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CHAP L
O} the different Forms of Governmens in
RowmE

Pk 50| HE Roman Law, having an infeparable Re:
- f,& +fun to the different Conftitutions of the

¥ 4 lon to whofe Wifdom it is owing ; one
usot arrive at a full and exadt Koow-
of it, without being firlt well ac-
mred with the feveral Kinds of Gos
ment to which the Reman People were
at | fhall endeavour to unfold, after
d upon the Origine of that Empire,
nder Beginning, came in time to _be
Powerful that ever was known.

Reme, was fo called from ROMULUS ; who, in
the Eighteenth Year of his Age, laid the Foundations of
the' Ciry, round abomx Mount Palatine. This was Seven
Hupdred and Fifty Years before the Nativity of Chrift ;
reckoning Three Thoufand Two Hundred and Fifty three
Years from the Creation of the World ; upon the Twenry
ficlk of April : A Day celebrated by the Shepherds in Ho-
nour of the Rural Goddefs Palilia.

The People, who at firft were under the Domini-
on of ROMULUS, became afterwards fubject po Three
differént Porms of Governnent.

__"I'he Firlt was the Regal Government ; which lafted Two
Hondred acd Fouy Y‘urs, under Seven Kins. ug. RO-
MULUS, NUMA-POMPILIUS, TULLIUS.
HOSTILIUS, ANCUS M'AB.T_'IUS, TAR.Q.UI::



‘a 0Of the Roman Law

the Firft of that Name, SERVIUS TULLIUS, ‘and
TARQUIN the PROUD. v

After the Expulfion of the lat King, Reme erefted it
felf into a Republick, and pafs'd into a quite different kind
of Government, that of Confuls, who were ashually cholen.
This Confutar Seate lafted abour Five Hundred Years, from
the firt Confulate of C. Fumiw Brutw, to the time of Au-
guflus Cfar, !

The Third Form of Government was the Imperial, “ﬂflﬂ'
the Emperors ; which continued Five Hundred and Fifry
vight Years, from the Beginning of the Reign of AU-
GUSTUS, to that of the Emperor JUSTINIAN;
w whole fuccelsful Endeavours, we are beholden for the
Compilation of the Body of the Civil Law, in the Order
it has been ranfmitted o Us,

CHAP 1L
Of the Roman Law under the Regal Government.

. —
O fooner had ROMULUS fin'g his Awhoriry, by
an Alliance which the Sabines were foeeld to contract
with him, bur he divided the People into Three Parrs,
which were called Tribes, and each Tribe into Ten Curie;
and appointed Priefts to offer Sacrifices ro the Gods. But
the moft remarkable Aét of his Reign, was the Eftablifh-
ment of that m{uﬂ A!Temh:]‘. which alierwards became
the moft awful of all Tribunals ; I mean the Semare, which
he chofe our of the moft Ancient and Venerable Citizens,
to afit him in his Adminftration.
This Senate ar firlt confifted of a Hundred only ; buz
their Number was afterwards much increafed.
To thefe, he commired the Care of the moft impor-
tant Affatrs of Stare, but with certain Reftrid@i l]'ha-a
*  were three Things, which he thought not proper. to fubmit
to their fole Determination ; The Creation of Magifirates,
i’?c making Peace and War, and Enslling of Laws. Thefe
e referr'd to be debated and decided in a full Afembly of
the People. -
Nor
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Nor did ROMULUS ever after the Eftablifiment of
this Great Council, atempt 10 make any Law, before he
hdd firlt concerred it with them, and afterwards revis'd it
in a General Affembly.

NUMA I’.OMPI LIUS, who fucceded Romulus, turn'd
his Thoughes chiefly to feuling Religion; his creating of
Priefts and Augurs, &9c. were the Effe@s of his Zeal for
the Eftablifhment of exterior Worfhip. He made many
good Laws, appointed Punifhments for Homicides, and re-
gulated the Ceremonies of Funerals. Whatever he propos'd,
was eagerly embrac'd ?_y the People; whofe Credulity and
Superftition he knew fo well how to turn to his own Ad-
vantage, that he made them believe, he had frequear Incer-
views with the Nymph Egeria, and did nothing but by her
lalpiration.

Milimen 551 !};I;m chief Study of TULLIUS

Mt 1 S applied himfelf pamicularly
to adorn Rl i gl Ciry.

. ., vards Sirnam'd PRISCU S,
did likewlie 108 P cowards ftrengthning or fettling
the Authot s+ He only invented the Orna-
ment of DI a0 LN the Senators ever after preferv'd
as 2 MarlPal 8¢ ority, the Laticlave ; which was a
Gown or Tumique, few'd about the Edges with pieces of

Purple like great Nails.

SERVIUS TULLIUS did not only caule the awsg
of ROMULUS and NUM A, which time haa almoft
abolifh'd, o be reviv'd, but enacted himfelf feveral new
on‘;u,k' which were rranfcrib'd into the Law of the Twelve
T 2

He was ar abundance of Pains to dive into the KnnwledEe
of every Man's Eftate and Circumftance, in order to make
hmmh;uwopunmbﬂy to the Neceffities of the Go-
C;-(-'J, :glenen.'lh l:l' iew of the fifth Y.

or eview every car ;
when all were oblig'd to s:e s ul Pmicu!a:; of
o 3 eir

as the Reafon of his inRiruring the
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their Eftates : Which Review was at firft made by.:heﬂz
thtl;fl‘l\fﬂ, afterwards by the Comfuls, and laftly by l
Cenfors. -4

The Laws, according to the Rules prefcribed by RO- |

MULUS, were propofed by the Kingsgto the Senate,

whole Approbation was requifite ; and then carried down

o I be confirm'd by the Vores of the People, divided into

Thirty Curie - From whence thofe lLaws fo pafs'd, were
called Leges Regaler & Cuviales.

But after the People came to be divided by SERVIUS
TULLIUS inw Six Clafles, and a Hundred Ninery four
Centaries, the Laws got the Name of Centuriales.

The fielt Clafs or f)?viﬁm. which was compos'd of the
Richeft and Principal Citizens, confifted of Fourfcore and
Eight Centuries; and as it was far the moft Numerous,
their Confent only was (ufficient, unlels they happen'd tobe
divided in Opinion.

After the Death of Sevius Tulius, TARQU IN the
PR OU D afcended the Throne, whofe predominant Qua-
lities were Pride, Inhumanity and Avarice. -He {ubdued
Rome intirely to his Tyranny : He povern’d with a Rod of
Iron ; and his Will, howfocver unjuft, was the only Law.

He urrerly extinguifl'd the Laws of Serviws Tullius, and
neglected to enforce the Execution of thofe enacted by his
Predeceflfors, even of Remuus, He held che ancient Cuftom
of advifing with the Senate and People in fuch Contempr,
that he hearknetl only 1o the Advice of Confidents gnd
his own Caprice,  His immeafurable Defire of Ruling ab.
folutely, blinded him to all uther Views, and never fuffer'd
him ro examine whether his Commands were agreeable to
the Rules of Juftice : So that having neither Gooduefs
enough to govern reajonably, nor Spirit enough to make
his Tyranny obey'd, the People waired only for a proper
Conjuncture to {hake off the Yoke of their Slavery, with
which, the Death of the unhappy LUCRETIA foan
{upply'd: them. . i

1t iswell known how Sexsus Ta*::'as'w this Tyrint's Eldeft
Son furpriz'd her alone, what Threass and Violence he
?&-r'd, to farce her in fome meafure to condefcend o his

riminal Defires :  But fhe had not Courage enough to fur-
vive the Affronc. She called for hee Relations 3.and m
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recited to them her
mepded the Revenge
{elf with a Dagger.

So remarkable a Death, the Body of this unfortunare
Lady which whs expos'd o Publick View, and the Haraneue
Brurus made to the People, excited in them fo much Piry
and Indignation, that they abandon’d themfelves whollv 10
Rage, and meditated nothing elle bur Avms and Revenpe ;
And Brutwi improv'd the Occafion {o well, that Rome fer it
felf ar Liberty, and chang'd the Monarchical inta Repub-
lican Government ; and a Law was made, for perpetual
Banifhmeot of the Kings of Rome. Thic Law was called
Tribuniria, becanle it was made ar the [nftication of the
fame Brutus, who was then Trilvne of the Cavalry.

But before [ end this Chaprer, | muft rake notice, F7f,
that under this K"ng's Reign, Sextus Papyrius had colledted
the Taws cf the precedipg Kings, and digefted them into

o4 v ed, Jur Civile Papyrianum
nding the Averfion of the Remens
the time of TARQUIN's Ex.
al the Regal Laws, but the great-
(olete ; and fuch as rerain'd any
re made ufe of only as Ulages:
to affert , thar the Tribuwirian
Maws ; for the Word Exfolefcere,
the Law, : b3 ff. de Oiigine Furis,
ith or Repeal, but to grow Oblolere

1°\Fanin and Misfortune, and recom-
the Injury done her, the ftabb'd her

1.

“Abol
But in order ro ler us into the rrue meaning of the Law
in this Paragraph, we muft read it thus, Exadis deinde Re-
ibus Lege Tribunitia, omnes Leges ha exoleverunt 5 with rhe
mma after the Word Tribunitia, and not afier Regibus,
as fome will have ir. In fhorr, Brutus was fo far from a-.
bolifthing the Regal Laws by the Law Twibunitia, that many
Authors affirm, the Law Tribumicia reftor’d the Laws of

Servius Tullius, which Tarquin the Proud had alwogazed.
However this be, the Regal Laws, fome thne afier the
Efablifament »f the Republican Government, cealed ro be
in ufe ; nor are there the lealt Foorfteps of any of them @
be found in the Books of the Roman Law. ’

-

B3 CHAP.

-
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CHAP I ' £

Of the Free State of RoME in its Mfancy ; ond
the Creation of Confuls.
T ARQUIN the PROUD being thus Banifh'd from
Rome, which happen'd in the Year Two Hundred Fm:z
four afcer the Building of the City, the State of Affairs a
Governmenr were quice changed. In the Place of Kings,
whofe Authority had degenerated into Tyranny, they chofe
Twa Magiftrates, for the Adminiftration of Publick Affairs ;
whofe Power, tho' very great, was nor unlimited, nor ine
confiftenr with their new-purchas'd Liberty.

Thefe Two Magiftrates were called Conful, 4 Cmfukﬁ"?
becaufe it was incumbenr upon them to take care ol the
publick ; or becaufe they were obligd to give Advice
1ts good Government, and not o Rule according to cheir,
own Fancy.

The firlt Confuls were Fumuw Brurus and Tarquinius Cole
lazinus, Husband to Lucretia ; burt the latrer was torced not
fong after, to refign his Place, and go iato voluntary Exile,
only for the {ake of bearing the Name of Tarquinius, which
became odious to the People ; and becaufe they bad made

« «a Law, nor to fuffer any of that Name to live in Reme.

Thus the Sovereign Power was divided berween Two,
to prevent the ill ule a (ingle Perfon might make of ic. Be-
fides, the Limitation of their Office to the Term of a Year,
did not give them room to imagine they might a& withour
Controu! ; tho' they were in tull Poffeflion of all the exterior
Ornaments ufed by the Kiogs, as the Purple Robe, the
Twelve Liflors, the Fafces, and other Marks of Diftin@ion,
But w avoid giving Jealoufie w the People, who mi%:
think their Condition rendred Worle rather than Bewer, by
having Two Mafters inftead of One, they agreed o govern
a'ternately by Months ; and that he only who was in Power,
fhould be aended by the Litlors and Fafces, with the Axes 3
wer. by Oue Gentleman. Uther only, and Twhlve Lidlors,

hout either Axes or Fafcey.
-

v : Bur
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Bur altho' thefe Magiffrates had all the outer fhew of

the ancient Rege/ Majefty, their Power was not the {ame,
Thofe had no other Law than their own unbounded Wills,
and acknowledg'd no Superior.: On the contrarv, the Con.
fuls were only Depofitaries and Guardians of the Laws,
whofe Dury if*was to fee them dvely put in Execution. It
belong'd to them to call together the Atfemblies of the Peo.
ple and Senate, but not to conclude any Thing, withow
the Deliberations of the one, or Decrees of the other,
And they were oblig'd to render an Account of their Ad.
miniftration as foon as it ended.

But notwithftanding all the wile Precautions the People
of Rome could take, to eftablifh their new-goten Liberty ;
the Eood Effects of it were foon interrupted, by {ome en-
terprizing Citizens, fupported by the Magiftrates ; which
gave occafiom " v & ing feveral New Laws, ro rerrench

: W Law Valeria was epadted,
and rook, A, . by which Liberty was
apiftrate to the People *.
. \ Aw Sacrara was made,
s+ concell Whunes of the People, to pro-

Y #f the Nobilieyt. Andin the
propos'd, ro keep the ‘Con-
exorbitant, within Bounds ;
tors, becaufe the Righe of
" o the Peorple §.
gdl W ing the firft Seventeen Years
of the Free Stare, they were no otherwife regarded than as
Ancient Ufages ; nor had all of them even that Force, but
fuch only as were reputed the moft Jult and Equitable.

All this time, there was no hx'd Law at Rome ; whic
occafions thar Obfcurity we obferve in the Hiftory of e
Civil Law, from the Beginning of the Confular State, 1o the
Time of forming the Law of the Twelte Tab es.

* Livy, Book 5, Chap.s, 1 Mook s Chap y3-  : Book y Chap.#
.

5 . . oo
BL CHAP
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CHAP IV.
Of the Creation of Tribunes of th# People.

THE Confuls themfelves aiming ‘at Arbitrary Govern.

ment, encourag'd the Patricians to ufurp a Tyrannical
Power over the Plebeians, and invade their Liberry daily
by new Auempts. The People, on the other hand, being
no longer able to {upporr the exrravagant Pride and In.
folence of the Nobles, nor fuffer the infatiable Avarice of
the Rich, who opprels’d them to dearh with exceflive Ufury,
thought of nothing elfe, but how they might fhelter them.
felves from all Violences, and throw off the Yoke of their
Slavery and heavy Calamities.

Wherefore, about the Year 261, under pretence of march.
ing againft the Aqui and Sabines, getting Arms, they re-
tir'd 1o Mons Cruftumerinus, afterwards called Sacer, from
the Law Sacrata there made.  Upon this, the Senate having
held feveral Meetings and Confulrations about the Reweac
of the Commons, refolv'd to Commiifion fome of che moft
Reverend and Popular Senators o trear with the People ; of
which number was Appius Menenivs, whe addre{s'd himfelf
to them in this manner, Once wpon & time the Members and

wdbecrts*of Man's Budy fell out with the Belly, alledzing, Thar
they were all forced to toil and moil to provide h’rceﬂfn’u for the
Belly, whilft that lived Idle, and did nething but enjoy its Plea-
fures : Whereupen, they refolv'd the Hands fixuld noe lift the
Meat tv the Mouth, mor rhe Mouth receive, mor yer the Teeth
chew it 5 by which wieans, whilft they endeaveur'd ro famifls the
Belly, they themfelves, and tle whole Body were ¢/l flarv'd, for
wans of the Nourifbmene thcy received from it In the fame
manner, faid he, the Senate and People, making but one
Body, muft perith by chis Difagreement ; as they will live
and flourifh, whilt they maintain 3 murwal Friendfhip and
good Underftanding. :

The People feemn’d highly fatisfy'd with his Story and
esin Application, bur being defirous of lecuring themfelves
againtt the future Atemprs of the Senators, and topur a fop
to the career of their Viojences, would not agree to de.

parnt
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part and recamn o the City, till the Senare had confented o
the creating of five new Officers yearly, out of their own
Body, with the Tide of Fribunes, whofe fole Power thould
be to give Relief 1o fuch Plebeians as were injur'd, and fuf-
fer none to by opprefs'd by the Semare or Comfuls,

The Law Sacrata, by which thele new Magiftrares were
created, was made on Mons Cruftumerinus, in the Year 26, :
By it, the Perfons of the Tribunes were made Sacred, and
none was to offend them upon Pain of Death.

Their Authority was very confiderable ; they mighe af-
{emble the People whenever they plea.'d, and fummon any
Magiftrate of what Degree or Quality foever, 1o appear at
their Tribunal. No Sematus-Confulrum was of force, rill
it had their Confirmation, They were not allow'd to fit
in the Senare-Houfe, but ftood withowr ; where :hey exa-
min'd all Pecrees pafs'd within, and either gave their Ap.
probation, by Bemiag them with the Letter T, or rejected

ith wa. withour being oblig'd to give

ly out of the Bady of the
tors and Patricians were ad-
counted it a great Honour
S Which, in the beginning was
o {mall for the Bulinels, was
CL. 2 § 2 ff. de Origine

P : neglected nothing 1o elude their
Authority, and rendét®felels : And the People, purfuing
their Drift of fharing in the Maragement of Attairs, ena.
cted feveral Laws, which they called Plebifcira, withour ace

uainting or confuiting the Senate : Which Mifunderftan-
ﬂings were often the caufe of dangerous Seditions and Tu-
mults in Reme.

The parzicular Meetings in which thefe Plebiftiza pals'd,
were aflembled at the Command of the Tribune:, and cal-
led Curiate Comitia, to diftinguifh them from the General
Affembliés of all the Cirizens, when the Senate and whole
Body of the People were fummon'd to meer, by Order of
the Conful,» which were call’d Centuriats Comigga. o

i The

eiving the Tribunes Defign” w i



The Senate could by no means be induced to fubmit to
the Plebifcita: They urg'd, that the Tribumes were created
only to prote& the People, and not to make Laws. On

* the other fide, the People refus'd to acknowledge the Laws
made by the Senate : Which Difputes, occyfion'd many
Conferences for fertling a certain Law, that might be obli-
garory to all, and put Marters upon fuch a fooring, that the
meaner forrmighr be in no Danger, from the abfolute Power
which the Senators pretended to.

At the fame time there arofe a Difpure between the Pa-
tricians and Plcbeians, whether the Republick fhould be
govern'd by fix'd Laws, or the Authoriry of the Magiftrate.

The Senators maintain’d, thar the Power of the Magi-
ftrates join'd with the Law, was moft advantageous to the
Puhlick ; thatthe Laws themfelves were in many Cafes un-
juft, and being inexorable, fhur the door ro all Mercy and
Favour.

The People on their parts, pleaded, that the Laws were
preferable to any Dependance upon the arbitrary Pleafure
of a Magiftrate ; becaufe as they are free from all Paffion,
whatever they prefcribe muft be Juft, and ought to be re-
garded as the Dictates of Heaven : Thar notwithftanding
they might {eem to contain fome unjuft Decifions in parti-
cular Cales, rthar Inconvenience might be eafily remedy'd,
by giving them an equitable Conftruction,

The Peoples Argument prevail'd; lo they fell o work

wamiiiake a General Law, for a Rule to Grear and Small,

o ’ ‘CHAP
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CHAP V.,

Of the Decemviri, and Law of the Twelve
Tables.

NOtwith&anding the firong Oppofirion made by the Ma-
giftrates and Senators, whom nothing would farisfie
but an Arbitrary Government, it was refolved alone the
Year of Rome 299, to fead Embaffadors into Greece, to
bring fuch Laws from rhence, as the Wifdom of that
flourithing Nation had eftablifh'd,
U their Rerurn, inthe Year gr2, of the (ame Dare,
2ing aflr d in Centwries, created Ten Mas
W& the Name ot Decemviri,  "The
@ ras, that chey fhould govern
W'a Year, and have the fame
i Confuls.
,had the Fafces and Aves, with
d before him; the other Nine
ving only an Accenfis or fort of

»

"

s

‘:\ :'il & preat Exactne(s made a Model,
partly fuch & were bronght from Greece, asd
partly f; il ﬁ‘ s and Cuftoms of their own Ci-

ty, they were approvd of, and by a Semarws-Confultum or
Decree of the Senate, racify'd by a Plebifcitum, order'd o
be every where obey'd. This done, they were reduc’d in-
to order, and engraven on Ten Tables of Brafs, which were
expos'd to publick View, in the moft confpicuous part of
the Forum, in the Year of Rome, 303.

All Parties feem’d extreamly pleas'd with the Conduct of
the Decemviri for the firft Year; bur fomething was full
wanting to make the Laws coms!eati and therefore the ne-
ceffary Supplements were agreed 10 be made. In order 1o
bring this Work to Perfection, they proceeded to a new
Election of Decemviri ; of whom, Seven were chofen out
of the ParPicians, and Three out of the Plebeimms ; whereas
the whole Number of the former Ten were all Patricians,
to the grear Diffarisfaction of the¢People. ot

ele



Thele added Tables of Law to the Ten that were
made the Year before, which together went b the Name
of the Laew of the Twelve Tables, and were iook’d upon as
the Fountain of all Law both Publick and Private. Cieero,
in his Book de Orarore, commends them high¥, and fa
They ave a Summary of all that is excellent in the Libraries
ef the Philsfophers.

CHAP VI

Of the Confequences that attended the Law of the
Twelve Tables.

HE Laws containd inthe Two laft Tables, were in

no Degree fo favourable to the People as thofe be-
fore publithed ; which was owing o the Conrrivance of
Appius Claudius, one of the Decemviri. Belides, every one
of them laid hold of all Occafions ro ‘new their Tyranny
and Violence, having previoufly agreed and promis'd each
other by Qath to be of one. Mind, never to allfemble the
Sengte or People, to retain the Power intheir own Hands,
and to be of equal Authority among themfelves.
ity 3 word, Appius Claudius, one of the Decemvini, fell
defperarely in love with Pirginia, Daughter of Virginius, a
Picheian, 3t that time Licutenant or Legare in the Army,
on Mount Algidum. This Great Man, having no hopes of
gaining her Affections, fuborn’d one of his Clients to chal-
lenge lLer for his Slave, afiuring him of fuccefs in his
Caule, fince the Trial was to be before him. As foon as
Virginius heard the news, he hafted to Reme, where he
found his Daughter condemn’d for a Slave ; and defpairing
of any Relief, defir'd he might [peak a Word with her,
before he parted from her ; which being granted, he led
her afide, and (tablb'd her o rthe Heart with this E!pre:ﬁon,
T, Chiid, w the only way I bave ro [eb thee ar Liberey.

L]

“The



T e L of he Twelve Tables g
- The Difguft with whichthe P were prepoffefs'd
the violent and fanguinary Proceedings of the Decemvirare,
made them look upon this unjuft Sentence pafs'd by Clexdius,
as an Invitation to extinguifh and deftroy their Power.
Accordinly, Appius Claudius was arraigned, as well as
his Collegue Spurius Oppius, for corre&ting a Soldier im.
moderately. The reft of te Decemviraze banifh’d them-
felves, and fuffered their Eftates to be confifcated.
In a Word, the Confular Government was reftored ;
*and from the Year 3o4, the People by the Law Horaria de-
creed, thar fuch Laws as the Commons enacted, call'd Ple-
bijcita, fhould to all intents and purpofes have the Force of
Law. By this Law it was provided, that whatever the Peo.
le ordain’d feparately from the Senate, fhould be of the
ame Force and Aughority, as if it had been done in the
Comitia Centuriara, or general Affembly.
Bur as there afterwards happen'd two other Difputes be.
tween the ate_and. People, which occafion'd the latesy
P AR venting, and afterwards to the Fa-
; "m entice them to return, were again
ig onfent that the Plebifcita (hould be
i ich was (errled by the Law Publia,
o the Law*Hortenfia, in the Yeat

after the Law of the Twelve Tables
Laws were made, not only the

Learn d, b
Law, the Practice of the Bar, or the Cuffamary Law.

About the fame time, certain Forms were compos'd by
the Lawyers calld A&iones Furw, or Cales ar Law, which
were in a fer and folemn Style, and to be foliow'd in all
Proceedings, as well as Acts of Court. Of thefe Forms or
Cafes at Law, Appius Claudius made a Collection, about the
Year 473, which his Secretary Gneus Flavius publith'd, un.
der the Title of the Flavien Civil Law : But as thi; Colle&i-
on was imperfed, Sexeus A&lius put out foon after a more
complear one, which went by the Name of tfe £Elian Low;
[L. 2. §. 6. & 7. ff. de Origine Juris,] Buz the Eu}pemn
took away the.neceffity of keeping to the Words uF:hofe
o OFImg,
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Fotms, @il preferving that of bringing the Adion proper
w mSnitcommea:gd. [L.1. €8 3. Cod. &8 Formul S im-
petrar. Alkion, fublat.]

' Several R tions were alfo made in the rime of the
Republican ent, by the Magiftrates# particularly
the Pretors 3 of which, after having firft (poken fomething
of the Laws, the Plebifcita ahd Interpreration of the Laws,
the Reader fhall have an Account. ‘

CHAP VI
Of the LA ws.

THE Emperor JUSTINTAN, in the Fourth Para.
graph of the Second Title of the firft Book of his
Inftitutes, defines a Law to be that which is enacted by the
Roman People, upon the Requifition of a Magiftrate of the
Senatorian Order 3 as for inftance, of a Comful :
During the time of ‘the Republican Government, when
the People were their own Law.givess, the Laws were
opos'd by the Confuls, or fome other Maeiftrate of the
E:nuoﬁau in.a General Affembly of the People,
~=gpiio &ither pals'd or rejected them, asthey faw convenient.
The Method obferv'd was this ; When a Conful or other
_ of the Seaatorian , moved 1o have a Law
, , he firft ented the Advaotage it would bring
to the Publick, then read it openly on Three different
Days to the People, thar being Mafters of the Heads of i,
they might the more eafily give their Opinions, when it
came to be debated in the General Affembly, orif:::z
forefaw any Inconvenience, inform the Magiftrate who
the Management of it )
On thole Three Days publick Notice was given, of the
time the Law was to be put to the Vores of thet le ;
which being come, the Magiftrate demanded in
'“”E’hwm” Tha is, Is it your Pleafure,
O Romans, thy Law or me? If it went in

Affirmative, &eirAni&r‘:.uu Uri Regas, Be ir & thou s



wk'd. Bucif in the Negative, Antiguo was the Word, i. e,
I forbsd ir.

Here we muft obferve, it was at firt cuftomary among
the Romans, 10 give their Votes wivd voce 3 bur afterwards,
to avoid TuMults, they proceeded in another manner, by
giving every Vorter two Tables, inone of which were thele
Two grear Lerers U. R, in the other a great 4. one of
which they deliver'd into a liztle Box for that .purpole, ac.
cording as they voted for or againft the Law propounded.

If the Law pafs'd, it was immediately engraven on Brafs
Tables, which were hung up at the Doors of their Temp es
and Corners of their Crofs Streets. And it was a Rule
conftantly obferv'd, thar all Laws (hould be firft expos'd ro
PuBlick View, and examin'd, that no Offender might elcape
unpunifh'd, under pretence of Ignorance.

is was the Cuftom obfcw'f in making lLaws, during

ican Government, which alfo continu'd for fome
ors, as | fhall fhew anon, when
Law in their Reigns.

.

H AP VIL

L' “.) the Plebifcita. eI

A Plebifeitum, according to JUS TINTA N's Defnicion,
in the Fourth Paragraph of the Second Book of his
Inftitutes, is what is enacted by the People, withour the
Concurrence of the Senators, upon the Requeft of one of
their own Magiftrares, that is, of a Tribune.

How the Piebifcira were firft introduc’d, and aftecwards
obrain’d the Force of Laws, is particularly fet down in the
Sixth Chaprer. !

As for the Difference berween a Plebifcitum and a Law,
it confifts’in Four Things. The Firft is, That a Law was
made by the whole Body of the Pet:l;lﬂc ; bur a Plebifeition
was the A® of the People only, without the Knowledge of
.I.he Parricians aud Senarors,

*u

The



pretation of the Lawyers.

The Second is, That a Law had in it felf a coercive
Power, whereas a Plebifciewm had no fuch Power, but by
the Awthority of thole Three Laws before mention'd.

The Third is, Thata Lew was made at the Requeft of
fome Magiftrate of the Senuoriw" ; fw inftance, of
a Conful, Diflater, Decemvir, or itary Tribume ; whereas
a Plebifcieum, was made only at the Requeft of the Tribunes
of the People, whofe fole Bufine(s it was, to protect them
from being oppre(s'd by the Patricians and Semators, as is
faid before. \

The Fourth is, That a Lew was made in the General
Affembly of the People, call'd Cemturiara Comitia ; bur a
Plebifcira pafs'd in a Pamicular Alembly of the Peorle, fe-
parate from the Paericians and Semators, '\\'hlth they cull'd
the Tribunes Alfembly, or Curiara Comitia.

-

CHAP IX

Of the Interpretation ef the Lawyers.

HE Obfcurity of the Law of the Twefve Tebles, occa-
fion'd by its too great Concifene(s {oun appear'd, and
wwgeia e the Interpretation of the Lawyers neceffary ; by which,
being accommodared o the Practice of the Bar, and re-
ceiviog a convenient Extent and proper Reftrictions, ‘twas
thought it might be brought to anfwer Expectation, .

For how Judicious and ious {oever a Law piver may
be, 'tis impoffible bur fomething will efcape his Eoreﬁ ht.
The Inconveniencies of Laws are rarely dilcover'd till they
come © be put in Execution. Every one muft agree, the
Foundation of all Laws is Equity ; but the greac Variety
of Circumftances, are frequentdy the Caufe the Deci-
fions of the Law have licle of Equity in them, when they
are to be applyed to Private Calfes. For as the;" Law, in

g Mauers goes commonly upon I Princj

and accordipg to the ufval Courfe of Things ; it ;l&t;
hrpem. that 2 Law which in Geoeral is very Juft, proves
Quite utherwite in Privatg. Cafes that may naturally  arifes



afon the 'ﬁ:}em&ommﬂm
: Wmmd, till they have re.

\dfe Rit &rﬁmr:ﬂy was to intérpree
i Confent, undertook to explain thofe
0f the Twélve Tables, which were #ither

Obfcure, of liablyto'a Double Accepration. Théy acreed
uron Rules for Jigiting the Difpofition of the Law, whm
it was Vague, Hr too General, and it an

Cafes omuned’;, and ‘how the * “and Rigour of lu

5 wﬂm be temper'd with Bquity 1 Which Method

they have ever fince follow'd, in explaining other Liws.
This Interpretation of the Lawyess, creared a new kind
nf [‘saw. fo mach appmv d o:;' m&r ractice, that it was call'd
of Law, by the racit Confent of
who ghltz pleas'd to find
in recoacllm e ftrict Lireral
Pradtice of the Bar, and Rules

reters was (o much the aemr.

nk and Fortuve ; whofe

earning in the Laws, very ml.ui!

he Dignity of their Profefi

ferit.  So true it is, that che

ommiand and increale Mpﬁ&, wluch

thei !nmmun“nﬂy e they follow'd thele Tw
r ons, ¢ 0

firft was, to adhere ro the Defign of the Law,

rullcr thnn the Words in_ which it was conceiv'd. Thus,

all athers, At other times, whea the Law mention'd an'g

Certain Cafes htymendadumod:mbypnﬁqoflm-

3 ofvhachd:e'l":!esindn Inftitutes (De Sub-
Jt riome. d-lg fnm

w!rli
.fsl*mz ‘f “"‘”"Z’.,:‘:“ e uﬁ."

“—f&hfbﬂn



oiﬁer ﬁu‘it bfer

ﬁtl.feﬁ:f Equiry, w ithout régard ta
" ofthe Law ; &:mh could wti!
terprecers, w no 10 make or

Laws 5 fo thar they conirl?o? againtt the u: undi‘r
_fome Colour, mdm& ly, and by Ioferences rawn from
Law ir [elf ; by which they made it ey idept, that thei
terpretation agreed with the Spivitand True Scuce 0
Law; altho' it {eeny'd in fome meafure, comtrary to tﬂ
Terms thereof.

Of this manner of ing the Law, there are fome
Inftances in the Tides of the Inffirures : De Exheredatione
Liberorum, & Drfwﬁm{a Teftamento,

One thing worth in this lat Way of In&rﬁ:!
ting, is, That as it hem& 10 {ze contrary 1o the moft

" ons Sénce of the Law, it was not fo readily receiv'd as the
other, which was taken from the true Meapi of itr The

Truth was, the Lawyers could not'go ag Dlﬁvoﬁ:ion
of the Law, but under fomethngo' heir Tnterpretation
was agreeable to the Spiritof ir. © | T
Nor were the Interpretations of tie admirred,
how Equitable {vever, when they were oppolfite
and conwrary to the formal Determinagion of she Law, as
not to be reconcil'd by any Coloir swhatever : And there-
fore, when the Law it {elf was cleq:.: 1ts Dére 100
__J-dcm, the Authericy of the Lawpers could n it;

becaufe thar would not be to Incerprer, but i
Abro?;te the Law; which is not to be done, b by e
Supream Power. Boﬁdcs. tis certain, lmerpreunmm
not intended to deftroy or elude the Force of the L
10 preferve its er. icken its Execution j con&
ning it, however, within the Bounds of Equity, according
Q e Diverlity of Circumftances.
: whar is {aid, it muft be concluded, that when the
is abfolurely Unjuft in its Principle, or becomes fo by
uenr Circumftances, {o thar it can receive no Inter-
B with 0:; rtndré:‘git utterly nfgeﬁsow:ie “Am
em t 10 Have recourfe to the Sove u-
ln:{ alone has the Power of gi Rnh%
anﬂthu- wllepea! it. And'tis mt!ns \ie
That the Power of Interpreting lﬁqa
r?mdﬁ;rbcm wheba rl#" Right of making them. [hats a
Legibus.]







g e diforese Ko dscof Laws; of gt

vel :h:Ongmal, &iuﬂeium

Equitable in their Determinarions ; the
4 d!e“Pr.um:o ethetrﬁdcébﬁr

ﬁfhs

‘ﬁr\!’rmw

Hence it is, Ihat
aids the

their nﬂ‘mm
) tollg after the
of " me. their Office was

tﬂug; Marker, Gaming-
the whole Ci vil Go-
ir Care. Th

. :be::ufegxerh
orn'd wit M
belg:;in:bt&nnk ofaif
e E the Presors : Many of them
their own




The Force of r.h
which was Anaual, “mr!efl t!le'jr were Mt'wd by%bﬂ! Suce
ceflors.  This lemtw&atp a Year, ‘-gﬂftbﬂh the Name of
Leges Annales 5 and. as the Pr.etors caus’d them 1o be mm
on a White Table, thavwas call'd Album Presoris,

Among thefe, there ate fome Edids fo juﬁ, :ﬂq _
have been perperated as Laws; from which there is an
ﬂcp‘!{fdng, without an Offence o Bquxry and - Ri

calon
It mut, however. be allow'd, shar ﬂm vaﬂ Number of

s cert: 'nl:y through the whole Law,

\ ﬁ N order'd 9nbu
| th“e ym,n “
bht {erve the Prierors for A con.

their Judgments and Admi-
famertime, took from them
& for the futum (L. ;. §. 18,

; dv:mﬂﬁ Bookl eoq-'

Puleful Matrers of all the Pretors
Lawyers have made ﬁne(,oma




; ‘Llw ltdﬂ' ‘:‘l%ﬂpﬂlﬂ.

, in the Ruins of th

Hedd'po-’dofallu:f hehadbecnfokug&r
got hlm&lfmhe created Perﬁmllm&.mr, againft all Rule
and order'd the dﬁcf of Sawmign Power 1w b
given him.

Bur the Lo:r.ngmrh 'd under A
%USTU:;" the Yw 1;1. Bmld:;r

“Senate ; which, wrdl theccuim of d-e People, reviv'd d
A Bzﬁigl pals'd, as ‘tis prerended, in “favour ¢

R Lbs. Ao iay ‘eekged i favour of AUG

§TUS. 'I‘heThlng Mﬁvm'd 55 :

him 1o acmtp: of it.  In this Vlcw he preeended d
5 the Weight of fo great an En
~pire; e more he ftrove to Difqualific himfelf, th
' more the People begg'd he would take it upon him
At laft he confented to the Fﬁl’lF of the Law

Qﬁlch the F&mm was transferrd to him ;

Law making, ofcammmdmg Generdly an
Wﬂbﬂim This Law was always renew'd v

IAN of the Emperors, to the Reign of V3§
&g Pwer of L'n--ub‘qg, being trfusferr'd fron

ria d:e ﬁmpeuﬂ Reigns, thewaDeterminatior

t @;%ﬁ% the Gaveg::m. ﬂr N mﬂ I




» This famt,M;r}; of i\.mml,‘bm A8’ ,’TI.
/BERIUS, mw&m %l thofe
Affesablies, under Pretence, dm&wqud ‘not be conve-
niently held, in Refped of the prodigions Increalc of the
People, which made it ampoffible for them tw mieet any

lo n oue Place.
Eg: uuce lwmde-ufc o gain their Confent,

ing with the Beople upon making new
N suld be mfm Bu:h’chEgm
h.  Jealous of his own Power, he
- leaft Shadow of the Ancient Li-
n, op rather abolifh rbql»ghrs of
dn&dofrheSc with any

| e:hehndammdtopubhﬂ:m
i3 e « his Privy Council, and then (ent it
to the Senaté, Wid i- er fad'dmmlkeaﬂeuumor
ding to kis Pleafure : And by. this imaginary Deference o
the ﬁmge:mu, s m got the Foree of
Law, W A
“igzs;mcﬁbn ﬂfmt'ﬁuﬁu :;:ﬁ ;heu-
an Moderation, pafs'd-for ona-
u;-c:gﬁdu 3 tho' in truth, they were no lels the meer Hill
ure of the Emperor, in which the Bayit bad oo

T s&rbgu,:heimp&mpu&t&'ﬂwm !
thel'umahqd'the&uk Approbatioe ; maft of
&mldgo‘uda'ﬂlofn;l-cfbr

perial C'Wmum. in order o give,the greacer Luftre 1o
i :bﬂrsoureignq & G
: 4

.fm



the Succeffion ofd:e oman E.mpemn.tuordermgwnhe
Eal,a: made by them : In doing
which, ‘tis not my Defign ro write a Hikory of them, but
only to notice of the Time they Reign'd ; an, by the .
:my, he Laws they _publifid :  Being convinc'.. thas
Dlﬁl:l.l!!le! lﬂfﬂ in the Sl:ud} of the Civil Law, + hich. .
mn:laat be refoly’d, without knowing when the Laws wers
made.

£

ul. A_K'!. L '.,".' Tomlr & -

CHAP. XIL

Tbe Succeffion of the Emperors to J’nlt‘nt (AN,

AUGUSTUS came to the ire vin the Year of
Rome 711, in the manner deferib'd ia the foregoing
Chapter. He made feveral Laws ; of Chi
Them Law Fulia de Adulteriis, for _
whuth alfo ptohlhit! in another Chaprer
iven in Dowry. The Law
pnhumplof Publick Money. “The Lﬂr
?‘mdih A S o i
: o uoum.. ia againft
for Ewployments in_the Gormeut. Miny
. nade in this Emperor’s Reign, which mm_-
jqugp gwe an Account of here.

n}.g %‘US fucceeded him, inthe Year of Chn& 23,
, gd QSﬁd;ﬁ:&meDu:;’d!-};d&ium-gmﬁ-
Senate ; means,
« the Force of Lew. . m

e

2 CALE




CALIGUL A ﬂ o the nm;-m tn the Yeat' of
Chritt 39, and was KW in 42.

The Em W*DIUS be n his Reign “in the
Year 43, after P&“ “and tbndﬂhed ) the Yeall'm” He
was the Author of ‘mangy Laws, and Repeal’d the Claufe in
the Law" Papni’?oppg, Felaring 1 the Marriage of Me of

Sixty, and Wi Fifry Years old. “Being difpos'd to
marry his Neice Agrippine, Daughter of his Brother Ger.
manicus 3 he ca Senarus Confultum to be n-ade for that
Purpoﬁe, thar his Nmugn might not be Unlawful,

N ER 0 fucceeded him in the Empire, in the Year of
Chrift 56, and Kill'd himfelf in 69. The Senarus Confulesm
Trebellianum was made in his Time, with (éveral orher Laws;
among whlch. One provxdes. Ne quir alienum [c)ibews Tefla-
MERENM n i hevee, i that The M viter or Maler
Ol mor malky bimfelf 4 Legatee .

VIT ELLIUS, were recel-
: The Firft held the Government
Fweiity five Days ; the Second,
aft, Eight: Sothat by the (hore-
y had no OPportunities o make

VE % s chofen Emperor in the Year 71,
and Relgaed Nine Years, TheLaw Falcidia, and the Sena-
fus anﬁdn- Pegq&cm were made in his Time.

TITUS his Son, and Succeffor in the Emipire, govern'd
Two Years and Twg Months, and D‘?H in the Year 8o.

DOMITIAN his Brother, who th‘(’ttded him, R::gn-
ed Fifieen l’eart, and was Klll' in 97.

ern buM NHVA was rais'd to the Empire,
and Died Siwteen Months after, in the Year 99, He ena-
Mm Laws 5 md‘ which, fully cmpmrdﬂredfol-

e
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The Emperor ’TRA%A Ny his adopted Son, was his
Suceeflor, He Reign'd Eigheeen Years, to Year 118,
This Emperor madetfome Lews, which are Inftances of his
Mildnefl and Fuftice : Among the reft, one obliges the Father
who hag been toq fevere to his Som, t0 emencipace bim.

' Before 1 proceed; ir will not be amifs to inform the Rea-
der, thar none of the Emperors Edifts, from Auguftus ro
Trojan, are to be found in Fufinien's Code ; which Colle-
'étion. confifts only of Edi@s pafs'd by thofe Emperors that

s Fomaly

T

came afterwards to the Empire ; that is, from Adrin to
Huflinian, : .

__ADRIAN, who was Trajan’s Coufin-German, was de-
clared Emperor in the Year of Chrift 148, He Reigo'd
Twen? Years aud Ten Months, and Died in 139. He
made fe bjec

veral Laws upon different Suby iCts : Oné was con-

cerning the Pro of Treafure Trex
‘Divifione.) He declar'd Children Ley
in the Eleventh Month. He forbadMej
He granted the Twelft) of che Efféte, to v hild
PaFents were condemn'd ro Die. She P al Edi&t was
compos'd in his Reign by Selvianus Tuliahs, i
Chrift 132.  As alfo} the Sematus Confi
“otylianum ;which provides, Thar'the'Childtens Eflase
vevert to their Morbers, in Defaulr of He s Defeendants.
~ TITUS AURELIUS ANTONINUS, Sitnam'd
P1U S, fucceeded Adiian® He Reign'd Twenty two Years
* “and Seven Months, and Dy'd inthe Year of Chrift 161.
w»; the mny&b‘&: which'he made, thereis One pro-
: ting Legacics, Mene nomine : Upon which, fee my Cam-
mentaries on the laft Paragraph of the Tide of Legacics,
in the Inflirutes,

.~ The two Brothers, MARCUS AUREI4US, Sir-
nam’d the PHILOSOPHER; and LUCIUS VE-
R U fucceeded, and Reign’d joiatly about Eighteen Years,
Laucius Verss dying io the Year 170, Afer which, Macas
Awrelius Reigu'd alooe gll 177 ; and from tha ‘l"ime,?;‘-




MMODUS for a Partmer.

Sonc 1 “-.-‘: ani '
wiﬂ':iwhom he Rm;nedullthe ’!m.th,' vhich: he *
.D‘e ey
 Thele Brethren, Marcus Aurelius admrnm.
are cal'dh many Laws, DIV uﬂxss L.3.
J*M&ﬁ'] Mdlhmmmbrhﬂ m-hns.

in the C

he Emperor Msrew Aurelius alfaenatted llwal.'whilft
he facalone in the Throne ; many of which are w be feen
in the Code, under the Title Ne de Staru drfnﬁrum He
created a2 Protor to determine Marress re 10 Tutor
fPip. 1n his Tiwe, the Senatus-Confultum was
‘made, which admits Children to fucceed as - '
to their Mothers : Upon which, fee my Commentaries on the
Fourth Title of the Third Book of the Inftitutes.

of Marcus Auvelins, the Empem;COM
e tillthe Year 193, in which he

4 AX was chofen Emperor in his
) of the Government. - And
oug after, there are feveral of

t - - :
TS of the Famnm Lawyer, who was
Wy | Edidd, fucceeded Pertinaar He

'lwo Months, - yet fome of his Laws

t&miﬂm *SEPTIMIUS SEVERUS was ele@ed
aﬁnpcmr in the Year of Chrift 195. He Reign'd Eighreen
Years, and Died in 212. mxsthe Author of the Sena-

sats. Confultsns, which provi predia www
}uum‘bcwmﬁu&muu iftratus e.e. ff. de
vebus eorum qui fub Tutels, Ec. Tho' this E r was
.Cruel and Irreligions, he had many Good Qualiries : He
rook Meafure in dom;m Mhﬂawm&rﬁlm

fnmt Bgpimion, .,

.

ANTO-
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ONINUS CARACALLA and GETA;
hoth of Scuerus, were by their Father made Affociares

‘thé Bmpire : Which is the Reafon we find fome Laws
inthe w’ ating the Names of Severas and Cor, oy
~Abouta Y ey Severus dy'd, Cavacalla Kill'd his Bro«

Gera, in the Pre of his Mother Fulia. HeReign'd
& Six Years, and was then Kill'd,  'We meet with fe-
‘Laws of His making, difpers'd in the Code. ~ «

‘ »
MACRINUS was proclaim’d Emperor, after th
Death of Caracalla. His Reign lafted only a Year and
Two Months, being put 1o Death in 219, None of his
Laws appear in the Code,

VARIUS ANTONINUS HELIOGABALUS,
was in Meevinus’s Life-time proclaim’™d Emperor by H
Army. He was reported to be the Natural Son © Caj
calla. The Name of Heliogabalus, was becaufe
he was a Prieft of the Sun, which is denot

His Reign lafted only Four Ye :
Year of Chrift 223 : Yet there are
the Cede. i




Then follow RDIANUS ‘wbo Reipn'd One
Month and SixDays. And a‘ter him, ABB]N US'and
PAPIE 'S, elected Emperors by the Senave, Re‘l
;dbj:.au\'ea" and ' were then both pu:to Death by :he

iers. :

GORDI AN‘?S the Younger Son of the Emperor juft
mencion'd, fucceeded "them. He govern'd Six Years, and'
Dsed in 245 Thereare fome of his Laws in the Code.

MJ\.RCUS—IH?!&PPUS who came afrer him,
Reign'd abour as long as his Predecefior, He Died in2g0.
Some of his Laws allo, are to be found in the Code.

DECIUS who fucceeded him, Reign'd only Two
' and Died in the Year 252. The

STANUS fucceeded him +
only Two Years, ended by their
ome of their Laws are 1o be feen

ANUS, and his Son GALIE-
even Years. In the Code we (ee
heir Names.

aleriari GALIENUS Reign'd with
VA Lﬁk‘l‘ll\US the Tcnger buc they. were both
Kill'd in the Yeag of Chrift 269, re are fome Laws in
dncodt of their makiog.

*CL*&UDIUS the Second, who fucceeded them, Reignd
but Two Years, or thereabouts ; yer we haye lome of his
l.ﬂ:

Mﬂﬁhu, AU R!L!ANUSngn'd Six Years, Il'l‘
xﬂl’dm 176 We find many Laws of his making, in

i ' Afcer
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Afer him TACITUS Reig'd SixMoriths ; FLO-

* R1 S, abour 2 Year: And then PROBU 5 was

rais'd 1o the Empire, who was Kill'd Six Yearsaffer, in 282,

Then follow'd CARUS, with his Sans CARINUS
and NUNNERIANUS, whom he made Partners
with himn inthe Empire. After abour a Year, the Farher
being Slain, Carinus and Numnerianus Reign'd together for
a Year ; and chen were borh Kill'd, in 285, ere are:
fome Laws in the Code, which have the Names of all Threeg
and others, thole only*of Carinus and Nuwmmerianus, "‘

Y F - ¢ ' o 1

DIOCLETIANUSand MAXIMIANUS HER-
CULIUS, Reignd together for the Space of Eighteen or
Twenty Years : When Discletianus Refign'd the Empire in
favour of CONSTANTIUS CHEORU S, in the

Year 3¢4. Maximianw Herculing did the fame Two

after ?u’?.wour of MAXIMIA -
Comflantivs was (atisfy'd with E» the Gaubs ; - h

Maximjanus had all thewreft of the Empire fo - Sha

There are fome Laws in the Code, made by c

alone 3 others by Him and Maximisnus ; ’ _ .
flantivs, Maximianus and Galerius. 'y =
ONST ANTINUS, Simam'd the GREA T, fic

p ' his Father CN'M”, M*Yﬂf . ind .,," ]

| fre

m?‘w the Binpice alone for Thireen Yeans, and

din 339. Y .
After. conquering Maxenrius : He emer'd e i '[% Y
with a Cre ;Illn'hd“wtl: to perfwade the Ig-ag 3
People to embrace the Chriftian Faith. There are abundance |

of his Laws in Fuftinian's Cede ; moft of them relating to

¢ and the C. Faith, Bifbops and other Miniflers
which are unconseltable Proofs of this Emp:m’.%

Piery and Zedl,

feveral Years with the Em iug, and
Son of Maximianus, the Fﬁ&fﬂﬁne:

wi a2,

CON-

-
L4



CONSTANTINUS' she Tounger, CONSTAN.
TIUS andsCONSTANS, all three Sons of Canfenti.
wus the Grea®, after their Father’s Death, w the Em-
pire berween thdc;r:.- " m'm“* % ¢

Conftantinus the Townger, Wwas -Three Years after;
Conftans in the Year%;z v After whieh, Confleneins enjoy'd
the Throue alone, till the Year 355. There are in the gcde
fome Laws, by the Names of all Three ; fome a'fo have the
Names of Conflansius and Conflans, and others that unly of
Confantius. N S i :

JURIANUS, call'd the Apoftase, becaufe he fell from the
Faith of Chrift, was ew t0 Confiameinus the Grear. He

10 the Empire in Year 365, and was Kill'd rwe
after. There are fome of his Lewsextant in the Code,

¥
OVIANU § who fucceeded him,

0 and VALENS, Brothers,

e Year 367; and GRATIA-
the Year i{:ﬂowing. Thus we
ade by Valentinianus and Valens ;
Valens and Grarianus,

us, and VALENTINTIA-
together in 378, And rthere

wer v B ree Emperors Names in the
Code, | fems was-Kill'd Five Months after. So the
Two Brothers, Gratianws and Valentinienus, Emperors of the
% \;fgl TH!ODdO.SIUS, ?hommGr;rﬁmsaﬁociatStgl
in the i ign'd rogether, from the Year 382 to 356,
We have Fe\ne'ﬂihhgn made in their Reigns. -

Afrer the Death of Gratianus, Valentinianus the Second,
and ARCADIUS bis Son, Reign'd till 394.
The Code has many Laws under their Names.

Then TheMofiwr with his Two Sons, Arcadim and HO-
NORIUS ; fome of whofe Leaws we meer with in the
Code, Reign'd till the Year 398, fiv which Theodofius Drff;

B r




5, 10 the
'dtne, rhe ht!rr g’ 4275 And
m.ukin ENTINIANUS the Third, fora '
m Governmém, Reign'd tﬂ 452 in whi

"!t

Here the Reader mult be inform'd, ‘thar Theod
Bui:r, in the Year 438, made aCede call’d after hi
in which he inflerved all his own Edifls, withithofe of
tinus and his Sunaelhrr; the gre:relt M of whlds
tranferib'd into ian’s Code. llent Noter |
Tith'd by upon the Uik o \
very prear Ule towards the right underftandin
Confliturions, from the Reign of Conftaritin
lhar of Ti-edafu the Tw 5

Vilentin{arw the. Third, havin) he Empir
fome rime after the Death of his Collegue,
Coniunainn wi MQRTILWS o
From which, Marsianus Rul’d uill .

R AL

cd Martianus; H; 1

uq A D&ANUS till 46373

IO, b b e he Rebputd
‘.Juf?'fn"b"" aih Lt oo Nl*of

and fome _a!one. ' "

B O the Younger and ZEN O Reign'd
“L s oand Tews algne nll.;a::w Inw?nl.
L borh their l\mn. Zemo only. *

%N,l ASTUS & A lﬁE’l
3:3, il 5:1 3 -a?tmm:: w in
the Cede, .Iha
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this , inftead of izing every

Lewyer by a par on, ive his nion
upon Queftions in Law, emsown‘ all by a General One,
bur, as 'ris limited their Number. Howeéver,
this gave their Decifions no great Authority ; but they
grew into confiderable Credit in the Reign of Tiberius;
who order’'d, no one (hould prefume to give an ?iniﬂl
in Law-Marrers, bu: fuch as were licenfed by his Special
Favour {o to do, *
Yer for all this, the Aufwers of the Lamyers had not the
{ame Force as Law: For Tiberius in his Licences to an-
iwer fuch Quefions as fhould be propofed o them, laid
no Injunction upon the Judgesto regard them as Lawr in

r theinal pas it practicable, under his
uthority, u acconnt

binians and Preculeians,
us upon the {ame Que-

firft confidered as Law,
Snfirm’d the Writings of
Jothers ; and forbad the
from their Opinions.
s argfe from the Diffe-
peftion, He order'd, the
ajority, and in cafe of
hi]ch Papinian adher'd.
.
W ers, were grown fo Voi
el they made no lefs
d a perfe& Knowledge

were o confusd,

‘Hﬁ, o mian remov'll. by fenting fome 3'

,
| &

- 'rt 4“%‘ he reduc’'d inu:o a.cen:::n:)rder,nnd

= B ‘rogarive ; allowing all the Lawyers

Ditindion, [L. 1. §. 5. & 6. Cod

or, fays the peror, Omnia ne-

mpertitur authorizas, (Vide Faeob,
e i oy e e g




P . P S A
* Burwe muft rake dire nor wo confound thefe nfwers, o
Opinions of the Lawyers, with That which jin the Laws iy
calld, The Authority of the Interpreters.
_ For the Anfwers of the Lawyers were nothing elfe, but the
“Opinions of particular Men, as Papinian, Paul Ulpian, &«
“glmas the Interpretations of the Lrwyers, fpoken of in the
Nimh Chaper, were the Unanimous Opinion of the whole
Sociery ; or what is call'd the Tfage of the Bar, and the La»
introduc'd by Praflice.  'Wherefore, every dnfwer of the Law-
yers; having a certain Author, they are placd among the
Cafes of the written Civil Law ; whereas the Interpretation
of the Lawyers, having no particular Autbor, makes only ]
a Part of the wnwritten, or what we call the Law introduc'd
by Pratlice. i N .
Bur altho' it has been faid, thar an of the Lew-
yers were not always Authentick, ittmult be allow'd they
were ever in great efteem ; and thofe thar are reported in
the Pandells, fufficiently fer forth the Learning, Wifdom,
and Eloquence of thole Grear Men, moft of whom were rais'd
to the higheft Dignities of the Reman Empire ; and many
of them taken into the Emperar’s Councils, ro afift them with
their Knewiedge and Experience, in the Management of the
moft weighey Affairs, i
They werc juftly filed Farbers of the Baw, fince by their
Induttry it was brought to Perfection s And for' that Rea.
on, 1 look upon my felf oblig'd to'take nacce of them in
this Hiftory. Befides, there are a vaft Namber of Laws,
which are not to be underftood, withour knowing the Time
when they were made : So that I am perfmdﬁ, ol be
no lels Uleful than Curious, 10 be appriz’d in reading |
a Lew in the DigeR, when the Aothor livid, and what
Rank he held in the Romen Empire. i
. Bur as this Deail would lead me into too largga Fleld,.
& feem'd more advifuble to make a feparate Chaprer of
-t in which 1 fhall give a brief Account of all the Lewyers
‘that fourifed in the Republick, or under the Emperogs be-
fore :‘qﬂfm'am. o
tho' there are no Rooks remaining thar avere wri
by the Lawyer s who lived under the lick, and eb::?:i!
er 1

fow Laws in the Digeft taken from thel itin ‘
{lall not A mcnl?o'fzm g whart is moft e y};lﬂgm;
.

,. . e



“cHAP XVIL
of the maft celebrated Roman Lawyers.

PUBI.IUS PAPYRIUS; was the firt Remen, that
apply'd himfelf ferioufly ro the Study of the Law. He
made a Colletion of the Regal Laws, in the Reign of Tar-
quin the Proud, as is already obferv'd.

.&PPI‘US €L AUDIUS was emplov'd in digefting

which was nor finifh'd ull 304,
As he was an expert Lamyer,
excellent Work : But his
n him the Indignation of
%0 fo deep a Melancholy,
&'d himfelf in Defpair.

¥ Sirnam’d CENTIMA:
the former, was likewife
W the highelt Employments :

. 'ﬁtd Lawyer, was defcended

People gave him the
‘d upon him the chief Em-
go¢ He was Conful in the Year

“'IBE“ 5 C VCANIUS wasthe Author
of feveral memorable Auﬁvm, but none of his Writings are
enanl' He was C. in the Year 473 : After which, he
w the firft of the Plebeian Order that was

‘d w0 Dlgmq He was allo Cenfor and Diftator
for his great Prudence, that his Opinion was
mn& important Cafes, both of Humanc and

UT!US. was not only 2n n able Law-

, and well vers'd in “Bufinefs. It
Embaflados 10 Carshage, wo offer thew
s o5 Har. . Ez Aftet



fref him fame SEXTUS ELTUS, who was it
Edile and then Conful. He made a Book of the Elements |
of the Law, intitled Tvipartita, bacaule it confifted of the
Law of the Twelve Tables, the Interpretations of the Lawyers,
and Cafes of Law, ‘

PUBLIUS £LTUS lived abour the fame Time;
that is, in 545. He was allo Conful.

Scipio Nafi.a, Publim Attiliw, Mavcus Porciws Cato and
Mareus Manilius, flourifh'd abour the Year of Reme, 6o0.

SCIPIO NASICA acquird great Repuration, as
well by his Skill in the Laws, of which he was a perfect
Matter, as his upright Conduc in the Offices of Pretor and
Conful ; and the Signal Vicories he gor over the Egemy,
obrain'd him a Decree for a Triumph. He was Simam'd
OPTIMUS by the Senate ; who allow’d him a Houfe
in the Holy Street ar the Expence of the Publick, that they

might advife with Liun more conyeniently, .

: £ Jemd
PUBLIUS ATTILIUS, was of the Family of 4r
tilius Regulus, who chofe rather to undergo the Cruel Tor-
ments with which the Enemy threamed hi n break his
Word, This Arsilius the Lawyer, was the fiefk that had the
Titie of Prudent given him by the People,

MARCUS PORCIUS CATO compos'd feveral
Law Books ; is of him probably that Pl 'f?eqks in the
Law 4.8, Cato. ff de verb. obijg. He ppos'd to be the
Author of the Regula Caromiana, veated of in thcsaﬂll
Title of the Thirry fourth Book of the Digeft, -

MARCUS MANILIUS, according to Cicers's Acs
counr, was a very preat Lawyer, (Lib. de Clar. Oratorib,)
“If any one fhould ask me, fays he) who deferv'd the
“ Name of a Lawyer 5 1 would anfwer, ‘twas that Man who
“ had a perfe® Knowledge of the Laws and Cuffems of the
** Place where he profeffes it; and knew how to put it in
“ Practice: And if [ muR produce Examples, I wounld
“ name Su':m Alims, Marcws Manilins 304 ; Hu‘r“.::i

Publivs Mucius and Bruens, flourifh’d abous the ~
Reme 630; and Pub/in’Rutilin about 640, .« ¥ ,



". "?, :

in the I"aﬂ'aﬁﬂ sfore cired, compos Books upon Law-
Subjects. He was defcended from the famous Mucius Sc.e-
wola, fo renownd in Hiftory.

BRUTUS, e}:ﬂy celebrated for his Adions and
Birth, made Seven Books upon the Law.

PUBLIUS RUTILIUS RUFUS, who came
afrer him, was firft Tribunc of the People, then Conful, in the
Year 648 ; and afterwards Proconful of Afla. His Anceftors
had been both- Cemfors and Confuls. All that is relared of

Js, thar he wasin hivh Efteem with Augufis, who

", with the Realonungs of this

T

ol Virginius, Quintus Tubero]
eer, Lucius Crajfus and Quinrus

'S, who was o7 a very anci-
eral Law-Books, which are loft.

SO was a Sriick, and a good

S, was Uncle by the Father's
» is mighuly commended by

ER applied himfelf more
i tte Knewledge of the Law ; there-
fays of him, (L. 2. §. 40. ff. de Orig.
Fur.) is, that he was an Hiftorian, However, He was an
able Lawyer 3 and Cicere gives him that Character, in the
Place before quoted. Quinrilian 1 fays, He vwasa Man of
hat his Difcourfe was (olid, pure, correct,
lively; and that he was one of the
his Time.

Ej; PUB.
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p Sims‘fn?sw.sém«imw

‘Quéftor, Adils, and afterwards Conful, an Prigft ar
:'h?fnmc time. He was reckon'd an Able 3 Eloquent
Lawyer.

UINTUS MUCIUS SCEVOLA; Son of
Publius, was Tribune of the People, Conful, and High-Prieft.
He had the Art of exprefling a great-deal in a few Words,
and was always a clofe Reafoner. He was Mafter of a
pure, and very florid Style ; and his Thoughts, tho' Sublime,
were no lefs Subftantial. There is reafon to believe, that
“tis of him Cicero fpeaks, when he fays, *“ That Quimrss
“ Mucius was the moft Eloquent among all the Lawyers, and
“ the beft Lawyer among the Men of Eloguence.” He com-
priz'd the whole Law in Eighteen Books ; and was the Au-
thor of the Caurio Mucians, which provides, That if a Man
bas a Legacy left bim, upon Condition of abftaining from acer-
tain AR as long as be lives, he might vequive the Delivery of

e

"
¥

the ﬁ-id;%:.egary," if bqrrw}:dg' engage to furr 'hil‘ in cafe of
nor wing the Will of the Teftator, ! erit,

as f\vas, :fmld not proteét him {rom the Burm
Wicked : He was Murther'd in the Temple of Vefls, in
the Year 672, by one Simbria, employ’d by the Prasor Da-
mafippus 5 and “tis reported that the Affafin fhounld fay, He
was Criminal, becaufe be was roo Honeft, g

h A!':,nn: the Ye;r 680, Aquilius Gallus, 3;&; Lg:l?:. Sexs
#us Papyrins, and Gains Juventius a | 1 tage.
AQUILIUS GALLUS ﬁﬁmﬁ’mm:
Whilt he was Tiibune, he gor the Law Aguilia enaled 3
which is fpoken of in the Third Title of the Fourth Book of
the Mnflirures. He was Pretor with Cicers, who contracted
a clole Friendfhip with him. He wasa Kwighe, and of &
oble Family ; for feveral of his Anceftors had been Tri.
y Confuls and Ambaffadors. #le was look'd upon to be
fo Learned and Honeft 2 Man, tha the Presors would often
Depute him to give final Judgments in Private Caufes ; and
bis Vote was of grear Authority in efablifhing Laws.
He was Author of the Nevagion per Jhipularioneny Aquilianam g
and fertled” the Cuffom of inftituting or appointing




imons Grandchildren to Ha'r.l.. upon which we have
famous Law Galtws, 28 ff. de Liber. & Pofthum.

BALBUS LUCILIUS wasa confiderable Lamer,
and admir'd both for his Eloquence and Learning.

SEXTUS PAPYRIUS, the Offspring of an Aocient
and Hluftrious Family, taught Servim the Eemewrs of the
Law ; of which he makes grazeful Acknowlcdgment in his
Works, and thereby has preferved his Memory.

GAIUS JUVENTIUS, wasa greatand well-read

PLT S, Son of a Romen Knight,
the moft Aucient Families of
of his Tine except Cicere.
roach'd and advis'd him, he
O his Studies, thar he became
e compos'd feveral Books,
of Law to an A ; which be-
others, withour Order or Me-
the Pretor’s Otiice, the Ree
RIE and fallen iaro grear Difore

te, the Government was put
B was made Cenful, then Go-
Employmenss he acquitted
W an Eobaily, the People ere-
in the Plave of Publick

pemint (Leg, 2. §. 43. 7. de ovigine jura) favs, thar Ser.
Sulpicius had ALFENUS VARUS GAIUS, AULUS
LIUS, TITUS CASIUS, AUFIDIUS TUCCA,
FIDIUS NAMUSA, FLAVIUS PRISCUS, GAIUS
:1US, PACUVIUS, LABEO ANTISTIUS, CINNA,
o's Father, and PUBLIUS GELLIUS for his Scholars:
Cujagius [ays, that the purting Gaiws ‘o this Lift, is
iflake of Pompemius, and that he ough: to be ftruck ous.
Il thefe fived under the Emperors Fulins and Augufins Ce-
: Eight"of them left fome of their Works Lehind them ;
of which Aufidius Namufa made .2 Body of Law, divi-
£4a ded



ded into Fifty Books. The moft celebrated amongft them
were Alfenus Varus, who was Conful, and wrore Forty Volumey
upon the Law ; and Aulus Ofilius a Roman l{nighr, and Fu-
lius Cfar's bofom-Friend.

Befides {everal Books which he wrote uron the niceft
Points of Law, he reduc'd all the Prerer’s Bdicts, of which
Servius had publifh'd 100 fhort an Extrad, into one Volume,

There were many other Lawyers, who lived and were
eminenr abour the fame Time, as Trebatius, Aulus Cafcellius,

uintus Alius Tubero, Ateius Capire, and Anmtiftius Labeo.

TREBATIUS was Diicipte to Cornelius Maximus 3
he Iabovr'd hard at the Law, and ‘twas at his lnftigation
that Auguftus, who efteem'd Kim very much, introduc'd the
Ule of €odicil:. He had been Banifh'd for fiding with Pem.
#2 ; but Cicero, who lov'd him, got him leave from Cafar
to return home, whem he afterwards ferved in Quality of
a Counfellor 3 and was offer’d by him ror'be made a Milirary
Tribune, and to have a Dilpentation fromi atending the Army 3
which could not be an agreeable Life, to a Man that by
chaice had preferr'd the Gown to the St brd.

AULUS CASCELLIUS, who wasa Knighs, di:
finguillrd himfelf by his Knowledge, both in the Law, and
all kinds of polite Learning, Trebatiuy was deeper than Caf-
celling, but 1 Eloquence he our-did Trrbuf? and Ofilsus
excell’'d them both, as Pompomius relaves, (L. 2. §. 43. f.
de nn'&. Juris) Antemiug Arjgu inus and Cujacius remark,thac
there 15 a Faultin the Beginning of this Paragraph, which
oughr not to be read as it is, but thus, fiit Aulus Cafeelliug
Qt i Mucii Volufii auditor.

This Cafcel/lins was contented with the Quefforfbip, and
refus'd to acceprof any higher Office, altho” Augufivs made
him an Offer of the Confuifbip. There is only One of his
Books remaining, entitled BezediGtoram.

Altho' in the Law, Pommponius {peaks of Wolufiusr only
by the Bye, as having been Cafeellius's Mafter, yer it
appears, he wrore upon the Lew ; and Cujacius, 16 his Notes
wpon L.2t. §. 2, ff. de amnads uﬁaﬁx, {peaks very advantage-
pully of a Treatife written by him upon the 45 ; and
advifes all Beginners to read it, beforg they entgr upon the

Dytirusey, s Ql



Q zutm‘*runxnd“
of an Ancient Famuly.' After havi

of Rbetoricky, and pafs'd to that of .
ral Books of .Lcw , bur the antiquar

ATTEIUS CAPITO, Oﬁhﬁ&dm'hf :
the Publick and Private Law perfectly well, Hgﬂ
in the Year of Rome, 746. He wrote Cominentaries bR
the Law of the Twelve Tables; Seven Ionks of the Sacerdoral
Rights, One of the Senatorian Office, and aw
Publsck Fudgments. $: ‘; 33

EO was of a Noble Family;
p was Servius Sulpicius’s Dilciple.
cared in the Lew by TNM]M P

pvl, being oﬂ'erclﬁu

ear, in converfing wi L.ﬂ., ¢
% in writing of Bodg

pthe Law of Tll'fltm;
Sanioris :rrgnm;

i Bc{olu Pithanon, th: .fp

g, "tis to be ob{'rrv d. ﬁuy
A Selts : For. Ateius Capite,

i Mechod, went on fkill as he
Tirle ;3 whereas Labya, re.
Bt SR SO Ment and  Knowledgs, inno.
f angd many Thmgs, which Divifion was 1 much
" u Two Lawyers that {ucceeded them, uw:u be
Wiberius, Claudius, Nero, and Vefpafian, there aps
Wus Nerva, Mafurius Sabinus, C. Caffin; Longinus,
Nerva the Son.

Bock g4 Cop.agy



“ .I‘..

%’ V‘A who m a vu'y Eminent
G sl’m)', and was in sy Favour

U R"ﬂﬂ's SABINUS, was a Roman Knighe,
it ) made a Senator. Among the reft of his Works,
------ welve Books call'd Memorabilia, Three Com-
*Ja Indigenis, and Oue Book de Furtir.  Many

Plac Dieﬂ are taken fromhis Works. He was in
MM wit

Tiberiug, He lifted himfelf in Aeeius Can
i 'l’lm' whl.ch from thence was call'd the Sebinian Sect.

" GALUS CASSIUS 1bONGINUS facceeded Sa-
was Conful with Quirinus under Tiberius, in the

Year of Rowe, 764 ; and Governor of under Clandius,
in 982, according ro Tacitus, Ammal, 13. high efteem

‘was in, as an excellent Lawyer, avag the Reafon thar the
%&f us'd was call'd the Caffien Sect, as the other had
the 1 the Sabinian, M

L ', =

PROCU LUS fucceeded Nerva. His profound Lear:
ning and Skill in the Laws, pot him great Reputation under
Vefpafian. He adher'd to Labed's Panty, which afterwards
wm b]f the Name of the Proculeian .:enft.

NSRVA the Sow, was in play at the fame Time ;
de his Father in embracing Labee’s Pamy. He
feveral Books de ufy capionibus. 1f we may believe

, he was {o grear and early a Proficient in the, Law,
ﬂxlﬂmfwud Queftions publickly atthe Age of Seveateen.

'l'&u was at the fame Time another CASSIUS
'LONG“\US of the Order of Knighthood, wha was
Prajer: We find many Laws in the Digeft taken from his
m

CBI‘.EU §S SABINUS, who was Conful, wasa grear
Favourite of Vepafian's, He fucceeded Caffius Lenginus, and
.wasof the fame Se@. He wrotc a Book upop the E4i& of
[hﬂﬂwtnmbf.

R o B T



of the Senarus- Cmﬁbﬂl’l which goes hf his
{poken of in the Inflituees, under lhlruh
bereditarib. He {ucceeded Proculus; and ? hu-
which he follow'd, was afterwards call'd } hu

Pegafian,

2 . - follow'd the fame-S;d" :
s Comful. He made ma-
s moft valpable nrc, the
‘w‘

RNUS VALENS, TUSCIANUS, and
IS JULIANUS, fucceeded Favolenus, and
e oppofite, that is, the Sabinian Sect
vrote Seven Bwks upon Fiduciary mﬁ: We
ng of Tufcianus, in any of our Books ; which has
bme to think, that inthe Law 2. §. ult. in fine ff.de
inftead of Twfeiamus, it ought 1o be Fufcianus 3
Ieece is a Conflicurion of Ansoninus Pius, diredbed ©

{ ‘inthe Law 7. ff. de Legar
Fujianusy Difciple o §m5;.,, was Geverner oi
twice Omful. Whilft he commandecNin Aquirain,

Adrjan wrote to himy. 3uﬁ:w calls him_an
cxcclv-




: of
“Eftate, in Conjunction with their Pather. The Pieafure he
rofe(s'd w take | ing, and his great Defire to Learn,
anmnever enough be commended : For he us'd to fay, Bfi
er _-Wﬁmvhhrm adbuc tamen addifcere vellem,
Haviag thus fin the Account of all the Lawyers menti.
by P ius; letus now rake a View of thofe he has
'_ of, and whofe Writings have contribured
/ ion of the Digeft.  Fir't, let us oblesye, that
grearet Number of them never made themielves

either of the Two Scfls befores on'd
: ifiens according to the Rules ic -

W not mention'd by , there were
Two who f'i-aam;din the “the Emperor ddrian,
Terts s and Affricanus, SNl .
-am'u LLIANUS, who was &onfu under the Eme
peror ddrian. made Four Booksof Quaflions, and One de

peculio. He wag Author'of che Semasus-C
which beaps his Name, and is in e de
of the Third Book of the Infiiruee s . He
wrote npon Religien ; for which quotes. Eufl
who {ays, that Tersullian the Divine was sifo 5 Lawyer »

ink they were different Pm’l'msofdg

Y AFFRICANUS lived ‘slfo 8, ddriaxs Times
was Scholar to Selvius Fulimnus, g:..‘d‘ ;h.,," "' oy S il
s of, under the Name of Sexius Ceciliv:.  Gujacius, 1o

Beginaing of his Commenraries upoa the Treatifes writ-

ten b, this Audhor, confirms i, and blazies thole wha have

afferted thar he lived in Pepimian’s Time, and was his Dife

"' : However that be, "us cermain Affricanys was themoft

' te and unintelligible Author of all the Reman Lamyers 3
i no Commentator of lels Learning and Penetration than

Cujecibs, couid ever have explain'd bis meanng.o

.

MARCELLUS, who was one of the Cquncil to dw-
“gominey Pise, left feveral Books of Law, which are fo maay
Proots of his great Learning. 1

" CEREl



. 1, Sirnam’d the Philofspher, reduc'd
thae Emperods Ediﬂs.hiu'Wr!tingE. He was Sepeimius

ru's Mafter, "Tis remark’d of him, thar he. rook more
Pains to refolve the Difficulties of any Queftion put 1o hish,
than any of the Lawyers. P

GATUS, one of the moft celebrated Lamyers that Reme
ew{.:r :‘red. m}de ;lbmﬂg:cﬁl'nf Bgol;svw_hith ‘belp’d to com-
pofe the Digeff. He flourifi’d under the Emperors Antowi-
p - Pwmrf Mareus Aurelius, asOifelius proves in his Preface
0hs adodsmis & vofing there had been -

- !I"'- 6'_0'[, ; M + a8
b R e mmwﬁdam here .

ces he pals'd theough,
iiﬁ Life; but his Lemgi

2 ader Scevola, was
rhe Guard 10 Seprimius
teem'd. He was @
o fb‘ ‘g"’-‘ HOu
1 the Fraternity: Th
48 than any Man to difec
“r Dedicatory w the 2
44 0 grear a Lewyer bhefore,

e Genius, in the hl;h:
st Mad the Honour conferc'd
aly PSR 00 order'd, that in cale of
ity of Opinions, Papimian’s (hould tuenthe Scale s
y teaches us, how great a Veneration we ought 10
his Memory. ‘
EBxa8nefl and Perfeflign which are in his Writinps,
t Abundance of them, wonld indnce one so think,
the ordinary Tetm of Human Life: Yet, 'tie
by all Hiftorians, thar He was not Eighe end Thirry
he was raken off by a Violent Death; which cans

who livid under

_ to any other Caufe than his Firsue, and the
of him who commanded ic. - 3
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anfwer'd, "rws mud: eafier 10 commit
j&fnﬁe‘it' ‘Which drew vbon him the
eors Refmﬂnem, who order'd him to be Beheaded.

f PIAN matﬁfﬁ Tutor o Alexander Severus, alter:
atds his Secrefary, and much fatour’d by him. Having |
Bﬂcﬂ of the Cm!‘:}‘ §rate, his Meric quickly rais’d himco I
Office of Caprain of the Guard, which was the moft con-
rable of all the Empire. We have many of his Laws i In |
the Dij; eﬂ. a.nd fevm Fragments, which are great Hd

oW thct.m All%u Remain fuﬂ'iclc
\ ﬂne!.am. igpy Emperors gige hi
nend ﬂweﬂu Fuftinian, who in
s of his fublime Genius.  But ;.,_
to the Pagan Superflirions, apd.his feve
\ nf‘ﬂ!CMﬂkm very much @

He was Killd by the "qm.,in Year
'%aﬂnﬁ N raAlE Dy ey, J

d
- UI.IUS PAULUS, P 's Schol:
by q{uf and Capeain of the Guards, ty al

s fin uhr Merit: He lived in ¥l 3
is Starue is to be {een at' Padus,

.~ No h’nwm{'omuch s
“ndm"ﬂi 1  Jud _

P ¥ Aulus Gellius fa\'tthm of him, : r bonys,
mlhmﬂﬁwwm"‘ be.19 Clp'r. '

"‘POMPONIUS. who was brought up under Papini,

“ one of the Council to dlexander Severu:. ly d
elf clofely 10 the Study of ghe Law, in which he hd
Succefs. We have :nan of Im L.w mﬁen"

m the reft, that de Origine

HERENNIUS MODESTINUS, was Ui
. Scholar, or, as fome fay, Papimian's = He wab & puf‘e&
‘ Mafter of the Beauties of the Greek and Lasin T es. |
Under Alcxander Severus,” who made him one of his mR




mehe hg
1 thall only fer down their Names, aft avw&
quainted the Reader, that moft Dflhcm. livid
Antoninus's, and their Succeflors. ..
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5 CLEMENS, Alti}s MEXAN >
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an lm of all ﬂ\e vy
arribured to the W
; ing of TR BONIAN,

lhe

‘d.mtrdw'd:adim

: thcﬂrtghtuﬂ' a&uﬂ'g
to have had an univerfal .
are Parllqyuckl rais’d himto
\ﬂlll ~him the E ﬂn‘ ,
Civil Law, lch"lm
then lay d:l'pers‘d in an mﬂnhe ber, of Books. * And
the Emperor's Suécefs in that mUndcnzk.ng,m ingire-
ly owing to his Care and La

Trilonian Was not only a Man of a fiweer and com I‘anx
Temper, bur of firict Morals ; and his Life had
ompleat Patcern of Vistue, had ie aderbeed forihis 1o grcat
of Riches ; which has made mam{ of his Laws {ufpeéted
sea'!mrgp, and ‘ris pretended, that Money bas often
e dunges in the Laws of which he was the Auchor 2

:ﬁx admodium €3 indefeffus fed babendi cupidior.
would have himi pafs for an Arkeiff and navfeous
bant, whofe only V;cw was+to govern the Empire, gu
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i 69 Ea ¢ (See my Explanacion of the
xque flor fnﬁﬁm)
o | have wreated of the moft remarkable Things
yeral Roman Laws. 1am nowto give an Account

hief Compilations of them, before Fuflinian’s Time;
' dl. I!hlllfpeak of thofe made by his Order.

; ,W m le}: before ]uﬂ!mun: Time:

AE fnunts there were any Lew: efh;;:wdu Rome, c‘a;e
was taken 1o collect and reduce mmO@ﬁ'
Cluef of Wh::h‘d fhall give an A
ufeuﬁlllmymuchhelp to Mards :
ral s, whe they are m‘ 5
; ;Zlﬁ;,_- G ent, m Two dﬁpﬂ
“The Firt c mw&qmm& e b Nome Pl
?ﬂ w orfbip : Thefe Ancus
g gu: of lf'l‘ them into
.W%Mhmhgp in the Public d}:,-
econd was Regal Laws, ma Pq;.
Mimﬂie']“mcﬂf‘raﬁﬁw?rud This w;,,ned af-
the Author's the Papyrian Ciwil Law, as 1 have
erv'd before., g the Republican Governmenr, all
t remain'd in ufedthe Laws, was collected with
at fixadtne(s; 1o which the moft Wholefome Laws of
th chéc{ Cm ot;gmnmadded Andola
e whole yo e&llnm.cmmad :he;rhrko
:bef}erpokenof, was raken, . 3
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66 0f the Law-Books before Tultimian’s Time.

With'd and re.
vy, atand W cipe. The firlt Neved,
which: cof this € s that the Emperor

employ'd all his Authoriry, and bow defirows he was w
bring a Work vaderraken b} his Orders, 1o ahappy Conclu-
h(?"

Valowtivien the Thied, who govern'd in the Weft, {oon

i this Cede, which his Father.in-Law Toeodofins had

“vrarr d 10 be made, for the Advancementof the Law. Befides
this Confideration of Alliance, anl orher Reafons he had to
relpedt Theedofius, by whate C 7 *  aade Cefar, and
Heir to the Empire, there w. . tive which in.
duc'd Valentinian to make thic €74 the Law of his Domini-
ons, which he himieli fets forth in vne of his Nevelr; 277 Thae
as ire obey'd Two Privces, whofe \V -
ar . -, o there ought likewile tobe an ex. : Sy

m ther Law:,

I there e oany that will difpure the Avhactv of the

« the Wett, it wnuldhe an - ‘T o

Ve Lauin s the Evidence of lnera\ A‘\}lllk'h ot Coe
mm“orane\ or that have written fince; [hcnr I\amm and

] ' are to Le found in o v ‘ Sl
P , atthe Beginniae of b . S
Coitcition of the Dmperial Conftitusicns.

Somerime afeer the Trecd fian Crd~ aprear’d, abeur the
Year s06; Ala-ick the Second, Kin: n
of thete Three Cedes, and efpecialiv -

New Body of Reman Lm which he pu.llm‘d Iuemy

re YWaie hetowe 3, 8000w - came out, by the Advice

w e ', an
an‘wer. TN
the ;\:':zv.r oI W o Cate Ty of which,
~king, itwasan st Thic Cede was
for 4 long : “ihe Reman Law : uted
in France,
sre to he wl ' "o had co 3
. vrine chice Wis met =
¢ ering the fexms which he has takes 1
m..... toon g buche b do o~ Tre eyt s i
vers | a View - ‘
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5 the Dlg!'.ﬂ‘s ir Pandes. 8

The Thirteenth Book freaks alfo of fome of thefe Alliens ;
and then of a Thing lene, and of the AQion of Pawning.

The Fourteenth and Fifteenth Books, rreat of Act ons
arifing from Contralls by which we are bound, a'tho’ they
were made by other Perfons ; and laftly, of the Semarws-
Con[ultum Macedomianum.

The Senarus-Confultum Velleiznum, Compenlition, and the
A&ion of Depofites, are the Subject of the Sixteenth.

The Seventeenth treats of the Mandare, anl of Sociery.

The Eiphteenth explains the Meaning of the Conrract of
Sale, the Covenants that are generally us'd thereing the
Recifion of this kind of Contract, and for what Reafons
goe may o from it 3 and upon whom the Gain of the Lofs

e Part treats of Adtions of Bard
ok F1ring, of the Ackion called
riow, of the Action called Preforiprx
N {Ssakvinate Conrradls.

Baes of Pledger and Pawns, of the
Plic Subrogaticn of the Righ:s
PEEn or Sale of Things engag'd
HOID( the Pledpe or Pawn,
Explination of the A£dile’
§Wcves and Beafts; then it treats

" the Exception of the Thing

Wenry (econd, rreats of Tfuries,
® o Things; then of Proofi
rance of the Law or Fadl,
fpoufals, Marviage-Dowry, As
e Tl &, and Lands piven in Dowry.
" The Twenty fourth goes upon Domations berween Huft
band and Wite, Dsvorces, and recovery of the Marriage-
Portion. :

The Twenry fifth treass of Expences laid out upon the
Dewry; of A&ions for the Recovery’ ol Thimps carry'd
away by a F¥ife or other Perfon, againft whom there is no
A&ion of Tiefr; of the Obiigation o acknowledge Cisl-
dren, and provide for their Maintenance ; and lattly, ot
Comcubines.

' e - Th=
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‘The Twenty fixth and the Twenty feventh Books, ast
wholly of Turerfbips and Curaterfbips ;3 of the Actions which
refult from Tx:orﬁf s, of Excules of Twrors, and the Alie-
nation of Goods belonging to Pupils and Minors,

The Twenty eighth Book is employ'd on the Subjed of
Teftaments, the Inftituron and Difinher'ting of Children, of
the Tnftinnion of an Heir, of Subflirutions, of Conditinns re-
quir'd in Inflitutions, and of the Kight of Deliberzring

The Twenry ninch Book trears of the Milirary Teftament,
of the Acquifition of an Inberirance, opening of M5l &c
and of Codicils,

The Thistieth, Thirm fieft, and Thirry fecond, rresr of
Legacies and Fiduciary Beguefls in peneral.

he Thiny third, and likewife the firk Titles of the
Thirty founth, reear of particular Legacies ; afrer which fol-
lows the Catonian Regulaticn, concerning Legacies reputed
never to have been made, and thofe that are raken away
from unworthy Perions.

The Thirr. fifth [peaks of Legacier lefc upon Condition,
and of the Law Falcidia.

The Thirey fixth Explaine the Sewarws-Confultum Trebelia-
sum, made for the {ake ol Fiduciary Bequefts ; then it treats
of the Time when Legacies and  Fiduciary Bequefts become
due, and of the Cauticn the Heir is oblig'd w give for the
Security of Legacies anid Fidueiary Bequefts lefe upon Cohe
d:uicm; and of the Seizure thereof, ?or wanc of fuch Cau-

The Thirty feventh Book, fpeaks Brft of wniverfal Sue-
to a deceafed Perfon's Eftate, o which any one is
called by the Pretor, and goes by the Name of Bomorum
polleffio ; after which it treats of the Collation of Geeds and
Dewry, and the Right of Parrenage.

The Thirty eighth Book begins with the Explanartion of
the Services, due from Freed Men totheir Paryons ; then it
rrears of Marergpwhich relate to 1o the Succedion of Freed
Men ; after YT of the Succefion of Inzeflares, appointed
by the Pretor ; and laftly, of Domeltick and Legar Hejrs,
and of the Semarws-Confulta Terrullianum and Orfbilianum.

The Thirty ninth Book, Arft explains the Means which
the Lew or the Pretor furniflies to prevent ny ones recei-
ying Damage, where a Perfanal, Real, or Mix'd Aien will
noc ye ; chele means are, Complalatof a New Work, Caurio

’ Damni
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Dammi infelli, and the Adtion De Aqua pluvia arcenda | afier
which, it ends with the Exnlanation of Oemetions, that
take Effe duging the Life of the Domor ; and (uch as are
made in View of Dearb,

The Fortieth Book relates onlv to Manumiffions, by which
§laver were (et at Liberry,

The Fortv firft trears of the different Ways hy which the
Property of Things are acquir'd, according w the Law of
Nations, and of the Acquitition of Poffeffin ; then of Pre.
feriprions 5 and laftly, of Lawfwl Caufes which awhorize a
"afiel] t capable of Prefcription,
The e she firlk Place of Things ad-
wtory Sentences, of Cons
Son of Goods, of the Caufes
d of the Privilepes ot Cre-
Curarer appoinved for the
f the Revocation of Ads

Injunlions and Pl‘_{rrﬂ:lﬂ

w of Exceprions and Defences,
5.

ovations and Delegarions of
cepeilasions, Stipulacions, and

“avate Faules or Off nces,

u with Publick Fudgments, then
: - . i, Prifems, and all Publick Of-
fences ; from thence it paffes to the Semarus Confultwm Tur-
pilianum, and Abolition of Crimes; and laftly, it trears o
', the Torture, Puni ts, Confifcation, Relegation, Deportation,

‘and of the tes of Malefactors exccuted. .
The Forty ninth treats of Appeals, and_Marrers relating
thereunto ; after which, it gives an Agsbuly of gee Righrs
of the Exchequer ; of Marers relanng o Captives, Milira)y
D'Z[;'zﬁm. Sofde-n and Vererans. ;
e FifriethVBook treats of the Rights of Ciries and Citi-
gens, of Magiftrates and their Children; of Publick Offies,
and the Caufes Jvhich exempr Perfons from then. And
alfo of the Righ? of Immunity : Aftes which, it {peaks of
Deputies and Embaffadors, of grc Adminiftration of m;i'
4 .

—
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84 OF the Digells or Pandeds.
belonging to Ciries; of Publick Works, Fairs, Pollicitations)
Judgments given in extraordinary Cates by Magifirates ; of
Brekers and Fadlors, of Taxes laid upon the Provimcesr ; and

laftly, it ends with the Interpretation and Signtfication of the
Terms, and with the Rules of the Law.

Befides this Diftribution of the Digeft into Fifrv Books, of
which we have herr given an Account, this Work was
again divided into Sevem Parts; but the Reafon that in-
duc'd the Fmperor ro make this Divifion is nor known :
Some pretend it was done o (eparare the different Magrers,
and take in all thar related to one Subjed into one Pam,
confifting of teveral Rooks, Otheggartribute it to the Su-
perftiious Retre® of the Ancients 1o the Number Seven,
as the moft perfect ; [Vide Macrobiumyin fommnium feripionn.]
However that be, the Firft Part, containing the Commence-
ment of Swits, makes up the firt Four Books.

The Second begins at the Fifth, and ends ar the
Twelfth,

The Third goes from the Twel%h to the Twentieth,

The Fourth confifts of Eight Books, and ends at the
Twenty cighth,

The Fitih begins at the Twenty Eighth, and ends atthe |
Thirty feventh, .

ﬁ{:lzc Sixth takes in Eight Books, eading at the Fory
.

The Seventh is compos'd of the Six laft. ]

There has been another Divifion of this Work, made
fince the Emperor Fuflinien's Time, into the O/d DigeR, the
Inforriare DigeR?, and New DigeR.

According to this, the Anciens Dige®? goes as far as the
Third Title of the Twenry fourth Book, where the Inforsiaze
beping, and ends at the Thirty ninth Book 3 and the New +
Dipet comprehends the Twelve laft.

his Qiviiog kad not the Emperor’s San&ion, is im-
erfe®, 3 ‘ithout any Foundation : Neverthelefs, it
as been obferv'd in thole Editions of the Dige®, which

have Glofles. This is thought to be owingfro fome Wri-
ters, who not being able to write the whole Work in one
Vo'ume, divided it into Three, without to make an
exa® Divifion, according to the Subj and Ti-
tles; aod the Names they have given them, would make
one



Of TuSTINIANY Ieflitutes. 8¢
one believe, that they were not compos’d and publith'd all
at the fame Time ; and conrain'd the Anfwers of the Lawyers,

with regard tq the Order of the Matter, but not according
to the Order of Time.

CHAP XXL

Of JusTINIAN's Inflitutes.

fing, the Emperor laid
N, 'rx"lcnphi'u and Doroe
@f the firlk Poinciples of
e Students, who (hould
b that Science.
el ligenr, that in the Year
(8, under the Title of In-
Month berore the Digeft ;
d'wenty firlt ot November,
e Sixteenth of December
ion to Jeegsus and fome
y that the Law of the Di-

@i only the it Elements of

at the Command of the

Emperor Y Tribonian, Doretheuws, and

Theophilus, who took them from the Writings of the Ancient
Lawyers ; and chiefly from the Inflirures and other Writings
of Gaiu ; efpecially from his Books called Aureorum, that
15, Of !mﬁnrmnr Matters.

They had the Force of Law, givenghem by the fame
Emperor's Conflitution, which is plac¥ ar’vhe Hexd of the
Work by way of Preface. !

Why thefy firft Elements of Law are called Inflicutiones;
is obvions ehough : I have tranflated ir by the Word In-

. E‘:m, becayfe the French Woard Infliruz’s, is not exe

effive enough) of the Signification of the Latin; the Rea-
whereof is, that by b;ﬂémd is naturally undcrfto?'d
3 the
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86 Of JuswiNi kN Dafliures.

the firfk Principles of a Science : Sothat as the Latin Ward

Inftitura, which fignifies the Cufioms or Laws of a Counery,
is not us'd in this Sence 5 (0 the French Woud Inflituts, is
never made ule of to fignifie the firft Princinles of a Sci-
ence, which are nottn be exprefs'd bur by the Word Infti-
tutes, or Inflitutions.

This Work, as well as the DigeR, is a Mafter-piece in
ire ind, which cannot be too often read, or oo diligently
ftud,'d, by thofe who have already made fome Progrefs in
the caw: Nay, even luch as are far advanc'd in it, always
reap great Advantage by the perufal thereof, becaufe it con-

tains an Abridgment of the firft Principles of that valt and .

fubllime Science.  Therefore it is a common Saying, that He
wii i Mafter of the 'nftirures, bids fair #o be a great Lawyer.
There is another thing, which is, That as it is impofiible
o rerain all one reads, {o 'tis a very great Advantage to
one that Studies the Lew, to have (o precife and exact an
Abridgment thereof.  'When once one underftands it tho«
roughle, ‘Us no Fard Marter to rejainit; provided it be
carcfully read over from time toelrime, which the ableft
Fudzes and beft Lawyers; do, beivg e@ly fenfible of
the ufe it is ro them, ro be converfanr in the Principles
of the Roman Law, which, as we fhall thew hﬂ‘elﬁﬂ', are
the Bahs and Foundation of ours.

T he Infliruees are divided into Four Backs, each Book in<
to feveral Titles, and every Tide imo feveral Parss; the
Firlt 15 called Principium, as it is the Beginning of the Tis
tle, and thole which follow, Paragraph:.

zl'he Firft Book of the Fyfirures has Tw fix Titles,
the Secoud Twenty five, the U'hird Thirty, and the Fourth
Eiphteen. Brfnrei enter upon the Order of the Tieles of
this Work, it is to be obferv’d, that the Lsw has Three
Ob{t&s, PERSONS, THINGS and ACTIONS, which
make up the Subject Mauer of the Four Baoks of the In-
Jirures. The ﬁrl}} ?k wrears of the Right of Perfons; the
Second; rd,* and Five firt Titles of the Fourth, of
Things s and Aficns are the Subje@ treated of, from the
Sixth Title of the Fourth Book, to the End,

The Firft Book wrears of PERSONS, bur At is from the
Third Tide only ; for the Two firft, which@Are by way of
Preliminaries, explain whar Fuflice, Law, £nd ?br are ;
after which, the meaning of the Righr or Srare of Perfons,

is

-
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is explain’d under Two Divifions, which make up the
m?:lyng Part of the Firft Book. oy

According to the chief Divifion of Perfons, treated of
from the TRird Ticle of the firft Book to the Eighth; Men
are either Free or Slaves,

The Condition of all Sleves is the fame, but it is not fo
with Freemen ; whereol {ome are Free by Birth, others are
Tade 10 by Emancipazien, which is null, when contrary to

"W,

The Second Divifion of Perfons, bevins at the Eighth
Title of the Firlt Book, and is explain'd in the following
Tides of the fame. It is of Perlons independent ; and of
another, that is, a Mafler

eaks of the Power of M-
thers over their Children 3
ar of acquiring Paternal
ation, and Adoprion : And
ifloly'd.

the End of 1he Firlt Book,
il ependant, | mean, Pupils,
Bers, or fuch as have Curators
Perions that are of Age,
rs of their own Righes :
this Book turns upon Tuser

g lains Three things which
¥ the Definition or Divifion
8 and Darive ; the Secund,
¢t o bp, Which confilts in putting the
Pupil under the Care of his Tuter 5 {0 that he may do no-
thing that will bind him, unlefs the Authority Uf_i‘!ss Turar
intervenes ar the very Inftant when the Actis pi ~'d by the
Pupil : The Third thing concerns the manuer how Tutor-

ips end or ire.
ﬁ”.’A&" :his,(;:?rhe Twenry third T.lexc rpasagf Marers
relating to Curarers ; and in the three laft of this Book,
fpeaks ofgthree things common to Tutors and Curatvrs;
which are\ae Security they are oblig'd to give, to indem-
nifie Pupild and Mimers; the Lawful Caules exempung
them from Qeing Tutors or Curaters ; and laftly, thole for

hich the depriv'd of their Offices.
- b ke ¢ DG 4 From
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From Perfons, the Em paffes to Things; of which
he reats, from the Fir{tﬁc{: of the SmBook. to the
Sixth Title in the Fourth. -

He explains three Poinrs concerning Things; their Divie
fiens, the ways of acquiring them, and Obfigations that are
the Means by which Things become due to us.

As to the Divifions, he makes them principally Two; by
the firft, Things are either in Commerce or our of Commerce §
by the fecond, they are Corpereal or Incorporeal.

In Relation to the Second, we fhall obferve, thar the
Property of Things is acquir'd either by the Law of Nati-
ons, or the Civyl Law.

The wars of acquiring introduc'd by the Law of Nasions,
are explain'd in the Firft Title of the Second Book.

' The Second Title explains the Second Divifion of things,

which are either Corporeal or Inco ;3 upon which, the
Emperor takes occafion 1o treat of Real and Perfonal Servi-
tes, as being Incorporeal Things.

From thence he pafles 1o the Ways of acquiring, intro-
duc'd by the Ciwil Law. Whereupon we are to obferve,
thatthe Property of Things, according to the Civil Law, is
pcquir'd either by Parsicular or Uniterfal Tirle.

he Means of acquiring in the Civil Law by Particular
Tide, are Adjudication, Ufucaption, ot Prefeription ; and the
Exprefs Dilpofition of the Law, which transfers the full
Right of a Thing, as a Denarien in p:g?e&of Death, re-
fembling a Legaoy, the Property whereof paffes to the Domee
without Delivery, Then the Emperor in the Sixth Tide
fpeaks of Tfucaprion, or Juft Ufurpation, and the Conditions
which it requires ; and in the Seventh Tide, of Donations.

After ther, He goes upon Perfons who have the Power of
Alieniarin’, and {uch by whofe Means anorber may gequire

any thin"

fl‘l\c tt‘ays of acquiring the Property of Things, accor-
ding 1o the Gwil by Univerfal Title, are Inmberitance,
the Pratesicm Swce called Benorsm Peffeffic, Acquifition
by ddrogation, Adjudicasson of the Goods of a deceas'd Per»
fon, in Favour ‘of Liberty beftow'd upon § 5 Suce
ceffion by Publick and Open Sales, and the Succgdion called
Miferabie ; thefe Six Ways are c?iain‘d fronf the Tenth
Tive of the Secend Boak, to the Fourteenth of the Third,

As
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As every Succeffion is either Teffamentary or Legal, and
the Legal takes place only in defet of the Teflamentary ;
The Marter of Tefloments is explain’d from the leath Ti-
tle of the Skcond Bock to the End thereof, and may be
reduc'd to Three principal Armicles,

The Firft relates ro the Four Conditions requir'd to make a
Teftamenevalid ; whereofthe firft is thar itbe made in the Form
prefcrib'd by the Lews; from which, however, the Milir
Teflamen: is exempt : Secondly, the Teffaeor muft be ints
tled to the Power of making a Wil ; Thirdly, He muft ei-
ther Infticute or Difinherit thofe Children that are under
his Power ; Fourthly, He muft inftitute an Heir; for with-
: ! v n dgmmene : Now the [aftirution
rd Degree: Thar in the
; that in the Second or
; and it is divided into

.many Ways a Teffamene
icome null ; which is the
th and Eighteenth Titles of

mt made in the Form
glidated may have its Exe-
ir’s entring to the Succef-
® feveral ways, according to
WWeir ; for {ome are neceffary
#y and fui Heredes, and others

. makes the Her liable not
d Tt B3 “8h<'d, but to the Deliverance
of Legacies and Fiduciary Bequefts ; which are therefore the
Subject of the Second Book, from the Twentieth Title to
the End.

In the firlt Place, the Emperor explains the Meaning of
a Legacy ; what AQions a Legasee mayXave on Accoune of
the Legacy left him ; what things oy be difpes’d of by
Legacy, and to whom : Then he fhews how Legaciesare tae
ken away o rransferr’d ; and laftly, whar Dimiaation they
teseive by the Law Falcidia.

)

As



" As to Fiduciary Bequefls, He treats of them in the Twenry
third and Twenty fourth Titles: In the Firft of thele, He
explains the Nature of the univerfal Fiduciary Bequeft, called
Inheritance by Fiduciary Bequeft ; and in the other, He ex-
plains what a particalar Fiduciary Bequeftis : After which, in
the laft Title of the Book, He fpeaks of Cedicils.

 Tefamentary Succeffions, which take place before all others;
being explain'd in the Fifreen laft Titles of the forepoing

Book ; the firft Titles of the third Book, trear of Legal Suce
egffions, which are admitted only v default of Teflementary,

According to the Ancient Law, there were but rwo kinde
of Legal Heirs: For by the Difpofition of the Law of the
Twelve Labies, the Legal, or Succefion to Inseflates, fell ol
ly to two forts of Heirs 3 which were, firlt Heredes fui, or
Domeftick Heirs, and in default of them, to the next of Kin
by the Farber ; which makes the Subject Marter of the two
furft Titles of this Book.

In procefs of rime, there came ro be another Legal Swe-
eeffion, appuinted by the Senatus Confulta Tertullianam and
O:phirianum, of which mention is made in the Third and
Fourth Titles.

The Fifth weats of the Succeflior of Mureflates, ro which
the Coguari weie called by the Priet,rian Law ; every one
according o the Degree of Paremage+ This leads the
Ewperor to {peak of the Degrees of Kindred in the Sixch
Tiz{,e ; after which, He confiders thofe whitti were exclu-
ded fronmi this Pratorien Succeffion, becaufe they were no
atherwile ally’'d 1o the deceas’d, than by a fervile Rela-
tion.

The Succeffim of Freemen, is the Subje® of the Seventh
Title ; and the Affigumens of Freemen, that of the Eighth.

Afier the Emperor has explain'd the Marter of Sweceffion,
which, according to the Givil Law, is the firt way of ac-
quir'ng the Property of Things by Univer/al Title, He pro.
ceeds 10ty other ; which are the Prerorien Succeffion,
called Bonorum Pofeflle, Acquifition by Adrererion, Ad-
judication of the Goods of a deceas'd Perfon, ‘n favour of
Liberty conferr'd upon Sleres, the Succeflion wipich acernes
by Paeblick Sales, and thar called| Miferable £ All which
are treated of, from the Ninth to the Fourteefth Title.

Then
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Then he comes to the laft Point relating to Things.
viz. OBLIGATIONS ; which are the Means wherchy
Things besome due to us: Firft he fhews whar an Obliga.
tion 15, and the Caules that produce a mix'd Obligarion ;
that is, partly Narural and partly Civil ; asa Camuéff Quafi-
Conrrall, Crime or Offence.

As rouching Cenrralls, fome are called Neminare ; that
is, diftinguifh’d h} cerrain proper Names, authorizl by
the p, which allows them a particular Action ; others
samingte Contrats, having no (pecial Name

: and are forw'd only by one of
e,
Four waye, by d:/ivery of
and formal HWads, by M
the Conrradtors,
the Delivery of any thing,
which are treated of g

’ g [are called Stipulations ; the
. are firt unravell'd, in of-
grifions of thar kind of Con-

on made berween the Perfon
Promifes ; and of that made
nr promile.

.. ipulation made Ly Free Perfons

The Third OF Seilseials that are called Fudicial, Prece- <
rian, Common or Conventional,

The Fourth of Seipulations called Ufeful, or gnod in Law
and of Sripulations that are Unufleful,

The F.:{h is of Principal and Acceflury Szipulations, called
Sureties or Cautiens,

The Twenty {econd Title treats of ¥7ieten Contralls.

The Five following Titles, explain Conwadls made ~
by the fole Confenr of the contracting Perfons ; which are

the & of Purchafe, of Hire, of Partne flip, and of thie
Mandate

The TwAnry eighth Tiele trears of Quafi-Conrradls 5 the
next fhews §ow Obligations are ro be acquir'd ; and the laft,

nner they may be exRinguill'd.

after what
Having
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Having fpoken of Obligation:, which arife from Comerasis
or Quafi Contrafls, the Emperor proceeds in the Five fislt
Titles of the Fourth Book, to treat of Obligarions, phat (pring
from Faules and Quafi-Faules.

The «reft of the Book, from the Sixth Tirle to the Six-
teenth, is employ'd in trearing of Atiien:.

It bepins with the Definition of an Afion, which 1s fol-
low'd by feveral Divifions, explain'd in the Sixth Tiele, ac-
cording to the Chief and Principal of which, Actions are
cither Pgd. Perfonal, or Mix'd.

The Second is, of Actions deriv'd from the Civil Law,

“and fuch as have their Foundation in the Pretorian.

The Third is, of AQions by which the Plaintiff only
purfues the Kight of a thing belonging or due to him,and of
thofe by which the Punifiment of the offender isonly aimed
at; anz of fuch Adtions by which both are intended.

"he Fourth Divifion, is of A@ions by which the Plaintiff
fues for the Single, Double, Treble, or Quadruple Value
of the Thing he would recover,

The Fifth is of Actions of Goed Faith, S¢rid Law, and
Arbirrary A&ions, |

The Sixthis of Altions in whichfthe Toral of what is
due is fued for, and in which the Defendanr is either not
fued for the whole, or in Confequence of which, he is
condemn'd to pay only as far as his Circumﬁanct% awill al-

ow.

After thele Divifions of A&tions are explain'd in the Sixth
Title, the Seventh treats of certain Precovian Adions which
Men are liable to, and which proceed from Conrratis made
by Sleves or Children under their Power, or elfe by fuch
Perfons to whom they have committed the Management of
their Affuirs.

The Eighth Title {peaks of A&ions that may be brought
againft a Mefler, for, a Fault done by his Siave,

The Ninth, of Altions to which the Owner is liable,
for the Furtor Damage done by a Beaft.

The renth, directs what Perfons are 1o be employ’d in
carrying on Lew Suirs,

The Eleventh Title, treats of the Security redhir'd of the
Partics to a Suit, or {uch as appear tor them,

The



WP Y "t‘-r'—.-?v. !.'_,'_ .{r-_-r-’r.- =
Of the Second Bktion of Joltinidn's Code. 95

The rwelfth fets forth the Narure of remporary or perpe-
tual Acétions, and whar Actions the Law affords o or a-
gainft Heirs ; what thole are which lye in their Favour, and
not againft them ; and laftly, thofe which are neither al.
low'd for nor againft them.

The thirteenth treats of Exceptions, and the Fourteenth
of Replies.

The Fifteenth of Injunélions, or ARiems to put the Pary
injur'd inta Poffeffion.

The Sixreenth declares the Penalty of {uch as commence
Vexatious Suits.

The Seventeenth prefcribes Rules to be obferv'd by
udges, in the fevera. Suits brought before them,

F nehaga " laft, tnews what were the

e 1 every one had free Li
oI the Penalties were eftablifh'd

Publicorum Leges.

XXIL
of JusTINIAN's Code.
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ith tome Alterations : Befides,
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to corre@ his own Work, He reform’d the firft, snd pub®
1ith'd an Ordinance, Dt emendarione Codicis Domini Fuftiniani,
€5 Jecunda ejwi editione ; which he direed to the, Senare of
Confiamtinople, 1o reccive his New Cede ; declaring therein his
Plealure, tﬁ.ﬂ his laft Cede fhould have the Force of Lew, and
intirely rejecting the former : This lat was intitled, Codex
repetite pralelions § that is, Revis'd, Correfled, and Augmented.

The Additions and Alterations in the Second Cede, naru-
rally lead me 1o {peak in this Place, of thofe Two Se@s of
Lawyers, who began to be taken notice of in the Reign of
Auguftus ; and continu’d <ill that of the Two Brothers, Mar-
eus Aurelius, and Luciws Verus,

Altho' this Maner was wuch'd upon in the Sevens
teenth Chaprer, | thought it the belt way to refer o this
Place the particular Explanation thereof, which | fhall now
give ; and the rather, becaufe it difeovers the Realons of the
greatelt pari of the Alterations made by Fuflimian in his
Code.

Thefe Sedts were not diftingnifh’d by anv particular
Name, till long atrer they had carry'd their Difputes to a
reat length :Thus one was talled the Sect of the Sabinians,
rom Sabinw, who was a Fivorte of the Emperor Tiberiw 3
the other had the Name of the Se@t of Proculeians, {rom
Preculus, who liv'd under Vefpafien, 'Tis held, thar Areriss
Capite, who was exireamly artach'd o Precedenes aad Qid .

Cufioms, was the Head of the Sabimians ; and thar

who did not confine himfelf to Rules, bur follow'd the
o« Dictares of Realon and his own Underftanding, was the
= Head of the Preculeian Sect,

Thus the Sabinians chofe rather to flick to the Decifion
of the Law, than any Equituble Interpretation thar might be
drawn from it 3 and §3\¢ their Anfwers and Deciftoms accor-
ding 10 the Rules and Principlesthey had learnt,

he Proculeians, on the other Hand, without fticking clofe
to the Rules and Prindiples of the Law, carefully examin'd
all Queftions propos’d to them ; and being rather inclin'd
to fellow narural Equity, than the rigorous Decifion of the
Law, grounded their Anfwers upon their own R and
natural Equity ; thereby endeavouring to eftabfith abun-
dance of New Prin8ples, contrary to the Rules of ghe Ancient
Law,

How-
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However, this was not fo general, b thar it frequently
harpen’d otherwife ; and Fufiinian, affirming the Opinion
of the one, and fomerimes of the other Sect, fufficien:ly
demonftrares, both were often apreeab’e to the Rules of
Equiry  Atteius Capite, Mafur, Sabimui, Caffius Longinus, Ce-
live Sabinus. Favclenws Prifews,  Aburnus Valens, Tufcianus,
Satvius Fulianus, were all of the Sabinian Sect.

Antiftine Labeo, Nerva the Father, N-iva the Son, Pega-
fus, Celfus the Son, and Nerazius the Elder, were of the
Sest ot Proculeion:

Thefe twa Seéts continu’d rill the Reizn of the two Bro-
thers, Marcur Aurelius and Lucius Verus, 1o thar i1l the Sru-
denrs of the Lew, generally foll «'d the Frinciples and Opi.
e Sabimiews or Proculeians.  But the Lawyers

who Emper J 94 atfected llrithcr

of d gone before them

had n Judgments, with-
edh.
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ding thereto thefe Fifty Decifions, and fomé uther [Conflisa?
u‘uig. which were nurfqin his Firft Code. ,L‘

This new Edition of the Code, was publifh'd Jn the Year
of Chrift 534, under the Title of Cedex Futinianew repetite
prele8ionis, as is before obferv'd ; and is the {ame tha: is
now in ule. ,

As to Fuftinian's Fifty Decifions, they being mix'd with
the reft of the Laws, 'tis not an eafie Matter to diftinguifh all
of them, nor are our Authors agreed upon thar Point : [See
the Trectife written by Merillus upon thar Subjeli ]

But we muft not forger that the Inflitutes came out in
533, and confequently before the Code juft now mention'd 3
which is the Reafon, that altho' the Fiduciary Tutorfbip of
Brothers was abolifh’d by the lat Law, §. 1. Cod. de Legit.
hered. there is no notice taken of it in the Inflirures, under
the Title De Fiduciaria Tutela ; that Law being pofterior 10
them, and not publifh’'d till §34.

CH AP XXII.
Of Juflinian’s latter Conflitutions, called Novels.

Uring Juflinian's Life, the Body of the Civil Lew con-

“fifted only of Three Parts, the Inflirures, Dige?, and
Code ; but after his Death, the Fourth Part was compos'd
out of his Conflseurions, called Nevels.

Sothat this Emperor's Novels are his laft Conflirusions, made
after the Publication of the Second Cede ; and which coms
pofe the Fourth and laft part of the Cruil Law.

This Emperor thepf made feveral Laws pofterior to his
Second Code, at feveral times, and upon divers Subjed®s, as
Occafion requird.

Some Interpreters have thought thele Comflirutions were
called Novels, as introducing a New Law, o
that of the Digef! and Code: But they havgno ground
for this Opinion, fince all the Novels are ngt repu
1o the Laws of thofe Two Collections ; e muﬁ\;
with Cyjecim, that they were (o called, Nove Com

firusiones
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m”of"the Cq£:
perors Theodofing, Valenzinisuns, Marriangs,
Leo, Majoramms and Severns, were allo call'd Novelr, be-
caule they were made after the Theodofian Code; in Imiita-
tion of which, Fuflinian gave the lame Name to cermain
Conflitutions by him made, berween the Publithing of the
Two Codes ; L.1.§. Sed cum Novelle C. de emendat. Ced. L.
Siquis filium in fine C. de inoff. Teftam. And in fhorr, this
ame has been given to the Comflirutions of (everal Empe.
rors who came after Fuftinian.
As 1o thole made by the Emperors who preceded him, it
is 1o be obleri'd, they had not the Aulhnrirz of Law, af-
a

ter the Colle@® ade by his Order ; He having in his

Edidt for the tion of the DigeR, declar'd, that no

Laws or Ordsi were not comprehended in the

Colle&ion | uthority, fhould be of any

Force ; forl quote or make ufe of
ard thereto,

gether ufelefs 3 for
of the Conflirutions
ovelr of fome of Fu-
of greatr fervice to-
Tribonian has reported

s, itisro be obferv'd, that
e his Code, which has init a
vaft num dinances, was oblig'd 1o make
of lome Cafes, not been déte
Old ones, according to the Cire
cumftances of che T8 ¢ For all Laws have their Origi-
nal in the Publick Advantage, which alters according to
the prefent Variety of Circumftances.

In fhorr, many of théfe Novels were made only to r.;:
firm and inforce the Ancient Laws, thay were become
folete, by the Altefarions to which all Human Adairs are

.B&o . ~
li"l:"l"hus a‘mqig:ﬁis Emperor's Noteli, fome weére defign'd

to eftablifh v Law, others to confirm the Law whereof
the Ul'elwu in; and fome ro correct the Anciens
Law, or reforth che Whole or in Pass
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Occafions ; which is w0 be
iv'd, by the Difference of the Stile they are wricin 2
oweyer that be, ’tis cerrain he reap’d preac Advantapges
m feveral of thofe which were of his &m fition ; and
it is Leliev'd, He very much enrich’d himfelFobY introdu.
cing a New Law contrary to the O/d; or by deciding Dif-
putes, upen which Suits had been before commenc'd ;
which is the Reafon rhar many of the Nevels are rejected
in our Previnces, where the Civil Law is receiv'd.

All theie Nevels were either directed to Magiftrates, Bifbops,
or Citizens of Conflantincple, and were of equal Force ant!
Authority ; foraimuch as by thofe directed to Private FPer-
Jons, they are enjoin’d to have them proclaim'd, and fep
them executed according to their Form and Tenour.

After Fuftivian's Deceafe, which happen'd in the Year
of Chrift 506, in the Eighty fecond of dfe, and Thi
pinth of his Empire, fome part of his Novels, which wer
difpers'd here and there, were colledes and reduc’d inro
one Volume, together with Thirreen of his Edicts; all
which make vp the Fourth and laff, Part of the Body of the
Ciuil Law.

The preateft part of thefe Nevelirwere written in Greek,
becaufe the Sear of the Empire ‘E,.,rhen at G rincple,
w here few cr nog ke the Lat -'ronpt in Perfedtion :
blilh'd in Latin, and have been
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