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| PRFFAO .

| Most of the 1)111101[)&1 tma,tiseﬂ in Hindu Law,
| hme been rendered into English, and the: usefiilness
of these translations hasg been universally folt and. ac-
I{nowledged The Dayatattwa has always been regar rded
as an authority of considerable importance. It is a com-
pendium of the Daysbhaga ; but there are places in which
‘the author of the Dayatattwa differs from the doctrines of
Jimutavahana, Itis one of the twenty eight Chapters of
the Smrititattwa, the work of Raghunandana Bhatta-
chay ya. The Dayatattwa forms the chapter on the Law
of Inhenta,nce as prevalent in Bengal, and is the most
important portion of ' the work, The reputation ' of
'Ra,ghun&ndmm as  an . authority is 'ﬁery grent in-
Bongal. = He ig emphfutwaﬂy called the * Smarta
'Blmttachmy& or the-Loatned PlOfE!EFJ.GI‘ of Law. In
speaking of him Colebrooke says :—¢ The Bengal school
“alone hawng taken for ite guide Jimutavahana's tr eatise
“which is, on almost overy disputed point, opposito in
“doctrine to the Mitakshara hag no deference - for its
“authority,  On this account independently of a,ny other
“considerations, it would have been necegsar y to adlmt
““into the preﬂent vnlumu 911311@1' his treatiso or BOMO NG
“of the n,bndgements of his-doctrine which aro in use.
_“a11c1 of which the best known and the mabt appwmd‘

“ig Raghunmd&naa Dayambbwm R .



“The Dayatatbwa or so much of the Smrititatiawa
““as relates to inherilance, is the undoubted composition
“of Raghunandana ; and, in deference to the greatness
““of the author’s name and the estimation in which hig
““works are held among the leanrned Hindus of Bengal
“has been throughout diligently consulted and carefully
““‘compared with Jimutavahana's treatise on which it is al-
“most exclusively founded. It is indeed an excellent com-
“‘pendium of the Law, in which not only Jimutavahana's
“doctrines are in general strictly followed but are com-
“monly deliverd in his own words in brief extracts from
“hig text. On a few points, however, Raghunandana,
‘‘hag differred from his master ; and in some instances he
‘““has supplied defficiencies.”

‘“ Now Raghunandana’s date is ascertained at aboul
‘“three hundred years from this time ; for he was, pupil
“of Vasudeva Sarvabhauma, and studied at the samoc
“time with three other disciples of the same preceptor
“who likewise have acquired great celebrily ; viz, Siro-
“mani, Krishnananda and Chaitanys ; tho latter is the
‘““well known founder of the religious order and sect of
“Vaishnavas so numerous in the vicinity of Caleutta
‘““and so notorlous for the scandalous digsolutenoss of their
“morals ; and the date of his birth being held memorablo
“by hig followers, it is ascertained by his horoscopo said
““to be still preserved, as well as by the express moention
‘“of the date in his works, to have leen 1411 of tho
“Saka era, answering to Y. (. 1489: conscquently
‘“Raghunandana, being hig contemporary, must havo
“flowished at the begining of the Sixtecnth Century,”
(Colebrooke’s preface to the Dayabhaga.)

/



In some cases, the want of a translation of the
Dayatattwa has necessitated the filing of authenticated
tranglations of oxcerpls in the records of Suits.

These considerations have led to this attempt to pre.
sent & iranslation of the complete work. In preparing
this translation the language of Colebrooke, i his trans-
lntion of such texts as are common to both the Dayabhaga
and the Dayatattwa, and in the quotations from the
Dayatattwa incorporated with his annotations on the
Dayabhaga, has gencrally been, with slight variations,
adopted. Tor such defects as may have crept into the
translation, the indulgence of the generous reader is
solicited,

G. C 8.
Higa Courr, September 1874,
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DAYATATTWA.

RAGHUNANDANA.

CHAPT?ER I,

1. ~—Om Ea.lutatmn be to Glanesa, Hawng pwstla.tﬁd '
himself befare Visudeva, the Lord of the universe, eternal,
whose essence consists of omniscience zmd beatitude, the

fortunate Emghunand&na dlscuﬂses ‘the pr 11101131@“; of - the
L&W of Herttage.

9.—In this treatiso are by iefly expounded, the deter-
mination (of the meaning) of Partition of Xeritage ; also
the distribution effected by the father ; -likewise
partition - by brothers ; "exclusion from ‘ghar es ; parti-
bility and 1 impartibility ; the method of removing doubts
:'regm ding the fact of part tition having befm made ; the dig-
tribution of what is coneealed ; woman's proper ty and the
right of auc(,eﬁmm thereto; and the heirs to the property
-of ) smﬂeﬂs mat, i |

.8 ~F 11‘&1} ( bh@ 1110-51111113- ﬂf thi} tm m) ]3&1 thum of'
_;-Harlt&ge (19. chacuaﬂed) o : |

--—»011 that subjeet Na’n&d& 30YS p Wh(,m the
-‘dmmon ‘of ‘the l}atel nal property is mstituted by sons,
“that topic- of Ilhgatlon ig, by the.wise, ealled Pax L1t1ﬂ11;__
of - Heutaga “¥ Property” means wealth ; “paternal”
mgnn‘i@a fbcqunecl thy ough the. relation of pater mtyj
'__.“ where” rel&taﬁ to « the: Lﬁpm Df' ht'.lgat:on



4 DAYATATIWA, [CrAP. L

5—{The term “ Heoritago,” by derivation, signifies
what is given, Here tho use of the verb (dd) is socondary ;)
since there is a similarity (of tho sccondary with tho
primary meaning of the term} in the consequenco, flamely
that of constituling anothor’s right of property after
annulling the provious right of a person who is dead or gone
to retirement or the like, [But(thore is no abdication on
the part of the deceased, and the like, in tho form of an
intention, such as, “This property is no longer mine”, which,
has the effect of putting an end to one’s right of propoerty.,

6.—Likewise, from the use of the term ¢ Heritage"
to signify one's property, is inferred the cessation of
the right of the previous owner.\ And to thal property
accrues othery’ right, dependant on relation to the former
owner, by reason of the text of Baudhdyana, which says

““ when there are sons, the property gocs to them”, The
meaning 18, if there are sons al the time of the cessation of

the father’s right, the property which was the subject of
that vighl descends to the sons,

7.—As [or the text of Gaulama, however, cited in
Mitdkshard, namely : ¢ Property is taken by rcason of
ownorship through birth alone. Thisis said by the sages;”
that also is to be construed in the following way -inasmuch
ag it is through the relation of mere birth,—which is the
cause of sonship, which is stronger than any other rela-
tion,—that the son’s right to the property of the father
accrues ab the timo of the cessation of the father's right,
the son and not any other relative, should take that

property. This is intended by the sages.

8.—{Nor can it be argued that even while the father’s
right continues, the son’s right accrues, at the time of his
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birth, to the property of the Iather: for this meaning
would be inconsistont with the text of Devala, which
says s 4 When the fathor is doad let the sons divide the
fathgt's woalth ; for sons have not ownership while the
father is alive and {rec from defoet,” ¢ Free from deofeet”
wignifies not degradod.)

9.——Accordingly, Ndrada, in the commencement of
(the chaptor on) partition, says : “If the father be lost, or
no longer a houscholder, or his temporal affections be
extinet,” ¢ Lost” means degraded ; “no longer b house-
holder” signifies, having quitted the order of a householder.

10.~¥Thercfore the son’s right to the father’s estate
accrucs when the father’s right of property is destroyed
by death, degradation or adoption of an order other than
that of the householder ; and when his temporal affections
are extinct, that is, even though the right of property
romain, if the father be dovoid of wish for the woealth
belonging to 11im.} ,

11.—Hero destruction of thoe right of property by
yeagon of dogradation is to be undorstood (to take place)
on disinclination to expiation, beenuso the capacity {or
atonement, which. can be performed with one's own wealth
only, is prodicated m the Srutis, ovenof the degraded.

12.—DBy tho extinction of desiros is meant tho
cesantion of desires which 19 nol identical with that
absenco of dosires, which may co-exist with the right

of proporty,

13.—Hero it should be remarked that the vight of
proporty, being once extinguished by wvoason of the
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cossation of desirves, will not again revive with tho rovival
of desires.

14.—Tenco, because in the text of Dovala (§ 8.) il is
affirmed that the son’s right to tho father’s propoerty does
not, avisewhile tho father iz alive, thevefore tho toxtofl
Gidutama which says that ¢ Property is takon by roason of
ownership through birth alone. This is said by the sagoes,”
is to be interpreted thus *—because immediately altor the
extinetion of the father’s right, the son’s right 1y generated
through birth, consequently by reason of ownership tho son
takes the property of his father, not howevor immediately
after birth,while the father’s right remains.

15,~{In the text of Nérada which is first quoted, (§4.)
the terms father and son indicate any relatives, .Accord-
ingly Yajnavalkya, having premised partition of Fleritage,
suys -—The wife and the daughters, also both parenis
brothers likwise and their sons, gentiles, cognates and pupil
and o fellow student: on (ailure of the fivst (among these,)
the next in order 1s heir to the estate of one who doparted
for heaven leaving no male isﬂua.) This rule extends 6o
all clagses.” From what follows, it appoars that tho phraso
““ among these” is understood after the term ¢ first,”

16.—Consequently the torm Ieritage is wused to
signify wealth in which right of property of the owner’s
kindred, dependant on relation of sonship &e. to the owner,
arisos on cessation of his right.

17.—The phrage,—*“Dependant on rolation of sonship
&c.” is inserled (in the above dofinition) to distinguish
that right which 1s dependant on purchase. The phrase
« on cessation of his right” excludes the wifo's vight to
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her husband’s proporty, contemporancous with the
husband’s right.

"18.—Somo,* allege that partition which takes place by
veason of tho co-existence of other relatives (who have an
cqual mght of succession) isa particular ascorlainment of
the right of property, or making of it known, which hag
arisen 1 lands, gold &ec. and which extends to a part
only, but which is unfit for special use and appropriation
because grounds of diserimination are wanting, by casling
of lots or otherwise which, determine that a particular
chattel belongs to a particular person,

19,—But this (definition) is not accurate. For how
may 1t be certainly known, since no text declares it, that
the lot for each person falls preciscly on that article which
was alroady his,

20.—Again if wealth be gained afler the father’s
demise, by a brother riding onec of two horses, which
bolonged 1o the father, it is univorsely acknowleged, that
two shares of it appertain to the acquirer; and one to any
othor coholr,  In such a case whon the orviginal property
is subsoquontly divided, if that very horse bo obtained by
the acquirer, then according to the opinion of those who
affirm partinl rights, the horse wasg already his ; why then
should another brother share tho wealth gained by him?
But if tho horse bo obtained by another, equal participa-
tion of wealth so acquired would be proper, since it is
gained by the personal labor of the one and by the work
of & horse belonging to the other.

oy & g e s r T e W
d

* Tha atlegation 13 mads by the &uﬁor of the Diyabhdga
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91-LBut in fact, partition is the adjusiment by lot or
otherwise into a right over e specific porfion, of that right
which did, by reason of the samerelation of the coheirs,
acerue to the whole property, upon the extinction of tho

right, of the previous ownor,

22.-—Thus, even the accrual and extinetion of rights
over the entire estate are {o be admiflted, in the same
manner, a8 in the case of the reunion of coheirs, the
destruction of rights over portions, and the production of
rights over the entire estate, are acknowledged,

28.—This too i3 (in & manner) acknowledged by the
author of the Ddyabhdga who himself writes —In the fol-
lowing text of Brihagpati, namely ‘fl{e who being (once)
separated dwells again through affection, with his fathor
brother or paternal uncle is termed rounited,”} bocause the
father, the brother, the paternal uncle and the like, are
from their birth likely to beunited as regards the properly
acquired by the father or tho grandlather; they alone may,
become re-united, when being once sepavated they annul,
throngh mutual affection, the previous partition with tho
agrecmont to this effect, that the wealth which 18 thine is
mino, and what 1s mine 18 thine, and remain like one house-
holder in any {ransaction, Butnotan association of mor-
chants who, unlike the coparcenars, are by the mere union of
stocks formed into a partnership, nor the mere union of
estate of separated coparceners without the stipulation
based upon affection (are to be looked upon as instancos

of reunion,)

24—+ By reason of the right being common, the text
of Kdtydyana, which says: “Agcoparconor is not liable for
the use of any article which belongs to all the undivided
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relatives,” bocomes consistent i ilg liberal sense
inasmuch as his own right exiends over every arlicle;
accordingly there can be no theft in such o caso, as will be

shawn llel‘eaftel‘..}(almp. Vil )

25, ~Similarly also, by the text of Nérada namely :
‘“« Separatod, not. unseparaled, brethren may reciprocally
bear testimony, become suretios, bostow gifts and accepb
presents,” the prohibition of mutual gift &e. amongst
undivided coparcencrs becomes logically consistent:
Because (in such a case) theve is an impossibiliby of gift
and acceptance, inasmuch as the acceptor, had a right
to the properly given, even before a gift of it was made.

26.~tAll the coparceners are entitled to the fruits of
all acts, either temporal or spiritual, which are porformed
with the uge of the joint property ; since their vight1s com-
mon,y Thisis affirmed also by Nérada: © Among wun-
divided brothren, dulies confinue comnmon ; hub !f?rhen
parlition takes placo, thelr dutics also become different.y

27— Vyasa ordains : “ Let no one withoubt the con-
gent of the others, make a sale or gift of the whole
immoveable estate nor of what i common to the family.
Hore, from thoe use of the adjeclive * whole,” it appoars
that the right of cach parcener saccrues to the enbire

entato,

98.—Thercfore,(whon there are two persons equally
related to the deccased, cach of them coungidors the pro-
porby left by the doceased to belong to himself as well as
{0 the other co-hoir, Gift and the like by the one for
his own purpose, 1§ prohibited, should the other’s consont

be wanbing,
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29.—Therefore it is established that the right does
not accrue to a fractional portion.

30.—Brihaspati Iays down a specia) rule with regard
to the allotment of shares :—“All the sons iake cqual
shares of the property of their father; but of these he
who is learned and virtuous doserves a largor shave ;
< Since a person becomes father by that son who has in
the world acquired a fame in Iiterature, science, horoisin,
acquisition of wealth, knowledge of theology, charity and
conimerce, ’7

31.—DBrihaspati also speaks of partition by use at
successive periods :—“A. single fomale slave should be
employed on labor in the house (of the several co-heirs)
successively according to the number of shares,”

" 32.—Hoere there i clearly the supposition either of
the production and destruction of differont temporary
rights of a single person over a single individual; or of
the temporary cessation of different; rights of all.

33.—(A text of Kdtydyana cited in Kalpatara and
Ratngkara doclares that (the law of) pactition may be
different in different placos and the like:—*Partition of
Heritage 18 to be rogulated by the law which may obtain
in & country, in & clags, in an association and in a village.
Bhrign (has ordained this).” “Iag ordained this” ig

understoud.)
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CHAPTER II.
PARTITION MADE BY THE FATIHER

1.—In tho next place (is discussed) the distribution
mado by the father, (On this subject) arila (says): “A
father during his life may, after distributing his property,
retive to the forest, or enler inlo the order suitable 1o an
aged man ; or he may romain at home, having distrtbuted
small allotments and keeping a greater portion :
should he become indigent, he may take back from
them.” * The order suitable to an aged man, ” intends,
retirement.

2. By this toxi, the father 1y authorized to distribute
a small part, and to resorve the greatest portion of the
wealth, l

3. {Vishnu (ordaing): * When a father separates his
sons from himself, his own will regulates the distribution;
but in the cslate inhorited from the grandfather the
ownorship of the father and the son is oqual.}”

4, \As rogards even s sellacquired propeity, the
unequal distribution by his awn will should be guided
b such reasons as the existenco or absence, of filinl piety,
of large fainily, of inability, and the like, (of any son.)}
This is affirmed by Kélydyana : But lel not a father
distinguish one son at a partition made in hig hietimeo,
nor capriciously exclude one from participation withount
sufficient cause.”

5. DBut when there are none of tho reasons enumerated
above (a {afher may not mako an uncqual distribus
tion.) This is doclared by Ndrada ”@g&. {father who is
afflicted with diseaso or tnfluencodd by wrath, or whose
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mind 1s engrossed by a beloved objoct or who acls othor-
wise than the Séstras permit, hag no power in the distri-
bution of the estate.” ‘Boloved objoct,” intends, the son
of & wife on whom he doles, and the like.

6. But should the sons themselves request pavtition,
in that case, Manu declares the absenco of uncqual allot-
ment: (¢ If the undivided brethren do, with one accord,
desive partition, then the father shall, on no account,
make an unequal distribution.” 3

7. The father, if unwilling, shall not shave with his
sons his paternal property, which was seized by strangers
but which he recovered. This is ordained by Manu and
Vishnu : ¢ If the father recovers paternal wealth (seizod
by strangers and) not recovered (by other sharers nor by
his own father) he shall not, unless willing, share the same
with his sons,~—it was acquired by himself.” The con-
structlon is, that he shall not share it with his sons,
because it was, as it were, acquired by himgelf.

8. But as regards the case of recovery by any other
(than the father), the law is propounded by the text of
Sankha which is hereafter cited. (§ 11.) This follows
from the logical interpretation of two provisions, one of
which is general and the other special.

9, 'Thig however refers to immovable property.

10. m\?ut@n gems and the like, though not recovered by
1im, the father alonc has ownership: as Ydjnavalkya,
ntimates : “The father is masgter of all the gems, pearls
xnd corals without excepbion : but neither the father nox
he grandfather is so, of the whole immovable property,”™
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Sinee the grandfather is here mentioned, the text must
relate to his wealth.

11, In like manner, the following text of Sankha
rofers to & cagse of rvecovery by brothers and the like :
{ “When one parcenar alone, by his oxertion, recovers land
which was lost before, {he others take in proportion 1o
their shares, after setling apart a fourth for him.”

12. Here the recoverer should, after appropnating a
fourth share for himsell, take an equal share of tho
remainder with his brethern : otherwise the shares might
become inequitable,

18, When the father effects the distribution, he
should allot to his sonless wife a share equal to that of a
son. Because Vyasa declares : “ But the father’s wives,
who are without male issue, arc declared to be entitled 1o
squal shares with his sons; and all the grandmothers are
Aeclared to be equal to mothers,”

14, This rule applies when Stridhana has not been
bestowed. This 18 affhrmed by Yajnavalkya (f\When
the father (by his own choice) makes all his sons par-
takors of equal shares, his wives, to whom Stridhana has
not beon given by their husband or fatherin-law, must
be made participants of shaves equal to those of sons)y’

15. In order to the consistency of the Lexts of Vydsa
and Yanavalkya, the phrase “father’s wives” in the toxi,
of the former (§ 13) is to bo construed, “when the father
digtributes his property, his wives,”

16. Nor can il be said that the convorse isthe case
here ; becavso the logical rule of intorprelation iy, that
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“when a provigion of law:is clezu n ltself 1t should not
be contr ulled by a,ny other,” - - =

B 1'7 Therefore 111 a case of pm ’blt,]on made by ’ohe sons |

| ithe step- mathels (without mule 19511@) are not entlﬂLd to

any shar o8}

- 18, iWVliuan Stﬂdhana, ‘has beon given, the huabandl
_..th'lllf]. Edlot 10 hlS wﬂe hmlf the share of a 5011 * This
appears to be the law (from the combined effect of the
_follomng texts of YfiJ nwall{ya and B&udhéyana,) for
.YaJn&valkya observes in a case of marriage: - “To a
- woman, whose hushand marries a second time, lot hlm
give her an equal sum, (as a compensation) for the super-
cession, provided no separate property have been bestowed
“on her: but if" any have been agsigned, let him allot half’-'
~ (the share of a son) ; and Baudhziya,n& says: what is
"__a,fﬁlmed of even one among many who have a cammﬂﬂ
_”pmpelby, the same 18 to be eztendcd to every one, since
they are conmdeled similar.” o o

- 19 W'Vhen p&utmmn 19 made by the gy &ndqona of' the
.' PI‘OPGI by of their grandfather, a sha,m ought to be &llﬂtted}f'_ |
to th“?‘ B’mﬂdm@thel, i the saTIG, 111{1;1111@1 as o share i 18
glven to, the. mothel}(when Pﬂ:tfﬂlll&l pmpclty ig dlvldad )

20, Vlahnu says: But in the property lef't by the
gmndfa{ahm , the f‘ébﬂlel and the son have equal ownership,”
Also YéJnaﬁﬁﬂ;ya or cla,ms Llle OWHBlShlp of the father '_: 'j
“and the son is the same in land or in a oonc:dy or in-
cha,ttels which were acquir ed by ’ohe gmndfnthm " Thej
author of the Kalpataru defines ‘a corrody’to be, what
18 gmnted by the king and the like, recelmble per 1Dd1ca]ly-z'f'_
from a mine or sirmlar fund : ¢ chattels’ fwm their ﬂﬁﬂﬂ-f
_cmtmn (mth la,nd) hare means bqjed (:1 slava) bw&uae*:’i{
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another tﬁlfi &fﬁl ms A}thm{gh immoveahles fmd b1p-:adﬂ
have been acquired by a man himself, a gift or sale of
them Ehould not be made by him Wlthout t]:u?.- cansent of

;LII thu gong, ’ e

Accardmg to these taxts*, in mgmd to the 1&11(:1 or &
_. colwdy or slaves acquired by the gr&nd['ather, as the
father ‘hag right. over these by reason of his bemg the
peraon who presents oblations at solemn ﬂbseqmes so if
his right cease by death or other cause, his sons have
‘a right, notmth%andmg their uncle, to EO much as
311011101 lmve been thelr father s ssha,ra | | |

22, I’m the same reason the te}:t of K.:Ltyﬂyana |
quoted in the Ratnakara declares: “Ifan unsepamted son
dies, his son should be made participant of his father’s -
shave ; he, who has not received maintenance fir Gl the
ar amdfathal is-entitled to get hls f"‘t.ﬂlel B ﬁhﬂ,re ﬁ o luﬂ g
’unclﬁ or unt.,les son,” B L

23 Dulmrr Lhe 11fet11ne of bhc f'mthm the ﬂ*m,ndbona -
‘are nob entltlud to any share, mu&numh as they are then
Jxlc&pablc of pr 05011L11]g funmal {}blutwns ta thﬁ g and--
.mther o |

= Slmﬂﬂ*ﬂ}’ on '31'1‘3'! Dlitmctmu of the 11ght Uf the .
_- IJI opuetora gmndsan hlB 14} Gzttg’mndsans bewme partm- |

}5:];3830013 of his (the grandson’) share only. But they get,
3110 Eha,:te duung the. gmndaom 8 11fot1me o :

~ Or the above texts m&y f.tdmlt af the fallowmg
:gézmtm pmt&tmn ‘namely, that ag the' f'fhthel is ab: full
liberty to allot - unequal shavos; When he iy dlsi,nbutmg{:
_:1113 ﬂelﬁ-aequmd Pl operty “the- sane is not th:a case’ here:,
,_"( i Elh wlmu disbmbntmg 1113 p&tmml eﬂmte)
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26, But those texts do not intend equal ownership
of the father and the son. Because two shares of the
father are declared by the following text of Nérada: : Lt
the father making a partition reserve two shares for
himself: when her husband is dead, the mother 1s
entitled to an equal share with her sons,”]

27, Nor can this refer to the .selfacquired property
of the father ; because as to that the unlimited discretion
of the father declored by Vishnu in the toxt, * His will
regulates the division of his self-acquired property,”
ought not to be restricted to two shares ; also becanse it
would be contradictory to the text of Harita which
ordains ; “ He may remain at home kecping the greater

portion to himself, "

28. But the text of Ndrada ( § 26. ) refers to the pro-
perty of the grandfather and the other ancestors.

29.  Also the following text, cited in the Mittkshard,
refers to the property left by the grandfather: “ By
favour of the father apparels and ornamonts are usoed :
but immovable property may not be consumed (oven )
with the father’s indulgence”: because the self-acquirved
immoveable proporty, granted by the {ather, may, of
course, be consumed (by the sons); otherwise an objection
would arise in the shapo of an inforence of a different

radical revolation, ®

* The meanmg is this, Tho text viz,, ‘Bul immovable pmoperty may not
bo consumetl even with the father's indulgence” 1efeis 1o the grand-father's
property, and not to the self-aequired property of thefather, For the father’s
unhmitod authoiity over his self-gequirved property is declared by inmumner-
able texts. Consoguently theie is no reason, why the son might not conswme
the father’s self-acquired propesty evon with his indulgence, If it bo arguod
that this text itsolf intends Lo put a restriction.to the unlimited power of tho
father upon his self-acquived wropmiy in that onge an ohjection would avise,
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30, iﬁx‘ih&apati declarcs that the distribution of an
eslate left by the grandfather or othor ancestor takes
place only when the mother 18 past childboaring & “ On
the demise of bolh parents, participation among brothers
is allowed ; and even while they arc both living, il is
right, if the mother be past childbearing.” Ilere the
torm mother includes also a stepmother ; because of the
parity of reason, namely, the probability of the birth of
other sons.

31, Because it is affirmed that “ if the mother be
past childbearing,” therefore the toxt refers fo the pro-
perty left by the grandiather, but not to the estate of
the father ; for as to/ this, provision 1s made for tho share
of one who is boin after partitiony As Brihaspati
declares ; “The younger brothers of lhasa, who have
made a partition with their father, whother children of
the same mother or of her nrvals, shall take their
father’s share. A son born bofore partition has no
claim on the paternal wealth ; nor one begotton after

in the shape of an inference of an opposite revelation. This abjoction cannot he
comprehonded unless the foflowing doctrine of IXmdu 1evelation be taken into
consuloration, The IHindus believe that thenr law 19 based upon revelntions
which weie not recorded by the seges who weve inspived therewith., But
they handed down these Lo their diseiples who tradationally remembored the
purport, but not the letter of these vevelabions, Tho senso of these 1evelations
wag, Ly tho romembering snges exprasged in their own language whieh wag
recorded, Ilenge Ilindu law bears the demgnation of Homiti which signifios
“what {8 remembered,” Thereforo the subsequent flindu writors closmfy ther
revelpbions wnder two hoeads nemely the divest and the fuforontinl, By the
direet are inoluded the three Vedas consisting of tho Mantra and ths Bial-
manya, and the Upanishads, Under the inferential nra comprised those that ave
deduced fiom Sm1iti or the texis of Hindulaw, and Hiom the ocustoms and
uanges which ave observed from time immemoianl, by the leayned world, but
which are not expcssly prohbibed.

Now, If the argumeht thal a rostriction was mtendod by the above teat to be
placed upon the tmlunited authority of the father over hig solf-acquirod pro-
porty be vorrect, then a 10velalion is to bo inferred 1o the following effoal; that
i person hag not unlimited anthority over his sell~agqguired estate, But fiom
the texts, which lay down thal a peraon has an absolule righl of disposs] as
to hia solf-acquired propervty, a contradictory veveolation nacessavily E}llnwm
This would he abstird.  Therofors the {nterpretation put by the author upon
tho shotoe (oxt is perfecty consistent, TRANSLATOR,



16 DAYATATIWA, [cyarp, 11,

it, on that of his brother. Asin the property, so i the
debts likewiso and in the gifts, pledges, and  purchases,
they have no claim on each othor, except for acts of
mourning and libations of water.” “ Begotten aftor parti-
tion,” signifies, one that is concoived after partition,

32. Yéjnavalkya says: ‘{ When the father makes a
partition , lel, him separate his sons (from himself) at his
pleasure : and either (dismiss) the eldest sen with the bost
share or (if he choose) all may be ecgual sharersy In
this text, the phrase ““at his pleasure,” vefers Lo solf-
acquired property : “with the best share,” means a share
joined to the twentieth part set apart for tho eldest ; the
best and equal shares refer to the grandfather’s estaic ;
for thus 1t would be consistent with the proposition which.

i8 first laid down.

33. Likewise the following text of Gotama refers to the
estate of the grandfather ; because it says ¢ if the mother
be past childbearing ;" “ After the demise of the father,
Iet, the song share his ostate; or when he is alive, ¥ tho
mother be past childbearing and ho desire partition.”

34. Therefore also, because death of the fathoer is
indicated by the phrase ‘after the {athor’, and becauso the
desire of the father alone is expressed by the passago
‘while ho is alive if hie desived partition”: consequentlyit ig
established that the distribution of the grandfathoer’s
estato may take place at the degire of the father and not

at that of the sons,

35. Likowise, the text of Devala which says: ¢ They
have no ownership while the f{ather is alive and [ree
from defect,” and the text of Bandhiyans which declayes:
“ Partition takes place by permission of tho father,” are
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withoul distinetion applicable as well to the father’s
property as Lo the cstate left by the grandfather.

6. ' Should however the eostate of the grandfather
be accidenlally distributed even before the mother is
past childhearing, (o meet that contingency) Vishnu
says: “ Those o whom the father has allotied shares,
should allow a share to one who 13 begolten after
partition,”/ This text does not refer to the property of
the father, because in that case 1t would be inconsistent
with the text of Brihaspati cited hefore. (§ 381.)

37. \Ref’crring to the twelve kinds of sons, Devala
says: “All these sons of one destitule of natural igsue
are held to be entitled to the inheritance : but should a
true legitimate som be afterwards born, they have no
right of primogeniture, Such among them as are of
equal clags (with the father) shall have a third part ag
their allotment : but those of a lower tribe must live
dependant on him, supplied with food and raiment.”
“ Fntitled to the inheritance” means entitled to a full
share. Of these, othor than the natural sons, those that
arc of the samo clagy with the fathor are ontitled to a
one-third sharo whon therve 13 a naturnl son.

38. As to this again, Manu lays down, a particulax
rule : “ The legitimato son and the son of a wife partici-
pate in tho property of the fathor (in tho way spocified
above), and the ten romaining sons are successively
entitled to o shave of the property as well as to the
membership of the family.” By reason of “his boing the
propagator of the family and the giver of the funaral
cake which is due by the proprietor, the son of an

4



18 DAYATATTWA. [CnAP, 1

appointed daughter in the first place, and afier him the
adopted son become entitled to the inheritance and to the
membership of the family., “Successively” (or in other
words) 1n succession, that i3, in the absence of the first of
these, the next in order are entitled to the inheritance

and to the membership of the family.

39, {Yajnavalkya declares the participation of the son
of a female slave of a Sudra: ¢ Even a son, begolten by

a Sudra on a female slave may take a share at the desire
of the father ; but if the father be dead, the brethern
should make him partaker of half a share; one who has
no brothers (begotten by the {ather on a wife) may inherit
the whole property in the absence of the daughter’s son.”
“At the desire” means, at the choice of the father; “a
share” means, & share equal to that of other sons.

40. When however there is a daughter’s son, he gets
an egqual share with the son of a female slave; and this
ig reasonable, because the one is begotten by a woman who
15 not wedded and the othor 1s a legitimate descendant.

41, tManu states the distribution (of property) bo-
tween a true son and the issue of the wife begotten
without due authority :  “ If there be two sons a legibi-
mate one and the son of a wife, who are claimants through
the same (person) each shall take the property which
belonged to his father: and not the Gther.’) “ Claimants
through the same,” means, claimants bogotten by the same
mother, The meaning is, let each veccive the wealth
of him from whose seed he sprung: and let noi the
other who sprung from the seed of ancther porson

take it,
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42. As regards also the woman’s property, lot the
son of each father take that which was beslowed on her
by his father : and notl tho other. Accordingly, Norada
says : “If two sons begotten by two fathers, contend
for tho wealth of the woman, lel cach of them take thal
which was hig father’s : and not the other.”*

CHAPTER IIT.
PARTITION BY BROTHERS.

1. Partition of brothors after the demise of the father
is next explained. On this Devala says: # Let the
sons divide the father’s estatec on the demise of the
father. ” ‘““The father's estate” signifies, the properly in.
herited from the father. Narada says : “Whatevor remains
after the father’s gifts are given, and his debts liqui-
dated, should be divided by the sons, so that the father
might not remain a debtor.”}) ¢The father's gifts’ signify,
what the father promised to give. It appears from tho
passage ¢ that the father might not remain a debtor,’ that
in case of inabilily (to lquidate the fathexr’s dobts al the
time of partition) it ought to be acknowledged bofore the
creditors that tho debts shall be paid off after partition,*

2. Here (it should bo romarked that) Qwhila the
mother is alive, partition by uterine brothers is not com-
patible with moral duty; asisintimated by Sankhaand
Likhita: ¢ Since inhoritance i the basis of the family, the
sons are not independent while their father is “\ulivo, also
while their mother is in a similar predicament.”, For the

. Ndmda’ﬁ‘ toxt indicates that the ITinduy had to o corlain oxtent the
power of making & will-TRANSLATOR,




BRI END

R (R I 'Y
| . . ’
Bo'lop %"f DAYATATTWA, [GHAD 11

b B 5
&ffon Vyasa says : “ For brothers a common abodo

is ordained, so long as both paronts are alive; but
religlous merit of them, if separated aftor their doceasc,
increases,” The meaning is, because a separated brother
performs the ceremonies enjoined by the Vedas with the
wealth appertaining to himself alone, consequently theic
18 an increase of religious merit of that one alone.

o
i

8. If however (the paternal property) be distributod
(while the mother is alive,) then the motheris entitled to
participation. This is declared by Katyayana : “On the
demise of the father, the mother too partakes of an equal
share with the sons.”

4. Participation of an equal shavetoois only when
the mother has not got woman’s property (Stridhana)
but if she hasg, a half share is to be allolted to her. This
follows from the text cited before (Ch 11§ 17).

5. \Brihaspati describes two modes of partition cither
with or without specific deductions (of a twentioth paxrt
for the oldest and so forth): « For co-heirs two modes
of partition arc ordained : one in the order of seniorily of
age, and the other by allotment of oqual shares.” The
phrase ‘in the order of soniority of age’ intends, specific
deductians.:!

6. But the absence of specific deductions among the
Sudra class, will be heroafter mentioned.

7. xAlthﬂugh equal division isin conformity with the
Sdstrag, still the alternative of specific deductions, taking
place out of an excess of revercnce Lowards the soniors
in age ig not contradictory, in the same manner as po-
tition or non-partition is optional (with tho coheirs.)
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8. On this Manu says : “Bul the eldest alone may tako
the paternal estate in its entivety : and the vest may remain
dependent on him as they did on the father” Also
Nérada says: “ Or the eldest brother may, like the father,
support all the others, if they be willing: or even the
youngest brother, if capablo (may do s0); for rank in a
family is proportional to ability.” The middlemost of
course may be here inferred from tho analogy of the
stafl’ and cake.

9, This analogy is asfollows :to gnaw the staff was
difficult for the rat; but if that were accomplished, the
eating of the cake which was attached to il is inferred,
because it is the ocasier, so, in other cases, according to
their circumstances, if one of agsociated things he true the
other may be rightly inferred.

10, Consequently &8 thero ig no dislinction, Narada.
says : ‘“ Ho, who boing engaged in the management of tho
family performs ity businecss, should be honored by the
brothers with (presents such as) food, apparel and
conveyances.”

11, Vyasa praises one who acts in that way : “During
whosge life Brahmanas, fifends and relatives gain their
maintenance, his life is {ruitful : for who does not live for
hig own sake #”

12. In Harivanga, Narada addressing Indra dos-
cribos the evils springing from a contrary conduet: ¢ O,
Destroyor of Bala! mutual digagreement among brothers
and friends causes only the delight of enemies : in this no

donbb (can oxist. )
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13. Here (it is to be remarked that) Ndrada declares
a common abodo by the consent of all (the coheirs),

14, But pavtition is not so. This is indicated by
Katyayana, who, after having commenced, (the subject
of) partition, says: The wealth of those that have
not attained to maturity, as also of those that have gone
to a distant place, should without cxpense be entrustoed to
the relatives, who are friendly disposed to them.” ¢ Those
that have not attained to maturity” means, the minors.

15. If one of the co-heirs by roason of his own
ability, decline to take his share of the proporty inherited
from the father or other ancestor, something should be
given to him, be it only a Prasthe of rvice on his separa-
tion, foi the purpose of obviating denial in {uture, on the
part of his son or other heir. This iy ordained by
Manu, “If any one of the brethern has a compotenco
from his own occupation, and desires not the property, he
may he debarred from his share, by giving him some
trifie In lien of maintenance.”

16. Katyayana says : W The visible objects such
as & house, a field and a quadruped should be distributed:
on suspicion of some hidden property, some test iy ordain-
ed.” “Test” signifies, divine test|(such as ordeals by the
balance and the like,)

17. This text is renderod clear (by the following
text) : {‘Bhrigu declared, that visible objects such as
household furmiture, conveyances, those (quadrupeds),
that are milched, ormmaments and workmen should bo
cistributed : on suspicion of some hidden ireasurve.
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resort must he had to kosha.” )}« Houschold furniture
means the pestle and the like; “workmen” indicates,
slavos; kosha signifies, a particular thing, and its meaning
i to be scarched int a {reatise on things (i ¢ ina voca-
bulary); the rest is well known, *

18, Narada says: “ For those, whose forms of initia-
tion have not been, in tho prescribed order, performed by
the father, these ceremonies must he completéd with
their paternal property. But, if no wealth of the father
exist, the ceremonies must, without fail, be performed by
the brothers already initiated, contributing funds out of
their own portions.”

19. 'To the daughtors however property sufficient to
defray the expenses of marriage should be given, as is
said by Devala. ¢ Wealth sufficiont for marriage should
be allotted to the daughters out of the estale of the father,
And the legitimate daughter of one without male issue is,
like the sons, entitled to inherttance.” Vishnu says; “But
of maiden daughters the ceremony of marriage should be
performed, according to one’s own inheritance.”

20, Thus the texts which ordain the allotment of a
fourth share (to & maiden daughter), are 10 bo construed
lo signify the allotmentof property sufficient, for marriage,

p—
y——
— il sl

* The divine tests ave described in the Mitnkshara, Vyavahara Section, Chap-
tor VIII, The {ollowing text of the Mitakshara m which the term leske occurs,
ennmerddes the divine teats: {ﬁﬂt'ﬁﬁcfﬂ Fage eatee) faaitanis fao | 5

LM r. Macnaughten translales {his Laxt in the following wiy : The balances,
water, flio, poison and sacred libation mie the divine tesls for puigntionj(o the
vemoval of suspicion ina doubtful matter) Xlove the term Leshe i9 rendered
“ gaored Jibotion,” which signifies the water in which the idol worshipped by
{he person whose tiathfulness s fo be tosted, s babhed ; the person is then
ordered Lo dritk a portion of that waler,
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21. The following textof law cited in the Dwailanimaya,
declares that the ceremonies of warriage may be perform-
ed even by relatives other than the father: * Lel the
father himsclf or any other in his abscnce, according to
the (recognized) order, porform the eight rituals, such as
the causing of conception and tho like.”

CHAPTER IV.

EXCLUSION FROM INHERITANCIE,

1. #In the next place, those that arc excluded from
inheritance (are determined.) Apastamba says: ¢« All
co-heirs who are indued with virtue are entitled io the
property. But he who dissipates his wealth by vices,
should be debarred from participation, even though he
be the first born.”¥ The meaning is, even though he ho
the first born son.

2. The same opinion 1s propounded by Brihaspali
who says i—“Though born of a woman of equal class, &
son destitute of virtue is unworthy of the paternal
wealth. 1t is declared to belong to such kingmen
offering fuveral oblations to him, as are of virtuous
conduct,” “ Offering funeral oblations to him” means,
offering funeral oblations to the owner; therefore
is sald “of wvirtuous conduct :” *“destitule of virtue”
means, having defects inconsistent with virtue, In the
Ratnakara the last line of the text of Brihaspali is read
as follows -— Those offoring funeral oblations {to him
shall accord food and raiment to those deslitule of vir-
tue.” In this veading tooit appears as a matter of course
that the funoral oblations are offered to the ownor.
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3. ‘““Asg a man passing over wator bn a bad rafi,
sinkg, so a person with a bad son becomes immmersed in
the deopest darknoss.”

4. Kdtyayana says: “Property is created for (the
performance of) religious cercmonies ; thevefore property
should bo entrusted to porsons who arve worthy of
property, and not to women, to the ignorant and to tho
vicious,”

5, The term “women” in the above text significs
wives of kinsmen, and not the owner’s wife and the
like, with regard to whose succession there are special
provisions,

6. Also, “A son who 1s devoid of science, heroism, and
the like, who is destilute of devotion and charity, and
who is waunting in (roligious) observances is similar to
urine and excrement,”

7.  Sankha says -—“TLe who takes the property of the
deccased  withoul performing the funeral obsequies,
ghould without fail porform the oxpiatory rite, which is
ordained for the classos in atonemont of murder,”

8. YDovala declares: ¢ When tho fathor 1s dead, an
impotent man,.s leper, & madman, an idiot, a blind man,
an outeast, tho offspring of an ouleast and a person
wearing the badge (of religious mendicity) ave not
competent 1o share the heritage. Food aud raiment
should be given to them excepting the outeast, DBut
the sons of such persons, being free {rom similar defects,
shall obtain their father’s share of 'the inhertlancey

D
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“An diol” 13 one incapable of performing religious
duty ; “a blind” signifies one who is born blind, by
reason of the text of Manu which says : “Likewise those
that are blind and deaf from their birth;” “a person
wearhig the badge” 18 one who has assumed hypoeriticsl

mark of auslerity.

9, fNdrada ordaing; “ An enemy to his father, an
ouleast, an impotent person, and one who is addicted
to vice (or has been expelled {rom sociely) fake no
share of the nheritance, even though they be legitimate;
much less if they bhe sons of the wife,”) “An enemy to
hia fathor” 18 one who abuses him by beating and the like
while he ls alive, and who 13 unwilling to perform his
funeral obequies when he 18 dead. The term of which
the translation is “one who is addicted to vice” litevally
significs, one stained with sing, But the author of the
Kalpataru reads it ag Apapdiriia and explaing 1t to mean
one who is excommunicalod by his relatives, on account
of heinous crimes such ag murdering the king and so
forth, The author of the Prakass, having read it as
Upapdtaki expounds it as signifying one who has com-
roitted ming, s

Bapg? LB i e T gl T
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CHAPTER V.
LIFFECTS LIABLE OR NOT LIABLE TO PARTITION,

1. In the next place ave discussed partibility and
mpartibility, On this Vyasa says; “ Whal a man ac-
quires by his own abilily, without relying on the patii-
mony, he shall not give up to the coheirs, nor that which
38 aequired by learning.”

2. XKatyayana describes the wealth acquired by
learning : “ What is gained through learning by the solu-
tion (of & difficulty) after a prize has bean offered must be
considered as acquired through science, and iy not distri-
buted (among coheirs,) What has been obtained from &
pupil or by officiating as 8 priest, or for (answering)
question, or for dotermination of a doublfu] point, or
through display of knowlodge, or by (succoess in) dispula-
tion, or for superior (skill in) roading, the sages have
declared to bo the gains of seience and not subject to dis-
trtbution, The same rule likewise prevails in Lhe arts.
The excess of price (of the common goods) over the
cuvrent one, and that which is gained through skill by
winning {rom anothor a stake at play, ust be considered
as ‘acquired by science’ and not hable to partition.  So
Brihaspati has ordained.”

3. The author of the Dayabhiga makes the following
explanatory comments on this text - If you solve this
well, T will give you so much money,” aftor such an oftor if
one solve the difficulty and obiain the prize, il is not sub-
ject to distribution: “ From a pupl” from. a person
instructed by the acquirer: “by officialing s apriest,”
received as o foe or gratulty from n person ctnploying him
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lo officinte at o sacrifico ; those are [ves not presents, for
they moe similar to wages: »0 a quostion rolative to
science being  rvesolved ; if any one Lhrough salisfuc-
tion, give anything which had not been previously offered:
also what is obtained by clearing the doubis of one by
whomm an offer has boen thus mwade; “To him who
removes niy doubts on tho meanlng of this passage of tho
Sastras, I will give this gold”; or 1t may signify o feo
such as the sixth part or tho like, received for o correct:
decision between two litigant partics, who apply for tho
determination of a dubious and contested point: likewiso
what is recoived a8 a prosont and tho like for displaying
Lis knowledge in the sacred ordinances and so forth @ so in
a contest between Lwo porsons respecting their knowledgo
of sacred ordinances, orin any other controversy whatso-
over concerning their reapective atbainments, what 1s
gained by surpassing the opponent: likewise whore a
single article 1 to be given, and there are many compe-
titors, what iy recoived for veading in o suporior manner
also what is guined by painbors, goldsmiths and othor
artisls through their skill in the arts and so forth: in
ike manncr what is guined by Dbeating another ab
gambling, All this 1 cxempt from being shared with
the vest of the coparceners. Therefore whatover is acquired
by any (skill or) seience belongs to the acquirer, not to tho
vost,  Only to show this Khtyayana hag stated ab large,”

”

4, Nirada says : “ Elo who maintaing tho family of a
brother studying science shall take, bo Lo evor so igno-
rant, & sharo of the wealtlh gained by scienco,”  From tho
singular nminber in the verb “ maintains” 1t appears that if
o porson, by his own expenae or bodily exertion maintain
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the family of his brother while he i1s studying science
(or art,) then he has a right to the property aequired
through science (or art). ¢ Ignorant” means, illiterate,

5 A text of Katyayana cited in the Ialpataru, in
the Mitakshara, and in the Dipakalika, says: “ Weanlth
gained through science, which was acquivet from a stranger
while recelving a foreign maintenance, is {ermed acquisi-
tion through learning.” “ From a stranger” means, fiom
one different {rom the families of the father and mother,

6. On this (point) he again lays down o special rule:
“No part of the wealth which 1s gained by science,
need bo given by one versed in learning to his unlearned
cohoirs, but such property must be yielded by him to
those who are equal or superior in learning.” Thoe term
‘“in learning” which ocewis only once in the text is to be
congtrued with both ; consequently a share % to be
allowed to one equal in learning and to one superior in
learning, notto one infetior in learning, nor to one
without learning, ¢ Versed in learning’ moans, learnod,

7. Amnother special rale i laid down, (by the same
gage i) “ Tho property of brothern who have acquired
loarning from tho family or the father, also thal gained
through heroism arer liable to distribution, So Brihas-
pati has ordained.” ‘Of thig text the following explanation
is givonin the Kalpataru and the Ratnskara : “That pro-
perty which is gained through knowledge and courage by
bretherm who have acquired the learning (or skill) from
the family (that is to say) from his own family (or in
other words) fromithe patornal grandfather, uncle and the
like or from the father, is subject Lo distyibution.”
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8. Kilyanyana ngain ovdaing : ¢ The [ather is entitled
to n moioly ora doublo sharoof a son’s acquisition of
wonlbh,” A son’s  aequisilion of wonlth”  signifios,
wonlbh acquired by noson.  This follows {rom the {ollow-
ing ruls (of grammar) namoly, ¢ A participinl aflix to a
vorh, which tansfornis & verh into an wbsiract noun, some-
timos boars tho sonse of & parbiciple past passive,

0, The {athor’s participation of a double sharo takoes
place when the acquisition 13 nol made with the use of
the patornal property, or whoen il is made with tho use
of o brother’s property, The aequirer however takes a
double shave. Bul whon the brothers’ woalth is used,
thon each of thour also takes a sharo as ig intbmated by a
toxt of Vyasa which will be hevoaftor quoted (§ 18), The
father’s participation of A moioty, however takes place
according to tho Dayabhdgn, when the [ather’s property 14
used or'when the fathdr iv endowed with oxcoellencies.
‘When no othor’s property is used, then the father takes o
doublo shavo, tho acquirer also as such is entitled to two
shares, tho rest got nothing : bul whon a brother's wealth
is usod, he also tnkes a share. Lhis is tho oxplanalion
of the distinchion Dhetween & double share and a

moioty.

10, Kolynyana again doeclares :’{” Thoe commons, tho
carriagoe rond, clothos, and wny thing thal 1 worn on the
bocly should not bo divided ; nor what 18 roquisite {or use
or intended for arts : so Brihaspabl has deoclared.” ¢ Requi-
it for use ” is what is fit for cach porson’s use, as books
and the like which should not be shaved by the losrned &o.
with his ignorant coheirs, The same cxplanation 1s
givon inthe Dayabhdga, ‘ Madanapdrijata’ and others)
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L1, Ydijnavalkya says: * Whatever is given by the
parents (to any child) let that become solely his property.”
The great Doctor Stlapant (offers the following oxplana-
tion ): “ Whatover ornaments and the like ave given to
a son or daughter become exclusively his or hers.”

12, Narada says: “{Both what 1s gained by valor
and the wealth with a wife, as well as what is acquired by
seience these three (sorte of property) are exempt from
partition ; so also any favor conferred by the fa.ther.ﬁ’
“The wealth with a wife” signifies, the wealth received
at tho time of receiving the wife, that is, at the lime of
wmarriage : this meaning is indicated by the [following
text of Bharadwhia; ¢ And what is received with the
wife,” If “excepting” be read instead of *both” (in
the text of Nérada) then the text * excepting these three
which are exempt from partition,” should be construed
with ¢ the rest shall be divided,” which passage occurs
in & preceding text (of Narada.} Therefore (the meaning
would be unchanged viz) these three are exempt from
partition,

13, tWhon an objeot, which is bestowed as a favor, forms
the subjoct of gift to two persons In suceession, it hecomes
tho proporby of the first donee. This follows from the
following lextof Yajnavalkya: “Inall digputes(concerning
property) the posterior act prevails. But in cases of
pledge, gift, or sale the prior act prodominmeﬁ.y Here
the meaning is that what prevails ig valid,

14, In connection with thig, also it 18 to be under-
stood that an act of pledge prevents the use of the pro-
perty by the owner according to his own will ; and Aot that
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il is compleled by the destruclion of the owner's right.
Therelore an net of pledge whether prior or posborior id
controlled by the predominant acls of gift and sale which
are comploted by the extinetion of tho previous ownor's
right.

15. To this offect is the following toxt of law citod in.
the Ratnfikara and othcrs: { If after making o bailment
or plodge, a plodge or sale be made, then the posterior act
prevails,” The construction is that if afior making a
bailment a pledge be made (of the same thing) or if after
making a pledge a sale be made, then the posterior
act 18 valid.) The term sale includes gift, by reason
of the destructionof the previous owner’s right (being
similar in both cases.)

16, Thus alaogif' the pledge be not redcemed by reagon
of death or the like of the scller or donor, it may be
redeemed by the buyer or donce, hecausoe n right equal
to that of the former owner has been goneratod by the
sale _or gift.) Tn such a case il a dispulo arise as to tho
source of the right, then {the buyer or the doneo (who s
admilted ag such) ig required to prove his possession and
not the commencement of hiy title,

17. Sankhg-and Likhita declare:{“No division of

k2 J
a dwellihg-house takes place; nor of water-pots, orna-
ments, and things nol of gencral uso; nor of women,
clothes and channels for draining wator. Prajdpabi has
so ordained.”/ If" one of the coheirs constructs a house
or gafden within the site of the dwolling place, and
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another does the sgame in a differont part, in that case
what 18 conglructed by each becomes his properly. So
in other cages also,

18, {With rogard to the property acquired (hy one of
the co-heirs) through the use of joint-stock, a special rulle
is propounded by Vyasa: ¢ Tho brethorn participate in
that woalth which one of them gains by valor or the like
using any common property such as a weapon or vehicle.
To him two shares should be given : but the rest should
share alike.”) It should be observed that the term bre-
thern in the text includes also the uncle and the like,
The following explanation 18 givenin the Dayabhaga
“1f the joint stock be used by the acquirer, shares should
be assigned to each coparccnar in proportion to the
amount of his allotment, be it little or much, which
has been used.”

19, ( Nor should it be alleged that by the following
texl of Vyasa one coparcenar has no power to give, morl-
gago or sell any property : “ A singlo parcenar may not,
without consenl of the rest, moke o sale or gift of the
wholo immovable esfale, nor of what is common to {he
family.4 Separated kinsmen as well as those who are
unseparated ave equal in respect of immovables ; for one
hag no power over the whole o give, morigage or sell

it,

20. ¢ Becauge the right of property over the joint
estate iy not distinguishable from that ovor any other
thing, and this rvight is nothing clso bul the capacity of

dealing with the proporty according to pleasuro®
o
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1. “The text of Vyasa embodying & prohibition,
however, i intonded to show that a moral offence is com-
mitted, if, by an oxercise of the right, the property bo
transferred 10 a person of bad characlor; ﬂi}me the
velatives would be troubled by such a procceding :* and
not that the sale and the like would bo invalid” "The
above explanations axe given in the Dayabhaga.

92. The adthor of tho Vivadachintamani expounds
the text of Vyasa in the following way : ¢ When the co-
Lieirs are separated (in moss,) but the estale, instead of
being distributed, continues joint, then because their
rights are undistinguishable, one has not power over the
whole property. But whon the shares are separated, then,
of course, the exercise of power by one is valid.”

92, Butinfact the taking of permission after pavii-
tion is ordained for the purpose of obviating any doubt asg
to the boundaries and the like, of whal hasg boen divided
as wellas of what remains joiut, in the same mamnor ag
the permission of the head of {ho village and of the like
15 taken,

*23. Consequently the use of property without the
sauction of the separated co-heixrs, is valid,

24 The same dootrine is propoundedgin the Mitak-
shara) by the following text: { Land passes by six
(formalities ;) by consent of towns-mon, of kinsmen, of
neighbours and of relatives, and by gift of gold and
water,” )” Relatives,” signify, daughter’s son and the
hke (who are sprung from a different family;) since,
kinsmen are separately mentioned,

- - it st ; — - —
* Lhe author of the Dnyabhaga indicates the samne prinoiple on which the
low of pre-dmption 18 hased,
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95, ¢ By gilt of gold and water.” Since the mere
sale of immovables Is forbidden hy the following toxt of
Deovala: ¢ Tn regard to tho immovable cslate, sale 13 not
allowed, 1t may be mortgaged by congent (of parlies n-
torosted ;)" and since donation 1g praised, in the following
text: “'Then he who gives and he who accepls land, holh
of these perform a virtuous act and aro certainly entitled to
go 10 heaven,” therefore if a sale must he made, it should
be conductod for the transfer of immovable property, in
the form of a gift, delivering with it gold and water
(to ratify the donation.) This explanation 18 given by
Vijnaneswara,

56. DBut in reality, the prohibition of the sale of
immovables is in respect of joint estate. Asregards oven
that, if support is impossible without sale, then when 2
salo must be made, it may, at the desire of the buyer, be
conducted in the form of & gift, in ovdor to obviate any
dispute with the co-sharers.

27. Thorefore the figurative prodication of gift by
Herita in the following text @ “ And whatl ig given to »,
benefactor,” rofers to & (sale in the form of) gift to a
benefactor who saves from distress (by paying the
consideration. )

Ag to gifis made to any other benelnctor, Daksha
stafes the religious memt arvising from them: “What is
given to the mother and father, to a friend, to a disciple
to a benefactor, to the poor, the orphan and the lcarned,
beeomes fruitful.”

28, 'Therefore Narada says : “ Should they give or sell
their own share; they may do all that they please, for
they are maslers of thoir own wealth,”



36 DAVATATTWA [OHAT, V.

29.  Yanavalkya says : ¢ Ile who recovers hovedilary
property which had been taken away, shall noit give
“1t up Lo the coparceners : nor what has becn gained by
science.”  FHe who recovers, with tho sanction of the
other copartners, property inherited from the fathor
or grandfather which had boen foreibly taken away by
strangers shall not yield it 1o the othar co-sharers,

30. RSankha lays down a special rule rogarding land:
“ Land (inherited 1 regular succession) which had been
formerly lost, but which a single (heir) recovers solely
by his own labour, the rest may divide according to their
due allobment, having first given him a fourth part.”
In the Ratnakdra it is afirmed that this text is not conso
nant 10 veason because it is not cited in the Smritima-
harnava Kamadhenu, Pdrijita, and others. This ig not
(tenable) because it is quoted in the Dayabhiga, Mitsk-
shard and the like.

31, {In the Mithksharh a special rule is laid down
regarding ancestral property which had been lost but
rocovored : *Though immovables or bipods (slaves) have
been acquived (i, 6. vecovered,) by & man himgelf a gift ox
sale of them should not bo mado unless conveniug all tho
song ; they who arc born and thoy who are yetl unbe-
gotten and they who are actually in the womb, all
require the means of supporl: the dissipation of thein
(heriditary source of) maintenance is censured,”

32, { To this an exception (is mentionod) : ¢ Kvon
o single (copavcenor) may make a gift, barlment or sale
of immovable estate at a time of dangor, for the sake of
the family and gpecially for a veligious purpose.”
 Batlment” signifies, 11101‘tguge.\
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33. (Manu declares that gift, mortgage, or sale for tho
purpose of the family is valid even when made by a
slave: “livon the most dependant may make any
transacltion for the sake of the family:)the magter
(romnining) eithor in his own couniry or a different one
should not refuse hus sanction.” Kulluka Bhatla writes
the following gloss on this toxt: “ While the master is
in that place orin a different one, even o slave may
contract debts and the like for the use of the family:
{he master should sanction the same.”

34. Brihaspati cloarly ovdains: U “The master of
the house is liable to pay for what is taken for the sake
of the family, by an uncle, a brother, a son, a wife
a digsciple and the dependants,”)

85. * Manu says: ¢ Tho coparceners though separated
ghould oul of their own (share) pay for what has boen
takon and oxpended for the purpose of the family,
shonld the taker abscond.” TFrom ¢ their own”
gignifies from their own property.

36, Khtyayana declares: ¢ What is taken for the
use of the family in time of need or diseaso, or by
reagon of distross, is known as done through danger;
as algo for tho marriage of daughters ; and what is done
for the benefit of the departed; all this done by =
relative is due of the mastor,” The family mush at any
rate, be supporbed. In this text, the genitivo in the
phrase  due of the mastor” signifies the agent, there-
fore the meaning is “ should be paid for by the magtor”
This explanation is given in the Ratndkara,
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37. h‘he following ig extracted from the IDwyabhaga i —
Harite says: “ While the father livey, sons have no
independent power in regard o tho receipl, oxpendibure,
and bailment of wealth. Bot if he be doecayed,
remotely absent, or afflicted with disense lot the eldost
son manage the aflairs as ho ploases.” ) [So Sankha and
Likhita explicitly declarey ¢ If the father be incapable
let the eldest manage the affairs of the family, or with
his consenl a younger brother conversant with business.
Partition of the wealth does not {ake place 1’ the father
be not desirous of i, When he is old or his montal
faculties are impaired, or his body is afflicted with a
lasting discase, let the eldest like the father protect the
goods of the rest, for (the support of) the family is
founded on wealth. They are not independent while thoy
have their father living nor while the mother survives.”
These two passages forbidding partition wheon the father
is incapable of business or when he labowrs under a
lasting divorder, divect that the eldest son should
superintend the houschold, or a younger son who i
convorgant with business.

38. Congent however may be inferred from the
absence of prevention. This follows from a {ext of
Kdtydyana cited in the Prayaschittavivoka : ¢ When tho
master does not prevent the gift of his own property by
a co-sharer or even o strangor, then the gift s in effect,
made by himself. This in ordained by Bhriga,”

39. To this effect is the following aphorism of the
logicians namely, & statomont not traversed is equiva-
lent to an adnission,

40.  Thus, such a gift becomes valid by reason of the
absence of dissent.
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CHAPTER VI
ASCERTAINMENT OF A CONTESTED PARTITION,

1. The determination of a doubt regarding the fact
of partition having been made 8 next explained :
Sankha ordaing : © Should a doubt arise on the subject of
partition of the wealth of kindred, the family may givo
evidence, if the mabtter be not known to the relations
gprung from the same race.” ¢ A_doubt on the subject of
partition of the woalth of kindred” intends, a doubt on the
subject of partition of what isliable to be distributed among
the kindred, 1 c. & doubt regarding tho fact of a partition
having been made, and a doubt regarding the liabi-
lity of a particular property to distribution. ¢ Tho
family” 1. e. the cognates, and only in their default, a
sbrangor may give evidence,

2. QBrihasp&ti desoribes & deed of partition: “The
brethem ygho are separated, however, of their own aceord,
exccute an instrament of distrmbulion (at the time of
soparation) : this (nstrumont) 19 called tho dood of

partition.” Y

3, A text of Brihaspati cited in the Vyavahara-
matrika doclaros : “Should a village, a fiold and & garden
qo written in (conveyed by) a single insirument, all

those become enjoyed by the pogsession of w single
portion.” Instrumoent signifies a writing and the like,

4, But in the absonco of enjoyment of even a singlo
portion, there 13 o loss of the whole of what forms the
subject of snle and the like. This is declared by the
gamo (sago) : “ Title to imwmovable pioperty which 19
frocoived ab partition or by purchase, or which is an.
costiral or granted by the king becomes completod
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by enjoyment, but is lost through negloct (of enjoymaent.)
ITe who enjoys unmolosted (tho property) as soon as 1
is roceived, has his title completed, but loses it, 1f he
neglects,” What is receivod al partition, by purchase
and the like, passes to the coparcener, the vendee, and tho
liko, whon followed by possession, but logs arises if enjoy-
ment be neglected,

5. {Ndrade says :  Gift and acceptance of gift, catile,
grain, house, field and attendants must be considered
as distinet among separatod brethern ; as also diet, reli-
gious duties, Income and expenditure. Separatod and not
unseparted brethorn may receiprocally bear testimony,
become swieties, bestow gifts, and accept presents, Those
by whom such mabters are publicly transacted with
their co-heirs may be known to be separate even without
a deed of partitiou.b’i'

6. Tor the same reason Yijnavalkya says: ¢ DBre-
thern, also husband and wife, likewise fathd and son
cannot, when nobt separatod, bear testimony, bocome
surety or contract dobt,” i, o, reciprocally.

7. Qllthﬂugh there is no parlition betweon hugband
and wife, and the absenco of partition igindicated by
Apastamba : ““ Also in fruits of pure and impure acts’
(squal shares) ; algo in discussing wife's right, her right
iy declared to extend during his hfetime fo every pro-
perty belonging to her husband ; also in the Sraddhaviveka
it is declared, “ that property lics between husband and
wife,” 1, e, belongs to two masters, namely, husband and
wife ; still husband and wife are enumeratod 1n the
above text of Yéjnavalkya because it 1s ordained in tho
following text of the same sage, that when the father
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distributes shares among his sons, he should allet one
to a sonless wife 1 “ Should the father make his sons
participators of equal shares, lie should allot hke shaies
to hig wiveﬁ.”)

8, 1" The wife and the son and the slave, these three are
ineapable of holding proporty.” TFrom the declarabion of
incapability of holding wealth asin the text, it is argued
thal the expression of the absence of partition (hetweon
husband and wife,) by Apastamba, is to indicate the wife's
right to every Vedic ceremoney, she being an indispen-
sable associate.') \

9. {This argument is not tonable. Because in tho
latter half of the same text which runs as followes:
“ What they acquire becomes his property, whose they
are,” is ordained the absence of independence of the
wife and the rest, regarding oven thoir self acquired
propery without the permission of the husband and the
like ; also because there is a separate enumeration
(of religiofty acts) in the latbor part of the text of Apas
tambalyviz, ¢ Likewlse also in the fruits of pure and
impure acts.”

10, Therefore as the prohibition, namely, * thero 18 no
partition betweon husband and wife” implies the exist-
ence of previous partition, consequently the commor right.
of both over the satne property is indicated.

11, Otherwisc in the absence of the common right
of boih, partition itself would be unreasonable; Conse-
quently there would not have boen the prohibitory
proposition.

12. This is also tho meaning of the unity (of husband
and wife) declared by Laghuharita: * Because she at-
tains Lo uniby (with hor husband) through eclarified buiter,
sacred toxt, burnt offering and religious obgervances.”

¥
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CILAPTER VIL

THE SITARLI OF ONE WIIO WAS ABSENT Al #1118 TIME
O PARTIIION.

{.  Allotment of & share o a relalive returning aftor
a long residence abroad is mnow discussed, On this
Brihaspati declares : “If a man leaving what iy
common to the family, reside in another country, his
share must no doubt be given to hig male descendants
when they return, Be the doscondant third or fifth
or seventh in degree, he shall receive: his hercditary
allotment on proof of his birth and 11&1110.\) To the
lineal descendants, when they appear, of thal man whom
the neighbours and old inhabitants know by tradition
to be the proprictor, the land must be surrendered by
his kinsmen. The cenjoymont by strangers for three
generations no doubt creates a title. 'Lhe same is not
true of descondants of the same family until the discon-
tinuance of Sapindaship. But a house, a fiegd a shop
and the like belonging to a friend, a relative or a kin-
dred, enjoyed by one who 18 nol the owner, are not
lost through that enjoymenl. A thing enjoyed cven
for a long time by ono related through marringe, by onc
versed in the Vedas, by the king or hiy ministor does not
however become his property.”

“Common to the family” signifies property which
is common to the family, “strangers” moeans those that
are different from those that are desecended from the

family,

‘“ One related through marriage” is the son-in-law.

These explanations are found in the Vivadachintamani,
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2. \HNm-udaL says: “That cannot be taken away
which has been enjoyed though without title, by the
three (ancestors) previous to the father, and which
has descended 1n succession through three generations.)

In this text “ previoug to the father” signifies
ancestors begmning with the father, by reason of the
toxt which says : * The fourth shall take.”

8, Vyasa distinguishes enjoyment : ¢ When the father,
grandfather and greatgrandfather are alive, the enjoy-
ment by them during thewr joint Iives is recognized as
that of one gencration.”

Simultaneous enjoyment though extending to a
period of sixty yearsis not tantamount to an enjoyment
of three generations ; since as in vhat casc only the great-
grandfather i3 independent, the enjoyment is considered
to be his, Then if it be asked what denommation does
that enjoyment bear ¢ This 13 answered by the passago
““ig considered that of one generation.”

4. Vyasa doscribes what s to be considered as an
enjoyment, of three generations: *“ Whon the great-
grandfather enjoys and after him Ihis son, and after
thom the father, then a person’s cenjoyment iz snid to
extend to three generations,”

5. As to the period to which the enjoyment of each
should extend, Vyasa declares: {“ When the owner
enjoys without obstruction for a period of twenty years,
that enjoymentis said to extend 1o one generation; twice
that poriod is called as coxtending to two generations,
thrico that period, extonding to three gonerations.* Iln
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such a cage the origin of title it 13 not necessary Lo
enquire.”

F

TYere ¢ withoul obstruction” implies in the presence
of the opposite party.

The enjoyment for sixty yoars is in unison with
what is expressed in this lext ; therefore neglect for a
longer period determinos the right.

6. Brihaspati too says: ¢ He who purchases land
shall, when his righi is contested, prove in a court of
justice both his fitle and possession: but his son shall
prove only possession, his grandson or any other rewmoto
descendant necd prove nothing.”

7. Yajnavalkya ordning : “ He by whom an acquisi-
tion of property is made, must when sued, recover the
same (by evidonce of title;) but neither his son nor grand-
son (nced do the same;) for i their case the enjoyment
1s the most essential (evidenco.)

8.  Katyayana  doseribes the cnjoyment which is
(legally) valid {for the purpose of dispensing with the
evidence of tfatle :) Q‘Enjﬂymenb 18 hold to consist of
fivo elements namely, the source of right, long period,
the absence of interruption, the absence of adverse claim
aud the presence of the opposite party.”
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CHAPTER VIII.

1. The distribution of thal, which was concealed
at the time ol parition, but 1s alterwards discovered,

shall be now taught. On tlis Katyayana says: “ If
the father be deccased let the sons meeting together
divide, with their brethern, whatevor was coucenled by
any of the co-heirs, Iiffects which are witheld by them
from each other, and property which has been ill
distributed, being subsequontly discovered shall be dis-
tributed in equal sharos, (So) Bhrigu (has 01*{1:.-Lined)i

Because the phrase ¢ subsoquently discovered” i
ingerted in the text, therefore without the discovery
by means of human proof, of anything concealed, neither
a redistribution may be made nor recourse may be had
to divine proof Otherwise, there cannot be a perfect
distribution in any ecase, if divine proof be not resorted
to ; since, through the influcnce of the witch Suspicion,
some offocts may be deemed to lie somewhere concealed,
The phrase “ill distributed” shows redistribution of
what has been imperfectly distributed.

2. { The following text of Manu, Narada, Brihaspati
and Katyayana, refers to a case of perfect distribution :
“Only once may a distribution of shares take place,
only once may a maiden be given (in marriage) only
once may the same article bo givon (by an owner); these

1

three may occur but once
[

3. Likewise tho following text of Brihaspati cited in
the Ratnakara, namely : “ Whatever has been enjoyed by
a co-heir as his shave shall not be interfered with. Should
ho, who has signified his assent to & digtribution, litigate
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again, the king shall adjudge his own share to hum,
and shall punish him, if he porsists in Hiigation,” refors
to an optional inequality in the shares, bul not 1o an
imperfect distribution caused by orror and the like.
This ig indicated by the insertion, in the text, of thoe torm

“ aggent.”

4, From the phrase “ subsoquently discovered ™ (§1)
it appoars that the distribution takes place of that alone
{(which is subsequently discovered): but what has been
once divided need not be distributed again.

5 The phrase “ in equal shares ” is inserted (§ 1.)
with a view to obviale any such argumoent as that
hy reagon of his concealinent, no share or a small share
should be allotted to him who witheld.

6. ‘ Bhrigu” (§1.) i o ‘has ordained’ fto which
the accusative is the meaning of the whole sentonce,

7. ‘Biswarupa, Halayudha and othors offer the
following explanation (of the text of Katyayana)
namely :~-[nasmuch as the distribution of what is
subsequently discovered, follows from tho very faci of
there having been no distribution of it, the text (§1.)
was Intended (by the sage) {o show that {he offence of
thett is not committed in such a cose)

8. What they intend is that the import of the wverb
“ to steal " 15 inapplicable Lo & case of concenlmont by
a co-heir.  Becnuse it is clear {rom the terin “ anolher”
in the text of Katyayana which says: “ Stealing is
defined to be the taking of another’s proporty,” that
the ownership of another must be exelusive of tla
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ownership of the taker. Asg for instance, if the Mudga

be unavailable, then the Masha would be the substitute

for it : consequently the use of the Masha is prohibited

by the text : “ The Masha 1s not fit for sacrifice, ” Hero,
the prohibition refors to the thing composed of the consti-

tuent parts of the Masha alone, but not to that formed

of the constituent’ parts of both the Masha and the

Mudga. Similarly, in this case too, theft is committed

by the taking of effects belenging to another exclusively,

but not by the enjoyment of joint property which

18 common to himself and the others. Also because, of
what 1s common and whatis exclusive, what is exclusive

15 the sooner understood.

9. Consequently {heft is committed by stealing
property, distinetly knowing it to belong to another,
and not by using another’s property mistaking 1t for his
own. This is the opinion of Jinendra and the authors
of the Dayabhaga and the Prayaschattavevika,

10. 'Their assortion, that the appropriation of another’s
property by mistaking it for his own 1s not thefl appeary
unsatisfactory, for it iy at varance with the following
story of Nriga in the Bhagabat :—A cow belonging to a
cortain eminent priest, strayed into my herd of kine, and
being confounded with themn was given by me, ignorant’
of the circumstance, to o man of the sacerdotal order,
The owner seeing her led away, claimed her for his own ;
and the other replied, sho was mine by gift, Nriga gave
her to me, The priests contending addresged me, setting
forth their claims: You are the giver, said the one ; the
lawless baker, said the other, Hearing this, I was con-

+
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founded.  For that gin T was bransformed into a lizard
since which time I have seen mysell, O Lord!in (his
degraded form.

11, But ifmaeny rings belonging to divers persons he
mixed togebher, it 18 no thoft if one soll anothor’s ring by
mistake for his own, in consequence of their sinilaxity .
for they were 1’11::1.{"'(3!{21 togethor under the convietion, thal,
in the case of many articles which have no diserimina-
tive mark, as cowries and the like, belonging 1o
different persons, being intermixed, no offonce 18 commit-
ted if they ave reciprocally nsed by a sort of barter: eclse
a person would not do so under the apprehension of
offence, But if through dishonesty anything iz so
placed [or profit, thon theft is commilted.

19.  The following passage of the Matsyapurana relates
to o case like this: % The man who, through ignorance
makes o sale of another man’s chattels is faunltlegs § hut
wilfully doing so he merits punishment as a thief,’] This
text intends that punishment shall not be inflictod wpon
one who does so through ignorance,

13, EThelefore theft is the disposal of property
which 15 the subjoct of the exelusive right of another
person without such person’s consent and with the
intention, “this is mine, and shall be disposed of accord-
ing to my plensure.ﬁ

14. Sometimes it 18 mental, consisting of the intention
only. TIn other instances 1t is corporeal as an actual
gift or sale or the like.
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£5, Bubt such a theft is not possible in the case of
the property of the undivided brothers and the like: for
then it cannot be distinelly ascertained  this iy mine and
that iz another’s,”

16, To t{he: same effect is the following text of
Katyayana : ¢ Effects which have been stolen by a co-heir,
he shall not be compelled by violence to restore. A
coparcenar is nob liable for the use of any article which
belongs to all the undivided kinsmen,” Xere * stolen”
is nsed metaphorically. He should bhe persuaded to
restore by gentle means but not by violence-—Should
an unseparated Kinsman congsume a greater portion, he
shall nol be roquired to reftind the excess.

17, Thus also there 1y no offence in taking a treasure
which 1g found ; for it iy a thing of which the owner
is lost. So Manu declares: “ When the king finds =
treasure ho shall bestow half of 1t to Brahmanas, DBub a
lenvned Brahmana (finding treasure) shall appropriate the
whole of it, because he iz tho lord of all,  If troasuve iss
discoverd by any other, the King takes a sixth ofil.
But o discovorer who gives no information to the king,
and ig detected, shall be bound 1o diggorge it 1o the
king and shall moroover be liable to punighment.

18, Buch 1s nol the caso with associated traders :
for no iextindicates i, On the conlrary, it 18 divected
by the following toxt of Yajnavalkya, that a frandulent
partner shall be dismigsed withoul profit: * Shall furn
out & docoitfu]l (pariner) profitless, ” Traders have not,
as in the case of inhevited offects, o vight vested
in soveral persons wilth wvespeet to the spmo chattel.
But, by roason of intermixture their yight of property

in the goods is only uncertain.
a
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CHADPTER 1X.
HERIDIANA OR WOMAN'S PROPERLY,

L. Stndhana or woman’s properby is now deseribed
On this Katyayana says ;¢ The wonlth which 4 earnad
by mechanieal nrts; or  which 18 recoived  through
affcction from » sirvanger, 1 subjoet to her husband’s
dominion ; the rest 19 pronouncod Lo be the woman's
proporty.”™ What is roceived from a strangor, that i
from o porson not gprang frow the family of her [athor
mother or hushand, and what 15 carned by mechaniea,

arls are subject to the husband’s control.  Tlonco though
the goods bo hers, they do not constitnie woman’s pro
perty, boeause she has not independont powoer ovor them,
Bus a woman’s right is complete in other deseriptions,
of property, cxeepting these two; for she hags the sole
powor of gift or other alienation.

2. Manu and Vishnu deelaro: ¥*Tho ey shounld
not divide an ornsmont worn duwving hor husband’s
lifelime @ they are degraded il they pavieke of iy
Medhatithi explaing this toxt in the following way
An ornament or the like though not given by the hus.
band, but put on with his sanction, becomes (he proporly
of the wife by thal nct alone,

3, Kalynyana says: ¥'That which is recuived by a
marvied woman or o maiden, in the houso of her hushand
or father from her husband or from her paronts, is tormod
the gift of affectionate kindred) Tho indopendence of
womon who have recoived such gifts is recognised in rogard
to that propoerty : for it was givon by tho kindrod (or their
maintenance and to soothe them. The powor of woinon
over the gifts of thoir affoclionate kindred is doclarod
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by all the sages, both in vespeet of donalion and sale
according to their pleasure,” Whal is obtained from
kind relalives of her father, motheor orhusband 1s ealled
the gift of affectionate kindred. “To soothe them”
that 1g, oul of kindness towards them.

4. Narada says: “*“What has been given by the
affectionate husband to his wife, she may, even while
he 18 dead, consumo or give it away aceording bto heyr
pleasure, excepting immovable property.y Hrom the
adjective “givon by the husband,” it appears thal
immovable property other than that given by the

husband may of course be given away.

5. Olherwise 1, wounld be conlradictory to what
Katyayana says viz. ¢ According to her pleasure,
even in immovables,”

6, {Katyayana cited in the Kalpataru and Railnakerw
docloyes: “She who 13 maliclous, or shameless, o
disgipator of woalth or adulterous is not onlitled to
woman’s property.|

7. Yajnavalkya says: “A  hushand 1 nol, if
unwilling, bound to make good the proporty taken by hu
at o timo of famine, or for the porformance of a veli-
gious ceromony, or during illress or while under
restraint,”  “ Roestrainl” is, whon the credilor and the
like (foreibly) obstructs the proparation of food,

8, Bub (if laken) in any other cirecumstance, the
following rulo propounded by Kabyayana 18 to be
followed : ¢ Neither the husband, nor tho son, nor the
father nor the brother ave cnlitlod to the appropriation
or disposal of woman's property.”
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CHAPTER X
SUCORSSION "0 WOMAN'S PROPIRTY,

l.  TInthe noxt placo suceession to woman’s properly
is explainod, On this Dovala says: “A woman's
property is common to hor song and maiden daughtiors,
when she is doad ; bul if shie loave no issuce, hor hushand
shall take it, her mothor her brothor or her father.”

2. ' Here oqual right of sony and maiden daughters is
indicated by the conjunclive compound (sons and maiden

daughtors).
3, In defaull of the one, tho property goos to the

other,

4, On failuvo of hoth of lhem, the succossion do-
volves, wilh cqual righl, on tho maried danghier who
lias & son and on fior who is likely to bave ono, for they are
capible of conferring spiritual benefits on thoir mothoer
bhrough the instramoentality of their song whe can prosent
fimoral oblations to tho manes of lhelr mnatornal grand-
father which ave sharod by the decoasod.  Thiv 1y deelared
by Salatapa: “Tho mothor partakes of  whatovor
iy, alter tho coremony of Sapindiknrana, prosentod to

the manes of the ancostors,”

5 So algo Narada says: “On failure of {ho son
ithe daughicr inhorits: for she oqually continues the
linoage,™ r

6, Consoquontly, ,on defanit of daughters of this dos-
cripllon, succossion devolves on tho son’s son.

7. »On his delaull the properly goos lo the daughtor’s

son, since the daughlor's son iy, in the following toxt of
Manu, declared (o be similar Lo o son’s son : “ Also tho
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son of & daughter delivers him in the next world like
the son of a son ;” and since it is logically consistent : for
the married daughter is debarred from inhoritance by
the som, therefove the son of {he debarred danghler,
should bo excluded by the son of the person who bars
her claim,

8, ' On his dofault thoe son’s grandson (succeeds),
because he presents ohlations which she (the deccased
proprietor) partakes of.

9. On failure of these, the barren and the widow
daughlers succeed to their mother’s property ; since they
too are her children, |

10, ' On their default the property devolves on the
husband.

11, 4 This howevor does not refor to the property
which was given by the paronts); for ta that the brother
succeeds (in proferonce to the husband.}) To this offect
i the following toxt of the senior Katyayana: ¢ Lmmo-
vablo property which has boen given by the parenls to
thelr daughter, desconds always {o her brother, if she
die without leaving issuc,”

Ay

12, + But to the property received by the mother a
the time of hor marriage, the maiden and the married
daughters succeed notwithstanding the sors, by reason
of the toxt of Vasishtha which says: ¢ Let the females
share the nuplial prosents of their mothen, ’[*‘

13. “A woman’s separate properby goos to her
daughters, maiden and thoso nol aclually matried,’
Trom thiy text of (lolama, it Iollows thal the nuplial
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presonts deseend first Lo the maiden, thal 19, unalliancod
daughlers ; in their dofault to those daughiors, that are
affianced but not actually married : on fatlare of these
thoy appertain to the marvied daughlors implicd by the
tarm “ and” ; because il is fivst gonorvally laid down,“ A
woman’s proporty goos Lo hor daughters,” bul the con-
cluding portion namely “maidon and thoso not aclually

| ]

married,” is intended o shew the order of succossion,

§

14. (Manu cloarly says: “Property given to the
mother on hor marriage (yautuka) 1s excluasively tho
share of her unmarried daughtor.” } Hore the word
“ yauluka” is derived from the verb # yu” signifying * lo
unilo :” and the union of hushand and wife arisos from
marriage, since this is indicated by the following sacred
text (recited al the timo of mareingo) @ What iy thy
hoart, let that bocome mino, and what 13 my hoari lob
that become thine,” Tho reading ¢ Yautaka” is oqually
corvech, The latbor 1g adoptod by Vachaspatinisrn and
Rayamukula.

15, "The time of marviage moans bime, provious
and postorior to the actual timo of marriago,  This I8
deseribod 1in the trealise on marriage to begin from
the Sraddha for prospority, and to ond with the
ceremony of prostrating before the husband.

16, *As for the passago of Manu; ¢ The woalth of a
woman which has boen in any manney given to hor by
her {ather, lot the Brahmani daughter take : or lot it
belong to hor oflspring ; ” since the loxt spocilies ¢ given
by her father ”, the meaning must be that proporty which
was given to her by hor fauther, even al any othor {ime
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than that of the nuptials shall belong exclusively 1o her
danghter: and the term Drahmani signifies any
daughtery Or the ioxt may signily that the Brahmani
damsel Deing daughter of a contemporary wife, shall
take the property of the Kshatriya and other wives
dying childless, which had boen givon to them by their
fathers. The precept, however, which directs that the
property of a childless woman shall go to her surviving
husband, does not liere take cffect,

17. EOn defanll of these the son succeeds: since
Manu says: “On failure of daughters, the inheritance
goes to sons. ¥

18, Similarly also other texts declaring tho succession
of daughters previous to that of sons refer to this des-
eription of woman’s property.

19 On failure of sons and tho others a woman’s
nuptial presonts go to the husband if tho marringe cere-
mony was of any of the five forms beginning with the
Brahma : but il it was of any of the threo forms begin-
ing with the Asura, the proporty apportains to the mothor
and on her default 1o the fathar.;

20 As Is declavred by Manu: &*’ 14 iy admitted that
the proporty of a woman marvied by the coremonics
called Brahma, Daiva, Arsha, Gandharva and Praja-
patyn, shall go to hor husband, if' sho die without issue.
But hor wealth givon to lier on marriage m the form
called Asura orin either of the other two (Rakshasa
and Paisacha) is ordained on hor death without issue
to hocome the yproperty of her mothor and father,



6 DAYATATLWA, loar. X,

21, Dawlbayana declaves the ovder of succession
to tho property of o maiden : ¥ Tho woalth of & maiden,
lel the uterine brothers themsolves take: on fnilure
of thom it shall belong to Lhe mother: or il she be

dead, to the father, if

i

99. Since order is oxpressed in thiy text, therefore in
the previous text (§ 20 .) “the mother and father ™ suc-
ceed in the order in which they arc read, but not joiutly
agrecably to the conjunctive compound,

23, DBrihaspati says —The mothor’s sister, tho wife
of the matornal uncle, tho wife of the paternal uncle, tho
father's sistor, tho mother-in-law and the wife of an eldor
brother are pronounced to be similar to the mothor, If
they have no issue of their body, norson (of a rival
wife ) nor danghter’s son, nor son of these porsons, the
sistor’s son and the rost shall take their property.

24, DBoth sons and doughtors are included by the
term “issue of the body :” by “son " is moeant {ho son
of a vival wife ; for a pagsage of law declares : I
among all the wives of the same husband, one brings
forth a male child, Manu has declared them oll, by
means of that son, to be mothors of malo issue,” Nor is
the torm ““ son ” moant to bo i apposition with ¢ the issuo
of the body; ” for it would bo suporfluous, and tho
sister’s son or any othor romote heir would have the
vight of succession, although a son of a contomporary
wife bo living: “son of these poisons ” comprise the
son's son and the rival wifd's son’s son, bub not, the son
of & daughtoer’s son ; since ho doocs not presont oblations

to the manes of hor husband, which she partakes of,



CITAP, X | DAVATATTWA, Y

L

- 25, Idore agrecably to whal has been said befove,
the rival wile’'s son and grandson succced after the
daughter’s son and the others. Bul it should not be
assorted thab they take on falure of the husband, father
and tho resl mentioned before ; beeausce the husband and
the rest have no capacity to present oblations which are
enjoyed by tho decocased proprietor.

96. | Therefore, on failure of these down {o the grand-
son of thoe rival wife,jwho are indicated by the term “ nor”
in the phrase “mnor son of these porsons;” also on
failure of tho relatives beginning with the husband and
ending in the father, who are mentioned in the following
toxt of Devala : ‘f A woman’s property, when sheis dead
becomes the common inheritance of the sons and the
daughters : in defaunlt of children, let the husband, mother,
brother or father, t{ake,” the succession to woman’s
property dovolves on the sister’s son, the husband’s sister’s
son, the hushand’s brothoer’s son, tho brother’s son, the son-
indaw and the husband’s youngoer brother, in proference
to tho fatherin-law, the hushand’s elder brothor and the
like.+ Since thoro is no other way of reconciling the toxts,

27.  On this subject, the following tex{ of Manu, in
the chapter on Inherilance, deelares: “ To threo ancestors
must libation of water be given at their obgequies ; for
three, is funoral oblation of food ordained ; {the fourth is
tho giver of oblations; but tho filth has no concern in
them.” Yajnavalkys declares : “ Among theso the giver
of oblations is tho heir;” and in tho text of Brihaspati
(§ 28) the sonship of tho sistor’s son and the rest, is indi-
caled by the passago, “ are pronounced similar to the

mothar,”
i
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a8, The only reagon for selling oul in the chapler oun
Inheritance, the capacity of presenting oblations, 1 1o
show that tho preforence s regards succession, depends
on the eapacity of conlorring a gronter amount of spiritual
benefitl, on the deceased propriclor.

29, Salalapa ordaing :—A sistor’s son should presont
oblations to the manes of his maternal unele : and & ma-
{ernal uncle, should perform the funoral obsequics of hig
sister’s son ; also oblationy should be presented to tho
manes of the fathor-in-law, of the spiritual preceplor, of
a friend and the maotornal grand-fathor, likewise of the
wives of those porgons : thiyis a sebiled rule amongst those
who ave conversant with the Vedas,

80, Agrconbly to thiy text (and for the preceding
veagon } it must be admitted that the order of succession
among those six (mislor’s son &e) is regulated by the
different degroos of bonelit derived {rom thoir oblations ;
since the ordoer indicated by tho sengo is of greator woight
than the order of reading, Otherwise succossion would
doevolvoe, last of all, on the younger brothoer of the husboand
contrary to the opinion and practico of venerablo persons.

31. Thorefore first of all,the husband’s youngor
brother succceds to the property of his eldor brothor’s
wifo because he is a Sapinda, also because ho prosents
oblations to her and her husband, as we}l as to thoso
to whom bor husband was bound to present.’

32. On his defaull, the sons of the husband’s younger
and elder brothers succeed ; becanse they are Sapindag,
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and because they present oblations to her and her husband
ag well a3 to lwo generalions of ancestors to whom her
husband was bound to offer oblations,

33, *On thoeir defaull the succession devolves on the
sigter’s son ¥ because though he is not a Sapinda, still he
presents oblations to her and (o her father and two ances-
tors, to whom her son would have presented funeral

rapast,

34, ' In his absence the husbands sister’s 3011} stic-
ceeds ; because he presents oblations to the three ances-
tors of her husband, which her husband would have
offered, and because he presents oblations to her and her
husband,  He is postponed o thesister’s son; inasmuch
as they respectively occupy the places of the husband
and the son, and tho husband is inferior to the son, it is
reasonnble that their superiorily and inferiority should
be similaxly determined,

35. {On his default & woman’s property goes to her
brother’s son,: becausc he presonts oblations to her, to
her husband and to hor three paternal ancestors to whom
her son would have presented oblations,

36, { On his defaunlt the son-in-law succceds; becauso
he presents oblatlions to her and to her husband’y °

87, Mhe succossion devolves in the above order : the
passago “ sisler’s son &e. ” onumoerates the heirs but not,
the order of sucecossion.

38, On failure of those six, tho [ather-din-law or the
like succoeds, according to his proximity of Sapinda-

ship.



60 DAVATATIWA. [CHIAL X1,

30, IL musl nol bo supposod that the toxt “mothor’s
sistor &c. 7 (§23) is applicablo when there 19 a {ailure
of tho Sapindas: for in this conumeralion of succossors,
tho husband’s youngor brother, his son and bhe son of
tho hushand’s eldost brothor are included, but the hus-
hand’s fathor and eldest brother who are morve proximatbo
are omitled,

CHADPTER XI.

SUCCESSION TO TIIE ESTATE OF ONW WIIO LEAVES
NO MALE ISSUEL.

1. In the next place are dotermined tho hetrs Lo the
ostato of one, who loaves no male issue.

2, Yajnavalkya says :~-The wife and the daughiors,
also both paronts, brothers likowiso, and their sons, gon-
tilos, cognates, and pupil, and o fellow-sbudont @ on lailure
of the firsl among these, the next in order is hoir Lo the
estate of one who doparied for hoavaen, leaving no malo
igsno, This rulo exlonds to all classes,

3. likewise Vishnu says :—The wealth of him, who
leavos no male issue, goey to hig wifo ; on [ailure of her,
it devolves on tho daughters ; il thore be nono, ik belongs
bo the father ; if he bo dead, it appertains to the mothoer;
on failuroe of hor, il goes 1o the brothers; aflor them it
desconds to the brothoer’s son ; if none oxist, ib passes 1o the
kinsmen ; in thair default, it devolves on relabions ; and
for wanl of all those howrg, the properby oschoals Lo the
king, cxcopling the wealth of & Diahmana,
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4. In tho above text the terms ‘ male 1gsne” indicates
sons, grandsons and greal-grandsons ; because they equally
pragent oblations at funeral obsequies.

5, Accordingly, in a toxt Baudhayana, after mention-
ing sons, grandsons and great-grandsons, says, “male
issue of the body being lcft,- the property must go
to them.”

6. That text runs as follows :—The paternal great-
grandfather and grandfather, the father, the man him.
solf, his brothers of the whole blood, his son by a woman
of the same tribe, hisz grandson and his great-grandson :
all these partaking of undividod oblations are pronounced
Sapindas. Those who share divided oblations are called
Sakulyas, Male issue of the body being lefi, the property
musl go to them, On failure of Sapindas or near kindred,
Sakulyas or remote kinsmen are hoirs,

7. Tho meaning of tho passage is this :—Since a per-
son (whon deeccased) parlakes of the funcral oblations pre-
sonled to the three ancestors beginning with the fathor, as
participating in the offerings at obsequies ; and since tho
three doscondants presenl oblations to the deceased ; and
sinco he, who, while living, prosonts an oblation to an
ancestor, partakes, while decoased, of oblations presenied
to the same person, as parlicipating in the offering at
obsequics : thorefore tho middlemost (of tho seven) who
while living offered [ood to the mancs of ancestors, and
when dead, partook of offerings made to them, becomes
the objoel to which the oblations of his doscendants were
addressed in their lifoiimo, and shares with them, when
thoy are decoased, tho food which must be oflered by the
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daughtor’s son and thoe like, Ilenco, those ancestors, Lo
whom he progented oblalions, ad those decondants who
prosont oblations Lo him, pariakoe of an undivided offoring
in tho form of (pinde) food al obsequivs,  Porsons, who
do partake of such offovings are Sapindas, Dul one
distant in tho filth degreo noither gives an oblation to
the fifth in ascont norshaves tho oflorings prosonted to
his manes, So, the fifth in doscont neithor gives an
oblation {o the middle porgon who is distant {rom him in
the fifth degree, nor partakes of offorings made lo him.
Therelore three ancestors from the grandfather’s grand-
father upwaords, and three doscondants from the grand-
son's grandson downwards, are donominadod Sulkulyns,
as partaking of divided oblations, innsmuch as thoy do
nob participate in the same oflerings,

8. It has boen boflore obsorved, thal this relationship of
Sapinde {(extending no further than tho fourth dogroe) os
well ag that of Sakulyas, is propounded relatively lo
inhorilance, But rolatively Lo mourning, marriago and tho
like, those too, that pariake of tho romnants ol oblations,
are donominatod Sapindas, This hag boon oxplamod
mn the Suddhitabtwa,

0, Kalyayana cited in the Ratnakara, clesrly stalos
the ordor of succession of the son and the liko: “1f an
undivided son dies, his son should be made o sharor of
tho inheritance, He, who has not received livelihood
[rom his grandfather, shall take his paternal share from
his uncle or his gon, But only the sune share of pro-
porty helongs to all itho brothorn (descendod from the
son.) Likewise algo his (grandson’s) son sholl tako.
Buceession devolvos not on a more romole descendant,”
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10, The meaning of the passage is —Tf any one of
the brothern coases to live, thoen his share should be
allolled to his son, If the decoased leaves more sons
than one, then his share should be equally distributed
to them., Likowise his {(grandson’s) son shall take. His
(greal-grandson’s) son's share coases.

11, This however relates Lo a case in which the
sharcrs dwell together, As Devala declares: “ The
rule is, that the redistribution of inheritance among -
unseparated or separated kingmen who dwell together
takes place down to the fourth descendants.,” The re-
distribution, taking place among separvated brethern who
dwell {ogother or are re-umited extends asin the case of
unseparated onos to the brother or his son or grandson
but cxcludes the great-grandson who is the fourth in
descent.

12, The allolment of shares to those who are even
seventh in desconl as has been said before, (however,)
volates to thogo that rotum from a distant place, (Ch, VIL)
Congequoently no coniradiction is incurred,

18, Thorolore on failure of descendants down to the
arcat-grancson the widow succeeds to the estate (lolt
by her husband.)

14, Asis declared by Katyayana: “The wile may,
altor the doath of her husband, use lhe estate of her
husband according to her pleasure : but shall, while he
iy alive, preserve 1L or cntrust it lo his family. The
sonless (widow) kecping unsullied the bed of hor hus-
band and porsovering in religious observances, shall with.
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moderation, enjoy (the proporty of her hushand,)  After
hor, his kinsmen shall take” ¢ According Lo hor plew.
sure,” intonds, for the purpeses of religion,

15, TLikewiso Vyasa ovdaing: “ O swoeolfacod! a
woman, who is always assiduous in tho porformunce of
religious  obsorvancos, conveys (lo o rogion of vvoerlast-
ing blisg) both hersolf and her husband abiding in

another world,”

16. A text of law cited in the Madanaparijate iy ag
follows : ¢ Whatover is most dosirable in the world, and
whatever wasg most liked by the husband sghould be
bestowed on o meritorions wan, by o woman degivous of
gralilying her (decoasod ) husband, ”

17, ¢« Keoeping unsulliod the bed of hor husband ” in-
tends, ono who knows no olther man than iho lhusband,
Accordingly, in thal part of the Tlarivansa which troats of
religious observancaos, ib is said ¢ ¢ O awspicious Arun.
dhali | of unchaste womon, all good acls consisting of gilt,
fagling and morils, likowise all voligious ohsorvancoy avo
fruilless.”

(8, Algo Brihan-Manu soys ¢ ¢ Lot tho sonloss wifo,
keoping unsulliod the bed of hor husband and porsovoring
in 10ligious obsorvances offor hig oblations and take (his)
ontiro share.” The term ¢his’ which occurg in the phrasoe
“hig oblations” 1s Lo bo construed also with ‘share’: and
sinco tho term ‘his’ donotos tho husband, . thorelore the
wife takes {he entire share 1, o, tho wholo osbate apper
tnining to the husband, and not so much ay iy sufliciont
for subyistence,
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19, By the lerm ‘wile’ (patni) is intended, the
wilo of the samoe class with the husband ; since it is ex-
messed (in several texts) that “the scnior wife (takes
the woalth,)”

20, Tho soniority is doscribed by Manu :— When
regonernte men take wivos bolh of their own class and:
others, the seniority, honor and appartment of those
wives must bo seitled according to the order of their
classes,”

21. Ndrada ordains mere maintenance of wives other
than those of the same clags i —“Of the brothers if any
ono doparls withoul issue, or enters into a religious order,
lel thoe rest divide his wealth excepting the wives’ sepa-
rate properly, Lot them allow o maintenance {o hig
wives (stri) for life, provided these preserve unsullied
the bed of their loxd, But if they behave otherwise, the
brothorn may vesume that allowance” ¢ Deparls’
means, dios,

99. Thug, ag thore 18 a distinelion betweon a wife,
taken from the same clags and one who 18 nol so, iexts
liko tho following should be interpreted with reference
to this distinotion :— Noxt let brothers of the whole
blood oralso oqual dawghters divide the loritage of
him who leaves no male igsuc; or let the oxisting father
or brothers bolonging to the samo tribe, or the mother,
ar thoe wifo inherit in their order ; but on failure of those,
tho nearest of tho kifsmen succceds.” ¢ Equal’ means,
appertaining to tho same class : ¢ Txisting’ significs, sur-
viving,
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23, In (aclt, howover, the order moenlioned in this
toxtis nol Lo bo necopled in all cases ; since thal would
be incongistont with tho text eited below, which basos
thoe ordor of succossion on the degroo ol spivitual bone-
fits, conforred upon the decensod propriotor,  ITonce it iy
that tho torms ¢ or’ and ‘or alse’ aro vopealad in tho toxd,
on purpose to show that no importance s o bo atlached

to tho order.

24. On failure of the wifo (Putnd) the daughters
( succoed, ) Iloro by the plural number (§ 2) avo included
the maiden and the marriod danghiors also the daughlor'’s
son.

25, Now the order of sueecossion among the maiden
and the married danghtors 14 indicatad by the {ollowing
loxt of Pardyara ; “Lot the maidon davahbor of ono who
dies withoul loaving male issue, take the inhortbance ; on
failure of hor the marrvied onw,”

26, Tn dolaull of these, the dauglhilers’ son (inhorits),
Becanso in o loxt of Manu vumuly, “ Dolwoen o son’s
son and o daughter's son there v no dillorenes in law
sinco bhoir father and mothor hoth sprang from the hody
of thoe samoe man,” the daughler’s son iy deelared to bo
oquivalont to the son’s son, conseguuently ag the son’s son
succeeds on fatluve of the sons, wo Lho dauvghior’s gon in-
herits in dofault of the daughtors,

97, Accordingly, Vishnu cited by Govindardjo, says :
“ Tn afomily dostitubo of the sons and the grandsons, the
danghter’s sons inhorib Che estate ; for the son’s son aund
the danghior’s son are alike . the performance of
obsoquios of tho ancostors,”
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28, If thore be no daugliter’s son, the parents
(succced), Of these, first, the father, and then the mother
guccceds agroenbly Lo the text of Vishnu ciled before,

(§3)

29, In {heir absonce, the brothers (succeod) Here
loo, the plural number iy used § 2) for the purpose of
showing that the succossion is different according as the
brothers are ulerine, conganguine and re-united,

30, Ilonce, of an uberine hrother and onc horn of the
stop-mother though {they are sprung {from the same
father, the ulerine brother alone suceceds, bul not the
step-brothor ; because the formor prosents oblations to
six ancestors which tho deceased was hound to offer :
but the latler offors oblations to the three patornal an.

coslors only.

31, According to the opinion of some, howevor, oven
n glep-brother who is ve-united cqually succeeds to a bro-
‘thor’s properly, with an uterine brother.  Dul if an
uLcri{m brother be re-uniled he alono takes, and nol &
stop-brother though re-united,

32, On this subject Ydnavalkyn says:-——1. A re-
united brolhor shall keep the share of his re-uniled
co-helr who i deceaged ; or shall delivor 11 1o his issuo.
But o ulorine brother shall 1lws velain or doliver the
allotinent of his uterine Drother. 2. A. hall brother,
howaever, being again associaled may iake the heritage ;
not, o half Lrother (who is nob re-united): or (n uterine
brother) though nol associatod may oblain the properly,
and not tho son of a different mother, whe i re-upited,
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33, Drihagpali doseribes o ve-unitod  (kingman) ;- -
“ 1o who boing separaled dwolls again through affoction,
with, tho [athor, brother or unele v called re~united,’

b

34, Thorofore, re-union iy ithe dwelling Logothor
through friondship, allgr sopuration, of the fallwr and
the son, or of the brothers, or of the uncle and the bro-
Lher’y son, ag the case may be,  Ono {orming re-union is

callod reunitod,

35,  When a pevson, who iy thuy ve-united, dics, his
re-uniled co-hoir should allol his share (o his issne: on
failuro of his issue, shall take 1t himgclf, (§ 82.)

36, 'The pagsnge, “Bala ulerino brothor shall thus
retain or deliver the allotment of his uterine brother,”
(§ 32) is Lo bo oxplained in the same way.,

37. On this, & speoial rule is propounded by Yama:
“ Undivided immoveable property goes to all (bhe bro-
thers,)  DBul novor should separalod  immoveabloe estate
be taken by hnlltbrothers,”  ©All) thal is, all the wholo
and hialf brothevs, Tlie inforence which is dedueed [rom
tho sonye of this toxt s, that oxclusive of Imwmoveablo
properly, everything whether divided or undivided,
appertaing Lo the wtorine brother alone,

88, Manu cloarly says: “Of these (re-united bro
thers) if tho oldost or tho youngest or any other be,
doprived (of his share) provious to tho allolmoent of
shares, or dies, hig sharo 1 nol cancelled.” “ Provious (o
the alletment, of shares,” means, Provious Lo partition ;
be deprived of his share’ 1 o, by enlering into a voligions
order, and the like,
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39, As lo who are eulitled to that share, the samo
lawgiver says @ “Tho assombled ulerine brothers shall
logether equally divide tho samoe (share) ; also brothors
who ure re-united and sisters born of {the same #mother,”

40,  Drihaspati says :(—“ When soparated brothors
dwell together through affoction, then among these thore
is no seniority wheon re-distribution takes place ; should
any co-heir enter into any reoligious order or die, his share
1y not cancelled, but isto be alloted to his uforine brother:
il theore bo any sister she is onlitled to a share of it.
This 1 tho law (regulating the suceession to the property)
of one without issuc and having neither wifo nor
fathor (surviving him.) DBub if any one of the re-united
brethern acquires property by means of scienco, horoism
and the hikoe ; two shares should be ollotod 1o him and

{ho rost shall tako equal shares,

41. TTero, it is 10 be understood, that the nbsenco of
tho spoeific deduction for the oldest among the re-united
brothers, refors to the three higher tribes, bul as regards
tho Sudrag thoe absence is absoluto.

492, This Is doclared also by Manu -—-*All tho sons of
{110 twicoborn who sprung from mothors of the samo class,
ahall, nftor solting apart the specific deduclion for the
oldost, divide equally,  But a woman of the samo clags
only and not of a different class may bocome the wife of
a Sudra. Those that are born of her beeome equal sharers,
although thore may be hundred sons.”

43, TKauallukabhalla comments on the {lerm ¢ equal

sharors’ in the following way :—become only equal parii-
cipators i o shall not allow tho doeductions for seniority

to any one,
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44, 'Thig is also congonant with rveadan ; sinee ag in
tho toxt, “To the oldest is Lo be allobtod the  tweunlictl
part, and the best of all chatiols, hall” of that to the middle-
mosh, bug o fourth to the youngest,” Manu has gonerally
declared tho law of deductions, thoreloro the second
hall of the laticr of tho two couplets (§ 42) i3 doclared
in ordoer to remove doubly o Lo whother the lerm “bwico
born’ indicatos all the tribes, (or stands for what 16 literal-

ly significs, )

45. Nor can it be avgued that tho specific deductiony
hold good ovon in the case of Sudray inasmuch as the
reagon, namely, saving from the wnfernal region of tho
name of Pul, 14 the samo in all eases ; beeanse that iy not
the reason, sinee specific doductiony of the hall and the

fourth (of what is allotted to the cldest) ave declaved o
be givon respeclivoly Lo tho middle one and the youngest,
though 1t connol be Irold that thoy save from the same,

46, Nor can it bo srguod thal as there 18 o distinelion
hetweon the specifie deductions and the shares, all {hat
19 prohibiled hy (ho declaration of cqual participation,
1g nob tho apeeific doduciion, but the uneiual distribution,
among the Sudras, which hay been mentioned  boeforoe, ag
tnking place among thoso born of mothors of dilleront,
tribog ; bocause that objoct would be accomplished by the
firgt half’ of the lasl couplet which says: “Lul & woman

of the samo clasy only &e.” (§ 42.) .

47. Kqual participation is ordained by Manu for tho
purpose of prohibiling speoific deduclions oven amongost
tho twice born ; or ho says, aftor the toxls, ‘All the
sons of the twice born &e’ (§ 2) ¢ ¢ Bul {twofold  disbri-
bution among co-hoirs is pronounced : one is in the order
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of soniority, and tho other an oqual participation.” Bri-
hagpoadi reads s shown” in liow of “is pronouncod. ”

48, Ilere, (§41) (il is lo bo understood that) the
vight of iho sistors exlonds to so much properly as i
sufliciont for hor marriago, boeauso it 1 so declared by
tho sages  ns wull ag the commonlators,

49, Dy roason of the unilateral (Ekasesha) compound
the texm fathor in the passage “ having neither wife nor
fathor surviving Ium,” (§ 41) indicates both the father
and the mother, DBoecause Vishnu (§3) and other
sngos doclaro the succossion of the brother, only on
fatlure of the mothor,

50, Now Jimul avahana says -—The toxt “a 1eunited
(brother) shall koep the sharo of Dhis rounited coheir”
(§ 32) s inlonded o provide a special rule governed by
the ciretmsiance of re-union altur scparation and appli-
callo 1o the ease whore a numbor of claimants in an cqual
dogreo of allinity ocenrs,  tlonee, il there be competition
holwoen clainunts of equal degree whethor brothers of
Lthe whole hlood, or hrothers of the half blood, or songof
quel hrothers, or uncles or the like,the re-united parcenar
shall loke tho heritage: for tho text docy nob speeily
the particular relalion; and all (those rvelalions) were
promised in tlie proceding text (3 2); and a question
arisos in rogard to all of thom, Theorefore the text must
be considored as not rolabing exclusively to brothers.

51, Bul when there are a hall brother re-united, and
o uborino brothor nol re-united, and when there are a
whole hrother and o hall brother hoth re-united ; then two
quostions, avige, which of the two is o succeed in each case.
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52. As to tho fisst it iy said “A hall Drother
howavor &e.” (§ 32 ) which signifies ; lot o half hrothor,
if ro-united, tako, bul not a half brother meroly as sucly :
bub o ulorine brothor though nol re-unitod may lako;
{or the texm ‘utorine Lrothor’ which oceurs in tho precod-
ine toxb s also 1o ho construed with this latlor propo-
sition, Thoreloro whon there ave an unnssociatod uterine
brother and o re-united hall brothey, thoy both succeod ;
because tho cquality, of the relation of ro-union, and of
the status of & wholo brothor is oxprodsed by tho first part

of the toxt.(§ 32.)

53. Asg lo tho sceond, 1t 18 ordained “and nol tho
son of a difforont mother, who is vo-united” (§ 32,)
The meaning is that when there is a wholo brother re-
unitod, the son of a difforent mothor though re-united
shall not take, that 25, the ro-whitod wholo brothor alono
ghall succced ; sieo though thoy are cqually re-united,
s61ll the whole brothoer as such is proforred,

54, Tho author of Pho Dayabhaga, howover conslirues
tho socond couplet of Yajnavalkys (§492) in  the
following way : Tho moaning of the first half (of that
couplet) ig, a half brother boing ro-united shall tako the
succossion, although a whole brother not re-united existy ;
but a half brothor who is not re-united shall nob inhwori,
The lattor hall of tho toxt is in anywoer to the quoslion,
Does not thewhole brother inhorit in that ease? Though vot.
re-united, the wholo brothor (tho term is understood) shall
tako tho horitage, and not the gon of a  difforvent mother
who 14 again associatod oxclusively ; bub it shall bo
takon and shared by botl,
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55, The samo construction is put upen the passage in
tho Mitakshara,

56.  DButthe groat Dostor Sulapani in his Y ajnavalkya-
dipakalika reads tho passage thus : © But a half brother,
being again associaled, shall not talke the heritage of a
hall' brothor;” and oflers the following explanatory
comments ;~—A. uterine brother though not re-united,
sholl alone take thoe heritage, but not a brother born of &
rival mother, though re-united. Some oxplain the torm
‘associnted’ (occurring in the last part of Yajnavallkya's
text § 82) to mean ono associated through the uterus
thal is, a whole brother. If the reading be, *one bdrn
of a dillerent mothor shall not take Lhe heritage,” then
the moaning would be, thal ono being a hall brother
shall nob take thesuccession, This text shows the succes-
sion of a wholo bpother who is nol ro-united, Con-
soquently thero is no lautology.

67, The authors of the Ratnakara and others say
that the veading which ig found in the Kalpataru is
“ ghall nol lako the horitage of a hall brother,” but this
seems to he an orror committed by the copyist. Since the
reading in the original texl of Yajnavalkyn and in such
trealises as the Mitakshara, tho Parjjata and the
Halayudha, is “.A hall brother shull nol take the
hovitage;” and tho commontnries on thab text arein
accordanco with this reading,

58, I[ thore he no brothers, the brother’s son suc-
coeds. Bul Brst of all, the son of a whole brother takes

{hoe succession, because the proporty being devolved on
3
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Lim, conduces to groater (spirilual) henofil; masmuch
as tho mother of the (doceased) proprictor pariakes of
the oblalions which the whole brother’s son prosenls to
his grond-father.  As is doclarod by Brihaspati: ¢ ’The
mother tastos with lhor husband the oblalion congsisting
of food which iz rovorentially offered (lo his manes),
and the grandmother with hor} husband, as also the
greal-grondmothor with her husband.”

59. In dofaull of the son of o uborine brother, the
gon of ahalf brother succceds.

60, O failure of him, tho ¢ gentiles’ suceeed. (§ 2.)

61. Tor Manu declares: “To three must libations of
water bo mado, Lo three must oblations of food be pre-
sonted ; the fourth in doscent is tho giver of these offer-
ings; but tho fifth has no concern in them, The
inheritance is his who is unremole of kinsmon of him.”
Tho gloss of Kullukabhatlia on the lalior part is to the
following offect :  Tho inheritanco is his who is un.
remoto 1, e, nearcst, ‘of tho kinsmon’i o, [rom among
the kinsimen ¢ ol him'i o, of the deceaged propriator.

62. Also beeause Brihaspati says: ¢« When theic
aro many genlilos, cistant kingmon as well as cognalos,
bie who among those is tho nearest, suececds 1o the ogbale
of ono who leaves no children,”

63. 'Therolore a succossor to the inhoritance is to be
dotormined with reforonce Lo two considerations, namoly.
his rolation as rogards the offoring of oblations, and his
proximity of birth,
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64, Accordingly, as on failure of the deceased pro-
prietor’s linoage including tho daughter’s son, others
succeed, similarly in  defaullt of the Dbrother’s son, the
father’s linoage onding with his daughter’s son tales
the heritage.

65. In their defaull tho grand-father, succceds.

66, On failure, of him, the grand-mother inherits,
Since Manu ordains: ¢ The mother receives the inheri
tance of her son destitute of issue ; and when the mother
too 18 dead, the father’s mother takes the property.”
Thervefore as the mother succeeds on failure of the father,
similarly the paternal grandmother ig the heir in default
of the paternal grandfather.

67. Whon she is no more, the descendants of the
patornal grandfather inclusive of hig daughter’s son, suc
ceads (in tho same order), as has been shewn with regard
to the fathor’s 1ssue,

68. On the same principle, the paternal great-grand-
father, 1ho palornal greal-grandmother, and the descens
dants of tho paternal great-grandiather inclusive of hig
danghter’s son (succoed in the preseribod order.)

69. On failure of all thoso who presents oblationg,
partaken of, by tho decensed (proprietor,) the ‘cognates,
guch a8 the mabtornal grandfathor, the maternal uncle
and the like,~(ave entitled to the mnheritance.)

70, Among these too, if the maternal grandfather
survive, he alone succeeds in the same way ag the father
and. the like,
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A TRER 1 Le. be dead, Lhen Lhu nmteuml 1111Llu and the

 like become hoirs, since they prosent oblations to the
~maternal grandfather and the. like, which Lhe decenaed

:.:1':_(1)1 opuetol) Wos - bomnd t0 0&'@1.

o 72, On théir dc['aulb the ‘S»nlmlyaﬁ or Lho Iummcn r.:ri
~ divided oblattom become heirs.  They consist of the
three gener utmns of  descendants, beginning with the
grogt grandsons son, and alyo of the _descendants of tha
: patmna,l grea,t gmndfathm s father and the: hke«. R

73, It is in pur suance of' {;he samo prmclple (8 63) Lhat
-the anthor of the: Dayabhaga says »—since tho patornal
uncle like the son of the whole brot] her, Oﬂ’ers oblations,
which the owner was bound- to present, o two ancostors,
~should not the sucoession dwcﬂve eqmﬂy on: the pater-
| .na.l uncle and tlm 11ephew of the: 111 {::prletor Thca a.nﬂwerj{
s the p&teﬂn&l uncle is indesd the giver of oblations - to
‘the. paternal. grandfather and groat-grandfather of the
proprietor ; but the. nephew is the giver of.. oblatmnq to
“two ancestors nmludmg the owner’s fathor who is prinei-
pally considored. o is thcawf@re a 1111*@1'&1&1)1& clmmanb )
'f.md mhm 1%5 befo:.e the pmtalml unc]a. S

B 7 Lﬂtawme when thcra i o pshtar::ml urmle:, &11::1 gu
son of it dace"lﬂed p&tel nal u‘ncle, of the decenasod; in such
0 onse althouqh there i no. dmtlncmon as o the pr e@an-ﬁ
‘ting of oblations; which the deconsed was bound to offor,
to the patornal gmndfzmthar “and. gwut—gmndf‘ Ebﬂlﬁl‘ | sull{f'
‘the lmtm:nfﬂ uncle 11111&11Ls hy 1*@51»3011 c)f ]113 proxlmlty ﬂf

_b11 th -~
. 75 Becauae the &Ilatment of "EII&I‘GE Hecgy{{m o et
_. pmxmlty of blri,h 15 mt 1‘01 bh mn tlle folluwmg text
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: ‘Anmng tlua 80Ng or different {u,tllers, the allotnent of
gliares iy mc{}rdlng to the fathers.”

(6. Accor lmgly 129 said in the Mitakshara that the
-pmternn,l *rzmc]f&ther the p&ternal uncle and his son, take
1,116 ﬁuccasamn 111 t]m:ir 01‘(161‘ |

77 Also in’ Vwa,d&cluntamam itis stated 1egm ding
ﬂucceas:ton tn the pmperty of one. who 1e:wea no male.
issue, that on def'&ult of the brothel his son’ (suoceedb) :
on failuve ‘of him the' nearvest kinsman (mhe:t its.)

78, 1he term ‘cognhtes’ ml the text.of  Brihaspati (§62).
'fallows that the cognates of the: owner, his father and his.
mother. are, in - the presmbed order, entitled to in-.
hBl‘lt&HGG. They are s The father’s ‘sister'’s son, “the
triothei’s sister's don, *and the- ‘maternal uncle’s son-are
'conﬁldﬁ}r@d o’ be the cogua,tes of: the -:anel, The fa,ther
-'-_f&tller g slster 5 Son; the- fa,thar 8 mother ] mster o8 san smd_f.f
ﬂl@ f&ther 3 matorpal: uncle g sen, -are: 1:1101?11 as, the
_eogmt@a of | the father | And the mothers cngna,tes .;1*3"_&-
her mother g mstar 8 :-:;011, Ther fathe’s  sister's son and

her m&temml uncle 5 son,”

L9 Ap&atamba says: “Kither the disciples ox the .
dwghber shall use: the property fﬂl‘ rehgmua acts in Ius_i;-_:
welf'a,re,. i I‘or f rehgmus acks: m 1113 welfare, sxgmﬁes, :"
'ﬁ}r' rehgmus swts such as the manthly oblations and the
like which ave enjayad by hun, that 15 to say, for 1113

apmtual beneﬁt

80 Thua also When there is a posmblhty of the dea-j;_-.
'-tmctlou Gf hls property, &1though there may be 11@115 tcu >
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his property in digbant places, . stul any one may apply
the property of the- decmsed o the purpose ol hig funeral
,ﬂbsequwa ag Wﬁll as o blw purposa 0[' 1'113 1*011;3‘10119 mu*lt

81, ?»ecmwo in the fullomnw tmb ol’ Nm'n.clz:n, 1{, IH‘; _i
f;smd tlmt oven o 131'1efat may Tecoms o ﬂubﬂtlblltﬂ (o{' Lhc:"__:
:Imn')” -« Even he W]lo out 'of affection, acts, of his own
accord, asa,prlest 2 Thig iy explained at longth in the:
;Qiuddhlt&ttW&

| + Thig is admitted by the author'of the D&yabllfm‘aq
fwhen he SRYS 3 ‘ “The - a,pproprmtlon of the wealth of Lhef
'daceased to 1115 spm bunl bo.nefit 111 tha modta wluch Imﬁ

.....

Thus in The Pl‘lllclplﬂﬂ o[‘ Lmv compc}aed by Lllfa'};:-__'-'_
Tortumte Ra,ghunm*.tdmm Bha,ttaﬂhm jye the  son. of: {,lmﬁffff
great Dactor the for{,unate II&TII‘L&I‘& Bha,ttaelm Jya;;, Tlua
Principles of Heritage is finished,
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