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" PROFESSOR MAX MULLER'S OPINION.

““1 have no hemtation in saying that the Brahmo
Mazriage such as I know it would be a valid maxriage
according to the spirit of ancieut law of India, non
have I any doubt that modern Legislation can reguad
marriage only i the light of a (ivil contract, leaving

the religious coremonies, if.any, to be settled by the
contracting pai ties.

Younrs arinrviLy

Max Murner,
Oxrorn,

December 10, 1871,
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MR STEPIIEN'S OPINION ON
NATIVE MARRIAGE BILI.
(Jyom the Tndian Daily News,

15 January, 1872.)

In what T am aboul to say, T must not be taken to

Papress anything exeept my own personal opinion as
a lawyer. T must remark for the boneit of poiscns

who may read myApoech’ and suppose that my pos

tton gtves it some degree of himding  authority, thiat
this is nol the case.  The Logal Membher of Council

iv not o Judge. No (ourt is hownd to attach any
weipht whatevar 1o Ins views, or even to listen
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to a reference to them. My opinion carrios jush zo
much weight ag my attach to the arguments ased
and the authorities cited by me, and no more, With
this caution I proceed to give my opinion upon those
parts of Mr Cowie’s opinion which 1 have just read.
What 1 have to say is relevant to the matterin hand,
because it oxplains to the scope of Seelion of the
Rill, and also because it divectly affects the quostion
of the vahidity of Brahmo marriages, both Adi and
Progressive, independently of the Bill, as well as the
validity of the marriages of other classes of persons
who may not see their way to accepting its provisions.
Grenerally, then, I am unable to agree with Mr.
Cawie's opinion., I regrel that 1t should havo been
given so shortly, and without reference to authov-
ities.  The first question 1s as follows: —
Question.—Whether, in the absence of a special
enactment the general spirit of English law is favowr
able to marriages countracted betweon individuals of
a new religious communiby under purely moral and
religious necessities, and upon principles and after a
ritual not sanctioned by any existing legally re-
cognized communities, or will it hold such marriages
to be illegal at once ?
Mr. Cowie says that he hardly knows how to an-
gwer thig queaﬁigm I should answer it as follows:s-
The law by which questionsas to mariiage between
Natives must be regulated is either Ilindu law,
Mublammadan law, or the law of justice, equity
and good conscience, in cases not expressly provided

8
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for. Now, the.case of' a “marringe condracted be
tween individuals of a new rveligions communiiy
under purely moral and religious necessities, and
upon principles and after a vitual *nol gonctioned by
sny existing legally recogunised communitios ™ o
surely a case 1ol exprossly provided for. Tho gff
of persons to change their religious belief wi
wedpting any peunlty theieby is deatly
by Act XXI of 1850, The effect of this i
upon thewr power o contract marriage is uot oxpr
ly provided for by that or by any other Act,
fore, it mygb be seltled by justice, equity and.good
conscience, q
The best mepsure of justice, equity and good gon-
science with which I am acquainted, and the one :
which is always resorted to by Indian Courts, is to
be found in those parts of the decisions of Hnglish
Courts, and they are very numerous, which deal, not
with teachnicalities peeunliar to Tnglish law and
Hnglish customs, but with bioad general principles
founded on human nature itseif, and recogniged with |
various degrees of distinctness by all or nearly all
civilized nations, The English bencl: has beeon ablo
to boast of Judges who might be regarded alinost nx
personifications of justice, equity and good conscicies,
and it so happens that the most distinguished of all
of them— I wyeun the great Lord Stowell  applied the
whole force of his mund in the greatesl of his judg-
ments to the consideration of a question very bke
that which was put to My Cowie by the Drabma-
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Samaj. Some of the further appheations of hig
solution of that question weie discussed with an un-
paralleled degree of care by the hish Court of Quom’s
Bench, and the House of Loids, who ruynired the
opinions of the fiftoon Judges on the subjoct'in the
case of Reg v. Millis. The veport of that case {orms,
a sort of Manual of the English Law on the sub-
ject of marriage in general, In the case of 44" Lean v.
Cristall, decided about fwenty years ago by the
Supreme Court of Bombay, the application of that
decision to India is discussed al great length, and il
appears to me that these authorities form as good an
exposition of the principles of Juslice, equity and
good conscience, applicable to the present matter, ag
any one could desire. I will proceed to state what
I understand than to deaide I will then poinb out
what 1n my judgment is the proper way of applying
the principles so laid down to this country.

These memorable decisions disclose the oeaistence
of a state of the law of which 1have reason to believe
the public m general and oven many lawyms ale
ignorant. They establish in the clewrest manner the
following painciplos : —

“ 1. The marriage law of Europe in goneral was
derived from the game sowrces, and was substantially
the same in ever§ part of Ihurope, subjoct Lo certain
variations in particular countrios,

“2. By that law mamniage could le contiacled by
a contract per verbe de prsentt without any relige-
ous ceremony whatever, and, in parlicular, withouk
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the presence or mtervenbion of any pnestror miniater
of 1ehigion

“3 By a local pecalianty of the law of Fngland
the presence of a mnmister in episcopal orders was by
the common law Of Doelwd necassary to the vali ity
of mairinee |

“ 4 Theie 18 authontyin favor r of the proposttion
that this local poevhanty of Tnclish law was not
infroduced mto British India o1 other foreign pos
sessions of [Ler Majesty.

With your Liorship’s permission T will enlarge a
little, and it shall be a9 little as | can upon oach of
these propositions,

The proposition that the genoral marriage law of
urope 15 substantinlly the samo, though there local
exceptions, hag obviously v riost tmpaint beuing
on the question put by sne Brahmos to My, Cowic —
‘What 1¢ the general spirit of BEnglish law upon ths
subject ' Huaropean Judges in thiz country called
upon to dispose of ecases according o Justice, cquitby,
and good conscience ean hardly d> Deltor than take
the genmal tule which extonds over all Turope as
their gmde, and not local excoptions which must be
presumed to be founded upon special local reasons
uven if those local exceptio 131'a1fai1, as In the pre
sent case, m tow-thirds of th United Kinodom, The
proposition itsolf neecs Litkl  cxposition ov proof 1t
follows fiom the fact that, in overy part of Jwope,
both veligion and law wore denved from the same or
similar sources
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M proposition that, by the general marriage law
»f Burope, marriage conld be contracted by mere
verba de prsenti— I take you for my husband ”
and ¢ I take you for my wife,” without the interven-
tion of any religious ceremony at all, or the prosenco
of any minister of 1ehglon—may probably be more
novel, It is however estabhished beyond all possibility
of doubt by the famous judgment of Tord Stowell in
Dalrymple v. Dalrymple. This judgment shows that
the well known Scotch marriages which have furnished
so many incidents to romance are nof, as has been.
supposed by some peisons, an cxpression of the
reaction of Seoteh Protostantism againgt the IRoman
Catholic doctrine that marraige is a sacramont, buf
are o fragment which still survives in Scotland of the
old law which prevailed thiougbout the wholo of
Christendom uniil it was altered to sonic extent by
thie decrecs of the Council of Trent in the countries
which. acknowledged the authority of that Coundil.
A very emious history adtaches to the next pro-
posttion, that, by a local poculiarity of the municipal
law:of England, the presonco of a priest in orders is
necessary in England {o the validity of a marrioge
per verbe de pasenti. The marringe Iaw of England
was in the mainfunwritten and undofined, and cor-
responded in the main with the general marringe
law of Durope down to the year 1753, when the
famoug Act, known as Lord Hardwicko's Maxriage
Act (26 Goo. 11, cap. 33) was passed. Broadly
{ speaking,. this Act annulled »ll irregular marriages
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excopt those of Quakers and Jews, Tt did not, u:s:{r\L
to Ircland, not to the Colonies, nm to Drlish po.
sefsions alvroad. Thors the Ynginh coummon law, o)
go much of 1t as had been ntroduced into cach patti-
cular colony, remained in foree  The Adl, howover,
put a stop to irregular and clandostine mairinges in
England, and the learning counecved with them thus
camo to be forgotten. In Tieland, they continued
for reasons connccled with the unlbappy condition of
that country. In tho yoar 1842, a man named Millis
wag tried in Ircland for bigamy committed by him
by marrying during the litetime of a woman 1o whom
he had becn maavied by 8 rosbyterian Ministey in
Treland  Elis counsal said that the first maiago
wag void by the common law of Znaland (which ap-
plied 1o the case), because by that law the presence
of an opiscopally mxdamed minislor was ossential to
the valdity of mawminge. The Court of Queen’s
Bench in Tiel ind was cqually divided in opinion on
the subject, and the maldey went up to the Touse of
Lords, The Lowse of Twrds called (or the opinions
of the Judges who, after mueh hesilabion, gaye it as
their mnanimous opinion thit the presence of n mini-
sber episcopally ordamed was necosswry Lo the vididi
by of tho marriage, and that {he man me b therelor
be acquitted, The IHouse of Loids was eyaally
divided in opinion, Lond Brougham, Tond Donman,
and Dord Campbell disagrood with 1o Jwdaes, Th,
Lord Chancollot ( bord Lyndhw 4, Lard Coller
ham, and  Lowl Abmoer yoeod willh them  Hpoy
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thils, the maxim preswnubur 1o Rogunle Wi applied,
aud as the question was whothot Mullis was rightly
convictad of biganty, he answer given was that he
was not. 1t follows fom tluy that, though tho
hiphiost Court of Lawin England has undoubtedly
afiimad the principle stated, 1t has done so maely
by applymg a lghly technical 1ule > the decision
of &, Court which happencd to be equally divided,
If the question had come before the Housc mnn
diffiont shape, the presumption would haye acted
in the otlier ditcction, and the contrary prineiplo
would have been affinmed. It would be mesump-
tuous in mo to express an opinon as to whothor thoe
two Chancellors and the T.ord Chief Justice of Tng-
land who took one side of the qustion, or the two
Chancallors and the Lord Cluel Baron who leok tha
opposite side wore right. T may obscive i pasung
that any one who wishes to seo the slrenght and the
wenkness of English law illustrated in the highos!
possible degree would do wall to study lhis easc.
The report of il flls 371 large octavo pagos, m whiel
T think hundreds of the authorities must havu besw
quated on the one side and the othar, Nowhaove, on
the one hand, can there be found greater lcarning,
greater ability, greater power of argumcni ang ill-
i’iﬁtrultit Tt. H uwhere, oun the ut]wr ]lﬁild, L].l(}}i‘ﬁ I.}L'}
fodnd subject of uch vast lmmediate practical inlop
st "{{’3:51.}7'_]{3{1 8o closely in an obscurily which nighf
have bogn romoved by two lnes of legislation, no
an equal egpendibise of overy sorl of montal resoueq
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with a less gatisfictory aesult in the shape of auy
definite conclusion, 1 shall nol, however, dotuin
your Lordship and the Couneid with any obseivas
tions on this extraordinary case, oxecpt for the pur-
pose of infroducing the last of my propositions,
which is that it appeais on the whole probable, that
the cxceptional inerdent which as the House of Liords
decided attaches to the English common law on the
subject of martiage did not form an item in that
part of the commmon law wluch FEnglishmen cairiod
with them into foreign countries, In such a confiict
of guthority we may, T think, be permitted to doubdb
whether (he doetrine mn question did rolly forny part
of the common law of England, If it did, we must
suppose, to use the words of Lord Drougleun, ¢ that
England alonc 13 the only solitary bul prominont

fq

exception to that law, that rule, that polity, that
system” (wich prevails all over the vest of Barope)
and alone adopts a principle not only breconciliable
with, but in diamsetrieal howtilily and opposition to
%the polity and the legal and ceclosinatical system of
Sall Christian B wope, It would furiher bo necossary
_Bto belive in the words of Lord Camphell, “ihat
lhuakerﬁ and Jrws bolieving lley wore living in a
L"?}fstate of lawful matiimony had beon living in'a state
‘of concubinage, and that their chaldron who had
been supposed 1o bo legitimato are all to bo consi-
dored as baslards.”  Also, that warriages perfornied
by Prosbylorian ministers in TBaogland ( probably
it should be Treland ) in India and othar parls of
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the Queen's dominions which have been considered
as lawful are unlawful, and that the parbties ave liv-
ing in a state of concubinage, and that their children
are illegitimate. It would be necessary to account
for the fact that onc of the most famous cases cver
dacided on the subject (the case of Lindov. Beli-
sario ) expressly recognized and proceaded upon the
supposition of the existence of a valid form of mar-
riage amongst Jews, though it decided thal in the
particular case before the Court that form had not
been observed. It would be necessary to account
for tho fact that Liord Hardwicke’s Marriage A.ct
and various. rcported cases assume the walidity of
such marviages ag well as that of Quaker's marriages.
It would further be nccessary to suppose that the
KEnglish settlers in  America, and Ilinglishmon resi-
dent in India had entirely mistakcn the law under
which they lived, for there canbe no doutbt that in
the Unifed States, marriage without the intervention
of any ecclesiastical ceremony or the presonce of a
priost were and are rogarded as valhd al common
law, and it is equally certain that for a grcal length
of time, marringes were celobrated botween English
people in India otherwisc than in the presence of
episcopally ordained clorgymen.

I need dot detain. the Council with an account of
the manner in which these difficultics wers dealt with
by the great authorities who did not regard them ag
conolusive, or with the difficulties which atlach to
the opposite viow, and which are stated with the

v
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utmost force by Chisf Justice Tindal, in*delivering
theé opiniong of the Judges; but I must observe thats
the Judges who were unanimous in thinking that a
contract per verba de preasents was not actnal marriage
were equally unanimous in the opinion’ that such a
contract wasg at common law indissoluble, cven by
the consent of both parties and that, but for Lord
Hardwicke's Act, spceific performance of it by a pub-
lic and regular celebration of the marriage might
have been compelled.
The immediate inference which I wish to. draw
upon these mabters is a most imporlant, though in
8, sense a somewhat narrow one. Il is that, whethor
the peculiarity in guestion did or did not form part
of the common law of England, it was not, at all
events, ant item of that portion of the common law
which the English carried with them into India.
The general rule upon this matter is well ktiown, and
perfectly reasonable. " It is thai Englishmen carvy
with them into foreign couniiies in which they sotils
so much of the common law ag is suitable fo their
cirenmstances., It iy almost too plain to requiroe ill-
ustration, that that part of the Hnglish common law
which required the presence of a priest in episoopal
orders to render a marriage valid would be altoge-
ther unsuitable to the circumstances of Englishmen
in such a country as thisin which it might in many
cases be all but physically impossible to fulfil the
condition in question. Upon thi§ point theie 18.an
expross decision of the Supreme Court of Bombay.
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It I8 contained in a judgmenl given by Sir Kisking
Perry in the case of Maclear v Cristal. ‘Lhe case
went up to the Privy Counil afterwards, bul was
doarded upon a different ground.

This 1eview of the authorities on the subjecl scoms
tome to authorize the following statemént:—Thg
law of Christian Furope in general and that part of
the law of England in particular which has bcen
introduced into India, regards thejgood fmth and
intention of the parties, and not the form in whieh a
marriage is celebrated, as the principal test of its
validity, Ifthe delibaiate opinion of great bodies
of men expressed by their lawsis o be takon ag an
exponent of justice, equity, and good conscience; and
I know of no better, this would appear to he the
teaching of justice, equity, and good consecionco upon
the point in question To conclude what T have (o
say on this head, I ought to remind your Lordship
of the infensity of the shnin which ot the most
mentorable period of European history this prineiplo
sustained and survived. I refer to what happonad
at .the Reformation. Christian Europo was then
split into hostile camps, animabed against oach other
by the most determined and desporate hostility.
Such epithots as blasphemers, and idolators waio
fieely exchanged betweenthe opposite paities, and
tlie wars between them carried fire and sword ove
e‘vﬁw part of Hurope and over every sea in the waild
for ok laaﬁt cighty. years, Thers was, howovor, one

rgapmach Ylich neither party in their highest oxag-
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poration levolled against thet other. When they
racked their ingenuity to discovor names and phrasos

which would throw contempt on all that their anta-
oonists hold most sacred, they never went so far as
to deny the validity of cach other’'s marriages Pro-
testants might speak of the mass in away whiels
Roman Catholics described as blasphemy  Catholics

might upply to Protestants lauguuge which they folt
as an mtolerable insult, but neither said to the othor—
“Your marriages are voud, the women you call your
wives are harlots, and the children born of them are
bastards.” The fact that even ab the height of the
most furious religious cxcitement that the world has
aver seen, that last reproach was spared 1m most casos
{for I would not venture to say that there were no
exceptions ), appoars to me to have been a practical
triumph of juslice, equity, and good conscience,———o
practical recoguition of the fact that roligious diffe-
vences do not go to the very foundations of human
society, and that there arc common prineiples of un-

1on which lic too deep to be affected by theoological
disputes  Sach, 1 think, are the principles by which

this matter should be governed.

I proceed to point oul the way in which they boar,
as it seems to me, upon the question put by the Pro-
gressive Brahmos to Mi. Cowie. The case which
the Brahmos consemplate i§ that of a newly forined
body of persons professing a common religious belief,
and known by a common name who have, for reasons
of thelr own. adonted forms of marringe differing
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from those umuumnly in use Avoc such maniages,
they ask, valid or not ¢ A socond question to which
Mr. Cowie refeis as boing very obscure is Wlllpthﬁl“
if o new gect of Hindus forms itself in the gem'&ml
Hindu body, and adopts forms of marrviage ol ifs
own,those forms would be regarded as valid by the law
administered by the High Court? The ANSWOor tt}@f
the firsp quostion would detormine the validicy of the
mairiages of Progrossive Brahmos assent from thig
Act. The answer to the second quesiion would de-
tormine the validity of the marriages of the Adi
Brahmos,

I should be inclined ,to answer theso questions in
the affirmative, but to couple that answoer with qual-
fications which render 1t obviously desirable that
the matter should be doalt with by the Courts of
Liaw as ocoasion requires, and not by the logislatuie
by a declaratory enactment. Tho lino which 1 my
judgment should be drawn belweon the provinces of
direct and judicial legislation s this Bach has its
advantages. When wo are sure of our ground, when
we clearly understand our objeels, where we arc lay-
ing down 1ules for instibulions with which wo aa
familiar, where, 1 a word, we havoe full expericheo

to guide us, there can be no doubb that divoct logrisla-
tion is best, Itis the sho ter, more accesstble and
Jéuﬂw dissinct of the two. Choat, howover, ag those -
&dY&ntages are, there are cases in which thoy are
counterbalanoed by others which belong to judicial
legislation, By leaving cascs to be settled by Courts

4
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of Law, when and as thoy arise, the' necessily for
seblling an immense numbae of CU308 at all is altog e-
ther avoided  They sotilo themselves in a natural
way by the good senso of the parlics coneerned, In
other cases, by dolaying tho docigion of a question
till it actually ariseq, and by then deciding nothing
more {han 18 requited by tho circumstances of the
particular case, much needlogs diseussion and iinita-
tion is avoided, and which 1s far moro important, the
possibility of inflicting giave injury on clasges of per-
gons whoso mteroests are unknown to, or over-looked
by, the lewislature is toa greal oxtent avoided, 1
think thal a porson, who should atlempt to lay down
by o declavatory Ac, general principles as to the
conditions under which irtegular Native inarriages
are {o be held void o held good, would bo very ragh.
I should cortainly ontirely dechne the responsibility

of attempting to do so.  Aun opmion may be given
on & case clothed 1n all ciroumstances, but to draw

up a general Nalive mantigo law, declaring what
formy of maniage ave, and what are nol valid, and
wilhin what limits and by what means existing forms
may lawfully be varied would requite an amount of

kuowledge and wisdo n which no human being po
sosses, and whicll no rational peison could for & mo-

ment suppose himanlf t0 PO R
oy those roasons 1 think that the answor to the

quesbibn put by the DBrabmos is one which should
be given by the Courls of Law on parliculay cuses
as thoy arise not by the legilalwie; bul, T ventuio
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to mako some observalion on the prineiplos, on whic
as it appeard to me, they ought to bo decided  Ilow
those principles would apply to any pavticular case
is a question on which I ean of course expross
no opinion. The way in which tho Courls would
deal with such a quostion, I thik, would be some-
what as follows.

“Taking first, the case of an entirely now rehigrous
hody, with marriage ccremonies of ity own, they would
proceed to consider by, what law the question of the
validity of such marriages must be determined. The
guestion assumes that tho parties have renounced tho
Hindu religion ( I omit the mention of tho rest for
the sake of brovity } and to be sabjoct to no olhor
personal law. This they havo a clear logal uight to
do withoul incwrring any penalty both by Act XXT
of 1850 and by the law explained in the case of
Abraham v, Abraham. Questions between thom
must, therefore, be determined according 1o justicd,
equity and good conscience. Is il then jusl or dquit-
able or acording to good conscience that if two of
them mako a contract of mar age, that contract
should be held to be void 2 T thimk not  Most pee
ple regard marriage as a conbaet and something
more, but I never yot heard of any ono who deniad
t,lmt it is ab all evonts & contract, and by far 1o most
portant of all contracts. 1t cor talnly is nol ve-

gaxded in this conntry mall cases as a contiact bo-
twa&‘qﬁ the persons maried, as il is in Hurope, but
il aex.tmgly is regardod as a conbact hobwoen some
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persons, the parenls of the partics or the parent of
the il and tho husband. Whatever words wo may
chose to cmploy, 1t is clear that all the clemoents of a,
contiact must, from the nature’of the ease, bo found
wherever a marringe occurs, 'There must be an
agrcoipent as to & common course of conduct, therc
myush be & considaration for thal agreement, and
theresniust be as the conscquence o set of corfelative
rights and duties. Call this what you will, an in-
stitution, a state of life, a sacrawmont, a 1eligious
duty. It may be wmy or ail of these, but it 13 a con-
tract too, and in the very nature of things it always
must be 0. Where then is the connection between
these two propositions, A. and B arc not under
the Hindu law, Therefore, A and I3 cannot entor
into a binding contract to live together as husband
and wife ? 1t would, I think, be as rcasonable to
say vhal, because A and B arcnov Hindus, they
eannot make a binding contract of snle or of personal
wervice. muioly, if any iLwo propositions about justico
can be rogarded as mdisputably true, thoy are theso,
1t 18 just that pobtple should be able to enter into
contracts for good purpases. It is just that thoy
should porform such contracts when thoy have been
wado. DBut if' this is admitted, il must inevitably
follow Lhab 1l 1s just that they should be able {o make,
and should be compelled Lo koep when made, & con-
tract of wantiage, and the fact that thoy are not sub-
jeek to Ilindu or MoLammadan law, would prove
only that their pon compliance with Ilmdu or Mo~
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hammedan ceremonies did not inva,'lida;ta their con
track, 1118 very common to enact that the.observance
of certain {orms is essential to the validity of certaun
contracts. In England, land must’ be conveyed by
a deed, contracts of certain sorts must be in writing,
and so on. This1s pecuhiaily true of marriages. The
observance of special forms is directed by the laws
of most nations, though such forms were not or af
least used not to be in most Huropean countries (am
I have shown) essential to bthe validity as distiguished
from the regularity of the marriage. The manner of
celebrating marriage, howover, is mattor of form,
The inteniion and the capacity of the parties to con-
tract 16 the essence, and if, as inBritish India, a por
son 18 able at hm pleasure to exempt himself from
operation of the law which prescribes the form, it
appears to me to follow notl that he 13 prevented from
contracting at all, but that he 13 not obliged to con-
tract In any one particular manncr. To say that
people who have ¢cased to ho Hindus cannol contract,
maniage, becanse they cannot practise the Hindu
rifes, seems to me like saying that, ifa man weie
not subject to the Statute of Irauds, he could nof
bind himself by a verbal contract to sell goods worth
£100, because the Statute of Frauds says that such
seontracts must be in writing, The inference surely
is directly the other way. Ifa cortan lagy prescribes
2 pﬂ;fxf;tieula;l way of doing a given act Jawful in itself
and'you happen not to bo subjest to that law, the

vesult 36 not that you capnot do the acl ,ab all, but
b
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that you need not dp the acl in thal particular man
ner.

[ confess that T cannot sco how tlhus argument
odn be answered excepl by the agseitron that tho
Hindoo law is of such a nature that a person who by
birth and race is subject to it, 13 permancutly incap-
acitued from confracting marringe except under ils
founs  That is an intelligible proposition, and would
be true if the 1llindoo law was a torritorial law like
the law of Bngland, o1 the Penal Code in Tndia, or
if it were a personal law from which o man could not
withdraw hmnself ; but this is precisely what it is not,
and to hold that it is, would be to repeal Act XXI.
of 1850 by inflicting a penalty, to wit, disability to
marry, upon peigous who renounced the Hindoo
religion, and so much of the Himdoo law as 18 depen-
dent upon, and substantially identical with il. Sir
Henry Maine supposed the omission in Aot XXT,
of 1850 of all roference to 1he subject of marriage
arase fiom inadvertency or from oo ng'd an adher
ence {o the policy of dealing only with the immediate
point which required decision, 1t may have been so,
but T ant mysell disposed to think that the authors
of thal Act took account of the very arguments
which I have stalod, and agreed with mo in thinking
that, if the matter ever came boloro the Courts, they
would hold that, when a man oxureisod the right
assured to him by the Act of changing his roligion,
he acquired by thal very circumstance tho right Lo
orm a coptract of marriage 1n ways othor than (heosé
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guthorized by 1lindu law Mr. €owis's opiniom
seems to assume thal people bave no right to marry,
expect under” the provisions of some specific law,
which preseribos for them a form of marriage. The
casos which [ have quoted appear to me to, establigh
i the broadest way, and on the inost general prin-
Gl]‘_)lﬁb, that it 18 just, equitable and according to goufl
vonsuience that all 1uen should have a 1ight te marry,
although the law to which they are subject, may
proeseribe the manner in whish that right 13 to be
exercised. In India, as we all agree, there isno
fundamental common law other than the law of just-
ice, equity and good conscience upon this subject,
If a man is not & Tlindu, noi a Muhammadan, nor a,
Parsi, nor a Christian,nor a Jew, no form of marriago
13 prescribed for him by law. Does 1t follow that
fie connot marry at all ? Cerbainly not. What follows
19 that his rights must be determined by the general
maxin that conbracts for o lawful object, and made
on good consideration, are valid, and must be per-
foimed, and I have yet to learn that mariago 19 in &
general sense unlawful or 1umoral, or that the pro-
mize to perform conjugal dubes by wife or husband
15 not a pood consideration for the promisc to per-
form reciprocal duties by the hushand or wife.

It 15 of the uimost importance to add to this
broad statement of prineiple, an carnest caution
agalnst the supposition that it can or ought Lo be
applied to practice without qualifications which greatly
diminish ity apparent latitude and simplicity, IC
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justice, equity and good conscience woquire 1Ll
people should nol be debaired from marriage, thoy
may also be said to mako wide, though cortainly
gomewhat vague, demands on the partics who con-
tract a mgrriage otherwise than according to estab-
lished rules, and what those demands may be no one
can, T think, undertake to say until endes nrise which
raiso tho quostion, 1 will suggoest a few points which
will show the extieme delicacy of such questions, the
impossibiliby of deciding them before, and the uncer-
tainty which must in eonsequence attach 1o the vali-
dity of every marriage which 14 nol solemnized ac

cording to some woll-known and established rule.
In the first place T think that Judges belore whom
the validity ol such a marriage was ought into quost-
1on might well take a view of the mode of celebrating
marriage clogely analogous to that which was tken
by the twelve Judges in the case of Reg, o Mullis
as to the common law of Hnglind The Judges in
that case thought that, though greal latitude was
allowed as {o forms of marriage by the common law,
the parformance of some sort of religious ceremony

by a minister ordained in a particular way was oysen-
tial to its validity., Indian Judgoes nught well say in
analopy to thig, that laking mio account the habits
and foelinps of the Natives of (hig ¢ Huntry, and in

particular, taking into account the fact, that in some

casos, marriage contracts are made ralher by the
parents than the parties, itis ncithor just nor equit-

ablo nor according to good couscionea that a binding
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mhartiage should be contracted without any witnessos,

any ceremounial, any sort of social sanction derived

fiom the habits of some body of persons connected

together by common social habits, Scotch law goes
far when it enables a man and woman to marry each
other by a few words exchanged in the course of
a casual conveigation ; but Anglo-Indian law would
go infinitcly farther if 1t held that two people coald

in that manner converl their children into man and
wife. It may well be considered equitable that if
such a thing iy to be done at all, it should be done

under the sanction of some degree of publicity, and
according to some mode of procedure known to and
practised by a considerable number of persons, On
such a point, the Indian Judges might, perhaps, take
a3 their guide the case of the Jew and Quaker may-,
riages, and say (as the Judges said in RHeg. v. Millis)
that the validity of theso marriages in England was
recognized, not because all maniages per verba de
prasentt are valid, but because they were marrisges
performed amongst classes or persons who had atfain-

ad a recognized and peculiar position for their pocu-
lidir rcligious rites. If the Court took this view, they
wnuld have lo adjust it to particular cases, and to be
guided in so doing by partiewdar facts, They would
have to try the question whether this or that mar-
riage had been contracted according to any known
rite whatever, and whether the boly which practised
that rite had such & degree of ‘unity and consislence
as to deserve the name of a distinet sect or body of

-~
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porsons. The view they might take upon any of
these questions might determinc their view as to
the validity of any given marriage or class marriages.

et ey

Mz, G. M. TAGORE'S OPINION ON TIE
VALIDITY OF BRAHMO MARRIAGES.

T am clearly of opinion that the Brahmo marriages
amongst Brahmos according to their revised Elindu
vitual are valid in point of Jaw and that legislative
interference ig not needed to give them legal validity.

The question of slatus as regards the progeny of
these veformed marriage iy quite distinct from the

. question of mayriage.

Menu in Chapter 8 vs. 12 to 15 lays down:

12 “For the first marriage of the twice born clagses
a woman of the same class i8 recommended, but for
guch ag are impelled by inclination o marry again,
women in the direct order of clasges are to be pre-
ferred,”

18 ¢ A, Stdra woman only must be the wife of a
Stdra; sho and o Vaisya of & Vaisya; they two and a
Cshatriya of o Cshatriya; those two and o Bralimin
of a Bralhmin.”

14 “A woman of the servile classes 1s not mentioned
even in the recital of any anciont story as the first
wife of o Brglmin ox of a Cshatriya though in the
grenbest difficylty to find o syitable match.,”

15 “Men of the twice boxn classes who through

weakness of intellect irvegularly maryy women of
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the Towest class, very soon degrade their families and
progeny to tha state of Sudras.”

Menu does not invalidate mixed mamiages be-

{ween Brahmin and Sudras; he only lays down that
the status of the progeny 1s degraded.
In Paudaiva Telaver v. Puli Telaver, I mad H., C,
R. P. 478, C. J. Scotland, in delivering his judg-
ment gaid; ¢ Itis not however to be understood
that supposing the late Zemindar and the second
plaintiff (his wife) had been of different castes the
marriage would in my opinion have been invalid.
The general law applicable to all the clagses or tribes
does not geem opposed to marriage bsotween indivi-
duals of different sects or divisions of the same clady
or tribe, and even as regards the marriage between
individuals of a different "clags or tribe, the law
appears no more than dirvectory. Although it re-
commonds and inculeates a marriage with a woman,
of equal class as proferable description; yet the
“marriage with a woman of a lower class or tribe than
bimself appears not to he an invalid morriage yen-
dering the issuc illegitimate.,” Menw. Ch 3. Cl112.
et seq mutacoh. ch 1. S 11, el 2 and note, ¥ Stra
H, L P, 40,

According to this view of the law, there being
no proof of special {custom. or usages the marvage
wottld bu vulid even though the parties had been
of different sects or cagte divisions of the fourth ox
Sudra class,

With respect to marriages amongsi tho Adi
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Brabmosg who strictly preserve the cagte distinelions
the marriages are not only valid but the status of
the progeny by such marriagos is not at all aflectod.
It is widely different from a Ilindoo point of viow
with respect to mixed maniages amongst tho Pro-
gressive Brabmos

The progeny by such marriages are degraded in
mank and class and they cannot inherit the wealth
of theiv Hindoo ancestors who rigidly maintained
their cagte distinctions.

The Lex Loci Act commonly called the Convert's
Act doeg not protect the progeny of outeastos in
theiy rights of inhemitance.

“H, an Englishman bad five childven by two Madras
Tlindoo women, one a marricd one of the Brahmin
caste living apart from her husband. The childron
were bronght up a8 Hindoos, and lived togother ag a
joint family. II. dovised an estate to the childron
in equal shares. Ileld that the children wore Llindoon
and their vights to be governed by that Law

That being childven of a Chugtian father by diffi-
rent ‘Tlindoo mobhers although constituting thom-
selves co-partners in the enjoyment of the property
after the manner cfa joint Iindoo family vel that
the partnership so constituted differed from the co-
partnership of a Ilindoo family as definod by the
Hindu law, and that at tho doath of each son his
lineal heir yepresenting their p&mnt would be entitled
to enter mto that; [mrbnel ship.

I

* Qa& ary, Whathar mmh a tiglt of mhﬁrlﬁnnﬁa umﬁnﬂﬂ (o ﬁoﬂatarﬁh
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A suil having been instituted by one of the chil-
dren against his brothers for partition of the estate,
a vazinamah wag exccuted, by which the shares and
{he amount to be paid to ocach was ascertained
with provisions against alienation by sale, mortgage,
lease or any separatc share, Held that each co-sharer
might nevertheless ahenate by will  Myna Boyee
v. Ootaram myaram. 8. M. 1. Ap.p 400.

This 18 a question which ought to be left to Courts
of Justice when a case involving the point in issue
comes for decision,

The question whether the vevised ritual of the
Brahmos can in any way affect the validity of the
marriages of the Brahmos is of considerable impor-
tance affecting the intercsts of a large and increasing
communttby.

My reading of the Hindu Law i*i strongly in Tavor
of the logal validity of the marriage.

Marriage with tho Hindus is nob so much a sacra-
ment of ritual or formuls as of elernal fellowship
and union for life,

See, Prinaples of Law in tho Punjab p. 14,

7. In any class or seceb 2 marriage otherwise un-
objectionable will not bo set aside by the Courts,
to the prejudice "of the hoirs on acecount of an alleged
informality, provided that the parties shall appear
to havo actedin good [aith Among Sikhg what
are known as “Chudurdalng” mavriages are valid. By
tho Mindu law among the lower castes if an agree~
ment shall have been made and co habilation ensued,
marriage may be prosumed although the full religious

ceremony may not have been performed.

p1
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My reasons for thinking so aro as followss:—

tgt. The iitual of wariingo ecremony” in  (he dif-
ferent Vedas vary wmuch in details,

ondly, The growth of herctical secls amongst tho
Hindug is not an uncommon phonomenon oy fea-
ture in the Aryan polity,

Tor instance “ The Jains have m like manner
priests who have enlered into an oider of dovotion ;
and algo employ Brafumins at their carcmonies ; and
for want of Brafmins of their own faith thoy ovon
have 1ecourse to the secular clergy of the orthodox
sect,”

Sce, Colebrpoke on the religion &e of the Tlindus
. 283.

Srdly. The Apt forthe remarriage of the Hindu
widows has wonkenod the mtuabstic character of
Hinelu marriage, because the omginal [lindu ritual
ig inapplicable tc*such cises

4thly, According to Ilindu traditions the rilual of
Ilindy maniagos did not [orm an important cloment,
in Hindu marriayes.

“Jayadeva was an inhabitant of o village called
Kanduvilua, where he led an ascelie life and was dis
tinguished for Qs poetical power dnd {he fervour of
his devotion to Vishaad 1o at first adoptod a Lifo of
continence and was subscquently induced to marry
A Brahman had dediestod his daughlor lo Jagan-
ngth, but on his way to the shrine of thab deily, was
addressed by him and deswed {0 give his daughter
PO Jayadepa who was ono with himself, Tho gaint
who, it should appear, lind no other sholter than
the shade of & tree and was very unwilling to bur-
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den himself with a bride, but Ler f&LhG] disregarded’
s refusal and leaving lus daughter with him de-
parted. Juyadeva then addressed the damsel and
asked her what she proposed fo do, to which she
veplied, “Whilst T was in. my father’s house 1 was
obedient to his will, he has now presented me to
you, and I am subject to your pleaswe; if you reject
me, what rcmaing for me but to die.” The saint
finding there was no help for 1t, turned householder.
' Works by IL  EH. Wilson. Hssays on the reli-
gion of the Hindud, vol I. P 65,

Gift and acceptance are the primary eloments of
Hindu marriage, not the formula or ritual.

5thly. The great English Jurist Sir Matthew Halo
18 of opinion that all marmages according to the per-
suasions of English or Christian sectarios ought to
have their effects in Law.

“And thercfore in a frial that was before him
when a quaker was suid for some debis owing by his
wife before he marriod her and the quaker’s Counsol
pretended, #hat it was no marriage that had passed
between them, sinice it was 1ot solemnized  aceording to
the Ibules of the Church of England. T'e declared
that he was not willing on his own opinion to make
theiwr children bastards and gave dirvections lo the
jury to find it special,

1t was a reflexion on the whole party that one of
them, to avoid an inconveniencc ho had fallen in to,
thought to have preserved himself by a dofence thai
if it had been allowed 1 law must have made their
whole issne baslards and incapable of succossion;
and for all their protended [riendship to one another, .
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if this Judge had not been more their frnend than one
of those they so called, thowr posterity had been litilo
boholden tothemr  Bul he governed himgelf indoed
by the law of Gogpel, doing to othors what he would
have others do to him, and thérvefore beeause he
would hove thought it a hardship not without
cruclty, if amongst Papists all marriages were nulled
which had not been made with all the ceremonies in
the Roman ritual, so he applying this to the case
of the sectaries, he thought all marriages made at,
cording 1o the several porsuasions of mon ought to
have their effects in Law.”

See. The Life and Death of Sir Matthew Hale.
By the Rt. Revd. Father in God Gulbert Ld. Bishop
of Sarum, P, P, 78. 74

Lastly, The religions of the world are from a logal
point of view institutions .and their classifications
are to be preserved as much as possible in the adjudi-
cation of cages, A3 lawyas we have nothing to do
with the abstract dogmas or ereeds of commnunifies,
It the Progressive Drahmod are anxious to adhere 1o
Ilindu nationality and to avoidbeing merged with the
native Christians, $hey must be amenable to Hindu
law and Lo Ilindu classification. Thoy have clected
their own master and they must submit to the au-
thority of that master.

G. M. Tagore,

’ 7 Tadbroke Gardens

November 17th. 1871, Notting 1Till
London,
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