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TH E time is not fardiftant, when the inha-
bitants of every country were interefted in the
projets and hopes of the French nation; the
time is not far diftant, when it wasc ima-
gined that the firft kiradom of Europe would
add new luftre to its exalted deftiny, and fur-
nith the example of a happy regeneration in
political principles, It was im pofiible to ob-
ferve without emotion the firft dawn of free-
dom amidft a peopis noffeffing {o'many claims
to celebnty ; and the Eyes of mankind were
fixed with *admiratéen upon the memorab]c
epocha, when a monarch, heir to a pcw. c1, the
limits of whigh were vnknown, formed him-
{elf the generous refolution of sircumieribing
them ; and when, difdainir o the ambition of an
unbounded authority, he {urrendered himfelf
to the emotions of a- virtuous I‘E;;lt 4, and aim-
ed at fecuring to hjs fubje&q -ine vaft benefits
‘which he had in contemplatmn.

A 2 Every



-~Every foul of generous feeling, foreigner or.
native, was intelleGtually prefent on that great
and 1mp0rtant day, when the auguft benefac-
tor of France, furrounded by the deputies he .
had called together, deliberated with thém |
upon the means of eftablithing for ever the
public felicity. If we caft our eyes at this
period over the different countries of Europcr
we flall fay, that the firft. reprefentatives of
the French nation had to acquit the debt of
gratitude which was felt to the king by the
whole human fpemes we fhall fay, that thefe
repreftntatives held in their hands the caufe of
the univerfe ; {fo much did all hearts afiociate
themfelves in their important miflion. It was
a {ource of general fatisfaction 1o fee the great
mafs of citizens, whom oopreflive inftitutions
had ~¢xed in fo -many ways, rife from their
abaiement and {)bﬁ,unty, and, however un-

. grateful thefe citizens may have been, the

{plerdid 2 of the monarch, which gave fuh-
tance to their rights and their dignity, will
hold its rank m the memory of mankind ; fo
-~ truly does a g« “uine moral energy, ex:ﬁmg of
itfelf and independent of events, {urvive en-
nuty and tmlmph over mlfreprafentatlon_ I

“well
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well remember how Europe obferved with in-
tereft and fympathy the firft efforts of our
deputies, and the obftacles counteracting their
progrefs which prevented them from entcring
immediately upon their great career. Even
after the epocha of the revolution, which the
national affembly had confecrated in its annals,
foreigners dla not yet permit themfelves to
defpair of our caufe. The fingular coinci-
dencies of the times, the majelly in which
diftance envelopes great events, and which
hides the frivolity and meannefs of their
caufes, ftill fuppdrtﬁd our charaéer abroad;
and not even thofe deplorable excefies with
which the ﬁ[;ﬁ‘ moments of the infurrection of
Paris were {tained, codld deftroy the general
partiality for a gr®at people, marching for-
ward to a great object, witlr the wild drorder
of great paffjons. It was believed, that ge-
nerofity would follow in the train of victory ;
it was hoped that difcretion would .f-lccorﬁpany
and modify the triamphs of force. With how
much patience and- forbearance did the inha-
bitants of other copntries EXLJfﬁ the errors of
the French and the faults of our firft legifla-
tors ! They {till trufted, that, in the laft mo-

| A 3 ment
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ment of revifion, in the refult of the final
- difpofitions of the conftituent affembly, order’
would give her hand to the fupport of liberty.
“Miittruft had long taken poffeflion of the fober
and thinking inhabitants of France, before
foreigners would allow themfelves to harbour
it. The great mafs of mankind -is pertin:i-'
cious in its fentiments, is an immenfe body
that moves all together, and that cannot be
guided or regulated by complex ideas. It
was not therefore till after long refiftance that
foreigners abandoned us; it was by a fort of
conftraint that they withdrew from us their
attachment ; and they felt a deep and lively
forrow when they faw, their wikes fruftrated
and their hopes vanith. Their intereft dimi-
nithed.end their hearts were alienated, when
they beheld the progreflive increafe of dif-
“orders; when they beheld the continual abafe-
ment_of all regular authority, and the facred
maxims of liberty converted into a pretexﬁ
for e'very {pecies of tyranpjr. Their intereft
diminifhed andetheir licarts were alienated,
~ when they {xw,the pcopie blinded by the
hypocritical adulaticn ¢f thofz ‘who "afpircd
to govern in their name; whety they faw in-

the
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“the legiflative body, the timid imbecility oi
virtue and the daring infolence of vice; when
they faw the bafe _complaifancc of a nation-
“al affembly towards men whofe ‘charatters
were {o far tarnithéd, that they would not
have been permitted, according to the laws
of the ancient republics, to offer a pro-
pofition however ufeful to the public adop-
‘tion. But above all did foreigners fhrink
from us with terror, when thcy heard the
ftory of fucceflive deeds of injuftice, barba-
rity, cruelty ; and.when, as it too often hap-
pened, no man but themfelves lent an ear to
the diftrefsful cries of the vi¢tims. The ge-
nerous and. she virtuous of every country
abandoned _alfo the caufe of the French na-
tion, when they witnefjed ‘its ingratifgde to-
wards a monarch, whom that very nation had
defcribed in 4ts Fafti by the glorious appel-
lation of 2be Reftorer of F rfedam when they
faw the fhameful pleafure that was taken in
idly wounding the heart of the beft of prmces,
and thathe was fubjected, in the hour of ad-
verfity and in his renrementq to the vile and
da“[ardly infults of the moft contemptible of
beings, whoj-a little before, and while the

84 thadow
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fhadow of power remained, had fervilely .
cringed and licked the duft beneath his feet.
In fine, all nations defpaired of us, when
they faw morality and religion rendered the
laughing ftock of our politicians, when they
obferved the prefumptuous hopes of that cri=
minal philofophy, which, having thrown afide
the mafk, pretended to fubftitute its frigid
leffons for the balm of piety ‘and the infpired
communrcations which heaven had adapted to
our weaknefs. Atlength, alas! the profperity
of France is no longer fo much as hoped for,
and they are her beft friends that abandon
them{elves to the moft melancholy prefages.
They perceive the arrival of the laft term of
illufion ; they fee the tnoment approach when
- the bittereft tears will be-thed ovir the rich
harveiT which has been- fuffered to perifh,
when the leaft prudential efforf might have
{faved it. You who have accomplithed all
this, “with what remorfe ought you not to
be ftung! It is not your country only, it
is all Europe that demands an account of
that liberty of “which fortune had rendered
you the guardians ; of that liberty, which, fa-
gacmuﬂy directed, would have captivated the

affeCtions
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-affeCtions of «he whole univerfe, but which,
in your unikilful hands, is become an inftru-
ment of fear and a fignal of terror. Blind and
wretched guides of a nation deferving of a
better lot, you have facrificed even her re-
nown! Could you for a moment but quit the
narrow cell i, which your vanity has inclofed
" you; could you but hear what js now
faid of a people whom you have mifled,
vour remorfe would be eternal. It is {aid,
that their imitative {pirit, {upportable in the
buficefs of fathion, is converted in pohtlcal
affairs into incredible hyberbole, and renders
them incapaf:le upon all occafions of moder-
ation and prugdence. It is faid, that their
fuavity of manners was the effect of their
fubmiffion, and that their true chara&er at
length difplays itfelf. Tt is farther faid, that
they have abfalute need of a mafter, and that
liberty is a happinefs of which they are neither
worthy nor capable of enjoying. Such is the
language which is now held throughout Eu-
rope; nor is it at all to be wondered at. Mean-
while it would be unjuft to impute to the na-
tural inclinations of the French people, wrongs
that belong to a pohtwal conftitution, in which

art feems to have been exhaufled in order to
4 | 1N-
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“introduce anarchy and the relaxition of every
focial tie. Among the different motives then,
which may induce us to expofe the vices of -
this conftitution, it may be one to remcve the
obloquy which refls upon a great nation, by
fhéwing the true caufe of the various diforders
by which France is devoured. In this fubject
I have a particular interctt, who have united
my name in {o many different ways to the
name of this diftinguithed country; and if;
while T fulfil a tafk which T have fo much at
heart, I annex no other title to my work than
refle@ions on Executive Power, it is becaufe
all the different branches of politics are in my
opinion clofely connefted with- the prudent
conftitution of this power. Every thing
woukthave gone on well among us, if we had
taken care to place ourfelves under the pro-
tecion of a benignant guardian’; time would
have done the reft, time would have brought
the feeds that we planted to maturlty and
perfe&ion _

I have neverceafed to remind the national
aflembly of thele fundamental truths During
my adminifiration I negicé’ced no opportunity
of enforcing them; and 11: Vv‘&S Wlth the

fame view that, In my retlrement Iha{‘ened
the
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‘the publication of my laft work, previous
to their entering upon the revifal of the con-
ftitution. It will however be feen that our
legiflators, fometimes through ignorance, and
at others through weaknefs, have conftantly
diverted their attention from the idea which
ought to have been ever prefent to their minds;
it will be feen how they have negle@ed real
‘ precautlons from a blind attachment to certain
maxims ; how they have preferred the office
of high prleﬁs of a new {e&, to the honourable
functions of philofophical lawgivers; how
vanity led them early aftray from duty, and
how they have more anxioully fought the ap-
plaufes of the-ptople, than the ineftimable fa-
tisfaction of one day meriting its beneditions.
It is by rendering juftice to thefe men, bwex-
hibiting them in a true point of view, and af-
figning them their proper place, that I {hall
fave the honour of the nation ; for there is.not
A ‘people upon the face of the earth whofe
manners would not be totally changed, if they
were fuddenly carried back to the ftate of na-
tural liberty, or if they were mierely brought
. near to it by unne'rviﬁcr the authorities deftined
to guaranty the, publlc order. Envy, jealoufy,

hay the mere: averﬁon excited by the unequal
dif-
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diftribution of property, fentiments that are at
prefent contained within bounds by the power
of the laws, would then prefent the moft ter-
rible fpe@acle, fince liberty would become the
ally of all the paffions that inftigate us to the
abufe of liberty. The barriers that divide the
favagc from the civilized ftage, are much
ftronger in appearance than they are in reality ;
they were erelted many ages ago, and their
~ very antiquity offers itfelf to our imagination
.as an index of their indeftructibility : mean-
while, 1n fober reality, a few fimple moral prin-
ciples conftitute thefe barriers, and one or two
of thefe principles, puthed to an extremity,
 would fuffice to umte the {pirit of indepen-
dence and the {pirit of tyranny, the equality
of the, early with the mrruptmn of the later
“ages of hiftory. A flight inattention to the

~ executive power, in the ftructure of a pohtlcal

con{htutlcm, may bring on this cataftrophe,
| and prefént us with the architype of that clouds
no bigger than a man’s hand, which, appear-
ing in the midft of a blue and ‘brilliant at-
mofphere, terrifies the experienced navigator,
and which, at firft almoft an imperceptible
pﬂmt, blackens by degrees the profpect, and
| prognoﬂicates the burfting of a terrible ftorm.
I know
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I know not whether this work will be the
means of conveying ufeful inftru@ion to the
French nation; till it (hall begin to thake off
thofe flavith chams in which itis held by our
polemical writers, it will not I fear be dn”pofed
to liften to the truth. Rut foreign natiorns,
who have not _yet parted with that beft and
rhofl honourable fpecies of 1ndependence, free-
dom of opinion, will perhaps hear me, and it
1s to them that I pay the tribute of my
thoughts with greatelt confidence. As they
value their own happinefs let them repel the
exaggerations to which we owe our ruin ; and
let us one day derive wifdom from their con-
du&t. We have been defirous of 1nﬁru&mg
them, but it has been with the trumpet of
difcord and from thc towers of -Babel; and
the oppofition of our hearts and the confufion
~of our tongues have equally difcredited our
leffons. OQur morahty and our virtues would
have been’ the beft proof of the foundnefs of
our philofophy, as our happinefs would have
made more converts than the moft rhetorical
language. I recolle@® the time, when, in
publifhing. the refult of my long refle@ions on
the finances of France, I employed thefe
words : ¢ Yes, generous nation, it is to you I

. “ dedicate
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«« dedicate this work.” Who, alas! would
have fuppofed, that, in the revolution of {o
{mall 2 number of years, the period would ar-
rive when I could no longer make ufe of the
fame expreffions, and when 1 thould be
obliged to direct my attention to other nations,
in order to derive frefh courage to {peak of
juftice and morality ! Ah! why is it not
now permitted me to fay: To you I ad-
¢« drefs this work; to you, a nation more ge-
« perous than at any former period, fince h-
« berty_has developed your character, and
« freed it from its fhackles; fince your neck
« is no longer worn with the yoke of flavery;
¢ fince you have made a fair trial of your
« f{trength, and obey no laws of which y‘bu
¢ were not firlt the authors!” Ah! what
tearffport would it have given me to be able
to adopt a language like this! The feeling
{till exifts in my bofom, but it 1s now an exile
and a vagabond upon the face of the carth: I
am incapable of forming any new political
alliance, and I am not . lels incapable of in-
~ dulging, even in fancy, the favourite idea and
the fingle paffion with which my foul was fo
long impregnated. 2
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ON THE
" . )

TRUE PRINCIPLES
o ¥

EXECUTIVE POWER, &c.

CHAPTER I

General Refleiions on Executive Power,
THE executive power is the moving force
of a government. It reprefents, in the poli-,
tical fyftem, that myfteridus principle which,
in moral man, unites aGion to the will. In
the mean time fo varioﬁs are its relations, fo
extenfive is its influence, and {o great the _pace,
thus- to exprefs_myfe]ﬂ which it occupies in
the focial order, that the adjuftment of its li-
mits, and the accurate adaptation of its means
to its end, offer to theshuman mind one of the

moft comprehenfive fubjects of reflection.
Vor. I. B i ' The
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The eminence of the Iegiﬂativc poweiﬁ
and the rank it holds in the fcale of au-
thorities, ftrike the imagination in a more
forcible manner: yet in the firft conception of
this power all is fimple, and its exiftence
depends on no exterior circumftance. The
functiens which appertain to it may be exe-
cuted by an affembly of men poffefling the
confidence of their fellow citizens, though
this affembly fhould not have been conftituted
agreeably to the beit principles, and in the
imoft perfe&t manner. ‘The formation there-
fore of the legiflative body cannot be placed
in the number of problems difficult of folu-
tign ; and it certainly rlrequ‘ires not, like the
inﬂ:iiution of the executive Powef, a precife
rule,, an exalt conformity, from which it
would be dangerous to depart.

It is of little importance gither to happinef(s
or to hberty, that the legiflative body be
formed, as at prefent, -of {feven hundred and

forty-five deputies ; rather than of fix, feven,
eight,
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eight, or nine hundred. Scafcc}y is it of greater
importance, that the affembly be compofed of
deputies nominated by each department, in
the combined ratio of number of inhabitants,
degree of contribution, and extent of foil;
and not in the ﬁmple proportion of popuiaﬁ-’-
tion and pubhc burthens. The duration of
each leglﬂature may alfo be fixed at three, in
preference to two years, without any ad-
irantage of moment refulting to the kingdom
And the age and degree of property neceflary
to be eligible, are equally points in the pre-
cife determinatiop of which the fafety of the
ftate is by no means eﬁ“eﬂtmlly interefted.
Laftly, even the grand queftion refpeding
the formation of the legiflative body into one
or two houfes, ;hough the moft interefting of
all, acquires no. real importance till the mo- '
ment that its connection with the executivé
power be feen; for if it be confidefed only
as it relates to the ‘framing of laws, 1t 1s
obvious that a part of the inconveniences

- B 2 re{ulting
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refulting from a f{ingle houfe may be reme-
died, by modifying with conftitutional pro-
vifions the dangerous rapidity of its delibera-
tions and decrees.

It may without rathnefs then be affirmed,
that the conftitution of the executive power
forms the effential and perhaps fole difficulty
of every {yftem of government. |

This power, though fecond in appearance
in the political {cale, alts there the principal
part; and if by a fittion we were for a mo-
ment to perfonify the legiflative and the exe-
cutive powers, the latter in fpeaking of the
former might borrow the well known words
of she Athenian flave, and fay : AU that this
man bas talked of, I will perform.

The laws would in effe@ be nothing more
than counfels, than fo many maxims mere or
lefs fage, without this alive and vigilant
authority, which affures their empire and
tranfmits to the adminiftration the motion of
which it ftands in need. When it paffes

- certain
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certain limits, this power is alarming to liber-
ty, and may endanger the conttitution itfelf;
and when ftripped of the prerogatives that
compofe its f{trength, it is incapable of ful-
filling its important deftination, and 1ts place
remains as it were vacant amidft the focial
edifice. |

It is therefore by the efficacy of this power
and its prudent adjuftment, that the primitive
intention of political fociety is accomplifthed ;
and it derives its perfection from the moit
exa¢t combinations, where all is porportion
and every thing in equipoife.

Very different however from the legiflative
power, which may begin its career thesno-
ment it is inftalled and the perfons appointed
to exercife it are legally aflembled, we may
almoft fay of the executive power, that when
created it has not yet exiftence, as its in-
fluence depends on _ail infinity of means en-
tirely diftin& from its inftitution.

In reality, the conftitutional laws would in

B 3 vain
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vain define the funétons of the executive
power, would in vain ordain that a general
refpect fhould be paid to it, would in vain
determine that this power thould be exercifed,
whether by a monarch ¢leCtive or hereditary,
or by a fenate compofed of a certain number
of perfons, eligible in-a certain way: thefe
conditions would give to this power neither
energy nor life; and while the legiflative
body, with its thinking or 1ts eloquent
members, might multiply at its pleafure laws
and decrees, the executive power, if not in-
vefted in all the prerogativer neceflary to its
authority and its credit, would ufelefsly at-
tenrst to énforcc its rights and accomplrh
the ends of us inftitution.

This power has no exiftence but by the
union of all the propertics which form its
cflence; it derives its energy both from the
real fuccours that are given to it, and from
the continual affiftance of habit and of ima-
gination ; it muft have its rational authority

and
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and its magic influence ; it muft a&, like
nature, by vifible means and by an unknown
alcendancy.

Nor will the ncccfiity of this union firike
with aftonithment a refle@ting mind. The
object itfelf is' fo extraordinary, that the
means muft be expeéted ta be of no common
magnitude. For a whole nation to yield
obedience to a fingle law is an arduous ex-
petation, whether that law originate in the
will of one man, or in the combined opinions
of a reprefentative aflembly,

The difficulty of the undertzking muft

appear confiderable, if we only compare it

| with the cppoﬁte-mbde of operation which
belongs to the phyfical world, where the
“motion ef b._odics is univerfally proportioned
to their mafies and their attradtive power,
 The obedience of a very great to a very

{mall number appears then to be a fingular
circumftance, an ided bordering almoft upon
myf’c,c,ry ; yet we believc' to be fimple what
= B 4 | has
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has long exifted in the moral order, as we
obferve with all the unconcern of habit, the
moft {urprifing phenomena of the univerfe.

At prefent however, when we have ftopped
all the wheels of the old palitical machine ;
when we have changed or difplaced them ;
when we fee alfo order every where fubvert-
ed, obedicnce every where oppofed, it is time
we fhould acknowledge that a motion, the
moft fimple in its effects, frequently depends
on an organization, the proportions of which
are the moft aftomfhing, and its fprings the
moft complicate. .

The executive power has the fame end,
the fame deftination in all governments ; 1ts
functions therefore may be eafily defined, and
feparated from thofe which exclufively belong
to the legiflative body; but when we are
defirous of organizing this power ; when we
with to make choice of the elements proper
to conftitute its ﬁrengtﬁ; when we with to

affure an agency free from abufe, a motion

that
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that thall be unaccompained with deftru&ion s
and would apply all thefe proportions to an
immenfe rotation, we perceive the difficulties
of fuch a theory; and the national affembly
might perhaps be pardoned for having flight-
ed or overlooked them, if all our misfortunes,
thofe which we have already experienced,
thofe which we feel at prefent, and thofe
which we have fhill to apprehend, were not
to be referred to this firft fault. This fault
we fhall long bave caufe to regret, and in
order one day to find its remedy, it is previ-
oufly neceffary to be conf{cious of it in its full

extent and in all its dependencies,

CHAP-
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CHAPTER IL

Formation of Executive Power, with Refiellions o
the Condul? chferved refpefling it by the National
Affembly of France.

| WE have juft thown that the formation of
the cxecutive power is the only difficulty at-
tending a political conftitution ; and we have
obferved at the fame time, that the welfare
of the ftate and the moft important interefts

of a nation depend on the wifg and prudent

folution of this difficulty.

If the national affembly of France there-
fore, examining with a perfevering and ferious
attention a queftion of f{uch magnitude, had
blundered in their conclufions ; if {eeking to
e(tablith a perfect: equipoife between the fe-

curity
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curity of public order and the maintenance of
liberty, the balance, from inadvertency, had
declined in their hands, the weaknefs might
have been placed in the number of errors from
which the title of legiflator does not exempt
men. But how can they defend themfelves
againft a heavier charge, a charge which, if
founded, would give us reafon to call in
queftion their political {cience, and tarnith the
glory after which they moft anxioully ﬁfpire,
that of talents and genius? Yes, 1t is on the
very eminence where they have placed them-
felves, it is ammdft the homage that attends
them like their fhadow, that I dare call them
to account for a fault, the fource of ait the
evils and troubles of France, and of which no
example 1s to be found in the hiftory of poli-
ticai legiflations.

Thas fault, the confequences of which have
been fo great, is the having abfolutely for- -
gotten the executive bewer, when they ought
to’have been mincful of it; the having mif-

3 taken
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taken its nature, and imagined that the law
was fufficient to create it; the having pre-
fumed that, in order to have a king, it was
only neceflary to declaie his crown hereditary,
and his perfon inviolable and facred.

We fhall throw fome degree of light upon
thefe propofitions by following for a2 moment
the path of our legiflators, and afcending to
the origin of their labours. This arrange-
ment of our refleGtions will be the more pro-
per, as the national aflembly itfelf, either
{educed by the attraCtions of order, or con-
fiding in its charater and authority, has
moulded its fentiments into a fort of fcale,
well calculated without doubt to diminith the
effort of invention, but which rifqued a failure
“in its application to the circumftances that
might occur,

The aflembly then, giving the priority to
the examination and recbgnition of the rights
of man, next proceedea to the choice and
adcspti{jn of the conftitutional articles of their

Ncw
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new political {yftem ; and having affigned the
third place in the order of their labours to the
tatk of conftructing laws for the regeneration
of all the branches of government, poftponed
to the laft the organization of the executive
power. |

They doubtlefs fuppofed this to be its rank.
But though it be true that, in the order of
action, the executive power comes next after
the legiflative, whofe decrees it ought to
execute, 1t 1s otherwile in the order of
thoughts generating the focial fyftem ; it is
otherwife when, we confider the moment in
which the different powers fhould be con-
ftituted, and receive the properties nece{fa{y
to their cxiftence and duration. Then no
fupremacy can be admitted ; and fince in a
political {fyftem, the movement protceds not
from without, but is inherent in all the parts,
by feparating the formation of the executive
power from tha_t of 'the other conftitutional

combinations, there would be a dan ger of our

becoming
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i)eCOmhlg the authors of an imperfe& \;ﬁfbr}{, a
work lame and fickly from its birth.

The winds and the waves a& not upon 4
veflel till the moment that it is completed, till
the anchors are raifed, and the fails fpread ;
but if the conftructor, in planning the dif-
ferent parts of his curious edifice, had not
taken into his eftimate the degree of preflure
of all the powers that were to impel or td
refift it, the veflel wotlld remain in port, and
would be unable to make its way in the
ocear.

Thus the national affembly, from the moment
their attention was occupied by the declaration
of rights, from the moment they thought of
~ fixing the conftitutive articles of their political
fyftem, ought to have made the necefiary en-
quiry, not only as to what were the generai
conditions on which fht; {olid exiftence of an
executive pOwWer depeﬁdéd,'. but alfo what
were the particular tonditions which this
inftitution required in a kingdom like I'rance.

In
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In that cafe the aflembly would firft have
feen that the utility of fuch a power was in
proportion to the importance of public order:
next they would have feen that the mainte-
nance of this order, the guarantee of pro-
perty, and the common defire of mankind to
enjoy in tranquillity the habitual confcioufhe(e
of perfonal fafety, were the fpirit and obje&
bf all political affociations; and feeking to
fecure to us thefe advantages, feeking at the
fame time to proteét liberty from the dange-
rous influehce of ufelefs authorities, they
would early have difcovered the true means
of rec&ﬂtilirig interefts apparently oppofite ;
and fixing their opinions, at leaft re{peGting
the different elements of which the executive
power ought to be compofed, and the laws of
equilibrium abfolutely indifpenfible to the
activity of government, they would have had
the refult of thefe confiderations prefent to
thei minds in the courfe of their labours and

ftudies,
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ftudies, and would from the firft fiep have

perceived its application.

Then, and if they had judged that in a
kingdom confifting of twenty-fix millions of
fouls, and with an impettwus‘and fickle na-
tion, 1t was impoffible by elevating beyond
meafure the imagination of the people to
elcape the dangers of anarchy, the affembly
would have avoided faying to it without any
real utility, men are born and continue equal in
rights 5 they would particularly have avoided
addrefling 1t in legiflative and proverbial
maxims, maxims which age eafily retained
and tranimitted ; and they would further have
avoided mifleading its mind by including
amonyg thofe rights, and under the title of 77—
preferiptible, all refiftance of oppreffion, a
vague, uncertain, and always dangerous idea,
- when the appl}cation' of 1t is abandoned to
the eternal ignorance of the multitude.

In fine, when the national affembly pafied
from the declaration of rights to the examina-

tion
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tion of the conftitutional articles, they pro=
ceeded blindfold in the difcuffion, fince they
had acquired no information relative to the
conditions neceflary for the eftablithment of
the executive power; and fince they were
abfolutely ignorant both how thefe conditions
would amalgamate with fuch and fuch parts
of the conftitutive code, and how they could
be made to aflort with the limited degree of
authority which the affembly were difpofed to
accord to the chief of the ftate. Thus the
moit fimple and moft fundamental conftitu-
tional articles would have been found to have
had 2 near reference to the previous queftions
that I have potinted eut; and which never en=
tered into the deliberations of the aflembly.
Let us apply theie obiervations to a few
examples: |

It is with propriety plaged in the firft rank
among the confhtutional articles, that the
Erench government 1s monarchical. 1 am far
- from thinking the national aﬂ%mb]y to have
Vor. I. C poffefied
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poffefled either the right or the power of
changing a fundamental difpofition, confe-
crated by all the inftructions and framped
with the feal of public opinion : but confider-
ing the queftion here in a {peculative view,
‘and fuppofing the aflembly invefted, as it has
pretended to be, with an unlimited licence of
pulling down every thing and building anew,
would they not have a&ed prudently, if, pre-
vioufly to declaring the French government
monarchical, they had enquired what degree
of confideration, afcendancy and rule it was
neceffary to fecure to the monarch, to enable
him to difcharge the funcions of the exe-
“cutive power in a kingdom fuch as France ?
For even admitting that this cnqu{ry might
have excited in the affembly alarms re{pect-
ing the extent of means that muft be lodged
in a fingle individu‘al, an individual however
bound to fecure public order, the protection
of the ftate, and the aé&ivity of the adminiftra-
tion, it would have led to the farther confide-

3 . ration
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ratiori whether thofe alarms, well or il found-
ed, ought not to engage the aflembly to adopt
a republican 1 preference to a monarchical
form of government; and thus they would
not themielves have been the occafion of a
queftion being at this day agitated by a part of
the nation, which fhould have been pliced
firtt in the order of politicaf difcuffions.

‘The hereditary {ucceffion in like manner,
was not unconneted with the inftitution of
the executive power and the degree of force
proper to affign to it: for though this fuc-
ceflion might {feem at firft view, a fubjeé of
umbrage, and a reafon for reducing the au-
thority of the monarch, yet as it is a circum-
ftance that leaves to chance -_tﬂhgqu@litics?ﬁfh_ :
the prince and the mfluence attached to his'-"
perfonal worth, it enforces the neceflity of
founding the royal authority upon real prero-
gatives, upon prerogatives adequate to fupply
the deficiency inevitable from the failure of -

{entiments of refpet, whenever, in the courfe
- C2 of
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of the numberlefs cafualties of nature, tiii€
fhall bring to the throne a fovereign deftitute
of the various gifts which are reverenced by
mankind. -

I thall beftow a curfory attention upori other

conflitutional articles. The national aflembly
in determining, at firft tacitly, and afterwards
in a formal rnaumma'r,,,~ the indivifibility of the
kingdom, could not act in this refpect from a
perfe@tly enlightened judgment, before they
had thoroughly explored, or at leaft taken
~ fome view of the queftion of the executive
- power; for, as the indivifibility of the king-
dom implies a profeription of a federative
govemméﬁ't,' the affembly thus bound them-
felves to inveft the monarch with the requifite
authority to govern, from the central point,
an immenfe kingdom ; and the dangers or the
inconveniences of this authority ought to have
been taken equally into their deliberation.

It was alfo not a matter of indifference that

‘the national affembly thould have beftowed

{ome
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fome attention upon the difficulties attending

the organization of the executive power, pret-
vioully to their decreeing conftitutionally that
the legiflative body fhould confift only of a
fingle houfe. For had they been aware, that,
among the different means that might be fe-
leCted for organizing fuch 2 power, one of the
moft mild and judicicus was the maintenance
of that inftin&ive and habitual re{pect, inde-
pendent of all reflections, which the people in
all nations of the world pay to the chief ma-
giftrate, they would w&thout doubt have
enquired how this refpect could be kept alive
without deftruction of rank; and this enquiry
would certainly have in fome degree modified:
their deliberations refpecting the tefolution of
the legiflative body into a fingle affembly,
Farther, when the national affembly de- F'
creed conftitutionally the permanence of the
legiflatures, without impofing an obligation as
to any difcontinuance of their fittings, they
could not be fure Of}he propriety of the mea-

i'ure,
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fure, fince they had negleCted to examine at
the fame time whether the proper means ex-
ifted of counterbalancing the diminution of"
reverence that would inevitably refult as to
the monarch, placed continually in the pre-
fence of a numerous and pﬁwcrful body,
towards whom all the hopes, all the fears and
all the regards of the natien wounld be in-
ceflantly direGed.

It would be eafy for me to thow in what
“manner the grand queftion of the executive
power bore a dire relation to the reft of the
conftitutional articles decreed-in the month of
September 1789, but it would be fuperfluous
to extend farther thefe refle&tions,

 The condu¢t of the national aflembly, at
the period of their decreeing the fundamental
articles of the conflitution, is calculated to
excite a fhill greater aftonithment. It was
natural to prefume, that, after having- abio-
lutely forgotten the formation of the executive
power in the diﬁ:ﬁﬂiﬂns which preceded the
. | gdqptiag
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adoption of thofe various articles, they would
at leaft have given it a general attention,
before they entered on the work of legif-
lation : but fo far from doing this, fo far
from fecking to fix their ideas refpelting
the prerogatives neceflary to the f{upreme
chief of the government, thg'y purfued a plan
direCtly calculated to divert their attention
from the fubje@. The 2ffembly divided the
~ examination and digeftion of all the laws of
the adminiftration among their vartous com-
mutees, each of which, in its department,
fathioned- the part of the monarch as it
pleafed. This the committees did, frequently
without at all confidering whether thgy
ated in union with the committee of cofi=
ftitution, and without enquiring whether there
were any general plan for the formation of
the executive power, and how each part of
the adminiftration was to concur with it.
The various committees alfo, previoufly to

their making their reporf to the aflfembly,
C 4 ~enquired
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enquired not whether the members of the
committee of conftitution were to aflift at the
fitting, and the aflembly equally neglected
to take the opinion of this their principal
committee on the reforms which the other
committees propofed, agreeably to their pars
- ticular fancies, but from uniform feclings as
to the reduction of the ancient prerogatives of
the monarch : the confequence was, that the
executive power found itfelf compofed of
thofe prerogatives only which had efcaped the
wreck of the various committees of the aflem-
bly, all deliberating and acting feparately, and
without any kind of concert.

Thus the ecclefiaftical committee, in-
fluenced by the opinion that the people were
c'ompctent to the choice of bithops and inferior
clergy, referved to the king no fhare in thefe
elections, not even the right of affent ar
approbation. The committee of judicatuge
adt:}pted the fame 1dea refpecting the nomina-
tion of judges civil and criminal, and forped

‘ it§
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its plans agreeably to this principie. The
committee of contributions conceived that
bufinefs of the exchequer would be better
difcharged if an invariable rule of promotion
were fixed as to its agents, and excluded ag
ufelefs every degree of influence and appoint-
ment on the part of the manarch. The
military committee alfo, in eftablithing rules

refpe&iﬁg'tha-; advancement of army officers,
laid upon the fovereign the f{everelt reftraint,
dealing out to him a {canty eoncern In the
affair of nominations, and even that, not with
a view of giving to the executive power its
neceflary confideration, but in order that there -
ight exift for diftinguifhed talents a the_

independent of the law of femiority. The
marine committee followed nearly the fan_ie.
principles; and as to the National Gendar-
merie, which it was thought__ unneceflary to
make an exception, the royal p.rerogativg was
ftill farther reftriéted, The penfion com-
mittee, periuaded that eyery fort of favour
. would
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would be more regularly diftributed by the
aflembly than by government, carried this
principle fo far as to deny the king the privi-
lege of beftowing a gratuity of a hundred
franks without the confent of the legiflative
body. Laftly, the committee of conftitution
itfelf, when occupiéd with the particular or-
ganization of the departments, diftri¢ts, and
municipalities, forgot, like the reft, the ne-
ceflity of fecuring to the executive power
fome means of confideration and influence,
and referved to it no thare in the nomination
of perfons whofe province it is to exercife in
the interior of the kingdom the functions of
police and adminiftration, to direct, proporﬁon,
and recover contributjons, and to watch over
every part of public order. The organization
of the national guards was regulated in a
fimilar manner, and I could extend thefe
examples flill farther; but I have cited
enough to thow that each committee, think-
ing only of the ohje&t of the adminiftra-

tion
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tion which it was to plan, neglected entirely
the part ﬁeceﬂary to be afligned to the exe-
cutive power, in order to inveft it with the
confideration indifpenfible to its exiftence.
The committees had received from the
affembly no inftruction to do this, fo that the
blame of their conduct falls not upon them,
Befides how were they of themfelves to
afcertain the degrée of royal influence that
ought to be preferved? Each of them purfued
its labours feparately, without affording a
thought to the confideration in what degree
it became them to concur in the conftru@ion
of an executive power. They treated this
power as if it had been 2 fuPernaturgl and
pre-exiftent faculty againft whicleach of them
indifferently was called to direét its attacks;
while in reality the executive power, amidit
the general annihilation of the old government,
could only derive its activity and exiftence
from the fources of .influence and afcendancy
which fhould be defignedly referved to 1t;
and
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and thefe fources would be proportioned to
the mode in which the royal authority thould
be difplayed in each department of the public
adminiftration.

It was neither to the different committees
of the national aflembly, nor to any of its
deputies in particular, that the appreciation
of tne means proper for inftituting the exe-
cutive power ought to be confided; fo im-
portant a difcufiion belonged to the affembly
itlelf 5 and it ought not only to have preceded
the work of legiflation, but it merited alfo to
have been confidered jointly with the deter-
mination of the P;incjpal articies of the con-
"fhitution,

- The aflembly having deltroyed all the ob-
Tigations, all the principles, all the ufages,
ail the habits, and all the kinds of refpeck
that, under the preceding government, had
given luftre and fuppér‘t to the executive
power, It Was no longer fufﬁci'ent fo declarq
that this pGWe_r fhould re¢fide in the hands-of
| the
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the monarch : it was neceffary, after matus
deliberation, and with every poffible afliftance
of human intelle&, to form a pifture of the
prerogatives requifité to enable the king to
exercife the auguft function confided to him ;
it was neceflary, in the prefence, as I may
fay, of public order and of liberty, care-
fully to inveftigate the point of conciliation
between two interefts equally dear, and te
obtain by dint of rcflection that precife mea-
fure, that juft proportion, which might efcape
the vague enquires of fyftematic minds, and
the difcernment of which is referved for the
calm refearches c:f reafon and the penetration
of genius.

This national and judicious organization I
a power deftined to maintain public order and
the obfervance of the laws, an organization
important both on account of its object and
its neceflity, might have raifed our thoughts
to the moment when the fovereign author of
nature, after having ereated man, determined

In
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in the depth of his wifdom, what degree of
force and ativity he fhould add to the moft
valuable of his gifts, the gift of liberty.
When the national aflembily had once -
fixed their opinion refpecting the requifite
means to fecure to the executive power its
proper afcendancy and confideration, the
committees, inftead of fuppofing that the fole
will of the law gave to this power its full
completion, inftead of fuppofing that it was
‘already too great, when as yet it had no ex-
ifitance, would each, in the courfe of its
Iabours, have endeavoured {o to conftru& the
department of the general ;dminiftrati{m that
~came within its province, that it might
harmonize with the principles eftablifhed by
sthe affembly: and thus the executive power
would have been modelled, not at hazard
and from no fyftem, but agreeably to a well
arranged plan, ‘the refult of the firft delibe-
rations of the legiflator.

It appears then;, that whatever diﬁ’er{;nce
of
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of opinion we may fuppofe to exift refpeting
the inefficiency of the executive power, as it
has been conftrutted by the accidental con-
courfe of fentiments in the different com-
mittees, or by the ultimate decifion of the
legiflature, it is not lefs incontrovertible that
the national aflembly departed from the line
which the nature of their office ought to
have impofed as a law upon them; that
thesr entered upon the bufinefs of legiflation
without forming any previous plan refpe&ihg
the neceflary prerogatives of the executive
power ; and that thus, deprived of the capa-
city of _]udgmg, they liftened in vain to the
reports of their ‘committees, incapable of
deriving any light as to the propricty or m

propriety of banithing, as they have done, as
much as poffible, the influence of the monarch
from the nomination to all appointments in
the church, the army, the navy, the police,
the magiftracy, the finances, and the admini-
ftration. .

The
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'The national aflembly and its commitfedd
have thus feen themfelves confirained tg
adopt a maxim of Montefquien for their
guide, and which 1s treated at large by
Rouflean in his Social Contra&t, which is;
that the people ought to do of itfelf whatever it
is competent to do well, and what it cannot do
well it fhould leave to be performed by its mini-
fers. But thefe philofophers are fpeaking
exprefsly of democracies ;-and even in fuch
-governments a principle of this nature cannot
be admitted without fome modification. Nor
is 2 democracy able to difpenfe with an exe-
cutive power; and in order to form this
‘power fuch prerogatives muft be given to it
- as fhall fecure the neceflary degree of con-
ﬁdqmtibn to caufe it to be refpeted. As
democracies however exift only, and can only
exift, in {mall flates, public opinion is there
fo confiderable an aid to'the executive power,
that this power can accomplith its objet and
maintain public order with very feeble means.

But
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But to apply the maxim of Montefquicu to
a kingdom like France, is one of the greateft
faults that a legiflator can commit.

If indeed, in a pelitical conftitution, the
executive power were invented for the conve-
menee and amufement of the perfon who was
to exercife it, it would be right to beflow on
it fuch prerogatives only as the people thould
think proper to reject; for every degree of
preference would belong to the nation, either
becaufe of its fovereignty, or on account of
the immenfity reprefented by its colletive
exiftence. But a diftribution dire®ly the
reverfe would become fitting, if the exceutive
power were confidered as the corner ftone of
political fociety, if it weré r eyndcd, in tMe
light it ought to be regarded; as the protector;
the guarantee of public order, and the power
that gives motion to the general adminiftra-
tion. 'Then it would -be incumbent, for the
fake of the welfare of the ftate and the intereft

of the nation, firft to examine and afcertain

: VQL& 1. : D Whart
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what prerogatives were requifite to render
this power effetual; and after having fixed
them, with all the precaution that a love of
liberty infpires, the overplus that remained, if
I may be permitted fo to exprefs myfelf,
would fall to the people to be exercifed in
elections and other affociations indirectly con-
nected with the adminiftration. It is againft
an ufelefs authority that the people fhould
feel refentment, never againft that which is
inftituted for their own advantage. This 1s
what they would have been told and what
they would have felt, had there not been a
greater eagernefs to pleafe than to ferve the
people, and had there not been a defire to
make the fpoils of the executive power, the
inftrument by which to feduce them.

In the mean time individual interefts, per-
fonal views, the fecret and dark career of in-
tripue, the daring attempts of undifguifed
ambition, the mad paffion for new f{yftems,
and the knight errantry of metaphyfics, would

have
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have had, over the mafs of virtuous and upright
minds, but a feeble influence, if the national
affembly, by a preliminary difcuffion, had
taken meafures to afcertain and determine,
before they entered on the work of legiflation,
what degree of force it was neceflary to accord
to the executive power to conftitute its effence.
They would then have had an inftru@ion that
would’ have ferved them as a guide and a
model to which they might conflantly have
referred ; amd they would certainly never have
confented that this power fhould be compofed
of the fcattered remnants of prerogative, the
entire. work of chance. Then alfo the di-
rectors of this aﬁ'cinbly, thofe haughty and
imperious guides, would not bave had the
temerity to {uppofe that the executive power
could be created by their fole fiat, by a fingle
word from their lips; but In 2 moment of
diffidence would perhips have thought that it
was not the province of mortals to fay to the
paralytic, furge et ambula, rife up and walk.
D2  CHAP.-
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CHAPTER I

In what manner the Queftion of Executive Power oughbé
to have been treated by the National Affembly.

IN great affairs, and in the various exercifes
of thought, the queftions moft difficult of
determination are thofe in which the mind
has to fix limits, and to draw with accuracy 4
line of demarcation between contending prin-
ciples. There are political problems of the
higheft importance in which this difficulty does
ot exift. Thus, the dlﬁnbunon of powers,
their line of feparation, the formation of the
legiflative body, together with many other
political difpofitions, doubtlefs require juft
views and confiderable comprehenfion; but
for the folution of quef’cmns to which T allude

another
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another and higher fpecies of intelle& is re-
quifite, and among thefe queftions there 1s not
one that occupies {o immenfe a {pace, that
prefents {o many uncertainties to be cleared,
as the prudent and deliberate choice of the
means neceflary to give to the executive power
the activity of which it ftands in need, with-
out violating political liberty or 'fubje&i.ng it to
peril, ‘The tafk is arduous, and neither the
force of reafoning, which from propoﬁtio.n to
propofition leads at laft to truth, nor that
metaphyfical fpirit whofe rapid flight fre-
quently attains it {fooner, are adequate to its
accompliﬂ]ment.“ In this bufinefs the mind is
called to a fugitive point, to an bbjeé’c_ which
prefents itfelf under inﬁnitc__a_pmilics of afy.
pearance, It has uncertain forces to calculate,
apparent oppofitions to reconcile, vague limits
to fix, and the general {yftem of proportion
that it muft obferve depends upon numberlefs
combinations and dependencies. It requires
therefore the union of various fpecies of talents

| D 2 properly
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properly to organize the executive power in a
great empire ; particularly when the old foun-
dations have been demolifhed, and when the

{oil on which they ftood, dug up in every di-

rection, affords not the flighteft trace of the
edifice.

Every thing thus feemed to point out to the
national aflfembly the neceflity of fearching
for a model, not in order fervilely ic conform
to it, but to affift them in fixing their ideas
amid the immenfe veid which their deftruc-
tive genius had fpread around them. 'This
model was near at hand, a circumftance that
was our misfortune : for had it not exifted on
the banks of the Thames, but been tranf-
mitted down to us in old traditions, extracted
from a Chinefe or Arabic manufcript, and
found by chance 1n fome libfary, or myfte-
rioufly confided to the chiefs of our legiflators,
their ambition to pafs’ for inventors would
perhaps have led them to doubt, whether de-
riving their ideas from the extremity of the

| globe,
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globe, or from remote antiquity, was not
tantamount to being the authors of them;
and we fhould have enjoyed the Englifh go-
vernment in an improved ftate, a government
more free than that which we have at prefent,
and affuredly more happy. We fhould have
had' at leaft an executive power capable of
preferving public order, without exciting fears
for the maintenance-‘nf the conftitution ; and
as the -opinion. of the nation might have been
direted with greater facility towards prudent
ideas which had ftood the teft of experience,
than towards wild and unprecedented {yftems,
the moft perfect fatisfaction would have pre-
vailed for the prefent, with the additional cer-
tainty of 1ts continuance, and general trag-
quillity would have been its firfk prefage. -
Ah! on what trivial caufes do great events

depend ! This common maxim could never
be applied with greater truth and force than
to the political fituation in which we have

D 4 been
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been placed, and in which we ftill find our-
lelves.

But I recal the attention to the executive
power, to that branch of the conflitution
which is infeparable from every other. It is
thus, that in' my opinion, the example of
England might have ferved to dire& the me-
ditations ot the legiflators of France—They
had to combine and organize a power, the
guardian of publii:: order, the principle of the
entire activity of government; and fince, in
fo ferious a bufinefs, prudence would not per-
mit them to be guided {olely by conjeé"cﬁre and
{furmifes, they ought to have fought in the
mofit temperate monarchy of Europe for a
knowledge of tihe elements that enter into thc
formation of that power; and perceiving at
the fame time that the Englith adminiftration
with all its prerogatives has barely authority

fufficient for the maintenance of order and
the prevention of anarchy, they would natu-

rally
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rally have been led to fathion their ideas in
conformity to thele falutary obfcrvations.

Forewarned in reality, by the experience of
a century in a neighbouring people, what fort
of combination of means and prerogatives was
requifite to give efficacy to the executive
power, had any particular parts in this com-
bination not met with their approbation, or
ftruck them as attended with inconvenience,
they might have modified thefe in another
manner ; but fure of an objet of comparifon,
and having it always prefent to their thoughts,
even in deviating from 1t they might not have
wandered into error.

Such, as it appears to me, was the moﬁ:
fimple mode of proceeding, and what wouﬁ
certainly have been recommended to the le-
giflators of France, not by vanity, not by an
ambition to pafs for inventors, not by pre-
fumptuous confidence, but by that plain good
fenfe, before which I am every day difpofed
to bend the kneg with greater refped, in con-

fequence
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fequence of feeing how dearly in all tranf-
aGtions we pay for the contempt in which it
is held, Alas! there are who conceive it
bafe and low ; there are who foar in all the
{ublimity of metaphyfic pride, who if, while
they led the aflembly along with them in their
aérial circle, had afcended a little higher,
would perhaps have arrived at the region of
this defpifed principle.

In treating {o important 2 queftion, it was
furely right to feek for information by ex-
amining what were the elements of which the
executive power of England was compoled :
it was reafonable to confider whether the de-
gree of prérOgativc with which that power
was invefted proved in any refpect injurious to
public liberty; and fuppofing for a2 moment
we had been led to this belief, it was our bu-
{inefs to have fought how to guard againit the
danger ; but on no account ought the fecurity
of public order and interior tranquillity to have

been abandoned, blefiings fo dear fo inefti-

mable ,
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mable, and the enjoyment of which is the
chief obje& of man’s defire when he re- .
nounces individual independence to unite him-
{clf to fociety.

In {tudying the hiftory of England from
the revolution of 1688, it would have been
feen that the national conftitution, refpectfully
maintained, had experienced no important
change, and that political liberty, under the
different guardian powers, had continued un-
alterable : etiential truths, and which I mean
more minutely to inveftigate.

What informatign, what {uccour, would not
experience have afforded us had we been dif-
pofed to confult her! 1t is the that furnifhes
us with the extra@ and fublimate of the
knowledge of all ages and of all nations, and
who inceflantly manufacturing with her wheel
ideas the moft fubtile and imperceptible in
their origin, gives them the confiftency adapted
to our ufe ; but unfortunately they then aflume
the name of common maxims, and we begin

to
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to defpife them. But the moment approaches,
when, after having imprudently difcarded the
tie that unites them, we fhall find in their
compofition ¢very degree of intellect and of
thought.

I propofe, in the following chapters, to draw
a parallel between the organization of the
executive power in England, and the elements
of which this powﬁr is conftitcted with us,
This comparifon will {erve not only to {how
the extreme weaknefs of the authority which,
in France, is to watch over the maintenance
of public order; but will alfo naturally lead
me ta juftify what I have advanced, in the
beginning of this work, refpecting the intimate
union that exi{ls between the formation of the
executive power, confidered in all 1ts relations,
and the various conflitutional laws of a nation,
It is, I cenceive, by applying general ideas to
real objects that they become additionally in-

ftru@ive, or at leaft are the more eafily under-
ftood. R
CHAP-
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CHAPTER 1V.

Formation of the Legiflative Power,

IT is impofiible at the ptefent moment t¢
turn our eyes to the political ftate of France
and of Eng]and, without being ftrack with an
incontrovertible truth ; that in one of thefe
countries, enjoying the moft perfet civil and
political liberty, there exifts the happy art of
preferving the focial harmony, of maintaining
public order, and of fecuring the ativity Q§
oovernment ; and that in the other all thefa
advantages are indifcreetly expofed to danger
and furrendered into the hands of chance.
This propofition deferves to be confidered
in different lights, and in the courfe of its
mveftigation [ fhall examine various parts of
the civil and political fyftems of the two king-

doms 3
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doms ; I thall thow their conneion with the
conftitution of the executive power, and fhall
point out at the fame time the relations of
this power with order and liberty, with order
and equality. I fhall confine myfelf to the
great outlines of the fubjedt, and without
interfering with the fpeculations or charatter
of men of talents whofe thoughts have been
thus employed, fhall particularly attach my-
felf to that method which is beft calculated
ta reconcile and furnith a mean between
doubtful opinions.

I thall firft dire&t my attention to the con-
ftruction of the legiflative power, the com-
mencing point in the focial {cale.

Every one knows that in England the
legiflative body, under the name of parliament,
15 formed of two houfes; that the confent of
their opinions conftitutes the law, and that
this law receives its completion by the fanc-
tion of the monarch.

Every one knows that one of thefe two

divifions
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divifions of the legiflative body, denominated

the houfe of commons, is compofed of re-
prefentatives eleted by the nation, and that
the other, called the upper houfe, confifts of
peers of the realm, an hereditary dignity of
royal inveftiture. |

We perceive at firft fight the majefly of 2
legiflative body conftituted in this manner, and
the influence it muft have on public opinion;
on public opinion, not as fome would mould it,
by the aid of fattious ideas and conftrained
fentiments, but as it exifts, and ought to exift,
in European countries and in the midft of the
immutable circumftances that govern us.

The houfe of CGmmons, hke all eleé’civg
affemblies, reprefents, or is at leaft the fub-':
flitute of the general will, a will changeable
becaufe of its generality, and becaufe of the
empaffioned elements of which that generality
1s compofed. Such a divifion of the legifla-
tive body, the moft powerful as to number,
credit, and energy, is wifely fituated near

another
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another divifion, which, lefs numérous, but
unchangeable in its condition and funétionsy
reprefents more particularly the conflant 1n-
tereft of the kingdom.-

There is thus, in the union of thefe two
houfes, a chara&er of harmony, as well as
a fort of compa& and firmnefs ; and we fee
how they mutually affift each other in order
to obtain the confideration with which a
Jegiflative body cannot difpenfe, and how,
united, they acquire the degree of force ne-
ceffary to defend reafon againit the enterprifes
of turbulent fpirits and the incurfions of ma-
levolent geniufes. r

It is different with a legiflative body, ¢om-
pofed, as mn France, of a fingle houfe. 1n
‘that cafe it foon becomes the object and le-
velling point of all the paflions. Every one
being aware that a majority of opinions is all
that is neceflary to decide the moft important
interefts of an empire, exterior combinations
are formed ; individual focieties and pelitical

clubs
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clubs put things in train to effect that ma-
jority, and feduloufly ftudy the art of direéting
a deliberating aflembly ; the art of moving it
as they pleafe by intrigue, by falfe reports,
by alarming publications, and every other
{pecies of influence. All thefe manweuvres
would be defeated, if the fuffrage of two
houfes was néceITary to-the formation of laws ;
the {pirit of faction would then ceafc to be
encouraged', and the fources of an infinite
number of diforders no longer exift. Morals
alfo would gain mnﬁderﬁbly by this change ;
for their authorit}f 1s wholly loft when a great
part of the nation are enticed from a domeftic
and laborious life, in order to engage in a
licentious career of poﬁticﬁl" paflens, and ffiz
variety of plots Which thofe paffions generate.

The national affembly imﬁgines that it
reigns alone, fince it is.the fole legiflator :
but does it know the part which it is obliged
to take with the irregular partners of its
power ? This is beyond calculation ; for 1t is

Vor. I. E no
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hot feldom that thofe who fpeak from fear of
act from imitation, are difpofed to exceed the
opinions of their diftators, in order to acquire
by this exaggeration the chara&er of free
agents. The Englifh houfe of commons
would much rather have to harmonize with
the upper houfe and the other eftate of the
realm, than to exift under the yoke which
is placed on the aflembly of France; 2 yoke
fo terrible that it allows not independence
of opinion and freedom of thought: and on
fuch conditions I know of no autherity that
is defirable, at fuch a price I know of no civil
dignity that can be honourable.

. We mean not to call in queftion that there
are in France two legiflative fe@ions, but the
organization of both is monitrous ; one 1s the
nﬁtigml aflembly, the other that comhination
of pﬂlitical {ocieties to which it is obliged to
~ccommodate itfelf. And we fhall deceive
ourfelves if we imagine that by deftroying
thefe focieties the evil would be cntirely re-

medied ;
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tiedied ; for they contribute to the force of
the legiflative body, and fupply the want of
confideration that muft inevitably refult from
its conformation. Refpeét can now no l'oﬂgei"
be impofed but by the power of riumbers ;
this is a confequence neceffarily arifing out of
the fyftem of perfect equality when eftablithed
In a great empire: an ixnlibrtaht refletion
which I fhall siore particularly irxveﬁ"igate irt
another part of this work.

We have direCted the feader’s attention to
the advantages of 2 regular divifion of the
legiflative body Into two houfes ; but we have
confidered the queftion only as it relates to
popular cominotion and a {pirit of turbulence
and faction ; we fhall now obfetve.that fuch.
conftitution would have the happieft influence
on the deliberations of the legiflative body it-
{elf.

It is not poffible to fubjet the opinions of
a legiflative body to any regular mode of
cenfure, becaufe, in that cafe, the idea; which

E a it
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it is fo neceffary to preferve, of its fuperiority,
would no longer exift: by becoming however
a legiflative body, it does not ceafe to be an
affembly liable to all the errors, all the indif-
cretions and weaknefles which are the lot of
humanity. The eftabhihing therefore this
cenfure m the very bofom of the legiflative
body itfelf, by dividing it into two houlfes,
was a beautiful and truly ingenious idea..
Each houfe is thus obliged to form to itfelf a
model of wifdom, and to have it centinually
In view, ﬁn.ce this wifdom is in ordinary. cir~
cumftances the moft certain means of unity
~ of opinion. It is different with a fingle houfe,
-Which muft f{eek to dlﬁmgulﬂl 1tfelf_ by X
treme ideas, fuch ideas alone being. formed to
catch the crowded and capricious theatre
whofe fuﬁ’mge and applaufe are the objets of .
“its ambition. The rejeCtion of the plan of
two houfes when conftru¢ting the legiflative
body, and the formation of this body into a
- fingle deliberating aflembly, is nearly like
' ~ giving
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‘giving to the empire of the paflfions the pre-
ference over the authority of wifdom. No

one is ignorant of the facility with which the

‘affent of numerous auditors may be obtained,
either by the f{ubtlety of argument, or by the
infinuating power of eloquence, particularly
when certain circumiftances are laid hold of
by which to act upon the mind. It is wifely
ordained in the French conftitution, that the
projeted laws fhall be read three different
times, at intervals of eight days; but per-
mifion being at the fame given to depart from
this rule in wrgent cafes, this urgency, decreed
every inftant, is become a mere form, which
may be employed whenever one pleafes. 1Im -
a word, as altercations and quarrels are mﬂrﬁ |
frequent at the table of your high gamefters .
than at any other, fo when an aflembly decides
of itfelf the fate of the empire, hatreds, di-
- vifions, and jealoufies muft reign there with
greater violence, than if that affembly had re-

prefented a portion only of the executive power.

E 3 Not
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Not one of thefe obfervations is applicabie
to the Englith conflitution ; and its firmnefs,
its confiftency, the calm it diftufes, the judi-
cious conformation and firit obfervance of
the laws, and the regular action of the execu-
tive power, all thefe happy circumitances are
in a great degree to be afcribed to the divifion
of the legiflative body into two houfes, whofe
agreement -in opinion hxes the fentiments of
the reft of the nation, attralts refpedt, and is
followed by obedience.
 The inftitution of the upper of thefe two
“houfes concurs in the fame,end, though in a
‘different. way. By its extftence and intermes-
diation, the majefty of the throne, fo necef~
fary to the fupport of public order, is eflentially,
preferved to the king of England. The peers
of the realm ferve as a pillar and an efcort to
the royal dignity, as a neceffary round in the
ladder by which we mount to the ideas we
ought to form, and the refpeé we ought to

entertain for the chief of the ftate. The mind
of
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of man, unaffifted by this graduated progrefs,

unprepared, if I may be allowed the expreflion
for the idea, will not form to it{elf the notion
of an office that is without an equal. Where
the diftance between the prince and the
people 1s too great, the imagination lofes it-
felf; where it is two little, tamiliarity breeds
contempt. ‘'The idea of a king has fomething
11 it that ftartles us ;'.as long therefore as the
office is retained, we muit wrap it in the
veil of public opinion, and cultivate with great
afliduity the growth of that opinion.

It was in order faithfully to adhere to the
fyftem of perfe equality or to maintain the
quackery of it, that the national affemnbly re- R
jected the inftitution of two houfes of lcglﬂa- -
ture, of which England and America afforded
examples : but s they deviated from the
fyftem in two very confiderable inftances, the
appbinting a monarch at one end of the focial
{cale, and at the other excluding from every
POliti_cal office thofe who did not contribute 2

| E 4 certain
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certain proportion of taxes, it is difficult to
conceive in what confifted the neceffity of
obferving the moft rigorous levelling principles
between thefe extremes.

The {yftem of a vanity ever jealous of in-
vafion, having firft been gilded with a {pecious -
varnith of philofophy, has been the fource in
this inftance of many a miftake. They de-
termined on a fingle houfe and a fingle rank,
and thus firipping the legiflative affembly
of all the aids that ancient manners pfbff'cred
to their acceptance, and trufting too much to
the force of truth, they will perhaps find that
they have eventually brought the affembly and
truth itfelf into contempt. They would have
played a much furer game if, in a monarchi-
cal government like that of France, they had
given tg the houfe of reprefentatives a kind of
finithing and relief, by uniting to it another
houfe compofed of the moi’c.conﬁderable men
of the nation either for rank or landed pro-

perty, and at the fame time referving to the
houfe
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houfe of reprefentatives a larger privilege, and
the right of originating all a&s of taxation and
finance. | |

The conftituent affembly has difcovered ne
knowledge of the effects of imagination on a
numerous people, It prefumed that it had
the power to create the majefty both of the

throne and of the legiflative body without
the {fuccour of any- other idea than the empire

of the law. Time has already proved its
miftake, and will prove it ftill more com-
pletely when the firft enthufiafm fhall fubfide
which {upports new opinions, and {hall leave
thefe opinions to the fole protection of reafon,
The Englifh, who have reflected for a longer
period than ourfelves on p011t1cal conftitutions,
would believe their monarchical government to
be of no long duration, fhould the haufe of
commons by an unexpe@ed reyolution, ever
compafe of itfelf the legiflative body. Human
beings are never ftationary : it is the inevitable
eftect of the agitatipn qf their faculties, and
‘the
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the particular tendency of their imagination,
Thus the commons would not fail fpeedily to
prefs too clofely on the monarch, if the peers
no longer pofiefled their prefent powef of re-
fiftance ; they would foon diffipate the veil of
opinion that encompaffes the throne, and that
conftitutes its conventional grandeur ; and after
having maimed the refpe for'the fovereign,
they would render him, without intending it,
ufclefs to the ftate, and the equipoife of go~
vernment would be wholly de&ro}red. .

In the mean time, if we may thus reafon
refpeCting a country where the houfe of na-
tional reprefentatives 1s compofed of men di-
ﬁinguifhed by their education, and attached
to the intereft of the ftate by their having
confiderable landed property*, with how much

greater force will thefe refletions apply to a

¥ The reprefentatives of counties are required to pof-
fefs eftates of fix hundred pounds fterling a year, and
the reprefentative of towns eftates of three hundred 3

vear.

legiflative
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legiflative affembly, the members of which
are eleted and take their feats without, proof’
being required of their pofleffing any fortune,
This remarkable difference between the two
countries highly and intimately concerns the
executive power, whofe tatk becomes eafy in
proportion as refpeét for the laws is augmént-
ed. Now, till the mqit rooted, moft ancient
and moft natural opinions fhall be fubverted,
{uch citizens, as are attached to the well-being
of the ftate by ties of property, and whom
tortune has blefled. with the means of ac.
quiring the various kinds of afcendancy refult-
ing from ¢ducation, will always give to the
laws of which they may be the authors 2 chae
rater of {uperior reverence. Let us never for-
get that the obedience of a very great number
of men to the deliberations of a few individuals,
is a furprifing phenomenon in the moral order
of things; and that we therefore hazard
¢onfiderably by negle@ing any of the means
¢alcylated to inﬂq;ncé the opinions of men.
We
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We may fometimes by the aid of multiplied
punifhments, emanating from force, be able
to difpenfe with this refpedt, but it is a fenti-
ment indifpenfibly neceffary to the mild, re-
gular and durable operation of a political ine
{titution.

The 1dea, no doubt, that firft prefents it-
felf, when we proceed wholly upon general
principles, is that in his perfonal affairs every
man has a right to chufe for himfelf : but thefe
philofophical abftrations will not always ac-
cord with practical truth. The miftake lies
in the word choice, a term employed to fignify
that dictate of the underftanding by which we
are carried towards the abjeét moft agreeable
to our habits and our interefts, The applica-
tion of the word, as thus defined, admits of
po difficulty, in the cafe of an individual
placed within a narrow circle of perfonal in-
terefts, pofleffing {ufficient light to diret him
towards what is moft for his advantage, and

gxprefling his fentuments in a dire¢t manper 3
but
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but none of thefe circumiftances take place iri
the act of nominating the delegates of the
people to'the national affembly. Does the in-
dividual nominate them himfelf, it is moft
commonly from the opinion of another that
he forms his decifion: are they nominated by
the mediation of a body of eleCtors in the
choice of whom he has participation, he rung
the rifques refulting fometimes from the paf-
fions and fometimes from the partialities of
that body: laftly, the majority of fuffrages
being underftoed to bind the minority, it is
frequently a very fmall number of voices that
determines the préfcrence. To give the pPeo-
ple therefore their true intereft for their guide,
is no violation of their rights; when that in-
tereft is to be interpreted by legiflators in
whofe wifdom they have placed their confi-
dence ; for that intereft is 2 much furer war-
rant of the opinion of the people, than their
opinion is a pledge of their intereft. |
Had the national-airembly then, like the

3 Englifh,
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Englifh, the Americans, and all other natfons;
confidered propert; and a property of an im-<
portant kind, as fecuring the attachment of
the citizens to public order and the interefts of
the ftate, they would have eflentially ferved
the people and the nation by niaking the pof-:
feflion of {uch property the fine qua non of ad-
vancement to the dignity of legiflator *.

A man without property 1s not a ;complefc"
titizen, fince he has no intereft in the majo-
rity of public affairs ; and I cannot conceive
how the deputies of the national aflembly,
whofe fole pofleflion is 4 rich fund of words,
can take upon themielves t0+ influence, by all
forts of means, the decifion of queftions, the

refult of which is perfectly indifferent to them;

* T have frequently regretted that the Notables, af-
fembled in 1988, did not make property a neceflary
qualification to the being admitted into the ftates ge-
neral. The king, influenced by their opinton, would;
I believe, have aflented to the meafure : but they were
more accommodating than the Notables in former in-
ftances, at leaft as to the admiffion of the nobles.

_-F-"'
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or at leaft affe@s them only by philofophical

affinity. Thefe men, though certain that they
{hall take no part in the chances of war, certain
al{o that they fhallnot have tolament their fields
ravaged and their houfes on fire, are not lefs
the ardent promoters of political conflicts.
How many thoufands of men daily pafs from
life to death amidft the cries of erief and de-
{pairs, it matters not to them ; they undertake
for nothing but the crowning their exit with
an apotheofis. How many others have their
fortunes wrecked by the diforder of the finances,
the ufual cbnfequence of political troubles, is of
cqual unconcern to them ; they know that their
own fortune is fafe in the impenetrable afylum
of nonentity. It is an extraordinary ftrefs in-
deed to lay upon the place of one’s birth, or -
one’s baptifm, to imagine that with a mere
certificate from_ the parith regifter, one has a
right to come forward and take a part in the

ruin of anation, and to prefcribe to others fa-

crifices in which we have no fhare. A pre-

——
-

tenfion .
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tenfion like this cannot fail to be feen in its true
light, if we contraft the petty accident on
which it depends with the momentous confca
quences to which it may lead.

It will perhaps be {aid, that the conftitution
has in reality ferved the executive power by .
impofing on the deputies to the legiflative af-
fembly no reftriction as to propetty, fiace the
chance is hereby greater of its being able to
a& upon them, by fecret means.

This affertion obliges me to confider what
political rank it is neceffary to affign to cor-

- ruption. It may fupply in certain governments

the want of proportion between the different
eftablithed powets; but in organizing thefe
powers, previoully to conftru&ing the edifice
of the conftitution, the legiflator will nevet
think of favouring corruption by making 1t
one of the elements that are to compofe the
authority of government ; for, diftinét from
the confideration of the immorality of fucha

fyftem, it is obvious that he can admit among
~ his
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his artangements no force whofe degree of
operation 18 uncertain. He ought, by the
prudent accord of all the parts of the focial
conftitution, to prevent the power of abufes,
and not by means of abufes fecure the poli=
1@ harmony.,

The nationzl affembly, taken colle@ively,
have often fhewn their diftruft of fources of
corruption ; but whenever the queftion has been
agitated, whether an inferior falary ought not
to content them, or whether -the.y might not
make a temporary facrifice of a part of it to
Pﬂl‘f;ﬂfﬂs of benevolence, individuals havealways
~been found whofe cloquence could diffuade
them from meafaresof this kind, by infifting on
the necefity of reprefentatives-in . the capacity
of legiflators, enjoying an income that {hould
be a {ufficient {ecurity againft the fuggeftions of
intereft, ‘The certainty however of twenty-
eight francs a day for a period of two years, is
no very powerful fafeguard ; and the ,momer%tf'
they employed, for the purpofe of retaining

. Vor. It | their
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their pecunium entire, the reafonings of mo<

rality, it is ftrange they did not recolled, as a

means more natural and more effetual for

preferving the independence of the aflembly,
the propriety of affigning a certain extent of
property asa proper qualification for a merp-
ber of the fovereign legiflature.

A farther very interefting idea fuggefts it«

felf to me upon this important fubjeét. One
of the circumftances moft emphatically in-

fited on as the peculiat merit of the Englith
conflitution, is the equilibrium of the diffe~
rent powers, to which the whole edifice is in-

debted for its ftability, This equilibrium has
~ been applauded by fome perfons from reafon
and reflection, and by others with louder eu-
logium merely from imitation. I will not
controvert this opinion ; but I will ftate one
that has been fuggefted to myfelf. I believe
the ftability of the Englith government 1s not
due folely to the balance of authorities, but
the accurate and delicate harmony fo to fpeak

“that
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that fubfits between the truft and the inhe-
fent importance of the petfons who conflitute
the three branches. Ifi my opinion the union
of thefe branches depends in 4 cénfiderable de-
gree upon the foft and géntle tranfition, that
exifts to the dppfeherifion of thankinid; betweeri
the majefty of tlie prince, the dignity of the
peers, and the perfonal fmpoftahée which the
¢ommons derive from their landed ptoperty
and their libetal education: and I will add that
the harmony of the conftitution would proba-
bly expire, if either the peers ceafed to be
mediators betwéen the crown and thie houf¢ of
reprefentatives, of if perfonal eftimation in
the greater number of the reprefentatives did
not bring them nearly to an equality with the
indefeafible etninence of the peers. I leave
this fuggeftion to the confideration of men of
thought and penetration ; but I am miftaken

if its principle be not true and important.
It 1s impoffible to eftablifh harmony between
different powers by the fole effe@ of a jealous
F 2 watche
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watchfulnefs and a mutual diftruit, Nﬁigﬁa

bouring nations, indeced may thus keep each
~other in awe, with the aid of their citadels,
their fortrefles, and their ftanding armies ; but
the powers of which a government 1 com-
pofed, powers intermixed in various ways,
and the exercife of which devolves on men
fubjeét to frailties and paffions, are not to be
retained in their place but by means of re-
ciprocal relations ‘nicely. graduated. Were
we to difcard thefe principles of union, and
{ubftitute laws of equilibrium in their ftead,
it would be neceflary, if I may fo exprefs
myfelf, to place a centinel on the confines of
every vanity, every fort of felf-love, every in-
dividual ambition. They are ties then not
counterpoifes, proportions not diftances, fit-
nefles not vigilance, which moft contribute to
the  harmony of government : and the reafon
that we are continually calling the attention of
legiflators to the necefiity of balancing one
power by another, and not to the advantage

'
01
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of blending them by judicious and natural
means 1§, that in moral ideas, as in phyfical
objeéts, the tranfitions and thadings efcape us,
while contrafts attract inftant obfervation and
never fail to imprefs us.

The national aflembly imagine that, by
pulling down every eminence and.forcibly
eftablithing a perfect level, they have fuper-
feded the neceflity of proportions in the peli-
tical {yftem. DBut a monarch remains, and
there muft be fteps of defcent from his throne
to the vaft plains of equality: a great and
numerous people remains, and it is neceflary,
th;t, without the aid of habitual coercion and
puniﬂzmeuts,i it fhould re{pe& the legiflative
functions of 1t’s comrades and yield obedience
to their decrees. ‘Thefe are problems not
eafily {olved, but they ought at leaft to be
examined. ‘

It fhould not be forgotten that the firft
national aﬁeﬁlbly poflefled means of elevation
which {ucceeding ones will not enjoy; for

F 3 not
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not only was it in a certain degree compofed
of diftinguithed individuals from the late exift
ing orders of the nobility and clergy, but the
arduoufnefs of its tafk, its enterprifing {pirt,
its combats and its fuccefs, by creating it
numerous enemies, have given 1t confiderable
brilliancy. I am as yet unable to afcertain
what degree of luftre the fecond aflembly will
derive from its relation with {0 many memora-
ble events and the awfulnefs of the circum-
ftances in which it is placed ; but in future it
will be from themfelves, from their individual
perfons, that the legiflators will have to derive
their principal confideration ; and I muft add
another very bold idea, but that is not without
reference to one of the charatteriftic features
of the French nation. Never was a valter
edifice undertaken than that of the new poli-
tical conftitution. The art and labour of
between feven and eight hundred architets
were devoted to it, and twice had the earth
revolved round the fun, when it was ftill un-

finifhed.
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finithed. Stones have been accumulated upon
ftanes, materials heaped upon materials, ma-
chines raifed upon machines, and we are
terrified at the prodigious mafs, which feems
to brave the hand of time. But I queftion
whether the folidity of this awful fabric, this
work of fo many days, can withftand the im-
preffion that the ignoble or abfurd formation
of a national affembly may one day make on
the minds of men. It is more important to
be upon our guard againft this fort of ac-
cident, than againft the attacks of a foreign
enemy ; for whatever other metamorphofis
we may behold, I believe the French nation
will always in one gcircumfitance remain the
fame, the circumftance of apprehending in a
ftrong light any incongruity of tones and
manners. ‘This feature of charader will, I
fufpect, furvive the former amenity of our
manners, and be at leaft the laft to yield to the
indifcriminate fcythe of reform. Frenchmen
may, in teftimony of the devotednefs of their

E 4 pat;‘iotiﬁn,
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patriotifm, cut their hair fhort Behind, or let
it grow betorey, but the genius and temper of
a country, are not {o plable, and it is much
more eafy to make ourfeives ridiculous, than
to fhut our eyes upon the ridiculouinefs of
others.

In the mean time let care be taken as to
that contempt of forms introduged by the ju-
venile and unexperienced philofophers of the
prefent day, that contempt for all forts of ideas
which do not immediately fow from the fmall
number of abftra& principles which their un-
derflandings are able to contain. Experience
will teach that the propertions of power, the
grand objet of attention to a legiflator, are
not to be fupported without the affiftance of
opinion ; and this opinicn, continually fluc-
tuatine on account of the numerous-elements
of which it is compofed, ‘will always fix to
perfons, as to a center of repofe.

Thefe latter refleGions will admit of no

s
{triking
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{triking application as long as the prefent en-
thufiafm thall fubfift, an enthufiafm that, toge-
ther with the motives in which it originates,
exalt in our imagination both the perfons and
the characters of men ; but with time all this
will fubfide, and it is for days of tranquillity
and moderation, for thofe long periods of poli-
tical exiftence, that Pcrmancnth"-l&ws {hould be
madg. I

CHAP-
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CHAPTER V.

Participation of the Monarch in the Legiflative Power.

WE have feen in what manner the forma-
tion of the legiflative body, by influencing the
general fentiments of refpe and deference for
the laws, feconds or counteracts government
in the exercife of its fun&ions. We fhall
perceive {till more eafily how the intervention
of the chief of the ftate in legiflative aéls, is
intimately connefted with the dignity of the

throne and the efficacy of the power of which
the monarch is the depofitary,

In the Englifh parliament a bill has not the
force of a law till it has received the royal
aflent ; and decrees of accufation, known by
the name of bills of impeachment, are the

only exception to this general rule.
It
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Tt is not thus in France. The new con-
ftitution has impofed various reftrittions on the
fanction of the monarch, fome limiting the
.duration of it, others its application.

The right of oppofition, called the /fu/pen-
Jfive veto, that is accorded to the fovereign by
the conftitution, can no longer prevent a law
from taking place, after three fucceflive lggif~

latures have perfifted in withing it. In Eng-

land, on the contrary, a law is never effeCtual
without the affent of the king ; and this admi-
rable prerogative eftablithes a ftriking difference
between the {plendour of the two crowns.
What 1 have now faid by no means de-
ftroys the obfervations I have heretofore made
on the {ufpenfive vetq, both in the Hiftory of
my Adminiftration and in a Memoir that has
been publithed. Thofe obfervations had a
particular object. I was defirous of fhewing
that under the exifting form of government,
a veto, fubjet to certain reftrictions, would
have in it more reality than an unlimited right

of
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of oppofition. In a government where the
legiflative body confilts of a fingle houfe, the
royal veto cannot be a prerogative of mere
parade, cannot be a prerogative, as in Engw
land, never to be called into ufe. The power
given to the king of refifting hafty or incon-
fiderate decifions, becomes here a valuable
depofit and {fecurity ; and if it be rendered
inert, one authority only exifts, and every kind
of equipoife is deftroyed. The intereft of
the nation therefore requires that the king
fhould be encouraged to the ufe of this prero-
gative, which he could not be in the midft
of a conftitution where political power is fo
unequally diftributed, did not the prérogativc
carry its own hmitation along with it. ‘A
fufpenfive veto therefore, {uch as has aétually
been infhituted, fuperfedible-by the perfever-
ance of three legiflatures, was the only one
that could have been made effeGtual. 1 grant
that the exercife of fuch a right is but a kind

of appeal to public opinion ; bit the term of

fI\-'j o
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that appeal is fufficiently long to give the
victory to reafon, and this victory is the only
one of which a good king ftands in need.
Befide, though the nature of this veto is
fimply fufpenfive when applied to laws of ge-
neral and durable adminiftration, it becomes
an abfolute veto as to temporary laws meant
only for the exigencies of the moment. This
{ufpenfive vieto would never have been granted
to the king if the decifion had been referred
to the conflituent affembly in the latter period
of its fitting ; for limited as it is, it little ac
cords with the authority that the conftitution
alcribes to the people, and with the weak
condition to which the executive power has
been ultimately reduced. Moderation on the
part of government is become neceflary in the
ufe of this right of oppofition. What would
be the confequence were it abfolute in all
cales and circumftances, and were it thus
become the objet of every clamour and the

pretext of every difcontent ?

3
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It is riot therefore the limitation of the right
of the veto granted to the king, but the ne-
ceffity that reftriGs this limitation to the prin-
ciples of the conftitution, that ouglhit to be
confidered as the circumftance affeting the
majefty of the throne.

'The refleCtions I have made ofi the {ufpen-
five veto would none of them have any force;
were the ena&ing of conftitutional laws fub--
mitted, as in England, to thié approbation of
the monarch ; for as thefe laws may intereft
the prerogatives of the crown and maintenance
of the focial equilibrium, a veto of limited
duration would net be applicable te fuch an
order of things: but it is well khown that the
prerogative of the French monarch has been
reduced to the fanétion of laws of adminifira-
tion; and fo great a number of laws have
been comprifed under the head conflitution;
which has been placed beyond the power of
the prince, that, by this means, the royal au-
thority finds itfelf infinitely circum{cribed.

| Many
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Many indeed of the laws of fimple admi~
niftration, and thofe of the moft important
kind, are not fubje® to the royal fanction.
Suchin particular are the different legal re-
gulations refpecling the exercife of the conflitu-
tional police, the adminifirators, and the muni
cipal officers 5 vague expreflions eafily fufcep-~
tible of being arbitrarily extended. But the
moft extraordinary exception is that of the
decrees which relate to the fixing, the continuing
and the collecting of public contributions, which
according to the conftitution ocught not to be
fubmitted to the approbation of the monarch.

A difpofition more degrading to majefty
cannot be imagined ; and it is difficult to con- |
cetve how legiflators could refolve to reprefent
the king as unconne&ted with the deareft inte-
refts of the people. Of what worth is the title
of hereditary reprefentative of the nation,
which the conftitution has beftowed on him,
if he be no longer to reprefent that nation at

the very moment that the facrifices it is re-e

PP |
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quired to make are under difcuffion > Has it
been remembered that, in a kingdom called
upon to pay five or fix hundred millions, fo
vaft a contribution extends to all places, per-
“fons and things ; is conneéted with them all
by an :infinity of rclations, known and un-
known ; and that to be excluded from this
grand whole is to be lefs than a fimple citizen?

The weak arguments alleged, to induce
the aflembly to render this a conftitutional adt,
cannot be put in competition with the dangers
attached to a failure of the refpect due to the
chief of the nation, and to the unnerving of
the executive power, which is the confe-
quence. But thisintereft, great as it is by its.
intimate union with public order, was never
reverted to in the courfe of debate. It cannot
be too often repeated, that the aflembly con-
tinually acted as if they fuppofed the power
appointed to execute the laws were felf-exift-

ent ; or as if they hoped to give that power life

end adtion by the fole efficacy of their word.
| It
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It hds been faid that the ftates general pof-
fefled in all ages the right of confenting to
taxation. No doubt: but to Ca::'rzzfc:ntEr in the
French language, does not mean to a& with-
out the cencurrence of others.

It has been faid, that on the 17th of June
1739, the national aflembly had, of its own
authority, reinftituted or impofed anew the
exifting taxes without any interference on the
part of the king. This is more artful tha{l
true; for the taxes were already eftablithed
and properly collected, and the affembly did
nothing more than unite its own will with the
will of the monarch, before made manife(}.

It has been faid; that contributions propor-
tioned to the wants of the ftate being abfo-
lutely neceflary, fhould the king refufe or
defer his fanction to decrecs for continuin g the
taxes till the next meeting of the legiflature,
the refult would be general diforder, which
might overturn the conftitution. But were &

king to act thus, either he mufl be in the ftate
Vor. I. 6 of
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of lunacy forefeen by the conftitution, or he
muft have become a2 magician, to forbear with
impunity to pay the foldiers, failors, ftock-
holders, and the emoluments of the national
aﬁexmbly itfelf ; nay what would be the moft
fingular circumftance of all, while indulging
in all thefe mad a&s, he would likewife rob
himfelf of his civil lift. .

It has been farther faid, that the king might
refufe to abolith taxes burthenfome to the
people, or might admit only of fuch as thould
be favourable to the rich. Can a {uppofition
like this be ferioufly entertained, while the
conftitution has fubjeted the king to the ne-
ceffity above all things of gaining popular fa-
vour !

"This truth will doubtlefs be perceived by the
inverfe of the propofition, which was maintained
in another quarter of the houfe, where it was
afferted that the king, to render himfelf po-
pular, might refufe his confent to thofe taxes
which thould be moft difagreeable to the mul-

2 -  ‘ . titude,
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titude, and thus contend for public favour with
the national aflembly. Every thing in this
fuppofition is chimerical, except the rival jea-
loufy of the affembly ; and the orator, to ex-
cufe himfelf, thought it right to remind his
hearers of the principle, too often repeated
from the tribune, that the executive power
and the legiflative power muft eternally be
foes. Foes! if fuch be the refult of the
conftitution, what feverer criticifm can be pro-
nounced upon it? The labours of legiflators
fhould be to conciliate thefe powers ; and the
fuccefs of their efforts would have been the
proof of their wifdoni.

But it is not only as it intérferes with the
majefty of the throne, that I fee caufe to
blame the conftitutional article depriving the
king of his fanction to decrees for fixing, con-
tinuing and colleting the taxes. If ever the
union of the legiflative and executive powets
are neceflary for confecrating national laws, if

ever the welfare of the ftate and the intereft |
G 2 of
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of the people require that union, it is in the
inftitution and choice of taxes that it is moft
requifite and indifpenfible. A fyftem of this
kind might exift, the branches of which would
extend to the fundamental principles of poli-
tical order. Of this I will give you an ex-
ample. Let there be {ubftituted, as has more
than once been propofed, in the room of the
prefent taxes, which operate equally upon
property meafured by its abfolute extent, an-
other fort of 'tax, the operation of which
fhould be regulated by a {cale drawn from the
opulence of the proprietor : fuch a mode of
taxation bearing emphatically upon the rich,
would exhibit a flriking refemblance to the
Agrarian khws which were f{o frequently the
topic of tumult and debate in the Roman re-
public. Yet the king, the hereditary repre-
fentative of the nation muift remain a ﬁmp]e‘
{pectator of fuch an innovation ; nay he would
be required, according to the conftitution to
proclaim and enforce the execution of fuch a

law,
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law, for which his minifters would become
refponfible. | '

I ought farther to obferve that, in the regu-
lation of all taxes, the confent of the chief of
the adminiftration, and the fober inveftigation
which ought to precede his confent, cannot be
indifferent to the welfare of the ftate. It has
been faid that, if it were neceffary to know
the opinion of minifters, that opinion need
only be afked in the prefence of the aflembly.
But in what charaéter muft they give their
opinion on fuch a fubject? They could not
give it in the name of the nation, fince they
are not the reprefentatives of the nation : they
could not give 1t in the name of the king,
fince the confent of the king relative to taxation
has been rejected, and as it were exiﬁguifhed
by law. In treating this queftion, and giving
their opinion in a legiflative deliberation, mi-
nifters would then fuddenly exercife a fun@ion
foreign to the truft repofed in them by the king,
and having no legal connetion with either of

G 3 the
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the two conftituted powers. The monarch
would infenfibly find himfelf reduced to the
quality of an elector of minifters, and transform-
ed as I may fay into a fort of active {crutator
for the greater eafe of national affemblies. All
this might be very indifferent under a certain
fyftem ; but it muft be allowed that this and
many other circumftances can neither be re-~
conciled with the refpe&t due to the monarch,
the dignity of the throne, the quality of chief
of the adminiftration, the ativity of the exe-
cutive power, the title of hereditary repre-
{entative of the nation, nor with any of the
great advantages attached to monarchical go-
vernment. |

It has been faid, that the affembly would
place the love of the people for the king fe-
cure from their inconftancy, by not making
him a party in the eftablithmentof taxes ;
bat let it alfo be confidered, that neither wiil
he have any fhare in their abolition or in their

reduction : befide, from the taxes not origi-

nating
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nating with him, the fimple prerogative of the
fan&ion, which ought to have been preferved
to the chief of the nation, would never have
fubjected him to reproach.

I am alfo at a lofs to conceive what agree-
ment can exift between two legiflative ideas
which feem fo evidently at warfare; the one
is the impofing of taxes without the approba-
tion of the king ¢ and the other is the granting
to his authority every neceflary power to
fecure their exact payment. Is not this afford-
ing to the negligence of adminiftration, or to
its want of will, a very natural excufe? May
it not allege that the delay of payment origi~
nates in the ill- choice of taxes, or in the
injudicious manner in which they have been
Jaid ?

Is there not, laftly, a kind of contradition
and inconfiftency in abfolutely excluding the
king from the fyftem of taxation, while his
fanction is required for all expences and loans?
For he is thus made a party in engagements,

| G4 with-
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without being a party in the means taken to
fulfil fuch engagements.

Obfervations the moft fimple and moft
common  often give birth to {ublime ideas,
when fuch ideas have any relation to the {ub-
je&t 1 queftion ; and I cannot help faying to
mylelf at this moment, it is a misfortune to
France that roads which have long been open
fhould ferve as avenucs to the temple of
reafon : for had it been necefiary now firft tg
oncn them, our ardent labourers in legiflation
would have been fatisfied with that honour,

and would then have led us by the thorteft

and beft paths,

CHAP.
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CHAPTER VI

Linmitation of the Powers that compofe the Legiflativg
Body.—Revifion of the Conftitutional Articles.

THE three united wills of the commons,
the lords, and the king, form in England the
legiflative power ; and this power, thus con-~
{tituted, has properly no limitation.

To the guardianfhip of thefe three branches
of the legiflature is the code of ancient laws
~ntrufted, and whatever they unanimoufly
determine 1s reputed legal,

Public opinion protects with its fhield the
principles that eflentially intereft national k-
berty, but it leaves to the three powers which
govern England, powers fo admirably con-
{tructed, the faculty of correcting or modifying
the trivial i_mperf@&ion‘s Of the {ocial edifice,

The
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The Englith underftand not how an aflem-~

bly of deputies, convened from time to time,
{hould {furpafs in underftanding the united
fcience of the three peliticall guides to whom
the nation has given its confidence.
- The Englith, long emancipated from the
{chools of legiflative philofophy, ceafe ab-
furdly to reverence thofe high founding words
fo vaunted by ourfelves, zbe general will anci
the natiwnal fovereignty, thofe vaguc ideas
whofe regular application 1s impoflible, and
which become a {ource of error and delufion
when forced from the circle of abftractions,
to be converted into active maxims and prac-
tical truths.

The general will, the fovereignty of the
nation, can never exercife a real authority
without being made known, without quitting
their moral eflence, in fome manner to affume
a corporeal form. You, the legiflators of
France, have acknowledged as interpreters of
the general will a cé?ij_tain number of deputies,

N chofen
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chofen by eleGtors whofe nomination vefts in
a portion of the people ; yet, while fubmitting
all thefe deputies to the {ame mode of election,
you have told us that fome of them repre-
fented the nation to ena@ laws of adminiftra-
tion, and others to enac conftitutional laws ;
thus all is fuppofition, all is arbitrary in this
arrangement. How can the Englith be faid

to forfake prinetple, as you affirm, becaufe,
without any diftinétion of circumftances, they
acknowledge as interpreters of the general
will, the united fentiments of the king, lords
and commons ? Principle confifts, according
to you, in the fovereignty “of the nation, in
the fupremacy of the general will; but the
Englith conftitution has not violated this prin-
ciple; 1t has only, like the French conftitu-
tion, given an interpreter to authorities purely
abftract ; and the queftion is which of the two
nations has been leaft miftaken in its choice.
‘The Englith nation was not willing that
the eflential ﬁ::-l,mtd.ati{:'n_éﬁé of - the {focial fabric

{hould
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thould be fhaken at every interval, by deputies
Jegally invefted with an adequate power.

The Englith nation was not willing that
trivial alterations, but fuch as experience
ftron gl}; recommended, thould be rendered im-
practicable. Corretions which depend on a
general {yftem of redrefs, will always be un-
certain, on account of the difficulty of com-
bining a plan of general revifion with the
circum{pection that great innovations demand,
and of adapting it, at the ﬁl[;‘l& time, to,lefs
important amendments.

The Englith therefore, without going as
we have done, to the flame of metaphyfics to
kindle their lamps, but guided by the light
of good fenfe or of experience, a light lefs
dazzling but more fteady, have {uppofed that the
powers worthy of regulating their civil and ¢ri-
minal, their commercial and financial legifia-
tion, and ﬁll the active departments of their
government, were egually capable of {uper-

intending the movement of the political ma-

chine,
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chine, and cf retifying fuch wheels as time
might impair or experience prove to have been
originally defeltive.

The Englith, perfuaded that men fkilled in
the knowlcdge of the well-being of a flate,
if they have at thé fame time 2 real intereft
that thould lead them to defire the continuance
of that well-being, are the beft interpreters of
the perpetual will of a nation, a will ftill more
vaft than the general will, have placed the
public welfare under the entire guardianthip of
the three powers eftablithed by the conftitu-
tion.

Public opinion which furrounds thefe powers
and the neceffity there is that they thould
harmonize with it, gives the nation the mofk
perfect tranquillity re{peCting the ufe that will
be made of the authoritf with which they are
entrufted. It is impofiible to conceive, in po-
litics of a fyftem of precaution that ought not
not to be terminated by{ confidence ; for the
controllers and the cont?o]lcd, the fuperiors

3 and
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and thofe who a& under them are in all cafed
men; if therefore a fufficient provifion be
made for the exiftence of this confidence in
the fcheme of the authors of a conftitution,
~ they have difcharged their funétion as far as
the imperfection of human affairs allows it to
be difcharged. |

We fhall here prefent a contraft that will
fhew to what ftrange ideas men are obliged to
refort, when in forming a political conftitu-
tion, they are defirous of reforming, as they
have conftituted 1it, by the aid of fufpicions
and diftruit.
~ The feventh head of the French conftitu-
tion gives a minute account of the mode of
proceeding to be adopted 1n the revifion of
that work. I fhall cite it entire to enable the
reader to follow with facility the remarks I

have to make upon it.

TITLE
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TITLE VIL

Revifion of the Conflitutional Decrees.

1. The national conftituent affembly declare, that the
nation has the imprefcriptible right to change its confti-
tution ; neverthelefs, confidering that it is more con-
tormable to the national intereft to make ufe only, in
a way prefcribed by the conftitution itfelf, of the right
of reforming fuch articles as experience might prove to
be inconvenient, they decree that the mode of proceed-
ing fhall be, by an affembly of revifion, in form fol-
lowing,

II.  When three fucceffive legiflatures {hall have ma-
nifefted an unanimous defire for the alteration of any
conftitutional article, the revifion demanded fhall take
place. o

111, ‘The enfuing legiflature and that next following
fhall not be at liberty to propofe the reform of any con-
ftitutional article, -

IV. Of the three legiflatures who fthall hereafter
have power to propofe alterations, the two firft fhalj
not attend to this bufinefs till the two laft months of
their final {efion, nor the third till the end of their firft
annual feflion or the beginning of their fecond.

Their deliberations, on fuch {ubjelts, fhall be ac-
companied with the fame forms as legiflative alts ; but

the decreeg by which they thaBl have manifefled their
defire fhall not be fubjeét to royal fanCtion.

V. The

—
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V. The fourth legiflature, augmented by 249 mem-
bers 'to be elefted in the different departmf:nts,fby
dnubling the ordinary number furnifhed by each de-
partment according to its populaticn, fhall form the
zflembly of revifion.

Thefe 249 members fhall be elelted after the nomi-
nation of reprefentatives forming the legiflative bedy
fhall have been terminated, and a {cparate procefs {hall
be made thereof.

The aflembly of revifion fhall only be compofed of
onc houfc.

VI. The members of the third legiflature which
fhall have demanded a change, cannot be eleied in the
aflembly of revifion,

VII. The members of the aflembly of revifion,
after having taken together the oath ¢ to live free or
to die,” fhall {fwear individually that they will confing
their decrees to the obje@s prefented to them by the
unanimous with of the three preceding legiflutures ;
that they will maintain, in other re{pedls, with all thelr
power, the conftitution of the kingdom decreed by the
national conftituent aflembly in the years 1989, 1700
and 1791, and that in every thing they will be faithful

~to the nation, the law and the king.
V1II. The affcmbly of revifion {hall then pmcccd

without delay in the bufinefs to be fubmitted to their
inveftigation, and as foon as their labours {hall be ter-
minated, the additional 249 members {hail withdraw,
having in no cafe the power of participating in legif-
lative adlls.

fet
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Let us take a curfory view of this feaffold-
ing, the invention of our legillators whereby
to improve certain parts of the prefent, or
erect a new fabric, {0 urgent and fo highly
neceflary. ‘

We perceive at firft fight, that they have
rendered immutable for ten years, not a {mail
number of principles worthy of immortality,
but three hundred and twenty-nine articles *,
of which {everal have been already reprobated
by the awful verdi& of experience. Qur firfk
legiflators have commanded the government
to march, without giving it any principle of
motion, and have at the fame time laid an in-

- Junction on their fuceeflors neither to aid 1it,
nor releafe it from its fetters. ‘They have

fown all the feeds of diforder by inftituting a

political fyftem in which no proportion has

* ‘There are not 329 confltitutional articles diftinétly
numbered ; but feveral of the articles, reckoning by the
figures, contain different injunctions under one head,
which injun&iens are diftinguifhed from each other no
otherwife than by being b{élfeﬂ into paragraphs.

Vor. 1. Y H been
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been obferved, and have prohibited the equi-
poife to be reftored till the period which they
have thought proper them{elves to fix. Never
have there exifted teftators more defpotic, and
never legatees more unrefifting and obedient.

Though an improvement of the conftitu-
tion be rendered morally pofiible, after ten
years waiting, yet upon a nearer inf{pection of
the conditions impofed on every fort of change,
it 1s obvious that no modification even of the
fmalleft part of the new French fyftem can
be practicable, without g concurrence of cir=
cumftances beyond all the rules of probability.

What for example 1s required merely to-
render legal the convocation of an aflembly
authorifed to pronounce upon the pafling or
rejecting of any propofed amendment? It is
required that three fucceffive legiflatures, the
two immediately {ucceeding the conftituent
affembly counting for nothing, fhall perfectly
agree, not as to a principle, not as to a general
rdea, but as to a new conftitutional article ex-

4 | prefled
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prefled by one of the legiflatures with all the
precifion of a decrece. Let us f{uppofe that
by chance three fucceeding legiflatures were
to agree upon the propriety either of making
property neceflary to be eligible to the na-
tional affembly, or of forming in future the
legiflative body of two houfes, or of increafing
the royal prerogatives ; the umanintify of their
opinion refpefting the general principle, would
not authorife a convention of the affembly of
revifion, unlefs their defire refpe@ing the na-
ture of the change itfelf, and that defire ex-
prefled by a decree, be alfo uniform. How
can 2 concurrence and uniformity of this kind
be expected ? T know no inftance upon record
of {uch complete agreement, except the gram-
matical agreement of adje&ives and fubftan-
tives; and to require that the felf-love of dif-
ferent men, all of them Frenchmen, all of
them {mit with the ambition of diftinguithing
them{clves thould thus harmonize, is fubject-
ing every amendment of the conflitution to

H. 2 , con-
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conditions which we may well defpair of ever
~{eeing fulfilled.

It {feems as if the compilers of ‘the project
of revifion, adopted by the conftituent affem-
bly, had been fenfible of the embarrafiment
in which this project involved them ; for they
endeavour to evade it by a conftruction that
has by no means the perfpicuity which a
queftion of {uch magnitude required. The
expreflion, when three fuccefive legiflatures
Shall have manifefted an unanimous defire for the
alteration of a conflitutional article, does not
clearly tell us whether it fhall be {ufficient, for
the convocation of the affembly of revifion,
that three fuccefive legiflatures defire any kind
of change in this or that article of the con-
ftitution ; or whether it thall be farthet ne-
ceflary that they {hould agree as to the nature
of the change: thefe ideas, fo extremely
different, are diftinguithed only by a gram-
matical fubtlety in the choice of the article
that precedes the word a/feration. Let us

explain
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explain this fingularity, fo impardonable in a
bufinefs in which the fate of an empire is
interetted.  To manifef an unanimous defire
Jor the alteration, fignifies in the French lan-
guage that the unanimous defire fhall deter-
mine the particular kind of alteration ; but #o
manifefi an unanimows defire for an alteration,
would denote that the unanimous defire re-
{pected any alteration whatever. Ts it pofiible
that grave legiflators fthould have wifhed to
feparate two ideas of fo oppofite 2 nature by
fo imperceptible line ; is it poffible they thould
no otherwife have diftinguithed them than by
the difference between the definite and in-
definite article, had they not themfelves been
perplexed ? But they have not by this artifice
faved their reputation ; for the latter inter-
pretation would be of no more avail than the
former, or would at leaft be attended with
equal though different inconveniences, fince
it would give to the afflembly of revifion fo
extraordinary a power that neither the pre-

H 3 ceding.



RGN

ceding nor fubfequent legiflatures would be
willing to acknowledge it. Suppofing three
{ucceeding legiflatures to be a&ua-lly of opinion
refpecting the expediency of admitting pro-
perty among the conditions neceffary in future
to be eligible as a reprefentative ; 1t would
remain with the fourth legiflature alone to fix
the quota of that property. Suppoﬁng them
alfo to be of opinion as to the eftablithment
of two houfes; to the fourth it would again
belong to determine upon the nature and at-
tributes of this new branch of the legiflative
body. We thus fee that the power devolving
on the fourth lﬂgiﬂature would be immenfe,
and far fuperi}or to the influence of the united
wifh of the three preceding aflemblies.

Let us then abide by the literal fenfe which
the article of the code of revifion prefents; 2
fenfe which feems alfo confirmed by the
obligation impofed on the legiflatures of pafling
their defire of a change in the conftitution

into a decree, fince this form is more applica-
o ble
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ble to precife than to general ideas. By thus
underftanding it, it will not be lefs true that
the conftituent affembly failed to exprefs them-
felves with the clearnefs which a meafure of
fo great importance required; and I thgll
prefently have occafion to thow that in another
embarrafling fituation they adopted a fimilar
obfcurity.

But to continuc my remarks.—A miraculous
coincidence between the preci{e wifhes of the
three legiflatures, will not be fufficient to le-
galize a new article of the conflitution ; it
will only give the power of convoking 2 more
numerous legiflature than the preceding ones, _
and to that fourth legiflature will the right be-
long of declaring, whether the defire of the
three former ought to be received or rejeéted.

In thort, as if all thefe fhackles were not
{ufficient, little difficulties of execution are
interpofed, which will equally obftruét the
revifion of the conftitutional code,

‘Two months only are allotted to the legif-
. H 4 ~ latures
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Jatures for their deliberations on the conflitu-
tion ; a very fhort period, particularly when
we confider that every projeted decree muit
be read three times, and at intervals no one of

which is to be lefs than eight days.
| It has farther been ardained, and that alfo
‘conflitutionally, that if the third legiflature,
in accord with the two preceding ones, {hould
demand a change in the conftitution, none of
its members can be eligible to the affembly
of revifion. Now this affembly will poflefs
1n addition to its own, the legiflative func-
tions: and the members of the third legifla-
ture therefore by having voted for a change in
the con{’citution., will forfeit their right of being
celigible to the next legiflature. Such a con-
dition, which is truly penal, will be a reftraint
on their fuffrages, by making their private
intereft militate againft the convocation of an
aflembly of revifion.

The metive in which this meafure origi-
nated 1s obvious. The committee of con-

{titution
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ftitution were defirous of preventing the
deputies, who fhould decree the alteration of
a conftitutional article, from becoming judges
of their own decifion by having a feat in the
aflembly of revifion. But on the fame prin-
Iciple they ought to have excluding the
deputies of the firft legiflature that voted for

the alteration from being eligible to the fecond,
and the deputies

-of the fecond from being
eligible to the third, for, by the conftitutional
code, the third legiflature has no more influ-
ence then either of the two preceding ones in
the convocation of an aflembly of revifion,
fince it is the unamimous defire of the three
which can alone authorife that convocation.

But 1t 1s impoflible not to fee that all that
part of the French code, which relates to the
revifion of conftitutional decrees, has been
drawn up with a precipitation totally unbe-
coming the importance of the objelt.

I have already faid enough on this head;
but I cannot help pointing out what may be
the
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the whimfical refult of one in particular of the
reculations adopted by our firft legiflators.
According to their {fyftem, an entire unifor-
mity of opinion between three fucceeding af-
femblies is requifite to any amendment what-
ever in the conflitution. It i1s the word
fucceeding that is the obje& of my prefent
animadverfion, and I fay that by this regula-
tion the majority of the French nation, the
majority of its reprefentatives, the majority
of legiflatures, might earneftly with for a
change in the conftitution, without ever hav-
ing the power to effe&t it; and even that
national fovereignty fo oftentatioufly cited,
would thus be fettered and kept at bay by a
mere form. Let us in a2 few words difplay
this propofition in its true celours.

The legiflatures A and B fhall be of the

fame opinion refpecting {ome particular Changc
in the conftitution.

The legifiature C fhall think differently :

thus the opinions of the two former will be of

1o
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no more avail than if they had never been
exprefled, fince there muft be a fimilarity of
defire in three fucceeding legiflatures to autho-
rife a convocation of an affembly of revifion.

Afterwards fhall come the legiflatures D
and E agreeing perfeitly in fentiment with
the legiflatures A and B.

But if the legiflature F, which is to follow
D and E, f{hall not think as they do, their

.

op:nion will be of no effelt.

We have already, upon the {fuppofition we
are making, four legiflatures out of fix, whofe
unanimous defires are {fuperfeded and annulled
by the contrary fentiments of the other two.
The hypothefis may be extended infinitely
farther, and through the whole the {maller
number will be found to prevail over the
greater.

Such however is the poflible refult of the
conftitutional article of which I have been
freating.

How many other reflections of fiill greater

o import-
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importance might fuggeft themfelves, when
examining the method devifed by our legifla-
tors for proceeding to the revifion of conftitu-
tional articles ? Has it been confidered what a
multitude of intrigues and cabals would arife
from the circumftance of any one of the prin-
cipal articles becoming a- fubject of animad-
verfion, and the amendment of it adjourhcd
from legiflature to legiflature, in the midft of
a thoufand contending paflions, and after hav-
ing been difcuffed through the whole feries of
clubs? Have we f{ufficiently refleted on the
impoflibility of a propofition torn from its
connetion, from thofe articles which ferve it
for modification or for balance, being under-
ftood precifely in the fame manner by fuccef-
five legiflatures? The confhtuent aﬂ'embly,
after a difcuffion of two years and a half, ap-
pear not to have fully comprehended the diffe-
rent bearings of our new political {yftem, a
fyftem which was their own child ; and yet it
is expected that in the {pace of two months, a

ncw
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new legiflature can felect from it its errors, can
replace them by provifions of a wifer fort, and
tranfmit the whole by way of appeal to fuc-
ceeding legiflatures and to public opinion. A
proceeding like this would fcarcely- be appli-
cable to a conftitution generated by the wif-
dom of ages, that had undcfgonc the tfia] of
every fort of event, of confequence that had
few dﬁfe:&a_,,aﬂdﬂcfpc&ing which therefore it
was of little importance whether the beft me-
thod of correction were or were not adopted.
Thus 1n England, fince the period of the re-
volution, and fince government and liberty
have been both fecure, the inequality that
fubfifts in the reprefentation of the people in
parliament, is borne without diffatisfaction. Tt
1s well known that this inequality has never
been the fpring of a fingle law contrary to the
mntereft of the whole ; it is well known that
where a nation is in accord as to its principles
and 1ts confcious felicity, its beft reprefenta-

tve 1s that {pirit of intelligible and moral truth

which
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which may be expefted to pervade them ; of

confequence it is known that, as foon as public
opinion fhall attach any importance to the in-
equality which has been fo frequent a fubject
of invective, it will be fuperfeded. But they
are unwilling to redeem fuch an imperfection,
or imperfections greater than this, by the
flichtef{t innovation upon the character and im-
portance of the king and the pal;liamcnt, of
thofe two powers whofe fortunate agreement
conftitutes the true fecurity for the perma-
nence of the bleflings of the Englifh confti-
tution.

Meanwhile thefe refleCtions are a reproach
to the genius of the French legiflators ; fince,
by a contrary proceeding, they have rendered

incorrigible, both as to its principles and itg

moral effe@s, a conftitution new 1n all its
parts and already at open war with experience;
a conftitution deftitute of the requifite meang
for the maintenance of order and true liberty ;
a conftitution in which men of dilcernment

in
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in all countries have difcovered numberlels
imperfetions of every kind.

In my laft publication I invited the aflem-
bly to comprife under a {fmall number of heads
their conftitutional articles ; and ten or twelve
I conccive might have Been fufficient to give
to the fundamental princinles of the French
government and to civil and political liberty,
all the ftaoility that is derivable from national
conventions. I am well aware that then the
refemblance of thofe articles with the pofitions
of the king, 27 December 1788, prior to.the
convocation of -the ftates general, wpould hawe
been apparent: and this was a circumftance
which they were defirous of keeping from
the ligcht. Be this as 1t may, by reducing
the conftitutional articles to their proper fize,
a degree of folemnity might have been given
to them which would have imprefled them
on every mind. It might have been con-
fidered, whether 1t would not be expedient

to infert them at length in the oath of allegi-
| ance



[ niz2 ]

ance and fidelity required of the citizens. By
acting thus our legiflators would have pfaid
due homage to this religious bond ; whereas
by obliging the inhabitants of France to {wear
thar they will maintain <with all their power
the conftitution decreed by the confiituent affem-
bly, fn-tbejrmz;.r 1789, 1790, and 1791, and
by-:,mmpoﬁng that cdﬁfﬁﬁu&mi i:f 329 articles,
they exac a rafh oath, which the beit in-
formed men are liable every inftant to violate
without knowing it. A form like thisis truly
an original idea, in which we can perceive
- nothing of the genuine charaler of alegiflator.

After reducing the conftitutional decrees to
a fmall number of principal heads, refpeting
which an enlightened nation can never vary
its opinion, it would have been wife in the
‘affembly had they ranged in a fecond clafs
fuch difpofitions as required to be fanctioned
by the voice of experience. Then, in order
to give time for obtaining that fanction, had
they reftrained a legiflature or two from

making
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making alterations, fuch 2 reftriCion, rational
in itfelf, would alfo have been productive of
the greateft advantages ; on the one hand, the
founidations of focial order and public liberty
would thereby have been fecured from every
kind of commotion; and on the other, mo-
difications of a different nature, the expediency
or neceflity of which fhould be acknowledged,
would have been rendered more eafy and . ex-
peditious. Many of the American ftates have
~conducted themfelves in this manner: their
legiflative body may make alterations in the
conftitution, bat certain eflential articles are
excepted which the hand of reform is not
allowed to touch. -~ On our parts we have
thought nothing too facred to become the
fubjet of controverfy. Suppofing therefore
the firft legiflature that is regularly authorized
to revife the conftitution, fhould propofe a
new defalcation of the royal authority, or even
plainly and without difzuife a republican go-
vernment; Iafk whether this propofition, the

Vor. 1. I | {econd
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fecond difcuflion of which is teferved to the
hext lcgiﬂatu’re, at the diftancé of twenty-
two months, will not, during the interval, an~
nihilate the authority of the monarch and the
a@ivity of the executive power repofed in his
hands ¥ We might juft as reafonably think of
maintainigg-public credit, if one legiflature

fhould propofe the expediency of bankruptcy
to the confideration of the legiflatures that

follow. |
Another circumflance occurs worthy of ob-
fervation. According to the law of fevifion,
it is neither more nor lefs diffiqult to change
the monarchy into a republic, then to modify
the moft trivial article, inferted, no one knows
why, in the coln&itu'tional code. I will give
a fingle example, and it will afford an amufing
_contraﬁ with the reflc@ions in which we have
juft been engaged. In the fecond article of
the 14th Chapter of the conftitutional code,
it i1s provided, that the king fhall nominate
the furveysrs gemeral of works, the fub-fur-

'Uﬁ:}r'{)?”.f'
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veyors of civil edifices, and only oné half of thé
Jurveyors of ddminifbration and the Siub~furveyors
of works, Now I defire to be informed
whether thefe exa& proportions-be {o related
to the laws of eternal truth, that the calcula=
tion merited to be infcribed in the conftitu-
tion and immutable chara&er of the.French
empire ¢

I thould never have done were I to dni-
madvert upon every thing that is whimfical
and dangerous in the plan invented by our le-
giflators for correting the defets of the con<
ftitution. It is to the vicious formation of
the legiflative body that thefe fingularities are
in a great meafure to be attributed. It is
made to confift of a fingle houfe; and the
legiflators were afraid of trufting to that houfe
the power of modifying the moft trifling
articles of the conftitution. They would not
even grant it the right of {umymoning a na-
tional convention, thought it thould deem the

revifion of certain conftitutional decrees ne-
I z cefiary i
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ecflary : and it was this which led them to re-
quire, for every kind of change, the unanimous
wifh of three fucceeding legiflatures, as well
as to fubject that with to puerile formalities,
unworthy the dignity of the fubje& to which
thefe formalities are applied. |

No doubt, if any thing could increafe the
attachment of the Englith to the great prin-
ciples of their conftitution, it would be to
obferve the legiflators of France, with the
advantage of all preceding experience, and
hoifted, if I may be allowed the expreflion,
to the pinnacle of theoretical and metaphyfical
fyftem, troubled and confounded in their
operations, and miftaking fubtlety for wifdom,
and fingularity for genius.

CHAP-
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CHAPTER VIL

Convocation of the Legiflative Body and Permanence
of 1t5 Sittings.

HERE alfo we fhall have an opportlinity
of remarking in what manner the dignity of
the throne and the fupremacy of the monarch
have been cherifhed by a free people. The
Englifh have conceived that the exertion of
the executive power depended thereon, and
they have never forgotten that the object of
this power was to fecure public order and the
free movement of the political machine.
Whatever confideration therefore could be
given to it without endangering the principles
of the conftitution, they have not hefitated to
beftow. Thefe are views of found policy;
whereas our aim has been to compofe trophies
of liberty out of the entire {poil of govern-
' I 3 ment,
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ment, by leaving the care of the general
harmony to chance.

In France, the legiflative body is permitted
to aflemble of itfelf, at an appointed period ;
and the primary aflemblies, with whom the
eletion of the new deputies commences, are
to be convoked every two years by the depart-
ments, without any previous potification or
any authority for that purpofe on the part of
the fovereign ; alfo the legiflative body being
once aflembled, the prorogation and refump-
tion of its fittings depend entirely on its own
plealure.

In England, 2 parliament cannot {ubfift
longer than feven years ; but the conftitution
empowers the monarch to fhorten its duration,
The new elections are ordered by royal pro-
clamation, and to the authority of the monarch
it equally belongs to fix the opening of par-
liament, and to terminate its {eflion,

Thefe auguft prerogatives give no umbrage
to the Englith people and excite in them na

appres
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apprehenfions. A wife nation does not cona
ftruct its {fyftem of government altogether
upon the bafis of fufpicion: fufpicion has no
place when prudence has already laid the
foundation of a lafting harmony. How can
1t be {uppofed that the king of England fhould
fall to convoke the parliament at the proper
feafon, when it is already fettled that no taxes
can be levied but by the authority of parlia-
ment, and none of the expences of the gQ-
vernment be paid ; and when the laws relative
to thefe fubjets, as well as the law for pro-
longing the difcipline of the army, have force
only for the term of cne year? The right of
appointing the period at which parliament
{hall aflemble is no longer any thing than an
honorary prerogative, and merely intrufts to
the king the power of chufing between dif-
ferent days within a very thort period; a
power which, thus circumfcribed, may fre-
quently be very conducive to the public in-
tereft. If the king of England were to acquire

I 4 the
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the power and feel the inclination to levy
taxes of his own authority, of what ufe would
be the faculty attributed to the parliament of
aflembling without his fanction even if they
had this faculty ? The kingdom would then
be ina ftate of crifis; no queftion of mere
form could either ruin or fave it; its deftiny
would depend upon the effort of all citizens,
lovers of Liberty and law. On the contrary,
the idea of accumulating precautions without
end and of facrificing upon every occafion the
majefly of the prince, introduces a fyftem of
miftruft which nothing can put an end to;

and which, by perpetually multiplying occa-

fions of offence and irritation, renders miftruft
every day more unavoidable. It is thus that,
in France, an attempt has been made to in-
troduce a {ocial order unqualified with mutual
civility and deference ; but the chains of iron,
which are thus employed, will not equal in
duration the filken cords which bind together

the parts of the Engiith conftitution.
T
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The important prerogative, enjoyed by the
Englith monarch, of diflolving the parliament
and ordering new eletions, was not eflentially
applicable to the French conftitution ; fince
that conftitution has limited the duration of
legiflatures to two years, a period too fhort
for any confiderable change in the fentiments
of the eletoral aflemblies to be expeted. It
would therefore be ufelefs to have recourfe to
a new election, if, during the fhort life of a
legiflature, the reprehenfible condu& of its
members thould fuggeft fuch a meafure. But
we cannot confider in the fame light the
liberty given to each legiflature to continue
its fittings without interruption ; for as this
interruption will depend folely on its own
will, we may be affured that it will never
take place. How indeed can we be fo abfurd
as to imagine that they will be difpofed to
quit a theatre on which they have only two
years to exhibit 7 The period will be thought
too important, too brilliant, for a moment of

it
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it to be renounced. A political exiftence of
twenty-four months is f{carcely f{ufficient to
give each deputy time to record his eloquence
in the Logographe, and to fend down to his
diftri¢t or municipality, a {pecimen of his
lucubrations. Out of the 745 members,
there will probably in all cafes be 740 perfedt
novices In the career of glory. It will be
neceflary they fhould make a trial of their
flrength in this conteft; it will be neceffary
that they fhould enjoy, fome their fuccefs,
others their hopes, and others their thare in
the common triumph. What will be twa
years for fo many gratifications ! The twenty
cightz francs a day, puntually paid, may be
likewife an imperceptible tie; this is only a
fuppofition, but furely the thing is poflible,
How delightful al{o will it be to thefe gentle-
men, daily to Hfiue their orders to their firft
commis, the king of France! How delightful
in the apprehenfion of fome of them, to go
in {olemn proceflion four a breaft and caufe

the
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the folding doors of the palace of the repre.
fentative of the Capetian race to be opened
to receive them! How delightful to fummon
at their bar, with a2 word, all the minifters
of the fovereign! Is it in human nature vo-
luntary to refign fun@ions fo captivating as
thefe ? I
Meanwhile if the fittings of aflembly are
at no time interrupted, and if the law has
ordained that one legiflature fucceed immedi-
ately to another, their permanence will be
eftablithed both by fact and by right ; and the
confequence will be that the executive power
will lofe all its influence and confideration,
fince the habitual prefence of a more effica-
cious authority muft keep it forever in obfcu-
rity.  And as bufinefs naturally feels the
attraction of power, provided the center of
that power be always acceflible, all propofals,
communications and requefts will be made to
the national aflembly. The affembly, éaﬁly
confenting to the increafe of its authority, will

become

!
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become every day more than the preceding
day the fubject of all withes, and the admi-
niftrators of all powers. It will merely con-
tinue to the executive government certain
objets of an unmanageable or an unpopular
fort, referving to itfelf the privilepe of cen-
furing its meafures in proportion as the event
fhall thow them to be fuccefsful or unfuccefl-
ful.

The king of England, notwithftanding his
eminent prerogatives would, I conceive, be
unable to preferve the confideration eflentially
neceftary to his political fun&ions, if the con-
fitution had not granted him the right of
proroguing the fittings of parliament. He
hereby judges of the moment when, the
regular bufinefs being at an end, there would
be reafon to apprehend that the activity of a
numerous aflembly might degenerate into a
dangerous commotion, and infenfibly give
birth to a fpirit of faCtion and intrigue. A

focial order 15 2 work of wifdom and of pro-
portion.
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portion. This our legiflators were unable to
percetve ; becaufe they drew all their lines
from an abftract principle and extended them
as far as it was poflible to extend them. We
have here their principal fault and the fource
of all our misfortunes. The truth meets us
at every {tep. They have faid: The nation
1s the fovereign power, the legiflative body
1s compofed _ of its reprefentatives ; they have
therefore the liberty to deliberate, debate and
decree as long as they pleafe. But the nation
15 the {overeign only in a definite manner, the
legiflative body is its reprefentative only-in a
definite manner, and of confequence in a
definite manner only ought that body to exift.
This is what the Englifh, thofe philofophers
in practice, feeling a due refpeé for expe-
rience, have not failed to difcover and to
acknowledge. Their meditations and expe-
riments had prepared the way for us; but
vamty and prefumption would not permit us
to take advantage of this fuccour. Our legif-

lators
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lators muft fet out from the remoteft p'oinf
and purfue a route never trodden before ; and
in fo long and wearifome a journey, their
{trength failed them, and that at a confiderable
diftance from its end.

I thall now prefent a few obfervations on
the period fixed for the duration of legiflative
affemblies. ‘This period in France is limited
to two years, in England it may extend to
{even : but, if viewed in ifs conneltion with
public order, the term of two years will be
found to be produttive of great irconveni-
ences. Uniformity of principles in legiflation
and their ftability, have alwdys been found the
moft effe@ual way of fecuring obedience in
the people and their refpect for the laws.
But how can we entertain the {lighteft hope
of this permanence and harmony, if there be
a continual change of Iegiﬂators? The firft
effe@ of a too tranfient authority 1s an eager-
nefs to alt and an impatience to diftinguith
itfelf ; and as time is necgffary for enjoying

| the
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the honours of wifdom and prudence, when
men invelted with confiderable power are
deprived of this time, it is natural that they
fhould purfue a glory whofe harveft may be
hore {pcedily reaped. Now that glory will
commonly be found to confift in aggravating
principles till they verge upon abfurdity, in
ftrong meafures and a fpecious heroifm ; and
fuch proceedings diangerous at all times, are
doubly fo at the moment when the revolution
1s already complete, and when all that i

neceflary is the fpirit which preferves, which
fortifies and which perfeés,

What unfavourable confequences alfo may
be apprehended from this perpetual circle of
clafles and novitiates, refulting from the too
frequent renewal of legiflators ? How much
time muft be loft! what portion of ap-
prenticethip muft be endured by the nation
from each fucceflive affembly ! How often
muft the mere ceremony of learning to fpell
in political fcience be repeated! Let it be

3 remems
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remembered that legiflation is not the only
bufinefs of national affemblies : their privi-
leges and their propentfities lead them to break
ground within the entrenchments of admini-
firation ; their committees divide the govern-
ment of the kingdom, and by that time they
have learned their bufinefs, they are obliged
to give place to their fucceflors, who begin
all over again, and are indeed compelled to
this procefs, that they may not lofc their way
1n a terra incognita.

-It 15 allo a fanlt againft focial order, to
aflemble the people too frequently for the
purpofe of elections, and thus continually to
revive in them the confcioufnefs of their
ftrength. ¢ What! are not the people our
“ {overeign, our mafter ; and can we have too
‘¢ many opportunities of knowing their will 2"
Such is the objection which men who hope
to govern this mafter, will not fail to repeat ;
who mean to inveigle it by fervile flattery

in order to eftablith their own tyrannical

- authority.
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authority. I leave them to their confciences ;
1t would be difgraceful to contend with the
hypocrify of fuch chara&ers.

It is with more fincerity that another mode
of reafoning is adopted. By a renewal of the
members of the legiflature every two years,
they are placed, it is faid, more out of the
reach of feduction. On the contrary, will not
a’ legiflator, -the mere bird of paflage, {eeing
his return to the rank of private citizen at fo
fhort a diftance, be more cafily wrought upon,
than if his political exiftence had been of
longer duration ? Will he not be more eafily
wrought upon, with a very narrow fpace of
time in which to conceal his thame, than if
he were obliged to endure or to diffemble it
for a feries of years? I am not expert in cal-
culations of corruptibility, but I will venture
to make one on the prefent occafion. Suppofe
a government, attentive above all things to
purchafe the good will of the legiflature, is it
not obvious that it would in this refpect have

Vor. I. K a more
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a more extenfive magazine of feduction, if
the authority of the legiflature were confined

to two years, than if it were of much Jonger
duration ? In this thort period promifes may
pafs for current payment, fince there 1s not
time to try their reality ; whereas on the con-
trary when the deputies hold their appoint-~
ments for fix or feven years, as in England,
the moment of performance muft arrive, and
promifes therefore cannot be employed but
with moderation and precaution.

But whether thefe calculations be juft, or
whether there be others of greater or lefs
force, let us equally difdain them all ; let us
fix our attention on nobler and more dignified
objelts, and fay : The virtuous man is alwayyg
fecure from the influence of corruption, and
the man prepared by his charalter for fuch
fort of impreflions, yields in a2 moment as
effeCtually as in a day. Let us fedu]ouﬂy then
cultivate principles of honour and of virtue,

and never imagine that any thing can make up

4 for
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for the want of them. They alone 2& in
every fenfe and ferve us in all cafes. They
alone fight for us and prote@ our- weaknefs.
They alone alfo, when they are held in vene-

ration, aflure to nations tranquillity and hap-

pinefs, and fuffice to mark out to the genuine
legiflators of mankind the path they ought to

purfue.

K 2 CHAP.
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CHAPTER VIIL

- The Fudiciary Power.

THE national affembly have diffufed the

fame {pirit through all their inftitutions, and
defirous to aflimilate every thing to their

favourite principle, have forced all occafions
into the fervice of 2 fingle idea.  Liberty,
guaranted by the power of the people, has
formed the fole obje&® of their {peculations ;
while public‘ order, guaranted by the authority
of government, has never occupied but by
accident any fhare of their attention. The
truth of this remark will be found in the
manner in which the judiciary order has been
conftructed.

The judges, by the new conftitution, are to
be nominated by electors, the choice of whom

velts
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vefts in the people: The particular appoint-
ment of the public accufer depends alfo on
their fuffrage ; and new eletions are to take
place every fix years.

In England the king has the nomination of
the judges, and they cannot be removed from
their offices but in cafe of mifdemeanor.

The difference is extreme, both as con-
nected with public order and with the majefty
of the throne. '

Independencé; that firft quality in a judge
~whofe function it is to fupprefs vice and
avenge innocence ; and the virtues of impar-
tiality and firmnefs that are its hand-maids,

can never exift in their plenitude, if the con-

tinuance of the magiftrate in his office or his
removal to a more defirable poft, be made to
depend on the {uffrage of thofe very men over
whom it is moft neceflary that a fevere au-
thority fhould be exercifed.

There are doubtlefs judges whofe characters
will always entitle them to the rule of excep-

K 3 tion ;
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tion; but I am confidering the queftion as
conneéted with human nature in general, and
I affert, that by placing the arbiters of our
deareft interefts between fear and hope, we
{ubje& to the influence of perfonal motives
men, of whom it has been faid, that they
ought to be as impaffible as the law it(elf.
Meanwhile was there ever a conftitution in

which the virtuous firmnels of a magiftrate
would feem more indifpenﬁblé? Juftice 1s
publicly to be adminiftered, in the midft of a
people informed of their ftrength and inebri-
ated with their power; In the midft of a
people kept in irritation by the habitual fpec
tacle of the difparities of lot, the inevitable
confequence of the long eftablifhment of a
nation, and of the daily increafe of wealth ;
in the midft of a people, naturally vehement,
and over whom the curb of morality is held
more loofely every day; in the midft of a
people, in thort, who now accoft their rulers
with the {fword of vengeance in one hand, and

i
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in the other the party-coloured lift of every

honorary and lucrative office, to which they
alone have the privilege of nominating. In
this flate of things it will be with their eyes
fixed on their mafters and renumerators that
magiftrates, eleted by the people, will in
civil caufes, where they are the {ole umpifes,
decide between the parties, and in criminal
ones will dire¢t their charge to the jury and
record the verdit. Reduced however to the
number of three, four, or five at moft, thould
al]l the judges of the tribunal be prefent, their
refponfibility almoft becomes perfonal: but
who does not know with what facility ma-
giftrates can diffemble their partiality, by
cloathing it in the form of that juftice of
which they are the fole interpreters ?—1I have
faid that in England the judges are appointed
by the king, and are not removeable but 1n
cafe of mifdemeanor. It is proper to add,
that they cannot be members of the commons

houfe of parliament. Thus have the Englith
K 1 taken

"
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taken as much care to preferve the indei:uen—-
dence of their judges, as we have neglefted
this important confideration in the whole
arrangement of our judiciary code.

Let us farther obferve, that the judges in
France, {ubject every fix years to new elec-
tions, can never acquire the afcendency re-
fulting from a long exercife of their funétions.
Reputation 1s in the judiciary profeflion but
{lowly acquired ; purity of heart and re&itude
“of judgment do not difcover themfelves with
the fame promptitude as talents; time on the
contrary is neceflary to expofe to view thefe
invaluable endowments, and attra® towards
them the homage of mankind. At the fame
tune, as often as we deprive thefe magiftrates
of the requifite means for gaining perfonal
confideration, we expofe them the more to
the temptations of intereft; and we ought
never to drive to defpair the love of reputa-

tion, a fentiment that has {o many dangerous
paffions for its rivals,

In
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- In fine, it is a duty we owe to the inhabit-

ants of a country, to give them, as arbiters of

their fortune and their honour, not only men
worthy fuch a funétion, not only men whom

a {mall number of eletors, influenced by dif-
ferent motives, may approve, but men whofe

long difplay of judiciary virtues have added

dignity and luftre to the judgment feat: that
precious luftre which diffufes a calm through

civil lifc, and tells us, long before we ftand in
nexd of juftice, that, whenever the day arrives,
we fhall find it adminiftered to us by magif-
trates, who know what juftice is, and are
furrounded with the neceflary confideration to
enforce and maintain it.

The prefent ftate of the judiciary order in
France offers us no picture like this, nor is it
poflible it fhould, Which of us, for inftance,
though 'reﬁding in the very centre of Paris,
could difcover, by the public voice, the opi-
nion he ought to entertain of the jud.ges of
the firft, the fecond, the third, and {o on as

far



[ 133 ]

far as the fixth (arrondiffement) juri{diction of
the capital 7 And fuppofing that we began to
acquire fome infight into the bufinefs, it is
probable that other magiftrates would by that
time be appointed to the tribunals. The
‘method of diftinguithing them by numbers,
ferves alfo to render our attention more vague
and more painful. Precifely the fame mode
has been adopted to defignate the regiments
of regular troops. Our legiflators were de-
firous, one would fuppofe, by dilcolouring
every thing, to eftablith equality in the very
“domains of Imagination.

The judges in England are chofen from
among men enjoying the higheft diftinction
both for literary and for moral qualifications,
and it 1s feldom that the public voice does not
anticipate the choice of the monarch. This
choice is doubtlefs attended with lefs difhiculty
where, as in England, all the fuperior func-
tions of the judiciary order are executed by

twelve magiftrates only ; and from the cir-
cumitance
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cumftance of their going the circuits, which
the judges are bound to do by law, a greater

number 1s not found requifite : but in France
where no {uch form is introduced, and where
local tribunals have been multiplied in pro-
portion to the different fections of the king-
dom, it would not have been reafonable that
the nomination of all the members of thele
tribunals- fhould have vefted in government ;
and the monarch would himfcif have been
willing that fome fort of reftriction fhould be
put upon his choice. But, inftead of adopt-
ing, in this refpect, a fyftem of wildom and
of deference, the royal dignity has been de-
graded in the very forms of the law, for the
following are the words of the conftitutional
article :  ¢¢ Juftice fhall be -gratmtoufly ren-
« dered by judges, chofen for a time by the
‘ people, and inftalled by letters patent of the
““ king, wbo fhall bave no power to refufe

¢ them.”
Who thall have no power to refufe them!
Thus



[ 140 1
Thus is the monarch introduced into this
important article of political order, merely as
a commis, one whofe name is affixed out of
form ; and the king of the French is obliged
to give letters of inftalment to any judge that
fhall be pointed out to him, whatever proofs

government might poflefs of the immoral con-
du@ of this new arbiter of our honour and

our property. ‘There is {fomething tyrannical
in this reftraint, and the very exprefiions of
fuch a law are incompatible with the majefty
of the throne, and the refpe that is effentially
due to the fupreme head of adminiftration.
The contradition indeed ftrikes us at every
turn, in the fyftematic innovations of the
conftituent affembly, the ftrange contradiétion,
of withing to annex to the royal authority the
obedience of the people and the ativity of
government, and at the fame detaching from
the chief of the ftate all the moft important
interefts of the nation. Our legiflators have
{uppofed that opinion would always follow

where
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where they led the way; but this fuppofition
is hafty and unfounded. Opinion of old was
accuftomed to obey where it felt confidence
and refpect, and this link being diffolved by
means of our philofophical refinements, con-
fufion and uncertainty have univerfally re-
{ulted. : o

‘There is another fort of magiﬁrﬁtce, as well

in France as in England, whofe mode of ap-

pointment is different in the two countries :
I mean thofe public officers whofe daily
bufinefs it is to attend to the prefervation of
good order. By our new conftitution thefe
functions are divided among juilices of the
peace, commiflaries of police, and municipal
officers; in England they devolve on the

juftices only. The.towns and boroughs in-

deed have municipal officers, but they have
chiefly to fuperintend fuch parts of the police
as the regulating, cleanfing and lighting the
ftreets, and the infpeCting of provifions that

are of indifpenfible neceflity. ‘Semetimes

however,
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however, the chief municipal officer is at the
fame a juftice of the peace, either by a com-

miffion from the monarch, or by virtue of an

ancient prerogative annexed to his office.

Thus it appears that, with only a few ex-
ceptions, the magiftrates of the police, are,
in England, nominated by the king ; and they
cannot be removed unlefs for mifcicaméﬁﬁor,
or their removal be requefted by either houfe
of parliament. The commiffion is commonly
beftowed on fuch perfons as cnjoy'the faireft
reputation in the counties where they refide,
or who from their rank or other circumftances
are moft likefy to command ref] pect.

The monarch in France has no more in-
fluence in the choice of juftices of the peace
and commifiaries of the police, than in the
cle@ion of the other magiftrates; the nomi-
nation 1s made by the people, without the
{malleft interference of the king, and the
eleCtions are to be rencwed every two years.

The obfervations I have made on the dif-

ferent
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Yerent practice of the two countries, re{pecting
the appointment of judges, are equally appli-
cable here. The executive power will be
feebly affifted by magiftrates of police in the
hands of the people, and fubje&t to fo fre-
quent changes: tmuétty muft neceflarily be
the refult of fuch a fyftem; and experience
proves the truth of this remark. It is difficult
to draw the line between the ufe and abufe of
fundlions of police: it is requifite to place
upon the officers exercifing thefe funcions a
variety of falutary reftraints, and this circum-
ftance, combined with the fhort tenure of
their authority, will render the maintenance
of order in large cities impoffible ; and of
confequence events will perpetually render
neceflary a refort to means of rigour or inqui-
fition incompatible with the principles of li-
berty.

Let us proceed to the nomination of juries.

The Englifh convinced, both from experi-

ence and from reflection, of the Importance -

of
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of the executive power and the difhculties that
attend the formation of it, have neglected no
means of confolidating it confiftent with fafety.
Guided by reafon, or by a fort of political
inftin&, which frequently fupplies the place
of reafon, they have introduced the authority
of the monarch wherever its appearance was
not likely to prove injurious to civil and pol-
tical liberty.

The application of this principle ftrikes us
in every part of their conflitution, and 1is
found even in the circumftances attending the
formation of juries.

The citizens who.are cdlled upon to ferve
on what are called grand juries or juries of in-
diGment, are, in England, appointed by. the
theriff of the county, a civil officer charged
with various funé&ions and nominated by the
king.

“‘The fame civil officer makes out the Iift of

citizens who are to ferve on petty juries, and

of
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ef thefe the accufed has a right to challenge

as far as a certain number fixed by law.

In France, the grand juries (juriés & accufir
#1on) which confift of eight perfons only, are
drawn by lot from a lift of thirty, which is
made out by the Procureur-Syndic of #4e
diftriét, fubje& to the approbation of the di-
rectory ;

And the petty juries (jurés de jugement ), to
the number of twenty, from a lit of two
hundred, drawn up by the Procureur-Syndic
of the department, fubject in like manner to
the approbation of the direGory; and refpec-
ing this lift the accufed, as in England, has
the right of thallcnging as prefcribed by the
law.

It is 2 matter of public notoriety in England,
that the juries are invariably conftituted of
perfons moft worthy of this fort of confidence;
and no difcontent ever manifefts itfelf on this
fubje¢t. Thus no inconvenience refults from
the jury-lifts being compofed by a mandatory

Vor. I. L of
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of the monarch, and the dignity of the throne
derives additional lufire from the circum-
flance. May the lofs of that dignity In |
France, by the preference given to the Pro-
cureu:s-Syndics of department and diftrict,
be the only difadvantage that will be felt 5
may no fort of .partiality- be the confequence ;
may thefe adminiftrators, chofen for a time
by the people, have always the fame afcend-
ency as the royal officer 1n England, to acter-
mine the citizens to accept the functions of
jurymen! At prefent however, cvery thing
{eems to indicate that the majority with to be
excufed from this ixnptirtanf mi{lion, and w¢
have reafon to be terrified at the danger of
its devolving upon men totally unworthy of
the truft. '

The formation of the jury lifts by an officer
of royal appointment, has afforded an oppor-
tunity for the application of a principle, that
appeats to be regarded by the Englith as £
no trivial importance. The grand juries,

whofe
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whofe bufinefs is to determine whether
{uppofed delinquent, committed by a juftice
of peace, ought to be brought to trial, are
uniformly chofen from a clafs of citizens dif-
tinguithed for their education ; but the ob-

{fervance of the fame rule is not thought
heceflary in the appointment of the other fort |
of juries, who are definitively to pronounce
whether the perfon, againft whom the grand
jury fhall have found a bill, be aGually guilty
of the crime that has been laid to his charge.
"This diftinction, originating from an ancient
ufage in England;, has not without reafon
been introduced. The evidence from which
one has to determine the actual guilt of the
accufed, is derived from pofitive falts, or a
concurrence of circumflances whofe teftimony
1s nearly equivalent ; and here nothing is re-
quifite to the difcovery of the truth but
probity and attention. On the contraty, in
judging of the propriety cf {ending the accufed
t0 take his trial, one is commonly obliged to
L 2 | decide
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decide from loofe documents and prefurnptiorns
more or lefs vague. It is therefore neceflary,
that the citizens to whom fo delicate a2 func-
tion is confided, thould poffefs more penetration
and a more cultivated underftanding thamr are
requifite in the former inftance; it is necef-
{ary that by their rank in fociety, they fhould
be in pofleffion of thofe general principles,
. which ferve as a fcale to meafure the degrees
of innocence and guilt; and all this is the
more indifpenfible, becaufe grand juries are
obliged to proceed with a certain rapidity,
that the adminiftration of juftice may be re-
duced within femc____liﬁ]its of time.—It 1s
farther obfervable that in England as well as
in France, the petty juries are, by what 1s
called a charge, direGted by the judge; which
the grand juries neither are nor ought to be;
as fuch a proceeding would render the power
of the judge teo formidable. , Add to this a
remark {till more important than all the reft,

that, in neither country, is the perfon accufed

admitted.
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admitted to his right of challenge in the cafe
of the grand jury, which makes it eminently
important to be very {crupulous in the nomi-
nation of it, and to employ every fecurity for
the gravity of its meafures that education or
rank can afford.

No fuch fecurity has been thought of in
France; on the contrary, to allappearance, the
grand juries will be lefs fele& than the petty
juries, becaufe the latter are denaminated from
the whole extent of a department, and by the
Procurcur-Syndic of this fuperior adminiftra-
tion, while the grand juries are chofen from
the inhabitants of a diftrict, and nominated by
the Procureur-Syndic of this fubaltern admi-
piftration.

- I am not unaware that it may be faid, in
an{fwer to all this, that men having been de-
clared equal by the conflitution, reafons for
diftin&ion no longer exift. But the declar-
ing men equal does not make them fo; and
the indeftruétible hierarchy of difparities of

L 3 ~education
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education will ever contradict thefe legiflative
maxims.

I am led by this refleCtion to another, the
laft T fhall make on the fubje&t of the judi-

ciary code. In England the houfe of peers
alone 1s, in matters of criminal refort, the
conftituted judge of the delinquency of its
members. I know not indeed in what lan-
guage to addrefs myfelf to the outrageous
levellers of the prefent day, to thofe upftarts
in politics, who, having made a {fudden fortune.
in philofophical land, cannot endure, in the
enthufiafm of their elevation and the imperi-
oufnefs of their pedantry, to admit, though
in the midft of a monarchy, a fingle excep-
tion.~—I appeal then from thefe unmanageable
{fedtarians to the reader of found underftand-
ing, and I atk, whether it be not an ipcredible
abufe of the metaphyfical doctrine of equality,
to apply 1its principles to the tremendous
bufinefs of a criminal trial, and to enjoin, for

example,
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example, a prince of the blood royal to think
himfelf judged by his peers, when he fhall be
judged by men whofe rank is at an im-
meafureable diftance from his cwn ?
One cannot help remarking to what an

extreme general principles are capable of mif-

leading men in politics. Men are born and
continue equal in rights. 'This axiom, become
fo familiar, would feem, at firft fight, to give
affurance to the accufed, that all, univerfiily,
thould be judged by their peers. No fuch
thing: A fecond inference is drawn from the
fame axiom, which is that all men are peers ;
and notwithftanding the contradiion in point
of fa&t, they are -held as fuch, are ordered
mutuzily to judge one another; and thus is
the {pirit of the trial by jury changed in ons
of its moft eflential points.

The national affembly, who have conftantly
made political authority to refide in the hands
of many, would have done well to have ap-
plied the fame republican {pirit to their philo-

L 4 {ophical
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f{)phigal {peculations, and not have fubjelted
fuch a multitude of things to the empire of
a {ingle maxim.

The unlimited application of a general
principie never appears more offenfive, than
when legiflative difpofitions are deduced from
it contrary to the views of univerfal juftice.
The word peers, thus employed in matters of
criminal jurifdiction, feenis intended to an-
nounce fome kind of {ympathy among the
individuals who thus decide upon each others
demerits ; a fympathy which cannot confift
in their mere defcent from a common parent
of the human race, or in the fimilarity of
their organs and ftructure, but eilentially
depends upon a concord of habits and id_cﬁg
arifing from education, fortune and rank. It
1s this {ympathy which gives to the accufed a
manly confidence 1n the recollection that he 1s
tried by his peers, a confidence which the
very inftitution of juries was intended to give:
the very {pirit therefore of the inftitution is

{ubverted
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fubverted, when it 1s {fubjected to a mode from
which confidence is excluded, when men are
appointed to decide upon the demerits of a
prince of the blood royal, who are in no
poffible fenfe his peers; neither his peers in
reality, nor in the general opinion of mankind,
nor in their own apprehenfion. Thus in
Irance, according to the new laws, not merely
a prince of the blood, but a brother of the
king, his royal confort, and the heir apparent
to the crown, if they be fufpeed of any
crime, are to have for their grand jury eight
perfons, feleGted by lot from a lift of thirty,
which lift has been drawn up at the com-
mencement of thé new year by the Procureur-
Syndic of a diftrict. Al this may -appea.r
very fublime, enchanting and heroical ; but
if once examined in cold blood, is the laft
refinement of abfurdity ; an attempt to bring
us back to the folitary and uncivilized, when
we are in reality in the focial ftate; an at-

tempt
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tempt to make us view every thing as the
reverfe of what it is; an attempt, vifionary
and aérial, to try upon mankind under given
circumflances, laws fitted for mankind as they
may be conceived by an idle projetor, or at
leaft as they have never exilted.

CHAP-
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CHAPTER IX,

High National Court.

THE parliament of England derives con-
fiderable importance, and of confequence an
additional degree of authority, in opinion,
from a privilege peculiar to the houfe of lords:
I refer to the right of judging all ftate crimes,
all mifdemeanors, of which charges are exhi-
bited by the houfe of commons.

In the place of this inftitution, which re-
flects new luitre onrthé legiflative body ; of
this inftitution, which pacifies the feelings of
a generous nation by configning to men of
perfect independence the inquiry into deeds of
which fhe undertakes the profecution; of
this inftitution, {o admirable 1n every point
of view, there has been fubftityted in France

' a high
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a high national court, a whimfical and com-
plicated idea, and of which I fhall endeavour
to point out the principal defets.
| Elettors, chofen by the people, are to
nominate, in each departmenf, two jurymen,
. whofe bufinefs is to examine the reality of
any crime, denounced by the national aflembly
as a crime again{t the flate.

Thefe jurymen, eftunating two for every
department, will form for the whole kingdom
a panel of one hundred and fixty fix.

From this number, at the time of forming
the high national court, twenty-four are to be
taken by lot, who, unlefs challenged by the
accufed, are to conftitute the jury of trial.

The right of challenrging extends as far as
forty, drawn {ucceflively by lot from the whole
panel ; but it cannot be carried farther with-
out the prifoner fubmitting his reafons to the
examination and decifien of the high judges
of the court. |

Thefe judges confiit of four, chofen in like

manner
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manner by lot from the magiftrates of the
tribunal of annulment.

‘The national affembly nominates two of
its members who, by the appellation of great
procurators of the nation, are to manage the
profecution.

Let us now take a view of this flrange
aflemblage of civcumftances. |

And in the firft place, what is it we behold
in the room of that ftable and majeftic tribu-
nal, which in England takes cognizance of
fuch crimes, fhelters under the wing of its
reputation the weak and the powerful, and
fecures impartial juftice to the nation? We
behold a number of jarymen, every where
unknown but within the limits of their re-
{pective diftricts, and who, the inftant any im-
peachment has been voted by the legiflature,
muft put themfelves in motion from every
extremity of the kingdom, and defcend, two

and two, from the mountains of Auvergne,

the Alps and the Pyrences, to haften, terror

their
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their harbinger, to the tribunal of Orleans;
where fentence 1s to be pronounced by themj
this being done, they are to return again to
their habitations, after ha_ving feen, perhaps;
the blood of the vi¢tim poured out.

No inﬁitution ; productive of {o continual 2
ferment, could be deferving of the {malleft
eftimation, though in every other refpect it
{hould be perfect: but the one we are con-
fidering is {ullied with a flagrant principle of
injuftice. It {ubmits the moft important of
decifions, that of the life or death of 2 human
being, to a jury, colleGed from every quarter
of a kingdom twenty-five thoufand fquares
leagues in extent, and whofe names and repu-
tation, it is probable, will be totally unknown
to the unfortunate obje& of their judgment.
Befides, tranfported all of a fudden from their
diftant abodes to the town it which the
prifoner is confined, and where he may him-
{felf never before have refided for a day, they
can have no ready mode of obtaining infor«

mation
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fnation as to his manners, charaGer, and
former habits of life. Yet fo congerial, fo
eflential are thefe conditions to the {pirit of
the trial by jury, that, in England, injun&ions
are laid on the theriff to make choice, as far
as lies in his power, of fuch perfons for jury-
men, whofe refidence 1s at a fmall‘diﬂ:alice
only from the place where the crime has been
camtﬁittﬂd : and, confiftently with the fame
principle, when it is a foreigner who 1is
arraigned, the generous care is taken to add to
the ufual jury a certain number of his country-
men. ‘This moral nation, whofe indulgence
coffifts in adtions, not in words, has gone
even farther. Coneeiving: that the right of

challenging ought to have every affiftance
afforded it, and refleCting that nature ftamps

{fometimes on the phyfiognomy of men the
levity or harthnefs of their difpofitions, the
jurymen, in an Englith tribunal, are made to
appear perfonally before the prifoner, who,
taking a view of each as they are named, is

3 - allowed
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allowed a fufficient interval to exercife that
right, as far as the limats fixed by the law.
We, on the contrary, prefent to the unhappy
being, arraigned for a capital crime, an un-
interefting and inanimate Lift of jurymen,
compofed of perfons collected from all parts
of the kingdom, and whofe reputation can be
known neither to himfelf, not his friends, nor
his counfel, without an intercourfe and cor~
refpondence with every diftrict in France. In
this ftate of things, the privilege of challeng-
ing is little better than imaginary. Meanwhile,
if it has always been regarded as an eflential con~
dition, as a right infeperable from this form of
trial, with how much greater force will not the
the principle apply to times when political divi-
fionsengenderall{orts of prejudiécsanddif’cruﬁs?‘*

I ftop for an inftant, and I enquire,
why the Englith, prejudiced as they are in
favour of trial by jury, have not admitted this
form of trial in inftances of crimes againft

the ftate; and it is with pleafure that I
2 feel
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feel myfelf prompted to refer this decifion
to a great and juft {fentiment. I believe that
pen'etratedi with the conception of a charge
advanced againﬁ a fingle individual in the
name of the whole nation, and generoufly
anxious refpeCting the immediate event of fo
unequal a conteft, they have refolved to ftand
acquitted to their honour and their con-
icience by means of a peculiar folemmty gIven
to the trial. Fecling in this manner, they
were willing that fo ferious an authority
fhould devolve, not upon jurymen, thofe
. ephemeron beings emerging one moment from
obfcurity to return to it the next, affembled
for a fhort fpace of time and then {cattered
over the face of the kmgdom but upon a
permanent body of men, of long eftablithed
reputation, and prefenting in every point of
view a durable refponfibility. I may be mif-
taken ; but if the Englith have not been in-
fluenced dire@ly by reafonings like thefe, it
1s to a fecret fentiment, equal and freéquently

Vor.. =~ M {uperior
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fuperior to reafoning, that they muft have
yielded : for there is an inftinet of great ideas
and of great things, which never fails to act
upon human beings, taken in the mafs, when
they are not mifled by the {pirit of fingularity
or the vague excurfions of metaphyfics.

To proceed—The four grand judges who
are to direct the proceedings, in the high na-
tional court, and apply to the decifion of
the jury the punifhment decreed by the law,
are to.be chofen, by lot, from the magiftrates
“forming the tribunal of annulment. ‘Thefe
men alfo will be very little known, {ince the
members of the tribunal of annulment are
eleted by the different departments, are re-
"newable every four years, and the lot may
happen fall on the moft ignorant and cbfcure.
Befides, the private reputation of a judge is
not in this cafe fufficient ; it ought to be 2
public, it ought to be a univerfal reputation,
i T may fo exprefs myfelf, to fatisfy a nation,

when



[ 163 ]

when that nation is made the profecutor of 4
fingle individual.

Let us next dire® our fegard to the two
deputies of the Iegiﬂature, who, under the
title of great procurators of the nation, are to
manage the profecution. From the very
nature of their office they will have a concern
in all the proceedings of the trial ; will re-
prefent; before fweﬁty—four jurymen and four
judges, the moit powerful body of the ftate ;
and will at leaft fuggeft by their prefence;
that the feven huindred and forty-five deputies-;
in the name of whom they a&, have their
charalters at ftake in not havirg voted lightly
a capital indi@ment.” What a want of equi-}
librium, what an alarming difproportion pre-
fents itfelf in an inftitution Like this! And
yet the life of 2 human being, of many humarni
Eeings depends on it.

The Englith houfe of commons delegates
in like manner certain of its members to fub=

ftantiate and manage 1ts impeachments before

. M 3 the
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the lords; and it is from hénce we have
derived our- idea of great procurators; we
have only changed the name, a rule we ob-
ferve invariably whenever we copy. But how
could we avoid being ftruck with the differ-
ence between the ciwcumitances, a difference
fufficient to trdnsform a wife regulation into
a fpecies of opprefiion ? In the appointment
of managers by the houfe of commons, we
find nothing overbearing or fevere, becaufe
the accufation is brought before the court of
peers, before a tribunal, tﬁa‘t, as 1s well
known, will not be awed by the circumitance
of the commons being the profecutors, and
will preferve the moft perfet independence
of opinion. But the commons of England
would be athamed to proceed by 4 committee
of managcers, in a court of twenty-four jury-
men, whofe reputations are in a {tate of
embryo, whofe charalters are wholly un-
known, and who, leaving out of the queftion
all confiderations of refpedt, and taking only

the
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the circumftance of numbers into account,

would be in a ftate of manifeft inferiority,

when contrafted with the principal {ection
of the legiflative body. What would Englifh-
men fay, were it only to be propofed that the
grand juries, appointed to determine indi&-
ments i common criminal matters, fhould"
nominate deputies to a& in their name and fit
in court by-the fide of the petty juries ? The
idea would excite 2 general outcry and repro-

bation ; and yet, between thefe two defcrip-

tions of citizens, there is no other difference
than -a flight fuperiority of condition on the
part of thofe who form the grand juries.
We have given to an aflembly, forming the
whole legiflative body, the right of appointing
procurators before twenty-four perfons chofen
by lot to officiate as petty jurymen. Behold
the refult of our fublime fcience, {ee what 1n
our wifdom we have devifed ! we have bor-
rowed from our neighbours a form, and have
left its mora {pirit behind ; a {pirit that has

| - M3 conftantly
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conftantly been neglected by us, becaufe in itg
various applications it admitted of no diftink
name, becaufe it prefented no palpable figure,
and becaufe, furnifhed as we have been with
geometrical inftruments only, it was not to be
found within the circle of our calculations.
We have f{y{tematically rejected and fupprefled
thofe impulfes of the foul, which attain to all .
.ideas, and have never in a fingle inftance
given way to that {enfibility that modifies the
reafonings of the mind, appl_i'es them to our
common nature, renders us good, indulgent
and gencrous, and teaches us far better than
{peculations, the fecret of focial union,

Ah! fhould the rcfletions prefented 1n
this chapter be read by you, utter ftrangers ta
me, who from all corners of the kingdom
will be called to the high national court; you
‘who will determine the fate of the unfortunate
beings thut up ip the prifons of Qrleans, re-
fle&t that you are going to fit in judgment on
your fellow citizens without - their confent,

fince
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fince they will be ignorant whether they
ought or ought not to rejet you in the ex-
ercife of their right of challenging; refle&
alfo that you will have before your eyes the
procurators of the legiﬂative body, of that
body at prefent the only exifting power in
the ftate, and whofe reputation is intimately
allied to the feverity of your decifions. Let
the confcioufnefs of the important duties you
have‘td dif(;hafge anumate you, and make
yourfelves the protectors and fupport of the
unreﬂe&ing and unfortunate. Let your foul
rife to the level of your functions, and your
underftandings take a rﬁpid furvey of their
difficulties. Have the eyes of an Argus for
the difcovery of innoéé.ncc, and the kindnefs
of a God to direct their employment.  Above
all lend no ear to the fpint of party ; give no
quarter to the whifpers of headlong paffions :
‘they, and the colours in which they are attired,
will prove evanefcent, and you will be left .
alone with God and your confciences, Anti~

.M 4 . cipate
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cipate that moment, and confider nothing as
certain, but that opinion which a juft and
candid eftimate may dictate, which is founded
upon the bafis of univerfal morality, and
which the prefent generation, {pite of all its
efforts will never be able to eradicate.

But it is not to thefe gencral_ princif;lcs
only that I would direé the attention of the
judges and juries of Orleans; I dare invite
them alfo to refle®, that, in the infancy of a
revolution, {everity would border upon in-
juftice. It 18 necefiary mf;_h fhould have time
to acknowledge the new power that is fet up;
it 1s neceflary they f{hould have time to en-
lighten their confciences and diveft themfelves
of their former opinions. Befides, when the
revolution has opprefled, in every poffible
manner, a certain 'clafs of citizens; when it
has ftripped them of their names, their rank
and their fortune; when it has afterwards
given them up to the difcretion of a diforderly

k

‘multitude whom no laws could refirain, a

multitude
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multitude that has refufed to pay them the
little that remained of their ancient rights,
that has burnt their habitations, ravaged their
fields, and committed the moft horrible out-
rages towards their perfons and their fami-
lies,—the attempt to throw upon them all
the burthen and heat of the day, the wifh to
render them the victims at once of cpprcﬁions
which have driven them tq defpair?' and of a
vengeance annexed to the efforts of that de-
{pair, is the confummation of tyranny. In
fine, and this procedure is abfolutely inexpli-
cable, the fpecies of crime referved for the
inveftigation of the tribunal of Orleans is
altogether without cxplﬁnation or limit. Have
ing copied the Americans in fo many things,
we ought to have imitated them in the gene-
rous care they have: taken accurately to deﬁnea
what are to be regarded as treafonable of-
fences ; and the following are the words 6f
their confhitutional article upon this fubjeét.

¢ Treafon
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~ #¢ Treafon againft the United States fhall
¢¢ confift only in levying making war againit
¢ them, or in adhering to their enemics,
¢ giving them aid and comfort,”

Such are the limits which a mild and vir-
tuﬁﬁs people, at the moment too of their
emerging from the horrors of civil war, have
thought proper to fix to the mofik dreadful
fpecies of accufation, and the mofl capable of
vague interprotations. Ah! they no doubt,
ftill under the influence of the firft principles
of morabty, regarded, as a public calamity the
efufion of a citizen’s blood, They were
{trangers to the fentiment that hunts after
crimes ; they particularly had not learned the
ferocious idea of maintaining a governmcnt
by the axe of the executioner ; they relied
upon the attradtions of a general intereft, and
after making their country the afylum of peace
and of the virtues raoft endearing to human
beings, they probably felt compaﬁion rathey

- than
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than hatred, for thofe who ftill continued thejr -
enemies. Is it poflible to compare ideas and
ientiments like thefe with the declarations
and conduct of many of our legiflators, with-
out fhrinking with horror from the contraft.
It 15 in {everity, in punifhment and vengeance
that they have placed their confidence. They
have contrived that from the tenour of the
conftitution party fhould arife, and at the fame
time they punifh the effes of party with
infatiable rigour. Alas! if amidft the exten-
five harmony of the univerfe, if amidft the

folemn {cheme of divine adminiftration, we

place benignity and mercy as a refuge for the
frailties of mankind, what indulgence do we
not owe to the political tranfaétions of men,
where every thing is in tumult, and univerfa}
phgos and confufion have not yet {ubfided ! I‘
am indeed unable to pronounce whether, at
this tremendous momeﬁt, the treafons of in-
dividuals are to be confidered as appropriated

ta
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to the men who t;ommil; them, and whether
the blood of thofe vitims, whom the law
may have condemned, will not fix an indelible
ftigma on that fyftem of government, from

which fo many errors have flowed and f{o

many calamities originated.

CHAP:



CHAPTER X

Prerogative of Mercy.

THE_ {pirit of philo[ﬂphy, that {pirit, which,
by aflerting the rights of humanity, has at-
tracted fo great attention, is fo disﬁgurcd-by
its ufurpers, that they have propofed the abo-
~ lition of the right of pardoning as a reafonable
and becorﬁing meafure. . This abolition has
not been formally pronounced ; they have
contented themfielves, as yet, with fufpendilng
the right: an expedient manifefted invented
with 2 view of burying in oblivion what a
fort of thame would not {uffer them openly
to rejelt. Meanwhile from the reign of the
national aflembly the monarch has found
himfelf divefted of the moft auguft of his pre-
rogatives. ~ All .condemnations, all capital

{entences,
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{eritences, whether more or lefs fevere, have
been immediately carried into execution, and
the word clemency has been blotted from our
language. Its place was doubtlefs warited for
the many barbarous names that our new man-
ners have introduced. Noble exchange, ad-
mirably calculated to diftinguith the prefent
~ epocha of our hiftory ! Tt will certainly entitle
us to the merit of originality, fince there Is
not another people on-the globe with whom
the right of pardon is not eftablithed.

It has been faid, that criminal juftice in
future being to be adminiftered by juries,
errors and partialities ‘would by fuch a form
of trial be excluded ; and that therefore the
reafon would no longer exift for withing the
power to refide in any branch of the conflitu-
tion, of mitigating the {entence of a tribunal

At the moment that I write thefe refietions;
juries are as yet not eftablithed ; and I cannot
but ex:prefs my aftonifhment that, during the
exiftence of a jurifprudence, acknowledged by

the
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the affembly itfelf to be defective, the fufpen-ﬂ -
fion of the privilege of pardoning has been
fo rigoroﬁﬂy obferved. Are we certain that
no inftance has occurred during the interval
in which its applicationn would have been juft?
And has the chriftian morality never reminded -
us that, in the calculations of mercy, a human
being, a fingle human being, is a great and
invaluable uinber ?

But T would examine whether the trial by
jury really fuperfedes the neceflity of reforting
in any cafe to pardon. England and America
have theught otherwife, for with them the
prerogative exifts in its plentitude, and yet
they adopted, long before our legiflators, the
nfhitution of juries. But examples, however
unexceptionable, will have little influence on
men who have taken their poft m the very
centre of theory: I fhall therefore attack
them with the weapons of argument only ;
and I venture to affirm that the prerogative
of mercy, in coyntries where the trial by jury

i$
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'« inttoduced, is, on various accounts, particu-
larly requifite.

For, in the firft place, {fuch a form of trial
admits of no modification. On one fide are
the jury, who have fimply to enquire and
" decide whether the crime found in the indict-
ment has been committed.voluntarily by the
perfon accufed of it ; and on the’ other fide is
the judge, who opens the volume of the law:
and pronounces the penalty decreed therein.
Between thefe judiciary aéts there is no place
for the fpirit of moderation, which other
tribunals, judges at once of the fadt and the
- punithment, are frequently led to exercife.
~ We may add, that from the partition, as it
were, of the bufinefs between the jury and
the judge, the edge of that repugnance, fo
natural in human beings to all aéts of feverity, 19
blunted. The jury, judges merely of the fact,
have not before their eyes the punifhment due
to the crime ; and t-he magitrate, who comes

after them, confiders himfelf fimply as the
organ
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organ of the law bound to deliver its come
mands.

And what is the country where the aboli-
tion of the prerogative of mercy ought to ex-
cite the leaft regret ? It would be a republic,
pervaded by a fort of kindred fpirit and moral
feeling, circumftances which throw a fhade
of mildnefs and forbearance over all ads of
authority, _Itswauid be a republic where.the
tribunals, judges at once both of the fa@ and
the penalty, would have the power of com-
bining with the nature of the offence, the
degrce of uncertainty that often remains, how-
ever forcible be the evidenée; the circum-
{tances that may be alleged in its extenuation;
the preceding chara@®er of the delinquent ;
together with, what cannot and ought not to
be omitted, the public fervices which may
have been rendered by his family and perhaps
by the individual himfelf. Thefe are con-
fiderations that enter into the opinion of the

judge, 1n the tribunal we are fuppoﬁng, and
VoLr. I. ‘ N which
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which lead him, in the exercife of his authos
rity, to mix with the principles of feverity a
fpirit of indulgence, and to foften, by natural
eqﬁity, the rigid juftice of the law. |

It the mean time republics, m which, as 1
have intimated; @ government of confidence 18
eftablithed, and many fuch republics there are,
have been uniformly of opinion that the de-
viations from the law would be fafer in the
hands of a body fuperior to the judiciary
tribunals ; and to fuch a body lyas the prero-
gative of mercy been entrufted by them. It
then in France, and in France alone, that th1~5

prerogative: no- lenger Hubfifts ; and yet how

many circumftances are there, of which 1

have made no mention, that would render it

" more neceffary there than in any other part of
the globe? Tt is in the midft of a people
whofe language is that of menace, of a people
aware of its force, agitated by the violence of
paflion, and given up implicitly to every de-
fignmg gmde, of a pcoplc who have fo fre-

quently
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mently fhown themfelves fanguinary a’;nt:i
terrible, that the juries and judges will exercifs
their functions and pronounce their decifions.
It is farther in the midft of a peoplé; who
have aflumed to themfelves the dif; pofitions of
all favoufs,; that the Judges and juries are re-
- quired to maintain their independéﬁcq_;; and it
i$ in the cohtemplatiost of ull thefe” feductions
that .the fenténce of the law is to be imme-
thately followed with its execution: The idea
1s terrible.

Let the readeér recolle@ alfs in this place,
what I have faid upon the judiciary inftity~
tions and the high national court. The firt
princes of the blood may be dccufed and
thrown into prifon, upon the decifion of erght
jurymen, by a fiction of law declared to be
their peers, and felected by lot from a Lift of |
thirty drawn up by the Procureur-Syndic of a
diftrict. - In the high national court, all
perfons, denouriced as criminals againft the
ftate, are to be tried by individuals whom they -

o Na know
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know not and by whom they are unknowmn,
and have to plead againft the managers and
conductors who fhall be appointed to profe-
cute the accufation in the name of the firft
body in the ftate. In fine, it1s at a moment
when the fpirit of party carries every thing
before it, Whe;'l the attention of the multitude
is directed to one obje only, and one fingle
imputation concenters every {pecies of re-
proach and obloquy, when the flightet word
can fpread contagion and effervefence threugh
the community; it is at fuch a moment shat
| they have dared to confide in 2 jui’ﬁce {o {ure,
impartial and- intrepid, as to authorife the
abolition of the prerogative of mercy. I can-
not tell what other men feel, but for myfelf,
at a junCure like this, the idea of an abfolute
and final decifion, with no room for appeal ‘or
for hope, fuggefls itfelf to my mind under the
moft tremendous colours. |
I go farther, and I afk, whether we can in

delicacy take upon ourfelves the functions of

a judge
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2 judge or a juryman in a country where the
right of pardon is abolithed ? Shall I declare
that fuch an one ought to be brought to
criminal judgment, ought to be accufed of a
capital crime, when my voice is to inflit
death, and when I thall perhaps feel in my
breaft a fentiment of commiferation and of
equity that would lead me to defire his for-
givenefs. Why fhould I confent to be the
inftrument of a law that has no appeal to
mercy ! Why fhould I degrade myfelf to this
miferable condition ? The juries and judges of
France ought with one voice to demand the
re-eftablifhment of the prerogative of mercy;
morality diCtates it, honour requires it of
‘them. They conceive that they acquire new
importance from the irrevocablenefs of their
judgments, and they aré deceived, Vanity
leads them to regard a will executed without
appeal, as a circumftance peculiarly honour-
able ; it is not {o: neither juries nor judges
have a will of their own ; the former decide

N 3 upon
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upon the truth of the allegation, the lat{cp
declare the fentence of the law. Thele func-
tions are merely minifterial, and carry with
them no ftamp of fovereignty; and it 18 of .
the utmoft confequence to the charaéter both .
of juries and judges that the prerogative of
mercy, by being tevived, fhould draw a line
and fix an interval between the folemnity of
epnvi&ion. and the fangainarinefs of execution.

The king of England net only enjoys the
right of pardoning in its fulleft extent, but his
fignature is alfo neceflary to carry criminal
fentences into execution. Be 1t obferved
however, on the other '-ﬁaﬁd, that the judges
of Englﬁnd, returned to London after their
circuits, are at hand to inftru& the monarch
as to the. circum{’cance's of each particular
offence. The French conftitution having
eftablithed a criminal fyftem of a véry_ differ-
ent fort, and the tribunals in the various parts
of the kingdom being .reﬁd:en_t,_ the infor-

mation to be conveyed to the fupreme govern-

ment,
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ment, refpeCting the due application of the
royal clemency, muft be precarious and un-
certain. 'This circumflance, combined with
the extent of the empire, would naturally have
fubjected the exercife of the richt of pardon |
to certain modifications ; nor would thefe mo-
difications have diminithed in any degree the
power of the monarch, which upon the an-
cient {yftem had been limited, not by exprefs
law, but by the nature of things. It had been
cuftomary for the courts to caufe their fen-
tences to be executed without delay; from
whence it refulted that there was no where
time, except in the dependence of the par-
liament, which was indeed ve-y extenfive, to
apply to the royal clemency. The king had
recently formed a proje&t for fufpending,
through the whole extent of the kingdom,
the celerity of executions, and his intentions
upon the {ubject had been folemnly declared.
But decide as you will upon the propriety of
this meafure, there is furely a wide diftance

N 4 between
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between modification and lumitation on the
one hand, and the rath and abfolute abolition
of the prerogative of mercy on.the other, the
excluding the king from the exertion of his
moft auguft and ‘ineftimable funion, the
facred patrimony of his anceftors. Alas! we
{urely have not yet acquired a right of detach-
ing from our countrymen in general their
fanCtuary in the clemency of the monarch!
Were our fecurity, as to the difpaffionate ad-
miniftration of criminal juftice, much greater
than it is, we yet thould not have acqﬁired
this right ; but at the moment of convulfion
and danger, it is in the utmoft degree barba-
rous to take from us a hope of equitable con-
{truction and unlimited protection that may
overftep the bounds of feverity. The nature
~ of man makes this indulgence neceflary, and
no legiflature can juftly extort from us the
facrifice of immutable and eternal nature. But
fuch has been the refult, fuch is the favourite
boait of that cold and logical fyftem, which

has
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has banithed from the midft of us the empire
of fentiment, and of all thofe grand and
fimple ideas which follow in its train. Thus
is the chain of virtue, which reached from
heaven to earth and united us to the great
Supreme, broken and diffolved. With one
ftroke of the pen we have obliterated our
moft precious refemblance to his divine per-
feGtions. Never had we fo much need as
now to believe m a merciful and benevolent
Governor of all things; and it is now that we
have refolved neither to be benevolent nor
merciful. Unfeeling guides, pitilefs inftruct-
ors, whither would you lead us? You prefent
to our view the {cattered and tremendous
remnants of our ferocity ; the blood ftained
fragments, that promife as it were to hide the
foil of our country undet their odious veil ;
and having thus ftruck defpair into our bo-
foms, you go on to deprive us of the vain
hope of a proteCtor and a friend. You tell

us that we have nothir]g more to expet or
look



[ 186 ]

look for in heaven or earth; you aflure us in
confidence that the great machine of the uni-
verfe is the produce of chance, and that in
this lottery the moft envied prize we can
draw 1s 1n your adamantine heart and your
bowels void of compaffion; that of conie-
quence it is our beft wildom to intrufl our-
felves to your guidance, and to become un-
feeling ike you. Ah! let me alone; I would |
much rather encounter all the tigers of the
defert ; my foul is formed for other thoughts ;
my foul come not thou into their affemblies ;
any profpeét, that which arifes from the very
recolle€tion of our limitednefs and our im-
becility, gives more chearfulnets to my heart,
than 1s to be derived from your arrogant max-
ims. 1 haften to a {ociety more accordant to
my feelings ; to you, mild and timid {pirits, I
aedicate myfelf ; and in the midft of thefe fad
recolieCtions, I will prefent to you a kind and
cheering ray, in the record of one of the mofk
ancient ufages of that wile and virtuous na-

tion, |
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tion, from which I am perpetually obliged ta
borrow my examples. The falt is deeply
engraven in my memory and fuggefts to me
at this moment inexpreflible comfort. It has
been contrived that the firft intimations ad-
drefled to the king of England upon his
acceflion to the throne, and the firlt en gagc;-
ments into which he enters, are calculated to
imprefs his duties and his rights of clemency
and mercy. The following is one of the
queftions addreffed to him at his coronation
by the archbithop who officiates on that
folemn occafion ; and tq each of which the
king anfwers, this I promile to do.

¢« Will you to your power caufe law and
¢ juftice, in mercy, to be executed in all your
¢ judgments ?”

How beautiful, how touching is this quef-
tion ! after having called upon the monarch ta
promife that he will caufe law and juftice to
be executed, then follows the words, the in-

3 ble words, 7z mzerey:- Words like thefe
«'Qi{ 1 » T
Y, 7

give
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give us as it were at one ftroke the charater
‘of a nation.  Yes, nothing is more emergent
than to place fomewhere this facred depofit,
the prerogative of pardon and pity. The ho-
nour of our legiflation demands it, the reputa~
tion of our manners prefcribes it: juftice is not
more a debt that we owe to the political in-
ftitution of fuciety, than mercy is a debt we

Oowe to our common nature.

CHAP-
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CHAPTER XL

Formation of Miniftry.

IN the parallel I have undertaken to draw,
there 1s no point more deferving of notice
than the mode of conftituting the miniftry in
the two kingdoms, whether we confider the
circumitance in itfelf or as connected with
the executive power.

In England the minifters are almoft always
members of parliament. Some have a feat in
the upper houfe by right of inheritance, others
in the lower houfe by the fuffrages of the peo-
ple. The affiftance of certain of them in par-
hamentary deliberations 1s deemed {o effential,
that were the perfon at the head of the finance,
for example, not eleCted to the houfe of com-

mons, the king would be under the neceflity
of
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of making another choice. No man in En oo
land thinks it poflible to conceive of the pro-
ceedings of the legiflative body as founded 1n
{ufficient information, or judicioufly adapted to
the fituation of affairs; without the perpetual
intervention of the principal members of
government. Accordingly, in the houle of
commons, the propofition of meafures to be
adopted upon fubjelts of finance, 1s ordmarily
left to the minifter for that department, not i
his quality of minifter of the king, but as being
the member of parliament beft qualified by his
funétions to kncew what the circumf{tances and
intereft of the kingdom require.

It is idle to fuppofe, that the {eparation be-
“tween the legiflative and the executive powers
is infringed by the circumitance of one or
more of the minifters fitting and voting in the
houfe of commons; fince they fit there oniy
as elécted by the people; and it is a conftitu-
tional {tatute of England never to pronounce

the



[ 191 ]
the name of the king n the difcuffion of pare
liamentary topics.

‘There are neverthelefs various benefits that
refult from the power poflefled by minifters of
itting in parliament, and from their uniting
in their perfons the two important qualifica-
tions of fervants of the executive government
and members of the legiflative body, It is
this that gives pcrmanence to their confidera-
tion; and as they could not effeGtually ferve
the public, nor even maintain themfelves in
their places, if they did not difcover talents,
virtues and information, the monarch is
obliged to chufe them from among the moft
diftinguifhed of his fubjecs.

But I am afled, if the union of all thefe

circumitances be not calculated to create too
powerful an influence, and if that influence,
in the hands of the principal agents of the
royal authority, may not endanger the con-
ftitution.  The obic&ion I conceive to be
-futile, and the danger imﬁginary, fince the

¥ people,
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people, though warmly attached to their go-
vernment, feel no fuch apprehenfion, and-
fince, for the period of a century, the prin-
ciples of liberty, civil as well as. political,
have been inviolately maintained. It 1s not
to individuals that the care of thefe principles
is entrufted ; their moft faithful guardian is the
general happinefs. Political vigilance 1s an
inexhauftible tafk, if we perfuade ourfelves to
confider every thing with fufpicion; and when
we have done, we do but refemble thofe jealous
hufbands, who, amidft all their precautions,
forget that which 1s moft effential, the pre-
caution of making themfelves beloved.

If another objection be ftarted and it be faid,
on general principles, that the prefence of mi-
nifters in parliament attaches too great a de-
gree of importance to their 0pinions,'l fhall
not conteft the point, but thall content myfelf
with obferving, that, In all affairs of admi-

niftration, the afcendancy of the heads of go-
I vernment
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vernment 1s fieceflary to the good of the ftate,
ferving as a counterpoife to the fpirit of party,
and to that prevailing defire in man to raife
himfelf a reputation, at whatever price it may
be. Perfons who conftantly purfue a celebrity
like this, have perhaps a paffion more hoftile
to the public welfare than thofe who thirft
after emolument ; for the leaft applaufe may
corrupt them, the moft trifling facrifice to
their vanity tempt them to deviate from the
line of re¢titude, and be guilty of a dereliction
of all their principles and opinions. |

It i1s indeed {ufficiently probable, that, of
the different inhabitants of the itate, thofe
who join to the quality of reprefentative of the
people, the information gained by the admi-
niftration of public aflairs, are beft duferving
to be heard ; but they, like any other members
of the houfe of commons, would lofe their
influence, if they fet at defiance the voice of
truth and reafon, and if they brought the
purity ot their intentions inta gueftion.

Vor, I, ) Nothing
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Nothing lefs is neceflary than the perpetual
prefence of miniiters in parliament, their ca-
pacity of reprefentatives, and their perfonal
merits, to the creation of that perfect and har-
monious fympathy between the executive and
the legiflative government, which is indifpen-
fible to the health of the ftate. If once this
fympathy be annihilated, if once miftruft and
fufpicion aflume its place, all would be con-
teft and confufion; and fpeedily it would be
found, that anarchy is the moit dreadful of all
evils to a free but immature conftitution.

Let us compare with thefe refletions and
inftruétions, afforded us by the example of a
great nation, the fituation of the minifters of
France relatively to the legiflative body, and
we fhall perceive its manif.{t inferiority. They
cannot be elected as deputies to the reprefen-
tative aflembly of the nation, and have no
right to appear at the {ittings, except within a
place appropriated for them in the hall. But
there they act only a fubaltern part in political

concerns,
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concerns, and dare not take fhare in any dif-

cuffion not immediately conne@ed with their

office, at leaft till the aflembly {hall, by a for-
mal deliberation, grant them liberty to fpeak *.
A fingle glance is fufficient to thow us how
diffcrent is the cafe with the Englith mi-
nifters. They are not {ubjeCted to the pre-
vious quettion of the houfe of commons ;
they have no favour to obtain before they can
be permitted to {peak, for liberty of {peech is
one of the qualities attached to them as re-
prefentatives of the people, or as members of
the upper houfe if they be peers of the realm.
Far from being confidered in either houfe as
inferiors, whom with the waving of a wand

you are to {ilence or caufe to {peak, it is ordi-

* ¢ The minifters of the king thall be heard when-
¢ ever they demand it on objects relating to their ad.
¢ miniftration, and when they fhall be required to give
¢ information.—They fhall alfo be heard on ohjelts
‘¢ foreign to their adminiftration, when the national
“ affembly fhall grant them liberty to fpeak.”
Chap. 1II. Se&. iv. Art. x. of the conftitution.

02 naril}r
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narily from them that is expeted the opening
of all queftions in any new occurrence ; or
the firft obfervations upon f{uch propofitions
as may be made by other members of the
legiflature. The concurrence of the execu-
tive government with the legiflative, confifts
much lefs in the conftitutional neceflity, that
the monarch fhould execute the adts of his
parliament, than in the previous intervention
of minifters In the deliberations in which
thefe a&s are founded.

This intervention, which leads to an habi-
tual difcuffion between the minifters and the
other members of parliament, is a powerful
fecurity againft the employment of the royal
negative upon the different decifions of the
legiflative body ; an employment which muft
always produce a great effect, and may eafily
be made a fource of difunion between the
two powers. In fine, the minifters of Eng-
land, either being themfelves the authors of
the laws which are pafled, or entering early

nte
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into the difcuffion of fuch as are introduced
by other members, have a concern in the
modelling of all parﬁamentary bills, and of
‘confequence render the deliberation of the
monarch, when thefe bills, after having been
approved by the two houfes, are prefented to
him for his aflent, exceedingly {imple. But
in France, where all the provifions of a law
are adopted without the concurrence of mi..
mifters, the exercife of the right of fan&ion is
attended with peculiar difficulties. How is the
king to a& if, in a decree compofed of a con-
fiderable number of articles, fome thould ap-
pear to be good and others to be dangerous ?
The conftitution obliges him to accept or re-
fufe the whole, and that without making any
obfervations. Shall he then fin@ion the ar;-
ticles he difapproves, in confideration of thofe
which he deems ufeful? Or fhall he refufe
the whole to get rid of thofe he diflikes ? Thijs
15 a ftate of embarraflinent in which he will
frequently be found ; and this embarrafiment,

O 3 prejudicial
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prejudicial to the interefts of the ftate, 15 a
natural confequence of the {eparation between
the legiflative body and the heads of admi-
niftration ; a feparation that does not exift in
Iéngland, that does not exift in the federative
conftitution of America, and which we alone
have confounded with the wife principle of
the feparation of powers. o

It will be afked, if the refponfibility of
Eoohil minifters be not weakened by the cir-
cumilance of their being members of parha-
ment ? I anfwer, certainly not. The com-
mons have full power to vote an impeachment
againft them whenever they fhall have been
guilty of any crime. They can al{fo fhow
their refentment in another way, by declaring
the minifters to have loft the confidence of
the houfe, or by oppofing and defeating the
meafures that may be introduced by them.
They are not indeed eager to contrive, as in
France, the means of rendering them the
fubje& of a criminal profecution ; they are

not
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not upon the watch to difcover their flighteft
negligences and their {malleft miftakes. It
would indeed be impoffible for them to fit in
parhament, if fuch were the {pirit of the
degiflative body; for if my hfe be the ftake
for which I play in every petty omiffion, how
can I ever venture for a moment to leave my

office ¢

Such however in France is the fituation to

which minifters are reduced. The moment

no doubt approaches, when it will no longer

be thought valiant to trcat them with every
poflible rudenefs, though enough of this pro-
penfity will I fear remain to render their con-
dition incompatible with the high degree of
confideration neceffary to the firft agents of
the executive power. Englith minifters are in
like manner liable to be attacked in parliament;
but then they are treated on a footing of
equality, not with arrogance and ill manners ;
their opinions are combated, or their princi-
ples arraigned, but the detail of an executive
QO 4 meafure
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meafure 1s never made the fubjet of criticifm.
We ought alfo to obferve, that, in contefls of
this nature, the minifter is always addrefled by
the appellation of zbe honourable member, as
if his quality of reprefentative only was taken
1nto account, and that of being the king’s mi-
nifter difappeared from the {cene.

There is no nation fo zealous in the defence
of its political interefts, and that preferves at
the fame time fo much refpeét for the chicf
magiftrate and {o great confideration for go-
vernment, as the Englith’ nation. This i1s

chiefly to be attributed to the judicious gra-

dation of the different powers, and the har-
mony that exifts between public opinion and
thc order eftablithed by the conftitution. No-
thing fimilar to this can be expected on the
part of an aflembly, haftily invefted with an
unlimited power, and the exercife of which is
confided to men, the majority of whom are
not cven reftrained by the ftake of property,
or by an habitual regard for honour and public

3 opinion.
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opinion. There exifts indeed a conftitution,
but it is only in writing, and its precife con-
figuration is imprinted on the mind of not a
fingle individual ; there exifts a conftitution,
but it has placed enmity between the powers
even before they were created; and in this
warfare of political elements, nothing is dif-
tinguithable but the overweening ideas of
liberty and equality, thofe undifciplined prin-
ciples which every man purfues according to
his humour and interprets in what manner he
likes beft. Amidft this general relaxation,
there was one, and one only {pring, that could
have held the principal parts of adminiftration
togetaer, and that, like fo many others, has
been broken: to preferve this fpring it was
neceflary to give a degree of confequence to
the immediate agents of the executive power;
it was neceffary to unite them to the new
fyftem of government otherwife than as men
again{t whom the declamations of patriotifm
and every fpecies of menace were to be dj-

- rected.
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re@ed. They would have {erved for central
points towards which the public mind might
gravitate, in the midft of the univerfal diffolu-
tion of force which was in other refpects in-
troduced ; nor could any fear be conceived of
their formidablene(s, in competition with a
mafs of national opinion more redoutable in
its commencements than the legions of ancient
Rome: but every thing was feared except
anarchy, and this womanly timidity is the dif-
tin@ive mark of the f{ubaltern and fhort
fighted character of our legiflators.  They
regarded the neceflary agents of every depart-
ment of the ftate, in no other light than as
the minifters of royalty, and they felt more
pleafure in waging war againft them, than ad-
mitting them to an. honourable participation
of their labours. They imagined the fepara-
tion of powers to confift in the feparation of
perfons : whereas by placing the oppreflors
on one fide and the opprefled on the other,
they adopted the fureft means of reducing all

4 authoritics
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autherites to one. Thus the degraded fitua-
tion-of minifters contributed, more than any
other éircumf’cance, to the abiorption of all
power in the national aflembly ; an abforption
not only prejudicial to liberty, but, which they
were incapable of perceiving, dangerous to
the credit and afcendency of the legiflative
body itfelf. At firft fight it may appear as if
an 1ncreafe of its pow:r would produce an
augmentation of it. confzquence ; but if this
increale of power makes it neceffary for a re-
prefentative afiembly to be inceffantly in ac-
tion, it muit lofe, by attending to details
foreign to its functions, the degree of con-
fideration of which it ftands -in need  for ge-
neral adlts of legiflation; or at any rate its
reputation will incur a greater number of rifks.
It may alfo diminifh its credit in another way,
when it aflumes to itfelf the exercife of what
belongs to the executive power, fince it fhere-
by becomes acceffible to all forts of paffions.
To refume, at its pleafure, the chara&er of

modcration,
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moderation, fo indifpenfible in a legiflator,
will then be found impracicable : it will have
to contend with our weaknefles, and will be
unable to interfere with dignity and effe& in |
prefcribing and dire¢ting our duties: it will
have quitted its central poft, and our refpe&
will no longer be ftationary: it may feem to
have enlarged its pdwer, but its afcendency
will in reality be inferior to what it was
before.

I am treating then of a {fubje@ of the utmoft
importance, when I call the attention of the
reader to the different manner of conftruéing
the mimftry in France and in Ehgland. The
queftion 1s intimately conne@ed with the firft
principles of public order ; and in every point
of view it is found that the conftituent affem-
bly, by propofing a feparation of authorities,
and by endeavouring to divide them between
the legiflative and executive branches of the
ftate, has neglected to appropriate to the one
the ncceflary degree of conféquence to pre-

{rrve
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ferve it from the invafion of the other ; a pre~
caution that ought to have been conftantly
prefent to their minds; for the a pportionment
of forces, that combination, which, though
all ages of the world has regulated the action
of the elements, is equally indifpenfible in the
conduct of political tranfactions ; this well
known law of nature is alfo, in my appre-
henfion, one of the conftitutional flatutes of

true policy, and of all others the moft im-
mutable,

CHAP-
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CHAPTER XlL

Difribusion of Favours, and nominatiocn 1o Em-
ployments,

A MAN who, like myfclf, has been fome
years placed in the centre of public affairs, who
has been, {o to exprefs myfelf, one of the axes
round which the motions of perfonal intereft
perform their circuit, is beft able to judge from
his own experience of the adtivity of thofe in-
terefls, and to perceive in what manner the hu-
man heart is influenced, irritatated and {foothed
by hope. Full often are the thoughts of men
employed upon- their own perfonal views,
when they affet moft carelefsly to neglect or
moft generoufly to facrifice them. I grant
that individuals have for their days of parade a

PDIHPOUS



[ 207 ]
pompous and wonder-working language ; but
I affirm, that, in their daily habits and in their
fecret confeffions, we find them always occu-
pied either with the fortune they are purfu-
ing or the eminence to which they afpire, It
muit not therefore be doubted that the more
we narrow the circle of encouragements and
rewards which the monarch can beftow, the
more fhall we enfeeble in his hands the altion
of the executive power.

In the conflitutional charter the funétions
of this power are brought under one head,
and as thefe functions prefent us with a view
at the fame time of its prerogatives, it was
dgoubtlefs intended, by uniting and colle&ting
them together, to give them a confcqueﬁtial
appearance : but illufions of this nature de-
ceive only the ignorant and the fuperficial.
The number of prerogatives is indeed great,
but the value of the different articles is fuffi-
ciently underftoed.

I be

o
o
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I beg leave to examine this ridiculous chap-
ter of oftentation*. And the firft thing 1
behold

* CHAPTLER 1V.
OFf the Exercife of the Executive Powers

I. The fupreme executive power is lodged exclu-
{ively in the hands of the king.

The king is the fupreme head of tle general admi-
niftration of the kingdom : the care of watching over
the maintenance of public order and tranquillity 1s in-
trufted to hum.

The king is the fupreme head of the army and of
the navy.

To the king is delegated the care of watching over
the exterior fecurity of the kingdom, and of maiatain-
ing its rights and pofleffions. H

II. The king appoints ambafladors and the other
agents of political negociations.

He confers the command of armies and ficets, and the
ranks of marfhal of France and adaural.

He names two thirds of the rear-admirals, and one
half of the lieutenant-generals, camp marfhals, captains
of thips, and colonels of the national gendarmerie.

He names a third of the colonels and lieutenant-
colonels, and a fixth of the lieutenants of fhips.—The
whole in uniformity to the laws re{pecting promotion,

He appoints in the civil adminiftration of the ma-

rine, the dire&ors, the comptrollers, the treafurcrs of
the



[ 269 ]
behold is the ufual repetition of the terrns
ﬁf_prfme' e.ﬁ;{ccutive power, fupremne head of
admintftration, fitrerze head of the army,
Supreme head of the navy; but all thefe fu-
premes only reprefent to me a gaudy cafiopy
without pillars to fupport it. To comrand, .
to watch over; to fuperintend, are words de~

void of meaning when unaccompanied with

the arfenals, the mafters of the works, the under maf-
tets of civil buildings, half of the mafters of admi~
niftration, and of the under-mafters of conftrution.

He appoints the commiffioners of the tribunals.

He appoints the chief fuperintendants of the admija
nifiration of indireét contributions, and the adminiftra~
tion of national domains.

He fuperintends the coinage of money, and appoints
the officers entrufted with this fuperintendance in the
general commiffion and in the mints. |

The effigy of the king fhall be ftruck on all the
comage of the kingdom.

III. The king has the iffuing letters patent, brevets
and commiffions to fuch public funionaries as are
entitled to receive themi.

IV. ‘The king orders the lift of penfions and grati-
fications to be made out, in order to bhe prefented to the

legiflative body cach feffion, that it may be decreed, if
thought proper, |

Vor. I. | P the
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the means neceflary to infpire refpe& and
cbedience.

We behold alfo in this conftitutional col-
leGion, a colletion drawn up with no {mall
degree of art, that the power of the monarch
is compofed of fuch prerogatives only as had
efcaped the reforming hands of the different
committees. No nomination is left to the
king that could be executed by the people, or
regulated by rules of promotion. But to eX-
tend in appearance the exercife of the execu-
tive power, there is inferted in the lift, and 1n
2 diftinct head by itfelf, the liberty granted to
him of #ffuing letters patent, brevets, and conm-
miffions, to fuch public funélionaries as are en-
sitled to recerve them: thus reminding the
onarch of the humiliating neceflity to which
they have reduced him of confirming, with his
feal or by fome other formality, that multitude
of appointments and promotions in which he
has been prohibited every fort of inter-

ference.

The
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The laft article of thefe gaudy trappings,

in which the executive power has been ar-
rayed, 1s equally curious. The king orders the
lft of penfions and gratifications to ke made out
i order to be prefented to the legiflative body
each feffion, that it may be decreed, if thought
proper. Thus is it confecrated by a confti-
tutional law, deftined to remain for ages, that
the king, this_fipreme head of adminiftration,
this fupreme head of the army, this Supreme
head of the navy, {hail not have the power of
beftowing a recomi)encc of a hundred crowns,
without the formal confent of the legiflative
affembly.

But I am anticipating the general piGture I
mean to draw, that thall exhibit at one view a
parallel between the prerogatives conferred on
the French monarch and thofe enjoyed by
the king of England. This parallel, T con-
ceive, may be ufeful ; and it is naturally con-
neCted with the fubje® of which I am
treating.

P 2 CHURCH
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CHURCH DIGNITIES.

The king of England in the mandaltes', or
congés d’élire, which he addrefles to the chap-
ters, points out of them, in cafes of vacancy,
the individuals whom they are to elect as pre-
lates, and the chapters are obliged to conform
themfelves to the injun¢tion. It may with
triuth therefore be faid, that he has the actual
nomination to the firft dignities in the church.
The majority of prebendaries and canons are
alfo in his appointment, befide that he has the
difpofal of 2 confiderable number of livings.

There are no longer either prebendaries or
canons in the Gallican church, and the bifthops
and re@ors are eleGted by the votes of the
people.

PEERS OF THE REALM.
The peers ef the realm in England are of

royal inveftiture, and in proportion as thefe
) IR,
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hereditary titles become extin@® in certain
families, or the king is defirous of augmenting
their number, the advancement to thefe high
national honours forms an effential part of his

prerogatives.

In France there are neither peers of the
realm nor any diftinétions of this nature.

-]UDGES CIVIL AND CRIMINAL.
The twelve judges of England are chofen
by the king : he nominates alfo the prefident
in each tribunal, as well as the perfon who
fills the office of attorney general *.

In France all the judges are eleGted by the
people, who alfo chufe the public accufer.

The prefident of each tribunal is eleed by
the members of that tribunal.

* The municipal officers of cities have in general,
n England and in France, a trifling jurifdiction, and
are in both kingdoms chofen by the people.

P 3 JURIES.
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JURIES.

The grand juries in England are appointed

by an officer of the crown.
The lifts of petty juries, refpeCting whom
the accufed is allowed the right of challenge,

are compofed alfo by the fame officer, whofe
title is that of fheriff.

In France the Procureur-Syndic of the
diftrit draws up the grand jury lift, and the
Procureur-Syndic of the department that of
the petty jury. |

Both thefe public officers are chofen by the
people.

MAGISTRATES OF POLICE.

The police, through the whole kingdom of
England, is exercifed by juftices of peace,
“and all thefe magiftrates are nominated by the
King.

The
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The theriff, another royal officer, is alfo

invefted with a certain power in the mainte-
nance of public order.

The duty of {uperintending the paving,
lighting, and cleanfing the ftreets, and of in-
{pecting the quality of certain kinds of pro-
vifion, 1s in England, as in France, confided to
the municipal officers, and thefe officers in

both kingdoms are elected by the people.

The fun&ions of the police are divided in

France between different adminiftrators or

magiftrates, who are all without exception
chofen by the people.

MARECHAUSSEE.

There is no eftablithment of a maréchaufsée
m England. The juftices of peace have fub-
altern officers under them, called by the name
of conftables, and thefe conflables are nomi-

nated by the juftices of the peace in their

P 4 quarterly
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quarterly feflions, who are themfelves ap-

pointed by the king, as I have already faid.

There is a maréchaufsée in France bearing
the name of national gendarmerie. The ad-
miniftrators of the departments, all chofen by
the people, compile’ the -military lift of per-
fons eligible to places in the gendarmerie, and
out of that lift tne colonels on every vacancy
make cluice of five, fromn whom the admini-
ftrators of the departments are obliged to
feiet one. ‘The king has no power of inter-

cring except to grant the nccefiary patents ;
and his only fiec function in eleCtions relative
to the gendarn.eric, 18 to nominate to the
offices of colonel, the number of whom is
erglit, but this only on every other ‘vacancy,
and cven then his choice is confined to one of
the two fenior lieutenant colonels.  All the
othier promotions in this corps take place by
femority.

COLLEC-
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COLLECTION OF DIRECT TAXES,

The commiffioners authorifed by a& of
parliament to affefs the land tax, as well as
the different receivers, are, in England, ap-
pointed by the board of treafury, with the
{pecial or tacit approbation of the king ; fince
the minifter of the finances, who is at the
~ head of that board, as well the other members
who compofe it, are chofen by the king and
liable to be difmifled at his pleafufc.

In. France the aflefiment of the dire
taxes 1s made by the dire@ors of department,
the direGors of diftri® and the mun:cipal
officers ; and the colle®ors, receivers and
treafurers are in their nomination.—And thefe
members of departments and diﬂ.:ri&s, as well
as the municipal officers, are all eleted by
the people without any intervention of the

king.

COLLEC~
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COLLECTION OF INDIRECT TATXES.

In England the collection of thefe taxes is
entrufted to the direcion of different com-
miffioners, as commiflioners of excife, com-
miffioners of cuftoms, &c. and thelfe commii-
fioners are appeiated by the board of treafury,
always with the royal confent, fince, as I have
£1id before, it is the monarch who chufes the
members of that board, and who has power of
difmiffing them whenever he pleafes.—All
the inferior employments are beftowed by the
commiflioners, with the tacit or exprefs ap-
probation of the minifter, as firflt lord of the
treafury.

The government in France names a {fmall
number of adminiftrators who are to control
the colle&ion of indire& impofts in Paris: but
the law obliges it to the felecting thefe admi-
niftrators from among the clerks who have
fcrved for the greatelt number of years and

3 have
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have rifen by gradation to the higheft ap-

pomntments. Government 1s alfo authorifed
to chufe the direftors, but it is from among
three per{ons who thall be pointed out by the
adminiftrators. Thefe diretors fill the office
next immediately under the adminiftrators.
All the othizr employments are difpofed of,
without government havmg any concern 1in
the matter, agreeably to rules of promotion
eftablithed by the national affembly : and ad-
miffion into the inferior offices, whence they

are to rife 1n this department, depends wholly

on the adminitrators.

Foreigners will Wlth difficulty believe that
the legifiators of F rance ‘could with to defcend
to fuch minute particulars, and thus circum-

{cribe, as they have done in every fenfe, the

{upreme executive power.
y

NATIONAL TREASURY.
The fun&ions of the national treafu ry are

confined, in France, to the keeping a regifter
~f



r 220 ]

of the receipts and difburfements of the flate,
and to the diftribution of the produce of the
impofts, agrecable to the difpofition thereof
decreed by the national aflembly: but in
England the power of the treafury.extends
much further, and the board which dire@s it
has properly the adminiftration of the finances,
under the {uperintendance of the minijfter or
head of that department. -

I have already faid that the members of
this becard are appointed by the king and re-
vokable at his pleafure.

The national treafury of France, limited in
its’ functions, in the manner I have juft ex-
plained, 1s conducted by fix commiffioners.
Thefe commiffioners are nominated by the
king; but they render an account of their
condudt immediately to the national aflembly,
without the mediation of any minifter.

The nomination of commiflioners of the
trea{ury, was not put down as one of the con-

{titutional
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{titutional prerogatives of the monarch, and it
has been already propofed to the national af-
{fembly to deprive the king of this previlege -
the idea has been adopted, but the: decifion
has been adjourned.
The commiffioners of the treafurj have

power to nominate all their inferior officers,

without any dependence either on the king or
his minifter.

ARMY:
The admiflion into the army, and the nomi-
nation of all the officers, depend in England
wholly on the executive power. There exift

indeed certain rules refpefting promotions; but

thefe all flow from the will and aUtﬁd}ity of

the monarch.

In France the legiflative body has itfelf
fixed the rules of promotion, and the confti-
tution has left only to the king the nomina-

tion of one third of the colonels and lieutenant

3 colonels,
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colonels, half the camp marfhals and lieute-
nant generals, and the whole of the marfhals
of France, the number of which 1s fix.

Befides, the monarch is confined by law to

make his choice among the officers next 1n
rank below.

Laftly, even admiffion into the fervice de-
pends on an examination, the conditions of
which have been fixed by the legiflative
body.

KING'S GUARDS.
No law in England lays the king under
any reftraint, either in the choice or the ad-

vancement of the officers of his guards.

The national affemblyiof France, has in the
firft place, fixed the conditions for admitting
perfons into the guards whether in quality of
officer or common foldier ; and has alfo fub-
mitted the promotions of the officers to the

fame regulation as are obferved refpeing the
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troops of the line, of which I have already

given an account.

MILITIA.
The lieutenants general of the militia are
chofen by the king. Thefe officers, with his

permiflion, appoint the colonels, and the colo-

nels nominate the officers of the companies.

In France, the national guards choofe all
their officers of every rank, nor are they ob-

liged to gtve any information to government
of the refult of fuch ele&ions.

NAVY.

All the officers of the navy of England
are appointed by the king ; and the rules of
promotion and admiffion into this fervice,

depend on his authority.

In France promotions in the navy are deter-
mined by the legiflative body: and the con-

{titution
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ftitution itfelf has confined the prerOgatiVe of
the monarch to the nomination of one fixth
of the lieutenants, half the captains, one third
of the vice admirals, and to the choice of three
admirals.

Befides which, admiffion into the navy is
fubmitted to certain pofitive conditions, which
render it independent of the will of the

monarch.

CIVIL ADMINISTRATION OF THE MARINE,

In England, all employments in the civil
adminiftration of the navy, are given accord-
ing to the king’s pleafure, by a council of
adfniralty, of which the minifter for this de-
partment is the head. All the members of
this council are appointed by the monarch, and

the commifiion may be revoked at his pleafure.

In France, the rules for promotion even in

thefe kind of offices are fixed by the legiflative
baody,
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body, and to thefe rules the king is obliged to
conform in the fmall number of appoint-
ments which are left to him: and even on
thefe conditions, according to the copﬂitu’tional
act, he can nominate only one half th?' maiters

of adminiftration and of the under-mafters of

conftruétion.

INVALIDS.

The adminiftration of the celebrated hofpi-
tal at Greenwich, the rules of admiffion to the
benefits of that inflitution, and the difpoﬁtions
refpecting the retreat of the invalids, depend
immediately on the authority of the monarch.

The legiflators of France have converted
the government of the royal hofpital of inva-
lids into an ele@ive and municipal adminiftra-
tion, and this important part of the public weal,

with all its dependent branches, are taken from
the hands of the king.

Vaor T Yy e
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¢iviL, EMPLOYMENTS RESPECTING THE INTERIOR

PART OF THE KINGDOM.
\

The lotd lieutenants of counties are nomi-
nated by the king of England ; their principal
fun&ions concern the militia. ‘The fhenffs
alfo, with very few exceptions, are appointed
by the monarch. Their funétions are entirely
civil. They ought to make the circuit of
their counties twice a year, in order to execute
different objects of their adminiftration. They
form the Lift of juries, ‘fammon them, and are
empowered to enforce their attendance. They
levy all fines, recoveries, amercements, &c.
The theriffs have no falary, and their office is
purely honorary : but there exifts in the ad-
miniftration many pofts to which very confider-
able emoluments are attached, among others,
the plaée of governor of the cinque ports.

All thofe employments are in the nomina-
tion of the king.

There
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" There no longer exifts a fingle office of this
kind in France, in the gift of the monarch.—
Every part of the interior adminiftration is
entrufted to councils, to dire@ories of diftricts
and departments, the members of which are
clected by the people.

The command of fortrefles and military
caftles are afligned, without any peculiar emo-
luments, to the Com'manding officer of the
troops who fhall happen to be ftationed
there. '

ORDERS .OF KNIGHTHOOD.

The king of England has the right of cre-
ating orders of knighthood, and no perfon can
be admitted into them without his confent. —
‘Thefe orders at prefent amount to four ; the
order of the Thiftle for Scotland, the order of
St. Patrick for Ireland, the order of the Bath
and the order of the Garter for England.

There are alfo other national and honorary

diftinCtions conferred by the king, as the
Q 2 herE#



[ 228 1]
hereditary title of baronet, and the title of
knight conferred for life only.

'The order of St. Louis is the only one in
France which is permitted to fubfift, and this
diftin€tion 1s obtained as a matter of right

after twenty-four years military fervice.

The conftitution has conferred on the le-
giflative body the right to eftablith laws,
according to which marks of honour or deco-
ration fhall be granted to thofe who have ren-
dered fervices to the ftate; as well as the
right of decreeing public honours to the me-
mory of great men.

PECUNIARY FAVOURS.

In England there are a certain number of
lucrative employments, of which the inutility is
{o fullyacknowledged that theyare called by the
name of fimecures ; but parliament permits the
emoluments of them to {ubfift, as a charge on

the
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the public treafury, to preferve to the king the

power of beftowing pecuniary favours.

No fuch places exift in France, nor has any
fimilar prerogative been accorded to the fove-
reign. An annual fund is indeed referved of
two millions of livres, to be difpofed of in pen-
fions and gratifications ; but it is thus that the
participation of the monarch in the diftribu-
tion of this fund is exprefled by the conftitu-
tion : the king orders the Kff of penfions and
gratifications to be made out, in order to be pre-
Jented to the legiflative body each fiffion, that it
may be decreed if thought proper. They are
careful not to tell us, whether this lift thall
include all the penfions and gratifications which
have been demanded, or thofe only which the
king has judged reafonable. They have not
thought it neceffary to givé the king the ini-
tiative 1n this particular, for the moft trivial
{olicitations are addrefled direétly to the affem-
bly, and the entire mafs, as well of penfions

O 2 and
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and gratifications recently beftowed, as of
penfions continued, was fixed 1n the laft fitting

of the affembly upon the report and propo-

{ition of one of their members.

T could eafily, by entering into particulars,
extend this parallel farther, but 1 have already
faid enough to anfwer the end I propofed to
my{elf. '

I remember when it was faid in France,
that the king of Great Britain was only the
principal fenator in a republic. At prefent
however his prerogatives are as fuperior to
thofe of the 4ing of the French, as thole of the
king of France were formerly fuperior to his.

" The nomination of ambaffadors and minif-
ters to foreign courts, is the only prerogative
that has been granted in a fimular marnner to
the monarchs of both countries. And here
the parallel would probably have failed, if ad-
vancement in the diplomatic career could have

been made fubject to fixed rules.—I have one
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other important obfervation to make in regard
to the nominations entrufted to the king for
the national benefit: it is that in leaving the
confiftence of the executive power imperfed,
in negleting to harmonize, if I may fo exprefs
~ myfelf, the royal funions with each other, in
retaining the monarch in a perpetual ftate of
uncertain and intermittent exiftence, the fa-
culty which is conceded to him, of nominating
to certain employments, is either null, or pro-
duces an effect very different from what tilofc
by whom it was conceded intended; fince
the king finds himfelf perpetually folicited in
the application of this faculty by the different
individﬁals who offer themfelves as the {up-
ports of his precarious authority, It may even
be afferted without paradox, that by reducing
within too narrow bounds the nomination en-
trufted to the executive power, they have more
inevitably introduced corruption than if they
had invefted the monarch with all the prero-
gatives eflential to his dighity. For having

Q. 4 once
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once rendered him contented with his fitus
ation, they might then expect him to be in-
fluenced in his a&ions by a view to the public
good "; but diffatisfied and mal-content, he
:.tnuﬁ be expetted to afpire to the perpet'ual
increafe of his authority. In this view of the
fubject I proceed upon general ideas, which
may fairly be extrated from the charalter of
man and the principles of his nature, and take
no account of particular exceptions.

It mufit on all hands be coﬁfeﬂ‘cd that there
is in the French conftitution one remarkable
fingularity. It is required of the monarch that
he thould difpofe the people to obedience, that
he fhould caufe the laws to be executed, that
he thould maintain public order, that he thould
attend to the due affefilment and payment of
the taxes, that he fhould provide agﬁinf’c and
remove all obftacles in the circulatidn of pro-
vifion, that he fhould give to every depart-
ment of adminiftration the neceflary energy,

fhould regulate its motions and fmooth all its
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difficulties ; in fine, the defence and fafety of

the ftate are entrufted to his wigilance and

aCtivity.—Such are the duties impofed on him,

and at the fame time in the moft difficult and
eflential parts of the government, he has agents
afligned to him, refpeCting whom he has no
choice, fome deriving their places from the
fuffrages of the people, and others from the
fixed and invariable laws of promotion. [t
has alreadv been {een that the magiftrates civil
and criminal, the juftices of peace, the mem-
bers of the tribunal of annulment, thofe of the
high national court, the adminiftrators of de-

partment, the adminiftrators of diftricts, the

municipal officers of the towns, all thofe who
prefide over juftice, police or adminiftration,
are nominated by ele¢tors who have them-
felves been chofen by the altive citizens at
large ; and all intervention of the king, his
confent, his approbation, every thing that can
indicate the flighteft concurrence on his part,

has been folemnly rejefted. It is precifely in
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the famc manner, and without any communi-
cation with government, not even the forma-
lity of one inveftiture, that the minifters of
religion are appointed, thofe profefiors of moral

juftice and depofitaries of ghoftly {uperintend-

ence over the opinions and confciences of
mankind. The national gendermerie, whofe
bufinefs it is to_prote® by armed force the
fafety of the high ways, the tranquillity of

markets, and all other parts of external order,

is chofen by the different departments, the
king having {carcely a voice in. the appoint-
ment. The national guards cle@ their own
{ubaltern ofhicers, and the {ubalterns the field
and commiffioned officers. The army and the
navy, with a very few exceptions are fubjected
to an 1nvariable {cale of promotions. In fine,
the receivers and treafurers of the diret taxes
are neither appointed in the firft inflance, nor
fan&ioned in the laft by royal autlmrity ; and
the individuals employed in the fuperintend-

ance Of IHGIIC@C t1vee are nominated 1in reaitlar
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fucceflion by thofe next above them, the pri-
vilege of the government extending only to
the felecting thofe of the firft order out of the
perfons conftituting the fecond.

Thus, in every arrangement that has been
made, diftruft towards government is fo con-
{picuoufly prevailing, that the neceflity of its
alcendancy and confideration might be fup-
poled to have been totally removed out of
fight.

Never was the project before conceived, of
impofing on the chief magiftrate fun&ions the
moft extenfive, and obliging him at the fame
time to execute them by agents attached to
him by no fort of tie; neither by the tie of
gratitude, fince they are not chofen by him-
{elf; nor by that of fubordination, fince they
derive their power from the people; nor by
that of hope, fince there is nothing which the
monarch can beftow upon them.

Could 1t be fuppofed that by leaving to the
kiﬁg the choice of his miniters, all the other

Arante
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agents of the government ought to be ap-
pointed by the nation ? But the minifters of
the king are a part of himfelf, and can never
be confidered either as a fupplement to his
power or an addition to his dignity. They
conftitute one of the exterior wings of the
royal edifice, and precifely that which the
winds, hail and tempefts endamage the moft
readily.

Such perfons, as have obferved with atten-
tion the progréfs of affairs, will have readily
perceived,. from the laft difcourfes addrefled
to the conftituent aflembly, by its principal

committee, that this committee began at laft

to be aware of the infufficiency of the means

eftined to the fupport of the executive
powér, and felt the neceffity of giving more
energy to the royal authority : but the credit
of the committee was no longer high enough
to perfuade the affembly to tread back its
{teps. For this purpofe it would have been

neceflary to obliterate the innumerable de-
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clamations, which, under other circumflances,
they had employed to exprefs contrary fenti-
ments. The impreffion was given and it was
too late to efface it ; the prejudice was form-
ed and to attempt to deftroy it was a hopelefs
talk. A powerful leflon, which may make
men aware of the dangers annexed to the lan-
guage of the paflions! This language delights
the hearer by the promptitude of its corruca-
tions, but it hurries him along with it ; and
deprives him of the power of firmly making
his ftand at the poft of reafon and truth, when
{uch a ftand is moft falutary and indifpenfible.
‘Thus it was feen that, in the revifion of the
conftitutional articles, the reporter of the
committee endeavoured to obtain the fup-
preflion of the decree which forbad the king
to chufe his minifters from among the national
deputies ; his arguments, however powerful,
were in vain ; they would not hear him, and
it was impoffible they fhould, for the {ubject
was new, the committee had never fixed the
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attention of the national affembly to the dif-
ficulties attending the judicious confiruction
of the executive power. The cry therefore
of perfonal intereft in the propofer bore down
this wife {fuggeftion; a fufpicion that 1s always
at hand, and by the narrownefs of its cha-
ralter is more eafily comprehended and readily
credited than the great and political confider-
ations that are moft worthy to influence. Not
to add that the national aflembly never re-
turned upon their fteps but with peevifhnels
and ill will; fince they had undertaken not
only to producc a pelitical v;:hsf:;‘?'---d"mtwrtz;P but
to produce it at a fingle heat. Alas! how
great is the portion of virtue neceflary to con-
{titute perfe&t legiﬂatoré! For my own part,
I lay more ftre(s upon the virtue neceffary,
than upon the fcience.

The national aflembly, however unwilling
to confe(s it, had neverthelefs a fecret feeling

how little it was that the executive power, In

its reduced ftate, could do; and it appears
that
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that the exercife of punifhments was the orand
engine they withed to employ to remedy the
inconvenience. Thus the public accufer ads
a principal part both in the political inftitu-
tion and in all the deliberations of the affem-
~ bly : and by an unheard of change, condem-
nations and executions are at once become the
refource and hope of the French nation. But
if, during the many ages that fociety has ex-
ifted, punifhments had been thought adequate
to the regular movements of a great empire,
the words government and adminiftration
would neither have been confecrated by time,
nor have found a place in any language ; the
apparatus of judgment, deftined to put in
force the‘ vengeance ‘of the law, would have.
an{wered every purpofe. But it was found
that nations required to be held in fofter
reing; it was found that the innumerable
interefts, in oppofition to public order, de-
manded an active fuperintendence and an

authority of opinion, that fhould reftrain,
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without eflort or violence, all the actve
{prings of the focial {yftem, and preferve the
general harmony. The deftination therefore
of the executive power is not, as has been
fuppofed, to ufe the fword of the law ; on .
the contrary the very reverfe of this 1s its
duty, and it can then only be ufeful when it
fuperfedes the neceffity of having refort to

means of force ; means that always debafe the

foul, and that, in a free country in particular,
it is impofiible frequently to employ without
irritating the minds of the inhabitants and
perverting their natural charalters.
Meanwhile let us not forget to obferve,
that in proportion to the vﬁriety of {prings
and wheels that compofe human fociety, are
the accidents and errors that difturb its opera-
tions ; and it is not with a cold and unfeeling
hand, it is not by the ufe of one inftrument
or one machine, that the nation can be pre-
ferved from the different ills with which it is
menaced. Anarchy and diforder are not with-

out
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out their dangers ; but political lethargy and
dulnefs are equally to be feared. Good order
may be deftroyed in a kingdom by the weak~
nefs, by the indifference, and by the inactivity
of the adminiftrative or other intermediate
authorities. Punithments are not calculated
to difpel this political ftupor; it is the pro-
perty of hope alone to fupport a continued
actvity ; and fo great is its power, that it rifes
fuperior even to the fenfation of fear, by fug-
gefting, when neceflary, thofe deceptions
which infpire us with confidence that we
fhall efcape dangers apparently Inevitable.

Nor let us, in confidering it thus generally,
lament the empire of hope. It is milder, and,
in my opinion, more confonant to our nature
than the ftern dominion of avenging laws. In
the vaft range of public affairs, and the various
labours which they require, it becomes necef-
fary to hold ocut to men different motives to
action. To fome, though the number is fmall,

we may prefent glory and renown ; to others
Vor T ' 4



[ 242 ]

the folitary enjoyments of virtue; to the ge-
nerality, as a temporary motive, the love of
country, together with the various modifica-
tions which the ardour of paflion can give 1t;
but to all mankind, as a permanent excitement
in every viciflitude, hope even though con-
fufed and precarious. It is therefore requilite
to confide the means of exciting hope, at leaft
to a certain amount, to him to whom we
confide the executive power, that this power,
otherwife impotent and inactive, may thence

derive a vivifying force.and a real energy.

CHAP-



CHAPTER XIIL
Forms obferved towards the Monarch,
IT 1s not only by the aid of real prerogatives

annexed to the executive power, that its high

confequence and dignity, {o neceflary to its

effeClyial exertion, are formed and maintained.
It 1s alfo irdifpenfible that the chief magiftrate
thould be furrounded with all that is calcu-
lated tg control the imagihation. We are
all acceffible to certain kinds of impreflions.
An early and continued education of our
mental powers, the cdnfequence of letfure
and wealth, enables fome of us to fubmit our
fentiments and principles to the flow refults
of an enlightened meditation; but the mafs of
mankind, I mean thofe who are obliged to

employ the firft developement of their fa-

R > .l"‘l‘l]f';nr-
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culties in lucrative purfuits, will always re-
main under the influence of the moft fimple
ideas. This is no reproach to their under-
ftandings, but the inevitable effe@ of their
humble condition. From thefe indeftrutible
truths, innate in our minds and infeparable
from the {ocial chard&er, it is_found, that, to
maintain in a vaft kingdom the myﬁerioﬁs
bonds of f{ubordination and obedience, we
muft enlift on our fide the momentary paf-
fions of mankind, and their mature and deli-
berate {entiments.

The generality of men, attentive only to
the ideas of pride and vanity, with wiich the
{plendor of their rank has infpired princes,
have been induced to confider this fplendor as
of no utility to the focial intereft ; and the
thort fighted philofophers of the day, advanc-
ing a {tep farther, have reprefented as a de-
oradation, all the forms of refpect deftined to
give Juftre to the majefty of the fovereign.
But the illufions of kings, refpecting the

origin
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origin and fpirit of thefe different homages,
ought not to lead us into a contrary miftake,
and divert our attention from thofe primary
1deas and general views, which have con-
verted into a political element the brllhancy
. of the throne and its lenient authority over
the human imagination.

The conftituent aflembly had not thefe
ideas fufficiently prefent to their recollection ;
or rather they facrificed them with too much
levity to the diGates of paflion. Yet, as
they were every day curtailing the real prero-
gatives of the monarch, it became the more
eflential to be particularly tender in preferv-
ing the habit of refpe&® thown to his fuperior
rank ; as they were every day diminithing his
effetive means of afccnd.mcy, it was the
more incumbent not to obfcure the rays of
glory, that, in the imagination of his pecple,
encircled him. But our legiflators, for what
reafon I am unable to divine, have always re-

garded the obedience of a great nation as a

|
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fimple idea, which it was fufficient to fix by

an article of law. It has been decreed that
the executive power fhould be placed in the
hands of the monarch, without having be-
flowed a thought on the formation of this
power ; they have alfo declared the French -
government monarchical, and have taken no
account of the manner in which the majefty
of the throne fhould be conftituted. The
utility however of a monarch does not confift
in his title, but in all the concomitants of
royalty, im thofe- different “attributes which
captivate attention, impofe refpect and com-
mand ob.dience. In fine, and I am perhaps
about to ftart a fubje& worthy of much re-
fie€tion, they have held in contempt every
fentiment arifing from cuftom and opinion,
without perceiving that it is by the authority
of the monarch over thefe very fentunents
that he becomes abfolutely diftinét from the

law, and is able to give 1t energy.

The national affembly would probably have
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difcovered all thefe truths, if they had not fo
iarly abandoned themfelves to a fpirit of
jealoufy. They have uniformly regarded the
king as a rival, inftead of having the courage,
becoming in them as legiflators, to confider
him as the principal a&or in a monarchical
government, and prudently to communicate
to him in time his fhare in the public bufi-
nefs. With peculiar indifcretion they gave
him, during the greater part of their feffion,
the humble title of firf# public Junclionary,
and it was not till after they had drawn up
and digefted all the articles of the conftitution
in this ftyle, that, in the very clofe of their
labours, the); thought proper to communicate
to him, for the firft time, the appellation of
bereditary reprefentative of the nation. ‘They
were not aware that this denomination alone,
than which none could be more proper, re-

quired that the legiflators fhould go over the
whole bufinefs again. What would be faid

af 3 Natrntar wheo affer totemdd e e fm oo e Pl



[ 248 ]

on his canvas the attributes of the firft of the
fabulous deities, and perceiving, at the laf!
touch of the pencil, that he had forgot to
place in heaven the mafter of the earth,
fhould imagine that he could repair the whole
miftake by writing in large charaCters the
name of fupiter at the bottom of his picture?

‘The Englith, jealous to an excefs of their
liberty, and who difplay even in the habits of
focial life a chara&er of independence, have
always been defirous of paying the higheit
honours to their kingss and {o fas fram think-
1ng themfelves debafed by fuch homages they
feel a kind of pride in complying with them.
They confider the fplendcir of the Britith
throne as a fort of image or refleftion of the
national dignity, and they ftrive by their par-
ticular deference to fecure to the chief of their
political union the deference of all Europe.

When the fage {uperintendents of the Eng-

lith conftitution fixed their minds upon the

great principles of government, they doubtlefs

D e
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readily perceived, that, among all the differ-
ent modes of giving authority to the executive
power, the mildeft and moft fuitable to the
haughtinefs of a free people, is the dignity
with which the king, as chief of the flate,
ftands forward the vifible -interpreter: of the
majefty of the law. Obferve the contraft
between their pratice upon tiis {ubje&, and
the pracice of France. In France the chair
upon which the monarch s feated is upon a
level with that of the tranfitory prefident of
the national affembly; and they have taken
care to meafure with the exa@nefs of an ar-
tificer theit precife parallelifm: while the
Englith houfe of commans, that houfe which
makes kings and circumferibes their preroga-
tives, that houfe which with tranquil energy
would, no doubt, repel the flighteft attack
upon the national liberties, goes in a body to
the houfe of peers, ftands humbly below the
bar, and, with a decent and unaffuming coun-

tenance, receives the communications which
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the king, feated 1n royal {tate, addrefies to his
parliament. 'The fpeaker then anfwers the
king, preferving thofe forms of refpect, a
thoufand times more honourable to the nation
than that language of fellow to fellow, {cru-
puloufly conftructed and laborioufly kept up
by the different prefidents of the national af-
fembly. All this democratical bluntlefs is far
from the true fublime ; it clearly demontftrates
in thofe who employ it, that they are not yet
‘inured to the fentiments of liberty ; and we
iments, which

we hear repeated cvery day, the obfervation

may apply-to ceftain exattod fest

once made by the chancellor d’Aguefleau on
the political erudition of a man of letters :
« It is evident that all his knowledge 1s but
« of yelterday.”

I thall not enter into a detail of 2ll the in-
{tances of difrefpe&t fhown to the king, of
which the whole conduét of the laft natignal
affembly exhibits an uninterrupted example ;
but fhall confine my attention to the conftitu-

£101Y
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tion itfelf. It is not however lefs true that
there has refulted from the levity of debates
held by various deputies, a fort of encourage-
ment or pretext for that multitude of pam-
phlets, the truly licentious language of which
has formed by degrees a general habit of con_
tempt for the throne and the monarch., Nog
is the tardy penalty, denounced againtt thofe
who fhall deliberately compafs the degradation
of the confiituted powers, any remedy to the
evil.  The expreffion is itfelf vague, capable
of various wterpretations, and will never fail
to be exp!aincd according to the {pirit of the
rhoment : befides which, the execution of
this law dh epends upon the a&ion of a public
‘accufer, appomted by the people, and the |

tenure of whofe office foon draws to a con-
clufion, In fine, the queen, whofe dignity
cannot in reality be feparated from that of
her confort, the prince royal, heir apparent to
the crown, and the other princes of the blood,

are placed upon a level, with re [pe& to the
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calumnies they may fuftain, with the private
citizens at large: they mufl profecute in their
own name ; they muft appear in coutt in per-
fon, and thus expofe themfelves to the ad-
ditional outrages which the defendent may
emnioy, ciili as the means of juftifying his
firlt error, or rnérely to make himfelf the fub-
ject of public attention. Nothing can be
more clear than that perfons of this nluflrious
rank, or even pri'vate citizens, attached to their
repofe, will never enter a profecution upon
fuch conditions. |

The majefty of the monarch 1s ftill farther
attacked by degrading the perfon of his mi-
nifters. ‘They are appointed by him, they are
the mediums of his will, they compofe his
council ; all therefore which interefts their
chara&er is of confequence to his dignity.
Mecanwhile they are, as every body perceives,
obliged to look for fupport to their littlenefs,
for exiftence to their nullity, and for fafety to
their impotence. They are {tll farther de-

livered
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livered up to the arbitrary good pleafure of
every pitiful pamphleteer ; nor can they with
prudence overlook the capricious calumnies of
thofe miferable wretches. The penal code,
which has been invented for the offences of
munifters, is alfo, by the minutenefs of s at-
tentions and the ignoble jealoufy of its detail,

an 1ndire¢t attack upon the majelty of the
king.

Nothing feems to have amufed the aflembly
more than to trample upon all thofe ideas
which opinion had hitherto rendered facred ;
and thus they have been led to a vulgar fami-
harity and a cynical impertinence towards the
king and his minifters ; very delightful, if you
will, to thofe who compare their prefent eafe
and upftart impudence with their former timj-
dity and long eftablithed cuftoms ; but which
in{pire the {trongeft difguft to thofe who,
during every variation of the political barome-
ter, have been aGuated with moral fortitude

and manly confiftency.
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This pretended freedom of fentiment, of
which they fo much boaft, is the refult of an
injudicious combination of republican with
monarchical principles, the difcordance of
which is perceptible in various parts of the
French conftitution. How much better have
theie principles been underftood and difcrimi-
nated in the confltitution of 'England ' There
both have their proper place, and they at
mutual harmony. Time and experience have
no doubt contributed to effe this harmony ;
but we have come the laft, the way was pre-
pared bcfore us, and 1f {ve have ﬁegle&ed to
take advantage of the circumfitance, to the
overweening vanity of cur legiflators is the
fault to be afcribed : they have preferred feat-
ing themfelves above reafon, to the holding a
fecondary rank ; they have preferred being
the mafters and leaders of a fect, to the tranf-
mitting to us a happy and peaceable creed.

Shall I, as the title of my chapter would

authorife, enumerate certain mifcellanecus

q pro-
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proceedings in which the royal majefty of
France has been treated with an indignity, to
which we find nothing correfpondent in any
of the inftitutions of the free country, which
ferves me for a parallel >—1I fhould have to
animadvert on every particular of the ceremo-
nial obferved in the intercourfe of the national
aflembly or its deputies with the chief of the
ftate ; on_ the rule fcfbidding the prefident
ever to form a part in any deputation of the
legiflative body to the king; on the decree
limiting the retinue of the monarch whenever
he appears in the aflembly, and in fuch a man-
ner that even the princes of his blood may.not
accompany him. I thould have to animadvert

on the ﬂamiliarity with which he is treated

upon every occafion ; the affeation of always
{peaking to him in the fecond perfc;n; the per-
miflion given to a prefident, whofe official ex-
itence i1s but for a fortnight, of writing to him
precifely in the fame fiyle as he would write
to 2 private individual ; the mode of bringing

Nto
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into queftion every petty form, which has been
carried to {uch an excefs that the chief of a
deputation has been covered with the applaufes
of the affembly, for giving an account of his
miffion in thefe terms: “ When we entered,
“ I believed the king firlt bowed towards us; I
‘“ accordingly returned his falutation ; the reft
¢ of the ceremonial pafled according to ufage.”
You think it then, gentlemen, magnificent and
{uperb to difpute with the king even the ho-
nour of making and receiving a bow ! At this
rate’ your heroifm. will prelently become fo
gizantic as to profcribe all the rules of de-
cency. I fhould think however, that, to have
given relief to the intrepidity of your courage,
it fhould not have been exercifed towards a
king who was a prifoner, and who might fee
from his windows the courts and gardens of
his palace, crouded with men armed with
pikes and other inflruments of offence. I re-
member to have read, that Edward, the Black
Prince, ferved king John of France upon his

knees,
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knees, after having taken him prifoner in the
battle of Poitiers.

But putting out of the queftion the duties
that fuperiority on our part requires of us, and
the magnanimity of a gallant viQor, I atk once
again, where is the politibal wifdom of deciding
'~ in favour of monarchy, while we trample under
foot the majefty of the monarch ? This inter-
efting queftion has always been evaded by the
national aflembly. They found it more com-
modious to refer upon all occafions to the
principle they had laid down, of the equality .
of mankind ; and this principle, applicable to
~all the abftractions that fpeculation can en-
gender, and all the chimeras that an unbridled
imagination can produce, has been the chjef
fource of the errors which have been com-
mitted in the conftrucion of the new govern-
ment of France.

But let us proceed to notice fome other le-
giflative -meafures, remarkable for a total for-

gettulnefs of the royal dignity, and which have

xr -
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no exiftence in England. Among this nume
ber we may include the obligation impofed on
the king of never removing to greater diftance
than twenty leagues from the legiflative body ;
an obligation which we ought to compare
with the liberty granted to every legiflature of
holding its fittings wherever it pleafes, and of
continuing them without interruption. So
that, according to the ftrict conftrution of the
conftitution, a king of France may live to the

age of fourfcore years, without ever having
travelled into the heart of the Brie or the
diftrit of Chartrain.

Of the fame mature is the incapacity to
which they have reduced the king of never
taking the command of the army, either with-
out, or even within the kingdom, unlefs the
enemy fhall have approached within twenty
leagues of the national aflembly; for beyond
this limit he cannot go, while the legiflative
body is affembled, and he is bound to convoke

it as foon as hofhilities commence. Thus have

thev



what they had dope. Certainly fuch 3 provi-

when it is made 3 part of
tion, is

fion, the conftity

ftrikingly incompatible with the true
elements of royal dignity.

We may farther remark
thown to the princes of the blood by exclud-

ing them at once from every tunction, both in
the legiflative body and in the councj] of the
king, and by depriving the monarch of the

power of appointing them cither to embaffies,
Or to the command of armies, without

the difrefpe&

having
previoudly obtained the confent of the national
aflembly,
Nor let us

rather to refemble 4 guard of inf; pectién.
The formation of the ordimary guard will
alfe appear Upon a clofe examination to be

| ’S 2 equally
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equally difrefpe@ful. Theaflembly have found
out the fecret of degrading at once the dignity
of this corps, and of diminithing the induce-
ment of the officers to merit the approbation
of the fovereign. -

They have degraded its dignity by exclud-
ing the officers from competition with the
army of the line in military promotion, by
interditing to them every fpecies of fervice,
except at the palace of the king, and by taking
from them the profpe&t of ferving in any in-
ftance in war, fince the king, as i-ha?e_ already
'ﬁxplained, is as 1t were forbidden aﬁy military
fervice.

They have diminifhed the inducement of
the officers of the guards to merit the appro-
bation of the king, fince they have applied to
them, however diftin& from the regular
troops, the common and eftablithed rules of
promotion by means of which the king is
excluded, even in the cafe of his own guards,

from appointing any but the commanding

.
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oflicer, and once in three times the colonels
and lieatenant colonels, to the number of
cighteen, with this additional provifo, that the
king fhall be obliged, when his turn comes, to
chufe them among the officers of the rank
next in order below.

The other officers are employed to guard
the perfon of the king without his concur-
rence and confent.

I alfo confider, as a ufurpation upon the
rights of the monarch, the decree by which
the aflembly feized into its own hands the
territorial domains of the monarch, and made
itfelf fucceflor to the prerogative he poflefied
of refuming his ancient grants, in cafe of the
failure of lawful heirs. The conftituent afiem-
bly, to juftify its decree, was obliged to have
recourfe to the ancient laws of France, which
had direted the reunion of the royal grants to
the public eftate. But thefe laws evidently
fuppofed, as I have obferved in my former

work, that the property of the ftate, admi-
QA nifterad
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niftered by the prince, might be confounded
with his private property and ferve to {well
his perfonal revenues; but from the moment,
when, by an entire change in the conftitution,
the feparation of the two properties, and the
divifion of their adminiftration, were made fo
complete as to preclude the pofhibility of con-
fufion, there no longer rémained any legiti~
mate motive to aflure to the profit of the
ftate, the territorial and perfonal domains of
the king, by {ubftituting in their room a pre-
carious and arbitary anpnuity.

The national aflembly has itfelf acknow-
ledged, without being aware of it, the great
extent of this property; for In one of its de-
crees, of the month of November 1790, it is
remarked that the ancient domain, or as it is
called the public domain, would foon bave been
annibilated, if 1t's continual loffes had not been
7 VArious -way.r repaired, efpecially by the re-
union of the particular fates of the princes wha
at different times bave fucceeded to the crown.

The



[ 263 ]

The national aflembly neverthelefs perfifted
in its jurifprudence : it had recourfe to the
{pirit of the law and defpifed its letter, for the
purpofe of changing various private properties
into public property ; and it has on the con-
trary preferred the letter to the {pirit, when
it could juftify in no other manner the ufiar-
pation of the landed eftate of the royal family.

The king of England enjoys in like manner
a civil Iift, granted by the nation ; but no in-
demnification is required for this royal an-
nuity. The Englith do not take with one
hand what they grant with the other, and any
compulory atteﬁlpt, to add to the revenue of
the ftate the private fortune of the monarch,
would be rejected by them as incompatible
with the principles of a free conftitution,

But the conftituent aflembly, who had been
defirous of inftalling the monarch in his new
capacity of jirft public funitionary, were led
by a fort of analogy to reduce him at the fource

$o the condition of a penfioner : and when,
) Q & st Ty s '111
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towards the clofe of their {eflion, they adopted
the idea of giving him the appellation of
bereditary reprefentative of the nation, there
was no longer fufficient time to reform the
various articles drawn up in the fpirit of their
firft invented title.

Let it no longer then be matter of furprife
to us, that, amidft thefe changes and under
the novice hands of fo many painters of a
conftitution, the royal majefty fhould have
loft its original colouring.  Our firft legif-
lators, aftonithed themfelves at their omni-
potence, and placing a blind confidence in it,
have been daring enough to prefume that their
ruftic authority would fupply the empire of the
imagination, an empi'rc foundéd On our very
nature and its eternal eflence. In the mean
time to how many fitions have they not been
obliged to refort to maintain their fway? Illu-
fions have been of as much ufe to them as
realitics. ‘They trembled every day left the

alliance of opinion fhould fail them; and

Whﬁﬂ;



[ 265 7

when they were unable to gamn it, they put
every thing in pracice to harrafs and ftarve it
nto furrender. But opinion is a perfonage of
delicate conftitution; a rugged and fevere
treatment deftroys ler ; and legiflators, who
underftand no principle but that of violence,
ought to beware how th@’ touch her asrial
exiftence.

The national affembly has defpoiled the
throne of all its embellithments, royalty of all
its attributes, the king of his whole retinue,
without previoufly confidering ~whether, on
fuch terms, the dignity of the chief magifirate
could be maintained, or whether this dignity,
which, when undiminithed, difpofes the peo-
ple to refpect and obedience, be not one of the
principal advantages attached to the infHitution

of a king, and the eftablithment of a monar-

chical government.

It was particularly in a government, like

the prefent government of France, the ngore-
gate of {o many iprings, that they ouzht to

have
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have ereted a fympathy and a patriotic feeling
as a main fupport of the dignity of the exe-
cutive power. They ought to have fought
how to invent the fources of his attachment,
if it had not already exifted. It was then
an amufement worthy of children, to pique
themfelves upon the pleafure of abufing the
throne. Liberty is the old age of nations;
it makes them judicious and wife, and will not
fail to thow them the truth of what I have

here advanced.

CHAP-
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CHAPTER XWW.

Right of Peace and War.

THE choice that a nation makes of one of
the powers of which the government is con-
ftituted, for the purpofe of invefting it with
the right of contracting alliances, declaring
war and concluding peace; a choice that is to
determine in what hands the moft important
political fun@ion fhall refide, cannot be fo-
réign to the dignity of the monarch: but as
other, ftill more effential, interefts, ought to
have their weight in fo ferious a decifion, I
have avoided introducing the difcuffion of this
fubject when examining the various circum-
ftances calculated to heighten or to diminith
the luftre of the throne.

It is well known that in England the king

can,
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can, by his {ole authority, make war or peace,
and enter into all forts of treaties whether
political or commercial.

The monarch is hereby exhibited to foreign
powers arrayed 1n all the dignity neceffary to
the conducting honourably and advantageoulfly
the affairs of the nation. But government is
neverthelefs held by a two-fold check of a
very falutary nature. [t can raife no fupplies
for war or any hoftile enterprize, without the
confent of parliament ; and the refponfibility
of minifters is an adequate fecurity for the
care they will take, in all fuch tranfactions, to
confult public opinion.

We were determined to go farther, and the
imperfection of our law refpeéting peace and
war, fuffictently argues the wifdom of the
Englifh conftitution in its diftribution of the
powers refpecting this important queftion.
Iingland, in reality, has done us much harm
by having feized, through the joint dictates of

experience and good fenfe, the exaltly right
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point among the infinite variety of admini-

ftration: for vanity made us determine to have
a {yftem of our own, a new and untried pro-

ject, and we were forced to take it on one fide

of the di&ates of reafon, and often at no {mall
diftance from thofe dictates.

To perceive in what manner thefe obfer-
vations are connected with the {ubje& of
which we are treating, it 1s neceflary to call
to mind the provifions of the conftitutional
law of France refpecting the right of peace

and war ¥,

This

* Chap. I11, Seétois Art. 2. War cannot be determined
on, but by a decree of the legiflative body, pafled on
the formal and neceflary propofition of the king and
{anctioned by him.

In the cafe of impending or attual hoftilities, of an
ally to be fupported, or a right to be preferved by ferce
of arms, the king thall notify the fame without delay
to the legiflative body, and fhall declare the reafons of
it. 1If the legiflative body be not fitting, the king
fhall immediately affemble it.
 If the legiflative body determine that war ought not
to be made, the king fhall immediately take meafures

to
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This law, without being at all more fa-

vourable to the maintenance of tranquillity

than the law of England, obfcures unne-
ceffarily the majefty of the throne, throws
impediments in the way of political negocl-

ations, and reduces the nation to a ftate of

to ftop or prevent all hoftilitics, the minifters being
refponfible for delays.

Tf the legiflative body find that the hoftilities com-
menced are a culpable aggreffion on the part of mini-
fters, or any other agent of the executive power, the
author of the aggreffion fhall be profecuted criminally.

During the whole courfe of war, the legilative body
may require the king to negociate peace, and the king
is bound to yield to this requifition.

Chap. IV. Seét. il Art. 1. The king alone can keep
up foreign political connections, conduct negociattons,
make preparations of war proportioned to thofe of the
neighbouring ftates, diftribute the land and fea forces,
as he fhall judge moft {uitable, and regulate their di-
rection in cafe of war.

Art. 3. It belongs to the king to refolve and fign
with all forcign powers, all treaties of peace, alliance
and commerce, and other conventions, which he {hall
judge neceflary for the welfare of the ftate, with a re-
{ferve for the ratification of the legiflative body.
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confiderable inferiority in its foreign tran{~
actions.

If the different fovereigns of Europe, ad-
hering ftritly to the laws of honour, were
never to engage in war till they had made
their intentions known by a formal declara-
10N, 4 NUMEerous affembly, deliberatin g openly
on the propriety of adopting or rejecting a
meafure of fuch importance, would {carcely
be inferior to a king meditating in fecret with
his council. But experience has taught us,
that the policy of princes can, whenever they
pleafe, difpenfe with thefe moral reftraints -
and, in that cafe, where is the equality be-
tween a monarch, who declares war by a&tu-
ally commencing it, and a national affembly,
openly difcuffing a queftion like this, and di-
vulging its intentions long before the period
that hoftilities can begin ? The aflembly may
indeed adopt or rejet the motion for going to
war with fo much expedition, as to remove in

fome degree the inconveniences refultin g from

. ot
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a premature promulgation of their defigns :

bmt the misfortune is that fuch expedition can

only take place at the expence of wifdom and

of all the ditates of prudent circum{peltion.
Befides, how can a {peedy deliberation be ex-
rected in a bufinefs of fo {ferious import,
uilefs a previous judgment fhould have been
formed refpecting it' In ﬁhofe clubs or focieties
which govern the affembly of legiflators? But |
there the objetion would equally hold, and
its application only would be changed.

Let us fuppofe; that two powers, after hav-
ing deliberated for a confidcrable time on the
propriety of going to war, (hould refolve to
remain at peace. The one has been able to
confine its doubts and deliberations within the
brealt of a cabinet council, and has thus ex- |
cited no diftruft. The other, from the nature
of its conftitution, has difplayed its hefitation
to all the powers of Europe, and evinced, per-
haps, that the pacific {yftem it adopts is the
refult of a trifling majority in a numerous

1 aflemblv =
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affembly : alarms are excited, defenfive mea-
fures are adopted; thefe meafures produce
reciprocal precautions in the other party ; a
quarrel enfues, and war is thus occafioned by
the circumftance of the queftion having been
publicly difcufied.

I have another obfervation to make on this
conftitutional decree re{pecting peace and war.
It prohibits the monarch from declaring war
without the confent of the legiflative body, and
at the fame time formally {fuppofes that hoftili-
tics may be commenced by the government ;
and yet hottilities are commonly confidered as
the ftrongeft declaration of war. It was im-
pofitble therefore to maintain this confufion
of prerogative in matters of war, but in a very
doubtful and imperfet manner, referving to
the legiflative body the right of fufpending
hoftilities, and making the minifters re{pon-
fible for any delay ; for hoftilities already com-
menced draw on others on the part of the

nation attacked, and we are not always fure of

Vor. I. T fufpending



[ 274 ]
fufpcnding' their progrcfs by ftopping our-

{elves.

" Hoftilities then, like declarations of war,
ought to depend on the fame authority, as
(hould alfo the preparations that ufually pre-
cede them, for thefe preparations are fre-

quently fufficient of themfelves to effelt a

political quarrel.
. Tt is not eafy to underftand the meaning of
the conftitutional a& as to the right of com-
mencing hoftilities ; it neither delegates nor
refufes to the executive power this right, and
we muft fearch for the fpirit of the law 1n cer-
tain implications and loofe expreffions.

There is no doubt however but that go-
vernment has a tacit authority to determine on

a2 meafure of this nature, for the following are

the words of the decree : ¢ In the cafe of im-
¢¢ pending or 2Ctual hoftilities, the king fhall
< notify the fame without delay to the legilla-

< tive body, and fhall declare the reafons for

¢¢ {uch hoftilities.”
It
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It is evident that this article relates to hoa
ftilities commenced by the king, and not by a
foreign nation, becaufe government is obligzed
- to affign the reafons; and becaufe in another
article it is faid, that, on the vote of the legifla-
tive body, ¢ the king fhall immediately take
““ meafures to ftop or prevent all hoftilities,
““ the minifters being refponfible for delays.”
How could they be refponfible for putting a
termination to hoftilities on the part of « gtber
“ nations €

This explanation appears likewife to be.
confirmed by a farther article, which fays
“ If the legiflative body find that the hoflj-
“ Iities commenced are a culpable agoreflion
““ on the part of minifters, or any other agent
¢ of t-he executive power, the author of the
‘“ aggreffion thall be profecuted criminally.”
They are therefore culpable aggreflions only
which are prohibited, and not all hoftilities
indifcriminately.

But 1t was not in this indire@® manner that
T 2 it
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it became a legiflative aflembly to expiafﬁ
themfelves on a queftion of {o great import-
ance: and it is the more unaccountable and
extraordinary, fince in fpeaking of the right of
declaring war, and of making the neceffary
preparations, they have exprefled themfelves
with the moft perfect precifion:

¢« War cannot be determined on, but by a
«“ decree of the legiflative body.”

«« The king aloneé can make warlike pre-
« parations proportioned to thofe of the
« neighbouring {tates.”

Why then does the conftitutional decree
mention hoflilities only in ambigucus terms ¢
¢« In cafe of impending or a&ual hoftilities
~« the king {hall notify the fame, &c.” The
article is fo fingular that it can only be ac-
counted for by the embarrafiment of its com-
pilers. To have faid exprefsly zhe king bas a
right to commence boftilities, after having pre-
vioufly decreed that <car could only be deter-
mined on by a decree of the legiflative body,

2 would
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would have excited the laughter of all Eu-
rope; and there would have been danger that
iome one might have rifen up in the national
Areopagus, and aftked : Are hoftilities then no
declaration of war? 'The majority of wars
have commenced by hoftilities, and nftead of
declarations of war, manifeftos have been
publithed juftificatory of an attack made
without formal notice.

On the other hand, taking it in a different
pomt of view, to have enatted that hoftilitics
could only be determined on by a decree of the
legtflative body, would have been giving to
other nations no inconfiderable advantage over
us ; and {fome one in the aflembly, recolle@ing
that the laft maritime war had commenced by
the fudden capture of all our veflels and their
crews, might have atked, Wherein confifted
the policy of thus depriving ourfelves of the
poflibility of fimilar retaliations, and aug-
menting at the fame time the fecurity of fuch

agereflions towards us ?

s . IR =y 4
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The members of the committee of legifla-
tion pfobab]y {aid to themfelves, amidft their
embarrafiment, Let us flightly pafs over the
difficulty by fome vague and obicure expreflion
refpecting the article of hoftilities ; nobody
will perceive it; and by reducing the queftion
to the empty formality of declaring war, we
fhall be able, with {pecioufhefs and plaufibility
at leaft, to adjudge to the legiflative body the
initiative in the tranfacion. The committee
were not miftaken; and this decree, which
authorifed the monarch to make preparations
and enter upon hoftilities, at the fame time re-
ferving to the legiflature the right of declaring
whether there fhall be a war, has been ap-
plauded by all Paris as the moft judicious
contrivance in the world.

Let us proceed to take into confideration
the articles of the code before us, which relate
to treaties of peace, alliance and commerce.
The king is invefted by the conftitution with

the neccflary power for negociating and {ign-

34N
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ing any compacts of this nature, but they are
not to be valid till they have been ratified by
the legiflative body.

Simple as this condition is in appearance, it
will be found otherwife in its application, and
the refult of it will be, that the ne gociat}on of
treaties will be attended with greater difh-
culty, and the treaties themfelves be lefs
advantageous to the French nation. A con-

tracting party feldom makes known its laft

conceflion, till it is {ure that that conceflion
will bring the bufinefs to a conclufion ; appre-
henfive that it might give an advantage by
difcovering the extent of the facrifice which
intereft or its peculiar fituation would oblige
it to make. This referve would increafe, if
the conftitutional weaknefs of the negociating
power afforded no moral certainty of the ap-
probation of the political body, in whom the
ratification of treaties was veftec. Befide, if you
put together this difpreportion of forces, if
you add the fuperior privilege attributed to the

d 1"1-':11';1"".T1-‘.]]
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national affembly, and the farther influence of
‘a right they have referved to themfelves, of
requiring the executive power to negociate a
peace, you will readily confefs, that the legifla-
ture will not fail to demand to be informed of
the progrefs of the negociation : this informa-
tion will of courfe be made a fubject of the
debates of a numerous aﬁ'e'mbly, by which
means the other party in the negociation will
perfectly underftand our defigns, while fhe
will be able to cover her own with the veil of
fecrecy. ‘This fituation is much like that of a
a merchant, who fhould poffefs the magical
power of knowirg to a penny how much the
buyers would give, and how little the fellers
would take, without being in any degree
obliged to difcover his own intentions upon
the fubjet. A perfon, provided with fuch a
talifman, would not fail to make an enormcus

fortune.

It frequently allo happens that there is only

a fingle moment for the fuccefsful terrination

of
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of a political treaty ; for the confent of t‘he;_
contracting power may depend on a variety of
tranfient circumtinces, circumftances of fuch
a nature, that e mere idea of fuch a treaty
being on foot becoming public, may ftrangle
it in its birth. And when we confider, that,
by making it neceffary for the fubje& to be
previoufly difcufled in a numerous aflembly,
war may perhaps be protra@ed and an indif-
penfible peace delayed for a whole year, by
the vain declamations of men whofe only ob-
Ject s applaufe, we thudder at the danger of
fuch a meafure ; and cannot help believing
that the Englith have acted wifely in inveft-
ing the chief of the ftate with the neceflary
power of conducting through the different
ftages, and bringing to a definitive conclufion,
treaties of peace and all political negociations.
Nor 1s 1t to be feared that, in 2 free conftitu-
tion, the refponfibility of minifters fhould not
prove an adequate fafe-guard againft their

treachery, or their aing in contempt of

nublic
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public opinion. There is then a boundary,

within which, for the intereft and evident ad-
vantage of the ftate, fufpicion and diftruft
ought to he confined: but this boundary has
been almoft univerfally overlocked by our
legiflators ; nor is this at all to be wondered
at. Men, naturally inclined to extremes, feel
this propenfity increafe, when the defire of
pleafing the people is become their ruling
paflion ; for ideas of wifdom and moderation
efcape the wavering multitude, who regard
with fupinenefs the fyftematic conduét of
ftatefmen, and whofe attention i1s only to be
fixed and ther {uffrages obtained by highly
coloured novelties and firiking exaggerations.

Meanwhile, if I were di{pofed to defend
that part of the conftitution which relates to
peace and war, it could only be at the expence
of the whole. I muft fay, that in the weak
and degraded ftate to which government is

reduced, though they were invefted with the

prerogative, they could conclude ne treaty
without
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without the concurrence of the national af-
fembly. There are certain proportions in the
focial edifice, as well as 1n works of archi-
teCture, which neceflarily require other pro-
portions; and it would be a paradox to fup-
pofe that a government, having no internal
influence, thould poflefs the means or the
privilege of exciting or quelling foreign poli-
tical ftorms.

Let this in particular be obferved, that a
diftribution of political power, whatever be
tne fubjedt to which it relates, is not the
creature of arbitrary will, and doss not depend
upon the claufes of a conflitution. A cir-
cumftance of fuch eminent importance will
always, legally or illeg:illy, operate in the
manner of an inevitable confequence, flowing’
from the general {yftem of {ocial organization.
Therefore, without giving myfelf the trouble
of turning to that particular article of the
political code, I can eafily pronounce, that

whercver, as in France, f{o large a power has

]‘\ﬂ-ﬂﬂ
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been  attributed to the people, the people
either directly, or by their reprefentatives,
or by their demagogues, will be the authors
of peace and war.

Undoubtedly it is of great importance, that
the nation fhould have confiderable influence
1n affairs of this fort ; but the empire of opi-
nion, like every thing elfe, is fufceptible of
abufe; and nothing can be more judicious
than to fubjet it to certain rules. 'This I
grant 1s one of the moft delicate knots in the
fcience of politics. The Englith conftitution
itfelf has not been able to accomplith every
thing upon this fubjec. It intrufts to the
monarchthe prerogative of peace and war,
and 1t referves to the people the right of
granting or refufing extraordinary fupplies.
'Thefe two principles are in evident contradic-
tion to each other ; and they have no other-
wile been reconciled than by the compre-
henfive influence of public opinion, and the

admirable harmony that chara&erifes the
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government. Under {fome form or other,; 1if
is a precious advantage to a country, fhat the
ndtional confent fhould be required to projeéts
of war or their execution. It may happen,
without doubt, that the reprefentatives of the
people thould be the firft movers ina political
aggreflion, and England affords many ex-
amples ; but the number of enterprizes, dic-
tated by the voice of public opinion, c¢annot.
be put in comparifon with the frequent wars,

which arife from the unquiet and ambitious
temper of governments limited by no refpon-
fibility. Every page of hiftory furnithes evi-
dence of this truth. It may even perhaps be
true, that the firft and greateft benefit that
arifes from this wife conftitution, a conftitu-,
tion in which the king is placed in the midft
of the national réprefentati?es, is the re-
duttion, in a given time, of the number of
political quarrels, and the calamities which
follow from them. No calculation can do
juftice to the benefit refulting to human na- L

ture
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tufe, from the fubtraion of only one war in
a century ; but in reflecting upon this, we feel
with pleafure, that a fingle moral conviction
of the heart contributes more to public hap-
pinefs, than all the refinements of that poli-
tical fcience, which is ranked in the frft
order of intellectual benefits, by thofe who
have taken up their refidence in the clouds of

philofo phy.

CHAP-
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CHAPTER XV,

Interior Adminiffration,

I Have thown in the preceding chapters that
the means confided to the executive power
are 1infinitely more weak in France than in
England.  What fhall we fay, if, at the fame
‘time, refiftance has been rendered more con-
fiderable ? The principle of order and fubor-
dination will then appear, in a two-fold fenfe,
to have been violated.

In examining this queftion, but certain
beforehand of the refult, I thall firft obferve,
that, in England, there is but one fingle exe-
cutive power, and that, till the exiftence of
our legiflators, no one had ever {uppofed that
1t could be differently conftituted, whether it

was, as in a monarchical government, con-
4 fided
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fided to the king, or, as In a repuBlic, placed
in the hands of a colle¢tive aflembly, chofen

by the majority of fuffrages. The legiflators
of France have vifibly departed from this
principle of unity, fo neceffary to the action
of government; for in reality they have di-
vided the executive power among all the pro-
vincial councils, which, under the name of
departments, diftricts and municipalities, have
been eftablifhed, and they have attached thefe
councils to the authority of the prince, by a
thread {o fubtile and f{o {lender, if T may fo
exprels mylelf, that the fupremacy of the mo-
narch is nothing more than nominal.

Let us examine the particular confiftence
of this feries of powers diftributed over the
furface of the kingdom. The firft in the
order of the conftitution, is that which is
ftyled a department, and the deputies of
which this council is compofed, like the
members of the diftrits and municipalities,
owe their eleCtion to the fole {uftfrage of the

people :
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people : the monarch has no fort of concern
therein, and even the form of his approbation
1s not requiite. Thus, from the firft moment
of the exiftence of thefe deputies as an admi-
niftrative body, they feel their independence
of the royal authority: and as, in the exercife
of their functions, they a in a collective ca-
pacity, this circumiftance renders them lefs
acceflible to the empire of the imagination,
and the refpet which the majelty of the
throne formerly infpired. In fhort, they un-
derftand that the monarch has no longer any
recompenfe at his difpofal; and the daily
publications inform them of the fort of fami-
- liarity which each may be allowed to adopt in
its intercourfe with government. Meanwhile,
they have been rendered abfolute depofitaries
of functions of the firft importance. To them
belongs the affefiment of fuch taxes as are in
their nature dire@ ; they fuperintend the col-
leCtion, decide upon the complaints of the

perfons affefled, and upon every kind of re-
Vor. [. U "~ miffion
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miffion which it may in any cale be proper
to grant ; they poflefs the nomination of the
treafurers and receivers, who are fubjelted to
their orders; they regulate the public ex-
pences within the {phere of their authority ;
they draw for the neceflary fums upon 2
fand which is entirely under their fuperin-
tendence ; and it is in the fame manner that
they receive the appointments and gratuities
annexed to their places. It is their bufinefs
to watch over the ftate of repairs in high
roads, public edifices, hofpitals and prifons.
All undertakings of an extraordinary naturc,
within their geographical limits, are {ubjected
to their orders. In fine, the {fupreme police
is added to their other powers, and is exercifed
by them, cither diretly or indirectly, through
the medium of {ubordinate authorities ; and
in fupport of their power, they are authorifed
to call in a certain f{pecies of military, the
nomination of which is vefted in them, and

even, if it fhould be found neceflary, to claim
+h e
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the interpofition of the military of every déa
{cription.

Let us now confider the thread which {uf-
pends their power to that of the monarch :
A law which has declared the king to be the
fupreme head of the general adminiftration ;
a law which has told the departments and
diftricts that they were to exercife their func-
tions under the fiiperintendance and authority
of the monarch ; a law which gives the king

the power of annu]ling;. by pl‘dclamation, {fuch

acts of their adminiftration as are contrary to
the legiflative decrees or the orders he has
tranfmitted to them ; a law—RBut what is a
law without the union of all the medns ne-
ceffary to infure obedience ? WhHat is a law,
it it be not placed in the midft of a general
lyftem of {ubordination, where every requifite
proportion is obferved, and where the real,
are {o wifely combined with the moral, forces,
as to concur 1n theé fame end ? In thert what

s a law, and what is to be expected from its
17T » Al L
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abftra® empire, if we neglect to inveft him
who is to enforce its obfervance, with all the
prerogatives and all the embellithments cal-

culted to difplay the dignity of his rank and

excite the habitual recolleGtion of his power

and authority ?

No law can be more f{triking and venerable
than that of the twelve commandments, con-
fecrated by religious opinion ; yet, would the
fubordination of children to their parents be
badly fecured, if every thing which ftrikes
their regards, every ting which influences
their imaginations, evefy thmg which appeals
to their reafon, did not reprefent to them in
various ways the {uperiority of their parents,
and the ncceflity they are under of pleafing
thofe who can either recompenfe or punifh
them. .

Had the aflembly, in detaching the pro-
vincial authorities from the real diretion of
the monarch, conftituted them in fuch a
manner, or faubjelted them refpeltively to

{uch
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{uch laws of order and equilibrium, that the
regular action of the adminiftration could be
tnaintained, the degradation of the royal fu-
premacy might have been juftified, by de-
monttrating from experience that nothing had
been taken from it but what was {fuperflucus;
but among the different authorities eftablithed
in the interior of the kingdom, there exifts
an infubordination that weakens the efficacy
of them all; and this infubordination flows
1nevitably from the nature of their orgainza-
tion. Itis to perfons equal by education, by
rank, by fortune, and by the duration of their
authority, it is to equals in every refpeé’t, that
the national affembly has prefcribed a feries
of alternate obedience and command, juft as
the accidents of a ballot might determine.
Our legiflators have, in cver}; part of their
fyftem, neglected the great moral {pring of
political authority, that {pring which com-
penfates by its operation the natural energy of
fuperior numbers: the confequence of this
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has been, that refiftance multiplies under the
new fyftem, as order and tranquillity might
have multiplied. The conftituent affembly
has indeed iflued its exprefs orders to four
millions two or three hundred thoufand na-
tional guards, to obey certain municipal of-
ficers whofe autherity is figured by a fcarf of
three colours ; it has in like manner enjoined
to thé municipalities an obedience to the di-
{tris ; and to the diftri¢ts an obedience to
the eighty-three departments, who on their
part are to receive the watch-word, or take
their orders from the fupreme executive of
the ftate; but in all this no thought has been
taken to reinforce this fubordination by fenti-
ments of perfonal intereft, and a graduated
chain of hopes and fears; nor is there any
afcendant power, any grand and awe-giving
authority to maintain, by that means, the re-
gularity of difcipline. They have indeed re-
{erved to the king the right of fufpending,
pro tempore, the adminiftrators of depart-

_IIJ_EHt ;
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ment ; but it is previoufly neceffary that
others fhould be found to {fupply their place :
and who will accept the office, uncertain what
may be the final decifion of the national af-
{fembly, conftituted the tribunal of appeal, and -
before whom the refponfible minifter is bound
to make his appearance. Alas! the poor de-
fpifed minifter will be fingularly cautious of
involving hunfelf in a quarrel of this nature,
and will never exprefs his diffatisfaGion at the
conduct of thefe adminiftrators, except in
flagrant and notorious inftances of mal-prac-
tice, were it only to conceal the univerfa] in-
difference with which his diffatisfaction would
be regarded. It can fearcely indeed be con-
fidered in any other light than as a fort of
jeft, to have placed in the general ftructure of
adminiftration, on one fide this firm and well
knit contexture of departments, diftricts, mu-
nicipalities and national guards, and on the
other, with the title of fupreme executive, a
prince without prerogatives, a monarch with-

U 4 out
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out majefty, and reprefented, in his com-
pulfory decifions, by minifters who have
themfelves every thing to fear and who are
incapacitated to do either good or harm; by
minifters, upon whom every one performs his
noviciate of heroifin by allowing himfelf ta
{peak of them, firft with trifling and neglect,
and then with infolence and contempt; by
minifters, upon whofe behalf they have gene-
roufly compofed a penal' code, defcribing 1n
delicate language the various punithments that
may be inflited upon them, imprifonment,
irons, the rack ¥, civil degradation, preceded
as I imagine by the pillory, and who, 1n the
mean time, are difciplined to endure their
future fortune by the unintermitted and {yfte-
matic difdain with which they are treated.
And yet it is thefe very men, the perpetual
- butt of criticifm and ridicule, who are ex-

pected feparately, for they are not allowed tq

¥ La génry a fort of iron yoke placed on the neck.

act
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act in a body, to counterpoife this formidable
chain of petty political powers, whofe ftrength
of refiftance might have alarmed Louis XIV.
after fixty years of fovereignty and glory.
How abfurd a contrat! How well in this
new pohtical legiflation is the prinéiple of a
balance obferved and maintained ! The re-
medy will be, for the national affembly to
lend its {upport to the adminiftration, and this
very fupport will render ftill weaker the in-
trinfic authority of government,

in this place I hear my{elf interrupted by
the pamphleteers of Paris, the orators of the
aflembly, and even the minifters themf{elves,
You may criticife the conftitution, {ay they,
as much as you will, but under this cdn{’c;tu-
tion every thing would be marvelloufly well,
if you were but willing to obey it. My friends,
you are perfectly in the right; but deep poli-
ticians like you ought to know, that if obe-
dience be the pillar of focial order, the incli-

nation, the neceffity to obey, muft be the

I . |
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refult of that order. Obedience is a2 mean
by which great ends are effected ; the obliga-
tion to obey muft arife out of the plan of the
general defigner.  Be {o obliging as to attend
for a moment to this diftin¢tion. Perhaps it is
right I fhould fpeak {hil plainer; and I fay,
that a young man, juft come from college,
might draw an admirable {yftem of govern-
ment, a {yftem to which it would do one’s
hezrt zood to belong, if you would only take
care that the people fhould implicitly obey
the laws which this young moralift and philo-
{osher fhould dictate. It is in this very point,
the generation of obedience, the combining
the neceffary means to infure general fubordi-
nation, without defpotifm and tyranny, that the
whole {cience of civil policy confifts ; this is
the gordian knot which legiflators in all ages
have attempted to folve. When therefore, in
order to juftify the epithet of fublime, {o ridi-
culoufly beftowed upon the conftitution, you
hear it faid again and again, in the auguit

affemblv
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aflembly of the national reprefentatives, that

with obedience this conftitution would be pef-
fect, you hear from the auguft affembly of the
national reprefentatives an identical propofition
without a meaning,

In enumerating the different kinds of refift-
ance to which the action of government, as it
exifts at prefent, is fubjected, we may mention
that multitude of authorities difperfed over the
kingdom, authorities not eftablithed by the
conftitution, but the refalt of its imperfe@ion.
It will readily be perceived that I refer to thofe
clubs which are become fo famous both on
account of their extenfive affiliation, and their
fi ngu]ar interference in public affairs. Qur
firft legiflators withed to {upprefs the influence
of a {ociety of this nature which began to in-
commode them; but they thought of this
when it was too late, and hereafter there will
only be remembered the countenance which
was long given, by the principal members of

their
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their body, to a dictatorthip of which they had

them{elves been the authors.

To this picture that has no model, this he-
terogencous mafs of authorities, let us add the
immoderate ufe of petitions, amidft a people
who are now all philofophers, all famihars, all
equals ; let us add the liberty of the prefs, re-
ftricted by a fingle article of law, which may
in a thoufand ways be evaded ; let us add the
farther liberty of giving fpeech to the very
walls, by 'cavering them with every fort of
- placards, fome not exceeding the limits of
moderation and decorum, others pervaded
with all the licentioufnefs, inevitable where
the police of a kingdom 1s under the continual
operation of fear; let us add the general rc-
laxation of manners and that emancipation
from every fort of refpect, the natural szﬁ:‘-
quence of a {fyftematic equality : Iet us add to
all thefe circumitances the political independ-
ence intreduced by the conftitution, and we

{hall
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thall find that a continual refiftance is hereby
oppofed to the eftablithment of order, and the
regular exercife of the iy preme authority.

In fine, and this laft reflection 1s of all others
the moft difconfolate, there is 2 Ipecies of
wregular authority which has rifen up.in the
midft of us, and has juftly been made a fub-
Ject of complaint, which is neverthelefs per-
haps an indifpenfible ingredient in a conftity-
tion that does not include in jts nature any
{pring of motion: fuch a government cannot
be maintained without paflion, and whenever
this paffion fhall fubfide, the French conftity-
tion will fall into decrepitude, juft as the hy-
man body appears deftitute of motion, and
life when the unnatural activity of a fever has
fubfided.

I would now, with the actual ftate of the
adminiftration of P rance, compare the in-
ftitutes of a nation, which, though its love of
liberty be ardent, and though it has twice

within a century impofed conditions on a new

dynaﬁ_}r
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dynafty of kings, invited from the continent
into its i{land, has never loft fight of that civil
and political hﬁrmony, which fecures the tran-
quillity of the ftate, and gives to the laws the
neceflary vigour, for infuring to all claffes of
citizens the happinefs that is the object of their
focial union. |

I have already obferved, that, in England,
there is but one fingle executive power: and
this unity has not only been determin_ed, as in
France, by certain legiflative phrafes, care alfo
has been tﬁke’n, in regulating the exercife of
that power, firmly to maintain a principle, of
which the importance was univerfally acknow-
ledeed. 'The laws, once concerted with the
wifdom and maturity naturally to be expected
from the union of three wills, the care of ex-
ecuting fome, and of enforcing the obfervance
of the reft, is confided to the chief of the ftate,
and the conftitution has neither eftablifhed a
divifion of this part of his authority, nor pro-

vided againft it any refiftance. Let us look,

for
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ror example, to the aflefiment and colle®ion of
taxes. It is not by a long chain of delibera~
tive councils, cle@ed by the people, that the
monarch acquits himfelf of his funGions rela—
tive to this important branch of the public ad-
miniftration. A board of treafury, inftituted
by the king, of which all the members are
nominated by him, and removable at his will,
conducts, with his tacit or formal approbation,
the whole bufinefs of the finances. A prince
cannot do every thing himfelf; but when the
agents who execute the duties of royalty are
chofen and delegated by the monarch, the
unity of the executive power is in no refpect
violated,

‘The commiffioners of the dired taxes, as
the land-tax, the cuftoms and excife, as well a5
t.h-t)fe of the indire& taxes, are chofen by the
board of treafury, and the nomination of receiy-
ers, and of all the fubordinate agents depends
equally on its authority. Refufals of pay-

ment, and other contentious oppofition expe-

-y - - . |
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rienced by the colletors, are made cognizable

in the firft inftance by a jultice of peace, an

officer of royal inveftiturc; with the right of
appeal to the court of exchequer, the members
of which, not removeable at pleafure, have
been raifed to their appointment by public
efteem, and the nomination of government ;

and laftly, it is the fheriffs, a {pecies of public

officer appointed by the king, who are nomi-
nated by the board of treafury to direct the
execution of thefe judgments. Thus the au-
thority of the monarch appears in a manner
more or lefs dire, through all the details of
this capital article of public adminiftration, the
colle&ion of the national revenue.

We equally find the traces of this authority
in the difpofitions adopted by the Englith na-
tion for the maintenance of civil order. The
funé&ions of police are confided to the juftices
of peace, which juftices, as I have already faid,
derive their appointment and functions from

government. 'The juftices of peace appoint
th o
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the conftables, a fort of inferior officers of po-
lice adting under them. F mally, the twelve
Judges of the Luwdorn whofe otiice it is to
direct the jurjes, as well as, when the juries
have deczded upon the nature of the cafe, to
declare the fentence of the law refpe&mg 1t,
are all appointed by the monarch,

There is befide in each county a lord lieu
tenant deriving his appointment and functions
from the prince.  One of hi tunctions is to
command the militia when they are affem-

bled, and attend to the regularity of their orga-

nization, ‘The officers of this corps, a corps
def’cmcd to the prefervation of internal peace,
muft have a certain qualification, proportioned
to the ranks that are to be occupied, of from
ifty to-four hundred pounds per annum landed
._cﬁgl_te. The king chufes the principal of thefe

of Egcrs,_ cither by exprefs nommatlon or by

his approbation requifite to the homination of

the lord licutenant.

In fhort, we do not find in England a mu-
Vor. I. X nicinal
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nicipal body in every village, a body delibe-
rating and deciding without poflefling the
neceffary information for acting in harmony
with the general adminiftration. Yet this 15
what has been invented for France, where we
{ee nolefs than forty-four thoufand conventicles,
invefted with municipal authority, and which
form fo many links in the vaft chain of go-
vernment.

The ecities and boroughs of England have
alone municipal officers, and thefe officers are

nominated by the people ; but their functions,

as I have already defcribed, are very different
from the funcions of police, which devolve

on the juftices of peace; and they are the

juftices of peace, and not the municipal offi-
cers, who, in cafe of popular commotions, are
empowered to call in the affiftance of the mi-
litary, and to warn the people, by reading the
riot a, of the dangers to which they will be
expofed by the vigorous exercife of the law.
Thefe juftices of peace, uniformly chofen from

among
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among citizens of the higheft eftimation, are
numerous in every county ; {o that there is no
neceflity, as in France, to confide the majnte-
nance of order, in any part of the country, to
the municipal officers of a village, to officers
obliged to refign their places after two years
apprenticethip.

The curfory views I have given may fuflice
to fhow what means the Englith nation have
employed to facilitate the aGtion of the execil-
tive power ; and yet, notwithftanding all this,
1t is {o far fettered as to be able but Very imper-
fectly to preferve the public order and tran-

quillity, TIts tafk would be #ll more difficult,
and its fuccefs ftill more precarious, if the
people of England were lefs happy, and if
thofe contending principles, thofe various cen-
tres of refiftance, which agitate us in France,
exifted in that country.

As an inftance of this we may obferve that,
n England, the very arms of the militia are

depofited in 2 public magazine, and that no
X > hﬂiuiﬂnql
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individual is permitted to havea mufket in his
own houfe, without an expréfs hicence, at the
price of a guinea per annum *,

The liberty of the prefs alfo, partly by the
exprefs letter of the law, partly by the vipi-
lance of the officers of juftice, and -partly by
the empire of reafon and good manrefs, »
confined within fuch limits as to prevent the
fatal excefles of which we arc witnefles.

The idea alfo, as perilous as it is extrava-
gant, of a daily communication of the patriotic
and the defighing with the lowéft- claffés 6f the
people, by means of hand-bills pafted up 0

% T'he author is miftaken ; every Englihiman‘has the
fame right to have a mufket in his houfe, as a‘lock or
bolt on his door. There i1s ndeed a law, and to this
"My, Necker probably dlludes, that will not allow him
to employ that ‘mufket, everl in his-own field, in the
deftrution of game, without an exprefs licenfe, at the
expence; not of one, but of three guineas a year; and
this Licence only exempts Inm from one penalty, and
leaves him expofed to another, unlefs he poffefs landed
property to the amount of a hundréd pounds per

ANINUI.
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the ftreets, is abfolutely unknown in England,
or indeed in any civilized country, and pro-
bably would meet with a very ill reception.
But in our new political fyftem, it has been
laid down as a principle, and built up as a
maxim, that that part of the nation which is
deftitute of all inftruction, and condemned by
its indigence never to acquire it, is capable of
underftanding all political queftions, and has
the faculty of diftinguithing truth from the
moft {pecious falthoods, a faculty which is fo
rarc even among the moft accomplithed of
mankind. Bafe and unworthy flattery, more
frontlefs and cxtravagant than the fHattery of
courticrs themfelves! It will hereafter be {een,
that, notwithftanding the eftablithment of
primary {chools, it is morc eaiy to miflead the
people by an incendiar}r phrafe, than practi-
cable to recal them to reafon by the metho-
dical addrefles of the legiflative body, or the
homilies that are iflued from the offces ot

government,
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In fine, they are equally unaccuftomed in
England to the immoderate ufe of petitions
and the tyrannical domination of republican
clubs. ‘They have there thought, and with
truth, that liberty is of all moral ideas that the
{cale of which is moft fufceptible of variation,
and that, accordingly as we fix it high or low,
the nation itfelf will be happy or unfortunate.

CHAP-
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CHAPTER XVL

Military Force.

IN the profecution of my plan new proofs
of the truth I have undertaken to inveftigate
continually firike me, but at prefent an ob-
jection occurs which I think it right to refolve.

The kingdom of France, on account of its
central and mediterranean fituation, is under
the neceffity of keeping up a more confider-
able ftanding army than England; and as the
monarch may make an ill ufe of the military
force, of which the conftitution has declared
him the fupreme head, it is afked, if the le-
giflators did not aét wifely in counterbalancing
this inevitable danger by weakening all the

other branches of the executive POWeT.
X 4 1 Such
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Such is the fimple ftatement of the difh-
culty I think myfelf bound to obviate ; and 1n
order to this it will be previoufly neceffary to
call to mind a few primary and fundamental
ideas. |

In forming a {ocial compa&, the end men
had in view was not the obtaining a {yftem of
liberty, that fhould be complete in all 1ts parts,
as well as fecure from every imaginable acci-
dent.  Had their ambition been thus limited,
had this been the fole obje& of their withes,
they would have continued, what ’théy ori
nally were, hordes of fava ges, without a chef,
except at _.intef#rails, and capable whenever they
pleafed of emanc;pati_ﬂg themfelves from this
tranfient authority. But in proportion as they
percéived the benefits to be derived from in-
duﬂry, and the exercife of their mental Facul-
ties, and particularly as they felt the dt:iligh'tful
experience of this, the idea of Taws of juf’fi'ce
were {uggefted to them ; and to maintain thofe
laws againft the invafion of perfonal interefts

and
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and hoflile pafiions, 4 political force was found
neceffary, a force, that, pliced in judicious
hands, might preferve focial conventions, and
aflure to every individual 7 {ecurity, naturally
be€ome, fince the acquifition of their new for-
tune and new ideds, one of their deareft withes.
Meanwhile, in refigning their original inde-
pendence, mindful of the various fatisfactions
that accompanied it, they, no doubt, were
anxious to limit the facrifice of their liberty,
and accurately proportion it to the precautions
which the maintenance of order and the fafety
of the ftate demanded. Ufurpations, con-
quetts, abufes of every kind, and the compli-
cation which time has introduced into human
affociations, have frequently obfcured the firft
priﬁcipies of political union; but thefe ideas
have undergone no variation, and are found to
exift in their primitive fimplicity, whenever
circumitances lead nations to ftudy them anew,
or whenever, called to reconftruct the tottering
edifice of their felicity, they feek a fixed point

which
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which may ferve as an anchor to their wan-
dering thoughts and their uncertain {pecu-
lations.

From thefe reflections it follows, that the
abfolute facrifice of order to liberty would be
deranging the natural feries of focial ideas. It
would in 2 manner be to make the human
mind perform a retrograde courfe, and to re-
turn infenfibly to the favage ftate, by the fame
paths through.which it had arrived at civiliz-
ation.

Let us alfo obferve, that the favage ftate,
in the midft of fociety itfelf, that ftate which
is reprefented by anarchy, is of all conditions
the moft unfortunate. Barbarifm and ferocity
can only be foftened in their effes by the
diftance at which men live from each other:
but when their habitations are contiguous,
when they refide together, and at the fame
time f{uffer their claws and their talons to
grow, the {ituation becomes dreadful, and the

‘(olated life of families and individuals in the
LTI
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midit of woods and forefts is infinitely prefer-
able.

Every thing then leads us to conclude, that
public order, the guardian_{pirit, the confer-
vator of the moral world, is the firft condition
of every focial inftitution. This principle
fhould ever remain unalterable amidft the ar-
rangements of legiflators; but at the fame
time it is expeCted from their {cience, that
they thould be able to reconcile it with all
the other bleflings of which men are deﬁroué,
or of which they know the value.

Among thefe bleflings, liberty will, no
doubt, be of the firtt rank ; but it requires,
more than any other of our enjoyments, to
be united to ideas of order and iubordination,
fince, in the midit of 2 {ociety without dif-
cipline, we perpetually fee the moft defpotic
authorities {pring up on every fide.

Why thould we diffemble it? This union
~of liberty with public order, can never be

Perfe&ly cemented but in countries, which,

from



[ 316 ]
from their diminutivenefs or their fituation,
can difpenfe with a ftanding army ; for this
army is a moving force whofe diretion may
derange the equipoife eftablifhed by the legif-
lator. But of all political projects the moft
inconfiderate is that of withing to remedy
the inconveniences, or poflible abule of fuch
a force, by depriving the executive power of
the neceflary means for preferving interior
order, infuring public {ecurity, and watching
efficacioufly over the maintenance of liberty
itfelf. It is creating a certain evil, an evil that
will be felt every day, for the fake of avoid-
ing an uncertain danger and which may be
more effeGtually guarded againft by very
different means. By the fame fyftem of pre-
caution, if we had the government of the
world, we thould modify the elements {o as to
incroach on their {alubrious influence and 1m-
pregnating qualities, leit the vapours, which
by the procefs of pature would follow, thould

prodme
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produce in the {equel fome terrible -thunder
{torm.

Is not the refponfibility of minifters and
other agents of the executive power, a real
{ecurity qgainft the. dan,gcr-_bf a flanding army?
Is not the conftitutional obligation, J1mpofed
on all military commanders, of never employ-
ing an armed force in the interior of the
kingdom but at the requifition of a civil offi-
cer, another admirable precaution againft the
{fame danger? Is not the law by virtue of
which no fupplies can be raifed without the
condent of .the reprefentatives of the nation, a
fufficient provifion againft any ambitious pro-
jects of the monarch ? And if the legiflative
fanttion neceflary to the colleGion of the
taxes, inftead of being renewed in each fuc-
ceedmng {effion, was extended over the {pace
of a year, if the fan&ion was accompanied
with a regular and vifible folemnity, and . .if
the mode of doing it included the announc-
ing that the confidence in the conftitutional

2 . PO'WEI'S
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powets was ftill. entire, the effe&t would be
equally falutary and the precaution lefs violent
and diforderly. In like manner no inconveni-
ence would refult from the adoption in France
of another conflitutional ftatute of England,
which makes the validity of martial authority,
and all laws relative to the difcipline of the
army, to depend on the paffing annually an
a@ of parliament, known by the name of the
Mutiny Bill. 1 will go farther, and wiil
affert, that, rather than facrifice the prero-~
gatives neceflary to the civil attion of the
execcutive power, to the miftrufts and fears
excited by the exiftence of a confiderable
ftanding army, it would be better to reduce
the extent of thas army : for the lofs may be
fupplied by means of the militia ; and with a
prudent conduct towards foretgn powers, a
kingdom fuch as France will never find 1its
tranquillity in danger from their enterprifes :
but nothing can fupply, in the interior of 2

vaft country, the annihilation or the extreme
reduction
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reduction of a power, whofe funétion it is to

_protect the property and perfonal fafety of the
- citizens, and to watch unremittingly over the

maintenance of public order.

Meanwhile I muft be allowed to doubt,
whether, exclufively of the above important
confiderations, and attending only to the in-
tereft of liberty, it would be politic to balance
againft the neceflity exifting in France for a
ftanding army, a degradation and contempt
thrown upon the executive power and the
majefty of the king. Let us attend for a
moment to the charaleriftic features of an
army {ubjeCted to the yoke of difcipline,
features that o flrikingly contraft with the
' philofophical principles of government. In
the firft place the whole fecret of military
operations lies in unity and rapidity of action,
and unity and rapidity can only flow from the
moft abfolute obedience to a will that may
not be queftioned. It may be depended upon
that {oldiers will always entertain a ftrong

“admiration
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admiration of the principle, by means of
which the moft powerful force is conducted
by the fimpleft {pring. They are the more
attached to this idea, becaufe the employment
of force is their rparticular trade ; and they
will always find themfelves in fome fort .em-
barraffed when obliged to conneét thefe ideas
with the freedom and independence of politi-
cal liberty. ‘How can it be expetted that,
~ when they enter the clubs, they fhould be
imprefled with the mixed fentuments of a
citizen ; and, when they. retumn to the camp,
return to the idea of an unlimited authority ?
The Romans indeed, reafoning like citizens
in the forum, were at the fame time the moft
rigid obfervers of military difcipline: but
let it be remembered that, previoufly _tc; their
going out to war, they entered into_:i_ {folemn
engagement implicitly to obey the commands
of their general; and we know alfo the deep
impreffion -which the religious obligation of
an oath mafe on their minds. This nation,

{o
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fo renowned, exifted I {uppofe too early in
the infancy of the world, to be able to under-
ftand the great principle of abfolute equality
and its particular utility in a vaft empire.

To return, I will confe}s that, for a time,
it will indeed be poffible to introduce the
foldiers in the midft of our clubs, to make
them fhare for a moment the ardour of our
ruling paflions; but when thefe'paﬁions de-
cline, and when men return once more to
borrow their feelings from their fituation,
either we fhall have no army able to cope
with foreign forces, or this army will be cir-
cumicribed by the rules of difcipline. Nor
can 1t fail to happen that difcipline, which
prefents at every turn the notions of rank and
alcendancy, will fooner or later bring back
pheir attention to the moft firikin g and {plen-
did of all authorities. 'The flate of obedience,
~when our obedience can neither be reafoned,
por reafoning, is in no way foftened to the
generality of mankind, but by refpet and ve-

Vor. I.. Y ' neration
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neration for him who commands. There will
therefore be always a fecret {fympathy, a kind
of magnetifm, between the {pirit of an army
and the {pirit of a monarchy; and it 1s 1n vain
that we may expect, by ftripping the monarch
of all the appendages of his dignity, to turr
afide his thoughts from the only mode by
which he may one day reftore himfelf to his
original authority. The neceflity therefore
of a confiderable ftanding army, fo far from
offering a plaufible motive for rigoroufly re-
ftricing the civil prerogatives of the monarch,
enforces a proceeding diametrically the re-
verfe ; for the exiftence of fuch an army, and
the habitual difcontent of one of the powers |
of which the government is conftituted, will
ever badly affort and will neceflarily be at-
tenided with danger. We muft obviate one
of thefe circumftances, when we cannot dif-
penfe with the other ; and I have thown, from

‘the example of England, that neither the

welfare of the ftate, nor public liberty, nor
r

ceneral



[ 323 ]

generdl happinefs required that we fhould
diminifh, as we have done, the rights, the
prerogatives and the dignity of the throne.
It is by having over-looked this truth and
having followed. directly oppofite principles,
that the national affembly has been the author,
fo to fpeak, of its own alarms, and has voluns
tary engaged in a {yftem of precautions, in
confequence of which it finds itfelf under the
daily neceflity of making new facrifices.

It is not with chains, the offspring of mif-

truft, that the different branches can be main-
tained in their conflitution:l limits ; or if it
be, they muft be fo interwoven ind crofs
fecured by each other, as to deprive admini-
ftration of adivity and motion. Why have
we not thought of employing that great and
admirable chain, contentment; a chain fo
ﬂexible, a reftraint fo pleafing, as to retain
cvery one in his place, without fettering the
energies of any? The Englith have given us

Y 2 a {peci-
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a fpecimen of this {pecies of government ¢
policy and morality have equally recommend-
ed to them this well adjufted proportion, by
which the king, the people, and their repre-
fentatives are each fatisfied with his thare of
rights, fun@ions and privileges. Admirable
harmony, which at-once conceals and difplays
all the wifdom of the legiflator !

A very fimple refleCtion might have fug-
gefted itfelf to the mind of the authors of the
French conftitution. Public opinion had for
a ltﬂng time acquired, wnder the ancient go-
vernment, {o much vigour and energy, as to
be capable of itfelf of reftraining all excefles
of authority. 'What ground then weuld there
have been for reafonable fufpicion of the de-
figns of the monarch, if this power of opinion
had been reinforced with thofe political pré-
cautions that would not have diminithed the
activity of government ¢ All ranks of the peo-

ple, with the moft perfect fincérity, would

2

have



[ 325 ]
have ftood at the rampart of a liberty, at the
thrine of which order had not been blindly
facrificed ; and the admiration of Europe, the
confent of nations, would have formed a wider

and impregnable fortification for the defence
of our happinefs.

Y 3 CHAP.-
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CHAPTER XVIL

Of Exccutive Power as commelled with Liberly,

NO nation has thown it{elf more conftantly
jealous of its liberty than the Englifh, and
this is not with them any novel paflion; they
fought for it when the other nations of Eu~
rope did not fo much as confider it as a good,
and their fuccefs in this noble ambition hif-
tory has rendered immortal. The efforts and
triumphs of defpotifm have taught them to
know the fupports of which they have need,
and to preferve with fafety the rights that
were in conteft ; and the revolutions which
have happened, between the figning of Magna
Charta, the {tatutes of Edward and the Habeas
Corpus act, have but ferved as lefions to in-
firuc them in the {cience of freedom, ‘They

then
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then only wanted opportunity and power to
confider 1n times of tranquillity the reﬁlailﬁng
imperfections of their government. This
favourable opportunity prefented itfelf after
the flight of James II. The reprefentatives
of the nation, previous to raifing a new.tking
to the throne, made, in a certain fenfe, a JEVim
fion of the conftitution; and the bill of rights,
that celebrated act of the revolution in 1688,
was the completion of Englith liberty. In
fine, as if it were {iill not enough for the po-
litical fortune of that nation, to have applied
the remarks of a fucceflion of ages and the
leflons which their own hiftory afforded in
one harmonious combination of the governing
powers; a particular incident further gave the
Englifh the means of examining, with reflex-
ion, whether nothing had efcaped their reftlefs
attention ; and, after twelve years experience,
they once more as it were revifed their work.
Queen Mary died without leaving a fucceflor,
and the princefs Anne had juft loft her re-

Y 4 ~ maining
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maining fon. 'The Engli{h then employcﬂ
themfelves to regulate the right of fucceflion
to the crown, and thence took advantage to
add certain claufes to the convention of 1688,
which were favou;ablc to national freedom,
of which a folemn a¢t was pafied in 1701 ; a
remarkable zra in the annals of parhament.
Since this epocha the Englith have imagined
they enjoy all the happine{s which liberty can
procure, and have never {poken of their go-
vernment without teftifying by fome epithet
the love which they feet for it. Our bappy
conflitution is their habitual phrafe, their fa-
miliar expreflion, not only among their repre-
{entatives, but in their diftant provinces and
in their towns and villages. Yet to this nation,
enlightened by events fo numerous, and whofe
conftitutional vigor is fortified like foreft oaks
by winds and beating tempefls, to this nation
have oﬁr politictans of yefterday, our cold
theorifts and our tumultuous legiflators, op-

pofed their hafty and recent innovation. May
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heaven eternally preferve that nation from a
like change! To me it would feem a crime
fo much as to conceive the defign. You, who
are the ardent propagators of novelties not yet
proved, refpect this cradle of liberty ; refpect
the country in which freedom took birth, the
country deftined perhaps to remain its fole
afylum, if ever your own exaggerations thould
drive it from among you. And yolu, generous
nation, you, our firft inftruors in the know-
ledge and love of liberty, continue long to
- preferve the good of which you are in poflef-
hon. May the freedom you enjoy be ever
united to your grand moral qualities, and may
1t ever be as truly defended by your prudence
as by your courage. Alas, the abufe of which
we have been guilty, will perhaps be more
dangerous to freedom than our long indiffer-
ance. T'oyou it belongs to maintain its re-
nown, and religioufly to guard that facred fire
which, among us, has but become the inftru-
ment of conflagration,

T+
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It may however be afked, whether, fince
the paffing of the bill of rights and the act of
1701, the Englith have not had caufe to re-
pent their forbearance, in granting {o many
prerogatives to the executive power, and
~ whether that pbwer_ have not employed cor-
ruption to narrow the national freedom? The
attempt would have been vain ; for that free-
dom is under.the guardianthip of both houfes
of parliament, the peers and the repreientatives
of the people. Nor can any law pafs without
the confent of thefe branches of .the-conititu-
tion, as well as that of the monarch ; and
were 1t potiible that all three fhould agree to
effe& fome eflential change 1n the conftitution,
they would have to combat the oppofition of
the whole nation, which they would never
dare to undertake. Befide, I have already
obferved that the perfection of the Englith
conftitution does not merely confift in this juft
combination, which fecures liberty without

rendering government inactive, it has the
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further peculiar merit of attaching to itfelf all
the powers and orders of the ftate in fupport
of the eftablithed government. One of the
bett fecurities of the conflitution is the happi-
nefs of all the contra&ilig parties; a-happi-
nefs which is not fpeculative, is not theoreti-
cal, but has been fubmitted to the proof of
experience, that grand teft from which reafon
only can acquire new force.

Some will perhaps alledge, that, fince the

year 1701, changes have been made in the laws

of England, the motive of which may relate to
the influence of the crown; from which it may
be inferred that this influence is too extenfives

The two remarkable examples cited in
fupport of this reafoning, are, fir{t the length-
ening of parliaﬁlents from three to feven
years, and next the power granted to the king
of fubjc&ing mulitary offences to martial law.
But if thefe alterations tend to promote the
good of the ftate, and efpecially if they do not

infringe on freedom, it is not well founded to

it
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{uppofe them proofs of the dangerous afcend-

ancy of the royal prerogative.

1t would be difficult to determine whether
the moft rational duration of a parliament
would be five rather than fix years, or fix
rather than feven; and I have already thewn
in a preceding chapter the principal inconve-
niences attendant on the too frequent renewal
of legiflative aflemblies. ‘Thofe reflections
might here find their proper application, but
that it would be wrong to repeat what has fo
recently been faid. Neither is it the power
of continuing the fame parliament for {even
years which 1s offenfive to freedom; 1t is only
the abufe which the king may make of this
prerogative, But 1if liberty in England be
fufficiently guarded by thofe precautions with
which jt is environed, the privilege of difiolv-
ing parliament, which has been granted to the
king, does but favour public order without
affording caufe of uneafinefs.

Let us however remember that the long

“duration
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duration of parliaments in England could not
be fupported, if the poffeflion of property were
not neceflary in order to become a member of
the houfe of corymons; for otherwife the
number of candidates, as —i_n France, would be
fo great, that their impatience would never
{upport this tardy fufpence ; they would with
more frequently for the chance of being no-
minated the reprefentatives of the people.
Hence 1t may be conceived how a vain nation,
thrice as populous as England and Scotland
combined, 15 inclined to think an interval of
twenty-four months too long.  The patience
of French vanity is vifibly exhaufted ere thefe
two years are concluded ; and thus among
other 1l} confequences, refulting from that
law of the conftitution which fuffers men |
without property to be elected deputies of the
national aﬂ’embiy, muft be enumerated the

frequent renewal of thefe aflemblies, which is

the neceffary confequence of the multitude of
candidates.

I return
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I return to the particular {ubje& of thig
chapter.

The act of parliament, Which, in the year
1718, invefted the king of England with the
neceffary authority for fubje¢ting military
crimes to martial law, cannot, in the name of
freedom, fuffer blame. The refult was no=
thing more than greater fubordination in the
army, and freedom cannot be found in a relax
of difcipline. Such an idea would indeed be
a ftrange one, fince it is difcipline which pre-
vents the abufe of force. And {uppole jea-
loufy were concelved from a ftanding army,
it would be better, in a free country, to di-
minifh its numbers than to enfeeble its action.

1 have referred to the two bills which, 1n 2
remarkable manner, have augmented the royal
prerogative pofterior to the bill of rights and
the a& of 1701. I now ought to mention,
that, fince the fame mra there have been bills
evidently unfavourable to this prerogative. I

will cite that by which all perfons, in pofief-

M
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fion of offices under the crown, which have
been created fince the year 170¢, have beer
difqualified for members of parliament ; and
the bill under the prefent reign, by which all
cxcife and cuftom houfe officers, who are in
the nomitation of the government, have been
deprived of the right of voting for members
of parliament ; an a& which evidently reftrains
the influence of the crown. The true increafe
of this influence thould be attributed to the
progreflive increafe of taxes, expences, and
colonies ; circumftances which, by multiply-
ing the branches of adminiftration, have in-
creafed the number of places in the royal
appointment.  But it has not hitherto been
proved, that the combined prerogatives of the
king have given him the power to infringe, in
any refpect, on the national franchifes and the
laws of the conftitution.

Thefe laws are more favourable to freedom
than ours; yet public order has not been fa-

crificed to them. 1In England, as in France,
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we fee a national body in which all laws origt=
nate, which determines all taxation, fixes all
expence, examines all accounts, and which
annually' renders a public ftatement of the
finances : we there fee minifters refponfible
to the nation, and liable to be impeached by
this legiﬂativc body ; we there fee the army
permanent no longer than it fhall pleafc this
houfe ; and the liberty of the prefs extended
to every degree thort of being the foe of moral
order. Perfonal freedom is there fecured by
a conflitutional pmfcripti;n of all imprifon-
ment, except according to law. We there
find the falutary eftablithment of juries applied
not only to criminal but to civil profecutions.
In fine we there meet with every eflential
baﬁs of civil and political freedom, fuch as we
have taken them in great part from a nation
worthy to ferve as an example to others. But
this nation has raifed two ramparts more than
ourfelves in favour of that freedom of which |

(he is fo jealous. One is the conititutional
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ftatute, in virtue of which the difcipline, and
in fome manner the exiftence, of the army,
are neceffarily maintained by an act of parlia-
ment which muft be renewed every vyear.
The other, truly precious, becaufe it is in
continual ufe, is the nght granted to every
man atrefted, or unjuftly detained, to fue the.
civil officer for reparation who has abufed the
authority under which he acted. There is no
French citizen who would not exchange for
this fingle rampart of Englith freedom, half
the advantages of our conftitution ; for there
are at prefent in the kingdom fo Imany powers
mvefted with the right of imprifonment, and
which 1s exercifed on occafions {o trivial,
that, notwithftanding the old name of prifon
has been exchanged for the gentle but new
expreflion of /Jieu d’arreflation, the locks and
bars remain juft as they were, and the people

are terrified at the facility with which depart-

ments and diftricts, municipal officers, fec-

tions, juftices of the peace, and others, feize
VYor. 1. g4 1 on
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on the perfons of individuals, and prolong
their captivity, without being themfelves ex-
pofed to any perfonal danger.

If after thele vagious refleGtions, which no
doubt are capable of being farther extendeds
it be afked—Is it -not true that the national
affembly has invented for the French, a free-
dom fuperior to that enjoyed in England? we
muft reply, that this pretended advantage,
this apparent triumph, 1s entirely compoied
of the fpoils of the executive power and the
remains, as I may fay, of public order. We
are obliced to receive as an increafe of liberty,
the abfolute reign of the lowelt clafs of the
people, and the removal of all authority ; we
are obliged to receive as an increafe of hiberty,
the difregard of all decorum, and a releafe
from thofe ties which were moft neceflary for
the {upport of domeftic manners ; in fine, we
are obliged to receive as an increafe of liberty,
.all the mockeries made of minifters, and all
thofe legiflative acts which have defpoiled the

throne
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throne of its fupport, or ftripped the monarch
of his majefty : an increafe of liberty like this
has but overthrown the balance of govern-
ment, a balance the moft dimportant obje of

whofe inftitution is the fupport of liberty it-
{elf. '

Continual endeavours have been made to
picture the defeat of the executive power, as
a vitory gained by liberty. Nor was this
conduct deftitute of perfonal motives. The
Englith having difcovered and lid with a
firm hand the corner ftones of freedom, it was
neceflary, in order to furpafs themn in fame,
to open a field for glory bordering upon this.
It is eafy to confound the degradation of the
executive power with independence, and in-
dependence with freedom. And this degrada-
tion prefented itfelf as the means for acquir-
ing fplendor abfolutely new, and opened a
carcer to the national aflembly untrodden by
all preceding lawgivers. But wife men are

not to be {fo mifled. Thev will nercaiva thae
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the Englith have applied themiclves to {fup-~

port the aCivity of government, and prevent
at the fame time its abufes; while we, want-
Ing addrefs, and blipdly ftriking at every thing,
have deftroyed the power of adminiftration,
that we might not be expofed to its miftakes.

I do not therefore know why the national
affembly has been reproached with ufurping
the functions of this power; for it is ablolutely
neceffary that the only real force eftablifhed
by the conftitution, thould be put in action,
and exert itfelf wherever there is danger.
Government muil  proceed ; obftacles will
arife, and difficulties muft be removed ; and
to ufe a word, which is become conftitutional,
as there is in adminiftration always urgency,
the public bufinefs cannot wait till the exe-
cutive power fhall have acquired refpect and
means of acing. Therefore the national af-
{embly, though it fhould have no fuch deiire,
would be obliged to act and afford aid. In

vain may minifters cry aloud—Efficacy to the
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law, Refpelt to the lacw, Homage to the lnw.
Their too feeble voice would be ill under-
flood, amid the noife of departments, diftricts,
municipalities, national guards, and a whole
people put in motion by "the word equality.

The national affembly ought not therefore
to be blamed, when it is feen to interfere in
all things; the fault is in the lawgzivers who
laid 1t under the neceflity of exercifing fuch
poWer; it 1s that incomprehenfible conftitu-
tion which is blame worthy, and which has
placed, on one fide, a fingle permanent affem-
bly, the numerous members of which, limited
to an exiftence of two years, ftand in need of
the multiplied labours of the legiflative body,
that each may play his part; and on the other
fide an. executive power, without preroga-
tives, without the means of effetting either
good or ill, while it is ftripped of all exterior
{plendor, by changes of every kind, which
have deprived the throne of majefty and its

minifters of refpe&. Such arrangements could

ry - o,
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not but produce the very effets we witnefs,
What forgetfulnefs, or what miftake pre-
vented this from being forefeen !

In like manner, after having led the calm
and gentle waters of a rivalet, without depth
or defcent, near an 1mpetuous torrent, un-
certain in its courfe and falling from' the
mountains in gigantic waves, it might perhaps
_ be fuppofed, that, by the aid of fome magic

words, thefe different ftreams would ever re-

main {eparate.

There exiits, no doubt, in thc book of the
conttitution, two powers entirely diftinct ; but
the want of proportion in their refpective
ftrength, muft inevitably lead to confufion ;
and this want of proportion became inevitable,
when our lawgivers, as I have thewn in the
beginning of this work, had fo long forgotten
both the executive power and the rank it
ought to aflume in the forming of the con-
{titutional articles.

It is however a maxim, become zalmoft
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proverbial, that the union of powers is an at-
tack on the principles of liberty. It is indeed
often repeated in a thoughtlefs manner by
thofe who can give no reafon for what they
fay. But I will not reI;eat that which all
intelligent men already know. I will only
remark, that the chief objeion made againft
the old form of government, related to a union
of powers which centred in the monarch 5

yet the obftacles he had to encounter, in the
inconfiderate exercife of thefe various powers,
were public opinion, the prevalence of man-
ners, the oppofition of parliaments, the rights
of provinces, and, for fometime paft, the well '
founded refiftance of provincial adminiftra-
tions. No doubt the immoderate power of
an aflembly, compofed of national reprefen-
tatives, 1s not {o formidable as the defpotifm
of an individual ; but it has inconveniences
peculiar to itfelf, and which ought to be par-
ticularly felt by certain characters,

A numerous aflembly. when it exercifes the

,-7 F 3
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executive power, can never a& by infenfible
advances ; all which is mild, indulgent, or

accomodating to the foibles of men, will ever

appear to it effeminate ; and if that affembly
be compoicd «f fﬁgi_ﬂators, their habitual
courfe of thought will bring them back to
general and decided principles. 'This {pirit 1s
moft confpicuous in fuch an adminutration,

in the mode and rigor of its punithments. A
collective affembly, obliged to renounce that
forefight which prevents faults, that penetra-
tion which difcovers their origin, that mixture
of indulgence and firmnefs which is better
adapted to men than to theory, and that pru-
dence which artfully wreftles with difficulties;
fuch an affembly, unacquaintéd, by its legif-
lative capacity, with that temporifing and
modification, which are {o often neceffary in
government, is continually obliged to exhibit
itfelf armed with the exterminating {word:
yet the union of feverity and pDﬁ;E'l', though
“it may not be defpotilm, prelents {o lively an

image
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image of it, that noble minds fometimes find
it difficult to fupport the {pe&acle. |

"There is another confideration which obl; oes
a large aflembly to feek for every means of
action 1n the fenfation of fear; for it can
neither afford hope, nor -promife gratitude,
Yet thefe are the only emotions which influ-
ence, with mildnefs, the condué of men. An
affembly, renewable every two years can
neither obferve the fucceffive efforts, nor re-
numerate the zeal, nor excite the infant talents
of individuals. T deny not that it has many
rewards to offer, but candidates for them muft
arrive at a certain and no common degree of
perfection, before they can be perceived by,
or obtain diftin&ion from fuch an aflembly ;
at which time public opinion, which fails not
to dilcover high excellence, has anticipated its
applaufe.  Befide, though popular favour,
fuch as is mingled with fentiments of refpect,
recetves additional value from the free and

voluntary approbation of a national affembly,
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it is very different with favours of another
kind, and efpecially with pecuniary rewards. |
Yet thefe alone can maintain the habitual
motion of government ; they too nakedly an-
nounce, on the part; of thofe who grant them,
an air of fuperiority ; and fo far as relates to
colle@tive numbers, men entertain lefs aftetion
for an affembly of benefattors, than a multi-
tude who unite in applauding.

In fine, we may be affured that a legiﬂat.ivc-
affembly, whether from the {pirit inherent in
its funions, the abftra& character which it
| infenfibly acquires by its habitual examination
of general queftions, or the fimple progrefs of
opinions and fentiments as exifting in large
bodies of men ; fuch an affembly, I {ay, never
can condut, with mildnefs and moderation,
that part of public bufinefs which 1s under-
flood by the word government. It will {foon
come to hate the temporifing of which it 1s
itfelf incapable ; and 1t will then inceflantly

be told of oaths, of public accufers, high na-
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tional courts, re{ponfible minifters, difmifon
from office, death or ignominious punifhment,
and every other invention of revenge. All
the ftores of tyranny are difplayed to its view,
to which it finds itfelf o‘i:»ligcd to have re-
courfe, not from the love of defpotifm, but to
provide itfzlf with the only inftruments it can
employ, when it quits its legiflative fun@ions
to feize on thofe of government. Yet bene-
volence and wifdom are equally offended by
this proceeding ; and that freedom of fenti-
ment which ought to reign in all hearts, is
often obliged to be facrificed to an ideal free.
dom, which, having no central point, fills an

indefinite fpace in the fantaftic declamations

of orators and writers of romance,

There is no real, or at.leaft no certain free-.
dom, if there exift in the ftate an authority
without counterpoife : and what power can
be the counterpoile to the power of an affem-
bly, which combines in itfelf, not only every

legiflative right, but every dominion it fhall

3 pleafe



[ 343 ]

pleafe to affume, as well over judiciary func-
tions, as over external and internal admini-
firation ? What power can be a counterpoife
to the independence of an aflembly, which,
avoiding only thofe few faults calculated to
excite public enquiry, finds itfelf fuperior to
cenfure, and which, by continually calling the
attention to new objects, fuffers it not to turn
on the opprefled man for more than a day, and
fcems to ftifle by beat of drum his murmurs
and complaints. . In fine, what limit can be
fixed to the daring of an aflembly, which,
being renewed every two years, and having
accomplithed, unreftrained, 1its momentary
reign, far from being {ubject to any refponfi-
bility, fuddenly difappears from the fcene, and,
like lightening, difperfes itfelf in invifible par-
ticles ! .

Who but muft be terrified at the authority
of an aflembly, which, in 2 moment and with-
out appeal, decides on the honour, the for-

tune, and the freedom of citizens; and which,
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profcribing by a fmall majarityiof votes an
enquiry mnto all opinions pre-fuppofed contrary
to the fentiments of this majority, thus fe-
cures, by its tyranny over the minds, its de-
fpotifm over the perfons of men. Who but
muft dread the authority of an aifembly,

which, on the report of one of its members,

and without deigning to hear the accufed, or
their advocates, fill the prifons with its vic

tims *., Who will not dread the authority of

“ T'hus they have lately fent to Orleans the min;fler
tor foreign affairs, on an accufation, of which no Je-
puty could give any clear account, fo entirely was it
compofed of fubtletics. It fefémbles the riddle of the
Sphinx and is accompanied by equal danger. The mj-
nifter has not been heard, nor has the diplomatic com-
mittee : the moment appeared favourable for the ruin
of a prudent man, and it was feized. Never was judg-
ment pronounced in Turkey with fo much levity., We
have nm,:fay they, pafled {entence, we have ontly iflued
a decree of accufation. True; but fuch decrees are
followed by imprifonment the end of which is un-
known, and which perhaps delivers up a father, a
mother, a tender wife, and a whole family, a prey ts
the moft terrifying fears.  An accufation therefore s
a moft {evere condemnation, fince the confequences are
fo terrible, and nothing can excufe the bafte with,
which 1t is carried into el &F
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an aflembly, ever ready to obey popular opi«
nions, and which afterward employs thefe
very opinions to force the comphliance of the
monarch, and thus.to break down the feeble
mound which the conftitution had raifed to
the omnipotence of the legiﬂativc body ? In
fine, who but muft dread the unbounded au-
thority of a colle&ive being, which, paffing
in a twinkling from a living to an abftra&
nature, has no need of compaflion, nor any
fear for itfelf either of cenfure or condemna-
tion ? If a country can be called free, which 1s
under the yoke of a power {o abfolute, In
which fecurity of perfonl, refpet for property,
and the maintenance of public tranquillity,
depend on the tongue of an orator and on the
moment which he may asttully chufe for gain-
ing votes ; if a éountry can be called free, in
which no balance of authority exifts, where
the executive power is a vain found, where
rights are all imaginary, where the OpLNIONS

of the wife are no longer liftened to, religion



ples of focial organizg.tion:

Again, if the auth'ority execrcifed by an
aflembly thould releafe men from every other
kind of defpotifm, fill jts Inconveniences
would not be the lefs felt. But this unpa-
ralleled aﬁthority 1S not the only one favoured
by the extreme weaknef of the executive
power. The eighty-three departments, all
named by the people, perceive each day more
and more two inconteftible truths ; firft, thas
they have nothing to hope or fear from go-
vernment, and that they are generous whep
they at with good manpers towards it ; and
next, that a numerouys aflembly, continually
mutable, is incapable, of watching over them
with fteady perfeverance, Thus by merely
keeping certain terms with it, they will when-
ever they pleafe hecome abfolute mafters
within their jurifdiction,
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It will be afked, what then ? They will but
refemble republican councils, which govern
as well as other councils. But we forget that
thefe councils are fituated near the legif-
Jative body, and in thc.centrc of the various
~ctive and reactive forces, intended to form
the complete organization of a government.
We likewife forget that the authority of
thefe councils, in fmall ftates, is at once guided
and moderated by the active .fuperintendance
of the whole community.

To this the French conftitution ofters no-
thing parallel. The departments do not re~
{femble feparate ftates, except by being limited,
and have nothing of a republican government
left them but the right of election. They
neither .can poflels laws originating with
themfelves, nor laws which are guaranted by
the various authorities and cenfors which com-
pofe the whole of a conftitution, and which
may be faid to render t11§ principles of order

and liberty 1indigenous. Neither can they

l'lﬂ‘l"."ﬂ
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have laws appropriate to their manners and
cuftoms, nor laws calculated to give them a
diftin& charater; and being obliged to aflume
the name of fome river of fome rock, as the
cognomen of their political exiftence, they
have not even that f pecies of tie which'ﬁamps
2 more interefting defignation, and which,
being applied to the citizens formerly, main-
tained a common fentiment among them of
honour and fame in the provinces. Different
indeed from the States of America, which
have only brought their political interefts into
the common flock, they' muft derive 21l from
the univerfal regulator of the empire, fuch as
laws, manners, opinions, taxes, and the whole,
as well as the parts, of their internal policy.
We are not however free from inquietude,
when we refle®, that feveral of the depart-
ments, thus conftituted, are at the diftance of
two hundred leagues from the fovereign legif-
lature; and we fhould conceive a Juft difhi-

dence of their fixed fubordination, were the

L )
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national aflfembly to perfift in neglecting the

 a&ive mediation of the executive power, and

in difcrediting the authority which ought to

conne& the obedience of the people with the
abitraction of law. Let there be but tune
enough, and we fhiall fee, that, deprived of
this over-awing mediation, the progreflive
preponderance of 2 fingle aflembly will ne-
ceflarily favour the abfolute empire of the ad-
miniftrators of departments, or the popular
chiefs to whom thefe adminiftrators them-
felves fhall be fubject; for they will fecure
themiclves from every kind of individual -
blame, by pleading refponfibility to none but
that great central authority, the {uperintend-
ance of which will not terrify them, and with
which they will always have a balance 1n ac-
count.

We cannot make the tour of a kingdom
like France, in a chariot with feven hundred
and forty-five wheels ; its pace would be too

flow and too much embarraffed ; more rapid

motion
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motion is neceffary every where to maintain
order and freedom,

‘The commencement of a]l difturbances, and
the want of .f'ubofdination,- will elude the at-
tention of a numerous aflembly fituated in the
centre of a vaft kingdom. It can neither aé
{uddenly enough, nor difcover with {ufficient
accuracy the leaders in guilt. Tt receives in-
formation when the Intricacy of accidents have
already obfcured the truth, and when the
paflions have disfigured the fa&s and rendered
teftimony fufpicious.  Yet it will not be the
lefs prompt to judge both men and things ;
and its commiflioners, to whofe renorts alone
it will liften, becoming its fole guides, it can-
not, except by chance, guard itfelf againit the
higheft injuftice, or the moft dangerous im-
prudence.

We continually find that the limits of the
different political powers are fixed by laws,
mherent both in the nature of thefe powers,

and in the firft principles of reafon and mo-
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rality. Thefe no doubt can be extended, or
the reverfe, according to the {fcale of a theoretic
government : {uch things can be effeted mn
fyftem, or in revery ; but when the focial 1m-
pulfe is given, and when this immen{e rotation
ought to be felf moving, the merit of propor-
tions, difcovered by a long chain of remarks,
will then be perceived ; and it will too late
be regretted, that more refpect had not been
paid to experience, and that her noble origin
(hould not have been difcovered under a garb
worn and tattered by time.

In fine, and this fhall be my laft refleCtion,
I afk the legiflators of France, from what
motive, while folowing unrefervedly their
fyftem of innovation, have they deprived the
departments of the ineftimable advantage of
forming themfelves feparately, and then no
doubt in more extenfive proportions, into
diftin€t ftates, united like thofe of America
by a political, financial and commercial feder-

ation, of which the monarch might have been
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the hereditary chief ? from what motive did
the conftituent aflembly, having releafed itfelf
from all ties, deprive the various fe@ions of
France of the ineftimable ﬁdvantage of each
concurring in the pafling of their laws, with
all the plenitude of their own confent, inftead
of fubjecting their individual accomodations
to the hazard of a decifion by a majority of
votes given by the deputies of the whole
kingdom ? Why did the national aflembly de-

prive thefe fame fections of the right of fixing .

their own legiflative conftitution, forms of ad-
miniftration, order of judicature, ecclefiaftical
regulations, and fifcal fyfltem ? Why have they
not been permitted to poflefs each a legiflative
body, and to contain within themfelves that
balance of powers which fecures order and
freedom? Why have they been obliged to
yield up the particular titles, 1in which the
inhabitants formerly gloried, and which con-
tinually recalled to mind the fame of their
. native country or the high deeds of their an-
Aajg * ceftors ?
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ceftors? In fine, I atk the lawgivers of France,
what was the motive for fo many privations
impofed on all the ancient provinces of the
kingdom ? I thall no doubt be anfwered, the
intention was, by n;ingling every intereft, and
by a more intimate federation, to fecure more
fuily peace within and power without s But
while they do well to fix {o high a value on
thefe two focial conditions and political ad~
vantazes, and while to obtain them they have
not fcrupled to demand, from every {ection
through the kingdom, the facrifice of their

moft eflential interefts ; how could they re-

{olve to render this facrifice “ineffetual, by
weakening the power deftined to be the pro-
tector of internal order, the tie of public force,

and the moderator of every hoftile paffion,
amidft an immenf{e political fociety, regulated

and dire&ed by one {ole law ?

CHAP-
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CHAPTER XVIII.

Whether abfolute Equali'y be neceffary to Liberty.

THE watch-word in France, at this mo-
ment, is equality ; and upon the faith of a
{mall number of fearians and their commen-
tators, 1t is regarded as an eftablifhed axiom,
that without abfolute equality there can be no
liberty, and that this “equality is the true
fpring and focret principle from which the
articlts of the conftitution are to he confidered
as corollaries. The authors of the conftitution
will alfo tell you, if you will but liften to
them, that equality was the polar ftar by
which all their labours were guided and of
which the}; never loft fight. That we may
enter into the difcuffion of the fubje@ of this

chapter on an equal footing with them, it will
A q 4 N o
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be previoufly neceflary to deftroy the advan-
tage they would derive from this fteadinefs of
opinion, this pretended accord between their
carlieft ideas and all their fubfequent legifla-~
tive refletions.

The date of the.principle of abfolute equa-
lity, the period when it firft made its appear-
ance among us, is not unknown, and there is
a kind of artifice 1n the attempt to connelt it
with a claufe in the declaration of rights
which fays : Men are born and continue equal
in rights. 'The fame phrafe may be applied,
with ecual propriety to the eftablithment of
an equalization of property. Moreover, when
the firlt article of the philofophical declaration
of the rights of man was decreed by the na-
tional affembly, and became the general topic
of converfation, it was objeted by fome, that-
the people might conftrue the principle into
abfolute equality ; to which it was replied by

others, that fuch an interpretation was tao
abfurd to be apprehended.
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The rigorous principle of abfolute equality
did not take birth till the epoch of 19 June
1790, upon pafiing the decree fupprefling all
orders, titles and liveries.‘ The attachment of
the affembly to this innovation was at that
time fo feeble and wavering, that it is proba-
ble they vjould Meve modified their decree, if
the king had adopted the critical memoir upon
the fubjet which I read in the council ; and
in fupport of this opinion I might cite the
well known fentiments of various members of
the afTembl}r,hardent admirers of liberty and
the conftitution.  Nor{heuld it be forgotten,
that when the memoir in queftion was made
pubhc, a committee was nominated by the af-
fembly to revife the decree of 19 June; but
opinion in favour of this law having infenfibly
gained ground, the committee never fat, or at
leaft never gave in a report, and the aflembly
did not think proper to remind them of their

mifiion.

Let us farther examine, whether, anterior
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to this epoch, the principle of abfolute equa-
lity, regarded as the true {pring of the French
conftitution, had ever entered into the imagi-

. nation of our legiflators, or appeared in any of
their deliberations. There 1s not a {ingle de-
bate in which we can find 1t announced, or
that contains the moft diftant allufion to it.
The proper opportunity for bringing forward
a principle, without which it 1s now affirmed
there can be no liberty, was doubtlefs when
the conflitutive articles were drawn up, articles
generally known and-prefented to the king at
the fame time with the declaration of rights.
Another memorable period, when honour
would have di@ated to the affembly the open
avowal of the principle of abfolute equality,
had that principle originally exifted and been
really the foundation on which they meant to
erect the fabric of the conftitution, was the
night of the fourth of Auguft; when they

were {o content with the facrifices offered by

the nobility and clergy, that they received

-1
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them with the livelieft fatisfa@ion, with loud
and univerfal acclamation, with the moft
touching cnth’uﬁai’hl and expanfion of heart,_
which rofe to fo exalted a pitch, that it was
at laft unanimoufly decreed, that the remem-
brance of a day {o happy thould be confecrated
by a Te Deum, and perpctuated by a medal.
Now I afk, had the defign been formed of
reducing all ranks of men to a level, would
there not have been fomething perfidious and
dithonourable in thefe demonftrations of joy
and gratitude on the part of the commons ?
Ought not their language rather to have been :
Are thefe the fucrijices you offer us; z‘éﬁy are
not the balf of what we expest ?

How many difcourfes alfo, delivered by the
moft celebrated {peakers in the aflembly,

guments from the exprels words of a decree.
The one 1n queftion bears the date of 1¢

Auguft, pofterior therefore to the period de-

I f1onated
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fignated as the @=ra of the revolution, and the
following is one of the articles of it,

«« All citizens are admiflible to employ-
“ ments and dignities of every kind, ecclefi-
«¢ aftical, civil and military, no profeflion be-
“ ing allowed as a difqualification.”

The concluding words of this article evi-
dently fuppofe the exiftence and prefervation
of the order of the noblefle.

It would be eafy alfo to prove, by a multi-
tude of inferior circumftances, that abfolute
equality, the pretended. corner ftone of the
French conflitution, ought to be included
among the principles which the aflembly im-
bibed in the courfe of their deliberations, and
which was conveyed to them, like a thoufand
others, by the tide of popular opinion.

But of what importance is its date, what
fignifies 1ts origin ; let us examine the princi-
ple itfelf, and let us enquire whether it be
really a neceffary condition of liberty, as the

multitude
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multitude daily affert, without having at all
refleCted on the fubje&.

Such a do&rine can never be advanced but
in dire& oppofition to the leflons of experi-
ence; for the example of England proves
diametrically the reverfe, and it might eafily
be fhown that, in a great kingdom, it is im-
poffible there fhould be either public order or
general liberty with the abfolute reduction of
all ranks to a level.

Meanwhile it is proper to fay fomething
refpecting the fpecies of gradation indi{pen-
libly requifite in a monarchy, provided- that
monarchy make one branch of a free confti-
tution. It is not the feparation of the nation
into two orders, the nobility and the yeomanry,
that is requifite in fuch a government ; {tll
lefs 15 it a fpecies of nobility that might, as
formerly in France, be purchafed for money,
There is nothing like this in England ; and
no other {pecies of gradation is neceffary, in a

free conftitution, than that of which England
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furnithes the model. 'The whole is complete

provided only a body exifts, OCCUPYING 2 re-

gular fituation in the political ¢rder, which

by its {plendor may luftrate the throne, and
by its importance furnith a fort of tranfition
from the unlimited multitude of the people to
the abfolute and fingular unity of a king and
a crown. 1 grant that the effet of fuch an
intermediary or middle power, derives its value
merely from opinion, or, if you will, from
imagination ; yet this does not hinder it from
being the fine qua non of the refpeft we bear
for the firft magifirate of the ftate, a refpe&
without which kings would be ciphers, and
the genius of monarchy incapable of being
maintained.

Formerly indeed, and with warlike nations
living almoft entirely in the mudft of camps,
gradation of rank was not neceffary to the
confideration of the fupreme head of the go-
vernment ; military difcipline was found to be

an adequate {upport of his authority, a difcip-

o
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line which of all hierarchies 1s the ftrongeft-
and moft expreffive. In like manner can the
caliphs of the Eaft maintain a refpectful and
awe-infpiring idea of theiy grandeur without
the aid of fuch gradation. Shut up within
their palaces, and having no communication
but with their vifir or their flaves, their my-
{terious retirement ferves to pi¢ture them to
the multitude as an unknown power, which
the eye 1S unable to circumfcribe, and of
which a vague imagination magnifics all the
dimenfions : and provided that, in thofe cere~
menies wﬁiehﬂ-ﬂequife**ffﬁ’ﬁi’* public éppear;-t
ance, a triumphal .pomp attend them, and
that, at certain intervals, their autnority be
announced, like the explofion of thunder, by
ftriking acls of vengeance, the minds of the
people are held in a continual flate cither of
aftonithment or of refpect.

But thefe examples bear no relation to the
temperate monarchies of Europe. It is not

in the midft of camps, nor is it in the ob-
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feurity of a feraglio, that the fupreme chiefs
of fuch governments are called to refide. The
civil adminiftration conflitutes the eﬁ‘ential
part of their funions, and they can reign
“neither by the fword of the military nor by a
blind enthufiafm. "It is therefore neceflary,
with us, that the authority and the magic in-
fluence of opinion, {o indifpenfible to him who
is appointed to watch over the execution of
the laws in a vaift émpire, thould be very dif-
ferently fecured; it is neceffary that the author
of fuch a conftitution fhould fkilfully unite to
the real prerogatives of the monarch, the ex~
terior of dignity and {plendor, which can alone
enable him to render thofe public fervices that
are required at his hands.

After this we have to confider, whether the
majefty of the throne can continue to exift,
without any gradation of rank to difcipline
the public mind ; can exift, where the king
ftands unfupported and alone, in the mid{t of

an innumerable multitude of men, all of them
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making their boaft, all of them fattidioufly
vain of their political equality.

Refpect is a difpofition of mind that ftands
in need of education, and the ties of habit are
equally neceflary to it. It is with this fenti
ment as with every other feeling, and there is
a fecret conne@tion between the deference we
fthow to a fuperior and that which we our-
felves expect from men placed below us in
the focial order. By the abfolute deftruction
therefore of all rank, refpet for the royal
dignity, being fupported by no perfonal inter-
cit, by no habit of opinion, would ceafe to
have force, would no longer be felt, and
would thortly appear foreign to our new man-
ners. * A monarch, a throne, a crown, wonld
aftonith us without exXCiting our veneration,
were we led to the idea of {uch {fupremacy by
no gradation, no intermediary fteps. Nothing
more {ure, than that the whole fcene would
be changed, if ever that levelling {fcheme, un-

exampled in the hiftory’ of mankind, which
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has affumed the name of equality, fhould
eftablith and perpetuate itfelf, and reverfe the
moral duties and principles of mankind.

"Fhere exifts but one being in the univerfe
whofe fupreme n;aj'eﬁy we can conftantly
adore, without the interventien of any idea
between his power and our weaknefs, between
his greatnefs and our infignificance. But in
the cafe of God, his very infinity and abfolute
omniprefence bring him, as it were, inte con-
tra&t with every particle of our mind and our
foul, and thus furnith a fort of pevpetual laddes
by which we may afcend to himfelf : and {fuch:
is the pature of our myfterious converfation
with him, that the farther we advance and the
more we perfet our knowledge, the higher
and more inexpreflible 1s our veneration.

If we wifh, under another peiht of view,
for a farther proof of the importance of gfa.-
dations and the various applications of this
truth, we fhallfind it in the religious philofo-
phy of the Pagans That philofophy, having,

‘ deflontledk
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defpoiled the firt author of nature of his

fpiritual effence, and having continually re-~
prefented him under a corporeal form, it felt
the neceffity of captivating the refpect of men
bjr a hierarchy of deities, which, defcending
from the fovereign of the-fkies to the myfte-
rious powers of the earth, aggrandized, in the
eyes of mortals, the God whom a fabulous
religion had dared to affimilate to their nature.

The reader will pardon thefe digrefiions ;
they are in my opinion not unimportant: it is
the charateriftic feature of great truths, to
exift every where under a variety of {hapes ;
and this auguft quality has always fafcinated
ty attention in every moral or philofophical
inveftigation to which my thoughts have been
directed. |

But to proceed. When I look forward to
the effet that will be produced on the majefly
of the throne, by the fuppreffion of rank, I
behold a whole people, weaning itfelf daily
from all attachment to every kind of fupe-
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~ riority, and infenfibly arriving at the difavowal
of the only one that remains: I behold a
whole people, born on the level waters of
equality, approaching {o near the monarch,
that the laft veftige, the throne, no longer
ftrikes with awe ; ‘and who will fthortly, per-
haps, confider it as an irregularity in that ge-
neral levelling plan of which they are become
{uch admirers. I behold a nation, always ex-
treme 1n its fentiments, exalting of the king
of the French the forms and manners of a
private individual, and demanding, as a proof
of his patriotfm or his love for the conftitu-
tion, that he fhould be abandon his exterior
dignity and forget all 1deas of grandeur. But
let him beware how he falls in with this up-
ftart tafte whofe exiftence can be only for a
day. It would be facrificing to the popularity
of a moment, that empire over the imagina-
tion which conftitutes a part of his power
and 1s one of the inftruments of his autho-

' rity. What then, 1t will be faid, was Louis
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the Ninth not refpe@ted when he difpenfed
Juftice at the foot of an oak ? Was IHenry the
Fourth not refpected, when, in an edi& of the
Hotel de Ville, he gave *hhnfelf the title of
fuft citizen of Paris, or when he partook of
a ruftic repaft at the table of 2 peafant ? Cer-
tainly they were both deferving of admiration s
but we cannot help perceiving that it is the
brilliant contraft of their omnipotence that
gives to the fimplicity of their condu its
principal luftre. In like manner do we admire
Catinat for jcining in the diverfions of his
- foldiers, when we recolleét that it was imme-
dately after a victory., But when, by a
change of conftitution, a monarch has been
divefted of his brighteft prerogatives, and the
rights of the nation have been every way in-
creafed, the general intereft requires that he
thould not rifk, by any popular. familiarity,
the refpe@t due to his rank and his perion,
How many ideas are conne@ed with that re-

fpe&, and how many realities depend on it!
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Either we muft renounce monarchy, or inveft |
the monarch in all the fplendid attributes
which conftitute his dignity ; but this laft
condition it is impoflible to fulfil when every
kind of rank has been annihilated. By way
of recapitulation then, we may affirm : that
there can be no liberty without public order,
no public order without executive power, no
executive power, in a great kingdom, without
the fupport of royal majefty, and to this ma-
jefty an intermediary rank between the throne
and the people is neceflary. Thus the fyftem
of equahty, when carried to an extreme, In-
ftead of being favourable to liberty, 1n a mo-
narchical government, appears to be diame-
trically the reverfe.

After the ftrong reafon that refults from
thefe confiderations, can it be neceffary that
one fhould defcend to fay, that the exiftence
of two, three, or four hundred peers of the

realm, in fuch a country as France, would be

A L T Y o I P F v S
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fere with the vanity of twenty-fix millions of
men ! Muft we be obliged to negociate with
the delicacy of fo petty and ridiculous a fenti-
ment, when it has been already proved that
the idea of a king cannoti {ubfift alone; that
we muft either part with monarchy, or infti-
tute a gradation of fteps leading up to it ; that
thefe mere abftra@ions, thefe fiGions of dig-
nity, as they may appear, conftitute the very
eflence and foul of a monarchy ; and that a
great country, whofe law and adminiftration
are one, cannot be governed but by a mo-
;ﬁarchy? Meanwhile, fince it is eafy enough
to perceive, through all the flights and heroifm
of the reigning patriotifin, that vanity in all
its extravagance, vanity in all its madnefs, is
the origin of all our misfortunes, fince vanity
breaks out, if I may fo exprefs myfclf, at every
joint of the fyftem, let us reprefent to it with

mildne(s, let us reprefent to it, if necef-

fary, with humility, that that fuperiority,

which depends upon the {truocture of the no-
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Jitical fabric, is totally of a different nature
from that infolence and defpotifm which ﬂdw"
from independent and {clf-fupported rank: the
latter, altogether violent in its nature, is com-
pelled by a thouihndrartiﬁces to maintain that
refpe¢t which philofophy refufes ; the tormer
is bounded by a ftrong and vifible line, and has
no ncea to borrow the fuccour of illufion.
"This ftrong and vifible line 1s marked out by.
national intereft, and the country has part iz
all the homage that 15 paid to thofe dignitieé
which exift only for its benefit. ‘The peers
of England might feem to be independent of
the country : they are created by the king ;
but they well know that all which 1s {ubftan- -
tial in their rank depends upon the confti-
tution. 'They are not ever upon the. ftretch
after imaginary greatnefs, but cultivate with
tranquillity that greatn_cfs which is conferred
upon thein by the very nature of the govern-

mcant.

o

In thefe moral ard beneficial diftin@ions of

rank,
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rank, every thing approves itfelf to a found
underttanding and carries the evidence of jts
utiity along with it : nor is it poiiible to con-
found them with thofe diftinétions which draw
out of the bank of general happinefs, without
lpaying back any thing in return.

Can it be poffible, that, when we {peak of
luminous arguments like thefe, their valyue
muft be brought to the Capricious criterion
that vanity affords ?

I will add only one more obfervation of the
fame tendency.  Nothin & could be more rea-

fonable than the conderimition that was paffed
| unon that endlefs multitude of titles, here-
tolore in wfe in France. But this {fentitnent
of :indignation, which fprung up all of a fudden
at the -very found of the words count and
chevalier, was not contented with deﬁroying
thele ufelefs and abfurd appellations ; it looked
farther to the very eflence of rank and dignify
of birth. In this extreme its efforts muit

always be nugatory, - Birth and liberal con.

"' - &
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dition will break out in a thoufand forms; and
a certain native greatnefs of manners and ele-
vation of thought, will ferve it for an index
no lefs fure than the regifters of the palace.
'The aflembly would have done fomething

much more effeGual, if, in imitation of the
Englifh, it had created a houfe of peers, it had
raifed a certain number of giant oaks, which,
by their magnitude, would calmly have {mo-
thered thefe impertinent fhrubs: this, I fay,
would have been much more effeCtual than
the extirpation, which has been attempted by
fire and fword, of that vegetation, which, Like
the hydra’s heads, is perpetually renewed.

As I am fpeaking here of the interefts of
vanity, I will recal an obfervation I made in
my laft publication, that the inftitution of a
hou{e of peers would have given new fplendor,
- in the eyes of Europe, to the name of French
citizen. Moral efteem is {ubjeCted to the fame
laws as thofe we underftand by relief in phy-

Geal obiecte - where all is even and uniform
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there can be no fublime. Vanity herfelf then,
would have been much more ingenious had
fhe had recourfe to this expedient, had fhe
affociated the numerous aflembly of reprefen-
tatives to a clafs of men refplendent by per-
fonal dignity. In vain may we feek to {upply
this effect upon the imagination by the efforts
of bombatft, by addrefling to one another the
exhortation #o0 affume a becoming loftinefs and
an_attitude of command, and by employing
various phrafeologies, full of noife and fuftian,
and which prove much more clearly the wifhes
of vanity than her powér. ¥ femember hav-
ing heard a witty fellow obferve : For my part
I hold the public in contempt, and this is one
of my reafons, I am one of them myfelf.—
A profound leflon may be inferred from this
fally ; it may teach, th:;‘t we can never, without
fome political contrivance, mnftitute a refpedt,
either for the multitude or thejr deputies ;
that the monotony muft be broken, that a re-

lief muft be given, if we would eftablifh, in
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the midft of a populous nation, a fyftem of
reverential obedience which fhall imprefs and
keep its hold upon the imagination.

The contrivance of which I fpeak may be
difpenfed with in countries of lictle extent:
not that even there we can have perfect equa-
lity, but the inequalities of wifdom and talents
will {uffice, where the ftate is {mall enough
for thefe mequalities to be generally rem:n:k-—
ed ; not to add, that, in fmall flates the reafon-
ablenefs of the meafures of government i1s
within the compafs of every man’s capacity to
etimate. Neither of thefe advantages exifts
in great {tates, and of confequence the poli-
tical {yftem mufl, in {uch ftates, be quite a
different thing. But when men have not yet
received the leflons of experience, or when
they obftinately difdain them, they forefee but
in a very faint manner the difparities which
refult from unequal fpaces and numbers; they
take them for mere variations of one principle,

ywhereas, in the focial fy{tem, they frequently
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amount to a total inverfion of the principles
In one cafe, which are ftrictly applicable in
the other.

We may then athrm without hefitation, and
after having examined the queftion in all itg
different relations, that the principle of EqUa-
lity cannot be adapted to a vaft country, fhbh-
jetted to 3 fingle law and 2 fingle authority.
Of neceflity ecither this principle will deftroy
monarchy, or monarchy will fuperinduce gra-
dations of rank. In inﬁituting therefore this
{ort of government, abfolutely indifpenfible to
France, an intermediary” body ought at the
fame time to have been citablithed betweeﬁ
~ the throne and the people, and that body
wifely united, as in England, to the political.
conftitution of the fhate.

But a farther idea prefents itfelf, and T could
with to be informed how, confiftently with
the deftru@®ion of every fpecies of rank be-
tween the monarch and’ the people, and with

g

. \ .
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the prorogatives which are the eflence of roya?
majefty, the throne can be made hereditary.
This fucceffion, which leaves to the accidents
of nature the perfonal qualities of the prince,
it is impofiible thould fubfift without the per-
petuity of thofe fentiments of refpect inherent
in his fupreme rank ; and it is the uninter-
rupted tran{miffion of thefe fentiments that
conflitutes, in a political ftate, the truc here-
ditary fucceffion. Hence 1t follows, that, to
preferve the crown 1n the fame family by
right of primogeniture, all the conditions ne-
ceflary to fecure to the royal authority a refpec®
independent of the perfonal worth of the mo-
narch, muft be obferved.

There is no difficulty to men of reflection
in comprehending the various truths I have
enumerated : but no {ooner did legiilators,
called upon to nftruct their contemporaries,
chufe rather to enlift under the ftandard of
the pafﬁcrns, and to purfue the tgmporary
applaufes of the hour, than they perceived,

et
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that to eflablith perfe& equality as 2 maxim
of policy, morality and philofophy, would be
an admirable means to fecure them 2 nume-
¥ous train of fuppor‘terai ; for there is no man
In a flate of fociety who does not regard a {u-
Perior as a very troublefome neighbeur. No
fooner therefore did they obtain permiffion to
eftablith this petty fentiment into a principle
of government, than the multitude drank in
with avidity the leflons of thefe new in-
ftruors. It is not in the capacity of the
multitude to analyze the complexity of truth :
they can do no more than aflociate themfelves,
by an effort of feeling, to the opinion of him
who teaches them a palatable do&rine, Thejp
leaders are well acquainted with this circum-

ftance in their character ; they accordingly
attempt no more than t0 infufe inte them one
or two ideas, and bafc:fy flattering their fhore
fighted arrogance, they tell them that the
whole fCience of government is to be found n
the developement of 2 fin gle axiom. It is thus,
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that in the name of equality, they have induced
them to believe the moft free, the moft happy
government in the world, the government of
England, to be tyrgnnical : that they have
taught them to apprehend danger from a di-
vifion of the legiflative body into two houles,
though an inftitution that had, a few years
before, been adopted even by a republic, the
United States of America: that they have
-infpifed them with an irrational contempt for
a1l intermediary rank, philofophically indif-
penfible to the fupport of royal majeity.
And by and by, in the fame name of equality,
they will order a partition of landed property,
and at-length effelt, by their plan of uni-
formity, anarchy the moft complete. But look
at the univerfe, and ice whether gradatmns
and diftarces have been rejected by its wile
.cchite@ : on the contrary, it is by them, 1t it
1s bya general fyftem of {ubordination, that

every thmg holds its place, and thatshe gene-
2 ral
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tal harmony of the world is maintained. Hear
~ the words of a celebrated writee of antiquity

“ The Supreme Being {eparated the ele-
““ments to place them at peace. Fire, the
“ lighteft of all, was felzt to fhine in the re-
“ gions of heaven; the air had the fecond
“ place, and next came tht earth fuf pended by
“ the laws of gravitation in the mid of the .
“ abyfs ; water had only the fourth rank, yet
“ was it to conftitute the limits beyond which
“ the world might no longer pafs. ‘Thus did
¢“ the author of nature, by affigning their dif-
“ ferent fituations to the elements, organize

““ the univerfe*.”

* Hanc Deus & melior litem Natura diremit :
Nam caelo terras, & terris ahfcidit undas ;
Et liquidum fpiflo fecrevit ab aére ccelum,
Qua poftquam evolvit, Ceecoque exemit acervo,
Diffociata locis concordi pace ligavit.
Ignea convexi vis & fine pondere cceli
Emicuit, fummique locun fibi legit in arce.
Proximus eft agr illi levitate, locoque:
Denfior his tellus, elementaque grandia traxit,
Et prefla eft gravitate fui. Circumfuus humor
Ultima pofledit, foliduitique coercuit orberm,

Ovip, MeTamorpH. Lib. 1.
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Ah! how happy is it for the human race,
that our political Quixottes are unable to

diflolve this harmonious f{yftem, and fubjedt

the elements to an equality ! Before the ter-
mination of the year they would renew the

ancient chaos ; and, to complete the cataftro-
phe, the remembrance of their genius, W¢

and they thould perifh together.

¥

CHAP-
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CHAPTER XIX.

The French Confiitution bas introduced the gréatf?

Inequalities.

DISTINCTIONS which confit in mere

appellatives of convention, are not to be rank-
ed as diftinGions inimical to {ocial equality i
vanity cannot be wounded in thofe beneath,
nor infolence nourithed in thofe above, exe.
cept where thefe appellatives reprefent real
advantages, and recal to the mind honorary‘
rights and immunities confecrated by opi-
nion.

Inequalities may therefore cxxﬁ fufceptible
of no precife defignation, and which yet may
be more burthenfome and oppreflive than thofe
decoratigns and titles which have excited fo .
great jealoufy. Thefe the Frenr:h conflitu

C C 2 "I"If"\.ﬁ
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tion has multiplied, and I proceed to thow in
what manner.

The ancient lawgivers of nations, in order
to balance the terrible effes of the power of
numbers, a power élways poffefled by the
people, placed a moral force in the hands of
governments, whereby to reftrain the efferve-
fcence of paflions which ignorance and mii-
fortunc are apt to engender. We have {ub-
verted this prudent equipoilc, have at once
deftroyed the authority of adminiftration,
weakened the empire of wifdom, and after
confecrating, by an ahitra&ion, the {cvereionty
of the people, have conferred on it gvery {pe-
cics of power. At fight of this new mafter
every one has enquired by what means he
was to be feduced, and what addre{s was ne-
ceffary to obtain the firfk rank in his court.
To hold of him a municipal office, 2 {eat on
the bench of judgment, a church dignity, and
to conteft thefe places with an infinite crowd

L ~raeti1fore wae ton nettr a thcre Of AN~
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bition. A wuniverfy] paflion was excited of
direting the opinions of the defpot, and of
influencing his fentiments. Some have nou-
rithed his fufpicions, others in{pired him with
Jealoufy and diftruft, and -all juftified his vio-
lence. The daring partifans ot; {edition, eager
above all others to exercife their {way, have
held confultations at taverns, or have mixed
with the groupes which aflemble in public
places; and there, according to their pleafure,
according to the ruling paffion of the day,
have irritated the people againft the king,
againft the queen, againft foreign monarchs,
againft minifters, againit magiftrates, againft
every man holding rank in the focial order,
and laftly directed its tury againft property and
all thofe who poflefs it. At the fame time
another junto, ambitions of a more extenfive
efnpire, have compofed pamphlets, fuited to
the tafte and underftandings of every clafs of
{ociety pand mixing, in their recita] of events,

maxims the moft dangerous and principles
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the moft libertine, have difleminated through

the kingdom a {pirit of independence and irre-~
ligion. They have given the name of fanatiim
to piety, of vexation, to the laws of order, of
tyranny to the moft feeble authority, and the
@till more terrible one of ariftocracy to every
opinion contrary to their own doctrines and
tenets: and among thefe men fome, writing
their productions with the dagger’s polnt,
have knowingly calumniated the moft virtuous
citizens, and denounced them, without {cruple,
to the vengeance of a blind populace.

Such are the new authorities which have
ftarted up in the {tate, {fuch the different fupe-
riorities.which the conftitution has produced,
fuch the aual inequalities which have {up-
plied the place of the wvain dif’cin&ims, the
fuéprt{ﬁon of which hgs been celebrated with
 fo much oftentation, By what names {hall
we call thf.:mP What titles {hall we invent to

exprefs the fupremacy of thofe who ean, with
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nions and perfons of public men; who can,
with impunity, draw infults upon the mo-
narch and all who are connected with him ;
who can, with im punity, cut down my woods,
ravage my eflate, fet ﬁrc,_,.-to my habitation ;
who can, with impunity, recommend a tra-
veller to popular outrages, or can themfelves
conftrain a peaceable citizen, by menaces, to
fiy his paternal abode, and become an exile
from his family ? What titles alfo thall we in-
vent to exprefs the fupremacy of thofe, who
have engrofled exclufively to themfelves the
public ear, who by their-2afly publications
occupy the whole of the few precious mo-
ments that hufbandmen and artlfa,ns can
devote to the improvement of their minds ;

who thus govern the people by lies, infpire
them with whateyer paffions and fentiments
their bafe purpofes may require, and infenfibly
weaken in them every tie neceffary to the
maintenance of focial fubordination ? Ah! let
us call them dukes archdukes, pnmes and

- Cecuy VICEroy3,
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viceroys; let us engage to treat them with the
utmoft deference, provided they will engage
in return to leave our property and our lives
{fecure, and to refpet morality and religion,
and we (hall make a}ﬁappy exchange, we fhall
fign, at the prefent moment, the beft of all
poflible contraéts. For, I repeat it, thefe are
the mafters which have been given us by a
conftitution that has placed the fceptre in the
hands of the demagogues of the multitude ;
this is the terrible ariftocracy which that con-
ftitution has generated. And yet we talk of
liberty, we boaft of a fyﬁem of equality, a

fyftem that {hall place all men upon.a level !
It is true the fuperioritics which heretofore ex-
ifted are no longer to be feen ; but thofe which
have fucceeded them are a thoufand times
mo're_terrrible. We have deftroyed the parch-
ments which conferred on the ancient cheva-
liers of France their honorary prerogatives ;
but we %have given 1c0mmi.fﬁons of audacity

and impunity to men firangers to every gene-

Irous
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rous fentiment. Wae have taken out of the
profpect the weathercocks upon the chateany
of the noblefle; but we have introduced on

- all fides the torches of incendiaries. We have

defltroyed the pigeon-houfes of lords of manors;
but we have new-peopled the plins with ty-
rants athirft for blood. We have broken to -
pieces the proud fepulchres that remained as a
memonal ‘over the athes of the dead ; but we
have furrounded with tremendous filence, and
fecured with tyrannous precautions the abyfles
deftined to immanacle the living.

Menace has been cvery where fubftituted
for the mild law of refpet, and fanguinary
vengeance for the efficacious interpofition of 2
venerable authority. Government has been

facrificed to the fear of defpotifm, and there

has immediately ] Prung up a multitude of
tyrants, who, celebrating hypocriticaﬂy the
charms and bleﬁ]ngs of equality, haye extend-
ed their yoke over the property, over the per-
{ons, over the opinions and over the confciences
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of men. Meanwhile they are not defcended,
as one might be led to imegine, from the land
which Cadmus fowed with the teeth of fer-
pents ; but they owe sheir origin to thofe fatal
germs of anarchy which have corrupted the
vegetation of the mﬂ.ral {oil of France, and
rendered it prolific in malevolent demons and

favage {pirits.

CHAP-
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CHAPTER XxX.

Concluding RefleGion on 1he Parallel of the twpe Cotte
Hitutions of France and E ngland,

THE- national aflembly of France, who
were defirous, at whatever price, to obtain
glory, and who now find themfelves fo dif-
appointed, had a path open before them by
which they might infallibly have arrived at
this firft object of -_thJcir withes. How Iplen-~
did a part would have been :E.Hﬂgned to 'th-em
in the drama of nations, if, when occupied in
framing a code of laws for a great people,
they had concentrated thejr {cattered ideas,
and had ranged themfelves, {o to {peak, round
the moft diﬁinguiﬂled?political‘coﬁﬁitutiﬂn of °
Europe, with the noble defign of taking it for
their model, and copying fuch parts of it 2s
were applicable to F rance and of which eX-~
verience had evinced the ytility | Th;: Eng-
| lifh,
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fith, for it will be prefumed that’it is of their
government I fpeak, would themfelves have
been eager 1O point out the corrections E}f
which their politicals {yftem {ftood in need ; |
;nd every nation of the earth, attentive to thé
{crutiny which would have preceded the moft
auguft of adoptions, would have felt a con{ci-
oufnefs that it was their interefts that were
difcuffed by anticipation, {ince 2 fimilar politi-
cal liberty once eftablifhed among two rival
gations, and thefe the firft nations in Europe, .
this double example of Yiberty-without dif-
otder, would have acquired {uch an autliority,
that, forcibly conveying with it the tide of
opinions? it would have formed the deftiny of
the world. )

Every one of as ought to have fallen pro-

firate at the feet of degiflators who thould
have adopted this plan. Would a fage and
prudent fpirit of imitation have injured their
renown? No; the whole earth wotlld have

rendered homage to the rectitude of their in-

F Y e
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tentions and_ the happy fruit of their cares.

What Ingenious novelties, what fallies of ori-
genality could have been put mn comparifon
- with this fecure and tranquil fuccef! Obferve
that it is always by the fuccefs of their labours
that the wifdom of legiflators is appreciated, -
Concerned as they are in fixing the defliny of
fuch an immenfity of interefls, it i impofible
in idea to feparate them and the topics of their
care, or to give them a renown apart from the
calamity or happinefs of nations.

Add to this, that jt s not every fort of
ambition, every fpecies-of ~glory, ™At can be
appropriated to a collective body. Metaphy-
fical honours can never become the common

that the great number can afcend to the fum-
mit of this pyramidal {pace, wheré the vigor-
oS wing labours in jts _ﬂight 5 and for this
reafﬂ;l, together with fo many others, fuccefl-
- ful effort is the Ynly reputation that can be
{hared among a muljtude, H |
- ' ] The
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The legiflators of France then, ought to
have attached themfelves to plain and practi-

cal ideas: their bufinefs lay amidft the realities

of human life. A thoufand cravellers had des -

feribed the lengthened road, that leads from
the firft naked hint of truth down to thefe
ideas, and we did not need the inftructions of
the national affembly upon that article. They
would have better informed us, and ferved us
more effectually, if, with the Englith confti-
tution in their hand, they had atked them
{elves : What addmons can we make to this

conftitution, tu {ccurc more firn: ]y public or-
der? What retrenchments can be made from
its different authorities, to perfet the {yftem of
liberty ? What new inftitutions fhall we have

to prepare, to ftrengthen the influence of mo-

- rality on the people ? Thele queftions would.

have Ied to others ; the executive powet, ir-
ftead of being totally forgotten, would have
been fcrugnized in all its parts, and jt would
‘have been difcovered; whether, among the

prerogatwen
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prerogatives conferred on the Englith mo- °
narch, therelwere any that the maintenance of
public order*and the activity of government
might difpenfe with. It would j)érhaps have
been feen that, from the magnitude of the
flanding army; the number of premotions in
the power of the monarch ought to be li-
mited. It would perhaps bave been feen that,
n a kingdom like France, colle@ive admini-
ftrations wera aitended with confiderable ad-
vantage, but that it was mdiffenfible to fubje&t
them to the executive power by all the ties
which conftitute truedepemdence. Tt would
perhaps have been feen, that thefe admini-
flrations were capable of enlightening, by
regular communication, and even of reftrain-
ing, within certain limits, the difcretion en-
trufted to the choice of*the fovereign. It~
would perhaps have been feen that a middle
-'térm,'-bctween the fhort life of our legiflatures |
and the long dukation of Englith pérliaments,
was advifable. It would perhaps have been

1een,
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{een, that the number of peers of the realm
ought to be limited, and their nomination
fubjeé’ted to certain reftricions. ~The unequﬁl
diftribution of the rights Of rePrefentatmn
mlght have been prevented by the judicious
plan which has been devifed by the affembly.
In like manner turbulent elections, of which
England furnifhes fuch frequent and {candal-
ous examples might have been remedied, by
the ﬂime means that are employed at pre-
fent, or others%of greater efficacy. In fine,

without tramﬂpliqg upon thofe important prin-

.a-—.-———-'-—.

ciples, or neglecting thofc powerful {prings,
which conftitute together the nice connection
tetween order and Liberty, between the firm-
nefs of authority and the moderation of pre-
rogative, it weuld have been eafy to ilitreducc
the various amendments upofn the Englith
conftitution wh1ehftruth end experience might
have recommended. How fuperb a monu=
ment might we have raifecl if we had not
withed “that every thing fhould be new or

{houid
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thould wear the appearance of novelty ! if we
had not Wiﬂ];d every ftone in Ehe edifice to
bezr fome - characeriftic mark of our ima-
gination and be dated with the era of our
genus! Alas, how great 1njury has our vanity
done us! There exifted a governient, in
which tranquillity, confidence, public order,
and the regular movement of adminiftration
were found united to the moft periect civil
and political freedom ; and we have inftituted
a government in which difSrder is every
where prevalent; in which all the world com-
mands and no one obeysy—+nwhich liberty is
but a devife, morality a maxim, and happinefs
a vam boaft. But before I fix my attention
‘more particalarly upon the melancholy effeéts
of our faults and our crrors, before I take a
laft view of the ftate of France, I would con-

{icer in a new light the important f{ubject I
have undertaken to nveftigate,

et

-END OF THE FIRST VOLUME,



