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PREFACE

-

&
TeE folln‘ﬁmg Expnhtmn ﬂi the Relations nf I,anr]]md and

Tenant, a8 ‘they are and as they ought to be in Indm and es-

peclally mn Bencral appealed ﬂngmally as & EEI‘lES of Articles

in the " mnd ﬂf India, It is now pubhehed in'a separate

form with the ml}Ject of informing those in England whn are
__111tﬂlested mn Indlan Progress, and in the hope that 11; 10AY he
found Gf some use m bnnﬂmg about that amendment e,

Rent’ Law of 1859, ’ﬁhl{i'h judicial authorities so s«xperienced

as Sip Barnes Pea,cﬂck tha distinguished Chief Justice, the Hon’- -

ble J ustice Kemp, a Bengal Civ 111an, and the Hon’ble Sumbnnath

]?und1t a Hlndm:- J udcre of the Hl'?-"h Court of Bengal, }lave de~
clared ® be 110ceanm

& era_f;jﬁ 10PE, _ﬂﬁ_Elﬁd September, 'l 863,
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THE RFLA ‘TONS
OF
LANDLORD AND TENANT
IN
INDTA.

OxN the 29th of April 1865 four years had passed since Act X, of
1859, designated as *an Act to amend the law relating to the reco-
“very of rent in Bengal” was sent into the world with the Governor
General’s eulﬂcr:lstm remarks on-its author’s philanthropy ad on ity
future happy effect. It has since been eéxtended to the<North- WV est-
ern Provinces. The operation of the Act bas been marked by a great
increase of litigation, and has everywhere, more or less, produced
-antagonism between Jandlord and tenant. Instead of facilitatifg the
recovery of rent in a manner to encourage mutual interests arrd friemd
ly feehn:rs so necessary to the peaceful progress of society 111 an agri-
cultural country, the Act has intensilied the €rmer: autarrmmtm B
terests of the nnnefs as sgalnst the occupiers of the land, and has led to
bad blGDd and 10 a vmdmtwe assertion of rights, injurious at once to.
the public and private weal. G{}vernment has, for the sécond time,.
called for reports from 1ts ﬂﬁicars on the working of the Act, and these
diselose such eontinually increasing evil results that 1t must bo again
altered as i1t has been already “THhﬂut exception thereis tm (ues-
tion of such vital importance to the present and the futnre o1 e
ern India, -and we propose, tiferefore, to discuss the principles which
should guide any alteration by showing—— . . - . ;

. 1st.. What. were the relations’ of landlord and tenagnt in Bengal aal
“created by Lord Cornwallis’s grat settlemtnt and as lﬂtEI‘[}I‘EtLd by the

(‘w
-

_subsequen_t lwws, pri >r to 1859,
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e
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- - Zndi How fur thost relatmns WF‘TL clmnged b}r judicial interpretas”
tion ap to 1849

-8rd. 'In nkrhat respects th-ﬁ ~:ur1nclples of Act }{ b}' the1r ﬂppﬂﬂtmn _-
to the existing state of so ALY ﬂnd to ;the Iawsunf political economy,
hecessarily led to evil reéults ST )

4th, The different prmmpTes naturally gﬂvernmﬂr the reb*mns Df

“landlord and tenant in' a backward state of seciety, as dlatmgumhed

from those which _govern the 'same relations in a more advanced Std ae .
of clvlllzatmu |

Sth. - How ﬂiI‘ the furmer prmmp]es must st111 g{wern thme I'EIdf.lDHS..L

in Benrr'ﬂ and how far they may be superséded by the principles now

- recognized as best by the highest Eurﬂpean authurmes on’ the sub-
ject. | '

F

If our ar guments are cnrrect they will brmcr to the canﬂderatmn 5
the various authorities the ul timate end whlch, we conceive, shnuld be
~almed - at. They will give to ea.ch part of the country the means.of
| crqugmn* the degree to which the local state of society limits the attuin-
T
"'-mv:ﬁnt of that end, while they shew the practical.measures to bhe taken

or Nts present partial adoption, and which shall .:1150 o 1du411y lead to~
wards 13 ultimate full atmlnment



CHAPIER I
~ LANDLORD AND TENANT UNDER THE CODE OF 1793,

¥MT would be useless to consider the state of the landed tenures be-
fore the Perpetual Settlement, further than merely to point cut
kow the conflicting opinions as to the former rights of the Zemindars
or of the ryots to the land, and the consequent title of each class to
be declared the Landowners in 1793, have inflaenced the conduct and
opinions of officials dpwn to our day. This effect has been maintained
by the different principles which guided the settlements of Bengal
and of the North-Western *Provinces, both under the rule of the same
officials. In Bengal the Government gave up all riglit &f property
in itself, and divided the country among the Zemindars as owners on a
fizxed Land Tax for-ever. In the North-Western Provinces Government
kept itself virtually as sole Landlord, making the people only teénants
of largey or smaller holdings on 30 years’ leases. Thus in Bfngal the
Zemindars held the same position to the rest of the agricultﬁral cofil-
:mun_;'.ty that Government did in the North-West®n Provinces. We do
not propose to reopen this question of landed rights prior to the Code
of 1793, but to examine the consequences of the landed prc}‘p'erty there-
by conferred on the Zemindars of Bengal whether rightly or wrongly.
The first 48 Regulations of 1793, ali passéd ‘on the ls:t_May,
" sonstitute a Code which fixed the relations to each other, not only
of the Government and the persons whom those Liegulations make the -
~ “gctual proprietors- of the soil,” but also of the said * prupn.e‘w-rblmﬁ
~of all under them. This Cud‘e moulded and geverrned the relations
of landlord and tenant in Bengal till the pasmng of Act 2., and we
must therefore dhnsider its general effect.”” The pulmy cuntempl&ted_"
by the Code of 1793, so far as: LLQ an be rrmimred from the terms of; tlu, |
dllier{,nt lneﬁuldtlfﬂh ‘was. 10 nm e the Zemindar absolute master of
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his estate, Sub]Eﬂt enl; to such eu-Berdmete tenures as then emeted
under the names of * Depedant TeleeLdere,’ “Meeurrerydere " end
Istemrerdm 5, and to siicR ustomary rights as then obtained in the
e}uetmg heredltery remder’* cultivators, which would of course also.
descend to their heirs so Iene' as they continued to reside on.and to,
" eultivate the same land. The Code tried to register the thEI]*ﬂ"ﬂSEng
subordinate rights which should thus }imit the proprietor’s power to. -
-do as he liked with his own, by establishing a. quinguennial’ regmter
and by requiring the landowner to give leases in fixed forms in. every
“case, and to keep records of the holdings in each village for the mf'er-_-.
mation of the local authorities. This e,ttempt was, hewever, defeated;
‘partly by the supineness of ignorant and eareless landowners, and pertf -
ly by the backward state of large distriets which had to be eeemptee:
30 soon after as March 1794, In the half century, however, which-
has since elapsed, the then existing rights, both in under tenures and

in ryot holdings, have either registered themselves by lltlgetmn or -
aeased-to exist. |

-

heguletmn 8 of 1793 is the particular ehepter of the Code shewmﬂ' .
“the riglitsewhich were to curtsil the landowner's power over such
parts of his estate as were held by the possessors of those nghts A4
also enacts the landowner’s absolute power of dealing as he pleeeeﬂ with
the rememder of his land, and this is further shown. to be the 1ntent1eu
of the Code by Art. 7 of Regulation 1, by the preambles of Reauletlen
2, Regulation 3, Regulation 17, and above all by the preamble of Re-
gulatton 44, - But a5 Regulation & 1s only a re-enactment of the
rules for making the Deeennial Settlement in 1789 and 1790, 1t must
be considered as epeeng from those dates, and its re-enactment ir
1795 as showing how the relutions of the landowners with Geverﬂment
-above and with their - tenants below, had been meanwhile settled. -
The principles and meaning of Regulation 8 of 1793 are elear., II;
first divides into distinet estates the separate mdepeedeet preprtetery
TSR the Zemindary, making each a distinet property held under the
Crown by a distincet proprietor of the soil at a fixed land tax for ever.
The remuinder of the Regulation then deals with the rights of these
prepnetere of the soil, as against those under them w no are-not ebee—-;
lute proprietors of the soil. I recof aizes the sub-proprietary tenures:
bEiDIE mentwned—-Depen ant 'leler {d.ue, Meeun er} d:.tl h end Istem-

. -lrl
.
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rardars—as exempt; from the landowner’s absolute rights, and entitled -
to hol® theig lands as under-tenures forever at e"ﬁxed rent, 1t then
enacts, eeeuen 52, that the * peopr Eﬂ{“.}j the lanil s to let the remain-
iy lands of his estate wn whatever manney niegigay think preper " subject to
the following restrictions—to fixing one sum to cover all-demands ; to
giving 4 lease in every casej to reapeetmg ‘his ‘own or predecessors’
leases for terms not exceeding ten years, and. to not cancelling any
" existing leases, by. whomsoever given, to the Khwedkast Ryots (com-
monly deseribed as “resident cultivators”) except when paylng rent
below the current rate o1 when those leases were improperly obtain-
ed. .

- At the same time. wrth Regulehen 8 of 1793, -the ehepter which
defined the then existing rights, was published Heguletmn 44, the
“chapter which was to preclude the creation of new rlghte destructive
of the l'eedewner"e absolute power over the remainder of his estate,
‘Regulation 44 recites that, ‘the public demand on the lerldewnere
- “#*having been fixed for ever,.it 1e to be apprehended that propijatorse
“{from improvidence, ignorince or - ether causes, may be induced to dis-
‘“ pose of dependant talooks (i. e. make new ones} at a reduted rent, or
“fix the rent of the dependant talooks now existing at an under-rate,
“or let lands 1 farm, or gramnt cultivating leases to ryots at a reduced

“rent for a long term or in perpetuity.  Such engagements, if held
“ valid, ewould leave it in the power of proprietors to render their pre-
“ perty of little or no value to their heirs, would endenger the Govern-
“ment Revenue, would be an abuse of the gTeat and lasting benefit

cenferred on the proprietors by the permenent settlement, and would
“be repugnant to the usages of the country, according to which the
- “‘ certain proportion of the produce of every beegah of land payable to

“ Government or to’the proprietor with.-whem Government has fixed
- “the public demand, leaviny him to appropriate to kis own use the difference
o ¥ ?;eteeeee the value of such proportion of the produce and the stg he Days,
‘ is inalienable without the sanction of Government. It is at the same
-“time essential that prepriete:r_s_ef' land should have @ discrefionary
¢ ;me-e% to gwant leases and to flx the rents of _t:}}eir lands for a térm suffi-
“cient. to induce their dependant talookdars, under farmgrs; and ryots
. % to extend, and improve the culivation.” The Regulation then forbids
‘the prepriet_er to _gire any 1!.::11.1:3;3::.b or makeeany engegement_fer’mere
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than ten “years,"and cancels all agriements” to rean or any uther
evasion’ cnf' this proviso for hrmgmg bick, every ‘tén ye_ara, bhe Lﬂ]d
into the proprietor’s hands, b a8 Agaln let by Rim in whatever man-
ner he may think propery, R’;‘E‘{T ect t‘.u the above nientioned restrictions
imposéd by Regulation 8.

So far for securing to the landowner a cmnstantly TeCurring power
of letting his land at a higher rent. For the seeurity- {lf Guvernment
Regulation 44 cangels even these ten years’ leases, as weIl ever}r
“creation - of a new Dependant Ta.lnuk all leases to under farmers and
all pottahs to- ryots, whenever the estate shall be sﬂld for the pro-
prietor’s ‘default in payment of the Government Iand tax,: and exempts
from destruction in that case only: the Dependant Talooks" ‘existing
before 1793 and protected by. Section 51 of. Regulation 8,—and any
building or residence leases since made. The other 46 Regulations of
the Code only touch this question of landlord and tenant lﬂﬂldEﬂtﬂli}’j
but all tend to show, that though Government was anxious to give’
{air p;nteutmn to existing subnrdlnate tenures, it did not intend to
alluw new tenures to spring up, except tnder grant from the land-:
awner, andsthen only for such short and recurring periods as never to
grow  into rights, restrictive of the landowner’s absolute power over
the whole of his estate not already subject to existing rights,

. And this policy was not only wise but intelligible. Before 1’?93

Zemindals, Independant leonkdars, Dependant Talookdars, Mucur- :
‘rerydars, Istemrardars, Khoodkast and Pykast-. R}rnts, were all |

'equally ‘mere tenant®™at-will to Government as sole . and absulute'
landowner and lord - of -the soil, none having ‘more than a cus=;
tomary right to an allowance of a small share of the prnceeds
from the estate if ousted by Government from the possession of
their hnldmgs. The Code of 1798, therefore, was a gift by Govern. -
ment to its different classes of tenants-at- will, of fixed and permanent
_rwhts nof necessarily’ inconsistent with or antdgnmsnc to each’ ﬂther.

-m#:vhule scope of that Code 5hnws that the greatest boon was
to be conferred on those it made the | proprietors of the soil, with the
politic view of creating a large and rich landed gentry, for the bene-:
ficial purpoges shown by the experience of Eurnpe to accrue from the
existence of such a class. While tf proprietors had their land- ta:x:.

fixed for ever, they weregto derivg the whole benefit of all increase .
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in the vaiue .of their property, except as to “the lawd then held by
Dépeniatni; Talﬂukdzﬁ's, Mocurrerydars anil Istemrardars. This benelit
was secured by the (®de of 1793 and lyellegulation 4 of 1794, wassed
in March following,'requiring all the* s Khoodkast Ryots to pay
the then current rate of* the ne.lghbu‘[uhnnd for their first ten
‘years' lease, and the future current raté at each renewal for ten years,

leaving the landowner to what, we have seen, the preamble of Regu-
“lation 44 calls Zis discretionary power to fir the gent 1n every other
case, to every new ryot, and for every bit of his land not then occu-
pied by the existing Khoodkast ryots. The only restrictions against
the landowner evicting bis ténants at discretion or derﬁz-inding what-
ever rent he pleased, are the sections in Regulations 8 and 44 declar-
ing the Dependant Talookdars, the Mncurref}'dars, and Istemrardars
perpetiial holders at a fixed rent; and section 60, clause 2 of Regula-
tion 8 of 17933, which forbids the landowner cancelling ihe’exiating

pottahs of the Khoodkast ryots except when below the current rate
or improperly obtained. | . F
~ In 1793, however, Regulation 51 was passed for Benares the last
section of which declares that Pykast as well as Khoodkase Rycuts can
| only be charged rent at the established rates, but that 1t 1s optional
with the Landowner to evict the Pykast Tenants on the expiry of their
teases, * whereas IKhoodkast ryots cannot be dispﬂséessed as long as
‘they continue to pay thae'stipula,tiad rent.” This Regulatfon 51 . of
1795, though only applicable to Benares, seems to have been gradu-~
ally extended by official sympathy with the RYot to the rest of Ben- -
gal, and the Landlord’s ¢ discretionary power #o ﬁ:a: the rent” would
thus appear to have been theoretically curtailed. But a little reflection
will show that no real or practical 'dhange was made. However un-
bounded a right of “ letting the land in any manner he pleased,”
© - might be given by the Code of 1793, no Zemindar could of course get

. more rent than at the markes rate of land in the ﬂElghbDHilﬂﬂd and -

the hmitation thereforg of his right to that market rate, W‘a"%“"un‘fy

. the official recognition under another form of the limitation already
affixed by nature. On the other hand however, the Zemindar's abso-
lute power to eviet at will all his tenants bﬁt.thnse who held Khood-
kast, was expressly recognize®, by Regulation 51 of 1795, The -

wresult of these various Regulaticns was:that the new LanJmmer thus
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acquired -an absolute power over afl“his prﬁpé;ty" and :ﬂtér'all ti;f:'
peasantry thereon, limited as tc} his power of eviction c:-nlv by th,e per-
petus? Khoodkast grants gh.,e;:.l by his predecessors, and as to. the'
amount of rent, by the na.t:{ﬁrnnundary of the market rate.

- This" argument, that such” wewse the absolite property aud plenary

powet given to the Zemindar, is strengthened by the whole purview

of the Code which is inconsistent with any other vlew, and by the

numerous official gomplaints of the Codé as, in this view, sanctmnmg

oppression of tne ryot. Mr. Young, in his R&vmuel Hand- Book pubs«

lished in 1855; quotes Lord Hastings' Minute of the 81st December

1819 to that effect, and alludes to many others of the same character.
One can scarcely help smiling, in 1863, to see Mr. Young describing

Lord Cornwallis’s great Code as ‘““now generally adnutted to have*been

a shortsighted, indiscreet and unstatesmanlike measure.”. But such

was undoubtedly the official view of the matter in 1855, which, as

we shall shew hereafter, led to judicial decisions in direct violation
of the Government pledge to the Zemindars in that Code, and in '.
direat ‘contravention of - the wise policy enunciated by its great
founders, half a century in advance of the public opinion of their

time. | o L | . - -

To the above considerations. we must add the terms of the various
Revenue Sale Laws since 1798, which all purport.to put the auetion
purchaser at a Revenue sale in the same condition as the Zemindar
was placed by the Code of 1793. " The last of these Revenue_SaIe'
Laws, Act 1 of 18454 expresily enacts, by section 26, that the pur-
chaser ‘““shall be entitled to enhance at discretion (anything in the ex-
isting Regulations to the cﬂntraf}' netwithstanding) f2e renés of all under-
tenures in the landed estate, and i eject all tenants thereof” except the
under-tenures above mentioned as protected by the Code of 1793, and
‘lands held by Khoodkast (resident cultivating) or Kudeemee ( nld)
Byots having rights ﬂ_f occupancy at fixed rents or at rents assessable
MecoTOMe to fixed rules,” and building,' cle'a.';-inw and mining leases at |
full r Enté. When we compare the pr,éc:edmg summary of the Code of
1 r9‘3, so* far as it relates to landlord and tenant, with the above leais- .
lative interpretation of it by the Bevenue Sale Laws, we think it will
be conceded _tha't' the object of thes’ode was to make the landowner
absolute master of mos{, of his zstate, with power to _&nhancé aty |

o * _ -
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diseretion and to eject at will'all on his estale, ekcept the persons
who ﬂ_'eré_'t}_le then co-recipients withy himsell of the Government
bounty, and their beirs, |
His position, then, became one most ﬁrﬂn gly tending to the object
prnm]nently put forward all through the Lude, the improvemeht and
cultivation of the country. As to the "land i in his estate then held by
the co-recipients with himself of the Government bounty, he could do
but little, since his relation $o them was that of tlge Lord of a 'Manor
towards his-Copyholders, The detrimental effect-on improvement of sucl
“conflicting rights in the-same soil, Lord Cornwallis and his admisei's
| doubtless well knew, as some of them had estates of their own, and
‘thus had landed experience beyond what has fallen to the lot of our

dudian rulers of late years. But while Lord Cornwallis felt bound, by
the then existing state of the landed tenures, to saddle the landowner’
-_ 'with the impediment of thls quasi- m:rpj,rhﬂld tenantry, he at the same

_t:me gave him every famhtjr for Lringing the rest of his estate into

~ cultivation, by making him a quasi-freehold owner of the samg with
discretionary power to make leases and to fix rent, so that, as urg red.
- by Section 7, Regulation 1, *“the propriefors, sensible or the Lenefit:
conferred upen them by the public assessment being fixed for ever,
“will exert themselves in the cultivation of their lands wnder fﬁe Cer=
- tainty that they . will ﬁﬁ_;@y exclusively the fruits of their own good
management and tndustry.” This exclusive enjoyment by “the land-
| -na'_um of the fruits of improvement of his estate, was not oilly just
_"lmt mdlspensable, since both experience and Political Emnnmy show
.-f"_'_thab excep with that prospect, there will be no lmpmvement at all.
At the same time this exclusive enjuyment by the landowuer of the
" fiuits of 1mpwvement could only be realized by his possessing the
_. _..11atutal and unlimited power of fixine the am{:unt of the return, or, 1n
_‘-ﬂther words, enhancing the rent at discretion up to the natural limis,
"~ Thie more, therefore, a Zemindar’s estate was cleared, uultwateé and im.
- proved, the more his ﬂuaianteed exclusive benefit therel’mm*-%:wk ets
natural and necessary form of expression in the rm‘-mg of rent on the
- ryot, which was so feelingly deplored as oppression by the official voice
" of India through a period of 60 years, till this mlsappmhensmn of
.purhtmal and ecouomical law s_‘%epuved_l 1t legislative enshrmement 1
Act X. of 1859, | |
Notwithstanding those complaints, htwaver, thisab was thut raise 1,
| | 3 |
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Bengal i prosperity so far above every other part of India: - Th_is :
it was. that made the Imergzsed pfbdgﬁce'beyuga {:hze-mup}e’é’ wants
seek foreign marts, and'thu&fé‘;rhd‘ght into the cﬂun't'r_;;r the flood of
bullion which, in the lagk Fen years, has so ]arg%ly raised the prices”
of labour and produce, tﬁf—thkhe_ gefleral welfare of the whole community- .
except those with fixed incomes, This 1t was that kept Bengai_

quiet during the mutiny of 1857.. And, above all; this it was that, in

Bengal; multiplied-those with leisure enough to learn, and has begun

to create a class of natives to whom the language, the literature,

and the ideas of Eugland are becoming as their own ; who look to

the thoughts of England as to the daily bread of their intellectual

hfe, and whose sons will, we hope, look to the Faith of England as
the bright trust of their,spiritual fubure. |

. - - N

. i

. CHAPTER II.
- JUDICIAL INTERPRETATION OF TENANT RIGHTS
- - INBENGAL.

Trese rights and relations of landlord and tenant in Bengal,
as established by the Code of 1793 and as interpreted by the Revenue
Sale Latvs prior to 1859, were e accordance with the Jaws of -
Political Eeannm}r and thus wnrked'éasily. .They were, huw‘evéﬂw,-};}-.

- posed to the philanthi¥opieal support of the Ryot over the Zemintiir,_?'
“which dictated Holt Mackenzie's Act for the settlement of the North
West Provinces, and the application’of which by Thomason was long
cousidered by Bengal Civilians as the perfection’ of the landed ve-
lations most- suited to India. The various peﬁsant rights alleged tuj '_
have been discovered by our officials in the North West Provinces, -
‘were said by the opponents of the North West system to bear charac- -
tars sshwing them in many eases to be due rather to a misapplication -
of English ideas to Native cusboms, and to unfounded pretensions
raised agwinst a Government Landlord, whose officials, so far from
Opposing such pretensions, were avowedly in search of the same, than -
to the real rzlatiops 'fﬂrmerly exiating&mtweeu the Native ‘Nobles and
the Ryots in the Nurth West.. Whatever might be their origin, how- -
ever,: the peasant rights in the North West Provinces thus betame
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- well knnwn'tn tlle Bengal Civifians, while the real-relations of Land-
lord asd Tenant ird Bengal, & established by the Cﬂde of 1;93 were
gradually lost sight 8f,

- We now have to point out howesar. those relations in Benﬂ*al
were changed by the course nf‘]udlmal uMerpy etation up to 1859. .

The recorded decisions' of the Supfeme Court do not deal with the
question as between landlord and tenant out of Calcutta, and we
must look, therefore, sdlely to the decisions of the Sudder. Court.
These unmprlse, first, seven volumes of Reports of selected cases extend-
ing from. 1792 to 1848. The first three volumes from 1792 up to
. © 1824, were published in 1827 by Mr. W, H. Macnaughten, Regise
irar of the Sudder Court, and are of peculiar vslue, as containing
only those selected cases which were recognized by the Court as hav-

_ing laid down correct principies of law. The }ast four volumes of the
Select Reports, extending from 1825 to 148, were pubhshed from
'time to time by the Registrar or his Deputy In 1843 an Act was pass-
| "ed XII, of 1843, directing all judicial officers to write and sign their |
. own decisions 1u the1r own vernacular, and on the 8th of J'anuar)r
1845 the Governor Gemeral, as Governor of Bengal, orderrd the
" whole of the decisions of the Sudder Judges, as recorded by them-
‘gelves in English, to be published. This was done from 1845 up to -
1860, and constitubes the Sudder decisions for each year as -distin-
gmqhed from the Select Repurts which were nnly contiaued up to
1848, T‘ne deecisions from 1845 are a mass of cantradmtﬂr}r decrees

ok dﬁerent Judges with co-ordinate authority, applying their varying '.
views to the shiffing circumstances of the particular case before them.
¢t Rari- nantes in gurgite vasto" are several careful considerations and
applications of principlés, only to be followed by another decision of
‘some other judge apparently ignorant or careless of the labours of
his brethren, .-nverruling the former decision in fact but without even
~ alluding to i%, and applying the principles which had been condemned -
"to the pro re natd case before him. This eonflict of leg®l,nterpge-
tation was unavoidable, so long as the fast-changing lists of Sudder
Judges were filled up exclusively from men. without leggl training,
who had not been prautiﬁﬁﬁeré in the Court, and whose previous
avocations had only necessauli brought to their notile the decision
of the Sudder so far as their own decrees as Zillah Judﬂ'ea had been

p cunﬁrmed or reversed. DBub twme publ,lcﬁtmn of the mlstakea nf the,
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Court was eruel-to its members, add” The cases giving a correct and
careful determination of prigciples webe lost in the mass andt rensed
to be a guide, This also rgnders it difficult towstate p{}zlt}nbh what

was ruled to be the iaw as hthee:l land]nrd andnenant fﬂr the later-
decmunﬂ vary on this pmnt a'-.s on most others. -

Cyle thing lmwever is certain, that in the published Select RePeths' |
for ﬂver_ﬁtty years after the Code of 1798, no traces are to be found
of anytﬁing like a'-ri;ht_qfuecupancyin any one but the nolders of 1793,
All the numerous cases between landlord and tenant relate either to -
Lackraj tenures (lands claimed to be held rentefree under grants before ™
the E. L. Cﬂmpany srule or priorto 1790) or to the under-tenures to
which permanency was given by the Code of 1793, And so far was the |
ubsolute right of the proprietor of the soil assumed to extend over all
“his €state not expressly exempted from his control by the Code of
1793, that wherever any of these protected tenures were not brought
strictly within the terms of the Code they were set aside in favour of
the Ia.ndﬂwnm From 1793 till 1845 the Select Reports show no
1eat1ge of anything like ‘a claim even by.any tenant to any right in
the lahdowper’s soil, to be acquired by any inherent power of growth
or extension, by long holding, or by the law of limitation. On -
the other hand, many of the cases are totally inconsistent w:th the
pmmblhty uf any such right having accrued, grown, or Extended sinee

1703. | _

Amﬂng (}thi‘ls, for mstance, n 182u a case was decided in the § le-
der Court, which exewplifies the judicial view held at the time of the
meaning of the Code of 1793 in this respect, A sunnud or n'rant had
been made by the Zemindar in 1785, creating a certain village a de-
pendant talook -at a low rent, with a proviso that more than that small
rent should not be demanded of the lessee. - The Sudder Judges of
¥823, Courtney Smith and his able brother Judges—who had beguﬂ |
their Indian career either before or soon- after 1798, and to whom,
therefogg ~the real sense and meaning of the poliey of the zreat settle-
ment had come down as a familiarq fact—ruled that neither the sun-
nud itself, nor this proviso, prevented the tenant’s rent being raised to
the sum dtemaﬁded' by his landlord, and designated by the tenant as
¥ an endeavolir to extort excessive assegsment.” The sunnud was declar~
ed insufticient to make a Mokurreree ér perpetual tenure at a fixed rent,
because, nstead of dafing fl"'OHJ. more Lhan 12 years before the Decennial.
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‘Seltlement made ire 1789 and T84, on from more thian 15 years before the
Perpetgal Settlemerst of 1793, @ only dated from 6 years before the De-
cennial Settlement. 'Whe p‘[‘ﬂ"i’lsﬂ in the Sfinnud acramat ralamg the rent
was held void, appsently as beyond tF  power of the Zemmdar before
the Code of 1793, and as opposed to the ptllﬁ:, of Regulatmn 44 of that
Code forbidding landlords to lease fow» more than 10 years, and mak-
ing void ail stlpuhtmns contrary themtu as evasions thereol. And
the fact of the tenant having held at the same low rent from-1785 to
1819, was apparently so httle thought to give him aoy right or bene-
fit against hie landiord’s power of raising his rent, that 1!} is not even
alluded to except as an immaterial feature of the case. (3, Select Re-
ports, page 221.) It may be safely asserted that, up to 1845, the |
Cﬂurta and th& people of Bengal were eqmlly ignorant of any right
of ucuupanﬂy excepb that recognised by the Legislature in the Re-=-
venue Sale Law of the same year, Act 1 of 1845, as existing 1 in the
" ¥Xhoodkast ryots, who, as having held by themselves and their ancestors
from before the Perpetual Settlement, were in 1845 also called Ku- .
deem or old ryots, and wlmse Pottahs, aecnrdlnﬂr to Sectiow 60 of
| Rexruhtmn 8 of 1793, were not to be cancelled by the landowper ex- -
 cept they pad less than the Pergunnah rate or had beefl improperly. |
. 'thamed This, of course, limited the rights of occupancy to the des- -
cendants of the ﬂld resident cultivators still continuing to reside on
the same estate and to cultivate the same land as their an{:esturs did
-~ in 1703 for on removal from the old landlord’s property, or on ceasing

to cultivate the hereditary acres, theu privileges as ﬂ]d Khnodlﬂst
_ . - .

| x_}uts ceased,
Thus rights of occupancy were merelv personal and hEredltary,

"but not transferable, and . extended only over the parts of Lhe estate
under cultivation in 1793, leaving untouched the landowner’s rights -
over the remainder which had been since. brought into cultivation, ‘
80 far as selecting his own tenants and ‘ejecting those he dis-
appmved of. DBubt in the important matter of fixing the'
amount of rent for that’ mmamdar at his own dlscre"bmn, the
- compact between the Zemindars and the Government expressed -
in- the Code of 1793 had alreadj been unwarrantablg, “infringed,
As we have a]ready shown, Regulation 4 of 1794 fixed the Per-

gunnah rates as the rates for 411 the exla‘bmg Ryotsin Bengal at the
- fime of the perpetual settlement, mhmh by, analogy mth the dll‘f:‘ﬂtlﬂﬂﬁ



of Sec. 10 of Regulation 51 of 1 795 ] Bena‘res were held to apply to:
Pykast as well as to Khoodkast Ryow, aud whtch by Regu gtion 80
of 1803 were also extendeéﬁ to the part of the&\urth ’Weaﬁ Provinees
“ceded to us by the Nawab thfr of Qude. Regu]at&'on 5o0f 1812 repealed.
the okl restriction agamsththe landowner leasing any portion of the
‘remainder of his land for more than 10 years, which we have scen -

‘was only a nominal restriotion but really for his benefit, as always
bringing the land hack luto his-hands every ten years and thus secur-

ing to him permdmally the increased yearly value of it. Sections §
to 10 of that Regulation also virtualiy extend to all the ryots on the
estate, whether old or new, the Pergunnah rate as the limit of rent
which the Code of 1793 only imposed as the limit of rent on the Khood-
kast ryots of 1798, and which Regulation 4 of 1794 only extended to
the other Ryots of 1793. - With this exception, however, the absolute ‘
right of the landowner over *the remainder of his estate’’ remam--_szé
Ed unaffected up to 1845, | | . :, |
~ This serious infringement of the cnmpact n::f' 1793 by {,urtaxlmg
fhe l!ndnwners d1smebmnary power of fixing the amount of his
rent, wvas. not however felt at that time as a practical grievance,
The natnre landowner was too shortsighted to seo “the insidicus
nature of the change in doing away with the marked. difference be-

tween the old Khoodkast ryots and all new comers, and in nhlltera‘rmﬂr
the distinction  between these old cultivated parts of the estate where
his absolute proprietary rights were controlled by peasant rights of
occupancy, and those newer clearances made under the guarantee of
the Code of 1793, Nur was the distinction of such paramonnt im-
portance 6 the landowner ll'ﬂt-ll the great rise in prices of late years,

From 1812, when the PElguDﬂ-:i.h rate was extended as the limif
of rent over the whole tenantry, till 1845 when the landowner's ab.-
solute right of “enhancing at discretion the rents of all ander tenurey
In the sald estate and. of ejecting all tenants thereof” except the-old
profected tenures dating prior to 1793, was restored to bim by Act 1 of
1845, the Pergunnah rate was close upon the rate the land would have
brought as yearly rent if let to the highest bidder in open market,

The native landowner, therefore, probably saw not the danger of,
having the T‘ergunmh rate made the tempurary crltennn for new

tenants as well as for the old Khoodlka't ryots. ‘

In 1845 questions ben'a.... fo be ra{aed in the Sudder on the 12 years
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law of limitation,, both as to whether, after taking the same rent for
more t®an 12, years, “the landlord could resse it, and also as to whether,
after a tenant had cultivated the Ear‘a'ia,nd for more than 12 years,
his Jandlord could evict him. In the Sudde® Dec sions for 1856 page 621,
Baboo Kissenkissore Ghose, the present Gﬂvernmenb Pleader, whnse
high character and lonz experience of the Sudder Court give the
weight of authority to his words, is reported to have stated without
, contradiction, that ¢ tl'iis‘(iuestiun of limitation,’e a3 between land-
lord and tenant where there was no adverse holding, ** was never,
“mooted before 1845. Up to that time, it was considered, such an
objection would never be listened to,” and-certainly the cases in the
- old Seclect Reporls make it probable that the'qlt:l Judges who
kad a personal” knowledge of the real meaning of the Code
of 1798, would  ,bhave treated such arguments as summarily = as
the Courts of Westminster now would in the case of Enghsh land-
Jord and tenant, The Judges of the Sudder Couwrt from 1845 to
1856 were, however, more indulgent to this ai’gm:ﬂent in faVEur of
the ryot and against the landowner. On the point of limitation bar-
ring the rigilt to raise the rent, the decisions were cnnﬂiutin-g, buf
ultimately it was settled that 11m1tat1ﬂn did not apply to raising the’

rent, BEEEE | -
“As to evietion the queﬂmn first rose 1n cases ‘where the Zemindar
~ sued bo_ evict his tenant {rom land held in excess of the area®occupled
wnder hlS lease, In. 1846 the Dudder decided that the 12 years law
of 11m1tatmn prevented such evictions after ® 12 years’ holding. (S.
D. 1846 p. 858.) This case is not in the Select Reports for 1846, so
* perbaps ifs total misapplication of the law of limitation was then

- _recounized, but still, being published in the Sudder Decisions, it was

- constantly quoted and ultimately amplified, till it led to the theory
of 12 years givinn‘ a right .of occupancy subsequently enshrined in

o Act X. of 1859, In 1849 two Sudder Judrres out of three held the

saine doctrine under the same mreumstanues on the authnnt—y of the
case in 1846, deciding ¢ that®there is nothing in the law, which au-
. thotizes dissinetion between the claim of a Zemi_nﬂ“ar suing te deprive
a party who had cultivated lands in his Zamindares withoyt distinct

title for more than 12 years o& his possession of the lands, and any
other claim to whick the law of limitabicu is applicable,” (8. D,
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- 1u these casés the relation of iandlurd and tenant extsted between
the parfies, and rent was y21d by the one %o tha nther.ﬁefuré" up fo,
and daring the eontinuanc®¢® the 12 years ; ﬂc}nsequentiy, aecf}rdmu-
to the English law, the qu&tmn of lmnbatmn Lnuld not have arisen.
Nor do the J udges in- any uf' those cases wndeacend to show how
they bring them within the Ind:au law of limitation of 12 years from
the cause of action, as fixed by the Code of 1793 ; since, even where;-
a tenant holds oves with consent, so long as he pays rent, if is d:fﬁcult
to see how any-cause of action acerues to the landlord,. either to
sue for. enhaneed rent or for eviction, until the landlord asks for
-more rent or gives his tenant notice to quit.. It is difficult to deduce
any principlé from these cunﬂmtmg dEELbIDDS but the theory seems to
have been that, if a landlord might have raised his rent or mighk
“have evieted his tenant 12 years before, and had been kind enﬂu“h'
to content himself with the old rent, and to let the tenant stay on,
he should be held to have debarred himself thereby from ever after-
'wards resorting to his undoubted rwhts On the other hand the
curlect principle was applied in a decision passed by the Sudder on
- 17th December lSua which ruled that 26 years’ possession at the
same rent was no bar to the landlord’s right to evict, whers the
hnldlng was by the heirs general of the lessee, and the lease provided -
that it should descend only in- the direet male line of tlie lessee.
(8. D. 1855 p. 589.) )

But the misapplication of the law of hmltatmn in" the. fmmm:"
eases raised one nf%hmae,mf’mences which natives are su_qu:cl@
to seize. If a- tenant who had held for 12 years could not he _'
~evicted, the inference was that he had grown a right of occupaney,
and accordingly, ab this staﬂ'eﬂ of the gr adua.l curtailment of the land- |
owner’s .absolute nght over his property, we find this dﬂutune pro-
pounded for the first time.. On the Sth December 1856 the Sudder res
viewed a. former judgment on- the Pdlﬂt Two of the Judn-es com-
mented *on the cases of 184G and 1849 and added—-* we take lt*:
thererﬂre, that as between Zemindaf and tenant, cases may present
-themselves in which uumterrupted occupancy for more than twelve
years may be permitted to bar a suit laid for the ejectment of the |
latter.” While thus uph-::rldmrr thee former rulings as to limibation -
applyiog to prevent landlerd evicting tena.nt though therﬂ wig no
adverse holding, those Sudder Judgea fu1thel held thab the temut in -



that case could not, be ousted, because be had a right*ef occupancy as.
a Ixud&m o old tyot thﬂuglf t.he ﬂnly W ASE shuwn was one {‘Jf 1814,
On this point they sdf:— - - . .

. ¢“Phe nexd pnmt ta.be disposed of 15 thu., Q(IPfEﬂdaIltE:} reapﬂndeut 5 rwht uE -
hdl‘edltary occupancy ; tha.t is, as we apprehend® the right to occupy the dand as |
Khoodkast ryots or resident and heredltary curtlvatﬁrs, having a prescrlptwe right
of occupancy subject to the payment of such rents as may be legally 1mpnsed.--'
We are nob aware, that all the chatacteristics that distinguish a tenure of thia dess
‘¢ription have been any where fully laid down either in %he law or in rccurded_
“deeisions. An lmportant elerment in the definition of this peculiar tenure is the
mode of its origin. The validity of certain descriptions of undertonures is deter-
minable by the date ¢f their creation ; that is, by their being in force for twelve

* years preceding the permauent settlement.  But the right of a Khoodkast ryot
appears to be of a different character. Iis origin is.not Limited Lo any given fime.

B is essentially 4 RIGHT WHICIH GROWS ; that is which begins to exist with
in - recoverable memory and whick is strengthened and confirmed by the lapseof
{ime, -A Khoodkagt ryot is an.old resident ryot whose long occupasney of hia te-
nure or ]ute is fortified by, or is equimlent to, a prﬂEEnptWE tltlﬂ (5. D. 1856,
D, 953) L . S _ . 1
'lhua here fur the ﬁmt tlme, 63 }ems a!’tcr the Pe1petu¢1 Stttle.
“ment, we have the idea propounded that rights of occupaneytould
. have grown up since the Code of 1793, on other.land and in ut‘heriﬁer-
80NS tha.n those protected by the terms of the Code. 1In uthér words, |
it is now first decided that the remainming land beyﬂnd that held by
the prutected rycts, which, by that Code, was given to the Zemindax
4 ag acttal proprictor of the soil,” and ‘ to be let by him i in whatever
T'nhmner he may think proper,” liad thus by vitue of that very Code
.;-paast.d ous of his control . and absolute disposal by the growth of a
yight -of” occupaney, in every case where he had allowed a ryot to re- |
main in undzﬁtulbed pusaes:mn for 12 years as hth the landlord’s
No wnnder thn:rae Judffes could nnt find the Ehﬂl"&ﬂtﬁllbtlﬂﬁ dlsﬁm— |
gumhmg a tenure of this description anywhere fully laid down, for -
till they so declared them on that day they were non-existif, LThy
characberistics of the Khoodkast ryots protected by the Cade of 1793
were clear enough, They were the then resident .cultivators, _CO-TeCia

rent- pa}mg tenant,

':Ineuts with the landowner of . the Gnvernmenta bounty, for thﬂll‘, -'

then hﬂl_dmga to themselves: .and to then descerldams, but tie

only charaatenstlu of the- d!l{}mdlDUE growing Iﬁml}hkdnta

whose txistence was lnauglrlttu.d on. that«- day, were, as we- ive |
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snewn, tle inférence deducible from the demhmns between 18445 and
1856, which, by a misapplicgtion of the law of hmltatlm;_u, decised that
" “uninterrupted occupancy for; nore than 12 yea¥s should bar a suit laid
for the ejectment of thE't%na}rt - We will, however, do the Sudder the’
“credif to say that, having made this novel and dangerous dmcuve?‘y, |
‘they must have taken greaf pains. to hide it, for neither the index
nor the marginal references of the case wounld lead any one to infer
that it propounded a new tenure which would virtually deprive tha
- Bengal Jandowners of t.h&if half cenfury’s control over the larger
‘part of their respective pmpertle, and over the greater number of
__ their tenantry. _ o

 These efforts of the Sudder seem tu have been suﬂcesﬂful fu:r nnt-r
W1thstand1nw this decision by the hlgheat Cﬂurt these new rights
Jemamed unknown in the interior, and the control of the. Iandnwners_'
~over their property continued unaffected, until these new views wer‘e”
mcorporated three years later in the Act * to amend the Law for tha,_
‘recovery of Rent in Bengai 7 Act X, nf 1859. . |

CHAPTER I1I.

THI*.. NI&W RE\IT Lf’!ﬁ’v’%?r TESTED BY POLITIC‘AL
ECO’\I OMY

Tue previous’ Chapters have sh(}wn the 'fellalt-iltmé of Iandlurd and
tenant in Bengal as established by the Code of 1793, and how far those
relations had been modified by the course of judicial decisions from 1845
to 1859. We now have to point out in what respects the pr:nmpies '.
of Act X. of 1859, by ‘their opposition to the existing state of sﬂmety:
and to_tne laws of Pﬂhtlcal Ecunﬂmy, necessarily led to the:r present
Eﬂl results. = L o |

Prmr to the paaﬂmg 'Df that Aeb the Benga] Iandowner had the
virtual cnntrul of the whole of his property, except what was under
lease from $iis ancestorsand himself. The Khoodkast tenures pro--
tected by the Code of 1793, and tn which a principle of growth was,
attached b;ar the Sudder *chisinn Lof 1536, were themselves a proof i::i’lf'_;_
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this. If those Sudder Judges, or the philanthropie Tesisiators who
drew and passed Act X. of 1859, hadsdeigned to send for the next
village schoolmaster, or to get a dra§ of a Khoodkast lease, they
would have seen that their theory of I%::qdkast was palpably absurd
to every native child, one of whose first lessons from the village school- -
master is the real meaning of hhﬂﬂd}iﬂ.bt and Pykast, Khoodkast
is, literally, one who cultivates his own, but Khoodkast ryot is a very
different thing. He is a ryob or tenant who cultisates what 1s so far
his own that, by the terms of the Khoodkast lease, he and his have it
 for ever as tenants so long as they comply with the conditions of the
ienure. The invariable conditions of a Khoodkast tenure are i —1st,-—
Phat the tenant shall live on his landlord’s estate and shall pay house
ant to hislandlord for the homestead in his own occupation : 2nd.—That
he shall cultivate another portion of the same landlord’s estate and pay
for it a second or cultivation rent : 3rd.—That as long as the tenant
and his heirs comply with thas double condition ‘they shall hold
that residence and that Lu‘ltwatmn for ever, or, as the lease a.lwaw
expresses it, from generatiow to gener atlon. | |

The variable conditions of the Khoodkast tenure are as fo the
rent. -Sometimes it is made a fixed rent for ever, but more often 1t 15 ~
to be at the Pergunnah rate or ab a cerfain prupmtmn of the crop.
".l.‘hus a [Khoodkast tenure iz a perpetual holding or conditions at either
a fixed or an abﬂertamable rate, Such leases have been custonsary from
betore 0111' rule, but from our awessiun till 1793 they were all liabie:
to be cancelled as beinyg leases for ever, and-thmefme larger estates
" than the. grantor, the Zemindar, himself either possessed or could
grant. The protection given to those tenures by the Code of 1703
was only equivalent to enforeing on the landowner the good old Eng-
lish rule of law, fhat a graut beyoud the power.of the grantor shall
yet be good against him, if he at any fubure time acquires the neces-
sary power. It said “yuu and your predecessors made Khoodkast -
Jeases for ever when you had only power to lease for the fferiod thyh
. Qovernment leased to you, but pow that from lessees Government
makes you proprielors, you shall not cancel those former rrrants except
where the lessees pay an inadequate rent or where the lr...ases were
improperly obtained.” ‘
" Such, therefore, was the state of the Khoodkast ryots prior ta

1793. From 1793 to 1312 no J&huudk‘tﬂt rvot properly so called
| . - C 2z .
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could be. made; for, as the landowner was pteeluded from leasing for

- more than 10 years, he cquld not Make a 'Khnudkast leasé which
- the eustom of the country renmﬁred to be perpetual, and also no tenant
- would give - him the regularvdouble Khoodkast rent for so short a

tenure- as 10 years. l'rnm 1812, when the restriction was repealed,

- Khoodkast tenures again begame common. Now it is enough simply"

to state in plain English this, the real and only Khoodkast tenure |
known before 1"'&6? to show the folly of the decision which said ‘a

‘Khoodkast tenure could grow! and a'so .to show how little such a

tesure - required Iemﬂlatwe support. To confer a right of occupancy
oh-a ténure which was of itself perpetual was of course {uiile, EIELpt"

- £o’ far as it would enable the tenant to convert his lease made on L{}H*.- "
f_ dltions into a right to hold absolved from the condifions, It was e:rmi:'-__ -

nently unjust, as i thereby defeated the useful conditions of actual

residence and actual personal eultivation, for which the landuwner had: .~

given the perpetual lease and subject to which it was held, and ¢reat- : '.

"~ ed 1n the conditional lessee an unconditional holding which, under | |
-Section 6 of Act X., he can sublet at a_high rate on paying to the .

landowner the small reat fized by the Act for occupancy ryots. From' -
the late risein. the priee of prodmce, the Khoodkast holding is gene.

*ra}ly now enough %o suppurt two [amilies mstead of one, and as z00n ':

as that occurs the Xhoodkast ryof now sublets the whole or a suf-

- ficlent portion of the land, and lives in idleness on the dlfrﬁirenge be{__.
‘tiveen the rent he receives and the rent he pays. B

But of course the ¢ueration of the uceupaney. clanse of the Act

"dues not relate only to the Khoodkast ryots. and their perpetual

holdings. It refers in a far larger degree to the numerous other
classes of holders all included under the generie term of Pykast, and

who, before the passing of the Act, were tenants only fur the term

of their leases or-from year to year. In that condition these tenanta
also of course had $o eultivate personally or by thur sery ﬂlltb, where- -

‘as, now that they have had wnew rights of GL&BP&HG}’ gratuitously

~ ever had anything

k-

: _'gwen them, they, like the Khoodkast ryots, underlet their holdings,
_as.soon, as the difference between the market rate of the land and the

phllanthmpm rate of rent limited to the - Jlandowner from them, en-
ables thent ¢ live in idieness. If the Indian le-usla,tnra of 1859 had

to do with the Beugal ryot except in an offieial:
eapacity, thﬁy wmlld hau;,UItnuwn tlaat hn hwheat ﬂﬂpuﬁ;fl{m was nof,
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like t’hé French peasant, to have land, but to have a tenant who will
bow dBwn to' him and ecall brm t Maharaj,” and by constantly lord-
ine over whom he can gratify bis py®e. Act X.1s thus leading so
fast to a universal creation of 1idle midﬁ_lemen; and mere drounes
living on the markebt rent of an nccup!ney right thus filchell rom
their Jandlords, that if allowed to operate much longer 1t will be more
likely to be known to posterity as the Act for the promotien of
idleness and for the creation of useless middlemey” than as “an Act
to amend the law for the recovery of rent.” |
 But besides its evil effects on the ryots to whom it ”‘g'ave-ﬂmﬁ[ianny

o

yights, its effect on the rest of the peasantry is equally injarious 1
another way. - The market rate of land rent is fast rising as the ne-
gessary and only possible expression of the pr{}BpEPity-ﬁf Bengal, and is
being. daily inereased by facility of communication, by opeuing of new
markets and by an extending commerce., This rate is thus naburally
raised to the nnn-uecupanej ryot, and so far as it is natural such rise
is unobjectionable, Land like everything else is worth what it will
fetch, and thougl we camnot agree with Mr. AL that the State is
any-more entitled to the increased value of other people’s land, 4rising
rﬁainly from the increased prosperity of the country and {rom the in-
flux of bullion, than fo the increased price of other people’s bread and
beef, we know that an increase in the value of land can only be realised
to its owner by his raising his rents, Ilis doing so is mostly a bless=
ing to fiis tenants as well as to himself, since they are thereby driven
to increased industry and fo bé_tter modes of qultivation, which, while
paying a larger rent, also leave a larger profit.  So far, therefore, as
the inecreased markeb rate of land rent is.due to natural causes it is
simply an unmized good, But Act X. of 1859, by ifs mistaken phi.
lanthropy to occupancy ryobs, has added an unnatural and injurious
element, and has thus raised the market rabe of land rent for non-
cccupancy tenants higher than it would otherwise have be;_eﬁ.' The.
- occupancy ryots, who have been thus secured a large margin [rom
- their oceupancy holdings, compete with the non-occupancy ryots for
- apy land in the thickly peopled parts of the country that be-
comes vacant, and, having an exceptional profit thus secured to them
from one holding, are able to cﬁ'er terms for the new ho&di?lgs beyﬂ:tid
what the non-occupancy ryot can affurd to pay. o
Thus the necessary- operationgot __tl'le' prir}eipies of Act X.'of 1859,.‘
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by their opposition o the existing state of socicty in Bengal and to |
the laws of "Political Economny, is to mike idle and uselegs middlemen
of the ryots to whom it gsﬁf@a right of ucéu[)ﬁ'ney, and $o raise the
price of the rest.of the landibeyond the reach of the rest of the pea~ -
santrys In ofher words, bb}- trying philanthropically to reducs the
rent in certain cases below the market rate, the Act m'elre]y transfers the
land at a high rent to undertenants, muking its pets useless and ob-

jectiuﬁable middlergen, and raises the rent in the rest of the land above | .
the natural maiket rate, ‘ - - -

> Another evil ceffeet of the prineciple, or rather of the want of pfim
oiple, in act X. is the fear it has ecreated in landowners of having
their rights ‘at any time taken away by a philanthropical legislature,
It would be difficalt to express in stronger terms than the Code of. =
1793 does, the guarantee to - landowners that they and they only |
ghﬂuld have the exclusive benefit of all.clearances and new cultivation
. of their estates. On this guarantee the landowners of Bengal have -
I the last half century cleared most of the jungle which then encum-~
bered their estates, chiefly by settling new 4enants upon the uncleared
parts wn famprablle terms for some years. They now find that the. -
exclusive benefit therefrom is taken from them, and by far the great- .
- exr part of it given to their tenants whom they unsuspiciously allowed
to occupy. the same land for 12 years. “This is a lesson which has
been deeply taken to heart by the Knglish grantees of waste land:
Large tracts of impenetrable forest are now held b;y Eng]isﬁmeﬁ: in
different parts of the gountry, which are likely to remain jungle for
yeors unless cleared by settling ryots upon clearing leases, But thess
Eungiishmen have a wholesome dread that if they do so, either the
existing Act X. or some new philanthropic law may convert that land
into the ryot’s property, and thus deprive the owners of it at the time.
they will want it for their inereasing tea, coffee or cotton cultivation,
It is of no use to tell them that, by inserting ﬁ.nﬁi-uc_cup%ion clauses
in their ckarance leases, they can keep the absolute control in their
- own hands under Act X. They answer that Act X. transferred vip-
bually the ownership in similar cases from the laridlord to the tenant,
and that a ‘similar new planthropic Act, made by men who never
“owned an aove of land and have ng stake -in the cuunfary, may do
away with the effect of non-occupaney clauses, as Aety X. did away
with the guarantee of the*Code of g1793. The consequence is that

L
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they mostly prefer qbnverting their grants into fee-gimple, to get rid
of th& obligation Yo clear fa%ter than they require the land for eulti-
vation by day labour®rs, and then allog éhe jungle to remain uncleared,
to their own injm’y and to the loss ef tlle country, until they want
the land themselves, for fear that auy- other course would some day
put them and their estates in the same plicht as Act X. has put the
Bengal landowners, who were weak enough to clear by settling ryots
on the guarantee of the Code of 1793. Thus 3 wide field of pros-
perity is unnaturally closed by Act X, at a time when the rise of
prices and the influx of capital would naturally fead to its being large-
ly developed, if the existing legislation had been cuided by right and
Political Fconomy instead of by a morbid and anintelligent humani-
tarianism, or if there were any security against similar legislation in

’
future.

We have so far confined ourselves to the necessarily and unavord-
ably evil results of the principles which are the very foundation of
the Act, and bave not dealt with the remediable evils arising from
‘its uncertain wording and, some of its most short-sighted prdvisions,
Of these the one that has probably done most practical hare is the
end of Section 1%, allowing the ryot who is sued for enhanced rent
after due notice to set up any cla_ini to exemption 1n answer o that
suit, as well as by bringing a separabe sutt himself. It surely did
not require much knowledge of Bengalee human nature 4 to foresee
that tte result . would be a suit in every case, and that an immense
impulse would be given to the indigenoug sciences of perjury and
forgery. Such is the practical result. The rise of prices has of late
been so great that, except where a landowner had a paramount motive
for keeping his rents low, as a wish to geb his ryots to grow Indigo, ke
naturally would not let his rents stay at their former low rates while
‘he saw his tenants-at-will making large profits from his land. He
therefore of course gives them notice of enhancement all round. From
that day he gets no more rent high or low. He thenehas to sue
his tenants all round for the arrears of rent al the enhanced rate .
fixed by his notice. These are the cases erroneously called enhance-
ment of rent suits, and which, since Act X. became gene;all}r known
to .the ryots, have had to rb.e brought by the landloeds of Bengal in

Lhundreds of thousands, far beyond the power . of ihe Courts tu deal
with them.
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Tn almost every case the ry ﬂfs cven if he firat came upon the la,nd
Jast year, sets up every defence given@im by Adt X, Dirst be say g
apd calls perjured witnesses &q prove, that he has been them 20 years
ab the same rent, and thervefre under Section 4 cannot hove his u.nf,_

- raised .unless his landlord Wan rebut the presumption of his having
held at that. rent from the perpetual settlement.  If Le has been un
lucky enough ever to have had a lease, or to have given to the land- .
lord the counterpart, called a Kubooliut, this is. probably produced.
against him, but ecven then a long inquiry must be made as to whether

it is his or not, for he of course swears 1t 1s a forgery of his landlord’s;
BuY if he is a new tenant, who has never th got a lease but*has
only been let into possegsion meanwhﬂe, he runs a good chance of
‘being made by the operation of Acp X. a virtual landowner at a small’
“fixed rent. - If his claim to hold at a fixed rent is defeated, then he as-

gerts himsell to have at least a nﬂ*ht of occupancy, and thus ba

bo nn]y liable to have his rent raised to “a fair and equitable rate.'? .

His 2 years’ claim has ﬁrat to be investigated, and unless that is also -
defeated then an enquiry as to what s in his' case a fair and
- equitakle rent. The landlord shows that the produce 1s worth Rs. 20

per beegah, and in-some few cases even as high as Rs. 80 per beegah,
with a clear profit to the Tenant in either case of at least half -
the amount. The ryob swears, and tries to prove, that he never

made any, profit at all on the former rent, or at most not enough to.
keep. him and his family in more than one meal of rice

per diem. On this ﬂmghcbmn- evidence the official has to ascertain
what is in this case a fair and equitable rate, but is at the same time -
expressly forbidden to take as his eriterion the only real measure, the

. wmarket price, Now if this 1s to continue, and if from a weak fear of

stultifying itself Government insists on matntaining in {ul] ﬂperatinh
the evil results above shown to flow necessarily and naturally from th_.e.: :
principles of Aet X,, they might at least relieve the Courts from a.
cnntmuancg of the present crush of enhancement cases under Act
'..'"'{ by obliging the ryot to raise thgse questwns mero motu in a
“sult brought by him to set aside the enhancement notice, and not .
allowing him to raise them in the landlord’s suit for arrears of rent. -
- The slmifarg, questions of remediable. detail with™ which the Act .
_bllbtlfh and which are the main subjécts of remark in the official re~

poris lately sent in to Government, arg too numerous for us to {;{juﬁit‘tt‘f,-";
i - : “ - . ' : . + . _ T, . ‘.'
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ab present. We trgst that our exposé of the irremediable evilg caused
by the waintenance of the primciples of .the Act, will lead to such a
reconsideration .of the ‘subject as to avoy«ne necessity of our discuss-
1ing. these minor detaus, by & total qr virtmal repeal of Act X., and by
the enactment of 2 measure betber suited ¥o the state of the countiry,
and tending, with the advance of agricultural knowledge and with
‘the increase of the genéral wealth, to create both material and social

improvement in the relations of landiord and tenant g Bengal.
' >

- | “CHAPTERIV. = - R
THE PROGRESS OF SOCIETY IN EUROPE AND XN INDIA. -
We have already discussed the relations of landlord 2nd tenant

-j-Béngzﬁ as muuldedlhy the Code of 7793, by judicial interpretation and
by Act X. of 1839 We now have to consider, with a view 1o the .
amendment of that Act, the different principles naturally governing
these relations n oa ‘backward state of society, as distinguished from
. the principles which regulate the same relations in a more advanced’
stage of civilizaion.- AR SR

“In a backward state of socieby the governing prineiple 1s mutual
protection from the dangers incident. to lawlessness afd to the supre-
macy of might over right., In a more advanced civilization these
dangers arc abolished by the supremacy of law and order, and then the
governing pﬁnciple becomes pecuniary interest. In every courtry. and;_
every age history marks these two principles as gradually passing one
into the other, but the form they adopt in tr¥asition depends on the
physical peculiarities of the land and on the character of the people. .
Wher any race first steps over the dividing gulf {from permanent bar-
barism to progressive civilization, by passing from a pastoral to an
agricultural mode of Jife, separate property in land is first born.. A%

* this period occupancy is the only, and at the same time thebesf, title
~in the first cultivator, but thab title i3 absolute and entire m hira only
s0 long as he continues to cultivate. At this early sbagé,‘aherefnrf;a
the whole property in the lartd is vested in the first occupier, and ab
this stage only can the land be said to bLelong solely to the cultiva-
tor. So soon, however, as agriculture has progressed beyond its firs
steps, the produce of land c;*eulls a margin beyond the®
tence of the cultivator, and that margin 1s seized as rent by smim'_
superior, the very condition of whose continued receipt of such rent

D _ . .

bare subsiz.
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13 protection of the cultivator from all otler dexnands than his owrm. .
~ Thus the second stage‘ is 4o divide the pmpert} m lagd betWeen the
eultivating rent-payer and%ihe protécting rent-receiver. As long as
socleby remains in a lawleds and insecure state this divided property
. in the land works well, ‘because it is the natural expression of the
“best understood interests of both., This is the féuda_l state of landed
tenures. The Lord affords protection to his vassals, who in reburn’
péy him suif ad service as well as rend, and form his only defence
agatnst his enemies. The vassals-pay such surplus of their produce
a3 18 necessary for the maintepance of the Lord and of his more im-
mediate retainers, because such payment is the very eondition of the
Lord’s continued power to proteet them. And the Lord grants his
vassals permanent richts in their holdings, and does not stretch h@
demand to their utmost ability $o pay, because. the attachment and
willing support of his vassals against his enemies is more imporfant to’
- him than a mere increaged receipt of produce in kind. s
So far the relations of landlord and tenant are néarly invariable in -
- all countries which have progressed beyond the first stages of agricul- :
tural life, and so far those relations are not' materially affected by the *
- eharacter of the people or by the qualities of the soil, the paramount in-
terest of security superseding all minor considerations. But as soon as
. society makes the further step of deriving safety from a Government of
law and order, the bond of mutnal protection for security between feu-
dal Liord and vassal is destroyed, Pecuniary interests then govern the.
ehange of those relatiéms, according to the character of the people, and
the degree in which the land’s fertility ean support a larger or smaller
~number of families. In this more advanced stage nfﬁnciety, divided
and conflicting rights of property in the same soil become an impedi®
ment to progress, ThE"nbjeets of landed tenure are no longer the
same. " Formerly mutual protection was the object; that was best ob-
tained by mutual rights in the same soil, which thus bound Lord and
-wassal tn‘each other by the strongest ties. So lohg as the land pro-
‘duced something for the Lord beyond the vassal’s wants, it was com-
paratively unimportant that its chief riches remained undeveloped. In
that stateof society there were no distant markets, no cﬂnﬁnunicatiﬂns
for the tran‘épnrt of produce, and any extra produce beyﬁnd that capa-
ble of being consumed upon the spot would have been a mere burden.
~ But when pecuniary interests have been substituted for mutual pro-
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tection by an Gl‘dt’:‘:l‘-l}" Government, commerce leads to the 1mprnvemen‘h |
of com?munications, and to th® opening .of distant markets; and theh
the fertility of the il has fo be calyed upon for the extra supply of
wider necessities, for the support of a erore active and Juxurious life.
Couflicting rights of property in the sanf® soil then interfere with the |
‘application of eapital, and with the exclusive self-interest necessary to
stimulate the land to a full production of its treasures, and for this pur-
pose the rigl;%s of one of the two fendal vroprietorgmust give place to
exclusive property in the other. ~As the improvement of the s0il 18
better attained by landlord than by peasant ownership, this seems to
be the reason for the undoubted fact that the progress of society from
the feudal system everywhere tends to the création of exclusive land-’
lord property in the. soil, and to- the destructmn nf' all prupnebary
.:rlwhts in under-tenures. ‘ . S

In all known countries which have as yet made this change, 1t has
worked itself out from the innate peculiarities of the people, who have
regulated it according to the respective power.of the different classes
and the ideas for the time prevalent among the mass of the community.

India and the Anglo-Indian Government are ghe- first examyte of a

country where this change was not evolved from within, but was 1m. ;

posed from without. It is to be hoped it will also be the last example
of this momentous epoch of a people’s life being tampered with by
ralers devoid of any common intevests with the ruled, and whose
~ knowledge of their subjects is mainly derived only from the contem-
' platmn of th:}se sub;e-;ts thmugh the perv&tmg medium ﬂ'f litiga-
© tlon, - | | | ,

When evolved irnm ‘within, the experience of other countries shows
that this change works itself out into one of two forms of landed te-
‘nure. 1l the soil is sterile, the people poor, industrious, energetic and
indeijendeﬁt, and if the change from lawlessness to order and'-fmm'
danger fo sa{'ety has been made by the eviction of tyrants and strang-
ers as in Switzerland, peasant-ﬂultwatmg property at once%upersedgs
the former rent: :paying feudal subtenure. So also the prevalence of
certain ideas, as ‘those of France since the great revﬂlutiﬂﬁ, may lead
to the gradual substitution of peasant-cultivating property for the
former . rent-paying subtenure. . Or a geueral diffusfon of uapitai_
among the lower classes by means of an exceptmnally prosperous coms-

merce; as in Holland and Belg®um, may, ﬂumbmed w1th great indus-,
D 2 |
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trial tendencies, lead bo the establishment of peasent-cultivating pro--
perty. “In both these latter cases, however, for peasart-cultivating .
property not to become smalf fndlord- pmpmty,'the area of each hold-
ing must be so small as td leave but a very slender margin beyond
“the bare mamtenance of . i“:“ e cultivating-proprietor’s family, or the
charges on the- property must be such as to absorb all but a bare
subsistence. In the latter case, 50 prevaleni in France, Ehe Mortgagee -
becomes the realclandlord’ and is pmd a fixed rent, only dla“lllbﬂd
“under the name of Mort toage Interest. o
In all other cases the change from law]easness and dancrer tn order
-and security leaves the feudal relations of landlord and tenant sub-
slstmg, but changes the motives which govern these relations. As
soon as the superior ‘necessity of mutual protection is removed, ﬁhqa
‘ordinary laws of political economy or the sclfishness of each member
of society inevitably work one way, leading to the extemsion of :
the landlord’s property and to the destruction of avy independent
rightg or property in the tenant. It is of no use lamenting this,
or any other of the developments of God’s laws for the action of
the human mind and for the production of material results there.
from,. which may happen %o be beyond our ken or nppnaed to our
‘shortsighted views of -what ought to be or ought not to be.
Al we can do is bo ascertain that such 1s the fact, and then to re-
cognize 1t as a necessary element in our calculations tnwatds the end_
we seek to attain. 1t is a narrow view of the working of these laws
which leads to the gefieral dislike of what are called the cold- blooded
doctrines of political economy, ag based solely on selfishness, and to
the frequent ignorant struggle against the inevitable consequences
-of those laws. It is only lately also, since Buckle rescued Adam:
Smith’s memory from the charge of governing man’s achions aulaly
by those laws, that general perception has been awakened to the de-
gree in which man’s moral sentimeuts, or the unselfish rules which
e prescn’hes for himself from his Judgment of the conduet of others,
form part, equally with the selfish rule of puhtma,l economy, in de-
termiming his actions. Kducated men are beginning to. realize the
beautiful guechanism by which God works out his purpose in this
world thmur?h the combined and. codmterbalancing influence of these .
~two concurrent forces, which he has placed in the mind of his ruling
3 uLE&tLLI‘E, mian. Ab Adﬂm bﬂ’llth} nf' fr ﬂ';mg out the reaulb Qf eagh seb
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of idéas, wisely kﬁa}: the one sepumfae from the othier, so, weiglhing
the mobives @l men which are to guide our future lggialatiun, we mush
ook only to their s_e]lﬁsh_mﬂtiv_ma' and oeislate as if they were guided
by no others, knowing at the same tin that their moral sentiments
will inevitably modify their conduct. &e must first see clearly the
end we seek to attain, We must then legislate so as to make the
salfish motives -of men lead them to that end, satisfied that theil_:
moral sentiments will prevent their ﬁushiug towsads that end faster
or more exclusively than the publie opinion of the country will sup-
port. ) | | |
" We find, then, as a fact, -that the experience of most countries .
shows any active progress in society to tend more and more to absolute
dundlord property in the large landowners, to the destruction of pro-
'pi‘ietary rights in undertenures, and even to the absorption of small -
landlord prnperties' in larger ones. .Any apparent exceptions to this
general tendancy, such as we have mentioned above, if looked closer
into, confirm this conclusion. - These have all arisen from the tga.nﬂfer o
of pﬂliti:cal power from tHe former Landlords to the former Tenants,
and where political power rests there will property in land gra- |
vitate, the same selfish '_mutifeé operating in each case. - For a time
of eourse this transfer .of property with political power will appear
stationary, but the same-selfish motives will speedily again lead to the
game results. Is it nob equally undoubted and inevitabls, that the
‘peasant-cultivabing  proprietor will become” the petty Landlord, the
more enervetic careful and frugal of those petty Landlords will gra- -
.Ilduaily absorb the pruperty' of the others, till the lapse of time will -
~ again invariably lead- to the creation of large properbies in the few,
with the great mass of the agricultuf'al' population depending for sub- -
. sistence on the cultivation not of their own but of another’s land, by
" the. employment first of their Landlord’s capital, and aftefwarda of
‘their ﬂlwn.? With the property in the Land firmly established in the
Landlord, the degree and duration of the subordinate holdings will
~then depend on the prupnrt'inﬁ of ‘capital the Tenant brings to the
-cultivation, as in England 'ﬁtlt-he present day, where the old tenancies
from pear to year of farmers without eapital are being iasis superseded
| ’be twenty year leases conferr®l on farmers with large ugpital'whinh
they engage to employ on the land.

This system, involving the 1drgest production from _the soil and fhe
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tughest amount of mental cultivation in ity occupants, is the a3 yeb
‘only ascertained mode of making the*resources of a definite &rea ex-
pand with a fast increasing..,&ﬁpulatiﬂn. In England, it is the resuls
of the internal force which, demands tho adoption of this the only
meatls. of meeting the dailygrowing pressure for existence. In Java
the same principles, modified to the state of the country, have been
applied by the far-sighted Duteh in antictpation of the pressure, with
the enormous results in the %peedy increase of produce and of popu-
lation which are known to have resulted therefrom. 16 is open to
us in India to forecast the future and to make way for a more rapid
progress 1n production and population. Or we may wait till the pres-
sure from within calls for, and itself creates, the further Measyres. nes -
- cessary for such improvement. But the one thing we ought nobt tp
allow, is what the occupancy clauses of Act X. do in fact create, namely
impediments- to the natural progress of society by the creation of new
and obstructive rights, throwing. a fairly developed Landlord system
back into an early stage of peasant properby which, under a rule of
law and order, cannot bub ultimately grow agaio into the very system
we ar¢ now destroying, but will only attain that partial development
after a lapse of time, the waste of which the fast-growing neces-
sities of India cannot afford.

The.end we seek to attain, and the end we also believe God to be
working ‘out in the gradual progress of society, is the-increpsed ma-
¢erial, social and mm*a,l'~pruspErity'ﬂf all his human instruments. I
is therefore palpably Shortsighted for us finite ereatures to try and
work out that end, by opposing the natural progress of society through
~which infinite wisdom is working out its own results, Al we should
do 18 to use the experience of other countries, in guiding us as to the
impediments to the progress of society which we can remove, and then
- leave its direction to a higher power. o - N

- CHAPTER*V. o

THE PROGRESS OF SOCIETY IN INDIA.
- Ir we have succeeded in showing that the progress of socicty under
a strong andesecure rule naturally temsls to exclusive property in. largs
landowners, to the destruction of proprietary rights in undertenures,

~and cven to the absorption of smak Jandiord properties in large ones,
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we now have to apply these principles to the v&r}mn‘ stages of socicty
in the (ﬁﬁ'@lem: parts nf India. '
" From the eallxest. ages to the pres&n® day the numerous countries
and kingdoms which we_ inelude undemthe general term India, bave
varied among themselves and in the rf;pectwe characters . of theu-
inhabitants, far more than the other collection of countries which we
call Furope. Till the last century or two Kurops had nothing to com-
pare to the splendour’ of several of the native eonrts, whereas for
many centuries Europe has not contained 1n 1tg obscurest depths any ap-
proach to the savagery of the different classes of half-wild abomgines,
who to this day people large tracts of Indian jungle. In such various
conditions of life, therefore, we can study the natural state of the land
senures in every stage of progress, and our first duty is to prevent
the clash of different stages until the advance of the local intelligence
makes the new motives general and the collisioi therefore 1nno-
" euons. The Sonthal Rebellion was the natural resistance of savages
against the attack made on their property by Bengal tuekery‘ with
the lecal weapons of a civilization beyond the comprehension of the
barbarians. Since the Sonthals have been governed ‘exceptlonally
“according to the ideas of their barbarism, their progress has been
great, and the other semi-savages of India often envy the Sonthal’s
.condition as protected from harm and sitting under his own palm tree,
none mgking him afraid. -, Various, however, as were the ednditions -
of the different races and countries in India, we found only two

laws—the. Hindoo representing the patriarclMal stage of society, and
the Mussulman law designed for a nearly similar condition, but which

 the position of its professors, as the conquerors of India, had modi- -

fied exaetly as in Spain under the long dominion of the Moors. DBoth
Hindoos and Mussulmans had also been carried, by the progress of
society and Dby the constant wars of their varying rulers, beyond the
stage contemplated by Hindoo and Mussulman laws, ami into the
natural feudal condition of a society full of danger and uncertainty.
But though the operation of these laws had thus been wmodified,
the laws themselves remained. nominally. unchangeable, Leing each
recarded by their professors as divine revelations, One of our mis-
takes has been to apply these®aws accurdmn' o the lﬂtttl‘, regggdless,
of the real change in thelr operation caused by society having pa*s&d
in most parts of India into & diffe¥ent stﬂge.
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-Hindoo socieby was in ‘the first afrm.ultuml stage or in {hat wher&.'
_occupancy forms the only. title, at the period when the Thudnus were -
~independent; and the Hindbe Jaws therefore wkhmh have come dnwn.’.
‘to us treat of prupnetari ritht 1n land, mainiy as 2 condrion of pea-
- sant cultivating pr operty. ﬁhe laws of the Koran also treat of landed
. properby chiefly as peasant tenures under a despotie ruler. . But dur.
ing the 800 yoars of Mussulman government in Lidia, the progress
of society and the lawlessness and danger of an uncertain rule of Varys.
ing conquerors, threw society, more or less in different parts of India,
Into the second. or feudal stage in which we found it, The very texm'f.'
ryot, which we miscall tenant, is really a subject or vassal, inplying
the strictly feudal ideas both of :aLIbII]lE‘ilTB liability to. service and of
~ right tn ‘protection. Lord Cornwallis and his great advisers. seem ttL'-
“bhave understood, that the mere substitution of the English rule of ore.
det and safety for the Muossulman rule of lawlessness and danwe;
must -abolish the feudal motives which then governed the relation: 6f
landlord and tenant in Bengal, and must substitute pecuniary inter- |
ests fﬂr mutual protection from enemies.r The Code of 1793 wisely .
lays c:Tuwn ‘the pabh along -which self-interest will drive the progress
of snmetjr mtn thie third. stage for the general good, ouly breakmﬂ--:-
the transition bto the then peasantry, by retaining to them as temants .
arramst their future landlord the privileges which had already been,
conceded” to them by the feudal interests of the sams Lnrd when
they were his vassals. Thus the inevitable change was &l’]m‘ltﬁﬂd and’

| guided, and during 5Y years frﬂm 1793, as we have shown in. the
former chapters, Hs operation, ,i;lmu:rh hewalled, was not materiaily

. 1mpeded Bengal under this development of landlord rule made rapld'
sbeps, and the result was the material prosperity. of the Province,
the educatignal progress of her peoplé, and their great Jmpmvement
,m moral and social life beyond their fathers, AR SR

| _- In other parts of India, and by Lord Cmnwa}ha’ SULCESSOT, DANTON -
O views were: entertained. The change of motive from mubual
- protection to pecuniary interests , which must follow between the na-
tive noble and hLis peasantry on the introduction of Engh&h rule, -
was 1ecﬂgmzed but all the efforts of Government were employed to
‘defeaty.the natural progress of samety‘ and to revert to a state of° pea- -
sant. prﬂpertv, unposmble with a rich soil like India and among idle
. Hp’lthﬂtlﬂ races, except in the first stages of agmultmaldlfe The



natwe noble was &fatematmalbr ruined, and the avowed object was -
to reduce allelanded IIIIrtuanures to peasant cultivating property, and to
Government rent disguised under the ame of revenue. For this
purpose the old Hindoe laws made fnr‘sgeiety in its first stage were
invoked and misapplied fo society passin® into the third stage, and
the village organisation, which had been maintained in the feudal
,ép-::rch of India as an additional protection, was lauded as the natural

and best eondition Di'-S;}GiEty under a secure Governffent. The result
‘was analogous to what would have cccurred in England if the Stuavts,
oh suue&ding to the Tudors, had revived. the laws of Edward the
Confessor, and had destm}ed the mtermediate progress’ of society
through the feudal ages.. The country retrograded ﬂ-ﬂbly In pros-
pputy and in all the arts of civilized life, until the great India of

;&Bhar and Aurungzebe qauk to the torpid condition of Thumasans .

village republics and of Munrn 8 ryotwarree districts. . .
 Greab efforts have been made to shirk-this questiofi and to avoid
the inevitable conclusion. ~The contrast of Bengal to the Nerth :
Western Provinces, and still more to Madras, has beeu imputed to
Everv other conceivable reason but the real one, that in Bengal the
natural pregress of soclety 1o the creation of exclusive landlord pro-
perty in the soil was aliowed fair play for half a century after the
Code of 1793; whereas, 1n' the other'parts of India, the natural pro-
nress of sﬂmet} was violently arrested by the creation or the” main-
venance of peasant property. The difference has been imputed to the
- perpetual settlement or limit of the Government land tax.  But this
only shows the real truth more strﬂngij Madras has had a Pera
petual settiement or a fixed limit to the land tax longer than Bengal

n has. But in Madras the perpetual sebtlement was made with the

peasant and as a protection and support to peaaaﬂt property, wheredy
. in Bengal the perpetaal setilement was made with the landlord:
. Although under the Madras perpetual settlement the pealsan}'l-and#-
owner has been constantly petted, and in Bengal the landlord owner
~ has had his necessary rights and powers gradually curtailed, still the
- difference m favour of the landlord owuwer is undeniable and over.
‘whelming.: While in Madras old cultivated lands were abandaned
the ]uncrle disappeared over the g¥eater part of Bengal, cummeme 14 -
creased, capital accumulated, and population became more dense ang
yet more prosperous. If Madras aftd the Noxrth Western Provinces

-



are now beginning f;ﬂ'-rim.pmve it 18 because the rise of prices, the
opening of markets. and a sc:rgewhat ‘higher cultwatmn of the soil
are fast creating peasant ldndiordism, which, ~however great a fall
from the late condition of Bengal, is a step of progress in the natural_:
direction, from the peasany culbivating property which has long kept
down the natural”resources of these fine countries. - The member of
the village brotherhood whom Gowernment appoints to collect the
village land tax} is foupd to have made himself the landlord of his
“eompeers, and to be daily drawing to himself the proprietary nght
_over the whole village lands. And the old exclusion of strangers
- from the village brotherhood, maintained.by the officials as indispen-
sable to the joint village. tenure, is complained of as an impediment
" to the gratification of the pecuniary motives which a safe Gﬂvern—”_
ment has substituted, in each villager, for the former mutwe nf mu—
tual protection based on joint property, . \ S
Yet in the teeth of this teaching, either because this plmperlty IR -
Bﬂugal had not been mﬂnupnhsed by the peasantry, according to the
impossible desire’ of the moxoid philattshropy which had gr dduaﬂy-
- permeated the official mmd or else-in pure ignorance of the laws of -
social progress, the effort was made to throw back Benwal socieby to a -
condition of peasant proprietary right. The wish to remove the last
- remaining feudal power of the landlord, that of summoning the atten- -
ddnce'ﬂf his ryot, was embodied in an Aet the only. result of which
eould be to arrest the natural progress of society by reatnrmﬂ land-
cd property to the peasant, who 1s without the means or the know-"
ledge required for 1mpmvement5 The lesson is equally ignored in, -
" 8ir Charles Wood’s late instructions for extending the perpetual
" settlement all over India. . 1’435”:1«31"6 the large Landowner’s land tax
is to be fixed, prosperity will at once take astart. . But where the. land
" tax is fo be fixed with peasant cultwators, a great increase of prosperi-
~ ty-canpot be looked fr.:nr, till they have pﬂbbﬂd through the next step of
peasant’ landlordism, and -the Etrﬂnger and more energebic among
“them has absorbed the others and’ thus made humﬂelf a large 1nstea,d".:
of a small landowner. g L o -
- A cwrigus illustration i;rf the béﬂeﬁts incide’nt _tn.t:hiq in:e'vitable
- tendeney of the progress of sociery is afforded, in fhis very respeet
- of land tenures, by the presént condition of Kngland. A hundred yea.la.:_'j-
ago Ergland- was {ull of small” yeoman frechalds, which have been .
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E‘lﬂ-dﬂﬂ“j" abmrbed\m‘m the 1gcrer landed properties by the ordinary
_wurkmn- of the selfish laws of political economy. Scotland was even
‘then st.:mrvmc- undeg the rude cultiva¥ion of clannish coktiers, and
pauper lowland holders of heritable feug' Ireland’s cottier peasantry .
were just renéwing a lease of life by thE introduction of the potatoe
“on their half reclaimed patches of bog. Scotch and Irish cottiers
"have, by the working of the same laws, ‘been cleared off the. fand
“they kept unproduetive, and have either emwrate&ur risen from cot-

- flers into day labourers.. All this has been a'source qi constant regret
| mﬁanwhlle The &eeay of a PR |

“ Bold peasantry, the country’s pride,
Which once destroyed can never be supplied,”
-'haa been made the theme of much humanibarian nonsense in the in-
“terval: Bat 11: 15 certagn that if the landed tenures of Great Britain
| were unw n the same condition as in the middle of last centur y,she
could not support balf her preqent population ; that famine and misery
would be yearly deumatmg her people; that she would neves have
- ‘attained her present commercial and manufacturing supremacy ; and
| _tlﬂt all the new regions of the world, which she bas since peopled
with her redoubled energy, “wounld be still lying waste under their
former’ savatre rulers. What can better show the difference wisdom
bLetween God’s laws and those of man, than that such motives led,

-

and wewe indispensable to lead, to such results ¥~ ., ' o
If, in the middle of last eentury, shortsichted strangers ha,d 1m-
. 'pnaed their foreign ideas’ upon our people, had given fixed tenures
~ and rights of occupancy o ‘Seotch and Irish cottlers, had curuaiied Yo
pnwers of landowners, and had thus devoted the land to a continuance -
" of its then exacrable busbandry, it is difficult to overestimate the fears
" ful consequences which must have ensued. But fortunately in
Eungland, the laws of the cuuntry were nob impdsed {rom mthmut but
K were evolved from within, and were therefore the natural expression
of public opinien gmd{,,d by gelf-mtere:,t and the. spc}ntanﬁﬂus groove
~ “ipto which the progress of a fast changing society ran. AS such they‘
undoubtedly sinned against the philanthropy of many, but, while made
on selfish or politico- ‘economical principles, their oper Etmn was tem-
pered by puhhc npuunn 1nﬂ"1'.1t-:enmntr-the moral sentiments of thﬂ‘;a
" who employed them. This, wfshnut any but passing and 1n. ‘most

| ~cases chxeﬂy ﬂentlmental injury tu some few Llﬂ.thh or naividuals, has
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led to the present '-glpir‘i{ius'eanaitiﬂn ,_:ﬂf Enﬂ'iand’f s power and pl‘ﬂ‘%pf‘-

_ 'rit)r |

- 8o in India we see God’s“wisdom m}unteraetgﬁg man’s folly in the

- uuexpeeted working of A2t X. of 1839,  The peasant cultivating 1;

property,  whbich the Act was intended to secure, woild have been,

- as long as it continued, a direct injury to the country at large. But

~ the peasant Iandinrdlsm, which the Act is really fast creating, is far -
+ the lesser evil of the two, - Peasant landlordism, though open to nears
ly every other scientifi¢ reproach, has the advantage in India of being -
- the only Landlord able to demand a very high rent without exciting ™

philanthropical objections, and thus to lead to greatly increased -
'prudﬁctiun Till the passing of Act X, the cultivator’s rent being

unmsel}r limited to the Pergunnah rate, the peasant paid the landa.

- owner ahout ‘an average of a rupee a beegah ell over Bengal, and ont

- ly produced beyond that enough for his own wants, for. fear of raising
the Perguonah rate. Now that he has got rights of occupaney
gurenﬂ him with leave to underlet, he at once makes over his land to
~ some @ther, unwersally on the tenure ualled “ Adhie.” . This con-
sists in the peasant landlord supplymg the =eed and lending the
plough bullocks. - The cultivator has to repay from the Lrnp first twice
- the amount of seed supplied, then a certain proportion more for the
loan of the bullocks, and. lastly has to pay half the remainder of
the crop for rent. Under this system of course the land has to Le
made to yield more than when it had only to support one eu}tuatmg
family and to pay one rupee of rent, but the surplus produce is thus
diverted to the support of a host of idle and useless middlemen, in-

stead of going to the head Landlord and thus putting him in a con-
dition to accumulate capifal for the improvement’ of the estate, and

fﬂl‘ th& geneml gﬂnd purposes mevltably requltmrr tag a wuntr}r from_
- the accumulation of capital in intelligent hands. = . |

-+ Thoughg this ereation of peasant landlordism is much less injurious
tﬁan peasant - cultivating property, still it throws society baelr and
is much less beneficial than the large landloid property to, which

Bengal had before attained. It leads nevitably, as we have shnwn

~

to the san® result ab a later period, a.s #oon as there has been time .

for some few of the peaqant Iandlnrds to absorb the nthers Act .

X, hnwever not only creafes the evil now, but secures a permanent.”

‘new gmwbh of the ewil in the ﬂnntmunusly accruma NEW r:rrhi:a uf_'_
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oeeupapey - .conferrcth by ifs u’nﬂsmnﬁ May the country ab least
be saved from the ﬂgﬂﬁﬂquiﬂﬂ'ﬁh of a longer persistence in this suicidal
policy, by a general gecognition of its p‘@rm(,muw effects, and by the con-
sequunt cessation of atfempts to reslst t1fe natural progress of mmety

CHAPTER VI,
 PEASANT RIGHTS IN BENGAR..

©IN the precadmﬂ Chapters we have considered the bemmm of
the Code of 1793 on the relations ‘of landlord and tenant 1
Bengal, and have pointed out the motives which gnve‘t‘n these re- .
lations in different stages of society, as well as the injurious tﬁf:cts of
Act X, of 18591n tarowing society back, Belore 'we offer auﬂ'ﬂﬂstlﬂua
for the amendment of Act X, however, we must frst ascertain exach-
l:,r the materials on whmh our legisiabion 1= to wu:k since Aet X.at-
self is our warning that the best intended.legislatiop, unauppﬂrted by .
‘such knowledge, wml\s in a manner . dlrectly opposed to the wishes
-of 1t8 framers, ' . ' | - _
~ What were the actual peasant rl-:rhts in Benwal both at the perpe- |
tual settlement and up to Aet X.? This lies ab the oot of the sub-
jeet, as being the umtura.l development of the existing progress of
society, and as such "the surest guide to our future legwslation.: The |
answer will also enable us to meet the arguments of those who catinot.
deny our abstract of the Code of 1793 and of the subaequent judicial
inter pretatmn bub who resist the inevitable conclusion by saying that
~ some rights of oceupancy hiave, notwithstanding, ali along existed and
been claimed by the Bengal peasant, and that therefore the mere
silence of the Code of 1793 on the subjeet 158 not: conclusive as
- to the r;ghts of the peasantry., -Comments have .also been madﬂ
‘}o the effect, that the Code of 1793 meant by the general term,
Khoodkast a2ny occupancy rights which might afterwards be. found
to exist, and which the despatch ofr the Court of D:rectﬂrs of
- 920th September 1792 said * were not and could not then be ascer- -
~ tained,” and thabt the: Code cnnsequent}y was so [ramed as to leave:
~ peasant rights for future 1ecugmt1nn when the Revenue nﬁliels should
he able to discover them. It%s also said that the permanent settles.
- ment of Bengal deprived the Government of any farther mterest in
" the Bengal land fenures, and thab cunsequentiy the u[ﬁcma nevm ‘
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made any furtber inquiries as to the ]JEB,SH.Ht 3 rights in Beucrfﬂ Such
undoubtedly has been the official them}f of late years, and partleulatlv
- since ol Mackenzie's Act; @s applied in the North Western Pro-
vumea, had led to the dlEl’l‘ﬂ'El‘}" and to the 16001(1 of peasant 1:1?111‘.3
there, The inference therefore arose that similar peasant rights had
all along existed in Bengal, and that inference was, as we have sh(}wn,.
first Judlmally recognized In 1856 and then lewlhlatl?cly enacted by
Act X. of 1859.% As this arcument of the hidden rights of the Ben-
gal peasants will no doubt bear strongly on any. alteration of Act
X., we shall ﬁrat of all consider what degree of truth’ may underlia
i, , ' - |
. The first puint that nﬁtumlly éxciteq wonder 1z that if such rights
really existed as then acknowledged facts, previous to the Code of 1792 S
tuere should be auy doubt about them. If the French were to con~
quer England and Ireland and then enquire as to our landed tenures, -
| there could be no doubt that they would immediately discover the -
1ights of copyhold tenants in England, and the tenant right of the
north of Ireland, But if ph1ldnt11mp1.~,-.ts among them were to contend :
that the land did nob of right belong to the present English and Imh:’ii-'-’:
landlords, but to the peasantry, because the Saxon Fraoklin had been
deprived of his rights by the Norman conqueror and because the Celtic -
landowner had been. unjustly ejected by Strongbow’s followers, by the
Euglish of the Pale, and by the Crown grantees under the Tugors and-'-.'._.
the Stuarts, no doubt the French would have much difficulty in ascer-
taling whether these Tights did or did not exist. They would of -
coursg find plenty of claimants both in Irelapd and in some parts of -
dngland, who would leudly proclaim, and in some cases even prove,
their. ancestors’ proprietary holdings, and whe would be discreetly
‘silent as to the means by which thuse holdings, or at least the pro-
prietary right therein, had passed to their present landlords. bmne-'
Cynie Inbht perhaps object, that if the rights claimed were more, or. :
$ther, than mere rights of property which by one means or another
‘had passed to the present landlords, these rights would at least have a
name and some late recognition in the public life of the peup]e wllose
| cﬁnqueab hag Just been effected, and thas if actunlly emhtmcrthere could .
. be no doubt about the fact and no difficalty tn ascertaining if.
. Now this was exactly the case in Bengal before the perpetual set-
| tbe,mx—::':s*; Mr. Grant wnd the other supporters of the peasant’s right
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to-be declared the -‘.%,ﬁdmw;nef = ctead of the Zemindar, set up the same

antiquated claims onbehalf of tae Bengal peasant.’ They were obliged.
to admib -thaz, in the actual state of 'ﬁh_i_ngs a5 we found them, such

rights were at least?dormant if nol ubanlete, but this of courss was

attributed to the usurpation of the Zemin gars. The East India.Com-
pany was urged by ghetn to'act on claims of right instead of on exisb-
ing facts, and %o declare the peasants of Bengal the landowners, dis-
miss‘ing the Zemindars, whom they called ITa:_a: Cnye,ctm's, with some.
pecuniary compensation. A policy of the same kind was iniviated ins
-Qudh by Lord ]Jaihcmsie on the annexdtion of that country, when his
‘officials began ripping up fitles, and taking-the land from its actual
"pussessurs to restore it o claimants, alleging thab they or their an-;_.-
cestors had been wrongfully dispossessed. As the time of this change

%y Oudh was favorable to revolt, the rebellion broke out there with -

the completeness and, unanimity which we all remember, and was
only stayed by Lord Canning’s proclamation<of a general confiscation,

."and by the Oudh’ leaders being informed that this was merely a

- means of setbing the progeedings of Lord Dalhousie’s revenue officers

aside, and of thus restoring the estate to the actual possessors at the

time of the annexation. Since this has been carried out and the
‘eountry has been remade into large landlord estates, Oudh has not

only been peaceful but is one of the most rapidly progressive of our
Indian provinees. . | EETER I

. But-Lord Cornwallis, backed by.Lnrd Teignmouth then Mr. Shore,

and by his other eminent followers, was toogyvise to act on antiquated
claims instead of on existing facts, and therefore he made the Ze-

mindars landowners instead of the peasants, while at the same time
"he rec

and a name. Although the Court of Directors, in deciding between

the supporbers of -the peasantry and the supporbers of the Zemindars

could not then be ascerbained,” there is mo reason to<elieve that

ognised such rights in the peasantry as had an actual existence -

~ as landowners, might say that the rights of the ryocts “ were not and

| Yord ‘Cornwallis and his supporters had any doubts as to their then
'_;'__existing rights, whatever opinion might be entertained as to the

former rights of which they had been deprived during the 800 }'ears_.

- of the Mussulman conquest., :The Ex'is_tiﬁg rights - thgn®claimed were
~all comprised under the two heads of Khoodkast ryct and Pykast

~ ryot, and, till 'A_ﬂt' X. of 1859, neither ryot nor Zemindar in Bengal
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knew of any other rjrut tenure ‘than snix{é form of ﬂ;ﬁe or other of _th"ese
two generic terms. Il the perpetuai settlement the officials xu Ben«
gal performed for 'Gavernmfit much the same.duties as a Dewan or |
Head Steward now ‘does _fui the Zemindar lawdowner, and to them
- those terms, with all the nocidents attaching thereto, must have been
much more familiar than they counld possibly be o the later '::.uﬂidial_ﬂ
“who only dealt with the _Zemindar, and the expression of whose ig-
norance culminated in the doctrine that a.Khoodkast ryob’s tenure -
grow. R e
~ Our c‘ﬂntentidu"_is not as to what "may have been or what,
even probably were the rights of the peasantry 800 years ago,’
but as to what were their actual, -effective and recognized ri'gh't"s{ |
o 1793, We contend’ that, although the Code of 1793 is wige]y'_f
“silent as to any theoretical and ﬂbsﬂlete_ rights in the péasant}y af™
- Bengal then set up for them by My. Grant and ,his-sl:tppﬂrters;_.
it deals with all the.actual, known rights then practically own-
ed ' by them. These were known by'_the_ framers of the Code of
1793, a8 well as by the whole native population of Bengal,"nniy as
‘some form of either Khoodkast ar P_}-’I«:astbrynt tenure. The various

forms of local holding bore many names and differed in many yes-
pects; but whether each of such forms came under the head Khood-
- kaat ryob or Pykast ryot, depended on certain invariable attribates
~and carried with it certain acknowledged rights. The distinetion
~ depended on whether the ryot resided on . his holding or not The
‘Landlord’s object was to get permanent tenants on whose eonti-
nued cultivation he could rely, and whose attachiment to their homes
would prevent their deserting his property, whenever his mcreasing
. demands, based on ﬁhe’increasihg pmsf&rity and abundance ﬁf'maney_ -'
‘in the neighbourhood, gave them an’ opportunity of getting better
- terms 'elsewhéf‘e._"-'There_' was also the coliateral object D_f,; by ?l’l.i_-'ﬁl_.
means, getting even at first a somewhat higher rent in the aggfégate;_i
for the renf,charged on the portion of the Hnlding occupied as Bastoo
. or ‘Homestead was always higher per acrz than the cultivation rent of
the other portions of the land,’ To obtain the security of permanent
cultivation by permanent residence, the custom had grown up of grant.
ing to suchwrgsident cultivator an iudeffasible right tp._his holding so __
lowg as he paid the stipulated rents and continued to reside personally
‘on_his holding, This was the Khoogkast ryot tenure where the a,d_-_*,_'-:_.:

T b
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vantage of fixity t‘;: he peasant was made to cenespuml mth the
landlord’s. secyriby by the tendht’s continued residence and cultivas«
tmn, and to cense wilth the tenant’s rgreval. Under this'tenure the
peasant had no power of underletting orgtherwise alienating any por=
tion of hiz landlord’s land in his occupatiffn, but mercly had a ptrma-
nency as long as he afforded to his landlord a cﬂrrespundmg security
by his continued residence and cultivation. |

Attached to this double residence and cultivatign were ‘the Ba: fcm
or Homestead rent and the various other cultivation rents for the
separate portions of the holding fitted for different crops. In each
case however, whether of & Khoodkast resident cultivator with =
permanent tenure or of a Pykast non-resident cultivator whose tenure.
was only at will or for the ferm of his lease, these different rents,
¢ hether for residence and numerous kinds of cultivation, or only for nu-
merous kinds of cultivation without resjdence, were all totalled in the
}andlord’s books, and the receipt given only for the lump sum. Thus
.1t did aot appear from the receipt held by the tenant whether he was
a Khoodkast ryot with a Jpermanent tenure or a Pyhast ryot with
only a temporary tenure. The real nature of his tenure was®ascer--
~ tainable by the entries in his landlord's books, and by the palpable
fact of his residence on his holding, and was of course well known to
the whole neighbourhood of peasants. This will be better undersfood
by reference to the series of Zemindary papers for one estate which
are in thé Appendix. - | - -

The first 1s the  Ckifiz or Flb]d Book of th® thﬂ.te, preceded by the
" map, showing the division of the estate into forty lots, and giving
the name of the oceupant of each lof, its position with respect to the
. other lots, its length, 1ts breadth, its superficial area and the sort of
land of which 16 1s cﬂmpﬁsed. The superficial area in each page is :
added up at the bottom, and the tobal of each page again summaried
into heads reproducing the same total, R

 This is followed by the ELjai Chitte or aggregate of the Pield Booky
showing first the aggregate of each of the four pages of the Field
Book which are then added together into tofals, and followed by the
" total of the estate showing that and the tuhalﬁ of the aggregate of
- each page of the Field Book to ‘bmrespnnd S !
This is followed by the Khutliun or Ledger a&ttlllg forth under the

name qf each tenant the numbers of the lots in his oceupation, the -
. . . o
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measured area of ea,ch ot and the kinds of landa romposing each Iut -
‘the areas. of the lots in his pecupatidn being totalled at bottom and
shown, to correspond with €hg totals of the dlﬂ’érent kmds ‘The dif-
J[r,‘IEﬂE pages of the ledgm (e then summaried In the E;{maf or total
aggregate of land in eacl tenaut’s holding in the estate, and ‘the
aggregate shown to correspond both i in the entire area and in the par-
ticular sorts of land with the area before simwn in the E’fsmz Chitla
'ﬂr*ﬂggrfgate area,pf the:lats.

‘Having thus doubly spemﬁed the particulars of each holding in the
'tataﬁe the next paper is'the Jummabundee or pariiculars of rent of

_LLIﬁILIE;].t fenants ﬂIl the estate. This sets forth, under the name .

of each Tenant, the particulars and area of his imldmg with the rate
‘of rent. per Beegah for each different sort of land in his occupation, .
~and then the amount payable by him for the area of each sor h&l& |
by him. This is foliowed hy the Jumma Waszé Bakee, or Rent Roll -
“of the estate, shewmﬂ each tenant’s name, the area of his holding,
‘the yearly rent payable by him as &b&.tracted frum the Jummabundee,
;the amount pau:l the balance due, interest. thexeun, total receivable

o ldst ‘year, the amount’collected, the rentb fﬂr the cutrent year,
and the final bd}dllﬂﬂ due for last year and for this,

-Now from these papms i, 18 easy o spemfy whmh are I{hﬂndkast_ |
_Ljﬂts and which are not, .- -~ . e i
The Flwal, or agglegate hﬂldlﬂﬂh uf eaa.,h tenant shnwa thah a.ll
~' but one of the ten ryots in this estate’s papers hold Hnmeateads, and .
the Chitta or Field B&ok shows that certain among the 40 lots are
the Family Houses of the dlﬁﬂlent ryots. | 3
- Al these. ten therefore, ‘except Ram Doss who has no Humesf{-a& |
Care Khﬂﬂdhﬂiﬁ ryots, though a question might arise with regard to
Ram Paul,. whos¢ Homestead is entered in the Field Book ag ¢ Lut: |
No. 7. Huldmg of Ram Paul, Family House of his under-tenant Ram+,_.
Hurry Dose”  Acpording to this he would have forfeited his perma-
‘went erWKt by ceasing to. be 4 persunal rr:sldent but in bhe happy-
go-lucky way. the patives mdnage these things, no doubt as Eﬂncr as
: by some one continuing to reside there the Landlord ensures the Lnn-
tinnance uf Lis cultivation, he eares not to look farther. -

‘But as a question of right this was fuite clear and undﬂuhted alI over
| {nrfal and Behar, that wh :ergver the ryot settled and set up his houses,
hold f’ﬂds on hig landjord’s la nd__}_m"hu:h he cultivated, there he had'a
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'pprmanent indefeasilye Ixhundkant hnldmn- so long as he continued to
realde, and to pay Hmmewte&d rent as well as cultivation rent accord-
ing to his lease, or gem}rdm& to the uMual rate in the nﬂghbnuvhnnd ]
This holding was of equal force and permanence the first day of 1ty
existence as after 50 vyears, and had idfelf nnthmfr what&ver to do -
with lapse of time, prescription, length of possession or any other
question depending on stich considerations: It depended solely on
the "grant of the Jandlord according to the custow of the country .
wisely making the tenant’s interest in such holding co-extensive with
the landlord’s advantage.
“# On the other hand it was Equallv r:if-al and . undonbted all. over
Bengal and Behar, that wherever the ryot did not set up his house-
| hr_ﬁd gods on his landlord’s land, there the enstom of the euuntrv gave |-

‘mm no claim whatever to his holding beyond the terms of his lease, s

~or, if he bad no ‘lease, beyond his landlord’s will, It was equall}r clear
lﬁ}at in Bengal and Behar a$ least, till Act X. was passed, them wag -
no-more idea that any lapse of time could alter or enlarge thls Py-

kast' interest, than there how ‘exists any such idea in Eﬂﬂ']aﬂd as tn. -

tenancies at will or tenancies from year to year acquiring any extra-

force from lapse of time or from long continuance. of possession.  In

" fact the idea was to the Bengalee mind absurd. How could any'
}apﬂe of - time change a Pykast or non-tesident holding into a "Khood-.
“kast or TEEidEHt holding, the only holding aceﬂrdnw to his 1deas that 3
~¢gould nnnf'er a permaneney of titie 10 tha hﬂlder? Lt
- Of course it was but in a few cases, wheth®t Khnudkaat or Pykaqt |
that the ryot had an-actual lgase. ‘The wvarious Regulationg re--
"'qmrmcr landlards always to give lesses had always come to nﬁthmg”
againsi the GROTMOUS number of rynts and the general ideas of tha
- 'peuple But whether there were a lease or not was: immaterial, for o
the. pmmanency of the teuure, or its mere temporary characbar, de- -
_pended on the plamn, palpable and incontrovertible fact—-—-dld he m.* dld 3
_hE not reside on his huldmn'? L Lo ..
On the pther hand the Pfkaqt r}ﬂt s temure had no ﬂnrfhtmns of
etther peraunal restdence or pérsonal cultivation attached to it, and cons
{‘erred no right of -permanent h{:ﬁdmn‘ whatever; A Pykas{ rygot as such.
- was always liable to be evicted by his lardlord, though, according to.
“the custom in most parts of the c{mntrv, as long as he wmdnnud he

could nnljr be 1?(1.‘-.1(1& tD pav the rafe usual in the e lﬁlmqulhuud “The
| . F . . : :
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- Pykast ryot, in whatever of the various forms. of Pykast holdinga
known by different. names in different parts of the country he might

hold, made no pretence evénto any permaneﬁrne of holding, exceph
%0 far as he could get a ltuse from his landlord eithier for a term or |
{rom ‘generation to guneramgn In either of these cases his tenure re.
mained a Pykast tenure, but became of course good for-the term of
- lease. He could then underlet it, or sell 15, or deal with it as he
pleased, which wus never in the power of the Khoodkast ryot to do, |

- a8 bis perpetual ‘holding by virtue of his tenure was strictly enndl-
 tional on his personal residence and personal cuitwatmn -

The only other form of peasant hnldmg in Benga! was what wag
galited Lackraj or rent-free.. This not unhke]y was one of the uldesb' |
peasant tenurea in the country, as where the fam:ly of the origina}
" first ﬁcﬂupant of unowned land had ontinued to cultivate thetr
ancestral acres without acknowledgment of g smaperior, this would
‘naturally be the form their holding would assume. - Bub this form
had also been laryely made as gifts to inferiors, and as all such rifts |
were. mvahd according to the practice of the Mussulman Government,
we continued the pmhlbltmn, and in 1793 annulled all such holdmn*s' |
a¢ had nof, been recognised by ‘our predecessors. ', The number of

these valid hnldmgs paying- no rent is also comparatively so small N
. that they need hardly be taken into account, and, like.the petty
yeomen frecholds of Enﬂ'land they dn not.atfect the questlcm of l,a,nd-'_'-
lord and tenant. ‘ |

Now this agrarian tnnwledwe 80 new to our English ufﬁemis nf{
. this day, though famhar to every Native peasant, was A. B, C. to’
~ the framers of the Code of 1793 and also to their opponents, between
“whom the only ~question was whether these Khoodkast double rents
“and P_}f]iast" single rents, formerly paid to the Zemindars merely for
~trapsmussion to the Mussulman Government; should be made fixed
for ever, aud tuus the property in the land be vested in the ryots ;o
8r whether these rents should be aHDWEd to remain as they were, mostly
depending upon the usual rate of rent in the neighbonrhood; and
~ the amount payable to G:ﬂvernment by the Zemindar, instead ﬂf dee
pending c;nhhls collections from the ryots, should be fixed at ﬂﬂe-"
.sum for ever, thus veabmg the preoperty in the land in the Zemindar.
| As  far as we are aware there was 'no suggestion on.either side as_
- %o any xights of occupancy in the ryot. The ' question was as to |



(45 )

who was most ent? ﬂﬂd to the new right of property about to bie cou-
ferred by the Guvemment The liabilities, the duties, and the rights
of the Khoodkast rxntq and of the Pydrast ryots are assumed as com-
mon kuowledge all through the -argument. The guestion was only
whether, from the known and existing stalle of things, there wag more
reason to believe that the ryots had been the real landnwners robbed -
of their property by the Zemindars, or the Zemindars had been the real
landowners robbed of their rights by the MussulmaneGovernment, We
are therefore elearly of opinion that the expression in the letfer of
the Court of Directors, that the rights of the ryots are not and can«

not at present be ascertained, refarred to the rights of property claima

ed for. them, and. not at all to the existing rights attaching to their .

tenures as either Khoodkast or Pykasb ryots, and whieh couid no
11101‘& be unknown to the Civil Servants of thDEE days than to the
manager. of any Zemindar at the present day. -
8o much was this general knowledge asbumed that, while it un- -
" derlies the whole Code .of 1793, a stranger in 1863 could not gather
‘it plainly from any of the expressions of the Code, thuu-:rh the exig
~tence of such knnwledﬂ'e is incidentally shown two years later%y Re- *
~ gulation 51 of 1795 for the province of Benares. Section -X. spem-'
" fies the different rights of the ryots in Khoodkast and P}’kash hold~
ings, viz..that the Khoodkast ryots, as long as they are Khoodkast
or remdent and cultivating on the same landlord’s property and there-
fore paymﬂ' two rents, have permanent rights and are not liable to
‘be. evicted ; bub that P}rkaﬁt ryots, though™only liable to pay the

ipergunnah rate of rent, as long as they are allowed by their land-

" lords to remain, have no rights®beyond the terms of their leases, when

it is at the uptmn of the landlord to renew the lease or to EJEﬂt thé
ryot. .

'Wa 84, theremre adﬂsedly that the 11-:rhts and iucidents of each
of these kinds of ryot holdings, under one or nther of whizch generm
" terms every Bengal ryot holding comes, by whatever name it may

~ be called, were well known to the framers of the Code of 1793, and

- that such rights and liabilities were intended’ to be thereby dealt
with according to the existing custom of the country, *This shows
that, even at that time, anmaty in Bengal had passed into the thlrd
or landlord stage. Rights of nﬁeupancy existed, but only as the ac-
knowledged incidents of a par tmular tenure, mhlch it was wholly m
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the landlord’s power to give or to ref‘use and _cxcept as under thab
tenure the relations of landlord andtenant in Bengal in. 1793 were
exactly the same as i}hey hate been in Enﬂ*lan(a for 200 ycars. The
Code merely consented to ¢he custom, which was simply that every
ryot ‘who lived on the latl he cultivated had a permanent tenure,
‘as long as he and his descendants pawd the usual rents and complied
with the double condition - of. actual residence and actual cultiva-
tion'; and that arery ryot who did not so live had no right beyond
the term of his lease or the will of bis landlord, . but was also f:tee'
of all-conditions. These very sensible tenures involved the only rmht-
of occupaney to which the Bengal ryot has ever laid elaim, at Jeast
since our rule in' Bengal.  Wherever he hag set up his household gods
on his holding, and pays a residency rent as well as the different
cultivation ‘rents, thére he claims and insists on his legal right n\f
oceupancy, even if his tenure first began. yesterday. Whmevnr he
does not live on the spot and pays rent only for cultivasion, there,
till Act X. gave him an advantage he never before dreamt of, he
*always acknowledged hls landlord’s absolute right to eject him ab
the EXplry of his term, but of. course urged, as any English farmetr
would, his long holding as a moral claim for his iandlmd 8 ﬂnnmdem—'
tion_and for a renewal of his lease, |
~ The important, most important, difference between this old crs-
tﬂmmy nuhb of occupancy and that given by Act X, is tha.t in the
former case it was at the landlord’s option to create new conditional |
rights of oecupancy or not, whereas under Act X, unconditional rights.

of occupancy grow up daily against Lhim all over his estate, and filely

hig property from him bit by bit. &’hm difference is of paramount

importance in the progress of sucletv 5o ]DHD‘ as the landowner desired

to attract hands to his estate, he was obl iged to make Khoodkast -
ryot tenures, bub-as scon as his estate was well enough peopled he .
-then let s land nnly on Pykast ryot tenures, Thus he econferred
occupancy rights or not according to,the reqmrements of the estate,

and to the condition of the labour market, while the consequence was
the improvement and extension of cultivation,”” Bub what occupancy’
rights exittgd were derived from' hlm and did nob grow adversely
“to him, and therefore did not lead to eontest ag the oceupaney richts
under Act X. have done. .[‘he very ryobs for whose henefit Act X.
was passed hwe in many cases been made sufferers by if, for the
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old well- Lnﬂwn num].panty 1-:r1;1lts en_]nyed by their fathers and them- -
selves were entlrely changed by ‘the oceupancy and other clauses of
‘Act X. of 1839, .Ed]& Khoodkast ryo® was deprwed of the permas.
nency of his tenure till he had been 1@years in possession, and was
relieved froh all the former eonditions ‘f._th_at tenures The Fykast
ryof who had been 12 years in possession had a permanent tenure
granted him, which neither he nor his lanalﬂrd had-contemplated, -
“and which if his landlord could have foreseen he wwuld certainly not.
have allowed him to acquire. And lastly these new rights were

eonferred in ‘terms which purported to be only the ratification of

‘0ld rights, and thus had a retrospective effect, in every case in which -'

~the Jandlord had not had the supernatural foresight to insert in his

lease clauses against an unknown and llUIIHﬂﬂ‘lIidblB aequlrement of
'J L 3
a r:ght by 12 ye&rs uﬂeupan&y

. | GHAPTER VII.
PR THE TRUE LAW OF LANDLORD AND TENANT.:
- ”‘HE real OCCUPADOY . rigltts of the Bengal Peasants, and the leal Ye-
" ations between them and their landlurdn, have been shown, m':wklnr*
. distincliy the stage to which society in Bengal had aftained hefﬂre'
‘the incongruous operation of Act X.. It now remains o eonsider the
prmuples on which Aet X. shﬂuld be amendud for the lntﬂ‘resta Df'. |
‘both the r}*ut and the landowner. - | . |
- "{'his wﬂl depend on whether it 18 to be madﬁ 4 general Iaw of fand-

Jord and. tenant for all India, which is muchy heeded, or merely a law
for Bengal.. The existing Act, though made for Bengal, is much better
‘guited to the districts of Madras and Bombay or to the North Western =
Provinces, to which it'has been' extended, In Madras the. rent fﬂr_-.
“¢ach field 1s fixed for ever, and the old Government tenant is solely en.
.Itltlﬂd to 1t whether he cultivates or not, In Bombay the samne ryots
“warree tenure exist:, though there the rent is fixed for :::n]v 30 years. )

In the North-Western Provinces the rent is similarly ﬁ:{ed for 88
¥ ears, and the patrticulgr kind of secupancy rights by lapse of time in |
- tended to be coufirmed by Act X, has really existed for many years in
these Provinces, th{]uﬂ'h it never existed in BEII“‘:I.] Is Bﬂmbdy, |
By adras, and the North Westefn Provinces too, where Fovernment 15-
 the real Iaudlﬂrd peasant rights do nut excite, for self-evident reasons,

T ¢ R S :I‘Ll < = e “*'-;-'l'-*'v;tlutllht.'u abteyaiutily 154&-[]115}.

the Ty cnnta.—:.,t between the Luruurnment laudlord. and ifs peasant
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tenaﬂts, as between the prlmte Iandlards of Bengral and- their peasauh
tenauts, * We may doubt whether thése peasant rghts in the North
West do not bear a charaetetf of general equality and absence of dis-..
tinetive - prwllegas more 1n aszordance with Lurﬂpean than with native.
ideas ; ard therefore we maly suspect that, as in Bombay and Madms
the prﬂaeut form of peasant tenure is rather due to the English offi--
clals who settled those ryotwarres and joint village communities, than -
“to the natural growth of native customs. - Bub, even if this be so, it
- only strengthens those rights, a8 conceded by the Government landlord »
- against itself, and we should be the last to urge the Government land-
- lord to withdraw any such concessions on its own property. ~We only
. contest the right of the Government o force private landlords to con- -
cede similar interests bo their peasant tenants, where certainly no.such
~interests had any existence before Act X, -~ . < .. 4. o i "“'
~In both the Government property extending over'the greafer paft :
of India, and in the private properties covering Bengal, Oudh, and .
some otber ‘parts of India, as well as interspersed with the Governa .
ment properties all over Hindoostan, some’general law of landiord and
tenant is much required, in a form to aid the progress of society which
“is being: now rapidly evolved by Railways and other powerful agencies
from the uld stationary eondition of thmgs T'he peasants in. the
ryotwarree and village settlement districts are fast refusing to. cnnt‘mue-
the Boeotian condition of cultivating prﬂprletar, whieh Anwlu-lndlans
insist on maintaining ig their proper and happiest state. . The high
prices of Cotton and other staples are fast raising the produce of land,

‘whose rent to Government is fixed either for ever.or for a long period,
into sufficient for more than one tamily’s sustenance.. And so soon as-

that occurs, the ryot with whom that rent was so fixed at once makes
himself a peasant landlord-with a tenant under him ; and no man will
dess understand any attempt to curtail his absolute pmperty over the
land, .or w:.ll more firmly resist any claim to limit his'right to exact
such ‘rent as he pleases, to put on such other pressure as smts hxm, a8
“well as to change at will the tenant thug subject to his caprices, © For
these new peasant landlords and their new tenants, as well as for the -
cld landowners and their tenants throughout India, one common Iaw,.'
but adaptmg 1tself to thﬂ varymﬂ' mmdltmn of eaﬂh dmtnut 18 much'"’
needed, | | - ' CRRUUR -
Th:s general law, we thmk ahuuld deal only thh the relatmns uf

il



[ 49 )'

Jandlord and tenant in the state of absolute-landlord property, to
which the larger p t of Benn'a.l had attained before Act X. and te
which all other par& of India are nd%w rapidly tendmn' Another
exeeptmnal Taw of landlord  andgbenant ¥hould at the same time be
" passed for the more backward stages of s!mety, where rights EIIEt in
the tenants not derived from the landlord. And means should be
provided for famhtatmg the gradual change of backward districts un-
der the exceptional law, into forward districts undet’ the general law,
according as the progress of sotiety leads naturally to that change. - |
~ Qur meaning will perhaps be best understood by an English ana-
logy.- The general law of landlord ‘and tenant in Epgland is applied
to -the freehold estates of private landowners whose absolute and sole
- power ‘over their estates is acknowledged, and the exercise of whose
Jhdoubbed ‘rights of raising the rent ab will, and of evicbing all te-
nants at’ the end of their term, is maintained unquestioned, whether
such rights be exercised arbitrarily or with consideration for old te--
nants.  But there is also an exceptinnal-law‘uf landlord and tenant
for the more backward stages of copyhold tenures in private Manors.
There the tenants have rights as against their landlord, whic}: des~
cend from the feudal stage of society, and the landlord has feudal |
claims on and powers over his tenants ; which competing rights and
.powers are recoghized by the Courts of Justice, but can only be ex-
ercised in the feudal tribunals of the Manor Courts. The law of
chanae from the more backward to the more forward stage of society
waa first facilitated, and has of late years be‘en enforced, by a series .
of Enfranchisement Acts, the effest of, which -is to oblige the Lord
of the Manor and the copyhold tenant to divide the land hereto-

fore in the possession of the copyhold tenant, aceording to the res- |

pective prepﬂnaeranﬂa of their conflicting 1nferests in the land,-regu,* s

lated by the local custom of the palticulm Manor ; and to make ﬁhe-_ o

former Lord of the Manor and the former copyhold tenant uncontrol-

led freehold owner of the portion of land thus allotted bo each. This- .

‘division i1s now enforced 1n Englﬂnd on the economic ground that

- conflicting and independent rights of landlord and tenant in the same °

~ soil are alike injurious to the sharers and %o the publie, and.thab 161s .
~ better for all concerned that eath should be abﬂnlute master of haIE

than a conflicting-sharer in the whole. | o

’I‘hm i the analogy. we would fpply to Indm and to every rented' |
\ G
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L
estate therem whether belunglng t:::- Guvemment to large landowners,

or to peasaut landlords. "We would foake a genurai law applicable to
every tenant’s holding, whete the Jandlord’s p"i;operty in the soil was
- absolute and the “tenant hind 10 rmauent rlcrhts either adverse to,
or given hlrﬂ by, his landiord. \ o would make an exceptional law
'app icable to- every holding where the tenant either. had rights not
derived from. his landlord, or had pumanent rights given him by his
landlord and adserse to his landlord’s absolute power over the land ;

and we . would give either la.ndlurd or tenant of every holding undm
~the exceptional law the power of farcing a division of that holding,
‘each becommg the absclute owner under the generai law of the por-
.~ tion of the holding allotted to him. - AT s
- We would give the absolute laudlﬂrd under the geneml law uncon-
1. trﬂlled power of raising the rent ab mll and of summarily evietiny
his tenant .on the expiry -of his term, as well as sunmary*power of
- recovering his rent by distraint, but would deprive him of all feudal
power whateven over his tenant. His remedies would then all lie out
. of. Guurt and _his tenants without righs must either - agree to his
-termg” or go elaewhere This would ‘only recognize the gEnEI’ﬂl right
Over h]E property elaimed by every peasant landlord, and now willing -
ly conceded to him though grudged to the large landowner ; but it
would relicve the peasant landlord’s tenant from the hardest part of his
burden by removing his peasant landlord’s constant authoritative su-
- pervision, and by giving him, the real ryot deserving of pity, some.
‘protection from the ~petty meddlmg -of his village t_w, rant, The
landlord’s own self-interest, whether he were peasant proprietor or

large landowner, would be ample security against- his exercising ‘his
mere power of fixing the rent and of ehuasmg his tenant in a man-
ner, to drive the peasantry from his estate; and shérb of that the
fullest exercise of. those rights would be for the public weal, as we
-fnrmer]y showed had been the case in Great Britain. ... SRR
. We would limis the landlord’s claim for rent from tenants of Imld-
ings under the e*ceePtmnal law to. one-fourth of the produce, with
such customary feudal powers, as existed in Bengal before Act X. for
ascertaining and-realizing that proportion. 'We would make all such
existing hnﬁimns permanent withouwt reference to the lapse of time,
~and would give power to the landlord to create at will, but only by
registration, new holdings of t}‘lb r!"zceptu.nal chamctex aml pErmanent
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from their creation,jbut 1w{':nu'1c‘j"pi-mren't'; any new rights of this kind
growing up against },ne landlord by h{,mta‘t‘ﬂn or prescription. Thus

holdings also as the attributes would be fixed,
the only question for the Courts wnuld*‘(ﬂ whethjer the holdings came
under the general or the exceptional law., And finally we would
enable either landlord or tenant of an exceptional holding to force the
~other to enfranchise, by hamnrr their respective 1nterests in the hold--

mn' valued, and by div Ldmw tke land accordingly, m by the one buy-k'_
ing oub the ﬂther

1n. these EEEEptIGHH

By these means a,ll the land not undt,r exceptional hnldmus would
"be under the absolute control of the person most interested in its
improvement. - The land under excéptionsl holdings, where conflict- ..
dng rights in the same soil naturally retard its improvement, would be
divided and would pass under the*gﬂheml law’as soon as the prn-gress -
of society made the separate and absolute ownership of half preferable
to a confrolled and conflicting interest, in the whole.  And yet,
until thab. stage of soctetw was attained,and so long as the landlord’s
interests required i, he would still"make exceptional holdings; wh:eh
in a backward state are almost indispensable to the first settlement uf
waste Jand and to the clearing of jungle, though in a more advanced
stage the conflicting inferests therein lead to contest and prevent im.
provement. The natural progress of society, and the change from
the excé@ptional to the general law of landlord and tenant, would un- -
der this system be further promoted, by the¥Yeudal power of the land-
_Inrﬂ over the tenant ceasing with the destruction of the exceptional
holding,. and the new-and absolute landlord’s right of property in the

former tenant beginning from the dlﬂsl{m of bis former cﬂntrulled.
though prute‘&ted tenure.

Such are the considerations we would suggest to the reflections of

those entrusted with the responsible duty of regulating_the future
landed progress of India, - But we will also, before we close this sub-
ject, submit to them in the concluding Chapter certain axiors which
_“we consider govern these questions, and the reception or I‘EJEBthll of
W hich have, in the present state of society in Indta, a crrea‘a importance:
. in determining the future ladfded relations on which " must depeml

" the rapid progress and prnqpentg, or the slow grow th and cmmequtm
washe of woalth, of atrﬂcultural cOuntries,

G2
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'CHAPTER VIIL:

ij PRINCIPLES GOvERmNG THEE é{ELATIO\ OF
. LANDLGRD -AND TEN;&NT

" Tar confusion of ideas shown by the enactment of the nccﬁpancy
~and the criterion of rent clauses of Act X, requires that publi-e atien-
tion should be recalled to some of the axioms which govern all treat— |
_ment of the questfon of landlord and tendnt. ! SR
The axioms of land-tenures, like those of other branches of politicat
economy, express only the certain and unavoidable results of the mo=-
fves by which men’s actions are governed ; whether we hold that
these motives, as inherent in our nature, must be the best for the ends.’
we are appoinfed to carry éut, or whether we still nourish the amiable -
belief that we can bebter these ends, and stiil ‘attempt to divert the®
'mﬂtwes of men and to regulate the march of events by Act of Par-
liament. These axioms, based of course on the laws of political eco-
nomy, may be charged with selfishness as their basis; and exalted
prm“}plea of disinterested benevolence, the greatest gﬂnd of the
greatest number, and a preference of publie to private interests, can
easily be descanted on as what ought to guide the State in fixing the
relation of landlords to their tenants. To this there is one plain
answer, that whatever high motives the State may choose to inculeate,
it cannot alter human-nature, Motives of self-interest are the only
anes which will govern the business relations of men, Whebher with. -
regard to land or other anEGts of desire. Laws aiming at more than
this only transfer, like Act X., from the superior %o the inferior the
exclusive privilege of availing himself of benefits from the wants of
others, Bub in whatever hands that privilege is left, the same mo-
tives ‘will alone operate between those who let and take land, as rule
the mutual conduct of those who sell and buy beef or bread. We
have learnt to see that the greatest good of the greatest number not
only would not be promoted by the distribution of bread and beef,
either gratuitously or ‘at: forcibly reduced prices, bus that,. as in the
case of the Lancashire operatives, feeding men except by the produce
and at the CI’E.tE of their own labour inevitably and speedﬂy leads to
demnrallzatmn and to the direct injury not only of thepublic but above -
all of the very objects of charity prﬂpnsed to the benefited. But we find
a difficulty in opening our eyes to thé same conclusions in the matter



/]
iR - 1,
i I
i
'
k

| without a: lmb1hty to.one’s own payments abnva being mcreaﬂed *“t
ns

o{ land Let us e mine whethér b‘ha same Iaws are nnt as m&ﬁh&l&

P
and as beneficial in ghe one case as in the Dthﬂr._

1. The first axifjm whmh seems’ £ arise from th& h1s’b0ry of land*
_tenures in various: ‘eountries, is the fallacy of thmkmﬂ that to raise
‘ the rent is oppressmﬂ. It is mere prnpeﬂy It i 1is just or unju&h; ibis
| ;crht or a theﬂ: according to where the property is placed, buﬁq‘bﬁrw ,
_mever | ‘be oppression. It is because our philanthropical notions, qﬁﬁ

in India corrected by persanal interest in our officiale, have encouraged

the idea that the perpetual settlement of Pengal was a mistake, and.

_that #h& pmpertry which ought of right to haye belonged to the pea-

~ sant” was thereby wrongly given fo the Zemindar, that the notion . uf
oppressmn has been attached to raising the rent, - We Bhnw this. ﬂnnﬁ- ey

c‘}ﬁswely by not attaching any idea of oppression to.the peaaant sﬁeql-
mgs with the land in his holding. We ggy there justly that ﬂuﬁ
open to him to do what he likes with his own, and that if he preftam
lattmg-* it to personally cultivating it he is free to do 80, . We add
‘bhﬁf&“ﬁﬁs ‘choice between cultivating and letting will prﬁhably ﬁepend
on' the térms he can get jsthat -if he asks too much, those who. du nut
Jike his price will go where they can get the land they wan? ‘Eheaper,
leﬁ#1ng him mo option but to cultivate.t, himself ; but that, thgre 15
no ‘reason why he should take less from A. than B wquld ngreu,.nln
all this ‘we only express the idea that the property in the ]and rea.}_iz
_“belongs to the peasant. Now if the property be mth&r entlre]yur
_ pro . tenio in the p&asant it is not:only unjust but a theft in the
- Zemindar to take 8o much of his prﬂpert?frum hIm as 1s measure&

-"bjr thﬂ wrise in- rq;ntw But if the. whole property in the soil, Whﬂthﬂ%
- rightly o wrangly, was given by the Guvemment tu the Zemm.dar
70 years ago, 1t seems equally unjust and can hardly be leas a dlI‘E(‘.‘h-
oy unjustifiable: taking away of so much of the Zemindar’s p;u 1*{':3:,L |
_ . to forbid his gaising the rents to what he pleases or, tu é:at he can

| get- in ‘open market.. In either case it.is nnt uppressmnr but a mere
question of - property, which, in thm land nf mdeﬁm@a sﬁh-mfeuda- :
tions and ever lengthenmg lines of. ml.ddlemen, calﬁnﬁ'b perhaps be ‘1&‘;"

fined be,t.ter than as _a right to mﬂrea.se the raut paid one frqm_ ’&fiﬂﬁ

i*“ﬂ

This I!I&.Lanfallacy, that . reising the rent is upprﬁslnn 1

. '.. . L : . | e ‘ -

ead

of a mere synonym for property, is exactly like the old Eurapem'
failacy about. corn, and - the preﬁdme agmnst a landﬂwner nusmg hi&

L "\.\_\l-l' i -I.

.-'-" "
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reut seems ag unreannnable as the former pre; udn;n arra,mst those whn
raised the price of bread. In the last century\lﬂven our Judges of
Assize used to inveigh to thewlécal Grand Jur{s agamst the fore«
stallers and- I‘Egrﬂ.t-ﬂr ‘who &ad bought up all the esrn and would .
not sell it to'the people eden at hlghljr increased rates, "This wag
stigmatized as oppression of the worst kind ; they were charged with.
‘starving the poor, and if England had been under a despotic, pater--
nal. Government ng d{ﬂ.lht laws would have been passed confiscating
the corn merchant’s ‘property, and really starﬂng the people by~ |
- obliging the holders to sell grain below its market value or not to -
gell it at all. But as English laws were made by men who, even
when mistaken, had a personal and instinetive respect for the rights .
of prnpert}r, the corn factors were allowed to benefit their cuuntrg,
by holding on till the gise of prices attracted supplies from other
quarters, with no worse punishment ‘than. the general execration of
-thewr countrymen. The same ignorance of the beneficent warhmﬂ- of
pﬂhtmﬂ-ecnnummal laws led many of the North-West Civilians to
propose, in the famine of 1860.-61, that. the Bunniahs should be
obliged“to open their stores and to sell at fixed prices. Lord Can+
ning was wiser than his servants, and expressly forbade any such
suicidal interference. with the laws- of supply and demand ; thus set
‘curing to the famine districts the large imports of food attracted
- from other districts.by the high prices, and thus more eﬁ'ﬁctua]ly
opening the local Bunniah's stores at reasonable rates than any ofti
cial order could have don& | .ot |
This failacy as to corn is now exploded among all Enghshmen with
_ :my pretence to be statesmen, but -Act X. shows that the exactly
~similar fallacy as to land still reigns supreme among Anglo-Indians:
We concede that in -a fully cultivated ‘country, like England, where
~land by its limited extent becomes'a virtual. monopolg, rise of price
| cannot bring fresh land into the market {or culfivation, = Even there,
however, 1t works in bhe same manner, sending the surplus popula-
tion to earn increased comforts im new countries like America and
Australia, where fresh land is thus brought into the labour market.
"Bub in a ﬂauntr}r like India, one-third of whose fertile surface only*
acks the aid bf man to pass from a wilderness into a garden, nothing
15 more certain, than that the rise of land rent leads to large cultiva-
Jton of waste lands.  For this reasou f_qw things could be more in-
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juricus to the whole people, than legislative atbemps to keep down
the market rate atjwhich Jad will leb. FBvery landlord who raises
.his rent not only enfrces industry: instead of idleness on his tenantry;
not only secures their gaining extra piofit as well as his getting ex-
“tra rent; but l_eads directly to other shndowners cultivating' their
wastes, and thus finding extra employment by dispersion and by im-
proved cultivation for the thickly crowded people, whose eompetation
inssmall spots sinks the means of all to starvation paint. .
~‘While such is the general undeniable law, by whick absolute land-
_.lmd property and the raising of rents to the standard of the market
" rate, beyond which no man can raise them; work for the general o0od,
we admit that where the customs of a country and the ignorance of
- its people have given a deleterious joint property in the same ldnd to
Jlandlord and tenant, such customs must ngl be violently infringed.
Existing rights - were wisely respected by the great framers of the .
Code of 1793, and if the restrictions of the Code, against the Turther
- creation of similar deleterious joint ownersbips,’ sinned like Act X.
~ against ‘the  wise rule. of Jeaving the regulation of men’s affairs to be
- settled by their interests, it sinned at least in furtherance of} instead
of in opposition to, the progress of society. But though the rate of
progress,  depending on the increase and extension .of knowledge and
of eivilising education, ought not to be forced on beyond the wishes
of the people, by the rulers whose more advanced thought shows them’
the advhntages of systems moere in accordance with the Jaws of poli-
‘tical economy, still less oughf the rulers Bf such countries to be'as
unwise as the, people. And still less ought they to throw back so-"
ciety by giving new ﬂccupaﬁey__' rights by iapse- of time, and by thus
creating a perpetual. increase and accession of such deleterions joint
ownerships over districts, which even the ignorance of the ruled haﬂ-
already carried beyond that point of pmnress e
IL. The second axiom shown by the operation o Act X as well
‘as by the principles of political economy, is the fallacy “of any fair
and equitable rate of rent except the market rate. - TLand like every-
thing else.is worth what it will fetch, and that is determined by a
- variety of causes which adjust the market rate with a nicety no hu-
man ingenuity can imitate. More than the market rfte no man cap
get for his land ; less than the market rate is anything but fair or
equitable to the owner of the 4and, and is an Indulgence pro tanfo to
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the tenant, or a gift to him of so much of the P“i’::}pm"ﬁy-'in' the Tand,
It the market rate is, say, half the gross produeds and the landowner
‘lets his land to a tenant perianently. for nne"’ijq_uarter of the gross

- produce, he simply gives the tenant the djﬂérenae and makes him .
8 joint owner with his landword of the profits. Tt may be necessary
for the landowner to do this, to bring people to elear and settle hig
‘estate, but the option ought to be left with him to maké.suqh hold-
-1ngs, instead of allowing them to grow up against him ; and wher-
ever such do not exist, no attempt should be made to regulate the
amount of rent by official decisions as to what is fair and equitable,
“but the landlord and tenant should be abgolutely uncontrolled on this
ant S | o T
- The landlord will not ask more from A. than he can gat i“runi'B".'f a-nd.
if A. will.not give that he should be directed 4o go elsewhere, ILand-
lords have no wish o drive. tenants from their estates ; on the con-
brary they have the strongest interest bo keep them there, except
when, as under Aet X., their so doing transfers their estates, bit by
bit, from their own sole and exclusive property, into a jnint-pmpert;jr'
between“themselves and their former tenants. - But, under Act X, it

is often worth while to take less from B., an outside stran'ger, than
A. the old tenani will give, for the danger of retaining the old tenant
13 made great by the occupancy clauses, and he is consequently put
at a disadvantage by the exceptional legislation in his {avour,
the property has been sufficiently transferred %o him by the acgupaney -
clanses to enable him to“set his landlord at defiance,  An atteﬁ]pt is
made by Act X. to setfle this question of rent, by r'éiluiring a lease .
“in every case, but though leases for a term of years should be en-
couraged, this is not to be done by vague legislative directions to all
Jandlords to giﬁe pobtahs, nor by tenant snits for poptahs,.the former -
of which are indperative and the ]attér'unjusb to the landowner, but
by giving to the landlord who has a Kubooliut, or counterpart lease -
from the tenant for a term, advantages in speed and effectiveness for ..
“the _recoﬁery of his rent, which are denied to the landlord who prefers
keeping his tenants as tenants ab wil, -~ . R
- I1lL, The_ third and last axiom, which geems to flow from the
former two, is that all legislative aﬁtémpta to interfere between the __
owner of land and those who wish to cultivate that 1and are necessari-

Jy futile for that purpese, and only‘effective te transfer the propet-

unlesg s
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"ty in the land. Aot X. attempted to intertere in this manver bee
- fween i;he landlord find the enltivabor.. Its only real operation has
been tn make - magy of the formercultivators joint -owners. with
their . fmmer laudlmdﬂ, and to mtrudlfe, um:ler the old ryots as
peasant landlords, a new sct of culbivigors on terms quite catside
‘the Act. Should we be we'Lk ennuﬂ*h to maintain Act X. so as
gradually to extend the patLrnaI ﬂ'uardlanslnp of growing ocou-
" pancy clauses and fair and equitable rents to these new cultivating.
sub-tenants of the former tenants, we should only th..,ra;bv repeat the
game operation. We should only thereby farther curtail the absclute
- owaerstip given to the Zemindar by the Code of 1793, take from the
“ryots joint ownership with the Zemindar given by Act X, and make
over*what these twc: lose to the new cultivating pef as a thll‘d sharer.
..rHe would of cour se, as soon as possible, aga.m create 2 new sub-sub-te-
nant. to himself on the principles of political economy, free from the
.Phﬂauthmplual but impracticable restraint of fair and equitable rates nfi_

vent, and for 12 years al 20 unmeEd b}f the uperatmn :}f the occu- -
~ pancy clauses |

For these several reasnﬂs we trust that the occupancy cliuses of
“Act X, of 1859. will be speedﬂy repealed, that their injurious opera-
tion in favour of the former cultivators may not be allowed gradually.
to extend to the new cultivating undertenants of the former cult;-'
vators, and ghen unto their sub-sub-tenants, and s0 ad #findtumn, |

Let thuse peasa,nts who bave established their rights of occupancy. -

udu Act X, and those Khoodkast ryots Whom ib has released from
tha former conditions of fheir tenure, enjoy in peace what they have
thus had given them uut of the landowner's: prﬂperty Bat, as we
~value the Pruspeuty of 111613 let us stop its further action of adding,
every 12 years, a new Jink to the ever le ngthening chain of idle and
useless middlemen, whithout capital, without knowledge, and withoub
_industry, the deteriorating type of a deteriorating society: et usfree -
" ¢he natural actions and relations of men with regard %o land from all
restraint, as we have freed translt and commerce from the shackles they
- formerly bore. Let us respeat landed as well as other kinds of pro-
perty, and Jeave the proprietor to deal with it as he pleaseq even
" at ‘the risk of his ﬂﬂ{,ndmg our moral sensibilities. Lat us teach the
neasantry . to respeet the Landlord’s absolute right of property
. N N
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a8 we res[;ect'- and maintain all real and prqﬁer”rig'hts_. m themr,
Let us support the real old customary rights of ishe peasants',_ﬂ without
| inventing new rights for thew équa,ll_}r‘ _unca.il‘é‘l} for and injurious.
Instead of setting. up the_ryvots against their landlord’s rights of
prnpwty and removing thew from landlord’s control before their con.
~ dition of soclety attains the stage where such control ceases of itself,

let us teach the ignorant, and of late much deluded, peasantry of |

Bengal that we are firmly determined to maintain their landlord’s -
-rights against .them,_ and to enforce peace and submission on their par, -
and the dangers of all kinds created by Act X. may yet f}@sa gu_rqﬁy_
~with but slight injury. L I e
| Let us then pass measures suited for both the more backward and
_r':r'nnre, forward stages of Indian. land tenﬁre, In accurdanee.with;:t_h_e'
*]a,w_s of politieal economy, and in help of the natural progress of
society and of the new influences now acting on Indian Jife, If but
left f;ee,' 1t is easy to foresee but would be difficult to exaggerate
the.glorious future of material, social and moral improvement now
dawning on this splendid empire. Unless we curh them by iil.
| adt{isedﬁrestrictiﬂﬁs, the great resources of the Indian soil will every -
day be made more largely available for the relief of England’s ﬁrant_s -
and for the welfare ﬂE_Ind'ia.'; while England will daily more richly -
repay these material ‘supplies, not only with material returns, but
‘'with the golden rain of her many influences for the moral and social

- regeneration of her children in the East. R R ;’_
~All this is involved iny and can only be achieved by, the natural

| pmgress of society, as directed in aecordance with the laws by which

“men are moved to action. The most important of these is the law of

H ﬁecessit}r by which men are incited to l.ﬁbnur,\;xand it matters not bhat, in

opposition to the modern theories of equality, the very elements of oup

nature create one man’s necessity from anotheyp man’s selfish assertion
| E;._f unequal and exceptional rights. 'Adam_, Smith revealed to men .bhe'

~ law that labour is the price of all things, and the experiénee of ages .'
shows that the Iahmur_ of the many must pmgressively be more and more "
applied to the benefit of the few, whose selfish interests again react to .
promote inmjea.sed industry with larger comforts in the many'-.'- - b |

Most thinkiag men have no duubt_ oceasionally questioned why

‘man should not have had his wantg supplied by nature without la-
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‘bour ; wlh'y he s‘hm‘ﬁd not, liks the beasts of the field, have beer pro-
‘vided with unbougyt clothing; and why he should not, like them,.
have had a perpetihl feast spread out for him over the face of the
earth. The Garden of Eden made thls%he dream of the Eﬂrhest ages 3
and the pumahmenb that man should et his bread in the sweat of his
“brow, shows a like early recognition of God’s laws, without the-pereep=
“tion that those laws were given in merey. It is only lately, as the |
more advanced dwellers on this earth are passing from the youth into
“the manhood of knowledge, that the deepest thinkers have taught us
“to realize the fact that this divine law of labour is the very element of
progress, the one condition by which alone we are gradually raising
soul, mind and body more and more above the level of the beasts that,
, perish. The better we realise this fact, the more widely we contems )
plate the ultimate nperatlﬂn of the motives implanted 1 our hearts,
g0 much the mare do we see thab personal interests, whose first selfish
~ results are summarised in the rules of polisical economy, have a wider |
range than our intentions, and confer blessings on others beyond our
thoughts ; "and so much the more do we humbly and u11rea15t1twl} bow
~ to the.dictates of a wisdom beyond our comprehension, a’lthuucrh its
real character appears to be just opening to our perception.

I+ is in the hrm behef that these iaws, and these alone,-can WDI‘I{
to good, and to the real good of none more than the poer and ignorant,
that we call attention to them. It: i3 in the cmwmtwn that the pro-
gress nf society, as it pleases God to diregt it, is not only inevitable
‘vub beneficial, that we question the right of man to retard it by
puny efforts of well meant but narrow and injurious legislation. And
it is because the miracle of our acqmsltmn and retention of India por-
tends, as we believe, the gradual awakening of all Asia to a bhigher.
life and to a purer faith, that we appeal to those in whose ‘hands- the
destinies of India are placed, to remove all restrictions frﬂm the
free action of. natural laws in the Janded relations ; since, in an Agri-
cultural country, these are what suuneat bring home to the Iarﬂresﬁ'
“masses new ideas and the desire of progress following fast on the Iust

- sense of change.

H2



( 66 )

 CHAPTER'IX.
. THE LAST DECISION OF THE_BENG, AL HIGH COURT ON -
. THE LAW OF FANDLORD AND TENANT.

SI_NGE: writing the preceding Chapteré, the Chief Fustice and two
Judges of the High Court of Bengal have delivered an important de-
cision,_the substance of which will be found in the Appendix,* under
Act X. of 1859. The decision was given on appeal from the Addi-
tional .Judge of Nuddea, Mr. Elphinstone Jackson, 'nlﬂw himself a.
Judge of the High Court. In the first suit Mr. Jackson reversed the'
decision of the lower Court, and decreed a smaller sum than the native -
judge. On the first appeal the Chief Justice condemned the principlé_
of Mr. Jackson's Judgment, declared that under Act X. of 1839 the’
rent of an oceupancy tenant should be increased, on cause shewn, to a
fair and equitable amount absolutely, and not prﬂpnrtiu'nally to the in-.
crease of the value of produce ; expressed she.opinion that one rupee
‘a bigg#h was a fair rent ; ‘and remanded the ease fur re~settlemeut:nn
the absolutely fair and gquita:bl.e prineiple.  Mr. E. Jackson thereupon
decreed less than on the first ﬁceasiﬂn,_ and disfigured his judgment
by unjudicial remarks and an assumption of extra-judieial power: |
Agdintthe case was appealed by Mr. Hills, but, utterly worn out by
litigation, he asked for such a decision, however unjust $o himself, as -
would 'nut_necesaitatg a “temand to Courts where political economy -
- Eéems_ to be as Iibtle?respe;':ted as law or judicial digaity. - T |
The Judgment of the Hirh Court is one of vast importance. « The-
most violent partisan on either side is silenced by the fact_that Juos-
tice Sumbonath, the only native Judge; Justice Kemp, confessedly the
most able of the J udges who are lamiliar with Lower Bengal; and the
Chief Justice, have been unanimous in the decision. Experience, law and
“political economy have all united, as far as Act X, ﬁfuuld allow them,in.
the judgmeﬁt. Then the plaintiff, Mr IE[ilIs.,-is a landlord whose motives .
10 one, save the Additiornal Judge, has ever venturedltﬁ questiﬁn,,l -
and whose character for liberality stands sm-higili that Sir John Grant -
publicly eulu%if&d him when the -indigﬂ '_distﬁrba.nces were at their -

—
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weakness or conderfied his fnlly - As the High Court remarks, E‘TEHT:-
if Mr. Hills meant td remit part of his tenants’ rent as a cunmdemtmu_..

for ‘sowing indigo, for which he offered® twice the price of any. other -
planter, _there 18 nothing 1mmural or lllw'fi in such an intention, But
Ellﬂh was not Mr. Hills’ object. .~ .- A | PR
* The native Juurnals in their remarks on the award {}f one rupee of
.rent per biggah, or an increase uf 104 annas, as hm"ésh and Dpprea‘bwe,
hew as greab ignorance 'of the facts of the ease and of political -
ecunumy as the Ad&ltmnal Judge whose statement they echo, In the,

hewht and the mc"}a violent - uf lns brother Iandlords sneeved at hm_ ;

first’ place the raising of rent 15 10 more. a ‘haraship to- the tenaut ".
than the rise in the price of rice, or wheat, -::-1 shﬂes, if the causes are
similar. Rent is property, vested in the landlord by the State seventy'
years agn, and not taken from him altwethm even by Act X. A;
fair rate of rent rising with the pmgrebs of soclely as 1% is aﬂ'ected:
by fhe gmwbh of. wea[th is a boon to ‘the individual tenant, Hy pre-
venting him fmm ‘sucki . idleness as ruins the Assamese, and from’
“such nppresswe under-hﬁmw of hl:: h::uldmﬂ' as 13 the Euatﬂm nf
the. Khoodkast tenant whose rent is fixed. The fair rise (}f rent
-moréover extends cultivabion, brings waste lands uuder the plu,ugh and
so adds to the general wealth aund prosperity of all classes.: Nox
. can it be asserted that sixteen annas a biggahb, or even'ni-neteen to
- which the Court deelared Mr. Hills entitled, 1s too much. The landé _.
in questmn were half a century a0 coverggd with Juﬂﬂle and aban- -
““doned to the wild boar. Mr. Hills, with his hired labourers, brﬂught

them under cultivation, he seftled these labourers upon them at the
~ ¢rifling rent of 51 annas a biggah, and suddenly, when h& had return-
ed to England to-end his gays, in one hour Act X. declared that
‘every labourer who bad tquatted on the same jand for twelve years
could not be removed if he paid the market rate of rent, but gave no
,facilitiés to the landlord for securing that rate.. The increase from
8% to sixteen anras is no mpre oppressive than in the 'parallel case of
-wasbe land, which is worth nothing till 'clea*red- and for a few years
‘aftdr clearance, but when covered with tea, as is now the case at Dar-~
Ijeeliﬁg, yields an enormous. réntal. All thﬁ't_.the High ©ourt has al-
lowed Mr. Hills is only ten annas eight pie out of a proved increase
of fifsy-two ancag, The land is Mr. Hills', and the Cours savs to the

/



cultivator ﬁfni'ﬁ-—;‘gipe the landlord less than a,,.-:;i;th"of the inbfeﬁée;
" of _ynur_'gruss- pm‘cee_ds-_—-Wﬁ allow yEIu the reél' for the extra epek -
of thecultivation” Who believes that the tdiant 18 not a greater
| gainer by this than he ouglts to be 7 As the Court put tb~-a tenant,
| who, if the Permanent S&%tlement had not been carried info effuct,
‘would probably have been ‘allowed for the out-guings of one biggah 4
“sum - not exceeding ‘one-half of the gross produce thereof, and woulg
‘have had to pay<he other half to the Government as re-trm'{ué,_ca,unﬂt

be said to be over.assessed when he is allowed to retain at least five_
s1xths of the gross proceeds for his labour and p'mﬁh'se on capital, and
“called upon to p'ay something less than the other one-sixth as rent b0
the zemindar who hLas been declared to be the proprietor of the soil
and who has to pay the Government revenue ou$ of his rent.” Be-
fore the perpetual settlement, Mr, Shore telis us, the tenant paid one- ™
half of the pfaduee'_' of his labour, and Mr. Grant asserted the right of
the State, from philanthropic motives, to only one-fourth. R
The great principle of the High Court’s decision, to which we have
alluded as new, is contained in the follo#ing sentence. “The ryot
contends that a share of the net profits ought to have been reserved
for him, that: hé,-being 2 ryob possessing 4 right.of occupancy, had an
interess in the land. - The present case is that of a ryot having a
mere right of oceupaney,  and not a right to hold at a fixed rate of
rent. It is a mistake to suppose that such a ryot has any interest in:.
- the Jand which gives himﬁl right to a share of the rens. He has mere~
-ty o right to occupy the land in preference to any other tenant, so long as
he pays’a fair and equilable rent,” Again;—* He may or may not, ac-
~cording to eircumstances, be entitled, on account of inereased e'xp_enfdi-:'.'
ture, to a share of the inerease_ of prqeeeds, bus Ae g5 not entitled to
- a share of the net proceeds or rent of the land” To a ]ﬁrge extent t-hisl'
-'r'Emﬂves from Act X. the objections we ha?é-bruught against it, on
- the ground of equity under Lord Cornwallis’ code, and of political
economy as- obstructing the progress of society, An occupancy thus -
differs from a nOn-occupaney tenant in having the preference to the
land on which he has squatted for twelve years, at the market rate.
The landlosd, like the baker, has a commodity to sell for one rupes -
- =he gives his oldest customers the pI.'ErEPl:HEE, but if they decline to
buy they cannot object to another pudjch'aség taking their place. . This
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" does not a.ﬂ"uut the' @hﬂndkaat tenant whu site for ever a.b fixed 1énﬁ .

~nor the Lakraj ho

er who sits. 1ent free.. . These are the  classes
- ~whose rmhts Lmdﬁjurnwalhs and the Court of Directors desired to

protect. With all others, till 1859 gave*twelve years squatters a right -
of occupancy, it was expressly declared"by Section 52 of Reguiatwn o

VIII. of 1798, that the proprietor is to deal “in whatever manner s
‘he may think proper,” subject to the provision of respecting old leases
for not more than 10 years and giving new ones. * While the Sudder
Judges of 1856 created a growing right of twelve years occupancy, '3 :
‘the statesmen of- 1793 wauld not allow a laudlord to grant a longer
lease than ten years, that he might have the power of reviewing s
rents everv: ‘decade. The" mmmumstic wrong of the twelve years -
“opecupancy has now been modified as fa.r as it 1s possible to do so, b}r
/ the declaration of the High Court that 11; 111?01?&3 meérely a preference ..
given to the old tenant to hold at the market rate. S |
We need not say with what pleasure we see. the highest auth{}nty |

in the. country endorsing all we have said of Act X. and calling for
“reform i~ It is not for ws in this place to comment upon. | the acts -
of the legislature or to suggest amendment of the law. ’We havﬂ )
merely fo administer it as we find 1. Dut we think that we ray
fairly point to thls. case as an example of the difficulties which have

~ been created by some of the provisions of Act X. of 1859, and of the
vast amﬂunt of l1twatmn harassing both to land-owners and ryﬂts,
which must necessarily arise unless that ¢dct be amended, " - This
was the complaint of the tenantry of Lmhnaghur lately,* regarding
an Act passed by misguided philanthropists .in their favour.- All are
- NOW aﬂreed-—-—landlurd aud tenant, legislature and judge, revenue offi-.
cers and qutmde _ﬂpectatur——-that the Act 13 evil; and has done an,
amount of wrong for which they were nob prepared.. The High Court's
~decision will only modify the wrong; it may possibly add to the li-
tigation. A native paper remarks that it has given satisfaction to
neither landlord nor tenant, but does not see that all Acts which set
class a;gaix}st class and igmorantly interfere with the laws of a'uciety,.
will inevitably sow discord, ending in ruin and -perha.ps revolt, The
_Aut can ‘only be amended by its total abolition. Lhe occupancy
| ciauses are as unjust to prﬂperty, as the rules for &Ecreemg enhance-¥
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- “ment of rent are inﬁpxﬁctiaable in the -miﬁét of Jitiuidﬁ;pbpuhtidﬁ
~and when administered by judges who groan u}der their own inabi-
- lity to decidc cases which oughs to be left to bhe mutual interests

of laudlmd and tenant. R‘Espectmg all Khoodkast tenures, and even

" all occupancy rights alread¥ registered by litigation, let the Indian
Government, like the English, declare that landlord and fenant shall,

in. BEengal as in Ireland be as cumpletely left alone as the seller and

‘the bu) er of breaﬁf



Jevia— 2ls

(.ﬁa

)

APPENDIX.

. ™

BERIES OF LANleOR-D’S PAPERS AND ACCOUNTS. R |

TEA —NORTH.

S8 56
I - | .
40 ., 37 g
| -
189 | 85 |
" / - ] . |
30 , 99 6 "
31 ' _
3 28 9 g | 8
95 26 7
27 | 10
] 13 |- _
" on 93 | il
| . |
91 29 13 14
"" 19 |
20 iy

ST Bdells



{86 )
Page I -
CHITTA OR FIELD EOOK OF MOUZA HURREEPORT, PERGUNNAH RAMPORE,
ZILLAH HOOGHLY,¥HE PROPERTY OF BABOO CHUNDER .
. NAUTH CHOWDRY.

12th Maugh 1265 B. 8. - . ° - . | . R
S . . Length, ' Breadth. . Superficial.  Sort,"
§ | . M Aren. .
Mensurement. commenced from the North: ) - .
Kastern corner of the Estate. South of ©
ihe houndzary Pepul Tree and West of - |
- bthe boundary Line. - . SR r |
No. 1.—Holding of Komul Paul _ B. C. B. 0. - B ¢ .
His Pawily House . 1 0. 7 ¢ 10 ¢ 10 Homestead,

No. 2, —8onth of the same

* Holding of ditte 010 e o s Compound.

%

East of this 1s the boundary Lime-—South, land of R@iﬁpauh "

No. B ~West of thé sgine - | )

Holding of ditto | 5.0 7 .3 B R 2 0 Low land fit -

No. ¢.—~FEast of the samo - L '

- Holding of Ram Paul - 0 9 0 "% . ¢ 9 Grass for
- . : - ' . ._ - . . thatching,
Fast of this is the boundary Line.

N, 5.--South of the same - S ‘ B :

Holding of ditto o AR ST SRR - B SR 1 5§ BSugar-cane,
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.Néiﬁ]--:{-ﬁﬂht-l?:iﬂt‘ the same o . R J
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]J‘Ei‘l’flil}" Hﬁauae of hiz under~tenant Ram L -
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No. 8. —~North of the same | L - - Homestead :
Heolding of Chand Sirkar T 1 @ g 15 - 9 15 Highland fig

‘ e _ - - - far Cereals,

-

Bast of this is the boundary Line.

7 194
Homesteads - v U 1%
Compound - o0 A
P . - - Garden . e 30
P : : Bupar.cane ... 1 5
igh fand for Cereals. AEEPOPR { B ¥
Grass for thatching - oo 024
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Page 2.

" Lengtiy Breadth, %111]91 ficial  Sori.
S . L 1 . area.
""Tn B—Hﬂldmp: of Chand S¥kar - BR.C.  B.GC O B. C. S
" His Family House ?k o ol -~ 0 5 Homestead.
No. 1n.—south Eastern corner i}f same - oy | o
Hmmng of ditto - 1 o 1 0 Y 0 Cotton.
- Ly L o | ’
.Ecnst of this 48 the boundary Lene. ,
- WNo, 11— Hc-lrlmg ni” dlttu ST 1 0 + 1 0 110 Low land fit
- | . ’ L for padQy.
F-:Ist of this 13 the bﬁﬂfﬂ cEcwy me*. |
No. i2. —West of the same . - N co '
. Holding of Nujjy Sheilk 16 1 6 "1 ¢ Bamboo,
No, 13.—Holding of ditte I : | .
_His Family House - 0 12 ¢ 10 ¢ ¢ Homeshead, .
NG, 14 —East of Lhe same L i T - -
Holding of ditto - 2 0 1 0 2 0 Jdute,
Bagt of this is the boundary Line.
NO, 15.TSﬂut11_nf the samé T . L - . C . ' '
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) . : - : | L for paddy
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. L
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t
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Holding of ditte T it.l s . . 1. 0 Compound.
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L

1 Y
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11 1
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Lotlon ' P e 1 D
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Page 3,
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B. O, - B. O
210 8P
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& 0 Low land fif
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r ’ - I"\_\u.
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E
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2 0 1

.6

South and West of this 15 the boundary Line.
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No. 24.—FEast of the sama

Holding of ditto
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Wo. 38 =Yzt of the =ame
Haoldinge of ditto

W, a4, —East of the same
Holding of Komul Paol

- W, 35.~—North of the same
1loldine of Nazer Mundle

No. 35.—East of Lthe same
Heolding of Nazer Mundie
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Nos, of the
-{Chitta,

Nao, 12
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~ EKWAL, OR THE TOTAL OF LAND ACCORDING TO TAHE HOLDING

OF EACH TENANT, .-
. y
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JUMMA WASIL BAKEE OF MOWZA HURRERPORE, PIgAGUNNAN RAMPORE,
| ZILLAII HOOGHLY—-THE PROT'ERTY OF BABDO CHUNDER
* NAUTH GHOWDRY, FOR-1862. -
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THE GREAT RENT CASE.

. (Before'the How'ble Sir-Barnes Pedgeock, Kt., Chief Justice, and the How'ble ¥, B, -
: Iﬁemp &ﬂ{i S'H'?Hbﬂﬂmiih PT{-HI_i‘I:ﬁ} PTi’iS?lﬁ Jﬂdyes_) . i

Ox the 2nd instant Sir Barnes Peacock, C. J., delivered judgment in a special
- appeal under Act X. of 1859 from & decision passed by Mr. Elphinstone Jackson,
Addivonal Judege of Nuddea, dated the 26t January,; 1803, modiying a decree
of Moulvee Eiazad Hosscin Khan Bzhadoor, Deputy Collector of that district,.
dated 21st Decewber, 1861, | h o -
.M. James Hills (plaintifl}) ~ppellant, vs. Ishur Ghose (defendant) regpondent.
My, Dayne, 8r. Woodroffe and My Mavjicld, for appellant: 3fr. B, F. Twid als, for
respondent. o - | : - . . |
- “The plaintiff seeks to recover rent at an enhanced rate for twenty-ono big-
- gahs, two cottahs of land for the year 1260. The ground npon which enhance-
ment 13 claimmed 1s, that the value of the produce haz inercased nadependently of.
the azency or the expensc of ‘the.ryot. ~ The rent formerly paid was at the rate
of five annas four pie per biggah. Upon the firkt tiia! of the case in appenl’
~before the Additional Judge of Nuddea, Lo found that the value of the produce-
of the motarn lands had doubled, and that. the plaintiff was entitled to douhie
the, former rental. The Judge, conscquently, fixed tho.amount of rent at ten
~annas eight pie per biggah. The decree came before the High Court upon
spocial appeul, and wo:held that the rent was not neeessarily to bo incéreased in
the sarme proportion as that in which the valae of tho produce had increased, and’
in that proportion only; Lut that it vucht to be enhanced to a fur aud
equitablo rate not excoctding one rupee poer biggah, the amount claimed by the
- plainiiff, and not excecding the amount of the old rontt with thie whole or such
povtien of the increase added to it as would render it fair and cquitable. -The
Judee has new fixed the rate ut nine anhnas a biggah. He has found that on o
cultivalion of sixteen biggahs the average gross procceds amount to Re. 148, end
the out-goings to Rs. 135. The difference, amonnting to Bs. 13, he takes ag the
rent of twenty-three biggahs io allow for fallow and the inequality of the two



dlstmﬂt ﬂmptmng
the ning annas a l]inbﬂ;l" thb umuunt ﬁmﬂ T R

4P he following issue w&rﬁﬁx&d for decmnn m the Iﬂwer Guurt
RS #f;a value of pmduﬂe had increased, and if 80, 10 what extent, and unilg:" what ﬁz&
R M © ‘oumstances and whethea: %hera i-ms redsonably gr -ound for cﬂncludmg“thaﬁ ﬂnaﬁ%ﬂ. :
e - ,m» ], inerease wonld  be pﬁmanent P «2 _—Whethep, lﬂnlﬂng to the costs. afﬁmchm—

o peel Gl tat:uu &nﬂ‘ 311 ﬂﬂt umngs EDnﬂGﬂtEd W‘!th the pm&uﬂe, the Plaﬂﬂtlﬂiﬁﬂ dﬁlﬂﬂﬂfﬁ}ﬁ '-'"“.."_ _;_._,-;

eyt &
; -'_"'!'r.‘.'-.- i

B 0. Lo Tnpee per i:r.lggah was  fair‘and equitable; and if not, what was a fair “and

e ia o gqun;ﬂ.fﬂe mfa of rent for defendant’s smatan lands ?” Aa to the ﬁlﬁiﬁﬂﬁa i,: “-?'.t

2 lenrned Additional Judge gaysi—* 1 have almaﬂy recorded my npﬂuﬂn“thh#’ %

- _’value of produce has increased, and it remains to consider yhether such inc ase

" has heen perm&nent up to this time, and whether it may be expected to contin e
- o future years. There are two distinct ﬁescnptmnﬁ of erops obtained from Eﬁh%
s Jands in. d@ﬁend&nt’s vﬂhge .—F.u'st, tﬁa ﬁmgle. dhun Crops; EELﬂIld]jf, thﬂ dﬂﬂbi‘ﬂﬁ EL

' an and eold a{:her erops:’ - ?.F‘

After exa; 'mmﬂ- in_detail the. Jlldgtnﬁnt ﬁf the Lﬂﬂr Gnﬂrt &niﬁh& R

% ‘-it advaneed b}r both parties, the Chief Justice came to the decision 1

' nut-gamrrq instead of amounting to Rs. 135, will amount, to-only. ,'ﬂa;.'

the net outiturn; instead of bemg Rs. 13, wﬂ] be Rs. 28. This sum, 1&1}3&{6}1 mﬁg

stead of Re. 13 as the rent of 23 ’mﬁn-],hq, gives Rs. 1-3-5 111lt£adrﬂf nine: ﬂnnﬂﬂ
uf the rent: per: hsﬂg&h The sums wluch we allow as Gut-wumrrs m-a g

Addlmﬂnal labour, AL ey e Ry ‘* | SviEn 5 B2
y.and bullocks; ... | 2 I e
Hri greﬂt n - half t’ﬁe nhm?e sam a,t 50 per:uﬂnt fr.:n:- ]mlf‘ o 8

Ist. Warrﬂs.nfrjﬂt R - | SR, 35 {)

year, as alluwﬁd by the J udge,

Seed; = L.

 Sum ﬂedu@ted from mterpst on stock as ﬂl]nwed by the

~ Judge on account of a house for the ryot, but which
_*-, cannot be wholly disallowed in . this case without re- = .
S ﬂma.n&.-.-m ascertain whether it; should  be added 0.

] ,“ o o
i ’L_‘

Interest on stﬂck as &nged by Judge ab 50 per ﬂeﬂb*
~atter dﬂﬂﬂt‘:tlnf’ Rs. 7-8 included: on aecount of allow-

‘apce for a house in the Rs. 86-8 alluu.vd b_}r the

'I '. o =
s

.

If n ﬂnnsequﬂn{:e ﬂf the risks cnntem_plateﬂ t‘he prDLEE:ElE. ui' sixteen h}ggﬂ:il 5
&Imu’ﬂl be diminished to the extent ‘of 10 per cent., the gruga Pm“eﬁdﬁﬂiﬂﬂ{“_r _
amount in round numbers to’ Rs. 133 instead of Re. 148. If Re. 27- 8 be de-- ,,f'_

. ducted on account of rent from that sum, tHere would remain a sum of Rl e
~2..105-8 to cover the out-goings. That sum would. be sufficient’ to cover all ,ﬂhe,{ J
3 ",nut -groings except “interest on stock at 50 per cent. But if the rate of mtareat’.ﬂm paass .
on stock were reduced to 25 per cent., instead of being allowed by s on ac- g
-c:uhnt of out-goings, it would be reduced from Rs. 29 to Rs. 14-8, and the ﬂﬂta{ih#
- goings would “then amount to Rs. 105-8 instead .of Rs. 120, ‘and the balance =~
" ol ngrusa prnceeds, after deducting the Rs. 27:8 on account of rent, would be
equal to the uu’ﬁvgam s reduced by allnmnﬂ- 25 instead -of 50 per cent. for in-
: taréfﬁ upon si}oﬂk he interest allowed in thaf case q.t"* the rate of 256 per .
..Leuf _would Te suﬁg’:lﬂnt tu oive 12 per cent. profit.on ﬂapl’ﬁal expended, (a rﬂ.tﬂ,- o
oqual to the  Court’s rate of inferest) sand 13 per cent. for renewal of sfock.: |
Thus, if. ’bhﬁ 1'355 intended: to be provided against by the allowance made b‘j
the Judge. on aeccunt of risk, ‘shonld happen, the I“i'(}t would. réteive on’ a.ll
mpmﬂ mveated'"n prﬂﬁt at the rate of'12 per cent., and also 13 per cent. for re- -
e _j.:ﬁ-_umﬁ al ol htmﬂm ﬂn thﬂ utht}r ha:uu:l if' the 1035 shou]d Imt happq_,u he would

b h}

W~
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get 87 per ceut. profit on’ capital and 13 per cent. for
place his stock. Surely, then, ho cannot be cutitled, :at the expense of the
land-owneorn, to. the sam allowed by the Judge Yor risk, 'when the only risk to
~be incarred is that he may possibly get only 25 por. cent. instead of o0 per,
cent. on the capital employed. =We canmot daok to the fact that the ryot is eon- |
~ducting the ‘business with horroked capital. If he ig obli ged to borrow he myst”
nake such a bargain with the mahajan as will throw upol him who receives the. ‘-'
“profits of the capital the risk which is run by 8o employing it, It the ryob -

* ' - b 1 hajan and consents to bear the pigk
- whilst the mahajun i8 to receive i '

cent. the  land-ownpr onght not te suffor on ‘that -secount by © being e
o lower rate of rent. Bub the -.niahajun, when ho lends the capital ag 3% per
cent. interest, does in -reality’ run whatever risk there may be of the erops be-
‘ing mjured by raing or other casnaltieg, and consequently not producing sufficient
to repay the capital with 87 per cenf. interest thercon. The legal liability of
such a person ng the Tyot i3 found to be, to pay the money whether the Cropa
Aail or not, even if ‘such be the sirict ferms of his.contract with the mahajup, is
merely nominal, ani cangot’ boe eonsidered by the mahajun of any value. It ig-
not material to determince in this case whethor the gum of R, 28, according o
-tho first calealation which we have made, or the sum of Rs. 27-8 aecording to |
the last calculation, should be allowed to the land-owner ag rent; for the twenty "
“throe biggahs of land; ‘either of these sum ]

I 3 would give him an amognt of rent
exeeeding what he agks. “The Tast ealculati

on was made rather for the PUrpose - .
of showing ‘the correctness of the fivst; accerding to either of the calenlations
“the rent would amonunt Rg.-1.53 g bigeah, withont taking fractiong of an anna. -
We. think that thsgs amount is g fajr rate of rent for the matan lands and that
~the plaintiff is entitled to have’the reni for thewmatasn landsg held by the defen-.
~dant enhanced to Oned rupce per bicgah.  This is less than one-8ixth of the oross
“procecds, and allows him only ten snnags eight pie out of the Rg. 3.4 inerease per
biggah ; the renainder .of srch increase, amounting to Rs, 2.9-4, heing allowed ;_:
40 the tenant on aceonnt of out-goings,” | - T

~The Additional Judge says—%1 am convineed that the rate in question—ihit
15, nino annas a - biggah, will £11] hard upon ng ryot; the smallogt farmer will bo
“able to pay 1it; the pooress ryot will mot he injured by it." I do'not tnean to
lay down that the latter class of ryots Wight not pay a hirher rate. "But the
-plamtiff, Mr. Oills, hags magle no distinction whatever ; and; therefore, on hig
gﬁngrnl evidence, I can only declare a general rate wlhich will inclide all Y0t
JThe . rate of rent which the landlord has a right by law to demangd docs not,
depend uwpon the size of the holding or the circumstances of the ryot. What
g a fair and’ equitable rato for onc ryot for

_ lands of a similar degcription and
with similap advantages in the sama nicighbourhood, must also be fair g nd ennity.-

blo for another, go far as the ndowner ig concerned. No such distinciions
were made when the goveriiment assessed the land-tax and received the r
“through the zemindars, and ng snch distinctions ought to be made now. - . .
- In the other Judgment to which we have referred, the Judge 82y8, “ My firm
comviction i8 that such a rent as one rupee per biggah is more than the ryos
cean pay.” Further in the Jndgmens now undep cougideration, he Bays, % Ag
to the rate of one rupee. per biggah, ‘my lnpression is that itg immediate jm-
pogiticn would at once drive the ryots from their homes or place them at the
mereyof. Mr. Hills, Who would pgrant ‘them remission of rent on their agree-
ment to sow. Indigo.” Weo confeas thdi we do not feel eny apprehension that
the rent of one rupee PET bigeal. is too high or mope than the ryot can pay,
or that tho imposition of it will trive them from thir homes. Looking at the
Amportance of the case,. wo have given it o most careful attention, and e
have no reason to believe tha

ryots.  Ent even if, unfortnug

L our décision wil] § pose any hardship apon the
shonld bave been bound to »

wear and tear, or to re.

evonne

tely, we' had come’ 10 a.different conclusion, we

wdminigter the law withogt vegard to consequengos, -
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= Tprods cgakis or rather tff ﬁWﬂﬂtﬁ”"thl’Eﬂ hlggmhwﬂ}ﬂbh "ﬁ‘ﬂcﬁ!‘:ﬂ ng i
L ,.kﬂ;g» . "E:.‘. ‘held by the ryot in:order to enable him to obtain t u
e {;u}EEEﬁE, the. mi};a annas qjﬁi‘ biggah hwhlchwtha Judge has allowed for rent i

. quite one j&ﬁﬁﬁ%}‘;tﬁamﬁm@ roceeds, A lrﬂmaﬂ;"fﬂfmeﬂy, tha Vvots Were gener:
v 1y taxed in the ~proportion of one-half of’ the preluce i}htheﬂulmﬂ* "Mr. I
3 his, mm&&;wﬂ:h reference to the revenue w&ﬁmﬂntﬂsﬁ‘?!f—%‘Tﬂ fbrm ‘*_ ks
e J nt a_af the weight, of the assessment upon the country gﬂﬂ&ra&; wo m: ik
L e 4 “to, ,pm “the following fimtu“-.-nﬁ‘wat, a’ knﬂwla&gﬂ of the “reni:p mmﬁ?—‘ .;_' i
2 S ” by the ryots compared with thoe preduce of their labour ; second, accurate ac-
: counts of what the zemindars and farmers colleet, and of umr payments to go-
vernment; third, 'detailed accounts of the ahenated lamds, showing the quap,h
_of them, trlm pe:eabns to whom. they were granted, the dates of the grau il
.. those: by - whnmfihaym now held, in order to determine how fara. mén;[nla is
. ..should; take p k-?‘ ALl the matena.l pa.ﬁ‘ﬂf*ﬂta information is m'antmgf
2 *”*@rﬁm% aﬂrmﬂﬁ raqu.Ira much time and indefatigable reqearﬂh But h‘éﬂ&
e *"‘Qm‘t»am points connected with it which we ascertained, ﬁn& these ‘1 ana
us to adopt some pmbable coneclusion though less. wm,m than wﬁat r i
.« information. wonld afford." I believe that the ryﬂts in Bengél are genﬂra
L "in a proportion ef one- half of the produce of their labour, and we must th
N ﬂm‘lﬁ that .the assessment with respeet to them is full as it ought to ba,“_‘a 5
ing it even “to be one-third ; that it is 8o seems to be. the general opinion ﬁh 4
tho. stated propottion ‘be _}ust or not. ~ Mr. Grant, in his ﬂbaerwmﬁﬁﬁ' \ the
revenue of Bengal, eonsider ‘the r ht of #weﬂmgﬁntf te&t&ﬁ‘ffd’mﬁ‘ﬁ'- -. “‘
 the actual gross proda  of ithe soil subject to a-deduction of 20 per cent ;
' charges eof aemmﬂa.rea ﬁgen ‘and other disbursements; whilst Mr.
od his opinion that the reven®e t6 be thus derived after providing for the ugces- b4
sary allowances would fall short ofits actnal amount.””  Mr. Colebroeke, in 111@ 4;._#
ryemarks on the hushandry of Bengal Epeaklnﬂ of the tenure for paﬁneﬁt 1{1
R R ﬂiﬁ'ﬁ-*—“ In the rule for dividing the crop, whether undaf Ep{;mﬂ.l Engage-
: :f-“ L meﬂ#ﬂ or b;r ppamm;ahhrea prﬁpmtm{onﬁ ar&kﬂqwn g Lfi;'f‘,.-. 3 r‘_ * P e
| Fm-’ﬂhﬁ : | '. % pten g iy B ;'; Fuir the mq‘m
“One- half. i S ‘“One-half: =
- Une-thu'd & LRl b "_ “Pywo-thirds. ¥
Tavo-fftha b= v 3 Nt Three-fifths, Se- o
‘These Yates; and others legs common, are all sabject to taxes f—.utd deﬂncﬁwns _
-similay to those of other tenures, and in ﬂnnseqneﬁga annther Iﬁi‘opurtmn engraft -5
. ted:on egual partition has in some places been fixed by gﬂ?’ﬁfﬂmbﬂt in lien of ﬁg_};]_ !
t%@ﬂﬂa mch, for ﬁxﬁmplﬂ, as nine- snr,taenths for the landlord and seven- smje
“for the. “husbandman.” . There can be no ‘doubt that these rates were very

upon. the ryots, and: hhat;wﬁen the rent was pmd in kind, the zemlndar as well as

the tenant ran the risk of failure in'the eropss ;But there is a wide d!ﬁ'erenﬁe._
tween one-half or even one-fourth and Dne-eleventh of the gross ‘proceeds. . '

o Again, if the caleulation of the Judge be-correct’ as to. the amount’ of ott- " ¢ R
. goings, the expense of ﬂﬂlﬁl‘i"atlﬂg sixteen hlggaha of Tand is equal 1o the rent of --'f;ai :

" 240 biggahs at the rate.of nine annas per biggah ; and it 'should he"}:ome in mind .

_sthat ont of this rent theé government revenue has to be paid by the zemindar. The, SN

Eﬂmntrﬁ' it must be admitted, 18 Iﬂﬂl‘Eﬂj{ a thﬂﬁedw, but that IIl‘-:‘bkElE no sab- B

Eiﬂﬂitlai dlﬁ'erenm} for his title toreceive’ the rent is dem*mifmm the zemindar.

T}ga Hcrease in- thg value of praduﬂﬂ is Rs. 3-4per blggfa,h*th.,ht i8, oue rtipee
+four, annas per biggah for the rice crop and two rupees per ‘biggah for the cold

3 wm,t;hpn Cropss Gf this the Judge allowed. three annas eight pie to the landlord
a8 andnerease to his rent ; the femainder, Emﬂuntﬂilg t-::r Rs 3-0-4, pEI" blgrrah al- >
lotted toghe tenant on account of eut-goings.” -

-+ Wesrvefer to the above «pmntaw_., not with a view tu qimw that, eXeluding the item
Aoy rigk;, Lhcﬁﬂ.ﬁl allowed by the Judge for out«goings is too high, but merely to
T*Ehuw that a 1*3{1{; wha if-ghe: PE].I]L.L":GHE qf_‘ith ment Had not been'earricd mto
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edliic iet, - would pmlmb?? have been allf}wed fDI‘ ihe out- g{un*‘“:. of one blfrﬂ'ELh a2 st
1ot ultr‘-{ldmﬂ' one-half of tlie gross produce thereof, and would h&ve lmd Lo pay -
the other Imlf‘ to the fl‘Dvﬂl‘I]mE‘fnt as reveune, caunot be said to he D"E"PI‘-"ISEE:HEE—..(J,
when - he ‘is allowed to retain at least five-sixths of the gross proceeds for his Ja. -
bour and profits-on capital, and culled upon to pay something less than the other.
oue-sisth as rept to-the zemindsy who has heen declared to be the propriotor of
the soil and who has to pay the government révenue out of his rent. . :
The ryot contends_that a sharc of the net profits ought to. have been’ 1esarved
for lam, thai'he, being a ryat ‘possossing a right. of cccupancy, had an interest in
the ‘lund. . The prescnt case is. that of a rynt. having & mere right of ocenpancy, -~
and not a right to&old at a fixed rate of rent.  If is'a mistake to guppose that.
gnch a ryvot has any interest in the land which gives him a yight to a share of the
venb.. - Ho has -morely a iight to oceupy the land in preferauue to any other te.-
- nant, g0 long as he pays a Tuir and equitable rent. The ryot in his first ohjection
-has confounded the' net proceeds, after déducting thoe ont-goings or expenses of |
cultivation, with the amount of the increase in the value.of the produce. He. may
oy may mnot; accordmg to clrcumata,nc:us, be entitled, on account of_increased ex-
X }JD]ld]tIII‘E' to a share of thae mnctease of proceeds, but he is not entitled to a slare’
_of the net proceeds .or rent of the land. If the rent be fixed at one rupee a. bis-
~gah, he will, ag already shown, receive Rs. 2-9-4 por biggah out of the Ry. 3-4
incredse whilst the landowner will reccive only ten annas eight ple per biggah w::-ut
“of the increase, in addition to tle former rent.
. The’ ryot complains. that the Judge has not taken into considgration- the,nr- -
dinary vate of profits derived from azriculture in the neighbpurhood. -But the
Judge has done this as well as the Evldencﬂ would enable hnu, and has allowed
_the full rate of interest or profit—viz., 37 per cent., whicl is nsnally taken by
“those whose capital 18 so employved. He may hu'u atlowed too high a rﬂteh
and the plaintifi’ complaing that he has done so; but thiy is in favour nf the ryot,
and nots to as ps q]udme The ryot also cnmplama thdft the Judge lLas. nob
“taken into consideration the rise-in wages, or the decrease in the produetive pow-
erg of the land; that he has not made him an allowance for a oart or for the
labour and expensc of carrying tho produce to market or converting it 1111:1:}
" money; and that he has not allowed him a chowkeydar for watching thé cropss
. 'These are all guestions of fact with which the Judge has Eubsaanbmﬂy dea&t
" and they form no ground for special appeal. -
. B{}th parties complain. thﬂ,t the Judge has fixed the rent for ten TEPI'E Thls
.is dlearly an crror on the pt of the Judge. He says, “ I do not ook npon ig
- that 1 am figing a eatc for one but for ten years. That is the intent with..
which I have come to the conclusion. Though, under the law, I kave no Power:-
> $o fix the rate for any special length of time, still the law never conld havo
. intended that this sort of enqguniry should be carried on from year to year, or.
-that it should be admrﬁted at all except on very clear, proof and. under very'
_elear circumstances.” The Jndge iz quile right in supposing thut a - fresh
enguiry 18 not intended to he carued on every year. When once the rent iy
fixed it will continue to be the rent of the holding untﬂ fresh circumsiances arige,
~which. will jusily en]mncemﬂnt under Seetion 17 or will entitle the ryots to’
- ¢laim an abatoment. " These suits are not .suits by ryotz for delivery putmhq,
‘but by a land-ownep, in somo c?sc-a. to recover vent at enmhanced rates, and in
~othets for kebooleuts ab enbanced rates. A land.owner eannot compel a ryot
whe has a right of occupancy to contine his holding for ten years aoainst his:.
“wish and the reut cantiot be.fixed {or sheli a period in a sait by the la ndowner.
In a suit by a ryot having a right of ocecupancy, for the dolivery of a.pogtab, if
the partieg do not’ agree as to thﬁa term, the Collector may fix such a term as
‘he ‘may thinlg proper not exceeding ten years, subject to the proviso contained in
Section 76, Act &, of 1859, ;But thl"-l does not exténd to cases in -which a land- -
owzer sues for a kabooleut. 'The difference hetween the two emses is this, that -
a 11f=*ht u{' OCCUPAR ¥ 18 the right of tho ryos. It doos not wlgo give the land-

.
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. rybts, which must necessa
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1m 1 @ nght tn mmp‘&l hﬁ:ﬁ i;ﬂ ebuj;mue" h,ia ﬂﬁﬂ‘ﬂ tmn Tha J ud rej ﬁﬁéﬂa -&u
cantiol fx the tevm either in those cases mmhu, ﬂm landlord sues for rﬁiﬁr
in thode-in which “he. fues’ for: Ftabuﬂlmﬂts’ In. hh'hﬂ& taﬁ«aﬂ i“n whi_ﬂhf;bh AL
- _owner snes - for renf, we' declare that he is entltled,-w‘ at the. Tﬂﬁﬂ“ﬁﬁﬁﬂﬂ
tupee- per biggah. fﬂi" ‘the matan lands, that hamg the full ¢ o’uni‘- claimed. .:i,_!f AR
Cto -the other lands, the rent’ now remaing as Leretofore ; nnbgrby,ﬂdfm' enhance-

- ment ht.w‘.tng' baﬁn proved as’ ragarda such lajzds. In thﬂae cases: ﬂ*wlil f i '
1@11& -owner sues for kabooleuts we declare that he id _entitled to: a ka.badﬁmﬁ

. one rupfeé per biggah for moton lands, and for the other
~rent. df the ryots rofuse to execute kabgoleuts, the de
gn*en to it by Section 81 of Aet X. of 1859, My. Hills does not press for cos =
against the ryots; each party. avill, therefore, in this and uy;he other ca&ea‘, Wr-_j-

;&#&nﬂ o

%sh themr'frnm their ‘homes, or place them ab thﬁ 3

Jjeet’ ﬁ'ith which M. Hills ' had demanded that which he considered to be his:

to sow iudigo.” We have no donbt that the remark in this case was made w;thn
~out due teﬂectmn, but we did not consider it right to pass it over in silence. :

eultivate the plant. ° But the defectiVe state of the law has enabled him to ha.

s at the old rate "F

» will have the effe b

[

his own costs, bath in this Court and 1 in the lower Courts. " A
Having decided the case, there is ‘one pomta apon m‘hrch we th:,nk 1t |
remark. - In nnﬁ part of Brﬁngudgmant, ﬁlﬁah we have alt“eady quoted . ﬁ;
pitrpose, the Judge says, “As fo the rate of por blgs%h

P one rupee
" is that its immeédiaté imposi yots wonl

N i
.' R T} A
B B i S

" grant them remission, of rent on their agreement -',E 2y«
Wo th
made;”

openly assert that Mr. Hillg’ demand is made | gﬁi%ﬁe-m]
* thab snch a remark was improper, and ought not to have been n
Judge should  have decided the question. of right ‘without ﬁﬂhﬂlﬂ&rﬂlg thp,,ﬁ

vicht.  The Judge ghould not have given heed to the asserfions of the ryots a.a '-.
thl; mtentmna of j!ﬂil Hills. :Eveﬁ th&t. ent-ﬁ&l:mn had the intention of g e
y gﬁﬁﬂiﬂﬂﬂ};ﬁpf% gﬁlﬁ% wl'tibh MWE& justly and lawfully anttﬁeda,
ment or cﬁbﬁaﬁdﬁr&tmu to them for sowing indizo, there was nnthmg

,}19;-.-3,1 ¥ mmorai in such igtention. However lmpﬂt'tml a Judoe may be, it - N
hdmvus him always to be careful in his remarks that he do not lead the li- ;;‘1 N3
tigang parties to believe that his Judgment has been. influenced by raneous . &

Qirﬁgmﬁtﬂnﬁﬂﬂ That the qbﬂamhdns to which we have alluded have had that
eﬁ'{aﬂt in thﬁ pres gnfr €ase, is evident from tihe.ﬁﬁ'.h gmuﬂd of appeal on the 'Pﬂf"t ﬁ # 53

0 t};_;e‘____pj@.;__ £, in which i "aa said *bhhtﬁ'bﬁh Judge, as appears by his own judg- O
ment, has allowed nd during t&n&rmqﬂwy to be -qaduly mﬂﬁeneec‘[*f & e
favour of the ryﬂts by considerations foreign to the enquiry" before him, and by“ e o8 “ﬂ :
statements wholly unwarranted and unsupported by amy ewidence as to the = ?“ -

111&111t1ﬁ s, demand’ of one rupee per biggah being made fm:*% UIIH}SE of placs &
ing the ryots at the mercy of the plaintiff amd&enablmg him to compel them .

1t is not for us in this place t0 comment upon the acts of the Iegislﬂ.tur& or
to aurrgest ammldm"" "_ %E law. ~We have merely to administer it as we ﬁmi
it. ,But we think We may falrly point to this case as an example’ of the
difficulties which have been cre&ted by some’of the provisions of Aet X. ‘i;af
1859, and of the vast amount of litigation, harassing both to land-nwners a,nét
n:if arise unless that Act be &mended B AR P LR S e
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Tﬁm President nfqﬁ'ﬁe Assﬂclatmu is. the RnJah of Kisnaghur, and its ok=
JEGt is'declared to' be, *to promate. ﬂ:ﬂ improvement of cvery seetion of the pec-
ple of the »district.” © ¢ Your  memorialists. caunot but avail shemselves of
this oppertunity to .allnde: to the dﬂplorable state - of fEleg E.t present existing .
" between = the planter zemindar and the ryot:© The Indigo planter cannot,
indeed, generally speaking, now force the rvots to take his advances and
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_ hﬂpﬂ&?lfy gﬁaudlﬂmiﬁ“ﬁm"’ memorialisg, ﬂ!"“ﬁ?}ume a}lﬂde to't ﬁﬁﬂrﬂ" §
hor: st uf*%nhanqemaﬁ t/cases’ mh, “during the dast”t nﬁ?&mx-ﬁ, have'been » . i
CATrY ] i ﬁsblamqn _&Hd 11;,111 to. tha‘hﬂmﬂrﬂf t&ns nf thduaaﬁaﬁﬁf J:I'er‘ Ma-]ugbyf"ﬂ R
N subjects.” .o Y - e
ﬁﬁva ‘h:gh"qarine:a,;- ritli ﬂurmrr the last. ﬁve yaﬂr& liave Enabled tha plautefaq%F
¢ zémindar, shorn ﬂf’ the pl’ﬁﬂta o0 The. Indigo ‘trade, to cliim Enﬁaﬁﬁeﬂf rates Gf
-'_-_;'-;:__-1._” ent. ,aﬁi!*hﬂ has nof neglected Ljs opportunity. - Last year, however, - was & ﬁﬂﬁj-mﬂ'.,
. pa aﬁvely tiheﬂil 3{3!&5', and this year promises. to be cheaper still, and if the ryo b Tﬁ
] ..,L'”# k themselves y:nc%ny considerable extent of {he c’urr&amndmg prm‘iﬂn in his’ h% o
" (* the valug: h:g prbduce 5¢ ‘the land having ‘decroasgd by any cause . j;
u th& power? ryot,” he s‘ﬂafﬂ be ﬂl]tlﬂﬂdvtﬁ ar abatement of the rant 5 R
e PO muﬂl}r pﬂ.td ]t}}' h;ni”) therﬁ will be almost as wany &bahement cases.as the - D
‘“"' mer }’Eﬂrﬂ have witnessed in the instifution of'elaims fﬂmenhanéement Year "¢ '.' A

.-'"i'ﬂ

e tha'eforeL these antagenistic deseriptions: of law-spits may, be aspeuted ';-.: "'t
S5 0o &éeﬁﬁ the H&M itm Deputy Collectors” atiwork, and help to perpetuate: - &

- that feeling of irritation between landlord and tenant which both partigs equ;au‘g%j:f
deplore. ,m,ﬁh,ﬁ aﬁ yet it ds the iandlnrd whn has assnmed. ﬂ}e “aggrossive, and the

i R has d 1 g
£ bhaaﬁ % that great magnrﬂ'v of 2 3 4

c,a,lleﬂg I ye 1-?;1‘.?':“ BE e
d ﬁﬂ'ﬁ“ “has fy%ﬁ a 'T'm'ﬁlutwn unattandﬂﬁ” w:ﬂi* ﬂ.i}y E:Ehlbihmi of bruta.ht;ﬁ\u
L '_ ﬂw Paert of those who have’ suffercd most ﬁ}r it.* Your memoralists conceive .
“that this is creditable to the: Bengal tenantry, as it is an upmistakable index

&t .. of their. respect for. law to which, under exceedingly trying cireumstances, ﬂ'tﬁ}?’
. hayo hitherto yielded & most E&]Jf’-den}'mg obedience. Next year; however, your me:
£ e fear, wyill hrmg into view the othor md@ of the difficulty. ’l‘i:ua antici- - - =l
. pated low state of the corn market th:ﬂa,tw to produce many < abatement” casf..s,
5 ' ,{I ﬁnd t-heyﬁlﬂr be H.E hﬂ-[‘ﬂﬂﬂlﬂﬂ fp tlhﬂ"ﬂl . B -. 8 = ‘“, : i ammu g ] | -. : ..__l.;‘::*_.};.-i..
been to the ryot. . It may. be 1 ‘that this » will not ha en in fact; butif it shonldno o
to the ﬁaﬁé of the law ; it will ~ ~ *

:rhe absence of litlgatmn will not be attributable S
~ be the consequence rather of the Ehee[‘ inability .of the m R Spem&ll yufihr A
. the protracted exhaustion of the lastyears. “His time and resources wholly de. e
voted to securing what he has traditionally been taught to look updh ashisown, .
¢ he has not been able to cultivate his field, and his pecuniary means are a;bﬂn‘l“ TR -
fj’ nothing. It would be no wonder, tharefuré, if, after maintaining’ the nnequal = ©
rﬁ%lﬁ'ﬂ{} Iﬂllg he should be found “n&hlﬂ' to l}ai‘ry on fﬂi';trh ar lltllgﬂthrl even at a ’* -h
tiﬂiﬂ:. when Etlﬂh litigation shehuld hold out a prospect of relief. Bus the Jaw ¢lear- e
Ve an Oﬁﬁ’é‘ing for a perpatu&; repetition of the mutually ruinous strife, and i
ilists beg to think that the interference of the Legislature will be, .
l'ﬂﬁl uired fnr hEa.li_ﬁﬁ' the wound. Thﬁy do not presume, hﬂWE‘F"BI‘ to indicate the ., S8t
. dlivection your. HWH“ aetion  should take, they. cauixantfthgmae]ves with merely .
%‘(ﬂnﬁmg out the Dﬁ} Wﬁ“ Hope and pray that your Honorggule may he the h&ppy ;
eans of e s ﬂealthﬁ ﬂ.ﬂ,}alﬁ‘ﬁinan’ﬁ of the mf,ugr. 1 .]31;3 gf andlord aud
: ..1- i) S
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