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NATU”RAL ORDER.

PRELIMINARY BOOK

Which treats of the Rules of Law, in gemral
- Perfons, and Things.

m:fn&jaﬁ el E have'g:vcn the name of  And beeaufe in the examination of
?r% I |8 S38°\ Preliminary to this Book, the feveral matters treated of in the
A | becaufe it contains three Body of the Law, and in icular

g% kmdwfmmm, which be-  Laws, we muft always der the
n to all the o-  perfons whom the faid mattersand Laws
e!‘w‘W‘m‘k, and ne- -%m ,AM becaufe there are in all

the ‘matters twﬁin?ﬁ'rin‘,this. guithed by the Laws, '
Bom are, as it were, the firft Elements a plrdcnlur relation to all the matters
sz; for before we defcend to  treated of in thc of the Law
quirymthe&ﬂcseftbe thefe qualiti e diftinctions of

L&w it i flary, in the firft conﬁdu’d the fecond
i e e e 6 ot Bk
' efe Laws ays &lﬂ the third T:ﬂeﬂmﬂmmn:hu 1
' and 2 ng vays in which the Laws confider and
LicE R ety o
s :'_-:::‘*-’l “
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Thus, for examples, it -
througi feveral accidents, t’mﬂl:fm
. crs difpofiel’d of what he has bought,
“or molefted in his Poffeflion, by thofe
who pretend to be Owners of it, or to
have fome other right toit: and the
Juttice that is common to all theft kinds

of accidents; which requires the Scller
# toput a ftop to all evictions, and other
' troubles, i contain’d in the expreflian

of this Rule, 7%at every Selleronght to
warrant that which be bas fold.*

* Regula eft, qur rom que eft breviter cnarrat.

L v ff, dereg, jir. ex jure quod ex regula filt.
l’crif hmij:trbuvgsmm narratio tradirur,
d L latione & caufe, & jura contipen-

| w i do b dign.
b e I

ws, or Rules, are of two fortsy
e is of thofe which flow from the
v of Naturc' and Equity; and the
; “is of fuch as derive their origine
_ftom the pofitive Law, which are other-
“wife called human and arbitrary Laws,
becaufe they have been eftablifh’d by
nt. Thua, it is a Rule of the Law
ature, that a Donation may be re-
voked, becaufe 6f the ingratitude of the
Danee: and ig is a Rule of 'the politive
Law, that Donations which are to have
. their  effeét. in the life-time of the
Donor and Donee, ought to be in-
rolled, p

¥ Omnes populi, qui legibus & moribus regun-
tur, partim fuo proprio, partim communi om-
nium hominum jure utunmir. Nam quod quifque
populus ipfe £ibi jus conftituit; id jplius proprium
civitaris eft. L g, [ de jufi. & jor. Quod yerd na-
turalis ratio inter amnes homines conftiruir, id
apud omnes ué cuftoditur, 4. 1. 9. jus pluri-
, bus modis dicitur. Uno modd cim i, qued
{emper =quum ac bonum eft, Jus diciter : ut jus
naturale,  Altero podn.[iuod omnibus, aut pluri-
bus in queque civitate utile eft, ut eft jus Civile,
Ry 4 oy R

Fo Tty = v gt Ry ) R

A

Qﬁﬂ%ﬁw'mwﬁﬁe&m TitrSedil 3

care of the Wﬂhﬂmwed; and
s R
| immutable Rules, whic

are obfcr:"‘jlinallplaom'. 3 : 5

© Naturalia j uz apud o gentes pera-

é oiﬁm:uj:.u’ di&im qpufhmm;?mﬁmﬁjw
mm. {femper firma, arque immutabilia permanent.
§. 11, infl, de gur. war. gewt. ¢ av.  Quod natu-
ralis ratio ipter omnes homines conflituit. /. ¢. ffi
de juft. & for. id quod femper mquum ac bonum

eft, jus dicitur, 0t jus naturale, /. 11, eed. Civilis -

ratio naturalis jura corrumpere non poteft. L 8. ff
de cap. min, =
PR

Arbitrary Rules arc all thole that have 4. #iab
been eltablifhed by Men, and which are#rs £ 4
fuch, that without offending natural E~ 77"
q]:iity, they may either prefcribe one™
thing, or a thing quite difterent. “Thus,
for inftance, it was free. for Men to efta~
Blifh, or not to eftablifh the ufc of Fiefs.
Thus, " a longer or thorter term of years
might have been fixed for Preferiptions ;
and a greater or leffer number of Wit-
nefles to a Teftament.  And this diver-
fity, which is not fixed by Nature,
makes thefc Laws to derive their Au-
thority from the arbitmary Regulation,
made by the Lawgiver who has cfta-
blifi'd them; and confequently renders
them liable to changes. 4

4 Fa verd ipf fibi quaeque civitas conftitui
Azpe mutmq&ﬁﬁ@ uq.l' o de jur: nas, gm:'
or orv, i

V.

The Rules of Law, whether natural 5. dntbe
or arbitrary, arc of three kinds.

&lﬁ@h g 4
of them arc general, which agree to all ¥

matters ; othefs arc common to (everal
matters, but not to all; and many are
peculiar only to on¢ matter, and have no

El:lnc'sm ;o othc:*'s; For c?gnplc, thefe
o nammi Equity, That we my
do wrong to o S;l', TE?M we ought {i

render to every one what is bis are
general, and to all forts of mat-
ters. - ThisRule, vents made

between Parties, are to thn!' in the place

- asp s
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i o m&m%“
" W 2
All Mg: Rulcs ceafe to have their ef-

only when are drawn be-
""'fc&s mr tErtmts, Jﬁl‘y apply'd to mat-

T

GTw

&
‘relation, but likewife when in the ap-
. plication of them to the matters to

" which they belong, they are either falfly
or Wi lly apply’d, contrary to the
SR - mwat of tﬁcm Thus, the Rule

-~ fornm void all Sales, in which any

 ene of the partics is damag'd above the

: half of the juft price, would be ill ap-

{ plicd o a Sale made by way of accom-
’ modation in a Tranfationf.

f Simul edm in ali el
officium fuum, 'in: ?nu;}u::'rq ,[:?"h] i

VIL /
7. Excep-  Exceptions are Rules which limit the
sions ave . exrent of other Rules ; und they pre-

feribe contrary to the euenl&R ¢, out
of a particular view, wh:ch renders ei-
ther juft, or unjuft; that which the ge-
m:ra]'l R.ule, being underftood without
any manner of exception, would on the
g have render'd either unjuft, or
B m{;hm, for exam k, the general
= That we may atlmanncr of
. ﬂoam&s, s Tirmite by the Rule which
Taowe thofe that are contrary to Equity

5 S Manners.  Thus, the Prohi-
i lﬁt«m 1o alienate things that are facred,
Ry e 5 y the Rule wluch allows

for neceffa

'd in ‘.thc

'“'"‘f,’-""'f . L e ‘b

s to which they have no manner of

dﬁr can pretend ignorance of them,
£y

which _may be mduaedrtoonearoda
ﬂ&w{olmﬁ&

a confequence of the m‘ and
focond ArtLie of this Setiom.

IX.

All Laws ought either to be known, o,
or at leaft laid open to the knowlodgcw
of all aheworld, u:l fnch a mlnner, that kwown,
no onc may with offend againft
them, under pre 1g
Thus the w.nml R.ulcs bcmg Truths
that are unchangeable, the knowledge
of which is effential to Reafon, no bn-

cannot fay that they are i s
of common Reafon, which ma! ;; '9'
Rules known. But arbitrary L. 48
not their effect, till the Lawgw 2
done all that is poffible vo mak: Wi
known 5 and this is done by tl

e 1

that are commonly praétifed ortfw .
lication of thefe kinds of Laws;
ter thcy are promulged in due ﬁ' ’q.,' A

is prefumed that they are known e L??.:»-

ry body, and they oblige as weli » 5l
who pretend ignorance of them, as
thole who know them i,

facratiffima, conftringunt homimum

vitas, intelligi ab omnibus debent. ~ Ut univerfi

prafcripto, earum mmlfdhﬁs cognito, vel inhibita

ﬁmt, vel permiffa felkentur. [ 9. Cod. de
24

Coalftitutiones Principum nec ignorare quem-

é?‘_‘ec&dﬂimm permittimus. 412, Cod, de

’ .

FOmmm&populilegihmmimbuman

gquuimeumpeﬁmmgwmr §. 1. in fin. in pro-

Nec in ca re ruflticicati venia prabéatur, cim na-

surali razione honor hujufmodi pe:ﬁmsddmw
L2, Code i gus voc.

X.

Lawsmenftwpfom 'l‘l:c 10, Tivo
o&thaz ‘have been o

oncmof




fentum. §. 3.

us venit, ufus approbavit,

4 wm:»mpfo-

1. e Cuftoms derive their Authoritr,ﬂ-om

foindution the yniver(al Confent. of the People
m";" who has receiv’d them, when it is

Cufloms. le that has the Power of making

Laws, as in wealths. Bur in

Kingdoms arcfubp& to a Sove-
' o Cidlitind " soceit'diby

9

28w

8
BB

g

g

g

3

_ Ahnstive Provinces, the Laws which

« Sk have, either by the ancient Con-
o ‘i"ﬁ‘ v of the Inhabitants of the fad Pro-
R s P b -sl,, or of the Princes who governed

BE R oo TS deu B abe
[ » = " - -
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the Lawgiver, who determines us to

- what he preferibes; and fince they have

effect, till after they have been.
made known to the people ica=

tion, regulate what 15 to come,
;l:h bt:egnothing to ,:!0 with what is

* Leges & conflitutiones futuris certum oft dare
formam negotiis, non ad facta practerita revocari.
3.7_.(.‘,{0‘3“1".“
- - % " \‘

_ XLV,
The Affairs which*happen to be de- 14. The
pending, and undecided at the time e
when new Laws are enated, are E‘dng ey

by the tenor of the preceding Laws ;[
unlefs, for fome particular reafons, the .
new Laws mark exprefly, that they
thall take place even in things that arc
paft. Or that without any ‘Exg_c‘-h expref-
fion, the new Laws be fuch as oug,lft to
ferve for a Rule to what is paft; as if
;(i:c ncv{‘a Laws ferve only to revive.a

rmer Law. oﬂg%gﬁﬁmw wi-

, which hl;:d alter'd by{?omc

€3 or that they regulite Queftions,

for the dtc\d;u% which there was no
Law, nor any Cuftom in being. 'Thus,
for inflance, when the King ordained
that the price of Offices thould be diftri-
buted according to the order of Mort~
gages, that Law ferved as a Rule for
the Caufes that were undecided in the
Provinces, where they had no Cuftom
to the contrary, to ferve them as a
Rulee.

© Leges & conititutiones futuris certom eft dare
formamy negotiis, non ad facta prarrerita revocari
nifi nominatim & de preterito tem & adhuc
i tils cautum fir, /.

N .
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The Ufe and Authority of all Laws,
- ?:3 ng,fh, ‘before the Or m'fg‘ u:% whether natural or arbitrary, -confifls in W’
i 414y, Orleansy | lmgbt have made Subftity-  commanding, forbidding , Pmnga

tions in. without any and punifhing".

bounds gﬁd tham did liout fug,s vittus bz ft, imperare, veu:e. Pﬂmﬁ-

47 J&J., the ions, that fhould be made  tere, punive. 2.7. ff, de lagib. |

M1 8 totwodgrmbc{'darhc s ooz,

< G Inﬁmmn  Bur Whereas that Ordinance, e X[X. A " ,
did not for the furure hinder the effelt @, A
of the Subﬁxwtmns which had been’  Laws reftrain and pumﬂ: not only 19, Laws
madc bﬂﬁm, the rdmancc of Moulins what is cv“knt mnrrsw to the w
did reduce to the fourth degrec, befides  of their words, but likewife every r.h‘ ,.." te

bt the Inftitution, the Subftitutions which  that is dxm&fv, or_indireétly agy -

s
 TONRE

B

s, o winﬁWﬁgh‘,-

1. \ ways witho
f ]

"-_7-”-.- - x
> l

2 ~ had been made before the Ordinance of  heir intent, alﬂmugh it feem to have s .”i;:g;f_
i " Orleans. And at the fame time, it ex- nothing contrary to the terms of the o .
: (':cptod the Subftitutions of which the Lan and alfo every thine that 1s dontd o
’ : ht was already fallen and acquired, /i fraudsof the Law, and. to clude jt¥gis.
although it was beyond the fourth de- Thus, the Laws which forbid the give%
| greek. ing or bequeathing any thing to ccrtu‘!h. R
> < . Al pﬂ'gons, anu;lll the [{?omtlogs m‘i 4 "
3 O MR o - “ 7 made to other perlons int ed, t ,p'_.'l
f:ifuf."f'f;f ;«wg g;gm;w Orlusns, Atta 59. ::’f{i Tz:.y tmnfrﬁ:t the Bof;[;o to tl%;};‘\?

incapable of rcccwmg it ino

their own names.

XVI. 44
* Non dubium eft in legem eommmmm.
16, Of the Albll:mz Laws begin to l‘m their  verba legis amplcxus, contra legis ititur vulmﬁ
“sime when effet for the time to conic, cither from tem. Nec panas inferes legibas evitabit, qui fe

: g Lam,_the day of their publication, or only after ;;*;?“ﬁ;;';';k{fgme;‘;g;;ﬁ;' e

% the de wh:chthgappomt. Thusyfome  jegem facit, qui id facit, quod lex pmhfhct, o

y Laws
P mmw ﬁ'ﬂ“dﬂm ?ﬂbf ql-“ ﬁl\!l& "ﬂthu .
:_ L !)c m‘ld wil h - C' us. dltmm L z M fra &'

' f W of, & diftar fazes i e di
¢, fuchasd 'Emhihmmoffome(:nm ,;m;gfmd@m';’:immémﬁuﬁ
. merc ¢ mcn or Dimipu- gcmﬁ: L.30. sod.
tion of the f the current Goin,. S el
ﬁlﬂw&rfomchcthmgs el o %
condm:m in which they

: ‘which th&y' If‘aLawforlpids, cither in gen o, Laws
j:o'hc put in € n9. . perfons, orin particular to fome. I&rr.of:!ﬂ'ﬂ-

e~ N cerl:am (,onml&s, ‘or a W"
» o mwﬁns Rules,
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obtained lﬂ'm. o gmgh ﬁ&i‘fél
e a t- or is
only Perfonal, dies with the Perfon
$hLMth:fﬁ1{uu:&ncmd
"he Tides of Efquire and Gentleman
are acquired cither , by Profef-
fion, oty 3 gl 4
‘ble thofe who have ferved in them,
their Defeendants. Under the ¢

the Yeo-

g
‘&
i

diftinétions we muft add rem, o
ich is mentioned in our farvie con-
¢ Common Law, and that 4iios-
of a feryile i

_ condition, who
| F‘II‘, Co ilains, o ﬁbmtlilcwum
| S a Country Farm, where they were
~..&¢1, T appointed m:gﬁn'vwe Ofthehfe%ood-

men, or V‘gllnm,tbm wm-c two fores,in
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Vonftaries, Town Corpora-
ties of Trade, and others,

are
ties that may be ufeful eithitr to Church ¥,

or State” ; and they are ncqg,ﬂ@ié’%
A

%, having thei
S ighot, g <heir Provloat.
ng other diff

differences which diftin-

 ing incapable dﬁw
without juft Catfe®,
Rl Sl e

eftablithed for the forming of Socie- &

from particular Perfons, .o

latly that of be- &

X IY EE B
Of THiINGSs.

A

wad| Thi

ath created for the ufe of Man. ~And

as it is for our ufe that he hath made

gﬁwﬁ?&ukdcm
c lying of our wants, ev

th here on the Earth bdo?

i ens aboves it is thisdef.

to our different

the diﬁ’um
kinds of Things, in order
the f{everal ufes and commerce which

Men make of them.

-jw'fen;&qnﬁfz up thine mm
driven to i

Lord d

REghE

Mortingio, mnd 4y 18 E. 3. chap. 3. a0d 15 R.2a

b Yot e St wets BW

Hl‘lllﬁaé' M‘fﬁﬂm wn‘cﬁ.:q.&?f: )
. .Pn)ﬁ’&u Governors ]

m’mf. London and Wc&mx"f:&u-. :,:f:

owt Licenfe m Mortmain, ife Lands, &e; wot

exceeding the yearly valie of three Thonfund Pounds

%93 HE Civil Laws extend the di- 7 whe
2| ftinctions which they make of mwer the

Laws

to'every thing that God L5
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'Man,
Bui]din altho’ thefe kinds of things
may be @pmmﬂﬁmwﬂs&nh, and
mo%lc‘ R

ﬁ&%‘ﬁ* e

‘T“”‘“'_E

which fhck m the Tree,
the Ground L

. & T*ﬁ’
e r*ﬁa—,

'

quahlu are Ill thofethi thatm Mirve-

disjoingd from the Earch, and the wt:ﬁw

ters3 whether it be that they have been
feparated from it, as Trees that are fal-

len, ‘or eut down, Fruits that are ga-

U». thered, Stones taken out of a

- or that they are by Nature diftinct and
{eparate from the by and Water, as
living Creatures’.
4 mobiles. 1. 1. . dv adil. ed. See ar’
%:nidc % thip Seciion, ¥ :
X. ’
Moveable Thing of two ﬁ;rts; 10. Move-
There are fome v live, and move #bleslromg

themfelves, as Animals; and the chi

that are inanimate,  are called dead
Moveables!.

' Mobiles, aut lﬁmi:f&d«'{;o
C. de fur. dat. I. 93. ff.de verd,

X1

Amm&mofﬁoforts One is of 11. mia
thofcthatm%? and ferve for the mals, wid

{l_lﬁ':ho Hoenrﬁﬂ, and are in their 4 fame
wers fuch as Ox ' i
P otheth, ' "Fhé ot foncn?af chole g
Animals that live in their nataral liber- i
z ou:ofthepowm of Man; fnchas N

¢ wil Fow ;
¢ Animals of hTmsd fort ald"

' apphed to the ufe, and come into the

power of Men, by H -and Fifh-
ing, according as the ufe thefeSpad
is permitted by the Laws™,

-mmavﬂm tom
nnmn}:;. mri.mh,ktwi , fimul
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¢ £\ which have beencxp e e
_foregoing Section, ' have been made by
; ‘:*1 "IAWB, yet it was proper to

&Pﬂﬂe ‘them from the diftinétions that
#-are treated of in this Seétion.  Forthofe

By ;m‘ﬂm preceding Setion arc formed by
oy Nature, and ﬂr:g Laws have only taken

f“,“‘- : Emﬁcc of them, or added fomethin to
R em: As, for Example, what has

: lex Linthe thlrdmd ﬂ%g Amcles
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