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A TREATISE rf LAWS. CHAP. XII . 
Ill. 

J.I'rr{-t. \Ve ha\'c (cen thllt Arbitr.lry L:tW$, 
t/flt 1.11.1 whether they be efiablilhed by thore 
"/~..bRfi"who have the Right to mllke L2WS, or 
:W';;I1"::by fome Uligc, and Cullom, arc 31-
"'t ,1. ht--w:t)'s foundcJ upqn Come Ufcrulncfs, 
tM~~Jcjthcr' to prevent., or rut n flop to fn"It. convenienc~, or upon lome. ocher View 

thefe (efts of Difficulties, !lI1d it appear 
tbtt the f'lto Difficulties 'lre regulated in 
Oller Places, where the fame Matters 
arc likt:'wiCc in ufc l it is nlttural"td fol· 
low the Ex.mplc.of thofe Pia.,." and 
c(pccWly that of the chief Towm. 
Thus, we fcc in tbe RnII'ftI Law, that 
the Provinces confOrmed t.hemf'elvcs to 
the Of age of R,m, m. 

of the Publick Good : From' whcw..c it 
foDows, that altho' the (J.id Laws may 
cl1ufc other InC'onvtOlenccs, in the pl:icC vn. 
of thofe w~ich they hav~ U'movcd~ :md We have fcen that it is Py the Spirit 1- Ht "'If~ 
that (omcumc:s we arc Ignorant what and Iorcndmmt of the Laws tfat wd"'ltfftl. 
"",ere the MomTcs of ~naGtIl~g tllere faIts. are to underfbnd, and apply them: ~~/III 
of Law~ and wherem t~Clr Ufefulncfs that in order to judge arJght of the,,:t 
coniill:s, let we ,oug.ht, lhll to ~rerume me:ming ~f 11 Law, we ought to c0n6· itl"';'tl~ 
that ,the aW,w,lllch Ii 10 force Is,ureful dcr what itS Motive is, what are the.... . 
and Juft f, lItm~ It btrcp~led by another locomrC'ni(nccs ,againfl: which it pm. 

• 

L.w) or .boliJhcd by D.rufe. vides, and what is the Ufefulnef, which 
r $'/'" Ihirttr1llk;4nitt." I. {MIl, StiI., may redound from iL; the Relation it 

bath tQ anci6u Laws, the Chan~ jt 
makes in them, and to make the other 
RefleCtions, whereby , we may be able 
to apprehend rightly itl m~ing: from 
whence it follows in the .6rfi: P'licc, that 
in order to nnd out by aU thefe Views 
the Intention and S,Fifit of the L:ows, 
we muft examine In tbem what jt is 

IV. 
.... c.jI.", We have fccn that Cuftoms and U~ 
MlJ ,lq.,'I(agcs fcrve as Laws I: From whence it 
M'I ,I. 1~11ows, that if Cuftorl.b <lnd U(ages 
';:::,':" have the force of Laws, with much 

more re:Uon are tbey to be ufed as Rules 
jn the lmcrpreu.tion of other Laws. 
And there is no better Rule for explain· 
iog obfcure and :nnbiguous Laws, th:lo 
the m~r in which chey have been in· 
tc:rpreted by Cufiom and Uf!lge II, 

v , 
I' Dfjlif' We have thewn [hat the Authority 
• 6f&jlitl of Cuil:oms and Uragcs is founded on 
c...-.. .J this I'tIforJ, [hac it ~ht to be ~ 
c.J-. fUlllCd,. <bat what has been obfcrvcd for 

"I -

a long ti~ is ufefut and jutl j ; from 
wbc:occ it follows, tbat if an)' uw, or 
Cullom, hath been .. loog ~ime in dif
we:, it is abolifl,cd', And. iu .... tho
rit1 _ foondcd uP\»1 the long UI4ae, 
fo !he Wnc auie'""" take it ..... y. P'''': 

• it /hew. that wbat Ip: c:caUd ... be .. 
IOrwtd, iI 110 long ... UICIW. 

• ... "'~~I{"'N ...... 
. "~r-'!:' -". H-· 

L 

, 

they fet forth, aod what it is they de· 
cree" and always .i!ldge of the fenfe and 
me:ln1Og of the Law, by the whole 

' Series llnd Tenor 'of all its p:uu, with· 
out cumiling:my thiog in ir Q

• 

: "' ....... """""" ... (-fo-J-. 
VIlI . 

It foUows allo from this Remark on 8. W,"",,) 
the De6gn and Motive of the Law,N'J..m , .... 
tttat if it happens th:lt fame Terms, or'bw N'_ 
fome Ex~reffions of a Law, ap~ t;;-:!. D(,i",~ 
have a different ftofe from what it- 0-,. ."N 
[herwife cvident1y'markcd by [be teno'r'-" it 
of the whole Law) we maft.adherc to~{Nm" 
this true fcrue:, anoI .-qed the "":1..., .. ~. 
which appeal'. from tbe ....... ...,.~, 
wbich u \ound to be eonuuy to the 
intem. of the Law 0 • 

• ...... " .. twIfI" ...... of ... t-J s.... ,. it ,.......". .IIIfiIJi ,., CII/tt ... 
itil """."'~ •• ""for."" hi" .... , " ,. '--. . 

IX. 



• 

Rtfle8ionl on,/0m4 REM.AR.K, &c. xlvij 
• 

• x. 
10. lMI~ This is likcwife :mother con~equencc 
~ .., of the (arne Remark on the Spldt of 
-~~ La"'" that fome of therd arc to be in. 
~-,.-, tClprctr.d in fuch a manner, as to give 

thtm thc-wholc extent they Ire capable 
of, without violating Juflice and Rquj~ 
t1 : Ilnd othcn, on the c:onmry, are to 
be: reftrained to a more limited Senfe. 
Thus, the L:tws which rel:uc in gene
nd (0 what is Qf Natural Liberty, tho(c 
which permit dl1 (ortS of Covenants, 
2nd aU thofe which £:avour ~uity, arc 
to be interpreted with all the Extent 
that can be given them, without en
croaching upon odler Laws, :.tnd Good 
Mannen II. For which re:tfon, the 
Caufes which the Laws favour in this 

.. manner, are called Favourable<Aul'es. 

~ $If rbt !-trill" .ArtK# II{ tit {Irf/IIIJ s,a;.. 
Pnctor fi~ aatunli Equitll'i. I. I. r. it lfII,f, -. . . Xl. 

~ But the Laws whi,:h dc:robte from 
..... this Liberty, thofe which prohibit what 
fI"IIJJ .... of it [elf is not unlawfuJ, thofe which 
1ft'Jf'f*II. detogate from common Right, thofe 

wrucn m~e Excepuotts, wnich gr1nt 
Dirpen&tioru; and othen or the like 
nature, ought to be rdl:n.incd to the 
panicular Cafes which they regulate, 
al\d [()what is cxpreOy included in their 

• DiCpofitions r. 

• s.. n,. N'mfI" ATtire. { tblltf'IIIIJ "Si_. 

XII. 
z,Mty We may place among thae different 
~ I{ 'lnterpreta,uons, which give (ome ex~ 
t.~. tent to Laws, or which rcftrain them, 

[he Rules which concern [he Tem~· 
merua of Equity, which may be: ufcd 
on rome OccaGoos, and the Rigour of 
the Law which muft be followed on 0-

PIer •. 
But we/hall not nO!' here to give Ex

_pIes of thoe revend loterpremions, 
nor to explain the diifen:ncc betweco 
Equity and tbcRigour of ,be Law, and 
.hat wbil:h ....... '" the UIi: of tbe_ 
and the other. This Decail 1h.1l1 beet
plaincd in iu pniper phcCf. We Iball 
~ ahl<rve ,auehirig thefe (orts of 
<"'i\<! whieh a" commonly calk. Fa
.......... c.uta, ruch .. tIiore of Wi
cIcnot, 0Jphms, a..JtIIer, Marriage 
PoItIOIIi, .,. .......... and orken of die 
._, ~ F ....... ~bt al
~ ... 1oo -1IwcI, u not III the 
IaA tID f"'iudico die Intereft of Third 
Pull... ... _ die Faoour of thdC: 

forts of <AufC! is not to be extcnJeJ 
berond th" lJounea of Ju lliee ,no 1::
qUl!y. 

, s" Ihf r"."b. Jflll, fix,., {nmtJ, ttIIJ ,1p.tk~,. 
lidr, " ,. fmttJ SlSIIII, 

XIH. 
Upon the fame Principle of the h~, J 'la'''. 

vourable I ntcrprctatioo of rome uws, '""--I 
and the Ilria Interpretation of others, ,j" Ir~ -
doth drp«;:nd the R ule of two dLfferent" IIftt." 

lntcrprctadons or the Will of Princes, 
in the Gifts ::tnd Privileges which they 
gr.1nt to fome Petfons, For when the: 
furl Gifts are fuch, as tb!\t we mlly sive 
to them a full :md inrire ['1tent, Wlth~ 
out :my Prejudice to other Pcrforu:; they 
are 1l1ways interprtted in favour of the 
Pc:rfon whom the Prince bad It mind to 
bonour with this Benefit, and an Ex~ 
tent is given to it fuitable to what the 
Libcnauty that is natural to Princes does 
demllnd. But if it be fuch II. Girt and 
Privilege as cannot be interpreted in this 
manner, without prejudice to ocher per

'fons, it Il)uft be refl:fllined to what may 
be gr:mred them without prejudice to 
othert, 
. $II"~'" """"" t{ ,. I--' St&M. 

.X!V. • 

• 

We have feen what lire the Founda· I., DftIfn 
tiom of the Juftice :mel Authority of¥8I,,,. 
L:twt, and that fceing tbey arctheRuJCI~ II{ 
of the Order of Society, they ought to IlM,,'~~;;' 
divcrfify the E.ffdb of that AuthoritYt~"" "''''''' 
according to the fevcral Ufes that arc-. If ,... 
necdT:ny for forming t,hat Order, and.~jlf. 
for maintllining it. This is the roCon 
why m:my Laws oniain, (ome prohibit: 
why othcn permit, and why all punUh 
and rcJtnin thofe who tr:mfgrcfs their 
different Difpofitions j whether it be 
tbat they do not accompli1h what the 
Laws prtfcribe; or that they do what 
the Laws forbid] or tb:at they trao(~ 
grefs the Bounds of what they pennie:, 
And llCeo,rdins to me ways 10 which 
theIr Di(p06tJons, aDd their Ddign, 
arc violated, they deprive thore of tbeir 
Eftttb who do not"fU161 wbat they en-
join : th~ puni/h d>ok who do what 
they forbld, or who do not that which 
they comlJ)aftd: they annul that which 
is done contrary to the Order which 
they prerenDe: they repair tbe ConIC-
queoces of' their Jofraftions : they take 
v~ace fOr every thi"ll that Vlolaf .. 
thar Difj>Olitiom: and, m 6ne, they 
maiotain their Authority by all the way' 
that are accdry lOr pid"eiYillgOnkt '. . $II. ' ........ ,...,. 4p11N" '" 
11-· )[Y. Tt 

• 

• 

• 



• 

xlviii A TREATISE of LAWS. CRAP. XII 
XV. I,. z...... It fol1ows like-wife h"Om tbe r.meRe· 

~:.:'milTk on the Juftice and Authority of 
~ ',"Laws, that tbey rdlTlin nQt only 
~~~f: what i~ d,rc~ly oppofite to th~i.r. ~Df/#/-. prcr. D,rpolilionJ, bUt al(o what IS Jodi
... "'Jo icaly COIltrary tb thOr Intention. And =; :-wbCthec it ~ppcAr that both the Sririt I" ,.and Letter of the Law be ViOl.ltC'd) or 
bit,.,.". that *'iy the Spirit of the Law be tranf-

~cd, :md the Letter of' it fccmingly 
obfcrtred, the 'franfgre(for does never
thclcfs incur thereby the Punifhmcnt II, 

• 
, $" 1M aultttmth-Mitft" ,hi ItJ Stm.. 

XVI . . 
J6.""", It is ;1,1(0 :mothcr Confequcnce of 
",., .... Laws bcinp the Rules of the Univerfal 
fr"" Order of ~ocicty, that no L:lw is made: 
~; to rerve only for one Pafon, or for one 
__ i.Cafe, or for one fingular and particular 
_ r""k Faa; but tbey 'Provide in general for 
c.u. ~hat may happen: and their Difpofiu. 

ons rcrpca all the Pcrfons, and aU the 
Cares to which they extend.. And 
therefore the 'Vills of Princes, which 
are }imitcd to ~rticuhr Penon!, and to 
firllZ\lLlr FaCb, ruch as :\ Pardon, a Gift, 
an "'Exemption, and otb~ of the like 
natu~ :lrcFavOllrs, Conte£fJOns, J.l'rivi
leges, but not Laws, And altho' very 
oftcn they bC' fingular CalCs, which. are 
the Motives of new Laws; yet they do 
not regulate even tbofe very Cafes which 
have given Oc:caGon to the raid Laws, 
:wi! Which wen: othcrwire regulated by 
pr<ecding L,ws, but tbey ooly take 
care to regob.tc for the future Glfes 
like unto tnOre which gave rifc: to them. 
Thus, in Fr41lrr, the Edia: about Mo
then, :>nd that about rccond Mam'S"" 
ha'ie provided again!i: the lnconvemeJl
CCI to come, IIInd the preceding Cafes 
have been rt'~ated according to the 
Difpofitions of the Laws that wert: in 
force before rb:l;[t, 

XVII. 

• 

;tnd moft: ordinarr Events, and to form 
his Difpofitions 10 fuch • m{Ulncr: as 
widf.>ut r:ntring into the Derail o~ the 
Gngol" ear"" be may efbblilh Rul .. 
common to ta<nJ all, oy dir«rniD!t~ 
which. may rl~rerve .either Exceptions, 
or part'aI"r Difpotitlonr· , And next it 
is the Duty of the Judges, to apply the 
Laws nOf only to what appears to be 
regulotcd by their cxprtU Dirpofitioo., 
but to all tbe Cares where a jun Apfli. 
cation of them mAy be made, and wluch 
appear to be comprehended eIther with· 
in the cxprds Senfe of the Law, or 
within the Confequcnces th~t may be 
gathered from it, 

o $" 1401,."", N -' -ftaIJ /~ ,Arritltl " 
thtjrJ s.a-. .. 

xvrn. 

• 

'Ve have fetn that aU the L:!.ws de- 18. 'J'£m 
rivc their Source from the twO Pril:lW')' 1ft 1bJ,u 

L:!.ws, that many depend on othcn of"" ." 
which therare eonfequencc:s, and that,'*Hi·ltf:l 
all of them r~te· either in general, ::::1:,. 
or in panicular, lhe different pam of.""", cw.: 
the Older of Society, -:md Maners of·- II r,.. 
all kinds. From whence it follows, [har 1IwJ:1 !:!:'~ h L h 1,,1. ___ 
t e aws arc t e more general the ne!lr· Ihtr' /KJdi.. 
cr they approach to the two lid\: Fun·., " ". 
damental Law., and the more they dc~ 
fccnd to particulars, they arc the Jcli gc· 
ncral. Thus, fome Laws arc cornmon . 
(0 all (om of Matters, fuch as thore 
which enjoin Handly and Sincerity, 
and whieh forbid Deceit and Fraud, and- • 
others of the like Jlatore:. Oth.crs are 
common to m:my M:lttcrs, but DOt un-
to all: Thus, this Rule, That Cove
nants are in place of 3. Law to tbore 
that make them, agrees to S:l1es, Ex
changes, Letting and }tiring, Traor
«%:10ns, and to aU the other kiods of 
Coven:u1ts i but has no rebtion to the 
matter of GuardiarUhips, nor to that of 
Prd'cripuoas. Til.., the Rule of Ref.. 
~ffion, upcn:'I ~COUOt of the party', be- • 
Ing daIJlagcd .. more than the half of 
the juft pri«, which taka place in the 
Ajicnation of Land. by a Sale, dotb DOt 

take place in an Alieriati.. nmIe by • 
TranIa/hon '. . ...... ~".z"., •• K'" M-. • ".,-H-· 



• 
• 

• 
Refle8i~u on }mie REM A R. 1C S, &c. 

but not unto aU, and thore which are W am.nry, pUl~:.ant to the Ruld of 
pccolinr .. o~o one, that we maya- this matter-, 
void falfi'r!B' IptO the Errort to which • In ambigwu ott tionibu!.o .I'Iuime. fcnttnlit: 
many perfons are Hable, of extending a ' fp«bndil cit ejus qui cu protultfJ"er. L 96. f. • 
Rule that is pcculilU' to one M:uter, to ,.". jItr. • 
another where it has no ufe, and even • II ;, 'fMMb~It, ,lJ,u ,Ii, 96. Law, tf. de tq. 
where it would be f.Ufe. Thus, for Ex- jul'.;, (1111",.." I{ .,J,. Trwift" Mccilu ..., n.-

'PIi(u hi TrwfI· 
ample, we find this Rule in theRD.an • $" ,hi flwtmllh .Aniru rf. ,111 fmnJ SdI_" 
Law, that in ambiguous Exprc{fJOJ1S C#I.ImNIIlj" foMn,tflth Amtlt" ,Iw tl.wttthSie
we mull: chiefly confider the Intention , .. tf,1It c.ur.a" SM') ,I. Imllt ANit" t(',IN 
of [he Perron who (peaks c; this inde- ,1m. $In;". t/ 1At"", "". Sir"". 

finite Rule being found in a Title of 
fcveral Rules concerning all Maners, 
and it not pointing oUt what Mattcl' it 
properly belongs tOJ it fcems co be ge
ncnl and common to a1l: and if we ap-

xx. 

xli: 

• ply it indifferently co aU Matters, we 
niaU dTllw the fame inference from it in 

We have fcen that fomt Laws are (02. 0. 0,/
general, and fo certain every where,'~" 
that they do not admit of any Excep-'~ ExCl1-

tion: and that, on the contr:uy, there 1/IfIJ • 

arc many Laws to which thC!rc are Ex-
. ccptions. It follow! from this Rule, 
that we mull not indifferently apply th~ 
general Rules to all the Cafes that fecm 
to be comprehended within their D if
politioos, for fear we lhould extend 

• Comraas, as in Tdlaments, where we 
arc to interpret the ambiguous Expref.. 
fioo by the Intention of the Penon 
whofe WiU 'it it intended to explain. 
However, ~bjs Applicati?o, whioll+will 

tbem to Cafes which Ilre excepted &om 
the Rule. A,nd [his makes it nece(fary 
to know the Exceptions. 

XXI. 

• be alway! juft in Tefbtments d, will be: 
, t ronen founa £alre in ContraCts; for in 
'- rr' Teftamenu, it is only one Pc:rfon atone 

wbo fpeaks, and his Will otlght torerve 
as a Law. But in Covenants, it is tbe 
Intention both of the one and the 0-- It is material to obCerve in reference 2.1. IW 

• 

ther Party, which is the Law common to Exceptions, that there are two fom fo""! b
to boch. Thus, the Intention of the of tbem: Thofe whieh ne made by Ar-~. 
one Parry, ought to anfwer [0 that of bitr.u:Y Laws, :lOd thofe whicb are made N~ Ai 
the ocher, ancf it is nccelfary that they by Natural Laws ( Thus, ic iJ an Ar-~., A£X= 
underfhnd one Mother, and that they bicrary Law in che Roman La-w, which .. ,it,. 
agree together. And according to thIS excepts Military Teftamencs from the 
Yrincip1e, it of teD happens that it is not General Rules conceroing the Formali-
by the Intention ,?f the Penon who ties of Tcftamc:.nts ; and it is alfo ano-
fpeaks that the ambiguous claufe is to ther Arbitrary Rule according to ' the 
be inEerprct~; but rather by the rea- Uf"ge of Fralut, t~lt the Refciffioo of 
fonable 'Intention of vbe other Party. a Sale on account of Lands being fokl 
Thus in a Sal~ . jf the Seller hat.h made for lefs than half of the true Value, does I 

ufe of an am~S¥ous Exprefiio.o con- not take pbcc in Sates made publickly 
ccming the quahticspf the Thing fold i by Order of a COUrt of Jullice. Thus, It 
as if in fcllinS a Houfe, he faid (nat he is a Natural ~ilW, t)lat ~e caonot entr;r 
fold it with Its 'Scrvi~ without dif- • into Covenants that are cont.dry to the 
tin~ng whet~" they be Services La,w;,;md to Good Manners; and fbis 
",tilCh me ~rc owes, or which a~ Law makes an Exception to tht gcneraJ. 
due to it; and tbe Houfe is found to.be Rule, that we may make aU 10m of 
fubjcCt to a Serv,icc which was not Covenants. And it is by anotlJel' N:a
knOw~ fuch .as a Right .of PalTagc, a tual .LaWt that an Exception is "",aeJe 
Serv.ice of not nifi~ aBuilding higher, to the RUle of the R.etUtution of Mi
or otber of eher like nature, the great nOr!, in the care,of fuch EnSl'P01CS 
inconveniency of which would nave as were rtafonalilc for (hem to 'enter in
either P"""riud tbe Buyer from buy- to,.OO ",here any pnwau <\ife"", MaQ 
~ IE oI~ or from !liVIng fo great a would have dOl)e the ,,""'. 
Pria: lOr it, if he had known of the 
Sc:M ... thll llllbiguity 0( tbe Exprc:f. 'S. ,ho fou/o. fr-'. """ ...... -- '" '" 
fion tiE the Seller "ill not be into-pret. foft ,-rf ..... rf r.o.. _ 
cd by his iDtmtio., but br the int<n· It is carr to F«Wc. that the Ex; 
Iioo irE' .... 8uyei, who hail no ...ron ctptions which an: made by Arbit1'al')' 
ro ""P!" that 'he Hoofe - fubjca Law," an: obfeIvcd, 111!1 )carnt t:l:!"'" 
to UIf IUc:b Smrico. And this seller Reading, and by Memo,)" and rt 
lbaII &e bauIjI r..- 011 the ElIi:/h of is by Study that we mull learn them. 

VpL. I. g But 

• 

• 

• 
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'A TREATISE of LAWS. CHAP. XIII. 
Bat the.dtfcemiog tbc: Exceptions which 6. n'ft 0/ the LnD,f ~ali.ltS. 
an: of the Natural Law, docs not al- 1'. rhijt of tbe P.blid: LAw. 
ways depend on bare Reading, and it g. f'bo{e of Pri'll." u'W. 
requires ReaConi,ng. For there Ire Na- . p. Rlmark. 'If the OrijIM1Kts, the CliP. 
will Exceptions whith we do not find IOIIJJ, tlu Roman lAw, au Ib, elf· 
written down in Laws: And tvCn thofe 11011 lA1I).' "}heft) flJbtz, .rt lIN MIII-
wroch Ire wriuen, are not alW2Ys join- urs fhat time withi" lhe thfill' '.! Ibis 
cd to the Rules which they refirain. Rosk. 
So that the Knowledge of Exceptions, 10. 1f7bal the!! Mllllers art.' R,,,ro,,s 
"W'bicb is fo necdrary, demands ~u:l.J1y for the Choul that bAJ hnI ,.U ,f 

• both Study in gencml, and a putlcula:r - thelll. . . 
Attention to tne Spirit and Dcfign of 

• 

the Laws which are to be applicd- i to I. 
~he end we Qlay not.encl'02ch upon the ~s we have already fem that all the I . All "" 
Excepdons, by gidng tOO large an Ex~ different forts of Laws are re~/MljrllAfM-: 
tent to the general RuJcs. uccd to two Kinds, which compre- "mf.r,;' 

hend them ~Il; one of the Laws ofRe- ~,G;~ f{ 
XXII. Jigioo.; and the other, of tbe LaWs of'Lnm;-:i 

u.AJtMt We mar add as a laR: Remark, and Temporal Policy.; and tbat of there I.,. 
allliS.·. which is a Confequence of aU the others, laft, fome are common both to the one '" :!" that ~l the different Views which arc aDd the other kind: fo we ought Iike-
... ,. fo nccdJ'ary in the Appliation of Laws, wife . to difiingui/h all the Matters of 

demand a Kqowledge of their Prina- Laws into tWO Kinds, one of the Mat
pIes, and of their Detail; and this im- ten 0( the Laws of Rcligion, and the • 
plies the Light of Good Scme, accorn- other of the Matt~rs of the Laws of 
panied With Study and Expttic:nce. For Policy, fuppofing that among aU thefe 
without this Foundation one js in dan- M:ttters, there are fame of them that 
ger of making falfe Appliations of the arc: common to both the Kinds. 

. . 

Laws : either by mifapp.lying them to 
other Matters: than thofe to which they 
have IA relation: or by not difceming 
the Bounds which arc fet to them by 
Excepoons: or by giving tOO large an 
Extent to Equity agamft the Ris:ow' of 
the Law, Qf to the Rigour agalOlt E
quity : or for tbe want of tne otber 
VIICW' which are to regulate the Ufe of 
La,.,.'. 

II. 
Thus, the Matters which concem I. . MM'tN 

the Myfieries of Faith, the Sac~ents,~ " 
the ioward DjJpoGtion of the Mi~d, B..rU:z-. 
the Difcipline of the Church, are Spi. 
r~O:1al Matters, which are proper to Re-
ligion. • 

III. 

, .sw ,. "Ii ~,. " ,ht I~ s.a;", f{ ,. And .~e Maners whiclr rela~e to the t. MMIfn 
bk,t{lAw. Formalittes of Teflarnents,· to the di-JW*IW ~ 

ftinaions ·of Goods into Paternal and CMlPtli!1 . 
Maternal, Eftates of Inheritance and 
by Purchafe, to Prefcriptions, to rile 
Rigbt of Redemption, to Fccs, to the 

C HAP. XIll. • Community of Goods between Hu/band 
~,..~_c,],·,_ .~ htSob'tO u •• andWifc, and otbenofthe liltc nature, 

SI urrKrIU rre. ~ I 7 ,,_. are Temporal Mattm proper to Civil 
Uri If "" lIN Llws: RlIIf- Policy. 

for ""'Ur.r Choict '" IlNfo whith 
""" k ''''ltttl .f ;" lilil 80M. 

• 
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A gtntrlllld~a oj th~ SUBJECT MATTERS, &C.· ii· 

point .... thore thot are to he treated of 
10 this Book. 

~ V. . 
f. ~" The Matters ofTcmporni Policy are 

I"" ~"of three foro, .ccording ro The three 
=;,~ kinds of La'WS of this l'olicy, which 
I'DUty. have been already mentioned; 'l.Iiz. the 

Law ofNatio"" thePubijckL.w, and 
the Private u\\'. 

Thefe fOUf foru of 1 ... 2w$ rcgul,nc in 
FralJt# lill l\f1atters, of what III\turc: Co
c\'c~ ; but thetr Authonf1 is \ety diffe
rent. 

ThcOrdin1nces havcan uni\'maIAu" 
tharity o\'er all the Kingdom, and :ue 
211 Qt" them Obfervl'tl in an p.uts of the 
Kmgdom, except rome of thern whore 
DifroGtions rcfp«l: only rome or the 
Provinces. 

VI. T~e Cuftoms have lheir p:articular 
(;, n,p ~f The Matten of tbcLaw of Nations, Aud,ority) and cachCunom is conuned 
tid,:,"''' in the fenre which this word h:lS wjth to tbe Lmlits of the Province, ur Pbce 
NI#/MI. tJs, as hai been :l1ready rt:mnrkcd, are where it is obferved .• 

the WaY' by which the different In- The Rom_If Law hath jn the King
tc:rcouncs arid Correfpundencics !l.rC car- dam of F,'on" hVo different UCe •• arid 
ried on between one Nucian :md :100-- hath for c.lch ofthetn its proper Autho· 

• 

• 

ther, ruth nsTrcaties ofPeacc, Truces, Tity. 
'5ufpc:nfiom of Arms, Sincerity in Ne- One of thef.: Vfcs is, that it is ob
gotlation" the Safety of AmbaR"adors, fcrvcd as a. UIftom in many Provinces, 
the En~gcmcnts of Hofbgcs, the man- nod ,is there in' the place of Laws in fc
oer of-declaring and makmg'VaT, the vCf11 mattcr$', TbCfc arc ttle Provinces 
Liberty of Tntde, and other Ma'tters of of .hich it is faid, that they are ~-
th l'k VeTOed by the Written Law; and for 

e., e llaIure. I the UJ3gc of thofe Provinces, the R" 
VII. ~ mall Law has the Came Authority, a,~ in 

7· "'"ft.." TbeMatters ofthcPublick Law, '3rc the other Provinces thcir peculiar Cur-. 't PMMill thore wbkh concern d;le Order of tbe tonl! h!l.Vc. 
... yovcmment of every State, the ways The OIher Ure of the BonuUI Law in 

of calling to the Soverdgn Power FraNt, c::xtends to an tbe Provinct:s, and 
Kings., Princes, and other Potentates, comprehends:ill Mancil: and it con
by SucceIIion, by fleaion: the R;ghts fi!ls In tb;r, tll1lt they obferve oOer all 
ofthe Soverc;gn, tbeAdminiftmtion of ,he Kingdoln thofe Rules ofJuru"" ana 
Jullice, the Militit, the Tre>fury, the Equ;ty .,h;eh are tetm<d the Written 
different Fund::ions of Magiftrlm:s, and Law, bcCllUfc: they are written in the 
other Officers, the Government of RoPUtl LaW', Thus for the (erond Ufe 
Towns, and others of the like nature. it has the fame Authority as Jufticc ;J 

Equity have over Qur R.cafon. 
VnI. The Canon L2'w coowins a great 

S·.71oft" The Maner. of PriYate Low .Ie the number of Rules w!I;ch ore oblC:rvcd ;n 
~.' Enaaacmcrus between private Perfons, Fr."(t, but it h:u likewifc fome which 

•. theit Commeras, aod ..,lwc:ver may be they rejel%. Thas, they obferve all the 
aecdIirv to be ft8UItted among them, c.nom which concern f''';th and Man
dthcr "'I'''''~ of d;fpu..., or fur nm, and whkh' are token from Scr;p
endiog dIaio. lUch as Contraa. aod Co- run; fi'om the Councils, and from the 
.- of 011 kiads, MOJ't8III'I>!'* Fathers: and they =:ive of;t Hke .. ;fe 
Ii:ri ' ~ Ilda:oIIioao, • groat many Conftitci_ whkb ro
T..c:.. and 0 .... Monas. /'pOo!I; ,he Dj~' liDc of the CbW'ch. 

And by UfiBc ..... r<ee; .. d Hke-
";(e fom. If. i, whkh rdate ODly 

~~=l~~~~~~~~aI all tho It) 1'eInJ'O!'l Policy. BUt other Dir· ~ ~~~~ poGn_ofit mey ~~ eithcl· ........ 
__ thor - - - ;n We theft, or 

of tIIato, it is.... ~:c"" of tbaa are contrary to 
-"~".,E, •• RoIIIIIdt on I iDol I..iba<ia of ,be c.,J& •• 

ill ulldo me 

• 



,Iii :A TREATISE of LAWS. CHAP. XIV. 
... ",,.;, to dif\inguiOl them from thofc which 
t( 11MtI. he thougllt fit to exclude. 

Among all dlcMaucrs which are re
gulated l)y thefe four forti 'of Lnwi 

" which arc in ufe in Frillfu, viz. The 
Ordjll:1IlCC~ tbe Cu(\oms, the Canon 
L!tw, and the R ... Law, there. is a 
gr~t numbtr of tbem which arc dHlin
gui£h.ed ITom all the others, in a manner 
which has been the rearoQ of the Choice 
that has been made of them. -"'C Matters which arc thus diftin

.RUithcd from the others, arc t)lofe of 
·t;ontr'..a., fueh :1S Sales, Kxcb.nges, 
Letting and Hirihg, Loan, P~\rtncrffiip, 
Q Depout, and aU other Covenant!: 
Of GUllrdi1nfhips, Prcfcriprions, Mort· 
gages: Of Sl1ccet1ions, Tdbmcnts, Le
gacies, SublUlutions; Of ProofS and 
Prcfumptions; Of the State ofPerrons: 
Of the DiJlinaiom of Things: Of the 
Manner of interpreting Laws j and ma
ny other M:1tters, which have :dl of 
them this belongin!t to them in c.:OO1-
man, that the Ure of them is more frc> 
q1;lent, and more necelThry th::m that of 
other M:lttcrs. 

The Author confidered th:1.t thefe 
Matters are dillinguilhed from aU the 
others, not only in rhat the Vre of them 
is more r~ucnr, but \lIrticularly in 
that their Principles and t lcir Rules are 
almofl: aU of them Natural Rules of E
quity; which are the Foundations of 
tbe Rules of the Ma!wa r<gulated by 
the Ordinaacaand Culloclll, and even of 

. fucb Matttn as are not known in the 
R",..,. Law .: for all the M;1ttcl'$ «gu .. 
Imd by theo,.lirulOccs and Cunoms,have 
therein no other Laws befidcs fome'At
bitnlry Rules j to that it is upon tbe 
Natural Rules of Equity that the Prin· 
cipal Lnr and Dccilion of fIlCh rna""" 
d_ depend. Thus, for Exampl<, in 
the matter of Fees, the CuG:.otDJ have 
ooly regulated tbe di8CJont Conuitions 
of theai in divers P1aca, bu, it is by tbe 
Natur.ol Rub of Cov""""", and bf 0-
ther Rub of Equity, tbat Qyero
toucbin.8 th<Cc Maitcn are iIcddod. 
Thus, III d1~ IIlllrtcr ofTetbomcua, the 
Cu\lotU .... Iate the Fonnaliti .. of 
th ..... 1114 IIot Difp06ti~ ToI\a_ 
may, or WIlY .... niakc • t itil \I)
.... Ruleo of·I!qujgr, 1;Ilol; tho Q~ 
_ .... derided, 1IIiUcbilll.~ 

....... of ~ or am"" thC r. :r.CUEio. ... rl>e ",,"tilt t'dIa~ 
til rl>e .... ~ .. lIic:b ~ 
.~. "".1!l,,,!, ma It. 
a! 1bb.~.fI 
all ~aud . 

Since therefore it it in the «~lItan 
La\\-) that,thcfe N:ltur.1lRulcs of Equi
ty have been collc4c:d togethcl', and 
tha.t rhey ;lre ihere colldCcd in the man
ner which has been obfc:rvcd in the Pre-
rocc, ~nd whicJi renden the SruJr of 
them ro difficult :md perplexed; It is 
this tbat engaged the Author in the 
Delign of ihis Book, and to make 
Choice of there Matters, of which Ihc 
Plan may be fcen in the following Chap
ter . 

C HAP. XIV. 
LI Plan 9/ tll. Mattm CDtlt";';,, in 

this Boo. Df the Civil Dr.;) m 
its NllttIrIlIOr"tr. 

.The CONTENTS. 

1. All the J}fa/urs Df Law hln:e tJ N. 
turnt Ord~r. 

1. . t.rht Follntllltion of Ibn Ord". . 
3· The gmeraJ Druijion of the MalIN'S of 

Ibis Dejigll, i"tolWo Parts: The firJl.J 
Ent.at.tmt1ftJ, and the fl,olld of SM,al
ji''''. 

4. 'Ibeft two Flirts are prtctdrd by IS 

p,.eliminary Bool, of the Rlllts of Ltnu 
in (pm'al, of Perfins, a"d of cIhi1ll.1. 

f . Di'IJijiIJII if th, MaJt"s of the Firft 
Part ;nto {'II1' Bodt. 

6. FirJl B~l, _/ E"f,al".""s by e ...... 
Mill. . 

7. S._d BIOI:, ./ E'gllf._'" wi""', 
a t1ttw1UUl1. 

8. f1IirJ B .. l, .j ,h. e"'fifJJ"M'! _/ 
EIII.6I.twu"rs which aJ. I, tIN., It' 
cln'tJbortJle the",. 

9. F'In'lb 8 .. 1:, '/Iht e"fi''''''t! _/ 
E"l."X'wu",s wbi,b tli"ullij/J tbui, or 
III11111J t". 

10. MOl"" ./,ht Fir) BHI.. 
II. Mu __ /,ht &._ BrM. 
I .. MM'm of Iht 'l'birtl BHI.. 
'1. MM",.S _/Ibt E ..... BHI.. 
'4. n. S"' .. PlITt, ,lid> is 0/ S,,· 

«Jlio.1. 
• f· I»vI,fi ... "ht M61tm, " tlu s..

PIII't 4.";;'" JIrMs. 
,'~,B~ ., H .. ,. 15 J. t • 

_~"l""'~. '7· 8M. d J!VI,8~ . 
.8. n.w8M. ., ''I'J!'!Ifr'!' 8w«f 

jhM. , 

... n:.."-:i ~ (I:tfr. ~ IM. 

"';:t ~ .. u-...." ~'''''. ~ .u,. Mltii.1 • 
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A P14n of the MATTERS, &C. liii 
:1. Mall"" 'lIb, S","" e .... 
1.3. MlfmrJ if fb, #(b,rd lJo()x. 
.~. Mall""f lbe Ffflf'lh ·/J,". 
.f· Mall"., 'f lbe F;flb jl .... .6. n.. C,,,,ItI/U_ .1 ,b;, PI.. .f I]" 

Mlllltrs: 1&iJfo., I ... Ib, Or." If>. 
frrwd ;" il. . 

17. Rt-.i."" rbllffatltrs whitb "'h"!. 
" .be PIliJJ"i Law. 

which cn:cr in!o Commerce, from thore 
which do Ilt)( Cl')tet into it t filch at 
Thing Pubhck and Thillgs Mm:J : 
And with rcfF to Suocclh'>m :a Vif.. 
[inaion is midc of Goods Patern:d :tnd 
Maternal, of Efbucs of Inhuil:mct, and 
·thorc of Purch:lCc. • 

m. 

. ' 

According to thu Order, we ~an J. lit ,,.. 
1. . divide all the Maners of this Book IDto ; -'II/I);;. 

I .AUAlM· A LL the M:lttcn of the Civil La.w twO PartS. The nrft iliill be of En-:',rr: ;-
~~, I{~. have among themfclves a fimple ~emcnrs, nnd the fCLOnd of Succer: ,hi, ~'Ti. 
""',,, ...... nd lOrd b h' h 10" ". ' _ .• both the one and the other ;'" , .. hI,lIio,J .. :l a natura er, W IC Torms t em ... IUJU 

. into one Body, in which . it is C'3fy to fha.1I be p~cedcd by ~ Preliminary ~ook; ~j'~ : 
fee [hem IU, and to percelVc with one tl'le firftTltle of whJch ~:tll contam the '''' __ '' 
view ino what fan everyone hath irs General Rules. concernmg the N:1turc ..... ,hI' ft
R:mk. And this Order is founded on ·:tnd lntcrprtutlon of Laws j the ~ccond 1ffIlIr/S. • 

• the Plan'of Society which has betn aI· fu.1I be of Pa{ons; and the thud of- · 
ready explained. • T hlOli" 

N. 
II. 

:I, 110t We have feen in that Plan, that the 
~-. Order of Society is prtfcrvcd in aU Pl:a
:~ ,I,;, ces by the Engagcmcnu with which 

. God links Men together, :md [holt it is 
~w.ted in all Times by Succefiiom, 
which caU cenain Perfons to fuccccd in 
the pbce. of thofe who die, to every 
thing that may pafs to Succeffors. AM 
this -firft Idea makes a I1rft gcncrnl Dif.. 
tinaion of all Matten jnto two Kindi: 
One is of Eagagements; and the other 
of Suc:cdlion •. 

All the Mat~rs of (here two Kinds 
ought to be preceded- by three forts 
of Gtncl'31 Matters, which arc common 
to aU tbe others, and ncceffary for un· 

• derfhnding the wbole Oeuil of 'he 
Laws. ' 

• 

The firtt comprehend. c:crt2in G<ne
",I Rules which rorpea the Nature, 
Ufc:, and IDttrpretation of Laws; {uch 
!IS chore wbicb have been IDention· 
cd in tbe twdIih Chlf'tcr. 

The {econd conccms the ways in 
which the Civil Law. confider :and lhf· 
,jnsuilb Paiih by <l!!:ilitics 
wlur.h ~e .dIcioG 
or .. 
qualities 
• Son 
lion, 
lines 
of • 

• 
As to 'he Diflinqion of the Maners 4. 'Ittfr 

of the firft Part', which is of Engnge-'" ppts 
mel1t~, it is cO' be rem:l.rkcd, as bas al.;r~:t 
ready been fuc'wn in the Plan of So-".",., 
cicty, th:lt Engagemenu :lfC of lwoBM,tf, .. 
l(jnds. • - .of 

The lirfl: is, of~hofcwhich alc form-~;;:' 
cd mutually between tWO or more Per-"'; . .. tf 
(nos, by their Will and Conrent j. ~nd n."z,. 
t)lis is done by CovctUnu, when Mea 
a1lf:1ge thcmfClves mutually :md volun- • j 
t:l.Oly in S11~, Ex:chanR:cs, in Lcning 
lUJd Hiring, in Tranra£bons, Compro-
mires, ~\ll(r other ContnCb and COve-
rumtN of :ttl foru;. 

The fccond is of fuch Engagcmenrs 
a~ are formed otherwife thao by mutlid 
Confen[ j filch are all thofe which are 
made either by tbe W ill of one Perf on 
:llone, or without the will of either of 
t11C Partics. Thus, he who undcrt:tkc$ 
to managethe AffiUr of hisubrcnt Friend, 
cngngc'l himfdf by his Will, without 
the Conrcot of tbe abfcnt ptrton. Thus 
the TUfQr Is engaged to his Pupil, in
dl:pendcntly of the wiU of the one or 
the other. And there are diYaJ other 
.E'.nsrattemenu which are fOrmed with
ouc'"'the mutual Will of thofc who are 
bound by them. 

All tbcfe ..... of Engopcnu, whe
wr tbey be VoiuataJj or 10~01uQtary, 
have dMtl C~CIt Jrhich are re
duccd"'",oKin The6rllia of'hofe 
IOns of CoaiqqeQC<S whicb .t<I to En-
8IIIcmeea, or whicb Elhenl. 
r""la.~ the' ore..-
ditort, 0I!&pt0lll in whiCh ~ 
IiIao .... ~ eocb lOr tile wIiOIr, 
Somidoipo, iiIoI GIIIm wIoic:h "- til;, 
a.na.r of oddlas to Engasemcnu, 
or of ~ing them. . 

. 11h • 
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A TREAf£'ISE oj LAWS. CHAP. XlV . 
The (econd Kind of the Conr~ces :lot! Services arc Orten acquil'Ctl by Co

of Eng:1gcrocnu, is of ,hoi: 'Which an- veoarfts, l\ by Dom.riom, by s'1.1es, by 
... 1 ,hem, or whicb change them, or Exch>ng<>, by T",nf,aion" and by 0-
diminiOt them l ruth arc Payments, ther OmtraGb. Thw:, ~lthot1Sh :an U
CompcD&'tions, Novations, ROci£r""", furrua and, Service m,y be .cquim! 
Rdliturions of Mar.ters to thefirfrScatt by Tdbtmc:nr, yet it it n.\tuml that 
they W"eI'C in. • thefe: Matters which ought t{r be only 

in one place, Olould be: f,ut down in 
V. : the firll place [0 which t ley mvc .re

1';:'- It is to thefe two Kind, of Eng:.tgc· 
;;., ;:;. mmts, and to there tWO Kinds of meir 
Fi4"" Com~ueoces, th1t .11 'he Matte" of 
.. t-- this Flrll Pan. are reduced: and they 
.a.tt. . nutl be ranked there into Four Dooks. 

htion. 
• • XI. 

The Second ~ook, which flull be of II. MAl
Eng:ls;eOlCnt5 without 11 CovenanT, OuU ,,,,,, 1M
take III thofc which arc formed with·~ 
out:\ nlUlU.11 cunfcntj ruch as the "En--' 

~gageIUL'fIts of Tutors, thor~ of Curators . VI. 

The Fir!\: Olal1 be, 'Of Covenants, who are named either to Pc:rfou< ruch ,. 
which arc vohllltary and mutual En· :u MinoTs, Prodig11ls, Mad·mcn, and 
gagcments. others i or to Goods,. :IS to a ''rI~nt 

• SuccdT:on: [he Engllg~Cnt of P'cr(ons 
Vlf. who manage the AffiUrs of others in 

,. a.J The 5e<:ood, of Eoaage.menn which their abfcnce, and without their know· .. . 
.... if are formro wjlbout a Covcoant. ledge, and that of the Perron! whotC 
~ ...... arw-r. Af&irs have been managed: dlcEn· 

VIII. gl\gcment5 of Pcrfons wllo chance to 
h~'c fomething in common together 

8. n;J The Third, of the Conrequenccs wlthoutaCoveruant: and thc:rellrcdivm 
lW, t{IIIc which add to Engagements, or which othc:rforu of Involuntary Engagements, 

. ~ ftreogtben and eorT~ them~ • and rome which are even fonned by 
PI,..., .... UI If", " ...,..,.." .,.. Aceidems. 

XIl· 

• 

The ThirJ Book 'halt tf"Colt of the n..M.rI"., 
ConICq_ of e.> ......... '" whetberof ... ""'1 
thcybCVolW1tary nilmoluntary, which"" • 
.dIto them, or corroborac them, and. 
hi! contain tbe fcvcra1 Manen whjrh 
have this Chat1&er J filch as Man-
g.~ ~c Privilcecs of Cmfito.-s, the 
06JigatiOns of Pcrfous bound jointly to--
gethCr eaeh for the wbole Suns, Sure-
nlhi ... ! ~/b IlIA 1>.."..... Tbia 
Book I11III Id",will: take.ia tile MalIa-
of Proali auoI Prd'dm~ and of an 
Oatht which ... ~ of all ""'of ~ IIIid which cor
robom< them. ADd at.,' Proof" 
on Oath, f<IVe IibwiI< to dUlOlYC 

tIdo which 

• 
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Xlii. 
d= The Fdunh ",d Lan Book of th;, 
.... F;/It Pan, !hall be, of the COOfL~ 

qlJlftCCS, which diminifh" chwge, or 
annul Engag=enu, and wh;ch fhal! 
contain the Matters which h;a.vc this 
Ch~, fuch as P::lymcms, Coropen· 
rations, Novations, Delegations, Ref
cilJioos, and Rcftitutions. 

XIV . . 
I+- n",,fr- , The Second Part, which is to be of 
~tb ':M't;Succcfiions, comprehends a great num:-M'':' ber of Matters, and different enough to 

. mue a Diyjfion of them into fivc.Sooks. 

XV. 
1,. &vi[.- To conceive aright tbe Order of 
'" I{ ,hi Jthelt: Five Books, we mufi. confiderthlll 
::,v';:.,;J there are 'two ways of fuccceding: The 
~.., ;"11 one of SuccdTions which a're .called Le
Jw. BItW. gal, that is to fay, regulated by the L;\\vs, 
.. . which make, the Goods to 'Pars from 

thofe who die, to the perfons whom 
they caU to [ucceed to them : . And the 
other, of . Tdhmentary Succtffions, 
wbich make the Goods to pars to thofe 
who . are inllituted Heirs or Execu
tors, by a Tc1b.ment. 

XVI. 
,6. F'.rft And becaufe then:: are Come Matters 
:-'"' if common to Legal Succdlions, aed to a:::::,,, Telhtmenrary Succdlions; it being pro
ZIt- _ per that thoe Matters ihould go belore, 
~. they ChaU be conuined in 11 Firft Book. 
I~ SIKtf'/-

f-· XVII. 
17. S~ Which flun befollowedbyaSccond; 
w.l/~ in whiclt Legal Succefiions flull be ex
,:, "'"'r pilioed!"' 

. XVIII. 
~~ And by a Third i wbich Jhall contain 
..,.., .t.- Tefbmcnt:uy SucccOions. 
4-

XIX . 
.••. __ Seoing i~ ofun bappens thllt PerfoN 
~,,, z.,..who name ficin, or EXecutors, in tbeir 
=:Teltam<n!;\4D'i~.u:owbowill have 
.,..W"no otber HeUlbe&dcotlac HcirsofBl-4 
DioJ. do not '-"... thdi Goods t. tbcir 

Hoi", 01. Exccut~bu' make porticu-
Iar Donationo to Perf_ by T ella-
_ or Codicill, other Difpo6ri-
_ ~~~ of death •• "'Ce 
iOrtI<IF' . _ jhQI be the Subj<Cl: 
Mda:r oC • Pourdlllook. • 

XX. 

.~ "'" :Aad~ "=ilIa doe lAw hu ooIdcd 
"." to .... J..lbCr., cif"" .... iag Hein. or 

• 

Executo .. , and Ltgatariell, 'hat of Sub-~ 
fiitutiona, and of oni"·,in Trvft, whicb-'.·",!Ao' 
CAll a fccond SuccelTor in the place of~: 
the firft Hl:ir, or E'Jcccutor, or of the 
firll: l:.cg,lbry; this Matter of Subftiw-
tions, and of DeviCes in Trufr, lhall be 
the SubjcCl: Matter of • F'ifth Book. 

XXI. 

The nrll of thefe 6ve Books, which "'.Af~''''1 
{haJl be of Succcffions in general, fiWlChr J\o)f 
contain the Mattel's th:lt are common . 
to the t;Wo Kinds of S,v.ccelflOOS J fuch 
as the En~gemeou of the Quality of 
Heir, or Executor, the Benebt of an 
Inventory, the manner of accepting an 
Inherit;locc., or Succeffion, or of rc· 
nouncing it, tbe Pan-itions :l.mong Co-
hei~ or Co-Executors. . 

XXIL 

The Second Book, which lhatl be of u~, 
Legal Succenjons, £hall explain the Or- rfn.sw-J 
der of thefe SuccdIions, .and the mao- ... • 
ncr in which ChiWreo :lnd othcr De
fcendants are called to them; as aJfo Fa-
thers, Mothers, and other Afcendant!J 
Brothers, Sillers, and other Colllltcrals. 
Thefe Legal $tlCCeff'lOM llre nlfo called 
Succeffions of Intdlates : lUld this word 
is particularly made ufe of in the R,.. 
man Law, becnufe the Heirs at Law, 
who are the Heirs of Blood, do not 
fucceed e"cept when there is no Tcfla-
ment; but this is not to be underftood 
of Perfons to whom a Legitime, or. 
Child', Pm ;, due by Law. 

XXlTI. 

The Third Book, wbich !hall he of.) .••• "" 
Tefiamenwy Succcffians, fb.all contain f{ ,.71WJ 
the Matten which concern Tdhmen~"" 
their Formalities,. Dilberi(on, Uoduti ... 
ful Tdlamenu, the Lrgidmc, or Filial 
Portion, the Di(pofitions of [hofe who 
haye contr:l&d a Cecond Marriage. 

XXI" 

The Fourth Book thall he concern- • ......
;ng Legoa<ieo, and other Di/i>oficiolll.,,,,,,,,, 
midc in profpca uf Deatb, ana in tha, ... · 
we lhaII _, of Codicilt, of Donoti-
OlIO iQ pfoIj>a9: of dnrh, and of Lt-
goria. 

XXV .. 

The ~ Boolt lhaII COIDi" thCOt-
MutCrl roIatiDg ... ,be /i:vcnl KiDdo" .... ' 
of Subllillltioal, ..... of L ........ &DC!-
lolIiIutiQo1o of Htin, or I • .....,.., in 
lNlt for cxhcn. 

XXVI. All 
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XXVI . 

••. ",;. AU there G:veral Matten;, of which 
"""¥- this i. the Pbn, uC the Matten which 
t:t~/hall be treated of in this Book of 'flu 
'WJ:R~C;'lJiJ l.h ill ils Nat.,..t Ortier_ We 
for t. or-have not explained here panicularly the 
~.".fo'wJNature of·tbefe Mattersj bcciufc we 
., II . fiWI explain in every one, at the head 

of each Title, that which null bc n<
cdTary for the knowledac of it before 
<eadi"fl tll. I"rticular RUles. 

Neither have- we taken up time to 
gh'e a reafon for the Order chat i.s par. 
ticularly obfcrved in the Maners of each 
Book. We have endeavoured by revC'r:J.l 
Views to range them either according 
as their Nature makes them rubrCCjucnt 
to one :lnother, or according as It :lp~ 
peare<! neceffary to US that the one 
lhould go before the others, in order 
to tbeir &eing better undcrll:ood.' Thus, 
for Example, in the Firn Book of the 
Firfl: PaTt, in which are explained the 
[even1 (orts of Covenants , after the 
Tide of CovenantS in general, we have 
plated that of the Con,raCl of Sale be
cau(e tbat of Ill.! the Covenants, there 
is not anyone which contains fb many 
pa'ttieutar Matters as the Contract: of 
Sile, and becaufC the Rules of that 
Gontta6l: agree to many otherCovenanu, 
and give a great.deal of Light.- to other 
Matters. Thus, for other the like con· 
fiderMiom, all the other Matters ha.e 
been ranged in <he Order which they 
have; but it would be too tediouS, and 
to no manner of putpc?fe, to give a 
raron in e:1ch particular Matter, for the 
fituation in which it is placed. We 
Ahall only obCcrve, that" altho> the Mat· 
tor touChing Mortgages might have 
bcca p\Qced in the number of Cove> 
"""'" beca.1i: it is ufuaUy by CoVCD:Int 
that the R4gbt of M_e is acquin:d, 
yet it..- proper to put this Matta' in 
anodi ... place, hecaufe the Mo"8".F 
is never • pri~.eoant, and • pnn
cipal ~t, it beUu! alWll)'l an 
A~"'1 to fCJme other tr_eat, 
and oII:eiI to Enpgem_ w!iich are 
C<Hlr"oilIulwidloutlDJform:dCov..-, 
fIlCh as tboIC of TutDn and GuonIIam, 
!lui _ aIil, ill .. hid! tlie Mort
gage is tc<pIlruIlI( loa-. Thus, tIrio 
Marter hatJi '1IIItUIIIIy It> Orde. in the 
Tldrdllook.: "",chi: s.e .......... e 

i'i"'~~=:w= iiil ~ .... -..J lointI, Sor 
&lie 1'Debt, in the w-lI..t1. • 

XXVll. 
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'A Plan of the MATTEU, &c. 

A. [0 the Matters which are pccoliar 
to the Cuftoms of Fra1ltt~ fueb as Fees, 
the Right of Redemption belonging to 
Fami1ies, Ward1hips, tbe Communlty 
of Good, between the Hufband and 
the Wife, the InHitutions of Heirs, 
by Contna, the Prohibition of be
qaeathiog a put of the Goods to the 
Prejudicc of the Heirs of Blood ~ 
the l\enunciatioos by Da.ughters of 
their Right to Succdlions, and every 
thing wruch the Cufl:onlS have in pai-n
cular relating to SucccA'ions., Donations, 
and other Matters, it is not oeceffary to 
mention ~h_cir Rank here, jt being eafy 
to ~_dgc that thefe Maners rc:late Clitber 
to Engagemoots, or to SUCcdfIOO', 

<;:0 Thus, Fiefs were in their 6rft Origine 
Covenants between the Lord and tbo 
ValTaI. Thu., tbe Right of Redemp
tion l>elo~in!{ to tholi: of the Family 

of lbe Se11er, is. t:onkquence of lbe 
Contna of Sale. ,",os, tbe Matt ... 01 
Wardfuip., whethet of l'fob!emcru 
Child,." or Citi","" i •• kiod oi Ufu
frua joirled with a Guardianfhip. Thus, 
the Community of' Goods betWeen Huf. 
baod and Wife, aod the Wife', Join
ture, are Covepanu either exprcfs or 
tacit, which have a conn~a:ion ,nth 
the M"attet of Dowries. Thus, the 
IrdHwoons of Hein, by .contt;d, 
are " Matter which is made . up 
partly of the Nature of TeilalllQnts, 
tnd panly of tbat of C'ov~ and 
wlJich hatb its Rules &om e two 
(orts. Thus, t:vp-f one of all the other 
Matters of thlt Culloms hlltb its R.ank 
fixed: and it is eafy to perceive tbe ON 
der which they have in lbe Plan t~' 
has been explain«!, 
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CIVIL LAW' 
• 

I NIT S 

NATURAL ORDER,' 
, 

I 

PRELIMINARY BOOK. 

Which treats oj the Rules oj Law in general, 
- Perjons, and Things. 

71.w l-foB.:!to E have given the name of 
~II'" f{ Preliminary to this Book , 
,his It«tl.j \v bccaufe it contains three 
• kinds of mattc~ which be-
. ing cdmmon to aU the 0-

And be~ufe in the cxamiMtion of 
the fcvc.r.d matters treated of in the 
Body of the Law, and in p::l.rticuJar 
Laws, we muft always coofider the 
perfons w hom the raid matters and Laws 
relate to. And becauCe there are in all 
perfOIlS certain qualities, with reCpcCt. 
to which they are conGdcred and ditlin
guilbed by [~e L.ws, and whi<h have 
:l particular relation to all the matters 
treated of in the Body of tbe Law J 
thefe qualities, and thefe diftincrions of 
perfons, 1hall be confi.dcr'd ill'the fecond 
Title of this Book. 

.. 
• 

thers (re;,ttd of .in this Work, and ne
ceffary fot' undcrftanding them aright, 
ought to be placed lira In order. And 
irufecd, the matters contain'd in this 
Book, are, as it were, the firft Elements 
of the Law j for before we defcend (0 

a particular enquiry lOto the RIdes of the 
L~w, it is f.~' in tbe firft place, 
to know in , the nature arid fe
.eral kinds 0 thefe Laws, .nd the wtyI 
of underllmcllng and .pplying . ~ 
juftly. And thIS /hall be [he fubjca 
_ of tbe firll Title of this Book. 

·VOL. I. 

And the third Tide filalJ contain the 
ways in which the Laws conGdC'r ancI 
dil\inguilh the lCveral kinds of [hingo, 
by the qualities which fi[ th .... fur ibe 

B ute 

• 

I 

• 
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• 
The C I V ILL A W, €:Ie . 

• 
PREL. BOOK. 

ure and commerce of pcr(ons J and at· 
cording :lS there uree, and this CGuCICn.'C 
of things enter into chc: order cll:ib1ifh'd 
by the Lawfl. 

TIT L E I. 

Of Ih~ &les of Law in Gt
nerol. 

• 

wife in tht rollo"ing P3rt of the Work, 
as \\Pc: {hall have occafion to mention 
them. For there are many written 
Laws, (uch as arc all arbitrary, or pp6-
tife Laws; and there are many oatun.l 
Rules of ~uity, which :trC not fct 
down in writing. 

,. -m HE Rules which {h.1I be oc· 
"'" ~ T plain'd under thisTjtle, concern ;:t-" In ~l the nat'Ure, ure, and 

. lntc!l'rctation of Laws. And feeing 
thefe Rules are common to all the mat
ters conu.io'd in the Body of tbe Law, 
and arc of conftant ure, 1 would adviCe 
tbe reader not to content himfc1f with 
a ban:: and fimplc reading them OYCT, 

but [0 peruCe them diligently rrom time 
to time, and 1.(,1 have rttOuifc to them 
always upon occaUon. It will not be 
jmproper for him to read likewi(c at tbe 
jame time, the xidi and xiiUl ch,aptCl'S of 
the Trcatife of Laws. 

It is not nc:cdt'ary, after what lIu 
been raid of Laws, and Rules, in the 
Trutife of L:lws, to de6ne anew in 
this Title, W~2.t 2. Law is, 2nd wbat a' 
Rule: it will be: filfficient here to give 
an id(:a of the RulGl.,of Law, jn the 
rcnfe which wmprdfcnds the writtco 
Rula, bcc:mfe it is in the knowledge 
of all the written Rules, that the whole 
SCience, and Study of th(' T 

con61l. 

SECTION I 

The CONTENT 

.I. Dej"ilion of Rules. 
2.. 7''lVD lorts of Rules, r.alllr~t aA 

frary. 
3. JfThir:b arc tht '",!ural RM1~. 
4· Which are the arb;",." Ruler. 
f · Allothtr Ji'Vi,fi(»f of KIt/rl. 
6. y'/Wo 'lVays ,! obl/fiilt. tbe RJt/u. 
7. E xtqJl;,tU .re RlJlu. 
8. rUt" /IIrls r;f &·~pli(mI. 
$). Laws ought If) be h/{J1.II1I. 

10. 7'w4 forti 0/ arbitrary Laws; 'lllril. 
IIf( Latws, and CrljIDmI. 

t I. '])c !fJl!f1datio'J of ,be authority of 
OJ Ih. jt'VtJ'tU [.,.1 • .., /bUt" tIIIII C.jI, .. ,. 

'.f Ihtir II1II11": ••. NoJ.,..ILA"" "'l"Lu. wbat i, paJl, 
• _"" wbtl' is ID coml, 0/"''' WE undcrfbnd commanly by thcfe '3 , /lrburlJry .Ltn!Js r~gJJ.I' {)"I] ""b.1 

fo-'J 2. 'Words Laws, and JUles, tJlar is I, co,., 
... - • which io juIt, that which is collllDalld- • + n. ,ffen .f """ LA",r, 'Witb rt-:=.u ed, thtt which is n:gubted. But where- [/Xli to wh,,' is pilfl. 

a the u.. ~bt to be written, to If· .JflNlthtr tfffEl of 1It1lJ Laws, as to 
the tDd that di< writin,L may lilt the ",hal i, paJl. 
(enfe of the Law, mdhnnine tho .6. Of tbe rmre ""be • .... LA"" hfj_ 
mind to conceive. Jb4 idea of tbat to '" i. flT«. 
wltich io elbbliJb'd by the Law, and '7. r"", ""'!' ., -.;bi,b _lAw,' .r< 
tIt>t it-be DOt IeIi Iiai lOr every one to "",,,,iii. 
m- die Law II he ItimiIf is plc:u'd ,8. S"""'" ,ps, of !Iro,. 
co ...-.dec8yd ili we ~ daaWc: di- 1.9. lAms rtjlrtJiM.,.JMttwr ;s u." 
ftiapiQt _ ideas ,...,.. die WQR\s frltllli If rhla. 
Lotir,.&.Ir, lOrmin _ ..... Oae >0. Lnn"-, ... ~ .. .,., is_ 
a tlte ........ "'" "*<ite IOIbc -IIfJ" I_~. 
juft, .... -..Jri!tI1IIJ rc:Be/tiaQ QII • ••• W!..,., ~ _.~ ... f". 
ihe _e( till lAw, The ocher 10 -"""~"'-""'J.. 
die Idea of die ...... of dtc Law. end n. S~ -l'ls, finiiIiI /(Mil, 
~ to dtia ~ idoa, ,.., aive 1 J • ..I;phj u list .1ItIJWijiI lAw, 

, 
• _ of .IWI, .I.ioai, 10 the _ 
~./ list LA.., ..... 

. -- 'We /boll 01...,. .. lite word lAws, 
.5 dtIr. ... IbtIer, ...... t III)' diJIinc:.. 
tioll, 1MtdI ... the _IPI the othc< of 
the "'" ibIIi:t ..... .........w-I, lIP< 
calf ~i""Boolo, boX.~ . 
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Of the XULES OF LAW in General. Tit I. Sed:. I. 

• • 

(rhus, for example, it may happCtl, 
th1'ough (eventl accident that the 8uy
crr is dirpo{fcfs'd of what he has bo\lght, 
or moldlcd in his PofTdlion, by thofe 
who pretend to be Ownc:rs of it, or to 
IllVC lOme other right to it: and the 
Jufticc that is common to aU thefe kinds 
of accident~ which requires ~he Seller 
to put a nor to all evicbons, and other 
troubles, is contain'd in the exprcfiion 
of this Rule, 1'hIJI MJcry Se/Jrr (mghl JO 
warYllnllbtft wbich IH h4s [6ItJ .• 

• R~b eft, qlll: 'em qullC ~Il brevittr eMmt • 
I, 1. f. tI, fIr. jHl'. ex Jure quod ex regul;l JUt. 
Per rcgubmrJ' tu.' breI/IS r«llm IUr.ratio rr~tuf, 
J. I. kci sp ianone ~ caufz,. &. Jura COnt.mcu· 
Nt. I. 1J. . J, wrf. iii",. 

II. 

1. n. ~aws, or Ruks, :ue of two fortsi 
/." " V~le is of thore which flQW from tbe 
1\,,/11. NA- Law of Nature and Equity.; and the 
'.:il... other is of fuch as derive theif ongine 

1".'1' from the pofitiveLaw, whic~ are otIlcr
wife CllHed human and arbitr:uy Laws, 
bC'OIufe they have been efbbhi'h'd by 
Ml1l It. ThU; it is a Rule of the l.l.w 
of Nature, that a Donation may be re-
voked, bcc:wfe of the ingratitude of the 
Donee: and 4 is a Rule ort Ie politive 
Law, t hat Donations which arc to ha,'c 
their efFeCt in the life-timt of the 
Donor and Donee, ought to be in
rolled. It --

• Otnn~ populi, quI k-gibus a: moribui rcgun
'uU', partim fuo proprio. ~Im communi. om
fliunl bominum jurc utunrur. Nam quod lJuifquc 
J»ru1u. ipie J:bi JUS conllituit J id ipUuJ propcium 
o,iwis eft. l. 9. f. III jIIj. 60 jllr. ~oa ~m
tUnlls ntio inttt olnn", boniines C'lURituit, id 
apud omnC5 perzquc! cuRoditur. J. I . 9. jus pJuri
btu modlJl dlcitur. Uno modb cUm id. quod 
fcmper %quum ac bonum eft, JUs dicirur: ut jus 
IlUllr.&lc. Altd'o modo, quod ommbus, aut rluri. 
bu. in quxqUl' QI/italc utik eft, ut ell: jllS Ci,ile, 
nee: minus JUs rdle lIpPd!atur in civlwe nofir.J, 
ju, honorvium. L 1 I . /[ M !.ft. & jw, Scr the 
l;i" Chap, of the Tmuu: of"uw •. 

U1. 
1. ItHh. The Rules of the Law of Nature, 
• ,u.N.-are thofe which GOO himfdf hath clla

',.,..clRN/lt. blifh'd, and which he communicates to 

• 

Mankind by titt' J ..jght of RearoD. Thefe 
are the Laws whicb have in them a Juf
tice [bat cannot be chnngcd, which is 
the fame at all time.~, and in all places.; 
~nd whether they are fet do,,!~ in wril
mg or not, 00 human Authonty can a
bci1iili them, or make any Alteration in 
them. Thus, tbe Rule which obligo 
the Depc:lStary to preli.·C'YC') and to re
flore Ihe thmg COOlOl!tted to his keeP"' 

_ ing; that which obliges one to take 
VOL. I . 

care of the thing he ha.s boITOWed; and 
other Rules of tIllS kind, are all of them 
nanl1'nl o1.nd immuublc;: Rules, which. 
arc obCerv'd in all places '. 

• Natunlia juno quz:apt» omlJa gentes pete" 
que obi:tvanna. diVLAA ~ providc:arla ('Oft

tbtuta, temper fTtmJ. ~ tmmur.billa pt1i,laIX.f. 

\. II. 1IIjf. M Jill'. -.t. c-~ & tWV. ~ Q2tU
filii ratio intu 0I't\Dn 'nee con.IHtlUL I . 9. E
M Jlf}o & i"', ld CfXId kmpa' ,,\Nln x hoc!um 
ell, jlU diotllT. Itt Jus nIltUr*, I. II . 1M. C",W 
ratio MtunIiI Jun C'OfMWlpc:rc non pot'dl. I. 8. f
tI, U,.1ni.I. 

N . • 
Arbitrary RlJles arc aU thofe that have .. WIM6 

been ellablilhcd by Meo, and which arc~u.k
Cuch, thot without otrending I1>rural E-::'; 
quity, they may either pmcribe ooe . 
thing, or a thing quite different. Thus, 
fpr infbnce, it was free for Men to cfb-
blifh, or not .to dbtblifh the We or Fic&. 
Thus, a I nger or ihorrcr term of years 
might have 6een fixed for PrefenptlODS; 
:U1a a greatcr or ldT'cr number of Wit-
neR'cs to a Tclbtmcnt. And this diver-
fiey, which is not # fixed by Nature, 
m~Cs theft: L,1.WS to derive their Au-
thority from the arbitrary Regulation, 
made by the Lawgiver who 11", efta-
bli!h'd rhem j and confequcntly renders 
them liable to changes. d 

• &. \10'& qut iplil tWi quque cifibs conrublir. 
J%pe mut'lltt fgJcnt. §. ll. 111ft. Jt Jill', 11M. If''l. 
c;. mi. 

v . 
The Rules of Law, whether narun.I I . .bllw 

or arbitrary, arc of three kind.s. Some::£- " .. 
of them :lrc general which agree to Jll . 
matrcrs; others are common to fcver:U 
matters, but not to all j and many are 
pcculilr only to o~:ltta, and. have no 
relation to othcrs. For c)'''ample, thtfc 
Rules of natural Equity, 1bal 'fIJ' 1IIl1ft 

ti, wrong 1D 110 Man, T'bat 'U¥ ou:bt 16 
ttntlrr /1 nJWy one 'Willlt is bis JUI, ate 
gencnl, 2nd belong to all foro of mat .. 
ters. This-Rule, iJ7Jat Agrttmtnll ",u# 
IHI'Wttlf P(,,·'i~s, art /, Ibt.'n Ibf plM, 
of /..Aws, is common to rcvenl matters ) 
(or it agrees to ill kinds of Cont . 
Covenants, or PaCts j but It .has no rela
tion to Teltnmcnrs, nor to fC\'eral other 
matte!>. And the Rule for making 
void :1 .S~ in which :foyone of the 
parries is Jamag'd more than half of the 
luft price, is a Rule peculiar only to the 
Coni:roB: of SAle". So that in tho uC. 
and :lppltcatlon of the Rules of L2~:r 
it is necdTilry to dikcm in e\'Cr)' OOC, J~ 
Limits and If! Exrem;. 

o. eum,.,,, tf#Ifnl RJd". Jun. ~ fUllt = honc:ilC ri~ aItmIm nO!) . f&dtlt'. (1fWn 
8 a • (\Iiq~ 

-
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'4- :rhe C IVI L LAW, &c. PUL. BooK. . 
cuique trl~. I. 10. §. lof'." jMji. 0- j Wf. s.). wh\ch may be r«iuccd to one or other 
;"fi.t.i. ~'AIh"" I/,.J,u 4f7W'I'" "~JJtMf".,, of thefe two kinds. h 
Contrafull Iegan u convmtinne accipiuot. I. I. 

~. 6. f'. "rt4 ..Ib If ,..,.t-W 'BIIJ.ts, uri rm. ~ This h a conf~uence of the p~ing md 
iMIh 'tl' .... Y. l. a. COd. de refc. hOd. fecond Artidn of W. Scaion. 

VI. 

6. 7W All thefe Rules cenfe to have their cf .. 
..." ~ •• fi:8:, not only when they are drawn be .. 
:: thfyo"d t;heir ilmits, and apply'd to mat-

o rCrs to -which they have no manner of 
relation, but likcwifc when ill the ap
plication of them to the matters to 
which they be\,Qng, they are eithcrfalOy 
or wrongtully apply'd, contrary to the 
true intent of them. Thus, the Rule 
for mnking void all Sales, in which any 
one of the p'olrtics is damag'd abo"c the 
half of tile juft price, would be ill ap
plied to a Sale ~ade by way of accom
modation in a Tr:lOGaion (. 

r Simul aim in a1iquo vitillta ell (regula) perdit 
officium filum. I, I. ;"f.f'. 1M r'!. jMr. 

VU. 

Excepcions are Rules which limit [he 
atent of other Rules; and they pre
fcribc contr:lry to the general Rule, OUt 

of a particular view, which renders ei-
thl!:r juft, or \mjufi:j that which the ge
Det'31 Rule, being underflood without 
any manner of exception, would on the 
concrary have rellder'd either lmjult, Of 
juft. Thus, for example, the gcnel'al 
Rule, That we may make all manner of 
ContmCb, is limited by the Rule which 
fqrbids thofe that arc contrary to :J;.quity 
and good Manners. Thus, the l)rohl
binon to alien:ue things that are faCTed, 
is limited by the Rule which allows 
them to be ~ld for !,ccdf~ cauf~, cer
tain formahncs bong obferv'd lt\ the 
Solie'. 

VUI. 

8 T_ftm £x«ptions, as we1l as 1lu1ts, are of 
oj ""1',. t'PO k irids. Some of tbem arc of the 
-. La", of Natwc, and others of the po-

flti\"C Law: as appcarl by tbe Exam
pks in the ~Ing Attick, .nd by all 
the. odler Escq>llOJlS, every 0" of 

.\ 

ix. 
Ali Laws ouJ:tht either [0 be known, 9. 4J1u 

or at lealt laicf open to the knowledge _sm "it 
of all the world, in fud a manner, that~n. 
no one may with impunityoffcnd againft 
them, under pretence of ignorance. 
Thw the natuI'll1 Rules being Truths 
that are unchangeable, the: knowl~e 
of which is effenrial to Rcaron, -no b0-
dy can prC'tcnd ignorance of them. (i" ..... 
they wnoot fay that they arc 
of common R~fon, which rna' , 
Rules known. But arbitrary L . 
not their effea, till the: Lawg 
done: all that is poffiblc to mal 
known j aod th is is done by tt 
tha.t arc commonly praCtifed for t 
lication of thefe kinds of Laws; 
ter they arc promulged in due fe · 
is prcfumcd that they are known ... 
ry body, and they oblige as wclj .... f .. 
who pretend ignorance of them, as . 
tbofe who know them I. 

, ~ racntiffimz:, quz confffingunt bomimun 
Vit:l5, mttUigl ;tb omnibu5 debent. Ut univerG 
pmcripto, orum manifdhQs cogniro, vel inhibita 
dcdinenr, vel permiffi {c&c:otur. I. 9. CMI. J, 
"Iii. 

ContHtutione. Principum nee ignome quem
qll:1m, nee diffimu~. permittimus. l. 11. OJ. M 
j", 0-1M!· igP. ~ 

OmOCf vero populi legibus tun a nobu promul
g:Jti.: quam compolitil reguntur. S. t. illfo. ill,... 
Olm . injl. • 

Nec in ttl r~ ruAicitzti vena przbearur, dm.-
1II1'MII rMl;' honor hujulinodi pttfoois Jt6t/UMJ'. 
J. 2. . C. M iIt jlU we. 

x. 
Arbitrary Laws :lfe of two forts. The '0. 7 .. 

one is of thofe that have been originally!'"' (.No
enatlcd, writtcn, and ~romulgca, by 6itr"'J,w;; 
thofe dl3.t had thc Lcgiilative Authon· ::~"I ,. 
ty; aad {uch are, in Fr.nce, the Edith.nJ CMj. 
and Ordinances of the Kings. The: ~-..m. 
ther, is of filch Laws,. of whole Ori-
gin and firft EllabUaun.ot there i> n0-
thing appears, but which _ ~ved 
by univcrfal approbation, and by the 
conft:Ult ure that rhe people has made of 
them time out of mind J and there: arc, 
the Laws,_ or Rules, to which we give 
the name of Cuftoms '. 

• 
i~~~ ______________ ~~ __________ ~ ____________ ~ 
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Of the RULES OF LAW in Getteral. Tit.I.Secb. S 

'MIgillntuum ~iaa, td'ponli. prudent\(m. S. J. 
ittJ· H J ... mtt., •• 00 n • 

Sine {cript:o jus nait. quod ufu. Ipprobaf'it. 
Nam dilUllmi mom. confai.W utanium compro
__ it ~ imit:lIlua. So ~. IH. 

Xl. 

II. 71N CufWms' derive their Authority from 
jrMJUM"'" t.he uni"crr,,1 Gonfent of the People 
\:~-r-who has receiv'd them, when it is the 
~oImI. People thltt has the Power of m:1ki~g 

Laws, as in Commonwealths. But tn 

Xingdoms that are rubjcet to a Sove
reign Prince, no Cuftoms rccciv'd by 
t~,. P.:oplc come to have tbe force of 

but by the Authority of the 
r e. Thus, in Fr,,,ct, the Kings 

eauCed to be fU<cd, and redueed 
. writing, and efrablHhed into Laws, 
the Cul~ms, moving to the fe

... l- ivc l'tovinces, the Laws which 
have, either by the ancient Con

of the Inhabitants of the raid Pro-
. "S, or of tbe Pnnces w bo governed 

0 1. 

I Id cuJlocliri opomt. quod moribus !I: conl'ue
t&dlnt ioduthlm ct. I . p . f. M",fl. mvetcr.ata 
confuctudo pro lege. non unmcriro, culWdirur, 
Nam cUm IPJil' ~. nulla aha ex c:wfa nos tmc
Int, qu.lm qOOd judioo populi reaptz funt: me
ritO &: ea quz ~ ullo ICnPro populul problvit te-
nc::bunt Otnnu. Nlm qwd lntm:ll fuAngio popu. 
lUi ... oIuntltem (Wom declwct. In rebus ipfl.'l, - ec 
nail' tI, L p. S. 1.8'. Mitt». wu rondito!'. 
qulm il1'tel'p,m legum [olu. lmpmtor jun~ a in!· 
I!lIbiUIt : nihil Me Jtsc dc:rop'tc Wettz ... juris con· 
ditoribus, quia &: eI' boc nujcll:u impcrwu per
mwt. I. "u. ;,. ! • . CH .• ,,,,.0- -}.,.... COm
muni. reipabiicz fponlio. L I . & I. s. f. u Jttw. 

-AlI_ib"-j ¥ _., .. fi-/« • .j" z.."s. __ 

t{ c.ft-s. 1!' ,'-J "1'" ,. c../l-I lIS ,.,.... .,. ,,,

,. IWII'f', *" " lA_s. Sec. the Ordimnce of 
c;;",,/u VII. of tM ytar '+f) , Art. 11f. Ind of 
Inoirxtl. of the yar Ifl O. Arq.g. for reducing 
the Cuftom. intO writtng. 

XI!. 

Iii. u •• · The Laws of Nature being higbJy 
NI u., juft, and their Authority always the 
~ fame, they determine equally 211 that is 
14 ;.; to come, and al1 tbat is paft,. which re
-:, iI If mains undecided-, -. 

xnr. • 
. " . ... Ii- Altho' the Jaftic< of amitnry !.:tw. 
~r is fouodcd upon the p"bhek Good, :uxI f'''''' -;upon tbe EqUity of the Mo.tives which 
.. ,.,. gave rife to them. ret feeing they derive 

- ihcir Authority only from the Power of 

tbe L:lwgiver, who dcrermints w to 
what he prercribcsj ;md fince they have 
not their cffttt, till after thty h:tY'c bcc:n. 
=de known to the people by publica. 
tion, they regulate only what 1$ to come, 
and have nothing to do with what .is 
pall-. 

• Lege, Ik crmrtirutionet futwis catum d\ <bre 
formam ne:gorii.. DOQ ad fitb ptXtcrlt:a mood. 
I. 1. C, ., 11111. 

XIV. 
The Affitirs which :. bappOl [0 be de· 14. n. 

pending, and undecided at the cimc'ffiD4{~ 
when ncW' Laws arc cnatkd, are judged::;:;
by the tfller of the preceding La~ i ... , uN 

uulas, for fome partlcular I'C'JJims, thc r<J}I. 
new L:lwS mark ex~dlY, th:l. t tbey 
lhllll tOike place even Tri"1liings th:l.t arc 
~aft. Or that without any Iu,ch c,"'Cprcf. 
lion, rhe new Laws be rueh as ought [0 

ferve for a Rulc to what is pan; as if 
the new Laws (erve o~ (0 re . 
former L1W, o"a Rule ltur.U..Equi+ 
[y, wfiiCFt had been a1r~r'd by fome 
abufc i or that they reguJ.ue ~cftioos, 
for [he deciding of whJch there w:u no 
Law, nor ant Cullom in being. 'Thus, 
for ii:ilbncc, when the fCing ordained 
that the price of Offices ihouIQ be dif1:ri-
bu(oo according to the order of Mort .. 
gages, that Liw C<rvoo '" a Rule for 
the C;aurcs that were undo:cided in tne: 
Provinces, where they had no Cuf1:om. 
to the comrvy, to feIVe them as a 
Rule 0. 

• Uga 3c: axUtitutiones fUturis C'afUm ell dart 
fornwu ocgotlis. non ad tXb p;Etcriti rcvoari ~ 
ruG nomuurim ~ de pnctO"ito tcmpcn. &. adhuc 
ptnkndbu. nqotiiJ ClUtlim fit. I. ,. c . ..... 
00 -ft· 1'-' 1.7.' c ... 1IlIt,1iJ",. Sandmus IW:~ 
mini lime i":u.T:atl 1 :atquc 1I1::zrl3 nA, y-d't'dks. 
CZlenque donlria.. 'l.uae ad divimm religiooctft ne-
cdf'ari. funr. cilm mlm vercret h!a ell qUR JuriJ 
divlni [uOt, hum3l11s lIuibu, lIOI'I ffiipri fanurint. 
vel Jd wcnditioncnl, we! hypothcam. n l pigau 
tram. SN ~ his, qui' f.zc fufdptr'e aufi fuc.. 
rint, mod" omnibw vmdiwi, IlK __ ,. _ 
i-- .. {III •• -.tri.ld ttM ~ ,..., 
1.11 . C, dt 5.:l.cro-JirKf £ttl I. l J. ia t. cod. 
~ICUmquc: admuufirniODen\, m f.:: 6orcntiffi

IN r,u'bc punt, cmcre qu~ mobrb: ru, vel 
immobika, vel dornot CXtnlCfC, 1)011 tlin:r poJt'L1IIto 
DIG fpcNlcm oollri numinh. hoc tis pcrmlth!nttm 
divjn~m rtfaiptioncm mcNC'rint_ ~4 ni.- .J 
1"0f'I'It4 -:W'" rtfin'; f";""'. NiG tDo/Xt:ioni .. 
bus vel. judJt'ltiollibul Copita {mt. l. NIl. C. '" trfI/III'. 
jMJ. ~bm in[C' aliM c.ptionef pr:tdp~ c:om~ 
mifi'onae pignoruII'I. ~" c:rd'rit afpe:ritu_ 
Si 'l.Ws !litur uli C'OUttalN bbont. btc: Gntlione 
rcCplrct. IU~ ".u""is "'~/tfIIM _,.,..~. 
& rlltun. Prohibet. L lilt. c. M ,.n. Nt. 0- • 
lIz'~· "". . 

xv. 
As new Laws reguJ:zte what is to IJ ..... 

come, fo they may, :lS OCQlGoll requires, ~ ".,11 
change" .. 
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lA.t, ~ change the conCcqucnccs that former 
".".., U Laws would have had. But this is :\l~ ,.... I ~ without prejudice to theTjghttbat~ 

anyp<:rfons had alieadyacquircd. Thus, 
for example, bd'6re the Ordin:l.Occ of 
Or/lans, one might have made Subftiru· 
cions ill fcveral degrees., without an)' 
bounds, and that Ordir:unce did limit 
the Subftiwtions that lhould be made 
thereafter, to two degrees bdides the 
InilitucioD. But wnercas that Ordinance 
did not for the future hinder the effeCt 
of the Subilitutions which had been 
made bcfOl"C, the l:>rdinance of A10ulins 
did reduce to the founh degree, befidcs 
the loftitution, the Subffitutions which 
"ad been made before the Ordinance of 
Or/tails. Arld at the (arne time, it ex
cepted the Subftitudons of which the 

~ right was already fallen ~nd :lcCjuired, 
although it was beyond, the fOU1tb de
gree p. 

, Futuris CtrtUm ell d~ formam ocgotiis. I. 7. 
C •• Us... Soc: tJ~ Ordinance t f OI'itAm. Art. 19. 
and tb::lt of M~. Art. f7. 

A'Vl. 

'.6, oftht Arbiu'ary ~aw$ begin to ~nvc their I""" ..- c.ffi:a for the orne to coroe, either from 
... r... .. k the dayoftheirpuhlicnriQn, or only after 
~~" thedelaywhiohtheyappoint. Thus,fome 

n. Laws that make changes which would 
be atten.ded with gt'Cat inconvenicncQ, 
'Were they fuddcnly put in execution; 
fuch as tbe Prohibition or fame Com
merce, the 1\ ugmcntatioo, or Diminu
tion Of tbe vafue of the current Coin, 
and the like, le:lve for fame time things 
in the fame condition in which they 
were, and fix the time at which they 
fhall begin to be put in ecucion q. 

• Tim if • oonCequm« of tbe fOffgoing Rules, 
mnd • natural c:&a of the :lutbority and prudence 
of the Lawgiver. 

• 

XVU. 

'17' 7\Jrt Arbit~ Laws, whether tbeL'''' :z:.i.. eftnblifh·d by the Authority of. w
..,..givcr, or by Cullom, m.y be .bolifhed 

:; or changed two ways; either by an ex· 
~ pre6: Law, which repeals thcm, or 

mat.cs rome alteration in them; or by a 
loire difufe, which chaogcs, orabolilh<:. 
thoio'. 

XVIII. 

The Ufe ;lnd Autholity of:'lU lAws, 18.Sn.w.u 
whether o:'ltul'lll or arbitmry, confiJls in tJ'tlls rf 
cOQ1m:mding, forbjdding, permitting, /Aflt/. 

and punilhingr. 

r Ltgis virtlls h:a:c dl. impcru~. ~ctar~. pam,," 
tcre. punire. I. 7. f'. J,lt,_. 

xrx. 
Laws rc1lraio :md puninl, not only 19. ~.I 

what is evidently conmuy to rhe fenfc rlfo. 
of theii~ words, but Jikc\vi(c 'CVCJY thing=~;s 
that is djrcCl:ly, or indirt.iHy :l.g:Unltfi-.... ( 
their intcnt, alwlOugh it fecm to have ... 
notll ing contr-Jry to the tcn11S of the 
Law, and alfo e .... ery thin"' th~t is do 
in [mud of the L:nv, .... lOd to dude it ' .• 
Thus, the Laws which forbid the glv. 
ing or bequeathing any thillg to ccrmin 
pafons, annul the Donations or Bcquclls 
made to other perf OilS intcrpofcd, tb:tt 
they may tranrmit the Bounty tO'thore 
who arc incapable of l'eceivlDg it in 
their own n:lmes. 

• Non dubium eft itllcgem committt'fe cum. qui 
vah:! ~i$ am,plc¥us. COlltr.a kgi5 nititur volWlta
tem. Nee ~n:15 ioCertal legibul uinbr... qui lC: 
contra juri. (entmlialll. [z". pr.trog=ltiu vc:r~ 
rum. Inudulmter cxculit. I. ,. C. ,~ I"il. Cunrn 
~cm fujt, qui id &.cit. qu,od lex Pfohibct. in 
mudem veW. qui falvi! verru. kg\s, fcn~tUm 
~ju, cimmwcuit. I. 19.ff.""'. fraus enim Iq;i fit . 
ubi quod fieri noluit. bO'i autem lion vetlut, id 
fit, !t quod dUlat ;.rl ...... I, •• t:., i." difhtm 
a feateatia. hoc diR:.t fraus. ab eo quod CQlJrt.i ic
gem fit. I.Jo. NJ. 

xx. 
JfaLaw forbids, either in general to;l1! ;&0. LnI, 

pcl{Ons, or in p:micubr to lome rortof~l.n
Ecrfons, certain Contracts, or a ccrtain~- wIMu 
C . h Ph'b' 11",* (liltom mcree, or COnta\JlS at tor ro I 1- ,,.,...,,,,htir 
tions, of what kind I"ever; whatC'o·CUnoNim. · 
ihall be dO~le contrary to there Prohibi • 
dons, with all its confequcnccsJ ih1.l1 
either be :umullcd, at rcfiriined., accord-
ing to the quality of the Prohibition, 
and that of rhc Cootl'llvCIltion; and that t 
even although the Law blake no men· 
,ion of the nulli,y, nod. that it!P, e 'ho. 
other Pc"m1ties undetermincO u. 
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. ' 

itNriie etC debens, ctuocl Mvm en. Sed & liqlid 
fuerit tiabkanUm, d eo, ft'! eX, id ..... mk'tdl
«Ok • &£kim en. 1Uw1 quoque Qlftam. IItque 
inurik: ('di Jncipm,U3. 1, f. C. M lIP. 1k r... • 
...u .. ..., """""', '/ n fI-IJ ... ....., .... 
" J_ ..." hi if, ,,~. tIIIJ if rt ;.u t.t 
tJ,,~. t 11ft J# "1-fI:'!. MimlJqwm 
~ lex dl. qua yetlt :UlqUIJ fi(ai. k Ii maum 
ht. non rd'cin.ht. ut,. r. I. S. z. 11.1. 63- J~ Jt 
rtt. "",. 

XXI, 

it. z.,., Laws arc never made for one panico· 
~llntlr.t, tar ~on, DOT limited~ ' one fingle -:a, j.. cafe:.- but they are madP'Arr the com· 
:, nip ~ mon ind prcfcribe in general, 
... ~ utelUl in the ordinary Oc-

,.,.Iipes of human LiJe'. . 
eft commune pn.'C'Cpt'Um. 1 • •• f.-lIP. 
iD r periGo,*, fed gcncnJitd' CIXI-

"J. 
""" ,!~~,:,,~'~~~": ut dixit Thc:ophnaUl.· in 

tit plqrimum xcidulIr, 
~"I, .• , I. t o ex inopinIto. l. 3. 0-

oomrnunim omnibw prOfWlf. 
~ipoci~l;"; q'luibufcbm I1tili:I fu~t. prrpooi
..... '.,.. till_ I. Set the ij)JJowiug Article. 

XXlI. 
• 

as. StlJutl Seeing the Laws t:tke in, in general, 
V IhI f:; aU the Cafes to which their intention 
l""f t· may be applied, [hey do not exprefs in 

particular the fcveral cak:s [0 which 
ther may""" ''elation.. For thi' par
ticular eaum,eratton, as 1t 1$ tmpoffible, 
fo it would be to no purpore. But tbey 
comprehend in gencral all the cafes to 
which their intention may ferve as a 
RuleY. 

t Ncquc~. nrquc Sc!u~ufCOQfulb jt~ fcrihi 
pOtrunr.. ut 0Il'IIWS dus. qui qu:wdoqut incmint, 
....... _ ... , rol fuftld ... """ pb • .,.,., 
:accidunr. coariDcri. L 10.,. M~. tlOflpolfUnt 
omncI arucall filiDarim aut Icxibus. Jlut Smatuf
cocWah:U QO~: fed rom in a1iq. "uta 
ha:bda I!QtUIII ~ dt. i. qui JunGlilliofti 
pn::dl, .. &IDiJ:ia ~ uque ira Jill dicere 
a.Det. I. I a,"'. Kmper quati hoc Icgibu. indfc 
Clldi oponrt. lit ad eM ~~ &. :1J c:u 
,. ......... _ ~ fimiks nunr. 
I • ., •• •• I •• '-;; ' l!, -. I.. Jl.1'- "" liz- ~. ....... 

XXOl. 

SEC T. U . 

Of Ih. Uft, lirA I"urprttatitm II{ 
R.k,. 

By the Vfe of Rules, is meant here /}A"fmw':! 
the manner of aprlying tbem to"""'t,: 

h n. A.! L. . b d 'J_J 7,,111-
t C ~elUons tU04.t arc to c CClu~ • !r- .1.-.. " 

and the A pplication of the Rules docs 
often require their Intc;rpreration. 

Jt happeN in tWO forrs of calCs, that 
it is nc:::eiruy to interpret the Laws . 
Ooe is, when we find in a Law fome 
obfcurity, ambiguity, or other dcfefl of 
E'Xprdlibn; for in this cafe it is need" ... ' 
fary to interpret the Law, in order to 
difcover its tr.ue tnt:lning. And this f 
kind of Interpretation is limited to the 
ExprdTion,. that it may be known wlut 
the Law lays. The other is, when. it 
happens that the. fenfe of a Law, how 

~~~J':dr! :1alr~t:r£;u~:~o~ 
fO Deci6;ms theat woulCT be uojuft, if 1. 
the Laws were indilttrmdy applied to 
every thing that is contained within the 
ExprdftOn. For in thi$ cafe, the pal~ 
p2ble Injuftice that would follow from 
this appwcnt feofe, obliges us to difco~ 
vcr by fome kind of Interpretation, not 
what the Law fays, but what it m<;ms. 
and to judge by Its me.'Uling, how hI' it 
ollght to Dc c:xtended, and what are the 
bOllll\ls dut ought to be fet to its fenfc. 
And this kind ot rnterprmtion d~ 
always on dtc tempe ... .unent dl&[ Come 
other Rule gives to the Law wbi£h we 
ihquld "" jn danger of mifapply;ng, if 
we did not explain it. For it is this 
tcm~ent that gives rn the faid Law 
its we, and its 9~ty. ~ut this mau~ 
will be better lUIderftood by Examples. 
AlIJ in 0III0r to make them ,be """" 
ufcfu! for 1Uch "have Jeaa knowledge 
and experieac:o. _ Iha\I ICt down one 
EXam~1e lh d<:u'1 ,hat it .. ill convince 
overy at lint &aht, t ...... e 0'!abo 
not alwa to take ibc La,.. in the lice-
.. I f,,!,!< j ao4, we 1boII fiI!>joio another, 
in WDlCII;£' will IIOt be fO very car,. CD 
dif~~ INth. 

n.ft GO Rule in La .. marc eva. ~t1, ; 
dad: m,t ""-in than tiIio. d.at, 1)0. 
p'lIIluT CIIIllht to rdbm: tbe rIIioK do
j>oGted'ro-.Jie perron who iattu4l<d'him 
,.i,b it, whenever be lhaD J>IalO to "II 
for it I but if ,be Owner ol Moacy do. 
f'!Iised h. loft ,be .... of his reolOn 
When he ... .... bio JIoaev. every 
body dIot ...... it wouIoIliC ....... 

IDjUIIi<c 
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Iniuflict in the 0'1'00""1 to /!!,,<itbilD 
bick. For who doc> not rcr, ihot th .... 
i$: another Rule which Hnbid. the Bi"" 
jng to, mad l\bm • thing that may pe
nni in his hands, or Wllich he may 
make , bad uk of, and that to reflon: 
it to him would be to do hlttl preJudice? 
Thus, it i. by tb~ reeond Rule, th.t 
we U-TICt Md limit tbe fetuc of the 
other. . 

This i$ aMthcr mall certain Rule,. 
that the Heir fu(x:ecds to the R..ightJ of 
the deeofed, i)nt this Rule would be 
ill applied to the Heir of a Pmne1', who 

• .nould pretend to (ucceed to the dcceaf .. 
eel in liis quafity of Partner, tor that 
~ not deTcend to ulc Heir. And this 
.is founded upon :lnothcr Ruh; which 
requires that Pan:1)Crs lhould chaoCe one 
another reciprocany: and by this Rule 
It would be unjult that the Heir of a 
Partner Ihould be Partner, unlelS he 
were 'arproved of by the other Partners, 
and the")' likcwifc I1rrrt' cd of by him. 
Thus, this fecond Rule obliges us to in
terpret the fcnfc of thc other, nnd to 
rtlfraill it . And we ke 10 this Cecona 
Example, tfun it is not fo eafy in it as io 
r.he firlt, to di(covcr the priDGjrle upon 
"",hich this lntcrpret .. ttion is .grounded, 
aod which givc:S to each of therc Rules 
it> jufl efttCt, by limiting <he fcnfe of 
the 6rll:. 

It 'P1""" by '"" bmpJcs, , and 
",ill 'p~r likewilC in all die otbert, 
..,hcre lt is ncccIlirv to jnt~ the 
£mee of '" Ltw, that this Interprcta
t~whK:h gives to the Law its jaft cr .. 
~, 'is al"'&),, foundN up')n rom'c other 
KIlle, ",hicb requires another thi~ 
than ,.,hat appaIn-d to be regulated by 
!be r..r. of tlv: La", Dot riglitly under. 
1lcr>cI. 

210_ of 1. lI.ee>ark, that for !J. thl; of Rule, it 
" ..",;z IS .ap~ 
... "..,. VlCW It 

to 
Ilub 

the LaJVS, that ia the 6rfl foundoUoD of 
tbe urc, . and ponticuLu- IntttptCla,[ion 
of all I~ules . . 

Thi. Principle of int(rj'fCtill/J th. 
Laws by EQwty, dOC$ DOt Only.ii:fpca: 
the: Laws ot Nature, but mcbc:s likt:
wife 10 the &TbiU'lry Laws, they being, 
all of them founded upon the La". ot 
N mare, ~ has been ohfbved In the xifh. 
cbapra- of tbe TrMili: of Law.. But . 
to this Principle of Equity we muftn..,..;. ! 

add, in Co far as concCftW the tntc!prc-" I{. tOt 
tltion of arlilltrary Laws, another Prin- lA1.."'''". 
ciple which is peculiar co ttlcm, and ~:, ~ 
that i5, the Imenuoo of the Laweiver,t'" :.m~ 
which dcremlines how far the albitrary'~ { 
Laws regulate the vee 2nd InterpTC:ta. EIfM'J· 
rion of thiS EqUity. For in this kind. 
of L3WS, the temperament of Equity lS 
reftraincd to what is :lgrt'C:I.~ to U e 
Intention of {he Lawgiver, '1114 is not 
extended to ... hatc\ et' might have a~ 
peored to be equit,",l~ before die .. 1>i-
tr:lry Law "W.li c.:twcd. Tfnu, for jq. 
ilance, it is jul1 3M cqult'.lhle., that he 
who h:lS couneouOy lellt h;s M011f.¥f 
"t\· jthour. taking a Notc for it, and the 
Debtor denies that be borrowed tbe 
Meiney, ,iQQuld be ldmitted to ptove the' 
Loan, jf be has other proofS than a 
Note, which hc" omitted to ta.ke. And 
the fame Equity requircs aHO thc fame 
Urage in the other kinds ot Covenarus. 
But bccawc it i.a tor the publick Good, 
and .-ecable to EqWty~ not to le-olve 
room for too great a r:tQ.u£y of briDg
ing falli:' proofs, and becaure it i. ruffi· 
dent to idvcrtife thofe who lend, or ......... 
"'ho make ther ~ments, to take a 
Nor.c ill writing.. tlu! OrdiIllUlCC of 
M .. lu.s, and tbat ~f 1667, which hove 
forbid tbe proof. of CovattlltS withour. I 
writing, ac<Cd the fum of 
Ode htil¥lrcd lIa •• Jno,dIot Q8II" 
lotion ret to t),.Ji_rtf of 

are 
letceI- that 
of • nccdfary , 
which II maik 
" Ibe 

Ani! if 
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OJ tht RbLE$ OF LAW ipGe.eraJ. Tit. I. &&.2_ 
<ipl., ...... ld f&cm '0 I>e j.ft, '0 2J1- f· ,£..,. ... 11'101;.. .f to. RJ&O" .f Ibe 
nul all Soles in whICh the pIicc ,.11s 1 .. ,., . 
fuort of the .rue v.lue of .Iie 1hing, 6. In .. 'Wt o~gb'" /fJlJ.,., ti!b". E,,,;-
either II third, or foutth ~ «even IJ, Dr tb, /lilf.,. Dr'm LnJ. 

> - lcli, accoRling '0 the circumftallce,. Bu. 7· /1', art .. , at Jwtrly "folJfnI) ;nJ;ffi-
the incODvcolCnCcs thU- would attend rmllye;lhrr tbe Ri[,()ur()/ the LMtJ, 
tbe making void .11 Sab .. which tbe .,. E1'/~J. 
parties "QUid he IOWlIi to "tlain filch 8. 'l'b, R;g .. , of Ib, lAw, ",bin it ;, .... 
dtmaga, gavc occalion to a Law, which 'ejJary 10 be follvwed, hath its E-
reflnllls tne liberty of llnnuUing Sal~ f!lily. 
on account of the lowners of the price, 9· I.ttrpt'etaJiD." ()f Obfill1'itiu, and Am· 
1:0 the Sales of Immovc:ablcs, in which bigllitjtJ in Ii .l...irw. 
tbe <ramagCIUiaincd' ihould exceed the 10. A u'W iJ t~ be ilflN'fll'tl.d bl ils 
half of die ju. 'VallJe of the thing fOld. • M()Iiv8J, Ilml IIy tbt Itn~Mr DI it. 
And rhjs Law puts a .fiop to aU other 'I. flow an omijJi()fI i" a- Lnp may;, 
ufc, and all other application of Equity, fUpp/iel. 
aIf«> My c1a.magc fulb.ined in tbe price 11. in wh.t 'liftS ':Vi! 11IUjl ha'lle recDtlrfi 
af'!8lly tbing fold. 10 tbe Prince, /w the ITllerpreta .. 

~ Ja order to make a right ufe of this tioll ,f (J Law. 
<-~tUn6amenml Principle for the 1n''''1're- 1,\ . w, "'.ft f,/low th, lAw, .llh •• gb 
~....,~ jillion of Laws, which is Equity, rc is itJ motiw be fmi.ntr.on. 
,:." lilt enough. to obferve in eaca Rule 14. i..Aws which are fa'IJPllrably e')"-
..... who, the light of Reafon finds to be I,nd,d. • 

equitable in ir1l ExpreDioo, aDd in the 1 r. Laws which a" rljJraintd. 
extent which it ftems to bave/; but we J6. LAws wbicb art not Ip hI exle"dtt/. 
mol: join to, t~is a gcncntl View of uoi- kypNi 'What ,heir words exp,.1/, 
~ !!-quity, that we may difcem in 1JUNsjtJn. 
tfte cafes which are to be regulated, r7.. 7'be Grants of Prj;ms art /4'1)0Ilra" 
whether there are Dot other RUles that M)' intrrpt'Cud. 
demand" a Juftic;c altogether different, JS. bJ1J)S art ;nltrprtt,d .ne by Ihulbrr. 
to the end 'We may not pcrirert any Rule 19. i,A'U)J.,e inltrprtltd by 1« PnJtUctt. 
from its true ufe, and that we may ap- zo. In wlItu trfts the CUftDTltI of 1Ui,h-
ply to the matters of f4B:, and to their bDlI1''''t PlaclS, 41111 ()f tIN ehit! . 
circumfi:ances, the RuJes that ~ce to 2"'O'lmu, [tr'Vc tit RMJu II tbe (Jlber 
them. And if they arc: natural Laws, p{IICtI. 

we are to reconcile [hell) by tbe extent z. I . lA1uI are extenderi to WhOIt1J'" ;s if-
;md limits of their trUth; or if ~ /entilll 10 Ibeir Intention. 
arbitrary aws; we arc to fix their Z!. 7Dt Laws 'Wbi,h permit a"y thilig, dre 

Equity by tbe Intention 'of the Law· exltnitd from mtWt If} left . 
giver. 13. f'he U1.US 'Whicb [or,id, 'XWI6 jrfJIfJ 

The Reader nlull take heed that he ·,h, lifer to Ih, lreaft'. 
do not confound thefC kinds of mtar. 4. An Exctpli.1S 10 the tw, IYtmJi", 
prcting La...., which we ~.ve beeo juft Rul". 
now ~ng of, with thafe Tntttpre- 11'. 7'adt P,ohilJlli01lJ. 
lltionnhat U'C merved to the SoverClgn, z.<s. IIIW p"fins (Jefl/i,., lOtb/! iJ the 
of whicb ... tion-llTOlI he !Il2de in the ,ffifl .f lA.",. 
mtll Article of this SetOon. And it 17. HfnlJ MIt tIUIy rnlOlllltt • Rilht .c-
wiB be oafy to perccive the diffi:rence ~., • I..w. 
bet. SCI tItd! two kinds of In.erpm.- .8. 'l'b, J)jJPofiti.", .f ,...,inI~ 1"1'''' 
~~:: =:'hich n.an be ox- r::: r..". to. 'fill .f thl 

•• 

The CO"NTENT S. 

r{ LIe •. 
list .. ";fonfitd, "'~ 

"""'" f ..... I .... 
to 

19. Difi- waif,.., for IhI rit.' 
oft ./ ,,,. /w# •. 

9. 



to The CIVIL LAW, c,t, , PaiL. BooK:,-
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natanl La .. , ;, Equity; and in iIbim
ry Laws is the Intention of the lAw .. 
giver. And It lS in rhi' dU~ F .. 
cult>: that tbe Science of the Law does 
<biclly <006ft-. 

11. 
t , NMW.J If it happens that a natural Rule ~
~ ~ ing applied to fome cafe: which it fecms 
:t:n:~ to include, there fol1ows from fuch ap
",.-,1 ..., plication, :1 DcciGon contrary to ~ui
Jr-fi- ry; we muft from thence conclude, 
.. ""'E- that [heRulc is not rightly applied, and 
;;:; " that it' is by fome ot6er Rule that tbii 

, cafe ought to be judged. Thn~, for 
inflance, the Rule which direC'b that 
the perfon who bas lent any thing to 
~nothc:r for fome ufe, may take..it ~ck 
again whenever he pleafa, w~ pro
duce a con~uence CO~ to 'Equity, 
ir the Lmdcf were oIkIWcd to take 
back the thing lent, <IIifui the time 
that the Botrower is aau.Jly imploring 
,it to theufe for which be borrowed it, 
:md, from ",hence it canaot be taken 
without rome ~ to the Borro_er. 
Fo, this Rule """'" to takeplaa: in thia 
coli:; 'boca"" of 'f:thCr bit, wbich 
~im, thilt the ~ lhould fidI"er 

"thC Borrow ... to Ibp the advanrago or 
tbe _ be bdhow. on him, ana that 
he "O~t not to tum his ltindncli into 
tIl1~. 

Dull, doc. not render .hom e.ch with 
Jtfpcfr to the ~<aI .. r ""'~ i.t bar
thencd with the Suhllitution ~ bccanfe 
tho Executor _.. obl~ by tnod,,:, 
RuJe, to caure publicatum of it to be 
mOlle; as being charged with t~. 1:XCCt .. 
tion ofthe dofpofitions Of theTdlu"Or, 
and he ought notto ""'P any: benefit by 
his awn ncgligencr-, or his i:fiDloncftyf;: . 

• Et " maxim(! VQjJa Iegk _ Iabttat imd~ 
ltaurn. IIrMn roeot ItRtfWorit a1i~ vult. L'r J. 
§. I.. if. * 1X,,,f. hIf. sec th.: Ordm:mce of Mwt
lim, Art. 11. and tlu,t of HtII7D. in the yev Iffl> 
Art. +. n. ~A..iCl Jc.g'w'* intaprmtiOne ~ 
('JviUarione • ... 1. II.. ,. J. C • • "if. /t'N. 

IV. • 
,v c mull not take for lnjufliccs con'" Of m. Ji.i

h'Ory to Equity, or to the Intention of? ",. 
the Lawgiver, thofe Dcciuoas whjch u... 
rcan ,~ have fome Hardfuip ' in t~, 
whidfi. aU'd the: Rjgour of the L2W 

when itis evident that tbat Rigour is c7-t 
fcnti;aj to the Law from whidi it lIo~~ 
and rb:lt no rempcramcot em be apptitd. 
to the faid Law withollt 1InnullitC it. 
Thus, for txamr1c, if a Tdhtor lia" .. 
ing indited his·l cfi:amenr, and hlviog 
re'Jd it over in the prefcncc or -Wilncf.. 
res, he takc~ the rCI~ i" his h:mJ [0 nan 
it, and dies in the very iruhmr; or after 
that thcTdbtor has r.gn~d jt, they for-
get U) BCt it lign'd by on~ of the Wit ... 
des; or that thcrc is wanting to tbe 
Tdllmt:nt ~y one of the Jobitnalitin 
~oircd by IA,., or by Cuftom, this 
TCllamcnt ",ill b¢ obIOlilll!l.y nul~ wbat-
ever certainty we may ha\'1C of tbe WiU 
or tbe T eiLIro" aod bo~er favounble 
tho Cont<1¥' of I .. Tel\iouw;n. m,y be, 
beeaufo there F."p,aIitioo art the 0011 
~af whlch the Law allo\\'s 
~ the Will of a T«Iator. 
~ur which ,11 

2liIC arc 
. I!f Law, 
~~~'" 
iJiiiiD, W<ioiId be to aiuilfill~ .q~o~,f, 

-

• 



~.t ~ by rome temperament 
whICh r:.quity, thlt ;" the Spirit of the 
Law, reqwla, we muil: in tbit calC 
prrier EqUity to the Rigour which the 
Letter or the Law feems to dtm:Uld, 
and fQllow nther the Spirit and r nrqxj
",en< of tbe Law, than the nna and 
rigid ... y of ioterprttiog ir ·. Thus, 
in me are of • T"dbtor, 'who devi.{C$ 
his Efbte in this mauncr ~ that if his 
'Wife, whom be leaves big with Child, 
be brought to bod of. lion, he !hall 
l1avc two trurds of hi, Eilatt, and his 
Wite one ,hirl. and if rhe Cbild io 
the Mother's W omb, happen 1'0 be a 
Daughter, the M9ther arxf the Daugh
ter !hall divide the EIhtc «j""lIy be
tween them) if the Mother hap:pcns to 
bring forth bo,h a Son and a DJugh
tcr, the Rigour of the L aw (ettnJ to 
Clrjlude the '}.-Iother; brotufe !he i, _ 
aTled to any part at the SUCcdflOll, sn 
t~e cafe that 'h" happened. Ko",ever, 

'" tbe Father having declared his Will 
'that the Mother {liould have aliharc Of 
his Eftate, whether fhe were brought 
to bed of a Son, or a Daughter, ;mel 
having given her the half of what he 
left to fiis Son, . od " much" he left 
to his Daughter, it is cquit.able that the 
WiD oftheTefbtor !hould he executed 
in the heft manner it can) and therefore 
the Son ought to have the half of the 
E~ and rhe Mother and Daughter 
each of them • fourth part '. Thu., 
for another inti-,met", if a Father and a 
Son die at the fame ti~ as in a Figh'c, 
fo chat it is not poffiblc to knbw which 
'of them furvivcd the other; and if the 
Widow, Mother to tbe Son, claims a· 
~nft tho Hein of t. Father, ~hat part 
of the Father" EIbte which would 

to the SDn, if it were cer
be bad oudivcd his F.,her , 

~~ ~tt:~ the Law would, in this 
c: the Mother, becaufe the 
~J;;~ .~: Son havins died at the 
~ !hen: bcipg no evideace 

.... the!ongdl liver, he 
lbail<d<d .Heir 
the Ellate oft'" 

bill OWD Hcin, IDII 
the Son. BIll: 

tbis doubt 
of 

I~ "'~$31~n&!t, 1. I J.§'l·fJ. 
I:(t_[.II11. H# equtus ft;gg~flt. tt6 JUlt I.ICtirl· 
~mur, I. s. §. ,. M f.f. ,. .,..- Co .,..,;,w. In. 

Ubic:umq,1IC Judla:lO *J;"" ..".C!I1t. 1.2 1. f. It 
ilume,. 

Naluritnl potiiU: in f"" qu.im ca'liJcn Wrt 
qUiDttm, SJqwdc:m CiVWS ddlclt d o. W 
rtarur.lzquwn eft. I. ' : S- I, E. ji J"fIIIHJ,."'. 
BC:nl~1OU'm mlcr~ ~u.:. non nwu 
jWb~ dt. qulm tubUs. l. 19t . So , . I it,. 
P"'Sempd' in dubli. ·bcnicnion pnrkrtoda runt. 
t. f 6 • .L R1Picodi ottUIo eft. ~uz l"lI:b.:t be,. 
nigniu. rel'pdn(um. I. 169. _ . 

, SI ita faiptum fit. Ii lilius mihi nttu. fucrlf, 
a brtrc hcsu cfio, 0; tdtq~ parte lIXot mea IJa,. 
I~ tAo. 6i vero lila II'!iJu II3tD fucrlt. CI tflmW: 
ha't. dlo, ex rd~U:t psrte UJ:OC' birr" (Ito : & fi
liUs & iii;,., fIlO dfLDt. urn df .trcm diltri
bucftdum c:lTe m ~cm ~ tit ex hit 61lUJ 
quatuOr. IItoc dllas. ru::. unam p21'trm 1"C1bct. Itt 
tl!Jm lCcundWn nJluQt:amn t.dbutU. liJ,us tltno 
tmto amrb~ hlbebit qw.m uxor : ium uror t!~ 
10 anto amplrUs qujm 1iIi1. .1..ica" cnim WlllirK 

juri! Icgu;Z awtycniebo.t, rupturn fu:ri tdbmca· 
tum l ~ dim 0: Q{toq\Ie =0 «lbtot .o/ue
f it uX()rCm a1~IlKl habc.tt. !dm ad.JwJuJinocb fen
tcntbm b UQUfUtll C fuggcrc'lte dccurfum dL I., J. 

I· ·· .. ·'" "". m IwN IIiIw' ,. ~ft " t"''' Ln. " I,b rt/J.f.'l 
I' tJ.J>MIzIw"~ -""'fr IMr IMP. whitb;. "", fj'" 
,u r.,.,., J'~ II(}I ,",' /w, bw LttJI-.I' ct.!.t 'J PII1'I . 

I cUm bdJo patct cum liIio perturct, nwn-que 
filif. 1u.tli potlca morrui. boca. 'f1ndicn't't. a~ 
YerQ~" illW ,., .nrc: pcrlllet. Dw .. Had,,
QDUS a6kt J"ltTtm pnib: trKIrnIum. i. 9. S· I. f. 
.~IAI. 

JIll "IUfJfIilIrlml •• J I, this ItnIJ~, ,6M 
it it II It ~ MIf t{ /,,0, EJIA", /U U"'J btn;, ,, ,.,14t _/trumJ,.,~' 16 rhrOrJIIMIW,. 
Char\e$ Ill. """"; ,..Jkj, T~ &hll of MOo 
m. •. 

vi. 
It foltows from t he foregoing R ules, 6. wt. .. 

that we cannot lay it down as a genc:ral-:IA'''foI
Rule, either that tbe Rigour of the '-II' .. hw 
Law ought to be alWJYS followed, coo-:tt,; 
trary to the Temperament of ~Uttlt' -f"'tA.: 
or that it ought uways to yicW to £. 
quity. But this Rigour becomes an lnt 
juftice, in tl1c cafci ia which the Law 
wid admit of an eQUitable 'dteJ pitta .. 
tion, and it is, 00 the co~, I juft 
Rule, ia ... aJCs here fudJ all Inler
proration would ddbujI .be Law ' . 
Tbus, tIIo word Ric-~ ,. u-, is 
taken ckbcr lOr • HadIbip that IS un-
jult and ~ add ~ 'll'2Y' confur_ 
b:c to tbe lIfIiri! of the Laws, or lOr. 
Rule "* ~ iaII ••. ible. bot which hu 
ncvertblldt Ito Juftice. Aod we muft 
be carolid e'" to coofcaod .h. "" of 
tbdi!. _ .... bot w • ..,.m lID IIIIkc 
• r~ .. aad to ipf.Iy ciIber 

~
'ty. or tbel'~ 

of ~_tDdieF"'d"8 
rbofc •• ~_ 

.... 11 & .. c 54 7 " .. ,' ..... , .. "<;' 
cra VI. Ii 
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YU. 
refldlions of this lUnd, which wy dir· e""., the fpirit"and fcnli: 0( theLa.,m. 

,. U(> "fI It l$ ncver free and indifferent fot u. 
""''':1: to choofe either theRi~ oftheL~t'v, 
Z:~"""'!10r Equity fo IS to be at liberty in one 
ht_ ,Iif and the: ~e afc to apply either the 
RIJ*' rf one QT the other indifFcrtDtly and with· 
Ibtl:-.. • .. OU': injuflice. But in every, faa, we 
EtJNi!!. muft determine our felves either (0 the 

• In .mbigua vo<:t lq;Ia. n pork'. ICdpimdl cit 
fll"ificauoqwe ,nio (Ifd. Pn:fm:un cUm ttiam 
vUluotas legi" ex hoc coWgi polLt. I. 19. r. M 
"lill. 

~otics idem {enno dust knttmYI exprimit. N 
potlllllTlU!l'1 c:xnpiatur qu:t rei gerendIt apt*' dl. 
I. 67.jf. """I.' .... PrlOl'llq~epotenbordl quam 
vox, mCOI tlittntis. 1.7. PI, ,J,!"",u . .,. Be-
lIigniw ~ inta'p:rcun<lc {unt, ~uu .,o/untU ea
rum conJ&.mlf. I. IS. f. • lit... Sci= 
non hoc cl1 vcrb3 W\lm ttom; fa;l.,im IC 

tem.L 17.101. SccArt.I,' •• 3ofth&s ioa, 
and tbD1i: which follow. 

x. 

• one, or to the other, according to the 
circumfbm.ccs" and to wb2.t the Spirit 
of the Law requires. Thus, we mu{~ 
judge according to the Rigour of the 
Law, if the L3.w admits of no mitiga
tion ~ or according to tbcTempcrJmcnt 
of Equity, if the Law will bear irl, For underfumding aright the fenre of JO.Az.._ 

I This Article j, alfo a c:onfc:qtltnCC of t~ p~ a Law, we o~bt [0 confidc:r well all iI " .. ~ 
adit.lg Rule,. the words or It, and its PreunbU:, jf"!'~" 

YIlL 
there be any, that we may jEge of the :;;":b: 
~ning of thcL:l.W, byits'motives,.,d ,,..-fjit, 
by tbe whole [cno"n of what jt pre-

8. Tt,B)- Altho' the Rigpur of the Law fccms Ccribes. and not to Iimj[ its fenCe to 
,..1{ Jbt [0 be diluna: (rom ECfuitY1 and to be what may lI.ppcar different from its in- .. 
~. wi:. even 6ppofire to it; It IS nc..>vcnheldS tentil'1'\, either in one part of the Law 
;~:::ttrue.) tlmf in the c~es in w~lich thtsRl- taken /eparatcly, or by a defca in the 
lnHJ,"-r. gour ought to be follow'd, anotbervjew ExprdTion. But we muft prefer to this 
"sEIpPIJ· of Equity makes it jult And as it ncver foreign fenre of a dc:feaive Expreffion, 

happens that what is Fquitable is con- that which afPc:trS otherwife to be evi
tnlry to ~ufiicc; fo likewife it Dcver dent by the: Spint of the whole Law. 
ha.ppens, that what is juft is contrary to Thus, It is to tnlnlgrds againfi' the Rulcs 
Eauity. Thus in the ~pJc of the and Sptrit of Laws, to make ufe, either 

• i\tA Article, it is juft to annul the Tcf.. jn giving of Judgment, or Counfd, of 
tament in which tile Formalities ~uir'd a.ny one part of a Law taken feparatel1 
by I ... 2w arc w:uJting; bc:cau'=-an aa of fr~ ,he rdl, and wrelied' to ~thcr 
fuch c~ Oasht to be accotn ... fmk than wbat it has when it is united 
I""icd with xnous cimunIbncn, and to the: wile"'. . 
lUre proo& of iu truth. And ,hi. Juf. 
dce hath iu .Equity in the publitk Good, • Jncivilc r4 Dili tad I~ perrpcru., unli :aliqul 
__ ..J' AL_' II h' h..... pania'" tjlU propolitl. pidiQn, vel ~ 
:;wg.ln UK: mten: W Ie even. Cilators J. t+. K. _/qil. VcrbWn'K~. r .. accipim
,bernCr-Ivc:s hllff, efpectdly ruch as are dum~. tam ex ~ Icmcnm, Iludn er verbi!. 
(ick, that that may DOt be cafily taken l.tI. S·I·/ft~.fiI", [tfi maxime \"C1'bakgUJrux 
for their Will, which it is not ~ cer- habent IhU:UI'i.tuin. ttmtn mens IegiJ1atoiIl al.iud 
Ilia ['L._. lu.vt: declared fo to bel, nair. I. I). §. t. f."".tIIt till. Sew file ~& 

..... , .AnJdea. &c arm dlrword lr'rtItnIU. _ '14--
I Thia Article is ~. ~ ef dar Law, §. I. /'.awm..tM. 

fa ......... 

IX . 

.. ~ "The obfatrities, 
-~. thor cIr:KaI of 
~".: Mader d1e i:nfe 
...... aD the other 

.... 
moy 
ani! 

Xl. 
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Oftbt Ruus ?F LAW in Gmtrltl. Tit.I.&ci:.2, 

XIT . 

... ,. _ If the words of I Law expreG cI=ly 
'''/t' the Ccnk and. ilUOltion ofthc: Law, we 
-ft mult hold to ""t. But ifthc true Ccnre 

of the Law cannot be fulficiently under~ 

I 
~,;;';' ... tload by the i!ltCT)'Ttt'tions that may be 

!DIde of it, according to the Rplcs that 
have been iuft now explained, or that 
the feNC: o( the: Law bcing clear, there 
t:rifc from it inccmvenicncics to the pub-
lick Gocdpve muft in this cafe haven:· 
""une to tlfe Prince, to 1= of IUmbis 
intention, as to what is liable to Inkf-
prdA:;"", EJfpl.".tiOtl, or Mitigation J 
whether it be for underfhpding the 
Law, or mitigating its ScvcncyP, 

• ..... Gcntiffirmll quz conftringuat bominum 
.. ita. iQtdbgi -a, omnillul dcbtnt. lit uni1'erli prz
ftyipto arum manifdhut t'OgIUIO, .. d inbibitl. cJr:... 
cliacnt. ,d pmnill'i. rctlmrur. Si ~id 1'er.) in iif
drm IcgIbI.a btum fomffiJ obfcuria. fumr.. ~ 
idolmpcnt ... _crpr«ttion.e patdteti. Gurltiam
'1l1ebwn. noire bt.i1fWlit2ti tn~. erncn
Oori. l.,.C "'/ot. I .... "'JU ........ j./ijd< .. "'
po&.m 8ifetpm2tiontm. nObi. (01" 8r: ~ct 8t 
Ikwc inJpioft. 1.1.w. 51 mim in ptzknti Icgtt 
C'OftderdGh. impentwi (O(K'dT'urn dl. klcir:es inter
ptcari. fuIodigaum ImpalOcitcoportft. 'I . .it .... 
~II. I+ j. Dc lus qU1: 'f"imO CODJbtuUQtur. aut 
intcrpretatioac. aut codltitutionc opumi principii 
catu,u!btumdUtrl d. I.II.f. t'fI. 

n.u rbiI' ...... __ ~ .. " ,. Oarlcs 

: 
... ~ ....... ~;. ~:~I"'~Do<~~iIr~.uO .... lntrrprcUricm,. Modiliadl:lla. .,MII r.6t.w1flll 0-. "1 .... 6. ""'.1. __ If 

7. ..,." ,hi p.n" .... , .... -

founded upon Come vicw of the pubhck 
Good, which OUPI ro make us prefer 
the fenCe and autliority of the Law 10 
the re:Uonings that ... y be broagJu a
gainit- it. FOr oth(rwifc m~ LaW. !'e
ry ufeful, and well dlahlifhoo; would be 
ovmhrown, either byfome other views 
?f FAtuity, or by fubolty of Rcafoa
mg •. 

The Laws which are in Ewout or that !,t;-'" 
which the publick Good, Humanity, fl :; 
Religion, the L1bem' of making Coo- ,:.,. 
traas, :lI1d Tdbunents, and other fuch 
like Motives render fal'ourable, and thore 
which 1re made in f.lvour of any Perfo~ 
arc to be interpreted in 'as tarsc an ex-
tent as tbe favour of thefe MOQves, join-
ed with Equity, i~ 1ble to Si,'c diem, 
:md ought [lot to be lOcerprcted 

flor :.pplied in fuch a manner til 
h. 'ru.-t to the prejudice of thofe 

w hofe fivour they wCTC 

• 

, 
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pennit DUlnherjl~ng, and o,thm the 
lik.e, are to be 4Jltcrprc:ted Jft fti • 
manner, as not to be applied bryood 
what is clc-4rly exprdTed 10 thcL1.w, to 
any contequcncc:3 to which tbe Laws do 
not extend. And on the ~ntnry, we 
ought to ~Vc to (ueb Laws all the tem· 
pcr-.uncnt Of ~uity. and Humanity, that 
tbey arc c.apable ott. r. _ .. tIIIfo1_l{tbt prtaJ"" RJJti Ill· 
IIIJRCtionc legum pcna: rnOliroda: funt. potilh 
quam :afperandz. I. ",1..I.u /'~. In pttti.\Iibus 
aUlis &i:nigNIlS interp1'Clandam eft. I. Jff.",JI. ,. • ,.,.i'!.. In Itf-«ihus cwtlS fNIliOl'a r,ul1e
nuatem JUdices clle ~t. ill gnvioribut ~ 
fevt:ntaliMl legum, cum aliCJ,.uo tdllp:flmcnlo ~ 
nlaatutis. fubitqui. 1. IJ .I~ 't ptm. I'M. I . p . 
.. A.larn c:lu.Cam dIe jnft;.NtiouiJ q ~ 
ac~: ('xhvedui0lK"5 ,"utem non c&nt 3d. 
juYllldz. I. J 9. If. Jt 116. 0- p.Jl. Si ito. libcmtem 
~t :walla, Ii primum mtmn pcpctit. }ibm 
eRo: &. ft%,c, uno Utero mamn tit fUJl\illn~ ]IqlC-
tjl1tt~ f~uidem a:rtum eft quid priu. alidiflCt. non 
debctde tp{i1U Ibm ambW. utTUm li~ dfA. ~ 
tit'. Sed nee 'fioa:. tlam '" poflc:i cdltJ. eft. erit in· 
gmulL Sin 3utem hClCiueertumcft, n« potdl ntC' 
per fubtililatt"m Ju.di~ 1Jl:IAifdbri. in unbiJuis 
rebus humaniorcm fententilUll fcgui o~ttr. Ur 
am ipfi libetutem confaJUlttll.t~ ~u.lm JUia PJus In
RmGitatcm. o..uafi per prnunpriontm JIriore: m:rl"
cWo cdito. I. 1 0 . S. I. ff. '" rtb . .m. o....uod COlltri 
nriOl1~ juris r~m eft, noo en prOOuceodum 
:kl con{ttjuc:miu. L I .... if. ,I, 1u16. In quorum fi · 
nit.ls emere qUls probibetur. pignus ac::cipere DOn 
probdlctur. I. f +-r. M liP· ~. 1M Ez.""u If 
,I,U S1AwH,..u '",.,z.- I a. i . I,f. Mm.4J. 
",.,,,, Wjtlt Ij"Tdl.ncrm, pili.,,, Mfo lIP" ,.. ..... 

XVI. 

• 1 , r..., If any La .. or Cullom happens to be 
;.hid." eftablilhc:d 'Upon prticubr coDfidcn.ti
="'t~ ODS, contrary 'to Other Rub, or to the 
,... N' general Law) it ought oot to'be drawn 
........ <0 any co"""lueocc beyond the cafes :11% which the words of the Law mark ex .. 

, ~y. TbW the 0nIiaance which for
, . .he .... civiog , proof of Cootraaa 

aaooding the valdoi of..., HWilnsi 
. Liv..... 4nd the pIJIiIIf of &ar differeat 
fivm what apfd'< to .... been agr<od 
..... ~ 6ttend to &eo of ~ 
......... wb"", aCoalna Iib:s DOt.

illlp qudIioo" 

d~~~It-r.: ... = J"'.'i:"i;."f,I:/fo!I. ... ". .... 

XVIII, 

If the Laws in which there is rome .8. Lnn 
doubt, or other difficulty, hsve uy re-;.u-
lation to other Laws which may "help ., •• 
to d.,.. up their feruc, we ",ull prefer • 
to aU O(hCr interpretations that w hkb 
they roar have from Jhe other Laws. 
Thus, \,bm new Laws hove refet<na: 
to old obes, or [0 :mticnt Culloms, or 
antient La-WI [0 mDdcrn ones , tbey 
arc interpreted one by the' other, ac .. 
cording [0 their common inremion, in 
fo far as the latter Laws have Qat abrdtr 
gated die fonner x. 

~ Non dt oontm, tlt priores leges ad poacri~ 
I'Cl uabantvr. 1,16. f. II 1t,-, Sed &c poI'b:riore. 
leF ad priorft pcrtinmt: IUft COOlT,l/'ic Jint. ld· 
que inuit" ugumentis~t\lf. l . 18. HI. 

XIX, 

If the difficulties which may happen 1'9, r. ... , 
jn the Interprtution of aLaw, orCuf.."" inltr~ 
[om, <ltc explained by an antient ur~ fZ': 6t 
which has hxed the renfe of the .L&w"ia. -
and which is confirmed by a confbnt 
Itriee of uniform Decrees j we muft 
ftick to the iC:nte declared by the con • 
II .. " Pnaicc, wbic:h is the bc:ft Ioier- J 
pn:ter of Law", I 

xx, 
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OJ tbt RULtS OF LAW in General. Tit.I. SeCl.2. r S· 
• De ctUib-.u.c.u(i,{aiptis kgibuJ non IlUtnut. id 

<uftodirt aponct. q\IOd moribIi. &. cortfUCNdinc in· 
chaltum c:i\. Ir Ii qu:f in re hoc cJe(errt, tuac 
quod prol'lImnn. &. COI~' ci tit 51 OK: iJ 
qWdcm 2pparar. tunc jUi quo urlM Rotna Utlhll', 
"'nti opIOfm •• /. $1.,.,. k,m. 

XXI. 

11, .z;..,.s All L~ws extend to every thjn~ that 
Pt tJtIWlJ- is etTcncial to their Intention. rhus, .J" .... ,. b L all' M I ".",.iJ,/-". t Caws owmg a es to marry at 
.IM ~ ,., the age of fOI.ll'tCCD years compleat, and 
~. Females at the age of twelve, it is a 

confequence of thefe Laws, that th6(e 
~ who Dl;ll'l'y, (an bind themfi:lvcs, altho' 

Minors, to the perforrrt.U1cc of rhe Ar· 
tides ~ on in Marriage, which tc· 
late to the \Vile's Ponion, her Jointure, 
the ColDmunity of Goods; ~nd other 
mutters of the like nature. Thus,Judgcs: 
Iidng cna~lilhcd to ad",inillcr JuftiCe, 
their Authority extends to every thin~ 
that is ncct~"U)' for the cxcrci(~ of their 
Furdions;. fuch as the Right of iaflia
inj: Penalties on thotc who con~enc 
the Orders of Tufrice: And it is thefamc 
thing as to :til the other confcquern:es 
of their Minillry" 

XXll. 

• 
XXIIJ. 

tn the Laws which jriitl any thinS, 2.), n" 
we draw thccoofequcnce trom the !cOer r.,;..~.w 
to the grC;i.ter. Thus, ProWg..L'i, who ~~ t"x· 
are not allowed to have the Manage- ~'" IIjJ:'~ 
ment of their own Eihltc, 3rc with '"' #'fAU'. 

much grcttcr rcafon rendered incapable . 
of alienating it. Thus, thofe who are 
declared to be unworthy oi' fome Office, 
or fome H onour, tIe lflt1cf\ more un-
worthy of a gre.lter Offic.:e, ;md of It 

morc confiderable Ho~our c:. 

XXIV. 

This cxtcnfion of uws from the It.{'; J4·AIJEXI> 
fer to the $fe-.ncr', and f~om the greater,.t: 1# 

to the Jd}cr, is limited to the thj~~:Yf" 
which arc of the fame kin with tDOle1WfI. 
that nre metlUo ' In t Ie L aw, (,Ir 
which are fuch that ;ts lVIorive oll@:bt 
to be ext~nded to them, 31 in the E.x-
amples of the tQrcgoing Articles d •• But 
we mull IIOt draw the cOQlcqucnce ei ... 
ther from the grCltCI' to the Idlh, or 
from (he Idfer to thc gn.'luer, when 
tiley ;'re things of a different kind, or 
fuch :lS the Spirit of the Law is not ap-
plicable toe. TIlliS, the Law w-hith 
pc:mlits ~)ns who have attained to 
the yenrs of ~nag(', :altho' Minors, 
to blOd thcmfelves by comraas of l\1,rr" 
raagt, and to ensa:ge their £ftares fot 
the performance ot the Coyrntnts th:l.t .... 
arc coofequmca of the .Maniage, would 
be wronglUl\y ,pp~ 10 other fort, of 
ContraC!i, likho of leG i",portmce, 
Th .... the ~ whicb ... .ault pefan 
hu in hks Minonty, to dC'Vlk: his 'Whole 
ILIt.t. by W ill, would not be rightly 
extcaded to the libmy of making ewe, 
any "",",of it by • J:i«d of Gilt <hit 
1hOuld.to eM ill hia tiiC,ume. Th"" 
tbe Po_ whic:h~ to • Lord of 
a Manor, who hal a Royalty, or nm.,1e 
JuriliJiaioQ for the Adminiilrntion of 
Julli.~ ,,;ohi. bis o .. r>Lord1hip, by the 
rrec~' of the Scw~ would 
lie .pp~ to foicb u have 
Gr.ma~f an iaftrior J~ II!d . ot !c:Rer __ • Th"" 
the 0WIIif of. ~ CIIiof ~uftice 

i! ink< tIoat • .co..!bl,Jc oc 

~:~;:~~. • TIna. the ... which b",od ... wltli iafam, wouIJ '"" be 
~1 lo :k Coa/iJOtiOll <Ii 

Goadt, 
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Goods, altho' Hon·our is much mo~ va. die befOre theyhavc: ukd or known their . 
luable than '"'Y Goods. Right t. 

xxv. 
" . . - If any Law Ihould put • Itop ro the 
-... Enqwry into any Abuf", by pardooing it 
-. fOr [he timtpaft.) this woUld be in cC· 

rea [0 forbid it for the time to come ( 

XXvl. 

xxvu. 



OJ PER SON S. Tit. 2. Sec!:. I. 

TiIU, ., ""hi "'II~ rift MtI" " 11'& • 1tN/,. 
kJ*i "' jN/l v .. ,mr, IW II """"", II ~ " .... , 
,. ~ f/ fflM~.. "r.JIII,.",..p." It 4""uJ 
1/ ,1# E;cqpt_ .lHth WMt tItt If.!IUl, n.,_ 
DNj/JI diM u kffp " tM. urI' .f II" CAlI, ,,#IIrr
pm d 11((.,."" " ,_ RJlW,JfplJt,.,.' KllJt1' t4i,1iIlI. 
IIIJII I' Ii{If"III tht fIt"', &tM.t1t, IhAl 6:M J"n,_4 
i1l If. 

T J T J.- E II. 
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• 

xxvm. 
"Ibulif· The IAW.$ "'ave ulcir clfcB: iodepcn

I/::w" dcntly from me will of r~l"ticular ~r
>;n.,t.II"Jons. And no perlan C;\O hindc:r, either 

rrJLthO' the RtJ1?'A!J Laws own :I. In .Nt 
A fOft of Equ;.tlity which the Law /llHWRrr m. 

or N aWTe cflablifha Ml~ all Cn.,4 z... 
M n.'; JCt .r~cy diO:i~lgtlifh Perron) by t:;;t: 
certam Q!.l:l.hncs, which have a paru-brndtr by Contr'ad:t" qr by TcQament, or 0-

4rflll{thcnviCc, the Laws from regulating 
fiJ... whRt concCfns fllch thingt, Thus, a 

Tdbtot (:mnot hinder, by ahy f,fccau
rion whatever, the l..4w~ from having 
their clfea: againt1 any difpofition he 
may make in nis Tcfiamcnt contrary to 
Law. Thus, Contrllcn that ate m::ldc 
28aillftLaw; have no maoocr of cffi...c'1 I. 

cular relation to the m:\tte~ of the el-
i! La\v, :md which make that wbichis 

called the Sialt gf Perfons. There arc 
the fl!aalitics which are treated of in 
the RUNUm L::.w, under the Title D, 
$Iatfl homi":lm. But we do not find 
either in thts Title, or in an)' other, 
what it i.$ that properly m.J.kcs the State 
of pert( n~. ,Ve ICe only tbat there nre 
different uwtic:s,Juch ~ thc(c Qf boo 
jog II F n, and :l Slave, a Father, 
ana :1 San Ibd other ~u1ities, which 
arc raid to make the Srate of Perfom. 
Btll::.we do not there find any thing th:lt. 
poinrs Out to us what is common to all 
there ~\11ities, which might help us to 
c()O~e:h'c ,\ juU and precue Jdea of t~ 
chafafur neccai~ry to a ~ality, 'fo 0.-. 

to be able to ray th<lt it conce1ll", or 
oth not concern, the State of a Per-

fan . 
• Q. .... ~.Ul n.lNrt.Ie 2ttiJK't. ornnet homines 

"I""" (U ) s. f. *1: J"'. 

It is ill t h~ us t6 .,.,. 
(wa in . QiilJitic:s, .bat -it is 

fame . And it ~ tbat the 
djfti nofthcflllualitin which ma!;.c 

they hue in common ..,ong t:', and 
what it i§ th. diflinguifuci th!,;u from 
the ~Q.U<iliti<s, which )lave not the 

• up the ~tate or,,-erfons, &om thofe: 
m~;~:r1~:~ have been whiehilave JtO manner of rda.tion to it, 
. ~ we '!"'y ~ is ~ Ii\ii-I1\II coafequence of the Order of 

ther .. u 8<>cie<y, aod ?! the Onllil,of the Mot-
,,~ ..... Rules ten DWlm ofln the RwtiJI La'",'S. Fot' 

$ .. we'a.. ieu in the Pim of thefe 
Ru ~ that die RMIII/I Laws ""'" for 

- ~eia: 0bjo&; ~ and Sue· 
'""tlyir'll dI.... ..... I ..... Olall' Ilkwife r..: tblt the 

j . 

• 

'<J!IoIItito wti/eh t" lAWs confiJer in 
~~~:... oi<Ier ro'.iorpd\ tfItIMe of PerfcNu, 
• L .... f. ;eo~~'"!-:;to~ • 
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have aU of them this in common, that 
they render Penons c~able, or incapa
ble, of all maDDer of ~menrs, or 
of IOll,lC only, or of SUccdT1OOS. Thu 
as to EnAemcnts, Penons that are of 
full age, are capable of all Engugcmenu, 
voluntary and oth'ers, of COmmas, 
GuardiaiUhips, :md publick Imploy
ments ; and Moors are incapable; of Je
veral forts of Eng.tgemcnts, and p:nti
(;ularly of thafe wfiich do not turn to 
th,cir advantage. Thus, for Succellions, 
Children lawfully begotten arc capable 
of inheriting, Ilnd Batiards arc incapa
ble of it; aWl it will appc:lT in aU the 
other ~aJitics that make up the St:l.tC 
of. ferfons, that they give fome c,ap;t-

Ukti".ciry, or incapacity. So that it may be 
:;" r.'lid, tbat the 5mre of Pcrfoos conCdts 

IJIU. in this ca~city, Ql" incapaciry, which it 
is cafy to difccm by thele QyaJi ties i for 
they arc of ruch a nature, thou every 
one of them is as it WCfC in ~ parallel 
line to another that is its oppefite. and 
there is alwa~ one of the two pprofitcs 
to be met with in every Penon. Thus 
there is no body but who is eitheraM;tjor 
or a Minor) Legitimate, or ]lIegjtim~te. 
And jt is tbe C'tmc thing with rdpcd: to 
aU we other Qy:llities, as will appear in 
the fequeJ of this Title. r.. ,...,,, The diruoaions made .~g perfon' 

~' by me ~alitic:s which regulate their 
tht $I {State, arc: of two fons. The fi.l1il: is of 

~. fuch as are N",ur.ol, ODd regulated by 
'hfttU. the qualities which Nature it felf mal'ks, 

and airunguilbes in """'1 perf on. Thus, 
it is N:nurt: th2t diftinguiihes the two 
SCJi.'"CS, and thole who ate call'd Her· 
mapbroditcs. The fecond fprt .is of 
fIlCh diftinaion, as are eflablilh'd by 
hlJlll:lll La\\ s. Thus, Slavery is :1 State 
that 11: not Natural ", but which Men 
h ... dlabJiJh«l. And according to tho 
clilferent dirunai .... of there two kinds; 
c:vay .,.non hu iii, Stair I'cgul1ted by 
the Older of Nrc, and that of the 
Law. A""'" • Smittu: d: con/lif\jtio Juris ~. ... 

.tht&UIU",,, domitllO IlICa)OOOtnDitw'tlnJ1.dtJot.gr.1. •• 
" l'!f",\ .•. I' "'}1M. .... ",'.if"" 
" ,,,, ROo The Kader muft obfeNe "at we 
:' ;:W. have jnfcrtcd in this Title fome mrunc· 
_. riollS of ~ that an: not m<nrio...t 

in the R w, ~ thofe which 
",... u~ WI: of ",,"00$. For .. • 
ample, it is faidmt19~.Law, t&a. 
Midat:6 does "'" ~ohe S- .. 
dJ.'p~. ODd we ~wirc ilion, 

~or lill:prp.,. .JI""l'io" is ~1ii of Majority, 
. Bu~elaG, Mad-

• DdI; IDI . "'y, ... ~ thlt ., 

belong t(,) the State of Pcrfons, even a:c
cording to dlC Principles of' rhe R!)ma~ 
L.w it fdf. For in the firll Book qf, 
the tnfHtutes, where diftinCbons arc 
made between Freemen:md Slaves, be
twecn Fathers and Sons, Minors are 
there likcwire confidered~, as :'1.1[0 thofe 
who are in :l. lbttc of Madncfs t • And 
in cfl'ea, thefe petfons arc.uDder an Jn~ 
capacity, which makes it necd1ary fOl' 
tbem [Q be plAced umlt-r the GuarBian· 
fltip of a Tutor, or Cl1rator. 'rhus, 
that Rule among the Romllns, thRt Mad
nets docs not change the State Qf the 
Pc:rfim, fi,!,"Oifics that it doC$ not c~ ! 
t!,c Stllt~ which is made op by the 
oth~illiti{'s, and that it do~ not hin'· 
der, for C);ampic, a M:ldman from be- I 

ing a Freeman, and a Fatber. And in I 
fine, :1ccIJrding to tbe urnge among us, 
if it \verc made a que6"ioo, with rd'peCt: 
to our praCtice, w hethcr: II perron wcre 
mad or not, we Otould can that Quefii· 
on, :l cafe relating to the State Of the 
Perfon j as we gIVe this name to nIl the 
Law·Suits in which the chief' m:ltter in 
debate, is concerning the St:ltc of Per-
fans. • • 

c ~Ii fume ' arpit, k tlawm, Be dlgaitatem il\ 
CJ.W fll~ & nugifl:r2t11m, k potdblcm videnzr re. 
tmere : JiClit rei fUll!: dominium rttinct. I. ao. ff.,u 

JIM. hltlJ, 
~ Tnnfomlll nU9C ld oli3m divifionem perfo

fUlWD. Nam ex hi, .vafQ'ris, qU% in potelb.r:c 
non funt, qUZlht.'\. vd III tIIteb (unt, \'C! in CUr:l

ti~: ~ue:bm neutrO ju ... rrnmtur. ,II}'I. "'ilt. 
• funofi 9UOCJue 8( prodigi Jim Q\ajoro vif'uti 

quinque 101111 fiAt. tamaI in C'Uutiooe flint. . 3. 
iIifI. M rwP. 

SEC T. I. 

Of the Staft of P'rfins bJ NIlIIIt',. 

• 

T HE diltioCl:icms ",hieh make theDiftillMou 
St",e of PerCo ... by Namre, ... " Pwfou 

founded upon the icx, tbe Birth, and;' NMttn. 
the Age of every perfon. ~Iuding un-
der tile ditlinaions .nade by the Biub, 
thofe wJlich depend OD CC. 
and impcrfcaious, in. the 
of the pam of the Bodh .~ 
pen"" ha .. """ th~ at 
tbot tE both Sc:sc:s~' 
the Incapocity of . 
,njI Ii>IIii oth.... Ail ' (0"", of 
",ere .w.a. '"'y boo>i!tn by accideai, 
.fter IImh I )11! iii wl1at ..- I<>
<YCfojO '*Iiddi ..... the ditlilMlat 
w~..w. cId<a> Dl.ke of :!.~ 
:.~~~~ 
pl.i<:C in Yli&.Wion, TIK 
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• Of PERSONS • 

The CONTENT •. 

f. ,j P"./,n, by th< S,x. 
f' by Rink, ./MI of tb, b-

./I.,bgriIY· 
8· J..wj.IIjfo,; .N RAJ/.r'!. 
4- Still-b,," Chi/dr, •. 
r. LfbM'rivt Childre". 
6. C'iidr,. unbtml. 
7. P'f1-'" Chiidr ... 
8. CbiI4rro bar. _ft" ,b,ir M'lher', 

D .. lh~ 
9. H" •• phr"';"'. 
10. EM1I/Jcm. 
J J. Mati-11K'" 
f'. PnfilfJ ,h'IM' 4<oj .N """" ..a 

",,", /ab''''iilg ... " Ih, liu i .. 
fir8ilits. 

q. II"", M""lItft, "Itlbtcillit" 1m 
'1101 cbanl/the ,sIlt" 'f Pn-fofJl. 

f+ MonJlm. 
1 r. A ClJfo in. wbj,b lt101fjltrs arc'ft&ulIltJ 

'Ng The other Children. 
f6. Dijli.m ..... d, bJAg'. 

I. 

,.Dij/inlli. TH E Sex, which diftinguilb<s the 
M( Prr.J- Man from the Woman, nukes 
.,. the Su. this diffcrcnce between them, with re-

f pea [0 t.bcic State, that Men 2J"C ca
pable of all ... nne, of E"Il'gemcnu, 
itnd Fund:iom, ontd"s it happen that any 
one i~ excluded from tbem by 'p:l.rticuLlr 
obfraclcs; and Women olrc mar.pable, 
upon the bare account of their Sex, of 
fcvcral IOrtS of .~ements, and Func
tions. J;)ut, Wom~ cano9t excrcife 
the Office of a Magillntc, nor be Wit
neJfcs to a Teftldlent, nor plead at tbe 
Bar, nor be Guardians, except to their 
own CbiId..... And ,hi> roak .. 'heir 
conditiaa in ~ !hings Ier .. d ........... 
ouo, and likewifi: III otbets kfs btsrdCo
...... ili ... tbott-of Mal'. 

Tit. 2. Sea I. 



• 
:20 The C I V ILL A W, &c. P R. EL. Boo K .. 

u. 
'J..Di}itIIIi- Birth puts Children under the Power 
:1',Birlh. of thore of whom they ;lre born. And :!.l- the natural elfc&s of this Power arc rCt~ 
~. tIed by NtWrc, 2nd the divine Law, 

wruch Dlarks out the Duties 'of Chil
dren to their PMents ~. But there are 
fome cfftCts wjich the Civil Law gives 

• to the Power of Ptrents over their law
-ful Children, Aod there clfcCts make, 
particular charn8:cr of the paternal Pow
er c, which conlHtutes the Stark of Sons 
tha.t arc fubjca to the Father's Autho
rity; the dlft:inttion of which nl~l be 
aplained in the fecond SeCl:ion. ' 

• Honour tby fatMr-. md thy mother. ExfJ.n:;, 
u. Rrmnn'hef , bat thou wall: bcJtot of them. 
Ea/Iu, Til .• 8. Will do fttvict to &. paretlu, II 
to lUI nWkr •. Udw. iii. 7. 

~ In pordbte noltn fLUlt liberi noAri. qUI» ex 
jultir nuptiil procmvimul. llj/. i,,.,r. pmjl. I, j. 
f. it IN , . f 'lI • .!. j . f JU. ,lUrem pordmJs quod 
m libttcMj habcmUJ.proptlllm. eft ci.ium Romaoo
rum. NulJi am alii Jimt homi"". qui talcm in 
libcrol habe.Dt potdb! qualaa DIU ~us. 

• §. ,. -/ ... ,.... ,..,. 

m. 
,. '--fol CbildmI Iawlblly btgOrtDl are thoCe 
'ffo<:'" who _ born of • ~ lawfully 
~". _."o&edd• Awl I!oIlanlo are IUch as 

.'" born out of Iawfbl WodIock·. 

V. 

VI. 

Children who tre fti11 in dtcir Mo- 6,dJ.m 
ther's Womb, ha.\'C not their State dea ..... 

tcrqIined; neither ought it to be, but 
the Birth. Aod all they are born 

be reckoned .in. d1c mil'" 
of DOt "" .. &!r -"_ ba>ejit 
of itt ooiIor t<to~J:=: to aDd A 
which accrue to by 
her of tlo<ir Bot 
thKt1:1D will 

• 

1 
I 
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• CifPERSONS. 

VlI. 

~~ ~ Children are thoC. that 
J,... .... ..... alter the death ofthcirFather; 

and who by this Binh II1C ditlinguilhcd ' 
m... thoU: who are hom duriiIg the 
Fatber's 1ife..ti .... t i. that pollbiimous 
Children are ....... under the Power of 
their Fatha, and arc not of the num ... 
ber of Sons fubJeCl to the Father', Au
t.hority: of wh<un mention will bemade 
in the rll" Articla of the 2,d S«hon III , 

• PohfQOl &Irma. trMdumuu, qui poR rno.'. 
IGII ..-. nlfaaur. L I· i- I . f. _ .j.,.. 

VUI. 

I. ~ Ollda:n tIut *" hom :dIer the dctth ::: 1: of <heir ......... ond who .., -
.... GIlt of the M .. her', Womb odler !be is 
...... ~~. ",·lIIt ""'" COIIIIidoIl .,ith 

..... Cllil6riaa, 

• 

Tit. 2. Sed. 1. 21 

x. 
Eunuchs arc thofe whom. ddGa of 10. z.. 

coQfo~n of their Mcmbm, .bc:- ..... 
ther it proccc:d fTom their S inh, or anr 
other caul<, renders incap>ble of heget. 
ting Cluldrcn'. , 

XI. 

Madmen are thoCc wllo are dcprivt.'d II. ArM-
0(* uk: of Rcafon, after they have .. · 
attained the age in which they ought to 
have,it I Whether it he that this dcfeCl 
is natural to them tram their Binh, or 
has hap~ by . Come accident. And 
rtC'Jng th, condition rcndcrl them ioca-
pable of .II man!ICT of Eng.agcro"".., 
and of the Manag~ment of me" Elbte, 
they are rut undct the tuition o£aGuar-
dun q. 

• FurioG mto. YOIlinru eft. 1.40. ,.. _ ...,. jw: 
FurioflU nullum ~um ~tt1"I'Dhm: ptJl'dt. 1. r. 
1M. Furioli in cumMIne Gsm, , . J. "'I. itt tflrM. 

l. ,.6>1.,.,. J.0IftI./-,. SM.,.JIrtwluf 
,hi I".sta- r{ ~ ..J .. I,. An_ J 
r/,OSdM. iJ 

• 
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their Right to their Efta"", and ~ke
wife fudi effeCts of the Patcnlal Power 
as <Ire confifi:ent w.ith that conditionf. 

'( 9!!i fumt arpit __ fbtum. k- dlpMtml in 
iF fun, It ~. lit potdDtmI videtur ~. 
UIlCff: licut 10 iiaa-: dommrum noanet. I. ~O . J'. n 
jbl. hmo. Pure furiolO. libcri aihilomlll1l' in pt
~I.S fW potdiMe Gmt. I . 8.1 . ., IN !1IJI/1I4 ~ ,u. 
J.J. 

XIV. 

,+. M.. Monf'b:rs, who have not HU(T1ane 

A.nd ,,·c iba11 fcc in the follo\tting Sc:c
,ion, the diihnll:io1lS whir; h ,bel.a", h... ( 
made of Minon and of ~bi"", of thor. • 
who 'have artaiool to tbc' ycan of Mol.{' 
turity, and thofe who have Dot ' . 

, Hoc tdillum (de mioorilllU) vru-. n3ttm~ 
zquitamn lkutu" r~lt. Q.uo tu,ebm WilD
rum fufaepit. Nam azm IOI'CT omM' COQftft. tnI 
Rile dfe, Itinfirrourn hUJulinodi c tnum COIUiliwn, 
(.': mukb apuonibw fuppOlirum. Inult«U!n iItJi
diif, apo6tUIII: IUxilium ei3 f""'OTJ hue cd.u.. 
po1/lcltwell. Et ad~C1'W ~one. opi~. 
1. ' .ff _ N. 

~ StnbtS"_9"'A11,rkll{,hn'GIlbM. ' Jim. Shape, ~ not rcpfltcd in the number of 
Perfons, and arc not rcc:koncd R5 Chil-
4ren to their Parents t. But fuch a& have ' -~----------;..
what is df('ntial [0 Humane Shape, and 
t.ve CUlly fome excefs, aT fome defca, 
in the conformation of their members, 
arc rankcxl with the other Children·, 

'. Newt runt llbtrt qui ((Iftm lOrman) bwpanJ gt. 
~I'. con,.~(o more,.pl'OCTC2Jltu~ • • Vduti ti \'RU
ber monftrofum t1"lllld, aut prodigiofllm cn.i,Q " 
L I", /'. .. JMt. btm, • 

~ Parwt lutem qui membrorutO ®maorum of
fim . mpliavit. aHql.ttt\'llus vidmar dXaus. & Ideo 
inter liberwo COIlIIwuerswr. J, l . 1+ • 

'1' A t~' Altho' .Moofh:rs who have not Hu
... w JD1tlC Shape, are not placed in the Dum

~ her of Perf om, and arc not confidcrcd as 
:7_ Children, ycc they are retkoned 2S filch, 
,., ... when i, io for 'he behoor"fthePllf<oa, 
CIoiIJ,w. arid ore allowed to fill up the Dumber of 

Child...,." to imide theit-Parents '0 any 
PririIoRe or E1<tm'" .... hich belong. 
to, Famers or Mothen having :I certl.lil 
number ofChildmls • . 

SEC T. n .. 
Of the Stilt. DfP"'f"" bJ til< Civil 

LtlW. 

T HE diflinltions " hich the Civil Diflini1;., 
L:l.w makes of the St:tte ofPcrfQn~ (Pfr(""'? 

arc thofc [hat:are ctlablitbed by Arbitra- rkc,!,l 
ry L~\\!s ; whether it be ~h:lt thefe dif. lAW'. 

oJ;1a.iom have no found:lt lon in Naturc 
as that of Freemen and Slaves ; or tha:. 
fome N~u~ 9.-l!~litks have give~ rile 
to the Wd ddtineooos, fuch as ~:l.JOrity 
and MUlon,), of Age . 

The 1!Dmll'! Law conlidcred chiefly Tbf ~
thmgs m every penon J that i~ pd JijlJ,.l-

. COuntry, arid F:l.mily ; :md un- tlllUfP~~ .. L___ · . _.I h .foN'" ,,. :;;;a;;;;;; UIJ~ VIC\VS It m;wc t ree dif- Rol'nIUI. 
t ofPm"ons, The /ilit, of Frc:e-~ •. 

Shv", I t<cond, of OU- I 
and . or of fuc~ , 

to the 
!aft dif_ 

us, altho' .be 
.... dilfm:at 

<And .. 
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OJ PERSONS, 
" ..... N'obmty J!iv .. to thoCe who .... of that 

f\ Order diven Priv~lep arxl Exempti()Os, 
and • capocllyof /IOIding eem;n Offices 
and Bm<6ces appropriated to Gentle
men, and of ,.~ich ihoIl: ",ho are not 
of N obI< F..t...aion are H1capable. No
bility makalikewiCe in fame Cuftoms a 
diffircnce IS to Succeffions. This No
bilitr is acquired either by Birth, which 
ennobles all the Childrm of thoCe who 
arcNoblci or by ccnain0fIiccs, which 
~ the Defcc:ndants of thoG: who 
have enjoy'd them". Or Iamy, by Lct
tm of Nobility, which are obtained 
Crom the King, as a RecOIPpc11C<' lOt 
Come fignal Services. 

Tit 2, Sed. 2, 
who have a Sen: and Voce iDPltli!lmCn~ 
and 3fC dlVided into Five Rank" or De:-
gt«S, 'IIi •. Duko, Marquis, Earl, Vir. . 
COUnt and Baron. AU who a~ DOte-
Peers ohhe Kingdom, come uQC\er ,h • .,· 
geocralnamc of Commoncn:, who !NY 
lie diftinguifued into two doff". The 
6rft takes in all the Gcn?y, of wha.,
denomination roevc:r they be i whether 
B:oronm, Knight!, ECqUircs, or Gentle-
men. Baroncu: and Knights are made 
by C_ioo. The Honour of !bronet 
is Hercdiury, and defccnds to the Male 
lffuc:. That of a Knight-Batchelor is 
only PerC"",~ and diet with tbe Penon 
on whom the &id Honour is conferred. 
Th. Titles of ECquite and Gentleman 
are acqWrcd either by Birth, by Profd-
.Gon, or by cerrain Offices, whIch enno-

~fftl. W~ diftinguUh inFr'IJIKI bccweaJ. the. blc .thofe who have fcrved in cbem, ~nd 

, 

Inhablcants oITowns, who have catlin. rhClr Dcfccndants. Under cbe other 
Rigbts, Exemptions" mJ Privileges ao- daIS may be compn:hmded the Yeo· 
nexed EO the Right of Burgdl\ip of . ~, or Frtthold'crs, who have Lands 
chofe: Towns, with a COlpacit.f of bear· and Tenements of their own, to the va· 
iog Offices in i[, and the People who lue ~'" Iea!k Forty Shillinjl,. Y..,., aU 
live: in the: Country, aud in litt1eViIla. Citizens, Tradcfmcn, and'b:ty.Labour· 
gcs, who have Dot tbe fame Privileges, m. 
nortbe f:une Rights. To thae diftinaions _ mult odd .. ;-of. 

To thefe tlffinCliom we muft: add another, which is mmtioord in our/""'.
thoCo, which are made by ComeCuftoms, Books of the Common Law, and that "' ... 
of Pmons or a fcrvilc cOndition, which is of petAn. of a Iervile condirion, who 
diili~iJbes tbeaa.:from chore who arc are called Yillaills, from the LA/in word 

' " of:\ fTte condidon, i'n that they arc YiJIa,aCouDcryFarm,whcretheywere 
; K bound by ~he faid C,uftoms to fome per_ appointed ,to ~o [crvice:. Of thefe '8on~. 
~. f..,nal Servitude; which relate to Marti- men, or Vill3.1ns, tbere were two fom u1 
,. :tges, Teft:unents, 2ud Succeffions. But b[.lantfJ. one termed a PilI.;II m ,.,../1, 

theCe Servitudes heing differently ~_ who WID immediately bound [0 the per
Iated by [be faid CUlt""'" ond belOS Con oC his Lord and his Heirs. The 
unknown in the other Provinces, it 1$ other Wid a YiN';. belonging to :l Ma .. 
not necea;vy by more of them nor, who in the R .... Law is aDed 
here, :md It that we have titbit "d~~ being bound to his 
1"- which we Lord as • beIoajiing and aMd-

., f mtift: of there eel to a Manor, wben:ol die Lord was • 
, perCo.. isnQt\ilwld- owner. Thelleut:,., properlyfpeak-

, > fd OD but bately iog, ~ Vi1IIIho now in E",1iJ, and 
. ~ PerlGni, tbmtOiC i[ is DO'. necefTuy [0 liy any 
, aijd which mote concernfi!& the ftaa: ofViUaioage, 
are i[ bcia& -..gIl hoRIy to ..... menti-

v'jftJ,s.l-1n {~~~~.;~:. on'd it. iN'- of 

I_a.:,~ ~~= .-.. Th.CONTENTS-

~.~~:i~~~~~ Ufo· ~ 

who 

, 
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8. Who are .J rip' At" IJIId ..,b • • / •• -
,ip< At" . 

5). M_jws a"J !I{j"~rJ. 
to. PrDtiig'''s. 
J I . Nat,".l~"'"S"bje{lI,." Strangers. 
U .. Cwil Dtllth. 
'3 , P"'f,jid M •• ks, .1IIi NMn,. 
'4· Cltro-· 
IJ. C,.mumlits. 

I. 

A Sbve is one who is in the power 
of a Maller, and who belongs to 

him in fucb a mann~, that the I\faf\.cr 
~ay feU him, difpofe of his Penon, his 
lndufl.fY, and his Labour; 31ld who 
Can do nothing, have nothing, nor ac
quire any thing, bllt what mUft belong 
fa !)is M after·. 

II. 

Free-men are :111 thofe who arc not 
Slav~ and w~o have prefervtd their 
natural Liberty; which confifts in a 
right ro do wh:ltevtr one plcafes, ex
cept in fo far as we are reftrained by 
Law. or hindered by fome outward V,-
oImct:", • 

10 Libmu eft nmarW &culr2S ejUI quadtuique 
... Hh:t. nili liquid vi. auf JUrC prolnbctur.l. of. 

J'..J .. · .... S··· -fl. "'jw.",f. to/. . I 
U 

r ,," 
Men become SIa .... by Captivity 

time of War, IrDotn«N.tti0ns where it 
is the cut\om mat the Conqueror, by 
faving the life of the poIIkm eonq~ 
ba:om<;s his Maft<r, aDd make. him his 
~ Aad it i •• confeq ..... of the 
SIowiy of Women, tbat thcir Cbih 
........ 1>f 'IIIoir Birth '. 

~ Lfuurini fLl;Jt. qui u l_lb fm-itutt ftWIIlmjlli 
funt. I. 6.j'.M flM· •. ,,t . • u.n. 

v. 
The Sons and Dllllghtc", of • Family . wb. .. 

arc perfollS who arc tubjeCl: to the F~ IMhtrJ, i 
ther's .I\whority; and the Fathers, or" F.f:t. 
Mothers ofa Fami!y, whom we call:(jI 
likcwifc He'.llis of a Family, :uc the per- F."';IJ. 
fons who ittc~~'-~to the Fatlicr·s 
Authority (; W Cl er they ha.ve Chd· 
dren of their own, or not, "nJ whether 
tbey have been freed Irom the I~alhcr's 
Authority by Em:l.1lcipation r, or by the 
N:ttuml s, or Civil Denth of the ft'athcr h• 

And howt:\.'ct' young there penoos.may 
h:lppcll [0 be, yet tIie)' are confidcrcd as 
Heads of ~ Family; Co that 'tbe fcvera! 
Children of one Father are fo many 
t.lcads of a Family after tbe Father's 
Death I. 

• P~trts bmili:mam funt. qw funt ihZ' potdQtif, 
five puIxret; fin: lmpubcrc!. Simill mo.lo matrc:a 
famitiaruru. tiJii hnJiliarum, & 6Hz. quit (unt in 
iidl3. potdbtc. I ..... ff. i, hll ,"'ftd "tllll.jIu:.f. 

• Emandp:uione ddil.lunt I.rbcr, in potdbte pa
rentum dIi:. §. 6. mfl.'q __ ·~.., pAIl. ,..Jtk. 

• Qui In poc~te parentis futlt. mort\1O co flli 
juri, hunt. mJ. rrJ. 

~ Cum ;),uttQ'l i$-qui oll.1liquod rrukficium la in
{ulam depon;atur, dl'itatt'm ;unilTir. fcqultllT ur qui 
co mado a numeto CIV. Rormuorum tollitur. 
paiuquali co mortuO, dclimnt liberi in pou:lbre 
ejus dfc. §. J . ,,j. Po:n.t: lCrVIU effi:.&w, lillo! in 
poteQae habere ddinjt. S. J. N. C_trnIPf II,. 
CiwI lMth. fob. u. fd. •• 

I furrillias 



OJ PER SON S. Tit. 2. Sea. 2. 
J .wrJ/wbfi 1t";""J" 1'_ IJ 1M F,.,.,., . ,1 ft W 
__ rtM.,,J,IItm ... 1Jt flMnWilM. I.,. Cod. de 

" erukl. Inkrr. tun in ~. qu.llm III 6dei com. 1.1' 
~.deQUpt. L 1.Cc:iJ.dtbon.qlUl: lib. 

VI. 

I. l'JMMi: ,.mMcipttion, ;l.nd the othCT ways p.u: ~w ich fer tne 5011 or Daughter frCc ':1tI::: from under the Pathcr's Authoruy, rc~ 
lIivufrlrgard only the effcd:s which the Ci\'il 
p",mi.fl Laws give to the 'Patc:m:tl Power, but 
hf/Jlr. change nothing in thofe that arc of Na~ 

tur.lrRight '. 

I £as obligniones qU% tl:ltur*-m pn-Ibcioaem. 
,Labcrc jlltclligunrur. ~m eft: ('lIpiOI dimimmooc 
non petite: qui3 dvili, ~tio !lltur.lli~ jura OIITUm· 
pere oon potdt. I.B .ff. "riff. miNn. 

VI!. 

..,..~." According t'O thefe tWO dillinEtions, 
,htfi '~ of Free-men and Shaves, of Fathers and 
r:£~tr~' Sons, there is no perron who is not cither 
("n,." under the Powct: of another, 011 in his 
1l11w. own ; that is to fay, M:tfter of his own 

Rights m. And this docs no ways bin~ 
dcr the Son th:lt is emancipated from 
being fubjcCt to the Authority which 
theL:1w ofNat~re:giveshisFather over 
him) nor a Minor, who happens to be 
Fathci: of a I1'amily, from tiemg under 
the Condut't and Authority of a Turor, 
or GUlll'dian, 

• Qu:a.laraperfOM: fui juris funt. qu:td:am :alieno 
~Ufi [u"Sj~ Rurfu, c:uum quz 11ieno juri fub
JClb:: runt, a1J:te in potdtatcpartntum, Ili:e inpon£
ta~ domi,noruill. injl. J, his tpU JNl '!.~IIII. j. f I. I. 

ff.trJJ. I·J·f· J'jiM. h,m. 

VIJ[. 

II. whf Mlllcs who havc not attained the Age 
., 'I "~of ~tcen yt'ars compleat, and Femafcs ::t: ';:... who are unaer twel!.e:, arc !:lid to be of 
"" AS'. nn unripe :1nd are called in the . I RD11JIIIJ Law And Sons who 

of fourteen years 
',he Age of 
<If rirc Age, 
RIJIi ... Law 

IX. 

Minors arc thor~ of both Sexes who 9. ~J/jtn 
have not :lS yer five :md twenty year$"",l~. 
compleat; and tfley are 'uodcr Tutebgc: 
till rb:l.t Age. When tbey have COID-

-ple:tted the bdt moment or the: five 2nd 
twentieth year, tbey-are tbcn faid to be 
of fuil Age, or M:ljors o. 

• Mlfculi quidem pubttcs. &- foem:nz viti po-
teD!tI uCque .J viccumum quintum :mnUlu com~ 
plnum CUr.ltOt accipiWll. Q.uialicct pu~~,lint. 
adhuc urncn ejus rutis runt. ut Cua ncgotia tucri 
non polfLllt. mp. Jt r/mlt. a momento in momt:rt· 
rum tempus fpdl:tur. 1.3. S.]. f. JI mm. • 

U1lun.'f l'-IN /.tlll wItH -(I bii,,, 1M .ri nuto
l#l' ~ AJNIII~ MI"" br IhI RGm:m z.. .. 1M) ..-wtl 
fIIl.j'ntlrUlt, 11M t·",J CNQlrr''''ffil''l'' II.V~. Mjbttl 
k txpWntJ ""J" 'hlTit/, "TUlOrl. Bu IlMif'Jiut " 
,,,, Nj.l' PJI Frm~~ TIfI'~glMI$"" ufIr',JJ t4tftw 
_ti ~irtR J!""". 'Jutpt 1# fo- C1i"-J .Ad jx .. 
jhtrtrr pw.H if ,i_ ItIt'MWiII'lty. 

(~tht Rom1nr...r,_J~*'lI'ft ;n FnnC'C' lin" 01,," 
O!Itr.tri~:, MI/ttlrllJ Mil /II M", • .JH __ IIIftll1lJr., 
Iff' ,.ftfo' -'-"11'''''' B;n '" 8rtt:a.in~ f!"foiu ..r 6«h SIJW lin M"Wtt,J 6t fl., r... fp ., 1/ JnlJ~J/, 
W-1tiJt, Iww MnnI,ujlttJ lilt ./ •• I1f>I1IIJ pl. Coke 
J loti:. "Boule I eMp. t. f. 10+. Ndtnu,'s In
flirur:cs of the .taw of ~1ImJ. Book I. Tit. 7.J 

x. 
,,, c ought to place in the r.mk ot I 0 , p,,Ji~ 

.Minors, thore Pci{OM who are forbidl..u· 
the Man~me:nt <;If [heif own Aff.1irs, all 
being Prowg.i\s, .ltho· they be of r"ll 
Age; becaure tht'ir b:ld conduCt rendcrs 
them incapable of managlOS their own 
Eftatt', :md of entring into any Engage-
ments, which is the. Coufcql4CtlCe of the 
former. And therd\tre [he C~ of aU 
their concerns is committed to :1 Gll:1l'~ 
dian p. 

XI. W~ 



, 
The C I V ILL A W, &c. PREL. BooJ{. 

xi. 
II. ';-'ruf" "'c t:'lll N:ltural-bom SuhjeCts thole 
,,J.J;m. th.lt are born wIthin the King's J)omi· 
/I'~~~n. nioll.~, and we I'cckon thefe to "be Str:tn
~,. r gel'S who 2re SllbjcCl:s or another Prince, 

or ~moth('r State A.nd Strangers of this 
kind., who h:we not been N:l.lurali7.cd 

• by Letters Patents of the Prince, arc un
der the TnC:ll'acitics which arc regulated 
by tbe OrdlU,tnCCS, and by our CuI:' 
tomsq, 

XII. 

u. CiW Ci\'u Death is the St:l.te of tbofe per
bMt4, rons who arc condemned ro Death, or 

to other PunUhmeDO which arc attend· 
cd W~6f~ion of Goods. And 
thmfonl Siile is compared 110,.. 
tund bcauli: it CUD of!' from the 
Civil Lit\: thol'e poMns who faD under 
~ and rmdm them 15 it were Sb.vh 
~~ wIDch is inJIiltcd on 
cb'.~ 

§. 1. ;"ft. ~. mH.)_ pttff.!fI·falv. II quiob.U .. 
l'*o.l nUllciuUI, in In,fwam dtpottatW'. cz,.·jt.tem 
lI.fl.)mif. S. I. i14fI,qIl'6."..~.jlt#p<UJ',,,,.fol':l. ex flU

moodnum RonwtOnllrl tdlrtut'. J. S. Sttvi 
ux.dliciuntur, qui in m~lut:l dtmnmtur, &: q ,.. 
hdliis fubji6untul'. S. 3. 1M. SUl'lt quidAm Ii i 
p<rll%. uffuntm mctalum d.:ui, &i(lopusmc Ii. 
&- Ii qUId t:i~ tdbmcnro d:ttum fumf, pro nQII fc p-
to ell: (1~li, nonC:rJ4ri, {d1<o&!wtl1. fN . 
t. 11. If. it pmI. I. I. C. tlf Inn', t7tfl. • 

.'IIl. 

, . 



OJ TH IN G S. 

.. 
OJher Tncapacities in che matters of Com
merce pronibitC'd to the Cia., And 
entitles them [0 the Privileges iOO Ex
emptions which hllvc been granted to 
.hem by the Canons of 'he Church, by 
the Ordinances, and by .he Cu!l:om of 

)the Kingdom. 

, • probytdoc. DisconoI:. Suhd'i2conos. ~ue Ex
orci1lu. a ~ Ofti:Iiios, et AmI)'los cti;uu 
pcr(oo:alfum munerum OpmCl e~ pr%Cipil;nuJ. 
1.6. C. ti, Eifft.60 CI6, Ordintncc of St. lhll, 
IUS. OrdiT1lftCe of ., Art. 19 ..... /, I, 6-r ... 60 I .•. J. 1><. C. '" ""ft. '" cu.. 

xv. 
" f · Om- Communities EcclcGaRidl and Sccu-

• ."";,;,,. iar, arc Adcmblies of many penon! u
nited into ooeBociy, that is formed with 
tbe Prince', Confellt, wirnoU[ whicb 
thefe kinds of Mcmblies would be un
lawful'. And thdC Bodies, andCorro
l"lltio% ruch as Chapters of Churches, 
Univerlitits,Monlbrics, Town CorpOf:l
[ions, Companies of Trade, :1~d others, 
are clbbliilied for the forming of Socie
"ties tbat maybe u(efut cirhhto Church", 
or Scate J; nnd they arc acc;ounted as Per
fons '"" having their own F.PC! Goods, 
ulclr Rights, and their Pnvilege!. And 
nmo~ other differences which difiin
gwfh them from particular Perfons, 
thdC: Societies arc under fome r ncapacl
ties, winch are aecelfory, and natur.11 
to this SC;l!e: As particularly that of bc
jn~ inca able of alienating their Stock 

• 

' VIU10Ut JUft C:ulle·. - ---
• Mwhd, pl"inripllibuJ, przcipitur pTdidibu. 

r~"indz..m. De patiantur elfc: colIcgia. I. I . C
• t. . f'. t4 cw/J. eo qrl- 1·3· j. I. fH. I. I. ff. if"*I 
tIIjMf,.~. 1.1. ,.. • ,xlr.""". 

• Rdigionis OUb nrire non prohibeotur. Dum 
tlmcn pt'f hoc non filt tontn fcnuuWonfuirum. 
CJ.1I0 i.Illcira fO!1tgia arcmtur. /, I . ;. 1. ff. M MI. 
0' trp. 1ft. lit, C. i, q,ft. & Cbr. 

, Itnn Collegia RomE ctrta fllflt.. quorum ~_ 
" pul linatufttm{uIcil. atqut ronlhtutionibut prind

~ibul confirmatum d'I. vdut piJlorum. &. qUI> 
i'wndam aliorum. lit NlviaabrioNm, qwj & in pro
mcii. fmu. I. I.f.""; tIIJ1fj'1f'" 1IIIiv. -AJhT..
c.,.--. v. I.). if. quut: c:uJ'*Iue uni ... Dt. (f. 
adMuaic. 

• Perr-
1 . .11. 

TIT L E III. 

O! T HI N G S. 

I HE Civil L3WS extend the di-l"-.IMI 
T fl:inB:ions which mey make of~ ,~ 

Things to every thing that God ::;;::;: 
at created klr the ufe of Man. And 

as it is for our ufe that he hatb made 
dlC whole World, and that he deftluteS 
for tbe fupplying of our wants, <very 
thing thJ.t IS hae on the Earth below 
or in the Heavens above ~; it is thjs de?-
tination bf all things to our different 
wants, which is [he foundatiotl of the 
different manners in which the Laws 
confider and diftinguifh the differcm: 
kinds of Things, in order to regul:u:e 
the fcver:\l ufes and commerce which 
Men make of them. 

• AM Idl thou lift up tmoc- tytt V1Uo Hoftfl, 
and wbm thou fcdt the SUn, and the Moon, and 
the .sm., Cftn aD the.kon of i-b.cn.. IhouJddt b.: 
driven to worlbip thtm, and {ttvc: thmI. wbrch 
the Lord thy GOd b:nh di"ickd unto all N.uiOGl 
under the whole Heat'cq. DnIt. if'. 19' And Gr
dained M:In throogb thy WifJorn. that he Jhoulcl 
hvc Domil\ioo O'lG" thc:Cmltl,ua which thou haft 
11'Llde, W/f"-" Solomon, til. i;r. 2. 

The dh'inc Providence wbich fOmfsn.~ 
an univerfal Society of Mankind, and t_ t( .. 
which divides it into Kingdoms, Towns, MftiIIB~ 
and other Places, and fetdc:s in every ODlt .. f~1l 
the F,milies, ~nd the particular Pmons 
who compofe them; does likewife di
Ilinguilb, and difpnfe in IiI5h .......... 
til the things that an: .. the uk of 
Man, th4t many <hi!,&, are common to 
aU Mantiod I otheis cOmmon to one 
Kingdom. rome to T'TOwn, 0< lOme 
OIhOi' PbI:e , and other ... enter io-
to the PoII<fli... aaT'CciiDmertt of 

~~I~ons. J dillinClions of Thi and 
the ocber di/lQa< "'1" in "'hi~ ~ 

E. ".,; • 

•• 



TIJe C IVl L LAW, &c. PREL. BOOK. 
have rehtion to the U(e, And Com
merce of Men, thllt ~11 be the fubjcCI: 
.matter of this Title. And becaufe (here 
arc fome dil1inaiom of Things, which 
:arc altogether nltUJ'll, anCi others 
which have been elbblifucd by Laws, 
we fh\lll c.'plain in the urft SeaiOD of 
this Tide. tbe diflinB:iflQ5 made by Na
tu~ ancf in the fecond thofe that arc! 
made by tbe La"" of Men . . ~ 

SEC T . I. 

fDiftinl1i4n1 .. I Things oJ Natur,. 

The CONTENTS. 

I. 1'hiflf,s c,mmon10 all. 
.1 , 1'iJillgf pllbliele. 
3. 'I'bi"gs bc#mgmg t() 2"O'Wns~ or Dlher 

Pl4cu. 
,... Dijlintlio".f Immqveables, anti A{qw.o. 

lIiJ/es. • 
f . 11ll11Hveahks. 
6, TrIes and }J1Il",ingl. 
7. 11H ha"ling Frllill are tI part of ,b, 

Gn"ntf. 
8. AtftJ!witI 10 Buildings. 
9. M ... ,ab/rJ. 
)0. MfJ'1JtU]CI, living lind d,ai. 
11. Animal!, 'lIJild and tame. 
11. Mrutabk rhinp, Ib"t "r' tOfl/tlmed 

by·ft· 

I. 

I. ""', THE Hcavrn, tbeSta..., the Light, 
--- t. the Air, and the Sea, arc all of 
MI. diem thi~ bdOll~ns/o much in com-

mon .[0 the whole So~ety ot M:lO.kind, 
that no onc perf on can make bimfdf 
Mafie.r of them, nor deprive others of 
the ufe of them. Aod likewife the 
Nature and Situation of all tbefe things 
is intin:ly pr~rti.on·d to this common 
Uk fo, 011 Men' . • • ,. 

• WIaich tnt Lord thy'God 'hath cfn.idcd unto 
• u lUtionl u,nder II.:: wbole HQves, .DMI.iv. '9. 
NuuraIi ~ communia' runt omnium lzr, afr, 
aqu:a 1Kris, 15( nwt, &; per hoe littar. mati •• 
§.I. htfJ M fIT.JJ1J.l.t. ~ I .... 

It " " .. ~ ", lhit .AnieJt, MJ,"* "'" 
foJJ-c. ""'!11' ..... f".. ... Romm_. 
~~'~::z:t.t-;:. 
". wh.:<i' Ml ~." __ .... ,. • .,. t... 
RiW .. i. fWI' .. t6i &MJ. u....Jwrt.r .. ftc; 
_'l.. .JJ..J...., 40+ ..... " .. fA W 
ill ..... _ • ' .. ~ 0\. lit': cSt ru. diY • 
•• ;-' ___ fI ~. S.II.eod. 
.. lItfIf "..., ... ... or-.....v lwvt .... /tfJIN4....... . .. , .... , . ClJ\riIw <1-.- _"'-(0, ..... -li'! 
~ ",IF I ...... _ ..... 1/ ....... ""'V( 

II. 
Riven, the '\anks of Rivers, High- 2 . 7t.ifIt' 

\Va~ are Thinb~ Publitk, the wi ofJ~'· 
which is com mOl) to atr Ir-lrticular Per .. 
fon~ according co the ),efpCaivc I;iws 
of Countries. And thefc kinds of things 
do not appertain to any particular Per· 
fou, nor do lheycn~JIltoCommcrceb. 
But it is the Sovero that rrgulates the 
ufe of them. 

, Filunina autem omnia &: portu. publica fr,mt • 
S.,1. ",t. M ",.. In,. . Riparum quoque o(w pub)j
cus en. ; ..... ,N. lirorum q~ue Will publiam 
eft. S. r. tDI. Publiw vus diomtU quu Grzci 
'_!1,1.~ ,. t. rtgiu, notlri pr.ttOl:iu. 2I.Ii con
fubrc:s Y1U appcllmt. J. 2. ~. 12.1 ff. IV qlliJ .. l«. 
JW6I. '1.11/ ,tm. f. Viam publ:am populw non m
do amitttTe non .potcrt I, 2. if. J, 11M ,.61. SOl 
the remark on the pi'«eding Article. 

1lI. 

We reckon among the number of J. nt.p 
Pu.bJick Things, and of fuch as arc OUtht/Mlzillt 
of Commerce, thofe which belong in" Th:" 
common to the Inhabitants of a. Town'~t, 
or other Place i ' and to which particullU' . 
Pofom ca.n have no Right of l>ropo:ry, 
fueh as the WaI!!I tbe J;>iteh<s of a 
Town, Town-Houfes, and publick 
M:u-kct-Pbccs t • 

t Univafirttir funt, non r.orum. qu~ in ci
yjatib.u runt tbc:attar Jhdia, &. Ii qU3 alia funt 
rnmmunia civirahlm. S.6. mjl. tlr ",.. tlhI . I. I. ff. 
tU. S:wltz Il.U09ue IU, vduti muti. &: portle 
civitatis. qUOd3nltnodo divini juris Wnt. £t ideo 
nulliu. in bonis funt. Idea 3Utcm muros fuaot 
dtomu$, quia pttn3 a}!it .. l'Onl\itura ell. tn C;;;; 
qui t1iquid in mUll)!' ddiqucrjnt. IIItO Ie legum 
t'III. purcs, quibw pcznu oonlliruimus advenw cos 
qui conrn. leges fi:«l'int. 6nliiQll(ll' voc::unus. S,IO. 
i'JII. ,N. ". 1.8. & •. 1.8. S. I. ff. I. firv. ""_ 
('9' ;. J. tN. I.,,/J. rJ. Sec the ramrk aa. the 
6rll Arriclt • 

GMtJ"T~, ''''-I, I.meR U .=:;':::.,:.:, .... ,.;~ In, .. Ronun .r....i; (.JkJ t. 
jI.J • ,.. j'nIJi.... '.,. . 
eat ;. ,., {ttffo t1t,w.,J ill I . 

,Ido. 

n.~of"""" 
....,,-~,,"'. 
NIlWI. ~,J"'." 
,-," ., fl6N""', .. _,. -..... :2~~j'~~. 

IV . 

~~~ 
• 
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OfTH IN G S. 
of aU thiDgs oecctlary for NPfly;ng all 
heir wanta, we ditlioguiib IJ1 it the 

t ortions of the Swf.oce of the Earth 
... which ~ one occupies, (rom the 

. things thu may be feparated from it, 
for our tlfe. And it i5 this that makes 
be diflirdion of what we call Immoyc

;ables, and Moveables, or Goods moyO
able d• 

.. lAbeo (cribir. Edi&zm .£dUium Curulium. 
de mditiouil)lu rerum, dIC U(D c:uwn ,.., foIi 
r.-. qW.m anun flU ~l. I. I. ff. .. • tI. N . 
l . 8. I .•. c. M" ,.u 1iJ. i. 30. c, '* p.r. MI. 
~'l · f. """·f'P· 

v. 
1'1mIMW- Immoveables are all the parts 'of the 
tthkJ. Sumcc of the Earth, in what manner 

foover they are diftinguifhed, whet""r 
into Places for Building5, or into Woods, 
Me:ulows, Arabic L:Uld, Vineyards, 
Orchards, or otherwifc, and to whom-
focver tbey ""long'. I' 

• Q.11Z »li. I. 1. ff. J. .1. d . quz tem tonti-
1lClItw'. I. 17 . §. 8, f. tI,.n. tmJt. ~ 'WtIJ, 

VL 
~.T,""m' We ccmprehend likcwife under the 
lIIIilJinzI. name of lmmovcables, every thing that 

is adherent to the SurfaCe of the &rth, 
either y atufe, -as -r-rccs j or by the 
hand of Man, as Houfcs, and other 
Buildings; altho' thefe kinds of things 
may be f<!'.arnted' frOm the Earth, and 
become moveable c. 

! $If fht ,. ftII-htt ArtitIt/I 

VIT. 

. 1,;.... The I1ruits h.nging by the root, that 
~I is, fuch as arc nO( as yet gathered, nor 

!""~( fullen, but which flick to the Tree, 
tlIIdrwmJ. are part of the Ground I. 

, 
I rntaua pmdeQta PU' fundi ,.idmtur. I.++

,. _", wJ. 

VIll. 

q;,-1Q}{outcs; and other 
t""iI any thing tru..t i. 

.LcaJ, Ptaifter, or 

~i~S:or~::~td the it>tc:nt I K>.isrc-

• 

Tit.l Sea.r; 
lumnas quoq\let &:. p:rfOtds cr qUDr'W1) rotlri. aqua 
6lire folet. vUh!: dk. II. t. S. 9. L1beo 2tfIcralntt 
{aibir. ea qua: ~i ufQI au. in trcdthcU, UlUt. 
zxli6cii efKo. II. I. §.7. 

lX. 

Move--..blcS are all thofcthings that are 9. ~ 
diSl~~t from the Earth, aDd the ~~. 
ters; wether it be that they haV'c been 
r~tcd from it, as T rees [hat are fal-
len, or cut down.' Fruits that are g.a_ 
thercd, Stones taken out of a ~arry; 
pr tbat they are by Narure diQioCl: and 
ft.-parate from the Earth, and 'Vater, as 
living Creatures i. 

I ~lOti. qaz~ I. I.r. " .JiI. ,11. Set; 
the .. Article: ;Jf this s«lion. 

x. 
M oveablc ThiDfPt are of two forts. 10. A/r..,.. 

There are (orne w6iCa l~ and move MkJ,Jit-m1 
thcmfdves, as Anima; the things - ."..t. 
that arc: inanimate, are cilled dead 
Moveables I. -

I MMUt. flUtp rII#WfIffl. I. I . g:,,~ d , M,1'30. 
c. hj'" •. l I' · f.;' wrI.jrif. 

XI. 

Animals :l.TC 0(.,...0 (arts. One i~ of 1 i. AJ#~ 
thofe that are t)l.me, and [erve for the mMs, .oJ 
ordinary ufe of'iQIcD, and are in theirotl 'IIIN. 
power j. fuch as Hones, Oxen, Sheep, 
and others. The other fort is of thofe 
Animals that live in their lutll.ral liber-
ty, out of thc pow~ of Man; fuch as 
the wild Beafu, Fowl,-- :md Fillies. 
And c Animals of this Tc:cond fort are 
applied to the u(e, and come into the 
power of Men, by Hunting, and VUll-
109, according ~ the ufe or there Sports 
i$ pennittcd by the Laws 111 , 

• Ferz bd1ir. !t voIucm. I!t pifca, lit omnia 
animi1ia qpx 1"IIITi. tu:Io. &. tetra ntG:untw-. flmuJ 
at~ue ab i1jquo apt2 fucri,:It. jure ptium bUn 
illlw dTh indpilUlt. So 1:1 .. .,. ... ,.., Wf. 

&ft "'11:1 ""'/Au tJ,J, _.., " ,.. """"'-u 
_" rtlMl " lRdt .. PifMl. 

xu. 
In moveable Th[ngs we diflingullh ••. .,.,.. 

tbofe that may be uKd, and ~ kCf'-'" ".' 
~~ (uch IS a HOrle, a Sute Of' ~_ ,"" .,:, 
".'8'>. Tables, Beds, and other tNags of~"'" 
this kiDd I from fIlCh" we cannot ~ 
without coof~on:: them, Nch,Fruits, 
Coni, Wiiic:, aad the: lite·. 

• Cl!.-= ufu toIluatur, ftI •• ...... I. I. ,. " 
-Hr. w, m,,... ",. -f. w ... . 

SEC T. 
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SEC T. II. 

'DijH1IlIilJ1ll of Thmgs hj thi Civil 
Law,. 

Diffi-' ~LthQ' the d;JlinCtions of Thing. 
:;:;: tbt which have becncxpl:tincd in the 
t/tht';t- oregoing Scil:ion, have been made: by 
p., Slfti- the Civil Laws, yet jt w~ proper to 
"" • • 1Ul1 , feparate them fro11'1 the difti.naions that 
,lwfollHhi"are treated of in thisScenon. Forthore 

in the preceding SeCl:ion arc follllOO by 
Nature, !lnd tbe L.aws have only taken 
notice of t~em, or added fomcrhing to 
[help ; As, for Example, what has been 
explained in the third indeighth Articles. 
But there treated of in tbjs &aion, owe 
"heir chief EftabliJbmcnt to the L'!I.ws. 

T~e CONTENTS. 

I. JJi)inflion Df Things that Inler infO 
C~mmtrct, ana tho[e fhat do IID/. 

2.. !l'hings co'if~t.,.attd, and fit apart for 
JJivine If/orjhip. 

;. '(hings Corporeal, and incorporeal. 
4. Allodial Lands, and Lands Qllrde,fd 

'lVilb !1<J#-RenlS, or olber ])tlliu. 
r ~ ftfillu. 
6. Coi". 
7. 'l'rttlforr. 
8. AHtJlbtT diJli.ai#. of fivrral furlS oj 

GOfds. 
9· Pur,h.ji. 
J o. I"heril(JfI(c. 
J I. Paterna/. E/la/,. 
I Zo. 1I1altnuJt Ejiatc. 

I. 
t~I'THE Laws reduce :ttl ThIngs to :tD/llfI two Kinds. One is of thofe that 
iIIII.C: do not coterintoCommercc, M~ which 
,..,.. ....... caonofliCIong to allY one in particular; 
"",. ,bM fum u tbofe that have been exp!aincd 
.. -. in the three Jirft Articles of tfie pre· 

ceding ScB:ion. The other fort is of 
fuch as enter into Commerce, and of 
which one: may become Mafi:(.'r·. 

• Modo ...... de rd!u,. ~ ,d in nonro 
primooio, ... atra pmimoDrum ~m ha-
t.w.r. IIfjf.II. ... inJ, 1. I. f. tM. 

II. 

, . .,..,.. Rdigioo, and tloeCivll Laws, which 
.....,....._ coiiJimu:lble tD~' diflinguiJh the 
..oJ;' .... :..- .'_L . ted ~~ fw Ii ~ 'WJw.,.u arc to WYIOC =. U".. • Woi1bip, &om oil othen.· And .mona:, 
11-1- Iholi: which are made ufe of in 

Worihip, we dit1:inguifh between things 
that are Conrc:crated, filch:tS Churches, 
the Communion Cups; !lnd things that" 
are Religious and Holy, filch as Church~ ( 
yards, the Omamcnrs, Obl:ttions, and 
other things dedicated to the Service of 
God. And.1I theC, kinds of things ard 
out of Coromcrce~ while they continuo 
under this dcilinanon to the divine Scr· 
vice". 

- Summ~ rmlm divi(1O in dUO& ~rticulo, dedlt
rillir. Nam alia: funt divini jum. aliz hum:m~ 
Divini jUfis funt. veluti ra {2m; a: J'digio6::. I, 1. 
ff. u dr",,.,,., S3~ rei' fum, qll:t r;I~, ~ pon~ 
tifi~ !)eo ronfecr:uz (wit. v,,/uti l:lia J.acnl'. 8c 
c\OIlWa. qut rite ad mmiftmum Dei dcdiCllnJ'unt. 
QI1% eti:tm per nolhll$ ' conftirutioncs alic:nari. &: 
oQi~j prohibuimu5; exccpta aura I't'dem~ni5 
captlVorlllJ1. §.8. injI. It rtf'. Jill. Stt the 6'" Ar
ticle or the S" ~,on of the: Comr:tCt of Sale. 
cOI'ICc:rnmg ,he Slk of thulJt, conCern-ted. 

Ill. 

TheCivil Laws make :mothcrgcnanl'3, nmgl 

diilioction of Thill ' jnto thOle that c;''''' 
are Senftbtc ~nd Corpol'Cll, and thore"" ~-= 
which we call Incorporeal, in order toft!" " 
diftinguilh from every tiling tha[ is fen-
fible; certain things w hioh o\Ve their 
Nature, and their Exiftencc, wholly to 
the Laws: Such as an [nhcrimnte, :ttl " 

Obligation, a Mortglgc, an Uiufi'ua, 
a 5ovicc; and, in genef':l~ every thing 
that conGfts only in :1 certain ltighee, 

• ~:t:d:Im pr:tterea res rorper:tla (unt, quzd3m 
incorpor;W. Corporner. b: runt quz ~gi po&> 
WAt: ... duli fundus. homo .... clb ... ~urum, argeo_ 
tum, &. deniquc allit rea TuDumc:r:illlb. Incorpo
rain 3Ulem fUDr. quz nngi non poOunt: <ttialia 
funt ta qlr.le in Jure conJi{h:ut: ficut im-tditu, ufu .. 
frullus, ufu" & obIig:ltiDllCl quoquo modo ron
~. inft. it rHo II'" & iw"p. F.o!km numero 
runt jura pr.ediorum urbmorum. & rulhOlruOJ. 
quz abm (crvitUtel YOCIntur. §. tW. tH l, l. §. 1. 

8: " <iuif. "'. 

IV. 

Among the Tmmovcablcs that are in 4 . .411Mi.t 
Commerce, and fcrve for the common lMJ,} .u 
ufe of Men, there are rome which F·~7~ 
ocular Perf OIlS may po£rcfs fullY in their 6)";'-",t 
own right, witboutany burilicn. And ~/, '" 
there are other Jmmovcablcs whlch.are"'-D.-~ · 
burt~ -' $cr •• '" 

. that dJcn. 



f . ).10.,1. 

• 
OJ THINGS. 

onetTor., wilh lb. burdens annacd to 
the",. 

V. 
We may reckon ilIDOngLands which 

particular perfoos CUlno' polTefs fuUy in 
their own rjght,. th. in which there 
are Mines of Gold, Silver, aud other 
Meta1l;6rMatt.en in which the Prince 
bas • riglit I. 

ioC'I, faxorum VCSl1n\ 

dec,.im:lS fiCco, 
O=ro ..... 

C. .. 
IX. 

Tit 3. Sed:. 2. 
~uantitltis fuhvauret. £:.Jut mattria. (orIN pub
lica perculf. I. I. f'. lit t .... ""II. 

vn. 

31 

The L,,,,. dillinguUh likcwj(e th"7.T",,..,. 
which we call a Treafurc; which JS, 

accordf~ to the dC1'1jlltlon given of it 
in the LilWS, an :mcicnt Del>ofiwm of 
Money, or other precious Thinh'S, - that 
have been dcpolitcd tunc OUt of mind, in 
(orne hidden place, where it is. difeo-
vered by fome ch.mcc, and whereof 
the true Owner cannot be known h, 

m. 
tkGdes the difi:incHons of Things 8. A/fIII-d 

which have been [poken of in the pre-="1/ 
ceding Articles, the; Laws confider un{ J' 
der other Views, lind by other gcncrnl . 
difiinfrions, the Goods or Elbrcs which 
particular pcrfons arc poJfeCs'd of. Thus, 
th9' djfti~uifu in the Eftatcs of p;uli-
cular pcrfons, bctwccn\hofc which arc 
of their own PurchaCc, and thofe that 
come to them byDcfcent or l nheri-
tanee j and in Etutcs"Or lnheritance, 
they make a dithnEtion between the 
P2ternaJ, and Maternal Ellatcs i. 

IX. 
• 

We C:J:1l that Efbce, which one has 9' P .... 
acquired by his own Labour and In- '"""'fl· 
dutlry, an Efbue of Purcll*: '. <l ~! ~( 

'Q!!Z':'~ '2t~ bbclibw {lilt ~ 
adNfD • •• ,... III. L8. f. ,... "",. 

• x. 
An tltate of Jnhcrilliace is dut ........ 

whic:b dIICeads .. til &om tbo poIOns "'_. 
fw':.~ we have a right to fucCccd as 

• DoIIoom __ L .. c ... _ ...... 
Q..a -.. .... -.. (i _ .. ) 
• , •• o. # ". Jidt. ., I.). c. ,. ,. .... 

XI. Tho 



• 

T~ C I V ILL A.W, &c: P B.Et.. Boo". 
XI. 

" . r",,· The P"CTn:U Ella", is that ,.ltich 
""IF/lilt. defcends co us &om ourFather~ or other 

Afccndants, or collat<:nl Rel .. io.. of 
'he Fa","", fide ' • 

• "... i patte. L 16. c. ,. "...l,o. f. 
1" /1<. 

XII. 

.!.Ar..... The Matcrml EIlate is tbat whieh ""_. 

ddCcods to us from our Nothcr, or 0-
ther Afccndants, or collat<:nl RclatioM 
of the Mother's fide o. 

... 
~, 

11 
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BOOK 1. 
• 

OfVolunt'ary and Mutudl Engagements by Covenants. 

OV&,NANT S llrC En· 
~"madcby'he 
mutual confent of two 

perro"" who 
Law 

~~ ... to 

Cov""", .. , ~" ,.''''''Y. _ about 
of Jndufby 

~~~h.~~ . .::eoter intO &rtr'lCr-, I and .a difl<rencly 
ttie other, Thus, to, the 

they have occauon 
or a. mind to pan 

they traffick in them by 
Excbang~ J and "'heD 

ooly tbem fOr a certoiII time, 
citlier birc, or bono ... them and 

i::'~~'fvto t,heir other dilTercnt wanes,. 
~ to them the djfFerrot forts of 

• 
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34 1'bt C IVI L LAW, &c. BOOK 1 . 
prebend. oo,only.1I Con,,..&alldTr<a' 
tics of what kind [oever, 1Ucb .. Sale, 
Exchange, Partnerihip, Hiring .nd let· 
ting to Hire, aJ>.p.ji, • .., ....r all oth~r 
CoOtrnfu; but Ii,,",,-,ik all paniClllar 
P;o(b lha, ""!y beaddol to ony Contraa-, 
fucb as Conclttiom, Charges, R.cfcrves, 
CIauHs of Nullity, and .If othen. This 
word C_ .. " comprehend. lilt_ifc 
the .as by which we make void, or 
~ by • new confent, the Contrafu, 
"J"mi'ies, and P;o(b by which we were 
already boond. ~ 

twJwt{ It 15 orall thefe kinds of Covenants en!: II{ that .... e de6sn · to treat in this Book. 
I. And bccaufetp.cn: arc many Ruleswruch 
~ to all the kinds of COvenants, fuch 
as thofe which concern t heir N:ltu~ in 
gmeral, the ways by which tht:'y are 
fonn'd, the Interpretation offlleh as are 
obfcutc, or ambiguous,and fome others j 
-thcfe kiDds of common Rules than be the 
fUbj'eEl matter of the firft Title, which 
fua 1 be of Covenants in general. We 
1h.all afterwards exphin the detail of the 
particular Rules belonging to c~h kind 
of Covenant, every one under its pro
per Title. And in the laft place we JhaJl 
tubjoin a Title conccming the Vices of 
Covenants, which i~ a m:u.ter dfeoti:illy 
Qecdfaryto thefe contai.ned in this Book. 

TITLE I. 
Of C o'V Elf" If T$ ;n Ge/m"a/. 

SECTION I. 

Of th, N_, of CD'IHrIImt!, ItIIIi 
the Will' It:! wh,rh th', (11" Jm,". 

n.. CONTENTS. 

of tho ",,,.a Covenant. ·C_. 
-'" "Citd'",ts of "-olltl, ",,.., __ 
"11M oJi of Ptr/itrf ... 

II. Hrrill,nCC"Jt1Mflrs ",aJtt;lhb 
• N"1111 Pulldl, or fig--
:he PM1ils. 

u. Pr,ofs " _1I11Ilf;tlefl Cf't't'1I4111.S, 

'3, CrfJUIa"U mati, hI"" 41 NOlI'" 
ta,ry their FH' al'¥,'Mlb thllll. 

'4. y".iJt_lion oJ .S,g" tn"MtU-tllllt is 
'''''eJI,d. 

I,. Wl14Iptrj,",C __ S ..... h.r.,., 
• Nor.". 

I. 

m'i I Sword C""nant is • gmml I . 

T Name, which comprehends all 
molnncr of ConrraB:s, 1·~· :~~,: c:.,:~ 
and Pacts of what kind 

II. 

A Covenant is the content .r ._ 

morc pcrfon~ b, to enter into ~~~~:'; : ;;;:.t:",1 
g:.getncnt amolla; themfefves c, or . 
jolve :\ fonner Erwagcmcnr, OJ' to pP.ke 
fome change in it~. 

• .!oft pa6lio dl.lorumJ plurlumve In i&:ll1 pla"ci
t1Jm conl'cllfus.I. I. S·l.ff. .,,.e. 

~ Nq:otii COQtnhend.i. nmflgCndiqllt CIlIIi, J.~ s· )' ut alium Qobi! obftrwgat. I. 3· f. M ~ 0-
.e. 

• Nodi 1»nfenflU Qbli,ptio, CQnt:r2tio mn[eflfll 
dift"olv lf'W'. I, H. r. de "'1. jill'. ObhgatlOnCS'1_ 
conf&.otau ODnhUulltur~ eonmria vww..tttc di1I'oI~ 
'YUntaI'. , • .u.-.,."ui. rIIu.uU. #N, 

1Il. 

The fubj«l: matt ... of Covenants 
the ·infinite diveriitJ of the 
w.ys, by which Mm 
,bimfelva the 
merce of their and 
oEan \hing.. '. 

• 
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Other giv,a ~iog·, 2$ when a I~ 
boom' gIves h., L.6our for a certain 
If"".: Ot Ia/ll" ~nc of ,hem rimer does, 
er p fomethmg, the other neither 
doing, .or giving any tbmg, as wilen a 
pcrfon UlMICit:lkCi without I\IlY g""u;ty 
to a:aanagc the Molin of another'; or 
that one gives another Comething OUt of 
mm: ·LibCr:lhtyl . 

v. 
,.~ Ilf the three Grit: forts of Covenants, 
_.6riIt· tbe rranfaaion betwccn the ptrtics is 
'Z,.:"Dot grascous, tbe Eng:l8,cmcot of one 

of die prutlcs bci1)g t'Fle foundation of 
the Eoalgcmeat of the other. And even 
in theCcWeuantS where O~l one of the 
parties Crc:ms to be obli as in the 
Loon of Moa:y, tbe 0Ii . ;00 of ,Ii< 
IIamaIr<r i.s always P'c:oCdo.I by the 
Lend<:r's deliveritlS ",hat be gives ;0 
credit. before my Covenmt is bmed. 

:~: the ~on wbicb is con· 
.. tllcfe kinds of Covcnanu, 

Ire for tbe benefit only of Doe 
cov~ bath always 
~ mat is either 

~~':i~bf~ the other par-...,..)d be DulJ, 
aaycauG:a, 

INfer. 'fJm. tJt. 
.• ·, .. wb.~. 

reo'" ,.~.,,'. mOJ: r«'CJ'Nfi 
""'. 

yr. 
10 Domuora, 'lnJ in t',corberContr.ib6 . .or....u

where one p;tlty llione doeIw · or b1lVCS - hIM 
fomethang, 1nd where the Otncr ntltbcr'~··ft. 
does, tlor gives IlllY thjn~, it i:. cheAc· · 
cCf'tance diat forro, lhcCovtlnnt°. Aod 
the Engllgcment of tb~ DOonor, batb 
for its fOundation (orne juft !l.ntl rcaf"on.,',-
ble Motive) fuch as rllme good olliee 
done by the Donee, or fome other me-
rit in hlm r, or even the bare ple:lfUl't' 
of doing good to Ofhcl'S'!. And thl' 
Motive {b.ods in l:.&ec of a cau(e, on 
thc p~rt of the perto!} who rccdro the 
benefit, and gives nothing r. 

• Si d riVUI libcmu u.,;/I. me .rI.,.,. L 8. 
'- 3. ff.", .... hi. Si ndCit ran q ... .tpud fe tIl. 
lilK die donm.m, vel m\1I&m fillIInon accrpcrit, do-
mll2 rei .Jo.miaul non I;t. I. 10.[ J, J ... Nou po-
tdl l&"bcnIiw IlOlcnti tIOquiri. 19. Sol. raJ. 

, Non tine c:au.e.. Ohcniunt (~tion~ ] fi:d 
ob mentum Iliquod :I(t'I:rlunt. I J"'" r fa. £e. 
ga bmc! mcrentCl. I., 'f, " ~. 

• Ut liberaifbl:~m. ~ munitW!stia.:ri txc:r'Cl'St. 
I. t.f.,u MIt. 

• Caafa dottuIdi. 1.1. NtL 

VII. 

Of theft! diffi:rent kinds ofCoven:lOts, 7.S#mtC#
fome are of fo frequent uft', and (0 wcll-..t' 
known every where, that they ha.ve =- 1M,,; ~ 
proper N arne J fuc:h as a Sale, a Loan,:- :;;. 
Hinng. and lttting to' Hirr, uj)tpofi1Ilm,,.; '
PlUtnerihip, and others r. There are'w' IIlI w
likewife fome Covenants which have no llzt tf~httt 
proper N arne j as if onc pcrfon gives to ''''Vf# -. 
another a thing to (ell at :to certiin price, 
on condition tfiat he !lull keep to hlmfdf 
whILtt'VCt' he gets over and above the 
price that is fixt t. But all Covenants, 
",hetli<r they have I pa:uli:u- N,,,,,, 0\" 
not, have always t~ir eftta, 2nd oblige 
the parties to what is agrttd on·, 

f CoavtGdooum ~ in a/iud lIOCnftI UWtt
tunt. ,e!\zt 1ft mlpClonan, ia locaciaQO:rl. In pi&n~i 
I. •. ~ ... To '" ,.,.. 

• Nat\lf2 CDi,. ravm conditum tI. ut .,.. lint 
ncgotiI. = voc:abQ. , ... tt'.l;.'fIri. Si ubi 
rem ,,,.~.JftCIO . . un.-" p!ta L 

l'iJ ~ tihI ...... I. '3.1-.,. "._ . 
Y.J. l. f. I. .QlIW_.... _lw_ qoa.. ... 
'1""- .............. -. I.~!r", ... _ . ...,.,,. ........ rbt *' 
........ ,r, a.-- z.-."""" ~"a,., .... ..... _ .... <¥ _ .... _. 'tI#1' 
................. -"" -"lUI """"c '" -.. ,..,.;. • 

VIII. 

Om.mll are ~ !If the mu- 8. C>o{ ... 
tua1 eonftnt of ,be' fIII\'C'o w}.;rn they"'" '" 
live to onoanothet ~. Thuo,"-

F. a Sal<, 



Tht C I V ILL A W, &c . 
• Sale i ~cacd by the bare eOllfuat 
Qf the parnes, altho' the .. ~jerc~rzc 
be not dclhcrcd, nor the Pnce paid . 

• 
• SufJicif eosqui ncgotill ~lIr. cmlCntiJc. 1.4 . 

S.I. £1It.-J. &..a. .. ~ffI( Eu"mnudtu ronrm~ 
•• IUs fuftiar obIlgatioaf.l. fl.· S· 9. fM, 

1 J;IJlptio Ii:. vdldit;c. ('QlIm.nirur, fim!!1 :rtque de 
prttiO <:UllVCllCI'it. qusmYis nondum prrtiwn nu· 
mentum fit. I1fjJ.., ""pl. 0- wU, Q!w (nim 
tam cougnarm ~ humana:, 'juJm e:\ qu:.: inter 
toS rbctii:runt. tCr'P3TC. I. I.,. ;',.0. As II ta. M.""'" .JC~I. St'C rhtnext Articlc,3nJ 
the kamd AM"kjc of tbt: 6rft &li:ion. and lenth Ar
tc. of tbe f«On..t Scllion of the Contnfl of~. 

.".. IC •. 

$I. C>w- In the Covenants which olJlige the 
"","swl#:h partr to make rdlitution of wnat he has 
~Je&:!'!~ recc."1vcd, whethO'it be of the 6me fn
~: dh'idual thing, as in the cafe of a Loan 

of a. thing to be rettored in ~pe~ie, .01' a 
D r:pofitIU1I; orwhethcrRdht\ltlon IS to 
be m:uic, not of the fame Individual 
Thing, but of fomClhing of the fame 
lund, as in the Loan of Money or Pro
viGons l the Oblig~cion is not cOntraa
cd, but when the conleot of the parties 
is accompanied ,(filh lhe deliver:l.nce of 
the lhi~. And 'tis for this rea(oll tbat 
it is faid, that thefe kinds of Obligations 
are cOllt racted by the intcrvention of tbe 
Thing ", altho' the confent of the pat
ties be olro ncccJJ'.ry '. 

X. 

JO. c"w.. The ea.ient which makes the Cove
_' ..... nan" is either in Wri!in8. 91' wi,hOUt 
",..".,,, it It. The unwritten CoVCMnt ;, made 
-"". eithof_Dy rIH: inu:rpp/i,ion of W«do, 0' 

by fodi:-=- ""'.1. which ligniliql« 
p~ tile coiiiD.. Thus he iIfIo 
...... • .DIMIit1ilii, aI!ho' he do dot 

~:~~~the~ 
..... ......,. ..... ~iII ... .,..'" 

.-. H~ibj~~~;1;"""""_ 
-f. .... ,... .§.'J'C'''''''' ..... ~ 1--"'. Ird II<:=:: Of N" \. ... £.:: 
"-.• ~"l •. &$' .... pco4Qm 

XL 

,VrittcnCoven;lnfS!\TC tnadecithcr i" 'I.I(WI., 
the prcCcncc of a Pllblick Nornry 01, ,or ~:::,;,. 
only figncd :1nd Cealed by the partlC'S r,f""A Nit
thcmfelvC$ ; ,whctJlcr it be that t!lC rA'". Pub
whole Deed IS wTlttel) by the pAftlCS lirlt,::t,'r. 
who covenant, or tbat they Inrety put t~ f1 ; 
their )'lames to it c. ' J ..... t,r1! 

• Per abtllionem. I . • 6. C. JrJiJ, l1'jlr .••• 
rmtt· 0- -JntJ. 

• Vel lNnu propri.1. con~tiutr\. vel lib :I}iO 
quidem fcript3, Ii oont~hentibus .U~ fubfcripta. · 
bl1·;' rr.JI.c;.1;rnJ.i.l. 16. c.ifl" mfo'. 

XII. 

· If the truth of an un~itteD Cove- I 1. ~fi 
n:mt is called in quefi:ion, it may be" Q .. ,i:
proved either by Witndfcs, or by thelffJ c.w
other ways which are pmerib'd in the ~'. 
Rules concerning ProofS (. 

XIll. 
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XV. 

\f'~ Covenanu wI'lich are made in the 
..-,.;nso-prefencc of a Publick Notary, are not :;;;t.r. ptrfctted tiU aU is writ, and ti1l thofc 
• 8M.,':' perfoJ:w who ought to fi~ ir, have ret 

their hands to jt, and the Nowy his', 

I(CoutrKna quos) in inful,lmento !'«ipi ctlrm~nlt. 
IlOn aliter Vt~S ~re fancirnul , nill int&umntlil tn 
muQQum treqJt:l:, (ubl'cripli(luibufquc: p:trtium COil-" 
ti~, &: Ii per tabrllionem con{crib:mtur. cti:l.m 
ab ipfo cempictl, ec. po:IlRmo a ptrnbus :Mo!ori 
fll'lt. 't. '1, C. 1111, Mfo· ",ft· J, _pt. Co W1tiI. 

,..1iIt ~I -tcmr.fl,. ftc the Ordil\antu n£ 
'139. Art. 67. Orbns. Art. 8._ Blois r6y. lite. 

XVI. 

10$. Qw. Covenants m:l.y be mnde not only be ... 
lit- twcc:n fPi"ons who arc: prcfent, but jjkc::
.... wife bt'twecn thofe! that are abCent l , by 

If"' ",1-· Proxy Ill, or other Mediator II, or even 
by Letter-, I 

I loc.tt 2bfettb:s tal" ntg6tia contnhunrur. I. ::r. .. 

~::r..f.."H.&.a. 1.1.£"',.0. 
.. 't'J:ebatiUl Put."!: Jicuti p:iltum procur:uoris mihi 

nom, ita lit. proddfc:. l. J o. ;"fin.. If. .I, ".s. 
• Vd pet tlunnum. ,. I. 1,. §. 1 . • Iil. • • e. 

S. I . ir.Jf. ~, PM. IX {MIf. 1.1.[ J,,,.a, 
• Vel per tpiilolam. 11/, , 

• 

SEC T. 

Of tIN Principles tI1'ifo fr"'" 
th,NattlrtD!Covmilnfs. And of 
th, Rules fo, i"'''p,ffmg fhnn. 

The CONTENTS. 

10. 3' Rule. 1', jN'" ./ lhe ji.ji '/ 
fV", r/(Jllji lIJ tIN ItJt(JIJr f!/ Ihe 
IfthD/~ Dwi, 

II . .... th Rule, The inlenti"" I. ~, pl'f~'J . 
cd If) fhl E .''tprejJi(JlI. 

JL. fib Rule, Of C/fJ"fif Ih.t br.;1 d 
dOHMe ",camng. 

I J. 6th Rule. interpretation ill Ja'"o!tur (If 
bim who Is obligtd. 

14, 7111 Rule. i nltrprtlalion againjl hi", 
wbo ollghl 10. have tjtplaj,J.cd biJ 
"'Mlling. 

1 r. 8th Rule. 'ibt...ti1t.:r"afr-Je (JD/jgali", 
;s ;" th, chDlq of brm 'lLbD ;s ob-
I~f!,(d. .. 

16. grb Rule. O/Jligationf of thin!.s 'WhDfl 
gODonefs and '/la/lie may r(Qch /u 
1r1ort or left. 

17. 10th Rule. f/tr.1) the Prict Df Tbi"gs 
if regulalttl. 

18. 11 th Rule, OJ the 7ime and Plac, D! 
t~ E/lim.ltion. 

19. t llh Rule. Ji.xprr/fions whirh l1ave nD 

fill{t· 
1.0, 13 th Rule, FIINht in the IYriling. 
!.l . 14111 Rule. ern'e"alllS nt" limiutl I, 

the mlJtt(1't 'f which thty /real. 
i%.. I rlh Rule. lmcrprelalion of Judicial 

CDVtflafl/$ • 

T. 

SEEING Covenants ought to be LWbf""'J 
propomoD'd to the Wants to which tffIt1Ilttt 

they have relation, they arc therefOrc c~::. 
Arolt1"Ury, and ruch as the parties pIde j~ fhtJ 
to make them; And aU perrON may"*.ll"" 
enter into aU m:l.1lllCT of CO\.'enants·, 
rroviJcd on1y that the ~crron be not in· 
capable of contmCt-ing , and that tbe 
Covenant have nothing in it conmry to 
Law and Good ManneJ'.fC". 

n. 



TIJt C 1 VI L LAW, &c. 
• BoolC. L 

'aliI;"; of the parties COtlC01lro, they ought to 
""JYNJI.,- be- nude with knowledge"nd widi free. 
h. dom j and jf lhey ,v:mt ather the one 

. or the other of tbdC: c~s, as if 
they a1'C made thro' miftakc a, or by 
compuHion, they :m~ null, :lCCording to 
the Roles whlClt Ih:ill be c:xpl:>ined in 
the fifth Scdion. 

11I. 

J x- /"- Covl'tl2ntl being formtd by the con
:::..t~; (cot of p2rtics, no mm an covcn:mt for 
tNhtr: . ... :l.Oothcr, uo\(.1) be Nt power from him 
I . rl:';" ~ (0 1'0 do. And much lefs can any per
JIIihtr. foml do rl't'judi,cc, by their Covenants, 

to otho'S (. 

r Alrtti lHpu!ari rxmo potdt. 1'38. S. rT'§'. M 
'J.d. 11M, S. I 8. ,y. M imu.j1. 1.9· S. + . .f. .t".,i. 
mi. nee. pxifcmdo. I\tt Icgc:ol diccndo, DeC ftipu
bndo. quuquam a1tcti ('Iv('tt pottll. L 7 3. s·.J/.r·" 
rt::.J • . C~tTimumdl cxlllterius t'OIltrXht. nt
",,'ncmobllgarJ. I. J.C . ., .... ~.-. 

Non debeI ahi nocae. quod inter aliql alhi", d'I . 
I. 10. J'. ~,~j. Non dd:let ;lteri per altcrlUl1 
miqua conditio In(erri. (:J:!" if "I' j'"' Ame 
urnoU. c:oim ...m.dvertc---... De QIbftIIdo ill 
alia ft r.a.. At aim ... ,..-. iA w rc. a1iaV'C 
"""" ........ 1 .• ,. \.0.1'.'"". ""tho .... 
Mn Artidn. 

IV. 

,. F.,,,,,,. Proxies ma1 covenant fur ~ 
oj- -. f<>DI from whom tIac:y bavc po to 
::;:- do.) and mop .. ! a>&'AC tbem 
.... Coo- II the power rna... "mch tIac:y litrre 
",.... received &om them'. 

enaJt of their Miniftry or Power I, AI 

/hall be explained in ItS proper ~':k 
with tefp<d to <:my oue of thefe . 
of PcrfOIlS . • 

'T ........... m papillopn>ddl. I .. 'r.f,.,"" . • 
~ftrl ~atum p.V:bm. ec: ~ ~. 

dfe Conlbt.l, '4'{ ",.s. &ccillc:flfdlmdfDI.. 
lowiag Article. Q the lecond Sc$on of natcn; 
the tifthArtickof the firft Staioo, and the lItO lind 
third ,,"ida ot" the third Sdlioo 01 SfDdidrl, OJ. 
r«Wrt, .. Grm Adminillnitofl of Comp.Ua md 
~t' theru~th2ndkYm*'litaAaicb 
of tile fOurth Sea:ion of r.tncrJbiJlI .ncr tilt 6r4 
and feamd Articlrs of the daird sc&ioa of ra_ 
w!'o drive: my publick Tra.k. 

VI. 

Ir a ,bird perfon "cats for one thu is 4. <1! him 
abfent, without his order, but uodc.r~'" IITMJ 

takes for his CO?renr; the ab~ ~rty':.;~::' 
docs not c:mer mto the C<wenilit, but., fwhU 
when he naSa it J and if he docs not RIll/nil. 
r:aify it, undcnook for 
his confcnt 
the Pcmlty to wh;rh 

to good 

_:::,:~;;;~;,;; oca· en But 

VII. 

has ratified 
n:tme, altho' it 
he cannot afta .... 



Of COVE:NANTS in Gmeral. Tit. I. Sea 2. 39 
VllL 

'. Seeing Covroan" are to be funned 
,Ilt /HItf'. "by the mutual confcnt of thofe who 
~=J. trCU to~~c:r, cv'?!Y one of them !>USb't 

,'Ru.le. to o:ploUn 10 theCovcoant fincercly and 
a. f»ft,wi..clcarJy what hcxromifes, and what he 
lin MtI pre:tc:nds to o. nd it is by their com:t;s:;. rrwB intention, that we arc to explain 
r+ wbatner may be obICurc or doubtful in 
,I<""" t~ CJ.wenaot', 
intmMt ~ 
",,(fir"","," .. I. ~m llIit potdbtc. Itgen aptrti~ con

~"'I. feriltte. I. )9. If. it 1-8. J. 11. ff. J, tr.tr, tntp'. 
Libcrwn fun .a""ba bte pmcipcrc. 1.99. ff. tit wri. 

, oil, 
, ~ in ftipubtionibua , & in GUaiJ eon

tn£li~. id fequi'1lur good xrum ell, I. H· f. <¥ 
"~. /Itr. Q.,.ood f.thuJi dl. cUm In obfCW'O fit. ex 
~ ct,IJ. apit mte1prttati<Jnern. 1. 168. 
j . 1 . tN. 

IX, 

·1·RuJe. ':J the common intention Vf the par· 
9· .hI'~" tiea doa not appear from die words of 
IMIfIImU, theCovcnant, and ifit can be interpret. 
Z!"!'~~ cd by any Cullom or Ufagc of the place 

wh~ it 'Was made, or Of the pcrfOns 
who made it, or by other ways, we 
muft keep to that which fuallappcar to 
be the moll proboble, under 011 thefe 
views II. 

• Si DOn llpp:1tOt, RUid Khtm ca, .. it cocf~ 
~ ut id ~ur. quod ill rcgicmc in qu:a (c. 

tumdtfrcqucilmur.I'H.·IM"I.j",. la o!>
frun. infpid foltt quod vcrifimiliw eft, aut quod 
plc:rumquc fierj fcUt. I. 11+. tfti. 

X, 

',' Rw.. All the Cbufrs of Covenan .. are in' 
);;g,(tbl tcrprctcd ODC by lDO[h~, in giving to 
f".{ufr'tl' eacb ODe the fence whICh rdiila from 
ryCluft~the ,enour of the ",bole Deed and 
,IM,_ even. from what is ret forth in the Pre· i:, .. iMtamblc: to iet. 

I ... '" 1_ -.. M _ ."",. ,., ~I 
1-"".',-, hodftie'" ... _~ ~. 

r,'oJlqao r::~.~~;:'" 
~~_\I 'ur, ""':' m:l!.: 
~~. 1 • .11+ -,. I. 7,-' 

,.". . , 
XI, 

quim iJ quoJdltlumiir. r~um dl. 1.6. S ••. 
if. I , CIIfIIt'.~. Prior ttctuc pottIItior dl quim 
vor, mtns diccntil. 1.7. m f. folk foNJ'.I6t. 

XII, 

If the words of a CoVetr.Ult have t. r- bIc:. 
double. meaning, we mull: take that I s. Of 
which is moit confomlahlc to the com-~", 
mon intention of the Colltr;&[l:crs j and It MJ/I • 
which has the greateft affinity to the""'_J. 
fubje& matter o~~c Covenmt r. 

• ~otiCi idem {crm~~ fentmtiu aprimit. 
q. po6Jlimilm e:xcipUtuf. quz rei gere~ :tpt:or 
dl.l.67·f. tit ~'1'.F' Q!Iot'lcs mflipu.b.tiorubus 
ambigua ontio cll, commoJij[jmum dl id :ICd~ 
quo res, 'l1Q. &: agimr. In tuto lit. I. So. I. J, 
'11M. ,61. 

xm, 
The obfcuriticl and uncertainties of ~Ru't, 

the obligatory Claufes, are to be inter •• 3.~~ 
preted in favour of bim t~at is obliged,}:.. "'. 
and we muft ahnys reftr-un the Ob~ga." .. II 
rion to the fenfe which diminiihes Jtu, • .MitwI· 
For he milt obliges himfelf, is willing 
only to be en~gcd for as little :as he 
can, and the other party ought to have 
taken care to have it dearfy explaioed 
what he pretended to -. But it there 
are other Rules which demand tbat the 
interpretation be made asa:anft the per· 
fon who is obliged, as in the cafe of the 
following Article, the Obligation is ex .. 
tended according to the ctrcumftllnces. 
And in gcnerul, when tbe Engagement 
is fuRiciently underftood, it ougnt nei .. 
ther to be extended, nor refir.uncd, to 
the prejudice of one y in fJ.vour of 

. the odierr. 

XlV. If 
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XIV. 

1 Ru1e: Jf the: obfcurity, ambiguity, or other 
I+- ,.""odtCt of E.'tprcfiion, be an dTeCt of tbe 
IMN:m" kn~,'ery, or tault of him who ougbt to 
,!:P "'l",explllIQ hb intention, it is to be JOti:r
" Mt'l' f.\"4 prt'tcd nga.inll: him, bccaufe he ought to 
rW-J hllha'loc 0}'1 incd rullincHywhat his rucan
~l· iog W I\S, Thus, Wh~l a ScHer makes 

ufe of an equivocal c.'lprdIion conccm
-ing the qU:l.hlies of t~hiog which be 
fens, his words a~ cxpl:iincd ~illft 
him '. 

• Vaaiw. pbctt. psaioucm obfcunm. vel,rn
~m \'cll4miri, /!lqui loc:t,it DOCa'e. in quorum 
fll1t portfmto. kgnn lIpcrtiUI COII(ai~, [39· f
it ~ Ob{curitttt"m pXti no«n' poriUs dcbcrc 
venditori, qui sd dll(!fit. quim cmptvri: qui, t
tuit n: IIH",", apcrtiuldicere. I. 11. f. tit tMIt'.t7t1pl. 
CUm in kgc: vendlttoni. ita lit faiptu~ Rumina, 
fbllicidt),. UtI DWIC fuut, &n" fmt: nee:: ::additur. 
quz Rumina. vel Il;iDiodill i Jftim~ fpttbti opor
tn. quid .ui tit. fI non id tppnik. t}JOC ld tcci
ptur, ctuod \'coditofl noc.'et, unbigoa c:o:i::n cntio 
tn. 1. H. t: tk tfI1IIr. 1m". l. (]1. To u "'f~' 
V. I.6j). §. f.f. MruilJ. &n-iruta. Ii 'tux -
rut, dt:bcWntur. Etcnim JUfU auftora rcfpoode-
nmt: 6 a:rnu vmdnGf qulbtifdam per_is. (."I:ttU 

unituta de:bc:rc, non admonulllCt emptoTrnl. ex
emptocum rmoi debc:rc./. J9.f. "MI._ftc...-l. 
S« tbc tmth Article:: of the tfurd Scaioo of H Iflng 
and Ic:tting to Hire j and the fourteenth Arridc: Of 
tbc dt~mth Sdlion of tbc:Contraa of S~, 

XV. 

flO R.I<. If one IS obliged indeterminately to 
'1· T?'.l. one, or other ot two tbings, he is at 
~~ liberty to give that. which he plcafcs, if 
II ' If thf the CuVCJLlnt contUm nothing [0 the 
thtJlu.{ contrary·. _ • ."s" ., 
~,. • CUm illa. AUt i1II fa proaaittitur, -rei c:kaio dt 

Llt~am pndlc:t. I. 10. ",jItt.l. ,uP".' Si lnres 
difinblnn-. 11.11 IV!" Ilk fCI: .mt1l cliF vmdu6r. 
_ern emp!L I. t/. f. .~, """, IV, I, U ." 

1*, I- M (f.J, _". 

xvr. 
,. RulC'. In the Covenants, where one is obli .. 
•• """.- cd . ...r. I ,,.;,,, g WU\JICva ue mly.reacb 
..,., "'+ to to the dilIi:-
,...",. as Prori6-
.. ""IM or other 
~ mflN 'bJ'og" .'I»OIlIIjption " ,."." ~,.. not c~tmded 
.; and of the 

I 

Covenant ~latq [hat which is due; 
or if the intention of the ContraCters 
appc:1T$ by me circumflanccs, we muft 
hold to that r.. 

• &go Ii quit fundum. fint proj'lrill!ppclbdgbc:. 
vel hominem gcoc:ralltcr. fine prOprIO nomIne. aut 
vittwn., &umcrllumve, line: gLlllinlC. dari Jibi fiipu
btur. ma:num dtducit In obligationc:m. L. 7[ · S· I . f. 
tit "',", iii, UJque Jdro ut Ii qub Itt flipulltus lL~. 
tritici AfI'lCi boru modios centuM. yrru Campani bani 
:unphoras ceotum I inc:tttum. yidcatur ftipulltl. quia 
booo mdiul UlvOliri potdt Q..oo fit ut bani .~ 
pelhdo non fit certz .rtl f!&lliliotiYl: cUm id qood 
hooo mdiu, lir. ,ipfum qUiX}uc bonum fit, J. L j ," 
fidcjllfi'orem Ii ftnc adjiGtiollc bonitan. uitid. pro 
alruo tritic:um fpopondit. quodlibet triticum daildo. 
ltum 1i1xnre polfci exillim' . I. fl.,.. tIWIJ, n. 
.. _ ,. rmJrr)_ fo fU JIll" /I ., pJ W ,.... 
ehtuu.JM. j , 

• Opcnrum IlipuJatio, limill. dl his fiiPUlationi. 
lX/J in qUlDuJ genc:n ccmprcbeOOuaNt. f. H' S. I. 
T-" .... ihIli· 

• Si 'luis artUi«m promifcrir. vel dinrit. nOlI 
utique pCrfi:aum cum przilarc dc:bn, Xd Jd ali
I)~ . modLl~ pcritum ~ ut ncquc coafw:nmatlt 
Jcacnue 'X'CIpl:lllt ocquc rutfum lodoihun i,n uti
ficium. Sul'Boct igltur tXm ~. q!blcs ~ u· 
u6c:er diQJDtur. l 19. S.~. f.. _ u. U. lb:c 
omnia (:I bono &. ~uo rnodke dd"ade:mJtur. L 18. 
tU. QEI fimphotCr cocum dl"t dUcrit. GtlShccrc 
y!dctUT. ctJamli rrw:dioacm c:ocum ~ .. 1.18. 
S.I. I. 16. S, I.f. JU!.". . 

~ ~t ~m optimum qUI(que flipulatur. id flip". 
un mrcilJgltur, CIIJU' bColt~. pr.ncip&lem gndum 
banit3tlr babt-t. J, I. 7 f . S. a.r. tit wr;, HI. Yo I. [:II . 
fo mN, 

XVII. 

• 

If in a Covmant the Parcies droit to"ro"' Ru1c: 
regulate the Price of a ming( it is to ' 7' ~ 
be ellimated ocither .at the hagheft nor ~ M.' " 
loweft Price, but at the common rile.., ~'~.:t, 
without any regard to theparticubr cir-
cumll::tnccs ofihc affea:ion which either . ~ 
[h~ one or other of [be Contraders 
might, have had for the thing tbat is to 
be cftim:n;ed, or of mrir want of it h. 
~ut w~ ~ht ~1y' to confider .... hat it 
lS wonh m rahty·; what it would be 
worth in its common ufc to any pcrfon 
whadOeva .i and what jt might 1:ie rea .. 
fonabIy fold fo( '. 

_' JuAopfltiDtuDCa:ft:i ..... "'. L .6,1-",,,,, "'", .' """;odH_.fiulb __ _ 
tUI, ~~~ r." i-'.J/t. ~ to YOU .. 
ttm crunt, Hoc: dI: AcuwiU-~ 
_. I .••. I. '. ,,~ . ,/11<. ...._ 
,......... I·ro. T- "'Jon . 

.. .... 1U'Um DOlI a ..... b« Ifttlirlltt' Jill-
...... .AdC'OlllmuaW .... IUf. L'J'f.~ 
it, "'" 01. n· f. "",.,. ~ 

I 8 IF Ii .. nil... IS. L L'a .... ~ ..... 

• 
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OJ COVEN ANTS in Gmeral. Tit. ... Sed:. 3. 
xvm. 

" . ..... The EQimuion oM.~ which havc 
,8. "/.;..80' beca ""livered .. the time and place 
trIM ,,,,awoiaud. as of Wine, Corn, arid 0-

~::. .... thOr I/IinIP of the like natUre:, II moWe 
according to the value they had at 'he 
time-, ana in ahc placewhcre tbcyought 
to have been delivered ". 

XIX. 

It'" Ruk. The Exprcffions which can have no 
J9·~frcnrc any manner of way, arc rcjetl:cd, 
~ ~as iftbcY had not been written", , .... 

xx. 

XXII. 

lr It hltppcns that a Covenant i. .. made j ,. Ruk-I 
only in obcdit.-ncc to ::mOrdcr ofCoun j u. ~ 
as It' aJudgc orders a Plaintiff to makc~ 
lome abetcment in order to receive what~'. 
he demands, or that ICcurity be given 
for certain thinge; ill thefe and the li ke 
cafes, if the ACt or !-teed whIch cou· 
tains the En::,a>Jgemcnr'that is enjoined 
by n Sentence, or Decree, harrens to 
have any ambi~ity or obfeul'lty in it, 
it ougHt to be mrcrprcred by the inten~ 
tion of the Sentence, or Decree, in c:xc~ 
cutian of which it is madef. 

( In Pr.noriu flipubtiooibus Ii ImbiguIU larno 
:ll'ciderie, Pr:ttOfiscm in..mtio, tjus tnim mcnt 
zflirn1nd~ eft. 1.9. f'. "'/If. ,w. In <'OfWcnf'io.. 
nalibuJ ftipubdonibU. ~ Iiormam contra· 
heD~S dant. Enim vcrd prarom: tlipubriOlleJ k-

rm u:cipiuat de ~Pt:ftorisq\li t2S propofui~. 
.fl.ff. J,wti. J{. 

13· Rule. The F..ults in the writing, which may 
~o. FMlll1 be repaired by the Score c~~Tly under-
~tJ" -'1/- Hood; do DOt binder the effctt whicb SEC T. m. 
",. the Cdven:utl' ought to h.,·c '. ' Of Engagtmnlt! ",·bich jolkr,J) nil-

• Sill"",",,, ;n tnnrcr{l><ftdi. 1O,w..;on/. -. IUTIIII, fr"'! C()1,lmanf!,. altho' fh" 
<mG<t, _ -= ~~'.f. ..... jw. 6t rJIIt parttcularfJ _Ii tM'· 

XXI. 

1+· Rule. All the CL,utfes of CoYc-nants have 
11. CAw- their feme limited to the muter of 
::/ Ii ~ w.hich treat J and ought not to be 
Ihr ;attfl'l ex:tcodcd things whicli were never 

of whuJ. :.tb~ .. ~'8:btt~~T:h~uUO':E.~a:enmI Acquit-. ,",""". tanc:c blS n:iatioo. CO a lfatcd 
ond Difcli.". docs 

""~ ac-• tI'IIIlioaiou II Ii-

~!~i~~~i~~ c:onccrning 

and does not 
IIIlt undet 

in. 
The CONTEN1'-S. 
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I. 

, _ COVc:!nants obligt't\Ot only to .. b:l.[ 
(;'111( E,,- is oqn-c(s'd in &em, bUt li~\Vife 
".;mmth to every ·tfiing which the nature of the 
lit OrU'- COft'DIlftt ~mfl.naS ; and to aU the con
~. f~ which Equity, 1 .. 2W, and 

OUtt-;:J!\'e to the Ob1i~tion which 
the 1I..1.,·c contrnacd I. SO thllt 
we may diltinqu~ three (om of En
g.tgemtn in (..)fl cllimtS. Thoi'e which 
arc cxprclSly mentioned; Thore which 
are natur,ll confequcnccs of the Cove

"*J1ant:s; nd thofe which :'U'C regulated 
by fomcLaw, or fomeCufl:om. Thu~, 
it j by natoml Equity, that a P2nner is 
obliged to take care of the common 
AfF.ur, which j~ in hi~ hands j That he 
who borrows a tJU,ng to uCe it, ought 
to prdtt'f"t it cardlllv j That the Seller 
ought to warf'""nr that which he has 
(ola l altho' the Covenants make no ex
prefs mention of thefe tbing~ b Thus, 
It is in virruf' of a diat whocn:r 
pUI"chafes an Enacc than half the 
,uft valuc, is to Tef~orc 
'it, or [0 ma'ke , Thus, jn... 
the Leafc of CuJIom. 
continue the term for 

the ContraClers 
it. And all 

W, &'c, 80011. 
ry one of tbe Coar,.a.. may oIiIige 
tbe otbtr to execute hu ~n~t, 
by perfurmin& ~ he is bauD!! to do 
on bis own p~ ~'J: " ODe or 
other of the pinIC8.h obti204 by II", 
Covenant. Wbetllcritbe iL""IiitM
tides of tbeCovcaant alii Cit) be~
cd on both ful", at OM aod !lie ~e 
time. 15 if it is "greed onints., tMc 
the Prict/hall bep.ida! the tidJr ~the 
ddivety of Ibe Good'l or "¥!fi<': it 
be that pei!itnDance io \0 ""Ii!ie lirll 
by<>ne of tbe ~ .. if the SoUi:r is 
obli!l"d to dehver the ~ ml has 
given rome rcfpite of time tOr P'nntnt 
of the Price, or by the .ther, .. If the 
Buyer be '" pay the Money down, be
fure .be Good, tte delivered 4. 

III. 

If "'hrn a Covenant is not at all O"-l -- """,,, 
cuted, or when i~is done only 
of the ~~':~~ there 
which 

III 
12-
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the circumfiances of the cafel. And if 
there 13 ground to diffolve the Cove· 
1Wlt, it {hall be difTolved with a rdCr
va.rlon of the Penalties which ought to 

• follow from it againJt him who lhalt 
have faWd to pcrt"onn his put of the 
Engagement I, 

I Or cb,nncrV milli CJUlnd iDttreCt met. iUud de 
pt ~yaUt tcripcrc. I. J. ;. ''/., J, 1'11./" 'W6. 
~ C:I res trit. I. 19. S. 2, ." U. 1'/. See 
C'aIJCCr'rliDa: dlm.agq, tlk I,· and IS:Io Articles of 
&.be a· Scthon of the eoan.a of S1a!e. 

• Vd G I'DaII!I recipere mimi repetlltIIr quod 
datwa dl:. qusfi ob t'C'm datum. rc non £i:cuts. I, , . 
S. I, I- • ,.-.ft·,....· Omnia in intq:tum retli· 
nnaDNf. 1.60. jf. Jt U U. NOD implet3 promiffi 
fide, domurii tui.alus In fu.am cauf:tm revm; con· 
ymit. 1,6. C • • ".e."", ""1". 6 'f.,mJ. ~,. 
Q.,.UCIDioa c:ootra&u. fidem frtgit, et cmpto aChone 
coo,.enuu, qumti tug, inttJcft pnlbrc cogctur. 1.6. 
C. M/ur. vII.o. V. c:w8 omnis reftitumd1. 1'11. 
I- t/r". mi • . 

V. 

I.AheM- If it h2S been omined in a Covenant 1M."'. to cxpn:(s the term of pay.nt, or de
- ·'mfJ.livcry of any other thing promts'd, it is 

a confequence of the Covenant, that 
.una: the term is added only in f.tvourof 
Ihe perfon who is obliged j jf no time is 
allowed him for performing what he 
ought to do, or to give, be is bound [0 

do it, or to give It immcdiatdy, and 
without delay. Unters it happens that 
the perfonnanc:e of the Covenant jm~ 
plies the occeffity of a delay, as if the 
pcrrormllllCe is to be made jn another 
place, than that where the panies co
ired into Covenant b. 

• 

.. 1n ol'l:lni~ obIigationibut in quiws din non . 
poninzr. prxfcDti die dcbenIr. L 1+.,. ;'"'f. jw. 
9!orics in obIigatioaibus diet n<M:I ponitur. ,...~ 
ari die pecU:lna dcbetw-: nifi Ii Iomtadje&us fpa
rium tC1DJlO!is induat. quo ~ poffil penmrri. 
1.+1 . §.I.r._~ . .6l. t-s. MI. 1M. Diet.d· 
;e&ionnn pro reo die. DCa pro fbpubtorc. J. '4',. 
S·I·"'I· 

VI. 

5. I. titt-,. blcm di<tQcb fUfttcommunlter Sc ill 
omnibus Lon% liJei JUoJlciis. J. S. Jbi dau dtbet 
ubi dt, (qlolod kgvur) I. :J8. ff. "j-'. Y. II. l O. 

II . 11./' J,,.,,,/IUI. h qUI c:crto loco lbrepro
mittit. nullo alio loco, quiun in quo p:.wit. £0/. 
vere myltO fliJtlllatore potdt. t.~. / .• "'
(trf.l«. 

VII. 

He who h:u a leon f~r paying, dc-l:., 11It~ 
lj.,·ering, or doing :l..Oy thing, is not in'J,:f~ 
delay, Dolr can he be fued, till the laft~., ",;" 
moment of the ccrm is expirtd. Fot' it "rm IJ ,~ • 
cannot be faid, !h~t he has ~Ot fatis6cdJ'INJ· 
his Obligation, till \be dcby is fuUy ex-
pired. 'rhus, be: who is bOund [0 make 
payment within :l. Year, 2 Month, or a 
D:1Y, h:tS for his Delay all the moments 
of the Y car, the Momh, and the 
D,y'. 

I Ne: eo quide:m ipro die:. In quem lHpubtio fKb. 
('11, quia lOtus I, dla arbltrio j@vmtir tribui debet. 
Noque ('nim cerrum d eo die in quem promilrUrD 
dl. datum non dfe:. privfqulm is pnaerierir. S. It 
infl. ,u'lltr6 . .M. Quod qub a1iquo anno d:tre pro- • 
minit, aut dare damnarur. ci porefi.u dl: quolibet 
~u, ~nnj die dandi. /, fO , f. tit .1. 60 ilB. I . +:1.. 
I; J.1Itrb. ,N. • 

VHf. 

It is a nacul':1.1 confequence of m:tny 8. Of th. 
Covenants, thnt thoft who have the i,., wI:uIt 
c~",ge eith~ of a Thing, or of:m Af:' ~:'7:: 
fuir "belongmg to Mot:ner perCon, or _w _. 
which belongs to them. in common, are:t" ... 
bound to 'take ctrc of It; :l.nd they aH''' .... 
anfwcrable for their Knavery, theit~(~'H 
Faults, their Ncglige.nces, but in 2 dif- ~j':J ~ 
ferent manner JII, according to the diffe.blmAJI'
rtnt caufcs for wb:ch the thing is com- Qr.,tJW;t. 

mitted to their charge, whether it be 
for their own interea: a.lone, as he who 
borrows a thing of anothc:r to make ufe 
of it D J or for the bare intertft of the 
Owner, as the aq,ofitary C i or for their 
common Jntereft, as in the cafe of a 
I'ortn<r P. And th~ are ""lip to more 
or ldi C2fe and dihgt'flCt', according to 
the Rul .. which /hall be ex.r.I:UneiI in 
eacb kind of Covenant. But If it be :td-
jutled in the Cwertallt, ",hat care he 
ought to take ... ho io enrruftcd with 
the .~l!air, orTbu., of another perfon, 
or which is iD. common 1:0 them both, 
It ia ue<df.uy to k«p to tfult'. , 



4+ Tbt C I V I L t.A W, &c. 
• 

BOOK 1. 
• Sed hrc ir.., nili Ii quid uominatim C'OIIvcnit, 

vel plu., vel minus In lingu!u contrXHbuJ. Nlm 
hoc fC('lI,lbitur quod initIo ronVClut. J. t 1;. 1'.16 
,«.)1'" 

Dc' 

fttiaI: ante em rtm '1ueftui (;rique die oporM. 
pnu(qwm pcm:uJo CjlLl Ut. l. IJ. §. lof. .. ... ' . 

• Poll ptrfclhm vClditiODen1 omne cornmoo;l"m 
& Incominodllm. quod rei vendlClr; COIIf._ .d 
emptOfCm pertilld:. I. I. C. d, ",.. Co tIitIr, ,. ... • 

9·11, • .MJ No body is bound 
t/lltrOf#lJM' • r. r I 

Ii ~od Ii neque mJlti dfc:nt. lk'qI.e ~ptcw ia 
mora millet, quontuflll tnldc:r'entuf, vmditoru re
riculum efit. J.14. ff. tit",. & r.m. 

61: fo' venant, 00 :uuwer lor t lC 
MfflJ • .al· mages OCCu.ooed by accident, as a XI. 

Thunder-bolt, :m lnund:ltion, -a Tor-
rent, Force, -and other evcots of the • 
like nature: And the loG of tbe thing . In, theCovcnanu in which an ~ma., I . TLtE
which pcrithes, or which is damaged by tlon IS [0 be made, as of the Price in ,jli1nMitM".. 
chane,. falls uP9~ \tin who is the M~f- . Sa)e~ of the value of a Rent, of tlICfin"tJ ~., 
tcr ot It unlcls it' has been owerwlfe quality of a Work, of the £hares ~ tnfi 
agreed o~ r, or th:at the lofs Of cbm:age Gain and LotS ythich Pap:OCI1 ought TO 
may be imputed to fome bult, fOfWhich hue, and others of the li ke nature; if 
one Qf iJie ContraCtCfS is :lCcountable; the ~n~l'lacrs refer the matter to the 
as if a thing which ought to have been ArblttutJon ~f a third penon, whaner 
delivered, happens leY J;?C'ri1b, while he they. nao;e hIm, or not; or even co the 
who ought to deliver it, rcfufes to do Arbl[mtlon .of one ?f the parties; it is 
itf, ~he fame tlung, ~.tf they had rererred 

• Ra~, tumultu$, inemdn. ~uuum ~gni. 
tudi~. ID'lpetui pr:alonul1'l. :l nullo pr:clbntur. 
I.)' 3. ff. tk "I' jIlT. iItf. E3 quidcm quz VI majorc 
.uftninr:ur • .3ctMmCllto corum qu,bus re5 commo
cUnttn', imputan IlOU {oIro( Sed dIm is ~UI • te 
cOQ1m<Xbri tibi bovcm poIlubbat. boitilli; Incurll
un;s contcmrlatione. pcrJcuJum lImiffiOllis. ac for· 
lunllttJ fut\ln mmni 10 (e furcepi!fe propolUtUT ; 
~ Provincir, ii problveru ewn indcmDitutcm 
ubi promiJiili:. plactum convention;' implc:rc !!Um 
compc:lct. I. I . C. lie U/lnmH. V; I . 39. ff. mNlJ. 
Ste tt.: liJ:th Artic~ of t.be kcond Scdion of the 
Loan of thlUgs to I:c'rel'lort'd 10 r~. 

r Quod Ie mihi dItt QPOt1eat, ii id polka ptrit, 
qulm per tc fil£tum crit. quo miftll$ id mihidarc., 
IWUm fore id dctrimmtum cootbt. I. r. f. tk ni. 
mJ. 1/.1. 11. §. 1. f. "'"". nNJ. I. 1 I. r. ". w,r. 
l"1. I. I. S. t. f'. tlt~. 6- l1li. 

x. 
lo.He.!A· As it often hap~s after Covenants 
"'11/1 the ht arc "'greed on, that the Came tbin~r 
Pl>j·t.MI the lame affiUr, is an occafion of . 
"hM'" L Ii, rd· he· f "'flo or 0 acco mg to t vanny 0 ac-

cidents; it is alwaY's uoderftood, that he 
who \"CIp' th~.profi" otIght to bear the 
106': uiaIdi It be tbat the 10Cs ough~ to 
be imputed to the nulc of the other par-
cy. 'thus, as dIe Buy ... , aIi<r theS.llc, 
hIS the adwnuge of the changao "hick 
mab:rlI< mlDll~bo:tttr. he (u\lf:n like
wifc tW·1oIi or thor. <bit make it wriM • 

UDiciS the loli may be imputed [0 the 
BUYeT. as if the thing pcrilhcs, or i. 
dinlUnlhcd, whUll he ;, ill delay [0 deli
ver It", 

It [0 tbe Arbitration of perfons 01 pro
bity, and {kill jn the matter. And 
'whatever 1hnU be aw1rded contrary to 
this Rule, .will I~ot be of :lny force i be
t::lufe the mtc:ntlon of thofe who m;kc 
fuch References to other perfons, im· 
plies rhe condition, that what fuall be 
regulated ill the matter ihall be rearoo· 
able j and their delign is not to oblIge 
therofelvcs to what may be arbitrated 
beyond the bounds of Rcaron and E
quity Y: but if che penon' mmcd either 
courd 110~ or would not make the Efti
~ation, or died before he could make 
It} the Covenant in that aCe would 
be null. For it contained the coOOition, 
that the Eftimation fuould be DUde by 
that perfttn I . 
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XII. 

11.. ~ I"": There is no fortofCnVetlUU, in wh ich 
fiB.llftJ?"it, not uodcrflood, that the one party 
Zt ':.".:0 is bound to deal h_li1y and fairly by 
'1riUrt{<>the·other, aud to do whateVer Ecjuity 
'IlfM1II1. may demand ' J 11S wdl in the manner of 

exprefficg himfclf in the Owenant, as 
m the performance of w hat is covenant
ed, And of aU the conrcquences of it b. 

And altho' in (orne Cqvcn:lnts this ho. 
neft 2nd f.lir dealing has a larger, and in 

• fome :1 IdTcr exrent, yet it ought to be 
fincere in .n Coveaanrs; and each plrty 
is obliged to every [.hing that the fame 
may ~n; according to the nature of 
the CoVenant, and the confequmces that 
it may h~vel". Thus, in a Sale, this 
Integrity fonns a ~rc:lter number of En
~~c~ts, than in the Loan of Money. 
For tHe Seller is obliged to deliver tnc 

• thing fold d; To ktq) it tin the rir;ne of 
ldelivery 0: i To warr.mt it {.; To take it 

b-.lck 2g:tin, if' it has iach mults as chat 
the Sale ought to be '\lade vpid .. And 
the Buycr has likewiCe hisEn~mencs ; 
w,hich thalJ be expl:tined in cheir place. 
Bur in the Loan of Money, the BQT~ 
rower is bound onJr to reftOrc the fame 
Sum It, with the ntcrtft, if he docs 
not p:1y it at the teon alter demand i . 

I. JIIf. C. III Afl. 6- .1 h~,. 6- anIT./ur. 't. . L J II. 
f. J, '1>"11 • .JI. 

XII!. 

. The H ondly which' is necdfary in I] UIW/', 
Coven:Ults., is not confined to what con~r"",;J.1I: 
ceros the ContraEters thcmfelvCj ; bat;un- tt,· 
they are bound hkcwife to ~clI.l hondHy . 
with rcf~a to alltho(c, who may h:wc 
intcreft In what is tranlacrcd between 
them. Thu~ for EN:1mplc, if .. Depo--
fi.tary diCcooctS thaL the pqton who 
Dlade the Dcpofit t has fiolc the thing 
d"l'ofitcd, Honelry"'bliges him to re
Fule to give it b:tc.k to the Thief who 
intnilkOit with him, and to t:citOft' it 
to tbe penon who appetrs to be the 
true Owner I. 

I lncurrit bk &. :di:a inf~. bolU.m fidttn in· 
ta ~$ t.lnlUm quos colltr:tdum eft, nLll!oc:xnin(c:
cusoKumpto. z!~e dd:-ermu: ~I rd'pclhl etillnl 
Iliarum perfol1:l.rum, ad'tw, jJ quod ga-irur, pcr • 
tinct? exempli loco, btio fpoJil qU% ~nihi :tUtulir. 
pOfuit :apud ~ju!n infcium de ma.lira depODeIlUI. 
thrum bttOoi. :m mihi rdtitU<'ff: Sc:jus &beat l Si 
J)CI' fe d.:u'Itc:nl, xcipienremquc intucmur: ~ ell l 
bon:I fidd. ut c.'Of:QmllUm rc:m r«ipi:n is qui de- I 
dit. 5i rotitt, rci :J:qWtlltctn, qu: ex- omuioo.t pet. 
fonil 'lux nc:gouo ifto ronringunrur. Implc:tW". ml· 
.hi rcd"knda funt, qu: fJao faoklbltilllo :Jdcmpta 
funt. It probo h:ane dJ'e juJ'litiam, qll:l! lIillm 
CIIique ita tribuit. tit nOll diftr1hatur ab uU,u.t pet. 
fon;t j\l.ruore repc:ririonr. 1. 3 ,. S· J. f. tI,,... 
$If ,w. MJ ~ JIll Il.rJ ~.-Jl#h " ,. ~i.'JIIrj. 

XlV. 

The WOl.ys by which every one mil - ' ... bI .... 
Dages his own inu:ft'{r, at the time hcf"'lfo: .. 
cOI)trJCb vtith another, aod the rcti{bnce'=~
of one p:arty to the pretenfions of the ,1.4, " ~ 
other, withm the bounds of t hat whi(h /"'f~/'" 
is uncertain And arbitrary, and wruch""'''''',z to 

ruutt be reguu(ed, ha\'c nnthing in them;t' .. 
coomry to Honcily. .'\oJ VI hercas it . 
is Caid, thot it is lawful, for E.x:um>1e, 
in Sales, fQr one to Mer-rc:3Chrheodx.r, 
this ought to be uDIIerllood of the » 
vanrase which the oat party takes of 
(he other, in th:1t extent w .... is Dn-

(lee ccrtaiD and arbin':lry i luch ,a io the 
gteatodi or Iownds of che QIIico ~. bu. 
this Iibon:y .usht not 10 be cucndcd to 
ID'f r-I. 
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XV. 

D~JI In :til Covenants in which one of the 
.!! ......... ContnaCters is obl~ to do or gIVe a 
? f· ,t. thing or to accomrlilh iA any ethe.
~-mann~ that which 15 aJ[I'etd on; and 
~_ cfpcci.tlly in tbo((', in .)iich the ;'l0o. 
~ " pCrfonD&DCC is to be Ittenc\ed with a 
Ihi -",,. dilfolution of the Contrllfl, or with fome 
III~/. other Penalty, it i~ equitable; and for 

the Pabljeklntrrcn, that the Covenants 
be not immediately difT'olvcd, nor the 
Penalties Incurred for every fort of Non
p<'rfonnance inJi~rcmly. Thus, for 
Exampk, if the Buyer doe~ not pay the 
Price ac: the time appointed, tbe Sale 
ih:tll not be in!hntly annulled, eyen al
tho' it bad been roa~ on; buttecr· 
tain time is allowed to the Buyer to ~y 
the Price before thCj. Sale: be made VOId. 
And in the other ctfi:s of backwardnefs, 
,yhether of payment, or delivery of any 
thing, the Judge ought in prudence to 
grant (ucb delays as may be rC'.oon:.Wle, 
:according to the circumUances". 

• 

• Modicum fpatium cbrum .~i_. HGe ~ 
di«'ndum, & cUm quid til, ktt' YCflICflf, ut nifi ad 
dicm!':iumfolurom mcm, ulcmph rufiat-. I. Z3-
ilI[ . MJi, o-.a. . . 

D ioncm ncgari non pbcu~. Cujul rc dl
mario arMrr;., jVdiantil concuhfUf. t. +1. §. 10. 
f'. • ",· fift, quod omne ad judicii cogniuol'lO!' 
n:mittcndum eft. /, I J1. ~ i .1f. 11# WTd. J,l, . NI
hil ex obfipionc. plllC'WUm dlmlm !'1OI.I.E1muct 
(Ii omnli m islrcgro runt.) 1 1+- §. n:~. 
Sec rbe fifteenth. (00«'Dth, lINt etgbcemdl Nt_del 
of the £oaow,~ 1D&ioa, UId tht c.=ntb Artidr of 
......... _ of.........".,. 

• 

I . lYe may add to ordill4'fJ E"gagt-
1IInIIS, ,,. take fr4m thl",. 

J. EXrlplilJn of tbal which 'WOII/J .e II-
lai.jllJ, .. jIy. . . 

4 . .£1,Itry fI'" may rem"m(t his '!"" ~h'. 
r. PIIOi,,,s tire li~,' " tbt" fol1tfl 

.. ttt,.. 
6. Deft.itiDII of C,1UIilim, ibtir.fi, uJ 

"ifftrnlt tffdll. 
7. Of tbe (D"tlitio" on wbich .t"us "" 

amJlllplijhlll#Jl of II Cl'lltMIII. 
8. EjJ,f} 'f lb. ewtll'f tbiJ ",iiti ... 
9. Of tIN (011(/'1;011 on 'Whirh "tit"., ,. 

tlijJiJllltion of II C~ .. I11_ • 
10. Efftn of the t'lJenl of this (o"dili". 
II. /" 'lIJUI malt1ltf tlH confi(JlltIl&el " 

,.,""i,io",,1 CWtIUllllI art ,tg.J4''''. 
T 1.. Of (oNiitions 'Whi(h rtlillt t, the prr

/tlfl, ,r IN'ft li1IIt. 
I J. Of i"'p!.ffib1e collditi,,,s. 
14. Tbe tJ/ell of ,lIUijli~s paffis 10 fhl 

fjein 
If. Tbt "nditio1ls 'lvhi(b tI, 1IQt dtpmJ •• 

tbe dted of the C'1I/raClers, haw 
their tffea i",,,,,Jh,/eJy. 

16. Tht ,mditifl1V whifb dtpt"tl IJI. tin 
d«d of the CQ,uraClerJ, .IIY 1"r" 
a Jtlay.l 

11. AfI. £:tceptio1l. 
18. Of tbe parly 'Who biltderJ 1« lit,,,,,, 

plijb",ul of Ibt rofl(/ilion. 
19. 'l'b, ,jJ,{l of Claufl' of Nullil), .u 

Penal ClaNltl. 
2.0. /1 d,es 1101 tkptiuJ 1m hiM 'Who Jtlils 

ill performill:Fhal he prMllijtlJ, I, 
a,.,J ,he C.Ve"""t by his N .... 
,...f..-."· 

,11. Crw...ts ,onern';"t. an ufUm'; • .... _,. 
I. 

• 

SF..cing Covenants are :u-birrary, and' , . ..b: 
vary according fO the wants of Mm-pit';'" .II 

kind, we mar to all Cora of CoyCDtD ... ;L.J of 
Contra&s, andT~1J!Id_alI_, ...... , 
of Pitts, Coadili_ I;I.eIIri<tioao Reo 
favaaono, ~ ~ aad 
<>then, pro.iiIcd that "'"' have notbistg 
in <hem OOIIUU)' to Liw, and .. 
MaDocn·.· 



• $III • ,.~ fir} Arlit~ t{ I/If fttfIIIJ StiIM,/ 
• Till., Ante omni:l .,imadwn~m dl, tIC' 

C'oIaMItio in Ilia ~ ~ in: :I.li;& re 1lIKftt. J, l7" 
~ .. f."I"'· 

VI. 

Of C~m1,'i()JIJ. 

I T Ming ufu:11 in Covcnmn, for thC: 61 Dt".,. 
l patties CD forcrce acciderttf'l'hat Olt.y 11f!'t/C> 

pioduce rome chan$C whtci ~ey :lrc Ji"f/III,ll ,,.,. 

wilting to guard agrunft) thet~cfore 'ii:': tf 
re~1ate wfiac, th:df be done if C'~wfillo. 
"" do boppen. And this i,I wh ~donc 
by the: ufe of Conditions. 

Condition'! dlereforc arc P-..ttions: 
winch togo!"'. that "hich the Con-
• ...am have a mind thouJd &e done; if 
'II. cafe which they fOrcfcc fhoUtd come 
to paG. Thus, if it u faid, that in cA(e 
• Houfe ,bat i$ (Old be: 10uOO '0 be: fub
jeCt to tUch • Sert"'" lite ~ thal! be 
void, or the Prk-c lowm:d; this k :l 

CaadiciOD: For the ~ foretCeI cafC', 
alii! ~ guard againtl it. ThUs, it a 
HoG&: 11 ~Id on cOndition that the Pur
cba(er fhall not nife "igher, the SrI
ler forefees that the Buyer rrtly mrke 
this change, a.nd he pro\'i~ againtt: It, 
that he may prcfuve the Lights of an~ 
other HOllie differc:nt £l·om that which 
lie Iiils. 

We have added this fecoOO F.<alllplc. 
to /bow til .. tile bun:h ... wllich Con
...a;m ;I1IpPIC upon one ."",bc:r in Co· 

\'t'OIOUt arc ()f~'~ ~tihC~ram2c~2i~;~:~~ CoIIdiIiQll(. it 
• bar\!IeII 



or ..... 
taCe th<re 

;~~::~~~ And 
p<U'tlyon 

and partly 
c.li.e that 

i!1lo4li.:c: anives a day. 
lorts, accord

ing to t~ d!fferc"t,,,,,ff;,a-, w hicb they 
may ba4. pne is whkh At-

~
Covcoants thatarcmGdc CO 

them j as if it is faid, that a 
S. toke place in cafe t~ GoOds 
be delli!orol on fuch a day. The 10>
c* "of fuch " diflOt •• the a...
... nn~ .. if it is faid, that if fuch • per. 
iOn mive within ruch a ti~ the Leal"t 
of. HaajOlII.11 hevoid. And the third 
fort if qf ~e which neither accom .. 
rlifh, nor dinalve the Covenants, but 
which only m:"tke (OllIe other ch.:l1:~s i.'1 
them s As jf it is Wd, {bat if a Roufe 
which is leI, be given w)thout the 

~~*;~:~~ were promifcd, the Rent fo much. 
Conditions 

• 

Fn""" ......... pon.. ....... r .... [r-
1'. _.r .... . 

, nat!am. ......... 1MIIIa • .6 ... 
ditio._ 1·11·1-"'-"·_. ~"E. 
1", O'~.,. 'lI. 

VJ,1i. 



• 

Of COVEN ANT'S in Gtntral Tit. f. Sea 4. 49 
pe-t: poffc: t!t Cruthu. &: m:effiones lutrari: It pt
ricuhdn td cum pcrriOO"t'. Ji res IntcrlCl'lt. J.I, J. 

~ .. 
x. 

~_E.ft.'J The cafe of the condition, whidl is 
tt'ltf'll'" to annul :I. Covenant, being come to p3fs, 
~:.. """ the C()Vcrr.mt thaU \>e vOId 0, And tIllS 

change fu:lll have the effeCts which 
oUlJht to follow &om it, :lccording to 
the . RulC'.l which {lull be expJained in 
the fixth Sc6tion, and in the Rule that 
follow •. 

• • Conditiooe refolviror. I. 1.1'. J. //I ilirm "IJ. 
I. J. To M ...... -pt. 

Xl. 

I I. '" MIl \Vbatevcr happens either before or 
m.I1fM' ,hi after the event of tbe condition, it js 
""';J:;. regulated ,cfurding to the {lace in 
~='.d~ which thing! aI'e at the time. Thus, 
1WUJ.vf when a Sale is perfe&ed, and i. be 
I'tZ,J.lItJ. annulled in calC ~ ecruin condiGio ap· 

pem j the Buyer is in the mel!) while 
Malter of the thing, he prcfcribcs, he 
enjoys the fruits of it ;. and jf it happens 
to pcrifh. he betrs the lofs. Bcc:lUfc the 
Sale fub6fu ftill; and conrequently the 
thing belongs to him, until the Sale be 
annulled by the event of the conditionP. 
And on the cootf!U)', when the actom
pliJhment of it Sale depends on a condi-

" 
tion; if before the event of that condi
tion the thing perilhcs, it i,5 the Seller 
that bt:l.rS the laCs, becaure he continues 
to be Maficr of it, tilt the event of the 
cOlldition aceomplilhcs tbe Saleq. And 
aftcr that the condition is come co pars, 
all tbe events of G.un, or of LoCs, be
long to the penon who at that time 
happens to be Matkr of thetb;ng ; 
whether the condition accomrliihes, or 
wboth... it dilrol... the Cov""""t. 
Thus, it if always the lUte ; .. whkh 

~~~~~:~ to be at the tunc when 
~ comes to paY.. ~ the ef-

it "'!Sht to hav~ which re
~ 01 cOnUitional ""_il-. 

cll emptio, ~ Ii fub rondlfiClOe It, VC1lJ.c.'t it. 
fiquic!cm dtftailt conditio) nurll d't m'lpt.o, $1· 
CUtl nee IlipuJltio. Quod fTu:utC'I~ PrIXtlIUl'" 
OOavenus emptori. die periaLllm, aiIlA·. ldem 
Pomr:miu. hbM MDO prot--n; quud Ii penJcntt 
COlldHione, emttor. l'el \tndItof' decefIiorit, ((Ir1ltat. 
Ii extiMlt amd.tio, h.ttNO quoque obhgt __ eo 
quali jam contTtlb. eJnptt<iollC In ptrn::ritwn. ~ 
Ii pendente cooJ.ilimu:. rC'J uadiu lit. rmptof nota 
p;n:erir cam ufuC1pc'Te rro emptore : k ~uod prl'
t!, folut~m eft, rq:etetU;: It fmaus medii t~ 
tiS ,O!'hrom fll~. SICUU thpulatiOrlOl. Ik. ~ 
coOOJt\OIlIllIa pcn.muDtur. fi poldtntc roadiDCJnC: 
res en:n& fuerit. S~n~ fi extet res, licct dl!toi· 
or cffelb, poreft d.id elk cbmnum ctnrtO"'i.t. I. 8. 
f- til 11". do rMII. r. v. 

XII. 
• 

ConditioDs which have 110 retAtion to u.Ofc .. 
t.he time to coule, bm only (0 [he pre- .iiI;" 

lent or paft time, hJve immediately their ~rJ.uf 
effeCt. And the Covenant is at the r.lmcj",,' .. ::; 
rime either accomplifhcd or annuncd, tiJr1~. 
according to thctftCCtwhich it ouSht to . 
have from the: condidon. Thw-, tllf ex-
ample, if a Merchandize is rold, on condi· 
tion that the S.lk Chall not take place, 
unlefs the Merchandize be :taually at'-
rivctl. ill fuch a l)on; the Sale is either 
inIbUltlyaccoOlpliihed, if me Merchan-
dize is ;,rrived in Port ; or in{bncly void) 
jf it is not arrived. And the Covenant 
is not in {ufpencc, altho' the p<..'rfoflS 
who treat on filch conditions, are igno-
rant .whether tbey arc obliged or not. 
But It is only the pcrform:mce which is 
furpended, until they know whether the 
condition h:u happened, or not f. 

r cUm ad prefens tcmpua conditio confcrtutl 
ftiplllatio non fllfpcnchtur. E1'.fi ronditio vera lit. 
~ipULaciC:' tcIl~: qU:l.mvj~ ~c contl'2benrc:s oood;i
ttooc:m Ign<H'CDt. Vtlun, fi Rex Parthotu,m I.'i."it, 
centum milw. dare f~ 1 ~ID fuut, &: cUm 
in pnetcrirum ; condItio cc)nfmur. I. 31· f. If 1'fI. tn'. v, I. J8. & ;9. "J. Cornli(IO in p~tum : 
DOn tIsIwm pneieN tempus rdab, £latim.::I1It ptT" 
nnh: obliptione!n : aut otnnino nan dlfkrt. I. 100. 

r. '" ..... ""s. 
xm. 

Conditions that are. ~mroRib1c annul, J. OfitN
the CovenAnt, to WhlCh they arc ndd- jfp;IMc.~ 
cd c. J1t/M1. 

XlV . 

IE tho conditioas cIQ,II!)C .., till ' ..... £/. 
alter t" iIcccaCe of fIle CoiIir.ICrcrs,fts of ""'-

:~ their effe& 'With refpa:l to,,"""" 1'/. 
t 

. __ , E • .r II Ib'-
.... - ... - . n.... 

R 



• 
Tile C IVI L LAW, &c. ..BooK 1. 

• ('.1111'1 qui, {rib 'hqu~ oond,uODe lhpulAtul ru~ 
me. UC't'f .lime cOIl4:fJonc:n\ .k.uI'rcI"lt. paflt~ c:l.ir· 
renlc ('(IIIldlflOnC", ~J3'CJ C;\15 .gt"r"t pordl. ~. 1+ mjI. 
'" ,,,. .. :}sp. 5. }'t1itdmte t"Otl4irio!w:-, empror, vel 
\'C"nC!i:'OrJccdli:,-u. cnntht. 1\(,'JfIllni~coru!jT~. hr
n:cb 'ltloq,1.IC otll&1tOi§ dr~. 'S,,.. 't."".o-ttlm. 
f', "", 

X\', 

if. n" ,if the conditiun un which dcpend$ 
C./w:J the :\ccompltilltnCnt ur Jllloiutjon of a 
~~J Gont~"t, ("of the Illollioing !toy change in 
fMI'.,u,J It be lOJep<:ndent on tfie.: dtcd of the 
ttf "~c-- Contl'atrc~, it barh its offca jmmediate~ 
fr •• UtI'" Iv ",·hen it ha~~ or:lS loon as it is 
I .. ", tWrr k' "h I 'f" d ",.., nown.1~, (It'C!'X:tmpJe,1 ltlS:tgrtt , 
oNtLiIll"; th:.t a Sale ot Forrage ihall not r:tkc ef-

kCt, un .j~ a RegIment of HO'Ifc anivcs 
within fucb a tUUC; it fh,lH ha\'"c its et:
feCt (0 roon as the Regiment :trriv~ 01' 

it ilull remain null, if the Regiment 
docs l1oc-uriyc. TIm", when :tn Elmte 
is rold on condition, tb\\t it it be found 
lubj<£t to a ccrrain ch~rgc, the Sale {hall 
be di{Jol\~ed; it will depend on theBlIy~ 
cr to breAk rhe S.Jlr, if tbe EllalC :lp
)'ICali to be lub.ictt to th:lt charge;.; 
unlels it be fuch :l one :IS is in the Sel
ler' power to free the Etbnc of, and 
that the clrcllmJ.hnccs mike it rc:tiona· 
hie to allow him a time for doing it, 

, Spll.lium datuM .ida-i. J loe: idem diem-
dum, &: dim quid C2 1~8;t' H 'l1lcrif, I1t ntIi .ad 
diclTI lttJ;um foJullJm fyt'fit. mcmpra nil r.t. 
I, ~l' _ ".M. O'./l, N~ueclllm mllt"utn_
IIUIn c in m(JI'I mo,hd tmIp0I"i'. l. It J'. .. J-I. 
See the nat Article. cwd tilt llftt'att8 Artd: vi 
the third $e&ion, 

XVII , 
I 

ir a dchy for pelfol"ming a conditionI1.A»b: 
could not be granted, without dclh-oy_"I'ft& 
in~ the verycffcm:c of the Covcnmr, or 
wlt,hour caufing a cunfider:lble damaa;c. 
rhe condition iliall have its cA-C8: With<. 
ont dday, whether it depend on the 
deed of one of the 'Contraaer~, or be 
altogethcr indcpctxlent of it, Thus, for 
cxample, if a Sale of Goods be m.ldc on 
condition th:'lt rhe Seller !han deliver 
them on;l certain day, (oran Imb:1l'katlon, 
or for a F~ir j and that the Buyer {hall 
pay the price of the Goods in reBdy Mo· 
ney will depend on the Buyer to an· 
nul t SolIe, if the ScHer does ne)t deliver 
theGl'lod, on [he dayappoinrcd •• nd it 
will hk~wire depend on the $("lIer to 
break the Contrla, if the BuvCT does: 
Dot pay in reJ.dy Money. Thus, In all the 
cafei, it I S by the Cil'cumlbnces that we 
JDutt iudge whether thcrt' be room for 
granting a deJay for performing a COD'
dition, Or other cngagement t . 

• See the fifteenth 6nide of tilt third Scaion: 

XVIII, 

• ~ub conditionc fiipulrtio lit cUm in :tliqubTI 
arum Ji!ferwr ohlt~:ttlo: ut Ii a1iqukl fodum fue-
tit .d non fIJUII, t'OrllInluatur lbpubuo: u./uti, 
liTiriu,ConfuJ fuer .. fatlu,. S.,..I#fi. U ",".JJ. 
Sec On tlT.s Wld ,be:- foilow1.ng AnKle., ,hrJiXUlClltb 
Apjd.: of the fiftb SeitiOP, arid thc founttlltbAni
r: of [lit- (~Sca;:ion. 

XVI. 

)fthe C\'cnt or fulfilling or a con~ 18. OffbJ 
dition be hindered by Ihe pany whol~~J "
mtcrcll it is dmt jt do not happen ",he-- biJJJ,m t. 
ther ~t. dcpcn,d on hj, deed, or O(\~ the =~~ 

,6 . ~ If the condition dcrcnd~ cither whol- CondltlOn with rcfi~ed: [0 him fhall be , ... itrDn. 
'c.H!t/fllfl Iy, or iu part, on the deed of one of hdd:as fulfilled . And he /hIll be obli-
.t;:t ;tht tbe Contrattcrs, and he h~ not fltisfi£.'d ~ to what he \vas bound [0 do, [Q 

~,.. ~ !J.ltwithin the tilDe, It is undcrHood, th:lt five, Or thffcr, in cafc the condition 
0mIrAii- ia the cales where It w(luld be equita- appeoed I, 

':':/rw"'1J ... blc ted° f:,'l'llntrda de1aY'h jt oughl~~~ • ,ure ,"iIi fCt'qIbUn eft, qaaries 1ft WIn, at-Ji:;- grant 2CCO Ing to r e circum LlIlUL . .Q. jus Jftfadt rundillrmem .QOD hnplcr-i, liat. ~ 
. ts when the dcby has O(.'C".uioncd no da- ' IninQs Imptarur, pcriade habm. Ie Ii i.,e. ... 

if there 11 any, when it may be ditio fui~. 0:t*I ad ~. a. ... .at .. 
repam:.j. Thw, "hen an Elbte ia finD;d ......... -........ pudad~, Q!iI>oo. -. 

J-Ioafe Itt, on coildirion thai: pU' ~~ CNUII!':':. ... ~~~ A _II I __ r ~ , .N 
mOl. DlaM: lome ditkD~. LJ61.,.. 



Pmal CbuCes .... thor. wlrich ,dd , 
Penalty fOr def.wlt of perfonnance of 
that wl1ich'" agreed on. As is in ge
nen] the I'tIIIIty of Damages, and in 
p.rticuhr the PcOalty of. artaiD Sum. 

XIX· 

". 1~ Claufes of N u!tit)' and Pen.1 Claures 
!fotl'f{;;.' are DDt always executed to the rigour.; 
iii) "tJ p~ -and Co9enants are not dillolvoo, nor Pc-
_la-I-. nahia incurred.. in the very moment 

which the ContraCt b<ars, cvm altho' 
it ftaould be agreed on that [heConrratt 
/hould be void, by: the ban: deed, and 
with_ OIly minillmal aCt of Jutlice. 
Bnttbc{i:lOrt.ofCIoufcs have their effiXi 
'''II''iatcd by die dilCretion of the Judge' ) 
according to the Nature of the Cove
nants, alld, the ciranntbncc:s, pmfu:uu '0 the for<l!o'ag Rules. 

xx. 

Tit. I. Sed. 4-
he tOlke :1 certain Sum, ill lieu of all that 
he could ~pcd: of Profit; or that he 
charge himlelf with a cci-taia 1..oi fur 
all tile Loll"cs which he hid CO tar. 
Thus, a Partr)Cf who is dcurous to with· 
draw frort) t'he Partnerlhip, may tdjUft
wjch his Copartners whit prefent and 
cert:un Profit he ihall have, or what 
Lofs he {hall bear wbatetrer accident &11 
out. Thns, anllijr may treat with his 
Coheirs to give up til his right in the In
lleritanCe, lor a certain Sum, ruu:l oblige 
them [0 jndcmnify him from all charges. 
And. thae kinds oFCoverulllu have dleir 
Julliee founded upon this, .that on<: Par
ty prefers a certalOty, whether of Profit 
or LoG, to an uncertain cxpc:&atioo of 
events,; and tire other Party, on the 
conrmry, finds it his adv!Orage to hope 
j>r a better condition. Thus, there is 
made up between tbem a fon: of EcJlla· 
lity in their :&.r~ns, which rmckrs 
their .(\grce:ment jul~ c . 

• v. 1.1.,.4 II'Mf. 1II-:;wH, de rt: dubi:.. I, fl. C. 
toJ, I, I,. C. M llfor." -6., propter incertum. 
y.J. II. C. it"..f. 

Sicuti lucrum oomc :ad c:DJptorCO'l hccd.it:ads 
,cfpiclt I ita damlllllD quoquc debet ;ad t:\f!ldern r~ 

10. It Mu If it is Caid thu a Contralt -thall be r.~.l. z. S. 9· f. ~,-lur. wi lIB. 'IJDIIi. L I . C. 

JW ~ made void, in cafe: one of tbe Contraa:- 1, u .,. _/WI 'JtfIlMWJ ~ rhiJd'IitIt, 111M .. ::1. hi = en fail to perform on his part any one ~ yn-folJ1III!U It [.-IN, ~ .. MIII.nz..
.r- r- f tb L_' L":"'.nd h M .....,~l tIH .... " ,hM ".",.,.". II ". 
/""""1 0 e engagements QIi; • gull to ; [e {rIM I!-""'; Itt."" rbtft ....,,, ." ""'-N.~ 
.lRtt ht OauiC.-orNullity lhaIJ dOt: 'have this ef.;. ,t. .ih.--" ";,,J, me tr-f.&n fo.J .. r/MittJt. ;ramJti I, rea, to make it oepc;nd on him to an- ibtmfoi"" fIJ ~ "~:--1., ,. fou. • 
:;:'~'" nul tbe: Contra8: by not pcrformi~ ,- #{,IU £.~J: J' .'-'.. ,_ 

h L •. h ·r_. B . ill d WI _it ..,t ut.t{t ~J _I R • ....., _"" c.-
~ 1.11 N",.. W at m;.. as promlu.:u. ut It WI c- /Jw.,_. II jlljUb _ ".&tf III ~," At-
jet",.. pend on the other party, either to force rlMrim.uvf~ lIIc..trallJt{ M"""" ~ 
"I«, him to make pcrfOnnance, or to have IF..,,. ..... ,,_llama z.-. V.l,j. c. 

the Con""" declared void; and ruch ..u.u 
A._~ aUowed him as /hall due. JOt -ft .... ,J .. ... oft <f'" '"" ..... 
~.... 1)MrirJ '"-t ___ IWCU. _ ,. 'Ie_" ,. ,.,., 
Thus, when it faid that a a .... tilt ~./,,,,,, II --- u tn, ". 
Tranlia:it>n, ... ConaI/,t 0-1 -. .... '" .j";;?-;;;'I"!-,... .... lIed _fl-U_ ...... _ ...... ,."..,.J.m. 
wit .... II.,.,. ..... I!-J -,.~ MHtrt • .... ~..u"~~,, .... 

;; :-.:: ~J k~!:a~ * , ': tl;, ............ _fl-. v.I.,.:"r. ... poa. 

SECT. V. 

Ofc..-~ 'IJIIIiidI •• """ill t'" 0r4Pt •. 

• 



The C IVI L LAW, &c. BOOK I. 
r Diff"mt Jllttlpacitiu of ft!forlS. 
IS: '1--Jj, [,rlI 0/ Nlillilia, tlrbir b:i iVa· 

11I1-t, flY by film' U'tlJ. 
.7. CO'::ClUlnts -:vbi&b .rt miU ,,, 0111 pM!, 

ami not on the 011,". 
8. CO';,'tll4nJJ (Iit# or, ffNI/, 11.:bjcb mlJY 

it 'VIJlit/tJlci. 
9 . .4 N,uural Obliga!ion. 
to. E"Dr (1M Fur" ",mul CO';)tIJ/lntS. 

J l. CfI'IJ(na"ts 1Ib",d things which cantlOJ 

bt '-t,bt or fold, '" .,,11. 
J! . A CftT'MIII 4nIJII7kd b)' the (ballge til 

'''' thl·gfoM. 
13 . O£JigalionJ Wifbollt a Callft art nllll. 
J +. fDt tffrO of Clx.:cntf"fS that 4YC "Mll 

""D' the 1"" -I,n, 'f 1/" C .. -
traBerJ. 

1 r. tfbc Confi'l.utncu ojCfJ'lJtnants 411",,1· 
jcd. • 

.6. 'J'b, Miniflry 'f 7oJl!" lor •• ",,111. 
CovcnanlJ. 

Ji. CMJCnanfS 'Which arc null., art ufl/if! 
to thir" "r(ons, as wdt /II to the 
C ontra£lers"tL'rn: felvel. 

I. 

1, Dr/i*- CO V E N A .,: T S th:l.t are null, :lTe 
,. tf cr thore which; for want of fome cf .. 
;::/U fenrW charaCter, have not the natUre of 
:wn"'" 2. Covenant. ill if one of theContra8:-

• CTS war under any infirmity of Mind or 
Body, which reodrcd him incap::ide0f 
knowing what ~ he " 
If one had fold. tliing belonging to the 
Poblick. • tbing lOt "P"!" tOr a Sacred 
Vfe, or any od,er thing that CQuld not 

bought or fuld. Oi if the thing fold 
a1l'<'Wly belong to tbe Buyer ~ . 

, Fgriofllt., nulJum aezodum:!!; potd. cp. 
DI'IlI intdLigit ,quod :at;it.l. 8. til *,!!.jJlj., _ 

• ~ ,tutU d (Id ... iDUt· '1 fbpWItio) Ii 
.,..., fiaa. _ reI~ II .... Jaumaai jurii.dli: 
cM:dclar. n:l ran publieam IJUZ dbut populi,,.. 
.ptUO erpoUtt. titr Itt .nnn. wil'-tnUri: WI n.. 
iIAm nonu-n. quc:m Jicmma cBe CIlIddIIt. nI 
~ ~mm:ium Don hIbuerit. m rem '-"4wri 
iI'~ \. u... ",m. Sdlo\rdcli of 

II. 

of 'he Conmerc" h", been compelled 
by torcc c• 

• PtOtinu.s i('lutili.. §. 1. itfJl. I .... If. r.. 
Ibtirn :Ib initio t.llfl ftl.l,'t.lbtio valrbil. J.~. ~. 

51 p:tter lUU{. po' vIm cooaa~, c\Qmum .. 
&t. mllm f'lOJJ b:tbelaltur, quod flOG bom ,. "'''I..'~ 
tum dt, m.b: fidei ~nJft1 (q)prio i:rica dl-. . ... 1 
c. J, n/t. WIllI. 

m. 
, 

Covcn;nts :lre null, .cither becluk of J. OItjil 

the iocllpacity of the pcr{oos, as in thct,'J(~ 
ex:unplc of the prccciling Article. or ~nll • ... 

bccaufc of fome Vice in tbe Cova1ant, 
z if it is contrary to good Mannen d; 
or bcc:wfe or foote other defeCt, as if it 
is not to be accomplifhcd but by the 
event of:l condition whlcli is DOt come 
to p:Us f i or for other caufes r. 

• Q..uod rurpi cx ca.uu.:9:' miffu.m dl, muti Ji 
qui. homicidium vd faCTi um Ie fa£hzrum pro
mitt3.~J non nlet. §. 1+. · . it ... flip. See tM 
tlU"rd Article of the lira Seaioa. 

• Similu corit {l.Ib conditi9tlc: 00z ymdiciofti, ,... 
nult. 11 • .Ii trtUiI~ J(<<tf'it. I. 3 7· r. if c.t. M/'. 
I. 8. B: til frrY. & (""fI'. r. tr. 

! Scr the firft Anicle, :nd thofc which tUlJow. 

IV. 

• 

• 

Perfons may be incapable of con· +: Tht.,.. 
tr~lhng, cithC'r by N :1Curc, or by {ome dr] rf,P"",. 
Law. Thl¥, byNature Madmens, and!""" 
fuch pcrfons:lS, bCcaure of fome infir· 
mity, an: not ablcto e.."{prcCs themfdvnh, 
ore .. ",nil, inapoblc of all forts ofCo-
venants. T1w" by tbe prohibiJiOJl of 
dtel,dw, Prodigalo who a<c iDu:rdiae:l, 
arc incapable of m:uting Covemots to 
their prejudice I. 

• 



Of COVENANTS in General. Tit I. Sect-. 5. 53 ' 
/ '" ,hi fojJ Mklt ~ ,"" GrJI S,aillll tf rr:il: bceonlC'l irrc\'oc,lble, !I.'i if he h:1d 
nd in the; Preamble to ttJe {curtll s«t10ll mJ.dc it 'After ilC W .L~ of \ge 1', 

~ of Dowries. 

vr. 
Nullities of Covco.anu arc either 

" or depending on the difpoution 
ne L'lw. Tfius, the Covcn:mts 
I are contnvy to Good Maoners, 

as :l Treaty about the lnhcrit:lOcc 
v. '" penon who i'l alive 11'1; and thofe 
which arc impoffible, nrc naturalz vi
cious and null n. Thus, it is by a aw, 
that the S~le of OIn jntailcd Eibte is un
hwrul and void 0. 

• LX m inatummro. nulbm vos habrte ma:o
ncm. in quo c»ntra bonos mort:! de fuccdT'JOOt flr. 
tun, inttrpc:Uw fWt ftirubtro, m.lQifefium ctl. 
I. 4- C. it mill, flip. V. I. 30. C. AI /4fI. and l-l.e 
Rt'I'Nlk on the twmtittb Aniclc of the fourth 
~on. 

• lmpoffibilium. Dulla obligatio ~. J. ISS' ff. 
M "t.j.,. 'II. I. 1. C. u m. il. n .• 1. 

VII. 

,. Ow- ThcreareCovcnams whichmavbcde
~ntJ whft/J c1:n'td null on the part of oneof thc.~n
",.,mJl rIfI tra&:rs; :md which fubfift, and obh~clr~ 
~'::'." rcvocilbly on the p:m: of the other. '1 nus, 
Iht dhw. the Contraa between onc that is of full 

Age, Md one under Age, m~y be an
nulled with ref pelt to hlm who is under 
Age if it is not to his ad~rngc; ,and 
it tubfifh with refpccr to him tn:lt IS of 
Age, if the Minor dots not demand 
to be ~lieved P. And this inequality of 
the condition of the Contracrcrs, h:u 
nothing in it th:lt is unjllft_ For he 
that was of Age knew, or ought to 
have known, the condition of him with 
whom he neated q. 

• s.; {ux ;mti$' £a£ru" (omp!'Ob::Jvtnr t:mpao
ncm, COdtrKtlIS v:a:ct. I. ,. ~ . .1 . t: til _ . CI" 
,""./. 1111. & (16. 

~i poll .;gdim:lm quintJm ~nnlfm zt3tis. n 
qu. u\ rniootl :¢ue I(db runt. i'.1t3 ftlbuerinr, tru.j.:. 
tra refcifionem ~rum potlubnt. 1 • .1. C.Jl' m.tj. 
foe.w.hA6. I.~. S,l.D: lit mill. 

IX. 

• 

PcrfoflS '\"ho lrc n:>t by N:lture inc.t.,9·.A'N~'It. 
f:lble of contraCting, :md who :u'C only ,._1 o;tli"~ 
incApacitAted by the prohibition of fame ,,.. 
Law, do nevcnhclds tic themfdvcs by 
thcirCovenant to:l N~tur:li Obligation, 
which according to the circumtbnccs 
may h:lve this clfea; that altho' they 
cannot be compelled by LAw to make 
good what they ha\'c promifed j yec if 
they do pcrfortl) their engagement, they 
cannot afterwards be relteved I. 'rhus, 
for example, by the Romall L:lw :l Son 
who is frill in the power of his Father, 
21tho' of Age, cannot oblige himfdf b,. 
borrowing Moncy ; but iflle pays what 
he bas borrowed, he cannot :lftcrwards 
recover it t. Thus, in the Provinces 
where 3. tn:lrried Woman ClUlnoc bind 
her Cclf, not even with tbe con(cm of 
her HU{l\lOd, if after the Hu£b;,nd's 
dc:ah fhe pays what ilu: had promifed, 
the cannot ptC:\d the Nullity of her En
gagement tor recoYCTing whitt {he has 
l"'id. 

x: 
The eo...,anu in which the perfom, ••. .

even tho(c who are capable of CODtTaB:.~~~ 
4 . dill "" Lnow .. bat was ncc~_c 
to Dc ~ in order to furm thdr en
~ .... hod not tbe liberty of 

be . '" it, .... 01111. Thut, the 
f :~.~~::~. ~ Gov in which the COII'nd"IS .. if JII" UJPther" ",..";,,g, the one 

~~ iIJij of one th~ aud the 
~=:::'i.':; oiIifhOr, .... ...u; thro' the 
.. .. ~ ...... Icd&t. Ind of their COQo 

MlJ!!dIIc aad ~ thing'. Tb.., 
~ iu whic:fa the liberty of tile 

• c..,. 


