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vel hyp. tic. contr. Unitefabona corsam qui eohjon-
tur wice pignorum ributis obligata funt, Funétion is to receive the Sums of Mo-Goods
XXIV. ney, or other Things, that are to be!4id o °

depofited by order of Court, the pcr-‘}f";«""' J

24, priv-  Merchants, Tradefmen, and others {ong who are to reccive back what has dg
2:1%2. to whom any thing is due for Funcral-  peey ghys configned or depofited, m?'%:‘
- have their Ationagainft the opered on the proper Goods of thefe ““-

Heirs, or Executors, andif there be no
Heirs, or Executors, they have it againit
the Goods of the deceafed, as if they
had contratted with him ; and they
have moreover a Privilege, cven altho’
the Goods of the deccaled fthould not
be fufficient to pay his Debts; provided
thefe Charges do not exceed what was
reafonable to be laid out on the Fune-

fitarics, before their private Cre-
ditors who have neither Mortgage, nor
Privilege. And this Preference 1s &;ﬁ
ed upon the Intereft which the Pub
ha;i :Ir: the Slafiety of bi:_hol'c Depofitums,
whic e arc obli to conlign
nto thcmﬂnds d, &% .

“ In bonis menfilarii vendendis, poft privilegia,

ral, according to the QFUBM}’ and E- potiorem corum caufam cffe placuit, qui pecunias
< #pudymenfam, fidem publicam fecuti, gcpnrucrm:t.
ftate of the ‘i’cuf“" or the necef: L 3§. §. 2. de reb. anéi. jid. poff. Quod privilegiom

fity of this Expence makes it neceffary
torYFavou: with this Privilege, thofe who
furnith it. But if the Funeral Char,

au:_cnur non in ¢a tantum titate, qua 1
bonis argentarii ex pecunia depofita reperta eft, fud
in omnibus fraudatoris facultaribus,  Ydgue proprer
neceflarium ufum argentariorum, ex utilitate pubi-

exceed thefe bounds, even altho’ the
ceafed himfelf had ordered them by his
laft Will and Teftament, the Privilege

¢ receprum cft. /. 8. ff. depo/.
Befides the Privilege explatned in this Article, the
Ufage in Erance giues g0 Creditors who are 1o receive

will be reftrained ro what fhall be judg-  éack Mowses, or ocher Things, Ord
ed reafonable and juity according to the w#iﬁém%s Ew o::f:
1 b . on who 4
circumftances b. dﬂﬁ"f'w 'f"’,ﬁn' rumsué:
gage is the of tie Aurisrity of uflice, prer-

* Impenfa funeris femper ex harreditate deducitur :
qux ctiam omne credlg.le:n folet cum
jt::mﬁvmdom fint. Lgs. ff. de relig. & fumpe.
. funus aliquid impendit, cum
&wﬂ?‘@"&uﬂm, noamph-;dldc .

co.lag. . audl. jud. poff. Sumptus fu-

e & pro ﬁmltljﬁﬁs’g dsgmt]:nc de-

.p 12.6. 5. ff de relig. Wc f&”. fE-

Suans to what bas ben faid in the fourth Arsicle
of i s s, T Bl Tk Fuflice
rha thems with: thefe Depoficums, fo it ap~
propriates thewr whole Eflare for the Security of the Things
depofieed.  So that the Perfons vo whom fhe Things de

faed ave 1o be reflored, wﬂiz.p_:f.:nd before the o,

éfi, neaue tantim et S B ime uch ac are tn Feance the
i tum cit, uantum yeft, i : 3 Kran

modicé factum ft. i ma%: mes brought :

cultatum cjus in quem fadtum eft, & ipfios rei quee

uitra modum fine caufs confumitur.- Quid ergo fi

it ? Scmm

ol

ex voluntate teflatoris i
ﬁm‘_
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i be. to ﬁcCumpetm begtwem Creditors mgurnf("rb
~who areito mcauSumof Moncy, ’or"“" ;r- ,
e R
cular tors 0
itary, But as to th:gn&m of sc&:;;
f Mg _f_-_-y or other Things, depofit-
, if th m:he: mnm with
ACr_ I L ¥ Ve -
, the Privilege wihich t hgﬂl
‘of them on the Office.of the Recciver, g
and mmmms Particu- !
mc:edam being common to them \

they }nﬁﬂ:ﬂm,&f it among
ay. Prifee. lf ﬂ*ﬂe |
rince m;ﬂ " pande I
l’u* Tl |

tum o ‘l.-
o being,

y one of them.
vn‘Euc oF their Privilege, rjm
dxforsofthcﬁ:Ordmmlmﬂtho re-
ceive the Price of this Office, which -
was made a part of the Eftate of this
Oﬁccr, only upon condition of its bes

for the Securi o
Vi : ﬂLiﬁe of D;Ieoney, or o?d: .
a’&mufmw! Oficer. 3

“Fbeen configned
forfomﬁgaw
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70 mworm Creditor

Ltho,' thisMat.u_Er f the ‘3uhﬂ:1tu—
tion o the Rights of Creditors,
ing in it felf Simple and Natural,
ought to be 5 yet the dif-

to : Guys
§ %l?:cqmr:g thz Subftita-
tsom, “and the Inconveniences which one
may fall into, for want of obfa-vn:F
in every one of them that which is
fential To it, caufeamultiplicity of Com-
binations which may perplex this
ter, and render it fcurc and di
For which reafon, we have ]udged it
would be ulefiil, before we proceed to
explain the Rules thercof, to give, ina
few words, a gencral Idea of the Na-
ture of Subftitution, and of u's Kinds,
and of what every onc of them may
have, peculiar and effential toit.
The Subftitution which we treat of
here, is nothing elfe but that Change

which erfon in the place
EutdltOf, ancr which makes the

Right, the Mor e, l:hc in
whlch a Creditor ﬁ e
Perfon thart is ﬁlbﬂ:lmwd to ml, r.har. is
to fay, who enters into his I{Jg(ht

T e moft fimple manner of ubftitut-
ing, and which makes tthJghts of the
Cmdtmr to pafs always to him who is
fubfhituted, 1s the Afli t which the
Creditor ma.kcs of his Rxght&

h.as

neral, and of mny R.ghﬁ,

-what he owes him,

“ditor.

Aﬂign
‘ments are of feveral ﬁarm*tﬁpme are ge-.

'_'Or
._nnd

over to hlm in the fame manner as the

Creditor haye done himfelf, be-
fore the it, -and with the be-
nefit of the , and Privilege,

whlch the Credator had. -
Therc is another manner of Subftitu-

nan to the Rights of a Creditor, when

his Debror borrowing Money to pay

with the
Perfon of whom he borrows, that the

Monies fhall be applied towards the

Payment of that Creditor, and that the
Perfon who lends the Money hall be
fubftituted in the p]ncc of the faid Cre-
And this acquires to this new
Creditor the Right of  the firft, pro-
vided it be mentioned in the Acquit-
tance, that the Payment is made with
his Money. For the Debror who had
ower to en himfclf to the firft
%rodxtor, may alfo engage himfelf, on
the fame conditions, to him who pays
off the firft Creditor : and by Cpumng
him in the place of the firft Credivor,
who receives his Monies, he does no
wrong to his other Creditors, and
ch nothing in their Condition.
j:n:cd without the confent of the Cre-
tor, by an Order of the Judge, and
that cn:hcr with the Debtor’s confent,
or fometimes even without it. Thus, a
Tutor who is willing to acquit with his
own Money a Debt owing by his Pupil
to a Creditor, who refufes to fubilitute
him in his room; ma {Erocm'c an Or-
der to be made forf{ tuting him in
the place of the Creditor, upon his ac-
ing the Debt.  And in this cafe,
Amhomy of Juftice transfers the
qf the Creditor to the Perfon
ys him, provided he produce the
Cou for his Subftitution,
it appear that the Creditor
th his Monies. For
Inm who pays for an-
me Juftice that is due

e Subftitution may likewife be ac- -
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.8 aC%I:rcd without any Affi gm!lew.l!on . :

the Creditor, without the confent of \ Ay 4 '_ , .
vhe Debror; and without an &qgr of R Al L

the Judge; but only by the
of the Payment made mi@gﬂ‘fedxtor ncht,:sfub{htumdtohis f"‘l"" -
_ and he acquires, together with the the
!hus., when ‘a Creditor ! o  defirous e the ortgages and Privil egcswh:ch;'.p"::
o fecure his Mmﬂalsﬁ gleft  gre’ anmexed to ity whether the Affign- e the -
+ prior Creditor fhould Wf‘ his ment be made for a valuable confidera- vikee-
IDebt by Charges, oF left be fhould feize ion, or gmm For altho it be true,
S the orTmmcntS, mort-  thar the :
gaged, paz Cﬂ-'dlmfs he 15 Pebr, and thtfcc&ﬁirtﬁum
tubthtumd Ei pmlwdcc:‘;tpg?' that thc ‘Creditor cannot tr
pear by ¢ that t oth h gu ithee
aucnt bﬂm made with his Money. u: }f,; ;;};5, rbng,'ﬁh P‘;sm;t:n yet ﬁ?:
For the Law. prefumes that he himfelf Aﬂ'ignmcnt which is made at the fame
bﬂt Creditor, he pays only forthe  rime, has the fame cffeét asif the Cre-
Security of his Mortgage; and it fub- ditor had fold his Right to him who

¥ dhitutes him in the place of the Credi- pai him. - And as to the effcét of the

tor whom he pays. . And it is the fame k. 5 h

thing as to h;I:;l who h:mng purchafed ys for the f)reb[m:r:h‘w ;a]f“:::
Lands, or Houf left he  be the perfon who is bound jointly with
fhould be troubled in lus Pofleffion of him for the Debt, or his Sl.m:ty arigt
them, by a Creditor prior to his Pur- . third Perfon*. ’
chafe, pays him off. And both in the :

one a thc other of thefe two cafes, ' Emptori nominis ctiam’

thefe Mouves juftify a Subftitution E RRIE et ]‘:{"’ﬁ X g 10ck "’“‘ﬁ“"
which 1is prc|ud1cxal to no pel‘ron Whlt- tor. ;'6 ?‘2 hared. -::‘n; vd
{oever: nomen comparafti, ea pignora, qux mmdltw n0-

We fec in all thcfc forts of Subftity- minis periequi poffet, puﬁdm provincre
tlon, that the t of the Creditor "'P‘"“ Ar‘uzkc de obl. & ad. 1. 6.eod.  Sex the
cm;crsmto bhis phce, and thatthis Chmgc ex fidejufforibus acceptd pmuua procftar nce.

two ways.  One, poterit quidem dici nullas jam effe, cim fuum per-

ceperit, & perceptione omnes liberati' funt : *fed
thcw C‘fthc md‘w': who fi ubﬂ:ltum non ita eft ; non enim in folutum accepit: fed quo-

The other without his will bytheEf- Jimmodo obniin: dabiois sendilic. v
fo&othel.aw 'wlnt:h{mumthc bu.&imqmm:g:r-d Wﬁm.itm

m itor, him to' whom Wanits iﬁﬂ;;ﬁdgw Salvas effe manda-
wzdp o altioncs : ‘
ty muﬁmulm R.xght S b, 2““ i wﬁmmwpuﬁd&
. . *- wr. L6 .‘ )
e srh ﬂﬁgxﬂkm fubﬂmm tka—

< gagey and 4o the Privilege. *

f Mt Subﬂrmms m;rbw an Afignmen:.. . itom 1

-' ;anmatb’d}’wfwmy;-

acquire the R!gbl ﬂfﬂc"'w 0
Mbtf.ﬂ»-?"ﬁ' uires 1h
kmf -
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ys the Creditor take an Anigmm

~_ n him, as has been faid in the firft
. Article, or that heagrec with the Deb-
mm aying the Debt for him

il be fubltitured to the Rights of

the Creditor, in this cale it be
mentioned in the ittance, that the
Payment was made with his Moncy.
For then, althe’ the Creditor fhould re-
fufe to fubftitute, yet he who gys will
acquire his Right, by the Effect of the
Payment, - and of the A with

me%ﬁn&& muld be the fame
“the Monics lent being put in-
to the hands of the Debtor, w;l,tgthis
Agreement, that he who lends the Mo-
fhould be fubflituted to the Rights
of the Creditor who is difcharged with
ity the Debtor fhould afterwards make
the Payment tllz‘i:tnﬁlﬁ de(t:hhnd;lg;lnthc
Acquittance it is with |
borrowed of that perfon. Bnt‘ifm
S vt ol e i
t r not dac-
:M nied cither with _onfone_ or the
thefe two w acquirin
the Subftitution, it wﬂT procaie o lmg
who pays only a bare Attion againt the
Dcbtor, for recovering from him the
Su:nsuidnnhisncm” even altho’ it
th be exprefied in the Acqui
that the Payment was made with the
Monies of this third Perfon, Feor it
&h:,bc refimed that he had acquit-
only what he owed®. '
“ Res obligatas exterus, debito foluto liberando,
':I'ncpe:'m. non earum dominium adipifei poreft.

Nmonﬁ.mﬁm in Jocum hypothecarii

muwumm

)

°."f~§ﬁ"~_$‘ v

Bt be fubfliinted 10 the Rights of s Creditors wihs
refufed to fiubflirute. Provifion was thevefare made theren
by the fud Edict, and the Sebiiinsion gravted pusfust
to this Kunle, b a
V. SE R

. He who pays a Creditor - hat is pri- 4. Hew
vileged, fucceeds to his Privilege, whe~? #rd Per-
ther it be by an Affignment from the 52
Cmdigur, yvflo makes over to him (im-/ege of #
ply his Right, or by a Subftitution Credrer.
T by the Judge; as bas been faid in

: fecond Article: or by an Agreement
with the Debtot,. as fhall be explained
in the following Articled,

4 QO in cuj eftate h
pa:mhg ﬂ m&; & }:!epzwikgion:}:s ?:;
ceffifti, & cjus locum; ctii pecunia numerata eft,
confecutus es. /.2, C. de bis qui b pe. cred boe, fircc.
Si ciim pecuniam pro marito folveres, neque jus
fifti in te transferri i i, neque pi cau-
fa domum vel aliud quid ab eo accepifti, habes

fonalem hé&tionem. 1 3. C. de priv. fife. Siin
gﬁ jus fifci a:g reliqua folveres :a:n;vuris g(ro quo

sfacicbas, tibi corn judex adferipfit & trani-
mﬂnibﬂlndhﬁ?qnfbusﬁfmpmiw ha-
betur, res quas ¢o nomine tenes, non poflunt in-
quietari, [ wi, eod,

V.

One acquire the Privilege of a 5. How e
Cmdimr%ut Snbﬂimumligcm the Privilege is
fame manner as the Mortgage, by an /0
Aﬁ:xmm.witb the Debtory that he susfiruri-
who_fhall pay for him fhall have theon.
Pmﬁg: And it is no matter whe-
ther the Payment be made to the Cre-
ditor by him who lends the Morﬂ, or
by the Debtor with whom the Mon
has been intrufted, provided that m
in _thgy 1:;11!‘;;:e and the othm;hcafc,thit P:g-

car by the Acquittance, that the Pay-
%@;M with the Money of that

n*, as has been faid in relition to
the Mortgage in the third Article.
* Eorum ratio priar et ereditorum, quorur

-

!
f
A
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¢6.ofacn- Hewho being alr’eagu
dire who off another Greditor of the

pavs off & ror, who is prior 1o,

i
Crasditor b 2 imfcl
move anci-1© his Mort - altho hc | made

e sian 10 fuch Agreement, mor received any
bmfelf.  Subftitution. For hxw of Cre-
diror makes it to b that he
pays him who i§ @ more ancicnt Credi-
tor, with 1o % yiew than that he
may fucceed %ﬂ\ ‘place, and th
fecure his‘'own Debt. W hich diftin-
ithes his Condition from him who
ving no fuch Intereft, pays for the
Debtor without Subftitution, and of
whom it may be faid, that perhaps he
" swas under an Obligation to the Debtor
to pay for him®.

R &
‘,;ffm A

" Plne cim tertius creditor primum de fua pe-
cunia dimifit, in locum cjus fubflituitur in & quan-
vitare, quam {uperiori exfolvit. L 16. ff. T pot. n
pign. Vo d, 11, §oqoeod L 12, §goeod. Ly, eod.

VII.

5. 4 Pur-- The Purchalty of an Eftate, imploy-
ciafer fub-inp the Price of his"Pui for the
fhuured ¥ Payment of the Creditors to whom the
e Bitate was mortgaged, s’ fubftituted to
be pay: of therr Right, to the Valucof what he
pays them. For by paying them with
the Price of their Pledge, in order to
{ecare it to himfelf, he preferves it to
himfelf for the Value of what he ﬁ

them, againft other fublequent C
il :5__-..}1\"::- '_LI.::‘.__. ~.- ',":":-';’-' :
# §i potiores creditores pecunia tua'dimiff funt,
quibus fuit po quam cmifle te dicis,

W, m'4 B'_Dx()ar-m }

ditar o wttaches, Juch &, it did belong o thve Debror.

" lut. See the following Article,

The Delt which i ateached bs adjndged o, the Gre-

1oy yrew <

When the Subflitution l?r the Cre- 9. TheSub.

ditor is nceeflury, for tmanfmitting s o

Righe to the Perfon: who pays for the vl «for

Debror, it ought to be made at the Paymiest.
time of Paymenty and of, ing the
g_oﬁujmcc. For if the Payment was
ummated withoutany mention of
the Subititurion, it being made only af-
rer Payment, it w be ufelels. And
the Right of the Creditor being ex-
tinguifhed by the Payment, he could
not make over to another what he had
not any longer, nor fubftituteto aRight

which was extinét’. ¥

| Modeftinus refpondit, G poft flurum finc ullo
pacto omne quod e:uu{i tutele debeatur, aétiones
pot aliquod intervallum cefle fint, nihil ca ceflione
aftum, cum nulla aétio fuperfuerit, L 76. ff. de fo-

..ﬁ],l Sﬁb(ﬁtfu\:igns, ATl meat, :ﬁ;d_:;j Tie
other ways o iring the Mortgage, validiy o
or P;-ivskqgc d‘:qémd'%qa whei.hg:-'%c’y"*wﬂ*

Covenant, or by anOrder of the Judg vese S
or-qth:raiﬁ",';hzy'c No manner an ';ﬁ ﬁ,?:,'f:
if at the _ﬁmc'oi;l ﬂchg:bﬁlilmt_ion, M} gﬁ» ;{n
ent, or other the Right of S7e !
tEc itor was no more in . being, raogrd 4
whether it be that it was extinguithed of makmg
by Prefcription, or annulled by a Judg-she sudji-
ment,  of difcharged by a Payment, or "
that it had ceafed to be thro’ fome one
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3. By:&m;fmmimm

Debt is veferred:to ity and he
Suwears: that be owes lo'-‘bing,

: udgmeent which bim.
4. By e‘ge;' ?bmg‘tfﬂ is rm’de-

went.

5. By configning the Debty in cafe the
’ %m f:fﬂﬁ; ml rmm Puy-'

B w4

6. If the Payment fpbmb -win wade dods’

© ot fubfift, the Morigage vevives.
7. Th Mortgage is extintly -j‘g thePlodge
a5 putout of Commere..

8. 6r: ﬂﬁlmms to. G
s Mr

9. The Prc__ : .

10 J"f ,B’aibr Iqﬁr b 0 the
"“Ph@,g\mrdmr Mﬂlm

_.ﬁ-ﬁﬂ ffe 3 of m ,cf:u mg ,

3 o 8
12, r!?c Crn:gor wbo difms to the A-
~ - lienation of - bis Pledge, lofés bis
wam, if be does not exprefly
referve 1.

t; If Ptbu C;:l#cr :ufm; a‘lm bis,

~ one, cllmgu!fhca gage,
. -whileﬁ was an Acccﬂ‘orywi't, if it is
3 -notrqrcmdf

fwears that he. has

teft impediri.

- L6.C. &b
See the fourth
Title. «

. 2.m f, C. debie, vend. pign. vmp. n.
ﬂ'&emmhsnofm

Il'a" :‘ -y . »
g 8 ]ﬂm!thai Q.

avation, which extingu
fi ion, chan

It into a new Nevasion.
Mort

h (
moﬁlpmpgnmpmﬁm-
rsi, Ut pignis repeas 115, 1. o g,

St nh: Mﬂ hﬁrtm of Nnmnm,
1
Whﬂtwermuh theMt, drfchnr ges 3. By the
the Mo Thus, when a Mm. Oath nf the
to  whofe the | is rcfm'od,m %
Lit, or when he pu: s e

s from which ferred 10 iz,
cht and the = /¢

Wears that

1s acquitred by a J

thcraqwhcsno‘x‘:pn]

Mort. a:cmnulkxl Andztxsthc’;m,,,,_
fame in all the, caﬁ:s where thtb;'ﬂ_g; s

Obhgwun “no more %, bya 7.Jp

* §i mu@m debitor fe ht.vqm
ha- bim,
wwﬁrwmﬁw& fi

Y fn&aqmgﬂqrmn abfoluras fir

debiror,
#ﬂﬁm 3-1';!"“ mod, pign.
ui’ Tdem dicere .
igatio cjus finita eft. 1. lﬂ. - O
’ ;g‘ - -}'h > W; '
h\%gﬁ bcmckomd tobcg:w::y
the ¢ o extinguifhes ¢
Mmﬂ gage. Tg:;mforEnmlc,:Fthe""‘"‘f
Crtdntor contents hlmfclf cu.!‘:cr wlth a
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in Court, and confign it, in
dd‘chatged from th!!
hinder the Sale, and

together with the Cofts aml
which the Creditor may owe hrm -
caufe of his Delayf. :

* §i per cmdlmn"hh.
refte agitur pigneratitia, l.u
St oﬂ'eﬂt in judicio
tam, & quod fua interelt
Debitoris d:nunmﬁo. creditori ﬁm nc {ibi rem

tgaaﬂ , el his qui ab eo vo-
unt mmph& dmnun itademum efficax eft, fi
umvcrﬂlm fortis quam ufurarum offerat debi-
creditor, toque non accipiente, idonea fide
ita ut oportet depofirum oftendat. /. 2.
c.ﬁlﬁw;:gn imp.m, p. See as to the matter
of Confignment, the Remark on the feveath Arti-
cle of th: third Section.

VI.

If the Plymcnt, or tﬁtt w]nch was
to be in licu of it, hadno effeét, the
Mort would revive together with
the Credit 3 as if the itor had rta-
ken i Payment an Affighment to 2
Debt with Warranty, and that he could
not fu Payment of it, or Houfes and
Lands with the fame Warranty, which
were evicted from him, or that a Minor
had given an Acquittance, which
hc was relieved.  For thefe kinds of

imply the condition that
iha.ll fubﬁﬁ ut if a Creditor of full
Age had contented himfelf with an Af-
fignment to a Debt at his own peril,
and had a Difcharge, the Mort-

the Credit would remain ex-
w alﬂlo the Creditor thould
get Payment
made over to hlml
perpuﬂ:m-

ofﬂchbuhatwas
'Deblnun
1mfaﬂ:mmmﬁﬂ:. etiam nunc
non “vetaris, &
m,“..::,.,,:wwmm
V1.5 |

¢i folvatur,
afdpm ait,

?Cm. .gnwa

3fthe1mdsbrl'!ouﬁs“that ircmart- s

|
'l
[
have no longer eﬂ'e& if the Ulufiu 4
even n}tho the Debtor fhould ‘
furvive the lofs of his Ufufruét, asif he ~,*
had it only for a ceftain time's ¢ [
‘Slcutrccmpon,ls extintd, ita & ufufructu

il i :L‘mﬁzf
”'ﬂ R

-
‘J 4 -’

"If the Debt for which the Mo gE9 The Pre-
was glvcn, be extinguifhed by Prelc

ﬁ"?ﬂw of
tio ¢ Mort, which was o
ICd?Lcocﬂ'ory 01 the Debt, is aunuly m‘”ﬂ”

#s the Mort-
Lage.
! Item Jiberatur pignus five folutum eft debitum.
—fed & fi re finitum pignus eft, idem
dicere debemus, L 6., . mad, pign, L33, . de

diverf. temp. prafe, 3 C.dr prafe. 30, wel, 4o.
an.

Dythkommm the Hypothecary Alfion was ex-
-Z‘y a Prefeription efmmw againft the *
s Hemrs, and likewife agamfi a third Pof-
fﬂ'w,f:hb%wﬁﬂdm Thues, the
wydﬂu was of # durationthan the bare
Ation,  See the end of the Preamble of
ﬂnfounh&e&imd?oﬂiﬂimmd

m:mfnmmfbynmurwlhfmﬁ;
Shu oo snd gl Kt Wil
et T

duration 10 the
Perfonal Attion, for the venfon ¢ Mbr&nmﬂa
. X. _ -

If the Debror who had m ed 1o, 1f
a Land or Tenement, happens to Jofe Desor lju
the Right he had to it, as if heis fiript 7Rt
of it by an Evi€tion, orbyapowaof,,” R
Redemption, vefted in a former Owner: g,,;,,
or in the next of Kin, orbyethu-bm-mm
fes, the Mo whxch he had
ed on the faid Land or Tenment,

not fubfift any I%; i 1t1w{;s‘l:g
e lo

h;qtow.u
Rxght; asxf farExam when he

bkto defcnd oft
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XL

ﬂa rfmebm who had boug
\ nfR or Lands, ora Movcablr.,

it to, a Creditor, has
7 a mind go il :g%;;lc mnad’wi-
tion, that Seller
take back Rc#h ‘&,
fome defect in it, h"%ud

:icr him, nnleﬁi the chto'r ides ﬁ:r
s

Sammy hun the
Price which the Scller En.ll
to reftore to him, or by ];mn
have the T.thg fold, if he is willi

quon of the poyp

take it at the nccw!uchthcy{h
gree on™.

* Si debitor cujus res crant.
volb, i eomatigediaerie '“ﬁn

Tocus effe? Et mag: eﬁnedeﬁmt nifiex yolun-
mauhaumhoc :ﬁ I4fp6M

Wfﬂti' >

XH

. &3 The Creditor who confents: to the
t-fdm' Sale, Donation, or other Alienation
;i’j ?:-:h which hl:hzebtor makes of a l:un e, or
‘ %who fuﬂi:rs&, or ratifics . “’:ﬂ?ﬁ?ﬁ
Pledge, ]onger ort
b “!"LHoufc,.;y- guan cfs lllx?:af-'eh'v.-n:s ite.
ﬁ';,fm For he has cor to an Alicnation
prefly e whiehwbldnot have been made to his
ﬂm& ¢ had not of it:
" ce, if he had fi
his. canfent would deceive the Pur-
chnfcr, if he might afterwards make ule
of his Right ofg Mortgage.

* Creditor qm mnm m s di-
mm:t Il 1¢8. T vendi-
'Lr . quib. mod.

lmc

*
,..‘am,?

w‘hrchnsm
Vnoths:*g tmordertode c
hulught, it is neceflary

38:?.
: XW'z '

If the Sale, or other . on, made 14. Th
27 the Debtor, with the conlfent of hls Mﬂ.m'
teditor, happens to be annulled,,. e
that after the obtn:mng of this confcnt,mgmu
the Alienation is not accomplifthed ; ‘the sake ofed.
£ Creditor, in that cafe, enters agun to
his Right. For it was only in favour
of thlt Ahcmnon that he renounced
And it would be the
he bad confented that his
d dmfc to a Lc atee the
to hira,
Found 10
{hould renounce

Houﬁn, ‘or Lands,
and that the 1
bem.:ll, orthe

‘Bdléqmmn- ﬁﬁm&m i =
tori
t: ut putd, @i qua ratio juris

s dicendum eﬁ. vale-
qui.aui pn. St wlplﬁ':&'rcr:-

‘aliter

e, L4 §.ult
ditoris fundus alienatus eff, inverecundé apphun'
fibi eumn creditor defiderar, fi tamen effcétus fie fe-
cutus venditionis, Nam fi non venierit, non eft
fam creditorem, quod voluit venire,
. '§. 6. ed. | Venditionis autem a ‘ﬂ:dhnoncm
ter lcdpere debemus, ut a:
valeat qued concefit ¢

m !‘8‘

mt mm-m &
cmpmuuutirmdithne

&WW‘“‘M‘““’ 5
tori

do creditar priftinum jusremittit : {‘mudemhm,!'
mptcrmmmugt,ucrddnundzmn L1o.eod.

XV.

We ought to take for a confent 1g.nwhat
opgaldhc C;gd:t;r to{;x; Ahcmuhon of hu"ﬂ::
e knowledee which he may *°
haveg:;f it, nor thcgmcncc which h{ - *
eeps after he knows it; ns:fhcknowsaqen
:hnhu*ﬂehwr is about felling a Houfe rhe dliena-
to hﬂi‘l and ﬁys""'

~
@«

,;1

ut

%--f

apg.ru by fum: A&, tba: he ll:nnwa

h 4




vill not lofe his Mortgage.
nerdl, we ought to judg; of
of thefe Approbations by ¢ ('f-

. 'mature, or otherwife, according to the
Bt < ftances of the Quality of the
_A&s, of that of the Perfons, of the
~ Knowledge which they may have of

- the wrong which either their Appro-

bation, or their Si may do to their

own Intereft, and to that of others, of o=

their Sincerity or Difingenuity, of the
Intention of the rs, and other
circumitances of the like Nature®,

* Non videtur sutem m&aﬁﬁ:mm, f1 feix
ente eo debitor rem vendiderit, ciim ideo paflis eft
venife, quod fciebat utique pignus fibi durare, Sed
5 nucﬂpra-xtm in tabulis emptionis, confen-
fﬁ'ﬂ: ;ideturimﬁ m&&é appareat deceptum cffe.

« 0, 8 I I i O & L »
o o e i
Seio interfuiffe, & ipfifle,
quo caverat Seiug, fundum uuﬁ!idiieﬂ_'e obligarur.
Quero an atio liqua in zem Mavio com
it ....-..:::_ mi w;m

............
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Of the SEPARATION of

‘the GOODS of the De-
- ceafed, from dbofe of the

Heir, or Executor,  among

\ g y

* their.refpettive Creditors. -




fion, it hzmm when the Heir or
Executor not;hgﬁntc enough of his

‘his own Crcrhwrs, the

of fccmg the Eftate of the
Bo to the Creditors of tthcn’,
ecutor ; and provifion is made ?l
this, by’ the Eftate of the de-
cealed from that of “his Heir, or Execu-
tor, for the benefit of their refpective
Creditors.

It is by the ufe of this Separation,
that the Creditors of the decealed, who
fear that the Heir, or Executor, is not
folvent, hinder the confufion of the
Goods of the deceafed with thofe of
the Heir, or Exceutor; that the Goods

of their Debtor may bc weferved to
them, may not ¢ Creditors
of the Heir, or \cr.‘utor

‘But if the Creditors of the Heir, or
Executor, are afraid, on their part, left
the Heir, or Executor, who is their
Debtor, engaging himfelf. in an) incum-
bred Inhd‘mncc, or Succeffion, his
Goods fhould go to the Creditors of the

decealed, to their the fame

ity demands, they may have

wcr:; tgiq ag ith and thc
iry, or Executor.

thm ma Ats,nt: a}\rthhnch :h“:

o' the

condition of thc of the Heir,

- or Executor, and l;hat of the Cmchtors

of the deceafed, ought to be equal, ye
thc Roman Law had ordered 1t other-

and did not allow the Separation
of' to the Gm.’htors of the Heir,

EX It is truc, that in certain cafes the
. Roman Law did énm& ion
of Goods to the Creditors of

‘ jénwb

I;:_‘!Tu swa&rhs plm ina.

* Ex contrario gutem, ad:ﬁ-ei'ﬂmnmnm-

s:mhm {eparationem.  Nam licet alicui adjicien-
fibi creditorem, creditords fui facere detetiorem
conditionem. [ i, §.2. [ de foparar,

€ir,

or Executor 5 as if he accepted a bur-
denfome Inheritance, or Sueecffion, in
mdr.ruo:h&md l'nsCrcd:ton :lndyc
even in this eafe it did not grant it eafi-
ly And this Separation had likewife
place in fome other cafes, which it
would be necdlels to mention herc® ;
but thefe Exceprions were not fuffici-
ent to do to the Creditors of the
Heir, or Exccutor, and our Ufage al-
lows them this Separation without dif~
tinétion,
S WL §is. & feq. . d feparas.

This remark concerning our Ulage
in this matter, will ferve as an adver-
tifement, that we are to extend to
the Creditors of the Heir, or Executor,
the Rules. which fhall be fet down in
this Title, altho’ mention be made only
of the Cra.’htm: of the deceafed.

SO T: 2L

Of the nature and effeéls of the
Separation.

The CONTENTS.

1. %he cafe of this Separation.
2, The

eparation is independent on the
M

3. .L;gata::‘x ;fw the right of Separa-
tion.
4. Separation a Debt that is condie
tional, af:'gf whtbmtmum
& yefcome.
§. If the Heir, or Executor, bas alrea~
dy alienated the Goods of the de-

ceafed, there cam be mo Separa-

tion.
the Heir, or
Execww, Iu.knr binder the Se~

cond

i

we

— T O
OF the Separation of Goods, &c. Tit.3.8e. 1. 3

ﬁ’

-

85

ol

s Ao



£ s

|
T oA
-

-

86 The CIVIL LAW, &c Boox IIL

1. If one of the Heirs, or Exedtors,
" b a Creditor, e may demand the

Scparation.
b
1. The enfe Hen the Creditors of a dccﬂf?d
of Separa- Perfon are afraid that the Heir,

Tiom.

or Executor, 1s not folvent, they may

ire an Order from the Judge, for
Ecpmtin the Effeéts of the Inheritance,
or Suc from thofe of the Heir,
or. Executor, that they may fecure to
themfelves the Goods of the deceafed
their Debror, againft the Creditors of
his Heir, or Exccutor®.

* Sciendum eft feparationem folere impetrari de-
creto pratoris ; Solet autem {eparatio permutti cre-
ditoribus ex his caufis, ut puti débitorem quis Sei-
um habuit: hic deceflic: bmres e extitit Titius:
hic non eft folvendo, patitur bonorum venditionem :
creditores Seii dicunt bona Seii fulfidere b, eredic
tores Titii contentos effe debere bonis Titit. Er
fic quafi duorum fieri bonorum venditionem. Fie-
ri enim ‘poteft, ut Seius quidem folvendo fuerit, po-
tueritque fitis creditoribus fuis, vel ita femel, & hi
non in affem, in aliquid tamen fatisfacere: admil-
fis autern commixtilgue Credivaribus Tiedi, minis
fint confecuturi, quiaille non eftfolvendo: aur mi-
nus confequantur quia plures fiunt. Hic eft igitur
wmquifimum creditores Seii defiderantes ‘feparatio-
nem audiri, impetrareque & prectore, ut feparatim
quantum cujufque crediroribus preefietur, £ 1. f.
de fiparar. ER jurifdi@ionis tenor promptiffimus,
indemnitatifque remedium edifto pretoris credito-
ribus hareditariis demonftratum, ut quoties fepara-
tionem bonorum poftulant caufa cognita, impetrent.
{.2..C. deé bon, aut Fud, A

Altho’ this Rule feems to be limited to the Creditors of
the;deceafed, yer tiofe of the Heir, or Executor; are i
Equity intitled to the [wme Right, as has been obferved
in the Preamble.

1L e 4

2. b se- T he right of this Separation is inde-

pavation i« pendent ogn the Mortg:i:e and Bond

'-lrdﬂ itors may demand it. For the bare

ontheMert- offelt of their Debt gives them a Pre-

£4¢ ference on the Eftatc of their Debror,
before the Creditors of his Heir, or Ex-
ecutor, to whom the deceafed was un-
dgt no Obllgltwﬂ b, 3 s -

% 24w or e Morsgage shas gives this Righe, bus

S it HL s "

i &Th-'l-,.':‘ '
i 15 oy o et
Wﬂ:_ceﬁ;@ ¥ Bu

- has not as yct happened, or is fuper-; " "

mmqw BN,
= e

4"
-

*

quifitum fuerit, ként’arii_s vel folidum, vel portio
quieratur, L6, ff. de fepi . 4. §. 1. e0d. f“‘h

o
“ A Creditor, or a L whole4. Separs.
right depends on a ct{ﬁition!, which ;‘;-;Z;

feded by a term which is not yet come, nal, or
may notwithftanding demmd-'-’::hc Scpa- which :;{

ration, for their feeurity 4. ;::m ro::u“

* Creditoribus qui ex die, vel fub conditione de-
bentur, & propter hoc nondum pecuniam petere
poflunt, wqué feparatio dabitur, quoniam & ipfis
cautione communi confuletur. 1. 4. ff. de feparas.

V.

If before the Separation was demand- 5. If s
cd, the Heir, or tor, had alienat- e o
ed, without any intention of defrauding ;" |
the Creditors, Goods of the Sueceflion, 4jimared ’
whether Moveables, or Immoveables, rhe Goods
or even the whole Succeflion, the Cre-of the de-
ditors of the deceafed ¢ not: de- 4t
mand the Separation of what had been ;:P"’““"’“-
alicnited¢. For the Heir, or Execu- .
tor, who in that quality was mafter of
the Goods, had power to difpofe of
them.  But this alienation, with rt;!;pea
to the Immoveables, would be of no
per:}udicevtq the Creditors of the de-
cealed, who had Mortgages on them:
and they might exercife their Mortgage,
and their Privilege, if they had any,
againft the Poffeffors, in the fame man-
ner as t‘::aeg might have done, if the de-
ceafed the alicnation £,

“ Ab harede vendita heereditate, {eparatio.
defiderabitur: utique fi nulla fraudis m:::t?x,i{;ﬁ

s Namq‘_ucbomﬂe medio tempore per ha-
myﬂ: , rata confervari {olent. L2, [, de
Al it iy feern as if this Law velased only to she

Sdgq";&ﬁﬁmmr , yét the renor and

YL S S et s ves
1t fillows foom abis e, thas i
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Of the Sulidityof v or nore, &c. Tit3. Seck.1

prove infolvent, but no more. For as

. - the Debt is divided, with refpeét to

the, Creditor, fo the Relief of him
who pays for the others, is divided
alfo, and is limited, with to
each Debtor, to his Portion, becaufe
;:.. isl only his Portion that is paid for
imi.

' Creditor prohiberi non poteft exigere debitum,
cim fint dui!prei mittendi ejufdem pecuniz 3
velit, Et ideo fi probaveris te conyentum in
mm exolvifle, Reor provinci adjuvare te ad-
verfils eum, cum quo communiter mum‘r:‘pecn-
niam accepifti, non cunétabitur, £ 2. C. de Jrels.
It is in this manner that this Relief ought 1o have its
effed, if the Debtor who pays for the others, has no
other Right befides the mdemmity which they owe recipro-
cally ome to another for their portions, . For this is the
f& of the benefi of Divifian; and if the Relief were £o
always for the whole Debt, MM“‘E‘M"'
ail of Relief for the whole, might fue bis fellow
Debtors i the fame manmer, which would occafion a

iy of A of Relf, fll of i,
{ ; b
:f;g tm Creditor, nu'f?' baxw‘:?;; ‘D‘v{;’z:

takes from the Creditor a Subflitution to bis Rights, the
Juid Debtor fucceeding in that eafe m the voom of the
o eyt e ok g
low recoverin, whole, ex a
mg:hjmw-éﬁmf#m &mm’”

¥ VII.

,.'m.m-" If among feveral Debtors who arc

aon agamft hound

one af the

Debtors
does ot
make tht

2

one of them for the whole
Debt, the Creditor fecks for
oo heel T Lbery'of Bringing b
neverthe liberty of bringing his
Adtion ainft t% ngthcr
Debtors, whether the firft to whom he
addref8'd himfelf, were folvent, or not!.
(1 demque in duobus reis ol ﬁ:;l:l

1e & iph creditori actiones integras & perfonales,

of them whom he chufes,

im;;.ofﬁblc, or difficult, to the Creditor;
fuch as a natural, or civil Death, and
the other Obftacles of the like nmature,
which might happen on the part of
fome of the Debrors, would not Hinder
the Effect of the Solidity, with regard
to the others™.  For thefe Exceptions,
and thef¢. Changes, do not extnguifh
the Debty and each Debror owes the
whole Debt.. But if one of the Deb-
tors had a perfonal Exception, which
fhould extinguifh the a5 to his
Portion, this Exception would avail
the others for that Portion. Thus, for
Example, if one of the Debtors thould
gpcgr to be in his own Right, a Cre-

tor to their common Creditor, his
Fellow-Debrors might demand of their
common Creditor, a compenfation of
the Portion of the Debt which would
fall to the fhare of their Fellow-Debtor,
who is Creditor to him. And as to the
Overplus of what might fill be due
from their Creditor, to this their Fel-
low-Debtor, they could not demand a
compenfation of it, unlefs they had
otherwife the Right of this their Fel-
low-Debtor .

™ In his qui ejufdem peeuniz exattionem habent
in folidum, vel qui ¢j "Idunia debitores funt
quatenus alii quoque profit vel noceat pacti exceptio,
queeritur ; & in rem omnibus prefunt, E;_m-
rum obligationem diflolutam effe ejus qui pacifee-
batur interfuit, I debitoris conventio fide-
jufforibus ciet. b 21, §.ulr. ff. de padd,

Pex paétum ad alium non pertinere. [ ayg.
§.eod. V.tat, Tit, C, de fidejuff. min, Cim duo ean-
dem pecuniam debent, {i unus capitis deminutione

" exemptus eft obligatione alter non liberetur. Mul-

o i o st ey pofte sh
Sins vt J AL T dh doi, s
Article of the firft Seftion of Sureties, and the
fecond, third, fourth, and fifth Argicles of the
S doo e ﬁupfmumd:m" focit non fint,

N rei 1 i non fint, non
bet. L 10o. ff. de dusb, reis.

It és in ﬁﬁfﬁ"ﬂ“*ﬂ?‘:

rfiih ‘ 3 it wonld not be guft o

3901
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® Seo the wmmb&ndc'idn Mhaf
i there
quoted, a&ldxﬁ}T. le of the Sedtion.

SECT. IL
Of Solidity among Creditors.

The CONTENTS.

1. Wherein  confifis this Solidity.

1. Hbow at is acquired.

3. If one Cre?tor demands the Debt
avithout the other:.

& If be inmovates, or makes over the
Debt to anotber.

§. The Demand by owe is of ufe to 1he
others.

6. One of thefe Creditors cannot do any
prejudice to the athers.

I

Wherein HE Solidity among feveral Cre-

T ditors hath” nor this effeét, that
every one of them may appropriate the
ul:;}l'c Debt to himfelf, n.gg dgpnvc the
others ‘of their Shnrcs but it confifts
only in this, that every onc of them
has'a Right to demand and reccive the
whole, and the Debtor remains quit,

with refpeét to them all, by pa glhc
Debt to any onc of them*. £
* Ex i , i
gt i
f& . Et uni recte folvi. L31. s. » de
hujufmodi obligationibus &

mmwm.g.:. v dwob,
reis,  Alter debitum accipiendo omnium perimit
obligationem. 4. §

: I

2. How it This Sohduy depends on the Title

MM" l:uch may nnd on that which
ay thew, E ‘fm is owing to feve-

. nl is due to everv onc of them

in the whole. Thus, when two Per-

fons lend 2 Sum of Momy, or fell a -

orLa.ndn,

oneof'thc :w'o- gly;
Creditors each of th
cither of thc

Th CIVIL LAW, &

+ habeat, queritur : & quid juris unufquifqu

T )

B()o x ML & §

Ita mem r&u thefe words duo rei fh- Az
mmur the Solidity, 4 3 W
-

11T ;

If in the cafc of two or more Cre« ;. i m
ditors, where each of them has a Right Credirer
to demand and receive the whole Debt, 77
one of them does demand it; the Pay- ...
ment cannot be made to the other Cre- rie whers,
ditors without him. + For he has deter-
mined the Debror not to pay, unlefs he
confents to it: and it may fo happen,
that thofe who do not put in their
Claim,+ may have loft their Righte.

* Ex duobus reis ftipulandi fi femel unus egerit,
alteri iffor pecuniam offerendo, nihil agi.
L6 ff. de duch, reis,

V.

When onc of the Creditors of one 4. If ix -
and the fame Debt, may alone demand "o¥# =
the whole Debr, and receive ity hel, pirn
may allo innovate the Debt, and dele- garber.
gate, or aflign it over to others; for
might difcharge the Debt, and even
give an Acquittance, without receiving
any thing4. But this Creditor oﬂ
to account to the others for '
Changes*.

s Siduomﬁ.rpuhndnﬁnr, maltujmmwmd:
¢ fibi ac-
quifierit. Feré autem convenit, & unireété folvi,

& unum judicium petentem, totam rem in litem

deducere : item unius acceptilatione perimi utriuf-
que obligationem. tur _unym-
quemgque . perinde fibi acqﬂl

effet, co, m&&n us ,uo
e B g
pmﬂ. Swundnmquz,ﬁmab uo )

h'&rmeum'-ib tero pote-
ﬂt. cum id fpecialiter agit : is cum eam
ipulationem fimilem effe {nlutu:m exiftimemus.

-ot}n , quid dicemus, fi unus delegaverit credi- -

tori o communem debi turun,lﬁueahmth& -

s i, e o do o
tere J Aph, doti "
Debitor ab utroque liberabitur. 1 31, §. 1. ff 4o
Noevar. "m, ) l‘.' ’ me, iu
the Titles where they are expreflly treated of.

_'N? - Article, :

- 2
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_be thall have ufed this Righes.  they be formed by

- TR (P‘ -* m gk, i A 2y =

OfCAunous,.wr S,URE‘I’IBS. Tat.q.

account to them for thémannerin which  for all manner of

ments, whether
ovenarit, or other-
wile. Thus, one gives Caution for a
;:fﬁ?" e m u';hm:g’f Lean, for a \?V:mmgtI for the price of
Ry S which of them cxp get payment Qlc, for the rent of ade, and for
i fifh. ! her Obligations, which are contraéted
s by Covenants. Thus Tutors and Guar-

dians fometimes give Security.
The fecond fort is of Suretifhips cn-
joined by fome Law. Thus, by the Ro-
% man Law, Plintiffs and Defendants
T I T L E IV ' wm nbhgcd give Caution for feve-
to Judicial Proceed-

of CAUTIONJ' or S'URE* m e Jhﬁ- mﬁhm, by an Ediét

m y thoft
TIES. chin Bl by Dirotation.

p-l R o L e 4-4-“4. }-1-%
S s MWQ*M S o

¥ !

el:owhom
: 4. are oblig ” n to pay whas
e h’kadde Anatﬁmarcothcr
¥ Obodywlgnomtofthc&c-ﬁ? R
es, in which the Ordinances ob!
PN G e Yle, of Camtsgedy Sy ~to_give Caution, which it would bchgt:

ics. Thefe two Names
" are given to thofe who oblige no purpofe to mention here.

themfelves for others whofe Obligation ~ * 7. Zie. infh. de fusif. & ff- li. 2. Tit. 6. 8. 9.
is not thought fufficient, whether it be 11

m&r WM”W’ e et Cutis,. [THEY, - oy (hind ) o Shwstaips, s of
on is a Smty € thelrm thofe which are ordmedbyth%s’]udge,

tic They
becaufe it is upon tbclr:f"ﬂth wm Ot v fiig s
%ﬂho& to whom ‘they them- - RO 4% of the partics, o ex dficie.
l‘éﬁurdy is the - Sini- us,ﬁmcnmarhmgthnumd;f
t&' m gni- pu:casadudgodttooneofthepam
_ .f&"ﬂf@: rmnﬁ z, he giving Security to re-
’ bc be fo decmd Thus, Bail
ondqad to be given for the Emmm
'him{'-lfci?zg of'a Prifoner, who is fet at 0
S chis coudmtm:;. Thus, in fcttlmg the
rank of payment amon%Cmdltors, it is
& gnd re. ordered t.hat thofe who fhall receivé
b mgr'm gmwhmmybemb;mbcdm&nd
v Bu:h, ve Caution to em
of &m 2  back @ g o fon®

+
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The nature of " the ‘Obligation of
Gantions, or Sureties, and the
manner i which it s contracted.

The CONTENTS.

1. Definition of Suretics.
2. Caution may be given for all manner
. of Engagements.

3. dt may be groen for a Natural Ob-

W igation.

4. Security for-a Debt to be contyalted.

§. The Surety can be bound for wo more
than the Debtor.

6. But he may be bound for lefs.

=. Surtty withous the knowiedge of the
Debtor.

8. i Crimes there is mo giving of Secu-
rity, no more than Warranty.

o. Some boneft and fair Engagements, in
winck 1i_is not lawfui Yo iake Se-
curity, : '

10. The Surety is not difcharged by the
Reflirution of the principal Debtor.

11. The Minor faves bis Suraty barmlefs,
if be is not yelieved from bis Ob-

ligation. .
12, The giving of comnfel, and recom-

mendingy. do mot bind onc as Sure-

1y. vk i W N
13. Qualities of Caution, or Securityy ta-
ken in a Court of Fuffice. - -
14, Heirsy or Executors, of Sureties.
r5. When a Surety is once receivedy be
cannot afterwards be rejefied.

she. mains always sull -

L,

in the power of her Hu

moe‘imw&, he.

e M ' . P o X
LAW, & Boox Il
T the -ﬁ?tuﬁty- of a 'O.mii('m.‘,f 1o W

which the -principal Debror: gives him- ¥ Fitage
{¢lf b, provided that the giving of the ™"~
faid Caution be not contrary to good
manners.  For there are lawfal -
ments, in which it would not be decent

to give Security <. .

* Omni obligationi fidejuffor accedere poteft.
1. 1. ff. de fidejuff: Bt generdliter ommium obliga-
tionum fidejuflorem dccipi pofle nemint dublum
ot L8.§.6. eod. §. 1. mfl, wod.

. R Ser *Uﬂbdﬂﬂ.

L

This ufe of Suretifhips in all manner 3. 1 my
of En ents, extends not only to g e
thofe which are made with the mutual ;ﬁ":"_‘
confent of the parties by Covenants, to ©
thofe of Tutors and Curators, to thofe
cvcn;{ S‘)_;lretics ;Ll:ﬂtfglm; (for we
may take fecurity for a Surety;) and in

, to all ether fomm‘% Engage-
ments, in which the Civil Laws give
the Creditor an Aétion againt the per-
&3’ v;r‘ho l!: obli &ndilwdhli‘:h -a!e.c::ll-

or this v ligations  :
But Caution may alfo be given rorlgm:
fort of Obliﬁmans, which are called
barely Natural, of ‘which we have (po-
ken 1n the minth Article of the ﬁ‘l"’toh
Section of Covenants. For in thefe

forts of Obligations, there is formed a
_natural

becomes § ﬁ@’mﬁicw i
comes Surety for it makes.good in his
, althe’ in the perfon of the prin-

cipal Debtor it .be ufclefs. “Thus, in
the Cuftoms where the Wife who is
be bound any manner of wayy dF the
v = .:as. ‘j#‘-. s ‘owq
Hufband becomes: all be obliged.

- L

> the Obligan

LA



of G’AUTIONS, or Smuarme. Tjt.418e& f:

hi!.becn already contracted, but alfo for
Tan tion to be cont:a&cd; as if he

““who forefees a Bufinefs for which he

fnay ftand in need of Money, gives be-
fore-hand the fecurit ﬂof’ a Surety, to
the perfon who is to lend him the Mo-
ncy, the faid Surety obliging himfelf
betore-hand for the Money rba: is to be
lent. And this might ha if, for
Example, he who is to be: fhould

have affairs to call_him away lmforc the .

Money is-actually paid to the Borrower,
or in other cafes, and for other caufes,
as for the Warrant ly of a Snlc, or fome

other Engagemcnt

* Stipulatus fum A reo, née aocepl ﬁdejuﬂbrm
polted volo adjicere fidejuflorem, fi adjecero, fide-
;uﬂ'or obllgatnr 1L 6. f de fidejuff:  Fidejuffor &
pracedere obligationem, & fequi pateft. 8. 3. inff.
.

Adhiberi autem fidejuffor tam futurz, quam

denti obligationi , dummodd fit aliqua, vel na-
ruralis furura ohllg.mo L 6.§. ale. ff. de ﬁdqu[

Si ita ftipulatus 4 Seio fuero, m
tio pﬂﬁm credidero, dare t fide uiﬁa-
: deinde Titio- ﬂs crerlldcro m
s eft, 8 per hoc

Sciuc in omnes {fummas
&;‘uﬁm quogue. [ g5 eod,  Fidejuffor future

quhqucwﬁhonismpnpomﬂ' l;o f‘cpmd
V.

,-T';rSnn- * OFf what nature foever. ﬂ;c principal

ty can be
bound far
o mIore.
than the
Mr.

Obligation be, - the Engs of the

Surety can never be harder than that of
the principal Debtor. For his Obligation is
‘onlyan orytotheothcrs; and if
ke ‘fhould oblige himfelf to any thing
‘more, or to conditions that are more

- burdcnfome, he would be Surety only

-0

- Obli

‘contained in the
And the Obligation for
e SR el i
r ¢ t his own
PmDr.br, if by the c:rcumﬂnncmprtl:
| 'onfamthe ovt@lus ougl!t to

for Whlt
Ob fon.

prmc:Bal :

. |
the cht bc and fimple’. Thus,
he may take émrc wrmptbag that of

the pricipal Obtgatlon‘ Jorta place
more convenient for - And
in'a word, he may l'ol-:cn his condmm
all the ways they can agree on.

- l’iﬂqnﬂ’ores & inpartem i 8 :n pu'tem
rei redté accipi potﬁmfut 9. i: de

At ex diverfo ur minus fTunt.
Itaque i reus decem aureos pmmlfu'ir. dejuflor
in quingue recté obligatur, §. 5. af. eod.

Irem i ille pure promiferit, fidejuffor fub con-

ditione promittere poteft. 4.§.5. L6, -1 ff wd.

! Non fnlrlm autem in qmnnme fed etiam in
tempore minus aut plus inteiligitr  Plus eft enim
ftatim aliquid dare; minus dﬁjpoﬂ tempus dare.

d,

5' i certo loco dari promifit, aliquatenus du-
rim oahdmmi' Tl e Quare £ reum puré
interrogavero, & fidejufiorem cum adj loci

acczcro non oh!zglhlm fidejuffor. l'. 16. §. 1.

VII.

One may become Surety without an
Order from the perfon for whom he

LIt AT
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binds himfelf, and even without RIS o e

knowledge®. For on the part of the
Creditor, it is juft that he be at liberty
to take his Secunty i
the will of his Debtor: and as to the

Surety himfelf, he may do this good of-
fice to his abfcnr Friend, in the {ame
manner as one may take care of the af-
fairs of an abfent perfon °. -

® Fidejubere pro lho ue,
md!'arugnoret [ ”th }?-ﬂmﬁ; . et;‘n'g:f
negotiorum geftorum l&m, pro sbiente fide-

juflerit, £, 20.§, 1.
® See the Title thﬁ-hmmge the Affairs of

athbers withous their

VIIL
In the matter of Crimes and Offences,

Mw

tly of

8. I

thofe who commit :hembyo:derofo-m

ther perfons, or who make themfelves ™
*.AOCOI“P]ICCSQf them, cannot take Se-

But he who

* WW%W

; give

eCivxI Intcrcﬂ:, _

M-f

mthu

~nor Warrantyy for being faved
from the events wluch may"’m
foﬂn’w thereupon; nor for
- themfelves l:hc fits which n

o

evenfotthchmmd;taher R o
nﬁ!,w V’Cm.' s oy
hmO&‘q'be,_.'. Fﬁs%‘ 2
0. w ﬁu:“
e . ._ - . I. .
\ 4 N -_'l;l'l
" a
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o &dﬂat. fideyu

g

Tallefio horcaru ad farfum faciik
e in furtl pacan ab eo aq!li
rem accipere poflic. In qaibus
gatio impedit 11, q
ol rationemadhiberur Hdejufo

fix rei focieras scoita nullam vim'”

1. 4 g 3
' K

.mfc Tet
There are fom: honeft and lawful

nefi wnd  Enga m !ﬁluch one cannot take
fair B Spcty : the nature of the En-
i gagemcri make the taking of
i wh,, - ¢ bc reckoned an undecent

ful 1o take
.‘m:lrv

‘mm cheat him :

. demand

. Butnbc

% ma

it would be contrary to
tianners for a Partner to Se-
to his Co-Partner, that he will
or for an Umpire to

ve Security that he will pronounce

rence in the matter rcfcrﬂ:d to him,
" or judge uprightly.  Thus, in a cafc of
lmnrhcr naturc, one ought not to take

A

Sceurity for the rcﬁttuu%n of a Dowry,

neither from the Hufband, nor from o-
ther perfons who arc to receive it forhis
ufe; fuch 1::.. ]?):; Father, or his Guardi-
an. For the being an Accefit
to the w?of the Marri o?:
would be unworthy of the friét Union
of Matrimony, which puts the Wife
under  the power of the Hufba
with whom fhe intrufts her perfon, to
any fuch Securityd. ~And it
would be a f of in Fam
which ou  be united by
u:md f!sc
e i
or t on of their s
the fame wathgat;:nt of the So
to inherit them. And it is
he who m humm fta

h; wlhch makes it

ﬂ:cSecmLyofthe Do m

'q’f" Q’Dﬂw md'&m

' Joins 0 arid pefonr

~cipal Debror,

d'-é

“who is

&c

wot to be favbidden, and thwe the

rf :«Jd:i-m E;wkcrm. h}a’:uhd
a ¢ t, b

n Jinglfr’” Mmmhmff J(M MMM
ubm&wt&ulﬂt%m ﬁ:nhlunhm
the Chrifiian Ewmperors, which 5 [o “wgreeable
m:hmndwwmwwxﬂmu

X.

Altho the Obhg:mon of a Surety 'be 1o, 7ie

only an Acceffory.

himfelf Surct
get himfelf relieved from his Obli
uon, fuch as a Minory or a Prodigal princ
who is interdiéted, 1s not difc
from his Surcnfhip by the Reftitution
of the principal Debtor: and the Obli-
n fubfifts in-his perfon; unlefs the
itution were: upon fome,
fraud, or other vice which fhould have
the effeét to - the n ht of the
Creditor. But the bare Relti of
the principal Debror, is an e:vent
‘the Creditor did forefee and

ﬁ;‘.‘aoil,
not_be ignorant d:}tbu

cong: ceof his Engagement”.

* §i ea qua tibi mdsﬂtpoﬂ'eﬁmhupﬁro'
i quwm%mm.

a=
ceuring his Debt by the ad-
ion of a Surety, who on

to that of the prinssw .
yer he who has boundz""{ ‘b
for a perfon who may 5"

G~ vion of the

pal

M'.



Of CAUTIONS, 0

the fonrth Sedtion :u p
AT < o
e 4 'XI'.'E GRS
The S fdra haa hmA&:!
“on of Relief againft him to fave him -

fharmlcfs, if the Obligation has been
profitable to the Minor. But if it has
not been advmmi:ous to him, and he,
on that dccount has been relieved from
it, he may likewife be relicved from his
Obligation to indemnify his Surety £,

T Poflquim in int .tatis beneficio reftitu-
tus es, periculum evi s emptori, cui pradium
ex bonis paternis vendidifti, pracftare non cogeris.
Sed ea mﬁdejnﬂbm qui pro te intervencrunt,
excufare non Quare mandati judicio, fi pe-
cuniam
nieris: modd fi eo quoque mnomine reftitutionis
auxilio non juvaberis. [ 1. C. de fide jm See
the {cconcl Article of the ifth Se&nn '

"' XII.

y Tth cmem;of Surctm tonﬁﬁs
that “they oblige themfelves in
‘own names, to be. anfwcrn,blc for
the effeét of the Obligation for 'which
“become Sureties. But thafe who
them-

n who is to

rh'iMd
from his
‘bligation.

12, The
qrmw’ in
wunfel aud th
FECan-

mending,
do not bind th

ae afswre-without -any defign of

y- felves, recommend the p
bebound, oradvife the treating with him,
do not by that means bind ¢ vesas
Surcuek; unldithemcswm on their part

wh:chb‘ﬁgﬁttomkc
- of the event®.

-‘

¢ Swe th hﬂﬁnfc fthﬁﬂ.?aﬂiw of Proxies,

| Mandates, e,

I;‘ "‘ . :.- \I;
ties of Cau~ Tl _ fwm
curity taken Q A i h

|

tut condemnati ﬁlcrht, conye-

« their Heirs*, or Executors

ftances,
i s G o

T iy

»m

2% "'f"
'rms. ht. 4.3
* "' N * e
. Flde}uﬂ'ar- !u'iudim fitendi caufa
detur dari, rion ranelid eX ficu etiam
ex conveniends facilicare, £ 2.,
nan negerur idonens,

o
pl'uﬁ':np'uonem. & metuat peri "'qm
: videndum quid mlsﬁ:. k E

L& anpmms hbm epi wi!rt,
libro tertio digeftorum, & mnu; libro tertio
qu&ianum) Cornelio Proculo fit, meritd
recnflre talem fidej S&d i alids
caveri non r, pradicendum &, Hoa uiurum
cum: Pnﬁ: muvlzmarur L7, eod.
i omifit, ita depdm n (113
Q i’mﬁgm ‘videtur, & eum ﬁ ac-
t&eﬁznis loco, qul obligart poief, & comveniri, 1.3.
M?mg’ﬁgﬁm do not yelase 1 all manir

of Swweties, yei e iy them 10 tim Rale explain-
ed in this drrkh. . M

XTIV

The Engpgcmcuts o{-' Sureties pafs to
ex

les- Vi

Ry o swmﬂww"ww w.ywm-ww

r-! G.i

14. Hers

or Execus

fuch as affeét the perfon of the Surcty .f:"’“f e

i’uch as Imprifonment, " or the
ement was fuch that the Sure-
‘gy was

bound to deliver himfelf

For he had power to b::zipl::
own, pcrﬁ)n, but not. the of his
Heir, or Executor. And as the Heirs,
or Exccutors of Surcties enter into their
Engagements, {0 they have likewife the

fame_benefits which the Laws gram to
the Sureries thcmfclvesr i

‘Fid

de

'Stcutspﬁﬁdejuﬂ'mimwh\sqmqueu-
rum fiiccurrendam. L a7. §. 3. eod,

Soo whas thefe benefits ave, Sed. 1. At. 1. and 6
Sedt. 4, Are. 1. See the Remark on the firft dvticle of

sie fonrth Secion. &
' XV
_ He who has acccptcd of o Strret.y
lmmgoncc declared bis 2 ’

ﬁ&q theﬁﬂmwm

wards be

hseredern obli -
m:. cﬁﬁh&mo%mm Ly x

t;W&m

ofa w o
cannot afterwards demmﬂmherz"”

mtfm-
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SE'CT. WL

Of the Engagements of the Surety five bl

“to rbeC'm’mr

Thc CONTENTS

1. The Surety cammot be fued 2l after
tbc ds, cqﬁm of the principal Debr-

2. E as to Yudicial Sureties.
';,‘fmﬁx:epmn, when the Debtor
(s dfem, and bas mo, vifible E-

4 The di fmﬁon does not extend 10 Goods
. alienated by the Debtor.
* . g. The Surety cannot oblige the Creditor
B, A- to fue the Debtor.
- &I what manner feveral Suretics are
. . bound.
lf the Obligation of ome of the Sure-
_ ties is annulled, the other's anfwer
for bis portion.
8. What avethe Exceptions of the Debtor,
that are common 10 the Surety.
o. The Engafemm of the Surety follows

the Qbligation.

L] I-
THE Obhganon of the Surety be-

. rq,andcom:

z" md??thﬂoftho;ymﬁ ng.
ﬂ!ﬁ" anrl for {hﬂlfnﬂto
prmapal the faid L were
Debtor. not to ave ts X~
oep: in thcc:& where the Debror is
not able to Thus, theSurety can-
not be nﬁ:a thc{é?md;_mrhas

-lmmdeb-mau: g hncmﬂmc
nmmkﬁ.mm

and that it be delivered to the
ao? who ought to have it, in :be

e Lk —"gl E‘, 4-' oy p— '. e LY -.l ‘;:'_

rﬁdIVIL MW ch. Boox IiL

See rhe fixth Article of thix Seétion, and the ﬁrﬁ
Articleof ;Mmfotmh,fmmmﬂmmrh the Remark up- -
on it. This benefit 1 gmmd fo
-bxm Mbw M:Mm nﬁ?‘
explained by this d»ﬁr ab'n
0 the / Dt*ﬂ'ﬁwb Swreties, mal\!
principal Debtors with .Jpnﬁ to the Creditor, and
ﬁv tknfehm as s ufunl, o this ity, equally
ipal Debtor, ﬁr the whole umnwag
riu of  Difeuffion, they are ug more to be ¢
dered as Summ See the third Article of the ﬁr&

5 _,

Seétion of the Solidity among two or more, G
with the Remark on it.  Sce the two following
Articles.

IL

T'hofe who are Judicial Surcues, ma
be profccuted without a previous difcul- ft"fvi
fion of the principal Debtor®, not only % S«
becaufe they oblige themfelves to the"™
Court of Juftice, the Authority where-
of requires it fhould be fo; but alfo be- y
caufe of the nawure of the Debts in
which this Security may be found to be
necefly.  For they are fuch, that enc
ought not to allow in them the dc,lay
of a difcuffion. Thus, for Exam]
purfuant to an Order of Juftice for thc y
payment of Creditors, onc of them re-
ceives & Sum_of Money, on condition
that he give Sccurity to reftore it to o-
ther perfons to whom the faid hgoncy
ought to go, in a certain calc,
of the birth of a Child, who is called
to a Subftitution, or other the like cafe;
the giving of this Security is ordained
only to the end that the faid Moncy may
be immediately repaid, if the cafe does.

manner as_if the Money had

all Mon:st?hﬁ inﬁémm’
ought to be gcl)l?véﬁup w:hq:n‘”w .
Andwcﬂul]feemﬁte other ¢ R
udicial § a like Equity for nov .~




T
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i

O cim ‘mox intercetforem, aut mandatorem,
5" aut {ponforem exigercmmm caufi prafidens judex
" det tempus interceflori, (Idem eft dicere {ponfori
R & ?ﬁhﬁg:lrij volenti principlem deducere, quare-
' nus ille prils {uftinear conventionem, & fic ipfe in
ultinum {ubfidium fervetur, Novig. e, 1. 4
y.1w 4. The difcuffion which the Creditor is
afion does obliged to make of the Goods of the
o G‘;;T‘:Achtor, before he fues the Sum:gr, does
lonated by M0t cxtend to the Goods on which he
e Debeor. has 2 Mortgage, and which have pafled
from the hands of the Debtor to Pur-
chafers-and third Poffeffors ; but only to
the Goods which ‘the Debtor has attu-
ally in his pof n. - And the Creditor
cannot fue the third pofieffors, till he
has firft difcuffed the Goods of the
Debtory and likewife profecuted his
Perfonal“Action againit the Surety. But
he cannot exercife the Mor which
he has upon the Eftate of the Surcty,
excepr in the cafe where he cannot re-
€r payment out of what is in the

ds of the third Poffeflord. '/
4 Sed i iod ad e debitarum, quas ab aliis ‘ged.

nentur, ven antequam tranfeat viam
erfonalibus mg;a mandatores, & ﬂejuﬂhts,'rg
Sicque ad res veniens principalis debi-

“toris, five ab alie detinesntur, & detinentes eas con-
veniens, (i neque hdnwt fatisfa@ionem tunc

.‘IW' ,"é!_ﬁa h d . um, t mlﬂdlﬂ"‘ m
- & {ponforun: Nov. g €. 20 7

VR fiom: ,_fgum mFrance, this Dif
o berved s " dut in atber, Caffoms the third Pof-
s, Mw&wr&u wws Di 2 See

Acticle of the third Section of Mortgages,

the Remark which is there made upon it.
Frg o 3 A V
§.TheSure- e
ty cannot '
oblige the
Craditor 1

- 0f Cavrioxs, or Surerrs. Tit.4. Secto.

eontiperir, acerbum. eft, creditorem mittere alid,

ERG STTTT

ment, fince the Guardian was folvent

after the expiration of the ( nihip,
the negligence of the Minor i not fu-

ing I]:“.ll;c after’ the Account was dlaved,
might be impured to him -accondm g
the circumitances. : * &

e 29
* Sifidejufor crdiori denunciavri, e debito
rem vendam pecuniam compellerety vel pig-
nus diffrahierer, ifGue rci&vcri:;mga cumpiz-
dejuffor doli mali exceptione & ¢ Refpon-
dit non po&.-l:i:. - de fidefu, . -

‘wat the w ‘gm?de of the third Seclion, asito the
digence whivlr the Surety may ufe on i ggat
S b 2 - e

§i fidejuffores in id a i fum & cHratore
fervari non poffir, & poft legtimam z:;m tam ab
ipfb curatore, quim ab haredibus¢jus folidum for-
vari potuit, & ceflante eo qui pupillus fuir, fol.
vendo effe defierit, nontemere utilem in fidejuilo-
res aétionem competere. L4t ff de fidejuf.

VI

If feveral perfons become Suretiesfor 6, in whar
one and the fame thing, every one of memer fe-
them is anfwerable for the whole. E‘hor::':;‘”
every onc of them for the,
whele Debt, or othc!-'Elc?%:g:mmt, and
to make up what the'principal Debtor
fhall not be able to pay. . Fhus, £m
Obligation naturally binds every one of
them for the whole Debt, after the dif-
cuffion of the principal Debror.” But
their Obligation is divided in the fame

‘mannery and for the fame reafony as chat

of principal Debters, who are jointl

boul;d ?a?ch of them for the jvc‘:'l:wljt.:]r.
Decbt.  Thus, when - the Sureties are
{olvent, the Creditor can demand from,
each of them only his thare of the Debe,
But the portions of thofe who are in-
folvenit are thrown upon the others,
and eyery one bears his part thereof up-
on the oot of his own poruon of the
whole Debts.
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7. ifthe Jf of two or more Sureties, one h

Oﬁﬁm pcf‘:s_ to have fufficient mrmtforhuvl::

:{x’gﬁ" cating his Obligation ; as if it was a

lied. Minor, or a marricd Woman who had

theothers no power to bind her felfy or who is

anfwer for riot bound according to formy the other

bos portion- Gureries “will be. rable for the por-
tion of this Surety who is-difcharged.

b 81 Titius & Seia p:o Mavio fidejufierint, Ifub-
ducta muliere dabims in folidum adverfus Tirium
aétionem. “Clim {tire potuerit, aut ignorare non
debucrit, mulierem fruftra intercedere. 1 48. ff. de
fidegll.

ey et
- L9

< VII.

,r

VIIIL.

8. what . % All the defences which the Debtor
""j""; bas againft the Creditor, are common
P peinas to the Suretics.  As if the Obligation,
thatare - or a part of it, happens to beacquitted;
comman to if it is prefcribed, if the Debt was re-
rhesurely. ferred tothe Debtor’sOath, and hehad
fworn, either that he never owed any
thing, or that he had paid it; orif he
has other Exceptions of the like nature.
For the Surety is only anfiwerable for
what fhall be legally duc: And what-
ever annuls or diminithes the Obligation
of the Debtor, annuls or diminifhes the
Obligation of the Surety, which is an
Acceflory to the other: Thus, he may
make ufe of thefe defences, altho’ the
‘principal Debror fhould decline to ufe
them himfelf & But if the defences of
the principal Debtor are only drawn
from his own perfon; as if he may ob-
tain relief  becaufe he was a Minor
when he contracted the Obligation; if
he cannot be fued becaufe he has made
over all his Effeéts to his Creditors, or

becaufe they have been confifcated ;-
the Surety: For it was wd agair

LA

W, &'c. - Boox TiL

rum exulare juffiss eft, son uifi pro parte quam re-
tinuit creditoribus obligatus eft.  Verim qui pro .
co fuam fidem aftyinverunt, jure priftine conveni- -

ri poffimt, L 1. C.de filejuff. Sce the fixth Article, ¥ |
of the fifth Section, .,

X
The Engagement of the Surety is not . 7k o

limited to the {:erfon of the Creditor, gagement o
to whom hc obliges himlelf, but his"f;g{’g:’,"

Obligation is annexed to that of the 2 oms.
princ%zpa] Debtor, and pafles with it to sion. =
the perfons who fhall afterwards have

the right to it. And if, for Example,

an Heir, or Executor, takes Securit

from one that is Debtor to the Inheri-

tance, and is obliged afterwards to re-

ftore the Inheritance to another, either
becaufe of 2 Subftitution, or becanfe his
Inftitution not fubfifting, he etafes to

be Heir, or Executor; this Surety will
remain obliged to him to whom theIn-
heritance {hall be reftored =. '

™ Hares i debitore hareditario fidejuflore ;

it, deinde hureditatem ex Trebelliano reflituit,
E}.ﬁn'm. obligationem in fuo ftatu manere, ait.
Idemque in hac caufa fervandum, ‘quod fervaretur
clim haeres contra .cmancipatus filius bonorum
policfionem accepit, fidejufforem acogpit. 1 '

in utraque fpecic tranfeunt attiones. /. 21.ff de
)

isSurety carmot presend that be becamse boid only
i confideravion of the faid Hewr or Executor. For be-
'ﬁ,&' that be to baoe ¢ o much, W
replied to bims, that vf he bad not ed bi ;
réec.‘rpaldﬁu might M?MW M:?:r‘ taken c&&- :

e : i o .,{'
‘\“'.-"I‘.’S?E"' Cr!i% ,m. y ;h’ .

Shesards, kis sSwray

l‘!‘.




“If the principal Debtor fuils to pay 3. « e
the Creditor atughie term, the Surety e i

Sure
.f?.'e jsexp‘l ’ﬁl{ 3}:’“}*

e T

agalit t bl " 5 o I‘Ehh!: -S,m. Cpavs' b vthc"hcrm;i. ’f""
ﬁ iy, the Surety ill “ e cannot bring bogih Giom for Reclief 4-aby %
- s e Debror, h;; el _galn{t-‘ap,llqur,‘- till after the term s/
paithso mw SRS I clapfed . For he had no powerto make"™

| the 5 as all CAn- ¢ conditi ';of.:he _ ;W@ﬁ,m'

"
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4.02
@m
might have
if, for examp
that the Dt.b:or had cn:her
fufficient:
ys it neverthelefs, hcai:amot recover
E'am the Debtor w Jhall have ac-
quﬂ in this manner .
€ §i quidem ifert
N mmi““ i ccrionn
verfari : diffoluta enim n tia prnpé dolum eft.
Layg, _fm Sﬁ.. wing Article.
*!,‘_" T
5. e 1€ the Surety, fummoned to

WH’ acquits the Debt fairly and honeft-
z y *Tvm g?:cr to preventan tion, or

exespeions Attachment of his Goods, and being
which the ignorant cither that the Debtor had a
Debtor has 7 compenfation to'make, or that he has
scenfl th paid the Debt, or that he had other
Eruunds of defence againft the Creditor;

will hevcrthcl'eﬁ have ‘his' relief a-
gainft the Debtor. For the Debtor
ought to blame himfelf, that he didnot
give notice to the S not to. pay
the Debt 8. But if the Surety pays rath-
ly, without being called on, = without

neceffity, and without nﬁnnng the
m, no:

chtor, who rmg
have had time toz

the reafons he had to oﬁi:r why hc
Dchtr;r]:’t'mlgcb - to pay the
- ere might ground,

ing to the circumftan

accord-

fully. R

! ¥ Si Gdc;umrmvm, nlm !gunnm non fu-
» ifle debitori numeratam pecuniam, folverit aauﬁ

 fidejuffionis

C'IVI g ‘lﬁw @ Boox ML

.omfg as if

rd- by the
imputing and of that of theD,cbwr that we muft
to the Surety that he mpqd At wrong- fc

n"’ &

|

]

4
1[,
4

H

:E n, he wﬂ[ nmnhcle& have his

n for relief the Debror. . *
For by havin *wm:d His own R:ghc,.gcr
he has done no wrong to the Debror, *
and he has only acqmrtcd him of what
he owed b,

Fldzjnﬂnrﬁfdmum li&mm
falmﬂtnﬁm ﬂéﬁ%ﬂm

adm-ﬁ.u liberarus fol-
2 e Smpleeit, & debipdeon Shart
lag § 6 f mand,” e
- Ix. n‘
If the

Surcty, bein fued b the Cre- o ff ”’r
ditor, does not ufe thc%ncnns gr obmin-

which he might make ufe}”

.does not alledge in his. dc-Z. fwed,
fcncc fome Nullities in the 1:wmcd or megledisns
in the Caufe, whxch would not be fu mﬁ

and he, "

ficient to difcharge qu
tistor with

after having

the Cradstor’ 5 p s the Debt ;.
the Debtor ot blame him for not#
having taken the advan of fuch de-
fences.  But if the Surety bmng con-
demned to pay the Debt, whether it
be after having defended himfelf, or
without making any defence, he dou
not:appeal from the Sentence, orif he -
‘does: ~does not acquaint the

f Debror there*xth and in. gent:nl,
whatever be the condu& of the Surety,
and whntcvcr event it ma havc, it 1s
of his condu&,

dlﬂ!ﬂ’ﬂththcr the ht to

fhimi‘di‘ 2k ém-,u -‘if‘f u bes
_nm ggucc ‘to the Y

' DCht I@I
_ zfpl:c has pmdmmﬂ‘mnwdue;
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donando’, file ‘rem j-. SHohetny . i v
- B o A
| 3 e - Si % qui ﬁdmuﬂhfl ﬂcm r . ."'_ g
L o % i the Surety having paid the Debty  habeat d ltmmﬁm,m' o | £1 %
::r:‘l W.lthﬂﬁ ‘Cq i 7 b i w‘b :Wmfok?m:%m.;‘ -. — A
i wwﬂhavcwﬁﬁ i gmg;?m - e
e e HE would | it, for havimgi v - - L
rpﬂ{ilﬁ' fuﬁ:md t tor to. b ~lﬂ.§§ﬁl‘;:§ \ ' W
o P . S S s ECT. 1V,
| = & ;% : . fi bl B r
mﬁkiuﬁ}; inde Of mg;mmt; of .S‘mtm* 1o,
: Ry w-
d. NT
ma;m:%nﬂ.; l.:y-»i- 'ﬁN,J;.I,rS .
il s T . e of the Sareties
Ty "t g ; bl ‘ﬁ’hlﬁ'd"
1. Swy e En ent of B?I&»Sul‘ql hc- wreties for their - fodres,
| _furarhmgmg v i -; ;hat«of;hcpqﬂ w5 i - L -.'.
depojitedy ¢ onlym 2. Fellow-Sureties aiﬁ.w fer one ano-
o fw s ' i :bgv rﬁé’ fon ther. -
thing lent.. v ' e JApAS vy ﬂ! 2 ?“ ' 2 i e
| ' i Sy < g St - 0N
|
..!.1 Qﬁr@nﬁ‘;. |
suretics, which., 1
- to it, fubfifls nolonger.. But‘ufm- L . -
- mg the I}'ebr, the lumfclf 1o be fu 1'

T iﬁtutcd-hqth:thtnr, he will have his' ?
tforrecovering the fhares of every
' Eoth;r b‘mt}'y ~“Lhis fubfh-
! ditor ha '
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fo4
dtmﬂdommduhumuvendt&w
aétioues, quia tenetur ad id iplum llt.'
aes, 1. 36. ff eod. L. §. 1. eod,
. Artrde Di th ﬁ!md Section

Section. ‘for-

"l.nphul' i s fixrh
Al v tiurd o this be-

nd rhe ef{; g:&ﬁ.‘w
n.;mufmcnm, », that :hs-my
Crediter,
b bt e oiiaf DI
©ave 20 senderfland the ufe of ¢ -
fion and Divifon only fn{nrq;’ thefe wboq;w
vewnasced them.  For if they have renowaiced plem, t&g
are, with regard to the Creditor, i the [ame condition
ot the Lebror. Sec the third Arcicle of the firft Sec-
tion ‘of the Solidity, e,

1L

s Elleow- Tt 15 an of Surcrm a-
suretres - mong themfelves, that if there be feve-
(‘"’Jf"' ral Smtues for one and the fame Debtor,
v and there be oncdft.hrmthatnmfol-

vent, or whofe Obhgatiop I.S or
lmbh’a .to be 1t

' the

l"or they are
wholc cht‘

fgr viﬁdatmg

L Ia

i%CIVIL L% 5‘: Boox TiL g

.-wl'

1 fan, qu. not - difcharge ﬂ”?k &

- nrey
Fraud o lbr"‘m'dmr with regard to
3 e é" "y b odn ﬂ’\
4 C‘:rrﬂuj?aum “awhich may yewder fhe |
Obligation 'q’ &Smry nudly o
- Tho Suresy s difebarsedy 3 the OB
7= The Surety e t i
o gation does wot %ﬁﬁ any more.
6. Or if it is immovated.
7. The Surcty in-g Leafey is not ‘MMJ.,
wpon 1he renewal of the Leafe.
8. If the Debtor fuccesds to the Creditor,
or the Creditor to the Debtor.
0. .{(‘ the Creditor, or Debtor, ﬁmmb to
the Sarety, or the ere.ry 10 uy
one of them.
N purfiit $Finte b
Feliow-Surcties, dor.rm Mrp
ﬂ:bescrber: -~ i ‘H
11. urety for &‘Iwﬁy a
f.‘&mg th pwgﬂm BA-

I Th

F in the nncq:d o'q,:hae 3
L cI?mmlncew tich m: m-“""'”
sty al:f:: has been. con bym?‘:
ﬂztmcontmryml.nw, OF 12O chas is 10
fmwfmdedoulyonhfd
a fraud, or on fome crror which
fuffice to annul it; maﬂtheﬁcufcsthe
Obh Fof' the Surety xs:?ewa'c an-
or mo one can Surery
mﬂmmw;,,

3
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- Of Cxumews, or&n}zmns. wTrt.%Se& 5:

in cafe he fhould be n:hcvcd ﬁrom u:
“on account of his .&ge, that the Credi-
JoT took thc addntmhnl Scamy of a
Surety '

* Poftquam m s—hentﬁa z
tis es, poricul mi cui.
ek bonis pa vcnd!di&:, ¢ not mgm: '

Sed ea ves filcjuffores quipo te intervenerunt ex-

cufiire non Quare indndati judicio, fi pe-
caniam folverint, aut condemmati conve-
mmlsf; modd al}ir:-: % uoq .é ’ !dhrnﬁoms
auxilio non juv nCode
Ser the :1::: y J::Ti tenth and
ele venty Articles of the }m :
s.audof 1§ befides’ the' ‘Pcrlbml Exccptzan
the Credicor fhich might ‘be a fufficient ground for

y;rm regard annulli

to the Sure=

_the Obligation' of the prin-
?«1 or, without invalidating that
he Surety, ‘ther€ was any fraud on
the part of thc Creditor, whether in
the bufines which was the fubjelt mat-
rer of the Obhgm:m; or in the man-
ncnd' engaging the Sutety 3 the Obli-
‘of this Surety would be annulled.

us, for Example, if onc who is wil-

to. lend Money to: a Minor t1pon
hS;.gm:y, gives: me perfon who is to

become. Surety for the Minor, falfe

proofs of his | of Age, the Obli-

gation of the Bmmymﬂl ~annulled <.

_‘5_ J ﬁ&uﬂsﬂnﬁ: m:ﬂm )uutut:

ey e i e
e contractum interpafitum effe manifefli juris cft

eya'ihuﬂmvmﬁimas. uﬂmi&cuﬂbm
elle. Ja.c.dcﬁdqq mJ

IV.

neral, - to udge “of the v:ilidn or in-
validity of the Engagement thc Sure-
ty, it 1s neceffiry to canﬁdc:theguﬂ y
of the principal Obligation, wher;
be lawful or uulawfu the fincerit
di‘ﬁn enuity of the P‘lt"tlcs the moﬂle
has induced the Ceeditor to take
an ﬂddllonal Securiry, asif it was be-
caufe the Obligition was anlawful, or
only to fapply the infolvency, or inca-
pacity of the principal Debtor, as if it
was & Minor, who becaufe of his Mi-
nority, could not validly oblige him-
felf, nltho thc@ ation were not-un-
Iawﬁll in_its owtl ‘nature: if he who is
for another, has volun-
m;;? e&‘m-ed imfelf, and engaged the
itor to aceept of him, or it hehas
been'engaged by any unbur dedling, on
the, part of the Creditor: And it is by
thefe circumftances, and others of the
like nature, that we are to judge of the
cffe&t which the Obligation of the Sure-
ty ought to hayed.

* Interceflionis ¢ exceptio, item quod Ii-
bertatis oneranda spetitur, etiam fi julfori
comg: Idem dicitur & £ pro filiofamilias con-

tufconfiltum quis fidejufferir, aut pro mi-
riore vigiati qmnquc:mrus circumfcripto. L 7. §. 1.

f Jc mnpl praﬁ. lf.g»l. %

us occurrere ta]ueﬂt,
;uﬂ‘or quogue lrbcmmr €0 magis qu o 4.6PB ejufmo-

di a&mcm ad runn pervenitar,

.
4 Maroellusi‘m'h:.ﬁquu o ‘pupillo fine tutoris
auétoritate obl 1o, odlgwe. furiofo fidejuf=
ferit, m ut ¢l m ﬁ:bvumnu Lag. wd.

Si & furmlb ftipulatus fueris, non poffe te fide-
jufforem accipere certum eft. Quia non {olim

ipft ﬂ:yulauo nulla. interceffir, fed nwlmm

uidemn ullum m intelli
?urlofo anc Obhge&nﬁdejum% tenetur
4. bod,

L
: rumfz E :mm‘ﬁnmr. utrdim foli e fac-

Wf&"m?mua.mqmm oo
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obllgul only to pay what ﬂ:lgdg}bc
o Tk
.t £
i N:m cft Juris ek&omo, .&ht&m
ﬁdquﬁhrtm liberary. « ?.z G #ﬁ” o nl
cNr, r
Rei autem cohxrentes ex "’u;m i;lk—
jufforibus comperunt, ut Tel pdia::,; oli mali,
Junqummii. 7.6 1. e @
lgiun' & i reus pactus. ﬁr\mm mnmg .-_;?m.
aflori. unt
c.

Cis innovated bet
n d the Debtor,
Surety ' nbhgmg himfelf :mcw, his Ob-
Tligation docs not fubfilt any longer.
Thus he who was Creditor for thePrice
of a Sule, and who had a Surety bound
for it, having .given an Ac ’guit;moc
thcrcoF and having taken

Buyer s alone lnsBon as for Money

_T'r_ ‘v__i' ji'? j_—‘ i

\‘-

o 2 }”%

and ch'mr, makes that the Obligationa,
does not fubfift any more : this con-

fufion annuls likewile the Obligation of
the Sur For he cannot owe to the
Heir, or Executor, aDcbtagainitwhich
tthetf, or Execumr himielf is bound
to indemnify him. And there is no

IOH.BCT m Dtbt dl' Debror h‘f »

"A Tlma,cb;ul &J “}: teftamento {ub condih- -
one decem ity orem accepi, & ei haves
extiti ; deinde conditio Icgm exnc::p’ Qm?,
fidejuffor_ mihi teneatur ? Refpondi,
tibi erat fub conditione Jegatum, cim Ib%) ;ujﬁ-
rem accepifies, hares cxtiteris, n poap;il habere
fidejufforem obligatum : quia pecreus cft proquo de
beat, Iﬂdnecm ulla &}uneaydﬁt deberi. 1,38,
ffi de fidejufl. Quod i fipulator reum

lFtthltémtccomcsHm,mExe-é,

cutor to the 1, or the Debtor to.

the Credltor, the confufion which g thr ’
made in the petfon of the faid Heir, ﬂ'f'mm' L
- Executor, of the of CreditoT o ype Dy,

m{intumt. ommmodn ationem P
emit, five civilis, five tan naturalis in ream fui

d o ferr quoniam quidem nemio poteft apud eumdem
prolyﬁa zﬂ'cd:m.s; eod. V. L. 73 00d.

rl_'-'- St L [

cisinot ‘after - that demand. anyth ' o
i the Surety.  For altho’ what h:‘i

* promifed to pay be not acquitted, and
g that the Debtor remains o ‘tg!:d for a

: Debt, to which the Sale had given rife, % 1
i %:r which the faid Surctv had en- dxr.or be ty :rgngtgegofhr&%gﬁ;
gnged himiclf; yet the Credicor ty, or that the Su fucceed” in thag Deéver fuc-
I‘ Ckungulﬂlcd thc ﬁ.l‘ﬂ: Obl] m that 5 u;ulry to m -ol- Bcr OFthcm _._‘. ”dj ro ﬁ*
._ of the Surety, whiclywas only y.an ;&o- cle ‘calcs there arife different mﬂ .
ceffory to the other, i allo extinét - ous of the qualitics of Debtor, Creditory# nj o

' rlJlucurhguc msmh' riﬁmm.u andSurety, m%fm QfWhla'!annf

.:\ natura 1 . thc n mt\‘ S TV N

dit, -c&ﬁﬂmg‘gmﬁ; _" -.;"."H i o,
wranflati, prioris ;wmmm"‘;&? e .

) darores liberatos ;lhi: fon amb:guur §J :I;;.

fequents fe non gamun:. L4, Coood ¥4




Of INTEREST, Cps-r S, 63’::. Tit.s.

, quafi red; eﬂ'r-owglrm. ex caufls ﬁlr- obli to repair the Dmgsg which
\,'. m" fiberart, Lo fidoinf. . 71 thcxf:f?alvle done. &
AR S e B the forts of W mver
The 8& » Ei ' e Fellow- reduced to two One u,m?the
v Surctics ¢ fift, al- vifible Damach canﬁ:d by thofe who
fb »ugh the of them, . occafion the lofs orddtrugmnof fm
+ before he, | agai thing, or who damnify it; ashed
swwis  the oth re are fe-  who having borrowed a Horfe,
doe: ot cml‘ fame Debt, him, or lames him: orhcwhomml
:’;fj::,'f,: comihences his Cattle a grazing into the Field of
gamﬁ one of them, does not hinder another- ‘who does not owe him
him from brin t&%huA&lona&e:wqu that Service.. The other kind, is of
againft the d the Damages. cnnﬁﬂ' by thofe who with=
el NS out deftroyi dnmEgany thing,
i B s oot s 1 2o fome lofs of another
ex his facta alter non liberetur, . ita. & in fidejullo- nm A&lfhc who owes a Sum of
zihmomrm,&:ha.c*m Moncydoesmp:yrtmthemxf
_ B o _ he who fells fails.to deliver the
o XLl fold, if he who undertakes 2 Work does
11, The Altho‘ thc Obli of lum who not_perform it.
Surety for 4o M o ma thm'g, ¢ may dlfhngul.ﬂ‘k Damages by an-
rh@(‘:f-* tﬂu S e g;hmm,haocor?mghto the i Smtcnnon
A who, caufe .them. Some are
e R s “‘“‘ e the eblig ‘imm‘;‘ the et of s buddetgn, ol 3 Crne
Lhefe(i,!ft.hc doesnotpenﬂ:ull oFmOEence,aEaC And others

a&a:hcl)ebtorhnsbccnmﬁul:ﬁ:r
mrdelw it as if a Seller does not

what he has fold, or if one does
notrdborcwhuk has hired, or bor-
yowed, his (

gg’ﬁ? d'c‘“ _ ofhe ought to an—
fwer for the !deed of . the perfon for
whom he engaged himfelf.

‘Cnmﬁ&nfuomptm obli;monem
petptvt, tiam deuflri dur B
fi moram fecit manchoﬁdvndu. dnmf

' ﬁt. thc}hulgﬂ:n tbumdn Arti-

, and the third
mwmm&&m&&h

conxh:ﬁesmﬁ:b— lity

without any bad defign in the
ﬁ?m on who is accounmblc for them ;
t barely cither out of n:glng

thro’ {bmc fault, or even thro anmab:
tf? ak fom{; En ¢ b

Of what nature foever thedamage
and from what caufe foever it may pro-
ceed, he who is anfierable for it oughe
to repair it, by an amends proportiona-
ble either to his fault, or to his offence,
or other caufe on s party, and to the
lofs which has happened thereby, ac-
to the Rules which fhall be ex-
plu& in this Title.

497

Before we enter on the explanation of

 thefe Rules, it is neceffary to make here
fome reflexions on - tl:yl‘nnc:plcs on

~which depend, the know
whm'qofthqj. e the ufe of t

ucglhdbuﬂylnuwﬂ:; nndthc
Interett is 52

ion which he

m-ﬁ-l
w.



Damage by a Cf o1
Offence. And:ngcCﬁym the.
ﬁo‘h for the Damage is called :@_&“C’vq non%
Inrereft, whxch is the fame thin
" Cofts and Damages ; but ‘this
C’ofé% Ir;:crcft is nuffé‘" - of, tod
- this reparation
gt 2 om&“"" i
flicted for Crimes. | :
“There is tlns d:ﬁ&rqncc‘

which arife ﬁ'am 1!&(‘ ¥

"

ing 4 fumof m% i :@e, ang
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fons w‘liov‘&iv - any publicl
where we fee dut the engagen
Bﬁkbi" Exchange is not only to pay a
I ‘u“t,n, , but_implics the cwcumﬂ:aﬂcc of
o Sccorlg i remiling e Moy o, o e
the times may produce, ~ another; whi rendqrst cgmywko
late differently” th W erforman |
; ft of Moncy. ‘ment the
: oFAmm.uh&,- according as thbfcch

rcg:w:c Thus we ’lla.vc feen lﬁ‘ '
_Fraatcg,;tas has been

»

' Nﬂﬂi& mﬂ% nd, u
© this Rule, the cmem:of
to their Surcncs r it is not Money
that Debtors owe to thcu- Sureties; b
r.he-y are bound to ﬁtvc them harmlefs
h& mages :9 thcy may fu-
tqq :
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e w:thou: any help
s uﬂicmnt to rc::;%. '

ﬁhﬂw i gfé;:  We i "_T: e,
Fritis, w:mm

it
1' _to

5 orthat, tha
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amounucdw. Bdtcwnnltho ﬁcotﬂd

G
bive i, g of My ot
ave m 0 rofit
which, ethei! dealers in thic, Cnupb(x‘.;nm
modity had mades yet it would hot be
mnfumble to charge all that lofs on him
ougldcht to hwe furnithed the Shop.
that this Merchant having
ﬁall the Goods in_his pefleffions might

makmpwﬁz them, and ha
wtg‘rld have dompc:; r.g:
Fair, for which the Shop was hired, no
body knew any thing at that time of
the events. whxch might make the
ﬁtl:l er greater or lcﬂ'cr, or which
might occafion, perhaps, that there
would be no profit atd{,s or that there
wouldbcloﬁ, inﬂaeadofgn. So that
they did not reckon that the penalty for
the non-performance of the Leafe fhould
amount to the vilue of the greateft
market. But becaufe he

thav&n%em

nhem

Marcham:
and -what

good
“who has failed todeliver the e
o sb“"m -

e bou

- int

hope for

be imbarked on board a Fleet :

edto{'adandmumc,mdr L the Me:-
chant havi paid before -the pri
of the faid oods, or 2 part thereofy and

ing come with Ca.rrnagcs to receive
-W" they are not delivered to him.

¢ fee alfo in this cafe feveral damages,

:l}ccha of the Carriages; the lofs of
the pr which this M%mant might
h to have made by the fale of thofe

in the _place whither he purpafed
to {end them, and that of the gain
which llc mighx haye been able to make
on other Geods which he would
up in the fame place, and
¢ Intereft of the Mmey
he had advnnccd The charges of the
Carriages are due to him. without any
manner of difficulty, as well as‘the In-
tereft of the Money which he ad-
vaiced. The profit which he might
hope to makc upou the Goods which he
buy up with the Produce of
his outw&rd ball;?(:af g0, 18 oo remote
from the deed of the perfon who has
gl:id to deaI:Lcr :thoodnger theh:lé
ation, and eught not to be imput
to him. And a“%r the profit which
might have been made by thole Go
if they had been irtbarked, we mu
confider, on onc hand, that for want of

having had thofe Goods delivered to

him, “the Merchant is deﬁnvcd of the
hopes of the gain which he might have
expeéted, and that he who was bound
to deliver them, having failed in the
performance of his eéngagemient todo ity
ough: to bear the punithment of his
TN S e e
offe 1 n
And on the il (-

413
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the divers cffefts which the diff
quahues of the faths from whue’g_
proceed fhay havc m ucfiions mﬁnfqg
to Da in
the firft afc of thc non-perforn F’c of
the Lieafe of the Shop promifed

Merchant; if we ﬁipy'_ ‘ &at, inftead
of an Eviction; -or @, y which
tuay have hmdred ' ecution of the
Leafe; it had happened that the Shop
was burnt by a fire communicated from

the neighbouring Hou{'c, or that on the
vc:y’é‘g’ e Fair the faid Shop had
apart for fome publick Office,

mﬁm Authority of' Jutice, and that
Pro

;mctor had not time nor op:
t'unnz ive notice to the Merc ant
of the fud changes; the faid
changcs would be_accidents which had

ppened without any fault on his pm,
he wduld not be liz thmg::u:l }c
tion of €3y ¢
tbﬂ no body 1s to l:lyi'wcr for Accidents,

t there be fome fault on their part<.
But if 'we {uppofe that he who let the
Shop to this Merchanty . did afterwards
let it to another, and put him into pof-
feflion of it, that he might havc agredt-
er Rent for it; this fub-
jeé the Owmner of theShqp o amuch
greater reparation of damages, than if
the non-performance of the Leafe bad
been occafioned only by aSer.urc, orE-
vition of the Shop.  For whereas
the cafe. &mi‘m&mn,;nr

“‘ﬁ"’“’%

ey 2y :ﬂf ;
Goods ~according to t‘ht ‘Remarks
w!ﬁch.h:&bemlmn&g his Immih

,En

thém»._di which it is
: ;Mtw forts ¢ &mm da-

© mages that are to be emmma.
One is, ??ﬂ:é*m where the damag

is prefent, and where the
- be known, andmglﬁated%aﬁcw
; 5hcwmtswh:di have

nught, accardmg to ﬂaéir pr

decide queltions of this n: o
which it is likewife :m:cﬂhiyto l'crv

that there are cafes i wl‘nch’ ¢ c,dn-
fequence of the non-p ¢ of an.

Engagement may be fuch, that altho®
the.‘fgcwaf no b?:i intention on the part
of him whohasﬁ;;ededto perform_his'
t m tdd'erve" 3
only to be mmd 1?2* dcraﬂe-
Sum bf‘”Mone tion of Da-
but a o to bé ifhed other-
wllc ' As in the cafe of thofe who un-
dcrtakc to furnifh. Arms, Prov;ﬁons,

or other t ‘Ar
anm fail in tbq bmw pf’ﬂlg;
Contrats.  For inContraéts of this im~

portance, w'hgmn the Publick and State -
15 concerned, imprudences and ‘other
faults, ler them bc never {o fmall, are
of ﬁlch confequence, thar they dc!'drve
Eum{hed with great feverity, and

arcfuc as may be ranked in the num-
ber of Crimes, acaouimg to the cir~
cmnfhmm

~We may add to allthc& 2

to make
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Buc if the cafe be fuch, that theEfti- -

- A 2 |
l - r_l‘.!”". bcmade s bm‘!y |
' ttha&:vhmhhasy m |
"'." mag mﬂon tthvm |
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rerrenching mny thing of the lawful

chmim f Damages in the Cales

where the ai.«:g about a certain
quAnLtY, in Contraéts, than there
is in the dEﬁanfes of different natures.
T hus,for Example, if aTenant ofa Houle
who ~one hundred Crnwns
for the ity had fo far

to make tllc irs which he lm
bound to make, that he bad caufed a
dam one thoufand Livres,

or l;gtehe Houfc had been burnt by his

let, it would not be juftthathe fhould
uit for his Rent, nay, not for the

dou?:lc, nor even for the triple of ir.

It is to be obferved, as to this Rule
of Fuftimian, which limited thus the
Dam to the double in all thofe ca-
fes which have been mentioned, thar it
feems ro have been made in imitation of
another Rule, which ordered that the
Intereft of Money lent fhould never
exceed the value of the Principalg, And
whereas this Rule concerning the Inte-
reft of Mon gr took place at firft only -
iu the cafes where the Intereft actually
owing amounted to the value of the
Principal Sum ; Yufinian extended it
to all the cafcs where tbe’Intcr:&Fld
at different times, exceeded the prmc:
pal Sum that was due®.

B L.2y.§.1.C. de ufur. Nov. 121, 118. 160.

" Ufurz per tempora folute non proficiunt reo
ad dupli computationem, Tunc enim ultrs fortis
fummam ufure non exiguntur, m?tmit'- tempare
folutionis fumma ufurarum excedit cam compu-
tationem. /. 10. C. de wfir.  Clm igitur leges no-
ftrae nihil ultra duplum folvi velint: & nos in hoe
tantum differentiam habemus cum prioribus, quod
ille quidem debita conftituant ad duplum, 6
nulla particularis faéts fuiffer folutio: Nos verd re-
ci ur etiam folutiones debita dif-

vant, i ad duplum pertingant, 4. Nov. 121,

F. 1,

\ This Rale selitink vo theEierot. of
U?r have made out of
hatr tso ufurious and extravagant In-
W tohmd m. !i'he
Rmm favourable;
but it is n&z vi:h mm m,-

,c:weptm
Intereft

prolongs the Suit relating to the fid
Seizurc for many years, by Appeal, or
other ways 5 it would be cont to
Equlry, that after twenty years of de-
{ hie thould be deprived of the law=
ful Reparation of Damages that would
be due to him.
There is allo another fort of Dama- Zvpasce
ch, which is that of Expences duce
rom the perfon who is caft in a Law-
Suit; and that confifts in the reimburfe-
ment of the Charges, which the perfort
who gains the Suit has been at in car-
rying 1t on. But befides this Reparati-
on of Damages, which the Ordinances
oblige the Judges to decree to all thofe
who gain their Law-Suits’y there was
in the Roman Law other Cofts and Da-
:gcs againft thofe whofe Demands, or
Detences were found to be nothing but
Injuftice and Cavil': and the Romans
likewife made ufe of this precaution, to
oblige the Plaintiff, and Defendant, and
their Advocates, to make Qath, at the
very beginning of the Suit, chat it was
notdout of hmahce, or f:; the fake of
cav that carricd on the
but thnt they 1&?0‘1 upon thczréa‘uu;’
to be jult and well grounded=. This
Oath 15 not in ufe wxrb us in Frm,
and it was only a fure occafion of Per-
jury. But the Condemnation of thofe
in Cofts who profecute or defend ill-
grounded Law-Suits, has been‘found fo-
juft, that Francis the Firft revived ity
lm\.rmg ordained, that in all Matters
Civil and Criminaly the Cofts occafion-
ed by the temerity of him who is caft
in the Law-Suit, fhould*be given agai
him, if they arc demanded thac
they fhould & be taxed and moderated by
“the fame Judge who decides the Law-
Suit®. But altho this. Ordinance be
not at prefent put in execution,
that we feevcry feldom fuch Condcm-
nat the E of this Rule is
“can it be g ﬁﬂ

nﬁomﬁomwhﬂc:thp ofthcfc
anatmy require -5

the

u*m &qﬂutv 1 f
the Ordmance of

'. .:6' .EI;! “m." Yoy
: .; m‘wm&m‘;r

: *rﬂ M.ﬁm."r
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thofe who profecute or defend wnjuft
Law-Buits, thele I;ohr;: of Cofts and Da-
mages have no o icular Rulcs,
than thofe of the othc]:Tinds. And it
is fuffient to take notice here of this
'Il"{utll? which fhall have its rank in this
itle in 1ts pro lace.
" There :Jnmprgi&l another matter to
be confidered under this Title; which
15 that-of the Reftitution of Fruits. We
< have added this matter to that of Inte-
reft, and of Cofts and Damages, be-
caufe the Reftitution of Fruits 1s a kind
of ion of Damages, which is
due from him who has unjuftly enjoyed
a Land, the enjoyment whereof belong-
ed to another perfon; and becaufe Fruts
arc the Revenue of Lands, as Intereft is
that of Money, or rather becaufe the
Intereft of Money has been invented af-
ter the Example of the Fruits of the
Ground, and becaufe Intereft of Mo-
ney is inftead of thofe Fruits, as has
been already obferved.

Reftitution

q- F-F‘Hlfh_

SECT.. L
Of Intereft.

A Frer the Remarks that have been
made in the Preamble to this T'i-

tle, on the differences between Dama-
ges and Intereft, it is not neceffary to
::;plain here what is the fubjeét matter
this Setion, and of that which fol-
lows. Since it clearly enough
that the fubjedt matter of tfhc-prd’cgnt
Seltion, is the Reparation of Damages
whichn’is due from De¢btors who owe
Sums of
payment t 3 and that the matter
‘of the other Seftion comprehends all
‘the other kinds of Reparation of Da-

| . The CQ.N'TE@}!’_ZS:'-_.
1. Definition of Interefl.
ifﬁ%itum ¢ i
3. When it becomes due, o
.

Ap

of the Price.

ef o

- i

wvbr—jg'.r el Rt b S s i
»

, and who fail in the

of Lands owes the In-

cgmw iy ,

The CIVIL LAW, & Boox !

9. The Deblor never owes It
- rereft.

10. But be may owe Interefbf v « .
venues. ¢

11. How we arc to underflen. v
bition of taking ¥,
refl. .

12. A caje where be who Tutereft
for another, camnes. demand Inte-
reft for that Sum.

13. A4 cafe where Interefi of Imterefl is
du

¢.

14. Four Caufes from whence Intercft
arifes.

15, Divers views by which we may judge
whetber Intereft be due, or not.

!
Y Intereft is meant the Reparation «. Defi.
of which the Law direéts reon of 1

to be made to Creditors in Sums of Mo- ¢/
ney, by Debtors who fail to pay what
they owe?.

* In bonx fidei contraétibus ufurzx ex mora de-
bentur, 1 32. §. 2. f de afier. ter moram
folventium infli Lory. 6. 3. fa. eod.

The word Ufury, which we read in thefe texts, bas

ion s the Roman Law, as theword
5 with this difference, that we
take the word Ufury almays in evil pare, becanfe we
Intercfi s fuch a¢ Inte-
- hz:;f o:hlw been ‘;x;!uimd i the Pre-
a the Title of the Loan of Mouey, mnd thas in
the Ro{nmuw. which allowed the taking of Iutereft
lent, and by which it was #0 covenant

.L_"i‘ o . ' ¥ , “ 4 :
eft, confituitur, I, 1. ff.4
L3 ffo
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, When
=

4. The Pur=

chafer of

Lands owes owres the Intere
the mtereft

of the Price

]

' ding to the diffrrens times, as bas beon ob-
'd‘_nl the Preamble to this Title,

IIL

Debtors incur the penalty of Intercft
by their delay to pay what they owes,
ing as the fai delnx,may be im-
uted to them, and may‘have that ef-
h. Which d on the nature of
the Credits, and on the circumftances.
For in fome Debts the bare default of
paying at the term of payment makes
the Intereft to run for the benefit of the
Creditor, altho’ he do not demand it:
and in other Debts, this Intereft is not
due except from the time that a De-
mand has been made of the Debt, ina
Court of Juftice, altho’ there was a
term fixed for payment, and that it was
expired.  'We fhall be able to judge of

this diftinétion by the Rules which fol-
low.

¢ Ufurxz non propter lucrum petentfom, fed
moram folventium infliguurar. L 37. §.3.

?")&w
m fm. ff. de ufwr.
‘l&nﬁciin:dﬁginnmcxr:, fed ex per-

non fol-

v,

The Purchafer of a Laét}‘r_i, orl:['cncf-
ment, who has got jon thereo
2 5 fF?)f Ptcl,'l‘: Pri_cc, if he
oes not pay it at the term of payment,
“altho’ it g):}:mt demanded of h‘i‘m, or if
he does not confign it, in cafe the Scl-
ler re to receive it. And with
much more reafon would the Intereft be
due, if therc was no term fixed for
ynrw:ul::at of the price, {lgu lg' it wra:a;-
vecd that the Buyer &neyhné

oney, at the time that
be delivered to him, and that
he bad failed ro make ¢, . For
L i Fruits of the

X
£ 3

the Contralt of Sale has not otherwile

regulated what relates to the Interctt of

the Price.  For if the Contradters have

explained their minds touching this mat-

ﬁ’ their agreement will be inftead of a
W.

¢ Ufuras emptor, cui pofleflio el tradita eft, &

pretium venditori non obtulerit, vis pecuniam
obfignatam in depofiti caufam habuerit, mquitatis
ratione e cogitur. [a. C Jf‘:/'.
Poft traditam pofleflionern defunéto vendivore,
cui fucceffor incertus fuit, medii quoque temparis
ufurae pretii, (iuod in caufa depoliti non fuir, pra-
ftabuntur, 1,38, §. 1. ff- de wfur.

Veniont sutem in hoc judicium infri feripm,
imprimis pretium quanti ca res venit: item ulure
pretii poft diem traditionis. Nam cim re empror
fruatur, wquiffimum eff eum ufuras pretii pendere
L 13. §20. ff de a8 empr. & vend. L. 2. C. vod
See the fifth Article of the third Seétion of Cove-
nants.

As 1o the configning of the Price, fee the eighth Arn-
cle of the froond Section of Payments.

V.

If that which is due proceeds from a 5. ZIereff

after a de-

Caufe which in its own nature produces
no Revenue, the Intereft thereof will
be due only after the Debr has been de-
manded in a Court of Juftice: and in
this cafe it is only this legal Demand
that makes the delay of payment to be
imputed to the Debtorf. Thus, a
Dcs’;:or who owes a Sum of Mo

which he has borrowed, failing to pay
it at the time appointed, does not owe
Intercft for it: and the Intereft willnot
run but from the time that it has been
demanded in a Court of Juftice. Thus
he who has been condemned cither in

Coftss, or in Damages®, will not owe
ln:cu(i for the faid till after that
the faid Cofts and have been

liquidated, and the Creditor has demand-

in a Court of Juftice, the Intereft
of the Sum at which they have been
taxed. For in all thefe ¢ the Debr
not producing Intereft in its own na-
ture, the i

. E7E
EER

%
i
it
§
b,

i
i
!!}
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After which the Fudge makes bis firft Ovder, or Affigna-
tior, 1 the Casife,

Thiy Comtefintion of Suir was nect,
Law, to make the Lefendaat geuley For oft
rimes be Wi what the perfon who fummoned
him bad & wind to demand of lim, Deducunt homi-
nem invitum ad judicem datum, & nihil {cientem
compellumt facere litis conteflationem, Nov. 53.
cav. 3. But by owr Ufage, purfumnt o the Ordinances
which are confirmed by that of 1669, Tule 5. Art. 1.
the Plaintiff bemg obliged to explain bis Canfe of Aédion
72 bis Citation, it i Jufl thue the Defendant (houldd be
deemed refr uf;ﬁ he s ferved with the Ciration,
wnd thar e, from” the tenour of the Cha-
tion what & demanded of him, and not complymg
therewith, fhonld bear the puniflment of bis backward-
neft to acquit what ke jujtly owes,

the Ovdimance of Orleans, Art, Go. the Intewi!
ﬁr?nm of Money due sipon Promiffory Notes, ov Bonds,
ought 1o be decreed from the day of the Service of the
Citation, !

B The Intereft of Caoft: ghven to the Party who gam:
the Caufe, is due after a legal demand 3% 5 and
that with much greater Reafon than the Intereft of Mo-
ney advanced by ane Co-Partner for ansther, or by thofe
who take care of the Affairs of others withour their
knowledge, or grrbo & who have awy thing in commen
with others. the eleventh Article of the fourth
Se&tion of Partnerfhip, the fifth Article of the fe-
cond Seétion of thofe who manage the Affairs of
others, . and the fourth Article of the fecond
Section of thofe who chance to have any thing in
common together.

" W bave inferted in this Article for one of the Exam-
ples of the cafes where Iuterefl is not due till after De-
mand theveof, that of Damages ; which ix to b wnder-
Food of that fort of Damages which [ball be treated of in
the fecond Sectim, and ot of Iutereft, which 15 the [ub-
fedd of this Seélion, and cannot produce Interefl, as
fhall be fhewn m the ninth Article of this Seétion ; where-
as Damages may produce Tntereft, for the reafon which
fhall be explained i the Remarks on the tenth Article.

VI.

6. A There are cafes in which one may fti-
whoe vt pulate Intereft for Sums of  Moncy
may fign- which of their own nature would yicld
2};’::",:" *none, and where the agreement malkes
wouid noe the Intereft to be lawtul according to
orberwife be the circumftances which give occafion
due by e thereto. Thus in a Sale of Moveables
mf which would not produce any Revenue,
" the Seller may ftipulate Intereft for the
Price, ull it {c paid ; for that Intereft

makes a part of the Price. Thus, ina
Tranfaétion, where the pretenfions of

the Parties are rc%ulatcd ata certain Sum

of Money which onc s to give

to the other, it may be covenanred that

: Intereft fhall be paid for the Money, and
that even from the day of the Tranfaéti-

on, altho’ there be a term fixed for
payment thereof.  For this Intereft is

in.#he Roman

made a condition of the Tranfaftion,
cither to compenfate what he who fti-

a i ‘may be confidered as
having the cffet of a Condemnation,
b; ¢ Sen > or Decree of a Court tere
of Jultice. For Tranfactions have the, v

-
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fame authority as the D
Court .
* Non  minotem authoritatem

quim rerum judicatarum efle, recta
L a0, C. de tranfiél.

, ool VIL

The Dowry given with a Woman in 5, zue,f
Marriage, ought of its own nature toof Mer-
produce Intereft, without a Sentence of 4z¢ -
Condemnation 5 for it is given. to the ™™
Hufband, to hch him to bearthe charges
of the Marriage!. 'This however is not
to be underftood of the Debtor whofe
Bond fhall be affigned over to the Huf~
band in payment of his Wife’s Portion,
for this Ceflion will not change the na-
ture of the Debror’s Obligation; but it
muft be underftood of the perfon him-
felf who makes the Settlement, fuch as
a Father, or a Mother, who endows
their Daughter. But if the Marriage
Sertlenfent were conceived in fuch terms
as to make onc judge, that the intenti-
on of the Contratters was, that the in-
tereft of the Sum promifed fhould not
be due till after a certain time, it would
be neceffary to keep to that which ap-
pears to be their intention ; whether
the Dowry were promifed by the Fa-
ther, or Mother, or by other perfons.

-

' 8ialia res practer immobiles, vel aurum fuerint
in dotem data, five in to, five in muliebribus
ornamentis, five in vefle, five in aliis quibufcumgut'.
fi quidem mftimnate fuerint, fimili modo poft bien-
nium & carum ufuras ex tertia parte centefimz cur-
rere. Lonlde, §.2. Codegur, dot.  Sce the fecond Article
of the firft Se€tion of Dowries.

Wie bwoe mor prt. down in this Article the delay of two
years, which is regulated by this Law for Intevefls of this
kind, feeing ower Ufnge does ot veguiate it in this man-
ner.  Bur according to the circiomfances, the Fudge
may grant a reafimable delay for the deli gnufb
kinds of things, aud diveét Incerefl 1o be paid for A
if it appear reafmable. ;

W lave not fes down bive any Rade for the Insereft
be bad with fois Wife b Moveables after the diffolution of
the Marriage, when theve ave wo Children.  Fer the
Rule of the Roman Law, which allowed a year 2o tho
Husband withour obliging him to pay Tuzereft, is ot in
ufe with ws. V., 1. un, §. 7. verfic. fin autem Cod.
de rei ux. o&t. A vo the Dowry confifting in Lands
and Teneents, fee the end of the Preamble o the Title

.,
J.LI o ]

nmcfw!m retain {E mﬁeﬁw%h ey
ies be to. other perfons, an

w&&m" and turn th;m o Hhofe ':“’
their own profit, without the m@?ﬂﬂ -

offﬂoﬁ--&mﬁ are bound to pay
Md it not d -lu': nded. ¥
it is an whi

&
"

o’ led.
juftice which they do. ar?:a 3
tereft is due as a lavisfaction f }l;&ﬁy
they may oceafion, and as .




for their knavith dealing.
a Partner happens to have
Monies belonging to the
*mmerfhip, which he has converted to
" swn ufe, and laid out upen hisown
< dcular concerns, he ought to pay
. ereft for the fame, according to the
Rale which has been explained in the
Title of Partnerfhip™. Thus a Credi-
tor who is o : id his Debt, t}:l:uht:r by
the fale of a Cd{i:z or ¢ enjoy-
ment of the Fruits of the 'I;yhi'ng which
he had in pawn, or otherwife, owes to
his Debtor Intereft for what he has re-
ceived over and above his Debt, if he
has converted the fame to His own pro-
per ufe .
. ™ Socium, qui in co ex focietste lucri fa-
ceret reddendo moramadhibuit, cim ed pecunid ipfe
uilss fit, ufuras quoque eum pracflare , Labeo
vit. L Go. [ pro focie,

Socius, 1 ided condemnandus erit, quod pecuni-
am communem invaitrit, vel in fuos ufus conver-
i Pk ey o e

v, bl o I Winr,
m&r of the fourth Scétigl of Partnerfhip.
. ™ 8i creditar pluris fundum pignoratum vendi-
derit, fi id foeneret, ufuram ejus pecunie prafiare
debet ef qui dederit pignus.  Sed et ipfe ufus fit

i pecunid, ufuram preftari oportet. 1.6, §. 1.
de purn. adl. See the fourth Article of thcgfom%
ton of Pawns and Morrgages,

v IX.

Whatever delay there may be on the
part of the Debtor, to pay the Intereit,
and whatever may be the caufe of it,
he is never bound to pay fecond Intereft
for the Intereft which he owes: and
the Creditor cannot accumulate the Ar-
rears of Intereft with the principal Sum,
in order to make the whole'a Capital,
which may produce Intereft; bur the
fame will be reduced to the amount of
the Principal Sum which is capable of
producing Interefte.

w '

re ufurny

prodmcing
. confound with the Intereft of Mapey, . the
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Farm, of a Houfe, and others of the
like kind. For thefe forts of Revenues
differ from the Intereft of Moriey 5 be-
caufe the Intereft of Money is not a
natural Revenuer, and is only, on the
part of the Debtor, a  punithment
which the Law infliéts on him for his
delay of payment; and on the part of
the Creditory it is 2 compenfation for
the lofs which he fuffers by lying out of
his Money; whereas the Price of the
Fruits of the Ground, and of the Rents
of a Houle, is a natural Revenue, which
on the. part of the Dcbtor 15 the value
of an Enjoyment which he hus reaped
the benefit of; and on the of the
Creditor, is a real Good, which in his
hands makesa Capital, as his other Goods
do. So that the Debtor of the Rent
of a Farm, or of a Houle, owes juitly
Intereft for the fame, from the ume
that it has been demanded 9.

P Ufura non natura pervenit. [ 61. ff. de ru
vind. Ufura pecunix quam percipimus in frudtu
non eft, quia non ex ipfo corpore, fed exalia caufa
eft, id eft, novaobligatione [ 121. [0 de verd. figm,

9 Ex locato qui convenitur, nifi convemerit, =¢
tavdiis pecwnic iliare wfirns dederet, non nifi ex mo-
ra ufurss preflare debet. L17.§.4. ff de ufur. Si
in omnem caufim conduchionis eriam fidejufTor {&
obligavit, eum quoque exemplo coloni tardits illa-
tarum per moram cow penfionum preftare debe-
Losy I
. Auzaities are of anathee nagmre. than the Renis of &
Houfe, or of a Farm | fov Arowties ave not the Fruits
of Houfes or Lands, and bave for their Principal only o
Surmn of Mowey wihneh was the price of the purchafe of the
Amnty, S0 that the Arreirs of Avnwitics can never
prodsce itevefi, ner be accumulared with the Proncipal,
m order 1o make w Capical for which the Debtor may ée

cbliged to pay new Dncerefi,
It.4s u’z remarked o this Rule, that as we osight
not to the Fraits of Lands and Houfes wizh

th\h y ch make -
tal vk wnfﬁﬂ.';i“mr uﬁ: 3?;0

wh are the matter
w-w*@fw}{rrhmfum
of Money from Diasmages; as of a Seller bas.

Xl

4oy

" "The proibition of taking r'hémg oy

Intereft, relates ‘to xecitor we are o
who would take Intereft for the Intereft @uderfiand
’ thﬂt*m "
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wn of tab- that is Il owing by his Debtory for Annuitics, if their Money had been laid
fn‘? ?;zaﬁ the ﬁ:;d llnmcﬂ %gn:imvcr be reckoned out in the purchafe of fuch things®.
o el to him as a Principal Sum.  But if a _ e,
third perfon pays fgr a Debtor Intereft Wf;;,,;“; m,ﬁ': s,;‘;."’}mﬂ m
to his Creditor, the fame, with regard i, wpon them. _ if
to this third Xer['o is a Principal Sum,
which he lends to the faid Debtor f' and XI1V.
if ‘he fhould not receive payment of it at
the term, he might dema?éyin aCourtof It follows from all the Rules which 14 Fou
Juftice, both the faid Principal, andthe have been cxplained in this Section, C#4
Intereit thereof™. that we m“i reduce to four forts of [, ;..
Caufes, all thofc which may give occa- s e,

* Nullo modo vfure ufurarum a debitoribus exi- . 1
gantur, [ a8. Cod. de ufur. fion for aying Intereft of Sums of Mo-

5 » with vera 1o bis  1€y.  For the fame may be due, cither

n}k?f ad-i::?itﬁ.m Crade L0 by the effett of an Agrzcmcnt'; as if it

has been {fhipulated in a Tranfaction :

XII. Or by the nature of the Obligation, as

the Intereft of a Portion given with a

12. A We muft except from the rccading Woman in Marriage, and that of the
where ke Rule the Creditor, who to fecure his Price of Houfes or Lands that are fold:
;‘:‘:ﬁ ’fwown Mortgage, acquits the Principal Or by a Law, as that which Tutoss
wnocher, Sum and Intercft owing by his Debtor and Guardians are bound to payto their
camat dr- 1o 2 Creditor who is prior to himfelf. Pupils, for the Monies which they have
mand Inte- For this fecond Creditor cannot pretend neglected to lay out for their behoof:
:,'ff"' 4t from his Debtor, Intereft for the Sum  Or as a punifhment of the Debtor who
“"* which he has paid to the firft Creditor defers payment, after the Creditor has

on the fcore of Intereft that was due to
him ; becaufe he paid the fame as tak-
ing care of his own concerns, and not
ofgthc concerns of his Debtor; and fee-
ing he paid for the Debtor only with
this view of fecuringshis own, he could
not make the Debtor's condition
worle L.

" Ufurarum quas creditori primo folvit (fecundus
creditor) uﬁm,:lm confequitur: non enim nego-
tium alterius geflie, fed magis fuum, L 12.§. 6. ff

w&mb Jixth Areicle of the [ieth Se@ion of Mortgages.
XIIL.

‘;ﬁ The Rule which prohibits the taking

Intereft of Intereft, does not hinder a

" Minor.from exacting lawfully from his
o &mr or Guardian, not only Intereft

the Sums arifing from the Intereft
which the Minor's Debtors hgw:*]md
to the Guardian, bur alfo Intereft of the
Intereft of Sums of Money which

made his demand in a Court of Juftice,
both of his Principal, and of the Inte-
reft due for default of payment®,

Y This Article 15 & confoquence of all the other Arti-
cles of this Section,

XV.

We have reduced here to thefe few 15. Dhen
articles, the Rules concerning this mat-views &
terof Intereft of Money ; for E_cﬁdcs that "““’.“:'c
in cw:r‘r1 Engagement ‘we have marked e i
under their proper Titlesthofe in which rere 4
Intereft is due, it fufficeth that we have due o
remarked in general the feyeral Rules™
which comprehend the principles on
wlucg the d,Deuﬁi:;ﬂofl: of -lti:f this n;
ture ~and that we have point
out thccP:nfc of them in fome Exgmplcs;

To all which we fhall add, that in or-
der to difcern aright between the cales
where Intereft is due, and thofe where
it is not due, it is moﬁmcmﬁda
i what the Debt is, asif ic
is 2] Sale, or other Contraét, or
er kind of Engagement, and

“Interefts in the hands of Tutors gxd :

" fice obliges them to lay out for the be- - :
nefit of their . And if they have ich y
failed to do it, either thro’ negligen:

- becaule they have laid out the Mo
ﬁm- : ntereft for it ;
that the | ! S ine
ftead of the would
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_ .ﬂ:dndfz of payment: thole 7. Damages either for a Tofs [ufained, or
u

m% ing of the Debt- for baving failed to make a pro-
and | ﬁc)t.her circumitances which g D‘ﬁ)'ﬂ‘ - P .

‘help us to make a right judgment 8. Difference in Damages, according as
AT hdptbm:be und to condemn the perfon who rm: them bas adl-
'+ Debtor to ngﬂg:ﬂ‘, or to dif~ ed fairly, or unfasrly.

* rge him from it*. 9. Of the zgard 'wbij‘l_; ought 1o be bad

- &3 3 g g 2o the quality of the Fait which
: * Videamus, an in omnibus rebus petitis, in ﬁ'“‘!? - bas caufed the damage.
us quoque condemnatur pofieffor. Quid enim, fi :
arpentum, aut veftimentum, alismye fmilem rem:  10. Damages may be due, even although

id preetered, fi ufumfru@um, aut nudam pro- they bave not been occafioned by any
prictatem, clim alienus ufisfruétus fit, petierit? Ne- fault.
e e w:lld:; ?n";.fxgl ;:g”’?; 11. Confequences which appear remote,
que ufusfruftus rursis frutus eleganter computa- and yet enter into the Eftimate of
bitur. Quid igitur, i nuda proprietas petita fit? Damages.

it fruGtuarius ufumfrutum, =fti- : ;
ex quo pu;i&rl_ ) e - 12. Damages for loffes which depend on

: Procilus sit. in Sty lture evonts.
m&' meﬁ. Rl putat, Gvet. 13 7 prudence of the Judge in cfii-
menta, aut fcypbusﬂ fint, in froftu hec nu- mating Damages.
meranda cffe, e re, mercedis somine 14, Damages againft litigious perfons:
api @?&;&Q’&z.ﬁ eo bl foniwgic 17" St:puzfan of a certain Sumy in liew
mands.  Tdeoque hujufmodi varictas viri boni arbi- of all Damages. q .
triodirimenda eft. 1 13. §. v. . de v, legar. 16. Al Damages are eftimated in Money.
A}:ﬁ' this tn,:!b" Text concens anther [ubject, yet e 17, Loffes which he who is the caufe of
0w . . -
s ;Fa:f:“zwm, wubi ol o them is not obliged to make good.
the ticles which follrw. ;
.m.4.ﬁ3.af%m. 22 L
:;..;.' M:;:gabm fi-,.' Y Damages, is meant here, the re- 1. Defni-
1.5 and 11, Sedd. 4. of Purtwer/bip. -g:mtion, or fatisfaétion, which is #e» of Da-
1.4 SAZ.3: of Pecies. ue from thofe who are anfwerable for ™%
1.3, 24, 25. Sedlion 3. of Tistors., oo '3 .
Jr.g.s;‘l&; g;‘lhﬁnnrh. ge
. 5. Sed. 3. of Curntors, - . s
0. 5. 5. 1. i who minage e At o .t e Gt sk, 15, § .
thz; a;cm sa of e furs il IF. de adil. «di&.  Quantires cft, id eft, quants ad-
m’ 4 S8, 3. of ko chance 1o bave any verfarii interfuit, L 68, [ de rei vindic.
my, &,
ha:sa.g.frhﬁrbmrbnkmk I
. . All the Rules concerning the matter ;. Twe
1. 1. SeB. 2. of thur whith s dowe 10 dfrand o relpett cithcrgthc_Q & v o
Art.a. Sed. 3. of Cawtions, orSursties. on, w any be due? or in wha:*r#'" -
e ' they do confift? d’lu‘:e gt:;iﬁon whether ;¢ Rosed
= et any Damages be is always a quefti- 5, 7
7 e o of ngaa\}:bich ;:n kww-%-b-
. ing if the perfon to whom are im- ther =y
% S E.._C 1. I ?_llted ogght to bew :l;:]\l."‘ -
o o -» . ., , ke w..*
. h B e, ® aifes upon che Cle i i the -
W R Vet idle Seiti
~ The CONTENTS. = the Title of Damages occafiond by
pe SR o P Nl Faults, in relation to the perfon who

B
T
Es
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made a Teflament, or if he has made vewe = i be who i the eighteent) riicle of rhﬁaﬂ»l_"' m
-

ains of Damage has veally fuflamed fome Lofs, orif tradl of Sale, \?&1
m q:ml M:L‘ - aid | Ly ..1

We eall shofe fions of Lawm, wherehns the marter TV ‘T&. e
i to know how weonght vo judge, and where it ts ne- e e
ceffary to veafon spon Principles and Reles, in order ro
form the Deafion, » TR

A ro the difference besween Oneffions of Law, and
thofe af Fuil, fee the firft Seckion of the Vices of Cove-
nants, .

If the Proprictor ‘of yard of 4. e
other perfon who- had fight to ‘the exampl: o
Fruits thereof, . having hired Carriages® /o

Q.

1L

3. T fi- This firft queftion, whether any Da-
cond que- mages bedue, being decided, then fol-
ﬁ“”"h: lows the fecond queftion, which is to

what

¢
do confiff.
Example of LO

know, inwhat they do confift? that is,
difcern in the whole extent of the

thie Quef- Damage which has happened, what part

fiod,

]

-

thereot ought to be mmputed to him
who is obliged to indemnify, and what
ought not to be imputed to him., For
it often happens, as has been mentioned
in the Preamble to this Thitle, that one
bare Faét gives occafion to {everal Da-
mages, part whereof is not imputed to
him who is faid to have been the caufe
of them. Thus, for example, if he
who had {old Corn, and promifed tothe
Buyer to deliver 1t on a certain dayy-in
a certain place, does not keep his word,
and that tj;c faid Buyer cither be obliged
to buy other Corn at a dearer rate, or
finding none other to buy, he lofes the
Sale thereof in another pfxcc, where he
might have hoped to have made pro-
fit by it; or that for want of the faid
Corn, which he defigned for the fub-
fiftence of a gréat many Workmen, he

of their days Jabour, and the intcrrup-
tion of a Work that 1s ufeful or necef=
fary to him; thefe Events will give rife
to the Queftion, whether this Seller fhall
?c anfwerable cither {f:ot;c all thﬁcg con-
ora of them; what
iglul:bc Zc dampa;thaz he will be ob-
liged to make good. And this quefti-
on, which is to fix and afcertain what
is the precife Damage that is to be re-
prired, is a fecond queftion of Law, of
ich we fhall fec anothér Example in -
1 following Articles. = . 7
* Cum per venditorem fleterit quominds fem -
A T

, do girca ipfam vem confifir. Neque e- .
aim fi Emiz, € vino d{uti negotiari, & lucrum
facere,  id aftimandum «ft, agis quim fi tri-.
mmx&.hmrg : ; w

i o <avam e i

~der fuch ftraits an

for gathering the Grapes thereof on'a
certain day, he who undertook to fiir-
nith them fails in his promife, and the
Owmner of the Vineyard is obliged to
hire other Carriages at a dearer prices
or that finding none to hire, heis Forccd
to defer his Vintage, and it happens
that a Thower of al%hil comes and de-
ftroys all the Grapesy with the Prodace
of which the Owner had propofed to
pay off a Creditor, who Evcing difap-
pointed of his payment, feizes on the
Owners Goods, and expofes them to
Sale, the perfon who undertook to fur-
nifh the Carriages, will without doubt
be obliged, in the firft cafe, to make

ood the Overplus, that the Owner of
the Vineyard was forced to give for o-
ther Carriages.  But in the fecond cafe,
of the lofs of the Vmrage, and of the
Seizure of the Owner's Goods by a Cre-
ditor, this will be a queflion of Law,
to know what this Event will oblige
the Carrier to. * And ‘one’ clearly fees
that the Seizure and Sale of the Goods
is a confequence too remote from the
deed of this Carrier, and that ir pro-
ceeds likewife from anorher Caufe, to
wity the dilorder in which the affairs of

by that difappointment fuffers the lofs the Owner of the Vineyard were; for

which reafon this laft lofs ought not te
be imputed to him 9. For his condition
ought mot 1o be worle for having failed
in his promilc to a perfon who was un-
difhculties, than
it would have been if he had difap-
E:intéd.a perfon whofe affairs were ina

ter flate, But 45 to the lofs of the.
Fruits, is the Carrier bound ro make
good the whole, or a 'g:r‘t'tbmo}; ‘or
nothing at all? Wil it be faid :
is an Event alt cthcrun;ord'oe[?,fwi'lioh’
ought not to be imputy im<; or
chit it was nacurl Go. foreee it, ‘wd.

that his

, that EI‘HF
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been decided, and it md{temmed

es arc due; and wherein th

Efwaty ‘fdo confift, there remains a third

Damages.

tion, to ketow what they are to }x cﬁt-
mated at, which is to be looked
only as a Queftion of Faét. | Thu

for Example, if he who had fold Corn -
which hc promifed 1o deliver on a cer- im)

mn certain plice, having fail-
ed in romife, it be- ad_gudgod by
the cncum ﬂlﬂ: no other
h Fsdm; nc, “ﬁﬁf on account tlm
the fat uyu"wl?
Cornmthcﬁm’
tbm:_unothmg
but

ain da

ata dearer rate;
ary for cftimati
this Da to cnquzrc how muc
dearer he has bought the other Corn®.
Which is only a matter of Fa&.

scujusmtaﬁ:mﬁ:&n mm;u:e
mfltlzq.fdcng_;wr .

.ﬂ:myexbya{howcrof'

gedtobuy other  veni

e
E B

AP
<l

04

, xi‘:twaspoﬂﬁalc:mku: Thus in the cile of the préceding Ar-
other Carrages: and according to thefe - ticle, the Lofi is of this i,
cucamftances, an .ghg} dike Thus, for another Example of “the fame
nature, the Judge will Mmznewhc- kind, if an cither. qul: of 1g-
ther he ttommmdﬂwh norance, or thre' a defect in the Mate-
of this damage, or none at all; and it rials which he was obliged to fuu
awould be juit to adﬁfl b'fﬁl df Iﬂdﬁ- mﬂm a Butldqu faulB' the
5, if The bad-/b&n dred” from o‘f the Owner of the ift-
tforming his Engagement; by an Ac- en'.hcr in the chargesofrchuddmg
X ,..4 "'v#i;hétmny mnec to be rebuilty or inthe
m"f’ o makcaf:hﬂ:iwmfk:ifu}h Work, if it
e the Wark, if it
g;ﬁi'wm f'#mﬂ"‘g; ,‘:‘f is to remau-’i_m condition it is in
Py sl C thefe damages are fuch as have no other
¢ Fa qut!‘ cid m"@n&gihagmdn caufe beﬁdesthe It of the Archireét,
negotiis.computanrur, L. 64 ff: de reg.jor. and therefore they ought to be mpntcd
s Eot L N '%,-' '.‘ - :,- ' twohm! Thus, for the fecond fort of

Lofles, we fee in.the cafe of the fourth

Amale, that the Seizure of the Goods

perfon whofe Vintage was de-
il, “isy *tis
co quence of the difappoint-
which he had a-
onfequence fo remote

ﬁfm‘ bm:ac
: that faét, and fo vifibly owing to

'mhcr caufe,. that it ought not to be
to the perfon who was to have
ﬁ.tmﬂwd the Ca:mag&"‘

N See the Preamile to this THle.

1 Chm per venditorem fteterit, quominis rem
bt el e Yo

civen ipfum vem 1

ff. de aqé.n empt. & mg. Caufa omais :dhmmd:!n.
L3, ff de veb,cred.

See 1l feventeenth Article of the fecond Setian of the
Conteact of Sale,

! Poterit ex lou:o cum co 4gi qui vitiofim opus
fecerit. L v [ logaz.

™ See cfe qgimemb Article of the fecomd Section of
the Contrac of Shle, and the ppm&;. o this Tile.

®5i ux certo die dari debebat, pe- 'J' 1 Vﬂ
Etl ﬁ:,%"’?&%. ole;:: fw uﬁ: 5 i’"f 2
z{hmquhm Callius et eo ne‘oﬁzy ]&ﬁ,r &msn Darmng
mdm debuit. qw}nhm efle, ut Ib-* ci::,:hmm gwdg;t&rfw:
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es, and” bt?m of the hkenmm or Peo take ?or truth, oﬁfﬁ@' o put h

%culcuw fuch as Corn, and other the fame com«htlon as if b s Yl

rainc. The other kw Bbf m M Aterh, Thus ;.‘ ok .

which are not rhci?:-mmsﬁ,theﬂmh, right Owner ns, ‘b
nor_things ‘which it prod of regwdtohxm,l_
it felfy or by : ' arc he cannot impute to
Pt el bt syl o
fmzight (tablifhy Won s, f‘:} ;
onc ers Rent f P Bémﬁﬁ;npmzlon du
ther ldmg Thus medmws m criam ex re, {uos in ;
e % ; tim diligentia & Mﬁ
a Ferry-Boat, hﬂml;; ey o ot Qe s quid ol &Eum%

hts of Fifhing and Hunting, Tolls,
divers other Rights of feveral na-
tuncs And all thefe different
of thdi: two kinds, which oqme 10 pchafid ab

”m‘_ ‘_1 m' h *mg “ ,,,h,

the Pk minipmege, L Crer.doms,
Thm and Pigeon Houfes i:_avc mnmﬁdﬁ Hacsos h,ﬂ@ﬁ

r, 7 = J m

: Andthefcvenl”orts wtlt- uow ng:dhimh%h

yearly, or daily, are fo many forts of pemof wham be agk-},- ;_ it bas defeended 20 him

, the enjoyment whereof may be & Inkerizance, if it

the i'ubje& matter of the Rc&mnon T o o
{poken of here. s T N
. in fundo naft ,qmdgmdlﬂle ¢4l ."I"_h, o 2
cipi %W uftpﬁuf:nﬁugmqg Lo, fw ,ﬁﬁ & L L s e

?ﬁs
-
i3St
g.
wg?
S
(]
[
¥

e AR iones pro fructibus The iriteg tydfthcl’aireﬂ'on, which 6. T u-

accipiuntur, 4 36, fF de gives him the right to enjoy the Eft

*Ttem ve@urx navium, Lag. in f. . de hered. ~ Ceales st the fame time atq;;i_ i

ﬁ;lﬂ.f de rei vind. ﬁOﬁ_--ll called in 0!!
In pecudum fruétu etiam fortus oft, ficut lac, uefti
x;ﬂnu,a;m_- tagque agni & haxdi & vituli fa- made by the rig htOwncr

er of the Eftate,

2y

m:d alth h ‘I:h

h?.‘g againft it are )pﬂ:;

right Pojef.
< for "ﬂ#‘u
" the Fruns,

I':I..

afrer a

orhavmgga; Dr-
tin pleno jure fant bon fidci poflefioris. 128, §, once known the ngl:t of thcu'uc'()wn-
el cannot any longer
¥ . cbpmrc him of t:he meymcm: thereof.

l:hc

' ﬁ htpi:rfuaﬁonof'his :

when hcdo&qd

wxll bc of no _avﬁl to hi




. . vIL
. The aFaPoﬂ'eﬂ'or viosmﬂyperﬁad-
W'“‘édofbum:?ht,uwju&
M“_'bcfmlhmﬁ the Mafter of
1w the wp- the Ground, to. up the poffef-
right Pol- fos ~and to reftore the and that
e et cve;::ofltuh:bi..nw-Sm:he 1;‘?-
p dugucd. w obliged to re
fibes  the Fruits of thar Crop. For feeing
) gemtcutdowndtthemot

sund, and the cmandmermpt&iﬂw
t which the Poffeffor had to enjoy
ﬂl@:‘ But if the Fruits were {cparated

m, mq were not t QM my&
but [,yﬁ:;n in t'heFtﬁﬁ t will be-
th

'Mﬁdﬂ ﬂ'tﬁnu(ﬁ'n&ns ) flunt mox cirm

ablofcpurui ﬁnt Lc; fﬂaﬂ.m'

vl uf. amit
flatim obi 4
w!mm'ﬁﬁ‘gm mepmtﬁ:r 1.4 flc

0y A

§.0f Reve- lf thc Rcvemm of' a Tmcment
”"“whwhu by one who fincerely

‘they made a part of the’

thetrncme:r'
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fhare of the
Fruits which it has idded. And it is
the (ame thi refpe to all o-
ther Co-heirs, whether they fircceed by
Teftament, or without Teftament, when
oneof them has enjoyed thie portion bey
‘to the other”. For the Title

ir gives him only right to hisown

mum; and the portion of his Co-
the Fruits which

- with the

proceed from i n hus the mtegrity of
thc Heir who all the Goods of
the Suc  implies the condition,

that in cafe it thall be found that he has
L Co-heir, he.a‘:;ﬂ ﬂo lti;m juftice as to

rtion. this diftinguifhes the

ition.of this Heir, from that of an-
othcr Poffelfor who I:Ika himfelf to be
the true Owner, and who has no reafon
to think that any body bcfides himfelf
has a right in what he poffefles.

» Noo eft ambiguum, cdm familie erciftunde
muhsintu'!nmﬁdﬂ judicia numeretur, portio-
m hereditatis, i uadnpurhet incremento
fm&unmzlqﬁ-f mof.
Cuhadlbusﬂit?mmnhﬁﬁﬁdmﬁbumﬂ
abfentis & ignorantis minimé derogari, ac pro di-
vifo portionem eam qua initio ipfius filit in omni-
bus communibus rebus, cum retinere certiffimum

: hoeveditatem
v foffs de hered. petiz.  Frotibus augetur
tas, cum ab co poffidetur i quo peti poteft,
f 2. C. de petit, hered, . -
Jfﬂx ﬁv&fmﬁldmunmbvm-&ub

» v dm.
At

=ded Wt -
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therein, he will be bound mtwlthﬂnn%d-

ing his- ht intention, to reftore

togthcm [:'icg ons of the Fruits of
caufc their Par

that Eftate P,

making the faid Eftate. common to them
all, the right of that was re-
ﬁ:mﬁ;dto his own ;c;h hadf'o
upright inten roits
fgunn%lntmn ont;?n ztmr m Law, did
‘mot -give bim a title to enjoy the por-

tions of éﬁ: o!: artners 4.

e 1 m%ﬁs !'ru&us communicandi funt,
. Si tecum focietas mihi fit,

i.32. 6.3
&"fcs;i’émtc communcs, quos fructus ex his
y ,me confecuturum, Proculus ait. /. 38.

1 ro foce.

P See rbrﬁmrrﬁ Arsicle of the third Section, and the
Jirft Article “of the fowrth Seition of Parvtnerflup. Sn n

 the fourteensiy Avticle of this Seclion, ﬂaﬂwr?
n Poffeffor whe &qbrm to be the’ vight Owner
veflores the Fruits. ird Article of the third
.Se&wuqfthﬁwbofmwbu‘nw therr due, and
the Remark on the [aid Article,

L] :n:txfmumb Article of :hﬂ&&m of the

Vices gf Covenants

XL

1. we  The Reltisunon of the Fruits, docs
mufl d- not extend to their full value, but we
duct f;:" muft deduét from the value the Expen-
:ﬁ%;f ces that were ‘ne for the enjoy-
to be refio-
red, the  fortill

Expences
Laid out up
on dm»

the Ground, for theSeed, _md
_thofe which are neceffary for gathers
“in the Fruits;and preferving them, An
Yhis deduétion is allowed even to Poffel~
fors who knew what th joyed not
to be their own't;h!ore{d'c LXpt

- being neceffary, :
fettive walue of theeykwmues, “which
confifts only in what remains aﬂ:a all

chmgcsmdedu&cd

,&u&:mmmme

nnnnnn

T CIVIL LAW, &

“becaufe the induftry . LIu: rere,
woand his b
“them. For the culture, the feed,

ment thereof : Such are the Expcnces'?

\ mrshﬁhm
But with reg

Boos 15

them fay hay RIS -
ﬂlz;f thﬂ y{r 't J" "l h“j e '
who 1s Maﬁ:cr of the {4 upl Wil B
produced them: and ' "ol
fuch Fruits is not tlu

4 GBS0 |||v"?

n.-

as been inftrumental .in pro cnng

all the induftry that is neceffavy for reap-
ing Fruits, or other Reyentices, do v
fuppofe the Ground which is to
them.. Thus,, it is to the Ri ht:.,of
Property which one has to. ﬂ\eﬂgrqund,
that the: %ﬁt of Enjoyment is,annex-
Revenue which may be
drawn from theGround belongs to him
who isMafter of it, deducting from the
value of the Revenue the Expcncos ne-
ceflary for enjoying it.

¥ Omnis fruftus non Jure {feminis, fed jure {oli
putipm.tr Lag. ff. de ufr
n perci fruéh mag:s corporis. jus ex
quo cipiuntur, quim feminis ex quo oriuntur,
afpicitur, Bt ided nemo unquam dubitavit, quin
fi in meo fondo frumentum tuum feverim, E-:gc-
tem & quod ex meffibus colleétum fucrit, meum
firet, 4.k 159§, 1. .

XIII

-
The Poflefior who knoﬁrs he 13, The
offefles not to be his own, is on'ly ﬂ}gwﬁd By
gound to make reftitution of the Fruits/ e ¥
which he has reaped; but'if by his ab- ke nofi
fence, or thro' negligence, and for the utionf i
want of cultmnn e hias not reaped Fruis
any ruits from &aund which. he®e
in pofleffion of, or if he has reaped joo, g

. ou!y ‘x~pa1t’tsf what the Ground might sherd frm

‘if it had: been cultivated ; #he Growd
l'n_: will be: accountable for the Fﬂ.ﬁts
whlch a, good Hufband might have
reaped.” For uhe yl:ldaﬂer of t‘hn Gmund

.....
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aGround, which he

he ma t negla& with impunity, I
hc]? it to be his own, that

which another perfon might have msdc

oflit with greater carev.

mmmodb
ﬁmt L;; ﬂ' de roi
oftbe

honefté
vindic, ﬁ ﬁxth Article
of l‘oﬂEﬂiow

5'.

4. The The Heirs orExecumm of unj &Pol'
warsr of an 111088, ase bound to_the fame Reftitu-
) Tof-TiOD as they are to whom they l'uccecd
ffir fuc-foF they come in their E‘ And as

ceeds 1o bit they haye the Goods and hts bﬁung—
gl mg to the faid perfc
: and thg‘
ents which they

E?: ho thcymayhap-
m orant of any un-
ling, yer their

not lﬁnda' e cﬁ'e& of

_ thc unjui’c poﬁ'cﬂion of thofc whom
they reprefent ».

' Hn:redu qnﬁm

fuccedentis. in  vitiom, par
I:.ilf.c.a‘lﬁﬂ!.k.é-

"m'.“m\ A . If;bfn s
'mﬂ in JE’L‘?&'E
to the ﬁrma?h“ wm ?f
j?'.:l;f uhi:m the DParties. " .

ofld&y Tlt 30, Art. 1. Saethcotherhmdn

of the fiid chirtieth Title

XVI

Alch?; the Rcﬂumnonlof‘ Fruits be
commo only of the Rc-
venucs Mmovmblc A yet fec-"*

ing there are Moveable Things which
mgeﬁmnnm, we may apply to
the fame Rules, wcorcgﬁnmrhcy

are applicable thereto® as fo

to :bc Revenues which arife from ni-
mals, and to the whu:h ma bc
-made of Things which are let to

by thofe who mlkzamdc of it, ﬁ;ch
as an Upholfterer who lets out a Suit of

Hangings *.

* Siveltimentn, aut {cyphus ‘petita fint, in frudta
hac numeranda effe, 1:1&'“10@& ea re, mercedis

nomine eapi potaerit, L 19, ff de wfier,
S TXVH,
Wh:mmmbaofymthem
ment, for which Reftitution is to

another, whether they ¢ in madc,mayhpcbhd,al:ho’thel’o{-

oney, as :bq_nmafg oufe, the feffor may have known that what he

b year. ., rumonm.n, ‘of a Toll, and others | g?&dwum his own, yet there is
of the like nature 5 or whether they be - due only the e of that en-
@m of the Ground, orRent paid nent, without any t for the

3 hnds; the Arrears Value of the Fruits of each year. But

; ' ifa Demand has been made of the

faid Intereft, the fame will be due from

~ the time of thcl):mmd.

16 Refti-

LA

Things.

= 17. There

1 o Inte-
ot due for
the Fruits,

il after &
;:Janm'
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fi7hat % A
J'roof,

1 Wy

uwm 'l“hcrns this whl
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TITLE W

OfPROOFS deRE—
SUMPTIOJVS and of
an OAT"H“

call that & Proof which con-
winces the Mind of a Truth:
“and as there are Truths of di-
: fo likewife there are diffe-
m kinds of Proofs. "There are Truths
whlcharcmd;-ga\dmt on the deed of
Man, and on all forts of Events, which
arc jmmutable and always the fame.
Thus, without meddling with the Di-
v mc Truths of which are a-
e of the Au-
of God whe reveals them to us,
makes us to feel and to love
thcm, and alfo by realon ot other
rent Proofs of an infinite force,
it 15 not our bufinels to treat of
We have in Sciences the know
a great number of Truths whic
certain and unchangeable ; - but r.ha'e
arc others which are called Truths
of Fatt, i?tlmtlmns,hno*!‘ what has been
done, of w happened ;
for lixamplc, that one has oomm:&
Ty or a Murdﬁ',

r.ho

natures.
cﬁe»daﬁ'a-m:bmof

of.

PnTc:plm, and Truths wblch ¥

in themfclyes : or # they dep N
other T'ruths, their Proofs canlft
connexion that links them:

which makes them to be Y,
by ;hc othcr, accordu:gm thoyhrc
uences one of another,.
Butm nﬁsw

dcpﬁm anPﬂb or
ha’f.:%"&e“’ E ffeéts W
not by Principles which are certain.and

unc le, on which that
which has happened, that we cantknow
it: but we mtﬂl: have recourfe to Proofs

f b g
= nnothq- muf’tmvcrlihzsyfmof

Tmﬂn le, if a man
has been kﬂkd*’on the higg way, bei
alone in ight time ; the truth
the caule of ns Murder, and the quef~

tion to know who it 15 that has killed
this man, will not depend on Principles
that are certain, oF which the Evi-
dence will lead us o the precifc know-
ledge of the Authorof this Crime, with
a certainty like to that which Demon-
ftrations 1n Sc:cncu do produce.  And
it may likewife fo fall our that it
dh‘cr:mpoﬂi:!c to know it. Bue ifit is
that m
which

to be linked toge-
ther with this

¢y, and which will

dcpend on Events that have happmed
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ne another, and ghcn the Vl':ht-
m‘lﬂﬁm anft whom there
ngm altho' it be
azthmkmdbfl’mofhas not the

“ver of thé certainty oFa Demon-

1, becaufe it is another

kmd yc: neverthelefs it has another
fort of certainty which fully,
when the fidelity of the Witnefles is
well known ; becaufe this Proof hath
its foundation in the certainty of a Truth
which is a fure Principle, and which is
drawn from the very %Taxmfc of Man,
and from the Caufcs wbm his
Agtions. Accordug to this Principle,
it is certain that vho have

Reafon, and who m not affed by
fome impreflion of Hat BC,
Intcrc[l', or fome other P , can ne-

to bear falfc together

urt of Juftice, and that upon

Oath And we may conclude certainly
from the patural Principles of our Ac-
tions, that Witnefles who Twear' that
ﬂf will fay nothing but the Tru do
tell it, if nothing ¢ hem

thc Natural Order. And tho it be
true, that the J cannot always be
fure that the Witncffes are fincere, and
that thg give their Evidence without
mrcml;;, ~and without and that
'ﬁcro&cm ‘Wﬂn:ﬂ'a; yet

it would be unjuft, as well as‘ablurd, to
give credit t8no Witnefs at all, becaufe
we cannot be certain of all Witnefles
that they do not lic. And it is a fuffi-
cient juftification of the Rule, which
deglares the teftimony of two Witnefies

wbc afuﬁc:eml’roof’, that it be true

, that it is the N

f‘oi' mtdlthct‘mthwhmht'_;

know, when t 0t do

without h:volv emfelves in the

guilt of > and in particular, if

ml:heEwdcne&ﬂflu hgventhcrcap-
whﬁhogmay make us

Tit. 6.

at_the fight of the danger to whtch he
feigned to expofe the Child, '

t may be remarked ‘on the nature of
theProofs of Falts in this Example, and
thaf of Proofs by two Witnefles, and

¢ fhall find it the fame likewifc in all
thc other Kinds of Proofs of Faéls, that
although they be different from thofc
which we' haye of a Truth in u
Science, yet there'is ftill this common
to all kinds of Proofs in general, that

their force confifts in" the certain cop-+

fcquenccwhrch we may draw from {ome
Truth that s to conclude from
thence the ‘which we fearch
the proof; whcthcr it be that we draw
a confequence from a Caule to its Effedt,
or from an Effect to its Caufe, or from
the connexion of one Thing with ano-
ther.

We have made here thefe Remarks,
to thew by thefe Principles of Proofs,
that mn all the &sons where the mat-
ter is to know i 15 proved, or if
it is not, 1rxsncceﬂ' to thereof
by the certainty of the Foundation on
Wthh [the Proof is built, and by the
connexion which the Faét that is to be
proved may haye with that Foundation.
And s it hap often, eicher
that the Foundarion is not very fure, or
that the Facb in queftion is not necefla-
rily linked with i, wc find then, in-
ftead of Proofs, y Conj c&urcs
which are not l'uﬁic:cnr to

roof of the Truth. Thun, for
Exampllz, if fome days after a quarrel
between two perfons, ope of
th und kﬂled, and that there is
nﬁ thc no manner of proof
befides the bare circumftance of  that
g.rr:], we cannot from thence con-

}I;h ccrtamty‘,

who committed

tb“ M;
, vF«
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~der them only

have, the.
blifh the trutll
in dlf

',élh-

the K

:uru, wnhout COTL: ~_
be that they arc dm
uncertain F

i_' the difference between
thefe two of Prefumptions, that
I;m have appointed fome of them
the force of Proofs, and have
»mt left the rluclg-';s at liberty to confi-
as bare Cange&um, be-

caufe in effeét thefe forts of Prefumpti-
ons arc fuch, that one fees in them 2

noccl]"r{_conncnon between thc tmth
of aét that is to be

of the Faéts from whcncc
it ﬁo!lows zl‘h

mme
it is cnated, bynnbdx&o Henry 11.

3

wn only from an

3 ;-_ _or that the con-
dgawn from a certain

- that if a Woman has concealed her be-

: unh:n!fotsﬁﬂl
Prefu

ing with Child, a.ncL:x

itto bed
nvately, without an “and it
Ee that the d never was

hnﬁnmd& nor had ck

all &@t&p;bhmm
dcmd her Chi with
death>. And t u'c are othcr forts of
Prefum whach'thcinw direés to
be held as certain Proofs; fo that we
ought to take good heed not to diftin-

the fenle of wmdw.
ﬁggnduto!'}’?&m
ner as never to take
Proofs, [
ons as are fu

of aFatt.

s 1o be
there are fuch Prefumpri-
cient to eftablith thc!l'l:bof

umption is extended to all the confe-

s which nig:;e drawn from the

yprove
+ .&

of Judicial Pro

4 man-

But whereas the word Progf . 13

)

5
'/tIVIL LAW, & Boox III.. ‘

&ve thcmlhcamcofl’mp bacnnfe

gments which the parties brmg"ﬁ

1

prove a Fa&.. There remains only that -

we mouldhdxfltlm A
ners m whic proved

be reduced to five Kinds ;
iz, Wl‘lt! , Witneffes, Prefumptions,
Confeffion o thc Partics, and an Oafh
Thefe five Kinds fhall be the fubjed
matter of fo many Seftions. And be-
caufe there are Rules common to all the
forts of Proofs, we fhall explain in the
firft Seétion thofe Rules which are com-
mcm tn thcm all.

fer down among th
fuch as only the P
ings obfcmx! in Courts of Juftice in the

matter of Proofs; fuch as the formali-
ries to be obferved for the
proof of Writings; in examin-
ting Witnefles, in
fwcarm thcm, taking down in wﬂ"rmg
their fitions, and receiving the
Objeétions that may be made againft
the Witnefies, by thofe againft whom
thcy are produced: the form of inter-
ting the Partics upon’ Faéts, of
the Oath of the Party, when
o:lw:ri('l is willing to haye th;
matter n 3 . -AD
the other d:mm Pmmby} whe-
ther it be in Civil or Criminal Matters.
For all thefe thmgs_rclntc o the Order
therefore
e LR ﬁ,‘“fh“m"ii
the r the
o ot’he{w:fe than they were by the
san Law. And here we ex-

the

Nature and Ufe of the feve-
Proofs and\l’rd'umpnom._ _

Kl;m ogctheeﬂ‘mhﬂknlawhmhrc-
ral foress of

oy ) By .

K J;’o‘ E‘C-T I.
4 Of“i’wg&ugmrd
&w-f

ith the Qifferent man-
y and
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s ad, bolds the of blood, ornext of order t
s wmg "“-ﬂ‘ i o ml&hﬂmm’ gt i
1 be - Proofs. Jepg'dg on Enuyotthc'l‘cﬁator,oughttoprovethu
m.,qf the Yudge. Thus he who demands to

: ed from an Obligation becaufc&'g-

tys ought to prove his Agg
who pretends to be
uf &M or Lands which are in the
m another perfon, ought t
mike of itd, ght to
MM s

- proponas; adire W"’;ﬂvmﬁ

2. Proof 'l'hcrc are two moﬁﬂoo& ofe . .
we of o which the Law appouw;o-h&*hdd_;s It follows from thcoprcmdmgkulc,q. He whe
fren certain, and: thofe whereof the effeét is  that in-all the cafes of a Fatt that is advarce «

Fadl, onght

mmwb two N
Wlmﬂi, aciilm

'Wl
U

e Y h

t’u U hm\ NRE
L ‘J}t “rha‘v.‘

J.P Mw"
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VI

6. Eh  Altho' the perfon a v
perty may glledges a falt which it ds meceffar
o fnr a7 orove, be mot obliged on his pa
romirary of prove the contrary#; e!;gmyncvm-
rhe facis thelefs, if he pleales; S better to efta-

alledged 67
i mgz : ht, p;m'ﬁfﬁn tml.h of the
pey.
&, Fruftea m'enﬁn aa ib o qm lite pulfatur,
?roblrlo X 3
" Si quis. geuumtrs fu:: ultré in {e {uf-
cipiat’ ti non ab re cfle oplnm' mo-
rem ¢ yﬂlpmhndn fc ingenuum. L34, f. 4e
P"";" VIL. '

7. The Par= It s equally frec both for the Plain-
ties bave Tiff and Defendant, to alledge the faéts

m“r:" which may ferve as a {bwmigmoitc;_
4 ", build their Right upon. each o
f:f 2% them is admitted, ‘goth ‘to_prove the
prove them. falts which he hll}'lftlf'ﬂl and alfo
to prove the contrary of the fals nl-

ledged by his adverfary . e

V50his is & wonfe flfth{nﬂdh.ﬂﬂdn See
the following Am?‘cl’:‘ ;

VIII
8. provided  'The liberty of alledging and provi
L':fr:?z: of falts, does not cxtcghgg o aIIP{bns

falts indifferently 5 but the Judg
to receive the proof only of

tion to the

ofctat

;ﬁ: " arecalled pcmncpt, or relevant ; that
is, from which one draw the con-
fequences which may ferve to eftablif
the Right of the quon who alledge
the &&s,.mdhew&_ the ¢

the Sentence. - Thus, ﬁx

plc,ml?m the calc.of two Brothers -

claiming each of them their fhare
their Fathcrs Inhcq:anc:, one of them
has been I\I Sentence declared 1o be a
Profcffed Monk, this fact will be held
for true, and well proved : and he will
be incapable of having a fhare in the

Inheritance ». But the facts which have
d between other

been formerly
pcr{'um than thofg W

e
might have reafons to_offer, which had
not been urgcd by :b: othcrs*' 3

-
v R.u jud;cm pro veritate atcspmﬁ"i.sq f

o conteft them at

mC&

.are undecided with refpeét to -
mdmuﬁbepwtrcd; ferﬁhcy :

de
» confh i ahw lld&?ﬂi
iis non )ud:‘:;xu';m fi‘;e} ?re udim #t.C,
3‘&&‘ G tit, C. inter al. aid. el jud.
.x.

In all the kinds of Proof, whether by 0. o g
Witnefles, or by Writing, or b{ orhcr{:;;f P
ways:d, the quettion. d.:'ph:tnds !::“IJ s
pmv or 1§ NOot, - always on whe pru-

rudence of the J who ought dence of
cern whether the Depofitions of “ 74

thc Witneffes, or the other f{orts of
v Proofs, be fufficienty or nor ®. And
this implies -two {forts of difcuffion,

which { be cxplamcd mthe tWo. ib!-

'Qﬂ:u ‘nd quem morl rmhndz
cu.lqua g‘{;ﬁdﬂ;‘t dl:uﬂo certo modo {atis definiri
cf 2. 44fib. . Hoc:
cril e i w oo
rioni: .-..“....‘

: mmmcm n‘h
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~if s mA&mldejlt
~of a Publick Notary, and
"dﬁdm is certainy or if it a un‘ly
ate Wiiting, figned only by the
~and to which m;y
put what date they pleafed: an “if the
A& has, the Pmm‘ tired to
muke it Auth «mduf:tbefuclz.
asmghttohr.recexved&u re

* Si teftes omnes fuﬁmhw,' cxiﬁ!
mationis fint, Lav. ; fdngﬁ&.r
‘Divus Hadrianus’

cedomix

SR T

L1 Nul indice &
b ? ﬂuﬂw «.& e
d (0.
: y - ) » r ""
XII. % A
247, 1 th The fccondcmmmnoncf Proofs,
n.-,-romiuz {ts in (thCl'l!l\ that wbwh refults
g from them for c&zﬁﬁung the tmth of
the Facts which were to be. ilrcw
whether it. be by or by
‘r]’::‘ of dh?mhmﬁemh
Depofitions o t
examines if the Faéts to which :h{
g:cﬁ: are’ the famc winch ought to |
0]
trom whgeh oncsnh able to draw
certain 1 aP the truth of the
‘ndJme A If ﬂlﬁ" D
graeonawmh the other, or in cafe they
ilfer, whether the d:ﬂ'qmce car be
rccnnc:led {o as to make a Proof, or
whether it leaves the thing uncerrain:
1f the muldxude oE Wi Jeaves no

2 mmm ?Iﬂsvnmws.»

{,carc W"Fo&s )

from the knowledge of thc Rulcs, and
from the Refiections ‘on thc faéts and
circumftances .

¥ ar quem modum rd:and:
Q!“ fsﬂu&m. nullo cerro modn ul?sdd:rdn

Shlt non femper, it e publicis
; cuju!qucF:a m::pcdqrﬁt;:ﬂ
us telhum, alids di & mmrsns.

confentiens fama confirmat rei, de qua
ﬁ:hn Hoc ergd folum tibi re!'cﬁbm
qamm‘m Roren slighend
tim alligari

1 tui te ncl'hmm-cg“

r _; I'p{chmm ﬁh: opinaris. Tl;

fides, mores, gravitas
uﬁs qui adverfus fidem
audiendi aon funt. 1. 2.
jufdern honeitatis &

fed

R iy
ﬁ:ﬁm%ﬁg; ndhitiuc fudks

R A o
Of Proofs by Writing.

HE force of Proofs by Wntmg
“confifts in t!ns, tlut men have

e
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and other Aéts which ought to bcw-'

corded ; and other the hkc

kept as ublick and p l
ftory of rie truﬂh of the hﬁh
are thcmrcco

The wtgttﬁn C ftho;c \;; a
roof of the o t who
ave cont ngag written Tefta-
ment is a roe{ of the will of him
who has ar. .And thefe Proofs are
in the place of ' s to the perfons

whom th ‘concetn. Thus, a written
es as a proof againit the
Sontradters, againft their Heirs, and a-
ainft all thofe who reprefent them, and
who fucceed to their Engagements.
Thus, a Teftament proves the truth of
the difpofitions made by the Teftator,
and obliges the Executcn's and. chn—

tees to execute them
Itls a‘l}mc m}iend how necef-
rmng has b&n, for
vcfm the memo; ents,

of Telhunml:s, and o o

kinds; and that there can‘hcno
proof of them, feeing ‘the
preferves without change or alteration,
whatever is fet down , and ex-

preffes the intention of b
their ow: oper vcgllmbth;y P:‘g’lliv_y

“of all
r

ting

\rvhoth they are written, and it is decef--
a
b;y whom they are
The great ty there is of writin
Covenanits, and the fnﬁ,mte number %‘
inconveniences that attend th e udmsﬂ' ion
of the prco{-' of unwritten
n the manner that it was rcceived by
the Roman Law, lnve been the motives
which induced the Kings of France to
make theGrdmancct, y it is
hfbitt-d to reccive other p E;
% for Covenants, wﬁm thc Sum
One Hundied Livres, as has
bccn remarked in another place?. © And
it is for the fame reafon that the Ordi-
MT ‘have dive@ted that there thould
be kept publick Regifters of Chriften-
eaths and Burials,
Ordmatmm, Admiffions into any Reli-
gious Order, to the end that people ma
cafily come at the certain proof of thefe
forts of Fats®. Which docs not hm-
der but that in cafe the faid Regifters
fhould happen to be loft or deftroyed,
onc may be allowed to make ufe of the
other kmds of proofs«.

" See the Remuark on the 1wilfth Article of the ﬁrﬁ
Seddion of Covenants in 1t is neceffary to ob-
fwr, with refped 10 this MMI’ the Ordimanees of

b rfﬂmx the proof of C s by Wi~

dm n r.\-md ra depofired i Il“:
w

idn rba mnu't Title af:h

g"fhm g"&pril :663 3

to verify 1hem; ﬂm'm, to prove
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7. The witneffes 10 6 written Aét will not
be received to prove the comrary.
‘8. Written Aéts prove only againfi thofe
who are partics to them.
9. No maw can by bimfelf makea Title
. 1o bimfelf. - '-
10. It s by ‘the Origingl Aés that we
- ought to examine the prodfs.
11, Cafes where the Copies ﬁud:, and
other Proofs, may ferve, when the
. Originals cannot be bad.
12. When wmention is made of one Deed
. in anotber.
" 13. Deeds that contradie? one anotber.
14. Counter-Lettors,
1y. Counter-Letters canmot prejudice third
’.‘rﬁ e -

L

Mtarare T YRoofs by Writing are thofe which

writte are drawn from fome written Act,

irefi fuch as a Contraty a Teftament, or o-
ther Writing, which contains the truth
of the faét in queftion’.

* Quibus caufa inftrui poteft. Ln.f_ﬁ dg fide inflr.

SR
3. e of « P t-down in writing, Con-
thefe Prooft. trallsy e and other Aéts, n
order to preferve :’hc f of what has
been done,, by the teftimony of the per-

fons themfelves who exprefs therein
“their intentions®.

* Fuung feripture, ut actu
facilis probar: poffit. L }.u}d de fide
de pignor.

cit,
bop Laf
o

3. Writeen

éroofy are |
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V.
This {‘trmﬁth of written Proofs, 154 Norrofs
on 6

the reafon why we do not receive con- a7 recerend
proofs by Witneflesd, Thus, hc;‘,’:'ffi

who would call in queftion a Teftument
that i made according to form, pre-
tﬂiﬁﬁ. ing. to prove by witnefles, either
that Teftator had altered his will,
or that huis muention was otherwile,
would not be admitied ro make fuch a
Emnf; nor he who fhould offer to prove

y witnefles, that he had not recewved o
Sum of Money for which he had gwen
an Acquittance.

‘ Contra {eriptum teftimonium, non feriptum
teftimonium non fertar. /. 1. C. e reflib.

Cenfus & monumenta teftibu
effe, fenatus cenfuit. [ ro. ff. de . See the
thirteenth Article of this ion, and the Remarks

at the end of the Preamble to this Section,

V. )

m\ﬂVé mu{:: nmdA th:‘ Rule c:- . Uhlefs 1t
ined in the ing Article, to the beprerended

cpafa'."wherc tﬁc'rrurh of an A¢t is cal- "
led in queftion ; as if it be ;Tf 1
that it 1§ s or that it has been” ~
made th the imp of fear and
violence, which render it null, For the
proof which is drawn from a written
Aét, hath for its foundation the fidelity
of the teftimony which the Writing
gives of the truth of what it contai
and when this fidelity is called in 13;&
tion, the Writing lofeth its force. Thus,
he who pretends to prove that his hand
hl::tbm _coun::rf"g:tcd ll)n a Writing
that appears to be i him, ought
to be received to %‘vﬁhi:&&a Thgus,
he who pretends that an Obligation has

2.3

L

™~
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"‘"""“‘hﬂu “which the Law prelcribes. For
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* ARt fimulata velut non ipfe, fed ejus uxor
compn:avmt. veritatis fubflayriam mutare aon pol-

funt. Queitio itaque, falti per Judicem, vel
fidem provinciz cnmmhlmf L2 €. plus wal.

wod agirur. Nec ﬁ;md
?-omm!me E rpu-pmwi doam. §
de comtr fud, T, 146 &mﬂp V. :
drhq u-u L. {ha ﬁ Sec
the nineteenth min the firft
Se&mmrhckuhofm.th wle ro the
cighth Setion of the Contraét of Sale, mdtht firft
Artice of the fume Seftion.

~ VI

}‘Vmﬂn)\&s have not the force of
except they have all the forma-

thﬂ‘e formalitics arc neceflary auti-

be J... ons for qualitying them to ferveas Proofs,

and arc marks by which the Law pom:s
out to us what written Aéts it receives
as Proofs, and what it rejelts. Thus,
for Example, in the Provinces where i n
is neceflary to have feven Witneffes
a Teftament, it would be to no. gﬁrpofc
to produce a Teftament which had on-
Iy fix Witncfles, altho’ they wt‘iﬂ:
fons of never fo
befides. that it ammﬂm?;y obfcnc
the prefeription of the Law. the prac-
tice of authorl a Teftament, barely
in confideration of the probity of the
witneffes, wonld be opening a door to
a thoufand inconveniences. Thus, for
another Example, a, Contraét which
th ies intended to execure in the
ce of aPublick Notary, and Wit-
ncm, would be w:thout cﬁi’:&,* if it
thcmfelves, and b th:
could write their mmes, and by the Nn-
tary. ‘Thus, a private Wmmg which
1s only written, but not by the

Pmya wmidmwne

mmmwg,mp:.qm

- -
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- defign

that 4t might remain tmchmge-
ablc, its force confifts in remaining al-
ways the fame as it was made at firitm.

" Contra feriptum  teftimoniom, non feriptum

teftimonium non ferrur, Il [ Jmﬂﬂ Sce the
fourth and fifth Arddes. g

VIIL. S

ﬁ L1
The authority of Proofs which are

drawn from written Acts, hath its effect -

aint the Perfons whofe confent s

crein ex ;;refl:, as being Partics thereto, . s,
and intt their Succeffors, and thofc o shem.
who have their Rights, or who repre-
fent them ; and thefe Aéts ferve as a
Rule and a Proof againft the faid Per-
fons®. But they can be of mqudscc
to third perfons, whofe intereft may be
thereby injared®.  And if it were faid,
for Examplc, in a Teftament, that a
Land or Tencment devifed by the Tel-
tator did belong to him, this declaration
would be of no manner of. prejudice to
the perfon who' thould pretend to be
Owncr of the faid L:md or Tencment.

® Cum’ fuis confdﬁ&ibus
L13. C de non rum. pecs. third Article.

* Non debet alii nocere quod inrer alios actum.
elt. Loxo ffl de jurej.  Sec the following Aticle.

1X.

No body can acquire to himfelf a . No man
R:ght, nor make himfelf Creditor to @ é /-
another, by Aéts which he himfelf mxy'f‘r?:,;”“,:" .
make at his pleafure.  Thus, for in- jumu.
ftance, a Judge will not pronounce Sen-
tence, the bare Authority of a
Journal ‘or Day-book of any pcrl'
which mcunons a Sum of M onc{
owing ‘to him b od)cr, that the.

um 1s due, nf‘ othcr gmof
of it, wuh
Book

m:efm: debeat.
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R it cannot be refufed him, what-
. gv‘:']’quality the may be of who
~ . makes ufe only of a Copy 9., -

T Qui 4 fifco copvenitur, non ex indice
I = cx%nuplo 3‘&1&}3? feriptura, fed ex authentico

conyeniendus eft. L 2. ff. de fide infir.
?!iryl.;‘i&ioﬁd Copies q‘qcmm&:. Teflarents, and
e other Aédts, of which the Minutes, which are rm
Originals, have been depofited in the huwids of b
Notavies, are in vhe of Originals, and ave vior call-
ed Copies s for they are [igned by rhe Notapie! themfelves.
But 1f there weve any Azeuifarion " Forgery, or if it were
W&omﬂ lome evvar i the agroffed Copy, it
be neceffary i that cafe thar the Mnute i [ilf

fhould By pendgced.

XI. A

1. cafes If the Original Deed or Inffrument
where the is Joft, ‘as if 1r has perithed by fire; or
C“P’;‘ g ,q4other accident, one may in that cale
wher prafs, prove. the contents of the Deed, either
may forve, by Copies thereof duly collated, or by
shen the other ‘proofs, if there be any fuch,
orginalt swhich the Judgé in his dilcretion may
cent % think ?\: to be receivedr. hin s
FExample, ‘mention being made of a
Bond,Pin the Inventory of the Goods
of a perlon deceifed, the Guardian of

the Hei

had.

{cir who is under Age might make
ufe of the faid Inventory, to prove the
truth of the faid Bond, if it fhould hap-

cn to be loft thro’ fome accident®.
fi-‘l!_usy.-.w;hm a Creditor receives. from
‘his Debtor gnytncm: of a Rent, if he
takes- from him a Copy of the Acquit-
tance which he gives him, and if the
faid Copy, which is called a Duplicate
of the Acquittance, be figned by his

Dcbror, it may ferve as a 'ﬁiof_:of' his
Title to the Rent, if the Title chances

0 be loft. . For it is the Debtor himfelf

0. acknowledges the truth of the
Cricars Tiies by this AB: which he
figost 10T s e r 2 e

ftri

Of Proo¥s and Presumprions. Tit.6. Sect. 2.

Thus, for .

Rule explaned in the p
thouBs of which there are’
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Itis not ground enotigh for demanding 2. #am
a Debt, or clhiming any other Right, ”’:”;"’}“
that the Tite thereof be fer forth in 7 i
fome other Deed which makes mention areher.
of it. "For this bare mention ol it
makes no proof, if the Title it felf docs
ot appear 3 unlels the perfon againft
whom one would make ufe of fuch a
declaration, 'had been a party to the
Deed which centains the faid declarati-
on; or that beciaufe of other confidera-
tions it fhould appear to be equitable,
and conformable to the intention of the
Law,. that fuch a declaration fhould be
received as a proof ; as in the cale of
the preceding Article v,

¥ Et hoc inﬁtpaé'ubemus. ut fi quis in aliquo
documento alterius_ faciat mention ocumenti,
nullamex hac memoria fiert exactionem : - nifi aliud
documentum, cujus memoria in fecundo facta eft

feratur: aur alin fecundim leges probatio exhi-

» quia & quantitas, cujus memoria facta eft,
r'obt;;riﬁudebcnn‘ Hocenim eu’:’r_n“in yeteribus
us invenitur, Nev. 119, 6 3. ¥ b37. §.5. fF-
..?'bgiy.gu.w. 1. de probar., LRy 5',’"

- XL

 Ifiohe. wad the Er;h erfon malkes 13. Deeds
ule of two written Deeds, or Tirles, #as -

whereof the one contradiéts the other, %7 ™

other.

-
"

they deftroy one another mutually, by
the oppofite confequences which will be
dr?lwn equally from the one and the
otherx,

* Seripturze diverfe fidem fibi invicem derogan-
tes, ab una'eademque parte prolatx, nihil frmitatis .

 habere porerunt.. [ r4. C. de fid, inflr.  See the

‘We muft not eomprehend under ;hc:.|.. u(;?rw
el i1y oy M’lck, o= ]

\, } 'ﬂt"'m: coﬂ e . - .1 g
which ‘ﬁqfkc fome ch@m "ih;':."'
the Counter-Letters are A which

* thofe who treat together feparare from
, when

‘they have no €

their Contraéts

mind to com in them what they
referve to explain apart in thefe Counter-
Letters. - So that the contrariety be-
.tween a Contraét and a Counter-Lie

'-‘ai-‘_ —
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XV. o o 2
s, con. The Rule explained ‘in the forego- ~ Of Proofs W Hintfes.
per-Lertirs 11 Article 15 not 8) h ﬂhdﬂ‘ﬁood m=-
caawtpre- Lilﬁhmﬂy of all forts of Counter-Let- E do not h.crcof the pronf' The fubjei
Judsce ibird gors but 1t is veftrtined to fuch as may - Wthh itnefles make in Con-marier of
P bave their. effelt  the tralts, in Teftaments, and in the other " S/
Parties, without prejudice to theinte- Aéls where the Law requires the pre-
reft of any other erfon. . And fence of fome Witnefies to confirm che
Cou -Letters, - and &crq A&s truth of what is there tranfacted 5 for
“hmhnnk . oI t}u&hndofl’l‘egfll comopfmh;nd}?d in
whi cmyc'bu‘wmthun,_{” y which we
no manner of effet, ! mm&&m
thuﬂ ns, whofe intereft - ' ion we mean to fpeak
rejudiced thereby?. Thas, for Ex- thnt is made by;b;

[
fi
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any way concern.. And it is for the
Publick Intercft, to reftmin the bad ufe

only to warrant againft his own
1&yand deed, t?\%:mconmncty thpdi:fr
two Covenants will not have the effe@
to annul cither the one or the other.
For one fees that the intention of the
Parties is, that the Contraék fhould fub-
it with the condition.r by the
(,oumcr-l,c.t::r ‘Thus, he who cH)

himfelt’ for a Sum of Moncy, ta.k(:s
1 eclaration fromyithe Creditor where-
by he confcntsthdt the Obligation fhall
have its effeét only for half the Sum,
will owe no more than what fhall have
been - on by this laft Writing.
And althe’ rhe Counter-Letters be of
the fame datc with the Aéts which are
explained thercin, and which are chang-
ed thereby, yet they are confidered as a
fecond will, which revokes thc fom'.ler,
or dcrngatcs trom iy,

¥ §i cum viginti
petam, efficeretur wcsﬁm’
dam, ut totim reliqua

li3. §.%. fdepa&' ScthcfoLowing.&mdc

le, if aFather, inm his '
hﬂ’ m “him, *;s a,m
F

aSmaf oney, or an

which private
facility they have m  aheir Familics, to
collude together in order to deceive o-
thers by fuch like clandeftine Aéts .

* Non debet alit nocere inter alios aﬁum

L de Ncn alreri alreru
gm;&ﬁo{:ﬂhl - 74 ", e A -
fimulata, velut non &, rg:l ¢jus uxor

com vmr. veritatis ggiﬂumm mutm'eI non
ftio itaque per udicem vel pree-
l:dam pm:ndw mmimh fa. ﬂup wal.

.'|f fe, alium églﬂ'c fcrih: feceut,

uis
Ph” naum qunm R;lrcztmu ac

cu ﬁ'audlbus
ﬁmlé ::Iid:g: wﬁ ﬁngt
potch, uod
C. e donation, -

Alrke' rkﬁw&kukqm fam-hcbim
m“rd:'u nml.c.'m. yer they may be applied
fo

™. B

SECT 1.

‘may make of the
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¢y the time, that their- Evidence mght

~ fuch as Accufations i Faéts

" \“’it may -he'pib—_uﬁMﬁj

by Witnefes, as-‘b'ubee_a
Ww#w

5 thc

prefm'ba; whc:ms n

Se&i E:’ch%etoﬁg treated bfm‘trihiﬁ'
on, the Witnefles are

hap by ¢ ancc o ﬁavcmled

of the F: ve,
i gt o bccn m mapxueé
g r“dwcll'fx; e %;gn wsy
er 1 1: nd thi CL ¢ in
in Trials coucemng le
the J admic the ﬁons of
Wi who \vould not be allowed of

[t}

“¥ho cénnorbe

ut down uoth: e

Seétion, touc
kind of Proof by Witn o8,
vemor. Wascalled Examination of Witne
am abolfl- fllturam ves “&“\q (
o m  ‘ufe upder 8

France. ww; ke

We M
wonnf Wis- Articles of
wifes ad fu-
uram rel

Eaminn-

47

be thereby perperuated to futurity b,

Mr Bnt t}m precwnon, which is atrended

inconyeniences, has been

W ufelels hikewife for orher reafons.

thofe who may be in haite to make
may take their meafuses

; may make their Demands, e

e their Fafts, in order to hu\c r

oot of them decreed, if it be ne- '
wwhmt having rr.cnurﬁ: to an
Ufagc that 19 meonvenient and full of

the . uncertanty. e

¥ §
" 8i deletnm W m mihi efle dicam, i
. quo fub conditione mihi pecunia debita fueri, ;:

» ln!:ﬂm uﬁihu gqne id probare poflim, qui tef-

co tempore quo conditio ex-
mﬂu I.4.n I ad leg. Aqual..

Finge ¢ffe teftes quofiam qui dilata controverfia
aut mutabune confilium, aut dcmicnc. aut proprer
temporis intervallum non emdem fidem habebune,
1.3, § 5. ff. de Carbon. Ed.

It may not be amifs to oblerve here he general

by the that the fame Ordinance of f"flmﬂ a-
l667'  alfo abolithed in France 'm- . e O

kind of Examination of Witnel- ;.. .
E:.,wﬂdi was called Enguéte par Turbess, ity
ul‘cd and wh;!cbhwas
m(lgdhod:n rclating to the Inter-
pretation of fome Cuftom. The lﬁgc
of thefe Inqudb was founded on this,
that the particular ﬂmﬁtm of Cuf-
toms were ¢ as Faésd, :
that they reccwcd proof by Wltneﬂ'cs
of the ulage mamn of
arnclc of a Cuﬂ:om ey called ¢ ﬁ:
ucls, par Turbes, fc ten Wit-
fles were only reckoned as one: and
hefe Witnefles were choien from amo?
theOMd’ the Places, and the A
vocates, who were the likelieft
" to know what was.the Ufage and Prac-
tice as to the Difpo nom oF thcarCuf—

P
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: W:z fﬂi-s and their
Witneffes in all matters.
mv be @ Ws‘mﬁ
qualities m W"
".W" tujc:

Witneffes wbp

Witneffes
with the Pa

8. W mﬁ: whamf Rdamm, or Ai-

0. Mmj&: who are Friends.
10. Witneffes who are Encmies.

ereffe ed
d in the Same mrm_ﬂ

\.1?".""."“-.“.“-'

‘Booxk 1L

caufis, ﬁémminpc-

non foliim in criminglibus
cunhrh}ilhg. ﬁmp&h dd § 1

8. Witneffes who are dmeﬂ:ch and - Caufes

depend on the part)y.

12. A ::mﬁ: who waver in their dcpgc- “au

tions.
13. There muft be two W‘ln]&: 20, make
6 proof. .t -

14. One may prodm ,w Witneffes.
1§. ‘&ura! wiews by which we are -‘a
Judge of proofs by Wit
16. Witnelfes againf} whom 1

exceprion, may.be.mi
17. Witneffes may be t’mpdhd togrw
evidence..

18. The Wm{uwgbr »,k mmd

by the Judge.

A o
=,~. le. igns.

wﬁbo are tmfd Ay mq%u

Im no

- Wit
i afm
22 Ignmo

b o8

% ﬂmddwﬂeq{:&cl’p’tymﬁ i)

o Whtnefs. Al
wﬁ-—-m"'ywsmmﬁf i
the Party who /

.z,f” J!M W;"ﬁwﬁﬂ? or :

' arg ia de adulteris qua .
i ' e, Wfadl&’uu }e&i

“ 1y 18.

W ¥ S8 Fog il f B

Hi, quibus non :mdmlnr 4.1
& f W‘: F“h";i‘:rm conli-
notamn & infamiam wite

ﬁm m:& reftimonit fidem. 7.3
§-5. L give Impubcqu erunt : gut
que r.‘w 100 nh%m p’lt qgn mmqum

:ﬁ’"" “”a"i mql:::: e, '“mm" '“"Ee.m”""
IV
Thc pmoﬁ whichase dmm ﬁ'om

: Ewdaxes, depcnd ch two. quali
Mv o::nltnenh praml-

mzhe
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4. Twe
qu.lb:m o
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Of Pnzéom M Pusumno‘ks. Tii:é Se&q 449,

. lum forfeir t of Probity. And if there fhould ‘be any -
: ‘f,s., And it WH; ﬁm‘% f;hi mﬂ tween thofe: perforis and 1 gc—gs
coo tha wnth‘mucﬁ ‘more cf it were who are chesrliariont e Allzq, fuch
pmtcd that’ ths.ﬁ'ﬁgm;ﬁ . “received .Whneﬂ'rt:‘r oughtA ;3 be rejected m
' m (3 v:dm"'_ Mcr on they may on
m .gw %, SRS, 6 - refule o give th::ery(Ewgmcc e-
- p& y in Criminal Profgcutions. We
. m reckon in the number of Allics,

refpeét to the ufe of this Rule,

vetini-  thofe who are only o by § the

=

d Confanguinity

and Affinity in the extent of the degrees
. regulated by Law™

L ¥ i ~iprhcm i publicorum cavetur,

ﬁt-“ne m\ﬁ%ﬁu ut reftimonium litis dicat adr-

| wverfus im, generum, vitricum, .

. *;'.

UP-

. " Qui i dicendum, vdmd*m_ﬂ" fobrinam, fobrinam, ﬁbrmoﬂmlm. chnr
2 dnm, wﬁ;nﬂm vdmﬁ&m mp{ufmj"fd.
3 s.;..r r Inlcgbu-thunap:turnegm aut focer
7 invitus teflimonium: dicere cogeretur, generi ap-
SR VI_ G ' ' ﬁ:m fponfum quoque filiz coumu:n placer:
6. Wimeffes If thWImcﬁ has ro-m of :667 Tit. u"' .

nin;;fﬂbFH.& mni?e‘:::ﬁc?n ! ik : g’m .wl‘fﬂm q‘:bi
terefled. _ce",dmm m’e&d or
glnv;:cnmﬂot be fure that he will make a

declaration cgatrary, to lns own mm--
reft.

lummmnuruwgm B, | g B T o A
T, 4 s, Omatbusin re pogra e e cgﬁ"“‘“‘” A y Frond.
L O .

fmwi_‘_ﬁf{'nfal?’ jhc & of ﬁsuﬁ{ﬁmwnmd

?‘*f | 1L %ndj on thc ht:: of
s ﬁMrenEIn the udge,mmtd qua of L )
L:?{ egz‘:;theidhmnw?fmc:nw the tic of Fncndﬁup, nnd,nhnn "Fy the y
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ought to be Wm
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rari Mg_! ut teftes L6, ff. de refiib.
aceufiror de domo produxerit,

inﬁiﬂ_ -non placuit. /. 24. ed.
jure civili domeftici teflimonii fides im-"

probatur. L 3. C. eod.
7 XIIL.
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. Profecutions ; or if the Fults be fo the perfons, or in {ome circumitances,
-, flight that it is not neccffary to be fo  or even in the Fafts; it is always pru-
: - exact in the Enquiry, as if the matter dent for the Judge to confider well the
were only a bare Aélon of ‘Slander or  Depofitions of % the Wirneffes, even
Defumationy in a quarrel berweenperfons  of thofe who are moft to be eredited, .
of a mean condition. Thus the right and to fec whether they agree with the
jud that is to be made of the ye- other.clear and certain proofs that may
Ié which tto be had to theDe- be had of the truth of the Facts, and
poﬁhons of Witneffes under all thefe circumftances. And m order to give to
vncws depends on the Rules which have  the Evidence its jult effeét, it is neccl-
explined, and on the prudence of fary to gather, the truth out of all that
the judgcs, to make a right application appears to be certain in all the proofs
of them, according to the quality of together*.
the Faéts, and the mrcnmﬁim:s“

* Ad ( judicantium) officium pertinet ejus quoque

“ In teftimoniis tas, fides, mores, gravitas teftimonii fidem, quod integra frontis bomo dise-
cxaminanda cft. £z, ff q‘h&‘ g © iy, perpendere. L1z, tm f. [fide vefhid.
T-lhnmfrdes d:lugmterexanmﬂa eft. Idedque
exploranda erunt imprimis cons XVIL

mocu uc:u is decurio, an plebeius

fit: & an honeftz & mcglum mr‘iﬁ'rgro no- The perfons who are fummened 1o 1+ 10 -
tatus quis, & reprehenfibilis: an locuples, vel. give evidence, are obliged ro conie ahd fe: may o
fit, ut lucri cousd quid facilé adinitzac: vel an i~ doclare what they know of the marter, 7/ "
micus e ﬁt adverslis quem teftimonium fere: wvel F 1 (i f e eui-
amicus i it, Pro quo tdhmomum dar. Nam i For the confequence of difcovering the e,
careat fufpicione reftimonium, vel truth of Fadts neceffary for the Admi-

2 qua fertur, quod hongfta fit, nl propter ﬂmam. niftration of Juttice, is what the Pub-

uod . ue ue inimicitie
g. mg:ﬁ“’-‘ ":1 gratiz, oy lick _has an intereft in.  Sa that the

_ Judge may compel thofe who refufe ro
23;9“:? iy ?gg-,m e rc{aﬁ; come and give their evidence, whether
habcﬁnﬁmé&m Vaheﬁrﬂeincﬂmt Tu

it l‘m Civil Matters, or.in Criminal¥.
magis {cire potes'quanta fides habenda fit teftibus -

ui, & cujus dignitatis & cujus zftimationis fint : ’Nond!d'qﬂhndum uin eyocandi fint (tefles)
g(qut.ﬁ viﬁﬁn!dmje, utrim uoum eun-  quos neceffarios dn ipf cogm!tg:nc deprehenderit
demque meditatum fermonem attulerint, amad ea  qui judicat. /. 3. nff de toftib.
qua veras, ex tempore verifimiba refpon- Conttitutio jubet non folim in criminalibus ju-
derint. quoque principis extat refcriprum  diciis, fed etiam in pecuaiariis, unumqmquc cogi
s Valetium Vm de excutienda fide teftium, in  teftimonium perhibere de his qua: noviz. 16. &
huec verba: QEI.DMIQ, ad quem modum de veflib,

bandz cuique rei {ufficiant; nulle certo modo If the Witnefs does nor appear on the Summons with

definiri potcft, Sicut non femper, ita fpé fme which be 1s ferved, rhe Fmdze condemsns bms in a Fine,
publicis monumentis cujufque rei veritas deprehen-  for which hus Goods may be astached and fold, and even.
ditur,  Aliis numerus teflium, alids dignitas & auc-  #us Perfon ny be mﬂﬁm-’ m cafe be does nos obey
toritas, alids veluti confentiens fama mnﬁnmr. red,

de qua quaritur ﬁdem. Hoc ergd folum ubi re-

the hth Article of the twenty
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XIX.

1o. 4nd  Sceing it is to the Judge, and even

ought 10 be roy Juftice it felf; that the Witnefs gives

F/5on. his evidenee, his declaration ought to
be preceded by an Oath, that he will
{peak the truth; that the refpeét which
he owes 1o Religion may engage him
to give his teftimony with all the fide-
lity, and all the exaétnels that Jultice
and Truth may require.  And if he has
no knowledge of the Fadts about which
he is interrogated, he muft even fwear,
that thofe Faéts are unknown to him 2.

* Jurisjurandi religione teftes, priufquim perhibe-

ant teftimonium, jamdudum arétari pracepimus.”

4 9. C. de zeffib.
Cum Sacramenti rr.rﬂztionc. I 16. eod.
Vel jurare fe nihil comperturh habere. 4. L 16.
See the nmth Article of the twenty fecond Title of the
Ordmance ¢f 1667,

XX.

s.rvenjs 1 the Witneffes have excufes which
of wime/~ hinder them from coming to give their
fes, which evidence, they may be difcharged from
are ""‘q"‘ coming. Thus thole perfons whom
Hem: Gicknefs, o(;- Flgll'cncg, or any lawful im-
liment difables omapcam? re
Flfg Judge, their nppcara%qc is Ll‘Ec{"cd
with®, ~ But if their fitions be
neceflary, the Judge may go himfelf,
and examinc them in perfon, or may
give Commiffion for that € to an-
other, according as the :}1 ty of the
Faét may require, and the Laws and

Ufage allow of it. -

* Tnviti teftimonium dicere non coguntur fenes
valetudinarii, vel milites, vel cum
Reipublicx caufa abfunt, vel s venire mon licet,
1.8, ff. de seftib,

Tid&mﬂo teltimonio excufantur. [ 1.4, 1,

XXI1.
o fiemef- Theve are fome. perfons whom their

-

e who ¢ Dignity exempts from appearing before
‘ ;thclg_?ﬂgtmtgwfﬁidmct;hninthe
vietr Dng- OMes where the teftimony of fuch per-
. ons may be neceflary, the Judge muft

¢ proper dircétions therein, accord-
gtqthc diﬁ’ch OEthi: Sy OF
?aﬂwgﬂq of the Faé, and that oci'
%y deferve it<, &)

& Ex

Erion
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3 :
tur, domum mitti oporeet ad jurandum. /. '1;,‘ A
de jurejuer.  Sce the preceding Article. ¥ - e
XXII. 2D

If it happen in a Civil Caufe, that a1 rag
Wirneis has his abode without the Ju- ;Lmq-p
rifdiction of the Judge who ought tofer#ees
take his Depofition, and that by reafon 775 ¢
of the too great diftance, or of the in- wh fwe
difpofition of the Witnefs, or for other ow o e
caufes, he cannot be examined but on 7w dids
the place where he lives; the Judgc':’;;ﬁ:
who has cognizance of the Caufe may, =
if it is neceffary, rccw:il the Judge of
the place where the Witnefs refides to
examine the fmnd Witnéls, and may give
him a Commiffion for that effeét. But
in Criminal Profecutions, the Witneffes
can be examined only by the _ludlgc who
takes Cognizance of the Crime <.

¢ Et quoniam fcimus dudim factam legem, ut
fi quis hic litem exerceat, oporteat autem in pro-
vinciz parte aliqua approbari, &c. Nev.go.c.5.L 18.
C.de pde infir. Hxc omnia in farrils quze-
ftionibus intelli ¢ in criminalibus enim in qui-
bus de magnis eft periculum, omnibus modis apud
Judices praefentari tefles, & que funt cis cognita
docere, d. Nov.e. g, i f.

The Fudge whe takes Cognizsmee of the Caufe, re-
quefis the Fudge of r::fau where the Witnef lrves, to
zake his Depofition, gives bim a power to do it by
& Commiffion for that end. V.Nov, 134.¢. 5.

Befides the confequence that & taken notice of in the
lafl Text, when the matter relates to the proof of &
Crime, the nece[fity of confronting thé Winefs with the
Criminal, s anocher juft motive why the Wanefi oughs
2'61 examied by liyml‘gr&ﬁn whom the Trial is

d.

]

XXIIL

Whoever have been imployed as Ad- ;.
vocates in a Caufe, cannot be Witnefles Advws
in it. For their teftimony would be? #* 7
either fufpe if it were'in favour of, “J.
the perfon whofe Caufe they had de-np. |
fended, or both uncivil and” fuf]
if it were againft their Client. And it
is the ﬁm:m 1 avg{ﬁn&oﬁ aﬁ Altc;
torneys, er perfons who fthou
m to be under the fame engage-

€

dicant. Quad & in execuroribus

the Witnefles -, .
W[




s fuerint poftulati, fumptus competentes
ﬁ?t:cxyu:. Lova, €. de teflib, 16.im f. eod.

W XXV.

ag. Afalfe I it happens that a Witnefs can be
wimnefi 1 conviéted ofP having given falle cvidc_ncc,
pafd- ot of being guilty of fome other mifde-
meanor, as it he has div the tenor
of his Depofition to the Party acculed,
he may be punifhed for it according to
the quality of the fatt, and the circum-

ftancess. '
f Qui falsd vel id;?é t:fhmunu dixerunt, vel
e erlogg gy v g A

A
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SECT. IV.
Of Prefumptions.

The CONTENTS.

1. Definition of Prefumptions.

2. Prefumptions firong, or weak.

3. Tbe foundation of Prefumptions.

4 Prefumptions are cither concluding, or
uncertain. ;

. Two [orts of Prefumptions.

4’5-. Pruf'c, wftfbo:f Witne(fes, and with-
oat Writing, by ¢ far:c of Pre-
Jumptions.

. Fatis which are beld as true. Falls
that muft be proved.

8. It depends on the prudence of the Yudge
to difcern the effet of Prefumpti-
ons.

0. Example of a Fait which it is nece/
fary to prove.

10. Exam of a Pre tion well
groﬁ;cd, ):ba: m{mém paid
was dne. 5

11. Another Example of many Accounts
between two per[ons.

12. Another Example, a Bond croffed or
torn.
13. E“.ih of a Prefumption that proves

nothing.
14 E.vq.ﬂ;:é o'tﬂg;'fﬁqﬁu inan an-

than thofe which ferve for Proofs.

16. Another kind of Prefumption.
vy. Anather fort

Prefumption.

T ! yhe ber

ment, and another who to be
Proprietor thereof, it isa Prefumption
that the faid Land or Tenement belongs
to the Poflfeflor: and he will be main-
tained in it, if the other does not prove
his right;; for it is ufual and natural that
no body takes poffeflion of a Thing
without having a Right to it, and that
the Proprictor does not patiently fuffer
himfelf to be turned out of his poffel-
fion®. Thus in a Criminal Affair, if a
Man has been killed, and it is mot
known by whomy and if it be difcover-
ed that he had a little while before o

uarrel with another perfon, who had
threatened to kill him, one draws fiom
this known faét of the quarrel and
threatning, a Prefumption that he who
had thus threatned him, may have been
the Author of the Murder.

* Pofleffiones quas ad te pertinere dicis more ju-
diciorum perfequere. Non gnim pofleflori incumbit
neceflitas probandi, eas ad fc pertinere. Cum te
in probatione ceflante, dominium apud eum re-
maneat. L 3, C.de probas, In pari caufa pofleffor
potior haberi debet. L 128. . de reg. ur.  Cogi

» ab eo qui expetit, titalum fux poffe(-
fionis dicere, incivile eff. L 11. C.de petit. bared.
L wit, C. de rei vindic. See concerning the Prefump-
tion in favour of the Pofieflor, that which is fud
of it in the Preamble to the fourth Scétion of Pof-
feflion, Sce the fourth Article of this Se&ion, and
the thirtcenth Article of the firlt Seétion of Pof-
fellion. 1

Prefumptions are of two kinds, fome
of them are fo ftrong, that
mount to a certunty, and are hel
Proofs, even in Criminal Matters®. And
others are only Conjectures which leave

fome doubt.

* Indicia certa, que jure non refpuuntur, non
minorem probationis, quam inftrumenta continent
fidem. L 19, C. de rei vindic. Sciant conéi accu-
fatores eam (& rem deferre in publicam notionem
debere, qux munita fit idoneis teftibus, vel inflruéta
apertiflimis documentis, vel indiciis ad probatio-
nem indubitatis, & luce clarioribus expedita. L wie,
C. de . See at the end of the Preamble to
this Title, the remark touching the Edict of Hery

he Second of France, ing Women who have
contmied thei teing wich AT % »”
Sir L |

The inty, or uncertainty of Pre-
fumptions, the effe& which they
may have to ferve asProofs,

the certainty, or unce of the

‘ rom the Prefumptions are
mhﬁthe of the

‘whi m from thofe
'mmw ncindiff
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2. .Profimp-

a= sions flrong,

as' weak,

< The,
=
Prefumpti~



