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XXIV. 
s4 , "";"" Merchants, Tr:Iodcfmcn, and others 
Iqt" EII- [0 whom any thin~ is due for Funcroll
...to;...,-Chargcs, ha\!c thrtr Afrion:agaiofi: the 
tr/. Heirs, or Executors, and if there be no 

Hein, or Executors, they have it a~nll 
the Goods of the deceared, :lS it they 
.had contn&ed wilh him; and they 
have moreover a Privilege, even altho' 
the: Goods of the dcccalt:d {bould not 
be ruAicient [ 0 pay his Debts; provided 
thefe Charges do not exceed what was 
reafonable to be iaJd out on the Fuoc
ral, according to the Quality and E,.. 
fure of the deceafoo. For the neea
lity of this Expence makes it nccdfary 
t o favour ",jth rbiil Privilege, thofe who 
furniJh it. But if the Funeral Chargt3 
exceed thefe bounds, even altho' the ae
ceared himfclf had ordered them by his 
Ian 'ViII aDd Teftamcnt, the Privilege 
will be rcftnlin{"n l O W hat {hall be jl1dg
ed rafonabJe nnd jufr, according to t6c 
circumftanccs b. 

·lmpmG funttis fem?" a blrrfditlte dedocitur: 
quz euam omne Cfo:htum {a1a~, cum 
boru fo}yeodo noD fint. I . +5. f. ,i4 ni'l' 6 {-fl. r... Q!ti propm- funu. :UltJUid impeodir, cum 
dehmao cactrahen:: acditW', nan cum.~. J. ,. 
ni. '11. 1. '1- f'. tI, ,,6. 1fHlf. jtd. ~ff. Sumptv. fu
DefU: arbitmnut pro faculutilKls lit dignit:tte de-. 
fundi. I. u. S. f . ff. tk r"i,. 6 (-p'. filii. ..t.
quum autem lcapitur ex digniute eJus qui fuue.. 
ntw: eft. ex au&, ex tempore. ex bona fide: ut 
ncque plus imputetur fWf\ptus nomine, qw.m fM'
tum t4. OIICJue untU~1::um. tXlum ea. u im
modj~ &a\un ell. crum J.beri nuCo f.I
adtatum ejus ill quem Daum ell, &ipfitUm quz 
ultra modwn {me CluC. confumittn-. ~id ergG Ii 
ex ¥OlutuaU' ttlbtoru imp:n{um dI:? Scicn(lum 
eft lIIC'C't'ONntttml fequeodam Ii I'tII cgudi3tllr JU{
tam fumpnll ruionem : 'pJo modo ILlttm f:w:ultl 
tum {umptU~ 6eri.I.I+ S.G.j'.tk,,%. 6-/~', 
[ ... . . 1.\. , . .;.,. 

X>"'Y. 
The Expences of proving the Will, 

or taking Adminiftration, of making 
loventor"", of S1Ies, Orders of Court, 
:u>d Difcuffions of Moveables or 1m
moveables, aod all other oecdTary Law 
Charges, are prdCrable 'to all other 
Debts e, For allthc: CreditoD:Iore Con
cerned in thefe Expc"co, tbey bcing 
laid out for their common Inttteft. . 

.. Pbn~ futnptUf ~ quI n«cfGric\ (.au. en, 
fanpcr preccdlt. N .. uicatuau(IQ bouorotn calN
l~ ~ falef . ~. ~. af.,.. MJtf: Q..1J;&Ofu:'"., 
tmDocu.l. dcdu&oenam coquidquid cplictadaum 
ftIIClitioClllm e.u6 ~pc:adina". diruatut. I. 7 I./'-. 
~ 1It.£"':;~. lib. , . 9. C •• J"" Jtftl. Sec t&e 
thirtr Arndr. 

XXVI. 
l'G. r.;.. In. competition :unong the Cn:di. 

tors of Publick Dcpofitarics , whore rmn_", 
Function is to receive lhe Sums of Mo-- 0 .. , f{ 
nc)" or other Thing.~ that arc to bt;,J'N~lIin 
depolited by order of Court, the per-;?,,;;;" 
fons who are to receive back wh:lt has :;""iltJ 
been thus con(jgnc:d or depofired, arc " /ht" 
preferred on the proper Goods of thefe ~'j. 
Depolitarics, before their private Cre-
ditors who h:lve neither Morrg:Jge, nor 
Privilege. And this Preference is ~_ 
cd upon the Intercfi: whieh the Public~ 
has In the Safer), of thole D tPOjitIlNlJ, 
~vhjch people arc obliged to cou(ign 
mco theu' h:mds d. 

, 

I 



OjPAWNS and MORTGAGES, &c. 
• 

Tit 1. S,e& 5. 
JJhjth tk! .., I. ;"tWw fill] • t..,,"'" "",. " , 
• ,.;u _ ..; J- ,,,, ~ 0[ ~ ,,,, XXIX. 
l1fnty' If ,,,, M",M' IMIfJ tfMt f""" ,I. U, " Tb 

jJJmij)';.,.J tkINblit.DrI*J'IIIIIJ" his 0#",,& e three preceding Articles relate 2~.Cw .... 
\ OtiliMrJ ". M.nm ,1M, __ 1.,1 1",f'IIftI. -., to ~he Competition between Creditors rmur/ Crt· 

lriftn!i kfWl,bt ,."" .. C",lItlrl " ,s" pNMid who aft'to re<:'Cive Sums of Money or '111'1 fr 
Dtl"f*? .hI INtw AlII1gllpl • .,.J,ji ,ht" A/(II'tl.p otber T~in dc:pofitcd, 2nd the ~lar_{t.:~A' Dr· 
I, I"riw " ,II. -AJimjJiM -I ,lit or-; -t .. tht . I r PU'l lt 
",.""..'"1 ,I,. "11rll"l' ," j¥(f -', Jnm I '-J 1/ [leu ar . tors of the Publick De~ 
muint ,,,, Dt~ft_~ 1I...u 1 __ to f~ from fitary •. But as to the CreditorS of Suni, 
7htnll, IkM Iii. CnJi,,,., 'I 'ht fWWM Oritf', oiIgbt of Mpnq, or ocher Things; dc:pofit
/. I, .",,,,,,,,1 11M .. flu .. riw .. IN l1IJtIMI,tMIu. d 'f h . . . , Ii MtW'ms If ,Itt IA'" ~ ,hi c.(".,..WI. IIkI# t'!7 C, I t cy come In com~J[lon Wit 
UIIIII .JI i" """,iIM&Iy"., ",IM hit, #tht Ojfiit. one another for thcir rcfpective Depofi
~ oG!7 "lltf' If ,T. ~u "tMf,C.jipmm/~ films,; the Prjv~ which thcv "ad 3.11 
., JMu N. Jhnm i1I rhr f1HlIIJ IImth .Ar1K1f. of them on the Office of the Receiver) • 

Wt"", JmtrU II Mail thlfo ~~/lUtnI 11m. ".. _.1 b ' p __ l' L_l'_ h' . 
,,~ tf 1hn1I tJtl"jIr. ,.".", til., " 1Ihw, friJtb :UK! t Clr fc.rcre:ncc ocrore IS partlcu
"",Ix H fl"rttJ tin ;bif sll6jtl1; .. mm ~,1Nt lar Creditors; being common to them 
trMlj'fNIiIJ 1)."""". "pw. ,"",.It it it to lit 1#ijbtJ all, they lofe the dfeCl: of it :tmong 
fw ,btU ,his ",,,,," ..",. f.D§ fmifJ. tbemfc1ve; and they come all in to !hare 

equllly in the Price of the Office; in 
XXVII. propprtion to their r"pcaive Cl>.ims~. 

;,. ""f~ If .",ong the Th·mg. depofited, of So t~nt, for Example, aU the .Creditor( 
.. " l·'-L . b be d h of one Order, whole Col\figmnent W:lS ':.~ Ii \V llUl mention as en rna e in t e. .. . . ·th C 

•'~"m~~forcgomgArtjcle, thercbCfoDle'bfthcrn pnor) commg m competltton WI reo- • 
• L~' th fc h d Ii cd ditors of anotnct' Order, whofe Conlign': 

#I btIn,. In 4.)I;mg, 0 e who -ave cr,o It ment was made a Jo0ft,' time !Ifter the 
them, or the penons to wbc\m they 
ought to rcrurn, will recover them 'Pre- lirll:, tberewould be no reference given 
kriihly to all other Creditors; for lt is to the 6rft, on the Price of the Office 
their own proper Goodsc. that is ilbjcd: U) their Privilege; but 

each Order of Creditors woulil have a 
· ·Si tamen nummi cxtt:nt yO»dicari;eos pofJ"e proportionablcSb~rcofthe ~rice,accord

puto ... ck}KICi{lrlil, tot natvrum cum qw vindiot mg to the Value of (he Effcas confign
ante: priviTcgia. I . .1+. S·l . .f. J, rtb. MIl. jN·If)'. cuby ev~ Olle of them. For it is·by 

virtue of their PriYilege, that the ere-
XXVlU. dftors of tbd"e Orders are intitlcd to rc-

119. Hr_'" IF he who W~ Creditor to a publick cave the Price of' this Office, whic~ 
#tIwtJfIm Depofirary, .bec.aufe of Monies d~pofit- . was mnde a part of the. ~fhtc ~f thIS 
,~.&!~ ed mto his hands, fuch as thofe are who ~fficer, only upon .conclItion of 1ts ~. 
foPiPmI- arc to receive baek Monie! th3t have JOg equallyapproprtated for the Sccun .. 
Ilzt· been configncd by Order of Court, or ty C?f all the SUIllS of Money, or other 

for fame other GauCe, has innovated his Thmgs,. that- fhould be ther:eafter de.
Debt, and changed the r;I.rurc of the pofited U1 the hands of the faid Ollieer. 
Depofitu",; :lS if "be has taken a Bond as • .Q.urritur. utrum ordo fpc:dttur eorutl\ qui de
fOr Money lent, he will be intitled no pofuerunt. so 'feJ4 timu1 omnium depolit;riorum 

• longer to any Privjlege l and it would J'3t1o hibe:ltur: !t contbt UIllW I,dmimodol:. 1. 7· 

be the f:1!Ilt tbing as if he had left his S· :/'..! ~~ ... "-',.,.",,"", m,,," 
Monoy in ,be haMs of the D<pofiury, ...... ..It ... "ildl " ..... """'~ " .. .". 
that he Ol~ht receive Intc:rtft for it j Mr. -fri'irtJ ""iJ..t.r .,.4Irttmt ,. 1I/4J, .. JIIIM 
for he will h&V£ thereh ch .,.,..,.:I the CtHii. -" Jl ~ (,. -&,. Or.I, twtfli".,J y ane..... ,,, ,hi Jij, ",.... fit IN s.w 'hM IIrf _",. 
·,Nature of [he~Ji!.., and COD\o'ened .1,.'.1" .c;,.Jnn 'i ~Or. ~ ,lIf1fIjth.", 
it i.nm a Con~ Of Loan '. Ihin if ... ~. ..... ~ "I{ Ibm. MJW 

,. rtuiw .. ,I. 0,"'" .. .."... ", '1 11M"J. ,., SMms 
, Cl!i ...... I'UMalir .. ~ ~ ... • c- .w .,'" II _ " .. .ur~ III ht ;, ,1/IfbJ J 

apenau, • acurlt c.wdi~ DOG ~tur. Et "1lMI .w .. iI ,.,/tM ;" "" J;fl flMr. I, rl
meriN. ' a1j1ld dt caim credere. a1iiad drpoQa'c. mw""" DM. f ,.. 7"j,J It !-;JaN • .... 
,.... s· "" ....... .... joI.1'f{.. """ fI-JI ... ...... -"fir'" .... ,. 

aM'''''' J.~."""u., _hht IHlwwf" .... ,.,~ ,hhCflllrlPMtt. 
11M MtIII-.-..,...; .... IMMnCitkIlf' of it ,.",.CWJi,f/I'1."""'" Or.I. M!J III ,. II. 11_" 
"'if~-. TII''' ", ___ ".am .,1",,· ~ tr-,. 6iIII. I{"0jin; for" it"'",-." ...... -.DfItf~ .. .,. s,,;., ..... _,.... ~"", '" ..... rm.ift.p : .,. ...... •• ~_k"_"", • .u-, --__ ~,.,f ... Qer , .... . 

..,,...'!..~~p P, "~II" ""- "'c./st/"-.0J'Itr. a. ........ ... 

~
• -"'.",. <I ........... N .. """'" "',., -' _. ,,,, -,p..> . ... - ........ <1-.,,"' .... u ...... 
• "''''''''_' ,-lIi,_ XXX . 

. , • " ..... ~ ... -.""''' .. AU,,",-, ___ L- 'cul A ... _ ........ _li- _ . C-..R !/ •. ; ...... - u ...... putl "tiP- 30 .•••• ., 
_ p~on, which gi ... to the Crcdl- _ .. ,,, 
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T.'-'e C I V ILL A. W, etc. 'BooK Ill. 
tor who js F,ivilegc:d~ the Thiug h
his pledgc,r:1~O' l.hcr~ be a:i,T;btr CA). 
vcrtaflr, nor Comleml1.uio% wbieh rx· 
pn:my mcnt\ons th.is .Prctertnce. F?r 
It is a~ncxcd to the TIde of the Credlr, 
by the N:ttuJ;C of the Debt, and altho' 
no cxrrtfs mention be m~ of it. ~n.d 
jf the Debt wac not of it [rlf pnVl
lcgcd, it c('luld not be made ulch by the 
clfcCl of a CoveRlUlt h, • 

~ rbil U • c.r...,.., t/ lilt thf {wl .. "'"'l ititlh. 
'TO(o tIt. If. a.. ()id. in ~uib. aut. pign. vd hypo 
tic. CQrItf. 

XXXI. 
! I. Dlff': Among t:11C Privileges of Creditors, 
rr"" ifff/~ tbel'C are rOllle whien nWeet only onc 
""k,ft'lt A'rarticuhr Thing :tnd do not lQCh to 
~';:f!· the rcl~ of th~ Goods ; and others af
*f a.J,. fee; all the Goods in gcncr.tl, ~irhout 

difi:inCl:ion. Thus, the l'rivilcge which 
the Proprietor of jl Oro\md has on the 
Fruits of it, for the Rene. of his Farm, 
that of a Seller . for the Price of the 
Thing fold; tnrt of the Pcrfon who 
h~lS 'lent MOlley to buy L2nck.or Tene
ments, or to mal..c Jmprov ts on 
theOl, do not cxta,:d fO all the Goods 
of the Debtor; but 2rC limited to the 
Things appro{ni3tcd for the Security of 
[hat pllI'tIcular Debt~. And thefcCre
ditors have againfr the Remainder of the 
Debtor'S Elhrc, only a Pcrfonal ACl:ion l, 
or a Mortgage, if they nave ftipulated 
it. But Law Charges, :md. the Funeral 
E'Xpr:nccs have their Prekrence upon all 
the Gooda without diftinEbon. 

I ~ tItt fonpntl Ar1Kk,. TJ;U II.C.~ 
'f,1,t 1M''''' "If. p,.'I.~t. 

I 5mc perfontli :laione debitum Apaul pndidan: 
petcre DOD probibcri •. 1.11. c. J" It,.,. 

XXXU. 

T,,"s FuncrnJ Charg .. nrc p"c~ .. cd be
fo..o: the Rent due to (he l,nrtdlord of 
the floufe, on th·c Mov..blcs of rh .. 
Tenants a, Thus in 311 the c:ucs of a 
concul11 .• "Tlce ot' Privileges, their Prefe .. 
rence is rcgulttcd by the Diftin8:ioll3 
which the Nature of the faid Prh'iicgcs 
makes. 

• 'II';J ;. " OM/",-.u "thf RIII.f t( ~tl' 
8M "" dH..MKItI .rIb. sun... 

• SIt "" ltt/ft,IIrt ." dJt ~ ,IM:J -""irk. 
• Si rolonlls vel inquilinus lit i. lJui mot{Ulu", 

nee fit unde funemur, t'x ift.«li, ilbW cum func-
raodun) I'omponius fcribit : & Ii quiJ fupetfluum 
I'tmaafcrit, hoc/.fO debita ptnflOtlC ttocri. I. ,+, 
S .•• ,. M ,,1.6 Mmpt.foa. 

XXXIII. 
If he who feU, • Houfe, occupied by n . ..t Co} 

a Tenant, refcrVts to himfe1f the Rcnt 'f'l'"}mRlf 
of the Houfe for a ccrt'.un time, and it ~ c:~ 

f •• "lIrf -"" be agreed that the Moveables 0 the IMw tIM 
Tenant -!hall rerve as aPledgc, for thef.."" Prj.. 

Security of u.e Rent ref.",ed to the w.,.. 
Seller, as well as for the Rent which 
{hall f.lU aftCl'Wards due to the .Bu'ter; 
the Seller /hall be paid in u.e firfr place 
out of rhe Moveables, if their Agree., 
mcnt his not regulattd it otberwifc p. 

• Infub.m tibi vcndidi, ,& diIi prioris anni J"ftI~ 
fione." mihi. ff:quenriu m ribi 2CCdf1U1l1ll: pjguo. 
tumque :lb inquilino dltorum JUI ucrumque {Ccu
tufUm-IXQ qudio ell. Sed 9c:rifimiJe ell id 
Xlum, lit prirna,m qU1mque penliootm pignoNm 
CluU Ieqult'W'. I. J 3'ff. pi p.t;'. 

XXX[\'. 
Itrollo .... from all the preccdingRoles, 1+. _ 

that n.~ong Creditors, there are threeo''''!'J .. -.{. 
Orders. The 6rft is, of thofe that are CrrjitllNt 

priyileg<;d, who go before all the others, 
andtalieplaccamongtbemfelves, accord-
ing to the diftinEbons of their Prcf<>. 
rene... The Ii>:oad, is of u.ofe that 
h .. e ~ho have their RIIIi! 
oiertheprm CreoIi ..... ~ 
to the data their M!>'f8'P ... Ana 
the third, is of Creditors bY Bond, and 
oth ..... who have only PerIGnaI Aaioao, 
who QOI &ei .4iftiiIguiIhed oidIer IIJ 
Ptivi~ or ~ .......... ~ 
fore jol¢>' ~ and ... .g I, 
in I':'!J'OI"'iaD Deba. . 

~JlAI ~"ftN . 
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. . 
• SEC T. VI . 

Of Subflitution to thl Mortgag" Dr 
to th, Priviftg. of the Cmlil4r. 

lX~"";,nALtho' this Maner of the Subflitu~ 
" ,,- IM~ tion to tbe rughu of Creditors, 
t~lT~fW:-bcing in it felf Simple ~d Natur:u, 
'::(,'kn ougKt to he plain :uld cary; yet the dif· 
hnJI. ferent ways of acquiring the Sublrita-

cion, and tbe Inconvenif.:nc<:s which one 
mOlY f.11l into, for want of obferving 
in every one of them that which is ef.. 
fential to it, caufe a multiplicity of Com
binations which play perplex thjs Mat
ter, and render it obfcurc and diffitulr-; 
For which fearon, we have judged It 
would be \ireful, before we proceed to 
explain the Rules thereof, to give, in a 
few word!, a general Jdo or the ,Nn
tu re of Subftitution, and of i Kinds, 
and of "tV hat every one of them may 
hav<; peculiar and eO"cndal to it. 

Dtjinit., The Subftirution which we treat of 
'. SMhJlit.· here, is nothing elfe but that Change 
t.. which puts anotber/erfon in the place 

.of the Creditor, an which makes tbe 
R r&ht, the M ortgage, the Privilege 
whlch 3 Creditor nns, to pars to die 
Perf on that is fubilituted to him, chac is 
[0 fay, who eruCfS into his Right. 

The moli fimp\e manner of Tubfijtut~ 
i~, and which lUal.ces thcRigbts of the 
Creditor to paiS always to hun w.ho is 
fubU:ituted, is the A'Oignment "fJ hich the 
Creditor makes of his R ights. Affign • . 
ments arc of revcral-«:,rtS ~ Some are gc· 
ncral, and of many Righes, fuch as [he 
Sale of ;lO Inbedtancc, which trnnfmirs 
to him wpo buys it, aU the RightS at 
the Heil, th:l.t he may -exercife toem in 
the fame manner I1S the Heir rumCdf 
might have done: Others arc p:uticu
Jar, of II. certain Thing. fuch. 15 the Ar· 
Jjgnmont of • Bond: Some arc.,gr.ltui
tow, as an A1Jignment made bv IDonor 
to a Donee, when the Donation con
tains Debts due to tbe Donor, or otber 
Rights: And tbere arelome Affignments 
wblCh ve made for a v::uuable confIde
ntiOIJ) 1,$ if a Dcl.Jtor afi"tgDs a D,ebt 
that it owiIJg to him for the PaylllCllt 
of b~ Creditor, or if • Creditor makes 
over to a third Penon, for a cerrain 
Price, a Debt dw. " due to him. 

An theli: rom at AJlignmcnts have 
dUo elfc:t1:, that iIu: AfT.gaee wececds in 
tilt J!Iocc of tile CrwIitOr, and that h. 
IDly """",itO tbcJl.i&lll. wbich .1< made 

VOL. I. 

over to hIm ill the ume mA.uncr as the 
Crtd.ltor m~' ht have done himfclf, be- . 
fore the nment, . and wjth tbe be. 
Delit of the ortgage, and Privilege, 
which the Creditor had . 

There is another manncr of Subilitu· 
rion to the Rights of a Credit()r, when 
his Debtor bOrrowing Money to pay 
what he owes him, agrees with the 
Penon of whom he bOrrows, thl1t t he 
Monics {hall be applied towards the 
Payment of that Creditor, :md that the ' 
Perf on who lends the ~1<>ney 0,,11 be 
fubfliruted jn the place of the faid en:. 
ditor. And this acquires to this new 
Credieor the Right of the 6rft, pro
vided it be mentioned in the Ac.quit. 
t:mcc, that the P ayment is made with 
his Money. For the Debtor who had 
ROwer to engage bimfelf to the firft 
Credieor, may a1fo engage himfclf, on 
the fame conditions, to him who pays 
olf the full: Creditor: and by putting 
him in the place of the firfr Ctedieor, 
who receives his Monies, he does no 
wrong to his other Creditors , and 
chmges nothing in their Condition. 

The Subflitucion may likcwife be ac
quired without tbe confent of tbe Cre· 
dito., by an Order of tbe J udg"l ,nd 
that either with the D ebtors cohfcnt; 
or fomctimes even without it. Thus, a 
Tueor who is willing to acquit wieh rus 
own MODey a Debt owing by his Pupil 
to a Creditor, who rcfufcs to fubftitute 
him in his room~ may procure :lD. Or· 
der to be made for fubilituting him in 
the place of the Creditor, upon his ac
quitting the Debt. And in this cafe, 
the Authority of Juflict transfcrs the 
Right of the Credjtor to the Perron 
who pays him, provided he produce the 
Ord¢( of Court fot" his Subftitution, 
and make it :J.ppear that the Creditor 
b:l$ beeD paid with his Monics. For 
the Judge does ro rum who pays for an· 
other, only the {''lme ]uftice that is due 
to him from the Debtor, :tnd tbat with
out prejudice to any other perron. 

There is yet another way of acquir
ing ;1 Judicial Subilitution, without the 
doOO of tbe oc:rfOll to whom the Right 
belongs, and even againft his will; at jf 
the Debts o'Wing to n Debtor are fold 
by Decree of. Court of Jutlice. For 
the Court gives to the PurChlrer, to 
whom tbe"Debts :>re adjudged, the 
iiun. Right whic~ h. would ho.. if 
the Debtor bad rold it to them: • .:J he 
will be fubftitutcd likcwife to theMo"
gages and Privilege5. 
- We md take notice in theJ\1flpl~ee, 
of another 40rt of Subftitvtion, which 

Ccc: is 
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, I. is acquireJ without :my AAignmcnt from 

the Creditor, without the confent of 
the Debtor, nnd wllbout :m Order of 
tbe Judge; but only by the bare eltt& 
of the Payment made to the Cf(ditor. 
Thus, when a Creditor being deGrou5 
to fcrure hi, MortgaJlc, and te-.ring left 
' t prior Creditor flinuld IOcreafe hIS 
'l)cbl by Charges, 01 lc:n he lhould . fcize 
tlpon tflC L1l1ds, or Tenements, mort
g;t~, pays off that Cl"cdi~or, ,he is 
iitbflitureJ in his place, proVided It ap
)It':lT by the Acquittance, rh:lr the Pay. 
h)Cnt h15 been m:\de with hil Monq'. 
I"or the Law prd'umes that he himfclf 
being ':l Creditor, he pays only !or tbe 
Sc:curity of his Mortgage; and It [u~
flirutcs him in the place of ~he Credl
lor whom he pays. Ahd ,it is the fame 
thing as to him who havlO~ purcha.tcd 
Ll'1nCis, or Houfcs, and fea.nng left: he 
fuol1ld be troubled in his Potreffion of 
them by a Creditor prior to his Pur· 
(.haf~ pays him off. And both in the 
one and the other of thefe two afes, 
tbefe Motives jullify :t Subfi:iLUlion 
which is prejudicial to no pafon what
roever. 

HE to whom. a Creditor makes ovcV' 'DfAfo I 
a Debt, is fubflitutcd to his Right,=III

T 

an..! he acquires, together with the ere- l,tW::'. 
dit, the Mortgtges and Privilegcsw,hich, .". lIN 

We (cc in aU thefe forts of Subniru
tion that rbe Right of the Cred,tor 
parr~ ti'Om his Perton to anot~Cf, who 
enters ioto his pbce, and th:l.t thtsChange 
OIl h'rPC::n only t~O WlIY5. O~, 6y 
thewil oftheCtcdttor who fubfbtutc:s: 
The other without bis will, by the Ef· 
Ic8: of the Law, which puts in the 
p)ace of the ~redi:or,. him to whom 
f.quity cr.mfnuts hIS R'gl1t. 

The CONTENTS. 

t. 'J'ht .;Iffignmmt fubflit.ItS tQ the Mort
• &au, a"J ID fbi PrkJilege. 

t . SubjHfUlioll wi/hoMt an Jljfit,lImt"t. 
3. 1", 'What matt"" 0 third PerfMJ 1II0J 

aC9u;retht Rigbl of 0 Cretiittn'. 
4. l/fJ'DJ • third Ptr/1!1I aC9u;rlS the Pri· 

l1ik:.e Df a C,ttu/ur. 
r. fIfI"JJ tbe Prrvilege is 0tf,Jirtd -:vilb

ONt Sttbjlitution. 
6. Of • C,..ditor ",ho ,aJt off • Credi

t". .." ont;ttll tba. b-filf. 

are annexed to It, whether the f\ffign~ u "',..;. 
mellt be m:l.dc (or a valuable confidcrJ.- "iktr., 
tion, or 1.f(~/is. For altho' it be tnle, 
that the Payment cxtinguifhcs the 
Debt, 2nd that it (wm far tbllt don, 
that the Creditor cannGt tranfmit to an~ 
other a Right which is cxtinguilhed 
in his penon, by the payment; yet the 
Affignmcnt which is made at the fame 
time, has tlte fame efftfr as if the Cre.· 
ditol" h,td fold h~ Right to ~im who 
pays him. And:lS to the cff'cB: of the 
..AlTlBoment, it is the fame thing to him 
who pays for the Debtor, wlicthcr ic 
be the penon who is bound jointly with 
him for the neDt, or his Surety, or a 
third Prnon ' . 

• Emptori nominis rtilm pi~ perfCC'Qtlo 
pr.r1l.lri debcl: ej\u quuque qUod pond v~itor 
aco:pit. Nlm bcnefioum venditOr" proddl emp
tori. 1. 6 . f. M bUt,}. 'If' fill . wtM. Si a mditore 
DOmtn comp:anfti. ell pigQOn. qux: venditor n0-

minis perfequi pol1'et •• pud pmwkm provinciz 
vimiial. t. 7. C. '* oM. 60 1flI. I. 6. trHI. See tfx, 
foUrth Article. 

CUm is qui mun lit IidcjufI"om h2bm., :ab UftO 

a 6dejuROtibw acce:ptl pccunii. pndbt :X1ioncI:. 
poterit quMlem did nu1lu jam dfe. cUm fuum per
crpcrlt. lit pero:ptlone omna libc:nti funt : fed 
non i~tn j non enim infO!upun xccpit : fodquo
dammodo nomen dtbitori. ftndklit. Et ideO bt
btl :Kli0DeS. qui:a ttnetur Ad ipfllm. ut pndkt 
rdiODCt. I. )6. f'. 6. J,fiJtj"g. Salva,c(ie tIJ3fIIh
us alliona: cUm pretium mtgil mand;at:lrum Klio-
11111'1'1 folutum. quam ac!iiol}1UI: fuit pd'eITlpt'II videa
au. I. ,6.1f. "J"m. 

11. 
Thofc who, without an Aflignmcnt ~.~ 

from rhe Creditors, procure an Order t-:;=' 
from t~e Ju~ge', appomting. them, up":'_ . 
on thor payJng of the Crealtors, to be 
fubftitut6d in their e1ace, acquire by the 
Payment,. the Rights of thofe Cre,hton, 
thcir Uongages, ::md their Privileges • 
and ~ thole of the King, if they pur
chafe the Debt that is due to him, and 
~temCc1vcs to be fubClituted in his 

7. A p.,tbll/,.. f.bjlit.ttd " the Crtdi
"" ...... he pays off. 

It 6i in te j .. fifci. tUm reliquI ~ dcbitoiU 
pro quo fattma". db! oompItCD. judcz adfcrip
fae. Ie tnn4ulit: .. hi, (ftItitoribu., quibut fifCUl 
patMw habmrr. ftt ... _ aomiDc tene., bOD pOl. 
.. """,....n. hi. c .• ,.....i!<. 8. Sdjlilllli","" AJlarbmt",. 

9. '1De $ujlittllio. is ".11 afttr P.,...... 
10. '1De ~.liiil1 .F u" Su/lit.'i •• tie

~s .. tlr. ~I" iN 'WbKb 
lhe Cm/ilqr', Rill» ......, ., tllt 
Ii,., ,/ .. #.ill,- IW $,,'jI;IIII;D". 

• 

1If . 
To ""quite without tile Autbotity of! ... -

Ju/bcc tbe RifIht of a Crctdicor, and bit::;-";" 
Mortpge, it as "fticicat tit have one"""."., .. 
Oflittfe two thlngo; titber that IK: ",ho "'Rt"( 

paY'- oJ,·· 



OJ P AWNS and MORTGAGES, f!k Tit. 1. SeCl:.6. 379 
f~ tbe Creditor take :In AIlignment 

,-... him, as ha.s been raid in tfle 6rfl 
'- Art.icle, or that he agree with theDeb

,or, due u~n paying the Debt for him 
he /h.,1l be fubllitutcd to the Rights of 
the Creditor, and that in this cale it be 
mentioned in the ACquittance, that the 
Payment wu made with hu Money. 
For rhen, a1tho' tbe Creditor Ihould re
fure to fubtlitut:e, yet he who I"'JS will 
acquire hi. Righ'J hy tbe Effca: of the 
Payment, and -ot rue Agreement' with 
the Debtor. And it would be the (,1me 
thing, if [be Monies lent being ,PUt it1~ 
to tne hands of the Debtor, With this 
A~menr, tbat he who lends the Mo
ney Ihould be fubllirutal to the Rights 
or the Creditor who is difchargcd with 
it, the Debtor Ihould afterwards make 
the Payment bimfclf, declaring in the 
Acqui[[ance, that it iJ with the Money 
borrowed of that perron.. But if the 
Payment is nude ooly upon the bare Ac
quJtt~nce of the Creditor, and not ac· 
companied. either with the ond or the 
other of thefe two ways of acquiring 
the Subftitution, it wiU procure to him 
who pays only Il b:lreAaion ;againfl the 
Debtor, for recovering from him the 
Sum paid on his ~cc~unt, even ~ltho' it 
ihould be expret1Cd 10 the Acqwttance, 
that the Paymem was made with the 
Manics of this third Penon. For it 
might be profllmcd that he bad acquit
tttf only what be owed c. 

• Res obIigttu uterus, &biro IOtuto libertndo. 
mtutn pd~, non ftnlln domioiwn adipifc:i potdl. 
l. 1 f. C. * ""'. 6 ~,. 

Non omniM fuctD1unt in locum hypotbtarii 
creditoril hi quorum pmmil :ad creditorc:m tranfit. 
Hoc caim t\mC obfn"¥atur, rum b qui p«UlIiam 
pofld. dat, fub hoc:: pKlo fTftbt. 11/ 1M. N>-J Ii 
fMitd ... 60 .. ......, ?'" fo«i.. <hJOd cUm in 
perro.. t&Q &ibnn DOD fit (judiatum eft tDim 

• Ie pIgDcn noa aetcpi1l't) fnllha putlS tlb! aauilio 
... cae canrututiolw ooftrz tid am rem pcrti. 
....u. I. I . C. til iU 1"!! "",. mJ. "',(wt. A· 
rtIo Nmdo Prl{co 'mpllt, &; Ii itl cootnrdum 
fit, ", ""-.'ftI.~ . .on aUrcr itLjU'Uf.' 
ocds taa.Ift. oIfi ,"....nt, IU [,II ,,..,,,, ffl' " 
""' ..... Helpc ... to ju. priml &c.tac ~ 
4i¥.ip&e:.a.uCCltlftfUtdc ~l, ,.,.. .. ",,"'-

S. • at-i ". ,. -...,; ... ,." III" '" ~ ..... ... ___ -*,.. .... '1-
.. '* ~ ,. ,."." fir P"J' '" n.It . 
... -,.J..,"""'" ... 't:!' .. " ... """'"'. 

,..,., ,w, ... iI:;·IIjl·,;}~. ,. ". "/JMI!!I" ,., E: ""." .bJ" u Iw jllJf 
... air ~ M J-If ...... ,... ,. l'I'. ,. 
.,.".... "-ft -1"1 fw .... , po.. 
.~ ..... _ ""~. __ jifa"h 
.~,,"'tJJ.i ..... ~ .... _~ _lii __ .. ., ........ """'w, n _.,. ... ~ .... _ .-...,,..,J,. 
5§''''' "'~of"'-J•• ,. -t=,"" .... ........... -_-..S; 
" -"-'- .... ~"..,. '" 'f ' 'a ./IIlI bIII, ... ~ "I ~ Vo .. I. . 

IV. 
. He whn p:1~ :l Creditor · h;U. is pri·., /t

vdcgcd, luccceds to hll Privilege, wbe-· I.''''''' 

ther it hf! by an Affignmcnt '!'Om the: t-;;:~r:s 
Crcdi~or, who makes over co him fim· k:' 1''' 
ply hJS Right, or by Ii SubfliwtionCrt4i"IP". 
made by the Judge; a' bas been fa.id in 
the recond ArticlC : 01' by :\0 Agn:::cment 
with the Debtor, u Ola.lt be txpillintd 
in the following Article d, 

• ~m pro p:ltre,. in cujUJ potdb~ non ens. 
pccuEti11l1 fifco intukrl .. k;ure prr .. rlt.ll:iOC)~5 rue." 
cdlilli, .t. ej\ls Ioazm, au pecun~ JJ\lmtrar~ tfl, 
('OII.fCt'Utus 0. 1.1. C, '" btl PI" ". trU,l..t, p,u, 
Si cUm pccunum F mlnro folvrra. ~ JUS 
lifd in tt trtnlfcfTI im~r:rlti, nt'IJlIC piporis c=. 
6. domum ... cI lIiud quid lib eo IICttpl4i, 1ubc:I pe:' 
IOmlem bl\ioo(m. I. ~ , C. I, ,"",1ft. 5, m 
te jUJ fifci aim rdiqu. fol~ ckbirori. l'rO quo 
Gris&ciebu. tlbi l'8mr.ttm' jtxIn )dfcrlplil & ftZIIl=
tullt. Ill; hb cttditcwtbui. quibus fil'C\I' pcKtor hI~ 
bttur. m qtw co nomine tmcs. OOQ potrllDt m· 
quiel2ri. I . .u,N. 

V, 
One m2y acquire the Privilege of :11· RFt";" 

Crtditor, without Subftiwtion, in the PrnI~; I, 
Came manner as the Mortgage, by nn:= 
Agrctment with tbe Debtor, thac he s.-bflir_Ii
w Tio {hall pay for him !hall h!lve the... . 
Privilege, And it is no matter whe-
ther toe P:tymcnt be made to the C~ 
ditor by him who lcods the Money, or 
by the Debtor with whom the Money 
has been intruflcd, provided that both 
in the one and the other c:tCc, it ap· 
pear by the Acquittance, that the Pay-
ment IS made with the Money of th:lt 
Penon r, us has been faXl in rebtion to 
tbe Mortgage in the third Anide. 

• Eorum nlUo prior rR rrNinnm. 'l'*'!m ~ 
amr. ad mdltorft ~ f'Cn'tNt. PCfft
oiBi: :Io~{I)O(!utn ..aplanusP utritft:l G 
ftatim eft ab infa-ioribut M pht'llqilrfot. 
III nro at 6 fIC' dcbitori. pc:rfoc.,,,. hoc dl. fi 
ante d nurnc:pn eft: qltGd quidcm potdt bclli~ 
did Ii modO non pan abIJP ia~.tlhun id bo
fUm fit. 1.'4, t, J. I'. .,w .... jIM.",. Add 
die T crtf cftaI OG tlir ~ Arriclr. 

""',,,....., .., fir ,.1'.,,- .. ., J,Iit",J 
" ,., OfJit., ...... ~ .. Diftw ... ~.", ... 
w..~, "jIIttj"",q"_~,, ,,1 ,. ... "., ,. ~ J-I wwnIfItllJ. if flli!l.
,111M If .. 1i14t, I{ ,. ~'I#Ir. hr';"~' 

/JIIIJ ",., .... .w..uJ "" 1fIIIfIJ. ,,;JJ forw ~ • 
'"'" ... ,. ~ " '" l.-. _, ,. /IIIJ if I~ 
OJ".: _ .~, A""~ MIl f'r"I" 'M' 
,be'!-1-,.,.""., -/f. AM ttl ,If """'I:<oJ 
.. """.. filM. tItn Artklr. ,4M tb.n -J • 
...... of ....... ·" .. -·.~ .. " .a-a.-. ..,., .... ~ w, 

""--"'~-""'.#' :...t:-:tt:'~·¥"'''''''''' 
ecc % VL He 

• 
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VI . 
'IM DIll .,/;«1, i. MtMhd i, IlJjlJ.,J" thi en

Jut" rhP tfttllthn, [IItU III it Jill Nu"l t. ,IN DfSr", 

6tJJ" Crt- He who being alre.rdya Credit r, pa),s 
tlitr " 1;, off another rCditor of the fame Deb-
1"'}' tff ,. tor, who is prior to himCdf, fuccecds 
~"':",.. to his M01tgagc:, altho' he ha.ve made 
1/111 tl.w no fitch Agreement, nor receIVed any 
blmfr'f. Subfi-itution, For his ~alit:y of Crt-

direr makes it to be prefumetl, that he 
pays bim who is a more :mcicot Credi
tor, with no other view tltlm tha.t he 
may rucceed in hi, plac<:, '\nd thereby 
fecure his own Debt, \Vhich diftin
guif1\cs Ill S: Condition from him who 
Jl'llving no ruch Inrcreft, }mys for rhe 
Det>Lpr without Subrtirutlon, a.nd of 
whom it may be ('.lid, th:u v.erhaps he 
w as under ;to Obligation to the Debtor 
( 0 ray for him r, 

f Phnc cUm tertius atditor primum de fua ~ 
cuntl dlmilit, In \oI:um II;jus fubllltuitW' in 0 quan
t112l'1:, quam fuperiori orfol,it. 1. 16. f· r,' ,.. lIJ 

/'Wl. J'. I. II. §.4. IN. L 11. § . .9. rU. . 17 . rN. 

VII. 
, . A PM'- The Purcholcr of an E£bte, imploy
(J"eJrr fi-b-ing the Price of his Purchafc for the 
';."""" '#Pa) mcnt of the Creditors to whom the 
~ .... o;;:;. Efrnte was mOftg9.gcd, 15 fubtlitutcd to 
hr,.,.,. of.thOT R ighe, to the Value of what he 

pays them. For by paying them with 
[he Price of tbeir Pledge, in order to 
fecure it to himfelf, he prtferves it to 
himfdf for the V:uue of what he pays 
them, agmnft ocher fubCe:quent Credi
tors, altho' they be prior to his Pur
chafta. 

II Si potiorcs crcditOf'tl pttunia nil dlmiffi rUnt. 

quibw oblirt2 fwt poffc:tho quam cmilTe tC dId,. 
ir. ut- l"ellilm pcrvtniret ~ t'OJatm priorcs crcdi
tortl, 11\ JUI eoruID fuarffifli : &: coatn. COl, qui 
inferiorea ilIi, Nc:runt, julla dcfi::nfwtle (C luO'i 
~. l.J.C,,.,,,,,-.,, •. M/.".[_t. £Om 
qui i Ocbitol'c CliO pnrdiumobli~tum comptravit, 
eattflU, tllt'lldum, qLUltCflUJ ad pdorcm aeJnOfUn 
ex pretio p«Wli. pcncnir. 1.17. g: ,w pit. 5cc: 

"" ,..ad"', Anklo. 

VIII. 

8.S.JjtItN. The Creditor who by virrue of hi! 
, .... ~ ... Mortgage, or of an order from the 

IX. 
, 

When the SuhlHturion by the Crt- , .'17itSIIJ
ditor is nccd1:try for lnlO(mining hlsl,' .... '..,,'· 
Right [0 the: Perron who pnys for the 1111 /1 .tft". 

Debtor, it ought to be made at the 1'1I)1I1t1ol . 

time of Pa) mell[, and of grnnting dlC 
AcquitW'lce. For if the Payment was . 
conlummatcd withaut any mention of 
the Subllitution, it being made only Ilf-
tcr Payment, it would be u(e.:lcfs. And 
the Right of the Crcdiror- being ex~ 
tinguifficd by [he PJ.y mellt, he could 
not mllkc over to another what he had 
not nny longer, nor fubttiwtc to 3. Right 
which waS t'X~ina i. 

I MoJdlinuJ rd'puaJir, Ii poll (ollitum Ii IlC 01:0 
pall:oomoe lJuod 0: allf; lutc:Jzdebnrur, aO:iones 
poll: aliquod InlCn':lInUm cd& fUlt. uihU ea (dflone 
Allum. rum Ilulh ~ fuperfuerit. t. 16• f. i, f#
I",. Sa: tb: lOllowing Ankk, 

x. 
AU Subllitutions, Affignments, .and 1 0. 11.f 

other ways of acquiring the M ortg:lgc, "'Ill/ill) rf 
or Privilege of a Creditor, whet.hcr by tM s.bfI,: t"t"", ..... 
Covenant, or by :In Order of the Judge, /'f"JJ.,. 
or othe:rwife, have 1\0 manner ("If effeCt, r..u/,tlM III 

if at the time of ule Subfl:itution, Af- ..btJ, fhl 
fignmcnt, or other Aa, the: R ight ofc:t:"" 
tbe Creditor was no more.: in being; ..,':,h, r: 
whether It be that it was extinSlli1'hcd"..., 
by llrcfcripcion, or :lnnlll1cd by a JUdg·,M sJjJ' 
ment, or difchargrd by a Paymem., Ot I"t#l. 
that it had ccaCca to be thro' fome one 
of the Caufcs which fllall be cx})l,lined 
in the following SeCtion. Thus, in 
~cnions rcl:lting: tD the validity of 
Subfl:itutions, Affignmcnu, and other 
ways of acquiring the Mottgngc, or 
Pnvilegc, of a Creditor, it is oeceJfary 
to examint~, if at the time of thc Sub
fiitution, the Right, the Mort~, or 
the Privilege, was fliU fubGfting l . . 

I Si domino, folrit ~i~m, pif!;nu. quoque 
pcrlmirur. I. 13 . i. I. p.iII /'IV. Sa: the tollow· 
log Scalon • 

.JJIM Judge, attaChes the Rights and Aaions 
tIItfII. which h is Debtor has ag-,UnR: thofewho 

are indebted tCl him, procwing what he 
has attached to be adjudged to him, is 
fubftituted to Ibe Mortgages and Privi
leg" which his Debtor had for tb. 
IXhts that arc anacbcd h. 

SEC T . 
• 

• 

I 



O/PAWNS and MORTGAGES, &c. Tit. I. Sect. 7. 

'. -. , , 
• ' S E CT. VIT. 

In ""hat mnnn" the Nortgngt t'1ldf, 
or if txtinguijbtd. 

The CON TEN T S. 

I. 7'be MDrtgagt ;s eXliNgMifled jy PtI)'
mini. 

1 . By a Nfl'lJlJli(J11. 

3· By the Oath;f the Debll»', '1IJhtn tbe 
.Dtht is rtfe,.,," t~ it, ana he 
['UJ((lYI Ibal he owes "o/hing; or 
by " Jridgltltnl whicb _((1'1111 bifll. 

4 - By tw'J tbing /h(ll is i»jftad 'f P"j
menl. 

r· JJy ""figm"g Ih, Debt, in cllfo tbc 
C"ditor refllfts /(1 rueMle p_~ 
mell' . 

6. If tbe P,,),lIfCnl 'Whi,h 'lUIH made ~OtS 
nol Jitbjijl, tbe M(Jr/~4Jl revIves. 

7· 1'b, .ftfor/!.(fl,' is ex/ina, if tb,1'ltJtl 
is PUIOIII D/ C(}mlllC1'lt. 

8. Or if it h.ppw I. pmjb. 
9· 1'bt Prtj'&r;ption Df tbe Dc;, exlill

&Nijbtr ,., MM"gag" 
10. If the jJebtor lofts bis Rigbt II the 

Pledge, I/MCrtt/i/Dr lofts his Mort· 
. gal' ." iI , 

11 . EJle(t of R edhibition of lIN '/'hlllg 
fII"lga[.ed. 

J z. . 77H CretliJ". who eD"{t,,ls II (hi A
litntltion of his PI,dth lifts his 
1.11orlgage, if be 'HS "01 rxprcjly 
rrfrr1Jr il. 

q . If Ib, Crrdilor COli fonts t/J.t hi~ 
Pltdge be engage" I, a"ollMr. 

14· Tbt J..\t!ortgage re'l);,,#I, if tIM AlitNfJ. 
tiQn does not 14a tffeil. 

If. ill what tIItJlI1It1' w, ,rt to ttnicr· 
jlt'"' the Crtdil,r's &Mft,,1 to Ibt 
Alienation. 

I. .. ,., 'THE Mortg.tge being onlr"nAe. 
l.IIrtl·,,;, cdfory oftheDebt, the 1 J.ylllOlt 
:::;;fh- which annuls [he Debt, (;XtinhJtIHhes 
... .,,- the MortSlUC·. But it is necdT:uy 

tha the Payment Chould be entire, of 
all thou: i'i due, for Principal, lntC:refi:, 
ond Charge'" . 

• Si doaiJws Ml/YCfir pecuDiam. pignus quoque 
pcrimi.-. I. I J. s. 1 . f. M 1'4'" & h};. Pl£I'IClI'it 
C'IIIlU ra~. foRrto debito Idtitui dcbrrr- psg
aendti&.a:iiIUa ftIhI" dccImt. I. 10. c. th rIM". .... 

• Hili ..r.as. ... .-xl detraut. oIJi:rrenn" j.''''' 
"---...... 1"J.j . ••. f.-. 
tmfo· Nam 6.. moIiaam de iJm:. "d' u1iaia 

t in debito ,.rc.--. daarCtio rei obllprat DOn ro-• 

tdllmpe~hrj. 1.1 . • / . c. tltMt. wW. liP, 1IfI,. e. 
,. 1.6. C. " liflr. nil, 

Sft: th, founh Artldcof the third Sc&foo of dli. 
Tide. 

II. 
Novation, which c:xtinguilhcs the l . ~. a 

lirfi Oblisation, changing it into tI. newN#WII-. 
one, extlOguifua alro the Mortgage, 
which was an Accc:lTory to it, if It is 
not reCervcd c,. 

• Non dtbiti obligatio pignld pcrcmit.," ni am
n:nir. ut pignus repmna t.1 (. { .•• f. * /'11'. 
<iI. 
~ .Io., N/1'IIII'. ;, ill ,IH TId, #f ,VAllt_,. 

H/' 
'V hareverannub the Debt, difchargc:s] . BJ II" 

the Mortgagt. . Thus, wben a Debeor, o;::,: ,be 
to whofe "Oath the Debt is rd'm-cd, ....w.. ,j. 
[well., that he b!lS paid it, or when he DIM II ..... 
is acqujtted bY:l Judgment, from which!","",. If. 
there lies no Appnl, the D ebt !lnd the -oJ It OM 
Morcg.lge a~e annulled. And it is th~;::I' _ 
[1mc: t.hlDg 10 all the.caCes where therWII I " 
Obligation fubfil!:s no more ". ., .7-1:-_ .... 

• Si defererlre r:n:ditlnc jUr.lvit debitor Ie dm: M!1UU 
non opo1'~. ~ignUl libttuur ; qUI:! ~jDde fu· /,;in. 
~ur arque G judicio abfolutuJ dret-. Nfm &: Ii 
i judice qltlrnTiJ pC'injuriam abfolutar; fit delliror. 
I:lmetI prgnus l!I::Jer~ur. 1. 13. f. ,.,~. orroJ. ftt'I. 
.. oft brPIJ. Jdtm du::crc debcmtU. Yet.li qua ntlO-
Ik OblilPtio cJU$ linita ell. 1.6. NtI. 

IV. 
' Vb.ltever molY be reckoned to be i,i".BJ"""'7 

the phce of P.aymcnr, cxtillgllifhcs [hct,~ :""-i" 
Mortg.'lge. Tllli for Example, if th,e; ;"jWJ 
Cre-dn or contents himfdf either with a .,,-.. 
Surety, or with another Debtor, in. 
{lead of the fOrmer , 01' with another 
Pledge infl=! of the firll; in:>ll [hefe 
cafes, :lnd others of the like N:uure, 
the Mortgage cc:ares, if it apFC.llrs to 
have been the intention of the Parties 
to difcharge the Mortgage, and to re-
Ihain the Creditor to tllcfe other Sure-
ties, altho' bis condition become there-
by lefs lldv:mtag(ous r. 

• Item Iiberatur pignu.r Gve (olutull1 eft. debitum • 
five: (0 norni))e fAl"ISfIth/,m eft. J. 6. f. ".,..-J. 
,... Satisl1d:um autem :ao;ipImtU q~ 
yolui, creditor, lim non. fit folutum : five 1Ilili: PIB' 
fTO!'ibu. fthi Clveri Yolwt. ~t all hoc r«abt : live 
IidejuJfon"blu. 6ve reo dato. five pmio ~Q(). rd 
DJ.KiaCOftfflmOtlC. aafdtur pigDcntiliaxm. 8c ce
nmlirer dic:cndum erit,. 'luotJeJ rfC'Cdcre mwt ae
ditcJ: ' pitr-e. 'ideM 6risfaaum. Ii ut iplC. "0-
Jui~ tiM ovit. lim in hoc dca'ptU. lit. 1. 9· So J. 
t · .. ",.· .0.1. 3' C • .. Is.,.,.. 

v. 
If it it by reafon of tbe Crtditor·s re- f · !IJ :

mf0::'8 his Payment, that he detains rh('~ ., 
Pledge, or iDJilb to han it cxpoCed to laft ; .. 
Sak:;- thcDcbtor may ccndcr [be Mou~y ""~w 

In 

• 

• 
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rtf-l' s If in Court, and tborign it, ;n "m!er to have no longer effeCt, if [he Ufuuuci 
rfJ'IIWl'..,.-his being difcharged from the Debt, to Cearcs, even altho' tbe Debtor f'hould ~. 
"".. hiodCl' the Sale, and recover hisPlcdge, turvive the lors of his Ufufrua, 2$ if he " . 

together wilh the Cofl:s and Damages had it only for 1 certairi time,',· ,. 
which the Creditor may owe him be- I Slcut re corpot&li . milKH. ita &: wufiuau 
caufe of his Delay r. eniuao. pignus hypothtttn periL I. 8. J'... ,.. • 

.J. !'il'" See the: re<"Ond Arddt of the Gith Scc~ 
, 51 ~ crtdifoitm ftait. quommu£ d {oIntur. fi. ofUfurrva. • • 

re6:~ .giro pigncratit'" '.10. §. ',f.M N",..n. 
Si oRint in judicio pmmiam, debet rem r ljtt\0f2-
u rn. lit' ~uod fua intcrcft confeqw. I. 9. S . ..Ji. tN. 
Debitoru cienWltiatiO, lJui c:rcdilori fuo ne ubi rern 
pignori obliptam diftrabat, 'lei hi, qui .b to vo
lunt (X)mF~ dmwItn.t. iu &mum cflicu eft. fi 
uni .. ~fum tam foni. qaim uful'Ifum olleNt dI:bi 
tum creditorl. toque non ~£ientc. idonca fide 
probuioni •• ib ut oporter ckpoIltum oAendat.l. l. 
C. JH.u. 1JtIIIJ. til'll. '''''' 11', p. S« as to the matter 
of Coafignmmt, the RC1lW'k' on the !eYCIlth Arti· 
c1e of the third Seaion. 

• VI. 
' , rf tbt If the p.ayment, or that which was 
]IrIp1K1II tQ be in lieu of it, had 00 effiil', the 
.,r,hith .. ., Mortgage wou1d I'e\'i\-e to~tber with 
'*1",1; the Lr edit i as if rhe Cre<htor had ta~ 
;: MOI'f: J{cn jn Payment an Affignment to a I. rt- Debt wirh Warranty, and that he could' 
wvtJ, n ot getPaymenl of it, or Hou[es and 

IX. 
If the Debt for which the ~ortgage 9. ,.", Itt

W2S given, be cxtinguifhed by Prcicfip • .fm1'tilln I{ 
tion, rhe Mortmage, which was oo']r. ,hf Dt~1t 

A ~ Q b Db' IXtml"'J"" an cccuory ot tee t, lS annu· ' I thtUtrI 
lc<P, 1'1" • 

X. 

L andS with the fame Warranty, which 
were .eviCm.i from him, or that a Minor 
had given :mAcqu.ittanL."e, againftwhich 
he was relieved. For thde kinds of 
Payments imply the condition that they 
/ban fobfif!. But if • Creditor of full 
Age had contented himfelf with :lI1 Af
fignment to a Debt at his own peril, 
and had given a Difchargc, tbe Mort
gage ana the Credit woUld remain ex
tinguilhed, altho' the Cmlitor !bould 
not get Payment or the Debt that was 
made over to ,bim t. 

J f the Debtor who had mdrtgl1ged 1 0 , If til 
a Lund or-Tenement, happens to fore ~"! Itft, 
the Right he bad to it, as if he is ftript :~;H 
of it by an EviB:ion, or by a Power of IblOr£;, 
Redemption, vCfted in a former Owoc:r, /4ftl his 
or in tho next of Kin, or by othcrCau- M"'t'l4 
res, ' the MortRe which he had affign-. it. 
ed on the f~d I.::md or Tcnomen~ ooes 

• DebJrum cujUl mnninitH. quod per f*li CO&
Yeatioocm il'llltiijm- hChm remililli. etlain nunc 
petcrt non 'fcuris. &. uJitItO tnOI'e piguon yiadi. 
tIft. I. J. C. M MtJ.JJp. 

Vll. 

not fubfill:my longer. unleli it was by 
his own proper deed th,i he loll hi! 
Right f as if, fOr Example, when he 
was able to defend himfelf agaiDft tho 
faid Eviaion, or Power of ~5IDpti .. 
on, he yielded to it J jf he DI8ktttd to 

:rio J( the'L:lI1d, or Houfes that arc mort- demand the Sale of an EIlote, tCized on 
;....,... g.ged ccafe to IX in Co_cree, .. if . in the hands of • third PerUm, :lI1d 
~ u.'1itIf8. they are dedicated to tbe Uk of a wbich bcloruzed to him j if he did not 
iftb<'~Chun:h, ' or OWl., Publick PIaa:, tbe defend himf.1t in a Rood <Auit I or if 
~~:'" M"'.1gIge IUbftftt no longer. But the be abondoned a'!j' ~ way his Iligbt. 
_ . tlmIitoi h'th his Action againf! the For in all tbdi: CIItr, the Creditor may 

Price which his Ddxor tca:iv" for exercif. the: Rigbts or hit DebwIt ib. 
therb '. order to prdCrvC blt own-. 

~""'"-~~""'i1'- " .... __ 6<. "1'--............. .... -"1"' ..... 
, vm, ra. " forU .,w . •• , . 1bdiDr c.idt6D 01· 

,...,.: ~ s-::r:pnr docIiKet: Mlrf.," .......... oIt,6olri ...... _ .....:iiOfi..m ..... _ 01110 .. _ 8. od[. A.thc~uponalAndorTe-
~,. nement whacb . toperith by an 
/!"'fI'- Imutdotion, or Aa:idcu!. fu61db 

III> I.,.. fo ~ the: ~11JIII!" 
wllldo • Cmlitot ... !'I"'!! & JC.i&b. Of 
lJlidIua belonging to !lis DoIIcoi, Wm 

..... cmPftll:i~ •. pipI"*' _,.. -,,,,,,,,,,-*:SHf,Xlfl 

........ ti, ... ~ .. ~ IIIJI!I'" ...... L,.. c.. ,.. 
XI.Jf 

• 

.• 

I 
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Xl. • 
r • 

,,: ' '£frII If 1\ Debtoe who h.1d bought j Haufe;, 
-r.,;t;;M. 0:- Land., or a Movewlt, aod had .1-
.. t{ t. tel'wards engaged it to a Creditor, ha$ 
~-'~;l mind to dlilOlvc the Sale by Rodhibi. ,.§ . tion, that is, by obHgins. the Seller to 

take back [he ~rhing fold, bccau(e of 
fome defea in it, his -Creditor may hjn
dcr bim, unlefs the Debtor provides for 
his Security, either by giving him the 
Price which the SeUer Ihall be obliged 
to reflare to him, or by letting fiim 
have rhe Thing fold, if he is willing to 
uke it:lt 'the Price w hicb they iliaD a
gree 00 11 , 

• 51 dtbitor (\jju. m pignod bbll~ cr:mt, fer
wum q~ ancm rtdhiwcrlt. lID. adinat &rviao% 

1ocu. ctrc I Et tIIlgis dl ne ddiolr, nili ex .,ohiQ
tate O'cchuwu hoc -naum eft. I . • . f. ,,-.... ",.. 

SIt' I/" fol Anitll rf iii. tltwluh SIll_ "w. 
0ttIIrtt1 "s.dt., 

XU· 
ft. 'It. The Creditor who coments to lhe 
Oris,. Sale , Donation, or other Alienation 
=.~.6t whkh his Debtor makes of a Houfe, or 
:;;:; .. lands, tha.t are enga~ to him, or 
, I,U who fuffers it, or raii6cs it, has no 
.,~.~.I.ja longer any Mortg.tge upon the faid 
hiI f"Houre, or Lands., unlcfs he rererves it o. 
~;"'IPFor he has conlentcd to a.n Alicrution 
tnJl1'" which could not ha\'e been made to his 
{It'IIr it. prejudice, if he had not apJ?rovcd of it: 

ind his conrCnt would dCCClve the Pm'
chafer, jf he might afterwards .make ure 
of his Right of Mortgage. 

• Creditor qui permittit)oem vCllirc pignut di
mittit. I. liS.". M "'I' JIlT. Si mnfcnCn vendi
rionicrcditor,li&ratur br~ L7'''' ,...-" 
/"P. Si in VMtione p1goorit lXIIilCb{cric credi
tot, vel Uf clcbitor bane rem pcrmutct. vel donct, 
vc.! in dotern &t. dittndum nit plgnUJ libmri : 
nili 61'1'3. auG rignor .. (w oonfenlit vd vcodirio· 
tli"d atcri's • .• , ~. I . fIi. Siprobavcri! tc fun
Gum f1]eratUm, poffdlionc::mqueejul t lhi IDliitlm, 
ftitnll do ~_, ~ qux libi tUm i venditorc 
obIigatum dicit. UccpliODC earn rcmovd>iJ: rum 
otIIiptio pignoril ~fmru lit contnhitur. &: di{~ 
fotwltur. L".C."'--;f.~. Sed & Ii non con
cc:flUst piJnus VnlW1dlllrl. Ii ntIm lDbuit ymdicio
ftCD'I. idcni ait pro~m, J. 1 •• , S. I. iM jinI f. ..... M.",.. 

n.J:>bI, t"',-r_. jt dtj{""'" AtUtk tfthU -. X11I. 
IJ • . 1f'. If $'I Creditor confenrs that hisPlc:dS,. 
CtUit. be ~J!ed to Mother, he refignstohim 
~&. hls ~lit" But this confent ought to 
"+" be ruth ulhot-be explained in [fie fif
.... l'" .. teemh Article. -.... 

• 
\ 

· ....... ..:t ::. "":.t:"ium ::::t::"a. 
(1"«NdAWCWI!U" dcbiror rem 
t8da. ~ ...... SUI Cuua ~ ,.. 
UI 'LSeri. "n.£. fIIlI. _.,.. ", 6.[. 

XIV. 
If the Sale" or other AltcnltJon, made '4- ,."" 

by the Debtor, with the conrent of his Mifrt,.,. 
Creditor, h:tpptns to be annulled, or~..ch.! 
that after the obtaining of thiS conrenr,:"".4tI"'; 
the Alienation is not ~compUlhed; the tm If til. 
~rcdit.or, in that. cafe, enters agam co 
hiS Right . For lt was only in f.'lVOU( 

of that .AliOl;ltion th:J.t he rcnounctd 
his Mortgage. And it would be the 
f:lD1c thing, if he hnd confemed tbal: bis 
Debtor £liould devife to a Legatee the 
Houfcs, or Land!) mortgaged to him, 
:md that the Legacy fhould be found to 
be null, or the Legatee Ihould renounce 
it". 

• BcIlI: t)~tar • .fi forte Rfldit~ rei fp«".a!tttt 
obIigttt: noo .. aim. an n~ b:K rtf acd..lloO dt
be1r. !luod coafc:nlil : ut pud. 6 qll.l mio j utU 
..mdinoocrn impcdiat. dlcawum dI, picnu, ....... 
11:. L • • s,..u.I, ••. ",!iP. SiyQ!UAtltCCfe. 
ditor'is fWldIU aJienaros ell, inverec:undt applic:ari 
fibi cum credit« defJder.lt.. Ii t~mcn cf'fcdus tit jO.. 
cutu ... enditioni.. N~m G noD l'CnlCfit, nOD dl 
f"ti. ad repd!endum aeditorcm. quod 'tOJuit'mite. 
t.8. S' 6.~, Vmditionb mtem lIIP$;iontm 
~tcr acdpen debcmus, ut!t Ii per_ 
m lit. va.-.t qUod concra'it quod in iutcUigtDl~ 
Ut lit .fi jqttum rcpudiuuth Ncrit. coonld'Cat pit
ou" J. CS, ~ u. VoIUDtate mdituris Pl£"uc 
dcbitIor vcadidit. 8( poIld ~t inler C'Um Ie; 
cmpcorcm. Uf i nndidoQC difCEdmnt, jw pi~ 
ris fllnllt] tti! tn:dltori : nam licut dcbitori, ita ok 
aeditoti prittioum jUt rd1ituitur : ~~ omnilm~ 
dO cralitor priIlmum jlllmnitllr. : {cd tt2 dem~m. Ii 
emptor rem retinat, DCC redd:r.t vendituri. /, 1 0 • • • 

xv. 
We ought ~ to take for a, coment 'r J".hM 

of the Creditor to the Alienation of his --- ... 
Pledge, the knowledge which he may~.wz 
have of it, nor the filence which bco.Jjt.,: 
keeps after he knows jt j :IS if he knows UIIfott $ 

thut his Debtor is about felling a Hou1C ~ A/k!w~ 
which is mortS!ged to him, and fays'" 
nothing of it. But in order to-deprive 
him or his Right, it is nccdftu'y that it 
appe:lJ' by fome Aa, that he knows 
wfiat is doing to his prejudice, and that 
he confents to it. And 2 Creditor does 
not lofe his Mortgage by his confent, 
except w ben it ap~ evidently that 
his Intcntion is to rdign it, or that 
there be grouod to clwgc him with dif. 
hondly, for not having dcclam! rus 
IUght, when he was un<icran Obug>l-
tion to do it, Thus, for Example, if 
he who bad mortgag,d(~a1ly. Hour", 
or Lands, to a former Creditor fOr an 
Annuity, C:ngIgtS it in the Came manner 
to:a fccood creditor, for anothctAnnuity, 
dec!.aring [0 bim clut the raid Houfe, 
or LIDdI, were not mort~ to any 
body elk, and that tbe lira CreditOr 
/igaod tbe Corn..a either IS • P2ttf' 
or _ • Wi!lldi; be will have thereD~ 

rtndrcd 



• 

The C ~ V I L . LAW, &c. BOOK 111. 
rendred himrelf an Aceomplicc to this 
fa1fe Declaration, and cannot ncrciie 
b~ Mongagc: on the [a~d Houfe, or 
lAnds, to the prejudiee of thi!l<cOIld 
Creditor. Thus, on the contra!'Y, jf a 
Creditor figns, :IS Witndi, a COnt:r.ltl: 
of Mani"B,e, or other Deed, by which 
his Debtor tnl!'ges 011 his EI!atc, he 
{lull not lofe his MoJ;tgagc for not hav
ing entred his Ptotdlitron. Thus he 
wile figns, as \Vitnefs, a 1'eftamcnt, in 
which the Tdbtor devifes Houfes, or 
i.:mds, that aTt mortgaged tQ the [;tid 
Witndi, w;U DOt lofeh;, MortSagc· 
And in genmI, we ought to judge of 
the area of there A pprobariolls by Sig· 
nature, or otherwifc, ac;cording [0 the 
e.ircutD.ihnCc:ll ()f the Q.9ality of the 
ACb, of that of the PerCons, of the 
Knowledge whicb they Olay h;wc of 
the wrong which eithcr~ their Appl'o
bation, or their Silence, may do to their 
own ] ntereft, and to that of others, of 
their Sincerity or Difingcnuiry, of tbe 
lntCl)tion of the Conmaers, and other 
circumAanccs of the like Nature'. TIT L E II. 

0/ the SEPARA7ION 0/ 
the .GOODS of the De

. ceaftd, from thqfo of the 
Heir, or &uutor, among 
their nfpeElive Creditors. 

g E l,:lve [em in the foregoing Tbt ~ 
W Title, that one of tbe utes of~/w.f/ 

a MO~:l8e is, to fecure to the I • 

Cr ltor the E!F.\rt: of th~ Debtor, in-
to what 'hands foevcr if parra. But 
when it pa(fcs only from [he Debtor [Q 

his Heir, or Executor, the Creditor 
p~en'es his Right, altho' he have no 
Mong:age, beciufe the Jior, or EKc-
,:utor;- fuccecds to the ~ only on 
c6ndition that he acquit the Debts. 
Th.., .U the Creditors of the deceafed 
are, with regard \0 hi. Heir. or Exe
cutor, in the fame condition in which. 
they were, with rape/!: to their Dt-b
tort every one or them maining Oft 
t~.Elbte or the de=fed, ,;tbCr their 
Mcmgago, or their I'ri\lne"" or thOr 
JiOIpIC area... fuch ... ,dOOW bad it ia 
r,beJ)ebtor', lili:,Qme. -""i this~ 
whicll ~ the ~# the Dobiiir 
to I"I!i [0 hit .Heir, . oI'~,,J,av-

~~ ~u theCrem~the .... or~r, ~ ife 
ir ~ 011 .. . whidl 
. bJ Jnhcr~ ~ • 

. lion, 
( 



Of tbe Separation of Good!, &c. Tit. 2. SeC}. I. 385 
' . • fion, it hhpens t.hat when the Heir or • E. OOnrnrio tuttm. aeditolu Tit;i noo im-. , ( Executor as Ilot Etb.rc enough of his pet~l1t ~tionm1. HIm liM 2li('U1 adjicien-

't1wn to fatisfy his own Creditors, the do lib, O'edltornn. c:rediton. fui ticere Mcoiorem 
Creditors of the deccafed 21"(. in d;t~cr conditiol'lem. I. , . 5.1. f'. • i'f'MM. 
of rocing the Ea.te of the dee i:d 

It is truc, tbat in certain clfes the go to the Creditors of tbe Heir, or Ex~ 
RfJ1IuIII Law did e:ot the Separuion ecolor; and provifton is made gg.tinfl 

this, bl repnnting the Eft:arc of the de- of Goods to the reditors of the Heir, 

ccared rom that of his Heir, or Execu- or Executor; as if he ~tcd :L bur-

tor, for the benefit of their refpeccive denfome Inheritance, or Succeffion, in 
Creditors. or<\<r to defraud his Creditors: and yet 

It is be the lire of this SCRaration, even in Utis cafe it did not grant it cali-
that the reditors of the decca 00, who ly And this Separation had likewire 

fear that the Heir, or Exccutor, is not place in fome o~ cafes, which it 

folvent, hinder the conhlfion of the would be necd.lcli to mention here It ; 

Goods of the deccafcd with thofe of but thefe Exceptions were not fuffici~ 

the H eir, or Executor) tbat the Goods mt to do ~ftice to the Creditors of the 

or their Debtor may be ~cr"ed to Heir, or xccutor, and our UGgc al-

them, and may not ~ to t e Creditors lows them this Separation without d.if.. 
of the raid Heir, or ·xecuror. tinCtion. 

nut if the Credirors of the Heir, or • v. I. I . S~J. 6-{Nf· ff. ,. /rIM"II. 

Executor, 1fC afraid, on thcir pm, left This remark concerning our Uf.1ge 
the Heir, or Executor, who is their in this matter, will ferve as an advCT-
Debtor, Cf\gtlging himJClf in an.incum- d(ement, that we 2re to extend to 
bred Inheritance, or SuccefTion, his the Creditors of the Heir, or Executor, 
Goods fhould ~o to the Creditoi'S of tbe the Rules which ihall be ret down in 
dcccafed, to t cir prejudice, the fame this T itle, altho" mention be made only 
Equity demands, that they m!ly have of the Creditors of the dece:lfcd. rcwcr to diR:i~inl and fcparate the • 

thte of-the ~ or £,ucutor, from 
that of the ed. As to which it 
is necdl:'lty to ob(erve, that aitho' the SEC T. L 
condition of the Creditors of the Heir, 
or Executor, and that of tbe Creditors Of lh_ natur_ tmd -if_as if th_ 
of the dcceafed, ought to be ~ual, yet Seplll"4tion. 
the R oman Law had ordered It otbcr-
wj(~d did not allow the Separation The CONTENTS. ot 5 to the Creditors of the Heir, 
or Executor, for this fearon, tbat a I . -z'1u ufo 0/ Ibis Scparali(1l1. 
»d,tor being at liberty to bind himCelf, t. 1« StparMi01J ;s indtpt"titnl (In tbe 
he may make the condition of his Cre- Morl!"!,. 
ditOl'S worfe, by cotring into new En· ; . Lq,afttS h4w the rigbt of Separa-
~ements, to thejr prejudice '. But lio1l. 
I s nicety has not been received into 4. SeparlJlion /fI'f a De6t that ;s ,,"'i-
ufe with us j and i~ has been thOUfht tio",,/, or 1/ 7lJhiib tIN I".", if ",/ 
n:aCOIlOble, that tbe liberty whie a ,.tt""". 
Debtor moy have to eonma DCW Debts, r. 1j the Heir, (Jf' EXUllt"., btu a/rl$'-
altho' ~rcjUdi« may we from thence " /IIi",.". Ibt GHlis .f Ibt 't-
to his rCditors, OUSh[ not to be: drawn WIfed, thert (a" b. 1U Stpllr(l" 
to ruch a c~e. For if it is J?Cl. tjOll. 

mlttcd. to thiJ tor, to ertg.I8c him· 6. 71H E"'''I/."I .aM '" the Hrir, .,. 
Celf to _. CmUton, by accept" a Exmllw, tlHS tift bi"J,r tft S,... 
Succoffion ch.u-god with Debts, ;. para/i, •. 
c..a:-tton ougbt not [0 be deb1fl"cd 7· 'l7Ie S.,.,ati,. talus P/Illt j •• fl"-
from making uIl: of the Riljht which roM ... tbird SII"tj/inl, IIlJa bt ... 
'!'<Y have on bis Goods, to prevent ,0IId ,IMI. 
thor being ~ to 'G. charges of 8. If ,hi D.btor P"'''' " bi, S.,,,,. 
,bar SL~: IUld .t II fully as eqw· ,lie S"",ali" IOU' t/4«. 
...... to gram: tIoom thio ~tion, as g. n, 8".,,,,;,. Joes fl()1 !"'.iuiu tM 
it io .... ~ it !"Poll. ..... to the Ibr.IJt "ltUNjI Ib, Ntir, or Ext-
CsosSton ofthe~ IDrtbeGoods .., ... - of the SUccefion. 10. f'rio".Jiktt' ., .. ' hi"'" ,,,- S,"".· 

Ii,.. 

\ 
VOL , I. Dd d II. If 
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fl. q Dn( 'f ,,,, He;~s, or Exttulln'S, 

bf 4'1 Creditor, he may demand lh, 
Sc,."ti'b. 

l. 
1 . 110r (.1ft W Hen the Creditors of a dcceaCed 
if ~,.,.. Pofon an: 1llhid t1'\at the Heir, 
tl(JlJ. or Exccumr, is not folvcm., they mly 

procure lUI Order from the Judge, for 
feparnting the Effcas of the Inheritall(.'e, 
or Succeffi~ from thofe of the Heir, 
or E"ecuror, that they mny fccure to 
themfelves the Goods of the dccc:afed 
their Debtor, :l.gainll: the Creditors of 
his Heir, or Executor", 

• Sdmdum eft fcpantionem {olere imprttllfi de
creto ~s : Soltt autcm ~t.to pttrnift,i en:
ditoritou. ex h& OIuli .. ut pun debitOlTfn qUlS Sci
\1m hbuit: hie dcceffit : bzres ei extitit Tithu : 
hie non en: folvcndo. pnitUf bonorum vendirioncm : 
crcdltorc:; Scji dlcunt bona Sdi {ulti«rt fibj, eredi
tora Tidi COtI ten tos dfc: debcre boni. Tidi. It 
lie qu.tli duorum fieri bocIorum vtoditionem. Fie-. 
ri enlm porcll. ut sm. qui<km folvmQo fueri!, J'O:" 
tllerirque PUS aNitoribu. fui., 1'1:1 itl {and, &. li 
non in :\lTem, in aliquid ramen iiui.h:ceu : admif. 
lis ~Ufem rommiruf!lWll crcJiloriLua Titii, mlDUc 
liut coofecu.turi. quia.111e non dl[olveodo~ aut mi· 
fUl. confequilntur qUII plun:I filat. Hie eft igirur 
zquiffimum c:rditom Seji ddidmntcl; upll'ltio
nem ludiri, impctnrequc i pnnore. or ftplTl'ltim 
quantum cujuf~uc credi.torioos pr:rfietur. I. I . f. 
th ftpAt. t. Ell. lurifclitlionis tenor prompriffimui, 
indtmnitltiGjut umtdium editto pr,uorjl crcdito
ribus N!reditllJ'ii. dCRlonltnrum. ut .quoti« lCp3u. 
tiontm bonorum poftuhtlt aura cogniu, impc:trcnt. 
I. a. C. "r-, MIl 11#4· /'IIiJ, 

, Altll,' th. blf I"'" " h g",;114 t f thl ~."'" tf 
,hi --foli'j" l"'ft ., the Hm, fit' £:dellt., _ ;" 
~7 ""hk I, tbi f- Rizbt, '" hIH Su" rJ{tMlti u. ,. Prtetjk. 

II. • 
1 , 'Ih ~. The: right of this Separation is iude
~r.t;' jt pendent on the Mort~, and Bond 
;.J,/fti/tffI Creditors may demand it. } i'Ol' tbe bare 
"''''M'''~ dfca of their Debt gives tnem a Pre
:·zt· Ference on the Elbtc of thql' Debtor, 

before the Creditors of his Heir, or Ex
ecutor, to whom the deceafcd w:u un
der no Obligation II • 

.. T! if "" th, 14"'1111' I/IM sMJ ,hiI ""bt, 
'" IM"'",~ I{OtiU"., 

fll . 

, . L<t.- The Leg.t:<eS of the deccoQ,d have 
"" ~ the fame nlht to demand this Separa .. 
~:Z,rtion, for ~ are Creditors to the Sue-

. ceffiOQ. But the Crewrort of the de
ceafed .~ prdtrr'd before thtm, be
caufe he. cOuld dDt give Legacies ro 
their prejudice'. 

quilitum (ue-ir, 'latariiJ vel foIirJum? Ttl portiO 
q.lf'tw', 1.6,f, fi,.I, ... ~. l,tfJ. 

IV. • 
'. ,1 , 

A Creditor, or a Legare:, whore • . flt,r .. 
right depends 011 11 condidon, which ,};:/" ~ 
h:u not as yet h:l.prcned, or is Cilper· N u:.t:. 
reded by ~ teno ,",:'hlCh is not yet come, FUll, If' tf 
may notwlthftandtng demand tbe Scpa- .W tht 
J"3tlOO, for their fccurityd, I,"" If lilt 

JU umt , 

4 Creditoribus qui 0' di(. va rub conditione de· 
btntur, &: propter hoc nonmlln peamiam prtm: 
pon:Ullt, ~ue .wpantio d.bitvr, quoniam & ipGs 
Qu£iotlC communi ooafu\ctut, I. " .f. .tftfMlII. 

V. 
If before the Separation was demand· f · If II.., 

cd, the H eir, or Executor, had alienat-lhu. /Ir 

cd, without any intention of defrauding ~tc:::'" 
the Creditors, Goods of the Succeilion, IIlimlltrJ 
whether Moveables, or Immoveablcs ,1ht GM/J 
or even the whole SucceO"lOn the Cre_~tbt J,
ditol'S of the: doceafed could not d~ allfi~'hm 
mand the Separation of what had been $,;UAI:, 
alienated~ . For the Heir, or Execu.. , 
tor, who in that quality was mafter of 
the Goods, had power to difpore of 
them. But this alienation, with refpe8; 
to the Immoveablc:s, would be or no 
prejudice [0 the Creditors of the de
ceared, who had Mort~ on tbem: 
and they might exercife their Mortg:l.gc, 
and their Privilege, jf they had any, 
2S:ainft the PofTelrors, in tbe fame man- .. 
ner as they might have done, if the de ... 
ce.afcd had made the alienation c. 

vr. 
If the Hcir, ori,~:;:'~~~P:'''''':::;'~. ,:110~""~· cd or mottll'Sed 

abies, belongmg tQ Inheritance, 
SueedrlOn, 
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f.ntIotr. SuccclJion, before tbe Sc:F:r.tion was 
- ,,!,!!!t,;. demanded, the Creditors 01 the dec:eafed 
~,,~, will nevcrthelefs obtain a Sep:U':ltion o~' 

. thoCe Goods that arc engaged', For 
the Separation has pl:tee is fang .. the 
property bclongs to the Heir, or Exe
cutor, :mel that EnallgelJlent docs not 
divcft bim of it.' 

• Scicndum dt :auttm. etr.Irn Ii obligata tel ene 
propomtLlr ab ha:rcde jute ~ls vt.I bypotbtct. 
:ammm. Ii hzrcdiuria fuit. jih'e lCpuatioo"la by~ 
tbrt-vio aeditori potiorem dW OIm qui r~io
nem impetraverit. Et jtJ ScVerus _AatonIllLl, rc~ 
fcriplenlnt. t. I. S.).,. M/I,... 

VII. 
,. lfw $I- If the Goods of an Inheritance, or 
1"- SuccelJion, paIS from the Heir, or Ex
~jt' Jecvtor, [0 his Hejr, or Executor, and 
:.: ,;:'~ from him again to his Succdt'ors, and 
fMmjitM. fo down to other Heirs, and Executors, 
'" ..,.,..Cucceffivcly, Co that thelirfl Inheritance, 
.,. or SuccelJion, and tbe following 0""" 

are confounded toRCthcr in the bands 
. of the Heir. and Excc:utDIS to w!>om 

they de(crnd, the C~to .. of each In
hcntancc, or SUCcdTlOo, will follow the 
Goods bcloaging to the &me, from one 
Heir :md EXecutOr to the other, and 
may demand a SeparatlOll of them h. 

~ ~m _ ride:tmut. 6 ~ fccuIIduril. 
.hn!dem JdaipJlrif. Xeurwlu ~ &: tertii 
bona YCN:mt; qui aeditora poISat fepaauo~ 
impetrart l &: ~taD a quilXm prim! endltom 
~ utiIJUC a~;tc adYCffua J«uodi '" ad· 
.edits tc:rti. ~ Si YCrO f«lUldi aufitom 
p;tant. adVc:rfUl tiqll~ eo. impettarc potfc. 
1·-',50 a.I.;r ." 

" VIIL 

,cJurn ex h:ttcditlt~ ftlpuJator coo. DIDO polIitJ 
Utrum portio cum atteri. &:tro:tis crcdiflQl'ht .t:: 
quarend3 ~ an ~tJmru.s dJe debchct boais __ 
kpenn rDahllt} Sed cumllipubtor Ilk. bOIl aJim 
fideJuITOI'~A reo hzreditlte, &ocaltlidcjuffon. 'IW
dltis. ia -rCWuUIll promitm1 dcfIicori. creditorilIIIt 
potumt, ntio non )*titut cum. In ptopolito (ub-
mewed. 1. J. f· '" /'#Mat. .. 

If1« • fod III ,~'Ar'"'" e.w ..... ,~ Mfo 1Mft 
,he DIM.- !atmJ, "t'-SItrt? ..u,IU.,u.a bfH.. 
-.i{i. ... -- _.6 1ffl'I" ,.,.r-. .. ,. ufo ... 
thr. s..., J-t-h ,. the Dfht"' 1 IPII. ,I. {~ Qt. 
,. .. - -.",u Slfw'MiIo tf. 'hr a.N ",n. 
""!'J ~ ... o,Jitrn " ,hi i>J,t. __ fNUWN 
" him. mII!I ..."" .... ~ SIpIIrAtiffJ " II. 
"""" , .. """' ~ u. """" •. "",. s""" .wfMtHM,., lIIV. ".--.. ",ht.z>tm,., 

,. ~ IX. 
~ Creditor who Inving dL'ttIanded g. n. "" 

the garuipn, h:l$ not bCen able tfZ::' 
procUre payment OUt of the Goods 0 jtJittt t:: 
the dcceafed, retains ftill his Right a- RizIIt ,... 
gainft the Heir, or E1tCCUtor. But thel~ ,. 
Creditors of this Heir, or Executor,:;; 
will be preferred before bim 1, if tbeir • 
Credit lie prior to his Er!aagemrnt to 
the Inheritmce, or sua:dlioii. 

I Sed in quOlibt:t ~io otdilPri'l Cl'li Kpwniclaem 
impemvit, probIri oominCJd;UI~. ut Ii (oIidull1 
n ftareditue Cmvi QOa poffat. it'l ckmUm :aliquid 
a boc:Ji • .bt:redit lint. G proprU cn:ditora hzrQti, 
fucritlt dimiffi. l. 3· §. I. r. ". foJ-'M. 

X. 
The Scpll'2tion may be demanded a .. ,o.~ 

gainft aU l"enollS who bave Privilegcs,i:! ': . 
and even. 2g1linft the ExcheqUtt Irl

• ~.:~ 
• Sed ctiam adVtl'w. fifcwn & murueipct im· 

petrVCtUr fcparuio. I., s. +.r·tkf".,", 

XI. 
if among the Co-Hei.... or Co-Ex- ,,: 1/

ecutors, there: be one of them who utf_Htiu, 
Creditor to the dece:Ucd, he m:a.y de-'" ~ 
mand the Scpantion, againft the C...,. ~ • 
dito .. of the othcn, excepting ooIy """,,:"': 
to the ""';on of IiII Debt, which he ....... . 
~If~ to bear". • .... ; 

&·Oi~ . . Si UlDI' - po tric:ate pIb'IIIII ~ ... Grlo 
tit. ~+"Qf.a;~3!0{IIIID aipr:!:'hci : .... 
tltlDa p«8IUGIIl* -az:!'. elm_ 
am. pon:;c-m ~ ~ .alai DOlI .............. 
bIr. Sin IUtan w' .. ~ DOD fiat.. (0-
...-...-.. ....... _ .... iJ"Ot-
..... I. , . C. " ... _joi.,.,. " 

.S E C T. 

• 
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SEC T. D. 

m~ ~ ... ........ 
f the Scpantiou being demanded" l .l>jfnW, 

there occur difficulties u. it, :u if the rill __ . 

confuuon of the Goods makes the dif .. ~ "'.,':i. 
• tina-ion of them uncertain, or that by tnu'- ( 

I" whitt ",- tJ" Jlitht of S.. "",fon of other cir",mlbnco, then: ... ," 1<'". 
p.,-IIhIJll;S r.dit!pi~. fir loft· . rifes a doubt whether the 5ep>mion 

ought to etke 'place, or ~t, it wID ~ 

W II: ChalI aM infert among the pend on the JUdge, to 8Ivc rut h prdtt 
RuKs of this Seaion, that of. and direCtions tiln:cin, as he fua.U judge 

the &""'. Law, which did not allow to be moR: prudent, accordina to tbe 
the ~on, after ~vc y~; for condition of tht Tbingsi:. 
this Pftkriptioo is not to we with us .. 

Tbe CONTENTS. 

I . If tbe "oj.j.. hi""", tbe Sepa,.· 
t;o". 

2. . ""-O'!J.at;ofl hiN"! 4lfo the Stpttt'ati",. 
3. Difficulties which Me rtgulawJ by Ihl 

pruamte of Ih, 'J"Jie. 

1. 

TIT L E III. 

1 1/'" rF the Good. of the deccafl"'fl harren 
~-r- to be confOunded wjth thofe 0 the 
~I 'M 'r, or E.'<eCUtor, (0 as that it is not 
~ poffible to dtftinguiOl, :l.Od toihewwhat 

things are part of [he SUCCclTlOO, and 
what nor, the ~tion, io this cafe, 
will not take plate ~ for the conl¥Qn 
llind= the dfeB: of it. And it ought 
to be prefume<\, that what does not ap
pear to be part of rbe Succdf""" be:-
1~ to tbe: Heir, or Executor. (). 
theiwili: the CreditoR of this Heir. or 
Elt«dtOf. would be obliged to pIOve 
Ibe which he has to.n Ibe rllings 
he has' hi. po/fc:ffion I which would 

O! the SOLJDITr anf(Jng 
two or more DEBTORS, 
and among two or more 
CI1 EDITOR S. 

. ' . , 
ndlhar juff, nor polIibIe". 

I'nd<';' _ .. dI. poIIaquom '-__ 
t.rcdit mildl fuat ........ impe.. 

~~~3~;""~~'~"~;'~"~I"~boO!. kud, • 
_ ... Q!Dd .... 6,.. . 

.a ~;ud t"!!' 
Uupcua1»-

I
H~ arc two ways, by whichThtN~ 

or twO or more PerCoN may: be. ~ 
Dobton of one and tbe rame 

mg. One is, in the caf'n where 
tbey ill of thon toget:bcr owe the whole 
Debt, but fo as that C!Ith of <hem owes 
only;,. portion of it. And theothor, ill 
the are. when: the)' are 011 bound for 
the w~1< Deb" in Nch • m ...... ! that 
any: one of them .lone may be conttrain-
cd 10 ".~ whole. 

Tn man ..... is wbar ia colIo4 
~ itai;:"tIto(:~.Ili&I!~ to I'" D<btb~ _ 

DcbtDII he pIa(a to chufC, Thill 
• moll' be ~ ""Y" ri-

br. lbe dI<a of • ~...,,~."! 
....,~ 

• 



Of Solidity among Creditor!, &c. Tit"~, Sec!:. r. 
in particular is bound for the whole. 

. And the being o«dI"ory to tbe Crime, 
N Olftncc:, or the baving :J.. Oure in the 
F.ult, r<ndring evert one uf<hem guil. 
I)' of it, it mok.. them conr.qucntly 
anfwcrable for the wbote-, 

• Si tommUfli C'OI'Irtlioph'Tium id falhun lit. lime 
9flaimUDG • .scum fill~ftperiM. Opw mim 
~ • plurllal pro iDlE ... Mum cA, ftngu!4. 
In Wlidumoblipn:.I. '1. S. '.J'. ~'IIi.1II ,In., 

We !hall r~k in this Title, only of 
the Solidity In Covenants, and the Rules 
concerning Jr, which /lull ~ here ex· 
plained, may fuftice for the othet·, ac· 
cording as they are capable of being 
applied to it, and part!cubrJy to the 

. Solidity which mly ari .. from Faults, 
which arc not accompanied with any 
Crime or Offtnceb, and whicb arc one 
of the matters thllt come witpin the de
lign of tbiS Wark, the rame having 
been treated of in the eighth T itle of 
the feeood Book. 
,. S#l thl ffih Ani/II ". ,lit jrft $,Htfn J ~IU 

«..;.u, AJ FM#lIJ, l:tc-. 

Thls Solidity is to be uoderllood 00-
ly of what concerns the incc:.reft of the 
Creditor, and does oot hinder the Debt 
from being divided ."",ng the Debto,,
acconting to the portion that each of 
them ouaht 10 btU of it. 

As t Ocbt mar bet due in the whole 
by every one of the Debtors to the 
Creditor, (0 likewife there may be an· 
other fort of Solidity, of a Debt due to 
many Creditors, whether by one Deb
tor atone, or by many, if the condition 
of the Debt be fueh, that" IIVmy one 
of tbe Debtors who is bound f ... the 
whole Dcbt, may be conll(1ided aloae 
to pay tbe .. hole, fo every one of the 
Cridiion ""''''11 ... hom thO Solidity it, 
II1II1 baY. a\oDc; and IIy hJJnkIf, the 

~ 
... "..a:thewll.Debt, intIt. 
~ of Itt..nb r¥ 

, ... n CItIIor l:NcII& .... 

.. • 
S'l11 C T. 1 

I . 

T H.E Solidity :lmohg Dtbtors, ~ I. Dt}'r/i. 
the Engagement which obligcs''''' ~s.o.. 

every one ot them to the Creditor, tor"~' 
tbe whole Dcbp. 

~ Ubi dll~ rd f3tli filar, potcl1 ab uno t'Ortlln 
fol.du",: J'Cl"1. Hoc eft enim duorum reoruna. ut 
unufqu1fCIuc corum in folidum Ut obIig.1tw~ poIIi t
que ab afmutro pnl. I.J. §. I.ff. it illcb. r7h. 
Creditor prohlbm non potdl l'Xigcrc debitum, 
cOm lint nuo rei promittt:Ddi ejartlem pcaaniz. ! 
Cjuovdit. 1. 1. C ••. Promittcnw Jingull in (0-
lidum tCQCnUU'. So I . iNjI. nJ. See tk third M
ucic. 

u. , 
ThcOblig.ttionof two or moreD~b-,. nw. is 

tors, who promifc one :md tbe lamc;:""SOli .. ? 
thing, does Dot bind every one 06 tflcm lPl/'I;; '" 
for the whole, unlcli ~t be particu).'U'ly'rJ'f • 
fo cxprdrcd in the: Obligation. AnCl 
each Debtor will be oound only fqr bis 
own tharc of thc Debt. And It would 
be the fame thing, if two or mor~ Per· 
fans were condemned bra Coun of Jur-
lice, to pay one and tbe liUnC thing, and 
that the Sentence did not rlptdly bear, 
that tach of them fhould be lioblt for 
the whole ' . For in a doubt, Ob~g.ti
DIll are to be int'" !,,<ted in fa.- of 
tbali: who an: bound d. 



• 

39Q fit C IVI L LAW, &'c: Bo OK IlL, 
4 SM tht 1/titnrmtJ, ~ tJ thlllffII¥ s.a;,. ff 

c-,. IV. ~ 
U1. The Obligation may be fueh, lIS tel.. " oJ! 

,.,~".;;. Altho' it has been agracd dlat t:v<ry bind' every one of tbe \':uti" for rhe/· """," 
."..., one of tlv:DebtQl'S Iboiild be bound fur, whole Oi:bt, let tbe c:wfe of the En·l" .... 
-...- the wholc: Debt, yet it is nevenheldl l gagemalt be of what natur< foover it"':= ':'::t: divided among them: and tbe Creditor will. Thus, fcvera! Perfons may 01>- ''''''f'''"Ao 
..... ,. earmot immcdi~ fie IftY one of them lige thcmfelvcs ,uta' this manner, il'l aftr ikt 
lNIw,. fur tbe wbolc: D<bI. But befure he Loan, in. Sale, in a Coorrna of Let. "'''' 

demand &om oat the portio~ due by ting and Hirinib in a DI}Oji/II_, and ill 
the oth.... h. ""8ht to difculi cv<ry all, other fOrtS of ...EnG'l!ements. And 
one for their OW'D portion: and he one may bind hirnfclt 10 this manner 
may Utenrarda recover the portions of for:a Legacy, for a Guardianfhip, for 
thcle who 'WC'C not able to pal, &om :l.n En~t cnrrcd jnto by. Order of 
tbe otbcr renulning D<bton. For the the Judge, and for aU other CwCcs 
CIIofe of Solidity being inferted in the whatfo<vcr. 
Oblig.atioIl, onfy for the Creditor's 
~[er fccurij;,' the Solidi~ implies the • Eawkm rem. ~ duos Fittr depo(w. un;.. 
ID"- ufque 6dem ill fol.dvm fttutw:. ftI ~ mil 
condition, t at c:u:h DC tor obliges duObu limilittr comn:JOcbri. fiwu: duo rei pruaut" 
himftlf to pay for tbe Gthas, only in tcndi I quia non txltUm ftl'bi. ~ .. Iii:d a: 
cafe that fome of tbaa fail to pay their c::zteril coam£b."bw. Ydurf cmpnooc, Wlldit ... 

£,:ponions. Thus, when fome of the locttionc. conduaicot. dtpo6rO. (o,.unodlt'O, ~j:. 
:J. ~to. 1.9' f. ..... "u. Duo rei locationw 

torS prove U.u01vcnt, or that becaure ia fOlidum tlfc poifWlt. I. ,;. §. 9. "''''111. Ec: 
of their abfence the Creditor cannot ftipubtionum pn:tCII'iUUJll duo rei iK:ri ,om.. 
get payment of their portianr of the L ,+.,.. tk.,.. wr.t. 

Debt, the other I)d)rol1 wwa for 
them, and every one bears his ~ of V. 
the ddiciency, in proP'?nion to bu own Altho' the Solidity renders the COlt" I · 'l£r .. 
Sharct:, But if the Dd>tors who arc: dition of the Panics who arc boundJ.iraM .f 
bound each of tbem fur the whole joilltly together equal, in that every one~ j' 
D<bt, I"CIIOIIIlQ: this bcDdit, which the <>f them IS hound for the whole; yct ... * 
Law givcs rbem, and whieh is called they may be otherwife difringuilbed, hy t'- fo" 
the benefit of DiviCton, every ODC of differences which render the Oblig.ltion* -'*, 
them may be con1Irained alone to I"'Y more Qf Idl hard, with rerpoec [0 (ome,;."-Jf 
the wholCDcbt. For every ODC may ft. than (0 others. Thus, in the C:lre ot"i!rCIL 
JQIII<% what the Law cftIblilh<s in his two Perfo", bound lOIidly for tbe w..: 
......... '. And be who .. fuc<:aI '" P"Y thing, one may give partU:ubr Securi-
tIv: whole Debt, ..ru bm: his~ ties which the Other does not.1. u • 
aaaiDl! tIJe other Dtbton, .. /ball be Pledge, or Surety. Thus, the Ub_ 
1IiCwa in the fixtb Article. lion of one may be ....... and 6mpTe. 

whiUI that of the otlier is c:ooditioilal. 
the term of Payment may be lboTttt 
one, tbaa fOr the other. But t ...... 

.... DO hinclraace why the . ,.100_ 
or wboIi: TjDl. is 

lOr W: Caadi-
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VIT. 
, . n.Ac~ If among fevcral Debtors who aTe:: 
tll1l .. x.-mJl'bound C'tcry one of them for the whole 
~!:hf Debe, the Creditor reeks for payment 
J«J ,. from one of them whom he cbufes, 
~,be without ruing the others; he retains 
sJ),ufJ If neverrbe1tfs [he liberty of bringing bis 
cuft· Action afterwards againft the other 

Debtors, whether the firil: to whom he 
addrcfS'd himfc1f, were folvcnt, or not', 

• Idmlqut: in duobus rei. ptomitttndi couJHrui· 
mUI. et uniua.rei dellionc pn:judjoum aC'ditori 
adverfIU slium fieri non cnflccdentc:s. Sed remanc
f C! lit ipfi crcdiwri altioncs integral & pcrlOrules. 
k bypothccatlu. donee peT omnia ci fatiafJcht. 
z.,8. C. """'1'fJ. 

vm. 
II . rN1f'-- AU the EJteeptions, which the Par
t-J,b- ties who are obliged may have againft 
:t: the Creditor, aoo which are not limit
f{lht::'.cd to their Perfons, but which have rt'
rr, IIMJ ladon to the commo~ Obl~[ion, fuve 
low, .... for ,he difchlrRe of all thi: Purties ob
i: {;;' liged. Th"" ror Example:, if 'he Ot.
_. .. ligario'n hath been contciaoi by force, 

if it is COntrary to good UWloers, if it 
is null, if it is acqwtr.cd; thefe~od of 
Excepcions which reIue to tbe Obliga
tion, are C011lIDOD to all tbeParties wno 
are bouad by it. But tile perfon.t1 Ex
""Prions JOIiich lOme of the Pmies ob
liged rna! have. i1ch .. ~ Minority, the 
~ of • I'rodigal, or f""", 

"- changt! of Coadition, which lhou1d 
\ • make die recover;"g of the Debt ~[bcr 

impoffiblc, or diflicult, to the Creditor j 
fueh as a. nlltunU, or civil Death, and 
the other ObIhc1cs of 'he uke nature, 
which migh' h. pp<l1 On the pm of 
fome of the Debtors, would not hinder 
the: EffeCt of the Solidity, with ree;ard 
toJ the othcrs m• For thefe Exceptions, 
and ,berc Chang", do no' dtt!nguiib 
the Debt, and c,u;h Debtor owes the 
whole .Debt. But if one of the Deb
tors hOO a. pe~onal E xception, which 
fhould extm~ the: Debt, as to bis 
P ortion, thiS Exception would avail 
the others for that Portion. Thus, for 
Exnmple, jf one of the Debtors fhould 
appear to be in his own Right, a Cre
ditor to their commOD Crtditor, his 
Fellow-Debtors might demmd of their 
common Creditor, d. compeofation of 
the Portion of the Debt which would 
fall to the fu.'\re of their Fellow-Debtor, 
who is Creditor to him. And as [0 We 
Overplus of what might Hill be due 
from their Crtditor, to this their Fel· 
low~Dehtor, t~ could not demand a 
compenfation of it, unleG they had 
otbcrwife the Right of this tht.ir Fel· 
low-Debtor". 

• In his qui ejuIaem peeuniz a.t~ h:lbt:at 
in foIidum. vel qui eju.U\em pecunhe debltoru fLlllt 
quattftW alii quoque profit vd noc:m J*!D c:tctptio. 
qu:critur: & in um pUb omnibu~ profWtt. ~~ 
rumobligttionem dilfoluIIlm dfc eju. qui p:1cif«
lmur intafuit. ltaque debiloris Q')D,mno fi~ 
jufforibus pro6ciet. I • .\1. S.w. f.1iI,... 

PerfonaJe pa&um ad aUum non pcrtiPom. I."f . 
S.tN. V. tOl.1/t. C. M~'4 lIP, ~m duo CIIt
dem peauuam ckbcnt: fi' unl,M apitu deminutioao 
uc:mptus ell obI1gatiooc alIt!" non libcretur. Mul" 
tum cnim inttrclf, utrum ra ipGt foIntut. an per • 
{om Jibereturj CI.ImperJWalibmtur~ m:lGalteobii. 
~rlODe, aim dural obIi~tus. £t KkU. Ii *len 8t 
Igni interdidum en, :l./icuju' fidejWfor poIlcl ab eo 
dltu5 ttlletur, I.MIl.ff. ", "M,.. Nil. Seethe teeth 
Artidc of the firfl:StaionofSureties, utd the firll. 
fecood. third, fourth, .nd fifth Ardda of the fifth 
ScCUon of the arne Title. 

• Si duo rei promittmdi (ocii DOn Mt. non pro
dttit a1ta'{;od /tipab(OJ' alteri f'(O ptx:Wliam Je... 
h:t. I. J O. • M JJJ. rtiI. 

It is .. I f;Nji" tl,,;, Anit]" ,,* _ •• ,. .... 
flpM IhlJ 141"ut. F", iI ...JJ_ '" ~ If,.,.,. 
NIl ",t. 1)#1,.,., II I".! ,III ""liM! " .. ..;" p.iJJ 
MW • urrtl,.plifIII If __ '" .,/, I'" 0-,.".,. ok, 
ff tt.U ,..,p«tf.m. -. ..... .. ,1»",,_ .... 
h.J rizht " ",. it fI-lJ 1""'W ~. "'" ... 
JW.... 1'iJ!' "'" """" .. ""'- HJS(, fro haWtt ~J '*'flU h. J.i., ",, "WM"''';;;' *, jll{llJ rrtlfpmfMd. 

IX. 
If ,he Cn:di,or of feveral PaiDnt,. 7" "

who are indebted fOr one and tile &me mAllt:: 
Thing, bring. bis ACtion ~ ""Y:::" tho 
QDC of them, his Danand wm prefcrve Dt!JU,., 
hin,hoIe.aighr, and will blncfer Pre- w., Pr<
fcriptioD, with "'fpea to tbe other Deb-':ht.t ~ 
tun-, I . 

~ S,. 

, 
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The CONTENTS. 

I . W'btrti" cufijis Ibis Solulity. 
1. HtXIJ it is IUtJl/irtd. 
J. If DIU CreJittw dtmanas the Dtbt 

'Withollt the others. 
4- 1/ be innO'lJllftS, or maKu (f".Jtr The 

Deht 10 IJIIDthtr. 

f . T'ht DtmIJnJ I1J 01fe is of ufo to ,ht 
(JIb"!. 

6 . OR of tb'fi Creditors cannot do ""y 
prejudi« to Il;t others. 

I. .......... T HE Solidiry omong rc,,=1 c",= the ditol'S h:uh nor thiS effcB:, that 
. every unc of thcm m:1y appropnlltc the 

whole Debt to himfdr, and deprive the 
others of their Sh:nn; but it conGfts 
only in this, that every one of them 
has a Right to demand and recci"e the 
whole, and the Debtor remains quit, 
wi,h rerpea [0 [hem all, by paying the 
Debt to anyone of them·. 

• 
• Ex pluribus reil ftipulandi. Ii unIU acceptum 
~t. fibcratio CODtmb"t in folidum. I. 13 . t . W, 
I ,M Mttplil. Et wi l;CCbHblYi. 1.31 . S· I.ff'." 
.... , . Ez bajufmodi obligatiOllibw ec [ljpuhtio-
... a.. Widum &apia dcbmlr. S. I . wtJ. Jt MIl. 
.... AIm- debitum Iccipimdo omnium pcrimK 
cbliguiooma. ,. S. 

II. 
~. I. it ~his So~ty ~epcnds on the Title "M,.,. ... which may gave ll, :1nd on th:u: whkh 

may thew, that what is owing to feve· 
ral Penous, is due to every one of ihem 
jn the whole. Thus, when two Per· 
foos lend ;l Sum of Money, or fell a 
HOulC, or Lands, they may treat in 
fuch a manner, as thattbePaymcntmay 
be made to :lny one of the two fingly; 
2nd they will bc:Crediton each of (oem 
for the whole, cither of tbe Money 
lent', or of the Pric-e of the Sale. But 
if it were on1y faid, that a Debtor ihould 
owe a Sum of Money to two Crcdi· 
tors, without meationing any thing of 
theSoljdity, in thlt cafe, each Creditor 
(:ould demand no more than his own 
Portion It. 

~ Cwra ubWis drcr. comprtbmfum. "-& m
tlJ/flhlllf __ )h",w •• taC'que Jdjcaurn, fl. til .. 

'I"Ii jIi~ ,Iiw, yuilcm puum ii~ lhpWali 
.. .idct.!:tw'. [II. S. I .,.. til ... rill. 

• 
/ 

.~ 

• 1II. 
)f in the cafe of twO or marc ere- J. If .. 

ditors, where Clch of them has aRight CW ... 
to demand and receive the whole Debt, ''::: 
one of them does demand it; the Pay. ~1Ib..u 
mmt annot be made to the other ere-,ht _IAn. 
ditors without him. For he hu deter· 
mined the Debtor not to tYoly, unlcG he 
confems to it: and it may fo happen, 
that thore who do not put in their 
Claim,. may have loft their Right c. 

• Ex duobus tds ftipub ndi fi fcmd unul egrrit, 
altai pamilTor pcamiam olfc'l'Cndo, mhll tgit. 
1. 16.; ; ., .... rt ... 

IV. 

\Vhcn onc of the Creditors of one .... 1f bt a. 
and the fame Debt, may alone demand ""..m"" -

h hlDb d 
.. hNlMfj '~fI' 

t e w oc c t, an receIVe It, e,1 ~I ' 

may alfo innov~te the Debt, and dele· '/;" 11'. ' 
gue, or affign It over to others; for he 
might difcharge the Debt, and even 
give an Acquittance, without receiving 
any thing d. But this Creditor ought 
to account [0 the othen for tKefc 
Changes t • 

" Si duo rri ftipulandi iint. 2n:Ut:r jus novandi 
!raben, qu~i[Ur : et <)uid juris unufquifque fibi K-
quilierit. Fere Jutem convenit, &: uni rc{t~ folYi, 
&: unum judicium pctmtem, tot1m rem in litem 
dcdutcre : item unius acctptilationc pc!I'imi utriuf~ 
que obligatiooem. Ex quibus coIhRitur unvm* 
q~\JC perinde tibi acqwfitfe. QC fi Iolut ftipulatus 
dl"er. extcpc:o eo. quod ctitm faao eju, Qlm ,quo 
commune JUI ltipuhpris eft. amltttte debi.:nm 
pmdl:. Secundum qu%o fi \1fUU Ib liiquo l\ipuk_ 
tut, no"rione q~e I~ eum ab alm-o ~ 
rit. cUm id f~hter ~t : m mep cum e:l.m 
Jli~ limilem dfc fGluttoni uiftimemUl. 
AllOquin. quid diccmU$, ii Wlu' deJeg2vmt O"«b
tori IUO communem debitorem. ifque ab eo Il1pu~ 
wu. fuerit, aut mwier fundum jllfferit aod promit· 
tel'(' vifo, vel Ill/ptuta ipfi. diJr:i cum promili:rit I 
Debitor Ih Utroqu~ IibmbitUl'. I. J I. Sol. f ,~ 
N~', Stt wharNomioa :lIld Ddcption m. ill 
the. Tub wbcre 1hey lIt o:prdl\r trqttd of. 

: 6_ ,ht foCI' N,.dt. 

V. 
If where rcvcr.u Pel'foru have oue and , . 71Jr Dt

the fame Right, one of them brings""" ~ 
hii Aaion for the Debt, his Dc;tnarid:fo ~.~. 
interrUpts the l'rcrcription againn thClllhtrS. 
other Crcditoa ( 

, SH ,,,,_hJtfddf rf rhtfinlf*',$t8Utt. -
,,1Mt If ,,,11/ M tI. 

VI. 

The ufe which one t>f [he Credi[olJ6. "" <f 
Dl'Y make of the Right [0 dcaoand a-""';:::;" 
lone, and receive the whole Debt, (2"':- I 

not ~urt the othtrt. And he ought topJ:! r! 
• account,,,, II/,trl. 



OjCAUTIONS, or SUR ETIES. Tiq. 
:zccount to them forthemanncrinwhich 

. he null h!lvc ufcd this Right •. 

" I nu it • "*'ftlf""'d of 1M nII,,,,t '" ,bit 1tinJ ttl 
t4/JJ"J "-Z CnJit(ll'J. Fir thtj hAw 11M lift ''''IT 
»rht " dJt NUl'll ..Jim if ,bull tAn I" I"J"'f'iI tf 
• frft· 

~<C. ""'_"~to-+-...... ~~ ......... of"""""'" .'''u 
.J~-"""-""""",,, .................... +., ............... ... Cr 

TIT L E IV. 

a! CAU7IONS, o,.sURE-
7IES. 

'!I ,.."'.-~m-:>; 0 body is ignonnt of the &e-
,.as.,J ~ N quent Vfe of Cautioru, or 
SMmV/. f Sureties. There two N:unes 

• are given to chore who oblige 
thcmfelvcs for others whore Obligation 
is oot thought fiTfficietit, whether it be 
for Money, or fol' other Caufes. Tho/ 
;u'C called Cautioru, bccaufe their Obh~ 
galion is a Security: They are called 
Sureties, becaufe it is upon their Faith 
th1t thofc to w hom they cn~ rncm
fdves rely. T,hU is the origlJl:l1 Signi
fication of there two words, 

• 

The Obligation therefore of Cautions, 
or Sureties, is an Accdrory to another 
Obligation. Thus we calf the PerCon 
11)r whom the Surety binds him[;.:lf, the 
principal Debtor. 

The Ufe of Sureties extends to all 
Mlnner of Eogotgements, and com pre
hcnds-t\vo forts of Surctifhips. One,is 
concerning the Payment of :I Sum of 
Money, or the ~rmance of fOlDe ()o. 

ther En~ement,; fuch as the Under
taking of a Work, • Wamtlry, and 
oLbers of the like nature, to affurc the 
perfon to whom thepurety eng:tgcs him
felf, that what is promifca bf tne prin
cipal Debtor, /hall be perfonned. The 
other fort of· SUreti!lllP relates to the 
validity of the Obligaoon, in the cafcs 
where it mar be liable to be vacated, as 
jf the priOCJpal Debtor were a Minor, 
altho' able to pay, the Engagement of 
the S~ would be not oruy to pay 
the Debt, if the .Minor's Obligation 
wen: not anlluncd, but to make ~ 
the Obligation, in cafe the Minor 
Ihould be relieved from it, and to p'Y 
for hun I • 

• ... ""/-- ,.. ... IftI.Wl ... 

Sarailhip ::l be divided into throe 
IOnL The is of thole that "" 
givm "'iJliugly, and by mutuol confent, 

J 

• 

for all miUlno' of Eng.tgemcnts, whether 
th~y be fonned by Covenant, or other
Wife. Thus, one gives Caution for a 
Lo:ln, for a Warranty, tor the price of 
a Sale, for the rent of a Leafc, and for 
other Oblig;nions, which arc contr.lCl:ed 
by Covenant!. Thus TutorS andGu>t
dians fometimes give Security. 

The fccond fon is of Suretilhips en
joined by rome Law. Thus, by the R ... 
ma", L;J.w, PiJintifts and Defendants 
were: ohliged [0 give Caution for feve
ral c:mres rchting [0 }udtei:t1 Procced~ 
iogs". Thu~, in Ff'iznct, by an Edia 
or the Month of January I ff7, thofe 
to whom any th ing falls by Devolution, 
are obliged to give Caution 1# pa, what 
jball lie adjlltil/iJ. And thtte are other 
cafi in wluch the Ordin:mccs oblige 
to give Caution, which it would be to 
no purpore to mention here . 

• v. Tit. ;1'/1 . ., fo'ifJ. & ff. liS. 1. Tit. 6. B. 9' 

" . 
The third fort of Surerifhjps, is of 

thofe which arc ordered by dIe Judge, 
whether he docs it at the inftancez. or 
upon an offer of the parties, or t X(),ffi&;fI. 

Thus, fometimcs a. thing [hat is in dif· 
pute is adjudged to one: of the parties 
provi{ion;Llly, he giving Security to te
/lore it, if It be fo decreed: Thus, Baa 
is ordered to begi\·tn for the Appearance 
of a Prifoner, who is fet at libeny od 
this condition: Thus, in fetding the 
r.mk of payment among Creditof'!, it is 
ordcrcd that thofe wno {ball receive 
SuO\! which may be liabletobedemand· 
cd b:l.ck, ihall give Caution to pay them 
b:IcCl.: :.gain to prior Creditors, to wbom 
the raid Sums {hall be found to be due, 
as in the cafe. of It conditional Debt, as 
has been remarked on the feventeauh 
Altic1e of the third Sedi.on of &wns 
and Mortgogcs. 

(.At to...Jw,IM RomanLh> JinlIJ;."w;." 
CIIIII ... It,., I""" II:,.Ji pl.tmJifi .,.. ~I. 
flr~«IU;"I_ tk/i--., '.SIur, ... ~"'t-
.fI-U ." ""~p" ';t. fir 1lMrMp ., ~. 
lIN ., ftriIIIJ J/tniN .. ,he Hilh c-, " Ahw.u, .f 
~lmd. a.WJ Pruis CuM: Adminbtltb Aag-
ll:r:. nt. I to I J.] 

Bee SEC T. 
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Tb, /1atllT' of tbt Obligation of 
Cttut;In.r, Dr Surttits, and tht 
'11Itttlntr ;n w'Jich it is contrac1td. 

The CONTENTS. 

1. Drfi,,;tion of Stlrelirs. 
1. CIIl/tiM m" be givell fIr- all 1»(llInt" 

of .E"gflttmc"u. 
3. 11 mal ", gi':JflJ fur a NatNral OJ,. 

/ilalill" . 
4- SWJrity In- a D ebl ll In "n/raSed. 
f . l'he Surety ,,11' '" bound for no more 

tbQn fbI D tblur, 
6 . B.t he ,..y bl b .... jVl' left· 
7 . SltrtlY withoNI Ih~ Icnowkigt of tbe 

D t.iJJor. 
8. } p Crimes Ibm is no givinK of Stell

,ilY, no more Ihan r-f/"Tanl]. 
p. Smu hOM) and fllir E"gagemml!, ilJ 

'WhICu II ;S 11# ~7l)fMJ I. lake Se
cllr;/)'. 

10. tfhe Surely ;s tuJl diftbarged hy lIN 
Rtftitlltio1l of lbe prindpnJ Debtor. 

1 I. 'l'b, Jl1inor [aws his $rtrl'Y bMmie[s, 
if be is 110/ relit'IJtJ from bis Ob-
ligation. 

n ,. n, gjvin: of colt"fil, and reeo",
flunJing, do 1141 bind one as SlIre· 
,y. 

I 3. ~.litils of CtJulio1J, Dr SWlrity, la
kI" in II Court of 7l1ftice. 

14. Heirs, or Ext(ulfJrS, of Sureties. 
t f . Whtn If SMrCly is (JfIce re(livld, hi 

11J1IHlI Q!lerwards be rt;rfltd. 
16. 1'be Surtlits ftw I"fo"S thai are (JC'

(oH1IIa.l4, are not bood /Dr lhe 
ptna/tus 10 'flIbifb l'hty ma, be lia· 
bit. 

I. 
I. DIp;.. S Ureties, arc tbofe who oblige th~m~ 
f_t{S",-t. fdves for other perfons, and who 
1"'. aruwCI. in their names for the recur-icy 

of fome Eng:agemcnt, ruch as a Loan, a 
Warranty, or any otber Obligation-. 

• Aut proprio noltlioe quWjlX: obIigtrur, auf 
'Ilicno. ~ .u~m alieno nomine obIlg.1tur. file.. 
juIfor "OClItlll'. Et picrumquc .b to quem pro
prio nomine obIig2mus ali~ ICcipimua qui e:adtm 
Cbligatiooe ~: dum anmui. ut quod In 
oHigatioaml ~ tutiUl nobis ckbcztur. I. I. 
s. •. f. .. 0li0:. &MI. k'" ron.wing ",,;d<. 

n. 
t.. OW;'" There is no honeft and lawful En
~ "fi g.>geI1lCIIt, to which we ""'Y DOt .ad 
,.,.. " J 

the. fecurity ~f, u OJution , to rhat.tU II' 

which the ~flnclrOlI Debtor ~ivd him-"lilt",· 
fel[b, provided Ullt the givlI1g of the !'H""_ 
f:lid Caution be DOt col)tr:try ro go 
mannen: . For [here are lawful Eog~g~ 
menu, in which it would n t be decent 
to give Sccurilye, 

'Otnni obIig:ationi fiJeju{for IlCCI:'drn: potcO . 
': 1 . f. .It jMj.,. Ef gmenhter omnmm ohIig:z. 
bonum fidejuBOrem aocipi poffc nem1A1 dubNm 
eft. 1.8. S.6. "J. S. I . 1Ifj1.._. 

• Sf't ,., ~h .4rtKk. 

Ill. 
This ufe of Sum:ithips in all m:1I1l1cr J. 11 /fIoI 

of Enga~cmcnr.s, extends not only to "',r~,./"I' 
thofe w hJch are made with me mutual ~.J 
eonfcnt of the parties by Covcnan to If .. 

thofe of TutOrs ;lnd Cur.ttors, to [hole 
eveD of Sureties rhcmfc.1vcs; ( for we 
may take (CCUNty for a Surety;) and in 
generu, to aU other forts of Eng3ge-
menu, in which the Civil Laws gwe 
the Creditor an Atl-ion ~I\inft the per-
fon who is obliged, and which are cal~ 
led, for this tealon, Civil Oblig:uioJls d : 

But Caution may alfo be given fot that 
fun of ObligatIons, which arc ClUed 
blrc:ly Natural, of' which we have fpo
ken In the niorh Article of the fifth 
Sed:.ion of Covenants. For in thefe 
forts of Obligations, there js formed 11 

naruru Engagement, which he who 
beeomes Surety for it makes good in his 
~rfon, a1tho'.in the P:Ct(on of the prin~ 
clpal Debtor It be utdds. Thus, il\ 
the Cuftoms where tbe Wife who is 
in the ~wa: of her Hufband cannot 
be bound any m~nner of WilY? if the 
Hulband becomes Surety ror the Obli· 
gJ.tion of his Wife, he {han be obliged, 
ilcbo' tbe Obltg.ttion of the \Vife rc~ 
mains -always null e, 

• Pr:tterd. fdcndum. fidejuROmn adhibcri omni 
oblilt'tiani poiTe, /i,ere, fi,e. yuhil, five cookn(u. 
Pro coftiam qui jllfC hooontio obI.igal~ ri\. poRe 
fidc.Julforem lIccipi. (~1Im dl. L 8, S, I 0- 1.. 

" iJ.;·f. 
.... MOlt". qui tc:ft;unenro au. tit, 6 fucrit Ii~ 

",,.4« """" '''''''''. J. t .•. \. , . ffi .. ftMjo£. 
Pro fidcjulfure 6deju~ aeapi n.q~1D 

dIIbium,efl:. J. l. 8. S- l1li. 
Th, SIIfflJ " .. ~ tlNu II ,""" ill .. c-t .[ 

JII}h«, n ,;",.tJ Iff fl"ln« ,Qrlfj#rl '-fr be ,. 
1iJe. ". ."...,., ,bM_jrJs-w,u"'" 

• Fidrjui"or ICdpi )'Oteit CJIIOfia eft aliqw obH~ 

C
' aWu. lIeI ".",JU (\Ii appbccwr. L 16. S· J. 
.Jf~. At II« iJtud quidclIl ioter'dt.utromaw.. 
'. lin ".,,,, .. (It obIipio: cui tldjicmlr 1tJejv{· rO'. _ qoidno. at poo _ q""'l"' ......... 
S···~ .... 
~ "" ",., 4nItl# " "" 1ft. SfII_ " ~" 

IV. 

We may gi.e Seewioy DOC only lOr i' !~ 
• pr<fent Ob\iplioD, or lOr 0 ..... \: ..... ' 

Iw"~ . 

• 
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, 
h:t$ been alrc:tdy contmctcd, bu t ;lIfo for 
nn Obligation to be contraCted j as if he 

'whQ rorerees n Bufinefs for which he 
tn2Y frand in need of Money, gives be
to rc-h:lod the recu nty of R. Surety, to 
the penon who is to lend him the Mo
ney, the raid Surel:]: obligillg himfelf 
before-hand for the Money tbat is to be 
lent. And this might happen, a; for 
Example, he who is to bcSlIrcty ihould 
have atfuirs [0 caU him away before the 
M oney is naually paid to the Borrower, 
or in othcr mfcs, and for odlcr amfcs, 
as for rhe \Van'ln~ of a Sale, or fome 
other Eng.lgcmcnt . 

r Stipubrus fum i f tO, nee IIIC(lej)l iidcjua'ortml, 
polld volo-adjicrrc fidcjulrorcm. Ii adj«Cl'O. fide
junOr obIigatur. I , 6. ff. tie /iJtjMj[. Fldcjulfor 8c 
pr.ttedcre ob~gatjonem, & fcqu l potdl-. S. 3, injI. 
Ni. 

Adhiberi autem fidejull"or tam futur.t, quam Jmt. 
fmti obIig2tiolli poteCl. dummodU tit :a1iqu:l. vel na
rur1lis futurt ob]jprio. I. 6. §. "b. f. ti, fiJ,plf. 
Si il3 ftipubtus a Scio fucro, ijllllllwn pte,,";,,", li
Ii~ ijKIW/1u, errJIJm. Jim jpf"Jtll £t fidejufro
TC$ acttpc:ro: deindc TitJo G:ptU5 credidtto: fiein
pc: Scius in omncs furnmu ~ig:ItUJ eft. ~MT hoc 
fidcjulfofes quoque. L ff. Nil. Fi<kjuffilr futurz 
quuquc :talont. uocipi potdt. 1. [0. ff. i6 /lcKI. 

V. 

1.11JtS~ O f what nature focver the pdncipal 
" (1111 he Obligation be, the Engagement of the 
j",'" fn' Surety call never be harder than tnat of 
;z..., ~ the principal Debtor. For his Obligation is 
Dt6t". only an Accdfory to the other', ; and if 

he fhould oblige himfelf to any thiog 
more:, or to conditions that are more 
burdenrome, he would be SUltty only 
for what is contained in the princi~ 
Obligation. And the Obligation tor 
the overplus will not be reckoned a 
part of the Surctiihip, but his own pro
per Debt, if by the circumIbnccs the 
Obligation for the overplus ought to 
fubfill:. 

« lHud commUllle en in univcrfi, qlJi pro ~iis 
oUipltur. 9uodfi fucrintin duriorcm OIufam:ld
hibiti, pJ2cult COlI onufUlb non obIipi. J. 8. ~-1-
,.. ", jW'- 1, 16. S.l. & 1 . ttJ. 

111 gw N«JJi-t I.e, promittunt in biorem ClU

fun accipi pOllbnt, i:a derttiorcm non pofl'UQt. 
1·3+' " 

Fidcjuffilrn in obIigui U08 LUnt. IttplUt ddxat 
qua.", dcbtt II pro quo obUpttur. N~m COI'l,Im 
c:iblip~ ICceffiO eft prlocip;lu obligwtiontS : KC 
pIu io actt'ffione poceft dli:. qutm in principa1i 
re. i .f. ~."", 

'" ,.1ItjJ nor' ,-d", 1M foil'"'' ... "it". 
VI. 

•. ..... The Obligation of the Surety may be 
::z.,-fi 1d". than "'" of the principal Debtor. 
.p. W Thus, hi: "'N.;::ige himlClf only fur a 

put of die or of tOme other Ert· 
~CAtll. Th-. he may oblige him

!"'IY upon *"" condition, .!tho· 
" Vot;. l • • 

• 

the Debt be pure and fimple '. Thus, 
he mar [ake a longer term than that of 
the pnncipal Obhgation I, or a place 
!"'lore convenicn[ tor payment no. Aod 
In a word, he may fotren his condition 
all [he ways they can agree on. 

• 
• rideju~ &: in p1ttil!iz &t jl) partcnl 

ref rel\~ ICClpl polrunt. 1. 9. • 14 jJ'il>lg. 
At 0: diveri'o ut minus t ~ polTunt. 

Itaquc n reu. decem 31tn:oS promi(mt. fidcjuffor 
in1ujnque.-cae obHrtul'· So;. -II. "". 

Item Ii jJJe puu pmmifttit. fidejuG'or rub con
ditione promitteR' potdl. 4. S.; , 1.6. S· 1 . f. •. 

• Non fohlm autem in '1lJlntilate, H.'d etjam in 
tempore minul Qut plus intciligitllT Pillr eft mim 
Ibtim :iliquid we: minu, eft po!l tempu$ dare. 
J. j.f . 

.. Q!!i c:erto loco dari promitit, 2liquetcnus du
riotj cOhditioni ~tur.o...-~ Ii reum pure 
intttrogavc:ro. lit &U:juIrorem cum adjcdione loci 
ac«pa'o, non obIigabitur 6dcju1lOt. I. ,6. S. I. 
ff, j, fiMj.p; 

VII. 
One may become Surety without :uJ1· SItmy 

Order from the penon for wbom he':::: iIJ 
binds himfclf, and even without his",I#!P 
knowledge". For on the part of rheM,. 
Creditor, it is juft mat be be at Ijbcrty 
to take his Security independently of 
the will of his Debtor; aJld as to the 
Surety himfclf, he may do this good of:. 
fice to his abfent Fnend, in the fame 
manner as one may take care of the af-
fairs of an abfent penon o. • 

• Fidejubcre pro aJio'potdl \uifque. ctiamli pro
mifi'or ignotet. I . 30' ff. I4jiJfJ'l>I§: Fidejulfori 
~tlOl'\I.m gdlorum eft lB:io, u pro 3bfente fide· 
jUlrerit. l. 10. S, I. ff. " .. ni. 

• S« ,be 1.1tlt "thr{' wht mNIIIg' tM .Aff";'s " ",-, .. if_ Ibm I:1'-"Jl', 

VII!. 
In the m2.tter of Crimes and Otfcncts; 8. iii 

thofe who commit them by order of 0- OinHJ. 
ther pcrfons, or who make thcmfelves'~ ;'fI{* 
Accomplices of them, cannot take Se-~. tf6 

cunty; nor Warranty, for being fa.ved ...... ,n-
• hannlcfs from the events which mayw..".". 
follow thereupon j nor for atruring to 
thc!mfelves rhe profits which may arife 
from thence. For the Obligation of 
fuch a Surety, and of fucb. a Wamt.Dq', 
would be another Crime. But he who 
has committed a Crime, or 1Ut O~, 
may give Security for tbeeiv!! Intereft, 
and even for the Fines, and other ,FOcu· 
niary Mutas, which he may have mcur" 
red by his Offence. For it is j~ and 
for the publick Good, that they Ihould 
be acqwttcdp. 

• Sed Ie fi es ddiClo oriatur atlio, 4:4 

mw tNn fidejuft'omn. 1, 8. S. f.f. Ii ;'1-
LI quod ~.ooum dt,...J.,...... . 
...p: ... DOG fie intelligidehrt. ut in pa:I;IIUl 
filrUiI cw r.tlum ct. 6dejWlOrm a«i~ 
re .. poC[it. lin panas4b maldicil &,j.,i macns 
nUo~. W ita potio.t, at qui (\1m aJjQ cum 

Eee. • 'lao 
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IX 
9-S-t hi- There :ue fome honeft lnd lAwful 
",JI .... Eng'-gements, in which one cannot take 
1M ~ Security, beCi\UrC the nature of the £n
lllZ*'" tpgcmcnt would mllkc the taking of 
: Qft IA~~ Scxurity to be reckoned :1.0 undecent 
fo1 t.,.", thing. Thus, it would be contrary to 
~arfJ· good manners for a Parrncr to give Se-

curity [0 his Co--Partner, that-be will 
not chelt him: or for an Umpire to 
give Security that he will pronounce 
Sentence in the matter referred to him, 
or judge uprightly. Thus, in a cafe of 
anorher nature, one ought not to take 
Scc\lrity for the rdlitution of a Dowry, 
nother from the Hutband, nor from 0-

tho- pe.rfoos who arc to receive it for his 
we, ruch l£ hi, Father, or hi'; Guardi
an. For the Dowry being anAccefrory 
to the ~t of the Maniagc, It 
would be unworthy of the ltria Onion 
of Matrimony, which puts [he W ife 
under lhe power of the Hufband, 
with whom flle inttufi's her J?Crfon, to 
'demand any fuch $ecurityq. And it 
would be ,. reed of difoord in Families, 
which ought t-O be united by Marriages. 
But the Father and Mother of the Huf· 
b.nd may obli~ themfe1vcs for tbeir 
Son, to mnke rcilitution of theDowry. 
F or tbe Obljgation of their Goods, is 
the f.lme with th:lt of the Son, who is 
to Inherit them , And it iJ ufual, that 
he who m:u'rics has no olha Eftate be
fides what his Parents ~ive him, eitber 
at t1l<'! time ?f the Mllm3~e, or at-their 
death ~ which m:tka their Obli.gation 
tor the Swuity or me Dowry to 6c: jufl; 
.and reafomble. 

x. 
Altho' the Obligation of 11 Surety be 10 , 7U 

only :tn AcccO'"ory to lh:u. of the prin·s#,ry II 
cipal Debtor, yet he who has bound:S "'lj 
hlm(elf Surety for a perf on who may t~'::j1IIZ 
&Ct himfclf relieved fi'om his Obliga.,iM1 " tIN 
[IOn, fuch as a Minor, or a Prodigall'''w"u 
who is interdiacd, is not difchargoo i:JUr., 
from his Surerilhip by the Rcftitunon 
of the J>rincip>1 Debtor : and the Obli-
gation ruMins in his perfon; unldS the 
Rell:itution were grounded upon (orne 
fraud, or other vice which lhould have 
the cffCCk to annul the right of the 
Creditor. But the bare RcJHtution of 
the prillcipal Debtor, is an event which 
the Creditor did forcCee and gulU'd a .. 
g>inll, by r<curing his Debt by the ad
aitionatObligation of ~ SUrety, who on ~ 
his part could not be ignorant of this 
con[equcnc~ of his Engagement'_ 

• Si ea III1Z tibi mldiditpolfdTlOoe1TI illraopoftto 
dto'tto pr.rf1Ciia, "fflU 'Dft~) #lturibo jUVltUf. 
non eft duL/um, fide}ulforcm ex perforu fll! obno. 
xium ciTe COlltr.lUu.i. Verutn if dolo rrWo OfPI"' 
ruerit contntlum inttrpoJitum trw: manili:lli]uriJ 
eft, utrique perf0D2 tam 'Vtndi~ri •• 'luLu IidCjuf· 
fon. conrulcodum effe. I. 1. C. M IJtH IJIUI. 

Mara:lI .. fcribit, Ii qW. pro pupilio fiDC rururtt. 
\Wtboritltc oblig;1to. pfodigove vel furiolO IidtjuQC... 
ril , magi. dft ut ea noa fulwmiatut. 1. 11"" M 
fo/rpj{. Q.00d fi pro furiofo jun:: obIipro fideju(.. 
forem IIttcprrO. tcnttur MejWTcr. I, 70. S' .' ~. 
Rei lluttm cobrenta l!1'.tqJtiooa. ttiam 6de)uf. 
fOllbw compclilUt, III rd judiatz. doli mali, j.&rif. 
jurw;h. fluod meM ou", raltum d'I_1dem di~ 
atur. 8c Ii pro filiofa.milin cont1llimtufconfuitutn 
quu fiJcjutrd'it. aut pro minore vigintiqllirlli,t.tI: •• 
nil ciTi;Umfcripto. Q.c!od Ii dec:r:pnu lit LD re, 
tunc nee ipte 2U~ habtt tuxilium. qU2m relUtutu. 
fllerir, nee: tidc)uIrori ~ dt cx«prio. 1. 7. ;" f. 
f.. r:mll· 

~""'1!. Mfru' f". ",,1 I.jl u., ,II, q""". 
.. ,hi ~00l*CU _tit"'" "" SIffflJ for At"'!!' 
~J " #I S ____ , __ hi, 'N"", "'1/. 
"ft1 •• -I It. illl(lJ tf #I U... n.AnrJ:t.i 
s. """" .. 'ht~ .. _,,,'IIoU_ , 
III ""'" ' .... ,,,, S-= ItIuIIfo t{ "'... '" 0IIt1 __ ..... .., ··tJ ;. z;.". , L ,. j . J. E-
de keIt.~. IbIt "'.5'In!J for.J.s. ..,_ 

,J,f~J""'_. if''''~ ....... ,., • 
• 1. ..... oJ ... "" • ..,,..,.. ofM" ""~I u"'u ...... if ... ~_ '-....J".., •• 
ht&~ _ J.d It 11# ,,~ _/. F •• " .,.,."""..... "",~( .. -
"'Y. - .... -~.., ...... ___ 
... DIIt'IlllllDOda dio. J. l .... ~. -~ .. -.~~-~. ., ......... "'-f 
iio "''''_~~ ... .. ,..0MPt- " ... ~ •• ~ 
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Xl. 
The Surerr for a Minor bas h;, At\;

'fJ on of Relict :lg,linrl him to f.wc him 
ifh!lrmlefs, if the Obligation has been 

... profitable to the M inor. But if it has 
,tbt1lrJ not 1x:cn advantagious to him, and he, 
i""' hi.' on that account n~ bten relieved from 
obI'IM"". it, he may likewife be relieved from his 

Obligation to indemnify his Surety r, 

( ponqulm in integrum mtil bendlcio rdliru· 
tus 0, pcricvlum evillioQiI emptori, cui ptxdium 
ex boni, pJternis "endi,JilH. pnrdbre non 'oa,ais. 
Sed ea rea fidejulT'orn. qui pro te inld'VtnCf'Unt. 
acu6re non potdt. Qy3rt mantbtijudicio. fipc
cuoiam foJvcrmt, aut coockmnati fuO"i.n(, COIlvt-
nicrjs : moda Ii eo quoque nomine rdlit1ltioni. 
:ruxilio non juv~beris . t. I . c. if }Jtj. mill, See 
the fecond Article of the fifth SdaotJ. 

XII. 
n. n" The Engagement of Sureties conLifis 
gniTIt f[ in this, th:lt they oblige themfdves in 
,~/tl ,u..J.their own names, to lie anrwer~le for 
::~, [be cJTca of the Obligation for ,.i; hich 
M rd t.inJthey become Sureties. But tbofe who 
IlIlllf'Sml- without any dcfigo of engaging them· 
'1' felves, recommend the pcifon whoJs to 

bcbound, or advife the tre:lti.ng with him, 
do not by thae means bind diermclves as 
SuretieS; unlclS there were on their part 
(orne fraud, or other circumfranccs, 
which ought to ma.ke them Guarnntees 
of the eventt. 

• $II tIM lAflArtkk l/,bI fo'ft SrlMn .jhwcif,. 
&l.tnJlUtl. !cc. 

XllI. 
1J.~_.tJi.. When a private pc:rfon rece1\'csSecu
' {(I .rCAU. rity, he acce~, or rejo.9:s, ~s he thinks 
'., ""SI- gOOd thofe who are offacd to hiQ\2S r:7;;:; Sure:ies, and he fettles his Securiry in 
tfJIljli«. [uch manner as he :lIld bis Debeor ("Jon 

agree. But wben Caution, or Security, 
is taken in a. Court of Jufticc, it is the 
Office of the JudR:e to (CCCive or fcieCl:. 
it, according as iLe puron who olfers 
the Soeu,;ty, and the Surety hhl1kl~ 
can {hew that the SecuritY is fufficient J 
whicb d~ds qn thIec qualities- th:lt 
Me to be con6dcrerl in Sureties). a('COfd
ill! '" tbe Engagemenu for which <hey 
.... 10 !>c .nf .. eiable I the fowency of 
the PolO.., the 6o<ility of ru;ng them 
lit Law, and the v,wdity of tbt .. Ena- Tbns, the,..."", of an E-

• 

• 

~"iligW£Y of tile Padons, \lfld the 
aob<r qiodijiii' -.. !rich make the fil;ng 
doom at Uw ~ aod ,ho;l' incapa-rti.:= ore canfIs Wr ro-the . or Surctia, thlt 
..... in. Coan: of Jutlice ' . 

• 

• FidejlllTor lu judicio lillcodj auG tocuPb vi
detll: dan, nod t.lQtM!re~~. OO''CUiin 
ex ~oll.,cubdl ncHiratc. I. t. ff. qW /1'1'/.~. Si 
6.~Jull"or non nr:cnur lcIon~. IN pioltur h:lbere 
(orl pntlhlptlonem, 8C: meulrt petitOI' nc jilt!! fori 
utatut: videnclum quid jutl. lit, k. Dirus Pitlt (1ft 
&. Pomponius libro epiftolinum rd.t, &~, 
libm ttrtio di~lhrum, ac fJpintuJus Jibro tertia 
qUl!fhonum) COrneho Procu1o refcriplit. loerU6 
peti[orcm tiocufare u\em fidcjuiforc\'B. Sed Ii :UW 
Clver, non polli ' , przjioeudlutl ti, nod u(urutJl 
aunpmikt!io fi COIlVcmatur.I'7.", 

Q..ui fuiidn proroiJit, in. demam i\npldK it;>. 
pubuonrm {.tilCl:uiooj., ·vidcnn. Ii Qlm Oa:krit aC'
ccffionis loco, qlll tDliJIWI,"tft. & C"CrrnlC'lIIri, I.,. 
fI". de fidej. 

AilW/1IIH tf thtl,nxis i,,. nllllr " Ml~ 
tfs.rnitJ, 1fI _t IINIIJ "W,''''''' I. ,h.JiN a;~ 
tl hi ,hi, ATtirk. 

XIV. 
The Enwgements of Sureties paIS [01+. Hmr 

their HeiTs ''', or £"-XCCutoBy ac;"Ptins,,£%rtlf
filch as affeCt the pctfoo of the Surety, t"J"~ 
fuch as Imprifoomcot, or the fikc, if"'" 
the Engagement was ruch that t heSurc· 
ty was bound to deliver himtCl€ up pr~ 
foner, For he h:td power to bind his 
own perron, but noub~ pcrfun of his 
Heir; or E>.:ccutor. And as the Heirs, 
or E.xecmors of Sureties enter into their 
Engagements, fo they have likewife tht 
fame benefits which tbe Laws gr.mt to 
the Sureties themCclvcs'. 

· ."'i ..... " ;p/t obl; .. "", "h",okm obli · 
gatum rdi'5llit. ednl rei lOcum obtinnt. 1+ s,...&.. 
f. "'foUi"l/' ~ , . ", .• 01. 

, Sicut ,pi lideju(fOfj itt hz:rcditw qu.,ue co
rumfllCCll1'r'el:ldClm, t"1, S'3.NJ • 

S ... , thtp _firs "'!'t. SIS. 1.. An, I." 64 
Sttl. +. AlI. I . Sfe th. B./mMIt • ,6. foft AYlidt < 
' hf /mt1h Stm.. 

xv. 
He who h" accepted trf • Surety, 'f' """ 

ha'Y mg once deciaraJ. hIS approb3.tJO[J Of. SNf#J fI 

him, Cftnoot afterwards dem:md"lu1ot&erl tM' :;'-",.. 

even ahbo: the faid Surery ihould p.ron~ .p~ 
infolvent 'l. ..",.JJ ~ 

• PhnC Ii !laD idorweum IidejuU'otml dcfecit. ~~s r;raH. 
dl lit 6 tiUlttum lit : qui. qui IdnUtit ewn 6d!:ja . 
bmrem. idoftclitlt d!i- ((Jluploba,it-. I'l . iA f. r. .II 
jJtj_jf. 

XVI. 
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SEC T. n. 
Of the Engggemmtf of lhe S"rt~y 

t. Ib_ em/it ... 

The CONTENTS. 

1'. tfhe 814ftty cannot he foed till afltt' 
Ih, dift-jli"'f Ih, principal D,bl
or. 

.t. Exupt;olf lIS to JNdidal SurtlitS. 
J. Atwtbtr Ex~ptiont when the De/;tof 

is dflnt, lind b,u 110 'Vifihk E
ftalt. 

.;.. 7'ht tlifC1JiPo" dDt! nOI uunJ 10 G,OtiS 
a/imaud by the Debtor. 

r . 'fbI Surety cannot oblige the Creditor 
to rue tb, Deb/Of. 

6. In what manner feveral Surttitr tlrt 
bONnd. 

7 . If tin Obligation of one of the Su,.e
tits is """NI/d, the others tlltrJJtr 
for hi! ?,w,ioll. 

8. II'hal are the Exupliollsof fhl Debl", 
that .re tomnlQ1l 10 the SIITtI1. 

9. Y'he E"l.agn"t nt of tbe SlIrtl)' /ollrJJs 
the Oblila/ion. 

J. 

, .7t.tS~T HE Obligation of the Surety beryl_" iog only acaeffory to., and coming 
fwJ't'/jin aid of that of the principal Dc:btor, 
.".2nd for fatisfllng what he {hall fail to 
"....,. acquit, the raid Obligation is 2$ it were 
~, conditional, not to have it~ eWe(!, ex-

cept in the cafe where the Debtor is 
DOt able to pay. Thus, the Sum)' <:Ul

not be fued, till after the Croditor has 
ufed all neceffary diligence fot the direuf
Gon of the pnncipil Debtor, Ilnd has 
not been abfe to recover J)ayment 111 , 

• Q!Ji ~io, pro dtbitore ohIi£llt. hoc maxim': 

f,!
rofi 'cit. ut cum hculmlbw bpfut fucflt dcbitor. 

t at, ii. quo.: pro co obJlgtvit fuum Q)n~IU. 
• ok ..... I,""". 

Si quit igitur crtdidtr"it. &: fidejulfomn. lOt 
mmdItorem, 8IIt fpoWorCtn tctqxrit. as non Jl'i
mum adYcrli,u; ~. alit ~ornn, lUt 
~m acadat : ncquc: oqips dtbitoriJ inta'
cdJOriNs,molcftus fit : ltd vault ptlmllm ~ tu.m 
qui IIUUln xcepit. dcbitumque contruit. &: Ji-tw
dan iade~. III 1I11i1 ablUnat. Quid ctllm 
ei in CI,tnDCi. erit. debltOttcompktor JI\'cro lion 
YWcrit • debitor.: ir.c IIUt III putem, lilt In 
tot\lm, ~ tb co IIOD ~it feci
pete. ~ hoc ad '6dc}utrorcm, lut {poo.IG,em. 
tDt mmdatorcm vCllllt : &; lib iUo quocf rc:1UJlWtD 
eft fwnat.. NftI . ... t. I .. Jd 5'* dd'udliL-t ide
juJIino "",,,,,,,",,,,, 1.68. I· ' , • f · f. .. 1M-
~.p. Lit .• , . Lff ... , •. l. 1t6 .... It". 

iItfiM IN -}I , Dtji,,/iA" II '/I(~. 
IbU -it., 'M 11ft ,., .1 .JAIb S."H~ I..w. 

~ 

11. 
Thore who are Judicial Sureties, may 1 .E.tTf}t • 

be profecutcd without a previous difcuf- .'ID,7U
{i01l of the principal Debtor b, not only UAi $.w ... 

becaufe they oblige t hcmfelves [0 the t ltl. 
Court of Jullice, the Authority where-
of requires it fbould be fo; but alfo be· 
caule of the nature of the Debrs in 
which this Security may be found to be 
neccff.1.t'y. For they arc fllCh, that OlE 

ought not to allow in them the delay 
of a difcuffion. Thus, for EX:lmple, If 
PUrfU:lOt to an Order of Jutoce [01' the 
payment of Crediton, one df them ft-
CClVCS .. Sum of Money, on candition 
that he give Security to rellate it to o-
ther pt?ions to whom the faid M oney 
ought to go, in:l certain dc, as thar: 
of the birth of a Child, who is called 
to aSubilitution" or other the like cafe; 
the giving of tJlis Security is ordained 
only to the end that the raid Mon~ may 
be immediately repaid, if the cafe docs 
b~ppcn, and that it be delivered to [he 
pei{on who ought to have it, in the 
fame manner as if the Mooey had re
ma.ined in the hands of the Receiver of 
:tIl Monies depolircd in Court, which 
ought to be delivered up without deby. 
Anil we lhnll fee in the mba cafes of 
Judicial Sllreti<.-s, a like Equity for not 
admitting in thelD the benefit of difcu( .. . 
{ion . 

- In n.ipubliont: judiatum (olvi, poll rem judi
cmm Ilatim dic:s ctdit: ltd mr!li<l in tempus rtO 

pruat:ipali wlultum differtur. 1.1.f.j*j.IJ..J. "" • 
Pffl. j'l-ifj • & 1.1dt. So J. C. j, 'ifii'. "' JIirtI. 

m. 

• 

• 

If the rrincipal Debtor is abfc:nt, or J. bI_ 
has not a vifible Eftatc, fo that no AO<o SxcIII_' 
60n cn.n be brought aga.inn him, uor~(· 
he made [0 pay, the Surety may be .I{:~ 
fued ~ uolefs he obtains 11 deby from the a.r ';~'l" 
Court, i.n order to find out rome EtTca,,v,,q"", 
belonging to the Debtor, or to make 
hun pay tht: Debt J after whic y 
jf tbe Creditor is DOt filtidicd, ... may 
COIIlpd the Suret, to pay t '. 

• ShcromtG'ttliur. iutlU_CII'. -n qui t;eo
lioni re lubJeccit" 1Id1i,-: print'lpalnn y~ uarc 

"""¥r>'. 
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condY,ttir. uerbum dl. credltottm miuue :Uto. 
dim f!I»lit; mllll: intercellorcm. IUt maotUtorc:m. 
aile feoniUrem exigcu_ &: {1IUCz przUdctU ju~ 

. dot tcmpu~ illtercclTori. (Idem til dicere fponfOfI 
~ lmhd3tOTJ) \'olenti princip*m dt"duecrc, qWlt~-

, ~ lIU, We prlw, rulHneoat conventi~m, &.lic ipfc: m 
w\linwn fubfldium {mftut. N/J'!I+ t.l. 

IV. 
\. Tht tE/- The difcuOion which the Creditor is 
..g;.. .... obliged to make of the Goods of the 
~ tX,t1fJ Debtor, before he fues [he Surety, doa 
~J;- not extend to the Goods on which he 
p.., ~".. has a Mortg:agc, and which have p:llTed 

from the hands of the Debtor to Pur
chaferS-::llld third p ofTdrors:; but only to 
t he Goods which the Debtor has a.ttu-
311y in his poffeffion. And the Creditor 
cannot rue the third poffe{fors, till he 
has 6r11 difcuffcd the Goods of the 
Debtor: and likewifc profecuted his 
P erfomtl'Aaion againft the Surety. But 
he cannot excJ'ciie the Mortgage which 
he hl$ upon the Efbte of the Surety, 
except in the cafe where he,cannot re~ 
cover payment out of what is in the 
hands of the third Poffefford. \ I 

• Sed ~ ad res dcbitotum. qu:e :ab :aliis deti· 
nentur. Verll:at prith m.tequ:am tranfeat .iam fupcr 
pcriwl;l/ibus contn mandatorcs. lie &lejutro.-es; a: 
fpon[oftl. Sicque l\d res venien$ priocipaliJ dcbf~ 
tclris. five ab aHo ~ine:mrur. ~ dc:tineore. os con· 
tenlt'IU, Ii ~ liulc: .hbucrit fatH:Kllonttl tunc 
.t'ft i~t fCivt'l'[gl res fiJeJUllOrum. &; m3n.datorum 
&: fponforuru. N!ftI.+. ~.l. 
~ 1M CIIJl-s tft-m PnMMli lit fr:ll1C1:. tbi. DIf

lU~ ;, J,{j'.'JII/j ~t"' WIlr CMjUms tl!. :hlrJ hf 
fiff~ .ftl.1J bt Illd .. ithDut this /fftI*U DiflllJfItlll. Sec 
die futh Anick of tbe third &:£lion of Mortg.lges. 
lIW the Remark which is thc:u made upon it. 

V. 
f·1MSlmo Al tho' it be the imereft of the SLlre~ 
~ ~ ty, that the C red itor {bould recover 
c:!:u~bt" payment from the Debtor, yet be C1n~ 
r- tilt nOt oblige the Credieor to fue him for 
ZW,or. it. For the Creditor may defer t he dif~ 

clImon of the principal Debeor, with~ 
~ Qut loftng the Secunty which he has 

taken, by Having !loother perron bound . 
for the Debt e. But it a M~nor, whore 
Guardian had given Security fo r his Ad
roiniUration, being come of age, and 
finding his GLlnrdlan indebted to hi m, 
and .t that tim; able to pay him, fhould 
r.gka to rue Mm, and tnat in thcmetn 
.... nile tbe Guardian lhould ~omc io
IOIvCIIt, !JJS Slimy ought not in th~ 
~ to be cafily i:OOdemncd to the Mi
nor (. For the E'.nRage,meot of this 
Suretrn only to asil'wer for ehe Guar
If ...... MnMaiIlrati.." and fur /Us bemg 
~te t.C?paj', afw tbe e:<piration of the 
GoIordi;mIbip, .. hatcver he fhould cbonee 
... he u.IeIXed to the Minor. Thus, 
tile Sun:ty havkls titishcd his Eng:tg<-

mcnl., "nco the Guwian was rolvent 
after the expiratioo of theGuardianfh ip, 
the negligence.of tht Minor in n..,t ru
ing him ~fter the Account W:lS ibtcd, 
might be imputed to him, according to 
the circum{bne~. 

~ Si fidejulTor mdiK/fi dtnunda'crh. ut dcblt~ 
rem :ad roIvwdam pecWliam compdJerct. vtl i>lg~ 
111.1' diJtrahcret. ifque (cfewcl!': :m peffit tum Ii
tkJulTor doli mali txCt'prionc (ummovercl Rcfpon· 
dittlOll polk-. l.oa.! tlrftdtJ.n: 

SN Ih, ,IJJrJ.An1( of ,lit ,IATJ Sr8 • • IfI u tlJl 
i'rbl"'u ~m(b ,/» fillfmy mit] uft ." 1;,;$ f'b'1 "Slflnjl 
,lit DrH". 

, Si fidt'juffofCl iD id :a~ti fum,-l ~ r"rlUor, 
~,,' """ f'iJi" Be poll legmmam :leralml Dm ab 
ipfo CI1ratole. quam mh bmiihuu:jus Wlidum fer· 
vari potult. k. (dUnle to qui popUlus fuit. ro\. 
vendo d1C de:fit'l'lt. non temere urikm in fideJulfo
ret maioncm compettte. 1.41 . if. '" foirJ.Jf. 

VI. 
1 f revC:nll pcr(ons become Sureties for 6. I" vMt 

one and the ('lome thing, every one ofm4Mtf' {,. 
them is anfwemble for the whole. For ~".'.s'''''''' 
every onc of them . engages for the ':un":: 
w hole Debt, or other Engagemcot, and 
to make up \Vh~t the principal Debtor 
ih:in not be able to pay. T hus, thcir 
Obligation naturally binds every one of 
them for the whole Debt, after the dif~ 
cuaion of the principal Debtor. But 
their Oblig:lt ion is drvided in tbe fame 
manner, arid for the f:l.1ne reafoD, 15 that 
of principal Debtors, who arc jointly 
bound cllch of them for the whole 
Debt. Thus, when ' the Sureties are 
folvenr, the Creditor em demand from 
each of them only his {hare of the Debt. 
But the portions of thofe who 1re in· 
folvent :lre thrown upon the others; 
and every one bears his part thereof up-
on the foot of his own portion of the 
whole Debtl. 

• Si piUf(,S frut fidcjullbttt;. quatquot I!funt ~cro 
6ngub In JOIidum tenentOl'. luquc liberum rlt 
a-e(litori i quo velitIolidutn~. St'd ex ep~ 
.. Divi H~druDI CODlf"£:nitur creditor:l rmgulis. qui 
modo fo)vendo fUDt htU contclbtz tempore p:utts 
pcte.rc. ldeOque Ii quis ell: fidejulforibU$ eo tem· 
pore folv('nUo non fir, hac Cl:tcrOtontnt. § ..... i1IjJ. 
""}Ih?ff. loUT fidejuQ"OfeI non ipfo jure 1Ii.i
dieur Obligatio n cpii\n!a Di,i HadriJDt!. &. idet\ 
Ii qui, COIwn :line ~atb.m a Ce p:u1'Cm flOt' ~ 
de ikcdfcrir. ,e\ lid inopiam pe:nn~k. paT! eJIa 
ad octcrorum onu. rcl'picit. 1.16. f. HtI. Ut'tU· 
tem il qui ('Um :altcTO 6dejuffit non folUi convmi· 
:ltUI, fc:d dividatur xno inter cOl qui folwndo funt • 
~Dtt' condcmnatiO()mt ex otdiAC poliu!ari fOIet. 
1.10. §. I. C. fill. See the firll Arricle of tbe 
fourth SeClion. 

Tbb Ai,w _til 5"";" "'"" " Jm. ,heir OIIi
,,,,. • ., t"o,J the bmdit ofDiviflon. ", ,hi ,hfrJ 
Arlidl t/ till H SUI_ (,ht $'£/ity. lite. 1M fofl 
..+u,I. " ,1Iu SlIIiM. _ tIH PII Artlt], " If./-" 
St6M • .,.;,e .. ~I "" ·''-ft ,AnKIh. """";, 

.-. - t#,Iji ""'IU ,hu~' ..,~,., 
O. 

• 
VII. lf • 
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7. Iflbe If ofrwo or morc Sureties, one hap-
0&4:.,,,,, pens to ha.ve fuflicient reafans for ":i
,! _ ,"'" caring his Obligation; as if it was a 
~HII'ttlllU M ' . dW h h d 
jIIunNlhJ 1I10r, or :l marne oman w 0 a 
,huthrr; no power to bind her felf, or who is 
~1"'" fill not bound according to fOrm, the other 
btl ~tfM. Sureties "will be anrwcrablc: for the por-

tion of this Surety who i,. diCcholrgcd . 

• SiTjtiul &. St:il pro Mzyjo fidejutferint. fub
dufu muJicre dabimuJ in folidu m ;dverfus Titium 
Xliom:m. Cum {rire powerit. ftUl ignOl'llI"e non 
dc:bucrit. mullertm frullra imcrcalere. l. +8. ff. it 
!"JoJ!. 

VIU. 

S.","- All the dcfenets which the bebtor 
"nt •• iC- has :lgninfl: the Creditor, are common ;t7:.! to the Sureties. As if rhe Oblih"lltion, 
,hl!tjllrt or a p:lrt. of it, happens to beacquined; 
(llfttJlUtl" if it is preCcribCd, if the D(:bt was re
,htSMnlJ. fl1Ted [0 the Debtor'sOath, and hehad 

• 

[WOlll, either that he never owcd any 
thing, or that he had pa!d it; or ir he 
has otber Exceptions at rhe lik{" n:lture. 
FoJ' the Surety is only anfwerablc for 
what flull be legally' due: And what
eVCf alUml, or dimimlhes the Obligation 
of the Debtor, annuls or diminifues the 
Obligation of the Surety, which is an 
AcceWory to the other: Thus, he m:ly 
make ure of thefe defences, altho' the 
principal Deutor fboold decline to u(e 
them himfc1fi. But if the defences of 
the principal Debtor arc only drawn 
from his own perron; as if be may ob
tain rdief becaufe he was a M inor 
w hen he contl'aaed the Obligation; if 
he cannot be Iu,ed becau[c he has made 
over all his Effctis to his Creditors, or 
bccaufe they have bocn con6(cared ; 
t pere fortS of Exceptions will not avail 
the Surety: For it was to guard againJt 
them that the Creditor gOt the S-urety 
to be bound I. 

• 

rum e~l;ve juJTus cit. 1)011 nili pro putt: qU:lm t~ 
tmuit aeditoribu5 obligttus t'fi. Vcrum qUI })lO 
cb [uarn fiMm :lflriJ)):t'funt, Jure prilli1l0 ron~(>nl- . 
ri poJTunt.l. I . c. J~foIti"ff. See the Cll[tiJAmde-, 
of the fifth Scaion. 

IX. 
The Engagcment of the Surety -is flot 9. n, III

limited to the perf on of the Crcditor,I.,t'tIMIJ .. 
to whom jle obliges bimrelf, but his o[ thtS
O?li~tion is annexed to. tha~ o~ the ~4' 
prlnclpal Debtor, and paOes wltb It to t/(l1J . • 

the perfons who :!hall afrcnvards have 
the right to it. And if, for Example, 
:1I1 Heir, or Executor, takes Security 
from one that is Debtor to thc l nhen-
ranee, and is obliged afterwards to re-
florc rhe I nheritance to another, either 
bccauCe of a Subfritution, or bccau(e his 
lnftituuon not fublifi:ing, he (bfes to 
be Heir, or Executor; this Surety will 
remain obliged to him to whom tbe In
hcritance {hall be reftored m. 

S E C T. ID. 

0/ the Engngnnents of.the 'Deb/Dr 
towards his Sure/!, tmd of ~h, 
Sur'll towards the 'Debtor. 

The CONT E N"(S. 

I . 71Jt Dlb/Dr ought /0 fa'l,)' Ib, SuYtty 
harrllltfl· 

2. . /»drmniIJ. for tbe (onfigutncts of IhI 
$urctiJbip. , 

l. A cafe fZJbm ,h, S.,.." may r .. '" 
b thtor {w his i"aerllllil)', b,!or, 
be blu Ott. ,aIlrd IIp,n DY 1111 Cr,.. 
ailor. 

4. If the SU"" 1"1s /Hi .... ,iIt V-,. ... 
f . HI fllaY pay lI"er fbI lmtl,. sitlNd 

kinK elllltlJ DII. 
6 . If Jw pa]s i.,...,u.rly ",bat -. .. , 

dIU. 
7. If ,11< S.,.", ".,s, btu." illtt'1IIII of 

lb. E."pti .. , with ifIf D,.,.,. 
60s OfIIi.p liII Dttt. 

8. If • 
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8. If lhe S''''y fIIlJl, •• twilbjl_""in, 

.. be had ,.,11 EX((Pli," f~r his DWII 

. /"'[0" 

,. ,.. 
"",w .. ~ . 
/M'" 
""" ...... ft· 

~, If the SurelJ JOts rlDI "Mk, anJ Ot
. frncr, when (lied, " !ltg/tOS I, lip-

pial Jr,'" tk St"ItMt. 
10. 1/ tIN SUrft] dfJts flDt .''11i4;'1/ fhl 

n ,ttlt', lb., hi hilS paid the])e"l 
j., bl ... 

11 . SuretJ jw II tbillg dtfHJfiltJ, fir /JI1' II 

Ihillg I,nt. 
1.t. if fh , e m/ito,. lives th, Slirtly II 

iiftb.rg, ,j ,iM D ,b,. 

r. 

T H E principal nebtor is obliged 
t~ f.lve ~i$ Su~y hannlefs, eitner 

by getting hnn Mch"llcd from his 
Surc:dlhip, or by acquittmg the Debt. 
And altho' tbere filOUld be no cxprei's 
promife to inden1niry him, yet it is e
nough that ir does appear thllt the Sure

#y iJ obliged for the Debtor only in this 
quality. For it implies the Engage
IDCIlt to (ave him bannldS". 

. · .~it pr1I!tm, Ii. qui. Ilegotia tlttritu-gdTcrit. 
JlldlClum eo nomlnedab;J~ I. 3' /'. tit Tltpl.,#A. Sed 
l-idtmllU:HI 6deJu1fbr hie blben: :ilMJlWll iliiOllcm 
J!Offit, &:. vt'I'um e/l negotiorum gdtotum tUm 
2gO"e poIJC. I .•. "'. b o. §. J.ff. tNnJ. 

II. 
~.l';mJ. If the Creditor, not receiving r.1riS
~ [" ,I. fitEl:ioll from the pl·jncipal Debtor, brings 
=tfZ h!s ACtion againf~ the Surety, and forc:s 
Sltnrijbi,. lurn to p:a.y the Debt, the Surety wlll 

recover from theDtbror, both thePrin
cipal Sum and lntereft, which he {han 
l1ave p:tid to the Creditor, as 11lfo the IT}
tcreft of we raid Principal and Inrerdt. 
For with regard to him, all the MQney 

' which he bu paid on the Deb[or's ac
count, is a Capinl of which he ought 
to be indemnified, in the fiUbC manner, 
and with much more roron [ban :I Fac
tor, or Asea!, "'bo docs the bufindS of 
an ablCnt j>erfoo withOllt hisknowlc:dae; 
feeing .bar MO<Iia. tHy advance, tliey 
do it of their own ~ and thar It 
i by cooftnint tbat the Sprc'l' mak~ 
l"'yllJtQt. And if he fuIFer. «herwi/t 
~ .i"i. '"" to any charses; 
.. if doc Creditor fuos bim, if he ar
' ..... his Goods, he will 01(" be "'m
boIdW .. the Expeoc:cs wlUob he n,.u 
'-~1D, .-40£111 his damages, 
and o£ the ch,'P he !half be 
at ill Debtor Nt bit lcimburfo-

-~ ( ..... EI/.~ ... "". Si 

qaII~.... :JI'>PO -- ejw ""'-
. ,~ . 'I"'! ....... ~.j.,. 

, Vo-.; • 

nr. 
If the pcinciJYll Debtor f.liis to pay; . .A l.ft 

tbe CI'edi()r at the term, the Surtty""lflt IIw 
may fue him, after the term is e.xpiml, Srtut1. "HfJ 
[0 oblige him to acquit the Debt, al-~:,w 
tho' theCrediror demand nothing. And 1m mJ"".. 
if tbe indemnity of tne Surety wert: in Nl]'1:;: 
hazard, he might file the D ebtor, even ~"7 
before the tcrm, for hit own tMety . ., tOr 6: 
Thus, when the Debtor fqu:tndcrs aWlI:Y.ln • . 
his ER:are, or that his Goods art attach-
ed, the Surety rrr.ly put in his dum, 
and take fueh other mofures For llis 
own f.,fcry, us tbe circlimfianccs of. the 
danger fh.U render nccdf.uy c. 

~ Non ablimili. ilL1 ~ ~tiQi~ og;r.i 
folct, fidejuffor In &: pnu'IUlm COlnt. ~J: 
fit. ut libeoretur. NC(! ~mm fc:lUptrU m 

'ri!'. lit folnt. Nt judIcio lC't'Cp~o fOIIdonderur. 
Ii diu in Co!utlOOt reuM crffibit. :tUI eerie bona fuJ, 
diffipabit: przfc:rtim Ii domi pccuniam 6Jcjll1for 
non h1bcbit, qu~ numctlb aeditori. m_n ~&io
lie ~YCDi.t. I. )8. §o I . I . 1IfMIJ. 

IV. 
If the Surety P'y' before the tcnn,.. If'''' 

he CUlnot bring IllS Aaion for Relief a-$""'1 F!'J' 
gainfi the Dcl)tor, till after tbe term i,oWfin' 1M 
elapfed·1• For he had no powcrtomnkc"""'" 
tbe condition of the Debeor \Vorfe, who 
is not bound to r:ar till tbe term comes. 

~ Si fidejulfor. = aNus pro co :we dlem 
mditori rol.a-ir, dtDthit cbt:m quo NIH 
Co;'t'ctt oportUir:. I. J I . f'. .I, JiMitlf, 

V. 
The Surety may, if he plcafes, I'"Y I. '" "'1 

:uter the tenIJ. And altho' he has nel- ~-fi" 
tber betn :u.ljudged to pay the Debt,' :: k
nor fi~ by the Creditor, yet be wiU:; "",.1 
nevmhcle& have his ACtion of Rclief .... 
ag>infl the Debtor '. For the Oblig:t-
tlon botb of the Debtor Il11J Surety, was 
to pay at the term. So that he :1cquit' 
the COmmon Engagement. 

• Fid~ et ~s ctfi JiJ\t' j.io rol · 
ve:rlnf, w.r Ktionom rn~lO\bt;. I. 10. S. 11, /'. 

... s. ... following Arlk:e" 

VI, 

;:~~E~~~~~ may pay the nebt •. If .. !'J' for. il, • ought Dot""",utlllft-
any rrcjudice to ihe.cx-t,-:,:", 

'~f't100S , 

, 
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ccptions which the principal Debtor 
mtght have againfr the CI·cdito~. And 
if, for c"xnmiile, the Surety knowing 
that the Debtor had ~thcr p:ud, or haa 
{ufficicnt grounds forannuUing the Debt, 
pays it nevenhclefs, he cannot recover 
frOm the Debtor what he {hall h:1vC ac:· 
quitted in this manner r. 

< Si quMkm relent przttrmifO'it CU'tptionem 
vel doli. vel non n~ pmlni;JC. ,;dcrur dolo 
verfari; dilfolutl mim negliptis propC dolum ell. 
l. 19.f, tnMJ. Set tbt IVIIowing Article. 

VII. 

7. If tilt I f the Surety, being Cummoncd to 
:';~J1·r.:l.Y, :u:quits the Debt J,uri,and hoodl:-

~- . d . .. ...,,, ,_ IY, In or er to prevent an ecutJon, or 
t.WftifaJ Attachment of his Goods, and bOng .,; .. I. ignorant either that the: Debtor had :l 

~ 'h, compenration to make, or that he has 
~ t paid the Debt, or that he had other 

. grounds ofdcfcnac :lg.Unft theCreditor ~ 
he will ncvc:rthc1efs have his relief:1-
gainft the Debtor. For the Debtor 
ou.gh t to blame himCelf, that he did -not 
give notice to the Surery not to pay 
the Debtl. nut ifthe .Sumy paY' raIh
Iy, without being caned 00, without 
neceffity, and without :acquainting the 
D ebtor, who might, 00 "his part, not 
have had time co inform the Surety of' 
the rcafons he had to offer why he 
ought not to be compelled to pay the 
De:bt; there might be ground, accord· 
ing to the circumftances, for imputing 
to the Surccy that he had paid it wrong· 
fully. 

c Si JidejuOOr conVCfttw. l"Ilm igncnrt11K11l fu
ill( debito/' llumtr:l.tarD pmmiam. fgJlfcrit ex auU 
fiJejlLffionis : aQ mmcbti judicio pcr{equi roffit id 
quod {ollfcrit. quzritllf. £r 6 quiden1 {CI~ 
ubi ycr~ igoonrit. nil,:l1 quod ej im'fUtew:r. Pari 
ntioot. at Ii JUqIUo uceptio dcbitOtI c:ompctebu. 
~i forte coovenci, vel (\.Ijus ahcriul rei, &: 19n1-
~ June ~ttqlcioncm non c:ltrttbit, did OJlOftM 
Cl mandari .aioncm Q)mpet~ POt'\ut enim It
que dcbuit.reus promitteodi (6tion~ fidejulforc:m 
fuum. rIC forte agnlnll {oint indtbitum. 1. 19. If 
"",u, Si cUm dcbitor M».,.itJCl. ipa.~ 6dejUifot 
fol.,c:rit. prto cum mmcbti IIIben: iaJorwm. Ig. 
noComdum cl\ enim et. 6 noo dl.,ma.-it debitorcm 
foh-itre. Dd.itor cnim dtbuit aowm !Ian tide
ju.o:ori jam (c r<M.,mc,. ne fort~ creditor oInJIIIt. 
&. I~.am cJus arcwnvCtUtt, &. ucutm ci 
GntlrJMm in q un fidr:j\lmt. '.1. a9. S.l •. 

VIT!. . 
8. If 'M 1f the Surety had ""y defence pee\!
swZJ:,.}iar to himlftf; which W:\S not common 
j ..... to the Debtor, • if he was a Minor, 
ofoI ... ~ and for that rtaroo might get himli:lf 
"l'-~ rdlevcd "- his ~ or if be 
""-/"- had any Other Penoaal .~ion, and 
,... if be ~Y' the Dcbl.o~lb. with· 

out taking advantoge of the Iai4 £X-
3 

ception, he will ncvcrthclefS have his 
lAB-ion for relief ng:tinfl: the Debtor .• ~ 
For by hllving waved tiis own Right". 
he hIlS done no wrong to the Delitor, 
and he has only acquitted him of what 
he: owcJ h. 

• FkkjulJ'OI' Ii (oIw tempore liberatus, tameD ' 
folvcrit mditori. ~ mandltJ babebit a&iooem 
.tVa-(Uf rcum: quamquam mim }am Jjbcnrll' iQl... 
vito bmaI fidem impleYit. & dcbitortnllibcnvft. 
I.&p. S. d. f. manJ. 

IX. 
1£ the Surety, being Cued by the Cre· 9· If 11. 

ditor, docs not uCe the means fOr obtain-SItntJ .. 
iog a delay which he might make ufe:;'7;:. 
Ot; as if he: does not alledge in his de· ... f-/: 
fence fome Nullities in the proceedings ... .,ka,,, 
in the Caure, which would nOt be fuf- """,,f
ficient to difcharge the Debtor, and he,'beSf:w,..· 
after baving acquainted the Debtor with 
the Creditor's Demand, 'pays the Debt; 
the Debtor canIJ.ot blame him for not' 
having taken the advantage of ruch de-
fences. But if tbe Surety being con
demned to pay the Debt, whether it ' 
be after having defended himfelf', or 
without making any dcfet)CC, he dOes 
not .appeal from the Sentence, or if be 
does appeal, but does not acqu"iot the 
D ebtor therewith i and in general, 
whatever be the conduCt: of the Sureey, 
and whatever event it may have, it is 
by the clrcumftances of his conduct 
and of that of the D.cbtor, that we m~ 
diCccm whether the Surety ought to 
have defended himfdf or noe, or to hilVC 

appealed or not j whether he has de· 
fended himCelf well or ill> if he bas 
given . timeJy notice to rhe Debtor, if 
he has paid (he Debt right or wrong-
fully, if he b:lS raid more than W2Sdue; 
and by there clrcumftanccs, we are to 
judge whether the Surety ought to r~ 
cover eith~ boU.'Cly_ what was owing by 
the Debtor, or alfo the charges he has 
been at, or if he ought to lore them I. 

IQuxdam nmco& Gfdcns' omittar6dcJufJOr. cw« 
fnuJe. Ut JNtI fi u~ proaaaruiam ~ 
miflt. five (CICIlS. Ci,c I£IW'IZI, de bcaa 6dc: ea.im 
.,.tUf. cui DGQ ClIIIpUit de ;*Picihu. juria dJ(p!.I
tlfC: l'cd de hoc taIIb:Im debitor Ntrit. be( RCo 

I. 'p. S. +.,. """'. 
51 hi qUI pro te 6dcjlllfc:rtnt. iu nj~ ~ 

ti~n damaati. qu!m dcbiti nti6 Uipt. fei
tQtts!t ~ .allium appdlWocl' orailcruat 
poterjJ DIiAdai apatiIw tu. Equimc jiMlic"taoi 
Ite- I.8'tut, Ii jporavcnant .. cxcWita Ipoa'" d. 
Ii faenwr. ioatmWIet dJ .mural ,.0".4l 
QIanm dolo ...n.; -. fi DOD:.:! =: ~ ..... Ii l*lpenuei. DOD : ....... -
fa doMllUm iaopta. Sal _ , cor • ...,. 
dcbIIWan. at Ii ipfc paarct'. ....... ,..._ek __ I.I.S-I."'; 

x. If 
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x. 
I"' I· ,hf · Jr the Surety having p:lid the Debt, 
SltTtl.J without acquamtil1g tht:: Debtor, the 
., -~ ill Debtor ray, it a fecond time,; the Surer.:. ' ty will have no rdicf ~:Linlt him. For 
..,.; he would be: in the £:wIt, for baving 
j", ~J,ht (uffered tbe Debtor [0 be: in wngcr of 
lH1JW JY.lying t"'ice l . , ... 

I floc idtm rraani 8t in fiddulTort potdl, li 
cUm fg/,ilT~t. non ccnioravcrit reurn: jic deipdie 
mn CO!'Iir, quod folvere ~rtl noll oportcbllt. Et 
credo Ii Cl~ polkt ,eum ccn:i()f3TC, Mil f~t. 
oporrtrt: manJ.ti ~gc:ntenl fiJc)utrorem tt'pelli D0-
lo tIllm prurimuro ("D, Ii pol!: folunOllel11 non de
lIuntiucrit IkbitOC"i, 1, 19. S'l'f. mlfNI. 

IX. 
II. s"",, The Eng~gemcn[ of the urtty be· 
fr .. ,tl"., ing only acceiTory to that of the prin
it,.,'iffJ, cipal Debtor, be is bound only precirdy 
~ [".:. for that w~ch is owing by the pcrfon 
tvl'1I'J' • for whom he engages huntelf. Thus, 

for E.x.un,plc, if one had ['lkcn Security 
from a Dcpqfitary, or ii-om. him who 
h:td borrowed :t thing for 'Ure, he who 
becomes Surety for (och ~n Eng:lgement, 
would not be o~ligcd to m.lk.e gOod tbe 
thing depoCated or lent, if it fbou1d 
chance to ~th by 3D :lccidentj but he 
would ouly be b90nd tll :mfwcr (Qr the 
fraud 30d negligence of the pnncip.:lt 
Debtor; for It wa .. in lhat only, th:n: the 
Oblig.tcion confiUed m. 

- Et. commo.uti lit UcpoGti tideJu!rot 2CCipi 
potdi. &. trnetllr. Sed II~ dtmllm. r. lilt dolo 
nuJo, lilt culp.a hi f\-«!lInf pro 'l1lU,US fidtjUtTllm 
dl. I.).. ff..kjilfj. &.."J. 

XII. 

p. If ,hi If the Creditor. or :mother penon 
o,Jir,.. hl1ving hu right, gives an Acqultt:mce 
trw 1M to the SUTety, WiLll intention l O make 
~~L~';ft{him a prefene of tht: Dl.;bt, as a recom
r~ Dth,. Pl.'tlCC tor [orne fervict, or out or fome 

other motive, chis Suroty may rec{)ver 
the Debt from th,: i)ch~or; for thq €l
your was de» n,·J fOr the Surety :1.100(', 
and not inte ,--d t()r the hew6t of the: 
Debtor. But iftheCrcditor h;td a miQ(i 
only to ~hfchar~ r~e SUI't(y, without 
gi\'~ hjm the Dt'!bt, the rlg~t of the 
Creditor will ltmain inrire ag'Jtn{~ the 
Debtor, and Ihc SUl'cry "HI only bcd.t: 
ch.rpof !YsSlIIcujhlp. AuJ lhiswll1 
d~'on t he mannc.:!" ill which (he 
Cto:Ht (h.Ul have cxrrc:trC'J himJdf, In' 
ordc:r co Dl.ike his intention known It, 

• Si fidejaki ~M~ (':1\1[" .fcrrum (~um 
r" 4P~._'~fok}tl!J"oiC'ln rttQIlU{·Ul'j vo-
1r.&a 'Cnditor. ~, .. ~uf dLCIOi.'m. ~tl'W 
map.l -aa.ri":ftlhc""o I_rt itor. y,,1 
Ii elm. 1iIc:ru.on1nD .... L 10. S .!t. f. v.; J. 
St "40 AOIl fCmuotci.Q$ caua. iN rnucipal.itCf 

Y DL. t. 

don~ndo. fidtlurf'ori remilit ~l(J"em , msndoltic:um 
flOn .aurulJ1. 1.'2. 'iii. 

S, r.I qui fulcjuU'orl dl.n:l:e ,wt CTCJ:r«'CDl ~)\l1 
hlk1t o.)morem f!lbm, c:umq..! likuV(.'flt. contl~ 
nuo ager nJclll1for man.bti : '1Mt IriJ Ilrwtrlft. 
uINtn IlllmtllO. IOlver.t m.Jitor;, If! c~m lIbcn· 
fttit. I. 16. ~. J. tM. 

SEC T. IV. 

Of rI~ ET{gllgtmmts of Suretiu tl 
(Jn~ trtJbtlkr. 

The CONTENTS. 

J. III ttJhaJ ntanncr 0# of fbe SIIr,Iks 
pa,i",( tb, n,bt, mil, Jill bis hl
w.JJ-Sllrllits lot" liuir Ib-"J ~ 
it . 

l. . FtllrKlrSurCI;tI a"fillcr Jr.,. DI'U anfloo 
Ibtr. 

I. 

I F one of the Surtties PlYS theDcht 1. J.",!.,u 

h /hall have his rehcf only :lg.untl"..-
the J)CbtPr, :l.nJ not againf1: bis Fetlow- "brSMrr
Sureties; For he ac«toilli only hh own:; ~ 
F.ngagemcnt; A:nd ~lIlCC the payment ""!f fort bu 
whld! he nt.1kes, wuhout .making nrCF,6... • 
of lhe Ixnetlt of J)jvifion ag.\inlt tbe s.witl fr 
other Suretit-s, exringuiJbcs toe .rrinci- '!:" jhMru .} 
pal ObligOlrion, th:n: of the Jocllow-" II. 

Surt:ti which was only nn AcceJTory 
to it, l'ilbtifts no longer. But if in ply-
ing the Debt, be getS himrc1f to be lilb--
fhlUlOO to t1u: Creditor, hc will have his 
nght for recovering the !h of everY 
('\;)e of the other !)uretics. Th,s fubll:i· 
tution by thCCretll tOr h:t\ing tbuc~a, 
llut ,\l'ho' it {cem tholt the right of the 
Creditor be annulled by thr payment, 
ycr this ri!;ht ubfifis, fo. $ to 1':1.1.; from 
the rcnon of lh~ Creditor, to him who 
1'.)5 for the others. FOI· it is a1 it ' ,:,ere 
a. s..1l", which the: Creditor makes to 
him, of hi:. Rightt. And jf the ere-
dIC01' rcfufo the Subflitution, he wIto 
r vs the D~b[" may procure an Order 
lor it from the Judge a • 

• Cf.Im alta' t!X 6ileJ.troribus iD fOJdJm dcb:tO 
{xi,.tlqlt, ,QJD ci adverfus cum qui UN lick!· """. 
nun compttit. .potuifli W1e cum iifco JiJ vtro 
ddi4trtlrc. ut jw. pignoris quod Ji{c;\IS b:l.buit In te 
tnmtcrmlU: /Jt.1, hot' in faaum tn .. cd1is .ruG
nlhus un ~is. ~od &: m priVIu& debita ob
krvtnJum 01. I. II . C. '" f..ltj*ff. I. 39. f. tHo 
s- +. i.jI. toI. Fux}lIlWribu, {u~"Urfl fu:et., lit Ri
Pu!llGr ~tur ri qlotl to;iJllm fOlvttt pIflM 
ca, \'ca&:.n: (II:t~um !)ofilia:!. I. 1].f..J. 
a. tf qUI a: mIm lit 6dejuaorcs ~ lib uno 

ex Me IlfiOrit.. Itt~ PCCUII" rra:/b., ~i:oao. 
J'OC'CiCit.idnn d,<, owlu jam eire cUm {\lum per
ttpCtu. Or ~ omnes libmtl (.utt. Sed 
QDA III tfl. non cnun in tOlutum tttepit, foJquo-

F f f ~ d.unrnodo 
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II. 
•. ~ Tt is :m ~cmcnt of Sureties a-
6/11N'tltlM-m01)g t~relves, that if there be feve
(- I",.-rat Sureties for one aod thci3me Dcbtor, 
MtIIhrr. and there be one of [hem that is infoJ-

vCIlt, or whofe Obligation is null, or 
liable to be reCcmded, every one of the 
others ougbt to bear his proportion of 
the !hare of the Surctywhois infolvent I., 
or wbofc Oblig:ttion docs not filbGfr .:. 
For they are alf of them Sureties for the 
whole Debt '. 

, Si quU eorum Iftte euihm a fi: Ftem.1ine 
lun-aie ~erit. vd.t i~m J'C'I'"enerit. pars 
t juud cttcrorum OGUI rd'p!cit. L16.J'..~ 

iN/{· Si 'X'iriul Ik Scia pro M:tvio fidcjlllTcrim:, {ub
dl.lli:a-muliae dimmUl in JOIidum Miva-fw: Titium 
Ul:ionem. CUm fdre powerit. llIn i.goorare non 
debuefit. Il\Illierem fnilira intcr~. I,..s.,.." 
foItJ1;, ,lit !I-K, • .AIt.tU .. ,. flUllfJ Gill .... 

S1' CT. V. 

How the EII,f;.gemtnt or Surer;" 
mis, IJr ;S 4nHulltd. 

The CONTE NTS. 

I. tfbh't co it ", 8.,.11 .f lUI 01lC •• 
h'1JJbd, iJ -""""1M!. 

1. f7;. Et«tpIH. 'WbUb lIN j"i.a,.1 
Dr~/" has ,. Me",," 1/ his I"'.l/II 

r 

p"[on , dHI nOI i1ifih"",tt ,be I 
\ S"",'y. . ' C 

3- FrllNd of the Creiilor, with ,.tgard II" 
Ih, Sum,. \ 

4. Circllfftjla",es which 'ilia, flt:tUr (hi 
Ohlif,alioll of tbe SM~t, fill/I, or 
'<Jaliti. 

f. 'l'b. SUrt/)' is 'ifchaYt,d, if'}" 0iJ1i
!.4tlft" allts 1I0t fdjiJl atIY ,.ort. 

6. 0,. if ;/ il j'''WUIJutl, 

7. The Surety in '" Lea{t, is 1I0t 6ouml, 
Ilpqn the renewal of tbe uafo. 

8. If tbe )Jebtor [,,((mil to the Creditor, 
or the Creditor 10 the Delllur, 

9· If tlH Creditor, or Debtor, focctttls /(1 
to, S.rtty, or the S.rtlJ to afl1 
011t of ,helll. 

10. rh, Crtdit .. 's pllrfoil of 011' of the 
Ftl/(I'tJJ-Stffe/;ts, dott nol diflbargl 
IN oshus. 

II. 'l'b. SImI) f.,. Ibt "/i'lJtt"j of 4 

thin: that jtfijhu. 

1. 

I F in the princi~ Obligation, there f. Thtr. 
is any e!fcntial vice Wflich mayan- UIII "'; 

nul it, as jf it has bttn ContraCted by ~"JIfI: 
force, if it is contrary to Law, or. to ,/,at" is .. 

Good Manners, if it 1$ founded only on '-fill, . 
a mud, or on fome error wbich milY 
fufficc to annul it; in all thefe C1l.K:s the 
Obligation of the SUrety is likewife an
nulled '. For no one can take Surety 
for validating Engagements chat are vt-
cious in themfe1vcs. . 

I Rei ~tts enocptiones ttilllrl fideju6Ori
bu. compctunt_Ut doli nul.i-~ metw: 
Clur. fXtum ell L 7. S. I. f. tk ttrrpf. 

FidejulT01' obIipri flO() poleft ei lpud quem I'CUI 

promltteodi CJblV.M DOl! eft. I. 16.f. til fiMJ-f. 
SN ... t~ •• '" t(. ~ fo M Ely.,,,,.,. __ "7 uc..J N"""'J. Not'. ! I. in Pnfu. V. 1.+6. 

I< [6. If. '" 1UkjuJr. 

If. 
If {he principal Obligation was :m· 20. n. u< 

nulltd only bt:cauCe of fome pcrfooal Ex-Z 
ception which the principal Debtor had,~. 
as if it was a Minor, who; in confide- DIM'" 
ration of his being under Agr, got him- ,.,tW# 
Celf rcli<vcd from an Eng~cnt br"IW. 
which he Cuffi:red tome,p"'J\ldicc, ""a~t 
that the~ had been no fraud on tbe:..r,,., 
Creditor. pan. the Rcflitution of the ,,,,,. 
Minor would have indeed this .-ca, 
that it would annul hi~ ObUguion to 
the Creditor" aod his Ena~t to 
live hanDldS bis Surety, If be ~ 
to be rebevcd frondL Butlhe "" R.c
Ilrturion of the Mioor would in .... 
Ieaft ilMlidat¢ rhe Sa""'~8"tiOll , 
to die Creditorb• For It~~o \ 
make good tbeObligationofthe . ' • .. 



Of CAUTIONS, or SURETIES. Tit. 4· Sect. 5. 
.. in care he ihould be relieved from it 

on ,u-:couot ()r his Age', that tbe Crcdi· 
I,to r rook the adaition.u. Security of a 

1 Surety. 
• PoftqUJm 10 jm~rn ::read. beneficio rctb~· 

till CI, pc:r lfOIu.nl CI',tb0l11l emptori. cui przfJdium 
e., bon~ p?ltcrntl nndiddli, pi'Jdbre non c;ogcriJ . • 
&\1 ea m Ii.kJDIT'Ort$ ~I pro te intcrvenc:runt 0;. 

curare 00 1'1 potdi. Q...~e mmhd judicio, (j pe
CUI'\I.m folmim. 1.tlt CQ1H!cm.n3ti fuerint. con'l:
nierlJ j modi! (i eo qU/:Xjue nomine rdl:iturionb 
luxi/fO non juvaberir. I. r. C. I, ~ff. Mm, 

Sh tht 1-. jrJkritJ: .Artkltl, -.; iJN If"''' -'Ii 
Nvtmh Aniclts #{ thl fojl Sra/llfl. 

Ill. 

;.rralli o! If be£des the pmonal Exccp'tion 
,btO,; I11( whicb might be a fDfficient gronud for 
"'''1:~.rJ annulling the Obligntion of the prio
;,1 ~Im· dpal Debtor, without invalid:uing that 

at the Surcry, there was any fraud on 
the p:ut of the Creditor, w.hcthcr in 
the hu{ineU which was the filbjeS: mat
~ of the Obligation, or in the man
ner· of en~iDg the SUI'c:ty) the Obli
gation of rhjj S-urety wQuld bQaOl'lulled. 
T hus, for Example, if one who is wil
ling to lend Money to a l\1inor upon 
Security, gives to the perf on who is to 
become Surety for the Minor , faJfc 
proofil of his being of Age, the Obli
gation of the Surety will be annulled ,\ 

• Si co que tibi veodidit poD"dJ'«mes iDterpofito 
decmo pr:didin:tarin2Dcummodo :luxilio juvatur. 
non en dubiwn 6dcjulTo«m apct{ona fUl ~ 
::rlam C&etoDtrIl2-U1.. Vr::n)m fi &>10 m11o"'2ppuue
rit contrillum iAte.rpo1itum e:1Te maniklli juriJ dl. 
utrique: ptrr~ tl.m vcndltrici.. quam 6.Jc:julToris 
conWlcndum e:1T~ 1. 1. c . J,jlkj_I. mill. 

LV. 

. c: Hm- In all the ctl.fes where ~e principal 
;,~' ObUgation -is liable to be armuUcJ, it 
.th I'UI, is by the cirt:uOlfl:allctS that we are to 
mull' ~bi judge whether the Obligatioh of the 
?it:;1MI 'Surety wiU fubCiti or~ not. T hus the 
,. lliJJl._~ Surery of 11 Minor rcfllains . bound, in 
'l:.JiJ. the cafe of the tlevcnth Article of the 

fiJ'ft Sca:ion. A..t on the contraJ.y, be 
is .difchargcJ in the ca[e of tbe thirdAr· 
title or this SeCtion. Thus, when the 
Oblig'ltion has fOr Its caufc fome Com
merce) OT fom .. DifpoCttion, prohibited 
by a Law. ;s if he who has ;l mind to 
(;lve fometbing to :l ~rfon to whom jt 
u ~ibjted, by fome Law, or Cuttnm; 
to-Rive .any thlllg, makes a fictitious 
Coitt.!t for the 6cne6t of the faid per. 
ron, or of • third ~QI1 who lends his 
_ tOr ;hu purpOfe, IIlId that he adds 
~o the Said COnti-aCC the ficurit)' of • 
Surety. the OO~on of the Surety 
triJI ... wit~ ~6l:, .. well <IS that 
'" 11M: principol Debror. TIle, in gc-

ncral, to judge of the v~lidity, or in
validity of rhe Engagemcl)t Of the: Sure
ty, it .1S neceffi.,y to confider the q\l:llity 
of the princip-.ll Obligation, whether It 
~ IJwful. or uulawfuT; ;hc fillccrity or 
dliingenun:y of the P nrttes ; the motive 
whiCh hu Induced the CredltQr to take 
an addj, ;on:ll Security, :IS if it '\V'aS be· 
caufe the Oblig.ltion Was ul?l1wnll, or 
only to [upply rhe; inColvc:ncy, or inC"J.
pacify of the principal DebtOr, ;u if it 
was a Miner, who bt:c3ufe of his Mi
nority, could not validly oblige him· 
[elf, altho' the Ohlig;!.tion were not un· 
lawful in it! own nature; if be who i ~ 
bound as Surety rot" another, has volun
tarily oIfered bimrcif. and cng>'(loo the 
Creditor to accept of him, or it' he h!L'i 
been engaged by :1Oy unnur dC'.lling, on 
the pnrt of the Creditor: And it.is by 
thoe eircumftances, and others of the 
like n:ttU.rc, th:at we :Lre to judge of tile 
effc6t w bieh the Obligation of rue Sure
ty ought to have d . 

• Intt'rcetrlOGu q\lOCJ,uc exaptlo/ item quod Ji
bernti& orte-and~ nub pctinu-, ajlm 6:k)uJT'ori 
compnit. Ide:m didrur &- ti pro filiofwUla.s cpo
tra fcn.tufconfultu.m quls Ade:juflhlt. tilt pro mi
nore viginti quinque :mrUs circumtcripto.l. 7. ~. I . 
f. M lXUpt. puft· 0- I"lJId. . 

CnID lex vCldirionibus OCCU"rl'd'e voJuerk, fide
jutror qlloque libcr.UUT: e:Qm~, quOd per ejufino
di Xlioncm.t rcum pe:rvcnitar. t. +6. ff. '" jJl-

j·~:u~Iu.s faibit.. Ii qui. pro pupil/O nne tutoris 
auaorir.m: obligaTO, proJigove:, I'd furiofo fide-jut
ferit. m~il d1C ut et non fubven iatur. I. 2.1 • .u. 

S; • fWiow ftipWllnlS foais, non podc tt !ide:
jurrorem acc!pe:re e:crtum dt. Q.!!ia non (olum 
IpU. ftipubcio nulla. intercdIir. fed ne ~tiuro 
91.lick:m ullum gefium inte:\l igitur. ~M Ii pro 
turioro Jure oblicato 6dejutrorcm ~o, tc:DCtur 
6deiu.f1,'or. t ,. j. t . H4. 

(n auf:\!: ~l)ldollt vttfabirur, utrum fuji ci fue
currrndum .ut. ao C:tiam Illii. qui pro co obl.iF 
fun.t, ut puri 6dejQ.t1'oribus. It1qUC (i cUm ftleD
tem minOlem, a. ei fidem QOQ l\aberem, tu fide:.. 
julTori. pro co, non eft teqIlu\7l6dcjulTori in tJeCCm 
me:lm fubvcnil-i: red porit.. ipG dcntJ.'Itl¢a edt 
tnandati IIIllio. In fuml)l:l )'(f~ e:rit pn:
tori, cui pOti~ • .fub'feniat uirUm acditori, ac fide
jutrori. ~m minor captw: neurri ttnebltur. 00-
liu. in 'n1~ntbton: dittndUm e-it non drbe:tt ei fub
yen1te. Hie tnim vdut affirmstor fui t, &: rtafnr 
ut cum minore contftbc:retQ.r. I. I].,. Jt ... 

v. 
If the Debtot annuls his Oblig:tti(m, f n.,n,,,. 

either by p:1.ym(!nt ~ or by [orne other lJ.' ;1 tIif

way that di[cbarges him; :t$ if the mat- m.,N: if 
tcr being JCferrcd' to his Oath, hefwears I~ 0:«'" 
tb3t he "as paid the Debt, or that he = /::ifl 
did not owe any thing, if he is di[-"'!1""'" 
~b:ll'ged by a Sentence, 0 y a T rnn(di· 
on, or other Ci)venant With the Credi. 
tor) in all thefe cmos, the Eng:lgement 
cf the Surrly is annulled. For De was • 

~Iigcd 
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obliged only to p'y what Ihould be 
duc t. . 

• Non ell IImbigui ju:ris e1ea:o reo, &;; tolrentc 
fidejufi'orcm Iibm.rl, I. 1. Co, it fiJl.;Ilif. rIIt. wl 
~. 

Rei 2tltem coh:tf~tcJ ar:ept;ones, tti~nl ".It-
jutruribus com;aunt. ut rei judiatx, doli mali, 
Juri.jur:lI\Ji. I . 7· S. I. ff. til Uttl'. • 

19ttur & Ii rt'U. ral+u~ lit in 'em, omruno com· 
ir Citeptio fidt:Jtll1Ori. iI. S. I. NOD poffunt 

convtnir.i fideju1Tum . hbcnto ~ U'\Ul(:u!bonc. 
1.68. '.l.,... Jrjlitjllf. 

Stt tilt tIlbtL J'lflltk .j tbt ftr:tlJ1lJ MifIII. 

VI. 

6 . Or if'lt Ir the Debt is inno\':ucd be~ween the 
.' 1II'IOWI't·Crcditor :md the Debtor, without the 
tJ. Surety's obliging himre.lf :lnew, his Qp-

ligarirtO dot::S nor fuMin :1Oy longer. 
1 -hllS he \\'ho w;l.sCl'CdirOT tor the: Price 
of a Sale, :md wbo had a SUrety bound 
fol' it, h:wing given an Acquittance 
tht,'Cof, :lnd h'l"ing taken from the 
13uyer alone hisBomf, as £01" Money lent, 
cnnnat. :tfter tlli\[ demand ~ny thlug of 
the Surety. For altho! whlt he llad 
promired to pay be not :u'ql.\j'_U.'d, .nd 
thnt ti le Debtor remains ('I61iged for a 
De1.l[ to which the Sale bad giV'cn rife, 
and for whic::h the (aid Surety hold en
gaged . himfc1fj yct the Creditor having 
c~tlOsuinlCd the lidl: Obligau(Oll, that 
of thc Surety, -which was onIf 010 Ac
(dIary to the oUler, is alfl) enmfr c_ 

f Obicumquc I'C'US il'13 libetat:u,r iI cre4itore. ut 
natura tkbltufl'l m:mt2t, teneri fidcJulT'on:nl rcfpOD
dn .. CL\m vrrO ~ere nQvatloni .. ttan(ett ohlig:.tio, 
Ii&jurl'ortm lut jure 1l\1t CU'trtLone hbc:nndum. 
J.60.1 J.jJljuf. ... 

NovatiOQe Jt{;ltimt ptrfe(t~. dchiti in llium 
tr:miliri. prloris o..'OI'Itr:.L6h4 fidtjull'oru, vd nun
dJfor" !it>cr:ltos dIC nun ambigirut. S; modo in 
fcqoenri (c non oi>!iglverunt: J.,.. C. tW. 

vn. 
,.'l11f.$IIw- If a former ObIlgar~on being expired, 
!Y I. ~ the Debtor h3.S renewed it by a fccond; 
u·fo.,.., ~e who was SurelY ror the fil'ftOblig:r :u!,;!'; tion, will not be fo for rhe -fccond, un
of""wfi.ldS he obliges himfclf anew. Tbu., ~e 

who renews with his Farmer a Leafe 
that is expired, either by graming. him 
n new Lofe, or by a tacit cODtinunncc: 
of the former, will not have him en
gaged" Surety who "'a! bound lOr the 
hrft '-C'.llb, uiUdS lIe obliges himfelf a_ 
new. For.it u auother Obljgati~'. 

I QlJiimp:CUta&~ull:i~.~t ia 
cond~)Wt, Dmt_--*xUle ~~ 4ed 
~ ... l'igyuN \' "obVr Sol'_ 
Ifa .P'Ual nt, & ..... ~ in ~ 
conduaiooe "' ~ ... .... 
<'Ilnfmlto .,.It ~ ,...., .. . .;ric: &: ii 
~Ir'~ ......... ~.J. '. s,,1J,# 1«41. "". e.g. 

I 
• 

\ VIII.. . 
If the Creditor becomes Heir, or Ex:e· t. If jII 

cutor to the Debtor, or the Debtor fO DJt~ 
the Creditor, tbe confufion which iSffllb ." thr 
made in the perfon of the faidHeir, or~:=-t 

. E.xccutor, of the 9ualitics of Crediror fftht~ 
and Debtor, makes thnt the Obligatioll... . 
d0t3: not fublift any more: and this con-
fuGon annuls hkewilc the Obligation of 
the Surety. For he emmot owe to the 
Heir, or Executor, :l Debt ng:linftwhich 
the Heir, or Rxccutol' llimlelf is bound 
to indcmn1fy him. And there is no 
longer either Debt or Debtor h. 

~ A T itio, qui mihi ex te:'lammlo fub conditi~ 
one deer", «buil, fi<leJufiol't'm ~ccepi, &; ei hzres 
utiti : deinde conditio !egati ~.rritir. Q...uzro,:m 
fidrjuITor mibi ttne\lt\l f ? Refpoodi, Ii ci .. quo 
tibi cnt rub conditione kg::Ltum. cUm ab eo fidejuIro-
rem attqllrrea, h:t::l't's extlteris, f\OIl l"lttna habere 
fidcjufforem obJig.uum; quia DeC reus ell pro quo clc 
bt1.t, 1M nee ra ull~ qu~ ~t dd:cri. f'18.~. I . 

ff. til jtiltJ-Jf. QuOd li fhpubror reum Wttcdcln 
llifiLtucrit, omnimodo obUf;~tioncm fickjurrori.-pc:t-
emit, five civilis, lift ~tum naturaUs in fturn tuif
ftt: quomam quidtm nc:mo pottll apud tumikm 
pro Ipf ... oI1llgatus etTc. I. 11.;.3' m. V. I., 11. ttHi_ 

IX. 
If it happens that the Debtor QrCre· 9. 1f t'" 

ditor be 'Heir, OJ Executor to the Sure. emUlfIr fir 

ty, or that the Surety rllcceed ill that Dt,bt"f·~: 
I· I f h . Il ltl I n '<'0 qua lty to one or Ot lcr 0 t em, 10:l SII"'1 fir 

thcfe caJes there :lrire different confufi-',hts:,.,fJ 
ons of the qualities of Debtor, Creditor,to., f1II 

and Surety, evel'Y one of which ann.ul~('hfm. 
the Engagtlm:nt of the Surety. I t'or if 
he fuccccds to the Debtor, h~ , himfrJ( 
becomes princip:ll Dcbtor, and eonfe: .. 
quently Cetl.fes to be- Surety. And ifhe 
luccect.ls to the Creditor, he is no lOD-
ger bound, feeing Ite cannot be bound 
to himfc.H. But If it j;;theCrct.litorthat 
fuecCeds to the SUlcty, he will not be 
bound to hlmlelf, but will retain only 
his risht againft the Debtor_ And b.frly, 
if it I.S the Debtor that . fuecet'<k to tne 
Surety, there: remains no longer any Sure .. 
tifuip, but only a principal Obligation 
in the perfon of the Debtor. ADd he 
collld no[ even plead the Ex~tions 
which [he SUJ'Cty have bad to al-
ledge in hi. I .. If be was, 
fot Example, 
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~t. qutli rdun dT'e obliVtum. t'lr aulil fide· 
( " JUffibnif hbcr.vi. I. f. f. i, fobJ'.Jl· 

I • X. 

'" Since the En82B:cmcnt of the Fellow-
.,., Sureties does not ceafe [0 fubfifl:, aI

t fbt though the Creditor Cut'S one of them, 
;. before he bring. his Aaion agninf! 

$llntot/ the others therefore when there ;uc fc· 
lin': veral Sureties for onc and the Cwe Debt, t 111::, the Suit which the Creditor commences 
f • again!!: one of them, docs not hinder 

hIm from briugin~ hisAcHonaftcrwards 
agaj~ the others . 

I Generalitcr rancimu5, guemadmodum to man
cb.ton'buJ Jbtutum dl utcontdbtioot contn unum 
a hiJ Deb alrcr non bbc:rctur. ita ~ in 6ckjuffo-
rihcuoblCrvm. !tc. 1. &8. c. Mpitjllf. 

XI. 

fl. n. Altho' the Obligation of him who 
s':'~ is bound to give Of re!lore a thing, be 
;", .. I I"",. annulled, jf me thing pcriihes by an ac
r., Jrrifo- cident; and that the Surety, ift\lcre was 
I I. any, be no longer obliged: ya never-

thcldi, if the tfiing doCs not perifu till 
after .the Debtor bas been in fault for 
not delivering it; as if a SeDer does not 
deliver what-he b~ fold, or if one does 
not teftore what he bas hired, or bor· 
rowed, his Oblj~tion continues to fub· 
fin-, and makes that of the Surety to 
fu6lift Jikewife M. For he ought to an· 
fwer for the deed of the perf on for 
whom he engaged himfelf. 

• Cum &ao (uo I'tW priDCipaH. obIigationtm 
perpetuJt. ttiam fidcjul1Ori. dunt obligatio: vc· 
lutf 6 IDOrIn\ Imt in 5ticho rol"mdo. a:. iI dece(
lit. L S8. §. I. f',. -. iMi.g; 5« the ninth Arti
de: or the Ibird SclboO oiOwCftlllt1, Jnd tbe: third 
Attideofthc fcvwtb ScaiOll of the CcmnXl of~ 

TIT LEV. 

Of / NrERES-r, COS-rs 
anti DAMAGES, anti 
REST,-rU-r/ON of 
nw/-rs. 

~r-rmT is a natural confequence of:ul '»-.l.'! I the kinds of ~icular Engage. 
... .,.. -. and Of the generaf En-
u.ju. aagemcnt to do wrong to no body, that 

th~ who """" IJ\Y Dam~Whether 
it be: by COIIlI'&Vau fome <ment, 
.. 1iUIiilg in the ~ance 0 it, an: 

obliged to repaif the D;;tm.age which 
they have done. 

All the rorts of D:unagts, whatc\'er 
cuuCe they I\lay proceed from, may be 
reduced to two kinds. One: LS, of the 
vrfible Damages caufcd by thofe who 
ocallon the fofs Of dcfil1laion of fome 
thing, or who damnify it; as be docs 
who having borrowed a Hoefe, Iof( 
him, or lames him : or he who tUfTlj 

his Cattle a grazing into the Field of 
!lnother perCon who does not owe him 
th:tt Service. The other kind, is of 
the Damages caufed hy [hofe who with~ 
out ddhoying or damagi~ any thing, 
give occafion [0 [ome foIS of another 
nature. .As if he who owes a Sum of 
Money does not pay it at the term, if 
he who (elb F.tib to deliver the thing 
fold, if he who undcrt:tkes a Work dOC$ 
not perform it. 

We may diftingui1h Damages by an· 
other view, aocording to the intention 
of tho(e who Clllfe them. Some :lre 
the eff'c:Cb of a bad defign, as of a Crime; 
of an Off'ence, of a Cheat: And others 

at:ap without :my bad dcfign in the 
on who is account:1ble for them i 

ut barely rither out of negligence, or 
[bro' fome f.a.ult, or even thTo' an iIubl
Iity to perjOrm fome Engagement. 

Of whllt nature foevei the damage be, 
and from what Clufe foc:ver it may pro
ceed, he who is :ulfwerablc for it ought 
to repair it, by an amends proportiona
ble o ther to hts fault, or to his offence, 
or other C:lUre on his pnrt, and to the. 
lors which has happened thereby, ac
cording to tbe R ules which {hall be ex
plained in th is Tit1c. 

Befon: we enter on the explanation of 
thefe Rules, it is nccdT:lry to make hcn: 
fome reflcxions on the Principles on 
which they depend, tbe knowledge 
whereof may make the ufe of thefe 
Rules more Carr and more profitable in 
the fcvcral cales where it is necdr:ltJ 
to ,prly thtm. 

Al the (ons of Repm.tions of Da·DiJi-. 
mage, are-reduced to two kinds : One __ ~ 
which is called barely loreI'd!:; and the tmft • .nJ 
other Colli and Dam:u!es. lntereft is ~ """ 
the reparation, or fat.is:b"aion which he IJIl. 
w bo owes a Sum of Money is bound to 
make to his Creditor, for the darn-a~ 
which he does him by not paying him 
the: Money be owes him. As if be who 
has borrowed :l Sum of Money, doo 
not pay it at tbe term: if a Pur .. 
chafer docs not pay the price of the 
Sale: if • Tenant does not pay the 
Rent of the !:Ioufe which he hi"", or a 
Fanner the Jt.ot of bia Fum. All the 

: olbcr 
, 
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nther rCJ'lVo.tions of D:l.m1~, of what 
nature focvcr the D:L1lugc be, ~re col .. 
led Coils ,oJ J.nmag ; os if • TCll>I1t 
ncglcCb to m!lke the repairs which he 
i. bouoJ to by h~ Le~c, and t~c Hour. 
be thereby dam.ged, if .l'anQer neg
l~ to ta~c C;tI'C o~ 1l thing bclongi!lg 
to ~U the t':umcrs In common, With 

hicb he is jlltru{~cd, :tod rhe f.1me pc
rlthes: if a Tutor nils tQ gather jll the 
D ebts rJl:l.t ll.te owing to IH,~1inor, and 
they be loft: if a ScHer docs not war
raut the PUlchafer agaion :10 Evi&ion. 
The C'lme name of COlts:md Damases, 
js given likcWlfe to the R Cp'Jr.luons 
which !I.te due from thofe who have 
caufcd Ally Damage by a Crime, or un 
Offi:nce. And in Crimcs., the fatis lac
-clan for the Damage is called the Civil 
fnrerell, which is the fame thing wirh 
C olh and Damages; but this wOJ'd of 
Civil 1 ntereil is made uCe of) to d.i nin~ 
guilQ. this reparation of. rbe Damage 
from the olher Peualtics wh.ich ~rc in
ffiaed 101' Crim<1, 

There is this difference hy the Law, 
and by our Uf~. between the Damages 
which ariCe from the baredcF.wltqfpay
jng a fum of Money that is due, nnd 
the Damage:: which have other ClUres, 
chat all thl! Damages which thofe may 
(uffi:r who ~re not paid a rum of Mo
ney at the tf'l1n of payment, ;)rc aU uni
form, ;lnd 6>.:t.-d by the Law to' a cec
t:U1l portion of the Sum th'\t is due, 
for the-f~ce of a year, and {lfOpoltiQn
ably fat:: ;l longer or {horter UIUC. Thus 
\VC! have {cen the I Dtercft. of Money at 
lh~ r:l.te of ,bt:twccn eight and nine per 
0,111. tbat IS, the twelfth parc of the 
l?rindp:u Sum; theq between [IX and 
ICVCn prr Cent. then n .. duced lower, to 
bctw~n jive and fix..i and at prefent it 
ia fixed at flv!; per Grm. BlJt the other 
forts of Da,U):1gcs nrc io~cfini[c, and 
are ~LCndcd or limited differently, by 
th~ prudence of th«r J udge, to more or 
leiS, according to the nature of [he futt, 
~nd the circumftanccs. Thus, 'Whoever 
O""CS Mooey, wbethc:r op Ih" fcore of 
Loan, qr for oLher cauftZ, ow« fQr aU 
mannCf of d:un:tgc, jf he d.oC'S not PliY 
Jt, oaly ~le Interdt [il:lt is fctded by 
LQ,w. But a Tenant who fails to 
make the Repairs' which h~ Leafe ob
liges: Jum tOj an Undertaker who fails 
k' perform tho Wark. which he hu un· 
de.fraken to do i or ho does it in; a 
:>elkr who doc> not d<liver [he thing 
which he has J<,ld , ' 0> who havil\jl de
livered it, docs not WlPTiUlt It ~ntl: an 
EvjfrjOD j Owe inde6nitely the camages 
whidl may cn.fue upon ~ DOt per. 

I 

" "rung their Engagem<:n[ I and they 
nrc rc:gul:t.tcd diff'Cremly~ccording to the: •.. I 
divcrfiiy of the lo(fcs whleh happen, lhe . 
qu:uitftlf the rJeb which occJ.fiouthrm," 
and the' other circum ft:.r¥=eB. 

This ditFcrcnce bcr.wt;Cn rhe Inttrdl r.v;-__ 
rectll:d by Law forCum, of Mooey ow-''''I of 
ins, ' and thofe ~cpamtiotl$ of DAmage,..!!:, I, 
of which the ell1mltion i~ etermm-c,t,:: 
cd, holth ilS found;ttioll in ~h.e diffi.-. n..,..,,, 
rcnces wl)ich arc between the failing ll.ll.lrttr
to/:'IY ~ fum of Money thal is owing, tnMti. 
an the od,er var~ou~ c;mfo whicb give 
occafion to fome damage. 

We m:ty remark as che firft :\nd mon 
f..,fible of thcCe diffct~"""" that among 
aU the caufes which ID<j;,Y give occ:tGpn 
to a rep:l.rat~Qq of DaOl:lgps, th~re 13 
none fo frequent as the dcf.tult of pay
ing a tum of Mori~ tlHlt is due; and 
that there is' likewife DO~ from wpcnce 
there ~·Ifc. .. fo grent :l variety of dnmagcs 
to be repaired; fa thrtt if every Credi
tor hnd a right to have t~c dtmngc elli· 
mated whicb he may fu ffer ft,r want of 
the Money f-hat W:'u due to him, each 
*mand of parment would be attended 
with an inl1QJtc nUPlbcr of' l1ifcuffions 
ofthc different dal,n:'Lges which theCrc· 
ditors might alledge they had funained. 
O!1c would pretend, th:1t for WOUlt of 
payment, his Goods h"d been feized, 
and fold, and he by that mcam minetl; 
another would allCdge that h;s Haufe
hld fallen down for want of Money to 
repair it: a Merch:'Lnt would pretend a 
con.6derable too in his Trade: and ac
cordin~ as the different Wants and con
junaures fhould diyerfify the eveot$, 
every one ,vould diilingu lih himfelf by 
the circllmlbncc:s of his Lors, and of 
his D:'Lmage. 

1-bd there therefore been no other 
caure for fixing by 11 Law nn uniform 
Reparation for all the forrs of Dam;tges 
WhICh may arife from the non.paymcnt 
of Sums of. Money, bcfidcs tbe confi
deration of retrendiing this infinite mul
titude ofdifftrcntLiqutdatiolls 3.1,d I;.:tw
fuin which would follow thp'eu~n, 
we ~ould not wdl be witllout fucb a 
Re~!ltion. But anothcr diffamce 
which diilinguifues the Engagemtnt of 
Debtor> of SU\1lS of Money, from all 
other fons of En~mcnrs, is a Nata
mI C..u;,. which ~ this RefluIarion 
to be as equitable In it felf, as It it uft.. 
fill rc> the Publick, 

TI>.i« differen~ eQPfifi} ill !hi!, ..... 

th~ whlch procOC!! Ifwni! en.... the noo-paY""'l* ar . -, 
.~ fome Eng.~ iCh 
d, Il/d polllll 0IIl l1li\ 



, CosTs, &(. Tit. S· 409 
I>f t~w.u,,4ge ~ may be aC- . This infinite variety of D .lmog .. 
tolll1lOble fo:.~. F ,hll1n his wbich may eofue, uP"" the """"p'y-
~t ; . ' to \x': mL't l)1c.:n~ of :l Sum of Moncy, is :m dreft 
.. lift -Ift.the 6f rhoG! \\IilO ~f the r,urure of ~~Ilcy; which of It 
moe SuI\Ip.' of 'rhu", fore. - Rlf h .. mg "" 1'""'. I, r ,cd dctcrmio-
.... plc, ·~wJten • T_ oblig .. _ himfdf cd ufe, $ ,n o:l"r fom o( thi'!S' h"e; 

the lioidI RepaiW aHoufe whIch but m\" 0l! tho $cncral 'ufe Of Jfulking 
~ ~ hIS E~ ""ints ... , to the Prkc of "1 1 hUlgs that may bo yaJ 
ftiin ~ tJiitlilJlOblig<s billllClf '0 1l1<li.> " " to cvelY perf on inOead of 
,Jtote R<ptiD, in orde, to J'I'dOtv< the ,hote things whirh he tbnds in need ot. 
tfouf. ill the good condition in which Thus, the ofe of Money bOog diff"""'t 
i, if at the time iI is Irt '0 him, and that .cooNiog to the dlVcn ways of imploy
coMquen\ly if he lin" '0 make 'he. iog it, III!d according '0 the parucuI., 
hi<! R<1fam., he will"" ijlble fOr the occa6ona whIch one may b.ve for ir, 
D.unagc ,hot fu"l <n!Ue thereupon, and the.w.g.o whieh m.y "'wen tothof" 
be obf'll'" to .-elm the.Houfe in 'he who ... not paid by their DeMO.., arc 
fame condition iii which it was at the diffi:rt:nt likcwjfe, accnrding to the,di
time :",beD he hired it. Thus, when vcrfity of the ures to -which. they in, 
.. Undcrt:!.ker of a BuHdi98 obliges tcnded to put the Money that WOLS due 
himfdrto make it filch as it ought to DC to them. . 
."""nling to his bargain, his Engogemcnt It IOllow. from thi' diif=rJce between . . 
~e11s him tbe quality which thcWork he the ~.lfJCmcnt of thofe who arc io· 
1jIndcn~kcs ought [0 be of; that he is dehccd in Sums of Money, ~nd aU 0-

to IlDfwer for the defeCts of the mate- ther forts of EDglagm1c;nu, that tIS in 
rials; if by, hi, Contoo he is bound to .n other £ngag<.'1'IlCnts, [he perfollS who . 
fitmifu th~m, and lOr tbe faults of hi, "" o!>Iiged may ditbnguiJh by the na
~ndllfl and Worltmanlhir. Thus, be [lire of their 'Obligarion, what 'he da
,.bo is eng1gcd in. Guardianlllip, can- mage will be lOr which [hey will be 
!lOt. be ipna' that .his. ~'!l=ent accountable, in <..., ther do not perob= ,0 ,II) aa8: and faithlul Ad- form tberr Eogagemem, and thot this 
!IIi ·.m that if &enegietb ei- knowlC:dgc mokcs thCltl forefoc prccikly 
#lor 1IO.ezdl in .the ~ to culcivate whot toC)' oblige themfclvcs to, and 
the ~ or to repair the .f;i,ouf", he what [he il. mages wblCh theylhaU c.uf" 

• will be accountable for the conrc~llences may amount to; one linds in r:.v~ one.
of hif oegtigcocc. And. it j'J die fame of the ('ltd £ng~cmcnts., a jun foun· 
thing in ill the ot'htr fO{t$ of Eng:a.ge- ~a[i ~lIl whereby to. difiinguiOl the ~
men", excepting. thu to p~ Mi>iicy ration that may be due, and to .reel'-
one om. Thut in tJa:fe em<:ncs,' t~in the faroe. Blit as the bare quality 
the deed of the pafOli "'ho IS und to the Engagement of thojo who OW" 
ttr1ir the damla.c, a caufc 'Which dC'o' dOCs DOt . . lheir COth 
""minco pr<;ci{Jy quality of the ...,.. .nd dna not '0 tbem 
paz~tian o/bich be liable to whit that 
",""e. But the of .tWe .poo tnIIk .. 
_~no...,.. ~that d 

and de- ~y to _ thing. 
if .... 0. 
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often fo Iall our, that .llho· the EO- '[,me &~ in.LeolCs of LiInds and 
g:agemcnt of the Co\lLraClcl1 be rcciprQ- Houf"" and in other rom of£nga8C" • 
<"ll~ tb"t is, th.i.t each pf them on bts J})cnts, eve!) thofe that lire cnr:rccF Into 
part be bound to the othcf.5 yet their without Covenant. But we mull: AOt 
Ertg.tgcmcnrs arc nCither alik£ in their draw thls cohfc.quencc (rom the dtfre.. 
nature, nor equal in' their dkimation, renee we fee between tbe ~ 
but are of different n.ttuta j . and the of one £irt)'; and tbat of tfJe -other,. 
rame Con\faCl: lim; .. wEnJ!:tgemcnt of that dlore ·who owe only Mo~ ire 
one of the ConualWu to the u~r.c In· not liable to damtPf if mey fiul in: 
tercft of a Sum of Mnnry, if it is not their payment, Wldbr pretext tllat their 
paid at 'he torll' of pltYlOent, 1Vhilft Engll&'cment doe. not prccifely point out 
-the ~t of the other pllrty is [0 ibim what WIll be tbe cbro:lgc rhat 
indcliaiie; '00 may be extended (0 da: \viU enf'ue upon their non..raymcnr .. 
mages of a far ~ea[er value. Thus in For it being cert"J..in that they do 
a ~ of Sale,. the ObIigatjon of ~rong to their Creditors by not. pay
the Scller informs him, thar: be is ob-- Jug d,em; it is julh that they ibGuld 
lip [0 deli,'cr the thing fold, and to make them ametids; and ,in order to 
warrallt it with the qualities which, fertle this repiQ...q.on of · daraap, it 
ought fO have; which lets him know,! wu nccdThry ro have a fixed R~ that 

. that if dle thing fold is not delivered, mis-hI bt- common to an .Debtors in 
.it it has not thote qualities whtch it Sums of Mo\:1C:y,~ and that fh()utd be 
ought to have, if it is c\l'itted from the fOUl ~ded on other pnnciples than thofe 
Purcbarcr, he mu(1: :u\(wer tor the da· which regulate the dam~es of all other 
mages which ih:lll cnrue ~hereupon, JC~ kinds. And there could not have been 
cording to tbe Rules explained in the made a more equitable Regulation in 
fecond, tenth, and eleventh Scchons of this matttr, tbao what b:l.S Oeen fouod 
the: Contna: of Sale. But the ~me qut;by ~ing the reparJ.tion of 4am2~! 
Contr.18: of Sale doth not form ~1\1 whIch the Debtor of a Sum of Money 
ruch £ng~emcnt on the pan of the is liable: to, in cafe he &its to pay it at 
Buyer. ~or it docs not point out to . the term, tq a certain porti.on of the 
Jilm whnt damage the Seller may fu!bi.n Sum due s for: t!lis rtpautioD is fOunded 
for v;rant of his Money, whether he on tWO PrinciplCS' which arc perfeCtly 
fhan fuffer any at all, or whether, on jun and equitable. One is, tbar. all 
the. COI1UtU'Y:. it may not endanger the Debtors for Swns of Money being Wl

lars of his Trade and Conuncrce. whc- der the fame Ensz.agemc:ot, and owing 
ther luch a MI1\)J'OintrJ\tnt may GOt oc· only ont thing 01 itte fame kind, they 
CrlliOI\ his Goods to be feiz.ed and fold i are ob\ip only to the ramc r~tioo 
or whJt other damage [he Seller may of damages. A"Ad the other is, tbat it: 
/WbUn ,hereby. TbUS; whereas ",ith bcing-l\CCe!Tary to 6x th;, repanuion of 
reaard to the Sello:, the Events which dam~ upon one and the fame foor, jt 
jUl>~ him to ~ havioi! been could" not be ",.de more juft and more 
fori:&n, he c:onnoi 6.y-; when they h,p" cmoiII, than by fi~"II It at 'he value 
pen to tbe Buyer, tlia, W - <qmmon iwoIiaibat maybe III"'" 
ilona which be could not.nd • J-fu) C __ . And 
lOr which Ix: ought DOt to hOI been dont by com-

whereas ttic D~~ .... &icb makes the 
fay, in It ... "lluch 
which 812)' 

chat not 111)' 
and 
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",hich 'WIll be duc fl'C'Im a Dehor who 
owc.~ the Sum of it Thouf.1nd Livrcs 
which he:: does not pay, \ViII be of firty 
Livrcs a year, which is' the Revenue 
tb~t is commonly r~ped every yc:u from 
a Piece of Ground tb:lt may be worth 
11 Thoufand Livrc:s, And it is upon the 
tune foot that A nnuitio 3J"C regulated, 
where he who purchafcs an Annuity out 
of the Efhlte of his Dcbror,. does no
thing eIfe but purchn.fe a yearly Revenue 
in Money, which may be of tbe f.1mc 
value WIth [be ordinary Revenue that 
may be made of a PIece of Ground 
which might be purch,red ror the Mo
ney he lays out on the Annuity. But 
fince [he v!due of the Revenue ofL::mds 
.is fubj(;& to changes, and that rhefame 
rifes, or fulls, according to the fcarciry, 
or pleneyof Money, and for othercau
fes '\1l.hic:h render it ncccffotry to make 
ditkrent E'fHmations, according [0 the 
changes which the times may produce, 
the .Laws I't'gulate differently the Stand ... 
ard of the lnrerc!l of Money, \md that 
of Annuities, according :lS thofe changl'$ 
may require. Thus we have feen in 
Pra"c~, as has been already obrerved, 
Annuities, and Intcrc1l: of Money, re
duced from ten, to between eight and 
nine ptr Cent. :l(ld lowered, by dcgrec~, 
to five in the Hundred, which IS the 
prefc:nt Suodard. 

F.mptifm AU theft! confiderations, which juO:i.,In RMltfy the Rul~ by which lhe lnterc:ft of 
~th P:!Sums of N1onc~ is fixed at a certain 
lor lilkl'tJ• • f . L •• ft 1 1 __ 
,./ Mill portIon 0 l .. IIC nnclpoa, arc to l,J'I;; un
'3 lIJ· dcrf1:ood only of the cates where the 

( 

Debtors cannot be charged with :my 
6lamc, tbat may deferve a Reparation 
of allnther kind.. And this Rute docs 
not jun.ify the Dditors, who being able 
to pay, are unwillin&. to do it, and much 
lefs does it juftifv tlIofe, who, rnther 
than pay their Deb~ hoard up their 
Money, and let poQI;" F<IJ1lilies fhuve, (or 
'Wtlnt of their own. This ron of l1\i
quity i~ of another kind than [he bare 
dr:l'l)' of Debto~ who have not where
withal tn pay their Dt-bts at the rime 
2ppointed. anJ this hardlhip would de
iCrve pumfhmmt$ of a fevt-rcr kind, than 
a bare "'I'II',rion proponioned '" 'he 
cb~ w!uch it mIly occalion. ~t W:t$ 

for;.mn Tcafon thdt the Ordjnance of 
OI'litlil iD Frnce required [be Judges 
~o mnilIr.., thoCe who tbould be found 
In U\'IWI lOr Wago due to Labourel'''; 
iDII Wor '0 p"r lhe double of 

l
bet: • AD~ .l,ho· 'his 0.-
=- 6e .ad thot fIlCh 
~ lID.puni1h<d, ylX we 

• fit to iiIICtf'dris R.em:>rk, 10 
OL.1. . 

fhew that lhi~ Imrunitv i'i' ont agreea
ble to the Spirit Ot rhe'Law. Mil that 
there are Oc:c:\tions I:l ,,,hleh [he ctymg 
J~ll.fl:ice of thore Dchtori might be 
pUI1IOlcd, agreeably [0 the Illteorion of 
tbe Law, 

• Afff(/, 60. ". l£,t OrIlUl.wl ,f ~Jdn" 

lVe mull :lIra except from th is Rule 
which fi:..."CS the Inu:rcft of Sum! of 
!vloney thal nrc owing, Bankers who 
do not pun&ual1y anf\,'er HUts of Ex
rnangt'. For thIS kind or Obli!:,'".ltion 
hath p:l.lticular Ch:1r:lCi:ers which diftin
guilh it; as [0 which the Reader mult: 
'conrutt what has btcn Glid thcrtol~ in 
the fourth $ctcion of the ~ritle of Per
fons who drive any publick Tr:tde, &.t. 
w,here we fce that .t he engagement in 
Bills of Exchange IS not only [0 pay <l 

Sum, but jmplics the. circumlb.nce of 
remitting the Money ITom one pbce to 
another; which rcnd~rs tbe 1?3rt1 who 
fuils io the pcrformance of his englgc
tllent liable to other d:un:lges bdidcs the 
bare delay or paying: wb:lt 11C owes. 
And this matter is l'egulated by the Or
din;\llce nf 1 67j~ in the Tide of Bills 
of Exchange j ' and in that of the lote
rcf~ of Change. and Rechange D• 

• v. ,i,. ff'. ,,~ to 'EMU em, [,u. 

Neither mull we comprehend under 
this Rule, the Engngemcllt of Debtors 
to their Sureties. Vor it i~ fIOt Money 
that Debtors owe to their Sureties; but 
lhey ::u~ bound to fave them h:\fmlcfs 
from the dam~s which they may fu~ 
ftain on the part of the Creditor, {f he 
is not paid; I\S if he difl:uinS' their 
GoOds. Thus, the indemnity which 
the Debror owes to his Surety, obliSCS 
him to m:tke good the dam:lgcs wluch 
he may nave fuifcred by a Seizure of his 
Goods, at the inUance of dIe Ctctlitor. 

After having made this dif1in&ion bc~ 01,," h
tween the Interdt of Money, ami D~\- nw/rl ,... 
mages, it is neccff~ry to obfcrvr, ilS to ('"""l.D.a
Dam:1gcs, that it :~ bv tWo views [bat ~tt'. 
we may judge whether there be any:l[ 
all due, :.nd that we ought [0 regu/:ttc 
them. For we ought firll of:l.lI [0 con-
fider the quality of the f.la from whence 
tbe damage ptoceeded, :l$ it it is a Critnc.; 
an Offence, a Chellt: Or if it is barely 
lOme F.iult, fome negkcr, or a.n invollUl~ 
cary QOnooperform:l1lce of an Engage .. 
ment. For according to thne Qlffi-~ 
~ the Repamtiop. of Damagts may 
be grt'1tCf or leifer, :lS wc..fball lee hl!re--
after. And we ought: alf'o to conlidcr 
tbe EvC'11ts which have cnfUed ur:on tbe 
Gld r.a, ,nd wh"~hcr ,hey be Cuch as 

G g g ~ ol1ght 
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The C I V I D LAW, ere. Bo.olt It 
ought to be imputed to him who is Au
thor of the fila, or whether there be 
other c:lufcs mixed ,with it, fo that all 
thole confequcnces ought not to be im-
puted to him. . 

As to what cQnccrns the quality of 
the faa. of the p.-:tfon. from whom are
panltlOIl of damages Ij dcmnndc4, the 
tlue(l1on is only to know, if there be 
()n his part; :lriy. ~figJ1 to hurt, or ,any 
knavery, or if there be no fuch [hlDg. 
And (eeing i, is :io ca(y !buter to know 
I,. eithct by the r.a: it (elf, or by the 
circumfbnccs, ,yjtbout any .help of 
Rub, it is fufficicnt to remark hardy 
h~ that it is by this firfl: vie(\·, that' 
we ought to examine the qucftions con-
(cruing Dam.1gcs, _ 

As to the events wllich may cnfue 
V.P9ll the Faa: of him who is charged 
with tbe Damage, there may arire dIffi
culties ~bout them" which may very 
well dcferve RUks for deciding them. 
For it is to be obferved, that it often 
1_'ill?pCJJS, that there al'i(es &000 one only 
hfr a chain of collf~uence$ :lnd events, 
which c:m(e divers damages, whether it 
be tbat t~dfe e~.cnts have been ~he im-

, medi:ue ('onfequ,,'nces of the fald faer, 
fo as that it may l:Ic averred that it was 
the real and only caure ofthcmi orrhat 
tb~ may be afojbed to other caufes 
w hlcb have no depencL'lOCt' on the raid 
faa, but to which that rna had barely 
given occaflon, or that t:hey . happen to 
Oc joined with ihe faid f.>tl: Sy fome 
:l.cCJdentJ. And according to thcCe dif
ferences of Events, there may be: a dif
ference in the Damages, fa that (orne of 
them -may ~ .iuftly Jmputed to the Au .. 
thor of the tatt, and it mat oot be rca
fOlllble to cb:u-ge ,him with otbers. 

We fhall be o!>1e to judge of thefe 
f ...... 1 fons of Even"" and of the re
l,!,d w hieh ""lIh, to be had to them in 
Qgellions rclaung to Damago/ by 'he 
two followi~ EDmplcs. And we llIall 
l!e Hkewife " th,e &me time, tbe divers 
dIO& which the f.a of the perfoD 
..... is ...-we""le for the damage ""Bht 
to have in tbdC Q!!ellio.., accordlllg 
to the ljIIIlity of !he &8:, and tile mo
.ive th<ioot". 

w. 
that 
for 
tbe 

• 

, 
is let to others, by the authorit 
C~rt of Ju/licc, fo that the perfc 
let, It to the' Merchant U: hot r 
perrorm his Cont...ct, and that 
.fore the Mr.rchant finds, himfelf t ' 
ncceflity of hiring another SboV ~ , , 
the f;lrmer, but at a much dcart j~; 
0 .. that not beiQg ""Ie to get anothet 
Shop, he lares hislMarket, aDdforwant 
of tbe affilbnce which he expeCted from 
the S.le of bis Good$, \0 pay a PfOffing 
Debe, he becomes Bankrupt. We fee 
in this cafe many damttges which may 
fotJow from thefe dftttrent Evcnt.~ 
which it i! neccif.'1ry to difUnguifh, in 
order fO difccrn between tholl: which 
::t.rc ip' (ueh a manner 3: con(equ.ence of 
the nontiornurke of ,the covenants, 
of die <, 'hot they ought '0 be 
impuled to him Who was bound [0 give 
the $hop; :lnd tbe Events wbid" m.ay 
proceed from fome other cauCe, jointly 
with [ha~ of the non-perfqrmancc of the 
Leafe, and for which it may not bere:.~
(amble to make the Leffor of the Shop 
accountable. . • 

W" e fee in the hrft of thcfe Evcnu, 
where the Merchant has hired another 
Snop, that all the damage conGas in his 
having hired it at ::t. cearer rate; anci 
that die raid damage hav]ng for irs only 
caufe the non-p~ormancc of the firft 
Lcafe: he ought [0 be indemnified as to 
what it has coft him more to ~t this 
other Shop. But in the fe~olld cafe, 
where' the Mcrdf.lnt could not set ano-
ther Shop, we fee that he fuftalOs three 
different forts of damages; th:n of the 
charges of tranfporting "hIS Merchandize 
thither and bac$t :\fia.il'l, that of [be lofs 
of tne profit whicn he would have made 
by t)le f.lc of his Goods, and that of 
the BanJcl'upcy. 

The loIS of t",,' cbugcs fur the Car
riage of the Goods, is. ne¢ruy con
f~ of the non-performance 'of the 
CODt...ct for letting the Shop; and fee
ing Ibis lor. proceeds from no othee 
caui1 one may impute it tQ him who 
let clie Shop. 

The lo~ of profit . ~. !" 
have bcm the 
~is 

~is 
with cha. of tile 
'For wlaucu u.e 
the GOods _y be 

.~oh~~:ll of ,l..eok j 

fa»' ~ co""_"''':"'''' ':..:~ 



Of INtER.EST, COSTS, €:Ie. Tit. 5. 
for chi, knowledge depends on 

od uncertain event.. It if weU 
that the proJit which chiaMcr

light maKe at the Fllir, did not 
barely OIl his bavlOg a Shop or 
in it; but it misht happco, ci· 

, :wfe ' of the gr<at quantity of 
Good, of the fame klOd wich his, or 
hecaufc of the fcarcity of Money, and 
the Cmall number of Buyen, 01' through 
other ",ufes, that ther< would he liut 
little profit to be made, or perhaps none 
:1.[ all: :md it might hap~nlikcwik[hat 
bee.uCe of the (,,",city of thoCe Goods, 
the plenty of Money, and ,he great 
llumber of BU}'CTS, the profit would 
have been ~t. So thllt it emhot be 
known a:ift:ly what this 10£$ may have 
~ountcd to. But even altho' it could 
be k\lown eOOly what quantity of 
Goods this .Merchant might hll.vi: been 
able to feU, and .what g'ol.in he might 
huve made, judging ofh~proJit byth.t 
whic~ other dealcn in the f~ Com· 
modiry had made) yet it would hot be 
rcaronable to charge all that 10& 00 him 
who ,ought to have furrufbed the Shop. 
For be£Jdes that ihis Merchant having 
frill the Goods in hi! poU"cffion1 might 
yet make profit by the~ and perhaps 
more than be woUld have done at the 
Fair, for which the Shop was hirtd, no 
body knew any thing :It that time of 
the events which might mm the pro
.bt either ' gr:eater or leffcr, or which 
might oecafion, perhaps, that there 
woUld be no profit at all, or that there 
would be 10Cs, infrcad of gain. So tbat 
they did not reckon that the penalty foe 
the non-performance of the Leafe iliould 
amount to the value of the greateft 
gain that this Merchant could hope for 
from a ~ market. But bealu(e he 

· who has faikd todcUvcrtheSbopought 
to fuffer fome punUlunent for his not 
performing his &. gain. i, is jul! to a· 
ward under alllhde views fome repara
tion of daJDlf!<s, and to rrgulate the 
rlDle:u:cordiQj to the oircumibnc:es. 

As to the third I>amaae, ... hich ia 
th .. of the BanknJpcy, mi, unforefeeo 
..... t having /Or iu particular caul<, the 
condition UI wbich the aflOirs of the 
fiid Ml::n;bant were at tbat time, it is 
aD. ~ with regard to him who had 
pr(aoiIW De Shop, and which conr .. 

· ~ .. ' IIOt to he laid to hia 

· V. ~ ~ foe • Cecontl Cak, 
.... MoNt l~i.!'s '8'ced ",ith the 
.. ' J 01. MIIj'.Ik .... lOr. certaiII 
IfIIliIItIIf 01 <laedi; ID he delm:mI '0 
.... fill. c:cmiD.toy, Wt they might 

be imbarl<ed on board "F!eet !lppoint .. 
ed.to fa il at th3t tlme, and rhdt thcMCi:' 
chant haV ing paid beforeh:md the plice 
ot the faiJ aoo~ or a p:lrt thereot; and 
being come with CIUTUlgts to receive 
tbem, they arc not dcll\'cred to him. 
\Ve fee: alfo in this cafe reve;,,} cWn:lgcs, 
~hc charges of theC9.rr1agcst the loIS of' 
the pront which this Merchant might 
h9pe to have made by the rale of thofe 
GOods in the place Wflithcr he purpofcd 
to fend them, llnd that. of the galO 
which he might have been :IDle to make 
upon other Geods which he would 
haVe bought up in the C:unc place, and 
likcwife the Intercil: of tbe Money which 
be had advanced. The charges of the 
Carri.:1gc:s are dm; to him without any 
manncr of difficulty, as well as·the InJ 
tert;{\ of ,he MOil")' which he ad
V!lri~. The prafit which he might 
hoJ>C; to make upon the Goods which be 
intertcied to buy up with the Produce of 
his outw~ bOund C:lrgo, is too remote 
fi"m the deed or the perfon who ha 
EUJcd to deliver the Goods for the lm
bat:kation, and ought not to be imputed 
to hitn. And as Tor the profit which 
might h.ve been mude by thofe Goods. 
if they had been i01b:lrked, we mulb 
confider, on ooe hand, that for wllm of 
.having had [hofe Goods delivered to • 
him, the Merchant is deprived of the 
hopes of the gain which he might have 
expef1:cd, ana that he who was bound 
to deliver them, hnVing failed in the, 
.performance of Ius en~nient to do irf 
ought to bear the pU01ihmcnt of his 
notl-perfonnance of his promifc:, by 
maklDg fome reparation of tbe damage. 
And on the other h;md likewife, we 
ought to confider that this sain was 
not certain, that ,he Ship migbt periJl. 
by Shipwra.ck, or fAll into the hands or 
Pinto or Enemies) and that other ac
cideou might h:m: prevented the mak. 
ing:my profit' at an. So that in this 
uncertainty of eVent5j it wou14 not be 
jal! that the rtparatipn of damages 
Ihould he equal to the pin which one 
might bope "" from a CuccdS altoge
,her mour.ble. Bu, it ought [0 deoCnd 
on the prudence of ,he Judge, to tettle 
oU>d to moderau: lOme reparation of da· 
I1JIga, :u:conlinl! 10 the cil'C1llOllances, 
and the particular Ulages obforvcd in 
Cucb afci, if there he any. 

We ..... by thefi: Enmplot, ond it is 
ailf. te remark in otbajc, of wbat 
coolIioqaeIIec it ia to ~ the .. 
YCDU, in order to mow wherein the 
~ or ~ -", to cantil!. 
Aid it JCIIIIiGs chit we 1Iiould cootider 

,he· 
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the divers effeCts which the different 
qua.lities of the:: filCh from whence they 
proc:ecP (nay hAve in Q!.tcfllons relating 
to Damlil~. Thlls, for Example, in 
the Jirft Cafe of the non~pcrform:Ulcc of 
the Lcafe: of the $hop pl'omircd to rhe 
l\'Jerchanr; jf we fupj?ofc tbat, infi,-ad 
or an Evifrion; or, 1\ $e1:t,Orc, which 
tuay have hindrcd tue execution of the 
L6fe, it b:t.d happened tiut the Shop 
was burnt by n 6re: communicated from 
the Jlelghbouring Houfc, or that on the 
very day' of the Fair the raid Shop hnd 
been fet" :lJWt for fome publick ,Ollice, 
by the Allthoriry or J ullicc, :md that 
the Proplietor had n~t rime o<?1" oppor
tunity to give notice to rhe Merchant 
of the raid changes; fee.ing the f.'1id 
changes would be accidents which bad 
h3ppened without any fault on his part, 
he wo\11d not be liable to :my repara
tioll of damages, by the general Rule 
thar no body IS to llnCwer for Accidents, 
except tbere be Come faulton their partd. 
But if' we (uppofe that he who let the 
Shop to this Merchant, did aftcI'wards 
lct it to another, and put him into poC
{effion of it, that nc might have a great
er Rent for it; this Kiuvery will fub
jea the Owncr of the Shop (0 a much 
grQter repuation of damilges, than If 
the non-perfunnance of tbe LcaG! had 
been .occWoocd ooly by a Seiz.ure, or E
viCkion Qf' the Sho,?, For whereas in 
the cnfe of an Evi£bon, or Seizure, we 
ought to m~rate the: reparation tbat is 
to be Inadc to the Merchant~ for his tofs 
in be:ing diCappointed of the: Slic of his' 
Goods, :lCcording to the R ermrks 
which have been mndc j hi! knavifu 
dC:lling dUB off all pretcnfions to 
any mitigation of the O""mages~ and 
the Scntence which condemns the Par
ty in d:unagc.-;, ought to have the uc
moll: extent that the Rigour of the 
L aw can give it, becauCc the kruvcry 
implies a will and intention to do :ill Lhe 
hurt th:1t ;s poffibJ • . 

•• $if ,. {",tnt"'" w._ JiIItItW '" ,. 
f'" SIll .. t ,wCtllkMl I{ s.M. 1M r-j6thAtitll 
#f ," ,.11 u;,. t{ ~t1jlll .-J "'.,. ,. twlftJ, t.,,.,,,1i., ..J ~b .llIIUI. ,f ,., F-fi w':' 
1/ PMt..,foi,. - .- flx"~ Art,J; tf ' __ /~ $16-
,;.,. 'i PHkIN. 

...... _ ..... </ ... n;,J .-"""". ..... 

Ch3~ed with thc damage m:ty h3\1e bad 
in tU~ fAfr., hi' intention, whcther the -
[aid fill h;\ppcncd by ;\ceidem, what 
have been the conf~qucnces or it, either 
immediate, Qf mOl'e remQre, and which 
may have proceeded frvrn uther '~\ltes. 
And it is hf all thefe views, and by :t 
~onndon~ion of tb~ p:tl'ticular circum
il:autcs of every c.de, that the Judges 
ought, ~ccnrdtng to their prudence, to 
decide qucftions of this nature. As to 
~hjcb it is likewifc ncccffiuyto obfervc:; 
(hat there are cafes in which the con
t~uence of the non~perfOrmlnc(' oF" an 
~ng:lg¢ment may be fucn, that altho' 
there were no bad imention on tbe part 
Qf h;m who has li!;Jcd [0 perform his' 
J;.ng:tgcDlcm, yet he might deCeIve nOt 
only to be condemned in a conlidcr;lble 
Sum of Money, for Reparation of D3.~ 
lP?Scs, but aI(o to be ptmifhed other~ 
wile. As in thc cafe of thofe w 110 un
dcnakc to fum,i,{h Arms, ProviGons,' 
Forragc, or other dungs {or an Almy, 
and who fJil in the rerfOfll14nCe of their 
Contra&!, For in COl1trJ,& of this iJn
rortanec, wherein the"Publick and State 
IS concerned, imprudences :md other 
faults, 1t.'t them be never 10 fmall, are 
of fuch confcqucncc, that they derel've 
to be punifucd with great {cverity, and 
are fuch as may be ranked in the nwn
ber of Crimes, accoording to the cir
curnfumccs. 

'We may add to all thefe Remaks, a 
diftirit-i9l'l whicb it is neceAary to make 
betwccn tWO [om of cafes whcrc d3.~ 
mages happen that lre to be clhmated. 
Ont is, of the cafes where the damage 
is pre(ent, :lOd whcft! the repamtion mar.
be known, and regulawd by 3. vicw of 
the events which have Ilttualiy happen
ed. And the other is, of tone cafes 
where the damage is not prcfent, but to 
come, and depends on. future and un
certain evcntS, ::.ltho· jr be ncccfTary to 
regulate the reparation for t hc d:lm~ges, 
belore they huppcn. We may fee ;n 
one Rnd [he fame kind of Contr.i&, an 
c:;:xample of e:1cb ,of: thcfe tWO forts. 

If the Lcafe of a Fanncr, which wu 
~ lOr one year, be: ;QICI1UptCX! juft: 

:e Hme(l, bv.t change ofrbePro
prietor, as if the Laud was evi&cd from: 
him who had Iad<d it If IOId 

;t, he -4"CIIt ~~~~. ct' the r'" lei, .... :: 

• 
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fccond ~, the da- eT, according as rheProl'rictc>r bad more 

•• '! in the tors whJch tilt or lefs {hare in it. 
by 1IOt "'Joying bis It i, by all theft vi....., and Otl1m of 

c Minder or li.is ta'UJ. the hke .tlat?rc, that we may l'Cgukltc 
,. • .Ie of the Rt\'"!'lltlen <be ReJ"ll'ltions of Dam"!!,,, of rhis 

I . I depend on the (evenol kind. Which may be reduced to the 
",1I .. *a \I~ uu .. Iloovc:hts which this F3nner Rem::u'k Alrc:tdy nl1\de, that the Rcpa. 
f,night have reafon to hope 'for,. or for, ration, of D:uuagcs ought tQ be rcgu .. 
acCOrding to the. qUll;li~ of the ,Froiu lilted by a vic'P o.t the ('~ure of the (Ja.. 
or Revcouts which b~ Farm Yielded. m~ and of the events which are the 
It wDppffiblc that there might b appen contedllcnccs of it. 
J-tails, Frolls, B'rrtnocr., • mil in the H ithetto we have Gild nothing of 
price of ProviJiol)S, and other caufcs of the vulgar diilin¢i:ion in the maqc:r of 
LQIT .. : aod it might likewifu (0 FJlI o.mage., between [hnf. which arc due 
out, that [here might be plentiful Co;ops, for, Damage, or LOb that one ruffi:rs 
that the price of .Provifii>ns might like- . by Q. wminution of his prcreor Goods, 
YJife rife, that there might be f.tvoura- ;'vhich he: is actually pQf1i:ffcd of, and thofc 
bIe opporrunitics (or. the Sate of them, \V hid are due on [h,e :l<i.coum of a G:lin 
!md other c:wfes Qf Pro6t : :a.nd, in a ih:tt ceares:. Por it will be clfier to dif .. 
'word, it might happl:n that the raid tinguilh thefe tWO forts of Damigcs, 
Farmc:r would ntitherbavebecna~., after the other diftinEl:ions that have 
nor a lofer, But bedufcFarmers ufual.. been remarked. Thus, for cX:lmplc7 in 
ly make their bargains fo astobeg;U~ the c:d"e of the Merchant to whom Ute 
and that it is even, the intention bf the Shop had been lcr, we fee tbat the loG: 
Proprietors, th:u: their Farmers ihould of lbc charges of cranfporting his Goods reap fome profit; the uncertainty of is of tne fira fort, and the loG of die 
thefe Events is no rearon wby' 2. repa,r:l.. profit which he might hlve made by 
tion of damages i'hould not be due to the Sale of them is of the reeood ; as 
this FarmClC. And all tbat Human Rca... well as that of the Fa.rmer, whofe Leafe 
fOt) can do io a c:Ue where it is ncceffilry is roten·upted. And as to the diffi:rence 
to decree a reparation of d:lmages to be tbar may be between the1e twO fons of 
xn1de, and impoffible toJtnow what ~hc D:umges, i" what reg:lrd); the applica-
Damage may am~nt is take a tion of the fcveral RefleCtions above-
Mediu~ of the Profits ,mentioned, 1>ot11 tp the- one JOn and 
of fuch Lands m:ly the orner, it is cafic to dillinguifh them 
adding t;hcttto aright. And Doe wUl, be abTe to judge 
the partIcular both by thero Rellelbons, .nd by the 
lIS if tbe Farmer Rules which 1hall be e.x.plaiocd in this 
for the -8{eateft part Title, of the ufe that is to be .made of 
Leafe 'WIth n tllcm in the fcvml cafes of Damages of 

de:!! all kind,. 
We mutt obfel'Ve in the Ian rlace on n. .. ,... 

the fubje£t of the £/Iimate that ~ to be '''' ... <f 
made of DIlm~ ~t in coorcquence ~-zu 
of the R.cmlT~s ~ made, [his Efti- z:u "::;i.r 
mate may he fcttlecl in two ~ 6 • ., '" 
ther br the lodge himli:/f; or bt llilfuI Jldg"" 
PcnoDs, and this dcpcndson lhecjuality oft;!'" 
the0am4gesthat .... tobe~. Fot . 
if they lift: fuch .. tho Judge may "'gil, 
larJo himf~;' 1\0 occafion to Call 
for thelili offbllUlPerfons : whi> 
.. _ to be emjI~ except in tbe 
cafes "hac -IIDa EIl ... te ~s 0" 
fome: Art or ProlC/lion, or on fome 
ftoib ~ it "ouId DOt be IUlt.ble to 
thc~ or Dignity 01 tilt JiIIIae to 
~~. into. we IIiIII ~ilte", 
1irtO. by Ma.biiioies. 

~
w ~ .tIbt.i, 

~~'.for his 
of Alitnarion 

whida 
\ 
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",hich he had p,id to the Lord of the ",knowledge to be therein I finee ,1".4 
MaMo!', and the chlLrg~s he had ~n rcc,~ Law of the Emperor ,,,jiilli.,,, ill 
:It (or drawing lUld enf>1!t1ing tbe Wri.!. which, to prevent dlcfe difficulties, and 
tings, ond t.l(lng poflCfiion of the Er the inlrnite number of quelbon. that 
Ih.te; th~ Judge may by himfelf r<gu- .,;(e from thence. he reduced all the 
late <hefe Dam.ges, for he m.yealily Cares wheic t~= happens any Dama, 
fcc in what they comill. But If it IS gcs to two JUpds. The one is, of thorc 
the Damages due by .1ft ArchiteCt for a Cafes where the qucftiOD .is about.a eel

hulty Builiimg wh.reh are to be regu- tain qUAntity, OJ which have their .na, 
Iated, this raja Elbmatc, which depends ture fixed and regulatt<l, wch .. Sales 
on [he qUl\lity either of the Matoi.'\ls, and Leafcs, and under this kind he com
or of the Wark, demands the Judgment prthended all Cont~ . TIw; other 
of penON {killed in thore maners. kind is of aU the ocher Cares whatfocver 

Rut if the cafe be fuch, that the Eili· without diftinC.tion, whatever m1ght be 
mate: of the Dam:l.ges depends barely on the Clufe of tbe Damage. '.. ~ \ 
Retlc8:ions to he frude on tbe quality As for the Cares of the firlJ: kind. 
of the Faa: which has oceaJioned the which have their n.&ture 6xed, and 
Damage, and on the EvClltS which have where the queftioo is conccrnio,8 a eel"
been the confe~uences or effeas thereof, tain quantity, be- dlabli1ht4 tt for II 

in order to dlftinguifh between what ' Rule, that the Dam~ fhould not ex
ought to come under the Reparation, ceed the double of ,tbe faid quantity: 
and-what not, and th:lt there be nothing And as' to all the other Cafes where 
bcGdes Whieh requires tbe judgment of tht:re fhould happen any Damages, be 
Ikilful Perfons i tCcing thefe forts of Re. ordered that tbey {bould' be regulated 
BeB:ions are ~ually confifl:ent with the by the prudence of the Judge, accord
Dignity and }unffion of the Judge, he ing to theEllimate of the rCal Damage 
may take cognizance of them, and may that was fulbined f. 
~ull\tc by his own Prudence the Da-
mages of thii kind. Thus, the Ordj. ' CUm pro co quod iotcrdt dubitztiones :antiqwe: 

f}J . th h in inlUuClitn produaz lint : mdius nobil yj( .. m dl-
n:mCfS 0 rant, reqUire, at t cJudges hujufm()(h proIiIltmm. prout poffibilc tft. 11I·:m. 
themfclves fh9Uld r~[c the Damages £U4um~, S:cnClrnw; 1t·./IIj~ ill omnibus 
aured by &lie 10lprifonments, unJufi: er.bw qui mnr.m lWImt qa2ntitltetJl, vel fUturam~ 
Seizures of Goods and Executlons~, be- vc/loIti in t'end.itiollibw at locuionibus. &: omnioos 
caufe the liquidating of thae fortS of contrXl1bu,. hoc quod intctd1:. dupli 9lW1 tinr.tcm 

m.inl~ cxCedere. In alii. autem c.l1ibw qui io+ 
Damages depends on the confH1cratien cmi cAe v\deQtIIt, judi~ qui ClUW o:I.irimendu 
of the quality, and ciocumftanccs of the {wapi:;!: (\12m Iilbtilltmm requimc. lit hoc 
faB:s which occafioq tlatm. Thus, for quo4 I loducitut 4MnOlJm. hOc raldarur, !c 
example, if a Creditor cawes his Debtor nod tx qwbuf.datn tMChiuztionibus, & imtDodici. 

ptrm'fiOnibu. in tircuitw i.outriabiles redJgstllf: 
to be thrown into Jail, when he has no DC dum in Infinitum comP':lCatio nducitW', pro fUll 
righl to ure the raid conftraiot, whether impoff.bmnr.tc cadat: cUm (ciunus dfe ~tW% con~ 
it De that his Debt does not give him gruum.. cu ~mmodo pcnu exigi ~ ,c/ com
rh th h A f his petcntl modcrammc pnlkruotw'. ,eri lCgioos OC'fto 

at power, or . at t e ~gc 0 tine COIloNR ~tu~rur. Et hoc non {oIu"\ in 
Debtor, or fome other caufc, dOes make dI.m~ fed et...a In JIla'D =:.,2JcaitUf CQII. 
the faid impriionmcDt to be unjuft, and Alturio: quia 6: a: CIP V«ftft III lI'IlCtefl fh.. 
that the fai3Debtor be a Day-Labourer, fUm4IIt. l:tiitomoibul. qtId dlllum 
'" . othcr_ ....,.(00. who by his Labour rll: fitUi 1D~1&C J)fQIia:lcItia. bu)w cualtit\lrioni. {"'F' I ttdattiIt. I. - Co • s., fA'" tn N ",.. iIIt. 
JnathislntaUlS lJ aau y, which for want of 1"f. 

aIlilh.nce fllff<icd tikewife odtCl 10(. 
I<s I it will depend 00 the l'Iv<ba: of Seeing thi> lUauhtion which limits 
the' Judge to n:gulate a Roporation the o.m.a.. .., ihe double in all Con· 
bocb for the 100 Of the day'. wotk of trolb.....rio tile ""'" whete • dIer
this PriIOner, and for tho .. bar Doma. baa it .. boat • certain '1...uy~~ 
ges, lIC<lIIRIing os the injultice of the wmob have tbair -.. fixed I11III10-
IUd Cn:di .... .".., defem: upon confide- .ted, is a __ of dodditIa..rDcll: 
ration cl ~ clmlmftances. _ not ___ ...wr.. tk didi'. 

cuJaoo, IDIi w ...... would IIDC do 
jul\!ce to tbo{e......... "It 
II 1bcrcfoft:.GOt in. ute bdWIo ohat K dac:s __ 

'-.~;;; ... ~in~~: 1II1II u.: in 

J 
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retrenching :my ~hing of the lawful 
ltepar.ation of Damagc:'J in [he Cafes 
wherl: tbe qucR:ion i8 about :'l certain 
'1u,lOdty, and in Colltraa~, tnan there 
is in the other Cafes of different naturts. 
Thus,for Extmplc, if aTcnant of:l Houfe 
who pays only one Jlundrcd Crowns 
lOr the Rent of it, had fo lOr ncgl~ 
to make the Repairs wruch fie WM 

bound to make, that he bad COlured a 
damage exceeding one thoufand Livres, 
or if the H oufe nad been humt by his 
Suit, it would not be ju{~[bathcfhO\,ld 
he quit for his Rem, nay, not for the 
double, nor cven for the triple of it. 

It is to be obfcrvcd, as to this Rule 
of JMjlipiaw; which limitt..-d thus the 
Dam~cs to the double in aU thofe ca
fes which have been mentioned, that it 
(cerns to have been n12dc in imitation of 
~mother Rule, which ordered thllt the 
Jntcrefl: of Money lent lbould never 
exceed the value ruthe PrinCipals, .And 
whereas this Rule concerning [he lotc
rcO: of Money, took place at firtl: only 
iu the cares wbere the Interdr actually 
owing amounted to the value of the 
PrinCIpal Sum:; 1uflinia1l extended it 
[0 all the cafes where tbe ')oterdl: paid 
at different times, exceeded the princi~ 
pal Sum that was due h• 

lL.17. S.I.C. J, "1", /ttw. 121. IJS. 160. 

• UfurlE per tempora folut% non proficiu.ot teo *' dupli computuionem. Tunc en.im ult"' forti.s 
JUmnum ufurE noo exiguotur, quoda tempore 
folutionis CumIN wunrum nadit earn compu
ntionem. 1.10. C. '/'''{I#'. Cum igitur ~ no
rlr% nihil ulm duplum 1'01.j vdint : &. 001 In hoc 
taDrom di~ti1m Iwbc:mw cum prioribus. quod 
illz quidnn debita t'OfIlHrumt UkJ.1K ad dup!um. G 
nulb partirubril falh fuiaer. foilitlo : Nos n70 reo 
cipiamw ut p:lrcitubrcs eri3m foltrtiona debits di(.. 
fol"ftC. fi IIfquead duplum pcrtiapnt. '/. N.v. 11 I. 
f. I. 

This Rule relating to the lntcrefl: of 
Money, mny havc been madc out of 
hatred to ufuriow and extravagant In
terect, which, altho' tolerated In the 
R,man lAw, was not very &vourablc; 
but it is not ;n ufc with us ill Franct, 
except in fome pJ:attS. For feeing DO 

Intere(\: is :adjudged to the Creditor, un~ 
leG the &me be de!JW1ded, 2lId that it 
be julUy due during tbe whole time of 
the delaYt it would not be juft to m:ake 
him Iofc it. T hus, for Example, if a 
Merchantl or other Creditor, having 
ocafion tor h is Money, :uld Dot being 
able to rccove:r payment, after he has 
obtained J udgment for his Debt, 6nd> 
himli:lf obliged to rei"" upon the Ef
rea. of h., llebtor, Of co appear for 
his intacft in a Seiture alreidy made 
by other Ooditon, ItId that the Debtor 
• VOL. I. 

pn;>longs the C;uit rclati~ to the C.id 
~clzurc: for m:my years, by AppealJ or 
other ways; it would be contrary co 
Equicy, that after twenty ye.1fS of de
by, j1C fhould be dCPlivcil of the law
fnl R epar:ation of Damages that would 
be due to him. 

There ill alrn another fort of Dama.· Eqtnw. 

Scs, which is that of Expcnccs due 
from the perron who is c:Jft in a UW~ 
Suit; and that conGIb in thc reimburfc~ 
mcnt of the Charge; which the perfOr1 
who Gains the Suit has been at In car~ 
rylllg It on. But belidcs thj~ RcparJti~ 
on of Dam:l.gcs, wbich the Ordinances 
oblige the Judges to decree [0 all .. hoii:: 
who ~in their Law·Suits', there was 
in the R.man Law other Colls and Da. 
m:l:ges againfi: thofe wbole Dcm:ands, or 
DefcocC3 were found to be nothing but 
Injullice and Cavill: and the .Rom",,; 
likewife made ure of this prcCllllion, to 
oblige the Pbintiff, and Defendant, ;wd 
their Advocates, to make Oath, at the 
very beginning of the Suit, that it w:as 
not out of m:l:lice, or for the fake of 
cavilling, that they arricd on the Suir, 
but that they looked upon their Caufc 
to be ju!l 2lId well grounded =_ Th .. 
Oath IS not in uf(: with us in Frana, 
and it was only a fure occa!ion of Per
jury. But tbe Condemnation of mofc 
in Co(b who profecme or defend iIl
~rounded L~w~Suiu, has been fou nd fo 
.Iufl:, that Francis the Fjrfi: revived it; 
having ordained, that in :l:U Matters 
Civil :md Criminal, the Cofb occa{jon~ 
ed by the temerity of him 'who is caft 
in the Lnw~Sujt, fhOlllctbe given againfl: 
him, if they are demanded; and tbat 
they Ihould be t:lXed .nd JTloder:ltro by 
the tame Judge who decides the Law
Suit -. But altho' this Ordin:mtt be 
not :l:t prefcnt put in execution, and 
that we fee "ery fe1dom fuch Condem
nations, 'yet the Equity of thi$ Rule ~ 
not abolilhed, neit~er can it he ~ :md 
the Judges arc at liberty to obferve it 
on all occaGons where the Spiricof thcfe 
Laws m1y require it. 

s.. ,., Ot~ ( c:b-les IV. .. I P-+' " 
CbuJc. VIII. it ' +93, .ArtIJ, .f0. ,. Or"'" 1/ 
166,_ IJi. JI . JH. I . 

I Improbu. litiguw &: damnum, k. impalw Ii· 
till inki"re IM;!vaUhO fill) cog:aNr. So ,. III f. mJI. 
if pwt. ,,,.,. Itl;'. 

• :nt, 111. c. ~J-jlW. Jnpt. tM . ..... 
• .t.. tm Oriitta4. rf 1139. M. 99_ 6> S,. 

We Ihall not =t, under thi< Titlo 
of the mottor of Expencos, bccaure i' 
is a part of tbe Qrdefobfernd in Judi" 
cilll Proceedi"!,. And IS to the tolls 
ItId Dun:lg<s whicb ",.y be due from 

Hbh ' * thor. • 
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thore ""hn profccutc or defend unjuft 
Law·SlIits, thefe forts of Colb and Da
mlgt:s have no other particular Rules, 
thao chaft! of the other .kinds. And it 
is (uffiatnt to take notice here: of this 
Rule, which flull have iunnk in this 
Title in its proper place. 

~hIt;" There ranains fti11 another mattCf to 
tf FnIIIl, be confidercd under this Title ) which 

is tbac·oftheR.eili.tutionof Fruits. We 
- havOC added this matttr to that of Inte

refl, .nd of Cofls and D,m"!!,,, be
e.ufe the Rcftitution of Fruits IS a kind 
of ~tion of Damages which is 
due from him who h", unju~ly ~ioyed 
a Land, the enjoyment whcrc:of bclon~
cd to another penon; and becaufcFrUirs 
are the R evenue of Lands, as Intereft is 
that of Money, or rather became the 
lntereft of Money has been invented af
ter rhe Example of the Fruits of the 
Ground, and bccaufc J ntCTeft of Mo-
ney is inflcad of [hofe Fruits) as has 
been a!rady obferved. 

SEC T. I. 

Of Intmjl. 

A Fter the Reltl2rks tbat have been 
made in the Preamble to this Ti

tJe, on the differences between Dam2.
gcs and 1 ntereft, it is not oecc:fi"ary to 
explain here what is the fubjeB: matter 
of [lUi SeCtion, 'and of that which fol
lows. Since it 'P1""'" cl=ly enough 
that the fubjed: matter of the ·prefent 
SoIDon, is the Repar:>-tion of Damages 
which is due from Debtors who owe 
Sums of Money, and who F.t.it in the 
payment thereof ~ ~ that the matter 
or tbe other Scaion comprehends alJ 
the other kinds of ReplU"lltioD of Da
=go. 

The CONTENTS. 

J. Drj.;I;'''1 ht".jI. 
1. 1 • ..mAl ;1 "'</ijl" 
3. Whe1l it be,omes d,,,. 
4. 'I7H P.,.,b./" .f .u.a, ""'" tM In

ttre) 0/ 'he Price, 
f. I.ttrljf '/1"' d,manJ .1 1M D,.t. 
6. A ~fi ww, OM ., pi/ul." inre

rt]f, wbe,. iJ wdlild Itot otbtr'llJifo 
.. tiM< ., ,hi ".,." .f tiN D,.t. 

,. httrtfl of M_iIIt" Plrti"". 
8. """.ft dot Jr .. ,hofo '1JJh, ' .... I, 

,&ir (1"1)11 prtJt lIN Mf"iu /'tlo"," 
• ;'" 10 "Jm- ""/",, . 

• • 

9 . 'JDe Dcbror 11<'""'" OWet 1111 
t""jI. 

to. 11l1t be "'''y ()'UJI I",erejl J 
(',JflfUIS. 

II. RfXIJ 71Jt Me 10 ,mtltrjl.,. 
biliDtI ,f I.ki", J,,/~ 

"fl· 
U . A '(lJe 'Where he wh, P"!S 7111trijt 

for (l1lOtber, call"" dtmllllJ 1,,1t
rtfl {" that S .... 

1 J. .A ,afo whtT'e In'"'fi of I"lrl'tjl is 
dlle. 

14. Four Callfor fro11l whtn(e ItJurejl 
ari/ts. 

If, D i-uers fJiews hy 'tlJhiro 'We 711"1 jlld,e 
wbtlbtr i"'"eft be dMe, Dr nOI. 

U. I 
The Interefl which Deb"", ill Sums •. " .... 

of Money 0"'. for default of pa)""'<nt,' 4· 
is fixed by tbe Lay, at a cerwn pro
portion of fo much In the Potmd, every 
year, ~ fQr more or 1efs time in pl'O'" 
~rtioQ b. AQd-'this Intcl'cfi: is comput-
ed on this tOot &om the _, that 
Ibe Debt QecotJlC$ due, till it is acquil'o 
\Cd . 
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~t;ue.i"" ",,,, Jift"'" rimn, MMI 6«If '" the COO[~ of Sale has not orbcnvj(c 

• ,J "' tilt hfAmMt I"W IfIll. regulated whaL relaxes to the Intt"reft of 
the Price For Jf the Contraa'ers have 

III. expla,lIlcJ their minds touchmgtbis mat-
!lin II Debtors incur the penalty of l otefCll: ta, their agreement will be inJh:ad of :l 

I.,;,;; by their delay to pay wh .. they owe', Law . 
.,. according as the fiUd dclat may .be jm-

h ef • ufwu emptor. all pofrelTlO rei tndtu dl, fi 
pured to them, ard II'l2Y ave t at - pretium ytndmll'l DOn obtulcm. quvnt"i.pu'Ullwn rea. Wbich depends on the nature of oWignan.m Irl drpolitl ouum h3butrit. Jaf'lIDtZI 

the Credits, and 00 the circumfi'ances d. ntJOnC pr%lbn cogma. 1,1. C • "/,,. 
For in fome Debts the bare default of Po11: tndium potfdJ"lOnm:I d~funlto vendirorl!:. 

P
'ying at the term of payment makes cu:i fuca::fIOr In<<rtW tUlt, l1J(djiqooque u:mpori. 

ben uful'II: prc:til. quod in caura ckpoim non fult. ptz-
the Imercft toNn for the ndit of the Ibbuntur. J, IS. S. J.f. ,/ufor. 
Creditor, altho' he do not demand it; . vc:oillnt lU~tm io ~ judicium infr~ fCTlpn , 
and in other Debes, thi! Interefl: is not Impnmll prctlUJII quanti (I, ru l'eIlIt : Item ufur.l' 
due except from the time that "Dc. pmii po! dim! mditioois. Nun cUm rc nnpror 

fnatur. ~uia:imum til cv.m gJinl prail ~ 
mand ins been made of the Debt, in a I. I J . S. 10. f. J. .a. ".. 0- wnJ. I. 1. C.",J 
Court of J ufticc, altbo' there was a See the: fifth Article of the: third S«tioc. of Cme. 
term fixed .for payment, and that it was ~tI. 
expired. We Jha.ll be able to ,·ud. ge of .AI ,. ,;" ~ t{ IN p"n,i" I;" "11it1l .m1l ' 

t'. ,1# rf t~ 1--' i~Rrin t{ '~j. 
thl.5 diftioaion by the Rules ,wnlch fol-
low. V. 

< Ufurz non proptcT lucrum petenlfum. fed 
prcyter monm folventium inftiguDt\lr, I. 17· \+ 
II' fi" , f. " 'iflll'. 

• Man 6cri m:dtigitur non ex re. {cd ex per
foaa. ld dUi ~tw opomsao loco non 101-
writ. ~od IIpwl J~ccm examWbitur. I. 13· 
(. j.II/... An IlloOD. fXb. iatdligitur. D~ue eon

ltitutione uIb,. ocque juria luilonIm fJUzlUone dc-
cidJpolre : dun fit m~iJfatti. quamjuriJ.J.I.jl, 

If that which is due proceeds from at' ['I,tf'f'jI 

Caure which in its own natureproduccs·/";'/,/
no R evenue, the IntercR:: thereof will ': vJ,r 
be due only :1ftel' the Debt has been de .. 
manded in :l Court of Juftice : and in 

See the Renwk upea. the fifth Article. 

IV. 
4. The PM'. The Purchafer of" a Land, or Tcnc
lb"ft , Df nlent, who has got potfcffion thereof, 
LMnJ, .-, owes the lntcreIl: of the Price, if he 
,I., ftIItFtft does not pay it at the term of payment, 
f/tbrp,..,t, altho' it be not demanded of him, or if 

he docs not confign it, in caJe the Sel
ler refufes (0 receive it. And with 
much more reafon would the lmerefi be 
due, if thert was no term fixo:!: for 
payment of the price, or if it W:lS a
greed tbat tbe Buyer Ihould pay re:uly 
Money, at the time that the Lands 
nlould be delivered to him -' and that 
he had f.tiled to make paymcnt e. For 
this lUttrell is due for the Fruits of the 
Ground. Au<! altbough tbe Purch,fer 
reaps IdS pro6t from the Lands, than 
th~ Intereft of the Price amounts to, 
or tbat even by fome accident the Land 
yields him no Revenue at all, he will 
n<venhelef, be lillble to pay the faid ill
tcrcfi for thcR ighc of EnJoymenc ; 3Jld 
the Accidents whlcb depnve him of the 
enjoyment rurea him as Proprietor, and 
do not difcharge him of the IntcreO:, 
which ought not to cure, nor to be di
minilhed by reafon of the IiUd loG, al 
it would not be augmented, were the 
Fruits of never fo great value. But this 
Rule hath in ufe only in the cafes where 
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th~ cafe it is only this kgol Demand 
that makc:s the dday of payment to be 
imputed [n the Debtor r, Thus, " 
Dcbmr who owes a Sum of Money 
w hich be has borrowed, roiling to pay 
it at the time appointed, docs not owe 
Intcrcfl: for it : :lnd the lntcrell: wiUnot 
run but from the time that It hOb beeD 
dc:manded in a Court of Jullict . Thus 
he who has been condemned either in 
Cofbc; or in Damages ", will DOt owe 
Intercfl for tbe laid Sum, till after that 
tbe f,id Colli ond D.tmagos hove been 
liquidatc~ :md the Creditor has demand-
ed ill a l,;Qurt of Jufticc, the lntereft 
of the Sum at which th9' have been 
taXed. Fqr in , II thefe eaf.... the Debt 
not produci~ lorcefi: in its own na.-
ture, the Debtor does DOt begin to owe 
ony until tbe Creditor feu IOnh by his 
Demand the dmnage which be fuffi,rs : 
and the Debtor, an his part, owes then 
the faid Into-eft, u 1. puni£bmcot for 
hi. del,y of P'YInCIlL • 
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VI. 
6 . • -falft There are cafes in which one may fti
.m"., IlM pubtc Inct..-rdl: for Sums of • Money 
'IU] jiltl4- which of their own mlture would yield 
'::;l/i1t1'1'fl. none, and where the agreement makes ..:u'l

". the lnterdl: to be lawfUl according' to 
OIM"'iftH the circumfiances which give occifion 
i~, ? thtothercto. Thus in a Sale of Moveables 
~J which would not produce any Revenue, 
I • the Seller may ftipulate Imereft for the 

P rice, dll it be pa.id j for that lorercft 
makes a 'part of the Price. Thus, in a 
T ranfaclion, where the pretenfions of 
the Parties are regulated au ctrtain Sum 
of Money which one party js to give 

• 
to the other, it may be covenaf1ted that 
Intereft fuall be: p:ud fortheMoney, and 
that even from the day of the Thmfacti
on, altho' there be a term fixed for 
plyment thereof. For this Toterefi: is 
made a condition of the Tranraaion, 
either to compenfare what be who fti
pubtcs the lotcrC'il may remit in ano.
ther refpe&, or for other caules. And 
fuGh .a Il:ipulation may be confidered as 
having the dfea: of :l Condernnatlon~ 

• by the: Sentence or Decree Qf a Cour[ 
of J utHee. For T",,&Clions haye tbe . 

f.une :l.uthorirv as the D, 
Court i. • 

, 
• Non mjnor~m authoritll~ , 

'Iuam moUrn )udkatarum ~!f~, re£b • 
f. 10. C. tit tr""jlfll, 

• - Vn . • 
The D owry givcn with a Womau in 7. ]r.t,,¢ 

Marriage, ouglir of irs owo nature to'i'M.m
produce Interc1\:, without a Sentence oPI' ht 
CondcmnaLion; for it is given , to the'ItIIlJ. 
Hufband, to help him to bW the charge<;; 
of rh e Marriage. This how(.'Vcr is not 
~o be undcrl100d of the D ebtor whof~ 
Bond Ih:lil be aiTtgned over to thc HU[4 
band in p~lyment of hjs '~'ife's Portion, 
for this CdTion Will not change the na-
ture of the Debtor's Obligation j but it 
muft be underftood of the perf on him-
felf Vfho makes dlC Settlcment, (uch as 
a Father, or a Mother, who endows 
their Daughter. But iF the M:lITiage 
Settlement were conceived in (uch terms 
:lS to make one judge, that the intenti· 
on of the Contl'actc:rs was, that the in-
tercl1 of the Sum promi(ed 1'hould not 
be due till after a certaio time, it would 
be necea:~ to keep to that which ap· 
pears to be their intention ; whether 
the D oW}y wcrc pl'omifcd by the Fa· 
ther, or Mother, or by other per(ons. 

I Si a1i~ res pra:t~r immobilcs, t:d 3urum fllC1'iur 
in dat~m d1 t'Z. liv~ in :irgrntO, fiv~ in muJi~bribus 
om:!mmtis, fiv~ in v~n~, itv~ ill :lIii5 quibufcurn~uc. 
fi quidcm :l'ibmatlt fumot. fimjJi modo poll bien· 
nium & carurn ufur:lS cx to"tia p:u1'c centdimlt CUI'

rete. L.u. S.l. c. _j"". t/4I. Seethe li:cond Artidr: 
of th~ firft Seaion of .Dowries.. 

WI httw lIfIt 11ft t4am in ,biJ.Art~/t the J,I#y'f I frf 

}tM'I, 'fl!I~h U , ,,NlAuJ ~ ,hi, u.1P fir IIIt",jI, ~ thil 
bu, (mw! ,," l ljil' ., qI rv:,.w, it in Ihll mlllI
nw. JJMI lU'rvrJinz 1# tl" 'lI'NmIjhncr., tIN .1*JI' 
#III) Irlflll .. rtll/~ ti,t., I' 'ht ti,fiw,y uf /i,,1J 
ItinJ, uf Ibm It, -' Jute 11IIt1'tj1 ,. hi !",/l'" Iktm, 
if.'t "Ht"r rtll[#fIIl6k. 
Ulr-h.'!.~"" fit ;/(twm lwu 41!7 RKIt f. tiN lmmjl 

1tW ,M.Hlfsh,,'/ _s,.,.,ho J"S1lfJt "ji", Ih. v-ry 
ht ".J ~"h hfl Wifl j"MVllulll" /1/1" tht JiJfM.i.n if 
tIN M."i.", .,hm thm .,.,,., Chi""". hi' tht 
RNu ., I)" Romm I.IlIII, .,mtb /lIJnHJ • }tI" " t,h, 
HMrNrlJ ,.,i,1wt oHigmg Iii", t~ ,., l»Imjt, iI f1tIt m 
11ft .. ith MI. V. J. vn. §. 7. valic. flO IUtcm Cod. 
d~ n:i lilt. nll::. .AI I' tIN 1)ngry tlllt{1JHnI jn lJirW 
.nJ nwrtltml, IN IhI oJ '.f 1m 1W~ t, Ihr7fth 
rf J>JJn'm. 

VHf. 
T,hore who retain in their hands Mo- 8. IPltNI 

nics belonging to other pcrfons, and ti.t [
who di.vert diem, and turn them to'M!t'-
h - '·h th ' r. , .... " t es.r own pront, WIt out c conlent tIM '" 

of thofe perions, are bound to pay In-~ • 
tercft, altho' it be not demanded. For MJt/1IiIJ .
it is an injufticc which they do to tho(e ''t'' r: 
whore: Money the.f keep: nnd this In-i., ptr 

t'cre111s due as a latisfuB:ion for the: laCs 
which they may occafion, and liS a jufr 

I punilhmC'nt 

I 
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ifhmeot for their knaviJh dealing. 

..1S when a Panner happens to have 
1iJ hands Monies belonging [j) the 
tnenhip, which he has convened [0 

, wn ufc, and la,jd OUt upon hisown 
icular concerns, he ought to pay 

~ crcft for the f.'UllC, according to the 
Rule which has been explained in the 
Title of PattDcrihip m. Thus:l Credi
tor who is overpaid his Dl:bt, either by 
the falc of • Pledge, 01' by the enjoy
ment of the Fruits of the Thing which 
he had in pawn, or otherwife, owes to 
his Debtor Inrcrefi for what he has re
ceived over and above his Debr, if be 
has converted the fame to His own pro
per ufe n. , 
, .. Socium. qui ia c;o quod a focimtc lucri F... 
cerct raidcndo mot'IIm i1dhibuit. cUm d. pccunil iyfc: 
UCIU lit, ufum quoq~ cum przflvc ddJcre. L:abeo 
lilt. 1.60. f. y, f«-. 

Soou~. fi ideO condmuundus tflt, quod pecunj· 
am communcm tnntcrn. Tel In fuos Ufus coover· 
tcTit, omnnDOdO ttWn mol':!. non inta'ymimtt, 
przibbunwr ufurz. I. I. §.. I.,. M "r"" S« the 
linhArtlde or tbe founh XClion of P.mn(l't'hap. 
• • Si mdltal' plona fuudum pignomum vmdi· 
~it. fi id r~ct. wUr2m eJIlS peauU% ~lhrc 
debet d ~ui dederlt plgnUi. Sed ctli 'ptc vfVI fit 
~ pecwu.t. wllf'/Im prZlbri opontt. 1.6. S. I. ff. 
J, I'«" . .n. Sa: tbeIourrh Article of till: fourill 
Scdion of Pawru ~ Mort,rgd. 

LX. , 
, . '1f;t Whatever delay dicrc may be on the 
Dt6t" r.'t- part of tbe Debtor, to pay the Intercll, 
:mfl~ apd. whatever may be the caufc of it, 
Ilflrrtjl. he IS nL'Ver bound tQ pay Cecond Imcrdl: 

for the Interefl: whieh he owes: and 
the Creditor cannot accumulate the Ar
rears of lntcrefl: with the pt;incip:tl Sum, 
in ordcr to make the whole a. Capital, 
which may produce Intercft.i but the 
f.'lD'le will be reduced to the amount of 
the Principal Sum which is Qpable of 
producing .Tmercft°: 

• Ut nullo IJ)Odo wurz urunrum a 8cbitmibus 
aigtnrur k vetcribu.t qu.id.:m 1rg11M.tt roaftitvtum 
fuern. rcd DOD pufeaillimc! Clutum, Si eaim ufu.
nl in [ortem ndigcre fucn.t ronttifu.rn. &:: toriu, 
fUm,. uiilron ll:iJMIlari : cruz di~w ent debi
toribus i quibu. Jevert ufut1tUm ufurz t:J:j~. 
tw 1 Hoc ~~ ftll: DOn rebus, Kd m,bi. t2:0twn· 
modO Itgcm paaen:. OuaprorttT boc apttriffin:n 
leg.e dt6nimUl, lIullomado lic:ere cujqu~m ufum 
pnmriri temPoria vel foruri in fort~m redigcre. 
l!t cnum ittrom ufuns, 1!ipuJui. ~ cdi hoc: 
fucrit fub{ect/IUF'(l, UftlT~ quidc:m .iCmper ufuns 
nunerc, It nwlum ufUI1TUtII ~harul'[l i.n~tum 
fMltire : forti ~ute:m lll\iqU% lannlmmoclO incre
enentum ufunrum ICftdtre. I. :1.8. C. tlt"j • . 

X. 
10. wI", 'Ve mull: t1ke CJrt in applying the 
:7.... prece:ding Rule, not to confoUnd with 
.:~ the liltercfl: of Money the rtevenuo of 
-..,: another nature, ruch :\S the Rent of i 

F'ann, of a Houle, and others of the 
like kmd. For tbde Corr, of Revenues 
diffcr from the Inrereft of Money; be
caufc: the I ntcrcfl: of Money is not a 
natural RcvcnueP, :11)(1 IS onl)" on the 
pan of the Debtor , :l punifhmcnt 
which the: Law inJhEn on h;m for hlo; 
delay of payment; :md on the pm of 
the Creditor, I[ is :I compcnCabon for 
the loIS which be filffcrs by lying out or 
his Money) whercil\ the Price of the 
Fruiu of the Ground, and of the Rent~ 
ofa Hou[e, is a natural R eVenuc', which 
on the. part of the Debtor i.s the value 
of an E.n joyment which he has renrd 
the benCht of; :md on the pm: of the 
Creditor, is a rC'.ti Good, which in hi, 
hands makes a Capitlll, as his other GOod1 
do. So tha.t t he Debtor of the H cnt 
of a Fann, or of a Houfe, owes Jufily 
1 ntcrcft for the Came, from the rime 
that it has been demanded q. 

XI. 
The prohibition of taking rntco:reft of f f. H .. 

IntCrc~ rc:l:l.tcs only .~o tIle Cred.itot-., u 
who would t:akclnterc!l' for the rn[erefl:~ 

, th~t 
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,;. fI{ tll~ that is frill owing by his Debtor; for 
"'I JIftW'jl the raid Iotcrcft can never be reckoned 
.J lnurrJI· to him as a Principal Stun. But if a 

third penon pays fol' a Debtor Inrerefi: 
to his Creditor, the rame, wjth reg:ml 
to this third perfon, i5 a Principal Sum, 
which he lends to the faid Debtor: and 
if he {houJd not receive payment of it at 
the term, he might demand in a Court of 
Juilicc, both die raid Principal, and the 
lntcrcll: thereofr, 

• Nullo modo ufurz u(urnrum .. Jtli,,"b~1 cxi· 
guntur. I. lB. oJ. ',,,/It,. 

7Jx W iI _?' fr tbi em/Ill' .",,'rh ry;.O " IW 
Df&w; i. dtbitoribus, 

XII . 

f1 . A 'utft We muO: except from the preceding 
...hn-t btl R ule the Creditor, who to fecure hIS 
.,;",!7j". own Mortgage, acquits the Principru 
!:~ Sum and Imercf1: owmg by his Debtor 
(~;,rt. to a Creditor who is prior to himfc1f. 
-, Jiltt. For this fecood Creditor cannot pretend 
rtfifrtIMlfrom his Debtor, Interell for tn t': Sum 
Slim. which he h:lS raid to tbe firit:. Creditor 

on tbe fcore a lnterefl thac wa,s duc to 
him j becau[c he paid the fame as tu· 
iog care of his own concerns, and not 
orthe concerns of his DebroT.; and roo
ins he paid for tbe Debtor only with 
this view offccurin,.his own, he could 
not make tbe Debtor'S condition 
worfe r. 

f urunnlm 9lW crcditori primo fol'it(fccund\t~ 
CTaUtOf) ufuns non confeqwtur : non cni.m oego. 
tium lI.!\erilU geffit. Ud IruIgl$ filum. I. '.I. §. 6. f. 
,IIi "". 

SN Iht [lKIh Anid-t of,/,t [lJltllStOitlt f{ Murll'Vu . 

XIll. 

·IJ. dtA/t The Rule which prohibits tbe taking 
7f~ ~ Intcrc:fl of Interc{[, does not hinder a 
'trtfl t . Minor.from exa8:ing lawfully from his 
ll11W1ft" Tutor or Guardian, not only lncereft 
1111. for the Sums arifmg _ from the Interefr 

which tbe Mioor's nebtol's h.we paid 
to the GUllrdian, but aIro Incerei! of the 

• 

.. lntereft of Sums of Money which the 
{aid Gu:trd,iao may owe upon his oWQ 
ti:count to his Pupil. For all the raid 
lnterefb in the hands of Tuton: and 
Guardians areCapitals, which tbeirOf
fice obliges them to layout for the be-
1lC6t of their Pupils. And if they have 
failed co do i.t, either thro' negligence, 
becaufc they ba .. laid OUt the Money. 
upon their own particulu concerns, 
they.,.. bound to pay Interell for it; 
that the rune (nay 1)e to th,c Minors in. 
(lead of the Profit which they would 
have rcoped from L:onds, or Houfes, or 

, 

AtIluitics, if their Money had ~n laid 
out in the purchafc ofCuch thingst. 

, SII thl t.nuy Ihll'll, ''''''(1 /,..,h, "., t~ 
ji!th.Atod" ~ n;, 1 .. 1 S,SitJlf (TuJ",; .. ,J..ztr 
mAti, II"" Ihtm. 

XIV. 

It follows fro~ all the Rules Wllich l+ F_ 
have been explained in this SctHoq, CAlIf" 

that we may reduce to fo.ur forrs 'Q~ l 
CauCes, all thofe which may give ceca· ~m'fl.';; 
fion for paying Intcrefl: of Sums of MQ~ • 
ncy. l70r the fame may be due, either 
by the cff'ell: of an Agreement; ~ if it 
has been ftipulatcd in :l. Tr:.lllf,dioo : 
Or by the nature of the Obli~tion, :lS 

the Inrercft of a Portion given with a 
\Voman in Marriage, and that of the 
Price of Houfes or Lands that arc Cold: 
Or by a Law, as that which Tutors 
and Guardians arc bound to pay to their 
Pupils, for the Monies which [hey have 
ncglc8:ed to layout for t~ eir behoof: 
Or as a punifhment of the Debtpr who 
defers {'ayment, after the Creditor has 
made hiS demand in a Court ofju£t:ice, 
both of his Principal. and of the lnte~ 
rclt: due for default of payment ". 

XV. 

We have reduced here to thefe few 1$ . Dh't'l 
articles, the Rules concerning this mllt· 1.;a,J ~ 
terof lnterefi:of Money j for bcfides thar. ."INdI. ;' 

in every Engagement we have marked :z,{;.~:. 
under their proper Titles thofe in whicbttrtfi !J, 

Intereft is due, it futllceth that we have "lit tit 

remarked in general the feyeral Rulcs fllt• 

,.,hich comprehend the l'riociplcs on 
which the Decifioru of Co1(~ of tbis na-
nue depend, and that we have pointed 
out the ufe of them in fame Examples. 
To all which we fllall add, that in or· 
der to difcern aright between the caCes 
where lnttrCfi- is due, and thofe where 
it i$ not duc, it is neceffi.ty to coofuier 
io every onc what the Ilebt il, as if it 
is a Loan, a Sale, or Other ConmCl:" or 
what other kind of Engagement, and 
of what n~tp~ it is.; the quality of the 
thiDg ~hat i$ due, as if it is a Suit of 
HaoYng~ Silver Plate, or other things 
whiCh yield no revenue cxcep.t to ruch 
as let Lhem out to hU:e i. or If they arc 
things f.·om which the Creditor might 
have drawn fome pronc, cithet from the 
J.hingitfclf, orby felling it; that we may 
judge ",hct;hcr Intcreil be due for 'be 
val"" of tbe Thing, or whetber any 
thing ;, due for nam3gco : the circum· 

1\" fiances 
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" tbe delay of Jl'lyment: thole 
lC faIr or unfair dC2Hogof the Dt:bt~ 
and the other circumlt:anccs which 
help us to make a rjght judgment 

:mer there be ground to condemn 
Debtor to pay lnterc.ft, or to dir

.. rge him from it-, 

vidamus an ill omnibw nbut periti •• in fruc
tus quoque a:ndemnatur potreROr. ~Id mim, Ii 
~tum. Iln. ,cfl:jmentum, alt~rnn: firmkm rem : 
quid pr.EttreI. ~ ufum&uaum, aut ~ pro
prictltcm. cum a1IC1lUI ufusfruBu. lit. pcncrlt ~ Nt'
que en;m nuda: propriemil. ~uod . ~ proyrimtu 
oomtn lttioet. frullut uUu. mtdhgt potcft : De
que ufwfrulhll rul"sW frutlu. eJegaala computl
bitur. Q!lid igitur. fi o\lda proprims pctita fit.l 
ex quo perdidttir frulluariw ufum&ultum, zfti.. 
lIl3bwttur il) pctitionc &uaUi. item. fi ufusfruc
lUI periN' (n. PnxuIUJ air. in fruaw pauptos 
condemnari. Pta:ma GsllIII .t£liu. pucat, Ii 'I'dh
menD, .,It fqpluu pew lint. in &uau bel: nu
mertnda dTe. qu&! Ioau. Cl rc,. mc:rcatiJ nomine 
api potuait. I. '9, f. Jtllfor. . 

Cum multaoriri poffiat. qua:)'10 ~ fun,t ri!
Ulmda. Jdeoquebujufmo:h nrtmf Vlri bon, ubi
triodirimcnda en. 1. 13 ' ~' l . ft/UM.lIz.', 

Alt.' thlt ~fl 7Ut ' '''"'''' Mlf/hw J¥. pI it 
"Jfutpbl" fllii,. 

AI to (hi E»t"l""mfl ill .W hIt",ft lu Jill, I" 
.I. Ntl(k# .hfth foII-. 

.AI'!.4 .. SIR. J • .J C#wfIIRf/ •• 

.41'1. f . all.; . (thtc.ur.a ($MI. 
AW.3. StD. 3·"htlMM r/.....,. 
.IItt.r. -' n. SrO ••. f{ l""";foi1. 
...., .•. W. a. t l'NJek •• 
J/i't. 'J, ' ... 2.f· s.a;"" 3' r/'DIIfr/. 
At·f· Sdf. f . tf _/MfM7ilIt . 
.tIn· f . StO. 3. 'I CWMIIn. 
4rt. 8. Sdl. I. ~ thlft .. "'.,11'1- ,hi Aff,url #f 

IIbwl, &c. 
An. f . stD. 2. ",Ix /lIIINl1dt. 
.411. 4. StD. 1. "ib,fo" ch.tnt, ,,6.tw.ny 

rIi¥. &.C. 
4ft. I . SIn. J. t{ tb+ ...... 1'fttlw wIHu it ,. .. ,._. 
An. I . SIB. 1. t{ IIMt .w ;, .. " IIft'AIIJ 

001.". 

" 

.Jrt.a. sra. 3. rf~ •• s.,,". 

SECT. II. 

Of V."tt!· 

The co NTf. NTS. 

7· D .... ttl ,ilh" [". • Tofs [oJ.h"d, lIT 

for b.~ln, j.i/" " 1M" a prl
.Pl. 

S. Dijft f'Nm: in Da.llgcs, auwl;/ll .1 

the ptrfon wb, rJJU I hIm bas "fi
,d fairly, If' ull/",;rl1 . 

9. Of tht "gud wh;.h illgPt ID b, b.J 
to Ibt fMIJIit" tlf 'ht FIIO 1lJhlrb 
has ((luftd lIN damage. 

10. Da"''''lP mIJ, bt dut, t'Vt" Illlixnlgb 
I"'y hlJfVl "01 been tlctafiolltd b,ll", 
faull. 

11 . Co"fiflttnttl 'Which appear rtmolt, 
a"tI ,'11 ."ter i",o the Eflunalt of 
Damagls. 

11.. Damagts [tlr Itlj{tl which depend on 
fUlllrt nJt7ItJ. 

'I, ']'6. pro''"'' 'f lhi 7u'" in ,jI,
mtlti"l Da",at's. 

14. Da",a:ts IIgai"flliligiolis ptrfotH. 
I r. Stipulation of a cutain Sum, in filM 

'f all Damagts. 
16. Ait Darn.gu ",re tjlimattd in Af,IIIJ. 
'7- lAfol which be wh. il lhi &aufo .f 

tbt", il nfJt Db/ige. '0 we good. 

1. 

}!ey Damages, is mr-ant here, the re- I . Dti_· 
paration, or fatisfaa:ion, which ist ... ".a..

ue from thofe who are anfwerable for""" '" 
fome damage· . 

• Ut darnoerl, milt! qU2llti iDterdl rna. l. , . S. J. 

If. M ".[trifl'. ".".. ~~nti a. tel eMt. I. '9· S.l. 
ff. M .IiI .• iIiii. Q..uanti ra eft, id eft, qWlllti ad· 
verllrii iDrerfuir. I. 68 . r. Jl ,.,; wNIt • 

II. 
All the Rules conccming the matter 1 . Tw 

of D=>ges, n:fpca either the Qyelti. fiw' " 
on, whethc:r any be due? or in what""'" .. 
they do confi!l:? The qudlion whethcr~:::: 
any Damages be due, is always a quetn. p . n
on of Law, which depends on koaw-fol ..... 
ing if the perfon to wtiom they are im· thw ., 
PUted ought to be anCwcrable for them .... i_. 
Thus, fOr Example, the qudlion which 
arifa upon the Cafe cxpbined in the feo-
VCtlth Article of the fourth. Sea-ion of 
the Tide of Dam.ges occa/iood by 
Faults, in relation to the perfon who 
cuts the Ropes of a Ship, 10 order to 
difengage hii own VeffeJ, whicb. bl.1t 
of Wind had thrown upon the other, 
iJ a qucfiion of Law) in which it is oe--
ce!T.ry to jllllge whether this <hun.go 
ought to 6c imputed to bim, or whc-
ilia thofe who rul!Cred it ougbt to bear 
it as an accident •. 

. ~~ .. """'......,-" .... • r.... de r.ao III de- jurr. l. flit. 1; .• J-tj. ."" 
All -r-~~ t{ FMl, ..... ., ",.u, .- " 
...... __ § • ..a:"_~ ..... ~,, 
-; if '" "". '*" ....... ., ~ .., ..... 

• 



m. 
3. ~ It- This firft qudl:ion, whether any Da
((Iml 'J'«'- magcs be due, being decided, then folPr u; lows the [ecoDd quefiion, which is f O 

;:""1' . know, in what they do confiU? that is, 
Exllm , ojtO difCem in the whole extent of the 
,hl4 -.,"/~ D:unage which has happcor:d, what part 
r~l. thereof ought to be unpurcd to him 

who is obllged to indemnify, and what 
ought nor to be imputed to him. For 
it often happens, as has been mentioned 
in the Preamble to tltis Title, that onc 
bare FnCl: gives aeolian to [even) Da
m:lgts, p l rt whereof is not imputed to 
him who is raid [0 have bec:n t he ~ure 
of them. Thus, for example, if he 
who had fold Corn, and promifed ro the 
Buyer ~o deliver It on a ccJ'tain day, in 
a certam phce, does not keep his word, 
:md that the [aid Buyer either be obliged 
to buy other Corn at a dearer race, or 
find ing none ocher to bu)', he lares the 
Sale tficreof in another place, where he 
might ~ave hoped to h:1\'e made pro
fit by I t j 01' that for want of the raid 
Com, which he defigned for the fub~ 
finc-nee of :l great m:lJlY \Vorkmen, he 
by tbat difappoinrmcnt ruffers the lors 
of their days labour, and the interrup
tion of a \Vark tn:lt is ureful or nccCf.. 
f!try to him; thefe E vents ",ill give rife 
t o the~efrion, whether thisScIlcr fhll.ll 
be ,anfwc:rablc either for all thefe con
fequenees, or a part of them j and wh:lt 
~AII be the damage that he Will be ob
liged to m,ke gOod. And this quelli
on, which J$ to fi..x :lOd afcenain what 
is ~be p,recife- DAmage that is to be te
pal.:ec4 JS a focone! queflion of L aw, of 
,yhlch we fh:lll fee another Example in 
the following Article&:. • • 

• 

IV. 

Lf the Proprietor of a Vinc:yard, or ... A,.,,1;n. 
o..,th?, perfon who . hac! .right to the ,x"",pJ, ~ 
FrUits thereof" Im'mg hl1'eo C:trri:1gts''- fo~ 
for sarhcring the Grapes thercof on a Jl.Hlft;,,· 
certam day, he who undcrt09k to fur-
nifh them fJils in his promife, :lnd the 
qwncr of the ~rineyard is obliged to 
hire other Carnages at a dearer rrice; 
or that6nding tlone to hire, he is forced. 
to defer his Vintage, and it happens 
t hat a Jhow.er of H:la comes and de
ftroys:111 the Gl".1PCS; with the Produce 
of which rhe Owner had propored to 
payoff a Creditor, who being diC'lp-
pointed of his p:lymem, fcizes on the 
Owners GoOtJs; :tnd cxpofes them to 
Sale, rhe perfon who undcnook to fur-
nifh the Carriages, will without doubt 
be obliged, In the fj rft care, to make 
good the Overplus, that the Owner of 
the Vineyard was forced to give for 0-

thor Carriages. But in the recond cafe 
of, Lhc lo~ of the Vintage, and of th~ 
S~JZurc ~t th~ Owner's Goods by a Cre-
dJtor, thiS will be a quefi.ion of Law 
to know. what this Event wll! oblig~ 
tbe Carner to. ' And one- clearly fees 
that the Seizure and Sale of the Goods 
is a confeql~encc t?O remote from the 
dctd 0,1 th~s Carner, and that it pro-
ce~ likc\~lre from anothO' enufe, to 
WI[ , the dlforder in which the nffilj", of 
the,Owner of the Vincyw:l were; for 
w~ch fdon eb.iS billors ought OOt to 
be Imputed to lum d, For his condition 
ought not to be worre for having failed 
in his promife to a perron who was un-
~er fuch limits and difficulties, than 
Jt .would have been if he had difap
potntcd a perfon whore IlffJirs were in a 
better fi;!te, But as to the lof5 or the 
Fruits, is 'the Carrier bound to m:tke' 
good the whole, flf a pm thereof, or 
~o[~ing lI.t",ll? Will it be raid, that this 
IS an Event altogether unfol'efcen, which 
ought not" to be imputed to him ~ i 0.1' 
that it was natur3l to rOfefee it, and 
ll~at-his non-performaooc of hjs~ge-
mcnt dOl-TVes fome puniihment; it 'not 
a Condemnation to make good the 
w hole lor. of the V""age, yet at leaft 
a part of it? ~his qucftlon ought [0 de-
pCnd on the clI"CUmlbnces, and it is nc-
CcfTary to confidcr if the difappointmcnt 
of the Carriages W08 occafioned by r_ 
accident th~t ~ [0 the Carrier, 
or if he hAd p • greater gain in 
another place; or if fODle otmr caufe 
had hindrcd him from ~ing lUI 

Eng>ge-
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Engagement, if it w:u poflible to hire 
other Cnrnagcs: and ~ccordJt1g to thefe 
,,~ c;U1ntlanccs, and othcrs or the liI;c 
nature, the Judge will determine w~e
ther hl! ought to make fome repar.ttloll 
of this damage, 0 1' none at all; and it 
would be j¥lt to ncquit him of aU da
mages, jf he Ju.d been hindred' from 
perful mtng his El1g.tgement; by nn Ac
cident whIch had nappened witb~utilny 
fault of his, 

C nNJ i<I _ (fIIftq~ ",ht [~I M itk. IfItJ 

if tIN /tI-lImb rhkh hlfw t.u, lIMP' III II;, PI'*
.",6/,,, tlJiJ !ilk. 

• Ea qu:.: !'If 0 :lcciduilt 1\0(1 trmrre in 2.grndir 
nt!,'Otiis COmpll[lllfllr, {, 6+, 1' . • f rlf· iw. 

v. 
f Tht tbirJ 'V hen the Q,leilions of Law have 
~tJ1i., been decided, and it is determined that 
~NI 11" Damaga; :u'C duc, :md wherein they 
Ejilf1Ntt ,/ do con6(1-, there remains a third ~cI
DAmilt'J· tion, to know what they arc to pc elti-

mated jlt ; w1ucb Is to be looked upon 
01111 as ;1 ~efi:ion of FaCt r. Thus, 
for Example, if he who had fo d Corn 
which he promired to deliver on a ter
tain day, in a certain pl~ce, having fuil
cd in his pl'omifc, it be adjudged by 
the cil'cumih'mces, thllt no otlier Da
mages arc due, except on account that 
the raid Buyer was ooliged to buy other 
Com jn the fame place at a dearer nte; 
there is nothing necdfary for efi:imating 
this Damage, Gut to enquire how much 
dearer he lias bought the other Corn I , 
",Vhieh is only a matter of Faa. 

• , Qll:ItI!n~J cujus intcrlir iii f.tao. !lOn in jure 
ronfiffit, I. t f · ff. i, "1' j llr. 

" si max 11~qld qu:t: a::rto die cbri debcb:at. pc
till fit. vcluti vinum, oleum. flllmonum, unti 
litnn l'(llimancbm Uffius air, quautl fuiJI"rr co die. 
quo dari debutt. ldc:mque juri, in loc:u dfc, ut 
;eJHnl:Ltio {uf\)lltur ejul loci quo dati dcbuit, l.NU, 
jf. J. cf/Ul, ".i,. 

Quoti~s iD diem. vel fub <onditiom: oIaIl!' guis 
l\ipul.1tur, tj us :.:tlimationem co tfOlpore {pcaari 
oportct. quo diet obU£3tioni. vmit. Tunc: enim 
..o ft) pni potdl, 1.19.ff. Mwr;, Jil,. 

v r. 
6, T_/,m It l1ppertr~ from the 'Rules explained 
'{]),un.,. in the third -aDd f('urth Alticies, that the 
1'1 wJMb tnmages and Lofi"es of which rep:trati
:r:,t~,r on tn:ly be demanded; arc of two foTts. f.. ~ ~ One i~ of the LolTcs which arc in fUell 

a manner a confequence of the deed of 
the penon from whom rep1r.ltion is 'de .. 
m~mdui, thllt it is eO'ident they ought 
to be imputed to him, as proceeding 
hom 110 othq Cllufc, And the other 
fort is of thofe LoO'c:s which nre only 
remote confcqucnces of the [aid deed, 
:uod whieh proeecll £n,m other ",wes h• 

VOL. I. : 

Thus in the care of the preceding Ar
ticle, the LoIS is of tJus firll: klOd'. 
Thus, for another E~lmy'lc of the fame 
kind, if an Archiecd-, otlier Ollt of Ig .. 
nor:mcc, or thro' :1. defect in the Marc
rials which he was obliged to furnilh, 
makes a .Buildlng f.tUlty, the darn;lgts 
?f th~ O~cr of the Building. c~n(in
mg cl~her 10 the charges of rebudding 
w hat IS ncccC1ary to be rebuilt, 01' in the 
Eftim:ae which fkilful pcrwru fhall 
make of the dcfelb of the \\forK., if it 
is to remain in the c-ondition it is in ' 
thefe damages nrc (ueh :lS have no other 
caure befidcs the f:lult of the Architcct, 
and thcrerorc they ought ro be imputed 
to him I; Thus, for rbe recond fon of 
l..ofTt.:s, we fcc in. the carc of the founh 
Article, that the 5ch'.ure of the Goods 
of the pcrfOll whore Vintage was de
ftroyed by a {hower of Hail, is, 'tis 
true, n confequence of the dif.'lppoim
mc:nt of the Carrilges which he had a
greed for, but a confeqllcocc fa remote 
from that fafr, and [0 vifibly owing to 
anothcr c:LUfe, that it ought not to bc 
imputed to the pelfOll who W:lS to h::avc 
fumiJhed the Carri::ages "'. 

~ $tf 'M PN_j,/~ ~ lhi, 'Iit/l. 
I CUm per venditorem l1(tO'it, quorninib tcm 

tndu. omni. utilieu rmptoril ill zllim:llioncm 
.,enit, qut modOm.. if["", ,.". Uf{tjht. l1 1 . S. J. 
jf. de aCl. empt. &: vend. Qnw omnis rdl.itumlh. 
1'31., J, "b. rnJ. 

SH "/1 jt1Jftlllmlh.Arlid, ("tM JtuU SfIli6h " ,n. 
Ontrlfil f/ SAlt. 

, Poro-it u lonto cum eo 19i qui vitiofum opus 
fettrit. 1,11. S, I. ff.l«/tf, 

• Sn the ",hlf,,,,h .Anit/, (,1. fot#f/i smi«l " 
1M Qlntrlfll "SA", MJ II" Prtffm6h r~ lbi, nih. 

Vll. 

It is necdFJ.ry likewife to diftinguifh 7~1 
D.1mdgcs under !lnother view; into two til,," [w II 
other ·k inds. One ~is of thofe which LIfi ~l4f 
(on6fi in an effeCtive Jor~, aoo a dimi-;::-':"'; 
flU(ion that one fufFcrs of his prclC.ot £-/",ltJ I' 
ftare. A od the other kind, is of thofc"Motto II 
which deprive one of fome profit to fW/it. 
be made. Thus, the Landlord of a 
Houfe, which .is damaged, by the neg .. 
lec't of the Tenant to make the rc~Jts 
which he was obliged to m:lke, fuffi.'tS , 
:t loG and diminution of his pramt Sub-
nance. Thus, :1 Farmer, whofe u.uc 
is interrupted, is deprived of the profit 
which he might have made, had he 
Deco permitted to enjoy tht Fn.rm. In 
the d;lmagcs of the firll kind, the Elli-
mate that is to be made tbertof, being 
in relation to :t 10Cs that h3S aCtually ho1(,-
pcnecl, it is cary to fCC' wherein die liud 
loCs cOllfitb, and to l'Cf1late the rcP:lr.l.-
don thOlt ma:r be due tor it, when it is 

li, the 



" The C IVI L LA W, &c. Be . 
the whole lors l h:ll is to be made good, 
But ill the Damages of dlC fCconJ kind, 
where an Eftimatt' is to be mrdc nfthe 
tors of 11 profit to come, and wb1ch de· 
~s on l.ll\ccnain 'Events which mlghl 
render it greall:r or ldTcr, and whtch 
miSl\t alfo occMlon tb.a. thtre would 
be no rrofu.: at .lll, or thu. there- would 
be only lof!!; it is not voffible to rmkc 
an CX:lCC Eltimatc of fUch a LoCs, and 
to regulate [ueh a R~tion of' D.r 
m:lgai ll$ may do ad luflice both to 
the Farmer, and to the ' pcrfon who is 
bound to make good his damage. But 
as for thefe {OIU of S-cpal":lttons of Da· 
m:lges, it is nccelTary to adjuft them ac
coramg to the principIa which have 
been explained ;n this Tjtle, and from 
whence we ha ... e dr;wn what {hall be. 
raid feInting lhercto in the twelfth .~
tiele. 

.. Colonw Ii ei frul non li('Clllt. tOtiUl quinquCfl" 
llii nomine l'btim rcde _get. 1.1.+. § ..... f. _,. 
Et quantunJ 'JlCf (mi(uloJ 2MOS rompef\f;hi blhrJ'uI 
01.1, nmf~uetur . .I,L l. Si colonu, (UUS fuodo fiui 
ate. auubeo pro~;bc1ur quem tu prohibctc nc id fa
ci~t poffllo, ~lItUlfI ~ prztbbis. 'i,uJ.alti ej ~. lOter
fuit Mil. In qtlO euam tum.m C'Jus conrintbirur. 
I. ;; ... /ii, f'. IKII". Sec the fllth Article cf lhe 
{,m Sell'on. and the fouith ArtiCle of the third 
StWoa of Letting and HirIDg. 

kif ,.it.",..,.J. ,his Anw. *, '" u"JIq"tUWf .,:o.w.:tt I • ., -..tIt ,. thu.FIInIUr, Wt "'l.w I.,w;. 
t1IIllllfo j.,NWm 1_ .... ,,wu lOt'" .'£.flimII" ('. 
".;;, .,J,id, t. ...,., lAW be,*, ,. m.W, if hrl LtllP 
lA.j r.tll 6m. "",",-IJI,J, tf#II ..,., IrKl " Dut,,,,
"~b bt mitht Iliff". If' ,.. lriftrl', III if h;, M"'l 
,,,. ,., FII(m "h"J J/;",J bPro " '"" CNM, .. _"'" 
'h#tt' --':Ifi1ty, .. U fttrU ,hwt, "lIII'" ,..., 
.,." "tbt_ Uk ..... I :!'!.!t.,,.W..u .. 
It n...,. I{ ... Jir~ 1ttaJ, ' .,.;.., ,,,.,,.,,J 
.M ", jllj "Ill., _ ",..."t fiym ~ It, -'wh ,,T.,... JIIjt.nu ~ ., "'.PJ"'I tht~. 

VIII. 

8. Dtfe'- In 411 the cafa where Damages are 
"WI" due, it i.s nttdTary., confider rfie qu:r 
~;tt. lity or the Faa which has ocoaGoncd ,.(rtf::" wm, and to dil\inguilb betwt'tn the 
j,.'.1» Jo'ach in which there is 00 fraud, or 
.-, ,- knavifu dealing, and thofe in which 
'-s MhJ there is, For ICCordina, to lhis dife. 
t::!.:n," rmcc, (he o,mag" may De CKh<r great-

. cr or IdTer, althuugh aU dtte othCr dr
ClllDlbnccs fhould ebaoce to be equal. 
n .... lOr ."""'ple, if the PurcbaIer W
a Haufe, or Lands, ;, tumod out or po(. 
Idr_ by an l!NiEtion, .ft ... he has uitde 
DOl oDfy n<aIIJiry R.epoi.... and Im
provemCDt .. ,wbid. have aultll'lC'l'lUd the 
1I.m:n~~.1ome rn-
~Imbc . tbefe uk~ ODd ... 
pa1Iuous EsJ'l'l"'!lll;.-u OM be (Gm-

jH .... ndc:d in til< ~ for the Eo
Viaioa, if <be SeIItl ... aI:hd hoadIJ 
• nd 6irIr. IImIw W """'" '" :l • 

upon himrdf:IJ the b ' 

l~('Iurc or L!l~ Whl 

l ':or tlib W Ilrranty OU 11 
tendro to filch comt: . 
pcn('es wluch the Se ,' ... 
fordC:e, ::md which 
IaJd OUt O11ly for his r . ...J •• ". ~_._ 
the Scller kncw wei enough 'h'" he 
was not the rigln Owrl(r 01 the Hnuf"e 
or Land. whiCh he IOld, and fo IOId 
kn.W1ihly a Thing belortging 10 2I1Ofhe, 
perfon, this circumfiancc ot n., knavifh 
dealing would give a larF extent to 
the \ Varranry, and he would p,e boWld 
to refund tbe ru~rfluous' Expences, 
whicb the Purchafer would not h;lve 
laid out, if he Ind known any thing of 
the Scllcr·s unf.Ur de-.Lling with him. 
Thus, for another Example, if. Thing 
that was fold happens to have fome de
feCt in it, which occaGons (olXle damage, 
as if it was Cattle infected with fome 
contagious difl:cmpcr, which c:lUred not 
only the death Qt the Catt'lo rh2t were 
bought, but alfo of thoCe which the 
Buyer had heron: j the SeUer who knew 
notbing of this dift(m£Cr would be an .. 
rwerabfe only for the I~ of the <Attie 
which he had fold j hU Engagement not 
extending to this confcqucnce of the loG: 
of tbe other Canle. But If the Seiler 
knew of the dillcmper, he would bo 
likcwiCe liable to make good the lors 
of the other Cattle which tbe Buyer 
had beCore, beCllufc he ought to ,have 
warned him of the inrctl:ion tn.lt was a
monJ; the Canle which he fold hinl, 
3.Ild tt is his kQ:lvt"l')' that has given oc
cafion to this omer loCs which the Buy
er lhfutios by the death or his other Cat
tle. Thns, in genenl, Damages have 
a larger CXtcor ag:tinfr thole. whore 
knavery makes them :m(wmble for 
thent, rh:m a~infl thofe who haveaacd 
honcnly and &irly. For altho' th" 0 

Sclkr, fOr f.xample, who koavifhly 
fi:lk what he knows to be another's, 
may be ignorant, as wen as one whobO
lieYes ..,&at he fd1s to be his own, whe-
ther the Purch,(., will lay ow: ... y 1iI
I"" flu,,", Expmoa 011 the ThillItbar 
.. !OJd, yet he aanoc but k,.,.. that 
hit Knattry impJicr • wiD IA> a. aU tbe 
... 1 ,..hieh ,..,., c:iIIiIc: IIJ"!n.dJefUdSole. 
Tbus, wbqrtis die FNi&iaa ..... in .... 
~. Soller_ ....... It fiiI!y_ 
bcOI!ftIy. on Attideat wliich be CoaIiI 
1Iit!¥,!,""~bIftoclOc: the fiid biaioo, II1II * 
\0IIII 'Which muow _ it .,;" ..... 
rdjioI!I to. seao.-Wbo_~ 
1yia4~ ... n" 
ijUi" ~ ~.1or yblo;h .. . 
Is.'iiiiIiI!IC lie' . 
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TitS. Secb. 
IX. 

W ben there is DCithcr Inr clefign [0 , . 01'. 
hurt, 110r any koavcry in the Faa wbieb.:r: 
bas ..... 100 tne d.mage, it io necdl"ory '" """ ~ .. 
enquire, io th~ OC'(t place, if the Da-4iJ t. "

mage bas happened thro' any negli-~ of 
~, or any f:wlt, or if there is no--!l!~ 
tbing that can he ImputeJ to the per- ofHI'" 
fon who is pretended to be aofwenb1e ~l" 
for it. Thus, for Example, if he who 
has hired :1 Hone, rid" him in a dark 
night in 2 ftoor. WlIY, full of b-.td ftcps, 
and the Hork ames him(c~ or if, tor 
W':lnt of care, he: n ftolen, tbefe forts of 
r:wlt~ may be: itnputol to the pcrfon who 
hired "him. But if without his ~ult 
the Hone is bmcd, or if he is carried 
oW by Robbers, at noon-<l.y, in .high· 
way, the Owner of the Harre will bear 
th~ loG. For thefe LofI"es tre accidents 
which EUlupon the Ownerp, 

, 10 judicio mn loari qdm tOftdltffi doIom &. 
all'lodiam, (lOa om OfulD cui mifti aon potdt, 
mtin COPtbt. z., 8. C. M 1« .... 

x. 
Altho' there be no f.tult on the p:nt IO.n-

of the penon from w hom A Reparation 1" ..., J" 
ofD.lmllges is demanded, yet this is not::~Id; 
always enough to di{chargc him of it./¥w "" 
.E'or cbere are cafes in wfiich DamJges.",. KUji
~ due, altho' chey ha\'c not been nCo- tuJ .,,,,, 
calio'ned by any fault; but arc due byfffMJ, 
the bare eWed: of \10 Engugcmc::nt. Thus, 
be who had rold hondl:ly a Thins-
which 'be believed to be his own, 1$ 

obliged [0 pllt a flop to tho demand of 
the pcrfun who pretends to he OWner 
of it, and if he <toa not do it, he will 
be Iioble lOr the damages of [he Evic-
tion, a1tho'there be on his rart no un-
hit dealing, nor ItI'f other IWId of fault. 
TImo, he who hili '0 deliver "hat he 
Ito fold, Is IICcouDtable lOr tile du"ligu 
which .... occaJioocd by his hiIiDa -to 
deliver IL And cJae{c J>Imasa .. Dare 
confeqllllllCQ of tbe EIa/ll&"_nto which 
the SCIlor io uader'. 



T1.1t C I V ILL A W, &c. Bo 
f'" n- to tlte· perfon whore net haI"....,Ji,d 
mNt, f'II foo,e U:.IO'ulge, the coukquCiIlC* that are 
-:,~,7,,"'Zf. I'·mote, ana which may ~ from 
ImM" (' other CJufes wbich iOtai ~n8:l1rc 
~V1' h:\th joined with the f<lid s.Et i and that 

thefe fom of c(ln(~utDCel do not enter 
into .the E1um .. e (;f Doges. But 
we muA: not I cdt()U .in: il'be number of 
thnfc remote C~ltes, the different 
toiTl."i which m9'~ occ-.illonoo by the 
fame faa, if tlie!' faid loG"es have that 
£ttl for their ooly caure .. Thu", for in
Jbmcc, i£ an :ArchiteCt h:lving underta· 
ken to build t HOUle, :lnd to peTrea it 
In _Such:l rime, for:t Tenant w'ho had 
h1red it, docs nOt fiOinl it bv the time 
appointed, or makes it fo fAulty, th;l.t a 
part of it falls to the grolmd, fithcr hy 
a dc£CGt in rhe foundation, ()1" by tOme 
other caule fot· which th Archilra: is 
nnrwernble ~ this event '\tIiU caofe three 
fort'; of Lones, that of tbe F.xpcncc for 
r('bui1din~ the Houfe, the lors of the 
Rent whIch the Landlord ought to have 
bad, and that of the DI1)1:::tg~ which 
the L:tndlord WJII be liable tor to [be 
T cnan; for dl(1ppointing him of his 
Houfe. And altho'this recond and third 
tors be conrequenccs tbat :Ippcar remote 
fi-om the deed of [he Undc.rraker, yet 
fc<;ing they h:lvC no othl.T cattle, and 
that nisContr:Kt implied thc()bligation 
to put. the Houfe in a condition to be 

• 
inhabited) thefe loffcs molY be imputed 
to him And if this cafe had happened 
hy the fault of an ArcbitcEI: who .".;is 

able <0 ...... good .u that IojI<s, he 
would bcbourid tu do it. Bitt boolllfe 
UndC'lTften have not at,,·ay. the mans 
to Dille 'uch ample RepamtiQf1$ of Da
"lagcs, md th:u. Humanity obl~ us on 
fome accaftOnS to moderate the Rigour 
which. !riB: Ju!lice migb! demar¥!, a 

•\~:.,:.~be~""~.P~Pli<d~ on dtiatat-b;Y eoorm-
whieh happen 

,od moll cordial ~ 
a1 ..... ~ .. 

J~= 
~.o .l.c9r-

l.tolfcs, by the motivts 
preceding Article:, d , " 
Iigc TIS to mitigate.t ! 

the lolfes arC' not (In! . 
the Eftitnarc tb(:rcott ~ "-
CUre c.",/c:ntS which cat.I ..... ~ I .... • .... tV"''', 
C,UtOOt be regulated 01) ... y celtlin {OOl. 
TllU', in the cafe of the Fannor 110-
tioDCd. ~n the lcvcnth J\Iticlc., it iI ae-. 
ceITory to odjul~ his D....ga by f ..... 1 
view~: And to conlider what it the 
ct.It w~ich turns him OCt of potrof-
Gon, ~ Jf the !cr{OO. who tet him tilt-
Fal:m ts turne OUt of P,Offi.·ffion by' a 
Recovery at Law, Of jf he ha, (old it 
with~t obliging the Purchul'cr to nand 
to the LC'.uc: what have been the pro· 
fiu,or loffa, which thisFarmcr barh al .. 
ready bad: the l1umbc:t of yt":l.fS which 
his Lcaf~ had (li~ to. run; the quality of 
the FrllltS of hlS (lann; according as 
ther were more or lefs obnof'ious to ·the 
injuries of the weather, :lnd to othet 
lon'C$; tbe WlCcrtainty of the value of 
l'rO\-ifions; that of [be Opporruniues 
whicb the Farmer might have had, or 
I~ot have had, duting the time of his 
Lcnte, [0 fell the faid-Fruits; the u(ual 
profitli Ill:u:lc by otbc::r F:umcrs of the 
like Revenues 111 the Game places: 'U1d 
by all tbclC "iews, and others of the 
likc·natu~ we may balan<:e both the 
profiu which thi~ Farmer might hop.c 
to make, and the loffa which he hlKl [0 

fear; and may regulate by thef" confide-
rations, fuch a Reparation of Dam~5 
as may be agn:eable to Equity'. 

.. ' Ol\obU4 fi ei frui non Iicclt totfu, "qllioqcm. 
nil nomlDC Ibtim rtai~. I. ' .... §. 'f:. f. w.r_ 
Et qu2Qtum pet {l/l,tul"" IMOI C'OIDpt'UdU bellt~ 
tt2t, conCcqUet\lr. lI.l. 

SH 1111 jrvtttth Am,u. 



Of. INTER.EST, COSTS, &c. Tit.~. Secr.2. 
1:111pti ro~~H'I( Irftim:ulo r,dmdl dt: [cod &: elY' 
nt1l) h~bet; d~bet. quo taeta corpora dcprer13r;J. 
fwtr. 1.11, S, I. tlJI, 

confidcration of the intention to hun, 
if there was any~ Thus, fQr Enmplc 
of the IdI"dIiJIa of Ille Damoges, in the 
cufewhc:rca Scl1er, who hafold aTh}llg XlV. 
which he weily believed to be hIS own, Among aU the C3U(CS from whence ,+.ll.l_ 
is boUnd. tD "'arrant \be Thing fold;1- Damages !nay arile, there is ·"nne morc~~"lMnfl 
glllnfi: an Eviction, the Reparation of frequent than th~ lnjuil-.ice of t~qfe per_li/~:f 
Thuuages will not be excendcd tothefu· fons, who br profec~ring or dt:fenJing,ot1, • 
pailuOUJ Ex~ces wbjch the Purchater unjull: L:IW-SUIt:s, c:mfe to their INVtTlC 
mil)' have b)d out barely fQr h.i~ owo parties not oniy-ch:lfgcs) which arc al,. 
pteafurc::. and much IdS will there be mo(t: never m:ldc up by the cons ()f 
any regard haa to the particular confi- Suit which they are. cOlldcmned in, 
derations which mifj:ht tender the [aid but likcwiCc other damag<:!s of wh.ich, 
Pun:hafe morc precIous in the eye of thofeLaw .. Suitsarc the onlyeauCcj ruch 
the Purcbafer, whether it were bccaure as the lors ot'" tIme, efpeciaUy in thore 
it had been an ancient 'P3t'rimonial £- who live by their Labour, md many 
ftate belqnging to hisFamitv, or that he other confequcnces of the injullke and 
took deligfitdlercinbecolufe he b:Kl been ca.vjliiog humour of hrigiops perfons, 
brought lip ~n it. For the price of Whjch mak~ it vcryiutf and reafona· 
things is not regulated by a.ffh..o:tion, ble, tha.l fuch pet-Ions {hould be COII-

which may pmlce them mOI'1! valuab~c to demned in l;>arn:l.ges,.wbcncver the vex-
fom.e than to others; but only on the ation is {uch aSTnay dcferve it. And al-
foot of what they m:ly be wQrm 'to ;111 tho' this Rule be 10 rarely,oblerved, that 
pcrrollS indifferently t. Thus, qn the it looks as if it were quite abolHhed i 
cOl)trary, 111 the cafe where onC had, by Yl:t (ecing it is fOlmd.l.'<f upon Equity, 
fome trcfpars, occafioned the loCs of a thatic is "ilgreeablc to the Law ofN:t.rurc, 
thing which wa.~ of ncceffllry u(c fprtbe and that it hilS bC!Tl revived by the Or
(lIflt(:hing oC othe~, which., for the dinance$, it would be proper for lhe 
want of that which pcriChed, bcc:une ]udS;es to put it in execution, whenever 
ufelers, as It nJ;,ly' happen on fevcfaJ oc- the Injufl:icc, the c.lVill~ng iU1d vcxari-
caftons; the rmon whQ had colufed. this' ous humour of the parties may ddCl'VC 
damage wQUfd be accountable, no~ 00- it ". 
Iy tOI' tbe value of dIe thing 1'011:, but ~ fOlrbu1 liti~tor &:: d~m""m. &: rmpenf3' 
1\lfo for the damage which tbe (aid lofs litis i llr~~re aJv\:I'fario {ilO oogptuJ'. §, L inf. mp. 
had ocdLfioned bd;des-, by the w:l.llt-of J, po:r;'1 mn.. Uri.!. V. tif. C. ,/6 j ldtj. pr~p', r4l. dflllJ· 
I re h h ' h' " I' th', J/J jlll rwltttn .!'It"jll. l'err~"', InlJPojftifory. ciwl 

tlClllCOl t eot crt mgs. Ot 1 • " "-""1' fi D 
d I 'h ' I I ku • #11 .. Qt1Ill)/jl, , ~}- u '!,tntr<l ",. 1111I4gl' 

aml'lge W llC ,mlg It . lave ~""c.n C(lnl1~ flrllT1g f"'" rIA $ur/, /lilll f'oItI ,bt tllt-;,.y II"~ tmw
dered ilS"ao Accldeot, If the lots of tllt "IJ ~ Ih' fWfrm who Iojtj fhi CAAftJ .~ foaIJ it 
'tbing bad bappened (lnly thro' (ome im- , •. nJ ••• iM/I'I'/tft' ":! 1& /-Smff14u "1.JP'f"~ 

PtudCOCC m~' bt be imputed to hiDl 't.Uft"IN~."..,.Hln~/''''''(htfm/n.-. 
h d ' ufc ' ' h . . • ,,, hr4 6«01 ~";t4 6, tk PMt, .., ,tUIIftl 

who a ca 1[, Wit 11.0 Intcnnon ro ,.c~Nft. MiJtf';;~'-;'''."jtl-'I.~'''''~''''' 
do harm. 'J~ m ,hi Pr«mli.,J" t. C4M.fo. (Wi. 

ce. of 'J:.)'''''C'I1. in .bf,IfJI =' 9. Art. 8B. 
, Pmi. lioft ex affi£ru. ftC( I,Itilitatc fin- 71Afo ~ ,. Jo "fJfl ""/ft' Utin. _ ~ 

~munittf funguntur. t, 6j.jf. IIJ ... ,nf$-'. Im,t 1M _J mtly m ...... 
1INIUii-l0rllnM"". iU..u ""'". till RotnIIIle-. 

':!i';;;";j",,~s ~,!,;" .. ~ fcd qlllntl omnibu. llniftt''''_1II8011'' ""'/lin! "''-ji .... • .witit.t~ 
..., 'Jfwi1J~, " .. "'" "I.,. ,-"""" 

[lit England ., '-" [twrtfl:.Ail' -t ~"'"" 
Nih JimJ. ~ III ,M~ • • • ,kr " '1-
tfIIUIII' /ititiI- ,.".",.ft-~ ,." ~" . 
.cbh Stat. _1J ~. WI. ClIp. if. wh#h JirrtI" IbM 
if '" PI-III.""'" .. ".,.,hrnM II] 1n11ll'TrlM 
,. 1llIJ.NIiM. JJJI.., !'IM1It. ~n. Ikfoi4AnlfW '" 
foIh l'IIP.Mw 1tJ, qt., ,. "/t§t}{d ~ ,''' ]*'It". 
.N- of ""~. IIIIJ If _ rd/r,!tH;J .. '" l!IMmJI'"iE ..... """,,01 1M. '-tIJ ,,"""'" """ _,.... ""'. """"fi'I;I"'" 'J~" I . t. it ."'Z1!l.lbt """~ tl'i J!:I'," 1,./.-1_11> ... .. .., • 
_,,,", ,,~f&ll_r¥. 
~_ IOuLl!tlla:r.8dt l.cap.h,ItD.' 

if"" ... ~" .l/1li. r:t--, .... iIwM P!'J ~. ,..~ ~ • M+r. 
4ftI. ~t. 8 ~. m. !Ito 11. " .... tfIIIihJ, 
.... 011""",", ..... " foo/l.".., " a.'iiMI. __ .. iIo,... M ,LO .... " 
'/"''''1, ,bM ""r.;Jfol_IINIIIri.u:. • . ,,.. 
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\ XVll . . 
We mull; DOt rcckOft iadilttrcmJy in I,. 14. 

the number of the cal .. w'- 0aD1Jf!U ...... t" Sf/,.- The difficulties in fd.~ the value roay be due, all Ihe E,dht where one __ it tJ. 
Li'~ " II of the Damages whacb may cnfue upon pcrcon may c;tufc by ru. dtxd rome 106::.,t ,t .. 
~:s"'the non .. perform~ Of'IftEngagement, to anotber. For it orten h~ tJlII:~,J " 
~n n.f.. oblige fometime:s thDre 'WhO contrna to- ont is the cwfc of loG without being--pJ.. 
It'. ' get6er to agn;e on • certain Sum, bound to make it good. And wben the 

XV. 

,6. All -

wbich he who fails to perform what he f2as which have Qecn the 0C'CIIfi0u. or 
hal promired on b~ part, !hall be \be loti have been ]awful, .nd dllt the 
bound t0r.y to the: other, to be to him loCs has been onl a privation of (ome 
ihftcad 0 a Rep1l'lltion of Damages. conveniency, an a cQnfequeace of the 
But ~etiDg thefe [orrs of Stipulations arc fila: of a pCnon who did nothing but 
nat ro much a juft Eftimatc: of the Da- life his own Right, he wilt not be 
~e, as 2. precautioL1 for eTlQ:lging .the bound to repair it. Thus, fortxamp1C', 
Contl'acter to a more c~fidehty, he who digging in his own Grounds. 
thro' fear of incurring the f.lCn:'lty of finds there Q. Sr.ring which he tums to · 
paying the Sum agreea on, It d~:i his own we, wd} ndt. be bound to make 
on the prudence of the Judge to mode- good the lotS which his neighbour wjll 
nte the faid Sum, if it exceeds the real 11Iff'cr by bci~ dT'i"ed of the faid 
damage. For he who has fuffered the Spring, which wm by this means ccafe 

. d~c cannot reafonably pret.wd to to rirc any more in his Ground, unleG 
man: thao wh:1t may be lawful1y due to the faid change had been made with no 
him. Aud thIS Stipobliuu hath its lutl other view but to do harm. Thus, he 
~lfca by ..... ron.hle Satisfaaion for the who not being ruh)ea to • Service, 
loIS that is to be repaired. Bur if the <aires his Building htgher, and by that 
A~ment is conceived in fuch ten'll! means takes away the Lighr, or Pro. 
as alew that it was the intention of tbe fpett, from his Neighbour's Haufe, can
PaniC! fO unut the~oD ofDama- not be hindn::d from doing it. But if· 
ges to a ceruinSum in favour of the per- the change made bya peMOIl in his own 
fon ,,·ho might be liable thereto, ana to Ground iicftroys, or d3mtlges a thing 
prevent his being obliged to any 'thing belonging to his Nci~bbour, as if one 
~ond that Sum, altho' the Damage digging Ul his own Ground, weakens 
Ihould chmce to be ~ l in this tlU:T(::by the foundations of his Neigh
cok tbe Damage co.1lI not be c4i.,ated boor's Wan. and P"" it in d~.,. of 
at more man ibt: Sum agreed on. For falling, he. wilt be aOfwcrabJe for 11: l ror 
the pc:r(oos who 'h;\ve contrKlcd in this tbe tath wbich hurt in this mlUll'ler 
manner, bad ~wer to mitiIPte the ceafe to be lawful; and one Cannot dig 
~otiOD of D'D1Jf!U that might be' in his ow.n Ground ne>r rhe cooli"", Of 
_', . hi. Neighbour, nor make other Wark .. 

unIcrs he obltrvts the dillanca, and uli:s 
the other precantioDl pod"cribed by the 
Ufage and c.dfom of the p1Kos '. 

XVI. 

-.,.... 
,ttJ • Mt-
"'J. 

. ....... 
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XVUl. 

c-- A. we .e remarked in the matter 
-'teaching '~lnterelt of Money, the r.,. 

veral VICWS which we mal ~e If 

,.J.t::;:, any lntcrc:tl due, C1' not • fa we 
~""'ltJ. ouaht- aUO to difcem in <l!,Ietf:iont th:lt 

ani< abou, Dam_ wb<thcr any be 
due, or not, And thi! de~nds all the 
quahty of the Faa: which may. ha~ 
given oceafion to the Damage; If It lS 

an accident, • night fault, an impru
c:Jcnce, :I. crime:, an involoutary non-pcr
ronnance of an Eng1gemcnr, or IOInC 
other caufe. And then Enquiry is made, 
in the next pbce, what t"he'Damages 
may confifi- in; giving thero other the 
extcnt" or bounds, Which EQnity may 
demand, accordi.ng to the di ffCrent cau· 
fes of tbe Damages, the diverfity of the 
Evc:nts, and the circumfbnct3, obfcrving 
therein the Rules which have 9ctn ex
plained G-. 

t Stf theJlmttthA-ridl rflhlpflGN1". 
< 'IIi.". cak-r f{'. ".~ Arht1u. Hoc 

CJuod teten _arur.d:unnwn. ec. DOn a qwDu~ 
macm-tionibus. &. immodicis ptltofio,libft 10 

draritu. inatria.bib I'ed.ptw'. I. -. c. M /_. 
,.. "'.,. ,.. •. 1"f. 

SEC T. III. 

Of lb. Rtjlitution of F",iu. 

The CO NTENTS. 

10. A",lb" cali 'f the liie fllll_rt , 

II . Tf/, ",.jllnhtn fr •• ,hI ~a' .. 'i'" 
FruilS t, lie rel",d, Ihe E,JtJWnetl 
laid 'lit ttpIn ,hI",. 

t l. '1'ht FN/its hr.,! " IhI M.J1tr of 
t~ GrHnd, aM _ If) hi", wi, 
{.ws it. 

I J. '.f6t u1ljujl PoffiJ!Dr' it "1I11t/lo ",ai, 
RtJlilllsirm " 1« FNlitJ 1Vhich 
h... """ g"hm~ frnll 'M 
OrDnd. 

14. n, Heir Dr' ExmJlur Df an uttjNfi 
Pfjiffor [0,,,,., ID bis Engtlg,· 
1Im#l. 

If· Ejlimal6 If Fntils lind (JIM Rt'"Je· 
nuts. . 

16. R,jli,.H"'f 'hi R",,,,",, tif 1'4_ 
.. " '11!;,,~. 

17. filrt ;s rw ""wtft tLu for tlH Fmll, 
till aft" if lAma".. 

I. 
THE Reftinrtion of Ftuiu is a lc:ind I . 7M R,.. 

.1. of Repararlon-of Damages, whichJlit,w, .... -f 
is due from him who hath unjufUy (Do-:;:::.:: 
jor<rl tbe Revenue of another. For <f--
,his Rdlitution repain the loti of the .. ,. 
perron who ought to have enjoyed the 
RN'Cf\uc ·, 

• .AI bIHnA h 'N 1(,.,..u;" " ~I" ""J«/, " 
.. f""" J>ri.wl .., .... s-, t{ MrNr. IIfINI ., 

~ "-J ;,. ~; fo m. IlIl'rtllriwt "h..u II 
" Rq.'iMMn " DMMl" _ fi- tho/, ..., I.w ,. 
HI, nlJ#)N ,.., a-" ""mr "IIhtr' ptrfoft. 

II. 
Thi~ word Rcftitlluon of Fruits, corn-. t , TM ,.' 

prehends not only the obli~ion to re· ... .f ~'" 
ftorc thore w mc6 are in being; but at. atflu-· 
'bo' the enjoyment has been lOr rev=! 
years, and that ,he Fruiu of thofe yean 
be confUmcd; yet feeing it is the Yllfuc 
of the raid Fruits which ought to be 
rcflorcd and that their value is inftead 
of the Fruits th(.-mfelvcs, the R~nitu· 
cion of the Fruiu is w be onderftood 
both of fuch Fruits :tS are fUR estDn!, 
and. alfo of thofe which aft: conG"nnH . 

• 71su • • ",..,... ",.. ",-_. 

Ill. 
We mull not in this place limit 3. '" 

WON Frllill, [0 the ordin;.try It-nfe of~..,.b 
the FmiD which the Earth produces;;:!:i II 
but 'his won! figui6es here, aU the dil'-/"" ,,' 
kreot lOrIs of Rtvcou.:s, of what 011-_. 
til ... -.. they may be. And ,hey may 
be ~ iDto twO kinds, _ IS 

of which the Eartb prodo .... , 
wkthcr it be of It. !elf, _ wit"houl 
hcinR cultivw:d, fuch .. jfay, the FruItS 
of 1'r..., Coppice W .... the Minen>1s 
daa out of Mmco, tbeSton<t of ~ 

riel, 

• 
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to take (or truth, ought [0 rut him lQ 

thF fame condition as If he were redly f 
MU1:er h, Thus, the lors which the t 
:ig~t Owner fuf1:~ins, by ~t enjoying, 
IS, 10 rcg.u't! to lum, an :tC'C'JdaJt which 
he cannot impute to this PolfdJ"or. 

pcs, and others of the like namre: or 
by culwfc, filch :1S ConI, and other 
Graiu c• Thcothcrkinduof Rcvenu~ 
which arc not the ,Fruits of the Uirth, 
nor things which. it produces either of 
jt {elf, or by tulturc, but which arc 
reaped by indulhy and care, either from 
fome TencOlcn~ or Animals, or from • Bonz. 6Jei poIfdTur in percipicondil frull:ibuJ 
r R h ~Ll ih id juris htbd •• quod domiui. pr,,:diorum tl'iburun\ 
lome is [CIUW I cd by Law. Thus ell, 1.1.1 . ~. I . J, _I", 
one ~thcn Rent from :1 Houle, or 0- 80nz fidei emptor non dubie pcreipit'Odo fruQus, 
ther "Building d: Thus onl! dmws from triam ex :!lieru. re. Suos intffim bde: non un· 
::t Ferry-BO::tt, or a Ship, a Revenue fur t!\rn COl qui diligc:nti:a' k opm; ~jUf prOVCIlCI'IIl'It, 

the carri~e of Perfons :md Goods ~: fed omnes. ~ia qulxl ~ &u&1'I atunct. IOC'O do· 
mini pcn~ eft. I, +8. t: it MI{' ",., i., 

Thus Mi $ and Pigeon Houfcs have Bona lides Wltum&m poOI&;nti pta:iln. qu~n
their Ra:cnues: And the fcvern1 forts tUm VI:I'Itu. quotict lex impedimento non ell. 
of Animals which are for our ufe, have I. !3 6.f. ~ ",. j"~ . Sec me fifth Article of lhe -'r. h ' n_. { . Th I. ' third Sea,on of Polfdfion. Sec ronmninw the aJ? t CJr .l~v~ues • ~ one "llS ale, where thc<uprigbt Polli:lfo1 reJloru trn: ?hits 
Rights of Fllhing and Huntl~, Tolls, whitl! hav~ hero r. before the dem20d tlie ~ 
2nd divers other Rights of reve~l na.- flintb and tenth Arti~s of this Seaion. ' 
tures. And all thefe different Revenues w', tAli ~ "" N1"lht I"ffiifor· rrhf k jNjl t'lIlft 

f h fc k
· d h· h . to btlinJ. hlinJt/ftlHAfllj1tr oftbtThilll III Ifbt 1M~ 

o tee rw~ 111 S, W Ie come 10 ~(t' IIlII Zfi"u -.bhh hi ''-lhf lioi !.film, ,. t. 
y~ly, (,)1' daily, nre fo ma.ny fortS of ,"foul"'''''' he ~lht "I if it hM 'ifeql,J" hi", 
Goods, .the enjoymolt wbereof may. be "f~4Iftt.1it h.J ~fh;m hi~, ~ ifk btu ." 
[be fubJeCt matter of the Reftitutlon IJ.,!",J " ~ {fIIPH OINt 'Nfl Titll, bt"'IIJIIWIfIIt "till 
fpoken of bere. right tf,lit "lIto."". . 

• ~idquid ill funllo nafcitur, quidqwid iAde pct'
op; potd\, ipliuS' fruthu eft. 1.9. f." NINfo. 
I. ft. I· •. "'. 

Pnxfiortlm urbaDOrUm penfioncs: pro ftUtlibus 
accipiuntu.t. 1.)6.$ It tifttfr. . 

- I tem vKlura: navium. 1.t9. ;"f.f. J, hutl. 
/#.1.61.,/'0 ~t r';'fIiaJ. 

f In pccudum fruau tti.1m fo:tui ell, f'icut be. 
lit pilus. & lana. ltaque agni lit lMrdi &: vituli {b, 
rim plcno jutt runt boa& 6dci poiTdforis. I. s.S. f. 
M "/"" 

IV. 
• . ~ .... All thefe who enjoy~RC\leQuewhich 
J~ p4t} they know they have no right 00, are 
flril~boUod to reftore to the penon whom 
:h,~: they have deprived of it, the value of 
riit4 hi all that they have renped from it, altho' 
h4uJrj,tJ,t!ley have not been difturbcd tn their 

enjoyment, by any demand. For they 
were fenGble of the injuftice which 
they were doing to the perCon WAO had 
a right GO enjoy I. 

I Ccrtum eft miJz fidei polTdIOre$, OI1lIlCS frue
hl. (~cum ipu rc:~. l.u.C • • rt'Wu/. 
L 17. N. I. J.e.'" tMiill. '1: ",. 

V. 
f. "" Pof Thor. wl.o "'" honeflly in J'Oll'dhon 
fo~'" of an Ellat<, which they beli""" to be o::!.:" their owo, when it is not, :u-e not bound 
{tIf,,- to. 2J1yRefI:~n o~ what they hat'e 
,&"tow enJoyed, du~ the ome that. they were 
o_'''''fully perWalkd or their right and title 
;:~: to the f~d £frate. For the integrity of 
""". '" a Polfdfor bath 'hit dIi:a, that he may 
... . N~look upun himtelf .. Mafier ofthcthing 
,_ ,loU whteh he ¥oG"<!Tes I and this upright 
'"'if. per6Jalion of his, .. hith he Ius .. .ron 

VI. 

The integrity df the PoO'eO'or, which 6. 71H II,. 
gives him tEe ngbt to enjoy the Elblte, ritht PIj}t/. 
cofes at the fame time that his poff'ef..{'h, ")1",1 

fion is C:1Ued .in qucftion, by. a demand :f",.F":~ 
made by the nght Owner. .For having,.ll» 
once knowQ the right of'tbe trucOwn-mNU. 
er of the 'Elhtc, Jle cannot any longer 
deprive him of the enjoyment thereoF. 
And altho' he may prctend that the 
Demand is ill founded, and may think 
that his defences againft it arc jun; y.ct 
ir a.fterwards he is condemned to rcftOl:e 
the Efb.te, his upright pcrfuafion of his 
own .flight an,d Tine, when ~e defend· 
cd hlmfclf, WIU be of no avail to him· 
and he will be obliged to make Relli: 
tution of the Fruits., ,from the time of 
the Demand l , For this belief of his 
own Right', let it be never (0 upright 
:md fincere, cannot have the effeCt of 
hurring the true Owner, who has known 
his Right" and demanded his Efl:atc, or 
of countcr.ba1ancing the Authority of 
, Thing that is adjudgal. 
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• '" If 0 PoffdTor, who is verily perfuad· 
FrtIA' , .. ed of his own ri.shr, is fummoned juO: 
:::'M-. before Harvctl time by the M:Ukr of 
"tilt "t- the Ground, to deliver up the polTef
"!,w hf- fion, and to refl:orc the Fruits, arid that ':t' .J .. in the event of the Law-Suit be is con
t til /Mf III dcmned, he will be obliged to rcfiore 
~brz;,j!u. tbe Fruits of that Crop. For feeing 

they were not cut down at the time of 
the demand, they made a part of the 
Ground, and the demand interrupted the 
right which the PolfefTor had to enjoy: 
them. But if the Fruits were fcparatcif 
lTom [he Ground before the demand, 
altho' ther. were not yct oJ.rricd away, 
but loy iliU in the Field, they will be
long to this PofTcfTor l , For he ha.ing 
gar&ered and feparatcd them from the 
Ground, they belonged to him: and 
onc cannot afterwards take away hlS 
property in tbem, nor binder hlm to 
carry off what is bis own. I 

I Booc 6dd polfdl"ori. (frutlu.) nunc mol: cUm 
• Colo fep::tl'2li lint. I ... 3. ff.IJMi# •• I1MI.II{M{rWJ, · 
wi wI • ."",. 

Ehllm priwqllam pcrcipbl, him ~ • foJo [e
pmti (unt, bona: fidei emptori. fiWlt. I, +9'. r. '" ..,.-...... 

"Perceptiontm rrallu, acdpm: ddahllJ, noa Ii 
pemru coll«li, faJ warn ccrpit it! percipi, ut 
terr. conhnerc: rc fnltlu. dcflCliAt, vclllti Ii oljflt, 
uve ktbt, nonJllm nltctn vinllrn, oleum Ih ahquo 
haum fit. Statim cairn ipre IICrcpiffc fru£lum 
exiftimandUi dl. ',78 . illfo. ff. M,ri 'IIi"'. 

V 111. 
l.o{1tfW- I f the Revenues of a Tenement _I ~ which is polfdfed by one who 6.ncerely 
~ '"" believes himfelf to be the true Owner 

. thereof, come in fucctfTiveJy, aDd day 
after d:l.Y, as tbe Rents or a Houfe, the 
Revenue of a Mill, of a Ferry·noat, of 
n Toll, and others of the li ke naturt, 
and the raid Tenement be recovered by 
La.w, front rhe Pofi'elfor; he Jbill have 
whatever fell due before the dcma.nd, 
1Uld mutt rcftore tbe tell III. 

• s. ,0. jix,' NtIUl ""Iw pft SlR_ 1fUf+d. 

IX. 
, • .tI. rAe There arc C:lJo where the Poffdror 
;;.: wbo ukes l1imfelfto be the rightOwn~ 
.. iHitw" er, is ob~ed to make .rcftitutlon of the 
':-rNf.1I Fruits "hlch he has enjoyed. Thus, 
"lbI ".,[or inftance, if two Brothers being Co-::7 .. ""heirs to their Fath(T, orn: of them be
,,,,;,~ .i~ abrenr, tbe other has enjoyed all 

the Goods ond EII<tb of the inheri
tance, bdicV~ that his Brother W:lS 

a1lt1dy dod, Ii<: will be obliged to re
ftore to him wheD be I'Cturns, :tU his 
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flure of the Iohoitanct, with the 
Fruits which It has yiddeJ . And it is 
the rame thing, with· rcfpeCl: to all 0-

ther Co-heirs, whether they Cuccccd by 
Tdbmem., or withoutTeChlmem, when 
onc~f[hem h:u: enjoyed the portion ~ 
JOoglO~ to the other II. For the Title 
of f:ic1r gives rum only right to his own 
pbttlon) and tbe portion of hi. Co
heir is increafed by the Ji'ruiu which 
proceed, from it. Thus the integrity of 
the Heir who enjoys all tftc Goods of 
the SUCCCffiOll, implies the condi[ion, 
that in cafe it {hall be found that he has 
It eo..heir, he will do him jufticc as to 
his portion. And this dillinguiibes the 
condition of this Heir, from tbat of an~ 
other Po!l'dTor who uk" himfelf to be 
tbe true Owner, and who has (10 rea(OD 

to think that any body bcfides himfclf 
has a right in what he polfelTcs. 

• NOD dt ~mbiguom. dim hmiLr treifcunc!ae 
tihriw inta' bon.z fidel }Ulhel2 Dumemar, portio. 
nem hzrcditllriJ, .Ii l!u~ td tt: penlnet, incremento 
&lIlhlutb ~ori. 1 9 C,f-.J. "nfo. 

CobcdiDtlS di'llionc:m Izlter rc r.ri:ntibut juri 
ablCnti. &. iporanw miDlme~. at': pro dl
vifo portlOOC01 eam qu initio iplius NIl in ocnw. 
bus culYlmuniilLP rdlus. eum retinere o:rtiffimutTI 
eft. Uooe. r"'tioncm ham Nm rtdttibus _trio 
hmiliz ereaicuMt: pcrC1per~ poco : a fiaa iota' 
eobzredeJ dlVI(101le nul/IiIn pt'I:JUliicium tunenr. 
I. '7 , C. tttI. 11 44. if. .u. 

'F'tulhll oml1CJ .ugerlt L:ntditltem,6ft: . ntc Idi. 
tim. fivt:polhdmm h:Iao:btottem ac:cdTc:rint. I. 10. 
~. J. ,II {.ff. til ktJ./"'II. FNllibu. au~ur h:£. 
redltas, cum ab eo polT!detur i quo petl potdl. 
t. 1. C. '" Plti,. /wtJ, 

Ifthl /'":,. _/MmM • .u-,..o lnhtritllllU •• W 
./d ." 11M rlMMtJ ., .". .1. HMrJ, ~ "",nI 
i" {. !t'II,,/IJ JH". ,.". "..'::},..,." Mti-; iii 
tIM f- "Vtf -..1/' .... MIt ~ _ tJl t. ~ t MJ ,,'hi H~ ,.., IMJ "'J"Jd ,,,, 
• ." /llkru .. , .,., ,,- '-'E 'lIN, ...., _ ~,. 
""" ,hf Fnlill "1M Iwn_ .... , ... ,. llilC.HIfI' Wlt_""'""""',,, ""'1lf111d,i __ =+J tI.wrIy, 
I, WMlJ '" '!'U'MU II ... *' ,., IMJ Af/lil"';'" ~ 
jffIN ,tm",~ IlUWJiItt ,. ,. tiFUIIII~" 

X. 
If one CcrPurtnc:r has cnjoyq;l alone 1 0. AM

a Haufe, at Lands belonging in com·''''' ufo t{ 
mOD to the whole PanoeriJiip, a\tho· rhr lIH .... 
he thought that he had the role right''''"' 
to it, Uld altho' his enjoyment thereof 
W :\3 bondt, find with an upright in-
tention, yet he will ntverthelefs De obli" 
ged to make rdlitution of the Fruirs fot 
the fuarcs of his c.o-PlIrtnc:n°. Thus, 
for Example, if iD the crue of' an univCfoo 
fal Partnciihip of all Goods without dif. 
tinB:ioll, one of the Partners, to whom 
a Relation or Fricod had deviled by 
\Vil~ orJ'j\'en by Deed of Gife, an 
Ella.", h enJOyeil the fame apart by 
himfclt, believing ,bro' an Error in 
Law, tbat hlsOrPannm had no {hue 

Kkk therein, . . 

• 
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therein, he will be bound notwithfbmd
ing his upright intention, to ~norc 
to them theIr portions of the: Fruits of 
that Etl-2tC r, becaurc their Partnerfuip 
making the raid Elhtc common to them 
all, the Tight of that Partner was re· 
ftrained to his own portion : and hi. 
upright intentlon, which had for its 
fOundation only an ElTor in Law, did 
not -give him -a. title to enjoy the por
tions of the other Partners q, 

• 
• In focitUlibu, fruflus commun!Cllndi funt. 

I. p . S. 1. If. .I, Mfor. Si tecum foci~~s mihi lit, 
&. l'U ex JOderate ('Olnmuoea:, quOl frulhn ex bil 
rebus ttpcrif, me confecuturum, Procu!UI air. t. 38 . 
\ .•. ff. ,.. foao· 

, Sft II" J-rth Nlick ",hi ,hirJ Stft;.,., JUtJ lilt 
firfi Arrirk ~f tht !ollflbStDiM -f PArlntrfo,t. 8ft m 
lilt f-tH1llh M id, rf thits,a~ ..,btr c.(f whm 
II P~JrJfrr .. h, ~ hi",frlf H It lilt "4' Or//IT 
r'fjUreJ ,. F,!liu. S« Iht ,lnr. Mid, tj . ,,,, ,kif. 
stlli,,, " ""fi '* nuM.re ",,1»1: U 11M tlJfir ht, _"J 
Iht Rrot.ri III fhl r.li Arrick • 

• SH Ihe [!Xltlnsh Arlicle { tl. foP s.a;", (tM 
Yft'U (CowIllWl. 

XL 
" . 'Vt The Rc11:irunon of the Frui(s does 
mit)" not extend [0 their full value, but we 
Jlllif:: (mull: deduCl: .fi"Om me value the E,"'pen
~t~,.;,: ccs that ,vere neccffary for the enjoy
I. IN rtft,. meor thereof; Such are the Expenees 
rtJ"k fortilling l'hcGrouo<l, for theSecd, and 
~pttJUt thore wliich :lJ'e neceffary for ~thcring 
z.iJ i:n "I- in tbe Fruits, and prcfcrving them. And 
,II t • t his deduCtion is allowed even to Poffc::f.. 

fO ri; who knew what they enjoyed no~ 
to be tbeir own' ; for thefe Expenees 

, being ncceiTary, they diminifh the ef
feCtIVe value of Lhe Revenues, which 
confifis only in what remains after all 
eb:lfges are deducted. . 

• Hoc &Ufruum nomine cominctur. quOd juJljl 
fumprlbuJ &duai. fupcrdl. I. I. C. Jt{r"e. & lit. 
~. fr06ul a.M d1e confiu-. qui dcdufu impmrl 
{upettnlof. I'7.ff.foIM'.1IIMh'. Fru8w intdligun· 
tur dedulU. impeoJis. quz quzrcndorum. cogen~ 
dorU1DI eonfcrw.ndontrOque corum g:rarl. fiullt. 
Quod non Colum in bonz fidei potrclt'Orn,.u nltu~ 
raJi, nrtip npoftulat. venlm «am in pr:mDDlbus. 
I. 36. ; . ull.1f. Minn •. Pli. 

:a." Jt~1I16f1 " 1M E.xptuuJ tbM Ilrt lJtuiJlffl [" 
"Y"V ,bl rr,u,J. ulf"OM'JJtJ 011 ,lit pm' e,.n, U 
11if-f/.fJi/~/_ IhM iI "'" , .. p,g;/w if.u ~ftful ~nJ 
-1f."'J ~/. neJ.hlrwNin /Ai. flU [(II' imptnJ
;It.f tI .. nm, .hltJJ J" IMJ ;. hu IfJifflflll, "Iu",· 
jtnJIIIj": .... __ u..u.wJ 1WfI"""jlt!.,'lffifforJ , 
",bm thtJ VI twwJ .111 ., ,bm :::t!'_. Belllgnius 
en io h==jlU lie pcrlOna ( lis> hIberi ratlO'" 
nem im ' (tICCdIlriarum &: \ltUWm,) non 
cnim prdtor C'x a1. ~ lucrum ~re. 
l·l8_ ff. M ...... 1"'-

"'MojW.-J. ~ of'"'''''''' of ... """''''of''·, ...... ,.......- of""" "n-iWw."",iI. __ .. . 

XII. 
11. 111 Altho' in many 10m: of Revenues, 
J>oi,,"- th:,indulby of the periOD wbo has Co-

jpyed them m,y h., 
'ihare thercin, ret 1 J'" 
wbQ is Mafier of the tW.,.1 

., , 

el'Oduced ·them: nnd .... J L 

lucb Frui ts is oot d oe '" tl. 
bec9,u(e the indufiry v.~ .... l'.llll. ... r .. '! ,. 

Jlas been inflnlmcnral in producing 
them. For the culture, the feed, ana 
all the indufiry tha.t is necdf.,ry for reap· 
ing Fruits, or other Revenues, do pre· 
luppole the Ground which is [0 prOduce 
them.. Thus, it is to the Right of 
Property which one has to the Ground, 
tbat the Right of Eujoyment is annex
ed; nnd die R,evenue which may be 
drawn from the Ground belongs to him 
who is Malter of it, deduCting (rom the 
value of the Revenue the Expenees nc
cdfary for enjoying it r. 

I Omms fruQus non jure femi nist (ed jUtt foli 
pcrclpitur. l. ~l' if. tit .(w. 

In pe-cipiendi. fruthbu. m~s:i. corporis jUt ex 
,.quo percipmntur, qtr.im femlnls ex quo oriuntur. 
1fpicitur. Et it!e6 nemo unquarn dubitavit. quiD 
Ii in mea fundo frumemum tuum fevuim, fege
tem & quod er'mc.f1Thus coJJeaum fuc:rit. meum 
fic:rer. J.I. 1,f. ;.1. 

• XIll. 

• 

The po{fdror who knows whllt he 13 .. 7k 
poo-clTes not to be bis own, is not onlyNni-fl. hf 
bound to make rdlitution dfthe Fruiisf~u~ 
which he has reaped ; but jf by his ab· m.v. Rlfo .. 
fence, or thro' negligence, and for the/ltt.,... 
want of cultivatinl'l', ne has not I'caped F~ 
any Fruits from tFtc Ground which hc"'~~ 
'was in ponCffion or, or if he has reaped j! 111-
only:t part of what the GTound mightt"'.""'" 
have r.ic1ded if it had been cultivatedi/bt~ 
he Will be accountable fo r the Fruits 
which a good Hulbmd might hnve 
ie\ped. For the Mllller of the Ground 
might have enjoyed it in this manner. 
But with regard to a fairPolTclTor, who 
bkes hi01feTf to be tbe rig~t Owner, 
:md who is notwithftanding obliged to 
I'cftore the Fruits, the Relticl1tion may 
be regulated diffi::renrly, according to 
the clrcumfbnces. Thus a fair Po{: 
[ctror, who believed him?el f to be tbe 
right Owner, having been fued by the 
Maner of the Thing which he is in pof-
fcffioo of, may aml'wal'ds be compared 
to an unjutl PolTtffor, and condeinnc:d 
to the (arne RefHtution with him, if af
tCfthtdc.m:md madc by the rightOwncr, 
he has negJt..&d the enjoyment tben:of, 
ot if be bas diminifhed 'lIe Revenue, by 
not makiog the necdTary Rqnin. arid 
b. wjll be anr",erablc for it, os bowing 
done it in fi~ud of the Rdlitutioo 
which be hadreafoll to be alhld of. Bu. 
be who ia oblig<d to mw: Rcllitution 
of Fnlits which he hod honeflly IUIII 

&irly 
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Of I N T ER.EST, COSTS, &c; Tif.5· Se&3-
'-';r1y mped before any demand was 
m3de, M In the arcs mentioned in the 
ninth and tenth Articles, might be ex
cured, jf for want of Repairs, or by 
f'rnfon of any other negltfr, he had not 
drawn from a Ground, which he thought 
he might negleB: with impunity, be
lieving it to be his own, that prolic 
whidJ another penon might have made 
of it with greater care ll , 

• Fnalhu nOll modO pcrttpti, {cd 8c qu/;!;' 'pi hond'ie iJ)tIJcrunt, :x:ft.inundi {unto I. n. . tI, rli 
"''/1(', Sec the ruth Anicle of the tbir Seaion 
of PolTdTlOIl, 

f« ,,, nxt. tift" .. /hi P'''.fJ1htk . 
• AlrJ.' ,ifIt Text f"'JI/f" '" Ib .. .Arrkt. ",,,w a:o 

J",ft;';O"., "'tflnt pl/tjJ,rJ .. Uww tbt_/Jt;u " H 
t4t ,;,. a..J f{ .b~ /hfy /'#JIr/i. ." tl1lft ."h, 
.,.. IIw tbty 1'#fi .;., if "'''', J« II J""" 
t. "j.fi ,,~iini!J, In;" t _ ___ 1"7 ~ 
J~"JjhlJ i. lCII~illl. 

XN. XVI. 
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1+ 7W The Heirs or E.,,(CClllOrs of unEll: por
::::;.;, r~ors, arc bound to the fame ~(.c.ili[U-
1lMi"jI PI{- tlon as they arc to whom they fuccecd, 
(tD" ( Ill' for they come ill their place. And as 
(ff/l " IJllthcy have the Goods andRights btlang
F.II.~AI'" ing to the faid pcrforu, fa they bear 
-. like:wifc their burdens: and they enter 

Altho' the Refi:irutiQn of Fruit! be .6. Rtfli
commonly underllOOd only of the Re-::- t{ 
venues of Immoveable ThJO~ yet fee-"", 7" 
ing [here are: Moveable Things whichM:WMlt 
prOc.lucc Revenues, we may apply [0 lhint" 
them the [It me Rules, 2Ccording as tbey 
are applicable thereto: as for Example, 

into the fame Eogotgemcnts which they 
were under,; aoo :\ltho' they may hap
J,?Cn (0 be: rutogcther ignor.Ult of :toy un
hur or difingcnuous oealing, yet their 
integrity will not hinder lhe effca of 
the ,unJuf!: porrcffion of thofe whom 
they rcprefent J'. 

(uttedcnd. in vitium. par 
I.:L. !III f. c. M {noa. III . 0-

to the: Revenues which alife (rom Ani-
mals, :md to the profit which may be 
made of Things which arc: let to Hire 
by thole who m'lke a trade of it, fuch 
as :10 Upholfrercr who lets out a Suit of 
Hangings I.. 

• Si venimcntlt aut feyphus ·petita lint, in frulN 
hzc Dllmennda dl'c. jU&i loc2ta CII fe, mcrccdiJ 
nomine npi potucrit. • 19. f. I, .tw. 

XV. XVIT. 
I f· ~ In the Refli.ru[ion of Revenues, the \Vho.tevcr number of years the enjoy- 11 . 7fNn 
:::I~ value whereof may rife or full from one ment, fOT which Rcftitution is to be,,·'" 
.t,,,..Rrw- ycar to another, whether tbeyconfifl: in made, mOlY hllve: lafkd, altho' the Pof~ """,for 
-.11'''' Money, as [he Rents of a Haufe, the fdror may h<lve known that what he:~'. 
"pM. Fann of a Mill, of a ToJl, and others polTdTed wns not his own, yet there is~. 

of the like nature j or whether tbey be due only the bare Eftimate of that co-
the Fruits of the Ground, Of Rent paid joymcnt, without any iotO'eR for the 
in Cam, and other kinds j the Arrears Value of the Fruits of each year. But 
thereof arc: dlimated on the foot of jf a Jegnl Demand has lx+n tmdc of the 
whar. the Houfe or Lands may have pro- raid Interc:ft, the fame will be due from 
duced., and of the v21ue of the Kinds, the time of the Demand. For the Va
accordiag as the differences ofthe times lue of the raid Fruits, which arc " real 
~y;Utn' their rri~e:; or this liquid~- Subfbnce, is in lieu of a Capita!·. 
bOn lS made according to t~e Lcafcs, Jf . r • Ncque ecrum &uDuum. • poll: litem coo
~ be :my tbat afe: not 112ble to fuf.. tdtat3m, oftido judicii. ~1!eIIdi funt • ...lin. 
p~ , ptallari ~: aeque eorum qui pMa. pcr~, 

1J'llfi. mabi: 6dei polfdrori c:ondicuratur. I. 't · f. Ii, 
, o-d MIlOt .. d~ quo dm ..... t. I . .h.ff. .... """'- poA .......... ...- "'''P-M,.,.. ........ SccfbtJrmatccntbArride oftLe torumufl,lrtlftOO ~tur. DinrGmia 1ft eo-

tec.od s«:boo of dleCoutntl of SaIc. nut\ ~i we alliooern JazroIintU iIlacalD pmtpti, 
... Fraoce, ....... "aUt;" tW __ at. ~1tI~allUnlDt. 1.11. So, .,. J"IWtJ..JttUf. 

".)o;4,J IJ ,.~,""'d""'ft- ,. .. JI : Pauhu: refpoMir, Ii In 0IIUICnl .. ram. ~ 
.Ir CMiJtl .,AIihIw. IWI.-i "".f-l. '""".. raiJ mAm 'cli:j.suv~ obIipWt.CUtII~.aem.

wflrLMt.h _ -21.iv' , or", ,f,._ plIO l'OIoIU ..... u ....... -monm C'Obll pm-
b ..,..... <f _' ..... .., fWJJ" djoipl ..... ,.-. -. ~ tH' f. ..... 

VO L. I. Kkk. TITLE 
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TITLE VI. 

Of PRoOf S IlIId P R E
.SUM PTIONS,olld of 
an OATH. 

WIJllf II II I3E call th:tt a Proof which con· 
l',,,,, W vil)(.U the Mind of a Truth : 

and as there are Truths of di
verJc IOns, fo likewife there are diffe
rent Icjnds of Proo&. There are Truths 
which 3re independent on the deed of 
M:m, and on all rom of Events, which 
:arc immutable and always the fame. 
Thus, without meddling with the Di
vinc Truths of Religion, which are a
bove ill certainty, li:caufc of the Au
thority of God who rcvculs them to us, 
:and who mak($ us to feci and to love 
them, and alfo by reaton of other diffe
rent Proofs of an infinite force, which 
It is not oOr bu6neG; to treat of ~en:. 
\Ve have in Scicncc:s-mc knowledge of 
:t great number of Truths which are 
CO'tain and unchangeable:; bUt there 
are others which axe called Truths 
of FA thac is, of wbac has been 
done, of what bas happened; as, 
for Ex:tmpl that one h'-S committed 
a RobbL7)' or a M urdcr, that,a T ef
tament is forged. that in .. Fire, a thing 
which was faved out of It was dcpofit. 
cd 10 the hands of a neighbour, who 
denies t'he Depofit, that a l'ofTdTor of a 
Holie or Lan<l. h .. enjoyed it fur the 
fpace of ten, twenty, or thiny years, 
and an infinite number of other FaB:s of 
rcvera1 natures. 

If'Nt7kri There is this which is common to aU 
rl. the dilferent fortS of Trurhs, that.1'nllb 

;1 1IUtbi,,& tift bltltbat 'ltJbi,b is ;11 "'lIlil! : 
and to know a Truth, is b:trcly to know 
if. Thing is, or is not, if it is ruch as 
is WeI. or if it is diffi:rcnt. But the 
Pr;;6 whieh Ie3d us to dle kDowledge 
of the Truth io matters of Faa, an: 
very dilferCDt &om thafe which dbblifh 
tbeTroths tIur an: t:wght in S<icnca. 
For i. S<ieaca, all the Truths which 
may be known in them h1.ve their na
ture fixed and imIPovcabJe, and lire al
waY' the ....... no:#riIy, wirllOUt..., 
dcpcnolma: CIl tho .... Of Map, or ... 
nr fort of elwlge. 1'IIur, til<: ProaB 

or tfIdC Tnahs 1ft dmv" &om thcir 
own JllWlrj and .., ... ~ eiIhu 
by' ..... fdl:.evUlcU, if dIty .. Iidt 

I • 

PdrCiplc:s, and Truths wJueh III 

in hcmfclvCl! or if th<j UCpt 
othcr'l'ruthst thcirProof~ coofif 
conncxion tb;t links tbcm tog(.'tl 
wfilch makes them to be J(no ,. 
ooc by the other, according as thoy are 
ncedf.-uy eonfequcncc:s one of another, 
Bu( )n Falls which might happen, or 
not "'PP.> :IS ~ains on C:iufi 
whc.reot [he EffeCts are uncqt.\m. It IS 
not by PrinciPles \VDICfi arc certain and 
unchangeable, on which depended thu 
which Ji:u happened, that we c:m"know 
it: but we muJ"i havc recourfc toProofs 
of another kind.; ,,00 it is by other 
W":lYS thal we mull: difcover tius fort of 
Truths. Thus, fur Ex:unplc, if. man 
has been killed on the high way, being 
:atone: in the: nighttime iihe: truth oT 
the Clufc of tbis Murder, and the: que( .. 
tion to know who it is that has killed 
this man, wilt not clcpend on Prin~1ptcs 
that are tcrtain, aooor,vlilC c Evi
dence.. will lead us to the prtcilc know
ledge 9ftbe Author ofrhlsCri Olc, with 
a certainty Ijkt to that which Dcmon
~r:J.tions. 10 S.cicnco do produce. And 
It rru.y hkewife 10 Etll OUt that it m~ 
be impoffihte to know it. But jf it IS 

djfcovercd, it will . be only by Proofs: 
that may be drawn from ctrcumftanccs 
which .!haIJ happen to be linkoo toge
[ner With Un! Crime, and which will 
dcpend on Even[S [hat have happened 
by accident, ruch as the c:tfual rencoun
tCf of fame Wi[ndTes, and (uch f'8"' 
and tokens as there Jll:ly happen to be, 
coojtttu..... and rrcfumpnoDS. And 
even altho' there fhouJd chance to be: 
two \~rnc:ffcs, beyond all manner of" 

XCepDOo, who Olould fay that they 
had fCOl tbe Murderer, whom they 
knew, aCluaIJy ftabbing the (aid man, 
yet [he certainty of fuCh a Ilroof is of 
another k.ind than that of the Truth of . 
a Propofition d early proved in a Sci ... 
ence, and hu .no~ the charXkr of a 
Derrionftr.ar.ion; becaufe it I.s DOt im
JiOIliIiIe tIiat two WitDdTes m.y be de
ceived, or even that they may have. 
mind. to deceive. But [he force of tbis 
Proof .""'1It "' thiJ, that it is pRiIUm
ed from their g,oad Imfu, that they "'" 
not ckocived t~.s, and &om thoir 
p~, that they do not iAtend to de
ceive others. So that this Proof b;uII 
in c8\'tl: to be grouDCltd onIS 
~ HO ...... thdC 
t " ... Oi"Tnlth, _hid. ...., &om 
teftiwoay or two W iwd)Cs arc 61th, 
the tbe Laws boob at God IIlil Mao 
ba\·e IIfIP?inrod tbtm 10 be bc:Id :IS a 
lUre PrOOf, -whtn tile Depofiri_ agm: 

'WIth 



. 
~ r PROOFS and PRESU,MPTION , €s'c. Tir. 6. 

nc :mother, and when the Wit.- ~t. che fight of the d:u~gcr to which he 
iI ~rc pcrfons ;tgainfi: whom there feIgned to export: tbe Child. 

' I) Exception. And '# altho' je be It rna)' be rcnmrkcd 'on tbe nature of 
.nt this kind of Proof has not the the Proofs of Fllt ls in tbi, EX;lmple, :md 

• xr of the certainty of :l Demon- that of ProofS by two \Vhncifes, :lnd 
.... q l, becnufe it is of ~uitc :lOorher we lhall 6nd it the fame likcWI(C in all 

kind; yet nevertbclcfs it h:u another [he other kinds of ProofS of Facts.. that 
fort of cerraine), which perfuadcs fully, although they be different (rom tho[1.; 
when the 6dclltY of me \Vitnclles is wftieb We may have of :t Truth ill II. 

well known j bcc:wfc tha Proof hath Science, yet there is ttill this COmlnOI\ 
itS fouodation in the certainty of a Truth to all kirids of ProofS in gtncr:tl, that 
which is a fure and which is their force conon. in the certain con~ 
drawn from the of Man, fequence which we may' clrnw from fome 
and from the Caufes his Truth that is known1 to conclude frQm 
actions. According to thence the Truth ot which we [earch 
it is certain that the proof; whether it be that we draw 
Reafon, and a confequcncc from a. (Aufe to its EffcCr, 
fome imprdIion of or from an EffeCt to itS Canfe, or from 
lntereft, or fome other the connexion of one Thing with ano .. 
ver agree to bc:ar filfe ther. 
in :uCoun of J uftice, We have made h~l"e . wefc RemlU'koi, 
Oath. And we to Ihew by there l'rmciples af Proo&, 
frortl the A,~ that in all the Qileilions where the m:tt~ 
tions, that that ta is to know "if a F! is proved, or if 
t.llCy will fay nothing do it l" not, it is nece{f:a to Judge tl1C!rcof 
really teU it, if nothmg changes by the certainty of [ e Foundaclon on 
.the Natural Order. And altho' it which the Proof is built, and by th~ 
true, that tbe Judges c:moot always cotulex.ion which the Faa that.is to be 
fure that the \VitndTes arc finccre, proved may have with that Foundation. 
tha~ they give their Evidence without And as it happens very often, either 
intereft, ~rid witJlout pruTlOll, and that th~t tbe Foundation is not very fuN'., or 
there arc often even fillfe Wimdfcsj yet that the FaCb 41 <;Iuefrion is not nccl.1J"ll· 
it would be unjuft, as. well asabturd, to rily linked with It, we find then, in~ 
givc credit t& no Witoc& at all, becaufe Jkad of Proofs, only Conjeaurcs, 
we c.moot be certain of all WitndTcs which arc not fufficicot"' to cJbblitll a 
that they do not lie. And it is a. (uffi· certain proof of the Truth. Thus, for 
clCnt jullification of the Rule, which Example, if fome days after a quarrel 
decl:rres we teilimony of two Witneifes happening between two perWns, one of 
to be a fuffici~t Proof, that it be true them is found killed, aaid that there is 
in genml, that it is the Nanu'al :roa- agajnll the other no manner of prQOf 
for MCrl to tclt the truth which they bcfiacs the bare circumftauce of that 
know, ",hen they cannot do othcrwife quarrel, we crumot from thence con .. 
without involving them.fclvt3 in the elude with certainty, that it W;I.I thu 
guilt of Perjury: I\nd in particular, if perfon wno committed the murder, For 
10 the Evidence that is given there ap-- bdidc:s that Enmities :wei Quan-q. :\Te 
peu no re:Uon which may make us but Celdom carrial to fo.cb cxtremlties, 
doubt of the 6deJit)· of chofe who are this Murder may h.'we had romy ot.her 
produced as WitndTcs, for by that one Cl\ufcs. So thllt ti there is no occefl"llry 
luag~ that it is the Trwh which they conne"ion ?et~een this death Ilnd that 
have declared. quarrel, thIS clTCUmlbnee alone ·will not 

, 

4.7 

This fame Principle of the confe~ be fufficicn~ to gro\llld a Sentence of 
qUecct5 that l1l4y be drawn from the Condemnation upon, and it can only 
Nalu.~1 C.uf .. which govern our Ac- £Om. Conjeaurt. 
tians, 1Umifu .. us likewife with otber It may be gather<d from tb<fe Re-7'oIf"'''{ 
diWtrcnt proal< of FaCb, br the con- rrutrks, <hit tbere are ,wo farts of P.re-"'f-'" 
J\CI<i"" tIiat ;, betw= the [aid 4-Ur.. Comptia",: Some of ,.·hleb are dawn"· 
and ,bcir E&Cb. Thus $,,-,,, found- by • n<Cdf~ confcqucn.-e frOID • Prin-
ed hi. ludammt bet...." the ... Wo- aple that is certain, .". "pen thefe 
Oleo, upon the: diKxJYery which he mode foru of P..,mptians are Ii> lIioog, tIIat 
of the trUt ModJcf. by 'he commotion ODe may I!!l,hcr from tbctI the c:cn:ainty 
,00 trouble which ftc lin&w the Ma· of the Foia thjlt is to be..P"'vc:d, with· 
tcmaJ Afti:diOll WOIIId produce in her, O,It leaYilli any rOOlll .. doubt; ,!"e 

gIVe 
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give them t.be name of Proofs, becaufc 
they have. the fame c~ and do elb.· 
blilb the truth of the 1;"0& which w>s 
in dilirute. The other Prefumptions 
are at thore which fonn only Conjcc • 
tUres, withOllt ccrt:Linty.; whether it 
be that they arc dn,wn only .from an 
uncauin Founcbtion, or that the con
fequence which is drAwn from a certain 
Truth is not very furc. 

It is bccuile of the dilfercncebetween 
thefe two forts of Prcfumptioru, that 
the Laws have appointed fome of them 
to have the force of Proofs, and have 
not left: the Judges at liberty [0 confi
der them onfy ~ bare Conjefunes, be-
c:wfe in cffd[ thefe foItS of Prefl,lmpti· 
ons arc Cuch, th2! one fees in them 'l 

necclrary connocion betwccn the truth 
of the FKt: that is to be proved, and 
tbe ccminty of the FaCb from whence 
~t follows. Thus, for inftancc, in Frallce 
it is enaB:ed, by an EdiEt of Mnry II . 
that if :I \Voman has cooce:l.led her be
ing: with Child, and is brought to bed 
pn":ttcly, without WI ""itnds, and it 
be fouOd that the Child never was 
chril1ened, nor had any publick Bury
ing, !ho fllall be reputed to have mur
dered her Child, :tnd be punUhed with 
de:uh '. And there nrc other foro of 
rrcfumptioru which the "Law dircCb to 
be beld as certain Proofs) fo that we 
ought to take ~ heed not to dillin
gullh the fenfe of the word Prif.",pli
OIlS from that of PrDOfs, in rucb a man
ner as never to rake Prefumptions to be 
ProofS, feeing there are fuch.Prefumpti
Ol)S as are fufficicnt to eftablilh the Pioof 
of a Fact But whereas the word Proof 
is uken for a full con"icaon, the word 
PrefolnPlio" is 6taldt:d to all the confe
quenccs which may be drawn from the 
fcvera1 arguments that may rerve to prove 
a F:it, whether it be that thoG: canre
qUCDCtS amount to the Evidence which 
may make a full Proof, or that they 
leave fome doubt. 

• Sft ,. ua t{ Hcmy n. tf ,w JP'" Jfr6. 
~ ........ "'"" -"'" ,,", .. fJ/W. 
. V.I.,.. od Iq. Jw. do _. 

We hove thoo~ht itncccJfarytomake 
here tbdC. RefloclOos upon the nature 
of Proof$ aod Prcfuropttons, in order to 
clhbIi1h the Principles of the Ruks 
conecming tbis 1DIUtt, and to ~CT 
tbe. natqra1 CIIIIIh of that which ""'Y 
dhblilh the c:cn:oin<y of .he tnIlh of 
-- of Faa. For it is by thae 
Principles that ........ mab!cd to judge 
of the ftrrngtb or W<aIcnc6 of the .... 

ghments which the parties bring co 
prove a Fa6L There rctnains ooly that 
we fhould diilinguilh the '!I:iffcrent man
ners in which FaCb :u;e proved, 2nd 
they m2y be reduced to hve Kinds j 

'Viz. , Wnring, Witnc{f~ PrcCumptions, 
Conkffion of the Parties, 2nd an Oath. 
Tbere five Kinds !hnll he the fubjcB: 
matter of fo m:my Sc8:::io1lf. And be
callie there arc Rules common to all the 
fons of we fllall ~l3.in in the 
firll: Scdion whICh are com-

.not fet :lmong thac 
only the Procecl-

obl<fV'ce I of ]un-ice in the 
:lS the form:tli

obfcrved for [he 
W rilings j in examin

WitncJfes1 . in 
In wl"'! tlng 

receiving the 
that may be made againfl: 

thafe againft whom 
they arc : the form of inter-
rogating }'artics upon ' Fafb, of 
taking the Oath of the Parry, when 
the Advcrfary is willing to "hase tbe 
matter in difpUte decided by it; 2nd 
the other different Proceedings, whe
ther it be in Civil or Criminuf Matten. 
For all thcfe things relate to the Order 
of Judicial Proceedi"£', -i',d therelOre 
do not belong to this pbcc, and are re
g>dated by the Ordinonccs, for the rnoft 
part otherwife thiln they were by tbe 
Roman Law, And here we !hall ex
plilin only tbe dTenrial Rules wbjch re
late to tbe Nature and U{e of the feve
r:tI fons of Proon :md Prcfumptions. 

SECT. I. 
Of Proofs in gmtral. 

The CONTENTS. 
•. D,jimii"'f P"'fs . 
:to PrNfS 4rt ~f MIJ, [WI!, 
J. F.as 1:Vhieb have ", "tttJ 'f I'ql, . 
4, He 1fJh~ aJtvaitles 4 Fda, ..,.],1 r~ 

prow il. 
r. !l1i, D'f'."" .. ,bt "prru' ,he f,fls 

, on 1:Vhith he 1/"""';s bis JefttlU. 
6. EMb 1"',1, £ .. bi, ptuI f"W ,be 

_.". tiN fllll' """'" by 
,~ ,.,.t,. 

7. fir ,.,rt;', w _uJ 1ibert11' .t. 
ktll' fdtts, .. I, JIn!II 1« •. 

8. PmJiiN ,b. fAIts btlw ,./Mi .. " tM 
./W ;. hMtI. 

p . .4 
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9. A Ibing adj.dgd b,id, Ib, pi,," '/ 
']',..,h. 

10. 'l'b, 'ff,i/ 'f ,h, P'''fi d4p .. ds " 
,b. pl'udm, of ,h, J.dg,. 

It. /" /WHir it is MUjfory /11 'Jta1lfilll, 
In.. If tINy .re.,",,,.'ill!. I, /Dr • . 

11. z.d1,.. Jlth" ." ((l1ItltJdilll' 

I. 

439 

J . DIfoti· BY; Judicial Proofs, is meant tbe U waY.' which the Law has !lfd'<ti!>-
I . cd fOr dlfcovcring, and fot dLiblifhing 

wjth certainty die truth of a maner of 
Faa: tilar is contencp·. 

of blood, or next of kin , who in order to 
annul the fa.id Teflatncnt, allcdgcs the io
ranity of theTe!b.tor, ought to prove: that 
Faa. Thus he who demands to be to_ 
licvcd .from an ObliSlltion becaufe of his 
["linoney, ought [0 prove his .A~c. 
Thus e who prcteOOs to be PrOl?nctot 
of a. H6u(c or Lands which are 10 the 
polreffion of another on, ought to 
make proof of ie d, -

• CUm tc minomn "'gioti quiclIJ'le tnni. ~ 
propon:u, adire przrMkm prol'incW dtbn, ec de 
Col ll'tl(e probare. 1.9. c . " "",. 

, , 
• Ut qllOd Illum dllicillUl ~ poffit. I. +. 

J'. .foI·"pr. Ad fidem rtigeltt f:r.dcodam. l. J I. 

ff. '" ,op. 
U. 

~ PMJal'iona, qulS lid te ptttinttc did. , more 
judidorum profcqum. .NOD enim poAi!fi"ori in· 
ClImbit D«'C1Ti11l probaudi tal ad 1(: ptttfoere, dim 
te in pro/»tiotN: cdGotc', dominium lpud CI.UXl re
manm. 1.1. C. til"""', 

Sf" t. fr",,!,' Nlltk ",I. J-tb~. 
J. !'fWji There are two ~rtS of'1\oo6; tbofe 
.,. " ,., which the Law appoints to be held as 
forti. certain, and thore whereof rhe effca is 

len-to the dircrruon of the Judge. Thus 
the Law ~ __ have the un1torm {>epofi.. 
tions ofWitndfcs rh:lt nre unexception. 
able, and who nre in the number re
quired by Law, to be received as a cu
[;"Jjn proof of a Crime", or other Fact 

IV. 
It follows from the l"eccding Rule, .. H,'" 

that in aU the Clfes of a Faa that is~" 
comdlcd, if it is ro.ch that it be necef- p-::;!~ 
Cary to make proof of it, It lies 1l1ways I, . 

on the perCon who advances i~ to prove 

J Thus the L.1W elhblifhes it for a [lirt 
proof of 30 Agreement, jf the Conrraa 

, JS ligned by the partics, or if they h:1Ve 
not been able, or could not write, jf it 
is Ggned tither by a Notary and two 
Witneffes, Of by two Norancs without 
any WitndS, according to the different 
UC1ges of the places. !fur when there is 
no[hi~g eIre but prefumptions, tOKens, 
conjcCfurcs, imp~r(ea: evidence, or 0-

ther roru of Proofs which the Law hlS 
not dirtttcd to be held for cc.m.in, it 
leaves it to the diCcrttion of the Judge, 
to ,difeeru what l1l3y be received as 
Proofs, and what ought not to have 
that effeCt II, 

~ SrI II;, fift. M;r/' ( tIM fM',hSf8i#n. 

it , Thus all thore who make any de--
roands that arc founded upon rome mat-
ter of faa, oaght to prove the truth of 
the £2B:, if it iJ concetted. Thus, he 
who dem:lnd. a Legacy bequeathed by 
:I. Codicil, ought to prove the Codicil to 
be true. This is tbe reafon why it is 
commonly (aid, that it is incumbent on 
[he Plaintiff to prove his f.ta e. 

• Stmptr n«'effitu prob:tndi incumbit illi llUi 
acit:. 1.11 ,6. if JWNz' 

Ei iacumDit pt'00W0 qui dicit. non IJ.w oept. 
Ll. "J. 

AlloR DOD probInre, qtti aIOmUnzr, cdi ltilil 
ip(e przfbt. obnoebit, I ...... f. C . ....... 

Stt 1M /rwm. Jlrtit~ t{ till flwtU,e;", . • 
,) t\ ...... 

V. 
As the PbintiffillU'e obliged to provt r. "'" ",. 

the hCb on which th~ ground their...f-ol.
dellll\1lds, (olikewire if the Defendants lfolg'" II ,.;J. 
on thoir part alledge faCb which thcy~ "'-

111. make urc of as a fQUndation of their tJc..~.1:w 
J. FMh The uk OfPl'OOfi does DOt concern fences, they ought to prove than."""""'- I 
......... Thus, a Debtor who conruJing the"""" \ 

Jt{ FaCts that arc ,ururaU, cmaUl, and debt, 311edgcs for his defence that fir; hs .. 
;.; whereof the Truth as ilways prefumed, paid it.) ought to make proof of the 

' jf the conm.ry is not proved, But it fC- payment, And altho' he be DefendaDt 

• 

f!"'fl' only F~ whleh are WlCcrrain, h S ' Ct h ' fidcrod . aDd of which the truth is not pre(UinCd 10 t e Utt, y C 15 con 10 re-gard of .I,IS l;.a as PlaiotiJf'. 
unlcG it he proved. Thus, for a.m-
pIc, he who dermnJs a Sucecffion, or a ' In u~iOfttbo.J 4i«:ndum eft. 'tum parow. 
l ... ~ ...... of T!lam f_ h .awl. ~ oporlCf't. Ipfumque Qcz.p~ 
·-0-1' "'" vU'tUe a '\ en.., as .clu.t inlCDtllDAt1D wpim'; lit p,d , ,.at con. 

DO 0cCafiaD to prove that ,ihITeftator 9Ch Cit .... utaNr, docaoe dcOct J*hu:a cc..
\VaS in hit ri£hi. ~ when he made ftIItam faaum die. t. 19, f. .1f*i. 
the TdWntii~(iQCf to efbblilh from lbm mu lR er«pdoDc taot ... ',I f." III-
tbenee the • of tbe Tdblpent. .... /N/<. '" ,..)oJ u, -,,,,, ~ ""' .... 
F ,. _It PftIt 'QUII1tfIOm, ~awwr. ica rununl debI· 

Of It is natU~J rrcfumed. that eva, lOr 41w iOlllf'll'l) aftir!N.t~ ej_. probItJOClC'ro pra_ 
ooehuthe ufeofbisRcofo~.Ilutthe Heir _ """'- /. I . Co ",,.,. 

• ~ ~ . VI. Altho' 
, . • 



Tbt C I VI L LAW, e'c, BOOK III. 

VI. 
....,. Altho' the perf on '6.inO: whom one :z mAJ .allcdgc:s :t f.1C[ which It is necdfary to 
/lit s;:'" prove, be not obliged on his p:lJt to 
:;;..". (prove the C011t:rtryl; yet he m2ynever~ 
, Iv ,.dl theler~ if be pI ille:., the better to db
.fllig,J ; bliih his RiRbt, prove the tl'Ulh of the 
~",!1JtiJ'oppOfirc faCt"h. 

l ·rrcAri ~I)i De ib eo qui lire pu!fatur. 
probauo cxignut. 1.6. C. J. ~. 

• Si qllll fiducl1' ll1genUitliltis [UIr u1m\ in fe fw
cipiat probatio~ non :Ib re dfe opinor. mo. 
rem et go-i prolwIdi fe iapuum. /, J • • ff. It 
J""W. 

VU. 
- ,7bt l'M- It is equally free both for the .Plain
:itJ haw riff and Defendant, to aHc:dge the F.tas 
mwJlllAlli- which may ferve as a roundation to 
t lY i~t build their Right u.pon. And each of 
,.J'II '. them is admitted, both to prove the 
JWWfhim. fuas which be 'himfelf aUcdgcs, and alfo 

to prove the ~ coomry of the fafu al-
ledged by his advcrfary i. • 

A ppctl from the Sentence, Thus, fOr 
E.x-umpJe, if in tbe cafc of tWo Brothcrs 
claiming Q1,ch of tbenl their fh.are iu 
rhejr Father's Inheritance, one of them 
has been by Sentence declared to be • 
Prold red Monk, thi' f.la will be held 
tor tme, aoe{ well pl'ovcd : :lnd he will 
be incapable of having :;tIh:l.TC in the 
l nheritance m, But the fua's which have 
beco IOrmcrly adjudged betlvtc:n other 
perftlDS than thofc \ynO (:oO[eft them. at 
prd'cnt, arc undecided with refpo.'l: to 
thcfe, nnd muft be proved i ror they 
might have; rctfons to offer, which had 
not been urged by the others ". 

.. Ru jllJ~ pro vttitate accipirur. 1,1011f. 
tI, 'fl . flIT. 

.~ S:cpt ~Il:i~tum dr ' rq. intl!f :Il~os Ludi,Et.lI. 
ah", non P~ZJU,hC2f~. 1,6;.(. ., rtJ"'-III.'II. C, 
'fIU&."J jlUi, not. 6> ,it. C. ;,1If, ii, 1Ill. WI j_J. 
lIl.n.ll«. ; 

X, 

I rtil I, II t .. ft~f I{ 141 prt~ b irkJ. 
the IVlJowing Anlck. 

In all the kinds of Proot;, whether by'" 71-1· 
\VimeO"a, or by Writing, or by otherf!tZ

See ways, the qud oon whether a F.afr is ~tb' /III 
proved, or is not, depends lllW':lys on ,IJ, pru
the prudence of the Judge, who ought tillill t{ 
[0 direcrn whether the -Dcpofitions of/be J*/.I. 
the Wirneffes, or the other [om of 
Proofs, be Iufficienr, or not ' . And 

vm. 
1l.T'rA;liti The libeny of alledging and proving 
tIN f.a, of f.ta:s, dcx:s not extend to all forts of 
h..w~ facts indifferently; but the Judge ought 
:i.:~,: to rca:i\'c tbe proof only of thofe rh:1t 
~. are called pertinent, or relevant; that 

is,. from which onc may draw the con~ 
f6quences which may [ClVe to elbbli,fu 
the Right of tbe penon who aUedgcs 
the faid f!lB:s: and he ought on the con~ 
.rrnry to rejeCt: thofe faEt:s of which the 
proof, if ther were true, would be ufe· 
leIS. Thus, lor infbnce, he wholhould 
pretend to cvia: a Haufe or .Land from 
the pelfoD wbo had purclufed it, be
lieving himfclf to be Proprietor thereof, 
btt,ufe be had lent tbe Mqney for the 
purchafe, would demand to no purpok 
to be:: ;ldmitted to prov~ this fa.ct; nnd 
rll is proof ~"ou1d be of no m~oncr of uCe 
to his pt'Ctention, feeing tbe property of 
the Haufe or Land does not belor.! to 
him who advanced the Money to tho 
purch;tfcc l . 

I Jure COG'Ipetc:ltiptoll:diorum, quz in quel\:io
nem Velllunt. dominIum ad tC ol'fende pertJ.ll(TC, 
N,m rea vindiC'lftttm ab tnlptore. f~ numeUIO$ 
numnlOS aJlevcnuem trgl ~KIocm labonre 
non convcoit: 6qWdem m..jufmodi lim probetur 
Mum. tamm mrca_ IlUUUtn pnebet .ifminicu. 
tu...... I. u . C •• "..,. See the fOl/rdl Artick of 
tIx lifth Sc:a l~ 

IX. 
g . . A 'hi«t Things that are adjudged hold the tiI;;',;; place of Truth with regaril to thofe be
,..,.~ to'_ whom <bey arc iOjudaed, if they 
r"lIk. have not appe:l1cd, or if tKc:r, lies no 

[his implies two fqrts of difeuffion, 
which fllall be explained in the two.foI· 
lowing Articles. • 

II o...\l% ~tu:mcnt' 3d quem modum probcitWb: 
nlique rei fuffidant, nullo ocn:o.modo fitll dc6niri 
potdl, 1.1. §, 1. f. u It jiM. Hoc CI',!!:o {alum tibi 
td"cribere po:(f\Im fummatim, ROn utlque til uo:un 
probacionu Ijx<:iem. oognilioriEin lbrim alIlguiife.. • 
btte, {Cd ~ fentCiito uimi tui te :tllimare opor· 
tm::. , lluid 2Ur crabs, lilf puum prolxttum tihi ,.., 
OpilWlI. J, §. in filif. ' 

XI. 
T he 6rft enquiry that a Judge ought 1 1 ,/1I~ 

to make in order to know what ought iJ /J rItaf 
to be [he effeCt of a Proof; and wbac!1I7'''t'if 
reg.lfCl ought to be had to it, .is CODI';;-~ ~' 
eeroicg the FQtD.l..a_litic;s 'herebf i [hat...,.., II 

is, if [he PrOof be according to the!"" 
Order prereri~ed by L aw. Thus in " 
the cafes w here Proofs by Witndfes 
may be received, it is needfary to en· 
qwre if they are in the number which 
t be Law demands, if they have given 
~hell' ceilimony b~ word of mourn, if 
there be no caule which may render 
their Evidence furpeaeo, if they haye 
been fummQn«i, if [hey han bcesa 
(worn i and, in a word. if their ~ 
fitions havc been accompanied ""ith 1111 
the Formalities which tbe Law rcquira'. 
Thus when It is by I Writir~ diet one 
pretends to prove a l".d, it .. aocarory 
to Cl(lImine if it be aD Orip.1, or. 

Copy : 

• 
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Copy: if it1is an ACl made ib prercnce 
of :L Publick Notary, and of which 
the date is certain J or if it is emly :t 
private Writing, Jigncd Duly by the 
Farties, 2Jl<t to which they may nJ.\'C 
PUt w hat date they pleafcd: and jf the 
ACt has, tbe Formalities required to 
make it Authenrick, and if it be fuch 
as ought to be rccc:ived for a Proofq, 

, Si tenn ornner ejllUkm hoJIdbti., ec uifH· 
tnltioni, lint. 1.11. §. 3. ff. Jt uf/ill. ",I. ). tH/. 

ViYUl Hadl'i;nu! Junio RIl61X1 Pn')Cmlfu/i M3· 
.t. ccxkmiz rtfcriplit. ttlbbu, Ce. non tdlimonHs crt

dnurllO'l. I. 3. §. 3. rUi,]Iil. See tne third 
'Sclnon. 

• !'loo ell i ~itt &. cxempio t1iCUjU5 CcriptlU"%. 
JCd....Cx.~thtontico. . 1. J'. ill IIIIII)r. Stt the 
teCOnd Staloo, • 

XII. 
l ltf.1JtM, The fecond examination ~f the PronCs, 
""" lVIdItJ'confifis in difccming. t~ur which reful[S 
ru; . from them for cfrabliftung the truth of 

the FaCts which were to be proved, 
whether it be by Wimetfe<>, or by 
Wridng, or orherwire. Thus, :lS for 
the Dcpolitions of WitneiTcs, the Judl!e 
examines if rhe FnCts to which thcycfe... 
porc are' the fame which ought. to have 
been proved, or if they are other Faas 
from which one may be able to drnw 
cett.ain confcquCIlces of tbe truth of the 
F;1(s in difpute: If the Depoiitions a· 
grt:e one With rhe other, or in cafe they 
i]lffi:r, ,whether the difference 011 be 
reconciled fO as 1.0 make 2 Proof, or 
whcther it leaves the thiog uncertain : 
J ~ the multitude of Witneffes leaves no 
manner of doubt: If amoag fever:tl 
\Virne(fes who depore differently., the 
probity and authority of (ome or them 
wves more weight to their [cttimony: 

.. Jf there is no van:t.tion in a Depofition : 
If the taCb arc notorioufly evident, :lOd 
confirmed by publick fame, in the cafe, 
where theft circmnfbnces may be con· 
fidcrcd: If fome of the WitnctTcs be: 
rucpc&:J of l"'rtiaU,y, by rearon of fa
\'our or hatred 10 ~ne of thcJarties . 

., Thw in Proo& hKiW ri~, a in all 
the other kinds "toot.-, it depends 
on the prudence of the Judge to dif
cem th:tt whicn ft1ayruffiCc furclbblifh~ 
iug the truth or a faa, and rhat wbich 
lC' .. ~ it doubtful: to confidel' the reh~ 
tion :llld conncxion which the FaCts rc
lilltmg INm the'VroofS may liave with 
thofe wtiich are to be proved: to c.'('a~ 
mine it'the Proofs are concludina, or if 
they are ...., cOnjdhll'<., Ggns, ,nd 
pr4inuptianr, """ "hat regard OIl~ht to 
be- had t('l them: ud in a word, to ludge 
of the tffid of the Prqors by ,\1 tile 
dlJf"ercnt VlCW1 which one may have 

VOL. I. 

[rom the knowledge of the Rule<, and 
from the R c£leCl::ioos on the Mea 2nd 
circumlhnccs r. 

• ~:z argumcJiQ III q~m mot1um prom. 
cuiquc .I'ci IUfficianl, nullo mro modn UtiS ddVJiri 
potcft. Sicut non {emper. t!J: ["epC, 6t1~pubtlCl.l 
mooumcnrj'( cujufquc rei Yerita dcprc1ial:Jitur. 
~ifiillmci-IU felUuDl. aliis dtgniw ,'it IUtOrIt;lS. 
alia. ~dutl amfcnncnJ Fama confirmat rri, de qU2 
quznrur, fidem. Hoc er~ folum tilil rd'criberc 
po£l'um fummuim, lion utTque ad tmlJJl problcio
nis fpccieru. cognitiouem fiir.m a1hgari debcn:. fed 
ex fentetltla alllmi tui te a:ffitNrC opon:ere. iid 
lut c(c&l.I, aut panlltl probatum ribl OPlnaM5, • J' 
S. 1. J'. II. tt~. 

In td~imonii, ~nitas, fih, mores. grnitu 
cxamizutub ttt. lit ideo ttilts qui aavt'ffus fidem 
fUlAl telbtioni. lIaciU3nt. 3udieudi non funt. f. ~. 
f. ii, ttft,6. Si teJk.t omoo eju../.ikm Mndbti. &: 
ex;Rinuriunis liM. ncgotiJ qu:dit», lie judici! tno
til. cum his coneumt, &!q11Ullb funt omnill (dU
monil. 5i \l't'fO ex hit quidlcn corum ~Nd dixe
tint. 1m im~i ..'.~~ttO ... a~ull!..-ctt . . . ~ 
quod nitunI: ~I COf\vt1llt. & quod mlmlcm~. 
:lut grati2: {ufplcronc enet. Confin'llllbirquc judex: 
motum aturnl fill. ex argumen'rls lit trilimoniis. 
8( qu.e re,j .ptfora. &: 110'0 ptoximionr eITc compe
rcric. NOQ, (film ~_multitlldJrIt:m rd'pici ~. 
fed ad (Tocmln'l tdln:noninrur:u fidem, &: tdluno .. 
ni:l quibUJ potilis lux vm t:l.tir affi!lit. /.u. S.]. 
f. .u ttfli#· 

Iudi ' Mta. qUI: jore nOd refpuurnur. OeM! mi· 
norem pJ'CIb3uoms. qujrn . iolltummt:l. conrinent 
fidem. 1. 19. C. tit ffl ",'W~. 

SECT. n. 
Of Proofs by Writing. 

T HE force of Proof, by Writing 
conGas in this, that men have 

agreed to prc:ferv_c by Writing the re
mCmbl'lll1Ce of things that ha .. ·c betn 
tl1lnfaeted, and to perpetuate the memo. 
ry of them to pofi-ctity, whether it be 
that they may ferve as Rttles to the p:t.r~ 
des thcmfelves, or as :I. pct~ual proof 
of what is written. Thu.~ Covenantl 
are pur down in writing, in order to 
prc:feTVe the OlCnlOry of wh:tt the con-
traCi:ing parties1iiVc bound tbcmfclves 
to, ark) to nuke to themfelvcs thereby 
a fixed and uncha~eWlc LaW', as to 
what h,lS been ngreeil on. T6us Te/b· 
menU :U'C written, that n ~ran<;e 
may be kept of wbat tinS been ordered 
by the·Id1a.tor~ who b:td I right to dif.. 
pole of his Goods, ",d that it m'r 
fc:rve as a. Rule to he Executor, and. to 
the p<:rfQniTo whom he has kit Lef! ... 
cia. Thus it .is thought 6t to 'Wnte 
s.ru.ncel and Decrees or ~ Edith, 
o..\oanecs, and Overy tling which i. 
to ~ as n Tirle, or t Law. Thu! 
it if cllltom:lty to write down in ~ 
Hck_..:Rc~g~i(I,::,ers, Marriages, ChtillenlOg>, 

- II --; aoo 
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~d other ACb which ought to be rc~ 
corded; and other the like Regilbs arc 
kept as :t publioK and per~al Re.po
fitory of the tnlth of the ACls which 
arc there rccor.ded. 

The writren Contn1ct therefore is ~ 
proof of tIle Eng;gcmcnt~ of tboft who 
h!lve comrnCt:ed, and the written T~ft:l
ment is a proof of the will of him 
who has made it. And thefe Proofs arc 
in the place of Truths to the peJ{ons 
whom tht'y concern. Thus, a written 
Contntt't [erves as a proof againfi: tbe 
ContraCkrs, againfl: their Heirs, and a
gainfl: aU thofe who reprc:::fent them, and 
who fucceed to their Engagc1racnrs. 
Thus, :t Tefbment pro9c5 the truth of 
the dilpoJirions made by the T.cftator, 
and obUges the Executors and Lega
tees to execute them. 

It is C2!V to comprehend bow nccL.{
Cary the uie of W riring has been, for 
prercl'ving the memory of Agreements. 
of T cfbmenrs, and of other ACts of :til 
kinds; and that there can be no iJctter 
proof of them, feeing the Writing 
preferves without cb:mge or alter:l.tion, 
whatever is fet down therein, and ex
prclres the intention of the petfons by 
their own proper tcilimon)" and EVJ
dcnce. But feeing aU pcrfons cannot 
write, it bas been thoug!!!~ 6r, f~r the 
con"cniency ofthofc wh,o c:mnotwrite, 
to e£lablilh publiclc Officers, who are 
called Notaries Publick, aod whofe 
~uoaion is fuch, tha~ the ~a:s figned 
clther by tWO Not.!l.nes, . w.l~hout ;lOY 
wimds, or by one Norary and Wimef
fes, according to the different uf:1gcs of 
plolc make a leg:tl proof of the truth 
of tbat which is writt.en between the 
perfOIU who cannotcithcr write orrcad. 
And as to pc:rfoos who can w.ri~ their 
Sigq Manual, without the prcltoce of 
a Normy, makes likewife a proof of 
the truth of that \fbich is written: but 
with this difference between aB:s writ
ten without the prefcnce of Notaries, 
which are called private W ricings, and 
~hofc which an: fie:ned by N9wies; 
that thefe arc receaved as a proof in 
Coum of J uilice, and prove two f.ta:s, 
One is, that the Aa has been fp<d be· 
[Wccn the perfexas who are named in ir, 
1t tbe rime, md in the plate there fpc
cificd: And tbe oc:hcr is, tbat tbe inttn
tiolU of the ~ concerned are tbere 
explained. And tbe .uthority of .hi, 
Proof i> fouooled 0/1 the publick Func. 
tion of Nolll<ic:s, who .... d1ablifhed 
fOr rm. very purpoCc, to ...., the Aa. 
which they usn; ""henrick. But pri. 
.ate W ri,ing' do not even pro'''' by 

I 

whom thry are written, :wI it is rteccr4 
far)' to vcrjfy them; that'is, to prove 
by w hom they. nrc fiIDlCd. 

Thc grclt ~ciliry there is of writing 
Covcrtmt~ and the infinite number of 
inconveniences thut attcl)d the ttdmiffion 
of the proof of unwritten Covenants, 
in the m1llllcr that it was received by 
th~ Rtlma.* Law, have beeh the motives 
which inducqj [he Kinf,fS of France to 
mak,e [be Ordioanccs, wllcreby it is pro-
hibircd to receive Qtht7 proofS thom 
writing for Coven.1nts, where [he Sum 
exceedS One Hundred Livrcs, as has 
been remarked in another place ~. And 
it is for the fnme rcnfon that the Ordi
naIF have dirc8:ed that toere ihouJd 
lX: Kept publick Regillers of Chrinen
ilJgs, Marriages, Dearhs and Burials, 
Ordinations, Adminions inro any Reli· 
gious Order, to the end that people may 
e:tfily come at the certain proof of thele 
forn of FaS:s", Which docs not hin
der but that in cil.fe the faid Regifiers 
ihonld happen to be lofl: or def1:foycd, 
one may be allowed to make ufe of the 
other kinds of proofs c:. 

I SH tht Rtmlfrl IIfl tIN trP(/flh ,A,t;tlf of tJ" foft 
S,llibn If Cm.tfWIIl hi tmtrlfl. 11 it 1NtrJfN1 10 "'"' 
!rMJt •• ojth,~ 1(1111" .hJJ/6iriml!) tbtOrJltlfmetl If 
Fnnce "jAmjl ru,j,AlJz tht t-f oj CAumAIIII .,. Wit
'"jflJ. Ib.t: it ,," ". IXftllA ,. Ihfflrl "I"fttttl WI " 
tlf" I{ 1Itetffi". _" Im",-," t4ft1 l:Cp/Mlt' 1/1 1M 
thtr .... "tI [_,I, Anttlll 11/ the la'flll/fib r,ru 1/ ,lit 
OrtUfII41Kt If thf mttmh 1/ April 1667. 

;. OrJilWRCt ~ 11 ,9. Nr. f O. If!IJ fl. Of Bloi&, 
.Alt. ,81. O/Moullns. kr.fl. DteIJtr~im ill Ju
ly '166. An. II •. OrJin:uK1of 1667' Til. 10. All. 
7. S. lfoM If. 

• o,Jm.nu t/ 1667' 1'1/.10 • .An. 14. £ru 
probllur aut a 112uvirllrb fcriptu,"" lIut aliis de
nlunilntimubus legitimjs. L 1. S. I. If. tie IXtMf. 

(ft {,..I Hm IfJm&JjtrlAJ. 111 "1..1"" ,. thtUfoI' 
"'i'"'''' in Engblld III ,IN trUlttr if _,iltt~ C,.. 
tr"a" t~l i?StIllIdt 19 Qr. JI. cap.). S. . it it 
,IIA/lti. n.u tJIt c:.""n for ,''' Sift. t( II", 
"'IfNI Mil Mtn'h.liul. for,be /"irt tfTt. 
s",u.,. ". Ifpr",iI, ~IJ 6t MlnwJ " IH ,:~-
('1' lif BItJ" jI-'l It«tpJ }W't (tbt IR/.t 
II(I,../IJ IYftrw the flU"', ". 
" ~ ,ht lJill'!lIm, "in 
N,","'Mmw~ ' . 
........ "" (p' ~ 
.. c.tNfl. " ,.., 
riUi.) 

The CON TEN T S. 

t. Rl'hat 4r, 'tIJ1';lIrll p,.,,!t. 
>. Ufo./ Ih'Ji Proof!· 
3. II'rlll" 1'''/' .r. Ib, f/r-u). 
•. NfJ PrHfs Ut Ftcti'tltd 1f,.iMjl /If'riJ. 

f. UI/iff!1 h, ,.-"",," tIw ~ ~;,... 
ill, IS /Ot'&'.' 

6. 1f'ril1tnAffs An." "uiWlws P'I4j, 
•• Ir/i Ih,)' .. hi jot /WM. 

7· 'J?j. 
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7. 1'bf 'WilMj(S 10 (J wri/Jul.lffl will rut 

be reCli7!td /0 prq"J6 the (oWrn". 
8. Wril'" AU, P''''' "" "$ainjl Ib,ji 

1tJbo are parlies /0 tbt",. 
9. N, man caN DJ b;'IIIftlf make a TUft 

" hilllftlf· 
10. 11 :) by liN Ori!.iul .ABs thai ':IJt 

ought to exa",i"e th, /,,:Ol/S . 
1 t. Cafts ':IJhut Ib6 Cflpits oj Dm/s, A"d 

oth".. Proofs) mtlY fiMJ6, when the 
Originals ca""ol be had. 

n . If/ben tntnl;On is made of one Deed 
in anothtr. 

13. Deeds tbal c01lJradifl one aMlber. 
14. CONnter-utl,,-s. 
If. Cou1lJtr-ulltrS canNol prejm{;(,third 

P!"/"" 
I. 

,.U1...fllmfROOfs by ""citing 3rC thofe which 
"fftll~ arc drawn from Tome written Aft, 
Jr~fi, uch as <l Contl~, a Teibmcnt, ~r o

ther VI ritint, which contains the truth 
of the faa lD quefrion' . 

• Q..uibutcaufa inflTuipowtL 1.1.1': Ik,fiJtitljlr· 

II. 

1. g 'f People put down in writing, Con
:ht/tJ~DiV"i .[rJ.&:, Tefbments, and other A~ in 

order to preCerve the proof of what has 
been done, 'by the teftimony of the pc:
fOlli themfclves who cxpreG therem 
rdu::ir intentioru b• 

Ill. 

! . Uirtlt.. Seeing the force and validity of 
Pr.t{I .r ProofS by Writing confifts in this, that ;Jb-s- they :\rc a teilimoaf which thi' ~rfollS 
" wha are panio [0 lhe. faid AEli give a-

g1iDfi: dicm.!Clve, and ~ tdfimony 
"Whic.h is \\och:mgeable) there C~n be 
no better proof of what has part be
tween them, than wJlnt they thcmfelves 
h:""e cxprdTcd of the m.\Ctcl't. 

IV. 
This fi:l'cngth of written Proof$, u 4- ~-Qr'J<'J/i 

the rarOD why we do not I'cceive (on- • ..,fTttl ~,,1 
crary proo& by WitneCfcs d• Thus, h e:::~~. 
who would caU in queft.ion a TcfUmcnt ,I 

thac is made according to form, pre-
tendjng ro prove by witndTes, either 
chat the T dbtor had altered hi~ Will, 
or th:u llis intention was otherwifc, 
would not be adDlItlro to make fuch 01 

proof ; nor he who iliould {l ffcr to prove 
by wimdfes, that he bad om receIVed :1 

Sum of Money for which he had gwen 
an Acquitta.nce. 

• Coatn fcriprum tcilimonium. non (criptl.lTl'l 
tdlimonillTl'l oon futuro I. J. C. Jt ItjW. 

Cenr", &. monument;! publiCi pobOn rclbbca 
rife. fenalUI cenfuit. I . 10 . ,., J.~. Sec: the: 
thirtOOlth Artu::1e of IblJ Sclbon. Iud the Reruatlu 
:;It the end of the Prca.mble to this Selbon. 

v. 
We muf1: not extend the Rule c}:- f . u.J,p It 

plained in the preceding Article, to the Dt tJrrttfUiti 

cafca: where the truth of an ACt i! caJ_thou t. 
I···, . /l. 'f ' be dod w~'" u cu m 'Jue Ion; as I It preten fr. 'fl. 
that it lS forged, or that it has been .. 
m:ade througn the impreffi.on of fear and 
violence, which render it null. For the 
proof which is drawn from a wrinen 
Aa, hath for its found,l.tlon the fidelity 
of the tefiimony which thc Writing 
gives of the truth of what it contains,. 
and when this fidelity ii called in qucf
tion, the \V riting lofeth its force. Thus, 
he who pretends to prove that his hand 
has been countetfelted in a Writing 
that appe:tn to be figncd by him, ought 
to be received to prove this f.a ~ . Thus, 
he who pretends that an Obligation h:u: 
been extorted from him by force and. 
violence, may make proof of it r. Aod. 
it would be {he fame thing in all the 
Cllfes whel'C the written Act {houtd be 
oppofol on thc' hcad of fome vice which 
might amni\ it, as on the account of 
fome fmud, or fome error which might 
have this cffc:a.l. Or if it were :m At\: 
counterfeited in order to colour {orne 
fraud, fuch :lS a Difpofition m~de to It 

third perf on, whofe name is m<ldc ule of 
for mnrmining fame Librr':1lity to ano
\.lU:I . ptlfon, who by Law ii lOcapablc 
of receiving it dire8:fy iQ his own name, 
or for acqu.iri~ [0 the raid perCon :l 

Thing whereof the Commerce was pro-
hibitid to hlro '. 

I 
, 
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10 A!b umubta ve!ut oon ipfe. {tel (jus Unn' • c.lcfign . tha~ it might ":mnin ur,lC,h:mge. 

tompmvttit., Vc;rllttia {ubfhutla,:" ~ut.f(: non pof~ :l.blc, Its forcc q~n(ifts In I'enl:lll'l!"g: :1.1. 
funt. ~lIdtio Ittquc,rall, per jud.cttn. ::.ptz,. ways [he: f:'lJnc as It was made at hdt"' . 
ftdcm proYincbt Qamill.1bitllf. I. 2. C. r-. ow . 

"""/lIltMI'. Nee ptr inlerpoiimn ~fOO2m~lCjuJd • ContI'S fcriptum ttlliUlOnium. non {a'ptum 
corum line ~iculo poffit pcrpanrl. I."". S· J. C. tdhmonium non tmur. ,I. I. C, J",p;;, ~ lhe 
. , ttMff.jd. " , J, +6.{ tk r'MIr. -1" . P. J. 10. f. fourth and 61th Articles. 
tit biJ ,. w •. I . .. . J. 1.-+0- f', M Jll"fifn. See 
tht otnetecnth tn.! 1 weflllCtft Attidci of tAc firft 
Seaioo of the Rub of Law, tilt Prcnwk TO the 
e'lthth Sc6/On of tbeCor,rna of Sak. Iud the fiJi! 
Article of ~ &me SeaiOll. 

VI. 
6. W",WI \Vrinc:n ACl:s have not the force of 
.AliI "" Proofs, except they hll.\·c :1\1 ~hc fonna· 
/Nt ... rtrWJlitics which the, Law pJ\..{cnbes. F~r :-7"4 there fOrmalities arc nccnEuy prOC3UtJ
IN .,,' ~ ons for qualit png the~ to (erveM PCO?fS, 
/ ""'" and art' marks bv which the Law pOints 

out to us what written Acts it receives 
as Proofs, and what it rejefu. Thus, 
for Example, in the Provjn~ where it 
is neceU'ary to have feven \Yltndfa to 
a Te{bment, it would be to no purpofe 
to produce a Tcl1:ament which had on· 
ly hx \Vitndrcs-, altho: thl'y.\l1~ per 
fons of never fo great mtegnry . For 
bdides that it IS uccdfary to obferve 
the prcfcription of the uw, the pmc· 
tice of authori7.ing a Tclbmenr, barely 
in conlider.trion of the probity of the 
witnc:fT'es, w0.llid be opening a door to 
n thoufand inconveniences. Thus, for 
another Example, a . ContraCt ~vhich 
the parties intended [0 execute 111 the 
prefcnce of a Publick Notary, and Wit· 
uelres, would be without eaea, if it 
were not figned, both by the:. Parties 
thcmfelvrs, and by the Witnef1"cs who 
CQuld write their namr:s, and by the No· 
ury. Thu~ a private \Vriting which 
is only written, -but not figned by the 
party, would m:l.ke no proof I, 

I Septcm lciUbu. adhiPitiL S.]. illjl. ,. trJIAtm1I

,11 ",Jill. 
I NOlI allrcr viTft habere lancimul (~ 

quos in foipiu 6cti placuit) nili inarumcntl in 
mundum rccryu. fub{aiptiooibu(quc partium ~
finnm. &. 6. per t:abd1loncm confcrillantur. uum. 
:ab IpJO complCt-. &: pollrcmO Ii partibw "Ohlli 
{lilt, J.17'C, ihfi4,Mfo. Sec the fifurnlhAnide 
of rhr: firft StCbao of CO'rmmtt. 

VII. 
7· n,WII- \Vben the written Atb arc accord· 
r;tJis t.· iog to form, not only are contrary 
:ffn~/fZ proofs not ~'':'; bur even not fo 
rtcHwIl "much as a ~ is arantc:d to ant of 
J"'A 1111 t,he Pattics who 1bDuIa defire to have 
-"Y' the Witndfes to on Ali examined Judi. 

cWly, in order 10 make rome chaJ1f!< 
,n the Aft, or to cspIoiD i,_ Fot bcfidi:s 
'he danger of ""'" infidAo on tbe 
P"rt of the W icndr... tbeW& baving 
been commllt<d to writing, only wit" 

VIU. 

The aut:11ority C?f Prool; w~ich art 
drawn from written ACb, hath ItS elfca- · 
"~:linf1: the Penoos whofe confent is,', 

b I, · h JOj f .. 
t crcin cxprcft, as cing artlcSt Crtto,)""p"'I! 
and 3!,rainll their Succcltbrs, and thOle If ' ))1' • . 

who Tlavc their Rights, or who re-pr('-
fent them; :md diefe Alb fcrve as a 
Rute a.nd a Proof ~inft. the faid Per· 
foO! a. But they can be of no prejudice 
to third ~ons, whofe inrcrcll: may be 
thereby tnjured o• And if it were faid, 
for Exampl(', in a Tcfbmenr, [hat:t 
Land or Tenement devifed by the Ter· 
tator did \bdong to him, this declaration 
would be of no manner of. prejudice to 
the petfon who lhould pretend t.o be 
OWller or the raid L~d or Tcnemenr. , , 

• Cum fuil confdl'lI:-.ibta tcquicfCl"rc debcu. 
1.1] . c tit IIfff me,.. /«". Set tbe thirdAlticlc. 

• Non debn l lii tlOCC'Jl: quod inm aUOI .ctum. 
cit I. I o.t: lit j '"'J' SeC' t~ FolIo ..... ing Article. 

IX. 
No body call aeguire to himrclf a 9. N, ffln 

Right, nor matte btmfelf Creditor to"'n~
anorhcr, bf Ach ,,,,hich he himfdf ~:ly~~ 1'" 
ma.ke llt Ius ple-.lfure. Thus, for 10- huII/uf. 
n-ancc, :t Judge wiU not pronouneeScn· 
tenee, upon the bare Autbotity of II 
Journal or Day·book of aoy penon, 
which mentions a Sum of M oney to be 
OWlltg to hin~ by 2flot~er, that the faid 
Sum I' duc, If there be no or her proof 
of it, with what exaancrs foever the 
Book may be kep~ ,md how gre:tt fo· 
ever may be the mtegrity or the perf on 
who wrote itP. 

, ll.atianes dd'un8:j. quz in bani, cjUJ inve:ni
Utltur. td prob&tioncm libi dcbitt qllllldtaO .. folu 
fuffian non potIC. rzpe rc(criptum~. EJufdcm 
juri. ell. &: Ii in ultima YOtunlt:tc dd'uQlhu. ~m 
pccuniz ~titlttm~ aut etw. ttl ccrtaJ Iibl de
bcri. Iigm6&.i,ait. 1.6. C. til. "*', , 

Eumplo pcrnK:iofum di 111 ci fcrlpNl"Z Cl'llCbrur. 
qua unurqllifquc 6bi IIInomione propti1 ikmtOrtnl 
coaftftuit, Undc ncqvt6{alm. neque a1hlm J;~ 
hbtt iD fujs fuilndtltrort.1.ui «bid ".. 
przbcr'e poff'e oporrct. 1.7. C. -. Nn. +9 ••. I . 

§. l. "1-c. '" rlml.fifo. Mil. 

X. 
The truth of written Alb iI.ddc to. [J II 

OUt by 'he Acts themti:lm; thor ... by 'r:i";; 
• 6gbt of the Originalo. AJId jf the~ .. 
pcn:on agaiofl whoin • .co.. only ....... 
produeN, demands a fogh,-d( the Ori-"'~,. 

glnll, tJ:, p<I' , 
• 
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gilul, it cannot be refufed, him, wh!lt
ever quality the pttfon may be of who 
makes uCe only ot a Copy q. , .... 

Xl. 

I" CII(tJ If the Original Deed or tnfuument 
'1l1IJtTt ,h, is 100:, as jf It hM pcrilhcd by fire, OT 
Op~j of __ Jother ~ccident, one may in that cafe 
Ottl,.I1'" h f h D d ·th It,," Po'ftJfi . prove t. c contents 0 t e ec , CI cr 
""'! f~, by Copies thereof duly coUated, or by 
.... 11m JJ~ othel' proors, if there be any ruch, 
0rI.!'/1!A~ which rhe Judge ill his dilcrct,lon may 
::~'ItiI think 6t to be received r. Tbw, for 

Xli. 
J t is not ground cnollgh for demanding r 1 , W'1It1l 

a Debt, OT claiming any other Right, "'mJ~ '" 
that the Title thereof be fet forrl, in: l,.,'.11 
fome other Deed whieh makes mention .... ,-. 
of it, For this bare mention or It 
makes no proof, if the Tide it Celf docs 
not appear} unlcfs the perf 011 againll 
whom ooe \'lOUra m:tke uCe of fuch a 
declaratioo, had been a party to the 
Deed. which contains lhe faiJ Jecl'll':lti
on; or [hat bccllufe or other coofidcra~ 
[ions it illOuld appear to be equitable, 
and conformable to the intC'ntion of the 
Law, that fuch a declaration lhould be 
received as a proof j as in the cafe of 
the preceding Article II. 

• £t hoc illfupcz' jubc:mU5'. Ut li quis_in :aJiquo 
documento alterius f.io.t mcmioneTi)Oocuma)rl. 
nuIl~m ex Me memorll fieri cuaionc:m : nUi lIliud 
documcnrum, cujus memoril in fKUOOo iatb cit 
ptofer3tUr : aur alia fecundurn l!:gn probAtio cxhi

,bcatur, quia & quanUru. cuju. memOta fXb ttl. 
provcritlledcbc:tur. Hoccnim edam in waibus 
lea:ibw invtn;tut. Nt'll. I • 9· I. J. Y. I. 31, §. J. F't /tgll/+ l,uit . ff..It }'r~" 

, ·ur. 
If one and the (unc perfon makes I 3. DttIJ 

uCe of two writtcn Deed:" or Titles~'hllttlll#N
whereof thc one contradiCts the othcr,:Z:-·~ 
they defhoy ooe another mutually, by . 
theoppolite confequenccs which will be ,.". 
drawo equally from the one and tbe 
otberll:, 

• Script~ divmle fidem fibi invicrm d~n
tcs. ab una Cldemquc: partt' proiatle, nihlllirmitlilus 
habtrc: potttum. I, J+, c, J, jJ,;"pr. See the 
foUowing Attidc. 

~IV. 

. Exampre, mtntion being madc of a 
Bond, in the Inventory of the Goods 
of a perC on deeetfcd, the Guardian of 
the Heir who is under Agc might make 
tlCe of the Caid Inventory, to prove the 
truth of the C:tid Bond, If it lhould hap
r.cn to be loft thro' fame accident', 
f.'hus, when a Creditor receives from 
his ,Debtor payment of a Rent, if he 
takes from l1im a Copy of the Acquit
tance which he gives him, :md jf the 
f:tid ('.opy, which is called a Duplicate 
of the Acquittance, be fi~rned by his 
D ebtor, it may Cerve as a proof of his 
Title to the Rent, if the T itle chances 
to be loft . For it is the D ebtor himrelf 
who acknowledges the truth of the 
Creditor'S Title) by this Aft which he 
figns t, We mull not comprehend under the 14· c:.... 

R.ule exp1.tined in the- preceding Article, flr-lAlurl • 

• sit-ut iniquuffi c!t inflrumenris vi ignis con- the ACtS of which there are Counter. 
fumptis dtbitorea quantir:.tum dcbiurum 1"C'I1(K1"e 
fuhaioncm: il~ 001'1 Jl:atim nfum conquerendbu. Letters that arc contrary thereto, or 
f~dlc eTCIkndum cR:. Intelligere it:lq\1e debeti., wliich make fome ch:mgc thereiri, For 

• I;\On e.xlltt'ntibus lulb;LItnC1Iris. 'fd :illis IIrgumtnti.. the Coumer-L(:trcr$ are ACts which 
rrobire dcbcre 6tkm preabut vdlri. 3ddIe. 1.$ . thofe who treolt together fccpar:u:e from 
c··,foU ¥n-.- C ~ h 1 L-Si this ~iJentibus rroI-tionibu. m'itu oftmdi their ontmr,:.u; ~ w en t ICY llilove no 
rotc:ll. J,7- c. M. mind to comprebend in them wbatthey 

Emancipanonr (ltu. cdi ~orum tenor non rcfervc to explain ap¥t in thefe Counte~ 
r:J:ifllf, Ii t:trru;n allis indubii. pr-obKionibu •• vd ex Lehers. So tbac the contrJriet'k _ 
}!Ct'Wais, ,eI ex iafttUmtflforum incorrupt! fide. 
f2Clam..tfl"c: emanciparicmem prohllri po{fu, taorum [ween a ContraCt and a Counter- er 
~1~1I vcritu ,(OIIvc:~i non folet. '., 11 , c' ,tN. does not, dcftl'oy [he form~r, but only 

. ~hl' debltorum ,lnctfKbo ~ufti$, cUm refrrains It, and makes theron Cuch other 
a .Mmtlno tUft'lm convtnl1'C c:os po!lmt lid fol- ch.mges and. altaations, as tbe parties 
."""'" p<anum. 1«. 1·17· Jf. " .1-. & P" had '00 k Th r Ex 'III, a ml [0 rna e. us, JOt .. 

• si \'OIuerit i, qui :z~ confcriplit. vcl ample, if in :l Contl"3.6t of Sale, the 
Ie nempbr C'Ilm tubJ"crlptiouc eJUI qui ap~ fuf- SeHer obliges himCclf to W;uT:l.ory a

t (tph. ~ ~ Impere, vel an.!~poc:ham (U(Clpcn. i"'o- :ill manner of EviCtions, And the 
. nl/Us eJ hcenri:l hoc. nee..: con~ I\ettllitlte glu."... ' c th 
imponnidl1roc'-' fllfctpwri aot:zpocfgtn rcddcrt. Buyer declares In a oumcl'-Lec:teJ' at 
I. '9. c. "1M ¥o'. . he coorents tbatthe Sclledll'lU bebound 

• • only • 
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ollly to Warr:U1t againft his OWn pro~ 
atl: and deed, the contrariety of there 
[Wt'l Co"al:rnts will not have the: effiit 
to annul either the one or the other. 
For one f~ (hat the: intention of the 
Pmics is, that the ContnCl: thould filb
li lt with the condition regulated by the 
Coun[CT'-Lettc:r. Thus, rtc: who oblig
mg himfelf for a Sum of Money, takes 
a Jcclanltioll from the Crediror WhL"f'e
by he confents that the Oblig:aion fllall 
have its effeCt only for h:tlt the Sum, 
will owe no more than what {hall have 
been agrttd 00 by this lall Writing. 
And altho' the COunter-Letter! be of 
the fame d:u C' with the Acts which arc 
explained rhCTCin, and which :1.rC chang
ed thereby, yet they are conGdered as a 
{ccand will, which revokes the former, 
or derogates from it 1. 

, Si rum ,·jginri dcbercs PCPPIl'l De dettm 
petl m, dfi~1U' per CX«pt1ODCm mihi oppontn· 
<U rn, \11 DOWIn reliqua Ocum a~ &:be;un. 
l .l. 7- Sf, (. M 1ML Sec the followmg Artkk. 

xv. 
I f- CI¥IIl' The Rule cxp11ined in the forego- ' 
' fj-ullm IIlg Article is not to be undcrflood in
cJrr.WII ,..,.. diflertntly of all forrs of Counter-Let
J~(f (hfrJ refs, but 11,. is refuained to fuch :lS may 
ptr MI. h:l \' c their effcCl: among the contr:ll...CHng 

Partics, wjthout prejudice to the inte-
,~ft of . ny other third perfon. And 
Coulltcr-Leucl's, and an reefer AB:s 
which deroS'3te from ContraCb, or 
which mll.ke :my change in them, ha.ve 
no manner of effea, with regard to 
third pcrfons, whofe IOtcl'cfl may be 
I'~jlld,,:cd lht'I'Cby·. Thus, for Ex· 

• 

• 
• 

ample, If a Father, in marrying his Son, 
had gi"cn him, as a Marriage-Settle
ment, cithrr II Sum of Money, or an 
Ell-ate in Land, or.m Office, talcing 
from him 2. Counter-Letter, declaring 
that the Gift fbould be valid only for a 
ldfer Sum, or th;lt the Son Ihould give 
back. OUt of the I..and, or out of the 
Office, • Sum of Money, ruch as they 
bad agreed upon among thc:mfCtvcs ; 
this COumcr-Lcttcrwoulcf have no effeCt 
with regard to the Wife, ;and tbe Chil-
dren ilia< {hou!d be· bom of the faid 
MalTiKifc nor with regard to other 
third ems, who migtit be ..,pwy. 
interc tbcreiD, web as the CreditOR 
of thi~ Son. For mil Agreement woald 
be.n infidelity CIIIIIf!'U7 to Good Man· 
ne .... and would cIdIIDf tbe fideli" all<! 
Cinccrity that is due lIOt only to the 
W iii: <U>d her p~ who would not 
h:wc conl'c:ntcd to rhe Maniage on the 
condicio1\5 of [hi.. CwDl~LCttcl', but 
to all the rem", whom this froud '"'J 

1 

~ wtl.y cO'lcem. And it is for the 
Pubtick lllrercR, ro I'eflrain the bJJ uft:: 
Which plivatt: pc.rIOI'lS m;ly mnkc of the 
F.lcility chey ha.vc in diCIT Families, to 
collude together in order to deceive o
thers by fueh like c1anc.lclbne Acts-, 

• Non debet alii noccrc: quod inter aliru Xlum 
d'l . t. 10. f. J, n . Non 3t:brt .ucri ptr" t JlttlIm 
iA)q\a condItiO ulimi, I. 1+ f. tit "l. jHr. 

Alb. limulatrl. vdut non ipre. fcd eju, ul<lr 
compauv~it, v(I'it;1;tit fublbntiJm 11lUIJrt! non 
poKunt. ~Ilio jraq~ tilli peT,' udittm vd p~ 
{Idem pro\llnd~ mminabitur. . 1. C. pbu 'flf.I, 
IjJl"" Ifl. "..". I[H'J Ii,., ifill(. 

Si qUI' gdlum ~ fe. a1ium tgitrc fcfibi f«eric. 
plul ;lhIm qUJ,m fcriptum nlet. I. 4. toJ. 

• Si quidell"J dalldeAiQi. :K domell-id. fr:ludibus 
ncilt q1Jkltu po ~ji opportlll\ir:l{c a>nfingl 
poteA • .,eI id quod ~ gdlwn eft .baIm. 1.17 . 
C. tk "'II':"", 

.Air,., IINfo _1£ N tdtJI DIll rf lilA., ...hk" n..J 
~~ ,,b,,_ ,., c. .... !.dltTl. '" Ikfy fMj« "n/«J 
,~ , •. 

SEC T. rn. . 
Of 'Pr(){)Js OJ Wit'~ffis. 

W E do not fpc:1k here of the prooflh J .. bj:s 
which W1tncOi.'S Jllake in COD_ m4IrtT tf 

tI~ in Tcfbmcnts, 1l.nd in the other,hilSt8ro.l. 
Aas where the Law rC'luil"e5 rhe pre. 
fence of fame Witndics [0 con6rm lhe 
rnlth of whllt is there tmnfacred; for 
thi,. kind of Pi'oof is comprehended in 
the Proofs by \Vri[i~, of which we 
h:1vC trca~ in the foregoiog Se&.ion. 
~nd in tbis Sdlion we mean [0 fpeak 
only of the Proof th~t is Dlade by the 
Depofitions of \ 1./ itndTes who are Judi-
cially examined, that the J l1dge may 
leam &om thcir moudu, [he truth of 
Falb, for which no written Pl"9o.fs em 
be pioduced, or where t'he proofs which 
may be allcdgt'd, are not fufficient.~ 
Thus, for Ex:\mple, if a fair and honcft 
Polfdror of an EUate, who knows of 
no better right to it than his own, and • 
yet has no Title to produce, but has 
ponerred It durin&: [he time oeccft'uy 
for Prefcription, IS difturbcd in his pof-
fdlioll, and has no \V fitmgs to provejt, 
or has only wherewithal to prove his 
poffL-ffion for p:m of the time which 
hc h .. e~joyed it, os if he h ... I.cafes of 
(OIUe: years., or tome Acquittal'K for 
Ql!i,·Renu which he hao paid as Pc4Tef. 
tor, he ",ay produce WitntfTto to do· 
clan: what thor bow of the jijd pO. 
fefliou, ODd of '" dqratioo: aacI hiJ;oI· 
yen;, party may ukewili: on his pan 
prove tLc: conttal'J; Thus ODI: provel 
by Wm,dT" , II the Olher Foa. u·blC.h 

t< 
• 
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it may be juR: and ncccff:try to prove, 
ruch as Accufarions m Crimes, nndFafts 
conceited in Civil Munro:, eJtcept (ueh 
as the L aw does not allow LO be proved 
by \Vitnt:fl"cs, as h.15 been remarked :l[ 

the end of the Prc-.1mblc t Q. the foregO'" 
ing Scd:iOI), 

There i,." th is diJfercncc between the 
Proof by W itndfcs, which is the (ub
jta matter of tbis SeCt-ion J nnd the 
Proofs which "Vjtndl~ make in w ir· 
~Peilds ; that jo iJlcraicfDtcd.~ the 

ltD Cs arc penons which one bas the: 
liberty [0 dlt1fc: [0 be prefent 'ftC them, 
and incf ought to be in the number 
rcgulaH:d bYLaw, and of tb~ ],[a ~f£ 
which it prercnbcs j whereas 10 toe 
ProofS which lire [0 be treated of in this 
Scd.ion, tbe Witneffcs are ~r(ons who 
hape£ll bJ. chance to have knowledge 
of tile Faffi whiCh one would prove, 
without having been chofen:md culled 
upon to We what pafles, alld to remem
ber it. And thj~ is the reamn why in 
Jntor~:tti.Jms in Crinun~l "Pro(ecutlons, 
:lOdiil Trials concerning Civil Matters, 
the Judges admit the DepoGtions of 
' VitndT'es whQ would Dot be allowed of 
:IS p~cr Witnclr" to Deeds. Thus, 
for E:O(llmpJe0\' omen, who annot be 
\V itne['cs in a T e:!bmenc, or in g, Con
trJtt-, are admitted to give Evidence in 
Criminal ProlC:cutions, and Trittls in 
Civil CauCes. 

l;i.mm~- \Ve lh:lU put down nothing in tbe 
1_~/ w,,- Anieles of this Se8::ion, touehtng that 
OI(tHlJd fu- kind of Proof by WimefT"ct which 
:n~1 W:l.iOcalled Examination of \Virndfcs 4.tl 
lin ~fo-flllllr.m. " ' mt",orit".; whicn was in 
rJ ., ufe under the Romall Law, :md which 
rnocc. was likewife oblttvcd in Frantt, be[Qre 

the Ordinance of ,667, whieh aboli{h~ 
cd the l1Ce thereof I , But this Remark 
is made here, only to give the Relder 
an Idea of tbat fort of Examination of 
WirncJfcs which rcrvcd to prcCervc their 
Evidond to pofi"elity, .and to inform 
him that the rame is aboliihcd in Fr",,". 

• 

• O,JiMlltlfj ,64,. l1t, IJ. 

Thi$ Examinati~)O of \\'ilneffes, in 
order to pl"CrC1\,e their teftimony to fu· 
rurit~1 U\ed in the caCes wha-e any 
one 'ng that he might ha,,-e oe.. 
C':lfjOD for 11 proof by W ICne(fcs, and 
fcariDg 1M!- thqr Ihould dit, orth:nother 
lhmgea 8IoUld happen which might 
dcpnvc blm of hi< Proof, before hi. 
Law-Sui, ....., Co r.r odvanccd " tlt,1t 
he might be odlDitlal '0 =It<hi,Proof, 
or thit the JucIa could "".mUll: his 
\Vitneffi:s, he ckmandcJ lewe of the 
Judge: to ha\'e them examined before 

the time, that lheir Evidence m:ght 
be thereby pc:rpelUlltcd to fu urtty 10, 

But this prcc:tutlon, wbicb is ~ocndcd 
with many inconvCTljenccs, hilS bct.o 
judged uCclcG IikewiCc for ottv:r real!JOs. 
For thofe who m:ty be in h:lih: w m:tke 
their Proo&, may take their meafures 
accordingly; rna, make their Dcmand~ 
and allcdge their Faces, in order to hAve --
the proot of lhem decrttd, if it be nc
ccfT.try, without h;wing rccourle to .m 
Uf.'l,~e that is mconvcUJe.:nt and full of 
uncertainty . , 

40 Si ddctu.m chir08!.2'phum mihi dT'e diam, in 
quo fub conditione: mini ~ca.nla ddlira fuerir, lit 
IOtc:rim tdtlbut qUOCjoc id J'f'Ob:Irle pollim. qui rtf· 
tU poKunt non eilTc: eo tempore quo coodlllO ex
ritcrit. 1.40. f. Iflll~l· AJpnJ. 

Fingc dfc: tc:Ra quof.bm qui dLm COIlO"o .. o1ij 
lut mutabunt C'OQ,fihum, aut ilc:cnknr. aut propter 
tc:mpori. infCf"llIlum non e:mdC'm fidc:m ~Qt. 
I . J, S,,. f tlf c..,6wJ. Ed. 

ft may not be amiCs to obCervc hero'Ibrgl'llh''1i 
by the by, that the f.,me Ordinance ofilltJl'tJl 11-

1667 hath llifo aboliibed ill Fran" an_ bM1 ct 
otber kind of Examin:ttion of \Vitnef- ~fl"J ; 
fes, which wlSc:tl1ed Enrnht parTllrbts t , t'nnClC. 
pr a General lnquen, :t.nd which was 
ufcd in Q!.tdlions rcla,ing to the rntet~ 
pretation of fame Cullom, The ut:aa-e 
of thefe r nqudls was rounded on thI$, 
that tbe particul.1rc~ofitions of Cu[· 
toms wete conftd :lS Faca d. So 
that thty rccoivcd proof by W itnefT'e.s 
of thc urage and interpretation of fome 
article of a Cuftom. They ~led thcfe 
l nqllefis, /Mr'Tttrbcs, becauCe ten Wlt-
oefT'es were only reckoned :u: ooc: and 
thefe \YirnefTes wcrecholen from among 
the Officm of the PI""cs, and the Ad' 
voc:ucs, who were tbe Iikelict~ per10ns 
[o.know what was the Urage and Prac-
tice as to the DiCpofitions ot their Cur-
toms. But there lnquefis were ;tttcnd-
cd with :m iofinite number of incol1\'c
nieneo,: mal eatily l>e perceived) and 
the Superior Judges have better Wily' 
to lind out the: Icnre and meaning of 
Cu!t:oms, and ( 0 interpret tnat wrucn 
m:ly require an explanation. 

c OrJi __ 1/ 1667, ntt.;; . 
• .s<o. tIJI , /twlllh CJ"ttltr IN Tmtift -I ~.I ... 
~,J o. , .. .,Jt ,. ",J, 

("r&.J U/.('f ., 1M: Roman u_, ,. "/111- !' ~ 
Eumi .... r!wtM#s ill pc:rpc:tU~m I'd mtmotl~ 
N~f~ .,'" 0-, (~ "' Enclmd. A..J 
I. WtIIIIttM ., /II ,. Uhi6/t ~ j;/l. "';'fI-. 1ft/I 
"thl naw ... tbtu Ih. H'iMtfo If FW! ,t ~" IUj 

__ ,. .. Jt., /;It,. ~ .'~"J •• ""w 
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The co NTEN T S. 

I . 1l7itntffiS, and tbeir E"Jitft"us. 
1.. Uft 'I H'ilntffis ;" fill IIlIltleTS. 

3. ,/ThO "~J bt« Wil .. fs· 
4. r'Wt IjlUJlititS i" ff'it"tjfts. 
f . Wiln<}fis 'Wh. Mt [«[/,<l1td. 
6. IPit'"./Jts ",JJh. IJrt inltrr/foJ. . 
7. Witneffis ,,,ga&ed j" the filtNt mtn"tjl 

'With ~bt Party. 
8. lYtlnrJfos who "" Relattons, or .dl~ 

lies . 
,9. lI'ittftlfis 'Who art Friends. 
10. fI/i/f~Jfa 'Who art Etmllits. 
I r. /l/ilntJfis who 4ft Jomej/icks, ami 

dt~"tl '" lhe ptJrlJ. 
I L. WillltJfis 'Wh, 'WWtr ill Ibtir dtpD/

ti,lIs. 
I; . 'l'btrt "'Nfl b, IWI) WiUItJfos 10 tIIlJb 

• p .... j. 
'4. 01lt may product maltY lViI1~ffis. 
t r. Se<vrrat 'l)it'lVS by which 'We 41" I Q 

j«n!, .f proofs by Willltjfts. 
16. /f/il'1ll'jfo r (1.tainjJ-:vb4f1' IINrt /ils HII 

exceptiD1l, 1N,/n""'iflwn. 
'7' WilntffiS fila, bf ,,,,,pelkti If} ,iw 

t1J;Untt. 
18 . The Il'ifMffis o*t.bt " be t;(lIm;,,(tI 

", the J.dZ'. 
19. A.iI ,ug~I" b, firJlI'W'''· 
10. Exellpt of Wil"tjes, 'Which art (n/

J,i/ EjfoiZNS. 
1.t. Il'it1lt.!les wiM .", txtufod by rtafo_ 

flf tln;r Dignify. 
l.:z.. Utttrs of &"utfl fw the exa",;,t(la 

ti~,, of • Wil1llft ':Dbo livts out of 
fh, Jrtriftlmiotf of tbe COllrl. 

2.;. Y1n ,Advocate of the Party ,,,nnot '" 
II TYitnljs. . 

14- '!'h, ex~tfUS of tbe WitlliffeS paid by 
tbe PaN! ':JJbo [u",,,,ons the", . 

tf. A f.iJi Wi,"eft is pu";jb,d. 

I. 
lJf'iJwjf_. WlrndTes are perfons who an: fum· 
tfliJ ,bIr moned to appear in Judgment, 
.L1.W/tfItfI. in order to declare what they knov.r of 

lhe truth of the FaCts C01ltdkd be
tween tbe Parties. And tbe declaration 
which they make of lhemancr, is tbeir 
Evidence·\ 

• M 6dem tel gdl:& &dmdam. l. 11 .1 M "jI". 
H. 

~" The ufe of £Yidcn= is infioite, .c
:i1t.,jfN ;" cordi!'S to the ilia. oumi>tr of evcnu 
ttIJ"..utn. whlth may render the proor of a Faa 

I.'lCC'dThry, whetbQ- it be in Civil Mat
ters, or in CrimiDll •. 

·TdtimoNOnll'D _lUI f~:lC DtCI:O'arius eft. 
I. I , f. ., 't#. Mbibtn q~ ttitcJ polJ'uat 

npt:I rolUnl in crirnin:li'-n auJi~, fed n itm in peo 
cQniariis JhibuJ, fl('Uti rtl roJhilat. II. I. §. I . 

- JU. 
• 

All perfons of both SCJr<S l~ay be '.r ... .., 
\V ttnetfes, If there be no cxceptlon a~ '" • ",II. 
g.tinn them regulated by (ome Law e.lNfi: 
Thus, for £xampl<, Children and Mad
n:lCn cannot be admitted II W itnell'es, 
nor peOOns whofe Reputation has re
ce.lv~ fome ble:mi,fh, either by a Scn~ 
tence of .Condemnation in n Court of 
Jull-icc, unlcfs th",), be rdl:ored again [0 

their good Name, or by the In6imIJ![ 
their J»:ofcffion; nor thore-whom Qi:Fier 
Cau(cs may render incap:lblc of giving 
E\,jdence d, as full be jbewn in fhe re
qut:! of this ScChon. 

• MuliO' lenimonillm dlttfC' in tdbllW1lto qlli. 
deDI DOn pomit: ahis tIltrm porn: rcftcm dft' mll
ltemn, argumcnco eJl I..cx Julu de adultcrit qUk 1-
dultC}'it datn'l'l:!tanl rdkm proauc~~m: tdl:i
moniuro YCbt I. '1 0 . S. 6. If. ,III "f!. f.t. ~f. I. 18. 
f. it ttflill. 

• "',CJllibul tKNl.;nceMiciru.r tt'dimonium. t. t . 
t I. • ilt "jll&. ~rhm propter JUbriCUIll coaJi
Iii fill" .lii.m) proptO' nocun $t i"!imiam rir-a: 
{uz Idmiltendi non rWI! ad.tdlin)Q(l1l fuIcm. 1.3 ' 
S· f ·.tII (. ,. MHfl!h. ~,e Impubctt. ~nt . qu.i
que JudicIO publico M:mnnw em : 'llll COIllffi 1110 
iurqnlll'l rdl:itlltul non mt : qlllV'( In .,iocul", cur
tod~,c publica eric : qwt,t' p~ glJd:um &citt. 
l1:ttrit,e. iI. S. f. ~I juificio pullIlCO n:w crir. 
1. 10. HII. 

IV. 
The proors which arc drnwn from .... r.", 

Evidences, depend chiefly on [\'i4qU!li-1-1f.1 ;, 
tics that are nccdl'u'Y in the \V itndfc:s. W.Jllllj1. 
Probitye, which engages them to far 
nothi"ng but tbe mali i and a ftcddindS 
'jn relating the Ctr,("Ulnib.nces or the 
Faa, wlllch may thew the: \VitndIes 
to have been can.-t'ulllnd c:xaft inobfi::rv. 
ing and retaining them r. And it is: for 
want of one or the other of mere qua-
lities that Evidences are rufpcCt:ed, and 
I'cjcCl:ed. And th is depends on the 
Rules which follow. 

• F'.du~ moreL t. t." • I"". Eos tdl:a ad 
Vttiblem Jllrandarn adr;,bcl'l opc::artct, qu.I omoi 
NMilf. & potclltlitUI fidem rd~l ~djci.ul. de
blt2m poffillt Fpoaerc. " 'c. '" ujW. 

r Q..,1lOMD tides. lIOII ac:ilW. I. I . ,. tV wfI,i. 

V . 
Whatever provcs the want of probiry f . WfIJII!

in a Witnefs, is fufliaent to make hlsftr '1:.:
Eyidence to be re~. Th"., we dofoflo . 
Qot receive the Cridenct' of a PcdOn 
condcmntd by • Court of Julba: for 
C.bulluy, or FOl'p)'t or for UvJng 
bom faUC v..itncU, or tur wriu.,. n; .. 
f:t.mttory Libel, or for other Crimes'_ 
For there Condtmoalio05 cUt" blcmMh 
on the }ionoul of <be perfo", on<! make 

hun 
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.. him fbrfeic the orcpllt:ttion of Probity. 
And it would be the [,une thing, and 
Cr,at with much more reafon, jf it wc:re 
proved that the \ Vimcfs had received 
MOlley to give his Evidencc h, 

• ~:dit\lm fcio, In in pahliro judicii, calumnb: 
cbnulllt tdlimornum ju.1,cio publico ptrhibttr por. 
funt f Sed neque lege Remmi2 problbmtur, o!k JO
n io; de .i, &: reperundarum~ lit pcculnus. eo. 
hommu tdliluoaUum dittrc non vetucnmr : ftrum
wnell, quod kgibuJ omi1Tum. d~. non omirtctur 
rdigione judio.ntiuln. I .• 3. f, .. II}M . 

lLgc Juli' 3c!.Ni C'IIVetur ne 11:lC lege in rcum tef
fimonium dicere littlet. qUi Judlcio puWko J~nm:1-
CUI crir. 1·3 ' S· T. ,u. 

Repctuuduum doimnltu. ~ ad trllarnentum. 
nee .a reJlimotllum :adhiberi pottll. I. If. tHo 

Ob Drmt:rI faruoliim damnatUl, irudbbtlis nt. 
I. ~, . nJ. 
. • ~i ob tcftimolUum dl«ndum~ nl non dim.
dllm, pecuniml KUplfl"t judiatll5, .d cooyiau, 
uit. t. ]. ~'f.-. 

VI. 
6. Wftr.t/fo., If the 'Vitnefs has nny jnrcrdl in the 
U"" w- F2tt .conccrning which he 11 de~ to 
t,,~'fti. give evidence, he will be rejcB:ed . For 

one COll1not be fure that be will make a 
declaration contrary to his owo iote
",n. 

I NuUUI idooeunelW in rcfuaintdli~tur. f. 10. 

f. til ujl". Omnibus in tc prGprU dkcndi tdt.i· 
monii hculfUCm jun fubmoycntnt. 1. 10. C. tN. 

vu. 
,.W'llWffi' 'nhc famc rcaron which (crves for rc
arc.,fi III jefring the lcftimony of perfons intcrcft-f- etl in the FnCts that arc to be proved, 
:"~J." makes the tdomony likewife of the Fa-
1'..". ther in the: Caufe of the 5011 to be rc-

je8:ed, :IS alfo that of tbe Son in the 
Gaufe of tbe F:lthcr. For thc intcreft 
of tbe one touches the other, as his 
own Jm?PCr intcrcj'l-, And altho' the 
Fatlll!r ibould offer to gi,'e evidence :1.

gainO: his Son, or the Son agiinft his 
Father, they would not be :l.dmitted to 
do it. For this :lffcB:ation and fOrward
neu would render them fufpdl:ed of 
luving an intcotion achtr to hvour, or 
to hurt I. 

• Tdli. ~ ~ !ilio, 3IJr filiw pmi DOD 
eft. I. 9. f. .~. Plrmtn .. l.bcI-, .Icern M
.. er6lt Ie; ace "t'OIcntct" tdtimonium .!mittc:ndl 
fwt. 1. 6. C • ItII'. 

VIII. 

And jf 'here O\oulJ be "nf enfT>ltJ' br· 
tween thore pmfons aDd ttlc \VimdTI.·s 
who are their Rcl:mons or Allies, fi,ch 
\Vitne(fcs ought to be rCJIX cd With 
greJ.tet rcafon. And they m;ty on tbelt
Jr.lrt rcfufe to give their E,·idczlCC', e • 
fpecially in Criminal Profeoltions. \Vc 
may reckon ill the number of Allies, 
with rcfpa9: to the ufe:: of thiJ R ule, 
thofc.who :\re ~nly (0 by SpouCil" lhe 
Mamage not bemg ro. Jet accomplifhcd '". 
And we muft undcrfbnd ConC'mguinity 
:md Affinity in the cxtrnt of the degrees 
regulated by Law·, 

• ~ Julli. judiciorvm pulHicorum oYetur. 
r.e invito dcnuntirtur Uf tdliruolllom htu dqr • 
verfus foca-um, ~, 9"itricum, privignutll. 
fmnurn. lObrilU:m, fobrino n;,uun, cof,e quI" pri~ 
ore fPdu runt;. I. +.8. i,ttl". 

In kglbus qwhUI clOcipitur nc~. IUt foctr 
in,iru. tcllimonium di~ ~ur. ~ I"p
pdbtionc fponfum quoque 6h:e contmul placet. 
Item foccri, fpoo& pjtrem. i. f. t(N/, 

"In Fr.lnlc, ~ ,.", Or~ PI 166r.1it. 11. 
Art. I'. thl Ttfo",-., if RrllfI.u. /PIJ AJWJ!. t4f 
, .. t/fl. "'till in>1l 10 thfCltIDm 11/ I-'~".~ 
~tn,~. ;1~IJf8rJ .cn.,1 AWt~, .",_r. It M / •• 
" 1If.t4Jl ,~, 

IX. 
The tics m~c by flrilt Friendfuip ,. w'.ntf 

or engagements of F~miliarity, m.l)'fol'" '"' 
Lkewilc render fufpect: the teftimony F,.-b. 
of a Friend ill the wufe of his Friend o. 
And this depends 01) the prudence of 
the Judge, :l,Ccording to dlc quality of 
the tic of FliendJhip, and rh:l.t or the 
mas and circull)flanccs. 

• An amlCUI ~i fit pro quo ttftin"lOQium dar. 
1· ,·t:"uJ.6· 

Aml<;OS '2Ppcllire dcbemus. non /CYi no:iti.t coo. 
juI:Klos: fed, ~ibw fua-int jur-2 cum p:unfllmib~, 
hncAis fimililrit~tll lJu:cfrta'ii"U'ooIbw. 1 . .1.11· §. I r 
f. ., ""'. fip. 

X. 

/ 

he Enmities that arc between Wit· I O.U'ilrwr 
ndTes nnd the perfons :lgainA: wholllft' --.,.. 
they dcpofe, . are jult C:tules for doubt_ bstfNfu. 

ing of the: fidelity of their ttflimony. 
For we ought to mjllruft that thcir pif-
600 m:1.y lead them to make u decl1l'2~ 
bon prejudicial to the interefi: of their 
Enemy. And unleG: tbci(· E,,',dcnce 
were accompanied with (orne other 
proof, it would be fufpicl()Ui Sf, thac 
we ought to judI!! bv the cil'CUmlbnecs 
of the quality of ,he perrons, of the 
('Jure, and ~uences of the Enmity, 
and of whc. rdWts trom the other 
r-fs, wIIat rqrud ougbt to be had to 
the foB: of Ennii<y r. 

, An inimiau et tit *'t"tt'b qae'ID cdLmooiuJU 
("'. I. , f. '" "M 

FaciJC tnClltiUOWf inimJci. Cmd COPltJ hr,.. 
bmdI6Jcs. MltDOtl h:r.br:rd.. i. 1.~.", ... 61f' 
ff." ,.4· Y. Nnt·90' f.7.i.17· C •• 0r}. 
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11 .",IInt/- The pcrfons ,vho have a dependance 
In_lINon the pmy who would nuke uICor 
~trd.J·lheir tdlimonYl ruch :l$ Menial Ser· 
- ~ vants, bring fulPcCtcd to favour the in
~ r Fr· ttteft of their 'Ma.tler, and to declare 

only what he defires, their Evidence 
ought to be rcjcB::ed 11.. 

• tdonci non \I~1\1f dfc tdUs. lJuibiu impe-
uri potcli u t ttftel JPt. I. IS. ff. it ttJIIS. . 

T l:nrs C'O~ qtms att'Ufalor de dUnlO proclut~l"It, 
iQt~i IlOIl pll<'ui t. 1.14 . fOIi. 

Eriam jure ci.,li domdUci Idtimonil nJcs im
pn>b=. "l ' c. "". 

XII. 
Il .WII-f- It is not enough to efbblifh an Evi

fu "tM- deoce beyond all tXC~tion, that the 
"'" ~ 'Mr rrooity of the W itndS be not caned in 
.!'JlIIfIN. qucllion ; it is moreover necdT:uy, that 

his dcclamtion be fic:<ldyand fum. For 
if he varies in his :lecount, depofing 
ciroumfbnces and fiu9:s that are different, 
or eveD cODtr-Ary) or if he waver in his 
dcpofirion, and be himfelf in doubt of 
[he faa: which he relates j tins uncer
tainty, and thefe variations Tendons. his 
Evidence uncota.in, tbey wiU caute it 
to be rejcClcd '. 

, Ail hi.1pnr:cipue nillttldus(tdWnooiorum vfllS) 
quorum fide. noll nciIlit. I. I. f. Ih "PiA 

TdW qui adve:rfu$ fidem fU2m tdl;nionh ncil· 
bnt, audieadi non funt. I. 1.ff. J. 1tfii6. 

. XlII. 

I] . -n",., In an the cafes where Proof by Wit· 
m4 11t ,., ncITes may be received, it is ai:ttffiuy 
::::.1" If that there be two of them 1l.t leafr; and 
,"". • that number may fuffict, except in oaks 

" .. here the Law demands agreatcr. But 
one: ftoglc Witncfs, of wha.t qu:l.hty fo· 
ever he may be, makes no proof r. 

r Ubi nu*"" rc:/tiUIli nonliljicitur, etiam duo 
fuJ1idcnt. MuraU .. tnim eIocutio duonuQ nmtro 
atntelll" dl L '2 .• r. U ItJ; •• 

S,mili modo Un.1ti~ ot unius rrAim I ..... 
*",0 Judkum,. in qu:.cumque aufiI ~ p!laar 
IIfmkn. Et nUDe manifdlC _cimtll, ...... 
~ td'lu rd"p0a60.. r" II" «iaaaS 
~ Curio boooi, fOlpI. I.,. So •• C. " - ,~. 

jut objeCtion 'g:tinll one of the \Vit
nclr(,...~ or even ug:1l1lfl: tllem hQlh; for 
[heft 1'Caf!>nS a grctter number' of Wit
ncffes may be examined, and eveD feve· 
,,\ out otone :and the r:une I:I.oJO,.-IUCIl 
as the Farber :ula CliifJrco, thAt the 
EvjdenCe of the one may make up what 
is dcfcaive in the tdUmony of the 0.

thers, and that aU of them together may 
make up an entire proof of the truth . 
Dut the Ijbcrty of producing many Wit ... 
neOes ought to be reftrnim:d.bY'the pru
dence or [be Judge, jf the Law has (~ 
no bounds to it. 

I Qtd.mquim 1)'libu2am ~ibaJ JmpJj(J'jmus nu. 
1nC'\IS teltlum ddinitus fit, nll'len ex C'Ulnitudoui-
bus Principum hzclkentia.J flLfficia)(~IJ)..!J)C;(Um 
tciium cwr£htIJf, H. ;rudlm mo&n:nM: 8t cwn' 
fo!um ftl.llnaum fdhum quem nra:fGrium rifc pu- -'of 

tlIvcrint. ttoari pttWJrUf: ne ex n I'W'1 p.oIC!gc..e 
:ad (cundo. homm(f fUJO:RUII multfrUdo ttftium 
protrw.tut. I. I. J. 1. If. u trflil';'" 

P:1ttt &. filius qui in potdhllc cj\1S cn. item duo 
fntrCI qui in cjwckm p3tru potefbte {unt, tdb 
utrique in codtJn I%ibmcrllo, vel codem uegotio 
fieri poJI'unt. Q.uom1ll1 nihil nocet CI' Uft:I damo 
plurts Idld UcnO tqotio adhibcri. t.. 17 . fttl. 

.., thl Ori'NltUI t( ·Fruce, ;1 ;. "'-'ttJ t. ,u
"..., _, , .. " tmWit_g;II. r«hI"'" .en:,t MIlt. 
ttrl. Or ..... l{1#6. ArI. ]1." 1+,8. Art, I] . 
"'IH' eMp. ,. Art.., Or .... ,.[ 1('61~ 7ftu 
:U . Nt . 1I . 

XV. 
It is nCfc.fTary to add to all there Rules, Tf.~1 

in relation to Proofs by \Vitm:lfes, thatW~I" 
we ought to confider their cond,ition, ... ht:h ~ 
their m:mners, their efb.rc, their con· -; ~ " 
duCt, their iotegt:ity, their reput:l.tion: wllnt/ts
I f their honour Ilas .received Qny blemifh 
by • Condcmn:ttion in • Court or Judi
cature : If they arc 10 a condition to 
tell ule truth without rc,gard to the 
perfons interdkd, or if it JI to be fear· 
Cd that they are under (omecng;lgcmem:,. 
or have fome inclination to favour one 
of the parties, is if E.hey arc friendJ, or 
eaemiet to one or other of them: 1£ 
tlioir )""'erty, _or _ '!.~"'!'. <,,!,ofe .them 
10 Jrc _P~O~~'Ulg fuc:h «!li-
mon, IS ""y be Ie to one of rhe 
PartICS, accor~ .. any. 
thing or we . ; If 
thdi' 

.' I 
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. ... fl ight that it is not nccdrary to be fo 
tXaCt.: in the Enquiry as jf the matter 
were only a bare Aaion of Sbndcr or 
DefJmation, in a 9uarteJ between perl"ons 
of a mel'.Ul condition. Thus dle righ,t 
judgment that is to be In:.lde of the rc
'gara which ought to be had to tbe Dc
pofi tions of W'itncffcs under all thefe 
views depend! on the Rules which ha .... c 
been explained, and on the prudence of 
the J udgcs, to m:lke a right application 
of them, according [0 [he quality ot 
tile FaCts, and the circumtlnoce5 11 • , 

• 10 teQimonii, d~jtas, fukJ, mores, gra"ilas 
cxaminaDlh ell. I.~. P ,tjlib. 

T!ftiumti~1i diJj~taenmi~dl. IJWque 
in perrons torum cxplor.mda tt1.Int imprimis: con· 
ditlO CU}Ui"qut'1 utrum quis dcOIIrio. an lebdus 
fit: & an hondl% & incuJpm: ¥itJt;-i"n "1:1'0 n~ 
tAW5 quit, I5c reprcbcnlibilil: ar. ~cs. VdJ:ge~5 
lit, ut luai crus:l. quid f.lcilt IlImlttat: vel :loU Inl· 
nUcw ei lit advmul quem tcfiimoniurn fen: : ,'.:1 
Imicus ci lit. pro quo tdlimoniurn .ut. N:IUl ii 
careat fufpiciooen:ftlmonium, vel proptCl' perfOMlTl 
I. 'iU' fc:mu. quod honli,lb fit. vel prop~ nUI~ 'n, 
quOd rw:que lucri. neque gr:tti%. ncqu.c inimicitiz 
aula 6t. adrnittc'lldus eft. IdcOque Dlvw Hldri.
nu. Vi.,;o Varo legato ,vrovinci:.: Cmcix rc:fcripfit. 
cum .sui j~t lll2gls ~ffi: fcirc. quanta !ides 
habnUh 6rtrllibuc vc:rbi cplIfO&: hzc funt. Tu 
m:JgN feire potu'qUII'L1.:I fides habcntb at tdllbur : 
qui, &. cuju, digait:lti. &: cujul :tJlil~oni. lint : 
& qui 1im7Iici~ .,ili ftnt' dicere, utrUm unum ClIn· 
dcmque medibtum fcrmoorm Utu1a.int, :1ft ad ~ 
quz. unerropvcru, ex tempore "crifuuiIII rd'poa. 
llicrint. Ejuli~ quoque principiI CXtlt tefaiptum 
lid Valerium Verum, de cxcudendaJidc te/lium, jn 
r.zc vaba : ~z ~enta:-ad quem modum pro-
bllld;:: cuiquc rei tu1liciant I nullO CCftO modo ruts 
denluri potdl. Sion n~ femper, it3 [~ fine 
pubbci$ monumenti. cujufque rei vcritat dcprc:hcn
d lU.lf. Aliunumenun:!tium, :ala. dignim &.uc· 
u,..iw, :lllils vdud confmricns nIDa «mfirmat rei. 
de qw. quvitur fidem. Hoc ergO folUm ubi re
faibere potrum fummatim. non uti~ ad W\3m 
.probation;s fpet'ian cognitioneftl fbtim ':&lIlgUi de
. ~: [cd ex fecuetttis aoi~ rui ~ftimare 0J!01-
tere. quid aut c:7cdu.- aut parum probItUI1l tib, opi. 
aanl. I. 3. J. I . ~ , . 60 1. ff Ih ,,,,a. Si td\ta; 

. omncs ejuCdtm boodl:atls, .sc c:ti£limltionil fint. 
negotii quantu. lC judicis motus CIlm hi. concur
~t : ~~;:m fuat omllD tdlimonia. Si ,er:'O tt 
hi, 9 ' teorurtt) .1iud ducetint. lim imptri nll~ 
mt:to, crcdeiidum eft. Sed quod IUturlt ~i 
COJIvenit, &: quod inimicitiz. aut gnti~ fufpioone 
caret : ~firmahi~9.uc. judu IDOtUm animl lUi e:t 
Irgumtllw. It tt:ilimolloiilo ~ ~ ~~ 
vcro pr~ die comperait. - Woo min;r. ~ 
multitOOinem rerpe.i ~tet": fi.d ~ ~am fd'~ 
timoniorum fidem. ec tc:ltTmoctia quibus potiOS lu:t 
ftritari. amJlit. 1. 1.1, S. J.ff·. Itfl~. 

XVI. 
'6." ..... , It it DGt ground enougn to be 3fT'or
~~ cd of the truth Qf the DcpoIitions "_,,t'. of Wrtnd1a" that their integrity is 
~...,. weI1 Imowu I and thcrc!i>re IOcing it 
~ .. ..w. may happen that the moft intclliC 

and _II' 6..,.,.. pc ....... m.1Y have 
dca:iva\ by "'!leis, or theY then,rel. eo 
mifl!oln. "'her Ja tile 1:nowkdge of 

VOL. I. I 

ti,e perfoas, or in fome circumlbnce5, 
or even in the FaCti; it is always pru
dent for the: Judge to confider well the: 
Depofition.~ of aU the' \V ,mefTcs, e\'cn 
of thOle \'Iho are mon to be credltcJ, • 
and to fee whether they agrcc with the 
other clc:.ar and certain proofs hat mJ.Y 
be had of the truth of the F~ :1.00 
drcumfbnces. And m order to give to 
the Evidence ItS JUll ciTccr, it is Ilcccf-
f:l.1'Y to gather [be [ruth out of aU rh:l.t 
appears to be cettain In all the proof, 
together x. 

• Ad (jn.j,ontiurn) ()ffidun) ptuillt'T eJu' '1 UOII'le 
tdlimOOlI fidem. quod intt'gf:t' f1omu. bumJ,l Ih~e· 
rit, ~c. I. '3 ' '11 f. jf.,(, trf1i6. 

XV II. 
T he pcrfons who are fummoned ,to I' II .•• ",. 

give cvic..lc.:·nce, :'Ire obliged to Con,e a1tdr" m"r ;,.. 
decbrc what they know of the mit[C'!. ''''''pdl,. r. 
F I ' f d ' . h I'~f! r1Ij. or t 10- Coo,cquencc 0 IIcovcnng t CJtJlN. 

truth of FJas nccerrar)' foL' the Admi
niilmtion or Jutbce, is what the Pub-
lick has all incerc(~ ill. So chat the 
Judge may compel thofc who refufc to 
come and ~ive their evidmce, whether 
it in Civil Matters, or in Crimil1:l1r. 

, Non ell: dubitaraINm quin tvOCifldi lint (te.lkt) 
quos ntttl!:Irios fa ip6 cogniticne dcprthc:ndcrit 
qui judint. I.}. WI f. f. M tift,.. 
. ~Jtllri? Ju?c:t non .r~m In cr;miiUlibul JU' 

dJCIII, ftd etlam m p«t.mIlU'III, unllmquemque cogi 
u:ffif'l]()oium ptthibcrcdc: his qUI: novit.. 1. 16. C. 
tit Irjtii. 

If II" WI"Ift{s .(.,., r .. • ,ptlfl' In ,ht S"trImMI .it" 
.,m"b hf u [trllrJ. 1m JMJ:.r t(MMm'IU htm It! /I Filii, 
fw .h.thMs(MJs ""'J ... ttuiUhttl .. J f"., -' r1II/Io 

w f"'J. ",., bt im;.if_J. III lilf. N .'1lOl ob? 
fbi s-.t. Stoe lhe ei$hth Article: of the twent)' 
[<.<oDd 'J'itle gf the Ordinance of 166]. 

XVIll . 
It is not enough to give to the dec1:t- IS. TMI 

ration of a WirOclS the effeCt which itWir,.~j{tJ 
ought co have in juflicc, cbat (he Wit_ lUi'" If/' 
Dds himfdf writes, or C:ll1fes anotber to ~ '1 
write his Evidence, and thl\[ he gives y,I"f. 
it or lends ic to [he Judge; but it 1S.
cdl'ary that he appear before¥he lJd!lt, 
and tbat the Judge himfe:1f interro~te 
him, and PUt down his declaration in 
writirig ·. 

• Divus I-fadriatIw Junio Rufil'lo proconruli Ma
CatoGiz rtfcrlpr.r, ItfoJ1ru fr. _ wfo-iu qtJit",. 
",'" Vqba epiftoliit ..a _ pamm pertioeod.. 
hzc fUllt. Q!&od crimial <lbj«trit IIpud meAluan
del' A~ acquit DOD PTObu. llK' tetla prodIlocbat. 
fed tdlimonil. ci -'eb&t, quibult.pIId me Iocu. 
00Il.d\ : DIm ipaiu~ ffiko : quem f'mli.. 
If.t ~ pddem, -vt II dt: fide tdlham q.' 
ta«. ac..m ~c:t quoJ iatmcbtt, ~, I.,. S.!.(. "HI., 

Gabiri;o quoq~ M.¥i~ iCm ~ Ua '* 
.-"';p5! • .Jio .. -. ~;'m ... 
~IJI •• ,dlimoo.iotum qua rco~1 ,foIc:tIt. J. 

" f· .. 
M u\ In , XIX. See-
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'9 . A1:J Seeing it is to the Judge, and ttcn 
_Ii;, III Nro Jullicc it fel(, that the Witnds gives 

/ --". hi! e\ Kienec, Jus declaration ought to 
be prcc.cdcd by an Oath, thllt fie will 
fJX"ak the truth; that the rcfpeCl: which 
he owes to Rc1igi n may engage him 
to give his tcfi-imony witn all the fide
lity, and all the o:aetncfs that Jullice 
nnd Truth may require. And jf he has 
no knowledge of the Faas :thoU[ which 
he is illtcn'o,8!tcd, he mull: C\'CD (wear, 
chat thofe has arc unknown to him ', 

• Jurisjunndi rehs;one Idles, priufquim rcrhibe. 
IInl rdtimooium, ,amdudum :u'Gbri ptz'ctpirmu. 
J. 9. C. J, "flli 

Cum Sac.nmcnti pn:lbtioDC. I. 16. rd. 
Vel Junrc fc nihil compo-rum hIbtTc. i.l. 1'6. 
. \" rbr _h Ann .f ,. hffIfJ fraM Titk fj tw 

odlMWt·f I66,. 

XX. 
H .L\'(HftS Tf the: \VirneffC1 have excufcs which 
"wu"'f hinder them from comins to give their 
In . .hth e\'idencc, 'hr-y may be dJfchargcd from 
.~ r.Jkl cOlllmg. 'I'hus lhole pen OIlS whom 
1 '#IN. fickncts, or abfcncc, or any lawfUl im-

pediment dirablcs from appearing pre 
the Judgc, their appe.u-.lOee is difiJ!nfed 
with b. Hut if their DcpoGtions be 
ncceff:uy, the Judge may go himfelf, 
and examine them in paCon, or may 
give Commiffion for that purpofe to an
other, according as the quality of the 
Faa may require, and the Laws and 
Uf:lge allow of it. 

• InYiti tdlimonwm dic:rre non cogunrur feno;. 
v:dnudinarii, vel mililCl, Yel qw cum,Mlgiftratu 
Rdpubla Clu1i abfUDt. vel quibu,valire 008 lim. 
I. S.f. _ufo. 

l.qc:" dicrndo tdlimc)Dio uCllfiotur. L 1.~.I. 
I. J. Sec the follow;ng Article. 

XXI. 

tl.(lltwf There are fame pcafons whom their 
f • ..... Dignity exemp" frOm appearing before 
t~ /' the Judge to give Evidenc.:cj bUt in the 
:.. DW- when: t1ic teftimony of ruch JX"-
""1' (ons may be nccdl'ary, the Judge muft 

~ive proper dirc&ions therein, accord
mg tQ the diJfercnt Urages of Pbces, or 
application mull: be made to the Prince, 
if the quality or tbe Fn8:, and that of 
the W itndS may deferve it (. 

~ EttqJt" tJmcn perfoni. qua: ~Ws prolu'btd
tilt .ct tcIlirnaoium cogl, I!c am illullribus. Be 
hU qui fupnt; illufbu Wilt, om fIc:n forma intervc-
aiat. 1. 16. c. M ,,,.. lliud qu~ue u,aJn&.biJc 
eft, ur., (j ft'l ctiglt. tIOG tlntiltD print! • .fed 
citro ~ftmw;, am prabri nw, tdtimoaiWD 
clkaAt. l. 11, ,. 1.(_ttjM. 

I rem '-tuI OCIIIfilit pnrtomn, tdlimoMim dare 
dcbmia JUdn adulcw:rii ovd. i.S. I."'J-. Ad 
....- ~bo, oorq .. qui nIotudin< imp<diuo-

+ 

M. oomum mitti oporrC! ad jUTtndum. 1," I.!'. 
"1""1Itr. Sc:e tllt prectdlng Article. 

xxn. 
If it happen in a Civil Caufe, that an. z.., 

Vlirncu has his abode without {he Ju- ( RIW 
rifdiCtion of the Judge who ought tofor."'ru. 
take his Depofition, and thllt by rearon -;-.l 
of the tOO great dllru.ncc, or of the in-:"" Z;:' 
difpolition of the '''hncfS, or for othcl'_ tf I~ 
caufes, he cannot be examined but on Jw,iilha 
the pl:tce where he jivcs; the Jl1dgc~ 
who has cognizance of rhe Caufc may, . 
if it i, necelfary, rcqucn the Judge of 
the place where the WitneCs rcfides to 
cx:lmine the (:tid ''''itncl5, nnd m::ly give 
him a Commiffion for that effiil::. But 
in Criminal Prorecuuons, the WitndT'cs 
ca.n be ex:unined only by the Ju~cwho 
takes Cognizance of the Crime . 

• £1 ~ooni~m fomus dudum falbm kgem, ut 
Ii qui. hie litem eJ'ercat. oponc:u. aulcm in pro
vinclzparlc aliqWllpproimi. &c. NVIJ.go.,., .1. 18. 
C. If jtil,.,. Hzc omnill in pccunilrl'iu qlDl:' 
lhonihIM illtdligcntCl : io Cflminalihw eDim ill qui
bus de ~is dl: palculum, omnibus modll tpud 
j\ldlcu rrzfcnuri tdla., & quz funt OS cognita 
docttc. I. NVIJ. f . f. ;" f 

7lrto 1-11' .11. t.tt~ c.pr~ (d. CAllft, ",. 
fllltftl thr JII4:1 '" Iht Ihtr .bn, ,"'W""'(s WI, ~ 
Id, hll IJ,~tlMl, twJ trwl h;". .. /"HI' I, " II '" 
.C-miJIiM fw llMttnJ. V.Nov.IH-' c. f . 

Btl. thf ((JIJjt'lHma liHu II Ul:tflllOtll' '" "" tbe 
¥ T,xr • • hnI iht m.mr tt/IIIN If Ihr tn'f ( .. 
Oimt, ,,,, tuttJfty '" trMjrwum, IhI WU/lf(s .I,h th' 
C,.;minlU, II .1IlJl]Jt1 jllft m#f'I" 'fl'/, the WIIIWfi Hllbt 
If 6r txnmmu" ,hr Jlliist hfWf whirl, rht TriAL II 1».. . 

XXl1l. 
Whoever have been imployed as Ad· 11. 7k 

vocatCS in a Caufe, cannot be \V'itneR'cs..u:."t 
in it. For thcir tcftimony would be'./' tht I,... 
either (ufptited, if it were in favour oft :-:. 
the perfon whofc C.ufe they had dc·oIi. 
fended, or both uncivil and rurpe8:ed, 
if it were ag:rinft their Client. And io: 
is the (:une thing as to Prottois and At· 
torneys, and other J>C'foru who fhould 
happen to be under the Cune engage
ments'. 

• Mandati. ovnur. ut ~. attmdant. oe pe&
troni in aua cui patrocmium pndtitenant, tdH
monium diem. ~ &: ill cxcalroribus ~ 
tiorum obfct'viUldwn dt. I .... /' • • ttfli&. 

XXIV. 
The Expenees which the Witndf'es 2.+ 1ltt 

:u-c at Jar their Journey, and for their~ 
attcnd:mcc to give theu tefiimony, are ftt tM 
lepaid them by the Party at whole in-_PfItJ 
fi::ince they have been cited; and that ... Jit!'" 
by venue of an a.-dOl' of the Judge,- .... 
aiKI according :is he lha11 taX them c. 

, TlIi. debet dIC cautio jud.kantu. ut vtrItur!' 
(tdlibw) ad }uJlcilUnt per ac:cu1itertm. Yel ab his 

P" 
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-- per quo: futTmt poll:ulati. fumptus competClltta 

4ni pntc'paal, J. II. c. « tll;;, 16. m f. ftIt/.. 

XXV. 
If.A/lI1ft If it happens that :l \VitncCs qn be 
wII"'fi " convicted of luviog given F..ICe evidence, 
,-fhtJ, or of being ~tty of fome othcr mode:-

meanor, as It he has divulged the tenor 
of his DcpoGrion to the Party accufed, 
he may be punilhed for it :according to 
the qu:uity of the r~ and the circum
fbnct.<;!. 

• Q!li F..lsO ,d nrie reftimonil dil'erunt. vd 
tltri911C plrti prodidcrunt. , judkibul com~ter 
pumuntur. I. 16. f. M tt/f',j. 

SEC T. IV. 
Of 'PrtfumptioN'. 

The CON TEN T S. 
J , ])8finiJjon of Prefomptiolli. 
1 . Pre(umprions prong, or weal:. 
~ . <J'be fOlmdation of PrifumptiOfts. 
4- PrefompJiOlls are eith" ((lneluding, or 

tlflu,.lain. 
r· ~'iVO forts of PrefumptiollI. 
~. PrHfs, witboltl lf7it"e}fi, tlnd 'lDj/~ 

Old W;'i(ing, "y 1& JurCt of Pr~ 
[umpl,:ons. 

1 - F"Ss which are held 41 If Me . Fa8s 
thai mujl be prrJ'lmJ. 

8. /1 depmdl on the pfllfitnct of Ihe Judge 
to diftern Ihe effttl of Prifumpli
onl. 

9 . Exaltlpl, ~f (J Fan 'Which il is nutf 
fary 10 prow. 

10. Exa'1Ipl, of a Prtfomptioll welt 
grollmktl, tbal 'What hal ~n paid 
'Was tllle. 

It . Anolher Exa1/lple !I ffJally Aceolt":s 
htl'Wttlll'Wo ptrfolU. 

t t. Another Example, a Bond troffid or 
lurn. 

I 3. £x.1IIple of II PrlfomJlifm Ihal prtNtS 
1fOlhing. 

r 4- Examp" ~/ tJ Prtfontplio1l in an all
t;,nl FilEt. 

Jr. .4 Pt'efi"'Pti,,, of (",oth". '1IlIIlIr, 
tban tboft ",bicb f'"" fir Pr .. f,. 

16. Allolher tituJ .f Pr;folltpl;on. 
17. A."h" for, .f Prefompli ••. 

I. 
1; l'JIfof- ~crumPtiODSareconC{,'qucncesdrawn 
';:.,(Pn- from a faa: that is known, to Cove 

,..,. or the dil'covery of the troth of a faa: 
that .is uncerfaUt, and which one redu 
10 prove. Thus, lOr Ex:unple, in. Ci
vil Concern, if' there is a comeft be
tween tbe PotTeIl'or of. Land or Ten": 

• 

ment, 1l1ld another who prrtends to be 
Proprietor thereof, it is a Prefumption 
that the raid Land orTenemenc belongs 
to the Pun-eITor : :tnd he will be nuin
rained in it, if the other does not prove 
his right j for it is ufual and natural that 
no bOdy tltkes polfdTion of a Thing 
without having a Right to it, :Uld that 
the Proprittor does not JY.1tiently fulFer 
himfelf to be: turned out of his poercf
lion'. Thus in a Criminal AfF.Ui-, if a 
Man has been killed, :md it is not 
known by whom, ami if it be difcover
cd that he had :l little while before a 
quarrel with another perron, who md 
thrc=atened [0 kill him, one draws fl0m 

this known fua of the qu:mtl and 
thre:uning, a Prefum,Pcton that he who 
had thus thrcamcd him, may have been 
the Author of the Murder. 

• Pol1't'ffiono; qu:u :Id te peninerc die,. more jtl
didorum pn-laJucre. Non c:nml pofldfori II1cumbit 
net"Cffit2~ probandi. cas ~ [c pertinere. Cum te 
in probatione ccif:ulIc. dominium apud cum re
m:mcat. l. a. C." ~MNu. In pari Clua pnfI'dror 
potior hsbcri debet. I. 118.,.. ",. 1'" Cog' 
polfdJ'omn. ab to qui Cl'petlt. titulum rU% poaer. 
tioni. dicere. incivik eft. J. rI. C •• /"fll . "'rU. 
f.lIIt. C." rri 11"'. Seeconccming the Prd'ump
UOG in favour of the PotrdTor, thst which is WeI 
of 'it io fbi:- Preamble to the fourth S«lion of por.. 
fdTlOIt. See the fourth Article of this Sell:ioo. and 
the thirtccutb Article of the lirll Scffioo of pof.. ......... 

II. 
Prcfumptions are of two kinds, fome J..T'nJ_~ 

of them al'e fo firong, that they a- /1I/iU Jnt-,. 
mount to a certainty, and ate held as '" .."u. 
Proofs, even in Crimmal Matters b. And 
othen: are only Conjeaurcs which leave 
fome doubt. 

• Iadieia l'CIU, I)UZ jure non n:fpuuntur, DOn 
minoftm probltiOlUs. quim inllrumcnta contiDeot 
6dem. L '9. c. II ,,; WUit. Sciant amtli aa'U.-
6.tora earn fc rem dtli:m: in publiam OOI:iooem 
dcbere, quz munita lit idoncis teftibul. td inflnKb 
apcrtillimi. documcntil. ,d iadicii. ad probItio
ncm iodubirati., & Juee dariotibus upeditL L tJt. 
C. M~. Sec It the end of. PrambIc to 
this Title. the remtrk toUching the Edltt of s., 
the S«ond of,.,....,. conccrningWomesa who have 
coocaJed lheir bciag with_ cbiId. 

III. 

The cert:Uncy, or uncertain~ of Pre-- J .~t-
rumptions, and the effca which they ':::;.:{.. 
may have to fave as ProofS, depctxk on.., ,. 
the certainty, or uncertninty of tbe • 
FaCts from which the PreCumptions arc 
gathered, and on the jullnefs of the 
confequcnces which are drawn from thore 
Pa&:s, to prove the FaCb which are in dif.. 
pute. Aodthis~son the connexi"on 
that maybe between theknownFoCIs,and 
thofe which are to beprovcd. Tbusone 
draw> confequenccs frOm eaur .. to their 

Etrcas, 

• 


