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Effeéts, or from F.ffefs o their Caufes: forts of Prefumptions: One is of thole
T hus we conclude the truth of a thing  which are authorized by the Law, and =
by itsconnection with another to which whith arcappointed tobe held as Proofs;
it is joined: Thus, when one thing is and the other 1s of thele of which the Law g
fignified by another, we the leaves the effeét to the Prudence of the !
truth of that which is fignified, by the Judge,whoought todifcern what may, or

certainty of that which fignifics it And may not fuffice to give to a Prefumpti-

it is out of thefe different Principles'that on the force of a Proof. Thus, in the
Signs, Conjcétures, and Prelumptions fame cafe of a Poffeflor, the Law will
are formed.  Concerning which therc  bave him to be held for the trae Own-
can be no certain Rules laid down; but efy if it is nor proved that he is note.
in every cafe it will depend on the pru-  Thus, the Laws ordain n'I‘h'm‘l'g that is
dence of the Judge, to difcern whether adjudged to be held for Truth . " Thus,

the Prefumption be well orill grounded, they emaét, that he who is born of a
and what effeét it may have toferve asa - married an, and conceived durin
Proof«. : the time of Wedlock, fhall be reput

the Son of the Hufbande. Thus, they

€ m . -
. ouqt%':c: ‘&.%m,an:dﬂanm mﬁz‘&m L‘:vf% regulated that if a married Woman
potelt, L3.§.3. ff. de tefi. found to have any Goods, or Effeéts,
Ex fententia animi tui te =fimare oportet, quid  which it is uncertain by what Title {he
aut credas, aut parim probatum tibi opinaris, 4. has acquired them, they fhall be account-
L3852 mf. ed to be her Hufband's Goods®. But
V. on the contrary, there is an infinite

g number of Prefumprions which the
s.rrfump-  There are Prefumptions of fuch ana- [ aws Jeave douh:f?ﬁ and which may
eons are i ture, that what is prefumed paffes for

:m‘?.’ truth, withour any neceffity of being ;]cc.mﬁly guefled ar without any- Exam-
‘,m,;f,',-,,_ corroborated by firo proofs, if the

contrary is not proved : and thercare | S e fiff Asice. 5

mt-;‘om wh‘i:.l‘h h“i!:: :&fa of g Rc;'iudlcatlpm veritate accipitur. /207, f.
mi arc alonc, ! r Ez.m- i ix demonftran

form a bacrz Conjeéture, and doﬂrlxcoyt a3y o A € g

make that which is prefumed to pafs for

vruth. ‘Thus, in the cale of a Poffeffor

which has been mentioned in the firft b

Article, his Y‘Omm makes ittobepre- 1t follows from all the Rules explain- 4 Prodf’

’ fumed ?::hc: u.the_ht:'e:g;wamﬁ ed in the foregoing Articles, that 1t of- withu

fich, and will be maintained i BiSpor- o oot bl Mosors oot costoin rools 4 -

feffion until he who difturbs him there- a0 e had without Writing, and with- 5 o,

in eftablithes his Right clarly. Thus  our Witneffes, by the foree of Prefump- ofiryin

on the in the cafe-of bim who  sions. when they are fich, tha upon e
had: ’&‘“"‘h" with death, of cerrain and known Fadts we may found
_mﬁhﬂm“ﬁmmﬁ“bg'mm?df neceflary confequences of the truth of
: ! N Sy mhwh thofe which a5 to be provedi, Whe-
' ‘ P S50 the who  ther it be that we judge of Caufes by
- was menaced makes againft the perfon  heir Effels,, or afﬁwm by therr
Caufes, or that we difcover the wuth
by rincigios, Spixm, G el
the two Wo-
“the

| ::3: ft?p%ﬂﬂﬂ%%

de in wc, 1. 6. .Jrlgt i fui vel al, jur. funs.
» .é:“ the fmbfdrmk ?‘{m ﬁmh; S‘d{iu of
mlo

ing the Caufe by its effeét, he ji

 Articles, K one by the t
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(fcriplt;rix) valet quod actum eft, fi habeat probatio-
nem. 4 4. [f-

prob.  Quod Jlicet feriptura non , aliis ta-

men rationibus doceri nili dit, [ §. C. fam.
ercife. See the léiﬂ'-th m&(’tfﬁ, at
the end of the Preamble to this Titl.

; I A %
When the queftion is concerning t
regard whichqt?ught to be had for Pre-
fumptions, it is ncceffary to diftingui
two forts of F'acts. Some Faéts arc fuch,
 arc always mpnwd to be true,

that they
til the contrary has been. 5 and
thcr:d are others which fefeth re-
uted contrary to truth, an ey are
Eroveg._. Tml:gs, every. thing that hagﬁ
gcns naturally and commonly; - 1s held
or tru¢ 3 as on the contrary, what is
neither common nor natural, will not
pafs for truthy if it is not proved. Itis
upon this principle that the Prelump-
tions are grounded, that a Father loves
his Children ; that every one takes care
of his own conceras; that he who pays,

was indebted ; that-m‘fnm act accord-
ing to their principles and their cuf~
tom ; that every one ufually governs
himfelf by Reafon, and confequently
acqll:lt'.& himiclf of his engagements, and
of his duty: And we ougl

ol ht never to
judge without proof; nor prefume; that
':]ngh'tr' h‘atesphis Ch:ldfg;,d that any
perfon abandens his own Intereft, that
2 wife man has committed an Action un-
worthy of his ufual Conduét, nor that
onc has failed in any nﬁo'mt of his duty.
Thus in general, Faéts which are
contrary to that which ought to hap-
pen naturally, are never prelumed, unlefs
ﬂhﬂy bC‘vaﬂdT- A 3 y

e fide wfiriem, 1. 5. ¢od. L 4, C, de.

T i T v 3""""1}1'
i . T =

fumptions which ought to be Held as
Proofs, from thofe which ought niot 10
have that effeét. And it is on the pru-
dcnc'c of the Judge; thar the wle and
application of all thefe. Rules docs de~

nd, ‘according to the quality of the

Tacts, ;nd ghEcirCllmﬁaném“, as will
a{.!pcm'-. y the Examples explained in the
Articles which lhﬂr}i:v. P .

™ Ex fententia animi ti te 2fimare oporter,
uid aut credas, dut parim proba ibi opinaris.
S L

_ o 1%. .

If the Relation berween a perfon de- o, Evam-
ceafed, and him who pretends to be his pie of =
Heir at Law, or next of kin, weic cal- Foé which
led in quettion, thisRelation would not” 'r:r‘"f{f:'
be prefumed without proof. For it de-” "
Tcnds on Faéls which are naturally un-
xnown, if they are not proved. Thus,
he whofe Relation is not owned, ought
to proveiit ™, * -
zc.amqwmpmg:’ : im:n —n:’:aw

If;l{pu‘&m Baying' made a payment o, Exam-
to another, pretends thav it is thro’ mif- pleof a re-
take that be has paid a thing which was/”on
not due, and that he who as received g, . ed,
the payment. mammm that what he hasshar whae

lies upon the perfon who has made hepaid =
payment, to prove that he has paid > oo
thing that was not due.  For it 15 pre-
fumed, that he has not been {o impru-
%zntsl;s tb? - swhat hh&:- did not owe.
'if the perion to whom | r it

the payment
*ted that he

recerved was yxﬂ:ll’ owing to him; it bes bem
on

e i

1
4




o
ddi!&dmt homo diligens eft, & Mioﬁu m-
familias, cujus éﬁfmm 3

facile errifle. ided eum qui dicit inde

vifle, compelli ad probationem qudd per dolu:
cipientis, vel aliquam jullam ignorantie ¢
debitum  ab eo folotum cft, & ol th_

nullam chmtqvenmlmﬂhbue. i:; = de pro
. ¥

K!*.s_ .

I two pm'ﬁmb lnvmg had many af-

11, wino-
sho E<amiirs togcthcr, huvé often made up their

Pl of Yoty Accounts. hat they might be reci-
ﬁ::.:’ : d the one to the other,
130 perfons. mﬁ onc of them after the death of the

r demands from the Heirs or Exe-
of the deceafed, a Sum which he

m to have ndvanr:cd before all
Accounts, and which -hc had ne-

‘ver demanded, nor fo much as taken any

* Note or Obligation for ity nor madc
y_rcfcrgmop 1 m!g'ﬂccm,
g o
has kn'wet or that it
t!mr‘thc Creditor had rcrmtwd
b o f F'er if he had really beer
~tended to have been a A
would have’ W‘M
4 Accounts, as wellias other Debts; or he
| have referyed ity ‘and would not
have
the death of the

put off the demanding it, il m
might have been able to fhéw that he
owed him nothing. And ‘it would be
the fame thin

*aSum of

he

ﬂm: t-he

of which he ' made any de.
o : ;
mm ght, offuchnu‘itmzfmd’

fowcli grounded

-ylﬂnt r.hec:mm-

ﬁeCIVIL Lmv & ;

of, PIcy,

‘m his

are his,

a true and juft Account.
if we fuppofc, inftead of

=

 oportet. Nam quod neque ipfe, -
~idoneum hujus mmmdﬁum . Nec enim pm-* v
W_

»;mmmm quai
S D

i

e’ls § d !
oo;

annulled, uﬂhﬁ hc who fhould pmtmd
to make ufe of ity M c!mr proofs that
the debt was fill md that the
faid Note or Bond had been rafed, crof-
fed, or tom in pieces 9, or Imd Gallen in-
to the hands .of the ity only by
fome violence, or fome acadmt, or o~
ther event which would " ‘Ehc
prel‘umyuon that the debt was

i Sa chi phugp moe!latum fuerit, licet pra-
itor liberatus effe videtur, in eam ta-
mcn quuumnm. quam  manifeflis probatzun'bu:
creditor fibi deberi adbhuc oftenderit, recte debitor
convenitur, ;d:f  ffe e =
tor1 tuo ¢ phum. redditum
m&uﬁmn&m tuam aﬂ'cvc?tf" nihil de jure tuo
deminutum e tunque itague
jure proditis, hanc t':l:‘.iq Mwug:
prolmlufmodl ﬁ&el&m minimé confecu-

tam, judex ad folutionem debiti jure compellet.
L 1g.Code foluz, & liberas. vl i *ﬁlulﬂ

- XT11.
If a Tutor who had no Eftate of his,

Exama

own, nor by his Wifey before he entred pﬁg{n Pre-
upon the Adminiftration of his Tutor-fiemptio
fhip, is found to have cnriched himfelf”s ! e

the Tutorthip, the Minor can-"
that pretend that thofe Goods
nor infer from thence that the
Tutor has been unfaithful in his Admi-
niftration, if otherwife he gives him in
or it may
happen that the Tutor may have ac-
quired thofé Goods cither by has labour

durin
not

_ and induftry, or by other ways’.

rSi defuncus tutelam  veftram ::Imm:ftmwr,

qlmumvnﬁme, unm--po-
ejus fucceflores tibi competit

a&w. D&lm autem a'.!m indiciis comprobari

Sdminifrtionem. hbuerunt, non

quicquam ante
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of the Falts was neceffary, and nothing

w. having obliged them to fay any thing but
the truth, the account therefore which
they had given of the faid Falls is pre-
fumed to ch truc’.

* Tdem Labeo ait, ciim quaritur an memoria ex-
tet faéto opere, non diem & confulem ad liquidum
exquirendum, fed fufficere fi quis fciat faétum : hoc
eft, fi faGtum effe non ambigatur, Nec utique ne-
ceflc eft, fuperefle qui meminerint, verdm etiam,
fi qui audierunt cos, qui memoria tenuerint. /. z.

§. 8. [F. de aqua. ¢ agq. plwv. arc. 1.28. ff. de pro-
bar.

XV.

is. 4P~ All the Rules which have been ex-
fumprion of plained in the prcccdinF Articles, con-
wmother 0a- copry Faéts which are fuch, as that e-
i oy ther the truth of them may be proved,
feue fir - OF that in default of proofs one may
pofs.  know precifely by thofe Rules what
judgment to make of them. Thus, for
Example, we fee by thefe Principles,
that there are Fats which pafs fortruc,
altho’ there be no proof of them, if
the contrary Facts are not proved : That
there arc others which Ea s for falle, un-
lefs they are proved : That among Proofs
and Prefumptions, fome of them are
certain, others uncertain : And that
therefore in thefe forts of Faéts Reafon
may always determine it felf to take one
{ide, and to judge if we ought to hold
a Fa& for doubtful or for certain, for
falfe, or for true. But there is another
fort of Falts, which are fuch, that it
is impoffible to know the truth of the
matter, and where neverthelefs it 1s ne-
ceflary to refolve on taking one of the
oppofite Faéts for truc, altho’ there be
nothing but uncertainty beth in the one
and the other Faét, and that it may like-
wife very readily fall out that we take
the falfe for the true. Thus, for Ex-
ample, if a Father and his Son happen
to Ec killed in a battle, or if both one
and the other perifh in the fame Ship-
wrack, fo that there be no to know
if they both died at the fame inftant, or
if one of them furvived the other, and
which of thetwo : ‘Andthat the Widow
of the Father pretends that he died firfl,
in order to make the Father's Inheri-
tance to pals to the'Son, and {6 from
the Son to her felf; the Collateral Re

—————

ceeded to him, has tranfmitted to his
Mother the Eftite of his Father; or
that the Son died fisfty and has trani-
mitted to his Mother no part of his Fa-
ther’s Eftate; or that they both died at
the fame inftunt of time, and that the
Son not having furvived the Father, did
not fucceed to him; and that therefore
the Inheritance of the Father goes to
his Heirs.  But fecing there is no way
for determining which of thefe Events
is the true one, the Law has direéted
that in (uch a cale, where it is neceffa-
1y to take one fide or other, and impof-
fible to know the truth of the Fut on
which the dcciffn depends, it thall be
prefumed, that the Father died firft, and
that the Son having fucceeded to him,
the Mother reaps the Inheritance of the
Father in that of the Son®". And this
Prefumption is founded, on one part,
on the inclination to favour the Mother,
and on the other part, on the Narural
Order; according to which, the Son
ought to out-live his Father. Thus, in
this Event, where it remains uncertain
what Nature has done, the Law fup-
pofes that Nature has done what it
fcems Reafon would have defired.

¥ Cum bello pater cum filio periflet : materque
filii, quafi pofted mortui, bona vindicaret, agnati
verd parris, quali filius anted periffer: Divus Hadri-
anus credidit patrem prius mortuum. L g. §.1. ff-
de reb, dub.

The Dueflion concermng the Succeffim of this Fasher
and Son, is 10 be underflood according to rhe written
Luw of the Romans, or according ro the Right which
the Ordinances and Cuflors grue to Mothers, m the Suc-
ceffions of thewr Children,

Althe' it be natural to prefume, in the cafe of this
Article, and in others of the like nature, that the Son
Jurvived bis Fasher, and thas in general the Clildven
and Defeendants outlive their Fathers and Mothers,
and other Afeendarss; ye we find & conirary Prefump-
tion m Law, where it is [wd; That if # had
agroed berween 8 Father in Law and Son iv Law,
if the m Law [bould owtlive bis Wife, and

5
!
i
18
§
§
¥

I-tn
verifimile ', ante matrem, mﬁmmpg
virum partem dotis retinere plicuit. L 26. ff, Jde
Padt.iot,  This Prefuampion, chat in this enfe the Ohild
dind forft, u#_‘lduﬁu . hﬂ.ﬂ“
akes it 10 be gudyed, s the ws lofi able 20

» wnd that the Mother lived fome time longer thas
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There 15 yet another fort of Pre-
fumptions, which do not relate to E-
vents or Faéts of which it be nc-
ceffary to know the truth, as in all the
Cafes which have been mentioned in
the preceding Articles 5 but which re-
gard the fecret of the intention of per-
jons, when it is neceffary to know the
faid intention, and when there are no
certain proofs of it. For in that cafe,
it is neceffary to difcover it by Prcfum\a-
tions, if there be any fuch as may help
us to find it out. Thus, for Example,
if in the cafe of two perfons who bear
the fame Name, one of them is infhi-

_ tuted Exccutor by a Teftator, when

in the Teftament there was no certain
defcription by which it could be known,
which of the two perfons the Teftator
meant to name for his Exccutor, one
would judge of the intention of this
Teftator by the prefumptions which
might difcover ity fuch as the ties of
Rc%auon and Friendfhip, which he
might have only with one of the two;
anf by the other circumftances which
might difcover which of the two he in-
tended to name for his Executor *.

* Quoties non apparet quis hweres inflitutus fit,
mftitutio non valer,  Quippe evenire poteft, fi tef-
tator complures amicos eodem nomine habeat, &
ad defignationem nominis fingulari nomine utatur:
nifi ex aliis apertiffimis probationibus fuerit revela-

tum, qua perfona reftator fenferit. L 62, §. 1. Ecing it often happcns that he who Diffee
%’- ::m ;":n"’if: See the following Article, ‘“‘?‘h" has occafion to prove a Faét that way o«

cafe where his Grandfon fhould die
without Children, and that his intention
could not be to call his Son to the In-
heritance of his Grandfon who fhould
leave Children behind himy.

Y Cim avus filium, ac nepotem ex altero filio,
hwxredes inftituiffet, & nepotc petiit, ut /F mtra an-
nm  trigefmum moreveinr, bareduarems patruo fuo
reflirwerer,  Nepos, liberis reli@is, intfa xtatem fus-
prafcriptam vitd deceflit, fideicommifli conditio-
nem, conjeftura pietatis, refpondi defeciffe.  Quad
minus feriptum quim diébum fuerat, invemretur,
L voa. ff decondit. dr demonfir.

It 1x to be remarked upon this and the preceding Ar-
ticle, that the wfe of thefe forts of Prefumptions, for
difeovermg, o gwiffing ar the intention of perfons, is
wery frequent 1 the mterpresation of Contraéls and Tef-
tamensi, when 1t ir neceflary to wterpret fome ambi-
fuity, or fome obfenrity, and to fudge of the mrention
of the perfans who wmake Covenants, or Teftaments,
And alrbo’ this matrer does mos properly beloug to this
Place, yer at is not altogetier wfelefs to diffingmifly bere
the feveral forts 7’ Prefumptions, that we may the bet-
ter wnderfland ther watwre, and ther different ufes.
But we ought not to fet down beve the Rules of all thefe
[erts of Prefusuptions, which may ferve for te :mrrpri-
tation of Covenants and Tefiaments : for ar to thefe
which concern Covenants, they have been explained m
thewr proper places ; and we (ball explav: in the Matter
of Tefturnmnts, the Rales winch bave relation to them.

SECT. V.

Of the Interrogation and Confeffion
of the Parties.

1s contefted, has neither Writing, nor viag
Witneffes, nor Prefumptions that may f";ﬁ{’:

be fufficient, one therefore in that cafe,,, pa.

XVIL

5. awe- _The ufe of the Prefumptions f
ther fr: of Of in the foregoing Article, ects the

Prefumphi-
",

for Example, if a Father having

_ him Children

doubts, the :;cbgl'cunncs, the uncertaintics
of the intention of perfons, when it is
not clearly enou explaned. But
there are (ome cafes, in which the Pre-
fumptions are extended beyond what
has been in the thought of the perfon
whofe will we want to know. !l:;gs,
l -
tuted his Son, and the Child of ano-
ther Son already deceafed, his Execu-
tors, and fubftitured the Son to the
Gmndfoa in calc he fhould die before
he armved . A cermain age, |
that this Grandfon dying before
he atrained the faid
3 the Queftion whether
n {hal

- .
»

shis Prefumption,
fot mean o

It.thc Teftator dbxz
except in the

it thould

has recourfe to draw from the Mouth
of the Party, a Con'_lion of the truth;
and that is done threc ways. One is,
without the intervention of an -
when one Party fummons the other by
fome Aét, and requires him to own the
truth of a Fa&, whether it be the fame
that is in difpute, or fome other that
may ferve to prove it; and this firft
way, which m-m be the only one,
if ncc::r? body always honcitly and
fi y, may have its effeét, cither
when he who is fummoned to declare
the truth, is fincere enough to own it,
or when his want of fincerity engages

“him to make fuch Anfwers as that onc
leaves behind

may draw from them fome advantages

againft him,




"= where he who wants to
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prove a Fact,
having no Proofs thercof, and not being
willing to refer it to the Oath of his
Advecrlary, dm::nds that l}? be irltcl:'}'ol;

ted by the u whic
E: dm“Zs up i’n f%%ibcl, or
Allcgat;:, dividing it into Ar-
ticl inferting t n
u?%on, and other Fadlts or Circum-
ﬂnm which may have relation there-
to, and ferve to prove it. And if the
Judge finds that the faid Faés, or Cir-
cumitances, upon which it is defired
that the Party mgg be “interrogared,
way ferve to prove the Faét in queftion,
he orders the to be interrogated,
and tgm&!&:ilzcwiﬂ fpeak the
wrath of all that he knows concerning
cvery one of the articles: and the An-
fwers arc taken down in writing; from
which he who demanded them, draws
the confequences which may turn to
his advantage, whether it be by the
Confeflions, or Denials, or Vanations
of the Party who has been mnterro-
gated.

‘The third manner of having the Con-
feffion of a Party, is when he who can-
not huve Proofs of a Faé which he al-

es, refers the #o the Oath of
hkggAdy X G&i confents that the de-

chration which he fhall make, after
having been fworn, fhall held for
Truth, and ferve as a Decifion of the
matter in difpute : and this is called a
Decifive Oath.

This lalt manner of the Decifive
Oath, fhall be explained in the follow-
ing Scétion, and the others fhall be the

fubjelt matter of the . :
¢ muft wmnm“:hebcciﬁm
Oath of a Party, to which the matter

in difpute has been referred, with the
Anfwers of thote who are

ointed to

the Judge to enjoin this Oath in the
cafes where it may be proper. Thus,

for Example, if he who demandsaSum .

of Money having made good his de-
mand, the Defendant alledges thar he
has paid it, but does not prove the pay-
ment; the Judge may, mn condemning
the Defendant to make payment, re-
quire the Plaintiff to fwear that he has
not been already paid. Thus, in the
Orders for admitting the Claims of Cre-
ditors, it is ordained, that the Creditors
whofe Claims are allowed of, fhall make
Oath, that the Sums for which they are
fet down as Creditors, are lawfully ow-
ing to them. And this is done to hin-
der the collufion between Creditors who
have been already paid, ‘and the Debror,
who, that he might reap fome profic
thereby, fhould confent to their pay-
ment, to the prejudice of the law
Creditors; and likewife to prevent o-
ther Frauds of Creditors, who make a
bad ule of the difficultics which occur
in the ranking of Creditors, and in cx-
amining and ftating all their Claims.

The CONTENTS.
1. The Confeffion of the Party ferves
Cofeionof ferces for

A Confeffion t b an Error in Faét.

Confeffion through am Error in Law.

Intervogation of the Party ordered by

the guige.

. How the Party who is interrogated

ought to anfwer.

6 % of Interrogations.

7- The Anfwer which is made through an
. _error in Faft, does no barm.

8. Effeit of Intervogations.

9. They do wot binder the effeit of the o~
© ther Proofs, .

R 5 +wd

10. Difference n thefe Interrogati-
onsy, and the demand of a ﬁ? of

~ the Writings belonging to oneof the

I

F the Party againft whom one has ;. 7éecon

prove

a Fa&t in a Civil fogiouof tie

2

_._‘i

| S
—_——
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[
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* Confeflus pro _judicato eft, 2
fus fententin damnatur, L 1. ff qﬂ'l;ﬁ]‘

de re yudic,

Conteflos in judicaris placet.
Qmﬁmmﬁﬁdﬁrﬁlimm
cam & folvere cogaris.. {.um. C, de confeff.

In Capital Oremmes, the q"sc-ma'um
enough to condemn him, if no other Proofs ; be
canfe 1t might fo fall ont, chat fuch & Coufefim were
n{ymgﬁaofarmdb menfdrfw V.

L6 ag. &2y, Bode

11

2. 4 Cco-  Hewho through Error acknowledges
fefir tive' g Fadk to be true which is not fo, may

% Srer i neﬂ.:z the faid Error by provmg the
R o8 which he was ignorant of b.
* Non fatetur qui errat. L 2. ff.de cogfef.

m. g

If he who has owned the truth of a
Faét, to have ‘owned it only
by miitake, upon pretext that out of
i ce of the Law he had made a

flion cont

to his interefty he
will noL be allow

to revoke u ﬁon that
Ercu.ncc his Confeflion €. Thus, for

Xam lc, if aMmor having borrowed
Mon come o A%‘!‘ gets
himfelf rcltcvcd m his Obligation,
but confeffes that he eimp OE thc Mo-
ney to difcharge a debt was due
from his Fathcrs Inheritance, he will
not be admirted to revoke :hc faid De-
cla.rmon, by faying that he made it on-

¢, be “that by
rcmﬁ: l:ns Minority he never-
thelefs be dlfchargcd ﬁ-om hxs Obli
tion. For it was in point of Law that
he erred, and not in matter of Faét ;
whu:b does not alter the c&& whxch

3. Confef-
fion thrd'
an Error in

Law.

2 M‘Whenoneof t.hePamudmnnds
f... Ihﬂothﬂhm
_whxch hc_deduccs n
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of 1539. Art. 37. and the following Articles; the
Ordinance of 1 563. Art. 6. and that of 166+, Ti-
tle 1o. Arr. 1. See the eighith Article of the firit
Section, of -
Thus praéhice of obliging the Parties, ar tie mutual
! q‘rurbarbr to anfwer wpon Oarh to Fall
are ndmitted s pertiment to the Caufe dependmy,
Jiill obferved in all the iaflical Conrzs, and m
mu@mﬁm‘:@ Eogland.  Only with
this reftridtion, t i obliged to nfm-pn
Oath to anyerimmosis P w!’a&,-hw? may
be Liable 10 any Cenfure or Punifbment.  Clarke Praxis
in Curiis E icis.  Tit, §5. §6. Clarke Praxis
Curite Admiralitatrs Anglix, Tit, 18, 22, Stat, 13.

Car, 11, cap. 12. 5.;.}
L

He whom the Judgc

=

£

has direted to 5. zow s
be inte to an{wer, 2ary who
and to dec clcarly and precifely what # me-
he knows of the Fafts co f;j;;}:;{“
which he is interrogated, without fei
ing or diffembling, and without am
m or obfcurity ; fo as that he c:uplmn

clf diftinétly as to each particular
Faét, that his Anfwers be fincere and
naturaly and that they quadrate exactly
with the queftion that is put to him*®.

¢ Nihil intereft, neget quis, an taceat interroga-
tus, an obfcure relpondeat, ut incertum dimittat
interrogatorem. [.11, §.7. ff. de interrog.
In totum ionés ita rate funt, 6 id quod
in mm{&f}iﬂnm vénit, & jus & naturam recipere
1

uod ait or omming uen refpondiffe
ﬁcoauwummmnmo d’;:nnd refpondifl¢ videa
ad:ntuﬁlwmmr it, id eft, :rg;ur@-
See rbe Ordinances quoted on the preceding Article.

VI.

. The ufe of thefe forts of Interroga- 6. U o
tions, is not to have thercby proof mweret
of the Faéts which the perfon who is "
ted fhﬂl own to be true ; but



* make it appear that he was miftaken ;
" his confeflion can be of no prejudice to
’ the Truth which fhall otherwife ap-
pears. -

¥ Celfus feribit, licere refponfi peenitere, i nulla
captio ex cjus peenitentia fir, sctoris, Quod verif-
fimum mihi videtur, maximé fi quis puﬂri‘gpms
inftrudtus quid faciar infrumentis, vel cpiftalis o
micorum, juris {ui edoftus, L 11. §. ule. ff. de -

IW.
VIII.
naeof If he who has been interrogated, has
E&::rﬂ;.;a-fowncd the truth of the Fadts contefted,
wor or if it may be gathered from his An-
fwers ; his tion will have the
fame effect, as'if he had confented to
the Sentence which condemns him to
y what is demanded of him, if the
Ed Condemnation be founded on the
Proofs which refult from his Anfwers®.

" Qui imcmﬁms refpanderit, fi€ tenetur, quafi
ex c?ﬁ'm&u obligatus, pro quo pulfabitur, dum ab
adverfario interrogatur,  Sed & i 4 preetore fuerit
interrogatus, nihil facit prazroris auoritas: fed
ipfius refponfum, five mendacium, L 11.§. 9. ff
de miterrss.

X

o. Twyde The Anfwers made by thofe whom

nat hinder the J has ordered to be interrogated

teofi f upon Kalls alledged by their adverfe

mefs. | Parties, are not decifive in their favour :
and what they anfwer does not ferve as
a Proof for them, neither does it hinder
the effect of the contrary Proofs. But
the effeft which the faid Anfwers ought
to have in difcovering the truth of the
Falts in queftion, depends on the Pru-
dence of the Judge'.

! See the Law cited on tin fixth Artiche.
X

10. Diffe- ' We may place in the fame rank with
vae be-  the Confeffions of Parties, that which

e thefe pay vefult from the “or Writings
s, %m Party demands a fight of
:;d}nniﬁ'mtheqthﬂ, arh& ournaly or
K g
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in. But Journals, and other Papers
which belong only to one Partyy arc
not cn;nmon%oth to the one dnd the
other. And thefe Papers may chance to
contain Fafts which ought to be kepe
fecret, and which perhaps have no rela-
tion to the matter in J;fputc. Thus,
one Party cannot demand of the other,
to produce or communicate 1 Writing
of which the faid Party does not offer
to make any ufe himiclf: bur ir depends
upon his own honefty and integrity ro
produce or keep up the Writings
whcrcofbtlhc fight is demanded. And
one is obliged to uce: only thofe
Writings 5:1 ﬁlﬂc grom};ds his
Right. But if the Refufal to produce
any Paper {hould give juft ground to
fulpect fome unfair dealing, as if a Cre-
ditor who “demands Intereit fr 2 Sum
of Money, or Arrcars of aRent, thould
refufe to produce his Journal, or Day-
Book, in which the Debtor pretends
that th:;ra.j'mcht of what is demanded
18 mark own 3 it would deemd on
the prudence of the Judge to give fuch

orders upon the faid as the cir-
cumftances might requirel.
! Edenda funt omnia que quis apud judicem edi-

turus eft: nontamen ut & inflrumenta, quibus
ufurus non cft, compeliatur edere, /. 1. §. Fz
edenido.

Ipte difpice, odum pecuniam, quam te
depofuiffe dicis deberi tibi probes. Nam quod de-
fiderns, ur rationes {uas adverfaria rua cxh?ba:. id
ex caufi ad judicis officium pertinere foler. I, 1.
C. tod. ; ¢

Non cft novum, eum i quo petitur pecunia, im-
plorarc rationes creditoris, ut fides veri conflare
poflic. Lg. C. wd.

E;g.:ibimdnmuimpmc meo, & qux &
me refCripts funt, cum juris & quitatis rationibus
congruunt. Nec enim diverfa funt vel di

tia, _diﬁmmmhmﬁ:wameju-qlu;.

» quique doli
S s
defiderer, quibus fe mfirui contendit, quod
utique ipfa xquitas fuadet: ap verd ab'eo, i quo
uando nou
g T oot g e

cxceptione fi
, rationes promi reus

'l
o

s

ry
L i
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SECT. VL
-Of an Qath.

-9

N Oath is 2 Security which the
Laws require on {cveral occafi-

ons, cither to corroborate an Engage-
ment, or to cosfirm an Evidence, or
Declaration touching the truth of a
macter of faft ; and this Sccurity con-
fifts in the confidence that one may
have, that he who fwears will not vio-
late a duty, where he takes God to wit-
nels for his fidelity in what he declares,
or in what he promifgs, and to be the
Judge and Avenger of his infidelity, if
he 15 guilty of perjury®. Thus, the
Laws require, t ns who enter
upon Publick Offices fhall make Outh,
that ¢hey will execute them according
tq the Rules prefcribed to them. Thus
they oblige Tutors, Curators, and other
Adminiffrators, to [wear that they will

faithfully perform the duties of their
Funttion. Thus they appont thofe
who are called upon to bear witnefs in

2 Court of Juftice, or to make a Judicial

ort of things within their know-

ledge, fuch as perfons fkilled infome Art

or Profeflion, to fwear that they will

give a true Teftimony, or make a faith-

- Thus when one of the Par-

ti® not being able to prove a Faft

which he advances, refers it to the

Oath of his adverfe Party, or that the

J“dﬁ: refers the matter to the Oath

of Party, he whofe Oath is de-

whether it be by the Judge, or

y the adverfe Party, is bound to fwear

to what may be within his knowledge,

and may ferve to decide the matter in
i v .
* The Lord be a true and 'ihful-whﬁ

Ef; um,”s:

Forem. xxix. 23.

it would neither be jufty nor decent, to
require of an Officer of Juftice, that he
fhould give Surety for his faithful di~
charge of his Office, nor any other Se-
curity befides that of his Oath.

An Oath being a precaution that is
caly to be taken, it being a corro-
boration of the Engagement of the per-
fon who fwears; the ufe of an Quth
has been fo far extended, that it has
been made ufe of even in bare Cove-

nants between particular perfons, the
one {wearing to the other that he would
exectte what he had promifed : and
we ftill fee, that in Obligations and in
Contrafts, the Notaries make mention
of this Oath. Bur fecing this was a
fuperfluous precaution, and an occafion

of Perjury, this ufage is abolithed, and
the Parties contraéting take no Oath,
altho' mention be made thereof in Ob-
ligations and Contracts. There is like-
wife gone into difufe another fort of
Oath, which the Roman Laws required
of all perfons engaged in any Law-Suir,
oBliEing both Plamtiffs and Defendants,
at the beginning of the Caufe, to fwear
that their demands and their defences
were fincere and upright, without any
mtention to give unncceflary trouble,
or to ufe querks and cavils®. ~ And this
ufually ferved to no other purpofe, than
to be an occafion of Perjury either 1o
the one Party or the ather, or fome-
times even to both. And altho’ this

p&fcfm- cal dﬁ'l‘di et
t it 15 ale ufed, and no
mention made of 1t. {

* L.2, Cod. de s pz._dlmd.

¢ By an Ordin of Philip the Fair, i s gear
1302, the King's were obliged to take thiy Ol
b*%gm y ’ j;'ﬂ-ng;h-
%ﬁﬂ "C#:hfmmdud:
" [2is Oath of Calumy is fill praciifed i the Ecclef-

‘ "_.
not wilfully be guilty of perjury. Thus, .-*';r»



Of Proors and PrEsumpTioNs, &', Tit.6.Sedt.

P or enjoined by the Judge. Thus
thl:z’ath of Publick Officers, of Tutors,
Curators, and others who are made to
fwear that they will faithfully difcharge
their Funétions; that taken by Witnel-
fes, and by perfons fkilled in _fome Art
or Profeffion, are in order to fortify and
corroborate their cngsgcmcnts to dif=
charge faithfully their Offices and Func-
tions, to {j the truth, to make a
faithful Report: and all thefe Oaths re-
late to future duties, But as to the Oath
which is tendered to one of the Parties,
altho’ it ought to have, with regard to
him who makes it, the effeét of en-
forcing his engagement to fpeak the
truth, yet it is under another view that
it is confidered as holding the place of
aProof, which makes the Faét to which
he (wears to be held for aTruth. And
it is under this view that this fort of
Oath is a matter which belongs to the
Title of Proofs, the Rules whercof
fhall be explained in this Seftion;
whereas the other Oaths do not make
a Matter which contains a_detail of
Rules, but they are reduced to thefe
few Remarks which we have juft now
made on this Subject.

~—

The CONTENTS.

L 1 o s o
3 * ﬁfﬁﬂiﬁm of anQath, and its Uje.
‘2. The Oath is not taken, unlefs it be di-
retled.
3. How a matter is referred to the Oath
of the Party.
4. The Fudge may order the Oath without
. the ﬁ:ﬁre of the Party, if there be
. occafion.
r§. The Party's refufing to [wear, paffes

we or a proof.
6. The Qath referred back again to the
perfon who firfk defired it of bis
erfe Party.
7. He who bas defired his Adverfary's
; Oathy may excufe bim from [wear-

q.
8. He may likewife revoke bis confent to

refer the e to bis Adverfary's
Oatb. ' s
9. The duty of the Fudge in relation to

Qatb that is tendred by one of the
Parties to the othery or referred
back againto bim who firfl tendred

7.
ro. The Oath decides the controver/y.
1. The Oath extinguifbes the Aétion,.
12. When a Writing is difcovered after
: }_3-,;';‘? ‘matters this Oath of the.

=R — -
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perfans intepefied with the Parties.

17. The Qarh meither bemefits nor buris
third perfons,

16. What perfons may refer the matter

in difpute to the. QOath of the Par-
1y, ff: otbers.

L
q N Oauth is an A& of Religion, by 1. Dejisi-

which he who [wears, callsupon # of an

God to be Witnefs of his fidelity mo“;’f,"‘”‘
what he promifes, or to be Judge and™ "
Ave of his infidelity, if he fails
therem®. Thus an Othcer makes Oath,
that he will faithfully exccute s Of-
fice: Thus 2 Witnels promifes and
fwears, that he will fpeak the truth:
Thus he to whofe Oath a matter in dif=
L»utc is referred that he may be Judge in
is own Caufe, promifes to tell the
truth (o far as he knows of the matter.
* Junsjurandi contempta religio fagis Deum ul-
curnirxh;tjxct l.a.C. de r:& mﬁé—%‘;:q.

IT.

As a Party is never made to (wear in 2. 7% Oash
his own Caule, except where there is p « % raken.
deficiency of Proof 3 fo no body is ad- 4%
mitted to fwear, unlefs the OEEF{)c ten="
dred to him, and direéted by the Judge,
who is to enquire whether the Proots
be fufficient, or if it be neceffary ro

 have recourfe to the Oath of the Party b.

® Si reus juraverit neminc ei jusjurandum defe-
rente, preetor id, jusjurandum non tuchitur, fibi
enim juravit.  Alioquin facillimus quifque ad jul-
jurandum decurrens, neminem (ibi deferente jusju-
randum, oneribus aftionum f{e hiberabit, /. 3. ff de
gurejurando. Scein the following Article the manner
how a matter in difpute is referred to theOath of
the Party, and how the Oath is enjoined by the

Judge.

IIL
The Party who finds that he has nos. #mw
proofs at all, or that he has not proofs y

{ufficient, may refer the matter to the 77 of
Oath of his Adverfary; that is, fubmit rarry.
to whatever he fhall’ declare ¢ !

the matter, after he has been fworn.

And this Oath, which the Judge di-

¥,

-~
» ' 4 /:w ]

reéts and admits, if there be occafion, S
is often practifed, and is ufeful for put- | "k
ting an end to Law-Suitse.” ik ;
€ Ii I ﬁ 3 3
ufum ﬁ"—f‘%ﬂ}m”'-’“wa. Qua ve ex pac e,
tione ipforum litigatorum, :cll c} auﬁ&qx:!u jusd:; e
mdendnmmﬁg. . W .
T lew i - ’3’ & I
V. W A
Altho’ the r who is deftitute of 4 T ",
Proofs thould not that he mfcrsw,;‘?
the matter to the Oath of his A 3 Cuuth, with-
yet the Judge may order the Oath 10 b€ w vhe de-
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fore of the tak i he finds izpeafonable. Thus,
";".’;'f_ for iftance, 1f 2 Debtor from whom a
o Crediter demands a Sum of Money duc
= by Bond, which be proves, that
he has paid it, but docs not prove the
!\nvmcnt, alledging omly fome circum-
tances which are not ent to dif-
charge him from the demand ; the
Judge may in condemning the Debtor
to pay the debt, oblige the Creditor to
(wear that he bas not received payment
of itd,

¢ Ex audtoritate judicis.

the preceding Article.
In bonx fidei contractibus, nec non in cxteris

caufis, imopia probationum per judicem jurcjurando
nld.wgniti res decidi oportet. 4. 3.C, de reb. cred.

V

s.ThePar-  He to whofe Oath his adverfe Party
ty };:fm"*.f refers a matter of Fadt that{_is withi;] his
e knowledge, is obliged to {wear, 1if the
;:‘f;_f’ ‘]udgc 1'c§f1im it :g:‘;d if he refufes to

°" doit, the Fa will be held as proved
and confeflfed, in order 1o Tound the
R 5o Sentence of Condemnation which ought
' to follow therenpon. Thus, for Exam-
}»lc, if he who pretends to be Creditor
m a Sum of Money, for which he fays
that he either had no Bond at all, by
realon of the fimallnefs of the Sum, or
that the Bond 15 loft, and he not having
fufficient proof of the debt, declares that
he is willing to refer the matter to the
Oath of the perfon whom he calls his
Debtor, and who denies the debt i, the
Debtor will be obliged to fwear that he
owes him nothing, and if he refufes to
doit, the Fatt wrﬁ be held for true, and
he will be condemned to pay the Sum
that was demanded .

* Ait prtor, ewm 4

s furandsm X
vere, AN frare cogam, M NWﬂ

i cligat revs,
aut folvat, aut jurer ; fi nonjmr.ﬂ::te cogendus
erit 3 Prawore, 1,34 §.6.05 de jurrj. .

See the Law quoted on

VL
6.7ie0uth. If the Fadt which one Party refers to

|2 z*"'“ _the Oath of the other be within the }mbemﬂ'ﬁred-wgwit, and to de-
r ”,k?,, k%ﬁhﬂ:‘dgtz of both, he to whofe Qath cree what ought #o be adj in con-
N, j‘h{:diaﬁf!h reer hasb?:nrcftrrcd, h:c,sr'r:e,n- ¢ ucrl;cc of isl-" h:h;?cr it be
v, it of betey either to {wear, or to refer ¢ fhould have what he demands,
( :"';’""ﬁmatmr back again to the Qath 65% or that he fhould be difmiffed from the
| = m who d his. And if he Demand that is brought againft him.
\* refufe to do cither the one or the But if he fhould refufe to fwear, when
. other, the Faét be reputed as e is made Judge in his own Caule, he

proved and and he would be will be either caft in his own de .

be e

condemned to what fhould be the con- - or con
ﬁdFﬂ&f.,,-Thf.'

sccrr}mdln‘o Jurigjurandi ei qui devidic. 1. 34
D

de jurepur. 5
M:\;ni&ﬂ‘jr?rpimdinis. & confeflionis et nolle . ! g
nec jurare, nec qusjurandum referre, .38, . @d.

Deiata conditione jurisjurandi, reus ——— folvere
vel jurare, mifi referat jusjurandum, necelle haber.
L.g. C. de reb. ered. ¢ furegnr.

VIL

The perfon whofe Oath was defired, 7. He we
being ready to fiear, the Party who de- /4
fired it, may excufe him from it. And v
 this calc, it will be the fame thing G B
if the Oath had been actually made's. ‘

b from
[wearuy,
# Remittit jusjurandum qui, deferente fe, cim
paratus elfer adverfarias jurare, gratiam ei fecit,
contentus veluntate fufcepti jurisjurandi. 6. f. de

Jnrefur.
VIIIL
He who has referred the matter to 8. He my
the Oath of his adverfe Party, may recal ":;“"’f; "
that confent, if his Adverfary has not as 0., ',
yet fworn.  For it may happen, cither pefer she
that he has found new Proofs, or that maser «
he has reafon to fear a falfe OQath b, bis Ao
Jary's Oaite,
¥ Qudd fi non fulcepit jusjurandum (is cui de-
latum erat licet) poftea pamaro jurare altor nolit de-
terre, non videbitur remiffum, Nam quod fulcep-
tum cft, remitti debet, L6, m f. ffl de jurepur.

I1X.
It follows from all the preceding 9. The duty
e Fudge

Rules, that when the matter is concern- ﬁf‘r‘:ﬁm
ing an Oath, whether it be that one, 4, 0w
Party tenders it to the other, or that shar & -
he to whom it is tendred, defires to re- dred & o
fer it back again to his Adverfary; it:{:‘:: o
depends on the prudence of the _]Yu_dgc, g il
according to the circumftances of the fered éuck
quality of the Faéts, and the knowledge agam
which the perfon whofe Qath is defired 77 »#
may have of them, to direét it, or not: 7/
ﬁmd l:lltllm,o‘ the Oat: t',leuim demanded

the Party, yet the | may enjoin
ityby vcrtuz of his Oﬁc:,gcift crélbc
occafion. And after theQath has been:
direéted, if it has been at the defire of
one of the Parties, the dm'{ of the Jud
is, to take the Oath’ of the Part wE;




'\ A\

o _ - _1 ¢ g, it i
S 4 ; ‘ f ..-‘?‘7 " .- ¥ 2
m .-' Frhu i:, _.\ ._ . ; .‘\ .
u® yarie _inducunt, Ideoque, 6 quid rale
Ickd, offcio s Concpiy o o
l‘ilj f - M| ;;*f, n!. l&'WI “
Cbm res in jusjurandum Janéﬂr.’guw-
rantem abfolvit: refereatem audier, & 1 ‘]W
_condemnet reum.  Nolentem reumn, (i folvar

Ex
nujmﬂthﬂ!n, abfolyit reum. JL;+§I& e

X. -

When one of ithe Pamep bhas rcfermd
the matter to his Advetfary®
he has {worn, his Oath wi ll be decifive;
and what he fhall have declared| upon
Oath will be held for Truthy and will
ferve as a Rule. For it was to
the Controverfy, that his Oath was
fired.. Thus, it will have as much or
more force than a Thing that is adjudg-
ied and will have the fame as a
- Payment, if he of v maSumufMo-

nchli‘, that he owes
nothmg ; oras a on, if it was
a difpute of another naturc‘

l Jm} %ﬂﬂﬂtﬂﬂ'

J: f de
Dtm]urejm.udo. non
ju::lrum fic: remifia ¢

1o, The'
Oath de-
cides the

ru Judscm

aliud quaritur quim an
an 3

s Qathy and

- demanded, he may recover what he has

=

ok 375

-P

’ 'Dcmquﬁjmtmee{prm Mfe
= attionem non daturim, .wquemami
. oeque in €os qui fn locurn cjus, cui ju
- defatum eft, Lg. i f [ de g
' o duto, vdremiﬂ‘ca muqui ac-
quirit exci fibi, alig actor verd adtio.
mquuln&m quahoc « A0 jurs-
verit, dari m‘;w:" tnn
effer, urﬂn:ﬂ'umﬁr Lo, s.x
XII.,

n.%@alb*habecn made, thcre be ra. #hes
found ‘ mmgs;h& p;ou the co:_-""'"‘-‘f"
trary of what worn ; th e‘f"' .

n:&? Proo&kwlll the effeét of the g, g
Oath, and will lifh the R
the othcr Party.

is readily recetved whea the Outh has

t Ofmlr-

been direfted only by the Judge,
not at thé i uTﬂ:a.ngc o}"f‘tﬁc‘{"arty, :
allo be received, altho’ the Qath have
becn madc at the defire. Party
Lﬁhtyo{' hc dnd
:frT: evxdencc of it rea~
_ fo. As, for
Voo m b‘”“’“’- : "":;-"-‘i-
15 vertue .
Tﬁm Conmi or of 3
Title which :fcmd"m and
ed, acknowlcdgs truth of theTi-

tle which happens to be loft or rmﬂud, .
but being ignorant whether it makes
of what is demanded of him,

refers the matter to the Ouath of the
Plaintiff, and having paid him after he
had made Oath, the Title a and
nothing s found in it which could ob-

lige him to make payment of what is
lﬁ;‘?pon account of'tlus falle Olth'
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ﬂe cui ex delifto mrm mmmm

Mnf
. 23.
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tfnﬁbecn do%ﬂhn()zthm

13.Inwhat All

mutters ihis the i5 to be under-
Quehof 15 fo0d happcn

in aﬁle Mmcm
ﬂicctrcumﬁmau ma rcndcr thc uleof
an Oath juft ‘decent °. But in
Crimes, the  Acg cannot put the
Ity “upon his Oatk, nor can
. the the Acculfer to fwear,
! .f nmhwwﬂm? refer the matter
o the Qath of cuhef of them.. Forit
i cont tojuﬁlccandto Good
1 ‘*”' that the Acgu ‘or Con-

ation of the Party accufed fhould

2h vtfﬂ‘l’: \.¢d¢ l‘ld on an Oﬂth,: which Intereft or

| Si petitor
lﬁa&numn
mmww'w.
€jus locum fuccefferont.
Caterum adversis alium, fi
jurisjurandi uti, nihil ei

iif‘}?é'm, wod inter alios séturn ¢ L9 §.ie
T e o
R ARES LS
Itnsoul the omm:éreﬁed«;d{oam
&clmpugh emhe;-mp
Outh the , and th who have 7" ¢ ah

anghttodo:tur nuncofodmn,
whethet it b fheﬁ:%cudmnty ofhw,ﬂ:. ¢
as a Tutor, and Guardian 3 or" brd:c the Pary,

will ofthcﬁrtyconcemcd, as a Proxy for @b,
But the Tutor, and Proxy,. cannot refer

euunmy 't° ter to the Oath of the Party,
TMh’ u& (ides ﬁmvofa ﬁ.\llProof hm:lﬂh obferve: the R“l"" which

: ve bncn
of:ht'l‘mb 3 p'ladc' explained in their proper

"h" a : E &

x Ea'ﬂ;@p::l?mctra Jue un?:udi:m. five in j“n- é“’ﬁ'ﬁ?‘fr{m’iﬂfqmt
“five in rem, five in i Proxie.
v&gmmﬂnw,ﬂu&‘ m;‘mﬁ Article fffﬁ:#&&hofrmm
XI1v. o AP o B3 i
4. 5@ Ifina Cau{'cdemde& r.hemh B .ﬁ:::"r::: ;;;1;:;# PPN ,;?Q-

of the Onch the Party, he who has fworn, or he
”""'ﬁﬁ“’who haszc&rrcd the matter to his Ad-
mwrefed  Verfary'’s Oath, be intercfied wn:ﬂfnthm

:nrbdn fo;mﬂ;who]cqe&,

;T Althol oﬁyhubocnm )
-/ _ment, yet :hc
w:th 1'cl'

Jath will have its effc G

¥ ™

TITLE VII,

, Of POSSESSION and
‘PRE:S'CR!" .--_IaN

Ehavc
m lhcf me. :.dc
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472 Tbe C I‘V 1 L f.ﬁW ’@c. ‘Etmﬁ m‘t""
-k for inftance, if he
'—,"f-' ge an ?"&m ra&ma w h’im&if
‘ cn
: will kpym:}oﬁ'cﬂ' mmt bc
but alfo thofe who fo turntdout a& " he is not any
v Right which they pretend to have will Thus he who has
e be difputed, anda{mém they fhould ag;, po%':;i‘gs M‘%«:{ agﬁ‘-ﬁare, "'ffgf
om t: i ¢ Proprict

b Wmdﬁ&om PE‘?‘E}? ng;hg,; not moleft hutx,l in his Poffefhon.  Thus

?m eum dlnmu: qui furtivé ingre(-
tgnomtt eo quem fibi con-

facturum  {ufpicabatur, & faceret
:m L6, ff. de neq. vel wmise. pof.
‘Clam committentes, ut conturmaces

n&mffdemuwp r.noﬁﬁw'mr

Tyet we muft not confound r:hem, fo as
to believe that the one cannot be with-
out the other®. . For it often happens
than' the Property of a Thing Eamg
eited between two perfons, there

is on]y one of the two who is owned to

be Poffeflor, and it may be that it is the
perfon who is not the right Owner, and
that thus the Pofleffion may be §
from the Property. - But even in this
cafe, thcmmﬂcomon_whmhuhe-

~ tention not being a¢o

the Debror cannot take away ﬁ'bmhn
Creditor that which:he ‘hiu given him.
in'pawn.  But in thefe cafas, 1tlchﬁl~
t
R.lghtofhnvmga‘r to oae’sﬁlﬁ‘.
Poﬂ'nf difpofi %;of{‘dl: m:awe
effion, in the r,dcﬁnﬂpw
explained in the firt Article, which may |
cnuﬂcomfoﬂ;ercnfedl the Mtxo’z‘
Poffeffion when it is joined with the

Property ; butu;:sonl aRightto hold
1hep':"lun for the" tﬁo&‘w‘}ﬁh
may haye red fo thofe perfons
who havcthe achtenuon n:"

uﬁnfm&usnommercmnncrnnnu

drxhé Y.
;de:

Artl o the og ?awxumdMon-

%‘.&i; autem a{mﬂu dominum d:immm in
rem ufufrutuario competat, an etiam adver-
fus quelnm poffeflorend, qﬁ::nuxr? ‘Et Julianus,

Digeﬂnxnm, ﬁ‘ﬂhll. hanc Ctmm :

ﬁmm‘m competere, i
of

Sw iheﬁ:&&md:of
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e
e al Demefices e partibus Wiﬁhd&kuuwmur
bur by @ eapacity pro byg. ff. deacq. vel n
nﬁ' wha ave 0 Incerti jueis non edt, orta & }7(]1’“:1-

vy ;ﬁ‘- I fionis lire, pril'u Tomis deeidi QW ki~
'“aﬁ* E onem corfipetentibus adtionibus: ut ex . bucﬁmc

ndged ot a. l'lao. de tlommn difcepratione prolmtiones 8
]m I‘L 91’&. wwmﬂ&‘:mcﬁcxagmur Ly. G de
c.mqut G-NBQ Jﬂ-&% L3y o & acq. o amir pef,
of 1453, art. 75, 1493, arts 58, :Qn&armn of France, oue cgmid compencel

'm'. dlM art. 6. 1667. ‘“-ﬁ"‘“" S &. f'ﬁ Jmﬁ;ﬂii'ﬂ; Fﬁ-ﬁ:&n":

n k. XV~ : beon comderntd, bas [ully fu:1 fied the Servence, by re-

6 If tmo S :be Poﬂ'eﬁon tsm fomcmﬁ: Mw’:ﬁ And paymg the Cofts, wnd Damisger.

F_’w” P"' rl&ie“‘ ﬂf ‘t [Elm -I f 1} J” rhq’?:::dbm‘ ‘?d}‘.‘lk;‘!"sm]’:‘&‘;fz

tend 10 be ﬁ:&brthercm, uuﬁdt th‘nt'q'.'. ikl foins e

i7" 1o Parties who clai 'ﬂ AR 1 udaiee oF 00 s ot g

dom 52 p-}f of:-.nd thi&mc E?am e ‘!?qn! . Atrt;d:m animad d i

| #fomfriie wife that they are in- pofieffion of it, . T “ Sl padition s O/

o :fF:and that each of them on his. m nm:mqu'i.;_ql;:ugé mqu: ;Eme, :

fered. 0 be maintained in the P on, » & adverficium _ compeliere quam
cﬂduvngsﬁmkentnppurt’gat he is alio poflidente, ; -fdmimh“ {
Poffeffor 3 ‘and ; o = '
moleﬂ: omamther gx which may ' XVE.  fe, o '

be in oﬂ'dﬁon. Andin  He who pretends ta have been intep g 7.0
the&bafs, ? appears that omhbg' rupu-.dmﬁ P eflion, ought to make Demmnd of

twobnsbcenm fion for hisD faine t ereof with- e 1"%‘{-
the fpaceoi-'nyeq; before the difturb- n the yeq W ﬁvom thcday%"‘" o
ance given himbythcothm,h of his beir ted o ﬂ‘wimnh
maintained thergin*. E;grwbzf erfary in Poflef year
* Hoc b - ‘ ) of a has loﬁ 3
anmruﬂi&opmnrm : dtrgfﬁ hﬂ F P ‘_3.;.’-' s,
m'-“rmnshis&&lmfdrthe T 45
X mmm«m:&.mm&x m,;,,. e
5 exceflit, certiflimi juris ¥
P ’C‘;ﬁﬁ.it.i zma&&m S 5
i the Ackiom for the Pof~ L

sy

_ uh _ wh‘-nh fter she
-?I'he whereofthemat- f,,’ l " e o ;
two. ns,w_hoprcr.cndmbcl’o&f- f the queftion touching the Poffel- 1o, i tir
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Of the commexion m?oﬂ' o ffion
and Property : and how one may

acquire or lofe the Poffeffion.

The C-ONTENTS

. The Right 1o poffefs is acquired with
the Property.
2. Difference berween acquiring the Right
t0 poffels, and acquiring the aBiual
w6 Pofefion.
3. In_fome cafes the Property may 53 ac-
quired by the bareeffed of Po/-
Seffion.

. In zbgﬂ uﬁ': the, Paflﬁu isaTi tle

5. Ome argmm Fﬂfﬁﬂh wbat o
other body bas & right to.
8. As'if onc finds precious_Jfiowes, and
F " other things of walue.
o = Properiyas m’fﬁfﬂ!f b.ﬂumug, and.
8. 3y Coprusifamste '
By Captures nemy.
0. )j‘y anrﬂ‘ials a Thing that. n.rquugﬁ

_ edy or thrown away with imention

-«

N ro give W 1o wbufocw cmwrb
! - ‘r B
10. Ora%mg:bnmu tblawmr
wbemf cm b: d N

[ b

. ': 'VWWWW'
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27. ﬂn Poffe _y'ar fum&,go :bc R&br of
bis Author. ;

'28. One lofes the Poffeffion of what one
alienatesy or relinguifbes. .

29. Things thar are lofty and thofc which
are thrown into the Sea in a dan-
ger, of Shipwrack, are not relin-

Of'dffgb}' ﬁ lrybe

'30. One lofes bis Poffeffiony by the Po

Jilfon of ana

g P

Poffeffion i natarally lmkcda The
the Rxg_’hr. of Property, and &igh o

s

ht’ not to be feparared from it s, P Y e
oover has ac the Property of a f ™
Thing, cither acquires ar the famg timey,

thc ol'l_'cﬂ'ion thereof, or has a ht
o get it, and to recover it if he
loft it Thus there are as' many dtﬁ'c-
rent Caufes of Poffeffion, as there arc
different Titles of Property <.

LN Sed the. Avticle of the firft Section.
o Rem i{lbwbmh noftris habere intelligimur quo-
exceptionem, aut amittentes, ad

'im'é""
cam,

actionem habemus. L ga. ff. de

acy. rer. dom.
© Genera poﬂHTmm tot funt. quot & caufie
m:udf njus quud noftrum fit.  Velur pto emp-
g o sl
mﬁ PEREIvS g ol S e
natura effent, focimous: & i fumma magis unum
lm: "M AR R
o ¥ op Wy or (‘ f,
RN i L 5 N
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Laws, o 11, nwmb. 1. 4. 33. 33 39. and fol-
lowing mn.

11T

;. it fme  The connexion between the Poffcl-
afe * fion and the Property, has not only this

rpy Airft effeét, that the Pro implics
movd & and gives the Right to 3 burit
vie bare of- has alfo this fecond effect, thar the Pol-
feét of Pof- feffion gives often the Pro Thus,

- whoever acquires the Poffeflion of a
Thing of which he may likewifc have
the Property, and which belongs to no
body, he himfelf becomes Mafter of it
%v lgxc bare cﬂ'cci‘ft of the Poﬂ'dfc;rlz;
or by having in his power that whi
no bo’éy has a rightf::takc from him,
he becomes at one and the fame time
bol:‘}xdl:oﬂ'hcﬂ'or and P;oprictor thereof «.
A is in feveral cafes, which
fhall be cxgm in the fifth and other
following Articles,

* Quod nullius eft, id naturali fatione occupanti
tur, §. 12, o, de ver, divif. 1.3, ff. de acq.
rer. dom, w4

IV.

4 monfe Al the manners of acquiring the

cafes the  Pr by the Poflefion, are fo man

By - wnmc make a part of thole whic

e troper. Nature and the Laws give to Mankind,

. for applying to their ufe the feveral
Things whereof the Poffeflion is necef-
faty in order to have the ufe of them.
For there are Things Which one ufes
without poffeffing them, and which in-
deed cannot be poffeffed, whether it be
becaufe of their nature, or becaufe the
Ule of them is as yet common to all
petfons: and there are others of which
we cannot have the ufe without poffe(-
fing them. Thus, we have the ufe of
the Air, the Light, the Sea, Rivers,

o

ey Ko Bood and R

nd for an

||||

have a right thcrcto,bdﬂlg
their P > rtue
R i

and many other things with=
S
cﬂionﬁ.thaa;vyﬁh mg

preceding Articles, that the Things whet noo-
which God has created for the ufe of Z’:’ "‘:’M
particular perfons, and which have not ,, * ™
as yet pafled into the Pofleffion of any

¥y thould belong to thofe who are
the firlt who difcover, and make ufe of
them. Thus, when Mankind to
increafc and multiply, thofe who entred
firft into the Lands which were not in-
habited, and took poficflion of them,
became juitly Mafters of them .

' &ID& nullius eft id ratione naturali occupanti
conceditur, /. 3. [ deneg. rer dom,

VL

Thofe who  difcover, or who find 6. 4 ¢
without defign precious ftones, and other ™ /7
things of great value, in places where 777"
it is lawful for them to fearch for them, wher tho
and to take them, become Maflers of of value.

them®.

" Lapilli, & gemmw, & carera qua in littore
maris invemuntur, jure maturali flacim iaventoris

Wild Beafts, Fowls, Fifhes, and ¢- 7. Property
very thing that is taken either in Hunt- s
ing, Fowling, or Fithing, by thofe who 2?‘:’;
i 10 them as g,
¢ the feizure

: them!.

| A P
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IX.

o. #oe He who finds a Thizﬁ‘
find:athmg doned, that 15, of which _
that u re-Na(ter of it quits and es the
o LofleiTion and Property, not being wil-
or fhrewn : o
awey webling to keep it any longer, becomes
mremon e Mafter of it™; in the fame manner as
gree o 104f ¢ shad never bclonﬁcd to any body.
mfenr. And it is with much greater reafon,
that thofe who gather up picces of Mo-
ney, or other %:.ings, which Princes,
or other peifons, throw among the mul-
titude, -out of magnificence, on fome
extraordinary occafions, acquire what
falls into their hands. For befides the
Pofleffion of a Thing, which he who
was Mafter of it is not willing to keep
any longer, they have his 1ntention,
which makes over the Things to thofe
who catch them™.

™ Si res pro derelifto habita fit flatim noftra cffe
definir, & occupantis flatim fit. Quia iifiem mo-
dis res: definunt effe noftrx quibus modis acqui-
runtur, -lfi.{.pﬂ derelicto. §. 47. wnft. de rev. diuf.
See the rhird, twenty cighth, rwenty ninth
Aricles, - -

* Hoc amplius interdiim & in incertas perfonas
collata voluntas domitii transfert rei proprictatem.
Ut ecce, quimidlilia jaétat invulgus; ignorat enim
quid eorum oguﬁ}ue excepturus dit. Et tamen
quiavult, quod quilgue exceperit, cjds effe, flatim
cum dominum cfiat, 1. 9. §. 7. [ deacq. rer.
dom. §. 46. inft de rer. divif, Nov.1o5. .2, §, 1.

X

ie. or a _If be who has found a Thing
Tinng #hat wag loft, h done all that was pof
;‘”"‘!"b‘ﬁble to find out the true Ownery that

he might reftore it to him, cannot lcarn

that is aban-
he who was

that

;imﬁ..."" 4 who he is, he remains Mafker of i, til
dy

he who was the Owne ars ang
proves his Righte. apf:'mmd

-

i i
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¢ Thefaurus et vetus quadam depofitio pecunie,
th:s nof extat memoria, ut jam domihum non
habeat.  Sic enim fir gjus qui mvenerit, qudd non
alterius fit, J.r;l.s. i, ff. de acq. rer dom.

Si in locis fifcalibus, vel publicis, religiofifve, aut
in monamentis thefburi ‘reperti fuerint, Divi fratres
conftituerunt, ut dimidia pars ex iis fifco vindica-
retur. Item i in Cxfaris pofleflione tus fue-
rit, dimidiam mqué partem fifco vindicari. 1 3.
§. poual. f dejor e

Qui thefaurim in proprio fundo invenit, totius
fit dominus @ qui in alieno, cum domino fundi
partitur, & dimidism retinet. Lwn. C. de Thefanr.
8. 30, i, de rer, drvif. L.y, §. va. [ fol. maer. v,
Nov, Leon. g1,

o Alioguin fi quis nl_iﬂuid vel lueri causd, wel
metis, vel i condiderit fub terra, non eft
thefaurus: cujus ﬂiam‘ furtum fit. 4. L31. Q1.

" de acq. ver. dom. w. L 67, [ derei. vind. g I 15,
%'.. ad ::Ziainm. » 4

Qur Ufage as to Lreafures, is diffirent from the Ro-
man Law. But fecng thns mareer docs nob ome with-
1 the defign of this Bosk, and that it is of & lLarge ex-
tont, we not explain it bere,

XIL

The: Proprictors of Lands acquire 1a, i
the Poffeffion of that which Nature Navie
adds to them, and which augments the 44 % 4
Land, and iy as it were an Acceflion to g“:":d;
it. Thus the infenfible accretion which Mfﬂ;g
mr;{Jhnppm to a Ground bordering on rbeGreund.
a River, by the effe@d of the Water,
accrues to the Mafter of the faid Ground.

But if an Inundation, or the change of
the channel of ‘a River, feparates one
pat of a Ground, and joins it to a
neighbouring Ground, the l]T'ol:n:m;y of
the faid part, will belong fHill to its firft
Mafter.  For whereas what is added
toi'G:_mmdll:Z&ain&iim _ ible acere-
won, cannot nguithed in order to
iomtmidersiafs o Do
_ ‘come from ~other place
Ground ;Pl;f!c
fudden ¢
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: Ground®: But he will. be obliged to
XIIL o ay the price of the Trees, and De lia-
e?sf  Buildings belong to thofe who are ,lc to Cofts and Damages, and other
wo Mafters of the Ground on which th Penalties, if there be ground for it, ac-
bl ve built.  For the Edifice is an accel- cording to th_c. Rule explained mn the
dtafion which is added to the Ground, and foregoing Article.

;’f ‘;"’ﬁ“‘ “‘.'hiCh cammot Fakc away the G"‘F"""‘%I * 8i glienam plactam in meo folo pofuero, mea
‘J"”"J from the Pmpnctor. Thus whenone™ erir,  Ex diverfo, i mem plantam i slieno folo
Liroid« pcrlhn builds on the Ground of nnother, pn{'ugm, iliius erit: fi modo urroque cafit radices
the Building is acquired to the Mafter ~cgerir. Antequam cnim radices ageret, illius per-
of the Ground. And when one builds " psiidille e Dol o i

®  on his own Ground with Materials that =~ > ¥4 -

are not his own, he becomes Malter of XV.
them : for fecing the Materials cannot :
tie (rnarated Front the el ekl The fame reafon which makes the s, rofis-

demolithing the Building, which it is Froprietor of a Ground to be Malter ot.f;v’“:fi""::
for the Puglick Good no% to fuffer; the what 15 built or planted in it, holds” :f‘:fri-
Pofieflion of the Building belongs to the likewife with refpeét to Moveabley,
Mafter of the Ground, and by vertue of Things, and makes that which becomes
that Pofleflion the Property, with the infeparable from the Moveable, to be-
charge of paying the value of the Ma- £9™¢ the Pofleflion and Pmibcrty ot
terials. Bur if there was put into this him who is Mafter of the Moveable.
Building any thing of great value which ¥ hus a picce which is part of a Move-
it %eoald be jufgw eparate from i, able that is made up of feveral Picces
fuch as a Statiie, or other Ognameug, it PUt together, i acquired to him who
would Rc reftored to the perfon who OWnS the Moveable, he paying the price
was Mafter of it. - For the Right of hin- Which that Picce might have
dt‘l‘ing the feparation of the Materials, worth by it felf.  For what cannot be
is limited to what is neceffary for the feparaced from the Whole, belongs to
Buildinjg,mdwhii:’h' being a part there- him who is Mafter of the reft. Bue
of; cannot be eafily {cparated from it. if what is added be of greater value than
Butif he who. made ufe of Mate- the Moveable, fuch as a Picture upén a
rials which awere mot hi§ owa, had done Canvas ; the value and dignity of the
it knavithly, he would be Tiable to Cofts moft E“Im“? Thing, will draw 1o it
and Damages, and to other Penaltics the other which is of lefs valuev: And
which the quality of the Faét might the Painter will be Mafter of the Picture,
deferve he paying the price of the Canvas.  And
o : . o it would be the fame thing, if of a
étﬁ;cmggc?nﬁqu!iufﬁﬁmm qmmﬁﬂum; Martcr_ of little value; there had been
uf materie domius fuit, défitejus dominus effe;  OF Marble or Brafs, or a ious Com-
24 cantiper noque vindicare &sm potell, wegoc s _ pofition made of fevers! Matters of final
exhibendum de exagere propter legem i, b qua  value. - For in all thefe eafes, although
ur, ne Wﬂtﬁ'ﬂgﬂ"m@“ﬁ adibus fliejunc- “ehere had been nothing added to. ¢
ab. SOk A4 queg\:nWork.ﬁof'm;_héw.hbg
ives being to & Thing, ought to be
lafter of 151:‘: unlcfs"l‘ltjgw orkmanthi
were of lefs value thanithe Mugter, fich

a8 the ing of Scals on precious d
farhc T oy tobe B afipx

= | IR S L cpaliler the ctcmaaccs oF the quali=. |
:z.f:;:;r.g{" ‘ e fa ; '! Lo . ..¢ o ) . _,.é s :. 'Ehl!t of the MEL:CE!', J
,‘fw in : | . ! I L .-|-'="“_' to ;.“_ﬁth the ka hﬂs
f:ﬁf Y n made, if it was for th;ﬁ of the
is . DEL vh _'-mndc ir. 6]‘ Q E “ Mi‘hr
N ' atier, “"»g? ;

efpoke i m’mwﬂfﬁ |
it. Call
- KAED PO 5 0 ‘hﬁ%vm::rc,m
dne may determine Who ought to
Thing; and Likewife regulate wﬁ

by y o (LI



. 2

478

T T T T

;JF‘*"T‘! W

TheCIVIL LAW, & Book IiL

he who keeps the T is to give ei-
thcrfortl.;?l\uh:terh:sforthe ork-

manthip. WK

* §i quis rei fux alicnam rem ﬂ ut
pars ejus fierer, veloti i quis farue fuze,
aut pedem alienum adjecerit, aut kyﬂnnﬁm, vcl
fundum, vel candelabro figillum, aut menfe pedem,
dominum cjus totius rei effici: veréque fatuam fu-
am didurum, & feyphum, L 23, §. 2, ff de res
vindic,

Litere ;]uoque, licet aurex fint, perinde chartis
membranifque cedunt, ac folo cedere folent, ea qua
:ediﬁcanmrau:fuuﬂtm' Lg. § 1. ff deacq. rer,
dom.

Sed non uti literae chartis mmhram‘il'lvc cgt;;:
ita {olent tabulis cedere: fed ex diver
cuit, nhrm‘ cedere. d. L 6. 2.

In umibu igitur iftis in quibus mea res per pr:-
alienam rem trahit, meamque efficit, fi
eam rem vindicem, per exceptionem doli mali co-

pruru‘:&:}usqnadtta‘l t dare, /.23, §. 4.

Jrrn
o‘uul r&um

R’r lu-ur ll‘t

E

on this Ar-
other Matter
which would
it s wrizeen
mﬂwm&
brbf;;;
-um-nv‘unr y 1 0

mﬁ&n:&mgxhrqg-:gnm

oﬁ'd's the Treafure, although he
Lﬁ‘h place in which it %L W’x’r{l’:‘-
out detcnnon, the intention is ufe-
m}& 0¢s mot make the Pofleffion :
wa ‘whofe Thing has been flolen,
does mot poffels it any longer. And
without 2 ju t caufe the is on:

.lymurmonl b

Y Cogitatiane domini, opinione domial. See rhe
eighths Artele of the firfl Section.

Apifcimur pofietlionem corpore, & animo: ne-
que per {e animo, aut per fe corpore. 1. 3. §. 1. ff
de n‘T vel amitt.

Salo animo non poﬂfnmn irere poffeflionsm,
ln non antcmdu 0. 4 13.6 3.
tcftl.qullh 'Enm acquirt nif animo, & corpore po-

Samdum cﬂ adverfus pofleflorem hac atione
(ad exhibendum ) : non_{olum eum qui
civiliter, fed & eum qui naturaliter incumbar pof-
feflioni, 1. 3. §.wls. ff. ad exhibend, N:mnlilpf
feflio, L 3. §.13. Jp:thmu

We have ex ptmd in the Preamble, the be-
tween this Natwral Poffofion, and :&n which the Laws
call Cruil.  Quod Brugus & Manilius purant, eum
qui fundami Imgn pofleffione cepit, etiam thefau-
rum cepifie, quamvis nefciat in fundo effe, non eft
verum, 15 enim ul nefoit, poﬁdet thefau-
rum, quamvis fundum poflideat. [ 3. §. 3. eod.
V.l 30, e0d. Sce theﬁrRArudco(Lhc sﬁlseﬂpn

N *

whai fhould be wris o it, although i
:‘;ﬂ:zu_m« du&h}?f& mm;‘m?:

Deeds of
mmm

See mhr Ca iim is comipofed of m mix-
ture of divers Mmm thh wﬁwa! per-
fous, 1 the feventh Art:cl: f the ﬁrn Seftion of
Engagements which are formed by Accidents,

Sec the twmrythadﬂmdr.

XVIL

The Poffeflion of the Things which 17. 7oy
we acquire by their falling nto our/ion hd
hands, {uch asthat which we find, and ;’:’:’m
which has no Mafter, that which we 7.

take in h , and thofe whxch rx&m .
"~ we have amgt to take from:
the Spoil of an Enemy, is

hucﬁ&nfmrhmm

cffcut fecimus, 1 3.

XVIL

o Anmmmwmmﬁmd
T TR 5
may give us the n, or theRight :
to '#Andwcammwrocouﬁ%cr Mwm&m -um
how. one becomes Poffeflor, and the funt. §.18. ol
i ""‘""".sm»
xmar—-

oﬁ-enm‘ mw Simul :
Polit '“PO" mf-pn’:*‘“m -

.......



Thc dcl:ver;r

9. I that is fary for
what o putting into Poffeflion: the “perfon” who-
Jfrr:’;; ok Purchakes a Thing. oﬁimr.hcr, confifts
‘m, nf~ n that, which makes it to pafs out of -
(. thé power of theone into that of the
© other.  Thus Moveables may bc deli-
vered from hand to hand: or one may
mmrport them from one place to_ano-
thery and pur them into the dfuﬂirfﬁun

of him who becomes Mafter of them®
+ Ser the Ariicle, and the fifth and fixth

Articles g"a&ﬁmd Sf&m cfrée Coitract of&‘s

s :

! X3 iy
zo.Ddrve- . TThe delivery, and the taking poffe(-
v saie- fyo oF Moveal [E, does riot always re-
}‘,}”{ " quire that they {hould be removed from

one place to anc:iwr bue itis fuffici-
ent tor putcing them into the poffeflion
of the new Malter, cither to lmc them

hls hands, if he bad them already, as
fit {honld buy what wis de-
with Ol':F theyare kept in
,K 10 delwcr

poI'

ng, one g1:,alm Poﬂ‘cﬂ' qﬁ
by a bare view of them, and by the in-
tention of him who parts with them,

- and of him who becomes Mafter of
’ tl'lcm And thcrc is alfo a kind of tacit
7ETys which is made hythc bare will

o L3, 6

sg de
cufbodiam ;;{fmﬂfgn I;l

Res que codunfium funt mmm& communi-
cangur : qum licet fpecialiter traditio non interve-
nif, tacita ramen creditur intervenite. £ . §.1.
&l 2 ff pro 0. Sec the fixth Asticle of the fe-
cond Section of the Contract of Sal.

XXI.

“As to Immovcables ; thofe who alic- »;, Delive
nate them cither b Sale, or by otherr 7 k-
Titlcs, trip thchcKrcs of the Pofleffion ::;P‘f ffions
by declaring only either thar they will %,/
not poflefs ‘any longer, or that 1f th
Ii:gld ni%ll the Land orTcnclt)nc::jt,hn fhiY

&) preczn Ys chiverin
the Kcys, rfat:s,u, gdxj;txslockcg)
up. Pﬁéﬁo

afles to the
ncwMaﬁcr by the bare

- of the in-
tention to poffefs, joined to fome Aét

which denotes his th, as if he goes

in petion to the L §Tcncmcnt, to
take poffeffion of it a5 Mafter, altho’
he do not go over all the parts of it.
And tmcma likewife take Poffeflion of
a Land o cncnﬂ:qt by 2 ‘barc view

thereoﬁ

¢ See the wmg“"hﬁm{sﬁmg“:ﬁ
Contrait of Sale. Apicimur poffe corpore
& animo, ez::eper fé anime, ‘aut per f corpore.
deautcm ue. il cu-pn'r, é- Wm0 Aequirer e
. ‘non utique ita accipiendum

e&, ut’ flidere velit omnes glebas
c:rcurmm ﬁ.’u fficit quamlibet partcm cjus
fundi introire: dim mente & o hae fit,
ut.i fundum ufque ad terminum velit pomderc k3.

1 . de acq, vel wmits. poff.

Si vicinum mihi fundum mercato, venditor in
mea turre demonflret, vacuamque fe pnﬂ?:iﬁmem

;ndm'. dicat, l21»1 mmﬁsL’p Q.t.?&nq
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hm that cffeét. Tkms one takes
%ﬁm of ajurlldl&lon, bymﬂh
fhicers

to excrcife it rtCL:Mng
Fines and Confifcationsy 4  and b y

cifing the othier Rrghté which “d
thereon. T hus onc takes o!i'cﬂ'
an Office, by raking theR.ﬂ% and Plau:
which it ingitles one’to, and by exer-
cifing fome Funtion thercof. ~ Thus
one takes pofleffion of a Service by
ufing it for the purpofes for which it
was mtcnded, and 33cht which one
has acquxred or of another Right, by

lv
g itle of the Purchafe, to the chtor,
and by the enjoyment thereof*.

f Su:bcﬁ:-émﬁnﬁ- of the firft Sechion nf‘r&«:!&h -

-.frd the ninth dreicle of the fecond Section 9‘ mm
XXIIL
23. One  Whatever mq be the nmmthc

can poffef:
:th & Po&@m Df, ﬁh

ether it be Moveable,

certain and ozlmmnveabie, or fomeRight, one can
desermimed. pever poficls but a Thing which is cer-
tain and dctcrmmql msnt iut:s
one ma k!'low
poffefied. Thus one m oﬁ'c& cither
an entire Field, or 2 part of the
faid Ficld, as fuch a lar Acre, or

even an undivided Portion Lhereof, as a
Fourth Part, or a Moiety, enjoying the
Fruits thereof in pro
cannot

ut one
efs an uncertain portion of a

chaf-

Grou

e T"w» q’r;ﬂ'qrr—:w

The CIVIL LAW, & B

notice pf the Affignment, or of

‘Thﬁ_ﬂrher

.Jr‘ﬂ\l’ -

Euts in exccution thc faid Libcrty by
ing ufe of the Thing, or whether
hc lets it alone without touching it
Thus one poffeffes not only the Lands
which he cultvates, and of which he
f  gathers the Fruits; but alfo thofe which
he lets lie unculnvated, and which he
never goes near 8, provided only that he
do not fuffer the Poffeffion of them o

be ufirped by otﬁtr perfons.

* Licet pofleflio audo animo acquiri non poffit,
tamen folo animo retineri potcft, Siergd pradios
rum defertam poffeffionem, non’ derelinquendi af-
fectione, tranfaéto temporenon contulifti,’ fed me-
tus neceflirate culturam corum diftulifti, preejudi-
cium tibi ex traofouifli temporis injuria generari

non potelt. L4 C. de acq. & reb. poff.
- XXV. o
The Proprietor preferves hkcwxfc S 2.5, Onere-
Pofleffion by th:hands of other tains the

who g) offefs in his name, fuch as a Farm- P"b{-”r n by
ery a Depofitary, he who has borrowed | .

a Tl'ung, the Creditor who has it in

pawn, the Ufu ¥, and other

tons who hold the Things by thlm of

the hkc n!ture“

. Genmht:r quifquis. ammnb nofb'o nomme f r
in pofleflionem, veluti mtor pes, nmm
nos pofiidere videmur, L9, ff.

See the eighth, ninth, a.nd mnthAm
Seétion.

¥ iy ; XXVI y .
take Poﬂ'dﬁon Of L26. One
hlmfdf, or bya Fa&or, ?ay ;?r
M.

bojig v b

. And he who gwes it aw:
d(twlfe dehver it either lum




vi pullos rcf!'irumdmdﬁ. l‘mﬁ&‘h
» utilis anous exceffr, cerciffimi

v, eiglmmh :
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,pu- vim dnmun-, etiam legibus . their Pofleflion thcy had not preferved

ofpic nﬂmm fee  pheir Tiles.
itutionibus principum. 4 1.§.2- -4 " Ang thercfore altho’ there were no
S verd ot - udich nten - Other vetfon to juftify the ufe of Pre-
feriptions, befides the publick
of afeertaining the quiet and tranquillity
- of Pofieflors; it would be jutt to pre-
o vent l:ﬁ ¢ Property of Things from being
: . alyays in an uncertainty, lcaving ftill 1o
Al D% el L3 ‘_.‘ ~ the ors 4 time mﬁiemmfun‘c-c
. 8 ECTmNV: ovc*ohc ﬁgﬂcq:lmf‘u oi}lhmE&una;
3 But it ma {aid further, that
Of ﬁf m"‘a ‘!ﬁ # ?"?f""&“‘ feriptions_have o:hcrwtfc their Juttice
M lﬂd gf’ 3b£ mﬁw m 'wbttb nnd ;hmlqurtz. upon the Prin-
: TR PR ciple which l?mdytbccn remarked,
i thﬂPOﬁ&ﬂionbdngmtu:ﬂlylmkcd to

oFPmptrty it is juft to pre-

ﬁ.me, at as it is the ‘who ought
Preferip< 1o poffefs, fo he fTufles to
. bc Maltcr‘b a::iw m%i—

4 ﬁﬂion, thggfn: p&canfe 0{

- iﬁmmwﬁ ancient P‘m’;ﬁﬁ_

mkzlikﬂﬁl’c ﬁnl:aﬂfom m

~ due to him, within thc tnmhegqu
by the Law, haloﬁ: huD:bb, and the,

Debror is Th
\vllohas anjopd fﬁn f’m’

i L
=i -9
-} I.
oft e
X
.
h &
P
e » d
H:- ‘t'
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yduf . And there ate even

~which have made fome
therun,andwhlch WV'
Prefeription of thi : -

.Iy ‘fur Pcrfonal and Mobi

ﬁ havccxtcn edt.heo 1

: £y to colﬁdgﬂthqmd-« -
of  thele difforcut EORbI of
ggan Law, nor the rcdbm Wﬁ

_are not obiferyed i in many

2 Eyery Ubpe haﬁmmfﬁu.
 the oppofite U
;-\.Aur! it fufﬁccth

"mc,mkmvetothmewm +#: Thin
mafwﬂmfcw&opmdmiﬁy_
‘a certain time to recover them :-
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I is eflry 10 sake vorice o, chat wh

* cordmg 10 the Roman Law., St Preamble to this
Scéion of oo, .

Asticle of the fecond

one, que velex pegligen- o gy

dominus fine e AL T ' -,
ohpae . Quamsen The gty gh i cceiy a6/
ok sy, ‘"ﬁg"“ quiring Prclcription s confidercd only = e
e S0b i ot 137 5y ch perfon of -him who. has poflefedy 4%/







L ; : h gt 4 ﬁl
alated b "tﬁebw .
 the ydxﬁ,ufeﬁ dur; J;:*.,h M.
vificipal debt.could not -
“hus, thd'e»who owe -8 Wm




“i“h time the Cre<"*
‘o ha _e_ a ﬁsl‘n; to

ki T R g

e N L1
o eft, in

tractibus in'quibus fub aliqua conditione, v




¥ . fmm h-mli‘m- thc&rmé*ms
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*ﬂinm havi untﬁv

. cn the Who “‘ﬁlﬂtm part




X. :
Ifa Poﬂ't.ﬁ'of w]ao premnﬂl 'tg,bx\: te, If for

A Fof-
»?-ff- m;ﬁ Thi ”?ug;gthe w;gf "

y h ume  that lsucc

" has in to his own gnlaab-
% '-l.ﬁoﬂ&tof hls Author,'ﬂ’@rl Tefta: %o

e loend 7 sot i Donor, 2 Scller, ofmpafmgf; o
; B ¢ he derives his right; it u;m

that he himfelf has
confeicnce, but it is

_. 2 {' I.“ o d
o mecordmg to 2
: ther U- nﬂﬁﬂ'ﬂx 3 “that the poffeffion
wgr in which  which he ja Iohnown, ve been
ter. ;%' = poﬂ'ﬁou held ~with a confci-

Seétion of ¢l For all Poffeffon: for
A1 mhaﬂ“ﬁén With-
8. Warran- ’R&A&hﬂof Wa ' w

T perfon ws\o;;m&o-if .s, ;.ﬁﬁg vel amiss. fof.

s, or gives ~ De wm nl:iidur.

I:‘Meﬁaw Mm
. % e 1 el ex

N 113 cﬁn;. pnti'&ﬁn E&*I?- n?rhe
Right precec m"%&*mm&:&
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3il '  norant thc.r@oE 18
s to have a rhlrjg 0 who buys of a Tuﬁb}{m{‘e. )
Ty

hich he has not right to hi
fter, cannot change his bclongmgetol ]s

, condit .‘ on, -and make to himfelf another

itl ofielion, to the prejudice of

he of another perfon. Thus,
'Eor mﬂancc, he who isin‘poffeflion of - Good:
?d(grgl:dasl“ma‘,fammﬁwh * nated : i

. pioad ed excep! :

chafe from another Seller, than thc!w{l Lavn in fuch Alienati
ter. to :whom he is I*lmnnr ‘f-‘orthmgd_m ‘And this bei

"ﬁuquuld not cl e‘tht -
of his Pofleflion, and w:buldqn“:t» ’

‘him the right to poffeR us Matter,
~mor to g_ “hir of whom




o
‘ :,“1'. )

Wk )
rogrefid,




e o/l aat awwwwrwmm

| . ' : -
| | . ’ \ - J ., v_ _' pals w "
- b : . 3 X ! d '8 £ o db

u.\ Y




per

; ot T H E

CIVIL LA\V

IN ITS
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B QLORKS IV

Of tbe CON SEQ\UEN CES which amml or,
dimaujh ENGAGEMENTS "

£ i __-h : f ‘
; - co ‘_ ne to "fc&, both tofortlﬁr
#e@l the matters which toannul or dimunith them; it was na-
m,mhmgthcywmmbcm

‘the cd of o mbmplsa', they fhould be
~ann ‘_con m__ @ghccwhcrcm

the Rulcs

S . " ¢cither

by exccutmi, andmmg it
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Engage-

ments.

Order

of the

cither in the whole, as he does who
io a Sum which he owes: orm‘pm,
c

pays onl u&n;tns’fth&debt

account, ‘The procurin
the En ent to be oull bg
a Court of Juftice, cther in. whqlcg

as if it was Money lent to a Minor who

Fad fquandered it i & plc:;_
ures © or in one

the Money 1@%@ loyed to%?toﬁt-
able ufes. The third fubflituting a
fecond Engagement in the room of thc
firft, fo bc only the fecond
which the firlt gcing annul-

£
Payments which we {hal.l treat of

:'i“f"‘*m the firft Title of this Book, are

of the firft of thefe three ways: And
Compenfations, which are miﬁng clfe
but mutual Payments, and which fhall
be confidered under the fecond Title,
arc of the fame nature. Refcifions of
(.on and Reftitutions of
to th cftate, which
fu matter of the laft T
fecond of thefe ways nulll

Engagcmcnrs And Novations and Dc-
legations, which fhall be explained in
the third and fourth Titles, arc of the
third fort.

Ceffion of Goods, which fhall be

the fubje® matter of the Hfth Title
is a mixture of the rwo firfk of thefe
three ways. For it dilcharges a part of

the Debts, and if it ha )cns that the
Eﬁ'n&syzddedu byalgebko: be Real
Llhmw!n 'S

m.s‘

‘\."F;"T ?m ¥

v

have been formed by Covenant, or with-
? i b ﬁ‘:y the matters of this
ourth 'Kodl: are likewife common to

allfamefEmnn thefe two
kinds.

L

ol

4. q,-'

T 1 T x, FAE
Of PAY MENTS.

¥
we underftand com-

g chough
ﬂ monly by the word Payment,

J only that manner in which
thofc:who are indebted i Sums of Mo-
ney acquit themftlves of their Obliga-
tion, by paying Money ; yer we may

ve the name of Payment in
to all the manners in which Debtors ag-
3““: themfelves of their Obligations.
 whatever frees the Debror his
~Obli lg;non,n inftead of Payment. And
in this fenfe we may comprehend under
the word Payment, Compenfations, No-
~vations, and ions.  But fecing
thefe three manners of Payment have
peculiar charagters which give them a
nature' quite different from that of fim-
ple Payment; it has been ht pro-
per to diftinguifh them under their
per Titles; and in th:s'l"it.lgwc




sECT 1
Qf‘rbcmraf?mf, wnd of
QMM e
f*ric.cvf; b
'I:ﬁe *cou“'rs NTS.
1. Bqﬁawu

2, In what
If.

3 &qummng, is applicable to

4 Paylmi‘ of

the Ddtor acquits

- was not dwe, or
mmdd’ mbmimm
Onm icfm:&m

’6' Effect ofﬁtpq:mn
7 Pamwébymtm:be

8. The ;:_);}w  frees ‘the Sm‘mu, and .
9. ghPMw bom-aksrbube

may bave an Affignment totbe debr, .
does not extinguifb the debt.

1. The Sale of the Pawn does not ac- "he ‘who his paid through miftake, thatefwbe

quit the M;, Wﬂﬁﬂb as

is raifed by the Sale.

11. Several J'ar ﬁgerdM
orsy by ome Payment.

12. Ym Obkgatm: * one.and the fame

' Debtor, acgmml by ome ﬁng!e
Payment.

13 Eftﬂ of gemeral or pamclkr -
quitsances.

14 He who aﬂedges a Payulm, oagb: w0

by 8 Of?PMﬁlé#rs.

wi;nmdlcrmturc,bu
are ol

Tit;'t.SC&I.

* Solutionis verbo fatisfactionem quoque omnem
accipicndam  placer. L.176. ff. de verd, fign. Sce

go1

Il

As we give the name of debt, 1o eV~ 3 Thewod

* ry thing that is duc notonly from Debt- acquit-

ors of dSums of Money, or nf things of fng, # #-

o from thofeawho "4 *
either to do fome thi as',f.::m
of a Wark, or to

g which is not theirs, as the De-
pofitary, and he who has borrowed a
thing for ufes; [ likewife we confider
as Payments or Acquittals, all rhe man-
ncrs in which one acquits, or delivers
h:mfclffmmEugagtmoEaﬂ Jeinds ¢,

* Credendi generalisappeliatio eff.  Ided fub boc
titulo & de commodato, & de pi
edixit, Nam cuicumque rei affentiamur, alienam
fidem fecuri, mox 1 quid ex hoc contraétu,
eredere dicimur. I 1. [ de reb. ared.

¢ Solvere dicimus eum qui fecit énodﬁcm
promifit, tl;d.f&qwiquf y

V.

Payment prefuppofing the debr, 4. W

s Ju.r
- which was nor due, mqy recover <. °

But if he has

was due in Equity ,ah:ho _

been fuch thashecouldnothavcbccnwm

condcmnedmaCoumofJulhoctopny”"'
he cannot demand reftitution of

w’hs.thehnspmd Thus, for exam-

ple, 1f a Minor buugcomcofA
aSnm of Moncy which he

The

lhlgl:on vglinﬁ w‘hiclt“i‘c ‘could 1252

'ﬂ:enr.which

hecaanotrcvohhthehy
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s.0nemay If the Debror who had a fixed

Py before’ for payment, has a mind mp?y%cfo

the term. hand, the Creditor cinnot © | him
to wait till the term.  For all the time
of the delay is given to_ the Debror,
that he ‘ma aoqm bhimfelf when he

can®. if he cannot do it fooncr,
_ heought todo it 2 d:c term.  But if
he pays beforeshand, he cannot tike
for he owed

. C@od certa dne omiflum eft, vel fatim dari
m Totum c.nli medium gempus ad folven-
i liberum relingui intelligitar. L yo.

'&ftb!fm.dmrbg the fifl Seddimn of abi
'hm-buuuinnnﬁn
VI.

6 sfiay 'The cficdt of s to_annul
the il the debt, if onepuysﬂ:c whole!, or to
diminifh

' Tollitur omnis oblrpﬁufoluume;uaqmd-

debetur, Dafi. quib. wod. toll. obl.

VIL il
4, P If a Paym cm;smadc&:raDebtor.’
ens mdtby anothcr fon than hi he will
by amarher neyerthelefs b mtr.od from his Obli-
e the ﬁlannn mtthred:tor who has received

. and the debt, with

. to the; faﬂlﬁmﬂorlw_ ill be

‘.-

it in_proportion to what s

Tb'e CIVIL I..‘A’W, &% B.i';"ox I\’.

Althoug h thq \ment exting nﬂ\es
the debr, yetaf a Creditor who 15 paid mene
by another than his Debtor, ‘affigns qer &
his debr 1o h.tm?who‘ﬁluys him ; &e‘mm‘}

9-?&!'9

Dl‘jffﬂf]ll.t s tra them, dees nor ex-
is not a Payment to d:ﬂ‘.hargc tthcbt-ﬁ’"ﬁ e

or, but a Sule which the Creditor makes
of his Right ro him who pays him.
{Which is t:clc be undc;cﬁfc;od f an Af-
ignment made cither before, or at the
time of Payment. For if the Payment
had been raade before the Affignment,
the debt being acquitted, the Creditor
ould not make ov& aRight which was
nolmgcrmbnng
* Modeftinus refpondi

pa&oomh&qwdexuﬁmﬂm&bww attiones
poit aliquod intervallum ceffie ﬁnt nihil ex ceflione
afum, cim nulla actio fu fi ante
folutionem hoc’ faétum dmonnmx&t
* wt mandarentur acliones, tunc 'ﬁihl:io falta effet,
Mm;mwmuﬁ.ﬁhadﬁmnhtuw-
mandatarum l&mm

ﬁut.puunpnudum Iyéf

IFa qu_dxﬁr who had takcn Pawun To. The

for his fecuri K “receives in Rithe 3ok £ e |
price of the Pawns, fold ci crbyordcrp"' :
vE the Judges or by the Debtor, and fheddes
4, e Micey, e by the Sale-of the o
"2 Pawns be not fufficient to acquit the ™ s
wehole debt; e will remain fill Credi- 774"
tor for overplus, « 't:hcr

ld be worth mo:tt t
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Payments made as there are debts paid

For it is the fame
of thofe who nvb-

L

. bus ex caufis una scceptilatio, &liba'moﬁmpo- F

one Mﬂl’crl.:;:u&m.mmum padto fubditam,

dld‘me:ﬂ fuit inducta, m“?maﬁmﬁm

A
&l

e XIV
‘As he who ctcndswbe'; Creditor 14.
h: to eftablifh his Right 5 fo he who_-z-l&&-
bdges .the deb;, and ‘;;sz
ity ought to make proof
OF l;‘.‘\ -0: Er Va ol S

ﬁvmlpwbamnn onus incum- ‘

ht. f. -k. c.

ay

SRR B

Mg ARSI ey Dy | o fFhe chmmt ent for three fubfequent ;. pay-
' o "._\{_ " * &t . ; x e 9 o 01 'h
e Tt mayalfo ippen dhat oneand che Jion % S AT, O SRR T
Obif:fw ﬁ-ﬁ&y‘nm{ 'Eq an:lt.t?::m Wo e&% that hc who pfovm the P tmdéqws
:{em g @mmsagonc fob- ekl for three years laft paft, is difcharged p
Debtor, he= s m(-: r ﬂﬁmﬁfh from the preceding years, although ]:g,zw o
wind b R X “‘d“"’ o fhould prodce no Acquitiance for them, e famer
ﬂ;;’:g: Whoml qm mrehevedﬁ-omhts Ui it “thold e -diade. 2 by 7
: ligation, leaves him a ' fs that the Arrears of former
thlsco ndition, that he Boodp'::omm..““__,, of :

' - A f ".' bl
'-tﬂ" vdut?'ﬁqm

the
debt to his Executor. "For m‘ég -
“the Payment. which the atee

fhall mnke.wm-ncquit, s L' T,

ining ue, or referving them. i,."
&ndth:sl’mrdm,

tion has its- even
ditori. Evenir emim m: ex mﬂmoﬂi-
gatio debiti, Irem £ pupillo qui-fine tutoris auc- with regard-to Rents of the Crown
toritate mutuAm pecuniam accepit, A ere- fmﬂ: who are mmﬂ‘l-od thh
ditore fuerit, fubea conditione, /i eam peciniam niu- g-Rgcﬁpt of e, '
m.m«hnmas cum numerdf y “ireiay 3 T

nmlﬁ:&m 4
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ThechTENfra
it 1 M-&nqpm

% SW D) Wm%‘
r!dm,marr‘erm hm
@ Payment.
"""""":z ;}:bfm PIPTIRIOR:
&y y:
i5 veferred to'ity or aﬂ’amm, m
" lnflead of Payme | o

4.\‘-'-'-_;‘

3 ;y the thing that is due’pa
m o5 axquitted.




Aol e the Debewr 3
, : Cdoes it 60’ _F.I‘o! - s
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&lt: cﬂd Hﬂ!‘ tO'-"tc&. Ls 61,
%he h"” tor, or  tuam m’,‘m
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cried down, {
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And he
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d&u‘fo

whom another has paid s
For the

ande‘vcnqltlao

' other
4 the

on who is
but alfo b
toit.

ory b !
no concern in

whether he knows, or is 1

the Payment,
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whom he had 1
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I iy A BN
F a Debtor who owes to aCtadlﬁor x. The
dlﬁ'm'cm.dcbrs, hath a mind o pap""“' f
nncof them, he isat | o M As
whichfoever of them he and the g
- Creditor canot refufe to receive pay- fm
nm:ofll:' For there is not any one “
_}uchtthcbtor may ot ac-H .

m;ffﬂﬂ
i lies um=
prase “of Gooda,hhf

i 9cucm hat 75
:“l’..rw wmm_ﬂ_ L ;'."

ol ha ol
'mmmfu;,{fsﬁq

1L

Ifin thcﬁmcafc of a Debtor who 2. pay-
t.bcﬂ bcno;l’rmd ‘ owcl feveral debts to one and the farncm' >
on of Goods, and  Creditor, the faid Debtor makes a pay- m";
who  accufed give 0o ment to him, withour at the ;. choice of

: ' receiving el fame tme :inch of the debts c‘“hq;h Debtor,
w&xmt, md that he domtpay!m ‘a mind to difcharge, whether it be that e i b

hﬂ“’ﬁm}' 0’“'&" A be ves him a s of Mo;ncy;ndchﬁgf‘“'
’ 7 in part of payment of what
““"MFM .owes him, ortbatt ere be a
icosibus folvi, slioquia Plei. ation of debis ‘agreed on, berween the
ur, _u_-if adfmriﬂu-. Creditor and tor, or in fome o-

e = T SRR St v b
ek z"!o'i’i‘*“‘"’-- ~ . ways the fame liberty of applyi
' anmem to whichfoever of the dgts
as 4 mmdmacqmt mButtFtthmh;

Wl’;'m to &

, .



s maﬂpaymc

uham&gr—
04 jor the
Debior 10
acquit.

nts, of wh:th the apj

7 not been mn.dng
the parties, whw:_
that it be regulated
of’ juﬂ:lcc, or ator
ments ought to be applied t
which lic hcw:: “on the ]
md:ﬁ:ha:gc

A
2 '1‘-\ =,

¥h:ch1t --ﬂ s hum phicd o :
hus, a Payment is rather to ©
a debt of which the _ would s
CIPO“Q 1 I‘ '
tO‘Gﬂ‘;? 'ﬁr-_ or m:hepagc_'-

ent of which his honour

ment is applied to the difcharge

debr for which a Surety is bound, n-

ther than to acquit what the prnor i

fingly bound for without g any

Secum:y, or 1o the difcharge of what

“than to 2 debt of wh!ch the Co

I'ﬁh , fuch- Emf?qotutgccﬂso - 'Ems a E;y B

he owes in his own rather than

of what he ftands en forasSumy
for another, Thus, aPaymmt is ap-

Ea:d to a debt for which the chmr s

ven Pawns and Morrfnga, rather
thﬂn to a debt due by a fimple Bond

Tas nuMMmUM folutum wouphﬁrendmu,

or Promifc: rather to a debt of wlncﬁ s l .

the term is already come, than to one

that is not thduc or to an old dﬁkm

before a new onc: and rather to a debt

that is clear and liquid, than to one that
is in difpute : or to a pure and fimple
debt,haﬁcom&uucondmoni‘ﬂd

Mpotunmmvlcem

. 'an&gmmhm mﬁmd&yﬁ-muﬁ«

ndm

cedant, que in fideicommiflis debentur, Et chm

exemplum pignorum fequimur, id quod ex frutti-

~bus percipitur, primum in uforas, mox,

debet im
,,ﬁ*r’i”ﬁ':fmffu Em?’m w&ﬁ“fn o

If"m the mﬁ{;w fmgoing«

al for Pnshmpdl mﬁ

ﬁ?uid

m.cmm

it- "
g}n Ar
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ﬁ l'ﬁﬁtﬂm is clear
evident,

< e mﬁﬁ}"oi’adumndoft
ompeniation whic Mmﬂ

long difcuffion, and that fuch Demand
wsmmbcmrmed:obcmaf.
terwards; fo neither ought he to refufe
- a fhort delay for fuch.a ny if it
@b‘dm“ﬁlﬁmdmaﬁmnm“

 fi caufa ox

m.' ST
mﬁhﬁ:ﬂﬂﬁﬁpﬂﬂ. ﬂd Jjure [tricto utentes,

Mﬁﬂ' eas jorem & ampliorem expofiere
1em, eas quider ,ﬂil  sefervent : hu:i:;
W 3t R 2 .l';I -é,t_: '.

A We muft on the debts 3. gndshae
o
Lo mﬁm@v; maytgg ﬁnﬂ:dm?; .

_,who lme in the:r — BB .
&na _aOE 5 Thedcbu ofﬁ'hl(:hthet.eﬁnofpay-"_w
2 e ment is not yet ~are not com > which are

< ﬁtcdwlmtho&of mdua > s yot

£
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giy The cniL an ercs mom

be owing to him by the Colle&ot
T'hus, aReceiver of thr Land-Tax can-
not compenfate with the publick Mo-
nies which he has received, that which
the Receiver General may be indebsed to
him. Bt thl: other dMﬁic}l are
not and whkﬁ‘d& OWes 10
the Exchequer, may be compenfated
with whnt the owes to the
fame, Thysy for Example, if in
an E &Bcnr-to e Crown hy Con-
ﬁfcatmn by of Heirs; or by the
death of an Alien, there be (ome of the
Effeds o g in debts, the Debtors
wﬁm are found to be likewife Credi-
&1!: erfon to whom the Eftate -

bc

- ‘l 1
‘ {iri ‘:q;%_ a ﬂhﬁ&hm, is cu-
iim'de e w&:plﬁm. i ett;rnmtt
ario;
vel ﬁnﬁa mlkfm%’m. n‘eﬁe

neque fideicommiffi civitatis debitor s, 1

Gu*mf.:ofu&lqﬁ S.;.f&;m ”

‘?

:'ﬂmu The
fai _C“"’;'. who has

. cannot com wlm they Imre
ﬁ:dfww ‘of any of thefe Titles, w‘:’:hb{

) d:puﬂ;l, or Jent, may owe. to them.
LIWO - pc had -

ompenﬁuon of thofe debts - od
wcd' ¥

- II. teil il - Fu ]

debt. which the Mafker of. the Thing

or to the&vﬂlnm& of the P

the fon accufed be
itor of ﬁhaAcﬁl

u: would hm coﬂ: to have

char;

remsttcd the Money to ;hc place where

it was to have béenpaid; in r the

Compenfation the Vﬂhlc of d‘lc ”Re-

mittance may bc ted

fmln Pe:u;:lm mlme; L‘;ﬁbzdﬂ lhyubm-
15 petit m

hoc :
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‘*of,,,No VATIONS

! bnqn mmdwd in the
Al Prcamble of this Book, that
B we may mmzlb rgﬁd:mmi{h
ghmmems,’ itutin

el _"_tﬂprbey lace of a

, the fccond
ch ftﬁ:ﬁ{h, the former

thism two
?ﬁaﬂ%ﬁ?ﬁ' the

ing. hlmfcif therewith
iv‘o‘r:hcr, who is difcharg-

tion. ‘Thus, foran
qftheﬁz:woy:ys,

ﬂ,"";ilﬂ ﬂ‘fé faﬂ Legatoc gvcs
‘the Excctlﬂwan Acquittance for the
cy; in this ion_there will

bﬁ change of the pcrfo?s,hbut only a
cha in the nature of the ngng:
- ngc . , = - m

'Of No-n'rmNs. Tit.g. Sect. 1.

ed frdm nt'y or that the new Debtor
a new Obli '
exam !c nftln_!

m}!&lﬂ vel
e % 3

- '.'""-
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Debtor be annufled by. ghat of the new
Débror, who fiic in his place : and
this fhall be the fubjeét matter of the
following Title. .

[ This method of annulling p’ Eugngmn &f“

new ones i thew veom, iswm the mneweny Books
""'Wlﬂnfﬁnghddqhkd by tix [amehame
llf Bracton lib. 3. cap. 3. num, 13, Fleta
b 2. cap. 8o 0.]

Of tbe ﬂme 0, Nmat:aw, and of
R xt:{feﬁ

'Ifhé CONTENTS.

I. .Drﬁmmu of Novation.”

2. Nouation is :mprefmd,, if lfdn no:
appear.

3. Zhe alterations made in a famrr 03-
ligation, do et innovate if.

4. Novation of feveral debts into one.

§. The Novation annuls the Mortgages
2at e A of e O
gation. v

| A
Ovation is the changt winch the i
Creditor and Debtor make, who;ﬂ. I.}g::-
in the place of one debe fubftitute

thcr 3 o that the firft Obli

fifts no lo and the Debtor remmu

obliged y the fecond.  Thus,

for cxnmplc, if a&ua Gonm& of Sale,
thePrice not being 'I:L , the Seller
takes a Bond from the Buyer as for Mo~
ney lent, for the famcﬁum which the
Price ot the Sllemm, fo as thac

the Contrat le b - and
o s Mo,

:‘-"wx debt .

“+ Novatio eft ]mnrit

ﬁ.i&: uud..-_-
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118 ;
3. Tieal- Tf the Creditor and Debtor s to
prwn omake fome changes in a former Obli-

e O0f ationy whether 1t be by.ad to it a
{_{mmu do eI:flﬂn:gagc, a Surety, or};'mn?:;%hcr Se-
wet oo curityy or by taking the fame away:
watc i whether it be by a or dimi~
nithing the dcbl:, or Ey fixing a longer
or fhorter term of payment, or by mak-
ing the debt conditional if it was pure
and fimple, or pure and fimple if it was
conditional 3 ‘all thefe changes, and o-
thers of the  like nature, do dnot ‘make
any Novation, becaulc they do not ex-
m?guﬂf the firft debe, +unlefs it were
faid that it thould be null. And
the Obligation fubfifts, although it
be not particularly, mentioned that it is.
referved, or that the faid changes are
made thhout an intention . to inuo-
vatee.

L2

e Novltlmnm mlamgmm vo}umma. &
veteris ambiguitates refecantes, fancimus, fi
q\lis aliam per! ndhuhumt, vel ‘mutaverit,

el pignus it, vel qmnt;umm m, vel
aunucndan e crediderit,. vel ‘conditionem, feu
tempus addmdmr vel dem-.nt. vel cautionem mi-
vel aliguid fecerit ex quo veteris
Juruomﬁtmmtrodu novationes: nihil pe-
nitls prioris cautele innovari. Sed anteriora flare
& polteriora incrementum iliis accedere: nifi ipfi
{pecialiter remierint quidem priorem obligationem,
& hoe %d fecundam ma t&:gm ante-

us: vo-
o= S mmndum Etﬁ‘_o?on
exprimatur, ut fine Novatione (quod f{olito
vocabulo, @nv xeworil® Greci dicunt,) caufa pro-
cedat. “Hoc enim naturalibus ineffe rebus volumus,
&m;ahsawmmw Loule.C. de
novat B
51 it fuero Ripulatus, miniis & Titio de-
&n. tantum 2 Non fit novatio:
qnhm sgnm.u.tnmr!6fud.

V.
‘innb?atcfwcml d:bu

dncn "cm mt&ch e dnbt,
mayngom reh mdw ifh allz thc
others4, Thus he to whom feveral debts

4. Nova-
- non of feve-

vl debrs

frto ofie.

TR N e e

T

The C1VIL LAW,&c  BooxIV. =

¢ Ut prior perimatar. L o ff. & wvar. Secthe X

fitft Article.
Novatione legitimé faétd libersntur hypogh”. .
& pignus, ufuree non Currunt. [ v8.eod.

S.EC.T n &

What perfons have power 20 M-
Novations, and of what debts.

TMCONTEN?&-

. Who may innovate. :

:. A Tutor may innovate for rbrdwm—
tage of his Minor.

3 Jn.lmmej' may innovatey if be bd: &
Warrant fo to do.

4. Any one of the Creditors who bas
power 1o receive paymenty, may in-
novate.

5. Novation by another perfon than the
Debtor.

6. Al debts whatfocver may be inno-
vated.

I .
LL perfons who are ca.pabtc of 1.Whomisy
contracting, may innovate both v

what they owe, and what is owing to .
them. And thole who cannot oblige
themﬁ-lvcs, fuch as Prodigals who are

interdiéted, "cannot make any Novation,
unlefs thereby they better their ' condi-
tion . .

* Cui honi inderdiétum ¢ft novare obligationem
ﬁnmnclm pot'eﬁ, uiﬁ-meﬁmw:m conditionem
fecerit. 1 3. ff. de novae, & deleg.

- II w
"Tuators and Curatots may make No- 2. ATur
vations for thofe who are under their™ 'ﬁr
prov:doﬂ mp: for their dewp-"’,;,m

\'_'._u\\_.“?




i Oﬁ.D’s LEGATIONS,

-

Ny
3 ?

Jf ﬁﬂ' are Cmdsto:s for the
f:mt lidly, thatisy in fuch a man-
ner that each ot r.hcm alone has right to
demand it, and to difcharge the Debror,

, 3: ;im of ghcm ey mnovate the

<oy Ve .y
. 'Sidub'mniyuhndl
~habeat : & quid juris v acquifierit ?
Fere aum?mnnu. &ﬂ%ﬁhs &

Judicium plm!!dm toam rem in litem deducere:
item unius acceptiln utriufque obliga-

onem. Ex g tur, unumaquem
: EH ﬂk lcﬁfoluu&:pulntus m:pgr

capto €0 qu uiam fadto ejus. cum quocommnnu

ft. Se-
cundiim g f‘ unus ab iliquo Mmrmc
- t:ul!uﬂ-i

‘eum ab altero poterit, cim id fpc-
okt de wovar,
e v Arsncbs‘cf i s;g:?f Pay-
ments, and the fecond Scétion of the Solidityamong
two, é-r.
V.
5 Neva- - As a thu:d fon who is no- ways
oy z‘nmmﬁtd with the Debtor may pay for
oo I him, fo likewife he may innovate his
peiver.  debt without him, - he himfelf
in the Debtot’s phcc to tﬂ“%rcdnor,

with 4an intention to innovate the faid
debt, and to anuul it e

* Quod ego deleo, fi alius promiteat, liberare me
Mﬁmﬁwmlmﬁa L8.§ 1 ff. de
novme.Liberat me 15 quiquod ,etiam
fi nolim, A L8, in f; Sucthe.- Article of
-datilrd‘&éhnno? agments,

i N
6. Al b All forts of debts whatloever with-
“ever gur diftinétion may be innovated, in the
’:41:“: " fame manner as they may be cxtinguith-
ed by other ways which acquit, or an-
nul them. ‘Thus, onc may innovate a

debt which was fubjeél to :

3
2‘3

re

s

A

i

:
i

'E'

“orl on, a , a debt dae bya
e 3 ion,or by a of Condem-
pationina of Juftice,and any other

' dtbt, &om-batmuf

oeyer it may

not fubfift;
;y'y-cawd, or

fint, nghar jus novandi ‘.,

& unum

fubfifts, €

g‘:- B D kG A ARIN  G
T G LR DR Bg Bn, G , , ﬁ‘?. < ﬂ.

TIT L E ‘W
Of DELEGATIONS.

R HLE. nature of Novations and The fubje3

il Delegarions, with: the dific- e of
this Thtle.

RGEON) rence that 1s berween them, has

-mtpl-.uned in the Preamble of the
Ryrcgomg»'fltlt. And it has beend there
obferyed, that Delegation may be made

ex- _in two manners. . For onc may delegare

Mo as that the Obhgmm of him who
delegates or appoints another Debtor in
his be mpulhd wnd do not any
longer fubfuft 3 as if it was a Bond
which was cancelled, the aew Pebtor
binding himtelf by another Obligation,
cither of the fame natare, or of a diffe-

rent kind. And onc ma thwlfc fo
lﬁntc, as that the firlt Obligation @ill
ting, the firft Debtor be difcharged

from ity and that there remain no other
Debror befides the perfon whe is dele-
ed.  And in thefe manners of
tion, it is alwn;{s certain that the
Obligation of the firft Debtor is annul-
led, fince he remains no longer bound,
and the Delegation making a new Debt-
or, makes lkewife for this rcafan a
new Obligation.

We make here this remark, bccsmﬁ-.
although this diftinftion of the two
manners of Delegation be not exp
and precifely marked in tbcTcxtsw ic
arc quoted upon the Articles of thisTi-

th:, cl:ntlsammlcpnli:qucmcof
y mmn of the nature and ef-

' Mkmh on the
mn_m of Novation, and that of Dele-

Th‘;4. : | 9_17

1
-

|
"
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4. Another difference.
5. Neither the Affignment of @ debty mor
i 1beObligation of a third pevfon for
the Debtor; make a Delegation.
6. Delegation to the Creditory or to ano-
:iw_by bis order. .. .-
. Delegation is a kind of Novation.
g. The perfon delegated cannot yevive the
fﬁ,',?;, s s o
9. The perfon ated cannot make ufe
;;'a;be q:"‘k‘ ons which be bad a-
gainft bim who delegased bim.

e 8

Zlegation is the change of one
- & J Debtor for another, when he who
legasion.  3cSindebred fubftitutes athird perfon who
obliges himfelf in his ftead to the Cre-
ditor ; fo that the firlt Debtor is aﬂ:;-
uirred, and his Obligation extinguifth-
gd, the Creditor contents h%:lnfclf
with the Obligation of the fecond
+ Delegare eft vice fia alium reum dare croditori,
Love, de m;ﬁ g-mdez. Iggvi:‘:]?i reum delegat,
4.8.§.3.f ad pellsn. Bonum nomen facit credi-
tor qui admittit debitorem tum. 126, §. 2.

ff. mand... Sce the feventh Article.

L.
2. Delega-  There is this difference between No-
sim requires yation and ion, that whereas a
;’,"“u"'f"”_ third perfon may innovate the debt of
P he Debror without his confent b5 De-

Fyes concerii-

ed. legation is not made but by the confent
both of the Debtor who delegates: ano-
ther in his phﬁ of 'thc'xmn:!on who is
* delegated, and of the Creditor who ac-
cepts the Delegation, and who contents

himfelf with the new Debtor«.

¥ oo the fifth Apicle of the frcand scttm of Nev-

* Delegatio debiti nifi. confenticn:c & Ripulante

-.- _--"l-'.‘-_;_--..

.;:-‘L!-.u -’11‘.‘;"
Sy L

o | deleg. gl
IV' l dw- .!-y?’f'- “-‘

There is moreover this d;ﬂ'crcnm#a;
t of a debt and De- #iffircace.

tween thct o e Aign:
legation, that he who s an .
rfz%nnt‘ may reccive the'debt which he
has_affigned, if intimation theree
not been made to the perfon who owes
the debt that is affigned : And the knav-
ifh dealing of him who reccives what
he had made over to another perfon,
does not hinder the Debtor who has
paid him - from being - difcharged from
the debt. Bur after the Delegation, the
perfon who s delegated in the place of
another cannot acquit his Obligation
but by paying the debt to the Creditor
who has accepted it*.
¢ Sidelegatio non cft interpofita debitoris tui, ac

tered actiones apud :':P;m:. .q::l!l!il

itori tuo adverfus eum folutionis caufs manda-
veris a@iones : tamen antequim lis contedierur,
vel aliquid ex debito accipiat, vel debitori tio de-
nuntiaverit, exi
tatem non vetaris: & eo modo tui creditoris exac-
tiodem contra cum inhibete. L 3. C. de novas, &

deleg.
L

i debitore tuo debitam quanti-

The CIVIL LAW, & Boox Ve

Anathe

If s Debror makes dver oMwCrodics. Nide

tor that which a third
him, or if the faid third

on owes to;'mm
becomes ;.
bound for the faid Debtor to his Credi- she 0sligs-

be Al

tor, {o as that both in the onc and the #in of s

other cale
liged 5 it will be neither a-De

ftill obliged himfclf, will give to his
Creditor, the firft Obligation fill fib-

S quis aliam perfonam
Fitemmmmnihil penitus prioris

cutn il ac-

o0 g
- L]

adbibuerit, vd-n:mure-' :
cautele innoyari: fed |
incrementum

the firft Debtor remains ob-“"’;‘ﬁ"
legation, 7y
nor a Novation ; but anadditional Se« make s Dr
curity which this Debtor, who remains legaties.

-
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m:hc 1&1 S R
iven as amm 'I‘Ilm, ey
anot r example, :Ft!wpmfgn delegatec
was indebted to him who delegated him
byvlrtucofanomlgaubn agamit which =~
hc might have been relicved, having

it during ImMmonty faf '_
ngy which he borrowed and iqumderecf’
y?- iﬂf he could have mo relief -

t cCl'Cdltm‘, if ar tﬁg tm:l:of

=X "' ' hc Wis OF #‘

) qua poterat dclc?:m ‘opponi,
ditoris cui quis delegatus eft, ac
_wiombm. ¥ :9.f

- (Qu ja it tatem  viginei-
_'w'mpofﬁtremtgx
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b ad - o
fon of Gonde, de TEgSR 5o
\gi Frapce, but that by the Ordinances
Fraudulenc Bankrupts are punithed ex-
~ emplarily, and even with denth, and
thofe who partake in their Fraud are
alfo pumi‘hcg as cheir Accomplicess. -

'Mmafﬂrlm,m u.; r.;f‘mou Arts
:of IV. i the year

{3]‘-— any ohc

nall. Andcn:

rs owing to inors, to
pcrfom w?th wait for thcxr ﬁw

nc; 3
t -llc étﬁly md d from thefe
d:ﬂim;ﬁyﬁnﬁs which gcludc Debtors
from the benefit of the Cefli onofGoods,
and of the Refpite, that there mn?

feveral other Cafes © which the fame

Pnnmplesm be applied, according to "7 s o
udgeb the rcdxr, the Knavery o she fuid por #r, 'g .
can&qum [hall direéd, . erMdrﬁ of the
thcreofwﬂuuﬁve&to,thel‘uhhcklm Creduors.]
tereft. - And feeing the greateft part of 'é
thefe Rules whchaccpt certain debts The C O NTE NTS

from the benefic of the Ceffion of _
Goods, and of that of Refpite, arc ob- 1. Definition of the Coffion of Goods:

ferved in all the Cultoms of Francey al- 2. The Ceffion of Goods¥does not wholly

though they do not all make mention difcharge the Leb

of thcm, and that feveral of them fay 3. The Ceffion w-)nhds the Rights
a:g one of them, and fallen to the Debtor. -

thanlmn& Rdmmwhvd'4.ofm_ Wcﬂ:

in the Provinces which mey after the Cej ”\,-:-'. TN P

%Wmm which is 1 : mght
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» . Yo
. 7ce-  The Ceffion. of Goods its the
Soonef Gl Debtor only for fo much as g:quvaluc of
:‘;u:‘j the Goods which he delivers up amounts
charge ,;'; to, and does not exempt him from re-
maining {till Debror for the Overplus®.

Debror.
* Nifi folidum ctdmtnuymt. non fint libe-
vati. b 1. C. guh‘.u‘lpf

; o
. 7ec-  TheGoods which the Debtor was
fwm - not in effion of when he made
- ,“ ‘u_lht {lion of his Goodsto his Creditors,
e 10 the DUE 80 whrch he had then atuilly ac-
Drbeer, Right, fuch as an Inheritance
wh1ch hc had not as i et entred upon,
are camPrchmdcd in the Ceffion: and
the Creditors may exereife upon the {aid

Goods the nghtspf the DCbI:or‘

o T lex vel ex hxreditate, vel
mmm rebugnobdihu pr:!h:mgm
qin'mm pofieflione nondim  conftitutus fit, com-
jpetere tamen |Ef 1 videantur, poﬁlnquc creditores,
vel partem X 1is, vel eriam totum culligere. Nov.
138 % e _

1v.

4.0fGedsThe Goods which the Debtor ma
which the _chance to a after the Ceflion, will
m'_f;‘, be ﬁlbjcgtl l;:ci Cmd}tolrls for d:rbhat ﬂ;all
mmm un of their debts, but

it Cmdltots c;r:':ot throw the Debtor
mtn ifon for Qc debts contraéted be-
fore the Ceflion, nor fkrip him {o of his

new Acquifitions, as not to leave him
any!hﬁagfor his fubfiftence.  And onc
to leave him w
ﬂlly if what he has newly ac-

Bwn iven him for that end,

aug“thatu h:m?;om:ndthzg
W zsbmlyam-y ‘hisFood and fus
- Raiment 4. B 4

n to fub-

2’
vll

TbeCIVIL LAW . BM& 1”'

tantiim pmiprtur, quunrhm ei almm

nc fatis oft, L. G.e0d. .
T ‘
The Debror who is 1 V&, m» ;
a Ceffion of his Goods, oufght " o
upon Oath that he it wsthout mabs the

any fraudulent intent, and that he does cyp, o

not conceal any part of his Eftate to the4isGed
prejudice of his Creditorss, . o Oal,
) “Jlltjurandu adoranda pracbeat doqu:a quod

“ occafioners, ans awrwm: roliquson
Ju&m amduru u&w[upﬂmﬂm ficiar.  Novell.
13561
This Onth ought to contain, tha there bas been no
fraudsdens Alievation of the Goods, mdmm&d-
ration which the Debtor snakes of his Goods s srue, It
# after th mamer that ﬂﬁwourb “W:z,

of the Cu anne. alfo,
Dl finid it gty o 4

fevs 10 bein berrer mﬁm:, vlf fmbﬁdb%
s debts,

VI.

The Ceflion of Goods does not im« ¢, Tiecy:
mediately diveft the perfon who makes/indf Gt
it of the property of the goods which 4« -
lie gives up to his ereditors.  But if be- 75"
fore the Goods are fold, he finds himfelf gewor ois
in a condition either to pay his credi- propery f
tors, or to produce fufficient exceprions
againft their claims, he may take back
his goods, This is not to bc underftood
of him who, without making this Cef~
fion of Goods, had given his goods in
paymcnt to his crodltorsf

qui bonis ceflit, ante' rerum venditionem
%h:i: fuis non caret, ngﬁ tus fuerit
bona ejus non veneunt. /. 3, ff. Je cuff.
Q;_mmpunm bonis ceflifle, poteft,. dz&ndmdo
fe, confequi ne bona cjus veneant, L 5, eods
Non tamen creditoribus {in mthmtste dividere
bxcbcpq,&;uredommudu:im: {edvmduig:

d\uﬂmh fubftantia patitur, indem

flust it Susti due Codtes

‘mmmzmhw e




O the Ceffin of Gonds, &c. Tit. 5. Seck.2

+ W Ubicunque reus ita liberatur 3 creditore ut na-
tura debitam maneat, teneri fidejullorem refpondir.
o Go. . de fdea].
.':;L dicendum eft fidejuflorem manere obligatum.
Lat. §.3. inf. rod.

: IX. :
g. TwCe~ 1f the Debtor hath made a Ceffion of
jum made i Goods to fome of his Creditors, it
o o hath its effe€t with regard to the others.
e e For it is to all the Creditors that the
place mith Goods of him who makes the Ceflion
J:ﬁlrfk are glvcnnpi

e e B
{i.t'q:!s.l.thﬁilm ot :
SECT. IL
Of Difcomfiture, or the Infolvency

of Debtors. ‘

The Subjed T O underftand aright this matter of
swier § Difcomfiture, or Infolvency, it is
v Seion. eceffary to diftinguifh three forts of
Creditors. Thofe who have a Privi-
lege; thofe who have no Privilege, but
have a Mortgage, and thofe who have
neither Privilege nor Mortgage.
Among ::ihc “?re}ilithwho are ;‘::rl-li-
vi and who have Mort, c
Gl;gdc:l, of the Debtor are dim ac-
cording to the Order which they have
cither by the preference of their Privi-
leges, or priority of their M
purfuant to the Rules which have been
ﬁphined in the Title of Pawns and
and of the Privileges of

Creditors. Andas to -tthm_;li'térs who

ey e
Lk NN -
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Mortgage on the Immoveables. For in
that cale, if the Goods of the Debtor
are not fufficient vo fatisfy all the Cre-
ditors, they come in rateably for a
portionable (hare of the Goods as far as
they will go towards the difcharge of
the debts: And in Frame we give the
name of Difcomfiture to this cffelt of
the Infolvency of the Debror, which
makes his Goodsy, on which the Credi-
tors have neither Mortgage nor Privi-
lege, to be diftributed after this man-
ner.

It be amifi we hers the di b+
rw[m mmmﬁ' !::f:d%” ; T,g;!";:::m
takes in all forts of Debsors %, whether they

' o r
o e

Per, e the Trade e, or fock
P T Py
went, and aguinjl # Comnimi[fion of Bankrscpey does
iffue.  The manner m which the Efiates of Bankrupry

are to0 b¢ appli their debts, is particn-
larly Mﬁh; m g"f Parliament thaglmd.
which all” pofile care bas been taken to prevent
Bankrupcies, by making it Felgny without

of Clergy, m the whe 1 of any

lful omiffiss 15 making a full and ; o
ail his Goods or Eftare, Ste the frveral Statwtes relat~
ing o this matrer, 13 Eliz. cap.7. 1 Jac. L cap.ay.
2t Jac.L 19. 4 & 5 An, 17. § An. cap.
12. §G al’l’ Vid. Mr. &');?EWSTM
tife of the Law of

a great icular Cafes relazing 1o the Diffribu-
:fgm?%?qu.{mngmma.l

The CONTENTS.

t. Definition of Difcomfiture.
2. The Creditor who is poffeffed of a

Pledge, is preferred as to that
Pn%

3. Asalfor  Seller on the Thing fold.
4. The cafe of a conditional debt.

I. ,

Tfcomfiture is the ~condition in , s
Q which a Debter is, whﬁ'l.hh-E-Lﬂfm
¢ is not fufficient to pay all his debts, fwre.

and when he has | s of which the
Price ought to be diftributed among the
e Go ; 0! 1o :

ﬁ'l’ .' Il’“ i
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t vt upon that Pledge before the other Cre-

Phdge.  dirors®.

* Si qui contrahebartt iplim mercem pigmori ac-

ceperint, puto debere dici praferendos. 1. 5. §. 8.
- de tridut. &8, s
We mufi wot extend this Rude t0 the cafs of a Cre-

ditor why attaches the Moveables of his Debror, if the

Difeomfisiere s durmg the  Astachmient ; m
{ thus enfe, .&ppmmmumﬁ

the obrs. And 1t 5 esppefy o rigulied by

Ggﬂmncht. e

1118

1. 4 sl The Seller"who has fold a Thing, and

‘f""&”ﬁcs ftill out of the Money which he

e TV was n:hm forit, if he findsthie Thing

g that he fold in the hands of the Buyer,
may feize on ity and he is not obliged
to fhare it with the other Creditors of
the Buyer. And it would be the fame
thing, nay and with much more reafon,
if the Owner of the Thing had given
it to the Debte. to fell for him*.
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TITLE V&

Of the RESCISSION of Con-
walls, and RESTITU-
TION of Things to thewr
firft eftate.

5 re is this difference between Difrme
all the other manmers of annul- bwees the
Y| ling or dimini{hing En -ﬁ'g of
ments which have been explamed m this +; 7,
Book, and thefe which are the fubjeét and s

of thisTitle; that all the others put an 7

end to Engagements without calli ';":E:da_,?;

their validity i queftion, whereas Ref« 7., o

. ciffions Reftitutions of things to rhis ek

their firft eftate, refpet the validity of
the Engagements, and make them cither
wholly void, or make fuch changes in
them as may feem juft Mtabk.
"Thus, when a Minor is relicved againft
an Obligation which he had contraéted
in his Minority, this Obligation is an-
nulled either in the whole, if none of
the Money for which it was contracted
was laid out to the advantage of the
Minor, or for fo much of the Mo
as has not been :?}loycd, o
he no LR w
a hﬁ‘jy;r is Pr:l“xcwd againft a‘éomﬂ
extorted by force, his engagement is
annulled. " :

i et iy Sl he e
tution, fignify in rcality only t
thing uow:{tbchgcﬁt which the

h &
1€

o i T . pii o2 oy
L 4__' [ '.'\ ?
ary 4 .
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. gation which has been extorred
"-: 5 ;or whcch one has been drawn
™ or by fome Sur-
;.,3 ﬁﬁcwnt to annul it;
w”n n&:on berween Refl.wutions
“ind Refciffions, does mot hinder them
from often confounded rogether,
becaufe both the one and the other tend
to anoul the A& or Deed that is liable
to be refcinded. - And. therefore in this
Title,we fhall ufe both thefe words in

one and the fame fenfe,
. We muft not confound the marter

of Refciffions and Reflitutions, with’

that which has been treated of under
the Title of the Vices of Covenants.
e Czuf!:e vm gov andbc “
o ciffion,
gﬂncym na caufe of Refciffion whlcll?’;
not comprchended in what has been
faid concerning the Vices of Coyenants ?,
yet there is this difference between
the fubjeét matter of this Tide, and
that of the Title of the Vices of Co-
venants; that in that Title there is ex-

plained only the nmature of t Vﬁs,
and their and that ’ fome-
thing has been hi of their
giving occ:ﬁmtothe ar an-
nulling of Covenants, yet the Rules of

Relci and Reftitutions are not ex-
phmdmthu'l"lﬂe; but 1 this we are

h the faid Rules, l;t:'hanhofe
whic r:ﬁw&mgcnenlt nature ot
Refciffions, their effefts, their confe-
quences, and thofe which parti
relate to the different kinds of Refci
fions; the cafes in which they take
place; the Reftitutions of Minors, and
the other Rules of the like nature,

'uran&mq‘:ﬁmg'a-
w-w

&Bthcfc!bruofmﬂuwlmhmto

the
”be Iﬂhje&mntcrofwmﬁ

Bye - L Mﬂ Md"‘

. T
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THe6.Sed 1.

»
SES ¥ % :
Of Refciffions and Re;ﬂimrim: n
general.
T is neceflary to obferve touching

this matter of Reiciflions and Reth-
tations in general ; that according to
our Ulage in Framee, the ways of Nul-
lity do not wake place ; that is to fay,
that one cannot procure an Act or Deed
to bcu?znﬁl to which he has been 2
s alledging the grounds
ﬁdﬂymioym vi!lu{:h Tender it 3 but
it is. neceffary to procure Letters from
the Prince, in'order “to obtain 2 Refif-
fion of the Deed, md Rettitution of
things to their firfl
It is likewife r to take notice
here, that all ]ﬁ:fc m:a s;_nd Rettitu-
L upon w oever the
be. DA P herhed T B RO o,
lence, Damage in move than the half of

the true wvalue; or. any other ground
whatfocver, prd'cnbc in ten rcc-
koning from the day of

Decd which is com hmedof or
the ume that the mknoc, or ot
Caufe which may have hindred the
from bnn§m lm Aétion, thall have

cmﬁ:d And with refpeét to Minors,
the Reftitution preferibes in ten years,
counting from the day of their Majo-
rity ; and after thirty five years com-

iat,thcaggofMa]omymFrmehe-
ing twenty five, onc is not admitted to
fuc for Reftitution®. We have made
here this Remark, bocmfc the time of
Refciflion was fhorter in the Romas
Law®; for which reafon we have not
fec down the precife ti thc thir-
teenth Article of‘

mof

* swe she Ordinance of t:mmﬂ\f *d" i35,

b8, an. 30. that of 1539,
Vs c.&mu

.'Taxwa

1. mmm- -wm |

AN

z The h . ¢_ i}r::?r
mz'" y ”
5 Mm-

f.mwmuhmd eafily. -

6. Efec
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6. Efect /! the Refeifion againfp third
.

7. The Hm’ may be relieved invight of
the deceafed.
. A [pecial “Proxy is neceffary for the
demanding of a Refesffion.
9. The Party's Ratification of the A&,
binders the Refeiffion of ir.
1o. Reciprocal effells of the Refciffion.
11, Limits of the nﬁu, if there be
matters in the AE or Deed, which
it bas wo relation to.
12. Refciffion of one part which bath its
eft for the whale.
13. The time for demanding a Refciffion.
14. #hen this time begins to run.
1y, How the rime is computed, with re-
[pect to Heirs and Executors,

L

HE Refci of a Contra&, or
Reftitution of things to their ﬁr[t
is a benefit which the Laws
to hlm who has been ieved by fome
A& or Deed, to which he was a p:u't
that he may be put in the fame co
tion he was in before the faid A& or
Deed, if there be any juft caufe for it2.
Sub hoc tinulo ifariam practor hominibus vel
s, vel crir?;umfcrilpmd:s fubvenit, L1. ff. 3: ms:u
. Omnes in integrum reftitutiones causd cog-
mittantur, [. 3, eod,
explarned m the Preamble 1o this Ticle, the
‘t:m may be between Reflisution, and Refeiffion
J

I.'I.II'.II

IL.
It is not always neceffary for obtain-

Deed W)mg the Refciflion of a Deed, or Refti-

A

. ;:,tha: the party who demands it fhould

*wution of things to their firft condition,

afa-prove that it is by the fraud of his ad-

 f

Rk @ by s Gt e
it n at
in it fo ance of another

ided 3t be fuch as that it ought to

ve this cffeét®. Thus, for example,

zf'aMnorhnbomwadewhach

+ he s foclihly and idly fquandered =

s the u and honeft intention
quduorwxnnothmdu'tthd:

, of Covenants.
ﬂ'ﬁ fu. m.ﬁ-

1L

‘Boox TV,

One may procure to be rd'cmded %€ 3. Reffi.

dnnulled, mot onl
Adts Wthh one {u madc
Court of Juftice to which. they have
been Parties, if there be juft canle for
ity asif he who lains be a Minor
whao was not d in the Suit, or
cven although he be Major hc can
thew that his adverfary as’bcen guﬂqv
of forhe fraud; or oﬂ’crs any other

fon which the Law approves of &

‘Nccmmhsﬂumfyecmmﬁﬂ:a
neris auxiliom. Etenim decept ﬁmtu,

maximé i fraus ab advrdho mtr.ﬂrmcrir. fuc-

currl it, Ly ' de in .
Sdkmjudaulsf tur, five dnmlglt five

dlurfm‘zmrrur. czpwﬁt. l; §-4. ff- do pain.

g e 4 Y

explamed in the Ordinances. Su:chrdmcd'
1667. in the Tite of Civil Requefts, art. 34.
35 36.

s V.

G Uﬂlﬂ"‘hw

Rj:fc:ﬂions being founded upon fals 4. Rrefif-

and circumftances, as if the pa
been
has been ufed n%amﬁ him who prays to
be relieved, if he has been drawn in by
fome error, or fome furprize, or if there
be any other caufe affigned which may
be fufficient to obtain a Refciflion; the
fame 1s not decreed till after a Judicial
hearing of the Caufe. And it d

on the prudence of the Judge to difcern
if the reafons which are alledged be fuf-
ficient, and if it be equitable to decree
the Deed or Contraét to be refcinded ©.

' Sub hoc titulo plurifiriam praetor hominibus
vel lapfis, vel ﬁﬂmmt five metu,

five calliditate, five wtate, five *ﬁmﬁm

in onem. 4. 1. ff. de w integ,
e .f rclltwtimu#

has s ;‘P‘“
m 1
guilty of fome fraud, if any force 7 * q{"’&



_ .:_ ;::'- w ﬂhmhv would amount
'~‘."x" rem vel fummﬁ‘ gmmprl rei vel

:éf o ,;_. ’fnijzt:: is Mus!'um 1e-
v VI
6. Effsét of Wh ﬁ 18 groqnd :1
:MWWRefcuﬂ%,“@h&M hath 'itw
o er-. only againtt the perfons’ whofe fa&
foms. &m .occafion to ity but likewife agamﬂ:
_thofe 'who reprefent them, and againft
third 1. Thus, for example, if

purcha @g& E'ﬂ'?rc cntf;;1 a
qtto a on, the
Reftitution of the Minor aﬁt:akeplacc
agnnﬁ"tbb id third perfon, ”‘3\,
‘every other or, and the Purchafer
will have his- remedy only againit his
Seller. Thus, a Proprictor w’no is ftript
of his Eftate by a Sale, or other Con-
traa; o whmb ‘he was conftrained to
ive his.confent by fome violence, may
ring his Aétion againit any poﬁ' or
whatfoever of the faid E
will recover it from him, al h fhm:
third Foﬂi:{for had no - hand in the vio-

lence

Jl'

"Intud uﬁmuoammmm-
ép&ﬁs poffeflorem, licet

1. [+ de minor.

gd:t. velreﬁucnmt Lz
th:fcound&c

the twenty feventh Amdc

la hac aétione mquzrrtnrtm-ﬁm is qui con-
venitar, an alius metum fecit: {ufficit enim hoc
docere, metum fibi fllatum, vel vim. 114, §
IF. quod metus. cauf, Seetheﬁxtliﬂmdebfth:

mdSu&ionof‘ dn?icuafm

the Referffionef ﬁqnm&f &e. Tit.6. Se& 1.

.I_udmnﬂld of this nature™.

587
petrare cugnmunm; k3. 6.9 ul. Sn: the fif-
teenth Article

B

; ThcP Refciffion cammot be dcdimdedz ;ﬁf;m-
y a Proxy or Attorney, although he E
{hould proéucc a general Letter u% At- . Mﬁ 4
torney ; but he muft havea fpecial Power, m.a,!
or Proxy to authorize him to make a4 Refiiffn
For the fi-
lence of the MEcrfon who might com-
plain of an Aét or Deed, is an approba-
tion thereof And it is reafonzble to pre-
ﬁmie; that feeing. he does not exprefly
ify his defire to be relicved, he is
\vx]]mg to bxdc by what has been
done. o

™ Si talis interveniat ]umil cui_‘pmihnda fit

rettitutio, ipfo poftulante debet, aut pro-

cm-a:on cjus cui id ipfum nominarim mandatum

Qui verd generale mandarum de univerfis ne-

Emus is alleget, non dchet audir, " hrag.
BRI

o de min,

. If the caufe of the Refli hav- 9. 7he Par-

_ceafed, he who might have been s’ ratii-

leved has ratified the A& or Dﬂcd‘“’“'"‘f;"'

w:lnch he had ground to complain of, ;7 Reféiff
be will not ai'mrmrds be admitred to g of i,
fue for the Refciffion thereof; for the
approbation makes a_new A& which
confirms the former, Thus, for ex-
ample, 1?;_Mnmrbangcome of Ag
ratifies an Obligation againit which
might have been relieved, he carmnt
afterwards fue for relief®. Thus he
who being at full liberty ratifics an A&
which he pretended he was forced to
con&nt to, mhot my more comphm
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fary being likewife reftored on his g

to his Raghts, as far as the cffeét of the
Refciffion will permit.  Thus, the Sel-
ler who procures,a Contraét of Sale to
be vacated, of which he had received
the Price, ought to give back the faid
Price. But if a Minor is relieved againit
a Sale which he had or

the Grant of an which he had
made for borrowed 3 he fhall
reftore of the Price of Elu: Sale, and of

the Money hg has borrowed, only fo
much as i]l ' found to have turned
to his y an ulcful application

thercof.. 'I‘hus, the Refciffion is reci~
progal or not, according to the Juftice

thﬁmiybc due to him who is reliev-.

do

* Qui reftituitar in integrum ﬁcut in damno
morari non debet, ita mec in lucro.  Et ided, quid-
uid ad cum  pervenir, ex emptione, vel ex
?mdmnm, tduthnmn&u hoc debet refti-
tucrc.lu._cie que f. i jud. o ins. reff.

Reftitutio ita dt. ut mﬁlmﬁ;uc jus
ﬁnm mlptmﬂmqu:, fi u}:; vendendo fundo cir-

ituetur, jubeat prector emptorem
funﬁm eurh fruétibusreddere, & pretium recipere:
wifi §i tunc com dederit cim eum perditurum non
ignoraret, L24. §. 4 [ de mingr.

Scd & cbm minor adiit bareditatem & reftitui-
tur, qua
debet
tam

XI.
If in :hc Aét or Decd of which the

”}}im;:i Refciffion is there were o-
ﬁn?iw  ther matters befides thofe which he who
s n 068 fo relict e b s:md to com-
rie 48 o Pl ‘f and if
Deed which One avother, the Rd‘cdﬁon would

whasmore-he limired to thtt wluch
Latien to. cafion for i

The CIVIL LAW, &6

gwcoc--'
s

L

monmxumm'w".

lng ln ! *F‘
faid Minor 3 “
reli cved from the faid gctn-g' the ™ 2 bt

Purchafer might o bllgc the Tutor whr.‘;'ziﬁ{“
fold him the Eftate to take back his
portion of it, for this reafon, that he

wou'd mtbcboundtodmdnﬁe.mf
of the Contral, and to keg m
oftth&nn:,w hhewou

bought without :
‘Qmwdokfonuumyrﬁlmmﬁbl
&M« curlm

rud ihmnn an enunﬁ.l nm

oy Fal 3 R

mpmlt&mmm&n velit difcedi, qndm
empturl:llllmefﬁ::. 43 S.rfﬁﬂl. '

XL 55
Refciflions and Reftitutions ought to 13. The
be demanded within the time prelcribed rome fir
by Law; and when thar is ex arcd no Hemandmg
demand of this kind is receiv gRefeifim.

" V. Lale. C. de temp, in ins. reflit,
We do not fer down bere the words of this Law ;
jw!bm?mngaﬂmaf and
o od by the Ordinances,
Sce what has been faid of this mateer in the Pre-
amble to this Section.

XIV.

The time of this Prefcription
to tun from the day that the caulc ofthu ume
the Refciffion bas ccafed. Thus, it be- 2™
gins againft Minors from the day of their™”
attaining Majority ; and Majors,
from the day that they have g’ecn
at liberty to mnet their A&mn'

14, Whon

:::mw

HF -': *'
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K ¢ but he ought ﬁm mielf for not

CORSRLL i S S of the' condition of the: per

AL siyr o whom he treated, and if he |
L L .’.‘“__ R e ey 37 Lk L

. L. taking thc-pr&;_ﬂiﬁm-‘ o inform }llh‘.'lfclf

gt g )

ey,
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A e

iC l1on m
e . :

ot fo ko, | 1 Mlsoricy io-integraim refitutidy By quibis
g condemned to make  ° Min AT e
che damage which be bas - SR B 1 C. % i s, o i
. conditionis cjus. .:_-I._@_.f.__-_& vy jur,

Minors is extend- 9. The Mis
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l.s adv, vem, jud. 81 minor ¢
ne caufa mbuzm:ytum e 4027,
-J S1damnoﬁmﬁbimvirtm fecerir, 4

fii legato- dum clegit  quod faro

gﬂ;t Eth mvdm gnté capru : dum elegit gﬂlgmﬁﬂi . mg‘mm

lam & “dederit, ¥ tﬁﬂ'lmﬁonmmq?q;:}ﬁ adiit hareditaterm

Lo Seemmnglmq.ww Ar- lﬂ‘ erant mortales, velypradia urbana, s

cide of this Seltion i m o i pesipents el

' ,’xk e _'.- ¥ M C@ dmuxa' "M W m‘w
ﬁmt ll: &;,ﬁ.&m.--- A

vo.He s If a Minor hsts téno’&nccd an Inheri- i this Avricle, vhar the M-
m:md < ML S 'yl

relives’s Trance which might h.ve been profitable .{dﬁ_r@r‘ which the Goods

copred an 10 iy hie wwill b allowed to retraét *his ronfo from its

mb:rmmrr, his Renun

heritance . And if on the contrary he
™ has accepted a Succeflion that is burden-
e LIS he may be relieved from it, and
to renounce it® the Creditors
~ being called that he m: dclwer up mto
thcu' hands the goods gc ng to the
. Succeffion.  And he may tkcwﬂ'e be
.+ relieved agnm{’: the Rmhncmuoﬂ of a
! : m%’ wh:ch would h}:.ve been pro-
‘to h is acceptance
4&' itw rdénfome by rea-
ﬁlh of fome chargc,' or fome &hidvnn-

@ons condition.

® Minores quhqumu. mmﬁm in
l:us quc ex bum pﬂu amiferunt, veriim eriam
tam non adierint, pl:l':dm
iqtegmin uﬁi‘hmm auxilium po&uhre, u-
dum placuit. L v. flewe om, baved, :
© Sed etfi itatem minor adiit miniis lucro-
fam, fuccurritur ¢, wt fe pofiit abftinere. £ 7. §. 5.
F, de minor .,
"Sed famen & ?nbmhu: minofibus  viginti
quinqme annis, fi temeré damnofam harreditatem

"'Z,

;.w.

T duq.'wﬂ« m

Sueceffiou “hhcmﬁb& uhht

The CIVIL L&W e B

are.
1, and to accept the In- Sor Tiators are
third

‘qﬁlﬁii di&oquoddtd:

.Mmelfm oo ol Jui
reftitutionens, quulmmi“m&m
ptus dt, adnmdn

ffﬂ rkn q:hcmhmm ﬁe.s:umﬁu,
bng‘in; i‘fgawufﬁ:‘n & hcﬁﬂ
t E
#he Minor 15 always in & conditron
to the Creditors afdn mma..

be ?hr{mwb l'b"' f’dlﬁmw M;
g"au.nvm and who i never bosoud
o ot 1

y puts :hm asd the Creditors i
But if the arm, or bis Tutor,

dn Moveable JrE-
e 2100 ol g ol e

of r tva’nws omm Money, that the Im-
mwremg‘- the Inberitanc might be proferved
ild by rwards that the [md

2 or by
10 the moft

fm




Jion of Contradts, &e.  Tit.6. Sedt..

'u,mv*

¢-=+ Mgiaw
P_.'._.._a;f%‘: . m R :f ‘..‘- Ay
e Mindrs are rlieved. not.ouly when
s they fuffer lofs, but alfo when they arc
eake 107 deprived of fome profic which “they

ﬁm .-‘— s m;@f‘.m'

* Hodi m e atishpr Ut & f Jikvo mioy
. £’D ‘a p‘* mqﬂ‘h‘
aut emolumentum

F.,‘ ' .44 2od. - Placuit minori-
in his Ibmu#'
Lnﬁashqﬁ sa{ﬂ'mﬂa;
XIV. : L Lagh
AkhoughtMEngagcmmmtowhkh
L‘L’:ma‘vﬁnorhadémud mnght not occafion
peved from himy any prefent lofs in his Goods ; he
o r; will neverthelefs be relieved from ity if

I}‘{f‘#ﬁb‘ difadvan-

‘or other c¢nl'cqummwh:ch
it would have been his intereft to have
avoided and prevented: or if he had ac-
~an Inheritance incumbred with

woulﬂ hm mqmred a lnng
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to put their Rights into the hands of
Arbxmtors 3 yet the Minor may have
- been deceived cither in the choice of
the Arbitrators, or in rcfcmng_ to Ar-
bitration a ngh: that is indifpurable.
And although his Tutor had .'mrhunzcd
him to confent to the faid Reference,
yet neverthelefs he would be relieved

againft Y.

* Minores ﬁfn jlldlﬂ'm compromiferunt, & ru-
auttore

tore fint, lun:gri reftitutionem ad-
verfus talem obigibionem jurc deriderant. . 3.4,
§. 1. ff de ‘

v aineteen Article,

: XVIL

Minors are not onl rclmvad againfl 16. Refi-
- what they | my have done to :hqu- own""" >
prejudice, but they may likewife have Mﬁh

r:hd;f for h:;ll:édméd dn:thc
hey were to do, in _
where this omiffion may be repaired.
Thus, for example, if the Fatherofa
Minor having purchafed an Eftate, on
Eia"bya“'ctrtain time, the Sale fhould
made void; the Minor, Heir to his
Futher, omits to pay the y Wi
the time, and even although ‘the Mi-

tence of the Judge, y |
be admitted to take pnﬂ'ciﬁonagm of
the Eftate, he paying ice”,
lef§ it ﬁlmﬁdm by rcafon of
pmm.llu cir hings



