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Effi:as, or from Efl<& to theirC:lUr",: 
Thus we conclude the truth of a lhmg 
by irsconndtion with anotha'to which 
it IS tamed: Thus, when one thing is 
figndicd by another, we prefume the 
truth of that which is fignifieci, by the 
ccnninty of that which lignifid it. And 
it is out of thefe dit'f'ercnt PrinCiples'that 
Signs, ConjcaUl'CS, . nd prcrumpciollS 
are formed. Concerning which [here 
can be no cerrain R ules laid down; but 
In cvery cnfe it will depcnJ on the pru­
dence of the Judge, LO di(cem whether 
the Prefwnption be: well or ill grounded. 
:md what e1fca: it may h:lVC to ferve as a 
Proofc. . 

• ~z "gum~u ltd quem modum probcmd% 
a:aiquc: rC'1 [uffiolflt. nullo cutO modo 6tis ddiniri 
potdl. I. J.§ , l .ff. ."t/.A. 

E.J: (cntrntll .rumi rui lC' :dli~ oporttt. quid 
lut cmIu, 'tlt p2rlam prolatum tim opilW'i!. J. 
I.J .§. I. .• f. 

IV. 
4 .1'rt(lIm," Tbere are PrefuOlptions of ruch a na­
"fiJI oWl' rl' lure, th:!.t what is prefumcd paJrcs for 
't;, tIII- truth, without any necelJiry of being 
~tr7;;: corrobora~dl by ilrooget' proofS, jf the 

conrr:uy IS nOl prove(!: and there arc 
Prcfumptions which have 00 other ef· 
feCI; if <hey = alone, than ch:u: they 
form a ban: ConjeCture, and do not 
make that which 15 prcfumed to paiS for 
trurh . Thus, in the cafe of a Pofl"clT'or 
which has been mentioned in the firft 
Article, his polTeffion makes ittobepre­
fumed that he is t.he Q'UC Owaer, and. 
w.ithout other proofs he is accounted :\S 

fUCih, and 'Wilt be maintained in his-pof­
feffion until he who difturbs him there­
in efbblUhcs his R ight clearly. Thus 
on the cootrary, in the cafe ofhim who 
had thrcnteoed ~thtr with death, of 
whiCh likewifc m<;ntion has been 11lade 
in the: fame Artic1c,the thrC'.ltnirJgwhich 

JprcccBed the death of the pc.rfo.n who 
was mcn2CC'li makes "gaini\: the pcrl'on 
-who threatened only a Co~cd:urc, and 
aI,ho'he /hould Dol ,prove b~ innoce=, 
if there were no other proof againCl: 
him, this PrefWTlption would not be 
fu6icic:nt to eoovia: him of beiog the 
Author oftbe: Crimecl• 

4 lodiciiJ lid proauiooem inchabitat.ic. &: luoc 
~oribuJ, 1 . .Ii. M~. At~ liqu.idi •. 
l. 1.'" f. c ... III /JtIJ .. ~ See.. the preceding Arricltr. 
rudth&l'e wlddl ro&ow. It aIJO tbe PretmbJe« 
dii, TWc. 

V. 

, .'T'rIf{irl' Tha difference between PrcCumytions 
of ... ' ...... ,. which .have die dIi:& of I'rop.b, and 
- . 'hd!'e Which lcov~ Wmc dcub\, is the 

foUlllbtion of another ditlin/tion of two 

forts of Prdilmptioos ; One is of thefe 
which 1I.I'C 2uthori1.od by the LA\V~ and 
wl)lth :treQPpointcd tobe held as Proofs ; 
and the other IS of thofe of whieh the Law 
leaves the effeCt to tbe Prudence of the 
] udge, w ho ought to difccm Wh2t may, or 
may 110£ fufficc [Q givt to II Prtfurupti­
on the force of 11 Proof. Thus, in the 
f:l;me cUc of a PoO"eR":lc, the L:lw will 
"ave him to be held for the true Own­
er, if it is not proved thllt he is not c:. 

ThlL~, the Laws ordain a Thi~ that is 
.djudged to be held fur Tru,h . ' Thill, 
tt\(.'Y enaa, that he who ls: born of a 
married \Vomao, and conceived during 
the time of \Vcdloc1c, /hall be repuced 
the Son of the Hul'band .. Thus, they 
h:lYC regulated that if a married Woman 
be found to hove any Goods, or Effi:as, 
which it is unceru.in br what Title {he 
has 3equiTed them, they {hall be account­
ed to be her Hufband's Goodsh• But 
on the contrary, there is an in6nitc 
number of PrefLimptions which the 
LlI.ws le:l.\!C doubtful, and which may 
be Qfily gucffed at without any- Exam­
ple. 

• SIt ,I. foft Alluk. 
f RCI judicata pro Yd"iutc accipiOlr. 1.107. ff. 

" "'f. 1"'. 
• Plter is en quem QUP~ dcmonfinnt. 1. r · f'. 

J, m JM4 '1«. f. 6. f . II,. ,iii f- wllfl.j.,./_. 
• $n ,hi fMltllllb .4rlltk If ,hi fowdi S,8_ , 

DnrritJ. 

VI. 

r 

It follows from all the Rules explain- 6. l'Nf,. 
cd in the foregoing Articles, tha.t It of- WIltintu 

ten h:.l'P~ not only in Civil, bUl alfo wtmlffiJ, 
in Grimuul Matters, that eertain Proofs.uJ H'i~~ 
may be bad 'Wi.thout Writing, and with- ;"",~~ 
out W itnclTcs, by the force of Prcfump- if"'r"'r 
tions , when they are rooh, that upon'.· 
certain Imd known FaB:s we m..'t)' found 
ocedfary COnfequC11CCS of the 'truth of 
thofe which arc to be provc(ii . Whe-
ther it be that we judge of Caufes by 
their £ffcfu, or of BfJi:as by ,hOlr 
Caures, or that we difeotlcr the truth 
bf other Principia. Thus, in lheludg. 
ment of $DIom.,bawccn tbe twO W 0--

men, it appc::tn chat be forefaw the 
commotions which would be produced • 
in the heart of the Mol'llCf by rite fear 
of the d=b of her Child I and know-
ing theC,ufe by its effca, he judged of 
the one by 'he tendcrnd". /he exprcCfed, 
w hieh was the ~C<lf.ry c/fc:Ct of her 
Matcroal Love:, that I1ic was the [rae 
Mother of ,hc.cbiJd I and by the r~ 
fCWIcc and iofClWbility of d.e osher, 
that the Child ,.... '0 her. St""'ll"'. 

'SzpI Gao poI>IX» _......,.;, coJodilo< nl 
.criw ............. L ,. s. ',To" ~ S"" 

(Caipt\U'if) 
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(Ccripturis) nlct quod IIChtm d1:. fa h;bcat probatio-

' \ --- - nan. I. +. f. til fiJI II'JjinmI. I. 1, tHo t. +. C . .I, 
p.. <t,ood , Jictt fctiptura non probehlr. :allis 12· 
men J"nionibu. doeerf nihil im~it. 1'1' c./ffm. 
mift. See tbe- E.umple or the Edill: 0 1116. at 
the end of tbe Pmmbl(' to thi, Title. 

VlI. 
7' f"llll \Vhcl1 the quetHon is concerning the 
tiIIIt ffrr ],egard which ought to be had for l'rc'"' 

..,.k/J,IJ~nI(l. fllmptions, it is ncccffary to dHHnguiih 
::;; ~ 1M two- forrs of FaCl:s. Sot;ncF~as are ruch, 
~tJ, that they are always reputed to be tnte, 

till the contrary has been. proved; :lIld 
there :lTC others wllich atC always re· 
put~ Cgntr:1fY to truth, unlefs thcy arc 
proVC'E. Thus, every thing th:t~ hap· 
pens na;toraUy and commonly, . IS ,held 
for true; as on the contrary, what is 
neither common nor natural, will not 
paa for troth, if it is not proved. It is 
lIpon this principle that tqe Prerump­
tions are grounded, tmt a Father loves 
his Children ; \ that everyone takes care 
of his ()wn concerns; thath<: who pays, 
WIlS .nrlebta'l j that pelion.'! aa accord­
ing t6 their principles and their cur.. 
. tom; that everyone uruany governS 
bimfdf by Reafon, and confequently 
:1.cqmrs himfc1f of his engagements, and 
of his duty : And we ou~ht never to 
judge without proof, nor prefumc, that 
a\ Farber hates his Children, that any 
p~rrOf}t abandons his Own JntereJl, that 
a wife man has committed an Action un· 
worthy of hiS" ufual Conducr, nor that 
one has failed in any point of his duty. 
Thus in general, all Facts W'hkh are 
contrary to that which ought to happ 
pen llatufally, are never prelumed,. unlclS 
they Ix: proved '. 

I Rogo f\lh. bon-a tua quaodoque dilb-ibu:u Iiberi • . 
tuis, ub quifquc de te merucrir _ fuffidet. ti 
non olfmdainr--eos [olot non :i:lmitri qui of­
fendcrunt. 1'11 . §. 15./f.lklltM'.1. rem"j1;, 
1'"U,i, IhAt tJ"Y hMJt {IUTttJ;" tbm ib.ty. 

Si bonus milesJOtd «IlimlM fuit, 'prope dl Ut 
affi rmatiOni ejus Cl"C<btur, l. 5. 8. 6. If. it ,.. mib,-. 
PlefUmque mdmdum dl-, eum qui ~s dominus 
dl. jurCf pqtiia fuo re uti. quam tuTti COIlJiJium 
inire. I. p .Jf."..!« •. 

Pr.tCumptlOnem pro eo dfe qui xcepit, nnno 
• dubi.tlIt. ~i c:nim fo!,.it. numquaOl tt3 rc{upinuJ 

eft ut fac;iJe thas pea:ln;u jaekt: tt. inlkblta. elNn­
dat. I. 15' f. tit JHhI. 

Vili. 

• • 1, "- It is by .11 there Rules which have 
"'1 .. "" beetl .tuft now cxpl:tinc:d, that we are 
:-' f{ to juCJge of the we :md effeCt of Pre­
"tIl~t fumptioo5}o thllt we are to di.ftinguiih 
,,. off':; olin every ca&: the qu,lity if the Faa. 
'Prtpnnfll- conmwened, in. artier ro JUdge which 
fill. of them oughr to be held as mlC, IUld 

which of diem DMJtt be proved; and 
th,r we ought to dilting~ilh thofe Pre-

fl.!-mpr ions which ought to be Held :u 
Proof.~ &om thofe which ougbt not to 
have that clftEt. .\nd it is on the pru­
dence of the fudge, that the uti: und 
application of ~~\1 [hefe .Rules dOl.'S de­
L>tnJ, according to the C!uality of the 
Fach, -and the circumftances", as will 
appc.ll· by the Examples explained in the 
Articles whicb follow. . 

~ Ex fentcnti~ animi lui re 2ltim3re oportct. 
qUId aut cred:u:. JVI ~irm prolxlII.lm. tibi opin'-"'is, 
I. 3. S· 2. m f. f'. tit trjIiII. See tlY.- Ihrrd Article. 

lX . • 
If the Relation betweell a perron de· 9. E%/WI. 

ceared, and him .who pretends to be hispl~ rf" 
Heir a[ Law, or nat of kin, were cal- !,ll mD 
led in qUe1lion, thi! Relation would not t1ur.IU1f~ 
be prefilm~d \vithQur proof. For it ~"t~~'m. 
rends on Faa, which are nntur.illy un-
known, if they are not.proved. Thu~, 
He whore. Relation is not owned, ought 
to prove It ", • . 

n Q.UOties <iu::ereetur /J'!IlUI vel gentcm jUU b:l­
beret, nccne, eult' probate oportct'. I. 1.1/; ill ,,~ .. , . 

X. 
If :lOY perron having made a ptaymcnt IO,LxIUn. 

to llnothet, pretends that; t: is toro' mif_,lt~_1Irf­
take that he h:a:s paid a tiling which wasf;::;tM­
not due, and that ht who nas recclved ONIIJtJ. 
the payment maintains that wlbt he h:lS~' .,,;, 
received was jutl:ly owing to him; it;'.; Ht# 
1ies upon tile pert'On who has made tht,Miol,,1U 
p~ymcnt, to prove that he h:lS paid a ilff. 
dung th1t was not due. For it IS pre-
fumed, that he has I10t btcn fo impru-
dent as [0 pay Whlt he did not owe-. 
But if the perfon to whom we payment 
was made denied it, and afl'Crted' that he' 
had received nothing, and it ih6uld be 
proved th:.lt payment had been 0l3tie to 
li im ,; jt would in chat cllfe lie uponhim 
to prove that Whlt he had received was 
jufUyowing to him, For his knavel'Y 
10 dcoy'ing the paymeor, woUld render 
him ful~ted of Jiaving received a thing 
that was not due ro him 0'. 

o Cum de illdtbito quaaitur. quiJ proooU- dd:w:t, 
non .flliJt'e dc:bitum. tet iti. tcn'lpennd:l eft. ut Ii 
9uJdcm is qui 3.eccpitre ..... rem, v~ pc<lIoial1l 
IndcbiNIn.hoc ncg:Iverit, & ip~i debet kgit~. 
mis ~tiollibus foludOMm at' urir, line Ill· 
b. dirnllCtiuuc ipfum qui nt::g:lVlt kG: pceuni~rn le­
t'qIi(J'e, ti yult audiri, eompdJcndum em: ad prot. 
tiOlle$ pr;dhndas, quod pc"Cuniam debitlll'\ kttpi~ 
Pm:nim :l.btUrdum ell, eunt qui lib jnitio ncpVtt 
p«lJn~m lufctpitIC pOIlqUllm tUcrit convilhu C'3.m 
aucpiJle, pcobaUoncm .non dcbiri 31'1 ~vcrfuio ~I.i· 
p. Sin vO't\ at! initio c:onfite:uur ~uidem fuf~ 
pifTc p!'C'Unlu, dicar ~uttm nOll indebnu cI fuifl'.: 
foIaw. pndOmptionem videlicet pro . eo die qui 
aeorp(t, oemo dublt:lt. ~I cnim JewVlt numqlttm 
re(upillus itlt eft. Ut fucile [uas pccuuw jal:b::t. k 
indcbiw eJfundat. It muimcj ti ipfe qui indtbiUls 

. tkdi{J"e 



T he C I V ILL A W, &c. BOOK III. 

XI. 
11. d..... If tWO pcrfOllS having h:1d many :1.~­
d"",£l-A_liurs togcther" hilve often m:zde uprhClr 
Jk..r ~"J Accounts of what they might be rcci­t-::s 

procally iudebt<.:d the one to the other, 
,~ ~/MI. and ODe o f them arrer the death of the 

other, demands fi'om the Heirs Of Exa­
cOrors of the dcccafed, a Sum which he 
pretends to have advanced before a.1I 
thefe . .4accounrs, and which he h:u:l ne­
ver demanded, nor fo much as raken :my 
N ote or Obligation for it; nor made 
any refcrvation thettor in his Accounts; 
it w111 be prcfumc4, .cithcr that this Sum 
has ncver been due, or tbat it has been 
l'aiJ, or th~t the CI'editor 'had remitted 
it. For if he hud really been, Of pre .. 
t ended to h:1vC been :I Crerlimr, he 
would have reckoned th3t Sum in his 
Accounrs, as wd~ 2$ other Debts i or he 
woulJ have rcfctVed it, and woWd oot 
have put off the dananrllOg i t~ rill afta' 
the death of the pretended Debtor, who 
might have been able to thew d rnt he 
owed him nothing. And it would be 
the fame thing if we fuppofc, intle:td of 
n Sum of Money, dlat t he queftion is 
coocen:Ung Ilny other fort of pretenfion, 
of which he llad never made any de­
mand , nor any l'cfcrv:l.tion ; uoldS it 
were fome lUght, of tuch a naWn: :me! 
fo well grounaed as that t he circum­
fhn= fJiould ""~c it 'fpc .... th,r tbofe 
Accounts, -and tbe deby of making the 
demand till after the death of the Debt­
or, ought to be of no prejudice there­
to. S~ch as wO,uld be tne Warrallty 
~ainn an EviCt-ion, the cafe whereof 
did not full out t~1 afier making u~ all 
thole }\coounts, ot fome othcl' Right 
of the like lllltUrcP. 

• PJ'OC.'tib magnz quantlt2tt1 6d.ticommiifam Ii 
ftottc..Gbi dth!tum, poll ouwtm CJu.5 m n:tiom: 
cum.baTtd.ibo, coropc:nfn vclld, d dlVa-1O ZlItt ln 
:attzrrewr, DUmqu.un. Id • lnUt, qUlmr.iiU .,ai1. 
delldcntum. rum nriu ('s ClUG., U:pt In n tioncm 
fratriI pecuUJti ratio Proc\I!t: 1O!.inct'. OiVU5 Com. 
nlMIi_, t~m rllpetco~io cognDCcerct. non ':Jd. 
,nllil com~r~t:QllC'm ~ U,rtc rlier! fi&i'coln­
m:lr\l1tl fulllCt 'tmtffiaM. I. 16.JI: J" "...,. 

XU. 

.t.AultI.Jff ]f a Promifory Note, or Bond, ihould 
I.,.","' •• ch~c to be round in the: hand.!. of the 
.",.. r+ Dl1nor, or Ir it had been crofTcd, r:atcd, 
I·""""'·o.r r.o~ 111 pic~'tI, it w(luld bt: a pre--

hlalptiOn that It had bC'en acqt.U([cd? or 

:ml1ulltJ, unl& he -who {hould prctmd 
to m:l.kc ofe of' it, had clear proofs t h:lt 
the debt "'1$ Ililt owing, nnd that the 
raid N OtC or Bond h;ad b<:cn raCed, erof.. 
fed, or torn in picces q, or h:td fallen jn~ 
to the hands .of t he Debtol'r, only by 
fome: violence, or fome accjdc:nr, or ('I. 
thcr event which would. dcftroy the 
prcfumption tbat [he debt ,\~ p~l.Id . 

• 51 dli~phuQ:l C'2ncclbtum rue-it. liM; pr.:I:­
fumptlOll~ debitor libentus tire: viJetur. in eam tll_ 
mtn qlUntit:ltCnt. quam m:ullftRi, probationibus 
tmIiwr libi dcbcri adhuc oRtnderit. rttli ddlitOl' 
convnlitur. 1. 1+, (. Jr ~t. 

, Q.UOd debitQtI IUD ehirographum mldirum. 
contn voNnDte:rn tUltn affi:vrru. nihil de Jure tUO 
ck:minutum ell QuibYfCWIq~ itaque lIfBU~i' 
jure prod!r; •• bane ~igationem ribi probIilti. eam 
J'fO hujufmodi fIao liflentiontm m.inim~ con~­
tum, judex lid fu!IlriOl'llml debit! ;W'C compcI1et. 
I. 'f.C,'tpJm. 6-U6w .. ,. v.I.I.C. ,,~mft. 

Xili. 
If n T utor who had no Efbte or his 1" , £r~m­

own, nor by bis V/ih:, berore he: cntred;t t/4J'rt. 
upon the Adminifinttion of h is Tutor-i-p'III' 
ihip, is found to have e:nriched himrclf' .6.u ~tJ 
during the Tutorfhi:r' the Minor can- IIOl ! . 
not fOr that pretcn that thofe Goods 
are his, nor infer from thence titt the 
Tutor has been unnithful in his Admi­
niftration, if otherwife he gives him in 
:l true and juft Account. Fpr it may 
happcn chat t he Tutor may havc ac-
qUll'ed thofe Goods either by his labour 
and induitry, qr by othcl' ways r. 

r Si MunCha tutdam VtRnm IdminillN.vit. 
non rcru.m tJwdo[l:)iDiuD) vlndiarc:. ftl talCre'PO­
tel : fcd tutcbe comn tjlU fuccdTores libi compctit 
a£tio. Debitum aurun mis indiciis (Omprobui 
DpDrtet. Nlm quOd JlC'ljIlt ipk. · mque uSGr CJus 
9uit'qu3m :IfItc adminiftntionem hIOOmtnt. non 
Idoncum hujw cominc:tindidum. Ntc cuim))JU­
,niblls iodullrit, vel iugmtntum JXltlimonii quod 
bboribw & multi. C11ibuS Shzritur. intadicenduUl 
d l. l. I g , C, .,~. 111111.' 

XIV. 
When the qucllion js to provc an :10· 1+.ZuM­

cicnt Fall:, of which the~ are no wri[~ ,u,''''' 
ten P r06f's, nor living \VitnefTes, ir theflll#""~" 
1'38: be fuch tbat it ought to be admit.-':­
tcd [0 proof; as for intlance, if the: m1lt. T. • 

ttl' be to k now how long an Etbtc has 
been in !l Family, at whaf. tiDle 3 Work 

." 

W :lS made, or other FaCb ' of the ti,k:e 
rullure; we receive the declarations ,.. 
whicb Witndl'cs are able [0 make of 
Wh:ll they Ju,ve heard concerning ,be 

J 

r4id "' aCU; fi'om other penons who were 
then alive: and the proof which. is 
drown hOlD .... dcelarationo, u pmd-
cd on thb Prtfumption, that t~ flhforu: 
w hOlD the W itodJ'es heard IJire an :lC-

count of thofe F*b, as DUCOiious ill 
thoi" time, being dead befOn: ,b. proof 

of 
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()f the Fa&: was occdi"ary, and nothing 

_ having obliged them to faYAllY thing but 
the tnlth, me account therefore which 
they had given of the faid Facts is prc­
fUlll!.."d [0 DC (me I. 

• Idtm Lalxo ait, d im qU:olt'uf :an memori:3 U* 

Itt bao opere. non d.em 8t ronfukm ad liquidum 
exquimlJum, fed fufficere Ii quis fci:at baum : hoc 
eft, fi f'Xlum eire non 3mbig.uur. Nee urique ne· 
cdT'e eft, fupcrdTc qUI mc:mihCTlnt. .,aWn eOlm, 
Ii qui lud,mlnt eos, qui mcmod.3 renuerint. I. 1. 

§.~. f. ik ....,"". 0-." pIMv • • r. 1.1.S. f. Jt".-
~.". 

XV. 
Ir. APrt- All the Rules which have been cx­
fu '''~fl~ ofplained ;n the preceding Articles, con­
an«~ IIA' cern Fills wh ich afe fuch, as that 0 -
:;;'i I;';;rb thcr the truth of them may: be proved, 
f-~t [, or I hat in default of proofs one may 
p,o,{,. know prccircly by thofe Rules what 

juJgmcllt to makc of them. Thus, for 
'Example, wt' fee by thefe Principles, 
lhat there are Fafrs which pars fortme, 
altho' there be no proof of them, if 
the contrary Fafu arc not proved: That 
there aTe others which pars for f.t.Ife, un­
Ids thev arc proved; That among Proofs 
and Prc[umptions, [orne of them are 
ecruin , others uncertain: And that 
then:fore in there [orcs of FaCts Rea[on 
may always determine it felf to take ODe 
fide, 'old to judge if we oUght to hold 
a Faa: for aoubrful or for certain, for 
falfe, Of for tnle. But there 'is another 
fort of Pol&, which arc: fuch, that it 
is impofTiblc to know the truth of the 
matter, and where neverthdefs it is nc­
cc.ff.'lry to rcfolve on taking one of the 
oppofite FalI:s for true, altho' there be 
nothing but uncertainty both in the one: 
and the other FaCt, and rlat it may like~ 
wife very readily faU Otlt that we take 
the f.l.lfc for the truc. Thus, for £x­
ample, if a Father :md his Son happen 
to be killed in a battle, or if both one 
ard the other perilh in the fame Ship­
wrack, fo tlutt there be no way to know 
if they both died at the fame tollaot, or 
if one of them furvived the other, and 
which ofthetwo: Aodth:l.ttbeWidow 
of the Father pretends thllt he died !irll, 
in order to make rhe Father's loheci­
tance to pafs to the Son, and fo from 
the'Sou to her felf i tbe Collluml It&. 
lations, Heirs to tbe Father, pretending 
on the contrary, mat -the Father fur­
vived the Son, or that they botb died 
at the fame inl'bnt of time, and that 
therefore feeing the Son could not fue­
ceed to tbeFaihe:r, they fucaedto him: 
This qucfDon cannot be decided, with· 
O~t fuppoGng, eitber tbat the Father 

. died /irll, and Ib.t tbe Son having rue-
~ VOL. I. • 

cceded to him, has rr:mfmitted [0 his 
Mother the Elbte of his Father; or 
that the Son died 6r.ft, and has tranf.. 
mined to his Mother no part of hisFa.­
cher's Eftatc.; or lhat they both died at 
the fame tnlhot of time, and Lhat the 
Son not haVing !urvivcd the Father, did 
not fuccccd to him.; :md (hM therefore 
the Inheriunce of the Father goes to 
his Heirs. But fCl'lng there IS no way 
for dctcnnining which of there Events 
is the true one, the Law ha.~ dlrcfud 
that in ruch ::t. cafe, where It 15 necelTa .. 
ry to take one fide Of other, allJ ImpoC. 
fable to know the tNth of the F'\l.:t on 
which the decifl,On depends, it fhaU be 
prefumcd, that the Father died Jiril, and 
that the Son having filccceded lO him, 
the Mother reap' the Inheritance of the 
Father in that of the Son u. And this 
Prcfumprion is founded, on one part, 
on rhe mclilUtion to favour the Mother, 
and on the other pan, on the N .\tura! 
Order; according to which, the Son 
ou,Sht to out~live bis F.ther. T hus, in 
thIS Event, where it remains uncertain 
what Nature has done, the Law fup­
pores that Nature has done wh::t.t it 
[cems ReafoD would have ddired. 

Non XVI. Tbere 
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XVI. 

16 A_. T here IS yet 2nothcr fort of Pre­
t~ W ,rrumptlons, which do not relate [0 E­
}'wl-fl" vents or F:il:s of which it may be nc­
..... cetrary to know the tfuth, as to all the 

Cafcs which h1\'C: been mentioned in 
the precedmg Articles; but which re­
g.ard the ferret of the intention of per­
ton~, when it is neccffary to know the 
faid intention, and when there are no 
certain proofs of it. For in that cafe, 
it is nccdTary [ 0 difcovcr it by Prefump­
tions, if there be any fuch as may help 
lIS to find it out. Thus, for Examplt-, 
jf in the cafe of twO perfons who bear 
the f.'\mc N arne, one of them is inili­
tUled executor by a Teib.tOr, wh~ 
in the Tclbmcnt there was no certam 
defcnption by which it could beknown, 
which of the two perfons the T cftator 
meant to mime for his E.xccutor, onc 
would judge of the intention of this 
Tdbtol by the prcfumptions ~hich 
mig}-t di(cO\ 1:1 it j fuch a. .. the rH.'S nf 
R clallon and Fr,endfhip, which he 
ollght have only with one of the two i 
:ma by the other circumftanca whi.ch 
might dircoverwhich orthe two he m· 
tended to name for his Executor"' . 

• Q..uoties non app2n:t qui5 hzre5 in!l1tutus fit. 
inllilu[lo non valet. ~IPpe evcnil"c poren. fi ref. 
tlto!" complures amicol mdem nomint: habeat. &: 
2d ddignauoncm nominis linguwi nomine \l1:ltUr ; 
nili 0' alii! :apmitTlmis prob:ationibus fuedt revcb· 
rum, pro ~UJ perfoo:a tdbtor fenfc:rit. 1.61, §. I, 
ff. ,I, hG'li. mfI' 5« the foUowiDg Article. and the 
Rcmulr: on If . 

XVII. 

I • A,... The we of lhe Prefumptioos fpoken 
,7,;, I'- tlof in the foregoingAniC\e, rcfpeB:s the 
1'rtfMIIIJttl- doubts, the obTcunoes, the uncertainties 
.,. of the intention of pcrfons, when it is 

nol dearly enough expl:uned. But 
there :lfe fome c:UCs, In w ruch the Pre· 
fumptions :u'C extended beyond what 
h:a httn in the thought of the perfon 
whofe will we want to know, Thus, 
for E xample, if a Father ha.ving infti­
tutcd his Son, and the Child of ano­
ther Soo already d=fed, his Execu­
ton, :md fubllituted the Son to the 
Grandfon, in cafe he lhould die before 
he arrived at a certain age, irihould 
happen that this Gnmdfon dying before 
he atoUned the faid A~ leaves behind 
him Children; the ueftion whetber 
tIu: Subll:irucion lhall " e vince to the 
prejudice of the Children of him who 
WlIS c!urged with it, will be decided by 
this Prtfumpcion, that the TelWor did 
DOt mClll to fubll:itutc, except in the 

cafe where his GI':mdfon Jhould die 
Without Children, 2nd thal IUs intenlion _ 
could not be to call his Son to the 10-
hentanec of 1115 Grolndfon who fhould 
lC41\·e Children behind him Y. 

, Citm I'-US fillum, ae nepotnn ("J" alletO !ilio. 
h:ttrdes tnfutut!fet. a nepott: petlir, ut Ii tIItT" MI' 

JUtm Irlltf/llfll", ~tI"" lu."tU,,,,,,,, f"I/"Uf flU 
N!ilfllD'tl, Nepru:, Jlmu reUllis. inm z~lem (u­
pr.1rrrlpt:lm ,jrJ dccf:ffil, !iJeleommitTt conditlo­
nem, conjedun ,,'clUj., re(pondi dcfedlfe. Q?M 
minuJ (criptum quim diQum fu ertlr . UI~(tlirctur. 
t, 101. ff. d,ltJIIJ,t. & drf1Jlliljlr. 

It II If .. rtm.",J II~ ,1m .1111 l itt prtffJ;"1 Ar. 
tId" ,b."hI lift rf ,IN/, (#1"11 ~f l",jlunpt'MIJ, rw 
i!ftAltl'm., ill' gl#"fol at ,ht I/llrnll", {",/IIIIJ, is 
"1-"1 frwrim, In IW /11I17'1"U"'1111 tf Cfntr.lI. Ifnli TI{* 
U"Iff,,,, .. 11m It OJ II"'fflUJ I~ mlft!'"' f- .,,~ 
g .. IIJ. tit font .h!"4rlIY, .1111 " j""l' (,~ IIIlmt_ 
of II. /"Pf .... hI m.Id Q1.'f1l111itl, ,.. Trfiaml1tll. 
.AJlIi tt/,hI' /I.u MAlIfr ;., lUI ,,~pwlJ k4tnl " this 
tlArt, JII II II NIt jdtoltthtr ,.ftlrjl to iJj1ml ",jh 40mi 
I;'" {rorrlll f"'" If lW{..mPfllIU, lb., ., m'!'llht Mt­
tlr unJtrfiA"" ,J_ J4JUllrt, a ... Iblrr Jijfrmll Nftl. 
Bitt .-to R4lht IW II fil ,In", 1'Wt"1 Iht 1(ul'J of .U thtft 
fKl11f ""(1I1nJ1l_', .lAtb nu, fww for tJ" 1111"".. 
Z.,/6t1 'I CA'ff"""" tmIi Ti'l"'IWIII : fw Ifl I. IJlI{t 
rhw:h rf/I$CtrfI Cirllfniultl, tlwy hAW.,,,, tJtt/4illtJ IIJ 

/I,ttr rfJW ,wtl J ... i .., 1'''''' tJ.·,u", ,II (~ MAm, 
~ TijlilnrtnfJ. Iht a".k, .lMh h.1J' 'tUl/#f'I If Ihtm. 

SEC T. v. 
Of the Interrogation and C01iftjJim 

of the Pnrties. 

SEcing it often happens that he who Dtj"": 

has occafion to prove :l. Faa tim ~1lJ' "'' 
is contdled, has neither Writing, nor""'.!-< 
Witne!Tcs, nor Prcfumptions thal may~,g. 
be fuffieicnr, one lhcrefore in that C'.ue,~ ;1;," 
h:l.S recour/e to draw ii·om lhe Mouth 
of the Parry, a O 'Il'"Jlinn of the truth; 
and that is done thtoc ways. One is, 
without the imerventlon of an ~ 
when one p{\~ rum mons the other by 
forne Atf, and requires him to own the 
tru.tlt of a FSl8-, whether it be the f:une 
th1t is in o irputc, or fame other that 
may (erve to pro\'C it; and this firll: 
way, which ought to be the only one, 
if every body aacd alw1ys honcilly and 
fincerc1y, may h:lVe its effect, either 
when he who is fummoned to declare 
the truth, is Gneere enough to own it, 
or when his want of lincerity engages 
h im to m:l.kc filch Anfwcrs as th:l.t one 
may draw from them fome advantages 
og.ainll him. 

The fecond way of h.ving the Con­
fdlion of a Party, is by jntcrrog.:tcing 
him on FaCb tbat :ll'C ~~nt; tbllt 
is, w6iCJi have rClatio :"OtJie'difpute in 
haocl. And this hath ita ufc in the-cafes 

where • 
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where be who wantS co prove a F~ 
having no Proofs thereoF, and not bci~ 
,viHing to rem- it to t~e OJ.tb of Illi 
Advcrf:uy, dCtnll.od. that ho be intmo~ 
Il"tcd by the whieb 
fie dn.ws up or 

I . 

or Ci"~lm· 
may relation there-

ro, to prove it. And jf the 
Judge that the flUd Fa8:s, or Cir-
cumft:mccs , upon which it is dcfircd 
that the Party m:ly be interrogated, 
may (erve to prove the Faa in qudl:ion, 
he orJcrs the Farry to be int~~ted, 
>nd \2..!lJ'II;e~\ll that he will JPeak the 
truth of aU that he "nows concerning 
every one of the articla: and the An­
fwCJ'5 arc taken down in writing; from 
which he who deml11lded them, draws 
lhe conrcqucnces which may rum to 
his :u:ivanragc, whether it be by the: 
Confdlians, or Denials, or Vanatioos 
(If the PlUty who has been Intcrro­
S"tcd. 

Thethird manner of having the Con­
fdEan of a Party, is when be who can­
not have ProofS of :l Faa which be al­
ledges, refo~ the matLCr'tO the Oatl:l...ctf 
his Ad~;-ana confenu th'tt the de· 
c&r.itloD w6ich he thaU litke, Ilfter 
11aving been r worn, (lull be held for 
Trutl1J nnd fcrve as a D e:ciGoo of the 
matter in difputc:; and t his is called a 
1lc<ifive 0.",. 

This tilt m:umc:r of the Deeifive 
Oath, !ball be explained in the IOlIow· 
ing ScClioo, .nd tlJe others II\aIJ be tbe 
fubieet matter of the pretem, 

We muU not confound the Deci6ve 
<nth of a Parry, to which the matter 
in difputc has been referred, with the 
Anfwcrs of tbofe who are appointed to 
be interrogated upon Faa. .lIedged by 
tbe.U' advcife Party. For when die mat­
ter is refemd to the Oath of the Party, 
the Q;uh dccidos lOr the p<tfon who 
malea it) but the. Aofwers of the per­
(on who is intcJ!OgttN upon F~ do 
DOt decide in .vour of him who an­
(wers., but fervc only for drawing from 
hl$ Anfwers, con(~uences w bieb may 
help to prove. the FiKk in queHion: aoo 
do not hinder tbe effi:a of otber ProolS 
that m:ly be brought againft him. 

There is likewife .oothet kiod of 
Olth which tbe judge dd.ins fome­
tUn .. by vinlie of Iiia Office, that is, of 
his OWD pr:oper ~ even altho' it 
be not ckinandcxl by Ihc Porty, oor the 
l!eciflOD of the Coi>lroverfy referred to 
it I and it depends 00 tbe prudence of 
. VOL. 1. 

the: Judge to enjoin this Oath 10 the 
cafes where it may be proper. Th u"" 
for Example, if he wfio dcmanduSulD 
of Money having made good his de­
m:md, the D(,'fcndant allci!gcs that he 
11:u paid it, but docs not prove the: pay_ 
meut; the Judge: may, m condemmng 
the Oefcnc:b.nt to make payme:nt, re­
quire the Plaintiff to [wen th:lt he has 
not been alrcaJy paid. Thus, in the 
qrdcrs ~o~ 3.dmi~ing tbe Clnim~ of Cre­
duors, It 15 ord:unccT, that the Creditol'1 
whofe Claims are allowed of, Ihall make 
Oath, chat the Sums for which they are 
fet down as Creditors, are Jawfully ow­
ing to them. And this is done to hm­
der the coUu6on between Cl'miton who 
have been already paid, and the: Debtor, 
,.,ho, that he might teap fame pr06t 
tho:cby, lhould coment to their pay­
ment, to the: prejudice of the lawful 
Creditors; and likewifc: to prevent a­
ther Frnuds of Creditors, who make: a 
bad ufe of the difficulties which occur 
in [he nulking of Creditors, and in ex­
amining and l\ating all their Claims. 

I. 

I F the p~ againfl: whom one: hill, . Dtc.­
occafion to prove a Fd in a CivilJ~ftJ,., 

C:wfe, acknowledges himk:lf that the ~M". '-
Fill is true, t KCltnowledgment wilP- J" • 

(erve as a Proof, and will be a fufficient fuI{. 
ground for tbe Sentence of Condem· 
nation which ought to follow thereup-
on', And fi.u;h a tonfeffion, if it is [e-
rious and politi"c, cannot be ~ok~ 
cfpec~tl it has ba:n maileludlcinl. 
ly·. 1 there wen: ig the bid Con-
f<fIion 1OIri6 Error which might be rec-
tiikd, os lh:ill be !hewn In tbe follow· 
iog Article . 

N nil a 
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II. 
1 . .If c",.. H ewho through Error :1cknowledgcs 

ftjfortl lin' a Faa: to be clUe which is not [0, may 
.... £"'"'" IlI'reCtify the raid Erl'OT by proving the 
F.a. T ruth which he wns ignorant of b. 

~ NOD f.ltetur qui crrat. I. '1. f. it tQfftff. 

1Il. 
J . c.fif lfhe who has owned tbe truth of 3. 

f-,/M' Faa, Ibktcods to have owned it only 
"" """'" IfI • f 1.4., by mll 'c, upon pretext that out 0 

ignorance of the Law he had made a 
Confefljon contrary to his intcreft, he 
will n")l be aUowed to revoke: upon thnt 
~rcu:ncc his C'..onfeffiOn c, T hus, for 
Example, if a Minor having borrowed 
Money, and beins Cemr or Age, gets 
himfdf relieved ITom his Obligation, 
bm confdT'cs that be employed the Mo­
ney to difchargc 3. . debt that was due 
from his Father's Inheritance, he ~iIl 
not be admitted to revoke the {aid De­
c1:lr.l.tion, by raying that he made it on­
ly through mitbkc, believing that by 
re:lfon at bis Minority he would never~ 
thclefs be difch"sed from his Obliga­
tion . For jt was 10 point of Law tliar 
he CJ'l,'(:-d, and not in matter of Faa i 
wluch does not alter the dfta which 
hisConfcffion ought to have. 

• NOD f.Uctur qui ant. niG jus igaot'lTit. 1.1. 
§. '" '.,.f:-

IV. 
4 . 1_,,* When one of the Panics demands 
, .... tf thar the other be interrogated upon 
,I .. 'MIJ F'aCb whieh he deduces into Anicfes ~ .,..,J i.J . d • 
~'111"''''' It epends on theprudcn.ce oftheJtld~e 

to order the Pany to be Jntcrrogated, If 
t he Facts are fuch, that the knowledge 
thert..~f m:l.y ~ of fervice to .decide the 
Qudbon ch:lt 15 to be dcterm,jncd i or 
nor to order it, if the FaCb have no te­
l:mon to che Q,uctHon in difputed~ 

• Ubjcu~ue judirc-M -,uit20r mcwcrit: zqu~ 
oportcn ~I intcl ... _m, dubium oem cit. 
I. 11. f. '" ..,,,,.,_. 
~ ,1M 0,"-- "FrMee, " ., '-fJ j. ,. 

lMT"1 If .1"114. ,4M,.. ~ '-!1" ~ • "" lWnrft·"·, ;. .d ,., ",. t(,.. ~, .... -
'ffl FII91I1UAftW' ,_ ... ~, rIMt ;. If I." 
'WI -.rjtf'W frl' ,I."" tf'''',MI III~! __ 

,'''' Nt /illtrrfltUti N,. o,.,h. Set the OrdlnaDC'C' 

_ .... 

V . 
He whom the Judge has direCl:ed to J. HpJ/!tc 

be imcrrog,ltcd, is obliged to anfwer, PIUtJ wobt 
and to declare clC'..rrly :ma prccifdy what if NP'f-/ 

he knows of thc Fates conce~f"~:.t 
which he is Interrogated, without fcign~ • 
iug or dilfcmbling, and without ambi~ 
guity or obCcurity j fo as that he explain 
himfc1f diilinc9:1y as ro each particular 
Faa, thar his Anfwers be fincerc and 
natural, and that they quadrate e.x:1aly 
with the quefHon that is pur to him~. 

• Nihil intc'd1, ncgct quil, aD l2tnt intmo6l­
fUS, :m obfcure refpoadot. ut incerturn dimlIllt 
interro~toll:m. /. 11 . §.7'J'. MnII~. 

In forum conf'e1TrOno i f~ rant: {unt, Ii id 9,uod 
in coofdlionem veait, tic Jill &. IUturam ftclpet'C 

potdl I. '4. S.l , tHo 
~od ait prrtor .",,,;,.~ _ ,tJf«Ii'ifJt poftcriOl'c, 

lie uccptrUnt. IItomnlnO non rcfpol\(hffi! videarur 
qui-ad intertogatumnon rd"pondit. iddl:,1ir~~~ 
r. II . S.! .,": 

SH Ibt O,JinKnlll '1_,11 ~" ,hf ~tltJmj A"klt. 

VI . 
The ufe of thefe forts of Iotcrroga~ 6. up, 

tions, is not only to have ~hercby proofI~mt;!'" 
of the Fults which the perron who is '''''' 
inrerTog:ltcd {hall own to be [rue; but 
altho' he {hould deny or conceal the 
truth, yet the Inten'o~tions may help 
to di(Cover it by the co,uequenccswhich 
1llAy- be drawn againfl: him from all his 
Anrwers. As ir he denies FaCts whicn 
he knows, :tnd which are certain : if he J 
aUedgcs :lny Faas which are known to 
be faIfe: if he varia and Wa.VCTS in his 
Anfwers: or if he owns FaCb from 1. 
which one may infer the truth of thofe 
which he has denied r. . (I 

, Voluit pn:tor tdltringtrt eum qui CODvtTlit1lf 
ex fill io jut/ida refponflODC, ur nl i::onfitmlo, vd 
nllaritndu. fde ollerrt. l. ... , M I#'"'fIU.-

VII. 
Ifit h,ppens that he who hal been,.",..: 

intc"~t:d, difcovrrs that ~h..(W6 .. 
miftake he has owned fome fa& "'hl~h ~ .. 
was DOt true, or tim: bc hal bct:n tnif-.lr,,, ill 
taken in rhe cirCumfbnces, and that FMJ, 'If' 
havi ng found out the trUth, he can • ...,... 

, a.&c . 
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make it appor that he was mllb.kcn ; 
his confcflloll can be of 110 prtjudicc to 
the Truth which {hall otherwifc :l.p­
pe-,u·I. 

I Cclflu faibir. Jim'e rcf~(j pmlltrrt, (j nulla 
npho ex cjla p<r"lIitcntjl fit, .oar... Q!lod 'f'Cfif. 
fimum mlbi ndctur, m:l.ljm~ Ii c,JU1J poffd. pieniw 
illllrua.", I(uid faciat inlrvmcnt ... vel (pil'fC!lil a­
micorum, Juris fuJ tdoaUl. I. II. S ... b.t: M //1. 

'''''I. 
VlIl . 

g. rfta,f If he who has been interrogated, has 
J~tm~;'" owned the truth of the f.aa. contcfted, 
,IMI,. or if it may be gathered from his An~ 

{wen j his Interrogation will have the 
fame effeCt, :tS jf lie had confentcd to 
the Sentence which condemns him [0 

pay what is demanded of him, if the 
faid Condemnation be: founded on the 
Proofs which ferult fl'om hisAnrwcrs h, 

a ~i illtcl'J'ogatlU rcfponderit. r.t tmctur. 'Iuafi 
a contnllu obRg:uus, pro quopuhiabitur. dum :ili 
'!vcrfario intcrrog2tUf, Sed & Ii. pr:t:torc fucti[ 
intmogatu$, nihil heir pnt'ToriJ lIuQoritls: fO:i 
ip6w rcfpoofum, Jive: mendacium. l. J I. S. 9. J'. 
61 ;'1Itr1#l. 

IX. 
9. Thty M The AnfwO'S m:ldc by thofe whom 
,.hlll;rr thcJudgc has ordered to beinterrogated t ti,! t{ upon FaCh allcdged by their adverfe 
'm;. Parties, are oot decifivc in their f.lvour: 

and what they :anfwer docs not [erve as 
:1 Proof for thero, neither doa it hinder 
the effeCt of the contrary Proofs. But 
the cftt8: which the faid Anfwcrs ought 
to have in difcovcring the tnlth of the 
Fads in quell-ion, depends on the Pru· 
dena: oi the J udgc '. 

~ Stt ,iIt r.. rittj fa ,,,, 1",/,.Ai'titll. 

x. 
10. Dif.... We may place in the (arne rank with 
,tift, ~h, the Confeffioru of Parties, that which ::.;! may l'cfult from the Deeds or VI nungs 
tat. ani WhlCb oue Party demands a fight of 
thrJm.,qJfrom the other, fuch as his J oul'1l!ll, or 
~·rp:. orhcrWriting, ifit be exhibited by the 
......... p f b .. d ·-·-d .., ~ an.y 0 w am It IS etn;olU'l;. But 
• ; ".: there is this diffcrtnce between a de­
l{ d. ,.... rnand of the fight of the Deeds and 
'IU. 'V ritin~bclooglDg to a Party who does 

not exhibit them tn' Courr, llnd that of 
Anrw~ to Interrogatories;. [hat one 
may refufe to produce Papers ifhe him. 
felf docs not make ufe of them, but one 
cannor rcfufe to an(wCT to FaCts that are 
peniocnt. For tbe Parties ought to 
know the tnuh of aU tbe Fa&, where-­
of the knowlcdj!c. is necdl"ary for det"C. 
mllung what 15 In difpute. And tlns 
koowledsc ought to be common to all 
the perlons wfio have an intcrtfl then:. 

in. But Jourruli, 11nd other P:l.pcrs 
which belong only to one: Party, are 
not COjnmon both to the one llnd the 
other. And thefe Papers m:ly chance to 
comain FaCb which ought to be kepc 
f:crct, and whiCh perhaps htve no rcla­
tlon to the m:lUtr in difpotc. Thus, 
one Party cannot demand of the other, 
to produce or communicate a W ritmg 
of which the f:lid Party does not offer 
to m:lk~ any DK:- himfclt : but it depends 
'upon hls own hoodly and um:gnty to 
produce or keep up the W ntlOgS 
wbereof the fight is. demanded. And 
oue is obliged to produce only thore 
Writings on which he grounds !us 
Right. But if the RefuC'] to produce 
anI' Paper Ibould give jull ground to 
fulpcct fome un&.ir dealing, :Il if a Cre­
ditor who demands Inccrdk ft)r a Sum 
of Money, or Arrears of a Renr, fhould 
refufe to produce his Journ::d, or Day­
Book, in which the Debtor pretends 
that the payment of what is demanded. 
is marked down J it would ~nd on 
the prudence of the J udge to give fuch 
orders upon the laid rdUfal, as the cir· 
cumfbnces might require I. 

I EdeIW funt omnia quz quu lpud judioeta a:Ii~ 
turUt ell: : nmtmnCD Ut!c inJUumCDIli. qUlbcuquil 
ufunlJ non ell, compclb.Nt eden, I. I. §. J. ff. M 
,iIm •. 

TplC difpia:. quemadmodum pecuni1m. quam Ie 
depofuifrc dlClI dcbcri ribi probes. N10m quod de­
fldcrts. ut nt'iones flW advofui3 tu;a cxhibtar, id 
ex l:':luU ad judIciI offiCIum perrincre foltt. t. I. 
C. nJ. • 

NOel cll.novum. cumi quo petitur pecunia, Im­
plonre r2b0nell embturu. ut fida Vcr1 c:onlbre 
poIl'Jt. l.f. C . .J. 

Et quz .. DIn) Antoniao JUtrc: mco. lit q\I% i 
me rcfcriptJ war. cum juriJ& zquicni. nnooibu. 
cxmgruunt. N« c:nIm divcru (Ullt vd dil'crcp:.n­
till. Q.uOd muhUIn internt an CJ: pIrtC eJu, qui 
~Iqui~ petit •. qu~ doh exapti~ fubmovcri ab 
In tmtlone ft!IUOftLf fu~ rot.dl. nnonu promi rna. 
ddidcrer, qUloos fe ,pone uulnu contendit. quod 
u~~ irf~. zquiw f!Wet: ~ ~ 1b eo, i quo 
1hqUid petItur lIao,- dd'tderet raaontt (xhillerl. 
qtwJdo hoc cafll nco. oporltt origlQetn per1bOni. 
CJ: inll:rumeotil eJIa, qui COlIYeWrUt fitlldati. t.8. 
M . 

W1Mr .11IiI ill ,hu bit!. ~ th. tn'M'­
"h,.-,. wf1'RI ~ tJ.{t 1.,.1 ...... , • 
~" ",,",,- ri-. _.w _ ,...".. 
'""""', aJ""'" lttLtt_ " J>"j/d NIt"""' hzr/­
t,lI. iutJ til"" PJJlitIr IrrllN ..J ,Mr Htrlo ". f­
tb", ..... ." IN;I{;Iillntt I{ /thill, _ .. w,;,_ 
"'II. ftidt iIIrtIi .. -..iIt,J If ,It"T a-l'. 'Ir Z7t1 11/ '".I ... ..mfiMt ,,~ FIIIIII_. If" 

H prNltft tW 1)wJi ,,1fihIiIIp Nth Iww btm 
Jtj»fo,J hi ,INirIMnJs. "t. ,.,f-!t- ""i.~ 
ill lb. It.'". ""'-';, .". .'l/I1Ifl thIMjUw/ ; fIlfII 
if ,htJ rrfofo II "wlltl ,."" 'lwf "" ~6 ,. M .. ~I"J+. bapud q~lDra IlIirur. abpub-­
lica nmciYIIia" 'itr.lm manill1li:a CXrubcrl infptdm­
cb. at i,n,crupadim YC'd~is Ildtm ;ubc:btt. l. 1. 

c. ..,... ArplarWs tltiOl\C'S eden jubetur. 
n« 1lI1C'dl. cum Ipfo arptxio COOUOftTr. til an 
cum :11M.. I. I tI. f. tW. C!p:ur &; (IICt'drorea 
~lJaIt'll'lI «1m rniooa. 1.6. §. I • .,J. 

. • SEC T. 

• 
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SEC T. VI. 

. OJ an Oalb. 

ll~~ft AN Oath is 1. Security which the 
'if" Pf ,I. Laws require on (cvcrat occa1i­
o.flJ . om, either to con'oborate an Engage· 

mem, or to confirm an EVidence, or 
Declaration touching tbe truth of a 
matter of faa j and this Security C;Ol1~ 
fifts in the confidence that one may 
have, tbat he who [wean: will not vio­
late:l duty, where he t:lkcs God to wit­
nelS for his fiddity in whru: he declares, 
or in what he proDlI~ and to be the 
Judse . OO Avenger of his in6deliry, if 
he " guil')' of perjury'. Thus, the 
Laws reqUire, th:lf perfons who enter 
upon Pu&lick Offices !hall make Oath, 
lbilt they will execute them according 
tq the Rl1lcc prd"cribcd to them. Thus 
they oblige Tutors, Curators, and oUlCl 

Adminii!rarors, to r weu that the\' will 
faithfuUy perform the duties of ' their 
Funerion, Thus they IlpJXWnt thafe 
who arc called upon [Q ~r witnefs in 
a Court of J uilicc, or to nnke a Judicial 
Report of things within their know­
ledge, ruch as penON {killed infomcArt 
or Profcffian, to (wear that they will 
~vc a trucTeftimony, or make a f.Uth­
tuLReporr. Thus when one of the Par­
tiel not being 2ble to prove a Faa. 
wbich he adV':lnces, rcfcn it to the 
Olth of hIS adverfe Party, or that the 
Judge refers the Imttcr to the Oath 
of the Party, be whore Oath is de­
rm:d, whether it be by the Jud!!,; or 

y. the advene Parry, is bound [0 f"ear 
to what may be within his knowledge, 
:lOd may ferve to decide the matter in 
dUpu,e. 

• one Lord be • true and hithfl.ll witndf be­
~ us. 1~. xlal. 1 . E.CII I ItDOW. 1114 lUll 
• WJmeU:. Lith the Lord. 1tf't"'.uix. 1J. 

The uJC of an Oath on thefe :wi 
aU other ocafwns, has been invented as 
a prcC".tution again!\: the iucoufbocy and 
irdidelity of Mankind, and to fi)pply, 
hy the firmnc(i of 10 ftriCl: • Tie of Re­
ligion, the want of other Affurancc!, 
which he whore Oath is taken cannot 
give, or which it .ould not be ,un to 
require of him. Tb&aI ope cannOt have 
any othcr fecu~ &am a WjtneU tbat 
be will fpeak the tW, th ... what may 
be hall from his Oarh, that he will be 
fincm and upright in his declarJ.tion, 
lll1d from (he probabil~y dw.t be would , 

not wilfully be guilty of perjury. Thus, 
it would neitber be .lull', nOr aeecnt, to 
require of an Officer of )uilicc, that he 
lllOuld give Surety for his faithful dif-' 
charge ot his ORice, nor :my othcr Se­
curity bcfides that ofh is O:lth . 

An Oath being a. precaution that is 
~ to be: taken, :md it being n corro­
OOrJtion of the Engagement of the per. 
fan who (wears; the ufe of an Oath 
has been fo fitr extended, that it has 
been made ufe of even in bare COYC!­

runts betwccn particular po{oru, the 
one f we.1ring to the other that he would 
excctXe whaL be had promifed : <100 
we flUl fee, that in Obligations and in 
Cont~ tbe N otaries make mention 
of this Oath. But feeing this Wlt5 a 
fupcrAuous precaution, ana an occaGon 
of Perjury, this u~age is aboliJhed, and 
the Pamcs contraB-mg take no (h,th, 
altho' mention be made thereof in Oh­
li~tions and ContraCts. There is like­
'wife ~e into difufe anotber fort of 
Oath, which tbe Romoll Laws required 
of:l.lI peefon! engaged in :my Law-Suit, 
o&liging both PlaintiflS '00 Defend.nts, 
:l.t tile IXginning of the Cmfe, to fWC:lr 
that men donands and their defences 
wel"C finem and upright, without any 
intcntion to give unncccrrary [rouble~ 
or to ufe qucrks and cavils II. And this 
ufwlly fcrv.ed to no other purpare, than 
to be an aecaGon of Perjury either to 
the one Party or tbe other, or fome­
times even to both. And altho' this 
Oath had been renewcd in Fra"te, by 
the OrdllWlCc:s, in K,me cafes t; YCt at 
prefCOt it is altogether difurcd, and no 
mOUion made of Jt. 

, L,l., eM ... jll' 1"'. r.l. JmU. 
• I!1Il1J OrUwiu Pi Philip the Fa~. ;" II. JfM 

IJ01, ''''~'/~, -lMlzrl" IA., ,hUo.dI 
.. lIN CM4/n ~ ~ __ tJ for ,1M XMtz's ..... 
"ft· AI ~ the fif'.! ,.,. ...... ,;,*1/ thf OtlruJttJ tf 
OMns. ;,. (JJ ~ CAMe,hl Z.",u "",..u,tJ ,. 
,dt diu~", 
~ a.,. t{ ~ .. )iN fnll'.ft' 171 ,ht E.ctllfi­

.fool c-t., .... ""'" "......"..., of EngWod. 

.w.wr it N;"pJbJ,. " .''''WI; .... ~.Iw 

.. Ihtw,;:.w.l tj,I»CM{r ••• .,. "--tr--. 
inIwt.t Uw ,.,.. .JwTfl PIIrtJ ~ N "*1.,1 I. 'lib 
, /ih 0.'-'. ;" "M, to (u.t '-foil I". 1111. {MJII.­
I{ ,..",., .. tIM s.z ., t{ " blrh "'W~~_ ,..,,.oUi/IiM. Car'" Pn.rit inCw-.1cdd: Tit. I fl. 
Oatke rn.x~ Curi;;r Admir. Ang!. Tit . .;, ,] 

Of all the forts of Oaths which have 
hml jufl DOW lTIcntioncd, we Dl!ly im;l­
gmc two ufe.s, which make :u it were: 
two kinds of Oaths. One iJ of the. 
Oath. which is uCc:d to enforce and COC~ 
roboratc an En~; and [he other 
iJ ofth:tt which 15 tU.cn by one of the 
Panics in default of ProofS, whether 
[he Oath be tendered by rhe allverfc: 

I Party, 
• 
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Pury, or enjoined by the Judge. Thus 
the Oath of Pub lick Officers, oITuton, 
Curators, and others who are made [0 

(wear th:lt they wiU f.uthfully dirc~arg: 
their FunCtion!; that taken by W Itnci­
res, .nd by perfons /killed in fome An; 
or ProfdTion, arc in order to fortify and 
corrobol":ltc their engagements [0 d ir~ 
charge F.mhfu\ly their Offices and Func­
tions, to fpeak the outh, to make a 
faithful Report: and :LlI thefe Oaths rc­
l:tte to future duties. But as to the Oath 
which is tendered to one of the Partics, 
altho' it ollght to have, with reg.u-d to 
him who makes it, the effeCt of c:n­
forcing his cn~mcnt to (peak the 
truth, YCt it is under another view that 
jt is confidered as '"'holding die pliiCe of 
:l Proof, which makes the"FaB: to which 
he (wc:ars to be held for a Truth . And 
it is under chis view that th is fort of 
Oath is :l ma:t.er whIch belongs to tbe 
Tide of Proofs, the Rules whereof 
ihall be explained in this SeCl:.ion; 
where:as the other (}.uhs do not make 
:l l'htter which contains a detail of 
Rules, but they arc reduced to thcfe 
few Remarks which we have jurl now 
made 00 this Subject. 

The CONTE NTS. ........ 
t . Definition of all Oalb, and ilS Ufo. 
%. . 7"'bt Oath is 1I0t taKen, 1I11lcfi il hc di­

,'cOed. 
3. How a maltet is referred to the Oath 

of the Party. 
~. 71)e Judge ma)' ordtr Ibe Ot1lh wltbollt 
r Ihe dtjire of the Party, tf Ih"e be 

o((ajion. 
f . ne Party's reflljing to ['Wcar, p4ffis 

f ... a "Hf. 
6. ~he Oath referred "ad: again 10 the 

perfo ... b< firJl ''.find It .f his 
advtrfi Pari)'. 

7, He 'Who has "fired hit Advn-forJ"s 
f?alb, "''') exclift hi. from [':.Vear. 
IJII'g, 

8. Ht WUI.llil.tWiji rt'1Jolr.e his (o"fint to 
rllir Ibt malltJ 10 bis Ad'tJ"fory's 
O.,b. 

g. tfht dUly of thf ,-till in rtlat;on If) • 
Otlth tbal is It"drtli by one of tbe 
Parties to Ibe olbtr, or rtJtrred 
h~,Ir. again 10 hi", who firfllendml 
it. 

10. 70, Oath d,citles thl (o"lrMJtrfy. 
11. 7Dt Oalh rXli"f,ui,fots tiM Anion. 
( .z., Whtn .. Writ;ng is dift()'IJt:Nd a/u.,. 

O.tb bllI betn made. 
13· III '1IJb#JI "'"lfers Ibis O,tb ,f 111. 

Parly.;t .foil. 
'4· Eff,lI of I .. O.,b wilh "/itll " 

.\. 
• 

I"fins in/trtfled 'With l~ Par/its. 
y'he Olfth Iflil~ klltfilJ "" hurlS 

lblrd pe'1'ims, 
1I/h41 per/oils "'iI) rrfer Ib~ mailer 

In di/jlllt: rf} lbe,Oalh Df Ibt P.r· 
I), Jor orhtrs. 

r. 

A N Oath I~ an Atr of Rel igIon, by I . rNftni· 
whIch he who i"wcars, call~ upon ~ rf ..... 

God [0 be \V,tncf.s of hiS fidelity m~h.lf"J 
h h I· be d rt.lj,. 

W:lt e proml ec;, o r to Ju gc and 
Avcns-er of hIS mfidellty, If he: fails 
therem -, Thus:m Othccr makes Oath, 
that he will F.tiLhfully execute IllS Of­
fi ce: Thus n \Vitnd's pro:nifcs and 
(wean, that he will fpe:\k the truth : 
Thus he to whore: Oath a matter in dir: 
pute is referred that he may beJudgc in 
his own Caufc, promifcs to telf the 
truth fo nr as he knows of the: matter. 

• JufltJurandi coo!nnpll rdlgio ~ [)etuu uJ. 
torero blba. 1. 1, C. u rt'. ,wI 0- JitnJ. 

n. 
As a Party is never made to (wear m l,I1"CM/J. 

his ownCaul~, except w ere there is all"""(~. 
deficiency of Proof i (0 no -txtks ad-j~ ;" 
mined"to (wear, unldS the Oat ten- rr t. 

ared to him, and dirc8:ed by the Judge, 
who is to enquIre whether the Proots 
be (ufficlcm, or if it be nccdTary to 
have recourfe to the O:nh of the Party b. 

• Si re\lJ JUr2verit nemine ci J U ~Jur~ndum defco­
ml~, pr.l'tOf id, jusJun.odum non tuchilur, tibi 
cnim Jl1r2vit. Aljoquin f3dllimus qwfque :;w;I Jllf­
j llr:lDdum decurrctu, ~11l1ncm libi Jtferentt jUIJu­
n.ndum, olleribu~ alhonum fe hbefllbl!, t,], ff. '" 
j",.."", .. "M, See m the fuUowmg Artlck the manner 
bow :1 m3tttt m dlfputc II referred to theChth of 
the: Party, and how tbe 03tb IS wJOUlCd br the 
J,"". 

III. 
The Parry who finds that he has no J. """ • 

proofs at all, or that he has not proofs -.I," If 

JUfficient, may refer [he matter to the ~~ '{ 
Oath of his Adverfury; that is, fubmlt :~pllfl1' 
to whatever he JbaU declare tOUchlOg 
the matter, after he has ~ (worn. 
And this o.th, which the Judge di­
reCts and admits, if there: be occafion, 
is often pra.Ctifed, and is ufeful for put· 
tingan end co Law-Suits 1:;-

< Maximum ~mqUum cxpcdicnbum litium in 
ufum ,.e-mf JUM'JUrandi rdigio. Qua vel e.l" pIC­
ti",ne ipforum lirigltontm, vel c:r auctoTltate' judi­
cis dccid::tntur CORn'OftI'fiz. I .•. if. fi'1-1', See 
the foUowiog Article. I 

IV. 
Altho' the Party who iJ dc:fl:irute of.. lit 

ProofS iliould oot declare that be refas!:::::::" 
tbe matter to tbeOoth of hi, Adverfuv, """ .... 
yet tbe J udgc may older the Oath to be .. ,j, ... • 

colten, 
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In of ,,. rak"" if he 6ndJ it rc,ron.blc. T hu 
1't,;J./ for inlbncc. if:l Debtor from whom a 
'''. Ill' CredltC'f dC'nl;lJl(.\s :l Sum of Monty due 
,...... by Bood, wbich hcpl'ovcs, alkdgts that 

he h:t~ p:lId 1[, but docs not prove the 
p:",ment, allcJging Ol\~~e clrclIm­
Ihmccs which arc not u . ot to dlf­
charge hml from the demand; the 
Judge may in condemni~g tht: Debtor 
to 1"'1 the debt, oblige the Creditor to 
rwcnr thilt he has not received p:tymcnt 
of it·l . 

, Ex ~l\a:otit20te judicis. Sa lbt UIII 'l1f~tJ IRf 

,~ pnc,J,,,zAttrdt. 
In boIu: fidei OOfImllihuJ, nl.'f" non io C%ta"i~ 

C'JllIiI. mopia probnionl,lm per judicem jurejur:rndo 
cud. c;oguir-l rcsdeckli oporm. 1. J. C.;,~. ~J. 
6 jllt'I"" 

V. 
f '~ PM'-- He to whore Oath his advenc Pa~ 
~"s ","i'''!. ml'1'S II. m:mer of Faa that is within hiS t'tt.' knowledge, i~ obliged to (WC1T, if the 
~~. w" Judjlc !'cqUlt" it: . and if he refufa to 

do It, the Faa win be held as prmrcd 
and confdTcd, in order to ouoo tne 
S~tQlccof Condemnation which ought 
to follow then·upon. TllU~) for E".:;,m­
VIc, if he who pretends to he Creditor 
in a Sum of Money, for which he fays 
that he either had no Bond at aU, by 
J'C',Uon of the finallncfs of the Sum, or 
that the Bond IS loll. :md he not aving 
filfficient proof of the debt, clecbrcs th:tt 
he is wilTing to refer the martel' to the 
(hth of the perron whom he c:llls his 
Debtor, and who denies the debt; the 
Debtor witl be obliged to fwC:tr that he 
owes him nothing, and if he rcfurcs to 
doit, theF:ltt will be held fl')t true, and 
he will be condemned [0 pay the Sum 
that was demanded~. 

VI. 
6.1ko.u6 lr the FaA which one Parry refers to 
1:t~ t:he ():!'th of the other be wirhin the 
",'" ~);:nowledne of both, he to whore Oach 
r_..wj;lthe matter bas been referl'ed, has the Ij­
J? , • ., (berty either to rwear, or [0 refer [he 
;- u-fo matter b.1Ck again to the Oath of the 
",. parfon who dc61'td hi.. And if he 

i'hould ferufc to do either the one or the 
other, the Faa would be reputed as 
proved and conreffi:d, AAd be would be 
condemned to what fhould be the con­
fcqucnce ofrhe proof of the fad Faa r. 

• 

f DItut ~ Be alia f.aAlhu reo. ut Ii. nlalit ,. 
=:lutiiJd.m ~ It. G !,.qlli prttt «JOiiitioaejll· 

• not. tth:r\IJ' j"kf.icillm d pnt'tOr .011 cWd. 
4iqW1I"~ ..... boc &cit, .............. '_pIi . 

me conditio jurMJuf'2tldi -C'I ~j &tulit. I. Jf-5·,· f..Ii )-)" 
Ir!:lnift& IUTpilUdinj" ec COIIftlT'lOD;J dl nuUe _ . """ 

nrc Jut"arr, nee ,UlJurahl!UIn rd'trTC. 1,38. f'. .... 
DelIU conditione jurj,j~. rcQs _ jOj'm: 

yel JUr:II'e, nlfi rd\.-r;f Ju.junndum. .IIecclIC blbct. 
L 9. C. it ,~. 11'111. 0-jwIJNI'. 

VII. 
The perron whore O:lth Wlu dc1imf, Z. H, ~ 

being rc:Kly to fWCJT, the Party who dc- -", 'til'" 
firccfir, may cxcu(e hi m from it. And i.~ "!'t". 
in this cafe, it w ill be the fame thing as,~/~%~ 
if the Oath had b(.'Ctt ach1!l.lly made,. mmf'~ 

/ IJH4rmt· 
• Rcmittir jUljurtndum qui. dekrmtc re, ~um 

puauu -me a:I.~Tflriu, ;Ur:lrT. ~r:ldam d freit, 
contmtus ,o!unla!C.· [ufccpci )uri'Jur~ldl. 1.6. 1'." 
jmtilfT• 

VIII. 
H e who has referred the matter to R. Ht ~ 

the O ath of his advtrfc Parry, roay f(,'c:tllsltnrift ... 
thut confent, if his Advcrfary has nOias ;::;rr.;~~ 
yct (worn. For it may happen, cit her "I" ,b. 
that hc has found new Proofs, or th:u "."11,,. If 

he has reafon to fear a falfeOathh. hu AJ;..,-
1""1'1 (Wh. 

• ~OJ Ii non fuf~it JUfjurandu lYl (is CIli de­
l:afllm mt lim) poll~ prt"Ifn jllnrc aGlor nolit de­
fi:rrc. non vilkbit\&l' nmitrum. Nlm quod fuf~ 
uun en, rcmltu debt\:. L6, .. f.f. M )""1'"' 

IX. 
It follows from all the preceding 9. 11"'1111 

Rules, that when the matter is concern_",l:w1uJJ' 
. 0 h, h h . be h m~rWIft mg an at w e[ Cl' lC t al one,~ 1M o;ub 
Party tenders it [Q the other, or that d'N is In1-

he to whom it is tendl'cd, dcfircs to re- Jm' '" fIIIf 
fer it b:lck !:HJ'ain to his AdvcrfaYc; it Dr fhd:'.-..., f tIts tQ ,~ 
depends 0 11 the prudence 0 the lldge, .,I/tr .. rr-
according to the circumf'bnces of thcfiwt; ~M' 
quality of the F~ and the knowledge .~all~ u 
which the penon whof~ Oat~ is dcfircd :'~J 
lll:l)' have of them, to Jirdt ,t, or not: II . 

And altho' the Oath be DOt demilllded 
by the Pllny, yet the Judge m:ty cl~oin 
it by vcrtue of his Office, if there be: 
occafion. ADd aCtCT the Oath has been 
dirtltcd, if it has been at the defirc of 
one ofthePortics, the duty ofthcJudge 
is, [0 take the Oath of the Party wno 
h:l3 been ddirc:d to give it, and to de-
cree: what ought to 6e adjudged in coo-
fc quencc of fii s Oath, whether it be 

nt he ihould h:l.ft what he demands, 
or that he filOuld be difmiffcd (rom the 
D emand that is brought ll.g1linfl: him. 
But if he fhould refll1C ro fwear, when 
bc is made Judge in his own (Aufe, he 
will be eithtt caR: 'in hi, own demand, 
or condemned to 1>2Y what i5 demanded 
ofbim. And lUi to him who had re~r­
red the matter (0 his Advcrfary's Olth, 
and to whoCe Oath hi. Adver&ry rer", 
it back again, if he has iuft r<afons fur 
DOt [wearing, as if the Faa. '1\= not 

within 

• 
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within his knowledge, he ought not to 
be conftraincd to {weRf. Slit if he rc­
fufa to n1:tkc: Oath touching II. FaCt: that 
is within his knowlcdgr, it will be held 
as prow:-d: And tbe Judge ,,,ill decree 
wha.t 1hall be jufl :l.ccordmg to U1C raid 
Faa. But if he fwe-,us, J udgm('nt will 
be given according to hisOJih I , 

, Non fcmpcr autml c:'OnfolUnJ en: peromola«!fcr.. 
ri jusJunndum qu.aJcdtkrtur. forflUnef dj"crlitate 
rmlm. ,tI pcrfon1rum : quibufdatn c~blu 
qu~ rui~tcm nldurunt. ldtoque". jj quid tile 
incidc:rit, officio judicii cooccptio 'u,ljur~modi ju~ 
riljurtndi tcrminetUT, 1. H. §. B. ff, _t j_}", 

C\\m res in jusjurandum demi'nl (j~ jOdex jo­
raaten:l abfol,ir: rcmentcm ~1Id1Cf. &: ti a6:or jurtt 

• c.'OPdemnet rams. Nolauem }unfC' fcum, Ii fo/fU 
abfoIrit : nOD rol"Cllt~ coodtmrut. Es rWticlae 
non junDte~. al)(o.I.it mUD. tl. I, H- S • ..tr· 

X. 
I' . '1JJI When one of\the P:lrties b:lS referred 
0..111 it-- the matter to his Advcrf;lry's Oath, and 
r.M" W he has fworn his Oath will be decifivc· .,' , 
rcrrf't/tI'u· and what hc {hall h:lVC decbrc:dH.1pon 

Oath will be held fol' Trutb, and will 
ferve as a Rule. For it WItS to decidc 
thc Conrroverfy, th;l.t his Oath \V:l.S d~ 
fired. Thus, it wilJ have as much or 
more force than a Thing that is ~udg-led: and will ha .... e the (arne e as a 
Payment, Jfhe of whom a Sum of Mo­
ncy was demanded, (wears that he owo: 
nothing; or as a TnnfaCkion, ifit was 
:l difpute of :lnother nature I. 

I JLUjurandum 
majoremque habet 
1.1. / . tit jtrrj". 

DJto jurejuWldo. non aliud qll%firur qulm an 
juntum fit : rcmifra t(U:dlionI:: an deb.tur : quafi 
UtU probmun fit jureJunndo. l.l.S.l. tHo L 14. 
f. .... ; ... 

Jusjuian&:lm mun loco folutioni. calit. I. 1.1. 
K- tit j.,.,jur. Eft acce.!tilationi runile. 1.+0 .... 

Xl. 
II . 1M 'the deciGan of:m O;!.th PU[S nn end 
o.t'-utilll-to aU other quefi-ions, UCCpt dtat of ,.J!u '''',knowing what h.;:u; bctn rwont. Aod 
..m;.. it hat~ this. dfra, thlt It cxt:ingulihes 

the Right of the P.lny who referred it 
to his Adver&ry's O.uh. For jf it W3! 

the PlainlifF>his dcm.,nd is annulled both 
in rd'pel! to hiroleJf, .oJ al(o in ref~ 
to thofe who rtprefent him. And If It 
was the lX6.-nd.im) he is dc1»rrtd from 
making any defence, and the Plaintiff's 
Mhon remaill$ cfi,blilhed and proved 
botb apin/t .be DdOndant, .. d againJt 
aU thoiewho 1UcC«d in h. room. And 
it would be tbe ""- thing, if the per­
ron "ho!i:O:Wa ho4 been defircd by the 
COIJIIVY Pvty, .~ raoJy to {wear, 

• 
had been cx<ulm frOGi it, hi, Adve..wy 
~ diffCDfcd with ~~ {w.,.,.ing m. 

• • 
• 

XU. 

If IlftcrOath has been madc, tbere be 11. ""­
found Vlritings which prQI'c tbe con··w""". 
ullry of w hat has been {\vorn; there Ji~ 
new Proo& will dellroy the effc8: of the i:s'" ,-' 
Oath, and will rt.'-CIl-Jbloih tbcRight of ...... 
[he o[hcr Partr. And thisProof, w~ich 
is readtly received when the Oach has 
been direfred onlt ~y the /udg<:, .Dd 
not at the ml anee ortheParty, Irtly 
al(o be received, altho' the Oath have 
been made at the ~ of. th~ P'!lY 
hlmfelF, If the -quality of the Faa, ana 
die ("'Vldence of the Proof, make it rea-
fonable that it Jhould be (0. As, for 
Example, if hc from whom a Sum of 
Money is demanded by .... ertue of a. 
T efbmcnr, of a Cooroo, or of 2JlOrbcr 
Title which is not produeo:11lnd prov-
ed, acknowledges tbe truth of theTi-
rle which happens to be loft or millaid, 
but being ignorant w hcthcr it makes 
mention of what i5 demanded of hin), 
refers the matter to the Oath of the 
Plaintiff, nnd having paid him after he 
had m:l.deOath, tbeTide appears, and 
nothins is found in it which could ob--
ligc him [0 make payment of what is 
dem:mded, he may recover w bat he h:tS 
paid upon account of tb is falfe Oath·. 

• Ad~ fum~ intc:rdUfD criam poll jUlju­
rmdum t:N::i£Wm pttmitti conJlitutlODibw PtiDci-

pum. i~"~t-;~'i~"':~.~m~",gere fi 'l.1UI non illttru­dial. qu,bw nuftC lO1li ulUrul 
. locum t.. 

vtI IiJmmmHliJm, utpOtC 
a: tdbmmtO forte non .. 

parent~. pro 6 ,b m:..ede dclatufO 
dfc:r. &: hi. 1 i rr.:dtllCot. aftirmaa. 
ibi Ic:JtItlUn vel· dctd,dum e~ &; 
ex hUJufroodl rdhmeQto quod pctcbat coofccu,. 
un diet, pua. all~ ma1Utdhut! -t&t baum. 
Olbll tl pc:niru fUlfJi: dm-liaum: II'!!! aatlqlAOt 
qucrcbalur utrUm junjtnodo ft~um dJi:t, til 

n:flitucre: dtbmt. ~ t«tptACf -+. itaqUC 
mcliUI iif'um ttl ~ ¥I CO ~m 9d 6dncom­
miiWm. nuIlu~ ex bUJu.Cmixb pcrlur.o c:i Iv­
a'\Iqt -~~. r. NIl. C. iii rd. "d. 6 i-''J''!.' 
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• Tlre CIVIL LAW, &'c. BOOK III. 
Nt cui u ddiao impium IibiJQMlm~ooJlri. 
kgiws e»ncoiarur, iI. I. ;., f~ . 

XlII. 
IJ .ln1l'i ... , AU thlt hIlS ~n [aid ,of an Oath in 
",.ttm"*the fOfcg<ling Arodcs, 15 to be under· 
0."'1 t.W ftood ofatl tftc QrCS which may happen 
p~", in a11Civil MactCl'Si when theFaCh and 
~. the OrcunUbnccs may render the ule ?f 

a11 Oub juft and decent o. But 10 

Crimes, th~ Accu[er C;lnnot put the 
party accufed upon his Oath, ,rior can 
tbcAccufcd obligo the: Accufet to [\Ilear; 

.( neither can the Judge .refer the m;\tt~r 
to theO:lth of either of them. For It 
would be contrarytoJu(l:iceandto Good 
:Manncrs, that the Acquinal, or Con­
demn:nion of dlC Party accufed fuould 
depend on an Oath, which Intercft or 
panion might ibauence contrary to 
T.ruth, Of tbat it fhould dqx:nd on any 
otber caufe beGdcs that of a full Proof 
of the Troth. 

• Q!ncumquc atOOnc CfUi. (Oflveili:lrur, Ii jm.. 
"mt, ptoflOC't e! j~cjurandum. live io pcdo~am, 
live in rem live In .fat}um, Cive p¢I1aU aGllone .. 
"d qUivU Jill 2£UUI', liVe de iutdiJiao.l. 3· r. I . 

f.lr;"~. 

XlV. 
' •. q;a If in a C.ufe decided br the O.1th of 
,r ,lot o..mthc Pany, he who has [worn, or he 
."'rt,ht8w l;10 h:tS referred the matter to his Ad­
:':): vcrtary'sOath, be interefb:d wkh others _",ht (or the whole debt, (0 as that anyone 
l'MriIJ. of them alone nuy difcharge ule whole, 

or Qc: compc:11ed to pay the whole debt l 
:l.llho·o~ OUQcm onlybasbctn inJudg­

I mcm, yet the Oath will have itS effct1 
with rerpe8: to them al~ either for or 
againlhflcm p. ... 

, Tn duobuJ rei. ft.ipubO(b .& lIterO ddatuU't jus-
1~1"I) ctJam AIuri noc:c:bat. l. :1.8. f. if~. 

Ex duobw; rei. promittcodi eju1iJm1 ptCuGut, 11-
t~ JU!'lVlt : altcn quoqueproddfedebcbit. 1.1. lB. 
§.3. See IfIt following Article. 

XV. 
If. Thr The DcciGOD m;ule by the Oath of 
OMh... the POlny rclixfu only the PIlI'tio be .. 
tI.r -- ~ct1l whom the Oalh hilS been ordain­
pil, -zr ... ~, or thore whore Right is in tht.'ir 
;;::. hands, or t~irSurttics, iind the pafons 

• 

. who rrprdi-ot them j but it aMOt hurt 
third perf OIlS. Thu~ for Example, he 
to whofe Oath .~e ...... bad been .... 
ferred, in a demand of a Thing which 
he p ... ,tcnd<:d did belong to hun, ando 

ho had (wora tbat it W:I,I his, could 
_ plead th~ Oatb apiIII! another per­
IOn who Ihould c1ailil & Right 10 tho 
Ii 1IC TI"ng <. 

• JUl;tnnd&lm akeri ~...... ~ 110. 
• • So I· • Ii- t: .. J...,.,. 

XVI. 

It is ohlf the perCons interdled W110 .6. u1..t 
can .refer [be matter in difpute to the~ .., 
Oath of the Party, Ilnd thofc who have " t\ 
a right to do it in tbe name or others,:n.,~ H 

whetbcr it be by tbc Authority of Law, ,ko.tAo I{ 
!l$ a Tutor, and Guardian J or by the''''?''' 
will of the Party concerned, as a Fro>.'}'.for rIIMn. 
But the Tutor, :tnd Proxy, cannot refer 
the; matter t~ the Oath of the Party, 
unlel; [hey obferve tbe Rules which 
have been explained in their proper 
placer . 

, s" tbt fifth 4'fflitll:' tbt (ucJ s,d",. ~'1lIt .. , ; 
IInl llot Itnt' Anlth tbl thirl StR_ 1/ ProICifs.. 
SH4IH tilhlh .A!lieu Ihi foil &!liilff 1/ 1611, .,him 
if UtJf" J~II'" Cnlit"" 

, 

TIT L EVil. 

Of PO SSE S S ION and 
PRESCRIP7ION 

mE have jo~ncd togetber undet ~ 1#f 
w rhe fame Title tne matter oft. ~ . 

PolTcffion', :md that of Pre- PrtfrrJ!:' 
CcnpuoosJ becaufc it is by PolTdflOnj:!.Jutf" 
that Prdcription as !lCquirCd j (0 t'h;l( • . 
one' as it were the uufe, and the 
other ,he Effca: And likewiCe for this 
reafon, lhat both the one and the other 
~re ways of a.c~uiri~g and afc¢r!aini~g 
the Property ot Thmgs. For J~ Win 

:l.ppear in tbu:Tn1e, that nO( only is the 
Property of a Thing acquired by Pre­
fmprion, which 15 in cffi.& nothing elfe 
but a PolTcffion contin~ for a long 
timc-, but that it is lik~,i{e fom(;'timts 
acquirtd by the bon: c8ia of Poffdlion, 
without pmcTJpIIOD. 

1 he uti: of Po/i'dlioD II ruch, rba[ 'f"{ If 

.mbotn it the ~ wotlld ... .-fo,..~ 
Icfs. For it iJ by 'bc~. f:'" j,. 
PolRl&oo that we c the m",*"""" ""'11"" .hat we III&ke uIC« [ '1"'1-"!M 4!"! we CIl'\OY t~ I~""'ic~ II sbc .... . 
m.r. why the word ~ " tI&D-' 

uti 



Of POSSESSION and PRESCRIPTION. Tit. 7. 
11(0.1 to ftgnify Proptny ~t -:llthn·. they ,The fecond C3Ufe of Derention is tbe 
he two lh\11g,~ whICh OI.rc nccdJ:lTily to will ofLhe Owner ofthcTbing, which 
be diftiogwJllcd, they being fo different ... mdkcs it to pars into the hands of' mo. 
th:\t om: mny h;wc one of them with· Iber perron ~ ns jf it is a HoofC whIch 
oOt the otherb-, Thu~ for inlLncc, jf h~ ts, Lmds whicb he fllrms OUt, or 
onc fells fa .'nr'llher ;,I, Thing belonging ~\'es [0 be enjoyed by a Creditor for a 
to a third penon, and dtliycrs it [oliim, cert:un timr, in f.'ltisf. aion of h' debt: 
the Purch"fcr who comes by It fi..irlr If it is:1 l\1oveable whicb he lend . or 
and honcfiJy, having the Thing in hlS Jeu our, which he depauw, or g1\:a 
culloJy, and being confider~ a Mar- in pawn. In all thd"c n(cs the Deten­
ter of It, he has th(' Pom.:ffion thereof, tion palfc:s into other hand tban the 
but not the Properw, until he h.a.~ ae- .~ but ithout depriving him of 
qt.nreJ the: fame: by a long Po(fc{flOn : his cffion. For he retaining .\w~ys 
a.nd thrs third renon m~ns hi$ Proper. hi .. R'ght of Prorcny, whicfl implies 
ty without Po{fdfTon, until he bnogs the rj~lit to -poOCfs, and the Detention 
his A8:lOn 3f;2infl- the: Purcharcr for tbe being 10 the h;U1d~ of other perfons only 
rcco\'ery of It. in h,,. n;tme, it ill he. who pofTdTC8 by 

• Interd~m pro;"iducm quoque .C:tbum ))01r&. 
(lOlIis lignJ6C1t; urnt ,ft I!() qui polIaliol:J.o: (IDS Ie· 
g.1QCr, rd"ponfum ell. L 1'. M ... ~.Ipf. 

• Nihil communelubet proptltt:u Nm polt(ffio.. 
lit. In. j. I. f. Jt Mi. 'l.tl Am. ",. 

the: others, and they have only :& bor· 
fOwcc.I PofTdIion (or fome: time, and 
which can never acqUIre to them the 
Right of Property. And:l.$ he who lpo­
pomts :l Faa-or OT Agent to fell, to give, 
or cr;mraa, dOC'S hlmlClf fell, give, and 
H:mC'l8-, :according as the (aid FaCl:or or 
Agent dues it in hiS n.ttnc: i fo the l)ro­
pnctor \\ hofe PotfdJion pa[cs by his 
conrent into the hands o( another per. 
fon, po!fdTa by the faid perf on 0:. 

• S#f , .. ,;4th u.J &Mit itidn t{ t. JrI $It&&. 

The third Clufe of Detention is Ufur~ 
pat ion, whether it be by Stealth, 0( by 
Robbery, or by fome other unlawful 
way. And this rn:mo.er of Detmtioll 
does not dcferve the name ofPo(feffion 4. 

Thus it is by the C'\ufe of the Detention 
that we arc to .j·udgc, whether it is :a 
Poa-effion, or on y an ururparion. And 
when It is a PofTeffion, we rou(\: wruQ~ 
guiili ifit is in tbe h:r.nds of the ~Iafter 
to whom it llarura.l1y belong" or if he 
polTe~o by the haods of anotJ,,:,_ 

• Si "inuris hominem !ibrfum. eucn ~ po6Ierc 
non puto. I. 1]. S.l. f. it M4J. 'I;f/ ... ",.. 

• 

It "ppe:us by thi.; EX'lmple, that fee­
ing PofiCllion and Propeny mny be feo­
paratcd, they arc: lWO difkrentThings, 
which ought not to be cOM)uoded to­
gether, But altho' it may f«m by thi, 
aiA:iofrion, thatPoffi .. fftan is nOthlOgd(e 
but:l datnrionof rhn which one fiasm 
his cuflody, WhClht.T he have the Pro­
perty of it, or not; yet we mutt Dot 
t::lkc for a true PoOt.1Tion :lit foru ('If Dc· 
tentioo, but only that of a perf on who 
detains a. Tbing as being Mafkr of it j 
whether it be that he himfdf has the 
~chul detention of the Thing, it bciog 
in his own cuflody, or that he excrcifes 
hlS Right by the JnterVtntion of other 
pen OIlS to whom he commiu the cuno­
dy of it, fuch,,~ a Dcpofiurv, :l Tenant, 
n Farmer J for in that cafe', "he porrelJes 
.he Thing by .he h,md. of .ho!< l"'rfons 
who hord It in his~. So that 
whe .... ,bore is rrol"'rly f~king only 
one uuePoO"cIIioDt whM;h luhat of ,he 
M.f\cr, we ... y diftinguifu 'h= fortS 
ot Detc:/lIIoo, actoni.ng to .hree dift<­
rcnt Cauis which it naay bayC , Thu 

. of the:: MaO:er, w~'"O he bas in hn own 
cuflodv die thing tJw-belonas to him: 
.hot ol't~ ocdODo "'ho holdi. for .he 
M:db:r: ..,,) .batofUIUTpm, wbo de­
.... ;.~, anyRiJlht ",T.,le. 

I • .,l1ow, (rom .hcti: Il<mula, ,h.tw. -fl 
it is necdl'aryio difti~ in the p:.,.,.p, 
r:11 Idea whicb i .. fonned from the word-bit".. 
PolTcffion, a Righ' and a Faa; the ~::: 
Righ· '0 polTc6, ODd ,he .auaJ Detel>-;" ..... 
Don, whicb is ~ lo;aa. It IS from thence .. ,," 
that :lrifel ~~ that thllt we muft AB. 
explain the way. of rpeaking 

7I.wow{- TIoe'tdI: of Ib<'= Cat/iCs of. he J:le. ::--p:!¢,Joi' ~~ is 'he Rigb. of 
. • ....... a '" the Proprio-

lOr IM~!JQ in'1ris cuflcdy 
... bat.!' .. ·~ lie 0lIJ' ufe If, 
"!W'., ..a it is ... 
.1IiI( IiIft h<ncioII .. 

. ~""!I" ( 
.-.. r; 

wfUch we: fee in 'the Laws, Th.a por· 
feIfion ha\ nothing in conunon with Pto-
perty : N'lbil "'., .... h.bt, ,,"""01 
- P'Jl#-. I. /1. J. l-f. " (Uf. wi 
_.1'f nu .he PotTcffion cannot he 
~ ffom the P'op<Ity: 1',.., .... ,'" 
• 1fI't#'''f~-''''''. 1.8 C.d, 
~ tI "'.,,ff. Tha Po/fdToon II • dUns 01' Faa:; ODd not of,Right; /lis 
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4,68 The C IVI L LAW, ~c. Bo()K. m 
{oil;, ... jur;s. I . .... J.f. tit '"'9. wi -tbi,Pofrcffion i. caIl<dNatoral,orCor­
.... poi': That PoII"dlioa io ... OJIly . por<3~ bc:cauft it coafifb only in cht 
thiog Of Faa, but that it is lifl!wife a bare natulld detention, 'without ,he 
matter of lliaht: PI/tJJio .. '411'.'" Right of Property : And: diD other is 
,,,,poris] I'd £5 JUI·;s 'fl. I ... p. i- I. eo.. callCd CIVIl. or Legal, bc:caufe it is join. 
Tha, tile Ufufl'l.aua'Y has a kind of lIa· cd to the Right which the . Law gives 
tunlpolTdrlOn: N4I~Milc" 'l,;jdcJlI.r pDf to pom.fs as Mafter, wbet.her.be- Jane 
fiq", is f.i '[""'fruff.", bab;f. /. I'. ff. likewife the ""rulld detCntion of cht 
lie 0&'1. wI ad. No That the Urufruc· 'thiJ'lS in his own hands, Qt' whether he 
tll~ is no~ :L Nc:6br: Eultt (JI~j 1~lIf;'m poffdTcs it by the h1h.i! of another. 
IlfollljnJa.. bMtl /#;.fj!.Vfrn'e", '1111 t t . 
I " .~ .. ~J • Poffd&o nan toIUm dtUj~ fed ttiatn ..zna. 

.. If .. ,. 1 ~ J/" fIIJ all Q~ logant.r. at .. _h~.' f I ;;,t/;J. ..... '" 
he does not po i:/i: No. ~"'d< 'It. ........... .•. I. • • r"Jj" ,. 'cmo ambigit .. duplicc:m dre Nt~ 
IHfbn Jilt .sendi, frNUIJj,. ,. 4·;" _",r nem, allatn quz JUTe .tohliitt. allUn qUI!! cotpIft. 

fUI"..J. .,bi, '(f. I ... ~. 8. ff. fO" If· I. , •. C. J. "'t· <> "'.1'10# 
pt. F!Om.1I which it is nccdflry to 
conclude, that the uuc PoffefiQll is pro- It is nccdl"ary to remark 0Il..u thc:fC..Drwrr 
pedy fpeaking only that oftb<M.ft.,.: dil!ttent elCpn:ffions of the r......, lOmc~'i:'" 
and that alt,ho' och ... bcfidcs the Mar· of v.·hich 'ppear to he incOllllllt!n< "ilb ' , 
[(:(' may haYe • right to dcIaift the one another, that it feems IS if dk'crfe ~ 
Thiog, fuch as theT:eamt, thcFarmer, meanings might be given to tbOtwords: 
the Ufufroawry, ",bo baving a right of PoflBlion, and of Ci~il :md N:.wrll 
[Q mioy, ought byconftquence to have PolTeffion,:md as if we. might under­
the detention of the Thing. which in Rand thefe texts differently uDder ditfe... 
them is only. bonowed PoGCffioo, or talc views, according the raid dlfFc-
r.tther the Mafttr"s own PoffdJjon, who rent meanings, either to all 
poIfeffa through them; becaufe the ncr of detention the 
kight of PofTdlion callDOt be feparatcd even to that of art 
from the Proprrty. This ii not con- it only to ortbe 
trary to what been raid, that he . of no great 
who purchafes honcftJy quawy thefc 
or any from with the name 
nQt the tber we ;~~~~ 
:altho' worda 1 
this 



Of POSSESSION and PUSCRIPTION. Tit 7. Sed I. 

the Fruits, fince he might maintain him­
rcu therein, eYen ogainll the Propricror 
himfelf, in care he: ihould offer to tvm 
him 0lJl ofPoR"d1ionl. And it would 
be [he (1II11C thing with rcrpeCl to a 
Fanner, And. Tenant h .. for they have 
,11 of \hem a Rlgb[ to enjoy, which 
cannot have its cffai without an achul 
detention of the Thing which they 
h:J.\'c a Right to enjoy, So tbat we 
tn:l)' .y, that as they pam.ke of tbe 
Right 1fhich the Mailer has to enjoy, 
they partake <lifo of Ius RI~ht [0 par­
(06. ;\nd that they have a kInd of po(: 
Ccflioo proportioned to the ufe which 
their rught demands. 

I $,. '" Jrft Anitl, 1tM'fofl $tR/fI/I (UfofNUl. , S-,. [11ft" A",df '1 ,'" flZt. Sill .. *f J.ntflll --. 
"""""'" We may judge by aU thefe Remarks 
MnI_ oftbeldca which we ought...to conceive 
,!:JIiM of the nature of PoiTdlion, w~at con­
" 1'rfIt"" nexioo j[ has with the Right of Pro­

. ~rty; and that as we cannot excrcifc 
tully all tbe Rlgbts of Property, if we 
:lore not in acruafPolTeffioD of the Thing, 
fo likewife we have oot a compleat poT-
feffion 9£ II Thing, unldS we have the 
Property of it al1o. 

It is becaufe of this connexion be-­
tween PolTdflOn and Pr9~r, 3.nd be .. 
caure it is mtUral for the Proprietor to 
poOds ,gat helongs to him, lh:lt por­
fdTlOn and Propcny are ncquired and 
prefervcd, the one by the other. Thus, 
whoever has acquired the full Property, 
whether it be by Sale, by DotUtion, by 
Leg:.cy, 0' by ",beT Titles, he hos • 
~ to tale Pofli:ffion. Thus he who 

os hondlly aJ!<l f.Urly, ,c9Wrcs the 
'1' if he bad it not before, pro­

rideiI hI! Potrc/lion Wls during the time 
dlat is regulated for Prefcription ; and 
die Property is likewife acquit<d by the 
lIII'e ~n, without Prtfcriptioo, in 
CD1Iia car.., II hot boao oheadyremark­
"Cd, md as .. ill iiIrQer appear in tbe 
fc<IOII<I s.a;na. 

SEC T. 1 

~. Wh., ,bi.&s m41 ~, p'ffiffti. 
r· A Ii.d .f PoffiJi ... -f lIights. 
6. Poj[tjJion JQts .ot ;tfNirt "tom",",Z 

J)tltNI;O •• 

7· Pljfiffioll of L17;;1I1 Crt4f1lr1l. 

8. rJbi ill" lJeltntlon, without fl­
RiglJl in tbe fiing, is 1101 a Irll# 
Po(jiJlio •. 

p. 0., lIln po./fofi by 011161'1. 

10. p,.t(llr~IIS P'JfefM •. 
~ 1. PoffoJji()n is ,ilb" bOlUjI w l"IWI'j/J. 
11. • .d clllndejlilll ()r /lIrrfptltiollJ Pt//iP 

• jion. 
t 3. '1'6, P'.Ifoffw Is "..;. .. d 10 b, ,bt 

rigbJ OWnn". 
14. Drum;o. whicb 111# Owper &allnot 

I IIU tJ1t)ay. 
1 f . YDe PoJfo1!" is 1IIai"IIlineJ in Iifr 

PoJfo1Jion withoNt ,,'litle, if'" 
fill, be prod,,"' IIg_illjl hi",. 

16. If two ptrJons ".(te.J" b, PolJ'l.f­
/m, hi 'Wbo bAS b". j. p'§iJlip. 
JIIY I'" fide' of • "ar j, ".'f"'· 
r,d. 

t7- 'l'bt flltjlio •• H.t 1M P'.IftJli .. is 
JlHig,d "'fOrt 'hoi .f ,Iu Proper". 

,8. 'l'bt )J,m,.d .f 'h, P0.lfeJlio ... gh' 
to be 1II4Iic withi" I~ y,ar. 

'9· If 'h, Poffiffi •• b, 'OMW/_', 7""&' 
1Ilt'!l is I.iflen M.eo,-""'!/. to t1M 1i ... 
I/If, or Ih, 1'hint, is JCfllejlred. 

f. 

POrrcffioo, taken in a proper fenCe, I: ~ 
is the detention of a Thing, which t • ., ! 

he who isMafter of1r, or who has rea/~/illo • 
fon to bc~eve that he is fo, has in his 
own keeping, or in that of another per'" 
fon hy whom he poITdfcs·. 

• POai~1O ~ • dl: (ut fc; Labco:ail) i raK. 
tw. 9,..= lUO: quia oatul'\\littt tCUlUll' d)eo 
q'Urel ro It. q)URl Crea_.diQaDt. "I.r. 
'" .,. .••••. JOff. 

1M, J,jllftllJll "ftJJl f,.","" .. __ flU .. ".. 
_. _t-o!o/_fon'. .... -
"'" "'""'" ...... " ... --. ... '""'" ArtkI." ,r., fl-JSt/Io& 

n. 
S<tin8. the ofe of PtOJIOIlY ia to have •. "-"'" 

• Thillg In order to enjoy ir., and to dif·. -

~ 
of it, md th .. It • aoIy by Pof.!t":. 

D that O!)C .... cxcn:11< tliliRlght,,..., .• 
nlTc:Dion tb...... ~ IlIINtally hnked 

to Il1o """ "'to ,ad ought not to be 
ICpontcd fiom.. Tbus, Po!l"dIioD im-
pIia allight md • Faa. the !light to 
enjoy IlIDOl1Cd to die Ri«~ of.~-
t1. md the Faa- of tile real darntiDr> 
;V the Tb.., dlat it be in dac huoIa of 
die Maftor, or of ~ lOr him '. 
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Ill. 
J. ~ As it is not poffiblc hen tWO per· 
.rr WI , .. , fons' contend for the property of one m and tbe Came ThiDg, that each of rhem 
,:;."" alone can have the Right ofPropenYi 
111m,. fa ncithct IS it pofliblc, when twO llCr-

fons dlfpute abOut the Poffcflion of one 
:md the fame Thing, for everyone of 
them ~lonc to have the PoOi-ffion. Dut 
as there is only nne who is the tnlC 
Owner, (0 likewiCe [here is only one 
rrut PolTcJTorc. And If it happens that 
the PolTe{fol' is :mothtr Jlcrfon [h.lO the 
rig!itOwntr, his PoITdTiOl! win be ~llly 
1111 Ufur.parioD, :tnd he WIll be obhgtd 
to reljoqui,lh it) :lml to deliver it up to 
the Owner. . 

~ PIIne< tilm&:rn J't'm in rol~um pom,,,,,",, non 
poBunr. COIIm Utur.llO\ ~uip~ eft. .ur ~lm ego 
&liquid tmpItn. !u quoque " ' lttlaC videu", L 1_ 
S. f· f. " MIf· «I OJIIt. t-J1Jf. Air (Ce[fUJ) duo-­
.rum in faWutn domlt!.lUnI, \oU polTdliontm d1C 
noo pont. t:r- ,..1111". UffI.IIIfi. Duo in folijlurrJ 
pn:ari.> habere DOlI tmgl. porrllot. qtdm duo in 
rolldum "j polfJdt'fl!, an rum. N~m ncqUI! Jul1z 
flCqUC iujWb: polfdT/OlIeS dua. COIIt'Vm:J'C po1funt. 
I.".ff. t4 prtuw'_ v,l. f.J'.Mli tc'ffJntJ. Sot the 
moth and talthArtick. or i.hlJ Scilion, 

. N . 
o. wt., -One may poffds Corpoml Things, 
~".rrlJl'i.\V hethtt' they be Mov~blcs, or Immove-­
h 1'## . abIes d j but :l.ct.:ordina: to the diffe-

reacts of their Nature, tbe m:ll'ks of 
tbe PoffcOi!Jn of them ~re different. 
Thus, one may po!fef, Mo,eables, by 
koc:piog them under Lock .md Key, or 
havmg them otherwilc at one', <lifpofal: 
Thus, one poOCffcs C:lttle,.. either by 
{hurting them up, or giving them to 
be kept; Thus, one pOlli:lTcs • Houli: 
by dwelling in jt, or having the Keys 
thereof, or tndbng it to • 1'(na.~ '-oc 
.." building In it. Thus, otI< l"'!'en .. 
LoaM by cultivating rl-, -PJIII tho 
Fruia, so!n& and coming <h~ ,bcm, 
aDd dJiji06a& <hereof It flafUR: '. 

• Polf.dcri~ CJUZ Gant COI'pIIrilia. L J r. 
"~ ... =.. ooodo ..... ___ 

u widsau. Ii !n'd ham. ,n.r.tz ftilt - .., 
r.Qo coai:4bn ilaminuuu ec ,.11".-

lila.. a.. I'D ~ tUb aaIto6 .,;,,.;r_. I.*~."'" 
~~_ 11 ... _, 

~-=- ~~ 
,.. .. ~ _,. ~ ~""" 8m ...... of 

:l:: ;'~'tttl:= - • 

v. 
There is likcwjre a lUnJ o(Po/TctJionr. A w.; 

ofThmgs wlm:h conlin only jn R..Ights,..t " filIi", 
Illch ;I):l Rj~ht of.lurifiliCtiun, • Riglll lf ""i.tl, 

which \I. Lonl of a M,mnor mly have to 
oblisc his V:U[olls ::and TC:lU.nt to grind 
in his Mills, 2nJ b:tkc 1n hisOvcn.s, and 
to ptly him .1 Fee for the urc of them, :l 

Toll, 2nOfficc, and other fOIHOfGooch. 
which one polfdfti by the ule :tnd txc:r-
eire which he makes of his Right;l!c oc-
c:1.fibn oiftl. And it is thi' e)'{'rcire 
which makes the PotrcfflQlI oE· lilch 
Thing', ;as well us of ~ Service:, which 
1!i Ilkcwifc :l Right of IlI'othet' n;tture, 
which one poffcffcs by the ure he Rl3k 
of ir, although he docs noc poffc:fs the: 
Lmds or H()u(es from which rbe Ser· 
"ICC is due. Thus, he who IM5 a Right 
of PaffJge thrbu"h the Ground ofn~ 
NeIghbour, poiRlfes that Sen:icc by 
gC;>lOg through the f.,id Ground which 
he docs not pofTcfs f, • 

f ~ pulO urum tjta lUril, F"C! tn41ti. e pol'~ 
f.:ffiOtlll Ittipll:nJUni ene, t, .~, f.., !trr.IJIII, 

VI. 
Althou?h Poffefiion implies the ' de- 6, PtJ/A 

tention of \\' h:l.r we potrefs, yet this de- 4t~ ..,,,. 
tcntion ought not to be: fa undcrf1:00d,;:':::'­
as if it were nccdfary to hilve alwnys ei· Inlli .. 

(her 1n our hand, or in our fight, the 
Things of which we have the polTcr· 
{ion. Blit after the potn,:{)Ion h3S been 
once ncquired, it is prcfervcd without 
an Ilaual detention S, as £hall be cxpl:Un. 
cd In the fccond SeeooD. 

• Lirrl porreiTlO oudo 1I1imo toeql,li" non poffit, 
tllTIm lOla aNnlOf'etinenpocta. l.f·C, •• '1-' 
6- no. /'IIi£. 

VII. 
As we may poffcfs Living Crenmrcs, 7', h/tJA 

which it is 1I0t pomble to have always.( l.n'JIS 
in our pOwer ~nd (uRady, fo we rttam"C\tW{1II'f'I. 
the Porreffion of them whilft we {hut 
them up, whlill we hive them wtdcr 
.he C'.lrC: of a Keeper, or that bting 
made tamC', they fmJru home without 

~;=~ as lien to their Hiva, .... 
to their 0..".1I<todis. Ilac die 

which dcape "'" or...,.'cu(. 
-.I do not coate back, an: 
'" poB"c:&.a, till we 

• 



OjPOSSESSION lind PJlESCRIPTION. Tit 7. SeC!. l. 47 [ 
Ql.I;damft'lt~ pllf!Ult, columhls Cjuoquc. Cjuz ab 

zclili"ciif no4ri. vaat. item 1Ipt'J quz ex: ;I.!vei. 
nolUit (Volant. & fkund~m con(uetudinem t. 
Wlt, i nobu poifldai. J. I. 3- f. 16. 

Nm'\I Iiliu" res mobtlcs quatemu fub cuOodh 
DOt1r& fiot hIlkow. palTJdcri. Kt dl. QUl(t11lh Ji 
"dtmv, natunIcm polfdrlOnl.'m nanafd poffimuJ, 
Nam p«U-' limul .tque tbcrntcrit Ut 1\Orl inl'cnI­
.tur. ~inu. ddinere. nobt. porr~m, nm- . tlul-
10 pofJidc:atUf. '.I'J.S.lj _ 

VIII. 
S. T1It ,Hn ThF bare dcrention of ':l Thing, i.5 
~trII_. not properly called PofICilion : and i( is 
-~ ht not enough for Poffeflion, chati \ve have 
e:~1I(1 aCtual bord of a Thing, :md h:wc it in 
.. -' II'" out cufiody; but we mull' have it, to­
"".. gether with the right to enjoy it, and 

to difpofc of it, as being ~'d1:crs of j~ 
or :as haying juft caufe to beliC\'c our 
{dves to t>e thc right OWl1Cn l. For he 
who detains a Thing without having 
this Right, if he detains it llg3int1: the 
will of-the Owner, u not a "Poffdfol', 
but an UCurpcr ! Or if it is with the 
Owner's good will, this detention lc:wcs 
to tbcOwner his Poifcffion, and it ishe 
who poU"dfes l. 

1 Opinicne domini. L t t. s. I. J'. I, _x,J. all. 
Cogitationc domini. I. a. I . C _'lin. 

PoJJdfIO non Wltum corporU. JCod ec jurij eft. 
I .• 9. S. J. f. M .... i. 'WI ...,. /'IItJ". See die fe.. 
<OOd1utidc . 

• Rei cIepoti~ prop-ims tpNf dcponenrem I!»­

M: Kd &; potli-ffio. L '7. S. I , j'." ftIf .. See 
the following ArtIc:k. aDd the: devrJHh Attidt of 
"" 6fth S<ffioo. 

l}(. 
,.a.~ One may poEfer •• Thing, not only ""j'" by one's felf, but illo by other perfons. 
dm. ThUS; the Propriccor of a Houfe, or 

other Tenement, pofTdks by his Te­
nant, or by hi., ,.-'anner. Thus, the 
Debtor who has givC'n. IL P~wn to his 
Creditor, be wbo b.u <kpofittd or lent 
• Thing, or given it ... be enjoyed by 
1DOtba', pofTeli by thofc IQ ..... tbey 
IIaoe si.... the Thing IU keeping. 
TIl.., iIle Minor poI\"elrco by bia Gu.r­
dian. Thuo, one poIlCfii:s by • f.etor, 
or Agent. and in geom~ evay Pro­
prietor poa:eaa byt5e perfOIlS whoholcl 
tile Thing in his aunc-. 

.~;;~~~~.MJt 110(..,. _qati .. ljwi~ 
_idIhv ft--. ,.l1li .''j 

inr.~ .. hobobi,. I. '-\.,. • 

x . . 
Thofe who ro!TdS rreariouOy, that 10. p,/ttI­

is, by having p1'o\yed [he Maft~· [0 lct,..;,.w h#f 
them have the PolTcilioo, do not dcJ-' 
prive him thercors but poJfcOing by his 
confcllr, they polfdi for him. Thus, 
for inlbnce, iF the Seller of":l Houfe, 
or of L :mds, docs DOt deliver the fame 
:1.[ the time of the Contraa-, :md that 
he keeps polTdJion thereof, Whether it 
be co reap the Fruits which he had rc~ 
icrvcd to himfcJf for..a certain time, or 
rh:tt he might h:we time to evacuate 
the plat and to deliver them free 
from all incumDrancC':l!l, or for other 
caufcs; it is mentioned in the Cont:r:Kt, 
thot he /hall poflC'H only precuioufiy. 
\Vhich h~h this dred:, that the Pur­
chafer is cooGderc<l •• pofICfT .. g by the 
hands of the Seller. And If we l..'On6-
der both the one a'Od rhe other as hav­
ing: the PofiCffion; that of the Purcha­
rer who is Maner, is diftinsuHhed by 
his R ight, and by his IntentJl)n of pof­
fefTmg ~ Mlllc:r: and that or the StI­
ler conGns only in a bare Detention, 
without the Right of Propcny, aad is 
not a true PoJfeffioo 11. 

• h q..u ~vit. at preariU in flmdo fI'IOI'mIt, 

non polT.dtt: led ~IO apoci tum 'lui concelIit • 
remtnct. 1.6. S. I.; r. " tn-. , 

Eurn qui p~rognit. ut filii poffidc:Te Hmt. 
mnqfci ~ffi:lTlOoem Don ell dubium. An i$ quo.- • 
que poOlJot. qui rog.ltUJ fit, dubiDtUm d\'. Pb_ 
eet lutem, pco« utnlmque eJTc aun bomiDeU'l, qui 
preatiO datw dfc:t: penes tum qui fO$~trct. qua 
po~t cotpore: : pe:nu dornillum. quit DOn di.f. 
aBait :anim() polfcffionc:. I. I f. Sot- tN. 

In ","-, ";INI "" "'I ."J, t{ ,." AritIt, III 
_,,, ,. tltfll(t/t ,0. If/pJiw (IN""., n. IJ _ .. 

,Itt},.. ttrlJ. 

XI. 
There ore two film o( Pooar .... ' ,. "ffif 

thofe wl\o pofTa. hondlly aad fairlf,P ........ 
and thofe who pofTe6 k .. vdhly '. T&;~: 
I\onclt and fitiT PoGM'or ;. he who i.-J~ 

2 M.11er of the Thing which he 
CITes, 0< who hos jult <aufe to he­

'eve that he is k.., IllthO' it.y happen 
in elfea dut he is not) as it h2p~ 
10 !um who buY' • Thin8 which he 
lru.w belongs to the perlon whom lie 
buY' il of, Ind yet belongs 10 another. 
Th. tamlbPllll'dlUr i> hcwhOpofl<tltt 
.. Mafh:r, but who affumes thiS quality 

he knows very well ci\her tbat be 
TiiIc at .n 10 it, or till. hia 

th=to it v..,;.." III!l doIO&ive. 
dull ICc the arctb of tIIo:fe ",0 

~:~~'=~:.~.~~ of PolI<IT .... in die tIIiI<I Scaioo. Ii ·_ .. ,;,u-.r ......... i ...... 6 '. 
ar ~ .... 1Ut \c.W 6Je. lilt noa boaJ:~ . 
So n.,. I,.,.. ,." .. , I'ft£. • 

• XII. We 
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It. ... We muft reckon in the number of 
"-"JI~ kn.vilh polfono", not only Ufurpers, 
'!' ~':but alfo thofe who forcfecil)g that the 
j=. t#f Rigbt which they pretend to have will 

be difputed, ,nd fearing left they Ihould 
Qe hindred from t.king polfdlion there­
of, t2.ke fome oppol'tunity of getting 
into PolTeffion (urreptitiouOy, without 
theknowkdgeof the perf on from wbom 
they expeCt: tbe oppofirion P. . 

pc Cbm po6'!dere cum dicimuJ qui furtive ingru.. 
f\ll dl polldl'}()f1eTD i~orante eo quem Jibi con· 
ttO\ICI'liam baurum fufpiabatur. 8c I)( &ceret 
timebat. 1.6. ff." 4/"1' mlf1fHlt. 1df. ' 

Cbm cpmmittentcs; ut cootumacet ple£Nlltur. 
1.1flI.;" f ff. u ";t" _pt. v. I. 10. Ii ftMI. WJJ, ' 

XITI. 

1 3.1:bt . Altho' , t'he P offcffion be naturally 
PtIrfvr if IUlked with the PropertYr and that tt 
rl..,.,~tfought not [0 be fep~rJ.ted from it't; 
~"'ht yet we mull not conround t'hem, fo as 

• to bc1ic:ve that the one annul be with~ 
out the other r, For it often happens 
that the Property of 2 Thing I;>cing 
controvo.tcd between two pe.rfons, there 
is only one of the two who is owned to 
be POITdTor, and it may be that it is the 
penon who is not the right Owner, and 
that 'hus the !,olfdlion may be (ep,r,,,ed 
from the Pro~, But even to this 
cafe, ['he natut;11 connexion which is be­
tween the Poffeffion and tbe Property, 
makes the Law to prcfume that they are 
joined in the perron of ~e PoO"efi'or : 
and until lL be ,Proved that th'e Polfef· 
for is OQt the ngbt Owner, the Law 
will have him, by tbe bare dfea of his 
Pofi"effio", to be confidered 3'ifuch. For 
feeing it is the Owner who ought to 
rolTel~, .it is natural t? prefume tnat he 
who IS 10 poO'cffioq IS alfo the right 
Ownc!j and that the right Owner h as 
1)Ot [uttered himfelf to be turned out Qf 
po6efi"lon'. 

~. 
.•. (H,,,. The Polrcffi~ Right which 
''fit whith tho Maftcr has to is Oitn fepa· !,:.;:;: r.lLed from the ~ioo, and the 
• ..,. Maller ~y have "? ngltt '" rake away 

the Thing from him who _ it in. hi. 
• 

k\;'ping. Thus, ror inlnllc., if he 
who ft:lls an Efillte refervc:s to himfelf 
the enjoyment of it for fotpc years, . he 
will keep tbe rolf.llion, and C2~QQt be 
turned OUt , of it, altho' he is not- any 
longer Maftcr of it. Thus he who has 
the lJlO and l.'rofi" of an Ellat., hold, 
and po(feO~ it, and the Proprit."tor <;an­
not moleft him in his Polfcffion, Thus 
the Debtor cannot take -away from his 
Creditor that which he bas given him 
ill pawn. But in thde des, the De- , 
[~on not being a confequcnce of the­
Right of having a ThinS to one's [elf, 
and of difpofing of h j It is not a true l 

PolTcffion, in tfie fenre of tbe dCfinitiO~ 
explained in the fii'!l Article, which rna 
entitle one to exercife all the Right' 0 f 
P-offeffion w hen it is joined wlth the 
Propertr j but it is only llRight to ~old 
the Thmg for tbe ufe thereof which 
may have been grinted to thofe perfom 
who ha"t the a¢tu:U Detention of it r. . 

• ~f lIfusfruaus Domine rem ttnet' non utique 
poffidet' . t. f. §. 1 . 1f .• J tJC~. I. t . §. S. f. J, 
~. 'tItilfm;t. ~l .F'ruauariw noD polTlCIet;. § . .. . 
mJf. "" If!U'I ptr;. t--IIJ · 1ft,. Sec the twenty third 
Artick of tbe . d Sc&ioJl of PaWIl,Io and" Mort· 
C'Il". • 
- Utnlm alltem ad.vcfus domiDum dumtant in 
rem Klio ~fufruauafio ~ropctat. :ul etiam ~vu­
~I.U quem~1.l yo11dTomrl • .t)uxriwr, £t Julianus., 
JlbTO fepnmo Dlgdtorum. (C'Tibi~ bane aaionem 
adVcrful ~llemviJ polTdTorem ti compctere. J. f . 
Ii. I, if. Ii IIr,,/.,.,. See the fuR ArUdc of tbe 
fifth &ilion of Ufufruc!l. 

XV. 

It fi:>Uows rrom the Rule explaintd in If. n. 
the thlneenth AniC\c, thllt aU PoflHfors Pof,4i' j 
ought to be mltintaincd in their Po(fef~ ~~ 
fwn and Enjoymmt of the Thi~ un~;;;:' __ 
til tbey who trouble rhem in their por-:.u. 111*. 
fdlion prove clearly their R ight. And jf • nit 
If 1l demand of the Pwpeny a,guinfi: :1" ~": 
PolfeflOr is not grounded upon good ·s·iI!I ' 
and fufficientTitles, it is enough for the 
PoJTdlor tOlll1edge his Pol1effiOn, with· 
out producing any other defences". 

• 10 .f"! "w; polIO"'" par;.. bob<ti d""'. 
1. 116. !l-.1t "l'(''', See the 6rft Article 01 tbe 
1Vun.h Sea_ CI me Tille of PrGoI1. 

• hit -'d •. ~~tf-•• ,1I/tf Ii.. I'WJI .",,., II nit, . him .. ~ 
L., .,.w ." II;' .. ..." _., .. 
CWtb-6MI/iIw. _.." ""-_1 .., / • ., ~ 
.,.., .... ,"" ¥~ <f ""...,. F .... 
·oI/oJ.fo- __ "'PoNJIa <f----
Jw. - ""<f ........... ~--
co •••• ; "", --. '1ofo~~~1: 1.II.oJ"""" ~ .. low ~ • {. ......... "'""~.ru .. _ . 
~;=:' ...... = _ ..... ,wI2Wr .. ",~. ",.... .... ~ ........ '''" ,.. .... ,...,<f_."""'­
... ~l', aI oW""""~"""" , .. 



Of POSSESSION and PRESCRIPTIO, . Tit.? Sea t. 473 
lin WlI"," f Fm~ "jIk,1 lJIwjiftl ~ __ lit .144ijfIJ 
0", :; ,.,font ,. Mt.I " (.pill! "'f"!"",J ;; the 

£1
1f) ( lilt FNIfllIOII. NUl.w.,., mha,J ,I.n", 

tI¥ "!Jf .w"" U., t lit. cMutb b.W tj/w­
ofod I' ""',..,.p. So "'" ... "'" .r "ffif· p. .. a.J, IkM}rrf it '.J,.,~ ,. ~ ,. j",., ¥ 

/tJi-. I.t __ I ,., ,,,, tlHlnJl11iIG. t>c prz· 
bend. c. ~m qui lih.6. De Res. Jor. ~. I , llb.6. 
&etheOrdinmcesof '.n. In.7f. '493 , ilrt. 18• 
tH/. eb2p.g . art. 6. 1667. ut. 11. Uf • .t. &6 ...... 

XV!. 
16. 1/ iN Seeing the: PofTeftion is jn rome caf~ 
ttrfo'-J p"" (ufficieot of it (elf 0 maint:lin the Pot~ 
''''''::' :; rc(for therein, it often happens that the 
~Jltt two Partics who claim the Prope~ of 
.", ,'; ~ one and the fame Ef,tate, preteOd Ilk,e. 
jl-J'tl. wire that they 3rc In poU"c:ffion of It, 
h*« , ' and that each of them on his part, in 
;:;;'"... order to be maintained in the PotTcffion, 

. encJeavoUJ1 to make it appc:tr that be is 
Poffdfor; aDd that they rccJprocally 
moldl: onc another by Acts which may 
{hew them tQ be in PoffdTioo. And in 
th,fe cares, if it appears th:l.t one of the 
twO has been in peaceable Pc-(Tc:ffion for 
the fpace of 'Y~ before the diflurb­
:mce given him by/toe other, he wdl be 
ID:lintained therein s. 

• Hoc intcrtfi.!lo p;.rtor noo inquirit. utrum ha· 
buit jun:: IftTitutem rmpoGram, ~ non: ted boe­
nnl~m III itlaen:, CJL!'t hoc tnnO urus fit, non 
.i~ non dim, flOG preairiO : &: Naur cllm. L 1. 

\. ,., '" ••. "''t. ,.... 
j AtInum ex die latCrdlru ntlorwm compunrc 

dcbernus. J. I. S. 3· 
Vi pWfw reA:ltueM03 cITe, tntCl'difri aempiG. 

fi nccdum utilir moltS accffit, certiffimi julIS eft. 
I. I.. C. /111M 'l'i. -

XVIT. 
IJ. nr. The Comroverlies whereof till: mat· C-: tcr in difputC is to regulate between 
"'#NO "two perfo"" who pretend to be PoITet: 
j.JrJ if. (ors of one and tbe fame Thing, which 
J". ,/w "of the two (ball be mainuinCd in the 
.. ""'" Po(l"effion, ought to be inllru&d and 
fI' decided without cxamining into tbe 

Right of Propen:y. For the difcumon 
of the Tides necdfary for dcciding the 
Right of Property, demands often de­
lay. which tbe difpul< about the Po(l"et: 
(1011 caDIIOt admit of. And feeing it is 
of importance Dot ro bve two Poffe(· 
IOrs expofed to the duger of the eoa­
fcqucncts of fuch It "/puu:; the-matter 
touchiog the PofTeffion is ~ulat<d in 
the firi£ place. aad it is only after tbnt 
the Ii&me IS fuHy ended, that Enquiry is 
made inl'O tbe Right of Property'. 
T)luo lao who is dcd:ared to he ~PoITef­
for, bOo"dle odvauuge of molDing the 
PotIefTtII\ -'Wft the Pzupa ty rcmaint 
tIIII!etcrmieIa• 

XVTIl. 
H e who pretends to have been inter- 18. n" 

rupted in his Pofi'CffiOil) oU(fht to 'tOlkcDtm* " 
his Demand or Comp'bint thcreof with. tI/f PIJ/if 
10 the year, to bel'cdconc:d from LlledayZ-:!J:" 
of his being turned out of PolTdlion · .• itl1m ,. 
For jf he Id:9CS his Adverury III Polfcf...Jf" 
lion for the fp.1cc of a year, he h:u loft .., 
his own Pofldlion, whatever .apparent 
Right he may have. h!ld to it. But he 
retains his ACtion for tbe Propertya. 

• Vi pul{0I rd1: itvcndos dfc. inrc:rdilli cumplo, 
Ii m~cd~m utilia annUlI cxcdJit. cmil1imi juri. tA. 
1.]- C. IIIfIlI '&Ii, I, I. ,. f f. M 1iff1f'Ji/l , 

• ~ ,,,, OrJN.Nm "France. ,hf ..t&'.~ n" p~_ 
ftff- IINlht " " ",IUI "',hIII ,. JttN • 1M ,{f 
,,,,..,,,,. SrctbtordinaQ~Or Iflp. rt,&I,and 
that of 1667. T ITle i8. Art. +. It. 1. 

XIX. 
If the qoeftion touching the Potref. '9, If ' ht 

fion be doUbtful, fo that there doC'$ not 'hJi1Jlia ., 
appta( ground enough to maintaiQ :my ~fJ. 
one of the Potrdfors therein, the Poffef· t::::.-:.. 
flon will be ad/' udgcd in favour of the.1INt tP 

perCon who Ol:U have the molt pf'Qbabte'. Tttkr. 
Title I or tbe Judge wiQ order the ThIng ' ~~ 
in contronrfy to be fequdtrcd, until n 
the .~eftion relating [0 the Property, 
or that of [be PolrdJion, 0,.11 &c: de-
cideJIl. 

• n" •• ""'...-of" ,..,..., _ . Soc 
the Ordinancu 011413 . Art., •. of 11ff.Wp.9' 
Art. J of 1498. Art. 86. of 164,. Ttt. If. Art. 
10. Tit. 19. 

~ '" fowtb ita.. " th, TIll. " • DtpofilUm. 
I. ',\,1,' ..... l.l .. f. '" Mi' wi -. /'If. 
1.11. '.1. f. • .,,«1. L J. eN. "", • • ,,,1. 

Ppp SEC T. 
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'7' rh, P~IJiJ!or I""'" 10 1/11 Rigbl of 

his AUlhtw. . 

S E 'C T. II. 

11 8. On~ lofts the PDJ/cJlion of ':JJhaJ M e 

alicllalts, II,. r,'i"'luijbts. 
19. ~billgs Ibifl afe I~fl, "'"/ lhtJe which 

arr fbrfJW1I illlD the St. in a tIlIn­
g" of Shipwraci., art nol n:lin­
fHifb,d. 

oJ tb, c01I",xim. bttwm . 'Poi!'.flion 

and Prop"'!, and how (11l' . m~y 
. ocquirt or loft tm P'i!'.flian. 

T he C ONT ENTS. 

I , The R;gbt 10 p~!fofi is acquired with 
tbl P"Dpertl. . 

2.. DIfference brlO:U«II (J(f'juiri"t tilt R Ight 
to po./fifi, lind IJ(,lIirJnt. tbe (JElIlat 
PoffiJlion. 

;. / n flm~ cafts tbe Projltrt) may be ac-
1"i'" bJ lin bo" ,jf,{f of Po/­
flJlion. 

4- In tlnfo CllftS the PoffiJJio1l is (J. ~I/e 
f" ,he ProptrtJ. 

30. 0"" lofts his P~Jlion, by tb, Po; 
fiJlio. of aM"ber. 

r. 

SEeing Polfeffion is fl:lturally linked .. n.. 
wit l1 the Right of Property, and Rtslll' If 

ought not to be fep.u-ared from it l , "'f~u:. 
whoever has acquired the Prorerry or :t ;':'Prrptt 
Thing, either acquires at the fame time 1]. 
the PolTdJion thereof, of has a R ight 
to get it, :md to recover it if he Tl:W 
loft it ". T hus there arc as many diffe-
rem C:1ufes of Poffeffion, as rbere arc 
dilf=nt T ides of Propen:y ' . f . One at'll/ins by PojRfliol', what no 

6tber body bas .f right 10. • $tf II,; flttliflJ N Jklt ( t~ Irfl SrlIim. 
6 . As if MC finds p''rdoIlJ jJOr;tS, and . .• Rem iQ boois no~! Iubcrt fntd~gimur qllO-

olbn' tbi1f[,s of 'Uti/it,. • t~ potfwX:nteS u~lOncm. aut Imlrtmtea. 3d 
. d ,., H ' d rco~~m om, atiioncm blbcmtu . 1.11.,.. M 7. PrD~rIY ~I IUIM/rr 'V ,,,,llIlg, a1l .,. nr. hn. 

Ftjhifl.,.. • Gmm pofreffionum to! funt qUO! &. CflUfz. 
8 . .By C.prurrs fro", Ihl Enmty. ~cqujrendi ejus quod nolhum Ilt. Vdutpro emp-
n If o .. fintls fI 1'hi1t' tbar is relinquifo.. t~, pro donato, pro. kg:ato. pro do~. p;o non: 
y . 0'). h . . dcxbto, pro fuo, lieu! 10 bU qua!' ten" 1'DII';qllC • .,d 

€d, III' IbrtrWfI. "'ZlNJ;)' u)l1 ,/lUnlto" ell: boft1but Clpimw: vd 911:11: ipfi, Ut io rerum 
II ,;':Jt il /0 -who/Qe'IJU can (filch NND dknr. foctrow : & UI {umma magis \IlIUm 
il . r:wdl- poflidcnd&. f~es infinitz. l.j . S.'lI. 

to. Or a fJ'hi"g that 'Was't' IhI Owner .• ott,. wI. lfmill. Jlflfrff. 
. 'lJ.")r::D~flJnnQt he DUJlli. II. 

11. Or a :J. rtIJJfI1'I. 

1 t . What Nalun aJdllo 41 Ground, be- 'Ve muft not confound the ways of 1. 1>It-
1#111.1 t . tbe AfajJtr of tbe Ground. acquiring thcR igbt [0 pofTcfs, of which rmn" 

J 3. 1'bt PoffiJlio" of tbe Buildiflg ;1 a.c- mention n :l.s been made in the foregoing' .. ·,. 
'lui"d to lbe Majltr of II>. Grou1Ul. Anicle, wirh the ways of entrin~ :Lna:;:",;. 

14. 11 is fbI fom.t th;'lg i1f refptElqf 'Whal gercin.!? into PolT'effion, and ~f havlllS aft/~-": 
is pt.nJtM. thing JD one's power to ufe Jt, to enJoy r;;::~ 

If. flojt.ffiolf of 'Wh, t ;s a.alkJ to II it, and to difpofe of it. The ways of/t#ftI. 
A1owahle. acquiring the Property of Thin~ and 

16. In WhM PoffiJlioll crmjijlJ. by means of the Propclty the Right to 
17. PoJfiffi.n 'Which 0116 Illkes of his O"J)n polTefs tbem, are in6nite. For one ae­

au.nl, wilbOliI a preeeli"" Right. quires them by a Sale, by Exchange, by 
18. PoffiJli"" -:vbirb is ,,,ly takrn b, tle~ Donation, and by other different T.ides 

/iwry Df lbe Thi",. which the:: Laws have regulated. But 
J.p. In what conjijJs the Deli'V~ which tbere .is only the effc8:u~ Detention 
~~. ~~~w_~~~~ 

10. D elivny a"a tllii", of P offiffion , PorfeOion of what is ours. And this 
~ .. Dtli",", .,,,J taki", PDffilflu,. of detention is acquired in the manner that 

l_r oJliJIJlts. fhall be explained in the (ixLcenth Al1.i: 
lot . Deliw.r, u d laki,,& poffijjiOtt 'I de, and the oth~ Articles which fol· 

1'bi"Ks With ((mfiJI ;IJ RJ'tbfs, low d. 

13 · 0", ' '''' ".fiJi .. I, • 'l1Jing ",hirh 
is (tria;' IIIIIi dtltr flfilled. 

4- H"" the P'.fiJli" ;s !!" firwd. 
lJ. 0,., ,.rtains flu P'.De,Uio. by othtr 

PW!'l's. 
24. 0", "'J tw PoffiJli.. ritbor b;/II­

fllf. or h) orbor pwfons. 

+ 
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II!. 
;. /II r-- The conoexion between the Poffcf­
I".(' s ,M fion and the Property, has not only this 
"""! . firn efFefl, tbat the:: Property implies 
1IP1,; ; and gives the R ight to poffeU; but it 
;;; ... " if-hI! alfo this fecood cffta, that the Pof­
[til rf hf· [effion giva often the Property. Thus, 
(fflJl!· whoever acquires the Po(J"effion of a 

Thing of which he may likcwifc have 
the Propertr, and which belongs to no 
body, he olmfelf becomes MlliTCI' of it 
by the bare cffeB: of the PoRCllion. 
For by having in his power that which 
no bOdy has a right to Wtc from him, 
he becomes at one :lnd the (ame time 
both Poffdfor and Proprietor tbereoft. 
And this happens in fevcral cafes, which 
{ball be: ocplaincd in the 6fth and other 
following Anicles, 

• Q,!!od nullius cft, id nat~i MiOfle OC'Cupgnti 
COQcNItUt. s· '1. iIIjJ. U rtr. J;vif. 1,3 ' If. M M,. ,,,. .•. 

IV. 
; , ", thtft All 'the manners of acquiring the 
t./rJ tht . Propeny by the Polr'efiioo, are fo many 
't~ " ways which make a p:m: of thofe which 
:1,., ~ N aCure and the Laws give to Mankind, 
". for applying to their ufe the fevera1 

Things whereof tne Poffdtion is neccf-. 
Cary in order to have the ufe of them. 
For there are Things which one ures 
without poffi:ffing thC!"1 and which in­
deed cannot be pofieifcd, whether it be 
beaufe of their nature, or bccaufc the 
Vre of thc:m is as yet common to all 
pcrfons: and there are others of which 
we cannot have the ufe without poff'ef­
fing them. Thus, we have the we of 
th~ Air, the Light, the Sea, Rivers, 
Highway; and many other things with­
OUt pqJTdTmg them} and we cannot ufe 
",ithoue polTdTtOn that which is necc(.. 
fary for Food and R:t.iment, and for :m 
infinite number of other different ures. 
Aoct jt is this Po(fdli<)D which is ac­
quired, either by rhe Titles which con­
.~ the Propc:ny, or without any other 
Tide: befides the Events which put the 
Things into our hands, and which mm 
them ours, lIS jf it were by a deliverance 
of went tC" us by the Di'Vloc Providence.. 
which orders and direds ~hore Events ~ 

, NItV&IJ jure ('(ImmWlia tu.nt oamiwn t.x, 
•• IqUl JIf08v.au, mate. i.T. rIIjI. M,.,.. nJ. 
I. s. S . •• w. See tIM: lirll. fecOCId. aDd third .&t>­
ricIa of tlar 6re Seaion of the Title of 'fbUip. 

V. 
, ..... "" It is narural, according to the Prin­
¥~ cplcs which have been n:m:>rkod in tbe 

• VOL. L 

preceding Articles, tbat the Thmgs -...., " .. -
which God has created for the ufe of ,/: Htlth 
particular pcrfons, and which have not ,,,'.": I 

as yet E:UT'ed into the PoQ'dTton of any . 
body, filolild bcloog to thofe who are 
the hrfl: who difcover, and nuke ure of 
than. T hus, w hen Mankind began to 
incrcafe and multiply, thae who ~trcd 
lirft into the L::tnds which wert not in-
habited, and took pofTcffion of them, 
became jutlly M"ficrs of tbem I . 

I Quod nulliu. ell ld rat ione n3turali occvp:tnll 
conc'tdltur. I. J. f. tI, M1 Ht rI,,,,. 

VI. 

Thofc who djrcover, or who find 6 . .At '1 
without de6gn precious flones, and other PIll' p,uJ 

things of great value, 10 places where-.r--::.,j 
it is lawfUrfor them to fearch forthem, ... £ow ',Qt.: 
and to [like them, bc:comc Maners ol#[ulll:. 
thcm h• 

VD. 

Wild Beath, Fowls, Filhes, and e- , . """" 
very thing that is taken either in Hunt. fJ MtJ~' 
ing, Fowling, or Fifhing, by thorewho~ ;~. 
have ':l right [hercoo, bdOngSl:O them as.,. I 

their Property, by virtue Of the ftil-un: 
which they make 9f them I. 

I Ferz bciie, &.. Mms, a: plfces. ec 0ITI1l~ 
Ulimalia qUE mar;' ~ ec terra nafamtur. fimul 
atque Ib aliquo captI fuerint, jute gtnrium kim 
Willi dTc incipilUlt. §. u. ¥. ;, I'tr. tIhI!f, I. I . 

§. J. f. '" M'.",., 
It II ,,;, ,...,*" '" tim MriW. I'llt 'N 1Mr, 

<f - ........... , -a' ." -_"J. JJ ,.,.r-. ;,. .a jJ«rJ . . Ser. cln-C!DdI 
Article of tbt- lira Sed:ioQ of T ide: of Tbiags. 
md the remark on the 6dt ArticIc « thf &ti!rI: 
Tidi:. 

VllJ. 
We acquire likewife by c.pwre and 8. ~ Cy­

by the Right or War! [hat which welz:' f­
tlilt. from the Enemy . • ""'\'. 
• I £a qaz eJ hoftibu. (l.pimu. jWl' gtntfum fb­
tim nonn Nlnt. §. 17. iMjI." ffI', thif. 

I' ., 1111- If" ~ • Mu ""'tidr. ,1.111 ""SJIIl _ .., ___ fr'- ,6I~ ... - ..." .. 

,.., ""'1'-11 - ... .-; .. "'+ ........... 
~. ", , • .MtwM. flr~ • ..,. aithl 
,. • jNn" 'M 1rwt" "",.", III S-. 

Ppp • IX. H. 
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IX. 

9 r( flIP He who finds . :t Th~ng thut is ;tban­
jin.u"thr'lsdom:d, that IS, of wlllcfi he who w:c; 
ri)llt II ,.. ;\ bller of it quits and rtlinquifhes t~C 
~{htJ. Pofieflion llnd Propcrtj ' not being wll-

, ThcGurua en \'etUS IjU:rd3111 dt-pol'ltill p«un.:t, 
cLlILlS /1on C):Ut mcmori:!, UI Jam dominum non 
h3~t. Sic c:n im fit e/u ~ qtll invenO'it, qWd non 
lIItC'IUs I'll'. I.] I . S. I . f. tit Ilr,. ,,,. '-. 

51 In loci. 6fc:alibtls, vd publiCll, rdl __ iofirvc, 2Ut 
In mOl1umcntlS tht(IIJM repeni fuC'illt, I)I~I rnt~ 
lonnituenlnt, ut o.Iimidla pan ~r lis SCw Vllllho.· 
rctur .. Item (j in CxClri$ poftdTiolle. ~I.U$ fuc· 
tit, d,m,.illm rqu~ p2rtcm r,,(co vmdu:vl. I. 3. 

.,. I},.rn . . 
.... y r lfl. hng: to keep It any anger, becomes 

:,,,1''''''' " Maner of it m ; in the fame manner a.~ 
lr.' " t~ lf it had never belonged to any lxxJy. 
..1.["'," And it is wilh mucl1 greater lc:lion, 
,tI' /11I1( ,II. r: h h . f 'I thal thole w 0 gat er up plcces 0 . l\ 0 -

nc\" or other Things, which Prmces, 
or'other pClfons, throw alnong thcmul ­
titudc, out of magnificence, on rome 
extraordinary occ3fions, acquire what 
fJ.Us into their hands. For bdides the 
Poffdlion of :l Thing, which he who 
was Maftcr of it is not wining ro keep 
any longer, they h1"C his intention, 
Wflich makes over the Things to thofe 
w ho catcb them". 

oil Si res pro dadill:o l13bita lit tbtim nnlln dr~ 
ddinit. &- OCC\Ip1Iltis !btim fit. ~ia iifikm m~ 
dl5 res delinunt dre nGftr% quiblu modis ~'1ui. 
nmtur. 1. I. ,..,." Jml.[h. ; . 4 7. "'fl. u 'If'. Mt1JI(. 
Set t~ ,I,iri, tWClltr ei~hlh, anJ IW~tf ninth 
Anich 

~ Hoc amrhil' iIItmlitm &: in ioccnlS pttfOll1J 
con.m vorunlas doJniQi tmUfcft rei proprieotnn. 
Ur CttC, qui llliiJ"alia jalbt in "ulgus! ignor.u enim 
quid tonlm JUlCquc o:c=cpt~ ~t. [t t1:Tf!cn 
quia vull. qu qul'lue elI:ccpn1t, CJOI dI<; lb.tlm 
cum dominum elliat. J.9. ;. 1· If. at .r,. 'If'. 
JIm.;. 46 . illji J~ 'If'. Ji'flif, N,lJ. I Of· '. 1. S. I . 

x. 
I I;'. Or _ I f be who has found a Thing th.3.t 
.nw., IIw was loll:, h<lYing done :111 that was por­
-J¥,Ibt.fible to find out the true O\vncr, rhat 
::, he might rt:i\:ort: it fO him, cannot learn 
(iU1141 it who he is, he remains Maller of ir, till 
t-:i . he who was the Owner ."ppean :tnd 

proves his Right o. 

• If'f" 0.-." ,_ ", f-J. ir is 1M f- ,hi"l 
Ill " jhl n.;"f ffJ.wti 't ". &u,. Sec the lhlJd 
·Article. Sec the 6rtl Articlc of the firtl Scffion, 
and tbe firtl :lI'Id kcoad ~tticlcs of the [teond Sec· 
tion of EngtgctnnlU which arc formed by Ac'a· 
&an. 

XI. 
J I. Or . Altho' Tn:afurcs be not of the num­
u-fon· her of Things which are 10ft or rdin­

qui1hcd, or which ncvtr belonged to 
anl' body, yet they who find them ,e­
qUln: the PolTdJion and Propcny of 
them on the terms regulated b,y tbe 
L:lws. 'Ve oJ! th:lt a Trt:J.furc, which 
h;uh bcc:n hid in fame pIa« th~t It 

might DO[ be rauod, and of whieh the 
Proprietor, or bis Heirs, or others hav. 
.jng bis ~br, do DOt apl1ear. which 
h .. cbc fame elKa .. if no bndy h.d .ny 
right to 'hom p. II1rt if they lhould . p­
pear, it would be. Theft not [0 rell.circ 
the Traftu'C to thc-m <I. 

~ . ",,141, . f. " JM' '.fiIn.. .. . 
Q.ui th..C2urum In propriO modo InVCnlt, touus 

fit dominus: qui in alieno, ('urn domino fun,ti 
Ftilur, & dimldi:un rctlnrt . J.IIfI . C. Jt 1"'foNr . 
S.~9. mfl. Jlnr, .mif.1·1 · S· 11. . ff.f.J.nlAlr. 1'. 

1'.'01,1. LtM. fL . . . . 
• AlioqUlo fiJull ;ailqLl.d \'c1 lual c:lUs4, vet 

mctOs. vel cutl ill: roM!dt:ri t Ilib 1m2, non ell 
thc6urus, cujul nilm furtu m 6t. i . 1,3 I . ~. I . 
f. " ~. fIT. ,,,,.. V. I. 67 ' f. litrtl . 'IJUUI.& I. If. 
f. .i r;eWtrltI#Pn. 

Om U/_,.,.,,, l,,.!IUlJ. IJ tlifirmt f- tIN Ro­
rt'I:ln .r,.... Bill (Mnl'W _lilT _, "", r- .Itj, 

III ,ht 'rftf' .r t{." W , /WI ,1., " u .[ " IMp ,;e­
ImI, ,.., PIilU JI(l/ t"'fIAin /I hen. 

XU. 

T he: Proprictors of L:mr.ls acquire, 1. U ..... II 
the Poffeffion of rhat which NatureN~lurt 
adds [0 them, ~nd which augments [he "JJJ :; ~ 
L:m~, :and i£ ~ it wac an Ac.cdlion . to;;; ,,'r~ 
ir. rhus the mfenfiblc :lccretlon whIch IWfltr " 
may ha.ppen [0 a G round bordering on ,b,GmI/IJ. 
a River, by I he dfcCl of tbe ' \GCtl", 
accrucs to theMallc[ of thefaid Ground. 
But if an lnundation, or [he change of 
the channel of a River, rCpar.l.te5 one 
part of a Ground, and joms it to a. 
neighhouling Ground, the property of 
the f1id part, will belong fii ll to its fir!l: 
t-.bfl:er. for whereas what is added 
to a Ground by :tn imperceprible: accrer 
cion, cannot be difi:inguii'hc(l in order ro 
be n:fioreO to another Mail:cr, and may 
perhaps come frOll) rome other place 
than tbe neighbouring Ground; one 
may difi:inguifh in thofe rudden changes 
th~\t whicfi belongs to C\'ery one. T6us 
all there rOrts of accrcriom augment the. 
Ground only in fo much as does not ap~ 
rt2r to rtDlain frill to its tirft Mafterl'. 

• Q:&t per allllwiontm 2gl"O noflto .BUIMD id­
jicit, Jure p.tium oobiJ 8Cquln(ur. Per alIu,jo­
nc:m lutnn ill " Waur IdJlri. ~uod ita .,.a:UQ-t~ 
jK:itut. ut illlelii$Cl'C: oon po«unUJ. qUlntLam quo­
quo momtntO tc:JOporil 2.!J lci.uur. ~ Ii ,i, 
I\"rnifti. Ftem 3hqw:m u tuo pradiD detrutTit. 
tit mco pr.b:lio auuftrit. pahm dl cam bWD F" 
manctt'. 1' 7' S".&t·f~"(f""""" 

Quamv', tlClm~i, n:ltllrUm Cur(,UQ opctc IN-­

nuranu alio llou ticat afCftCJ'C. prDftl ripaIP fuaa 
i31.h"OI1l6 upidi I,IUni. ~pnunI munlrC'r proMM~ 
nu".-n eI. Et ciun Au,illl. pr:iore &In&) den-
116-. om (xx r3(ir. Itt' CfWIII dmanit. ~. 
doa'Ii4t mance. QuoJ. ii ~int ill"" • .s. 
ttTI~ 3j1p!a«t, Wi_IOfti. jew ci~CU­
j~~ ,... tttdljr. .. t. C. II ... .. tilt 
ilrth AIIIcit of (he It" SelliGo of I., .. U 
whl\Q,.m fornlfd by MeaJ"", 

XIII. lluild-

• 
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rf"P,{- Buildings belong to thofe who arc 
III ~ Maners ot the Ground 00 which ther 
~l= arc built. For the Edifice is an ~ccd-

r ;,IJr, fion which is added to the Ground, -and 
I/II/114IN which cannot t:tke away' the Ground 
tlillt from rl1c Proprietor. 1 hus when one 
I.,JI."J. perron builds on the Ground of .mocher, 

the Building is acqui red to the MJlb:r 
of the Ground. And when one builds 

• on his own Ground with Materials that 
:lre not his own, he becomes Maner of 
them : for feeing the: Materi:tls cannot 
be fcparated ii'om the Ground but by 
dcmolifhing the Building, which it IS 

for the Publick Good not to Cuffer; the 
PolTdlion of the Building belongs to the 
Maller of the Ground, :tnd by venue of 
that PolTdlion the Property, with tilt: 
charge of plying the \'alue of the Ma­
teriafs. But if then: was pllt into this 
Building :tllything of.great v.lluc which 
it would be ju/I to leparate from it, 
fuch :lS :t St:ttm:, or other Ornament, it 
would be rdlared to tbe perron -who 
W :\S M:tl'l:cr of it. -For the Right of hin­
dering the fcparJtion of we Materials, 
is limited to what is neceffary fo'r the 
Building, and whjcb being :L part there­
of, C3.nnot be cafiIy fcp-.ll':ltcd from it. 
But if he wbo had made ure of lVhtC!­
rials Wllich 'were not his own, had done 
it kmvi{hIy, he would be Jinble to Colts 
and Dam:lgcs, and to other Pcn:l.Itics 
which the quality of the F3.Ct might 
dcrcrvc'. 

r Cum in [110 10«1 a1i~u ls ~licna m:ntri2 %dina.­
nrit. ipledominus intclltgitur :tdificii i quia oome 
quod i=ifiatur [010 ccJit. Nee t1Imcn idt-Q is 
qui m~teriz dominus Nit. Mlit cjus dominua dfc; 
kd t:lDtifper neque vindic:are cam ·potdt, ncquc aJ 
uh.ibcndllm de- elI;I~ propter legem xii. t1D. qu~ 
aveNr. ne quis tignum a1itnum z:dibw [lilt june­
tum c.ximerc eog-mu. &xi duptum pro to pr.dkt. 
Appellat ione lIutem tignl, omnCJ materia:: F.gm6c:m­
!ur, ex quibus a:dlficU fi\1l1[. I. 7. §. 10. If· '" ""1' 
nr. ","" 

Ex diverfo Ii qui! in alieno (010 f~ m~[erb. %CIi­
licavuit. illiUJ' lit axlificlum CU)UI 8c: folum eft. ti. 
I. §. u. 

Cert~. Ii dominul foli petat :rili6cium. oc<: (oI­
nt pretium m~teri:t. &. mO'ccrlc'm hhrorum. pote­
rit per cxctptiooem doli. mali rcpdIi, J. §. \ 1. 

XIV, 
1.1 •• It;J J t i$ the r:\me thing with rc~l(:a. to 
:tf:~ wh';'tt is r.Jantc.:d in a Ground, as it .is 
~ ~ '''' with BUildings.: and if it happcllS ~h~t 
-., if tllc MaUer ota Ground ling; l,\antecl m 11: 
,w,1(;/. Trees which were not his own, or that 

the Owner of the Trees has planted 
them in the GrolJod of another pcr!On, 
and t--hat they h;t\e raken rOQt iu it, 
the), will belong U) the ~ I.lller of tbe 

• 

Ground t: But he will_ be obligt'tl to 
p:ly the price of lhe Trea , and be lia· 
hie to Col'b and Damages, and other 
Penalties, if there be ground fOr it, ac­
cordins [(.l the Rule cxplJ.ineJ in the 
forcgOUlg Article , 

, Si alim:lm r:ar.t;I;m in me{) folo pafuern, mc;& 
ak. £x dlver[o, Ii mom r~:lImm In 'i .leno folD 
pofuero, ithu.1 air Ii mO\h utroque cafu n.iins 
egerir. Anrequam COIn! r~Jll~ ~gcret, iijlu.1 per­
m~net, CUjU5 & fUll. I. 7. §. 13. If. ti, IIttJ . ,tr. $m. 
I. j. S. 1. ff. tit ,,1 'lill.k, I, j I. C. If". 

XV, 

The f:lme reafon \Vhieh makes the q ' , l'~/itr­
Propnetor of a Gr01.lnd to be Maller oft-'ufw/~t 
what is built or J,lamed in It, holds" :/Jt.l~ 
likcwifc with r pea to MOVC:lblc htr O':.t.l­

Things, and makes that which becomes 
in(cp:u;tble from the Moveable, to be-
come the Poffcflion anJ Property of 
him who is Mafier of the l\Joveable. 
Thus a piece which is part of a Move-
;Iblc [hat is made lip of fevel':ll Pieces 
pm together, is acquired to him who 
owns the Moveable, he p:lyin~ the price 
which tbat Piece might have been 
worth oy it felf. For what c.mnot be 
fc:-,Para.tcd from r11C \V'hole, belongs to 
him who is Mafl:er of the reO:. But 
if what is :ldded be of greater v:tlue than 
the Moveable, fuch as a Picture upon a 
Canws, the value :md dignity of the 
moO: precious Thing, will dr.lw co it 
the other which is of kfs vaIlIe~: And 
the Painter will be Mafter of the Picture, 
he paying the price of the Callvas. And 
it wouIcf be the fame thing, if of :\ 
M:mCf of linie v<llut; there h:td been 
made :t precious \tV ork, fuch as a Scatue 
of .Marble or Bf:1ls, or a precious Com~ 
poGlion made of feverol Matters of fin~\n 
value. For in aU thefe e:tfcs, although 
there had been nothing added to tbe 
raid Materials befidcs rhe Art which 
made the Work OUt of them j be who 
gives bcin~ to a Thing, ought [0 ~ 
Maner of It s: unlers the Workmnnnlrp 
were of lets value than the Mmer, filch 
as the en~raving of Seals on pr'eciolls 
Stones. rhus in order to judge [ 0 

whom the Things ought to belong afrer 
there [OI'tS of cllllngcs, it is nccelE.ry TO 
confider the circumibnccs of che quatr-
ly (If the \Vorlc of th:IC of the M:mer, 
of the cu.ufes fur which [he \Vork nas 
been m:tde, if it W:IS fii r the life; of the 
perron who nt1dc it, or of t:he Mafter 
of the mattcr, or of rome other pofon j 

who "'1<1 befpoko ;t, /Iud bX .U thefe 
\'i(:\\!~ and oth(.'TS or the like nature, 
dnc m;,y de[(. ... mine who ought to have 
the1'hUlgJ and like-wiG: reguiltc what 

b • 

• 

• 
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he wbo keeps 'he Thing is to give eI· 
ther for the Matter or for the\Vork­
,nantbip. 

• Sf quu rri {uz aiieftam mn iti Idj 'to ut 
fMI c}wficm, 'ttJuu Ji quit IbtuE {uz. lnclHum 
aut pokm alienum.Jj«mI. IUt kypbolo4m. vd 
I\m..lum, "d cmdcbbm fivllum. :lut mtQfr pcdan. 
dominwn cjus t(ltlU~ rri c1td : VO'"~IK' Ibtuam fu­
am ditiurum. & fCJ'phum. I. 13. ~. 1 . ,.. Jt rtI 

1:IIU/if. 
LitCl1E quoque, nm ","reOl lint. pCl'Inde durt., 

memb-lnlIgue.:cdunt. at (olo cedcTdolcm, c:a qua: 
;nIificanlut lut fO'Ufttut. I. 9. ;. I.{ tit "". rlT. 

""'. &d non uri lilC'lt dwn. membniaifve cedunt. 
Itl fOIcnt ptaUft tabuh.ccdcre. fcd c:xdi,.nfo pia­
cult. ubulu pillurz cederc. Ii. I. ;. 1 . 

In OftlPibus igum dh. In quibuJ mel! res per prz­
nk:Dtiam Iliadm rtm tnnlt. mcamquc efficit. Ii 
cam rem nndlcctn, per aceptionml doli mali co­
ltV prrtium CJ US 'luod acteIICrlt cbrc. 1,2.3 , §. + 
f. I, ffl ",n.k. 

u't "VI' WI ,. J,.. ,. tJ,iJ AnN'" ,I" Eumplt 
'.I H"'"fl""P:-~ fhl:au tiNJ • ,hi,.b-00t. ,. .. tit. " fo- «htr JIM,,,. 
m«'f ".-,hAII_71f/«" ".J Hlntilt: Mdt WNU 
lilt MJirw ,b,,, Iht JllI,m 11-,. -.Mdt it ;, .,itltn 
jhIJ It t. .'IN] Jr- 'M M'jld, AS thai .,,;,w, 
-.s -.riI,,. ;" T~1IffiI "... "WAX hi ,Jw I, k 
i4trtJ .,. B.,,,, " WfJI;" ,. _ P-ttr. it IS -.'1 
m1_ * fht MAft. I{ d. P4U .";JJ,,. ___ 
M.jkr " ..Jw p.u ., _ ., tI, MillIN:' w ~ 
.,. Mn IM,,, _ ~ 11ft if It .", WrU"'l' ". 
DoW <f., -ft_ . 

• Va qme ipll ut in natura dfcur fecimw. I. J. 
So 11.ff. ill 11(,. wI'llmt. ~ 

Sit --..c.ft rWrr.~ .... " .. ..r. mi%~ 
tlln t{ UwrJ MlUt", _" A. M., I'P ftwul pw­
lIN, In the fevcnth Aniclc of the "ra Seaion of 
Engaganmtl which arc filrmed by Accidents. 

XVI. 

' ••. ".... All that h .. been faid in the pt'<ce<l. 
7>ffifIi- iog Articks Tthta to the CaulCs wbich 
... ",. may give us the PoITcffion, or tbe Right 

to polfdi; And we are now to confider 
how one becomes PoffefTor, aod the 
way. 0( cutling upon a rcal and .aua! 
~oifellion . . Seeing ~he ufe of Poffeffion 
1$ to aercife the Right of Propeny, it 
implies three t,hings, • juft aufe of pof. 
fcffing as Maller, the lDtcuuon to pof­
refS in this quality, and detention. This 
intention is not undcrllood of that of 
on Ufurper. or of. Inavilb PoITcffi>r, 
who hive the ~ion ~o poffdS as 
Maller, but of him who 1$ In reality 
Mafter, or who pofT'e£rcs fo as to have jufi: 
reafoD to believe that he is 1vbfler. The 
detention is underilood not only of him 
who bas ,he thing in his Own hands. 
or in his power. Dut lilewiie of him 
who holds it br the intervention of 
othet periOns, fuclt II • o.:pofiury, a 
Tcuam, • Farmer. WhbOllt the in­
tcotion there ~ 00 PcIaIioo : Thus the 
~or of. Grooud in which th~ iJ 
a T....w.. unknown to bim, docs not 

+ 

rorrer. the Trc:>fu"" although he pol. 
ICiT(:& tbe place in which j[ IS. \Vltb~ 
OUt t;hc detention, tbe jntcni:ion is Ule-­
lee" and do<'; not mae tho PoITdlion: 
Thw he whofe Thing has been lIolcn 
does not potTers it :lny longer. And 
without :I Juft caufc the dCLCmion is 0Ih" 
Jy an Ufilrpllitlon )'. 

, ~imlont d~uu. opinioM. cIomml. s",. 
'lJlotItAtttd. r/ ,41 foft~" il_. 

Apifclmur poJJCtrlOnon ~(', &; animo : lilt-

que: prr fe anj~o, a~t per fe corpore. L 3. § . •• To • 
.It M'!. wi /III'I11t. /Offill 

Solo loimo non potrC~irc:re polT'dTOl~, 
Ci DOOlIltca::dat fllruflliil ffio. . . I. J. So ). 
I ..... C." 11(,. & rtti,., • 

Nulb rollCltio acquirl niG animo, &; OOI'JKft po­
tcll. 1. 8. f. _ . 

Samdum dl Jd.mLlS polTcJfOf'em bae Ill .. 
(ad uhibmdum) tgcodum: DOD folum cum qu.I 
CIviliter. (el! &: ('urn qui naruralltrt mcumb.r po(. 
M'1OOi. 1+ 5.1dt/, u uhilnU. N3tur'lJil pot 
fdTio. L J. §. '3, ." Mi. wi "IINII./":f. 
w.lMwu;,w~tll_ I. Pr~. ,1. Jif"WlW'tIr­

,.,.", thll N~r",,,J P'iftJ'*l, WIINu _, ,. '--WI 

all. ohid. ~od bru~u, &: M~niliUl punut, ftlm 
qui fundo,,! lonp pofrdTlOn(' ctpir. aU\1I theW.· 
rum ccphTe. quamvi$ ndciat in fundo efrc. nov dl 
vtntm. Is cuim <lui naM, I'IOn poKl'kt dd"au­
rum. qU2mru funi!um pofrulcat. I. 3. S. 3. __ 
' 1'; 1.30' tH. Soc the firll Arrick of tbt 6rll 6tO.Io&l. 
Soc rhe twentY Ihud ArOck . 

XVII. 
The PoJfeffion of the Things which '7 , PfIrI: 

we acquire by their f.t.lling II1tO ollrfi-* 
hands, ruch as that which we find, a.OO. -:~ 
which has no MaficI', [hat which we !tfII'~ flfli 
take in bunting, and thofe things which ,,;t~t' 
we have aRignt [0 take fromtheOwa.~ 
en, .. 'he Spoil of an Enemy, ~ ;u:q~irnJ ...... 
by the bare f.ta: of our laying our hands 
upon them 1 • 

• L:apilli. lk gemma; &: C"Ztm gue ill liton: 
nurU iDVCnlUDtllt, jW't n'lturall Ibrim inrentorU 
filUlt. 5. 18. ngf. J, ,,,.. iMj. 

SimuJ ttque C8pta fua'inr. jUtC geatium IhUm 
iUiul tOe inci'p!unt. S. 11. ir{I.,u. ~ tAt third 
Article of thi, So&kIo. 

XVIII. 
The Pofii.-llion ofTbings whicJl one 18. 1'I#f 

acquires from o,ber .,.nO'lS who havepo"" 
them in their cullody, docs 00' p;Ui 'o ..... ::t 
the PurchaCcr but by tbe delivery which:'; (,Ji, 
is made of ,bem '0 him by the Seller" ..... 
Donor, or other perfon from whom he 
purchafes ,hem. And if the (aid perron 
Jhould refufe to deliver them, the J>u.r-
chafer can"", taltc. polT~1T1OIl of .... 
Thina by tOrce, but ought to h •• e ..,.. 
co"", to • Court of Julliee for obWD-
ing it-. 

4 1'rI4iric.ibJ.s.1t ~~ ....... 
nao ..... ~ ~. l. ao. CoIF". 

Ra IJGI' trIdidoGc DCIIIr. '.at. jaN JI!iIdu'" 
oobU~, Nibilaim tam~ci 
I1Ill)raJj iIqDIati. quim "ohmtMtm ...-.u ,.... ,- . 
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Ii, ran rll~!n in :l1ium tl'lINferrc. n~D1 laberi, 
I. 9' S.;. j. I, lUi: rtr. Mm. 

Si vc:ndll\eto, nee tl'lldidero rem. fi non vo!untt!· 
t(' me:! n:lCt:1I1 tis polfdlioncm. non pro c:mptorc: 
potr~('$. fcd pr%lJu Ct. I. ,. ff. Ii, 11('1' '1:,llImltt, 
P'jftj{. See [he fevtlltb Article of the third Se£Hon. 

XIX. 
19- In The dclivC11 that is' Ilcceifary ror 
.,,11111 fDil-, putting ineo PoCfcffion tbe 'f'Cl'fon wllo 
{'PI tI:f::i rllrch~~ a Thing of :U1othcr, conCifis 
1:7 ~/- in that ,which makes it to p:tls out of 
{frl. the f'o'f'cr of the one into t~at of the 

other. Thus MovCl'\blcs may be deli­
\"Lercd from band to hand: or one may 
fr!l.llfport lhem from one pl:tce to ano­
thef, and put them into rhe po(fcffion 
of him who bccomcs Maficr oftbcm b. 

• sa ,;" fl/Jw;'Jg .Anitk, M"J tht fifth ~J /ixtb 
Mldts rfthr fftfll" $tffjl1lJ if '~aN""!I 'i Silft. 

XX. 
:o.Dtlra. The delivery, and tht: mking polTer­
". -: 1Itif. liOll of Moveables, do~ not always re~ 
~ ,,~ . quire that they ihQuld be removed from 

~!. one place to another. but it is fuffici~ 
cnt tor putting them into the polTeffion 
of the new Maner, either to le:tvc them 
in his hands, if he bad them already, :as 
iF a DcpoGrnry !honld buy what was de~ 
pofired with bim: Ot jf tbeyare kept in 
3. place under Lock :lhd Key, to deliver 
to bim the Key, But if they are nei~ 
ther kept nnde-r Loelc aod Key, nor C¥fy 
tp be rr:mfported, (ueh as Matc~ for 
a Bulldiog, one takes Poffeffion t1i.ercof 
by a bare view of them, and by the in~ 
[cution of bim who parts with them, 
anQ of him who becomes Maftcr of 
them. And there is alf'o a kind orucit 
delivery, which is made by the bare will 
of the cOl1trnd:ing parties, as among 
thoTe who join thclrGoods in Partnerlhip. 
Fo!' from the moment of their agree~ 
meat, each of them begins to pofiCts by 
the othe~ the Goods which they arc 
willing to have in common C• 

• 

• NOli cll corpore & afru ntCciTc apprtbendcrc 
pofkIlioticm. Sed crilm ocuJjs, & 3t'f«tu. El ar· 
gut.DCflto clle m rct1u:z propla nvgnitudinem 
J;'OQdcri,s rooVCfI non pOfTuat. ut ODW01Jllt,. N~m 

i tO t~/tis au ~bcrj, Ii iu rcprzlCnticoufenferiat • 
• I , §.' I. f'. i, II(IJ. wI ,.",.tt. Mfol-

Si qui. fI'IeI'C'n in bolTCO repoliUS vendiderlt. 
lim41 3tque cbves horrti tnulidcrit -emptori, tranf. 
fmc eroprictaH!mmaaumademptotcm.l.g.S.6. 
if .~!.'W._. 

Vinl ,udiu yideri, cUm cb"cs cellz vinarisr: 
emptOrl rr:r,ditle: ruerinr. I. 1. ~. l 1_ ff. M "f!. 'fIJ 
_, .. 1I!IItJf. 
1~ fiat rncIitiollc, nuda voIunttl domini 

fuaKlf ad,. tmllfaocnda.m. Vduti fircl.tlqJUrt1 
00IIml00u1. IIIJ: Iota"j tihi ~Ut apud te dt:pofui. 
vctllbdero tibi. Uccr milD ex 0. auii tibJ e:un 
ftOn ttadi&krim. cO brUIen quOd parior aun u: oufia 
emptioDis apud te de, tuao:I effido. t. 9. ~. s' ff. 
J. /N'! ........ i . ..... lIIjl. 4,.,. MdJ. 

Ncrn filill!!. m mobilc. q1.l3tCnUJ rub cuUodia 
no!lfD lint Id&::IIlI pofffdni. KI dt. ~UltenUs. ft 
'thmUI oatw'.l~m poJ!'ctrJOncm mncifa. poffimur, 
I. 3. §'. I 3· ff. M.ttq. wi. . ",;" ,,,utf, Si'mwatqUC 
cuftodllm pofwiJ'cm. I. f I.,J. - . 

Roo quz coeuntium funt continll~ communi. 
CIlnnU: 9uia liett fpecia,littr tr.ditio non intern-­
nJ~, tacn; ramen creditur intcrvcuirr. I. I. S. I . 

& I, 1.il"ln. Seethe flXthArtidc ofthef~ 
rond ScdiOll of the Contrall: of~ . • 

XXI. 
As [0 lmmc)\'c:tblcs , thOle who alic~ ll_Drliw­

nate them either by Sale, or by oth,eJ"] ,..,;/ _. 
Titles, tl:rip thcmfcJvcs of the PoifcfTion:AP#jftjJiln 
by declaring ooly cjther that ther. will.&~· 
not poffcfs any longer, or that If tbey s. 

hold f1:jll the Lana orTenemcnt, itlbaU 
be only prccal'iouOy, or by delivering 
the Keys, if it is a place that is locked 
up. And the PolTdlion paffcs to the 
new Mafier by the bare eflCa: of the jn~ 
[ention to pofTc1S, joined to fome Act 
which denmcs his Right, as if he goes 
in perfon [0 [he Land or T enement, to 
take poffeOion of it as Mafier, altho~ 
he do not go over all the partS of it. 
And one may likcwife take Poifeffion of 
a Vlmd or Tenement by a bare view 
thcrcofd• 

, SH ,J" /l'WfItb Ar,i& " tbt ImlRJ Stn., ( t!J, 
Qm/lll" S.. Apifcitnur polTciliolltM corpore 
& animo, ncque per fc animo, lut per fe corpore. 
~od -autcm diximui, & ("""'. & _ ",. M~' 
fff' litkrt MJ't/fdllrm. non JJtiquc it:!. accipiendum 
tft. ut qui hmdumpotridcrc 'Vclit omncs glcbu 
circumambulet: fed lutl;icit qumtlibct pat'tcm cju. 
fundi introin:: dum mente & cogitationc MC lit. 
uti fundum ufquc ad tcrminum 'fcllt poO'ldcrc. l. 3. 
S. I, J'. Ii# .f" wi ..;rt. poff. 

Si vicinulJI mihi fundum mcrruo, venditor in 
Inea turn: demOl1Ilrct. Vlcuamque (c poRC1T1OIlCm 
mdcre diCIt, non tninw poffKlcrc i "' quam fi 
;eacm unibus intuliOCm. 1.18. S- I •. Juq. """ 
.mitl. /I4IIf, 

.Aetirlilll ,. thl UfoI' ;n France. l~mtl tf 
sariJlf~ .. IAt;"f l'offijpJ. .. .... "" "1 ., pJJil. 
Nlltmtl. in "Ii" to ~ Jt'Wf tIwruf- Wl.WI. 1_ ' 
t, mAr4- ihll"", from .~ PffjmptWn t.,ms ,. nm. 
~ .. ,u .f.mp rhiJft lI'~ P-u prn,1fIi If ~ Pn/l'IIt.J. 
IU .ltWfl ",/., .. I» J»n, OIbw P.Jthtl ." ... to 
iAfl-; • tf/'t.ir/ tinH./Nih .,,, p.." oj R.tUm~"" 
INIfnPt ,~ ,bt xNP't1i If .. FAmily, ". ';JtrW,J;' ,,,. 
Qm,Ml "s..lt. 

XXI~. 

• 

Tbedclivcryof that which oonlilb in".",",", 
Rights, ruch as a Jurifdi8:ion, • Right?' WI .... 
which the Lord o( a Mannor has to oo..7e 
lige all his Vaffals and TCD:lllts to mak.C:.hidI ~ 
ufe. of his Mills and Ovens, :Ul Office, ~;. ~ 
:)ervicc, a Rent, and other Goods o(Ri,ht~ 
this nature., UI made by giving up the 
Tides, if there arc any; and irthc!'c be 
no Titles, by the bare dfetl: of the pur-
chafe, together with the common in* 
tendon or the Col,ltraCten that the Pur* 
chafer!bould put himfelf into Polfdlion. 
And one tllkes Polfdlion by Atb which 

may 
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may have tbllt effect Thus one C\kes 
poffeflion of a ]uriloi&ion, by naming 
Officers: to cxercife jt, receiving the 
Fines and Confi~atioll~ and by c:<cr· 
citing the other Rights -which' depend 
therton. Thus ODe takes-1l0lT'dlion of 
:0111 Office, by taking t.he Rink and l'JllCt! 
which it intitlcs onc to, and by cxcr· 
cifing fome FunCtion tbereof. ThllS 
one takes pofTdlion of a Sen'ic(" by 
ufin& it for the purpofcs for which it 
was mtended, and at aRent which one 
h~ acquired, or of another Right, by 
giving notIce of the Affignmcot, or of 
iheTltle of the PUTchafe, to the Debtor, 
and by-the enjoyment tbczcoft. 

• SH 1M fifih.Alrk~ If' the firjl Sttilfll "'hit AI/lt. 
1IfI/ 1h1 db AtrrC/t ( thl f((~1 Stiiiln 1/ tht CMtr.n 
of ... · 

XXIII· 
~3. OM 'Vhattvtr may be the n:tture of the :i:ft!, Thing, which one 'ought to have the 

. " if 'I Polfdfton of, whether it be Moveable, 
«ruun jII/I .. or. lmmoveable, or (omeRight, one can 
J,m.iMJ. never pofTdS but a Thing which is cer­

tain and determincc.l; that is, luch llS 

one may know precifdy what has been 
pofTdfed. Thus one may polTCfs either 
an entire Field, or a difiinfr part of the 
(aid Field, as [uch a particular Acre, or 
even an undivided Portion thereof, as a 
FowthPart, or a Moiety, enjoying the 
FlUiu thereof in proportion. But one 
cannot polrefs an uncertain portion of a 
Ground' at Field, as if one had purchaf­
cd a portion not yet determined which 
Q'le had in :a GrO\.ind, fuch .15 1hould 
~ppe:ar to belong to h.im, his Right not 
.being " yet ,ajullcd. Fot' PofTdlio. 
implying tbe detention of the Thing, 
(joe cannot polfclS no more than fie 
can llold indefini;d'y an uncertain Thing, 
which one does not know what it con­
fifb inf. 

r lna:rt2m partem I'd poffidtte nemo p«eJi. 
VClud fi hac mettte .lis, ut ql:ridq\Jid. TitiuJ pom­
&t, tu quoque vdis~. I. 3. §. 2.J'. It u-
1""· wi MI,tt. J-f{tJl. 

Locus ctttul ex fu.ndo fl polrideri. &: per Jon­
gun pall"dfIGntm api poltll: 8t ctrU pili pro in­
cfjvilo. CJ'lZ inuodueltur vel c:x emptiooe. vel ex 
dontriorIr. vd 'lFi'bet a1:~ ex aua. lncertllllltcnl 
JW111« tndi. n« Cllpi -pot(tt': vduti 6 itt tibi 
tt:ldrrm. fMUfIIN"; J~';' .. ,. fimM fj . Nam qui 
icnom. rtec u.lc:re. DeC accipm: id quod incrrttUII 
ell. poo:A. k~. tgJ. See We filr:b:'CI.th Artick. 

XXIV. 
'.. - The Potrdlion being o!)Ce "'~ircd 
,htP'fftJliril the Potrclt'or retains it aficrww.\o th~ 
II ~'J'ru- b:lrc c1fttt of his ina::6tion to kec . 
... joina! tb th' lUght aadLibcrtyoft6~ 

Ihe'Thing when he ple:tks; whether 

• 

he pUts in execution the f:l.id Liberty by 
making ure of the Thh1g, or whether 
~c lets it alone without touching it. 
Thus one poJfeITes nOt only the Lands 
which he cultivutes, :tn~ of which he 
gathers theFruits; but alfo thofc which 
he lets lie uncultivated, and which hc 
never g~ ncar I, ~rovided ooly that he 
do not fu..fler the 1 offaffion of them to 
be: ufurpcd by olher ptl'fons. 

• Liat polJCffio nudo animo acquirillon poffit, 
tamm folo animo retinai poreft. si a",o pnn1io~ 
tom deftTtgP'l polfdlionc:m. nOD dertli09.uendl:Ji­
feClione. rrmf:fio rempqre: non COllIUJifti, fed mc· 
w. ncttffit1lte cultur:lm e:orum dilluhfti. prtjUdl­
dum tibl ex mnCl))iffi rmporir inJuria gCl}erari 
noD. pou9. 1. 4· C. M 1ft". '" ,n. MI . 

XXV. 
The Proprietor pre(crves Jikewi[c his If, Ottrt. 

PofTeffion by the hands of otber pcrfOllS tlfm, ,''' 
who pofiefl in his name, fitch a$ aFarm- pt;!I6Il, 
cr, a Depofitary, he who has bOlTowed j ... J'fT­
a Thing1 the Crcdito:r who has it in 
pawn, ~he U(ufruauary, and other pet-: 
fons who hold the Things byTiclCs of 
the like n"turek• .. 

~ Genenlita: quifqlili omnino nollrO nOlllioe: tit 
in po{fc(l'lOI\e:tn, .duti prueuntor, hofpes. 2mkua; 
not polfldef'C vjikmllr. I. 9· If. ;. Mi. 'IJ" MIl. peff­
Sc:c thecighth; nimh. and tenth Article. of the firl1 
SeCtion. ' 

XXVI. 
o may take Poffe£Iion of :l 16. OIW 

Thing either himfelf, or by a Factor, -, I. 
or Agent. And he who gives it away, ~t!-.. 
may likcw;fe deliver it etther himfclt; 'Ar. rr" 
or by his Agent. And Minors acquire fI~ ptr. 
the PolTeffion by their Guardians,· as!mJ. 
the Guardians may alCo deliver the Goods 
of Minors which are alienated i. 

I Afifcimur polTdlJoncm pet oofmetip(o,. I . r. 
§. a. If tit If'!. 'fill .,mlt. p.j[. Per procuntorem. 
tUtort'r1lo curatoremve, poncllio noM acquiritur. 
4.1.1. S. 10./. 10. S.2..f, M IIlq. ,tr'. Mm. I. IJ.o 
,~ ,. I. §. I. 

XXVU. 
He wbo CMet'S into the PoJTeffion of J.1. 7tt 

a Thing which he acquires from ano-PDf:!: 
mer, lucceeds to the lame Right, and!j; ';':: 
polfeJl'es neither more nor leIS than ,his ( 1m p. 
Author did pofTdi. Tbus Iu: who pur-" ... 
cbates Lan~ and is put into potTe1Iion 
of them, wUl potrdl iD the fame malloer 
" tbe: Seller did, the Sctvices w hicb 
May be due to the raid Lands, and will 
be fobjetl: tQ the Services whicb they 
RJay o'fle. 

I n.diclo nihil utftJIlius truuMre cW.ct, ~ pO­
tdl .i C'IWl ~lIj accipit, qulrn dI aped ... qua 
tradit. Ii 'l"tw' qub domjqiwa in ru.. "WId. 
id tradelado t~t. Sf noa habIait ... en ~ul 
:K:ciPlt ,.ihil truufl:rt. Q...uotin ..... 4atn~ 

I ff1DI{q1l1r 

• 



Of POSSESSION' and P.IlESClUPTlON. Tit. 7· SeC!:. 3. 
• 

XXVllI. 
lB. ()IIf As pone11ion is acqmrcd by tbe intcn-­
~ fhl tion to poner~ joined with the :i%ual 
it#1- (detention of the'Thing, it is likewiCe 
::':.loll. by the intention of not potlcffing 
~.'UJy longer, the Owner putting out of 

his hands and oOt of hlS power that 
which he did poACtS) \\.' hethcr it be 
that be alien:ltes it to another, or rtJin­
quifues it, he tnrting therewitb with 

. il:mmtion ntver to h-.i.ve j[ /lny more. 
And the hare intention not to rolTcfs 
any longer,. is of it. felf fu61dent to de­
pnvc 03C of the Po(fdflOn, :IS it hap'" 
pens to tbe Seller whom .the Buyer in­
treats tQ keep for fome time the Thing 
that is fold; for it is not any lonF the 
Seller who pofTdfes it, but the Buyer 
who po{fc{fes through him "", 

- Fer! quibuf<.'Umque modi. obIigarirof. iifdem 
in coctrItlum a,tns lib:nmur. CUm quibus mo· 
di. IcquirimuJ, iifdem in coqtnrium .au .n:mti­
'*'" tJ', i,rlW' nulla ~dlio &eql:liri DiG .Dimo 
k axporc.focdl"~ ita.ctUlll am.ittin#. aiii ill qua 
llttumquc: ~ conmrium athim, I. 113. ff. J, "1' 
jttr. 1.8. f. M Mi. wi . .",;n.".u: Amini &; ani­
mo I0Io potc:4 (pooar.,) qIMmvlf acquiri DIm po­
teIl/,J. So' .•. Proderdiao babctur quod do­
miocu d mectt ib}ecmt. ut id numero rcrwn {Il>­
arum die aoAUt. So ,,"7. ¥ M IW. JnJr[. 

XXIX. 
1,.:r!tift'1 We muft not reckon in the number 
,., (Iff orThi~ J'dinquifued, thofe which one t -1Mh has loft, nor that which is thrown intO 
~ 't:'" the Sea in a danger of Shipwt.lck to 
., tlwsr.fave the VdI"e1, DOJ' thore. wbjch are 10ft 
. -~I"'in aShipwrack. For altho' theOwoers 
<{::~ of thore things lofe the Potrdlioo of 
:.:.:' them, yot they rcl2in the Propenl', aad 
,./hIJ. the Right to recover them. Thus tbofe 

who lind "I:hilljp of thiI lUnd, """"'t 
ImIte ~ Mallen of them I but 
..... C>bUpI to reftaoe tbcmi ~"'uant to 
che RIlle. espIaintd il1 their /b',; •. 

'0 .... .,u "" 
• 

• a.. lit. k 6 111'1 F cpaid IlniffIHll At ___ ........... 1 .... ,..01.., . 
.............. .....rnp ..... 1Wn 
~nu~s.J. r..Mf. wi 

ther comes (0 poRtiS, and has been in P~:fon .., 
poffcffi.on (or the Ipolce of 1\ ye.'lt. Fo~,%: 1,.1-
a yeat's PolTcffiou even in the penon ot',: ptri: 
aQ Ufurper, if it h:lft. been pe:ace:ililc :md . 
unmoJc:lt~d, makes him to be confider-
cd as a juJU!oOcfl"or, and even :l$ M"3f- ... 
ret, until the If\lC Owner make OUt hit 
right in order to recover hi, PofJ'cf~ 
Goo' , 

• Vi pulfOl rcRiruendos eflio. iI)tenJilb ~t'IUplo, 
.Ii nrc:d~m utilis annul exceflir. ('cftlffimi JUri! eft 
I. ) . C.N, 'Iii. Sa! tbcrightftDdl .'\tdde of the 
firn5ettio;n. 

SEC T . Ill. 

Of tbt EffiC11 ifPbffiffl#ll. 

The CO NTE NTS. 

I . 'I'bt fi,jI ejfifl .f Po./foJli .. ;' lhe .F. ... 
jOJ",tnl. 

t . A,,,,brr ~ffi!I, is 10 aaplirt ill (~'Iam 
taft! tht proptrlJ at fhl fl"'~ tin~ 
IhlZl one till"! ~"'1I p'fdfi(JI'. 

J. Allotlm'IiftS, to 4(1t#re t/i,Pntpm)' 
by. 1"'$ P'./foJli'., 

4. A""1m elftR, if to ",tii.t th, Pojfr./!ar 
be "'jidm' .. M-I". 

f · Ejfler .f. fair on. bmjl Po./foP, •. 
6. Ejf,fl of. kn •• ijb Po./folfi'" 
7' bJlilfi .. PY l'rN. 

I. 

T HE mon natu",1 c!Tea of Poifef- .. "'''JI 
{ion, is to PUt the Property in ufe, tffi8" . 

and to give to the Pro~rietor the aftual7!t:;,; 
exercifC of his ~igbt,bv enjoy~ tho ~dt. 
Tbiqg, and dir~ng ofit. And it is 
lOr tbe fake of this ur., that the Poifei:-
Gon is naturally linked to theProperty '. 

• r."P'Iotu ' po/rdT ..... kponri"""l"""I.l.8. 
c. "~" /'If. ... "" """" ","do of 
tbe 6tft '. ~ 



The C IVI L LAW, &c. BOOK 1II. 
• . . . Thing is t:viaed from hitO, he Ihall re­

. Donuruum, fW:1m tx. nltunl.i poKd!'~ m:, \ 110ft 1\0 part of what he enio~ before 
PliJ'C. Nern filiu. alt. EJufque m nftiglum re- I d . d' B h 'I bl' d 
mJIlC"C de h is qwt .tura. mal, czlo<Jue a~lunnir ; t lC emil11 • , u~ C '!U 0 1St 
Nm hxc protinw eorum bunt. qw priQu polfd'. [0 tenore (he hUlts which .he J'ellpcd 
fiorwn corum upprcbc:Ddcrint. 1.1. §. I. f. "tM!, afrer the d¢ma~. For he ought (0 

... tmtift.f'if. ' r:. C. ~ ~;r have acquiefccd to the Demand, feeing 
S"tll'n 1fl\"mIOl'U lIunt. ,. t • '" • - '-rtf •• 111j.. • n. b h . 

Sc tbI:: lira Articla of t~ {econd '. It \\';15 JUn., :IS ;lppcars y t c event of 
e \ che !LvlEbon j and afrO' the demand he 

Ill. could not pretend :101: longer to be ig~ 
3. AnMhtr Poffeffion hath )ikewfe this effeCt, nol'llnt of the rjg~t of the true Owner, 
'J /I·IlI- that jf in the time that one ac:quires ir, which igllof'J.nc;c was the eaufe of his '::0;:: I'} the Property is not joined therewith, it hone fly nnd int~grit'Y r. 
.. /110': I'flollow~ the P.ofi"effion, not in the fnme 

ftf!illl· jntbm that one enters into PofT'effion, 
as in the ofe mentioned in the pre­
ceding Article; but by a Pofreffion that 
is continued doting the time regulated 
for prcfcTibing. i Thus, he who buys, a 
Thmg which he believes the Seller to 
be-Owner of, ~ yet belo')gS to ano~ 
ther) does not become MaftCr of it in 
the moment that it is delivered to him 
by the Seller) but if he continues to 
fOrtH], it during tbe time limited for 
r~fcriptitm, he will become Maftc.r of 
ir, e"l!ll altho' the perfon of whom hc 
bought it had polrcOeJ it IUl:lviOliy e. 

• lure civili conditurum fllCtat, ut qui bod 
6desbeo qui dominus nOli erat, ~m credere; aim 
domill\llt'l dli: .. rem cmnic. nJ ex don:rtionc, aliive 
(j~is j olla aufa flCcqMJit. i5 cam (ufuapcrt:t) 
~t ;, tljlK.'. 0- '-I. ""'p. ~1I.1(p'. V. "36. ,: _ 
... ,;. *1uf'·!.g· 
~m't'i' (poflCtf'or) mil, fide polT.de:It, quia in­

tdbiit rt alicnum tuadum occupiJre, 1amen Ii :!Iii lion. fide acdpimti a-adidcrit. pateri! ci long! pot. 
fd1"1ODe ra tcqtdrl. S. 1. ;.ft· " IIJIItIlJ. 60 J.,. 
'.,,·I"fr· 

IV. 

VI. 
:The Poffdlion of him who poffdrCS6. q", 

knavilhly, bas this effect, that it bindcrfi4 hI .... p, 
him fi'om prefcribingJ, ,andobliga himPQ/tt-, 
to rdlorc not only tllC Fruits which he 
has enjoyed, but lik,cwife thore wh~ch :I. 

careful Hu!band might have reaped 
from the Land or Tenement which he 
was.in polfdlloJl Ofh. 

+- """"" This i. b~ another efFca ofPor­
tftn, II II (dJion, tbat me PotreRoI' is conlidered ;;;':-,.1$ Maller of the ,{hlng, almo' it DlaY 
..."."""" b"fl\'Oll'.bat hi: iI not 10'. 
"" 101'111', 

• UCuapio non C'Ompc:til (furi &: ei qui per Yim 
poGidrt) quit {ciliM mllO fide J¥)frwkat. §.!.".. . 
• af-... Co"",· I_t.,ftft'lpt. Noa~ Ioap 
poI'dflOM (flui) [cit aliellum dfe. L J. §. 3· ff. H 

'"1,' :: X',f:!"""",kll tf Inllrlj. O{b _ DA~ -,. 
VII . 

All ,hat has been rllid of Potrdllocl in 7 1<1,. 
this and ~ Sea:i~"fi"" , .. '" H "'"'" of'" fo'" '011,,", pwp. 
DOt .0 be, of the 
of Vfurpcrs, ...s, or knavilh lIoIfdIDrs, 
.... 0 bow .bey poI\OIi whitt bave 
no right to. For ROt an: 
coiUiilertd u PolIi:Ifon, 

ICC"'i~ '" 
thore 'hc:'~. 't/pog 

V. 
f·.,.at( The Po!fcfT ... of. him who J"'I!:c/I"C$ 
• fo .. .-,I with coefcieoce hIS th_ ~I 
}fl.. hf he is iponIIt of~ botter 

t.biIiR . tbm 10il .. n, ~e 
maka 1t.is FRilts 

thole " ~."L 

• 



• 
OJ POSSESSION and P.RESCRIPhoN, Tit. 7, Secl:.4-
1 Ne quid per .Im .mimNf, eti.lm lqibus 

,ulii. proCpicitur ~iCONm &. prinlorufn. nee 
DOn 81: conllitutioaibua prinoputn. l. I. t·1. f. Jt 
'Vi & J.,H .rm. 

Q!tl rdlituc:rc julTu. judid nora Jnret. (Obten­
den. non pofk ,dI;iruere, . ft qunlem hIbtlt rem, 
m-nu miliwi offiCIO JuJica.u co pollC/flO thnr-
1Crtur. 1.68. J'. • '" 'ImfIIit. 

SEC T. IV. 

Of the ""tu" ""d ufo of Preferip­
- b.n, 4nd of t hi "'''''''''' in which 
;t ;S IKqu;"d. 

'" •• ",nN0 body is ignor:tnt of this advan­
,.j "ft." age, 2mong others, of Prtfcrip­::!trt",. t ions, that they aTcert:lin to PotrdTor1, 

the Property of Ellates, after a Polfef­
lion that h:u Jafttd during me time re­
goIated by Law. But .1'ho' Prefcrip­
tions (eem naturally to be necdrary for 
this ufe, yet they were not fo by the: 
Divine Law, which ordained tblt ' the 
Efbtc:s which were alienated Ihould re­
(urn to 'he firft PolfdTors, every fiftieth 
year, to be computed from the day of 
Oflablilhing that urag!', and that one 
fhould have power to alienate only the 
Enjo)"ment of hiS Efbu:, for the num­
ber of years which Ihould n:main from 
the day of the Alienation, to the [aid 
fiftieth year, which was to rcftorc all 
Ellates to the Families of the fir!! por­
fdfors. And. likewife thefe Alicnuions 
could not be made, except with a per.­
petual Power of redeeming the Ethte 
whenc:vtt they would . It was only 
Houfes fituated withio waned Tow"" 
and which beloll4[ed to others (ban Le­
vites, that could be alienatN for ever a., 

• LIIIir. U'f. 8. 

Thia Divine lAw, which prohibit«! 
perpctuaI AUcnationa, in oNer to ex­
iiaPUh the de6re of inaa.fing our 
PolICfIioaa, oboIiIhad by d .. t means Pre­
ICripoiono. But rho ICttcr of thi' Low 
being DO Ioogcr in lOre:<, ODd A Iienoti­
ON "hicb tTansftt the PIopa'Y ti" 
~ .. ) """'g .Bowed with us, 'he iI" of 
~ont .. wholly natural in (be 
ftato oDd condition we an: in, aod ro 
MCIIfar\r, the. withOUt chis remedy eye­
~ hIdiiti:r and every Po/IC!for b<tng 
IiabIo Q) be QoUbIed to all eumity, there 
.....w _~ per!i:a:dTunnce of 
• tift .... \>o6"dIion: And e­
_ 1IocIi: ..... IlaaaId cbance to bo •• 
die oWei p,.au, wwId have molt """" '" be....... if topI1er 'Irida VOL. I . 

• 

their PoOcaion they h.d no, preren",d 
theil' Tilles. '" • 

And thcrcf(,re altho' there were on 
other rc:tfon td jllflify the ufe of PrC!J' . 
fcriptiollS, betides the: publkk adV'olntage 
of afcertaining the quiet and l~u'lhty 
of PolTeffors; it would be jud: t pTC\­
vent the Property of Things from bCJng 
alwaY' in In uncc:rt:t.inry, leaving (lin to 
the ProprictOI'l :t time [ulliclcnt for re­
covering ~he po{feflion of their Eft.tn b. 

But it may be, faid runher, th:lt Pre-­
fcriptions hllve othCTwifc their Jul1ice 
10d }hcir Equity founded upon tIle Pri"· 
dplo which has already been remarked, 
th .. PolrdrlOn being natur.Uy linked (0 

the Right of l)ro~y, it is Jufl: ~ prc· 
fume, that as it is the Maller who ought 
to polfe&, ro be who polrdf<J ought to 
be Mllfh:r: and that the: :ancient Pro· 
prietor has not been deprived of his Pof· 
rcillon, without jun: ewe e, 

• Bono publico ufunpio introdufu taJ tIC H::i­
lIat quarunWm rerum di~, &. Itre fmlper incertl 
dominla e/fent. C~m iUffiaTtt domlnil ad l"9.ul-
rcodu rtf f .... !blud remporIJ fJQtiulJ\. I.,. ff.J • 
.. ",/.do .... . . $II. ~ .4!'tKII I{ tlx Jrl s,o" 

The 'fame reafons which make tll:tt :1",fo'¥­

long Pofi"dJion acquires the Pr0-rerty, f{ .Il (flTl 
aocr thllt it ftrips the ancient PropnctQr;, " acw .. 
make likewire that all rom of Rigbts 
and Acquifitions are acqu~d and loR: 
by the clfca of time. Thus,. Cn:di­
tor who has omitted to demand w hQ.t j, 
due to him, within the time regulated 
by the L>w h:lS loft b;" Debt, .00 the 
D ebtor is ducharged from it. Tblb, 
he who has enjoyed :t Rent OUt of 2ft 

Ellace dUring the time rc:gulat«! for 
PreCcription, aMOt afterw.rJ, be <1<:­
rrived of it, a1,ho' he Ihould have no 
other Title befides bis long enjoymcot 
of it. Thus, he who has ceal<i! to co­
joy a Service during the time limited for 
'Picfcription, has Toft the Right to it : 
And on tbe contrary, he ~ho enjoy, t. 
Service, altho· without Il Title, :lcquira 
the Right '0 it by • long enjoymenr, 
unkfs ,here be lOme Cul\iim whteh dJ­
..as otbmvii:', And in g<:nml, all 
roru of prcteIlr""", &lid RIght> of an 
!rinds ... hatr ... cr, an: acquitCd arld loft 
by I'1'o(cription, unIoU ,hI:)' he lirch " 
the La hm: pan!colruiI exccpttd. 
Thuo, we leo....., effi:ds of Pn:(crip<i­
on, or ndIer tWo "'ra of PreCdi!>bon. 
0'* wllich acqui... to 'he PoirdTor 
,he J'!'O~ of .. hat he JIOIM'es, *'<I 
"hii:h rIiWIb the Propri«.. ~ h' 
... bcauli: of hi. not pt>Mng: 
AliI tile other, bywh;':!! ,1\ ",1m- kitiiltr 
or Rls'!ts a... Icquind, or 1liii, --, 

Q.q q • 'her 



• 
Tbt CIVIL LAW, &c. Bo oi TIL 

~her there be any polfeJlion of them, M 
in the cl\fc of the enjoyment of a. Ser· 
vice, or whether then: be no ~nCffion 
It 1llJ, 2S in the lors of a Debt for want 
or demanding it'. 

• $W ,I. In,n,t' .Arftrh .J thU Stili-, II1II '" 
,wu .... Iff' """ fWI'~ , 

All thcli: fom of Prcrcriptions by 
which Rights are acquired or lofl, arc 
grounded upon this prefuml?uon, tbllt 
he who enjoy. 11 Right is luppofed to 
have (ome juft Title to it, without 
which he bid not been (uffe-red to enjoy 
it. fo 10118.~. That he who ceafcs to Co'\(· 
ercife 2 Kight, has bren divefled of it 
for (ome jun c;ulfc: And that he who 
has tarried fo long time without de· 
nunding his Dtbr, has either reech·ed 
payment of ir, or been convinced that 
not.hing was due to him. 

r ... ;nJI/ We mufl: diO:inRUith t."'WO forts of 
RIll« ,.... Rules relating to P'refcriptions; ·thofe 
~ which concern the different mann,c:rs in 
tv'" I hieh the Law, have regul:ttcd the 

time for prcfcnbing; :md mofe which 
refpc& the n:ltUft' of Pmcriptiom, lheir 
UCCi that which may be fubjett: to Pre~ 
{coption, and mat which 1$ not; that 
which renders Prefcription ju11 or \' i(li~ 
ous, the pc1fons againtt whom Prcfcrip­
tion dots not run, and wh:u: fort of 
PQrrdlion it is that .is required for prc­
fcribingj what may interrupt Prefcrip­
tion, 3nd other mattors of tne like na­
ture. Thefe arc Naruml Rules E­

tho(e which 

is 
So 

and 
: And 
R,."". 
b= 

to give here a (hOrt AhrtraCl of what 
was III lire touching this m:mcr in the 
lime of 7.ji.i... And it w,lI be cary 
for every onc to rcc, in every place, 
what the ut:lge of that place is, u to 
the times of PrtCcription<>, and wherein 
tbe fC\cr:t1. Uragcs diffi::r from the R,.. 
ma" Law, or agree with it. 

Pn:fcription in Mon.'ables, ,~ ac· 
quircd in the fpace of oorce years c• 

• Si quis .lic:mm rem mobilftn, Uu fCo motta­
tem in qlllcunque ~ live in ilaliCi. fi~infAl' 
"Indlll, bon~ fuIc per contlnuutn triennIum cktj.. 
nuerlt : is nNno jure am pmftde2t. qlDli per ufu· 
Clpiont"nl em Icquifium. I .... C. M "'«. "lta/. 
IIIfI. tit MJIIt. &'-1. I"",. ,,4"', 

As- t() I mmovClblcs, the RD.tlIIS maie 
djlli:n:nt diftinatol1> in the Prt-fcription 
of theUl . 

Th. rur and hond! Polfelfor. who 
h:'1d a Title, prcfclibcd by :I. Potrc:ilion 
of tco yeat's among l.hoTh who were 
prcfcnr, and of twenty ye-.It'S nmoAg 
thofe wllo were ahfent, altho' the perron 
of whom be pllrch;uoo h,d porrdfcd it 
knavi!hly. Af)d they r':PlI1.ed thofe to 
belrercnr, 'Who had their abode in ooC 
'3n dle fame Province r. 

, Super Iongi trmJlC?lis p<d'cripriOnf, 11- ex 
ckcern .eJvigitiu aani. itlttodoCltur", pcdptcutl .,.. 
C:lndmuJ tit Jj1'e ex dooauone. Ii"e ex aii;!, lucr:a· 
tin c.uJi, bon~ 6Jc quil per dcttm, vel iipri 
:In~ rem dctirt\l.It'k probctur. adJedo {cructt tm!· 
pore ttum priorit polfdJioni. memonttl IOngi 
t"tmporil exceptIO (me dubio C'i corn.pc:tae. nee ap­
c(\f1C)Ot lucm'1'1e Ullfz rcpeibua. l . J 1. C . • ,,.r,,.. "",. It"". 

R ... w UnomUJ, ut fi qui. nu1t 6de ft:fD pot. 
fadau" *It pa 'fmdmonem, """ per ~. 
:IOr'1IIitv =1: rnn aliawt; CJ.ui ....0 ~ ..a.o 
,. QKn~ fibi. hoc: ~ iDrn dDcIem ... 
QOl [nt(T ~ &; 'figinri iIaIC!" Jbbtn .­
caatcftal:ur t.iI:. JiamdAIl'I ~ aaptoran. .., 
"'iGDCm xriPJCfttnD. ..t ilium. iii qutllli", 
IlID q_ibtt modo traoflatr runt : eum qui tala 
rft hibn, firme. .s habere. poll dccmaii l'idefica 
inter ,...aue., ec I'lccrmIi ~ tbleota di.faa.. 
film. JlftI. 119· ~7' ;;. 

Salcimul hllP DOC _f. DIIP. ..... 
elk h Q ridetur. FE,1a dritacc ~ 
~'''''''';' _e.6_do. 
1ft ...... til ndnR prw_~. ea_ Jaw 
.. nC. dIG ntari. I .... C. .. "Ijr ..... .... 

He ..... r<GCd ",iIh-.. Ti"'-
~ • Porrdliml efJ~ y..,.. ltd ,/!at ~;Z:r.~. 1Ie .... W...,.. . 
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OJ POSSESSION and PRESCRIPTION. Tit}. SeCl+ 
• SlI:Ut in rem fptl".iaIes. it .. de unj~fi~t~ Ie 

petfOlllles aOlonCJ ultra frIginr~ Innorll11l {patlum 
minime rfotcnd:llltur. Sed It qUl reS', vel )ut aU­
qui'll! J'Qt1uletUt. vel perlOl13 qu:thcunqpe $lionc­
ftl pe!'ICturione pulfctur. nu,llumllTUot oit agenti 
Iriglnta ~Tmorum pnd'aiptio metutocb .. I. J. C. tk 
"~flr· JO. wJ 40 -. 

The Acnon for recovering :l MOlt· 
g:1ge did not prcCcribe but in the {pace 
of-torty years, when tbe'T'hing mort· 
gaged '«'as in the potTe:fiion or tbe Debt­
or, or of his Heirs, or even in the 
hands-of a tbird penon, if the Debtor 
was ail! living. Tbus, the Hypothe. 
cary Afrjon tatted Jonger in [his caCe, 
t.h;\n tho bare PcrCon..'l1 AClion. After 
rhe death of rhe Debtor, It ta1led only 
<hirty ycars'. 

I Q!!amobrem jubetnus nypodl«:U'UO'l perfttu. 
tioaMn, qu:t rerum movctur &"Ith .d Ipud. dcln­
tarts confUl:mtiu"y vd .puel debitqrum hzrcdd:, 
non qJtr:a. qu~aginta aMOS, ell" quo tcmf'O": m­
ptt. prorog:u-i. 1.,- Sd .C. J. fA4a'. l q. wI¥,. -. 

F.x quo b!(JD in fat2 (ua debiror ~crit. 0: 
eo quali fuo nomine pofJ'rodtntClll po/lcriortm ere­
dl{DICIlI. m~it0r:ffe triginu .nnarum opponetlr 
pnri'criptlonem. .1.;' 1. 

All the othcr forts of Preferiptiora 
of GQods or. Rights, of wh;tt n.1ture 
focver they WCft", and as to which it 
might have been pretended that they 
ought not tOlrefcribe in tbirty years, 
were regulate to forry years; cven:lS 
tQ Goods and Rights belonging to the 
Church, :md to the Pubhck'. 

I Quidquid pn:teritarum pl'zJcriptionum vel vcr­
bi5 yJ (cnflhu ll minu. c:otmnaur. impknlu. per 

ItIC in perpttuum ".litu(3m IC'gtm &ncimus, ut 
, 'luis contralhl:r, ti qu. lillllio. qU% C"ilm non 
C'trct e:cpKffim fupraJilHs «mpouli&J. pta{cri{'ti. 
o:nbus ronCl:pf1. i:J.IlDlIlOOam tllnm V~) fortUlrll, 
\lei eJcognira mttrpl"lll:uione lit~ dtlbrum txC'9-
dorlllm J3qweos evIdae pone- ",<btur : hull' Rlu· 
bmi,rmr ~ 6.n&ool fuccumbar. I5c. quadr~ota 
:mDOI'\Im curricuU. proculdubio fopiuur Nul­
lumcpt Jus p,,"rum, "tI /'f&nun i/I ~~t 

#11111{., wi,... ]' trrf-. 'luad przdiltoNm 
q~ -.nun QtinltuP'l dt Jug1 6J.tio, 
........ I. .. C. • JrAft .. 30. wl +0.... Sc:c 
lhe ~ AttJdr ot'ati IiIih Seftioa. ~ the re­
lDqu whidrarc dim made. 
~ ttrrlPOUMKlI IU.tcm pnd"~ dettm. 

ItYi~Qtl, bc~aQnorwD, ~EcddU. 
a: .. ~ fbd, rolam fJ~'8un;l. ICQo­

.,...,...~ O~.' ho< ip~ 
Iifudg !It Ut mcl.iw & hcrcdicanim. 
We4pia1nllW ..... 1Ow.IJI.t.6. 

have 

• 

thirty, forty yeln. And there are (Wen 
Come. of them which .have made fome 
changes therein, and which have recci~ .. 
td die Prc(cl'iption of thiny years on­
ly for Pcrl'onal and Mobilary Aaions~ 
QJld have extellded tbe other 1?refcripti­
ons to forty years. 

It is not nccdfary to confider the mo-­
tives of thefe different Difpofirions of 
the Roman Law, nor (he rCMoos why 
they are not obferved in manr of the 
CIlUoms. EveI)' UGge hath Its views 
and. ~on1iders. in the oppofitc Ufnge; 
c11elr JOcon~eqlCl1CCS. ADd it (uAicCth 
to remark here whnt is common to all 
thcfe different Difpofitions of the Ro-
1IIlfn L~l.\v, and of the Cuftoms, as to 
what concerns the times of Pretcripti­
om. 'Vhich conGUs in two views; 
one, to leave to the Owners or Thin!P', 
and to ~ho~who pretend to any Rights, 
a certatn tlO'le [0 recover them: and 
the other, to give peace and quiet to 
thofe whom others would diilurb in 
their PolTcffions, or in their Rights) :If­
ter the rRid time is expired. 

\Vc: mutt bke notice here ofrbe dif.. 
fercnce which the: RIJlJ1an.l.Aw mnkts 
between Prcfcription in gcner;al, Qnd 
tbat kind of it which theydifti~ilhcd 
by the MOle of tlfocapio. By UJUfAli" 
they tJ)e:&ot the roo.nucr of acquirmgthe 
Property of Thing>, by the dli:fr of 
omell!. And Prelcription had aIfo the 
(arne meaning, but it ligoi.6cd moreover 
the manner of acquiring: and loling all 
fom of Rights, and Aaions, by the 
fame cffc..'Ct Qf the time ~ulatCd by 
Lnw. \Ve make this rCllttrk here, on­
ly to acquaint the Reader, tbat thefe 
tWO word~ Pfl/Griplio, and Uforapio, 
which we ihall meet with in fcvcr:U 
Laws qUOted on this Tide, arc to be 
taken in tbe fenCe which the word Prc­
fcription {ban have in the Articles where 
the faid L:aws !hall be qUOted. For we 
ih>ll nCVQ" make ufe of the word Ufo­
"piD; tbat of Prdcription being com­
mon by our Ufllge, bQth to the m:mner 
of oc;quiring <he Propeny of Things, 
and to chat or acquiring """ 10Gng all 
forlS of Righu, by the CfI'ta of cione. 

• v. L ... C . • "".,. "-f. ",. J, ~. 

Bd'ode.s thdi: (ev .... 1 fom of l'rek:rip­
tions of the-- R.",.,. Law which. have 
'-iu&r- mcntioned1 there are in F,_ ...... rom of Prderiptions eft ... 
blilM:d by tlM: Ordinances, aiJ4 by rome 
QoIIoona ... bicb have f'CRUIoI:cd thC: time, ...... m be ~ere adCltd· to .he other ...a <I l'mcripcionl whiCh have been 
mmriNwd. 

The 



486 TIN CIVIL 
n.hw'w The ACl:ion which the Kindred of • 
I{ IHn-t- Family h:1\ c for rcd<rming Lund,. thnL 
tIM """'1; :U'C (oW out of the Family tQ StrangL11, "".:u' (whicb is c1~Ablithcd in general throug~­!' F~. out the whole Kin~m, by an Onh-

nanee of the month of N~(mllCr, IrS!, 
nnd in particular, by fcvcrnl Cuftoms, 
prcfcnbcs in the fp:w:e o~' onC year, ac­
cording to the fau~ Oldm:mcc, :md dlC 
Cuilo"". . 

atjnf"fIIJ. Rercifions and RdHtutions of thmgs 
to their fonner frate, pl'efcribc it) ten 
years, purfiumt to the Ordinance of 
1(10. art. 46. md thnt of Inf- c.8. 
:ut. ,Q. :l$ fuaU be obCclved in the P,re. 
~nble to the firll SelDon of the TItle 
of Rcfcifions. 

......... Atlions fur the W'g" of Servants, 
U:'J:IS. prefcribc: in one yor, I\ccording to the 

Ordinance of 1 po. art. 67. AOd fome 
Cuftoms have alfo fixed to 000 year, 
the Feco or Dem:md, of PhyficllUli, 
J\pothecades and. Surgeons. 

MwthAlttJ TbcAccounts of Merchanrs, who feU 
A<mtMI, by Rcuil, and Trad~mens BIi~ pre­
.rJT;aJ,/- (cribe in fi.x momlls time, according to 
~1bI/.h the Ordinance of I riP. art. 19. 
~,,_ TheAaions which one ceaftS to pro-­
"T+-t. fccute for three yean together with.ouc 

any proc~jngs~ t~Ciure, ;uc loft by 
a Pmcriptlon which 15 called Perc:mpu­
on, which has this effeCt, that the In­
Ibnce is annwled, :md has not fo mu!=h 
as thl; cffi:Ct to interrupt the Prefcrl~ 
tion. And if the Deman'd were not al­
ready c:xtinguilbcd by Prefcriptioo, and 
thac tbe pliintiff hid a mind to ~~re-
cute i~ he would be obliged to .~ 
a new Ioftanc-c; 2CConhng to the -
nance of Ir6;. an;. If. ~his Perc?,p. 
tion has fome relation to Wb2t JMftUU" 
bad ordained, that Inllances Ihould not 
laft longer than three yean' .. W mch 
it is not our bufincli \0 c.xplam 10 (hiS 
place j, for beGdes that this Re~la[ion 
docs QO[ agree with our UrOlge, this 
matter does not come widlin the dtlign 
of this Book. 

Bo 0 K -III. 

The CONTENTS. 
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OJ POSSESSIO. and PRESCJUPTION. Tit. 7· Secl:. 4. 
the cfJ'\.-ll: or Time. Thus a nlr and 
hoJlt:fl PotTdfor acquires the Pt'op<:rty 
of an Ellatc by • petceoble poffctlioll 
during the time reguutcd by UW I and 
1 he :zncicnt Propnetor is flript thereoF, 
for having ceded to p<>ffcfs it, or to de-­
m:md jr, i.1un~ the {:lid [ilne. Thw a 
Creditor lofcs fil-' ,debt, for having ()(Dit­
to..! to demand it within the time limit­
oj for Prercription, ,and the Debtor is 
duchargc:d from it by the long filc;nce 
of his Crtditor. Thus other Rights 
are acquired by II long Enjoyment, and 
arc: loft for want of cxerclfi.ng them· . 

• V(ueapio d\ :11:1,':&0 dominii, per COIItmU2ti­
ontrn pllfdflOftil ~l1:Ipor l' Lege ddiniti. I.). f til 
.fivt. 60 Mfl«· S« the ninth Arrick. 

Longi llCmpori. ptd"a/p1io JII. qui bor.~ fide 1tC­

«pl'.m pofltl'flOl'II!:m, &; COIlDDuatam: flct intef­
ropuni tnquicNdhw: litis ttDUmlnt, [()jet p:llTOci­
Did. 1.1. C. ,. /f'fo'. ""1' ,_,. 

II. 

I. lh.... Seeing Prcfcriptions have been efta­
mour hr- blithc:d for the Pubhclc. Good, [hat the 
Imf-· ~ PJopcrty of Thin., and other R •• I)" 
.,. .. III <J8 be I . ." . P 
foil. may not a ways In an uncqtamty, 

he who has acquired the prcrcription 
h:lS no need of :l Tide; the Prefcripti­
on being to him innad of a Title". 

• Dono publico u{uClpio mtrOdulb cq. ne feili· 
crt <iuarumdam rmun dill &: hrl remper incerll 
domlM dfnlt. I. I. f. til "fw1. 60 141M. 

'rib .A;t~/I u " lit ,."MrfI-.I ., '( htfMIJ­
.. hiell m#IJ 6l Mlfl"rrJ 'JNl'*'t .. 7ltb, AU"., rf,/II 
IWfmJlIIIr. t{ ,m .. J '"AlmIJ J'ATJ, ;f ..J.id} _,., 
I~ ",., ~ til lIN PrtIlltiNl, MJ.llfth fotP'ft, .. 
7.1th. 

III. 
3. wr-It Prefcription being fOllnded on thedu­
i.e ~,. ration of the PoRdTion during the time 

regulated. by Law, it i~ olCq\ured only 
aIt", the I>id time is eurfed'. 

lV. 
If II PofTdTol' ch:lnces to die before i. 71A'IF 

he ha.'i :lC<}uil'td the Prcfcflption, :uvJftJIWtj:s,. 
bis Heir continues in pofrdtion, ","C :f1'~.u:: 
join together the time of the ppJTdJion AMI:!. ' 
of the one and the :lnd the Pre-
fcription is Heir after 
the polfcniQIl aod his 
own joined la.1l:ed the 
time rtijutol.ted And tbe 
f.'ln1C thmg, holds of the 
Buytr jOIO<..-d to 
whom he (uccccds, 
of the OontX and 
gatee and Tdbror, 
manner of llU there 
lively, having right the 
othtr d. 

f l"..ane tTibuunt .. (aocdrJOnCt poIfCfl"*lIl1n) htl 
qui i. IocuJII a1iorum rucudwlt, Styli 0' 

trXha, tin "olunt=e. Haredibu cn;m, & hiJ qUI 
wa:dWrum loco babmtur, .dauar U'Cdl"1O tdbit«I". 
L '+ S.I f. M In,. _. ,,40'. Emptofi tc:mrw 
miditOlU ad uGKapioaem proa:dfr. 1.1. S. 11;1. f-
Ir' ...,...~:.!. .. f· .. - . ..,.. 1'J"'rio 
d:ladam eJUI tfmporil quo flUt ~PUJ 
toftaorcm. ~ eft. I. I,. S. ,I;I./''' M~ . 
... .-../4- Sal 6:: it elli d~r:ldl ittcdf..­
Utctw Lt. pcftOu qal Cj~1 Ilon.1rit. I. 13' ~. I i" 
,,_. LI'. C. I; !Nfl . ..,.1""" 

v. 

• 

• 



Tht C I V ILL A W, &'c. Boo!: IlL 
Jl1.'IIIjU tm th~ Plcl'criptlon, by joini~ to his FOr ... 
/'If!1ir. fellion that of another pcMoo frum whom 

he "loa not dC;JWC his right. ThUll, for 
• example, if nn Heir rofrc.-tr~ during tome 

time :l Thing bequeathed to another 
perf 00 berore it is delivered to the Le­
~atC'e, whether it be that they wait rOt' 
the event of the. condition of the Lega­
cy, O( tholt it is occafion.ed b:l.~1y th!,?' 
del:lY, ~he tinl.c of tha.t PQffcOlOn will 
fcrve ~o 2Cquire the Prefc ription ~o th,e 
f:lid Legatee, :lItho', be does not derive ,blS 
right ITom theHeJt t , For the poO"eGlon 
o(thcTcftamrotary Heir, who~ICnts 
lhcTeftaor, Is confidered, as if it were 
the Tdlator himrclf who hod polTdTed. 
Thus in [he like cafcs, it is by Equity, 
according to the circumfUnces, that we 
are to judge if the P(lifdJi.ons of feveral 
penon .. m~y be joined (. 

• An brredis poftCrt'1O tCC«b.t ~o) 'tUb· 
mw. &. puto Me puti. live: fllb CQnditione fuerlt 
reUdum, dicandum d&. id temjmil quo hzm poC. 
taiit. IDle exi~ a.ndit.ioncm, 'lei rdlituti~ 
~ rei, I~ioproficere.l, I), §,Io·f "MIt, 
1/N .".",. ,.,., 

I Dc aclcitloulblu r<'~.cmUI12 nihil in f!dllCtU­
llln, Iltque gencraiitcrdefinirTpolfumus: coo/illunt­
enim in foli zqWt:ltt. I, It, f'. tI, Jrwrj. '''''1' 
/f'¢". 

VI. 
,.h/PJ1iou The peIT.Hions of divers pofrdTOl> 
iWM/IIp"I'who fuccecd the one to the other, are 

joined ollly in the cores where they fol­
low one another wiVtout interruption. 
But if then: he any interval of anoth~ 
.PQffi:ffion of a tbiril perfon who has jn· 
tcrrUpeed tholO poOQlions, the poKef.. 
fio", which hod preceded the faid inter­
ruption woukl. he ardcll to [he Ian per­
Cetrar, For PrdCription is l1.cquil'cd only 
by a <o",inned poKcffion, which one 
enjoy> . peaceobly during all tbe ~ rOo 
8ulat01 forprefCf.lbing s. 

VII .. 
The intervals in which tbe potrcit"or7.JlIrtI'Wu 

ccafes to excl"circ his poffdlioo, do not"';''''' ill· 

intcmlpt it, and do not hinder him f.ffi7:,.tN 
from contin~ his Prcfcription .. Thu., r 

when a poJTdTor being either abl"CIlt, 01' 
neg\i~ent, ccafes for fome years to go 
upon his Efhlte ru'ld to cult1v~te it.; he 
retains nevel1helc!S hi .. poff"clIion. And 
'he joins not only the times of his aCtual 
eXefdfe of his PoffelTi.on, but he adds [0 

them likewife the interval wherci.n he 
ceafed to cxcrcife it h • 

• Licet poifeffio ouda Jnimo 1iet;uiri non poRir. 
t:l~ folo :mimo fet.lncri potdl Si rlgo pnltdip. 
rum lIe(erpm poJTdlionem. non de:rdinqueadi ~ 
done, tl'\1nJatio remporc non coil.lifti: .fed rnetu. 
Ilcuffit2te cult11T'lm corul'Q diftuJill~ pfZjudic:ium 
tlhi ex m.nfmiffi tempotl. ifljuti1. ~ DOQ 

POtc~Jl. I. 4. C. J, 1'C'f. & rtl. ~p: Sec. tbe: twmzy 
{oum Article of the fecoud SClilon. 

VUI. 
It m"l' happen that there mar be ans ...... 

interval without a polTdfor, wruehdoes"iI,*"u 
not interrupt the Prcfcri'ption. Thus~;., 
when an Execuror,who ... ascither~fcnt,,,. iNtr: 
or was ignorant of his Right, does not",,, II" 
take poJ[cffion of the Eiiate till fome PrtfoIJ'l;" 

time :uter the Succcffion has been op~ 
he. wilt neverthelefS join .to his polfdTwn 
that of the deceafed, and eveD the time 
of the Intm'ai between [he falling of 
the Inheritance, and his emri~ to the 
~frcffion of it. ~'or the Goods an: pre-
jerved to the future Heir or Uecu[or, 
and arc as it were pofreJTcd by theInhc-
nunce it relf, whiCh holds the place of 
Ma!ler'. 

I u.Dtu .... _ Jemn obtiDlt: 8t rcai Iii-
ceNt, bmdf ~~ toOl,.." ... ' ~) " 
c:zterh &cceBOribu'. fiN' .... tiKcdIirk. 0.. rolh.i 2liCfIlid lit "j .... duned.idlna L I,. Sol, 
ntf·f.~u",s-. 
v~ .... ~..., ... .......at .... 

.,d ~.... c:dIk. ad ufi..,.,.. ..... 

,........L •.. S.'.~i9#.!:-.JI'o~~" ..... 

".J~:: -;:::.:1,;1.;1:' - n=~.:;r 
~:t~~~~~~~~: .. ~~" 

~..,~~~ 
, 



OJ POSSESSION and PRESCRII'~ION. Tit.7· &&·4· 
the Law makes no exec-prion thereto, 
as will arpear in the filth Sc8:iol1. 

I 7W if A rf/'lf'~ ( I. RJJtI txpbi1tti 1# the 
,.., )r)..4m~1tJ. • 

X. 
10. ~~, The ufe of J,lrcfcription is not only 
_ .l/lj,. to :lcquire the Pror~nv [0 thore who 
/f/IJ"'" ha.ve prtfcnbcd by Po'lfcffion, and [0 

".. di,'c!l the. propritto of it, who have 
.fiilfc:rc:d othcn to prd'ctibc j but there 
is yet another life of Prcrcription~,. in 
which poffc1flOn i, not n<."CdTary, WlllCh 
is thar of anoulhng the Right and A,c­
tions which one has ceared to (.'Xerolfc 
during :1 time fuRiciem for prc:fcribing. 
Thus II Creditor lofes his debt, and :lil 
Rights and Aaions arc loft, althoush 
thole who :rrc Debtors of them poRd, 
nothing, if a demand is not made {'If the 
debt, or if Doe cearcs to cx:crcifc his 
right during dlC time regulated by 
uw'". 

XI. 

II. JlA} One mny acquire or lofe by Prcfcrip­
...,.. _ lion certain Things which are out of 
,w:fcNu

tMi 
Commerce. And they arc acquired .by 

~ tf their conne.xion with others of wruch 
--.,a. ODC m~ have the Pmpcn:y. Thus, he 

who acquira an Etl'lltc to which is an­
nexed :1 Right of P;u:ronage, or of 
which rhe tvfanllor-Houfe hIlS a Chapel 
in it for (ftC uCe of the Maa-~, nlay prc­
fcribc this Right of Pattunage, and the 
ufc of theCh cll. 

• 

XII!. 

To :\cqulrc Prcfci ipti6n, it is nccetra- t t· A." 
ry to h:lVC poRdfed hontftly ~nJ hlirlv,""'''-fit{ 
tbat i~, th~r the p:ltrdfor mull hA.v.ct ::" ... _ 
been ~tadcd rh1l' he had !l jun c.uue:J.: i~ 
of PoCfcffion, 1nd muft have been Igno--;'~. 
mot th:tt what he polfclTcd did bt-fons: 
to another pcrfon. Anil this intcgrl9.': IS 
always Ilfcfllmt'd in every poOeffi , if it 
is not prc'I\'ed that he. hlS poflHlro With 
a bold c(lnlciencc, lnowing the lhin~ to 
be another's P. But althO' an uprtght 
and {incere belief of onc's Right hi:: :l 

jun C;lUre which gi\'cs a. Right (0 prc-
rcribc, )·ct it is not alwaY$ tufficlcot of 
itfclf, and it is neccifalY 0\'0" and ",OO\'e 
(hat the Prefmption be not obfrrt.acd 
by any onc of the. emutes which fu.\1l be 
cxpl.llIlcd 10 the followmg staion q. 

, 8on:c 6Jcj emptOt' err..: vitictur qui ignon'l'le 
C'.lm r~ ahen3m elk, ::lUI PUD.y~t~rn qui ,,~ida. 
ju, vcoJmdi ho.bere, pucl J'fOC'U1':U'WCm, ~ut tutO­
rem. l. lO' f.rIf,,#6 fitt'. 

Noo proctdit C)UJ ufutapio qui DOft bonA fix 
v Utl.lr J!OI1idae. I. J I . §. I. f. .. itf-,. 0- ", ... 

Hu utua,Pio non coOlfd.it. qui fnII~ poK .... 
d"". ~ 3· ioj/." ofo< . .,. ..... -,.,..p. "" 
the tirll. Arm:1c: of !be fourtl Scdion of the Title of 
Proofs. 

, Ubi 16 iohj~ ufuapioocm. bona fide" poJTi­
denti nih,1 proiIdl. 1.1 .... ff. M -lotT!· 0- -fw. 

XIV. 

Seeing Poffdlion joined with a Gn- 14. /In­
cere belief of one's own Right, is luffi-f~"" 
cicnt for prefcribing Things which Q,re::-· 
C:lpa.ble of Prercription, and tbat it 
holds the place of a Tide, altho' one 
have not any other; the pofTelfor who 
has prdcribCd, whether he be ignoNnt 
of t11e origin and caufc: of his Pol\cflion, 
or that having h:ad a Title, he is not 
able to juHify it, will be maint:lincd 
:l:gJ.in(~ the ancient proprietol' who 
1news a Title. In the f:tme manner as 
a Debtor who has prefcribed the debt, 
has no need of an Aequitt:mce to be 
dircharged rrom the demand of hio 
Creditor. For Prefcription annuls the: 
Titles of the Proprieton and Creditors. 
AnJ they ought to blame themfdvcs for 
havIng neglO&ed their Rights for ro 
taug a. timer, 

, Bono puYia. a6ic:aplO intl'Odu6b~, ftC. felli­
~ qllll'umdim mum dil) &; rut femper IIICCI'I'II 
dOQllitb cfhe. cUm fufficcm dcmIII'I,IJ ad iactU1-
rmdM 1ft ruu. IbNn tcn~iJ fpltium. I. I. To • 
.... 6-.;..,. 

& r.- fpeCWo KtiOON aIm trpta ~m c,... -"" p .. "",u,,, ... L J. c .• /Hi. JO. 
_ ...... Stt die niatbArticir. • 

R rr 1.1 
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xv. • 

]n the places, and in the cafes, where Ir't"' 
Pl'ocription prdllppof« l\ Title to be:'", "­
proved, if he who hns pl'efcribcd ha$~ . 71. 
loft his, he thall neverthcle& be main.' . 
tained in his poffeffioo; provided he has 
proofs of the truth of [he Title wbicb 
IS loft r. 

r Longf temporis pofTdflOne n'luniti., inl'tl"Un:'a­
torum .mlffio nihil Juri, aukrt. Nee diwturnitalC 
pofTeffioob pattam fCC\lrltatem, nJaltlicium -'h"t'lllS 
turbare potdl. 1.1. C. tI, tr~fa'· _,_ '''"1. 

W8 r1NIJ .nJr ,IN 14ft ~ tbjl Anitlt I~ '" Prruirzm 
.m;th AjtMH ibt 1'rt{m/'l/f#f( 1m 1f1fil1.'mIJ Jtlfu. M.­

,,,.im,f " I~ Rotn~ /.trill. Sc:c the Preamble 10 thl. 
SeCnon, See the dcvenlh Articlt of the: t«ond 
Sc!lion of PlOOf,. 

XVI. 
The integrity that is nca:ff:lry f01 ae~ "·of­

quiring Prcrcn~tion is <:on(idered only - 'j: 
ill the pcrfon ot him who has po!fefT'ed,:ff::i. 
and the knavery of his Authqr outtht!J". 
not to harm him. ThlIS, he who "be-1fIIi1lJ hf 
licvcs tbat the Seller of whom he buyslljW· 
a thing is M::dl:er of what. he [eUs him, 
does neve thelefs I?rcrcribe although the 
Sdkr were an Ulurper t • 

• SI (m:ll~ fidei pcitfdror) 21ii bon' fide atcipic;nti 
tradiderit, pottrit ci longi polf~one. rC$ acqwri. 
S. ,. btjI. ""/"l.,. Dc 2UlWris dolo erceptio 
tmptori non objieitLH:. I .... -i. 11 . If. M JJ. ~ 
&-mlt"t;r(r. Seethe third Amcle oldie: thlrd~ 
tion. wi the eighteenth and oinetca:lth of thiS 
Sc(tion. 

XVII. 
It may happen by • conrequence of". Difo: 

the Role explained in tbe foregQing Ar-"" If. 
tide, th2.t in the cafe of. tWO PoOC{fOI'$;:,j. 
of twO partS of an Elbte that was ufurp-- jM .p­
ed, the one may be maintained by Prc--_ ill" 
fcription, and. the PoiI"dlloo during thc"".· 
fame rime be ufdefs to tbe other. Thus/,-:wJ 
for enmpte, if an unjult PotlClror fells 
one half" of an EiblC 'which be has u­
fUrped, reCerving to himfi:lf the otlu7 
h:tlf, and the 1'urch .... of the balf 
that is fold having poOared it with. 
good co"'=ience during the rime cf Pre­
IcnptiOo, and the S<llir having lik .... ue 
poffeffcd the other bI1f during the fame 
time, tbe Proprict>or dClllaDll5 to he..,. 
/lonId to hi> Eflue, and brinlP bia M-
tioo "I!IIinft both tbe PofIi:fron. the 
PaiclIJcr of the half tbIt was jQjd ",ill 
be. ... inI.iocd in !tis J>dIiAT..... bf'" 
dCa .t1f bis ROCd OM.' _: .. tile 
P",,"ielOl .. ill be ~ ~ ~ 



Of POSSESSION andPJlESCRIl'TlON. Tit. 7· Se&4-
the othtt half &om 'be Ufurpcr, "hore 
bad coolciencc, OJ' knowltdgc of hlS 
poIMffing another man', £lbte will have 
Lindrcd the Prefcription w, 

XVIIl. 

18.]'1. We mull not comprehend under the 
1/fII" Rule cxplaineJ in the iixtccnth Article, 
&fpII • ... the Heir or Executor who enters with 
'::.1:';. ;L good conrciencc on the PolTdIioo df 
.. .", (tbe Goods of the Inheriunce. For 2S 
,. Jltuf he is umvcrfal SuccclTor, who inherits 
tl. ~I [he Righu ofehe deceaCed, and who 

obligf-:' hlndclt to aU the Ch~gcs the 
dc:ceafCd was hablc co, [0 he IS llkewifc 
anfwmble for all his dc:cds. Thus, al· 
though the Heir or Executor w'rt: ig­
norant of the vice of the PolTeffion of 
the de=fcd who had poffdred with a 
bad confcience, yet he could not pre­
fcribe whlll tbe dectafed had ufurpcdll . 

• CUm mn ;g jw OIT\DC dd'unili fucccdit 

'/

' ooratJOne M dcfgrs41 tit.;!, noa ududir. I. I I • 

. " ;;,;"j..IfI/III;. ,I{". uruapa't' (hna) QOfI 

porcrif. quod dcfunlhu non potuir. Idem ju.ris 
dl cUm de tong'-:! po(Ii:ffione qU;lOrlrur. Nc:q1.lC 
cnim rea? defeu..Jc:tur J clm aordlum ei boaz 
fidei ruio non. tueatur. I . l. 1'. t .•. §. 1 f. ff. M 
M/lIt1. t4J0'if-. I . .u c. ~. tU .JM. Vitia poffe(· 
{lODum .. majoribua rullU~ pmfuraat. & rue-
cdrwtm auCh:lriJ Cui ails- coml(:ltut. I. II. C. M 
~i' 0- I'tf. 14-

lIlJ rf" Htr .. btntt .. " In". ""If J.J M'I.",J 
'fIdb. ptJ tIIIj~, ..... , ,.., ,btrs-, iW-tf'" 
___ ",J-. .. Il..., h" ~JI',,"".wI"P. 
" ,b. n..,: ... " 1f#Jftl, if'1. f ... 11 .II 
~ ...., - fi- t"fml-I' "" foitl m J-. 
lAwJ, ... ( u. __ Ju M -.M'" ,.,-rIMft with 
• ~ -I~. hN H", jI»IJ ,"fn~. ..u"",,, M 
..... , ,11M ,hi n." ~ ",-Orr. -,,,., t, ,.s.D.. Si dcfu.s bonJ. IiJe ClDCrit. ufLlClp'C' 
nu raj .... ,iJ ... kital-J dli:. l..a. S. '9' 
if. flO ~ 1. ... C. de ~C'. tr'UKf. A.J ... 
....... .., "" ~. ,III ."'" _ if 
• -.,. I..J ., .,. ,.q'tfi. _. ,,,,,, ,he .. 
....,., .... , ....... (01 ......... _ ....... 
.. Ih ........ ...., t.w '" '1'IMv 4J _..., If 
... - ........ ,.. ... I"jmM, -fo"" .... 
~ ....... , .......... 'f."'~ . 
.. " ... """" ........... " ... "-",, MJ 
"W~w_""-I(ftIIC".' Pr#/JM • 
... ~ .... ",fro ",. HW, .JI ....... " 
... ,.,, I, ..... __ .... ,., "''l'IoIt WoI .. -it/IIT.. Hzret;qlll qui bont ide rem emit. 
"" __ & ...... qo& poOCLo 
tIIh .. ~U._ione-~ DOe impo:lir:nD' __ 
__ J.~ ...... ur.". "die. 0"" .. 

~~- 'II- ........ ""' ...... "f-i--::31/ - ""',..... ... ""'-_.. ...--, ....... ...,.. 
.,'" .. "J""b "" "ff'1f ... · 

• 

XIX. 
Leg,ucrs, :mdDonea are noc anfwer· lSI . k 

able, '" the Hcir or Executor i" for the at "" u­
Jce~ of the Tcfbton, and Dononj 00.,." . ., 
c.mlt they do not Cuececd to .;&11 their DfM. 

Goods and '0 all thei~ Righr~ aod Ii> 
:u-e nOt bound for :ill their Ch2rges. And 
if they bave: received with a gOod con. 
[crenee: what b:lS bc:c:n ixqUcarhcd or 
gl"'cn to them, ..although the Tdhitor, 
or Donor had poffdfcd lhe rhing kna­
vinilynn<l with:1 bad confcicncc:, know-
ing it to be another's, :ret tholL will not 
hlDder them from prdcribinN , if they 
pntrc::tS it pelecably during the time rc- ,. 
gulated by LawT . 



492 Tbt C I V ILL A W, ~c, Boolt III. 
,hAl "!tr1 .. _tilt I' 'A.tf [.h" R.u "If S)/rf, ",br 
fltlllll LA". ". •• (1, J1tmJJ fbi IW ~fo 1/ Jl ,Itt 
"Ur,. 

, XX. 
10: .l'H- The Debtor of a Rent" or of a ren­
~J:.::,j., fion, or pf other things which are p:tid 
f{RMrtI, yearly, may prefcribe the Rent or Pen­
tfIIJrf""" fion of each it'2r, if it is not demanded 
.".". VlJthin the ClInc regulated by the UlW, 
DrllIIJ. to reckon from the day that it fell duc, 

even dltho' tht Principal debt c01.lld not 
be prcfcrib(:d. Thus, thafc whO' owe 
Rights which are not liable to PIefeMp-
rioo, fuch as Quit-Rents in fome Pro­
vihccs, may pl-dcribc the A.rrears of [uch 
Rigtn:s, if they arc not demanded with­
in the time that the l'refcription of 
them takes place; and the Arrears of 
~ch yCOlf are prcfcribcd within the time 
:appointed for Prefcription, to be com­
puicd from the moment that the Arrears 
of that year feU due~. 

• rn his cti3m promilTlOnibus. .,eI legtti', .,et 
21H, obl~tionibus qUie darionem per ftngvJo$ tnnOi, 
vel mmla, IUI[ a1iquod fingulatt tanpul continent, 
kmf""l'$ ttlOllOr:!2t\.lm prZfnirtionu~ nut! lib a~ 
ordio tali. nblignionil; fed.b Initio cujuSpeanni. 
"d menus; vel alrcrjUJ: finguJaris. compuwi, ma~ 
nifcllum ell, DuDa fciJim cbnda IicC!ui~ vd ci qui 
jure emphyteutico rem aliqWlIU J?C1 ~uadl'llginta vel 
~uo{cumque alio, annol deritlucrrt, dkendi a ttanf.. 
IIllo tempore dominium ubi in iilGcm .rebus quzli~ 

f tum dfc, cUm in C!'Odcm fbtu Cernpc!!' matlere ~tas 
juieemph),leutico)"Ct oportcu. J, 7. §,,m .Jt "lIfer. 
30. wI ,,"0. """' • 

.il«JwJrIIl t# lilt OrJbt~ ~ I flO. An. 1" 1M 
A"tlU'l'f.AmW1rJt, ,.-t lit JtmilJlMJ "Nt .,;,hi. the 
~ '.I jw"",., tlptr rw, foil 6141; n;th;, _ I, 
Ok u:tdtkl 1# G,.." &nil. .AlII;" r- fj' ,I. C.f 
,oms iRFuncc ,lit Arrur'lI{ ~1Iit Rpul ",., f'hfrnbtJ 
••• fbmtr ,""'. 

XXI. 
u ' .l'rf- Sce1ng Prefcripdon is acquired by 
ferl1l1111 Polfeffioo, and that we may polTm by 
""" :: :J: other perfons, we: may therefore pre· 
7:

" 
.tfcribe not only by having the potfeffion 

bln:r r.cl in our own hllllds, but alfo by others 
1'/frJlilll ill who polTers for us j as by a Farmer, a 
::; ;.,. Tenant, 3. D~ofitary, an Ufllfrl.duary, 

n 1. ;1 Tutor, 11 Guardian, a FaCtor, or A. 
gent'. 

.... , .. "l ... .:Jt,,;.,.""""" -I'.Pis"'''' 

SEC T. Y. 
Of tm ellll{n which hitWr PT<· 

JtrittiQw· 
The CONI'ENTS. 

., CiIM/ts ..,hi'" ... ,''' P"fcri,'i" I. 
""ft· 

) z. Wb.tlbings (4nnOl be pnfrribtd . 
. \ 3. Pro/triplion tJj J''''I dill .t "certain 

, rcr"" or ,n tJ C'riM" condit"". 
4. Prtfo'iption d()l'1 not r"n againfl Mi-

nprs. 
f · If • Maj.,. happm " he intcrtjl,d 
, with II MillOY. 
6, 1n whal flnfo il is, that Pref&ripti~ 

dots nol fIln at.ainft ailfont 1"/ons. 
7. In ",hal ftn/t II is ,hal IhI Wi/,'s 

Dowry Joes nOI pref&ribe. 
8. Warranty not! not prtfrribe. 
9 . 9;1>. poffrffir's """ing Ihal Ib, Ihing 

ue/tJ1Jl.s If) a!lf)lbtr, bitukrs lIN Pre· 
fcripl;f)7I. 

10. If !MJtrai Pf)j{eiP()IIS are to be jfJ;",d 
I()gelber, (J g()oJ r~n rimce is !lifo/­
for, in t'Uery ()M () thnn. 

1 (. .AIM/her '/.lire in . oJftj]ion, -which 
hill,,"s Prt!criptt'o1l. 

11. In 'Wbat [tn/t tbe pojJij[or (Im1l01 

,bll"ge the call.(e of bis PojfoJPOll. 
13 . .4 'I);(e ;n tbe C[';tlr ~;'.d"s the p" • 

[&ription. 
14. A vice ;11 the critle whirb dots nfJt 

hinder (be Pre/criptiM, 
, r. A demand made 7"iJirially interrupts 

• the Pre{cription. . 
16. A demand made by one of mllny Cre· 

tiilDrs. 
'7, A demand made agaillft f)1ItI of many 

Debtors. 
t8. Force does not ;nterrup' the PDjfof 

jibn. 

I. 

T H E effc£t of Prefcription CellCS in t. C4M}s 
the cafCi where the Law rendcrs~: 

it ufeters. Which happens either thro·j4''''.'' 
the n:lture of the Thing, or by the qu:l~ tuft. 
lity of the Perf on againfr whom the 
Prd'cription is ple:tded, or by reafob of 
fome vice in the Polfc:Aion, or becaufe 
of the interruption, as we (hall fcc in 
the Artioles which follow·. 

• m Artil. ~/.Jt, ~., "w foIJ-. 

II. 
Seeing Prefcription j, one of the JI'9I.. us­

of acquiring Property, we '*' preli:"ribe""~ rAIl" 

~::i facio Things U Ire it! C1oin~ ~.I'" 
of which we may ~ MaiaS,I"­

Tbua, we cannot oequi,.. brPrdCrip. 
tiop the Tbings whic& N~ ar tfoe 
Law of N.ti .... ddIinO tQ • co_ 
.ad publick u,", rucha the a.ab 0( 

R,Mn necdTaIy for N ·it W 0\11 and Ditclics ofTO:::'.:;:t 
the li¥ floc... NcidI<r 
kribo Ii ... which the lAw . iiit-
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• 

111. 

The Prefcription of ACt~ for debts, ,.1w("'" 
or other tbir&g3 which are due upon::, ~ 
fome condit.ion, 2nd which annat be AI: /; 
dem:uKkd till :lfrcr the coodition has,.." 'J'mIoI, 
happened, begins to run only from the.,.,.," ~~ 
day on which the c(lndicion was 'IC- ,~~ (fIfM­
coanplifh,td, from which time the ere-"" 
dieor beg.!." only to h:lvC :l right to 
demand the thing. And the PrCfcrip--
tiOD of debts wnlch arc to be p:lid at a 
certain Term, begins (0 NO only after 
thcTerm is clapfCJC • 

• Jliud plu1 qulm manikRo.m cit. in orrcn1"u 
cootr3lhbu. in qulbw rub al~ua conditlOYlC, "d 
fub die CCl'tlI vel inttft:l flipulatiooft. 8t prOtnif­
liOClt'll. nl paat ponuntur: poll conditiolli. ai­
tum, yet pon inlbtutz did 0atZ vd inC't'!'U: bp­
fum, Pflderlprionel rriglntl. "d qlWnR'U:1t1 11:1-
oorum, qIIC ptl'fomlibu4 ~ hypotbearlls IIlho-. 
nibtu opponum.ur, iDHlWl xcipillDl. 1'1- S t. c. 
"1"~fn.1 CJ. "11,,,0 ..... . 

IV. 

One: C2Ilnot prefcribc againft Mjnon., ~t 
during their Minority, and the Prt_n. 
fcriptlon docs not begm to run till nfcer-:';'~~ 
they ha\'c attained the years of M1jo-!w,. 
fity d. For the time ofl'rcfcription ~ 
ing given to Proprictors, thOlt thl.-Y may 
recover their GOods imd their R.i&hts, 
this time does not run ~701in{\: pectons, 
whom the Laws do not anow to 
have the Admirufb1ltion of thttr own 
Good>. 

• 
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V. 

f. 1/" If one that is 'M,:jor happens to have 
~f", 'lit-a Right undjvlded with a Minor, the: 
".~ '~ f Prefcription which could not run a­
:,,~~r Mi. gainft the Minor, will have no cffc& 
I¥. arintl: the Major. Thus, for exam-

p.e, if:\ Service pf a Patf:tge is due to :l 

fl.Ll0t' imd to. Minor, tor :t Ground 
whlch is common to tbem bod'!, the 
Ollt aod the ot:hcr having cC:tred to 
make ure of this R ight during tbe 
lime (ufficicnt to prcfc:rlbe; the Scl'vkc 
which the Minor could not lofe by 
Ptcfcriwion, will be prcfcrved likcwire 
for the Major f • For . the Service was 
dl'C fot' d ie w h91c Ground, and the 
Minor having his Right unaivided Ui>- ' 
on the Whole, there was np parr of 
the Ground f~r which he had not pre­
ferveJ the: R ight of Service . 

.. Si (OmmunefI\ rundum ego 8t pupilhu lube­
mu" liel.'!: utcrque non tltt'tetur. t,lfntn propter 
pupi1!um. lit ego riam rffineo. l. lo.f. a_./tf"'U. 
/JItIJIt. Sec tDe Iwt1l.tr f11ft Artidt of the: hrJt 
Seaion of Scrvia:$. Alii if 'M Ont.",! that 6,. 
'",Jttl;1 """".,.. 11J4 M~ MJ " tllf }.t~. hu 
6mJ «ttlfM# il1l~ Slwu .. hniMl/, tW SInIiCf .hith 
"~IJJi h ,..,pnJ f • • ;,. p"",;"., l' ,bt ltfmlll', .1IfIlJ 
ff IPfl fir fbi hn~ rf thl Mstp; _WI) hi thiHAft 
tbtlr CMi/r ... '" _ ~_. 

, 
VI. 

6. /11 ~t The (:l.me reafon for which Prefcrip­
JfII/r It jt t ion does not run againfl Minors, hin­
'J:,~:: dets it Ukewife frOm running ~inft 
tWrtllfrd thol"e whom a Iona abCcoce mimIcs 
-r-fl .. from purfuing their Rights. \Vhich is 
fo;t ~.r-F. [n be undert100d DOt only of an ab-

ICtlce en the account of Publick Buu­
neti, bat alfo of other abfcllCcs occafi­
onod by Aecidena, fueh as Captivity. 
ADd if the abknco hIS not lolkd tlie 
whole time ' of rbe Prcfcriprion, the 
time which it has bfttd is deduCted 
(i;om .it r. But if tbe RUlht wNcb one 
/boold pretend to make the 01*", per-

• 
"" I ... by Prefcription, bad fiIIeG to 
IIiIII during hi. obli:Dcc, IDd willi"", his 
~ ruch ... J..eaacy, . or an 
IoIiaiIiiii:C i_or ihhe obli:tie Lid laftcd 
. durini~1IIt .... Of the Prdi:riPtion. 
th... he man: .... "" !Iii 
being I!o bis Rightl fOr 0lIl: 
cou1il twa to him th~ 
that _ C, ~ 
Right. 

• 

BoOK. HI. 

• 



VIn. 

8. U'!ofTT.Ao The Aliion of WlI.rranry doe not 
"Jw: ., prcC~ibe. For a SetlCtJ', for inft:ancc, 
",(tribt. :lOci every other perron who cngag'" to 

warrant what he fells, affigns, or gives 
upon any other Title, obliga himtelf 
thereby to maintain the Purchllfer in:l 
petcable polTdflOn, ro as never to be 
Dlole/lcd therein by :my Right I'"",ede,jt 
19 the Alienation. Thui, 10 what time 
(0Cftt the Evifrion happens, as if after 
II. PoIJOffion of a hundred yeats, the Pur­
chafer j, eviClcd of 311 Enatt which is 
found to be part of the D<.merns of the 
Crown, the Heirs of his Author wjU be 
bound to warr.mt him 'fl.in{~ tbe raid 
." ,~, h' 
J!.Vl(;Oon • 

• Empti uno Iongi tmporis prz(aipdone 000. 
fubmo.:crut : lioct poa muft3 (plUa um evia:tm 
cmpc:on fucrit com~ulIJ. L I. I. C. • wrR.. 
See the- 6xth Anick of tbt tecath Stt.boa of die 
c.....a6f .... 

IX. 
, . -n.1'f There happens ortco in PolTelTlOl1$, 
"I'! vices Of defett, which binder Prd'ct'iP:' t.f. tiOG. T...... the luIavery of tbe Par. 
<joot... rt€or binders him r.om "",reromg, 
'-~ It ... \l'hcthar it be thai lie has fcixd upon 
"". "'. the Taing without ""y pn:t:<nCc of 
,",~.. Right, oc that blviDg. T'11It, be was 
~"'/' .... _ ignoaat of the d'e!<a thereo£. IS 

if be no. J"II'dIIli:d that which he Jc.ocw 
dacS;ol/or cOllld DOt llialAte '. We /haU' 
... iD "" Ii>IIowing Anicl.., Ihe other 
p:z,C?l.l'o!I'offioai which ny biDder 

linD. 

4-95 

If a PolTdfor wh~ pretend~ to ha-.:c 10, If P. 
acqUIred the Prcfcription, not bavin.g;,;:' P'f 
po/rerral the Thing during the whoJC'~ :1~ 
time that is nccdfary for prcfcnbing, "'Sn;". tit 

has occaflOn to join [0 his own p'olfJ.. pJ ~ 
fion that of his Author, as of 11 fcf\::a- eu ), . ~,.. 
[or, :l Donor, a Sella, or other pcifon't:!":q 
from whom he dc:rivcs his right; it is,/..m. 
not enougb that he himfclP har polfef-
fed it ,vitn ~ good confcic.n,,-e, but it i, 
necelTary Iikewifc that the: pofi"c:ffion 
which he joins [0 his own, h'Jvc: been 
a polreflion held with a good confci-
cnce l , For all PofTcffion necdT:u-y for 
prtfcribing, ought to have been with-
out knav~, anil ·withO\lt. cODCcioufndS 
of another s right. • 

XI. 

Thoro w,bo porrcrs fOr ou"en, connot'" -:­
prefcribe what they pofielS in thi man- ~~;.", 
ncr. Thw, he who poffctrcs prccao- ~-4"'" 
ouny·, the Dcpofitary 11; tbe CrC(iI!Of Ii". hV 
who has a Pawn 0, the U(ufruClmT")' p,{~. 
the Farmer or Tcn.1nt.., eannot :Lequire 
by Prct'cripoon, what they hold by thefe 
Titles. For inordcr to prcfcribc,it if ne-
cdUry to polTdl, .od to potTcrs ... MaC-
ter ~ aDd m aU thdC fora of Poffcffion, 
it is the Mafier who poffdTes by him 
who holds the thing in his hauds. A1l(I 
they who hold the 'Things by thefe Ti· 
tles., ctnnQ[ without knavery pretend to 
be Proprietor, of them. 

preario idcnribu .... ogatln dtfertur, ut toe ~
• ftble 'tur t'II.m domini. rreJionnn. Ii one. 

It ·IK. IIlftDJ'UIn (p.d .. ~iber ntiooe 
inqWcGrt DOD licen, CUm ex Conl'b. 

tfnlaol jubCat, ab lis potI'elIUribua iDlriu", noll ro­
quiri. qui Iibi. potiirf <Jtdim ~i poiRsknIut. I. 1. 

C. M ,~fu. 30. wi +0 ..... ! 
• Ilef 4epofite ptopcitw lpud roKldcnrtm m.a~ 

"'"'" Qd It polrdl"iO. L t7· S. ~;! " ""-
....... /'-. """" of """,. ""' ... " ....... -,.,~. 
~ t I pipon Certditot) rtftitu1t dtbi. 

ton. ouUo fpttio ioa&r ttmpom deiaad.rut. I . .J,. 
C. M,.. elf. I. 10.'-' ~i rtIlUC~1Il 
dI ftIII npill'l'ft. quia pro alXOD po6icmuI. l. I J. 
f. • .,..,. 6- .p.. _dIO. ... '" tun<di 
................... I .• ,. \ .• , r .... ",;p . • : 
..L. /IOAi JO(f..... _ mMft oplolOOt ~w po-' 
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XIlI. 

It is likewire a vicc in the PofTduon, I). L~. 
thttt it has begun by :1 F.tUe Title) and :n:;~~ 
of which the defea W!l5 Cueh that the Prtftrill1. 
PolTdfor ought to have known it, ~1~., 
tho' he fuould pretend to bave been Ig.-
norant tho-cof. Thus, forcx:l.mplc, fie 

u.l/t..Mt He who hap~ to have a r~ing in who buys of a Tutor a HOll~C or Lands 
fi,tJobthf'his cufiody which he has not nghr t,o belonging to his Minor, wlthout ?b­
ftffIFf:': pof1c~. as Mafiel', camlO~ change Jus Cerving.die formalities, cann?t prc~tl1be 
~ (l.condltlon, flild mllkc to hlln(elf another it under preteXt that he vertly bcheved 

XII .. 

;'.0-.: Title of PoflCfTion, to the prejudice of . t1:ar rhcTutor had power [0 alierutc it. 
the Right of another perfon. Tlms, For he ought to have known, that tbe 
for infhmce, he who is in' poffeOio": of Goods of the Minor cOllld not ~ alie-
a Ground as Farmer, cannot l?akc hlm~ rutted except for neccOary caufes, :lnd 
{elf Proplictor thereQf 9Y a feigned pur- when the fonnalities prefcribed by J-he 
chafe from another Sc:llcr, tban the Maf- Laws in fuch Alienations, were o'bfe.rv-
ter to :whom he is l"anner. For this cd. And this bl!ing fuch a Rut~ 0at 
new Title would not change the qua- his ignorance thereof could :'tV:l.il hIm 
li~y of. bis Po~effion, and would not nothingf his condition is notdiftj~fu-
giVc hlQ1 the .l1ght t'? po{f~ as Maftel', cd from that of a Purchafcr wh~ was 
nor to prefcnbC agal;:t!' him of whom appriu:d of thc defeCt: of we Tlrlct. 
be hdd the Farm. ] hus, for another Thus, for anothcr e..xample, he who 
jnlbncc, the H,cir of 11 DeJ.?0~tary can· ~urchafes a Haufe or LaUds held of a 
not pretend to ~(fw the thmg depo.. Church-Benefice, and which is :l1ienat ... 
fited, as Heir, and he will always .~a\le cd by the Incumbent, without a nccef .. 
the, quality o~ a DepoJ'it:u-y f. But If an fary CQufc, and without. ohfming the 
H en 'happenmg to d,fcovcr that a formalities, cannot prefcnbe them. 
Ground which he pollelTcd 3.S Heir? 
W:1S not part of the Inheritance, had • Nunquim in ufuClpionibUi jllti, mor pot· 
b h · h neftk of the p~on who fdforl .......... ft. £t ideO Proculus ai~. fi pc'!' ~ 

DUg t It D cn~ rem inft';-;'enditionis tutor pupillo au6:or ~U .. 
pretended to be faner of it, in order fit, vd poll Jonjtum fCmpu' vmdiriOGit pe:rafruro, 
to polfefs it, not -any longer as Heir, ufuClpi DOll polTe. quia jlliis error eft. I. J l . ff. u 
but by the Tille of Sale, one could not M/wp. & "'f-:: Si fciu pupiHum dTt-, putel ta-
accufc- him of having changed the caufe men pupll/Illiccre res. fUll tine ~i~ atiloritsre r adminiftrarr, non aptes ufu, qUIa Juru rnor nuJU of his PplTeaion in order to paillte a prodcll.. 1.1. §. If.f. ,.. -Fl"t. SI:e the: ninth 
vicious PofTcffion, with an apparent Article of the firfI: SettiOl'l of the Rula of Uw. 
Title; and he would acquil'e by this 
new Tn1c, both the right to J?:OR"cfs as 
Mafter, and the nghe to prcfcnbe r. XIV. 

There 
which 
but not 
on. Thus, 
to whom a 
devilCd, flu 
th<rcol' '" him 
Heir, .ncr afi'er 
enjoyed the faid 
• time 6Hliciont to ""'lillie 
tion, it be iOuod the 
hilnifJf Heir, DOl the 
or tbat be bod 
age Heir, 

~~ 
• 
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OjPOSSESSION anti PIlE$CJUPTIQN. Tit. . SeCt. 5. 497 
.. 'hit it .... not .ttelled by • fuJIi­
~ient IlWIIbcr of WirndT", duly quali-
fied, Qr dlat other formalittcs were 

'ng I thdO d~ of the Tdla· 
mont will not ~inder 'he eff,a of rhe 
Prd'criprion of mi, Lcg;J(cc, whether 
he lVas i~orant of tbtm, or whc:tht.T 
he ....... • ,han. For he hod the appa­
rent Heir's liIpprobation of the Tdl:a~ 
ment ~ .. hicli -was Rdlicicnt, together 
with his own good confcience, to:.u:~ 
'1uffe '0 him rho RIght of Prefcnp­
tlon u• 

I,. A" Tl1e Prcfcription is interrupted, ;I~d 
",,;,.,wt at2fo to run by malting 1l Dcm:md lU 

7-"a4 a Court of Jufiicc afpinfi the Po[fc{: 
::':!' ror. For in order to prcf~ribc, it 
ftrI'"". is necclTary dut the--. PoJTdiion ha.\'c 

been peaceable, and W4th :1 good con· 
fcience; and the.oe.aand m a Court or 
Julbcc makes the PoN_ '0 be ' no 
longer p<.\ceablc, an4ftl1\k ... he roir~ 
for '0 hold it aft."...",tdS witll • bold 
coorci~c, wben he .c.nows of l})e. 0<­

ther':> right". 

..m Olt)n.i. 
firma· 

prog."", 
CLui lia:t pof­

U interpolita 
...... <1 .. 'j,did"m dofu'l.;. f,p" 

1.10. C •• 

xu 
Jf one and tbe fame Right, ,,'hethcr ur. A ... 

I[ be that of l'rQptrty, or any other, ............. 
belongs in common to many pcrfons, S, - f 
the Action cntred byanr oue of [hem:Z.o. 
Will intmup< 'he l'refcnption lOr them 
all. li'or it is the whole Right that is 
dema~td, 2nd <vcry one pre~ .. by 
this dcmmd th2t Ill"" ot .he RIght 
which belongs to him r. . 

, Cum quid:tm m 4ipullndi P'tCNI h:l:bchat 
rtns f'T"mittelldl, vel unu, forte C'ftdttor duo. ,d 
p!W'C$ dcl.QtareI mbcb:tr, vel e OfIIlmrlo rnulu ere-. 
dltOrc~ unUm dcbilOttm _ nobi. p~e rugge. 
rallt yidcrur dJC lIulDlllllm. Ji:mel In WlO eode1:n­
que cor.rnr!bi! qlUllcurpque iQICI'nlptloac. "d JR­
nitiollc :adhll,ju, orone, limol c:ompdli lid ~rlol. 
YC'ndam debitam: li"c plum Gnt I't'i, G~e wuu: 
6ve pluro fmt cralitClfU, Bye non .. mpUlls qu:tm 
UOuf. Sapejmufquc in Of'Dniw. cafibu, qllOi nof. 
tel' lCrrno QOcnplcXlU en, aliorum Oet'OILOocrn, kl 
~tioMm. Yel ex UbdJo Idtnoniriooem. aliil de-. 
birnrilxu pr%~. &- :Wi, ptO(kffi: acdifOlibus. 
Sit it:tq\lt gcnenU' devotio. &: nenini ltent alie­
nam iodcvmiont'ln kqlU. Cilm ex al'l' furpe, uno­
que Fonte UDU. ciRUlli!! contnftu,: Y~ ddiiu m­
fa a odr:m 3lhooc lppmtit. I. lilt. C." __ J 

Nff. 5ft. the ronowlng Article, Ind the renurk 
wild ;, thc:rc mJdcj tbc ninth Ani('Je or the lirn 
&('bon of SoWlit1.00c. and the fifth Article of the 
(CCOQd Sc(uuo of tIr Umc: Titk. 

, XVII. 

• 

• 
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xvm. 
t8. FIttt He whofc PoffeffioD is interrUpted. 
., ." .. only by an aa: of violence, without 
~ any form of Law or Jutlicc, is nevCl' 

• 

theld! confideral :IS Potrctror; bccaute 
he has the right to enter again to his 
polfdlion. Thus the time of the U­
furpcr" polfdlion docs not intcnUpt 
his '. 

• 
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BOO K IV. 

Of the CONSE@...UENCES which annul, 
diminifh ENGAGEMENTS. 

or , 

E muO: not con6ne to 
tbe matters which 
/hall be treated of in 
thi.\i Book., rul tbe 
manners of annul­
ling or diminifhing 
Engagements} for 

Ii:&, both to fortify Engagements, and 
to annul or dimmiili them; it was na­
tural, that feeing they were to be tre:u:­
ed of only in one place, they iliould be 
confidered in the firft place where it 
fhould be necdJ'ary to explain the Rules 
thereof. Thus, we arc to confider the 
Rules of ProofS, of:ln Oath, and of 
PrcCcriptioos, as a marter common, both 
to tbe third BoOk" :md to rhii. 

• s" ,,,. j,.., .. , CIIf"" {liN TrMtift t{ LA.I. 
n. la. 

499. 

Proafit an OIr:h, Ptercriptions, have 
tIrl C'fft:a, and we muft alCo reckon 
(hell) "this number. But it was not 
heR: thJt we proro:Ced to treat of them, 
ond thclr "'!lI"'" place was in the fure­
going ~- tOr the miDn th>t has 
6J:da l'IIP.:lr~ .. the Plan of the Mat-

~
th<lt Pro.. 1m Oath, and Prc­

r. lIS ha.ut thc(e two oppor,« cf­
o ll. 1. 

There are three ways of annuUing orDrN...:t!' 
diminlOling an El1g~~m. The firfl:~ . . 
is, by cxccuring aud performing it; ""'l1,: __ Ji· 

, ( f . h tllrl1ll _l 
::; .1 CIt cr 

• 
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The C I V ILL A W, & •. BOOK IV. 
EIII~' cilhcr in the whole, as he does who 
_141. P..'Yl' a Sum which he owes: or jn part, 

If he P:lYS only u part of the debt upon 
<lecount . The. fccond, by procuring 
tbe Engagement to be declared null by 
2 Court of Jullict, eitber in the whq.lc, 
;IS if it was Money lent [0 a Minor who 
had fqu:lndcred it away upon his pica· 
(ura: or in P'.u-t, if only ODe part of 
the Money lent was imployed [('I profit~ 
able ufes. The thitd, by fubilituting a 
fecond Engagement in the room of the 
SrI!, fo that dIe", be only the fecond 
which fub6fu, the full being annul­
kd. 

0,,1,,",. Payments which we 1hall treat of 
7id"tftItJ. in the firft Title of this Book, are 
...... of the nrft of thefe three ways; And 

CompenC1dons, which arc nothing elfe 
but mutual- Payments, and whicli pull 
be conGdcrcd. under the fecond Title, 
:1fC of the fame ruture. RefciGuns of 
€ontra.Cts, and Rcltitutiofl$: of Things 
to their ~ril: dlatt; which ~n be die 
fubj~ matter of the 111ft Ti e, belong 
to the ternnd nf thefe W2YS Q :lnnlllling 
Engagements. And. Novations and De­
legations, which lOall be expl..Uned in 
the third and fourth Tilles, are of the 
third fort . 

CdflOn of Goods, which /bill be 
the [ubjeCt matter of the fifth Title:, 
is a mixture of the two .fir~ oj thefe 
three ways. For it difcharges a put of 
the Debts, :md 1f it happens that the 
Effca. yielded up by a Debtor be RC>l 
Etb.te which is fufficient to farisiy fome 
of the CI'Cditors who have preferable 
Mo>tgago, their debts are q>tirely '1'­
quittea lind annulled i and the Debts of 
the other Creditors, whom the Remain­
der of the f>id ~ Ella .. i> 1]0\ futi­
cien~ to clear off., are diminUhcd in ~o­
pomon to what they tcociV<C "nil if 
there be only Moveables, which nre nOl 
fufficient to clear off all the Creditors, 
the CcfJion of Goods will ~t acquit 
My one debt entirely, but dimir.Hh them 
aU. for every_ Creditor will come in 
.fot lu. pTOportton of the Priao of the 
Moveables; as /hall becdl:bUIcd in the 
fifth Titk. And the JOn of Goods 
bas likewili: this drca, with '-'" to 
the CreditOl1 Who might anal tlie per­
Ion of the Debtor, thut it annuls in this 
b~~" and that after he has 
fw-rcndi-cil all hiaJi:lT<tb, he is 110 Ioilp 
li.ble: to tIlis AIreft. . 

As the matters :'~reccdi"JIoak, 
where we have of all tlIlt CII1 
odd ro Eogag<,....... otllreugthcu &ad 
awl'lObclate them, arc commoo to aD 
[om oi Engagewnu, whccher .hey 

\ 

have been formed by Covenant, or with­
£ut Covenant j fo the matters of this 
fourth Book arc li.kcwifc common to' 
all fOfts of Engagemellt'S of thcfe two 
kin<l.> 

TITLE J. 

Of PArMENTS. 

mLthOUgh we undcrlland com­
A monly by the word Pa.ymtnt, 

only thar manner in which. 
thoie who are indebted in Sums of Mo­
ney ac:quit thcmfelves of their Obliga­
tion, by paying Money; yet we may 
a;i,'c the name of Paymglt in gCDCflll 
t all the manners ill which DebtorS ae· 
qqit thorpfelves of their ObligatioqS. 
For wharcver fTees the Debtor from his 
Obligation, is inftead of Payment. And 
in this fcote We mar comprehend under 
the wordPaY"IlI", Compcnfations, No­
vations, and Delegations. But feeing 
thcfe three maoners of PaymtDt have 
peculiar charad:cn which give them a 
nature- quite d\ffi::rent from that of fim­
pIc Payment; it h25 been thought pro­
per to diftinguiih them under thor ~ 
PC! Titles ,; and in this Title we 
only eonJider what concerns Payments 
i~C'nCfQl; what is their natun:, their 
c ,the divers manners in which 
perfons may acquit themfc:lves of their 
Oblig.uions, who may make a Payment 
or riCt~ it, and in ,,!bOl manllCr Pay. 
ments arc applied to the f<veral debu; 
",U which mattm Iball ~ treated of in 
the ScB::ions of this Tjde. 

The Rcodcr may confult upon the 
~eCt """tor of Payments, the Title, o ,b#ft ~hD 't(tj'U~ "lIJNI is wi _ ,. 

I [cyeral Rules wbonoC ......... 
cion (0 u.is matter. 

• 

SECT. 



OJ PAY lENTS. 

SEC T. r. 
Of lb, nat"" l' PalmmtJ,. lind l' 

thtir tffi0r. 

The CONTENTS. . 
r. Definilioll of PtI),lJ«lIlS. 
~. /n 'lDbal ma""er Ib~ DdI'Dr IItfjll;II 

hi .. filf. 
3. ne worl acquitting, is IIpplkul, to 

all EII/.tJ/.'rN'IIti . 
+ Payme'" of what 'WtlS 7t" ibtt, vr 

wh41 OM (DU/J 1'0/ bln)t {,«11 (Ptlt~ 
palM" pal. 

r. 0", ma, pay bef .... I .. Imo. 
6 . Eff,E/ 'f lho Palm"". 
7. Pflymml "latie by anolbtr IbalJ t he 

Dtbtor. 
8. tfht P/l.l l11ttU frees tbe Suruits, ami 

11M Mortgages. 
p. 'Ibt Payment 'Whitb ont maIm that he 

may ba'Vt an AJIi,nmcllllllbe "'vI, 
dots not txtill[.lIijb tbe d,;I. 

10. 'fh, Salt 'f tb, Pawn dOlI .fJ/ /It .. 

gu;t the tkbl, IXctjJI ill fo 1nt«b M 
is r,,;fid hi 111< S.Ie .. 

J J. St'l/wal A Cfllillais [Dr /l'tIeral Dtbt­
Drs, hy 0118 fin," P"y",t1II. 

r 1 . f"1r10 ObligaliollJ of Olfl alld ,h, fomt 
Debtor, a'fuiltuJ by Dne fin:I, 
PaYT/limt. 

13. Efett. oj ,tMfld or par/;elliar Ac­
fuillanctS. 

14. He whit a/luiges IS Pay"wu, "lIght/1I 
prllW iI. 

I r. Payme1lt of Ibt &1111 fDr 1M" 1e~rs 
lajl jHljI, prO'll" lho pa)WnI of 
,hi /"."Jer ,Mrs. 

16. 1'be C"dilar is not Dbl;,,,i ID tiwide 
his Paymt1l1 . 

I. 
, . DffoW;..pAJ~ :tre the ways in whieh a 
-" P'!1- Debto{ acquits himfdf of whatbe 
"'1. owed, or of a part Qf it a . 

I Libmtic:IcUt .erbu,m randem vim babcc cpim 
falutioDb. L47·t: ¥I-". {pf. 

II. 
, ... "", Wha= "",.ds the debe, or dimi­
........ oifbcs it, is in lieu of Payment; who-­
~ .. :; ther it be that the Debtor gives to the 
1;' CrodillOr Moocy, or other tb"'8' which 

he ~y owe him, or that be aeqtllu 
biadi:If of his Obligation by ratisfjing 
him "'me other way, purCuant to the 
Ilakr whicb 0uII be expbincd in tbe 
Ii:cood Scaion'. 

• 

Tit. r. SeC!:. r. 
• Solutioni,..vbo Atisfaaiooon quoqur omoern 

accipitodam placet. 1.176. if. J, 1.<f"'. jip. ~ 
the Ittood Sctbon. 

Ill. 

) 

SOl 

As \\'C give the name of debt, to eve~ J.11w_J 
ry thin~ that i.f • due notoDly from Dc:bc- ~lIir; 
em of :Sums of Money, or of thingsof~~t 
another nature, but alfo from chofc who~ EJrIf­
Art obliged either to do fome tbing, as_IIII • 

an Undertaker Of a Work, or to rdtore • 
a thing whit'h is not thein, as the De­
poGtary, and he who bas borrowed a 
thing for urell ) fo likewije we confider 
as Payments or Acqtlittals, aU the man-
ners in which one acquits, or dehvCf3 
himfelf from Engagements of~ kinds d • 

I Cmicudi gmen1is appc:llatio dl Jtktl (lib hoc 
titlilo ~ at de commOlbto. tit" de: pi~ 
cdixit. N~m CIIicumquc m alkntiamUT. allcnam 
fidem fcnrtf. mOl( reccpturi ~u1d a hoc rontnau. 
credere dicitnur. I, I . f.."". G'tJ. . 

, SoIvec dlcimu5 cum qll l iec:lt quod &cae 
promiJir. 1,176. r. Mwr6.fipIf. 

IV. 

The Payment pecruppofin~ the debe, • . ,.,­
he who b;u paid through mllhke, tbatl{"'­
which was not due, may recover ice.:.,"""'; 
But if he hu f2id nothing but wbat,.,.u ." 
was due in EqUity, :iltho' the debt hadi-w «­
been fueh that he could not have beenu.,.,rw.i 
condemned in a Court of Jufticc to pay" "". 
it, he cannot demand rellitution of 
what he has paid f. Thus, for exam-
pIc) if a Minor being come of Age, 
pays a Sum of Money which he h:ui 
borrowed in his Minority, upon an Ob­
ligation ~nft which he could have 
been relieved, he cannoc revoke the Pay-
ment which he lw made. For by ptyp 
ing the Money, he has c;onfirmed .na 
mtined h~ Obl;g.tion •. 

V. On • 
• 

• 



\ 
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V. 
,..o..r-9 If the Debtor who had :l term fixed 
", Hfwt for payment has:l mind to pay before· 
,.,mII, hand, the; Creditor cannot compci ~lm 

[0 wait till the [enn. For all the lime 
of tbe delay is given [0 the Debtor, 
that be (Cay acquit himfe1f when be 
can h. And if he cannot do it fooller, 
he ought to do it at the tcnn. But if 
he p"ys bcful~·h.nd, he cannot ",ke 
bacl{ what he has paia, for he owed 
it I, 

• Q..uod cuta die promilTum dl. "d ftacim dati 
potdl, Totum mim medium tpnpu. ad folvm. 
aurt) promilb'i liberum rclinqlli mte'Ulgitar. I. 70. 
f. .. f6u. 

I Srt I. J-" Ar/J(tt I)' ,Itt foft SIBWtt " IIIIft 
__ ,.-_ w4u II _ •• ,. ,brm. 

VI. 

6. Elm" The effett of Payment is to annul 
,hi,.",.· the debt, if onc pays the whole I, or t~ 
fINN!. dimioi!h. it in proportion to what 15 

paid. 
I TolIit\lf omnb obligatio foiuucme cjus quod 

"""'"'. 1i<JI .............. .... 

VI!. 

j p,," )f a P:ayment is made for a Debtor 
";",, _,by another perfon than himfclf, he will 
~ "''''neverthc1efs 'be ac~uittoo from hU Obli. :::'W gwon to the Creditor, whohll5 received 

. Ilis Payment: and the debt, with regard 
to the. faid Creditor, will be annulled, 
although the Debtor knew nothing of 
tbe ~ymcnt, and ~en .,,\though it had 
been made ag.tintl his will; becaufe the 
Creditor was at liberty to receive what 
was due to him, and when he Jus * 
ccivcd it, the debt is acquitted In. 

• Nee intc'dl quit fo1nl, U['Nm ipfe qui debet. 
:au alha pro to. ' L,beratur cnim & alio folvcntc, 
litt fdmtt', Jive ignonlltCi debu,ore, vel in,jl() eo 
JOlutio fin. injl.,IuI. mM. ,MI, .1. SolVtte pro 
~tc:. &: in"tto, cuique lim. J. n· " _ 

'I£i.t .A11icz, J..tt-fo ,£,u • ,IMJ ,../- ...., 1"J f .. 
,. Dtf., fU jMJl H IltplMltJ u"ht I'"'" Am" 
",. thirJ Std_. 

VIlI. 

8.Ok,.,· The debt being annulled by the P.y· 
-- Int'mCl)t, the Creditor has no longl.T any 
,hdw"wl' right UPOD the Pawns ~nd Mortgages 
;::"Nftl·wnich he had for his fecurity; ana [he 

. Bail and Sureties are no longer obTIgcd. 
For they were Accdl'"oric.. to the Obli· 
gation, which do not fubCifr after it is 
acquiu.ed· . 

• la GIItIIibu. fpeadlut liIIInriowm. ttiam k· 
cea.onr.!I.:nratW: pvti MipromilT'ores. ftrpot.I». 
ar.ptgoora. LH.1-J,!..,. 

lX, 
Although the Payment extinguilhcs9'n." . 

the debt, yet if a Creditor who IS paid __ ~ 
by :lllothe:r tb~ his Debtor, af15g:ns over:, ....." 
Ih.s debt [Q hun who polys hIm; the .... :" 
debt w;l1 fubfill, and will pall from tbeM- ~; 
perf on of the Crc<Htor to the Affignee:,l. J#k. 
For what is trunlafred between them, ~/"'" f .t. 
is not II Payment to dif'charge the Dc:bt.IZY' t. 
or, but aSUle which theCrcditor makes . 
of his Right to hJm who JY.lys him. 
Which is [0 be undcrftood of an Af­
fignme:llt made eithcr berorc, or::lt the 
time of Payment. f'or if the Payment 
h~ been made before the AOignmenr, 
the debt being acquined, the Creditor 
could not make over a Right which was 
no Jonger in beingo. 

• Moddlinul refpOndit. 6 poR lOIU1Um Gne UJJo 
P,Jllo ~mne:, quod ex caUl tutda: ~~ur. ~llIol1el 
poR ':hquod internUum edfz lint, nIbIl ex ccfftOne 
.awn, <iI'm nulla aaio [Uptt(Utrit. Q!!od 6 IiInte 
rolut~nem hoe Dawn eft, ,eI cUm convmilTct. 
1M " .. nJ ... m",. .tll_s, Nne foluno fXh dltt. 
mand.iNm fuhkcutum eft:. 61"3 dJ'e marwbtu IC-­

lionel i cUm oc.w;iffiroo quoque afu pr(tiu~ magis 
nuodat2l'\lm aCtionum folutum, quim tilio quz 
fWf. prrttnpt'l ,idcatut. 1.16. f. k jMI. 

X. 
If a Creditor who had aken Pawnsio. n. 

for his fecuriry, fCCe1VCS in payment the sM of t 1 

price of the Pawns, fold either by ordcr!!a: 
of the Judge, 01' by the D/=btor, and I~:';;;' 
the Money raifed by the Sale of the npr ;" fo 
Pawns be not fufficicQ,t to acquit the ~;,.: 
whole debt; he will ren:t:Un frill Credi-:' 
tor for the overplus, :llthough the ' .. 
Pawns f'hould be worth more tfi:m [be 
debt. For t,he pcrfonal Obligation, t6 
whIch the Pledge was only an Accdl"o-
ry, fub(jfis frill for what remains of the 
debLP. Unlru;t h,d been 'greed, that 
the Pawns fhould be infleacf of an en--
tire 1UlY. regard to the 
price whieh be r:ufcd by [he Sale 
of them. 

, AdvttfUI dcbirorem t:leai. ~llw. ~ 
mli. all:io non tollitur, fcd eo quOd de prt:tio fer­
VITi potulf, in debitum compuUtO, de rdiM rna.­
ott mrccn. l. 10. C. H.tI. 0- .a. 

XI. 
It often happen.. rhnt by the elfd! :;.;:t 

or one fiogle "Payment, many Obliga- I-'! 
tions of di\'ers pcrfons are acquitted J "'~ ; 
when a DebtOr poy,> by order of b .. r'" 
Creditor, to another pelf on to wilpla,.",.,..,. 
the JiUd Creditor w indebted; wh/dI 
might ruB into fever.w Pa~ &oat 
oneCreduor to another. But ~ 
th"" appear ;n rueh ar.s OC!*' fiiISIc 
Payment, yet [heTe1te in reatity as IhIl1)' + Paym<n1J 



Of PAYMENTS. Tit. 1. Sect r. 
Payments made as there arc debts paid. 
For it is the fame thing, as if every one 
of thofe wbp are paid, and w~o pay. [0 

others by this one Payment, did rCCClve 
from the hands of h~ Debtor tbat 
which is due to him, and deliver it in .. 
to the hands of his Creditor. And tbefe 
Payments which 21'C eclipfcd in outwa.{d 
appearance, are true in effeCt q, 

• C~m ju/fu meo id quod mthi dem folri. 
cnditori mco. &: tu i me, es ego i crcditore meo 
lii:e'Of'. 1,6+. If. it I""" 

Eum rd gdt:c: otdinem NturUm, ut pcamu 2d 
te • debitOft t}io, dcitl~ II. tc:ad mulicrem pcr .. e­
n1tct. N:am cc:lcritate COI1Jungend3rum iOfC!' fe 
I8:iOQUm, UlUm klionm) oecuIwi. L]. S' la.. f­

,M ,"". mt. w, &11%. 

XII. 
11. 7W It may allO happen that ODC and the 
oJJIJ-'''''' (ame Payment acquits at one inftant two 
1-.nJ Obligations of one and the fame penon 
~M' to thj: inme Creditor: as for cxam'ple, 
~t';; ~ if a Tdlator who is Creditor to a Minor 
_fin!.fi who might get himfclfrclieved from his 
p~Jmmt. ObligatIon, leaves him a Legacy upon 

this condition, that he fhall pay the 
debt to his Executor. For in this cafe, 

' the Payment which the C'lid Lega~ 
fuall mue will acquit his debr, ancf Will 

fatisfy the condition impofed for the Le­
gacyr:. 

• Jo numerotionjbu, .iliqwndo ('Venit. ut una nu­
mernione duz obli~tionc'$ tnlbntllT uno momCD­
to : "dud (i <),111' prgnU$ pro debito vrooickrit ere­
ditori . [vealt cnrm Ut ex vtndito rollatur ob!i­
po debi.ti. Item li pupillo 9ui line tu!ofi~ au~ 
torinte mutua1l'l pt<'UIliam aco:pir, kgatum • ere· 
ditore fuerit . fubc:a condi~ione. li'iWf Itt/miltll? n .. 
mtl'1I'11j,. in duu Clun s ylderl cum numcrif(e : &: in 
debitum wult), ut F:alcidiam ./tIrredi lmpu.tetur~ &: 
couditionl1 gmia. ut lcgttum c:onfeqUStllJ. 1.++. 
,. ... jHN,. ' 

XIll. 
·IJ·lfWJ Seeing a Debtor m~ owe to one :md 
I{ ~ tbe fame Creditor different debts for di­. t..= vc::rfe C3UCes, and feeing he may either 
'-'. pay only fOlne of them, or pay them all j 

one may comprehend in one and the 
f.une Acquittance either all tbe pay~ 
meAtS, ir:\l1 the tkbu are ~id, or a 
part of them. ADd the cffi:a of ruch 
an Acquiu:mce: is, to annul either the: 
debts only whicb are fpecl6ed thetei.n, 
or all that 1$ due, jf the: Acquittance is 
pnc:raJ, and conceived in terms which 
"""'prch<nd the wholer. 

f Rlrluf &ipubdoaibtas &Ai" Ii plomilWr if1, .,.-NRI1J'ct quod ego tibi pr~ili, bsberne ac. 
~, Ti ~ .ppm quid tdum ell, Id fOo .'111,. .. ~ ~ eft: Ii DOO Ipp&­
... __ ticwc fwtt. 1.6.,.. lit-
¥! 

_ ..... piaallUl CIOmIaQibus. vd c:tt't#, ,d 
iIIatIt, '" q,uilli6m aICCJICia ezm'is, &; lIMtlni. 

XIV. 
As he: who prc:rends to be a Creditor IJt. lit 

ought to eftabhJh his Rigbt) fo he who»hrllllt.y. 
acJCno",ledges the debt, and allcdgestlll 7,.,.. 
tha.t he bas paid it; ought to make proof:;::!~ 
of It t. 

I Solutioncm aaevmnti probmonU: OftUJ iDrum· 
bit. J."u.c. M/fbu. 

XV. 
The Payment for tb~ fubrc:quent 11. P,,_ 

years of "the: Arrears of Qyit-Re:nts, ,,,,,., tift. 
Rents, and other Annu:u Duties, bas this :UJ for 
efFe8:, that he who proves the Pa.yment ~/;;rl 
for three yean bft pill, is difcharged /'"'WII ;/tt 
from the preceding years, although he,.,.... ., 
fhould produ,ce no Acquittance foubc:m. ,., fort­
UnJef, it lhouJd be made appear by}""" 
good proofs that the An'C:lrs or former 
years aTe ftill due, as if there were a 
Promife to pay them, or a RefcrvatioD 
of them in the latter Acquittances. For 
it is jult to pl~ume, that the Creditor 
woukl not h:avc taken the thrtc laft 
Payments without receiving either fome 
Acknowledgment of the ord Arrears rc-
m:1inins iliH due:, or re(crving them. 
And thJ5 Prtfumption has its efttCt even 
with regard to the Rents of tbe Crown 
:tg:1inJ~ thofe who arc intrufted with 
the Receipt ofthcm ". 

• Quittllnque dr provincQUbus. 8t: conuoriblu. 
decurlo pofthJc qlWlto1ibetanuorlim nl.Uncro, CIlm 
JlfObltio ~iqUII Ih to tTtburxiZ iO!ution~ ~(ci­
tw, fi trium eohzrmdum tib.i annorum apochac tc­
curifll.tefque protuIerit. fupcriorum ttmPQI'Um :lJ!:O"" 
dw flon ~~ oftmdae. Ntque at prztcrlto 
ad ilbtionem fun!bonis tribut:lrIZ coUCCZtut. NIJi 
rona aut curialis. aut qUiCUDque Ipp:aritot, Yd op­
tio. vd alhnrit15; vt1 qui\ibtt publici dcbiri en!Kr 
five oompulfor, polfelforum vel colbtorum babue­
rit (1utioQt"': :aut id I{uod rqafcit. debtri fibi 
mtnili:lb geftorll,m a.iTmiooe ptcltterlt. I. 3. c. 
it "p«h. fj/f(. 

BN' 1- -".. II .. F_ ... MJ fllnrlfll J­
/!i.t I{ m, x..,', ~ ,.",. J,U "';111« till ,,,", 
fo'fl JMtI t/ hu F_. ~ ~ttllllffl ..,.. " ,." 
.., pnj,u,u to hi, hfUulw ...... 'w FA,.", kjrtf 
/;int. '" " ,bt JU'I .uJ; JI-U'MIIIIII Jw II •. 

XVI. 
The Creditor ba.viJ1g a right to de- 16. n~ 

manti the entire payment of his w hole CrMit~ ~ 
debt, is not obliged to divide it, md to:: t! 
receive fueh part of it as the Debtor is '" ''rI­
WJ~ toacquit-. But if the Debtor-*· 
had any grourid to contdl a port of the 
debt, ana fuould oIfer to pay tbe re­
maiodtr~ it would be prurle,u for the 

• Judge 



Tbe C I V ILL A W, &'c. BOOK IV. 
Judge in this aCe, to oblige the Oedi­
tor to receive:, what iboufd. be ~ffcrcd, 
punwnt to the Rule explained Ul ano­
ther placer. 

• ~id:rm ex~ ncque cum qui deems 
~ togtMUIn qUinque acctpcre. &: rtHqUl per. 
kqui: ntqDte cum ,qlll fUAdv.~ fuum dicrret. pc­
«1ft dUDtJJ2.t judlOO pfO~"II. I, u . f., I, trrl, 
See the .~h Artidt. of lbr ~ $«1I0Il. 

, s..,_jfi},ArIk;"Ij */t_Sifl;" t/,;"r.­
I """J. 

SEC T. II. 

Of /'" ft'IJ'1'IIi ways 
P .}1IItllt. 

if ",amlg 

The CON'TENTS. 

t. Diwrfo tnan"t1'S of P"Y11ltlll. 
J. . DlletaliP is _ Pff]",tm. 
3· All Affi,lt1f1tnl 0/ " Ik." 'ilJilbqllt JY.~. 

r~nfy, ill r»'Oty /0 be dijtbtJrguJ, fS 

" PII)1IItllll , 
4. NV'tJali," is .. Pa)'lltffll. 
f. '1'b. Oalb of Ih, ""'111', whe. tb< tkbl 

is '4'(rr,tlI0 iI, or" Stnl,nCt, are 
'NJI"" of Pa)'1fI'IIi· 

6 . Jf the thint. ,h., is Jilt p"ifbu, IhI 
',hlJJr is '*fllilltd. 

7· If lhe Crtdi10r fuutlis tl fbi Stint}, 
Of' Ibt Slfftty /0 tbe CrtJitor. 

8. CDflfil,ulHlIl of tEe ddt, i" caft the 
C"dit6r rtfifts bis fJ#}"It"r. 

9· 0", (anllfll fa:'I 07# ,hint/or (fII(uhtr. 'o . .A lPork which OJll,bllO b, malie by 
Ihlh'ffllJ 0/''' Urllli", JPuri.Ht4J1. 

II. 'I'IxC'JIi" 'fC .. d, ..... s ""5"''''' 
in anolbtr tbill[ Ib411 11Jbal 'I(,'Ui 

dut. 
11. 1/ '"t giwJ in p&J1Mnl (Jf a S.". of 

Aftmty, aRolbtr thillt tba •. MoNeY. 
13. jf .,.rt or II" Land &iw. ;. pAy­

fltlU/, is t'IIif/,tl /i'OWl 11M CrtdllfJl', 
14. P,,'mrnl 7fflklt j,} a Spidel of JlilJnty 

Ibttl j, jllp /.0;,.' ID b, ai,,, t!tr.::If. 

r. 
I. 1Ji,;wft "...,., E UlOR. lUtum way of paying a 
_," .1._ debt, is to pay tbe fame th~ in 
"',..... 'kirti! hieh..., owes, as Money 10< 

Money, Com for Corn. But in what 
other mo,anerlOever It happen that the 
Creditor be liu:d&od, or ought to be ",. 
tis.fied, we CON_. :II Pa,ment every 
tbing tba' io infltad of iI, and .. hi<h 
=ingui/hQ the <I<:I!t •. Titus, fat .. -
....,~ • CompntGotioo acq,w.. on both 
(uLSthti ",hich it conopcnIatcd, asW 
bc~ in the foUowiugTItIc: 

• 

n. 
If :l Debtor delcgGtes his Debtot to~· ~, •• 

bis~itor, that is, if he (ub~i[U~ in~. 
his place his Debtor, who obbges bun-
felf to the Crtditor for the r.,.". thing, 
and in ruch a manner that the Creditor 
is contented with this new Debror, and 
dircharges the olher, th~ DclcgaUOll 
will acquit the nrfl: Debtorb• 

• Sol.it qui rt\lJQ de!~ 1.8. S, 3. f. u "!t. 
~ dcbitorcm fu.u.m cStqpt. pCQUuato dare, 1D­

t-eUigitur. gu.mta q ~f. I, J8.,.J.fiJtjtfj[. , 
See theTidC: or DdcgaIIOlU. 

m. 
JfaCredi,oI.cc<!,,, from his Debtorj;.!.../f 

an Affignment to :1 debr, without W ar~ DIM rf 
ranry: and delivers up to [he Debtor:"....,,' 
his Bond, or gi".es a ~i(charge of it j u'ifrrRIy: 
this Affignment WIU be lofiea.d Of aPar- ... " 
ment which will aonul the debt, ru·~.u.f-'-t· 

, I h C _oJ' N , II. though i[ Ihould h:lppcn [1:lt t e reul" P..,.mtw. 
tor fhould recover no part lbel'eofc• 

• ~tis(aruo P'O folutiOl)C tJl l. p.,.. i, foIMI. 

IV. 
If the CreditOf" :'tod Debtor agree to .t,NIt'''''' 

innovate the debt, that is, if infi:ead.,.",.. 
of the nrlt Obligation the Debtor obli.lJfmt. 
gt'$ hitnfelf by :mothcr of ;mothcr na-
ture, as: if he who owed the Price Q( 3-

Sale, or the R.ent of a Houre, g;ves a 
Bond for it as ~borrowed Money; 
the Creditor making no referv:ujon of 
the firlt deb, I the fecond Obtigatioa 
wiD be inftead of a Payment of the 
firft, which by this Novation will be 
acquitted aDd annulled ", 

• Novltio eft prior;, dehiti. ia .Hamoblipio-: 
!)(tTl tel d"i!em "el QI~m. tr:andidio '«{!.Ie 
trtnlhtio. Hoe eft, cUD n pt%CCdend auf. Ita 
nov:a conllirUJtur, CIt prior ptrinutVf. 1. I.,. " ""'III. Sat IbeTitle of Ncwations. Sec tbi fin" 
MIa 0( ~ 6rtl: Sc&oa of the ~ of ~1' 

V. 
The Debtol to wbok: Oath the dtht ,.n-"'" 

has been refem:d, and who hal fwom/'" 
either th.t be owed IIOthinjr, or tbat!:,,,, 
he bat paid the debr, i. quit III the fiato ...... . 
manner as if he bad aa .... , paid it .......... " 
And if without making 0tIh lie ia c$ ... ': 
challKll by a Dec:rcc, br StntenQ: .IlInD ::,;, ( 
wbich .t>m: lies DO Appea~ tho ~..,..... 
tat<e or Dec,.. will be iDIkod of" .. 
Acquilunce'. 

• ,., ..... 2 .... Joai N ' .... "~L~ • . . 2I-"-_L .. {i7' ........ ~_., .. 
of Prooft. , 1M , , 

• 



Of PAY MEN T S. Tit. 1. SeC!:. '2. 
f Res JudiClU diciwr. qU% finem C'Ontro'i'arll~ 

r~)U prQl1untj~uone JuJlci. acelplt. Quod \'CI con­
dc:mnnione. 9'el abfo!utIone COntlngtt.1. I . J'. " " 
)''''. 

VI. 
II /If Jf the tbing that wid due chancel to 
~ , .. , perinl without tbe &.ult of the Debtor, 

/ttl the debt" acquiucd. Thus, for exao ... 
pic, if the thing fold pernhes io the 
hands of the Seller who was not in fault 
that it was not delivered, he is free 
from his Obligation s. But this Rule is 
not to be und"crHood of thofe kinds of 
thing~ which bemg IClit arc: paid b~ck 
in Kjnd and not in S~c:, fuch :IS Mo~ 
ncy, Corn, 'Vine, :ind other things of 
the like Dlture. Ji'C)r tbofe who borrow 
Things of this kind, arC' not bound to 
rdl:orc the fame indIVidual Thmg wbich 
they have borrowoo, but they arc in­
debted for as much of tbe f.,me Kind h. 

I Nttur:.Jitcr (rtfolvitur obli~tib) arm res ill Jli. 
PUbtionem daiutla, line culfll' pt<Jm Ilforir. in re-­
\,w hum;ni,dTeddllr. 1.'07·jfJl jiJ. I 

51 Stichu, nT10 die IUri promlirus 2nte" clktn 
mor.i:atul', nOD tmetur promiO"ot. I.)). eM 'tri, 
1M. I. 13 ' .oJ. 1.1. f."'" (uti. sec tbr: reamj 
Article of dE tCvttath Sclbon of tbe Coo.tna ot' .... 

~ $If rbtJ-rlhAWrk tf 'ht Jr}s«l. (,.,~­
-f ,""",. 

1/ ,111 r-ht" ,.,1 __ /,., 1l.zr. _U 1m ..r 
,lH t"/~fI'" t. fWifh. J" _til (fII1'IIIH' l>t&", .r ,1M, 
"M'htth rtmJfw. c-nm71W1: _IMiI, &0 the feventh 
Article of II~ rt'Venlh 'Seaion of the ContraCt of 
Salt, 1', 1.9[, If. dept«. 

VlI. 
If the Creditor filcccttls as Heir to 

him who was Surety for his D~btor, or 
the Surety Cuccccd to the Creditor, the 

• ... ,.;,.. Obligatio#n ot' the Surety is annulled' 
but tne Debtor O( .. 'Vcnh IdS rem:\ins fli~ 
obliged. For the Surety's bligJlion, 
which is extin[;uHhed by this clungC', 
was only :\cccl1ory to the principal Ob­
ligation I, And If thc-rc were morc 
lJcbtors, 01' morc Crediro" for on: and 
the CtmeSum, and if oue of theDt'btors 
(houlJ luf;CCC:d to ont' of the C~irors, 
or one of the Creditors to one of the 
DebtOfS; the eonfulion which would 
be m:uJe in the- pcrfon or the taid Hell' 

being limited to one portion of the 
debt; would nukc no nunocr of change 
"ilh rc:lp<a to the 0'0"". 

J5Cft11ti.-m &: ~ptomirrcm «Inftllionc 
.. ~ ttlDK!Jrntur.L+I., .rllHt. Seethe 
.. ghill _hArtldnorthr fitU,is«hoao' au· -.. ~ 

\'IJI. 
• ~> oftCriog to ray .11 

1:':~ ... :atat .. pltu,;c hc:r~ he 
It K,: e oat"o fuf" to , 

receive it, ~t is IlwfUl for the Debtor rOHf-/h _, 
cOnlign rhe. Money ; And if the con-~' 
{js;nmcnt is rowe according to fonD, it 
WIU be held as :l paymeiSt of the debr, 
and will pur a flop to the Rent, or'no-
rereft, jt It is a Debt th:lt bbrs Jntc-
refl'. 

I ObUg;&I'tooe totIM dcbitz pcatria (olemait('f 
f..as, IIIlCnnonem cotItlngtte nw,,~tlurn d. Sed 
u:& dernum ot»atlO debit! hbmriooem ~rjt. li 10 
!Oro quo dcbetlU full/tio fuerlt a:ldnu. l. p. C, .It 
foilltt. AettptJ.tn nlLltIlO forttm aim UfUTIJ llcitl. 
crC'd;tordlUS poll contdbuonem oftCru. Ie li noa 
fufcipl.1f1t, t'OtIf.gowl'll iu publko ckpont. w: CW'­

fcl.li Irgirimarwn ufur'3N.m Illhibotur. In hoe IN' 
tem mu publ~au;n inttllrgi oportet. vrl lkr1.lIffi· 
mu rde" Yd utI! corropcteru juder [uper n ~ 1::1\­
l1a dt'~i w difpofutrlf. ~o rubJ«uto, d w n 
~11UMO dtbiror Jibenbirur. &: }Ol p!gnorum toI!t:· 
rur. I. '9' C. tit ,,/ •• 

St"", ,I. Dr_ it /liM ,.,.,.,lIuJ " """'T!',11I tlHr, 
_11 U -Pt''" ,h,u ,I- Cr..", IMI rtfofrl" rmrt. 
/'#lynN" U. IUIJ {HIIIf II -, -'ft'! II~I ,'" c...,.,Ji­
l#f' "", b.r.J1' r-.. jll} ~f' " 't/ltfi It I ,41 DtIIt" 
fMlI/4t {.ply~. ,hi Jth .. """'fll. Jotl /I 6yOtkr 
"tw ClIfT'. 

lX. 
Payments ought [0 be made of that 9.()fJrt~ 

which i.! Juc, and [he debtor c:UlnOt,"''''­
:If,rJinft the will of hu CTC'wror, pay him ~ 
anorher thing t:b:tn Whlt he owes, a1- oJ • , 

though rhe vallie of what be filOUld 
one, to give were equal, or even lhould 
exceed rhe valuc of rue tbing due .. Thu, 
he who owes M90cy, e;mnor give in 
polymem Lands or Houfcs, or Debts, un~ 
leG the Creditor confl.."Ot to it aI. 

'" Aliud pro ,Iio iDYI(O cn:ditori ful .. i nOCl ~ 
un. 1. 1. ,. I. 111 f. f'. ., "i. aU. l:umi,!uo mu­
IIlIIQ fumpfUli peC'umam, in rolut\lm nokntcm ruf­
Qpc:1t' nolllC'Jl dCbi.lot~ tol, compc!li JUJU rado DOll 
pcrminir. 1.16. c. II jrtIIu . 

~\hnik1b itITU en, urn a1io pro dtbirore folvrn­
tt', qulm reiN' pro numrr:na pecunia.. colllCnlten"­
te aedJtore, chtis:, tolli pwtamob!i~tKmeIn.l, 11. 
C. rtJ. 

BJ ,1" 'hrN dM~ rf 'ht.[wrlh Nlfl,lf, tiN 'bitt. 
,.. Juftinlan ff'u.l1hI. ,1Mr Dt'f/lrl .. 41"ttl $NI>' rf lIf""" ,."J W -!1 LuJ, II' H.pl fit .hI:/o II"} r"'" foul Iff ,,,,rIM"t, fI-JJ II _Jltldltllllltlt ". 
f-lJ'I't'U ~fo ff' l.iJUslU. ,,.J-t6k 1:M.AflM. ",ill, 
,br U~allll .. wh ,hi] In,. dk " ,tw, lwt"'l'~ 
IWrCr,."." dw~" ~U.fo_LaJI.adI 
'''1 hU. n... Lrt-. -~ f-tJ'" ttl _1J.lru " H,,· _,."! ,,.MJ, ,bt M,.,. If"IIII "",. jIII'_ JW"~ 
If till e",I"1n ,1-1"'-", ..., twill "., _Jrr 't­
.f:j,6t.". _. rn/Hid " ,I. II} _~,.I""" ht:U 
.bumtl H ~,_l.aJt .,JIMI.Wj. tIIt"r 
__ ttf,1Nir (;wh",. II .. ,t. ~t'" bUI ..... ,. 
"tlllfWifl tl/lill IUI"""-' 'Mtttndl4'J ",l" l4I,,1ow. ht ;, r .. lit" Jif"fi. ".11 II -. ,J I- ".jhtJ,t.J; .... 
1.$ III .. , ... ;. ,flU ",,"ur, M .,/J tU .,.,"" ,.,.. 
ffl.Il , .. t-PI «MIIIIIfIJ ,. ,/,I ltilJll'f ...J * if loW 
I/Ultl "DfN"." 

x. 
Seeing Undemkers and Anifans 3rt'IQ.A;""* 

Dehtors.fOr rbe \Vork.s which they un~ .. Iot"''*1h 

,lclUite ro m:lke, and [hal then: sue'" H,.= 
\Vorb of fuch a . nature, that it IS of~ ~ ",,_ 

Tl t impon:mce ....... 
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itnportancc to h:,l\'e them n'Wie by the 
hand of [he Undcr<aker or Wortman 
himlelf who undertook them l thofe 
who :l.,re obliged to rnUc w&th their 
()wn lland \V orks of thjs natuf(', C:\I1-

not .diCcharge thcmfelves of thcir Obli· 
gJ.tion by ddivcring the \V ork of ;t11O­

ther pc;rfon ". 

.. Jnttt lIttificts loagt dffKrmti~ en lie ingCtlii. &. 
nlturlt. lit diXhla~ Ie' inftitu..tionis. Moo' li U1ItJfJ 

.. fr [Urit.u-. ~mi.rerit. wi '",-. 4Jjft­
",""""..11/11"....· , 6:: hoc [pee.1i~ allum 
eft. "t /IMJ f1tri$ jJ ptrJidfU. fidejuJTor~Jlion l. vd 
foOllm iudiolJ. non c:onfenticnte l\iFi~torc, non 
liberablt rcum. I. 3 I . f'. J, I~.'. Sa: the ninth Ar­
ticle, 

Xl. 
t1,7f,t The Debtors who arc allowed to fur­
c,jJiIn Ij render r"cir Goods fOT the I3.tisfa&ion of =. their Creditors, give in payment another 
I#'JMmI b~ thing than what they owe. And this i$ 
~/'" likewifc another D}anller of }>aymcnt, 
,bitt, ,/;4" which fb:ul be Cpokt .. n to in its proper 
~::,r.u plaee.. . 

• $H',/It Ttllf d' ,hI Qj{ir1tIl{ G-M. 

XII. 
u . 1/"" If a Creditor of .. Sum of Money 
t rwJ m ~outd coo(ent to take in payment "'f:: rf Houfcs, Lands, or other thing, It would 
~",?, ..... be • Sale, of which the Sum <lUI: is due 
,htr ,li1/f would make the Price. Thw the D ebt· 
~~~' or woqld remain Guarantee as.ainft all 
" .,. 'Eviaions, artd he would be dlfcharw:d, 

n om tho- debt, only on condjtion ofhis 
warranting the poU'clJion of the Thi~g 
to the Creditor, and the Payment woul,d 
be a![pgether with""t elfc;ti if [he <;:re­
di[or fIiould be evi&d of [h.EIla« which 
he fuui recc:ivrxl in payment P, unlefs it 

• 
hod been mh .... if. agreed be,,"= the 
plU [So. And as the ajminutions- which 
might happen [0 .be Thing given in 
paYnv:Dt would fall upon the Creditor, 
IQ likewife he would reap the profit of 
.11 [hat might raxlcr tbe Thing better 
or more valUablcli . 

• 

thc£viCDon of that part, the relt of the 
\Land might be a burden to hi~, and 
that be took the Land in payment, only 
that he might have it whole and en­
[ire r. 

• Si 9uis albm rem pro alia volmtl (olvoit, &:: 
n"Ub fuC'tit (ru) manct pn.llW ob!i~l(1. .it fi 
pro Ftc fucrit~. t~QlCIl pro fO<lUo dural 01,. 
Iplo. Nam noa 1cccpiffi:t rc Ifttt8'" cmIitor, 
nfG pro fohdo elus 6mt. ' .",G,ff. -pi • . 

XIV. 
P2ymenu qf Money ought to ~ 1+.Ap.,. 

made in Species which arc neither cried '!"II' ",.,. 
down, nor furpe&edf. Bm if (hoere. m :/1«'11 
ditor having delayed to ttC(:ive hit pay-t 'w 
mcTU, [he Mo~ fhould chance to be l"'~ /; ~ 
cried down, before the Debtor had ac·(tltJ ",,-, 
rually made a Tender of the Money to 
his Creditor, the laCs which would be 
occafioncd by crying down the Species 
that remained. LHII in the hands of the 
Debtor, would fall upon the Debtor. 
For he was full MaficI' of them while 
they were in his handit . 

r NO!! dfc ~dllm (cnditOl'Cm) f.rI ali3m fw.. 
tplm nummol IIcci~ 4 ex- C2 rc ~mnum Aliquod 
paffUNS fit. 1·99. If; M f"""' 

• ~rcditor obbram ~ dtbitore pecunlam. \.It aHl 
die accepturu., dillulit; mOll: ptCUQ,1ll gua ilia ref.. 
publica utmtM'. ~u:afi :l:l'ou. juffu ~Jlhs fubl3t;t 
d'l- : item pU~11 -p;cuni3. ut poO'it WondJ no· 
minibus cn:dl XtVU2. il'l intercmpt1. eft. Q!l2{j. 
tum eft cujus dctrimcntum dfef? refpoMi fecu.n­
dum ea quz propooerentur. oee i:ndltoril, nettu­
tori5 deuimtntum d'fe. I. 101. W. 

S 'E CT. m. 
Wh. "4J ..... a P aJI1lmt; 

Ctrvt it. 
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9. Pa),menl tn,,,, 10 On4 1tJbD lilS IIlld" 
allAwifolion of tI Crim,. 

I. 
""i'" fErfOns who have interet\: that a 

. ~"" debt be acquitted, may pay it. 
Jf#'IIf. us, thofe who are jointly bound to-
'-..;J {If' geth~ ClCh of them for the !Whole 

. 'f:/'":, aebr, may pay one for the other: Thus, 
sw:,if/, Sureties may acquit whllt they are 
"",.,"'bound to pay for othen. And theP,r.­
, • .brHt"'·ments wbicb fthefc pcrforu make, dif-

charge the Debtors for wholC behoof 
tbey make them, and annul their Obli­
gttlon to tbe Creditor. But the faid 
Debtors remain obliged to him who ac­
quits their debt ' . 

• 51 er p1urib&u obtigtri. uni U'C'qItO fmtur. 
DOn ipfc foNt ubd'llur, (cd at hi qui fmlmobli­
piNt. Nlm Olin ~"duobw, pluribufque~iuJi.km 
Obiigadonis pattidpibu. un! kCepto fcrtur, cztcd 
quoque libmntW': oon quonitm fpf. aCCe:pt~ b­
tum dl, {cd quoniam vc4n fokoifJi: videtut is qui 
acceptillrtionc fo!utUJ dl. I . • 6.f. tk IlUttrJ. 

CrcditOf' problbttl non poIelt cxjg.::re debitum, 
cUm tint duo ttl ptomlut'Ddi ,ejukjem procuniz, ~ 
tJlIO velit: ~ ideO Ii proba.m. tc OQII1'mtUm in 
folJdum ttoI,jlrc, re£loi' prot'iIlciz ju~ te adnr­
.w cum cum C]IJO commwUtcr mUNlm p«WIum 
acccpUli DOlI cUrta:.binar. I. l. C. J. '-I. rm. 

II. 
I . ....,PW- Payment may be made not only by 3-

:;'!-perCon who is mteretled with [beDcbt­
,Iitr. or, but alfo by other pct1bus who have 

no concern in the debt. And he ror 
whom another has paid is acquitted, 
w he[her he knows, or is ignorant of 
the Payment, and even altho' he fhould 
not agree to it. For the Creditor ma:y 
receive th1t which is due to him: and 
he who paY$ for anocher, mly do that 
favour, either to the Credicor, or to 
the Debtor, or mlly have otber jufr 
caulCs for doipg it flo. 

~ ~JVftldo quifquc pro alio, lictt invito a: igoo­
nnw, hbcm cum. L 39.1. tit Ittl'ltfl. 

Rcp:titio !'lull. e:R ab eo qui fuum t«~it: u­
medi .., aUG ~ vero ckbitott foluturn dl. ""i. 
f. 1'. ~_ __",_ ~. ..". • ilUMl_ pro ~, <>I. !OVID IJ'DOdfItcs Jibe-
nri poa;un. •. I .• ,. f. "I"'-. 

SoIftft ~~!tU1VitOa&i~ Jictt: ci)m 
iii: jUR' ci.lti cuoiHumun, Iicere ctllm if.QOI';tOtil 
iDriUquc rtI~ CClftditioncm tacm:. ' fJ ' tffI. 
Lll'C, Hi 
.... " ,....,,,,, ' ..... I"i"'..., ,., fl, 
~ ... "'" • N " """"'" 0{ ,,;,; , ... ... ., Nt/JIIf-I-"'1IUfMt ihmI.itlt..,. 

.. /tIir........ ", II If "" MiwtJ, 14M 

- - _ ~,.,... r.. -"'. jhoJJ ..... ,.".. " .. .,; IIi6rri ,,,, ..., I"rtt"ItJl bt _J 
_... ,M if. JIll kfi MJ-.K, """'_ wkr 
• ~, ...- -"'" .J" ...... IItifo w,. _ 
""",MI.."","-/. n._~ .. -
..... ~ MUa--:,,! ". lAw ... W u thf 
u· c.J. de..... AfJ r"." 11,'1""" "",hll M. 
... ~ fW' " • .", tl(ftp 1 .. III"SII#III. 

VOL. I. 

III. 
If a Debtor having given his Money ,. 0/ ,i, 

to another oenon to p"y the rIme {Of' D4w.h. 
him to his Crtditor, thc f.ud third per- ." '~ 
ron bcin~ indebted to me fameCrcduor,!;Z..",.. 
gives him that Money 10 p.yrncnt of.r- 1".1' 
what he himfclf owes him ; this P;tY_ lhtir t .... 

mcnt would fCCUl to be ufe1efs both for " eru;.. 
the one and che other of there Debtors. ';:u,..,. 
For he who arried the.Money had no . 
power to imploy it in the dtlchargc! or 
hit own debt: and he who pve It is 
Il(lt dofcharged by a P"Y"""t that was 
not m:tde for his account. Thus, whilft 
,bmgs """,ined entir<, and the ell<a o( 
tho ratd Frallll could bt ropaired, tho 
I'aymcot would be rc:&i6ed, aad pl.eM 

Tctj.. ItO 
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vhich they ~re il\fruflcd with the AcJ.. 

mioifhl1rioo of all the AIfJir! of .. ny 
pelion: for their ACt: and Deed is the 
r.,"x: :IS the' of the p<rfolls who have 
gtven them the ch:ugo of IlIcir con~ 
ccrns d. 

v. 

to the ;lCCOunt of him who had given 
the Money. B~t if the Credit?T Oei1'lg 
ignorant of the knavery of blm who 
carried the Money, had delivered him 
u~ his Bond, .nd had difpofed of ,he 
Money, there would remain nothing for 
him who save tbe Money, except his 
Aaion :tgatnfl the perron who b,d un­
dc-nakcn to deliver it to the: Creditor. 
But if, on the contrary, in the fame afc 
the Creditor who had delivered up the 
Bond, had lliD the Money in bi. hmds, 
he coula Dot keep it, no more than a 
thing tbat were ftolcn,which he would Ir:1 Debtor pays to hill) whom hc/.l., ... 
be obliged to rellaTe to the O\\tner c. bclic:vt.x) [0 be tbe Creditor'S" Fllll:or or,t"""", 
But he who had given the Money, Attornc-y, Ilnd who \Vus not fo, thel:iid.;;-"'· 
could not oblige the Creditor [0 rell:ore p .. ym~C'Ot . wllI nor Itcquit him f. But if .k~!:.r .. 
it, unldS he procured the Bond to be tbe Creditor ~ho ht\d gi\ en order to :l 'IU«. 
given back to the Creditor, whkh he petfon to rccc!vc thc MonL'Y for him, 
aelivered up to the bearer of the: Mo· . revok~ th~ [:ud Ordl,!, al'}d the Debt-
ney~ tbat nIl things might be in the or, belOg Ignorant of the revocation, 
fame ftnte and condition they were in ~;IYs th,c M~l\lcy to the faid penon, the 
before the Paymentt For Qrhcnvife he l;ayment will be Sood, and the Debtor 
who fent the Money by another ought will be thereby dlfch:uged; :lS on the 
to impute to himfe!f this C,ollfequence contrary, the Payment would not :lYail 
of his imprudent choice of the peri Oil . tbc Ddltor, If he h~d macJe it :lITer he 
And there would remain nothmg to knew of the revocation ,_ 
him but his Aflion againfr the ~rfOLl 
whom he had intrufted with the Mo­
ney. But the be:lrer of the Money 
wouJd be anrwcrable to both the othcr 
per(ons for Cofl:s and Damages, and be 
liable to the other Penalties which his 
knavilh dc:Uinll might defcrve. 

• • ClR'IU' air. 6 cui pccunia~ dedi lit om ere­
clitori IDeO folmtt: Ii Coo nomine dedcrit. ncu­
tnlm Hbavi; me. quil I'IOtl mQ) nomIne lim fit : 
ilium. quia alitmm dtderit. C&:lerum m:wdlti 
ntm teneri. Sed Ii creditOr toJ DumfDOS fifll! dolo 
toaIo confumpi'aJTct. i. qui fuonom inc COli fol.itrrt. 
libcntut. l'k u aliter obfervJmitt. en::ditor in 
lucro ..ediretur. i. I,. r: •• {IIIn. v. 1.94. i.l. 
S. l. · If. ~.6. 60 § . .b. ft,J.;.pM. 9*4IxM. 

..n. 06/U.,'" 1/ litu Qyi/i,. ,. 1M Hd ,"" 
~, if " i, '" .,. w "JI«t i, " ,hi .A~ 
I{ tb; 0....1{ ,M M-,. "filii. '"'"' ,'" ,.,.~ " 
,hU lA •• 'IIbIth W"(III. thtu if'" MtIIfJ IS ", ".., 

.. "'-to t. IfI'f- .... JJnJnwJ ;, ,. ,/if ou.,w N 
"'1""oH~. ""' .I~ ;, fo/J-t. ,.. 1# ....u " ...-..p, ,., 11_ .., jhJJ.,." .. '" 1wcJ, 
tf ,. . Fw it. ,., fII/i {lit 0- .... a.-,,, .,. n,;.,,,,,,, u.. ,,-, rlti#ttift, _ ,. -t!7Ioif" I'a. trw> • - ~, .. " '" ...... ,.. -. "" ".." ..... ""'" " ,. ~ ... 1.Ji!,I ( "' • ., -, .. .Jttfo 
'-lI fitwr fI fl. V. l S. 6. a- tult.lGIl dr obi. 
'I"" '" dol. I.,. I: 010 fun. d. §. •. 

IV. 
+ no ",. Tho&: who .... appointed Agcms, 1>r -" • Ann""" lOr otbat; 8111 equi\1y mike 
~.;:pa~.r.r ~1IIIiI _i.e them 
_. ""lOr Crcditon, If have. fp<cial 
,.-w it~ Power, or I...cner Attorney, i.., 

po-mg them fo to do. or Jf they 
!taft • jononI Letter of :\ttom<y, by 

• PtOCllTltori qui (e "lIfO alieni, ncgoriis olfcTt 
fo1vendo, nemo libcnbJhlr. I. H. S· 4· if. '" 
IN.I. 

Si quu pR"trmtl (e ~til' :dieni, I'On:'l fide (01-
verit. qUlndo libert'l:url & air Jllliaml~. ct.m do­
mulUs ntum lubuerit. tunc lfurl':lri. I. ,.S. tIIi/. 

I Sed &; /j quit m~nUavd'it Ut T irio folvam 
ddndc vC'ruerit cum atti~ Ii ignor:lru~ohibi: 
tum cum U'('Ipete folvam libc.-r.iboi: lw fi (ciero 
non liberabO!'. 1. 11. S. l. . tH. I. j+. 5+ tN. • 

VI. 
~utort, and Cunnors mlly make and 6. nn", 

r('celVe llaymems for pcrfons who 4re.u c:.-
undcr their charge I. '",1 tIM) -"" • ~U~Ofi ,tl» ~h·itur • .J. 1'4. S. 1. f: *' "'lit. mMwtlj-
CUUtorl quoque furioQ rdll: Ii»Vltuf I item cul'i- ",tlltl. 

tori libi DOC fu8idcntil W pn' a'nrern ,d lleI' all-
am )ulbm auf'am: Kd .. JMlftU! euraton rclle 
(01" c:ulllbt. •. 1. '4. S'1' Sci: tftc: fOurtb Ad • 
de of the. (tCODd Scaion of Tuton . 

VIT. 
. If:l .rI~ing is due ~o nvo ormorrCre.7J~ 

drton loUdly, that ... in web. manner __ >f 
that every one of them 1vwc fall and --c:; 
<"'pit R.i8h' to n:ccive ,,,,, Wholt, 1# ~ 
P_ iJw .. made tb _ 0{ ~'" ..... 
wiU difcharge the DcblOr Ji"OtQ iIIllllc-­
others'. .-

Vllt 
If til .... be no Soli~ 

Creditors for one and 



OJ PAYMENTS . 
." I,i, that is, if each of them has not a right 
_"";" [0 receive the whole thing, but only 

his portion of iI:, fuch a5Co~beirs, nOIlC 
of them can receive: tbe Whole for the 
others, unlcfs they aU confcnt to it i. 

1 '11tiI " ,. ~ (," l"UJiItt Nlttk. See 
the c!eft:nth aM tWdI'th Anicn of the firfl: Scllioo 
ofa Ikpo{ItUm. ",l.8,. S.I.,.J.jJItt. 

IX. 

9 .~t Perfons accufcd of Crimes which are 
.ult /I flU liable to be punifhed with Con6fcation _"mm· of Goods, may before tbeir Condemna­
· "'.,..N"{tion receive what .is due to them, and 
~~imt. pay what they owe. For otherwi(e in-

nocent pcrfons who ch2nce (0 be ~. 
cufed, would be unjurHr deprived of 
the We of (beir GoOds I. But this li­
berty of receiving and mAking Pay­
ments, ought to be underftOOd J[) ruc,h 
a manner, as that thert be no fraud to 
dude the Confifc:nion of Goods, arid 
that the perf on who is accufed give no 
Acquittance without receiving rdl,l 
Payment, 2nd that he do not pay but 
what he lawfully owes OIl. 

I R.to criminis f<'lluluo. in~iro nihil prohibct 
rcae pccurUam i debuoribcli rom, ahoquin plc:rique 
imroc:mUum necdllrio fumpru cgcbunt : {cd nee 
iUud prohibitum ,sdctUl, nc ~ reo mditori {oln­
rur. I. + I. & +1. ,. J, fo'Ml . 

: ~. L '1'" ""-t. 

• 
Tit.I . Secl:. 4. 

I . . 

I F a Debtor who owes to :I. Creditor I . no. 
different debts, hath a mind to p1y Drh" " 

one of them, he is at liberty to :lCqlllt~J • 

whichlDeva of them he pleafcs, and the,..,; :.M.­
Creditor c:mnot refute to recc:h'c PlY-/_ ' . 
men[ of ita, For there is not any one'.w. 
of them which the Dtbtor may not ac~""·fn· ~. 
quit, a\thoogh he pay nothmg of all 
the other d,bts; prOVided he acquit ill- • 
lircl, the debt which he olfers to 
pay . 

, ~i.a qui, dMmr n pflll'ibuJ aufu tmum 
dd:ntum foh·lt. etl: In arbittio foh'eI:Ia's dicere quod 
~liU ddlttum vofuait foIurum , 8c quad diurit. 
id crit folutum. PotrllmlU Ch'm m'l2lD tqcm 
dicere c:I qllOd rol.,.imus. I. I. /' . .u.foJ.u. 

" $n 1M pi/, ArlrtV" ,h, H s,a"", 

II. 
If in the (ame cafc of :\ DebtOl ~I ho I , 1'tt!­

owes fcvcral debts to one and the fllmc mmtl I/I'f 

Credi.t:or, [he (aid Debtor makes a P:lY· i.!';;"; 
ment to him, without declaring at the : .. ~:", 
fwe tIme which of the debts he: has, .. DJw. 
a mind to Jifchargc, whether it be that- .. hu 
be gives him 2 S-um of Money inde6-f."....· 
nitely in part of payment of wh.1t he 

.owes him, or that there be 2 Cornpco-
(;loon of debts agreed on between the 
Q'cdicor and Drotor, or in fome o-
ther manner j the: Deb[Qr will have al-
ways the fume liberty of applying the 
payment to whichfocver of the de:ou he 

______ _____ "_ . has a mind (0 acquit , nut if tbe ere--
dicor \Vel'C to apply tbe payment, he 

• 

SEC T. lV. 

O! fht impUfafilJ1l of 1',lI)'mmfs. 

'The CONTENTS. 

( . 1D, ntbtor 1)/ /J!Wfai debts tltJ.llilS 
1:Vbitbfot'/..'tr of tbun '" ,!tafes. 

". PaY_lfls IITt aPllitd t, tb, Iit"t! al 
tb, {hila 'Itb, n,it(Jt, 4IUI i" 
I;i! iIWOtJf. 

3. 'JD, paywunl ;s .pplitd If the dtbt 
whicb ;1 ;; ,lJfJjJ ",wIUl!IIt!(JII! fur 
tbe Dtb:rw I(J acruil. 

4. 'l'h< O""'phls .r a PII,Ym.nl, aft".,h, 
JJj'iba'l" '/ (JIll dlbt, iJ t(J bt lip­
IHrd" Ibl ofbers. 

r. A P_"" ir R,jI'ppli,d to llir dif 
.",.. of I~ flllmJ. 

6. A1IJ 1b41 tw. /Jllb,' tht Arqllitlllnc, 
fl~ _UfO" b~tb Pri1ltipaf ,,*,,­
ftlttrtJl. 

7. HnJ the priu ,,·'lI1Ut is ptz'UJlIlti fir 

.,'l'1.,11 for [t1.·triJ/ dt~JI, is II 
,. .ppllttl. 

.could apply it only fO that debt which 
he himfelf ,,,,ould difth:uge in the 6rft: 
p"lacc, in cafe he were tbe: Debtor. For 
£quity rc:quifa th:u: he (hould aa ill 
the AfF.lir of his Debtor, :lS he would 
do in his own. And ifJ for cx-:t.mple, 
io the cafe of two debts one: of them 
were controvened, and the other cle-.1l', 
the Creditor could not apply the pay-
ment tQ t~e debt which is conrefted by 
the Debtor ~ . 

• ~otic:c 'en; non dicimw ill qtlod rolutum 
lit» iA Ubiiuio ell acripieeri, aU pOWJr drilno.-c­
c:cptual. fent: dumn1OdO "' id C06Itin&H Wlururo. 
In quad iplC, 6 ddlcrct. dTct tOtunmu. ql,lOl{uctk­
hito fr exoncnh.tru, drct. Jj ddlort. id ~!I. In de· 
bsrolm '1000 IlOG eft. in coatTO~'UIP. J. I. r .. 
fo"'" .-£quiflimum ('tllm virum dl. (J'C'lilIOI'Cm i~ 

rem dcbiroris. ut CUlm 1£rf'U. " I. I. In 
CluJim Unlpa' ,!dentr (croJl tor) fibt de· 

line : ira CDIPI & in fuo COQQIJIICl'C't 

J • .J. 

Ill. 
In a1llhc c:lrCS where a Deblor, ow .. j. n.,.,. 

ing tevenll dr..'bts to one -and tbe (':lme rn. u t 
Cf(!(Jj[or, is found to have mac1c fe~et'3.1 't; :t-"., 

• • payments, 
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it 11 m,fp:tyments, of which the appliC1ltion has 
A'Jt.A'IIt""Z;not been made b;y the mutual coment of :.!: ~ [he plrtie5:t and where it is necc:ffiuy 
at,.", . that it be rcgul:ncd either by :t. Court 

of Jurucc:, or by -ArbitratorS ; the pay­
ments ought to b<;; applied to the debts 
which lie heavieR on the Debtor, .and 
which it concerns him moR:todifcbarge. 
Thus, :t. Parment is applied mther to 
;t dcbtofwhtcb tbe non-r~ymentwou1d 
expore the Debtor [0 forne l>tnalty, and 
to ·Cofts and Dam:tges, or in tbe pay­
ment of which his honour might be 
concerned, than to a debt of which the 
non-paymeot would not be attended 
with filch 'confequcoces. Thus a Pay­
ment is ~pplicd to tbe difchatge of a 
debt lOr which a Surety is bound, ra­
ther than to acquit what the Dehtor is 
Gngty bound for without giving any 
Security; 01' to the difch:U'ge Ot wh:l.t 
he owes in his own name, rather than 
of whlt he llands "'gaged for '" Surety 
for ltnOwt'r. T hus,:l Payment is a.p­
plied to a debt for which tbe Debtor 
hns given FIlWDS and Mong.tges, rather 
'th:ln to a debt due by ~ hmpte Bond, 
or Promife: rather to a debt of which 
the tc'rm is alrc:\dy come, than to one 
that: is not yet due: or to nn old debt,. 
before a new one: and I"J.ther to ~ debt 
that is clear and liquid, than to one tbat 
is in difputc:; or to a pure and fimplc 
debt, befOre one rlu.t is cooditional cl. 

.. Qil.od fi fone i neutf'O cliltum fit, 10 tiis qui­
dem uonnnibu. qua: diem vd conditionrm h:!bu­
m,Qt, id ,idetlJl' fo!utum cujl.u dits ... mit. &: m~b 
fiuod men DOminel quim quod pro .uo fidtju lTor!. 
nomiot dtbI»; &. poriu. quod cum pa!fI:I, quam 
~uod (Ule p«'IU ddlttlll': & potius quod fatilihto. 
qlUm 9':'od fine Atifdato dtbOo, t. 3. S. I. 0- t.-t. 
f.Jt ~. 

C\lm ex plutibw c;mi. debitor p«Uftiarn klvit. 
utriuCque UcmOflllntione a:fi"ant¢. potim- h3hcbirur 
cuu ejlll ptC'uniz ~ fub infamia dcbttur: mo,( 
eju, qU& pctna.tn C'OI'Itina: ttrtio qllae fub hypo­
thea, vd pi~ comrXb dI : poll hune ordinem 
pollor habCbnur propt~ quam lIitna ewfa. ,dllti 
6dc:jutrom. Qltod Vetel'et idcII dc6n.iC'I'Unt. q'QOd 
verilimilc: vidtrc.'Nr diligcntem drb,itomn ildmonilw 
itt IkgOtlUQl {UUIT\ gdlurum fuiat. Si D,hil corum 
Uuervmiat. 'ttl.Il\iorcomratbu ante jOIVet1of. t'97. 
ttJ. 10 dehirom ~uod DOG dI: fa C'OIItroycr(~. 
1. I.w. In bel cpI~ ~ die dcbtnrur, ('OfI~ 
liat quotiel 'iDtUniuaC ~ (olviNr, in grniomn 
Cl.uWn ,.ideri CoIUNm. Si aurc:m ft&Ilb ~V._ 
nt, id ea., 6 omoia nomina fim,lil fixrir,t. 10 IQ~ 
ti9uiorem. , Grmor vUktur quar: '" rub 6t:ifdluooe 
viJetw', quam a .. Jl'II'I dl J. f ... 

IV. 
. ' "" o· When. payment mode to.,,,,, 
'fin1IMs(.to whom revcral dehta are 
~~. ~ debt to which it ought to ap­
Ii:;';;: "pliod, the Overphu ought to be appliftl ... ::z, • to doc difcb~ of rhe debt which JOI. 
."""''''"''''' according to the order explained 

, • 

n the proccd.ing Article, unleG the"'''' ~ 
D ebtor makes another choice e. ''-1. . 

• si mljor pm:ni~ numCi'2t. (k ~m ratio (10-
gulorum (motnKhtum) expom. nlhiJominb. pn. 
mo COI'It!'I&a faloto qu.1 potior erit, fupcrlfuum 
ordini {«undo, vd in torum. vel ~ p2trc mi­
mtendo, videbitUl' datum, 1.97. bt l~rr.I.'. 

V. 
If a Dcbtor makes a payment to dif- f. A ,~ 

chars:e Debts whioh of their nature ~lln 
bC'.U' mtc:rcft, fuch as that of a M:lrri~e "ftitJ ,. 
Portion, or what is due by venuc of a J.." Ii{-t{ 
ConLTaCI: of Sale, or that the lame bel'" 1N"t#. 
due by • Sentence of • Court of Jur-
tiL'<7 and tbe Payment be not fU'fficJent 
to acquit both the Principal and the In~ 
terefl: due: thereon; the payment will 
be applied in the firO: place to the dif~ 
charge of the lutcrcft, and the Over-
plus to the difchnrhre of ~ part of the 
Princip~ Sum (. 

• t Q.,uod gcnmalitet conllitutum til' priilJ in u(u­
rllS nummum folutum Iccepta 6:rendUtU, ad cas 
U(UD. vidctur pcrtincre qUlS debitO/" Clolvcrc cogi­
tur, 1.!,§.1.;"f.ff. J,folw. 

5.i forte u{ul".U'Um utl«iem miter dotis teQt. 

per:tnd% lWlere dcbut!ril, it!! en c:ornput3udum, ut 
prout quidquc ad mulic.'ftm F,vcllit non ex uni­
vcrfa fumml deccdat. fcd priuiin Nll'I qlW,ritl:tem 
qUlm urllT:!.rum nomine rnu.licrem ronltqui opot­
tcbat; quod non tn iniqullm. I . .s.~. 

~:tti potcrit !In in \'kem ufurarum hi fTuau. 
cabnt. qu:t in lidcicommiffis debmtur. Et cUm 
eump!um ,Pignorum fcquimur. id quod ex ftuai­
btl. pcrdpltur. primum in ufur.ul mox. Ii quid 
ruperfluum eft, in [ortem debet Imputlri. [f . 
S· u . If. _I ;n ~fftJf. lttlJl, l.'tlfiJti(.!IJ"IJ, tMJ. 
iff. {Jr. 

VI. 

If in the c:lft:S of' the foregoing At_6.AH~ 
tide the Creditor ":ad given an Acquit-:;;/I ~ 
tance in general for Prmcipal and lnte~ IlIn~ 
rell, tbe Payment \V,ould not be. applied /MflliII, ' 

in an equal proportIon to the d lfcharge~""" 
of a part of the Principal, :md of a p~tpoU j*jI' 
of the Jmerellj but in the 6ritplace,""J' 
,11 the J nretefl due wouW be c1eareU .oif, 
and the R c:ro:l.indcr would be applied 
to the difcharge of [he Principal," 

• Apud MJrcdlum qlWfjrur. 6 qull ita QI.,me 
dcWtofi .. ;:.m. &- -{MAl ie acdJ'ft'e. utNm pro 
flU ec forti & ufuti, ~ead:mt. 2$1 .~ prJiIS ill 
Unl12$, 8t Ii quid fupercll. in "rt. Sed cso DClIl 
dubito qum hire C'lIUtio it /111# 00;' ~ pi!), 
uful'll .tmitln: UIIt(' ddocfel Ii cpd tupcrfil(n~ 
ia (QIUlD ocdt.t. J.I. ".-It-I- .Jtl-. 

VII. 
When • DebtDr obli~ bi~ 10,.1/10;" 

a Qrrdjtnr fat fevera1 CaUfei II: oOC md: t 
the &me time, gives him ... or".- , 
M",- whic6 lie ...... Ii>r~ 
tbe lCi:urity of all rho dobul.ih< Mo-~~ 
ncy which is railed by Yo _ of tlk:"';;. . ... .... 
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01 MOItg~ will be applied in an c­
qoal pmponlon to the ditcnargc of t ... e­
ry one of the debu. But if the debts 
wen: conJ;riil.&cd at divci'S times u.pon the 
s..'Curity of d.~ flme P:lwns :lOd Mort­
~ . .0 as dw: the Debtor had mort­
gaged for the laft debts wh:t~ fhould 
remlin of the Pledge, :after Payrnent 
of rhe 6rll: J the Monies Ilrifioq from 
tbe Plc:dgt$ would in this care be ap­
plied in the. 6rll place: to thl: difchar!r 
of the debt of the oldell Jhnding . 
And both in the one and t be Othl!f cafe, 
if auy 'otertft be doc on account of the 
debt which is [0 be difch:uged by the 
paymenr, the fame will beJaid Gcfore 
any part thereof be appli to the die­
charge of the Principal i. 

• Cum codem tunpot;e pignon dliObu. conlrJC.o 
cJbu. ~r.P1t\IT. ptftlum eorum pro modo f«U' 
Diz cujulque tmurttlUI cratiror acartO facerf: dc:­
bet.. N« ia .tbirrio ejt.U d«lio trlf. cUm dtbi· 
tor lJttiulll pigoori5 confortioai (uD)t'cel'"it. QI.I6d 
{i tcmponbul difc:rw:tis fuptrHuum p!gnorum ;)Wi. 
Irri pbcuit. prim debitum pretio plgtlOl'ull\ Jure 
Jo)vewr, li:cundum fuperlloo compcDf~tur. 1.96. 
t.1. f'. tit 1M'. 

i Cym lit. '-tis QOmiDe. &: ufunrum liiquld 
dc:bc:tUf ab ~ qui rub pi!plor~ pc:cuniam dc:bct 
quidquid ex vmditione p'gn(JI'Uffi rccipi.Wl'. yri. 
UlUm ufuris 9_ jsm hNlC debrri conllat, dtlnde 
li quid wpuftuum eft {octi accepc:o (~um ell : 
D« audieodul eft ddliror, 6 cum Fum idontum 
k dJ"e fa., digit ~uo nonul'lt nonerari pignUf 
futtm malir. L 3f. f'. M lil". iJIJ. See tI¥' fif­
teenth Ankle of the third StClioo of Pawns and 
Mongoga. 

TIT L E II. 

Of COMPENSArIONS. 

Tho {,,;;.T often harpens th., tbe U01C 
MtW. 1 pcrfDn is at the i~mc time both 
t4u a4.. treditor and Debeor [0 ano-

er. as if an. Executor is chargc.! with 
I ~ to a Lcpec 'Who WjW his 
Debcii<: if ,,",0 pmonrare reciprotally 
iDdc:btal '" 00< another tor Money 
lena: if..,. has r<eeivtd and bid out 
Noao:y tor _her: and two perf ... 
...,. '" .. 'f!u'IIy indebted to one ano­
..... , "as iIIot one of tbem alone ID'Y 
_ ...... dc:bt" or \ikt.,il< both 

• 

nE;II!dq. In tlldO iDd Otber the fib: 
""" w!li4 .... ildinitc in number, it 
~.-. '" ma1:t to"""" paJll>Cllll ". _ rtiC -.. to as for .,.., of tbe-
...... to pCJ .. _other .. hat he owa 
him, ... t9I ~ bKk agoin that 
~ is .. '" Iiim I but fIlCh debt> 

arc compenfJtcd, tbat is, cvcry one re­
tains in p:'t)U1ltnf of what i) due (0 him, 
that which he owes to the (!ther, whe­
ther it be for tbe wnole debt, if the 
Sums arc equal, or by deJuaillg lllcffcr 
debt but 'Of a greater. So [bat Com­
pCllf:ltio'1~ arc nothing eire but two re­
ciprocal Paymcnts which ilrc made llt 
the fame time, tbe Debtors gi\'1ing to 
90C :motbcr no other thi~ 5ut tbeir 
b:lre A.cqlotittOlIlC(.'S, the debts being :m­
milled fOr fo much :a f}u.U be [oUild to 
be acquitted by the Compt.'Or:nion. 

Altho' it fccms natural th;\r cvcl'ynm ." 
Debtor who is on his P;j,rt Creditor tof"'l# JtU, 
rhe perfon to whom he 15 indebted Dl!\y ",hkb ." 
compcnfate; yet rhe urc of COIDl'cntil- II" ,. ~. 
ti~l is not extended indilfcrcmly to all ~7.fI"fl 
rorts of dC!:bts. For there arc: rome 
debts which the Debtors a.re bound to 
acquit to tbore who arc in othcrrc(pccb 
indebted to tbem, without infil1:ing 011 
Compen(.·\tioo, as ih:lll be {hewn in the 
fccond Scltion. . 

(l!)' tIw ell"",.. r..... " engl.od. ,. em,,,1(cJWr, 
., Sn/t"ll. 1.1 IIIJn.J /" .ea,mmt. J 

SEC T. T. • 
Of th. nlttu" of Comp"'/t4itmf, 

and of th.ir effiE!. 

The CONTENTS. 

1. DCfi1litio1l of CDTllft"fo1ion, 
1. CQtllpen/(IIioll ,reveltllJ tbl eircl/it Df 

two PtJJmlnlJ. 
3. 11 takes piace althD' tbe ddm /0 ql 

(()mpellfottd be 1Iof tfjfHd ;/1 flu.n· 
tilY· 

4. Compe"[at;D1f h4tb it; tffdl of it filf, 
IWi by ",irtll' of I~ l..Iw. 

f. '!'he Aceo,.p' uMghl It) be jl416d ytar 
by ,'iV, tNt tin C_p.:.{ati'1tI 
may R made 41 ,h, '. tfHJ/ lin 
Slims beca"" N . 

6. 'Iht 'J~, ~ -pnfo" ;1 ~<fl"t 
of b/S O./fi". • 

I . 

,-,o~OD is a reciprocal Ac-,. "'foA'. 
~ q ...... of doh" between two per· .. ., """. 
tons who are indebted the '* '" thel"l"""· 
other'. 

• ~ dl dcitIti ar. add brta' fe COG· 

-. I.,. r. .-,..r. 

IT. TIle 
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II. 
: . Qrnpn- The ufc of COQlpcnfatioru is ncce£ra~ 
J.t;' J1't-- ry to avoid the circuit of two J>aymems, 
=/~ which, would' happen, if each of the 
r.. PAr two rerfons who compcnfatc lhould be 
HaffU'. obliged 6rft to pay what he owes, and 

then to receive 9uck again what is due 
to himfelf. And it is natUl'ai, without 
fetching this com~rS, for everyone to 
retain in paymmt of what is duc (0 -hitn 
that which he owes on his palt. T,hus 
every Compeof:t.tion implies two }>ay­
ments°, 

~ Compmf~bonrcdfm' ell : tJIIi1l. inttttft nollra 
potNl oon [oIl/ere, quam foJutum pcttrc, I. 3·1 if 
-t<>if.. 

Unufquifql.lc c:reditorem .filum condemqut debi­
lorrnl p(lcntem [ummovtt, Ii p3f2IUS ell: compcn­
fi,e. 1.1. rI<I. 

Nee: (tum iuu:rdl"e {o!vcril. 3" ptn6.vtrir. t .... 
IIJ f. ff. IJI" /'01"", 

Ill. 
" It tll~' Althongh the rcciprocOI.l debts be not 
~ •• ltl;,·cqual fa' as ro comfcnGite the whole, 
Iht .tlttJ"yet ne\·erthdcfs the Compcnfntion takes t 7':: pJac:c jn a fmaller debt againft a greater, 
:;:.1 m 10 that the greatcft debt is thereby :I.e­
'llllPlhl/. ~uirtcd (01 fo much as the feaft debt a-

lnouurs to c. 

• Si quid invienn prdart 311~m oportrat. 
• to ('Ot1'\pcnr~to in n::liquum i. cum quo atl:um eft 

debat Ctmdcmn.vi. S. ;0. inJ1. I , "fJ.. Q.lIoad 
C'OIlCUtrellta qUillliDtH. I, .... c, lit «IMpn{. 

IV. 
.. Om~- Compenf.nion tans; n:lt11ral, it has 
jAI" '-hor idc1t~ and by "in:uc of the Law, its 
~ ~{I ~clfca, altbough the pcrforu: who have 
t~ .. ~ Gflight co compCnfatc dO not think or it, 
ibtz.-, and even altho' both the ooc and the 0-

thet fuould be igDOrant of the debts 
they have to COI!Ij>CDf.te. For "",h of 
them being :tt the fame time bath Cre­
ditor and l)ebtor to the other, thcfe 

in Equi,y and in Tru,h 
,0Bether, on<! onnuJlcd. WI'''. hath tm. dfca, ! h .. if, for .. • 

,wo Inhcrj~ 
YIftcrcqf' were 

'" lliould be 
of 

Si (Onlhe pecuni~m invimn Jcbcri iplO jure 
prOl (olu[o COIt!pt.'flf2hOIl~1n fuOCTj 0f0!1l1. ex ('0 

(cmpol't er quO' ,I, utr3t}ue ~c deUTur. ut!quc 
quo:wl concurrcnrcs 'lU~tltllCl, ejlllquc lOliUJ quod 
ampJilli aplKl altClum ell ulur.t ddxutut : fi lriude 
petitio carLlm {uhfiffif, I. +. c. M. 

Rjus quantit~ri.. nI}11l petitlonem nrio amJ­
pcn6.tionu exdudit,. ufur:u non polti: r~d m. 
llifelh1m ell 1.7. C. tkjN«f. 

CUm alter niter; pecunlam lille ufuris. tlTn" uru­
nrbm debet, cou(htutum ell a Divo Severo, CQn. 

currentn ~ ulrumque qU;Ultit~tis ulUm bOn dt'c 
przllandas, I. I I , ff. u ~f. 

V. 
It follows from the preceding.Rulc, r. 

that between perl<>ns who 
cally indebted to onc 
twecn a Tutor and IllS 

Co·heirs, Co-pa(tn~rs, 
there be Sums owing 
rclt, the Accompts and 11* 
ought to be nated year by year, and m,he S"", 
fuch a m:mncr that the Compenfations 6fu,pHJi4" 
and Dcduccions be made at the times 
that the Sums to be compcnfated f:tIl 
due, that the 1 ntt-reft may run, or eWe 
to run, :'tccording to the chimges which 
the Compcnfations <llld DeduCtions may 
make therein t. 

• CompenutiQnern l\akri oporn:t or co tempore 
ex quo ahutraque ~rtc Jebctur. utiqwc quoad .. uo.. 
CurrCllfC~ quantitatc... ejufquc foJ,u~ quod 2mplius 
apud altttum dl UWT"% debentur, Ii mooo petitio 
o.tum fubfifiit. L. +. C, Ii, tMlpnif. 1.7, C. iii r-. 

VI. 
Seeing Compcnr:1tiou is made by thC6, 71tf 

<luthority of the Law, it is in the power 1"t' rtMJ 
of the Judge, and ir is likcwile hlS duty, COII'If"'ft/~ 
in the carcs where there :lrC mutual dc~ %"'q;.: 
mands bet ween Parties, to cOInFfate J • 

of his own free motion, the rcclP~ 
debts in which Compenfation ~y mice 
pbcc; whether it be th:lt the COmpen-
ration have thm dFeH, ;u to acquit to--
tally the Parties, or 'hlt .(ttl' tbe Com· 
pcefation is made, one or the Parties 
ought '0 be condemned to pay lOme 0-
verplus tu tbe otller. 
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SEC'l'. n. 
Awng whilt ,.,/ ... 1 C""ptlljilti ... 
tws }l4t., "'" in whlll dt6,.. 

The CONTENTS. 

I . Olle tompt_fates only in bis fJ"J.Jn right. 
.&. 'To ""'pe1l/ale, it is neelffar, Ibal lIN 

"NS ill ,It.,. .nd /i~.id. 
J . .4" JiJIJI 'hue lie 110 eltupi,,, to 4.1f" "./ ,b, "6,. 
4. Ddts ",bub dre 11#1 41 Jet become 

JII' , ((#1111' be compt.foletl. , 
r. Th",;s noC""ptnfotion tJgainjJ Debts 

0/ Publici:. 'faxlJ. 
6. fDtre ;s PH Ccmpenj4tion in It Thin: 

''I'ofIrtf, or It.,. 
7.' Compe1ljiztlofJ i l l Crimes anti O!i,",s, 

in '1Vhat rt/J1fEl jJ 14K.1I plate, a.t:i 
'1IJhat nol, \ 

1!. If C"''Ptn!atio. ;s ..... of two "hIS 
t'luaJ in 11M Sums, buJ umfJutd in 
olher. re(pe'fts. 

go OM CIUI ,o1tJ~.fott olliy Ihal 'fJJbirb 
may /Ie giwn itt p,,,,enl. 

I. 

•. ""' __ r"Ompenfiltion tan duly be made be­
JII(.ctt.s';- \....." [ween penON who have in their 
~ hi'" ,.. own names the double quality of ere'':' 
1ft. ditor and p(.-btor : And if a Debtor 

exercires agatuft his Creditor a. Right 
which is not his own, as a Tutor aoes 
who demands a debt due to his Minor.; 
or an Attornqr wbo fues the debtor of 
the pcr!"on who has givCf1 him a Power 
fo to do I t.herc wilf be no Compenf •• 
lion made of what the Wid Tutor Of 

Attorney may owe in their own names 
to the Gid Debtor>·. 

n. 

ing SentcnCt!" for a Debt that is clear 
ana evLdenr, becaufe o( a demand of. 
CompenfatJOn which would require a 
long difcullion, and that ruch D<mand 
ougbt to be refcrved to be jildged af­
terwards; fo ndcher ought be [0 refufe 
a {hart delay fOf fuch a aifcuffion, if it 
can be done cafily, and in :llhon tlJnc-~. 

a ttl compcn6tiooet objici jubem., 6 (IuD ex 
q~ <ompenunu lfq,uidA lit. & non multis ~bt­
gibut inaOdm; em poffit judici ficilem altum 
fui~. I,""re. Mt""P"lf. 

, Hoc it»q,QC judka Obferveat. 8( non prodiYi-. 
ores ad admirteodu rorn:pcnfttionu aillant : rice 
moID animo e:u (l,IiCipianr, (ed jure Ilri£lo uunteS. 
Ii invC'nCrint OJ ma~m &e amplKu:c:m apofccre 
ind:ae,incm, e:u quidem alii jlMiiaord'crvent; litem 
lutem priftill.:lm jam pcnc: dpedium fmtc:nti. 
tcrmip~ compoaaat. iI.I .•• 

Ill. 
We mu!l, rec)con ,,",ong the deba ,.-oJ .... 

which do not enter into Compcnta- thm ~". 
tion, thore which, 'altho' c1C3f aruteVi-='-:'':' 
dentin thQllfelves, may be annulled by ..... . 
fome Exce'p:tion )Vhicb tbe Debtor may 
have againft them c. Thus he who Jf 
indebtca to a Minor, camtot compen-
fate what the faid Minor owes him by 
virtue of an Oblig.ltion againlt which 
he may be relieved: 

• ~mque per d'ceptiOl"lml perimi poUlnlt. 
in compco6tionem nOll veuiunt. 1. ,+ r. ,. ~ 
,..J 

IV. 
The debts of which the terin of pay- •. ".. 

_ment is not yet come, are not campen- whieb .,. 
fated with thore w hic" are du:e without: 1fJ':' 
any tc:rm1 or of which the temi is altca-c':: .. " 
dy comedo And conditional debts, the""",,,,.r.u­
dfet't whereof depends on the event ofcll. 
a condition, cannot be comptnfated till 
.ftor the condition has happened. 

• Q.uod in dieln ~.aoQ cornpe!IUhinar 211-

mplm ditl ftMt. qamIJu&m dld opqnear. "7.(.. "'...,.1· 
v. . 

Thor. who are indebted on acconnt f · 71wt ;, 
of the PubliekT ..... fuch a"heL:lnd- " ~'·t-' 
Tax, Excife, Cuioms, and other Sub-!:,,~. 
fidies, eanobt cOlllpenlAte wich thc/c~ ~ 
fons of C~ that which the Prance 7UtJ. 

may dwe thaD 011 other :tccounu. For 
,be DAwn: and uli: of thefe Contril>u-
,iom is fud>, that nothing QIII retor. 
,0, ptyD\COt of them. Arid ....... IdS 
C(n. .hf: C01J)penWe tb.rt .,bicla IIIO}'be 
due Iff i1>em !rom .'he ~ who ote 

~ineou.a~Tbw, 
~.~ peri>A who is If> tbe 
LiIo6-Tox, canlloc the Sum 
at ,.otUch be is ~"" whatmay 

U uu be 
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be owing to him hy the Colle8:or. 
Thus aReccivcr of the Land-Tax C:Ul­

not c~mpenr:tte with the publick Mo­
nics w'hich be has 'received, th:u which 
tbcRccd~tcrGcncrtl maybe indebted to 
him. But the olher debts which m: 
not privileged, anr.l which one owes to 
lhe Excbequer, Ol~ be compenfatcd 
with what the E.xchequcr owes to the 
f:lmo. perton. Thus, for Example, if in 
all Elbte "Ilen ~o the Crown bI C6rt­
nll:arion, by dcf.wlt of Heirs, or by the 
de.1.th of an Alien, there be fome of the 
Elleas conl1ning in debts, the Debtors 
,,,hereof are found to be likewife Credi­
tOB to the pcrfon [0 w hom the EJhtc 
did belong, Compenfarion of thofe debts 
win be allowed t. 

.. to 0. qaz FOpub!" tt- debcrc fitet" rnmpen­
fMi tl q1,p:" iovio::rn XI eadem Obi dcbentur. is ell­
jus de ell re ootio dl, jWxbit : fi nC'que d Kalen­
nario. DC"qIK a vcd:i~ibusl ntque a: frumenti 
vc:l old publici p:ectllha, ocque tribu«ntm. otquc 
alimenmrum, ~~JU5 qui fbtuti, rumptibU.s fer­
'Vit, neque fiQelC'On)rrnffi dviflti. debltor lis. 1.1' 
C. """",ntr. 1.10. ff. m. I. +6. S. f . f. tk jlll"f 

.#'. 

VI. 
6 . J1,m if The Depofit'1fY of:l Th.ing, af1d he 
"~wbo has borrowed a Thing for uCc, =;,:.. cannot cornperuate what they have by 
fiui.", venue of any of thefe Titles, with a 
.,.. debt which the Mllfter of the Thing 

• 

• 

depoGrcd, 01' 1c,nr, may owe . to them. 
And if twO ("'nons h,d rc<;iprocally 
Tbin~ belongmg to another depofitcd 
in tbetr hands, dlere would be no Com· 
pwGttion betwetn rhem in rhis cafe, but 
each of tbem would be obliged to ro.­
llor< the Thing which had been depoG­
tcd in hi.1l13nds t. 

~ uct'pd. .ltiont depoGti. rrcundam ~Ilnln 
unB:IOn«rl in qua nee ctlmpt'llm10nl locuM die 
diCpofuimu," 1.JdI ... f. c. til alMf1#IIf. ' 

Si qui, vd pecunia". vd m qudaam pc,r dcpo-
Carionh .. cct;c"'it tiruillm, 01 ~olmll d qUI &po­
fUlt rtd!krc. illkO moJil omnibus COlDpe!.btW- ~ 
nu!b.mql# C'Oll)pmDlioncm. vel dcdull-lOucm. yci 
doli cx«ptllnltln oppolI:It. I. J I. C. ~. 

Sed ttli tt utnque J'II'R .uquid fuent deport­
tum. net in hoc a{u compaWtionU p:rptqllio 
orutur : kd dcpofiur ~ reI, ycl ~'Ilt.: ab 
utnqllC Ftc quam «icm~ Gne.acpo obIbcuIo, 
J'dtitllmlur. J. L 

I'rztctu debul, TC!IliNUo commodati IIIOIl pro. 
bblitft' tcaaIitar. I. lOll. C. J# ~. Y. I. 1S. 
t- "It.,.~. Sec tht Ian Anidl: 01 u.c third 
~ioa of ~m, aod tbc tbirtcmth Attidc 
at the firA ~ the Loaa ofTbing. to be tc'­
ftorcd ill~c. 

Vil. 
,. CIOO,.. In Crimes and Oft<uca OIl< cIca not 
I"" d_~e neitller die Accu&tiont, nor = .dlel'uniJluncnnl. Bat wilen thcmat­
...,.:. .... rclat .. onl, t. Co4I ...t Damages, 

or to tbe Civil Intereft of the ,Party, ifh'S it 
Ii") pctfon 3Ccurcd be found to be • ,.." flo..; 
Creditor ofthe-Accure.r's, he may com.::"-
ponr"c'. . 

, NOfI en cJufmodi mmpmGtio Idmitra. I. a-
s. .. f. "" "r. 'j.I. " u.k. 

-Q~ ex maIe6cio orirur IID:io: ut pari c.-. 
cau& iUniva. artuon/;m~ malclic::iorum, Ii dt (':I 
~lUI.ries&itur. compctifatio)oc:um h.tbd:. I. lO. 

,. 2.. f. k t""fl"f. 

VllI. 
If one compenfatcs tWO debts, which, s.I/c.. 

although equal in the Sums, :ue di am· "",Pt. ;, 
guiIhed by fome difference which may:,"!..n: 
lie eilimatcd; the fame may be confider • .,. ,~ "r­
ed in making the Compenfation. Thus,s...,.,­
for example, jf he who was to pay a ~;. 
SUrri of Money in a certain place where--'" 
j[ W2S the Creditor'S iotercfl to have i~/ . 
-paid, compcnfates it in another pbcc, 
and is by that means freed from the 
charges It would have coft to have 
remitted the Money to the place where 
it was [0 have beenpaid; in making [he 
CompcnfatiQn the value of the f:lid Re-­
mitt:mce may be dHmated I. 

i Pmlniam a:rto kw:o i Titio du) tlipubua 
fum : i, petit a me q\Wnri dabo pecuniam: qwer(), 
an hoc quoque: pcnWldlim fit, quaDtI mea iDterfuit 
«no hoc .kK'O dtri? R.cfpondit. Ii TltiU. ptttt. 
e21m quoque pecunlua qmm C'CI'tO Jato cUre pro­
milit. in comprn£nionem &duo oport«: rat cum 
{Ui Cluf .. id ell, ut ratio h2bc:ttut, qua,niTitii in· 
tcrfutorit, co loco quo conyencrit. pcaLniam dtri. 
I. If. f. ., PJm~f. 

IX. 
Since Compenf:1tions are P:aymcnts1, 9. 0._ 

:md that we cannot par one (hing for:':: 
another againft the wit of the Cre(H •• /WI,., 
tor mj fo neither « .. :an we compenfatcif,rwt_ 
any thing but what may be given in,..,..,...: 
payment. Thw, an Hcu- or Executor 
who had been cbarged by tbcTefbttor 
to give certain Lands to a .Legatee, 
couIa not oblige him to compenfatc 
with the (aid LanclJ a Sum of Money 
whieh the raid Legatcc might happen 
to owe him. Thus, he who tliould 
owe a Ground·Rent that could not be 
redeemed could not CXtingui1h it by • 
Com;;;:;7.tion of • Sum of Moncv 
which~hcCreditor oftbeGrouDd-Rco[ 
might be indtbrcd to him. But he 
coUld only compentAte tbe Arran of 
the lAId IW>t t!cit /hould be due. 

I Nee n.ta4 *,crir. ~ pmfaftrif. I .. t. ;. f . 
f. .,..,... s.. .. """" ....... of ... "" ........ 

• AJW jII'O tbo iayito O'o:h&an .oIri .. ,. 
ttl . .. t. ,. '-:L.f: .~ .. M. s. ...... 
Ar£kll.-.f .. ScaiuD of '3) •• 

T TL~ 



OJ NOVATIONS. 

• 

T J T L E m. 
Of NOVA7IONS. 

7f,t f~mr h:lS been remarked in the 
~f~! I Preal,J\ble of this Book, that 
_11'It . we may :annul or diminifh 

Engagements, by fubfiituting'a 
recond Engagement in the place of:l for­
mer; fo as tnat lhcrebe only the recond 
En~ement which fubGCb, the former 
bc:ingannulledj and this may happen two 
wars. One, wjrhout any change of the 
peiCons, by changing only tbe nature of 
the Oblj~tion: And the other, by a 
change o( the Debtor.; whether it be 
that the firft Obligation fubfifts, the fe­
cond Debtor charging himfelf therewith 
infrcnd ofthc former, who is difcharg­
cd from it, or that the new Debtor 
makes a new Oblig.Jtion. Thus, fur ~n 
example of the lirl~ of thefe twO W::IYS, 
if an Executor who is cb:!J'ged with a 
Legacy agrct'S with the LC83tcC [0 give 
him a Rorid as for M oney ienr, amount­
ing to the fame Sum with that which 
has beeD bequC:1thcd to him, without 
making any mention o( the Legacy in 
the Bond, and the {aid Lcgntce gives 
the Executor an Acquitt:mcc for the 
Lcg.acy ; in this tr:mraaion there will 
be no change of the pcrfons, but only a 
chinge in the nature of the Engage­
ment, an Obligation for Money lent be­
ing fubftituted in the plllce of a Le~cy 
due by a TdlumeDt. And it is thIS .6rl~ 
way which we can NovatiOl'!1anJv. hich 
{hall be the fubieCl: matter ot this Title. 
Thus, for :m' examflc of the fecond 
wny by the change 0 the pct10n o( rhc 
Debtor, if he wJlo is indebted for Mq­
~ lent, fuJ,nittltC5 in his pl~ce another 
Debtor, woo obliges hilllfelf fur the 
fame Sum to the Creditor, ro that the 
firll Debtor be difchargcd, the firll En­
gagement will be anoulhl in regard of 
the firll D<btor. wh9 will be 00 longer 
bound "for [he Mimry, and he who is 
fubftituted, wiD become .l)cbtor in the 
place of the other. Ancl tit i~ this fecollel 
way wh~ is called Uclegation, whe­
,beT Ibc: DCW Debtor qrJte upon him to 
ac~t the firft Oblip:n which IS fllt~ 
feted to remain in ro",:e, or \II hcrh':l" 
the 6rft Obligation i. lupprdfcJ, and 
the ..... DebtOr obliges himlclfhy fome 
other Title; but alw .... p in fuch a Dllo­
_ that the Eng'llall<ut of the fi rft 

VOL . • 

Tit. 3. Secl:. I. 
Debtor be annulled by th.lt or the ocw 
Debtor, who filccccJ$ in his place' and 
this {lull be the. filhjccc matter of the 
following Title. . 

(,.."" tntrhU ( .."Jijll! ", bi"''''''''''' ~ f"'­
jbllllUfg"''' -, .. ,,,,,. _. iJ ... IS~ .~I 8Mu 1/ 
1"'c:.m-LrM tf£ngilnd~,j;- 'hff-__ 
~N",A''''. 8n<:too I,b, ;. ap. 1. Dum. '3. fkta 
Jib. 1. ClIp. 60_] 

SEC T. I. 

Of the 1141"" of Novalilm, and of 
its 'If,Ef. 

The CONTENTS. 

J . Dtjini/~" of NO'Vatioll . 
2.. NrJ4ritm is nol prtfomtd, if ;/ tiD ,uff 

appear. 
J. Tbe al/eralions 1IIade ill a form" Ob­

fig/iliolt, do nUl iR"O"'.;41t iI. 
4. NflV4fioll of fF..·tral deblS inlf} 'N" 
r. !ihe NWlllio# annuls tbl ft/firtg(lI.U, 

and D,btr ./lcctj[urm ,f tVt Obl,­
galio •. 

1. 

N Ovation is the ch'U1ge which the r. DfjIti­
Creditor and Debtor make, who.;. .f,. ... 

In the place of one debt fubftitute :l.n~'I.'UMJIII. 
ther ; 10 that the fir1t Obliglltlon rub-
{jIb no longer, and the Debtor rem.'l.im 
obliged onTy by the recond I . Thus, 
for example, if after :l Comma: of Sale, 
the Priel! not being yet paid, the Seller 
tak.es a Bond from the Buyer as for Mow ncr lent, for the fame Sum which the 
Price ot the Sale: amounn to, fo as that 
the ContnCt of S,Ic be difclt.argcd, and 
no rclcn':ltion made thereof in the new 
OblJg.trion, the SeUer will b:;1\'c inno-
v;ucJ his debt. 

• NOl/at}o ell priori. &bin in a1ilm aWIgmo­
nem, yel civiicm. vd !Ut~elT\ mn,fuho. atq.ue 
tnnJlauo, Hoc ell cUm u prx«dmo (1u6 1[;11 

no .. conilinmvr. ut prior perin'lKUt. NO'lxio 
emm • novo nomen accipit, &. 1 non obligatione. 
J. ,.f," --~. 60 MilS' 

II. 

, 

T here is never any NOV1ItiOD proou- 1 .NfI\.M,.". 

eN by the bare ell«t of a fccond Ob-;,,,,,, "" 
IiS'AtiC'n, unld$ ir appc1T that. the .re---I:;:J 
daor and n ,.htor hllve had", an mtenuc,m .,,,lfr. 
fO t'Xtinguifil the firll. .For otherwlrc 
both ObligatiOns will fubfifr". 

\ Novuio id dmt1.tm fit Ii hoc ~ur, iIIt ftO\Ic· 
hI.t ttbll~~. C2ferti.m Ii CIOn hoC ~, duE 
ClUJI. ~tionn. 1.1 .f·f. ir -. c-4Idrz. 

N'tli ip&i tpenWtn' tenufennt qtUdem prlOtem 
obllfI!RioMnt. k hoc erprdi::rim. quod f«undam 
nII(p' ~ antct.onbas clcgcnat. L.JJ. C. twI. 

S. t.bC iOJ1owing ArU~ u , J II . If 
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j. n" J. If the Creditor and Debtor agree to 
ttr",/DIrJ m;\ke fome ch:u\gcs in ;l. former. Obli­
;::"'~6--" g.ttion, wheth~r it be by adding to it a 
Iii"""'" M Mortgage, a Surery, Of fome otber $e­
".,WIII- emiry, or by taking the fame away; 
'11lf1r ,l. whether it be by augmenting or dimi-

nijhing the debt, 01 by fi:(ing a longer 
or lhortcr term of rayment, or by mak­
ing the debt conditional iF It W:lS pure 
and limplc" or pure and Gmplc if it W:.l$ 

conditiol1:tl; :\11 t hefe changes, and o­
thers of t he like nature, do not make 
:my N9vation, becau(c they do not ex­
tinguHh the 6rH: debt, linters it were 
cxprcffiyfaid that it ihould be null . And 
the fu-ftObl;g>tion rubr.lb;, although ;t 
be oot particularly mentioned that it is 
reCeived, or thnt the {'aid ch:tngc:s arc 
m:\dc without an intention to irnlo­
,'atc V

• 

• NovltiOl'lum nocentiacorrigcntes volumiru, &. 
"eteris juris arubiguitata refC'ClDteI. Ancimus • . ii: 
quia vel.liam perfonnn adhibuait. \-d mUtal'cflt, 
vel pignuJ'accepcrit. vel CJ\Cllti[~ttm augendam, vel 
sninuindam dTe aedldenl. vel · .. .'ollditionem, feu 
tempus :&ddiderit vel detr:lxerit. \'e! cautionem mj­
norem accepc:rit. vd aliquid fecerit a quo vettris 
juril conaiton:.t intrexlucd»nt novationes; nihil pc­
nitUs prioris cautdz innom. Sed :lntcTion /bare 
tc polkrior::a incmnmtum jllis ~e: niH ipG 
fpecialiter remifcrint quidem priorem oblipDonem. 
&: hoc uprdTc:riDt quOd fec:unlbm magis pro ante­
rioribw clcgeriut, Et genm.\ito' defiitimuI; vo­
luume {alUm ellt. non ~ nnvandum. EtG oon 
verbi. upritn:ltw". ut fme NOVlltiont (quod folito 
voabulo ...... ...",n.,,'l»- Grcci dieuftt.) aura pro­
cedat. Hoc mim nar;u~libus indIC rebus ... oIumUI. 
r.c. non verbis extrinfedls fupcrvmirc. I. Mh. C, • 
IfVWIt. & 'drt .. 

Si in fuao Aipubrus. ~nr • .."iIW" Tirit ~,.. 
IJit"" (x"i/frm. tM/11lm jCfiibt" NOli lit nontlo : 
9uia non fioc agitur. ut novctur. 1.6. ff.tU. 

IV. 
". ~.- One may innovate fcvcr:1.l debtS by rc­
=;U;;-'f'Jucing 'em into one lingle debt, which 
illU tilt . may comprehend aud cxtinguifh all the 

odicrsd.. Thus be to whom fevernl debts 
2fC due for fevcrol C:lUres, mny reduce to 
one Sum aU thnt is due to him, and take 
one lingle Bond for thc (ame as for Mo--
11CY lent, which Bood may compl'chC!!ld 
~1l the other debts, lUld annul them. 

, Jft futnm3 admonctldi tUm!,!s, nihil vct2rt' U1t3 
rupulatione p14li'es oblig;t~ nonri. l./lII. So 1.. 

J'. Ik MWt. & JtIu. 

V. 
,. Tht .. "l~ Seeing the drt'8: .of Novation jj to 
~1fIU Lw~' annul the mlmer Obligation i the Mort .. 
"'J;t~.JtJ. gages, theSureti~ ani:J the other Accef .. 
• ru{ ",htr tones of the firfl Obligation do not fub-.­
Atflffiriu 6ft any longer ~ and me lnterdl, if the 
,.f 11)f ~ (aid Obliga.tion carried any, ceaf~ to 
'i,,(IQI· run-. 

• Ut prior perimarur, I. 1.1f. Ie "/lUI . Sec- the 
fi~A: Articlc. 

NOf:ltibtlc lcgitim~ D£H libu~Jltur hypotbene 
&. pignus., ufu\'1I: non CUfrurlt. J, 18. tOJ. 

SECT: II. 

IPhat P'rJons havr Irr.;;" to ",m 
Novotio",. and of whaJ drbu. 

The CONTENTS. 

I . ff/b~ may i1l1ta'IJatt. 
1.. A crlltor may 111nrr.;ate for tbs at/van-­

tage of his Minor. 
3-. Jln./!florlley may innO'Vatt, if he hilS If, 

Warratlt}o to do . 
4· Anyone of the CrediJors who has 

PrJ'lIm' to receive P"J11ICNt, 111111 in· 
nov"Ie. 

f . N()1)at;o" by aIlCI'!e' ptrfon than th6 
Dtbtor. 

6. All debts wbat[o:1JtT may fit inllO-
'Vated. . 

I. 

A LL perfons who are c:lpabte off.U;o,m., 
contrnlting, may innovate both ,/lMIIIlIt. 

what they owe, and what is owing to 
them. And thofe who cannot oblige 
thcmfclves, fuch as Prodigals who arc 
interdiacd, ' c:mnbt make any Novation, 
unlcfs thereby they better their condi~ 
cion ". 

• Cui boni, inck:rdiUum cllllot'llJ'e oblipionetn 
{uam non porefl, niti .mdiorcm fuam conditioDem 
fecerit , "3.1f. ti. fIIInm.& MIlt. 

II. 
Tutors and Curators may make No· 1.. A.'nt# 

vations for thofe who arc under their'""' r 
char,e, provided it be for their oovan- ;;:~A"" 
uge . 1ltl ' ("" 

].f;",r • 
• Tutor (nonrc:) potc:Jt. Ii hoc pupilla apedi3t . .II 

1.2.0. S. lot: J, nn.r, &k/lt. Agnuum Nrioli. 
aut prodigi cumortm noundi JUI hibcrc minime 
dubitandum dt: fi hoc furio~Q Vel prodigo expcWat. 
I. Nil, S. I . uJ. 

In. 
Attorneys who have:l Spedal Powen·~'" 

to innovare, 01' who hnve;l gp1eral Let. ("':u~( 
ter of Attorney impowering the,m to': .. , ~ 
ttke care of I1n the Goods :wi :\11 thCH)rr1l1lf fo 
Affairs of' the pcrlOn who conlUwtesJ' -' 
them, may innovate for the raid pet· 
fon c • 

~ N~pofl"umlU. aut ipG. Ii [vi jurit ("'Inu" 
~ut per ~1Qt qui voluntatt nonn dipulSfttUt. I. U'. 
f. J# WflM. PmcuntOt omnium oooorum (UO\':re 
polen.) J. I. §. I. 

IV. If . , 



Of D ELEGATIONS. Tiq . 
J . 

+ ~ "'" It two perfons :u'C reditors fur dIe ",I. :;-ramc debt tohLlly, that IS, in ruch:l m:l1l· 
~.::. ncr that ea(;h at' them alone h:t.s right to 
n"rtiw demand it, and to diCcb.1rge the Debtor, 
~.""".,. any Qne of than may innovure the 
~ ... dcbt d. 
'!.II/f. 

~ 'Si duo rc:i rtiJ'U~ndi fint • .fin aIttt jus nov:uull 
.babe.t. !r: quid JUrIS unuf'1uifque libi acqUlflclI(? 
Fer~ :au,ttm COI'Jvftlit, lie un, teat'! falvi : & unum 
iudic:lutn ptt01rtlll t'Ot1Im rem in I,tem dalucert ; 
l['tln unill' llCO:f.lultiGne pn-imi urrru[quc oblig:.­
tiOllcm. Ex 9u'~1J ((IlligJoo. unumqucmquc pet­
inde libi lCCjIUJilK, ,c Ii folus ilipul:nus cffi:[, u­
«pto co qubd cti1ltl r;lo.o tjus. cum quoc:ommune 
JUI ftipalanril ril, smiHtrc dtbilorem potcll. St'­
C"IIndumquz. Ii unus;o Ihquo ftipuletur JIOVJtiolle 
't~uc Ilbmre tun! all :./tt'rO pomit. cUm id {pc­
a21ifl:!'Igtt. I. Jl. S. J . f. Jr /II'fJIU. 0. ",fit. Sec: 
tbe fevcnth Article of the third Scllion of PJy­
mttItl,. and the kcond 5<'l1ion of the SoIwhlyamoag 
two, &<. 

V. 
J. X"" .. - ..As a thh'd perron who ill DO ways 
t .. ~ --interefled with the Debto( may JnY for 
~:t:L- him, (0 likcwije he m~ iMovate his 
DtNrr. debt without him, he obliging himrelf 

in tm: Debtor's place [0 the Crcdicor, 
with .n intention to innovate the fiUd 
debt, :lnd to :ulIlul it c, 

• o...lInd cto dCbeo, Ji :Ifill' promittllt,Uberue me 
potdt, finOf'ltionil mud. hoc fiat. 1.8. S' I.f'..u. 
~.LiLcr.tme ill. qUI quod dcbco promittit. ctl1m 
fa aofrm . .&. I. 8, ill. f, See the {«OM Altick of 
tJ,. tlurd Se£bon of P1I11llenu:, 

VI. 
6.A1u,M, An (om of debts whatroever with­
.,:,~,jtt'M or dlilintl:ion may be innovated, in the 
.. ., ~ "Tame manner as they may be cxtinguitb­
'4l.'IIfl. cd by other ways which :lcquir, or an-

nul them. Thuf, one may innovate :l 

debt which was fubjeB. to Rellitution, 
or R efciB"lOn, a. Legacy, a debt due by a 
Tranr.1CDon,or by a Sentence ofCoodcm­
mtion In a Court ofJuilicc,:md My othet 
debt, from what caufe tDever It may 
proceed r. And thc Novation fubfttb, 
although the nc:w debt may not fubfiJl; 
as if it were 1iable to be VUC:lted, or 
l hat the debt filbutling it ihould prove 
to be ufule(~ tht:: new debtor being in­
folvcnt. }"or thrfe evenU would not 
make the firft Obligation to revive, 
which wu extwguiihcd by the N O\'a­

tion l, 

, llJud non intlrtll qua~l. prordrlt obligatio. 
ut(tlm natun,li, an ch'llif. an hrmonria: 3: utrUm 
vc:tbi" .• n re. lin tonfcnfu. Q..uahfcumquc.. igiwr 
obIiVtlo fi t qua: ~tT." novui verbl_ potta-. 
dummod~ rCfJncIU Obliptlo aut civiliter leneat, aut 
narunlittr. Uf p a pijpi !UI fUle! tutorif auClori. 
me ptonll(crlt. 1 I . ). I. f .. I;r.....,. Lcgm vd 
fidC:lcomrtuitt G in aipublionem fuer.nr datullt, k 
hoc allum ut ncwc'ttn', htt noV2tio. I.S. S, f . tal. 

I SIr" jw}.4i'llth 4{ tbr Pi' Sti1 , 

• 1r~ ~,.:.~ .... ~->+~ ··':>!·-~H"':-'X.·;..}.,\;""w~"t': 
~ :Qoo<-.... ~ .. ~+"'o(+-:!I: .. +oI\<+O: ...... ....,.."'\.;. -:-4-

TIT L E IV. 
Of Dr: I.E GA 710 N S. 

H E n:nure of Novations :md ~ r~"}r.i 
Ddeg:uion(, wilh rhe dlffc- _u". '1 
rence th:lt IS berween them, h:1S rkil 71lk . 

. in lhe Prc::tmblc ot the 
Tide. Alid Il hao; rn.:cn there 
th:lt Dclegat/ull mJ.Y be m:tdc 

two m:tnners. Fol' one: may Jdegatc 
fo as th:lt the Obligtl.tion of him who 
delegates or appoinu anothel' Debtor in 
his place, be annulled, aud do not any 
long-er ftlbfift; a~ ~r ~ W;1S :t BoruJ 
w hleh was cancelled, the new Debtor 
binding himtdf by another Oblig:tcion, 
either of [he fame nlture., or of a dilfe· 
rent kind. And one may likewife fo 
delegate, as that thc firft Oblig:IUon fiill 
(ubGtling, the firllDcbtor be dit<:b:lrgcd 
from it, and that rbcJ:'c rt.'nl:tin 'DO o~h.ec 
Debtor bdida thc perfon who . dele-­
gated, And in both thefe JJlJ.nnc", of 
Delegation, it is always certain that the 
Obligation of the nrft Debtor i~ annul­
led, fince he remaias no longer bound, 
and the Delegation m:lking :l new Debe· 
or, makes IIktwife for this re:!.fon a 
new Obligation. 

We make here this l'cm:lrk, bCC:lure 
although chis diftinaion of the two 
manners of Ddeg,\tion be not expl'effiy 
and preciftly m:ltled in tbeTcxts which 
are qUOted upon the Articles of thisTi­
tie, yct it is a mtuml cQnfcquencc of 
wh:tt. they contain of the nature and cf­
fcfu of Dd<!l:'tioll. 

l t follow.) tram thcre R onarlu on the 
nlture of N oVlrion, and that of Ode­
gar ion, that all DelegatiOns implY:l No­
vation, ~ncc in the r1.1cc of a former 
Obligation a new one is fubftituted, 
But every NO\"':ltion docs not imply a 
Delegation, feeing lhe Debtor our in­
nOY:lfC his lirft Obligation by a new 
one, in which he may oblige bimfelf 
alone, without fubfHtuting any or~er 
new Dcbtor in his tle~. 
(H~t it hm 'x~J 1ItNItr"'" n,h (DtI'f...n-. 

• ". tbt _ ,., .Alb., ... tfflf, "IM u. If Eag4 
brul, ~/fthmJtJ ~ 'hf ,,,,,,A1 .. ,,,,,, N(I1IMIfII. 
8rtd-on Jlb. :1. Clip. t , num. I;. Flctl JIb. 1. rip. 60.J 

The C ON T E N T S. 
I. D~fiJtiljDn of Delegati",. 
2. . D dtgtJlioM refJ1;"es the C01lft,,1 of 1111 

_ partits tolltlrffrd. 
~ , D iJJtrrllCt bt/<l:l.',CIf. Affit.llllttJII 1/ ., 

Jtn, tfnd DrltgtJ/ion, 
+ .d • .,6". 



Tbe C IVI L LAW, &c. BOOK IV. 
4. A"'t"" 'iff"'''''' r. Nd/w the Jfjftgtnflt1l' of a Jtbt , nor 

,blOMita/i •• of. third ptlfon fIT 
th, Debtor; ",ake (J Dtlegatio", 

6. Dt/qatiDlt to the Crtdi/ol', or to alUI· 
, .... by his .,.dtr. 

7. Deltl.":;D1f;S a kind of Nrr.:~/;on. 
8. 1De fMrfln ddetalnl ftZnnlJI Ye'lJrut the 

[(J1"1IItr Oblil.at;on. 
9. 'J'ht pufl. ddttaltd U1In01 'lltIlU 11ft 

()f the ~X(tpfjOl1J 'Which h, bad 4· 

ga;njJ him 'iDho Jell&ated him. 

I. 
I . DtfoM· DElegation is the change of one 
';' #f Df- Debtor fOI' another, when he who 

'1M ".. is indcbtedfubftitutes athird perfon who 
obliges himfelf in his ftead to the Cre­
diror; fo that the firft Debtor is ac· 
quitted? and his Obligation cxtinguifu. 
cd, and the Creditor contents hlmfclf 
with the Obligation of the fecond 
Debtor ' . • 

• 0dcg1re ell vice fua Ilium ralm dare mditori. 
I. II . " IIft, lU. & tkUl. SoI,it qui reum ddcgtt. 
1.8. §. , . (. .J fWit .... Bonum nomtn DCt crcdi· 
fOr quI .amittit dcbilorcm ddc:2atum. l. .16. § . .1. 

f. ....... ... "" {"""hAnki<. 

II. 
1 . DIltz.. There is this difference between No­
,.,.trn'Vlltion and Delegation, that wbcl'QS a r;::,;-third perron may inl')ovate the debt of 
t~tI/IfIfI'II- the Debtor without his confe6t b; Dc· 
,i, legation IS not made but by the confem 

bOth of the Debtor who ddegatcs an0-

ther in his placc1 of the pet{on who is 
delegated, and ot the Creditor who ac· 
cepts theDelegatioo, and who contents 
himfelfwith me Dew Debtor t

• 

• • SIC .hr fifth Arlrdl ,. "-I'"" Stq,. " NIVIl­,_. 
• J?tkpKl ~ti ~i{j .:onfcrItiente &: iipulante 

protMtmte debirore, JU1'e prmci IlOh poteft. l. I. 

e. M ""·M. 0- "thz. • 
III . 

. 'Ve muft not confound Delegation 
With the Allignment which • Debtor 
milk" to his Crediror of what is owing 
CD hIm by .anot~er ~on.. For where­
:lS DelegatIon lDlpfies the will of him 
who obfF himfdf in the pl2Ce-of ano­
ther, :tOO ac~ the 6rft Debtor· the 
Afl-'gnmcnt of 11 debt is lU it were 'a Sale 
of y-rhat is owing by a third perron, 
WhlCh rnay be rDade without blS con· 
fent, .nd It may be agm:d that he who 
m:l.kes the. AffiJ,.rnment {hall remain ob· 
~ged "" before •. 

• 1)c~lio «bui. niG C'CXlCcotwnte prolBittme 
ck:lmwt', Jure pmici DOll potrft. Nominu autem 
" 110 &. lpor:wte. l'd Invito co admfl.ll q\ttfll , 

IV. 
There is mOJ'C()ver this difference b0004· JIM,. 

tween the AffignmcDt of 11 debt and De-ii/frr-r. 
legation, that nc who makes :m Affigna 
meot may receive the debt whicb be 
has affigned, if intimation thereof has 
not been made to the perf on who owo 
the debt that is ~gncd : And the koav. 
iJh dciling of him who rcech'cs what 
he had made o\'er to another perron, 
does not hinder the Debtor who has 
p"id him !Tom being difcharged from 
the debt. But after the Delegation, the 
ptl'(on who is delegated ill the place of' 
another cannot acquit his Obligation 
but by paying the debt (0 the Creditor 
who has accepted it e. 

• Si dtltg:ltio nOll en intnpolita dcbitori, tui. Ie 

propterd Itllioncs apud Ie remanfaunt. qtnmYl. 
ertmtori tuO :advctfus C\lm foJutioni. aura mall­
"eri. a&ioncl : t.llncn antcquim lis con,d\crur. 
,'d 3liquid ct debiro X'Cipiu, vel ckbilori tuo dc:­
nunua.crit. c.igc:re i. (\ebltore tu~ deblum qu:mtl. 
t2lem DOll vetuT.: $[ eo modo lui creditoris ezac. 
dooem contn cum inhibere. I. 3. C . ., Mt/IU. 0-
M~. . 

V. 
If :1 Debtor makes o.ve.r to his Crali- f. N_ 

tor that which a third perron owes to'· ~ 
him, or if the raid third ~on becomes!: t{ .. 
bound for the raid Debtor' to his Credi·,. 0,; .. 
tor, rO:lS that both in the one and the'. f/ .. 
other cafe the firft Debtor remains ob- ,hiri"';­
liged j it wi~l be neither a Delegation,~'" 
nor a Novauon; but an 1ddition:u Se--mMt~·1Jt. 
CUfity which this Debtor, who remains",,,,,,,,· 
frill ~bliged himfclr, ~vill. gi\'c to his 
CreditOr, the firft Uhllg.mon {lilt fub~ 
filling' . 

r Si qui. allam perfomm adbibuerit. vel mutlve­
rit~ihil penitus Fiori. cautd~ innov:lN: fed 
lInterlon fbre, & polkriorl incrcmentunl iill. te­
ccderc. I .•• C '" 1M1WI. 6 MU, . 

VI. 
The Creditor to whom his Debtor" ~ 

delegates another Debtor in bis placc,'''''· 
may either accept the Delegation him- Cm/iw~' 
feU in his own name, or give his order~ -:". 
that it be accepted by another ~on._. 
And in this fecond c:Ue, the Delegation 
makes:'l change both of the Debtor, nod 
of the Creditor •. 

I Dc!qut- eft vice r1ll alium ream d:are atditori. 
l'd cw)Um.-r-n. I. 11./ •• ..,. o-Jlltt· 

VII . 
Dc~ion is 1 kind of Novation.,. DNs''' 

For the 6rft: Obtiga60n of the pc:rr~m:, ~~ 
who de)eg>t<' is =inguitbcd by the ...... 
Obtig>tlonfbim who lSdekg>Iid'. 

'n. 

" 



OJ the Gelfion of Goods, Sec. tit. 5. 

VIIl. . 
s. n.1j;" He who ;, delegated by the Debtor 
r-;~ -being obliged himfc:lf to the Creditor, 
;~ dlf cmnot revive the nrft Obligation, 
ffffIH! '* which is annulled by the Detcg;ltion, 
'lAlillff. nor mortgage [he Eftatc which the Erft 

Debtor hid engagelt. And theereditor 
on, his ~rt has no longer any recourfc 
ogainft tbe penon who h .. delcll"ted; 
.[though the new Debtor {boula he­
'Come mfolvcnr, or even Il.lthough he 
had been infolvent :at the time of the 
Delegation. For one docs not any more 
cO[JGaer the originc of the ii~ debt, 
but onJy tbe fi:cood which bas annulled 
the firlt. Which is to he undertlood of 
the cafe of n true Dclcg:ttion which has 
innovated the debt i. t 

I Paull1$ refpondit. u cmli(Ot' t Semp!'O!lio no­
nodi :tnirna ftipubtus elfrt. it'l ut a pnma ooUp­
tlone'io uaiverfum difcoleretur; rurmm Clfilem 
res a pofittiore dcbitore. fine confenfu p"iori~ oh:i­
glri non porte. J, fO. ff. '" ""'",. do MMt· 

Sj deltg2tionr IiaI jure oovationis tu tiberatu, 
e., (ruCbll vcrcrU neco fiuod qulli A clientc: fuo non 
f.tc:iat ~ODrm, ad te pcncuJum rcdundct: cum 
per' ~m obliVtioocm, .. ohUJl'2tc llOvatlOO~ 
JnterpOrrta. II debito libcn(uJ flS- I. 3. it. f c. ttJ. 
Bonum llOmcn &cit mdiror qui idmittlt 4cbllO­
urn dclego.rum. I. :.6. §. J. ifJ f. ff. tnAnJ. • 

IX. 
,. Ihptr- l .n the fal?e cafe of a true Dele~tion 
Ji-Mu(-U- whh:h h:u mnovated the debt, If the 
~;' tperfon who is delegated had jult cxcep'" 
,. tJc(f~ dODS againft the 6rft Debtor wbich ~C 
,.. 1Ihicb had DOt rcfervcd, he canbot make ufe of ".IM". __ them aaainft the Creditor, even' al­':t.7i:. Ehaugh his exceptiom{bouldbe grouod­
,.,,/ him.ed on fomeFra.ud of the pcrfonwho hIlS 

delegate<lhiro. For ,he firftObligation 
tUblrllia& po. kIoatr, the ICcond derIves 

• 

au nature &om. What is tranfaB:ro in the 
De .... """'een the perIOn delega­
ted lind the: O:editar, wbali: interelf i. 
~ether lndepa>dontonwhat had pre­
cedid between Ilia Debtor aad rhe per­
lim who is dr:~ Th... lOr exam­
ple, ifbeWI""'~_indehted 
'" tile pedi>n w~.ta1 h;m only 
on the IC<OQIIt of. Douition wlUch he 
had awlc him I the perfon dr:legated 
aDnounw ufeofthe exceptions whi<h 
DoDOll have agUnft the Donees, fucb 
• the Riah, of revoking the Donation 
brQ\dio o'rlhe ~ of ,he Donee, 
.... of having rome ... .....,nd iodul-

gencc in the payment of:l Sum wbich 
was given us :t mccr Bout;l.ty. Thus for 
anot~er example, ~ [he pcifon delc~[ed 
was Indebted to blOt who dc1eg:uccfhjm 
by vif!:ue of an Obligation againll wbich 
he mlg~t have been relieved, having 
grantea It during his Minority for Mo-­
ocy w~ich he borrowed and Iquandered 
away Idly, he could have no relief 
againfl: the Creditor, if at the time of 
we Delegation he was of age 1. 

I Doli tx":ePtio qu:r. pott'tIt delcg:w.ti Oppon1. 
'd:ffit in pcr(Otl~ aedltol"i. cui qui: d~JcgaNI eft tc 
in c.ttttr, fimihbu •. cx~ptionibu~. I. I, .j[. Jt',... 
~. & Mill. (Q!II) Jam, t'X~t t:t:l.tc: rn 'l'Iginti­
qUtr~UeaDtIOfum. qu:utlVls 3Jhuc parrlt reftitui _ 
.cr(U! priorem ~jtorcrn (dc:leptiooc: cxceptio­
ncm "mittlf.) tdco JUtcm oJcnrx:tnlur cxccpnonct 
3d'~fUl f«ttndu.m ~jtorcm. quia In printil «In­
tnfribw, & palbocubus nun ha~ fare petitOf po­
tcit, quid iOfC'fftl.m qui ddl.·~tu. cit. et dcLutorem 
aelum ell: ~t ctlam Ii fciat" diffimulm ckbet QeC 

curiQfuJ videuur. Et idtO mcrito dcnC£;uJdum cft 
adVCrfUl rum dceptioncm u pcrfona dCbitol'u. J_ 
I. '9, 

Sj Titiu. doom mihi voJCIU", ddcg3tu5 :Ii me ere­
ditori mea llipubnti fpopocwlit. non habebit .:lve!'_ 
fus cum ilbm e.xccpj:ioncm. lit 'lIlltCllUJ fiK-crc po­

"'l'dl condcmuc:tur. Ham ad"crJul me tali dc:ka­
flOOC mcrito utebatur. qu"ia donatutn ab co pcqbIm. • 
acditGr MUCin dcbiruM pcrfcqUltur. L J ~ .•• ~ 
die Iil'th Article. of' thc.1Ctood Scd:ion of Donations 
.00 the li:colMl Article of the third SeCtiou of ~ 
EUlIeTide. 

TIT LEV. 

O/theCESSION o/GOODS, 
and o/DISCOMFITURE. 

I(:E CdJioD of Good" :1Ild Dif- o-x .. 
T com6ture,:are twO coc(j ucn-""'" 

ccs of the infolveQcy ofr;ebt~ thlft,· 
ors, whore GoOOs and EffCl.% mMI"S, 

are not lUfficienr: to pay their Creditors. 
And it is becaufc of this colU\Cltion be-
tween thcfe two maners, that they are 
here placed under one and ,be fame Ti­
tle. We ih.u find in the firll Seaion 
what relates to tbe Ceffion of Goods, 
and the matter of DiICom6turc {ball be 
uca,ed of in the Ucond SeClion. 

+ 
SECT. • 



~'20 Tbe C I V ILL A W, &c. Bo OJ( IV. 

S E'C T. I. 

Of tht ctJli .. oj GODds. 

If,,f~aTHE Cdli<>n of Good. whicb fball 
lIMIt", If be treated of in this SeB:ion, is a 
NJiSlfl"·benefit which tbe Laws hove grJntcd 

to Debto", ,h.t they may deliver their 
Bod." from Imprifonment, by fum:nd· 
ring and yidding up aU their Goods and 
EflHcs to theit Creditor!. 

t is to be remarked touching this 
matter, that whereas in rhcRmanLaw 
the Ceffion of Goods migh~ be made: 
not only in a Coon: of Juilice, but alfo 
in priv:lte, cicbcr by the Debtor himfelf', 
or by fome other pc:rfon having autho­
rity from him·; the Ordinances of 
Fra"ce have prohibited the receiving 
the CdIion of Goods otherwife than by 
the I)cbtor in penon, before the Jud~c, 
in open. Cou~, with the Formalities 
which they hll.vc prcfcribcd ", dlat t~e 
~on of Goods may be attended with 
flume and conrulion, in order to re£l:rain 
the too great facilitY:lond frequency of 
them. And altho~ It might teem rt:l­

fooable to ex~mpt. front this djrgr.lcc 
tbofe who are reduced to make a Ccf­
lion of their Goods by rear on of lolTes 
hap~t:d to them without .their faulr, 
WhICb ought to difiinguHh their condi­
tion from that of Debtors who are re­
duced to that fiatt: by thrir own Kna-
very, or bad ConJua: t; Y.ct the Ordi­
... no< has not made tlJ~ ,l.n;OChon, that 

• there m;ght be no gap left open for the 
encouragement of pofons to make a 
CdIion of their GoOds. 
• • Boni, ctdi"r,gn tlDttam In jure, (eel ttfIe'I cnn 
J1IJpcxeft. lit per nU!If1um •• el per tpiRobm 111 de­
c:briri. I •• ,. f. 41 N.f. ... 

• '71It IWtw /Ill 1"1-• ..wII tW c.t "forJIrz. _liM" $r;or4,1IfIJ1.w.b.MJ. Or .... (lfIO. 
An. 70. 1IIII'."f 1490. An.!+-

'" Uli mim JoCorum juIum dt. tn it CJVI ill 
..a.:rt'iIm c:s ac;cidmll, IIOD CwpM. ~ ru a. uPI"e- tndinl,,, _w ... vb lid i':""'" i-:!.,'$ ftWD tnn'i •. ,..". '11· .;..~-

• 

401'£'_, (C>niems. Art.'r. 

1 "he Refl';res ill the R.mq_ La ... d .. 
pended orr the Creditors thernfclves 
who had it in their choice either t~~ 
Hge the Debtor to make Cdlion or hia 
Etbte, or to gnnt him a delay or five 
yean. Jlod it was by the plcir.ilit)' of 
VOICts among the Creditors that this 
chOice was rce;ulatcd, reckoning the 
plul'2lity, not oy the number of the 
Cred;,.", but by the ilrength and force 
of theirCrtdits, fo that one fingle Cre­
ditor, whofeCredit was morc dian thAt 
of all the othello "'as Math:r of this 
choi~ee. A~ tb~ Debtor was obliged 
to give Secunry, ID order to obtain a 
del,yr. 

• Mtjcftm d're p;rte'D, pro modo dtbiti. ... 
pro nwrtefO pcrfOU'tlm pbam. I, •. f. '" ,.ais. 
.W,I. Ilk. c.1.,_1 .. tN. t-Jf. • 

t V. 1.4. C. M J¥d • .",.". 

All DebtOIS are not received alike to 
make Ccffion of their Goods, nor to 
have the benefit of:1 Rd"pitc; bur there 
are many caures which may hinder 
their obraining thefe Favours, as well 
on (he part of the Debtor who is 
found to be unw~nhyofthcm,2$on the 
r~ of the Creditor to 'Vo'hom this; pre­
Judice cannot be done, either bccaufc of 
the privilege of hi" Dtbt, or fOr other 
cxm(cs, Thus, they do not :lllow the 
bcne.6.t of:t Cdlion of Goods to one who 
0W:es a Civil lntercft adjudged for I 
Crime ~ Thw a Famu:r who nas el~oy" 
cd the Fruirs of hisFrum is not allowed 
th;. benefit: Thus, the Ctffion of Goods 
docs nor take place ag3inft a Creditor 
who is poffell'ed or • Pledge, and doc:s 
not dcpnve him of tbe S<CUrity be bu 
on the Thing which the Debtor had 
p'Al'trci wirh tor his advantage. Thu~ 
the Cufloms in reveN.l parts of FrrMl 

have ditTcrently regulated many cab in 
whM:h the Refpite, ... nclay doc:s not 
we place I as in a Depofirum, ia. a 
Deb, adjudged by • Sentence aIiet bear. 
;"11 both portics, Jor R<nu of H""", 
or of Fa""" Penh""" CoIls -eel, • 
Sale in the publick MMlttt, • Sole or 
Land, or Houfcs, AIUuony, MftI;,;-, 
Fllnml Char"" tbe Wil<'~~ 
Portion demoil'dtd by the HD4>md, or 
ti,e Wire', 1'"- deawIdoct by the 
W leIow, Afrea.·.,[ ~ wbicli fome 
0&4 ...... tlmin to Groonid-Rmu, !II-
Iarios .... Wago df .Servmts .... De,-
LoIIaurm, dd>uowmgtOpoor~ ",ho...-, convClli<ouy lie _ Of ... 
Moaq. Wb" dae.to Mi:':."k ... . 
ed ~ thdr Minority, ... "'_ 
maiDiD& ;:\,~klDds or rar- flo 
... MIa "iIIa iItIoiUmi" 

iItoIicD 

• 



OJ tht CtJlion oj Goods, Sec. tit. 5. Sea:. I. $2 i 
ftrntion of Good. belonging to the Franu, but ,hat by rhe Ordinances 
Church, or [0 tllC PubJicK; or who Fl'"oludulent B:mkrupts :we puniLhcd cx~ 
~:\Ve bccnTurors orCurarors, upon thi: cmplarily, ~nd even with dc:I.th, ~od 
h;a!'Ulce of lheir l'cfpc£t:i .... c Accompts. thoCe who pam.ke in their Frauu arc 

All lhcfe feveral Cafes arc thofe alfo punilhcd a, their Accomplices •. 
which the Culloms of F"",,, hilVC (pt- • ...... .1:_ JOrl-' ~ Of B" ~ 

. ... I.L h f h ....... ,., u , .... .-t.14J· iOU. IV •• 

cI6~..., :l uloug not anyone 0 t em lOr' "~,enr IV. ,",11."., 1609. 
comprehends them all. And one may per- trltn • 1M ~ "Cfl-t{GMI;1 Au-d 
ccive this [0 becommon to them aU, that If""" ~ ~ ,.,.AI .r.... ,Jtttl' -,., '-folf 
the CcOion of G ....... I .. and the Rffi\:ite, kf/tr1ll"1; -Ijllll'l'~ ,"""frlw/, -.J ...... 

, ~ _{Nil _" '''lfIIIIWM "f"W'J." ,btrG-', .11111'. Rrc rcfurcd, other becaure the Dc t~r tUJJ tflfU WI, P,,/,"t, IIU W",mll rel4tmt Ikmrf, 
. has rend red himfelf unworthy of dns """ Jtln'tTi"t if' ,. ,I. Cw,trti//i_n IIf1Wi'tJ fW 

benefit :lS in the calc of debts ari ring . It., pltr!4P • .I1 II«!, 0., "¥Ut. Mwirr MJ PIIJlWI. 
c C' , d O.rr... . D fi III Iff IW IImu/lwir E.t..'lIl11rflll,_jlJlfU "'iN Ibt" ~YHr. 
rrom. funes:w u:\:nccs, 10 a ep:o 1r, 1IIf+i;" MI_ I'*"ll lflnl"'» thtmftlwl ;. 1 • .A:11{ 
Ilnd In fome others: or bccaureofthe p~,_J)fd-lt;/lr",."oDfI""""'AJtbrm 
privilege of the debt, as in debts of Ali· III fbi I.w# ( &tlrrNJc7. M jNJl_/III'. , •• ,.. 
many, and Sc:rv:mu W ~: or by reJ,- ,It, ".If ,. fitIIU $Ill"" tf,lIn r"It. vid, StatutI: 

fon of ~he. qu~liry of. the Creditor, as in :,~ ,.fZ:;;;:' 'J.; .. 1:t,!";7:,lZ I+j::~ 
debts owmg to MIOO~, :lnd t~ poor p~".,,.,,~~,,,, ,''' .. ,,., ,hwtuf 
perCons who cannot W:llt for tbw M~ !",{triftJ. AI., SIU. 6 Gcot«ii. ""'1m j1fi1-ltJ 
nej J". l'rlfo-'I. .b. /hItII it 'It" CMn /Jf-

. be 'I . d d ~-- hcfi NtJ ik/iv" '" "StbtiJ,}, rf ,&tir fDhflt FJi""', ",,1 
, t may OIl Y .. lD gc n :uUI t e ,J." N"",,, I{ ,,.q Dt6(liI'J, ."J ,hi SUI'.., ,htm 

ddferent Caure, which exclude Debtors ,.ml •• ni,w p~w " ,"'rr .MoM. /fIIif ,,. 
from t'hebcnefit of the CdTion of Goods, WII11tffu thM '"" ~ /lUh ~,. "" p.Il 
aod of the Refpitc, that there may be , .... ,,,, OMiI ;/1 ~hI foil .An IW/mIf.. .AU II. 
fever .... l other C'lfcs to which the f:lme Efour. Dt«~, ."'Ef'tllI MIM,_,,, tilt I",J PnfotJtrl. 

• • .• 1m ., ,t.~'.Ad wft,J IIIIMC#r1t """'''Mt ..... 
Pnnapl~ may be appll~, accordmg to is " ..... 1I.A1Ji~mt ,1tmI(,./Jd .r,wCnt/dfr, 
the quality of the Credit, tbe .Knavery ",I.t /';J ,... hy"', '" Iht -jw ,.., t(,. 
of the Debtor, 2.nd thc con{t:~ucnces j1!IfIlJl"fl.INTrrljf/I'lkm/J-oIf/ •• II'''t'tj'i(,hI 
thereof with relfc& to the Pubhck Jo- CN'-'s.] 
cerefr. And feemg thc gre:ltcfl part of 
thefe Rules which except ccrt:lin debts 
from the benefit of the Ccffion of 

The CONTENT5. 

Goods, and of thllt of Refpitc, arc ob- t , Definitioll of Ib, C,.J!ion of GooiJ. 
ferved in aU the Culloms of :Frallce, :1.1- 2.. 7'h, c,jJiotJ of Goods -dot! "01 whtJlly 
though they do not ;u l make mention diftblfrgt '''' Debter. 
of them, and that (everul of them lay 3. 71H CtlJion "m".,hlnds tbl Rights 
no[hing of anyone of them, and al(o flllll1l 10 tb, D,btor. 
that a\mofi: an thefe Rules nrc obfervcd 4. Of glHnIJ 1tJh;tb 'M .Debtor IICfllires 
in the Provinc~ which arc govemt'd by tifttY lh, CtjJi,,,. 
the Written Law, which is tbe R''''tJlI f . y'/)# D tbtor 'light I(J *Illt the CtJliOll 
Law j one ~y in all placts apply the of his GHtis 1If$1I0alb 
Rules of EQuity, which diltinguifh be- 6. 'fb, C,J/ion DJ Goods dOlI tlDt i",mt,u· 
tween the Cafcs who-ein the CCffion of attly firip th, Dt~tor of tbt pr6-
Goods and the Refpitt may mkc place, . ptTIy 'f ,btm. 
and thofe in which It would not Dc jult 7. 2»e C,iPo" il Itol ",,,twd, 1I1111ft the 
or rcafonabJc to allow that benefit. DtlltOf< tl'Wn I'" tI,i,. 
Thus one ma~ply them in the rues 8. tfb, CtJ/iDII JHS lIDt di{ebarg, the S.,-e· 
where the F of tbe Debtor may d~ tils. 
{me it, aI!ho' the {aid Ca{" ihould be 9. 7'h< C,jJi .. "" .. " i""t .f ,b, em/i. 
diACrent from there mentioned in the tilt'S, tdtJ phu, fDitb rttm-d If 
Cuf\om.. .11. 

We thougbt it eOl1V(1}ien[ [0 expl:lin . 
in this place tbe l""ictdarCaulCs Which I. . . 
exclude Deb"", from tilt bcndit of the T H E '(;dUon of Good' IS tbe GJr.. •. D<fM­
Ca4ion of Goods, and of Reepil', be· render which the Debtor m:lkCl:;:' ,,~": 
aufc the r.unc: being explained 010 where 01 all his EIlatc 10 hi. Credlto,., that d!:. • 
but in the Cuftoms or FNllUt, il would he may either get out of pruqn, or 
not have been pro~ to Crt thtm down ~void being call: into it·. 
as R.a1a in thci Articla of thu Seaion. 

It remains oalJ t~at we- remark OD 
tbe CdIioo of l;ooo" !hOI no. only i. 
does 00' uke place io Banltrupcies in 

VOL.I. 
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fl . 
. ThtOf The Ceffion. of Goods ~cquits the 

~.jc;.iJ'Dcbtor only for fo much.as the value of 
~~. the Goods which he delivers up amounts 
(haY" t~ to, . a~d d~ not 7-xcmpt him from rc­
Df«t.r. mllmng (bY Debtor for the Overplus b, 

" WiG foliJum creditor rtttperit. 0011 limt libe­
nti. "I. C. ,M "', ai, ,,,If. 

III. 
3' n, Ctf The Goods which the Debtor waS 
j.lllttmlJ:" not yet in p<>Cfcffion of when he made IN;; '(-U (heCemon of his Goodsio his Creditors, 
!: ,/t~ 'but to whK:h he had then afrual,ly ~C .. 
Ddt... quired tln: Righr, fuch as an Inbcncancc 

which he had not !lS yet cntrecl. UPOD, 
arc comprdlended in the Genion: and 
the Creditors may exercife upon the raid 
Goods the Rights of the Debtor t . 

• Si qua ip" ju~ lu vel ct b;J:rcdi~ ,eI~­
ftnorum 4olatiOlll:, ~n rebu. mobilibu.s przfttt. 1n 
fiulI'um polTdTtOnc nondllm ccm1litutus fit, com­
petcre tamen ir" VideaDtut, poffiDtqUC Cmlitorcs. 
vel pln cm ex Ii . , vd mllm totum cUlJiKIff • .NrtI. 
'31' t. I . 

IV. 
+- O!c;.t/J The Goods which the Debtor may 
7idWh,1It cb:mce to acquire after thcCeffion, will 
~ '"-be fubjcd: to hisCI'cditors{or what1hall 
~;J:.~ remain {~iU unPllid of their debts, but 

the Creditors Clliloot throw the Debtor 
into prifon for !he debts contraaed be­
forc the Ccffion, nor ftrip him fa of his 
new Acquifirions, 1lS not to Jeave hiD) 
any thing for his fhbfilkoce. And one 
ought to lC'Jve him whereupon to [ub­
lill; efpcdally if wh .. he has newly ac­
quired 'has been given him for that cnd, 
ind th:u: it yields him no more than 
what is barclynctdfary for his Food and 
lUis.:ncnt d. 

. , 

t:t.nrum pttd pitur, qwntum ei :alimce 
ne fUi5c&. 1~6 . N. 

V. 
The Debtor who is rec~v~ ~ 

a Ceffion of his Goods, oyght t r In 
upon Oath that be m:&.cs it without:!.i:f '~ 
any fraudulent intent, and that he docs Q;;"'" 
nOt conceal any part of his Elbte to th6hi.oGtN, 
prejudice of tllS CrcditOl3 eo, If PM 00IIh, 

• • Jusjunndum prr tdor:lIlda pn'rbe2t doqui" r-' 
""/IA,,, rtflt"; (t'IIP ICt.j'/fIIm1, 11111 II"",,,, rtl"JNIU1f 
IMbtM. NnJ, UN .liml fHpp/mHIIINm fllml. NOI'd1. 
• Jr. c . •• 

Tbil o..th fIIlh, ,# tiIfJIAPt. thAt Ihtrt lwJ km 1:1 
ftUJiNImt ~/iM I( tMO-w. ,,_.I Ik", tilt tkdA.­
,., .. rid 1M DHt. _lu. I{ hi. G.J. ;, trl«. It 
it "fiw 11M "'A1IM' ,hA, IbM ()tub ;"XplAIIJtJ iy IlION 
if 1M o,flll#l' of France, .,hiti I'tofltirtr "Ifo, thi/ ,I,. 
DIM. P"lIlJ 'l""'ift ItJflfOMb, ,-kIIt if rr:", hf hII~ 
/I'tI t# lit in lint" dmmIflllllir/, IJl1Im fllitb{lIft /W7 
1;;. litNt. . 

VI. 
The Qffion of Goods doe!' not im .. 6. 71NCtf 

?lcdiatdy diveil' the JlCrrOn who m~c:sf"",~ 
It of t.he property of the goods whu::h '.:1;' 
he gives lip to his creditors. But if be--:;, t~ 
fore thc:Goods arc row, he finds himfclf 'tk.I/J. 

. in a condition either to pny his crcdi-1"#ft11] t{ 
tors, or to 'produce ruffioicnt cxceptionst~. 
ngainft their clrums, he may take back 
hiS ~oods. This is not to be underfi:ood 
of him who, wirhout makios: this Cef-
fion of Goods, had given hiS goods in 
payment to his creditors f , 

I h qui bonis celTir, antt ' rmlm venditiooem 
utiquc bOnlr fuis non OUt. Q.uarc jj pmilU' fucm: 
fc dcfcnduc. bona cj us J\OII VUlcunt. I. ]. if. A ttff. .... 

, Quem pa:nitct bonis ocffitrc, poreR:. defendendo 
fc, confcqui ~ bona ejus Vetldrlt, I. f. toll. 

Non nmm crcdilQribu,a fua ~uthoritllte dl.,iderc 
hzc boiu, &. jure domipjj dctincre: fed vcnditionis 
remedio, ju:ltcnils fublbntia p,titur. indem(lirari 
fuz confu ere permUfum elL Cum i~uc contra 
juri. ratiopcm fC'S jure dominii ~ eju. 'lui bo· 
pb cdlir, tc crtditorem dicau. long; tem,PO"11 pit­
fer.ptiopc pe:UtOttm {ubmoveri non pollc mmifef.. 
tum cll, Q!lod fi non boat. cum «/litre. fed r~ 
fuas in tolutum dbi dcditre monlhetur, pl2'fes pro­
vinci:t poICf'it de prOprietlfc tibi :lC:('ommodire 1)000 

tiontm. ', .... C,4j'" "-. tlJ. ft1f. 

VII. 
To be received to make a CellIon of,.7Ioqf 

. Goods, it IS nccdfary tb:1t the perfonj_ .iI ': 
own himfclE' to be Debtors. z . 

• ~i cedit beIoi. IClICqIWll debitum .pofeat. Dtlt",.. 
COAIkInDcfllr. fel in JUI counleJtUr, .udir._~lhf,/HI, 
beT:. I. 8,f, j,rtff. •. 

VlII. 
The Cdlion of GOQds doco not dif. s. 7Ioct 

chl1fF t~ SureriCf of him who has! ... ~:. 
m:ldc it h. :;-,., 

: VbicuftC}ucSJlrtl,w, 



, , Of the CeiJion of Good.t, &c, Tit, ~. SeC/:, 2. 
, 

t Ubicunquc re\U i~ h'brmur i: aeditore ut n.· 
1,\D'I. dtbiulm manae, ttncri fidcjutrorem ~fpondtt , 

• 6o, f. .. f%j'!' . 
.:. ~.o rerum debitoris dats lit aediron. 

.que 3ittudum dl 6dejuJTorem tJWIC1t: obIiprum. 
l.u·S·,·;"f··· 

IX. 
, .1kCt/- If the Debtor hath m~de ::t. ~on ~f 
pta",.* his Goods to (orne of hIS Creditors, It 
If /",11 t hAth its effete with regard to the others. 
,lit C;~ For it is to all the Creciiq,f'S that the ,,,1, . h I h r~ tJM' .ilh Goods of him W 0 rna tCS t C vallon 

" l .d,. arc given up I 
••• I Sibinul & C1ffius punmar cum qui bonis ocr­

fit, ne.quidem ~ a1iisquibus debet pofrc lDqllittati. 
I . +. S. I.f'. 'ta§.'" 

S IE C T. II, 

Of'Di{tDmftur<, or Ih, Infohlmc] 
of 'D,bIDrs, 

ThtWila T O undcrfblnd aright this maner of 
"..,,6 rf Difcom6turc, or Infolvency, it is 
Iw Sdl".. necdfary to dit1:inguifh tbree forts . ~f 

Creditors. T hofe who have :\ PriVI­

lege J thofe who have no Privilege, but 
have a Mortg,tgc, and [hofe wno h:1\'c 
neither Privilege nor Mortgage. 

Among the Creditors who :lJ'e pri­
vileged., :md who have Mort~cs, the 
Goods of the Debtor nrc difulbuted ac­
cording to the Order which t~cy h~v.e 
either by the preference of thClf PnVl­
leges, or priority of their Mortgages, 
pUrflWlt to the Rules which have been 
explained in the T itle of Pawns and 
Mortgages, and of [he Privileges of 
Creditors, Arid as to the Creditors who 
have neither Privilege nor Mo~e, 
there being no preference, nor pnonty 
among them, the Goods of the Debtor 
are fOr that rearOD diftributcd among 
tbem in pr~nion to the Sums due 
to them; that is, that the condition 
of tbo Creditors OOpg "'lua!, every 
one of them has his pomcm of the 
Goods of the nebtor accordjng to [he 
quantity of bisClaim: :md if, for exam­
ple, all the dcbtJ amount to tbe duuble 
of Wh:lC is to be dlfhibuted, each Cre­
ditor will receive only the half of tbe 
Sum that is due to him, And this n 
what is called Contributioo, which hap­
pens in t wo manners, either when the 
Goods arc of ruch a m.ture that E 
are not capable: of being mortg.l 
fnch as Movea.bla in Frdlt(t', or VI en 
the Crediton hav..r neither Privilege nor 

VOL. L 

Mortgage on the Immoveablcs, For in 
that c:aic, if the Goods or the Debtor 
are not lufficicnt [Q fe.tisfy all the ere· 
dioors, they come in ratCJ.bly for a pro-­
portionable !hare of the Goods as far as 
tbey wiu go towards tbe difcharge of 
the debts: And in Fra,ue we give the 
n3.me of Di[mt:fill1rt to this area of 
the lnfolvency of the IXbtor, which 
m:lkcs hisGoOds, on which theeredi­
[on h3.vC neither Mong~c nor Privi­
lege, 00 be dithibuted 3.ftCf this m3.n­
ncl'. 

The CON T EN T S, 

I , Dtfinitioll of D iftomfiture, 
2.. tfbt CmJitor 'Who is poffiffttl of ". 

Pkd!.~ t is pt't/tn'tJ as to th_t 
Pltd!." 

3. As lllfo Ibt Stll" un Ib, '/'bi., fltJ, 
4. 11H (lifo (If (I conditional debt. 

[ , 

D[rco~fiture is [h.e conditio!1 inl.~ 
which . Dcbt0r IS, when hIS E-.( Dff­

tbte is not fuR;cient to pay lill hi! debt:s,foMl"', 
:tnd when he has Goods of which tbe 
Priceought to be dillributed :unODg the ' 
Crediton ntC3.bly, without any Privi-
lege, and without -20Y Mortgoage; (0 as 
that each Creditor may h:lVt his fb:ue 
of the Goods., in proportion to the SUln 
that is due to him to, 

, Tri!.nio fit pro rtt:I tju. qood cuique 4c:bc::ltur. I.,. s' 1iII'1; 1, , ••• MI. See whu. Iw bcCSII 
fa1d. I.Q the ramblir, 

n. 
In the cafe of Difcom6turc or InfOl-),. n. 0.­

v~y) the Creditor who is in poCfellionJdw ... J' 

of a P1cdw: which the Debcor had'J~~ 
g;ven him for his Security, is preferred~., 

Xx s: 1 upon 



, 

" 

Tht C I V ILL A W, ~c. BOOK 

I, ,~, uron th:aPledgc befOre. the other CtC-
11+- dltOrs r., 

Ill. 
t . A s J,fo The Seller who hM fold a Thing, :md 
tts~", lies lOll out of the Money which he 
flU was to ha\'c for it, if he 6nds the Thing 

that he fold ill the hands of the Buyer, 
may fciu: on it) :md he is not obli~ 
to {hare it with the other Crediton of 
the Buyer. And it would be [he fame 
thing, ll:ly and W1lh much more rdon, 
jf the Owner cj' the Thing had given 
it to the Dcbto. to feU for liim c . 

, IV. 
t . 'Ibn,/, If nmong tbe Creditors who come in 
#f • .... '·:rateably for a fuare of the Goods of a 
,~ ;1M. Debtor in the cafe of Dj(comfirurr or 

Jnfolvcncy, there !bould be found aoy 
one whofe debt depended on the event 
of 3. ~o~ition, or. w luah ougbt not to 
be poid oil along ome aftcr. it would 
be D<cdl'ary either (0 leave ro much of 
the Goods as would come to [lUi Crt· 
ditor"s Owe, or that the other Creditors 
who tbould rcecil'e the (:un<, Ihould 
bind themfell,.., and give Security, if 
i, !hoWd be found nCcefJ'ary. to pay 
bock. their ICvml proportions of thIS 
Creditor's !hate aftet tbe condition 
!bould ljappm, or the tam of paymcot 
comedo 

~'44~·t&4·~~~&~~~~·~ttt 

~.~T'~'t'~.~'T+i+rY+++ 

TIT LE VI. 

Of the RESCl SSION of COIl­

Ira£ls, and RESTITU­
TJ ON of Things to their 
fil'fl eflate. 

mJHere is [hi.! difference betwecn Dii_' 
T aU the other manners of aMul-~1I , -

I ling or diminifhi~ EngageJ- Jtfl 

menu whicn have bttn cxphUrn:d in this 'Z:';,'!' 
Book, and there which :uc the fubjeCl- _1111 Iht' 

of this Title i that aU the others put an m"',rr, 
end, to .E.ngascmcnts. without calling:~~Jo:! 
t~Clr validIty In ~~IOn, whe~ Ref- Tfllu .J 
dffions Ilnd Reftitunoru: of thmgs to rw lUA. 

their firft dbt., refped: the validity of 
the Eng;tge!nents, and make them other 
wholly void, or make fuch e~es in 
them as may [cern jun 2nd cqulrabk. 
Thus, when a Minor is relieved a~nft 
an Obligution which he IllId contiOaed 
in his Minority, this ObHg.ation is an-
nuned either in the whole, if none of 
the Money for which it was contl'2ct:ed 
was laid out to the adv:u'JtQge of the 
Minor, or for fo much of the Money 
as Iw DOt been ufefullr imployed, and 
be pays no part thereof: Thus, whco 
a Major is iclievcd ~ft a Contraa 
Cl<toried by force, hIS tnll"gcment is 
annulled. 

Thefe WllTds of Rcfci/Jion and Re/li· 
[Utian, lignify in reality ooly the fame 
thing. to WIt, the bcileftt which [h~ 
LIlWl -.s~t to tbore who compl:\in of 
fome l'nwo, fome Error, fome Surprize 
in AB:s or Deecb: to which they "have 
been part'" dlAt they may be rtftored • 
to the Iiane condition ;". ~bich they 
..... bcfure the execu_ of the f:lid 
ACb or Deods. 

Although it m"l' (oem that the word 
R,dlitutioa is particularly applicable to 
Pmo"" who becaWe of lOme qw.lity 
ue relieved &om their Engagemem .. 
ruch as Minors, lAd mamea Women 
who have bound thetnf<lves without 
the Aotherity of their Hulbands; dt 
even with their Authority, in the "Pr0-
vinces where they cannot bind them~ 
ICIYCS It ,"I: and that the ... ord a.jCif. 
600 belongs properly ,to the Aft or 
Deed which is r~ and "",ulltd 
bee:lufe of fome V'I% thetc:in, IS if it i. 

an 

: 



( tbe ReJcij]ion oj Col2traEiJ, &c. Tit. 6. eel:. ( . 
gacion which has been ext-oued 
!; or which onc h:l.S been drawn 

(ome Error, or by Come Sur-
fhioh is filfficicnt to unnul it; 

.J ilifrirition bttw(rn Rcjl~utions 
and Rcfciffions, does not hinder them 
from being often confounded together, 
bcau(e both the one 2nd the other tend 
to annul tbe All: or Deed th:u is Ii:ilile 
to be rd"cindcd. And therefore in this 
Tide .. we that! ufc both thoe words in 
one and tbe fame rcnre. 
• We muO: not confound the rn:lttcr 

of Refcifflons and Retlitutions with 
that which has been treated of under 
the Title of the Vices of Covenants. 
For altho· the Vices of Covenams he fo 
lMIly . CauJ<s of Rcfciffion, and 'ha, 
there 15 no aure of Rcfc:ilT'roo whkh is 
not comprehended in wlut h:u been 
raid conccming tbe VicC$ of Covenants' 
yet there is this difference bctwecri 
tbe fubjOCl: matter of this Title, :and 
th:lt of the. Title of the Vices of Co­
venaots; that in that Title there is ex­
plained on~ n:I.(urc of chafe Vices, 
and their c :tnd that altho' fOlDe~ 
~i'?!l h ... been hinted at tf¥:ro, of ,heir 
glYlflg occaGon to the repealing or an~ 
nulling of Covcnanrs, yet the Rules of 
Rcfci1JiOM and Reflirutions are not e.x· 
plained in that Title; but 111 this we are 
10 explain the faid Rules, fuch .. thofe 
whic~ rerpeet i~ general the nature: ot 
Rcfciffions, \heJr dfe&, their cgnK­
quences, and ~bore whi~h particularly 
relate to the dlfferent klllds of Refcif· 
UOIU i the c.Ucs ill which they take 
pbCCl the Rdlitutions of M inors, and 
the other Rules of the like natU .... 

All thefe fom of Rules which are to 
be the fubJcCt matter of this Title, ma.-y 
be reducal under three Heads which 
~prcheod tbem al~ and we !han di­
v,eI<: them """ .. many Scdions. The 
/irft !han COOUIn t\le Rules which Ilre 
Common to :aU fort! of Rcfciffiom and 
Rcllirutions: Til.: fecond /hall take in 
J,hofe which refpea the Reftitutions of 
Mioon: And the ,bird fhall comprc­
hcod the Rules which ba\'c relation to 
the Retbtution of Majors:, in the cafes 
rhere they IMY have jun caufe 10 fuc 
for the rq>eal of their Com.roa.. 

SEC T. I . 

Of Reftiflio,JS aJJd R;jlifllfiom III 

gentral. 

I T .is neceCfary to o!.>rer .... c touching 
lhls matter uf Refciffions and Reth­

tutiolb in senCT.l.I; thut according: to 
~ur Uf:lge 10 Frmm, the W:l)'. of Ntll~ 
hty do not t:lke pl:t.ce ; th:tt is to f:1V, 
that one cannot procure :111 ACt: or Deed 
to be :innuUed, to which be has been 1\ 

party, by weir .nOOging 'he ground, 
~ rt:lCons wtllch r~er it null; but 
It 15 n~etrary to procure Letrers (rom 
the Pnnce, In order to obt.ain a R.cfcif~ 
fioo of tbe Deed, and Reftiturion of 
things to their 6rft!U . 

It is lik.ewife pi r to uke notice 
hm, that :lU RCfci ions nnd Rettitu· 
tions, upon what ground foevcr [hey 
be b~ilt, whether it be ~'mua, Vio~ 
lence, D.l.mage in more than the h;tlf of 
the true \laJue; or :l11)f other ground 
wbatfocver, prcfcribe in ten years, fCC· 

koning from the cb.y of tfle Ate or 
Deed which is compbined of, or fro 
the time that (be Violence, or other 
Caure whj~h may have hindrcd the par. 
ty from brlDgin~ his Action, ihllll hllve 
ceared. And with refpcB: to Millorl 
the R.cftitution prefcrlbes in ten yan: 
countmg from the day of their Majo­
rity; and after thirty five years com~ 
pleat, me age of Majority in Fra"ce be-­
lng twenty five, onc is nQ( admitted [Q 

fue for RefHtution I. \V c rnwc m:ulc 
bere this Remark, bccaure the tiroe of 
Rcfciflion was {hotter in the /4J"'tJ~ 
L';lw b; for which rear on we h~\·1:: not 
fer down the pre-eife time jq the thir~ 
[ccnth Article of this Scai~ where 
mention is made of the rime of Rc:fcillj· 
ODS and lldlirutioos. 

The CONTENTS. 

I. D.ft-Iti""f RtfiiJIi .... d Rtjlil •• 
110".. 

Z. Tb6 Deed may /Jt a""uncd, alth.· tIN 
;arl] '" .ot ,_ill] .f ilJIJ jrp";. 

J. /UJlitlUiH1 IIltUllP SIIIIIII(lI, pr D,. 
""u. 

4· R'jiiJIi'" """$ .,. ,'" I"""" ·f 
the 7-'" . 

f. The, o.t,bt #0' to it u41fl •• '010-· 
. 6 . Efftfl 
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Tbt C I V ILL A W, &e. BOdK IV. 
6. Eke .f lb. R'ft;;; ••• !.illjl Ibir' 

ptrfons. '" 
7. 1De Htir m"", 1H rtllewtlsII r,:bl of 

lIN Jt(tafoJ, 
8. A ;;',i.1 ·Pr • ., is ''".!fir] fDr lbe 

• , .. , dill{, .f • RtfNfIWo· 
9. 1'be Pm)'; R'Nfi"';" .f lbe .lEI, 

binders ' hI Rtfli}jiD1f of il. 
10. R8(if'''6/ 'ff'eBs Df the ~efriJfi''', 
II. LilfltIJ of the &ftiffton, if Jhtrt ,be 

",allers ill the AB or Detd, whuh 
it has IN fe/SliM 10. 

11. . RtfoiJIirm of 0", parI 'Which hath its 
<!f,iI fDr lb. 'Whok: . 

1 J. 1'« litnt for demand"'g IS R¢ijfton. 
1+ JI?hm this lime brgins to ,.1111. 
I r. HMIJ tbe flm, is 16"'f'IJ'tJ, 'With rt-

I"EI" Heirs .nd Em""s. 

I. 

I . DfjitW"THE Refcillion of a ConmB:, or 
... .J RI- Rcftitution l,f thi~ to their 6.rft 
(ar~ ,., .. efbte, is a benefit which t~e Laws give 
,.,;911141,.. to bim who h:u been ~cved by rome 

Aft or Deed, to whicti he was:l pmy, 
that he m:ly ~ put in the ra~e condi­
tion he was 10 before the faJd A.U: or 
Deed, if there be any juft caufe for it'. 

• Sub lIot tiMo plwifttUm pnrtor hominib.u 'fe1 
f, W circumfaiptil {ulweoit. ,t. I. f'. th ;" ittl. 

wJ. OIMa q, integrum rdlitt.1tlOfles aud. cog. 
nid. prztore promittUl1tur. I. J . .... 

W, "'"" ,xJlittwJ ;" ,hi PrM"'!'k ,/0 ,bis ntlt, , If." 
JiffWN' Ibm tt/fl, H ."."", RtjIIIII"". "nJ "'ltiJfiM 
tf OInIrMls. 

II. 
I . l10t It is not .alw':l)'S necdTary for obta.i~. 
D«J 1M} ing tbe Refcilli.on of a. Deed, or ~~fh. 
",~. rurion of things to their 6rfi- conditIon, 
.It". ~.., tba.t the party who demands it fhould :=:t ~ .... prove th:tt it is by the fraud of his ad· 
;~. verflry that he has been deceived i but 

it rufficet.h in many 000, that there be 
in it fome griCVIUlCC of :mother D:l.mre, 
provided i[ be fuch :lS that it ought to 
have this ered:". Thus, for exam~lc, 
if a Minor hu borrowed Money which 
he h" fooli!hly and idly fquandered .­
way, the upright !1nil bondt il)tcntioo 

.. of his Creditor will not binder tbe Ref.. 
citution (, Tbw, Major who is 
\wongcd in a Parotion, will procure 
the fame to be rcdrdTed, altho' (be pcr~ 
fon who is concerned witb hjm in the 
Partition cannOt be cbarged witb any 
fr.tud 4. 

Ill. 

One m.y procure to be refcinded '" ,. "'"'­
annulled, ' lot only eovelWlts, vt IJthcrtw ~ 
A.a:s which Olle has made VOIUDCllrily,~. 
but t.ven Sentences or Decrees of a DIm" . 

COUrt of' Juftic!: to which they have 
1=0 Parties, if there be jul! cauli: for 
it) as jf he who complains be:l Minor 
who was not defended in the Suir, or 
eVen althou~h he be Major, if he: can 
!hew that hIS adverf.ry h,.. been guilty 
of forlll! fTnud, or offers any other rcu. 
fan which the Law approves oft. 

IV. 

R.cfciffions being founded upon faas .... Rlfrift. 
and circumftancc:s, as if the: party h:lS - M,.w 
been guilty or rome rraud, jf any rorcc:!/Z 
has been ufed againll: him who prays to 1.Jt'. 
be relieved, if he has been drawn 10 by 
fome error, or fome: furprize, or if there 
be any other caure affigncd which Ill.,y 
be fuAicie:nt to obtain :1. Refciffion; the 
(arne is not decreed [iii after a J udictal 
heuing of the Caufe. And it dep:nds 
on the prudence of tbe 1 udge to dlfccm 
if the =fons which are .Hedged be fuf-
ficient, and if it be equitable to decree 
the Deed or ConmCt to be refcindcd c. 

f Sub hoc titulo pillrifiriam pmor bominibtu: 
yc:J Iapfl$. vel circumfaipti. fubvcoit; Ii~ mm&,. 
fife ciallidiwe. life ztue, fift :lbfmtia incldcrwat 
in apticntm: I. I . J'. til ~ -'~I' ~J, . 

Omnes in lruq:rum rdtitUtionc. (IUd cognitA 1 
prz«we: promittunn.a ; (ciliCtt ut jullit1:am twlIJD 

au&.rum t.nminer. UI. ft.nE fUlt, ~ DOmine 
tio~1iJ fubfeDit, 1,1. Hi, 

Ubi aquitai ewiden. potat, fubrt.nimclilftl c!. 
I . 1, filii • 

V. 

Among the circumfl::ancCs which arc 1. 2l, 
to be weighed in the ~nt of :1. R~:';;; 
fcifJiOIl, one ought to confider, of what ..p,. 
moment the Thing in dupute is, and l 

what will be tl1e conf~uencCf of tbe 
RcfcifJion if jt is granted. For it ought 
not 10 be amy snnted under tbe or· 
cumClanccs, where (he d;l.magc [0 be ~ 
paired is inconfidttable, Md-wbcte the 
Rcfciffion which is prayed 00 aiCCOUnt 
of the f.ld Damage, might be attended 

",m. 

( 
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'.J the RrfcljjionroJ Crmira[{s, &c. Tit. 6. Sec!:. t. 
conrcqucnc('$ whi-ch would amoullt 

me injuUice '. 

cia llIud 'quibuhbm obfctnl:um. ne propter 
~ilMm rem vel Rlmrmm, Ii m)jorild \ttl 
al pflIrjodlCttUt, 31id~tur iJ qui Integrum re· 

.~.v. pOftvlat. I . •• ff. Jr III 11lI. rtjl. 

VI. 

6, E"~ rf ,, 'Vhen there is ground for gral)ting ::a. 

''''::!;iffi!M Refciffibn, the fame bath hs cH'ca not 
-f,;,J ~ only :l.gainll:: the perf OIlS' whore f.la: has fw. given occaGon to it, but li~cwire agafn O: 

pc:trsle cognicioneml I. J. §.9. m. 
tcauh Article, 

viII. 
The Rerciffion cannot be demanded S. Ah«i­

by 0. Proxy ot' Anomey, although he..J I'tPf ., 
fllould produce a gcncr:l.1 Letter of At-"!:f;?'tr 
tomcy j but he mufth:1vcafpccjal Power ~JlJhI.r 
or i>ro"y to aut hori ze: bim to make aa Rljfl/Wt' 
demand. of this Ollture 111_ I;'or thc Ji. 
tence of the perfon who might com· 
plAin of an Att or lJced,. is an approb-.I.~ 
don thereof: And it is re:t.fon:l.blccopre· 
fume; thut feeing he docs not cxrrdly 
lis-nify his dcl'ire to be relieved, he IS 

wdl ing to abide by ,vhat h::15 been 
donc_ 

thofe who rcprefcnt them, and againtt 
third CSofTefrors. Thus, for example, if 
},C wtlo had pUfch:led An Elbrc of::a. 
Minor, fells It to a third perf on, the 
Rcftitution of theMino.r will take place 
againfl the raid third perron and againft . • Si talis inlervenin juvcnis cui pr,dbndl lit 
every other nolTclTor and tl~c Purcha.fer rdlitut~. , ipfo ~!la~r~ pr:clbJ;i ~ :aut pro-

, r -, . II • Cu.r.Iton eJUf ('\II id IpCum nomlll.nm msnd2tum 
WIll have hiS remedy' only :l.gm.mt ~IS fit. QlIi VeN generall! mancbrum de uniV(fJi, ne­
Seller, Thus, a Propneror who 15 llnpt gotiis pendil iIl/egct. non debet :ludiri. I. 1[. 

of his Etbtc by a S:llc, Of other Con· S. j . ,. ik min. 
mfr, to which he was cooftraincd to 
give his coorcllt by fame violence, may 
bring his ACl:ion afrinll any poffclfor 
wh:ttroever of the J:lid E(bl[(', and he 
will recover it from him, although thl1t 
th ird roficffor had no hand in the vio­
lence . 

• lnttrdu m ..nan reIlitutio & in rem cbtur mi­
nori. id cft, Ildl'erfus ra (jll' potkfi"orcm, liat 
cum co non lit contrKlum. Ur puu. rem i mi­
note: c:miRi, &: 21ii vendidilli: poteft defsdtrnre in­
tmium advl:J'fuJ polfdforeln rdHrui, uc rcm fll2m 
pc:nbr. vel I't. fUi c;n'n. I. '3.~. I.ff. '" mm.. 
Sec the twenty fcvcnth Article: or the: fc:cond Sec­
tion. 

In hac :1II9:iooe non qU%l'itlll' U,l.rom is qui oon­
venitar, an alias mctum &cit: (ufJicit mim.hoc 
docert, mctum liOi ill1tum, vel \t im_ I. ,+ §. J. 
ff. ,UNI muJU '1UIf. Sc:c: the: fUlth Article of the: fe­
corid Scd:ion of the Vice. of Covto~nu. 

VJl. 
,. 1'bt Thc Heirs of (hore who had a right 
Hnr ~ to be relieved againft :my Deed or Con­
~ :t:traa, may fue to have the fJJllc refcind· 
~ Mwi-cdl. For altho' the ACtion fecms to be­
'i. Jong on~ to the perfon who h~ been 

wronged, yct the Right of demanding 
reparation Of the loIS he has filftained 
in his Goods, will pafs co hi. Heir. 
And even the FQ.thei, who is Heir to 
his Son who 9lti a Minor,_ may demo.nd 
lld\iturion in the right Df hisSonl . 

I Nap fol~Ol miaori •• ftI'Woa quoq~ eonnn ~i 
,.,. c:aui. ahfumam: item omnium, 9ui IpG 
~t rdtiaIi io Wtgrum. fucctfi'out In Uatl> 
........ pUllt_ Et it.1. Gepiffime ~ COAilI­
~ L4.,. II .. _fl· ,ift. 

Noo foIWii QliDDI'ibw. ~ f!lCCC&ribu. ~ 
que: aUDOnbn dMur is:a i.ategfllm tcftiluno. ctfi 
fiat ipii -.;are.. I . • a. So .It. ff. ~ ...... 

, Pompom ... M)Idr. CI ClUb. a .JUibus io re 
JIIIIQIIiari 6liiIInWiII reIltINocur. pofk 8c ,PItrrIn 
... IIzte4c:zD ~ fIlU 104 OblfUm t]u. im· 

.j. 

IX. 
IF the c:tufc of the Refiitution hav~ 9''11NP­

iog cc.lred, he who might h:t\'c been !'I" . ,,,It}­
relieved h:tS r:ttified the AS: or Deed 'AI,"4(JI"" 

h· h' I -~ -~ l' f. .dS/mlt/wI 
W Ie lie l,tu grouuu [0 comp am 0 'tbl RlfaJ/i-
be wil l nor ar[crw~rds be admitted to on PI it •• 
fuc for the Rcfciffion thereof; for thc 
approbation makes a new Act which. 
confirms tbc former. Thus, for ex· 
atnp':ie, if a Minor being come of Age 
ratifies an Obligation againft which fie 
might have been relieved, hc cannot 
afterwards file for relief n. Thus he 
who being at full liberty ratifi.cs an Act 
whic:h he pretended he ,V3S forced to 
confcnt to, cannot any more complain 
of it'. 

• Qsi poll: vigdimum quinfUm annum %tad, . 
(:I. quz in mioore xt1Ile gen2 funt ron2 h:lhuc:rint. 
hunn rcfcilflOl\etn corum poftubar. I. 2. c. (i 
",.j . .foIl. till. w"tr. I. JO. If. MM. Sec tfic: 
twenty third Anide ol tbe ~ Sea/ca. 

X. 
Jf the Refciffion or Reili.tUlion is de-- 10. Rld­

creed, thing. arc rdloted, oa the l""'".... if­
of him who is reUC\'ed, to the lameftRI. t{ ,6. 
condition in which they would hllvc B.tftijiiM. 
been, if the ACt: Of J:)ecXi which is an· 
nulled had neve'{ been made. But as 
he enters apm to thc polTdJion of IUs 
Rights, ;nI recovers what ought to be 
rd£orcd to ltim, cither in PrincipiI, or 
Intcrefl """ Frui", if tbere be ground 
for it; Co ought he Jj kewife on liil part 
to gi\'e back to his advcrfc ~ what 
pnific he hIS reaped thereby, fo that he 
~ dr.. no other adv:mc. from the 
RerciRion, befides the bare dfea of 
eluring :lg:tin t Q hit Rights'-, his Adver· 

fary 

, 
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f2ry bring likewirc rdl:orcd on his ~rt 
to his Rights, as far as the cffca: of the 
Rcrciffion will permit. Thus, the SeI­
ler who procuft.S,tl CootraEt of Sale to 
be vacated, of which he had reechoed 
the Price, ought to ~ive back the faid 
Price. But if a l\Jioor 15 relieved againfi: 
Ii Sale which he had made, or ~ 
the G~nt of an Anowty whkh he h:ld 
made for borrowed Money; he /hall 
rtf\: rc of the Price of the Sale, and of 
the Money he: has borrowed, only fa 
much as thall be found to have turned 
to his benefit, by an ufcfUl application 
thereof. Thus, the Refciffioo is rtti­
procal or nor, :iccotding [0 the Juflice 
that may be duc to him who is reliev­
ed-. 

• Q!Ji rdl ituitur ill integnlm Galt in damno 
monri non dcbet. ita II« In 111:(1'0. Et ideO. qufd­
'luid lid eum pmocnit, vel ex cnptiooe. 't'd ~ 
vmditionc. "d ex a1io contnau, hoc. ddJet rdH­
t urn:. 1l1li. C, tk rtpHl. ,.. f. ;. j"J. '" inI. ''.1, 

Rdlilutio it. &ciCnda ('n. ut unuCquiJque JUI 
fuu", ruipi:lt. Ir~quc. Ii in vmdcndo fundo cir­
cumr~iptVs rcJl,tuerur. juben prEtOr emptomn 
fuodum eum frl!'ajbu ~ rcddere. !:: pretium rtriJlf"(' \ 
lJili li tunc cum dedertt CIlm eum ptTditurum IlOO 
ignonrtt. I, 1., §. +,. f . J,t ","-. 

Sed &: cilm mInor adl it bxrcWwem 8c rdlitui­
tm. mol' quidquid ad cum ex haatiute penenit. 
ddIer pndbc. Vc:rUm & Ii quid IWo ej~ fK­
tum d , hoc cum pnr:ftaro COIIvcnit. J. I. NIl. S. l. 
C. M """. !fU' / . in jIU.;. illltt. nfl. 

Xl. 
iI. l Imit' I f in the Act or Deed of which the 
" ,,,, RI- Refcifiion is dem:mdcd, [hert were 0-

/u;;'," if [her tn.3.[tCt'S brfidcs thore which he who 
'::; . fues for relief may have ground.. [ 0 com­
tbl .:: ";, plain of, :mel if t hey have co cQnocxion 
DftI .... OllC with another, the RcfcitrlOn would 
it':-'_ re-bc linmed to tb,2[ which may give oc. 
1M!- If. calion for it, and \'1ould not be extend. 

u. 'I.J, 

ed to the other matters contained in the 
faid ACt: or Dctd. But if there were 
any connexioo berwa.,'n the d;ffc::rcnt 
P"'"" of the f.-tid A& or D,ed the dfe& 
of the RcfciffiQn would reach them aU, 
whether it were in fuvour of him who 
fhould dtOland it, or for the intereft of 
the adverfc party, in every thing that 
ougbt to be i'dlortd to its fonner fbte 
and (<>OdiuonP. 

, Ex QUe. curariODii coademtWll pup!Do. Id­
vcrfus UMlm eaput hutcrbt r-e:ftitul vokbat, £t 
quinidlNr in arwt. Ud. f~" rdeva~ fultre 
gao, .. jor mte qui lC'qOie\,lt IUlle tcmporu f~­
t~ dio:btt totitU .w.c lifem ~ He. 
r~llfti~5 Moddliou. rd'~. fa fpecies in CiUl pu_ 
ptn. In lDttgfUm «ftitUI ck&ioU, c:rtaU-~ 
buJ oem ttMutm:. nibil propIai C1If i tor. ~~ 
lir.£bw .'<Iiluwu audieadUJcR. 1.19" I. r. • ..-. 

XII. 
If • TIIIOr bad fold :til £Ilab: belong-

\ 

ing in common to him and his Minor,/f!l'- f 
all! the raid Minor lhould get himrelf:.'" I. 
rdiovcd from the raid J3arg2in j the 0:::'" 
purchArcr might oblige the Tutor wb-:. d':~" 
fold jlim the Elbtc to uke b .~ his 
portion of it, for ~his rear on, that he 
would not be bound to divide the effeB: 
of the Contna, and tp keep one part 
of the Eibtt:, which he would not nave 
bought without the: teJl: 1. • 

\ CUntor ldO!efc:entium przdi~ communi. GbJ 
&. hll quorum CUl'lm adminillnbllt, vendldtt. 
Quzro, Ii decrtto przroris adolcfcenrea in integrum 
rdHtuti (lIeNnr I an e:ltnl~' vnlditio refcindendl 
fit. '1lCtcnllf adold'cennum pro p:irtc fulldu. com­
muni, Nit 1 ReCpondit 6tcnUS refciodi. · nm 6 
emptor Ii l oto t'QIltnaau vditdif«di. qll.od parwa. 
tmpNfU' non dTet, "+3 . So .. r:" "'til. 

XIII . 
Rcfciffions nnd Rdliwtions ought to '1 . n" 

be demanded within the time prdCribedt_ f. 
hy Law j and when thllt is $.:xpired, noJ""""/JIf 
demand of this kind is received r. - Rlft.ff",,· 

, v. 1 . .Jr. C. Jt ' ''''P' in into rtflit, 
H~ J, l1li (t, I,.." htrt tht ... h -r IW lAW ; 

for ,r" ,~ 1ft l_ittz .AR"", " RiftiJJ- pJ 
R.rfill"'''' II _btr.tj, "ltW.ItJ ~ ,I. 0,.1-'1. 
See what has been f~id of this muter in the Pre­
amble to rhlJ Sellion. 

XIV. 
T he time of this prtrcription begim 1+ U1n 

to run from the day that the ewlc Of'bU. ,. 
the Re:fciflion has c6f'cd. Thus, it bc."'z- tt 

gins aJJainft Mioors from the day of tbeir""" 
a.uru.mng Majority; nnd againll: Majors, 
from tile &.y that they ffiall have been 
at liberty to cnte{ their Action r. 

r Et quc:rNdmodum omnis minor leW excipirur 
in miDonnt) rc'ftitutionibus.. in !c:: in nujcntm 
ttmpus quo rei publicz nu.6 abf'ucrinr. vd alii, le­
gitimi. atafl5. quz vttcribw: 1eg1'1Mu tnumcratz 
funt. fuerinc OC'CI1pati, omne excipicb:atur. Et 
non ~6mili. fit in hac parte IlMorum & m2jorum 
rdtiru.tio. 1. 1;// , C • .II "".,. in till . 'tflft. Set tbe 
Prtllmblc to thiJ Scdion. 

xv. 
.1'histime of Prcfc:iption is reckonc4 If. Hw. 

wah refpoEt: to HClR and Executorsdi"m. " 
who demand the Rdlitution, in fuch a~~ 
manner as to join the time which bad"'" ;J:;"" 
run agaioft the perron to whom they:"" Ixt- • 
fucceeCl, to l'1l:tt which has run agai.n1t (tIIff'/ . • 

thcmrdvC3. But if the Heir were a 
Minor, bis time would not txgin to be 
.dd<:d to that of the deceakd, ,ill after 
the day of his Majority. For be would 
be rehcved even againll thar, in that k 
had n<glottod to ckm:wd I\cllitutioa 
during Ilis Mmofd;),' . 

• IDrcrdIun ttmen futcdlOri y!~ ...-m 
obbimUl. 111 eft (l' C\!i60 C¥pfdrUII : G ~ Itt .. 
ipJiIU rulwett11t. Nasn po4 lUlU" .mmum. 

~ Ii)Qll1t\UD 



OJ tbt Rifcijfom of ContraEfs, &c. Tit. 6. SeCl:.2. 

SEC T. U. 
Of fhl RtjlitNtirm Pj Mj1lQrf. 

N o body is ignorant wbo the pet. 
fons are wtio are called Minors, 

and wberein they are ditlin/!"iihcd from 
thare who ~ caJJed MaJors. As to 
which the Reader may confult what 
has been {aid of this matter )0 the fix~ 
tecnth Article or the 6rft Sed:ion of [he 
Title of PetfQ.ns, and in the ninth Ar­
ticle of the fecond ,Sefiion of the f.1.me 
Title. 

The CONTENTS. 

I . 'l'Iu '"":Ii ./ flu fUjI,wi •• • / Mi· 
•• rs. 

2.. -nis R,jll.tion is i"a,peltdf!1lt of the 
hwjly " huw"" '/ 1m pa"y. 

3. fie Miffor is 1141 relie"JtJ ill all (aft' 
wilh,.t diflill8ion. 

4. He is n,,1 rtlie'lJltI (Jgainfl what bas 
/lun til_ If»' jlljl and reuJOnable 
caufis. 

f. The MillW is rIO/ re/it'Uca wh,II he 
dmw, or dfHS "1 harm. . 

6. Nor 'Whm he is guilty of dill Cri"", 
Dr 01l,1l&f. 

7. If. !£_liws it ",1 ,b.t be is of 
·l', 

8. MJMrs are ",linJ,J /t",. .11 m111I1Itr 

.f Jmtr "l', tKttJl ;" ,be taft! of 
'N pnlt4it« Jrti,k,. 

g. no. M_'II rilitwd 'l,ia} all (.,." 
'I'MI .. DitJs, h. with be is 
hIjorwl. 

10. HI i, nIi<wII if ". b,,, MIll"" ... 1""""_, or I..w9, tiNII Is 
bllnilllf_, fit' ,.,foP Me Ibtu IS 
[lrIJ}i:iIII. 

n. Jfr;t: '-/I.. is ,..~k "''''. 
'f~ 1£",.,. ""W1 I, It, 'III 1M­....". oj,mIJIJ,'" ""111{_ 6y 
';..p. «riM". 

". If '" 11_/1.. ..Ita tIM Minor 
btJs ....... , is ,I .. ". aad ill­
,.,1ItIfIrI~b<r IMr. 

I J. iit /li1IiItl-..,." ,- ,.. "" 
projiIs " ~ Ib( Mi... haJ . kffl .,,,,.,,4. 
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14. 7'hc lv!inor ;s rclirv,d fr(lIn an E,... 
tagc11Icn/ tbal 'Woulti Tnn him into 
Law-SNill, and'.EJtptllccs. 

I r, 1'be Minor is rc/jet/cd againj/ a Com-
promi[t_ . 

16. Rlftillt/iM agai"jI an ,tl1ijftOIl. 
17. tfh, l"linor is fe/lewd at.lJinjl an 0[,· 

Hgali/JII fur borrowld Alo",y, if be 
has "01 laid but the "lolley 10 his 
ai'lJdnlage. 

(8 . Refli'IlJi()n bclw;en two Minors. 
19. The Allthoril} of 'hI erN/or dots "of 

hi.der tbe RtjlilNlioH;, aNi the 
Minor ;1 rcflor-Cl/, C1;IIJ iJgainjl the 
Ail of the 7'lIlor. 

20. Ali""lll ,nis at fi"Jt atJd t'Wmry 
ycart (omp/eal. 

1.1. Z'ht Slit"] of a Jl1.i"or. 
u . Di/p .. i";" of Ag'. 
1.3 . The Ratj.ficalioll of an Aft, lljur 

one ;s come of ag" hindtTI the 
RCjl;llJti~n. 

%.4. T'he J",mo'VealllcI of Mill(}f'J cannot 
be aHenatcd witholll IIlttjJity. 

1f' Fmnoliliu tQ be obfWlXd i" IN Sale 
of Ibe Immll'Veablu of Mi/IWf. 

1.6 . .A Sale made by llu y'lIIIor, llIithollf 
ob/tr'lJmg the formaHliu. 

17. Eff,f/ ./ ,1M RtjiijJi@ againj/ ,h, 
rUlor, if thore be !!,ou1N1 fir it, 

. and alft againjl ,h. P,J/iiflJY. 
18, Impr()"f)ementJ made b)' tbe PNrthafn­

of LandI antl'TtnementI bolo"!i,,, 
If a M"'wr. 

%.9. RejfiltJlion 0/ II PurrbAft m4fle b), If, 

Minor, 

I. 
• 

T H E Rdlitutjon of M inors is .,'Ibm::t 
foUnded on the weaknds of theil' (th. f ' 

Age, and on the infbhiliry of their::, 
COndua, for w:mt of experience, and .. 
knowledge in bufiocf.. Aad feeing this 
condition exporcs them not only' to be 
Impofed upon by others, but Iikewife 
to be mifraken often in their own in~ 
terCil) the Law gives them relief ~.unft, 
all ACb and J)oedo hywhlch their Mino-
rity rD.l1y Mve c:ngaacd them in fome 
damage. 



The C 1 V ILL A W, &c. BOOK IV. 
IhtAffiUrs, the (;lme is altogether indepen~ 

dent on the honcfi.y or k"navery ofthofe 
with whom they h:we tre:u:Cd. And 
whether it be th:lt they themfe1ves have 
been mH1:aken, or that the .PC!J{OIlS with 
whom they have had [0 do have over­
reached them, the Reftitution is equal­
ly ~ranted to them, with the effe& 
whu:h it ought to have. Thus, the 
Law proteCts Minors, both agmnft their 
own proper All: 2nd Do:d, and ,lro ,­
~inft that of per{ons who would take 
idvantage of tbcir Clfioefs a.nd weak· 
ndi h• 

• Vel ~b alii. circumvend, vel {III fadlit1tt de­
cepti. I. ++. To.' N, 

M;noriool in :in~m rcJNtuli9 in quibul re 
aptoS probare pofi"unt. etli dolu.s :Idvcrlirrh nod 
probetur. compttrt. I. J. C . • t 1'IIIft. rtJ. "".. 

La conftlio cJus qUJG plNm firmo'rdlitit. 1.4. 
irf. f. tkltMJ. (Ii",. 

I1(. 

3.7&MI- It follows al[o rrom the f:une R ule 
~iJ~"" explained io the firft Article, (hat Mi­
":;" ",.tnor& being rdlC\ed only when Lheyarc :, 'J;;~ •. athmtly wronged thro' their \Ve3.kncfs 
... of age, and eafincfs of tClDper; they 

are not indiff'erently reltoted ago.infl all 
the Atb or Do:ds which they lTllIy com­
plain of. But it is by the circumftanccs 
of their own CondUCl:, of that of the 
Parties with whom thty have to do, 
of the quality of the t>B: of which 
they complain, of the caufes and con· 
t<quences of thc Damage, ,cd otber the 
like circumftances, that we arc to cxa· 

• mine if it be juft that tbey ihould be 
relieved, or not. For the intention of 
tbe Law is not [G exclude them from 
the ur. of all Affairt, and of 011 Com­
merce, but only to prevent tbei[ de­
«iving thcmii:lv,",or being deceived by 
othcn:c. Thus, they "I~ reJievtd, or 
_, "'cording to tbe Rul .. which fOl· 
low. 

iI'(Iputed either to his own bad condua,,:-t;i.L.t' 
oi to rome furprj"" from his adverf'it' ~ . 
party, and if he hIlS done nothi'ig but :"JMft 
wh::l.t his inrerea-, or feme duty bbli&ted.~ :; 
him to do j as jf be has borrowed t.1o- ' 
n<1 to p'y a jllll debt, which he dir· 
cb:u-gcd therewith, or if he h .. boughs 
things ,neccf1',ry even . ltho· they may 
have chanced to pc:rilb. by (orne ICCI" 
dent, he could not be ttlic:ved '. Thus, 
a Minor will not be re(l:ored :tgainft 
him who by his order had fumilhed 
Alimony to the Minor's Fatber or Mo· 
ther in, their necdlic:y, acc0rdin2 IS his 
Condition and Efbtte Dllght arrow of 
itt feeing the Mioor might be C'oofrrain .. 
ea by Law to maintain hia Parents ac· 
cordmg to his thiliry Ie. Thus a Minor 
who bad forgiven an Injury which he 
might have: complained of to a Court" 
of Jufticc, will -have no relief in this 
matter, nor be allowed to Cue after-
wards for ;l reparatioo of the raid In-
jury '. 

• Non rdlituetUt qui (obrie trm fuam admi· 
ni1l:nn. occ:afionc damni non inconfulte .ccidmdr. 
(cd fato, vdit rdl:itui. Nee enim CVdlhlS damni 
f1:fliruttonem indulget. fed int;Onlult1 hcilitas. Et 
ia. PompooiWl libro Yi~mo o&,YO fcripfit. Vo­
de Mtrcclhu , pud JuJilllum DOtIIt; ft minot fib{ 
fervum necd&rium ~p .. *,mt. mol: decdferit'. 
IlOft dt-bere rum rdlittll. nequc tctim ctptus c:It. 
tmtDdo fibj rem pern«dflU'lam. liC'Ct mOrWtm. 
1. ', . S.t.ff. MttUn. 

NOb yidetur cireumfcripnu eflC: minor, qw jute 
lit ufuf communi. I. Mlt. C. if '" mr. ,.,t •• min . 

• FiJi. tua lIOIl Ibhlm revttsJdram. fed maIO 

fubf.6ium yit% ut ezhibeat tibi. -naon. provincile 
authorit11tc compcllctur. I. r. C.'" IMt. ,.rjl. 'V. 

I.r. ff. • ~. 0- _I.M.' I. S. l . See the 
fourtli Article of the fifth SeaiOb Of' Turon. 

I Auxiliwn io iDrepum fC!tiNtionl, CDtlionibus 
ptt'lW'Um pulrulD nou ell : iJeOque mjurianlm ju. 
dicium (cmd omiO"um. tcptti DOQ poteft. I. J7 . 
r. ..... 

v. 
The Minor ,.,ho fholl haY< ehear<d , . .". "­

any ont, or done Com¢ dam., will ~u"l'fo 
not be relieYed on tbe lCore of.is Mi· :;::' .. 
Dority, Co as to be dil"clw1led &om re- tMMI, .. 

pomog tbe da....ge be bu <lode. Thus,"' ''' 
a MmOr whl> dlmnilieo. Thi"ll ,.hich ""'" 
be .... bonowed, or which !its bcm 
depoIiml ,.,ith bim, wiD _lie refIored 
fo • to be oequiued of dID damage 
wllich be a..n •• ve ..-d I. 

-

) 



Of tht RefcijJion ojContraCf!, &c. Tit. 6. SeC!:. 2. 53I 
pvWia iva fulwn:lI~t. f. 1 . C. Ii no fo ""J' Minor, docs flOt hinder thcRcfiitution : 

but he ought to btarne hlmlcJf (or not 
I. ~. taking tbe precaution to intonn himfdf 

of the condition of the perron whh 

.«. 
Dccqcf,. non decipicntibuJ opHWraudum . 

Sol' I· '" - •. 
VI whom he treated, and if he knew him 

. . ' " to be .under age, for tte:lting with bim 
6$1"'" In Cnmcs and Olfcoa:s t~ M~ in any alba manner than to his advUl" 
",s, ... u,rity may gioIc occallon to ml~~te the tage l, 
" !IIJ PunUhment;S, but it docs not hUlder tbe 
Cnt/If." Minor frotU being condemned to make , A-finotibus In iQtcgram rd'titurio, in I]UnlG1 U 

aptOt promre po{J'unr. edi dcHCts 2d1'crftrii nOq 
~lIr. compt1it. I . f. C. M in mltl· "J. _. 
Ste the third :lad (eveutc:cftth ArticJct. ~i aim 
dio COI1mh.rt, vd eft. \'d debe!- cae non lllUNl 
coPditiolli. CJUI. I. '9 ·ff,;If ",.J", 

Ofo'a. ~ion of the datn:&ge which he has 
doneb, ... 

- In t\eidi. minor iIfInis .. iginti quinque new! 
mmtu'r in inttzrum renihltionern, tltique nroci· 
Cfribw. nifi qlJlienW immlum miGerlltie IttlltiJ lid 
medlot:recD paIIIII'Q judiCftll produxcritl I. J7 .j. " ,. ...... 

Mea lit Imtl. excufatio Idf«fus pntrccptl Ie­
pt. ".u dum ... iat"OOt. COGtn os com· 
mittit. L l. J1. ;" fi-. In crimiaibUJ IIttatiI rllf~ 
~ miootw noo juvmt\lJ'. Etcnim maIorum 
mom in6rmiw animi DOll uculilt. 1,1. c.fitlill. 
t/f6lI. Malitia Lbpplct lrtttem. I.!. C. Ii-.ft 
_}. Ii#. 

VIl. · 
7.rj.JJi.. If a Millor has given out th.t he ~ 
... tMJ "of age, and by producing a falre Cerci· 
'!"}btu ., fiate of the Regifuy of his Chril1cning, 
-.,-". or by (ome other way, has made people 

believe that he is aMajor, he cannot be 
rdieved againll thofe Alts into which 
he ilian bave eng.ged •• y Doe by this 
IUrptilt. Thus, a Minor having bor­
lOWed Money by fuch means, .Ithough 
he has made no good ufe of it, yet fiis 
Obligation will nevenhders have the 
fame effca as that of a Major l • 

I Si it quiminorem nunc ft: cffc alrcvtT:Jt, hlbci 
INjoris am:U lYlCddado u: ~t. cUm JUXl3 
ftatub juris, errmdbcll non ttiam 611eo.tibca mioo-­
~I pUbliCI judic:b fubvenbnt. io intt:gNm rdJj.. 
tDi non ddt:t. I. l. c.fi tIM. fr JNj. Jilt. I. 3. tN. 
',3"[. if ..... 

7&1 bit is ., N --flaJ "'" " I'" rafu'" 
"" QwIiMoo '- IMoIl f- JMJ ,,./,,, It ~ t#Ml11)f 
",. .." I{"". -", 'f Ihfrt ,,," ". __ INn • 
... ~., ,.. MrMr',. _ tNt"",,1 t. ~ rf 
." ... oMIt.- .",. I, 6Wm bbtJ{fIf for ., trtJ.. 
"". 4IWtI.r(n- 4tw.",..,.J i.ltIJo it IMp - vm. 

I. -. SeeiIIg MiDon .. DOt rdicved indif· 
~""""fcrently in aU cafes, but occonling :as 
~ oil ., the qualiry of the &as aDd the circum­::=; 1bncCs rMf w.VC occ.Uion thettto, and 
n"l' ~ G_ w' hay. ~ in the lOregoing Ar­
... ' ... "ticIa the R.aIc:a which rem to the ... 7 cob ill wlrich Rdlitution is not grant­
%. ,. ed, ... jbaJJ next fee in the Articla 

"hidt Ibllow, how it tues place, ",he­
Ih<r the MiIIort have been deceived by 
.... deed of others, or by the weaknJi 
oftbeir own jucfjpucDu. For tbe i_ 
Fry of .die pedOa .. ho D'CIIS with • 

VOL. I. . 

IX. 
The Rcfiirution of Mi.n<1n is decnd. ,. l1otM ... 

cd Lo all (orts of A& ~nd Dt(d, with-:'; , .. 
out cliftintrion. Thus, they arc relieved foMlIjI :4 
not only w hen they are cngagC\.l [0[""" 
other p6{ons, 3 by a Loan, by a Sale, Ail, " 
by a I?artncrfhi p, or by other forts of:::;;: . 
Covenants, if t~ h,tvc been wronged #11'..... " 
in them; but alfc when o~hcr pcrJons 
cog'S" thernlelv .. to them, If the Obli-
gation made for their advantolgc was not 
luch. as it ought to be, either for the 
Thins it feJr diu was due, or for the 
Secunry of the debt. Thu., they .... 
rellored againfl other ACb" 1$ weD IS 
Covemnts: and they procure Sentences 
or Decrees of Court-s of 1unlec, to 
which the), have been Parties, to be rc· 
venal, if their memft: hIS Dot been fuf­
ficirncly ~efended. Thus, they are re-
lieved, if tbey have innovated a Dcbe (0 
as to make t~eir condition wone th~. it 
was, or if they have given fin Acquit .. 
tunCC for a Payment which was not 
made to their Gwrdi.an, but to thcm~ 
felves, whether it be tlut they did not 
atluaJlyreceivc theMoney, or that hav~ 
ing I;'ccc:ived it, they have fquandred it 
a'!\'ay foolilbly. Tho" a Minor who 
had the choice either as Creditor, or u.s 
Debtor, (0 take or to give anyone of 
twO Thing., will he relieved, .f be .... 
made a bad choice. And in ~1, 
Minon .... renored ..,.;nIt .... ery :.~£ 
which they may have done, 01' fu 
or omitted to dO. from. whmce my 
prejudice ",ay iIa.e happened to 
tbem m• 

• Alt ~ 1'1- .,. iIi«tw. GdlWII &: JC. 
dpilllUl, 'q&aa!jW fl'llliur. fi~e contnduo Jir, (IN 
(ltddquid ali ... eom:iqic. Proindc li emit ~ 
Ii. ftIIididft. Ii tOc:ita.ln c:oiit : Ii mol'\tMll ~ 
ana IttCpit Ie captlII eft, ri (~. led at 
<i ,.".... • 4m_,...".. /iUt ... '" ~ 
It lime pc6flt. diccDdum dIi ei fulwmll'l t! ...... "fttID .. 1.,.S-I.f.I. ..... tl.L . 1 • 

!cd 8rill )'IIlidit_twmiulr Ii~ ... .p. '"' 
ClllQftIaitur' CIfCUS &C. J. I. , . S. +. ... ex rucclIE 
jgIicio c:oU«uti." Wperftuo .....,. wil A n. ,..eu, , _,.. j.-u .... __ NitiL 

Yn:l 1.1. 

, 
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l. I . fj .ntJ. ,.,,,..j.J. 51 minor vi~imi quinque~' 
nis JlIlC nUb dtbit:tlrl ;wceptum tulo-It. 1.17_). 1· 
.N. Si d1lmaofaU\ libi nonrionell'l fca:rn. rI.l. l~ . 
SlEd'; in ~i' It~to captlll lit. (hIm clct.lt 
~rK>rtm. wi Ii dUal res prOQliii..Tlt •• 14m aut ' ll. 
\:lIn &. pfC:r:iO~ dcdCTit. dcbitt-e fuh¥etliri. i. 
I . 1. ' .1. Scc:<'OJK'CT1\ing Lo.ln, tbe fevcllt«ntn Ar­
ticle of thia Setbon. 

I O, H t i, If a Minor has renounced all (nheri­
,.,/.wwJ. {[:\Occ which might h;wc been profitable 
k~.r.-- to him, he will be allowed to retraCt 
~ir~, his RClluQciatlon, and to accept the In­
., Ul"lJ. hcritancc n, And if on the contrary he 
" NIl U -. has :tece-pled lit Succdl.ioll that is ~U1llen-

1?' ., {orne, he may be rchc"cd from It, and 
ff "'IIJI ~ h C d' t u ,....-:..llowcd to rcnollt;lce It 0, [. c rc I~Ors 
fo~, being called that he may dcl'v~r up 10[0 

their hands tbe goods bclongmg to the 
SuccdTionP. And he may likcwife be 
relieved againfi: ther Re1llu~ciation of a 
Legacy q~ which would have been 'Pro~ 
fit:lole to him, or againfi: his acceptance 
of one, if it was &urdcnCome by rea­
fon of fome charge, or fome ditadvan­
ttgeous condition. 

• .Minorts vigtpri ,!uinque anDit, non tantU~ in 
hi' qu:r: ~x bOlli' '~opriil :1mifcrun!, ~erilm etlll~ 
Ii hZredit1tCfll fihii ddatam non adlCfKlt. JI:OlIC In 

int~m tdlitlltionis luxilium poRw.rr. J~mdll.· 
dum p!KUlt. J. I. Gtlll .,IurtJ. 

• Sed c:tfi h:ercdit:ltem minor adiit.mimh iuCfO. 
{3m, {iKCUfJjtur ri. \It f~poffitabruncrc, J. ,. §.$'. 
f· .. ,"',.,. 

Sed ramen ~ J"Ibttihut minoribus viginti 
~loque anni,! ~ tctnC"l'i dam:wG:n1 hztcdi~atem 
pretlri. 'ppevc:rmt, ~x generah cdlOo q~od dl de: 
ru ilKM'ib.u; vigmti quinque aanis. futtumt. Clht\ 
6t (i extranei cb.mnoliam hzrcdi~tem :KIier-int ex ~ 
plttc cdi&i in integrum COl l'('nituit. l. n . §. I . 
f. ., ..,. wi"". 1IDf.. $(e rbe twQ foUowini; IV_. 

,. V. N~fI. 1 19. t. 6. 
• Edi line dolo cujurQl12m /tgIrum npudinerit; 

"·§·7,T-Jr""". 

XI. 
, I. 11 tht I r arter that 2 Minor Ius acctt>tc:d an 
s#utj/iIrM IJ lnhcdtancc that is profitable, It hap­
~~ pens :tnerwards that the Goods are di­
~1imrt tft- miniJhcd by lome Accidenr, :lS if a . 
Itt't If tI. Houfe that IS part of the Succcffion pc­
... "'-riIh¢s by Fi~, if fome of the L:lJldi or 
t.ttn'M'JI Tl"DCDltnts are curied off by an !nun­
~ f;:t:. cLItion, or if there happen other LoIT" 
tk/trJ. of the like nature; tlie Minor having 

done in d!at cafe _hing bolt wIIat 
everyothcr 1'<I'IOn would, inc! ought to 
bave done, he annot have n:lienbm:· 
in, fo II (0 rc:cOft:r and receive bIclc. 
frQm the Crcdh6n to the flJd Succef.. 
fion th.t wbich be hili Fid them ' . 

• Si IooJpIeri bra mirit. It f@icc) __ _ 

iIp6 to, ( ..... pno!;' "''''!'' .!P' -_ "' ... 
~ •• ~ad~f~.~'~_~ 
,"=~:..1tnaM quidern llIIro qaid,.mmo rrno 
~ ,..a po8it tn_aD iDhJ"I~ rdlittai. 



Oftbt RifcijJion oj ContraBJ, &c. Tit. 6. Sea.2. 533 
tnlb ba"tdiI2re, & oepli. 6'ruri" III pant2JlI pc­
amam .boribw. fublt-utu YaWt, ~ut eft. 
J. 1+ S.l.f. ...... 

XIlI. 
fJ. Dr Mioon are relieved Dot only when 
P-I"":t they Cuffi:r 10&, bu, ,ICo when ,hey Ole 
~,:-.t. deprived of fome profit which they 
~.:.c;ough' to have hod'. Thus, for cnm· 
"" w- pic, if a Minor that is Heir [0 a penon 
":'~ ... ·who was engaged in a Part[l(.1'1hip, be­
fMJ• jog outwitted by the other ~'artncn, 

haa renounced the (hare he h:td in it, 
at the time thac an AfFJ.ir bc,gUIl with 
the deccafcd was about [0 yield forne 
profit, he would be: relieved. Thus, 
Minon are reflortd if they h1VC re­
nounced Inheritances, or Legacies, sa 
hou bccD Wei in the tenth Anlclc. 

• Hodie Cft'tO jan: utimur lit &. in lucro mino­
ia",. fuccarntur, I. ,. §.6.f. M",u., Aut quod ha­
buerunr .-iinmt. flit qOOllxqulJ'tnemolumauum 
pDnIIWOt. omlWrunt. I.++_.J. Plxuit mUlOl"i­
.. rriam in his wCt'WTi quz nco ICqUWw:nl.OL 

L I'. So 1'" M .fw. See the ttflth Ani~. 

XIV. 
t.., ne Although the Eng.1gcmcnt jnto which 
u..bn-a Minor hid cntrCd mIght not occaGon 
f,tf;#J r- him any rm-me loCs in his Goods i be 
:., '1:!:" will novcrtbclefs be relieved from it, if 
-u,.. in other rcfpclts it lhould be dffadvan­
.. .. ugeous to b,m. As if he boW eng.lgcd 
U.s";'I,in fome Bu6oefs, or fome Commerce 
.,J Ex,.-wbjch would run him into Law-Suits, 
Ita. Expenees, or other conrequcnces which 

it would have been his intcrefi: to have 
avoidal and prevented: or if he had ac­
ceprcxi an Inl)erit:tnce incumbrcd with 
affairs thOlt would have required a long 
and tedious difc;uffion II. 

}.:V. 
'11. 'It. If a Minot' has referred fome matter 
~ "tt' in difputc to ;an Arbitration, he ma.y be "'*"II: rcflored againftit, even altbough he 
a.p.. bad been authOrized by his Tu[or to 
..,. compromifc the nutter -. For alt~h 

it be ufual ror prudeat .lId wifi: perf"", 
I 

to put Lheir Rigbt! into the hands of 
Arbitraton) yet the Minor mar han· 
been deceived cither in the choteC of 
the Arbitrators, or in ;'cfcrrin~ to Ar­
bitration a Rig~t that h iodilpur2ble. 
And although his Tutor had :lUfhorizc:d 
him to cOnlCnt to the raid Reference, 
yet ncvcrthddi be would be rehe\"ed 
againft It 'f . 

• Minorc:. Ii in judicrm tomptomikruDt, lie ru· 
tort autlore Ilipulai fin f, inftgll J'diit\luOf\ell'\ ..... 
vmus Inlnn o~WlII:m JU'e'dcf.Jer1Jlf. 1.3+ 
~. I. f..It muw. 

, ~ the: nmrt«1lth AtI/(,(. 

XVI. 
MinoI'S ale not only rdic\"cd :1~nft 16. RIji­

wh:1t they may h:we donc to their own''''''' .­
pr9udice, but chey m:ry hk(wife have~'" 
rdlef for having omiaed. tbat which -. 
they were obli~ to do, in the caid 
where this omlfTtOn may be ~rcd. 
Thus, for ex:unple, if the F:nher of :l 
Minor having purduued an Efbtc, on 
condition th:u if the Price were not 
p'.ud by a certain tiou:, the Sale iliouW 
be made void; the Minor, Heir to bis 
F;ltber, OIDlts to p:1y the Money within 
the time, and evcn although the Mi-
nor's Guan:Han 11:lVe been fummoncd to 
p:1y the lame, and that for dclimJt of 
payment the Seller h:l5 been reflorcd to 
his Eftare, whether it werc with the 
conrent of the GU:Lrdian, or by a Sen-
tence of the Judg~, yet thc MlIlor mar 
be admitted to take poffdlion again of 
the Blbte, be pa.ying thernec'll. Vn-
Ids it fhould happen that by rcafon of 
particular circumlbnces the things were 
not any more in ruch :1 condition 3S tbat 
tbe Minor ought to be received to 
make payment, Il$ if the Sale had not 
been VilC2ted till after a long time, :md 
mer many delays granted to him for 
paying the Price to the Seller; who 
!laving ocafion for the Mooty to ac-
quit preffing deb", hod been obliged to 
leU the Ellite, 10 avoid a ScilLh'C of hiS' 
Goods which hod been made by • Cre-
ditor. 

I 


