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QPINION.-contd, 

The terms of Sub-scction (6) are wide 
enough to embrace Muuicipal buildings 
and lands, '\nd, if such buildings or 
lande were held by some lessee, directly 
from the Corporation, assessment would 
be levw ble frohi him in r al?cct of his 
QC,cupat'on '{see Section)1.6 (t)]. I do 
not think however, that 80 long as Bucb 
buildings and lands remain in the occupa
tion of Lhe Corporation the assessment 
would be levir.ble. ~s I have said 
above, I think there is an a pI·io ... 
improbability iutbis theory that the 
legisl:\ture intended the Corporation to 
tax itself and Buoh taxation would b9 
useleflS for revenue purposes; it wQuld 
merely relieve oue class of rate payers 
at the expeuse of another. I think 
moreovCl' that the Sections H3, 146 and 
14.8 indicate that the Corporation is 
intended to be exelllp from payment of 
property ti.x"s. In Section 143 thu 
general tax is made leviable in respec~ 
of all bllildiugs alld lands but tho Cor
poration property is expressly exempt. 
'l'his 80 far as the general tax is con
cerned puts an end to any question of 
the liability of the Corporatiun. Sec
tions 146 and 148 need th rofore only 
be considered with regard to the other, 
]Jroperty taxes, i.f., water and h9.lalkhor_ 
The persons from whom property taxes 
can be levied are persons occupying ' 
immediately from the Government, 
Corporation or a Fazendllr [Section 145 
(1)) and persons not 80 occupying, I do 
not think the Corporation £alld under I 
either category_ Section 1'48 shows 
that the person pl'imarily liable is 
entitled to credit ior the sum leviable 
from bis landlord, except in t,he cadB 
of Government and the Corporutiull. 

ThiR is Il.Oother indication of the 
intention to eXllmpt tho Corpol'ation 
from liability_ 

I llllderstllnd that the gmater pnrt 
of the sum of Rs. 4,38,000 is attribu
tahle to a calculation of the amount 
of water nsed in flushing sewers and 
watel'ing streets. 'l'he cost of this 
wtller could in no case bo estimated rIB 

"evenu since underground wers nnd 
at. ets would not be assessable if the 
water were supplied by ail outside Cor. 
poration with powers of taxation. A 8 
authority for tbi~ I may refer to the 
Erith c/\se, 1893 A. C., at pa 598, 
,as estaulishing th 11011-M~ 'ssability 
of under:';l'ouIJd sewers n.nd Lambeth 
i.e. Loudon County COtmeil, 1897, A. C. 

• pnge 6:l5 aud the Putney Bridge clllle, 7 

• 
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• 

2. Wh ther the estim;t\ of Revenue 
Irom water cnn under the Clrcumstn\lces 
be fix d I\t n. higher aggregate figure 
than lts. 16,24,0011. 

3. Whether deficits of previous years 
nmollntiDg, siDce 1885, to some 36 
][\khe of Hupees, 'caD be takeD . into 
accollnt aDd recouped to '8ome extent 
in suhsequollt years. 

4. Whether iD determiDing the rato 
on the bnsis of Hevenue aDd expelJses 
the income for water aoid outside the 
City 01' withiD the City, but Dot fOT the 
1)urpo8e8 of or in . CODuectioD with any 
pllrtic\llar buildings or lImds, should be 
excluded j 
ADd to advise generally. 

Opinioll-contd. 

Q. B. D., 223, as eStablishiDg the non
asscpsability of premis~~ dedicated to 
th public- A cntegory in which the 
u'eetl! in Bombay City must be included. 

2. It foHm from the abovo remark 
that in my opinioD tILs uestlon wu~t 
be answered iD the negative. 

I 
3. r D my opiDioD they caunot bo 

tnkeu iuto account M they hay ac
tually been paid out of the 1l1unicipal 
l!'uDd. 

4. I do not think this is necessary 
since in my opinion th rate may be 
fixed so QS to cover all expenses in
cident to the l'rOviS!OD of a water 
supply. 

(Sd.) BASIL SCOTT. 
1\ 

Bc.mbny, 18th February 19'01. 

.Amended on 14th March 1901. 

• 

AMENDED OPINION OF MR. INVERARITY TO 'T'HE 
~AME QUERIES AS SUBMITTED TO COUNSEL 

(MR. SCOTT), RE WATER TAX. 

This question raises the point whether under the Municipal Act~ 
building'S and lands belonging to the Municipality are assessable 
to water tax. • 

Any lands or buildings that are let are asseasabl~ and the tax 
is payable by the occupier (Section 146) who cannot recover the 
same from the MuniCipality (Section 148). 

As to lands and buildings in the occupation of the Municipality, 
I am of opinion that Section 141, clause b, would include !lny such 
property ~f the Municipality within the areas affected by clause • 
0, bnt it does not follaw that the water tax can be levied, for I 
find that under Section 146 property taxes can only be levied on 
(1) the occupier when he holds froUl Government, the Corporation 
or a fazindar and in other cases olllv fl 'om 'the individuals men~ 
tion~d in 146 (2) a, band C j a and 'b tlo not apply to the Munici
pality for if they let the ocoupie,l' pays alld c only remains, viz" 
.. a pel'son in whom the right to let tile prQperty in que tion vests," 

• See ProceediDgs of tho StandiDg (Jol1llll.\ttee da~e« 14'h Mllroh 1901 • . 
t 

, 
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In my opinion the Municipality has not the rigbt to let a great 
pMtion of the property vested in them, e.g., the streets, the sewers, 
and buildings tlOnnected ,with tbe drainage system. It follows 
tbat water-tax cannot be levied from tbe~ in respect of snoh 
property but only from property in their occupation which they 
have tbe right to let. 

I thflrefore tbink that the Re. 4,38,000, ~; at any rate so much 
thereof as is not applicable to property which the Municipality 
have a right to let ou~ht not to be taken into account in estimat
ing tbe water revenue. 

Before any property can be rated some person must be found 
who can be called on to pay the rate in respect of it because 
tbe rate is on the person and Dot on the property, the property 
being only the standard by which the person is to be rated (see 
Boyle on rating p. 60). As I have shown above unless you can ' 
find a person who fi1l8 one of the descriptions, given in Section 
146 the property cannot be rated. My opinion has been given 
entirely on the special wording of the Municipal ~ct. but I may 
add that according to the English cases where the poor rates are 
levied from tiie occupier underground sewers are held not rate
able, though above-ground sewer works are rateable, it being 
held that underground sewers are not capable of beneficial occupa
,tion. This practice the House 'of Lords refused to disturb. -though 
they evidently thought that on principle underground sewers· 
ought to be rated. & e London Oounty Oouncil v. Erith, &c.,. 
App. Ca. 1893, p. 562. ' 

Highways also cannot be rated in England as they are not in 
the exclusive occupation of anyone. 

2. Under Section 115 no more than Rs. 16,24,000 can be 
spent for supplying water, for this sum I understand has been 
adopted by the OOI'poration and has become a budget grant 
under Section 130, as no more can be spent, I think the 001'
poration 'are not justified in taxing at a rate which. will produce 
a higher revenue except for such additiona.l sum as they esti
mate will be required to meet possible expenditure in respect 
of the water supply which might be spent under Section 115, 
Clause 2. 

S. I think they cannot be taken into account. These deficits 
ha.ve been paid, and cODseqllentlY ,it is not necessary to raise any 
monies to pay these expenses. 

4. 1 think such items nee~ not be taken into account, they 
would no doubt have to be taken lL.t{) account, if the Municipality 
were under any duty to. treat what I will call their water 
property as a distinct asset as to which a separate account 
must be kept to which all. receipts and expenditure should be 

. credited and debit.ed, but the. Municipal Act does not appear 
to me to i~pose any sach duty. 011 the contrary, under Sec
ion III all moniea go. po the credit of "the Municipal Fund It 

" • • • • 
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and unciel' Secti60 11 ' such monies are iHl'ected to be npplied in 
payment of all expenditure und!:!I' .,ections 6 J. 62 and 63. ) t 
therefore seems to me that these monies as well n the water tnx 
itself when paid inta the M unicipa.l fund 10. e their ident ity nnd 
could be applied for other purpoflss tuan the w;1te1' Bupply of tb~ 
City. I think money received for water sold as stnten is" pt'O~ 
ceeds of disposal of Jfroperty by the Corpol'ution " within Section, 
Ill, Clause l. 

Genendly. I think thnt the Corporn.tion can fix on any 
water tax they think is l'easonable with reference to the 
expenses of providing a water supply for the City. 
That no Court would interfere with a p1'ODer exercise of 
the discretion given to them and if they bond) fide came 
to the conclusion that the expenditure woul~ amount to 20 
lacs they cOllld tnx so as to raise that amount, and no one 
would be allowed to say that in his opinion 16 la~s 
expenditure was nIl that was I'eqnired. But if the Corpo
ration adopt the hudget estimate of ] G lacs which ill 

effect is· expressing their opillion that that is the expendi ~ 
ture required and then proceed to raise a revenue b~ taxa
tion of 19 lacs, I think they would exceed their powers. I 

'may point ont that there is no outy to estimate the expell-
_diture exactly. It would be impossible to do so. ection 
132 contemplates less expenditure than the estima~d e -
penditure in which case the balance of money unexpended 
can either be taken into account in the opening ' balance 
of the Municipal fund of the next year or expended on the 
object Ol'igillally intended . 80 that if a balance of revenne 
raised by water tax remains in hand the Act autlrol'ize 
it being placed to the Municipal fond generally and it 
need Dot be cal'ried ovel' to the next year. 

(Sd. ) J. D. INVE.RARITY. 

February 7th, 1901. 
(Amended on 11th Murch 1901.) 

, . 
BE TRUST DEED IN RELATION TO THE 

NUSSERW ANJI MANECKJI PETIT 
PUBLIC HALL· 

EX-PARTE.-TBE MUNICIPAL CORPORATION RE 
1'RUS'!' DEED IN RELA'fION TO THE NUSSER

WANJI MANECKJI PETIT PUBbIC HALL. 
" INSTRUOTIONS TO COUNSEL TO ADVISE. 

• 

Herewith marked No.1 is a lldnt of the proceedinga of th 
Municipal Corporation at their Meeting heM on"the 6th 'epternber 

• ~ee Proceediugs of ~he Standing 06mmittee dated 14th Maro111901. . 
, 
( 
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1 94. Conn el will please pernse the portion of these pl'oceed
i ugs which ,'e(er to lhe subject matter of the pl'eaent inslructions 
it'om page 292 ·to page 300, 

Th~ conditions on which Bai Dinuni, wi do and executrix of the 
late us~el'watlji Maneckji Petit, offerpd to make over to the 
M tinicipal Corporation two Sl1ms of Rs. 5,OO,OPO and Rs.2,15G,OOO, 
the fOI'Illet' for the et'eclion and establisillne .. t of a Public Hall to 
perpetuate the memory ' of her lute husband, alld the latter for the 
establishment of a Free Lib,'nry in the same Hall, will be found 
fully set forth in the two stutAments which accompanied her lelter 
of20tll JatlUury 1894 to the MUlIicipal Oommissioner (np, 294-297). 
The motion of Mr. P. M. Mehta (p. 298) to the effect that the 
CotPoration, while appreciating the public spirited liLerality of 
the offer, wel'e unable for reasons stated to accept it in the terms 
in which it was made, was canied at this meetitlg. 

Bai Dinbai tben, by a letter to the President of the Corpora
tion, dated 6th Novembet' 1894, to Borne extent modified her con
ditions in regard to the site for the Hall, and by another letter 
of the 3Jd December 1894 mane it clear that she placed before. 
the Corporation two distinct offeril, one of Rs. 5 lalths for the Hull 
and the other of 2! lakhs to be added to tbe 5 lakhs as a further 
sum for tbe accommodatiotl and provision of a Free Library, and 
that it was optional for the Corporation to accept both these offerd 
or the 1st only. 

These letters were considered by tbe Corporation at tbeir 
meeting of the 3rd December 1894, when a Resolution was passed 
accepting the offer of 5 la.kbs for the building of a Public Hall, 
provided terms for a. site could be arranged with GoverQment, und 
appointing a Committee for settling the particulars and details 
in conference with Bai Dinbai (see pdnted copy of Proceedings 
marked No.2). 

The matter next came before the Corporation on the 10th 
August 1896, when the repol't of the Committee, dated the 20th 
July 1896, was considered, as alao letter from Bai Dinbai, dated 
the 3rd August 1896. approving of that report, subject to a trifl
ing amendment, and a resolution was passed detailing and for
mally accepting the term as thus arranged between Bui Dinb~i 
and the. Committee, the Municipal Commissioner being requested 
to take the necessary measures to carry out that resolution 
bearing in milld that ill 110 case should the- cost of the building 
and the furnishing oC the Hall e"Xceed ~ lakhs (see "Copy of Pro
ceedings of the' Oorporation of oth August 1896 herewith 
marked No.3). 

On the 6th January 1898 the Corporation referred the .plans 
and estimates for the ew Htl-Jl (which in the meanwhile had 
been prep 'ed by (be Executive Engineer, Municipality,) to a. 
Committee for report (see pri.o.t l'roceedings No.4) • . 

• 
• 
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On tbe 14th Mareh 1898 the Corporatio'n resolved thnt the 
report of tbe committee of' the Corporation on the quelltion of 
plans nnd estimates of the proposed Nusser\vanji "Mnneckji Petit 
Public Hall be approied subj4>ct to auch modificatioll ill the design 
estimates as might be necessary to restrict the cost to the 5 
laklls to be given by Bai Dinbal N usserwanji Maneckji Petit 
(copy Resolution Ncr. 5). 

On the 2Srd March
e 

1898 the Standing Committee resolveci 
tbat a Trust Deed be prepared as soon as possible by the Solioi- I 

tors for tbe Municipality on the one part and the SolicitQrs for 
Bai Dinbai on the other part, and that it should provide fOil tile 
deposit in the joint names of Bai Dinbai and the Municipal 
Commissioner of Rupee Paper or other approved security of the 
actual value of 5 lakhs. 

On the] Oth May 1898 tbe Municipal Solicitors wrote to Bai 
pinbai, but owing to that lady's death it was not until the 7th 
November 1898 that they received a reply from Messrs. Craigie, 
Lyuch and O::ven, on behalf of Bai Awabai Framji Pfltit, the 
daughter and sole executrix of the will of the . late Bni Dinbai 

• (copies of the letter to Bai Diubai and subsequent conesI1.':mdence 
between the respective Solioitors is sent herewith, No.6). ' 

Messrs. Craigie, Lynch and Owen's letter of the 7th Novem
ber 1898 was forwarded in due course to the Municipnlity, and 
on the 3rd January 1899, the Commissioner addressed them 
further and they replied on the 11th idem, and on the 22nd 
February 1899 the Standing Committee approved of the aceept
anoe of tbe terms stilted in tbe Commissioner's No. 26398, d ted 
the 21st January 1899, and its accompa'rliments regarding t,ha 
payment of tbe 5 lakhs, and on the 1 th March 1899 Messrs. 
Craigie, Lynch and Owen, on bebalf of Bai Awabai, consented 
that the Trust Deed should provide for the payment of the I) 
la.khs by the instalments mentioned in their letter to the Munici
pal Solicitors of the 7th November 1898 upon tbe certificate of 
the Municipal Engineer, but tbat any extra instalment referred 
to in Messrs. Craigie, Lynch and Owen's lette of the nth 
January should only be paid after Bai Awabai'l!I ' Engineer had 
certified that the state of the building required that such 
extra illstalment be paid (see accompaniment No.7). 

Messrs. Craigie, Lynch and Owen further stated that tbeir 
client wished that the Trust Deed should provide that Bs. 25,000 
last instalment should not be payable until tile building had • 
been cet,tified by the Municipal Engineer to have been completed. 

These terms were thus finally arranged and eventually a draft 
Trust Deed was prepared and forwarded by the Municipal Soli,. 
citors on tbe 14th August 1 99 to Messrs. Craigie, Lynoh and 
Owen,for approval on behalf of Bai Awahai Fr.amji Petit. 'l'his 
draft is sent herewith marked No.8. 

Counsel's advice is now sought up~n 'a question «Which bas 
arisen in connection with cond4tion.4 at page ]0 of this draft. 

( 

( 
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~h'i8 clause, it will be observed as originally drafted in blaok 
ink, is a verbatim copy of clause 5 of the report of the suL
committee of the Corporation o,ppointed to coofer and settle 
details with the late Bai Din bai (see printed proceedings No.8 
p. 2i)0), and that report (o.s will be seen afrom page 251) was 
npproved by Bai Dinbai in a le~ter to the President of the Srd 
August 1896, and on the 10th AugU/;t 18!i6, the Corporation, 
hy their Resolution of that date, in whiclt the terms of the sub· 
oommittee's report are fully set out (see p. 252, para. 5), 
uccepted this condition in that form. 

Bai Awabai, although her attention bnR been specially drawn 
to the facts and to Bai Din bai's letter of Brd August] 896, insists 
on the alteration of this clause as shown in red ink, and the 
Corporation objects to this. We will now refer COllllsel to the 
correspondence which has taken place on the subject (see No.9). 

On the 19th October 1899, Messrs. Craigie, Lynch and Owen 
returned the draft with tL p,ir red in'k alterations, a.nd stated 
with reference to these that most of these altemtiolls are not 
important and we hope you will .. see your way to accept them." .. 

This letter tegether with the draft deed were tben forwarded 
by the Municipal Solicitor for the Oommissioner's instructions as 
to the alterations in red ink. 

The Municipal Solicitors were instructed to object to some of 
the alterations, but t,hat others ueed not be objected to, while as 
to others again they were instructed to accept them subject to a 
reference which might possibly have to be made to the Standiug 
Committee. Amongst the alterations which the Solicitors were 
iustructed need not be objected were the. red ink alterations in 
clause 4, p. 10. 

On the 17th November 1899, the drs.ft was accordingly 
returtled re-approved by the Municipal Solicitors as altered in 
green ink a.nd subject to the marginal notes in green ink of that 
date. the alteration in red ink in Condition 4 being in accord· 
ance with instructions .as abovementioned practically accepted 
at the time; thus it is that the green ink marginal note opposite 
this clause bears a later date. 

On the 27th November 1899, Messrs. Craigie, Lynch and 
Owen sent back the draft, which they stated was approved on 
bebaW of the donor with a few unimportant alterations to which 
they referred in their letter, and as regards the margillal notes 
at pp. 9 and] 0 they sug-gested the advisability of laying the 
draft before the Corporo.tion, or the Btanding Committee after 
it was finally approved by the pat-ties. 

A copy of their letter was then sent by the Municipal Solicitors 
for illSkuctiOtl8 along with the dlaft and on the 21st December 
they receh,ed it b~k with a copy of a r .o\ution of the Corpora
tion, No. !!8G7 dated the 18th pf December 1899. 'l'his resolu-. . 

• 
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tion, it will be observed, adopts the draft Rubjecrt to tW(} 
challges ;-

'Phe 1 at has reference to COIIU ition 1 ann the alterations which 
}lad been made thereill, and lIeed 1I0t be furtber lIoticed, as the 
point discussed ha, it will pr ntly be seell, siuce beol! 
arranged, the dOllor's wishes being acceded o. 

The 2nd challO'e ill the· draft :vhich the Corpol'atwlI Resol utioll 
called for was the omta"ioJl (the red iflk altel'UtiOlls in Condi
tion 4 aud its adoption ill the form in which it was originally 
drafted. \ 

Tbe correspondence on the subject will be found in No.9, and 
the result of it is that Bni Awabai, 011 the otber hand, insists ou 
the red ink alterlltiolls in Clause 4, afld the matter is thus at the 
present moment at a. dead.Jock, as Bai Awaba,i will not pay 
the money till the Deed is completed, and sqe will not accept 
the Deed otherwise than in the form sbe illsists on. The Reso
lution or the Corporatio.n No, 9176, dated the 12th November 
1900, at which Bai Awabai's final letter of the 2nd Oetober 190() 
Wu.s cOllsidered, shews that the Corporatioll desire to be ad vised 
upon their legal position under the circnIDstallces above s~ated, 

We have already drawn particular attention to the distinct. 
approval by Bai Dinbai of the condition as origillally drafted and 
its formal acceptance by the COI'poratioll, ~ut going back evert 
to an earlier time it will be evidellt that COl dition 4 of tire 
draft as origilially prepared is in strict accord with the origi
Ilal conditions which Bai Dinbai herself ill the first illstallC6 
stipulated for, in so far as it prescribes that the Hall is to be 
available for nU public meetings convened for I.Illy lawful purp se 
(see 6th cOllditioll 011 p. 295 of No.1). 'l'his is now the ouly 
poillt of difference between the parties, alit! the question seems 
to be whether Sai Awabai, acting as she is as th~ executrix of 
the late Bai Dinbai, is not bound by the condition in the fOl'm 
ill which it was deliberately amI formally accepted by the lutter 
/lnd accepted as the Corporatioll ReSoI ution of the <::3rd April 
1900 shews" nIter careful di, cussion and delibemtion particular' 
1y of the proposal now set forth by Bai Awabai an whicll thsl'e
upon she (Bai Dinbai) gave up." 

The Corporation, as further appear from the last mentiol?ed 
resolution, Lave purchased fl'om liovernmellt the land required 
for the hall 00 the faith of Bai Dinbai's acceptance of tho ,terms. 
'l'he ' actual deed has not, we believe, boeh exe~uted, but the 
terms are arrang d with Goverllment • ., . 

Couose~ ,is reque~ted t~ advise the Corporat~on as to their 
leo-al POSltlOll alld nghts III the matter, alld whether in th event 
of COllnsel cOllsidering the Corporation are entitled to have the 
Conditio" 4 of the '1'rust Deed in the form originally drafted any 
steps call be takeu to compel l3a~ A wauai to .accept it ill that 
form or to carry alit the gl'allt. • .. 

And to advise ,generally. 

" 
t t 
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OPINION. 

This does nQt appear to be a case of a gift pure and simple. A 
gift is a transfer of property without consideration. 'fhe ar· 

, rangement with Dinbai as evidenced by th Committee's report 
and Diubai's letter of the Brd August 1896 appearR to me to 
fj.mount to an agreement for goot! consideration. Dinbai promises 
to pay 5 la,khs of Rupees 011 condition of tl Oorporation agree
ing to undertal e certain ob igations, e.g ., the providing a site, 
the maintenance of the hall, &c. I therefore think that when 
Dinbai died, the Corporation could hllve enforced the payment of 
the 5 lakhs of rupees by her estate. 

The draft Trust Deed and subsequent correspondence go 
rather on the lines that there was an incomplete gift which the 
intended donor's executrix was willing to complete; ill fact she 
is styled the donor in the draft. If this latter view was correct, 
the legal position of tne Corporation would be that the gift is 
not one that they would even now enforce, if . the donor chose to 
withdraw, but I tbink the correct view is that thel'6 is an agree
ment binding on the donor's estate which could be enforced by 
suit. tt follows that Awabai cannot insist on the alteration she 
wishes to make in the agreement arrived at with· Dinbai !JoS 
evidenced in para. 5 of th~ Committee's report. 'fhis is all I 
am asked to advise on, but I cannot refraill from adding that the 
point itt dispute appears not to be of sufficient importance for the 
Corpol'ation to insisL on th eil' strict rights. It would be too 
ridiculous if the matter was to be thrown into litigation over , 
such a point. 

• 

J. D. INVERARITY. 
JanMt"YJ 21st, 1901 • 

BE REVISION OF THE MUNICIPAL ACT. 

30, ESPLANADE ROAD, 

BOMBA.Y, 8th June 1900. 

Ir.O TIlE MUNICIPAL COMMISSIONE}>R. 
Sm,-We have -the honour t{1 forw .rd herewith 10 prints or 

the Act as now revisea by us, , 

2. We have had explarlatory notes pasted in their appro~-iate 
pla,ces opposit~ the differenl parts ~f the prop03ed amendments to 
whlC.h they J efer, IlI!U thQse, \ve think, will be found of considel'. 
able assistance when considerigg the draft, but while they pro-

Sl • • 

, . 
• • 
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bBbly refer more or less briefly to the more important points, it 
will be understood they Ilre by no means exhaustive. To have 
attempted to discuss in detail all the alteration's (which run 
through almost ever.v section) would not, we think, have been 
attended with any advantage commensurate with the additional 
labour and expense which it would have involved. 

s. Again it woulcf ~ave been extremely difficuH and indeed 
premature, until the amendments have been fully considered by 
yourself and the Heads of Departmel\~s, to attempt 0 indicate 
alterations and additions by italicised priuting. t will therefore 
of course be necesRary for the several Heads of Departments to 
compare each section carefully with corresponding ~arts of the 
present Act, and that there may be no difficulty a out this, we 
have adhered as closely as possible to the numberir g of the Sec
tions. in the present Act, and whel'e Dew sections have been 
introduced or existing sections have been brought into new 
places, we bave given them the number of the Sections of the 
Act immediat~y preceding, but adding the letters A, B, 0, &c., 
on the other hand, where sections have been omitted or transfer
red to uther places, we have dropped their numbers. 

4. It will no doubt be conven'ent eventually to have the 
whole compilation together with the existi.ng Act printed ill three 
columns contailling (1) the provisiuns of the existing Act, (2) 
those of the draft ameudments, and (8) our explanatory notes 
side by side; but as there will no doubt be many alterations and 
very ,probably additions suggested whilst the matter is befog 
considertd by Heads of Departments, it would be premature to 
do this at present. 

5. Some of our verbal alterations may at first sight appear 
to be fanciful. Our object, however, hos been to endeavour ' to 
be consistent in using the same words and terms of expression 
when it has been intended in different parts of the Act to express 
the same meaning. In this it will no doubt be found that we 
hnve only partially succeeded. 

6. 'l'he priuting of the draft is not so satisfactory as we 
should have wished. '£bis is due to the fact that it had to be 
done piecemeal and that after parts had already been printed 
the necessity fOl' alteratiolls a,nd ameudments ill other parts on 
which we wel'e working often necessitated numerOus alterations 
in the former. Notably phis was the case ill regard to th"e adop
tion of the definitiou of " a property" which now almost through
out the draft takes the -place of the very unsatisfactory and 
ambiguous expression" premises. " 

7. 'l'be earlier part of the Act (upto Section 68) is that which 
will be found to have tllldergoTie least change; the defillitions of 
eourtle nre only tentative and will be properly arranged when 
finally determiuad on ; there WElt'e no suggestiolls for substantial 
alteration of the provisions in regard to.the M unicipnl constitu
tiOll, and though we found it desirable, to rearrange and alter ~he 
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form of m!lny of lhe sections and suh-sections and redraft some of 
them, only poiut in Cha.pter II to which we need specially refer 
is the new section 31 A, which, with its cOl'respondiog alterations 
in other sectiolls noted againtlt it, goes as far as we are at present 
disposed to advise in the direction of dealin with the persona
tion which has been so common at the elections, 'fhis section, 
however, and the fact that all Municipal l!ervants are public 
servants (Bee our note to Sectiou 521 of th, draft) should enable 
most offences at elections to be dealt with. 

8. The contract provisions in the draft (sections 69 to 73 of 
the Act) are we think much improved in arrangement aHd form, 
while in substance they embody an amendmellt which experience 
has shown was very desirable. 

9. In Chapter IV the alterations are chiefly in matters of 
form and arrangement, with some few new provisions or omissiolls, 
which are noted , 

10, Chapter V calls for no special remark beyond what will 
be found noted-sections 93 to 105 have been left ovet, for the 
reasons stated-but any alteration of these which may hereafter 
be fouQd to be necessary will we think Le purely formal. 

11. Chapter VI contains important new provisions in regar<L 
to Municipal Securities held on joint accoullt. 

12 . Chapter VII we have left over for the reasons stated. 1'£ 
amendments are found necessary they will not hinge upon or 
necessitate alterations in other parts of the draft. 

13. Chapter VIII (Municipal Taxation), besides numerous 
alterations in form, will be found to comprise several more or 
less important changes (and as we believe improvements) in 
substance; probably the most important of these is the introduc
tion of provisiolls to enable the chal'ge on properties for property 
taxes which the Act alread} creates to be enforced in a summary 
way without recouree in each case to the costly proceedings in 
the High Court which are at present the on1y way of making 
.that charge actually productive. We do not doubt that these 
amendments, if adopted, will very greatly faoilitate the recovery 
of the Municipal Revenue, and we do not for a moment believe 
that in practice it will ever really be necessary to resort to a Hale. 
The mere fact that the power exists and ean be a;nd if necessary 
will be exercised will suffice. 

14. • Chapter IX (Drainage) contains many alterations in 
drafting and form, and as will be seen bom a. glaDce at the notes 
embodies some amendments of great Ml portance. 

15. Chapter ·X.-The alteratio .'1 in this Chapter a.re for the 
most part in matt drs of form and drafting. 

16. One of the most important of all the amendments sug
gested is in Chapter XI (Regulations of Streets). We refer 
to the prqposed alJolitipn of the aistinction which exists in the 
present Act between "Publi~ Streets" and U Private Streetti. to 

• 
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and the proposed vesting of all streets in the Municipality. We 
would rerer you to our noLes against Section 289. Other amend
ments of considerable importance in connection vrith streets are 
also embodied. 

17. In Chapter II (Buildincr R gulation ) we have embodied 
mnny changes in form and al'mngement and som in substance. 
All will We hope ' be improvements. In regard, however, to 
detailed regulations :s to height of buildings, their velltilation, 
&c., &c., we have felt constrained, for reasons nQted, to recom
mend that these be dealt with in a series of mOle systematic alld 
perhaps more up-to date by-laws than we have at present. ~Ve 

. understand this is a subject which is now enga.ging the attent~on 
of yourself and of the Executive Ellgineer that m tters to whICh 
we refer are in our opinion clearly more appropriate to by-lalVs 
than to the Act itself. In particular we bal'e made much altera
tion in Section 348 which as it now stands in the Act is far 
from satisfactory. 

18. Cha.pt~rs XIII and XIV call for no special remark; indeed 
as regards the latter we have not thought it worth while to 
have it reprinted. 

19. Chapter XV (Sanitary Provisions) contains important 
alterations both in form and substanee. It embodies tIle amend
ments of the Act contained in tIle" Bombay Prevention of Adul
tera.tion Act, 1899" as well as (so far as seems desirable) such 
of the provisions of that Act as under j Ls terms ilan be, but ha.v~ 

. not yet been, brought in to force ill Bombay. 

20. Chapter XVI (Vital Satistics) contains important altera
tions on the lines of those proposed in 1899, but in a.n improveu 
form. (See our note at section 442.) 

21. In Cbapter XVII some important additions have been 
made in the powers of making by-laws. 

22. The additions suggested in Chapter XVIII-Penalties-
are not very extensive but are of some importance. • 

23. The amendments proposed in Chapter Xl ,XX and XXI 
sufficiently speak for themselves and are more or less incidental. 

24. The only Schedules we have had reprinted are schedule 
R of the Act (which we bave called Schedule A, as it is, in our 
draft, brought into operation by S. 2A) and Schedule P. 

We have carefully altered and adapted Sahedule B to meet the 
conditions required to Le rovided for durillg the interregnum 
there must be between the passing of the new Act and the time 
when it comes fully into operation, namely .. the time when thJ3 
first Corporation to be constituted under the new Act, is comple
ted. 

Schedule P is designed to hafmonise with the provtsions pro. 
~osed in regl,\rd to vital statistics: • 

( 
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25. We return herewith the various compilations and docu
ments noted in the list at foot, which we Lave from time to time 
received in contlection with the amendment of the Act. 

26. We must confess that when we were asked to undertake 
the work of preparing the amendment.s, we didlnot fully appreciate 
the magnitude of the task that was before UB ; it was, as it tumed 
out, nothing short of a revision of the Act, from beginning to end, 
involving very extensive re-drafting and amMdments with very 
numerous additioIJ8 to be worked in. When we realized this it 
became evident that having regard to the exigencies of our 
business it would be absolutely impossible for Mr. Crawford to 
carry out the work without efficient assistance, he accordingly, 
as you are aware, placed the work of preliminary drafting in the 
.hands of Mr. Jardine, hut it soon became manifest that, while the 
former could not afford the time to do all the work himself, the 
latter had not, on the papers which were before us, sufficient 
material, nor had he indeed the experience of the practical work
ing of the Act, and of the requirements to be provided for, which 
were essentially, necessary. To supplement this latter deficiency 
by way of satisfactory written instructions would have meant a 
vast araount of labour which even then could not possibly have 
sufficed, so in the result Mr. Jardine and Mr. Crawford had to 
work to a great extent together, and in this way the work was 
got through in much shorter time than it would have been in the 
hands of one person alone. We regret that owing to the other 
business arrangements of both it has only been possible to make 
much satisfactory progress during vac1\tions or times when we 
have been able to devote ourselves exclusively to the work, but 
this could not under the circumstances be helped. 

27. Mr. Jardine's fees ill terms of a special arrangement come 
to with him (based on the time he has been engaged) amount to 
Rs. 11,280. Our charges must also depend on the time Mr. 
Crawford has had to devote to the work; he has boen exclusively 
engaged on it for 68 days which we charge for at the tat'e of 
Rs. 200 a day (the rate at which Mt,. Crawford informed Mr. 
SOnow he would have to charge), In additiou to this we have 
incurred actual expenses on pl'intiog, &c., to the aggregate amount 
of Rs. 1,258·3-0, thus making a total of Rs. 26,133-3-0. 

We enclose a formal statement of the charges and would add 
that we treat them as inclusive of correspondence, attendance 
and ino?lmerable odd hours and half hours which have been given 
up by Mr. Crawford to tbis work outside the days charged fot', 

• and also as inclusive of clerk's work of i"hich in olle way and 
another there has been a great dellL 

28. We understand a grant of It '. 10,000 has been made 
towards these costs, a.nd we shall feel oLliged if you will kindly 
favour us with a Cheque forth at amount as early as convenient and 
ask the Corporation to sanction a special grant for the balance. 

• We have, etc., 

• 
• 

• 

.CRA WFORD, BROWN & 00 • 

• 
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GAS ILLUMINATIONS. 

• BOMBAY, 22nd July 1896. 
To P. C. H. SNOW, Esq., Municipal Commissioner. 

Sm,-We have ~he honor to reliurn the accompanying papers 
which were forward~d to us for attention undet· your No. 6743, 
dated the 11th instant, the Executive Engineer having suggested 
(in para. 1 of bis No. 4766, dated 10th instant.) that a form of 
application should be prepared to be submitted by the Gas Com
pany for permission for illuminations on the basis of the Corpo
ration's Resolutioll No. 2955 of the 25th ultimo. 

The resolution of the Oorporation, AS we understand it, pro
poses that, instead of the general indemnity, of which we sent a 
form with our letter of the 15th May 1895, there shall in each 
individual case be embodied in the permit the condition as to the 
Company being liable for damage by fire. 

Whatever · plan is adopted, the object to be attained in each 
case presumably is, that the whole responsibility shall fall on the 
Gas Company, and that the Muuicipality shall be indemnified 
against any consequences for this purpose. A contract or instru
meut of indemnity is required, and, though such a contract may 
be perfectly validly embodied (as we understand) is proposed in 
the application and permit, we are inclined to think that in each 
separate transaction the application will have to be stamped as Ron 
indemnity bond-that is to say, with a stamp of Rupees 5, unless 
there is also such a general indemnity agreement .as we suggested. 

Our proposal was, as you know, that a generaZ agretlUlent of 
indemnity should be executed on a five-rupees stamp, and that 
this should be merely referred to in each individual application, 
a course which would not, we think, have necessitated a. stamp 
on the individual applications, but if in each case the application 
is to embody a separate contract of indemnity, we do Dot sea 
bow this stamp duty can be avoided. • 

In accordance, however, with the iostructiql}8 received', 've 
have prepared, and send herewith a form of a.pplication prepared, 
so as to contain in itself the terms of the indemnity and to Ire 
independent of any other document.-We have, &c., 

CRAWFORD, BURDER & Co. 

Ea; parte the Jfunicipal Corporation of the Oity of Bombay 
re Question oj Lial!ility of the GaB Uompany reBulting 

from Gas Illuminations. . 
CASE FOR THE OPINION 011' COUNSEL. 

The following resolution has been submitted to us by the 
Mu6icipality, viz:-

"That the joint opinion of OouDsel b~ takGo as tOJ.he liability, 
if any, the Corporation incur foz: damage or lostl to hee or proper-. 
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ty arising or resulting from gas illuminations pnt up by the Gas 
Oompany under a permit issued by the Municipal Commissioner." 

It appears that it hus beeD the custom since the passing of the 
Municipal Act to grant permits ill the fOim sent herewith, 
marked A. to the Gas Comp~ny to erect arches over streets and 
by the side of streets on the occasions of marriage and other 
ceremonies when illuminations are required,' this being done 
under section SIS of the Act. . • 

Hitherto no damage or accident has occurred by reason of such 
permit being given to the Company. but in the month of Febru
ary 1895 a notice was received by the Municipal Commissioner 
from one of the inhabitants of a street, in which permission had 
been given, informing the Commissioner that he would be held li
able for any damage that might occur by reason of such permit 
being given. This notice for the first time raised the question in 
the mind of the Mutlicipal Commissioner as to the extent of the 
liability that the Corporation might be incurriug by grantillg 
these permits, and the matter was referred to us for,our opinion, 
and we then advised that, as under section 289 of the Act public 
st,reets a~e vested in the Corporation and expressly placed under 
the control of the Commissioner, if in the exercise of that control 
he permits lights to be put up which, if insufficiently protected 
or carelessly used, might become a source of danger, he under
took, we thought, for the Municipality t.he same l'esponsibility for 
their safe conduct and proper use 8S attaohes to a private indivi
dual who permits fire or any other dangerous thing to' be kept 
or used on his premises, and the same responsibility, we thought, 
would attach to the case of private streets, though in this case 
the Commissioner would have lIO power to give or withhold per
mission in respect of lights to be attached or suspended froUi a 
greater height than 12 feet; and we then suggested that permis
sion should only be accorded on the terms of Lho Gas Company 
a-ccepting ~ll responsibility by agreeing to indemnify the Munici
pality in respect of it. 

·OUt' opinion applied only to the erection or fixing of lights upon 
or over streets as, of course, the Commissioner has no power to 
give permission or prevent the erection of lights alongside 
streets on or over private property. 

Upon this opinion being received, notice was given to the Gas 
Company that no further permits would be given unless the Gas 
()omvany were prepared to accept all responsibility and agree to 

• indemnify the Municipality in respect of. any claim which might 
be Bet up by any person for lOBS ("r damage to life or property 
owing to the lights, and the Manager of the Gas Oompany in 
reply on the 29th of-Ap'ril1895 stated that it had been the custom 
for the last thirty years to l'lrect these lights on the occflsioQs of 
weddings and rejoicings and no cJaim had evet' been made, the 
Gas Compa»y havirlg hithel'to " tacitly accepted all responsibility, 
and we now at your request do -BD in writing. OJ . 

• • 
• 
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, Upon this letter beina referred to us, we thought it desirable 
that there shonld be a ':nore formal and explicit document, and 
we drafted a short general agreement (copy herewith marked B) 
which we thought suitable to be signed in each individual case 
together wit,h a forIft of permit wbICh we suggested. These docu
ments were in due course submitted to the Gas Company, who 
!,!uggested that it "would be sufficient if after the words "the 
erection of the necessary fittings and gas lights upon or over the , 
street" the following words were added .. proYided that the 
Company shall not ue relieved by reason of tna permits of the 
Municipality from any liability otherwise falling upon them at 
common law." We, however, were of opinion that this sugges
tion could not be accepted as a claim established against the 
Municipality, might, or might not, give them a sufficient ground 
for seeking to throw the burden on the Gas' Company, but 
assuming it did, it was evident. that the liabi1ity falling. on, t.he 
Gas Company at common IR.w mIght fall far short of the lIabIlIty 
and expenses the Municipality might actually pe called upon "to 
meet. We al'e not in a position to point out the actual risk that 
is involved in permitting these illuminations, but it is con
ceivable that many accidents might happen where temporary 
erections of this nature are allowed over and along a street and 
where, moreover an explosive and inflammable substance like gas 
is used in great qUR.ntities, and that there is some risk is apparent 
from the fact that the Gas Company have a fitter present the 
whole time at all illuminations as a protection against accidentH. 

The Gas Company having refused to give the indemnity aaked 
for, a Sub-Committee of the Corporation was appointed to con
sider the matter, and, upon their recommendation, a further 
reference was made to us as to whether the admission of liability 
in the Gas Company's letter of the 29th of April 1895 was suffici
ent to render the Company liable, but we felt that, having regard 
to the unwillingness of the Company to give a practical legal 
expression to their acceptance of responsibility, together with too 
correspondence that had taken place with them ~iJlce the date of 
that letter, indicated that, on further consideration, they had 
come to the conclusion that the risk was one of a mOl'e serious 
importa:nce than they supposed, we were therefore of opinion that 
a. proper iudemnity should be insisted upon. As mottets then 
stood, the Municipality might, according to our views, be held 
responsible for damage, while the Gas Company and the persons • 
on whose behalf the illuminations were undertaken alone derived 
ao~ tangible advantage from them-the former,by an increase to 
theIr revenue and the latter by haviug their houses illuminated. 
The risk, whatever it might be, under these circumstances it 
appe~red to us should be borne b~ the Compaoy or their 
customers, and, so far as the Mllnicipality were coocerned, it was 
the Gas Company tuey should look to fot jode"moity, -leaving the 
Cumpany in their turnl if they. thol!ght necessa.ry to protect 
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themselves by obtaining n covering guarantee or indemllit.y from 
the persons for whom the illuminatiolls were pl'ovided. 

The Gas Company were tl.q'ain hlformed that the Commissioner 
must insist upon their giving the ind emnity demanded, and iu 

. l'eply the Compau'y informed the Commissiofler that, if the decision 
was adhered to, they would cease supplying gas illuminations to 
the public, except in a few places where pl'emises do, not abut. 
on the puolic road, and stated that, I1S mn!ly native house·owners 
now insured, if n hOll~e was burnt down by reason of the illumina
tions, the Insurance Oompany would pay, and, if a n eighbouring 
house was burnt down, the owner would have no claim against 
the owner whose house first caught fire, his remedy being to in· 
sure nnd, if they failed to do 60, they must take the consequences, 

'£he matter was then brought before the Corporation who 
resolved that "it was advisable that in future such permits fOl' 

• gas illuminations should be issued to the Gas Company alone, 
nnel that a clause be inser ted therein that all liability for damnge 
01' loss by fire arising from such illuminations should attuch to 
the Gas Company." • 

This resolution amounted to a proposal that, instead of a 
generar illdemnit.y 0.1:1 suggested by us, thtlre should in each in
dividual ease be embodied in the permit the conditiou as to the 
Company ueing' liable for damages. We pointed out that this 
would necessitate n stamp of TIs. I) being affixed to each permit 
as an Indemnity Bond, whereas, if one ~eneral indemnity agree
ment had been prepared as suggested by us, such agretlmen t 

. could be referred to in each cnse. We, however, prepared a draft 
form of application embodying the conditions which might be 
accepted by the Municipality, and, in accordance with the resolu
tiolJ, a copy of this appli ation is sent h erewith marked C. 

A copy of this together with the resolution of the COl'poration 
was forwarded to the Gas Company, who r efused to accept it nnel 
proposed au alternative, one copy of which is sent h erewith and 
marked D • 
• The mat&er then reacLe(l a dend lock; either the permits mLlst 
be given as Leretofore or the Gas CO trl plillY would discontinue tb& 
illuminations, alld, pending tile opillioll of Counsel, permits ho..& 
been given i II the form used hi lherto, 

We have thought it better to give a sketch of tile' Ilistory of 
the matter in order that Counsel may understand the position 
taken up by the Gas Company as well as the Corpol'ntion. 

As we ha.ve already adv ised we can conceive of cases ill which 
the liability might be established , t\.nd we call conceive of 
othel's ill which, claims might b" stren uously pressed ngainst 
the Corpora.tion, bnt, s 'cessfu lly re8iste<i nitel' more or less 
expensive litigation, the cos ts of wllich might or might lIot be 
recoverable pal'lly (but ce ~:tuinly would not be recoverable V4hoHy) 
from the persolls lUaking' the cluims, alld it is against 8uch 
olaims tha~ we conli-iderethe :\Iullicipality are entitled to look for 
an indemnity. 

82 
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OotlDsel is, therefore, requested to ad vise :-
QUIJf'W,. Opinion. 

0) Whether the Oorporntion in. (1) We think "that t1Je Corpora. 
cur any, and, if 80, wha(', liabiUty for tinn and the Uomruisaioner, by (l'iv. 
damage or }Olll to life or property ing pe:rmits under 'section illS for 
ari9in~ or resulting from Gns ilIu- gas illmninlltioLls, Are in the position 
minations put up by tohe Gas Com- of pel'sODs, who expose others, and 
pauy under a permit iliilued by the th e property of oth<lre 'to 8Jceptionl/,l 
Municipal Commissioner. risk, and are therefore liallle, as in· 

• 

(2) If they inour any liability, ,in 
what manner they oan bl'st protect 
themselves. 

And to advise generally. 

16th December l81l6. 

!lurers of Bueh others, against con lie
quent harm, Do~ , dlle to a caUS6 be
yOlld huruan foresight and control 
(Pollock, 'fort Edition, 1896, p. 4381, 
and this liability exillts, although 
there may be no !legli~ence on the 
part of t he Corpordtion or of the 
Oommissioner, !Iud although the 
damage may have been caused by 
disregard or disobediellce of the 
conditions upon which the permit 
has been granted. See Black "IJf"U, 
Ohristchurch, ~c., A ppeal Cases 
(1894), p_ 48. In (act the liability 
extends, upon the authol'Wes, to any 
damage In'ising naturally out of the 
grant of the permit and which reo.· 
sonable care would have prevented. 

(2) We think that the altreement 
and permit (Exhibit B to the~e in
stl'uctions) adequately pro tect the 
COl'poration and Commissione , and 
we do not think that any of the 
other suggested docnments do 110. 

There can be no reas<)n why the 
Oorporation or Commissioner should 
incur any liability whatsoever in 
regard to illuminations of public 
or private street for the gratm. 
cation of individual, a.nd the GAB 

Compllny can, in each case, protect 
itself. by agreement with the indivi· 
dual who is employing tbem. • 

j'

BASIL LANO. 
JOHN MACPHERSON. 

RB THE GRANT{NG OF LEAVE T.O MUNICIPAL . 
OFFICERS A ND EXTENT OF SUCH LEAVE. 

'BOMBAY, 6th May 1890. 
To 4l'B:£ MUNICIPAL COMMISSIONER. 

f Sm,-We have the honouroto inform vou tl1n.t 'we have eon
sidered the npplieation for leave mnde'by A1r. Bttmton, and the 
minute of the Municipal CommissioI\er upon it, together with the 

• 

l 

« 
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reBolution oC tha Standing Committee of the 80th o£ April last, 
and are of opinion that the Standing Commitlee have pow~r to 
sanction the special leave and allowance applied for, for the 
following reasons :-

Se~tion 8~ of tbe Act gives the Commissio~er power to grntlt 
leave of absence, subject to the l'eglllntionB at the time being in 
force under section 81, to any Municipal offioot' or· servaut, the 
power of appointing, whom is vested in him, Ifnd by section 81 tile 
Standing Committee shall from time to time frame regulations in 
consonance with auy resolution that ma.y be passed by the Corpo
ration inter alia regulatillg the grant of leave to Municipal officers 
and servants and authorizing the payment of allowances to the 
said municipal officers and servants or to certain ojt1tem whilst; 
absent on leave, I 

No regulationB appear to have been framed under this section, 
and therefore the by-laws framed under section 267 of the 
Bombay Municipal Act, 1872, confirmed by the Municipal Cl)r
poration on the 10th of May 1878, a.nd by Government Resolu
tion No. 7SS of the 4th of June 1878, are, undet' section 2 of the 
pre~ent Act, still in force. If therefore, the leave applied fot' 
was lea?e contemplated by th~ Uncovenanted Service Rules of 
Government, the allowaupe provided by those rules only could 
be sa.nctioned. 

The application made by Mr. Brunton, howev,st', is for extra· 
ordinary leave for 6 monthe, on full pay, under special circum
stances, and such leav~, not beingj contemplated by the rules oC 
th~ Uncovenanted Service RuleEl of Government, does not, in 
our opinion, COlDe under tb.e powe s given to the Commissioner 
under section Si. The Standillg Committee, however, if they 
are of opinion that Mr. Brunton has made out a good case for 
th,e leave asked for, caD, uoder section 81b, grant the leave 
a.pplied for, and al.lthorize the payment of a. special allowa[lce to
him suhject to the same being confirmed by the Corporation. 
The fact that the Munici pal Comlltissioner has power to grant 
c~rtain leave within specified limits and at fixed allowances,. 
does not, in our opinion, deprive the Standing Committee of the 
power given to them ullder section S1, of from time to time 
regulating the grant of leave ami authorizing payment of allow
a.nces to Muuicipal Officers and servants or certain of them. 

For the reasons aoove stated, we consider the Standing Com
mittee 14ve power to pass a resol ution to the following effect, 
subject to confirmatio( 8S before stated. 

Resolved: " 'rhat, regardillg the app~ication of Mr. Brunton 
for special leave. for 6 months on full pay, having regard to the 
facts stated in the a.pplication, the sawe be granted iv. substitu
tion for such portion of his furlough 8S would be equivalent at 
the full rate of furlough pa.y to the amount of leave now al~lieJ. 
for and as a. special caae."-ie- have, &c'/ CRAWFO~Ot 
BURDER. Co.· • 
(Note.-l'p~ \el've w~a ~ra.Qte.d by the- Corporation.) 

• ,. 
, 
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PENSION REGUIJATIONS-SOLICITORS OPINION 
ON THE SUBJECT OF WITHDRAWAL OF 

RESIGNATION BY Mr. RIENZI WALTON. 

, BOMBAY, 17th April 189S •. 
To II.A. ACWO.UTH., Esq., 

. Municipal Commissioner. ,. 
Sm,-With reference to recent interview which Mr. Crawford 

bad with you when you desired us to take Counse'8 opinion 011 

the question of the Pllllsion Regulations as bearing upon Mr. 
Walton's case, we have the honor to forward h erewith copy of II. 

cOl!e which we submitted to Mr. inveral'ity and of. his opinion •. 
from which you will observe that he agreel' wilh us in thinking 
1 haL retrospective effect caonot be given to the new regulations 
Hi la tbat any specinl regulation of the kind proposed wOlllrl be 
ultra vires, but that he does not see allY reason why the Milnici
!,oJity should not allow Mr. Walton to withdraw llis r esignation 
and cancel theil' acceptance of it, flO as to enaoble him now to 
eject ullder the new rill es alld obtain his pension under them.-
We bltve, &c., CRAWFORD, BORDER & Co. c> 

1. Whether under the ci1'cum- 1. I am of opinion that, as 
,;tauces stated Mr. Waltou's pensi,Jn matter! stand, 111 1'. WaltoD has no 
ri gh ts must be governed by the old legal rigiJt to peusiont lDder the new 
rules 01' by the new regulations and rules. Nor do I think that the 
whether the latter are capable of ~lunicipality can give retrospecti"(e 
Tetrosp~ctive application? effect to those rules Or have any 

2. Whether such n special: regu· 
lation as hal! beeu snggeRted (see 
llI\uexed draft) would, if framed by 
the Standing Committee and duly 
confirmed, be intra vire8 and valid? 

:I. If not, whether COllt'sel cau 
suggest any other 'meanl! by which 
Mr. W,~lton clln now he legally 
placed upon the same footi ng liS 

regards pension as if he had re
mained iu the Municipal service 
llntil the new regulations came in 
force.and to advise geoe1'ally ? 

, 
G .. 
~ 1'ril 1'1t1. 1891'. . 

power to frame a rule to 'give til e 
benefit of the Dew rules . to Mr. 
Walton. 

2. I think it would be ult.,.~ 
vires. 

3. I don't see any renson why 
the Municipality should not allow 
~1P. Walton to wi thdraw his relllg
nation of hiR position as a Munici
pill servant and clmcel their accep
tance of it. 1'1'11'. Walton would tbud' 
be al,le to elect tll1dar the flew rules 
and send in his resignation. 

It may be worth while to look at 
Mr. Waltoll's Jetter of resignation 
!llld see if it ia a resignation of bis 
pOAt of )i;xecutive Engineer pr of his 
PORt as a Municipal ser" nt . . If the 
la tter, it might, "by consent of 1be 
Corporation, be treated as a nl'igna
tion of the post of Executive Engi
neer and withdra 'n as to the latter. 

If this is 110t non e, I see no way 
of giving Mr. Walton the he!lefit of 
the Dew penllion ruJe.s short of An 
Act of. t~e JegialB,].ure. empowering 
the Corporatio{,- to give retired sel
val! ts i Dcreased peDsioilll. 
" ~. Dei IN VERARI'rY • • 

t l 



IBtJ~ Ap1'il 1893. 
H. A, ACWORTH, Esq., 

Municipal Commissioner. 
SIR,-With reference to yot1r No. J.] 34, dlJted tbis oay, (bere

with returned), we have the honour to state that we understand 
Mr. Inverarity's suggestion in reply to query S pf tIle accom- . 
panyillg casp. to be that Mr. W alton's re~ igll~ion might be treat d ' 
as a ~esignation merely of his post of Ex.ecnti ve Engineer, but 
that be mi .ht be treated as contiuuing in muuicipal service without 
pay until sucu time as a fresh appll(~ll,tion can be l'eceived for 
permission to retil'e fl'om that service under tile new regulations; 
in other words, if (as presumably WIlS the case) ·Mr. Walton's' 
resignation was in terms a resignation of his position as a ~Luni
cil'al servant, then that such resignation and its acceptance 
might respectively, by consent of the OOI'poration, be allowed to 
be witlldrawn and treated as cancelled except in so far as the 
resignation of the appointment of Executive Engineer is con
cerhed nnd that Mr. Wulton might be permittQd to selid in a. 
fresh application to retire from municipal service. 

This "'ould, of course. be at the best only a device by which it 
migut be legally possible for the Corpuration (if under tlte cir
cumstances they desire to do so) to enable Mr. Walton to have 
the benefit of the new pension regulations.-We have, &c., 
eRA WFORD, BURpER & Co. 

Exparte.-The Municipality. 

BE GENERAL CO~DITION TO BE PRESCRIBED 
BY THE STANDING COMMITTEE IN 

RESPECl' OF DR!. WBACKS. 

J Coull~el's attention is particularly drawn to section 158 
of the City of Bombay MUlIicipal Act, ] 888, which provides, sub-

o section (l), that in the case of n. buildi,~ or land" let to two or 
more persons h91ding ip severalt " the Commissioner may, for 
assessmellt purposes, " eitper treat the whole thereof as one 
IlrOpel'ty or with the" written consent of the owner of such build
ing or land treat each sev,eral bolding therein or any tiVo or 
more of such several hold :ngB tqgetuet, or each floor or flat "'"s a, . 
separate p*,perty," aodo by sub.section (2) further , provides that 
.. wbtm the Commissioner has qetermined to treat all the several, . . 

• 
• • 
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holdingB comprised within Rny one building or land under this 
section RS one property. he may, subject to any general cooditi?ns 
which may from time to time be prescribed by ·the Standmg 
Committee in this bihalf at any time oot lllter than seven days 

'before the first day of /Lny half-year for which an instalment of 
general tax will be leviahle in respect of the said property, sanc
tion a drawback' of o'be·fith pal·t of the general tax 80 leviable.'A 

The High Court, as tJounf.lel is no doubt aware, upon a refer
ence from the Ohief Judae of the Small Oause Court, in the case 
of Goverdhandas Goculd;s Tezpal, has held that" may" in sub
section (2) of this section lOust be read as " shall " (see copy notes 
of this decision sent herewi th). I 

The position of matters, therefore, seems to be this: Every 
property which fulfils the conditions of sub·seclion, (1), that is to 
say, which" .is let to two or more persons holding in severalty," 
must be treated, for assessment pUl'poses, as one property, unless 
the owner consents in writillg to the seveml holdings, or some of 
them, heing tre",ted as separate properties, and in respect of 
every such propedy which is treated us one, the Oommissioner is 
obliged, " subject to any general conditions which may frolll time 
to time be prescribed by the Standing Committee in this ehalf," 
to sa.nction a drawback of one·fifth of the general tax lElviable 
thereon. 

The question has now arisen whether, by the general conditions 
to be from time to time prescribed by the Standing Commitwe.as 
contemplated in this section, they (the Sta.nding Oommittee) have 
the power to prescribe certain classes of cases in which drawb ck 
is to be sanctioned, and limit the right to claim such drawback to 
eases falling within those clAsses. Besides, and iudependently of. 
the provision for drawback, the Act, it will'be seen, contaills (sec
tions 174 to 179) provisions for refund of a proportion of certain 
of the taxes in respect of vacancies, according to the duration of 
such vacancies, but stipulates (section 178) that" no refund of 
general tax shBll be claimable in any case in which the Commis
sioner has sanctioned a drawback uuder sub·sectioll..(2) of sectioD 
158," " 

The provisions above quoted, in regard to properties held in 
severalty, differ somewhat fl'om those in the fOl'mer Municipal 
Acts (the Acts of 1872 and 1878). By section 76, clause ], of 
these last mentioned Acts, it was provided that-I< In tbe ~o.se of 
houl'es or buildings let in Bats, or sets of apartments so C01lstruc
ted as to form distinct dwelJirrg places and let as separate telle
ments, it shall be lawful for the Munioipal Qommissionet' to 
treat such Bats or sets of apartmellts as se,Pnrllte propel'ty for 
the purpose of the said ro.tes, provided that if any portion of such 
fiat or .set of apa.rtments is occupied, the sa.id rates shall be levi-
able nn the valuation of the who~ teoemeut." • 

As to these eases a right to r~fund for ncancy was gtven by ~ 
subsequent section of tbe same Acto (sec,tion 82) • 

• 
( 
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By 'clause 2 of section 76 it was enacted that, " In the ease of 
any chawl or building let out for hire in single rooms, either as 
lodgings or godowns for the storage of goods, the said rates shall 
be levied on the annual value of each floor, and the landlord of 
any such chawl or building shall, if he appl, to the Commissioner 
for such remission on account of the half-year then commencing, 
at flny time within fourteen days after the fi~'st day of January or 
the first day of July, and furnish full particulars of the situation 
of such chawl or building, and of the number of the rooms and 
godowns therein, be entitled to a remission of one-fifth part of the 
cQnsolidated rate leviable thereon under the provisions of section 
sixty-nine of this Act. Provided that no landlord of IlIlY chawl 
()r building shall be entitled to such remission for any floor on 
w~ich any trade Ot' manufacture is carried on or any goods sold." 

Thus by the former Act itself the right to drawback, or /I re
missiol1" as it is there called, was limited to a particular class 
of properties, namely, chawla or buildings let out for hire in 
single rooms either as .lodgings or god owns fo.r the storage of 
goods. and no power was given to any Municipal authorities to 
prescribe conditions, Whereas from the present Act, as we have 
seen, this limitation of the right was omittEld, but 'a power to 
preacribe general conditions WitS reserved to the Standing Committee 
and the right of the Commissioner to sanction drawback was 
made subject to suoh general conditions when prescribed. 

On the 17th DeCember ]890, the Standing Oommittee, by their 
resolution of that date, purported to prescribe cel'tain general 
conditions, 8S contemplated by section 158 (2) of the present Act 
(see copy resolution Bent herewith). 

By this resolution they directed that drawback should be 
granted-(1) " in every case in which it would have beeu allowed 
under the Acts of 1872 and 1878 [section 76 (2)1 "j and (2) "ill 
every case in which the' property ooncerned has remained generally, 
wholly or partially, vacant for more than thirty and less than 

-sixty days"; and they further provided that" all claims for draw
back must be submitted not less than thirty days previous to the 
half-year to which the claim relates." 

By the 2nd clause the Standing Committee intended to extend 
the right to certain cases in which it would 1I0t have accrued 
under' the old Acts, but they did also undoubtedly intend to 
limit it to the classes of oases mentioned ill their resolution. 
Inasmuch, however, as this limit was I)ot expressly provided, it 
was doubted whether the general oonditions could have that effect, 
811d they were cOllsequently revised and again placed before the 
Standing Oommittel! recently for recoosideration (see copy revised 
general conditions herewith). In effect these revised conditions 
differ very little from the fol'tn~r ones except in BO far ls, they 
J1urport iJjl express tenfls t.o the flght to draw back, to the classes of 
eases mentioned in them. 

• • 
• • 
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The question has now been ra.i~ed in the Standing Oommittee 
· as to whether they htwtl power at a.ll by the general oonditwII8 
contemplated by sectioll 158 (2) to Iirnit in ally .way . the right 
to draw hack of olle-fifth of gelleral tax. whioh (apart from allY 
slloh general conditi<Jns) would, !IS we have seen, apparently exiit 
in respect of every property" let to two or more perlolls holdiug 
ill severalty... . () 

It'is cOlltellded,on the one hand, that it could neJer have been 
intended that the Standillg Committee shonld have the power to 

' cut down the right which the Act itself cOllfers qpon every owner 
of property let to two or more persolls holding in severalty; that if 
it were otherwise they might render the provisions of the Act ill 
that respect nugatory; that the very faot of the omission from the 
present Act of the express limit of that right to a Ispecified class 
of case!, shows that the right was illtended in tho preser!t Aot 
to be unlimited; that the general conditions oOlltemplated were 
merely for the purpose of regulating (as for instano'e, by pres
cribing the time within which application should ' e made to t'be 
Commissioner.to sancti:)Jl the drawback), Ilnd not for the purpose 
of limiting the right; and that even if the intention was to reserve 
a power of limitation to the Standing Committee, the 11.ct hilS 
failed to give effeot to it. 

On the other hand, it is said that there can be no reason to 
suppose that the illtention was to introduce into the present Act 
sucb Il radical ohange as the extension, without any limitation 
whatever, of the right to drawbaok, to tile enormous proportion oC 
the property in Bombay which fall within the description 0: pro
perties "let to two 01' mOl'e persons holding in severalty;" .that 
to do so would be tantamount to giving up one-fifth of the general 
tax leviable on the very large majority of propertiel! so let in 
Bombay, witbout (as to very many of them) any adequate reason 
for doing so, alld would thus throw on the small minority of 
properties not so let, an undue proportiQn of the burden of the 
tnx; that thE' intention was merely to get rid of. the hard-and-fast 
line prescribed by the old Acts, and enahltl the Standing COIll.
mittee to exercise a discretion from time to time. as experience 
migh t dictate, so ns to include any classes of cases to which it 
might appear to them that the principle might properly be 
applied; !l nd that the Aot itself limits the right by ooupling it 8·S 

it does wi th the pl'ovision that it should be 8ubject to such 
general conditions as the Stallding Committee Ulirrht Ird'm time 

· to time presoribe in thnt behalf. 0 • 

It is urged in support of. the view that the StnndinC1 Committee 
, cannot limit the right, that there are many cas~s otproperty let 

to ·two or more persons holding in severalty, portions of which are 
frequently vacant, but that, the whole property being treated as 

· one, such vacancy (being only partial) does not give a righ t to 
refu[lJ under sectiolls ]74 et seq. and that it was 'probably for tbe 
purpose of affording some relief in such closes that thee) limitatiull 
prescribed by the old, Acts was ad¥isedl, omitted. 

t: 
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- In answer to this arf,..'1lment it is said that possibly the legisla,! 
ture may have had such cases in view, and consequently thought 
it better to su'bstitute for the hard-and-fast line, the more elastic 
discretion which would admit of the principle of drawback being 
exteuded anti adjusted from time to time s~ as to meet any class 
of cases to which it might appear equitable to apply it. Func
tions of. a somewhat analogous kind are, it ts pointed out., vested 
in the Stllnding Committee ullder section 169 of the Act; more
over, it is' pointed oat that it is apparently io the optiO[l of the 
owner to ha.ve his whole property treated as ooe or each several 
holding treated as a separate property, according, as he may, find 
it suits him best. 

It was eventually determined to obtain the opinion of Counsel. 
Counsel is therefore requested to advise the Standing Com

mittee on the following poillts :-
1. Have the Standing Committee 

the power by the general cundirjons 
contemplated by section 158 l21 to 
preRcrihe certain classes of cases in 
'which the sanction of the Commis
sioner tit drn.wback is to be given, 
and to exolude from sanction cases 
not falling wi&hin those olasses ? 

2, If not, what is the nature of 
the ~eneral conditions contem· 
plated 'I ' 

a. Are the general conditions 
whioh purported to be presorihed 
by the Standing Committee resolu
tion of the 17th Deoember 1890, 
in'tr.a. fJire. and valitil. 

4. Would it be competent to the 
Standing Oommittel! to prescribe 
the revised general conditionR which 
were reoently submitted to them fur 
consideration II 

And to advise generally . 

• 

1. I nm of opinion that the 
Standing Committee has power to 
frame valid general conditions ofthe 
kind Bugge8ted iu ttJ9 query. There 
is nothing in the section to limit the 
nature of the general conditions to 
~hich the sanc&ion must be subject. 

3 &; 4. I think both Bets of ge· 
neral conditions in question are 
intra. tlirc. and valid. 

J . J ARDINll:. 
7th March 1892. 

SALE OF FISH AT CHAOPATI . 

• 
BOMBAY, 13th November] 894. 

To SURGEON LrE~t.-COL. T. S, WEIR, 
• Acting Municipal Commissioner. 

Sm,-With referemle to the Municipal Commisstoner's 
No. 10144, dated the ::JIst. July htst, we have the honour to ~ate 
that, thou~h the question how far the nuisance caused bl the fish 
l)ud vegetable sellers, 'wllo re~l't to the foreshore of Back Bay 

• sa • 
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at Chowpati, can effectively be dealt with under the Municipal 
!Act. is by no means free from difficult,y, we think that nuisance 
may probably be checked by putting in force the prov.isio118 of 
section 410 of the Mttnicillnl Act. 
, No douht snb-sention (2) of that sedion exclndes from 
tbe'opern.tion of sub-section (U the case of "fresh fish sold from, 
or exposed for Bille in I). vessel in which it bas been ~l'Ought direct 
to the seashore n1t.er being cilught at sea," but this, we gather, 
is not quite or rathel'i only i> rt of what is complained oC as I 

taking place on the foresh ore in question; there, we understand 
tllat women and others, after having bought fish direct from the 
fisbing boats, proceed to squat with their purchases on the sands 
and retail their fish to buyers, who resort there for the pnrpose. 
The original sales from the boats wpuld no doubt be protected 
by sub-section (2), but the squatting on the sands and reselling 
the fresh fish there, and of course the selling of dried fish do, we 
think, fall within the prohibition of sub-section (1). 

Practically it will apparently be necessary, in order to put in 
'force section 410, to stution I nspectors, for some time at any rnte, 
~onstnntly on the spot at the hours ' when the buying and, selling 
usually tokes plnc~ to W!l.l'tl people that they connot be permitted 
to sell fish or purchn.~e fisll on the sands, and we presume other 
mea~ures will be adopted some days at least before the time from 
which it is determined to put the law in force, in view to 
making it known that such is the intention. 
• Bection 410 does not touch the question of tbe sale of vegeta
bles, nnd we must confess we feel a difficulty in advising how 
these can be deaH with unless it be under section 404, the appli
cability of which seems doubtful. 

The word CI Market" is not defined in the Municipal Act, nor 
is it an easy word to define sotisfn.ctorily. Taking it however to 
signify, as Webster in one place expresses it CI an appointed pla~ 
for selling and buying at pr'ivate sale as distinguished froIl!- an 
auction," then the place in question and the concourse of person!" 
who go there to bny and sell do apparently constitute 1\ market, 
1\1111 if so, a "private Market," as it certailily is not a '. Municipal 
Market,' (section 398~, I t would be difficult to obtain a cotlviction 
under section 404, as the state of ktlowledge of the person charg
ed is all essential elemellt of the offence. ~Probably, however, the 
presence of Inspectors or .Police would be sufficient to d'der the 
'Vegetll ble sellers, particularly if they fouudthe fish sellers 
disappearing.. • 

Act XI of 1853 (an nct to facilitate the removal of nuisances 
and encroachmellts below high waterm81k in the Islands of 
Bombay and Oolaba) empowered tbe Collector to require the 
remoral or lIuisances, obstrl1ctiOlls or encroachments below high 
waWrmarlc, but this Act, so far M it relates to thoa remo\'al of any 
obstruction, impediment or public nuisnIfce affectingfOr likely to 
·affl.!ct the nayiglltion of tbe Pont of }3ombay, is abrogated by 

• 
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!ection 2'of Act 22 of 1855 ('l'he Port and Port Dues Act) as to 
any port, river or chu.lInel in which it was previously in force, 
from the time'when such port river or challnel shall be declared 
to be subject to the latter act. We canllot, however, filld wbether 
there have beeu any such declaratioDs, afld are, therefore, uot 
prepared to say whether or to what extent the Aot of 1853 has . 
ceaRed to be ill force, but ill any case the procedure thereby pres.
eribed 1'or el,abJilig the Collectol' to deal ~' itb Dui,~t1tlces, &c., is 
Ilot very suitabJe or applicable to such a cose tiS the present, 
.Rud, moreover, the poillt UI on whicll we uudel'stand we are con"
suIted, is rather as to the powers oJ the Muuicil'al Commissioner 
under the Municipal Act. , 

We have perused the further papers on this subject, forwarded 
to us under yeur No. 18781 dated the 12th instant-We have, &c., 

CRAWFORD BURDER & Co., 

THE EPIDEMIC DISEASES ACT. 

"That, with reference to subjoined Counsel's .opinion 
in regard to Government Notification No. 1204-702·P, 
General Department, dated Bombay Castle, 5th March 
1897, the President be requested to submit the sam~ 
to Government with a request that His Excellency 
the Governor in Council will be pleased to provide 
,the necessary ma.chinery with the view to make paras. 3 
and 4 of the said Notification 0IJerative and effective. 

"That meanwhile copies of the'said opinion be forwarded 
for the information of the Standing Committee, the 
~unicipal Commissioner, and the .Plague Committee." 

QUERIES. 

. (1) Whether para.} of Go
veTnmclIt Notification No. 
121l4-70;)-P, dated l'>th 
Mlll'ch .. It97, is op rative, 
spt'cinlly having regl>rd to 
sections 57 (1) and 2 t b), 
79 80 and 82 of Bombay 
lh;uiciplll Act, III of 18H8, 
und whetber tile' appoint
ment of Mr. Snow, tbe.M 
nicipal Commissioner, an 
·Mr. James require the ap· 
proval of be (;orporation or 
the Standirlj CO~Dlijtee ? 

• • • 

ANSWERS, 

'J'he generall'ule is tbat wbere there are 
two Acts of the Legislature and they can
llot co-exist without the object of the latte r 
Act beiog defeMel1 by the earlier one, the. 
earlier one is P"o tanto I'epenled by .impli
cation, nnd the qnesLiou tuel'efore is 
Wb'lLher theoEpidemic Diseases Act 1 97 
gives ~. n thOl'it.Y to the loolll Govern~ent t~ 
issue til notification in qnestion. If it 
does, 1 UOIl't think it matters wilnt the pro
visions of the Municipal Act nre, as they 
wOl~1d \~e repealed by im plicntion" The. 
notlfi~hoo purports to be issuen 110 ~eo, 
tion l!, sub'DecLion 1, of Act III of .18f)1~ 
anel I see DO objtlction to paras . .! and 2 of 
tharN otification. . 

• 
• 
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(2) Whether, b&.ving re
gard to · section 68 of tbe 
·Municipal Aot and sections 
422, 428, 424, 425, 426, 127, 
and 429 of the same, is 
para. 2 of .the Bame Notifi-
cation operative? • 

• 
(8) , Wbether baving re

gard to sections 77, 78, 79, 
.SO, 82, and 86 of the Muni
cipal Act, is pam. 8 of the 
laid Notification operative? 

(4) Whetber para. 4 of 
.the NotmoRtion is operative 
baying regard to sections 
III to 118 of the Municipal 
Act; aud whether, under 
aectioo 116 of the Act, the 
Standing Committee and 
tbe . ecretary will be justi
fied in refusio" to pass che
ques fflr exp~ses incnrred 
nnd para. 4 of the Notifi
cation P 

As to para. 3, it is very badly drawn, 
and, according to the literal meaning, 
directs thl/.t any measure which tht Commit
tee may o1'lj sr shall be at once carried into 
effect I),. the different persons or classes of 
persons mentioned in that p~ra., e.g., if 
the Uommittee ordered a nouse to be 
pulled down, the Municipal Corpol'ation, all 
officera and ~ervan tS of tile Com pany (<111. 
Corporat~oll)i all public , ~ervauts, and all 
penons emp oyed by the Committee would 
have to hurry off and pull that bouse down. 
Para. 8 also does not coufine the operation 
of that para.. to such measu eS.lls the (4om
mit tee are empoweretl to take under para. 
2, but refers to any measures whatever-e.g:, 
if the Committee ordered the Municipal 
Hall to be blown up as a means of prevent
ing the plague, para. 8 would apparently 
apply to such an order. 1 suppose wbat 
was meant by para. 8 was that any mea
sures ordered by the Committee within 
tbeir powers under para. 2 should btl carried 
out by such of the persons as are mentioned 
in para. 3 that might be ordered by the 
Committee to carry them out and, if that 
is the meaDlng, 1 should be of 0{,inion1tbat 
the para. 3 is valid as drawn. however, ~ 
consider it to go beyond the powers given 
by Act III of 1~97 to Government. The 
person to decide upon what measures are 
necessary to prevent plal{ue is the Governor 
in Council or local Government when autho
rised under subsection 3, section 2, and 
this duty cannot I>e dele~ated to the Com
mittee or anyone else. Having decid"d on 
the measures which are necessary, I think 
the Committee could be appointed to carry 
out the detail a of such mellsures,-e.g., if 
Governmen t deoided that all insanitary 
houses should be pulled down, 1 tlJink tb, 
Committee could decide wb~t houses were 
insanitary. ' 

1 think this answers questions 1,2,. 8. 

1 think tbe Notification para. 4 is not 
anthorised by Act III of 1897, seition 2, 
sub·section 1. It is badly drllwtl Ita it does 
not mention any perbon by whom the ex-

• pen ~e8 aro to be paid. 1 t merely says 'Out of 
the Municiplli ~Pund. I was inclined to think 
that this perhap might be snfficient as to 
the maImer in which the expenses were to 
be paid; but, on further consideration, I 
tbink this is not so. 'fhe machinery and 
conditions for drawing op the Municipal 
Fund~ pro"fided by thE\, Dombay Municipal 
Act are I10t interfered with, d 1 think 
tlJey ar 8ti~1 i,!l force, and that nO chequII 

• 
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(5) Under wbat sections 
of tbe loiunioipal Act and 
tlJe Epidemic Diseases Act 
of I tl9'7 can paras. I, 2, 3 
and 4 of the Notification be 
considered to be opera~ive 
and legal II 

(6) Wbat is the "con. 
trol " referred to ill Ohapter 
XX of ~e Munioipal Act, 
and whether Buch " control" 
can be exercised by the 
issue of Not,ification No. 
1~04, General Department, 
da~ed 6tb March 1897 II 

(71 Whether it is necos· 
sary to amend the Munici· 
pal Act in orller to le~ali8e 
t.be ovel'atinn of the Notifi. 
cation in question. 

(8) To state the position 
of ~be Oorporation in l'egard 
to the llotifioation in ques· 
don. 

• (9) And generally. 

• 

• 
• • 
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ANSWliK.l. 

need be signed except in aoeordauce who 
those provisions. 1 think the Truste 8 oC 
the MunicipR.l Fund, viz" the Oorpomtion 
(6ection III )could e ordered to pay the 
expenses incurred ' :in carrying out 'he 
measllres mentioned ill P"rl\. 2, but not any 
InbllSUl'eS btlyoll(l th~8e m'entione in para. 
2. f presume para' meant that the Corpor. 
ation should ray out of tile MuniciplIl Fnnd; 
Lut it does not say so, and no maohinery is 
provided for the making of such payments 
or for drawing on the Munioipal Fund for 
'he pUl'pvse. 

See previous anllwers. 
The Notification is only valid under the 

Epidemic Diseases Act, and there was no 
(orce from anything in the Municipal Act. 

This Chapter XX has nothing to do with 
the Notification. It applies ouly in cases 
where the OOl'pol'Mion filiI in their duty 
and the GOV6rument take steps under that 
chapter whiah they have not done. 
., Control ," 1 understand, . to be the right 
given to tbe Government to intervene 
upon complaints mude in cnse the Corpo
ratiou do not carry out their duties under 
the section mentioned in section 618. 

No, exoept in the case of the making of 
payments out of the Municipal Fuud: assum
ing para, 4 to be valid, it may be necessary 
to pre vide for the necessary machinery to 
draw on the MuniciplLI Fund if such ex
pelJditure is not entered in tbe Budget grant. 

The position of the Oorporation is sur~' 
nciently indioated in the previous an8wers. 
As Governmen& have the power to malee the 
Oorporation pay the expenses a\luded to, 
the objection to para. 4 is a technicR.I one 
and couJd be got over by a further notifica· 
tion. Although para, 3 is open to the objec~ 
tions pointed out, yet, if it really WIlS intend · 
ed to mean what I have eupposed was 
ilJtended, there seems no objeoLioli to it . 

Under section I , sub·section 8, of General 
Olauses Act. 186~, the term "persoll" 
includes a Cs>rporation. 

March 25th l897. 

(Sd..) J. D.INVERARITl.' . 
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ERECTION OF BUlL INGS CONTRARY·)fO ; 
. SECT[O~ 347 OF ACT III OF 1.888. 

BOMBAY, 18th May 1893. 
. . 

FROM CRAWFORD, iaURDER, BUCKLAND AND BAYLEY, 
To THE MUNICIPAL COMMISSIONER. 
. Sm,-We have the honour to return the correspondence for

warded under your No. 3137, dated the 15th instant, and also the 
original agreement received under your No. 33 3, dated the 17th 
instant. This agreement, after reciting that Mr. ' DeSouza has 
done work in contravention of section 347 of the. Municipal Act 
within the regular line of the street, and has thereby rendElred 
himself liable to have such unauthorized work demolished and td 
have his house set-back, purports to provide that in 'consideratign 
of the Commissioner agreeing to forego his present right to insist 
on such demotition and set-back, he (Mr. DeSouza) sha.ll not, 'in 
case of the set-back being thereafter required, cl8.).ln or be entitled 
to receive any compensation for the unauthorised work\ Th~ 
document further containS' a covenant bv Mr. DeSouza, that in 
case of his elling the property he will make it a conditio~ of such 
sale that the purchaser shall, at his own expense: enter into a 
similar covenant with the Corporation. We think that the 
consideration stated, namely, the forbearance to enforce at· present 
the admitted right of demolition and seL-back is. sufficient to s.up'
port the covenant by DeSouza that he shall not claim or be entitled 
to compensation for the unauthorized work in case the set-back is 
hereafter required, and that so long as DeSouza continues to be 
the owner of the property effect can be given to this provision: 
should the circnmstances arise which will render it necessary to 
'do so ; but that in case of h;s selling the property and failing to 
fulfil his undertaking to -procure a similar covenant from tM 
purchaser, the agreement could not be enforced as against su,* 
purchaser, and the only remedy in that case woul I e in damages 
against DeSouza personally. This point we explained fully to the 
Commissioner in our letter of the 16th November 1882 in connec
tion with the deed of covenant then prepared with one Hormusjee 
Jamsetjee Chinai in respect of the deferred set-back of his ~roperty 
No. 69, Lawrence DeLima Street. 'l'he following is: an ext~~ct 
from our letter :-" We think it right to point out that covenants • 
of this kind do not to use a technical expression run with the 
land, that is to say they are not binding, and. cannot be made 
binding, on a purchaser from the covenantor, unless such purchaser 
hims~lf enter into a similar convenant at the time of purchase. 
To se re, as far as possible, the desired object, we have added a. 
con 'tlnant that in case of Hormusjee selling to' another person, 
before the option of purchase is exercis~d by the M~lDiclpality, 
he shall make it a condition of the sal~ that the purchasex: shall 
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~nter int<1s~ilar covenants wit the Municipality, but in case 
of a breach of, this undertaking th remedy would be again t 
Hormu 'ee or his estate, and not ag inst the purchaser, and would 
be in mages only." In the case just mentioned (Hormuajee 
Ja.m etjee Ohinai's ca e) the arrang ment w that in con ideration 
of the Commi ioner, refraining at th time from enforcing d moli
tion and set-ba.ck, he should, for a period of five y aI'S, have an 
option of purcha e of the whol property at fixed price ;. in other 
cases the right of set-back i foregone until the happening of 
certain specified events (as, for in tance, the et-back of other 
neighbouring houses or the re-building of the property itself); 
after which it is provided that the land hall be acquired at a 
fixed price. tn all sllch case the express terms of the agreem nt, 
it seems to us, preclude the po ibility of the owner successfully 
contending that the possession of the set-back land which he is 
a.llowed to retain for the time or p nding the happening of the 
-events contemplated, can, until after uch time or the ha.ppening 
of such event, become au erse pos ession, such as would, after 
the lapse of twelv years, bar the right to acquire-the land at the 
price agreed to. We are therefore of opinion that subject to 
what ~e have said regarding the effect of a sale of the property 
by the covenanting party, the Oorporation would be able to en
force such an agreement at the time or on the happening of the 
event contemplated by the agreement for its performance not
withstanding that this might be more than twelve years after the 
date of the agreement.-We have, &c., 

ORA WFORD, BURDER & 00. 

DRAINAGE. 

'In the High Oourt of Judicature at Bombay, Ordinary Original 
Oivil Jurisdiction, Suit No.5 of 1890. Serafina deGa, plaintiff, 
v . E. O. K. Ollivant, defendant. Ooram Parsons, J. 
Judgment deliverer! on 20th June 1890.-The decision of this 

·case depends upon the construction to be placed on sections 230, 
231 an 260 of tht-. Bombay Municipal Act of 1888. The short 
facts are these : 

In obedience to a notice, dated thEi\ 11th October 1886, issued 
under sections 17.4 and 185 of Bom 'hay Acts 3 of 1872 and 4 of 1 78, 
the .pl~intitr, in that y,ear, dr ined .hel p.remises into the Municipal 
dram m Ohurn y Road by a dram whlCh ran on the north side 
of her com~ound. In Ju~y of 1889 the defendant, withou iving 
her any notice .of an:r kl,nd wh!\tever, entered her premis and 
construct a new'tlraul along the whole of the south side of her 
.com~ollnd, he disconnecte.d her. nahani (bath-room) frora her old 
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drain a.nd connected jt with the new one, and he also;,rolongM 
and made a side-connection into the new.drain, so that it extended 
into the premises of her neighbour DeSouza and carried off across 
her land the drainage from the whole of that side of his premises. 
Justification for this ~rocedure is set up under section 260 of the 
Act. For the defendant it is argued that, as under section 231 
the Commissioner could enforce drainage according to his opinion, 
and as under section ~30 he could authorize drains being carried 
through lands belonging to other persons, so under -section 260 
he could execute both tbese works himself, and therefore plaintiff 

. had no cause for complaint or suit. It has been further argued, 
though not pleaded, tha.t as in this case the Commi sioner executed 
these works at Municipal exp-ense, so now under ection 242 the 
drain in question belongs to the Corporation, and t e plaintiff has 
no right at aU to it. Section 260 is as follows :-(* * . *) I 
.construe this to mean that, if on a proper application 6f the provi
sions of the section therein mentioned and after adopting the 
procedure directed in them to be observed in respect of persons 
other than tholle by whom the work would otherwise have to be 
executed, the Commissioner thinks, fit he may execute the work. 
Whether however if he chooses to execute it at the expense of the 
Municipal Fund he can appropriate it un4er section 242 i~, I thiLLk 
extremely doubtful. The drafting of this part of the Act is bad, 
Section 242 appears out of place where it stands in the Act, and it 
cannot, I think, have b en intended to apply to all the works done 
under section 260. Equitably at any rate it would be only a work 
for the expenses of which the owner was bound to. pay, but has 
refused to pay that ought to belong to the Corporation. Whether 
this is so or not is not, however, a point that has to be determined 
in the present suit. We ha.ve only here first to ' consider how far 
the defendant was justified under section 231 in requiring the 
plaintiff to make the drain in question, for under my above stated 
rule of construction of the section he could not himself cause the 
work to be ex.ecuted under section 26,0 unless he could have requir
ed the plaintiff to make it under section 231. Section 231 is ¥ 
follows :-(* * *) By the plain words of that ~tion the 'Com~ 
missioner must be of opinion that the premises are without suffici
ent means of effectual drainage before he can do anything at all. 
No such state of mind is proved in the present case. We have 
ev~dence ,only that in 1885 a general sche.m~ for the drainage or 
this locahty was proposed by the CommiSSIOner, lUld it may be 
that it was then sanctioned by him and by the Town Council and 
by the Corporation, and it lllay also be that this particular drain 
was shown in the plan then drawn up Ex. 5, ~ one to be cons
tructed. We have no evidence that in 1889 the Commissioner 
was of opinion that plaintiff's premises were without sufficient 
means .of effectual drainage. It would be strange if there' was such 
evid ~ce since the scheme was dJ;f\WD up in 1885, nnd the premise 
of the plaintiff were drained according to his ndtice in J.886. "The 
plan doeijt.not and could not show tpe d~in that the plaintiff,oon 
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tructed, ao that unless it could be shown that after 1886 fresh 
orders ,vere passed by the Commissioner in respect of this drain, 
it is plain that,he could have come to no opinion at all respecting 
it. The Inspector, Fern, 'admits that he had only the plan to work 
by, and that he received no other orders on- the subject. He also 
admits that the only objection to the drain o'f 1886 was that a part 
of it crossed a yard, which thin~ might be objectionable if it was 
sought to build over that yard 10 the futu ' e. Whatever opinion, 
therefore, the Uowm' sioner might s.rrive at with refer nee to the 
drainage of the plaintiff's premises as it existed after 1886 (and I 
have no desire to say anything that may influence him in the 
future), it is plain that he has yet formed no opinion thereon, and 
his sanction to a certain scheme of draina~e given in 1885 for a 
whole district cannot be held to be his opmion of what in 1889 
was necessary for the effeqtual drainage of certain premises in that 
district which had already been drained by his orders in 1886. 
The opinion required by section 231 must mean one that has been 
formed after due consideration of the premises and at the time at 
which the works are ordered to 1e done. It may be that now the 
provisions of section 233 might be found to be the proper ones to 
put in-force in a case like the present. Be this, however, as it 
may b ,I have no hesistation in holding that the very first require
ment of section 231 is not shown to have been satisfied in the 
present case, and that therefore the defendant does not justify 
his action under that section read along with section 260. 

We have next to con.sider whether the defendant was justified 
under section 230 in carrying a drain from De ouza's premises 
across the plaintiff's land. Section 230, sub-section A, runs as 
follow :-(* * *) It plainly requires the preliminaries (J) that 
a certain flt,ate of things S lall appear to the Commissioner, (2) that 
a notice shall be given to the owner of the land, (3) that the 
Standing CommIttee shall approve, and (4) that the owner $hall 
be authorized. Section 260 can order unnecessary the latter of 
these only. The Lhree first requirements relate not to the peril on 
by whom the work would otherwi e have to be executed, but to 
the owner of the land, and these therefore have to be strictly 
observed. In the present case not one of these conditions is shown 
to exist or to have been done. Admittedly, no notice was given 
to the plaintiff and the approval of the Standing Committee was 
never even asked for. he sandion of the Commissioner to the 
general'scheme in 1 85 cannot be held to be evidence of what 
appeared to the Commissioner in 1 8:J. It is difficult to suppose 
(though here again I speak without witlhing to bind the Commis
sioner in any way' in the future) ",hat the Commissioner with a 
true.lmowledge of the state of affairs as they exi ted iu 1889 would 
have ordered ~ ~econcI' drain to b made 10 the plaintiff's compound 
or been of Opl1~lOn that ~he only means or the most con enient 
means of drain.i.ng De uza's ~ouse was by carrying a rain 
through p1iin~iff'8 rand.. 'rhe ma~ hows tha:t DeSouza's premises 
could be, as, If not more con"emcntly dra1Oed, through his own 
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land. However, I need not go into tllls point. The requirements 
of ection 230 not having been ati fled, the action of the defend
ant cannot be justilied under that ection read along with ection 
260. There is one ot~er ect;on whi~h I must allude to, though 
it has not been mentiQI1ed in ar~ument, and that is section 2as. 
Under that section, taken wIth section 260, the Commis
sioI;ler mal connect t!J.e drn.in of one person with the drain of 
another, t then noti~e must be given and the approval of the 
Standing Committee obtained. As neither of these things were 
d in the present case, that secHon can afford nd justification for 
the acts of the defendant, and has not therefore, I presume, been 
relied on. I find on is ue 1, that the suit is not barred by limita
tion. The time allowed is 6 month under section 527, and suit 
has been filed within that time. . 

2. otice has been given in which the cause of action is olearly 
set forth. '],he work was done between the 9th and 20th July, but 
the words in the notice, " on or about the 6th July," state, in my 
opinion, with r sonable particularity; the time, the cause of action 
accrued, if such time needs to be stated. 

3. Trees were taken up, a creep r cut back and a hoi made 
under the wall; the allegations, therefore, in para. 3 of the plaint, 
though somewhat exaggerated, are ·in the main correct. 

4. Drainage of the hou e to the south of plaintiff's property 
was made to flow across plaintiff's land through this drain as 
alleged in para 3. How long it so flowed is, I consider, a point. of 
no importance, but I see no rea 'on to doubt Fern's evidence that 
he stopped the flow on July 29th. 

5. Defendant' action is not justified by section 260. 
6. Plaintiff is entitled to recover the sum claimed as damages, 

viz. Re. 100, which sum has been paid into Court. 
7. Plaintiff is entitled to the order asl ed for in para (a) of th , 

prayer of the plaint, but not that a ked for in para (b), since th 
future action of the Municipal authority cannot be so controlled. 

. Decree that defendant remove drain and restore land to it 
former condition and pay plaintiff Rs. 100 damages"'a.nd tbe costs 
of this suit. True Copy.-L. A. WA'fKINS, Judge's Clerk. 

HIGH COURT, 2nd July 1 90. 

,. 

ALLEGED NUbANCE AT FORAS ROAD· 

EX PARTE. 
tHE MUNICIPAL CO\nn. IONER OF THE CiTY 
F OF BO~1nAY. .' 

• Be complaint filed -by Mr. Mer anji Rai
kbushl:oo, ~ndel' section 515 o~ the 
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Municipal Act, 188R, wit.h reference 
to an alleged nuisance at Forns Road. 

• CASE FOR THE OPINION OF COUNSEL. 
On the 4th September ]900, nn informniion was filed before 

the 2nd Pl:esiclency Magistrate by Mr. Mel anjee liaikhn~hl"OO; 
a partner m the firm o.f Messrs Bicknell, Merwanjee ann Motilal, 
~o]jcitors, and residing at 2, Foras Hoad,tlenr Ghmt oad Sta
tIOn, compllliuiug of the eristence of a nuisonce, alleged to be 

• caused by the Municipality, locating in Foras Road empty cnrts 
used ° b.y. rbem for the r emova.l of refuse; the file of the pnp ra 
.contalDlIIg a copy of the informntion is sent herewith and also a 
copy of the compluinAnt':'! evinence which was taken at the first 
hearing of this case, cn the 12th instant, when the matter was 
adjomned to tbe 10th October for further evidence. 

Tni s information is filed under the provisiolls of Section 5]5 
whereby any person who resides in the City may complain to a. 
Presidency 1\1 agistrnte of thE} existence of any nuisnnce or that in 
the exercise of any power conferred by Sections ~24, 244, 245, 
246, or 367 more than the least prf.l.cticable nuisance has been 
creatEltl. 

The powers conferred by Sections 224, 244, and 245 are in 
r espect of the alteration , ventilation anli emptying of drains while 
Sections 246 and 367 are ill respect of the disposal of sewage and 
refuse respectively. 

The nuisance complained of does not arise in the exercise of 
the powers conferred by any of the last mentioned Sections but 
arises ill the execution of powers conferred by Section 36i;. 

There is no dispute, as will be seen from the file of papel's, 
t ha t carts used by the Municipality for the collection ofreruee 
are stored in Foras ROlld {although it is IlOt admitted that they 
create the nuisance c.,omplained of by the complainant nor that 
they are brollght so close to the complaillont's residence as he 
alJeges)"and if the r.omplaillllllt by his evidence satisfies tho Ma· 
gistrnte tLat he is illcollvellienced by the act complained of, the 
Magistrate will probably holtl that theloe is a nuisance. 

It is Buggested for Counsel's consideration that pOflsibly Sec
tion 515 does not apply to sneh a case as this, because (1) what 
is complllined of is Dn alleged improper perrormllilce of duties 
undel Section 365 which wonld oblige the M agiE>trate to sit in 
judgmen t on the mode ill which the Commissiouer Clinics out 
the Act; (2) this proceeding is in effect equivalent to a civil action 
jor all injunc tion; (3) lI0 proper order cou ld be made on thid 
prDceedin g, (a) the carts must Ul kept os they are r equired, (b ) 
the Commissioner has IOwiJ ere elee to keep them, (c) the order 
could !'lot Ilut.horize til _ Commillsiooer to place ti le carts on any 
one else's laaq, (d) the MagiEtrate cannot make an o nt' . thnt 
the COWJllission.r s40uld acqlIire land which would invol e (1 ) 
compulsory powers and ~2) funds. • . 
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The OommiS61oner has neither. 

~o d,?ubt ,the basiB of the complaint is that putting the carts 
on 'he public r~ad is in itself an illegal act, if a wel'e not for 
thIs, it ould , be a1molt imposllible to find any plac!! within the 
inhabited pa.rt of the ~~ity iu which to 6tore the carts since tl~ey 
would b,e &s uear to s e one as they oow are to the complain
ant'a house. • 

,,]he questions 0'0 which Couns~l's advice is reque 'ted are :-
t. Whether this case falls within 1. In my opinion ~he case falls wit.b. 

Section 615 and what line of defence in Section 515, 1 t,hink Git .hduld be 
sbould be taken in defending this prole· pninted out tbat the storing of C'lrte on 
lution. the roailway per 6e cannot be dealt witb 

under tbis Section and that the com· 
" plaint muat make out a clear case of 

n~isance proceeding .frum the c.'\Tts, 
Such a nuisance can only arise in (lne of 
two ways, ( 1) by leaving refuse and 
manure in the carts when tbey iLre 
stored at FOT!la RORd for the night, (2) 
by providing a shelter under which 
people may be encouraged W commit 
nuisance. Both of these nuisances are 
easily preventible and I think Iv'Magis· 
trate wuuld be jl\~tified in passiug ,m 
order for ,abatements of Bucb nuisancea. 
I .think the complainant must deliu" hi. 
nuis:Lnce. If he ascribe3 it to au in· 
tolerant smell in the CHIts I should think 
he will be disbelieved. 

2. Whet.ber in the event of the Mn. 
gistrate holding that nui~ance does 
exist and directing the Commissioner 
under S~ction 515 (2) (a) to put in force 
any of the provision& of the Act or to 
take measures to prevent, abate, 
diminiijh, or remedy such nuisance what 
proceedings if any. could be tf.ken to 
enforce cvmpliance witb sucb directions 
as althougb Section 515 (3) provides 
that it 8h;:,.11 bfl incumbent on the Com· 
miasioner to obey every order made by 
the Magist,rate, no penalty is provided 
for disobedienoe of Buch ordel's, and 

2, Auy dUlobedience of an order 
which way be passed will be punisha;6!& 
under Section 188 of the Penal Code b:r 
fine or imprisonmeut. 

3. To advise generally. 

BASIL SCOTT, 

3rd October 1900 • 
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BU:n.DINGS. WITHIN THE REGUAR LINE 
OF THE STREEl\ 

In the High C(lurt of Judicature at Bomb~y", Ordinar Original 
Civil Junsdiotion.-Appeal No. 670, under section 3 of Act 
XII of 1888, against decision passed by the Chief Judge of 
the COttrt .of mall Causes of Bombay.-Municipal Commis~ 
sioner, Appellant, VS. Patell Hajee Mah0med Ahmed Jann & 
otbers, Respondents. (Appeal Court Judgment.-Coram the 
Chief Justice &. Mr. JustIce Bayley.) 

Juqgment.-The question ,we have to determine turns upon the 
language of section 163 of the Municipal Act of 1872. That sec
tion contemplates the re-building of a house or building which has 
been taken down, burned down or has fallen down, and enables 
the Commissioner on the house being rebuilt to require the same 
to be set back, and provides that the portion of land so added to 
the st,r~t shall thenceforth be deemed pint of the public street · 
and be vested in the Corporation; and that on taking possession 
of the ground 'the Corporation shall make full compensatlOn to the 
owner of any such house for any damage he may thereby sustain. 
The Judge of the Small Cause Court has calculated the amount on 
the basis of the value of the strip round the three sides of the 
Mosque treating it as frontage land. He held that "the circums- . 
tance that the petitioners had not lost their frontage was of no . 
importance, as it resulted only from the use to which the Munici
pality have as yet put the land they have taken, and that it was 
a fallacy to argue that the Municipality should pay less than a 
frontage price, because a ter .taking it they have now applied it to 
bring the road which they may hereafter narrow a~ain nearer to 
the petitioner's back land." This view of the MunicIpality a.bility· 

'ItPpears to us to ignore the true nature of the power of the Muni
cipality to insist on the set back. It is only for the purpose of 
bringing the buildings in question into line with the public street 
that the power can be exercised, or in other words, the owner 
retains all the advantages of frontage which he had previously 
possessed. It is true that, by section 154 the Commissioner, with 
the san1:tion of the Corporation, may" discontinue or stop up any 
public street or road," and by section 155 sell the land, but this is 
a contingency to which the property beJore the set-back was liable 
to and cannot haye any bearing 01: the question . as to the damage 
which the owner susta'ns by reason of the set-back. It was con
tended, however, hy tbe Advocate General for the applicant that 
the circumstan~e that the applicant will ' retain his frontage cannot 
be taken into coosideration on tjle same ground as the dbvrt of 
Excheque in Seaior~8. Metropolita Ratlway Company, 32 

• 

. ' * Note by the MUD\cipnl ~licitorB-sO iD the original. 
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L. J. Exch. 223, in asses ing compensat.ion for "injurio sly affect
ing" under the Land Clau es Consolidation Act 8 and 9, Vic. ch. 
20, refused to take into consideration the benefit the owner would 
ultimately derive from the Railway for which the land had been 
taken up. The above ruling Wf)uld doubtless be applicable if the 
Municipality were coat nding that the applicant had sustained 
littJe or no da.m.age Qwing to the ultimate improve lent to the p",o
perty which might b xpected to result from the idening of the 
roads nnd increasing the traffic. In the present case, however, 
the question is not as to "a benefit likely to accr~e," but one whi~h I 

necessarily and immediately results from the 'exJ'rcise of the 
power, and we cannot doubt that it was intended it should be 
taken into con ideration in determining the damage sustained by 
the owner. The effect of its being so taken into consideration 
is to exclude a.ny claim for" damage" arising frbm depreciation 
in value of the applicant's land to the b.acK of the set-off, which 
under orClinary circumstances would' result if the set-back had 
become the property of the Corporation, subject to no considera
tion as to the \lse of it. 

What, then, is the damage 'hich the owner sustains '~y the 
set-off? Mr. Hewson, who acted as surveyor for the appl~cant, has. 
assessed its value on the basis of the shop rents derived from the 
land of which it was a part. Mr. Morris, who acted for the Munici
pality, at clause 9 of his report, says: "That, a it appears to' 
me, it will be apparent that the set-back of the Trustees' building 
has merely deprived it of some of the land upon which it was 
proposed to construct rear rooms for the shops, and that conse
quently the only 10 s they can have su tained is represenL\::u by 
the rent which they would have received had these rooms been 
available, and that the estimate of compensation should be framed 
on this basis." This method of asscssing the damage makes it 
depend on the particular circumstances of the applicant's property 
and the course he may adopt in view of the Commissioner's deci
sion. Indeed, Mr. Morri admits that if the whole of the Paidho. 
ni shop had been taken, and it was not possible to-pui1d others at, 
the back of the set-back, he would have taken the whole of the 
set-back as frontage. The question is not without difficulty. The
language of section 163 shows that the com pep. ation becomes due 
as soon as th Corporat.ion takes possession, which is when the 
owner begins to build, and there being no words in tht: se~tion to 
show a contrary intention, the compensation must, we think, be 
assessed according to th state of things then existing, and not 
upon the basis of what the owner may have it in )lis po,ver to do, 
by appropriating other property at the back, towards diminis)}ing 
the damage which would otherwise result to'him. The expression 
.. any jlamage he may sustain" is intended, we tqink, to insure 
com(.msation to the owner for eyery sort of damnge, and not to
restrict it to compensation for such dama~ 'as lie mlloY, y hi own 
arrangemants, contrive to reduce it to. 

( 

, . 
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I If this e the true con truction of the section, a.nd we are in
f?rmed tbat such has be n the construction pia ed on it in pra.c· 
tIce, the damage consist in the 1 88 of a strip of land forming part 
of land having a frontage value, and a proportionate part of which 
must, according to the ordinary mode of vat ation, b appropria
t~d t? the strip in que tion, and, we thin1" that Mr. Hew on's 
V1CW lS, therefore, more in accordance with tae int ntion of the 
section as the f)'ontage values fixed by Mr. ew on are not dispu- • 
ted, nor the extent of the set· off, the compensation fixed by Mr. 
Hewson a~ adopted by the Judge ' of the mall Co.us Court 
indcpendently of the qu stion of t he 15 per cent. must tand. As 

· to the 15 pel' cent., it is expressly directed to be allowed in addi· 
tion to the compensation by s ction 42 of the Land A quisition 
Act 1870, in consideration of the compulsory nature of the acqui
sition,., bnt no such provision is to be found in the Mnnicipal Act 
passed subsequently in 1 72. It con titutes no part of the com· . 
pensation properly so calh,d for the owner's loss and cannot, there
fore, without an express provision for the purpose be allow eO. by 
the Court. 1'he 15 per cent. must, t,herefore, be disallowed which 
will reduce the compensation to Rs. 1;;,821 '74.* Parti s to pay 
tkeir o~n costs of this appeal. 'I'rue copy of the original M.s. 
Judgment.-L. A. WATKINS, Judge's Clerk. 

• 

H.igh Court, 23rd J 'une 1890. 

ALTERA.TIONS IN LI~ES OF STREETS. 

EX PARTE-THE MUNICIPAL CORPORATION BE 
IMPROVEMENT OF PYDHOWNI ROAD AND 

COMBAD STREET 

INSTRTTCTlONS FOR COUNSEL TO ADVISE. 

Herewith are sent, for Counsel's information, certifie<,l coPy or 
3udgmints of the Chief Justice and Mr. Justice Russelllll an 
Appeal No. 694 of 1899 against a Decree of the Lower Court 
~Mr . Justice Crowe) in a suit by one E~a Jacob Haji Jamal 
against tqe Municipal Commis ioner,. also certified copy of t he 
Appeal Court's ;0001'8'3 of 31st AUgllst 1900, following the above 
judgments. 1'he point in that case was, whether the Commis· 
sioner h~ving, shortly after the present Municipal Act came into 
force in IS8 ' 'f!rescribed the regular line of a public sttee~nder 

• Note by, the Muni'Cipa' Solioitor8~-'rhis Mnood j~ obviously wrong ; it 
ought to be Rs. 10,300 us pel" decree, dated 2nd l\1ay 1890. • 

• 
• 

• 
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Section 297 (1), he or hi.s success l' for the time beingc.eould, in 
consequence of the exigencies of traffic and altered conditio.ns, 
afterwards prescribe a fresh line for th !ialDe stl'e~t so a to give 
a wider and better alignment. Mr. Justice Crowe decided that 
the Commis ioner Wi- ju tifled in doing this, but the Appel'l.l 
Court ha reversed thGt decision. d it must now be taken to be 
authoritatively laid qowll that as the Act now stands, the regular 
line once prescl:ibed ~y the Commissioner under ction 291 
cannot afterwards be altered. 

This decision affects many a es, as it has been by 110 means an 
nnu ual thing for the Commissioner in later year to improve on 
the lines which in 1888 were con idered suitable, with the result 
that in some cases set-backs ha.ve been obtained in accordance with 
the new lines and in some arrangements have been .come to with 
the partie under which the set-back land has been conveyed 
to the Municipality, but the parties have been permitted to retain 
their buildings on it until the happening of a c rtain event, e.g., the 

• set-back of the adjoining hou e on either side, the land with the 
structure on it· being in the meanwhile leased to them by the 
Municipality. . . f'o 

E a Jacob's case wa the first in which the right to a ter the 
regular line was ever seriously disputed, but several other persons, 
while that case was pending or aft r its decision, took the same 
point . 

. Amongst these latter were Va lee Mahomed Peer Mahomed and 
Dost Mahomed Peer Mahomed, the owners of a property at the 
junction of Pydhowni Road and Combad Street, who, on the 25th 
January 1900, gave notice, pursuant to Section 337 of the Munici
pal Act, of th ir intention to build on thi property; and on the 
24th February 1900, were called on to set-back to regular lines of 
these streets, which purported to have been prescribed under 
Section 297-but which were new lines and not those originally 
prescribed for those streets- after the Act came in force. 

• 
A plan is sent herewith which shows in red the original lines, and 

in blue the revi ed new lines- the former of course must now be 
taken to be the only regular lines duly pr cribed and now in force 
under ection 297. 

The accompanying copy, correspondence marked A , will now be 
intelligible :-It will be seen from it that Mr. Dost Mahomed Peer 
Mahomed in his letter of the 7th Septemb l' last (written afoor the 
appeal in Es a Jacob's case had been decided) tal(es the J>oints as to' 
whether the requisition for set-back to the blue lines i Justified. by , 
the Act. The Executive Engineer having regard to that decision 
a.nd to the importance, notwithstanding it, of having these parti
cular y.,reets widened as opportunity should occur ... 'in accordance 
with the blue lines, suggested thltc Section 289 .( ~) , of the Act 
hould bec}"esorted to and that to avoid frequen' references to the 

t 
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Corporatio~ their gene~al sanction should be obtaine~ under that 
section to all future buildings being set-back to the new lines; the 
Com~is ioner agreeing ~ith the E~ecuti!e Enginee.r, accordingly' 
apphed to the CorporatlOn, who 'by thelr ResolutlOn No. 9186" 
dated the 12th November 1900, postponed t~e cQnsideration of 
the matter, requesting the Commissioner "to take Counsel's 
.. opinion as to the legality of the course for which he asks the 
.. sallction of the Corporation." . • 

It is of course obvious that no Resolution of the Corpora
tioll could a~il .to authorise the Commissioner to treat these 
cll./ies ullder the ordinary set-back Sections (Sections 297 
and the following) on any footing other than that on which he 
can of his own autbority dea.l with them, namely, on the footing 
of the regular lines ~riginal1y prescribed; but there seems to be no 
appare,nt legal objection to a general scheme of widening being 
sanctioned by the Corporation under Section B89 so as to attain 
to the widths of street which were contemplated when the regular 
lines were sought to be altered, or, it is suggested, would t.he 
fact that such scheme is proposed to be carried o'\lt gradually 
(as for instance when the houses are proposed to be rebuilt, 
&c.) co~stitute any' legal difficulty or objection to it. 

Recourse to Section 289 would of course entail the consequence 
that under the joint effect of Section 296 and Section 91 tne land 
·required would, in the absence of agreement, have to be acquired 
under the Land Acquisition Act, which would inv01ve the 
further consequence that the Municipality would probably have 
in each case to acquire the whole property and could not, as . 
under the set-back sections, limit their acquisition to the parti
cular portion actually. needed for the st!,eet improvement; this of 
course would mcan a considerably larger initial outlay, though .the 
difference might be to a considerable extent and possibly fully 
made up by re-sale of the portions not thrown into the street. 

Counsel is requested to advise the Corporation and Commis
sioner :-' 

. 1. Whether under the circumstances 
appearing in the instructions and havi.ng 
regard to the deciaion of the Appeal 
Court in the case of ESBa Jacob, there 
is any legal objection to the Corporation 
lIanctioning under Section 289 (2) of the 
}[uni<,ipal Act the proposal made by the 
Commi8siiDer in his No. 18021, dated 
the 12th Ootober 1900, for widening the 
two streets (Pydhowni Road and Com· 
bad. Strt>et) to the extent shown in blue 
lines on the pJan I 

. And to adVUsB geliemll;y. 
e . 

• 
e 

e' • 
85 • 

• • • • . • • • .-

1. I think the resolution in the 
form proposed is objectionable. I see no 
objection to the Corporation sanctioning 
the widening of the streets in question 
to the widths proposed, but wbat is 
snggested is tbat they should sanction a 
particular set· back oud set·backs in all 
future cases which is not quite the same 
thing as sanctioning the widening of the 
street, the Corporation in my opinion 
should sanction the widening and im· 
provei:8ent of the streets to the proposed 
w, · i.hs in general terms. It will then be 
for the Commissioner to carry out the 
undel'tHking in the way he considers 
most feasible, aud I do not see any ob· 
jection to his doing the work g dually 
from time to tilne', 

J. D: INVERARITY. 
Janua7~ B3rd, 1901! 

• 
• 
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ACQUI ITION OF LAND UNDER THE tAND 
ACQ~JISITION AOT • 

• 
BOMBAY, 17th December 1892. 

To B. A. ACWORT~, Esq., 
MuniCipal Commissioner. 

Sm,-In acknowledging the receipt of your letteJ'ftNo. 19887, 
dated the 15th instant, we have the honor to state that we consi
der there is 110 use whatever in disputing a.nd that we cannot -
appeal against the l'efusal of the District Judge of 'l'hana. to 
retain and hold the compensation awarded' in respect of the 
Pawai Land. 

Althougb, a~ stated in our letter of the 22nd ultimo, it seems 
to have been customary in such cases to pay the money through 
the Court, it is, we think, evident that where this is objected to, it 
cannot be insisted on. ' • . ' 

The Land Acquisition Act does not provide for or recognize any 
payment by the Collector exce.pt to the persons interested. In 
fact, section 40 expressly directs that II Payment of the compensa
"tion shall be made by the Collector according to the award to 
" the persons named therein, or, in the case {If an appeal , under 
.. section 39 (that is to say, an appeal from the decision as to the 
"apportionment) according to the decision on such appeal." 

All that the Court has done is to decide that, in the face of the 
objection taken to the payment into Court, it cannot ret aiD the 
money. The Court has not made any direction in regard to 
interest, but section 42 of the Act provides that the amount 
awarded and the percentage for compulsory acquisition shall 
be paid by the Collector with interest at 6, per ceut. per annum 
.. from the time of so taking possession/' subject to the 
proviso tbat, " where tbe decision of tbe Court nder" Part ItI 
"or Part IV. (the apportionment provisions)' of this Act is 
.. Jia.ble to appeal, the Collector 8hall not pay the amount of 
" the compensation or the percentage or any part thereof until 
II the time for appealing against such decision bas expired and no 
.. appeal shall have been presented against snch deciaion,4l>r until 
" aoy such appeal shall have been disposed of." 

The question of tbe apportionment between the claimants and 
counter-claimants has now to be determined under section 39 by 
the Judge sitting alone (i.e., without AAsessors), and any of the 
parties will have a right of appeal agaiost his decision; there oan, 
thererore, be no doubt but that tbe time for pay~ent which the 
Ac~rescribe8 will not arrive "until the lipped (if there be any.) 
has been disposed 'of, or, if no appelll is lJresel'lted no '1 the time 
for apptaJing bas expired. AnQ the only question is, wheUler . .' 

f 
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the intere~t runs until that time arrives. The Advocate·Geoeral 
of Bengal, we find, has expressed the opinion that, where proceed
ings are pendirfg under the apportionment provisions, interest is 
payable up to the date of decisiou, and we cannot feel any doubt 
but that that opinion is correct. : 

It certainly is extremely unsatisfnctory tho.t the MUllicipa1ity 
should be obliged to relain the money and, pay illterest thereon 
durillg the pendency of proceedings in whict they are not inter
ested, and over which they have no control, and which COIIS

equently m~ (so far as their power to prevent it is concerned) be 
protracted almost indefinitely. 

We .fear, however, that, as the Act stands, there is no escape 
from this position.-We have, &0., 

CRAWFORD, BURDER & Co. 

• 

BE SET-BACKS. 

EX PARTE THE MUNICIPAL CORPORATION RE 
DEFERRING SET-BACKS. 

CASE FOlt THE OPINION OF COUNSEL. 

Section 297 of the Municipal Ad provides for the Commis
sioner prescribing a line on each side of any public street within 
which buildings are not to be constructed, and section ~98 eropo
:wers the Commissioner in cases of proposed rebuilding, removal, 
or alteration of buildings within that line to require their set
back for street improvement. It frequently happens that, under 
these provisions, a right of requiring a set-back arises, which 
however, by reason of adjoinin~ houses not having yet become . 
amenable to the set-back provlsions, or otherwise, can without 
detrinJent, and, indeed in some cases, with positive and advan
tage to public interests, be deferred until the happening of some 
future contingency, as, for instance, unJ;il one. or other, or .perhaps 
both of tHe adjoi,ning, houses are .:et· back; the liability to set~back 
haying however e.rieron, it is important not to waivo it altogether, 
but to secure the set- ack on the happening of the contingency 
contem]1la.ted .it is usually too, in such cases, a matter of adva.n
tage to tb:e owaer of ille' house ~o get the set-back deferre and 
it ~nerajly happens . t at it is he (tbe ow-Iter) . who .begs as a 
concession thai; the set-back 0\ his hQuse and the taking. up of hi'i. '. . • • 

• • • 
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lad, may be postponer!. It often happens also tha.t persOOs, e~ther 
in ignorance or disregard of the provisions of the Act, proceed 
with the' execution of work within the set-ba.ck line without 
givjng the notice which tbe Act requires before commAncing, 
and then, when re9uired to remove such wode a.nn provide 
the set-back, they apply to the Oommissioner to allow tbem 
to retain their bui1~ngs on the ground (inter alia) that the imme
diate set-back can be~f no advalltage to the Municipality. In all 
these cases, if the Commissioner considered the set·hack might pro
perly, and without detriment to public interest, be def~,rI'ed, it was 
for flome time the practice to take agreements fl'om the oWliers 
by which they undertook that, in consideration of the Oommis
sioner foregoing the immediate right of set-back, they would on the 
happening of a future contingency, such as the s~t-back of the 
adjoining building, give up their land to the Corporation at f}, rate 
fixed in the agreement and remove all unauthorized wOl'k 
at their own expense and without claiming any compensation 
for it from the Municipality; and also that, in case of their 
selling before- the happening of the contiogency, they would 
procure their purchaser to enter into si mil at' covenants with 
the Municipality. This practice continued up to May 1893, 
when an agreement of the nature just mentioned havillg been 
referred to the Municipal Solicitors for opinion, the latter wrote 
to the Municipal Commissioner the letter of the 18th May 1893, 
which will be found printed at pages 56 and 57 of the accom
panying volume (vol. XVII, part II) of the Record of Proceedings 
of the Municipal Corpol'ation and the Standing Committee. The 
matter came up for considero.tion before the Standing Committee 
on the 25th May 1893, when that body resolved "That, in 
"future, all agreements relating to set-backs should only be 
" agreed to upon the basis of the Municipality taking over poe
"session of the land and the unauthorized erections thereon a ~ 
if such price for the land as may be agreed on between the 
," Municipality and the reputed owner, and leasing such land 
" and erections at a rental to be fixed by the Munioipal Oommis .. 
aiDner." By thus taking an immediate oonveya-pce :from the 
owner of the set-back land, conpled with 'an a.greement for 'his 
crontinued occupation of it as a tenant of the Municipality, the 
object seemed to be better secured than 'by the old system whioh, 
amongst other objections, was open to the serious objeotion that, 
in case of the owner selling his property, his covenant togive·up the 
land uptln the happening of the oontingencies contempla;ted could 
not be made to run with t48 land so as 'to bind it in the hands 
of the purchaser; and the remedy of the Munjcipalit:y in case 
of the purchaser not entering into s. similar agreement with 
them and refusing to act ou the vendor\s agreement would, 
oonseqpently, have been in an action for damag~ only against 
the vdildor as the person who ~ad contr ed with them. In 
I).ccordance with tHe decision of the StlJDdint Committee tbUB 
arrived I~ a form of conveyance a~d agreement for tenancy was 

, " 
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prepared "or general use, abd a print of this is sent herewith for 
Counsel's perusal. The g,uestion then arose, whether it · was 
competent to the Commis iOller or the Standing Committee, with· 
out the sanction of the Corporation, to. enter into such arrange
ments which, it will be no.ted, involve a lettibg for whot may be 
an indefinite period. Counsel (Mr. Macphei'son and Mr. Illvero
rity) jo.intly advised the Co.rporation in August 1895 that sections 
90 and 289 of the Municipal Act do n<Jt refer to cases under 
sections 298 and 299, and that the Act pl-escribes no limit to 
expenditure. upon a ll d imposes no necessity for special sanction 
.either by the Co.rporation or the Standing Committee in respect 
of set-backs other than the general restriction (section 115) that 
no outlay can be incurred unless it is covered by " a current 
budget grant." Thus for cases of set-backs, pure and simple, 
undet the provisions of the Act,' the Municipal Commissiol1er 
alone is competent to. act, and to. fix: the co.mpensalion; but 
directly .the strict procedute prescribed by the Act for set-backs is 
departed from and it is proposed, in lieu of such procedure, to 
purchase the land and then let it out to the person'from whom it 
is pUl'c~asedt the transaction apparen Lly hecomes one which must 
be regulated by the provisions of the Act in regard to " acquisi
tion of property" (sections 87, &c.,) and" disposal of property" 
(section 92) respectively, and, if the price to be paid exceeds 
Rs. 1,000, require's the approval of the Corporation, or, if it is 
less than Re. 1,000, the approval of the Standing Committee 
(section 90). So far as the leasing element in the tranl:lactiQu is 
concerned, the ma;tter, it will be seen, stands thus as regards 
llecessity for sanction :-.8y section 92 (a) the Commissioner 
may in his discretion grant So lease of any immoveable property 
belongiug to tbe Corp ration ' for any period not exceeding 12 
months at a time provided that every such lease shall be reported 
by the Commissioner to the Standing Committee within 15 days 
after the same has been granted; i80nd under clause (b) of the same 
section he may, with the sanction of the Standing Oommittee, grant 
"" lease of any immoveable property belonging to the Corporatio-I!I. 
for any period not exoeeding S years at a time, while under 
clause (c) he may, with the sanction oj the Corporation, lease for 
any peri d ally such property belonging to the Corporation. The 
question then Heems to turn on whether the letting contemplated 
by the pllinted instrument involves a letting for a period exceed
ing l~ months or 8 years as the case may be. It obviously 
confers the present right to occupy for one year certain and no 
more, but it does no doubt also c~nfer a prospective possible 
right oi"remaininO'in occupation for a further period which may 
ext nd to more than. one year or to more than 8 years In 
Hand VB. Hall (L. R. Q. Exch., Div. 355) it was held that a let· 
ting for '. yea with right at the end of that term for the ~enant 
by a month'se previ<>us notice. to remain on for 31 years more 
eonstitu\ed an a,greeItlent · which was divisible and contained 
mefely an actual demise for the shorter term, with a. s'&peradded ' . . 

t 
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stipulation that the lessee at his option should have : renewal 
of the tenancy, a.ud that as to the actual demise it, was not 
subject to legal conditions a.ffecting a letting for 3 years. It 
was thought advisable under the circumstances to bring such 
ea@es before the <4>rpora.tiotl for sanction, lind the Standing 
Committee accordingly resolved on the 15th January 1896 that 
a letter of the Ct>mmissioner, by which he had placed several 
'Pending cases beforeelthem, should be forwarded to the Cor
poration, with the recommendation that sancti0n be given to 
agreements being entered illto with the respectilve oovners of the 
several properties referred to on the basis of the Standing Com
mittee' .. resolution of the 25th May 1893, " allowing the several 
U persons whose names wel'e included in the list, Ol' othel' the 
., respective owners for the time being of the sev.eral properties, 
.. the temporary use and occupation of the .several pieoes of 
.. ground thet'ein mentioned as having been built over within the 
.' regular lines of the several streets ou which sU:lh properties 
"respectively abut, on conditions to be contained and set forth 
" in the said tespective agreements, and On the further condi
" tioll that, on the happening of the event or events resPflcti vely 
II mentioned, the said ownel's should give up to the Corporation 
II the said respective pieces of land which are to be folly des
H cribed and set fOl,th in the said agreeme'nts and shown on the 
.. tracings to be attached thereto, That the said owners shall 
"also pay annually, in advance to the Corporation for the 
"several pieces of land so to be leased to them respeotively, a 
" yearly rental calculated at 6 per cent. on the amounts which 
"they respectively will receive from the Municipality for the 
" sale to it of the said several set-back lands as provided in the 
"said agreements." The Corporation on the matter coming 
before them l'esolved on the 6.th February ]896, U That, with 
f' reference to resolution of the Standing Committee, No. 11624 
H of the 15th January last, the joint opinion of Coullsel be taken 
U by the Acting Commissioner as to the powel' of the Commis
H sioner and the Standing Committee to enter into agreement!!' 
of the character refened to io such l'esolution." ,.-

Couosel are therefore l'equested to advise the Corporation. 
QUERIES, 

1. Whether the provisions of the 
:Mllnicipa.l Act as to "acquisition of pro
perty" apply to such set-back calles as 
lire mentioned in the instruction8 when 
t&ken out of the strict proCt'd.u'" pres
~ribed by the Aot in respect of set· backs, 

I 

t 

ANSWERS, 

I, We are of . opinion they do not, 
the printed form of the pUl'tbase and 
lea e shows that wM.t l'eaUy is done is 
for an agreement to be made in order to 
prevent the Commissioner enforcing the 
set-back sections, " 

• To such on agreement for purchase of 
land we think the provisions of section 
90 apply and that t~ sanction of the 
Corporation is neces'lllry ill' castls of the 
price bein~ over Lb, 1,000, and. the silDc
tion of the Standing Con:1tnitteo "Undrtl' 
~hat amount. . 

. . 

• 

• 
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• ' 2 , WIle er, as rtgal'ds the agree· 
ment for allowing the owner to retain 
his building in his own oOOupation n8 a 
tena.nt pending enfbrcement of the set
back, such agreement. if mnde in tho 
form propoe d, nccesaitntes the snnction 
of tho Standing Committee or Corpora
tion RM creating" leMe for more than n 
y..ar or more them three yea.t'S , 

3. Whether the Commissioner or the 
Standing Committee have power lexcept 
with the sanction of the Corporation) to 
enter into ar ngements, such as are 
contemplated by the printed form of 
deed sent herewith, (4) where the amollnt 
to be paid a8 purchase money exceeds, 
And (b) ,vb ere it iij less thnn Rs. IIJOO , 

And to advise geneca.lly. . 
23,.d Ap,.i11896, 

• 
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2. We [,re of opinion that the IIIIUO

tion of the tanding Committee is not 
necessnry. A le3!e from year to year 
is determinable at the end of t he first 
118 well n.s any subsequent year by notice 
(D~rd, Cle"k~ v, maridge, 7 Q, B, 957). 
The leAso is t~erefore for not more than 
twelve months. 

• 3. See aJ~wor 1. 

BASIL LA.NG . 
J. D. INVERARITY • 

EX-PARTE THE MUNICIPAlJ CORPORATION RE SET· 
BACK P.ROVISIONS OF THE MUNICIPAL ACT. 

OASE FOR THE OPDnON OF OOUNSEL. 

Counsel's attention is drawn to sections 297, 298 and 299 of 
'the City of Bombay Municipal Act, 1888. 

Section 297 directs that the Commissioner" shall prescribe II. 

"line on each side of any public street within which, except 
WI under the provisions of section 8] 0, no portion of any building 
.. abutting on the said street shall, nfter such line Las heen pres
.. cribed, be constructed." Such line is called "the regular line 
{)f the street," Section 298 enables the Commissioner when it 
is proposed to re-build, &c., any building, any part of which is 
within the regular line, to require; in any order which be issues 
concerning the re-building, &c., under section 845 or 346, that 
such building be stlt-bnck to that line; and section 299 enables 
the Oi)mmissioner, in the case of land within the regnlar line not 
oocupied by 0. building, whether snch land be open or enclosed, 

• to take possession on behalf of the Corporation after due notice 
as therei,n prescribed. Section 801 ~rovides for compensation 
to the owner of· ny building or ~ ad acquired under section 298 
ol299, and secron 1>04 directs that the amount and apportion
ment of such compensation mny, in case of dispute, be deter
mined b)' theeChief Judge of the Small Ca.use Court • 

• 
A regQlar line <bas \teen pres~ribed under "section 297 for im-

provement of the Altamont Roa.d a.nd notices, under 8~tion 299, . . . " • • 
• • • • • • 
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were some time ago served OD the' owners of several rJ( tbe pro
perties adjoining that Road. with a view to the acquisition of 
portions thereof for the proposed improvements • • 

A printed copy of ,. repor~ on the subject made by the Acting 
Commissioner ror t48 information of the Corporation, and dated 
4th June 1895, is sent herewith. 

, . -
It should be explil.itted that sbortly nfter the present Muni4li- . 

pal Act came in force, the then Commissioner Mr. (now Sir 
Charles) Ol1ivant found it <lesirable, having regard to be cbanges 
illtroduced by the new Act 011 the subject of street improvements, 
to draw up a memorandum expressing his views : regardiDg~the 
effect of the provisiolls of the Act contained in ihe two first 
sub-beads of Uhapter XI, namely, .. construction maintenance 
"nnd improvement of public streets" alld .. preservation of re
f< gular line in public streets." He forwarded this memo. (a. 
copy of which is sent here-with) to the Solicitors witb instruc
tions thnt, after discussing the several questions dealt with if! it, 
with him, they should obtain the opinion of Counsel on certain 
points as to which he was in doubt. This was done, and,. copy 
of the cn e laid before Counsel (Mr. Inverarity) and of his 
opinion tbereon, dated 28th February 1889, is sent herewith. 
T,he quotation given by the Acting Commissioner in his report of 
the 4th June 1895, as to what the Solicitors wrote on 1st March 
1889, is a quotation from the case so submitted to Mr. Inverarity. 

The correctness or otherwise of tbe view of Sir Charles OlIi
"ant in which the Solicitors thus concurred, namely, that the 
Act does not prescribed any limit to expenditure upon "se bac s" 
other than the general restriction (section 115) that DO outlo.y 
ean be incurred unless it is covered by a .. current budget" was 
not a question directly submitted to Mr. lnverarity on tLa~ 
occasion. 

The Municipal Corporation having, on the 18th July 1895, 
taken into consideration the Acting Municipal Commissioner'S" 
report of the 4th June 1895, determined that the jaint opinion of 
Counsel be taken on the poinis raised and as to whether section 
90 of the Municipal Act, does not control sections 298 alld 299 
as regards any agreement for the acquisition of immovea.ble 
property, the price of which exceeds Rs. 1,000. 

In cases wbere it is desired to obtain a " set-back It under sec
tion 298, it will be lound, from a. reference to sections 845 and 
846, that the Commissioner's order (in which, under se6tion 298, 
his requisition for set-back must be made) has to' be intimated. in 
writing to the owner within 80 days aftei receipt of the notice 
of the intended work under section 387 or 342 8S the c4se may 
be, or! of tbe plan, section, description or furthtl~ iuformation if 
any caUed for uode. sections '38~ 840 or MS &ltd, as ij,le neces
sary pla[l8, Bec~ions _ and description are, as a maUer of faei, , . 

• l • • , 
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nsun.l1y.su mitted w,itlt the notice, it practically beeomes neces., 
8111')', in 100st Cl1ses, to decide definiteJy lind intimate to the pl1rt.1 

• within ,30 days 'from the first I'eceipt oC -the notice, if a. set-b ck 
iK to be called for. • . -
• U uder these circumstances if the specific sanction ofthe Corpo-
ratioll is lIecessary before the Commissioner ~lUI call for the set· 
back, this, as will preselltly be shown, will otten render it extreme
ly difficu I t, alld in some ca es practically impossible, to obtain ' ~ 
set· back at 11. . 

The Act only renders one meeting of the Corporation in a 
month obligntory, and, except tlrat the March meeting must be 
held 110t Inter than tire 20th, and that tire April meeting after 
Oeneool Elections ' (i.e, ' every three years) is to be bRld as early 
as cOllvellielltly may be ill tlrat month [vide section 86 (a), (6) 
alld (c)] I there is nothin~ to prevent the monthly meeting of any 
one month being fix1!d fOI' a dRte i n that 1rI0nth more than ao , 
days after the date on which the preceding mbuth's meeting 
WIlS h~ld; it is thererore obvious that caees might l1'k'ise in which 
it might be impossible to obtl1in ally decision by the Corporation 

itlrill the 30 day~ prescribed by section 345 or 846; moreover, 
when it is remembered that the deparmentl1l officers !rave to 
examiM the plans, to visit the premises, and to report, and thnt,.7 
clear days' notice of busitless to be brought before a meeting 
mnst be given [clauses (h) und (j). section 36J , it will be evidellt 
that, even assumirrg an interval of SO days l'I'ad never allowed to 
~elapse between two meetings. it would be practically very difficult 
in any case to obtain the specific sanction of the Corporation to 
a. particular set-back ill time to admit of the requisition being 
made within the prescribed ti e, A~ain, it by no mean fo II 0 1'1'8, 

of course, that tue business of n. meeling can he all got thl'ougb. 
on the first day for which such m eetillg is 8umwooed. it fre
'quently Irappeus tha~ the meetings have to be adjoul'lled fOl' 

~allt of time. 

It would seem that, if ~he sanction of the Corporation is necessary, 
'it would not do for the Commissioner. ill order to prevent tim'e 
ITunlling agaillst him, to make a bnck J'equisitioll in anticipation of 
'Such s~t-back being sanctioned, fOI', when sllch a requisition IS 
-once made, it would appeal' that it cannot be withdrawn, but that 
'an action for damages, if not {OJ' specific pel'formance, would He 
against him jf it wel'e IIot nctell on (Rex v. II nn~erford Market) 
Company, 4 B & A, 327; and see rdso L. R. 8 C., P. 55::J; and 

. L.·R 4 C., P. 97)~ These a1'e all considerations which do not, 
of cours~, apply to cases under seclion 299 (of which the , Alta
mont R()~d c e is one). as ullder thut section the Commi~sioner 

' is nQt limited lis to time in giviltg his notice, but it is coooeived 
t~at, so {fir as the nec~ssity or otherwise for the specific sanction 
of tl~e Oorporation. is con,cerned, either under sectiou 9!1 or pnder 
85. ' • 

• ., 
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~Mtion 289, these two sections 298 and 299 musl be on the Bam 
footing. • 

Counsel'!.l attel1l~On is particularly requested to sections 90 and 
~~. . . 

Section 90 refers 'throughout to the acquisition of immoveable 
property by afl1"eem~nt. 

In support of the vIew that this seclion controls the Commis
sioner's powers under sections 298 and 299, it may' 110 doubt be 
contended that it is as comprehensive in ita terms illS it call be, 
!llld applies to every case or acqui1'ing immoveable property under 
-the Act by agreement, and therefore comprises agreemellts as to 
'the compellsation to be paid ullder section 30 I in cases of acqui
sition under both· seclion 298 ana section 299 (ill both these 
sections the land, it will be observed, is spoken.of as " acquired"). 

But aesuming thllt sectioll 90 doE'S 11 pply to snch ngre'emellts, 
it does 1I0t apparently restrict tho exercise of the Commissioner's 
power to require a set-back ullder section 298, or to give notice 
of intention to tllke possession under secliun 299, and would not 
llecessitate bis obtailling the previous sanclion of the Qorpora
iion to eitller the one or the other. The effect of the 'sectiOIl 
from that point of view 'Would seem to be ~o render it obligatory 
on the Commissioller ifhe agrees 011 the amount of compellsation 
to do so with the approval prescribed-if, Oil the other hand, he 
does not come to an agreeilielit wilh the owner, or has to brillg a. 
proposed agreement before the Corporation for approval, ami the 
'Owtler does not choose to wait ror such approval, he (the owner), 
can apparently apply to the Chief Judge of the Small Cause 
Court under secti'OlI 504 all? get the aUlount fixed in that way. 

As regards section 289, however, the cose is different-if that 
section applies to the cases 'Of widelling or improvemellt contem
plated by secliolls 298 and 299, tben it 8eems evident that before 
mflking a requition for s El t-back under the former, or giving 
notice of illtentioll to take pOSSE'ssioll ullder the latter, the Cony 
missioner must (where the aggrel!ate cost will ex~ed Rs. 5,000) 
'Obtain the authority of the COl'pora.tion. The cOllsideraliolls 
which led Sir Chorles Ollivant to th e conclusion that neither 
section 90 nor 21:$9 ap plies to castls ullder sec lions 298 alld 299 are 
very clearly expressed ill Lis memorandum. . 

Section 289 he seeme to Ilave thought referred to eompreheo,
sive schemes for widening and improvemellt of a public street as 
a wllole as distinguished irom the gradual and necess~rily piece
meal ellf.o1'cement of the" =egulor line" uuder aections 298 and 
299. It will, of course, be noticed too, .that a set-back u1'lder 
eitlre~ of these two sections may be estimated l'O cost I.ess than 
Rs. 5,000, but that the aClual cost beillg dependlmt for the most 
part Oil the judO'me~ut of the CI :ef Judge of th& Small Cauae 
Court in regard to the compensation to be paid to t.lt~ 0\\'1'\81' of 
theillod'taken cannot beforehand"be g~uged with any .certa~ntY. 

t • 
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CouDaef are requested to advise the Municipal COI'poration-
Q UBRIEI, 

1. Whether, And, if so, to whRt 
extent section ~O controls l8otionl 298 
and 21)9, or ei~her of them. 

2. Whether, lind, if so, to whAt exteu t 
R ction ·289 controls the Commissioner's 
powers under secticns 298 and 299, or 
either of them. 

• 

OPINION, 
1. We are of oipui()n tblLt section 90 

does uot. r fer to caaes uudel' eection. 
298 and 29 at all. SecLion 90 applie. 
only to elan acquired by I\greem~nt. 
Land ac;nired under sectionB 289 and 
299 is acquired. without any agreement 
and vests iu~he Corpor~tion before nny 
payment is made for it. After acquisi. 
tion, compensation haR to he paid by th" 
Comm' sionPT under section 301. Suoh 
pnymrnt is a stntutory duty and we are 
of opinion t,hnt there is no agl'eetuent 
for acquisition nor price pnid fIll' ,IIuch 
property within the meo.ning of section 
gO in cases under sections 298 (Iud 299. 

2. We are of opinion that section 289 
does uot l'efer to cnses uuder section. 
298 and 299. Section 289 ill our opinion 
refel'~ to n scheme for st!'eet improve
ment by widening it nt OU,l undel taking 
and not to the grad u~l wideuiug provi
d~ tor by the set· back sections, 

S. Whether the Municipal Act pre's. We are of opinion thr.t it dOetl 
scribes any limit to expenditure upon . not, 
01' imposes any necell8i t,y for, special 
sanction either by the Corporntion or 
tht' St.tnding COUlmittee, in I'eijpec t of 
set-backs other than the general reo 
etriction (section 115) that no ontlay 
can be incurred unless it is covered 
by "0. curreu t budget grnnt." 

And to ad vise gonerall y. 

JOHN' MACPHERSON : 
27th ..{ugu,t 1896. J, D. INYERARITY. 

PAY OF THE MUNICIPAL CO~1MISSIONER AS 
JOINING ALLOWANCE. 

" • BOMBAY, 27th April 1895. 
To H. W. BARROW, ESQ., Municipal Secretary • 

Sm,-We have now the honor to state our opinion upon the 
points upon which we Ilre oskea t,o a.dvise under your No. J21J8, 
doted 25th insto.llt. .The salary of the M ullicipal Commissioller 
is limited by the Municipal Act, alld as Mr. Acworth wt\s (until 
he gave over c61al'ge) dl'llwilig the maximum salary permit\ed by 
the Act, 'it is- e ident tbat no Qther sum cau for tLat penod be 
paid. from the Mflnicipa Fund as salary of the Mun~cipal Com
niil.~oner·; but the appoir;tmeq,t of Municipal Commissi, n~r e Ilo~~ 

• 
• e 

• 

" 



884 

Acling Municipal CornmisBioper rests with Government, ~d it may. 
well be that in making that appointment a. short interval ma.y ooeur 
between the time when the servioes of the offioer selected I.IS eDitable 
become available apd the preoise time when the vaoanoy in the 
.Munioipaloffice aris!ls, and the lIneation is, whether, under such 
circumstances, when 'the office1' sel cted is held ill l'eodiness, his 
lIalary during .that interval is not a. cbol'ge reasonnbl y incidental 
to, and (within the lD~n.lling of seclion 118 of the Act) lIece8sn.ry 
for car"ying the Act illto !:-ifect, namely, ir.) t11e motler of the n.P- . 
pointment of a Municipal Commiss!onel' 01' Actilli Municipal 
Commissioner as thf! ca.se Ulny be. We think it is, und purticu
]arly where, as in the present cnse, t11e officer so selected is dur
ing that interval employed in picking up, os far H may be, the 
t11reads of the important matters with wLich he will I,ave to do 
as Commissioner. If we are correct in the above view, it fol
lows, we think, that, having regard to section 118, t11e liability 
in quedtion is one which attaches to the CorporatiolJ, alld tba~ 
the clJal'ge can be debited to the Municipal ] 'ulld. 
. We return the papers forwarded with your letter, ns also vol. 
XIV of the Record of Proceedillgs.-We hove, &c., (\ 

CIU WFORD, BURDER & BA:rLJtt: 

RESPONSIBILITY OF THE MUNICIPALITY IN 
CASES OF FALLEN HOUSES . 

. 
EX PARTE THE MUNICIPAL CORPORATION RE RES 

PONSIBILITY OF MCNICIP ALI'fY IN CASES 
OF FALLEN BUIIJ)INGS. 

CASE FOR COUNSEL'S OPINION. • 
A question ha.S' recently arisen in connection w~h several in-

stances in which houses have collapsed in Rombay, as to holY 
far (if at all) any legal respollsihility or obligation attaches to 
the Corporation, or to the Municipal Commissioller, or any of 
the l ullicirol Officers, in regard to takillg measures of allY kind· 
for ti,e extrication. of persolls 01' bodies buried or soppu'ed to b 
buried ullder the debris of such fallen buildillgs. 'ection 61 (l) 
of the M ullicipnl Act mak it illcum!?elit 011 the Co/'poTntinn to 
make adequate provision by ally mealls or measnr s w~ich it is' 
lawfully competent to them to use or to tak,e for "tire s CIII rig 
or remoVal of dallg' rous uni1dillgs and places." The only sec
tiolls 91 Ille Act wbic11 contain specific provisions tn relation to 
the cllrryillg into e\fect of the 0 ligatory duty, tthu ililposad by 
the very geueral terms of seclion 61 are' seettOIls 32 ,alld 854, 
buqt eetIne quite clear that. neitbar. 01, theBe etious cal) !:tav. 

• 
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• Iny applteation to the ease now u~der eon8~d~rn.tion of I\. buildin~ 
which has alreo.dy collap, ed, for, as to sechon 829, the dnllger 
therein referred to is expressly staled to be a danger" less to 
persona other than the owner or occupier," which, as to both 
sectiolls (829 as well as 854), they contemtilate a llotice in writ
iug' being in the first in. lance issued to the' owner 01' occupiel'
a procedure which ill the nature of things llli rrh~ be, and allliost 
certainly would be, ,quite impracticable h. such nn emergency 
~8 we o.re now considering. if tbereforo t.he obli gation, ex pI'essed 

, ill geperal ,erms ill sectiOn fil, of mn.killg o.deqllfLte provi sion 
•• for the securing or removal of (langel'olls buildings nno p1I\c\:'8" 
is to Le COllsll'ued as lilllited to cases falling within the scope of 
section 829 or secliolt 854, it seellls impossible to hold that allY 
J'espollsibility at all CIIII atto.ch to the '1\itwicipality to interfere 
in t!le CMe of a collapsed Imilding. But the duty imposed by 
section 61 (1) is not apparently limited to C11ses covered 11y these 
more specific provision ; it would seem, for instance, to extelld 
to the very widely expressed obligations imposed on tbe Com
missioner by section 641 (3) (c). l'he Oommissio7;ler is r equired 
,by this last mentioned section, on the OCCUI'rellce of any sudden 
accidEftlt illvolvillg' danger to llUmfin life, to take such immedin.te 
action as the emel'gency shall appear to him to justify or to 
reql1 ~re, and the question is whE'lher the sudden colJupse of a. 
bOllse Ly which tbe inhahilal,ts are huried under the delJds is not 
such an emergellcy as is here contemplated. Again upon the 
poillt whether the general obligation imposed by section 61 (1) 
is limited to calles specifically provided {Ol' in other sections of 
the Act, the 1'ecellt opinion of Counsel on the question of tlll~ 
power of tbe Corpomtion to light p!'iva,ts streets seems by uualo
gy to btl in point. There was a gen~\'f\.l discretionary power 
.\lllllel' section 63 (k), just II.S h ere there is a general olJli.Yatory 
duty under st'ction 61 (l) that general discretionary power COlin
sel held was 1I0t limited to cnses specifically provided for in other 
sections of the Act. So here it would seem that the general 

'" oLligntory duty is not lIecpssarily so limited; incieed, as we have 
pointed out, section 64!, which is al so very genern.l in its t erms. 
would appear to extend it very materially. On the other hand 
can it pr,operly be said that the removal and raising of the debris 
of a. fullen hOllse i order to extricate persons' who bave beell 

• buried under them, and who may still be living, or to rem(~Ve 
theil'~)odies, if dead, comes at all within the expression "lhe 
securillg 01' removal of dangerous buildings and plaees 1 " A.. 

,Ullilding, however dangerous it may lH\ve been before, can hard
'1y be ca'ied a., dallgerous bud ing. after it has collnpsed alld 
oome down altogether, and though tbe place may in a sense be 
dallO'el'ous (and 110 doubt is so to any unfortunate person buried 
under ~e de~ris but possibly still alive and requirin~ assist
ance), It' may.perha.ps be neve~theless doubted whether l~ is no~ 
straiDin~ the la.t1guage used to apply it tt) such a. place ullder 
such circnmsta.nce'S. It has peeD , point~d out , moreo.er that, if 

~ . 
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tbe Municipality Ilre under nny responsiLility in the ell es under. 
cOllsideratioll, they would be equally responsible in other cnses 
also, as for illstollce, for the removal of bodies l7tlried in earth 
by Illllel slips or in irellch es lllldpr excavation Rnd that SUIll! res
ponsihility might evefl extend to tbe rescue of drowning persons or 
persons in danger from olher l1 ~c id ents too numerous to men
tion . ' At preselJt th8 MllIlicipn.lit,v have 110 special Establishments 
or tools at dispo al to Ihl eet such cuses. When a house falls, the 
Fire Brigade men, with their officer and tile Police, a,re llsu nlly . 
tbe first 011 the spot and ·renrler very valuable assw;tance; the 
services of the men of the Roau, Drainage, alld Htlaltb Depn.rt
m ellts of the 1\1 un icipa lity are also called into requ isition from 
the worl;s in th e nei!rh bourb ood of tbe accident, bu t jt is not al
way !! possible to obtain the Re l'vices ofthes9 men; the'y may beaway 
for thei r meals during the day ormay buve left after the dl\y's,wol Ie 
is over. The Municiptl lit'y have no spe<>ial meulls for lighting lhe 
IlIacI'S of accident at night anel havtl 110 specilll tools or appliances 
for the removal of bElavy masses of timber or mnsolll'Y; .At pre
sent, wheu accklents occnr, tb e best menns avaiinlJle at the time 
Rre adopted with, as stated al10\'e, tlle aid of the Fire Brigade, 
the Pul ice, and the various b,·u1.ches of the Municipality) nnd 
everything that cnn be dont! is done to minilllize or r emo,Ye dan
ger, but, if the Municipality is to ue held primarily l'eRponsible 
for saving life 01' for extricating bodies when nccidents occur, it 
will be necessary to consider fle" iollsly alld in detnils the question 
of keepillg in reserve a staff of men and officers a ll d also 
special tools nlld al'pJialices for prosecuting works of this nature 
efficielltly and expeditiously. 

Coullsel is now requested to advise :-
1. Whether, in the case of a house I , I am of oplUlon that section (Ii, 

which has collapsed. any I~g:tl obligation clause (c), does not impose the duty c,i 
or redpon"ibility attachep to the Muni· doing so. 
cipnlity in regllrd to taking ruerumres to 
extricate person. who, or bodi~s, which 
there may be reason to believe, are buried 
under the debries. 

2. If any such obligation or respon· 
sibility does attacb, what is generally 
till' extent of it ? Is it limited to cases 
where there is rea.l!On to believe that 
human lif" is in danger? Doea it involve 
a responsibility to providp. and maintain 
a. 8fJCo;iai ~tnft' and appli:\nce~ to meet the 
nig"llcies of sllch cases- or is it suffi
cien tl y met by the presen t practice of 
rendering luch assist:.nce from the seve. 
rsl d~partment8 or branches of the )Iu
oicipality as iu the circumstanoe6 of each 
caMe iI found to be prul!ticable ? ' 

2. The obliga.tion is imposed when the 
accident iuvolve danger to human life,
and if there is no sm;h-danger, 1 am of 
opinion there is 00 du ty C3st on the 
CorumisaioDer by that section in the case 
which is put in these instructions. I 
think that it is not necPS8:try to mairttain 
a specinl staff to deal with such ca ~8 • • 
The sectioll r.ollkwplates the l )U ibility 
of a budget grail t fvr tbe purpose, but 
if the work caD be satisfactorily done 
wiLhout a special etaff, I see 0 r~ason 
why it should not be so done" The pre· 
H8Ut l'raoth.'e appta.r., R rensonnbJe one. 
The ~ction leaves it to the discre~iorf' of 
th Commi"sio'ner wLat a.ction he i to 
take to meet the eruergeucy,<and if he 
thinks the present pra ice is. reasonably 

"ufficient, I think he uaa power to Rct 
ou that opinion . ~ _ " • 

. J. D. INVEHAmTY. 
--------~.------
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• PROVISION OF BURIAL PLACES . 

• 
Letter, dated 14th Der-ember 11389, from Messl's. 

Crawford and Buckland, to E. C. K. Ollivant, Esq., Mu-
nicipal Commissioner, as fo11o",,"'8 :-.. . 

Sm,-In retnrnin).{ the accompanying no.pers forwo.rned for 
opinion ulttler your No. 8058, doted · the 7th August las t. we 
have now the hODor to state our viel d upon the questions rllise4. 

Section 61 (c ) of the Mnnicioal Act makes it incu'fItbent on the 
-Corporation to make aoequate provision for the regul!tt ion of 
pltlces for the dispo>!al of the dead, and 'he provisioll of new 
pla.c· s fOT the said purl'ose, alld. I ection 436 requires that" if 
.. the existing places for the disposal of the deitd shall at any time 

• • !II !II !II • • !It 

" appear to be illsuffici ent, t4e CommisAionel' Jlhall, with the 
'~sl111ction of the Corporation, provide otllet· fit and courcnient 
" pJac!es for the said purpose." 

The considerations, th erefore . by whi ch the extent of tIle ohli
~atioll thl1d imposed upon the Corporatioll Ilnd the Commissioner 

..must be determilled are-(l) the illsumciellcy or otberwise of 
existing places fOl' disposal of the dead, and (2) the fitness and 
cOlJveuience of lIew places proposed to be provided . 

It speros impo~sible to lay down any hanl and fast rule for 
determilliHg ill nll CRo Se'S whether the ohligntiQ !1 arises, nnd if so, 
to what extent, for th expressions "insufficiellt," "fit," "con
velliellt " are so esselltially relative expressions, that it is possi
ble for · different persolls to place such very different illterpre
tations upon them. Speaking gellerally, however, we are of 
opinion that regard must, so far as is reasonably practicl1hle, be 
11!td 'to what is u~ual alld conSOllnllt with the customs, and well 
recognized feelillgs alld prejudices (religious or otherwise) of the 
difftlrell tl'aces allci sections of the commullity, Thus to take 
the extreme case, which you put, we feel no hesitatioll whatever 
ill snyin cy thnt th e obligatioll would not ill our opinion be .lis-

• cha,·~eJ by the mere !,rovision of sufficiellt spnce ill one or more 
public burial groulIlls (such ns the onH at IInines Roao), for the 
burial of the doad of all classes without distillctioll. Nor again 
to attemJ>t to apply the prillciple to. tile particular case which 
has given rise to this refel'encEl, do.we feel allY doubt, but thnt 
mlder the cil'cutnsttl.nces stated ill the resolution of the Bombay 
Christian Burial Board, dated the 1st August last, the. Corpora
tion would "it only be acting within the limits of their authority, 
but can only tluly acquit them~el ves of their obligation,'py pro
vid.illg a.iditiond burJill • spaoe for " hristitlns, either at Sewri, 
in the manner suggested by tpe Boa.rd, or elsewhere • • . . • • 

• 
• • • 
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bnder tlle law. as it stands, we conceil'e, that the community
gellerally are eutitled to have fficient places for the dispos tl l 
of their dead, provided for them at the public ·expense, and 
those places must, we think, b~ so ordered as that they sLall not 
,be repugnant to the ~elil1gs of. the particulur races or sections oC 
thl,Lt community for whom th y a l'e intellded. 1'he fact tl.a' 
provision has for tM most pad been beretofore made by eacb 

. separate race or secti<Tn for tile di ~posnl of its own dead, does 
not, we think, wh enever t be time al'l'ive~ for extending the exist- . 
in:: "rovision or making h!esh provision, detract UoDlttherr right 
of having thi's dODe for thelll by the Mun icipality. 

We do not, of course, fa il to recognize the difficnlty which 
may he felt in applyrng the g 'neral prillciplel'! abov~ iudicated to 
some illdiviuunl cuses, but we are not slIfficiently acquainted 
with tbe cirCnll1stnllces of the pnl·ticulflr cases <fiteJ hy wi~'y oC 
illustration ill your mellIo. to judge bow far lIle Corpol'ntion, 
migbt have been ulluer an obligatiull to provide separate burial 
grounds in tlJOee illBttlllces. 

With reference to t he concluding pam.. of Jour memo'~ndum 
we feel no douut, but that the orporn.tioll can, ill the present 
cnse (the Sewri Christian Cernetl'y), instead of providillg onoiher 
fit lind cOllvenient plnce elsewhere, "ex. end 100uey ill the mOllner 
proposed ill view to developing the capacity of the ('x istiug 
place.-We have, &c., URAWFORD & BUCKIJAND. 

RE JOINT SCHOOLS' COMMITTEE. 

BOMBAY, 8th December 1890. 

FROM' CRAWFORD, nURDER, BUCKLAND & BAYLEY, 
'ru ll. W. BARROW, Esq., MUllicipnl Secretary. • 

Sm,-We have the lIonoO/' to oclmO'wlenge tile r'~eipt or your 
No. tl859, dated the 6th illstllnt; nnd in returnillg th e po.pers for. 
warded thel' tlwitb. to express our opinion on the ques tions suu-
mitted to us. • 

The J oint Schools Committee nre, by section 139 (7) oC the 
Munici pal Act, requil'('d to administer the School fund, which it 
is prescribed by sectioll . 120 shall comprise 8mon~st o'ther 
moneys" all sums ~nde Qver to the COl'poralion uy way oC 
endowme~t or otherwlse, for the promotion of. prill/ary educl tidb." 
.1J'he que~IODs put to us seem to amDUnt, th erefore, pt'actically t() 
.this: (~) Dave .the Corpol'ation the power to tn~ ove~ the in
terest ,Otl tile particular fUbd j~ question when !uch inierest is 
,"ma.de ·over" to them by the ' Accountant 'General; all (2) if SOr 
are they justified ill 80 doing. • 

• 

, . 
CI' • 



• 689 

T.lle Gtvernment Resolution ( TO. 191 , dated 9th September 
1890) indeed apparently contemplates the payment of the interest 
by the Accountant General direct to the Joint Schools Commit
tee, bnt this probably was merely an inaccurate way of stating 
the matter; for, it seems evident, having r ~rd to the provisions 
of the Municipal Act, that it shOuld be pllid to the Mnlllcipal 
Fllnd a lid carried to the cretlit of" the &hool Funo" in the 
MUllicipal o.CCOUlitS. When placed to. the crooit of this latter fund, 
it devolves on the Joint Schools Committee to administer"it in 

• accol'do.nce with the B~'-laws p~ssed by the Oorporation a nd with 
rules made r approved by Government in that· behalf. We ca.n 
see no reason whatever to doubt the power of the Corporation to 
take over the interest from time to time in this 'WAY, for the pur
pose of being administered by the Joint Schools Committee in 
accordat,ce with the Hy-Io.ws and with the rules ma.de Govern
ment, whi~h latter apparently merely embody so far as tlle pre
sent case is concerned , the conditions ' indicated by the late Sir 
Mangllldos Nathubhoy, arid ure, .if we correctly understand them, 
in no way inconsistent with th~ provisions of the A.ot. Nor do we 
think the faot that merely the intere t is to be from time to time 
made ~ver renders it in any degree less justifiable for the Corpor
ation to take over the money" for . . the promotion of prima.ry 
education:' • 

The Joint Schools Committee,-a. body appointed partly by 
Government and partly by the Corporation,-will be responsible 
for the observance of the conditions, and the Corporation, it 
seems to us, incur no more responsibility in the matter than in 
the case of any other endowment or money belonging to 'he 
school fund.-We have, &0., CRAWFORD, BURDER & Co. 

JOINT SCHOOLS' COMMITTEE ESTABLISHMENT . 
• 

Letter, dated 18th February 1889, from Messrs. 
Crawford and Buckland, to the Municipal Commis-

.sioner :-
I 

SIR,-At the recent interview which our Mr. Crawford had 
with you, you desired that we should consider and advise y ou as 
to the status getlerally of 6fficel'1t anil servants subordinate to or 
to be appointed ' by the Joint Schov!'l"Committee, ond particularly 
as to their position -in referellce to the retiremen t or pension 
fund. • • • 

(t 

The prbvisi&fis of the preseut Municipal Act bearing. upon 
this. subtoot are ttl be found in Sections S!1, 61 (9), 79, 80, 81, 
82, .120, and 461. 

87 

\ 
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The officers and servants whose status we have to' con sider " 
fnlI under two elasses, viz. :-

(a,) The , S~cretary to the Committee, and the- clerks ond 
messengers .necessarv to be employed in connection with 
its administrative work ; sud ., 

,( b,) The masters, teachers, and other person's employed in 
the primary ~cbools moiutained out of the school fund. 

Those under class (~) are, by the provisions of Sub-section (6) 
-of Section 39, to be provided by the Corporation for the Joint . 
SC1100ls Committee, wbile the appoilltment Itlld remo :1.1 of tho~e 
ullder class (b) are, by Sub-section (9) of the samo section, ~x· 
pressly vested in the Committee itself, subject to by-laws duly 
made under Section 461, and to rules made or 8pproved by 
Government. 

The.question then which arises is :-Are all or any of these 
persons, " Municipal officers or servants" within the meauing 
-of Section 81 ? 

The distinction drawn by sub·s~ctions (6) nnd (9) of section 39 
above referred to between the two classes is somewhat marked. 
There might have been some doubt on the language of , Bub· 
'Section (6), if read alone, as to whether the expression" provi
ded" meant more than that' tile Corporntioll should provide for 
the pay of the officers anr! servants mentioned,hut when read 
with Sub· section (9) it becomes evidellt, we thi llk, that the 
appointment of officers and servants of class (a) is not iuteude51 
like those of class (b) to rest with the Joint :::ichools Committee, 
but that the Corporation are to provide the actual officers a:ld 
servants themselves. If this be so, it follows apparently that 
tbeir appointment will rest with tbe Commissioller under Section 
82 and their salaries will, we think, be payable out of the Munici
pal fund as distillguished from the school fund constituted under 
Section 120, they must in fact, ill our opinion, be regarded in 
all respects as Municipal officers alld servants, but we are 
inclined to th'nlc that their designations, &c" under the Joillt 
Schools Committee need not necessarily be included in the· 
Schedu~e to be brought before the Standing Committee for sallc, 
tion under section 79 for, in so far as regards their services 
under the Joint Schools Committee, they can hardly be said 
to be permanent officers or servants" entertained in any depart •• 
ment of the Municipal administration " within the mearting of 
Section 80. 

As regards officers and ¥rvallts uncler class (b), on the other 
hand their appointment ~il~, rest so exclusively with 'the Joint 
Schools Committee and their sularies, &e., will be so exclusiv Iy 
payable Qut of the school f!llld to.,be ad,ministered by it that, 
having legnrd to the const itution of that Committee, wi! do tJot 
cOllsiqer they can be held to be ¥unicipal officers., and' servants 
at all, or that the plovisions of S'ectioo 81· (j~ can be. held.op· 
plicable t them. It is true, no doubt, that under clause (w) o'f • • 

, 
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Section \61 the Corporntion may make by-laws for.(inter-alia) 
regulating the functions assiO'ned to the Joint Scbocls Committee 
under Sub-section (9) of Section 89 (namely, ~n I"eg~rd to the 
appointment nnd removal of per ons comill~ within the .class noW 
under consideration), as well as for regulntl,.g the admilli. tratiotl 
by the aid CO!llmittee of the school fund uuder Sub-sectio:l (7) 
of the same • eotion, and can thuR exercise"a certain alllount oC 
cOlltrol and super 'ision oyer the Commidee in these mat~ers; 

• but such by-law8, if made, must be consistent with the Act, and 
though th mlly contl'ol, cannot, we think, deprive the Commit
tee of the power of appointment and selection which is vested in 
them by Section 39 (9) and which is not, in our opinion, depend
ent on the existence of such by-Jaws, the power p.ncl duties with 
which the Joint Schools Committee may be invested, by by-law 
undEl'l' Sub-section (10) of Section 39, conpled with Section 461, 
being pow.ers and duties other than those already vested in slIcn 
Committee by the Act. 

• 

'l'o sum up therefore, it appears to us that the Secretary to the 
Joint Schools Committee and its clerIcs aud messengers, provided 
undereSub-section (6) of Section 39 win be Municipal officers 
lind servants, and will be subject to any regulatious fcrt the time 
being in force under Section 81, but that the masters, teachers 
nlld other persons employed ill the pri1Ilal"Y schools and appointed 
nuder Sub-sectioll (9) of Section 39 will not.-We have, &c., 

CRA WFORD & BUCKLAND. 

PROPOSED BY LAW INVESTING THE JOINT 
SCHOOLS' COM~nTTEE WITII POWER 

'10 ENTER INTO LEASES. 

EX-PARTE THE MUNICIPAL CORPORATION. 

R e proposed by-law investing Joint 
Schools Committee with power to 
enter into leases. 

Oase for the opinion of Oounsel. 

TM Joint Schools Committee 's a body constituted under Sec
tion 39 of the City of Bombay Municipal Act, 1888. Fuur of the 8 
members of whom it con~ists are appointed by the Corporation 
and the !'emain.ing 4 by GoverDl 'ent. 

-By Sub-section (7 j of Section 39 the Joint Schools Committee 
are to administer th-e school f~nd and to " provide thereoltlt for the 
" a~com~odat;i.on and mainte?ance of primary: schools whic~ at any 
" tIme, vest wholly or partly III ~he CorporatIOn and for ot~erwise 
"aiding.lrimary ducation in accordance with by-laws duly made 
(r. under "Section 461." . • 

• 
• • 

• • 
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Sub-section (10) of the same section rUlIJ as (0110,..::-" The 
'I joint Schools Committee may by flo by-law made under Section 
"461 be ~vested with the powers and duties of any authority 
" constituted undeuthis Act in so far as shall be necellsary or 
" expedient in order ~o the ful£l ment of the functions imposed on 
" such Committee as contemplated in this Section and in ection 
" 61, Clause (q); and"to the extent to which suoh Committee is in
"vest d a aforesaid, t~e powers and dutie of the sai authority 
" shall be in abeyance save as so vested and exercised accordingly." • 

ection 461 referr d to m the last-quoted sub-secti empowers 
the Corpora. ion to make by-laws not in consistent with the 'Act 
with respect· to certain matters, and amongst others, Clause (u) 
" assignin~ .the ,function of the Joint chools Committee under 
" Sub- ectlOn (10) of section 39 regulating the e:l\ercise by the 
"said Committee of·its functions so assign ed and. of the funotions 
" assigned to it under ub-section (9) of the said section, and re
" gulating the administration by the said Committee of the school 
" fund under Sub-section (7) of the said section." , 

Section 61 arso referred to in Section 39 (10) prescribes . the 
matters for which it is incumbent on the Corporation to -make 
Jl.dequate provision, and Clause (q) is as follows :-Maintaihing, 
aiding and suitably accommodating schools "for primary education." 

By-laws have been duly made by the Corporation under Sec
tion 461 (u), purporting to assign the functions of the Joint 
Schools ·Committee under Section 39 (10) to regulate those func
tions and those assigned under Sub-section (9) of Section 39, ana. 
to regulate the administration by the Committee of the school 
fund; copy of these by· laws is sent. By-laws 10 and 11 showing 

. how the Committee are to regulate the school fund in accordance 
with an annual Budget may be referred to, otherwise these by
laws do not seem to bear on the present question. 

The Joint Schools Committee were some time ago desirous of 
having a general form of lease prepared, under which they could 
take premises for the purposes of their several schools as favour-
able opportunity might offer. • 

'I'he Solicitors in preparing the form pointed ou that no by
law having been passed investin~ the Joint Schools Committee 
with the powers of the CorporatlOn in regard to leasing of pre
mises for the accommodation of schools for primary education, it 
was necessary that such leases be entered into by the Corp "stion • 
themselves. The Joint Schools Committee thereupon requested 
that they might be invested by the Corporation with the neces
sarYauthority. The Commi.s ioner cOI1sulted the I olici~rs as to 
whether they saw any obj~tion. The olicitors replied that 
they saw none, and that the administration ,~f the school fuJ!d 
being in the hands of the Joint Schotlls Committee under Section 
89 (7) that Committee would seem to be obviotAlly ~ proper 
author(~y to decide w"hat premises. are req,!ired. for the schools 
and on what terms they should be taken and to take lel&es whet\. 
those t~rm'8 are arranged. 

• 

• • 
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" Eventua~ly on the 3rd JUl1e ~9'7 the Corporation resolved that, 
pursuant .to Section 465 of the Mllnicipal Act, ~otice be given 01 

" the intention olthe Corporation at a meeting to be h~ld on 5th 
August 1897 to take il1to consideratiol). a (lraft i>y-law which was 
then provisionally approved. A nptificatiort of such intention 
was accordingly duly published. 

On the 24th July notice of objection to t.he proposed by-law 
was received from certain" Rate-payers, Eleci:o.rs, Residents ana 
Oitizens of Bombay." • 

On the 5ti! August 189'7 the matter came on for consideration 
in view to the approval, or otherwise, of the draft by-law, and 
the objectors were heard by Counsel. 

'l'be question as to whether the Corporation coulCl legally dele
gate its powers of leasing (i.e. taking lenses) to the Joint Schools 
Committee or to anybody· outside tne Corporation was rai~ed at 
this meeting, and it was determined that the draft should lIot be 
approved Ulltil the opinion of Counsel had bee·n taken on the J 

point. Copy of the proposed by~law and copies of tlte correspond-
ence anJ papers so. far as they are In any way material to the 
preeelit question are sent herewith. 

The powers of the Corporation in regard to the aCIJ.l1isition of 
property for the purposes of the Ar.t are provided for in Sections 
87 to 91. Section 87 gives tlJem the power to acquire alln to 
lJOld immoveable property, and this presumably would include 
the power to take leases of propel,ties. 

The notice of objection to the by·law or the 24th July Inst 
while laying down the.' proposition that the "Municipal Cor
U pOl'atioll cannot now w·thout proper authority and on the mere 
"representation of the Joint Schools Committee divest itself of 
responsibility " does not support that proposition by any nrgu
mellts; nor does it suggest any reason for holdillg' that the 1-'ro
posed by"law is not admissible ullder i::lections S!) (10) and 461 
(!u), nor, so far as we are aware, was tlJere nlly discussion 
at the (Jof/,oration meeting which throws any light on this point. 

COllOsel is requested to ad vise-

. 1. Whether it is legally compe
tent to tile Corporation to delegate 
its powers of acquiring property on 
lea.se to anybody outside of the 
Corporation. 

• 

.... 

• 

. • 

1. Under Seotion 690fthe Muni
cipal Act all contracts for any 
purpose of the Act have to ue made 
on behalf of the Corporation by the 
Commissioner as the Commissioner 
is a Municipal autbol'ity. It seems 
oi 'l.1' that under Sectiou Ill) ,1(1) the 
J oin; Schools Committee could by 
by.law be invested with t e powers 
of the Commissioner in entering into 
leases for accommodating ~rimary 

c. schools. but" they would sin1ply be 
lIubstituted for the Commissioner 
and would be subject <Ito all the 

'II 
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• 
I . 

• 
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2. 'Whether it is legllIl.v compe
tent to the Corporation to make the 
proposed by-lnw. 

f, 

tl 

" 

• 

lwovisions which biod ~ Ie Commi .. 
l1ioner in Sections 69, 70 and 71. 
'Ihe !Ilase would.have to be in the 
same form as present entered into 
on behalf ofthe COl'poration by the 
J oipt Schools Committee. I do not 
Hse any advanb\ga to be dtlrived by 
enbstitltting the Joint chools Com
mittee for the Commissioner as the 
hanu to execnte the contract. 

I am of opinion that tho Corpors.
tion cannot del'egs. its powers to 
the extent of allowing the Joint 
Schools Committee to enttlr into 
leases Oll their own ehalf althougb 
it caD do so to the extent of allowing 
them to execute tbeleases on behalf 
of the Corporation. 

2. The proposed by-law appears 
to me to be objectianable as it seepl8 
to contemplate that the Joint Schools 
Committee shall enter ioto leases 
of which they, and not the Corpora
tion, shall btl leasE:s. Altb ugh the 
Corporation is a Municipa authority 
(see Sec 4), I do not tbink it has the 

. powers to make contraots itself. No 
doubt itR seal is affixed to certain 
contracts (Sec. 70), bu.t I think that 
that seal oannot be affixed to any 
coutract except as prvvided by Sec. 
70, C1. 2. The whole modus opM-a'1l 
di of making contracts on behalf of 
the Corporation as provided for in 
Sec. 69 anu followiug aections ia ill 
my opinion ngn.inst any delegation 
of authority to make contracts, 
except to the extent mentioned in 
last para.. of a.nswer 1. I doubt also 
very much whether my opinion is 
correct even as to allowing the Joint 
Committee to execute leases on behsM 
of the CorporntioB;r for Section 71 
provides that no contract, not execu
ted as provided in Section 70, shall 
bind the Corporatioo, and Section 
70 requires the contract to be in t.he 
form such as would bind.,.the Com· 
missioner if such cont.r&ct"wali on 
his behalf. 

Op the whole, I should I/.dViS8 the 
Municipality not to pashhe Ly-law 
proposed. . • 

J:,D. INVERARITY . 

, 
( 

.. 

( 
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I BE MAJOR TULLOCHS' FEES . 

. .. 
CONTR.A.CTS. 

• • • 
• 

CASE FOR COUNSEL'S OPIN ok . 
• On the 11th November 1891 the Municipal Commissioner, with 
the sanction nd on behalf ofihe Corporll.tion, entered into a con
tract with Messrs. James Simpson and Co., Limited, und~r which 
the latter undertook to manufacture, ship to Bnmbay, and erect 
here for the Love Grove sewage ou tfaU , .four sets of Worthington 
Triple Expansion uncompensated steam engines· and sewage 
pump~ with fittings, &c., complete. The price was payable by in
stalments, and the-last instalment was payable at the expiretion 
of one year from the date of the completion of the erection of 
the machinery on the certificate of the Engineer that it had been 
duly performing the work for which it was guaranteed. The 
machinery was duly erected and the pumps started in 1893, but 
it soon lIecame evident. that, owing to the very la.rge quantities 
of silt (such as road detritus, sand, &p.,) brought down by the 
sewer and taken up into the pumps, the wear and tear to certain 
parts of the pumping machinery was such as to necessita.te fre
qnent repairs and renewals. Numerous questions arose with the 
contractors as to how' the cost of these repairs and renewals should 
be borne, but these in the result have all been since satisfactorily 
arranged, the machinery finally taken over and paid for and the 
contractors' deposit returned to them. Meanwhile, having in 
view the difficulties which had already been met with by reason 
of the large quantities of silt, it was proposea in 1893 that silt 
pits should be constructed on the main sewer for the purpose of 
mtercepting as much as possible of the silt befo!' it reached the 
pumps, and thus obviating to some extent th excessive wellr and 
tiar to the parts in question. Mr. James, the Drainage Engineer, 
accordingly prepared designs for these works, and on the 23rd 
September 1893 submitted them to the Commissioner through the 

... Executive Engineer, Mr. Murzban. The Executive Engineer 
examined and re,ported very fully on Mr. James' proposals and, 
while a~eing wlth them in general principle, differed from them 
on seve~l important points of detail, and Mr. James W. Smith, 
Special Drainage Engineer, Municipality, was then, at the sugges
tion of the Executive Engin~er, asked to advise and did so ; in the 
result it a~peared that there w 1 '" sev~ral difficult questions of 
mOle or less importauce and invol it!g technical considerations 
upon which tlie Muni~ipal En&ineers were unable them lves to 
agree or t o sat~fy the Commissioner so as to enable him to come 
to any definite ~onclusion, and he therefore felt a referenc~ to a 
Consl1ltin1, Engineer ~ be ine~itabl. Major Tulloch, It. E.,' 
h3d for rlrany years .acted. fo~ the Municipality in E~gland a 

• 
o • • , • 
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their representative in the matter of su per vising the .lllufacture 
of, and testing pipes, machinery, &c., and had in fact :8 
their representative superiutended the manufacture 301M supply 
of the W.ortbington w&ge pump supplied by MesArs. Jam.es 
Simpson and Co., tilnited, 3.8 above ,mentioned. The Comm.ls
sioner had also on p" vious oc'CasiOtls referred to him for advIce 
on difficult enginwering mMters and paid hiJn fees within the 
Qompass of nis (thi Commissioner's) discretional allowance (an 
allowance usually lJudgetted for a.t R . 5,000 per a.nnum). The 
Commissioner accordlllgly, after a meeting with the Municipal 
Engineer on the 21st December 1893, seems to 'ha determined 
on a reference to Major Tulloch, for, though there is no copy of 
any snch reference on record, it does appear, from a subsequent 
letter from Major Tulloch dated 16th March 1894, hat he ~e
ceived from the Commissioner a letter of the 14th" February with 
enclo~ures, and these enclosures were no doubt copies of several 
reports which had been made on the subject of the silt pits by 
the Executive E.ngineer, the Drainage Engineer, and the Special 
Drainage En.gineer respectively. , On receiving these papers, 
Major Tulloch on the 9th March 1894 telegraphed to the Com
missioner in the following terms: "Catch pits in sew 1.:S will 
fail; don't attempt them; send plans, sections, and levels of 
works at outfall, and I will 'design nece sary works". On the 15th 
March 1 94 the Commissioner (Mr. Acworth) tel gra h d in 
reply to Major Tulloch as follows : " Plea e write your views on 
silt pit ; Engineers here can design anything required." :fo 
this Major Tulloch repli d by wire on the 17th March 1894~ 
"Very sorry indeed, but prefer having no responsibility for 
works not designed by myself; succes in this case will depend 
on numerous details quite impossible to explain in writing; if 
works failed, blame would be attached to me by public; cannot 
afford to run risk; no Engineer with name to lose could accept 
such position." On the 19th March 1 94 the Commissioner wired 
to Major TulJoch-" Plans, levels, section will be sent next mail." 
And on the 31st March the ommissioner wrote him-"with refel;; 
ence to your telegram of the 17th instant, I have t e honor to for
ward b." to-day's mail three plans showing the levels and sections 
of the works at the Love Grove Pumping tation." On the 16th 
March 1 94 Major Tulloch wrote to the Commissioner as follows :-

" 16th Marcf""1 94 . . ' 
" SIR,-In reply to your letter of the 14th February and "en

clo ures, ,I sen,t you the following telegram on the 9th instant, 
when, belllg out of town, I-could not write in time to .~atch the 
mail :-

" 'Silt pits in sewers will fail. Don't }j.ttempt· them. Send • 
plans, sectIOns, and levels, of works at outfall and I witl d sign 
nece 1J~ry works.' .' fl • 

" ~t i not at all, tile right w~y of proceed.ing, unci it iii g,uit im
po Ible)o explalll satlSfactorily in writing how the s&hmcnt'in 

, , . 
t 

" 
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th, ewage ould be 11.1'1' ted. If the plans are sen.t, you may 
depend on. my expediting the preparatiop of the design of the -
~ecessar.y works ttl the very utmost, as I kno'l how urgently they 
are required. If it has not already been I uded am~ng the 
plans you have sent, a block plan sho~ing the ' oundaries o~ t~e 
Municipal property at the outfall with all the 1 vel's marhcd!on It 
would be useful.-I am, yours obediently.-A. TULLOCH." 

) 

" P. S.-1 shaH feel obliged if you will kindly'send me the cost 
of"the telegram, which was £5 168 (2 wordS) but one (Commis- . 

• " sioner) charge! as double, having foore than nine letters in it-or 
29 words at 48. = £5 168." 

• 
'""-

No. 102 OF 2nd April 1894. 

£5 16s to be remiLlied ttl Major Tulloch. Debit-to my di erc-
tio,nal contingencies.-H. A. A CWORTH. ~ • 

• 
011 the 20th April 1894 Major T~Iloch acknowledged the 

,receipt of the plans and stated that" the designs for the works 
for intercepting the sand at the sewage pumping station shall be 
prepared wit,h all the despatch possible." 

On the 16th July 1894 the Commissioner wrote to the Munici
pal Secretary for the purpose of obtaining an extra grant of Rs. 
2,000 for repairs to machinery at Love Grove (copy letter here
with), aud in connection with the necessity for such repairs said: 
" The question of intercepting the silt. before it reaches the pumps 
ha been by no means lost sight of, and I have had rp-ports from, 
and discussions with, the Executive Engineer, the Special Drain
age Engineer, and the Drainage Engineer, but all these officers 
dlKer to such an extent as to the remedy to be applied that I re
t rred the question to Major Tulloch, R.E., who has a scheme 
under preparation which he inform me will fully meet the diffi
~ul£y. He adioised me last mail that we might expect it in two 
or. three, weeks." 

-Too r~es 2,000 asked for was recommended b;r the Standing 
Committee and sanctioned by the Corporation and, the Commis-

• sioner's letter of the 16th July '1894 just.quoted wa~ placed before 
both those ! odies. On the 9th 'i (} venl»er 1894 Major Tulloch 
sent ~ut his ~e~ai.leJ_J?lans and !:leetions with an elaborate re:r.ort 

.explanatory, of hlil desIgns, and in th e 16th and 23rd No~emb r 
• 1 94 rcsp~tiveli he ~e.nt out detai l d estimates. These d igns 
• comprised (statM bt!efiy) four c;jf'. of double settling tanks tinto 

J 
which.th ~wage, oofo1' IJ:eachillg tlw pumps, ~as to be diverted 

, by 3 new m~in sew I' gcU.n, off fr~m .til" existiug sewer, al!ti these 
.... 8 ' • • • . . , 
. ~. ..... .. ,A 



\ 

ana 
tank. were to. be fitted with pensto'cks, Judge chambers aPd 
ejectors 'Worked by machinery. On the 11th January ~95 Ma.j9r 
Tulloch }Vrote to the (J~mi sioner demi-officiallJ in. refercDt>c to ( , 
his scheme and, iter (riscu ing the question of his ~ e, fixed it 
at £750 (a copy of ,his letter. i ent herewith). The Commis
sioner ~ demi ofucially asked the opinion of Mr. Murzban, Execu
tive Engineer, as €o this fee, and a copy of hi repIy. dated 7th 
~'ebruary 1895, h sent. Upon this the ComI?issioner endorsed 
" Put up wnen estimates for the silt pits at L. G. (Love Gr~v~) 
come in; this will be part of them." I 

Major Tulloch's scheme and designs meanwhile had been refer
red to the Executive Engineer for consideration and report, and, 
on the 7th May 1895 he report~d :_<f Major Tulloch's scheme is 
as perfect as it can possibly be made for the interception and 
dispQSal of silt," but he then went on to recommend ~hat for 
financial reasons it should not be adopted and showed that it 
,,(ould be better. to incur the heavy recurring expenditure which 
experismce h~d shown would be necessary for the renewals and 
repairs of the pumping machinery than incur the very heavy 
capital ex:renditure (estimated out here at over 5 lak1Js) which 
the adoptlOn of Major Tulloch's scheme would involve, ana more
over he drew attention to sanitary and other considerations which 
told against the scheme. On the 11th May 1895 the present Com- . 
missioner placed the papers before the Standing Committee f9r 
consideration with his letter to the M unici pal Secretary of that dat 
(copy herewith )in which he says :-"In conclusion I may say 'that, 
though such an important scheme demands the careful consider
ation of the tanding Committee, I cannot think that any good 
case has been made out for its adoption." Upon this, the Commis
sioner was asked to furnish the Committee with any further in
formation there might be available on the subject tog ther with 
any communication to the Corporation or the Committee by he 
Oommissioner regarding a reference to Major Tulloch in this 
matter (a copy of the Commi sioner's reply to this reference, 
dated 20th May 1895, is sent herewith). 1'he Standing Com
mitte eventually resolve :-" That the opinion of ounsel be taken 
for the the information of the Standing C!,mmittee, as to whetJlC" 
by the action of the Commissioner, whether or hot such action 
was authorised by the Corporation or the Standing Com mitt e, 
the Municipal. Corporation are in law committed to tl~ pa~ment 
of the fees wh~h may be found due to M-ajor Tulloch for th 
plans and estilnates prepared by him in the matter of the pro- ~ 
posed silt pits t Love Grove Pumping Station." Y.fl'. Acworth, 
it appears, had not,the sli~htest idea of incurring ' s'1ch a heavy 
charg.;, when he referred the matter to M'i\jor Tulloch. IDd he 
supposed he was incurring an obligation beyond the 'is.mits of h' . 
gran for discretional contingencies, he ~v t;uld," of course, hav 
g~. lle to the CorpO:ration and Standing Comnaittee first' for sanc
tion. pe was, in fact, quite as much startled as ~e Standing 
C .lmittee when the {ee was amcd. , • 
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' Majpr Uooh on the other ha~d, as will be S/ ell from 'his tele 
ms, 'd~lined to undettake the re pons,ibility ot' xe ommendi 

" a s(,A'enac excop~ on his own designs and, h . ng regard to what 
h has a.ctul Uy done, it does not s em °tt:o ~riou ly ttggested 
that the fee he asks is excessive, and it is app 'ently ,agr d on 

" an ho.nds that his scheme, which must hive iI\.iolved' much 
special labour, is an excellent one for the purptl e f~r whidt it is 

o designe.d. By the Commissioner's letter 0. e 16th JUly 1894," .e no doubt brought to the notice ' of the Sta.)J.ding Committee 
_ and Corpor$ oh the fact tha.t he had referred the matter to 

Major Tulloch, but he did this only' incidenta.lly and did not 
inform them-indeed, obviously, did not know himselfthe extent 

. M the obligation he had incurred, nor did he ask·san~tion to the 
employment of Major Tulloch for the purpose.~o payment, of 
courser oould be made to Major Tulloch except in oonformity with 0 

13ection 115 of the Municipal Act, and as there is no budget-grant 
which wouldcover such a payment,andit certainly is not one which 
falls u.nder either of the excepted items mentioned in the proviso 
to that section, the sanction of the CorpC3ration is of, cours 1100e8-
sary be~re the payment can be taad~. The question would seem 
to be whether the Corporation can be held legally liable to Major 
Tulloch for the v.alue of his services- renaered at the request of 

. thi' Commissioner, whether in fact, in order to hold the Corpora-
.. tion responsible for bis fees, it was incumbent on Major Tulloch 

unde.r the circumstanoes to satisfy himself, before undertaking 
. . the work, that the Municipal Oommissioner had received sanction 

to e~ploy him. Major Tulloch, no doubt, naturally assumed that 
. the Oommissi~ner had sufficient authority, but it seems equally 

certain that as '30 matter of fact he had not. Under section 222 
,the Commissioner is required to maintain and keep in repair all 
.Municipal drains and, when $l.uthorised by the Corporation, to 
construct such new drains as may be neces ary. Under section 

.~24 he may enlarge, arch over, or otherwise improve any Mumci
WI dra~n. Und~r section 225 the Municipal drains are to be 
f~m time to time properly flushed, cleansed, and emptied, and 
lor that purpose" the Commissioner may, when authorised by the 

• C9~p'oratio~ ' in this behaff, aonstruct or seL up' su?h reservoirs, 
slUIces, eAgm or othet works as he shall from time to time 
deem n~ce,;sary." "-
• ~ , 1 

. . ·05unsel's attention is drawn to the provisions Q~the Act in re

... gard to. the. making of contracts (sections 69, 70 nd 71). Sec
tiOt;t 69 pr~vides [clause (b) ~· that ilO. contract r a~ "purpose ' 
whloh under the Aat "the Oon.mission~r may not carry out with- . 
out~e.approval or sa1J.ctiion of some other Muniqipal.-authoriliy 

"'8~1l P.e ~~e by him·until o~ unless sqch approva1 or '!!I.n~tion 
ha:s ~rst of.alI 1.e d~y- given. Clause (c) prohibits thEi) Com
m~lon~r from ente 1ng into con~cts (ot)1er than for acqu'sition 
?f .1~OV~. property)' which will invoLve gxpenditure excaed
mg . ' 5,009" unless previ~Qsly Jl.ppcoved by; the Standl:bg ~Oin-

'----'. ,. 
t 
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mjttec, Olau~e (~) requires that- every contract involv' m~ 
t~n Rs. 500 and not more than Rs. 5,000 shall be report.;1 tv ~ e 
Standing.committ,e~ithin I5 ,days. Section 70 (lV,b) r.'q' p. • 

that"eveX-J 'Contract, ( ~()fthe execution of any wor "('if the supply 
ofanytrnat.erialR, ~(~ " wh'~h will involve more than Rs. 500 shall 
be in "'ritin~t1U se'aled wit~'the Corporation's seal. Section 71· 
provid~s that no c<mtract notOexecuted as ill section 70 provided 

oshaa be binding 0 .\6 Corporation. 
Counsel is req'C~ted to advise upon the q estion raised by the 

Standing Commitllee's·re~olution, namely:- 9 tn • 
QUERIES. O~JNlON • 

Whether by the action of the Muni· Where 1\' Corporation i. ereated "nd 
eipal Commission8l',"lVhether or not euoh it, con.titution is embodied in an Aei. 
aot.ion was nntll lized by the Corpora- of the Legislature and limits are impos. 
tion or the Standing Committee, the ed on the authority of the officers of the 
Municipal Corpora.tion lire in lllw com- Corporation by its constitutiotf, all per
mitted,.to the paY/Dent of the fees which 80ns dealing with the ligen ts of the Cor
/Day be fOUDd dne t.o Major Tulloch for poration must be deemed tollave notice 
the plans lind estimlltell prepared by him of the limits . set to their lIuthority 
in the matter of the proposed silt pita at (Pollock on Contracts, p. 121). Major 
Lov. GlIOve Pu~ping Station. . Tulloch therefore must be taken to 

have known that the Commissioner 
had no power to agree tl\irith him 
expressly or imp 'edly, to bind the 
Corporation to a payment in reepect 

Ad J.o. allvi~ ' generally. 

. -' 
• 
• , 

of work done OJ' him beyond "the 
statutory limit. I am of opinion " 
that the Corporation lire not bouud 
legally. I see no "vidence of ratifi· 
cation which is in law. equivalent to 
a previous authority. . 

I also think that section 70 is 
imperative and that the abs.nce of· 
a contract in wriLing unfler the 8ea1 
of the Corporation is fatal '.to tht 
claim of Major Tulloch see Bunt ",. 
Th" Wimbledon Local Board~ L. R. ., 
C. P . Division, P . 48, II case very mnch 
on all fours with the 'Present one 
(a88uming a vllrbal or\ler .1i;r tbll Corpo. 
~tion). '.\hat case I ,think a)so ah • 
that Major Tulloch could not su ' d 
on the ound that he WII8 sueing on an 
executed ' consideration, and that the 
Corporation had enjoyed the bene!t of : 
his work. I am of offipion at iQ,.i~er • 
case put in the quellt'ion thl!. ,..Jaim .)£ 
Major Tulloch cannot be ellforM agaiJ!'st 
the Corporation ill Court, '~Iso ro.t"g 
".. The Mal/fir of Leamingtion~, tI#., Co., 
p . 517). '1'he CllSe : of Eaton COl. btuker, 
7\ p. B. Di'ln, p. 529, I do nqt , think is • 
apl--1icable to the presentiJ case, as the 
paTties herl! mq)!t have contemplated 
that th .. . value of the werk w to be 
more th~n · 8. 500. ~ .. 
~ J. D. I!f Elij.RltrY, 
Octobe,r .2ml,' 9~ 
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