
If$S ill not at all consistent with the fact that Cama prior tD 
that had a complete understanding with tlle Municipality direct: 
'rhe fact that Cama then tried to make better terms with the 
Munieipality than he had agreed to throngh Hirji is in no way 
inconsistent with an agreemellt through Hil"ji. The Munici(Ja~ 
lity had thrown their broker over and were igno.'ing all that had 
been done by him, Ilnd Cama. was qnite justified in then tryiul1: to 
make bis Own terms, but it is quite evidEftlt that he had Hirji 
in his mind all the lime because in the filial agreement with the 
Municipality he stipUlates for the payment by them of the amoun~ 
of brokerage which be had agreed to pay in the beginnin~ of 
J892. COllsequently I am of opinion that Hirji is entitled to re
cover his brokerage from the Municipality on this transaction 
also I have not noticed in this judg-ment all the exhibits nor 
every piece of evidence which has been given, 'l'his is not be
cause I have not considere(i that which I have not mentioned. I 
have done this. but I did Dot desire to extend 0. llecesllary long 
jndgment, to an inordinate length. The lost point to be decrded 
is the rate of brokerage. It is admitted by Mr. Acworth that the 
ordinary rate is 2 per cent., and 110 agreoment, express or implied, 
on the pInt of Hirji bas been shown to take less than 2 per cellt. 
in such aaBes as those in respect of which the present. suits are 
brought; consequently I must hold that the plaintiffs are entitled 
to brokerage at that rate. 'l'here must, therefore, be a decree for 
the pillintiffs in Imit No. 408 of 1893 for Rs 18,412-4-2 and costa 
alld interest on judgment at 6 per cent., and in Buit No. 408 
a decree for plaintiffs for Rs. 1~,949·J2·5 and costs, and illterest 
00 judgmeD' at 6 per ceDt.-1'ime. cif India. 9th October, 1894. 

LAND FOR NEW MUNICIPAL OFFICES. 
COUNSEL'S OPINION THEREON. 

BX.PABTE THE MUNICIPAL CORPORA.TIO~ OF THE 
CITY OF BOMBAY. 

RE 
BITE ALLO'rrED BY GOVERNMENT FOR NEW 

MUNICIPAL OFFICE, 

CA.BK FOR OPINION OF COUNSEL. 

In the year 1888 it wail determined that Government sbdutd 
1M aaked for a piece of land. measuring 6,000 squ.are
JW48, oppollliM to the G. I.!!. Railway Termiuua a\ ,Bon 
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Puncier, .... aite for the new MnnioipalHall aDd ·Oftioes. , . T.A~ 
llunieipal OommiasioMf accordingly. applied to Go"rnme.Dt 
for the refusal of lbe plot. and inquired wbether tbe land eould 
be given to the Corporation, and wh&' Iqigh& . be, regarded as 
iw selling. value per sq lIare yard. . 

Government by a resolution of the 14th AQIlPt leiJ8, (1P.a1"1i~ 
No.1). skted t.bat lhe plot in question •• Dla~ be allotted to
the M.unicipality as a site for the proposed Municipal Hally'" 
t.bat the land wu valued at Re. 80 per square ~ard. but thatp 

as it. was required for a purely public purpoSe. tlJe Governmer~" 
of India would be asked whether they wonld ' authorille it. 
beiog giveo to the MunicipaJi&y without charg~ or at. a Jow~ 
price. I 

. The Corporat.ion by theIr rel:'olntion of t.he 21st September 
1883. ( No.2), recorded the Government reilelution last referr~d 
to, and tendered its thaTlks to Government., •• for the intimation 
contained therein of the ]lroposal made by Government for 
graniing a free site or one at a nominal rate for the new 
'Mullicipal Hall,"' and a copy of this resolution of the Corpo
ration was forwarded to Government. 

The Government of India by their letter or tbe 4th' Oetober 
1888. sta.ted that. they were una.ble to sanction the grant of the 
site free of cha.rge, but. in deference to tbe recommendation of 
the Government of Bombay agreed to the lan(i being maa.e 
over to the Municipality on payment at the redueed rate of 
·R8. 16 per square yard. Accordingly the Bombay Govei"tJ~nt 
by their resolution of tbe 18th October 1888. (No. 3)~ dinctea 
that the Municipal Commissioner be informed" 'ha' the . land 
;s aUottsd to the Municipality as a site for a Municipal Hall 
on payment. of Re. 16 per square yard. or RB. 90,000 in aU:' 

This reselution -aB placed in due. course before the Cor
poration who by tbeir resolution of the 818t January ']884. 
(No. 4)~ resolved .. t.hat the site be accepted, and t.hat • 
further representation be made to Government. witb .. view to 
lleCoriog the land on more f.vourable termlt .... 

A memorial was thereupon 8ubmiUed to GoTernmenl on ba
half of the Corporation, (No.6), urging the claims of tbe 
latter ~ special eonsiderat.ion in this matter, a.nd this wu 
forwarded by the Bombay Government. for the favourable 
eonaideration of the Government of India. ,..ho. how:eveJ:~ 

.~egret5ed that. they were unable to comply with the .ap~lioa
tion, a!ld .their decision. was communicated to the MunIcipal 
Comma.alOD8r by Governmen& reaolution of ~ 2n4 1417 1884,. 
(~o. 6). 

OIl the 12th 1uly 188 •• -tee Commissionel" by hi. letter to 
Ooyernmeo&, (No. 'I), zeported that it had beeD decided to 
prOceed at ODe. wi*b lhe erection of ~e new MQnjoi~ . Oftil)~8 
&Dd ~U on ~eeit.~lVante~. and ·that aDOti~woul&i",be pu~l~" 
...... bAt,., 18Titing uebi~o'-.tu submit . deei,sne NMl. 01t.0I.i~ 



.,t-emia 40· toe three most stteee88fu I eom petitors-tbat it ha.l 
beev determined to spend .. 8111n noi exceeding five lakheda 
tbet,..wlding, but requesting that· the Government of India. 
might be moved •• t .. ·.Uow payment for the land (Rs. 90,000) 
to be deferl ed until Arter the completion of the building-say. 
until ,Jae year ]888-89." 
. 13y GovernlD;ent resolution of the 19th JuJy 1884.. (No.8). U 
was deoided that'the Government of India should be addressed 
on thia point. and that the Government resolutioDs above referred 
to. of tbe 18th October 1883 and 2nd JUly 1884. (Nos, 3 and 6). 
4!hould be communioatedio to the Solicitor to Government, and 
that the usual lease for the site should be prepared. 

On the 27th August 1884, the Bombay Government by their 
~eBolution of that date. (No.9). eomlQunicated to the Com
missioner the sanction of the Government of India to defer 
Ulltilthe year 1888·89 the payment of Rs. 9u,000 ror the land. 

On the 18th October 1884. thi. last mentioned Government 
'l'esolution wa.s recorded by the Corporation. Rnd it was re80lved, 
(No. 10), .. that the thanks of the Corpora.tion be tendered to 
Governftlent for the Bame:' Bnd this resolution of the Corpora
tion was communicated to Government by the Commissioner's 
Jetter of the 80th October 1884, (No. 11). 

After this the gronnd which, when staked out and mefLSllred. 
'was -found to con tain 6,007·61'; square yards, was handed over 
to the Municipality by the Public Works Department on the 
1st November 1884. 

On the 19th December 18841, the foundation-stone of the new 
building was laid by Lord Ripon just before leaving Indin. 

Tb.e land thug made Qver to the charge of the Munioipality 
WBS duly railed in by them, a.nd, 8uhject to some alterations 
.wohich have since been made in the configu1'atiou thereof by 
Government, (a.nd the last of which was made in October 
-18B5), the site has ever sillce oontinued to be in the p08sessiofl 
of the Municipality notwithstanding that, as will presently be 
lIeen, tbey were afterwards invited by Government to oonsider, 
end did for a time ent.ertain and even acoept, a different site 
al,oogetb.e ... a-ea.r tbe Bailor's Home. 

On the 3rd November 188e, (No. 12), the Municipal Commis
sionerreeeioved from the Solicitor to Government a draft agreement 
for a lease of this ground for approval, and on the 28rd January. 
a3rd Febru..y, and 17th April ]886, h!3 received reminders ask
iug that the a.ppr~val of this dgcument might be expedited. A 
copy of this draft agreemellt is seut herewith. (No. 13). 

On the 2lat April 1888, (NCl. ]4). the M:unioip.l Commissioner 
~xplaine4 ~ the Government Solicitor that, before approvillg of 
the draft and the boundary line shown on the plan attaehed fio it. 
h~ had to OODKUll; tlie arcuitect aa to apace, &c., blJt could not do 
tidi tlnt,i1 .he Corporation Jil~ally. decided what Bum wu to ~ 8peq,~ 
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on the buildings, and. promised to lose no time in returning *" 
~raft agreement as 800n as t.he Corporation decided thia. 

Shortly after this it was suggested by Governmen~ that the oval 
betwt>/!n the Prince of Wales' ~tatue and tJ:ufSailor's Home would 
he a better site for the new M tllliCipal Offices and Hall. and eom. 
demi-official correspondene~ pRssed, which, on the 20th July 1886. 
reituIted in Government offering, (No. 15), to hand over t.l site 
00 thi8 ground at the sa.me rate per square yard, as was to be 
tlbarged for the site opposite the G. 1. P. Railway Terminus, and 
on the 13th August 1886, the Corporation determined, (No. 16). 
to accept tbis new site. This of course fleee88i~ted some changes 
in the desi~ns, and Goverllment thoreo\·er stipulated that nothing 
short of a very imposing building shuuld be here erected. A good 
deal of time was taken up in negotiations with Government. a8 to 
the precise alignment of the buildill g on this site, and as to design, 
and.t length on the 7th May 1887, the Municipal Commissioner 
received a letter (No. ] 7), from tile Acting rnder-~ecretar'y to 
Govecnment, Public Works Department, stating that Government. 
awaited the report of a committee then sitting for the purpose of 
advising Government, in regard to the exteusion ofthe City before 
pa.ssing allY orders on the disposal of the crescent (the ground 
opposite the Sailor's IIome), and the alignment of the building 
aud the space to be allotted to the Municipal Offices. 

011 the 9th May 1887, the Corporation appointed a. eommit.tee 
consisting of ten of its members to consider alld report, in COD

sultation with the Commissioner, on the subject of the modUi~d 
design together with plans suitRble to the site near tbe Sailor's 
Home offered by Goverument, and genera.lly on the subject. 

This committee recommended on the 25th May ]887. (No. 18). 
tbat another Buggestion which had meanwhile been made to take 
over the Town Hall for the purposes of the Municipal Offices 
should be abandoned, and furtber that the site opposite the Sailor'. 
Home should oe adllered to, and the Municipal (Jommissioner be 
authorized to call for designs for a building, providing for the 
preseut requiremellts of the MUllicipality and '- meeting with the 
a.pproval of Government, to be erected at an immediate coat or 
five lakhs of rupees. The building to be one of such design anc! 
arrangement as to be capable of extension. , 

On the 13th June 1887. this report was approved and adopted by 
the Corporation, (No. 19), and the Commis8iooer was authorized 
io ~aIl upon Mr. Chisholm (who had been awarded *he first prize 
(or the designl!l invited lor the site opposite the tl. I. P. Ra.ilwa.1 
Terminus) to prepare a fresh desibn. 

'This decision of the Corporation was communicated to Govern
Dl8Qt by the Commissioner's lettel· of the 28th June 1887, (No. 20), 
in which he a.sked for an expression of the views of GOTernment 
in regard to the style of architecture to enable Mr. 'Obisbolm 
DlOl'e sa.tisfactorily to modify his du;gns, and·attn a furt'l.8er!GUeI 
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8ft -. .. 'l1f1! A ugt1d 1887, aaking tor an eo.rly reply, the COJl1mrs.+ 
eiODt'ir reoeh'eda letter frIml tlte Acting Under~Secreta.ry. Publid 
Works,lJepartment, dated 17th August 1887. (No. 21), stating 
1IIhat.,:aa&i[ Governmenll were io po9Seasion of the report of the 
Eden_on Committee befQre referred to, and of the views of :lllia 
~a1ity as to any suggestions that might be made regard"iog 
tibe ~ ia question, "Governmen·t are'u,»able to move further 
iD t1)a «p.l88t.ion of s.ite, and wou.1d pl'efer no\ to offer any opini,oJ1 
.. tlM &s,le of architecture· to be adopted.... Abom this time 8l 
p.oposu was made ·to the CarporatioQ that they should pUrCh1l.80' 
.a Callbecbal Rig. School and a.dd. to it, and on the 7th Novem
bel: 1887 this pZ'0posal was brought balol"s the COt'poro.tion, and 
a.r,utt.he. committee. of that body was appointed to report on the 
plaD$ aud eleva,ioDs. and on ihe configuration of the site. Thil!f 
OQIIlJ';Pit.t.ee on the 27th March 1888 made their rep0rt, (No. 22), 
in wlti.eh they o-.mi.mously recommended the rejection of the-· 
Cathedral IIigh School scheme .. and advised tna Corporation flO' 
adhere fin the site Oft the O1"eseei.\t. opposite the Sa.iloJ"'s Home. 
- On the 19th ,.April 1888., the Corpora.tion considered this report. 
but deteamined, (No. 23), to revert to the site opposite the G. I .. 
P. Railway Terminus at Bori BUDdEr, J't!solving" tlla.t the Acting 
JluQic.ipal Commissioner be im~trueted to proceed forthwith with 
ChEt work of arranging for the builditig of Municipal Offices on the 
site at Bod Bunder alrea.dy selected by the Corporation." 

On the ~otb April 1t388, (No. 24), the Commissioner reported 
tbi'a decision to Government. a.nd enquired whether they were 
s'till willing to grant the Bod Bunder site a.t the price originally 
ma.rked~ ~~:! Re.90,OOO, and on the 2nd July 1888 he reeeived 
a. ~epJy .. (.N.o. 25) .. from tbe Public Works Department that 
.. Government a.re still willing to grant the site opposite the 
Victoria Terminus for the new Municipal OfficeR in the terms of 
the r<mgh asreem~Dt forwarded to you for approva.l in Novem.
ber 1885." 

On the 12th November 1888, Government issued a resolution. 
(No. 26), ~bat the land was allotted to the Municipa.lity in October 
1888. ilia. charge bei!lg fixed at Re. 90,000, tha.t the Government 
of bldia on: a specia-l representation consented to payment being 
defatred until 1888-89-" and thai the Municipality should now 00 
calWc1 upob. tOo complete the lea8e and pay in the purchase money. 

Tbia waa. a.coordingly arranged. the money was paid, and the 
.draft agreement for lease of the land was forwarded to the Muni
cipal Solicitors for approva1. the Commissioner at the 8ame time 
(18th Dec.elDber 18SS), (No. 2,(), writing to the Secretary to 
Gov6rDm,en*, Public Works Department, drawing attention to the 
fa~t thai., hy the draft a~neemellt it was provided a~o.ngst other 
things tha.t the Corpora.t1C)1l should pay a yearly rent of one anba 
per -quat'e yard for tlJe term of 999 years, though no allusion to 
8UOIa-&'CIIItldftioa was mafie in the orighHll Government resolution 
tVIIia .. wIIiob ·iIl. !aDd. was· ai~d. a·t'i.Q.· adding tha.t -he (the 



670 

Commissioner) __ under the impressiob that for - the - Bum- ,,( 
B.s. 90,000 t.be site was to be purchased by lb- Corpora\Wu 
outright. 

On the 4th February ]889, (No. 28), the Municipal SolicitOT8 
wrote to the Government SoUoitor, ~rawing attention to the Qri
ginal Government resolutions, and suggesting that the document 
to be executed shouldebe a conveyance, not a lease; pointing out 
that the resolutions contained no provision for payment of an 
annual rent over and above the payment at the rate of Rs. 15 per 
squa-re yard, Bllbmitting that there was in any COBe 110 DeceB~it.Y 
for such a preliminary agreement IlS hnd been proposed, and that 
the terms and conditions of that form of agreement (which is ap
parently merely a copy of some form in use in ordina.ry ca.ses of 
leases by Government. of building sites to private llldivi-dna)s) were 
many of them wholly inappropriate alld un-suitable to the cjrcum~ 
stances, and they asked that the form of document might be en
tirely reconsidered and remodelled. 

With reference to these suggestions, Counsel's attention js par
ticularly drawn to the form of agreementl (No. 1~). which, it ill 
thought, -he will perceive, at once, to be wholly inappropriate. 

On the 13th March 188S, (No. 29), the Corporation passed a 
resolt1tion approving new debigns which had been prepared, and on 
which it was estimated the \mi]ding would cost about 91 lakbs, 
giving instructions that the neceoJul'Y steps be taken forthwith for 
carrying out the work; 80 -that.. if possible, the foundatioDEI 
might be put in before the rains, and approving of an applica
tion being made to GO'Vernment for permission to project the 
porch and for a grant of an additional arlaa of 560 sguare yards, or 
thereabouts, to admit of a slight improvem~nt contemplated in the 
design. This 'Was forwarded by the Commisaioner with his Jetter, 
dat.ed the 14th March ]889, (No. 8/), to the SE:cretary to Govern
ment, Public Works Department, and on the 4th April, (No. 51), 
in contirlUation of this letter, the Commissioner wrote again to 
the Secretary to Governmellt, Public '''arks Department, for
warding 5 tracings with explanatory r~mark8"'a8 it appears that 
Bome doubts exist as to the precise demarcation of the site grant
ed by -Government", requesting immediate orders on the subject 
B8 a contract had a.lready Leen let for putting iu the foundatioJls. 
Bnd it was of the grea.test importance tha.t this pal-to of the work 
IIhouJd be completed by the beginning of the lJlonsoon. and ask
jbg the approval of -Government 10 tracing No.5. 

The matter 'Of the founnations was one of such urgent import
ance, that en the 8th April 1889, (No. 82), the Commissioner 
again addressed the Secretary to Government. Publio Works 
Department, pressing for a very earJy reply to hi. letter oJ the 
4th'idem. 

Every day lost bef0re giving orders to tbe con tra c ton, who 
had taken the COIltl'act {Ol' the CQubdatiob8, to begin th~i,, 'work, 
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was·nowa serious matter. Bnd geUing no answer the Commi1l
.iOner WTote again to the Secretary to Governmen' on the 12th 
April 1889, (No. 88), asking for the very early orders of Govern
ment .. for otherwise tbe project of commencing operations before 
the monsoon must be abandoned," and he also at the time wrote 
demi-officia])y to Mr. Hughes, tbe Secretary to Government~ 
Public Works Department. Some other demi-official correspon
dence, (Nos. 84-87), then passed, to which·Counsel's attention is 
drawn, Bnd particularly to Mr. Ollivant's letter to Captain Oli
ver, dated the 15th April 1889. which very clearly shows how 
matters stood at that time. 

At length on 21st April 1889, (No. 38). an official reply waB 
sent by Secretary to Government, Public Works Department. to 
the Commissioner's letters of the 18th December 1888, and 
14th March and 4th April 1889, and by this letter the Commis
sioner was informed" that the allotting of a site did not imply a 
grant in fee simple only a grant on the usual terms;" that. 
under the special circumstances the usual preliminary agree
ment might be dispensed with, and that Government were pre
pared to grant a lease of the area required, as per plan No.5. 
Bent with the Commissioner'~ letter of the 4th April 1889. with 
one very sJight modificatiou or the boundary on the modified 
conditions therein stated, of which the only ones which need be 
specially noted are as follows ;_0' That the lease he for 999 years. 
and reserve the usual annual ground rent of I anna per square 
yard; that, for 6,000 square yards out of the total area, payment 
be made at the rate of Rs. 15 per square yard as originally 
agreed npon, and, for any additional land in excess of that area. 
payment be made at the rate of Rs. 40 per equare yard." 

On the 6th May 1889 the Corporation passed a resolution. 
(No. 39), acoepting the terms stated in t.his letter, but regretting 
that Government had found it necessary to tl.Iake any deviation 
as reg&l'ds rate or ground rent from the ttlrInS of the original 
grant, and expressing a hope that t.he acceptance of the terms 
DOW laid down will not prevent Governmellt from giviug a favor
able consideration to such further representation on the subject 
DS the Corporation might think fit to make, and that the Pre
sident he requested in communication with the Commissioner to 
submit the representation to Government forthwith. 

Pursuallt to this resolution, the President of the Corporation 
addressed Governw6nt 011 the snbject on the 29th May 1889 .. 
(No. 40), and on the 19th JUly 1889 a ~eply wasseut to his letter 
in which, for reasolls Rssigned, th~ Governor in Couucil regret
ted that he was una.ble to comply with the requests made by the. 
Corporation. 

This reply was considered by the Corporation on the 15th. 
August lti89. when the following resolution was passed:- • 

.. l'hat the cODsicieration of letter No. 283). dated 19th ultimo. 
rom eoverDlDell~ OD the lubjQqt of the tum. for Ute addiUODal 
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grou.od taken for the site of the Dew Municipal Office be ~4 
That, befOl:e eDY further bnd be p~chased, the ManicipaJ. Com
miuion.er be requested to instruot the Solicitors. to obtain the 
opinion of Ceunsel, aa to whether ~e CorporatiQu ie. i.o th~ .eir
.cumstances th .. ~ have ha.ppened, bound to tue a lease ia ta. 
ordinary Eaplanade form, or whether they are not entitled to .. 
1eass in fihe ordinary form or even to a grant." 

It will be BeeD from the foregoing statement of facts that 'he 
Bombay Government.. when the site was first asked for in lSSS. 
were in favor of itK being given to the Municipality altogeib.el' U'" 
of charge. Bnd made a recommendation to tbe Governmeut of 
India to that effect; that it was by direction of the Government 
01 India that it was "allotted," to the Corpora.t.io,:, ... on payment 
of Bs. 15 per square yard, or Rs. 90,000 in alt," noL a word being 
Baid or a engge8tion being made by the Government of ludia. 
much leBs by the Bombay Government, that the Corporatioll 
should be charged any ground rent for it in addition; that 
these terms were accepted by the Corporation and were 
confirmed by Government and the Corporation in tbs 
following year (1884), when the payment of Hs. 90,000 for the 
land was permitted to be deren-ad until ] 888-89; that· ttie land 
was banded over to the Corporation upon these ter;ms in N~ 
vember 1884 and that, subject io alterations whioh wers . after
wards made by Government in tbe configuration of tbe 
8ite. the Corporation have been ever since in possession of i'; 
that, though tbe Government resolution of 19th July · 1884 
directed that the usual lease sbould be prepared, it. is evident 
from that resolution thllt the document was to be on the basis 
of the terms 80 arra.nged; that. though the draft agreemtlllt. for 
lease which for the first time ill trod 'Iced the stipulation BS to 
ground rent was sent to the Commi8siont'r in November 18'05. 
the reason why it was not looked into, and objection taken llntil 
December ]888, was that Government had themselves in the 
meanwhi1e proposed to hand over to the Corporation another 
site in lieu of the original one at the same rate per square yard, 
but were tmable after much delay to mnke up their minds as 
to the details in connection with such other Hite, and this it waa, 
apparently. that was the main CHuse, or, at any ra.te, one 0( Ute 
main Causes of the Corporation eventually reverting to t.he 
origina.l Bori Bunder site; that this decisiun bavincy been arrived 
at and the Municipality called upon to carry ant the original 
terma. objection was at once takell to the stipnlation as to the 
gronnd rent~ and to the fo.!'m of agreement generally. that. with· 
out anBwering these objections in nny way, Government lIuffered 
the Municipa.lity i;o make their arrangements for prooeeding 
with the work, and that it WIlS, only under stress of the Tisk of 
hea~ cla.ims lor damages by their contl"aetor and of losing &be 
working season for putting in their· foundationa, Ib&., she 
Municipality were obliged to accede to the'· Btipulalioa .. ~o 
ground rent and acoepting a Ifla8o. . . . , . . 
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T~tion of Governmenl. in thus seeking to go behind BDd add 
to t,ha .clear terms of the original bargain, and then in taking 
advantage of their own delay in answering the application for 
additional ground, and of the dilemma in which the Municipality 
were plaoed in cunsequence, were, it is submitted, such as would 
jn the case of a private individual, undoubtedly, bave deserved to 
be characterized as close dealing if nothing st.ronger. 

The Corporation, however. no doubt have by their resolution of 
tbe 6th May last accepted the fresh conditions, and the only legal 
question arising in connection with them would, therefore, seem 
to be whether the original terms having been definitely and un
conditiollally aooepted by the Corporation, and the land made 
over to and beld by them for so many years upon those terms, it 
was open to Government to impose fresh terms on them, and 
whether such fresh terms, even though accepted under pressure 
as aforesaid. are binding 011 the Corporation or are supported by 
any sufficient iegal consideration. In this connection, it will be 
notieed that the additional area asked for to admit of the improv
ed design was 8. matter wholly unconnected with the questions of 
ground rftnt or form of document in respect of the original site_ 
but that, none the less, it enabled Government to bring great 
pn!sl!Iure to bear on the Municipality by delaying the reply to 
their application for such additional area, for, though the land 
was in tbe pos!lession of the Municipality and work might have 
proceeded witbin the original area had it been possible to finally 
fix the design, this could not be done till the answer from Govern
ment was received, and it was known what design would have to 
be followed. 

As regard. the form of lease, if the Corporation must be held 
legally bound by their resolutioll of 6th May, they have appa.rently 
by it accepted the conditions of the leal!lo 8S laid down in the 
Government letter of the 21st April 1889; in otLer respects~ 
however. it is submitted that there is no valid reason why tbe 
Corporation abould accept 8 lease containing conditiolls unneces
sary, ina.ppropriate, and even ahsurd, as some of them are sueh 
aa are indicated in the draft agreement forwarded by the Govern
ment Solioitor on the Brd November 1885; such, for instance, as 
the deposit with Government of Us. 1,000 (see recital on pllge 2 
of the draft), the limit of 2 years' time for the commencement Bnd 
compl~tion of work, and the stipulations as to approval of mate

. rials by the Goverument Surveyor, and amouut to be expended 
in each year (paras. 1. 3, aDd 4 of dralt), the condition as to fenc
ing, lighting and watcbing the pr~ise8 to the satisfaction of 
tbe Governmeut Surveyor (para. 2), the condition as to mode of 
pitching the publio footpaths where it became necessary to cut.-
through 'Item (vara. 6), (these footpaths are in fact by the Muni.ci
pal Aot Tested 10 and und. the control of the Municipality), the 
provision as to submitting plans and sections showing provision 
for dzainage to lbe Execuiive Eugineer, Municipality, fo~ approval. 
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and to the Architectural Executive Enginoer and S~eyor 
(pura. 9), and the inquiaitorial provisions of para. 1 I onder which 
the Architect employed by the Corporation migpt be subjected 
to constant interferenM by t.he Government Surveyor. 

Counsel is requested lo advise on behalf of the Muni
cipal Corporation. 

1. Whether, having regard to the 
qllesLiona.ble manner in which Go
Vernment have seized the opportu
nity to take advanLage of the Muni
cipality, and nnder all the circum
.tances tba' have happened, the 
(1orporation are .. tdctly bouud by 
the new terms laid down by U.,vern
m.ent, and, if not, whether they are 
entitled to have a grant of the site 
011 the original t.erms. 

2. Whether the Corporation are 
bound to take a lease in any other 
than tb.. o. ainal'Y f':>TW of long 
bUIlding lease, except iu so fur as 
'Vaned by any sl'E:cml cU'.HIitioas 
which they have accepted l,y their 
resolution of the 6th May ISS\}. 

And 1;0 ad Vil:l8 generally. 

OPINION. 

I. It appears to me that tbe letter 
oltbe Municipa.l Commi_ioner. da.ted 
the 28tb April 188~, tNo. 241, ruust 
be looked upon as tbe openiDg of 
new negotiations lor acquirinc the 
aite in question, and tbat both parties 
treated the pl"ior negotiations as bay
ing resulted in nothmg which legally 
bound eitber the GovernmeDt or t.he 
Municipality. I do nol think there
fore tlmt thE' Co'·poration is legally 
entitleu to a graut on the original 
t.erms. 

In reply t.o the letter (No. 26, 
above ref"rred t.o, thlil Govf'rnment 
e.xpressed its willit.gnes9 to grant 
the site in the terma of tbe roul/:b 
agreewent forwarded in Nc.vernber 
HHlo. This amounts to a proposal 
ou the part of Government open for 
acceptance by the Corporation. Ne
gotiatiolls then ensue, and t.be Go
vernZD eDt proposal is rr.-odified and 
eUlbodied in the letter of 21st April 
1889, INo. 38), which prul'oL'!laJ is ao:· 
cepted by the CorpOl'lltioll. Under 
ordinul'Y circU1Dstances t.his. of course, 
constitute", a cOlltract binding upon 
both parties, and after con>ddpralion 
of all the circumstances placed before 
me, I fail to Bee that there are any, 
which call affect the le~al poaitiou 
or rights of the partios. I am, theD, 
of opinion that the Corporation ill 
strictly bound by tbe uew terms Jaid 
down by Government, and accep~ed 
by the Corporation. 

2. The form of lease is another 
matter. No one can read the draft. 
(N o. 13), withont "eeing tbat it is 
Bingularly iUlIpprop1'iattJ in the pre
Bent CBse. That, hLwever, would not" 
be R. reason for its rejection, if t.be 
Corporation can be held to haTe ag
reed to accept ita terms. X think: 
that the CorporatioD ~a8 flot 110 
agreed. I think that. having regard 
to the)etters which passed prior to 
the Jetter frQm Government of tbe 
218t April 1889, 'their said let.ter, 
(though t.he .ame is nol at aU clearly 
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t:!Jl:preeeed}, is intent!led to, And doe •• 
supersede that portion of the letter. 
(N o. 27). which bays that the STant is 
to be in terms of the rough Bgree:ment. 
I am of opinion tbat the Corporation 
has only agreed Ilnd is only b"und to 
acoept a lease (wntaining urdinary 
provlaiuDs and embodying the special 
provislO11S coptained in the Govern
lDeot letter of the 21at April 1889. 

J. JARDINE. 
20th Dece-mber 1889. 

BY-LAWS RE ELEOTION OF MEMBERS OF THE 
STANDING COMMITTEE. 

BOMBAY, 2]st November 189]. 
To H. W. BARROW, ESQ., Municipal Secretary. 

8IR,-We have the honour to return the papers forwarded 
under your No. 8896, dated the 13th instant. 

The draft by-laws which have becn proposed may, we think, 
be shortened and simplified and certainly ought, we think, in 
Borne respects to be amended. The alterations which we Buggest 
will be found in red-ink in the print which was sent to us. 

We would, in the tirst place. explain that our proposal to omii 
altogether the proposed by-laws I and 9 is foundeJ upon one of 
the well-known rules which should be observed in the making of 
by-laws, namely, that a by-law must providA something in ad
dition to the existing law and therefore must f10t re-enact it. 
Now it seems to us that the proposed By-Jaws Nos. 1 and 9 
really, if carefully considered, purport to do nQ more than re
enact what has been already sufficiently clearly and on greater 
authority enacted by the Act itself. 

Sections 43 (1) and 46 (1) e:s:preMly direct at what meetings 
members of the Standing Committee are to be appointed by the 
Corporation. ThOBe meetings must of course be called in the 
manner pTovided by the Act, and a by-law (I!uch as By-law I ), 
which merely purports to 8ay that they shall be so called, carries 
matters no further and is objectionable 9.S purporting to re-enact 
What the law has already provided. Similarly as regards By
law 9, the Act iqelf prescribes how, in the absenee of any by
laws on the subject, the Standing Committee may delegate their 
powers or- duties to Sub-Committees, so that a by-law saying 
~hat in 80 delegatiDg they' shall follow the provisions of the Act 
IS, we think, for thd-s&we reaSOD as in the first case superlluous 
aud objectionable. . 
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. With referenoe to by-Jaw 3 it seems to us that if the prineipJe 
ot Domination of candidates is aocepted, it almost necess8.rily 
follow&, tbat when tbe number of valid Dominations is the Bame 
as, or Jess tha.n, the number of v.cancies. the nomhleea must be 
appointed. Government having thereforlil~ as we underst.and, 
accepted tbe principle, will [Jot we thick see ·tlDY objeotion to tbe 
form of By-law S 0.$ now prupo$ed by us • 

• The few remaining alterations we have snggested in red-ink 
will we think speak for tbemselves.-We have, &e., ORA. Wli"ORD. 
BURDER & Co. 

OMISSION OF THE PRESIDENT TO INITIAL 
THE BALLOr PAPERS &c., FOR ELECTION 

OF A MEMBER OF THE STANDING 
COMMITTEE. 

QUESTIONS. 

1. Wlaet,ber Ramming the PrMid .. nt 
~id omit. to initial each ballot-paper, 
liuoh o",iaeion would be held .. ufficient 
~ invaHdl<te the appointment of m"ruber 
cd. th. Sta.D.diJlg Committee then made. 

2. Whether the fact that the exa. 
..uDation of tbe ballot.pnpeM!l by the 
Munici(JB.J Secretary and ~cl'utineel'8 WSolS 
not held in the actual immediat.e pre
... ,," of the Pr .... ideut, would be held 
_JticieDt to iDvaIic1ate "uch appointment.. 

a. Wh.ther IIony, and if ~O, 'What, 
... tepa! 'C&n no,," tNI taken to remed,- the 
ineplaritier:! ? . 

OPINION. 

1. r think the oml .. sion lJf the Fr". 
"ident to initia.! each ballot-psper i" not 
such a.n irregularity .... wov.I.d iA"alldat.e 
tbo election, all there i .. no 6ugg ... tion 
tha.t this omi~ion aff'ected the re .. ult of 
the election. The duty of tbe Prnideoti 
to initial the ballot-papers Wall merel), ... 
miuisteria.l IlDd not a Judicial doty. See 
the Qu"en ........ Loithouae, L. R. 1. 
Q.B.,433. 

2. I am ... leo inclincd to think that 
the omis .. iou '(If the Preeident to be 
prelJBDt when the baUot-ps.peH wllr .. 
exawined wou],) al~ not iDvalid:Jte t.le 
election for th.. ame rOBSOn. I a"" 
further of opinion tb.li.t, .... it is nor. 
"'lgge.~ed tlu<t the rBllult of Ule elections 
Wall affected by t.helle omi.ssiona 
and there wae no bad faith, the High 
COlut would not interfere with th .. 
eJections ( ... e th.,. Q~D __ Wud. 
L. R. 8, Q. B. 210). 

8. I think no riep8 oaD nOW be take~ 
to rectify tbe irregularit...... AQd tt. •• 
Section 625 d<:>es Dot apply to a CUB 
like this. . 

lJ.A.lUL LaG. 

3rd Mag 1892. 
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ABSENCE OF MEMBERS FROM MEETING OF 
THE CORPORATION. 

BOMBAY, 1st Marclt 1892. 

To H. A. ACWORTH, Esq., Municipal Commissioner. 
Sra,-We have the honour to report that pursuant to the in

structions contained in your No. 23,976, dated the ] 8th ultimo. 
we submitted for the joint opinion of the Advocate General and 
Mr. Jardine a case upon the question which had ariseu as to the 
cOllstruct ion of section 17 of tohe :M unicipal Act. 

We he("ewith forward a copy of the case aDd of the joint 
opinion of Counsel tilereon.-W e have, &c", CRA \VFORD, 
BURDER & Co. 

Ex-parte.-The Municipal Corpnration for the City of Bombay. 
Be Vacancy in tile Corporation by reason of absence of a 

Councillor from meeting. 
CASE FOR THE .10lNT OPINION OF COUNSEL. 

Section 16 of the City of Bombay Municipal Act, 1888. pre
scribes certain matters which disqualify a person for being II 
lionncillor and section ] 7 enacts as follows :-

•• Any Councillor who-
.. (a) becomes disqualified for bein~ a. Councillor for any reason 

co mentioned in the last preceding sectioll ; 
~c or, 

.. (b) absents himself during three successive months from the 
•• meetings of the COI"poration except l'1"om temporary 
cO illness or other cause t,) be approved by the Corpora
,. tion, shall cease to be a Councillor alld his office shall 
.. thereupon be vaca.ut." 

The question has recently boen raised whether the approval of 
the Corporation to the cause of absence must he given Within the 
three months spoken of. or wht;;tber it it! sufficient jf tluch appro
val be accorded afterwards. 

It is contended, on the one hand, that the approval of the 
Corporation must be given within the three months, and that 
otherwise there is apparently no limit whatever to the pehod 
during which a. Cou.ocillllr may absent himself in anticipation 
of approval, that he might in fuct. leave his place vacant fUI" two 
years or more. and then l!'et tlJll absence cO'ldoned. Tha.t the 
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8ection elellrly provides that absence fo~ three months without 
approval va.cates the scat, I\lld eou!!I(\(luently that if the C()rpOI',l
tion possess the power of subsequent cOlldonnHon, they prnctictll
ly possess the power of re~electioll to theiL' own boriy. the seat 
having ex hypothesi been vaca!lt froOl the expiration of the three 
months llpto the date when the resolution approving the oallse 
of absence is passed, ,lid further that during this period of va
canGY there would apparently be 80 contravention of se"tion 5 of 
the Act. which prescribes that the Corporation skall consist of 
72 Councillors. 

It is contended, on the other hand, that the words .. to be DP
pl'oved" imply that apnroval need onl~· be aaked lor. and need 
only be given. after the necessity for snch approval, namely. 
absence for three months has fLri.sen; and it was argned in the 
Corporation that, i.na.smuch as illness might prevent a Conncil
lor hom making fLny appliontion within the pI'escribed three 
months, the section .must be l'efLd as if the application might be 
made Dnd approval accorded at any time. 

The CoQrp01'ation have resolved that the joint opinion of COUll

sel be obtained upon the qnestion which has been raised •• 
Couosel a.re there[OI'e requested to advise :-

1. Whetbe.- the Cerl'oration cn.n Ie
g ... lly a.nd eflectually gr><nt a.pproval to 
the "b • .,nce of R member of t.beir borly 
from hi .. duties when the ltpplicutiol. [01' 

a.bsence is wad" more tba.n 3 month .. 
a.fter the date of the last a.ttenda.nce of 
the member a.pplying, 

Aud to a.dvise generally, 

29th February 1892. 

OPINION. 

I. We "re of opinion that the appro
valor tbe Cnrpol·a.tioD r .. far .... d to in sec
tion 18, cla"s9 B, need n->t be given 
during the three .. Ilooe .... ive month .. of 
"b~ .. nce of R. Councillor from tI,e me"t
in!('8 of the Corporation, bat rttat the ez 
po.e .:facio approv ... l of the CUTporntioR 
wonlcl prevent the di8{Jualifiea.tion or 
sl,ch Cuuncillor, 

Genera.lIy,-'l'he wording of the sec
tions bearing upon this matter a .... very 
i!l"-pt, but it 8eems to "' .. that the realIDn
"hI.,. construot.ion to put upon eection" 
17, 18- 21:: (3), is that a C"uDoillor ab
.. ent for three SUccessive mooth~ must 
tnke .. tel''' to "how th .. t be is not there
by rli>'q ,,-<Ii lied under section 17 ( ti:J. ... t 
iR, that It .. corue~ within the eIcepti<.m~ 
or s"ction 17) befo"" the e}.,etion of .. 
new COllncillor h,\8 taken place. WoO 
think th,~t the mloouncemeut o'f a.n clec
tion to till the """',,"Iloy presumably 
oaused bl' his .. bF!enco wOllld be an alle
gation th"t he Lrul bflcome diequalified 
for office within the tenns of ""otion lS, 
and that. hi .. lnactioll thereupon would 
Le tantamount to a non-denial of such 
allegat.ion, an<l that. a.ny action taken by 
}jin. after Buell new election would be 
heJd to be tot.> late, 

F. I.J. LATHAM. 
JA',MES JARDINE. 
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ABSENCE OF MEMBERS OF'THE STANDING 
COM.MITTEE &c. 

To H. W. BARROW, Esq. 
Municipal Secretary. 

SIR,-We have the honor to acknowledge the receipt of your 
No. ] ]47, dated thi.s day. 
. We understand that since' de!'!patching that letter you ba.ve 
received the J'esignation of Mr. Dharmsi of his seat as a member 
of the Standing Committee, a-nd this disposes of olle of the maio 
question raised, in so far as the particular case of Mr. Dllaramsi 
is co-nct"rBed; bnt in vitlw of the possibility of ft, similar question 
arising in futul'e, we will IJresently I'eply to the question put to us 
on the footing of such resignation not having been received. 

We will fir~t, however, .leal with the only qnestion which now, 
in fact~ remallls as regards the present vacancy, namely, the 
question whether the meeting converled 1'01' Monday next, on' 
notice given bifore the resignation was a.ctl1ally received, can 
legally be held. We think the meetillg Inn.y proceed and that the 
fillillg np of the vacancy at such meeling will be valid. The 
notice, it is true, states that the vacancy occurred •• by the 
departure from IIIni8 of Mr. Dhnramsi," instelld of .. by the· 
resignation of Mr. Dharamsi;" but that is not, we think, material. 
inasmuch as the business to be transacted, na.mely, the filling up 
the vaeatlcy, is sufficiently stated within the meauing of section 
36 U) of the Act. 

Mr. Dharamsi's resignation, it seems, is dRted 22no April 
]898, and WII.S left by him apparently with a clerk who through 
oversigh~ omitted to Bend it on to you until to-.lay. The fllct. 
:remaius that (though it was lJot h:1I0WII to you at the time) Mr. 
Dharamsi did rC)sign before tl.s lIolice for the meeting was issued 
and a vacancy had accordin'gly occured. It might be possible, no, 
doubt, to contend that the letter of resignation constituted liD 
reBignation a.t aU ulltil it was delivered, but we do- not think such 
an argument should prevail, ulld we are of opillion that the 
validity of the meeting alld of the appointment which Inay be 
made thereat could not be successfully impugned. 

We will now consider the quellt.ion raisen ill your letter on the 
ft)oting of the position oC Inatters when that letter WIlS written. 
Mr. Dharamsi was known to have left India by a cet'tnin steamer, 
but no intimation had been received as to wllere he was g-oillg and 
for bow long. Under such circumstances, we do- not thihk it 
could be Jegally a~umeJ that bis seat was vacant. He might 
have changed his mind and returned from Aden, or, so far as waa 
ofliQially kUOWll, might. ha.ve b~eu ba.ck iu Bombay long before 



580 

the expira.tion of the three months mentioned in section ¥;.( h). 
1n this respect it will be noticed his caso differed mnterWly frorn 
the cases of Sir Benry Morland !lnd Dr. Cowasjea Hormusjee-
the subject of our letters of the J5th April ~89V 8

0

nQ 211d
o 
~ou. 

1891.-in each of which caSf';S there was anIDtelltJOn (o#iclaUy 
or demi-officially commnnicated as we undertltand ) to be ab(fell~ 
from India. for a prolonged pelojod-in the fOlomer c~8e six m0r:'.th~ 
and in the latter thre\ mOI,ths-such avowal bewR, we tblnll~ 
equivalellt to an intiml\tion that the member of the Standing ' 
Committee in questiun would be incapable of acting as jj~ 
during the period mentioned. _ 

We consider, therefore, that if Mro Dharamsi had not, in fa.ct. 
resigned, it would [Jot Lave been correct to treat his seat on ~he 
Standing Committee as vacant until the expiration of the three 
months contemplated by section ]1 (o).-We have, &co. 

CRAWFORD, BURDER & Co. 

ELECTION OF COUNCILLOR. 

BOMBAY, 4th April 1892. 

To H. W. BARROW, E~qo. Municipal Secretary. 
SIRt-We bave tbe bonor to acknowledge the receipt. or your 

No.5, elnted tbis dny, and to state that the information before 
ns is hardly sufficient to enable us to give a definite answer to 
the question submitted to us. 

We would in the fir;.t place point out that the last day on 
which the Corporation ciln npnoint to the vaCBDC.V in qaestiol1 
wil), in our opirlioD, be Ihe 16th instant, not tire 12th instant as 
Bug~eBted in the concluding [,ortion of .raul." letter. We a,orive 
at this conclusion thus :-1 t is to the new Corporation, II so far 
as it is consUtuted," that, nnder tlectiotl 34 (2) of the Municipal 
Act, the Municipal Comn:tissione,o had to give ill[ormntion of the 
circumstances which Iravt! given ri:;e t.o t.he necessity for tire np
poiutment of n. duly qualified !,crson to fil! the vacancy (see our 
lett,er to the Cuwmi ."sion(;ll', duted 23rd February 1892, written 
afte~ consultation with counsel) ; but as the new Corporation did 
not come iuto existence as such until the first iustant, they 
could not receive informll.tion of the circumstunces before that 
da'y i the 15 days time contemplated by section 34 (2) could ooly 
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run, i~refore, from that date (let April), 110110, having Tegard·t& 
8eo~ion 5$ (I), will expire at the end of the 16th April. Tue 
C6mmissioner's,intimation, however, to you as Municipal Secre
tary must. we think (notwithstanding that it was received on 
2St.b'ultimo), be taken as communicating sucb information to 
th, n_w Corporation as on 1st April. 

-Yon 8tate that on receipt of the f)omm~sioner's intimation, 
tire Presidellt gave notice that at the meeting called for the 6th 
instant he would' move that the Corporation do proceed to fill 
tlni' VaoaDcy. You refer, no doubt, tn the President of the late 
'Corporation, as the new Corporation bas not as yet got a Presi
dent [Section 87 (J) ] ; if the notice so given by him was given 
before 1st April. it was premature, for, as we have seen the Cor-. 
~poration (i,e., the new Corporation) could not. receive the inform-
aU6n before that date. it would, however, have been quite com
petept to the President of the late Corporation (assuming he is, 
as' we believe be is, member of the new Corporation), to give such 
notice in that capacity on or after tile 1st instant, and if the 
notice was 80 given by him and has boen specified in the notice 
of busin!¥!s for the meeting of the 6th instant, under section 86 
(j ), or in a supplementary notice under Section 86 ( It), then there 
is no objection to the appointment being proceeded with at that 
meeting; if, on the other hand, the notice of the (late) l-'resident 
was given before the 1st April, or if given on or after that date. 
has not been duly notified under Section 36 (j).or (Ie), thell it will 
110t be competent to the Corporation to make the appoilltment at 
their meeting of the 6th instant, but a fresh meetillg (not neces
sarilya meeting of urgency, as the time does not expire till 16th 
iusta.nt) will have to be called for the purpose. 

It may at first sight S99m to be an anomaly that, while the 
Commissioner's intimatioll, t.hough dated and received before, 
should be taken to have effect ou the ]8t April, yet the (late) 
President's notice should not llave similar prospective effect, but 
a Httla reflection will. we think, show that the latter is on an en
tirely differellt fooling from the former. '1'he intimation from 
the Commissioner to you, a permanent officer of the Corporation_ 
might well be given in anticipation of the new Corporation 
coming into existence, so as to have effect from the com
mellcement of their tenure of office, but no notice based on such 
intimation could, we toilll., be valid uliless given nfter such inti
mntion was effective, nor we think could a member of the COI'PO
ration who was abont to retire froIU o1OOe give valid notice of a. 
motion which he would brillg forward on a date subsequellt to 
such retirement, and in another capdbity, namely, as a member 
of the new Corporation.-
We have, &c., CRAWFORD, BURDEll, & Co. 
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Be RIGHTS OF THE STANDING COMMITTEE 
TO CALL FOR RE PORT S'., 

To H. A. ACWORTl!i, Esq., 

SO, ESPLA.NADE ROAD, 

BOMBAY, 22nd October 1892. 

Municipal Commissioner. 
SIR,-Referring to your No. 6717, dated tlae 27th June Jut, 

and subsequent correspondence on the 8ubjt!ct Gf the case for 
Counsel's opinion on the questions as to the legal position of the 
Standing Committee BS regards callirrg for l·epods. we have the 
hODor to forward herewit.h a copy of the case .ubmibted by U8 to 
the Advocate.General, Mr. Lang, and of his opinion thel·eon. 
dated the 19t.h instnut.-"\Ve hA.ve, &:c .• 

CRAWFORD, B"URDER & Co. 

BOMBAY M UNICIl'ALITY ere-Jlc:t,·te THE 

STANDING COloU\UTTEE. 

Re QUESTIONS AS TO RIGHT OF THE 

STANDING COMIUTTEE XO CALL FOB 

REPORTS. 

By a resolution of the Standing Committee, dnted ~nd' June 
1892, it was resolve(}: "That the Mllnicipal Commissioner be 
c. reqnested to obtain alld submit to the Committee 8S early 8S 

.. practicable the opinion of the Advocate-General on the follow· 

., iog question, viz.: Whether the Standing Committee has the 

., right to clIll foz' reports from the Commissioner and throngh 
U him from other' Municipal officers (I) 011 matters fal-ling within 
.. the powers and fUllctiollB of the COlllmittee; (2) · on matters 
U which come before the Committee for consideration, diape8al or 
., report. eilher on reference to the Corporution or a.t fibs instance 
•• of the Commissioner; alld (3) generally as to the ri«bt of the 
., StlLudillg Committee to call (or reports, informa.tion, returr.8 • 
• , &c., from the Commissioner and other Municipa.l offieers." 

Seotions 42 to 48 inclusive of the City of Bombay Municipa.l 
Act, 1.888, deal with tue constitution and appc;illtment of the 
8taudwg Committee, the appointment of their Chairman, the. 
retirement of the members by rotation, the replacing of members 
60 retiring, the filling up of ca.sual vaca.ncieil in the Committ.ee 
and the duration of their oafee. 

8ection 49 contains provisions regulating the proceedings of the 
StaJ,ding Committee Ilnd empowers them (i.nter alia) to make 
such regulations as they think fH "with refpect to the scrutiny 
of the "Municipal accounts," and prol'ides [sub.claose en)] that 
the Commi8sioneJ' sball have the same right or being present at. 



588 

a meeting of t.he Standing Committee and of taking part in the 
discussions thereat as a membel' of tile said Ck)[umittee, bllt that 
be Fhall not be at Jiberty to vote upon or make any proposition 
at su,ch'meeting. 

Section 64 provides lsub·section (1)] that "the respective 
" functions of the severnl Municipal authorities shall be 8\1ch as 
•• nre specificaUy 'pre!!O'ribed in or under this Act," and by sub
"sectioll (2) declares that "except 8S in tIfis Act otherwise ex
" pressly prav.ided, the Municipal Government of the City vests 
.. in the Corporation." 

Sub-section (8) provides as follows :_U SubJect, whenever it ill 
.. in this Act expl'essly 80 directed, to the approval or sanction of 
•• the Corporation or the Standillg Committee, Rnd subject .1so to 
.. all other restrictions, limitations Qnd cOllditiells impo.;;ed by this 
.. Act, the entit'e exe(:utive power for the pm'pose of carrying out 
II the provisions of this A.ct vests in the Cammissioner," who shall 
alao perform and exercise certain special duties, powers and 
functions therein specified, and amongs't others he is required 
Lclause (c)] on the occurrence or threatened occurrence of any 
sudden flIIFident or unfol'eseen event involving or lik~ly to illvolve 
extensive damage to any property of the Corporation or danger 
to humnn life to take immediate actierI, II reporting forthwith to 
.. the StandillgCommittee and to the 'Corporation when he has 
." done so." 

By section 65 the Corporation are expressly 8nthorized to call 
for extracts from proceedings ot' the Standing Committee and for 
any return, statement, account or repor't connected with any matter 
with which the Standing Committee is empowered to denl. 

Section 66 also expressly authorizes the Corporation to call on 
th~ Commissioner (a) to produce records and documents, (b) to 
furnish returlls, statements, &c .. and -(c) "to furnish a report by 
.. himself, or to obtain fr'lm any head of a department. subordinate 
.. to him and furnish with his own remarks thereon, a report 
.. upon ally subject concerning or connected with the administra
.. tion of this Act, or the MUllicipal Government of the 'City." 

Tbe functions, duties and powers of the Standing Committee 
specifically prescribed by the Act, are (stated briefly) as follows ;

SectioJ!1 21 (4).-Approval of fees prescribed by Commissioner 
, for copies of Municipal Election Roll. 

Section 28.-Appl'oval of remuneration to polling officers, &c. 
Section 59 (1) (a),-Assenting to grant of leave of absence to 

Commissionel. ' 
Section 64 (8) (c).-Receiving reports of special measures and 

e:;;:penditure taken and incurred by the Com
missioner in emergenoy. 

Section 69 {c,).-Approval of contracts .illvolv~ng more lhan 
1\s. 5,000. 

(d).-Contracts for less to be reported Lo theql. 
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Section 70 (2).-Cornmon seal to be affixed in presence of 
two members. 

Section 72 (3).-Authorizing contracts without inviting tendere. 
Section 77.-AppointUlent of Municipal Secretary. 
Section 78.- Do. of Sf,cretary's subordinate staff. 
Section 79.-Sanctioning schedule of desigaation8 of officera 

alltt their BlllarieH, &c. 
Section S1.-Framing regulations for grant of leave to officen, 

&c., &c. 
Section 88 (2) (a) & (b).-Approval of dismissal and suspension 

of certain officers. 
Section 84 (2).-Granting leave to officers not appointed by 

Commissioner. 
Section 90.-Approval of rates or prices of contracts for acqui

sition of immoveable property. 
Section 91.-Approval of applications to Government to acquire 

under Land Acquisition Act. 
Section 92 (a).-Leases of propp.rty of Corporation for.p'ot more 

than a year to be reported to them. 
(b).-Sanctioning sales of property for les8 tban 

Rs. 5,000 and leaees for wore t.han one but 
not more than :3 years. 

Section l1S.-AH cheques to be signed by one member at least. 
Section 114.-Approval of deposit 01 Municipal money at 

Banks or Agencies outside Bombay. 
Section 1I6.-Members signiug- cheques under f/.p.ction 113 to 

satisfy themselves that payment duly autho
rised. 

Section 117.-Special expenditure by Commissioner for eeTtain 
purposes-to be communicated to them forthwith. 

Section 122.-Sanctioning investment and disposal of surplus 
mOllies. 

Section 12:3.-Prcscribillg manner and form of keeping ac
counts. 

Section 124 (S).-Examination Rnd review of Commission&'s 
Annual Report and Statements of Accounts. 

Section 125.-CommissiolJer's estimates of espenditure, in
come, &c., to be laid before th.,m. 

Section 126.-Consideration of snch BRtimates and power to 
req ui re further detailed information froUl 
COlllmtssiolier. 
Framin.f1 Bud/ld Estimate. 

Section 181.-Power to recommend increased or additional 
grants during an of'ficiul year. 

Sa.ction IS2.-Sanction for expenditure of unexpended portioDS 
of grants. , 

Section 133.-Power during official year to reduce or uanifer 
budget gra.nts: 
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Section ]S4,-To represent to Corporntion when circunistances 
show the neces;;ity for ro·adjusting or pro vi
riinlJ; additiona.l func1s durin~ 1\11 officia.l year. 

Seetion 135 ()),-To condu(\t weekly scrutiny of Municipal 
UCCOlllltS: (2) for tlJis purpose to hnve access 
to all nccounts, &0., ant! Commissioner to 
furrliHh tlrMn IIDy explanf\lion they may call for. 

Section ]37, -AurlilOrs to repol't and furnish information to 
them, 

Section ]58 (2).-PowOt· to prescrihe ~enel'al conditions in 
rell'ard 10 a.llowance of 1/5t.b dt'awback of 
gell e rttl tn.x ill cer'tain cnses. 

Section 16 J (2) -Power to pr'escrihe fee for inspection and 
extract!! h'olll assesslIlent book. 

SectioJl ltiO.-Power (a) to regulate cases in which walier to 
he }'IIlid for by mensur'emeIJt i IIstead of the 
wat.er tux, (h) to appl'Ove composition of water 
tax, (2) to [-,I'eserine cOllditions ill regard to use 
of \yater. 

8ectio.1l 170.-Power to preBcribe rate at which wnter to be 
, clrar!!cd for to Government alld Port, 'J'rllst. 

I::iection 172 (1).-A ,;proval of flpecial rates for levy of halll.l
l;;hor tax in cer'tai'. cases. 

Section 18.1}.-Approval of compositioll with livery stable keep
OJ'S. &c,. ill respect of tax 011 vehicles alld 
slHmals. 

::;cction 186.-Apl'ro\'l\1 of fees to be prescribed by Commis
sioller for inspection slid extracta from vehi
cles 8.1I(i animal tax book. 

Section 195.-A,.proval of rules in respect of refund of town 
duties. 

Section 213.-Approvnl of mQde of management and eontrol of 
collection, &c .• of tolls and town duties. 

8ection 216.-Approval to writing off of irrecoverable taxes. 
Se-.:tiou 2~3.-ApprO\'RI to l'emoval of buildings, &c., erected 

o\'er 11 uDicipal dr'ains. 
Section 226 (2).-Approval to requisition for taking order for 

, drai1l8 in alongside of or under streets. 
Sect.ion 227 (b).-~ppt'OVA.l of mode of connecting private 

street drains witl. Municipal at'ains. 
Section 229.-Approvnl of demolition of draiu connections made 

in cOlltravcrrtiOD of tlle Act. 
8tJct.ion 230 (l).-Approvn.l or authorIty to carry private drain 

through laud of another. 
{5".-ApiJrovtll of requisition to divert such dl"ain 

wh~n lalld required for building. . 
Section 233.-Approval to the closing or limiting the u·se of 

~istillg pl'ivnte drains. 
Section 238.-Approvnl ~( authority to person other tha.n 

OWller to lise II. dcain. 
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Section 24a.-Prescribing c;:.nditions in respect t'O drains pass
ing beneath buildings. 

'Section 254.-Appro...-al to opeTlin~ or removal; &0., of parts 
of hUildings for purposing of inspection of 
drains. &c. 

13ection 268.-Approv!ll to removal of buildings, &c., over 0. 
MiJnicipal water main. 

"Section '276.-Prescrihing rent tu [,e charged for use of Mu
nicipal water IIleter",. 

Section 279.-ApprovRl to cutting off private water Aupply in 
certain cases. 

Section 300.-Approval of reqnisitions to Bet forward build
illgs. 

Section 30S.-Approval of Jevele. direction, ~c., fixed by Com
missioner fOl' [lew privtlte strep-ts. 

Section 3115.-SanctKmilig l'eqlli.,;itions to oWlIers of premises 
adjoining- private streets to level, metal, &c., 
such streets. 

'Section 335.-Approval of removal, &c., of buildings over 
M nnieipal gns pipes. " 

-Section 344 (l).-Approval of fees prescribed by Commissioner 
for forms of buildillg notices. 

Section -848 (1) (b).-Assent to disupprovl11 of new buildings 
inconsistel.-t with provision of pToper streets, 
position and direction of which not yet 
determined. 

Section 351 (2) .-Approval of buila:in~s erected contrary to Act. 
Section i152 (l ).-Approval of requisition to open or pull down 

building- work to asc~rtain if Act contravened. 
Section 355 (2).-Approval of refllsal to grant license a.s licens

ed surveyor. 
Section 356.-Approval- of regulations for guidance of licensed 

Surveyors. 
SectIon 357.-Prescribing fees to be paid to licensed SllrveYOT6. 
Section 'S64.--Heceiving weekly retm'll of fires from Municipal 

Commissioner. 
·Section 377 (] ).-Approval of requisition to take order with 

neglected private premises. 
Section 881.-Al'proval of requisition to cleanse, fill up. &l~" 

quarry-holes, &c. 
Section 382.-Approval of requisition to discontinue, &c., 

dangel'ous quarrying. 
Section 397 (2).-Approval of fees to be determined by Com· 

missioner for use of washing places. 
Seotion q{)3 (1) (d).-Approval to 8uspeneioll of licenses for 

private markets. 
Section 406.-Approval of market regulations. 
Section407(a)_-Approval of staliages_,&c.,inMunicipal markets. 

(b).-Appr-oval of farming, do. do. 
(c}.-Approval of priv'ate sale of "right of using stall, &c. 
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Section 427 (l).-Approva.l·of fees for disinfecting articles. 
Section 493.-A pproval of agreements for aooepting expenses of 

. works done for private persons by instalments. 
Sec lion n01.-Approval of payment of compensation not other

wise provided for on acconnt of damage by 
reason of exercise of powers given by Act. 

Section 517 (1) (I ).-Approval of withl1rawal or compromise 
of claims exceeding It's. 500 for penalties 
under contracts. -

{It).-Approval of a.dmission or compromise of 
claims, suits, &c., against Corporation or 
M unici pal officers. 

(j).-Approval of institution of or withorawal from 
or eompromille of suits, &.e., by Corporation 
01- Municipul officert!. 

(k)_--Obtain legal advice or assistance. 
The functions of the Standing Committee is thus prescribed 

roilY apparently be summal'lzod somewhat as follows :-
The scrutiny of Municipal accounts; the appointment of cer

tain officers; assent to grallt of lelAve to the Commissioner; 
the exercise of a control and sHpervlsion over Municipal 
contracts; over expenses of Municipal 80ltahlishments; 
over acquisitioll of immoveable property; liver disposal 
of M ulJlcipd property; over allowallce of drawback 
of genern.l tax; over cel-tain fees; over remuneration to 
J)oIling officers; over charges for water and Halalkhor 
and vehicle find animal taxes in spec.ial c.asos; ovet' 
the cutting off of water-supply in certain casss; over col
lection of certain toll; over refund of town duties; over 
the writing off of irrecoverable taxes; over certain matters 
in cOrlnectioll with l\'lullicil'al and private drains and re
moval of buildings over certain drains, wlltp.r mains and 
gas-pipes alld of hnii(lings erected in COlltravention of the 
Act and of pOI-tions of buildillgs for inspection of drains; 
over licensed snrveJors; over mode of dealing with neA'lect
ed and dfillgerous premises in certain cases; over private 
and Municipal markets in certain matters;. over payment 
of compell4ution Hot otherwise provided for; over mode of 
recovery of certain expenaes; and over certain legal pro
ceedings_ 

Primarily. it would seem the Standing Committee is a. Finance 
Committee for the purpose of Bcrutinisiug and eontrolling the 
Municipal accounts, or of checkiug ,tlie Municipal reveLlue and. 
expenditure and reportillg thereon to the COI-poration. 

/3e?lntdl'lf. the StanQ.,ing Committee's duties are administrative· 
wlthw eertain limits (see sections 77, 78, 81, 83 P!) (b), d4, 158. 
]69, 243, 3(7), and it has, it will Le noticed, in some caser. the 
power of initiating Io'ction. e_q., the Standing COlIlmittee may sus
pend an offioer (s"c. 83) (b), it may reoommend that a budget 
grant may be increaeed. 01- an additioDal budget grlUlt ma.de (sec. 
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1'31). it may reduce a budget graM (S(!c. ] 38), it mAy represent 
to the CorporatioA that the incom(J' of the year will llOt suffice to 
meet expenditure (sec. 184), and so on. 

1'hirdly, it is a Committee vf cQutroi over the Commissirmer 
by giving or wit.hholding approval or sanction ill respect of 
certain matters as to which i'n carrying on the duties and 
powers imposed and econferred on him by the Act, it would 
be impossible or inconvenient for him to refer to tho Corporation 
as a body. to dtlcide on snch matters. ]n re~8nl to Borne" of 
their fUllctions. tbe Act, it will have been noticed, requirfl9 
the Commissioner to report "or communicate" or give 
.. detailed information I. or .. explanation" 01· furllish .. weekly 
returne" to the Standing Committee. sea sectiolls 64 (3i(c), 69 Cd), 
92 (a), ] 17. 126 (1), 136 (2) tUld 364, alld in 90 far as he is 
thus expressly directed to report, there can, of COUl'ae, be no 
question a.s to the legal right of the Standing Committee to call 
on him to do BO. As a mlttter of COl1rse, the Commissioner alway!,; 
in such cases does report, and indeed in other matters coming 
before the Standing Oommittee in regard to which there is no 
such direetion in the Act, he bas always ueen ready ~) affol'd 
to the otanding Committee, whether ill the shape of reports or 
otherwise, any information which they desire. 'l'here ie no 
instance on record of the Commis8ion~r hoOYing refused to furnish 
any report called for by the ~tu.llding Committee, nnd Couns~l will 
understand that the prescot questions are submitted for hie 
opinion not in consequence of twy particular i1lstR.DCe or case, 
but becauBo it has been rleemed desirable to ascertain the If.lgal 
position of matters. n,:t outside its disl"net sta.tutory functions, 
the Standing Committee aISt) sometimes bas to deal with a nluubel." 
of questions \l"hich arise either on references made by t11e Com
missioner or references mado by the Corporation. The secolld 
question is, whether in dealillg with these, they ha VB any lega.l 
right to call for reports. 

Lastly. individual members of the Sta.ndirlg Committee oftel} 
give Hoticss of motion which eitJJer directly call f~" a report from 
~he Commis8ioDel: or iuriirectly involve one. The third question 
18, whether th.ere !s any legal l'ight ill the Standing Committee to 
call for, or o.bhgatlOn on the COtnlllissio!ler to furnish, Btlch repol'ta. 
. S~ct,ioa 66 (l) (c) of the Act, as has alren.dy bean Doticf'd, gives 
In dlstlnct snd express tenl1S to the Corporation the power to call 
()n the Commissioner to furnish It report "by himsEllf Ol: !lny head 
.. of a department 8ubo,'di'Il!l.te to bim npon any subje::t COllcerll~ 
.. ing or connected with the adminish"ation ot" this Act or the 
... Municipal government of the city." and this provision, coupled 
Wlt? ~he absence of any statutory provision expressly a.ssiglling 
a BlIlhlar general power to the ~talldilJg Committee, has hithel'to 
!>een regllrd~d by the Commissioner as i!ldica.ting that such power 
IS .nC?t to be mferred from the, geucral provisions of th'e Aot detel:
millIng the powers a.nd fUDChoDS' 01 the CorporatioD or StllIldiug 
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Committee respectively; if this iR not so, it bas been suggested 
there would ha.ve Dean 110 lIeed for the express eflllctmellt embodied 
in section (;6 (}) (0) or for the express pl"Ovisions already noticed, 
requiriug the Commissiollel' to repOl't, &0., to the Sta.nding Com
mittee ill respect of oertain specified matters. 

Counsel is requested to arlvise whether the Standing Com
mittee bas· the legal right to call Jor reports from the 
Conn.oisFlioner a.nd through him frow other Municipal 
officers :-

1. Ou matters falling' within the 
powers and functiolls of the COIumittee 
other than those in respect of which 
reports are by the Act expressly pa-o· 
vid .. <1 for, 

2. Ou matters which come hefore 
the COlnroittfle for consideration, dis
posal or report, eiTher on reference by 
the Corporation Or lit, th .. instance of the 
COIDtUIBSiop.er, and. 

3. Gen"rally a. to the right of the 
Sta.nding COblmittee to ca.ll for l'epOl'ts, 
informatiou, returns, &c., from the (JOW

mi~"i"uel' anll other Municipal officers. 

OPINION. 

I think th .. Staniling Committee bas 
Dot the leg .. l l"igilt to ,"t'Iquire the Com
mi.sion .. r to furnigh a report either hy 
himself or by one of his 8ubordina.to8 
in allY CUe in whiuh it i8 Dot expre-ssly 
}wovided by Lhe Act that a report is to 
be furuisLel'l to it. The puw .. r of .-..quir
ing the Commissioner to inrJlish "report 
is given by section 66 (c) to the Cut'pora
tion, and if a report is required by the 
Standing Committe .. , which the Com
mi~sioner ueclille"" to furnish,. t.he ouly 
course for the Stanriing Comntittet· to 
adopt i .. to re'} ueet th" Corporation to 
eMI for it. 

BASIL LANG;. 

19th October 1892. 

BE APPORTION OF SAVINGS ON LOANS SANC
TIONED FOR SPECIFIC OB TECTS TO UHAR

GES FOB. LOAN 'VOHKS ARISING 
ON OTHER HEADS. 

CASE Fon COUNHEL'S OPINION. 

Prior to the pas~ing of the present Municipal Act (Bombay 
Act III of 1888). lO~\lI@ were granted to the Municipality \lnder 
specia.l Acts, viz., Bombay Act III of 1870 (an Act to secure .the 
payment t~GoverDmellt of certain sums of money by the Oorpo
ration 0 f the J uaticea 'ofthe Peac.e for the City of Bombay), Bomba.y 
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.Act II of 1872 {an act to IIAcnre the paymen.t to Government of 
certain additional Stlm8 of money l,y the Corporation of the 
Justices, &c.), Bombay Act II of ] 880 (the Bombay M uuicipa.
Jity.'s Consolidated Loan Act, 1880), ILHd the Local Authorities 
Loan Act XI of 1879, amended b} Act XV of 188u. Expelldi
ture on acconllt of such loaus did not appear in the Annual 
Budget, but the amoullts thereof were e~pellded 011 works. &c., 
sanctioned by the , ;~rpora.tioll and Government. In 1880 Mr. 
(now Sir) Charles Fnrrau advised the CorpOl'ation that the con
solidated 100.0 uuder Act II of 1880. could be temporarily appro
priated for ordillsry expenses of the Municipo.lity, and subse
quently restored (I'om ordillary municipa.ll"eVenUe, but they could 
not be permanenUy applied for other than the purposes (or 
which the funds were borrowed without the approva.l of the 
Government of India, though, in tbe absence of an .. express 
.. contract binding the Municipality to use the money borrowed 
•• in a particular way, a Cuurt of Law might not perhaps inter
" f6re to restrain such a.n application." Under the then Town. 
Council's resolution No. 1360 of 12th October 1887. the Munici
pal Commissioller was rt:lquested fur the first time to av,pend in 
the Budget for 1888-89, then under preparation," roughly a.p
c. proximate estimates of income and expenditure on a.coount of 
•• loan works under constrnction for the BRme period." Sinc& 
the passing of Act III of 1888, under which the Corporation was 
granted special borrowing powers, the income and expenditure 
on loan works have been regula.rly budgetted for separately from 
the ordinary income alld expenditure. The unexpended balances 
of the ordinary expelJditure grauts, as well as tbose of loaa 
works expenditure, have Leen renewed by the Standing Uom
mit tee evel'y year under scotian ]:32, and since 1894-95, when 
the Commissioner was adviHed that such expeuded grallts, if re
quired to be renewed beyond the following year, should be sanc
tioned by the Corl,oratioll, this has always been done. The 
savings on the different loan works ha.ve, with the sanction of 
the Corporation, been from time to time appropriated unde~ sec ... 
tiona 131 and 133, either for meeting exce~8es on works sanction
ed out; of one alld the snme or other ]~aDiI, or fOl" meetillg the cost 
of new permanellt works costing over Hs. 20,000 each, for which 
freuh loans would btlve otherwise been required to be raised. 

In accordance with the above practice it was t.he Municipal 
Commissioner's intention to utilize the saviNgs tbat had siDed 
accrued on different loan work!!, or other lIew works of a perma
nent cha.racter; consequently in the introductory remarks to the 
Budget Estimate for the ensuing" year submitted by the Commis
sioner to the Sta.nding Committee he stated as under:" It will 
co be observed that in the Loal! Works Statemellt I have only in
c. clu'ded works authorized to be carried out of alrea.dy sa.llctioned 
.. loans. I do not propose to carry out an,! more ,~oan works 
(C during tbe eD8uing yea.r by ra.isiug a. fJ:eah 10a.o. I sha.ll aub-: 
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Ce mit sep!\Mlte proposalI'! to cmrry ont l'!!lecially urgent worl~8 at a 
c, COfIt of rupees three lakhs out of sn.vin~s already accrned on the 
.e different loan works." In continulltion of the ahove bnci~et 
remarks, the Commissioner submitten proposnlA for carrying 
"Ont certain wOI'ks J1.S per his No. 19,077, (illted 19th Decemlter 
] 895, a printed copy whereof is herewith fo",,,arcted for COl1l1sel'!t 
information. From the attached printe,d copy of the procee
dings of the Corporation, dated the 6th Fe!)runl"Y 1 ~96, it will be 
observed that they have Ranctioned all tbe drainnge items de
tailed in list II Sl\bmitten with the Commissioner's No . 19,077 
quoted above, and that the consineratioll (If tlte water worl{s 
item of Rs 57,000 lul.s been deferred until the alljourned meet
ing pending tbe receipt of certain informotioll reqtlired by them 
on the subject. While comillg to the item of Rs. 50,000 (or the 
purchase of new pattern hydrants, they postponed the consideration 
of that and the remaining three items as per their resolutions 
Nos. 12,923 and 12,924 fOI·warded herewith until the joint opi
Ilio[J of Coullsel was obtained as to the rj~ht of tile Corporation 
to appropriate saving on loans sanctioned for specific objects to 
charges.(or loan works ariSing on other heads. From the ac
companying copy of the case laid before Mr. Farrall in 1880, it 
wiH be observed that he was there advising mainly ill reference 
to the diversion of monies borrowed (llld secured under the Bom
bay Municipality's Consolidated Loan Act, 1880, though the 
question waa alao put to him with reference to loans raised from 
the public with ihe sanction of Government (see query 3), anti 
his reply to that query was that such loans could be legally di
verted to purposes other than those for which th~y were raised 
when no cOlldition to the contrary was imposed by the leuder. 
but that it would be R breach of good faith towards the latter. 
As regards loans raised from the Government of India, Mr. 
~'arran seems to hal'e thought that tho difficulty could 
be got over by getting a Government Resollltion avprnving of 
the diversion, but, wilere the public al·e the lellders, it is Ilot 
l1ery clear that he considered, the approval of the Government 
of India would Bufficiently cure the defect though the 10llns in that 
case also would have to have been with the Government of India's 
sanctioll. It would not, however, Jor obvious reasolls be practicable 
in such a case to obtain the express approval of each lender. The 
poiuts on which the Corporation now wish to be ad vised have re
terence Gilly to loans raised (with the sanation of tile Governmentof 
India) from the public. It i3 submitted that, so fo.r as the ques
tion of good faith is concerned, theTe Is·a wide distinct.ion between 
0. diversion which involves an abandt)'lment of the original object 
and the Bubstitution for H. of anotber and the mere utiliza.tion for 
anotber purpose of allY saving or excess remaining over after the 
original object haa been carried out and satisfied. ABsumingr 

however, that Cou~sel coneur in Sir Charles Fa:crau'B views as 
expressed 80 ~hat opinion. it is presumed they would be of opinion 
hel"e, as he apparently wall there, that, whether the money be 
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hen'rowed from the GU\7ernment of India or fmm the public witb 
tbe sanction of the Govel"nmellt of Iudia, it wouln lIot he proper 10 
permanently divert fwd apply mOlley borrowed· for 0. specific 
o\'ject for other thall the purposos lor which such woney wns 
bori'owed withuut thA npprov~l of the Govel"t..Iment of India. 
'l'here is, however, a. distinction between the circumsta.nces 
ohtailling now lIud those ulider 'which :Mr, Farrall Willi asked to 
advise, namely, tbat"1:J\3re the bot"rowing is expressly and avowedly 
under l\Hd fOl' tile purposes of the Act, Rnd pl'esumably, tl)f~rerore, 
the monies borrowed mURt, as reglu'os theil' expenditure, be sub
ject to the provisioDs of tile Act (tlld, amongst others, to tue 
provisions of Seetioll 183 as to reduction alld traDilfer of budget 
grants. 'I'he lellders mUllt, tlIel"efore, it is submitted, be taken 
to hn.ve lent with full knowledge that the mOlley might thus be 

"transferred alld could hn.l'dly therefore c4!Jrnpiain of a breach 
of faith if u!l(j:tp~uded savillgs were apPl-oprio.ted to other 
puq:~o8e8. 

CouDsel are now requested to advise the Corporation. 

QOE.RIE~_ 

1. Whether, where money has 
been bOl"roweu by the Co"porntioD 
from the pn hlic nnder tho UOtTOW

iog powers contained in the prc"ent 
lIlunicipal Act, alld the Rmonllt EO 
borrowed is found to be more Llmu 
is RetuRl1y required £01: the "p(lci fie 
purpose for which the honow
~ng was saBetio:;:] ed, the approprill
tiOll by the CorporatioD of the 
811ving or excess for lneetillA' elJnrges 
for lonn works arising on other 
11el<<18 would invotve (t, j'rer.ch of 
f"ith towlll'ds the lenc1 e l's if made 
(aJ with or (b I without tilt:' 'lallction 
of the Governmcut of ludia, 

2, Whetber Ilss11miD~ CouDse] 
think snch appropriation can I.e 
Dladc, bnt ';>Dly -with sn<!h slLn<!tion. 
the Coa'XlV,"ation caD DOW j)l'0l'c riy 
resolve to so aPtrropriote "mclt sav
in:;:", temporarily aDd" liuhject to 
.. refnnil an<1 Rdjnstrcent hereaft.".r 
.. in case tlw Government of'IlIdia 
.. 011 applicatio" to be made to tlJeru 
.. for that pUl'I,ose sball nut approve 
.. of sucll 'Rppropriation"" 

ANSWERS. 

I, When the mODElY 110.8 beeD 
b~rrcwet1 bona fide with the inten
tion of e:tpcnc1ill~ it on tbe objec!; 
fu," which the loan is raiseu and 
more has heen borrowed than -is 
required, we a.t'e of opinion .hat 
there is no breach of fa.ith in spe:cIu
iug the !Htvings on IWIDe capital 
account, The lllODey is the Muni
cip:J.iit.>'s, nnrl they are elltitleu to 
spelld it. Thore might be possible 
cllses where a breach of faith might 
be COrDlnitted in cnsee where the 
bOI'rGwiDg was not bona fide for 
the pnl"l'o[Se stnted" hut witu tho 
illteD tiO'l of usiul< the money fvr 
Borne other purpose; , · ' 

2. 'Ve don't think the RllnctioD 
of the Government of India. i8 
JleCC6sar'y. 'Va thiok Govel"UWl;ut 
h .we nothing to do with the 
cxpenditure of the mOIJ(,y after it 
lHtR been bOI'f'()wed, aud no legal 
rlght to illterfe,·o. No dotlbt if 
tllO Municipnlity ~ot the Govern
ment sanction for a lOUD for object 
A and spend it on B, the Govern
ment might refuse their sanction 
on the next, ocoRsion the Muni
cipulIty wanted a loan, lmt they 
would, in our opiuion, bll.ve no 
l",:;ht to Inte:fere with the ex
penditure of a lotl.n ollce ·obl.ained, 



3. In ease ConDsel should b e of 
opinton that suo~ appropL'iatioll 
(.,veu with the approval of t.he 
GOVel'UI-:.lent of Indiaf wO'lld be a 
breach of faith tow ... rds the public 
ft'OIl~ whom the wOlley was borrowed 
l.Iow should lIuch lIa~iDg 01' exe..,ss 
lJ" 40pplied or dIsposed of? Sho uld 
it ho luvestell or setlap"rt as a !'tnk
ing fU1lIl or adc.Utionnl Ainking 
(lIl1d to secnre rel"lyule Tl t of th& 
lORn in respect of which the exce8S 
occurred l' 

4. ShOllld the nppt'oval of the 
Governlllent of Itllha be o htaiueu 
in r e f'pe c t of, the appropriatlOD8 
alreMly nmuo as stated in Lh e sa 
in"h'uctioll8 of I:ItI.vings on loan 
"",orl'8 'I 

And to adviso geD{)rally. 

23roi April 1896. 
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3. NOli uooessary to aDswer this. 

4. We are of OptnIon tha.t it 
should nut. As long &8 the M'lni
cipiUity act bona fide in the exer· 
cj"", of their iJor'l"owiog power~, we 
think they are on~it1ed to spend the 
surplus uf a loan as they choose, 
bu t we should adviso, ad 8. IDa tter 
of procantion, that sucb expendi. 
tu~" he made Oil permanent or 
capital [lc(',ouut and not to meet; 
cl,at'ges properly dt",)itable to reve
nue. 

BASIL LANG. 
J. D. INVERARITY. 

TRANSFERS OF BUDGET GllANTS:-RE CHAR
GES INOURRED IN ONE YEAH DEDrrADLE 

TO TH.E GRANT FOn THE FOLLOW-
. ING YEAH. 

CASE Fon OPINION 010' COUNSEL_ 

In the a.nnllBI budget eRtimllte of the Municipality for the 
officia.l year from lst April ] 894 to 31st March 1895 is a. " bud
get grant" of Ha. 3,000 for .. Repairs to wPoter-postf!, Persia.o 
wheels, &0." 

By the 1st November 1894 the greater part of this 8um. 
namely. Be. 2.810-12-2. had been expended j in December there 
were further bills for Rs. 8411-1-6 on the same account, and on 
the 1st February ] 895 it was tlstim ated that a. further Bum of 
Rs. ],000 would be required up to 31st March ]895. The total 
()f thesefiguJes (Rs. ~,151-13-8) thus shows a.n antioipa.ted excess 
Qf Ra. 1,151-13-8, which it 'Wsa -proposed should be met from 

75. 
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'savings on the .. Road-watering" grant for the year. The 
'Standing Committee were tberefore asked to sanction, and- on 
the 13th March [purporting to act under section 133 (2) of the 
Municipal Act] did sallction, suhject to the approval of the Oor
poration. the transfer of Rs. 1,152 h'om saving8 ill tile grant for' 
.. Road-watering," and tbeir re~llltion to that effect (copy here
with) explains that tbe escess was due to (1) Ra. 751~2-1 of the 
expenditure for 189S~4 beillg debited to the grant for 1894-95 
and (2) increase of repairs to water-posts, &c. 

The Standing Committee's Resolution came before the Corpo
-ration on the 8th April 1895, and the Corporation (see copy of 
Resolution) referred it back to the Standing Committee for report 
as to whether their recommendation was legal nnd valid. The 
-Commissioner then called for a report all the subject from the 
Acting Chief Accountant, who, on the 6th May 1895, reported as 
follows :-" It bas been the practice in the Municipality to debit 
past year's charges to current year's grants with the sanction of 
the Commissioner when there has been no balance in the past 
year's grants to meet the same. It seems, however, to me 
that this practice is contrary to the provisions of section 115 

'Of theMl.inici-Section 11 r._ -" Except as hereiuafter provided, no pn-yment 
'<:Jf any Bum shall be made by the ConlJlli~H;Ol1er out of the pal Act -quoted 
Municipal Fund unle!!B the expenditure of the same ill covered in the margin. 
"by a current budget grant." No section co!'-
responding in its provisions to section 115 above quoted existed 
in the old M uuicipal Act. -

2. This is, however, a lE'gal question, and 1 would there
fore suggest that the Municipal Solicitor'S opinion be obtained 
'on the point." -

The matter was then referred to us, and on the ] 8th May we 
advised (copy herewith) to the effect that the proposed transfer 
"Was a legitimate aod a proper one, and that tbe grant as thuB 
supplemented would be :properly o-pplica))le as well to tho pay
ment of ·charges incurred in the past aa of those incurred in the 
-ensuing or current year. . • 
, This letter was forwarded to the Corporation with referenco to 
their resolution of the 8th April, and they OD the 8th July resolv
ed (copy herewith) that the Coltlmissioller be requested to obtain 
the opinion of COIlDsel 011 the points therein referred to. We will 
now refer Counsel to the provisions of the Municipal Act whieh 
appeal' to bear upon the question. 

By section ] 25 the Commissioner is required on or before the 
10th November in each· yea.r to lay before the Standing Com
mittee-

... (a) An 8st.imate of tho expenditure which must or should in 
his opinion be incurred by the Corporation in the Dext 
eusning official year . 

., (b) An estimate of all balances, if any. which will be avail
able for re-approprialion or expet'iditure ~c. tho com
mell(lement of ihe next-ensuing official year. 
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., ee) A statement o.f proposals as to the taxa.tion which it will' 
in his opinion be necessary or expedient to impose 
under'the provisions of this Act in the said year," 

Under section 126 the Standing Committee are to consider the 
estimates and proposals of the Commissioner and, having regard 
to all tbe requirements of the Act [amongst others the obligation 
to provide for thf) lighting, watering, atl"d clea.ning of public 
streets, section 61 (n)], are to frame therefrom. subject to Bucb 
modifieation and additions a.s they think fit, a budget estimate of 
the income and expenditure of the CorporaLio[} for the next official 
year. This budget estimate is to propose rates at which Munici
pal taxes are to be levied and the articles on which town duties 
are to he charged, to provide for loans and to allow for a cash 
balance of at least a lakh of rupees at the end of the year. The 
budget estimate as finally approved by the Standing Committee 
has then to be priuted and a copy sent to each Councillor. 

The budget estimate (section J 27) is to be laid before the Cor
poration at a Meeting in January not l&t61' tha.n the ] Oth. 

Section HIS deals with the fixing of rates of taxes by the Corpo
ra.tion and section 129 with the final adoption of the budget 
estimate, 

Section 180 provides tha.t "any sum entered on the expenditure 
Of Bide of a budget estima.te which ha.s been adopted by the 
.. Corporation shaH be termed a budgot grant." 

Sections 181 and 132 do not Beem to be material to the present 
question; the former autborizes the Corporation during an official 
year to increase a budget grant or make an additional budget. 
grant for a I:Ipecial or unforeseen requirement. and the latter, in 
the case of unexpended balances of budget gra.nts, authorizes the 
8~anding Committee to sanction their expenditure in the following 
year for the completion of the object for which the grants were 
made. 

Section] 33 providfts that-
4< (I) The Standing Committee may, if they think necessary 

" at auy time dudllg the official year,"-

• • • • 
"(b) transfer and add the amount or a portion of the 

.. amount of one budget grant to the amount of aoy 
II other budget grant in the budget estimates,'· 

II Provided that-
•• (c) due regard be had when taakin.g any such. • • 

.. transfer to all the requirements of this Act • 
.. (d) the aggregate sum of the budget gra.nts contained in 

.. the budget estimate adopted by the Corporation 
•• sha.1l not be increased, exoept by the Corporation 
.. under section 131 ; • 

" (e) every suc.b.. • • transfer shall be brought 
-.. to the notice of ~he Corporation, at their next 

Of meeting, 
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., (2) If any such • • !If tnmsfer is of an amount exeeed
"illg Re. 500, the Corporation may pass, with reg:ard. 
"thereto. such order as they think fit. and it; 
•• shaH be incumbent. on thE> Standing Committee and 
" the Commissioner to give effect to thE> said order." 

The doubt in regard to the transfer in question expressed by 
the Chief Accountant;'n his report of the 6th May 1895 seemB to 
have arisen from the fact that expenditure for ] 893-94 has been 
debited to and paid out of the budget grant for 1894-95, and 
might not therefore perhaps be properly regarded as expenditure 
covered by a. " current budget grallt .. within the meaning of Hec
tioD )]5. It seemed to us, however, that a liability incurred in 
1893-94 and which would have to be met in ]894-95 was an ex
penditure which must or should be incurred in the latter year. 
and consequently that the estimate of expenditure prepared by 
the OommissioDer under sect.ion 125 (a) for the year 18941-95 
should include uDder the head of "Repairs to wat.er-posts, Per
sian wheels, &c.," not only expeoditul.'e for which liability was 
expected to be incurred on that account during the year 1894-95~ 
but also, so far as was then (early in November 1899) ~actica
bIe, expenditure for which it was prt)bable the liability would 
have been incurred, though the expenditnre itself would not ac
tually have been disbursed, by the end of the year ]89!3·94. 
and that, when such estimate of the "Commissioner was embodied 
by the Standing Committee in their budget estimate framed 
under section 126 and the amount of 8uch budget estimate un.lor 
thilS head was adopted by the Corporation, the 8um so adopted 
became a •• budget grant" for the year 1894-95 and as sllch pr,J
perly applicable to liabilities under that head, whether incurL'ed 
in 1894-95 or the previous year; in other words, that the expres
sion .. current bUdget grant" (section ] 15) mealls the budget; 
grant current at the time of the actual expenditure without re
ference to the time when the liability for such expenditure was 
iDcurred. 

Connsel is requested to advise the Corporation. 
OPINION. 

QUESTIONS_ 

(1) Whether charges incurred 
(but Dot paid) during a pu.rticular 
yea.r in excess of a budget grant for 
that year can properly be debitAd 
to (i. e., paid out of) tho bUdget. 
gra.nt under the liillome hea.d t01" the 
ne~t offioial year. 

ANSWERS. 

(1) I am of opinion that it caDDot 
be so debited. The intention of tho 
Act is that the Corporation decides 
how much cxpendltl1re !!hall be 
incurred on a particular object in 
the year. and I tbink that expendi
ture if'! i.ncurred when you become 
liable to pa.y, although the d!1.te of 
payment is postponed. I tberefol"e 
&hink tho Commissioner has no 
power to have mure work rlone than 
IS provided for by the budget grant 
for a year in"that pll&ticular year. 
I don't gather from these instruc
tionl! whetber iii flf.ct there was any 



(2) Whether in the particular 
ease referred to in the abo,e ins
tructions the liability, amounting to 
Rs. 751-2-1 (Eee Standing Com
mittee Resolution of 13th March 
1896), incurred but not paid in 
1893-94 vias properly paid in 1894-95 
out of the budget grant for this 
latter year and was when so paid 
expenditure covered by a .. cunent 
budget; grant." 

{3\ Whether, on its being :found 
that, in eonsequence of sllch pay
ment and of the increaseu expendi
ture on repairs found necessary in 
1894-1.16, Lhe budget grant for the 
year would be insufficient, the 
Stauding Committee were legally 
justified, under section 138 (1) (a). 
in sanctioning the transfer (subject 
to the Ilppr\lval of the Corporation) 
of Re. 1,15~ fl'OIn the budget gl"£lnt 
f"r .. Road waterillg" to the; buJ
get grant for " Hepairs ~to water
posts, Pel'sian whcels, &c." 

And,to adVise gencl'ILlly. 
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agreement to postpone payment {or 
the extra work done in 1893-94 
until H!94-95, or whether the hlns 
merely remained unpaid during the 
former year. In the former oase 
it might perhaps be argoed that the 
expenditul'e WI<S eApenditure which 
should be incurred in 1894-95, as I 
~otice that .apparently payment of 
Interest on loans whIch fall due in 
a particular year is treated as ex
penditure incurred in that year, 
although th., liability for it is deter
mined by a previouFi agl'eement. 
The meaning of" incur" given in 
the diotionaries is to " renuer 
liable to "-literally" to run into." 

(2) I am of opinion it was not. 
as I consider the expenditure cover
ed by a ourrent budget grant in an 
it6ID like this mean.. expenditure 
in resl,e"t of liability inouI"I"ed in 
the year covered by the budget for 
work dono in that year. 

(3) I am of OPlDIOD they could 
not provide for the payment of the 
exoess expenditure incurred in 
1893·94 in this way. 

I think my view of these sections 
is supported by section 1131, which 
..hows that, If Lbo budget grant for 
a particular yeaI' is found too little, 
tbe proper course is to ask the 
Corporation in that year to increase 
the budget grant. It Beems to me 
ql.<ite "ontrary to the spirit of the 
Act f'Jr the Commis!I;oner to exe
oute extra works and pay for them 
out of the budget. grant for next 
year, as I t.hink those who vote 
for the grant would naturally think 
they are vot.ing for the expenait.ure 
he incurred (in the sense I put on 
that WOl'd) in 'hat year. It may 
be of courae tbaot the Commissioner 
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To P. C. Jl. SNOW, Esq., I.C.S., 

mentions in his Gstiin1lte that 8' 
portion is required to' meet ex
penditure of the previous year, uDd, 
jf he does so, I think the norpo
rativl< would have power to Rano
ti<'n it, but, apart from that, I think 
the buduflt grant only (lovers work 
contracted to be doue iD the year 
covered by it. ' 

J. D.INVERABITY. 
27th July 1805. 

18th Ma.r/1895. 

Acting Municipal Commjssioner. 
BIR,-The question appeare to be whether chargee incurred 

during a particula.r officia.l year in excess of a budget grant for 
tbat year can properly be debited to (i.e., paid out of) the bud~et 
grant under the sa.me head for the next official year. The Com
missioner's estimate of expenditure on which the. budget il! based 
is " an estimate of the expenditure which must 01' should. in his 
opinion, be incurred by the Corporation in the next ~nsuing 
official year" [section 125 (a), Municipal Act]. Now it seems 
to U8 clear that a charge incurred. but not paid, or, in other 
words the expenditure for it,-" must or should be iu.curred'· in 
the Dext ensuing year and that such expenditure consequently 
may properly be. and indeed should be, budgetted for in 'the bud
get estimate for such ensuing year. The budget grant for the 
ensuing year should, that is to say, provide for the expenditure~ 
not only of BUms the lia.bility for which is to be incurred in the 
ensuing year, but also for those the Jiability (but not the expen
diture) which has been incurred in the c.rrent or previous year. 
In tbe case of tbe particular budget grant in question, as the 
amount of it was found to be inBufficient to cover all this ex
penditure, it WitS legitimately and properly supplemented by a. 
transfer under section 133, and such grant as dO supplemented 
appears to us to be properly applicable. as well to the payment 0-

of charges incurred in the past, as of those incurred io the en
suing or ourrent year.-We 'have, &C., 

CRAWFORD. BURDER, AND BA.YLEY. 

TIME BARRED CLAIMS. 
80, ESPLANAD£ ROAD, 

Bombay, 11th July 1894. 
To THE MUNICIPAL COMMISSIONER, 

.Be OlailU for compensation by the SCO~TISR OnPHAlUOB 
SOCIETY. , ' 

BIR.-We have the honour to forwa.rd herewith copy~'ca8e and 
opiDion df CaUDse) (Mr, Invera.rityj upon. this Bud the limitation 
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qnestion,and -also as to the legal power of the Corporation to pa,. 
~laimB baned by limitation. 

~t will be Doficed that the practical effect of connspl's opinion 
is that section 527 does not apply to eases of cQmpensstion, alld 
that the ordinary limitation of 8 years applies. This is in dis. 
tinct opposition to the opinion of the Advocate General, datell 
the 2Srd day of April 1894 (a copy of whic1i we sent to you with 
onr letter of the 25th April 1894), and of the ruling of the Chief 
Justice Sir Michael Westropp and MI'. Justice Green in Sorabji 
Nussel'wanji Dendas V8. the Justices of tho Peace for the City of 
Bombay, and also of the 2nd Judge of the Small Cause Court in 
Bnit No. 7888 of ]894., Sewii Hema v. tbe Municipa.lity, a copy 
of the Judgment in whioh case was sent to the Executive 
Engineer with our letter of the 12th May] 894. 

We may mention that in discussing the opinion unofficially 
with counsel, he stated tbat Lhe claim of the Scottish Orphanage 
Society was not one for .. compen"o.tion" so as to bring it within 
too decision of Sorabji Nusserwanji Dundas VB. the Justices oftha 
l'l:!aee, &c., but was oDe for damages for breach of contract to 
pay a c'1lrtain agreed sum of money upon tbe performance of 
certain conditions by the Society which they had peformed, and 
that, consequently, such breach of contract eould not be said to 
be an .. act done in pursuauce or ex.ecution or intended ex.ecution 
... of the act or in respect of any alleged neglect or default in the 
co execution of the act" within the meaning of section 527 (1) 
of the Act. 

With rega.rd to counsel's opinion that the Corporation ,can 
legally pay debts due by ~hem although barred, he unfortunately 
cites no authorities, merely stating that the Limitation Act is 
intended to be a. defence against stale claims. That, no doubt. 
is the case, and the 2nd Schedule to the Limitation Act 
specmes tue periods when various claims are to be con
sidered stale. In like manner, section 527 (]) (b) of the 
l1ll:unieipal Act, specifies tbe time when claims under that sectiOJl 
are to be considered stale, and we imagine that there is a very 
Bubstantial reason for providing a special limitation in Munioipal 
cases, partly, no doubt. owing to the necessity for providin~ each 
year in the budgf't for all liabilities, and partly to the difficulty 
t.hat would be eutailed if a Corporation like the Bomba.y'Munici
pality, dealing with the innumerable matters that arise yearly, 
were liable to h~ve claims made beyond. the period provided. It 
is bue that there is 110 Ja.w tha.t reqnires a debtor to plead the 
statute, but the diffi~tllty we have in accepting the opiai'ln is 
that the Corporation are not in the position of ordinary debtors 
dealing with their own money with no olle to account to for it. 
They are trustees for the public of tho Municipal funds for parti
cular purpOies. If·counsel is right, where are the Corporation 
to draw the line at 2 years or p years or 10 years. {.$, may 
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equally be an admitteJ debt at the end of 10 years, alld, of course, 
Liwitation does not extinguish the debt, it only uars the remedy. 

The legal member's of the Standing Committee' will appreciate 
our difficulty in accept.ing an opiniou upon Buch an importa.nt 
matter' without any Bubstantial authority being brought forward 
by cOllnsel to support their opinion. As to whether or not sec
tion 527 applies in cQses like that of the ScottisL Orphanage. 
we would suggest that, if there is any claim pending in which 
t.he amount in question is over Rs. 1,000, the same should be 
disputed so t.hat the opinion of the High Court, on revision from 
the Small Cause Court. may be obtained a.nd thus settle the 
questiDn for ever. 

We return the pa.pers.-We have, &c., 

CRAWFORD BURDER & Co. 

Rc the SCOTTISH 

t. Whether upon the;"fo.cts 0.3 
allUve .. tated the claim of the Scot
tiBI~ O.phano.ge Society is or i~ not 
baucd by limItation. 

2. If Dot so barred. could the 
SOC1ety file n. !'<uit for tLo a l,'O)unt 
of tho compf'Jl", .. tiou llU(ter M'l:t.on 
r.Z7 of the Act, aud, jf 'HI, wh e u 
would the" cau",,, of !U,tJou .. within 
I3(l<:Livu 527 (1) tb) be deemed to 
have arisen? 

3, When a claim fOl' campen
Ration is harr"d by liwlLalwn Imvo 
the VOrplll'R.Liou nuy lc:~lLl powel' 
under >.Iection 501 ur l1l)(l or any 
other ClrCnmlitnucCR to pRy !Ouch 
claim, and, if so, uuder whut Cil'

cutLIstances 1 

"I, 'Generally upon any point 
whIch nmy occur to couusel on tho 
abuve facts. 

July Gth 18D4. 

ORPHANAGE SOCIETY. 

1. I am of opirdon it is !lot har
re~ •. Sections 527 and 504, in my 
O1'lD1OD, do not apply wbe1"_ tbere is 
an agref'meut aB to sum to be paid. 
I am of opinion that wbere there is 
a.n a~l'eemeDt to pl\y and receive a. 
BUm!\S cOlllpen!\atlon the ordinary 
liru.itation of three ye .. rs npplies. 
I;!el'8 the agreement was to pay when 
tltlo was shown. That title was 
S~OWl\ ill April 1894. I am of opt
Ilion .time rnus fl·oD.L tbat dl\IA, 

2, I think they can Ime inde
pendently of Rect-ion fJ27 on the COD· 

tract, The cause of action, in my 
opiuion. al'ose in April 1894 when 
tho conditioll was perforwe,l on 
which the }Jt'omise to pay was made. 

a. I am of opinion tbe Corporl\
tion call legally PRY debts duc by 
thorn althougll barred . The Limi
tation Act is intended to be defence 
~g>lin"'t "tal., claims, but if the deb, 
16 !tn !tdmitted one. there is no law 
which requires the <1ttbtor to plead 
the Btatute, I think section !>O1 
would cover 8uch a payment bllt 
apart from that seoUoll I think it is 
no I.rel'cb of truBt to pay u. barrod 
debt in a proper CD.I$O out. of Munici
pal fuuds. 

J. D,INYERABITYI 
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TANSA LOAN. 

BOMBAY. 221td December 1891. 
To SORABJI NA.VAROJI COOPER, E::>q., 

Chief Accountant, Mun~cipality. 
SIIl,,-With reference to the l'apflre which your clerk left with 

us aI. few days ago and to the interview whidl Mr. Crawford had 
with you Ot! the 19th instant on the Buhjf:'ct of the arrangements 
to be made ill c()nnection with the 6th instalment of the 'l'ansa 
Loan, and the Municipal Building }<'lInd Loan, we have now the 
hOllour to express in writing our views upon the several ques
tions Wllich h8.\'e suggested themselves and which were discussed 
between us:. 

As to the time within which the loans must be raised, it ap
pears that, in accordance with the rules prescribed by Govern
ment the time at which it WIlR pl'oposed to rtLIRe the mouey was 
'duly spe".ified in the applicatioHs for sanction, namf)ly, in each 
case" between July aDlI December 1891." The sanction of 
Governmellt has been accorded on the footing of theRe uppli
cations and is therefore 11. sanction to the raising of the money 
during tbe period specified alld no othel', and, this being so, wo 
think it iEi essential tilut the loans be raised and tlJe debentures 
issued as of som8 dat.e before the close of Decem ber* ] 891, other
wise fresh applicatiolls, fresh pUblication and fresh SUl1ction 
would be necessary. "Ve do not, however, (aftel' tho explana
tioD you Iluve given IlEi as to how mattt'rs st.and) consider that 
tLere need be any difficulty in fulfilling this condition RS to time. 

As regards the sixth instalment THnsa Loan, t,hc r.ase we 
believe stnnds thus; Borne 2] lakhs out of the whole amount of 
tlljS installllel1t (25 laldls) have already been provided out of 
Burplug funds nud tho actultL balance to lJe provided for the work, 
80"'far as this loan is cOllcerlled, is tLerefore only aboll t 4. lakhs, 
and this Bum we understa.nd it is propos eo to l'z'oviue from timo 
to time as n·quired from surplus casb balullce or, it necessary, by 
sale of aeuell lures. 

We can s~e no objection whatever under tLese circumstances 
to the debent1nes for tho whole amount (2v lak!'8) helllg iSI-l11 €ri 
8S of dato 2·1lh December 1891. The 'l'a.llsa 'Vorkti will thOll 

• be credited as of that date with the fill! IlMouut of the sixth in
stalment. while the new debentures beal'ing intere8t frolIl lolt 
January 1892 will t,al:e the place of the lll0I1f1.\'8 witlldraWll for 
Tanaa in anticipution, from surplus cash lmlullce and will also 
represent an aJditiuual resen e of surplus flmds to tbe extftnt 
of the undrawn alld unexpend.?d balance of the 21) lukhs, the 
~hole being ~Jl]S held in the form of d~'LelltureR available for 

.. At a per8Q~al iut"l'vicw thu /3ulioitur. st'ggested :lHlt Dccewbe., 

76 
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disposal in the market gradunBy as oecasion offers and as neces
sity requh'6s, and by tllis means a mOl'e fa,'ourable rate will 
necessarily be pl'ocurablfl than if the whole of, the oebentm'es 
were placed in the public mffrket together. The transaction as 
t.hus effected will practically amount tu nothing more or les8 than 
this, that the sixth instillment of the Tansa Loan will be duly 
l'Bised wiihin the ti~e limited while the amount p;reyiously bor
rowed from surplus funds wjll be made good, and, tOgether wit.h 
the balance necessary to make up the 25 lakha, wiU, ss such 
surplus funds, be illvested in public securities bearing the iriterest 
wbich, in terms of the Government sanction, will be prol,erly 
chargeable against the Tansa Loan. 8uch interf!st being thus 
in the result saved to the COl'pol'fI,tion in additiO'Il to the 108s 
which would otherwise ucerne from placing a large loan in the 
public market all at Once. '{'his arrnngement, while giving 

" effect to the conditions of the Government sallction as regards 
the time of raising tile loan, will also, we consider, he in CODl

plete accord not only with the Rpirit but with the letter of tbe 
Statlaing Committee's Besolntion No. 3639, ontf'd the 8th July 
1891, f01' that Resolution merely snnctions the Commis8.ioner'$ 
proposal" not to raise for the present ally loan ill tYJe public 
lJlarket. 

The only possilJle oLj ection which it occurs 10 119 might be 
suggested is, that tbe npl'licatioll nnd consequently the snnc~ion 
was for tbe raising of tbe loan from the public,-"but when it is 
borne in mind that the surplus moueys are in reality the moneys 
of the public and that sectioll 122 of the Municil,al Act gives 
express power t-o illvcst Fueh Burplus mone~'B (inter alia) in 
•• any Bombay Mll11icipul Debelltur€S," ~e think it would be held 
that the transaction does not in fact involve any contra.vention of 
the terms of the sanction. 

The above remarks apply with <,qual force to the Municipal 
Buildings Lonn, the debelllures jn rCt'peet of whicb may, we tbink, 
in Iil,e manner be issued as of date 24th December If'.91, 1;he 
loan being h'eated fiS raised on that date, and the ' proceeds being 
invested as SUI"plus mOlleys. 

We have altered in red ink and returned hnewjth tu'" /O't"1n$ 
of the debentul~es in \:,>:e ill respect of the 15itl ldng Fund, one of 
them adopted for the lJl,'estm~Tlt ill the Tanss. Loav and the oiher 
in the Municipal Building I,onn. We thillk tbAt, as thus a.ltered, 
they will serve resl'ect).vely as tbe forms to be edopted ill reapect
of the investwent of surplus moneYf< in tLe ~'aDsa Loan ,( 6th 
instalment) and Municipal Building Loan. 

We return the papers left witL us. 

We have, &0., . ... . 
CRAWFORD, BURDER & Co. 
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OPINION. 
By section III of the Municipal Act all the moneys of the 

Corporation frOoUl whatever source derived constitute the Municipal 
fund and by section 118 it is lawful for the Corporation to 
expend the same (subject to the conditions imposed by other 
sections of the Act) on any of the purposes men tioned in sections 61 
62 and 68, which include the COllstruction and maintenance .of 
water works (section 61, clause b), alld I aD! therefore of opinion 
there is nothing illegal in the Corporation spending the pOl,tion of 
the Municipal Fund on the TansR Water Works. and I don't think 
this conolusion is affected by section 121 which olily requires that 
no sum shall be credited or debited to the accouuts opened under 
that seetion with a separate or special heading. The moneys stand
.ing to the cr<>dit of such special accoullts still form a portion of the 
Municipal Fund. The surplus moneys at anyone date to the credit 
of the MUllicipal Fund is apparently composed of the balances ap
pearing to tile credit of all the special and general accoullt kept of 
dIe Municipal Fund, less sHch portion of the Municipal Fund as 
may happen tc' have been expeuded 011 other Municipal works and 
which. ill the ordinary COUl·se. would be deLited to the special 
accoun~of tile work (if sllch account had been opened), or if 
Dot, to tbe general account. SIJOuld such expenditure have been 
made, it is clear that the account would flOt show froII'. what 
particular special accounts surplus balllnce the money had been 
taken to expend upon another work. fOI' by sectioll 121 no debit 
entry could lib made in that special account, debiting it with a. 
sum withdrawn for anoUler purpose, but n€vel·theleSB the 
accounts of the Municipal Fund as a whole would be correct 
and, if at any time it became necessary to provido money for the 
special account whose surplns money had been used us part 
of the Municipal }1'uud if not fot·thcowing from the Municipal 
Fund, would, lIO donLt, he replaced by borrowing IUODf~y 011 the 
aocount of the work for which the money had at the eadier data 
been expended. I therefore see 110 ohjection ill law to the Cor
lloration using any portion of the Municipal Fund for the purposes 
authorized by the Act quite independent of any headings of 
account which have been opened for the sake of cOllvenience, bear
ing in mind that no credit or debit ell try can be made in any special 
acooullt contrary to section 121. Such special account will, 
therefore, always show what sum stands to its credit and what 
ought to be fort.hcoming when requit'ed for the pur~ose of that 
special account, and, if in fact it lfI lJot available by reason of the 
mOfltly having been used for another 8.ceount, that other account 
'Would have to be debited with the loan necessary to make good 
what is required. 'l'here Hlay be sOllie difficulty in adjusting 
What interest is to be credit.ed or debited iu theHe mattei'S, but 
that canDot affect legality or illegality of the use by the Ca,:po
ration of the Municipal fuud. 

2. In the view :r take of the" matter the Corporation here have 
used. portiOD of the municiP1l1 iund 011 wOl"ks.a.uthorized by the 
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Act, and they have used moneys which originally were intended 
{or another purpo~e. but which were not immediately required. 
When the money is required for carrying out.. that other pur
pose, they can replace it either by borrowing it or :from. tbe 
funds in hand if sufficient. 

S. I am of opinion that the Corporation bave not,' in respect 
of, this particular expenditure, exercised their borrow~g powers 
at all, and that the Itan they intended to raise and I.asked the 
sa.nction of Government for has never been raised. nor were they 
bound to raise the 10Bn if they {ouno, as they did, that the 
moneys to the credit of the municipal fund rendered such loan 
un necessary. 

4. The attempt to make it appear there was in fact a loan 
from the Municipal Commissioner to the Corporation in my opi
nioD is a nullity. 

5. The municipal fund is held by the Oorporation by the 
terms of section 111 in trust for the purposes of the Act. How 
the MunicipaJ Commissioner can lend a portion of that fund to 
the Corporation pa.sses my comprehension; he ba.s DO power to 
do so. 'l'he Oorporation cannot borrow from itself a p~rtion of 
the municipal fund which is aJready vested in and held by it. 
Such a transaction in my opinion is not in exercise of the bor
rowing powers given by chapter 6 of the Act at all. It is 00-
"Vious that, by such a. tra.nsaction, the liability of the Corporation 
is in 00 way increased. If they choose to pay in\prest on th&ir 
own moneys, it only goes out of one pocket into another; the 
total of the municipal fund is Dot aff~cted by such payment or 
receipt of illtereRt. 

6. The Corporation bave no power to issue debentures except 
for money borrowed under chapter 6 of the Act, section 108. 
clause 2. I consider the debenture in question of nO effect. 

7. The viElw that I take of this question is one which could 
Dot be put conveniently in separate answers to the questions 
propounded, which are framed from quite a different point of 
view, and 1 have therefore not aDswered the questioDs separatelY.. 

J. D. INVEBARITY. 
January 28th, ]893. 

Subsequently on 21st April ]898 the joint opinion of Counsel 
was obtained IlS under :-

1. Whether the municipal deben
tures now representing ~inkilf'l!: fund 
and inllurance fund inveatoU'nts which 
have flOC been purchased in the mal'ket 
but purport to ha.ve been issued a.t par 
direot in favour of those fuod" respecti
vely #re legally valid and effectual. H .... 
'there been in fact any borrowing within 
the m.,a.njng of e~pter VI of the Munici
pal Act of the moneys which those debeD.
tur-:_ purport to repre,ell.t ! 

1. We are of opinion that there ht.s , 
been no ooz-rowing of the sums whiQb 
tho d"b,,"turea in queation purport to 
represent and that in cODaeqnenea the 
said debentures are inv&lid. 



2. U ZlOt, 03.U any .tepa be now I:.aken 
t.o validate the deb"ntux-.... , auu what 
ha.ying regard to section HJ9 (d) and ( r) 
of the Muuicip"l AQil ia the proper courll" 
to &dopt in re~ard to tho sinking fund, 
and what in regard to the lh'e inllurance 
fund f 

2. What ill the legal ~ect of t11:e 
purcha"e by the Corporat~ou of the~.· 
own debentures in the exerC'Re of the .... 
powerd of inve.ting iu thei.· own securi
tie>! t Does this extinguish p,.o CClnto the 
the municipa.l debt and thue in effect 
"Cancel the debentures 110 purch"", .. d and 
render tb .. m incapable of being thereaiter 
negotiated or suld, or are they capa.ble 
of being again placed in the m"rke~?y 
thA CorporaHon as va.luable eeeuntieB 
for the amounts which they purport to 
represent' 

4,. If Counsel should oonsider thnt 
racoune to speci .. llegisla.ticm ill uec~ssa.ry 
or desirable Coun",.l are requested to 
indic .. te th'; points to wllich "ucb legi,,-
13.1.ion sh'li'ld be directed and tbe £or.r;n 
in which it should be framed. (It 11:1 
augg.,..ted .that, in caSA of such legislation 
being adopted, it migbt validate al~ the 
debentures heretofore takeu over direct, 
whe~her fOT Burpllls money/!, sinking 
fund insurance fund, or on any other 
.coo~nt and ia connection with t.he 
eseTcise of the powen. of investing in 
public securities given by section 1()!J (d), 
and section 12::1 wight expressly Ilutho
riz<'t the Corporation for the futurA to 
reserve for theru.clv<,s and to take 
up at par, either in the n".me of 
the Commissioner or otheT'l'I'IBe on 
their behalf as may be deemed best 
any portion 01' portiollB which they may 
require for their own investment. of a.ny 
future loa.ns which uuder their bOTrowing 
powers they may obtain for. It might 
also if Counsel shonld consider that 
nec~sary a.nd possible, pruvide that the 
debentures 80 invested in shall be kept 
aJive and that such inve .. tments shall 
not operate to extinguish too debt which 
auch debentures represent). 
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2. There debentures can 0011' in QUI' 
opiniou be -validated by \egial ... Uon. 

3. We are of opinion that. the pur
chase by tlw Corporation of OD." of. its' 
own debenturt:"3 causes an exbngulsh .. 
m.,nt or oancelment of the sa.me and tbat. 
such debenture t.benceforth is no longer 
a sccurit;y c~pable of being negotiated. 

4. The state of affuirs if OUr opinion 
be (1orrect is as follows :-

The C ... rporatinn cau invest "aurplus" 
moneys aud ""ilJking fund" moneys in 
public sccurities and ctln therefore 
lCA":tlly inve"t in Bombay municipal 
dc;bentures. Such d.,bentun' .. , whon 
p"rchR8(·a, are extinguish ... 1, 80 th .. t the 
practica.l reault of a purchase by the 
Corporation i8 a payment of BO much 01: 
its deot as is represented by such de
bentures. The Corporation h"", how
ever, Dot invested in rounicip .. l deben
tur'el!, inasmuch as the d"beotllres issued 
to the CorpoTation not being iuued 
against moneys borrowed 0}"6 io.valid, 

It thus becomes nece" .. "ry in our 
opitlioll tr> make prov j .. ion by legisla.tion 
for three things :-

(a) To provide that, in re8p",ct of 
any moneys which the Comnoi~sioner 
Oll behalf of the Corpcllatioll is empower
ed to invest in public securities, the B:tid 
COl'poration m&y i.8ue d"bentures in the 
name of on behalf 
of the Corporation and that such deben
tures so is .. ued 8h .. n be vo.lid and negoti
able ill all respects iu the s .. m .. manner 
as t.hou gh is" ueu tu or ill the name of 
any other person. 

Ib) To provide th"t the purchase by, 
(rr the transfer, assignment or endoree
me,,*, .0, the Bombay Municipal Cor
poration or any penon on behalf of the 
aaid Corporation shall not operate as '" 
cancelment or extingui&hment of aD7 
municipal debenture i.aued by the 
aaid Corporation, but the same shall 
be valid and negotiable in th8 Bama 
manner a.nd to the aame elttent .. 
though held by, or transferred, aaaigned 
or endoned to, any Qther ~-aop. ,. " 
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And Counsel are requested to advise 
generally, 

(c) To provide tb(.t all debenture. 
hitherto issued by the Corporation tv 

OD 

behalf of the Corpor .. tion (a lIChedule of 
which should be anne:ed) are to be 
deemed valid and negotiable in all 
respect" and in the Ba.me manner lUI 
t.hough the .. aUle had been issued a.ga.ill8t 
moneys borrowed frot» the Secreta.ry of 
State or any other penon', 

Generally we think thal1egislation on 
the lines above indiO&~ed will solve t.b.. 
difficulties past a.nd future. 

BASIL LANG. 
J. D. INVERARITY. 
J, JARDINE. 

21., April 1893. 

A Bill to supplement the provisions of the City, of Dombay ~u
nicipal Act, 1888, with respect to the Investment of SlIIk
ing Funds and Surplus Moneys, and to validate certain 

Debentures. 
WURREAS it is expedient to supplement the provisions of the 

City of Bomhny MUllicipal Act, ]888, with reRpect to tho" invest
ment in public securities of Sinldng funds and surplus moneys 
of the Municipal Corporation of the Oity of Bombay j AND 
WHEREAS it is also expp.dient to remove doubts which have arisen 
with respect to the va1iciity of certain debentures of the Corpora
tion, in which portions of their Sillkiug fuuds and surplus mone:ys 
purport to have been heretofore invested, and to obviate the ex
tinction of such debentures of the Corporation as have beeu, or 
may hereafter be, issued in or transferred to the lIame of lhe 
Corporation, or to the name of the Municipal Commissioner hr 
the City of Bombay on behalf of the Corporation in respect of 
any such investment. 

It is hereby enacted as follows;-
1. 'I'his Act may Le cited as .. The City of Bombay Municipal 

Investments Act. 1896." 
2. In respect 'of any Sinking funds which, by the City 01 

Bombay MUllicipal Act, 18~.'l. the Corporation ai-a dil'ected ot" 
empowered to invest in public securities, alld in respect of any 
surplus moneys which, by the Bame Act (as amended by the 
City of Bombay Ml1nicipal Act Amendment Act, ](93), the 
Municipal Commissioner on behalf of the Corporation it! em
powered to invest in like securities, it shall be lawful for the 
Corporation to reserve a\ld set apart for the purposes of any 
Buch investment any debentures to be issued on accE)unt of any 
loan for which the sanction of the Governor-General of India. in 
Council shall have been duly obtained under section 106 of the 
City of Bombay Municipal Act., 1888, and the issue of any euch 
debentures direct to and in the name of "'!'he Municipal Com
missioner for the City of Bombay" on behalf of the ()orporation 
Bhall not operate to extinguiBh qr ca.ncel such debentures, but 
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every debenture 80 itlsued shall be valid in ' aU respects as if 
issued to and in the name of any other person. 

3. The purnhase by. or the transfer, assignment or endorse
ment to, the Corpol'ation or to the Munieipal Commissioner 011 
behalf of the Corporation of any debenture issued by the Corpo
ration shall not operate to extin~uish or cancel any such deben
ture. but the same shall be valid find lle£otiable in the same 
manner BDd to the same extent as jf held uy, or transferred, as
signed or endorsed to, any other person. 

4. All the several debentUl'ee of the Corporation heretofore 
issued, transferred, Rssigned or endorsed in the name of the Cor
poration or in the name of the Municipal Commissioner on be~ 
half of the Corporation as specified in schedule A. and all deben
tures heretofore issued by way of renewal, con.lidalion or sub
division of any of the sRid debentul'es shall be deemed to be and 
to have always been valid and negotiable in all respects, and in 
the same manner as if the same had been issl1ed against moneys 
borrowed from the Secretary of State or any other person. 

5. 'fhe sip.nature of the person for the time being holding the 
office 0' the Municipal Commissioner for tbe City of Bombay to 
a transfer of any debenture standing in the name of the Corpo
ration or of the Municipal Oommissioner on behalf of the Cor
poration shall be valid and sufficient, notwithstanding that such 
person may not have held the said office at tbe time when such 
debenture was issued, transferred, assigned or endorsed to 
the name of the Corporation or the Municipal Commissioner as 
aforesaid. 

Bombay Act I of 1898 was thereupon passed. 

GRANT IN AID TO THE BOMBAY NATURAL 
HISTORY SOCIETY. 

OPTNION • 

.. In acknowledging reeeipt of yonr No. 7718 dated the 7th 
ultimo, we have the honour to state, that having regard to the 
provisions of sections ISO alld ] 87 "f the present Municipal 
Acts we are of opinion that it is not legally competent to the 
Corporation to gralJt money to the No,tural History Society for 
the purposes of the. Society. but we can see no objection what
ever to 8uch a grant bein~ made unoer eection 63 (d) of the New 
Act when it becomes law , and further we do not see that the 
proposal 0' the Natural History Society to charge fees for en
trance to their proposed s.ardell will in any way uff'ect the right 
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of the Municipality to make such grant provided of conr8~ that 
the garden and the Zoological collection of the Nat~rlll History 
Society are made public (as no doubt tlley will bl!!) 10 the sense 
that the public will have nccess to ~hem by paym~n~. ~s re:· 
regards the present Zoological collection of the Mur~lclpahty It 
appears to us that stl ictiy speslnog the COl'poratlon were ,not 
legally justified in ex~enrling mllnicipul tnoneys upon pro~urlDg 
or maintaining them. ' Ha.vin~ done so, however the collectlOn no 
doubt is the property of tile Corporation, and as 8UC~1 can, we 
thillk, be "<iisposed of in such Ul8uner a.s the Corpora.tIOn shall 
deem proper. 
• 'rbe result it will therefore be seen, is that, in our opinion the 
collection may be transferl'e.t to the Natural His-tory Society, 
and that when t~ New Act has he come law. but not until then, 
it will he legally competent to the Corporation to grallt a sum to 
the 80ciety for main taining the gardel\ and zoologicul collection 
which the latter propose to estaLlish. 

(sJ .) eRA W FORD AND BUCKLAND." 

RE MUNICIPAL SERVANTS BEING AMENABI--JE 
TO PROSECUTION (SECTIONS 521 AND 528). 

Re·Question whether and how far, Municipal officers and 
servants are" public servllnts" under the Iudian Penal Code? 

• CASE. 

Section ;}21 of the City of Bombay ]\fnnicipnl Act, J888 pro
vides that" the Commissioner and Deputy Commi~sioner and 
every Councillor and every Municipal officer or servant appoint
ed under this Act. alld every COIItI-actolo or Agent for the collec
tion of any Municipal tax, and every servant or otber person em
ployed by any 811ch Contractor 0[' Agent, shall be deemed to be> 
a puhlic servant within the m.eaning of section 2.1 of the In· 
dian Penal Code." 

Section 528 enacts that" the provisions contained in Schedule 
R for regulating the cOtlfltitl1lion of tIle Corporation and olher 
m.atters until this Act is brought fully into operation shall be of 
the sam.e effect as if tlJey were eoacted in tile body of tLlE; Act." 

Schedule R (section 6) ]Jrovides that the H Commissioner a.nd 
the Deputy Commis sioller, if ally, nnd all 1\1:ullicipal officers and 
servants holding office on the uay before this Act comes iDto force. 
shall be dee.med to have been appointed under this Act, alld ulltil 
an order to the coutrary is paHsed by competent authority under 
this Act, shall contiuue to hold respectively the same or the 
corresponding offices under this Act. and to .,;eceive.,the same 
emoluments. " 
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Seotions 74 to 78 inclusive provide for the appointment of the 
Ex.ecutive Engineer, the Executive Health Officer, the Municipal 
Secretary, the derks nnd servants to be immediately subordinate 
to the Municipal Secl'etary. 

Section 79 is as follows :-" (1) The Commissioner shall, as !'loon 
8.8 tllay be aftei' this Act comes into force and afterwards from 
time to time, prepare a.nd bring berOl'e the .Standing Committee 
a schedule setting forth the designations ana grades of tl1e othel: 
officel's and servant~ who should. in iJis opinion, bo maintained, 
and the atllount and nature of the salaries, fees and allowances 
which lle proposes 15l1ol1ld be paiJ to each . 

.. (2). TIle Standing COlIJmittee shall sanction such schednle 
eitbel' as it stands or subject to slIch morlificatiollS as they deem 
expedient. Providell that no new Qffice, of whio.h the aggrel!n.te 
emoluments exceed Rs. 200 pOl' mouth, shall be crea.ted withont 
the sallction of the Corporation," 

III accordance with the last melltioned section the Commissioner 
has, since the Act came into l)pel'utioll, prepared th.e schednle 
therein contem.plated, and such I:Ichedule has beell duly sanctioned 
by tho Stanrlillg Committee. 

PriOl'~o tLe Act coming iuto operation, nne Enoch SoloPJoll 
was em~)loyeJ. 8S a Huh-Inspector of Market" find Sluughter 
l1ouses, Uric! subsequently thereto he continued to be flO eornploye<i, 
his appointment being inclllded in the scherlule suhmitted to the 
i:3ta.tlllillg Oommittee as IlfOl'esai(1 under flection 70 of the Act. 

A chal'~e wa.s l'eeSlitly brou~ht against Enocll S:JIOlllon under 
soction luI of the Pellal Code for l'eceivillg a.n illegal gratifi.catioll, 
and Counsel for the defence coutended tlJat tue accused was uot 
a public Sel'Vf\,lIt ;-

(1) becnl1se he was employcll before tbe IHesellt l\lnnicipal 
Act came intu force, arHl the Act ouly applicu to 
M lluicipal officers and servallt,~ f\,ppointen ullder the 
Act alld after it came iu(o force; aud (!<) iJecHllse a 
i:3nb-Inspector of MUl1icipnl lHarkets docs f10t fall 
within either of the descriptions or persolls specifiml 
in section 21 of tbe I/I(lian Penal Code, aud eOllse
quently to read tlte IlH!ian renal CO(le (when tL'eating 
01 public servants) as iliCilttlillg l\[ullicipal offieers alII) 
servants generally and amongst tbem such !L i:\uh
Inspector would amount to e~telldillg by virtue of It 
IJocal I\ct the scope of au Act of tho Impel'iul 
Goverllment. 

Section 137 of the Indian Uaihv:tys Act IX of 1 R!)O provides 
that every Hailway servant shall u,> deemed to be n pnblic 
BerVf1.lIt for the purposes of Clrnptel' IX of the Indian l'ellnl Code. 

Sectiou 79 of the Bomhny Port 'l'rnst Act VI of 1 H79 ell acts 
tha.t "ally person employe<i under this Act, not being a p1rhlic 
servant withiu the meaning of section 2 L of tho IJl(liall l~enal 
(Jode, ",ho sltall accept Dr obtain 01' lIgl'ee to accept Ot' attempt to 
obtain from Il,lIY person, for. h~elI or for any otllet' perSOll, any 

71 
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of the Municipality to make such grn?-t provided of eours«;J that 
the garden and the Zoological collectIOn of tIle Nat~ral History 
Sooiety are made puhlic (liS no doubt tlJey wIll be) lU the sense 
that the public will have nceess to them by paym,:n~. ~8 r~· 
regards the present Zoological collection of the MUI:IlClpahty It 
appears to us that shictly speaking the COl'pOratlOI1 were ~ot 
legally justified in ex~endjng municipal tnoneys up:m pro<:urIog 
or maintaining them. Having done so, however tbe collectlOn 110 

doubt is the property of the Corporation, and as BUC~l can, 'We 
think, be disposed of in Buch malloer as the Corpora.tlOo sha.ll 
deem proper. 

The result it will therefore he scen, is that, in onr opinion the 
collection may be transferr'e.i to the Natural History Society, 
and that when t.he New Act has become law, but not until tuen, 
it will he legally competent to the Corporation to grant a sum to 
the Society for maintaining- the garden and zoological collection 
which the latter propose to estaLlish. 

(sJ.) CRAWFORD AND BUCKLAND." 

RE MUNICIPAL SERVANTS BEING AMENABLE 
TO PROSECUTION (SECTIONS 521 AND 528). 

Be-Question whether and how far, Municipal officers and 
servant.s are" public servallts" under the Iudian Penal Code? 

CASE • . 
Section 021 of the City of Dombay ]\funicipal Act, 1888 pro

vides tbat "the Commissioner and Deputy Commil'sioller and 
every Conncillor and every Municipal officer or servant appoint
ed uuder this Act, alld every Coutt-actol' or Agent for the collec
tion of any l\lllnicipal tax, and every servant or other person em
ployed by ally 811ch Contractor or Agent, slJaU be dE'emed to bE!' 
a public servant within the meaning of section 2] of the In
dian Penal Code." 

Section 528 enRcts that" the provisions contained in Scbedule 
R for rt'gulfiting tbe cODstitntion of tile Corporation and olher 
matters until this Act. is brought fully into operation shall be of 
the same effect as if they were enacted in tbe body of thiE; Act." 

Schedule R (section 6) yrovides that. the "Commissioner a.nd 
tbe Deputy CommiRsioner, if ally, and an MUllicipal officers and 
servants holdillg office On the day before thill Act comes into force. 
shall be deemed to have been appOinted under tbis Act, alld until 
an ordel' to the contrary is pa83ecl. by competent authority under 
this Act, shall continue to hold respectively the Sl1llle or the 
corresponding offices under this Act a.nd to'l"eceive..the s&we 
emoluments. ,r 
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Sections 74 to 78 inclusive provide for the nppointment oC the 
Executive Engineer, the }1~xecutive Health Officer, the Municipal 
Secreta.ry, the ~lel"ks awl servants to be immediately. subordinate 
to the Municipal SeCl'etary. 

Section 79 is as follows :-" {I) The Commissioner shall, as soon 
us may be a.ftel" this Act comes into force Ilnd afterwards from 
time to time, pl'epare and bring before the Standing Committee 
a schedule setting forth the designations an-d grades of the othec 
officel's and servantg who should, in his opinion, be maintained, 
and the amoullt arid nature uf the salaries, fees and allowanceEi 
which he proposes lIhollld be paid to each • 

.. (2). The Stall ding Committee shall sanction such schednle 
either as it stanns or sub.iect to silch modifications as they deem 
expedient. Pl'ovide(l that no new qffice, of wbio.h the nggre~ate 
emoluments exceed Re. 200 per mouth, shall be created without 
the sanction of the Corporation 0" 

In lLccordalice with th~ last mentioned section the Commissioner 
has, slllce the Act came into operation, prepared the schedllle 
therein contemplated, unll such 8chedule ha~ iJeen duly sanctioned 
by the Stn.nnillg Committee. 

Priol' ''to the Act coming into operation, nne F.nnch Snlo\Uon. 
was employed as a Sub-Ill spector of l\fal'kets and Slullghter 
l1otlses, nnd suhsequently thereto he continued tn be so l"mployed. 
his appointment being illcillded in the schedule submitted to the 
~tandillg Committee as afOt°esaid under section 70 of t.he Act. 

A chnloge was re(!elltly \,l'ou..;ht against Enoch Solomon nndel' 
section lI.H of the Pellal Code for receivillg an illegal grat.ificatioll, 
auo. Counsel for the defence contended tliat tlle accused was not 
a pllblic servaut :-

(1) because he was employed before the pl'e~ellt Municipal 
Act came into force, and the Act Dilly applied tel 
M l1nicipal officers an<l serva'lt~ appointert ullder tho 
Act altd n.fter it came iuto fOl°ce; and (~) LeC~111se rt 

Sub-Inspector of lVlunicipul Markets does not rail 
withill eit/Jer of the deBeriptions 01' pe1'SOIlS specified 
in section 21 of the II/dian Pellal COlle, awl cOllse
quently to read the Indian Penal Code (when LrCtlting 
of puLlic servants) as illcl LlIiillg Municipal ofricer::; lllt(l 
servants generally and lLltlOngst them snch a t:;uh
lnspector would amount to extelldillg by virtue of n. 
Local Act tlle scope of nn Act of the Impel"ial 
Goverllment. 

Section 137 of the Indian Railways A.ct IX of ] 800 pl'OvilleB 
that every Ihtilway servant shall 0':> deemert to oe n. puhlic 
flerVl\lIt for the pnrp0ses of Cuaplet' IX of the Indian Pella} Code. 

Section 79 of the Bomllay Port Trust Act VI of 1879 Ollacta 
that Hany person employed under this Act, !Jot beillg a p,rhlic 
servant withill the meaning of section 2 L of the Indiull .Pellal 
(Jode, who saall accept or obtain 01' Dgl"t:~tJ to accept Ot' attempt to 
obtain from ally perSOll, ior. hiInGelf or for ally otllel' pel'SOIl, allY 
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gratification whntever. other than le~l\l remnneration ns 11 reward 
for doing, or forbea.rin~ to do any official act, or for showing or 
forbearing to. show in the ex.ercise of his official {unctions favor 
or disfavor to any person, Or for rendering or attempting to 
re.nder any se~vice or diseervice to .. ~ny persoll with the Board or 
with any pubhe serva.nt as sueh or with the Govet'nment, shall 
be liallIe to the 8am~ punisbment RB is l'l"ovided by the Indiftn 
Penal Code in the case of the like offence committed by a publio 
serva.nt." , 

It was argued upon the strength of the language of this last 
mentioned Act that, in the ahsellce of similar IJrovision in section 
521 of the Municipal Act, the accused could Ilot possibly, for the 
purposes of R prosecution under section 16) of the IQdian Penal 
Code, be held to be !\. pIIl>lic .servalJt, and in fu.-ther suppoz't of 
such argument the illustration to clause 10 of section 21 of the 
Indian Penal Code was pointed to as showing that certain 
Municipal officers, whose duties came clearly within those 
described, wOlolld be held to fall within the meaning of section 21 ; 
hut that other Mutlicipal officers or servants whose duties did 
not come within the terms of those described, could 'lJo~ be held 
tQ be public servaots. 

Counsel is requested to advise;-
(1) \Vhether the provi.ions of .,.,,,tion L The s",ction 5~1 rpeors to Muuieip,,1 

1)21 of the l\lullicipa.l Act apply to or officer.>;. aud AerVu,utH appoillt~d unrler 
iucludt~ Municipa.l ofHcer~ and fH"rVantA the Act} fo,clH:"dule Jt, 8\;.~cti(Jn 6, 'which is 
('mpl"ycrl "N "Llcb before anll C(llltillUE'd of Harne efteet "H of the body of the Act 
in "uch cUJploymont aftel' tbe A ('t, ""me Bay", tbat ,,11· Municipal officers and 
in f"l'e .. , or ouly tho"" appoiuk<l siuce Sf'rv"ut" bohliug office on the day b"fore 
the Act cawe iut" ol'''l'r.tion ./ tIll! Act caUle into fur"" .. hall be oceme<\ 

to have l,eell appointt"o therel11Hler. I 
am accordingly of ol,inion that "ectWll 
5:11 app]i"" to officerd and seTvantB em· 
ployed as .. uch before and continued m 
.,uell E'l1lp\"yment after the Act =me 

(2). 'Vh"t i", the preciHe l"""l "ff""t 
of Nectiou [)21 H,y.:, _·p~artl.~ th()~(~ ~inni('.ipal 
nfficeTl'~ tAil whom it {"to!:'s aPIJ]Y. A re Ow,}'" 
anH'~nah1e to pruseGlltioll ill Tt'!"1H'Ct. of 
()ffCUOl~H by puLlic :--er\'ttut,<'; nUd(T t11e 

Iudia.u P~llal Co(1t·, in'"bspt'ctlYC of 
Wh"t]WI' thdr duti" .. £.,11 witLiD cir,},wl' or 
tIle d.p~("riptiuD6 ~ct out in :section 21 of 
the Cod,,? 

(3). IR it arlvi"n.hle or lH'C<'P8"TY to 
amE'lid tL.", M IInieip"l Act ill or,l"T to 
reu<h'r J\Iunicipal 8er\-aDt~ n-mc])a.ble to 
pro{Jsc~cution ill resp(!l.ct of otf.1H·E'~ hy 
IJuhlic sel'vKntR n..R d~fil1€'d in tho Illdia.n 
Pellal Code; and if BU, .. Lolll<1 the amuud. 
mont be by ,mbstitutiug for "ectinu 
5!!1-a section silniln.r to section l:~ '1"
of the Port Trnet Act-or in wI, at other 
way f 

And to advise gem·rally. 

intu operation. 
~. I think ~ectiun 2] of the Indian 

Pella.! Code must lit, looKe,] to alone for 
t.he ,h'fiuitioll of }>Ilhlic Aervant, and tbat 
n MlInjcip,~1 offieoT is not Hable to pro,,~. 
cutiou aR ~lIch nules!§;"he CO Illes \.\o'ithin 
t}lC (letlnitioll therein contaiue<l. I (10 
not think thrt.t the pr()vi~i(jlJs of section 
~l, Indiall I'eu,,] Cod .. , can be extended 
by ~octiou 62], Bowl,,,y Municipal Act. 

3. J ,,110<11<1 say that, a .. action similar 
to ~"cti"D 137* of <he Port 'i'rust Act 
Wau ld he n. rle .. irablo substitute for 
~c"ti()ll 5:::1, Bombay Municipal Act. 

(SU.) JAMES .TARDINE. 

30t" Marck ] 892. 

• TAi .. ~l:lOuld be ",'cLi<1u j 0 "'\1<1 not "t"ctiOD 137, 
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No. 2687 OF 1892. 
GENERAL DEPARTMENT, 

BOMBAY CASTLE, 3riZ At/[Just 1892. 
To JAVEnILAL UMIASHANKAR YAJNIK, Er;q., 

Pl'esident, Municipal' Corporation of the City of Bombay. 
SIR,-In acknowledging receipt of your lette!' No. 1898, dated 

8th JUDO .1892, in which you ask, 011 llebAlf of the Corporation, 
that, in order to render Municipal servants amenable to proseou
tions in respect of o(fencllS by them as public servants as defined 
in the Indian PennI Code, Gover[lInent may be pleased, whenever 
the amendment of the City of Bombay Municipal Act, 18B8, may 
Le under consideration, to strike out therefrom section 521~ and 
insert in place thereof the section drafted in your letter; I am 
desired to ask you wbetber in practice, section 521 of tbe Act 
h8s been found unsuitable, and wbat advantage it is oonsidered 
that the proposed change will have over the existing Iaw.-l 
have, &c., ' 

D. MACKENZIE, 
Chief Secretary to Government. 

No. 4931 OF 1892·93. 
llO~IBAY, 16th 'August 1892, 

Forwarded to the Commissioner for favour of report. 
JAVEB.ILAL U. YAJN-IK, President. 

No. 11008 OF 19TH AUGUST 1892. 
Forwarded to the Solicitors for favour of report with special 

refer.ence to the cllse of Enoch Solomon, in which the question 
first arose.-H. A. ACWOHTII, Commissioner. 

BOMDAY j 19th Allg1~l>t 1.'192. 
To H. A. ACWORTH, Esq., Municipal Commissioner • 
• Sm,-In returning tbe letter from the Cbief Secretary to 
Government which was forwarded to us for report, under your 
No. llOOB, dated the 19th instant, we have the honor to state 
with reference to the provisions of section 521 of the Municipal 
Act, that practical difficulty bas already been experienced in the 
prosecution of a Municipal servant for accepting a gratification 
and thereby committing au offence punishable under section 161 
of the Indian Penal Code. 

The case in which this difficulty Krose was that in which Enoch 
Solomon, late Sub-Inspector on the Market establishment, was in 
November last pro~ecuted for receiving a bl·ibe of Rs. 5 from 
a woman, who was interested in a meat stull at one 06 the 
markets. In that case co,lOsel for the accused contended that 
section 521eof the Municipal Act notwithstanding. he (accused) 
WIioS Dot 80 public servant ~itbin.the meaning of the Indian Penal 

Re Section 
521 of the 
lIfullicJpol 
Act. 

Municipt>l 
servl1na. a.m· 
enable to pro
secutiou. 
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Code, and consequently was not amenable to prosecution under 
section 161 of that Code, and though eventua.lly the a.ccused was 
discharged on other grounds, the Ubief Presideney MAgistrate 
was inclined to think this contention was well founrlerl. 'The ex
pression .. public servants" is defined l>y section 21 of the Penal 
Code, und it is that definition. and that definition alone. which 
must he looked to in cunstruing the expression wherevfilr used in 
the Code oonsequefltJy~ unless ally Municipal serval't falls under 
one or other of the descriptions set out in section 21. Indian 
Penal Code, he cannot for the purposes of that Code become a. 
public servant merely because the Municipal Act says he is to be 
deemed to be one. 

Consequent on the point having been thus raised, you will 
recollect that the opinion of couusel (Mr. Jardine) was taken Bnd 
that he advised as follows :-

.. I think section l:l of the Indian Penal Code muet be looked 
U to alone for the definition of • public servant' Bud that a 
<I. Municipal officer is not liable to prosecution as such unless be 
.. comes within the definition therein contained. I do not think 
Ie that the provisions of section 21. Indian Penal Code. can 
c. be extended by section 521, Bumbay Municipal Act. 

4< I should say that B section similar to section 13Tif;of the 
.. Port Trust Act would be a desirable substitute for section 5·21 
c. Bombay Municipal Act." 

For our own part we can feel no doubt but tbat is the correct 
view of the matter. 

'l'bere are undoubtedly numerous Municipal servants whose 
fuoctlOIlS are not covered h.v either of the descriptions conto.ined 
in section 21, Indian Pellal Code, but whose position and duties 
rendel' it particularly desirable that they should be amenable to 
prosecution for accepting bribes; as matters stand they ca.n only 
be dismissed.-"\Ve Lave, &c. 

eRA WFORD~ BURDER & Co. 

No. 11461 OF 1892-93. 
BOMBAY, 23?'cl August 1892. 

Forwarded to the President, M UIlicipal Corporation, with refer
ence to his No. 4~Hn, dated the 16th ins taut. 

Il. A. ACWORTH, 
Commissioner. 

Proposed by K. M.· Shroff, 
D'l\Ionte, Esq.-

Esq., seconded by D. A. 

.. That, with reference to Mr. Chief Secretary :?vI ac

No. 132135. 
kenzie's letter No. 2687, General Department, 
dated 3rd August 1802. on the subject of 

Municipal servants being made amenahl~ to p.t;PsecntioD, 
• Qy. S~ti()u •• 
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in respect of offences by them as public servants, the 
President be requested to address Government in terms 
of the Municipa.l Solicitors' letter, dated 19th August 189~." 

Carried. 

No. 4459 of 1892. • 
BOMBA.Y CASTLE, 5th Decernbe?' 1898. 

To the President of the Municipal Oorporation for the city of 
Bombay. 

SIR,-With reference to the corresponnence ending with your 
letter No. 6287 dated 13th September 1892, on the subject of the 
amendment of Section 521 01 the city of Bombay Municipal Act 
III of 1888, I am directed to forward herewith copy of a letter 
No. 1278 dated 17th ultimo, from the Chief Presidency Magis
trate, and to rema.rk tha.t the result, of the prosecutions in the 
cases referred to therein scarcely ~eems to show tl~at the Section 
q 110ted has proved ineffectua.l for the purposes for which it is 
enactedr I am to add that under these circumsta.nces it appears 
to Hia-Excellency the Governor-in-Oouncil that sufficient cause 
has not yet been shown for the amendment asked for. 

W. L. HARVEY, 
Under Secretary to Government. 

No 1278 of 1892. 
CHIEF PRESIDENCY MAGISTRATES COURT. 

BOMD4Y, 17th November 1892. 
To the Acting under Secretary to Government, General 

Department. 
SIR,-In acknowledging the receipt of your letter No. 3534 dntAd 

BOth September I have the honor to state for the information of 
Government that I discharged the accused ill the case referred 
t.o on the following grounds:-

(I). That he had served in the Municipality for 12 years and 
had during that period often been promoted and ha.d borne a 
good character. 

(2). That for the last three years he had nothing at all to do 
with the stalls in the Crawford Markets. 

(8). That two of the principal w·itnesses made conflicting 
statements and abo denied having known one Syed Esmael. 
who had to do with the stalls in the Crawford Markets for several 
years. 

(4). That it was probable the a.ccused had. in carryi~g out 
hi9 dutieli cause& ill feeling towards himself among certain 
persons with whom he h~d to qeal. 
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05. During the hearinR of the case the question was raised 
before me as to whether tLt:! accused was a publio serva.nt. and I 
stated tbRt I hlld considerable doub~ as to whether the provisions 
of section 521 of the Municipnl Act were sufficient to alter seotion 
21 of the Indian Penal Code. the )'lunicipal Aot being .. loeal Act. 

6. Besides this cnse against Enoch Solomon, thore were, dur
ing the past 5 years, two other r.as&s agaillst MuoiaiplLl servants. 
In one a Municipa.l Sub·Inspeotor (Shurfoodill Dadoomeya) wa.s 
charged with taking an illega.l gratification and wall obnvioted by 
the late Mr. Ryan and sentenoed to 6 months' rigorous impriBon~ 
roent in the Honse of oorrection. In the other case, a. Municipal 
Muooadum (Ruttonshah Sulta.nshah) was oonvicled by me of 
receiving an illegal grRtification and sentenced to six mon~h'B 
rigorous imprisoumellt in the CommoD Jail-

C. P. COOPER. 
Ohief Presidenoy Magistrate 

and Revenue Judge, Bombay. 

LIGHTING OF PRIVATE STREETS-

EX PARTE THE MUNICIPAL CORPORATION FOR 
. THE CITY OF BOMBAY RE LIGHTING OF 

PRIVATE STREETS AND OF LANES 
AND OARTS NOT BEING STREETS. 

CASB FOB THE JOINT OPINION OF COUNSEL. 

The accompanying printed copy of tbe proceedings of. the 
Standing Committee relative to certain petitions from house
owners and residents in Kandawady Lane snd Nswee Wad' 
Lane respectively. in regard to the proposed removal of the 
Municipa.l gas lamps, by which such lanes have for manY' years 
past been Jighted at the public expense, speak for themselves. 
The facts regarding these lanes or oarts and the consideration 
whioh bave led to the proposal to leave the owners and re~identB 
to make their own arrangements for lighting them In future 
will be found fully Bet out in the Executive Engineer's report 
of the 6th May ] 895, ·which is printed as part of those 
proceedings. The opinion of the Standing Committee on the 
subject yvas nearly equally divided, hut eventua.lly by the vote of 
the Cbatrmsll they passed a. resolution " That, in the opinioD of 
.. the"Standing Committee, the lighting of the Nawee Wady .and 
co Kanda Wady lanes should be continued ae heretofore." The 

« 
~ See pago 837 Vol. XVll'art I Oor~ora.ti~ reCQrd fgr 189:.1-93. 
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-queation eame before the Corporation on the 15th July 1895, and 
COIlDsel's attention is particularly drawn to the a.bcompanying 
printed eopy oJ the proceedings of' the Corporation, from which it 
will be seen that, a resolution having been pl'Oposed to the effect 
that the lanes in question should continue to be Ii~hted in future 
at the public cost, the Presidt-!nt's ruling was nsked for a.s a point of 
o,'df'lr "as to whether, after it had been bronght to the notice of the 
c. Corporation ~tbat expenditure such as that1Jroposed in the Stand
.. ing Committee's rost)lutioD was not warranted under the terms 
•• of the Municipal Act, it was competent for the Corporation to 
.. pass such a resolution as that now before them," The Pl'esident, 
after stating his reason for doing so, ruled that the motion was one 
which, if carried, would be illegal inasmuch as it would commit 
the Corporation to expenditure tha.t was not authorized by the 
Act. He therefore considered he could not allow the motion to 
be placed before the meeting. Attention is invited to the ruling 
of the President and his reasons for it as set forth in the accom
panying printed copy of the proceedings of the Corporation. 'l'he 
validity of this ruling was called in question at" 8 subsequent 
meeting of the Corporation held on the 12th August 1895, and 
the power of the President to rule on any question of order other 
than a question of procedure a3 distinguished from a question of 
principle was denied. and it was resolved that Counsel's opinion 
should be taken. A copy of this last-mentioned resolut.ion is 
also sent herewith. 

Counsel's attention is called to section 8 (w), (x) and (g) of the 
City of Bombay Municipal Act, 1888, as to the meaning of the 
expressiolls "street," .. public street" and .. private street" as 
used in the Act. Section 61 makes it incumbent on the Corporation 
to make adequate provisions for (inte1" alia) .. the lighting, watering 
41 and cleansing of public streets" [cJ. (n)], and section 830 directa 
.. thrlt the Commissioner shall take measures for lighting in a 
.. suitable manner the public streets and Municipal mal'kpts omi 
.. aU buildings vesting ill the Corporation." As to "private streets," 
aection 305 empowers the Commissioner, with the sanction of 
the Standing Committee, to require the owners of adjoinillg pre
mises to (inter alia) light such streets ill such manner as he shall 
direct, and sectioll 306 contains provision under which, after a. 
private street has i>een levelled, lIletalled, &c., to the Commis
sioner's satisfaction, he ma.y, and, if lamps, lamp posts and other 
apparatus necessary for lighting have been provided to his satis
faction, he must, if requested by any of the owners of the street, 
declare it to be a public street. .. 

Apart from thesa sections ( 805 and 306 ), there is no expresB 
provision in the Act regarding the lighting of private streets, nor 
is there any such provision in regard to the lighting of vlaces 
other than streets, Munici.pol markets alld buildings vestrng in 
the Corporation. 'it is quite certa.in that Nawee Wady and Kanda 
'Wady la.nes are neither o! thePl public stre~ts, 1)or proba.bly are 
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they atl'eets at &11 within the meaning of the Act. In support of 
the view thai1 the Corporation have the powel' under the Act to 
provide for the lighting of streets and vlaces other than public 
stl'eats, it bas been sug~eBted tha.t section 63 (I.:) is sufficiently 
comprehensive, while, in BuppDrt of the contrary view, it wall 
contended at the meeting's of the StlLnding Committee and Cor
poration above referred to, tlIat, inasmuch as the A'lt expressly 
provides for Jighting 5f public streets (section 330 ) and gives 
power to the Commissioner (section 305 ) to call upon owners of 
priva,te streets to light th~m, it must be hald that section 63 (k) 
('ould not be held to interlll to apply to any matter wlIich, as in 
the case oC lighting, was provided for by the Act. This was the 
view taken by the President. The question as to lighting places 
1J0t falling within the definitimr of public or private streets was 
1I0t really debated at the Corporation. It is olle. however. which 
may well be considered in tbe present cOllnection. 

As regardB the President's ruling and the limits to which hie 
powers extend, Counsel are referred to rule 9 of the aecompanying 
copy of the rules for the couduct and regulation of businetls at 
meetings of the Ccrpol"ation, which provide!:! that "The Chalrman 
•• (President) shall decide summarily all {Joints of order or 
.. procedure." 

The question on whi('h advice is now sought is what is included 
within the words "points of order or procedure." Does the phrase 
mean only the conduct of a debate, or does it mean what call be 
the subject of debate? '1'0 plrt an extreme ("Rse would the Pre
sident be compelled to suhmit to tli8 meeting a proposition either 
obviously illegal 0.[' di"loyul as distinguished from one upon which, 
as in the present installce, there may be two opinions. 

The allswer to the third question is apparently involved ill the 
answer to the second, amI it is not necessu.ry, tlIerefore, to further 
refer to it. 

CouDsel nre requested to advise the Municipal Corpora.tion. 
QUl'~S1'I()NB. ANSWERB, 

1. '\Vhether tht Corporatioll hn. \'e 1. If the CorpoclI.tion is of opi-
powel' uwlel'the l\Iulliclpal Act to nion t)JR~ lighting in cases (a) and 
pro\'ide at their dlSCl'oLiun fl)l' th" (b) is likely to promote pnblic safety 
]ightlllg la) of privatu HtrC(>tb and Ib) or convenience, we are of opinioll 
of oart". laDtlB, or other plac()8 1I0t tilat section /)13, clause k, tl.uthoriz<lB 
l'fnllg .. "tl'eets "aml uut Veoted in "xpenlhture OD such lighting, Such 
tll" Cor po 1'lI.tioU, dis c r'3tion i:; noL in OUT 0l'llli<l1l taken 

uway by lIectlOn .305, which al1-
thnYJ7.eA the CommiSBionfJ7 with the: 
saJtcfion oj' the Sta,~ding Committee 
to ,'eqnire the ligllting to be done in 
It dlffer~,nt maDner, it is to be potic
eu tl"tt thll power in "ection 805 is 
given to the COUllniS8ioner with the 
""uction of the Stlmding Committee. 
Til" pOWB!''' l~/}der section • .>3 are 
c'ter(,l:o;ed· by {he Cor},Jfiration, anll 
,\-VI> blil to slle how SllCiJ. powers CILll 



2. Whether the President of the 
Corporati()u has vowel· to rule that 
a motion or prop08itioD, otherwise 
in order, sball not be submitted to 
the Oorporation on the grooml that 
it if:l ultrA 'I)'ireB or not within the 
authority of the Corporation to pass. 

• 
3. Whether the ICorporation are 

eOlleluded by Buch rulillg or nat. 

And to ad,,'ise generally. 

September 2nJ, 1!'95. 
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be limited by a specia.l power JiyaD 
to another perSOIl. 11; is also to 01U 
wind v~ry doubtful whethet- on the 
trtte construction of seotion 305 tllle 
Commissioner eall require anyone 
to light 9. private street unless at the 
sam" time he requires them to level, 
metal ~ pave and drlrin by the same 
requisition.> If he oannot oall ou 
thew only to light, section 305 bas 
" very limited application, and this 
would afford our view additional 
support. 

2. Weare of opinion tbat the 
President can rule whether a parti
oular proposition is in order and we 
think that a proposition 'Ultra 'Vire. 
of the Oorporation is not a proposi. 
tion which is in order, 6. g., BUppolie 
an extrewe ca.se, that it was propolI
ed to PIISS a. resolution abolishing 
the offioe of Municipal Commis
sioner, we think the President could 
prevent it being put . 

S. The Corporu.tion lire not con
cluded by Buch ruliog if it is incor
rect. Applicu.tion could be made to 
the High Court under section 45 of 
the Specifio Relief Act for an order, 
compelling the President to p~,:for~ 
his duty lind put the prOposItIOn If 
it was iu fact a proper one. 

JOHN MACPHERSON. 
J. D.INVERARITY. 

DEPUTATION TO CALCUTTA. PAYMEN'r OF 
EXPENS.ES OUT OF MUNICIPAL FUND. 

BOMBAY, 20th December 1890 .. 
To a. W. BARROW Esq., 

. . Municipal Secretary. 
SIR,-At the interview which you uad with us to day, YOIl 

reqnested us to advise·,ou upon tit", question, whether the ex
penses to be incurred in connection with the proposed deputn.tiq 
to Calcutta of a Spec·jat. Committee of the Corporation for the 
pUrtlOSe of ittt8l'viewios ~ Viceroy in view to obtaining saootioa 
to an extended period'for t~aym.ent of future instalments of the 
Loan for tlw Tans"'-Wa;t.er Works .• can legally be defrayed out of 
the Municipal FUlld. ,W tI .ve.va"fuUy coll$idered the matter, 
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nnd are clearly of opinion t,bnt such pxpense~ can )egall." he FlO 

defrayed. By section 61 of the M nnicipal Act it is declared to lJe 
.. incumb~nt to th~ Corporation to make adeql1fttE'l provisioll, hy !t"Y 
.. means or measure" whioh it is lawfully competf'llt to them to 
II use or to talH! for (inter alin) the cutJstrnd,ioll 8u-1 mai!lte:Htllce 
.. of wor'ks and means for prcwidIng: It FlIlJlPly ot witter for publ/{} 
.. and private purpo~es." n~, Rection 106, the COl'IJOI'lltiOIi are 
authorized to borrow with the sanction of the (}overllol'-Genl'rnl 
in Council .. any stun ne(~e88Itry for the purpo!';e of defl'lt.\·ifl·g allY 
costs c}larges, or expenses incUl'l'eri 01' to be incul'I'ed hy tlll~m 
in the execution of th if! Act," Rnd bv sect ion 1 ()9 it is 
declared that the exercise of the power of horrowillg flO COil felTed 
shall be subject to the following pl'Ovisioll, fLIllO'lg other;;. 
namely :-" That the money may be borrowed for Buch time !lot 
exceeding nO years as the Corp(;ration witll th,~ sanctioll of the 
Governor General-in-Council detennille in eneh cfLse." An(l 
lastly by section llA it is provide!l that" tile III\Jller.~ frem tim~ 
to time credi~ed to tho l\{l1l1icipal Fund shull be applied in pay
ment of aU BUIll", charges amI co"t8 Heces.·;ary for the I'll rpo;es 
specified in sectiolls 61, 52 alld \.;3 or lor ot!.erwi"e cal't'yin~ this 
Act illto effect." 'rhe object DC tho pl'oposed meaRIH~" as wa 
understfllld it is, to Olldeavour by direct porso,utl rop':esf.mta.
t.ion (otllel' means hnving failed) to o:)tain the Sll;ucl iOll ne~(·sSI\l·V 
for fixing the full period permitted by the Act, as the period [01' 
repayment of the Tunsll Loan that sllch a mea.Slll'C is a perfectl.V· 
legitimate one, is not we tllink open to any reasollable (loubt, 
having regal'a to the prol"isions whieh we IJave qnoted. from. 8ec
tious 61, lUG and ]09, nUl" do we thillk it cOllld be held tha.t the 
payment out ,)f the Municipal Fund of fLll expenses ilicideH~' to that 
DlenBure would not be a per'[ectly legal nnd pl'Oper application of 
Municipal mane,}" Ullder section l)B,-\Ve have &c., 

(J) 

(2) .. 

(8d). CRA WFOTID BUJlngn & Co. 

HOUSE CONNECTIO~S.-
.AI ('mo • .!!),. tlu: 11/ /I nicipal Solicitors. 

liaR the Corporatioll resolntiL)II Nu. 1 ~ k~9, dated the 20th 
Jallual'y 18U6, any retrospective meanillg 01' effed? 

'l'bis qnestiun has ftl'iBen owing to the incl;nlJ'tion of 
house-owner" who !Jaye already dOlle honse-connection 
work at their o~n (~xpellse to chdm a refund of cost from 
the MUllicipality (rule Idter from the Secretary, Boys' 
CatheJrnl High 8chool:t.o the :;\Iullicipal Cornmi~sionel'). 

Does the CorpomtlOll resolution No 124:'!9, dated the 29th 
Jalluary ] BUG, refer' to auy bouse-conrwction work out
side the sewered districts of tiIe Citr ? 

Many parts of the City nre "at present lJf<lsewered- I 
maintain that the rCBorutiou.does not refer to these pa.rts 
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nllll tha.t it is !'>ti11 the work of the hOlHH\-o\\,ner to enrry 
out his hOIl~e-conllectioll to cessneols 01' old storm-water 

orains; if this was not the case, the Corporfltion would 
bave 10 do much wOl'k t.wice, aud that Bluely is not 
inwncled. 

(3) R0gnrding the wonl .' im;i(le" u~p,l in the Corporation 
l'sl'mlntion No 22GR, doted the 31'd i'ovemher 1882, 
rioe" this mean that n,11 the fittillgs of lIa.hani tr'firs and 
wntercl()~eIB Ililist be unJert.ukell lit Mllnicipal expellse 
f\Tld (loes it m eau tha.t drl1.ill" in!:lill(~ staldes of purty
walled houses are also to be laid alJd COlIstrllctetl, ill the 
slnne way? 

(4) 

(G) 

It appeal's tha.t for the mpanillg of t.he word" inside" 
refelTed to. it shoulll be considered what actual. work has 
heell pe1'formed hy 'the COl."porntioll in tile past under 
thiR l'eRolul;ioll. In no cnsl' h'lS the COl'poration done 
nlllre in the pn;;t thall fix the nn.!.nlli .ii8t:harge pipe 
,vitiJ II. grating in the nniJulIi, KilO. th!-'~e i<;; 110 elise 011 
record wlHwp. II. drain has I,pen laid undel: a house for 
the !H'ndit of that Ilonse-owHer. 

I maintain that it was lIever contemplated to do the 
insitle drainage of Lou:ies or stables at COl'poration's 
expense. 

Undel' tire Corpol'ation TPl'oll1tion No. 12429, daten tile, 
2~th d;UItHl,rV, i" the MUllicipality bound to replace any 
fil.tings that fr'dll time to time may l.)tI removed {I'Om. 
houses by unklloWlI pen;ont-l ? 

Tire words t18pd ill the l"p.Holntioll No. 22118, dn,ten tlle :h'd 
November IH~~, nre "maintaill all fittings ollt,;ide the 
fOUl' walls oC tho hnuse ill goo(l ord~'r hereaftel'." This 
would np!,enr to mean fail' wenr fl.lld teal' for fit.tings and 
Ilot replacillg of pipe", &c., wilfull,v l'elnUVG(1. This is a 
poillt wbere tiro M ullicipulity InUl:!t be p.'otected. 

Are the conlJect.ions of watel,-dORels contemplated ill tIle 
word " h0118e-COllnecli()[J~ "? 

It w()uld app<'ar that water·clo~et8 might he considered 
a luxury in this cuul!try, and. !lot Il lIecessity, 

Is it correct. aH ~t..LI<.'d ill my No, D-l 10~3. dn,t,erl tile 17tll 
Fcbnwry, '~II rofen"1l0e to 'the Health Oflicer's query in 
his No. 3!)~Rfi, duted the 15th ];'ebruHry, para. 3, that 
section 2;31 of tho Mnni(!il)lIl Act will be more or less 
inoperative u~l(ler tlJC :..foi'()s~irl COl'pol'ation Resolution 
except fOl: illsitle Wl.rj" lUHi t.hut flection 232 R11d so far 
as sections' 2:,).! alld 2,)7 J'eler to se<!tioll 232, will still 
continue to btl nse(l ? 

It is understood in anBwering this question tl;at the 
liuuicip41 COIDIJ.lisr;ioner hR~ given instructions that the 
CQrpu,mtion re:3~l..ttio;J No. 12-1:29, dated the 29th Janu .. 



(7) 

{-9} 

(10) 
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... ry J896, 'Shall have foll forca and that Ille -Municipal 
Commls8wner does not exercise the power cllnferred on 
him under the Act which canuot be ove~-ridJen by any 
resolution of the Corporation. 

What aoes the word" outsirle" me",n fiB used in the Cor
poration resohItion No. !:l268, dated tile 3rd November 
1882'1 • ' 

Rere again the pro.ctice of the Corporn.ti.on J18.~ to .be 
considered. In the past aU tile Olllside fittlDgS,.lll
cluding down-take cast-iron ",,;~ipe8> gul1y-ttOa~s,. plope
drains, &c., have been ulldertlt&en by the ~it1l1lClpahty. 
It is presumed that the Bame procedure will remain in 
foree. 

Does the word" hOUfl8-cmlnp.ction" inclndi:! the paving 
of a gully 'where all open drain has not heen constructed 
in n gully? Can a hou;;;e-owner ask for the paving as 
insisted on arouud stand-pipes to be doue at lllunicipal 
~xpettse ? 

Does the Corporati('In resolution No. 12429, dated the 
29th January 1896, inclnrle the bouse-connection -of 

. Government or Port Trust buildings? 
The resolufion No_ 2~68, dnted the 2rd Novemher ]882, 

did not contemplate the conrlectioll of any Oovernn:,ent 
or Port Trust buildings, llS it if! stated tbut it " shalllJot 
apply either as regards constrnction or maintenance to 
allY property on which the consolidated rate is nof; 
cha.rged~" 

The Presidency Executive Engineer lIas f.tated to tne 
Municipal Commissioner that alt opillion bas been taken 
on this point and given ill fnvour of Government. 

Wha.t is the liabilit.y o"f the Municipality regarding the 
lurge stock of fitting which SUUle of the plumbers 
of this city have? Ba,oe they Rlly claim for dllma.ge~ 
or loss again lit tLe 1~ ullicipality ? 

EX PARTE 

'l'BE MU-NICIPALITY RE HOUSE·CONNECTI"ONS. 

'Couonse1 is referred to the accompa1lying- case and opilllon dated 
9tn October 1895 on the subject of L'oLlBe-conllectioos for the 
First Dra.ftlage Section. ~ 

Tlae motioll therein referred to, of wbioh Mr. P. M. Mehta. had 
given" notiee, wa.s not carr.jed, bnt on the c<mtloary the Corporation, 
at tbejr meeting of t.he 29th J anllary 18"U6, !lot only affirmed the 
principleemoodied iu their previous resolution of 1882. but ex
tended the epplicaJion of it to cases exP&"eB~.r excluijed from it 
and to all dietdets of the City. 
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Copies of the resolutions of 8rd November 1882 re/erred to in 
the previous CRse oand of the reoent resolution of 29th Jo·nuary 
1896 are sent herewith together so that Coullsel call judge to what 
extent the former is extended by the latter. rfhe resolution of 29th 
.1anuary 1896 is very for r-eaching in its effect, much more BO 
probably than the CorpOJ:ation r-eaJized at the time it was passed; 
but, hGwever this mlly be, variolls q tJestions hilve arisen a.nd doubte 
11ave Bugg<l8ted themselves to MIa Executiv.! Officers in rega.rd to 
its application. These -can perhaps best, be illustrated by a num
ber of queries which have been stated in a "Memo. for the MUl1icipal 
Solicitors " which has been submitted by Mr. C. C~ James. 
Drainage Engineer, with whose department rests the duty of carry
ing out the practical working of t.he orders of the Corporation. A 
copy @f this memo. will be found at' the foot of the copy of resolu
tions of ] 8~ Bnd 1890. 

As the Commissioner is desirous of having aD authol'itlltive 
opinion to guide the Drninage Engineer ill future in dealing 
with these question RS they aritle, we have rAcommended that the 
opinion of Counsel be obtained, and this has beeu ~uthorized. 

With. regard to Mr. James' first query as to whether the resolu
tion of 29th Jannary 1896 has retrospective effect, tbongh there 
may (from the wily ih which the re~oll1tion hus oeen framed) be 
room for argument in favour of the contrary view, we imap:ille that 
couDsel will probably advise, as we have done (verbally), that the 
r.esolution of 29th January 1896 hUB ?lOt rctrotlpecti ve effect. W 9 
tal.e it thA.t the clositJg words of.that resolutioll, namely, " should 
be made applicable in the future to all the di~tricts of the city," 
must, notwithstanding the previous flomewlmt. amhignous declara
tion that" the Corporation still adJltH'eH to tllllt J'e;.;olution (the 
.. reooll1tiun of 1882), illcJuuilig in it~ scope all houses and out
., houses flnll all new houRes which were formerly excluded," bill 
taken to indicate that the resolutioll wa.. not intended to be 
applied retrospectively. 

Mr. James' second query we have also (tllollgh perhaps \VltL a. 
tittle mope hesitatiolJ) answel'eo ill the negative. 

It is trite thnt the resolution of JH.lIl1ary 189G slIys the former 
resolution is to be made nppli(OabJe ill lutlfre to all the districts of 
the city, hilt f!"Om t,llf~ context, alld from the circmn::\tan(~es under 
which botll res.:llution~ weJoe nasBed, it seemtl to us that this must 
be read to lJIeu.n all the sewered distl'illt." illcludin!! of course those 
hereafter to be sewerl"d.· 'l'he l'estlilltioll of 1882 had loeference 
only to .. hOllse·cnnnections .. turd thos.e only ill the &st !'ection 
of the new mnin Drainage \Vorkfl. 'l'lwt this is so, is ~«ent f,oom 
the minutef:! of tllf~ \)roceedillgs of the Corporation of tha.t date. 
which run as follows:-

.. Considered tha repol!t of the Committee appointed by the 
"Corporation on the 21st Decemoel" last to illquire i[~to the 
•• qaestioll.of the paym/iot of the COl;;t of making house·connectiouM 
" uu the lirst sectiou of t~6 ne\)' uUl.iu Dra.inage Works, including 



622 

.. Kamnthipura district.s "-anu then follow the severell resoIut,ionfl 
which were proposed illcluriillg t.hltt which WIt.'. actually passed. 
The re8ollltion of JtlllUllry 189(j in extl-'ndillg tUllt l'esollltioD is 
still dealing ouly with "honse-cQullectioll," The expression 
.. hOl1se-colln·ection~." is not rlefine..i. but, tllk .. n ill conjullction wit" 
the circumstances, it is quite eddcr;t that tlHHl tl wel'e the conuec
tions between the houses and tlJ p. sew.ers as rlistinguil:lhe,l from the 
eases contempla.ted ",V secljoll 282 of the ;\olllni0ipa.l Act, where, 
in the uhsellce of 11 mmlicipnJ sewer 01' drain in the neighbourhood. 
premises might hove to he draill ed into a c~flBpool. Tho sewernge 
system ig intended to be gmilllally cxteniled into all tl1e districts 
of the eity, but in those dis tl'ict.s 01' places which are not a.s yet 
withiD reach of the sewel's it is suhmitted that, until BUch sewers 
Bre laid and the connec tions hetween them a nd the hOllses become 
practically completed as contemplated b~' section 231 ot the Muni
cipal Act, the resolutions of the UOl'pOl'ation now ullder cOl1sidera
tion can have no npplicati on, at> there fire 110 •. hOIl£!e-COllllectiOlls" 
withm the contemplation oft.hose resolutions; it is s1Ibmitted in 
fact that ma.tte'l.'S remn.in us before a>; regards the power of the 
Commissioner to COU) pel the owner;:; of prope rties ill Buch cases 
to carry out suitahle uralllagc wurks tlJ~m8elve 8. • 

With Teogard to 'Mr, Jallles' third query, we IIHVp. felt unn.hle to 
agree ill his contentiOIl th a t t!l~ res olution of .J ttllllnry 18\)(j dill 
llot cOllt~mplal.e the ill :; id e dl'Hillnge of hous es 01' "tables at the 
expellse of the Corporatiol1, Hi", rem al'ks 0/1 th e SII h,iect can best 
be illustrated and 1lIldel':'.Ioo<1 hy a rderence t o a very coml,ll'te 
model which, if C:olltls el e l1l\ aid~rs desir[thle, he will be prepared 
to brillg with him lind ex plaill pel'sollully in conference. 

Tho Corporation IHl,Y p' f'xpr'1ssl,v, by tbeir resolution of 1882, 
uIlact"t!lh~n the constrnc;tiull of the h0118e-COllll octions .. both 
inside !~lla ont::lirle the huuse," alld we talw it this mean .. tl1!:> 
a.ctual pipe 01' other COllllectioll from the place to he drained, 
(wllet}ler nah11.ni, privy, w:lte r-clo"et, 01' llOrl,l e 'S f'<t.fl.Il) to tl,e 
sewer alld ~hou\d the r'ei'o r c in c lnde fl nlftSOl\ry (h-aill (where one i4I 
necess!U'y) under a party-walled !luuse 01' the VItL' i.u,lIl:! triLutary 
drains from each part of :l lar!.!'1' staule to the en tl'allce to such 
stahle Q!:l well as fl'om tLe nce tu' the sewer. 

As to Mr. Jumes' fourtll q n ory, it has appenred to llR thnt the Cor
porn tio~ hay i ng. t~.v :,h e ir i'enol u tioll of ] ~l;2, expressly uIII\ertaken 

to maIntaIn 1111 ilttlllgS ollt:<ide the foul' wnllB 01 tlI '3 hOll~e m good. 
., order hereafter," huve ueliloeratelv takell upon tlielllseivt'B t.he 
risk of rob'lery or removal'of t;llch iittillgs. 

With reference to his fifth qllcry, the RII~Wtr must opparently 
be in the affirmative if the view we have suggested as to the 
meaning of .. house-connectioIlH" is CO!'l'€ct. The Corporation ' 
do IIO! appeal' to have undertaken respollslbility for the fittings of 
a wllter-cIOl>et. but they ha ve appILl'en;.ly underlak.,ll to Inake 
t.b.e actuul cOlloectione u:om watel' ~c l o:;e.t .. to the sewers. 
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To flixth qller~-, the answer must appnrently be in tll/~ nffil'mntiv@. 
Se!!tioll 23] (a) ot the MUlJicipnl Act will {\,Jlparefltly become 
1.raciicn.lly a .deltd lettt'r. fl,9 the olily plnce leg:alh- Het IIpn.rt for 
the rliscll:ll'ge of dntinagB i!'l, ill flowered district", the 8f>WfH'; ill 

otire!' words, though, in rlefpl'eIJ~o to the (lecigion of the Corpol'n.
tiolJ, the CUlJlmi8Hioll"l' will r .. fl'n.ill f,'oll, exerciRincr tire nOWP1'S 
confeJ'red oy flection 281, lloot seetioll will st-ill ,'emai~ ill [;'I'ce, 

Tbern kl'CmS t.o he 110 duul,t that the alls'ver suggeste(l by 1\11'. 
James to his seV'!llth qnery is COl'l'cct. 

"'\s to eightlr qnel'y we (no ('\V.lre of 110 ren.sonH fol." llnl(lillg" tlwt 
tIle pnving of n gllll.v, wbpi"(· Anch pavin,·' rloes 1I0t in it",·lfconstitnta 
part of the cOllllection (ftS it (loes in the caRe of S0me ~·~hlqw<l. 
gully floors) is included ill the work for which the COl'poratioll 
haVl~ nnoertal{cll the l'eRI)(lIIRihiiity. !lor dOA"! thel'e seem to he !lily 

good ren.son why oWliers of propert.y 81JOll](1 not he under the Sf1.IIJ~ 
respo1\f,ibilities nil before ill regnrrl to the provi:"ioll of puvillg 
around watel' st!tIld-pil'o8 which appear to be,rathel' ill the nntllre of 
.. appliances npcesBllry for thp. purpose of p-athering the ornil,ltp-e 
., from and conveying the same orr t.he pr0mises" rBectioll 231 (b)] 
thull in the na.ture of .. ilOl1Se-COIlI1CctiU!lfl" as we unrlerstand that 
expresSion, 

As to flllery No. U there seems to be no reason to doubt tliat 
the opillioll which, it appear;., has aire'ldy beell taken on hehn.1f 
of Governmellt is COl'rect., The l'('solntiolJ of .1ulluary ]8~() is so 
",'el',}' compl'elwllsive that we can see no room for sugW,stilig that 
the honse-co,,"ectioll of Goverllment 01' Port Trust buildilJgs is 
excluded from its operation, 

A fUI ther qllery lin" beell snggeste<1 hy 1\[1' .• JIlInes since lris 
c. Memo. for the Mnnicipal :Solicitor" was lH'epnrerl, uamel.\'. 
wllt-ther tbA 1\1 llllidl'ality will he ulluflr IlIly liahilility to local 
}llumbel's alld otiJers who bave brought out large stocks of fittings, 
&0" but who, 1I0W that nIl i,ouSe-COIJl.ectinll worlc is to hi'! done 
by the Muuicipality tllemselves. may have cOIlsideruhle difficulty 
in utilizi(lg 01' oispusillg of 811Ch stocks; it is presumell tllese 
~ersons must be tal,ell to have Hcted entirely on theit, ow", responsi
bilit . .\' allo that they can establish no legal claim agaillst the 
Municipality. 

Counsel is requested to adviso-
1. "'''hether the ()ol'p"raUon's 1'''80]11-

tiou 'l\Tu~ J 24:2'9, date(l tlu" :.!!:nh J.'luuary 
1890, has allY retruspective effed, 

2, Wh"th"r Uw CorpOri\tioll i'".~()111' 
tion No, 124:.l9, ,bt"d tile :!!Jth .T",,,,,,,'Y 
1896. i\frects in nllY w"'Y the pOolLi,m 
and rcspoDsibiiitieR of owners of p.oo. 
pertie~ in p(ll·tiuns of the elty ont .• i,1" tho 
Bewered uistricts, to c~xry' oUt at thif"ir 
own exps::.nse such wdrka na lllay be 
nece,,~ .. ry for the proper dmiung(' of 
their premisE),!. into cesspool" or otilc"",i"e 
IlS con tern pl.lloted ill 8<JICI.ioll 2;;12 of tho 
Vun;(>.inaJ Act_ • 

1. 1 a m of "pillion the resolution has 
not a l'etruRpe<..:tiYe eflf~ct. 

2. I ;un of opiniun tllat tho ]'csolu
tion.ouly rdQr to "e,Yclc'!.di:>tdct8, 



624· 

8. \ 'WheC4er under tbll' ,Corporation 
l'fIIIOiutioll lfo t~68, dated u... StU 
N01tember 1882, ~h" MUl'lcipalityare 
responsible fux: tb# jilttins_ 9i nahnni 
trap. and wate .. ·cloile" or only for the 
actual dmiD connection f .... m the'lnAII! 
or waf.er-c!oset .... the. cUe mil,. be to 
th .. BeWV. And lire the CorpOTIltion 
nnder that ...... "lut.ion rcfllp<lOs\bi" for 
fa) inside drainage work. of ".",bl .... sueh 
.... the tributary drAin .. frOID thE' "eve,',11 
.. 11. or part;, of the .table into tb" 
compU&tively luger drain frum tl\" 
IIbble w,.the ...,w .. r; and (b) fOl' the 
t.ying ~n .. y d,.ain" under bous"s 
wh .... e ..... me ... ns· of connecticn with 
the sew .... are 'found to be nec_.u'y, 

4. Whether under the Corporation 
l'ellOJution No. 124-29. dated the 2rnh 
January 1896. the Municlp:llity w<luld 
l>e bound to replACt' frop! time to tiruu 
any f!xternal pipes or fittinl'." {orllling 
pari; of the hOul!"-COnllectioll which 
might be .. tolen IIr renl<Jved without 
defa.ult of the own~rs of the pl'ellli~OB. 

5. Whether the Municipality are, 
um'ler the nnoolutiollll of 1882 and 18116, 
.... ponsible for mnking the COllllect,ioUB 
between water-closeta and the sewers. 

6_ Whether, having r"g(\rd to th .. 
,.esolutions ilL question, the pro"iaioDs of 
.ection 231 of the Municip"l A"t will 
Jlot, as long &8 tho8e rel;olution" are 
ac~d upon, become inf'1'e,."tive except 
as l'egards the prOVision of npl'!'il.ll""S 
andflttings .... di.tit.guislIed from the 
actnal house-oonnection. 

7. Whether the !,rovi.ions .. f ""ction 
232 oC the Municipal Act will Ntill he 
applicable in C"8e5 out..ide the sewered 
districts i. off., whero there is no IDuoi
clipaJ drain or place JegalJy set ttl'nrt, &c., 
mthin 100 fret frOID some part of the 
premu.ea. 

8. Whether, hllving regard to the 
rellolution NQ. 2268, dated the 3rd Nov
ember 1882, the Municipality will have 
to undertake ... 11 the ouu,ide fittings 
including down-to.ke oRat iron pip". gully
trap". pipe-drains, &0., necea8a.ry for the 
purpose of the hot18e-ooDnection . . 

SI_ Whether the expression "bouse
c.,nneotioD" for the purpo." of these 
resolutioD .hould be held to include the 
paving of a gully, where lIuch glllly does 
not oontttitute .. par" of the connection 
proper Uetwlan the par~ of the premises 
"01,., drained aDd the _wer, and whether 
houlI.e-owuer& could .till be required, a~ 
they have beeR b"s:-etolore, to provide the 
proper paviRg al'UUucJ water lIt!Lnd-pipeJ. 

8, I am of apia-ion tb"t tbl!l .... wlutioD 
refers only to i\tI:e coonectiollB betw~. 
th.. aewer II.nd tb" 1'11\0" of d..pOllit {rom. 
which 1be m .. tt .... ftepu.:ited is to ~ 
COl' v"..,ed to the Bewer and does nat 
iu<:lllJ .. the maintelllulD" or con"ttuctioD 
~>f th.. place of deposit. 1 think tbey 
are .... "')'one-iot.. ior \he draw.. meu
tioned in A and D. 

4. I IUl1 of opi.,uon tbey would be 
bOl.>nd. 

/'i. I am of opinion tbey are reaponalble, 

6. I ~biDk BO, 

7. I tbink it will lltill be applicable in 
these cases. 

8, I,.m of opinion that u..y .ill. 

9, 1 am of opinion tha.t the pa.ving of 
.uch gurIies ia not within t;he r .... "lntioD .. 
aDd that the .hoU4!le-ownerJl aloe liable, .. 
heretofore, in relJpect. thereof. 



10. Whether the Corpo,.Il.tiuu I'''''O\U
t,iolJ No. 12429. da.ted the 29tb JP,UltP,ry 

lSIHl, applies to bouse-oe", ne<:tiou of 
Government and r .. rt Trullt BUlldlngs_ 

11. Wb~tber the Municipality, in 
giviug effect to .the resoludon". i~ .que ... 
tiou, would be under B.lly halllhty to 
plumbers or others who ho.,,~ brought 
out large stocks of fitting" which they 
may bllve dlffi"",lt.y b. diepoaing of. 

And to "dvUle generally. 

:1sIarch lOth, 1896 . 
• 
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10. I am of opwioD. that. it do .. 
apply. 

n. Tb .. y pOlllc1, in my opinion, be 
under uo U"biUty. 

1 fthtluld ""Y it WM doubt.ful whether 
the !t111uicipnlit.y intended to include in 
t.hth' r"B"lut.inn G"vernm.,nt II,Dd Port. 
Trust buildings "n<i Atnble., and 'I: ~hould 
Ad ,·i.e that tlwB" c,'ees should be eu b
mit ted to the Corporntiou for nn expres. 
sion of their opinion as to whether they 
were i1\cluded .. ud, if the~' were not 
iutentled to be, the reso-Jlltion couhl b .. 
"menned 80 all to gh-e effect to the real 
jut~ution. 

J, D. INVERARITY. 

ROUSE CONNECTIONS IN lS'f DHAINAGE 
SECTION. 

EX PAR1'E.-THE MUNICIPAL COHPORATION OF THE' 
CITY OF BOMBAY RE HOUSE CONNEC'l'IO~S FOR 1ST 

DRAINAG.ffi SECTION. 
CASE FOR THE' OPINION O.v' CO UNSEL. 

Shortly after the present system of lIewcrage in Bombay was 
commenced, a question arose as to wlJetiwr the cost of ma.king the 
house connections with the new Se -.Vel's should be thrown on the 
hou8e·DW[)er~ [which the provisiolls of tl1e Municipal Acts oJ' 1872 
and 187$ (then in force,) would have allowed], or should be 
bOl'lle by the Municipality. 

On the 21st D~cember ]881 the COl'!1oration passed a resolu
tion as follows :--" (1) tha.t the C(Jl'l)()ratioll are of opiuion that 
the Municipality should undertake the wOl·k of making house 
connections in th~ 1st Section of the new main drainage wol'l{s. 
(2) that the cost of ma.king the snid house conueliioQs be 
defrayed by the MUIlicipalily." • 

On ,the 3ri of No¥~miJer (If the followiug year (1882) the Cor
poratIon passed a further resplutiou (\.'3 follows ;-" 'l'bat the 

i9 . 
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-4' Municipality undertake to pay for the entire east of the eon
.. struction of bouse connections both inside and outside the house 
« and to maintain all fittillgs outside tile fout, wlt})e ot the hOU9B 
" bereafter', provided that this. ulldertaking on the "part of tbe .e Municipa.lity sha.n not apflJ'y to hOlls .... s to be built hel'eafter 
., except 80 far as the mnintellll,nG-a is cnncel'ned nnd that it shall 
•• !lot apply either 81B regards cOllstruction or mainteuanee to any 
.. p\'op~rty 011 which 'tbe consolida.ted rattl is not obarRed in full 
" (f>xcept in the cn8~ of chnritnl,le and rpIi~ionB ibstitutions) • 
.. rl'llnt in the case of any hnilding stallding in its own compound 
., t.he question of tbe payment of tbe cost of constructing lI-n d 
H maintaining the connections be referred by the Oommissioner 
.. to the Corporation as he rna.\' cleem lleef!RSllry." 

And 011 the 31'd of June 1(:;87 it was funher resolved by the 
COl'poration 8S tollows :-" That in the opinion of the Oorporation 

the WOrk of mnking bouse connections to mills and 
No. t)r;s. tra.ding concerlls as well 88 to private buildings in 

thfl £il'at drainage section should be undertnh:en b:v the Munici
paJity at Mlfnicipal expense in accordance with the terms of 
tbe Corporation's resolution No. 22G8, dated Brd November 
]882," It will thus he seen that from tlle commeneefnent the 
Corporation have been illclined '0 hold that in the fit-at ol'oi/ltlg'e 
/31!ctio/l Ihe honse COllnection t!hould be mnde n,t Municipal eXpelll!e. 
In order to defray the cost, the Corpnrntion have I'aised Re. 5,'i5,OO() 
ipor.ion of a lonn of 44 lul,hs known aB the Sanitary Works 
Loa.n) for the expresd 1jUrpOciO of )'roviding tile fund3 
llcc~s;:;al'y for Inaking tile hOllse conllflcliollB ill tlJis section. Out 
of that IOfm 2;t lakhs hnve uin:,arly been spt'nt. Oll the work, and 
there is .,till a halLlTlce of about 3i laklts aVlLilable and unspent .• 
'J'he CommiB!'ioner's If:,tter to the M ullicipul Secretary, dated 
tile 23rd September lS95 (prillt sent ~ .... rewith). shows what has 
been done 80 far in tire matter of maInng connections, and from 
that it will be seen that. tLere fire l\ very large number of housea 
ill t1l& 1st dl"Linnge section still remaining to be connected. It 
will al80 be seen tunt the co~t of coin~letillg the connections in 
this 1st draillage section will vel'Y lnr~ely exceed the nmount 
rnised nJld bndgetted for the pnrpose. Uuder tbese circumstances 
l\[r. J:>he.'ozeshah M. Mehta bas given notice of bis intention, 
lit the meeting of tIle Corpuration on the 10th instant, to move 
for tiu:! rescibsio ll hy the COrpOl"lltion of their p!'91'ioUR resolution 
of Novemher 1~8~, Copy of hi,. notice of motion if!. aent here
witl1. 'l'l1e result of this, if carried, will, of C'.ur88, be that 
hOllse-owllel's ... ,,111 btl cal<ed ou to bear tlw expenBe of connectillg 
tlJeir own houses just UB they have beell und will be co.lIed on to 
do !lO ill nortjons of the city oth er tlHlli the fil'st llrainul'e section. 
and if they fail to do fa, t,be provisiolls (if the Act to compel 
them 'WI have to be pnt III forc~. One complication which !DIlY 
arise is that in most cases notices IHl\'e nlre/ldy been served long 
ago on all bouse-owners in this (1 istrict .~O llib ~fl'cct IlhoWII in the 
prill ted form seut herewitli. 
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Counsel's attention is ilrawn to section 260 of the Municipal 
Act. III the Acts of 1872 and 1878 (which were in force when 
the resolutioll ·of November 1882 was passed) there was no oor
responc1ing section, alld the Acts nppn.relltly conteplplated that 
all works for drainRge, &c., of private p'l'o"erti~s should be 
done at the expellse of the (lwners a8 they provided that sllch 
expense Illiould Le "rc>coverahle" from El'ucn owners. 'I'he 
resolution of Novemher ] (:'(82, it will be noti'fled, not ollly pllrpol'ts 
to u1Idertake the cost of constructioll, hut also maintenance of 
all external fittillgil, and in this connection Counsel is referred to 
section 2J,!:l of the pr£sent Municipal Act under which such 
fittings vest in the Corporation unless they have otl.lerwis6 
determined. 

Counsel is requested to advise :
,~ QUFmIES 

1. Whethsr, under the circum
stances stated, the Corpora tion can 
le~ll11v reAcilld theit resolutioll 0f 
3rLi -November 18R2, or -wlwtber 
bouse-owners in tile I Rt drainage 
flection whoso holuses have not yet 
been con'i'tected conin eRtabli"h any 
legal obligation 011 the plll't of the 
~luntcipahty in their favour and 
could compel the Municipality to 
carry out that l-e!!Olution in ItB en
tirety. 

2. Whether the fRct that t.he loan 
hILS been raise(l for the purpose of 
carr_dng Ollt tbese works Iln d th!lt u. 
coosulerll h Ie ht!£lallce of thut 1011 II still 
remfLinB unspent IltIeoLI'I the ']Ilcstion 
rais.ed in th€' l"st query. 

S. 'Vhethcr ill that event tllpre 
wonld be any ndVII.Dt,.~e In eXhlll1!.t
jTl~ the loan in the Dlnllller detel-miu
ed'on prior to deciding for the fntllre 
tftat hOllse-owners are to be caile,\ 
on therllsf'l ves to bear the cust of 
the works_ 

4. In the event of the !lTnnieinnli
ty being in Counsel'R opiniun lpglllly 
COllllnitted to proceeding '\\ itll t.he 
bouse cOllnectiolls in th,c first drain
age section in nccurd,,"c& with the 
resolution of No,·eDJber lSfi2, either 
to the full extent of hOllses l'eullllning 
unllonneeteu or the extent of the un· 
expended halance uf tho; loa" ,does tllA 
fact of theil· baving ul'dertllken aud 
being bound to Clll'l'y on .. meh work 
create or ~ive rille to nuy If'gal right 
on tbe part vf owners elsewhere- thaD 
iu the first dijl-illAge sootion to have 
their houses cOlltlectec.l or! siu~i1ar 
tenDS. 

OPINION. 

1. I am of ol)inioll thllt they can 
rel'cind the resolution. Th ... y IlH.ve 
resolved to pay fer what they were 
110t honnd to pny fo~', nrH1 cnll .1(,"I,le 
now 110t to do ~o. They have t>ntel'Nl 
itlLo no contrllct 01' illcuned flUY 
~eglllilltlnlit) to Itny one 1tlll,!8B tb"ro 
IS ally pm·ticulllr house-holtler who 
hilI'< acted on the repn'sen ttttioD con
tnilled III the r850111tioll, ill which 
caRe tile 'l"f'ristR would IJe est.opped 
ill I.hat. particular instance frOln 
dec-II !ling to pay ior w h .. t they re
l,res"llteLl t.hey would pay for. 

2. I thillk this does not affect the 
qut·stion. 
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~, ' Where booao connections have 
been put u~ a.t MuuicipBlexpenss, are 
the Mltuiclpa1ity liable la)by virtue 
of the Resolution of ard November 
1889, or (b) aptaV from tha.t Re$olu· 
tion, to maJ.ntaHPaud ke':p Flucb con
nection and the inoidental fittings in 
repair? 

And to advise geIlHaJly, 

5. I tbink they aloe apart from 
the resolution as these n&tinga ar~ 
vosted in tb.e Munioip~lit.Y by section 
242 having been :made at the charge 
of the MuniCipal Fund, If the CUI'
por~tion determine that tuey shall 
not vest unueTl:lection 242, it may be 
that tiley would not, a.ftler 8uch re ... o
lution, be bound to maintain, but I 
confess I am not at 4-n cleRr 115 tq 
what is Dleant by" or HbaJl at any 
time other\vise dcterrnine" in scct](:>n 
242, Whether this gives t'I. right of ili
vesting after the property has vested 
is dOIl.utful. It seemB, to me that 
w},orovel· the Municip~ty have al
l·eady done the work' they ca.nnot 
recover the cost fl'om • owner. 
Th e owner might .fairJy SllY ; •• If you 
had not Beni me tbe notice that, jf 1 
dill not do the work, you would do 
it Ilt y01;l1' own 6ltpeU/le, I woula 
hlLve done the work myself. If I 
hat! known I 'Wollld have to pa.y, in 
nny case, I should ha"t'"e don~ it my
self. 

In caees wherE! the wor\ bas not 
oeen dOllo, the notice sent, 1 think, 
('au be withdrawn and a {resh notice 
sent under ~ection 231 giving notice 
that, if the wo~k is not done, the 
Commissioner will do it at tbe 
owuer'B expense under section 489. 

,J. D,INVERARITY. 

Octobe1· 9th, ] SUS. 

PUBLIC STREETS· 

BOMll~Y. 26th June 189B. 

To M. Q. MURZBAN. Esq., Ex.ecutive Engineer. 

SIB~-'e have the honour to ret~rn herewith the correspond
ence and papers on the subject 01 repairs to MooglPhat CroSB 
Lane, UpOD whicb you COIlsulted llS on,the 19th instant. 
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The first question 8S poillted out in the Commissioner's No. 
4722, dated 6th instant, is whether the lnne in questioll is a 
street at all. 'l'he evidence available on this point appeal's to 
us to be inconclusive and meagre. 

• • 
It seems to be certain thnt the lane has been open to access 

for some years and probable that this has b.een the case for II p
wards of 20 yenrs, but, ill the absence of sitisfactory ~videllce of 
residents of tho lIeighbourhood (which apparelltly call not be 
~ounted on), we do not see how the facts in this respect could 
be established, as Colonel Laughton's plan is lIot of itself evi
dence, But even if unillterrupted public passage and access 
-OVl'r the lane for 20 years could be proved, we should still pro
bably be confronted with the same difficult.,· which w·as met with 

, in the B~oiwada-Parel case (Hllri Dwarkaji), namely, tlJe diffi
culty that, albeit a right of passage and access was established, 
such right is limited too the ' passage and access over portions 
only of the passuge, acts of ownership of n more or less vagne 
and shadowy description having, as it is alleged, p~e:p flxercised 
at intervals bv the owners of the houses in the lane over other 
somewhat undefined pOl,tiona abutting Oll their respective houses. 
'Ve refer to the construction of otlas or raised spaces at Devali 
time and ~he making of temporary erections at the time of 
marriages, &c" .both of which, it will be remembered, formed 
prominent features in the evidence in the Bhoiwa.da case. En
guiries, we understand, show that the custom of reserving the 
use of portions of the passage for such purposes as above men
tioned has in fact prevailed iu the present CILse, and this being 
so, it seems to us that, bearing that decision in mind, the limits 
of the street (assuming ~he lane 1n question to be a " street") 
might be held to bo so restricted and undefined as to render it 
practically impossible to recover the expenses which have been 
incurred from the owners of the houses abutting on the lane. 

We I.lotice it is stated that the masonry side drain alollgside 
tj,he lane was not made till January 1866; if so, eVE'n assuming 
the 'ana to have then been a street, this drain did ' not become 
vested in the Corporation of Justices by section ]409 oC the Muni
cipal Act of 1865. nor consequently did it pass by section 62 
of the Act of 1872 and section 88 of the present Act to the Cor
poration as constituted by those Acts respectively. Tbe lane 
therefore WIlS not, by reason of its existence before the present 
Act ca.me in force, a public street, nor did the pipe sewering 
operations render it such, they beiritJ subsequent in da.te to the 
present Ac~. A further question stlr,gests itself, namely. whether, 
the lane, having now,. as ,ve presume. been levolled, metalled, 
&c., to the satisfaction of the Commissioner, can be declared a 
public street under section 306; this again depend.s () on 
whether U is a street Ilt all, and (2) on whether the owners 
would objeet. Thtl first point we ha.ve already cOlJ8idered, but 
it BeeDlS to us that, if a notice were put up under tha.t section and . . 
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the owners acq1:1iesced or did not objec~, this wotrld gO' {ar to /2,'et 
over the insufficiency of eVldenco of access for 20- Yl'ars and 811m 
difficulty as to tbe alleged reservation of rilolhts of '-Iwnershil' over 
I'0l,tions. The conclusions therefore at wJlich we have ar:rived 
upon 8 conBid~ra.tlon ·of aU the circaID",tances before 118 ar€-

(I). 'l'hat the lane in question may be, and probably is, 8 

.. street, - but that the evidence nt prf.'lSent is lIot 
sufficient to establish this nnd that, evePl if it were, 
the actual limits of the street mi~ht bEl restricted to 
all ",Imost iudefinite extent hv evidence of reserva
tion of rights of ownership ovir portions adjoining the 
respective houses. 

(2). That. it is Dot 0. public street. 
(3). That, under the cil'cumstances, it would not be aJdvis

able to proceed agniost the owners for recovery of the 
ex.peuses which ht\.ve been incurred in repairiug the 
lane. 

(4). 'l!ha" with the acquiescence of the Owners (whose 
views on the subject might first be ascertained), the 
lnne might now be declared olld made 0. publi6" street 
if that cour!'\e be deemed desirable. 'l'hs present case 
is illustrative of the many ditl:iculties which a.rise in 
regard to 80 ·cnlled street, and though each cass must 
of course depend upon the particular circumBtl\lICeS 
aflecting it, we are dis posen to think tbllt in dountful 
cn.ses it mav be wi"er not to attempt to interfere. 
If the Fnzendnrs lind the owners of property in Imoh 
localities desire the Municipality it) lJlltiertakn the 
res}1oll,~jhility of lI1n.intaining in good repnir the pre
Beut ill·kept Rull inCOll venient approllches to their 
premises, they m,,;<t be prepal'ed to comply with the 
condItions under which aloue the Municipality can 
take them over UDll declare them public strest.-lVe 
have, &c .... 

ellA WFOR D, BUnpEH, & Co. 

RECOVERY OF TAXES. 

BOMBAY, ~th July 1898. 
To R. P. BRUNTON, ESQ •• ASSESSOR ann CoItectol'. 

8m,-With reference to nn jnter'l'iew which NIl'. Michael bad 
with us 0. day ot' two II~O on the subject of Inxes due by Mr. H. 
A. \Vadia, we have the honour to state that the claim proposed 
to be mude under the supplemental bill r-{o. 7;H4 for ~he differ-

.. Bee Procoedill~8 of tbo S, C, aud C?rpora Lion for 18V8-94. 
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e 'l1'Ce between the va.lue of water charged for by meter mansura
ment and the minimum songht to be applied under the pl'o\yiao 
(2) ·to rnles 1 an(1 2, pnrt I of the Standing Committee's revised 
Resolution No. 1751, dated 3rd June last, cannot possibly. in 
our opinion, be supported. • 

This case affords an illustration of the difficulties, which it 
seflms to us must attend allY attempt to gi..-e effect to the provi
Boes itS to the minimum prescribfld in rnle~ 1, 2 and 40, nnd shoWB 
that the doubts w~ have expressed in predous corres}Jolldence as 
to tIle vfdidity of those provisoes anel the iilH!gestion we made for 
their omission whelJ recently revising the form of Resolution 
were well fonnded. 

Here we have two properties aCljoining each other, one belong
ing to A and the other to B, but both let to the Bame tellallts 
who are snpplied with water throu~h melered connectiolls situate 
on B's gronnd, there beiJlg no avaHabl1! site for 8, cOllnection 
on A's ground, which is a qllarry. You have satisfied yom'self 
thnt the watel' consumed ill tile qllarry on A's ground is drawn 
f!'om the metered connections on B's land aDd c~ntlot be drawn 
11'om nny other source. 

Undc!t·the"e circllmstances yon have rightly chnrged the tenants 
(the a.ctll(~l consumers) for the quantity of wuter supplieci nnd 
t1ley have paid the charge. This charge is of necessity a chlll'ge 
ill Arrear, thllt is to sa.v, a charge, the allioilnt ~f which is cnl
cn~nted when the actual consumption of the hRlf-yenr is aRcer
tnined, slld so long as the 'L1llonnt so chllrged is E'qual to or 
exceeds (as it appal'etllly did for the secolI(i half of ]:;97-98) the 
nmount which would be renlised by a water-tax based on the 
aggregllte rateable value of both ,;remiseR, tbe Stanciing Com
mitteo's Hesolution gives rise to no difficult?, hut whell (as is the 
case for the first half of 1897·98) it is 11"88 than that "moullt, 
the question arise .. , how is t.he difference to hI' l'eco\'ered ? 

'l'he Municipal Act says [S, 162 (3)] "That a per~on who is 
cbnrged for water by meRsurement shall not he liable for payment 
9f the water-tax, &c.," consequently it is quite clear that the 
tellnnts who are charged for the wnter by measurement cannot 
be held liahle for any further chn.rge based on the water-tax on 
rateable value, But to attempt t,o levy the difference frOID the 

' owners, (A and B) would involve the issue of a supplemental 
property tax-bill for the half-year nnd for this there is no 
warrant in the Municipal Act. Moreover, it would involve 0. 

fresh aSReSf;ment to U.e wat,er-tax Rnd an alteratioll in the Assess
meut Book, which, under Section ]56. <f), DO doubt properly 
sllows the tenants 8.S the ».ersvns chargenble for water, but 
wiJioh, in order to support such a claim, would have to show 
ill stead the owners' (beth of them) as assessable jointly in 
respect of both properties. Such fln alteration would not, In our 
opinion, he justified by Sel'ltion 167. and moreover the properties 
being the liubject cff sepsrate ownership there seems to be no such 
uuity of interest as to lQa~e thflir respective owners jointly lillble. 
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We eonsitler lhe bill No. 7514 should be cnncelled ; lhe bill, 
}lo. 8095 nnd 8198 should oe recovered from the tel!anta and the 
bills No. 7513 and 847 only from Mr. \Vadia. • 

Similar difficulties must, it seems to us, al"iee in every ense in 
wllich it is sought to .apply the provillf)es in qllestio~, and whereas 
we were before constraiued to express the opinion that those pro
visoes were of very doubtfull vnl idity, the present practical attern pt 
to npply them fOI'cas 11(l now to the positive concluaion .that they are 
altogether ultra vires and we strougly advise that they be reoou
sider~d Rnd withdrawn.-

We retum all the popers-We have, &c., 
CRAWFORD, BROWN & Co. 

Municipal Solicitors. 

BE WATER '.PAX. 

1. Wbether in dete"mining under 
Section 12 , the rate at wbicb tbe water 
tax shl\ll be levied for t.htl y~ar 19() t-
1902, the orpOI.'\tion should 01' clln ex
cl ude frum cUl1siderntiou:ls part of the 
procoods of the tllX. ~h e item . of 
Rs. 4,3~,OOO pstimn.ted I\S the aggregate 
of the sum s to be d"hit"d to Municipal 
DepartlOeu ts in re pect of their con
snmptiou of water dnring the year; in 
oth r words, wbether thllt sum hnving 
bel' ll trt'nt.cd for bllClg"t pnrpoRe~ ns 
Re\'e"n~ from water, the (JJ'porntion 
can determine a. rate, which, added to 
that sum . i. e timntf·d to resnlt in a 
tou,l nmuunt excc"ding the t>~tiruate of 
"thtl expell s~s of provi(linl( 0. water 
aUl'P.ly ~ur the City, viz., Hs. 16,24,000. 

Opinion. 

1. In my opinion the Corporation 
can and should ellclllde from ~onsid~ra
tion the ittUl ui He. 4,38,oon_ 

SectioD HO (a) in my opinion means 
t.hat the W~ ter tIIx ID ust, aij lar a~ is 
rea~ouable. be fixed to produce a sum 
which will be sufficient to lDeet the 
(\1l1ll1al ~pelJ8es incident to the provi~ 
sion of a water supply for the Cit.y_ 
It is clear th"t no reven ue is r eceived 
from wlIter rntes levied ou lllnds 'rest
ing in the Corporation and the sum of 
Rll. 4,3 ,000 must be disregalued in 
estimo.ting the o.ctual rpceipts whieh 
enu be set against the water e3:pendl
tura. 

pction 110 nnd the following Sec
tions deal with tbe lel'Y or recovery 
of taxeR. and I thipk very express wordd 
would btl neceSB:Iry to establish that 
the legislature intended the taxill&, 
body to reco..,pr tau roUl it elf. 'I'he 
words" building and Ihnds in tho City" 
in ection 14,) do not uec~s arily mc;au 
.. all buildings aUlI land"" IIDd it is 
clea~ from Section 141 that tbolY WeJ'O 

not ID tended to have thut menning. 

Se<ltiuu 141 provides tbat the water 
tnx i~ to he levied onl~ in l'espect of 
prew18e~-

(a) with n privnte water supply 
or capable of Setting II pri
vate supply, ur 

(b) sitllawd ill a part of t h e city 
in wllich tho CommiRsioucr 
hne given uotice that tbe 
Corporo.tion CIID provide all 
premises with a ren»olJlIble 

• au ppfy of tvllto 

• See Record of .Procoodil1g~ fOi' lSOS-9\). 
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