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1898 is not at all consistent with the fact that Cama prior to
that had a complete understanding with the Municipality direct.
The fact that Cama then tried to make better terms with the
Municipality than he had agreed to throngh Hirji is in no way
inconsistent with an agreement through Hirji. The Municipa-
lity had thrown their broker over and were ignoring all that had
been done by him, and Cama was quite justified in then trying to
make his own terms, but it is quite evidéht that he had Hirji
in his mind all the time because in the final agreement with the
Muniecipality he stipulates for the payment by them of the amount
of brokerage which he had agreed to pay in the beginning of
1892. Consequently I am of opinion that Hirji is entitled to re-
cover his brokerage from the Municipality on this transaction
alsec | have not noticed in this judgment all the exhibits nor
every piece of evidence which has been given. This is not be~
cause I have not considered that which I have not mentioned. I
bave done this, but I did not desire to extend a necessary long
judgment, to an inordinate lepgth., The last point to be decided
is the rate of brokerage., It is admifted by Mr. Acworth that the
ordinary rate is 2 per cent., and no agrecment, express or implied,
on the phrt of Hirji has been shown to take less than 2 per ceut.
in such cases as those in respect of which the present suits are
brought ; consequently I must hold that the plaintifis are entitled
to brokerage at that rate, 'l'here must, therefore, be a decree for
the plaintiffs in suit No. 403 of 1893 for Rs 18,412-4-2 and costs
aud interest on judgment at 6 per cent., and in suit No. 403
a decree for plaintiffs for Rs. 14,949-12-5 and costs, and iuterest
on judgment at 6 per cent.— T'imes of India, 9th October, 1894.

LAND FOR NEW MUNICIPAL OFFICES
COUNSEL'S OPINION THEREON.

EX.-PARTE THE MUNICIPAL CORPORATION OF THE
CITY OF BOMBAY.

RE

BITE ALLOTTED BY GOVERNMENT FOR NEW
MUNICIPAL OFFICE.

Case ror OrinioN oF COUNSEL.
In the year 1888 it waa determined that Government shduld
be asked for & piece of land, mesasuring 6,000 square
yards, opposite $o the G. I. P. Railway Termiuus at Bori
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Bunder, as a site for the new Municipal Hall and Offices. . The
Munieipal Commissioner accordingly applied to Government
for the refusal of the plot, and inquired whether the land could
be given to the Corporation, and what might be regarded as
its selling value per square yard, . ‘ :

Government by a resolution of the 14th August 1858, (marked
No. 1), stated that ;he plot in guestion “may be allotted to
the Municipality as & site for the proposed Municipal Hall,”
that the land was valued at Rs, 80 per square yard, but that,
as it was required for a purely public purpose, the Government
of India would be asked whether they would authorize its
being given to the Municipality without charge or at a lower

rice. t
P The Corporstion by their resolntion of the 21st September
1883, ( No. 2), recorded the Government resolution last referred
{0, and tendered its thanks to Government * for the intimation
contained therein of the proposal made by Government for
ranting a free site or one at a nominal rate for the new
‘Municipal Hall,” and a copy of this resolution of the Corpo-
ration was forwarded to Government.

The Government of India by their letter of the 4th ‘ Oetober
1888, stated that they were unable to sanction the grant of the .
site free of chdrge, but, in deference to the recommendation of
the Government of Bombay agreed to the land being made
over to the Muunicipality on payment at the redueed rate of
Rs, 15 per square yard. Accordingly the Bombay Government
by their resolution of the 18th October 1883, ( No. 38), directed
that the Municipal Commissioner be informed * that the .land
is allotted to the Municipality as a site for a Municipal Hall
on payment of Rs. 15 per square yard, or Re. 90,000 in all.”

This resolution was placed in due. course before the Cor-
poration who by their resolution of the 8lst January 1884,
( No. 4), resolved * that the site be accepted, and that a
further representation be made to Government with a view to
securing the }land on more favourable terms.’” :

A memorial was thereupon submitted to Government on be-
balf of the Corporation, (No. 5), urging the claims of ths
latter to =pecial consideration in this matter, and this was
forwarded by (he Bombay Government for the favourable
consideration of the Government of India, who, however,
regretted that they were unable to comply with the applica-
tion, and their decision was communicated to the Municipal
(C‘?mng}issioner by Government resolution of the 2nd July 1884,

- Oo L ]

On the 12th July 1884, the Commissioner by his letier to
Goyernment, (No. 7), reported that it bhad been deeided to
proceed at once with the erection of the new Municipal Oftiges
sad Hall on the site granted, and that a notice=would_be published

imwediately, inviting arehitects to pubmit designs and off
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g:gmia o the three most sucedssful competitors—that it had
en determined to spend & sumn not exceeding five lakhs on
the building, but requesting that- the Government of India
might be moved ‘ ta-allow payment for the land (Rs. £0,000)
to be deferied until after the completion of the building—say,
until the year 1888-89.™

" By Government reeolution of the 19th Ju]y 1884, (No. 8), it
was decided that the Government of India should be addressed
on this point, and that the Government resolutions above referred
to, of the 18th October 1883 and 2nd July 1884, (Nos, 3 and 6),
should be comnmunicatedd to the Solicltor to Government, and
that the usual lease for the site should be prepared. ;

On the 27th August 1384, the Bombay Government by their
resolution of that date, (No. 9), commnunicated to the Com-
missioner the sanction of the Government of India to defer
uutil the year 1888-89 the payment of Rs. 90,000 for the land.

On the 18th October 1884, this last mentioned Government
Yesolution was recorded bv the Corporation, and it was resolved,
{No. 10), * that the thanks of the Corporation be tendiered to
Governfnent for the same,” and thia resolution of the Corpora-
tion was commnunicated to Government by the Cownmissioner's
detter of the BOth October 1884, (No. 11).

After this the ground which, when staked out and mensured,
was found to contain 6,007°65 square yards, was handed over
to the Municipality by the Public Works Departmeunt on the
ist November 1884,

On the 19th December 1884, the foundation-stone of the new

building was laid by Lord Ripon just before leaving lndia.
. The land thus made gver to the charge of the Munioipality
was duly railed in by them, and, suhject to some alterations
which have since been made in the configuratioun thereof by
Government, (and the last of which was made in October
‘1888), the site has ever gince oontinued to be in the possession
of the Municipality notwithatanding that, as will presently ba
seen, they were afterwards invited by Governwment to consider,
and did for a time entertain and even accept, a different site
altogether, near the SBailor’'s Home,

On the 3rd November 1885, (No. 12), the Municipal Commis-
sioner received from the Solicitor to Government a draft agreement
for a lease of this ground for approval, and on the 28rd Ja.nua.r{,
28rd& Februsry, and 17th April 1886, he received reminders ask-
ing that the approval of this desument might be expedited. A
copy of this draft agreement is seut herewith, (No. 13).

On the 218t April 18885, (No. 14), the Municipal Commissioner
expininad te the Government Solicitor that, before approving of
the draft and the boundary line shown on the plan attached to it,
he had to consult the architect ’a to space, &s., but coald not do
shis until she Corporation fiually, decided what sum was to be spent
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on the buildings, and promised to lose no time in returning the
draft agreement as soon as the Corporation decided this.

Shortly after this it was suggested by Government that the oval
between the Prince of Wales’ Statue and the' Sailor’s Home wonld
be a better site for the new Municipal Offices and Hall, and some
demi-official correspondence passed, which, on the 20th July 1886,
resulted in Government offering, (No. 15 ), to hand over a site
oa this ground at the same rate per square yard, as was to bs
charged for the site opposite the G. I. P. Railway Terminus, and
on the 18th August 188G, the Corporation determined, (No. 18),
to accept this new site. This of course hecessitated some changes
in the designs, and Government moreover stipulated that nothing
short of a very imposing building sheuld be here erected. A good
deal of time was taken up in negotiations with Government as te
the precise alignment of the building on thig site, and as to design,
and at length on ithe 7th May 1887, the Municipal Commissioner
received a letter (No. 17), from the Acting Under-Secretary to
Government, Public Works Department, stating that Government
awaited the report of a committee then sitting for the purpose of
advising Government, in regard to the exteusion of the City before
passing any orders on the disposal of the crescent { the ground
opposite the Sailor’s Home), and the alignment of the bnilding
and the space to be allotted to the Municipal Offices.

On the 9th May 1887, the Corporation appointed a eommittee
coneisting of ten of its members to consider and report, in comn-
sultation with the Commissioner, on the subject of the modified
design fogether with plans suitable to the site near the Sailor’s
Home offered by Government, and generally on the subject.

This committee recommended on the 25th May 1887, (No. 18),
that another suggestion which had meanwhile been made to take
over the Town Hall for the purposes of the Municipal Offices
should be abandoned, and further that the site opposite the Sailor’s
Home should be adhered to, and the Municipal Commissioner be
authorized to call for designs for a building, providing for the
preseut requirements of the Municipality and meeting with the
approval of Government, to be erected at an immediate cost of
five lakbs of rupees. The building to be one of such design and
arrangement as to be capable of extension.

On the 13th June 1887, this report was approved and adopted by
the Corporation, (No. 19), and the Commissioner was authorized
to call upon Mr. Chisholmn (who had been awarded the first prize
for the designs invited jor the site opposite the Q. I. P. Railway
Terminus) to prepare a fresh design. :

‘This decision of the Corporation waa communicated to Govern-
ment by the Commissioner's letter of the 28th June 1887, (No. 20),
in which he asked for an expression of the views of Government
in regard to the style of architecture to enable Mr. Ohisholm
more satisfactorily to modify his designs, and-after a further lottes
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on e 118k Angust 1887, asking for an early reply, the Commiss
sioner recsived & letter from thie Acting Under-Secretary, Publie
Works: ritment, dated 17th August 1887, (No. 21), stating
that, uutil Government were in possession of the report of the
Exiension Committee before referred to, and of the views of tha
Municipality as to any suggestions that might be made regarding
the maatier in guestion, ‘“ Government are uwable to move further
in the guestion of site, and Wwounld prefer not to offer any opinion
an tha atyle of architecture. to be adopted.” About this time =
proposal was made to the Carporntion that they should purchase
the Cathedual High School and add to it, and on the 7th Neovem-
ber 1887 this prepesal waa brought befors the Corporation, and
anather commitiee of that body was appointed to report eon the
plans and slevations, and on the configuration of the site. This
commitiee on the 27th March 1888 made their repert, (No. 22),
in which they umamimously recommended the rejection of the
Cathedral High School scheme, and advised the Corporation te
adhera ta the site on the crescent, opposite the Sailor’s Home.

On the 19th -April 1888, the Corporation considered thig report,
but detemmined, (No. 23), to revert to ths eile opposite the G. I,
P. Railway Terminus at Bori Bunder, resolving ** that the Acting
Muniecipal Commissioner be instructed fo proceed forthwith with
the work of arranging for the buildirg of Municipal Offices on the
gite at Bori Bunder already selected by the Corporation,”

On the 20th April 1888, (No. 24), the Commissioner reported
this decision to Government, and enquired whether they were
still willing to grant the Bori Bunder site at the price originally
marked, viz.,, Ra. 90,000, and on the 2nd July 1888 he received
a reply, (Nzo. 256), from the Public Worke Department that
* Government are still willing to grant the site opposite the
Victoria Terminus for the new Municipal Offices in the terms of
the rough agreement forwarded to you for approval in Novem-~
ber 1885.”

On the 12th November 1888, Government issued a resolution,
{No. 26), that the land was allotted to the Municipality in October
1883, the charge being fixed at Rs. 90,000, that the Government
of india on: a epecial representation consented to paryment being
deferred until 1888-89, and that the Municipality should now be
called upot to complete the lease and pay in the purchase money,

This was. acocordingly arranged, the mouey was paid, and the

.draft agreement for lease of the land was forwarded to the Muni-
cipal Bolicitora for approval, the Commidsioner at the same time
(18th December 1888), (No. 27), writing to the Seeretary to
Government, Public Works Department, drawing attention ta the
fact thas by the draft agreement it was provided amongst other
things that the Corporsticn should pay a yearly rent of one anha
Per square yard for the term of 999 years, though no allusion to
auohamdrhon was made in the original Government resolution
under. which the land . was aljotted, and ndding that he (the
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Commissioner) was under the impression that for-the  sum- of
Rs. 90,000 the site was to be purchmased by the Corporation
outright.

Ou the 4th February 1889, (No. 28), the Municipal Solicitors
wrote to the Government Soiteitor, drawing attention to the ori-
ginal Government resolutivns, and suggesting that the document
to be executed shouldebe a conveyance, not a lease; pointing out
that the resolutions contained no provision for payment of an
annual rent ever and above the paymentat the rate of Ra. 15 per
square yard, snbmitting that there was in any case no necesrity
for such a preliminary agreement as had been proposed, and that
the terms and conditions of that form of agreement (which is ap-
parently merely a copy of some form in use in ordinary cases of
leases by Government of building sites to private individuals) were
many of them wholly inappropriate and umsuitable to the circum-
stances, and they asked that the form of document might be en-
tirely reconsidered and remodelled.

With reference to these suggestions, Counsel’s sitention is par-
ticularly drawn to the form of sgreement, {No, 18), which, it is
thought, he will perceive, at once, to be wholly insppropriate.

On the 13th March 1889, (No. 29), the Corporation passed a
resolution approving new designs which had been prepared, and on
which it was estimated the Ybuilding would cost ebout 9% lakhs,
giving instructions that the necessary steps be taken forthwith for
carrying out the work ; so that, if possible, the foundationa
might be put in before the rains, and approving of an applica-
tion being made fo Government for permission to prcject the
porch and for a grant of an additional area of 560 square yards, or
thereabouts, to admit of a slight improvement contemplated in the
design, This was forwarded by the Comimissioner with his letter,
dated the 14th March 1889, (No. 80), to the Seeretary to Govern-
ment, Public Works Department, and on the 4th April, (No. 81),
in continuation of this letter, the Commissioner wrote again to
the Secretary to Government, Public Works Department, for-
warding b tracings with explanatory remarks “‘as it appears that
some doubts exist as to the precise demarcation of the site grant-
ed by Government”, requesting immediate orders on the subject
a8 a contract had already been let for putting in the foundations,
and it was of the greatest importance that this part of the work
shounld be completed by the beginning of the monsoon, and ask-
ing the approval of Government to tracing No, 5.

The matter of the foundations was one of such urgent import-
ance, that on the 8th April 1889, (No. 82), the Commissioner
again addressed the Becrelary to Government, Public Works
i[l)e;lpa.;tment, pressing for a very early reply to his letter of the

th'idem.

Every day lost before giving orders to fhe contractors, who
had taken the contract for the foundations, to begin their work,
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was now a serious matter, and getting no answer the Commis-
sioner wrote again to the Secretary to Government on the 12th
Aypril 1889, (No. 88), asking for the very early orders of Govern-
ment *‘ for otherwise the project of commencing operations before
the monscon muet be abandoned,’”” and he also at the time wrote
demi-officially to Mr. Hughes, the Secretary to Government,
Public Works Department. Some other demi-official correspon-
dence, (Nos. 84-87), then passed, to which®Counasel’s attention is
drawn, and particularly to Mr, Ollivant's letter to Captain Oli-
ver, dated the 15th April 1889, which very clearly shows how
matters stood at that time.

At length on 21st April 1889, (No. 38), an official reply wasn
sent by Secretary to Government, Public Works Department, to
the Commissioner’s letters of the 18th December 1888, and
14th March and 4th April 1889, and by this letter the Commis-
sioner was informed *‘ that the allotting of a site did not imply a
grant in fee pimple only a grant on the usual terms;” that,
under the special circumstances the usual preliminary agree-
ment might be dispensed with, and that Government were pre-
pared to grant a lease of the area required, as per plan No. 5,
sent with the Commissioner’s letter of the 4th April 1889, with
one very slight modification of the boundary on the modified
conditions therein stated, of which the only ones which need be
specially noted are as follows :—** That the lease be for 999 years,
and reserve the usual annual ground rent of 1 anna per square
yard ; that, for 6,000 square yards out of the total area, payment
be made at the rate of Rs. 15 per square yard as originally
agreed upon, and, for any additional land in excess of that area,
payment be made at the rate of Rs. 40 paer square yard.”

On the 6th May 1889 the Corporation passed a resolution,
(No. 39), accepting the terms stated in this letter, but regretting
that Governmeut had found it necessary 1o make any deviation
as regards rate or ground rent from the termms of the original
grant, and expressing a hope that the acceptance of the terms
now laid down will not prevent Government from giving a favor-
able consideration to such further representation on the subject
as the Corporation might think fit to make, and that the Pre-
sident be requested in communication with the Commissioner to
submit the representation to Government forthwith.

Pursuant to this resolution, the President of the Corporation
addressed Governinent on the subject on the 29th May 1889,
(No. 40), and on the 19th July 1889 a reply wasseut to his letter
in which, for reasons assigned, tbe Governor in Council regret-
ted that he was unable to comply with the requests made by the
Corporation,

Thig reply was considered by the Corporation on the 15th
August 1589, when the following resolution was passed :— .

**That the consideration of letter No. 2831, dated 19th ultimo,
Tom Government on the subjegt of the texmsg for the additional
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ground taken for the site of the new Muniecipal Office be defemrad.
That, before any further land be purchased, the Municipal Com-
missioner be reguested to instruct the Solicifors to obtain the
opinion of Coungel, as to whether the Corporation is, in the cir-
cumstances that have happened, bound to take a lease in the
ordinaxry Esplanade form, or whether they are not eantitled 10 &
lense in the ordinary form or even to a grant.”

It will be seen fromk the foregoing statement of facts that the
Bombay Government, when the site was first asked for in 1888,
were in favor of its being given to the Municipality altogether free
of charge, and made a recommendation to the Government of
India to that effect; that it was by direction of the Government
of India that it was “ allotted,” to the Corporation, ¢ on paymentg
of Rs. 15 per square yard, or Re. 90,000 in all,” not a word being
said or a sanggestion being made by the Government of india,
much less by the Bombay Government, that the Corporation
should be charged any ground rent for it in addition; tha¢
these terms were accepted by the Corporation and were
confirmed by Government and the Corporation in the
following year (1884), when the payment of Rs. 90,000 for the
land was pernitted to be deferred until 1838-89; that: thke land
was handed over to the Corporation upon these terms in No-
vember 1884 and that, subject to alterations whioch were after-
wards made by Government in the configuration of the
site, the Corporation have been ever since in possession of it;
that, though the Government resolution of 19th July- 1884
directed that the usual /ase should be prepared, it is evident
from that resolution that the document was to be on the basis
of the terms so arranged ; that, though the draft agreemeut for
lease which for the first time introdnced the stipulation as to
ground rent was sent to the Commissioner in November 1885,
the reason why it was not looked into, and objection taken wuntil
December 1888, was that Government had themselves in the
meanwhike proposed to hand over to the Corporation another
site in liew of the original one at the same rate per square yard,
but were unable after much delay to make up their minds as
to the details in connection with such other site, and this it was,
apparently, that was the main cuuse, or, at any rate, one of the
main causes of the Corporation eventually reverting to the
original Bori Bunder site ; that this decision having been arrived
at and the Municipality called upon to carry aut the original
terms, objection was at once taken to the stipulation as to the
ground rent, and to the form of agreement generally, that, with-
out answering these objections in any way, Government suffered
the Municipality to make their arrangements for proceeding
with the work, and that it was, only under stress of the risk of
heavy claims for damages by their contractor and of losing the
working season for putiing in their« foundations, that the
Municipality were oblized to accede o the "stipulation =s to
ground rent and accepting a lease. S .
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Thagaction of Government. in thus seeking to go behind and add
to the clear terms of the original bargain, and then in taking
advantage of their own delay in answering the application for
additional ground, and of the dilemma in which the Municipality
were placed in cunsequence, were, it is submitted, such as would
in the case of & private individual, undoubtediy, have deserved to
be eharacterized as close dealing if nothing stronger.

The Corporation, however, no doubt have by their resolution of
the 6th May lest accepted the fresh conditions, and the only legal
question arising in connection with them would, therefore, seem
to be whether the original terms having been definitely and un-
conditionally accepted by the Corporation, and the land made
over to and held by them for so many vears upon those terms, it
was open to Government to impose fresh terms on them, and
whether such fresh terms, even though accepted under pressure
as aforesaid, are binding on the Corporation or are supported by
any aufficient iegal consideration. In this connection, it will be
noticed that the additional area asked for to admit of the improv-
ed design was a matter wholly unconnected with the questions of
ground rgnt or form of document in respect of the original site,
but that, none the less, it enabled Government to bring great
pressure to bear on the Municipality by delaying the reply to
their apglication for such additional area, for, though the land
wasg in the possession of the Municipality and work might have
proceeded within the original area had it been possible to finally
fix the design, this could not be done till the answer from Govern-
ment was received, and it was known what design would have to
be followed.

As regards the form of lease, if the Corporation must be held
legally bound by their resolutiou of 6th May, they have apparently
by it acecepted the coaditions of the leasc as laid down in the
Government Jletter of the 21st April 1889; in other respects,
however, it is submitted that there is no valid reason why the
Corporation should accept a lease containing conditions unneces-
sary, inappropriate, and even ahsurd, as some of them are such
as are indicated in the draft agreement forwarded by the Govern-
ment Solieitor on the 8rd November 1885 ; such, for instance, as
the deposit with Government of Rs. 1,000 ( see recital on page 2
of the draft), the limit of 2 years’ time for the commeneement and
completion of work, and the stipulations as to approval of mate-
_rials by the Government Surveyor, and amouut to be expended
in each year (paras. 1. 8, and 4 of draft), the condition as to fenc-
ing, lighting and watching the premises to the satisfaction of
the Government Surveyor (para. 2), the condition as to mode of
pitching the publio footpaths where it became necessary to cut
through them (para. 6), (these footpaths are in fact by the Munigi-
pal Act veated in and undse the control of the Municipality), the
provision as to submitting plans and sections showing provision
for drainage to the Executive Epgineer, Municipality, for approval,
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and to the Architectural Executive Engineer and Suiweyor
(pura. 9), and the inquisitorial provisions of para. 11 ander which
the Architect employed by the Corporation might be subjected
to constant interferenes by the Government Surveyor.

Counsel is requested to advise on behalf of the Muni-

cipal Corporation,

1. Whether, having regard to the
questionable manner in which Go-
vernment have seized the opportu-
nity to take advantage of the Muni-
cipality, and under all the circum-
stances that have happened, the
Corporation are strictly bouund by
the new terms laid down by QGovern-
ment, and, if not, whether they are
entitled to have a grant of the site
on the original terms,

2. Whether the Corporation are
bound to take a lease in any other
than the oidinary form  of long
building lease, except in so fur as
vaned by any specinl coyditions
which they have accepted by their
resolution of the 6th Mnay 1889,

And to advise generally.

OrINTON.

1, Tt appears to me that the letter
of the Municipal Commmissioner, dated
the 28th April 1888, (No. 24) must
be looked upon as the opening of
new negotiations for acquiring the
site in question,and that both parties
treated the prior negotiations as hav-
ing resulted in nothing which legally
bound either the Government or the
Mauanicipality. 1 do not think there-
fore that the Corporation is legally
entitled to a grant on the original
terins.

In reply to the letter (No. 26,
above referred to, the Goverument
expressed its willingnees to grank
the site in the terms of the rough
agreement forwarded in November
1885. This amounts to a proposal
ou the part of Government open for
acceptance by the Corporation. Ne-
gotiutiona then ensue, and the Go-
vernment proposal is n.odified and
embodied in the letter of 21st April
1889, (No. 38), which proposal is ac-
cepted by the Corporation. Under
ordinury circmunstances this, of course,
constitutes a contract binding upon
both parties, and after conxideration
of all the circumstances placed before
me, I {ail to see that there are any,
which can affect the legal position
or rights of the parties. 1 am, then,
of opinion that the Corporation ia
strictly bound by the new terms laid
down by Government, and aeccepted
by the Corporation.

2. The form of lease is another
matter. No one can read the draft,
(No, 13), withont seeing that it is
singularly inappropriate in the pre-
sent case. That, hcwever, would not
be an reason for its rejection, if the
Corporation can be held to have eg-

reed to accept its termse, I think
that the Corporation has not 80
agreed. I think that, having regard

to the Jotters which passed prior to
the letter from Government of the
21at April 1889, their said letter,
(though the same is not at all cleasly
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expressed), i€ intended to, and does,
supersede that portion of the letter,
(No. 27), which says that the grant is
tobe in terms of the rough agreement.
I am of opinion that the Corporation
hus only agreed and is only bound to
accept a lease containing ordinary
provisions and embodying the special
provisious coptained in the Govern-
ment letter of the 218t April 1889.

J. JARDINE.
20th December 1889,

BY-LAWS RFE ELECTION OF MEMBERS OF THE
STANDING COMMITTEE, '

BomBay, 21st November 1891.
To H. W. BARROW, Esq., Municipal Secretary.

Sin,~We have the honour to return the papers forwarded
under your No. 8896, dated the 13th instant.

The draft by-laws which have been proposed may, we think,
be shortened and simplified and certainly ought, we think, in
Bome respects to be amended. The alterations which we suggest
will be found in red-ink in the print which was sent to us.

‘We would, in the first place, explain that our proposal to omit
altogether the proposed by-laws 1 and 9 is founded upon one of
the well-known rules which should be observed in the making of
by-laws, namely, that a by-law must provide something in ad-
difion to the existing law and therefore must not re-ensct it.
Now it seems to us that the proposed By-laws Nos. 1 and 9
really, if earefully considerad, purport to do nQ more than re-
enact what has been already sufficiently clearly and on greater
authority enacted by the Act itself.

Sections 43 (1) and 46 (1) expreasly direct at what meetings
members of the Standing Committee are to be appointed by the
Corporation. Those meetings must of course be called in the
manner provided by the Act, and a by-law ( such as By-law 1),
which merely purpoerts to say that they shall be so called, carries
matters no further and is objectionable as purporting to re-enact
what the law has already provided. Similarly as regards By-
law 9, the Act itself prescribes how, in the absence of any by-
lawe om the subject, the Standing Committee may delegate their
Powers or duties to Sab-Committees, so that a by-law saying
that in so delegating they’ shall follow the provisions of the Act
18, we think, for thd*same reason as in the first case superfluous
aud objectionable.
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With reference to by-law 3 it seems to us that if the prineciple
of nomination of ecandidates is mocepted, it almost necessarily
follows, that when the number of valid nominationa is the same
as, or legs than, the number of vacancies, the nominees must be
appointed. QGovervment having therefore, as we understand,
accepted the principle, will not we think see any objection to the
form of By-law 8 as now pruposed by us.

The few rema.ining. alterations we have snggested in red-ink
will we think speak for themselves.—We have, &e., CRAWFORD,

BURDER & Co.

OMISSION OF THE PRESIDENT TO INITIAL
THE BALLOT PAPERS &c., FOR ELECTION
OF A MEMBER OF THE STANDING
COMMITTEE.

QUESTIONS.

1. Whether assuming the President
did omit to initial each ballot-paper,
such oncission would be held suflicient
$0 invalidate the appointment of member
of the Standing Committee then made.

2. Whether the fact that ths exa-
mination of the ballot-papers by the
Municipal Secretary aond scrutineers was
not held in the actusl immediate pre-
mence of the President, would be held
sufficient to invalidate such appointment,

3. Whether any, and if o, what,
steps can now be takon to remedy the
urregularities ?

’

OPINION.

1. I think the omission of the Pre-
sident to initial each ballot-paper is not
such an irregularity as would invalidate
the election, as there is no suggestion
that this omission affected the result of
the election. The duty of the Prasident
to initial the ballot-papers was werely a
miniaterial and not a Judicial duty. See
the Queen versms Lofthouse, L. R. 1,
Q- B, 433,

2. Iam also inclined to think that
the omissiou of the President to be
present when the ballot-papers were
examined would also not invalidate tae
election for the same reason. I am
further of opivion that, as it is nos
suggented that the result of the elections
was  affected by thess omissions
and there was mo bad faith, the High
Court would bpot interfere with the
elections (sve the Queen wersus Ward,
L. R. 8, Q. B. 210).

8. I think no steps can now be taken
to rectify the irregularities, amd that
Section 625 does not apply to a case
like this.

BASIL LANG.

Srd May 1892,
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ABSENCE OF MEMBERS FROM MEETING OF
THE CORPORATION.

BoMBay, 1st Marck 1892.

To H. A. ACWORTH, Esq., Municipal Commissioner.

8ir,—We have the honour to report that pursuant to the in-
strucbions contained in your No. 28,976, dated the 18th ultimo,
we submitted for the joint opinion of the Advocate General and
Mr. Jardine a case upon the guestion which had arisen as to the
construction of seetion 17 of the Municipal Act.

We herewith forward a copy of the case and of the joint
opinion of Counsel thereon.—We have, &c., CRAWFORD,
BURDER & Co.

Ez-parte.~The Municipal Corporation for the City of Bombay.
Ke Vacancy in the Corporation by reason of absence of a
Councillor fromn meeting.

CASE FOR THE JOINT OPINION OF COUNSEL.

Section 16 of the City of Bombay Municipal Aect, 1888, pre-
scribes certain matters which disqualify a person for being a
Councillor and section 17 enacts as follows :—

‘“ Any Councilior who—

¢ (a) becomes disqualified for being a Councillor for any reason
“ mentioned in the last preceding section ;

[ £ or,

‘“ (b) absents himself during three successive months from the
‘‘ meetings of the Corporation except from temporary
““illness or other cause to be approved by the Corpora-
¢ tion, shall cease to be a Councillor and his office shall
¢ thereupon be vacant.”

The question has recently boen raised whether the approval of
the Corporation to the cause of absence must be given within the
three months spoken of, or whether it ias sufficient if such appro-
val be accorded afterwards.

It is contended, on the one hand, that the approval of the
Corporation must be given within the three months, and that
otherwise there is apparently no limit whatever to the petiod
during which a Couvncillor may absent himself in anticipation
of approval, that he might in fact leave his place vacant for two
years or more. and then wzet thé absence coudoned. That the
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section clenrly provides that absence for fhree months without
approvel vacates the seat, and consequently that if the Corpora-
tion possess the power of subsequent condonation, they practical-
ly possess the power of re-election to their own body, the sent
bhaving ex Aypothesi been vacant from the expiration of the three
months upto the date when the resolution approving the osuse
of absence is passed, gnd further that during this period of va-
cancy there wouid apparently be a contravention of section 5 of
the Act, which prescribes that the Corporation skall consist of
72 Councillors.

It is contended, on the other hand, that the words * tc be ap-
proved” imply that approval need only be asked for, and need
only be given, after the necessity for such approval, nawmely,
absence for three months has arisen; and it was argued in the
Corporation that, inasmuch as illness might prevent a Council-
lor from making any application within the prescribed three
months, the section must be read as if the apyplication night be
made and approval accorded at any time.

The Corporation have resolved that the joint opinion of Coun-
sel be obtained upon the guestion which has been raised. .

Counsel are therefore requestsd to advise :—

OPINION.

1. Whether the Cerpeoration can le- 1. Wae are of opinion that the appro-

gally and effectually grant approval to
the absence of a member of their body
from his duties when the applicatiou for
absence is made maore than 8 months
after the date of the last attendance of
the member applying.

And to advise generally.

29th February 1892,

val of the Corporatiop raferred to in sec-
tion 18, clause B, nead mot be given
during the three successive months of
absence of a Couneillor from the mesot-
ings of the Corporation, but that the ez
post facto approval of the Curporation
wonld prevent the disgualification of
such Councillor.

Geunerally.—The wording of the sec-
tions bearing upon this matter are very
inapt, but it seems to us that the reason-
able consirnction to put upon sections
17, 18— 22 (3), is that a Councillor ab-
sent for three successive months must
take steps to show that he is not there-
by disgnalified under section 17 ( that
is, that he comes within the exceptious
of section 17) before the election of a
new Councillor has taken place. We
think that the announcement of an elec-
tion to fili the wacancy presumably
caused by his absence would be an alle-
gation that he Lad becoms disqualified
for office within the termis of section LS,
and that hix inaction therenpon would
be tantumount to a unon-denial of such
allegation, and that any action taken by
biws after such new election would be
hLield to be too late.

F. L. LATHAM.
JAMES JARDINE.
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ABSENCE OF MEMBERS OF THE STANDING
COMMITTEE &c.

Bogmn', 5th May 1898,
To H. W. BARROW, Esq.
Municipal Secretary.

8ir,—We have the honor to acknowledge the receipt of your

No. 1147, dated this day.
" We understand that since despatching that letter you hava
received the resignation of Mr. Dharmsi of hia seat as a member
of the Standing Committee, and this dispeses of oue of the main
question raised, in 8o far as the particular case of Mr. Dharamsi
is concerned ; but in view of the possibility of a similar question
arising in future, we will presently reply to the question put to us
on the footing of such resignation net having been received.

‘We will first, however, deal with the only question which now,
in fact} remains as regards the present vacancy, namely, the
question whether the meeting convened for Monday next, on
notice given before the résignation was actually received, can
legally be held. Wae think the meeting may proceed and that the
filling wp of the vacaney at such meeting will be valid. The
notice, it is true, states that the vacancy occurred *“by the
departure from India of Mr. Dharamsi,” instead of “*by the
resignation of Mr. Dharamsi;” but that is not, we think, material,
inasmuch as the business to be transacted, namely, the filling up
the vacancy, is sufficiently stated within the meaning of section
36 (j) of the Act.

Mr. Dharamsi’as resignation, it seems, is dated 22nd April
1898, and was left by him apparently with a clerk who through
oversight omitted to send it on to you until to-day. The fact
remaing that (though it was uot kuown to you at the time) Mr.
Dharamsi did resign before the notice for the meeting was issued
and a vacaney had accordingly occured. It might be possible, no.
doubt, to contend that the letter of resignatior constituted no
resignation at al] until it was delivered, but we do not think such
an argument should prevail, and we are of opinion that the
validity of the meeting and of the appointment which may be
made thereat could not be successfully impugned.

We will now consider the question raised in your letter on the
footing of the position of matters when that letter was written.
Mr, Dharamsi was known to have left India by a certain steamer,
but no intimation had been received as to where he was going and
for how long. Under such circumstances, we do not thihk it
could be legally arsumed that his seat was vacant. He might
ba.vg changed his mind and returned from Aden, or, so far as wasg
officially known, might bave béen back in Bombay long before
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tbe expiration of the three months mentioned in sectiqn ¥7:{b).
In this respect it will be noticed his case differed materially from
the cases of Sir Henry Morland and Dr. Cowasjee Hormusjee—
the subject of our letters of the 15th April 139V and 2nd dane
1891,—in each of which cases there was an intention (officially
or demi-officially communicated as we understand ) te be abgent
from India for a prolonged period—in the former case six months
and in the latter three months—such avowal being, we thlf)ﬁ"-'
equivalent to an intimation that the member of the Standing
Committee in question would be incapable of acting as such
during the period mentioned. .

‘We consider, therefore, that if Mr. Dharamsi had not, in faet,
resigned, it would not have been correct to treat his seat on the
Standing Comunittee ns vacant until the expiration of the three
months contemplated by section 17 (4).—We have, &c.,

CRAWFORD, BURDER & Co.

ELECTION OF COUNCILLOR.

Bowmsay, 4th dpril 1892,

To H. W. BARROW, Esq., Municipal Secretary,

S1r,—We have the honor to acknowledge the receipt of your
No. 5, dated this day, and to state that the information before
us is bardly sufficient to enable us to give a definite answer to
the question gubmitted to us.

We would in the first plaee point out that the last day on
which the Corporation can appoint to the vacancv in question
will, in our opinion, be the 16th instant, no¢ the 12th instant as
suggested in the concluding portion of your letter. We arrive
at this conclusion thus :—It is to the newr Corporation, * so far
as it is constituted,” that, under gection 84 (2) of the Municipal
Act, the Municipal Comntissioner had to give informsation of the
circumstances which have given rise to the necessity for the ap-

ointment of a duly quslified person to fill the vacancy (see our
etter to the Cuommi-sioner, dated 23rd February 1892, written
after consultation with counsel) ; but as the new Corporation did
not come into existence as such until the first iustant, they
could not receive information of the circumstances before that
day; the 15 days time contemplated by section 34 (2) could only
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run, therefore, from that date (I1st April), and, having regard to
seotion 6B (1), will expire at the end of the 16th April. The
Commissioner’s.intimation, however, to you as Municipal Secre-
tary must, we think (notwithatanding that it was received on
28th ultimo), be taken as communicating such information fo
ths new Qorporation as on 1lst April,

You state that on receipt of the Commissioner’s intimation,
tbe President gave notice that at the meeting called for the 6th
instant he would move that the Corporation do proceed to fill
'theé vacancy. You refer, no doubt, to the President of the lute
Corporation, as the new Corporation has not as yet got a Presi- -
dent [Section 87 (1) ]; if the notice so given by him was given
before 1lst April, it was premature, for, as we have seen the Cor-
-poration (i.e., the 7ew Corporation) could not receive the inform-
ation before that date, it would, however, have been quite com-
petent to the President of the late Corporation (assuming he is,
as we believe he is, member of the new Corporation), to give such
notice in that capacity on or after the 1st instant, and if the
notice was 8o given by him and has boen specified in the notice
of businass for the meeting of the 6th instant, under section 86
(7 ), or in a snpplementary notice under Section 86 ( %), then there
is no objection to the appointment being proceeded with at that
aneeting ; if, on the other hand, the notice of the (late) Fresident
was given before the 1st April, or if given on or after that date,
bhas not been duly notified under Section 36 (j).or (k), then it will
not be competent to the Corporation fo make the appointment at
their meeting of the 6th instant, but a fresh meeting (not neces-
sarily a meeting of urgency, as the time does not expire till 16th
instant) will have to be called for the purpose.

It may at first sight seem to be an anomaly that, while the
Commissioner’s intimation, though dated and received before,
should be taken to have effect on the 1st April, vet the (late)
President’s notice should not have similar prospective effect, bat
a little reflection will, we think, show that the latter is on an en-
tirely different fooling from the former. The intimation from
the Commissioner o you, a permanent officer of the Corporation,
might well be given in anticipation of the new Corporation
coming into existence, so as to have effect from the com-
mencement of their tenure of office, but no notice based on such
Intimation could, we tbhink, be valid unless given after such inti-
mation was effective, nor we think could a member of the Corpo-
ration who was about to retire fromn office give valid notice of a
motion whiech he would bring forward on a date subsequent to
such retirement, and in another capdeity, namely, as a member
of the new Corporation.— )
We have, &c., CRAWFORD, BURDER, & Co.
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Re RIGHTS OF THE STANDING COMMITTEE
TO CALL FOR REPORTS.

80, Eepranap® Roap,
BouBay, 22nd Octoler 1892,

To H, A. ACWORTH, Esq.,
Municipal Commissioner. .

8im,~—Referring to your No. 6717, dated the 27th June last,
and subsequent correspondence on the subject of the case for
Counsel’s opinion on the questions as to the legal position of the
Standing Committee as regards calling for reporis, we have the
honor to forward herewith a copy of the case submitted by us to
the Advocate.General, Mr. Lang, and of his opinion thereon,

dated the 19th instant.—We have, d&e.,
CRAWIFORD, BURDER & Co.

BomBay Municiravrry ex-parte Tar
Staxping CoMMITTEE.

Re QuestioNs A5 7o RIiGHT oF THE
Stanpine COMMITTEE TO CALL FOR

RerorTs.
By a resolution of the Standing Committee, dnted £22nd June
1892, it was resolved : “ That the Municipal Commissioner be

¢ requested to obtain and submit to the Committee as early as
¢ practicable the opinion of the Advocate-General on the follow-
¢ ing question, viz.: Whether the Standing Committee has the
¢ right to call for reports from the Commissioner and throngh
¢ him from other Municipal officers (1) on mattera falling within
¢ the powers and functions of the Comnmittee; (2) on matfers
“¢ which come before the Committee for consideration, dispesal or
¢ report either on reference to the Corporation or at the instance
¢ of the Commissioner ; and (3) generally as to the right of the
“* Standing Committee to eall for reports, information, returrs,
“ &ec., from the Commissioner and other Municipal officers.”

Sections 42 to 48 inclusive of the City of Bombay Municipa!
Act, 1888, deal with the constitution and appcintment of the
Standing Committee, the appointment of their Chairman, the .
retirement of the members by rotation, the replacing of members
go retiring, the filling up of easual vacancies in the Committee
and the duration of their offfee.

Bection 49 contains provisions regulating the proceedings of the
Standing Committee and empowers them (énter alia) to make
such regulations as they think fit “with regpect to the scrutiny
of the “ Municipal accounts,” and provides [sub-clanse (n) ] that
the Commissioner shall have the same right of being present ab



583

a meeting of the Sf{anding Committee and of taking part in the
discussions thereat as a member of the said Committee, but that
hie sghall not be at liberty to vote upon or make any proposition
at such meeting.

Section 64 provides [sub-section (1)] that “the respective
¢« functions of the several Municipal authorities shall be such as
« are specifically prescribed in or under this Aect,”” and by sub-
« gection (2) declares that “except as in tfis Act otherwise ex-
 pressly prowvided, the Municipal Government of the City vests
¢« in the Corporation.”

Sub-section (8) provides as follows :—*“ Subject, whenever it is
« jn this Act expressly so directed, to the approval or sanetion of
¢ the Corporation or the Standing Committee, and subject also to
¢ a]l other restrictions, limitations and conditiens imposed by this
¢ Act, the entire executive power for the purpose of carrying out
¢ the provisions of this Act vests in the Commissioner,’” who shall
alao perform and exercise certain special duties, powers and
functions therein specified, and amougst others he is required
[clause (¢)] on the occurrence or threatened occurrence of any
sudden sggident or unforeseen event invalving or likely to involve
extensive damage to any property of the Corporation or danger
to human life to take immediate action, ‘‘ reporting forthwith to
“ the Stan,ding ‘Committee and to the Corporation when he has
¢ done 80.”

By section 65 the Corporation are expressly anthorized to call
for extracts fromn proceedings of the Standing Committee and for
any return, statemens, account or report connected withany matter
with which the Standing Committee is empowered to deal.

Seetion 66 also expressly authorizes the Corporation to call on
the Commissioner (a) to produce recorde and documents, () to
furnish returns, statements, &c., and (¢) “to furnish a report by
“ himself, or to obtain from any head of a department suhordinate
““ to him and furnish with his own remarks thereon, a report
‘“ upon any subject concerning or connected with the administra-
“ tion of this Aect, or the Municipal Government of the City.”

The functions, duties and powers of the Standing Committee
specifieally prescribed by the Act, are (stated briefly) as follows :—

Bection 21 (4).—Approval of fees prescribed by Comissioner

. for copies of Municipal Election Roll.

Section 28.—Approval of remuneration to polling officers, &ec.

Section 59 (1) (a).—Assenting to grant of leave of absence (o

Commissioner. t
Section 64 (8) (¢).—Receiving reports of special measures and
expenditure taken and incurred by the Com-
missioner in emergenoy.
Approval of contracts -involving more than
Rs. 5,000. .

(d).—Contracts for less to be reported to them.

Section 69 (c).
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Section 70 (2).—Common seal to be affixed in presence of
two members.

Section 72 (3).—Authorizing contracts without Inviting tendera.

Section 77.—Appointmant of Municipal Secretary.

Section 78.— Do. of Secretary’s subordinate staff.

Section V9.—Sanctioning schedule of desigunations of officers
anll their salaries, &ec.

Section 81.—Framing regulations for grant of leave to officers,
&e., &c.

Section 88 (2) (a) & (4).—Approval of dismissal and suspension
of certain officers,

Section 84 (2).—Granting leave to officers not appointed by
Commissioner.

Section 90.—Approval of rates or prices of contracts for acqui-
sition of immecveable property.

Section 91.—Approval of applications to Government to acquire
under Land Aequisition Act.

8ection 92 (a).—Leases of property of Corporation for pot more
than a year to be reported to them.

(6).—Sanctioning sales of property for less than
Rs. 5,000 and leases for wmore than one but
not more than 3 years.

Bection 118.~—All cheques to be signed by one member at least.

Section 114.—Approval of deposit of Municipal money at
Banks or Agencies outside Bombay.

Section 116.—Members signing cheques under Section 113 to
satisfy themselves that payment duly autho-
rised,

Section 117.—8pecial expenditure by Commissioner for certain

i purposes’to be communicated to them forthwith.
Section 122.-—Sancti_oning investment and disposal of surplus
) mouies.

Section 123.—Preseribing manner and form of keeping ac-
. counts,

Section 124 (8).—Examination and review of Commissioner's
. Annual Report and Statements of Accounts.

Section 125.—Commissioner’s estimates of expenditure, in-
i come, &c., to be laid before them.

Section 126.—Consideration of such estimates and power to
require f{urther detailed information from -
Commpbssioner.

) Framing Budget Estimate.
Section 181.—DPower to recommend increased or additional
. grants during an official year.

Section 182.—Banction for expenditure of unexpended portions
of grants. :

Section 133.—Power during dfficial year to reduce or transfer
budget grants:



685

Secction 184, —To represent to Corporation when circumstahces
show the necessity for re-adjusting or provi-
ding additional funis during an official year.
Section 135 (1).—To conduct weekly scrutiny of Municipal
accounts : (2) for this purpose to have nccess
to all acecounts, &e., and Commissioner to
furnish them any explangtion they may call for.

Section 137. -—Aulnli(ors to report and furnish information to

: theru.

Section 158 (2).—Power to prescribe general conditions in
regard to allowance of 1/5th drawback of
general tax in certain cnses.

Section 161 (2) —Power to prescribe fee for inspection and
extracts from assessment book.

Section 163.—Power {(a) to regulate cases in which water to
be paid for by measurement instead of the
water tux, () to approve composition of water
tax, (2) to prescribe conditions in regard to use
of water,

Sectign 170.—Power to preseribe rate at which water to be

charoed for to Government and Port Trust.

—Approval of special rates for levy of halal-

khor tax in certaih cases.

Section 185.—Approval of composition with livery stable keep-
ors, &c., in respect of tax on vehicles and
animals.

Section 186.—Approval of fees to be prescribed by Commis-
gioner for inspection and extracts from vehi-
cles and animal tax book.

Section 195.—A)pproval of rules in respect of refund of fown
duties.

Section 213.—Approval of mode of management and control of
collection, &c., of tolls and town duties.

Seetion 216.—Approval to writing off of irrecoverable taxes.

Section 223.—Approval to removal of buildings, &e., erected
over Municipal drains,

Section 226 (2).—Approval to requisition for taking order for

’ drains in alongside of or under streets.

Section 227 (D).—Approval of mode of connecting private
street drains with Municipal drains.

Section 229, —Approval of demolition of draiu connections made
in contravention of the Act.

Section 230 (1).—Approval ot anthority to carry private drain

througi: land of another. .
(5).—Approval of requisition to divert such drain
when land required for buiiding. s

Section 283.—Approval to the closing or limiting the use of
existing private drains.

Section 238, —Approval of authority to person other than
owaer to use & drain.

Section 172 (1).
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Bedtion 240.—Prescribing conditions in respect to drains pags-
ing beneath buildinga.

‘Bection 254.—Approval to opening or removal, &ec., of paris
of buildings for purposiug of inspection of
drains, &c.

Section 268.—Approvul to removal of buildings, &ec., over n
Mynicipal water main.

Beotion 276.—Prescribine rent to be charged for use of Mu-
nicipal water meters.

Section 279.—Approval to cutting off private water supply in
certain cases.

Section 300.—Approval of requisitions to set forward build-
imngs,

Section 303.—App§0va] of levele, direction, %c., fixed by Com-
missioner for new private streeta.

Section 3U5.—Sanctioning requisitions to owuers of premises
adjoining private streets to level, metal, &e.,

5 stich streets.

‘SBection 335.—Approval of removal, &c., of buildings over
Municipal gns pipes. .

‘Bection 344 (1).—Approval of fees prescribed by Commissioner
for forms of building notices.

Section 848 (1) (b).—Assent to disapproval of mew bnildings
inconsistent with provision of proper streets,
position and direction of which mnot yet
determined.

Bection 851 (2).—Approval of buildings erected contrary to Act.

Section 352 (1).—Approval of requisition to opeun or pull down
building work to ascertain if Act contravened.

Section 855 (2).—Approval of refusal to grant license as licens-
ed surveyor.

Section 856.—Approval-of regulations for guidance of licensed
Surveyors.

Section 8357.—Prescribing fees to be paid to licensed surveyors.

Section B64.~—Receiving weekly return of fires fromm Municipal
Commissioner.

Bection 377 (1).—Approval of requisition to take order with
neglected private premises.

Bection 381.—Approval of requisition to cleanse, fill up, &e.,
quarry-holes, &e.

Section 382 —Approval of reguisition to discontinue, %c.,
dangerous gnarrying. )

Section 397 (2).—Approval of fees to be determined by Com-
missioner for use of washing places.

Seotion 403 (1) (d).—Approval to suspension of licemses for
private markets.

Section 406.—Approval of market regulations.
Sectiond07(a).—Approval of stallages,&c.,inMunicipal markets.
(b).—Approval of farming, do. do.

(¢).—Approval of private sale of Tight of using stall, &c.
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Section 427 (1).—Approval-of fees for disinfecting articles.

Section 493.—Approval of agreementsfor aoccepting expenses of

4 works done for private persons by instalments.

Seclion 601.—Approval of payment of compensation not other-

wise provided for on acconnt of damsage by
reason of exercise of powers given by Act,

Section 517 (1) (f).—Approval of witlflflra.wal or ccmpromise

of claims exceeding . 9500 for penalties
under contracts. ’

(2).—Approval of admission or compromise of
claims, suits, &c., against Corporation or
Municipal officers.

( j).—Approval of institution of or withdrawal from
or eompromise of suits, &e., by Corporation
or Municipal officers,

(k).—-Obtain legal advice or assistance.

The functions of the Standing Committee is thus prescribed
may apparently be summarized somewhat as follows :—

The scrutiny of Municipal accounts; the appointment of cer-
iain officers ; assent to grant of leuve to the Commissioner ;
he exercise of a control and sapervision over Municipal
contracta; over expenses of Municipal establishments;
over acquisition of immoveable property; over disposal
of Municipal property; over aliowance of drawback
of general tax; over certain fees; over remuneration to
polling officers; over charges for water and Halalkhor
and vehicle snd animmal taxes in special casos; over
the cutting off of water-supply in certain cases; over col-
lection of certain toll; over refund of town duties; over
the writing off of irrecoverable taxes; over certain matters
in connection with Muuicipal and private drains and re-
moval of buildings over certain drains, water maiuns and
gas-pipes and of buildings erected in contravention of the
Act and of portions of buildiugs for inspection of drains;
over licensed surveyors; over inode of dealing with negleect-
ed and dangerous premises in certain cases; over private
aud Municipal markets in certain matteras; over payment
of compensation not otherwise provided for ; over mode of
recovery of certain expenses; and over certain legal pro-
ceedings.

Primarily, it would seem the Standing Committee is a Finance
Committee for the purpose of scrutinisiug and eontrolling the
Municipal accounts, or of checking tile Municipal reveuue and.
expenditiore and reporting thereon to the Corporation.

Secondly, the Standing Committee’s duties are administrative-
within certain limits (see sections 77, 78, 81, 83 (2) (4), 84, 158,
169, 243, 857), and it has, it will be noticed, in some casel the
Power of initiating pction, e.¢., the Standing Commmittee may sus-
Pend an officer (sec. 88) (b), it may recommend that a budget
grant may be increased, or an atiditional budget grant made (sec.
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181), it may reduce a budget graft (sec. 138), it may represent
to the Corporatios that the incomno of the year will not suffice to
meet expenditure (8ec. 184), and so on. ‘

Thirdly, it is a Committee of coutrol over the Commissioner
by giving or withholding approval or sanction in respect of
certain mafters as to which in ecarrying on the duties and
powers imposed and econferred on him by the Act, it would
be impossible or inconvenient for him to refer to the Gorporation
as a body, to decide on such matters. In regard to some " of
their functions, the Act, it will have been moticed, requires
the Cowmmissioner to report ‘‘or communicate” or give
“ detailed information” or *‘ explanation™ or furnish ‘* weekly
returna” to the Standing Commiittee, see sections 64 (3i(c), 69 (d),
92 (a), 117, 126 (1), 186 (2) and 364, and in so far as he is
thus expressly directed to report, there can, of course, be no
question as to the legal right of the Standing Committee to eall
on him to doso., Asa matter of course, the Commissioner always
in such cases does report, and indeed in other matters coming
before the Standing Committee in regard to which there is no
such direction in the Act, he has always Dbeen ready t afford
to the Standing Committee, whether in the shape of reports or
otherwise, any information which they desire. ‘There iz no
instance on record of the Commissioner having refused to furnish
any report called for by the Stauding UCommittee, and Counsel will
understand that the present questions are submitted for hia
opinion not in consequence of any particnlar instance or case,
but because it has been deemed desirable to ascertain the lsgal
position of matters. But outside its disu net statutory functions,
the Standing Committee also sometimes bas to deal with a numuer
of questions which arise either on references made by the Com-
missioner or references made by the Corporation. The second
question is, whether in dealing with these, they have any legal
yright to call for reports.

Lastly, individual members of the Standing Committee often
give notices of motion which either directly call for. a report from
the Commissioner or indirectly involve one. The third question
is, whether there is any legal right in the Standing Committee to
call for, or obligation on the Conmissieuer to furnish, such reports.

Seetion 66 (1) (¢) of the Act, as has already been noticed, gives
in distinet and express terms to the Corporation the power to call
on the Commissioner to furnish a report ““by hiwmself or any head
““ of a department subordinate to bim upon any subjest concern-
‘“ing or connected with the administration of this Aect or the
* Municipal government of the city,” and this provision, coupled
with the absence of any statutory provision expressly assigning
a sinfilar general power to the Stauding Committee, has hitherto
been regarded by the Commissioner as indieating that such power
i8 not to be inferred from the general provisions of thie Act deter-
mining the powers and functions’' of the Corporation or Standing
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Committee respectively ; if this is not so, it has been suggested
there would have been no need for the express enactment embodied
in section 66 (1) (c) or for the express provisions already noticed,
requiring the Commissioner to report, &e., to the Standing Com-

mittee in respect of certain specified matters.
Counsel is requested to advise whether the Standing Com-
mittee has the legal right to eall for reports from the

Conminissioner and through him

officers :—

1. On matters falling "within the
powers and fuuctions of the Cemmittee
other than thoso in respect of which
reports are by the Act expressly pro-
vided for,

from other Municipal

OPINION.

I think the Standing Committee bas
not the legal right to require the Com-
missioner 1o furnish a report cither by
himself or by one of his subordinates
in any case in which it is not expressly

provided by the Act that a report is to
be furnished to it. The power of requir-
ing the Commissioner to furnish a report
is given by section 686 (¢) to the Curpora-
tion, and if a report is required by the
Standing Committes, which the Com-
mirsioner declines to furnish, the only
course for the Standing Committer to
adopt is to request the Corporation to
eall for it.
2. On matters which come hefore BASIL LANG.
the Comnmittee for consideration, dis-
posal or report, either on reference by
the Corporation or at the instance of the
Commaesiorner, and
8. Generally as to the right of the
Standing Committee to call for reports,
information, returns, &c., from the Com-
missioner and other Municipal officers.

19¢h October 1882.

RE APPORTION OF SAVINGS ON LOANS SANC-
TIONED FOR SPECIFIC OBTECTS TO CHAR-
GES FOR LOAN WORKS ARISING
ON OTHER HEADS.

Case ron Counszr’s OpPINION.

Prior to the passing of the present Municipal Act (Bombay
Act III of 1888), lonue were granted to the Municipality under
special Acts, viz,, Bombay Act I1I of 1870 (an Act to secure the
payment to» Goveroment of certain sums of money by the Corpo-
ration of the Justices of the Peace for the City of Bombay), Bombay
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Act IT of 1872 (an act to secure the payment to Government of
certain additional sums of money by the Corporation of the
Justices, &c.), Bombay Act 11 of 1880 (the Bombay Muuicipa-
lity’s Consolidated Loan Act, 1880), and the Local Authorities
Loan Act XI of 18798, amended by Act XV of 1885, Expendi-
ture on mcconut of such Ilpans did not appearin the Annual
Budget, but the amounts thereof were expended ouw works, &c.,
sanctioned by the drporation and Government, In 1880 Mr.
(now 8ir) Charles Farran advised the Corporation that the con-
solidated loan under Act II of 1880 could be temporarily appro-
priated for ordinary expenses of the Municipality, and subse-
quently restored from ordinary municipal revenue, but they could
not be permanently applied for other than the purposes for
which the funde were borrowed without the approval of the
Government of India, though, in the absence of an ‘' express
“contract binding the Municipality to use the money borrowed
“in a particular way, a Court of Law might not perhaps inter-
“ fere to restrain such an application.” Under the then Town.
Council’s resolution No. 1860 of 12th October 1887, the Munmici-
pal Commissioner was requested for the first time $o append in
the Budget for 1888-89, then under preparation, ‘‘ roughly ap-
¢ proximate estimates of income and cxpenditure on account of
‘“loan works under construction for the same period.” Since
the passing of Act Il of 1888, under which the Corporation was
granted special borrowing powers, the income and expenditure
on loan works have been repularly budgetted for separately from
the ordinary income and expenditure. The unexpended balances
of the ordinary expeunditure grants, as well as those of loan
works expenditure, have been renewed by the Standing Com-
mittee every year under section 132, and since 1894-95, when
the Commisesivner was advised that such expeunded grauts, if re-
quired to be renewed beyond the following year, should be sanec-
tioned by the Corporation, this has always been done. The
savings on the different loan works have, with the sanction of
the Corporation, been from time to time appropriated under secr
tions 131 and 183, either for meeting excesses on works sanction~-
ed out of one and the same or other loans, or for meeting the cost
of new permanent works costing over Rs. 2(),000 each, for which
fresh loans would have otherwise been required to be raised.

In accordance with the above practice it was the Municipal
Commissioner’s intention to utilize the savings that had since
accrued on different loan works, or other new works of a perma-
nent character ; consequently in the introductory remarks to the
Budget Estimate for the ensuing year submitted by the Commis-
sioner to the Standing Comimittee he stated as under : ** It will -
‘ be observed that in the Loan Works Statement I have only in-
‘‘ cluded works aunthorized to be carried out of already sanctioned
‘““loans. I do not propose fo carry out any more Joan works
“during the ensuing year by raisjng a fresh loan, I shall sub-
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* mit separate proposals to earry out specially urgent works at a
“ cost of rupees three lakhs out of savines already accrned on the
* different loan works.” In continuation of the abhove budget
remarks, the Commissioner submitted proposals for carrying
out certain works as per his No. 19,077, dated 19th December
1895, a printed copy whereof is herewith forwarded for Counsel’s
information. From the attached printefi copy of the procee-
dings of the Corporation, dated the 6th February 1%96, it will be
observed that they have manctioned all the drainage items de-
tailed in list 13 submitted with the Comnissioner’s No. 19,077
quoted above, and that the consideration of the water works
item of Rs 57,000 has been deferred until the adjourned meet-
ing pending the receipt of certain information required by them
on the subject. While coming to the item of Rs. 50,000 for the
purchase of new pattern hydrants, they postponed theconsideration
of that and tha remaining three items as per their resolutions
Nos. 12,928 and 12,924 forwarded herewith uutil the joint opi-
nion of Counsel was obtained as to the right of the Corporation
to appropriate saving on loans sanctioned for specific objeets to
charges, for loan works arising on other heads. From the ac-
companying copy of the case laid before Mr. Farran in 1880, it
will be observed that he was there advising mainly in reference
to the diversion of monies borrowed and secured under the Bom-
bay Municipality’s Consolidated Lioan Act, 1880, though the
question was also put to him with reference to loans raised from
the public with the sanction of Government (see query 3), and
his reply to that query was that such loans could be legally di-
verted fo purposes other than those for which they were raised
when no coudition to the contrary was imposed by the leunder,
but that it would be & breach of good faith towards the latter.
As regards loans raised from the Government of India, Mr.
Farran seems to have thought that the difficulty could
be got over by getting a Government Resolution approving of
the diversion, but, where the public are the lenders, it is not
very clear that he considered, the approval of the Government
of India would sufficiently cure the defect though the Jounsin that
case also would have to have been with the Government of India’s
sanction. Itwould not, however, for obvious reasons be practicable
in such & case to obtain the express approval of each lender. The
points on which the Corporation now wish to be advised have re-
ference only to loans raised (with the sanction of the Government of
India) from the public. It iz submitted that, so far as the ques-
tion of good faith is concerned, theve is’a wide distinction between
a diversion whieh involves an abandonment of the original object
and the substitution for it of another and the mere utilization for
another purpose of any gaving or excess remaining over after the
original object has been carried out and satisfied. Assuming,
however, that Coupsel coneur in Sir Charles Farran’s views as
expressed &n that opiniop, it is presumed they would be of opinion
here, as he apparently was thére, that, whether the money be
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borrowed from the Guvernment of India or from the publie with
thie sanction of the Government of India, it would not be proper to
permanently divert and apply money borrowed. for a specific
ohject for other than the purposes for which such money was
borrowed without the approval of the Government of India.
There is, however, a distinction between the circumstances
obtaining now and thoge under which Mr, Farran was ssked to
advise, namely, that Ifere the borrowing is expressly and avowedly
under and for the purposes of the Act, and presumably, therefore,
the monieg borrowed must, as regards their expenditure, be sub-
ject to the provisions of the Act and, amongst others, to the
provisions of Section 183 as to reduction and transfer of budyet
grants, The lenders must, therefore, it isa submitted, he taken
to have lent with full knowledge that the mouney might thus be
"transferred and could hardly therefore cemplain of a breach
of faith if uneipended savings were appropriated to other
purpoees,

Counsel are now requested to advise the Corporation.

QUERIES, ANBWERS.

1. Whether, where money has
been borrowed by the Corporation
from the public under the borrow-
ing powers contained in the present
Municipal Aet, and the amonnt so
borrowed is found to be more than
is aetually reguired for the spocific
purpose for which the borrow-
ing was sanctioned, the appropria-
tion by the Corporation of the
soving or excess for meeting chiarges
for loan works arising on other
heuds would involve a brench of
fuith towards the lenders if made
(@) with or (&) without thie sanction
of the Governmeut of Iudia.

2, Whether assuming Counsel
think such appropriation can he
made, but only witl such sanction,
the Cosporation ean nbow properly
resolve to so appropriate such sav-
ings temporarily and ¢ subject to
*“ refund and adjustmcent hereafter
*“in case the Government of India
** on application to be itnade to them
* for that purpose shall not approve
** of such appropriation.”

1. When the money has been
borrcwed bona fide with the inten-
tion of expending it on the object
for whicl: the loan is raisea and
more has been borrowed than is
required, we atre of opinion ihat
there is no breach of faith in spend-
ing the savings on some capital
account, The money is the Muni-
cipality’s, and they are entitled to
spend it, There might be possible
cases where a breach of faith might
be committed in cases where the
borrowing was not bona fide for
the purpoge stated. but with the
intention of using the ynoney for
some other purpose. -

2. VWe don’t think the sanction
of the Government of India is
necessary. We think Goverumeut
have mnothing to do with the
oxpenditure of the monoy after it
has been borrowed, end no legal
mght to interfere. No doubt if
the Municipality got the Govern-
ment sarction for a loan for object
A and spend it on B, the Gouvern-
ment might refuse their sanction
on the nexi( oceoasion the Muni-
cipality wanted a loan, but they
would, in our opiuion, have no
right to intesfere with the ex-
DPenditure of a loun once -oblrined.

4
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3. In case Connsel should be of 3. Not necessary to answer this.
opioion that such appropriation
(even with the approval of the
Government of India) would be a
breuch of faith towards the public
from whom the money was borrowed
bow shounld such saving or excess
be applied or disposed of 2 Should
it bo 1vested or setfapart as a sink-
ing fund or additional sinking
fand to secure repauyment of the
loen in respect of which the excess
occurred ?

4. Should the approval of the 4. We are of opinion that it
Government of India be obtained should not. As loeng as the Muni-
in respect of ‘the appropriations cipulity act bona Jide in the exer-
already made as stated in these  clse of their borrowing powers, we
instructions of savings on loun  think they are entitled to spend the
works ? surplus of a loan as they choose,

but we should sndvise, asa a masatter
of precantion, that such expendi-
ture be made on permanent or
capital mccount and not to meet
charges properly debitable to reve-

nue.
And to advise genorally. BASIL LANG.
23rd April 1896. J. D. INVERARITY.

TRANSFERS OF BUDGET GRANTS:—RE CHAR-
GES INCURRED IN ONE YEARK DEBITABLE
TO THE GRANT FOR THE FOLLOW-

ING YEAR.

Casz ror OriNion or COUNBEL.

In the annual budget estimate of the Municipality for tha
official year from 1st April 1894 to 81st March 1895 is a * bud-~
get grant’ of Rs. 3,000 for “ Repairs to water-posts, Persian
wheels, &ec.” .

By the 18t November 1894 the greater part of this sum,
namely, Rs. 2,810-12-2, had been expeuded; in December there
were farther bills for Rs. 841-1-6 on the same account, and on
the 1st February 1895 it was estimated that a further sura of
Rs. 1,000 would be required up to 81st March 1895. The total
of thege figumes (Rs. 4,151-13-8) thus shows an anticipated excess
of Rs, 1,151-18-8, which it was sproposed should be met from

75
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‘savimgs on the ‘ Road-watering’ grant for the year. The
‘Btanding Committee were therefore asked to sanction, and on
the 18th March {[purporting to act under pection 183 (2) of the
Municipal Act] did saunction, subject to the approval of the Cor-
poration, the transfer of Re. 1,152 from savings in the grant for
“ Road-watering,” and their resolution to that effect (eopy here-
with) explaing that the excess was due to (1) Rs. 751:2-1 of the
expenditure for 1898°94 being debited to the grant for 1894-95
and (2) increase of repairs to water-posts, &ec.

The S8tanding Committee's Resolution came before the Corpo-
ration on the 8th April 1895, and the Corporation (see copy of
Resolution) referred it back to the Standing Committee for report
as to whether their recommendation was legal and valid. The
Commissioner then called for a report on the subject from the
Acting Chief Accountant, who, on the 6th May 1895, reported as
follows :—**It has been the practice in the Municipality to debit
rast vear’s charges to current year's grants with the sanction of
the Commissioner when there has been no balance in the past
year’s grants to meet the same., It seems, however, to me
that this practice is contrary to the provisions of section 115

Section 115.—“ Except as hereinafter provided, no poyment of the Munici-
«of any sum shall be made by the Conmuissioner out of the pal Act-quoted
Municipal Fund unless the expenditure of the same is coyered  in the margin.
*by & current budget grant.” No section cor-
responding in its previeions to section 115 above quoted existed
in the old Muuicipal Act. )

2, This js, however, a legal question, and 1 would there-
fore suggest that the Municipal Solicitor’s opinion he obtained
‘on the point.” '

The matter was then referred to us, and on the 18th May we
advised (copy herewith) to the effect that the proposed transfer
waas a legitimate and a proper one, and that the grant as thus
supplemented would be properly applicable as well to tho pay-
ment of -charges incurred in the past ag of those incurred in the
-ensuing or current year. ’ .

This letter was forwarded to the Corporation with referenco to
their resolution of the 8th April, and they on the 8th July resolv-
ed (copy herewith) that the Commissioner be requested to obtain
the opinion of Counsel on the points therein referred to. We will
now refer Counsel to the provisions of the Municipal Act which
apﬁear to bear upon the question.

y section 126 the Commissioner is required on or before the
lozh November in each* year to lay before the Standing Com-
mittee—

*‘{a) An_estimate of tho expenditure which must or should in

his opinion be incurred by the Corporation in the next

. ensuing official year,

. ** (5) Ap estimate of all balances, if any, which will be avail-
able for re-appropriation or expefiditure at the com-
mencement of the next.ensuing official year,
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“(c) A statement of proposala as to the taxation which it will’
in his opinion be necessary or expedient to impose
under'the provisions of this Act in the said year."

Under sgection 126 the Standing Committee are to consider the
estimates and proposals of the Commissioner and, having regard
to all the requirements of the Act [amongst others the obligation
to provide for the lighting, watering, aml cleaning of publie
streets, section 61 (n)], are to frame therefrom, subject to such
modifieation and additions as they think fit, a budget estimate of
the income and expenditure of the Corporation for the next official
year. This budget estiruate is to propose rates at which Munici-
pal taxes are to be levied and the articles on which town duties
are to be charged, to provide for loans and to allow for a cash
balance of at least a lakh of rupees at the end of the year. The
budget estimate as finally approved by the Standing Committee
has then to be printed and a copy sent to each Councilior.

The budget eatimate (section 127) is to be laid before the Cor-
poration at a Meeting in January not later than the 10th.

SBection 128 deals with the fixing of rates of taxes by the Corpo-
ration abd section 129 with the final adoption of the budget
estimate.

Section 180 provides that “ any gsum entersd on the expenditura
““gide of & budget estimate which has been adopted by the
¢* Corporation shall be iermed a budget grant.”

Sections 131 and 132 do not seem to be material to the present
question ; the former authorizes the Corporation during an official
year to increase & budget grant or make an additional budget
grant for a dpecial or unforeseen requirement, and the latter, in
the case of unexpended balances of budget grants, authorizes the
Standing Committee to sanction their expenditure in the following
yea&' for the completion of the object for which the grants were
made.

Section 138 provides that—

4¢ (1) The Standing Committee may, if they think necessary

“ at any time during the official year,”’—
o - * o

¢ (b) transfer and add the amount or a portion of the
¢ amount of one budget grant to the amount of any
¢ other budget grant in the budget estimates."

¢ Provided that—

¢ (c) due regard be had when making any such # =»
¢ transfer to all the requirements of this Act.

¢ (d) the aggregate sum of the budget grants contained in
‘“ the budget estimate adopted by the Corporation
¢ ghall not be increased, except by the Corporati?n

¢ under section 131 ;
¢ (¢) every such % # transfer shall be brought
™¢to the notice of the Corporation at their next

¢ meeting.
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“(2)Ianysuch » =» = transfer is of an amount exeeed-
“ing Rs. 500, the Corporation may pass, with regard
“ thereto, such order as they think fit, and it
¢ ghall be incumbent on the Standinrg Committee and
* the Commissioner to give effect tu the said order.””
The doubt in regard to the transfer in question expressed by
the Chief Aecountant €n his report of the 6th May 1895 seems to
have arisen from the fact that expenditure for 1893-94 has been
debited to and paid out of the budget grant for 1894-05, and
might not therefore perhaps be properly regarded ag expenditure
covered by a ‘“ eurrent budget grant’ within the meaning of sec-
tion 115, It seemed to us, however, that a liability incurred in
1893-94 and which would have to be met in 1894-95 was an ex-
penditure which mnst or should be incurred in the latter year,
and consequently that the estimate of expenditure prepared hy
the Commissioner upnder section 125 (a) for the year 1894-95
should include under the head of ¢ Repairs to water-posts, Per-
sian wheels, &e.,”” not only ezpenditure for which liability was
expected to be incurred on that account during the year 1894-95,
but also, g0 far ag was then (early in November 1893) pxactica-
ble, expenditure for which it was probable the liability would
have been incurred, though the expenditure itself would not ac-
tunlly have been disbursed, by the end of the year 1893.94,
and that, when such estimate of the Commissioner was embcocdied
by the Standing Committee in their budget estimate framed
under section 126 and the amount of sueh budget estimate unler
this head was adopted by the Corporation, the sum so adopted
became a * budget grant ”’ for the year 1894-95 and as such pru-
perly applicable to liabilities under that head, whether incurred
in 1894-95 or the previous year; in other words, that the expres-
gion *‘ current budget grant” (section 115) means the budget
grant current at the time of the actual expenditare without re-
ference to the time when the liability for such expenditure was
incurred.
Couansel is requested to advise the Corporation.
OPINION.

QUESTIONS.

(1) Whether charges inecurred
(but mnot paid) during a particular
year in excess of a budget grant for
that year ean properly be debited
to (i.e, paid out of) the budget
grant under the same head lor the
next official year.

ANSWERS.

(1) I am of opinion that it cannot
be so debited. The intention of the
Act is that the Corporation decides
how much expenditure shall be
incurred on a particular object in
the vear, and I think that expendi-
ture is incurred when you become
linble to pay, although the date of
payment is postponed. I thercfore
think the Commissioner has »o
power to bave more work done than
18 provided for by the budget grant
for a year in*that pagticular year.
1 don’t gather from these instruec-
tions whether in fact there was any



{2) Whether in the particular
case referred to in the above ins-
troctions the liability, amounting to
Re. 751-2-1 (ree Btanding Com-
mittee Resolution of 13th March
1895), incurred but not paid im
1893-94 whas properly paid in 1894.95
out of the budget grant for this
latter year and was when so paid
expenditure covered by a *' current
budget grant.”

{3} Whether, on its being found
that, in consequence of such pay-
ment and of the increased expendi-
ture on repairs found necessary in
1894-v6, the budget grant for the
year would be insufficient, the
Standing Committee were legally
justified, under section 138 (1) (a),
in sanctioning the transfer (subject
to the approval of the Corporation)
of Rs. 1,152 from the budget grant
for ¢ Road watering ™ to the bnd-
got grant for % Repairs fto water-
posts, Persian wheels, &o.”

And to advise generally.
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agreement to postpone payment for
the extra work done in 1883-94
until 1894-95, or whether the hills
merely remained unpaid during the
former year. In the former oase
it might perhaps be argued that the
expenditure wns expenditure which
should be incurred in 1894-95, as I
notice that mpparently payment of
interest on loans which {all due in
a particular year is treated as ex-
penditvre incnrred in that year,
although the liability for it is deter-
mined by a previous agreement.
The meaning of “incur” given in
the dictionaries is to “render
liable to "—literally *‘ to run into.”

(2} I am of opinion it was not,
a8 T consider the expenditure cover-
ed by a current budget grant in an
item like this means expevditure
in respest of liability incurred in
the year covered by the budget for
work done in that year,

(3)y I am of opinion they could
not provide for the payment of the
excess expenditure incurred in
1893-94 in this way,

I think my view of these sections
is supported by section 18}, which
shows that, 1f the budget grant for
a particular year is found teo little,
the proper course i8 to ask the
Corporation in that year to increase
the budget grant. It seems to me
quite gontrary to the spirit of the
Act for the Commissioner to exe-
oute extra works and pay for them
out of the budget grant for next
year, as I thiuk those who vote
for the grant would naturally think
they are voting for the expenditure
he incurred (in the sense I put on
that word) in that year. It may
be of course that the Commissioner
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mentions in hie estimate that a
portion 18 required to: meet ex-
penditure of the previous year, and,
if he does so, I think the Corpo-
ratics wonld have power to aane-
tien it, but, apart irom that, I think
the budgaet grant oniy covers work
contracted to be done in the year

covered by it. ‘
J. D.INVERARITY.

27th July 18935.
18t% May 1895.

To P. C. H. SNOW, Esq., I.C.8,, .
Acting Municipal Commissioner.

S81r,~—The question appears to be whether charges incurred
during a particular official year in excess of a budget grant for
that year can properly be debited to (i.e., paid out of) the budget
grant under the same head for the next official year. The Com-
missioner’s estimate of expenditure on which the budget is based
is “ an estimate of the expenditure which must or should, in his
opinion, be incurred by the Corporation in the next e¢nsning
official year” [section 125 (a), Municipal Act]. Now it zeems
to us clear that a charge incurred, but not paid, or, in other
words the expenditure for it,-‘‘ muat or should be incurred” in
the next ensuing year and that such expenditure consequently
may properly be, and indeed should be, budgetted for inthe bud-
get estimate for such ensuing year. The budget grant for the
ensuing year should, that is to say, provide for the expenditure,
not only of sums the liability for which is to be incurred in the
enauing year, but also for those the liability (but not the expen-
diture) which has been incurred in the current or previous year.
In the case of the particular budget grant in question, as the
amount of it was found to be ingufficient to cover all this ex-
penditure, it was legitimately and properly supplemented by a
transfer under section 133, and such grant as so supplemented
appears to us to be properly applicable, as well to the payment.
of charges incurred in the past, as of those incurred in the en-
euing or ourrent year.—We have, &ec.,

CRAWFORD, BURDER, AND BAYLEY.

TIME BARRED CLAIMS.

380, Espranape Roap,
Bombay, 11th July 1894.
To ae MUNICIPAL COMMISSIONER,
Re Claim for compensation by the ScoxrTisH ORPHANAGE
Sociery. .,
81r,—Wa have the honour to forward herewith copy’ case and
opinjon df Counsel (Mr. Inverarityy upon this and the limitation
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question, and algo as to the legal power of the Corporation to pay
<laims barred by limitation,

It will be noticed that the practical effect of counsel’s opinion
is that section 527 does not spply to cases of compensation, and
that the ordimary limitation of 8 years applies. This is in dis- |
tinct opposition to the opinion of the Advocate General, dated
the 23rd day of April 1894 (a copy of which we sent to you with
our letter of the 25th April 1894), and of the ruling of the Chief
Justice Sir Michael Westropp and Mr. Justice Green in Sorabji
Nusserwanji Dandas vs. the Justices of the Peace for the City of
Bombay, and also of the 2nd Judge of the S8mall Cause Court in
Buit No. 7888 of 1894, Sewji Hema ». the Municipality, a copy
of the Judgmen$ in which case was sent to the Executive
Engineer with our letter of the 12th May 1894.

‘We may mention that in discussing the opinion unofficially
with counsel, he stated that the claim of the Bcottish Orphanage
Society was not one for ‘‘compensation” 80 as to bring it within
the decision of Sorabji Nusserwanji Dundas vs. the Justices of the
Pence, &c,, but was one for damages for breach of contract to
pay a certain agreed sum of money upon the performarce of
certain conditions by the SBociety which they had peformed, and
that, consequently, such breach of contract eould not be said to
be an *‘ act done in pursuauce or execution or intended execution
“¢ of the act or in respect of any alleged neglect or default in the
¢ execuiion of the act” within the meaning of section 527 (1)
of the Act,

With regard to counsel’s opinion that the Corporation .can
legally pay debts due by them aithough barred, he unfortunately
cites no authorities, merely stating that the Limitation Act is
intended to be & defence against stale claims, That, no doubt,
is the case, and the 2nd Schedule to the Limitation Aect
specifies the periods when various claims are to be con-
sidered stale. In like manner, section 527 (1) (b) of the
Municipal Act, specifies the time when claims under that section
are to be considered stale, and we imagine that there is a very
substantial reason for providing a special limitation in Municipal
cases, parfly, no doubt, owing to the necessity for providing each
year in the budget for all liabilities, and partly to the difficulty
that would be eutailed if a Corporation like the Bombay Munici-
pality, dealing with the innumerable matters that arise yearly,
were liable to have claiins made beyond,the period provided. It
is true that there is no law that requires a debtor to plead the
statute, but the difficalty we have in aceepting fthe opinion is
that the Corporation are not in the position of ordinary debtors
dealing with their own money with no oue to account to for it.
They are trustees for the public of the Municipal funds for parti-
cular purpoges. Ifecounsel is right, where are the Corporation
to draw the line at 2 years or § years or 10 years. I may
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equally be an admitted debt at the end of 10 years, and, of course,
Limitation does not extinguish the debt, it only bars the remedy.

The legal members of the Standing Committee' will appreciate
our difficulty in accepting an opinion upon such an important
matter without any substantial suthority being brought forward
by counsel to support their opinion. As to whether or not sec-
tion 527 applies in cgses lilke that of the Scottish Orphanage,
we would suggest that, if there is any claim pending in which
the amount in question is over Ra. 1,000, the same should be
digputed so that the opinion of the High Court, on revision from
the Small Cause Court, may be obtained and thus settle the
question for ever.

We return the papers.—We have, &c.,
CRAWFORD BURDER & Co.

Re the Scorrise OrrEANAGE SOCIETY.

1. Whether upon the’{lfacts as 1. I am of opinion it i8 not bar-
above stated the claim of the Scot- red. Sections 527 and 504, in my
tish Orphanage Society is or is not opinion, do not apply wher. there is
barred by limitation. an agreemment as to sum to be paid.

I am of opinion that where there is
an agreement t0 pay and receive a
sum as cocmpensation the ordinary
limitation of three years applies.
Here the agreement was to pay when
titlo was shown., That title was
shown in April 1894. I am of opi-~
niou time runs frorm that dote.

2. If mot so barred, could the 2, 1 think they ean sue inde-
Society file a suit for tho minount perdently of seetion 527 on the con-
of the compensation nnder gection tract. The canse of action, in my
627 of the Acs, and, if s, wheu opiuion, arose in April 1864 when
wounld the * cause of aetiou ”’ within the condition was performed on
soction 527 (1) (b) be deemed to Which the promise to pay was made.
have arisen ?

8. When a claim for compen- 3. T am of opinion the Corpora-

ration 18 barred by linuitation have
the Corporation auny legat powoer
under seetion 501 or under any
other circumstances to pay such
claim, and, if so, under what ecir-
cuwnstances {

4, Generally upon any point
which may oceur to counsel on tho
above facts.

= July Gth 1894.

tion can legally pay debts due by
them although barred. The KLimi-
tation Actis intended to be defence
against stale claims, but if the debg
is an ndmitted one, there is no law
which requires the debtor to plead
the statute. think section 501
would cover such a payment but
apart frora that section I think it is
no bresch of trust to pay a barred
debt in a proper case out of Munici-
pal funde.

3. D. INVERARITY/
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TANSA LOAN.

Bowmsay, 22%nd December 1891.
To SORABJI NAVAROJI COOPER, E:sq.,ll
Cbief Accountant, Municipality.

Sin,~—With reference to the papers which your clerk left with
us a few days ago and to the interview which My, Crawford had
with you on the 19th instant on the subject of the arrangements
to be made in connection with the 6th instalment of the Tansa
Loan, and the Munieipal Building Fund Loan, we have now the
honour to express in writing our views upon the several ques-
tions which have suggested themselves and which were discussed
between us.

As to the time within which the loans must be raised, it ap-
pears that, in accordanee with the rules preseribed by Govern-
ment the time at which it was proposed to raige the money was
‘duly spegified in the applications for sanction, namely, in ecach
case “ between July and December 1891.”" The sanction of
Government has been accorded on the footing of these appli-
cations and is therefore a ganction to the raising of the money
during the period specified and no other, and, this being 8o, wo
think it is essential that the loans be raised and the debentures
issued as of some date before the close of December* 1891, other-
wise fresh applications, fresh publication and fresh sanection
would be necessary. We do not, however, (after tho explana-
tion you huve given ns as to how matters stand) consider that
there need be any difficulty in fulfilling this condition as to time.

As regards the sixth instalment Tansa Loan, thc rase we
believe stands thus: some 21 lakhs out of the whole amount of
this iostalment (25 lakhs) have alreadv been provided out of
surplus funds and the actual balance to be provided for the work,
so~far as this loan is concerned, is therefore only about 4 lakhs,
and this sum we understand itis proposed to provide from {ime
to time as required from surplus cash balauce or, if necessary, by
aale of debentures.

We can see no obhjection whatever under these circumstances
to the debentures for the whole amount (25 lakbe) beng issued
as of date 24th December 1891. "The Tausa Works will then

* be eredited as of that date with the full ammount of the sixth in-
stalment, while the new debentures bearing interest from 1st
January 1892 will talie the place of the moneys withdrawn for
Tauvsa in anticipation, from surplus cash balance and will also
represen} an additivnal reserve of surplus funds to the extent
of the undrawn and unexpend:d balance of the 25 lakhs, the
whole being thus held in the form of debeutures available for

* At a personal iuterview the Soliciturd stiggested 24th Decewber.
"%
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disposal in the market gradually as occagion offers and as neces-
sity requires, and by this means & more favourable rate will
necessarily be procurable than if the whole of' the debentures
were placed in the public market together. The transaction as
thus effected will practically arount to nothing more or less than
this, that the sixth instalment of the Tansa Loan will be duly
raised within the tipe limited while the amount previously bor-
rowed from surplus funds will be made good, and, tégether with
the balance necessary to make up the 25 lakhs, will, as such
surplus funds, be invested in publicsecurities bearing the interest
which, in terms of the Government sanction, will be properly
chargeable against the Tansa Tioan. 8Such interest being thus
in the result eaved to the Corporation in addition to the loss
which would otherwise uccrue from placing a large loan in the
public market all at once. This arrongement, while giving
- effect to the conditions of the Government sanction as regards
the time of raising the loan, will also, we cousider, be in com-
plete accord not only with the spirit but with the letter of the
Standing Committee’s Resolution No. 36389, dated the 8th July
1891, for that Resolution merely sanctions the Cowmmissioner's
proposal “‘ not to raise for the present any loan iu the public
market, ;

The only possible objection which it oceurs fo us might be
suggested is, that the application and consequently the sanction
was for the raising of the loan from the public,»but when it is
borne in mind that the surplus moneys are in reality the moneys
of the public ard that section 122 of the Municipal Act gives
express power to invest such surplus monevs (énter alia) in
“any Bombsay Municipal Debentures,”” we think it wouid be held
that the transaction does not in fact involve any contravention of
the terms of the sanection,

The above remarks apply with cqual force to the Munieipal
Buildings Lean, the debentures inrespect of which may, we think,
in like manner be issued as of date 24th December 1891, the
Joan being treated as raised on that date, and the proceeds being
invested as surplus moneys.

We have altered in red ink and returned herewith two forms
of the debentures in use in respect of 1he Sinking Fund, one of
them adopted for the investment in the Tansa Loap and the other
in the Munieipal Building TLoan. We think that, as thus altered,
they will serve respectively as the forms to he adopted in respect’
of the investment of surplus moneys in the Tansa loan ( 6th
instalment) and Municipal Building Loan.

‘We return the papers left with us,

We bave, &ec.,
[ 5
CRAWFORD, BURDER & Co.
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OriNION.

By section 111 of the Municipal Act all the moneys of the
Corporation fromn whatever source derived coustitute the Municipal
fund and by section 118 it is lawful for the Corporation to
expend the same (subject to the conditions imposed by other
sections of the Act) on any of the purposes mentioned in sections 61
62 and 68, which include the coustruction and maintenance .of
water works (section 61, clause &), and I an? therefore of opinion
there is nothing illegal in the Corporation spending the portion of
the Municipal Fund on the Tansa Water Works, and I don’t think
this conclusion is affected by section 121 which ouly requires that
no sum shall be credited or debited to the accounts opened under
that section with a separate or special heading. The moneys stand-
.ing to the credit of such special aceounts still form a portion of the
Municipal Fund. The surplus moneys at any one date to the credit
of the Municipal Fund is apparently composed of the balances ap-
pearing to the credit of all the epecial and general account kept of
the Municipal Fund, less such portion of the Municipal Fund as
may happen to have been expended on other Municipal works and
which, in the ordinary eourse, would be debited to the special
account’of the work (if such account had been opened), or if
not, to the general account. Should such expenditure hiave been
made, it is clear that the account would not show from what
particular special accounts surplus balance the moneyv had been
taken to expend upon another work, for by section 121 no debit
entry could Me made in that special account, debiting it with a
sum withdrawn for another purpose, but nevertheless the
accounts of the Municipal Fund as a whole would be correct
and, if at any time it becarne necessary to provide money for the
special account whose surplus money had been used as part
of the Municipal Fuud if not forthcoming from the Municipal
Fund, would, no doubt, be replaced by borrowing money on the
ascount of the work for which the money had at the earlier dute
been expended. I therefore see no objection in law to the Cor-
poration using any portion of the Municipal Fund for the purposes
authorized by the Act quite independent of any headings of
account which have been opened for the sake of convenience, bear-
ing in mind that no credit or debit entry can be made in any special
account contrary to section 121, Such special account will,
therefore, always show what sum stande to its credit and what
ought to be forthcoming when required for the purpose of that
special account, and, if in fact it 18 not available by reason of the
money having been used for auother sceount, that other account
wonld have to be debited with the loan necessarv to make good
what is required. There may be some difficulty in adjusting
what interest is {o be credited or debited iu these matters, but
that cannot affect legality ox illegality of the use by the Corpo-
ration of the Municipal fund. )

2. In the view I take of the matter the Corporation here have
used a portion of the municipal fund on woxks.authorized by the
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Act, and they have used moneys which originally were intended
for another purposs, but which were not immediately required.
‘When the money is required for carrying out that other pur-
pose, they can replace it either by borrowing it or from the
funds in hand if suilicient. .

8. I am of opinion that the Corporation have nof, in respect
of. thig pariicular expenditure, exercised their borrowing powers
at all, and that the 1ban they intended to raise and iasked the
sanction of Government for has never been raised, nor were they
bound to raise the loan if they found, as they did, that the
moneys to the credit of the municipal fund rendered such loan
unnecessary. ‘

4. The attempt to make it appear there was in Yact a loan
from the Municipal Commissioner to the Uorporation in my opi-
nion is a nullity.

5. The municipal fund is held &y the Corporation by the
terms of section 111 in trust for the purposes of the Act. How
the Municipa] Commissioner cau lend & portion of that fund to
the Corporation passes my comprehension ; he has nmo power to
do so. The Corporation cannot borrow from itself a pprtion of
the municipal fund which is already vested in and held by it.
Such a transaction in my opinion is not in exercise of the bor-
rowing powers given by chapter 6 oi the Act at all. It is ob-
vious that, by such a transaction, the liability of the Corporation
is in no way increased. If they choose to pay infgrest on their
own rhoneys, it only goes out of one pocket into another ; the
total of the municipal fund is not affécted by such paymest or
receipt of interest.

6. The Corporation have no power to issue debentures except
for moaney borrowed wunder chapter 6 of the Act, section 108,
clause 2. 1 consider the debenture in question of no effect,

7. The view that I take of this question is one which could
not be put conveniently in separate answers to the questions
propounded, which are framed from quite a different point of
view, and 1 have therefore not answered the questions separately.

J. D. INVERARITY.
Janwary 28tk, 1893,
Subsequently on 21st April 1898 the joint opinion of Counsel
was obtained as under :—
1. Whether the municipal deben- 1.

We are of opinivn that there has |

tures now representing sinkirfg fand
and insurance fund investments which
have not been purchased in the market
but purport to have been issued at par
direct in favour of those funds respecti-
vely are legally valid and effectual. Has
‘there been in fact any borrowing within
the meaning of chapter VI of the Munici-
pal Act of the moneys which those deben-
tures purport to represent ¢

been no borrowing of the sums which
the debeutures in question purport to
represent and that in conmsequence the
said debentures are invalid.



2. 1f not, can any steps be now taken
to validate the debentures, and what
having regard to section 109 (d) and (£)
of the Municipnl Aok is the proper course
to adopt in regard to the sinking fund,
and what in regard to the fire insurance
fund ?

8. What is the legal effect of the
purchase by the Corporation of their
own debentures in the exercise of their
powers of investing in their own securi-
ties ¢ Does this extinguish Pro fanto the
the municipal debt and thus in effect
eancel the debentures so purchased and
render them incapable of being thereafter
negotiated or sold, or are they capable
of being again placed in the market by
tha Corporation as valuable securities
for the amounts which they purport to
represent {

4. If Counsel should consider that
recourse to special legislation is necessary
or desirable, Counsal are requested to
indicate the points to which such legis-
lation shquld be directed and the form
in which it should be framed. (It is
suggested that, in case of such legislation
being adopted, it might validate all the
debentures heretofore taken over direct,
whether for surplus moneys, sinking
fund, insurance fund, or on any other
account and im connection with the
exercise of the powers of investing in
public securities given by section 109 (d),
and gection 122 might expressly autho-
rize the Corporation for the future to
reserve for themsclves and to take
up at par, either in the pame of
the Commissioner or otherwise on
their behalf as may be deemed best
any portion er portions which they may
require for their own investments of any
future loans which under their borrowing
powers they may obtain for. It might
®lso, if Counsel should econsider that
necessary and poesible, provide that the
debentures eo invested in shall be kept
alive and that such investments shall
not operate to extinguish the debt which
such debentures represent).
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2. There debentures can only in our
opinion be validated by legislation.

8. We are of opinion that the pur-
chase by thg Corporation of one oi_its’
own debentures causes an extinguish-
m«nt or cancelment of the same and that
such debenture thenceforth is no longer
a security capable of being negotiated.

4. The state of affuirs if our opinion
be correct is as follows :—

The Corporatinn can invest “surplus”
moneys and “sinking fund "’ moneys in
public sccurities and can therefore
legally invest in Bombay municipal
debentures. Such debenturcs, when
purchased, are extinguished, so that the
practical result of a purchase by the
Corporation is a payment of =0 much of
its debt as is rcpresented by such de-
bentures. The Corporation has, how-
ever, pot invested in municipal deben-
tures, inasmuch as the debentures issued
to the Corporation not being issued
against moneys borrowed ore invalid,

It thus becomes necessary in our
opinion te make provision by legislation
for three things :—

(@) To provide that, in respect of
any moneys which the Comirissivner
on behalf of the Corporation is empower-
ed to invest in public securities, the said
Corporstion may issue debentures in the
name of on behalf
of the Corporation and that such deben-
tures go issued shall be valid and negoti-
able in all respects in the same mangper
as though issued to or in the name of
any other person.

t8) To provide that the purchase by,
ot the traunsfer, assignment or endorse-
mert #0, the Bombay Municipal Cor-
poration or any person on behalf of the
said Corporation sball not operate as =
cancelment or extinguishment of a
municipal debenture issued by the
said Corporation, but the same shall
be valid and negotiable in th® same
manner and to the same extent as
though held by, or transferred, assigned
or endorged to, any other peraon, ..
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(¢) To provide thet all debentures
‘hitherto issued by the Corporation to

on
behalf of the Corporwtion (a schedule of
which should be annexed) are to be
deemed valid and negotiable in all
respeets and in the same manner as
though the same had been issued againet
moneys borrowed from the Secretary of
State or any other person.

And Counsel are requested to advise Generally we think that legislation on
generally, the lines above indicated will sclve the
difficulties past and future.

BASIL LANG. :
J.D. INVERARITY.
J. JARDINE.

218z dpril 1893.

A Bill to supplement the provisions of the City of Bombay Mu-
nicipal Act, 1888, with respect to the Investment of Sink-
ing Funds and Surplus Moneys, and to validate certain

Debentures.

WHRREAS it is expedient to supplement the provisions of the
City of Bombay Municipal Act, 1888, with respeet to the invest-
ment in publie securities of Sinking funds and surplus moneys
of the Muniecipal Corporation of the City of Bombay; Axbp
‘WaEREAS it is also expedient to remove doubts which have arisen
with respect to the validity of certuin debentures of the Corpora-
tion, in which portions of their Siuking funds and surplus meneys
purport to have been heretofore invested, and to obviate the ex-
tinction of such debentures of the Corporation as have been, or
may hereafter be, igsued in or transferred to the name of the
Corporaticn, or to the name of the Municipal Commissioner fur
the City of Bombay on behalf of the Corporation in respect of
any such investment.

1t i hereby enacted as follows:—

1. This Act may be cited as ** The City of Bombay Municipal
Investments Act, 1896.”

2. In respect ‘of any Sinking funds which, by the City of
Bombay Muuicipal Act, 1883, the Corporation are directed or
empowered to invest in public securities, and in respect of any
surplus moneys which, by the same Act (as amended by the
City of Bombay Municipal Act Amendment Act, 1893), the
Municipal Commissioner on behalf of the Corporation is em-
powered to invest in like securities, it shall be lawful for the
Corporation to reserve awnd set apart for the purposes of any
such investment any debentures to be issned on acceunt of any
loan for which the sanction of the Governar-General of India in
Council ehall have been duly obiained under section 106 of the
City of Bombay Municipal Act, 1888, and the issue of any such
debentures direct fo and in the name of ¢ The Municipal Gom-~
missioner for the City of Bombay” on behalf of the Corporation
shall not operate to extinguish or cancel such debentures, but
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every debenture so issued shall be valid in all respects as if
issued to and in the name of any other person.

3. The purthase by, or the transfer, assignment or endorse-
ment to, the Corporation or to the Municipal Commissioner on
behalf of the Corporation of any debenture issued by the Corpo-
ration shall not operate to extinguish or cancel any such deben-
ture, but the same shall be valid and negotiable in the same
manner sud tn the same extent as if held by, or transferred, as-
signed or endorsed to, any other person.

4. All the several debentures of the Corporation heretofore
issued, transferred, assigned or endorased in the name of the Cor-
Eoration or in the name of the Municipal Commissioner on be<

alf of the Corporation as specified in schedule A, and all deben-
tures heretofore issued by way of renewal, conmplidation or sub-
division of any of the said debentures shall be deemed to be and
to have always been valid and negotiable in all respects .and in
the same manner as if the same had been issued against moneys
borrowed from the Secretary of State or any other person.

5. The signature of the person for the time being holding the
office oé the Municipal Commissioner for the City of Bombay to
a transfer of any debenture standing in the name of the Corpo-
ration or of the Municipal Commissioner on behalf of the Cor-
poration shall be valid and sufficient, notwithstanding that such
person may not have held the said office at the time when such
debenture was issued, transferred, assigned or endorsed to
the name of the Corporation or the Municipal Commissioner as
aforesnid.

Bombay Act 1 of 1898 was thereupon passed.

GRANT IN AID TO THE BOMBAY NATURAL
HISTORY SOCILETY.

OPINION.

“ In acknowledging receipt of yonr No, 7718 dated the 7th
nltimo, we have the honour to state, that having regard to the
provisions of sections 186 and 187 of the present Municipal
Acts we are of opinion that it is not legally competent to the
Corporation to grant money to the Natural History Society for
the purposes of the Society, but we can see no objection what-
ever to such a grant being made under section 63 (d) of the New
Act when it becomes law. and further we do mnot see that the
praposal of the Natural History Society to charge fees for en-
trance to their proposed gardey will in any way sffect the right
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of the Municipality to make such grant provided of course that
the garden and the Zoological collection of the Natural History
Society are made public (a8 no doubt they will be) in the sense
that the public will have access to them by payment. As re-
regards the present Zoological collection of the Municipality it
appears to us that stiictly speaking the Corporation were not
legally justified in expending municipal mmoneys upon procuring
or maintaining them.  Having done so, however the collection no
doubt is the property of the Corporation, and as such can, we
think, be disposed of in such manner as the Corporation shall
deem proper.

+ The result it will therefore be seen, ig that, in our opinion the
collection may be transferred to the Natural History Society,
and that when the New Act has become law, but not until then,
it will be legally eompetent to the Corporation to grant a sum to
the Society for maintaining the garden aund zoological collection
which the latter propose to establish.

sd ) CRAWFORD AND BUCKLAND.,”

RE MUNICIPAL SERVANTS BEING AMENABLE
TO PROSECUTION (SECTIONS 521 AND 528).

Re-Question whether and how far, Municipal officers and
servants are ‘“ public servants’” under the Indian I’enal Code ?

. CasE.

Section 521 of the City of Bombay Municipal Act, 1888 pro-
vides that ‘“‘the Commissioner and Deputy Commissioner and
every Councillor and every Municipal officer or gervant appoint-
ed under this Act, and every Contractor or Agent for the collec-
tion of any Municipal tax, and every servant or other person em-
ployed by any such Contractor or Agent, shall be deemed to Le

a public servant within the meaning of section 21 of the 1n-
dian Penal Code.”

Section 528 enacts that *“ the provisiong contained in Schedule
IR for regulating the coustitution of the Corporation and other
matters until this Aet is brought fully into operation shall be of
the same effect as if they were enacted in the body of tlus Aet.”

Schedule R (secfion 6) provides that the ‘“ Commissioner and
the Deputy Commissioner, if any, and all Municipal officers and
servants holding office on the day before this Act comes into force,
shall be deemed to have been appointed under this Act, and until
an order to the contrary is passed by competent authority under
this Act, shall continue to hold respectively the same or the

corresponding offices under this Act and to weceive.he same
emoluments.’”
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Sections 74 to 78 inclusive provide for the appointment of the
Executive Engineer, the Executive Health Officer, the Municipal
Secretary, the clerks and servants to be immediately subordinate
to the Municipal Secretary.

Section 79 is as follows :—* (1) The Commissioner shall, as soon
as wmay be after this Act comes into foree and afterwards from
time to time, prepare and bring before the Standing Ccmmittee
a schedule setting forth the designations aud grades of the other
officers and servants who should, in his opinion, be maintained,
and the amount and nature of the salaries, fees and allowances
which he proposes should be paid to each.

‘“ (2). The Standing Committee shall sanction such schedule
either ag it stands or subject to such modifications as they deem
expedieunt. Provided tlhat no new office, of whish the aggregata
emoluments exceed Rs. 200 per month, shall be created without
the sanction of the Corporation.”

In accordance with the last mentioned section the Commissioner
has, since the Act came info opsration, prepared the schednle
therein contemplated, and such schedule has heen duly sanctioned
by the Standing Committee.

Prior®o the Act coming into operation, one Fnoch Solomon
was employed as a  Sub-Inspector of Markets and Slaughter
liouses, and subsequently thereto lie continued to be so employed,
his appointment being included in the schedule submitted to the
Standing Committee as aforesaid under section 79 of the Act.

A charge was recontly brought against Enoeh Solomon under
section 161 of the Penal Code for receiving an illegal gratifieation,
and Counsel for the defence contended that thie accused was not
a public servant :—

(1) because he was employed before the present Municipal
Act came intu force, and the Act ounly applied to
Municipal ofticers and servants appointed under the
Act and after it came into force; and (¥) beecanze a
Sub-Inspector of Municipal Markets does not fall
within either of the descriptions of persons specified
in gection 21 of the Indian Penal Code, and conse-
quently to read the Indian Penal Code (when treating
of public servants) as including Municipal officers and
servants generally and amongst them sueh a Sub-
Inspector would amount to extending by virtue of a
Local Act the scope of an Act of tho Imperial
Government.

Section 137 of the Indian Railways Act IX of 1890 provides
that every HNailway gervant shall ue deemed to be a public
servaut for the purposes of Chapter IX of the Indian Penal Cade.

Section 79 of the Bombay Port T'rust Act VI of 1879 enacts
that “auy person employed under thiz Act, not being a pihlic
servant within the meaning of section 21 of the Indian Penal
Code, who shkall acce'pt or obtain or agree Lo accept or attempt to
obtain from any person, for, himself or for any other person, any

77
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of the Municipality to make such grant provided of course that
the garden and the Zoological collection of the Natural History
Bociety are made public (a8 no doubt they will be) in the sense
that the public will have access to them by payment. As re-
regards the present Zoological collection of the Mur_ncxpahty it
appears to us that strictly speaking the Corporation were not
legally justified in expending municipal noneys upon procuring
or maintaining them. ' Having done 8o, however the collection no
doubt is the property of the Corporation, and as such ean, we
think, be disposed of in such maunner as the Corporation shall
deem proper.

« The result it will therefore be scen, is that, in our opinion the
collection may be transferred to the Natural History Society,
and that when the New Act has become law, but not until theo,
it will be legally competent to the Corporation to grant a sum to
the Society for maintaining the garden and zoological collection
which the latter propose to establish.

. sd.) CRAWFORD AND BUCKLAND.”

RE MUNICIPAL: SERVANTS BEING AMENABLE
TO PROSECUTION (SECTIONS 521 AND 528).

Re-Question whether and how far, Municipal officers and
servants are * public servants” under the Indian Penal Code 2

Case.

Section 521 of the City of Bombay Municipal Act, 1888 pro-
vides that ‘“the Commissioner and Deputy Commissioner and
every Councillor and every Municipal officer or servant appoing-
ed under this Act, and every Contractor or Agent for the collee-
tion of any Municipal tax, and every servant or other person em-
ployed by any such Contractor or Agent, shall be deemed to be?
a public servant within the meaning of section 21 of the In-
dian Penal Code,”

Section 528 enacts that ‘‘the provisions contained in Schedule
R for regulating the constitution of the Corporation and other
matters uutil this Act is brought fully into operation shall be of
the same effect as if they were enacted in the body of this Act.”

Schedule R (section 6) grovides that the ‘‘ Commissioner and
the Deputy Commissioner, if any, and all Municipal officers and
servants holding office on the day before this Act comes into force,
shall be deemed to have been appointed under this Act, and until
an order to the contrary is passed by competent authority under
this Act, shall continue to hold respectively the same or the

corresponding offices under this Act and to weceive.he same
emoluments.”
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Sections 74 to 78 inclusive provide for the appointment of the
Executive Engineer, the Executive Health Officer, the Municipal
Secretary, the clerks and servants to be immediately subordinate
to the Municipal Secretary.

Section 79 is as follows :— (1) The Commissioner shall, as soon
as may be after this Act comes into force and afterwards from
time to time, prepare and bring before the Standing Committee
a schedule setting forth the designations and grades of the other
officers and servanty who should, in his opinion, be maintained,
and the amount and nature of the salaries, fees and allowances
which he proposes should be paid to each.

“ (2). The Standing Committee shall sanction such schednle
either as it stands or subject to such modifieations as they deem
expedient. DProvided that no new office, of which the aggregate
emoluments exceed Rs. 200 per mouth, shall be created without
the sanction of the Corporation.”

In accordance with the last mentioned section the Commigsioner
has, since the Aect came into opoeration, prepared the schedule
therein contemplated, and such schedule has been duly sanctioned
by the Standing Committee.

Prior%o the Act coming into operation, one Fnnch Solopon
was employed ag a Sub-Inspector of Markets and Slaughter
1louses, and subsequently thereto he continued to be so employed,
his appointment being incinded in the schedule submitted to the
Standing Committee as aforesaid under section 79 of the Act.

A charge was recontly brought against Enoch Solomon under
section 161 of the Penal Code for receiving an illegal gratification,
and Counsel for the defence contended that the accused was nog
a public servant :— -

(1) beecause he was employed before the present Municipal
Act came into force, and the Act ounly applied to
Municipal officers and servants appointed under the
Act and after it came iuto forece; and (2) becanse =
Sub-Ingpector of Municipal Markets does not fall
within either of the desecriptions ol persons specified
in section 21 of the Indian Penal Code, and conse-
quently to read the Indian Penal Code (when treating
of public servants) as including Municipal officers and
servants generally and amongst them such a Sub-
inspector would amount to extending by virtue of a
Local Act the scope of an Act of the Imperial
Government,

Section 137 of the Indian Railways Act IX of 1890 provides
that every Railway servant shall ve deemed to be a public
servant for the purposes of Chapter IX of the Indian Penal Code.

Section 79 of the Bombhay Port T'rust Act VI of 1879 euacts
that ‘““any person employed under this Act, not being a pithlie
servant within the meaning of section 21 of the Indian Penal
Code, who skall aceépt or obtain or agree to accept or attempt to
¢btain from auny person, for, himself or for any other pergon, any
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gratification whalaver, other than legal remuneration as a reward
for doing, or forbearing to do any official act, or for showing or
forbearing to show in the exercise of his oflicial functions favor
or disfavor to any person, or for rendering or attempting to
render any service or disservice to @ny person with the Board or
with any public servant as sunch or with the Government, shall
be liable to the samg punishment re is provided by the Indian
Penal Code in the oase of the like offence committed by a public
servant.” i

1t was argued upon the strength of the language of this last
mentioned Aet that, in the absence of similar provision in section
521 of the Municipal Act, the accused could not possibly, for the
purposes of & prosecution under section 161 of the Indian Penal
Code, be held to be a public servaut, and in further support of
such argument the illustration to clause 10 of section 21 of the
Indian Penal Code was pointed to as showing that certain
Municipal officers, whose duties came clearly within fhose
described, would be held to fall within the meaning of section 21 ;
buf that other Municipal officers or servants whose duties did
not come within the terms of those described, could nof be held
to be public servants, X

Coungel is requesled to advise:—

(1) Whether the provisions of section
521 of the Municipal Act apply to or
include Municipal officers and scrvants
employed as such before and continved
in such cmploymont after the Aet cime
in furce, or only those appoiuted siuce
the Act eame into operation ?

(2). What is the precise legal effect
of section 521 as cepgards those Muniecipal
officers to whom it does upply.  Are they
amenable to prosecution in respoet of
offcuces by public servaunts nuder the
Indian  Penal Code, irrespeetive  of
whether their duties f2]1 withio ecither of
the dereriptions set out  in scction 21 of
the Code ?

(3). Is it advieable or necessary to
amend tha Municipal Aect in onmler to
render Mumnicipal servants amenable to
prosecution in  respect of offéences hy
public servants as defined in the Yndian
Penal Code; and if so, shonld the amond-
ment be by substituting for rection
521 —a section similar to section 137%*
of the Port Trust Act—or in what other
way ¥

And to advise generally.

1. The section 521 refors to Munieipal
officers aud servants appointed under
the Act, schedule R, section 6, which is
of sume effect as of the body of the Act
says, that all- Municipal officers and
servants holding office on the day before
the Act came into force shall be deemed
to have been appoivted thereunder. I
am accordingly of opinion that section
521 applies to officers and servants em-
ployed as such before and continued m
such employment affer the Act came
into operation.

2. I think section 21 of the Indian
Penal Code must be looked to alone for
the definition of public servant, and that
a Municipal officor is not liable to proze-
cution as such unlessthe comes within
the definition  therein contained. T do
not think that the provisivus of section
21, Indian Penal Code, can be extended
by section 521, Bombay Municipal Act.

3. T shonld say that a section similar
to section 137% of che Port Trust Ackh
would be a desirable substitute for
scction 521, Bombay Municipal Act.

(8d.) JAMES JARDINE.
30tk AMarch 1892,

* This should be sectidga 790 and not eection 137.
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No. 2687 or 1892,
GENERAL DEPARTMENT,
BomBay CasTLE, 3rd Adugust 1892,

To JAVERILAL UMIASHANKAR YAJNIK, Esq.,
President, Municipal Corporation of the City of Bombay.
81r,—In acknowledging receipt of your letter No. 1898, dated
8th June 1892, in which you ask, on behalf of the Corporation,
that, in order to render Municipal servants amenable to prosecu-
tions in respect of offences by them as public sBervants as defined
in the Indian Penal Code, Governmnent may be pleased, whenever
the amnendment of the City of Bombay Municipal Act, 1888, may
be under eonsideration, to strike out therefrom section 521, and
insert in place thereof the section drafted in your letter; I am
desired fo ask you whether in practice, section 521 of the Act
has been found unsuitable, and what advantage it is considered
that the proposed change will have over the existing law.—I[

have, &c. '
T D. MACKENZIE,
Chief Secretary to Government,

No. 4931 or 1892-93.
Bomsay, 16tk August 1892,
Forwarded to the Commissioner for favour of report.
JAVERILAL U. YAJNIK, President.

No. 11008 oF 19111 AvausT 1892,
Forwarded to the Solicitors for favour of report with apecial
reference Lo the case of Enoch Solomon, in which the gquestion
first arose.—H. A. ACWORTH, Commissioner.

Bombay; 19tk August 1392,

To H. A. ACWORTH, Esq., Municipal Commisgsioner,

® Bi,—In returning the letter from the Chief Secretary to
Government which was forwarded to us for report, under your
No. 11008, dated the 19th instant, we have the honor to state
with reference to the provisions of section 521 of the Municipal
Act, that practical difficnlty has already been experienced in the
prosecution of a Municipal servant for accepting a gratification
and thereby committing an offence punishable under section 161
of the Indian I’enal Code,. .

The ease in which this difficulty «rose was that in which Enoch
Solomon, late Sub-Inspector on the Market establishment, was in
November last procecuted for receiving a bribe of Rs. 5 from
& woman, who was interested in a meat stall at one of the
markets., In that case coangel for the accused contended that
section 521sof the Municipal Aet notwithstanding, he (accused)
was not & public servant within.the meaning of the Indian Penal

Re Section
521 of the
Munierpal
Act.

Municipal
servants am-
enable to pros
secution.
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Code, and consequently was not amenable to prosecution under
section 161 of that Code, and though eventually the accused waa
discharged on other grounds, the Chief Presideney Magistrate
was inclined to think this contention was well founded. The ex-
pression “ public servants’ is defined by section 21 of the Penal
Code, and it i8 that definition, and that definition alone, which
must be lIooked to in construing the expression wherever used in
the Code consequently, unless any Municipal servart falls under
one or other of the descriptions set out in section 21, Indian
Penal Code, he cannot for the purposes of that Code become &
public servant merely because the Municipal Act says he is to be
deemed to be one.

Congequent on the point having been thus raised, you will
recollect that the opinion of couusel (Mr. Jardine) was taken and
that he advised as follows :—

“* 1 think section £1 of the Indian Penal Code must be looked
“ to alone for the definition of ‘public servant’ and that a
“¢ Municipal officer is not liable to prosecution as such unless he
‘“ comes within the definition therein contained. I @o not think
‘ that the provisions of section 21, Indian Penal Code, can
‘‘ be extended by section 521, Bombay Municipal Act.

‘¢ 1 should say that a section similar to section 187* of the
¢ Port Trust Act would be a desirable substitute for section 52F
¢ Bombay Municipal Act.”

For our own part we can feel no doubt but that is the correct
view of the matter.

There are undoubtedly numerous Municipal servants whose
functions are not covered by either of the deseriptions contained
in gection 21, Indian Penal Code, but whose position and duties
render it particularly desirable that they should be amenable to
prosecution for aceepting bribes; as matters stand they can only
be dismissed.—We have, &ec.

CRAWFORD, BURDER & Co.

No. 11461 or 1892-93. .
Bompay, 23rd August 1892,
Forwarded to thie President, Municipal Corporation, with refer-
ence to his No. 49381, dated the 16th instant,
IO. A. ACWORTH,
Commissioner.
Proposed by K. M.: Shroff, Esq., seconded by D. A.
D’Monte, Esq.—
¢ That, with reference to Mr. Chief Secretary Mac-
kenzie’s letter No, 2687, General Department,
dated 8rd August 1892, on the subject of
Municipal servants being made amenable to pgosecution,

* Qy. Sevtion. .

No. #£2385.
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in respect of offences by them as public servants, the
President be requested to address (Government in termns
of the Municipal Solicitors’ letter, dated 19th August 1892.”"

Carried.

No. 4459 of 1892.
Bowumsay oasTLE, 3¢% December 1898.

To the President of the Municipal Corporation for the city of
Bombay.

8ir,—With reference to the correspondence ending with your
letter No. 6287 dated 13th September 1892, on the subject of the
amendment of Section 521 of the city of Bombay Municipal Act
III of 1888, Iam directed to forward herewith copy of a letter
No. 1278 dated 17th ultimo, from the Chief Presidency Magis-
trate, and to remark that the resulf, of the prosecutions in the
cases referred to therein scarcely seems fo show that the Section
quoted has proved ineffectual for the purposes for which it is
enacted? I am to add that under these circumstances it appears
to His-Excellency the Governor-in-Council that sunfficient cause
bas not yet been shown for the amendment asked for.

W. L. HARVEY,
Under Secretary to Government.

No 1278 of 1892,
CHIEF PRESIDENCY MAGISTRATES COURT.
Boupay, 17t4h November 1892,

To the Acting under Secretary to Government, General
Department,

Sir,—In acknowledging the receipt of your letter No. 8534 dated
80th September I have the honor to state for the information of
Government that I discharged the accused in the case referred
to on the following grounds :—

(1). That he had served in the Municipality for 12 years and
had during that period often been promoted and had borne a
good character.

(2). That for the last three years he had nothing at all to do
with the stalls in the Crawford Markets.

(8). That two of the prineipsl witnesses made conflicling
statements and also denied having known one Syed Esmael,
who had to do with the stallsin the Crawford Markets for several
years.

(4). That it was probable the accused had, in carryiﬁg out
his duties caused 1ll feeling towards himsgelf among certain
persons with whom he had to deal.
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+5. During the hearing of the case the guestion was raised
before me as to whether the accused was a public servant, and I
stated that I had considerable doubt as to whether the provisions
of section 521 of the Municipal Act were sufficient to alter section
21 of the Indian Penal Code, the Municipal Act being a local Act.

6. Besides this case against Enoch Solomon, there were, dur-
ing the past 5 years, two other cases against Municipel servants.
In one a Munieipal Sub-Inspector (Shurfoodin Dadoomeys) was
charged with taking an illegal gratification and was ubqvmte.d by
the late Mr. Ryan and sentenced to 6 months’ rigorous imprison-
ment in the House of correction. In the other case, a Municipal
Muccadum ( Ruttonsheh Sultanshah ) was convicted by me of
receiving an illegal gratification and sentenced to six month’s
rigorous imprisonment in the Common Jail * :

C. P. COOPER,

Chief Presidency Magisfrate
and Reverue Judge, Bombay.

LIGHTING OF PRIVATE STREETS-

EX PARTE THE MUNICIPAL CORPORATION FOR
THE CITY OF BOMBAY RE LIGHTING OF
PRIVATE STREETS AND OF LANKES
AND OARTS NOT BEING STREETS.

CASE ror THE JOINT OPINION OoF COUNSBEL.

The accompanying printed copy of the proceedings of the
Standing Committee relative to certain petitions from house-
owners and residertis in Kandawady L.ane and Nawee Wady
Lane respectively, In regard to the proposed removal of the
Municipal gas lamps, by which such lanes have for many years
past been lighted at the public expense, speak for themselves.
The facts regarding these lanes or oarts and the consideration
which have led to the proposal to leave the owners and residents
to make their own arrangements for lighting them in future
will be found fully set out in the Executive Engineer's report
of the 6th May 1895, which is printed as part of those
proceedings. The opinion of the Standing Committee on the
subject was nearly equally divided, but eventually by the vote of
the Chairman they passed a resolution “ That, in the opinion of
“ the*Standing Comnmittee, the lighting of the Nawee Wady and
¢ Kanda Wady lanes should be continned as heretoﬂc;re.” The

* See page 837 Yol. XVI Part I Corpgoration recoxd for 1892-93.
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question tame before the Corporation on the 15th July 1895, and
Couneel’s attention is particularly drawn to the abcompanying
printed copy of the proceedings of the Corporation, from which it
will be seen that, a resolution having been proposed to the effect
that the lanes in question should continue to be lighted in future
at the public cost, the President’s ruling was asked for as a point of
ordar ‘‘as to whether, after it had been bronght to the naotice of the
*¢ Corporation that expenditure such as thatiroposed in the Stand-
‘¢ ing Committee’as resnlution was not warranted under the terms
¢ of the Municipal Aect, it was competent for the Corporation to
*¢ pass such a resclution as that now before them.”” The President,
after stating his reason for doing so, ruled that the motion was one
which, if carried, would be illegal inasmuch as it would commit
the Corporation to expenditure that was mnot aunthorized by the
Act. He therefore considered he could not allow the motion to
be placed before the meeting. Attention is invited to the ruling
of the President and his reasons for it as set forth in the accom-
panying printed copy of the proceedings of the Corporation. The
validity of this ruling was called in question at*a subsequent
meeting of the Corporation held on the 12th August 1895, and
the power of the President to rule on any question of order other
than a question of procedure as distinguished fromm a guestion of
principle wags denied, and it was resolved that Counsel’s opinion
should be taken. A copy of this last-mentioned resolution is
also sent herewith.

Counsel’s attention is called to section 8 (), (x) and (g) of the
City of Bombay Municipal Act, 1888, as to the meaning of the
expressions “street,” °‘public street’ and ** private street’ as
used in the Act. Section 61 makes it incumbent on the Corporation
to make adequate provisions for (inter alia) “ the lighting, watering
“¢ and cleansing of public streets’ [el. (n)], and section 830 directa
““ that the Commigssioner shall take measures for lighting in a
¢ guitable manner the public streets and Municipal markets and
¢ all buildings vesting in the Corporation.” As to “private streets,”
gection 305 empowers the Commissioner, with the sanction of
the Standing Committee, to require the owners of adjoining pre-
mises to (inter afia) light such streets in such manner as he shall
direct, and section 306 contains provision under which, after a
private street has been levelled, metalled, &ec., to the Commis-
sioner’s satiafaction, he may, and, if lamps, lamp posts and other
apparatus necessary for lighting have been provided to his satis-
faction, he must, if requested by any of the owners of the street,
declare it to be a publie street.

Apart from thege gections ( 805 and 306 ), there is no express
provision in the Act regarding the lighting of private streets, nor
is there apy such provision in regard to the lighting of places
other than streets, Municipal markets and buildings vesting in
the Corporgtion. Tt is guits certain that Nawee Wady and Kanda
Wady lanes are neither of them public stregts, nor probably are
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they streets at all within the meaning of the Act. In support of
the view that the Corporation have the power under the Aet to
provide for the lighting of streets and places other than public
streets, it has been snggested that section 68 (£) is sufficiently
comprehensive, while, in support of the contrary view, it was
contended at the meetings of the Staunding Cominittee and Cor-~
poration above referred to, that, inasmuch as the Ast expressly
provides for lighting 6f public streeis ( section 330 ) and gives
power to the Commissioner (section 805 ) to call upon owners of
private streets to light them, it must be held that section 63 (4)
could not be held to intend to apply to any matter which, as in
the case of lighting, was provided for by the Act, This was the
view taken by the I’resident. The question as to lighting places
ot falling within the definition of public or private streets was
not really debated at the Corporation. 1t is one, however, which
may wall be considered in the present connection.

As regards the President’s ruling and the limits to which hia
powers extend, Counsel are referred to rule 9 of the accompanying
copy of the rules for the conduct and regulation of business at
meetings of the Corporation, which provides that “ The Chairman
‘¢ (President) shall decide summarily all points of order or
‘¢ procedure.”

The question on which advice is now sought is what is included
within the words * points of order or procedure.” Doesthe phrase
mean only the conduct of a debate, or does it mean what can be
the subject of debate ? To put an extreme case would the Pre-
gident be compelled to submit to the meeting a propogition either
obviously illegal or disloyal as distinguished from one upon which,
as in the present insgtance, there mway be two opinions.

The answer to the third guestion is apparently involved in the
answer to the second, and it is not necessury, therefore, to further
refer to it.

Counsel are requested to advise the Municipal Corporation.

QUESBTIONS, ANSWERS.

1. Whether the Corporation have 1. If the Corporrtion is of opi-
power under the Muanicipal Act to Bion thai lighting in cases (@) and

provide at their discretion for the
lighting (a) of private streets and (h)
of oarts, lanes, or other places nog
benig “* streets ™ and not vested in
the Corporation,

(b} is likely to promote public safety
or convenience, we are of opinion
that section 83, clause %, authorizes
expenditure ou such lighting. Such
discretion is not in our opimion taken
uway by section 305, which au-
thorizes the Commissioner with the
sanction of the Standing Committee
to require the lighting to be done in
a Qifferent manner. 1t is to be notic-
ed that the power in section 805 is
given to the Commissioner with the
sauction of the Standing Committee.
The powers wynder section 83 are
exercised: by {fhe Corp®ration, and
we tuil to see Liow such powers can



2. Whether the President of the
Corporation has power to rule that
a motion or proposition, otherwise
in order, shall pot be submitted to
the Corporation on the ground that
it is wléra wvires or not within the
authority of the Corporation to pass.

»
3. Whether the JCorporation are
copneluded by such ruling er not.

And to advise generally.
September 2nd, 1895.
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be limited by & special power given
to another person. ltis alse to otr
wind very doubtful whether on the
trne construcrion of section 305 the
Commissioner ean require any one
to light a private street unleass at the
same time he requires them to level,
metal or pave and drain by the same
requisition.» If he ocannnt call on
thew only to light, section 305 has
a very limited application, and this
would afford our view additional
support.

2. We are of opinion that the
President can rule whether a parti
eular proposition i8 in order and we
think that a proposition wlira vires
of the Corporation is not a proposi-
tion which is in order, e. g., suppose
an extreme oase, that it was propos-
ed to passa resolution abolishing
the office of Municipal Commis-
sioner, we think the President could
prevent ik heing put.

8. The Corporation are not con-
cluded by such ruling if it is incor-
rect. Application could be made to
the High Court under section 45 aof
the Specific Relief Act for an order
compelling the President to perform
his duty and put the proposition if
it was in fact a proper one.

JOHN MACPHERSON,
J. D. INVERARITY.

”‘M“: . ! i /

O

DEPUTATION TO CALCUTTA. PAYMENT OF
EXPENSES OUT OF MUNICIPAL FUND.

To
H@ W. BARROW Eagq.,

Bowupay, 2044 December 1890,

o Municipal Becretary.
S1r,~A¢ the interview which you bad with us to day, you

requested us to advise you upon this question, whether the ex-
penses to be incurred in conuection with the proposed deputation,
to Calentta of a Special- Committee of the Corporation for the
purpose of interviewing the Viceroy in view to obtaining samction
to an extended petipd%o: repayment of future instalments of the
Loan for the Tansa® Watser Works, can legally be defrayed out of
the Municipal Fund. ‘We have.carefully considered the matter,
73

Ragarding
the Ruling of
the Presidenta
oo point of
order.
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and are clearly of opinion that such expenses ean legally be so
defrayed. By section 61 of the Municipal Act it is declared to bo
¢ incumbent to the Corporation to make adequnta provision, by any
‘‘ means or mensures which it is lawfnlly competent to them to
‘¢ use or to take for (inter alia) the cunstruction anil muintenauce
* of works and means for providing & sunply ot water for pubhie
“ and private purpoges.” v section 106, the Corporation are
authorized to boerrow with the sanction of the Governor-(eneral
in Courncil *“any sum necessary for the purpose of defraying any
costs charges, or expenses incurred or to be incurred by “them
in the execution of this Act,”” sud by section 109 it is
declared that the exercise of the power of borrowing so conferred
shall be subjeect to the following provision, awmong others,
namely :—*That the money may be borrowed for such time not
exceeding 60 years as the Corporation with the sanction of the
Governor General-in-Counecil determine in each case.” And
lastly by section 118 it is provided that * the woneys frow time
to time credited to the Municipal Fund shall be applied in pay-
ment of all sums, clinrges and eosts necessary for the purposes
specified in sections Gl, 62 and 63 or for otherwise car n,mr this
Act into effect.”” The object of the proposed measure,.as wa
understand it is, to endeavour by direet personal rep\esenta-
tion (other meang having failed) to obtain the sanction necessary
for fixing the full period permitted by the Aect, as the period fore
repa’yment of the Tansa Loan that sucli & measure is a perfectly -
legitimate omne, is not we think open to any reasonable aoubt,
having recard to the provisions whieli we have guoted from seec-
tious 61, 106 and 109, nur do we think it could be held that the
payment out of the Municipal I'und of all expenses incidenl to that
measure would not be a perfectly legal and proper application of
Municipal money uuder seetion 318.—We have &e.,

(8d). CRAWFORD BURDER & Co.

HOUSE CONNECTIONS. .

Memo. jor the Murnicipal Solicitors.
(1) Has the Corporation resolution No. 12429, dated the 29th
January 1896, any retrospective meaning orv effect ?
This qaestion has arisen owing to the inciinstion of
house-owners who have already done house-conneetion
work at their ofn expense to elaim a refund of cost from
the Municipality (vede letter from the Secretary, Boys’
Cathedral High School, to the Municipal Commissioner).
(2) Does the Corpma.tmn rpsulutlon No 12429, dated the 29th
January 1896, refer to any house-eonnection work out-
side the sewered districts of the City ?
Many parts of the City are -at pzesent upsewered. 1
maintain that the resolution.does not refer to these parts
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and that it is still the work of the house-owner to earry
out his houre-connection to cesspoeols or old storm-water
drains ; if $his was not the case, the Corporation would
have 10 do much work twice, and that surely is not
intended, .

(8) Regarding the word ‘“inside’ used in the Corporation
resolution No 2268, dated the 8rd November 1882,
does this mean that all the fittings of nahani traps and
waterclose(s must be undertaken at Municipal expense
and does it mean that drains inside stables of party-
walled bouses are also to be laid and coustructed in the
same way 2

It appears that for the meaning of the word ¢ inside ™
referred to, it should be considered what actual work has
been performed by the Corporation in the past under
this resolution. In no case hag the Corporation done
more in the past than fix the nahani discharge pipe
with a grating in the nahaui, and thege is no case on
record where a drain has been laid under a house for
the benefit of that house-owner.

I maintain that it was never contemplated to do the
inside drainage of houses or stables at Corporation’s
expense.

(4) Under the Corporation resolution No. 12429, dated the
29th Januorv, is the Municipality bound to replace any
fittings that from time to time may Dbe removed from
houses by unknown persons ?

The words used in the resolution No. 22G8, dated the 3rd
November 1882, are ‘“ maintain all fittings outside the
four walls of thie house in good order hereafter.”” This
would apnear to mean fair wenr and tear for fittings and
not replacing of pipes, &e., wilfully removed. This is a
point where the Municipality must be proteeted.

(5) Are the connections of water-closets contemplated in the
word ““ house-connections ’?

It would appear that water-closets might be considered
a luxuary 1u this country, and not a necessity.

(6) 1Is it correct, as stated in my No. D-110983, dated the 17th
February,-in reference to the IHealth Officer’s query in
his No. 35885, dated the 15th February, para. 3, that
section 231 of tho Municipal Act will be more or less
inoperative under the aforesaid Corporation Resolution
except for inside work, and that section 282 and so far
as secticng 254 and 237 reter to section 232, will still
continue to be used ?

It is understood in answering this question that the
dunicipal Comumissioner has given instructions that the
Corporation resolation No. 12429, dated the 29th Janu-

4
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ary 1896, shall have full force and that the -Municipal
Commisaioner does not exercise the power conferred on
him under the Act which canuot ba oves-ridden by any
resolution of the Corporation. .

{7) What does the word ** outside’ menan as used in the Cor-
poration resoclution No. 2268, dated the 3rd November
188292 - )

Here again the practice of the Corporation has io be
congidered. In the past all the outside fittings, in-
cluding down-take cast-iron ,pipes, gully-traps, pipe-
drains, &c., have been nnderﬁﬁnen by the Muniecipality.
It is presumed that the same procedure will remain in
foree.

X8) Does tlre word ‘ house-connection ”” incinde the paving
of a gully where an open drain has not been constructed
in a gully 2 Can a house-owner ask for the paving as
insisted on aronund stand-pipes to be done at municipal
expernse ? .

{9) Does the Corporation resolution No. 12429, dafed the

29th January 1896, inclnde the bouse-connection of

* Government or Port Trust buildings 2

The resolution No. 2£63, dated the 2rd November 1882,
did not contemplate the connection of any Government
or ’ort Trust buildings, as it is stated thut it ““ shall not
apply either as regards constrnction or maintenance to
any property on which the consolidated rate is not
charged.”

The Presidency Fxecutive Engineer hasg stated to thne
Municipal Commissioner that an opinion has been taken
on this point and given in favour of Government,

(10) What is the liability of the Municipality regarding the
large stock of fitting which some of the plumbers
of this city bave ? Have they any claim for damages
or loss against the Municipality ?

EX PARTE
THE MUNICIPALITY ZE HOUSE-CONNECTIONS.

‘Counsel is referred to the accompanying case and opimon dated
oth Qctober 1895 on the subject of lLouse-conmeciions for the
First Drathage Section.

The motion therein referred to, of which Mr, P. M, Mehta had
given nobice, was not carrvied, but on the contrary the Corporation,
at their meeting of the 29th January 1806, not only affirmed the
principle embedied iu their previous resolution of 1882, but ex-
tended the applicafion of it to cases expgessly excluged from it
and to all districts of the City.
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Copies of the regolutions of 8rd November 1882 referred to in
the previous case.and of the recent resolution of 29th January
1896 are sent herewith together so that Counsel can judge to what
extent the former is extended by the latter. The resolution of 29th
January 1896 is veryv far reaching in its effect, much more so
probably than the Corporation realized at the time it was passed;
but, however this may be, varions qvestions have arisen and doubts
have suggosted themselves to the Executive Officers in regard to
its application, These can perhaps best be illustrated by a num-
ber of queries which have been stated in a “Memo. for the Municipal
Solicitors ’* which has been snbmitted by Mr. C. C. James,
Drainage Engineer, with whose department rests the duty of carry-
ing out the practical working of the orders of the Corporation. A
copy ef this memo. will be found at the foot of the copy of resolu-
tions of 1852 and 1896. ‘

As the Commissioner is desirous of having an authoritative
opinion to guide the Drainage Engineer in future in dealing
with these question as they arise, we have recommended that the
opinion of Counsel be obtained, and this has been Buthorized.

With, regard to Mr, James’ first query as to whether the resolu-
tion of 20th Jannary 1896 has retrospective effect, thongh there
may (from the way in which the resolution hus been framed) be
room for argument in favour of the contrary view, we imagine that
counsel will probably advise, as we have done (verbally), that the
resolution of 29th January 1896 has not retrospective effect. Wa
take it that the closing words of that resolution, namely, ‘“ should
be made applicable in the Jfuture to all the districts of the ecity,”
must, notwithstanding the previous somewhat ambiguous declara-
tion that * the Corporation still adheres to that resolution (the
““ yregolutiom of 1882), including in its scope all houses and out-
*¢ houses nnil all new houses which were forinerly excluded,” be
taken to indicate that the resovlution was not intended to be
applied retrospectively. :

Mr, James’ second query we have also (though perhaps with a
Yittle more hesitation) answered in the negative.

It is true that the resolution of January 1896 says the former
rescluation is to be made applicable in luture to a/l the districts of
the city, but from the context, and from the ciremustances under
which both resolutions were passed, it seemn to us that this must
be read to mean all the sewered districts including of course those
hereafter to be sewered.: The resclution of 18382 had reference
only to “ honse-ennnections >’ and thoge only in the st =ection
of the new main Drainage Works. Thut thisis so, is é¥ident from
the minutes of the proeceedings of tue Corporation of that date,
which run as follows :—

“ Considered the report of the Committee appointed by the
“ Corporation on the 2lat December last to iuquire irto the
¢ questiongof the payment of the cost of making house-connections
“ on the first section of the new wmain Drainsge Works, inciuding
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¢ Kamathipura districts "—and then follow the several resolutions
which were propesed including that which was actually passed.
The resolution of January 1896 in extending that resolution is
still dealing ouly with ‘ house-conuection.” The expression
* lionse-connections,” ig not defined, but, taken in conjunction with
the circumatances, it is quite evident that these were the connec-
tions between the houses and the sewers as distinguishel from the
cases contemplated By section 282 of the Municipal Act, where,
in the absence of a municipal sewer or drain in the neighbourhood,
premises might bave to be drained into a eesspool. The sewerage
system is intended to be gradually extended into all the districts
of the eity, but in those districis or places which are not as yet
within reach of the sewers it is submitted thiat, until such sewers
are laid and the connections between them and the houses become
practically completed as contemplated by section 231 ot the Muni-
cipal Act, the resolutions of the Corporation now under considera-
tion can have no application, as there are no ** house-connections”
within the eontemplation of those resolutions ; it is submitted in
fact that matters remain as before as regards the power of the
Commissioner to compel the owners of properties in sBuch casca
to carry out guitable drainage works themselves, ¢

With regard to Mr. James’ third query, we huve felt unable to
agree in his contention that the resolution of January 18%¢ did
not contemplate the inside drainage of houses or stables at the
expense of the Corporation., Hixs remarks on the subject can best
be illustrated and understoad by a reference to a very complete
model which, if Conusel canasiders desirable, he will be prepared
to bring with him snd explain persoually in conference.

The Corporation have expressly, by their resclution of 1882,
undcertaken the construction of the house-connections * both
inpide and outside the house,” and we take it this means the
actual pipe or other conncction {rom the place to be drained
(whether mahani, privy, water-closet, or horse’s satall) to the
sewer and should therefore include a masonry drain (where one ia
necessary) under a party-walled honse or the various tributary
drains from each part of a large stuble to the entrance to such
stable as well as from thence to the sewer.

As to Mr. James’ fourth query, it has appeared to ns that the Cor-
poration having, by their resolution of 1882, expressly undertaken
“ to maintain all fittings outside the four walls of the hounse in good
¢ order hereafter,” have deliberatelv taken upon themselves the
rick of rob¥ery or removal®of snclh fittings.

With reference to his fifth query, the answer must apparently
be in the affirmative if the view we have suggested as to the
meaning of ‘* house-connections ” ig correct. 'T'he Corporation”
do not appear to have undertaken responsibility for the fittings of
a water-closet, but they have apparenily undertaken to make
the actual connections from watersclosets to the scwers.
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To sixth qnery, the answer must apparently be in the affirmntive.
Section 2381 (@) ot the Municipal Act will apparently become
practically a .dead letter, as the only place legally set apart for
the discharge of drainage is, in scewered districts, the sewer; in
other words, though, in deference to the decision of the Corporn-
tion, the Commissioner will refrain from exereising the nowers
conferred by section 231, that gection will stdll remain in foree.

There seems to be no doubt that the anstver suggested by Mr.
James to his seveuth query is correect.

As to eighth gnery we are sware of no reasons for holdings that
the paving of a guily, where such paviny does not in itself constitnte
part of the connection (as it does in the casa of some W¥eshaped
gully floors) is included in the work for which the Corporation
have undertaken the responsibility, nor does there seem to be any
good reason why owners of property should not be under the snmae
respousibilities as before in regard to the provision of paving
around water stand-pipes which appear to be rather in the nature of
‘“ appliances necessnry for the purpose of gathering the drainage
“ from and conveying the same off the premises ’” fsection 281 (4)]
than in the nature of *“ house-couneetions” as we understand that
expression,

As to query No. 9 there seems to be no reason to doubt that
the opinion which, it appears, has already been taken on behalf
of Government is correet. The resolutiou of January 1806 is so
very comprehensive that we can sce no room for saggesting that
the house-connection of Government or Port Trust buildings is
excluded from its operation,

A fuither query lLas heen suggested by Mr. James since lis
“ Memo. for the Municipal Solicitor ”” was prepared, namely,
whether the Municipality will be under any liabilility to local
plumbers and othiers who have brought out large stocks of fittings,
&c., but who, now that all house-cotinectinn worlk is to ba done
by the Muuicipality themselves, may have considerable difticulty
in utilizing or disposing of such stocks; it is presumed these
Ppersous must bhe taken to have acted entirely on their ow. responsi-
bilitv and that they can establish no legal claim against the

Alunicipality.

Coungel is requested to advise—

1. Whether the Corporation’s resolu- 1. 1 am of opiuion the resolution has
tion N, 12429, dated the 2¥th Jaunuary not a retrospective effect.
1880, has any retrospective effect.

2, Whether the Corporation resolu- 2. T amn of opinion that the resolu-
tion No. 12429, dated the 29th Janaary tion ouly refer to sewele(‘l'districte.

1896, affects in any way the position
and responsibiiities of owners of pro-
perties in portions of the city outside the
sewered districts, to cirry out at their
own expsnse such Works as inay be
necessary for the proper drainnge of
their premiser into cesspools or otherwise
ns contemplgted in secuion 232 of tho
Municinal Act.
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8. ' Whether under the  Corporation
resolution No $288, dated the 3rd
November 1882, “%the Municipality are
responsible for thé' fiittings of nulinni
traps and water-clobets or only for the
actual deain  connection from the main
or water-closet as the. case meay be to
the sewar. And are the Corporation
under that reasvlution reésponsible for
ta) inside drainage wurk, of s#ables, sueh
8s the tributary drains from the several
stalls or parts of the stable into the
comparatively larger drain from the
stable to.the sewer ; and () for the
laying ¢ nry draine under houses
where SWEA. meane of comnection with
the sewers are found to be necewmary.

4. 'Whether under the Corporation
resalution No, 12429, dated the 20th
Jaunuary 1896, the Municipality would
be bound to replace frop time to time
any cxtermal pipes or fittings forming
part of the house-connection which
might be stolen 8r removed without
default of the owners of the premiscs.

5. Whether the Municipality are,
under the resolutions of 1882 and 18986,
vespounsible for making the connections
between water-closets and the sewers,

6. Whether, having regard tc the
renolutions in question, the provisiuns of
section 231 of the Municipal Act will
not, as long ws those resolutions are
acted upon, become inoperative except
ag regards the provision of applances
andfittings as distinguished from the
actual house-connection .

7. Whether the provisions of sectjon
232 of the Municipal Act will «till be
applicable in cases outside the sewered
districts s. ¢., where there is no muni-
cipal drain or place legally set apart, &c.,
within 100 feet from some part of the
premises.

8. Whether, having regard to the
resolution No. 2268, dated the 3rd Nov-
embaer 1882, the Municipality will have
to undertake sll the outside fittings
including down-take caat iron pipes gully-
traps, pipe-drains, &c., necessary for the
purpose of the house-connection.

L]

9. Whether the expression ‘ house-
connection >’ for the purpose of these
resolution should be held to include the
paving of a gully, where such gully does
not éonstitute & part of the connection
proper Hetwéen the paris of the premises
%0 be drained and the sewer, and whether
house-owners could still be required, as
they have been heretofors, to provide the
proper pavirg around water stand-pipes,

3. 1 am of opinion that the resciution
refers only to the connections betweem
the sewer und the piace of dyponit from
which the matter 8epusited is to be
couveyed to the sewer and does not
fuclude the maintenance or construction
of tha place of deposit. 1 think they
are responsible for the drains men-
tioned in A and B.

4. I am of opipion they would be
bound.

5. lam of opinion they are rexponsible.

6. 1 think mo.

7. I think it will still be applicable in
these cases.

8. Y am of opinion that they will.

9. I am of opinjon that the paving of
such guilies is not within the resolutions
and that the.house-owners are liable, as
herotofore, in respect thersof,



625

10. Whether ihe Corporation resolu- 10. I am of opinion that it does
tion No. 12429, dated the 29th Jauuary apply.
1896, spplies to house-connection of
Government and Port Trust Buildings.

11. Whether the Municipality, in 11. They 3_779“1(1, in my opinion, be
giviug effect to the resolutions in gues- ander vo linbility.
tion, would be under any liability to
plurbers or others who have brought
out large stocks of fittings which they
may have difficulty in dispusing of.

And to advise generally. 1 should =ay it was doubtful whether

the Municipality intended to include inm
their resolution Government and Port
Trust buildings and stables, and I should
advise that those cases should be sub-
mitted to the Corporation for an expres-
sion of their opinion as to whether they
were included and, if they were mot
intended to be, the resolution could be

amended so as to give effect to tha real
inteution.

March 10th, 1896. J. D. INVERARITY.
.

HOUSE CONNECTIONS IN 1st DRAINAGE
SECTION.

LEX PARTE—THE MUNICIPAL CORPORATION OF THE
CITY OF BOMBAY RE HOUSE CONNECTIONS FOR 1sx
DBRAINAGE SECTION.

Cas: For THE OpINION OF COUNSEL.

Shortly after the present system of sewerage in Bombay was
commenced, & question arose as to whether the cost of making the
lhiouse connections with the new sewers should be thrown on the
house-owners [which the provisions of the Municipal Acts of 1872
and 1873 (then in force,) would have allowed], or should be
borne by the Municipality.

On the 21st December 1881 the Coryoration passed a resolu-
tion as follows:——* (1) that the Corpouratien are of opinion thag
the Municipality should undertake tiic work of making house
connecstions in tha lst Section of the new main drainage works,
(2) that the cost of making the said house connegtioys be
defrayed by the Muricipality.” &

On the 8rd of November of the following year (1882) the Cor-

poration passed a furtber resplution as follows :—¢ That the
79 .
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“¢ Municipality undertake to pay for the entire cost of the con-
¢ gtruction of house eonnections both inside and ontside the house
“ and to maintain all fittings outside the four walls of the house
¢ hereafter, provided that this undertaking on the part of the
Municipality shall not apply to houses to be built herenfter
“ except 80 far as the maintenance is concerned and that it shall
‘“ not apply either as regards counstruction or mainéenance to any
““ property on which the cousolidated rate is not charged in fuyll
“‘ (except in the case of charitable and religions institutions).
That in the case of any bnilding standing in its cwn compound
“ the question of the payment of the cost of comstructing and
“ maintaining the connections be referred by the Cornmissioner
“ to the Corporation as he may deem necessary.”
And on the 8rd of June 1&87 it was further resolved by the
Corporation as follows :—* That in the opinion of the Gorporation
the work of making house connections to mills and
oo 508 trading concerus as well as to private buildings in
the first drainage section should be undertaken by the Muniei-
pality at Mifnicipal expense in accordance with the terms of
the Corporation’s xesolution No. 2268, dated 8rd November
1882," 1t will thus he seen that from the commencefnent the
Corporation have been inclined to hold that in the first drsinage
scction the house connection should be made at Municipal expense,
Inorder todefray the cost, the Corponration have raised Rs. 5,75,000
(portion of a loan of 44 lokhs known as the Sanitary Works
Loan) for the express purpose of providing the fanda
neccssary for making the house connections in this gection. Out
of that loan 21 lakhs have already been spent on the work, and
there is still a balance of about 8% lakhs available and unspent.
The Commissioner’s letter to the Municipal Secretary, dated
thie 23rd September 1895 (priut sent herewith), shows what has
been done so far in the matter of making connections, and from
that it will be seen that there are a very large number of houses
in the 1st dreinage section still remaining to be connected. It
will also be seen that the cost of coinpleting the connections in
this 1st drainage section will very largely exceed the amount
raised and budgetted for the purpose. Under these circumstances
Mr. Pherozeshah M. Mehta has given notice of his intention,
at the meeting of the Corpuration on the 10th instant, to move
for tite rescission by the Corporation of their previous resolution
of November 1582, Copy of his notice of motion ix sent here-
with. The result of this, if carried, will, of course, be that
house-owners will be caked on to bear the expense of connecting
their own houses just ag they have been and will be called on to
do so in portions of the city other than the first drainage section,
and if they fail to do eo, the provisions of the Act to cowpel
them wgll have to be puf in force. One complication which may
arige is that in most cases notices have alrendy been served long
ago on all bouse-owners in this digtrict £o (Lo effect shown in the
printed form sent herewith,

-

~

[
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Counsel’s attention is drawn to gection 260 of the Municipal
Act, In the Acts of 1872 and 1878 (which were in force when
the resolution vof November 1882 was passed) there was no cor-
responding section, and the Acts apparently contemplated that
all works for drainage, &c., of private propertis should be
done at the expense of the owners as they provided that such
expense should be * recoverable” {romm #guchh owners. The
resolution of Novembher 1882, it will be notited, not only purports
to undertake the cost of construction, but also maintenance of
all external fittings, and in this connection Counsel is referred to
section 242 of the present Municipal Act under which such
fittings vest in the Corporation unless they have otherwise
determined. .

Counsel is requested to advise :—

4% (QUERIES

1. Whether, under the circum-
stances stated, the Corporation can
legally rescind theiv resolution of
3rd November 1882, or whether
bouse-owners in the lst draiuage
gection whose houses have not yet
been confected counld establish any
legal obligation on the part of the
Mumcipality in their favour and
could compel the Municipality to
carry out that resolution in 1t8 en-
tirety.

2. Whether the fact that the loan
hus been raised for the purpose of
carryving out these works and that a
coasgideruhle b&lance of that loan still
remains unspent affects the question
raised in the last query.

8. Whether in that event there
would be any advantage 1n exhaust-
ing the loanin the mauner determin-
ed on prior to deciding for the future
tAat hounse-owners are to be called
on themselves to bLear the cost of
the works,

4. In the event of the Municipnli-
ty beiug in Counsel’s opinion legully
commitied to proceeding with the
house connections in the first drain-
age section in ncevrduuce with the
resolution of November 1862, either
to the full extent of houses remmning
unconnected or the extent of the un-
expended balanee of the loan,does the
fact of their baving urndertaken and
being bound to carry on such work
create or give rise to any legal right
on the part of owners elsewhere than
in the first drpinage saection to have
their houses® conuected on similar
terms.

OpINION.

1. T am of opinion that they can
rescing the resolution. They have
resolved to pay for what they were
not bound to pay fop, and ean decile
now not to do so. They have entered
into no contracet or incurred avy
legal lIialnlity to any one wnnless there
is any particular house-holder who
has acted on the representation con-
tained 1n the resolution, in which
case the gquerists would be estopped
in that particular instance fromn
dechning to pay for what they re-
presented they wounld pay for.

2. I think this does not affect the
question.
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.  Where house connections have
been put np at Municipal expense, are
the Municipelity liable (a) by virtue
of the Resolution of 8rd November
1882, or (b} apuxs from that Hesolu-
tion, to majvntaifand kedp such con-
nection and the incidental fittings in
repair ?

And to advise generally.

5. I think they are apart from
the resolution as these fistings are
vosted in the Munigipality by section
242 having been made at the charge
of the Municipal Fund, If the Cor-
porstion determine that they ghull
nog vest under section 242, it may be
that they would not, sfter such reso-
lation, be bound to maigain, but I
confess I am vot wt 41l clear us to
what is meant by *“ or shall at any
time otherwise detarmine” in section
242. Whether this gives a right of di-
vesting after the property has vested
is doubtful. It seems. to me that
wherever the Munuicipality have al-
ready done the work 'they eannot
recover the cost from 1 owner,
The owner might fairly say ; ** If you
had not sent me the notice that, f 1
did not do the work, you would do
it at your own expeuse, 1 would
hnve done the work myself. If I
had known I would have to pay, in
any case, I should have don* it my-
self. .

In caces where the work has not
bLeen done, the notice sent, I think,
can be withdrawn and a fresh notice
sent under section 231 giving notice
that, if the work ie not done, the
Commissioner will do it at the
owuer’s expense upder section 489,

J. D.INVERARITY.
October 9th, 1803,

PUBLIC STREETS.

Boupay, 26th June 1898.

To M; C. MURZBAN, Eszq., Ezecutive Engineer.

Sir,—

e have the honour to return herewith the correspond-

ence and papers on the subject of repairs to MoogWhat Cross
Lane, upon which you consulted ws on the 19th instant,
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The first question as pointed out in the Commissioner’s No,
4722, dated 6th instant, is whether the lane in question is a
street at all. The evidence available on this point appears to
us to be inconclusive and meagre. . %

It seems to be certain that the lane has been open to access
for some yenrs and probable that this has bgen the case for up-
wards of 20 years, but, in the absence of sgtisfactory evidence of
residents of thé neighbourhcod ( which apparently cannot be
counted on), we do not see how the facts in this respeet could
be established, as Colonel Laughton’s plan is not of itself evi-
dence. But even if uninterrupted public passage and access
over the lane for 20 years could be proved, we should still pro-
bably be confronted with the same difficulty which was met with

.in the Bloiwada-Parel case (Hari Dwarkaji), namely, the diffi-
culty that, albeit a right of passage and access was established,
such right is limited to the passage and access over portions
only of the passage, acta of ownership of a more or leas vagine
and shadowy description having, as it is alleged, been exercised
at intervals by the owners of the houses in the lane over other
somewlkat undefined portions abutting on their respective houses.
We refer to the construction of otlas or raised spaces at Devali
time and the making of temporary erections at the time of
marriages, &c., both of which, it will be remembered, formed
prominent features in the evidence in the Bhoiwada case. En-
quiries, we nnderstand, show that the custom of reserving the
use of portions of the passage for such purposes as above men-
tioned has in fact prevailed in the present cuse, and this being
BO, it seems to us that, bearing that decision in mind, the limita
of the street (assuming the lane in question to be a * street )
might be held to bo 8o restricted and undefined as to render if
practieally impossible to recover the expenses which have been
incurred from the owners of the houses abutting on the lane.

‘We notice it is stated that the masonry side drain alongside
the lane was not made till January 1866 ; if o, even agsuming
the iane to have then been a street, this drain did not becomse
vested in the Corporation of Justices by section 149 of the Muni-
cipal Act of 18635, nor consequently did it pass by section 62
of the Act of 1872 and section 88 of the present Act to the Cor-
poration as constituted by those Acts respectively. The lane
therefore was not, by reason of its existence before the present
Act came in force, a public street, nor did the pipe sewering
operations render it such, they being subsequent in date to the
present Act. A further question scggests itself, namely, whether,
the lane, having now, a8 we presumse, been levclled, metalled,
&ec., to the satisfaction of the Commissioner, can be declared a
public street under section 806 ; this again depends (l) on
whether it is a street st all, and (2) on whether the owners
would objeet. Th8 first point we have already counsidered, but
it seems to us that, if a notice were put up under that section and
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the owners acquiesced or did not object, this would go far to get
over the insufficiency of evidenco of access for 20 years and also
ditficulty as to the alleged reservation of rights of ewnership over
portions. The conclusions therefore at which we have arrived
upon a considération ‘of all the circumstances before ns are—

{1). That the lane in question may be, and probably is, a
“ gtreet,” but that the evidence nt present is not
gofficient fo establish this and that, even {f it were,
the actyal limits of the street might be restricted to
an almost indefinite extent by evidence of reserva-
tion of rights of ownership over portions adjoining the
respective houses.

(2). That it is not a public street.

(8). That, under the circumstances, it would not be advis-
able fo proceed against the owners for recovery of the
lexpeuses which have been incurred in repairing the
ane.

(4), Thaed with the acquiescence of the owners (whose
views on the subject might first be ascertained), the
lane might now be declared and made a publie street
if that course be deemed desirable. 'T'he preseunt case
18 illustrative of the many ditliculties which arise in
regard to so-called street, and though each case must
of course depend upon the particular circumstances
aflecting it, we are disposed to think that in dountful
cases it may be wisger not to attempt to interfere.
If the Fazendars and the owners of property in such
localities desire the Mmunicipality te undertake the
responsibility of maintaining in good repair the pre-
sent ill-kept and inconvenient approaches to their
premises, they must be prepared to comnply with the
conditions under which alone the Municipality can
take them over and declare themn public street.—We

have, &e.,*
CRAWFORD, BURDER & Co.

RECOVERY OF TAXES.

Bowusay, 4tk July 1898.
To R. P. BRUNTON, Esq., Assessor and Collector.
8i1r,—With reference to an interview which Mr. Michael had
with us a day or two ago on the subject of taxes due by Mr. H.
A. Wadia, we have the honour to state that the claim proposed
to be made under the supplemental bill No. 7314 for he differ-

* See Proceedings of the S. C. and Corporation for 1808-94.
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ence between the value of water charged for by meter measure-
ment and the minimumn gought to be apolied under the proviso
(2)to rules 1 and 2, part I of the Standing Committee’s revised
Resolution No. 1751, dated 8rd June last, caunot possibly, in
our opinion, be supported. *

This cage afforde an illustration of the difficulties, which it
seems to us must attend any attempt to give effect to the provi-
goes as to the minimum prescribed in rule2 1, 2 and 4, and shows
that the doubts we have expressed in previous correspondence as
to the validity of those provisoes and the guegestion we made for
their omission when recently revising the forin of Resolution
were well founded.

Here we have two properties adjoining each other, one belong-
ing to A and the other to I3, but both let to the same tenants
who are supplied with water through metered connections situate
on B’s ground, there being no available site for a connection
on A’'s ground, which is a guarry. You have satisfied yourself
that the water consumed in the quarry on A’s ground is drawn
fromm the metered connections vn B's land and c#nnot be drawn
from any other source.

Undarthese circnmstances you have rightly eharged the tenants
(the actunl consumers) for the quantity of water supplied and
tliey have paid the charge. 'F'his charge is of necessity a charge
in arrear, that is to say, a charge, the amount of which is eal-
culated when the actual consumption of the half-year is ascer-
tained, and so long as the nmount 8o cbarged is equal to or
exceeds (as it apparently did for the second half of 1397-98) the
amount which would be realised by a water-tax based on the
agaregate rateable value of both premises, the Standing Comn-
mittee’s Resolution gives rige to no difliculty, but when (as is the
case for the first half of 1897-98) it is less than that amount,
the question arises, how is the difference to be recovered ? :

The Municipal Act says [S. 162 (3) ] “* That a person who is
charged for water by messurement shall not be liable for payment
of the water-tax, &c.,” consequently it is quite clear that the
tenants who are charged for the wafer by measurement cannot
be held liable for any further cliarge based on the water-tax on
rateable value. But to attempt to levy the difference from the
‘owners, (A and B) would involve the issue of a supplemental
property tax-bill for the half-year and for this there is no
warrant in the Municipal Act. Moreover, it would involve a
fresh assessment to the water-tax and an alteration in the Assess-
ment Book, which, under Section 156+ ( /), no doubt properly
shows the tenants as the pgersuns chargeable for water, but
whioh, in order to suppori such a claim, would have to show
instead the owners ( bcth of them) as assessable jointly in
respect of both properties. Such an alteration would not, jn our
opinion, be justified by Seetion 167, and moreover the properties
being the mubject df separate ownership there seems to be no such
unity of interest as to mnake thair respective owners jointly liable.
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We consider the bill No, 7514 should be eancelled ; the bills
8 should be recovered from the tenants m&*ﬂw

No. 3095 and 8198 sl
bills No. 7518 and 847 only from Mr, Wﬁdh: o :
~ Similar diffieulties must, it seems to us, arige in every ecase i
which it is sought to«apply the provisoes in question, and whereas
we were before constrained to express the opinion that those pro-
visoes were of very doubtfull validity, the present practical attempt
‘apply them forces ug now o the positive conclusion that they are

* opinion there-

L

alto -l
sidered and withdrawn.*

- We return all the papers—We have, &c.,

ltra vires and we strongly advise that they be recon-
‘ { :

2

CRAWFORD, BROWN & Co.

Municipal Solicitors.

RE WATER FAX.

n«‘-

.

1. Whether in determining under
Section 128, the rate at which the water
tax shall be levied for the year 1901-
1902, the Corporation should or can ex-
clude from consideration as part of the

roceeds of the tax, the item . of

Es. 4,38,000 estimated as the aggregate
of the snms to be debited to Municipal
Departments in respect of their con-
sumption of water during the year ; in
other words, whether that sum having
been treated for budget purposes as
Revenue from water, the Corporation
can determine a rate, which, added to
that sum, is estimated to result ina
totsl amonnt exceeding the estiniate of
“the expenses of providing a water
supply for the City, viz, Rs. 16,24,000,

Opivion, |

1. In my opinion the Corporation
can and should exclnde from gonsidera-
tion the item of Rs. 4,838,000, .

Section 140 (a) in my opinion means
that the water tax must, as far as is
reasonable, be fixed to produce a sum
which will be sufficient to meet the
annual expenses incident to the provi-
sion of a water supply for the City.
It is clear that no revenue is received
from water rates levied on lands vest.
ing in the .Corporation and the sum of
Rs. 43%,000 must be disregarded in
estimating the actual receipts which
can be set against the water expendi-
ture.

Section 140 and the following Sec-
tions deal with the levy or recov
of taxes, and I think very express wi
would be necessary to establish that
the legislature intended the taxing
body to recover taxes_from itself. The
words “ buildings and lands in the City "
in Section 140 do not necessarily mean
“all buildings and lands ” and it is
clear fromn Section 141 that they wm“
not intended tv have that meaning,

Section 141 provides ‘that the water
tax is t0 be levied only ‘in respect of
premises—, I .

(@) with a private water suppl
or capable of getting a pri-

* vate supply, or

(b) sitpated in a partof the city
in which the Commissioner
has given notice that the
Corporation can provide all
prewmises with a reasonable
«supply of ¥atem
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