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PART I. 

RULINGS OF TH! HIGH CoURT. 



PART I. 
SiLIWl' DECISIONS OF '!'HE HUIIl COURT, CALCUTTA. 

Appointments of less Ulan Rs. 200 a month 6ubjut to 
annual sanction. Appoi1ltment by Chaif'man of Officers 

and Servant' jO"f' more tluin a yeaf' ultra vires. 

KEDAR NATH BnANDARY 

". 
CORPORATION. 

Bllbu Kedar NBlh Bhandary was a Drafting Assistant 
in the Secretary's Office. Ris services were dispensed 
with in 1906 on the reorganisation of the Department and 
the conse<juent abolition of bis post. He instituted 11 Buit 
against the Corporation for compensation and damages for 
wron~ful dismissal, alleging that when he took up tbe 
appointment, Mr. R. T. Greer, Chairman of Uw Corpora­
tion, gave him an assurance that be would be kept ()n for 
at least 1 or S years, and he could not therefore be sent 
away beforo that period expired. 

H eld, That. the provisions of Sec. 15 of the Calcutta 
MUllicipal Act do not. apply to the appointmellt of 
M.unicipal officers and servants whose appointments are 
expressly provided for by chapter VI, ltnd that nnder 
Sec. 65, appointments on less than fu. 200 a month ar~ 
subject to an a.uDf.lal sanction by the General Committee 
and &D~" . appo~tmeftt malie by the Ohairman exceeding 
"this ~OII is .u,d ";"'es. 

[ FlekIher 1 •• S~..5.07:+ L L. R;, " Cal. 81'S ; and 11 0, W. N. 8<il. J 

SIIe. 65. 
TtoO" ... 01 

.dpp«RtM...t6 
b,ew.......,., 

Kod&r Nath 
8 bAnd&ry 

w. 
Oo~tlo,, " 
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Pf'()vuunt Fuad moaey not liable to aUaclU1ulIt • 

... 
FRKD. GAIN8fORD & ANOTDER. 

A sui~ was instituted against \he defendants, wbo were 
th. S~r¢afJ'i.Jlnd ilbe Chief Aocou~!f.nt of the CorpontioD, 
for tbe reQOvery of certtin sums due froUi them. Pending 
tiisposill of the snit tbe Trustees of tbe Corporation Provi­
dent Fund were prohihiLed by an order of the Court. from 
paying to Gainsford the amount due to him from the 
Provident Fund. The Trustees thereupon appealed for 
the modification or cancellation of the order on the 
gronnd that the Fund was not liable to attachment. 

Held, That as tbe provisions of tho Provident Funds 
Act IX of 1897 (and consequently the amending Act IY 

of 1903) were made applicable to the CorporlltioD 
Provident Fund by Government Notification of tbe 
8tb J oly 1902, the Fund was not liable to attacbment. 

( Barrington J., 8-5-08 i 12 O. W. N. 651.J 

Lea'" "/ Square ·Mi14. Agt'ttemeJlt t01' ua~ If a.COt1t~. 
Gollirag /01' !enders if a legal fteNllit,'. 

tI,. 
CORl'OnATlQ.'J. 

Bbobo Natb' SeQ who bad been the le8~~ o'l the 
Corporation proper~y 'kDOWll as the Sq~are Mile ~ince 1879. 
mad~ . ~ertain proposals- in' '1996 for 8 re-settlemept of 

tbe property :wIth bim for 20 1f1l!-ra. A jSp,~al ~'Plmittee 
ol the Coiporat,ioD ' codaidenkl the.ee ' p.ro-~.ais tDgetber . . . 
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.... ith the 8everal offers whioh had been reoeived.' They 
-recommended tbltot the lense and the contraot to unload 
the refuse sbould go together, qud ~hi.t the lease of the ' 
Square Mile 'should be grll.llte.d to Shobo Nath Sen for 
22 years, it being one of 'the eondil;iotUI of the lease that 
.the lesgee shou l1 unload the refu!e waggon! at the Square 
~iie without' ;eceivi.ng. any: pa~me';1t .!o~v .. it fro!p- t~e 
·Corporation. The Committee deci.Qed t·bat 9-0 tenders 
.need be invited. The Special Committ~e's report wis 
_confirmed by the Corporation in due course. 

One of the applicants for the lease of t.he property 
·was Jogeodra NlI.tb Mukherji. He and another -ratepayer 
.obtained a rule to show clluse as to why the Uhairman and 
the Corporation should not forbear from accepting the offer 
·of Bhoba Nath Sen until after tender! bad been invited 
in accordance with law, aod why the General Oommittee 
shoo ld not ndvertise for teDders for uoloading the refuse 
waggonil at the Square ~liIe and f. the leaSt! of the 
.property. It was contended on behalf of the Uarpora. 
tion that the lease of land and the contract for unloading 
related to on~ and the sallie premises; that by Sec. !'i56 
.t~ " Oorporatiop qonld \.~se their prO-venias on an, terms 
they tuol1/j,ht fit, aQ.d that in thlt preBent ca~ they sought 
to grant the le:ise ~ Bhoho .Nath SeD in consider!1tion of 
his undertaking tv. llDlpad, the refuse for nothing, and 
,paying them, besides, ItS •. 1.01,500 in 22 yeard; that 
(I) Il covenant i.1iI a lea.ii~ ,tbat the lessee sbould do. BOm&­

thing is none tbe leIS a teai'!, (z) Sec. 88 or . ~be Oalcntta 
Muuicip.atl Act bad no applicatio,?- becal1s'e (a). the work 
W!l8 Dot being executed l!epara~, (&) the word.' d tbe 
8ecti~ dld not cover a case like this, and (t) similar 
eectionsoi,n tbe. 'P,v,bllo '.f{ealth A~t pad "bT5en .held to .be 
merely ·dir;ot.orY ~a .'!t obligatory. . . 

~.88<k666. _u-. 
, ... «1'"""""'1/ --. (colltd,) 
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' .Held. 'rkat the Corporation bad power tQ leBse any 
p~perty vested in them on any term. theythougbt fit 
withont aDing for tender in that beha.lf; . 

That although a covena.nt I. 'or'itt respect of a lease 
is a contract, yet, if the same ' relate "to tbe demised' 
premises and be not independent of tbem, then, in that 
eaee, the contract in t.he covenant does not come within 
the meaning of Sec. 88 so as to make it obligarory on the 
Corporation to call for tenders. 

(WoodroiIe, J., IS·8'()8 ; 13 0. W.N. 129.] 

EncrOlUhl1ltnt,. P~uli(ln. « ,Fi:ttur'e," ·and. Ob,tructiOR OJ!. 

Public Strut. 

CORPORATION 

".1. 
ht:.nUL HUQ. 

Iml1dul Huq is the owner of premises Nos. 40, Gopal. 
nagar Road Rud ~2. Chetla Road. Ho or his predecessors 
built a verandah adjoining their hODse, and the pillars 
supporting the verandah were sunk down iuto the soil 
between the street and a drn.in which runs between the 
street and the front of t.he premises in question. The 
drain was covered. up ; thero was a platform upon it and 
the verandah projecting from the house and attached to 

it was supported in the manner indicated above. Notices 
. were served under Sec. 341 of the Calcutta Municipal 
. Act for the removal of the encroachments, bnt the 
pa.rties contended that the strnoture was not a fixture or 
projection ' within the meaning of the .ection and that 
they bad acqnired a valid right to it by reason of adverse 
posseeaion ~Qr over 30 yeare. They applied to tbe Mansif 



[ ,~ J 
.or Alipore for aQ. inJonction against, the CorporatioD.wbioh 
was granted. The MnDsif.'s decisi~ was upheld by ~'the 
. Subordinate Jodge of the 24-PergaDa8~ The Corporation 
tbereUpoll appealed tc) the .Hi.':h Conrt. 

Held, That tbe struc~tlr~' in q063tiop was 11 fixture and a 
projection, enc~oachm'ent or obstrnction over or OD II. 

.public stroot. 
[ Mac/saD, C. J.,aDd Holmwood, J. , 17-5-07 ; I.L.R., 84, 0 .. 1, 844. ] 

B uilding ere~led without ,anction. Notice 'l41lde7' Sec. 383 
not a condition precedent to palsing D emolitio1t OM" _ 

SttSARMOYBE DEB!, Petiti(}11'.ef", .. , 
CORPORATION. 

An application wali maae to the Municipal Magistrate 
-for aD order upon the 'petitioner to demolish a corrugated 
iron abed witL mat walls erected without sanction. The 
,petitioner admitted the erection of thl' boilding. bot orged 
that 8S it was erected long ago and did' not cau~e incon­
venienoe to tbe public it should be allowed to stand. The 
Magistrate found that. the building did cause inconvenience 
to tbe public and contravened the provisions of Sec. 368. 
Re therefore directed its demolition. The petitioner 
·.tbereupon appealed and it was contended on he~ bebalf 
that the Corporation issued a notice under Sec. 883 which 
was replied to and that sbe was not given an opportunhy of 

·gbowing cause 9r ~f appenling to tbe General Committee. 
Held, That no notice under Sec. 383 is necessary before 

an order under Sec. 4-19 directing the demolitio'o of a , . " 

..b~i1ding can be passed. - . 

{Rampini and Sbarfuddin, I. J., ~O.12·01 i It C.W.N. 210.] 

S&c; 141 • . -­(OOIIdcl.., " , . 

Sen. S8S &; 
H9. 

B,nl«'''OL 
~ot ... b<~. 

J ltoMo/itic>,. r;."ur 
.... 11«< ... ..,.. 
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&utulmprovement. Repp,.ting O/fic"r" if nece#llr'ily to be­

Municipal Se,.vllnt,. O~ner·. ohjection. to propoml Plan 
how to be made. Amendment of original ·,Plan. General 
Committee', power' to proceed under' Sec. 4000,. Sec. 406. 

ATARM:ANI DASI ... 
CORPORATION. 

The General Committee defined the ~xterl"la.l limits of 
the hustee at 34, Corporation Street, and took nction' under 
Sec. 406. They caused the inspection of the bustetl by the 
Di.qtrict MedicnI Officer of thfl Corporation lind by It Civil 
En,gineer who was not a permaopnt servant of the Mnni­
cipillity. These persons submitted a report alone with a 
sumdard plan. Notices werfl then issued on all owner.s 
including Asmutenoessa Bibi, the V codor of the petitioner. 
On objections by the petitioner's vendor aod one Abdul 
Samad, her neighbour, a Sub-Committee decided that a 
I.:ertain proposed road in the original plan should be 
deflected 90 a9 to save the mnBonry huildings of Ahdul 
Bamad. The oriJitinal pilln with this modificnf.ion was 
approven by the Gm£>rai CommittE'e on the 29th July 
1904, and a \vntteo notice under Sec. 408 watt then served 
1Ipon the petitioner's vendor. A~mntennesSll Bihi. As­
mutenne~s!\ WRS f,ros£>cuif"d for non_compliance hot 
acquitted, as she had ~old the bustee fo the l'etitioner. 
The General Oommittee then caused a notiCe under 
Sec. 408 to be served upon the petitioner nnd ~he was 
prosecuted (or non-compliance but acquitted on the 
ground that tbe etandard plan, containing an unauthorised· 
modification, was not the standard pJRn as approved by 
the General Cqrnmittee. The mistake WIIS rectified and .. 
the matter was plsced before the General Committee and. 
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the iS8ue of a freAh notice under Seci 408 ' opon the peti- " 
lioner Wl!.S ord'tred. A notice ~u then served upon her, 
but she failed to comply j bence 0. prosecution was startea:­
The contention on her behalf WtlS : --

(1) That the plan was prepared 80 far back &.81904 
and the proper conrse would have been actIon nnder 
Sec. 400 and not onder Sec. 406 ; 

' (2~ '£hat the Engineer appointed under Sec. 406 not 
being an officer of tbH Corporation the report submitted 

by him and the medical officer wns bad in law; 
~3) That the approved standard plllU having been pre-­

pared in 1907 coold not be said to have heen prepared 
wit.hin 6 months after tbe receipt of the report which was 
dated the 2nd February 1904 ; 

(4) That tbe deflection of the road was saved merely 
to avoid expense and not for the parpose of improving the 
baste6 and' thaL it wns therefore not an act which the 

Committee were empowered to do onder the Municipal 
Act. 

The Municipal Magistrate OVtlrrulf1d all the above 
objections, and convicted the petitioner who lherenpon 
app<.>aled to the High Conrt. 

lJerti, (1) That the law gave the General Committee full 
discretion to proceed either unde.r Sec. 400 or Sec. 406. ; . 

(2) That the plan would not beoomfl bad in law 
because oue oE the reporting officers was not a servant or 

the 1\1 unicipalify ; 
(3) That the petitioner was not ent.itled to n (re8~­

notice with regftrd to the deflection of the road in 'order 

to enable hel' to urgo her objections to the deflection. The 
law contemplates tbat all peraous iut.ere8t.ed will be present 
befote the sub--comulittee and will preseqt not merely their 

own objl'ctions to the 8cheme, hut also any objection·whioh · 
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they have to any modification of the scheme on the objec­
tionl! raised by others. It is the dnty of each of tbe 
interested persons to ascertain what the varioDs objections 
of the other persons are and then to oppose those objections 
if necessary and 

(4) That nnder the Act the Committee had tbe power 
to sanction any amendment of the onginal plan even 
thongh for the pnrpose of avoiding expense and not for 
the purpose of improving the bustee. 

( Brett and JiYVe8, J. J., 10-8.08; U 0, W. N. 1116; and 8 0.1,1.. J. 607.] 

Bultee Improvement_ Certificate from ReForting Officer, 
regarding urgency oj I mprovements necessary /01" a,~tion 

under Sectians 407 and 408. 

Goun. HARI KHAN 

", 
CORPORATION. 

The petitioner was prosecuted for non~ompliance with 
a notice nnder Sec. 408 for improving his bustee aud was 
Gnad_ He appealed, one of his grouuds being that the 
eertificilte referred to in Sec. 406 (2) not baving been 
annexed to the report submitted by the two officers who 
inspected tbe bnstee, the proceedings of the General Oam­
a::ittee on the said report were bad in law. The contention 
OD behRlf of the Corporation Wa9, tbat ina;;much ~8 all the 
improvements required were urgent, no ce:tificate was 
Dtlcessary_ 

Held, That while Sees. 400 and 405 provided for the 
gradulll improvement of bnsteea, Secs. 406~409 related 
to· caSes of eme,rgency; that the certificate required 
tmder clause 2 of Sec: 406 was botb for the osoeasary 
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improvement.e whicb. were urgent and for those which 
were not, and that Secs. 407 and 408 which empowered 
the ueueral Committee to approve of the standard plan 
and issue notices related to urgent improvements. 

That 8S in the present case no certificate was attached 
and it was not shown that the improvements iodinated were 
urgent, the procedure under Sec. 408 would not apply, and 
that it. was only in cases where a certificate is attached 
that the improvement! are urgent that the General Com­
miltee may proceed under Sec 408 and give notices and 
may prosecute owners for non-compliance. 

[ Mitra and Fletcher, J.J., 20·8·07. Unreported.] 

BUJtee l mproltement. Prosecution for non-compliance with 
notice. Liability of a CO-OUiner. JU1'iJdiction of Seasionl 

Judge of 24-Pe'l'ganal. 

E)U.DAL HAQ 

", 
OORPORATION. 

The petitioner was served with a notice under Sec. 40& 
and was subsequently prosecuted and fined for non­
compliance. He appealed to tile Sessions Judge of thf'l 
24-PergaDa~; his objections among others, were that the 
suit W:lS barred by limitation and that one of the properties 
was not a bestee ; that another did not belong to him; th.t 
with regard to a third he was only a part owner and that 
notice should have been servtld on all the oweers. The 
Sesaioo5 Judge referred the case to the High Court with a re­
commendation that the conviction and sentence be set aside. 

Held, That complaint of the offence. had been made 
within the limit allowed by the Act j that the property 

8ec, ",08, 
li1<Ik< l",pnI""-

1MIII. CIH> ........ 
Lial>Uit, . JOIn.. 

diet ..... oj 
s. ..... ,..JwJv< 
~f !~. P""L 
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in respect of wbiob the two privies bad to be Illade walt 

bustee Innd Rod belonged to him; that as Ii co-owner 
be would be liable to comply with tbe requisition; that,. 
unles8 the Municipal Magistrate of Calcutta bad flo Court 
!;itullted within the local limits of the 24-Pergan8s it 
was doubtful if the Sessions Judge bad any j urisdiction­
in the matter. 

rOrmoud aDd Uohawood, J. J., 8·05·06, Unreported.] 

Bustee impt"OJJemud. Notices under Sec. 408. Owner's 
default and suggestion to take action under Sec. 409. 
Illsu1ficiency of time. 

NAWAli FAKB8R MOHAL SAHEBA 

tl8. 

CORPORATION. 

This was with reference to the improvement of the bustee 
'~<IhaI at 3, Koylllssrak Lane nnd 6, Koylnsarak Road. Pro­
~tloII. ceedings were commenct'd in 1903 and the final not ice 

under Sec. 408 was served on the 23rd December 1905. 
After the !'ervice of the notice the petitioner's son ffi"de a 
flU~gl'lItion that the General Committee might .take action 
under Sec. 409 ; this was rejected. He sub~eqnently com­
plaiDed tbat it was difficult to remove the tenants. Even. 
tnally the petitioner was prosecu ted and convicted. She 
thereupon appenJed. 

Held, That the General Committee did not commit any 
irregularity Dor did they ad improperly in declining the 
IIng~elltiou for !\Otioo under Sec. 409. 

That if there was nny difficulty to remove the tenanta,.· 
reference IIhonld ,have been · made t<l the Conrt of ArnaU 
Oansell : 
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That IUfficient time bad )I~{'n given and the Corporation 

had done all that the law r .. quired except perbaps that oopy 
of the plan might have heEm sent to the petitioner before 
notice was given; this, however, was not very material. 

(9 itra .nd Hoim"OI.d, J.J .. 10·12-06. Unreported.] 

Budee lmp,"ot'ement. Execution o~ work under &c. 409 Sec •. 408, 4.09 'J .1r: US. 

in cale oj defa7llt dj&C1'ftionary. Court', inU7'jer1lnu BM" .. ...:::' ... 

only in cale of trro7' of law or vivlation of procedure. E.r::.~~<>J 
CwporotlOl. 

Time limit unde-r Sec. 413 for making improTJementl, diomii6_>'l'. 

HADJEE CASSIM MAMOJRE 

", 
CORI'ORA TION. 

This case related to the improvement of the bustee at 
62, Machna Bazar Road. Proceedings were commenced 
in 1904 when the property was in the hands of a 
Receiver. In December 1905, i~ pa~sed on to the petitioner 
who became th", owner within the !Denning of the Act. 
Notice under Sec. 408 was served on him on th~ 9th 
January 1906, and he was required to make the improve­
ments as indicated in the plan within 3 months. He 
failed to comply and was prosecuted nnd fined on the 
6th February 1907, by the Municipal Magistrate. He 
thereupon appealed to the Hip;b Court, his contention being 
(1) that the case having been one which required eipedi .. 
tion within the terms of Sec. 406, the General Committee 
might, on the owner's de(u.rilt, have executed the work 
itself within a reasonable time under Sec. 409, and (2) 
that the notice under Sec. 408, was served on him without 
his baviog been given an opportunity f.I} object to the plan 
as provided by Sec.. 407. 
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Held, That it was disoretionnry with the Corporation 

noder Sec. 409 to itself execute any improvements nnder . 
Sec. 409 and no Court could compel them to take 
action nnder tbe aforesaid Section; tbat the Court of Revi­
sion could interfere with the order of the nIuniciral Magis­
trate only if there had been any error of law or violation of 
procedure as laid down by the law; t~lI.t though Sec. 413 
lead tbe Court to supposc that 2 years is the utmost 
period within which the Corporation must take action 
under Sec. 40S, it could not be sl.id, reJ2:ard being had to 
the fnets of the present case, that the norporation exceeded 
that period, and lastly, that the pc:tiliooer had ample 
opportunities to object. 

[ Mitra aDd Ca~per&Z, J.J., ~ 8· 5 .0 7. Unreported.] 

BUltee Improvement. Prosecution, after BUltee ceasinq to 

be such, for failure to mltke R oarl as in Stattdard P lan 

if legal. 

ABlNASH CHANDUA GANGULI 

t's. 
CORI'ORATION. 

The petitioner, as owner of bUiOtee at 82 and 83 
Ripon Street, was, on the 29th November 1904, served 
with a notice under Sec. 408 to make certain improve­
ments according to the standard plan. He was prose­
cuted OD the 24th December 1905 for non-compliance 
and fined HR. 10. In the meantime, and before the con­
viction, he had .removed all the hub and obtained sanc­
tion to erect a masonry boilding. The sanction, it appears, 
was clogged with· tpe condition that a certain road shown 
in the standard plan should be made~ The building was 
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erec~d on tbe 10th May 1907, but the road was not made. 
He was prosecuted for failing to comply with .the notice 
of the 29th November 1!)04. and was, on the 26th Jane 
1907, sentenced to pay a fiD.e of RI!. 5 a day for 3 days. 
Against this order he appealed . 

Held, That anar the erection of the building the land 
cea!od to be bustee land and the provisions of Sec. 408 
ceased to have any operation. 

That there could be no oonviction under Sec. 408 for 
not making the rond according to the standard plan when 
the land bad ceased to be a bustes land. 

That the proviso to Sec. 419 relied on by the Cor. 
potation and the Magistrate does not empower the prose­
cution of a bustee owner Dor does it compel him to make a 
road accordiog to the standard plan, after it has ceased to 

be Q. bustee. 

(Mitra &: FJeteber, J.J. 15-8-07 i 12 O.W. N. '12.] 

Bus/ell Improvement .I..Yotice. . Prosecution Jor 110n­

compliance. Limitation of Time. Ejfer:t of Notice 
1Inder Sec. 419 in enlarging time after commiSlio/l of 
offence. 

K UMUD K UlIARI DASI 

". 
CORPORATION. 

On the 3rd March 1906 a notice was served under 
Sec. 408 on tbe petitioner b improve ber bustee at. 109.1, 
Russa RoaJ, Nortb, witbin thrp,e months. This period 
expired on the 2ni Jnlle. 

On tbe 21st J !lne 1906 she was told she would be 
prosecuted if she did not show reasonable expeditiont 

Seel. 4GB & 
U9. .... ~ 
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On the !nd July, 1906, 9he g&ve notioe under Sec. 419 

of her intention to remove the bostee. 
On the 13th August, 1906, she was granted time till the 

2nd Jannary, 1907, to carry outlthe reqoired improvements. 
On her failure to do so she was prosecuted for failure to 

comply wit~ the notioe of the 3rd March, 1906, and 
cQ.~v.icted by the Municipal Magistral!'. She thereupon 
appealed to the High ( 'ourt .. 

Held, That the notice baving expired on the 2nd June, 
'ne offence was committed on the 3rd idem; 

That -aDder Sec. 631 the prosecntion shonld bave been 
instituted within three mC'uths from this Jate and baving 
been instituted more than three mouths after thE' expiry of 
the notice it was barred by limitation. 

That the notice uuder Rec. 419 having been served alte.,. 

the offence had beeu committed cuulJ not have the effect 
of enlarging the time by six months nnd that sucb a 
notice if to be effectual must be served before the com­
mission or the offence. 

[Mitra and Ouperu, J.J., 5·6·07; 1.4R. U Cal. 90il; and 11 
C.W,N.1096.] 

Building sanction oLtained on misrepresentation, Maqist'rate, 
if competent, to make an ol'der confiscating tIle sflnctioned 
Plan filed in (ou'rt and precluding construction of 
Building according to such Plan. 

~OGBNDRA NA'l'H SADKHAN 

COIlPOUATION. 

N"I8:tth.:ath .Proceedings wele instituted under Sec. 449 and the 
~tioD. MagiurQte was asked to make an order directing that the 
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buildilllr ereeted by the petitioner or liD mnch oflt.a bad 

. been aulaw£nlly executed be demolished or altered to the 
-satisfaction ot tbe Magistrate. The Magi!ltrate while 
holding that there was no ground fur making sucb an order. 
found .tbat the sanction to the plnn had be~n obtained by 
misrepresentation and fntud, Ilod therefore considered that 
be could preclude the petitioner from building on the 
sanction obtained. He therefore ordered that the 8a~c'" 
tioned plan filed by tbe petitioner be not returned to bini. 
The petitioner thereupon moved the High Court. 

Held, That the Ma,c:-istrate was not competent .k! make­
an order of that description. 

[ WoodrofJe lind Mookh~rji, JJ., 18-10·0~: 8 Oa1., L.J., 138.1 

Buildings. lIeight of B uilding facing a street and an open 
Platform. .J5 J allgh wlunce to be dra1Dn. 

SHEO:.IALL GOENKA 

". 
(~ORl'ORATlUN. 

The petitioner was jhe owner of a dwelling boose 
situated in BJ8:lCk Lane-tbe eastern portion being 
assessed as 10-2, Bysack Lane and the western portion . 
as 7, Sobharnm Bysack Street. In 1898 or so a five­
storeyed buildiug was erected, partly on tho western and 
partly on tbe eastern portions. In 1900-1901 a three­
storeyed building was {'rected on the remainder of the 
eastern portion and the owner was prosecuted. on the 
ground that the building in qaestion intOrlltlcted a line 
drawn from tbe oppo!ite side of Bysack Lane at an 
angle of 45°, and, that Rule 2 of Sch. XVII had been 
contravened. The defence set up was· that the ,15° line 

SIIC8. 449, 4!i1, 
&: Rule 2 of 
Sch. XVII. 

B"Udi",-. 
HtigJiI l.i.mif. 
Aft('I.RIIl .. 
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. Ihould b~ considered as drawn from the further or southern 
Side of the open public bathing pJatrorm opposite. The 
Magistrate beld that the defence was true in fact and 
sound in law and therefore acquitted the petitioner. Tbis 
was in 1902. In February 1907, II. fourth storey was 
added to the three-storeyed building, directly opposite 
to tb~ aforesaid ,open bathing platform. Tbe total beight 
of the promises was 53 feet 6 inches only and the width of 
the roadway 31 feet, the set-back allowed by tbe petitioner 
61 feet and the open space occupied by the bathiDg plat.. 
~rm 24 fp.et, altogether 61t feet. When the work was 
almost completed a notice was served under Sec. 451, where­
upon the petitioner stopped the work and endeavoured to 
abtai.n sanction. Sanction was, however, refu!led on the 
ground that the open !lpace occupied by the bathing 
platform ought not to be takon int.o con!lideration in 
calcnlating the height. The petitioner's submi!lsion wa!l 
that he relied on tho decision of the Municipal Magistrate 
in 1902. The petitioner was prosecuted; the Municipal 
Magistrate ordered that he should demolish the fourth 
!ltorey within throe months and fined him Rs. 50 for 
disregarding the notice under Sec. 451. The petitioner 
thereupon moved the High Conrt. 

Ihld. That in determining the height of the building 
the angle of 45° must be drawn from the street alignment 
on the side of the street, and not from the side of the 
platform farthest from the strept. 

( Brett &n<l Byve_, J.J., n ·s·os i 13 C. W.N. '14. ] 
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Liultlt,. Liability of Q. Lime Trade License, und,,. . 
Sec. 198 to take out a reparate license under Sec. 46(] If) 
Sto,., Lime. 

BEPIN BEHARY GHOSH 

", 
CORl'ORATION. 

The petitioner WM carrying 011 a lime business, with 
another, at G, MUDSbi Bazar Road. He h.ld been granted 
a locill license under Sec. 198 for his lime I.rade. Hd blld, 
however, in the course of his hosines:>, storAd Ijllantities of 
lime in the above premises wilhont taking' (lut a separate 
license under Sec. 466. He was prosecuted and cOllvicted 
by the Municipal Magistrate. He thereupon moved tbl' 
Righ Court. 'n~ conteution on hi ,; hehalf wns that t h£' 

storing of lime was only auxiliary to the lime traue and it . 
was not necessary, thereforE', to take olll a >i{'pa rnte 
liceuse nndet' Sec. 466. F, . ance, a couusel or Vakii, 
i~ was argued, was not lial.le til tnk!! ont. a license for his 
profession as well as fol' keeping a cba muer. 

H eld, That the purposes fo." which licenses uuJer 
Sec. 198 and those under Sec. 466 are granted were widely 
different, and that a limo trauer who has obtained a license 
under Sec. 198 is not exempted by Rul e 7 of Scb. II 
from taking out a sepa rate license to store lime under 
Sec. 466. 

[StepbeD II,nd Coxe, J.J., 8·6·01; 1. L.R., 34 Cal. 913 j aDd 6 Cal. 
LoJ. 183.J 

Be!,i" BoI...-t 
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... 
TBg CORPORATION OF CALCUTTA. 

The circumstances out of which this rale bas arisen nrc 
as follows :-

Bahoo Bansidhar, the owner of the part of the premises, 
No. 61, Shibll Thakur's Lane, obtained sanction for 
reconstruction of his portion of the building. In con· 
struding the building, Bansidhar deviated irom tta!! snnc~ 
tioned plan by building a third storey and a verandab on 
the third storey four feet six inches higher than what". wall 
sanctioned, Proccp.dings were n-=cordingly taken against 
him under Section 44~1 of the Calcutta Mlinicipal Act, and 
he was ordered. on the 13th oE June 1907, to remove the 
roof of th~ verandah on the third stOf6Y on the road si.)/! 
which would provide a lIet back of fonr feet six indul!l !l0 
that the road angle could not cnt it. The present peti~ 
tioners, Ganeahyam Dna and Bhagawan Das subsequently 
purehnsed Bansidhnr'g interest in tbe property aud 
submitted an application accompanied by n plan to 
reconstruct the building". This plan was stlnctioned. The 
petitioners are stated to have pulled down the whole build­
ing and proceeded at once to rebuild it. It appears that 
while the alterfttions were being made, 1\ notioe was served 
upon the petitioners on or abont the 12th of Augu.!:It 1908, 
pnrporting to be nnder Section 451 of the Act requirinl( 
them to stop tbe work, but in spite of this notice the 
bnilding was completed. 

On the 23rd of November 1908, the President of the 
General Committee applied to the Munioipa.1 Magistrate 
to take action tln.der Section 449 agaiulit the petitioners. to 
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~olillh' the u'IlootborizM oo?moction and; -11ft .b. 20tJa 
-of ,April 1999, th",· Ooort ordl'l'ed tne' petitioners .to demo­
lish the roof of the verandah in the third -storey ~ or in th, 
.alternative td demolish so much of t.be buildinJ!; u bad 
,been conetructed in deviation from tbe sanctioned plan 
within one. mont,h. 

The.petitioners obtained Il 'rale from this Conrt to bave 
this order eet aside, 

The. first ground taken is tbat the revival of the pro­
ceedings in the citcumstancas set- forth was without juris­
diction. The third ~ronnd is that the Corporation baving­

distinctly waived their objection to the said deviation at a 
tim(' when the petitioners began to re-erect a portion of 

the bllitdill~ in accordance with their sanctioned plan were 
not at liberty to rp.viV6 the proceedings; the fifth gronnd is 

that having regard to the ien.l!:th of time that has elapsed 
and die deviation or the angle being a negli~illle quantity. 

t.he learned Map;istrat,e in the exercise of the discretion 
vested in him should not have ordAred the demolition. 

The argumeut on the first ground aIDonnts to this that., 
under Section 44-~1 of the Act, two courses only l\r~ O[lAD 

to the Court, first to order the owner to make thE' altera­
tions himself within a giVIlD tiDle or secondly to . direct the 

Municipality to make the alterations at the expense of the 
owner. whereas in tbis case the Court orders the owner 
himself to make the alterations within a given time, and if 

the owner fails to comply wit.b the order, the Corporation 
.uay proceed under Section 580 of the Act as was done 

in this case. '1;hose proceedinlc:lI were withdrawn and it il 
argued that it is 1;10 l~nger possible for the Municipality to 

enfor.ce the Magistrate's order under Section 449 •. Although 
we do not think t.he.r~ :'s mucb force in this !lrgllment, yet 

.. ~. 

BI'<l..4,4S1 • 

.. :';:I;I,~ ..... 
(0<lIlld.) 
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it is aonooes9ary to discURS it beca.nse, a9 a matter of [act, 

it is admitted that the present petitioners after purohasing 
the property polled the whole of it down. 

The third ground is based on the fact that before reo 
building the premises, tbe petitioners obtaiDed a sauction 
to rebuild it. it is stated tbat the Co rporation are hound 
by the sanction and that the building bas been cl'ected in 
substantial compliance with it. The point turos 00 a 
question of fact. The learned Magistrate has found that 

the District Engineer did not sanction the whol03 of the 
plan submitted to him, but only that portion of it to the 
rear of tbe building which is coloured red, W fl have 
examined tbe record and we think that this finding is 
correct. It bas been stated to us that persoos desiriog 
SII,nction from the Municipality to make alterations in 
exisling buildings must snbmit, wilh their application for 
sanction, a plan showing th e existing buildin~s in 'Ieilotl) 
and the proposed alterations in reti . The party is required 
to show thA existing portion in yel!ow, no matter wh ether 

any ('ase is pending io Court about the existing portion or 
Dot, 

On bt:balf at' the petitioners it is argned that the Di s· 
trict Engineer !!ll.nctioned the whole of the plan, and 
Btress is laid on the wording of his order which runs as 
follows :-" In comparing the sanctioned plan, dated the 

14th December 1906 (that obtained by Ban!>hidhnr), I find 

that the alternations proposed aro mostly in the interior 
and of the trivial natnre wbich do Dot contravene any of 

the regulations, 
"The height in front I find increased, but as the building 

bas been set back, the angle does not cut the main baild­
ing. Banctioll should therefore be issued." 
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It is argued that it was clearly brought to the District 

Engineer's notice that the building, as shown in lhe plan. 
was higher in front than originally lIaDctioned, and that be 
deliberately I!anctioned this deviation bt'C{l.lIse the whole 

building bad heen set bank some 4 reel 6 iocbes from the 
road, and that consequently the road angle did not cut the 
main building. But it does nol appear to us that this is tbe 

necessa ry inference to draw from Mr. Chapman's District 

Engineer evidence. When tho " Ian wns before bim for 

sanction, be WQS only concerned in ('.onsiderin~ wbether the 

proposed alterations shown in fed sbonld be allowed or Dot. 
The rest 01' the plan colourt>d yelluw would represent to him 

buildings already in pxisteuce ; and the fact that some of 

those buildings had beeD {'recled contrary to sanction 

would not necessarily affect his j udgment in sanctioning 

alterations in other parts of the premises if tbey were not 

otherwise objectiorHlble. At the sa me time it is quite 

natural tilat if he disco vt'red tllIlt sO llie part of the existing 

buildings contravened the sanction, he l'hould make a oole 

elf it. 
The Ilf"titiooers, therefo rI', in our opinion, calloot rely 

00 exhibit A, as sanctioning theil' present bnilding, except 

with respect to that part of the plan shown in red. They 

must, therefore, fall back on the. original sanction ~iven to 
Bno~bidbar ; aod tbtlre can be no donbt tbat the preseot 

b,oilding is 4 fee t 6 inches higher than then l'anctioned. 

With regard to the fifth ground, it is stated tbat the 

matter is one betweeo the petitioner and one Rash Behary 
Mullick. Und('r a partition declee the front portion of 
the premises became t.hs exclusive property of Bonshidbar 

and the rear portion of Rash Behary Mullick. And it is 

argued that tbe petitiuners having acq~ir~d Bnnsbidbar'8 

K.t"I'fHI.. 
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iD~t .reentitled to.li the rigbtsrEuosbidbar. held under 
the-decree;" ,It seems 'to tiS ' thllt tbis question. is ·wboUy·\ 

irrelevaat.. 
Then it is argued ; t.hat tbe Magistrate haJ full:discr.e- . 

tioo not to order tDe demolition in tbis ,cu5e," anu.. thut we 

have tbe same di~etioD. We cannot say that .th.· Kagis-- · 
trate has SITed in ,the exercise of hi ,. discretion in this · 
case. The Mltgistrate visited the spot, and tbe order-whicb ,' 
he bas pU8~ onl,. l'eqllires the petitionsrtl" to' demolish 
tbe roof of drl" verandah in the third storey, unleu., in the. 
alternative, tbeY''Prefer. aemoliHtliog 80 much mo re of the 
wbole 'building "a8 hal been· cou8truet~d in -€leviation· from 
the SRnctioD(';d plan. 

We discharge tbe Hule. · 
[Cox and Ryves, J. J.-5.S.09.] 

-_0 __ 

BHAGWAN DABS 

.,. 
RUB BEBARY !HuLLICK. 

The (acts are 88 follows :-No. 67, Sbibu Thakur's Lane 
was partitioned by a decree in a suit between Rash Bebary 
Mallick, the complainant's pr~t'cessor And one Bunsbidbar, 
tbe predecessor-in-title of the petitioners. [n order to" 

provide access to the portion that fell to the complainant, 
it was agreed that a strip of land 4. fet't broad along tbe' 
t'utern boundarr 'of the premises Allotted to HunsbiJhar 
Ihoold remain -op-en "fur ever . . 
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After the partition, . the two partitioned portioos were ' 
.separately alse.!lSed Ilod flumbered 67 and 67/1 respectively, 
In November, 1906, Bnn.bidbar obtained sanction to 

....rebuild his portion according to a sanctioned piau, 
The presellt petitioners then acquired by purchast! the 

interest of Bunshidhar in the premises and on the 17th June 

1908 they put in a formal application to re-erect the 
premises, as 67. Shihu Thakur's Lane. 'rbis plan was 

sanctioned by the District Engineer au the 2nd J tlly l~O~. · 

It is quite apparent that the petitioners wade Uil~ of 
tbeir I!anction IDOtit expeditiously; and outhe 10th July, the 
complainant petitioned the Chairman stating that the peti­

tioners were erecling a building in contravention of tht' 
Building Reglilations aud that it was then a source of 

nuisance to him. 
The petitioners, however, pressed all with the rebuildio!!" 

and complainant himself filed a complaint. uDder Section 
632 of the Ad, alleging tha~ the bllildings were u uuisuuctl. 

This was filed on the 14th A ngust 1 !JOB. 
When the enquiry was finished, it was found the- whole 

huildin~ had bean completed. 
011 enquiry the learned lhg-istr:lltl fOUlH.I that t LLe build­

ing was a nnimuce witlLiu the lllealliu~ of t.he Act and 
made nil ord(ll' for its abatement, holding (1) Lhllt tUI:" 
so.called l'Iauction by the District Engineer W3$ ultra­
vires and, tberefore, a nullity; (2) tbat it wns obtaineu b)' 

fraudulent misrepreselltlltion and waS, therefore, 110t a 
valid slInct.iou. It is to qUllsh tbis order that tbis rule 

was obtained. It is cont.ended tbat the order is nltogether 
illegnl. It bllS beeu argu~ l l. that Section 632 of tbp 

Calcutta Municipal .Act does not apply to a case of this 

kind where the nuisance, if noy; affects If'Il individual', and 

S~ .... 
PIn ... 

. uwdll>uoi. 
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does not affect the publi~ generally. It is t\~g aed that 
it was open to the Muoicipality to take action if it was 
thought necessary under Section 4·HI, and if the Munici­
pality after their aUention had deen drawu to the facb 
do not move the Lower Court, the Courl. should not 
interfere under Section 632, but should leave the injured 
party to vindicate his rights in II. Civil Conrt. 

The term" Nuisance" a~ defined iu the Act is wide 
enough to covt! r this case. Whether or not. the bnilding is 
11 "nuisance" is obviously purely a question of fact. The 
erection of this wall thirty-three feet high close up against 
the bouse of Rash Behary Mullick, thereby depriving him 
of ligh t and air, certainly is " :t nuisance" to him and the 
occupants of his honse, Dud under ~ection 632 any" person 
who resides in Calcutta may complain to a Magistrate of 

the existence of any nuisan cf'," 1 therefore think the 
MagistrJ.te had jurisdic~ion to make the order. 

Then it is nrgued thnt iuallilluch as the bui ldings corn· 
plaiued of were III fact saDctioucd by the District 
EDgineer ~ud erectod ill accordance with this SlllictioD. 
the Corporation are estopped from saying that the officer 
g ranting th ') sanction bnd no authorit.y to grant it, aod. 
that in any ca~e the Court C~lDnot consider whetber or not 
the present building or any part of it contravenes the 
Building Regulations since they have been SRnctioncd. 
As regards this ground it is a matter which concerns t.he 
present petitioners and the Corporation. It caD not niIecL 
Rash Behary Mullick, who is in no way bound by the Ad 
of the Corporntion. He, as a re~ident of Calcutta, has a 
right to move under Section 632; it is no answer to. 
say that the Corporation sallctioned it. It S6elDa to me 
that if a building e,ected, whether in contravention of the 
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Building Regulntions or not or whether with or without 

sanction, is, In fRO'll, n "Iluisance;" n person residing in 
Calcutta, who is affected !,y it, hus the rig ht of moving 
a Magistrate under ~ection 63i to abate H, and it is 
within the jurisdiction of the Magistrate to pass orders. 
'Vhether be should Of should not exerci se his discretion 
is another matter, and will depend on the circumstances 

of the particli lar caSt" ODe of wlJieh certainly is whether 
tbe complainant has moved promptly. The plea of 
hardship raised by the petitioners is worthy of very 
little attention. They must have knvwn that the building 
contravened the regulations of the Act. It has heen found 
that tb{'y obtainE'd thei)' sanction by mi.:;representio~ facts, 

and I personally do not think that thtl Lowcr Uourt on. 
the eviden ce has arrived at a wrong conclusio n. 00 this 
point. 

Lastly, it is nrged that the Uourt must conside.t the"tcrills 

of the partition decree between n.R~b Behary Mullick aod 
the petiHoner'l! predeces!lor in interest, and that, :u 
under that decree, certain speciHed C.1eeomcots ooly were 
re~ervcd to the pOI·tion owned by Rash Behary J\1ulliek, 
he is not entitled to any thin g mote. The quarrel ...... 

was between two tivallandowners who had had their tighh 
inler se decided by a Civil Uourt decree. Th fl Municipality 
as snch, in ti le public inlete!!, had refrained from takiog 
actioD. On consideration I do not think there is very 
much suhlltance in the argumcnt having regard (1) to 
the evidence as to how the sanction to rebuild was obtained 
and (2) to the rapidity of the 'lonstruction in spite of the 
protest of thl' other side. The partition decree affected 
the premises as they then stood, but in nny ·case that decree 
cannot be held to over· ride the provisions of the Ac~ 

Sec. sst. 
J.~I-:'ldf'" . 

C."rl. 
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which is direoted to provide for public sanitation .. moog. 
other public coDsiderations. 

Tbis argument in effect implies that parties can coo tract 
themselves ont of the provisions of t.he Municipal Act. 
Bnt this is not so. Once the house was partitioned and 
separately assessed, it would not be open to ~be OWllcr of 
67/1 to rebuild bis premises in total disregard of the 
regulations of the Act. 

I would discharge the rule. 

[(1ox, J. J.-5-8-9.] 
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PART II. 

L EGAL OPINIONS. 

Enquiry into the conduct of a municipal olfiur appointed 

by tlle Cltairman of the CorporatiQ", 

C"'SII:. 

Not available. 

Ol'lNlON. 

The 'luestion referred to me for opinion is whether the 

Corporation or a Special Gommittee of the Corporation 

has power to nnqnire into t.he conduct of :l Municipal 
Officer appointed by tbe Chairman. My opinion is that 
neither the Corporation lIor the Special Commitltee has 
sncb power, and I will shortly st.ate my rea,.on~ Lelow :-

The Corporatiun being: :l creatu re of the Statute has aU 
the powers conferred by lho RtatuLe /Illd no othe-r", I am 

unable to agree with the view put forward br son,e of the 
Commissioners as to .. inherent powers." 

Under silction 15 the entire eKec ut ive power for the 

purpose of carryin g out the provisions of the Act i~ vested 

in the Chairman, and the section proc~eds clause (b) by 
way of illustration to enact that the Chairman shall 
exercise snpervision and coetro] over the acts and proceed­

ingl of all Municipal officers and servants. This power 

of supervision and contro: includes the power to enquire 

into cases of alleged misconduct and in my opinion, 

therefore, the power to enquire into such cases provided 
for by sectioD 15. 

"'". Hi, 66 &: 70. 
Jf .... tdpc 1iJI"'o§. 

c.w..-.. ·• 
)Of" ... 
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tI, 65 ok 10. 
~I&.r. ""' ............ ,...... 

( .... n<>ltl .) 

See. '15 ee) 
i'T'.nthfll 

hUll,"". 
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OPINlON-( f?ontd.) 

No doubt section 10 in providing that the particular 
authority appointing a Municipal officer or servant and DO 

otber shall be competent to punish such officer or servant 
by Dec~ssary implication -confers the power of enquiring 
into casf'S of alleged misconduct calling f(lr punishment. 
The Corporation, therefor(", has the power to enquire into 

the condnct of officers appointed by itself, under section 70. 
The Chairman bas the same power of enquiry into snch 
calles by virtue of section 15, clnuse (b) , though he 
CRnDOt inflict any punishmen t. Hot section 70 does not 

confer on the ' Corporation the pc.w('r of enqairy into the 

condnct of officers or servant s :lfpointed by the General 
Committee or the (!hairmnn. If it has power, it can only 

he by virtue of ~fOction 13. clause (:1). But io my opinion 

the IlowfOr of enquiry being expressly provided for in 
section.1:\ as a pnrt of the power of supervision and 
control and includt"d therein, section 13, clause (3) does 

not confer such power on the Corporation, Indeed it i ~ 

only onuer section 70 that the Corporlltion has snch power 
in the cases of officers tlprointed by itself and has it only 
by way of nece~sary implication from the power to punish. 

{it h Oclol!l>r 1908. (Sd.) S. P. SINHA, 
Adt'ocale- General. 

ProlJident Fund Rulel. Amtndment. Rlt1'OIptctive Effect. 
Dr. Coole', Cale. General Committee', Discretion. 

CASE • 

A case has arisen whether any role made by tbe Corpor. 

ation touching thei.r Provident Fnnd can have retrospective 
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OASE-( Condd.) 

effect given to it. 'rbe existing Provident Fund Roles 
bave, ·in some respects, been amended. The amended 
Rules were made by the Corporation on the 30th October 
HI07. They were published in May 1907 and sanctioned 
by the Local GoverDment on the 7th December 1901; 
and were published in the Calcutta Gaul,te on 26th 

F ebruary 1908, as required by sec, '570. Secs, 568 and 
569 of the Calcutta Municipal Act IH (B.O.) 1899 relate 
to the cond itions and the procedure to be observed in the 
making of tho rulei!. It is to be noted that rules for 
the Provident FlInd can be made -under gec. 13, aod under 
sec. 569 no Tnlt" thereunder shall h.'l.V(l any validity unless 

and until it is sanctioned by the Local Government. 
The term o{ office of the late HeaHh Officer, Dr. Cook, 

terminated on 1st November 1907, i.e., be was in service 
till tlte 31st October 1907. The amended roles werlmade 

by the Corporation 011 the 30th Octo her lU07, after 
previons publication, althollgh th~y were not sanctioned by 
tlte Local Government until Decemher HI07. Dr. Cook 
did not draw his Provident Fund money, probably h(l 
was waiting for Government sanction of the rules. The 
General Committee, on the 28th day of February ]908, 
passed R resolution directin~ payment of the amount 
giving him the benefit of the amended rules . 

. ,The question for Coun8el'II opinion is :-

Whether Dr. Cook may. be given the benefit of the 
amended rules in the matt'lr of the payment of the PrG­
vident Fnnd money payable b him as decided by the 
General Committee, or be sh~)Qld be paid his Provident 
Fnnd money in accordance with the old rale!! then In 

force? 
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OPiNION, 

The matter is entirely within the compete;:!ce of the 
General Uommittee to direct that Dr.Oook should be paid 
in accordance with the amended rule, as they have done. 

They have the ri ght to apply the amended rule io aoy 
case that they are dealing with arter December 1901. 

S. P. SINDA, 

4th April 1908. 

Pf'Ot;idelit F und--auachment oj mOlle.1J1 iflvalill. Ji'orjeitllf'1': 

oj mOlle!!, on receipt 0/ aftachment,. GaiIIlJ(Jrd', Cau. 

CASP. • 

In connection with tbe various orders received from 
con rts prohibiting payment to "Mr. .Fred. Gaiusfo rd, late 
Secretary to the C'.o rporalioD, the amount to his ct('dit in 
tbe Provident Fuod, the follow ing reference was made. 

I. ,... Wbether the Corporation is bound to ~i \'(' effect to 
tbe aU.-u:bment and as to wbat steps should b(> taken by 
tbto Trnstees o~ the P rovidt'ut Fund to give effect to the 
provisions of Hule 23. 

2. Whether 01' not the General eommittec eau , by 
virtue or Hule 23, m:lke over the :lmount payable to Mr. 
Oainsford Lo his wifo iu the evrulS which have hal'pened. 

OI'lNION, 

1. The attachment is invalid, under sec. 4- of Act IX 
of 1897, whicb has been extended to the Pro\"ide-nt F und 
established by the Corporation of Ualcutta under sec. I) of 
Act IX of 1897 by the Notification No. 119 of the 8th 

Jnly 1902. 
The Trustees of th e Food are, in my opinion, entitled 

to apply to the Court from which the prohi~itory order 
issued to remove,the same. 



2. T~Bre seerns to ~e some qQ.1;1bt as ,tG · whether Rnl~ 
18 does J;lGt; ~nf.itl B , ~Ir. Gainsf~rd to claim a portion 

SIt lenst of ,the. m~.ney standing to hi~ credit, on the 
gr,Jund tbat the ~aU?-e , be~ame . payable to hi.m on ,his .. 

ret,irement -and before : tbel,'f! ,!Il.S any prohibitory .orde~ 
served upon the Trustees. It w,onld be lmfcr for , t~e 
Trnstees to. Pl.ly on the requisition of ~he General yom-:- , 
mittee to Mrs. Gainsford if !lobe is, properly anlhorised on 

Mr. GainsCord's '-'ehalf to receive the same. 
S. p, SINHA, 

. 14th Dccembl'r 1907. .Advocate-Ge1Ieral • 

[Subsequently an application was made tu the High 

Court and the attachment was withdrawn. The question 

then arose as to how the money could be dea lt with. The 
foUowingopinion was obtained in conference.] 

OPINION. 

In my view the money is forfeited to th e Fund under 
the rules, anu till! Gcneral Committee is free to deal with 

it according to the rules. 

25tll April 1908. 
s. p, ~1N"BA, 

Adt'ocate-General. 

Sec. 78 (.,). 
h>of<i".t hM 

Nul .. 
A tltlCh .. ..t.. 
Oat>ufm"d'. 

Co ... 
. <OOD~ld.) 

Galf Liglttin!J Tender. Defect in P7'ocedure. llluminant Seca.88.!t421. 

I . d . I nd 422 P 0, .. Li, lIi", to 'e fIrst ,eternunel u er sec. . ' 1'occdu'fe unde7' "to",,"". 

sec. 88 to be followed tltereafte7'. 

CASE. 

The Corporation, at t.heir meeting held on tbe 21st 

April 1908, rflsolved-" That !·be tender of the Oriental 

Gas Company be lLceepted generally, and that the maHer 
be sent;back to the 'Special Committee to 'draw up the 

terms oObe contract for tQB- ~pp~9val o~ ~MCorporation." 
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It 11'811 subsequently di.cove~ that tbe adnntilleIMnt 
for the tenders had uot been issued by the General Com­
mittee as it .should have been, and also, that the tenders, 
when received, were Dot laid before the General CommittE'e. 

A reference was made to the Advocate-General and the 
following opinion was obtained in conference; no Writtflll 
case was submitted. 

OPINION. 

The resolution o[ the Corporation, dat~d 21st Avril 
1908, does not amount to II proper :Icceptnoce or any 
tenJer by the Gas Company, 80 as to constitute a compiet('d 
contract. The tender really contains se\'erlil :i1ternativl' 

olfe.rs. The resolution docs not accept lllly one of them 

specifically. 

Under the circumstances, it amounts to no more tbflll 

a resolution tbat gas is to ue the illuminant, but that even 
iJJ n~t expressly resolved upon. 

It also uppears that the procedllre laid down IIndN 
!lection 88, clauses 1 and 2 bas not been followed. I think 
the proper course is to pass a formal resolution unael' 
section 42.2, claule (c) determininp; the illuminll.ut, and then 
observe strictly the procednre laid dowl!. in section 88. 

28,h ..41""il 1908. 

Square Mile Lease. 

Lea&e. 

S. P. SINHA, 

Advocate-General. 

Un.lotMlmg work a cllndit;on t1 the 

Tenderl if necella"'y, 

CASJ:. 

The facts were, Bhobo Nath Sen, wbo .inee 1819 had beet! 
tbe lell8ee of the Corporation property known as the Squa, e 

Mile, mlldeoerwD proposal! hI 190& for a re-settlem-ent of 
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UASE-( Contd.) 

the property with him for iO years. A Speoial Committee 
of the Corporation considered these proposals together .... ith 
the !9Verlll offers which bad been received. They recom· 
mended that the lelUa and the contract to unload the refase 
should go together, and that the lease of the Square Mile 
·should be g ranted to Bhobo Natb Sen for 22 yearll, it 
beifl~ Due of the conditions of the lease that the lessee ' 

-shou ld unload the ref 0119 waggoDs at the Square Mile 
without receiving any pn.yment for it from the Corporation. 
The Committee decided that no tenders DBed be invited. 
Doubts having been expres~ed as to whether the work 
.of nnloflding could be entrusted to any person without 
iovitiu)! tenders in the fir8t inst:mce under sec. 88, 
the following reference was made to tlte Advocate­
.General :-

The question, on which nounsel's OpHllon i~ o lqh.t. 
·for, iii whether the proposll.l made by the Committee and 
-aubst.antially agreed to by Rboho Nath Sen, subject to 

.tbe amount of the rent being agreed UpOD, could be 
,given effoot to by tbe Corporation without calling [or 
.'enders: see. 88 of the CalClJtta Municipal Act should be 
·referred to. It provides for the calling for tend"rs before 
entering into any contract for the execution of anv 
.work, etc. The work in the present caBe is tbe unloading 
.work. 

Counsel's attention is also invited to sec. 556 (2) of 
<the Act-empowering tbs Corporation to seli, lease or 
otherwise transfer on sucb tar IDS as they may think fit 
any land or building veated in them. 

The Square Mile property eonsists of land and fishenes 
h6longing to the Corporatiol1; One or tlie terms of the 
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proposal is t,hat the :an1oading work ~houlrl be performe,d: 
free of charge hy Bboba Naih Sen, 

Under the circumstances, Qounsel will be plerulsd" ro 
advise the Corporation whether or not t~(> 'J.hove pro­
posal ndmits of being Riven effect ·to, witboct calling for 
tenders. , 

Ol'lNION. 

Under section 556 of Act III of 1899, (ClauSfl 2), the· 
Corporation Jl!ny leMe GO such terms l1S they mr.y thillk 
fit any land v~ste(i in them. It seems to. me ch-a r that in ' 
making the settl ement of the Squaro Mile property, ,t,he, 

Corporation is granting n l ea~e thereof, nnd it is qnite . 
competent for them to make it a term of tbnt JeaS6 that 
the I ~ssee should ex&:nte certain work, vi::., unload the 
refu~ wa,ggons fre~ of chargo and pay the stipulated rent. 
Section 88 would not arply to such It c .. !s~. aud it i" not 
obligatory on the Corpomtion to call for tellders with 
reference to the unlOAding work uefore giving effect to 
snch an arrangement. 

S. P. SINHA. 

1st J U-1l .. 1908. A dv(lcate- Genl?T'(Jl. 

Sec 96. 
jqurl'" ~ . .,..,,,,1 

COllOmllf,"" 

Special Com~it!ee.'l, Rlanding, upalit.9 0/. Delegation oj 

I ... ml". <,f Dulies, P,:opel' Form of. 

CASE. 

Not available. 

OPINION. 

(Obtained in Conference.) 
(1) By sub-section (1) of section 96, tbe Corpora. 

Hon may, from' jime to . ti~e, by spetli6c _ resolution;. 
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'appoint a Spar-ial Oommi~tee to inquire ioto and :report 
-upon noy matter (to be specified in such resoluHoo) which 

is reserved by the Act for the dacisioo of the Corporation. 
Every resolution passed under 8UU's('ction (1) of 

·section 96 ~'l1lll forthwilh be communicated to all Commj,­
·,iolterl 1'I!Ji,zi fl!l in Cakn~ta a lld be repo,teJ 10 the Local 

Government. 
Every Special Committee shall conform to any iaetrlle­

,tio08 that may, from time to time, he given by the 

OorporaHon. 
Every Special C10rnmittee shall choo!e one of their 

"Oumhcl' to preside at their meetings, provided that the 

'Ohair man SURI! he President, of any Special Committee 

of which he is a. member. 
If, at llOy meeting, the President is not present at the 

time appOinted for holding the meeting, the membf.!r~f the 

Special Committee present shall choose one of their number 

to be President. oE lIuch meeting. 
Wb8ll aoy matter is referred io II Special Committee,. 

the Corporation may fix: a time within which the report 

·of the Special Committee thel·eon is to be submitted w 
the Corporation. 

All Proceedings of any Special Committee shall be. 
-subject to confirmation by the Corporation: provided 

that if the Chairmllo of the Corporatiou concnrs in any 
action recommended by a majority of the members ~f 
any Special Committoe, whether or not he ill a member 

of such Special Committel! , and considers that iooou­

ventenes would resnlt from delay in takiog ancb action, 

be may take lIocb "etion without waiting for confirmation 

hJ the Corporation of the ·Proceedin&:11 of the .Speoial, 

!lee. '6. 
~Md'''~ SpuUl 

l'~n"'"U", 
.I.<!J'IIII." of. 
( ~"I>I(L) 
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Committee: but, if tbe Corporation do not coo6rm the­
Proceedings of the Special Committ~e, such steps shan, 
be taken to carry out any orders palsed by the Corpora­
tion 88 may still be practicable. 

The Local Government are empowered to mnke mlee­
deolaring what proportion of elected Commissioners ana 
wbat proportion of appointed Commi!sioners shall be· 
nominated to be members of every or anJ Specia~ 

Committee: provided that every Special Committee­
sha.n be so COll8tituted as to COlltRjll IlOt less thun 01l6'" 

representative of the elected Commissioners and \Jne­
representative of tbe appointed Commissioners. 

The Corporation are empowered to make rules for 
regulating the conduct of business at meetings of Specia' 
Committees. 

(2). By section 96 (2), the Corporation may, from time 
to time, by specific resolution, delegate to a Special Com­
mittee, any oE their duties (to be specified in !:Inch resolution) 
which cannot, in the opinion of the Corporation, be 
properly performed at a meeting of the Corporation .. 

(3) Two readings of this 8Action are pnt forward, Dod 
which I may illustrate by an example taken from S60-

tion 150 of tbe Act. It is contended on the one ham. 

that the Corporation may, uoder section 96, appoint e­
Special Committee to inqnire into and report upon (a) the­
o.emption, either wholly or partially, from the con901iJated 
rate of auy buildinlt or land used for ~he porposes of 
public charity; (6) the exemption of the owner of any 
InK from the payment of the whole or any portion of the­
toDsolidated rate payable ia r66pee:t of suob bnt; (r-) the· 
esemptioa hom til. teatolidat.d rate of all bnildioge and 
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Illnds tbe anlJuRI valuation of which, as determined uuder 

ChapteT 12 of the Act, does not exceed twenty rnp8e1. 
And it is further contended tb~t sucb Special Committee 
mny he in the natore of a Standing Committee. whose 
duty it would he to inquire into and report upon any 
indivi,JulIl .case coming within tbose tbrAe mattera, whea 

SD('h individual case should a.rise. 
(4) It is, I nnderst:md, contended on the otber baud 

that. the Corporation has only power to appoint a Special 
Committ~ in sDch a OBse &9 the following, namely, tbat 
if at a meeling of the Corporation the qnestion is being 
di~cussed whether a bonse or land, say, No. 70, Cboww 
riught'B Road, if there be Buch II. number, should be 
exempted f'ithp.r wholly or partially from the consolidated 
rntt>, as being premises used for the purposes of public 
charit.\·, the Corporation may appoiut a Special Cootmittee 
for tbe purpose of inquiring and reporting to the meeting 
upon some apetJi6c matter which the meeting may deaits 
to know iu order to help it in coming to II. ooncluaioD 

whether the proposed exemption shall be granted or 
not. And it is further contended that such Special (Jom~ 
mittee, when it has inquired iuto and reported upon the 
matter referred to it, shall ceale to exist for any purpose. 

(5) I am of opinion that the tint cootention, above 
set forth, is more it! accordance with tbe provisioDs of 

section 96 of the Act Rod witb tbe constitution of the 
Special Committee, f&S laid down by tbat &E!CtiOD and 
is IL &Qund cootention. For linch ephemeral Committees, 
as are contemplated by the seoond contention 8et forth. 
above, it seems to roe that the elaborate provisions, ... 

to lie constitution a"d proceediug~ of the Special; 

Bee .... 
StaRdl"" ~f<l1 ......... 

LtVU1a, ,,/. 
(e<>I1td.) 
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Committees, contained in s6cHoD ' 56; "Would"-be ( out , o~ 

plnce. Nor would it, in my opinion, be Ileces~ary to 
obtain legislative sanctio~ to appoint such eplHlmeml 

Committees, nnless it werfl true that no public body in 
meeting can appoint a Committe.e for ~ho pnrpOst. of ~ivinl?; 
it information respecting a matter of fact as to which tllf~ 

meeting is not sufficiently-in"form.'ed, but which it is ·naces· 

aary or exp*"dient for it to kno:w in : order to come to a 

satisfactory conclusion on a matter .... hicb is beillp; discussed 

berore it. ' I am Dot aware that there is any authority for' 
that proposition. 

(6) Again)· the first contentioI! is mon~ in ncconlance 
with;t li6 provisiOIl ·of clause (2) of ~ect;ion- 96. TIle power' 

to deil>,!!:ate its duties given by that clause need not neces­
'sarily be given to a ~ommit'tee nppoilltcd nnder the first 

c1aose t.r that s('ction. The duties may be 'delep:ated to a 

Committee not appointed ' uuder thc first chiu;;e- of the 

section, but under tile ' second, and such duti('s Iliiglit 

necessarily in' many 'cases re'quire that the Committee 
whose duty 'it is to perform them sllOuld he in thEl J11lturc 

of Ii. Standing Oommitfee. But whethpr the (:ommittcfI be 

appointed nnder tbe 'first 'clause of the section or under tb e 

second, their nature is 'evidently the ' snffie, anJ all tbe 

p.ovisions regarding the constitution lind proceediup:s of 
Committees appointed 'Ilnder the second clause of the 

Section. equally app1}' to tbose appointed under" lh~ first 

bl.use thereof. _! ' -It 8eem~" to ml:l therefor~ " thntrif lile: COIJi­
mittells appoibfed ubdbr the "second clause of thA section · 

must in some clses he of the naturll of Standing CO'm": 

rnittees. " ito -follow8 that t~e Commitlees ' appoint~a under 
the '1:~t c1anse "of ,iMtion 96 may be of the" 8'Iltrle natore. 
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(7) The second question which I am asked to allswer 

involves the '(olm "of the resplutioDs hy which the Special 
Committees ·should be appointed. As to that I nm of 
opinion that the Corporation. when appointing tbe Specinl 
-Committees; should keep strictly within the words of 
section 96. The matters into which [l Special flommittf'6 
are to inquire into and rerort upon should be specified 

in the resolut.ion distinctly and not by reference. For 
instance take section 150 of thfl Act. I am of opinion ' 
that a Special Committee may be !,ropf'l"ly form(·J by a 
<resolution frllmed, us indicated in pllmgra.ph (1) but tllIl.t a 

resol ution a ppointing a COJ!!mittr6 to iuq aim inlo and report 
'tlpon all matters resel'ved to the Corporation by section 150 · 
()f tbe Act would not be a proper form of rl'soilltion. 

(8) The same with regard to the dele,galion by the 
Corporation of any of their uuties to a Special Comftlittee 

'lluder section 96, clulIs(! (2) of the Act. Thl! cla11se 
provides that the dutil'S shal! he specified in the rt'solntion, 
and it limits the dutie8 which may be d",Jegated to snch 

dulies so specified as callnot in the opinion oE the fJorrora~ ' 

-tion he properly performed at a meetiDg of the Corporation . 
'Tlie proper form of a resolution dell'gating the dulies of , 
the' Corporation arisinf:!; under a given spction of the Act· 
would be as follows ;-" That in the opinion of tile 
Corporation the foHowing dutie8 ....•. (naming tlUnl) ...... 

. cannot be properly performed at a meeting of the (1orpora­
tiOD, and that they be dflJe~ated to a Special Committfl6' 
COpsi8tillg of etc." It is not III roy opinion a 8nfficient or 
proper delegation of duties under 8eCltion 96, c111u8e (2), to 
do 80 by a resolution-"That'tbe Corporation delegate to 
ihe ...... Special COIDbtitt.ee the duties of ijle Corporation in 

Sec.9&. 
81 ... """" $po'dal 

t\,,~ .. «I« .. 
I.·".,/,I.¥ 0/. ' 

«,.",td.) 
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resped of 1111 matters ('(lming under tbeir COgnisaDct'I under'" 
lections .•.••. (naminq tIlt' 'ectioru) •••••• o' the. Act." It is. 
An incorrl'ct IIUt! insufficil'Dt. form fo' several reA8(lns: (1) 
becanse 8t'ction 96 ~ive8 DO power J the Corporation to 
delegate tllt'il' duties, generally, 10 :my Committee; (2) 

because the CorrorHtion iUll'e not come to IIDy r"solutio& 
that in their opinion the duties delegaieliare sueb 8S UO­

Dot be properly rerformed at ll. meeting of the Corporation; 

RDd (3) be<'IlUHl the duties dl'le,ented Rre notspecitied in 
the re.!!oiution, as they !:lhould be. 

(9) It is by no mt'81111 tASy 10 ~ny ",hilt is the precise­

meo.ning to btl nttnched 10 till'! word" dutif'@,"in st'ction 96 

of the Act. "Powers" and "duties" Are !!!,oken of 
Beparately throup.hout the Act: "powers" beinJ!' lZeupr:aHy 
spoken of M' pOWf'rS conferrf'd and to bf' f'xerci sea, wbile 
.. duUt·s" pre SpOkf'D of Ill! dulin impMf'd ond to be 

performed. Theonl,. exceptions, I cnn find, are in section 14 

,."hflre the collocation hns been VAried I tbi!'lk by mistake 
Rnd in section 35 (6 ) .·herf' the word" imposf'd" hoa baen 
omiltpd. But that" doties" alonf', Ill! oil!linjZuitthf'd from· 
"power," fire iotf'nded to he delf'gntf'd hy section 96, 

clause (2), is in my opioion I!bown by the f"ct that in 
!OOtion 95 the General Committee nre ~iven power to dele­
gate thf'ir powers or duties to t.he Suh-Oommittf't!l!, w bf'Tf'8If in · 
~tion 96 the de\"'IZRtion is expressly limited to dutieR only. 

(10) I mnet not be taken as I!ur~el!tinp; that poW us !Ire 
only cooferrf'd hy the Act or duties imposed by tboae 

eaction. only in which the word "po'VVers" or the word 
"dutin" is made Ule of. Whether a power bal! been 
ooof(ltred or duly impo&ed in any giVflD CltRe iR purely a 
qpf'Jttlop of oon,trllctioQ. The tiRe of tbe word" "hall ,. 
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would generally be connected with the imposition of • 
duty, but the performAnce' Of that duty might involve 
the exercise of a power. The use of thA word 
"may" would ~enemlly be connected with thA pxercilut 
of a power, but the el:ercise of the power mij!bt involve 
the performance of 1\ dllty. Alii), although the use 
of the word" mny "would genernlly be connect,ed with 
the exercise of A power, it might be so used AS to make 
it. 8 dnty to e:rercise that power. Used as it is in 
section 96, it is l"xtremely difficult to nefine e'Xo.ctiy the 
meaning of the word" doty," but I am of I)pinion that 
they are int ended to be such duties ItS do not involVfI 

he ex.ercise ()f any power oonferred hy the Act npon the 

Corporation. 
(11) I might illnstrate my mell.nio,ll: by R reference to 

the example I have used in paragraph 4. The po#er of 
e:lt'mpting lands or buildingll or hut s from the consolidated 
rate given by section 150 t.o the Corporation is given in 
such words as primd facie do not impose any dUI.y to 
exempt any building or land or hnt from the CODllolidated 

rate, either in whole or io part. Bot it may be Ilrgued 
that the power being given to a pnblio body is a power 
that is intended to be exeroised in a proper case, and that 
it is the duty of the Corporation to enquire into any case 
in which an application is made to them to grant exemp­
tion from the con80lidated rate OD the ground mention.d 
iii section 150, aDd to grant, that exemption if they con_ 
sider it to be a propflr 088& to do BO. Assume that thi. 
argnment is !otmd_I am not deciding that it is ~Dd 
that the owner No. 70 Ghowringhee Road has made an 
application to the Uorporation for exerpption frolQ ihe 

Bee . .s. 
Sta"dl"" liJ*lIll o. .... m ... , 

ug<>llf, .t. 
( ..... w." 
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consolidated rate on the grouud thai: the premilles are used 
exclusiv6ly for the purpo~e9 .oepuhlic charity. That appli. 
cation might, in the ordinary course, he referred to the 
proper Committee for inquiry and report. The duties-­
assnm~ng them to be dnties-of deciding whether the 
case put forward in the application he a fit one for exemp­
tion, and of deciding what tIle ~xtellt of the exomption 
should be, if it were a proper case for exemption, are 06t, 
in my opinion, duties which could he delegated to that 
Committee llnder section flG, claulI6 (2), because they are 
duties involving the exercise of 1\ power conferred by the 
Act on the Uorporation. The Committefl may 110 dortbt 
report. that the ease is a fit one [or I'xemption, nnd may 
recommend the axtent of the foxt'mption which the Cor­
poration should grant. But such rccommend'ltioll can 
only ~fl acted upon hy the Chai rman ill a case fanin~ 
under section 95, clause (12), wllich is made applicable to 
Special Committees by sectiun fiG, clause (3). In every 
other eaflp, the Corporation and t.hA Corporn.Holl alone must 
determine whether the ca~e is a proper one for exemption, 
and the extilnt of lIoch exemption, before any action cn.n be 
taken to exempt the applicant. 

l .have dwelt at some len gth on the question of delega­
t ion, becallse it is of gTE'at importance to the officers of the 
Corporation and to members of committees that powers ' 
which must be exercised by the Corporation itself should ' 
not he exercised by those who have no statutory authority 
to do so. Such an exercise might turn Ollt to be wholly 
inva-lid, and might lead to barrassing litigation, 

P.O'KINEALY, 

4th Feht'uarg .1.908: Advocate- Gen",~ll. 
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SurplU8 Land8, Loan· FUpd8. Bala'1l.ee of Loans /i'Hr 

to be treated. 

Not available. 

OPINION. 

The two questions wLich I havc g:ot to consitler are: 
(1) whether surplus lanJ ,~ can be acquired in connection 
with tho making of new 9tree18, under section 357 (~) 

of Act III (fl. C.) of 1899, as part. and parcel of the 

scheme for making new public streets anu carrying out 
draionge works; ono, if so , whether or not thll cI,tire cosi 
of the making of snch str !!-e t.~, includiug the cost (1f 

pnrchnBio~ the 81lrplus land, could ue met out of tue loao· 
fuods, t.hat is, mon flys borrowed under section 128; and. 
(2) if the loan fnods canoot ho so applied, ~:md(>r 

800tion 357 (2). iakf'n with section 128, can they be 80 

applied, in view of the provisioos of sections 110, 114, 
119 ami 126. 

I find from tho opinion of lIlr. O'Kinealy, duted the 
15th Febrnary 190,,) (pp. 61-64 of the printed" Legal 
Opinions and Rulings ") , thnt he considered tbat the loan 
~unds raised un tier section 128 coold probably h~ 
properly applied towards the ac.quisition of adjacent lands. 
in the case put in the first question Bct out above. The 
matter was not directly before him in ita presflnt sbape, 
and he was" not at all certain" that even in that case 
the lono fUDdii ooo·ld be so applied. I venture· to think.. 
that this. duubt is not justifiahle. Provisions in a statute 
enabling II. public body like the Corporation of Calcutta 

to udder.tak~ i.mp~ovemeota in .the ~~tY.ror the benefit of 

Sees US 
nil :167 

..<"!l" .. tII .... . ., 
b_,.pJioi ~ 

.... , DI 
L.o"N F"~rI. 
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the public should he liberally construed (Sf'6 L. R..28, 
Cb. Dp. 486, at p. 496). "When they have made a 
new Of' widened an old street, they will u"c63sarily have 
incurred a very great expense for which they can get no 
return. The Dew nnd improved street is dedicated to tl16 

public fmd (unlike a. railway) yields no profit to those by 

",hom it has been made. In order to meet this difficulty 
Rnd in order to enable the Corporation to ,.e-imhnrse 
dem.elet8, the COllr!w has bepn to authorise them to takl' 
-compulsorily, not only th" hllil,lin~s (or lands) actually 
necessary for forming the streets {If oth~r project"lrl 
improvements. bllt also other neigbbourio,l'!: lands all ,1 

'buildings, the value of which, and the proper mod~ ot 
dealing with which, the legi,lature con,idet's to be ronnecteil 

with and dependent upon the projected improvements. " • (l'er Cranwortb, Lord Ohancellor, in Galloway vs. The 
Mayor and Commonalty of London, L. R., 1. H. L. Cases., 
p. 34 at p. 45). There eRn be DO doubt that in enacting 
section 357, cl. (2), and cl. (5), the legislatuz'e had pre~ 
cisely the object 80 clearly pot forward by Lord Cranwortb. 
and I tbink section 128 authorises the Corpora.tion to 
borrow sums ot money which ma.y be required for the 
construction of works of So permanent nature, jaclulHn,\:!' 
the purchase of adjacent or snrplus lands "the value of 
which and the proper mode of dealing with which 1I.,·e 
connected with aod depend~nt upon the projEICted improvfl. 
meots." In my opinion~ tbere:(ore, it is undoubtedly wi thin 
the power of the f'..orporatioD to raise a loan in pnrsnance 
of a scheme for making an improvement of a permnue~t 
nature of which i~ is a part aud parcel to acqoire u rplns 
lands, with a vie" to reduce the total COl!lt of the workfl, 
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by selJillg the surplus Jands at II. profit. If the !Cheme 
originally framed docs not include the acquisition and 
8uhH'q1lent lIale of such surplus lanus, a question may 
arise wbether a loan raised under section 128 for snoh 
a &cherne can be applied at all towards the acquisitioD of 

such surplus lands, I do not think that there would be ILDy 

valid objection to Bucb II. course, provided the l.Iccessary 
sanctions under sections 128 find 357 nro obtained. 

Having regard to the above answer to the first question, 
~t is not necessary to answer the second. I m.lly observe 

that the words" municipal fnnds" are not used in the 
same sense throughout tbe Act III (B. e.) of 1899, and 
·tbis renders it difficult to answer the second question witt! . 
any degree of certainty. But I think there is little donbt 
that, so long as the purpose for which a loan lIas been 
rllised has not been completely carried out, DO' por~on of 
such 10lln should be applied towards au)' other object. 
When the purpose has been completely carried out and 
there is a balance of the 101ln left, that bal:lTIce mny still 

bs called the loan fund, but there is no particular tru st, 
.attached to it. It caunot be applied towards the payment 
of the particular loan of which it is the surplus, Illld' 

must therefore. in my opinion, form a part of the mnni~ 
cipal funds, though the Corporation Dlay, as a matter of 

sound finance, keep it separate; or, if it does not do so, the 
Government may. with regllrd to the next proposed loall, 
require that the unexpendfld halance of the previous loan 
must be deductfld out of the total amount proposed to be 
borrowed. I do not think that section 119 of the Act 
makea it eompubory for the Corporation to k'eep tbis 

monet invested permanently. Then woold be DO object 

SCC!I, U8 
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SMrpl'" La"'" 

~'" ~f 
£Mit l' .. ~..,. 

("""td, 



Sets. U8 
And /161 

d",/101JU'"" 

" SIIIrpllU Ln'f4. 
DlI! ~r 

l.<>a~ ~"'~,I •. 
«,,,,old .) 

Sec. 1 liZ ,I,; 
!:kb.. \' 1. 

MtfIlWT' Form, 
k~'1U oJ SUT< 

rl."roJ"p. 

[ 4~ I 

OPINION-{ Oon/!ld.) 

in doing BO, and it would virtua.lIy. amoll nt.to mnking ·'jt 
compulsory for the Corporation to borrow, thon gh it bad­
foods of its OWD. 

23rd March 1909. 
S : P. SINHA .• 

Advocate-GelleraL 

D ebenture FQI'II1-B~llejil of Burvioof'slUp. 

CASE. 

As to Municipal Debenture! Connsel's nttention is 
drawn to sec. 132 nnd Schedule VI of · the Calcutta. 
.Municipal Act referring to the fo~m <lnd effect of the 
debenture~< 

The debentures are made transferable by Bndorsement 
and tbe right to suo is vested in the holders thereof for the 
time ~ing. Connsel's attention is also invited' to sec. 45 
of the Indian Contract Act, 

Havillg regard to the aforesaid provisions of the Act, 
Counsel will be pleased to advise: 

(1) Whether a MUllicipal Dobenture can be issned to 
two or more persons joint~y with benefit of survivorship, 
i.e., to say to A, B, C, joiptly or ally of th elll. or the 
survivors or survivor of them? 

(2) Whether a debenture holder cau by ;elldorsement 
make the debenture payable ·to two or more persons jointly 
or either of them or tb e.survi:vors or survivor of them aod 
whether snch endorsement is binding on Lbo Corporation. 

OPIiuo~. 

(1) Having . regard to tbe form in Schedule VL I do­
not tbink .the Municipa.lity. call issue s.uch debeutJlres as i~ 
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cannot vary the Corm. H is desirable to get the form 
varied by the proper authority. 

(2) Yes. Thera is nothing to prevent sucb an agree. 
mt'Dt and the Municipality will get a valid disobu,R:6 

in pnying according to the tenor of socb endorsement. 

S. P. SINHA, 

20tl, Septllmbe ,. 1908. Advocate-GeTieTal. 

E.UJII/,tion 0/ Places of Public Charily (IT Wor,hil) from 

j(ates~ T esl lor a Plare of Pttbiic Cltarit./f. 

CASE. 

A qlLl"stion has arisen as to thtl determimltion of a sonnd 

:lud j ust Ilft ~is on which vnildings and lmllls, u8('d t"Xclusively 
for purposes of public worship Or ror purposes of Uphlic 

charity. should be t'xeml'ted , .. ither wholly Ill' partly, from 

tht> cODsolidateJ ralf' . 

The only section bearin,2' on this qUt'stion is sec. 150 
cl. (1 ) of the Calcutta Muni('ipal Act and lhe proviso 

thereto. 
It is to be notfld that rates whicll may be imposed are 

indicajpd in sec. 14 7 and Hie amounts Lherf'of to be 

fixed annual ly nnder sec, 148, and tbe sa id tates are 

levied 3sone consolidated rate undel' sec, 149. St'c, 124 
may also be referred to sl16wing as 10 how rates are fixed. 

Rf'ction 171 provj,l('s ~hat onp-balf of the consolhlated 
rate is ptlyabJe by tbe owner ftnd the other balfby the occu­
pier of nny lar:d or building as th <:l rein mentioned , 

Exemptions have hitherto been allowed either wholly or 
partly to schools, hospitals and other premises, ev~n wben 
6ucb schools and boepiblls It'vy !lome c'harges in sonle 

See. lit It 
8cb. VI. 

D<kIoI"'" , ....... , 
1J.1tfjIl d/ a.r­"_#'\1,. 

(e~old.1 

St(', no, 
B ... n'''' ..... ''­
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shape or otber, and are not open to the fubl1c free of 

eh.r,lre. 
Also parHlL1 exemptions have hitherto been aUowed in 

respect of hoildinp:lI, th~ whole of which is Dot used £o~ 
purposes of public charity bot only 1\ portion il being 80 

nsed, 1111 portion of a bui lding admits of being !pparatl'ly 

Rssf'ssed (t!id~ st'c. 155), 
]0 some ease!! the occ11pier's share of the rntl"!\ hRve 

been remitted. Whpfh er this is jl1stifhhle is doubtful , 
hllvinS!' rt'~ard to the fact that 6xflmption from the rate i ~ 

to be allowpd eithf'r wholly or particlly aDd not in rt'''pf''Ct 
of tb e own"r or ocoupiE'r's aha rf' of tho ralP. ,,'hich enn I)nJy 
bp del.erminpd when the building ha~ bf'pn :lsse~spil to lhp 

ralA!. 
There are otber eagpII also io wbich UU.' rorporntioo 

mnk~ Borne contribution to institutions f'4I1 ir:lJpnt to the 

Amount of tllp rates impolled on aDd r·nyohle in respect of 

the building. 
SomA Commissioners think thal nnless the whole of the 

hnildin,e: or bod is nspd pxc1nsivf!ly fo r pnhlic worship 
or for pnrposps of pnhlic charity, no f'xemption could 

be allo .... ed under sec. 150. Referenoe is 801icited to II. 

DOte of a Commissioner submitted bf!rewith. He raises 

four poiuts and refers to concrete cast's. 
It is to he noled that the proviso (a) to sPcHon 150 (1) 

refers to buiJdin,e:s or land in or on whicb rmy trade or 
b'QlinellB is canied on. Thereforl!, ir there be no trad~ or 
business carried on tbe rl'st of the premises 79, and 

82.2. Ohitpur Road, referred to io tbe paid Dote, it i. 
Dot quite clear .. by partial exemption should not he 
.11owt'd. 
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Point II referred to in the said note is with reference 
to proviso (6) to section 150. It is submitted that it is 
based upon the principle that if a ch[lrit.able institution 
derives rent or clln afford to pay rent, t.here is DO reaeoa 
wby snch an institntion should be exempted from p!lymeot 

of the consolidated rate. Points III (mil TV mn)' be con~ 
sidered to,ge thaT. 

As against the statement in the nob', i t is slIumitted 
ihat becanse a fee is charged it doe,; not necessarily 
follow that the school or institution i~ LlO~ used for the 
purpose of public charity. The fonnUI'lT of II (~ hari table 

,institution may provide for the iev}' in g of a rea.sonable 

fee for Ihe npkeep and maintenance of tile in stitutioll or in 

ihe absence of any direction the trllstp e.~ 01' othf'1' author­
ities of the school may levy a fee ia the ~ \XerC i ~6 or th eir 
discretion. Whether the fees realised he s llffic ient ~r the 
upket'p and maintenance or not is a ditfcrellt IJuestion. 

This impositioll of loes, it is submitted, does not niter the 
character of the institution. It will D6\wtheJess cOlltinue 

to be II public charitable institutiou. TiJ ll tesL to be 
_applied, it is submitted, is whethor it is being run on 
trading 01' business lin ps, in other words for profit or 

gain. 
There may be charitable schools where thel'f~ are a few 

-boys of the we~l-to-do c\:lss who pay fees, the majority 
<btIiuJl free pupils. In such a case, it is submitted, the 
-Corporation would be justified in exempting the building 
-or land wholly or partially as t.lley may think fit. 

Sometimf'8 queslion arisei\ regllrding buildings used 
el.c1nsively for pur~lose!l of public worship, rent beiQg 
paid either for the bnilding or for th.e land on which 

Btlc. 16& • 
.J.umpr.iM ,. 

1toI1H. 
Tul jr(r. 

l'I", .. t/"~ 
~"::r.' ,~ ) 
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the buildin~ stands, whether in .. case like this building 
shoc!d he e:a:empted from payment of the ra,te. 

Connsf'1 will he pleased to advise on the poin\B raised in­
the said Dot£' Bnd also whether a building used exclusively 
for purposes of pnblie wonhip. can be exempted from pay_· 
meot of the comolidnted rate under section 150 (I), when· 
rent is paid fOf such huilding or for land on which the­

boil ding stands ~ 

If it is held that the owner receiving: rent caDnot be 
exempted from pltymt!ut of the owner's share of the consoli­

dated rilte, CBn the occupier paying rent and using' the 
building exclusiv(>ly for pnrpOS6S of public charity (;I"im 

exemption from lmymf'nt of occllpier\ shnrf' of the 
consolidated rate ~ 

And genel'Ully tI S to til(' circulll &tancf's to be lakl'lI int< .. 

. consideration in al'rl~ ill~ section 150) (1) with th~ 
provi~os (a ) :lIld (I,). 

N ot(! b.'1 Babu B epi1i Chandra Maliik , a CommiSlioner. 

Before proceedillg to denl with the question whether 

particuJ:.r bllildin~s I1rtl to be exempted from payment of 
rates, the Uommitt~e should decide upon what principles 

tLe e)l.eml,tion is to he allowed. I would therefore propose 

tua!. before the Commiltee decides to exempt any buildiDlZ, 
the following points should be ~fttled:-

I. CliO 9. building btl partially exrmpled from pay­
ment of rates, if part of it only be used for charitable 

purposes? 
The CBSI' of premisrs Nos •• 9 and 82-2, Chitpore Roatl,_ 

in W lud No.6, is in point. In the above it is noted that 
.. a small part .of the /Zfollnd Boor is occupied b:r the-



[ .'3 1 
CASE-( Conid.) 

Viltrict 0ht.ritable Society." It is not known to wbat 

'08e the other part is u8sd. If the other part is 1I0t used 
for charitable purposes, I do not think the premises caD, 

under the law, be partially exempted. Section 150 of the 
Calcutta ltlunioipal Act lays down tbat tbe Corporation 
may, either wholly or partially, exempt from t,he consoli­
dated ralas BDy building or land used for purpose of public 
-charity, So unless the whole of the building i~ used for 
purpose of charity, the same canDot be exempted. 

Il. Can a rented house be wholly or partially exempted? 
In the easEl of premises No. 169, Dhllrrnmtoll. ~treet. the 

Loreto School pay rent to the Archbishop. Section 150 
'Provides that" building or land, iu respect of whieb rent 

is derived whether aOlch rent is or is not applied exclusively 

to purposes of public charity shall flot be deemed. to be 

used for purposes of public charity." 'l'he section dtakes 

·no re!ltriction regarding the party dllriving thll rent. 

Whenever rent is derived, no matter by whom nnd f'ven in 

-ease where the rent derived is ihelf devoted to public 

.charity, the building or land cannot be exempted. 

III. Can the premises of a school which charges fees 

-be uempted ? 
'A school which charges fees cannot be considered a 

-charitable instituti(.ou. Tn this cOllnection the reasons noted 

in the list for exempting the Metropolitan Institution 

(Ward No. -1) and Mohamed Laik Jnbil ee IostitntiOD 

(Ward No.9) may be examined. The reason for exempt. 

iug the former ia that" it . is An educational institutiou 

and maintains a number of free and hRlf·£ree studeute," 

while that of the ather is that "it imparts cheap 

-eduCation to Bindu and Mobamedan youths." The same 
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rea80D may be applied for the exemption of .U privat& 
schools and collegf>8 in Calcutta. Unle8ll the school it 
entirely a free ODe, the bni1din~ in which it is placed can 
hardly be said to he used for purpose!! of public charity. 

IV. eBO IIny institution where any fee is charged to tbf' 
inmates he exempted? 

The calle'S of Sailors' Home and Seamen's Iuetitute are 
in point. If fees are charged to the inmatel, the huilding 
is, in my opinion, Dol u~ed for public charity. 

Tn conclusioD, I Deed only add that bnildioJ!:8 or lAnd 
used for purposes of public charity may nnd Dot IlnalllJt 

e:a:empted by the Corporation. So in exercising the di$~­

eretion vested in the law, thtl Corporation should examine 

the Rccount s of all tlit' institutions asking for exemption 

from I'ates. Befort> granting further exemption the 
• u,mmittee ~houltl ctlll for the accounts of nil the iostitll~ 

Hons that have been already exempted. 

With the above objt'cts in "iew I would suggest to the· 

Committee to re('onsider the resolutionurrived at in the first 

meeting, fil'st of all tnking the Advocate-G eneral's opinion. 
Aaestor't Qutlliont. 

Whether a uuildinl{ used exclusively for purposes of 

pnblic worahip can be exempted from payment oE the 

consolidated tate nn!ler section 150 (1) when rent is paid for 

sncb buildings or for land on which the buildins;s !ltand ? 
In the above cases, if it is beld that the owner receiv· 

iog reot cannot be exempted from payment of the owner's 

share of the cOllsolidat£'d rate; 

Can the occupier paying reot and using the buildings 

exclush'ely for pUrp08f'8 of public ~harity. claim exemption 

from payment. df occur;pr'", share of the consolidated rate?' 
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HeCore aD8werin« the qoestioos put in the Commi88ioDer', 
note aoel the case, I should like to observe generaity 
that it is Dot ,possible, even ir it 'Wert! desirable, to lay 

down any hard-aDd-fast rule in aecordauOEI with wMch 
tbfl Vorporation should exercise its discr~tion under 
section 150 , Act HI (B.O.) of 1899 to exempt from 
assessment hoildinp;~ 01' land~ used for purposes of public 
charity. Each case should be dealt, with 00 its indivi­

dual merits and as it arises. 
As regards what are purpoe8e of public charity. [ think 

tbe safest guide is to follow the cases decided in En~laDd 

onder the Statute 43 Eliz. O. 4, commonly called the 
Statute of ]!;\izllbetb. The purposes ",hi~b bave been 
beld charitable uoder that Statute may be grouped under 

four heads; (1) the relief of poverty, (2) education, (3) tbe 

Rd"ancemenL of religion, (4) other purposes bene6~at to 
the comfUunity not falling UDder any of the preceding 

bends a011 conveniently termod general public purposes, 
See Tudor on Charities, 4th Edn., p. 37. hi! tatiool for 

t.he promotion of the f\Qove objects are public chuitu.ble 

institutions, though fees may be charged. The test is 

whether t.he object is gain or profit to be divided among 
the memht'>rs of the institution or the provi8ion of funds 
for tbe bene6t of the institution itself. In the fanner 

eMe it is not charitable, in the laUer it is. 
Taking now the questions in the nott', in their orde~, 

my answers are as follows :-

1. Havio/{ re~ard to section 150 of the Act I think 
tbe Corporation has the power to exempt wholly or 
parHally a building wbich is used partially [or charitable 
purposra. The word" exclosively" usetl with reference io 


