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PART L

SgrLect Dxcisions or rHE Hiem CourT, CALOUTTA.

Appointments of less than Rs. 200 a month subject to
annual sanction. Appointment by Chairman of Officers
and Servants for more than a year ultra vires.

KepArR NATH BHANDARY
vs.
CORPORATION.

Babu Kedar Nath Bhandary was a Drafting Assistant
in the Secretary’s Office. His services were dispensed
with in 1906 on the reorganisation of the Department and
the consequent abolition of his post. He instituted a suit
against the Corporation for compensation and damages for
wrongful dismissal, alleging that when he took up the
appointment, Mr. R.T. Greer, Chairman of the Corpora-
tion, gave him an assnrance that he would be kept on for
at least 7 or 8 years, and he could not therefore be sent
away before that period expired.

Held, That the provisions of Sec. 15 of the Calcutta
Municipal Act do not apply to the appointmemt of
Municipal officers and servants whose appointments are
expressly provided for by chapter VI, and that ander
Sec. 65, appointments on less than Rs. 200 a month are
subjeot to an sunwual sanction by the General Committee
and any appointment made by the Chairman exceeding
this sadotion is alira vires.

[ Fletoher J.,21-5:075 L L. B;, 34 Oal, 803 ; and 11 0, W, N. 801.]

Bec. 65.
Tenyre of
Appointments
by N,

Kedar Nath
Bhandary

s,
Qorporation.



Bec. 73 ()
a0t attachable,

Munna Lall
Parruck

va.
Corporation,

Secs, 88 &566.
Luoase 1t Contract,
and Tenders if
TECCMATY .

Jogendra Nath
Mukhutd

ve.
Corporation.

L2
Provident Fund money not liable to attachment.

Berr Moxwa LALn PARRUCK
8.
FRrED. GAINSFORD & ANOTHER.

A suit was instituted against the defendants, who were
the Sacretary sud the Chief Aocountant of the Corporation,
for the reeovery of certdin sums due from them. Pending
disposal of the suit the Trustees of the Corporation Provi-
dent Fund were prohibited by au order of the Court from
paying to Gainsford the amount due to him from the
Provident Fund. The Trustees thereupon appealed for
the modification or cancellation of the order on the
ground that the Fund was not liable to attachment,

Held, That as the provisions of the Provident Funds
Act IX of 1897 (and consequently the amending Act IV
of 1903) were made applicable to the Corporation
Provident Fufid by Government Notification of the
8th July 1902, the Fund was not liable to attachment.

[ Harrington J., 8-8-08 ; 12 0. W. N, 638.]

Lease of Square-Mile. Agreement for lease if a.contract.
Calling for tenders if a legnl meoessity.

JogeNprae NatH MUgHDII
s, -
CORPORATION.

Bhobo Nath' Sep who had been the lessge of the
Corporation property known as the Square Mile since 1879,
made certain proposals’ in 1906 for a re-settlement of
the proparty with bim for 20 years. A Special Cemmittee
of the Corporation ‘corsidereéd thege proposals together
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with the several offers which had been received. They 8.ce. 88 &586.
recommended that the lease and the contract to unload “ms femiersds
the refuse should go together, and that the lease of the- Tontd.
Square Mile should be granted to Bhobo Nath Sen for
22 years, it being one of the donditions of the lease that
the lessee should unload the refuse waggons at the Square
Mile without recewmg any, payment -for it from the
Corporation. The Committee decided that no tenders
need be invited. The Special Committee’s report wgs
confirmed by the Corporation in due course.

One of the applicants for the lease of the property
was Jogendra Nath Mukherji. He and another ratepayer
obtained a ruale to show cause as to why the Chairman and
the Corporation should not forbear from accepting the offer
.of Bhobo Nath Sen until after tenders had been invited
in accordance with law, and why the General Committee
should not advertise for tenders for unloading the refuse
waggona at the Square Mile and for the lease of the
property. It was contended on behalf of the Corpora-
tion that the lease of land and the contract for unloading
related to one and the same premises ; that by Sec. 556
the Corporatigp gould jease their properties ox any terms
they thought fit, apd that in the present cage they sought
to grant the lease to Bhobo.Nath Sen in consideration of
his undertaking te unload, the refuse for nothing, and
paying them, besides, Rs. 1,01,500 in 22 years; that
(1) a covenant im a lease that the lessee should do some-
thing is none the less a Tease, (2) Sec. 88 of the Calcutta
Municipal Act bad no application because (a) the work
was not being executed separately, (3) the words af the
sectign did not eover a case like this, and (¢) similar
sectionsdn_ the Public ‘Health Act had bven held to be
merely directory and mot obhgatory.



Secs, 88 & 556.
Lease iy Comtract,
and Tenders if

Bec. 841,
Bncroachment,

Corparation
»a8.
¥madul Hug.

A %]

' Held, That the Corporation had power to léase any
property vested in them on any terms they thought fit
without ealling for tender in that behalf ; -

That although a covenant In or’ih respect of a lease
is a contract, yet, if the same relate Yo the demised
premises and be not independent of them, then, in that
case, the contract in the covenant does not come within
the meaning of Sec. 88 so as to make it obligatory on the
Corporation to call for tenders. :

[Woodroffe, J., 13-8-08 ; 13 C,W.N. 129.]

Encroachment, Projection, “ Fizture,” und_. Qbstruction on
Publie Street.

CORPORATION
fs. .
Iapur Huq.

Imadul Hugq is the ewner of premises Nos. 40, Gopal-
nagar Road and 32, Chetla Road. He or his predecessors
built a verandah adjoining their homse, and the pillars
supporting the verandah were sunk down into the soil
between the street and a drain which runs between the
street and the front of the premises in question. The
drain was covered up ; there was a platform upon it and
the verandah projecting from the house and attached to
it was supported in the manner indicated above. Notices
were served under Sec. 341 of the Calcutta Municipal

“Act for the removal of the encroachments, but the

parties contended that the structure was not a fixture or
projection within the meaning of the section and that
they had acquired a valid right to it by reason of adverse
possession for over 30 years. They applied to the Muusif
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of Alipore for en injunction against, the Corporation which  sec. 841,
was granted. The Munsif’s decision was upheld by ‘the Wﬁ“
Subordinate Judge of the 24-Perganas. The Corporation N
thereupon appealed to the High Court.

Held, That the struc;ure in questiop was a fixture and a
projection, encroachment or obstrnction over or on a
public street. '

[Maclean, C. J., and Holmwood, J., 17-6-07 ; L.L.R., 34, Cal, 844.]

Building erected without sanction, Notice under Sec. 383  Secs. 388 &

e . S 449.
not a condition precedent to passing Demalition order. Buldinge.
Notuwee begore |
Demolition order
SusarmMover Desr, Petitioner, W
| vs.
CORPORATION.

An application was made to the Municipal Magistrate
for an order upon the ‘petitioner to demolish a corrngated
iron shed with mat walls erected without sanction, The
petitioner admitted the erection of the building, but urged Susarmoyas
that as it was erected long ago and did not cause incon- .-
venience to the public it should be allowed to stand. The
Magistrate found that the building did cause inconvenience
to the public and contravened the provisions of Sec. 368.
He therefore directed its demolition. The petitioner
thereupon appealed and it was contended on her behalf
that the Corporation issued a notice under Sec. 383 which
was replied to and that she was not given an opportunity of
-showing cause or of appealing to the General Committee,
Held, That no notice under Sec. 383 is necessary before
an order under Sec. 419 directing the demohtxon of a
‘building can be passed.
{ Bampini and Sharfuddiu, J. J., 20.12-07; 12 C.W.N, 270.] -
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e,
Corporation.
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Bustee Impyovement. Rep;orta'ng Officers if necessarily to be
Municipal Servants. Owner’s objections to proposed Plan
how to be made. Amendment of original Plan. General
Committee’s power to proceed under Sec, 400 or Sec. 206.

ATAarRMANI Dasr
vs.
CORPORATION.

The General Committee defined the external limits of
the bustee at 34, Corporation Street, and took action ander
Sec. 406. They caused the inspection of the bustee by the
District Medical Officer of the Corporation and by a Civil
Engineer who was nota permanent servant of the Muni-
cipality. These persons submitted a report alone with a
standard plan. Notices were then issued on all owners
including Asmutennessa Bibi, the Vendor of the petitioner.
On objections by the petitioner’s vendor and one Abdul
Samad, her neighbour, a Sub-Committee decided that a
certain proposed road in the original plan should be
deflected so as to save the masonry buildings of Abdul
Samad. The original plan with this modification was
approved by the General Committee on the 29th July
1904, and a written notice under Sec. 408 was then served
mpon the petitioner’s vendor, Asmntennessa Bibi. As-
mutennessa was prosecuted for non-compliance but
acquitted, as she had sold the bustee to the petitioner.
The General Committee then caused a notice under
See. 408 to be served upon the petitioner and she was
prosecuted for non-compliance buft acquitted on the
ground that the standard plan, containing an unauthorised:
modification, was not the standard plan as approved by
the General Committee. The mistake was rectified and
the matter was placed before the General Committee and:
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the issue of a fresh notice under Ses, 408 apon the peti--

tioner was ordered. A notice was then served upon her,
but she failed to comply ; hence a prosecution was started?
The contention on her behalf was :-—

(1) That the plan was prepared so far back as 1904
and the proper course would have been action under
Sec. 400 and not under Sec. 406 ;

(2, That the Engineer appointed under Sec. 406 not
being an officer of the Corporation the report submitted
by him and the medical officer was bad in law ;

(3) That the approved standard plan having been pre-
pared in 1907 could not be said to have been prepared
within 6 months after the receipt of the report which was
dated the 2nd February 1904 ;

(4) That the deflection of the road was saved merely
to avoid expense and not for the parpose of improving the
bustee and ‘that it was therefore mot an act which the
Committee were empowered to do under the Municipal
Act. :

The Municipal Magistrate overruled all the above
objections, and convicted the petitioner who thereupon
appealed to the High Court.

Held, (1) That the law gave the General Committee full
discretion to proceed either under Sec. 400 or Sec. 406.

(2) That the plan would not become bad in law
because one of the reporting officers was not a servant of
the Municipality ;

(3) That the pelitioner was not entitled to a fresh
notice with regard to the deflection of the road in order
to enable her to urge her objections to the deflection. The
law contemplates that all persons interested will be present
before the sub-committee and will present not merely their

own objections to the scheme, but also any objection whioh:

Seca. 406,
408 & 409.
Bustes

Impropement.
R
?om .
Obgections o
and amendment -

Contdsy



Eecs. 406, 408
& 409,
Bustee I'mprove-
t

ment.
Certificates of

urgency of
Tmprovements.

Gour Harl Ehan
i,
Corporation.

{381

they have to any modification of the scheme on the objec~
tions raised by others. 1t is the duty of each of the
interested persons to ascertain what the various objections
of the other persons are and then to oppose those objections

. if necessary and

(4) That under the Act the Committee had the power
to sanction any amendment of the original plan even
though for the purpose of avoiding expense and not for
the purpose of improving the bustee.

[ Brett and Kyves, J.J., 10-8-08; 12 0. W. N, 1116; and 8 Qal , L. J. 507.])

Bustee Improvement. Certificate from Reporting Officers
regarding urgency of Improvements necessary for action
under Sections 407 and 408.

Gour Hari KuaN
vs.
CORPORATICN.

The petitioner was prosecuted for non-compliance with
a notice under Sec, 408 for improving his bustee and was
fined. He appealed, one of his grounds being that the
eertificate referred to in Sec. 406 (2) not having been
annexed to the report submitted by the two officers who
inspected the bustee, the proceedings of the General Com-
rittee on the said report were bad in law. The contention
on behalf of the Corporation was, that inasmuch as all the
improvements required were urgent, no ce:tificate was
necessary.

Held, That while Secs. 400 and 405 provided for the
gradual improvement of bustees, Secs. 406-409 related
to cases of emergency; that the certificate requmired
ander clanse 2 of Sec. 406 was both for the necessary
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improvements which were urgent and for those which
were not, and that Secs, 407 and 408 which empowered
the Jdeneral Committee to approve of the standard plan
and issue notices related to urgent improvements.

That as in the present case no certificate was attached
and it was not shown that the improvements indicated were
urgent, the procedure under Sec. 408 would not apply, and
that it was only in cases where a certificate is attached
that the improvements are urgent that the General Com-
mittee may proceed under Sec 408 and give notices and
may prosecute owners for non-compliance.

[Mitra and Fletcher, J.J., 20-8-07. Unreported.]

Bustee Jmprovement. Prosecution jfor non-compliance with
notice. Liability of a co-owner. Jurisdiction of Sessions
Judge of 24-Perganas.

Emaparn HaqQ
V3.
CORPORATION.

The petitioner was served with a notice under Sec. 408
and was subsequently prosecuted and fined for non-
compliance. He appealed to the Sessions Judge of the
24-Perganas ; his objections among others, were that the
suit was barred by limitation and that one of the properties
was not a bustee ; that another did not belong to him ; that
with regard to a third he was only a part owner and that
notice should have been served on all the owners. The
Sessions Judge referred the case to the High Court with a re-
commendation that the conviction and sentence be set aside.

Held, That complaint of the offence had been made
within the limit allowed by the Act; that the property

(concld.) .

Emadal Haq
8,
Corporation.
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o be supplied.
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¢ by

work
Corporation.

Fakher Mohal
Bahoha

Corporation,

[ 1 ]

in respect of which the two privies had to be wade was
bustee land and belonged to him; that as a co-owner
he would be liable to comply with the requisition ; that,
unless the Municipal Magistrate of Calcutta bad a Court
situated within the local limits of the 24-Perganas it
was doubtful if the Sessions Judge had any jurisdiction
in the matter, ‘
[Ormond and Holmwood, J. J., 8-5-06, Unreported. ]

Bustee Improvement. Notices under Sec. 408. Owner’s
default and suggestion to take action under Sec. 409.
Insufficiency of time.

Nawap FAgEER MOBAL SAHEBA
U8,
CORPORATION.

This was with reference to the improvement of the bustee
at 3, Koylasarak Lane and 6, Koylasarak Road. Pro-
ceedings were commenced in 1903 and the final notice
under Sec, 408 was served on the 23rd December 1905.
After the service of the notice the petitioner’s son made a
suggestion that the General Committee might take action
under Sec. 409 ; this was rejected. He subsequently com~
plained that it was difficult to remove the tenants. Even-
tually the petitioner was prosecuted and convicted. She
tbereupon appealed.

Held, That the General Committee did not commit any
irregularity nor did they act improperly in declining the
suggestion for action under Sec. 409.

That if there was any difficulty to remove the tenants, -
reference should have been: made to the Court of Small
Oauses :
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That sufficient time had heen given and the Corporation ﬂﬂci- 0303 &
had done all that the law required except perhaps that copy “g;uue:m
of the plan might have been sent to the petitioner before Standard Plan

to be supplied.
notice was given ; this, however, was not very material, s
[Mitra and Holmwoud, J.J.. 10-12-06, Unreporied.] (mem.i"‘

Bustee Improvement. Ezecution of work under Sec. 409 5% 408, 403

& 413.
in case of default discretionary. Court's interferemce Bustes Improve:
only in case of error of law or violation of procedure. amivy”

; 2 o Corporatioh
Time limit under Sec. 413 for making improvements. B L pitdsend

Hapiee Cassim MAMOJEE
8.
CORPORATION,

This case related to the improvement of the bustee at
62, Machua Bazar Road. Proceedings were commenced
in 1904 when the property was in the hands of a
Receiver. In December 1903, it passed on to the petitioner ~Hagice Cassim
who became the owner within the meaning of the Act,
Notice under Sec. 408 was served on him on tha 9th
January 1906, and he was required to make the improve-
ments as indicated in the plan within 3 months. He
failed to comply and was prosecuted and fined on the
6th February 1907, by the Municipal Magistrate. He
thereupon appealed to the High Court, his contention being
(1) that the case having been one which required expedi-
tion within the terms of Sec. 406, the General Committee
might, on the owner’s defanlt, have executed the work
itself within a reasonable time under Sec. 409, and (2)
that the notice under Sec. 408, was served on him without
his having been given an opportunity tg object to the plan
as provided by Sec., 407.

V.
Corporation.



Becs. 408, 409
& 418,
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Improvement.
Execution of
work by
Corporation
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{concld )

Secs, 408 &
419.
Buatee
Improvement.
Frozecution after
Budee ceasing
ty be.

Amnash
Chandra
Ganguli

8
Corporation.
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Held, That it was diseretionary with the Corporation
under Sec. 409 to itself execute any improvements under
Sec. 409 and no Court could compel them to take
action under the aforesaid Section ; that the Court of Revi-
sion could interfere with the order of the Municipal Magis-
trate only if there had been any error of law or viclation of
procedure as laid down by the law; that though Sec. 413
lead the Court to suppose that 2 years is the ntmost
period within which the Corporation must take action
under Sec, 408, it could not be said, regard being had to
the facts of the present case, that the (*orporation exceeded
that period, and lastly, that the petitioner had ample
opportunities to object.

[ Mitra and Caspersz, J.J., 38-5-07, Unreported.]

Bustee Improvement. Prosecution, after Bustee ceasing to
be such, for failure to make Road as in Standard Plan
if legal.

ABINasHE CHANDRA (FANGULI
v8.
CORPORATION.

The petitioner, as owner of bustee at 82 and 83
Ripon Street, was, on the 29th November 1904, served
with a notice under Sec. 408 to make certain improve-
ments according to the standard plan. He was prose-
cuted on the 24th December 1905 for non-compliance
and fined Rs. 10. In the meantime, and before the con-
viction, he had .removed all the huts and obtained sanc-
tion to erect a masonry bnilding. The sanction, it appears,
was clogged with. the condition that a certain road shown
in the standard plan should be made. The building was
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erected on the 10th May 1907, but the road was not made,
He was prosecuted for failing to comply with the notice
of the 29th November 1904, and was, on the 26th June
1907, sentenced to pay a fine of Rs, 5 a day for 3 days.
Against this order he appealed.

Held, That after the erection of the building the land
ceased to be bustee land and the provisions of Sec. 408
ceased to have any operation.

That there could be no conviction under Sec. 408 for
not making the road according to the standard plan when
the land had ceased to be a bustee land.

That the proviso to Sec. 419 relied on by the Cor-
poration and the Magistrate does not empower the prose-
cution of a bustee owner nor does it compel him to make a
road according to the standard plan, after it has ceased to
be a bustee.

[ Mitra & Fletcher, J.J. 15-8-07; 12 C'W.N. 72.]

Bustee  Improvement Notice. ' Prosecution for mnon-
compliance, ~Limitation of Time. Ljfect of Notice
under See. 419 in enlarging time after commission of
offence.

Kumup Kumarr Dast
V8,
CORPORATION.

On the 3rd March 1906 a notice was served under
Sec. 408 on the petitioner i» improve her bustee at 109-1,
Russa Road, North, within three months. This period
expired on the 2n1 June.

On the 21st June 1906 she was told she would be
prosecuted if she did not show reasonable expedition,

Secs. 408 &
419,
Bustee
Improvement.
Prosecution after
Buastee reasing
to be

(uoncl-t.i.)

Becs. 408,
419 & 631.
Bustee
Improvement
Notice. Lunita
fion of Time.

Kumud
Kumari Dasi
4

Corporét‘lon.
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Secs, 408, On the 2nd July, 1906, she gave notice under Sec. 419

ALLS8L  of her intention to remové the bustee.
Fotiee. On the 13th August, 1906, she was granted time till the
L( ﬁm{-d:q 2nd January, 1907, to carry outithe required improvements.

On her failure to do so she was prosecuted for failure to
comply with the notice of the 3rd March, 1906, and
convicted by the Municipal Magistrate, She thereupon
appealed to the High Court,

Held, That the notice having expired on the 2nd June,
the offence was committed on the 3rd idem ; )

That ander Sec. 631 the prosecution should have been
institated within three menths from this date and having
been instituted more than three months after the expiry of
the notice it was barred by limitation.

That the notice under Sec. 419 having been served after -
the offence had been committed could not have the effect
of enlarging the time by six months and that such a
notice if to be effectual must be served before the com-
mission of the offence.

[Mitra and QCaspersz, J.J., 5-6-07; 1,L,R, 84 Cal. 908; and 11
C.W.N. 1096.]

B:ﬁg;n:*;;w_ Building sanction obtained on misrepresentation. Magistrate,

e if competent, to make an order confiscating the sanctioned
teomn. . . .
o Plan filed in Court and precluding construction of

Building according to such Plan.

NoegeNDRA NATH SADRHAN
8.
CORPORATION,
N khan ™ Proceedings were instituted under Sec. 449 and the
Gorporation, ~ Magistrate was asked to make an order directing that the
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building erected by the petitioner or so much of it as had
‘been uplawfully executed be demolished or altered to the
satisfaction of the Magistrate. The Magistrate while
holding that there was no ground for making such an order,
found that the sanction to the plan had been obtained by
misrepresentation and fraud, and therefore considered that
be could preclude the petitioner from building on the
sanction obtained. He therefore ordered that the sanc-
tioned plan filed by the petitioner be not returned to him,
The petitioner thereupon moved the High Court.
Held, That the Magistrate was not competent to madke
an order of that description,
[ Woodroffe and Mookherji, JJ., 18-10-05 : 3 Cal., L.J,, 138,]

Buildings. IHeight of Building facing a street and an open
Platform. 457 angle whence to be drawn.

SHEoMALL GOENEA
VS,
(CORPORATIUN,

The petitioner was the owner of a dwelling house
situated in Bysack Lane—the eastern portion being

assessed as 10-2, Bysack Lane and the western portion

as 7, Sobharamm Bysack Street. In 1898 or so a five-
storeyed building was erected, partly on the western and
partly on the eastern portions. In 1900-1901 a three-
storeyed building was erected on the remainder of the
eastern portion and the owner was prosecuted on the
ground that the building in question intersected a line
drawn from the opposite side of Bysack Lane at an
angle of 43° and that Rule 2 of Sch. XVII had been
contravened. The defence set up was that the 45° line

See. 449,
sanction obiatned

on.
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"shotld b& considered as drawn from the further or southern

side of the open public bathing platform opposite. The
Magistrate held that the defence was true in fact and
sound in law and therefore acquitted the petitioner. This
was in 1902, In February 1907, a fourth storey was
added to the three-storeyed building, directly opposite
to the aforesaid open bathing platform, The total height
of the premises was 53 feet 6 inches only and the width of
the roadway 31 feet, the set-back allowed by the petitioner
61 feet and the open space occupied by the bathing plat-
form 24 feet, altogether 61} feet. When the work was
almost completed a notice was served under Sec. 451, where-
upon the petitioner stopped the work and endeavoured to
obtain sanction. Sanction was, however, refused on the
ground that the open space occupied by the bathing
platform ought not to be taken into consideration in
calculating the height. The petitioner’s submission was
that he relied on the decision of the Municipal Magistrate
in 1902. The petitioner was prosecuted ; the Municipal
Magistrate ordered that he should demolish the fourth
storey within three months and fined him Rs, 50 for
disregarding the notice under Sec. 451. The petitioner
thereupon moved the High Court.

Held, That in determining the height of the building
the angle of 45° must be drawn from the street alignment
on the side of the street, and not from the side of the
platform farthest from the street.

[Brett and Ryves, J.J., 21-8.08 ; 13 C,W.N. 74.]



[ 17 ]

Licenses. Liability of a Lime Trade Licensee under

Sec. 198 to take out a separate license under Sec. 466 to
Sto re Lime.

Berin Berary (GHOSE
vs.
CORPORATION.

The petitioner was carrying on a lime business, with
another, at 6, Munshi Bazar Road. He had been granted
a local license under Sec. 198 for his lime trade. He had,
however, in the course of his business, storad quantities of
lime in the above premises without taking out a separate
license under Sec. 466. He was prosecuted and convicted
by the Municipal Magistrate. He thereupon moved the
High Court. The coatention on his behalf was that the

storing of lime was only auxiliary to the lime trade and it

was not necessary, therefore, to take out a separate
liceuse under Sec. 466. F. _ ance, a counsel or Vakil,
it was argued, was not liable to take out a license for his
profession as well as for keeping a chamber.

Held, That the purposes for which licenses under
Sec. 198 and those under Sec. 466 are granted were widely
different, and that a lime trader who kas obtained a license
under Sec. 198 is not exempted by Rule 7 of Sch. II
from taking out a separate license to store lime under
Sec. 466.

[Stephen and Coxe, J.J., 8-6-07; L.L.R., 34 Cal. 913; and 6 Cal
L.J, 183.]

Hecs, 466,
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GaANEsHE Das alias Ganesayam Das ANpD BEaGAwWAN Das

VS

Tae CoRPORATION OF CALCUTTA.

The circumstances out of which this rule has arisen are
as follows :—

Baboo Bansidhar, the owner of the part of the premises,
No. 67, Shibu Thakuar’s Iane, obtained sanction for
reconstruction of his portion of the building. In con-
structing the building, Bansidhar deviated from the sanc-
tioned plan by building a third storey and a verandah on
the third storey four feet six inches higher than what was
sanctioned. Proceedings were accordingly taken against
him under Section 449 of the Calcutta Municipal Act, and
he was ordered, on the 13th of June 1907, to remove the
roof of the verandah on the third storey on the road side

* which would provide a set back of four feet six inches so

that the road angle could not cut it. The present peti-
tioners, Ganeshyam Das and Bhagawan Das subsequently
purchased Bansidbar’s interest in the property and
submitted apn applicalion accompanied by a plan to
reconstruct the building. This plan was sanctioned. The
petitioners are stated to have pulled down the whole build-
ing and proceeded at once to rebuild it. It appears that
while the alterations were being made, a notice was served
upon the petitioners on or about the 12th of Angust 1908,
purporting to be under Section 451 of the Act requiring
them to stop the work, bit in spite of this notice the
building was completed.

On the 23rd of November 1908, the President of the
General Committee applied to the Municipal Magistrate
to take action under Section 449 against the petitioners.to
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demolish the unnmthorized coustruction and, on the 20th - Awepps,
of April 1909, the Court ordered the petitioners.to demo- mg
lish the roof of the verandah in the third storey, or in the sancseaing iar
alternative to demolish so much of the building as had (Eomta.)
been constructed in deviation from the sanctioned plan
within one month. _
The petitioners obtained a rule from this Court to have
this order set aside.
The first ground taken is that the revival of the pro-
ceedings in the circumstances set forth was without juris-
diction. The third ground is that the Corporation having
distinetly waived their objection to the said deviation at a
time when the petitioners began to re-erect a portion of
the building in accordance with their sanctioned plan were
not at liberty to revive the proceedings; the fifth ground is
that having regard to the length of time that has elapsed
and the deviation of the angle being a negligible quantity,
the learned Magistrate in the exercise of the discretion
vested in bim should not have ordered the demolition.
The argument on the first ground umonnts to this that,
under Section 449 of the Act, two courses only are open
to the Court, first to order the owner to make the altera-
tions himself within a given tinie or secondly to.direct the
Manicipality to make the alterations at the expense of the
owner, whereas in this case the Court orders the owner
bimself to make the alterations within a given time, and if
the owner fails to comply with the order, the Corporation
may proceed under Section 580 of the Act as was done
in this case, Those proceedinys were withdrawn and it is
argued that it is no lenger possible for the Municipality to
enforce the Magistrate’s order under Section 449.. Although
we do not think there is much force in this argument, yet
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it is anoecessary to discuss it becaunse, as a matter of fact,
it is admitted that the present petitioners after pumhasing
the property pulled the whole of it down.

The third ground is based on the fact that before re.
building the premises, the petitioners obtained a sanction
to rebuild it. It is stated that the Corporation are bound
by the sanction and that the building has been erected in
substantial compliance with it. The point turns on a
question of fact. The learned Magistrate has found that
the District Eogineer did not sanction the whola of the
plan submitted to him, but only that portion of it to the
rear of the building which is coloured red. We have
examined the record and we think that this finding is
correct, It has been stated to us that persons desiring
sanction from the Municipality to make alterations in
existing buildings must submit, with their application for
sanction, a plan showing the existing buildings in yellow
and the proposed alterations in red. The party is required
to show the existing portion in yellow, no matter whether
apny case is pending in Court about the existing portion or
not.

On behalf of the petitioners it is argued that the Dis-
trict Engineer sanctioned the whole of the plan, and
stress is laid on the wording of his order which ruas as
follows :—*“ In comparing the sanctioned plan, dated the
14th December 1906 (that obtained by Banshidhar), I find
that the alternations proposed are mostly in the interior
and of the trivial nature which do not contravene any of
the regulations.

“The height in front I find increased, bnt as the building
has been set back, the angle does not cut the main build-
ing. Sanction should therefore be issued.”
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It is argued that it was clearly brought to the District
Engineer’s notice that the building, as shown in the plan,
was higher in front than originally sanctioned, and that he
deliberately sanctioned this deviation becanse the whole
building had been set back some 4 feet 6 inches from the
road, and that consequently the road angle did not cut the
main building. But it does not appear to us that this is the
necessary inference to draw from Mr. Chapman’s District
Engineer evidence. When the plan was before him for
sanction, he was only concerned in considering whether the
proposed alterations shown in red should be allowed or not.
The rest of the plan coloured yellow would represent to him
buildings already in existence ; and the fact that some of
those buildings bad beew erected contrary to sanction
would not necessarily affect his judgment in sanctioning
alterations in other parts of the premises if they were not
otherwise objectionable. At the same time it is quite
natural that if he discovered that some part of the existing
buildings contravened the sanction, he should make a note
of it '

The petitioners, therefore, in our opinion, cannot rely
on exhibit A, as sanctioning their present building, except
with respect to that part of the plan shown in red. They
must, therefore, fall back on the original sanction given to
Bunshidhar ; and there can be no doubt that the present
building is 4 feet 6 inches higher than then sanctioned.

With regard to the fifth ground, it is stated that the
matter is one between the petitioner and one Rash Behary
Mullick. Under a partition dectee the front portion of
the premises became the exclusive property of Bunshidhar
and the rear portion of Rash Behary Mullick. And it is
argued that the petitioners having acquirad Bunshidhar's

Hstoppel.
Sec., 449,
Estoppel by -
tanctioning the -

plan.
{Contd.)
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interbst are entitled to ali the rights-Bunshidhar held under
the decree, It seems to us ‘that this question. is ‘whoily
irrelevant.

Then it is argued: that the Magistrate had full:discre- -
tion not to order the demolition in this case, and that we
have the same discretion. We cannot say that the Magise
trate bas erred in the exercise of his discretion in this -
case. The Magistrate visited the spot, and the order which
he has passed only requires the petitioners to demolish
the roof. of thre verandah in the third storey, unless, in the.
alternative, they: prefer demolishing so much more of the
whole building ‘as has been. construeted in deviation from
the sanctioned plan. - .

We discharge the Rule.

[Cox and Ryves, J. J.—5+8-09.]

BrAGWAN Dass
vs.

Rass Berary MuLLrick,

The facts are as follows :—No. 67, Shibu Thakur’s Lane
was partitioned by a decree in a suit between Rash Behary
Mullick, the complainant’s predecessor and one Bunshidbar,
the predecessor-in-title of the petitioners. In order to
provide access to the portion that fell to the complainant,
it was agreed that a strip of land 4 feet broad along the
eastern boundary of the premises allotted to Bunshidhar
should remain open for ever. -
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After the partition, the two partitioned portions were -

separately assessed and numbered 67 and 67/1 respectively.
In November, 1906, Bunshidbar obtained sanction to
~rebuild his portion according to a sanctioned plan.

The present petitioners then acquired by purchase the
interest of Bunshidhar ir the premises and on the 17th June
1908 they put in a formal application to re-erect the
premises, as 67, Shibu Thakur’s Lane. This plan was

sanctioned by the District Engineer on the 20d July 1908.-

It is quite apparent that the petitioners made use - of
their sanction most expeditiously ; and on'the 10th July, the
complainant petitioned the Chairman stating that the peti-
tioners were erecting a building in contravention of the
Building Regulations and that it was then a source of
nuisance to him, -

The petitioners, however, pressed on with the rebuilding,
and complainant himself filed a complaint under Section
632 of the Acl, alleging that the buildings were a nuisance.
This was filed on the 14th August 1908.

When the enquiry was finished, it was found the whole
building had been completed.

On enquiry the learned Magistrate found that the build-
ing was a nuisance within the meaning of the Actand
made an order for its abatement, holding (1) that the
so-called sanction by the District Engineer was ultra-
vires and, therefore, a nullity ; (2) that it was obtained by
fraudulent misrepresentation and was, therefore, not a
valid sanction. It is to quash this order that this rule
was obtained. It is contended that the order is altogether
illegal. It has been argued, that Section 632 of the
Calcutta Municipal Act does not apply to a case of this
kind where the nuisance, if any, affects #n individuat, and

Sec. 682,
Plans
sunctionsd,
(eontd.)
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does not affect the public generally. It is argmed that
it was open to the Municipality to take action if it was
thought necessary under Section 449, and if the Munici-
pality after their attention had deen drawn to the facts
do not move the Lower Court, the Court should not
interfere under Section 632, but should leave the injured
party to vindicate his rights inu Civil Court.

The term “ Nuisance ” as defined in the Act is wide
enough to cover this case. Whether or not the building is
a “‘nuisance” is obviously purely a question of fact. The
erection of this wall thirty-three teet high close up against
the house of Rash Behary Mullick, thereby depriving him
of light and air, certainly is *“ a nuisance ” to him and the
occupants of his house, and under Section 632 any “person
who resides in Calcutta may complain toa Magistrate of
the existence of any nuisance.” I therefore think the
Magistrate had jurisdiction to make the order.

Then it is argued that inasmuch as the buildings com-
plained of were in fact sanctioned by the District
Engineer and erected in accordance with this sanction,
the Corporation are estopped from saying that the officer
granting the sanction had no authority to grant it, and,
that in any case the Court cannot consider whether or not
the present building or any part of it contravenes the
Building Regulations since they have been sanctioned.
As regards this ground it is a matter which concerns the
present petitioners and the Corporation, It cannot affect
Rash Behary Mullick, who is in no way bound by the Act
of the Corporation. He, as a resident of Calcutta, has a
right to move under Section 632; it is no answer to
say that the Corporation sanctioned it. It seems to me
that if a building ezected, whether in contravention of the
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Building Regulations or not or whether with or withont
sanction, is, In faet, a * nuisance ;” a person residing in
Calcutta, who is affected by it, has the right of moving
a Magistrate under Section 632 to abate it, and it is
within the jurisdiction of the Magistrate to pass orders.
Whether he should or should not exercise his discretion
is another matter, and will depend on the circumstances
of the particular case, one of which certainly is whether
the complainant has moved promptly. The plea of
hardship raised by the petitioners is worthy of very
little attention. They must have known that the building
contravened the regulations of the Act. It has been found
that t'ht‘y obtaiped their sanction by misrepresenting facts,
and I personally do not think that the Lower Court on
the evidence has arrived at a wrong conclusion on this
point.

Lastly, it is urged that the Court must consider the%erms
of the partition decree between Rash Behary Mullick and
the petitioner’s predecessor in interest, and that, as
under that decree, certain specified easements only were
reserved to the portion owned by Rash Behary Mullick,
he is not entitled to any thing more. The quarrel * * *
was between two rival landowners who had had their rights
inter se decided by a Civil Court decree. The Municipality
as such, in the public interest, had refrained from taking
action, On consideration I do not think there is very
much substance in the argument having regard (1) to
the evidence as to how the sanction to rebuild was obtained
and (2) to the rapidity of the construction in spite of the
protest of the other side. The partition decree affected
the premises as they then stood, but in any case that decree
cannot be held to cver-ride the provisions of the Act

8cc. 633,
Jurisdiciion

Court,
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which is directed to provide for public sanitation amoang.
other public considerations.

This argument in effect implies that parties can contract
themselves out of the provisions of the Municipal Act.
But this is not so. Once the house was partitioned and
separately assessed, it would not be open to the owner of
67/1 to rebuild his premises in total disregard of the
regulations of the Act.

I would discharge the rule,

[Cox, J. J.—5-8-9.]
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Leear Orinroxs.

Enquiry into the conduct of a municipal officer appointed
by the Chairman of the Corporation.

Casu.
Not available.
OPINION,

The question referred to me for opinion is whether the
Corporation or a Special Cowmmittee of the Corporation
has power to enquire into the conduct of a Municipal
Officer appointed by the Chairman. My opinion is that
neither the Corporation nor the Special Commi%ee has
such power, and I will shortly state my reasons below :—

The Corporativn being a creature of the Statute has all
the powers conferred by the Statuls and no others. I am
unable to agree with the view put forward by some of the
Commissioners as to * inherent powers.”

Under section 15 the entire executive power for the
purpose of carrying out the provisions of the Act is vested
in the Chairman, and the section proceeds clause (h) by
way of illustration to emact that the Chairman shall
exercise supervision and cortrol over the acts and proceed-
ings of all Municipal officers and servants. This power
of supervision and control includes the power to enquire
into cases of alleged misconduct and in my opinion,
therefore, the power to enquire into such cases provided
for by section 15.

Becs.
15, 656 & 70.

Municipa  Staff.
Chatrman's
pocer.
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OpiNtoN—( Contd.)

15,%?1 0. No doubt section 70 in providing that the particular
Municpal Siag. authority appointing a Municipal officer or servant and no
Ploirsi} other shall be competent to punish such officer or servant
by necessary implication -confers the power of enquiring

into cases of alleged misconduct calling for punishment.

The Corporation, therefore, has the power to enquire into

the conduct of officers appointed by itself, under section 70.

The Chairman has the same power of enquiry into sach

cases by virtue of section 15, clause (b), though he

cannot inflict any punishment. But section 70 does not

confer on the Corporation the pcwer of enquiry into the

conduct of officers or servants appointed by the General
Jommittee or the Chairman. If il has power, it can only

be by virtue of section 13, clause (3). But in my opinion

the power of enquiry being expressly provided for in

sectione 15, as a part of the power of superviaion' and

control and included therein, section 13, clause (3) does

not confer such power on the Corporation. Indeed it is

only under section 70 that the Corporation has such power

in the cases of officers appointed by itself and has it only

by way of necessary implication from the power to punish.

6th October 1908, (8d.) 8. P. SivmHA,
Adrocate- General.

See. 78 (cjl Provident Fund Rules. Amendment, Retrospective Effect,

P Rene Dr. Cook’s Case. General Committee's Disoretion.
ﬁ‘mxdmn!.
selr:
Hiftoct, CASE.

A case has arisen whether any rule made by the Corpor-
ation touching their Provident Fund can have retrospective
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effect given to it. The existing Provident Fund Rules
have, in some respects, been amended. The amended
Rules were made by the Corporation on the 30th October
1907. They were published in May 1907 and sanctioned
by the Local Government on the 7ih December 1907,
and were published in the Calcutta Gazette on 26th
February 1908, as required by sec. 570, Secs. 568 and
569 of the Calcutta Municipal Act IIL (B.(%.) 1899 relate
to the conditions and the procedure to be observed in the
making of the rules. It is to be noted that rules for
the Provident Fund can be made under sec. 73, and under
sec. 969 no rule thereunder shall have any validity unless
and until it is sanctioned by the Local Government.

The term of office of the late Health Officer, Dr. Cook,
terminated on 1st November 1907, i.e., he was in service
till the 31st October 1907. The amended rules weré made
by the Corporation on the 30th October 1907, after
previous publication, althongh they were not sanctioned by
the Local Government until December 1907. Dr. Cook
did not draw his Provident Fund money, probably hae
was waiting for Giovernment sanction of the rules, The
General Committee, on the 28th day of Februmary 1908,
passed a resolution directing payment of the amount
giving him the benefit of the amended rules.

‘The question for Counsel’s opinion is :—

Whether Dr, Cook may. be given the benefit of the
amended rules in the matter of the payment of the Pro-
vident Fund money payable to him as decided by the
General Committee, or he should be paid his Provident
Fund money in accordance with the old rules then in
force ?

Sec. T3 (o
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.

OPiNION,

The matter is entirely within the competeace of the
General Committee to direct that Dr, Cook should be paid
in accordance with the amended rule, as they have done.

They have the right to apply the amended rule in any
case that they are dealing with after December 1907.

S. P, SiNHa,
4th April 1908. Advocate- Generul.

Provident Fund—attachment of moneys invalid. Forfeiture
of moneys on receipt of attachments. Gainsford's Case.
CasE.

In connection with the various orders received from
courts prohibiting payment to Mr. Fred. Gainsford, late
Secretary to the Corporation, the amount to his credit in
the Provident Fund, the following reference was made.

1.~ Whether the Corporation is bouad to give effect to
the attachment and as to what steps should be taken by
the Trustees of the Provident Fund to give effect to the
provisious of Rule 23.

9. Whether or not the General Committee can, by
virtue of Rule 23, make over the amount payable to Mr.
Gainsford to his wife in the events which have happened.

OriNioN,

1. The attachment is invalid, under sec. 4 of Act IX
of 1897, which has been extended to the Provident Fund
established by the Corporation of Calcutta under sec. 6 of
Act IX of 1897 by the Notification No. 119 of the 8th

July 1902.
The Trustees of the Fund are, in my opinion, entitled

to apply to the Court from which the prohibitory order
issued to remove the same,
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2. There seems to he some doubt as .to. whether Rule
18 does not: entitle, Mr. Gainsford to claim a portion
at least of the money standing to his credit, on the
ground that the same became -payable to him on his,
retirement and before ,there was any prohibitory order
served upon the Trustees, It wonld be safer for the
Trustees to_pay on the requisition of the General (;om}_
mittee to Mrs, Gainsford if she is properly authorised on
Mr. Gainsford’s behalf to receive the same.

. S. P. Sivua,
- 14th December 1907, Advocate-General,

[Subsequently an application was made to the High
Court and the attachment was withdrawn. The question
then arose as to how the money could be dealt with. The
follawing opinion was obtained in conference. ]

OPINION.

In my view the money is forfeited to the Fund under
the rules, and the General Committee is free to deal with
it according to the rules,

S. P. Sivga,
25th April 1908, Advocate-General.

Gas Lighting Tender. Defect in Procedure. 1lluminant
to le jirst determined under sec. 422.- Procedure under
sec. 88 to be jfollowed thereafter,

Cask.

The Corporation, at their meeting held on the 21st
April 1908, resolved—* That the tender of the Oriental
Gas Company be pccepted generally, and that the matter
be sent:back {o the ‘Special Committee to ‘draw up the
terms of the contract for the approval of the Corporation.”

Bec. 78 (0).
Provident Fund
Rulea
Attachments.
Gainaford's
- Cage.
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Secs. 88 & 428,
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It was subsequently discovered that the advertisement
for the tenders had not been issued by the General Com-
mittee as it should have been, and also, that the tenders,
when received, were not laid before the General Committee.
A reference was made to the Advocate-General aud the
following opinion was obtained in conference ; no written
case was submitted.
OriNiON,

The resolution of the Corporation, dated 21st April
1908, does not amount to a proper acceptance of any
tender by the Gas Company, so as to constitute a completed
contract. The tender really contains several alternative
offers. The resolution does not accept any one of them
specifically.

Under the circumstances, it amounts to no more than
a resolution that gas is to be the illuminant, but that even
is not expressly resolved unpon.

It also appears that the procedure laid down under
section 88, clauses 1 and 2 has not been followed. I think
the proper course is to pass a formal resolution under
section 422, clause (c) determining the illuminant,and then
observe strictly the procedure Jaid down in section 88.

S. P. Sixga,
28th April 1908. Advocate-General.

Square Mile Lease. Unloading work a condition of the
Lease. Tenders if necessary.
Cask.
The facts were, Bhobo Nath Sen, who since 1879 had been

the lessee of the Corporation property known as the Squate
Mile, made certain proposals in 1906 for a re-settlement of
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¢he property with him for 20 years. A Special Committee
of the Corporation considered these proposals together with
the several offers which had been received. They recom-
mended that the lease and the contract to unload the refuse
should go together, and that the lease of the Square Mile
should be granted to Bhobo Nath Sen for 22 years, it

being one of the conditions of the lease that the lessee’

should unload the refuse waggons at the Square Mile
without receiving any payment for it from the Corporation.
The (lommittee decided that no tenders need be invited.
Doubts having been expressed as to whether the work
of unloading could be entrusted to any person without
inviting tenders in the first instance under sec. 88,
the following reference was made to the Advocate-
‘General : —

The question, on which Counsel’s opinion is srarht
for, is whether the proposul made by the Committee and
substantially agreed to by Bhobo Nath Sen, subject to
the amount of the rent being agreed upon, could be
given effect to by tbe Corporation without calling for
tenders : sec. 88 of the Calcutta Municipal Act should be
referred to. It provides for the calling for tenders before
entering into any contract for the execution of any
work, etc. The work in the present case is the unloading
work,

Counsel’s attention is also invited to sec. 556 (2) of
the Act—empowering the Corporation to sell, lease or
otherwise transfer on such terms as they may think fit
any land or bailding vested in them,

The Square Mile property consists of land and fisheries
belonging té the Corporation. One of the terms of the

Secs. 88 & 556.
Square Ml
Lease and
ﬂ'nio{;ﬂu

aggond.
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proposal is that the pliloading work should be performed:
free of charge by Bhobo Nath Sen,

Under the circumstances, (ounsel will be pleased to
advise the Corporation whether or not the above pro-
posal admits of being given effect to, without calling for
tenders. . { ‘

-Qrinion,

Under section 356 of Act III of 1899, (clanse 2), the-
Corporation may lease on such terms as they may thiuk
fit any land vested in them. It seems to me clear that in:
making the settlement of the Square Mile property, the
Corporation is granting a lease thereof, and it is quite,
competent for them to make it a term of that lease that
the lessee shounld exécate certain work, viz.,, unload the
refuso waggons free of charge and pay the stipulated rent.
Section 88 would not apply to such a case, and it is not
obligatory on the Corporation to call for tenders with
reference to the unloading work before giving effect to

such an arrangement.

S. P. SinmEA,
1st June 1908. Advocate- General.

Special Committees, Standing, Legality of. .Delegatéon q;‘l
Duties, Proper Form of.
Cask.
Not available.
OrrxION,

{Obtained in Conference.) ,
(1) By sub-section (1) of section 96, the Corpora-
tion may, from’ time to. time, by specific resolution;
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OrinioN—( Contd.)
appoint a Sperial Committee to inquire into and report
upon any matter (to be specified in such resolution) which
is reserved hy the Act for the decision of the Corporation.

Every resolution passed under sub-section (1) of
gection 96 shall forthwith be communicated to all Commis-
sioners vesiding in Caleutta and be reported to the Local
Government.

Every Special Committee shall conform to any instruc-
tions that may, from time to time, be given by the
Corporation,

Every Special Committes shall choose one of their
pumber to preside at their meetings, provided that the
Chairman shall be President, of any Special Committee
of which he is a member. :

If, at any meeting, the Presideat is not present at the
time appointed for holding the meeting, the memberseof the
Special Committee present shall choose one of their number
to be President of such meeting,

When any matter is referred o a Special Committes,
the Corporation may fix a time within which the report
of the Special Committee thereon is to be submitted to
the Corporation,

All Proceedings of any Special Committee shall be,

subject to confirmation by the Corporation : provided
that if the Chairman of the Corporation concurs in any
action recommended by a majority of the members of
any Special Commitiee, whether or not he is a member
.of such Special Committec, and considers that incon-
venience would result from delay in taking such action,
be may take such action without waiting for confirmation
by the Corporation of the Proceedings of the Special
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Committee : but, if the Corporation do not confirm the
Proceedings of the Special Committee, such steps shalb
be taken to carry out any orders passed by the Corpora-
tion as may still be practicable.

The Local Government are empowered to make rules-
declaring what proportion of elected Commissioners and
what proportion of appointed Commissioners shall be-
nominated fo be members of every or any Speciab
Committee : provided that every Special Commitiee
shall be so constituted as to contain not less than one
representative of the elected Commissioners and one
representative of the appointed Commissioners.

The Corporation are empowered to make rules for
regulating the conduct of business at meetings of Special
Committees,

(2) @ By section 96 (2), the Corporation may, from time
to time, by specific resolution, delegate to a Special Com-
mittee, any of their duties (to be specified in such resolution)
which cannot, in the opinion of the Corporation, be
properly performed at a meeting of the Corporation. -

(3) Two readings of this section are put forward, and
which I may illustrate by an example taken from sec-
tion 150 of the Act. It is contended on the one hand
that the Corporation may, under section 96, appoint &
8pecial Committee to inquire into and report upon (a) the
exemption, either wholly or partially, from the consolidated
rate of any building or land used for the purposes of
publie charity ; (5) the exemption of the owner of any
hut from the payment of the whole or any portion of the-
eonsolidated rate payable in respect of such hut ; (¢) the
exemption from the eonsolidated rate of all bujldings and
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lands the anuual valuation of which, as determined under
Chapter 12 of the Act, does not exceed twenty rupees.
And it is Farther contended that such Special Committee
may be in the nature of a Standing Cowmmittee, whose
duty it would be to inquire into and report upon any
individual .case coming within those three matters, when
such individual case should arise,

(4) 1t is, I understand, contended on the other hand
that the Corporation has only power to appoint a Special
Committee in such a case as the following, namely, that
if at a meeting of the Corporation the yuestion is being
discussed whether a house or land, say, No. 70, Chow-
ringhee Road, if there be such a number, should be
exempted either wholly or partially from the consolidated
rate, as being premises used for the purposes of public
charity, the Corporation may appoint a Special Conmmittee
for the purpose of inquiring and reporting to the meeting
upon some specific matter which the meeting may desire
to know in order to help it in coming to a conclusion
whether the proposed exemption shall be granted or
not. And it is farther contended that such Special Com-
mittee, when it has inquired into and reported upon the
matter referred to it, shall cease to exist for any purpose.

(5) Iam of opinion that the first contention, above
set forth, is more in accordance with the provisions of
section 96 of the Act and with the constitution of the
Special Committee, us laid down by that section and
is a sound contention. For such ephemeral Committees,
as gre contemplated by the second contention set forth.
above, it seems to me that the elaborate provisions, as.
to be constitution and proceedings of the Special
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Committees, contained in section $6, would' beout of
place. Nor would it, in iy opinion, be necessary to
obtain legislative sanctiom to appoint such ephemeral
Committees, unless it were true that no publiz body in

meeting can appoint a Committee for the purpose of giving
it information respecting a matter of fact as to which the
meeting is not sufficiently.informed, but which it is neces-
sary or expedient for it to know in order to come to a
datisfactory conclusion on a mafter which is being discussed
before it. * I am not aware that there is any authority for
that proposition. ;

- (6) Againy the first conténtion is more in accordance
with: the provision of clause (2) of section- 96. The power
to delegate its duties given by that clause need not neces-
sarily be given to a Committes appointed under the first
clanse bf that section. The duties may be delegated to a
Committee not appointed under the first clause of the
section, but under the' second, and such duties might
necessarily in' many cases require that the Committee
whose duty it is to perform them should be in the nature
of & Btanding Committee. But whether the Committee be
appointed under the first clause of the section or under the
second, their nature is ‘evidently the same, and all the
provisions regarding the constitution and proceedings of
Committees appointed under the second clause of the
Bection, equally apply to those appointed under the first
tlause thereof.- It seems to me therefore that!if the Com-

mittees appoihted uhder the second clause of the section:
foust in some cases be of thé nature of Standing Com-
mittees, - it follows that the Committees appointed under
the first clanse of sestion 96 may be of the samie natare.
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- (7) The second question which Iam asked to answer
involves the foym of the resolutions by which the Special
Committees -should be appointed. As to that I am of
opinion that the Corporation. when appointing the Special
Commiittees; should keep strictly within the words of
section 96. The matters into which a Special Committee
are to inquire into and report upon should be specified
in the resolution distinctly and not by reference. For

instance take section 150 of the Act. I am of opinion’

that a Special Committee may be properly formed by a
resolution framed, as indicated in paragraph (1) but that a
resolution appointing a Committee to inquire into and report

upon all matters reserved to the Corporation by section 150-

of the Act would not be a proper form of resolution.

(8) The same with regard to the delegation by the
Corporation of any of their duties to a Special Comtittee
under section 96, clause (2) of the Act. The clanse
provides that the duties shall be specified in the resolution,
and it limits the duties which may be delegated to such

duties so specified as cannot in the opinion of the Corpora-

tion be properly performed at a meeting of the Corporation.

‘The proper form of a resolution delegating the duties of
the Corporation arising under a given section of the Act

would be as follows :—“That in the opinion of the
Corporation the following duties...... (naming them)
.cannot be properly performed at a meeting of the Corpora-

tion, and that they be delegated to a Special Committee:

consisting of ete.” It is not 10 my opinion a sufficient or
proper delegation of duties under section 96, clause (2), to
do so by a resolution—*That the Corporation delegate to
the...... Special Committee the duties of the Corporation in

Sec. 96.
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respect of all matters coming under their cognisance under
sections......(naming the sections)......o' the, Act.” It is
an incorrect and insufficient, form for several reasons : (1)
becanse section 96 gives no power , the Corporation to
delegate their duties, generally, to any Committee ; (2)
because the (orporation have not come to any resolution:
that in their opinion the duties delegated are such as can-
not be properly performed at a meeting of the Corporation;
and (3) because the duties delegated are not specitied in
the resolation, as they should be.

(9) . Itis by no means easy to say what is the precise:
meaning to be attached to the word * duties,” in section 96
of the Act, ‘ Powers” and ‘ duties” are spoken of
separately throughout the Act : * powers” being generaliy
spoken of as powers conferred nnd to be exercised, while
“ dut®s” are spoken of as duiies imposed and to be
performed. Theonlyexceptions, I can find,are in section 14
where the collocation has been varied I think by mistake
and in section 35 (6) where the word “imposed ”” has been
omitted. But that “ duties ” alone, as distinguished from-
“ powers” are intended to be delegated by section 96,
clause (2), is in my opinion shown by the fact that in
section 95 the General Committee are given power to dele-
gate their powers or duties tothe Sub-Committees, whereas in-
section 96 the delegation is expressly limited to duties only,

(10) I must not be taken as suggesting that powers are
only conferred by the Act or duties imposed by those
sections only in which the word “ powers” or the word
“ duties” is made use of. Whether a power has been
conferred or duty imposed in any given cnse is purely a
quegtion of congirpction. The use of the word * sball™
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would generally be connected with the imposition of a
duty, but the performance*of that duty might involve
the exercise of a power. . The nse of the word
“may” would generally be connected with the exercise
of a power, but the exercise of the power might involve
the performance of a duty., And, although the wuse
of the word “ may ” would generally be connected with
the exercise of n power, it might be so used as to make
it & duoty to exercise that power. Used as it is in
section 96, it is extremely difficult to define exactly the
meaning of the word “ duty,” but I am of opinion that
they are intended to be such duties as do not involve
he exercise of any power conferred by the Act npon the
Corporation.

(11) I might illustrate my meaning by a reference to
the example I have used in paragraph 4. The power of
exempting lands or buildings or huts from the consolidated
rate given by section 150 to the Corporation is given in
such words as primd faecie do not impose any duty to
exempt any building or land or hut from the consvlidated
rate, either in whole or in part. Baut it may be argued
that the power being given to a pablic body is a power
that is intended to be exereised in a proper case, and that
it is the duty of the Corporation to enquire into any case
in which an application is made to them to grant exemp-
tion from the consolidated rate on the ground mentioned
in section 150, and to grant that exemption if they con
sider it to be a proper case to do so, Assume that this
argument is sound-—I am not deciding that it is so—and
that the owner No. 70 Chowringhee Road has made an
applieation to the Corporation for exemption from the
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consolidated rate on the ground that the premises are used
exclusively for the purposes of ‘public charity. That appli-
cation might, in the ordinary course, be referred to the
proper Committee for inquiry and report. The duties—
assuming them to be duties—of deciding whether the
case put forward in the application be a fit one for exemp-
tion, and of deciding what the extent of the exemption
should be, if it were a proper case for exemption, are ndt,
in my opinion, duties which could be delegated to that
Committee under section 96, clause (2), becanse they are
duties involving the exercise of a power conferred by the
Act on the Uorporation. The Committea may no doubt
report that the case is a fit one for exemption, and may
recommend the extent of the exemption which the Cor-
poration should grant. But such recommendation can
only %e acted upon by the Chairman in a case falling
under section 95, clause (12), which is made applicable to
Special Committees by section 96, clause {3). In every
other case, the Corporation and the Corporation alone must
determine whether the case is a proper one for exemption,
and the extent of such exemption, before any action can be
taken to exempt the applicant.

I have dwelt at some length on the question of delega-
tion, becanse it is of great importance to the officers of the
Corporation and to members of committees that powers -
which must be exercised by the Corporation itself should
not be exercised by those who have no statutory authority
to do so. Such an exercise might turn out to be wholly
invalid, and might lead to barrassing litigation.

i P. O’KiINEALY,
4th February 1908, Adwvocate-Genexgl.
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The two questions which I bhave got to consider are :
(1) whether surplus lands can be acquired in connection
with the making of new streets, under section 357 (2)
of Act IIT (B. C.) of 1899, as part and parcel of the
scheme for making new public streets and carrying out
drainage works ; and, if so, whether or not the entire cost
of the making of such streets, including the cost of
purchasing the enrplus land, could be met out of the loan
funds, that is, moneys borrowed under section 128 ; and,
(2) if the loan funds cannot be so applied, ainder
section 357 (2), taken with section 128, can they be so
applied, in view of the provisions of sections 110, 114,
119 and 126.

I find from the opinion of Mr. O’Kinealy, duted the
15th February 1905 (pp. 61-6% of the printed * Legal
Opinions and Rulings ), that he considered that the loan
funds raised under section 128 could probably be
properly applied towards the acquisition of adjacent Jands
in the case put in the first question set out above. The
matter was not directly before him in its present shape,
and he was “not at all certain” that even in that case
the loan funds could be so applied. I venture. to think
that this doubt is not justifiable. Provisions in a statute
enabling a public body like the Corporation of Calcntta
to uddertake improvements in the City for the benefit of

Secs 128
nd 367
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the public should be liberally construed (see L. R., 28,
Ch, Dp. 486, at p. 496). “ When they have made a
new or widened an old street, they will necessarily have
incurred a very great expense for which they can get no
retarn, The new and improved street is dedicated to the
public and (unlike a railway) yields no profit to those by
whom it has been made. In order to meet this difficulty
and in order to enable the Corporation to re-imburse
themselves, the course has been to authorise them to take
compulsorily, not only the buildings (or lands) actually
necessary for forming the streets or other projected
improvements, but also other neighbouring lands and

"buildings, the value of which, and the proper mode of

dealing with which, the legislature considers to be connected
with .and dependent upon the projected improvements.”
(¥Yer Cranworth, Lord Chancellor, in Galloway vs. The
Mayor and Commonalty of London, L.R., 1. H. L. Cases,
p. 34 at p, 45). There can be no doubt that in enacting
section 357, cl. (2), and cl. (5), the legislature had pre-
cisely the object so clearly put forward by Lord Cranworth,
and I think section 128 authorises the Corporation to
borrow sums of money which may be required for the
construction of works of a permanent nature, including
the purchase of adjacent or sarplus Jands ¢ the value of
which and the proper mode of dealing with which ave
connected with and dependent upon the projected improve-
ments.” Inmy opinion, therefore, it is undoubtedly within
the power of the Corporation to raise a loan in pursuance
of a scheme for making an improvement of a permanent
natare of which itis a part and parcel to acquire surplus
lands, witha view fo reduce the total cost of the works,
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by selling the surplus lands ata profit. If the scheme
originally framed does not include the acquisition and
subsequent sale of such surplus lands, a question may
arise whether a loan raised under section 128 for such
a scheme can be applied at all towards the acquisition of
such surplus lands, I do not think that there would be any
valid objection to such u course, provided the uecessary
sanctions under sections 128 and 357 are obtained.
Having regard to the above answer to the first question,
it is not necessary to answer the second. I may observe
that the words * municipal funds” are not used in the
same sense thronghout the Act III (B.C.) of 1899, and
this renders it difticult to answer the second question with
any degree of certainty. But I think there is little doubt
that, so long as the purpose for which a loan has been
raised has not been completely carried out, no parL‘ion of
such loan should be applied towards any other object.
When the purpose has been completely carried out and
there is a balance of the loan left, that balance may still
be called the loan fund, but tbere is no particular trast
attached to it. It cannot be applied towards the payment
of the particular loan of which it is the surplus, and
must therefore, in my opinion, form a part of the muni-
cipal funds, though the Corporation may, as a matter of
sound finance, keep it separate ; or, if it does not do so, the
Government may, with regard to the next proposed loan,
require that the unexpended halance of the previous loan
must be deducted out of the toial amount proposed to be
borrowed. I do not think that section 119 of the Act
makes it eompulsory for the Corporation to k.eep this
money invested permanently. There would be no object
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in doing so, and it would virtually amount.to making ‘it
compulsory for the Corporation to borrow, though it had

funds of its own.

S. P, SiNma,
23rd March 1909. Advocate-General,

Debenture Form—DBencefit of Survivorship.
JASE.

As to Municipal Debentures Counsel’s attention is
drawn to sec. 132 and Schedule VI of the Calcutta
Municipal Act rLferrmg to the form and effect of the
debentures.

The debentures are made transferable by endorsemeni -
and the right to sue is vested in the holders thereof for the
time being. Counsel’s attention is also invited' to sec. 45
of the Indian Contract Act.

Having regard to the aforesaid provisions of the Act,
Counsel will be pleased to advise :

(1) Whether a Municipal Debenture can be issned to
two or more persops jointly with benefit of survivorship,
ie., to say to A, B, C, jointly or any of them. or the
survivors or survivor of them ? :

(2) Whether a debenture holder can by rendorsement
make the debenture payable to two or more persons jointly
or either of them or the suryivors or survivor of them and
whether such endorsement is binding on the Corporation,

OPINI(N

(1) Havmg regard to the form in Schedule VL I do
not think the Municipality can issue such debentnres as it
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cannot vary the Iorm. It is desirable to get the form
varied by the proper authority.

(2) Yes. There is nothing to prevent such an agree-
ment and the Municipality will get a valid discharge
in paying according to the tenor of such endorsement.

8. P. Sinma,
20th September 1908. Advocate-(General,

Exemption of Places of Public Charity or Worship from
Rates— Test for a Place of Pubiic Charity.
('AsE.

A question has arisen as to the determination of a sonnd
and just basis on which buildings and lands, used exclusively
for purposes of public worship or for purposes of public
charity, should be exempted, either wholly or partly, from
the consolidated rate. .

The only section bearing on this question is sec. 150
el. (1) of the Caleutta Municipal Act and lhe proviso
thereto.

It is to be noted ghat rates which may be imposed are
indicated in sec. 147 and the amounts thereof to be
fixed annually under sec. 148, and the said rates are
levied as one consolidated rate under sec. 149. Sec. 124
may also be referred to shewing as to how rates are fixed.

Section 171 provides that one-balf of the consolidated
rate is payable by the owner and the other half by the occu-
pier of any lard or building as therein mentioned.

Exemptions have hitherto been allowed either wholly or
partly to schools, hospitals and other premises, even when
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shape or other, and are mot open to the puble free of
charge,

Also partial exemptions have bitherto been allowed in
respect of buildings, the whole of which is not used for
purposes of public charity butonlya portion is being so
used, a8 portion of a building admits of being separately
assessed (vide sec. 155).

In some cases the occupier’s share of the rates have
been remitted. Whether this is justifiable is doubtful,
having regard to the fact that exemption from the rate is
to be allowed either wholly or partially and not in respect
of the owner or occupier’s share of the rate swhich can anly
be determined when the building has been assessed to the
rates.

There are other cases also in which the Corporation
maké some contribution to institutions eynivalent to the
amount of the rates imposed on and payable in respect of
the building.

Some Commissioners think that unless the whole of the
building or land is used exclusively for public worship
or for purposes of public charity, no exemption could
be allowed under sec. 150. Reference is solicited to a
note of a Commissioner submitted herewith. He raises
four points and refers to concrete cases.

1t is to be noted that the proviso (a) to section 150 (1)
refers to buildings or land in or on which any trade or
business is carried on. Therefore, if there be no trada or
business carried on the rest of the premises 79, and
82-2, Chitpur Road, referred to in the said note, it is
not quite clear why partial exemption shonld not be
allowed.
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Point II referred to in the said note is with reference
to proviso (b) to section 150. It is submitted that it is
based upon the principle that if a charitable institution
derives rent or can afford to pay rent, there is no reason
why such an institution should be exempted from payment
of the consolidated rate. Points I1I and I'V may be con-
sidered together.

As against the statement in the note, it is submitted
that because a fee is charged it does not necessarily
follow that the school or institution iz not used for the
purpose of public charity. The founder of a charitable
institution may provide for the levying of a reasonable
fee for the upkeep and maintenance of the institution or in
the absence of any direction the trastees or other author-
ities of the school may levy a fee in the exercise of their
discretion. Whether the fees realised he sufficient fr the
upkeep and maintenance or not is a different (uestion.
This imposition of fecs, it is submitted, does not alter the
character of the institution. 1t will nevertheless continue
to be a public charitable institution. The tesi to be
applied, it is submitted, is whether it is being run on
trading or business lines, in other words for profit or
gain.

There may be charitable schools where there are a fow
boys of the well-to-do class who pay fees, the majority
being free pupils. In such a case, it is submitted, the
Corporation would be justified in exempting the building
or Jand wholly or partially as they may think fit.

Sometimes question arises regarding buildings used
exclusively for purposes of public worship, rent being
paid either for the building or for the land on which

See, 1560,
p.5 tion
e

Tert for &

F'lacs of Publis
Charity.
(con



8ec. 150,
Mgion Jrom
Test ;'a
Place of Public
Charity.
(contd.)

[ 52 ]
Casg—(Contd.)

the building stands, whether in a case like this building
shou!d be exempted from payment of the rate.

Counsel will be pleased to advise on the points raised in
the said note and also whether a building used exclusively
for purposes of public worship, can be exempted from pay-
ment of the consolidated rate under section 150 (1), when
rent is paid for such building or for land on which the
building stands ?

It it is held that the owner recciving rent cannot be
exempted from payment of the owner’s share of the consoli-
dated rate, can the occupier paying rent and using the
building exclusively for purposes of public charity claim
exemption from payment of occupier’s share of the
consolidated rate ? :

And generally as to the circumstances to be taken inte

.consiaeration in applying section 150 (1) with the

provisos (a) and (/).

Note by Babu Bepin Chandra Mallik, a Commissioner.

Before proceeding to deal with the question whether
particular buildings are to be exempted from payment of
rates, the Committee should decide upon what principles
the exemption is to be allowed. I would therefore propose
that before the Committee decides to exempt any building,
the following points should be seftled :— ’

I. Can a building be partially exempted from pay-
ment of rates, if part of it only be used for charitable
purposes ?

The case of premises Nos. 79 and 82-2, Chitpore Road,
in Ward No. 6, is in point. ln the above it is noted that
“a small part.of the gronnd floor is occupied by the
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District Charitable Society.” It is not known to what
ase the other part is nsed. If the other part is not used
for charitable purposes, I do not think the premises can,
under the law, be partially exempted. Section 150 of the
Calcutta Municipal Act lays down that the Corporation
may, either wholly or partially, exempt from the consoli-
dated rates any building or land used for purpose of public
charity. So unless the whole of the building is used for
purpose of charity, the same cannot be exempted.

1I. Can arented house be wholly or partially exempted ?

In the case of premises No. 169, Dharramtolla Street, the
Loreto School pay rent to the Archbishop. Section 150
provides that “ building or land, iu respect of which rent
is derived whether anch rent is or is not applied exclusively
to purposes of public charity shall mot be deemed to be
used for purposes of public charity.” "The section dtakes
@0 restriction regarding the party deriving the rent.
Whenever rent is derived, no matter by whom and even in
case where the rent derived is itself devoted to public
.charity, the building or land cannot be exempted.

III, Can the premises of a school which charges fees
be exempted ? .

"A school which charges fees cannot be considered a
«charitable institation. Tn this connection the reasons noted
in the list for exempting the Metropolitan Institution
(Ward No. 4) and Mohamed Laik Jubilee Iostitution
{Ward No. 9) may be examined. The reason for exempt-
ing the former is that *“it is sn educational institution
and maintains a number of free and half-free students,”
while thet of the other is that ‘it imparts cheap
education to Hindu and Mohamedan youths.” The same
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reason may be applied for the exemption of all private
schools and colleges in Calcutta. Unless the school is
entirely a free one, the building in which it is placed can
hardly be said to be used for purposes of pablic charity.

1V. Can any institution where any fee is charged to the
inmates be exempted ?

The cases of Sailors'’ Home and Seamen’s Institute are _
in point. If fees are charged to the inmates, the building
is, in my opinion, not used for public charity.

In conclusion, I need only add that buildings or land
used for purposes of public charity may and not skall be
exempted by the Corporation. So in exercising the dis-
cretion vested in the law, the Corporation should examine
the accounts of all the institations asking for exemption
from; rates, Beforé granting further exemption the
Committee should call for the accounts of all the institu-
tions that have been already exempted.

With the above objects in view I would suggest to the
Committee to reconsider the resolutionsarrived at in the first
meeting, first of all taking the Advocate-G eneral’s opinion.

Agsessor's Questions. )

Whether a building used exclasively for purposes of
public worship can be exempted from payment of the
consolidated rate nnder section 150 (1) when rent is paid for
such baildings or for land on which the buildings stand ?

In the above cases, if it i3 held that the owner receiv-
ing rent cannot be exempted from payment of the owner’s
share of the consolidated rate ;

Can the occupier paying rent and using the buildings
exclusively for purposes of public charity, claim exemption
from payment of occupier’s share of the consolidated rate
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Before answering the questions put in the Commissioner’s
note and the case, I should like to observe generally
that it is not possible, even if it were desirable, to lay
down any hard-and-fast rule in accordance with which
the Corporation should exercise its discretion under
section 150, Act 1II (B.C.) of 1899 to exempt from
assessment buildings or lands used for parposes of pnblic
charity. Each case should be dealt with on its indivi-
dua) merits and as it arises.

As regards what are purposes of public charity, I think
the safest guide is to follow the cases decided in England
under the Statute 43 Eliz. C. 4, commonly called the
Statute of Klizabeth. The parposes which have been
held charitable under that Statute may be grouped under
four heads : (1) the relief of poverty, (2) education, (3) the
advancement of religion, (4) other purposes benefitial to
the commaunity not falling under any of the preceding
heads and conveniently termod general public purposes.
See Tudor on Charities, 4th Edn., p. 37.  Ine tations for
the promotion of the above objects are public charitable
institutions, though fees may be charged. The test is
whether the object is gain or profit to be divided among
the members of the institution or the provision of funds
for the benefit of the institution itself. I[n the former
case it is not charitable, in the latter it is.

Taking now the questions in the note, in their order,
my answers are as follows :—

I. Having regard to section 150 of the Act I think
the Corporation has the power to exempt wholly or
partially a building which is used partially for charitable
purposes. The word “ exclusively ™’ used with reference to
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