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In modification of above G. R. 7651 of 18 November 1912 G. D, delegated to the Com-
missioner in Sind the powers under section 11 of the Act in respect of City Manicipalities save
in contravention of any general rules, ete.

(3A) ¢Municipal Commisgioner ’ shall mean a person ap-
‘pointed under the provisions of section 1864, and shall include a
person appointed to act as Muuvicipal Commissioner under sub-
section (3) of section 186D. or ;

2 Municival Commissioner—This definition was added by sec. 2 Bom. Aet VIII of 1914,
the “Statement of Objects and Reasons” of which says that the new sections now added to
chapter XIII provide *‘for the appointment in Municipalities having a population of not less
“ than 1,50,000 (now in the Act 1,00,000) of a chief executive officerto be called a Municipal
“ (‘ommissioner, who is to exercise powers similar to those exercised by the Municipal Com-
“ missioner, Bombay. Tle necessity for the appointment is due to the growing volume and
“ complexity of Manicipal administration in the largest towns, to which the ordinary system of
‘“ administration by committees and also the special provisions of chapter XTII relating to the
“ appointment of a Chief Officer have proved unsuitable. With some exceptions it has been
“ provided that the executive fanctious of the Municipality shall be performed by the Muni-
“ cipal Commissioner, an appeal being allowed against his orders in a few cases only. The
 Municipal Commissioner will exercise a greater degree of control over the Municipal staff
‘ than is vested in the Chief Officer.”

(4) “Judge ” shall mean District Judge, Joint Judge, Assist-
and Judge, Judge of a Court of Small Causes, Sabordinate Judge,
Joint Subordinate Judge, or a Judge appointed under the Dekkhan
Agriculturists’ Relief Acts, 1879 to 1895. ~

It was thought desirable to introduce this definition in order to avoid reiteration or
ambiguity in snbsequent clauses.

(5) “ Municipal district ”” shall mean any local area which is
at present a municipal district, and any local area which may
hereafter be constituted a municipal district undér section 4, if
such municipal district has not ceased to exist under the provi-
sions of the said section.

By Bection 4 of the Bom. Local Board’s Act, 1884, the area within a municipal district

is not subject to a Local Board, so that a municipal district cannot be iucluded in a group
whatever its population may be.

But areas which are constituted mnnicipat districts temporal:ily only under section 18
of Bom. II of 1884, should not be excluded from the village groups within which the7 are °
comprised (G. R. 8080 of 10th October 1884, Rev. Dep.) '

(6) “Land” shall include land which is built upon or covered
with water.

-

This is taken from the City of Bombay Municipal Act, 1888, section 8 (r). The old
definition said “shall include buildings, trees, and appurtenauces thereon.”

' Shall dinclude—The word “include” is generally used in interpretation clanses to
enlarge the meaning of words so ag to make them comprehend not only not things as they
signify according fo their natural import but nlso the things they are declared to include.
(reg. vs. Kershaw (1856) 6 E. B. 909, 1007; Delwoth vs, Commissioner of Stamps (1899) A, C. 99.

105 )

(7) “ Building ” shall include any hut, shed, or other enclo-
sure, whether used #s a human dwelling or otherwise, and shall
include also walls, verandahs, fixed platforms, plinths, door-steps,
and the like. P

(4]
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‘The words “ fixed platforms, plinths ”’ are new. They would include what in Sind are
known as  dikkies.”
| The Madras Act (4 of 1884), section 3 (1) says * roofed enclosures and coustructions
appurtenant thereto.”
Building.— A mere wattle fence cannot be regarded as coming within the definition of
a “building ”’ as contnined in this Act (i.e. Bom. VI of 1873), the buildings specified
being nll of a substantial kind. For a similar reason such a fence would not come
under the expression ‘enclosure ’; moreover that expression seems to mean an enclosed
area rather than the wall or fence enclosing it, The conviction under section 33 of that
Act, for putting up a fence within the compound belonging to his house without per-
mission, was therefore reversed (Bom. H., C. Crim. ruling No. 92 of 2lst Dec. 1888.
In re Salomibai.) i : ¢
A katta, which is permanent in character and which serves as a hroad extended door-
step or raised platform of communication with the public road, is inclnded in the term
¢ door=step.’ (In re Devandrappa, Bom. H, C. O, ruling No. 47 of 1889.)

A “karavi” or reed fencing is not a building within the meaning of clause 1 of section
83 of Bom. VI of 1873 (Queen Empress vs, Janardhan. Unreported Criminal Cases p. 145 )

(8) “Owner ” shall include the person for the time being
receiving the rent of lands and buildings, or either of them,
whether on his own account, or as agent or trustee for any other
person or for any society, or for any religious or charitable pur-
poses, or who would so receive the rent if such land or building
were let to a tenant : Provided that no person receiving the rent
of any land or buildings as agent or trustee for another person,
shall be liable to do anything by this Act required to be done by
the owner cf such land or building which may involve expendi-
ture on_the part of such owner, unless he have funds of, or due
to, the owner sufficient to pay for the same; nor shall he be
subject to any penalty for omitting to do such act, if he can prove
that the default was occasioned by reason of his not having funds
of, or due to, the owner sufficient to defray the expense of doing
the act required.

This is the old definition very slightly modified by the addition of the words * which
may involve expenditure on the part of the owner.” In the Bombay City Act, 1888, it includes

*“ a receiver, sequestrator or manager appoin{ed by any Court of competent jurisdiction to have
charge of, or to exercise the rights of an owner of, the said premises.”

The definition, with the exception of the proviso, corresponds exactly with section 3 (5)
of the Punjab Aot.

It is to be observed that though an agent or trustee “ for another person,” not in posses-
sion of funds, is exempt from the definition by tlje proviso, this does not extend to an agent
or trustee “for any society, or for any religious or charitable purposes.”

Again the proviso applies only to the linbility  to do anything by this Act required to
be done * * # which may involve expenditure.” Hence no agent or trustee is exempt from
payment of tawes, even though not in possession of funds.

; In the _Madraﬁ Act, the definition also includes “ the person for the time being ¥ * #
in churge of the animal or thing in connection with which the word is used.

Owner, where it is doubtful who is :~The owner of certain land which he had leased to
another for a period of 40 years was required by the Municipality to carry out certain works
to remedy the insanitary cendition of the busti thereon. The owner maintained that as he
had ceased to exercise xe rightsof an owner 8o far as to able to be chiange the churacter of the
land, not hie but the lessee should be served with the notice. This the Municipality refused 10
do and on being prosecuted the owner was convicled and fined. It was admitted that the lease
did not stipul®te who was to carry oub the improvements required by the Municipality.
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Held.~-That the Legislature has given power to the Municipality to determine in a case,
wliere there are gradations of owners or persons, who may be regarded as owners, or where
there is a doubt ns to who is the owner bound to perform any duty imposed by the Act, which
of such owners shall be deemed to be bound to perform such duty. That ({iloretiou having
been by law vested in the Municipality, the High Conrt, in the exercise of its criminal
revisional jurisdiction, has no power to set aside or question the acts done m the exercize of
that discretion, if those acts have otherwise been done in accordance with the provisions of
%l;e la,w.7 (Sramul Dhone Dutt V Corporation of Caleutta, I. L. R. (1907) 34 Cal, 30; 11 C.

. N. 671.) FO e e R B SRR S N

Owner for the purposes of qualifying as a voter :—See 1. L. R, 88 Cal. 501 noted sec. 12.

Son paying portion of purchase money of house with his father when an owner.  See.
1, L. R. 38 Oal. 501, SR

Where debutter property is wanaged according to a seltled scheme by the co-sebaits in
rotation, and the rents and profits collected, for the time being, by the persons enjoying their
tarn, a sebait ont of turn is not an “owner” within the meaning of s. 8 (32) of the-Calentta
Municipal Act, nor in any other sense, and is not liable to carry out a requisition under s, 408
of the Act for bustee improvements. A sebait is not an owner but only s manager for the
deity. (Ratnendra Lal Mitter v. Cerporation’ of Calewtta (1913 I. L. R. 41 Cale, 104; 17
C. W. N. 1084.) “ 5 : - : :

Owner of building let (1) with power to sub-let, (2) in parts to tenants :—The word
“ owner " as defined in section 3 (8) is wide enough to include the case of a building, which,
having been let to a tenant with power to sub.let, is snb-let by the tenant, a8 well as the case
of a building simply let. In the former case, the tenant who ha« sub-let becomes the owner
and the landlord of the lodgers, tenants of the building, He represents them for purpose of
the section, becanse, according to the law of landlord and tenant, there is no privity of contract
or estate between a lessor and a snb-lessee, unless there is an agreement ereating such privity,
1t follows therefore that, when a building is sub-let, the lessee who sub-lets is the owner of ihe
building witlin the meaning of the sectlon. The section contemplates the whole building
taken as one undivided entity and its owner as a single person and not one who is lessee of
parts of the building. If the proprietor of a building consisting of several rooms let it in
part to several tenants with power to sub.let and each or some of them suk-let, the tenants
who have sub.let are not “ the owners of the building"” because the law eontemplates n
person who is “ the owner of the building ” that is to say, of the whole bnilding, which
tenants of portions who have sub-let are not. In that case the person “who receives the
vent of ** the building is its proprietor who has let it to the tenants with power to sub-let.
He is therefore the owner liable under the section (The Municipal Commissioner v Mathurdass
1. L. R.(1911) 36 Bom, 81; 18 Bom, L. R, 640; 1911, 11 Ind. Cns, 995.)

A Receiver appointed by the High Court:—Such u person is not the “owner” of the
property of which he has been appointed Receiver, within the meaning of s. 8, ¢l. (32) of
Bengal Act I11 of 1899 ; as he recovers the rent not “ on his own account as ngent, or trustee
but as an officer of the Court; nor can he be made a party to any suit or proceeding without
the leave of the Court appointing him., e

Dunne v Kumar Chandra Kisore I, L, R, (1902) 30 Cal, 593; 7 C. W. N. 890. referred to.
(Fink v Corporation of Caleutta 1. L, R, (1903) 30‘ Cal, 721.) -

Where an “ owner” whose estate is in the hands of a ‘ Receiver’ is required to do any-
thing under the Act, he shonld request the Receiver to comply, otherwise he cannot escape
liahility. See note of 1. L, R. 38 Cal, 714 sec, 98.

. (9) ¢ Salavied servant of Government” shall not include a
retired servant of Government in receipt of a pension, or.a person
in receipt of a salary from Government who is not a full time
seryant of Government.

- M~
The latter part of this clause w;a inserted to make it clear that such a person as u
Government Pleader did not come within the definition. % : ;

It wns objected that such officers, thovgh not in full time service, having all the sym.
pathies of the service, were thus eligible ng nominated members, aund, if nominated, wounld
digturb, in favour of Government, the proportion Inid down by section 10. On the othier hand
it was contended that such officers were quite disinterested persons, were often most useful
members, and Government shonld not be deprived of their valuable aid,

(10) “ Official year” shall mean the y"ém'_.commencing' on the,
first day of April. %, s ; ST

i Tk
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T

" This is taken from the City of Bombay Municipal Act. 1888, section 3 (bb). By the
Bombay General Clanses Act I of 1904, section 8 clause (19) this is the definition of ‘finuncial
‘year,” and by clause 51 (4)  year ”’ means a year reckoned according to the British Calendar.

(11) * Annual letting value ” shall mean the annual rent for
which any building or land, exclusive of furniture or machinery
contained or situated therein or thereon, might reasonably be
expected to let from year to year. '

" This is taken from sbbhign 154 of the City of Bombay Municipal Act, 1888,

“ Annual letting value.”—Section 42 (2) of the Panjab Act (20 of 1891) provides that
“ ¢ annual value’ means the gross annual rent for which buildings and lands liable to taxation
may reasonably be expected to let, and, in ease of a house, may be expected to let unfurnish-
ed.” See also the proviso as to lund assessed to land revenue, &c.

Reasonably be expected to let.—What a hypothetical tenant in the same position as the
owner and needing the building for its proper use would be willing to pay rather than rent a
less suitable building and adapt it to his requiremeits at his own expense. (Seciretary of
State ve. Municipal Committee of Madras,—1I. L. R. 10 Mad. 88).

Madrag Act, section 65, follows the Panjab definition exactly except the last 11 words,
but provides that this value is not to inclnde furniture or machinery.

Annual income nol annual letting value : basis of assessment in exceptional cases:—The
Western India Turf Club was the lessee from Government of the Rnce Course at Poonn and
was liable to be assessed for the property at a general property rate of 4 per cent. per annum
of the annual letting valune. The rate when revised was increased to Rs. 9,544 on an annual
gross income from certain sums of Rs. 246,000 this income being considered as the annual
rent that a tenant from year to year would pay. The income consisted of fees paid hy book
makers, keepers of refreshment stalls, for public admittance as spectators to the races &o.
The net profits of the club were Rs. 30,000 a year. Held that the assessment was wrongly
made and was therefore illegal and the tax paid should be refunded.

As to how the anunal value should have been calculated the learned Distriet Judge in
his judgment says. The items of income could not be said to be rent but they are increase
fees, nor could the total of the fees he the sum at which the Club “ might reagonably expect to
let the premises” in the-exceptional circumstances of the ¢ase, 8o it was not the ““ gross nnnual
rent”’ nor the “anuual value,” and that the method of taxtation was not anthorized by the
regulations. T'his being an “ exceptional case” the proper method of ascertaining the rate-
able value is that laid down in Reg. v Verrall (1 Q. B, D. 9). In brief, the recent average
receipts and expenditure of plaintiffs ought to have heen considered as an element in
ascertaining the rateable value, It was not held that this must be the only element, but, in
cases where no means for a comparison exists, obviously this point hus great importance,
I'he same view was taken in Clarke v Fisherton-Augar (6 Q. B, B. D. 139) and the Mersey
Docks and Harbour Board v The Assessment Committee of Birkewhgad (I. Q. B. (1900) 143),
confirmed by Privy Council (L. R. (1901) 175). (Secretary of State for India v Major Hughes,
I L. R, (1914) 38 Bom, 293.)

(12) “Street” shall mean any road, footway, square, court,

alley or passage, accessible whether permanently or tempogarily
to the public, whether a thoroughfare or not;

and shall include every vacant space, notwithstanding that
it may be private property, and partly or wholly obstructed by
any gate, post, chain or other barrier, if houses, shops or other
buildings abut thereon, and if it is used by any persons as a means
of access to or from any public place or thoroughfare, whether
such persons be oecupiers of such buildings or not, but shall not
include any part of such space which the occupier of any such
building has a right at all hours to prevent all other persons from
using as aforesaid.

»
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StrERT,~In the old Act of 1873, “shall include any way, road, street, square, court,
alley, pnssage or open space, whether a thoronghfare or not, over which the public have a
right of passage or access, or shall have, during a period of 20 years, passed or had access
without interruption ; and also the roadway or footway over any public bridge or causewny.

Bom. Act 1T of 1884 substituted a definition which, as section 3 of the Act, provided
that the word * shall mean any street, way, road, square, court, alley or passage over which
the public have a right of way, or which is used by the public as a means of access.’ The
amended definition eliminated the special rule of prescription, and left all questions as to the
right of the public to the use of roads or ways to be decided by the general ldxw of the country.

The Select Committee in framing that definition stated that they endeavoured to give
the word the meaning required for the purposes of Municipaldaw. They add “ It should not
apparently comprise any alley or passage however private the use therecof may be, but only
such ag are used by the public, and the bad ordering of which may injure or endanger the
public, Some ‘streets’ so nsed may be private property, and when °streets’ vested in the
Municipality ave intended, the word ‘ public’ is prefixed. The duty of keeping in good .order
any land or building not used by the public as a means of access, may be enforced under
provisions of this Act as sections 55 and 58.” : ; )

The new definition now omits all the latter part of that amended definition lest, it was
said, any piece of land used by the public (for ever so brief a time) as, for instance, a “ short
cut” to any place, should hecome Municipal property. ‘ j v

The Bill contained the following illustrations to this definition, but they have been now
omitted as being unnecessary or conducing to possible mis-construction :—

(a) A pol or khadi in Gujarat is a street within this definition. (b) The approach to
a railway station from which the Railway Company are entitled to exclnde any persons, is
not a street within this definition. (¢) An open maidan with no houses abuttingon it, is not
a street within this definition. (d) A garden or square from which any occupier of such
building abutting on it can exclude strangers, is not a gtreet within this definition. (¢) An
angan ig not a street within this definition.

The Bombay City dct, section 3 (w) says “street” includes any highway and any
causeway, bridge, viaduct, arch, road, lane, footway, square, court, alley or passage whether a
thoroughfare or not, over which the public have a right of passage or access or have passed
and hnd access uninterruptedly for a period of 20 years; and, when there is a footway as well
as a carriage-way in any street, the said term includes both.”

Roads dividing off small plots ave streets :—The owner of a large vlot of ground abutting
on a high way divided the plot into 19 small plots and sold them to different purchasers.
These plots were mapped out as abutting on the sides of two parallel roads which were marked
out ns proposed roads. Fach of the purchasers of the plots entered into a covenant with the
owner to keep open that portion of the proposed road which stood in front of his plot and to
repair so much of the road. The question arose whether the proposed road was a street
within the meaning of the City of Bombay Act. Held, tkat the proposed road would constitute
a street within the meaning of that Act. I.L.R. 6 Bom. 686, 20 Bom. 83 ; 20 Bom, 146
referred to and distinguished. (Municipal Comimissioner for City of Bombay v Mathurabai,
L L. R. (1806) 30 Bom. 558; (1906) 8 Bom. L. R. 457.)

Under 38 and 39 Vic. ¢, 56 (The Public Health Act, 1875) street includes any highway,
and any public bridge, and any road, lane, footway, square, court, alley or passage whether a
thoropghfare or not,” The Panjab Act, 1891, section 3 (4), defines street as including
“any way, road * * ¥ whether a thoronghfare or not, over which the public have a
right of way. and also the roadway and footway, over any public bridge or causeway. The
Central Provinces Act, sec. 3 (81), follows this exactly. The Lower Burma Mumicipal Act, 1884,
section 2, adds to the definition “and includes the surface soil and sub soil of any such
street, and the footway and drains of any such street, &c.” The Madras Act, section 3

(27) adds “ together with the drains on either side and with the land, whether covered or .

not by any pavement, verandah or other erection, which lies on either side of the roadway
up to the bonndaries of the adjacent property.” Also includes the roadway over any public
bridge or canseway. See also Bengal Act III of 1884, and note to section 50 post.

. Bee also the English cases in Law Reporte 16 Equity Cases, 108; 9 Queen’s Bench
Division, 183; 14 0. B. D. 849; 17 O. B, D. 30; 4 Chancery Division, 895; 44 Ch. D. 110;
4 Exchequer Cases, 319; 7 Exchequer Cases, 369. .

The Calcutta Act provides that a ¢ private street” means any street, road, square,
court, alley, passage or riding path which is not a * public street” as defined in this section,
but does not include a pathway made by the owner of a building on his own land to secure
access to, or the convenient use of, such huilding.” ’ :

L

»
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Pathway when not a streel :—Wheve there are 4 buildings owned by 4 different persons
bearing 4 different assessment Nos, which abut on o passage which is not a public street,
Held, that it was a pathway made by the owner of a building on hig own land to secure access
to, or the convenient use of, such building, and that it is not a private street as defined above.
(Hari Mati Dasi v Corporation of Calcutta 18 C, L. J. 219; (1910) 8 Ind. Cas. 891.)

Open spaces.—The latter part of this definition is new, and was drafted for the express
purpose of including in the term ‘street,” * Pols’ and ‘ khudkis.” -

The following very apposite remarks were made in Tayler v Corporation of Oldham
(1876) 4 Ch, D. 393, p, 408:—

* The owners of these private courts and alleys ave, of all people in the world, the
most averse to laying ont money in sanitwry works. It is in these places that the poor live,
the very people who siffer most from the want of sewerage and drainage, which are so
requisite for public health. Is it to be imagined thav the Legislature intended to except such
places as these from the operation of the Act? T should say if the Act were passed for any.
body, it must have been meant to include those owners, who, for the sake of gain and acquir-
ing high rents in proportion to the annual value of the wretched tenements they allow the
poor to occupy, neglect ordinary and necessary sanitnry precantions. If T were to interpret
it by what I might think to be the mind of the Legislature, I should suppoese that the first
people to be included would be the owners of these erowded courts and nlleys, over which the
publie have no strict rights whatever, but which are intended to be nged for the dwellings of
the poor, and are unprovided with what, according to modern science, is known to be absolutely
necessary for their well-being.”

(13) “ Public street “sha,ll mean any street—
(«¢) over which the public have a right of way, or

(b) heretofore levelled, paved, metalled, channelled, sewer-
ed or repaired, out of Municipal or other public funds, or

(¢) which under the provisions of section 90 is declared by
the Municipality to be, or under any other provisions of this Act
becomes, a public street. ' :

There was no definition of the term under the old Acts; this is taken from the Bombay
City Act, except para (a) which does not therein appear. See note to section 50 (2) (f).

Private Street :— This Act containg no definition of  private street,” #s the expression
is not made use of, The Bomhay City Act, section 3 (4) says it ‘ means a street whivh is not
a public sireet.”

‘Footway and drains included in public street:—The Calcuttn Act, sec. 3 (36) says a
‘ public street’ includes “(b) the footwny attachgd to any such street, &c.

4 (¢) the drains attached to any snch street, public bridge or eauseway, and where there
i8 no drain, shall be deemed to include also, unless the contravy is shown, all land up to the
outer wall of the premises abutting on the street, or if a street alignment has been fixed, then
up to such alignment.”

‘ Street’ as defined in clause (12) ‘means a footway.’—'I'here is no sufficient reason *or
the contention that drains and gutters alongside a public street do not fall within the definition
of a public street, unless they are so covered that the surfnce of the covering is part and parcel
of the surfuce of the street and is usad as a thoronghfare in the same way as the surface of the
rest of the street. In ordinary pavlance a street certainly includes the gutters, foot-paths, ete.,
that may be alongside the main roadway. A man would, for instance, be said to be “in the
street,” though he was not in the actual part of it used for traffic, but standing in the gntter
alongside : and two boys gambling in a Municipal drain alongside the street would surely not
be allowed to plead thut they were not gaming in a public street under section 12 of Bombay
Act, IV of 1887. And this must almost necessarily be 80, because ns stated in Bouvier's Law
Dictionary, Volume II, page 1049, “ a street, besides its use as a highway for travel. may be
used for the accommodation of drains, sewers, acqueducts, water, and gas pipes, lines of tele-
graph, and for other purposes conducive to the general police, snnitary and business interests
of a city.” “A roadside gutter is also practically a paxt of a street provided for carrying off
stormwater, ete., and so requisite for its preservation for the usualand intended purposes. (Cf
Nagar v Municigality of Dhandhuka, Indian Law Report 12 Bom. 490, at page 496.) Then
i there anything in the Bgmbay District Municipnl Act, 1901, which indicates that the legiss

o o
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street” unless they were

vhere streets and draiis
! lenty of instances where

street, e . section 8 (18), where “public
,’m;lléﬂ‘."ﬁﬁiﬂﬁ'??ﬂgﬁﬁ out of Muni-
s gutters are ranked with the pavement or

“lature did not intend guttexs, etc., to be included in the definition of
“covered to the extent specified by Mw. Orr? H some i
or gutters are seperately cntnlogued: but on th i
‘such drains or gutters are recognized as pa
street ” is defined to inclade a “ street .
cipal.........fands, and section 121 (1) and (2), v guters are ‘
flags of n public street. The public also have acoes ‘an open gutter, and can, if necessary,
use it as a footway, so that it falls within the definition of “ street ” in ection 8 (12). I do
not think therefors that there is any real warrant for the view rward in Mr. O's
puragraph 18, (Legal Rembrancer G. R. 3076 of 16.4-1908 G. D k g

i : / % b f % ;
It was held in L L, R. 28 Mad. 17 that where the Aot ,ﬁa:im define ‘strest’ a drain
on the side of the street did not come within the street, so far at any ra

. as the circumstances
of the case was concerned. f ¢

Public vight of way—A suit will lio for a declnation of right of an individual
community to use the public road. Eyery member of the public and every sect has the right
to use the public street in a lawful manner and it lieg on those who would restrain him or it
to show some law or custom having the force of law abrogating the- privilege. (Buslingappa,
P. Cheduchal v Dharamppa B, Oheducha 1. L, R. (1910) 34 Bom. 571 ; 12 Bom. L. R. 586.)

Cuntinued use by public of way when makes it a public. way,~Continued vser by the
public of a way raises a presumption that that way belongs to the public, that it -has been
dedicated by the owner for the public use for which it has been used ; and it is not incumbent
upon the public to show by what particular owner the road has been dedicated. Mahmada
Mudaha v Nallayya Gowndon (1909) 19 Mad L., J, 467; 6 M, L. 1. 285; 1. L. R 32 Mad. 527;
1909, 4 Ind. Cas. 870.) ,

As to rights of religious processions along streets see 19 Mad. L, J. 617. Dedication of a -
road to the public may be express or implind.  The most common mode in which a highway is
supported as such is by prescription. 1f all persons without distinction have indiseriminately
for a considerable period of time without interferenve used nud enjoyed the wuy, such a - way
will be presnmed to be a highway, The Collector of Surat v Nasarwanji Daraspa, 1880
P.J.159. *

Right of access to public street ;—An owner of land adjoiniug a highway i entitled
to access to such highway at any point at which his land actnally touches it, but be has no
such right if a strip of a land, however narrow, belonging to another and wot subject to the
public right of passage, intervenes. I'his right of access is n private right, and is distiney,
from the right to mse such highway as soon ns he is upon it, which he enjoys only as a
member of the public. TInterference with snch private right will, if wrongful, sapport an
action and amounts to ‘ injurious sffection” of his premises for compeusation purpose (Moore
Grt. 8. & W. Railway Co. 10 1. C. L. Q. 46 Ex. Ch.)) Whe=re an obstruction interferes with
a person’s public right only, and not with his private right of access, his claim if any, must
be based upon the ground of a public nuisance cuusing special damage to him (Halbury's
Laws of England Vol. 16.) : W .

Metalled and unmetalled portions equnlly part of road—Right of public way, Where
the guestion is as to the breadth of a public road, it must be taken that ali the ground over
which the public have & vight of way is part of the voad : the mere fact that part of the road
may be metalled for the greater convenience of the traffic will not render the unmetalled
portion on each side any the less u public road ov street. (Municipal Board of Agra v Sudarshan
Da.: Bhastri, 1. L R., 87 A11 9.) . A

The mere fact that Municipal sweepers were employed in sweeping a street and that

Municipality kept up lnmps in that stréet were not sufficient hy themselves to establish

that the street was a public one, (The Ankloshwar Mum'cipnlily v8. Rikkhavchand 2 Bom, L. R.
1076 ; 1. L. R, 25, Bom. 315), ;

" “ Repaived .—Stopping up holesamade by rats and setting right slabs of stones that had
got out of po.ition by the Henlth Department of the Municipality is no proof of repair with
the intent of the definitignof “ public street” in sec. 8, clause 10 of Bom, Act I1I of 1888, but
comes more appropriately under sec, 61 (D), the Corporation having t¢ make many sanitary
provisions myd geverally the abatement of all nuisances.” (The Municipal Commissioner of
Bombay vs. Vinuyak Ramchandra. Bom. H. O, Or, Ruling No. 58 of 1895,)

. (14) “Tax ” shall inclnde any toll, rate, cess, fee or other
impost leviable under this Act. sl e :

_ This js new, and is taken from the Bomiay City Act, 1588,
tax “ag wcluding any iwpost ” auder that Act, = A

A\

section 8 (p) which defines
. 3 .-°~~w..f, L e \
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‘Money payable under contract to collect tolls is not a toll.—Money due under a contract
entered into with a Manicipality for the right to collect tells in consideration of a money vay.
ment does not fall within any of the provisions of section 269 of the District Municipalitias
Act, 1884 which provides that fess tolls &e. ave recoverable as taxes, nnd a coutractor who
fails to pay what is due nnder such a contract cannot he convicted and fined under that
section, The factthat the ncensed has had assigned to him the vight to collect the tolls, in
consideration of a money payment made by him to the llunioipsxigy,‘ does not make the money.
payable by the accused to the Mun cipality under his contract a * toll” within the meuning of
the seotion, I. L. R, 22 Bom, 709 followed. (4bdul Aziz vs. CUnddapah Municipality, I. L. R.
(1908) 26 Mad. 476 N g !

(15) « Nui:s'an&é)g‘f_ shall include any act, omission, place or
thing which causes or is likely to cause injury, danger, annoyance
or offence to the sense of sight, smelling or hearing, or which is
or may be dangerous to life or injurious to health or property.

This is taken from the Bom. City Aect, sdotioh's (2). ;

1t was considered necessary for Municipal purposes to have a separate deduition to the
existing one in section 268 of the Indian Penal Code, This definition is very mueh wider
and would include nuisance cases which would not come under the Penal Code.

The Madras Act, (IV of 1884) apdu “of the publie or the people in general who dwell
~or ocenpy property in the vicinity or persons who have occasion to use any public right.”

Building even if erected nnder Municipal sanction may nevertheless be a nuisance for
which a suit may be brought,

Nuisance, when a wall may be :— Propriety of order ‘of partial demolition— Feasibility of
other remedial measures— Caleutta Municipal Act, (Beng. I1I of 1899) 5. 632. The words “any
nunisance ”.in & 632 of the Calentta Municipal Act mean any unisance as defived in s. 3 (20)
thereof, The definition, thongh wider than that of a *“ public nunisance ” at the common law,
does not extend to the inclusion of all private nuisances. Bhagwan Dus v, Rash Behari Mullick,
14 0. W. N. 687, expluined. The erection of a wall, however high, on one’s own land very close
to the dwelling-house of a neighbour, in order to prevent him from acquiring a right of ease-
ment, is not in itself, a nuisance under the Calcutta Municipal Aect, bul where the evidence
shows that it is, oris likely to be, injutious to the health of the residents of the adjoining
tenements and of the public inhabiting the neighbourhood, by propagating the seeds of con-
sumption and typhoid, it Becomes a nuisance nuder the Act. Where, however, the only matter
which causes a' wall to be a rinisance is not its height but the accuwulation of filth at the
bottom and want of space to,cleur the drainage between it and the ndjacent house, the Magis-

“trate, instead of ordering its reduction in height, should consider whether the nuisance cannot
be abated by the adoption of other remedial mensnres. The uge of the Act, for the purpose
of interfering in any way with the vights of private owwership, beyond the linited powers
given to the Corporation by it for the necessary protection of the publi¢ and the enforcement
of proper sanitation, ix much to be deprecated. The case was sent back to the Magistinte
with certnin snggestions as to getting rid of the nuisance without interfering with the bheight
of the wall, (Khagendra Nath Mitter v. Bhupetdra Narain Dutt. (1910.) L L. R. 38 Calc. 296.)

Putting up posts to prevent wheel trafii¢ passing through private tand, not a nuisance.—The
owner of a busti put ip certain posts which had the effect of preventing the wheel traffic
pussing through the bustifrom east to west and from north to south, leaving the opening on
to the main road open and free at all times for any cart which had business in the busti and
could go all over it and all round it and ot agnin by the same passage by which it came® in,
but the cart could not get in nnd out by the ghorvtest route as it had to go back by the way it
came in, Held, that, althongh it might be incouvenient to the municipal servants and although
it might add to the expense of cleaning the busti, the act of the owner canmnot in any way
interfere with the effective cleaning of the busti, which it is necessary to establish before it
can be held to be a naignnee.  (Navendra Nath v, Chatrman, Corporation of Calcutta, 1910, 8-
Ind. Cases 17, 15 C. W. N. 100,) : : ; ) =54

Nuisauce by breeding mosquitoes.—Bill No: T of 1918 propnsed with a view to the pre-
vention of malarin, to add to the definition in the Bombay City Act the words “and also
includes the provision by auy Act, or omission of facilities for the breeding of mosquitoes ™ ¢
bat after discnssion in Conncil this was omitted ﬁom Bowi, Aet, VI“of 1918 which provided

for various nmgu‘{lmgnba. B ko el ] :
- (16) * Dangerous disease " shall mean cholera, plague, small-
pox, and any endemie, epidemic, or infectious disease by which

the life “Qﬁﬁlﬁﬂ.‘?iﬁ'ﬁpdangered.‘ ol

o
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This is taken from the Bom. Oity Act, section 3 (aa) with the addition of the words

“ plague, smnll-pox.”
(17)  “Vehicle ” shall include bicycles, trieyeles and auto-

motor cars, and every wheeled conveyance which is used or
capable of being used on a public street. oS
This corresponds very nearly with the definition in section 3 (q) lf the Bom. City Act’
except that herve ** bicycles, tricycles, automotor cars” ore expreus]{y included.
(18) “ Public securities ” shall mean— =
(«) securities of the Government of India,

(b) stocks, debentures or shares in Railway or other com-
panies, the interest whereon has been  guaranteed by
the Secretary of State for India in Council,

(¢) debentures or other securities for money issued by or
on behalf of any local authority in exercise of powers
conferred by an Act of a legislature established in
British India, or :

(d) a security expressly authorised by any order which the
Governor in Council makes in this behalf.

This is taken from Act VI of 1890, section 4, {3) (a).

(19) In Sind, the words, “ Sind Official Gazette’ shall be
deemed to be substituted for the words * Bombay Government
Gazette” wherever they oceur in this Act.

See also “ the Bombay General Clunses Act, 1904,” and the general definitions of the
words given therein and which are applicable to this Act; such as :(—

(20) “ Writing” and “ written ” include printing, lithography, photography, engraving
and every other mode in which words or figures can be éxpressed on paper or on any substance.

(22) “From ™ and “to,” when uged with reference to  series of days or other periods
of time, respectively, exclude and include the first and the last of the days or other periods in
“such series,

CHAPTER II.—ConsTiTUTION OF MUNIQ;PAL[TIES.*
(1) Municipal Districts.

4. (1) Subject to the provisions of sections 6, 7 and 8, the
il 5 Ty Governor in Council may from time to time,
cipl districts, " by notification in the Bembuy Government

Gazette, declare any® local area to be a muni-
cipal district, and may from time to time, by a like notification,
extend, contract or otherwise alter the limits of any municipal
district, or declare that any local area shall, from a date to be
specified in the notification, cease to be a municipal district.

(2) Every such notification constituting a new municipal
e district, or altering the limits of an existing
in notification. . municipal distriet, shall clearly set forth the

~ local limits of the area to be included in or
excluded from such municipal district, as the case may be,
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(8) It shall be the duty of the Municipality in every municipal
‘Evection and muin. iStricy already existing, and of every Munici-
tenance of boundury pality newly constituted under this Act, and of
Ty ~ every Municipality whose local limits are altered
as aforesaid, to cause, at their own cost, to be erected or set up,
if and when so required by the *Collector, and thereafter to main-
tain, at their own cost, substautial boundary marks of such des-
cription and in such positions as shall be approved by the Collector,
defining the limits or the altered limits of the municipal district
subject to its authoritiy, as set forth in the notification.

(4) When any local area ceases to be a municipal district,
STSRER R the Municipality constituted therein shall cease
of Municipality whieh 1O exist, and the property and rights vested in
hus cenved fo exish to any such Municipality shall, subject to all
) charges and liabilities affecting the same, vest
in His Majesty, and the proceeds thereof, if any, shall he expended
under the orders of the Governor in Council for the benefit of the
local area in which such Municipality had jurisdiction.

*Constitution of Municipalities.—For the latest expression of the policy of
Government see the G. R. set out in the Preface to this edition.

Government have of recent yenrs abolished a large number of tha petty munici-
palities, nnd have formed them into * notified arens’ which correspond to Town Panchayets in
other parts of India,

As to village Panchayets see para. 37 of the Resolution. Sanitary Committees which
gn,d been established in the Presidency had n»t proved a successful experiment in locul self-
overnment,

In England “ the horough * is a city or town to which the Municipal Corporations Act
1882 (45 and 46 Vic. c. 50) applies. Its area ig defined py its charter, or by the provisional
order or local Act altering the bonndaries. 1In the latter 2 eages confirmation by Parlinment
of nn order is necessary. The Municipal corporation is the body corporate constituted by the
incorporation of the inhabitants of a borough or eity. Incorporation is now obtained by the
grant of acharter. The Municipal covporation in composed of the mayor, aldermen, and
burghesses or citizens. The bufgesses or citizens are those whose names appear for the time
being on the burgess roll. If the borough is n city, the burgesses are styled citizens, A
verson is not deemed to be a burgess uiiless enrolled. The corporate offices are those of
nayor, aldermen, councillors and elective nuditors.

Every qualified person elected to a corporate office must, unless exempted by law, either
accept the office or render himself liable to a fine. Acceptance is signified by the ferson
elected making and signing a declaration. The .declaration must be made and subseribed
before the members of the conncil or the town clerk, within 5 days after regular notice of
election, If this is not done tha person elected is liable to pay to the council a fine of at least
£25 or if a mayor £50, Until e has made the declaration the person elested must not act
in the office. A person who acts in a corporate office before making his declaration, or with-
ont being qualified, at the time of making it, or nfter ceasing to be qualified, or after becoming
disqaalified, is linble to a fine not exceeding £ 50, but if in fact he was enrolled as a burgess
he is wot linble merely becanse he was not entitled to be so enrolled.

Aldermen —These are oue third of the number of Councillors and are elected by the
Conncillors for six years, At the end of every 3rd year one half go out of office and their
places are filled by election.

Mayor,—The mayor is elected by the council from nmong his aldermen, councillors or
persons qualified to be, I'he term of office is for one yeur. The council may grant him such
remuneration as it thinks vensonable, Duving his term of office he is ew-officio a jnetice for
the borough aftd also a 1ﬁ|bloe‘ of the peace for the connty in which the borongh is situate.

.



cholon to prvsldﬂs Mﬁ?@ thie an alderman or, in jjua
mny be chosen as chairman,

Oowsity bowugha —Certain cities s,ug iam u‘ﬁlﬁq ’ md y Ed,}‘@l Olmrw hn ‘special
privilege of beiug conuties in themselves hay ir own sherifis and being ;
the jurisiiction of the officers of the connty at la :
of at Jeast 50, for the purposes of 1 Governmeut mindé an  administrative
connty of itself and ¢ led county borough, bat, tat all other purposes it continues to be part
of the comrty in which it is sitante, - Any bovough of like population mity. be nade a county
borough by order of the Local Goverﬂmmm Board yﬁnﬂrmnd by Parlinment.

T'he effect of bemgaoouuty borough is give the mayor, aldermen und hurgeam,
acting by the council, all the powers, “daties and linbilities of a county eouncil, but to feave
the constitution, elaer.xon, prooeodmgn &e, &c of lhs ovnnty borongh conneil ta be regnlated
by the Municipal Corporation Act, 1882, ; i =

ufigm of Mnnwipalitiu.—-;ﬁ’he word ¢ Mnmcipality " derives itslname from the
Roman municipium a free town posielsmg the right of Roman 'oitiwm}up, but governed by
its own laws. Such a type of community was well smteci to the political genius of the A uglo-
Saxons, and vowns formed on this self goveruing model and protectocf by royal or baronial
charters sprung up rapidly in meniceval England, The imporiant part played by these well
ordered and peaceahle trading communities in hmkmz down the power of « thn feudal barvons
and in reinforcing the weaknees of the Crown is well known. They helped, sa[ys tlhe historian
Robertson, more than any ‘other cause to introduce regular gover nment pohua, and arts,
They are still the ptlhws of modern civilisation,

1 Origin of section :—Sub-sections (1) (2) and (4) are reprodnced from section
5 Bom. IT of 1884, slightly modxﬁed

9 Govgtnor.in.eouncxl-—Thmm Smd means the Oommus:oner in Sind(sec, 3 (8).
'8 I.oca.l avea:—This area may or may not include the wliole or part of a cantonment.

The Panjab Act expressly provides that “no Military Cantonment or part of a \hhtmy
Cantonment shall, without the consent of the Governor-General in Council; be comprisad in
any mch not\ﬂua,t.um ? declaring the local aren a municipal district. So a.lrm the C. P, Act.

4 Boundary marks.—This clanse is reprodnced with some slight alterations from
gection 6, para. 2 of the old Act of 1884.

“If and when 8o required by the Collector.”-—Under the old Act all municipalifies Liad
to erect thess mnrku, but as a matter of fact many did not do so where the boundaries were
80 clearly defined by natural limits that the expense was nnnecessary,  The law now
recognises this and leaves it to the Collector to decide wherever sueh marks are um:esss,ry

5 Collector :—The definition of Collector is omitted in thxs Act.

Assistant or Deputy Oo;leci‘ov —“G. R. 8718 of 6th Nov. 1884 Rev. Dep. quotes Jthe
opinion of the Legal Remembrancer that nvder the Bombay Geneial Clanses Act read with
Revenue Code, sec. 10, in his taluka the powers and duties of an Asmsmnt.a.L Depaty Collector
under the Local Boards Act also are the sanie as are conferred or itiposed by law on the
Collector, subject to appeal to the Collector, and to the power of the Collector to direct thut
cortain duties shall vot be performed or powers exercised.”

This opinion will however probably not avply to this (Mumoripal) Act since sec.173 (2)
makese specinl provigion for the delegation by the Collector 'of certain of his powers to the
Assistant or Deputy Collector, thus negativing any :mphonuou that; hhe ‘Act intended his
other p wers under this Act could also be delegated. ore e il

olished Municipalities.—Under the Madras Act Government may pass such
nrderﬂ B i d

of all denmu, 55 oo'anoil]nr'

eoml tur the dispcsnl of the property.

inmasted
pality m whi it might

it in the event of Government detm“mg to abolish any small munici-

advisible to apply the provisions of Chuqvg‘,r X1V, that instead of
abohshmg it (snch aboli whys carrying with it some seuse of censure, or an iden that ,lhe
place is of extreme ingignific nee), this section should provide for investing the Goyernor in
Council with power to declare such loenl area to be a notified areaand from that dite to gense
to be a Municipality, 'Lhwfiiggestwn was, however, not adopted. ST

Government labilily | for,dabts of abolisked Mumctpalﬂy —The following remarks of the
Legal Remembrancer forms the preumble to G. R. No. 424 of 10th Feb. 1893, Gen. Dep. :—

Under section 5 (3) of Bomhny Act TT of 1884 ‘Whtm any’ Jocal area ceases to be a muni.

cipal district the property and r!ghh, vested in the Mﬂdipnhty venb in tho Gm'gm' in Oosmo*t o
1

subject to all ehugu and hsbilctiol t!ootlng the same, AR

R TN r .
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v s th »olmiﬁmn at all moetmgc ﬁhﬂ in Bi: absenee the ¢ epwﬁy maym' may | be 3

n wﬁs‘uo;mky,ngl,su{a vopulition



~ed. It is also undersirable that there shonld be a long interval betw
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ure tindedBeotiorl 21 of Bombay. IT of

ts made &.& expenses incurred by or
Bombs y District Municipal Acts oreating

euts of n Municipal Corporation, o

abe HBle,iand T ik thie Government can be held 1 able
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y “2.  The Municip: mds stand charged ns

1884 with all costs in res of contracts, m’id_"'agr
on behalf of the Municipality, «

R R ke g e, T e ; )
%8 Beyond this there i8 no provision in the Bom
any liability for the debts engngem

%4, 'The assets o
the extent of those assets
%8, Muuicipali
Government, and it ix nof
far as the Municipal prope
charge the liabilities affecti

only to
‘not act as agents or servants of Government, or on behalf of
their power to pledge the eredit of Government. It is only se
7 will go, that Government can be under any obligation to dis-
« Lhe same, or expénd the proceeds thereof for the benefit of the

Jocal aven in which the Municipality had jurisdietion.

“10. Indeed I think that the rights of a dissolved Municipality would, in vesting in
Governmert be subject to the charges and labilities affecting the same, 7. e, would vest,
subject to n responsibility for she discharge, frqm'zhd"prmggdc thereby realised, of all debts and
liabilities incurred by the abolished corporate body. W . -

“11, 'Thelocal area ennnot on the incapacity or insolvency of lbs Muvicipal Corpdra.tion,
claim, as of right, to transfer to the general, public any liabilities inourred on its account.

“12: I think there can be no objection, if persons voln_ﬁta.rﬂy come %orwnrd with con-
tributions to discharge the delits inginred by a municipality, to nccept those contributions and
apply, them, as desired by the persons making. them. i

{
“18. There can be no illegality in accepting voluntary subseviptions for any purpose
that is not oppoesed to morality or public policy. !

Utilisation of balances of abolished Munieipulities :—When a municipality is abolished
the balance of its fund cannot be wade over directly to another body as is proposed. The
balance must be credited to Government as a Provincial receipt, and any graunt required
must be paid from the Trensury and appear in the accounts as Provincial expenditure,
I'he balances of the three muunicipalities in question, after all claims on the wunicipality
have been satisfied, should accordingly be now paid into the Treasury.

2. Tun the case of Bareja, sanction is required to (1) Provincial expenditure estimated
at Rs, 3,000 on a culvert, and (2) a grant to the Sanitary Commibtee of a sum equal to
the balance of the municipal fund after deducting Rs. 3,000, The second of these
proposals is sanctioned. As regards the first, however, it would clearly be incorrect to
constrack, as a Provincial work, a calvert on a Local Fund rvond. The proper conrse is
for the Local Board to undertake the construction, on condition that, if it does so, a lamp

sum grant of Rs. 8,000 will be made from Provineial to Loecal. 4

3. A lump sum granb equal to the balance of the municipal fund of Kasandra may be
made to the Sanitary Committee of that village. i

* 4. Asregards Uvarsad, the proper course seems to be to make a grantfeqnal to the
whole amoant credited to Government (apparently Rs. 1.016) to the Ahmedabad Local

Board on condition that it shall be expendad in the village of Uvarsad; wnd this course is
sanctioned, : - $ )

5. In the case of municipalities which may heveafter be abolished, the presidents of
the municipalities should draw a cheque on the last day of the existence of the mumicipality
in favour of the Collector for the whole amount of the balance which; according to law
would vest in Government, (G. R. No. 646 of 10 February 1896, Gen. Dep.)

G. R. No, 6109 of 7 Nov. 1898, Gen. Dep.; sanctioned the arvangement that the uuspent
halance of the Jerrngk Municipality which was abolished, be vested in the Collector of
Karachi and Assistant Collector, Jerrnck on the understanding that the money be invested in
Government recurities and the interest spenf; on the conservancy of the town.

o AT \ 6, 1

Recovery of avrears due to abolished Municipality.~~1hough the property and rights of
the Muwicipulity vest in iix Mujesty, Government have not the special powers of a municipa-
lity to recovert arrears, which cau only be done by a civil spit. (G. R. 5480 of 4th Sept.

1907, G. D.) £ Fomn : Gkt : L
- Introduction of the Village Sanitation Aet :—1t appears probable that the establishment
of Sauitary Committees on advantageous terms in the places where it is proposed to abolish
municipalities will be facilitated if the arvangements for the introduction of the Committees
are settled, and the consent of the inhabitants obtnined, before the gnx:i%iphlities are abolish-
: - ‘ ; n the abolition of the
oue body and the establishment of the other. Consequently, all tke prelminaries to the
e Senitation Act vequired by Government Circular No. 45, dated 5tl,

b . R

v
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Jauuary 1894, should be arvamged in fulare befor e applications for the abolition of manicipalities
are made to Government,"and the arranzements proposed should be reported with the appli-
oamﬁn (G. R. No. 3323 of 29th July 1896, Gen. Dep.) Collegtors are empowered to write off
in the en

3

T
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of abolished municipalities, irrecoverable arrears up to Rs. 500, (G. ‘®. 872 of Tth -
L s g f

Sep. 1 Rev. Dép.)

» 1 Munieipal distri s : : s S
to be neriodical m-ﬁ.. section 4 may be either pertbd&oa.l or per-

manent. manent. yioit

’., 1 Origin of section.—The expression  periodical” is substituted for temporary”
il the old Act. This is in accord with the provision made by section 6 that such nranicipal
districts exist for recurring seasons and are not mevely temporary as before. ' '

Under the Panjab Act municipalities are divided into 1st and 2nd class.

6. Any local area in which a veriodical fa:ir1 18 held or Wh}i10h

RO g ~is visited periodically by pilgrims, together

mayv::at:eo:‘a):::] ¢ be With any m:;glnbouring lo{;a,l?aia to which the

poriodical - Muricipnl - people attending sach fair or the pilgrims

iy resort whilst such fair or pilgrimage lasts, may

be declared a periodical municipal district at and throughout
certain specified recurring seasons.

1 Origin of section.—This is a re-enactment of section 8 of Bom, 1I of 1884 except the
last 7 words. The oliject of this section is that any part of a district in which special sanitary
measures are needed may be subjected to municipal law admiuistered by a competent body of
counciliors, many of whom may algo be members of the taluka local board.

Avens which are constituted temporary municipal districts only should not be excluded
. from the village gronps within which they are comprised for the purposes of the Bombay
Local Boards Act, 1884 (Bom, Act I of 1884) (G. R. 8030 of 10th October 1884, Rev. Dep).

See section 72 as to taxes levied by a municipality on pilgrims visiting a shrine within
municipal limits,

See section 14 (2) as to the constitution of, and the powers and duties to be exercised
by a periodical municipality.
" Recurring seasons —The last 7 words are intended to avoid the necessity of sach year
declaring the Municipality anew. (See also note to sec, 14.)

New Markets and. Fairs. —See Bombay Act IV of 1862, which prohibits the establishment
of any new market or fair without permission in writing from the District Magistrate. It
recites that the establishment of such new markets or fairs in the neighbourhood of places
where markets or fairs have been previously established leads to disputes and not infrequently
ocx(:]ufiqu breaches of peace and serious inconvenience to the frequentors of such markets
and fairs.

District Police Act. Awplication of—to certain areas,—G. R. No, 474 of 4th February
1891, Gen. Dep., called for reports as to the advisability of the application of section 45 of the
District Police Act, 1800 (District Magistrate tv take special measures to prevent outbreak of
epidemic at fairs etc,) to those places in which it had been usnal to establish temporary
municipalities. The reports having been received, G. R. No. 8748 of 22nd October 1891
states :—The Commissioners are unanimons in their view that section 45 of the Police Act is
more workable than the constitution of temporary mnnicipalities at places where jatras and
other similar assemblages are held, Each such place must be considered on its merits.

! What local areas * F:
may b:'ﬁ:*"":‘dmg:i; 7. (1) Any local area which comprises—
distriots. :
(4) a city, town or station or two or more neighbouring
cities, towns and stations, with or without any village,
suburb, or land adjoining thereto, or e
: L]

5. Muni‘di_pa;i'diétricbs constituted under
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village or suburb or;tv;o or moru:‘ifgtighbouring il
+ lages and suburbs, "3 Dt o
_ may be declared a permanent Munioipal district,: :
.« Provided that, except— L vy
' . () *in the case of hill-stations, or i *

(b) for exceptional reasons, which shall be clearly set forth ¢
i the proclamation under section 8 and in the notifica-,
tion issued under section 4,

it shall not be lawful—

(i) to include any city, town, station or suburb in a per-
manent municipal district with any other city, town,
station or suburb from which it is separated by an
extent of more than one mile of land unoccupied by
houses; or

(i) to_ constitute any municipal district in any area of
which the *population is less than two thousand.

(2) When two or more places bearing different names aro

Neming of municipat L0FTed into one municipal district, the name

distriotsctlxmprising two of the municipal district shall be determined
g 5 v by the Commissioner.

1 Origin of section : —This section is a re-production of section 9 of Bom. II of 1884,
with some slight alterations, and clause («) is new.

It is often difficult to ascertain the real wishes of the inhabitants of a town regarding
the introduction of the Municipal Act, and therefore necessary for the Magistrate and looal
officers to exercise extreme care before recommending it. They should endeavour to discove
if the wish expressed for the measure is real and general, and also if there be any large bod
of influential persons who are—it may be silently, but resolutely—opposed to the Act.—Govt
of India No. 830, March 31st, 1854, :

A snburbs consisting of a private enclosure with buildings wounld be “land adjoining
thereto” within the meaning of this section, ang could as such be included in a municipal distriet.

2
’
i
Bk e F

Appavently, as the word ‘village’ is omitted from the proviso, there would be no bar
to a village, however, populous being included in the municipal district even without giving
special reasons, but as the terms ‘city ’ town ‘suburb’ ‘village’ are not defined in the Act, it
might be difficult to say when a village was not at least a suburb, which is defined by Webster
to mean “An outlying part of a city or town; a smaller place immediately adjacent to a eity.”

2 Hill-stations:—This provision is obviously necessary, vide section 14, which

makes special provision for municipalities at hill-stations and in other exceptional cases. Under
section 144 of the Punjab Act, a muuicipality in a hilly tract may make further special
bye-laws. § ;
3 Population qualification.—A proposal to raise the population qualification to
5,000 was considered by the Special Committee, who were of opinion that no change in this
behalf should be made, especially having regard to the fact that there were already municipal
towns having less than the proposed minimum, and no sufficient cause was shown for dis.
franchising them.

It was farther suggested that the 2,000 minimum should be confined to towns, the
head-quarters of n taluka or within a mile of a railway station, and the minimum raised to
4,000 in all other areas, as it was contended that, except in such taluka or railway towns, the
Population was only agricultural on whom the additional burder of municipal taxation was
not desireable Yo be laid, This however was, for the aforesaid reasou, also negatived. :
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See Chapter X1V, -ndér which such towns may be formed into “notified aress,”

In 1871, Goverpment did not consider it expedient to avply the Municipal Aet to towns
with a less population tham 5,000, except under special circumstances (G. R, No, 1758, June
30th, 1871), but since thew towns of considerably less population have mnde such advances
that the minimum, it has been considered, can well be decreased to 2,000.

Althongh the fact that the population af a town was less than 2,000 would be ordinarily
a bar to the constitution of a muuicipality in it, Yot snbsequent decrease in population wounld *
not necessitate the abolition of the institution. But the policy of masintaining municipalities
in very small towns is questionaole. Unless the incidence of taxation is high, it is imyrobable
that sufficient income to make municipal administration effective will belegitimately obtained,
_ and if the income is small, an undue vroportion of it is sare to be absarbed in the cost of
establishment, His Excellency the Governor in Council wounld not willingly see any munici-
palities from which the people derive substantial benefit abolished, but where the people of
any town are so few that a municipality cannot be kept up in it without appreciably curtailing
the menns of the poorer classes, and where a large proportion of the income must be ‘spent on
establishment, the burden on the people is likely to outweigh tke advantage they derive.
(G. R. No. 1297 of 11th Avpril 1882, Gen, Dep.) 3 !

It seems to the Governor in Council desirable on sanitary, financial and other grounds
that all towns containing a vopulation of 4,000 persons and upwards shonld be constituted
municipalities. Even towns with less than 4,000 inhabitants may, with special reasons, be
recommended for the establishment of a municipality. (G. R. No. 4462 of 17th December 1888,
Gen. Jen.) *

. Detniled information should invariably be fernished to Government concerning the
population, condition, and trade of the towns in which it may be proposed to establish munici-
palities. (G. R. No. 1463 of 12th April 1889, Gen. Dep.)

No preliminary steps should be taken in any case till full particularvs have been given
of the size and resources of any town to which it is proposéd to apply the Act. (G. R.
No. 1107, April 28th, 1871).

Municipalities of less than 2000.~ -1t is now clear that for exceptional reasons, sueh can
be constituted, but probably they would in these cases come under section 14.

8. (1) Not less than *two months before the publication of
1 s any notification declaring any local area a
diermanent municial -y epmanent municipal distriet, or® altering the
limits of any such district, or declaring that
any local area shall cease to be a municipal district, the *Governor
4in Council shall cause to be published in the *Bombay Govern-
ment Gazette, in English, and in at least one of the local news-
papers, if any, in the language of the district in which such local
area is situated, and to be posted up in conspicuous posts in the
said local area in the language of the said district, a proclamation
announcing that it is proposed to constitute such local area a
municipal district, or to alter the limits of the municipal district
in g certain manner, or to declare that such local area shall cease
to be a municipal district; as the case may be, and requiring ‘all
persons who entertain any objection to the said proposal to submit
the same, with the reason therefor, 7in writing to the ®Collector
within two months from the date of the said proclamation,” and
whenever it is proposed to add to orv exclude from a municipal
district any inhabited area, it shall be the duty of a Municipality
also to cause a copy of such proclamation to he posted up in
conspicuous places in such area. -

‘°(2). The Collector shall, with all reasonable despatch, forward
every objection so submitted to" Government, :

0
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 (3) No such notification as aforesaid shall be issued by the
‘Governor in Council unless the objections, if any, so submitted
are, in his opinion, insufficient or invalid.

§ 1 Origin of section.—This section is a re-enactment of section 10 of Bom. IT of
1884 with some alterations to be noted. This procedure is to be observed when abolishing a
perindical municipal district also.

2 Two months.—The time for the publication and for semding in of objections is
limited to iz weeks in the Panjab, Madras, N.-W. P, and Oudh, Municipal Acts; and three
months under the C. P. Act.

3. Altering limits of Municipality.—See sec. 4 (1) . This implies lpower to
increase the local area by the inclusion of certain additional lands or villages. Note 1 sec. 7.

4, Governor in Council. —This in Sind means the Commissioner in Sind (section
3(3)). i

5. Government Gazette.—This in Sind means the Sind Official Gazette (section
3 (19) ).

6. All persons.—Under the Panjab, Madras, N..W. Provinces and Oudh and
Central Provinces Acty, this is limited to “inhabitants ” which in the former Act is defined to
include “any person ordinarily vesiding or carrying on business, or owning or oceupying
imyoveable property in any muuicipality ’; and in the latter “any person who shall have been
ordinarily residing in any munieipality for a period of six months or upwards.” The Central
Provinces and, N.-W. Provinces Acis do not define the term,

7. Writing.—See note at end of section 3 for definition.

8, Collector.—See note b to section 4, Collector is here substitnted for “a Secretary
of Grovernment” in the old section.

9. Proclamation when and how posted —This concluding sentence was added
as it appears to bhe a consistent extension of the vriuciple of the section, which is, that inhabi-
tants of any area affected by a proclamation of the nature in question should have the best
possible opportunity of becoming acquainted with it before nny change is made.

10. Ohjections to be sent to Government.—Formerly the objections were to
be sent to “a Secrevary of Government ™ direct ; now, in order to save time, as the ohjections
have, in all eases, to go to the Collector, this section recognises this and provides for his
sending them on to Government. [

11. Government.—Under the repealed General Clanses Act this meant ‘ the Gover.
nor of Bombay in Council.’ The expression used in the new Act, (Bom, I of 1904) is “ Local
Government.” 4

(2).— Municipalities.

9. In every municipal district there shall be a municipality

' Comstitution ana 8nd every sudh Iq)umclpality shall be a bogly
incorporation of Muni- corporate by the *name of * The Municipality
kit of—", and shall have ®perpetual succession and
a ‘common seal, and may °sue and be sued in their corporate name.

1. Origin of section.—This is the first part of section 11 and 15 Bom, Act IT of 1854,

2. Name of Municipality.—In England it is “The Mayor. Aldermen, and
Burgesses of the Borough of .” If the borough is a city, the burgesses are
styled citizens. “ When a corporation is ereeted, a name is always given to it, or, supnosing
none to be given, will...attach to it by implication, and by that name alone it must sue and be
sued and do all legal acts, though a very minute vaviation therein is not wmaterial, and the
name is capable of being ehanged (by competent authority) without affecting the identity or
capacity of the corporation in other respects, But some name is the very being of its consti-
tution, and though it is the will of the Sovereign that erects the corpovation, yet the name is
the knot of its combination, wishout which it cannot perform its corporation functions”—1
Steph. Com.,, 11,

3. Perpetual succession :— Corporation or body politic, artificial persons estab-
lished for preserving, in perpetnal succession, certain rights which being conferred on narmal
versons only, weuld fail in procees of time.........It has power to make bye-laws for its own

_government, and trausacts its businees under the authority of a common seal—its hand and
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monthpiece ; it has neither soul, nor tangible form, 8o that it can neither be out-lawed nor......
arrested ; it only enjoys a legal entity, sues and is sued by its corporate name, and holds and
enjoys property by such name. The several members of a corporation ard their successors
constitute but one person in law.” (WHARTON'S LAw LEXICON.)

4, Seal.—Each Municipality shouid have its own seal which should be kept in the
custody of the President or such officer ag he may direct, Under the Bombay City Aet, it is
to remain in the custody of the Municipal Secvetary, and is not to be affixed to any contract
except in the presence of two gz.mberl of the standing committee who are to affix their
signatnres to the contract, bes the other witnesses to the execution of the contract. This
Act is silent as to the person by whom, and the mode in which, the comlhon seal is to be fixed.
This should be provided for by each Municipality by rules under section 46 (c). (See sec. 40.)
as to what contracts are to be sealed. ]

A corporation may change its seal at pleasure, and even make use' of the seal of an
individnal so long as the seal which is actually vsed is applied as the seal of the corporation
for the time being. See Yarmouth Corporation v Coaper, Godb, 439 ; Cooch v Goodman, 2 Q. B,
550. 593 ; Gray v Lewis, L. R. 8. Kq. 526. 5 i

“It is a general rule that a corporation must contract by its common seal, but wherever
the observance of this rule would occasion grear inconvenience; or tend to defeat the very
purpose of the business, it is not observed.” (WHARTON.)

5. Suits by or against Corporations.—See the Code of Civil Procedure, 1908,
18t Schedule Order XXIX. Rnle 1 provides that “1. In suits by or agninst a corporation, any
pleading may be signed and verified on behalf of the corporation by the secretary or by any
director or other prinecipal officer of the corporation who is able to depose to the facts of the
case,” 2. Subject to any statutory provision regulating any process of service, where the
suit is ngainst a corporation, the summons may be served— b

(a) on the secretary, or on any director, or ather principal officer of the corporation, or

(b) hy leaving it or by sending it by post addressed to the corporation at the regis.
tered office, or if there is no registered office then at the place where the cor-
poration carries on business,”

A corporation must sue in its corporate name (Rum Das Sein vs. Stephenson,-10 W, R.,
366). It caunot be sned through its agent (Nobin Chander Paul vs. Stephenson, 15 W, R.,
534). See section 167 as to notice of snit against any municipality or any officer, &o.

A muuicipal committee is not a “ public servant,” and therefore it may ha prosecuted
withont the sanction of Government (Empress vs, Municipal Committee of Culcutta, 1. L. R.,
3 Cal., 758).

Sue and be sued :~—* A corporation, as a general rule, can be gnilty of mno erime in its
corporate capacity. Yet it is linble in certain cases to an indictment, as where it allows
a bridge, the repair of which belongs to it by law, to fall into decay. And it is capnble of
suing or being sued for hreach of contract, and for many other kinds of civil injury, as for
example a libel.”—38. Steph. Com. 18. It must always appear in Court by attorney, for
it cannot appear in person, being, as Sir F, Coke remarks, invisible and existing only in
intendment and congideration of law,”—Wharton, —

“A corporation may (i. e, in certain cases) be proceeded against criminally as well
for a misfeasance as a nonfeasance.—Reg. v The Birmingham and Gloucester Railway Company,
3 Q. B. Rep., 223: Reg. v Scott, 3 Q. B. Rep., 547 : Reg. v The Great North of England Railway
Company, 9 Q. B. Rep., 315.”— Empress v Corporation of Colcutta, I. L. R. 8 Cal., 762.

¢ An action for malicious prosecution will lie against a corporation,—Hdwards v The
Midland Railway Cempany, 6 Q. B. D., Rep,, 287.

" “We shall briefly repeat here a most important principle of corporation law which
has before been...... adverted to, namely, that a corporation is not responsible as a corporation
for acts which, though colourably corporate acts, are not within the competency of the cor.
poration to perform : in such case the individuals who take part in the pretended corporate
acts are personally responsible, T'hus when the majority concurred in placing on  the corpo.
ration books a resolution libelling a Conrt of Justice, the individuals comprising the majority
were held liable vo a eriminal information ; and so in cases of contract.”—Grant on the law of
Corporations, p. 281,

iManicipalitios tocon. ., 10, (1) Except as is *hereinafter other-
sist of elecred and nomi- Wise provided, every such Municipality shall
nated counciliors, cousist of— : ‘

(@) elected counc
8 ST, BIET
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(b) nominated councillors, °if any, that is to say, such
‘persons, as from time to time

(i) are by name appointed in this behalf by, or

5(ii) are executing the functions of any office from time to
to time notified in this behalf by
the Commissioner.’

"Provided that the number of elected councillors shall be not,
less than one-half of the whole number
Sinclusive of the president, and that not
more than one-half of the nominated counecillors shall be
salaried servants of Government.

In specified proportions.

1(2) Any vacancies due to failure to elect the full number of
elected councillors which, under this section, might be elected,
may, notwithstanding anything in this Act contained, be filled up
by nomination by the Commissioner.

1 Origin of section:—See para. 6 of G. R. set vut in the Preface to this edition.
Much of this section is a reproduction of'section 11 of the old Act, modified by reason of tha
changed nomenclature from ‘ Commissioners” to “councillors,” and other changes to he
noted in their places.

See Part IT, Appendix A for rules, &c., as to elections of conncillors as representative
members of Local Boaids.

In England the council of the borough consists of the mayor, aldermen and councillors,
The coancil exercises-all powers vested in the corporation by the Act or otherwise. Tt is not
only the executive of the corporation, it is the soul of the corporation, occupying » mneh more
independent and autocratic position than the directors of a company for instance

Eaxcepted municipulities :—There are (1) Hill station municipalities, (2) Exceptional
municipalities and (8) Periodical municipalities. See section 14 (2).

2 If any:—From this it appears that there is no limit to the wumber of elected
councillors, who may form the entive Board. (See note 2, section 20.)

The Act does not prescribe any qualifications for nominated counncillors, but they are
subject to the general disqualifications, sec. 15.

3 Person :—This includes a company pr association or body of individuals whether
incorporated or not. (Bom. General Clauses Act 1904, sec. 3 (35).) .

4 Appointed councillors:—Collectors, when submitting the list of menbers for
nomination, shonld mention the names as well as the official designations of Government
servants, (G. R. No. 10183 of 26 Dec. 1884, Rev. Dep.

5 Ex-officio councillors.—This clanse was inserted to enable Government to direct
in certain cases vhat an officer of Government shail, by virtue of his office, always be a member
of a municipality. Whenever such an officer is transferred to another district, formerly,
application had to be made in each case, and notification issned. This is now obviated. If
such a councillor is transferred he cenases to be “executing the furctions of the office” and
ipso facto ceases to be a ¢ouneil or, the officer who takes charge of his office under Government
taking his place it the conncil as ew-officio councillor. See the case discussed in note 11
sec, 23.  The words in sec. 23 (8) * his becoming incapable of acting in such office” apply to
such a case ag much as to one absent without leave, See note 21 sec. 23.

Sec. 17 of the Bom, General Clanses Act 1904 makes provision on their lines but the
section does not apply to this Act. Y :

6 Commissioner,—Under the old Act, this power was vested in “the Governor in
Council or any officer whom he authorises in his behalf,”’ but as H. E. the Governor in Council
was pleased to delegate to the Commissioners of Divisions all powers and duties of the
Governor in Council nnder this section, (G. R. No. 3046 of 27th Aug. 1884, Gen. Dep.), the

. amendment iu%he Act, givea nermanent effect to the former practice,
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T'he Decentraligntion Commission snggested that the appointment of nominated mem.
bers and chairmen of municipal councils, and the gazetting of elected members and chairmen
should be entrusted to the Collector ordinarily, and to the Commissioner in the case of
cities,

7 Proportion of elected.—In 1884 whan this proviso was fivst introduced it was the
subject of much coutention, inasmuch 18 it was urged that in order to give municipalities
some real independence, it was necessary that the elective members ahonl& represent n marked
majority of the board ; but on the other hand it was contended that while it was very desir.
able that the municipalities shonld be largely composed of indevendent' and intelligent re-
presentatives of the -popular movement, yet in the existing absolute inexperience of the
eleotive gystem freedom of speech and thought was more likely to be developed by giving to
boards independence in allotting their funds, fiaming their projects, and passing their budgets,
than by making obligatory a large majority of elective members. It avas however, pointed
out that the elective minimum had only been fixed; the mnximnm might eventnally consist
of the entire board. This result was in the hands of the people when they showed themselves
fit to be entrusted wirh thig power. :

T'he present Act makes a further concession to Local Self GoYernment in that, assum.
ing that only the elective minimum is adopted at the ontset. and that a Governmert officer is
appointed to be President, whereas Government formerly had the nadvantage wlere the total
number of councillors exclusive of the President was even, or in the case of the board being
aqually divided by its leading representative having a easting vote, now whether the President
be ex-officio or elected, the elective half may, by voting solid, always secure a majority.

Under this Act, it 1s to be observed that in every municipality, with special exceptious,
at least § must be elected members, and the whole may be, A

Under the C. P. and Panjab Acts, the members may be entirely nominated either by
name or office, or entirely elected, or partly nominated and partly elected. In the Panjab,
though no proportion is laid down in the Act, as a matter of fact, under the rules the elective
system is in force in nearly every municipality, the exceptions being very rare and the elected
members ave not less than $rds of the total number, except in Delhi where the elected are not
less than §, and in Simla there are 6 elected to 4 nominated members, But it is expressly
provided that no altevation in the constitution of a manicipality having the effect of reducing
the proportion of elected members can be made, except (1) in compliance with the request of
a mnjority of the electors for the time being, or (2) for some reason the Government may
deem to affect the public interests.

The N.-W, P. and Madras Acts give partly appointed and partly elected members, but
the N.-W. P. Act fixes a maximum of 4 of appointed members; and the Madras Act, sec-
tion 18, provides that in municipalities where committees are partly elected, the nuniber shall
be % of the whole, unless Government otherwise directs, and also that for the first 3 years of

a municipality the members may be all nominated.
Under the Bengal Act of 1884 the proportion of elected couuncillors is $rds.

8 Inclusive of President :—The Special Committee state, “ The word “inclusive
has been substituted for “exclusive” as it stood in the old Act, as it was feared that the
clause as originally framed might debar an electell councillor from being selected as President
of a municipality composed of an equal number of “elected” and “nominated” councillors,
exeept at the cost of placing the elected councillors in a permanent minority.”

The result of this snbstitution is that the elected councillors may now always form a
permgnent majority, except when the President is a non-galavied servant of Government and
a mnominated councillor, for then he would have both n vote and a easting vote. Further, now
if Government intend to appoint a nominated President, and to retain the elective minimum,
the total number of conncillors will have to be even. The alterstion now mukes i, possible
and legal to appoint un elected councillor as President, where the number of ‘elected’ and
‘morainated * councillors are equal.

If it is intended that, in any municipality, the President ahould ‘be appointed or
ex-officio, the person whom Government intend to appoint must, in the first plave, be
appointed by the Commissioner as onwe of the nominated councillors, and included in the
proportion heve fixed, (G. R. No. 1422 of 10th May 1887, Gen. Dep.).

9 Salarvied servants of Government :—See definition, section 3 (9). The
maximum of gnlaried servants of Government is therefore 4th of the whole municipality, In
the €. P. Act, the maximnm is §th of the whole bady, and in the Panjab Act 4rd, unless the
Governor-General otherwise directs, Under the Madras Act, the limit i&, with the one ex-
officio member, {th. This proportion is maintained by see. 15 (2) (d4) of this Act,

iV Vacancies :—71hisclause is from the Panjab Act. Under the Bombay City Act,
the Corporation may fill the vacancy, but if (it fails to do so within 15 days after request to dn
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50, the Commissioner “shall appoint another day for holding a fresh election; and this applies
also to failure to elect for a casual vacancy. Under this District Act no snch provision is
made for a second election, so that if the Commissioner does mot exercise his option to
appoint, there will be a permanent vacanocy.

Under the English Act, the election must in the first place be held, otherwise the High
Court may on motion grant a mandamus for the elect on to be held on a day appointed by jt.
This also in cage the election hecomes void. When there is an electicn, hut no valid nomina-
tion. or less nominated than there are seats, the retiring councillors shall be deemed to be
re-elected. - .

Under the Bengal Act, if within the time appointed the election fails to give the whole
number to be elected, the Local Government may appoint councillors to complete the
number. This seems to apply to by-elections aleo.

Tt should he noted that apparently the only case in which a fresh election takes place
in the case of a general election, is when the District Judge directs under sec. 22 (8). Further,
if a casual vacancy takes pluce it is obligatory to hold an election, vide sec. 18,

111. (1) The *Governor in Council shall from time to time,

The Governor in Council may determine namber of generally or SPeqla“y
councillors : first propoition of elected and nominated for e&ch Mu nicilpa 1-
councillors ; and makes rales for regulating elections. itv.—

/ Yy

*(u) determine the number of councillors ;

*(b) fix, subject to the provisions of the last preceeding
section, the proportion of the councillors, if any, who shall be
nominated ; g g

5(¢) make rules consistent with this Act, for

(i) fixing the dates and the time and manner of holding
elections, general or casual, of councillors to be elected ;

f(ii) prescribing the number to be elected by the rate-
payers, or by sections of the “inhabitants, or by public bodies
or associations, if any, and the ®gqualifications of candidates
and of voters other than as hereinafter provided ;

’(iii) preparing and revising the lists of voters from time
to time, fixing the date after which no application for enrol-
ment in any such list under preparation or revison shall be
received, declaring the manner in which the right to
vote of any undivided family, or any company or firm,sor
any other association or body of individuals, or any trustees
of any building or land, being two or more in number,
entered in such lists, may be recorded and exercised, and
prescribing the restrictions, if any, on the number of votes
which a voter may give;

¥(iv) determining the manner in which and the authority
by whom any objection to such lists in regard to the names
entered therein or omitted therefrom may be heard and
decided, and to what judicial authority the appeals as to
such entries and omissions shall lie ;

-

»
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(v) preseribing the date, subject to the provisions of
sub-section (1) of section 13, for the publication of the
Municipal Election Roll;

(vi) regulating generélly such electioﬁs_. ,

(2) The Governor in Council may from time to time dele-
gate to the Commissioner any or all of the powers granted to the
Governor in Council by clause (¢), sub-clauses ' (i), (iii), (iv), (v)
and (vi) of this section, subject to such restrictions or conditions,
if any, as the Governor in Council may attach to the delegation.

1 Origin of section.—The first part of this sub-section is the first part of section
12 of Bom. Act II of 1884 modified and extended. = Nearly all the other half of this section
is nmew. 4 *

When Bom. Act IT of 1884 was first introduced in the Legislative Council objection
was taken to the very large discretional powers reserved to Government under the provisions
of, this chapter. But on this point the following remarks made by the Viceroy in the debate
in the Central Provinces Local Self-Government Act, the provisions of which give much
wider powers than this Act to the Local Administration, were pointed ont as being useful.
“ Now, it is very important that all persons who have to consider Bills of this description
shounld bear in mind that the provisions which are contained in measures which will form part
of the law of the land, are hard and fast provisions which cannot be altered without referring
again to the Legislature and passing a new Act, Nowin a matter of this kind, especially
at its commencement, it 18 very undesirable to lay down more hard and fast rules than are
necessary. What you want is that the system should be elastic and that you should ascertain
by practical experiment what modes of self-government are most snited to the requirements
and idiosyncracies of the people in different parts of the country, for if you tie the hands of
Government too tight by the regulations of an Act of legisiation, that elasticity which is so
desirable in order to arrive at the system best suited to fulfil the wishes and meet the require-
ments of the country will be altogether lost, and the Government will find itself bound whether
the measure is found in practice to be suitable or not, to enforce the provision of the law, or
else to go through the long and complicated process of again referring the matter to the
Legislature.” § '

It was then stated in the discussion on the then Bill that the size and importance of
muuicipal districts, and the condition and civic advancemeut of their inhabitants vary so
greatly that no hard and fast rule would be safely laid down in this Act on these various
points referred to in claases (a) and (b). So alko the framing of rules for regulating elections
and the qualifications of*eandidates and voters has been left, as in the present District Muni.
cipal Act to Government, (clause ¢). The constituency to be invested with the franchise
maust in the first iustancs, of necessity, be a small one ; but as the system becomes more known
and with the spread of education and enlightenment, the privilege of electing a representative
to the municipnl commission of their native place becomes more and more apprecinted by the
people, the right of voting will have to be more and more extensively conferred. Again the
gualifications which will give a suitable body of electors in one town may be inapplicable to
the circumstances of another. "o allow for such elasticity as will thus be necessary in pro.
visidns concerning the qualification of voters, the only resource is to empower some indeper-
dent authorivy like the Governor in Council from time to time to determine the classes of
persons who shall be entitled to the franchise.

" Under the N. W. P. Act, the District Magistrate is to convene a meeting of certain
persons to determine the system of election, and the Toeal Government, after taking their
proposals (if any) into consideration, is to make rules on the sabject.

Eatention of the elective system :—In 1908 the Government published the following
G. R. 4614 of 16 July 1908 G. D.

Resorvtion.—The Governor in Council considers that the time has now come when
a further advance may be made in the direction of increasing the representative element
in the District Municipalities in the Bombay Presidency, and freeing them from official
control. The success which has attended the administration of those of the municipalities
in which the management of affairs has been left, to the greatest degree, in the hands ef
non-officinl members warrants the belief that the enlargemeny of the privilege of self-
governwent will induce private individuals to tuke a greater and more pyactical interest
in the administration of local uffairs , and though the withdrawal * of official guidance may,
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at first, and in some instances, result in a temporary abatement of efficiency, it may be
exvected that, when a wider field is opened, men of ability and public spirit wiil come
forward, who when they J}m‘ve gained the necessary experience, will prove fully competent
to manage municipal business. At the same time the necessiby of relieving over-burdened
district officers of some part; of their heavy duties is daily becoming more apparent; and
in no way can relief be afforded so speedily, and with so much advantage, as by transferring
. the vesponsibility for municipal administration to non-official members of the commaunity.

2. The Governor in Council has therefore decided that, in fature, as a general rule,
two-thirds of the members of a District Municipality shall be elected. I'his rule applies,
for the preseut, ouly to municipal areas with a population of at least 15,0C0, and is subject
to any exclusions which may be recommended by the Commissioners on special grounds.

3. The privilege of selecting their own president will also be conferred generally on all
Municipalities not excepted for special reasons. The selection must be approved by two-
thirds of the whole body of Councillors, whereupon the appointment will be made by the
Goveruor in Council in accordance with the wishes of tae Municipality. :

4. The Governor in Council has carefully considered the question of the representation of
minorities. A system of communal representation, though attractive at first sight, is beset by
practical difficnlties, and is also open to the objection that it may stir up sectional animosities.
The power reserved to the Governor in Council of nominating one-third of the (Coancillors
will, as hitherto, be used fox the purpose of securing the representation of those clusses who,
for any reason, are unable to elect candidates of their own. The desired object may also be
obtained, in part, by a rearrangement of the wards, or by assigning two Couneillors to a. ward
and giving each elector one vote.” Y ‘

Note.—See further notes to sec. 177.

The Commissioners were accordingly directed to revise the constitutions of the Muni-
cipalities in their Divisions on the lines indicated above, with the least possible delay, and
to frame their proposals with an inclination to the greatest possible extension of the privilege
of representation. A

For the Intest expression of the policy of the Government of India see the Resolution
printed with the Preface to this edition. -

Ward elections—'The power of sanctioning the distribution of wards and the methods
of election in District Municipalities is reserved to Government under section 11 of the
District Municipal Act, 1901, In exercising this power Government realize that it will be
impracticable to insist on rigid uniformity in allocating the new elective seats. The local
circumstances of each body will be duly considered.

The Governor in Coancil desires, however, that the additional elective seats should be
80 allotted that minorities that have hitherto not been represented, or inadequately represented,
may have a reasonable chance of secnring due representation among the elected members.
Government will be prepared to sanction schemes baged on local conditions which have
deawn up with this object in view. In some cases it may be necessary to re-distribute the
wards, while in others the desired result may be secured by allocating,the additional seats to
existing wards, or by a combination of these two methods. In all wards for which more than
one member is to be elected it will be necessary to introduce one of the well-known systems
of voting for securing minority representatien, such as cumulative voting, or the system
under which each voter has only one vote irrespective of the number of seats allotted to the
ward. Of these two systems the Governorin Council prefers the latter. (G. R. 5510 of
20th Oct. 1909.) =
Annual Administration Reports—note of elections:—By Memo. No. 2-85, Home Depart-
ment, dated 26th July 1887, the Government of India directed that in the Annual Adminisgra-
tion Report of Local Boards and Municipalities on, oceasions when elections are held, a short
account of the elections should be given showing the numberof voters who were entitled to
vote in the particular electorial unit and the number of voters who actually did record their
votes, « (G.R. No. 2617 of 1st Sep. 1887, Gen, Dep.). .

2 “‘Governor-in-Council ” :—This in Sind means the Commissioner in Sind, save in
reepect of City Municipalities and save in contravention of any general rules issued by the
Governor in Council under this section (vide sec. 3 (3) ). * * * By G. R, 7651 of 13th Nov.
1912, the Commissioner in Sind has been delegated the powers also in respect of City Munici-
palities, (See note sec. & (3). T

No provision is made for the manner ini which all these matters are to be .Qubh_she.d
though as n matter of fact the notifications regarding the constitution of each mt_mlmpa.ht_g is
published in the Bombay Government Guzette for the Presidency Proper ang in -the_» Sind
Official Gazette for Sind. Sec. 69 of the Loeil Boards Act prqvid.e fgr publication in the
Official Gazette. It is not necessary that there should be any publication prior to the orders.
and rules having full effect. Compare sec, 14. _ # 3k
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. Powqi;'to alter, wmend orders, eiq.-:ﬂi_ section 21 of the Bom. General Clanses Aet 1904.
“Where a power to issue notifications, orders, rules or by-laws is conferred, then that power
includes a power, exerciseable in the like manner and subject to the like sanction and condi-

tions d("'f any), to add to, amend, vary or rescind any notifications, orders, rules or by-laws so

v * STl T et _ FAC .
The Panjab Act, section 9, expressi zﬁuyd ides that the Lodal Government may reduce
the number of (Jsouncillors; and section & ({)‘ fter providing that Loceal Government shall
determine the constitution of each municipality, contains n proviso that 1o alteration having
the effect of reducing the proportion of elective councillors can be made except, (1) in com-
pliance with the requisition of a majority of the electors, or (2) for some reason which the
Local Government may deem to affect the public interests. § 1

The Madras Act, section 12, provides thiat the Governor in Comncil *“mny by notification,
accompanied by a statement of his reasons for making the snme, cancel or modify"” his
declaration as to the constitution of municipalities, but no such notification as to cancelling or
modifying or declaration regarding the proportion of elective members or whether the
chairman is to be appointed or elected shall be issued without previous intimation to the
municipality * * * ith his grounds thersof or without consideration of its explanations
aud objections, * * ¥ and no sach eancellation, &ec., shall come into force until after
3 months. ; g ; b

- The Bengal Act (sec. 8), after giving power to the Local Government to declare the Act

“applicable to any town, &e., and the number of Commissioners of such muuicipality, by sec. 9

. provides that the Local Government may rescind or vary such notification, “on the recom-
mendation of such Commissioners at a meeting.” .

3 “Number of conncillors.”—In the Bengal Act, it is provided that the number
of cgmmissionera shall in no case be more than 30 or less than 9. In the Madras Act the
Municipal Council is to consist of not less than 12, and not more thau 24 persons, and the
Chairman (President) may or may not be in addition to the number.

The Panjab Act fixes a minimum of 8, and by the rules the mavimum in most munici-
palities is eitlier 6 or 9, in a lesser number 12 to 15 and upwards, in a few it i« 24, in one 27,
in Lahore itself 30 and in Multan 36, -

The Central Provinces Act fixes no magimum, but the minimum, is 5.

The N.-W. P. and Oudh Act fixes neither a maximum nor minimum ; g0 aiso the Lower
Burma Act., The Madras Act fixes the minimum af 12 and the maximum at 24.

The Panjab Act provides that Government may, in the public interesis, direct that an
election seat when vacant be filled by appointment, and wvice versd, an appointed seat by
election, or that either remain vacant, and it may at any time redice the number of seats and
declare them vacant.

~ The N.-W, Provinees Act provides that when there is a vacancy, Government may
direct it to continue vacant, provided the proportion of } appointed members is not disturbed,

As the President is to be one of the councillors (section 23), the totul number should
also include the President. Hence the Government fix the total' humber at 12, under the
proviso to section 10, at leasy 6 jmust be elective, and the remaining 6 nominated,  If the
municipality have heeu given the right to elect their President, he way be elected out of any
of the 12. But if the President is to be appointed by Government, he must ih the first
instance be nominated by the Commissioner one of the 6 nominated members, and, if he be a
salaried servant of Goverument (as not move than 3 of the nominated councillors are to be
sudh servants), not more than 2 of them ave to be salaried servants of Uovernment. (G. R.
No. 1422 of 10th May 1887, Gen. Dep.) x ' ; .

- In municipalities where there is a non-officin]l President, the Collector of the district
should not be a Municipal Councillor. (G. R. No. 2751 of 24fh July 1885, Gen. Dep.)

By gection 9 of the Medras Act, “ the Revenue officer in- charge of the division of the
district shall ez-officio he a Municipal Councillor.”

4 Proportion of nominated councillors.—1he nazimum is to be § the whole
body, but, as the words * if any™ shew, there may be no nominated conncillors and all may
be elected. If there are nominated councillors, by section 10 (1) proviso not more than § ave
to be salaried servants of Government. Under the old Act (sec. 12 of Bom. 11 of 1884), the
number of councillors who may be salaried servants of Government had also to be fixed either
geuerally or specially for each municipality, but this has been now omitted. The number is,
left indefinite subject to the said maximam. b

- 5 Rules for'elections.—See Appendix, Part 11, bk
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6 Number of elected members.—See para 6 Govf. of India Resolution printed in
(the Preface to this edition. = ‘ ¢ :
This provision that the elected members may be partly from rate-payers, partly by
seotions of the inhabitants, and partly by public bodies or associations, if any, is new.

Objection was taken to  sectional elections ” on thejgrounds that (1stly) this might too
often mean * racial eleobfa ” and it was not desireable in the highest interests of Local
Self-Government that any countenance should be given to the perpetration of racial distine-
tions ; (2ndly) if it was necessary to prevent a very great disproportion in the represemtation
of the different communities, this conld be done by Government under its power of nomina-
tion, which power Government expressly reserved to itself for, among other purposes, this
very purpose of putting on the Municipal Council a member or members of any section of the
inhabitants which was not represented ; or if Goyernment thought that election was better
than nomination, there was nothing to prevent Government from nominating the person
elected by the commmunity; (3rdly) that by allowing sectional representation, the popular
strength would be diminished, inasmuch as those members whose representation was secured
by nomination would be able to come in by another way.

It was however, pointed ont that Government had not only to think of minorities or
gections, but also have often to supply experts to municipalities, and these from the proportion
of nominated members ; and looking to the faet that Government might declare that in any
municipality the whole of the constituents shall be elected, it was necessary to reserve some
power of declaring that certain clagses or communities should be invested with the privilege
of returning members. Moreover experience in Ceylon had shown that election by communities
did not accentuate race or caste differences, and it was not necessary that sectional elections
should he racinl, The sections might be geographical. for the wording of the section admits
of elections by wards; and by the adoption of the snggestion made that in cases of munici-
palities in which elections are by wards, the wards should be fewer, but the representations
for each more. so that the chances of racial .or comwmunal majorities might be rednced; and
thus it was possible that only in must exceptional circumstances and in rare occasions, if it all,
gectional elections wonld have to be resorted to. These provisions are designed to gtrengthen
mygicival bodies, and it is a frequent complaint in some places that influential sections of the
community who ere numerically insufficient to return councillors are unable to obtain
representation on municipalities,

Under the N.-W. P. Act the elections are to be by *“ wards or particular classes of the
inhabitants,” and both it and the C. P. Act provide that the Local (tovernment may make rules
“for the special representation of any classes of the community.” g

7 “Inhabitantis not defined in the Act. See note 8, sec. 12.

In the Panjab Act it “ includes any person ordinarily residing or carrying ou husiness
or owning or oceupying immoveable property, in any municipality or in any local area which

* % Thng been declared to be a municipality.” And section 206 of that Act provides
that the Commissioner is to decide questions as to who come within the definition. In the
Madras Act it “ means any person who shall have been ordinarily residing in any municipality
for a period of 6 months or npwards,”

8 Qualifications of ether persons.—“ The question is whether under this clanse
(¢) a rule which lays down that votes shall only be received for a candidate who has been
proposed and seconded for election by qualified voters, would be inconsistent with section 12,
I do not think it would.

“Nothir.g in such a rale would be inconsistent with the provision that certain persons
shall be quahfied to be voters. 'Their qualification for the exercise of the franchise would not
be interfered with by it. Its effect would merely be to determine the persons who at &ny
particular election may be voted for, : :

¢ Nov would such a rule be inconsistent with the provision that certain persons shall be
qualified to be candidates. = Those persons would still be qualified to be candidates. But
before they could actually stand for election they would have to conform to the general rule.
applicable to other qualified persons as well as to them, that they should be proposed and
seconded, This wonld not affect their qualification, nor wonld it throw any real to obstacle in
the way of their election, because n man who cannot get two qualified voters to propose and
second his nomination can have no chance of being elected, »

Section 12 enmmerntes vavious ciasses of persons who shall be qualified $0 be elected
and bo vote, bub the list thevein given is not exhanstive or final, for under clause (¢) of sec-
tion 11, Gevernment can apparently in the rules to be made confer the franchise on any other
classes of persons. Olause (¢) imposes no limitation ou the qualifications and leaves it to
Gavernment to decide who shall be qualified. Section 12 merely mentions certain persons
who shall in any case be held to be qualified, and Government can add any qualifieations they
like to those meationed in that ¢lause. (G. R. No, 1571 of 13th May 1684, Gen, Dep.).”

» 3 s -
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But like other voters and candidates nnder sec. 12 they must be enrolled before they
are qualified to vote or to be elected. The words “ so far s sec. 11 (e) (ii) applies” connot
be taken to iniply any thing to the contrary. (G.R.N. 5874 of Oth Aug. 1913 G. D.)

9 Preparation of list of voters:—Thix is taken from section 19 of the City of
Bombay Municipal Act, 1888, which containe elaborate nwili?tgfo: the preparation of the
municipal election roll. Under sec. 18 a new list is to be p Jighed in each year or such
date as the rules may preseribe. PR B iy AR »

10 Objections to list:—Under the Bombay City A@!’zbt:m unicipal Commissioner
prepares the Roll and determines objections; and appeals lie to Chief Judge, Small Causes
Court. See section 13 (2) and note as to finality of these appenls. '

11 Publication of Election Roll:—This is the Roll as finally completed after
revision under section 13. I'he manuner of*publication is not provided for: But see the Elec-
tion RRules, Part II. The Bombay City Act, section 21 (4), provides that printed copies of the
municipal election roll shall be delivered to any verson requiring the *\me on payment of such
reasonable fee per copy as the Commissioner may vprescribe.

12 Commigsioner :—This has by Bom. Act ITI of 1915,

13 Origin of the sub-section. (2)—This was added by Bom. Act 11T of 1915, The
Bill proposed the delegation of all the powers under the section bnb} the Select. Committee

- 3

considered this was excessive and 8o restricted it as now shown.

Section 23 of the Bom. General Clanses Act 1904, px;ovides that “Where, in any
Bombay Act or in any rule passed under any such Act, it is directed that any order, notifica-
tion or other matter shall be notified or published, then such notification or publication suall,
nnless the enactment or rule otherwise provides, be deemed to be duly made if it is published
in the Bombay Government Gazette ” (which in reference to Sind, includes the Sind Official
Gazette.) :

12. Subject to the provisions of section 13 and seetion

; 13 A and to the disqualifiations mentioned in
! Persons qualified as 4 & . 9 $
candidntes and to be Section 15, section 21, sub-sections (3) and (6)
entered in the list of of section 22 “and sub-section (3) of section
" 22 A,

A (1) (a) every *Honorary Magistrate, and
- (b) every Fellow and every Graduate of any University, and

(¢) every Advocate of the High Court and every Pleader,
holding a sanad from the High Cousrt, and

(d) every °juror and assessor,

who for a °period of not less than six months next preced-

ing the date on which by the rules referred to in

clause (c) of section 11 a list of voters is required to

be prepared or revised in a municipal district for

1 election purposes, has been “resident in such district,®

*shall be qualified as u candidate and to be' entered in the list of
voters for such district ; and 5

(2) every “person who for the like period “has paid the quali-
fying tax, shall be qualified to be entered in the list of voters for
such district; and he shall also be qualified as a candidate ®if he
has been “resident for the like period in such district “or within
seven miles of the limits thereof. S 5

. 2 '. .
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- YEuwplanation 1.—For the purposes of this section a person
shall be deemed to be resident in or within seven miles of the
limits of a munieipal district if he ordinarily resides or has his
principal place of residence in or within seven miles of the limits
of such district. « e :

¥ Eaplanation 2,—For the purposes of this section *the
qualifying tax’ means a tax, other than octroi, toll and the tax
on vehicles and animals, plying for hire or kept for the purpose
of being lét for hire, imposed’in a municipal district, of an
amount not. less than such “minimum as shall for the time being
be fixed for such distriet by the "Governor in Council in the case
of City Municipalitiés and by the Commissioner in other cases.

1 Origin of section.—This section is as substituted by section 3 of the Amending Act
of 1914, It ve-enacts the old provisions with some alterations and additions. The original
section was a reproduction of the proviso to clanse (d) section 12 of the old Act of 1884 with
certain extensions, Compare with section 10 Loeal Boards Aect and notes theveto in Cnm-
ming’s “ Loeal Board Manual.”

The present amendment is on the lines of section 10 A, sub-gection (1) clause (¢) of the
Madras Act of 1884, The alterations now made are referred to in the notes, but the main
alteration is to make residence within the district or within 7 miles of the district essentinl
for qualification as a candidate of one who is merely a tax payer, .

It is desirable that candidates should be resident in or close to municipalities where
they wish to serve as Councillors and should not be merely tax payers thereof. It was objec-
ted that such a provison would deprive many Muunicipalities of the services of persons who are
exceptionally qualified to serve on the Board. but against this it was urged fthat it is wmuach
more important in the interests of Local Self Government that persons who have a residential
interest shonld be enconraged to serve on the corporation than those whose interests in the
Municipality are only personal. In dealing with questions of Local Self Govermment it is the
person who has a sense of local needs and a personal knowledge of local wants who is more
likely to be a useful conncillor than one residing outside and whose interest ns a mere tax
payer might often be very little, and who desired te be candidate rather for the honor of it,
The provisions of this section as to Councillors apply only to those who are to be elected and
do not refer to the gunalifications of Conncillors who are to be nominated.

2 “ To the provisions of section 13 ”.—These words should be omitted as they
have no seunse here. Section 13 in no way relates to the qualifications of a candidate. In so
far as they regard “voters” they also have no sensw, for this section 12 relates to qualifications
for entry in the list, while section 13 deals with those who have been entered or omitted from the
list. The one says who have a right to be entered in the list, the other who have a right to
vote, two very different things, for it is not the right of entry buv actual eutry that makes a
person qualified to vote.

3 “ And sub-section 3 of section 22 A.”—These words should be deleted as there
is no such section. Tt was in the Bill as snbmitted by the Select Committee, but was omitted
after discussion in Conneil. The rvetention of these words here wus clemly a clerical?over-
sight. Bee note to gection 22, iy

4 Honorary Magistrate.—These persons are given the franchise on account of their
grent local experience and influence, Under the Madras Act an Honorary Magistrate for the
municipality is disqualified unless Government exempts him,

5 Juror and Assessor.—A list of these persons is published every year in the Local
Government Gazette.

6 Period of residence.—Under the English Municipal Corporations Act the period is
12 months, Under'\lm Bengal Act it is for a poriod “ not less than 12 months immedintely

preciding the election Ag any person having any of the qualifications mentioned in this
section, and not otherwize disqoalified, cannot vote or he qualified to be elected unless entered
in the list, it follows, that, if nn Honorary Magisiave, &, come to reside in a municipal dis-
triet, or a resident obtain any of the snid quulifications, or a tnx paver begin to pay the quali-
fying wax, less than 6 nonths before fhe dnte for preparation, &o., of the roll, he must wait
until the following annunl revision of the voll, and then get himself entered therein, before he
cun vote or bé eligible fpr alection,

,@
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7 Resident in such district.—The old Act simply vequired that the person shonld
be “resident within a municipai district,” but as this was open to many nbuses, the law now
uires not only a residence of not less than 6 months, but residence “in that district,” that
is the munieipul distriet for which he is a candidate or voter. This is in conformivy with the
existing rules. AV e il ST e o e Dt
~ The Bombay City Act does nob make residence even in the city limits, a sine que non
for a voter at n ward election uuless lie is not otherwise qualified, but in elections for Justices
and Fellows it is necessary. BRI 0 2, v ! '
Resident-definition of.-—'ihin is now given in Bxplanation 1 which is quite new. See
notes thereto. nd d i ) : 3 ERE %
The Bombay City Act, sec. 3, provides ““(n) a person is deemed “to reside” in any
dwelling which he sometimes uses, or some tion of which he sometimes uses though,
perhaps, not uninterruptedly. as « sleeping apmrtment ; and a person is not’ deemed to cense
“to reside ” in any such dwelling merely because he is absent from it, or has elsewhere another
dwelling in which he resides, if there is the liberty of returning to it at any time and no
abandonment of the intention of veturning thereto.” v

Under the Municipal Voter’s Relief Act, 1885 (48 & 49 sec, ¢-9 &-2) he is held to be a
resident even thongh for a veriod not exeseding 4 months on the whole he has by letting or
otherwise permitted his house to be occupied by another person‘as a furnished dwelling house
and during snch occupation he has not himself resided iu the district. peo

8 “Or within 2 miles of the limits thereof.”—Theie words were by the
Amending Bill inserted here as taken from the Madras Act of 1884, 10-A (1) (¢). but were
omitted by the Select Committee. Subsequently when this matter was diseussed in Conncil
it was objected that the extension beyond the limits was undesirable as it would bring in,
in some cases, all kinds of persons who had no real intevest at stake in the mnnicipality snd who
pnia nothing towards its taxes. On the other hand it was urged that the “exteusion would
give the municipality in some cases the benefit of the services of men of intellect and standing
who did not reside in the district. Against this it was contended that it was not enongh that
a mau should have brains to make it likely that he would tuke an interest in the municipality.
There wmust be such an interest as that of one actually residing in the municipality would
have, whereas in the ease of the person who paid taxes, while the payment gave rhe right to
vote without any residential interést, in order to qualify for the office of eandidate, it was
necessary that he should also have a residential interest, even though the residence was not
actually within the municipality.

The English Municipal Corporations Act 1882 (45, 46, Vie. C. 50) provides “ must, huve
resided for 12 months in the borongh or within 7 miles of it, or if he resides within 15 miles
he must be enteved in the separate non-residential list.”

9 ““Shall be qualified as a candidate”:—'T'his is subject to sec. 13-A, so he
must be actaally enraolled before he can claim to be qualified.

* And to be entered in the list of voters” :—Under the Hnglish jMunicipal Corporations

Act. *“ Every person so qualified shall be entitled to be enrolléd s a burgess. unless he-—(a) Is
* an alien, (b) Has within the 12 months aforesaid received union or wariochial relief or other
almes, or (¢) Is disentitled under any Act of Parligment.”

There is no such limitation to the franchise under this Act. See sec. 13 note 4, and
sec. 21, note 1,

Disabled councillor seeking re-election, candidature refused, no swit for injunctions lay
againgt municipality. —One Chunilal Maneklal, a conngillor of the Surat Municipality, disabled
himsélf from urmh"nui_ng to be n coancillor by having acted as a conuciflor in a matter in
which he was professionally interested as a plender. On being thus nnseated, a vacancy wns
created and & h_ye-elac.f' n wag ordered to be held. He again offered himsell as a candidate,
ard being duly qualified, was nominated ns one by duly qualified electors. The officer
apoointed to reeeive the nomination received the papers, and having heard the plaintiff,
retarned them on the ground that he, having been disnbled, could not stand as a candidate at
the bye-election to fill up a vacancy created by himself, ﬁe did not include plantiff’s name
in the list of eandidates, o plaintiff filed u soit against him for a declaration of his qualifica-
tion and for andujunciion to restrain him fron publishing the list withont including his name,
The Sub-Judge refused the nderim injonction, T'he veceiving officer published the list with-
‘out plaintiff's name.  The vlaintiff theveupon hrought a suit against the municipality for
declarati-n that he whs entitled to be elected a Councillor at the elections and for an injunction
vestraining the muricipality from holding the elections without aceepling him ag n eandidate
and withont receiving the votes of his voters. The first Court rvejected the pluint on the
ground that it disclosed no canse of action agninst the muuicipality. On appenl by plaintiff,
the m, relying on 24 Cal, 107 snd (1860) 8 Moo. I. A, 108, revorudp the ovder, and
rem the proceedings for decision of the suit according to law. € 3

¥

&



(Cmar. IL—Candidates and Voters—-Sec. 12.) 31

On appeal by the municipality. Held, reversing the order of remand, that the suit for
' declaration ngainst the municipality conld not lis beeause the nunicipality neither denied nor
whns interested to deny thé'chavacter or right which the plaintifft sought to establish. Tt was
the officer mentioned in Rule 13 of the District Municipal Election Rules that was concerned
with that qnestion and over him the municipality had no control. The elaim for un injunction
could not be sustained against the municipality when it had done no wrong and had proposed
toproceed in accordance with the Aot and the Rulesso far as they relate to it. (7he Surat
City Municipality v, Chunilal M. Ghandi, 1. L. R. (1906) 30 Bom. 409 (1906) 8 Bom. L. R. 209.)

No suit for. damages against Election Officer unless malice proved. i 'he plaintiff therenpon
brought a suit against the officer for an injunction that the defendent should enter the plain-
tif’s name in the list of candidates to be published by vhe defendent, and for a declaration that
he was duly qualfied to appear as n candidate. The plaintiff subsequently claim damages instead
of injunction. The first Covrt found that the plaintiff was not entitled to an injunction as the
list of candidates hind already been published, bul it awarded to him dumages to the extent
of Rs. 160 owing to the defendant’s wvng‘fnl act in illegally rejecting the nomination. ‘

On sppeal by the defendant the Judge reversed the decree and dismissed the suit on the
ground that malice on the part of the defendent was necessary to such a suib and that no guch
malice was proved. {Vide Ashby v White, (1 Smiths L, C. 240, 11th edit.) Held, confirming
the decree on second appeal hy thé plaintiff, that in the absence of malice no such suit could
lie ngainst the defendann, A mistake made in good faith by defendant in determining ques-
tions that arose for his decision, svould not render him liable to a suit. ( Chunilal v. Kirpa-
shankar, I. L. R. (1906) 81 Bom. 37.)

I'lie case is one to which the language of Lord Chief Justice Abbott in Cullen v. Morris
( (1819) 2 Stark 577 at p, 587) is peculiarly applicable. Tt may be said here as it was said
there, that “the returning officer is to a certain degree a ministerial one bnt he is not so to
all interests and purposes; nmeither is he wholly a judicial officer, ‘his duties are neither
entirely ministerial nor wholly judicial, they sre of a mixed nature. It cannot be contended
that he is to exercise no judgment, no diseretion whatsoever * * ¥ the greatest confusion
would prevail if such a discretion were not to be exercised. Oun the other hand the officer
could not discharge the dnty without great peril and apprehension, if in consequence of a
mistake, he became liable to an action.” See sec. 22 (5) and notes thereto.

10 Person.—This word includes a company or associntion or body ol individuals, whether
incorporated or not. (Bom., General Clauses Act, 1904 section 3, 35). .

A duly accredited and legally appointed agent, who pays all the munieipal cesses and
taxes on behalf of the landlord, his prineipal, is not qualified to vote as such agent, because
the money o paid doe& not come out of his pocket, but that of the landlord who is qualified
to vote, -

A mortgagee in possession of mortgage vroperty pays the munnicipal cesses and taxes.
If under the terms of his mortgage, he is envitled to debit the :umount to his mortgage, not he,
but the mortgngor is qualified to vote ; otherwise he is entitled to vote,

The representative of a joint stock company ov a literary, or otheér society or nssociation
holding property and paying municipal taxes and cesses is entitled to vote, ng such represen-
tative only, and not in hig own right,

A guardian (legally appointed or natural) cannot vote on behalf of a minor landholder.
No one under 21 yenis of age is entitled to vote. A guardian cannot exercise a right which
hig ward does not possess, (G, R. 3224 of 24th Aug. 1885, Gen. Dep.)

2
Under the English Aot when a person succeeds to qualifying property by desvent,
marringe, marringeisettlement, devise, &c., then, for the purpose of qualification, the occupancy
of the property by » predecesser in title, and the rating of the vredecessor, is equivalant to the
occupancy and rating of the suceessor who is not required to prove his own residence, occupancy,
or rating before the successor.

Joint trustees.—Where under rules made under sec. 11 (¢) (4ii) the representative of 2 or
more trustees ir qualified to be entered in the municipal roll of voters and is so enrolled, such
representator is a qunlfied candidate for election, provided he is not otherwise disqualified.

Government decided in G. R. 1209 of 12 Feb. 1913 G. D. that the finding of the District
Judge of Thana that a joint trustee was not so qualified was incorréct and should be disregarded.

11 Has paid *hhe qualifying tax.—-These words have by the Amending Act been
substituted for the words ** hns been paying taxes, other than oetcoi, &e,” and Explanation 2
has been introduced to explain what is meant by the qualifying tax. :

Under the old Act of 1873 it was merely “ every person paying,” and in practice this
was construed as *‘ assegxed to pay.” Act III of 1901 altered the words to * has been paying ”
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and this was construed as aﬂﬂgdy ou,numﬁfittugrm actual payment for the“l‘gid period. The
meaning has now been made clearer. h St i ‘ o }
* The law does not require a residential qualification for a taxpayer as a voter, hut the
taxes qualifying must be taxes pnid for the particular manicipal district for which the person
desires to vote, and the payment must be fﬁfp‘\oﬁqd of not less than 6 months next preced-
ing the date, &c., as above. ; i ey tw‘ e TS gt % il
1f the tax is tendered for payment and is illegally refused, urder English luw he is
to that tax. See

nevertheless, for the purpose of admission to *bigeu ess roll, ‘ deggned’ rab
Marsh v. Bsteourt (1889) 24 Q. B. D. 147, it T L

It has been held under the Buglish Act that payment of rates to eniitle a pégon‘ to
_vote must be a payment by his own act or anthority, Payment by another person ncting as a
volunteer, and without any nuthority from the person liable, is not sufficient. Reg. vs, Mayor
of Bridgworth, 10 A. and K, 66. But a payment by the landlord in consequence of an nrrange-
ment between him and the tenant has been considered a sufficient payment under the Reform
Act (1832). Rawlinson’s M. O. Act, 82, Y 4

Payment by one not freally liable does not quulify :—The objeot of vhe Legislature was
manifestly to confer the franchise upon persons who possessed a.specified property qualifica-
tion indicated by the payment of income-tax to the State. It could never have been intended
that a person whose income was below the taxable minimuni should secure qualification as an
elector by payment of income-tax when no such tax could nuder the Iaw be levied from him, .
The only case in which a similar question appears to have been raised is that of Humwphry v.
Kinman in which it was ruled that if a tux isregularly assessed against one who is in other
respects a qualified elector, it payment, if madein good faith, will eutitle him to vote although
such tux was illegally assessed. The authority of the case, however, has been doubted, and the
principle recognized therein could not possibly be extended to cover cases where, ag here, a
person with full knowledge of his disability, submits to «n assessment solely with a view to
acquire electoral gualification. To countenance snch a device would be munifestly to
enconrage a fraud upon the statute, so as to defeat the trne object of the Legislature. I must
consequently hold in the case before me that as the income of the defendant was below the
taxable minimum and as he could not be legally assessed nnder the Income-tax Act, his
acquiescence in the deduaction of the tax from the interest on the Government secarity held by
him, cannot possibly secure for him the qualification essential for the exercise of the franchise
conteaplated by section 15 of the Bengal Municipal Act. Similarly.n person who is not
legally liable to p?'mnnioipnl rate, but pays it, does not become entitled to become n voter
by the mere fuct of snch payment, unless it is proved to have been made by him as a person
legally liable to satisfy the municipal demand. An “owner” for the purposes of the munici-
pal Act includes not only an owner in the actual occupation of the holding but also an oWner
entitled to receive .rent from the ocoupier or otherwise. It also includes a manager, or agent,
or a teastee for any such person. Where a house was purchased in the name of the father,
and the major portion of the considerantion money was paid by theson ont of joint funds
belonging to himself and his brothers, and further the expenditure on subsequent extensive
alterations and additions were similarly defrayed by the son otit of the said funds, und the son
was occupying the house while the father was living abroad: Held, that the son having a
* substantial interest in the property should be treated as owner in théordinary acceptation of

that term, and he being the manager or agent of the father could also be treated, as owner,
and he was therefore liahle under sec. 103 of the Municipal Act to pny the rates assessed on
.the holding. Held, further, that where the son being in possession of the house paid the
municipal demands with his own money, it could not be said that such a payment was made by
a person neither liable nor competent to make it under the provisions of the law; he being an
ocenpjer was as such liable to pay the rates under sec. 105 of the Bengal Municipal Act.
(N?rmdrd Nath Sinha v. Nagendra Nath Biswas {1911) 1. L. R 38 Qal. 501.k

" Under the Bombay Act, however, this objection must be tnken before the Municipal
Roll i%ﬂmll’ publighed, otherwise the entry once made in the Roll ennnot be questioned.

12 If he has been resident &c.—This provigion has been introduced by the Amend=
ing Act of 1914 and is an important one, since it makes residence a sine qua non for u
qualified candidate who is merely a tax payer, See note 1. . .

Under the old Act, it was urged that a residential qualification should be required of al
candidates, and that the omission of the provision in the case of a tax-payer, did not check an
abuse which had =ometimes n itself in some municipal towns. For instance a tax-payer,
who lives in Bombay, keeps up his family membersat * , and by virtue of this payment of
house-tax gets himself elected as a conncillor. He insists on all notices and circnlated papers
being sent to him by post to Malabar Hill, and takes the train to——and back for the general
meetings. He ean near uo part in any of the vavions committees and, in short, contributes -
nothing to the local admiuistration except numerous speeches. Buch a case id quite incon-

sigtonl with the spirit of local ument, and would be iTiblo with a mere intelligent

§ "»
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electornte. In England, popular apinion prefers that an aspirant to municipal honours ehould
be an inhabitant not only of the town, but of the ward he wishes to represent. Yet in
England it has been thought necessary to ingist by law on residence within seven or fifteen
miles (ns the case mny be) of the borough, while in India, nccording to the existing Act and
‘this amendment, a man may sit in the conncil though he never at any other time sets foot in
the town, provided only that he pays the house-tax and sanitary rate. Thut is a fair enough

- qualifiention for a voter, but the best comment on it as a qualifieation for a candidate is, that

if it was muoh taken advantage of, the muunicipal administration as distingnished from
speechifying would come to a*standstill for want of men.

Under the Bom. City Act, section 11 (2), a voter of a ward election must reside or bethe
owner of some building or land in that ward ; and a voter for any other election must reside in
the City; wnd a8 no one is qualified as a councillor, unless also gualified as a voter the
residential qualification, in the case other than a ward candidate is a ‘sine qua non’ only in
the case of a candidate, :

It was pointed ont that as the la v existed prior to the passing of the Amending Act it
was possible, indeed was not infrequent, that a person who resided many miles away from a
municipal district, was a councillor of snch municipality ns of also other municipalities,
His Excellency in Council rightly characteriged this as ““ a seandalous state of affairs,”

Under the Madras Act to qualify as a councillor, the person must be resident within
the municipality or within 2 miles of the limit thereof, This does not, however, apply to a
salaried servant of Government. -

18 Or within 7 miles of the limits thereof.—This provision has alsg been
newly introduced by the Amending Act. Actual residence within the limits was not considered
#0 necessary in the case of a councillor as of a veters See note 8.

In the debate in Council it was proposed that the words to be added should be * pro-
vided that the place of residence within 7 miles is not in any other muuicipal district,” but
agningt this it was urged that there was no need to restriet the right of a person who pnid the
qualifying tax in 2 or more municipalities within the 7 miles limits if he wishes to vote in
any or all, !

14 Explanation 1.—This is newly introdaced by the Amending Act of 1914, This
clears up in a measure much of the donbte existing formerly as to the meaning of the fterm,
snd the notes in the preceding edition of this Manual on this point are now mostly inappli-
cable, G. R. 485 of 6 Feb. 1884 Fin. Dep. discisses the subject but this being prior to the
new definition is not now of any use for reference.

It was then held that in the case of native servants of Government they shounld be held
to reside at the places where they are from time to time officially posted and not at their
paternal or ancestral home.

15 Explanation 2.—This is merely n part of the old section in a new form, with the
exception of the words “and the thx on vehicles * * * # Jet for hire,”” which are new, and is
in accordance with the Bombay City Act sec. 11 (8). "

16 Minimum tax.—This is fixed for gach municipality separately and ranges from
Rs. 2 to Rs. 10 per annum in the case of house-tax and Rs. 20 per annum in the case of other
direct municipal taxes, Under the Bengal Act it is only Rs. 3 per annum,

Under the Bombay City Act, section 11 (2)(¢), the qualifying tax is not less than Rs, 30
per annum, and (8) is “ either the general tax or the tax on vehicles and animals other than
vehioles and animals plying for hire or kept for the purpose of being let for hire, orethe
aggregate of both thesaid taxes.” . ‘

Under the English Act he must be seized or possessed of real or personal property to
the value of &£ #,000 or 500, or rated to the poor rate on the annual rateable value of £30 or
£15 according ss the borough is one having 4 or more wards or less.

'13. (1) When, in accordance with rules framed under sub-

sOverstion of ire ClauSes (i) and (iv) of clause (¢) of section 11,
perrtion of lists, ) d

a list of voters has been prepared or, upon a

geuerdl revision, completed, a copy thereof signed by such person

as may be designated in this behalf in the rules aforesaid, shall be

the Municipal Election Roll. A new Klection Roll shall be pub-

lished in each year on such date as may-be prescribed by the

1
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Rules, and shall continue in ~operation for a period of twelve
months from that day : :

3Provided that if a new E:lecbion Roll is not puiolished in é.ny
year before the date prescribed, the Roll then in operation shall
continue in operation until the new Roll is pgblisk]ed.

/' (2) At every election of councillors every person enrolled in
the Municipal Election Roll as for the time
being in operation under sub-section (1), shall
be deemed to be entitled to vote, and every
person not so enrolled shall be deemed to be not entitled to vote. )

. 1 Origin of section.—This is taken from part of section 21 of the Bowbay City
Municipal Act, 1888, The Bengal Act of 1884 after providing for certnin qualifications of
voters and for rules for other qualifications says no person who is not entirled to vote ghall be
deemed qualified for election; Provided thit nothing contained in this section nor in any rules
made under this Act shall be deemed to affect the jurisdiction of the Civil Courts.”

* Right to vote to
depend on entry in roll,

Under the Local Boards Act (see Cumming’s Mannal sec. 20) two lists are prepared
one of voters and another of qualified candidates for membership.

2 Marginal note.—This is not happily expressed and it would have been better to
have adopted that of the Bom. City Act from which the section is taken and whick is * Coms
pletion of the Municipal Election Roll.” : »

3 Roll to continue in operation until new published.—Iv was objected that
under this seetion the clique for the time being controlling the municipality cin ensnre their
own re-election by permiscting the list to continue unrevised or insisting on it being revised
just as may happen to suit them. The revising of the list is vpractically iiv the lands of the
wmunicipal councillors for the time being. To this it was replied thar some sense of honoar
and method of conducting their proceedings must be credited to every mumicipal bedy.
Besides supposing n municipal body were so far lost to their sense of duty as to deliberatély
refrain from revising the roll, the powers of control under Chapter XII conld be brought
into action.

The annual revision is necessary in view of alterations and additions of names and also
in view of any by-elections thal may have to take place, It is not necessary otherwise to
prepare a fresh list for every by-election,

The proviso merely prolongs the life of the list for a part only of theext yvear. It
does mot do away with the obligation ¢ shall be published®n each year.” = A District Judgoe
under sec. 22 set aside an election on the ground that the Roll had not been revised for over
2 years, !

4 Roll conclusive of right to vote.-~1t is necessary to give finnlity to the roll, as
vages have occurred and much litigation has ensued owing to the correctuess of the electoral
roll itself having been challenged on one ground or the other, Once the roll is complete it
must be considered final, pending its revision. .

« The Roll is not only conclusive as to the right to vote of persons outhe roll but as to per.
sons 70t on the roll of their dis-qualification to vote, Once tlierefors the Roll hag been finally
published the Civil Courts cannot go hehind it to enguire whether or not any name omitted
should be put on or any name entered shonld he taken off. Neither can the Polling Officer
at the time of an election go into this matter (I. L. R.24 Onl, 107 note 1 sec. 13-A), nor ean the
Judge under sec. 22 (see note 2 sec. 22.) This is not incousistant with the provisions of sec,
22 (5) for there the right to vote is not questioned, it is only that the right is forfeited for
corrupt practiee, File”

‘The effect of this conclusiveness is that the vote of a Innatic, &c., (vide note seo. 21)
cannot be rejected. Under the English Act the wording is “Every person enrolled shall be
‘deemed to be enrolled as a burgess, and every person not eirolled shall be deemed to le not
enrolled as a purgea_u.” Henge it has heen held that though on the Roll, if he has any perso-
nal or legal disqualification, such s being an infant, lanatic, alien, felon, &e., then he is not
entﬁ:led to yote, T'he roll it is said is to be regarded for this purpose as a register of qualis
fications, smd is conclusive that the people on it have the qualification which entitle them to
be there, but if they have auy %ononal or legal disqualification they are not entitled to vote,

The right to vote is not liable to forfeiture if not exercised, . % ;

B
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Suit by person on roll if vight denied.—In such a case a suit wonld lie for a declara-
tion of such vight (note 1 sec. 13 A) For the finality of the Roll is not questioned, but a
right which is expressly given is illegally taken away. In 1. L. R, 24 Cal. 107 plaintiff’s vight
to bring n-suil for n-declnration that hie was entitled to vote and to stand as a candidate was
held to be good, and 1, L. R. 86 Mad. 120 in referving to this says. ‘‘We guite agree that the
suit wonld lie, the matter being one, which the learned Judges in that suit point out, affects
the piaintiff's right to vote and to stand at all fature elections,”

A right to vote is in England a right given by common law, and if 'donied, a suit
will lie. : !

A A
See sec. 42 of the Specific Relief Act note sec. 22,

If however the refusal to give plaintiff his vote hag affected his right to stand for elec-
tion «honld he wait till the election takes place nnd then make an application under sec. 22 to
invalidate the election, or may he bring his suit in a Civil Court for a declaration of his vight
to vote and to stand for election ? (See note 9 sec. 22 “ Civil Courts Jurisdiction.”

Person not on 10ll allowed to vote.~In such a case the vote may be struck off ou scrutiny
when an election applieation is being enqguired into nunder sec, 22.

Name wrongly entered,—Under English Law when a man is entitled by law to the
franchise, nll renconable intendments will be made in his favour if the register is ambiguous,
but if it* is" not ambignous the register is conclusive, See Finsbury (Central) case
(1892) 4 0. M. & H. 171. A person whose name is wrongly given on the register may vote
in the l)mme so wrongly given if he is the person intended. (R. v. Thwaites (1853) 1 B. &
B. 704. : {

Nume cannot be substituted,—1If by a mistake, clerieal or otherwise, a person’s wife’s
name i entered in the Munuicipal Roll, his name cannot be substitnted after the Roll is finally
published, and he must be held not to have been entered in the Roll. (S8eeI, L. R. 22 Cal. 717.)
No snpplement:ry list can be published. (Ibid.)

Enrolment in Munici- = 1]13.A, A person shall not be qualified to be

al Kleetion Roll neces- g o .
fa,.y for elected connci- €lected a councillor unless he is enrolled in the

Uge. Municipal Election Roll:

A Provided that if any company, body corporate,’ or other
A eprésentative of an o asgociation of individuals is envolled in the

' Municipal Election Roll, any one person duly
authorized in this behalf to represent such association shall be
deemed to be qualified to be elected a couucillor.

1 Origin of seetion.—This is new and was ndded by section 4 of the Amending Act
of 1914, It mankes a radical chimge, as under the old section entry in the Roll was not essen-
tinl a8 o qualification of a candidate, though, except as to councillors qualified under section 11
(o) (ii), every candidate must have been quulz}ed to be entered in the Roll.

As every qualified candidnte must be a qualified voter, every person qualified fo be
elected would be entitled to have his name entered in the Roll. The section now provides
that such enrolement is as essential to qualification as a candidate as it is to a voter., If a
person claims to be a qualified candidate the first question is, Is he on the Roll ? If not, ke 18
conclusively dizqualified. If he is, then it hay to be seen whether he is disqualified under
section 15 or 22 (3) and (6), and, if he is gqualified only as a tax payer, whether he has been
resident within the Municipal digtrict or within 7 miles of the limits thereof for the legal
period of 6 months,

1t is now clear that  every person not so enrolled shall be deemed to be not entitled
to he elected,” thonvh it might have been ndvisable to have inserted these words as in section
13 (2) in vegard to voters, Thus omission from the Roll is conclusive of any person’s right to
be clected, but the searion dees not go as far as cection 18 does in regard to voters, that every
person 8o envolled “shunil be deemed to be entitled to”. be elected. Hence au enrolled can-
didate’s right to election may be disputed on the ground that he was nob qualified to be
enrolled, provided the objection is not based on his vight qua voter (I L. R. 24 Cal. 107 noted
below) Eutry in the Roll, in the ease of a candidate, is not conclusive of hig right to be eiected,
becnuse until an election actually takes place and personus on the list begin to exercie their
rights, is any opportunity given to test the qualifications of candidates. It seems therefore
vight to leave the question of their qualifications open to be questioned during the election
befare the Polling officer, a1d subsequently by an application under section 22,

/
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* Thue provisions of this section are taken from the Calentta Act sec. 38, the Bengal Act
sec. 15 and the Bombay City Act seos. 14 and 15. Under the Enelish Act “a person shall not
be qualified to be elected or to be a councillor, uniess he—(a) is enrolled and entitled to be
enrolled s a burgess.” e : .

Under the Local Boards Act no person not entered in the list of persons qualified to be
members is qualified to be elected. WLl " . :

The section now sets at vest the qneﬂ:in'; aiged in G. R, 5874 &l 9th Aug. 1913 and 547
of 21st Jannary 1914, G. D. £ ¥

It may be observed that as the Aot fixes no qnsﬂﬁoatiohl for nominated ocouncillors
thiese need not be enrolled. 3 = :

Suwit for declaration that defendant not gualified to be elected.—No such snit will lie, for -
if defendants’ nnme is not on the Roll, a Civil Court cannot go behind the Roll to see if he is
qualified or not ; if he is on the Rolk and the alleged disqualification is qua voter, it cannot
be heard, and lastly the Civil Court has no jurisdiction when the Act has provided a special
and final remedy for this. (vide note 9 sec. 23.)

The following ruling is note worthy here though the 1st “p:n't of it wonld have no
applieation under this Act. See also the comments on the ruling in 1. L. R. 36 Mad. 120,

At an election of a municipal councillor under the Bengal Act B a candidate was de.
clared to have been elected. Oun objection taken by the defented candidate, the dispute, as
provided by the Act was referred to the District Magistrate who set naside the election and
directed a fresh one to be held, on the ground that same of the voters gave more votes than
there were vucancies, and nlso that 8 was not qualified to vote or to he elected. S then
brought his suit agninst the 3 defeated candidates and District Magistrate for a declaration of
his right to vote and stand as a eandidate, and for a declaration that he was duly elected.
The 1sv Conrt granted the first vart of the declaration, but held that the election wns not
valied. On appeal the District Judge though holding that 8 was qualified hoth as a voter and
candidate, without giving reasons set aside the Mnnsif’'s decree and dismiseed the suit. On
2ud appeal the High Court held that the suit wonld lie as there was nothing in the Act or
any other law which wounld bar the jurisdiction of the Civil Courts. 'I'he proposed amend.
ment of sec. 15 of the Act by the provision that nothing contnined in the section or in the
runles made under the Act shall be deemed to affect the jurisdiction of the Civil Courts showed
that the Legislature recognised the jurisdiction of the Civil Courts in such cases. Held,
further that the election was not valid, becanse voters gave 3 votes ench for only 2 vacancies
and the decree of rhe 1st Conrt should be restored. (Subhapat S8ingh v, Abdul Guffur, 1. L. R,
(1896) 24 Cal. 107.)

Held also, that the Magistrate shonld nov have been made a party to the suit. Even if
he had no anthority to do what he did. he acted bona fide in pursuance of what he believed to
be Lhe duties of his office, und therefore he would not be liable to an action in respect of it,
He certainly would not be liable to an action for damages, and as far as a declaration agninst
him is concerned, he had no interest in the case, No decree.could be given against him, and
certainly as a matter of policy it wonld not be right. The sunivt was rightly brought against
the other defendants. . 3

As plaintiff’s name was on the register; no objection conld be taken to his name
having got there because he wns not a ‘resident’ Under the Act “no person whose name
does not appear on the register shall be permitted to vote.” Being on the register he was
entitled to vote, and as to this the register was final, and under sec. 15, being on the vegister,
he was entitled to be elected. When the objection affects the right to vote as in this case,
though the objection wmay be taken as to plaintiff’s right as a candidute, still since the ohjec-
tion gua voter is one that caunot be taken, ginice the register is final as to a voter's qnalifica.
tion, it eannot be taken to him qua candidate,

Under the rules for holding elections it was clear that the presiding officer at the
election could not, go far as voters were concerned, deal with matters antecedent to entry in
the register, It follows that an objection taken to a candidate qua voter could not be sllowed.
See also I. L. R. 38 ('al, 501, '

Undivided family.—'I'ie Special Committee recommended the insertion of these words
but they were subsequently omitted as it was not considered right to limit the members of the
;"-mi!y to one vote when legally each might have a separate vote in respect of other qualie
- fications, A

2 Representative of Association, &c.—'!'liis provisois on the lines of sec. 14 (2)
(b) Bom. City Act, and makes it clear that the raling in the case referred to in G. R, 1209 of
12th Feb. 1013, G. D. was even under the Act ns before not in accordunce with the law,
Section 11 (c) (iii) provides for a declaration by Government of “‘the manner in which the
right to vote of * * ¥ any company or firni or any other essociation * * or any trustees
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* % ¥ eutered in such list may be rendered and exercised.” If such representative is a
person for the purpose of being entered as a voter under sec. 12 he is equally a person for
being n candidate under the same section,

_Any one person.—In the corresponding section of the Calentta Municipal Act the ex-
pression ix “any one individunl person.” It was ruled in re Nisith C. Sen. I. L. R. 89 Cal. 754
that this meant that the selection for vepresentation was limited to the individuals composing
the associntion and did not include one who was unconnected with the association,

14. (1) (a) Nothing in the three sections last preceding
Constitutionof muni. Shall apply to any permanent municipal district
cipalities in exceprionnl at a hill station, or to any permanent municipal
i o : district to which, owing to the smallness of
such district, or to the backward state or indifference of its
inhabitants, or for other such exceptional reason, *the- Governor in
Council shall, in a notification setting forth reasons and published
in the Bombay Government Gazette, at any time declare the
provisions of the said sections to be unsuitable

%(b) In any such municipal distriet the municipality shall
consist either entirely of nominated councillors, or partly of
nominated and partly of elected councillors, in such proportions,
and appointed or elected by such persons, in such manmer, and
subject to such conditions, as the Governor in Council in the
notification published under clause («), or in any subsequent noti-
fication published as aforesaid, shall think fit to prescribe.

“(¢) It shall be competent to the Governor in Council at
any time to alter-or rescind any notification issued by him under
this section; and in the event of any notification under clause
(@) being rescinded, the municipality affected thereby shall, from a
date to be fixed in this behalf by the Governor in Council, be
constituted in accordance with the three sections last preceding.

(2) The powers and dutieg conferred and imposed by this Act
*Periodical municipal  ON Municipalities shall, in a periodical municipal
Buisseny: district, be respectively exercised and discharged
by a neighbouring municipality nominated in this behalf by Gov-
ernment, or by a municipality specially constituted for the time
being and consisting of such coundillors nominated in such manner
as the Governor in Council directs.

(8) 1f in any periodical municipal district, any tax has been
“Tuxes raes ana OF shall have been imposed, or any rule or
by-lawa o periodical  by-Jaw has been or shall have heen made,
e ish o under the provisions of this Act or any Act
hereby repealed, such tax, unless and until it has been modified,
suspended or abolished, shall be leviable, and such rule or by-law,
 unless and until it has been altered or rescinded, shall have effect,
in such district, throughout each recurring season during which
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the district is. by virtue of a declaration under section 6, a
periodical municipal distriet. 5

1 Origin of section.—Sub sectiong (1) (@), (b) and (¢) are a veproduction of section 13
of Bombay Act I ot 1854, snd sub-section (2) of section 14, with the excrwion of the words
*or indifference” in clanse (1) (a), Compare with section 8, Local Buuds Act,

Minimum population franchise.—1t ix in the opinion of Governinent nndesiralile that
elections should be held in municipal districts. containing less than 3,500 inhabirants, In the
case of such manicipalities, the Councillovs ghould in futare, as wow, be nominnted and
respecting them a notification will be issued under section 18 declaring the provisions of sec-
tions 11 and 12 to be nnsuitable to them “owing to the smalluess of the distiiet,” In vhese
eases the number of Councillors should not exceed 12, ¥

In order to give a municipulity the elective franchise, the proportions of pereons qualified
to vote to population must be at least 2 per cent. (G. R 2507 of 27th July 1885, Gen. Dep.)

“ Rackward state or indifference of inhabitants.’—1This shows thnt the powers given by
this section could be exercised in such cises where the inhnbitants’ nnd their representative
councillors oppose all attempts to earry on the manicipal sdiinistration satisfactorily, or
exhibit an witer disregard of their vrivileges and respousibilities in the matter whether ag
voters or as councillors.  Mere defanit in enrrying ont ceriain duties wonld not come within
the provisions of the section seeing that the words ure “for other such exeeptional
veasons.”  The reasons wwst be ejusdem generis with ‘smnline<g’ buckward state, ‘indifference.’

2 Governor in Council.—Under section 1 of Act V of 1868 thexe powers have been
delegnted to the Commissioner in Sind. (G. R. 4991 of 7ch July 1913, G. D.)
Bombay Government Gazette.—In Sind this means the Sind Officinl Gazerte,

3 Provisions applicable to exceptional municipalities,—Compare this clause
with para. 2 of secrion 8 of the Local Boards Act,

4 Alteration &c. of constitution.—The first part of this clanse is now unneces-
sary in view of section 21 of the Bumbny General Clauxes Act. See note 2 to section 11,

5 Periodical municipalities.—See section 6. In abolishing such municipalities the
procedure laid down in section 8 should be followed.

6 Taxes, &c., in periodical municipalities.—This section was designod to make
it clear that no formal re-imposition of these tuxes every vear is mecessary. If taxes are to be
imposed the summe formalities must be gone through as in the casé of a permanent muniei-

pality.,
(3) Municipal Councillors.®

General disqnalifien. 1 2ner 3 : L
tions for becoming a 5 15. (1) No person  “may be a coun
councillor, - cillor— 5

(a) who, :

* (i) having been sentenced by a C'riminal Court to impri-
sonment or whipping for an offence punishable with impri-
- sonment for a term exceeding six months, or to transport-
ation, such sentence not having been subsequently reversed
or quashed, or

® (ii) having been dismissed from Government service,
such dismissal having been notified in the *Bombay Govern-
ment Gazette, or

" (iii) being a pleader, whose sanad has been withdrawn by
the High Court,

® (iv) having been removed from office under section 16,
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has not, by an order which the *Governor in Council is hereby
empowered to make, if he shall think fit. in this behalf, been
relieved from disqualification arising on account of such
sentence, or dismissal, or withdrawal of sanad or removal
from office, or

1 (h) who is an uncertificated bankrupt or an undischarged
insolvent, or

(¢) who is less than "twenty one years of age, or who is
of Pthe female sex, or :

% (d) who is a Judge ;

and no *person

M () who is a subordinate officer or servant of a munici-
pality, or

() who, save as hereinafter provided, has “directly or
indirectly, by himself or his partner, any Yshare or interest
in any work done by order of a municipality, or in any *con-
tract or employment with, or under, or by, or on behalf of a
municipality,

¥ may be a councillor of such municipality :
2 Provided that—

a person shall fiot be deemed to have incurred such disqualifi-
cation or to have any share or interest in any such work or in
any such contract or employment, by reason only of his—

2 (i) having any share or interest in any lease, sale or pur-
chase of any immoveable property or in any agreement for
the same,

% (i1) having a share in any joint-stock company which
shall econtract with, or be employed by, or on behalf of, the
municipality, or

(iti) having a share or -interest in any newspaper in
which any advertisement relating to the affairs of the muni-
cipality may be inserted, or

(iv) holding n debenture or being otherwise interested in
any loan raised by or on benalf of the municipality, or

% (v) being professionally engaged on behalf of the muni-
cipality as a legal practitioner, or

2 (vi) having a share or interest in the occasional sale to
the municipality of any article in which he regularly trades,
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or in the purchase from the municipality of any article, to a
value in either case not exceeding in any official year five
hundred rupees, or such higher amount. not exceeding two
thousand rupees as the municipaliry with the sanction of
Government may fix in this behalf, or ; ‘ 5 i

% (vi-A) having a share or interest in the occasional letting
out on hire to the municipality, or in the hiring from the
municipality, of any article for an amount not exceeding in
any official year fifty rupees, or snch higher amount not
exceeding two hundred rupees as the municipality with the
sanction of Government may fix in this behalf, or;

(vii) being a party to any agreement made with the
municipality under the provisions of section 71 or of proviso
v (a) to sub-seetion (1) of section 156.

% (2) If any councillor during the term for which he has

 Disabilities from con-  heen elected or appointed—
tinuing a councillor.

(«) becomes disqualified under sub-seetion (1), or
¥ (b) acts as a councillor in any matter

(i) in which he has directly or indirectly, by himself or
his partner, any such share or interest as is described in
clauses (1), (ii), (ili), (vi) or (vii) of the proviso to sub-
section (1), or : :

# (ii) in which he is professionally interested on behalf
of a client, principal or other person, or _

® (e) departs beyond the limits of the Presidency with the
declared or known intention of absenting himself continuousiy
for a period exceeding six months, or

% (d) by becoming a salaried servant of Government, causes

. the number of nominated commissioners who are salaried

‘servants of Government to exceed the proportion prescribed
in the proviso of sub-section 10, or .

% (e) not being a president or vice-president or a salaried
servant of Government, absents himself during four successive
months from the meetings of the municipality except with
the leave of the municipality,

*he shall be disabled from continuing to be a councillor,
%and his office shall become vacant. g AR
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% (3) If any question or dispute arises whether a vacancy has
" Powers of Government, Qccurr"'d under this section, the orders of the
and of the Commissioner  "GrOVernor in Council in the case of City Muni-
to decide whether va- gipalities, and of the Commissioner in other
cancy has occured: : ; N

- cases, shall be final for the purpose of deciding

such question or dispute. 4 ,

% b ; 1 ; -

*Honorary Titles.—(G. R. No. 2600 of 18 April 1892, Pol. Dep., in modification
of the orders published under No. 407 of 27 January 1883, Fin. Dep. and G. R. 1589 of 1 May

and 2153 of 10 Juue 1885, G. D., sanction was accorded to the grant of Honorary 'litles as
follows :—

Municipalities with population of 18,000 and upwards returning representatives to
District Local Boards.

Titles. = Persons on whom to be conferred,
Rao Bahacur or Khan Bahadur ... Nen-official Presidents. '
Ruo Saheb or Khan Sakleb e Vice-Presidents.
r Other Municipalities &
Rao Saheb or Khan Saheb * ... Non-official Presidents. I

*“ Ay to other officer bearers in any Municipality or Local Board, the Goveruor in
Council will be glad to consider favourably any recommendation for the grant of the personal
titles of Khan or Rao Bahadur or Saheb for exceptional zeal or interest in Municipal or District
Board work.”

Arms Aect ewemptions :—Under Government of India Notifin. No. 518 of 6 March 1879,
“land holders and members of municipal committees of approved loyalty and of good position
according to lists that may from time to time be issued by the respective Local Governments ”
are exempted from the main restrictions of the Arms Act.

G. R. No, 8239, of 19 Nov. 1912 Jud. Dep. specifies the number of arms which may be
carrvied or possessed by these classes of persons as follows :—I'wo guns or rifles and also old
family wenpons which they must prodnce hefore the District Magistrate, who will prepare a
list of the same and furnish the exempted person with a copy under lis signature.

1 Origin of section.—Sub-section (1) re-enacts all the provisions of gection 16 of the
old Act with some additions. The section is substantinlly the same as section 16 of the
Bombay City Act. Compare with sec. 11 Local Bonrds Act,

2 Person.—"This inclndes a company or assoviation or body of individuals whether
incorporated or not. (Bow, General Causes Act 1904, sec. 3, (35) ).

Under the Englich Act a person in holy orders, or who is the regular minister of a
digsenting congregation is disqualified. An officer of the regnlar forces on the active list
cannot hold any office in any municipal corporation, but an officer of the auxillary forces can,

Government servants,—These are not as such prohibited from becoming voters or
candidates provided they are otherwise qunlified. The only limitation is as provided in
sec. 10 proviso and sub sec. (2) () of this section. See also note to sub sec, (2), and as to
dismissed servant see sab sec. (1) () (i). 4

Government servont to gel sanction.—'I'he Governor in Couneil is pleased to dirvect that
no full-time servant of Government shall take office as an elected Municipal Conneillor withont
having obtnined the previous approval of his departmental superior. (G. R, 5205 of 13 Sep.
1801, Gen, Dep.).

The Decentralisation Commission at para. 126 of their report say “ Government officers
should not be allowed to stand for election.”

“ As to orders of Government on this subject in connection with Local Boards compare
uotes at pp. 14.15 Cumming’s Local Board Manual. B

3 “May be a Councillor "—Clauses (a) to (1) disqualify a person from being a coun-
cillor of any municipality whatever; clauses (e)-(f) disqualify only for the particular
municipality, ' ' ’

- This sub-section doubfless means that he is not only not qualified to be elected, but if
elected, he miny be d fod to keep his aeat as . councillor, These gﬁuuliachtiom first
come under consideratioy when an election takes place, and the Polﬂng'?“ er has to decide

&
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whether a particular candidate’s nomination should be accepted. If he is veally not quulified,
but owing to the tacts being unknown to that officer, his nimination is accepted, and so he
gets elected, hie may be unseated by'mmmliqcﬁoﬁmquc. 22, If no such application be
made, or if made, the election is nob set aside, is he still open to be unsented? If afrer run.
ning the gauntlet of the election, and perhaps algo a frinl by the District Judge, is he seill
liable to lose his seat? If the legislature meant bhat sub-section (3) should npply to sub-
section (1), then the answer must be in the afirmntive. Tt is submitred however that on the
(8) it ’V,ﬂl appear that this #old never have Leen the

intention. Ao ley ","“f»' P I s U
 As pointed out in notes 26 and 34, this sub-sec. (1) is concerned with the thiigs which
affect the qualifications of a pevson antecedent to his election, sib-sec, (2) ta those things
arising after his election and that affect his right to continue to. be a councillor.  The frst is
the concern of the elective,” the polling officers, and finally the District Judge when o
80 moved ; the second is the province of Government to see that if &’co}ncillor does anything

after his election which the Act says should disable him, then an order may be passed.

The only Municipal Aet in Tndia which gives p.t‘)wer' to Government to remove
councillor for a disqualification acquired before election is the Madvas Act, bnl as fo this see

note 6 sec. 16, .

As to suit for doclaration of right to be put on the candidates’ list or to be struck off
the same, see notes to Election Rules. Part I1 Appeudix. :

4 Persons sentenced by Criminal Couvt.—Cluuse (¢) is as amenced by Bombay
Aot IV of 1885, section 1. ‘ _ _

It was then considered necessary to amend this clause so as to make the disqnalification
applicable to offences under special aud local laws, a8 well as under the Iudiin Penal Cude,
and to limit them to cases which shonld form un adequate ground for disqualification, ~This
olause, #8 it originally stood, prescribed that a person “who has been convicted by any Criminal
Conrt of an offence which may not lawfully be componnded’ witl e disqualified, = The offences
which may lawfuly be compounded are set forth in gee. 345 of the Criminal Peocednre Code,
1882, and are certain offences punishable under the Indian Penal Code. But offences puwish-
able under special or Jocal laws are not incladed in this category, and it conld not ba said that
they wmight lawfally be compounded althongh they were frequently so trivinl as not to appenr
an adequate ground for disqualification. The mere fact of having been sentenced to such
imprisonnient would disqualify a person. Cases, however, sometimes occur in which persons
are found guity of offences for which the maximam pnnishiment awardable is heavy, are sen
tenced only to a very slight or nominal term of imprisonment, becanse of the eireumstances
which render their culpability inconsiderable. To provide for these exceptionnl cnses this
amendment was made.

When the new Act was under discussion, the Special Committee again considered the
question whether n sentence for an offence which is componndable should operate asa disquali-
fication, but the majority were of opinion that no change should be made, especially in view of
the power reserved to Government.to remove the disqualiticntion.

In the Legislative Council it was urged that the limit of 6 months was arbitary, where-
a8 the more intelligible principle was the vestriction to non.compoundable offences which the
law recognised of greater moral turpitude. It was however shown that compoundable offences
were very various and some involved a moral stigma.

Precisely the same clause stands in the Bombay and Karachi Port T'rust Acts, and City
Improvement Act, and it has not been puat there without deliberation. \

The Punjab Act does not lay down any disqualifications, but sec. 11 provides that the
Local Government may remove a member if he is “ convicted of any snch offence, or suhjacted
by ‘s Criminal Court to any such order ns implies, in the opinion of the Loenl Government, a
defect, of character which unfits him to be a member.” A similar disqualification is provided
for in the Panjab, Madras, N. W. P. aud C. P. Acts. i

By 83 & 34 Vic. c. 23 sec. 2 a person who lins been convicted of trenson or felony is dis.
qualified from liolding any corporate office ouly uutil he has suffered the punishment or has

been pardoned. ‘
3 Diaqu,a,li ation of persons required t? give security.-—Security may be taken under 4
sections of the rve Oode,—106, security for kesping the pence on convietion; 107, secu-

rity for keeping the peace in cases where a verson is likely 1o commit a brench of the veace,
or’ disturb the public tranguility ; 109, security for good belnviour from vagrants and sug-
pected persons ; and 110, security for good bebaviour from habitual offenders. 3

: 3 3 s , T o
Persous bownd under section 109 aud 110 should no doubt be disqualifical, but cases
fulling uuder seotious 106 and 107 preseut more difficulty, Persons houw uu«,}?i‘"'w.}@ >

i
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must have heen alrendy convieted of an offence, and the sentence may or may not have entniled
dirqualifiention under this section, The question is whether the taking of secnrity nnder thia
gection should in any case involve disqualification, when the substantive sentence does mot,
Cases falling under section 107 also require careful consideration. The persons bound ander
that section may belong to every socinl grade, and the eanses of their being called on for secn-
rity may range from merve hastiness of temper to habitnal bratality and turbulence. Persons
of good standing and eharacter may be bound under that section to ensnre n pacific use of their
influence with their followers when religious or other disturbances arve anticipated. There are
thus clearly two clisees of cases falling under section 107, onses where an order for secarity
shonld involve disquulification and cases where it should not. The manner in which the law
should be amended will probably depend on the relative proportions of the two sets of cases,
If the forwer are by much the most numerouns it might be sufficient to bring all cases under
the provisions of Section 11 leaving it to Government to remove by order the disqualifications
in cases of the latter kind. If, on the other haud, the latter cases nve more numerous, it might
be advisahle to ennct that disqualification should only follow an order for security under this
section where Government on the report of the M.a.gistmte expressly 8o ordered, f

The point also m’i;o;s whether the ability or inability of the respondent in cases under
sections 106 and 107 to give security, and the consequent infliction of imprisonment shonld be
made a ground of difference in regnrd to disquulification, .

5 Dismisgal from Government service.—I'ie Punjabh Act makes snch a person
liable to removal by Government. So also Bengal Act of 1885, s, 18 (b)., A dismissal from
municival service would apparently not be a disqualification, but such person may be removed
if coming within the provisions of seetion 16, s i

6 In the Bombay Government Gazette.—These wovds are by sec. 5 (1) of the
Amending Act of 1914 substituted for “as debarviug him from re-employment,” as it was not
the practice to state, in a notification declaring the dismissal of a publip servant, that he is
debarred from re-employment. There may be, and frequently are cases of dismissal which
are not notified in the B, & Gazette. To such cnses thesge provisions would not apply.
The fact that » case is notified shows that it was of a very grave natnre and so should operate
to disqualify as a councillor, See G. R. 3934 of 18 July 1905.

1f no such notification the councillor eannot be disqualified though the case was of snch
a nature that a notification ought originally to have issued. (G. R. 3199 of 21 May 1907 G. D.)

¥

"7 Pleader.—Should not “or” appear after the words “ High Court.” ?

8, Relief from disqualification.—G. R. 5547 of 18 Dec. 1896, Gen. Dep.; states a
ease in which the gquestion of relieving a person from such disqualification was discussed, and
the Gov. of Bombay agreed with the opinion expressed by the Commissioner in B8ind, who
writes ., “The crime of which B, was convicted of attempting to murder L., the result of ultra-
fanatical excess, wus committed twenty years ago, but considering the circumstances under
which L. subgean ntly met his death, not three years later, My, James is of opinion that B.
shonld suffer the full penalty entailed by his conviction and should remain an object lesson to
the Khoja and other communities, that sectarian disputes which end in bloodshed and murder
will be looked npon and visited with heavy displeasure by Government.”

Under the Bengal Act of 1884 a remowved councillor is not eligible for re-election except
with the consent of the Commissioner or the Local Government. » See note 1 sec, 16. d

9 Governor in Council,—6 This in Sind means the Commissioner in Sind (section 3
(8) note).

10 Bankrupt.—In England the disqualification applies even if he compounds witht his
creditors or makes any nrrangement for composition by deed or otherwise.

The English Act of 1882 provides that the disqnalification shall cease on the baunkrupt
obtaining his erder of discharge, thiough by 46 and 47 Vie. ¢, 52 8, 32 a certificate that there
has been no misconduct is also necessnry.

In Havdwich'vi Brown (L. . 8 C. P, 406) it was held that a pevson who had lost a
corrorate office on account of bankruptey was disqualified for re.election until he had paid
his creditors in full, |

11 '.l'mnty-oio years of age.—The age for majority under the Indinn Majority
Aot 1X of 1875 ix 18 years, except in cases where a guardian is appointed when it is 21 years.
Under the Madras Act the age is 25 years. Ll

12 FPemale.—1he only exception is that provided for by sec. 31, Females are not quali-
fied to be elected but they mre qualified to vote. (Vide sec. 21,) Unde: the English Act an
numarried woman is e‘l"i?g.zbla‘._gvs(a councillor if ghe possesses the necessary qualifications.

%Y
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13 Judge.—See definition sec. 8 (4). ‘Because they have to try suits to which muuici.
palities are pnrties, A District Judge has also to try questions regarding the validity of
elections. iVn’dctec.uz.) I et iy IS AN ;

Tt is undesirable that any Judge should be & member of a Manicival Board, the mem-
hers of which may he ealled on to d&d &Qt gides as regards questions a_ﬁgc@ng ‘?%hﬁo
and popular interests.—@. R. No. w,”Oét@bg“ PO, e e iRt

If these reasons ave well grounded then a ‘ Magistrate’ ghould wlso be disqualified but
he is not (see also note section 161), though as a matter of fact he hes ‘jnfinitely more to do
with municipal cases than a Judge, for under this Act he is not only the authority who
punishes all offenders against the Act (s. 161), but he is the appellate authority in taxation
notices of demand (s. 86), and, under some Election Rules, he is the final authority as to the
right of a voter to be pat on the Municipal Roll. : ‘

The Madras Act of 1884 disqualifies “ an Honorary Magistrate for the municipal fown
unless the Governor in Council exempts him.” { ] ;:

Under the Bombay City Act the Chief’ Judge 8. C. Court is disq‘tmliﬂed as he is the
officer who enguires into election cases and vot beeause he has to try municipal saits. 8o
also nunder the Calentta Act which also inclndes “ a Municipnl Magistrate.”

14 Subordinate Officer or Servant.—Hospital Assistant not disqualified,—~An Hos-
pital Assistant whose salary is either partly or wholly paid from Municipal Funds,-does not
therefore cease to be a Government servant. The municipality hus no power to appoint,
dismiss, transfer, degrade, promote, or fine him, He is not their servant, but is subject to the
orders of the Surgeon-General and of Government, aud is borne on the list of the Municipal
Department as an employé of Government. 1n tliese circumstances he seems eligible for
geobi)on or appointuieut as a Municipal Commissioner. (G. R. 8032 of 12 August 1885, Gen.

op. 3

Schovl Master disqualified.-~The caxe of Hospital Assistants is not on all fours with that
of School Masters inngmnch ns in the former ense, a municipality Las no power to appoint,
dismiss, &e., whereas in the latter case, it has such a power. Rule 8 of the rules nade under
section 24 of the District Muanicipal Act expressly stites that ‘subject to Rule 7, the appoint.
ment, promotion, pnnishment, saspension and dismissal of all members of the establishments
of municipal schools shall rest with the municipality or the School Committee, to whom such
power may be delegated.’

“TUnder the rules, the master of a municipal school ig a servant of the municipality, even
though his services be leut to the municipality by Government, and therefore under section 16,
clanse (¢) of Act, such a master is disquelified for being a member of the municipality.”
(G. R. 1320 of 28 April 1802, Gen. Dep.)

In Simpson v, Ready, 12 M. & W., 786 this was held to include the case of a contract
made by the corporation with the trnstee of a conncillor.

15 “* Divectly or indirectly.”—That is either a relative or other person throngh
whom he elaimg dn interest, * It is immaterial, who the nominal parties to a coutract, &ec., may
be. * T'he object of the Legislatnre heing, that conueillors should neither have nor acquire any
interest conflicting with the iuterest of the municipility other than those expressly specified,

_this section artaches disqualification not only to fhe contracting parties but to those who havea
share or interest in the contract or work, &c.

For Engligh cases see Barnade v. Clarke (1900) 1 Q. B. 279 ; also LeFeuvre vs, Lankester
SJ 854) 8 E. and B..530. Tn Natton v, Wilson (1889,) 22 Q. B:. D. 744 0. A, disqoalification wag
eclared on the part of a person who was employed by contractors with* a loeal board to do
portions of such contract work ; see also Tomkins v. Jollife (1887) 51 J. P, 247. The mere
letting of a cart and horse at a fixed sum to & contractor for his work under a local authority
has been held to distgmlify (Torvsey v. White (1826) 6 B. & C. 125); see Whitelly v. Barley
(1888)121 Q. B. D. 154 C. A, 2
16 “ By himself or his partner.’—These words are taken from the City of Bombay
Act, section 16 (1), which again seems to have been tuken from 5 and-6 Will. IV, chapter 76,
section 28. Thig wonld apparently not apply to a person who is a member of the firm but not
apartner. Tn the Bill it was proposed to introduce the words * or any person with whom lhe
wag joint ™ but these words were subseq tontly omitted. If one member. of a firm has such
share or intevest in any work for a municipality of ‘which another member of that firm is a
councillor, the latter thereby becomes disqualified as n conncillor and linble to n venslty, but
the individnal having the work of contract, etc., cannot be punished, nor do [ think that his
contract, ete., conld ordismriliv be null and void, as he conld not be a mere agent of his pariner,
(G. R. No. 1288 of 11th April 1891; Gen. Dept.) ’ g !

Under the Madras Act, section 10-A (2), a person is disqualified if any of bLie servants
or any person on whose service he is employed is a councillor of the municipality. - e
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Members of joint families when disqualified:— : \

%1, A Maunicipal Copimissioner and nn employe or contractor of the wunicipality. are
members of an undivided Hindu family—(a). When the family is andivided in estate and
wessing (b)), When undividad in estate and divided in messing. (¢). When divided in estate
and undivided fu messing, ;(d). AWhen carying on separate business, but messing tovether
(e). When carrying on separate business, divided in wmessing, but holding jointly a family
honse, 3

Is the Municipal Commissioner disgnalified ?

] AMuniéipnl Conmissioner and an employé or contraefor, are wmembers of a
Muhammadan family holding joint property. Is the Munijeipal Commissioner disqualified ?

“8 In the case of a Christian, Parsi or Muhamwmadan family, where one member of
the family is a Municipal Commissioner, does the fact of another being an employé or contrac-
tor of the municipality, disqualify the Muuieipal Commissioner ?

The Remembrancer of Legal Affairg, says:—“The questions raised, _mn.y, it seems, be
_answered as follows :—

() A municipn] Commissioner, who is a Hindun, undivided in interest from a person hold-
ing employment or contract with or nnder a muonicipality, presumally has anindirect interest
in that centract, a8 in n united Hindun family the earnings of each member go to the eommnion
kist. Such interest is digqualifying Tt is however possible, that when the earnings of one

6B H.O. B A C.3 5 " member are the result of scientific traiming obtained

I L. R. G‘B "22$ o AR without contribution from the family funds, they may be
7" M H C. R, 47 trented as self-nequired and impartible. In such enges

£ e the exclusive interest of the member muking such enrnings
wonld not disqaalify nnother member of that family from acting as a Municipal Commissioner,

(b) In a Hindu family where the property is nndivided, cessation of commensality
would not effect the application to the princinle stated in the preceding parmgraph. Merve
commensality raises no conclusive presumption as to the continnance of joint pecnniary
interests, nor would its cessation, which is frequently dine to mere dissensions between the
ladies of a household, raise any presumption that the earnings of all were not put inio the
commeon kist ‘

(¢) Forthe above reagons, nnion in estate and not mere commensality would be the test
as to whether n disqualifying interest arose from the employment or coutract of one member
with or under a munieipalivy.

(d) and (e) must be nnswered on the same principles. Merely living in the same house
or habitnally dining with a man, velative or not, who has & contraét or employment with or
under a municipality, creates no disqualifying interest under section 16 (f), Bombay Act
TT of 1884, (now section 15 (1) (f)) The iunterest to disqualifly wnst be «a pecuniary
one, A merely affectionnte or friendly intevest in the
i person who holds the contract ' employment is np

23°'L.'J. Q. B. 254. disqualifieations’ Bo in the case marginally noted,
Coleridee J., dealing with an analogous provision said “suppose the contract to he with
a man's relative, such as his brother or his son, he might have a bias on his mind ie
: decide the question improperly, but no one conld say
*5and 6 Will. IV, C. 76 §28. that- this wonld bring the case within the fair memn.
‘directly or indirectly-by himeself ing of the words of the section.'* This of course sup-
or his.partner any share or in- poses that ‘no frand is found, no previous contract
terest in any continet or emvloy- or agreement or any concert wirh the contractor is proyed,”
ment with by or ou hehalf of such such as if made with a stranger would eqnally create
Conneil. disqualifying iiiterest,

Le Feurvre vs, Lawkester

“2 The guestion raised in parngraphs 2 and 8 of the letter under reply must be

angwered on the Eame genernl prineiple, bearving in mind that whereas in the case of Hindu

o i Agnates there is a presumption (diminishing in  strength

B H. C. R. 444 with the remoteness of descent from the common ancesror)

that the property is joint, there is no such presamprion in the cuse of Mubammadans, Parsis

or Christinns, who, if they have joint possestion of specific property generally hold not as

joint tenants bat as terants in common having merely unity - of f"mmimr'.,hh“’ n((()}t i;,i

i } 3 s ownership and without richt of survivorship,’ . R,
Williams, Personal ,Pn)paat.y,‘ 341. No 2265, 6th July 1902, Gen. lep.)

Nor does the faer that the amonnt was trifling make any difference.  See R, v. Rowlands
(1906) 2 K. B, 292; Nell v. Longbottom (1894) 1. Q.3B. 767 ; Nicolsou v. Fields (1862) 7 H. & N.
whwﬁ.v. Carr (1875) 1 Kx. D. 484, C. A.; Nutton v. Wilson (1889) 22 Q. B.D. 744, C. A.;

olley v. Kay (1856, 1 H, & N. 807. i ) ;
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* Nor doss the fact that the ret'nnt:éﬁﬁop has not been fixed make any difference, See
Pletcher v. Hudson (1881) 7 Q. B. D. 611 C A.; also K. v. Kowlands, supra.

A contract between a council and a person who was not trustee for n conneillor. (See
Simpson v. Ready (1844) 12 M. & W. 736) gn'&"ﬁ&wglffn'ct between # meniber of a council and
the trustees of n non-provided school with whot the council mzanged to pay for the fuel for
warming-the building when used as a sehool, ?@u Oow v, Truscott (1905) 69 J. P. 174 ; Todd
v. Robinson (1884) 14 Q. B D. 739, C. A.) nre sufficient to disquudify, |

A contract mnde colorubly under tha name of another person equally disqualifies
although the interest is concenled, (Walsh v. Grimsby (1900) Limes—30th November.) =

On the other hand, a contract made by the agent of a member, purporting to he made
on his behalf, but. convenry to his express directions, will probably nou disqualify the member,
(Miles v. McTwraith (1883) 8 App. Cas, 120, P. C.) :

Where the statutory prohibition was against “ knowinely and willingly” entering into
a contract, a contract made with an institution in ignorance that it was such un insrivation as
the te contemplated did not disqualify. (See Boyse v. Birley (1869) L. R. 4, C. P. 296,)

It is immaterial that the coutract is one that cannot be.sued on by reason of its noi
heing under seal, (R. v. Francis (1852) 18 Q. B. 526.)'

A person is interested in a contraci if he takes an nssigm‘neub of it by way of security,
even before his election, (Hummings v. Williwmson (1883) 11 Q. B. D, 583, C. A.)

How long dirqualification lastz,—The disqualification continues so long as the contract
exists and the interest in it remains.  (Lewss v. Cawr (1876) 1 Ex. D. 454, C. A.) so that where
a person having a contract with a local anthority obtained a release from the commiitee of the
anthority sabject to the approval of the authoricy, which was not given until after his
nomination as a candidate, he was held to be disqualified. (e Qloucester Municipal Election
Petition, 1900, Ford v, North (1901) 1 K. B. 683; ~ee also Cow v. Truxcott (1905) 69 J, P, 174;
bat if the contract is terminaved no penalty can he recovered for subsequent acts, unless the
interext on the contract has eaused the defendant conse to be a wmember nltogether,
(Feltcher v. Hudxon (1881) 7 Q. B. D, 611, C. A.) See also note 18,

When the interest ceases is a qnestion upon which there hns been much divergence of
opinion. It las been doubted whether the mere existence of a debt for goods sunplied con-
stitute xuch an interest (Re Gloucester Municipal Election Petition, snpra) and in one modern
case it was expressly held that it does not (Cow v. Truscotl, suvra; see also nule 18 post, See
algo Woolley v. Kay (1856) 1 H & N.307); bat it is submitted that snch decision” is not
sonnd, and that the interest in the contract remains o long as the contract is nufuifilied on
either side ; see O'Carrole v. Hastings (1905) 2 1. R. 590, <

An assignment of the benefits of a eontract before elaction, if a liability under the eon-
tract remnins with the candidnte (see Cox v. Ambrose, 1890, 55 J. P. 23), or an assignment. of
the contract between nomination and the date of the poll (see Harford v. Linshey [1889]
1 Q. B. 852; or an assignment before elegtion withont the privity of the local anthority. (See
R. v. Franklin 1872, 6 I, R. C. L. 239) will not remove the disqualification.

17 Share or interest in work done,—If any person becomes a conncillor and has
or subseguently knowingly acquire such an interest, he is liable, under section 44 on convies
tion before a criminal court, to & fine which may extend to Rs. 500,

18 Contract or employment.—See G. R. 1408 of 7th March 1906, Gen, Dep. where
a conucillor was unseated for purchnsing manare at fixed rates from the municipality, The
words of the clause are very wide and inclade such a contract as also the purchase of any
other moveable proverly, except in 80 far as now provisoes (vi) and vi-A) would apply.

b L‘ Under the Madras Acr of 1884, a person is dinqnufiﬂed, if any of his servants or auy
parson in whose service he is employed is a member of the Muuicipal Conucil,

15 May be a Councillor of such municipality.—See note 3.
20 Origin of proviso.—Tlis part of the proviso, also clauses ‘i), (i), (iv) and (v)
are tuken from seciion 45 of the old Act. ‘
As to councillor lending money to contractor with municipality, see 10, I, C. 677
noted section 44. P :
In Kngland any agreement for the loan of meney or any security for the pnywment of
money ouly does not disqualify. (See Le Fenvre v, Lanhester (1854) 8 B, & B. 530.)

21 Lease &c. of immoveable property.—This is taken from Bombay TIT of 1888,
_ section 16 (g.) and follows 5 and 6, Victorin, chapter 104,

~ Oceasionally a counciilor may wish to purchase land from a municipality to_extend his
Tiouse, or on the other hand to sell to the municipality a picce of laud for wideniug the road.
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AQ avoo:‘at.ncb of this kind is thoroughly discussed by the municipality before action is taken,
iv i considered thut such a ti'aqnut.iun should not digqniﬂfy—.; " \

" "Under the old Act, ;:‘.hcwnm'ﬂu;‘ could nct hay mu,u"ﬁiplif Innd u.ﬁ ‘Alu auction or take u
ipase of such lind (vide G. R 4773 of 14th Dec. 1885, 1408 of 19th April and 2768 of 7th Aug.

18865 1285 of 11th Apiil 1891, G- D.) s

This inclndes the lease of a gewage farm granted by a local anthority to one of its
members with owners covenants on both sides (R. , Guskarth (1885) 59 B, D. 621). A letting
for a single day is within the exception (Nell v. Lougbottom [1894] 1. Q. B. 767.)

22 Joint Stock Company.—A Municipal Commissioner is a Managing Director of a
Company, coustituted under the Joint Stock Comuanies’ Act, and one of the wnarantors for
the pavment to the sharcholders in the Company of a fixed anmual percentage on the shares
of the Company. Is he disqualified by the fact of his Company having contracted to do work
for the municipality ? 45 and 46 Vie, C. 50--2 from which this clause appears to have
been to some extent drafred, provides that ‘a person shall not be disqualified or be deemed to
have any share or interest in such i« eontract or employment by reasom only of his having any
share or interest in a Company which contracts with’ the Corporation. FKapressio wunius est
ewclusio alterius, The inference is that any‘interest other than, or at least exceeding that of,
a bare shareholder in a Company contracting with or employed by a munieipality would
disqualify.” (G R. 2266 of 6 July 1892).

23 Liegal practitioner.—This exemption ig not because he is n legnl adviser, but
becanse lie comes under clanse (f) as having an intervest on behalf of the municipality in an
employment. The interest of u legal adviser on behalf of the municipality is consideyed too
remote to make it a disqualification for election. As sub.sec. (2) (b) (1) does vot include this
clanse (v) in the list there given, it places the Municipal Legal Adviser in a better position than
his brother professionalists engaged by other clients by permitting him to act as a councillor
in a matter in which he is professionally interested without being disabled,

\

The principle of this is correct, if, as doubtless it could not be otherwise, the Legal
Adviger acts” (speaks and votes) in support of the advice he has given, for in doing so he
gives the best evidence of the honesty of his convictions:

This doubtless includes n permanent legnl adviser, Snch a person would not come in
under clause () as *‘ n suboriinate officer or servant of a municipalivy.

24 Occasional sale or purchase —This is taken from section 16 (1) of the Bombay
City Act where the wmximum was Rs, 2,000, This limit of Rs. 500 it was thonght might he
unnecessary and undesi-ably restrictive more especinlly in larger towns, o provision is made
for its being vaised for good and sufficient renson to the maximum of Rs, 2,000 as in Bombay,

The clause has béen amended by the Amending Act by the addition of the words “or in
the purchuse from the municipality of any article,” and “ in eithier cage,” in order to save coun.
cillors from disqualification or disablement for ovensional petty vurchases from the municipality,

25 Occasional hiring,—1his clause was not in the Bill but was inserted by sec, 5 (2)
of the Amending Act of 1914 to meet cases which obviously shonld not disqualify a councillor,
The value will be apparently that of the article hired and not that of the work dome, for
instance in the case of a municipal steam roller hired to a councillor. G. R. 6198 of 22nd Aug.
1913 General Department discusses a case of hiring which, under the section a8 it then siood,
was held to disqualify. The case would now be covered by this clause.

Exemptions in_contracts for lighting, water supply, fire-insurance.—We have carefully con-
sidered a representation veceived from the Kwracui Municipality to embody in the Bill a clause
on the lines « f section 12 (2) (d) of the Municipal Corporations Act, 1882, exempting from
disqualification for a councillorship a person * having a share or interest in any company which
contracts with the municipality for lighting or supplying with water or insming agninst fire-
any part of the Municival District.” We consider, on the one hand, that it would be anomalous
to single ont these three classes of eompanies for preferentinl treatment and, on the other
hand, that to axtend such treatment to all registered companies huving dealings with the
mupicipnlivy would be too liberal, The present provision is 1o ex<mpt from disqualification
only shureholders in registered companies (vide proviso (ii) to olanse (f) of sub-section (1)
of section 15). We notice that the principle is followed both in the Madras Act, 1884, section
10-A (1) (¢) and in the Mndras City Act, 1904, section 34 (1) (b) (iii). We are not in favour
of any change iu this matter. (Pura 6 Select Committee Report )

26 Disabilities from continuing to be a councillor.—Most of this sub-section
is new.  The disabilities under the old Act were only the two rol‘erreq to in (@) and part of
(e), and all vame mtdet; thie head of disqunliﬁc\qt.iuns. f < :

- The disqualificitions under sub=section (1) become disubilities only if they arise “during
the term for which hi!;u been elected ov appointed,” and not if they relate to anything

of 3
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prior to the election, &e. mmpréq%  “Bocomes,” “ acts,” “daparts ™ all make it clear
as reluting to something wrising subseguent to tuking office. Sub-section (1) says what
watters a1e Lo vrevent a person’s election ; sub-section (‘,ﬂqj what muke him forfeit his seat if
they oceur ** duving the term, &e.,” of his office. .~ - : .

 This sub-section says “ If any councillor during the term for which he hus heen slected &o.
becomes disqualified * ¥ he shall be disabled fron coniinning to be a councillor. and his office
shall become vacant.  * Obviously it is providing for the cases wheie a counvillor hus taken
his sent, nud something occuts to wmake bim forfeit it. Now as a eouncillor is only such
“during the term for which he has been rlected &e.” this expression is rednndant, nuless it is
used here for a special purpose. That purpose is to give emphasis to the meaning that the
things which £o to canse the vacancy are things which must ocowy “during the term &c.”
Just u; sub-sec. (1) refers to marters prior to election (vide note 3), so sub-sec, (2) refers to
matvers subsequent to a conncillor taking his geat. The two arve quite distnct. Clause (a) of
‘this eub-sec. was put liere for the purpose of showing that the things which before election
disqualified him, would be disabilities if they happen during his office. |

The Select Committee in para. 17 of their Report sny *“This claase (sub-sec. 15 (2) )
describes how » verson, not dixqualified from being « councillor at the time of his appoint-
went, may sabsequently become disqualified.” 4

27 Acts as a councillor.—Under section 45 of the old Act where a conncillor fulfilled
the eondition of sub-section (1); proviso clauses (ii) and (iii), it was not Inwful for him to
“act as a Commissioner in any matter relating to a contract or agreement between the
municipality and such company, manager or purchager.” T'he disability was oniy jnst in that
watter only, Now it will be observed that not only have the disabilities been increased, but
théy act soas to unseat a councillor: from the moment she disability applies; his office
bécomes vacant,

1t is not laid down what “acts us a conncillor”’ mennsg, but doubtless it is in the sense of
voting or taking part in the discussion of that matter. Section 86 (p) of the Bombay City
Act provides—* a conneillor shall not vote or take part in the discussion of any maurer before
a meeting in which he has directly or indivectly, by himself or by his partner, any share or
interest, &c., or in which he is professionally interested on behalf of a clien:, principal or
other person.” The Madras Act says “ he shail not vote.” The Panjab Act snys * shall not
take part in the proceedings relating to sach contract.”

Where by a local paving and lighting Act, a pennlty was imposed upon any Commis-
sioner “ acting #s such ” in any matter in which he might be personally interested, one of the .
Comuissioners, being personally interested in a footpath, attended n meeting of the Commis.
sioners, and spoke upon the mode of constructing such footpnth, Held, that this wag sufficient
evidence to go to the jury of his acting ag a Commissioner. (Charlesworth vs, Rudgard, 1. C. M.
and R, 498.)

But besides the matters herein specially referred to there ave others in which it is
ohvionsly undesirable that a councillor should act as such when brought before a eeting.
Bengal Aet, section 58, provides that mo councillor “ shall vote on any gnestion which
regarde exclusively tha assessment of himself, or the valnation of _his property, or of the
property for which he is manager or agent, or his liability to any tax.”

This Act contains no similar provision, but good taste should certainly prompt a
councillor to act in the spirit of these provisions.-

: Under the English Act a councillor acts in the office if he takes part in the discussion
of the cotineil withont voting. (Charlesworth v. Rudgard (1885) G. M..& R. 896) and the fact
of his acting is sufficiently evidenced by producing nn attendance book of the members signed
by himi aud the minute-book of the conneil ghowing his name as an attending w ember. (See
an:%:i‘!gc v. Williamson (1888) 11 Q. B. D, 533, C. A)

Uuder the Local Government Act, 1894 (56 & 57, Vie. . 78) acting or voting in the
office &u-m; disqualifieation is an offence vunishatle by fine on summary conviction. Spenk-
ing at a meeting without voting also renders the offender liable to the penalty.

; Sﬁ'.ﬁﬂﬁﬁ’ﬁ'ﬁs'wiiich provides that acts or procerdings of the muuicipality ave riot
vitiated if u person acts as couneillor while disqualified. See nlxo Murray v. Epsom Local Biard
(1897) 1 Oh. 35; R. v. London Cownty Council (1892) 1 Q. B. 190.

28 Professionally interested.—This would imply that all persons professionally (1ot
only legul yructitioners) interésted on behnlf of a client, prineipal or other person who has such
an Interest as mentioned in claise (f) may be councillors and may continue to be'so notwith-
standig such interest, but must not net as such in the matter with the municipnlity except on

in of becoming disabled.” A professional interest whether as legal practitioner, engineer,

., &o., is 1ot deemed to be guch an interest us comes within the meaning of sub-

ion (1) (a) (), but (except in the cage, note 28) is such an interest as makes it desivable
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J gt‘ihe perabn“ should nob act as a councillor when the matter is before the municipality.
an instance of a legal practitioner being so dilab}gd,‘mferfod to in L L. R, 31 Bom. 87.

.29.—Absence from the Presidency.—Presidency ” for definition see note 1, sec. 1.
This is adonted from section 18 (2) («) of the City of Bombay Improvémenr Act, 1898, sub-
clause (¢) of which Act adds * has been absent *  * * fora period exceeding 83 months.”

Under the old Act absence for more than 4 consecutive months from the limits of the
“ Municipal District ” disqualified all but a salaried servant of Government.

The amendment not ouly removes the exemption, extends the limits and the time, but
adds words which sre of doubtful expediency, Firsy, a8 to limits; looking to the recent
amendment of ‘sec. 12, and the emphasis laid on the importance of a councillor residing in the
manicipal district, it seems desirable to confine the limits to the distriet as in the old Act.
Under the English Act continuous absence from the borough disables a covncillor, (Vide note

sec. .) The amendment appears to have been suggested by G. R. 2757 of 25 June
1896, G. D. to meet the difficulty which is there in referred to; but there seems mno good rea-
son for making the disability apply only to continuous abgence for the perviod from the Presi-
dency and not the Municipal District. Then the words * declared or knowu intention” appear
to have been introduced for the purpose of enabling it to be ascertained as to when the coun-
cillors’s seat became vacant, otherwise he conld not be disabled unfil at least 4 months had
elapsed. Now it is not absence for 6 months that disables, but.a declaration of intention to be
80 absent coupled with a departure from the limits. In the absence of a declaration it may
often be difficult to ascertain the intention, The operation of the section will be confined
almost entirely to salaried servarits of Government ; any other councillor, by concealing his
intention, cun escape it, apparently for an indefinite period, by getting leave of absence under
clause (e). Nome of the other Municipal Acts in India provide for absence other than from
meetings, except that the Bengal Act provides for leave to Presidents and Vice-Presidents,

30 Salaried Servant of Government.—See definition sec. 3 (9). This is taken
from the Madras Act, section 28 (5). I'he word “commissioners ” here is a clerical ervor for
““ councillors.” P

i
31 Non. attendance at meetings.—The clanse as it now stands was sunbstituted
by 8. 5 (3) of the Amending Act of 1914, and by its simvlicity avoids wany of the debatable
points arising nuder the former clause and some of which are diseyssed in G. R. 8680 of 2%th
June 1902, 6921 of 12th Dec 1912 and 1517 of 18th March 1906 Gen. Dep. Presumably the
time from which the period of 4 months will count will be from the date of the 1st meeting
non.attended ; also that no question can now arise as to want of notice of meetings.

The Act.dees not avpparently provide any disabling period of failure to attend meetings
without leave on the part of presidents, vicespresidents, and salaried servauts of Government
who remain in the municipal district, Such president or vice mny however, if desirable, be
removed for neglect of duty, under section 23 (7), o 8 b g F

The cases of presidents not salaried servants of Government appointed or ez-officio and
of vice-presidents being absent from the municipal district, are dealt with under section 28 (5).

There is apparently no limit to the absence of a councillor who is a salaried sevvant of
Government, and not an elected president, either from the mumicipal district or the meetings.

Neithev is there any limit to the leave the muuicipality may give for non-attendnnce, so
long as rhe absence is not from the Presidency continuously for 6 months.

Uunder & repealed section of Bom, Act VI of 1873, a councillor absenting himself from
frds of the meeting during the year, rendered himself liable to be removed by Government,
unless he coald give a sufficient excuse. :

Under tection 17 of the Bombay City Act, absence for 8 successive mouths from the
meetings, “ except from temporary illuess or other cuuse to be approved by the corporation ”
was & disability. The Panjab Act is the same without the exception; the Madras, N -W.-P.
and C. P. Acts muke the exceptions, “if the excuse iv sufficient in 'the opinion of the Local
Government,” Bengal Act of 1885 says ‘‘ if he, withiout an excuse sufficient in the opinion of
the Commissioner, atsents himself from 6 congecutive meetings.”

82 “ Shall be disabled from continuing to be a councillor.”—Tkese words
have given rise to much dispute as to whether they mean for the whole of the miexpired
vottion of the term for which he has been elected or appointed so that he is mnot eligible for
re-election until the next general election, or is it meant that he is merely disabled from re-
tnining his seat as councillor, and does not preciude him from re-election at any subsequent
by-election, including thav for the vacnney created by his own disability # This guestion was
first raised in G, R. 3876 of 26 July 1904 G. D, 'I'here the migument was that he was not eligi-
ble because (1) otheryise the disability would be a dead letter, and (2) though sec. 18 speaks
of “a person " and does not expressly specify another person ! the words “shall hoid office so
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long only as the councillor in whose place he is elected” contemplaie another and not r.b%
same person. Tlhe Remembrancer of Legal Affairs ngreed in this view, and that therefore th

disabled councillor could not during the period referced to be snid to be ¢ duly qualified’ under
sec. 19, The councillor in question filed a suit for a declaration of his vight to stand for
the vacaney. (¥ide note of 1, L, R. 30 Bum. 408 and 31 Bom. 37, sec. 12 note 9.) The lower
Court upheld plaintifi’s contention, nid on ajipeal (#ide G. R. 1420 of 8 March 1906) the
District Judge concurred, and says ** There appegrs ro me to be 1o warrant whatever for
inferring that the ineligibility is to be until the next general election. The Inw does not say
so. All it says is that the person so disabled shall not eontimie to he conncillor und his office
shall become vacant. The provisions of the law are fulfilled wheu the office becomes vacant,
and if he is re-elected he cannot be said to have contravened the law, which only eaya hie shall
not continne to be a councillor withont vacating office.  When he ig unseated and has to go
throngh a fresh election, he returns under a fresh mandate, It is guite unnecessary to rend
into the law words that ave not there, If it had been intended to prohibit the re-election of n
disnbled conncillor till the next general election, this would have been umably stated in
the Act. But there is nothing to that effect.” The case was taken to the High Court on 2nd
appeal, but as it was thrown out on other grounds the Court expressed no vpinion on this point.

The same guestion was again raised in another case in G, R, 5140 of 30 Aug. 1906,

Here the Collector remarks :—" I consider Mr. P, was in_no way disqunlified for re-election.
He was a conncillor, he became disqualified for ‘ continuing to be a councillor’ and ha ceased
to be a conneillor. The discontinuance of his function having become an accomplished fuct,
he hasg, &0 to speak, ‘ purged his contempt,” and there is nothing in the Act to subject him to a
continuing penalty of disqualification or to prevent him from standing for re-election at a by-
election.” The matter was disposed of by Government by merely referring to the legal
opinion stated in the G. R. last gnoted. Subsegnently the High Court caling above referred
to came under consideration, nnd G. R. 7419 of 14 Dec. 1906 guotes the following opinion of
the Advoeate General :— I think a prior there is no reason for holding that the continuance
does not relate to the then current term for whiclr, but for the disablement, the councillor
wonld coutinue to hold office. Any doubt ss to the meaning to be atfuched to the words is
however in my opinion remoyed by the terms of sec. 18, which shows that the pereon elected
to fill tl1’s vacaney must be some one different from the person whosu office hng become
vacant.’ =

Now, as shewn in note 26, the obyvious meaning of this sub-sec. (2) is that the things
therein ennwernted are things which nngeat a councillor only if they avise * during the term
for which he has been elected &c.” If this be correct then it is clear that the words * he
shull be digabled &e.” menn nothing more than that he ceases to be n councillor. There is not
the slightest ground for importing from the first part of the sub-section thé words “ during
the term for which &ec.”and making this last sentence to mean * he shall he disabled dunving
the remainder of the term for which he had been elected.” The actaal words used ave wvery
different. They provide for the cases in which a councillor censes to retain office; they have
no bearing whatever on the gnestion as to how long he continues to be disabled.

The argument that if a disabled conncillor is allowed to stand for re.election, the dis-
ability would be a dead letier, has very little weight. Is it a dead letter that he has lost his
seat, that e is put to the trouble, expense, and rigk of another election which is hardly likely
to be successful, nuless the disability is one which.in its very nature does not really affect his
character 7 On the other hand, as pointed ont in note 7 to sec. 18 there wonld be many
cases in which there would be no object in preventing his re-election, .

- " As to the argnment that see. 18 means another and not the sume person, see the notes

38 Office shall become vacant.—Under the Euglish Act the council must forthwith
declare the office to be vacanf. and must signify the same by notice signed by 3 members of
the countersigned by the town clerk, and fixed on the town hall. Thereupon the
office vacant, and not before,

L S .
) Upon the dl:mmontiuu attaching, it is not competent for the disqunliﬁ‘arl person to
mmm)(ﬂardwhﬁ!@ v. Brown (1878) L. R. 8 C. P. 406; Fietcher v. Suunders (1885) 49

_On the dlab-ﬂity ariging the vacancy must be filled up. A conncillor who despite his
disability versists in acting as councillor renders himself open to a suit for n declaration
vrobibiting him from doing so. i

34 Government to decide questions of vacancy.—Under the Bombay City and
the Caloutta Acts these questions are decided by the Judge Small Cinse Court who also
decides election petitions. In the Bill as originally framed, it was proposed to leave the
decision to the District Judge, who is also to dw!de'%he'-mlidity of elections, but this wns
altered as it now stands, 2 17 , Heriag, 0
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(% G, R. 3850, of 15 August 1910, raised tlie question of the desirability of an amendment
of this sub-section, “ liecanse inconvenience is caused by leaving the question of validity of
elections to the District Judge and of the disqualification of councillors to Government of the
Commissioner, The tw@‘».%ma’tiens are so closely connected that it is very difficult to distin.
guish between them.” Bat it is submitted (hat it is an entirely erroneous assumption that
the %ueati(m_a to be decided by Government relate to acts prior to, &: Y wing of the term for
which the councillor has been sppointed &c. The words * unde & section” must be
construed to mean “‘under sub-gec. (2).” The words are “any question arises whether a
vacancy hag occurred.” No vacancy ocenrs under sub-sec. (1); it is only sub-sec. (2) that
provides “his office shall become vacant.” As pointed ont in the notes 26 and 32. the power
given to H. E. in Conneil relutes only to matters referred to in sub-sec. (2) as avising “during
the term of office of the councillor 'y the power given to the District Judge nnder sec. 22 relates
to matters affecting the electi-n of the councillor, that is, matters antecedent to his becoming
a councillor. The two are quite distinet, To hold otherwise would mean (1) to place on
this sub-gec. a construction which is opposed to the words actually nsed; (2) it would be
inconsistent with tlie nrovisions of sec. 22 whereby the Legislature has created a special tribn.
nal for the disposal of guchquestions and has made its decisions final, so that it is open to no
one to raise any dispute regarding a coancillor’s right to take his seat, which dispate could
have been made by nn application under sec. 22, All the High Courts in India have upheld
the prineiple that where a special tribunal has been appointed for a pakticular purpose, resort
to that fribunal is the sole remedy for any wrong which that reraedy was intended to right,
If Government may pass an order unseating a councillor becanse he was not qualified to be
elected, it would be allowing a vérgon to set it in motion to get round this principle. 8rdly,
an order of Government may, as pointed out in the above vesolation, be in direct' conflict
with the District Judge’s order which sec. 22 says is final. . 4thly, not only wounld the power
of Government be much more extensive than the Judge’s, but it is under no obligation to give
any reason for its decision. 5thly such an order is ag much an order of removal as one under
sec. 16, but there the power of Government is conditional on the recommendation of the
municipaiity, so that if a councillor were gnilty of even °disgraceful conduct’ Government
conld not reniove him if the municipality did not desire it. If this be so in regard to a
councillor who while a councillor disgraces himself, it is very improbable that the Legislature
intended that Government shonld unseat him after the electorate had set their seal of approval
of him by electing him, beeause he had any of the disqnalifientions referred to in snb.sec. (1),
It seems hardly fair that a person who has been allowed to stand as a candidate, who has
passed the test of an election, and has not been unseated on an election petition, should be
liable to have his past raked up by every unsuccessful candidate or other inimicable indivi.
dunl,'and thus Government be obliged to go into endless ¢uestions and disputes of this nature,
(See the remarks of Muller J. in 1. L. R. 30 Mad. 118 note 7 sec.16.) Lastly, such a construc.
tion is opposed to theprinciple of similar Acts of the Legislature, The whole of this section
is based on sections 16, 17 and 18 of the Bombay City Act, Now sec. 18 provides that
“whenever it is alleged that a councillor has become disqualified for office the decision of the
Judge is final.” The allegation must not be that he was disqualified for election, for then the
Judge would say, “ This allegation amonnts to this that he shounld not have been elected, but
this you should have made by a petition under sec. 33, sub-sec. (3) of which says, “ Every
election not called in question in accordance with the foregoing provisions shall be deemed
to all intents a good and valid election.”) You are therefore precluded from raising this
question now.  The only question I am concerned with under sec. 18 is whether he “has
become digualified for office,” that is, has he done anything since his election to disable him
from continuing in office.”” This is precisely the position which the Legislature intended to
put Governmeut in by sub-sec. (3). To make the matter clear the words “ under sub-sec. (2)”
should be substituted for the words “under this section.” In this way it is clear that the
jurisdiction of the District Judge ends where that of the Governor in Coanncil begins, and so
there is no conflict, The effect of the 8 sub sections, read with the vest of the Act and rules,
is that a candidate for election may have his nomination rejected for any of the reasons stated
in sub-ree. (1), but if not rejected, notwithstanding his having any of the disqualifications,
‘his election may be brought into question by application to the District Judge. If it is not
80 questioned, or being questioned he is still not unseated, it caunot be questioned at all, and
he is entitled to enter on his office, If after taking office he acquires any of tae disqualifica-
tions of sub-sec. (1) or any of the other disabilities in sub-sec. (2) he forfeits his seat, and if
there is any dispate on the point Government may pass an order. See also notes to see, 18,

I'he proposal in the Bill No. X of 1914 (Decentralisation) now Bombay Act II; of 1915,
was that the power to decide us to the vacancy should be delegated in the case of City Muni-
cipulities to the Comwmissioner and in the case of other municipalities to the Collector but the
Select Committee considered the delegation was excessive nud after considerable discussion
decided that the delegation should stand in the case of City Municivalities but not in the case
of the other Municipalities. Subsequently however when the Bill was finally discussed in

Council the proposed amendment was dropped.

%
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15 A. Any councillor may resign his office by giving notice
" : in writing to that effect to the g‘resident, and
the president. may resign his office by giving
notice in writing to that effect to the Commissioner. 2R

1 Origin of section.—This is new and was inserted by see. 6 of }he Amending Act of
1014, with the intention of supplying the omisgion on this point in the Act under which it
was only by implication that a vesignation had legnl effect. The Bill proposed fthat there
ghould he a tender of resignation * by letter to the President, or, in the case of a President,
to the Commissioner, and such resignation shall have effect from the dnte on which it is
accepted by the President or Commissioner.”  The reason given in the Statement of Object
and Reasons was to meet ‘“a recent case (see note 7, section 16) in which? councillor, who had

- Besignation.

been recommended for removal under section 16, was able to escape that penalty by resigna-
tion,” gince, mere resignation havir g the effect of causing the conncillor 'fo cease to be one, no
order of removal conld be made against him. This propoesal was oppored on the grounds, 1st,
that it was not desireable to fetter a vesignation in this way snd so force a conncilior to
remain on against hig wishes, ana 2nd, that the apparent object to penalies him by an order
of removal hefore hie Was allowed to resign was against the spirit of sec. 16 which aimed at
only getting rid of an undesireable councillor; 8rd, that it was placing an undesireable power
in the hands of a President who might often be biagsed ngainst the councillor.

The omision from this section of the proposals in the Bill has eminsculated it. The effect
of it now i8 merely thal unless theie is this “notice in writing” there is no:vesignation,
If the notice is given it fixes the fact and some date from which it must be held to take effect,
and so fagilitates action heing taken for filling »p the vacancy which the law makes
obligatory, Thongh ‘ resignation,’ like ‘ death,’ necessavily implies that there is a vacancy,
it seems desirable that, following the Tnglish Act, provision be made in this section not
ouly that *the resignation ehall take effect from the date of receipt of the notice” but that
“therenpon the office shall become vacant.”

Under the Bengal,, Madvag, Punjab and U, P. Acts it is only when the written resigna-
tion is accepted that “ he shall be deemed to have vacated the office.”” The Bengal Local Self
Gov. Act adds *“and shall not. be re-elected until the expiration of the term for which he would

have held the office but for his resignation.” ‘

Under the English Act sec. 36, a person elected to a corporate office and duly holding
the same may at any time by writing signed by him and delivered to the town clerk resign the
office on payment of the fine provided for non-acceptance thereof.

In any such case the council must forthwith declare the office to he vacant, and signify
the same by notice in writing, signed by 8 members of the council, countersigned by the town
clerk, and fixed in the town hall, and the office thereupon becomes vacant; sand, although it
will not beeome vacant until all their prescribed conditions have been fulfilled, whenever the
writing has been delivered to the town'clerk and the fine has been-paid, the resignation as
such is irrevocable. (Bee R. v, Wigan Corporation 14 Q. B. D. 905.)

It is further provided that on any disqualification taking effect the disqualified coun.
cillor may not resign. 3

Resignation by President.—If the term of office of President ceages the moment,
he ceares to be a councillor (vide note 18, sec. 23), then the resignation of a councillor, who is also
a President, and wishes to resign all office, would be deemed to be a resignation of his office of
President also, but it is desirable that this should be made glear by a provision here that “The
mg‘huﬂim& by a conncillov of his office of councillor shall, if he also holds office as President;
or Vice-President, be deemed to include the resignation of such office.”

1f, however, ‘t}ugvview stated in the G. R, referred to in mnote 18 is correct, such a
conncillor in resigning must clearly state that he resigns both offices, otherwise if he resigns
only as conneillor, he will not be held to have vacated the office of President.

Resignation by ew-officio councillors and presidents.—Though an ew-cfficio councillor or
president when giving over charge of his office to his successor ipso facto vacates office as
councillor and 8o niso ax President (vide note secti n 10 (1) (b) (ii) ) and therefore need not
send in » resignation, yet compliauce with the requivements of the section is desireable, he
rule in Sind issued by the Commissioner-in-8ind’s No. 1802 of 8th September 1886, Gen. Dep.,
is that “when an official gives over charge of an office in conseqnence of his appointment to
which he was also nominated amember of any Local or Municipal Board, liis letter reporting the
relingnishment of charge of gucir office shall be interpreted to also convey resignation of his
seat on the Board or Boards above referred to.” In those cases however in which the letter
does not go on to the Commissioner ordinarily, it is desirable that it should be so sent on if it

&
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ig the resignation of n president. The orders in G. R, 1579 dated 4 May 1886 G. D. should
now be read in the light of the amended provisions of the Act so far as concern municipalities.

Iu all other cases a seperate notice should be sent to the President, or to the Com-
missioner (through the Colleetor) as provided in the section.

The Panjab Act provides thab every resignation shall be reported, as soon ng may be, to
the Deputy Commissioner, ‘

Resignation of Vice-President.—The section has omitted to provide for this, but us its
effect is only directory, it may he followed with propriety and the notive sent to the president,
so that emly action may be taken for the election of another councillor.

16. *The Governor in Council, *in the case of (lity Muni-
Lot b ol cipalities, and the Commissioner in other cases,
franus Mos. if he thinks fit, ‘on the recommendation of the
municipality, may *remove any councillor elected
or appointed under this Act, °if such councillor has been guilty of
"misconduct in the discharge of his duties, or of any ®disgraeeful
conduct, or *has become incapable of performing his duties as a
councillor. .

1 Origin of section.—Compnre with sec, 23 (7)., This is taken from the Bengal Act
(except as to incapacity to perform duty), which empowers the Commissioner to act, and
includes in this power many of the things which hy sec. 15 are disqualifientions. An order is
appealable to the Loeal Government.

This section is new as regards the general body of conncillors, but the old Act, section
24, contained somewhat similar provisions with regard to a president and which provisious nre
now re-enncted in gaction 23 (7). The object of the section is not only to give power to remove
a source of public senndal, but to prevent respectable citizeus from declining to join a muni-
cipality on account of the misconduet of some of its members,

2 Governor in Council.—In Sind this meaus the Commissicner in Sind, (Vide
section 8 (3).

3 In'the case of * * * cages —There words have been added by Bow. Aet IIT
of 1915, f

The Decentralizntion Commission snggested that this power should be left in the
hands of the Commissioner, but the delegation is now made to that officer in the cases stated
only,

4 Recommendation of Municipality.—Action ander the section, it will be observ-
ed, will be taken only ou the initiation of the municipality, who arve thus left arbiters in the
first place, of what is misconduct or disgraceful conduet, or ineapacity within the merning of
the section. 'I'his provision seems desirable, otherwise by asserting such a censorship over
individunl counciilors, Government might be assuming an unnecessary responsibibity for the
mal-administration of the munieipality.

The old Act of 1878, sectitn 7, (8) which was repealed by Bombay II of 1884, provided
for removal by the Governor in Council, If a Municipality does not through perverseness take
the initiative in a case in which they shonld do so, Government can take ucrion ultimately
under gection 179.

Continuance in office dangerous or undesirable :—The Punjab Aect provides for removal
‘3f his continuance in office is dangerous to the publie.,” The C. P. Aet snys “his continuance
in office is undesirable in the intevest of the public nnd the municipality.” The Madras Aot
has “if his continnance in office is dangerous to the pablic peace or order” “ or likely to bring
the municipal administration into contempt,” and 1t adds © Provided that when the Governor
in Council proposes 1o take action under this clanse he shall not pass any orders without
giving an opportunity o the officer concerned and shall also record the reasons for such
netion.” It nlso gives power to remove.a chairman who withont sufficient excuse in the
opinion of the Governor in Council omits or refuses to ¢arry out any resolution of the conncil.

5 Remove any counicillor.—Removal under this section operates asn disqualifica-
tion for all future elections until Government remove the disqualification. see.15 (1) (a) (iv)

Under the Madias Act * the Governor in Coancil may wrescribe a period during which
such conncillors so remayed shall not be eligible for re-appointment orve-eiection.” Under the
Panjab Act, the disqualification fov re-election remained, nuless and until the Government
otherwise directed. ‘ h :
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' The power ef removing for reasonahle ; » (*:orpor““ﬁoei‘#lnd dol;pora.tdrl', or of
amotion s it is termed in law, is by the common law of England iucident to every corporation
2 Kyd on Corporations, p. 60. See Hals ry’s L ;E;‘mma.;v 880, :

- As an order of removal under thﬁ‘ of ﬂ"’#dﬁﬂtﬂli@y‘*"‘ er section 15 (2) and
under section 83 (8) it ipso fucto creates a in the office of President or Vice, if the
conncillor holds such office, it will not be necessary to pass an crder of removal also under
section 28 (7). L el k,"'" i Gl ST ¥ i :

A councillor may escape the ignominy of a vemoval and it3 consequential permanent
disqualification (unless an order is otherwise made) by resigning,  (Fide uote section 15:A.)

Suit for damages for wrongful removal,—In the case of Vc‘fy‘aw Ragaon and the Secretary
of State for India in Council, 1. L. R, 7 Madras 466, it was held, under section 9 of the Towns
Improvement’s Act (Madras 111 of 1871) which contains similar provisions to this section,
that in a suit for damages by » municipal coungillor of wrongfal rex;ovnl from office, mis-
condnet not having been proved, the plaintiff was entitled to damages, In that case it wus
contended that theve was a digcretion vested in the Governor in Council to remove a conu-
cillor without aiy proof (suel as a Comt wounld require) of the fact of misconduct or neglect,
and that the Governov in Conneil was the proper judge of whether the act or conduct jnstified:
the removal, even though such aet or conduet did not amount to misconduct. The Court,
however held that this could not be the right constrnction of the isection, as then the words
“ for misconduct or neglect of duty ” were meaningloss. It was only when the fact of mis-
conduct really existed and was ascertained, that there was any discretion vested in the
Governur in Conucil to remoyve or not. It might be that, even thongh migconduet or neglect,
&e.. by the councillor wns ascertained to really exist, yat it might not be politic, convenient,
or necessary to remove the councillor, and accordingly the Governor had discretion in that
case. This ruling is referred to in I. L. R, 86, Mad, 120. . -

{ady

Suit to sel aside order of removal.—Plaintiff was elected n oouncillor, but subsequently
it was found he had been, prior to the election, convicted under sec. 504 I, P. Code for insnlt.
ing one of the candidates at a municipal election. On this fact being veported to Govt. and
enquiry being wade as to the validity of the election, Govt. vassed au order declaring that
the convietion in gnestion implied snch defect of character as nnfitted plaintiff to be a counci-
llor, and his appointment was moreover likely to bring municipal administration into contempt,
His election was accordingly set aside, Plaiutiff then sued for a declaration that he had been
duly elected, that the Gove. order was ultra vires and illegal, and also for damages. Held, that
as the Act prescribes as a disgualification a person who has heen convicted before election of
an offence which in the opinion of the Governor in Council implies a defect of character which
unfits him to be a conncillor, and sec, 19 give power to remove him, he is disqualified even
thongh the opinion of the Governor in Council is arrived at afier the election, The mere fact
that the defect existed before the election is sufficient to disqualify.

The fact that Govt. had on a prior occasion refused to disqualify plaintiff at a previous
election for the said conviction, whether or not such refusal was based on the ground that the
conviction was not a disqualifieation, is no bar on his subsequently being re-elected, to the
invalidation of the election on the gronnd of such conviction, (Seci'etary of State for India v,
Venkatesalu Naidu, (1907) 30 Mad. 113.) .

N.B.—This ruling is under the special provisions of the Madras Act (see note 3 sec, 15)
but would not so far as the conviction was proir to the election apply to this Act, (Vide notes
26, 32 sec. 15.) ;

Under the Madras Act the Governor in Conncil has power te remove a councillor if

is continuance in office is likely to bring the mumicipal administration into contempt,

ided an opportnvity of explanation ie given to the councillor. If Government made

the order of removal on some major grounds, it cannot be said that the counecillor conld

10t be removed becanse he was not given the opportunity of explaining some minor grounds

which were stated. (Chelva Pesumal v. Secretary of 8tate for, India 7 M. L. J. 245; (1910)
M. W. N. 271 ; 1910, 6 Ind. Cas. 6041). : : :

6 If such councillor guilty.—There must he some evidencs of guilt on which action
is taken, If no 'evidenoo,l(hqcever_then a civil suit will lie to set aside the order ag ultra vires
(vide note 5) ; but #0 long s there is some evidence the Oourt will not go into the question as
to whether that wlﬂfnuyrm snfficient to justify the order. The section vests the Governor in
Council with a certnin amount of discretion and 8o long as that discretion is 1ot exercised
arbitarily the Civil Court has no power to interfere, (L. L. R. 30 Mad. 113 noted s. 16,)

7 Misconduct in the discharge of his duties.— Misconduct,” “disgr !
conduct”’ —Tnese words are taken mbatig: from n«.‘m? '}Aeb' of 1&?n‘;te' m“;ﬂ'e‘.“ff.ﬁf
defino the expressions but leaves it fo the municipality, which desires action to he ‘tuken, to
say what conduct is such as to justify the proposal for yemoval. ‘ gl el i g
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In the discharge of his duties.—Any misconduet the conncillor was gnilty of prior to hig
election on entering upon his duties would not be a ground for his removal. The misconduct
mugt'algo relate to the discharge of his duties as councillor. Misconduct in respect of any
other matter while holding the office of councillor would not bring removal into operation,
unless such misconduct amounted to i_n‘&'nwefnl conduct,” but as to this see next note,

The Madras Act & 19 gives power to Government “by notification” to remove a
councillor (1) if he was disqualified at the time of his appointment ag councillor under sec. 10-A
(corresponding to sec. 15 of this Act). TIn rvegard to this Miller J.in 30 M, 113 at p; 117 snys
“T must say [ do not qoite appreciate the value of &, 19 (1) (i). The validity of the election,
s regards the candidate’s qualifications, can be tested under the rules, and it seems to me thut
a candidate who has survived that test, or whose disqualification has been over-looked, might
well be allowed to retain hig seat once the time for questioning his election was passed.” See
note 34 s, 15, ' 1 S g !

8 “Any disgraceful conduet.”—This disgraceful conduct unlike ¢ misconduct”
does not relate to * the discharge of his duties” ouly, but to condnct as an illdiVidlln}l‘

The object of the Legislature is doubtless to provide for & menns of depriving of office,
a councillor whose conduet ng an individunl was such as. to bring disgrace upon the municipal
body of which he was a councillor, & !

At any rale the disgraceful conduet should it seems be confined to such ag aviges after
the councillor’s election, and not to something that he may have been guilty of prior thereto.
The faet that the eleetors have set their seal to him by electing him should be considered good
enough to cover any such past disgraceful conduct. See also note 26, sec, 15 as to a councillor
not being disabled under gection 15 (2) except for comething arising during the term of office.

A councillor was found guilty of disgraceful conduct within the meaning of this section.
On the day appointed by |the municipality to cousider the guestion of his removal, he resigned
his geat. The municipality, however, passed a resolution requesting Government to disqualify
him. Government however considered that as he had ceased to be a councillor he could not
be removed from san office which he wno longer held. (G. R. 1571 of 1st April 1910, G. D.)
See note 1, section 15-A.

9 Has become incapable of performance of duties.—This incapacity refers to
some mental or physical or legal disability which' incapacitntes a person from acting in the
office, such as iusanity, paralysis, deafnexs, and the acceptance by non-official member of an
appointment under Government. A person who is transferred on duty to another district, or
who takes furlough, is not_“incapable of acting,” : the capncity still remaing to him, but it is
nulikely that he will return to exercise the office. (. R. 2326 of 2 Jll!y 1886, Gen, Dep.)

The correctness of this G. R. in so far as it relates to a councillor hecoming a Goveirn-
ment servant, or his transfer, or taking furlongh, is open to question. The ¢ruw of the point
lies in whether the person ceases to be a councillor.. The acceptance of a Government appoint-
ment ipse facto immediately has this effect (section 15 (2) (d) ); 8o also, if ea-officio, he is
transferred (section 10 (1) (b) (ii) and note thereto) or takes furlough extending for more
than 6 months (section 15 (2) (¢)). A person is ' capable of performing his duties ™ eunly if he
is a councillor ; if he ceases to be one, he is ‘incapable’ until his capacity is restored by frech
election or appointment. It will be observed thyt the Legal Remembrancer in G. R. 3922
guoted in note 11 section 23 argues that *becoming incapable of acting in such office ” does
mean being absent without leave.

Refusal to act as councillor.—The Panjab, N. W, P,, C. P. and Madras Acts provide for
removal ““if he refuses to act.” so also the Bengal Local Self-Governmeut Aot of 1885,

The English Act section 40 (3) provides ‘ Non-acceptance of office creates & casual
vacaney.”

+ There is no corresponding provision in 'this Act, nor does section 18 refer to a vacancy
in such a cnse. -~ A refusal to act may take place before a conncillor takes his-seat or it may be
afterwards when be refuses to continue to act, The first would be tantamount to ‘ non-accept-
ance,’ but the 2nd would practically be a resignation and might in practice be dealt with
as such, Otherwise the only remedy is to apply section 15 (2) (c), if applicable to the eircum-
stances, or wait the 4 months before he forfeits his seat under section 15 (2) (e).

Negiect of duty by a president or vi):e-préﬁident. renders him liable to be removed from
such office, but lie still remuins & councillor. See section 23 (7.)

17. Councillors nominated or elected at a general election
i ‘under this Act shall, save as provided in the
oAU next following section or unless they become

w0
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in the meantime disabled, or are removed from office under section
16, or section 179, hold office for a term of three years, exten-
sible by order of the* Commissioner to a term not exceeding
in the aggregate’ four years, if on any ‘occasion the Commissioner
ghall think fit, for reasons whicli shall be notified together with
the order in the Bombay Government Gazette, so to extend the
same. , o T o SR
1.Oxigin of section.- This is section 16 of Bombay Act IL of 1884, slightly altered.

Under the English Act ou the 1st November (which is the ordinary day of election of
councillors) in every year ird of the whole number of councillors go out of office, and their
pluces are filled by election, ; i .

Compare with sec. 14 of the Local Boards Act. (Vide Cumming’s Local Board Manual
page 24 and notes.) i

This section needs redrafting. To start with it is incorreot fo spenk of “conneillors
nominated at a general election;” they are as a matter of fact nominated some time after.
Next it gives 4 cases of the term of office ending before the comipletion of the full 3 years.
Now the reference to “ the next following section ” has no sense, for sec. 18 hus nothing to do
a8 to when such a councillor’s term ends ; it does not say “ In the event of the death &e., &c,
there shall be a vacancy,” but that the vacancies created *in the event of death &c., &c.,”
shiall be filled up in such and such a way, and then it goes on to state what is the term of
office of the succeeding councillor, which has nothing to do with the term of office of “ Counci-
Hors nominated or elected at a general election.” Further the words * unless they become * *
section 16 are also nunecessary, ag their meaning is incladed in the precedivg wordlg “in
the next following section,” for sec. 18 refers also to  disability or removal of a couneillor.”
Not only is the enumeration defective but it is unnecessary. The section tries fo say too mnch
and fails to say all it wants to. It would be quite enough to follow the wording of the section
in the English Act and say “The term of councillors shall he 3 years, exteusible &e., &c.”
1f desireable, after ‘ councillors’ add the words * unless they cease at any time during the
term to be councillors.” "

2 Commissioner.—Vide section 3, (3). Under the old Act this power rested with
the Governor in Counncil.

3 Four years.—Under the old Act the term was 3 years, extensible to 84 years, but

_ experience showed that the additional 6 months was too inconveniently short a period, Under

the Panjab Act, section 6, ex-officio members hold office as long as the office lasts nntil Govern-

ment directs otherwise ; the other members’ term  shall not exceed 3 years” and may so be

fixed as to provide for retirement by rotation. The N, W, P. Act provides that the term be
fixed by rules subject to a similar maximum. The Madras Aet fixes the term at 3 years,

Commencement of term.—The Act makes no provision for this but the date is given in
the notification under sec. 11 and is generally the 1st April of any year. Under the
Bengal Act of 1884 any councillor shall vacate his office at the end ,of 3-yenrs from the date
of his appoiniment or election as such” councillor, and under sec. 26 the term of 3 years
“ghall be held to include any period which may elapse between the expiration of the said 2
yeavs and the date of the first meeting of the body of Commissioners newly appointed and
elected of which a quorum shall be present.”

18. In the event of the death, *resignation, *disqualification,

PG gt ‘disability or removal of a. councillor *previous

tobe filed vpe - tothe expiry of his term of office, the vacancy

\ * ‘shall be filled up ag soon as it conveniently

may be, by the election or appointment, as the case may be, of a

7person thereto, who shall hold ‘office so long only as the councillor

in whose place he is elected or appointed would have held it if
the vacancy had not oceurred.

1 Origin of section.—This is section 19 of Bombay Act 1T of 1884, ;light.l y altered,

and is on the lines of section 9 of the Bombay City Act, which also provides for *‘ the event of
nou-acceptance of office by a person elected or appointed to be a councillor,”
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i Some provision should be made for this by giving power under sec. 16 to remove him
if he refuses to act. As it is if a councillor refuses to take office there is no vacuncy which
the Act recounizes, and it must remain unfilled at any rate until the lagse of 4 months absence
from the meetings disables him under sec. 15 (2) (e). See note 9 s.16.

. This section enumerates cases in which a vacancy arises. Is the enumeration intended
to be exhaustive, so as to exclude from the operation of the section any other case of vacancy,
such for instance as a councillor refusing to act in the office. If so, why exclude sach a case ?
Then again why make any enumeration at all ? It is unnecessary, for all the cases referrved
to ave alvendy (where necessary) stated in other parts of the Act to create a vacancy.
“ Death ” creates its vacuncy without the necessity of any legal enactment; ‘resigmation’
implies thai the offioe ig vacant ; * disqualification,’ the word should be omitted from here, vide
note 3 ; ‘disability’ by sec. 15 (2) makes “ the office hecome vacant,” and so does ‘removal.
The section would bo far simpler, and equally effective, if it said *“ In the event of any vacancy
in vhe office of councillor it shall he filled &c,” The object of the section is to provide for the
manner in which casual vacancies are to be filled, and the term of office of the councillors who
8o fill them. It has nothing to do with the cases in which a yacaney ocenrs, nor whether the
snme councillor or another should fill it, except that some person must necessarily be elected
or appointed to fill it. The drafteman started with giving the cases in which vacancies arose,
thinking he was enumerating them all, but not meaning that the section should apply only to
those enumerated. The section does not say “In the event * * there shall be a vacancy
which shall be filled up &c.,” but that the vacancies created in the specified events shall be
filled in such and such a way. See further note 7.

2 Resignation.—8ee sec. 15-A.

3 Disqualification.—This word should be omitted now since by the amendment of
the section of the old Act, by sec. 15 disqualifications are merged in disabilities. I'here is no
vacancy cnused by a disqunlification but by a disability. The only case in which a disquali-
fication results in a vacancy is that referved to in sec. 22 (8) and 22 (2) provides for a fresh
election,

4 Disability or removal.—Tle words have been added, and the words  becoming
incapable of acting” in the old section have now been omitted and inserted in section 16 where
they form a ground for removing a councillor. If any councillor through insanity, paralysis,
deafness, &e., becomes incapable of performing hie duties as such councillor, he can now be
removed under section 16. ’

Removal.—This word is also unnecessary here for sec. 15 (1) (a) (iv) already puts it
among the disqualifications which sec. 15 (2) converts into a disability in which it is thus
included.

5 Previous to the expiry of his term of office.—These words are redundant
and unnecessary. ‘I'here can be no vacauncy except during ‘ his term of office’; after ‘expiry
of his term’ he is no longer a councillor, ;

6 Shall be filled up.—This is obligatory, Tnder the Panjab Act, section 12, and
N.-W.-P. Act, section 14, it is obligatory in the case of an elected member, unless the Governor
directs that the vacaney be left nufilied. As to appointed members, thé filling np is optional
with the Governor., Under the Madras Act it is obligatory, unless Government otherwise
directs. 3

If the vacancy is that of a nominated councillor it must be filled by another nominated
person, unless indeed Government under sec. 11 (b) direct a reduction in the proportion of
nominated conucillors. If it is of an elected ecouncillor, and any by-election held fails to
give a qualified councillor, npparently another election must be held and continue to be held
until some person is elected, as sec. 10 (2) does not..n.pply to casual vacancies.

Under English law the obligation to hold an election may be enforced by mandamus,
(See Stratford-upon-Avon Oase (1886), 2 T. L R. 431,) In India this may be done by an
application under.

7 ““A person theveto’’:— This section after stating some cases in which a casual
vacancy occurs, goes on to eay “the vaeancy shall be filled up by a person who shall hold the
office 80 long only as the councillor Whose place he is filling wonld have held it”. The question
arises whether the ‘‘ person ” may not be the same person who has been dixabled, that is, he may
be re-elected or re-nppointed to the vacancy crveated by himself, Of course where the person
is dead there must be * another ’ person, Does the section mean that in every case there must
be “another person”? As pointed out in note 1 the object of the section is to provide for the
filling up of casunl vacancies, and to indicate the term of office of such councillor, It is not
intended to specify the cases in which the person must be the snme or another, The expres-
sion “ 8o long only as the councillor in whose place, &c.,” is used here merely to. indicate the
period of the term of the succeeding councillor, and is in no way inconsistent with the inteu.



whm M there is no
Sec. 23 (‘8) in. deathm with these
“be filled by ‘“another

it clear in gue the person must be
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for any subsequent by-election, even the oné created by his own disability., Why should the
inteution be attributed to the Legislature to preclnde a councillor, who hus for any reason
been disabled, from re-election until the whole period for which the council has  been appoin-
ted had expired ? If this had been the intention, surely it would have used plain, and not ambi-
gnons language. Under the Knglish Act a councillor on hecoming, for instance, lmnknupt or being
absent for longer than the statutory period, or acquiring an interest, eeases to bea councillor, but
it is provided that when the bankrupt has got his discharge, the absent, ovié returns, or the dis-
qualifying interest censes, the disqualification *‘shall as recards subseyuent elections cease.” So
under this section there is no reason why he should not be allowed to take his chance at the
by-election. None of the things which under sec. 15 (2) operate to disable a couuncilior
is such as shonld disqualify him at the by-election, oxoept those which in themselves carry
a moral turpitude which and ordinarily wounld unfit an individual as a councillor, but
these are by sec. 15 (1) permanent disqualificatians unless Government order otherwise,
If there is any other case in which the disqualification should operaze for a more or 1
lengthy perlod, such as that referred to in the note to sec, 15, it easy enough for provision
1o be made in the Act.

- Again where is the sense of excluding from a by-election, and yet 1ot {rom a general
election, when the latter may take place soon after the vacancy lmn occurved ? 1f it i de-
axuhleiopenahseaoounclllor who has been disabled for some reason, it should be for a
certain period, and not one go indefinite that it may be for 3 years or miore, or only a few
weeks,

The Bengal Locul Seif Government Act of 1885 recognises that a resignation does not
necessarily disqualify for re-election, as it specially provides that after a resignntion hag been
accepted ** he shall not be re-elected until the expiration of the term for which he would have
held the office but for his resignation.”

The Bengal Municipal Act distinctly states that casual vacaucies created by death
gnatiou or removal ” are to be filled by  another person. * The Madras and Panjab Acte
say by’ & new conncillor, “ By sec. 40 of the English Act the person elected to a casual
vacancy " shall hold the office until the time when the person in whose place le is elected
would regularly have gone out of office, and he shall then go out of office.”

19, A person who has already been elected or appointed a
Re-eligibility of councillor on one or more occasions shall, if
eousietiony, - otherwise duly qualified, be eligible at ‘any time
for re-election or re-appointment. 23
Re-eligibility—This is section 17 of Bombay IT of 1884, and corvesponds with sec. 6
(8) of the Panjab Act, and section 8 of the Bombay City Act.

Under section 87 of the English Act “ A person eeasing to hold a cor nomte office (that
is, coungillor, &c.,) ghall, unless disqnalified to hold his office be re-elxglble and section 39
after stating the cases in which he becomes d:squuhhed and ceases to hold the office goes on
to provide that on the disqualification ceasing he is re- eligible ““as regards subsequent elec.
tions.”", gee note 32, section 15 and note 11, section 23,) He is not eligible nntil he complies
with, the conditions of re-quahﬂganon (See Wardwich v. Brown, L. R. 8. C. P, 406.)

4 Aﬁany tm-e "_That is even for a by-election created by his own disability . See note
32. section 15,
20. The names of all councillors finally elected to any
\Pablication of names  MOUNIcipality, as well as the names of the
of councillors in the ~mominated councillors,®if any, appointed thereto,
Bombay Govt. Gasette.  ghal] he published, as soon as convenlently may
be in the Bombay Government Gazette.”
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now omders t}mt it is no longer neeeuwy to Jn\.ve a separate
report and a separate resolution upon each elecrion to each Local Board and Municipality,
and is accordingly pleased to direct that sepnrate reports vecording the results of such
elections should not be submitted itted to Government in futuve. Any circumstance of an vnusual
character may be mentionod in the Gnllectox s Annual Admi ic@mtlo:i Report, but if there is
any matter in connection with the elections which, in the opinion of the Collector, calls for
immediate special notice or orders, it should be teported to Govetnmant at - (G R. 2612
of 26th J uly 1888, Gen. Dep. ) e 5

Part T-A of the Bowbqg Govcmmant Gazette ia npeoh,uy reserved lor n.ll* noﬁﬂaatnonn
under the District Mumoxpsl and Local Boards Acts,

The Panjab Act, section 18, requires all elecbxons and appombments of _councillors and
presidents to be notified, either by the Local Government or the Commissioner and *“no such
election or appointment shall take effect nnlil it has been 8o netified.”

2 If any.—The words show that the Act contemplates municipalities consisting entirely
of elected members, See also note 2, section 10,

3 Government Gazette.—This in Sind means the Sind Oficial G’amtfe Sec. 3 (195.

The provision as to gazettmg is merely directory of the procedure to be followed “as
Boon aé conveniently may he” for the information of the publie, It is no where made a con-
dition essential to the valid constitution of n board.

(4) Municipal Elections,

i General disqualific- 91, No person who is less than twenty-one
ions of voters, . {
years of age shall be entitled to vote at any

municipal election.

Origin of section.—This is section 22, Bom. IT of 1884, re-enacted.’

The age limit is in accord with the English Act. Under the Madras Act the person
mugt have completed the 25 year,

The franchise nnder this Act is exceedingly wide and does not provide for any of the
limitations which arve to be found in England. So that every living person not less than 21
years of age is, if qualified under sec. 12, entitled to entry on the Muuicipal Roll though he
bhe a lummc, idiot, deaf, dumb, blind &c and, provided he can comply with the election rules
as to voting, his mte cannot be rejected.

“ Shall be entitled to vote.”—If this means that even if he is enrolled in the list of
voters hiz vote may be rvejected at the polls or struck out on serutiny, then it m inconsistent
with see, 13 which says * every person envolled shall be deemed entitied to vote.” If on the
other hand it is to be read subject to sec.d3, then the words should be alterad to “shall be
entitled to be entered in the Municipal Roll.” See note 4 sec. 13.

Females ave not qualified to be elected members (ﬂec 15), but they are not disqaalified
as females from voting, The disqualification of females in this section was struck ont when
the Bill (Aet II of 1884) was under discassion by the Legislative Couneil.

Under the Calecutta Municipal Act 1899 females ave not qualified to vote though t.hey
are in all other Indian Municipalities.

In England, though single women may vote at mnmmpnl elections (if otherwise quuh-
fied), married women may not, (Reg. vs. Harold, L. R, 7 Q. B,, 361).

Aliens and alms receivers.~-See note 9 sec. 12,

Lunatics and idiols are subject ab common law to an moa.pucxty to vote at an election.
A Tunatia may however vote in a lucid interval. (Bridgwater Tucher’s case. (1803) 1 Peck.
108.) Hence it seems that a lonatic has a right to be registered, so far as regards hls legal
capaoity ; but there do not appear to be any cases on the point.

An out-law is subject to legal incapacity ; 8o also a person convicted of treason or felony
for which he has beeu lenteuoed to any term of hard labour or exceeding |12 months withont
hard labour, i

Returning officers md agents, clerks, meuengeu, &c. if eandidates are not qualified to
vote at such election,

'ﬁ ¥ ¥
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- 22. (1) It the *validity of any election of a councillor is

" iDetermination of brought in question by any °person qualified

validity of elections.  gjther to be elected or to vote at the election

to which such question refers, such person may, at any time

within ten days after the date of the declaration of the result of

the election, “apply to the District Judge of the district within
which the election has been or should have been held.

(2) The District Judge or such other Judge as may be
Powersof Judgehold- appointed by the Governor in Council on this
ing enquiry. " behalf may, after *such inquiry as he deems
necessary, and subject to the provisions of sub-section (3),; °*pass
an order confirming or amending the declared result of the
election, or setting the election aside. "For the- purposes of the
said inquiry the said Judge may summon and enforce the attend-
ance of wituesses, and compel them to give evidence as if he were
a Civil Court, and he may also direct by whom the whole or any
part of the ®costs of any such inquiry shall be paid, and such costs
shall be recoverable as if they had been awarded in a suit under
the Code of Civil Procedure. °The decision or order-shall be
conclusive. If he sets aside an election, a date shall forthwith
be fixed and the necessary steps taken for holding a fresh one.

(3) (a) The Judge, if satisfied that a candidate has, within
10 Declavation in case UD€ Meaning of sub-section (4), committed an
of corrupt practice by a  corrupt practice for the purpose of the election,
s shall declare the candidate disqualified both for
the purpose of that election, "and of such fresh election as may be
held under sub-section (2), and shall set aside the election of such
candidate if he has been elected.

() If in any case to which clause («) does not apply, the
ts8eruting of votes VAlidity of an election is in dispute between
and declaration in other two or more candidates, the Judge shall, after
: g a scrutiny and computation of the votes record-
ed in favour of each such candidate, declare the candidate who
is found to have the greatest number of ®valid votes in his favour,
to have been duly elected.

Provided that for the purpose of such computation no vote
shall be reckoned as valid if the Judge finds that any corrupt
practice was committed by any person, known or unknown, in
giving or obtaining it.

(4). A person shall be deemed to have committed a corrupt
4What is a corrnpt ~ Practice wthin the meaning of the last pre-
yantice: ceding sub-section,
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(i) who with a view to inducing any voter to give or to
refrain from giving a vote in favour of any candidate, offers
or gives any money or valuable consideration, or holds out
any promise of individual profit, or holds out any threat of
injury, to any person, or, : :

%(ii) who gives, procures, or abets the giving of a vote
in the name of a voter who is not the person giving such
vote.

And a corrupt practice shall be deemed to have been com-
1eCandidate when mitted by a candidate, if it has been committed
deemed fo have com- yith his knowledge and cousent, or by a person
mitted corrupt practice, ; . . "
: who is acting under the general or special
authority of such candidate with reference to the election.

ExpranaTion.—A “ promise of individual profit’” includes a
17Promise of indivi- promise for the benefit of the person himself,
dual profit. or any one in whom he is interested. It does
not include a promise to vote for or against any particular
Municipal measure.

(5) If the validity of the election is brought in question
15 Mere imegularities Only on the ground of an error by the officer
and informalities vot to  or officers charged with carrving out the rules
invalidate election. e
made under clause (¢) of section 11, or of an
irregularity or informality not corruptly caused, the Judge shall
not. set aside the election.

(6) If the Judge sets aside an election under clause («) of
sDisqaalification of Sub-section (8) he may, if he thinks fit, declare
candidate for corrupt any person by whom any corrupt practice has
e been committed within the meaning of this
section, to be disqualified from ‘being a candidate in that or any
other municipal district for a term of years not exceeding seven,
and the Judge’s decision shall be conclusive: provided, however,
that such person may, by an order which the Governor in Couucil
is hereby empowered to make, if he shall think fit, in that behalf,
be at any time relieved from such disqualification.

1 Origin of section.— Olauses (1) and (2) are re-produced from sec. 23 of the old
Act with some additions,

All elections valid if not questioned.—The Calcutta and the Bombay City Aets provide
“ Every election not called in question in nccordance with the foregoing provisions shall be
deemed to have been to all intents » good a valid election.”

Though this Act does not contain snch a provision, doubtless the principle of it would
be upheld, for it is a well estublished principle of law that where an Act of Legislature pro-.
vides a means of redress this ousts the ordinary jurisdiction of the Civil Courts. See the
remarks of snle J,, in I, L. R. 22, Cale. 717,

Under the Buglish Act every municipal election not called in question within 12 wonths
after the election, either by election petition or by information in the natare of a quo warranto,
shall be deemed to have been to all intents a good and valid election,
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The Calenita Act, provides that “If theve is any dispute as’ bn
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T

\ether any person .

whose name is entered in the list is qualified to be elected, or if the validity (here follows °

the exact wording of the Bombay Uity Act) an application is to be made to a Judge of the
High Court; “ Provided that no election shall be ealled in queshonr on the ground that-(a)
the name of any person gualified to vote has heen omitted from the election roll, or (b)
the name of any person not qualified to vote has been inserted in that rall, or (¢) any divec-
tion given in Schedule IV (Rules for the election roll) or Schedule V (Rules for condnet of
elections) has not been obeyed. ”

Under the Enzhsh Act a apecml “election coart” is conshtuted for the trinl of
municipal election petitions and there is no appeal from any decision of the conrt elther of law
or of fact,

A municipal election may be questioned hy an election petition on the foliowing
grounds only :—(1) That the election was void by general bribing, treating, nndue influence
or personation, (2) Void by corvapt practices, (3) That the person elacted was at the time
of election disqnalified. (4) That he was not duly elected by a majority of lawful votes.
(5) Void, because of illegal practices, &c., reasonnbly supposed to have affected the election,

A municipal election may not be questioned on any of these gronnds except by an elec.
tion petition, (45 & 46 Vic. c. 50, section 87 (2); R. v. Morton [1892) 1. Q. B, 89, “ Yet if the
disqualification of the person elected though existing at the time of the election, be likewise
a disqualification for his holding the ‘office to which he lins been elected, his nghb 50 50 hold
office may be questioned by quo warranto. (R.v. Becar [1903] 2. K. B, 693. )

The petition must be prescribed by 4 or more persons who voted or had a right to vote
at the election, or else by a persou alleging himself to have been a candidate at the election.
The time is within 21 or 28 dnys, according as the ground of the petition, after the day on
which the election was held.

Security for costs must be given within 3 days after petition.

When the petition.complains of an undiie election and claims the office for an unsue-
cessful candidate, the respondent may seek to prove that the election of "snch candidate was
andue and may oall evidence to that effect in like manner as if he were petitioning ngainst the
qleohon of snch candidate.

A petition abates by the death of the petitioner nnless another has been substituted, It
does not abate by death of respondent.

If a petitioner applies to wnthdnuW, any person who might lmve been a petitioner may
he substituted, bnt there can be no withdrawal without leave of the Court and then only
after dne X:zme has been given in the borongh.

d

S ualified.— At the election fo which the question refers:—Strictly
this would mean to limit the right of appeal, in the case of ward elections, to those entitled
to be elected or yote at that, particular ward. It seems donbtful however that this wns inten-
ded when this section wag inally framed, thongh the words “ to be elected ” seem to imply
that while the vight is Hmiﬁas to the voters of that ward, as regards condidales it extends to
1he whole electorate, otherwise there would be no need for these words, for all who ave qunli-

fied to be elected ave qualified to vote. In the corresponding section of the Romlmy City Act it

is “any person enrolled in the Municipal election Roll, "

Agnin, doubtless the wouh e person qualified to be elected or to vote” ave intended to
he read subject to rec, 18, as mmuiug only those pemm who are entered in the roll; as they
atand however,, any person who ean prove that he is “ quuliﬂed to he elected or to voto " even

B g P v
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ne in. As this could hardly have
ot. .

ie framers of the Bill on the sug-
'd the Legnl Remembrancer
; L R. 1696 of 3rd May 1883, Fin,
€ { arise by allowing every person quali-

‘elected, to appeal agninst an election, The grounds on which any
npeachable must always be very few in number and if, to take an impro-
bable case, every person having a right to appenl against the election did o, all the appeals
would be heard and decided together and would give veally very little more trouble than the
liearing of & single appeal. In | ctice, however, there }:e,veri few persons who are willing
1o incur either tho trouble or' the. expemse of prosecuting such appeals, and it is only an
unsuccessful candidate or gome one greatly interested in the result of the election, who does
so. The limitation of the period within which appeals may be brought to 10 days, is also
gafeguard against the serious abuse of the vight.”

“On the other hand there is ar advantage in giving the vight of apveal to « large body
of persons, as the risk of bribery and corruption is thereby lessened. It would not do to
restrict the right to an unsuccessful candidnte, because the election of a sole candidate might
sometimes be invalid, as, if ‘he were disqualified, or the election was 1ot duly annonriced or-
duly conducted, &o., &c.” o :

Tt was suggested that a deposit of say Rs. 200 or Rs. 500 should be required from the
person  dontesting the election, to prevent frivolons objections being made, the amount to
be forfeited at the discretion of the Judge, in accordance with the law in England.

o~

Under the English -Act the objector may be one who has himself been objected to, and
indeed his name may have been struck out on such objection, nevertheless the application
was held good so long as his nawe was on the list at the time of the service of the notice of
objections (See Pease v. Middlesborough (Town Clerk) (1893) 1 Q. B. 1275 Burr v Chanbur
(1887) 22 L. R. Ir. 264 C. A) AT

Collector may apply.—Bill No. 1 of 1914 (Act of 1914) proposed the insertion of the
following clause to sub-section (1) :— . £

“The Collector of the digtrict in which the municipality is situated may, if he wishes
to question the validity of the eiection of a councillor, avply to the District Judge at any time
within 2 mounths after the date of the declaration of the result of the election.”

The Statement of Objects and Reasons says :—*“ In order to enable the Collector to deal
with corrupt practices it is necessary that he should be permitted to move the District Court.
At present he can only.do so in lisg private capacity as a qualified voter or throngh some
other qualified voter,”

This was oppose( on the ground that it was objectionable that the Collector should
have any thing to do with such petitions, and that it world give a handle to persons who had
any grudge agninst a successful candidate to move the Collector by anonymons petitions.
There was it was urged no real need for such a provision as experience showed that persons
were only too ready to exercise their rights under the section as it stood. The proposal was
therefore abandoned, though the Select Commjttee reduced the period of 2 months to one and
provided that the previous sanction of the Judge was necessary before cognizance conld be
taken of any offence under sec. 23A. This proposal was therefore dropped. (See note
“ gorrupt practice” helow.) ) '

4 “Apply to the District Judge ”.—1'hese applications are liable to a stamp duty
of eight annas, under the Court Fees Act, Sch. IT, Art. 1 (b).

Parties to the application. See 1. L, R. 34 Bom, 659 ; 24 Cal. 207,

The Bombay City Act provides that if the applicution i for n declaration that any
particnlar candidate shall be deemed to have been elected, the applicant shall make parties
to the application all candidates who, althongh uot declared elected, have, according to
the resnlts declared under sec. 32, w greater number of votes than the said candidate, and
proceed ugainst them in the same manuer as agaiust the candidate.”

. Under the English Act any person whose election is questioned, any veturning
officer of whose conduct a petition complaing, may be made a respondent to it, Two or
more candidates may be made reaponde}_m_s to the same petition.

-Any person who might. have been a petitioner in respect of the election in guestion
may apply to the Court to be admitted as a respondent, if, before the trinl of the petition,
a respondent (other than a returning officer) dies, resigns, or otherwise ceases to hold the
office to which the petition relates, or if he gives notice that hedoes not intend to oppose the
petition, ‘) N B, e » _
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