64 (Cuar. IL— Validity of elections—Sec. 22.)

 Judge's sanction, mecessary to a ‘prosecution,—A District Judge hearing an election
petition under the provisions of section 22 of thes Bombny District Munici; 8 Act (Bombay
Act TIT of 1901) is a “ Court” within the meaning of section 195, cianse (b) of the Criminal
Procedure Code, 1898, No prosecution for attempting to fabricate false evidence (sections
198 and 511 of the Indian Penal Code) before the District Judge can be instituted without
having obtained sanction as required by section 195 of the Criminal Procedure Code. 1898,
Raghoobuns Suhoy v. Kokil Singh (1890) 17 Cal. 872, followed. (In re Nanchand Shivchand
(1912) 37 Bom. 365; 15 Bom.. L. R, 456.) R s B O : .

5 Such enquiry as he deems necessary. s 7.~The enquiry may apparvently be ex-
tended to all matters affecting the validity of the election except that he ¢annot go behind the
Municipal Roll, N S e L P ;

It was held that the Judge had power to set aside an election on the ground that the
list had not been revised for 2 years. (note 3 sec. 13.)

Election held on superseded rules.—Held, that au order of the Government directing
that a partienlar municipnl election held in the year 1911 should be conducted according to
certnin rules passed in 1884, and not according to the rnles passed in pari materid in 1910,
which superseded those of 1884, was ultra vires, and that inasmuch as the rules of 1884 did
not apply and the election was not held under the rnles of 1910, a snit’ would lie in a Civil
Court to contest the election, which was rightly held to be invalid. - I. L, R., 34 All, 891,
referred to. (Raghunandan Prasad v. 8heo Prasad, 1. L. R., 35 All. 308.)

6 Pass order confirming, amending or setting aside election:—Under
the Bombay City Act it he finds that the election was a valid election and that the person
where election ig objected to is not disqualified, he shall confirm the declared result of the
election. If he finds that the person whose election is ohjected to is disqualified for being
a Conncillor he shall declare such person’s election null and void. If he finds that the
election is not a valid election he shall set it aside. In either case lie shall direct that the
candidate, if any, in whose favor the next highest number of valid votes is recorded after
the snid person or after all the persons who were returned as elected at the election and
against whose election no cause of objection is found,-shall be deemed to have been elected.”

English Act sec. 93 (4)— At the conclusion of the trial the election court shall deter-
mine whether the person whose election is complained of, or any and what other person,
wag daly elected, or whether the election was void.”

Jurisdiction and discretion of Judge, High Court’s power of interference.~A Municipal
election petition having baen lodged with the Chief Judge of the Small Canses C: urt, the
latter nnseated two of the snccessful candidates and found canse of objection against the
candidate in whose favour were recorded * the next highest number of valid votes after (hose
returned as elected.” He declined to inquire further into the claims of any other candidate
or to declare any other candidate elected, a8, on his interpretation of section 33 (2) of the
Bombay Muauicipal Act (Bom. Act 11T of 1888 as amended by Bom. Act V of 1905), he was
not enabled to do so.

The two highest of the other unsuccessfnl candidates thereupon obtained rules against
the Chief Jadge under section 45 of the Specific Relief Act (I of 1877), to show cause why he
should not proceed to declare them clected under section 33 (2} above mentioned.

Under sec, 45 Specifie Relief Act the Hight Court has power, where it is of opinion that
the Judge has refused to consider a petitioner’s cluim to be deemed to have been elected, and
that it was clearly incumbant on the Judge under sec. 33 of the Act (Bom. City Muup. Bom.
111 of 1888) to do so, it has jurisdiction to direct him to do so. This was not a case where
the Judge had refused to exercise a discretion or power vested in kim bat one where he held
that he had no power to consider the claim. If he had said * I have the power but I decline
to exercise it in favor of any of the unsuccessful candidates,” his decision would have been
conclusive.

Held, that the case fell within the general principle referred to in Ew paite Milner
(1851) 15 Jur. 1037 that where an inferior tribunal improperly refused to enter upon a com-
plaint, 4 mandamus would issue.

Section 33 having heen held to empower the Chief Judge to set aside the election of any
number of caudidates returned as elected, there was nothing repugnant in construing the
section as empowering the Chief Judge to fill up any number of vacancies so created from the
list of unsuccessful enndidates subject to the provisions of the section.

It was clearly incumbent on the Chief Judge to deal with the gnestion of filling up both
the vacancies. He should accordingly proceed to place the unsuccéssful candidates in order of
valid votes. The two with the highest number of valid votes against whom no cause of objec-
tion was found should be declared to be deemed to be elected. If only one qualified, or none
qulilods.‘ proceedings for filling the wacancy or vacancies wounld have to be m under



© au applioation
to.  (In the matter of (L of 1877)
~ Mamocji and Jnffer Jusub (1910) ;12 Bom.

.7 “Por the purp: pfﬂm \liry”w'i"hisdh i i]itkéuﬂm’o:t: terally from
parngraph 4, q'ectimx_"'?g, ofg Indinn g&m arion Ac@bilﬁ;‘ The old Act merely provided

that the Judge might * exercike the powers of a Civil Court.”

This does not make the District Judge in respect. of orders passed under this section a
Court subject to the apvellate jurisdiction of the High Conrt. His orders are therefore not
apen to vevigion by the High Court. This is also in accordance with the ruling in' Manavala
Goundan v. Kumarappa Reddy 1. L R. 30 Mad. 826 in regard to the non-competency of the
High Court to revise the order of Digtrict Registrars under the Registration Act. :

A District Judge acting under section 23 of Act IT of 1884 is' not a Court within the
meaning of the word in section 622 of the Civil Procedure Code, and the High Court has no
jurigdiction to vevise his order refusing to set aside an election, nor can it interfere with an
order made.by him that the apulicant shall pay the cost incurred by the opponent. (Balaji vs.
Merwangs, 1. L. R. 21, Bom. 279.) = See also 1894, P. J. 87 noted below.

Under the Mndras City Act the Pragidency Magisirates are to decide questions of the
validity of elections. I'woupplicatious were made to declare that the inclusion of the petitioner
s a enndidate was illewal, The Magistrate nllowed the application. Petitioner then moved
the High Court to revise the, order. i ¥

Held, the High Oourt has no jurisdiction to revise an order passed by a Presidency Magis-
trate in an inquiry held by viftue of the rules framed by Government nnder the Madras City
Municipal Act (I11 of 1904), whereby a Magistrate may decide as to the competency or other-
wise of a candidate for a Municipal election, just as mnch as it has no jarisdiction to revise a
similar order made by a Collector nuder the District Municipal Act to decide such questions,
The Magistrate is ot n Court subject to the nppellate jurisdiction of the High Court within
the meaning of that word in section 15 of the Charter Act (24 & 25 Vict., o. 104). He is iu
the position of a referee between the President of the Muanicipal Corporation sand the candidate.
23 M. L. J,, 591 distinguished as there the Magistrate illegally exercised jurisdiction and so
prevented the High Cowt from exercising the jurisdiction that it did” have in the matter.
I. L. R. 21 Bowm. 279 followed. 1. L. R. 38 Cal. 547 referred to. y

(Vijiaraghavulu v, Theagoraya Chetti (1815) I. L. R, 38 Mad,, 581 ; 25 Ind. Cas, 345.)

Even if the Presidency Magistrate considers irvelevant matiers he cannot be said to have
acted outside his office or that there is any other reason why his procedure xhould be reviewed
by the Court. (In re v. Pillai and Mad. City Municipal Act, (1914) 24 Ind. Cas. 184.)

8 Costs.—1u the case of Ramlal v. Bhagubhai (2 Bom. L. R. 960), it was held that a
Distriet Judge was atithorised under cection 23 (11 of 1884) to award costs of the inquiry and
the order of the District Judge a8 to costs wus capable of being enforced by n separate suit,

Nor conld the High Court interfere with an order made by him that the applicant
should pay the costs incurred by the opponent. (1. L. R, 21 Bom. 279,) This followed the
ruling in 1894 P; J. 87 Juganath Bensava v. D'§ouza in which it was held that the High Court
would not iuterfere with the Judge’s order dismissing an application to set agide an election
on the ground of defendant’s disqualification. ,

Under the English Act at the time of presenting the petition or within 3 days there.
after the petitioner must give secnrity for all costs, chnrges and expenses which may be payable
by him to ary witnesses summoned on his behulf or to any respondent, Security by money
deposit or recognisance, aud to such extent as the Judge may determine. *

All the costs of a petition or incidental to it, or of any proceedings in connection
therewith, are to be borne by the parties in smeh manner and moportion as the election
court may determine, In pwticular any costs, charges, or expenges which in the opinion of
the court have bgen cnused by vexntious conduet, unfounded allegations, or unfounded objec-
tions, on the part either of the petitioner or of the respondent, and any needless expense
incurred or caused hy either of the parties, may be ordered to be defrayed by vhe party by
whom it has been incurred or caused, whether such party is or is not successful on the whole.

\ Thie discretion of the election court in dealing with costs is absolute, and cannot be
interfered with after it hns bheen exetcised. =~ §h §

1f upon the trial of a petition iv appears to the election conrt that it has not heen
proved that a corrupt practice has been committed in rveference to the eléction in gnestion
by or with the knowledge nnd consent of the respondent, and that the respondent took all
reasonable means to prevent corrupt practices heing committed on his behalf, the court may

] ] \ it
; : : : o
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make ore or move of the following orders with respect to the payment of the whole of the

costs of dno;pgtittm,\ag.ﬂm part of the eosts as the court wny think fit:— _
(1) 1f it appears to the court that corvupt pctices lnve extensively prevailed in
iifqi‘eugeaﬁo .*mgmmum.e court muy order the whole or part of the costs to be paid by
the borough; and such costs are to be puigmof‘mwh‘m fund, ety \

~_(2) If it appears to the court that any persn or persons is or ave proved, whether by
providing mdﬁ:{ or otherwise, to have been extensively ‘engaved in corrnpt practices or to
have encouraged or promoted extensive corrups puactices in reference tolsuch election, the
court may, after giving such person or persons an opvortunity of being heard by counsel or
solicitor and examining and cross-examining wirnesses to show canse way the order should
not be made, order the whole or part of the costs to be paid by such person or persons or any
of them, and may order that if the costs cannot be recovered from ons or more of such persons
they sliall be paid by some other of such persons or by eitler of the partiex to the petition.

 Where any person appenrs to the court to have been gnilty of the offence of a corrupt
or illegal practice, the conrt may, after giving such person sn opunortunity of . making #
statement to shiow why the order should non be made, order tlie whole or nny part of the costs
of or incidental to any proceeding before the ‘court in relation to such offence or to such person
to be.paid by such person,

"9 Decision shall be conclusive.—-When this clanse was ander discussion in the
Select Commiitres, it was at first proposed that an appesl on points of law should be provided
for in all elective snits.  But it was contended with great force that feelings in connection’ with
these elections nre sometimes so much embittered that in a large number of cases men would
be willing to take advantage of every possible provision to give trouble to their opponents and
an enormous amount of litigation would, as a consequence, ensue, The proposal was therefore
dropped, but it was urged that at least one sppenl should be provided for in the cage of those
who were declared disgualified for any particnlar period under this elnuse. It wag said that
such a disqualifieation, east a grent stigma on a person’s character, and as under-the clanse, a
corrupt practice is committed by n candidate, not only ~when it is committed by himseif, but
also when it is committed by any person acting nnder his anthority, this meant that sometimes
the respousibility forsn corropt vractice mizht be merely technical. It wonld, it was snid, be
a great hardship in such cases not to give the right of appenl to the High Court. It was also
nrged that as it was not impossible for one of the agents generally employed at these elactions
to be bought over by the candidates who find they have no chance of success, and this agent
might be induced to get certain votes recorded in favonr of the candidate by whom he was
employed and thus enable the defeated candidate to bring forward a charge of corruption on
acconnt of the frandulent votes recorded for him by the agent, many really capable and
respectable persous would be discouraged from offering themselves for election, seeing that,
without an appeal, they would be debarred from seeking election for 7 yemrs. The matter
wag eongidered by the Law officers of Government and it was found that there were praetical
difficulties in the ways of permitting an appenl to the High Court. The proviso to this clanse
was then inserted in order to give relief in cases deserving it,

The Selact Committes on the Bill whicl became the Amending Act of 1914 pointed out
that in Eneland appeals lie to the High Court on points of law involved in election petitions
~and recommended that this section be amendefl, g0 ns to ndmit of appeals on points of law to
the High Conrt from the orders of the Judges in snch inguiries, the pefiod allowed for appeal

_ being mnde a short one,  As the proposal affected the jurisdiction of the High Court the com-
mittee refrained from dealing with it in the Bill.

This amendment appears to be necessnry as cases have oceurred where the finding of
the Judge was db'mpmly wrong, but the municipality had to accept it.

Civil Court’s jurisdiction in election matters.—Sec. 42 Specific Relief Act provides that
“Mmﬂm entitled to any legal character, or to any right to any property, may institute a
suif it any person denying, or interested Lo deny his ritle to such character or right, and
tlie Court'may, in its diseretion, make therein a declaration that he is so entitled.”

; Provided that 10 Court shall make any such declaration where the plaintiff, being able
to seek further relief than a mere declaration of title, omits to do 8o.”

Under the English Act if an election is questioned on any of the grounds set forth in
‘the Act, ir must be by an election petition, and no civil suit would lie,

~ Jurisdiction where excluded.--Under sec. 83 of the Bombay City Act tho Chief Judge

has jnvisdiction to determine the validity of a contested election, and so he-is the tribunnl

appointed by the Act for thit purpose. But where a special tribunal, out of the ordinary
«course, is nppointed by an Act to determine questions ns to rights which me the ereation of

_that Act, then, except so far as othorwise expressly provided or necassarily implied, that
- gribunal’s jurisdiction to determine those questions is exclusive, G N
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It is an eseoutinl condition of those rights that they should b determined in the
manner prescribed by ﬂmﬁmw which they owe their existence. In such a chge there is no
order of the jurisdiction of the ordinnry Courts, for they never had any; there is no change

=t

- of the oid order of things; a new order is brought into being,

i

Here not only is the Chief Jndge appointod the tribuial, but it alan is expressly
provided that his order shall be eonclusive, and that every election not onlled in question in
accordance with the provisions of section 83 shall be deemed to have been to all intents and
purposes a good and valid election, ! g ;

The juriédiction of the Conrts can be excluded, not only by express words, bub also
by implication, and there: certainly is enough in section 33 of the Municipal Aet for 1his
purpose ; for there is no right which the plaintiff can at this stage assert as the subject of
this suit, which is not sabject to the condition that its essential bagis must depend on the
decigion of the tribunal ereated for that purpose, . ; f ;

With regard to the inconveniences that the opposite view wonld invelve, I may point
out that, while it is provided that an application to the Chief Judge must be within ffteen
days after the result of the election has been declared (with the purpose no doubt that all
questions ghonld be raised and, if possible, determined, before the day for wetivement), there
would be no such limitation on the time within which a suit mizht be hronght;and » deplorable
uncertainty might thus be created as to the Corporation’s constitntion and proceedings.

+  Then aenin, if the High Court has the jurisdiction suggested by the plaintiff, there
might be a conflict. hetween the view of rhis Court and the order of tha Chief Judge in which

the order of the Chief Judge must by the express terms of the Act prevail, y

The Vestry of 8t. Pancras v, Batterbury (1857) 2 C. B. N. 8. 477; The Quean v, County
Cowrt Judge of Kssex, (1887) 18 Q. B. D. 704 at p, 707 ; Cleg, Parkinsen & Co. v, Eurby Gas Co,
(1896) 1 Q. B. 592 ; Burraclouwgh v. Brown, 11897) A, C. 615; Grand Jwiction Waterworks Co,
v. Hampton Urban Council, (1898) 2 Ch. 831 ; Hoves v. Turner, (1876) 1 C, P. D, 870; Line v.
Warren, (1885) 14 Q. B. D. 548 referred to. Held that the validity of the election being ques-
tioned on the ground that the election was held on a dute later than that orviginally fixed and
that being a ground on which an apvlication wonld lie ander the Act, the Court had no
jurisdiction. (Bhaishankar v. The Municipal Corporation of Bombay, 1, L. R. (1907) 81 Bom.
604; 9 Bom. L. R, 417,)

Plaintiff’s election was declered invalid on the ground of bribery and corruption after
an inguiry under rule 36 (corresponding to this section 22). He then bronght a suit for a
declarntion that he was duly elecied, and for an injunction restraining the municipality from
holding o fresh selection, Held, that the order pussed after enguiry sand based on proper
grounds (i.e., those set forth in rule 835) and otherwise complying with the requirements of the
vules framed under section 250 of Mndras Act IV of 1884 eanmnot he questioned in a eivil suit,
but is conclusive ng far as the vesnlt of the elaction is concerned, Bhaishankar v, The Munici-
pal Corporation of Bombay, [(1907) 1. L. R. 81 Bom., 604 nt page 609], followed. Maxwell on
¢ Interpretation of Statntes,” 4th Edition, p. 197, referved to, Vijuya Ragava v. The Secvetary
of State for India, [(1884) I. L. R., 7 Mad. 466], Subhapat Singh v. Abdul Guffur, [(1897) I. L. R,
24 Oal., 107], Lalbhai v. The Municipal Commissioner of Bombay [{1909) I. L. R., 33 Bom., 3341,
distinguished. Percuriam.—"he status of n Mauicipal Councillor is the ereation of section 10
of Act 1V of 1884, and the creation is subject, inter aliu, to the conditions imposed by the
Election Rules framed by the Governor in Council under section 250 of the Act und invested
by clause (3) with the force of law, One of these rules is Rule 36, the election gives the
candidate elected no vested statns, as the election is linble to be declaved invalid ; an ingalid
election can confer 1o starus whatever, I'he words “appointed hy election™ in seetion 10
refer ouly toa valid election, i e, one whicl is not set nside under rule 86, Sembie~If an
order is passed withonrany enguiry at all or is based on grounds other thun those set forth in
rule 35 n suit would probubly iie to set it aside as nltra vives, A suit for damages in con-
sequence of an inyalid order and a suit for a declnration of the validity of an election und an
injunction stand on very different footings though hased on the same facts, The former may
be decroed, while the latier may mnor.  (Naturaja Mudaliyar v. The Municipal Council of
Mayavaram, (1918\ 1. L, R.. 86 Mad., 120; 21 M. L. J.. 878.) -

- Note.—Plaintiff wanted fo raise in the High Conrt for first time the question of the
1iles heing wlira vires, bur the Court refused to allow this at that siage. - :

. No appeal from order of Election Qonrt.—Under the U, P. Act and rules the validity of
an election ean only be questioned by a verition presented to n competent conrt,

In L L, K. 34 All, 891 it was held thnt the “ competent Court ” being the Qivil Court it
was the proper Conrt to entertain the sniv for a declararion that the election was invalid,
This was followed by T. L. R. 85 All. 308, * .

" In L L. R. 85 All 450 Khunni Lal v. Raghunandan Prasad, plaintiff bronght an election
snit under the rules in force before the “ competent Conrt ” viz: the Sub-Judge, who dismissed



T

, 35 All, 450,

the Local Gove
followed. 16 Oudh_Cnser, 86, »)
Ree also 1894 P, Lm, nore 8 ante. o A s i W B
 Cases in which Civil Court has jurisdiction.—Where the District Judge had acted wltra
wires, or had made an order withont any enquiry at all. Vide obliter dectwm in I. L. R. 36
Mad. mmuhﬂ;ﬁ:‘)ﬁ“'whei'g'php Judge wrongly thinking he had no power to pnss an order
in respect of nn election petition, refased to pass it.  See L L. R. 34 Bom. 659 note 6,
10 Corrupt yiadﬁ&dh{r, “a candidate ”"—This and the sabsequent subysecrions
ave adapted from 17 and 18 Vie, chapter 102, sections 2 and 3, an Act to consolidate and
amend t Iam;& ting to bribery, treating, and undue influence st elections of Members of
Parliament ; also 85 and 86 Vic., chapter 83, sections 24 and 46; nnd 47 Vic., chapter 51, sec-
on b, being »Aﬁtl“ for the better prevention of corrupt and illegal practives at Pavlinmentary
elections, R G . ¢ #

In _intro'daoinglthue changes in the law, the legislnture was inflnancad l’ay tha following
consgiderations, viz ;—(1) that only the election of the candidate by whom or on whose bhehalf
the corrupr practices have been resorted to, should De set aside and not necessarily the
whole election ; (2) that when it is established that improper votes have been given, but

not with the approval or cognizance of- the candidate in whose favour ther ake given,
such votes should: be pronouuced invalid, but the election shonld nor, if otherwise good,
be set aside. (8) That when persons frandulently represent themselves as qualified ' yoters,
and get their votes recorded without the cognizance of the candidate, it is they or their
abettors and not the candidate who should be made to suffer, suve hy the loss of the votes
- improperly given.

" The Special Commirtee came te the conclusion that the provisions of the Englishi: Act
on the subjeot of ‘treating’ were hardly suitable to elections in this country, and thongh in
view of certain practices alleged to hiive been followed in K-, it had been sngeested that
the word ‘gratification’ might be inserted in the clause between “money’ and ‘ valuable con-
sideration,” a majority of the Committee were opposed to that course, fearing that it might
‘open a door to many malicious prosecutious,

The last & words of this clause («) wounld imply that the Judge may enauire into corrupt
practice by a candidate other than the one who has been elected. Ax every unsuccessful
candidate may be mnde a party to the proceedings sucha matter wounld be relevant, but, if
not a party, apparvently uo order conld be made in regard to him. (See further note 19.)

11 “And of such fresh election.”—These words imply that in the absence of
snch a declaration the eandidate is entitled to stand at the by election necessitated by his own
disqualification for the election just held. See nbte 32 sec. 15. -~

12 Scrutiny of votes.—The object of a scrutiny is to ascertain who has had a

ority of legnl votes A respondent whose election is proved to be void muy still continue

the seratiny, with the object of showing that the person for whom the seat is claimed has not

obtained a majovity of lawful votes, (Norwich Klection Petition (1869) 19 L. 'I' 615 at

p. 620.) Similarly if a petitioner be proved to he mnot qualified for election, he may still

continue fo show the respondent had not a majority of lawful votes. (Southwmpton Bor.
* Case 1 0. M, & H. 222 at p. 225 ; ibid 213 ; ibid 181.) 2 = it

; Th‘io:uoﬁon from proper cnstody of a ballot paper, is prima fucie evidencs that the

perlon'whu oted by that paper is the person referred to in the register uuder that number,
If the vesult of the gerutiny is the finding of an equalisy of votes given for the different
candidater the election is rendered void. (Cirencester Divixion Cuge (1898), 4 O'M & H. 194,
199.) e A
i A misdiseription whether of name or place, does not invalidate the vote of the person
aqmiadelcri\wd, if he is the person. whom the overseers intended to place on the register.
i

wilarly, where through a wistike of n polling clerk, a ballot paper with a wiong nimber

has been recvived by an eiector, his vore is not invalidated, (Ibid 4 O'M. IL. 175:)

& .‘Whem a man and his gon have both tle same name but the foruer is not qualified to
vote wherens the latter is, and it is the Jatter who does renly
u@ln’)pruumpti(m is that the overseers intended to e

er the lutter. (See Finbury

%
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veully vote, the vote will be held good by
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e When's person who ia a cmniidaf.eﬁ an aleetnm, is fmmd | uunimd corrupt
practice with regard to any person who voted at such election, one vote is, on a seratiny, to
he struck off for ench suck v‘ot.er ﬁ om the number of | votes <given to umh eaudulsw. (See
farther note 16.) 15 %

Votes may also be stinck oﬂ on a scm-rmy wl-en the hnllut mper on which Mney are
recordgd hins not on its back the official mark or on which votes are given to more candidntes
than £ voter is entitled to vote for, or on which anything, except the No. that the paper
must bear printed on the ImcL i written or mavked wherehy the votaer can  be 1deuuﬂad or
which is unmarked or is void fur authenticity. (Halsbury supra.) :

14 Oorrupt practice.—The whole of this sub-section is m!w. Olanse (ii) is takéw
front 85 and 86 Vie., chapter 33, section 24, ; ;

Bill No. I of 1914 confained o section for insertion as see, 21. A providing pem\ltxea.
for gorrupt practices nt elections, borrowed from the Madras Act of 1884 gec. 10, B. The Select,
Committee ndded some provisions (see. 22-A) restricting proaeontinns nmler[ the section
to those initinted or sanctioned by the Jndge and also thav the trying Magistrate shonld vank
1ot lower than one of the First Class. These provisions met with strong opuosition in
Conneil and after some discussion they were deleted, as it was stated that Government intend.
ed later on to bring out a seperate Bill denling with eorrupt practices nt all elections including
those to the Legislative Couneil, Local Boards and Municipalities with n view to seeure the
purity of elections, ¥

A vote will be struck off where any peirsen who had been, for the purposes of snch
election, retained or employed, for reward, as agent, clerk, messenger, or in any other employ-
meant, by such candidate or on hix behalf, and is proved to have voted at such election, (See
fargher on this point Halsbury’s * Laws of England ” Vol. 12 p. 457.)

. 15 Personation.—Under the Buglish lnw this, fo be an offence, must- be committed
corraptly, (See Obiham Bor. Case. (1864) 1 O'M & H 151,152 ; Qloucester Ror, Case. (1873)
20'M & H. 89, 64; Finsbury Central Division Case (1892) 40'M& H. 171; Re Stephney
Rlection Petition, Isaucson v Durrant (1886) 17 Q. BB. D. 54.) !

If a person has heen passing under # name which is not his real name, nnd is placed on
the register in such name, Le is not guilty of persunation by voting in stich name. (R v Fox
(887) 16 Cox. C. C. 166.) ;

A vote may be struck off on the ground of nereenntmn on the mere evidence of the
person whose vote it purported to be, that he had not voted. (Finsbury Case, uwpm)

: Amending of election petition,—An elector on the voll of a municipality ﬁled a petition
nnder the rules framed in that behalf by the Loeal Government against a successful candidate
in a municipal election alleging various instances of personation of voters for which the
oppogite party was stated to be legnlly responsible. The petition was filed within the time
limited by law, Held that it was competent to tha conrt in which snch petition was presented
to allow the petition to be amended by the addition of fresh instances of personation.

The ground on which the pelition was based was not altered. The particular instances
of personation counld be given ar any time before the snit came on ~ What the Conrt had to do
was to guard’ against the respoudent being tnken by snrprise by the petitioner keeping baek
the prcicidars uniil the last mowent, The practice in England was to allow particulars of
the ¢harge 0 be viven after the petition was presemed (Nawab Klmu v. Muhammad Zamin,

1. L R 84 All. 549.)

 Mens rea is an essential ingredient in personation, and an agent who honeltly believes
that th« pe-m@ whom he is mstignting to vote is the person whose nume is npon the register
is nor wniity of corrupt vractice, althongh the person whose vote is in guestion may koow
that he is not he pevson whose nnme is upon the register.  On the sume principle, if a person
"im;oeenﬂg votes in the name of another and the only charge in the pemiow.is that of
ym»&pion “the voie is not struck off, since ﬂw‘iuhooem!vqtmg in anod:ora name ia a matter
ﬁiﬂf Mno by wkmge of pmmlaﬁonv ( Mbn{y-) J
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16 Corrupt practice by agent.—The principle that a candidate is liable, to the
extent of his emmbmmm the corvapt nets of his agent, even though he may
have expressly forbidden such Acts, is oue of the common law of Enelind. It follows
accordingly that in order to give in evidenve the commission of such Acts, by an avens, it
is not necessary to prove that they *were authorised or sanctioned. (See Nurwich Dorough
Case (1869) 1 O'M & H. 8; Westbury Borongh Case, ibid A7 ; Staley bridge Bor. Cuse, ibid 66
Tamwarth B. Case, ibid 75) 1t is mevely nocessary to ,aﬁsv,e,gt; some stage of the trial that

the person committing ﬁhem was an agent, e

What constitutes agency is a qnestion to be devided-on tha circnmsbwnods. of ench case,
(See Bewdley Bm‘ram,_”(IMQ) 10'M. & H.16; lii‘fi cases ibid p. 112, 181; 2 O’ ’./& H. 66, 100,

As to swho is an agent for election purposes see Halsbury's * Laws of Eui;land,” Vol. 12

p. 269. ‘
17 Explanation,—This is taken from 17 and 18 Vie., chapter 102, see 2 (2.)

18 Irregularities &c. do not invalidate election.—This wou'd not covor a cose
of an improper refusal to put a qualified candidate’s name on the candidat-s’ list nrY-nfun:nl
to accept his nominition, See note 9 sec. 12; also notes to Election Ruies, Appendix Pare TT.

English Act & 72. “ Aun election xhall not be invalidated by won.complinnce with the
rales for elections or mistake in the use of the forms, if iv appears to the Court having
coenizance of the guestion that the election was conducted in #ccordance with the principles
laid down in the body of this Act. Nor for any defect or want of title of the eleciion
officer.” ‘
As to the liahility of snch officer for irregularties see note 9 sec. 12; and where it was
held that an officer like a returning ot eer exersi g quasi jndicial functions cannot be made,
personally respousible in damages for an erroneous jundgment if he ncts bona fide.

19 Disqualification for term of years.—In addition, the person is linble on prose-
cution to the pemalty under section 45. This is taken from 46 and 47 Vie,, chap. 51, section 5.

T'he order can be made only when “the Judge sets aside an election.” Thus limited
an unsuccessful candidate (and his agents) who has not beéen made a party to the election
application is left nupnnished. This conld. hardly have been intended as the next note
shows. ' This snb-gection might be nmended as follows:—“If the Judge finds that a corrapt
wmaceice has been commitied by any person, he may if he thinks fit, declare such person to
be disqualified, &ec.”

“ Any Person :—In the Bill this was “candidate,” 'Ehe renson for this substitution
has been pnt as follows:—“ It has been mentioned that the caudidnte himself thongi cons.
tructively guilty, may really he not movally guilty, insamnch as the agent authorised by him
may be the person really guilty. If an agent is gnilty of corrupt practices, then surely that
agent should not be allowed to stand for election ns a Manicipal Councillor, and therefore
it is desirable to put “ person” instead of “ candidate. ”

This principle shonld have been consistently earried out by the introdnction of the
words “or a voter” after the word “eandidate” further on. As the sab-section now stands,
the dirqualification wonld be meaningless to one wwho was merely a voter. e

Under the Madras Act, section 10-B (3), a conviction for corrapt practice disqualified
from wvoting and election for 7 years,

Under the English Municival Elections (Corrupt and Illegal Practices) Aot, 1884, (47 &
48 Viet. . 70) where the court finds that any corrupt practice has been committed at an
election, by or with the knowledwe aud consent of any candidnte, that candidate shail not be
capable of even a corporate office in the borongh. If he is guilty only by his agents then he
ie disqualified from being elected for 3 yenrs from the dnte of the finding. If the Comt finds
that illegnl nractices in reference to such eleotion for the purpose of promoting the election
of a candidate have wo extensively prevailed that they may reasonably he supposed to have
affected the 'i-erh\l‘t of such election, the candidnte’s election is void and he ig disqualified for
being elected during the period for which he might have served as councillor,

Marginal wote.—~The word ‘ candidate * should be deleted and * person * substituted,
(5) Presidents and Vice-Presidents.
23 (1) Every municipality shall be presided over by a

 sreaisnios oo president who shall be selected from amon
S Bt e omibillors. : i
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(2) Every president shall be either—
mff,?:ﬁ::'{ﬁ"&'?i::‘ *(n) appointed by the ‘;vaerqox in Counecil by
N G name; or :

Y(b) an e.r-aﬁaiu president, that is to say, a person execu-
ting the functions of any office which the Governor in
Council from time to time notifies in this behalf ; or

(¢) if the Governor in Council °so directs, ‘elected by the
munieipality. : s

(3) There shall be a vice-president for every municipality

’ elected by the councillors from among their

" EIMion of vice-pre-  enumber, but, if the president is appointed by
sident, subject in certain : ¥ 3 "

cases {o confirmntion.  the Governor in Council or is president ea-

officio, the result of the election shall, if the

Governor in founcildy ®general or special order from time to time

so directs, be subject to the approval of the Governor in Counecil,
or of the *Commissioner, i

(4) When an office has been notified under clause () of
LoRfect of motifien.  Sub-section (2), the person from time to time
tion of ew-oficio presi- executing the functions of that office shall be
peen ~and shall continue to be president, unless and
until such notification is altered or rescinded by the tiovernor in
Council.

(5) Exceptin the case of a salaried servant of Government,
w2 . who is either an appointed or an eca-officio
Jonsequences  of . . v v
absence of president or Pl't’s‘d(*‘nt, every PTeSldent, who for a perlod
vicopresident without  exceeding three months, and every vice-presi-
dent who for a period exceeding fifteen days,
shall absent himself from the municipal distriet in such manner as
to be unable to perform his dufies as such president or vice-presi-
dent, shall cease to be president or vice-president unless leave so
to absent himself has been granted—

(a) by the “Commissioner in the case of a president appoin-
ted under clause () of sub-section (2),

(b) by the municipality, in the case of an elected president
or of a viee-president :

provided that such leave to a vice-president shall be subject
to the approval \

(i) of the Governor in Council, in the case of a vice-president
elected subject to the approval of the Governor in
Council, or e
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ling ﬂnb—secw»n sba}j not be
0 '@xéeedmg six months, sind
> ,j”*gtam“bed to a vice-president
pending ahsence under tha.t sub-section a councillor shall be
vieepresident. glected, subject to the conditions to which the
election of the me-premdent 80 absentmg himself was subject, to
perform all the duties and “exercise all the powers of a vice-presi-
dent, during the period for which such leave is granted. d

leave, and 'mnam '

-

(7) Every president and every vice-president shlmll be"f;"; .

ULinbility of presi- able from his office as such’ pres1dent or vice-
dent and vice-president
1o removal and torm of Bremdent bywthe Governor m" Council for
office, misconduct, or neglect of or incapacity. to
perform his duty, and the ®orm of office ofvery president, and
of every vice-president, shall cease on the expiry of his term of

office as oouncnllor. ‘

(8) In the event of the death, *resignation or removal trom

!*Vacancies in their  office of n president other than an ex-officio
office how to be filled o P 1

up. president, or of a vice-president, or of his *be-

coming incapable of acting in such office or "havmg ceased to be
a councillor under sub-section (2) of section 15, ®previous to the
expn y of his term of office as president or vice-president, the

“vacancy shall be filled up by the appointient or election, as the
case may be, of *some other councillor thereto.

1 Origin ot" section,—This is section 24 of the old Act considerably amplified,

The Madras Acst is much the same as this but provides that in specinl cases the presi-
dent need not be a councillor, Under the Panjab Act, sec. 15 (1), the presidént shall, nnless
Government excludes a municipality from the operation of this sub-section, be elected from
one of the members, or the municipality may ask Government to appoint hun, and the election
is subject to Government approval,

The Panjab Act, section 73 says, the president.(not being a salaried servant of Govern.
ment), may receive a galary with the saunction of Government,

Where there is a vou-official president, the Collector of the distrvict should nof be a
Municipal Councillor. (G. R. No. 2751 of 24th July 1885, Gen. Dep )

“In a recent case in which a munwlpahty postponed taking action in a matter of vital
im ce to their City until a disaster was imminent, the Government of Indin expressed
an opinion that though the musicipality had a non- official president, the Collector and Commis-
gioner snonld have intervened at an earlier stage, and added the following remarks to which the
Governor inCouncil desires to call the special attention of Commissioners and Collectors :—

“1In cases where a municipality has a noneofficial president, it is incumbent on' the
District Officers to afford timely guidance and assistance, more espec ially when, as in this
case, the local body is in a diffioult financial position in consequence of the Cxty having suﬁered
from a severe epidemic.” (G. R. No. 837 of 9th February 1900.)

“ Where certain defamatory statements were made regnrding the subordinate officerg »
of a municipality, held, that the President was not n * person aggrieved ” within the meaning
of section 198 of the Code of Criminal Procedure, 80 as to ennble him to prosecuvte for
g::smuﬁ:%n)unde; sec, 500 of the Indian ‘Peun.l Code.” | (Beanchamp v, Moore, mog 1 L R 23,1 :

ras 43, ‘ :



~ convicted under section

(Cuap. I1—Presidents and Vice-Presidents—Sec. 23.) 73

GV - A

blic n»rvnnt _competent to jssue a
iim, hence sach person ean not be
i order. (Regv.,

ons or order for

! a v
ndinu Penal Code for
. B. Crim, Cn. 33)

¥

%

: : 74
wrshotam (1868) 5 e, B i &
In Exgland the mayor is electe h neil among the aldermen or councillors
or persons qualified to be such, His term of office is to be for une vear, and he may recwive
such renumerntion as the council think reasonable. A person who is elected may:r and re.

fuses to ace js linble to pay n fine not exceeding £100.
A woman is not, disqualified from heing a mayor.

Under the Bengal Act of 1884, G wt. may remove myz.»'ﬂppoinfed“p;o-lri‘aht. bnt an
elected one can only be removed by the vote of rd (not less) of the whole number who vote

~at the meeting, 8o nlso the vice-president who is always elecied.

2y * Selection of President”—As to thae latest expression of the wolicy of Government on
thig subject see pura 3.of the G. R. 4614 noted sec, 11, and pura, 7--9 of the Resolution printed
with tjgg Preface to this edition, . : * :

inted Pros?eﬁt.—(}nvnrnmeﬂb will appoint private gentlemen to the 'office
wan be found possessing all tha necessnry qualificatious.  This in small ns well

T livies, (G. R. No. 739 of 5th Murch 1884 ) R

As to u.. puointments of nresident to mnnicipaliries, the ease of each municipalivy
will bie separately dealt with *aubmil.ted to Government, :

There would anpesr to%e no objection to the proposal that where no competent non.
official gentleman can be fonnd willing and sble to pecform the duties of president. the
Assigtuntsor Depury Collector in charge of the taluka shounld be nppointed to be president of
any minor municipality in the twlaka, the Collector being appointed president of the more
important municipalities, (G, R. No, 1588 of Lst May 1885, Gen. Dep,)

If Government intend the president to he anpointed by name. or en officio, he shonld,
in the first instance, be nppointed (nnless indeed in any ease hie happen to be » porson already
elected n conncillor) a nominated councillor by the Commissioner. Tue Commigsioners cnn
slwuys be desired to include among such nominated councillors the person whomn Governument
intend to sppoint president, (G, R. No 1422 of 10th May 1887, Gen. Dep.) . :

A Government, officer apvointed hy Government to he president by name under sec. 23
(2) (@) nnd not under (b) does not make him gna president aun officer of Government.,  As far
ax clauxe (a) is converued, the Act makes no diffevence between officers of Government ap-
puinted presidents and other versons who may be 8o avpuinted  Gopal Janardhan Bhatlkandhi
v, Mahadey Romeliandra Nadkand, (Bom, H C Appeal of 14uh June 1896, No. 689 of 1895.)
(G, R, No. 166 of 12th January 1897, Geu, Dep.)

By section 15 of the Bombay General Cinuces Act 1904 “ Where, by any Bombuy Act,
a power to sppoint any verson to fill any office or execive any funetion is conferred,
there, unless iy is otherwise exuvressly provided, any such app intwent, if it is wade’
after the commencement of this Act (30 May 1904). may be made either by name or by virtne
of office.” And by section 16 this power to swvpoint, unless a different intention appears,
carries also the power 1o susp-nd or dismiss suoh person, but see note to xub-sec (7).

Magistrate appointed Chairman —Held that when a magistrate ix apnointed to the post
of chairmun of a municipal hoard and has taken over charge, he thereby becomes divesied of
his ordinary functions n& a muagistrate, or if he retning nny, he is no longer a ‘mogistiate
subordinate 1 the Distriot. Magistrate.” within the purview of section 528 of the Code of
Criminal Procedure. (kmperor v. Nathi Mal, I. L. R., 36 All. 518.)

3 Governor-in-Council.—Throughount this section this meang in Sind, the Commis.
sioner in Sind.  (Sec. 3 (3) ) ! :

4 Ex-officio President.—The old Act did not recognise ex-afficio presidents, bub such
a provision has been found nec-gsary to avoid the constant ve-appoininient of Coliectors wnd
their Assisinnts or Deputies to be presidents of mnnicipalities, which, it is very probable, will
be necessary for a long time to come, in very many smull municipnlities, whece it in diffienlt
to find & non-official with suficient leisure or expericnce of administration for such an office,

: in making thesa appointments the Governor in Conneil wixhes it to be anderstood . that
the orders must not be interpreted ns expressiug pr ference for the selection of officinl in
contrasdigiinetion: 1o non-official presidents,. It igmerely inteuded, in the absence of special
recommendations, to continue the existing practice, and experience hns shown thut where the
practice hns been ' to spoving an official pre<ident, it is wore convenient to make the appoint.
ment eg-officin than personal, in order to avoid the correspondence nnd frequent notification

o y »

- which is ocoasioned under the latter system, wheu officers are ttunsferred from one distriot to
& RS : i
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shall be snbject to Government approval. Also th;k in the evonr. 1o selection heing made

within a certain poﬂod or the councillor neleeted mnot being approved, Qhe G« ernor in Council
will avpoint him,

The Panjab Act prov:do: Hmt in either of these cases, after one month from the vacancy,
the Local Mnmeﬂt mny nppoint one of the councillors. The Madras Act provides that this
may be done by the Government on failuve to elect within 2 months of reoemt of the direction,
or when on two siceessive ocensions the clection is nov approved.

l
See the direction under para, 20f G. R. 4614 of 16th July 1908, noto 1, rectio- -

,(‘me_n, have. |ﬂmnﬂy come to the notice of Government i which, witl
exercise of the privilege conferred on them under these orders, madcivalic’ -0
or move elections subwequeit to # first eloction at which none of the ‘candil wed the
requisite majority of votes in his favour. In nt least one of these cases th.  procedure” has
heen artended with incouvenient resulis, and for this nnd other rensons Government consider
‘that it is andesivable that it shonld be resoriei to. H. E, the Whvernor in Counel is plesed
to direct, therefore, that in futnre. whenever an election of this nature has been held,
the resuits shonld benepmved to Government, whether or wot they are conclusive huvmg

i to the condirions ax to & two-thirds majority. In cases where the eloeiion is incon-
clnsive, it will he for the Government to decide who should Le appointed. president.  Except
under their +xpross orders i second election should ot be held. (G. R. 2657 of 3rd April
1914, G, D, )

; '.Um rules under the Bengnl Loeal Self«Government Act of 1885 provide that within one
month of the date in which the names of the members is published in the Official Gzette, the
Districl Magistrute is to give notice to the members to hold a meeting on a specified date for
this purpose. :

. 6 Blected President:—By (i. R. 4614 of 16 July 1908 this is to be made by @
minjority of twosthirds of the total nuwmber of concillors,

o In England it is not ry that n candidate for the office of Chairman should have
A majority in his favour «f the votes of the whole number of members present and vouing,
It is sufficient that he should have more vores than any other candidate. In an Enghisn
casa Olidknow v. Wainvight, 1. W. Bl, 229; 2 Burr, 1017, decided in. 1760 and siill cited as
an sathority on the subject—it was held by Lord Mnnslinld that in an election to a corporate
offive. where ont of 21 electors present 9 voted for the election of a particular eaudidare,
elaven :mne-bed against hig alection but did not. v te for niyv one elge, and one declined to
PXPrEsK i opinion at nll, the candidate in question was dnly elected,

If a manieipality chonse to elect the mamintdar the Collector shouh] nob_object, as it is
the mt@upon of Goverumeunt, thyt municipalities in which the privilege of selecting their own
presidents is conferred should be left perfectly free to select officials or non-officials  (G. R.
1519 of 19 Mareh 1909 Gen. Dep.)

G. R 5205 of 13th Sep. 1901 Gen. Dep. directed that no full.time servant of Government
shall take office as elected president or vice-president without the. sanction of thin Commissio.
ner, bat this was modified by G. IR, 1953 of 2 April 1908 G. ). ns vo vice-presidents (vide note 8.)

7 ted Vice-President.—Unider the old Act a vice-president’s selaction was
obligatcxy anly in the event of the president heing a salaried servant of Government,

The confirmation in the cases stated is-in accordance with the old Act.and is Necessary
to avoid ns far ax possible any sadden clianges in policy, when, as under section 28 (¢), the
vice new for the president duving his uhsenee on leave. Under the Panjab Act the municie
vality may, ivrespective of the president being elected or appointed, eleot 1 or 2 vice presidents,
cone of whom to be senior. Under the Madeas Act the election of a vice is optional, and
mnuu hwcka ‘previous sanetion of Govern weut.

- 'mlu': Mll:“f m qu a@pvoul.—»rho Act mtuim no provision for ﬂnmg up the.

The Decentralisation Commission s iod bs chairm mnnid
emdl is required, he should q"b. o a&&'ﬁﬁm whete n vics chaieman ofu “'l

A

' cin connei be alcehd or
g 'm‘;;zah l-;r l}:’ !i::&:’bﬁiﬂs lmldiug
dov.the, oy of ﬁw office of president

-

-~
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8 General or s ,pr&or.—G R. 1953 of 3rd April Wg 8 direots that no full-timo
gervant of Gommmeupc. should take office ns elected Vice-President mm mmhyg the

previous approval of the Collector of the districe in Which the um’nwkﬁihtrx in situnted,

A ) Gommiumnat.f-'l‘hn Commiuwneu were authorised under tluq section l»y G. R
8046 of 27th Aug. 1884, Gen, Dep.

10 Ex-officio protid‘u‘t.—-ﬂ:milu provision for all Bombay Acts is ma’tlo by see. 17,
General Clanses Act 1904,

11 Absence without leave.—See note 29 sec. 15. In the Bombay Local Bonrds
Act, 1884 (Bom. I of 1884) sec. I1 there is no such exemntion in favour of “n salatied
gervant of Government,” ng it was considered undesirable there, as in the cager of Wmunicie
pulities, that an offic sinl, who wight he shown to he. absent for several ‘consecutive mmuhn
in the discharge of his official duties, should forfeit his seat.

a nbrence must ba (1) eontinnons for the said peviod (2) from the municipal dimwt,
and (8) in xuch a manner as to be unable to perform his duties. 1hese lust words infer thag
a continnous nhgence exceading the periods atuted may, under certain circningtances, aot he
such ag 10 make himi unable to verform his duties, Bur not only is this rather vague, hut who
is to decide the cirettmgrices |f an officer doapites them?  Bven if the wordx * bee oming
incapible of acting in such 6fice ” in sub-section (8) apuly to nhsenee withoit lenve, they only
provide for the filling of the vueiney; the qu stion whether the vacsney hns m‘uad hus
however first to be decided, Rithee these words should be omitted or some such pmviamn
miude ng in section 15 (3).

Leave to vice-presidents:—An ew officio. conncillor. who was an elected V:eo-ﬂea‘dant
was transferred temporarily to another district for 6 months. The municipaliry wml-ing
to retain his services gnve him 6 months’ leave under this sub.section The question arose
whether this was legai, and whether the reansfer did not cause the «fficer ro be o longer a
connicillor and therefore 1o longer Vice President., G. R, No. 3922 of 16uh July 1902, aetl
out the following opinion of the Legal Remambrancer :—

2, The point is no doubt open to argument, in so far as Dr Cardoz by his absence
censed to execute the fanetions of an office notified under section 10 (1) (b) (i) of the
Bombay Distriot Municipal Aet, 1901, and theretore ipso facto censed to bhe a nominnred
connei lor of the municipality, his l)]o'(‘ﬁ being taken by his successor,  But it does nip
follow that the municipality were acting illegally in utilising the provisions of kection 26 (6)
in Ruch a ense, 80 18 to tide over the anticipated period of Dr, Cumanua.lmsu('e nnd enable
him ro resume his'office of vice-president on hix retarn.  Section 28 (8) no doubt requires
thut the Vice.President shonld bhe electsd h_\ the conncillors from mwony their number,” but
it does not enact that @ vice-President xo eiected must cease to be Viee-President on hix ceaving
to be a Comncitlor,  Sub-section (8) of the section ennmepites the cases in which a vacaney
in the office of vice-president veenrs, which has to be filied up by the election of some orher
councillor, These nre:—(a) hig death, (b) his resignation.  (¢) his vomovul from ofiice, i.e.,
under section 23 (7), (d) his bﬂ(‘nml'ng iacapable of acting in such affive; 1. e, (i) his sabhsenting
himself from the municipal aistrict in such manner »s 10 be wnsiie to perform dis dorivs
a8 vice-president withont lenve under section 28 (5) and (6). or (i) being physienlly or
wentally inenvable of peformivrg the daties of his office, unid. () his huvmg ceaxed to be
a Councillor wuder sub-section (2) of =ection 15.

“ Of thexe heads (a), (b). (¢) and (e) obviously do not. npply to this case, nov daes (1) (ii).
The only hend of those ennmerated under which Dr. Curdoz’s” case enn possibly fall is there.
fore () (i), bnt that jtgelf provides for the erantof leave nnder specified conditions, which
hns been granted by the municipality, Accordingly, in my opinion, section 23 (8) does not
render the action of the musicipality illegal.

3. Norin my-opinion does the provision in section 28 (7) that ‘the term of office of every
vice-president shall cease on the expivy of his term of office s conncillor’ mean that his
censing to be weconncillor unde: section lO (1) (i, ipso facto, vacutes his office ns vice-
president, Lhe expression “term of office’ as defined in section 17 relntes to the period of
thros years, exteasible by the Commissioner’s order to four vears, for which nominated or
elocted conneillors can hold officenr one time, and has uo reference to the provisions of sec-
tion 10 (1) (). Au-m’-dlml\ br, Cmrloza ‘term of office ns conncillor’ did not expire
within the menning of section 28 (7) o bik cenking to baa conneillor by virtue of the provi.
sions of section 10(' (ii), but would only expire av ha snme (ime as thut of the other
UO'I"L‘!“OI'B under sectivn 17,

4. Iihink (hevatose: thera n nmhinq in the Act to pnevant the. mnmoipality legally
uvuiling themselves, as they did, of the provisions of section 23 (6) in Dr. Cardoz's case ; and
this ‘beueticiul construction’ of the Aot is lupporma by the remarks in paragraph 23 of the
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ﬁznmm; not if he hng ceased 10 be one, is currect.

words *¢ hecoming ineapn sble of m‘i;mr in sneh g absence without leave; it applies
ly to A oonncillor \rlm ceases to he one becanse he hax ﬂ‘vﬂnqmuhad o uﬁlce by vin.ue

%ota alone | he was “ enpahle of acting in such office.” i o

_As to the srenment veforring to tha words “ term of office ” in n&h.neo (7) see s note 18,
It appears to huve been entirely over luoked that sec. 23 (8) clenrly comtemplates » vacancy
ocenrving in the «m«- of a president or vice-president” on his “hnvingY censed to be a
councitlor ,nndo-tm 15.(2)." E

12 Gmionoz.—-mhi- lias been substituted for i Governm in Couucll i by&ombay
Actx 1Tof 1915, ..

13 Limit ofluvo.-—\'o weed for the election or nppomtment “of acting president, a8
vice acty, sev. 26 (c )

i

In mn-h A CnRe the office of vice remains vaeant 8o long n8 he acte for the president a8
proyision for 1n acting vice is made anly in the event of himself goinyg on leave,

Under the Bengal A¢t. of 1884 the lenve in not to exceed 8 months and even then it

CANKER A VACHNCY. ghidn is to be filled up by “auother person” elected or nppointed dmmg the
absence on leave.

{55

14 M —-("Ompnrn with gection 16, This is a re-ennctment of para. 8 of section 24
of tha ld Act. put in anot herform,

By section 16 (2) of the Panjuh Act “any pvenldmrt or vice president may be removed
from office by the Loeal Government in pursunnce of a resolution to that effecty pussed by frds
of the members present at o gpecinl meeting

The order for removal will be from office as President &c. It does not mecesanrily
involve vemoval fiom the office of councillor. If the * misconduct &¢” i such  ns
to juetify #n order under sec, 18, this xhould be clenrly stated, In that onse ir will
not ba necessury to make an order nnder this sunv-section alko, It shounld be noted that an
order m,dwrponon 18 mny be a permanent disqualitication, bur one under this suh.gection
dves not earey the same penalty, It however penalises lim to the extent that he cannot be -
appointed or elected to fill the vaenney.  1f the office ngain becume vacanu before the expiry
of the full term, would he siill not be qualified to fill iv?

- As to evidence necessnry to justify order, see note 6, seotion 16,

156 “ Miscondunect ”—8ee note 7, section 16.  Here thongh the words “in tlie discharge
of duties ” are omitted, still it would seem that the misconduet must be as *‘ president.” If

* the ‘misconduct’ (‘dlsgrw»fnl conduct ') is as an individual, the order could be mude under
sec. 16, .

16 “'Q‘l‘ct ofdnty "—Under tha Madras Act, if a Chairman, \Vltlmnt an excnse
sufficient an the opinion of the Governor in Council, omits or ref uses 1o onrry out ary resoln-
tion of the eouncil, he may be removed,

17 “Impauty to perform daty.”—See note 9, section 16,

cmaf office.—The obvious menning of the words “term of office of every

. &hnli cense on the expiry of hix term of office as conncillor ” is that when a

_ perso 10 be a councilior he ceases to be a presuio-nr He mny not cense to be a
.m..cm. tili the expiry of the full term referred to in see, 17. hut he mny cense at anv time
hefore for any of the rescons viven in slie Act ; whenever he censes his office ns president. also
ceasex, The words are not “ the rerm of office c\f every vresident shall be for the full term

s

for which he has been uwomt.edor elected a cmnn-ﬂlor” nor enn they hear any snch. menning, -

The very form in which the words are put * chall conse,” not *ehnli continne,” shows that it
- mime At negutiving any iden that because he has become president ete he must necessarily
remain in office the full term of the conneil. It gays in 80 many words that the life of the
president is bound up in bis life as cons cillor. whenever the Intter ceases the former must,
Sec. 17 irself by use of the expression * save ng prmid,ugl in the next following section unless
disabled poiuja our thut the term of offie of a conugmér L nximm ol 8
oars bt mny conse at wns time when a casinl vaeancy oeenrs s und seo. 28 (}”“
{nyun‘ all doubt as it clearly contemplutes a vuwuwy oc uring on his “ having conse
mdﬂw cmdor pcmm 15 8 i It ia ngniﬂoant

: %l‘ ww ;ﬂg}o’ M IIO ‘

or reﬂm;m 4
(81 L

mh-m. (8) nfeo:?nylng M ﬁhl

£



-t

77

pn' to‘t;wﬂvid a8 sec, 18
Mice. Why? Because
kl\mhmes to be a

19 Vmwucie ‘h : "'lhu isa reproducﬁon “of olsm of Koo. 24 of the
old Act, with some slight mpmmm
The remnrks note 1 sec. 18. app\y hera mm‘um mutnndm. »Em’e too the memumg of the
section woulrl be snnpler n.nd quite as effective if it van, “In the avent of nny vacancy in the
office of rei)dont orher than an. ew officio president or of a vice-president, it slmll be filled
np, &e., )

Here t0o the ohject of the sub-section is not to atnte in what eases vuoa.uow acear, but,
a8 the mmvginal note also indientes. how they are to be filled. The enumeration of cnses of
vacaney is quite unnecessary, and moreover it is defective, if it was intended t\ give a com-
plete lise of such cnses. for it not only does not provide for vacancies die to fnilure to elect, or
failu obtain aporoval of Governmeut in cuses where such approval is nécessary in the
oﬂivew\m -e-president (vida note 5 ahove), but it owitg other cases where n vacuney must
ocour owing to his “having censed 1o be a conneillor” suen 18 a unum'lllnr resigning or hpmg
removed. (sec. 16; only as councillor. The resalt of the ennmeration is to make no provigion
for how the vncancies in these other cases is to ha filled, nntil he is disahled nnder gec. 15 (2)
(e) after the elapse of 4 |n0nt.hs, or an order for removal is mude under sub-gec, (7).

20 Resignatiom.— See 1otes sec. 15- A. This ig of his office of president or vice-presi-
dent only. [

21 ‘““Becoming incapable of acting in such office.”’— Apart from the srgnment
note 1, these words are here nmuecessary for if becoming such, he does not resign, he can
be removed under sub-sec. (7). See note 11 as to G, R. 3922,

23 “Previous to the expiiy * * * vice-president.”—These words are ledendnm
See note 5 sec. 18,

24 Vacancy shall be filled up.—Sec note 6, sec. 18, The only difficulty under this
snb-section arises in the case referved 1o in note 7. 3

25 Some other Oonncillor.'—.—(}o:upare with sec. 18 and see note 32, sec, 15 and
note 18 nbove,

In the case of office bearers like the president or vice the Inw makes it clear that on the
vagancy oecnring The rame person is net to be nppointed or elected. - This is donbtless neces-
sary in snc ‘h enses, whereas it is not in the ense of one who is only a conncill v, and who if he
is an elected one, e again to pass the ordenl of an election by the constituency. 1f subse.
quently the office again became vacant would snch person he still disqualified? It would ap-
pear not, for he would then be * some orher conneitlor.,” Bosides if the legislature intended the
disqnalification to last the whole term of the council it would persnmably have stared so.

Under the Bengnl Act of 1884 in the case of counucillors as well as office bearers the
vacancy is to be filled np by another person,

93-A. (1) Except as in this Act otherwise expressly provi-
Municipal govern:  ded, the municival government of a municipal

ment vests in the muni.
oipality. dlsm ict vests in the municipality.

(2) In a municipal district for which there is a Municipal
Commissioner the executive power for the purpose of carrying out
the provisions of this Act rests in the Municipal C‘ommissioner
subject, whenever it is in this Act éxpressly so directed, to the

approval or sanction of the municipaliry and subject also to all
other restn ictions, limitations and conditions imposed by this Act.

: Gri in of section,—1'his section was inserted hy the Relect Committea and embodied
in sec, 7 '~ of the Amending Act of 1914, “in ulder to snfe guard the powers of gonernl control

: ami mlpar’vmmq, of the municipality.”

Migiy
o

Suimm U)iﬂ ken from sec. 64 (1) of the Bom City Act 1888.
i

@ exce! t as in ﬂna Act otherwise axnreanly u-mnded ? rofer to snch sections
¢ ot a,ﬂeen the ug-lmﬂ s mnuw»puhry to il own govemment except
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i 21: (l) ’It, s"ha‘vv'ljigevt*he ﬂnty aI the plsmdent

ofa mnnwlpalby_,to ;

‘}imvﬁous of presxdnma.

’(u) preside, imless prevenxeﬂ by rem::;hle cam, all
meetings of the municipality, and subject to the
provisions of the rules for the time be?nfr in force
under clause («) of section 46 to regulate the conduct
of business at such meetmgs ¢

%) watch over the finanrial and executive mhmmstvatmn
of the municipality, and, subject to the rules ¢f the
munlclpnlnry at the time being in force, to perform
such ‘executive functions as may be performed by or
on behalf of the municipality over which he presides;

“(c) exercise supervision and control over the acts and pro-
ceedings of all officers and servants of the munici-
pality in matters of executive administration and in
matters concerning the accounts and records of the
municipality ; and, subject to the rules of the muni-
cipality at the time being in foree, to dispose of all
questions relating to the service of the said officers
and servants, and their pay, privileges and allowances;

(d) furnish to the Collector, or to such other officer as the
Collector shall from time to time nominate in this
behalf, a copy of every resolution passed at any meet-
ing of the municipality and any extract from the
minutes of the proceedings of the municipality or of
any committee or other document or thing which the
Collector from time to time calls for under section 173.

Provided that in a municipal district for which there is a
oFunctions of Manic Municipal Commissioner, the duties and powers
cipal Commixsioner. of the president under cliuses (b), (¢) and (d)
of this sub-section shall, suth ct to the provisions of this ‘Aect and
save where it is otherwise expressly provided in this Act, be
performé‘d‘and exercised by such Municipal Commissioner.

(2) When the president of a municipality is a salaried servant,
prosident in what  Of Government, and is either an ew-officio .
vases to have ouly a  president or has been appointed to be vresident
R e by the Governor in Couneil, he shall not vote
upon any questions which come before such municii: Jity for deci-
sion unless there is an equality of votes of the other councillors
present for and against the proposition under consideration, in
which oase he shall have a casting vote.



r...m m\muu n,m.a hiat e A Xt nooldod sm"‘ wives the prmﬂum wid i
“his absence the. vice. pom to direot. emualowof« wnynhﬂ; ‘h\-qmergmyg nnuel' certain
lmitations, a

Thevpmuiant hna no ;bwe? \‘,» nnrri!de a rc-uolnﬂou of ’Maﬂﬂgioi& Onnmv‘bm which
w overruled only by a resolurion paszed by the mmuclpaliby at a.quarterly or spevinl
geueml meehug, (G. R. 22 of 4th Jannary 1887, Gen. Dep))

By a repealed seetion of the old Act of 1873, the pr exident Imd an original voie as well
a8 a casting vote.  He moreover had the power, in the case of City Municipalities, of snspemi-
ing the operation of any rvesolntion which might be carried against a mmonty of the connci-
lors, being nos less than Fths of those who may huve voted on the motion,

In the case of town mnnlmpulmeﬂ the entive power or reupmmbllltoy for CAPTYing out
the purposes of the Act weie vested in the ;uemdnm finally, and in the vwe-plvenzlem. sul.]e(-
te appeal to the president.  And the prexident or vice-pr esident c_ouid overrule any oevision
of the \gunulllo-s on recording his rensons for so doing,

For other duties of presidints see section 26 (1), (2).

Colleetor to be medium of corvespoudence —Where non-officini gentlemen have been
appainted by Government or elected presidents of municipnlities, the Collecror should always
he tha medium of ummnumc,tmn between such Pregidents und thie. Commissioners or Govem.
ment (G R 2546 of 9vh Jaly 1885, Gen, Dep )

Fostage nt(lmpa—Smlup or Private, when to be used :—A Collector or el Kdueational
Inspector, in any case in which he acts in his eanpneity of Colleetor or Edueational Tuspecton,
and subscribes himself as such, will use serviea postage stamps.  But in anv ease in which he
acts ag President or a member o Commintee, he will use private postage stuus,

No piactical diffienlty need be felt in deciding in what instances service postmre and
ordinary postage lnhals should be uxed by vublic servants in theiv en-ofiicio cnpuclty of Local
Fund officers. (G. 1. 3886 of 11th Oct. 1882, Fin. Dep.)

Inspectivg officers paid ont of Provineinl Revenue are entitled to use service covers in
matters connectad with Local Funds, whilst officers maintained entively out of Local Funds
can vot. (G, R, 1410 of 28rd April 18580, Fin. Dep.)

A Mamlatdar cor ducting Loceal Fands correspondence in the eapaciiy and under the
giennture of * Mawlardne '’ (i, e. as administrative head of the taluka and not ns a Loesl Fund
official) is eniitled 1o use service stamps. (G, R. 4413 of 18th Nov. 1882.)

S0 also in Wi enpneity of Tressury officer, (G, R. 1097 of 17 March 1883, Fin. Dep.)

Algo an Exeentive Encineer-carying onti Local Funds works: as Exeuuhve Eugineer,
(G. R. No 676 of 21st Feb, 1881.)

But the Deputy Callector in charee of Local Fands Accounts and corresponding as such
on beh-1f of the President, Loeal Fund Committee, must use mnon-service stumps, (G. R.
No. 3348 of 1st Sep, 1882 )

.
Algo the Commissioner of s divigion writing in that capacity to a Loeal Fund officer
concerning Local Fund affuivs, may superseribe the letter “on llis Majesty’s Service,”

The term Local Fund is intended to inclnda municipalities and other similar bodies ov
ingtitutions, (G. of T, No, 3995 of 22nd Nov. 1879; G. K. 4361 of 9 Dec. 1879; 209 of 18
Jununnry 1886, Gen. Dev )

The correspondence of the Vaceinntion Dvpmtment is «ubjeot to these mleo. (G. R.
No. 2849 of 5th July 1580,)

An ea- uﬁirw president or vicespresident of a Loeal Fand on Mumicipnl Commiltee must
nse nonsofficidl labels for eorrespondence counected with the affairs of these bodies, (G, R.
1368 of 2nth April 1850 )

“‘Phe following officers are, by G. R., Fin. Dep, No, 2333, dated 28th June 1882. allowed

« the advances menvioned agninst ench, 1o meet charges on accoant of postage on Loeal ‘Funds

and municipal correspondence—

The Chllectora and Deputy Commiissigers Jike 10°

ATl Deputy Collectors, including Deputy Colleotors in ohmg,e of . -
% Treasuries and the Huzuar Deputy Colleetor, Kimwln ok R ooy SR TR
 All'Bxecurive nagsmn liai ATCEANEERIO T i e
i 'l!ﬁ&hththm e PRENE L i A S
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signing of the varions registers, such as day.liok, ledger, and dead-stock register, This
Gbligntion is divectly and spevifienlly imposed by law aud uny neglect cannot be regaided
viﬂ‘ion Uf q‘l'y- ¥ ,.,. R% il .,: b ¥ “-.i' i ] .
Oheques by whom to be signed —As the Iaw stands, the proper person to sign municipal
cheques is the Presid nt of the municipality : ov the vice-president, if duly empowered to do
80 under section 26 (b) of Bombay Act 1T of 1884. (AR i ey
“Unlike the Bombay City Act, section 118, the Distrint Act of 1884 is silent as to the
manner_in. which Jdisburrements ae to be made and chegues trawn for the same. The only
presumption to be dvawn ig that the nresident, in whose hands the finaneinl control is placed,
is the proper pervon to draw the cheques eivher directly, or under section 26, (now 25) through
the vice-president. 4 Histony 3 ) 15T :

s Prisiis

#

“The president’s power to delegate the nuthority for signing cheques seems to be
restricted by section 26 (now 25) to the vice-president alone. iz :

“The municipality has ot power to frame under section 32 (a) (now 48 (a)) ‘for.
regulating the conduct of business,” rules empowering other persons to sign cheques. ‘

“The expressiou ‘ conduct of business’ has a pecnliar signifiention under the Distriet
Mmunicipal Act of 1884. The same is denoted by wections 27 to 31 which are headad ‘condnct
of buviness' and which contain directions with respect to the proceedings of municipal meets
ings'and comwittees. Ont of these, the only section which touches on another subject is
section 30, ind that is ‘ the mode of executing contracts.’

“This special meaning of ‘condnct of business’ is also confirmed by th: _anhueqqént
words of section 32 (), viz, ‘and the delezation of its powers or duties to one or more coni-

¢ mittees.””  (G. R. 2432 of 5th May 1907, Gen. Dep.)

G. R. 545 of 28th January 1898 required all municipalitles to conform to the above rule,

4 Executive functions.—Under the old Act, the president conld perfarm only “ such
execntive functions as he may be empowered to perform by the rules.”  Now le may perform
all such functions wnless rules are passed Hwiting his powers; he has a free hand n ull cases
where no-special restrictions have been put npon him, ’ :

Section 46 (6) provides that the municipality shall miake rules determining the ‘execu.
tive functions of the president,

G. R. 3924 of 30th July 1909, G. D. on a veview of the annual report hy the Acconutant
General on: the warking of the Loecal Audit Depurtment for 1908.09 says “ The inregularitios
brought to notice in continnation of those discovered in 1907.08 show that the provision of
trustworthy snd capavle executive officers is the first requisite of effirient local adwinis-
tration,  Administrative bodies composed of a Iarge number of members cannot themselves
or even by their committees (sic) dischiarge executive duties satisfactorily.’

5 Control of officers and servants,— Under the Madras Act. sec. 42 (3), the Chair-
man may, subject to such conurol as Governwment may prescribe, fine, reduce, dismiss or
appoint any servant,

Granting lenve.~ The rules are to he made nuder eec. 46 (¢), (f) and (g) :—The munici.
pality mny keep the power of granting leave in their own hunds, or may limit the power of
the president to do ro.

G. R. N, 1161 of 81st March 1894, Gen. Dep. Inys down that there is nothing in the
Act inginsistent with the rerention by the muuicipaiity of that ordinary power to grant leave,
Which an emplover, as nch, can exercise ng a matier of courxe, It may be undesirable to
limit a president’s power to petty eases of nnder'Rs. 10 per mensem, hut the meie omission
in the Act of express vower to grant leave, oes not deprive the nunicipality of thar power,
any wmore than thas the omission of eapress powsr to dismiss deprives them of that power,

App:u'ulmgnl" p""h‘h.m’“" dismissal,—'This is in the hands of the vresident ﬂll."j&'i to
rales made under rec, 46 (b) (i7) determining what st:ff is to be employed (the “P""'“?"'”"‘
beine with the president) (e) the mode and conditions under which they are to be appointed,

punished or dismissed by the presiient.

“2,  Section 25 (¢) of the ﬁnmlmy District Municipal Act 1884, follows almost verbatim
the wording of geetion 28 (¢) of the Lueal Boavds Aet,” and the only diffrrence iy thut under
the former tiie president is subject 1o rules, under the litter to regulations.

AN, ¥ 'l'haj"&-m"l.‘v‘.« Distriot un"ioi’m]‘ Acts on ‘the other hafud in no way re.ltriot g.lne
power of digmissing purely municipul officers and servants, the proviso to unﬁ::iﬁ (3) relating

~ouly to mu lent or shared by Government.
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ave in the mdv of Loell Toards extenda only
; ,mowwu.,.a the diseretion of the president
,Hoﬁuba_y 24 o! 1884 mim regulation by the

“9. 'l‘hq wpnr o reenlute the
to permqucul cfficers nnd servants leay (
‘as 10 all others. While under section 82 (d) ol
municipnlity xtends to all offiers and «rmmﬁ,_

“10. An;din mhon 32 (b) of Bombay f}'of 1836, ‘officers and Ivrv‘mtu are spoken of
as ‘emnloyed hy ’ the mlmiiwpa.hty. while the expxeuiou in section 39 \u) nd (b) of Bombay
T of 1884 is ‘ muintained by ’ the Board.. ]

“11. The inference may perhaml he dra.wn from these diskinations and from the
different character of the bodies aud their respective staffs, that Loend Bonrds were intended
to exercige only su: h control over their stuff as wus ecpressly vested in them, wihile munivi.
prlities were intended without specinl mention 1o have the veneral powers of enployers, whmh ¢
wonlid, unless expressly excluded, include power of dismissal and power to grant leave.” (G.
R. 1161 of 81 March 1894 Gien. Dep.)

s&wcipal Commissioner —Thisx was inserted by 8. 8 nf the Amending Aot of
1914. section 64 (3) of the Bombay Ciiy Act us to ** special funétious of the Commissioner.”

: The Snlect; Committee say :—In order to avoid the evils of daal contr o} and ‘ooiflict of
nnthm‘nty it wus ‘decided after discussion to provide for the transfer of the executive and ad-
ministrative funvt.mnu of the President to the Muaicipal Commissioner. It was oh]e(abed that
to deprive the Piesident of all these powers was to reduce him to a fignre head and thas it was
necessary to have some such anthority as the Presideur to supervise the netion of the Muni-
dmlimmminsionar Agaiost this it was said that the fuct tnat the Municipal  Commissioner
could only act. yithm the budget allowance, vested full finuncial control with the President.

The powers of the Municipal Commissioner have been set foith in detail in Chuptex'
XIII A wn.h several important safe guards.

7 rrclldcnt'l vote.—1It is perfectly clear from sec. 27, clanses (9) and (18) [now
gec. 26 (101] that except in the case here speciffed, the president has a vote, as well as a second
vote in ense of equality, (G. R. 558 of 17th Febh. 1885, Gen. Dep.) As to casting vote see
sec. 26 (10). :

Shall not vote —The vote referred to here can be held to refer only to the snbsequent
record of the votes of members of a Bourd on g proposition brought forward and seconded
by members, one of whom may lhave been an oh‘il dal presideut, (G. R. 4619 of 29th Juua 1886,
Rey. Dep.) See a.lso note 2 to see, 85.

Fanctions of vico- 25. It shall be the duty - of ‘the vice-presi-
 idapia ol dent of a municipality

() in the absence of the:president and unless prevented
by reasonable cause, to preside at the meetings ot the
mumup.nhty, and he shall, when so presiding, exercise
the same authority asis vested in the president under
*clause () of sub-section (1) of section 24,

M (b) to exercise such of the powers and perform such of the
duties of the president as the president from time to
Qme deputes to hira ; and

- (e) pending the succession, appointment, or electien of a
premdeNt, or durmng the absence of a president on leave,
to exercise the powers and perform Lhe duhes of the
president. 4

1 Fuancti fﬁ!‘?lﬂ't-—uuu b uoho Ba.not
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: t}m-e is an oﬁb iul (ie, asalaried ﬂervnnb al' G%wm'ument-.) npphihtud pn-mdnnt !
he shoald leave the dut n&pmﬂdmg at meetings ns !uru osgible bo tlna eldqted vive-presi- |
‘dent. (G. R. m& of T gl:y 1887, Rev Dep.) S e

In the absence of M m, the meetmg ma,y ohcose ﬂwﬁmn fot the occasion.
(sec. 26 (5) ). 3

2 cln.nla (l.) —Tiis was inwrted here by sec. 1 of the Amondmg Aol: o( 1004;
CH AP'BER III.—Coxpuer or Busmnss o
(1) Municipul meetings.

wh

o8 The following provisions shall be observed with respect.
Provisions in regard to  to the meetings of a municipality ;—
lr;\t;efbmgs of a municipa- ‘ : ‘ )
(1) Except in periodicnl municipalities and in munigipalties
Otdinary geneval &t hill stations, there shall be held four ordi--
meetings. nary general meetings in each year for the
disposal of general business, on or about the tenth day of the
months of January, April, Jn]y and October, respectively, and
such other ordinary general meetings as the president may find
necessary. In municipalities at hill stations there shall be held
- one ordinary general meeting on or about the tenth day of April,
and not less than one other ordinary general meeting for the pur-
pose aforesaid, in each year. In every periodical municipality
there shall be such and =0 many ordlnmy general meetings, as the
president thereof shall from time to time determine. It shall be
the duty of the president to fix the dates for .ull ordinary general
meetings. . ’
(2) The president may, whenever he thinks fit, and shall,
‘Special general meet-  UpON the written request of not less than one-
o fourth of the councillors, call a special general
meeting. 2
~ (8) Seven clear days’ notice of an ordinary general meeting,
Notice to be given and three clear days’ notice of a special general
& mantiniy, meeting, speciflying the time and place at which
such *meeting 18 to be held and the business to he transacted
thereat, shall be circulated to the councillors, and °posted up af
the municipal office or the local kacheri or some other public build-
ing in the municipal district. The said notice shall include any
: motion or propositidn which a councillor shall have given written
notice not less than ten days previous 1o the meeling of his inten-
tion to bring forward thereat, and, in the cuse of a “-pc-cz-nl general
meeting, any motion or proposition meutloned in any written
* request made for snoh meeting.
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B4 (Qﬁrﬁxr.—mniﬁm meetings—Sec. 26 (4)-(8).)

(4) Every meeting of a municipality shall, excent for rea-

Manicipsl meeting to - SOD8 10 be specified in the notice convening the

ba held at municipal meeting, he held in the building used as a
e ~ municipal office by such municipality.

(5) Every meeting shall, in the absence of Jocitlil the president

‘ _and vice-president, be presided over by such
elivery meocting how . s o ‘
presided over in the ~One of the councillors present as may be chosen
abge"lce of t“ég;’f;‘:t"t by the meeting to be chairman for the occasion,
. [t 3 . .

e and such chairman shall exereise thereat the
powers vested in the president by clause («) of sub-section (1) of
section 24.

(6) Every meeting shall be open to the public uvless the
eetine must o, Presiding authority deems any inquiry or.deli-
navily be open to the beration pending before the municipality such
ppbllc: - as should be held in private, and provided that -
the said authority may at any time cause any person to be removed
who interrupts the proceedings. «

(7) If in a City mnnicipality less than one-third, and in any
aNumber of sonneil. Other municipality less than one-half of the
lors required to form a  “whole number of councillors be present at a
Lo meeting at any time *from the beginning to the
end thereof, “the presiding authority shall adjourn the meeting to
such hour on the following or some other future day as he may
reasonably fix, and a notice of sugh adjournment shall be fixed up
in the municipal office, and the husiness which would have been
brought before the original meeting, had there been a quorum
thereat, shall be brought before the adjourned meeting and may
be disposed of at such meeting "or at any subsequent adjourn-
ment thereof whether there be a.quorum present or not.

(8) Except with the permission of the presiding authority,
o S S which permission shall not be given in the case
trausacted at meerings Of & motion or proposition to modify or cancel
el &"‘“):f“p't':m‘;‘“"'!'m any resolution within three months after the

{ passing thereof, no business shall be transacted
and na proposition shall be discussed at any general meeting unless
it has been mentioned in the notice convening such meeting, or, in
the vase of & specinl general meeting, in the written request for
such meeting.” The ovder in which any business that may be
transacted or any proposition that may be discussed at any meet-
ing in accordance with this sub-section, shall be hrought forward
at suph meeting, shall be determined by the presiding authority,
who in case it is proposed by any member to give priority to any
particnlar item of such business, or to any particular proposition, *

W



 (Cmar. TIL—Municipal meetings—Sec. 26 (9)-(13).) ~ 85

shall put the proposal to the meeting and be Fuided by the majo-
- rity of votes given for or against the proposal. -

(9) In every City municipality there shall be kept in English,
13Minutes of proceed. and, if the municipality so resolve, in the
iugs to be kept. “vernacular language also, and in every other
municipality there shall be kept in the vernacnlar language, and if
the municipulity so resolve in English, either in lien of or in ad-
dition to the vernacular, minutes of the names of the councillors
and of the Government officers, if any, present under the provi-
sions of sub-section (14), and of the proceedings at each general
meeting, in a book to be provided for this purpose, which shall

_be signed, as soon as practicable, by the presiding authority of
such meeting, and shall at #1l reasonable times be open to “inspec-
tion by any inhabitant of the municipal distriet. :

(10) All questions shall be decided by a majority of votes of

ANl questions to ve Phe councillors present and voting, the presid-
decided by a majority of  ing authority, save as provided in sub-section
votes. (z) of section 24, having a “second or casting
vote in all cases of equality of votes. Votes shall be taken and
results recorded in such manner as may be prescribed by rules in
that behalf for the time being in force under clause («) of section 46.

(11) Any general meeting may, with the consent of a majority

11 Adjownments of  Of the councillors present, be adjourned from
meetings. time to time 3 but no business shall be transac-
ted at any adjourned meeting orher than that left undisposed of at

the meeting from which the adjournment took place.

(12) No resolution of a munieipality shall be modified or ecan-
\6Moadifiontion and can.  Celled within three months after the passing
cellation of resolations. — thereof, except by a resolution supported by
ot less than one-half of the whole number of councillors, and
passed at a general meeting whereof notice shall have been given,
fulfilling the requirements of sub-section (3) and setting forth
fully the resolution which it is proposed to modify or cancel at
such meeting, and the motion or proposition for the modification
or eancellation of such resolution.

(13) Except for reasons which the presiding authority deems

g _ emergent, no business relating to any work
:,,,i"t'tff"‘f‘fe'f:'i“:,,l,’"“t'; which is being executed f:or the mumeipality
the Goverument Execn-  hy a Government Kxecutive Engineer, or to
;;Z:"];"I";L'}':el';:; Bdhee. 2‘)uny eduentional matter, shall be transacted at
: ~any meeting of a municipality unless, at least
fifteen days previous to such meeting, a letter has been addressed
1o the said Kxecutive Engineer or to the Educational Inspector of

g
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the district, informing him of the intention to transact such busi-
ness thereat, and of the motions or propositions to be brought
forward concerning such business. . ,

(14) («) The members of the Sani ary Board, %nd Execn-
G e Engineer, *Eaucat!nqnl Inspector and
offivers may nttend Deputy Sanitary Commissioner of a district,
meetiugs of municipa-  and the Civil Surgeon in a district when charg-
e ed with any of the duties of a Health Officer
therein, if not members of a municipality within the district, shall
have the right of veing present at any meeting of such munici-
pality, and, with the *consent of the municipality, each of them .~
may take part at such meeting in the discussion or consideration
of any question, on which, in virtue of the duties-of his office, he
considers his opinion or the information which he can supply will

be useful to such municipality :

*provided that the said officers shall not, unless tv'hey are
members of the municipality, be entitled to vote upon any such
questions. '

(&) If it shall appear to a municipality that the presence of
RO the Executive Kngineer, liducational Inspector,
Municipalities may s SRlits SR §
require the presence of Deputy Sanitary Commissioner or Civil Sur-
cerwiin of the said geon of or in the district, is desirable for the
officersat their meetings, i 2
' i purpose aforesaid at any future meeting of
such municipality, it shall be competent to such municipality, by
letter addressed to such officer not less than fifteen days previous
to the intended meeting, to require his presence thereat ; and the
said officer, unless prevented by sickness, or other reasonable
cause, shall be bound to attend such meeting :

provided that such officer on feceipt of such letter may, if
unable to be present himseif, instruct a Deputy or Assistant or
other competent subordinate as to his views, and may send him
to the meeting as his representative, instead of appearing thereat
in person. ‘ 4

~ *Conduct of business.—These regulations are founded upon repenled seotions of

u.m old Aet, wun's‘uch ulu-.‘rutgnnn and additions ns appeared desirable in order to present a
D!mple and intelligible bn-sl.ﬂ for the constrnetion of systems suitnble to the reqnire'me--u of
g,lher larvge or ait all'tmm.n-lpnlixius constitnted under vhis new Inw, Subject to tiese regula-
tious each miunicipalivy will be left free to frame its own rules for the conduct of husiness.

See the published volume of “Or's Model Rules and By-laws,” which are very
elaboiate and useful, §

L3

For fall information ax to the dnties and powers of a chuirman in regard to meeatings,
refer?ll("é muy be made to Pulgrave's Claivman’s  Hauwd-book. nud - Chaniver's Hind-book Jur
Public Meetings. L 2 .

1 Special General Meetings.—When call oblignfury.—

- “Clanse 2 of section 27 of Bom. Act I1 of 1884 lénves & preuidénc nodincretlmwnz"éo.
calling ® sveoial general meeting, when he receives a written requess of not less than one.

u
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*m‘i of ﬂlﬂul"ﬂ“\ 1 g rﬂ'wﬂ’. It‘l‘ Hm: corresponding
o oneelects within 7 dnys sfter
}Qﬂ,ﬂ@!ﬁ' the Couneil niny do vo.

m o this would be mimecessny

frgue’u’w]v-ivm‘of the 1¢

The Bombay Legislutuia pr L5 ] 2 ,
in thix Presiiency, when the kingunge of section 272 of om, Act TH of 1884 g0 clealy
jndicates that it i intended o myest conneiliors exeyeding in nunber one-fourth of the whole
with a right to require a general meeting to he ealled ind the ,Wd‘ﬁt.in.‘ directed to give

effect to every such requisition.” (G- R. 1924 of 3rd June 1891, Gen, Dep.)

# Under the Panjab Act, section 19 (2), the C. P. Kot, seotion 12 ~.(§) and the N -W. P
Act, section 27 (2), the rehnixition must be by ‘nov less than §6h.  The Madras Act roquirves
at least $th, and nnder mection 29 the requisition wust he made af least 6 doys previous to
the meeting, and no meeting, except in cases of urgeucy, can be held unless 3 clear days’
notice is given. f y i e e

Date to be fized by President.—Ou the qnestion heing raised whether the conncillor |
could ingist on n particular date for the specinl meeting, the Legnl ltem_mnbfn.nqer SipRi= 5 0
“2. It appears thnt the President npon whom is laid the duty of ealling the sperial
general meeting ix the proper authority to fix the duve of such a meeting under section 26 (2).

%3, Inappears that the only express limitation on his power to fix the date is that he
must give thres clear duys' notice under section 26 (3). Bat he would probably he held to
be ‘also impliedly hound to enll the meeting within a reasonable time according to th
cirenmstances of the case. »This is the zeneral rule where the time for performing a duty is
not specilied. A : A hai T

“4. Tt does not appear that any power has heen conferred on the Onnucihors to fia the
date of a special meeting by the Act,” (G. R. 2980 of 10th May 1907, G. D)

Megting not cailed by President not legal.—A dispensation of liability under contract
cannot be cffected by a mere resolution, iz

In order that n meeting of the Special General Committee of a District . Mu'ﬂcfpnlity
should be properly coustituted, it musi be called by the president under section 27 (2) of Act
of 1884. If not s ealled, the defect is not enre 1 by section 27 (17). (Now sec. 38 )  Assnm-
ing however thas that was a legal resolation; in as much as under section 63 of the Contract
Act there can be dispensation or remission only by means of a promise, that i8 an avreement
or contract, the resolurion was of no legal effect, since the provision of gec. 80, which requires
that such an agreement should be executed in a particular manner in writing and under seal,
had not been observed. "

Contract, not sealed, but for ewecuted consideration, is good.—Thongh a contract by a
Corporation wust ordinarily be made nnder seal, still, where there is that which is known ag
an executed considvration, an action will lie though this formality hns not been observed.
(Abaji Sitaram Modah v, The Lrimbak Municipativy, (1. L. R. (1903) 28th Bowm. 66.)

Note.~The latter part of this raling was disgented from in I. L. R. 27-A, 592 and 29
M. 360 noted sec. 40.

2 Notice of meetings.—Under the Euglish Act the notice of the meeting, signed by
the mayor, or if the meeting (specinl) is enlled by the councillors, by those members, kpecifying
the time and piace, and in ense of » xpecinl meeting also of the business to be transacted, shali
be fixed on the town hall. A separate snmmons to attend the meeling stating the business to
be trangacted is o be signed by the town clerk and served on every member of the eouncil,

Helid, that a vesolntion imposing # tax was not invaiid, although the notice convening
the meeting ot which such resolution was passed, did not specify the ohject of the meeting,
(The Swrar City Municipality vs. Ochhavram Jamnadas, 1. L. R, 21, Bom, 630). :

Signed by the President or Secretury.—Provision for this should have been made in this
snbsgections

. 8 Clear da.ys.—Momo. from the Remembwancer of Legnl Affairs. “The term ‘clear
days’ neans dass free and distinet both from that on which notive is given and from that on
which the action is to be taken, ‘ Both terminal dayvs are excluded. Maxwell on Interpreta.
tion of Statutes, 310.  The intention of the Legisluture being to interpose an interval free for
deliberation, the time exXpressed is essential to the carying out of that intention, and

" thevefore 10 consent on the part of the members served with notice, enn validate a notice
- which does not allw that interval.” Y A

1

. The ‘Avd‘y‘ocut‘e‘ neval states:—The above ‘inferpretation of ‘three clenr duys’ as
excluding both terminals is clearly right. 1also think it is right that the councillors conld
u&,ﬁy.o\?ﬁmﬁ}vsljﬂwq notice which did not allow this interval, as the provision seems to

T
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intended mainly Fir fko:bwmeﬂt dl ‘ﬂw"
1mnise 1899, Gen. Dep) :
Now ander mtwon £8(2) pro«mdind‘i d Mnﬂﬂmi k’a{y wmmmﬁﬂ are to bs deem.-d to
ave n ﬂu!y convened and held until the contr lVm'tﬂredg,

e Ti-e roling in Patvari F:fhaldcu ) : Town - lfunmp«h?y, 1891 P.J, 445,
which was based on section 27 (17), now ﬂ;mldd“ < not, rherefo:o apply.

Under the Engish Act the clear days nro lillvant before the meeting’ and are to
count “from the date of the )euvang” or delivering Iw post on the councillor of the notice.”

a)ﬁo’md'liotof tl'e m\mmlleu (G R 49250!

4 Notice shall be circulated.—See gection 154 as to manner of seryice. Under the

English Act it is ““shall be 1+ft or delivered by post in a vegistered levter ac the nsnal place of
abode of every member of the couucil 8 clear “dnye.at lense before the meeting.”

~ If a defendant alleges thak a tax is illega] huenuse of no notice of the m»ehng at which
it was imposed having heen served on all the councillors he must prove it. and in the absence
of such proof the Court will presnme that the municipality had unsed the reunlar procedure.

(Municipality of Sholapur v. Sholapur Spinning and Weaving Co. 1. L. R. (1895) 20 Bom. 782.)

See also now m;SS(

“A meeting (tmﬂer sec. 1, Vestries Act. 1818) of a public hodv is not a legal meeting
unless a notice to nttend is ser ved on all the members. Dobson vs.” Fussy, 9 L. J, (0. 8. ) C.
P.,72:7 Bing. 305. !

A public body entrusted with the peformance of a public duty cannot hold a valid
extraordinary meeting, except all the menmbers e gummoned who can be summoned, unless
the unsummoned menhers uie actnnliv present at the meeving. The proceedings at a meeting
at which any individual is vot present, who mivht have been snmmoned, and waog not, are
void, though the omission be necidental, or thouuh the individun! has given s general notice
that he wishes not to be sammoned. Rewx. vs. Langhorne, 6 N, and M., 203, 4-A, and K., 538.

Wiiere certain acts of a corporation are to be performed at a special meeting, »1l the :

_persons eutitled to be present must be snmmoned if within rummoning distance. The
omiskion to gnmmon any one gc enticled renders invalid the proceedings at such meeting in
his nbsence. On the party who supports the validity of snch proceeding in the absence of a
person who oughit to have been summoned, rests the onns of showing a sufficient cause why
such person wis not summoned, With one person abxent; who ought to have been sumrmoned,
even @ nuanimons decision of those present wonld be void. Smyth vs. Darby, 2 H.T.. ©., 789,

“RExtraordinary meetings being thus sumnioned unexpectedly, the notice oughn to
specify very eaveinlly and exnctly the oceasion of the summons, and all the business pumosed
to be transacted thevent, go a8 to cnll the attention of each member to the circumstunces.”
Brice on Ultra Vires, 840,

When a special meeting i requisite to do an aet which is hevond the competence of an
ordinary mevtmg, the court will require proof that a full and clear intimation was given that
the npuoml mwelmg would be enlled to eonsider snch wintier. In the absence of adequate
notice to the pariics entitled to atvend, the decision of those prenent wiil be deemed invalid,
Vule of Neath Brewery Co, in re. 21 L, J Ch, 688: 1 De, Gex. M. and G., 4217

Notice nt good wnless served on every counrillor.—Held, that the vrovisions of section 11,
(1) (Bom Acr. VI of 1873), a8 to notien of mevcting are not directory, but obligatory ; and
notice to all the councillors of the meeting, being n materinl part of the machinery provided
by th e Aet for imposing a Jegal tux, was a condition precedent to the validiry of that tax,
Cm\loq"mlb‘y the resolution was vot legal, and whether ganctioned or not by the Government,
it nlways retained its irherent defeut (Joalu Kalidas vs. The Dukor Z2own Mmumpultly,
L L R. 7 Bum. 399.)

§ posted up at the municipal office.—Where a me«tm;z was convened with.
ont ﬂw notice being 8o posted np, held that this fact. alone wonld not suffice to nulify the
procecdings at such mesting unless any one wak shown to have been prejudiced in consequence
of the owisxion,
6 clmiman of meeting to be elected when president and vice absent :—
R: section 24 (a), the president must. unless prevented, and by section 25 (a) the vioe-pl'uﬁi-
nt must, in the absence of the vresident and uniess prevented, preside.

This snb.section is saction 27 (6) of Bom, Act IT of 1884, re-enacted, and follows sec.
tion 30(1) of the Madras A&; the Jast cluuse clourly defines the power of the ¢huirman for
the time chosen,

If the apoointed Ohnirmm be not present at. tha honr fixed 'for the meeting, the

election plhi; subsiitute may be effected at once (u provided by the statatory riles for

the conduct of looal and school hoarde and hoards of ), and unhn otherwise

5
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. accordingly be left to ‘t}y diseretion of the meeting,

A iy > i T o i A S TR et T e -TT R TR R ke SR B T s
he retains the chair during that sitting although the apuointed Chairman may subsequent]
join the meeting. The moment to be taken for the election of an oum;:'ngl &Erﬁh:e:m’}

» 5 ] q 7 3
“Tt is undesirable, | héiwo’var’, that a meeting wh"ere‘::dﬂdM aud the Gocasion
is of special importance, should be called upon forthwith to fill up- %y cauged by
the absence of an appointed Chaicman, and the rule pm;m-ibe"dgbf{i the Companies Act, 1862,
to meet such an emergency, might generally be followed. This rules enacts that if there is
no regulnr Chairman of a sharehclders’ meeting, or ‘if he is not present within fifteen
minutes after the time appointed for holding the meeting, the members present shall choose
some one of their number to be Chairman.’  Palgrave’s Chairman’s Handbook p. 12,

Chosen Chairman :—Apparently this choice is to be made even if there be no
quornm, for otherwise there would, in the absence of the president and vfoa_-presiﬂ%np,. be no
presiding authority to adjourn a meeting at which there is no quorum, - Vide sub-section (7.)

7 Municipal meetings ordinarily open to public.—Under sec. 36 (e) of the
Bombay City Act, the decision to close a meeting to the public is to be by resolution of “a
R )

majority of the councillors present.” A
The Madras Act says, the public or any particular individual may be desived to withdraw’
and the reason for this must be recorded in the minute book. 8 :

+ Under the English Act neither the publi¢ nor burgesses nor representatives of the Progs
have any common law right to attend the meetings of the couneil, unlegs the couneil expressly
or impliedly consents to such attendance. (See Tenby Corporation v, Mason (1908) 1 Ch.

467 C. A.)

|
8 Quorum.—This is section 27 (4), Bom. Act I1 of 1884, somewhat altered. - b

Under the English Act the quorum, in the matter of making by-laws, must be jrds of
the council present. See notes to sub-gection (11). . o7

Under the Madras Act, the gnorum must be 4 or ird the whole whichever greater, and
the meeting must wait at least ¥ an hour before adjonrning. :

The Pnnjab Act, section 21, requires that the quornm be’ 8, or for a speecial meeting
4 the committee, and for an ordinary meeting such number as may be fixed by by-luws,
whichever greater. it

The C. P. Act requires } for a special meeting and for an ordinary meeting the quoram
is to be fixed by by-laws but shall not be less than 3. The N. W. P. Act is the: same without
any minimum., ¥

“The whole number of councillors”:—That is the number fixed under section 11 (a),
and not the number who may happen to be holding office at the time, ' This is the construction
which has been placed upon the comesponding provision in the English Act. :

Though under sec. 38 (3) the proceedings of a municipality are not invalidated by
reason of any vacancy, this will probably not obviate the necessity for the number present at
any meeting being that here prescribed.

See I. L. R. 2i, All 848, as teo the effect of non-compliance with these provisions on the
validity of acts. :

9 From the beginning to the end thereof.—If during a meeting there should e
less than the mumber required for a quornm, owing to a councillor or councillors leaving the
meeting, would any business transacted thereafter ‘be legal ? Under the Bombuy City Act,
the obligation to adjourn is only when the fact shall be brought to the notice of the presiding
authority, ;

Section 38 (2) provides that proceedings ave to be good and valid, “until the contrary
s proved.” 'I'his is copied from the Bowmbay City Act. Under that Act therefore it would
appear thatin order to vitiate proceedings condncted without a guorum, it would be necessary
to prove that the fact was bronght to the notice of the presiding autherity. Under the present
Act, however, the business could be held to be illegal, apparently, even where the presiding
authority did uot know there was not a guorum. A AT KB

“The maintenance of a quorum during the holding of a meeting in the first instance
devolves upon the Ohairman. . He is bound to ascertain that a quoram is preu:nt‘bd,fore he
E""it! the meeting to proceed to business; bat custom, after the sitting has commenced,

iys that duty om the members of the meeting at large. This is'the practice of the House of

~ Commong itself; though, for select committees, the House ndoptsa stricter method. The -

clerk of the committee is specially charged, whenever » quorum is not present, to bring that
fuct to the attention ;g, t?he Ch{drm&n, ‘who is ‘tﬂiﬂ_l‘jﬂpqu to suspe lm proceed ed in ; 9f ‘t,he
ttee until a quoram be present, or to adjourm the committee to some future day. This
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90  (Caae. 11L.—Adjournments-Minutes—Sec. 26.)
alntion be'| - wdopted, coupled with the limitation provided for the School
%‘fmm‘:ﬁ me%m ‘of five miriutes as a period of grace for the
le re-nssembly of a quornm before its presence is officially declared.”—Palgrave’s Chair-
A S, o AT BT P e ek
Tt should be observed that the notice of the adjenrned meeting veed mot be given t0
each comncillor as in the case ofmamwm&a zmqubmm-@). g‘ _
10 Presiding authority.—When thers is not a quoram present at an original meet-
ing of conncillors, it is the@!:,t:l the .p::bidinﬁ'.'i_dﬁhoﬁ:y. unid::- gackion ‘p’?mrzi) ?{nBuz:q

Act II of 1884, to adjonrn the meeting. Having thus ndjonrned the meating, the presiding
authority is, in my gin on, in this matter funclus ofiicio, so that he cannat, after the adjonrn-
ment, alter his dee , whether upon a requisition of councillors or otherwise. I the day

and lour fixed for an adjourned meeiing arve inconvenient, the proper course is for the coun-

cillors to assemble at the time fixed and at once to vote a furvher adjournment under clause
(8)" (now 26 (iii). (G R. 1924 of 3rd Jnne.1897, Gen. Dep.) §

11 Or at any subsequent adjournment thereof —These words finally settle the
point dgpumndin . R. 4021 of 27th Nov. 1889, Gen. Dep. )

‘When an original meeting has once been adjonrned for want of a quoram, then that
character of the subsequent meeting is changed, and is complete without a quornm, and the
meeting becomes gualified to act in regard to the business left iindisposed of, as if it were
a full gnorum, and max thevenfter make its own arrangements as to adjournments and the
like under section 27 (8), as a meeting fully qualified with reference to that pnrticular business.
In like manuer is a subsequent adjonrnment of such meeting qualified.

- If the mastter is one which is only bronght up as an amendment to a substantive pro-
position, it is nob & subject which was finally disposed of at. that meeting, and therefore its
re-consideration at a meeting 88 a substantive proposition within the period allowed by the
section was pérmissible. (See 1. L. R. 87, Cal. 44.) . .

12 “Except with the permission of the presiding anthority "—These words
govern the rest of the clause, and therefore; though the particulnr business was not mentioned
in thie notice convening the meeting, a resolution such ss the imposition of house tax, pnssed
g; thnéa%u)ehing was held not to be illegal. (The Surat Municipality vs. Ochhavram, 21

om.

Again at aw ordinary general meeting of a District Municipality any matter whether on
the agenda paper or not can be transacted with the permission of the presiding anthority and
that permission may be either tacitly or expressly giveun. (Hiralal vs. the Thana Municipality,
1891, P. J. 84).

Under the Bombay City Act at least 4ths and not less than 15 of the councillors preseut
must assent.

13 Minutes.—See Orr’s Model Rule 36 for a “ Form of Minutes.”

The record of proceedings of municipal committees are * pnblic documents” within
the meaning of section 74 of the Indian Evidence Act, 1872, and under sectien 78 of that Act
are proved by a eopy of such proceedings, certified by the legnal keeper théreof, or by a printed
book vurporting to be published by the authority of the committee.

"I.f proceadings ave minuted in accordance with this sub.section, they are to be held good
and valid until the contrary is proved. Sec. 38 (2).

. The Panjab Act also requires copy of minutes to be sent to the Depnty Commissioner
within 8 days. The C, P. Act says within 6 days, and the N, W. P, Act says 10 days, -

. Minutes of Proceedings.—* The vrecise form in which the minutes of a Board shiould be
kept, and whether letters and other doouments should be placed thereon, or entered npon
detached nppendices, are matters which may be left to indiwidual experience, so loug
an an ute method of arrangement and of cross.referonce be provided. The entries
Pﬂﬂﬁd' due record of procedure are as follows :—Resolutions in the precise form
in which they were put from the chair; every question proposed or put from. the
chair, whether withdenwn, negatived, or superseded; the names of those who wvoted,
together with the number of the votes given upon each division; the names also of those
present at each division who, if usage ko permit, took part in the debate, but abstained from
voting ; Chairman’s decisions, upon matters of order, and statements of their opinion regavding
practice or procedure ; the day and hour upin which a postvoned or adjonrned proceeding is
~ to be considered. If a svecial form of notice of business involying the appointment or dis-
missal of officers, or other important mutter, is prescribed, the fact that such notice has been
given shoald hmo{&-% Indexes also to the miuutes and appendices ---h'““-“.;"_‘_'p"”"' "
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ely for the ratification of the record. No discussion can nccord-
1g the policy enforced by the mim}te}'; far less oan general
mendment be moved to that motion. P&lér,_nas Chairman’s

formal proceeding ;
. ingly be raised thereon regardi
- debate be allowed ; nor can any
Handbook p. 17. A MG ! ol 2 R X :
“ Reg. v. York, Mayor.—In the case of meetings of publie bo s “confirm’ i8 commonly
used in the sense of ‘ to verify.” Per Lord Campbell, C, J.:—To confirm the minutes of a
meeting means not to give them force, but to declave them accnrate. (I. E. and B,, 588, at
page 594.)”  Chamber's Hundbook of Public Meetings, p. 106, See Orr’s Model Rules 4 and 5,

14 Inspection.—This follows the Panjab and C. P. Acts, which however, add and
“ without charga.” i

Under the Bombay City Act they Qm open to “any councillor free of charge, and to
any other person on payment of a fee of 8 annas.” ¥

Under the Madras Act, the inspection is limited to “amy person who pays any tax
under the Act,” and copies of the minutes are to be sent to the Revenue officer for publication
in the District Gazette in Euglish and in the vernacular within 3 days after the meeting.

Under the English Act, the minutes are open to the inspection of a burgess at any
reasonable time during the ordinary hours of business on payment of 1 shilling and he may
make a copy thereof or take an extract therefrom, and this also applies to minates of com-
mittees which have been submitted to the council for approval. Y 3

Obstruction to inspection is punishable on summary conviction, ¢

As to the right of » member of & corporation to inspect the books, ses 'the principles
disenssed in Bank of Bombay v. Sulleman Somgji (1908) 10 Bom, L. R. 636; 18 Mad. L. J, 355.

The books of a corporation are, as a general rule, open to the inspection of the
corporators only (in proper cases the right of inspection may be exercised hy an acoountant
appointed by the persous entitled to inspect. Norey v. Keep (1909) 1 Ch, 561) for corporate
purposes (Finch v. Ely 2 Man, Ry. (K.B.) 127 at p. 129 ; R. v. Southwold Corporation 97 L., T.
431; R.v. Bradford an Avon R. Dist. Council (1908) 99 L. T, ‘

But neither individual member nor a number of members of a corporation are entitled
to demand a general inspection of .the muniments, deeds, hooks and documents belonging to
the corporation as a whole, unless it can be shown that snch inspection is required in connee-
tion with some definite and particular matter in dispnte between the meémberg themselves or
between the corporation on the one hand and individual members on the other. The Court
will, not order an inspection on general charges, or merely for the parposes of discovering
whether charges can be made. R.v. Merchant Tailors Co.2 B. Ad., 115; Bank of Bombay
v. Sulleman Somji (1908) L, R. 85 Ind. Appl. 130.

Enforcement of vight to inspect.—A private right in a member to persue and take copies
of a book of a corporation may be enforced by injunction restraining the eorporation from
continuing to refuse to comply with such right, or by an action of mandamus or for a
mandatory injunction divected to the corporation to comply with sueh right. In such a case
the Conrt has ne jurisdietion to inquire into the motives of the applicant. Devies v. Gas Light
& COoke Co. (1909) 1 Th,, 708 C. A. ; Noray v. Keep (1909) 1 Oh., 561).

Furnishing copies and charging copying feecs, see notes to section 46 (¢).

Inhabitant.—-See note 7, section 11.

15 Second or casting vote.—When the presiding autliority has a vote, he shonld give
that vote before declaring the number of votes for and against a motion, and then in ease of
an equality of votes, he shonld give his casting votge.

Under the English Act he may give a conditional casting vote to operate in the event :
of the voting being equal (Bland v. Buchanan (1901) 2 K, B. 75).

if ﬁhe“, presiding authority has not a casting vote and tilere is an equality of votes it
wonld seem that the ancient rule of the Houses of Lords * that the non-content Lords *have
it shonld prevail and the motion must be held to be lost. Bat see Orr's Model Rule 29,

16 mq\rd of votes.—By section 27 (15) of tha old Act, the names of the votevs for or
against any resolution were to be recorded in the minutes only if any member so desired. Now
vhe results of all voting are to be recorded as may he prescribed by rules. = This disposed of the
various diffieult points discussed in G. R. 2385 of 7th June 1899, and leaves it"to each muni.
cipality by its 1ules to prescribe whether the voting is to be open or by ballot secretly.

 'The usual conrse is for the presiding authority to count the votes for and against each
provosition and declare which is in the majority or whether there is an equality.
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Wﬁmn 2’7 o(«inow: ameal“:g to procesd with bnsineas, nntmthutn ding a quornm

it p v.,.i;rone inlhnoo only, viz,, when the m«unua.l meeting was adjorrned for want of
a qno;-nm. cm‘mms ‘est extlusio alterius. “ The intention of the levislatiure appears to 1
me to have been this—Business which has after special ndjournment for the purpose, failed a
second time to attract a guoram, is presumably of so little interest and importance or so un-
likely to meet with opitoiihon, that a farther adjournment is nnnecessary and dispensed with,

% Bat husiness ‘which has at the last meeting attracted a quornm, is evidently entitled
to more consideration and fuller discussion, and therefore, if at the adjomrned meeting the
quorn | to be present, it is attributable to accident rather than to indifference, and the
wmeeting must be again adjourned. (G. R. 3554 of 29 Angust 1889.)

The iollowmz opinion of the La;zal Remembrancer, though given nnder clause (4) of the
old Act (correspouding to sub-sec. 7, is no longer applicable to that sub-sec., muy be applied
to this sub-sec. (11), mutatis mutandis :—

“Itis not, in my oplmon :llognl to adjourn a meeting, under clanse (4) to #ome hour
of the same dty. No donbt ‘adjourn’ in its etymologicn]l meaning, implies a putting off from
one day to another, * Adgoumamanmm est, ad diem dicere, sew diem dave (An ud_]oumment is
to appuim'. a day, or to give a day)’ (Wharton’s Law Lexicon, tit. ‘Adjonrnment’). “But: the
word is now ordinarily used for suspending business for any period, however long or short.
Webster defines it to mean : “ to suspend business for a time, as from one day to another or
for a longer period or indefinitely ; nsnally, to suspend imsiness as of Legislatures and Conrts
for repose or refreshment.  So the House of Lords frequently ‘adjonrns during pleasure,
which means that the Lord Chancellor may cause business to pmceed at any hour within the
day on which such ad;oumnwnb takes place, but nsnge has fixed 5 o’clock p. M. as the time. for
resuming after an adjonrnment “during pl-asure’ (Wharton’s Law Lexicon, tit. ‘Adjourn-
ment’). (G. R. 1924 of 8vd June 1897, Gen. Den.) : »

18 Cancelling &c., resolutions.—This is tnken from Madras Act IV of 1884, sec.
30 (6). 18 and 19 Victoria, Chapter 120, sec. 57, contains very similar provigions.

% Bodies invested with special powers are generally restrained by their constating
instruments from a tmprlcmus or factious exercise of their power of revocation. 18 and 19
Vlétorm, Chapter 120, section 57, is an instance of this,

The sub-section more clearly defines the condition nnder which a prouonal to modify
a resolution passed within three months may be entertained and adopted.

By sub-section (8) the presiding anthoritv cannot permit snch a motion or prupomhon
being made unlass certain conditions arve complied with. The object is to prevent eapricious
elmngel of policy and to secure coutinuity.

A rule requiring a majority of more than § the total number of councillors would
appear to be invalid.

19 Notice to Government Officers,—Sub-sec. (13) is sec. 27 (14) of Bom. II of
1884, re-enacted. See note to sub-sec, (8).

T'he necessity for giving fifteen days notice in a1l cases, however trivia!, was considered
by the Special Committee, bat no alteration in the law was thought necessurv. Tt was also -
Meltad\* it should be left to the presiding anthority to decide when a notice was really
necessary, that if these Government officers afterwards took objection to the business
fransacted they should have the power to ask for a reconsideration, ‘I'bis also was not
adopted.

| Ezecutive Engineer.—See Appendix G. Part 11,

1 The Executive Engineer should assist municipalities in the execution of smaller works
whenever he can do so without prejudice to his other duties; but Government officers ennnot
he allowed to receive remuneration other than their authorised pay and allowavces. (G R.
No. 630-1399, July 11th, 1866.)

L Educ nal matter.—he term is not defined in the Act, nnd this provmon that
no buginess relating to any educarionul mattér can be transacted without notice bexug given.
to the Edncat:omd Depa.rtmeut necessitates such notice being issued every time a Committee

Skl 3 dd
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‘maets. : It was said that ﬂﬁi was rather absurd in pebfy l:me oamu of no lmporl;anoe and so

the snbjeot WS of a eontroversml

it was suggested that notxoe ahonld be required only i
nature, i i ’

21 GovmmentMcm towttcnd meotingl ag;'r}ioée qlunm (et) and (b) are
reproduction of lec. 28 of Bom. Act IT of 1884, thh the exeeptmn oi the first 6 worda which
are new.

This sub-eection also nnphen to committee meetings (sed 84 (1) )
“These, officors are generally nominated members of the mmshipulity at the hnzm-

“station. When they are &uch, they will be served with the nsual uotice of meeting to be given

all members under sec, 27 and rules thereunder, and then no special nofice will be necessary.

By Bombay Act IX of 1862, the Executive Engmeer when tra.vellmg in the districts of
which he has executive chargé conld " take vart in the prooeedmga of any muuicipal bodies
gitnated thevein, and assist them with his urofe-ssumul opinion and advice. The smme raling
applies to the Civil Surgeon.—G. R. No. 1933, December 12th, 1862,

Travelling allowance.—Officers vequired to nttend meetings of municipal or Lnoal Bonrdi
cannob be allowed travelling allowances. When an officer of the Kdueational Department
has to travel to a place where he has to attend a meeting of the municipnl or Loeal Board in
addition to discharging inspection or other duties pertaining to his office, he can draw the
T. A. admissible to him under the rules, (G. R. 3220 of lst May 1889, Rev. Dep HLCAR L 2395
of 20th June ; and 3338 of 2nd September 1889.)

22 Consent.—This will have to be given by a resolution dnly voted for and passed, To
avoid this waste of time of a municipality, it was suggested, the consent shounld be that of the
presiding anthority, But this was not adopted.

23 Govt. Officers not to move proposals.—This would seem to imply that these
officers have no right to move a formal proposition unless they are members of the munici-
pality. 1In these circnmstances if they wish to make any proposition they should cause the
same to be formally put by one of the members. (G.R. No. 2282 of 19th June 1885, Gen.
Dep.)

26-A, A Municipal Commissioner shall have the same right

; 2 of being present at a meeting of the munici-

Yight of Municipal . o : s gt s
Commissioner to be pﬂllty and of taklng' pﬁ:l't mn the, discussion
present nnd to' spenk at  thereat as a councillor and with the consent of
municipal meetings, 5 TG & g i

= a majority of the councillors present, ascertained

by a show of hands, without discussion, may at any time make a

statement or explanation of facts, but he shall not be at liberty to
vote upon, or to make any proposition at such meeting.

Origin of section.—This was inserted by section 9 of the Amendmg Act of 1914

and is taken from section 36 (t) of the Bombay City Acr. “This provision, it is believed, mll
conduct to harniony in the relations between the municipality and their chief executive officer.”

It was objected that, if the Municipal Commissioner were present, coungillors wonld be
loath to criticise any actions of his which might be open to criticiem, bat it was nrged that if
this were so it were best in the interests of all that the Mnuicipal Commissioner should be
vresent to give his explanation and perhaps remove any misunderstanding.

It was then suggested that power should be given to the municipality to exclude him
from the meeting under circnmstances where by a mujority of # of its members this
was considered desirable; hut after some discussion this proposal was lost.

(2) Committees.!

'27. (1) Tn every municipality there shall be a committee
called the managing committee, consisting of
such number of councillors not exceedmg nine
or less than fnur, as may have been elected for« period noti exceed-
ing one ;yeur, n swcordance with rules under clause fu) of sec-
tion 46 : 2B o i it

* Managing Comminteen.
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spwnaedmg; any mmpln_mm where thers is a
Gbamhen aoi Oouﬁneroe, such Gimm .;shall if the ‘Governor in

Po .:o! umg. (2) The mapagmg committee shall
Omm- : m ‘ lub]ecb _

(i) to any limitations prescribed by the mumclp.uhty specially
in this behalf and generally by rules ma,de urider clause
- («) of section 46, and *.

(ﬁ) to the provisions of chapter XIIT and chapter XIII-A,
exercise all the powers of the municipality :

pi'owded‘tha.b no managing coinmittee shall exercise—

(«) any powers in connection with any school or educational
- institution in respect of which a committee is appointed
under section 28, or

~ (b) any powers with which any committee appomted under
gection 29 is vested.

1 Committees.—The statutory provisions dealing with the constitution and functions
of Mauicipal Comwittees have been systematically re-arvanged and considerably amplifiad.

The Government of India vetoed the proposal that members of eommittees might, in
certain cases, receive fees, like the Stunding Committee in Bombay and the megmbers of the

Port I'rusts.

A committee cannot delegate its power to a sub-committee nor to any of its members.
(Soec‘onv Ward (1877) 2 C. P. D. 255, €. A.)

2 lun.ging Committee.—The maximum number of members has been prescribed
in order to prevent Managing Committees from being inconveniantly large.

This is a reversion to the nolicy of the Act of 1850 and has been adopted after fall
co"mdenno-, as it was considered essential for the purposes of municipal administration,
especially in all but the smaller municipalities, that the muitifarious duties and exteusive

of such podies should be penformed and exercised by a small strong committee, even
t,houg'h the President or Chief Officer is the motive power for carrying on the work.

© This Committee corresponds to the Standing Committee of the Bombay Corporation,
3 of the counclilors of which ave appointed by Government,

3 chlmbﬂ.‘ of Commerce.—The Bill s introduced resenved t6 Governmant a general
power of appointment of counc: sillors to the Managing Committee, to the namber of one-half,
but this 1 wnthdcaw:l and the power is now restricted to towns where there is a Ol.smber
of Commaroe so far to Karachi alona) and then also to allow the election by such Chamber
of one oonnm}ior only.

Obijection was taken to the power thus given to Chambers to elect a member to the
Managing Committee direct, and it wus proposed that instead Government might appoint
a member on the recmnmendan(m of the Chamber, It wuas wrged that no where in this
country was an outside body like a Chamber of Commerce allowed to elect members direct
tothe Managing Committee, and the right now given was novel and objectionahle. The
majority of the Legislative Conncil however over-rnled this objection,

m; Governor in Council. —This in Sind means the Commissioner in Bind (sec, 3 (8)



(Cuar. 1L.—School und other Committees—Sec. 28-30.) 9

- 28. The municipality may appoint, subject to snch limita-
o B e i&ioi& as are prescribed by ‘the rules for the
; " time being in foree under section 46 and
subject also to the proviso contained in section 58, a committee
consisting of such councillors as they think fit, for managing all
or any primary or other schools vested in or maintained by the
municipality, or for conducting the business of the municipality
in respect of any educational institutions aided by the munici-
pality. :

1 School Committee.—This emphasises the importance of the municipality’s duties
in regard to education. ‘

The appointment of a school committee was purposely left discretional. as it was consi-
dered that having regard to the very divers circnmstances of municipalities it was desirable to
have some elastivity in these provisions. i

Under the Bombay City Act, Government appoint the 4 councillors who form & of

the school committee.
29. Subject to the limitations prescribed by the rules afore-
Other executive com.  8aid, the municipality may appoint for a period
mittees. not exceeding one year, any such committee or
such or so many committees consisting of such councillors as they
think fit for any purpose or respectively for any of the purposes,
other than those specified in section 28, for which a managing
committee may, under section 27, exercise the powers of a mum-
cipality, and may invest each committee so appointed with such
of the said powers as may be necessary or expedient for the
fulfiiment of the purpose for which iv is appointed. ‘
Other Committees.—This re-enacts the powers of a municipality under the old Act,

sec. 27 (10) to delegate their functions to eommittees. This section was added to provide for
the apvointment of Special Administrative Committees for other than educational purposes.

The C. P. Act gives power to form sub-committees for one or move wards.

See section 46 (a) which provides for rules being made for reguluting the delegation of
any of the powers or duties of a municipality to committees. This gshows that manigipulities
are not expected to tie themselves down by rules in soch a way as to oblige themselves to
delegate any particular set of powers to any set of councillors.  The rules are not required tc
delegate the powers and dusies but to regulate the municipaiity in delegating. (See note to
section 46.) .

Cominittees ave delegates of the powers and duties of the municipality and ave intended
to exercise their discretion as a dirvecting body, not to perform ministerial functions, with
personal respousibility attuching, as in the case of the President.

The functions of the President are executive, those of the committees and their chair.
man, deliberative.

Provision for discontinuance or alteration of the constitution of these committees is not

made here as in section 30.
30. The municipality may from time to time, appoint such
Consultative commit- OF 80 many other committees consisting of such
ook, : councillors as they think fit, and may refer
to such committees for enquiry and report, or for opinion, such
special subjects relating to the vurposes of this Act as the munici-
. pality shalf think fit, and may at any time discontinue, or alter
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N‘otmthnta‘nding anyﬂlinﬁ/ eontamed in thls Acb it sha,ll
‘b@ Jawful for the municipality f&

szh’ ;m‘nclllorr Obher tlme’ hy a resolution supported by not less than
serve on m...m,ﬁe‘ff y ~ one-half of the whole number of councillors to

appoint, as members of any commitfes under
sectlm;s 28 29 or 30, any persons of either sex, who are not conn-
cillors, but who may in the opinion of such municipality possess
speclal qualifications for serving on such committee : provided
that the number of persons so appomted on any committee shall
" not exceed one-third of the total number of the” members of such
- committee.

- All the provisions of this Act relating to the duties, powers,

Duties, &, of such liabilities, dlsquahﬁcahons and disabilities of
persors. councillors shall, save as regards the disquali-
fication on the ground of sex, be apphcab]e so far as may bhe to
such persons. “

Outsiders on committees.—This embodies a suggestion that the services of loeal
experts or specialists, who wiay be unwilling to undertake all the duties and responsibilities of
councillors, should not neresmrlly be lost to the municipality, but might be mnde available
on Special Committees in conmection with licensed schiools and other subjects. ‘I'he Honour-
able Mr. Lely remarks “There is plenty of precedent for snch a proposal. In England the
Mayor and Aldermen may be chosen from the geneinl body of citizens, though as a fact they
very seldom are. It isto the continent that we must ¢ lneﬂy look for examples, and so far
as 1 can gut:'her from a study of My, Albert Shaw's book ‘municipal Government in conti-
nental Europe’ much of the brilliant success of the Freuch and German and other munici-
palities is due to their utilising with open hands the help of «1l the best men in the locality,
whether in the council or not. In Paris the committee for enquiring into sanitary dwellings
is composed of well- known wvhysicians, architects, engineers and other _qualified outsiders.
Their Health Department, their poor law, their municipal pawnshops, ate managed by able
and public- -spirited personsmany of whom sre not in the regular municipal groove ; 1. e., are
not councillors, and who combine voluntary action with the authority of law. Even the
Municipal School Boards in France are nominated by the Town Council usnally but not
necossarily from its own membership. ”. (Shaw, page 290.)

“The municipality is not so much one self-contained agency as a nucleus of agencies. *

Griids will be observed that the section s so worded that no_person need be debarred by
reason x from serving on such committees.

89 A vacancy occurring in a managing committee shal] as
soon as possible, and a wacancy occuring in
_any other committee may be filled up- by the
election of a member from among the general
body of councillors subject to the same provisions as those under
which the member whose place is to be filled up, was elected. A
councillor sha.ll be a_hglble at any time for re-election as a member

Casual vacancies—re-
eligibility
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» the end of the meeting.

(Cuap. IIL—Chairman-Pracedure at meetings—Sec. 33-34.) - 97

) BT The president or vice-president, if appointed a
When chajrman to be  member of any committee, shall be ewx-officio
ea-officio. - chairman thereof. . = 1 -
When no esoficio _ (2) The municipality may appoint a chairman
chairman, municipality for every committee of which there is no ea-
may #ppoint (chairman. ., ginio chairman, |

" (8) Every committee, of which there is an ea-officio chair-
When esoficio or Ian or a chairman appointed by the munici-
:ﬁfﬁiﬁﬁﬁ'ﬂﬁ;% does  pality, shall, at each meeting which such chair-
mittee may appoint man does not ‘attend as chairman, appoint from
chairman of meeting.  jtg members a chairman for such meeting.

(4) Every committee, of which there is no ea-oficio chair-

Igthere is wo cheir-  man or chairman appointed by the municipality,
man, ex-officio or Aap- N ' v s .
pointed by the munici- shall appoint from time to time its own chairman

pnlity, committee may "
appoint chairman, from among its own members.

34. (1) The provisions of sub-sections (4), (9), (10) and (14)
. of section 26 shall be complied with in ali

Procedure at meetings. . . . .
roceedings of commirtees as if meetings of
committees were included in all references to meetings of a
municipality contained in those provisions, and as if for the word
* municipality,” where it occurs in the proviso to clause (@) of
sub-section (14) of 26, there were substituted the word ““ committee.”

"Provided that, notwithstanding anything to the contrary
contained in sub-section (9) of section 26, committees may record
their proceedings either in English or in the vernacular language,
a8 they may think fit.

(2) Committees may meet and adjourn as they think proper,
Committee may meet. DUt the chairman of the committee may, when-
when they think proper.  gyer he thinks fit, and shall, upon the written
request of the president of the municipality or of not less than
two members of a committee, call a special meeting of such

committee,
(8) No business shall be transacted at any committee meeting

Number of members
vequired to form a quo. Uniess more than one-half of the members of

ingas ommitteemeet-  the gommittee be present thereat.

1 Proviso.—This was inserted by section 11 of the Amending Bill of 1914, The Bill
‘proposed adding after ‘proceedigs’ tlhe words “other than their decisions,” but these were
omitted, , ‘

2 Sub-gection (3).—This is taken from thelatter } of section 27 (13) of the old Act,
with this importans difference that, whereas formerly the minimum for a quornm was 3rds of
the members of the committee, it is now only 4. ‘ i

- Under the Bombay City Act, jrds of the members must be prosent;from the beginning to
i ; AT Kk
S
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g
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98 (Cuar. THL—Procedure by cireular—See, 35.)

P

85, (1) Notwithstanding anything contained in the preced-
 * Provedure by cireulnr.

ing section the chairman of the committee,
S SR whenever it appears to him unnecessary to con-
vene a meeting, may, instead of so duing, circulate a written pro-
position of his own, or of any other member of the committee, or
of any executive officer of the municipality, for t*le observations
and votes of the members of the committee. .

?2) ‘Previous to circulating any such proposition as aforesaid,
Propositions when to the chairman may, if he thinks fit, and, if the
be sent to Governmeut business to which it relates is of the nature.
officers for yemarks.  gegeribed in sub-section (13) of section 26, shall

obtain thereupon the remarks, if any, which any Government
officer, not a councillor, whose presence the municipality would be

entitled to require under the provisions of clause (6) of sub-section
(14) of section 26, desires to record.

(3) . The decision on any proposition so circulated shall be in
" Desisions how to be Accordance with the majority of votes of the
taken on propositions members of the.committee who vote upon it,
] unless a special meeting is convened to consi-

der the said proposition.

(4) Every decision arrived at by the committee under this
section shall be recorded in the minute-book

e Rl kept under sub-section (9) of section 26.

(5) Notwithstanding anything in this Act contained the
*Procedure by civealar __OMMissioner may by notification authorise
whenapplicable toother  the adoption by any municipality specified in
e g by such notification not being a City Municipality,

‘of the procedure prescribed by this section, for the disposal of any

business, whenever the president of such municipality may deem
it unnecessary to convene a general meeting for the purpose of
such business.

1 of section.—This section is a re-enactment of sec. 20 "of the old Act, with

this exception that whereas the old section applied this procedure by civeilar to all meetings,
it is now restricted ordinarily to committes meetings only, and only extroordinarily under sub-

mﬂo (5) (which is uew) to meetings of the smaller municipalities, not being City Muni-
: .dnlt;pl.

7

2 Commissioner. ~This has been substituted for *Governor-in-Council’ by the
Bom. Act III of 1915. ‘

3 Procedure by circular.—Under the old Act it was ruled by G. R. 4619 of 20th

: . June 1886, Rev. Dep. and 3554 of 20th Aug. 1889, Gen. Dep., that an official president could
 being forward propositions at a meeting and also second propositions.

If on'the proposition or statement so cirenlated one-fourth or more of the menmibers write
endorsements reguesting a specinl meeting to be ealled to consider the subject, the President
is bonnd to call the special meeting under sec, 26 (2) : so also if, after the writfen proposition
is circulated, and hefore the votes of all have been taken one-fourth or more of the members

-send the President a written request to call a spectnl meeting, (G. K. 2486 of 16th July 1886,

Gen, Dep.)

v

¥
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36. (1) Every committee shall conform to any instrnctions
' 1Subérdination of com. VDAL May from time to time be given to them
' mittees to instructions by the municipality ; the municipality may, at
of municipality, - any time, call for any extract from any pro-
ceedings of any committee, and for any return, statement or
and compliance with  Account or report concerning or connected with
requisitions of munici- any matter with which any committee has been
it authorised or directed to deal, and every such
requisition shall, without unreasonable delay, be complied with by
the committee so called upon.

(2) Every order passed by a managing committee or by a

. committee appointed under section 28 or 29,

oorder subject to xe-  gther than orders under sub-section (3) of sec-

vigion and appeal, 5 A . i

tion 65, shall be subject to such revision, and

open to such appeal, as may be required or allowed in respect

thereof by any rules of the municipality for the time being in force
under section 46. ;

1 Origin of section.—The first part of sab-section (1) is taken from sec. 27 (10) of the
old Act; and the second part from sec, 65 of the Bombay City Act. :

2 Revision and appeal.—See Bom. Act VI of 1876, sec. 14 (2), (a), (3).

It was said that the provisions of this sub-section were far too general and that it was
a mistake not to limit more the right to appeal or revision. It was urged that the inefficiency
of many muuicipalities was due to a very considerable extent to the fact that the managi
committee’s orders are liable to be npset, and are in practise constautly upset by the gener
committee. Members of the former often vote for the right thing, when the matter is before
them on the minor committee, and then deliberately vote on the opposite side when the
question comes before the municipality, This is partionlarly the case when the guestiin is
one of the punishment or dismissal of inefficient subordinates. On the managing committee,
there is nsually more strength and the weak member dare not oppose, but when surrounded
by the many feeble mediocrities who have seats in the general committee he gives in, the
result being often deplorable. Tt was suggested that the crders of the managing committee
should not be reversible by the general committee on matters connected with subordinates,
except when they relate to the Chief Executive Officers, nor on any but special matters.

Omission of provision for appeal in sec. 46.—Section 46 no where provides for any appeal
on revision, Apparently this omission should be supplied by an amendment of that section,
See Orr’'s Model Rules 56 to 60,

Appeals & c. from orders of municipality.—The Act makes no provision for this, except
g0 far'as Chapter X1I, “ coutrol” may operate to this end. See note to section 173,

The Panjab Act allows an appeal in certain cuses from orders of a committee to an officer
appointed by Government. The words used are ‘ may appeal’ and adds *“ no such order shall |
be liable to be called in question otherwise than by such appeal.” Further that the order of
the appellite authority © shall be final.” See note td section 96.

It also provides (sec. 170) that if, in certain cases, the order is subject to appeal, and
an appenl has been institnted against it, all proceedings to enforce such order and all ‘prosecu-
tions for any breach thereof shall be suspended, pending decision of the appeal, and, if such
order is set aside on appenl, disobedience thereof shall not be deemed to be an offence.

Redress provided by Act must be resorted to before civil swit will lie.—iB_.y ,a.._'l'n_‘lq umio@1
the old Manicipal Act, Bom. 26 of 1850, ‘“all complaints agninst the municipality shall be
nddressed in the first instance to the municival Commissioners. Persons dissatisfied with
that decision, may, prefer an appeal to the Collector,” who may dlst{:xas it, or cnuse redress
to be afforded to the complainant; and in case of doubt the Collector “shall refer the matter

to the Commissioner; whose decision shall be final. s ;
~ A, having beeu given notice by the municipality to remove his hut, appealed to the
o Uolleptor, but l;gt'om the Oolhctor could give his decision, A filed hin suit in ‘the Civil Court,

i ¥ ; A e |



~ notion to he brought.

bond fide ;l:gnat thero was an encroachment, for the lower courts have found that there
was an e’nql’o?.&eiétft; and there is nothing to show want of bond fides ov irregularity in
issuing tha’v‘ngﬁ‘iasa s and ag plaintiff hnd not followed the course prescribed by the rules to

_ ebtain redress, it was not competent to him to bring this suit. 1t does not follow that if he

does not get redress in the way prescribed by the rules he will not succeed in an -action
which he will then institute. We are, however, bound by the rnles, and must satisfy our-

Civil suat will lie notwithstanding right of appeal.—The policy of Government being,
in pnrsnance of the principles of Local self-Government, to withdraw the official element
from the constitution of municipalities while at the same time taking better powers of control,
Bom. Act VI of 1873 took nway this right of appeal to the Collector and Commissioner, as
it recognised not only by sec. 86, the rights of parties to bring actions against a municipality
or any of its servanis for any act done under the Act, but it contained a new express provision

~ (sec. 97) that nothing in the Act should be held to bar any person from suing any munici-

vality in any Court for any loss or wrong occasioned to him by the said municipality, its
officers or gervants; and sec. 91 gave Government power to order a mumcipality to perform
any neglected work or duty. Sec. 96 provided that complaints against the stipendary establish.
ment should in the first instance be laid before the person primarily responsible for the
executive administration with right to appeal, in any ease in which the rules under sec, 14

~ allowed such appeal, to vhe President, or in town municipalities to the vice-president, In

city municipalities, if the President differed from the order, he should lay it before the
maunieipality ; in town muunicipalities the decision of the President or Vice was finul, Fuarther,

© it substitnted a rule under sec. 14 that  parties dissatisfied with the decision of the manuging

commitbee or of any sub-committee may prefer an appeal to the municipality whose decision
shall be final.” :

Plaintiff having sued the municipality for damages and for an injunction to restrain it
from stopping the supply of water to his house, the first Court allowed the claim, but the
Judge on appeal dismissed the suit, holding (foliowing the decision in Sokaram v. Municipality
of Kalyan) that the suit was premature, as the plaintiff had not availed himself of the remedy
prescribed in the rule above quoted. Held, reversing the decree, that, interpreting the inten-
tion of the Legislatare, the rule must be construed as permissive and not mandatory, It
referred to departmental procedure only and did not debar the instifution of the civil suit,

" (Vasudevacharyav The Municipality of Sholapur, I. L. R. (1898), 22 Bom. 384).

In pursnance of the aforesaid policy, Bom. Act IT of 1884, while introducing the element

~ of election into the constitution of municioalities, repealed the said sec. 14 and its rules, as

also sections 86, 96 and 97, and in substitation of the abolished ex-officio element, it provided
for greater powers of control. Sec. 97 was omitted as unnecessary, theve being nothing in
the Acts which would bav any aggrieved person’s ordinary remedy in the Civil Courts, and
sec. 86 was reprodiced in clearer langnage in gec, 48, Sec. 96 was not reprodiced, bus gome-

_whaton the lines of the old rules nuder repealed sac. 14, the new section 32 reguired munici-

paliti Aframe rules regnlating the condnct of their business, and this apparently inclnded
rules a8 to revision of, and appeals from orders of committees, &c., but no express provision
ou the sabject was made in the Act itself. This has, uowever, now been revived by this
sec. 36 (2) of the new Act. :

Civil swit barred only if right of appeal obligntory.-~Sec 1. L, R. 27 B. 403 note seo. 86
where it was held that in 7 Bom. H. C. (A. (. J.) 33 the words of the section were imperative

~“shall in the first instance,” but in 22 B. 384 the wording of the section was permissive, ag

it is in this section. The word is ‘may’ which is only directory, ‘

But if the suit is for an injunction, ns the Act provides a remedy, even thongh it is only
permissive the High Conrt will not geant the injunction except in very clear cases,

 No suit lies where right of uppeal given and det complained of not ultra viresi—A ‘muni.

oipality vefused (o refuud Rs. 129 customs duty paid by plaintill on certain goodson the

i rovide :

- vedress in questions which t aris anicipality of the powers
- conferred upon it ythgmw "‘3 /0! cier ‘ﬁ\ﬁliponéﬂt{ﬂ justice in the
 great majority of cases, and wonld avoid all unnecessary dey tion of the authority of the
municipal Commissioners, The plaintiff may iinve 4 rightfnl clain, bt e cannot at present
euforce it by Civil suit, as the rules apply in thie case. We have not now to consider whether
the municipality had power to issue the notices, and whether they issued them in the

~ selves that the preeedure &u-ascribed thus fails to give the proper redress before allowing an
ion J is is consistent wirth the judgement of Qucker. J., in Chima vs,
 The Magistrate of Khandesh.” (Sakaram vs, Chairman of the Municipality of Kalyan, (1870)
. %7 Bom.,, H.C. R, A.C.J.33). ; :



. the Depnty Commissioner against ovders passed under the rules.
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ground that plaintiff had exported them without verification as required by the rules made
under Panjab Act XT1I of 1884, section 154 (j). These rules also y‘fl’dvﬂ!ed for an appeal to
: the rules.  Plaintiff instend of appeal.
ing filed a suit in a 8. G4 Court for comvensation for refusal to refund. ?'N'!wyhnﬁ a8 plaintifi's
remedy was by appeal, the suit did not lie I L. R. 2 M. 362 snd 12 M. 105 at p. 108 followed
I.L. R. 13 M. 78 distingnished as there there was an unlawfal levy which is not alleged here,
but an unlawful refusal to refund.  The fact that the course of appeal is oneronsior incon.
venient ig no justification for bringing a suit.  (Municipal Committee of Umballa v. Mohender
Singh, 118 P. L. R. 1911 ; 38 P. R. 1911 97 P. W. R, 1911 ; 1911 9 Ind. Cas. 1800 )

Where Act makes tun appeal vnly remedy, no civil remedy, if appeal not made.—Sec. 152
- of the N..W. P. and Oudli Municipalities Act 1900 having provided that no prohibition, notice
or order, issned by a Munieipal Board under section 87 as to the erection or re-erection of a
building, was liable to be called in question otherwise than by means of an appeal under sec-
tion 152, and no such appeal having been made, the Civil Conrt could not interfere as the
order of the Board was not ultra vires. (See I. L, R. (1904) 26 All. 386, noted section 96,

In a case under Madras Forest Act, 1882. The Judges held— N

“Thus new powers are given to Government by the Forest Act from the exercise of
which individunls may receive irjury, and a special mode of redressing such injury is given
by the Act and special procedunre provided. If such special mode of redress and procedure
was not intended to exclude the jurisdiction of the ordinary Courts, most probably, a
declaration to that effect wonld be found in the Act. But the mode of redress given by the
Act is as suitable for the redress of the injury as the mode of redress in an ordinary action,
and is perhaps more suitable by reason of the natnre and extent of the inquiry thut may be
made in a fixed time, especially where claims may be nnmerous and speedy arcertainment of
clnims may be desirable. It is an established principle that when by an Act of the Legislatare
powers are given to any person for a public purpose from which an individual may receive
injury, if the mode of redressing the injury is pointed out by the statute, the jurisdictjon of
the ordinarvy Courts is ousted, and in case of injury, the party cannot proceed by action., See
The Governor and Company of the Cast Plate Manufactuvers v. Meredith (4 1. R, 794) ; Stevens
v. Jeacoke (11 Q. B., 731) ;, West v. Downman (L. R. 14 Ch. D., 111). pe At

In this case plaintiff sned in a Munsifi's Court to cancel the decision of a Forest Officer
confirmed by a District Judge under section 10 of the Madras Forest Act, 1882, and to recover
certain land, a claim to which had been rejected under the said section. Held that the Munsiff
had 1o jurisdiction to entertain the suit. (Ramchandra v. the Secretary of State for India in
Council, 1. L, R. 12 Madras, 105.) This was followed in (1911) 9 Ind. cases 1000, = See further
on this point note to section 86,

(8.) Delegation of powers to individuals,

'87.  Any powers or duties or executive functions which may
{ ; be exercised or performed hy or on behalf of
Powers, duaties and o s . "
fanctions may be dele. the municipality may be delegated, in accor-
gated to officers whose  dance with *rules to be made by the municipa-
R way s bl lity in this behalf, to the president or to the
vice-president, or to the chairman of the managing, school, or
other committee, or to one or more stipendiary or honour officers,
but without prejudice to any powers that may have been confer-
red on a Chief Officer in a City Municipality under Chapter XIII
or on any committee by or under sections 27, 28 or 29; and each
person, who exercises any power or performs any duty or fune-
tion so delegated, may be paid all expenses necessarily incurred
by him therein. - A

Provided that in a municipal distriet for which there is a
Manicipal Commissioner the powers or duties or executive fun-
ctions under this Act or under any rule or by-law made hereunder
conferred or imposed upon or vested in the Municipal Commis-
sioner shall not be delegated save as provided in section 186-M.

I~ ¥
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1 Delegation of powers, &c.--See on this subject G. R. 8202 of 30th_October 1889
whigh sets out an exhanustive opinion by the Legal Remembrancer under the provisions of the

old. . See Compilution of Government Standing Orders, pages 1193-1198.
~ Tlie Punjah Aect, sec. 189, treats rales and by-laws in the same way as fo publication,

objections, amendment, &e.

" The Decentralizntion Commigsion recommended that, munisipal conncils should ba able
to delegate any of their administrative "fnnotionf_%pdmﬁitteés, vyhiéh may include persons

y

not on the .coun_oil. T £ r 2. i
2 Delegation rales.— Under sec. 46 (a) and (b). ~See Orr’s Model Rule 65,
'3 Proviso.—This was inserted by sec. 12 of the Amending Act of 1914,
 (4.) Validity of Proceedings.

38. (1) No disqualification of, or defect in the election or

T d ; appointment of, any person acting as councillor,

o e, OT as the president or presiding authority of a

‘mittees not vitiated by general meeting or as chairman of a committee

disqualifications, &, of  appointed under this Act, shall be deemed to

ol vitiate any act or proceeding of the munici-

pality or of any such committee, as the case may be, in which

such person has taken part, whenever the “majority of persons,
parties to such act or proceeding, were entitled to act. -

 (2.) Until the contrary is proved, every meeting of the
S SR municipality or of a committee appointed
ings to be wood snd under this Act, in respect of the proceed-
yﬂlidf“ng“fhe comtrary  jnog whereof a minute has been made and
0. signed in accordance with this Act, shall be
deemed to have been duly convened and held, and all the mem-
bers of the meeting shall be deemed to have been duly qualified;
and where the proceedings are the proceedings of a committee,
such committee shall be deemed to have been duly constituted
and to have had the power to deal with the matters referred to
in the minute. ¥
(3.) During any vacancy in a municipality or committee
Vacavey not fo affect  the continuing councillors or members may act

munieipality’s 3
Pyl ty, as if no vacancy had occurred.

1 ?ﬂ"il of gection—This section embodies the principles of sec. 27, clauses (16) and
(17) of the old Act which are re-drafted and considerably amplified 5o as to afford fuller pro-
rection ingt the invalidation of proceedings for technical and other immatevial irregularities.
Sub-sestions (1), (2) and () are taken almost verbation from sections 52, 53, and 51, res-
pectively, of the Bom. City Act.

This would cover a cage in which a President, who had resigned as conncillor, was
re-appointed President on return from leave, without being re-appointed as conncillor.

2 Majority entitled to Act.—Under the old Act such proceedings, &c., could not
be called in question on the ground of such defect or disqualificntion ; now they are valid
“swhenever the mujority of persons, parties to such act or proceeding are entitled to act.”

y Hence if it be shown that the mnjority were not euntitled to act, a Civil Court will
grant an injunction to restrain the municipality from emrrying into effect such act or

proceeding, s
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% Parties to such act or proceeding.”—Does this refer to all the ecouncillors taking part
in the meeting, or only to those in favour of the resolution vegarding such act or proceeding ?
For instance, 12 councillors are present, at a wmeeting at which it is resolved by 7 votes to 5 to
carry out a certain act, &e. If 7 of the 12 are not entitled to sact by reason of some dis-
qualification or defect, the proceedings ave invalid, but if only 5 they are nov vitiated. If
however the b not entitled to act ave out of the 7 who voted for the resolution, it is clear
that there would not be & valid majority in favour of the act and so the act itself could not
have been. The apparent meaning is that so long as the disqualified are a minority
nmong those taking part in the proceedings there is no invalidity éven though the disqualified
prevouderate among those in favour of the act.

Suit against municipality for illegal acts.—* There appears to be no reason why a
regular suit such as wounld fall within Article 2 of Schedule 1T of Act XV of 1877, should not
be brought by any municipal tax-payer, who should call in question the legality of any act by
a municipality consisting 'of a majority of persons disqualified to vote as counciliors. Cf.
L.1.R.1 Al 269, 1. L. R, 8-B, 241; 11 Q. B..), 788. The limitation to such snit would be
90 days, but as the doing or omitting to do, the act alleged to be in pursuance of an ennctment
would be a continuing breach, the cause of actien would be one ‘arigsing de die in diem.”’
Queen v. Francis 21 L.J. Q. B. 804, ¥ ' ;

Article 2 of schedule II is as follows:—

For compensgation for doing, or for
omitting to do an act -alleged to be in
pursuance of any enactment in force for the g

90 days, E Time begins t0 ran from when tlie
time being in British India. b

act or omission takes place,

3 Until the contrary is proved.--Under the old Act, proceedings were not; vitiated
because of omission to wive formal notice of any meeting, or “forany other such mere
informality.” See cases referred to in nots 4 and 5, section 26 (3)., This is in accordance
with the English Act section 22 (6). !

Validity of other acts.—The Act contains no provision on this point in re;pect “of aots
of the municipality or its officers and servants other than councillors, but see note sec. 154.

(5.) Joint transactions with other bodies.
39. A municipality may from time to time—

(«) join with any other municipality or with any local

\Joint commities o P0Ards cantonment authority, sanita.r_y board,

two or more municipn- sanitary commlttee or committee a .pp;nted for

::33:801' other Tocal an area notified under Chapter XIV, or with

: more than one such municipality, board, autho-
rity or committee,

(¢) in appointing out of their respective bodies a joint
committee for any purpose in which they are  jointly
‘interested, and in appointing a chairman of such com-
mittee ; and g

(it) in delegating to any such committee power to frame
terms binding on each such body as to the construction
and future maintenance of any joint work, and any
power which might be exercised by either or any of
such bodies ; and WOEA, W

" (it) in framing and modifying rules for regulating the
~©  proceedings of any such committee relating to the pur-
‘ ~ pose for which the committee is appointed ; and
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':the sanct,mn of the ﬂovemm in Cmm-

i *(ir) em” ot
’Astumat for ,qm eil, «mbo an a _ Y ,“ent ‘with a municipality,
“"’“W cantonmgub authority or committec appointed

for an area notified as aforesaid, regardnng the levy of
~ octroi duty, whore’by t;:%édtro‘i ‘duties respectively levi-
able by the bodies so contracting. may be levied together
mstead of separately within the limits of the area .com-
~ prising the districts subject to the control of the said

I a.ny difference of opinion arises between local bodies acting
under this section, the decision thereupon of the ' Governor in
Council, or of such officer as he appoints in this behalf, shall be final.

e ﬂ'dilt Oouunittee- —This sectior is a reproductmn of sec. 31 of the old Act, with
the amptmn of chusa (b), which is new. The old section was taken from the C. P, Act,
sec. 18, =

pabli gc&trei.h-;;le;; nefobu;n 81 where power is given for the collection of octroi by one
ic ycm alf of others.

G.R. 41375 of 24th June 1908 G. D. sanctioned the division of octroi receipta betweeu the
munioipﬁl and eantonment anthorities of Karachi.

(6.) Contracts.

- 40. (1) Every municipality shall be competent, subject to
\Compotency of the restriction contained in sub- secbmn (2), to
municipality to lease, lease, sell or otherwise transfer any *movable
ol i Spnoai or immovable property which may, for the

purpoaes of this Act, have become vested in or been acquired by
them, and °so far as is not inconsistent with the provisions and
purposes of this Act, to enter into and perform all such con-
tracts as they may consider necessary or expedient in order to
carry into effect the said provisions and purposes.

0 ol2:) In the case of every lease of immovable property for a

Subject in ecertain term exceeding ‘seven years, and of every

casestosanctionof Com-  gale or other transfer of any such property,

"“';'m:’ ; the previous °sanction of the Commissioner
%! is required.

(8 ) In the case

(a) of a lease for a period exceeding one year, or
Sanction by resoln. ©OL @ 8ale or other transfer, or contract for the

tion at general meeting purchase, of any immovabl .
requisite to validity of P & y vable P roperty ’

opttaln bpnseacks, (b) of every contract which will involve expen-
i dltm'e not covered by a budget grant, . .
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~ (€) of every contract the performance of which cannot be
- - completed within the officiul year current at the date
. of the contract, ; A 110 |
the sanction of the municipality by a resolution passed at a
general meeting is required. : - :

%(4.) In the case of a contract for the purchase of movable
Sanction of munici- pl'Ole"ty, or for the sale of my movﬁ&a’ble pro-
pality when requisite i perty belonging to a municipality, if the expen-

fAvESE Bap. diture which the purchase would involve, or the

value of the property to be sold as estimated in the munieipal
accounts, exceeds S zimat

(«) in the case of a City municipality, Rs. 500,
(b) in the case of any other municipality, Rs. 250,

the sanction of the municipality is required.

(5) In the case of every contract not otherwise provided
Sanction by commit. 10T 10 the preceding sub-sections of this section
tees and individuaisem- the sanction of the managing eommittee, or of
Ppgared. such other committee, or of such individual as
under the provisions of this Act or of the rules for the time being
in force thereunder, is empowerd on this behalf, is required.

(6) Every contract entered into, by or on behalf of 2 muni-
"Mode of executing Cipality other than a contract to which sub-
O .. section (5) applies, shall be in writing, and
shall be signed by-.the president or vice-president and two other
councillors. and shall be sealed with the common seal of the muni-
cipality. Every contract to which sub-section (5) applies, shall
be executed by the chairman of the managing committee, or by
the chairman of such other committee, or by such other individaal,
as is empowered in that behalf, in such manner and form as,
according to the law for the time being in force, would bind such
chairman or individual if such contract were executed by him on
his own behalf,

(7) No contract shall be binding on a minicipality in an{
*Tuvalidicy of contracts  ©a8€ referred to in this section, unless, all sue
unless requirements of requirements as are specified in sub-sections
thisseotion are fulillled. 9y (3) (4) or (5) in respect of such case are

fulfilled, and unless it is executed in naccordance with the provi-
sions of sub-section (6) applicable thereto.

This ection to e (8) The provisions of this section shall be
sublectiothe B89 gubject to the provisons of Chapter XIII A.
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© This is a technical Qooﬂan )%‘tmmhlg lor ﬁamm vt enrtnin ropealad mﬁnnn of Aot
VI of 1873 which nuthorised inunicipalities é?uueul terms to lease such o;?eﬂ.y,‘hnt it
having been found that snme municipalities i en advantage of the provision Lo lonse land
in perpetuity at a merely nominal rent wlm.h wag in uffect an ont and ont disposal of {ha pro-
perty and wns never intended by the lagislahme,‘opportnmty hag bear tajmu to limit the power
of municipalities to lease as well as to sell their ynmovanble property.
|

& Sab-section (3), (4) and (5) have been drafted on  the lines of sections 89 to 78 of the
Bomlay City Act, and sec. 19 of the Bombay City Tmprovement Act IV of 1898, and designates
the authorities by whicl contracts of different classes mny be sancbioned, ‘and executed mpec
tively.

NG e Invitnhou of tenders, —There is no provision as to this in this Act as in the Bom City
Act, &, 72, the Cal. Act of 1879 s, 88,

European Stores how to be obtained.—As to the manner in which ocal bodies and
corporations should obtain European stores for use on works constructed by them, Goverment
think that ns it cannot impose upon these bodies any restrictions on the subject withont
assuming a responsibility which it is desirable to avoid or without an amonut of interference
which might be prejudicial to loeal self-Government, such hodies should be allowed, subject to
any control provided by the lueal laws, to make their own arcangement for the snpn}y of stores,
unless they should st nny time be axpenlhug Governmeant revenues on hehalf of Gover nment, or
the Government shonld, in any special ense i which it niay advanes to them funds for purtt-
enlar works, think proper to make a eondition on the suhject. It is expedient that a system
of inviting tenders or materials required for all imporinnt works, or for the supnly of plant,
&o., should, as far as possible, be followed by all pullhc bodies; and that in the annurl revort
of the publw body concerned, a brief statement to the extent to which during the yenr the
system has been followed shonld be included (Government of Indin No. 1-74 of i0th Mauy 1888,
Home Dep,, G. R. 2046 of 30th Jnne 1888, Fin. Dep )

The rules for such purchases are embodied in Appendix O w0 Vol, 1. P. W. D. Code.
The rales in Government of Indin No. 185 of 10th Juunary 1883, Fin. and Com. Deps., are
compulsorily applied to Tmperinl and Provincinl Departments. hut have been avniled of by
municipalities, and rule 10, Chap. 66, Civil Accounts Code, shows (hnt the Govermuent of
India have no objection to this privilege being extented to municipalities,

G. R. No. 635 of 24th Fab, 1893, Gen. Dep., negntived the propossl to make these rules
also compulsory with munivipalities; but sgreed with the Commissioners in pointing ont
to municipalities the advantages of the rnles, and the extreme desirability of muncipnlities
that order valuable machinery or stores from Europe, alwnys airanging with competent pro-
fessionnl agents to order and pass them. The Engineer member of rhe Sanitary Board
and other Executive Engineers who may be entrasted with the preparation or scritiny of
plants for manicipal works, should see that the specifieations of works always state the ar-
rangements proposed for ordering and pnssing the stores frem England.

2 Property —" Immovable property inclndes land, benefite to arise ont of land, and
things attached to the earvh or permanently fastened to anything attached to the emth."
“* Movable proveriy’ weans property of every description, except immovenble property.”
(Bumbay General Clauses Act, sec. 3 (24) and (81) )

& Contracts to be not inconsistent with the Act.—As the seetion nuthorises
a municipality to enter iuto all such contracts as may be necessary to carry ont the provisions
of the Act and so far a8 is not inconsistent with the provisions and purposes of the Act, it
follows that s.ny other contracts nre pr vhiblted and would ot therefore be binding ou the

ourpmﬁon See note 8.

_ " ions, which are creations of law, are, when thPu senl is properly affixed, bound
“just ag individuals are by their own contracts and as much as 1ll the members of a purt.uulsllip
would ba by a contruct on which all are coneerned.  But where a corporation Is eveated by an
Act of Parlinment for particular purposes, with specinl powers, there indead another question
arises. Their deed though under their corporate seal, and thut recularly affixed, does not
bind them, if it anpears hy the express provigions of the statnte crenting the cur[,mrntmn or
hy rensonalile inference from its enactments, that the deed wns ultra vires, that s, that the
legislature meant that such a deed should wot be mnde—1 Smith’s Leading ‘Cnses 351,

4 Seven years.—Compure with section 9 of the Bombay Local Board Act, 1384, which
makes the period one of 3 yeurs,

‘- This term was extunded from 3 to 7 years as it was said that such leases would be more
!toqnontly given hy municipalities than by Local Boards, and wounld be under closer Quhlic
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* There are precedents for this in Encland, where Local G.vernment has prevailed for

‘many years, and there a Mauicipal Conncil is not allowed to sell, mortgage or let out on a long
Jense. any of the borough lands withont the sanction of the I'veasmiy. Acain in the English
“Pulilic Health Act of 1875, which is n comprehensive Rural Loexi Board and District Municipal

Government Board., 4 ‘ : Y 4
" There is no obstacle to the lease being one in perpetuity.

6 Commissioner’s sanction.—T1t wus ruled by G. R. 4849 of 19th Dec. 1885, Gen.
Dep., that this sinction shonld be given in writing by the Commissioner upon the applicution of

Act, the local authority cannot let lands for any term, except with the consent of the Locai

‘the municipality and should be referved to by its dute and number in the lease, or other iustra-

meunt which is afterwards execated. i "

The Commissioner should deeline to accord his sanction to any sale until the price and
other terms ave all before him. It nppears also to be the intention of the law that sanction
should be thus given by the Commissioner, as if he gives his sanction in anticipation of an
auction, he ¢cnnnot know what he is sanctioning,. i

“2. If it is desired to reserve the acceptance of the highest bid at an auction for the
Managing Commitiee of the municipality, there shionld be no ‘ knocking down’ or acceptance
of the highest bid by the nuctioneer at the time of the anction. He should mervely annonnce
that the bids will be placed before the Munaging Comnitree for their considerarion and decision;
and in every case it should he made known at the auciion that even if the highest bid be
accepred hy the Mannging Committee, the sale ean only be effected if it is sanctioned by the
Commisgioner.,” (G, R. 1624 of 18th May 1892, Gen. Dep.) . ;

6 Value of moveable property requiring sanction.—Rs. 500 in the old Ach
was thought to be excessive in the cnse of smail municipalities. In the Panjab Act it is not
exceeding Rs, 500 for all municipalities, but in the N. W, P,, C. P. and Madras Auts it is neb
exceeding Iix. 200.

7 Mode of execution,—Sub.rections (6) and (7) are taken from section 80, Bom. II
of 1884, with some cousiderable alterntions. Formerly the president conld enter into any
contract in such form and manner as nccording to the law wonld bind him if made in his own
behalf, subject toa valne limit of Rs. 500, All other contracts were to bein writing and
signed by him and two Councillors, and aen@d with the common senl,

“In the Panjab Act, coutracts in 1st class municipnlities oxceeding Rs. 100° and'in 2nd

‘class municipaiitivs exceeding Rs. 50 mnst be in writing. In the Madras Act, all contracts

exceeding Rs. 100 and in the N, W. P, and O. P. Acts excceding Rs, 20 must be in writing.

Transfer of Government Secuvities.—The Advocate General having expressed the
opinion that snch a transfer not being a eontract, it was necessary that the municipal seal
ghould be affixed to ench such tvansfer, G. R 1942 of 16th May 1889, Fin. Dep. directed that
municipalitics should be invited to provide in the rules as tc the affixing of the s-al,

Affizing of the Municipal Seal —See section 9 and notes. The Advoeate General on this
point says “I'he Act is silent as to the person by whom and the mode in which the common
senl is to he affixed. It is one of these mutters to which each municipality may make rules
under section 32 (now 46). In the absence of such a rale, I think the municipality, or any
committee thereof xo emppwered, must decide on each oceasion who is to affix the common
seal ; the person so authovised should then affix the seal to the instrument in question, in this
case the teansfer of a Government Security, and anthenvicate the same by his signature.”

See Rules 66, 110, 111 and 112 Orr’s Model Rules,

By section 70 (2) of tha Bombay City Act, “the common seal, which shall vemain in
the custody of the Municipal Secretary, shall not be affixed to any conbract, or other instrn-
ment, except in the presence of 2 members of the standing committee, who shall attach their
signatures to the contract or instrument in token that the same was sealed in their presence.
The signatares of the said members should be distinet from the signatuves of any witnesses to
the execanion of »ny such contract or instrument.” S g

Contracts executed on behalf of Seevetary of State with municipalities.—See 9n§el'mnmit
of India Notifiention in Bombay Government Gazette of 4rh April 1895, p. 397, Part I, ag

~ amended hy Home Dop. No, 224-225 of 2nd Feb. 1908 (B. G.-G., 5th March 1908, p. 265‘)’,\;!;(1

No, 840-842 of 5th March 1909 (B. 6. G., 11th Mareh 1909, p. 408.)

Section 47 of the U, P. Act requires that every conirct exceeding Iﬁl,\ﬂg o‘mll})e in
writing and ghall e signed by the Clairmsn or VicesChairman and Secretiry, Where a
contrnct was endorsed on the back by the Vice-Chuirman and Secretary and the endorsement

" referred to the contiact and its confirmation : Held that this was a sufficient compliance with
{the, requirements of the section. Refers to A.W, N. 1005, p. 111 v'{mnmaul.‘_fBafwd of

Najibabad v. Sheo Narain (1907) 29 All, 346.)



ted therein, ov is Yu-oamnly
and proj for oges of it lﬁm*o» ;mwmau. “What the
Statute does not. exprossly or imyliedly authorise is to be twken tobp prohivited. 1f, for
instance, the subject matter of a contract is heyand the scope of the constitution of the corpos
vation, it is ultra vires, that is, it is beyond the powers of the vorporation! to make the contract,
which hthﬁbm woid ab initio aud cannot be rectified.” (Halubu s Laws of England,
Part 8, Article 805,)

Otmhw not yranarly ewacuted not bwdmg —Section 34 of the Bengal Act must -bhe read
Jdngwuh;.w 87 of the said Act. Where in a snit by the Clmirman of the municipality
to set aside a plmnlnent lease execnted by the defendant it was found that the contract was
sanctioned by the Comraissioners at a meeting and that it involved a vn]?e exceeding Rs. 500,
but thav "”Ra.lm‘li;ut executed on bebalf of the municipnlity wns signed only by t.he
‘(ﬂnﬁrm, and although two of the Commissioners witnessed it, - they did not sign it us

. contracting parties, ns required by the Aect, and furthermove, it wag not sealed with the

‘seal of the Commissioners :—Held, that the contract was not, lnudmg or the Commisgioners.
(Chairman 8. Burrackpure M'unicipality v, Amulya Nath Chatterjee, 1. 1. R. (1907) 34 Cul. 1080.)

. Contract not signed properly void against Municipality.—A contract purporting to be

‘made by a municipality but not signed by the Chairman or, Vice-Chairman and a Councillor
as required bymtmnﬁ of Acr IV of 1884 i not binding on the municipaliy, I L. R, 27
All, 592 foliowed I, L.R 28 Bom., 66 does not refer to or consider the wurhorities on
h:oh ‘the Allnhnbad case ploceeded ‘Where the contract is mnot s0 signed, the
muunicipality eunnot < be rendersd linble on the gromnd of exeounted consideration,
Young & Co. v. The Mayr und Corporation of Royal Leamington Srﬂ (L.R.,8 A, 0. 5617)
followed. Lawford v. The Billericay Rural Council (L. R. (1903), I. K. B, 773) distingnighed
as thera the loeal body wus not governed by any .statutory provision ‘such »s that in the
Pablic Health Act, 1875, sec. 174, (Ramaswamy Chetty v. The Municipul Cov'ncd, Tanjore,

L L. R. (1906) 29 Mad. 360.)

Contract voidable if mot properly e:aeculed even if partly performed :—Where a contract
with a Manicipal Bourd, which, according to section 40 of Act No, XV of 1883 and section
47 of Local Act No. 1 of 1900 mnnt be executed in a particnlanr form, has not heen g0 execn-
ted, 1o guit can be maintained agninst the Manicipnl Board in wspect thereof, notwithstand-

_ing that there has been part performance of the contract and the pinintiff is clniming merely

for the value of work done and of materinls supplied. Young and Co. v The Mayor and Cur-

' pnrafuu of Royal Leamington Spa ((1883) L. R., 8 App. Cas. 517), and British Insualted Wire

Co, v, The Prescot Urban District Council (L R., 1895, 2 Q. B. D., 463) foliowed, I.L.R.

;(1903) 28 Bom 66 quoud hoc dissented from, (Rudha Krishindas v. Mnnicipul Bourd Benares,

(L. L, B. (1905) 27 All. 592.)

In a suit for damaces for breach of an executory contract, itis open to the defendant
to show that it ix not binding on him in as much as it is not bindine on_ the plmnnﬁ becanse
the formalities prescribed by section 30 of the Bomimy Act of 1884 (now section 40 (b) )
have not been comvlied with, (Ahmedabad Municipality v. Sulemanji 1. L. R, (1908) 27

 Bombay 618.)

Note.—In thu ense the formalities had not gone beyond the sanction of the General

| Onmzmtue

vm.-m not properly made not binding.—The chairman of a muumupn,ht y has no power
to sell o: lenge auy land of the municipality,

"heve plaintiff took a settlement of a piece of ‘land from the chairman, and built a

h’mio o i, nnd 2 years after that he was allowed to coustrnet a drnin ronnd the hounse, Held

that this did not operate as an estonpel ngaingt, the municipality, becuuse plaintiff - built his
honse hiefore constraeting the drain, and wis not led to erect his house by the municipality’s
permiuion to make the drain,

Where plaintiff bronght his snit for a declaration that the lnnd on which he built the
house was hig und that the Mawistrate's order, obtained by the municipnlivy that the house
shonld be demolished, shonld be withdrawn, leld that the suit wns vightly dismissed, (Jagan-

nath Saha v, Olcawmau Behrampur Municipality, 9. C. Ti, T, 286 5 1909, 4 Ind, Cas, 55.)

Eefendant purchased at public auction the right of ooﬂwﬁnk tolls for 8 years. He
‘entered on poma-non and oolleut;ed tolls but did not execute the written mmwnc no@fradzby
miﬁ of the municipal Act. After about 17 month’s mwnt.

udant was put out of possession, and « resale for the remait

»

{
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‘Io-i topl.hm w‘hotbm chnﬁ !ar the le- aﬁg&w m dne, Held that the
‘agreement was one to which sec. 45 upplied, it was invalid a ~was not: binding on either
of the parties to it. ‘1. L. R. 27 Bom. 618 MR)M  faot it had been purtially
acted upon, could noe"lfenﬂu\, it an opmmve m&tm .-ln' of thb thmon of the
provisions of sec. 45. k'.#v : i

The mmumpamy conld not goh«nhmd the ngmment “and bmt th suit as one for
money bad and rveceived, (mmun Chetti v. Municipal Council of lmnbahmm, L L. R. (1907)
30 Mad. 290.) N

9 Sub-section (8).—This was added by the Amending Act of 1911 )

(7.)  Compulsory Acquisition of Ltmd.

41. When there is any hindrance to the permanent or tem-
Recourse o the Land ~ POTATY acquisition, upon payment, of any land
Acquisition Act, 1894.  or huilding® required for the purposes of this
Act, the Governor in Council may, after obtaining possession of
the same for Government under the Land Acqmsmon Act, 1894
or other exwung Iaw, vest such land or building in the mulnclpn-
lity on their paying the® compensation awarded, and on their re-
paying to Government *all costs incurred by Government on ac-
count, of the acquisition. )

1 Origin of section.—This section is a reprodnction of see. 25 of Bom. VI of 1873,
with the excention of the last sentence. By see. 50 “ every municipality may acqnive and hold
property * * * ynd shall hold and apply the same as trustees, subject to the provialomund im-
the purposes of the Act.”

Privute acquisition,—No formal agreement is necessary. (G. R. 11840 of I“h Dec 1908
Rev, Dep.)
For rules and orders of Government under the Act, see Part II, Appendix, B.

Rules 5 and 6 of these rules mny be observed in the cases of lands acquired by W‘Otﬂ
negotiations outside the Act, (G. R. 8762 of 13th Dec. 1886, Rey. Dep.)

Where land is taken up under the Act for n municipality, 1t should be held Hable for
the revenue, but the mumclpnll!\ might be allowed to componnd for it. Government of India
Notifications Nos, 896 of 9th Dec. 1876, 446 of 12th Sep. 1879, G. R, Nos, 7432 of 15th Dee.
1876, 4390 of 2ud June 1884, 6650 of 12th Dec. 1879, 1860 of 29th Feb. 1884 and 2958 of 19th
April 1886,

1t wonid be a gond thlng if municipalities would purchase by private »greamut land
near vailway stations which is in the occupntion of individuals, especially when it may b' in
contemplation to construef roads. (G. R. 4875 of 2nd Dec. 1865.)

Acquisition under the Act.—The Governor in Council is plensed to direcl; tbat in all
cases where it is desired to acquire Innd for puhhc purnoses the land shall be notified and the
aequisition earried ont in accordunce with the provisions of the Land Aoqlumhon Act, This
procedure has the advantages (1) of shortening correspondence and megotiations, (2) of
making certain of the land, and (8) of securing an indefeasible title. The notificarion uvder
the Aet need mot in nny way prevent.or lm;wde private negotiations ; these ean be proceeded
with and, if agreement be arrived at, the price agseed can be awarded under the Aeb in the
manner nuhcuh d in paragraph 3 uf the letter from the Government of Indm, Public Works
Depnrtment, Railways, No. 1780-R. C. dated 12th November 1904, embodied in the vreamble
of Government Resolution No, 1171, dated Llth Februarvy 1905 prescribing the procedure to
Le followed with regard to the ncqmmtuon of land requirved for Railways, If the price be not
agreed upon by private negotintions, formal awnrd ean be pagsed under the Act. In either
case the Innd will be aequived under the Act and thoe title of Government will he secured,
which will not be the cnse if the acqnisition be made by private negotiations only, (G R.
7751 of 25 Sep. 1905 Rev. Deyp. §

These orders do not apply to aequisition of land by private negotiations by mnuxo:pa,.
lities and Local Boards, but only when such negotiations fail nnd these hodies ask Govern-

~ ment to acquire the lnude on their behalf. However Loeal Bonrds would be well ndvued to
adopt the course prescribed thevein. (G. R 8175 of 20th March 1906, Rev. Dep.).
PR OomPﬂaory acquu&!vum not compullm‘y,-*u was suguested thavas tht&wn considerable
risk of waste of public money undera syltam of amicable owquiliﬁou, especially iu small




odies to apyly for sequisition tnder
ot consider it desivable to with-
~ (G. R. 6556 of 10th

ey - ) wii th “oiginally ewempt.—Plaintilf bonght
~ from w‘:gmﬁiapﬂw‘md,-‘ hich' was originally inam t«ifpa‘jgam’ﬁhjc‘mmd bean nequired
- by Government nnder the Act and transferred 1o thie municipality on payment of the amount
~nssessed, Government collected from plaintiff gronud rent for the said land in his occnpation.
" Plaintiff then brought a suit for a vefund and for a declnration that Government was not
entitled to levy the siwe. Held that, evew snam tand which is subject only to a quit-ront,
becomes, when acqnired by Government under the Land Acquisition Act, ordinary Government
land linble to assessment in the hands of any person who might afterwards become the occnpier
whether deriving his title directly from the Government or from o municipality which after
snch acquigition by the Government becomes owner under section 279 of the Mndras District
Muauicipalities Act (1V of 1884) by payment of the amonut settled as compensation. Aequisi-
tion i8 only by the Government and not by the municipality, hence the previons inamdar’s
right to exemption from assessment does not rest in the municipality. A fransferee from the
munieipality of such land cannot therefore clnim as against the Government exemption from
ascessment. A person who cluims exemption from the payment-of such assessment ag the
Government way fiy, mast show some grant exempting him from the payvment of tha ordinary
assessment. No exenption can.be claimed withont a erant or exemntion in express words,
Effect of G. O. No. 210, dated 20th Febrnary 1889, permitting Muhicipal Councils to transfer
lunds vested in them by sale, mortgage or otherwise, was not to exempt the transferees from
ordinary assessuient that might be imposed but was only to remove all objection to the
transfer on the ground thut the transferor is a munivipal couneil (Hanwmaniw v. Secretary of
State, (1913) L. L, R., 36 Mad., 373.) i

_ Municival discretion to acquive—~When the Iaw gives a mnnicipnlity the anthority to
‘exercise its own digeretion as to what land should*be neguived and wiat vot, the Civil Court
-cannot interfere with the act which is protected by such authority, and the action of the
munieipality cannot be interfered with in the absence of any allegation or any evidence to
show that the municipality in acquiring the land was not acting honestly or was plainly
abusing the power conferred on it by see. 92 of the Act.  (Ahmedabad Municipality v, Chaman-
Tul, (1908) 10 Bom. L. R. (Journal) 176 ) \

A m‘nnicg;mlity cannot be said to be acqniring land for public pnrposes if the purpose is
‘to give the land to persons in lien of compeusation for other lands taken from them for a
public purpose, say the widening of a public street. 3

2 Required for the purposes of the Act.—See note 1. Land, &c., can only be
acquired for the purposes of the Act. A wunicipality is forbidden to apply its funds otherwise
than as trastees for the purposes of the Act. The gquestion therefore whether the acquisition
is for snch-a purpose ean be raised by suit in a Civil Comt. See. 6 of the Land Acquisition

_Aer, 1894, does not debar such a snit.  Though the notification may declave the acquisition for
ona purpose, it i8 apen to . municipality vo show that that is not the enly pnrpose or that the
achievement of that purpose will 1ender it possible to carry ont avowed vurposes of the Act.
It is immaterial whether the lund, &e,, is in a vublic or private street. 59'he Act provides for
muny parposes, for which such an nequisition can be made, and so long as it is for any of sueh
purposes, the Civil Courts will not interfere with the digcretion which the law vests in a
municipulity.  All questions of relative necessity, advantage or fucility are questions of
municipal detail, and it is not within the province of a Civil Court to regulnte these detuils.

(Ramchandra vs. Ahmedabad Municipality. L. R. 2 Bom. 895,'1. L. . 24 Bom, 600.) #

3 Q_Qm‘,l.tion pl.ya.'ble.——'l‘his is in aceordance with section 50 of the Land
Acquisition Act, 1804, which lays down that when the provisions of the Act are put into foree
for *a loeal autherity ” (that is a municipality), the charges inenrred in the acquisition shall
ed by the municipality,

. Payment how fo be made.—In any cnse in which land i acquived for » municipality or
other body financially independent of Government, the Local Government may direct that the
pryments, instead of being made and nudited in the same manner a8 the ordinary vpayments
of xuch body, shall be made and andited as if the Iand were being acquired for Government.
If the Local Government issues such nu order, the Collector or other officer who mnkes piy-
metts on aceount of the Innd acquired, shall draw funds from the Treasury and make piy-
ments in the manner inid down in these rales, nsing the forms preseribed, and shall vender his
acconnts to the Civil Accountsnt General. The muuicipality or other body will pay the
estimated cost of the compensation to the credit of Government in advance on guch dates and
in such (.n_.s.talgmnts s the&bmq.vlﬂgqyuwngqft may direct, farcher payiment to Government
beéing required as soon ns the Accountant General reporis that the pnyments made exceed. the

:}0&}:@1 in_adyunce, The Accountaut General will deal ‘with the acconnts and

! . "
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pnvmenu a8 presor mod in thiese rules, ‘debiving ﬂno p»ymnh ngunlb ﬂ:e qdvanuu received
irom the municipality or other body. Bl e

(e (G 1. F C. Reso. No. 2209-A, of 10th MM 1895, ax amanded by No. 5498-A. of 10th
‘December 1895, No. 3@9—/\ of 12th Aungust 1896 5253-A, of 12th December 1896, G. R.
No. 4320, of 10th June 1695. No. 755, of 24th Junuany 1896, No. 6950, of MJ\ Sepﬁambor 1896,
and No. 287 of 12th January 1897.) See further Appendlx B. Part I1.

4 All costs incurred.—The Goveriior in Connicil is pleased to d’u*ech thats, in cases
where special establishment is employed. the whole of tlie cost in éonnection with the aocquisi-
tion of land for the constpuction of Local Fuud roads should be borne by the Imm.l Boards
concerned. In small ensés where land is nequired for municipalities and Local Boards and
the operations are condneted by the ordinary staff without any extra establishmert the chﬁrga
on the local hodies should be the same as that for measurement work done on the application
of private persons. (G. R. 6231 of 12th July 1910, Rev. Dep.)

(8) Liabilities of councillors, officers and servants.

42. lvery councillor shall be personally liable for the mis-
\Gomneillors to beheid  @PPplication of any fund to which he shall have
respousible for misap-  been a party, or which shall have happened
yied Tnuis. through, or been facilitated by, gross neglect of
his duty as a councillor, and *may be sued for recovery of the
moneys so misapplied Sas if such moneys had been the ploperby of
Government, :

provided that no councillor shall be personally liable in res-
% . pect of any contract or agreement made, or for
Municipal funds ordi- .

navily linble forallcosts  #NY @xpense incurred, by, or on behaif of, the

and expenses incurred. yunicipality ; the funds at the disposal of each

municipality shall be liable for, and be charged

with, all costs in respect of any such contract or agreement a.nd
all such expenses.

1 Personal responsibility of Councillors.—S8ec. 50 provides that a municipalily
is to hold and apply property vested in theni ** ns trustees for the pnrposes of the Act.”

Plaintiff got a license to make certain bricks and paid his fee. Subsequently the vice-chair-
man gave him a notice that the license was withont authority and plaintiff should remove the
bricks. On his failing to do so the vice ordered the overseer to remove them and destroy the
kiln, Held that the action was illegal, as under the Act (Ben. III of 1864) the o'||y remedy
was by n prosecution and fine.

Municipal Councillo™ and their servants incur no personal responsibility for what they
do, s0 long as they net in the line of their duty, But if they do, or order to he done. that
which is not within the scope of their authority, or if they arve guilty of negligence or mis-
conduct in doing that which they are empowered to do, then they render themselves personally
linble to an action and ennnot excuse themselves on the gruuud that they acted bona fide.
(Sunder Lal vs. Baillie, 24 W. R., 287.) .

As to linbility of the municipality for exceeding or abusing its powers see note to lec 54.

2 8uit for mis-applicstion.—The Bom. High Court has held that any rate-payer
may bring a suit for an injunetion to prevent the mis-approprintion of mumolp:l money

See the case referred to in G, R. 5398, note 4 sec. 54.

* A if such monies property of Government, Y A suit agninst the president of a munici-
pality for monies tost to the municipal fand through his neglect, shonld be bseught by the
municipality as olaiotifis, as the funds misappropriated methepmpelty of the municipality.
(See gec. 51 of the Act). The difficulty created by the words *“may be sned for the recovery
of the moneys wisapplied us if such moness were the property of Government” ma be
got over by joining Government us plaintiffs with the wunicipality and vraying that the
money eclaimed from the defandent may be decreed to be paid by him to the plaintiffs or
one of them. I read :eo, 42 ag giving & vight of suit to . Govcmment ‘bnt not. as taking
away from t.ho mumolpa!i(.y the nght of suit mmdeuta[ to its ownership of the fund. The



> , "o ears in / 0!,1878. peoba.hly to enable
Wmmt to sue NReE ‘the mﬁbﬂ nfuuaa munici hby throngh supineness
or collusion fuiled to ¢ wir rights agninst n”dqﬁfiu}umg member of thgxr body.” (The
Advocare General’s opinion.  G. It. 5890 of rsOcco’befatbhl G. D. ).

" e l’mjdi. M"mmm-d C. ovide tbnt 5 uu!b for compenm,hml
for the aa.nw;uwi'“be ‘lﬂtutg# s&m *.MF' mmnésd with hhe sunction of the
Oummladnnar,

W

(l) Any person who ha’s, dn*ecﬂy or m«hrectly, by him-

am or svvant of _ S€lf or his partner, any sharve or interest in any
g&:ﬁﬁgﬂﬁw W:m? contract with, by or on behalf of a municipality,
tract with sueh muni- OT in any employmenb with, under, by or on

cipality. . behalf of a municipality, other than as a muni-
cipal officer or servant, shall be disqualified for being an officer or
sempt of such munlclpallty

(2) Any municipal officer or servant who. shall acquire, direct-

Effect of ‘acquiring 1y Or mdlrectly, by himself or his partner, any
such iuterest. share or interest in any such contract or em-
ployment as aforesaid, shall cease to be a municipal oﬂicer or
servant, and his office shall become vacant.

(8) Nothing in this section shall apply to any such share or

' interest in any coutract or employment with,
under, by or on behalf of a municipality as
under clauses (ii) and (iv) of the proviso to sub-section (1) of
section 15, it is permissible for a person to have without his being
thereby disqualiﬁed for being a councillor.

.1 Municipal servants and contracts.—This is taken from the section 86 of the
Bom. City Act.

3 &viug clause,

The old Acts did not provide for disqualification or loss of office, but ouly for punish. \

ment which is wow provided for by the next section.

The Ino,rzhml note =honld strictly be “ Persons having interest in contract with muni-
cipality disqualified for being servants of knch municipulity,” and the other marginal note should
be *“ Effect of officer or servant acquiring such interest.”

44. (a) Any councillor, who knowingly acquires, directly
\Penaliy for councillor, OF Indirectly, any share or interest in any
officer or servant of acontract or employment with, under, by or on
et s ‘bemlf of 5 municipality of which he is a mem-
&, with that muvici- ber, not being a share or interest such as,
X under section 15, it is permissible for a person to

have \wzt,bout bemg thereby dlsquahﬁed for being a councillor, and
('b) any mumclpal officer or servant who knowingly acquires,

directly or indirectly, any share or interest in any contract, or’

except in so far as concerns his own employment as municipal

officer or servant, in any employment with, under, by or on behalf
of a municipality of which he is an officer or servant, not being

a share or interest such as under *clauses (u) and (iv) of the

proviso w sub-section (1) of section 15, it is pemassMeforu
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person to have without being thereby disqualified for being a
~ Sshall be liable, on conviction before a criminal Court, to a
‘fine which may extend to five hundred rupees.

Skt Penalty for having an interest.—This is taken from the firgt paftj"ojf. gec. 45
of Bom. IT of 1884, but worded somewhat differently. E UYL ;

; ’ ol Y
Under the Panjab Act any member, officer or servant being interested in a contract,
without the permission in writing of the Commissioner, is to be deemed to have commitied
an offence under sec. 168, Ind. Penal Cade, which relates to public servants unlawfully engag-
ing in trade. i iy

Under the English Act though he may not take part in any such matter before the
conncil, no penalty is imposed in the event of his doing #o and the council hag no power to
remove him. (Reg v. Ride Corporatior, (1878) 37 J. P. 7265 Murray v. Hpsom Local Board,
(1897) 1 Ch. 35,)

2 Exempted interests.—The Bill included also clause (i), but this was afterwards
omitted. Then it wns suggested that no municipal officer or servant should be allowed to
acquire such interest in land without the previous sanction of the municipality ; and in respeet
to clauses (ii) and (iv) every such officer or servant having such share or interest should be
bound to disclose it to the municipality, or otherwise he should be liable to the penalty.
Neither of these suggestions have heen adopted.

3 Shall be liable.—The following is a raling on these same words in sec. 48 of the
old Act, Bom, VI of 1873 : —

p “This section does not absolutely require the infliction of a penalty. Ibts langunge is
different from that of most of the penal clauses of the Indian Penal Code. An offence agninst
this seotion is only “liable” to a penalty. It is not compulsory on the Court to inflict a

- penalty in every case in which the law is broken,” (Sadar Court Sind Criminal Appeal No.
18 of 1882))

4 Fine.—This offence is triable by any Magistrate, it is bailable, a summons should
ordinarily issue in the first instance, and is not cognizable, 4. e., the police cannot arrest the
offender without a warrant from the Magistrate (Vide end of Schedule II of the Criminal
Procedure Code, 1898.)

Government sanction necessary, before any snch prosecution can be instituted whether by
the municipality or any one elge except Government, see note sec. 45. The prosecution is
subject to the limitation prescribed by sec. 161. i

Provided there is Government sanction no ganction by the municipality is necessary for
a prosecution instituted by other than the municipality. (G. R. 752 of 9th March 1888.)

Councillor, lending money to contractor with municipality.—A member of a Municipal
Board in Berar, who lends money to a contractor, npon the personal credit of such contractor,
for the -purpose of a contract with the Municipal Board violates section 146 (1) of the Berar
Municipal Act and is liable to punishment under section 168 of the Penal Code.

- In a municipal contract, in the name of B, which is entirely worked with the money of
A, B is merely the benaimdler of A.

A, the Vice-Chairman of a Municipal Board, had authority to enter into contracts for
the munieipality, to pass contractors’ bills and to issue cheques in paymentuthereof. A gave
two contracts for the constructions of municipal drains to B. B, had no capital to carry out
these works 80 A, who carried an a money-lending business on his own behalf, advanced the
money and re-pnid himself out of the realizations of municipal cheques issued by himself. .

Held, that A had a pecuniary interest in the contracts within the meaning of section

146 (1) of the Berar Mnnicival Act and was guilty of an offence under section 168 of the

Penal Code as applied to Berar. 7odd v. Robinson, (1885) 64 L. J, Q. B. 47; 14 Q. B. D. 739

52 L.T. 120: 49 J. P. 278; Nicholson v. Fields (1862) 31 L.J Bx.233; 7 H, and N. 810;
10 W. R. 804; Lewia v. Carr (1677) 46 L J. Ex. 314 ; 1 Ex. D. 484, 36 L. T. 44; 24 W. R. 0401

' Nell v, Longbottom (1894) 63 L. J. . B. 490; 1 Q. B.767; 10 R. 193; 70 L. T, 499 and City of
London Electrie Lighting Co. v. London Corporation (1908) A. O.434; 72 L. J. Ch. 787 89

L. T. 310; 52 W. R. 158: 67 J. P. 437, 2 L. G. R. 98, relied upon. Le Fuvre v. Lankester (1854)

23 L.J. Q. B. 254; 3 E. 1 and B. 1 530; 2 C. L. R. 1426 ; 18 Jur. 804: 12 W. R. 307 distingu-

ished. ' (4: B. v, Emperor, 7 N. L. R. 53; 1910, '!BW.’M'B’I?-)' L) A

’
‘3‘:1
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45. ‘ia)'Ever“y pé‘rébtifvholk‘vi‘iﬂg the jﬁdsb of “souncillor i of

1Penaltiesimposed by an efficer or servant of a municipality, and
the Indian Penal Code. evmpembh aunthorised by the municipality to

collect or recover on

N i

If of the municipality any tax, who

(#) accepts or obtains, or agrees to accept, or attempts to
obtain for himself or for any other person, any gratifica-

~_ tion whatever, other than legal remuneration, as a reward
. for doing, or forbearing to do, any official act, or for
: showing, or forbearing to show, in the exercise of his
~ official functions, favour or disfavour tolany person, or
for rendering, or attempting to render, any service or

-

dis-service to any person, with the municipality or with

any public servant, or with any municipal committee,
officer or servant, as such, or with Government, or

(it) does any act for which, or omits to do any act for the
omission of which, if he were a public servant within
the meaning of the Indian Penal Code, he would be

" liable to punishment, or to an enhanced punishment,
under that Code; and

(b) every person who

(i) falsely pretends that he holds such post or is so autho-
rised as aforesaid, and in such assumed character, does
or attempts to do any act under colour of the character
80 assumed, or

(i) does any such act or is guilty of any such omission,
to or in relation to, any person holding such post or
authorised as aforesaid with such intention or knowledge
or in such circumstances as would, if the person holding
such post or authorised as aforesaid were a public ser-
vant within the meaning of the Indian Penal Code,
render the person so doing that act or so omitting as
aforesaid, liable to punishment or enhaneed punishment
under that Code,

ghall, if no punishment is, in such behalf, provided elsewhere
in this Act, *be liable to the punishment to which for the like
offence he would, if every person holding such post or authorised
as aforesaid were®a public servant within the meaning of the
Indian Penal Code, be liable under that Code.

,.vmt’.—ﬂecﬁon 46 of Bombay II of 1884 simply provided that such person “ shall be deemed

1 Councillors and municipal servants when punishable as public ser-

~ to be a public servant within the meaning of section 21 of the Indian Penal Code 5 but the
Governmeut of India preferred the present form of declaring what being a public sexvant

meant. o

Kl
¥
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- The Madras Act, section 10-B, provides a fine of Rs. 100 for & voter accepting a bribe to
vote and a ﬁae of Rs. 200 to the person offering the bribe. . .

. The penalty under this section wonld he in addition to any disqualification ordered by
the District Conrt under section 22 (6). g o g

This section does away with all guestions as to when, for the purposes of the offences
referred to, a municipal officer, &c., is a public servant. Now not only is every such person
punishable under the Penal Code for the acts heve specified as if he were a public servant even
though he may not come within the definition of a public servant as stated in section 21 of
that Code, (Emp. v. Ezekiel 6 Bom. L. R. 54,) but all other persons who so personate conncil-
lors or munieipal officers, &e., are also 8o punishable. 3 ?

2 Liability to punishment.—See note 3, section 44,

3 Public servant.—Though now it is not necessary to decide who are such for the
purposes of the section, that is punishment for certain offences committed by councillors and
municipal officers and servants, still it is necessary to know which of these persons are ‘ public
servants’ within the meaning of the Penal Code for the purpose of sanction for their prosecu-
tion and also for offences which may be committed against them by other persons in contempt
of the lawful authority of public servants.

Section 21, clanse 102, Indian Penal Code, provides “ every officer whose duty it is, as
sueh officer to take, receive, keep, or expend any vroperty, to make any survey or assessment,

* or to levy any rate or tax for any seculwr common purpose of any village, town or district, or
to make, authenticate, or keep any dogument for the ascertaining of the rights of the peopie
of any village, town or district, is a public servant.”

“Illustration, A municipal commissioner is a public servant.”

In the case of Reg. v. Nantamram Uttamram (VI Bom. H. C. R. C. C. 64) it was held that
an engineer who receives and pays to others muuicipal money, is a public servant within the
meaning of section 21, clanse 102 of the Indian Penal Code, although he may not have the
power of sanctioning the expenditure of such moneys.

A manicipal committee is not a “ public servant ” and therefore it may be prosecuted
without the sanction of Government (Empress v. Municipal Commiitee of Culeutta, I. L. R. 3,
Cal. 758, 2 C. L. R., 520.)

Labourers or menial servants employed on account of Government are not publio
servants. (Queen v. Nachimuttu, I. L. R. 7, Mad. 18.)

Sanction necessary for prosecution of a Councillor :—*“ When any public servant now

removeable from lis office without the sanction of the Government of India or the Local
Government, is neonsed ns such public servant of any offence, no Court shall take cognizance
of such offence, except with the previous sanction of the Government having power to
order his removal, or of some officer empowered in this behalf by such Government or of some
Conrt or other anthority to which such public servant is subordinate and whose power to give
such sanction has not been limited by such Government.

Such Government may determine the verson by whom, the offenice or offences for which,
and the manner in which, the prosecution of such public servant is to be conducted, and may
specify the Court before which the trial is to be held (Criminal Procedure Code, section 197),

Ag a councillor is a public servant and is now by section 16, removal from office only by
Government, this section 197 applies.
This applies also to a Municipal Commissioner, Chief Officer, Health Officer or Engineer.
Sanction mot mecessary in other cases,—It was suggested that following section 197,
Criminal Procedure Code, sanction should be necesgary before any municipal officer or servant
_is prosecuted. It seems, however, very doubtful whether, beyond the provision already
referred to, any adyantage would acerne from such a provision, In the first .plu.ce no serious
cage ig likely to be taken up, sxcept after very fall discussion by the municipality, while, in
cages of emergency it might be necessary for the President to lay an information before'a
Magistrate at once. Petty offences by inferior servants could easily be prosecuted by their
immediate superiors.
As to who may prosecute, &c., see notes to section 161,
Offences committed against the person or property of individnals, by one who happens
to be a public servant, do not require sanction. g
- Banction to prosecute public servant when unnecessary.—* Under section 341 of the City
of Madras Municipai Act, any person bringing or cansing to be bronght timber within the City
without a license obtained on payment of a fee, is liable to a fine, The Superintendent of the
Gun Carriage Factory in Madras, who is an officer holding a oomWI}}{gm Royal Artillery,

aal” ’
o e &

&
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¥ N A s, % gt »«“-. i et
brought or caused to bo brought timber within the aforgsaid limits wi A
e oo oduod gwina i aior tho sontion, it W contanded that e wa & public
servant within the meaning of section 197 of the Code of Criminal Procedure ‘and that the

Coart could not take congnizance of the offeuce inasmuch as the sanction referred to in sec-
_ tion 197 had not been obtained—Held, that sanction was not necessary, as the offence charged
was nof one which could be committed only by » public servant, nor did it involve as one of
its elements that it had been committed by o peblic servant. Nando Lul Basak vs.Mitter
I. L. R., 26 Cal., 852) followed.” (Ihe Munioip:}..admnissimn Jor the City of Madras vs.
Major Bell. I. L. R., 25 Mad,, 15.) g | :
Tt was held in Corporation of Calcutta vs. Addministrator General of Bengal (I, L. R. 380
Cal. 927, following the case of Nando Lal Basak vs, N, N. Mitter I. L. R. 26 Cal. 852) that where
the Administrator General was charged with a municipal offence committed by him in hig ﬂ
capacity of administrator to the estate of the deceased to whom the premises belouged, sanc-

tion of Giovernment to his prosecution was not necessary. The Court also referred to 1. L.R.
25 Mad. 15, ' - :

' See note to sec. 3 (8) as to the ruling in I. L, R, 30 Cal. 721 regarding a receiver ap-
pointed by the High Court,

 Sanction necessary in certain other cases :—See Chapter X of the indian Penal Code for
offences relating to contempts of the lawful authority of public servants. Sanetion for the

prosecution of such offenders is required by section 195 (a), Criminal Procedure Code, 1882,
; Municipal servant when evercises public function :—Held, that a municipal servant cannot

be considered to be discharging a pnblic function in pufting down pegs and strings, in order
to mark out a road, unless the road is public property vested in the municipality.

Held, further, that a person between whom and the municipality there is a bona fide
dispute as to the ownership of the road, commits no offence under section 186 of thé Indian
Penal Code, if he pulls up the pegs and cuts the strings in asserting of his right. (Imp. vs.
Sagoon Vasudev Bangle and another, Bom, H. C, Criminal Ruling No. 18 of 5th April 1888.)

CHAPTER IV.—Ruies anp By-Laws.*

46. Every municipality shall, as soon as conveniently may

M anioipalities 40 be after the constitution thereof and subject

o Pk rulsy to the provisions of chapter XIIT A, make

. and may from time to time *alter or rescind rules, but not so as
- to render them ®*inconsistent with this Act,

(@) regulating the conduct of their business and the

sregulating the con. -delegation of any of their powers or duties

duct of business ; and, subject to the provisions of section 27,
the appointment and constitation of committees;

‘ °provided that, in the case of Clity Municipalities, the
approval may be given by the Commissioner, instead of by
Government, in respect of rules framed under elause b (ii),
subject to the condition that any such rules relating to Chief
Officers, Health Officers or 'Engineers, or to the salaries, fees
or absentee or other allowances of such officers shall require the
sanction of Government. ;

fixing the functions A

of the vresident and (b) debermining
the establishment 34

. (1) the executive functions to be performed by the president,
vice-president, the chairman of any committee, and, subject to

the provisions of Chapter XIII, in Oity Municipalities by the ‘

©
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Chief Officer, and, subjeet to the provisions of chapter XTIT A,
by the Municipal Commissioner, and the delegation of any of

- their powers or duties to such persons: i
7(ii) the staff of officers and servants to be employed by
the municipality and the respective designations, duties, salaries,
fees and absentee or other allowances of such officers and ser-
vants, and the powers and duties delegated to them under sec-

tion 37; ;

»

(e) generally for the guidance of their officers and
b, aenscat ghidancs - BOURBOLS "1 In .all matters vrelating to the
of municipal servants ; municipal admlnistration; i :

%(d) fixing the amount and nature of the security to
fixing the amount of  turnished by any officer or servant from
the security to be fur-  whom it may be deemed expedient to require
s security ; !

W

MR TS (e) subject to the provisions of section 184,
of appointing, &c., muni-  determining the mode and -conditions of ap-
e G pointing, punishing or dismissing any “[such]
officer or servant, and delegating to officers designated in the rules

12delegating powerto UD€ Power to appoint, fine, reduce, suspend or
appoint, &o.; dismiss any [such] officer or servant;

B(f) regulating the grant of leave to officers or servants, and
fixing the remuneration to be paid to the
persons, if any, appointed to act for them whilst
on leave ;

granting leave to mu-
nicipal servants ; °

Y(g) regulating the period of service of all officers and ser-
vants, and determining the conditions under
which such officers and servants, or amy of
them, shall receive pensions, “gratuities or compassionate allow-
ances on retirement, or on their becoming disabled through the
execution of their duty, and the amount of such pensions, gratui-
ties or compassionate allowances ; and prescribing the conditions
under which any gratuities or compassionate allowances may be
paid to the surviving relatives of any such officers or servants
whose death has been caused through the execution of their duty ;

Whﬁ.uthorising the payment of contributions, at such rates

i ~and subject to such conditions as may be pres-

coufributing £ provi- . pihed in such rules, to any pension or provi-

_ dent fund which may be established by the

municipality or with the approval of the municipality, by the said
oﬂicei';gand servants ; : : 5l ]

fixing pensions, &c.;

q \
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~ %(j) prescribing, subject to the provisions of Chapter VII,
 prescribing the taxes, 1€ taxes to be levied in the municipal district
&0, to be levied for for municipal purposes, the grounds on which
Auicivd! ppuser’ Yexemptions are to be recognised, the conditions
on which and the extent to which remissions may be granted, and
the system on which refunds are to be allowed and paid, in
respect of such taxes, and the limits of the charges or payments
to be fixed in lieu of any tax under section 71, and the *fees to
be charged for licenses or permissions granted under section 70, and
the times at which and the mode in which the same shall be levied
or recovered or shall be payable, and preseribing the fees for notices
demanding payments due on account of any tax, and for the
execution of warrants of distress, and the rates to be charged for
maintaining any live-stock distrained, and designating the persons
authorised to receive payment of any sums so leviable ; X

(7 ) preseribing the conditions subject to which sums due.
for writing off smounts  ON account of any tax or of costs in recovering
due and remitting fees. . gany tax may be written off as irrecoverable,
and the conditions subject to which-the whole or any part of any
fee chargeable for distress may be remitted by the managing
committee :
provided that—
#(a) No rule made, or alteration or rescission of a rule made,
Approval required to under this section shall have effect unless and

rulok, until it has been approved, in the case of City
Munigcipalities, by the *Governor in Council, or in other cases by
the Commissioner.

(b) If an officer serving or having served under a municipality

S has been or is transferred from or to the ser-

#4Proviso as to officers - e
transferred from, or to  Vice of the Government, or is partly employed
the service of Govern- by the Government and partly by a munici-

¢ pality, the municipality shall contribute to his
pension and leave allowances to the extent required by the rules
in force for the time being, made by the Governor-General in
Council in this behalf. i

- (¢) The municipality shall not, unless with the assent of

3+ Notice required in OOVernment, dispense with the services of any
certain cases of dis- such officer transferred from the vice of
" Government to the service of the municipality
or employed partly by Government and partly by the municipality,
or finally dismiss from the service of the municipality-any officer
transferred from the service of the munmicipality to the service
~of Government, without giving Government six months’ previous

- notice. ‘ AT, st e
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* Rules and By-Laws.—The Bombay High Court and Government should be sup-
~plied with copies of all by-laws, rules and regulations framed by, or in force in, the munici-
" palities throughout the Presidency. (G. R. 274 of 18th Jan. 1890, Gen, Dep.)

. Manuscript copies may be sub-mitted, if no printed copies are available. (G, R. 2070 of'
27th May 1890, Gen. Dep.) - T 1 .

« Copies of ail by-laws, ruleg, regulation, octroi schedules and tuxation rules should be
furnished to the Remembrancer of Legal Affairs. (G. R. 1510 of 31st March 1896, No. 2044
of 5th May 1896, (Gen. De?.) { &

All oxisting  rules and by:laws shall, so far as may be, be deemed to have been made,
&ec., under this Act.,” Vide sec. 2 (1) (b). ok

“ Publication.—Rules do not require uader this Act to be published for the information
of persons interested before being brought into force, except those under clause (i) prescribing
taxes, &c., and as to which see sec. 60 (6).

All by-laws require publication, sec. 48 (2). The reason for this is that rules, exbepbt as
to taxes, do not lay any obligation on the public, whereas by-laws do, and their breach is
punishable,

1 Origin of section.—'This section is.n re-enactment of section 82 of the old Act,
with some alterations to be noted in each plnce.

Two alterations huvesbeen made by the insertion of the words “and subject to the yro-
visions of Chapter XIIT A in the first part of this section, and the same words with the
addition of “by the Municipal Commissioner” in clause (b) (i), by the Amending Act of 1914.

Ses the compilation of “Orr’s Model Rules and By-Laws" published by and obtainable
from the Manager, Government CUentral Press, Bombay, at the cost of Re. 1 per copy.
Vernacular translations are also obtainable from the Press.

2 Alter or rescind.—The power to make regulafions includes the “ power exercisable
in the like manner and subject to the like sanction and condition (if any) to add to, amend,
vary or rescind them.” (Bom. Gen, Clauses Act 1904, section 21.)

3 Not inconsistent with Act.—It is clearly beyond the province of a municipality
to frame rules to regulate the appointment or removal of members of its own body. (G. R.
634 of 3rd March 1871.)

The Bombay High Court has ruled that the power given to municipalities to make rules
cannot warrant the making of rales inconsistent with the Act, even though they may be
sanctioned by the Executive Government (Reg.v. Venkw Bapooji and others, Bom, H, C. R.,
4th October 1871.): e

Under the Madras and"N.-W, P. Acts, the municipality are to make rules consistent
with the rules made by Government under the Act,

If the rules are inconsistent the Civil Courts will interfere in suits by persons who
axe injurionsly affected thereby.

4 Regulating conduct of husiness.—There is no need to cell upon the Remem-
brancer of Legal Affairs to draft rules for the conduct of its business by a Municipal Board.
The Board can frame its own rules under this section. (G.R. 558 of 17th Feb, 1885, Gen. Dep.)
See Orr’s Mode! Rules Chapter II. e

5 Delegation of powers.—The corresponding clause under the old Act ran “and
the delegation of any of its powers or duties to one or more committees.” The delegation
may now be to individuals also, see clauses (b) and (e) and section 37,

The rules should establish, as this section appears to‘iutend, a constitutional limit to
foture delegation. There are certain powers which mnst necessarily require to be retained by
the municipality as a whole. '

: k]
‘Seotion 82 (a) requires rules to regulate, not the power in each case delegated, but the
delegation of powers, i.e., to lay down the general principles each municipality shall observe
in the condiict of that business and not the instructions it may give from time to time. The
rules are required not as a delegation of the powers and duties, but to regul.ate the delegation,
and the delegation is to be made not by the rules, but only in accordance with the rules,

This section couples the delegation of powers and duties with the conduet of business
and the inference according to ordinary rules of interpretation is that rules under that provision
were to .re‘gulnxthe municipality in its exercise of the power of delegation just as it would
regulate by rules the conduct of any other busivess. Such rules are required to prevent the '

~ accumulation of power in the hands of a clique, to prevent the nominees of a minority
obtaining the entire executive control, &. As in a deed of parinership, or in articles of
association, proviaion'dim be made, not so much for each individual act of instruction to be
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given m.gms‘inp mployed, ;;gg _t‘oiaru-rd_ ard against w-r'-mm; o mbei
consent of all m&uhﬁﬁrwnWW% vested.
qwﬁ_ml G. R. 734 of 14th Feb. 1800, Gen, Dep) ¥

.‘_ " See farther G. R. 8262 of 130th Oot. 1ssom,pnt the opinfon of ' the Reniembranoer

of Legal Affairs on the guestion of delegation nnder the old Act. . Fide Compilation of Stand-

iag Orders of Government in the Revenue Dapnrlﬂhaul'.. Part’ ‘xV Lundl and Land Eamnne,
pages 1193-1198. 1
6 rrovuo umh was inserted by Bombny Act 11T of 1915, il

7 Staff of ‘and servants.—See Oir's Modal Rnleq. Chapter IIL Subjeet to
these rules, the president is ro dispose of all questions relating to the service, pay, privileges
and nllmmaa of all officers and servants of the municipality. (See. 24 clanse (c).)

lﬂbﬁw!ram the Remembrancer of Legal Affairvs, quoted G. R. 1009 nf 11th March 1889,
Gen De'p.
%5, Tho duties and powars of the municipality nnposed and confam'ed by the Act, do
not render it obligatory on them to make appointments. It is no where provided, so far as 1
can gee, i in either Act, that the munivivality should engage, punish or dismiss their employés.
Buch a provision is mnda in the District Local Board Act, (Bombay T of 1884, sections 38 aud
40), and isﬂbjeotad to regulation by Governnient under section 69 of that Act.

“ Municipalities nre not required to engage or appoint individuals, They are reguired
and empowered by section 82 (b) and (c) of Bombay II of 1884, (now (b) (ii) and (s) ), to
ditermma what the staff shall be, to fix their designations, dntles, salaries, fees and allowances,
mﬂ to determine the mode of appointment, &e.

Hlbis not their duty to make, nor is their power restricted te the making of appoint-
ments in each individual case,

' “They must fix the limits of their establishment and are responsible for its adaptation
to their finnueial condition and for the rules by which appointments, punishments and dis-
missals are vregulated. Their power to prescribe rules for the making of appointmeuts, &e., is
not fettered by any restrictions as to mode of appointment, &c., they mny presoribe, beyond
such as may arise from the necessity of obtaining the approval ‘of Government.

- %g. In determining by rules the mode of making, nppointing, &o., , an officer orsawa.nt
therefore, they are exercising their powers and not delegnting them,

7. TItis part of the President's duties to dispose of all questions relating to the service
of municipal servants, subject to the rules of the municipality, and it is for Government to
determine in each case what limitations should be set.

“8. T may note that the Legislature evidently contemvlated that the power to delegate

I and control over the establishment might be more safely vested in a municipality

thanin a District Local Board, probahly having regard to the more extensive interests and
operations which it is the dnty of the latter to supervise.”

On the question being raised as to whether sanction was necessary te every new ap-
pnintment and every increase of salary, since the procedure, making a rveference to the CUollec-
tor in every case, however small the post or salary, was nnnecesanr:ly combersome, (experience
sghowing that intervention wns rarely necessary), G K. 568 of 20th January 1901, Gen. Dep.,
stated :—His Excellency the Governor in Council is of opinion that it is deai:-uble that as
hitherto all rules should, before ncquiring validity, have the sanction of higher authority,

Alteration in the staff, their salaries, §c.—If a municipality desires to alter its staff, the
designations, duties, salaries, &c., the only way it can do so, ivrespection of an order by the
‘Commissioner under sec. 176, is by making & new rule and obtaining the uecessary sanction of
Gom

ViRl section is not inconsistent with, but is limited by, section 176. If the Commise
sioner gives an order for a reduction, it must be carried out  at onge withont regard to any
rve-existing rale, which becomes pro tants void so far as it may be incounsistent with the
order. (G. R. 5189 of 2nd Oect. 1908, Gen, Dep. See also note sec. 176.)
utly also no extra remunerntion for incrensed work could be given excent by an
ingrease in pay. Unless perhapsin the shape of a gratuity in accordance with rules under
clause (3).

Alterations, ad.ddmu, §e., to Btaf.—As there can be no change of the establishment
except with the sanction of Government (vide proviso (a) ) G, R, 10219 of 17th Dec. 1914 G. D.
authorises Commissioners to grant provisional sanction (o the entertainment by city munici-
palities of tomioru-y establishments, monthly statements of tabulated cases bmng mtup_
Yo Government for approval, :

f&ﬁ.-ﬁmﬁﬂh&
b_agal TRem, opinion
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See 'nfhs to sec, 24 on the question wh’egmr‘p;iti rules a municipality can limit the
Presidents power of granting leave. = A A 1if SN
I Government penshioners,—As to tg;g m-mplgyiﬁeht by municipalities see the Civil
Service ‘Begnlaﬁion‘s, Articles 4667 and 520, G. R. 6828 of 20th Nov. 1906 Gen. Dep. give
some instances., g 3 ¥ i : ¢
Income-Taw.—All salavies, annnities, pensions, gratuities paynble under this Act come
within the definition of income in section 3, clanse (c) of the Income Tax Act, 1886 (11 of .
1886), and as such are liable to tax under that Act. British subjects residing within a Foreign
State in India or in alliancg with His Majesty and paid from Local Fuuds ave liable to the
tax (G. R. 20564 of 9th April 1886, Pol. Dep.) 5

Court ewpenses.—If & municipality considers that on the analogy of Government arman-
gements for payment of expenses to its servants on occassions when they attend Courts as
jurors, &o., its servants are entitled to something more than the Court allows, it can pay them.
But Government cannot admit its liability for any extra payment to servaunts of municipalities
more than any other section of the public. (G. R. 2056 of 2ud April 1887, Jud. Dep.)

Powers under Abkari Act.—All Municipal Executive officers appointed under the muni-
cipal Acts, in receipt of a salary not less than Rs. 10 per mensem and being on the permanent
‘establishment are invested with powers under section 87 of the Bombay Abkari Act, 1878, in
addition to the powers and duties incident to their respective principsl offices. (Govt Notifn,
No. 6700 of 27th September 1882.) : ‘

8 Rules for general guidance.—Seo Orr’s Model Rules, Chapter 1V. = Ji

Forms of accounts and notices.~~1t is open to every municipality under this clause to
pass rules that their accounts shall be kept and their notices framed according to the forms
which have been prepared by Government and have been approved for general adoption so as
to ensure uniformity in the accounts of the municipality. Rnles to this effect will receive the
sanction of Government.. The forms may he printed at the Government Central Press, and
supplied to municipalities on indent, the cost being recovered as the cost of Local Fand forms
(G. R. 2609 of 12th July 1882, Gen. Dep.) ¥

Model rules and forms of account, §c.—See the draft rules circulated with G. R. 4790 of
10th Sep. 1909 G. B. as to procedure by municipalities in the methods of keeping the acconnts,
receiving and paying money, collecting and watching certain receipts, and controlling certain
forms of expenditure.

It was roled that municipalities should be left full liberty to determine in congnltation
with the Accountant General, how far they would adopt these rules and forms. *(See also notes
to see. (169.) )

Copies of documents,—The Advocate-General states that he sees nothing illegal er impro-
per in a munieipality furnishing copies of such of its documents as the public or any member
of the public has a right or may reasonably be allowed to ingpect, nnd making a fair charge for
the same ; and adds that in his opinion the municipality may fix such fees by rules nnder this
clause, and that fees so fixed may properly be called legal fees. (G. R. 8654 of 4th September
1889, Gen. Dep.) { 5

Municipal records are public documents within the meaning of section 74 of the Indian
Hvidence Act, and by section 76 of that Act any person who has a right to inspect any such
document may demand, on payment of the legal fees therefor, u certified copy of the same
from the public officer who has charge of the document. 7

Sections (9), 26, 49, 64, 65 (5) of this Act give to the public the right of inspecting
certain municipal records and it follows therefore from section 76 of the Evidence Act that
the public have a right to demand certified copies of,the same. The legal fees for such copies
would be fees prescribed by the municipality to whom the records belong. It is competent: to
every municipality to prescribe such feesin the rules and also to make rules for regulating the
grant of copies of documents in their charge or control which the public have not a right to
inspect; - (G. R. 1579 of 13th May 1884, Gen. Dep.)

Application for copy order, liable to Court Fee stamp.-—An application or petition w!}eu
presented to any Board or Executive Officer for the purpose of obtaining a copy or translation
of any order passed by the Board or officer, or of any other documents on record in sach office,
is liable to a Court fee stamp of one anna. (Court Fee’s Act, 1870, Schedule II, Article I (a).)

Qﬁpﬁng fees.—Copies must therefore be furnished on application, and copying fees may
be charged and amouns fixed by rules under sec. 46 (c). i
Oertified copies liable (o stamp duty.—*Held, that = copy of an order passed by a:
* Municipal 'ﬁard on'a petition presented to it, and certified asa turé copy by fhe s""'ﬁ;‘? .

Fo g

o, tothe Board, came within Article 22, Schedule I, Indian Stamp Act, ,187%» 1 50 requit dx;‘_;
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{ e stamp eﬂ f‘but% ﬂﬁlﬂ% - nnf»hmg that :ed ;reva;ut the ':luuehby
' tWJ of zrmm(u Iiby of uncertified and unstamped Qoyea of such records when
Hmwvm use. %’é . 2768 of 27th. z?;u 1898 “*mv Dep.)

records to be preserved or destroyid. —-Mummpahtles b Rt Brakis . daten

“showing what j ‘are to ba preserved or destroyed and the period of preservation in case
of the hm& (G. R. 1540 of 10th April 1899, Gen. Dep.) For model ligt | ot‘ documents to be
: {l) p:emved, ‘and (2) to be destroyed, see Part 11 Appendix H.

.—8ee Orr’s Model Rules, Clinpter V. The plovnmm in a hond for forfeiture
of the' smouarb deposited as earnest money or secnrity for due fulfilment of a contract is a

- ooutmob withm the exception to sec. 74 Indian Coniract Act, and the whole sum mentioned
! ng’i’ ayable. (Rajaram Rao vs. District Boa'rd Tangjore, 1 tM W. N. 686 ; 1910,
8 Ind~ Cas. 566 §'

. DRAFT SECURITY BOND T0 BE TAKEN FROM MU\ICIPAL SERVANTS.
A&Md of by G. R. 2500 of 5th June 1896, Gen. Dep.

‘ A.
i Wlmtm I A. B. son of by caste

have been appointed to the office
to the municipality of

‘\'mdm clause (g) of section 82 of the Bomhay District Municipal Act. Amendment,
urnish security of such amount and nature ag is hereinafter specified for the due
dis hm'ge of the trusts of the said office and of any other otfice under the said municipality to
which I may be hereafter at any time appointed and for the due account of all moneys,
papers lmﬂoﬁhel pxouerby which shall come into my possession custody management or control
by reason or in virtue of any such office I do hereby bind myself to pay and make good to the
Myd muuicipality of the amount of any loss or defalcation in my accounts and
of all moneys entr usted to my possession custody mnm\gement or control and not disposed of
by me in secordance with the duties imposed on me in respect thereof in any such office as
~atoresnid and to preserve from loss and damage all papers and other property so entrusted as
aforesaid and to deliver up the same within such time and to snch verson as shall be demanded
or ordered by the President for the time being or by the Vice-President for the time being: of
the md mumolpnhty by notice in writing left at my office or at my place of residenee or
deli d 0 me in person and in case of my making any default therein I hereby bind myself
my heirs and legal representatives to forfeit to the said municipality the sum of Rupees (in
ﬁgurpa) Rupees (in words).

wi

Mgd this day of 1
(ngnature)
FORI[ OF SECURITY TO BE SUBJOINED TO THE BOND 0[‘ THF‘ PRINCIPAL.
A. A
1 o! »D. son of by caste and by oceupation )
and inhabitant of (or we C. D. son of &e. and

IG.F _gon of &c.) hereby declave mynelt  surety for the above A, B. that he shall do

A ourselves sureties
g uud perform all that he has above undertaken to do and verform and in case of his
kit defanlt th In the said C. D, ) nyself my
5 g any erein = thle Y T F( § hereby bind e heirs and
1 legal representatives (jointly* and each of us binde himself,
*“th,,o,‘fef‘“’“ Ye  hig heirs and legnl representatives severally) to forfeit to the

; (in figures) Rupees (in words) or such smaller sum if any as shali be deemed
by the for the time being of the said municipality sufficient to cover
any loss or dumge which the said municipality may sustain by reason of such default and

ws dohereby further agree that no intimation of withdrawal from 'the contract of continu.

ing guamnbee by which _W% have herein before bound’ ﬂffl.f. shall have or be deemed to.

rselves
‘have any effect to revoke as to fature transaction the ooutmua,noe of the same until the expir 'y
of sixty days from the date on which « notice in wmtmg of an intention to make such revoca-
i{bn shall haye ‘been meived by the ~ ol the said mumorpahty g A

“hteen nalled upon in accordance with No. of tha Rules made by the said ;

municipality of the sum

L



all

dnd ihhbim R ‘
by ca oooupshon i

me jmntly a.nd \evamlly ‘hound to the l!un

(ﬂcnres) Rupees (words) to be.paid to the President for tho
pality on behalf of the said Municipality. For which payment to bc mde we bind dmlvu

and each of us in the whole our and each of our heirs execators and adm “jointly

and severaily by these presents. . ke S
Dated this day of g : e
And whereas the snid A. B. has heen appointed to the office of ~ onthe

establishment of the Municipality of and has in accordance with No -

of the Rules made by the snid Municipality unnder Clanse (g) of Section 32 of the Bombay

District Municial Act Amendment Act 1884 been called upon to furnish security of such

amount and nuture as is contained in these presents for the due account by him of ail moue’l,

papers and other property which shall come into his possession cnstody, management or

control by reason or by virtue of such office or of any office to which he may at nuy tlmo

hereafter be appointed by or on the establishment of the said Municipality. ; 1

‘Now the condition of this obligation is such that if the said A. B. above bounden Y
shall duly account for all efd every sum of money which shall come into his pusuealiqh A
custody management or control by reason or by virtue of any office which he now holds or
to which he may hereafter be appointed as aforesaid and shall at all times preserve from
loss and damage all papers and other property entrusted to him in connection with any such
office and shall deliver up the same within sach time and to such person as may at any
time be specified by a notice in writing from the president or vice-president for the time
being of the said municipality delivered to the said A. B. or left at his office or at his placa
of residence then this obligation shall be void and otherwise it shall remain in full force,

Provided always and it is hereby agreed and declared that the said C. D. ghall not be
at liberty to terminate or revoke as to fature transactions the contract of continning
guarantee by which he is above houuden except npon giving to the for the
time being of the snid municipality two calender months’ notice of his inténtion so to do and
until the expiration of the said period of two mouthshis joint and several liability under
this bond shall continue in respect of all omissions and defaults on the part of the d A, B.
and in every respect.as if no such notice had been given.
A. B. o

C.D.

Signed and delivered by the above bounden in the presence of L

Translations to be printed. - G. R. 4851 of 30th Oct. 1896, Gen. DNep., directs that the
translation of these forms should be printed and copies supplied to municipalities on pay-
ment.

Stamp duty.—Government has remitted the stamp d:ty payable un der the Indian
Stamp Act, on the letter which a person deporiting morvey in a District Savings Bank or Post
Office Snvmgs Bank, as security to the Government or a local authority for the dne execution
of an office or for the fulfilment of a contract or for any other purpose, is reqnired by the -
rules of the Stwmgs Bank to address to the Secretary of the District Savings Bank. or to the
Post Master in charge of the Post Office Savings Bank, agreeing to specinl eonditions ,with
vespect to the application and withdeawnl of the moyey deposited ond the payment of interest
accruing due thereon,

Local authority in this notification means a Municipal Committee, District Board, i'\
of Port Commissioners or other authority lezally entitled to, or entrusted by Government wit
the control or management of a municipal or Loeal Fund. (G of I. Not. No. 3673 ol 28?3
Oct. 1885 and G. R. 9108 of 12th Nov. 1885, Rev. Dep.) ¥

10 Appointing, pnmshmg dismissing.—See Ori’s Model Rules, Ohapm' [, and
‘note 6 'sec. 24, %
Section 184 deals with the Chief Officer’s powers of appointment and ppﬁdmlw
Sec. note 4. 1 :
“And conditions " -—Thase words had been in ytod apparently tnrdzhe pm-pme of juh
fying such a rule u ue limiting certain nppmnhmon mqmeu;hl um men who lnw
pmd certain qm nig aigmimmon;. PR AL ;






