v Y, oeenpa;non or'
and shall also give

s(l) the habﬂlty incurred in default uf pajgm %
e Y

5(ii) the time within which an appeal may Be Y
herema.fter provided against such claim.

LRgA

' (3) IF the sum for which any bill has been presented as
¢1¢ bill not prid with.  #foresaid is not paid into the mummpnf office,

in fifteen days, notice - or to a person authorised by any rule in that
i behalf to receive such payments, within fifteen
days from the presentation thereof, the municipality may cause to
be served upon the person liable for the payment of the said sum

- a notice of demand in the form of *Schedule B, or to the like effth

R Recovery of municipal claims.—The provisions of this chapter ave denu;ned to
provide a speedier and simpler method of recovery of municipal tuxes than the old one of resors-
ing to a prosecution before a' Magistrate. Pust experience has shown that in many of the larger
municipalities arrears of taxes have accumulated to an astonishing extent, and lirge sams of
tuxes have remained every year uncollected, owing to the procedure of recovery hy prouwnons
not being resorted to till frequently the very last day allowed for limitation. Sec. 164 g:veo an
alternative or additional recovery by civil suit. :

When, however, Government in the exercise of the power under sec. 88 mlpendl in. any
mmn(-lpuhry, the power to recover by distress and sale, the old procedure will have to be re.
gorted to under sec. 161; and in that case also there is apparently a right to an alternative
or additional. procedure by civil suit.

The Bombay City Act provides only for recovery by civil suit as an altornutim to or in
addition to distress and sale, ] )

The Madras Act (see note 4 to sec. 88) goes futher nnd gives in addition o ﬁhs dirveet
recovery by the municipality, a right to subsequent resort to Muagisterial process, besides the
alternative and additional procedure by civil suit.

Under the’present Act, the right to resort to Magisterial proceedings il noither altor-
native nor additional.

The Bengal Act gives the right of direct recovery, also alter native or add:tiona]
recovery by civil suir#but no recovery through a Magistrate.

The Panjab Act provides for recovery through a Magistrate, and in the case of taxes
payable by the owner of any property, it may be recovered as an arrcar of land revenue uﬁhmugh
the Collector.

' Summary proceedings~—7The Bombay Oity Act, sec. 210, provides for summary proceed-
ings being taken against persons about to leave the Clty and who have not paid their taxes,

1. Origin of section.—Sub-sec. (1) and (2) are taken from the Bombny Olty Act,
sec. 200, amplified ; and sub-sec. (3) from sec, 202.

Sec. 200 applies to ‘' any property tax or tax on vehicles and animals nther tlum public
conveyances and the animals used therefor, or any instalment of any snch tax.”

- The Madras Act, sec. 102, contains very similar provisions to clauses (l) and (2), ex-
capt that thebill is to be served not merely presented.

2 With the least practical delay.—This is taken from the Bom. Oxky Act. No
Aimitation, except in so far as these words may be consirued to ereate owe, is by the Act fixed
 within whmh the bill must be presented, or the notice of demand (sub-sec. 3) served, or the
warrant for distress (sec. 83) issned. If resors be liad to a Civil suit under awtfon Tbﬁ the

+  ordinary law of limitation which in this case is six years from the time when t.he' Mgm sue
&oornes (Art, 120, Schedule 2, Act XV of 1877), will apply. ‘ 5 B g

" The. Benga] Act provides that the bill must be presented “at any time u(t!;mQ monthn
aftar ’Qbe sum htf bauame due," but the notice of demand can be served at any auhpeqnent




re not nhhﬂ in ﬂn hull an y «hatramt eﬂe tei
right conferred by the Act depends on the
‘Hence where the bill omitted to state the m'e
ferred, Held that the tax so zeqovardd should ‘be rb
M'b:ldm (1914) 16 Bom. L R. 749.) K
of demand.—This is to allow time for a writben. upphoatimn to be made
,sec. 86 (b) (i). If this is not made the richt to appeal is lost. Cuder the
{ 08, :! the tax is not paid within 15 dnys from the sebvize of bhe bill, and
ot shown good ca,nae why lie should not pay, the munioi ity may recover
Nnﬁune of notice of demand is necessary (which is hmited t.herein oo
by the owner of any property ) i
Panjab Abh, sec, 64, it must be paid within 10 days from delivery di ﬂw bill
0 nue and if 1ot paid within 7 days from tprvioo of fhe notice. ity wihh the
an arrear, which besides ‘being recoverable on tpnhcptum to n
‘ o, may be rqoovered asun nmm of land revenue on apph-

: --',l‘hin sent.ouoe hls been mtrodnoed to authonse pnvmﬁto

pason, i

mnnnhu who g0 ro.nnd to oollect tliese taxes.

%e gﬁvcf —The 'la-smwenee of tlae form will have to be dltered in the unw of

ities whose p(mm to use the provisions of sec. 83 and 84 anre snu;vendaﬂ, lﬂd \

ce mhsﬁtnt.ed to the aﬂeoc that n proseontlou will be instituted before'a !

yotthemme 2 LA\ 4 G
—These wurdi will also, in ﬁm}; case, have to be omutt.ed apparently, f%r eq‘.’

8 only to the “ amount due on aceount o! any tax theretofore recoverah)e under the

and 84 5 -

_;ﬁt rvecovery (ses :iqh sec. 83) mmwt therefore be recovered under a Mamstaml

m,  The result is that now such municipnlities are in a worse ition than before

the recovery of taxes, for under the old section 84 of Bom. VI of 1873, it m T

il with the Magistrate to levy, in addition to the tax, a penalty not exceeding 4 of A
‘the tax on arrear. This penalty not only went towards payment of costs, but its \

an mdneement to a defaulter to pay up as soon as possible. Now, however, > YTASR

nothing by payiyg up until he is foreed to do so by a Magistiate, it is obvious, ¢

: tfel wi lmve more diﬂknlty thom ager in mahnu reem,erlwof t.nxw 7 ‘,\ “

on hhnlet!, or on any et}xer pemou,ofauoh nohne u punw 'vk

mM\ l&‘noth;\ 7
If the person liable for fhe' payment of tbe
v Sum does not, within fifteen days fron
. semce of such notice of dema d, exthgr




-t’he recovery ma.y -

ant cansed to be issued by the munlclpalmy in

~ Schedule C or to the like effect, by “dlstrees and S0
2 m veable property of the defaulter. . 5

: ~ (2) Every warrant issued under this section sh
" e L RS the president of the municipalit
- to be signed. the same to be issued, or by the
- Commissioner, if any, or in the cuse of a (‘1ty Municip
: chairman of the managing committee, or by an officer
.- the mumcnpahty have delegated their powers under sectio
by the Chief Officer, if any.

(2A) Where the property is in the mumclpal
" 4To whom warrant Warrant shall be addressed to an offi
should be addressed. . mupicipality. Where the property is
municipal district, or is not in a municipal district, th
shall be addressed to the vice-president of the munici
such other municipal district or to a Government officer
*m rank than a-Mahalkari as the case may be: provxdeé'

-pres1den or Government officer may endorse sucls
to a .subordma.te officer. Where the property is in -
. Bombay, the warrant shall be addvssed to the Mumclp
- sioner for the City of Bombay. o

(3) Tt shall Po 1awtul for any oﬁicer to whom a
¢Power of entry un. Sued under sub-sec. (2) is addressed, :
der special order, rant contains a special order autho'

~in this behalf, but not otherwise, to break open, at an
~ween sunrise and sunset, any outer or inner door or w
4 bulldmg, in order to make the distress directed in the
he hae reagonable. mnds for believing that such buil¢
; ‘property ’whloh”:s liable to seizure under the warra
ohfy ng &ns aﬁlthortty, and purpose and duly C




ever it may be fou 1y }mova“b]ne propevty
of the person therein named as defaulter, sub-
“the following condxbwns, except;ons and exemptmns,;

(‘in) when the defanlter is an agriculturist, his 1mplements
husbandry, seed-grain, and such cattle as may be necessary’
grmble the defaulter to earn his livelihood.

{b) e distress shall not be oxcessive, ‘that is %o say, the
i erty distrained shall be as nearly as possible proportionate
'nz value to the amount recoverable under the warrant, and if
anj a,rticles have been distrained which, in the oplmon of a
person authorised by or under sub-section (2) to sign a warrant,
should not have been so distrained, they shall forthwith be
retumd

¥

wfe)y The officer shall on seizing the property forthwith make
an 'mvpntory thereof, and shall before removing the same give
3 person in possession thereof at the time of seizure, a written
“notice in the form of Schedule D that the said property will be
sold as shall be specified in such notice.

1 Ori of section.— This is taken from sec. 203 of the BomWy City Act and is on

the lﬁh‘io ' gecs. 103 and 104 of the Madras Act, Sub-sec. (3) is on the lines of Bengal Act
111 of 1899,’ sec, 217.

' Asit was considerod that it might be desirable not to invest some municipalities,
eﬂpeoiaﬂy wvery small ones, beyond the rench of public opinion, with the exercise of such

extensive powers, which being ordinarily left to persons of the class of bailiffs or peons,
mlght if not supervmed by a vigorous officer, be abused, sec. 88 gives power to Government
to suspend the provisions of this and the next section in any municipal District which is not

a City Municipality.

o Oa.t of recovery.”—See note 5 sec. 82, These include the fees-under sec. 85,

petty verbal u]temt:ons have been made in this section by the Amending

' ress and sale. —By sec. 108 (2) of the Madras Act, if for any reagon the

dhtm{nﬁ or a sufficient distraing is 1mpxactuuble the municipality may prosecute the defaunl
ters bdone& Magistrate or (3) also sue in a Civil Court.

{ Nt Lhe case of O'Shanghnesey, 1. L. R. 9 Mad. 429, it was held that under sec. 103 (1)
© of that Act o prosecution ean only be iustituted if the tax cunnot be recovered by distress and

u.le of ﬁis moveable property of the defaulter.

power and rMponubihty for the purposes of the Act and he having levie

Bu“fm' damages for wrong distress—Held that in the Bombay City, the Municipal
Gopumwmuum being under sec, 11 of Bom. Act IT of 1865 vesfed with (t{:e entire executive
d the rate and Led

“the warrant for distress, the Justices of the Peace could not be held liable. '.l'hayr ad
ol over him to prevent him\!mm levymg the rate, 'Bhough Mw me o




z

Otherwise the

~ Commissiover was not their ngent 5o as to fix them with linbility for torts committed by him

in the general ‘convse of his business, (Shivshankar v. Justices of the Peace Bombuy, (1868

5 Bom, H. 0. R. 0. C. J. 145.) ey Limoe)
3 Warrant by whom signed,—The words “or by the Municipal Commiuigl:'

were inserted by the Amending Act of 1914.

4 Warrant to whom addressed.—This sub-sec. was inserted by the Am'e‘avidingf
Act of 1914. This with sec. 84-A meets the omission from the Act of uny prﬁvi;ionfdl@:ﬁblbob.
ing dues from defaulters absent frow or living out side of the munieipal Timits. W

p Illy”

The last clause was added by the Select Committee as it *“ conld he nseful to muﬁi&iﬁg., ]
lities near Bombay, such as the Bandra Municipality.” R ¥

5 Power of entry.—This is taken from the Bengal Act. of 1899, sec, 217, See tho
Bengal Act of 1884, sec. 123, AT R

6 Executions of warrant.—Sub-sec. (4) (a) is taken from sec. 106 of the Madras
Act, which provides also that the “seiznve, distraint and sale ghall be effected subject to the
provisions of sec, 271 of the Code of Civil Procedure” as well a8 the condition, exceptions and
exemptions herein mentioneds b :

The fact that such articles nre exemptb from attachment does not justify a uegigt.?g‘.‘ug'.'_by ¥
the defanlter to the distraint, and accordingly he would be guilty of offences under Penal Code,
secs, 166 and 353. (Queen Ewmpress v. Poomalai Udayan, I, L, R. 21 Mad. 296.) o

Wherever found.—This follows the Bombay City Act, sec. 204, but under llndﬂ&i;&ot,
sec. 109, it is “ wherever found within the municipality.” Under the Panjab Act, sec. 20,it is
within the limits of the municipality or in any other place where the person may, for the time
being, be resident. 3 S

84. (1) When the property seized is subject to speedy and

iSale of goods dis- natural decay, or when the expense of keeping -
truined. it in custody together with the amount to be
levied is likely to exceed its value, the president or chairman or
officer by whom the warrant was signed shall at once give notice
to the person in whose possession the property was when seized,
to the effect that it will be sold at once, and shall sell it according-
ly unless the amount named in the warrant be forthwith paid.

(2) If not sold at once under sub-section (1), the pmpgpty
Apblication of proceeds  Seized or a sufficient portion thereof may, un-

Sooh Sl : less the warrant is suspended by the person

who signed it, or the sum due by the defaulter together with all
costs incidental to the notice, warrant, and distress and detention
of the property, is paid, be, on °the expiry of the time specified
in the notice served by the officer executing the warrant, sold by
public auction under the orders of the municipality, and the

_proceeds, or such part thereof as shall be requisite, shall be

b

“appliéd in diseharge of the sum due and of all such incidental costs

. {8) The surplus,' if any, shall be forthwith credited

as aforesaid. i
o the
municipal fund, *notice of such credit being
;ghiéyen ‘at the same time to the person‘from

e - property was taken, but if the same be

- Surplus, if any,
oty

) how

-~
]
&



date of the .
pers Any sum not claimed within one year 3
: imhce shall be the property of the'munielpahty.
1 Originof section.—This is somewhat on the lines of sec. 107 “of the Mudvns Aot

Aad the lntter part of sub.sec. (2) is on the lines' of Bom, Act, sec. 206 |(1) Sub-sec. 3
il’ﬁ'omﬁ!m.aom. City Act, sec. 206 (2). \

-.1\7~

Tﬁ dsas Act, sec. 107 (8), allows objections to be ma,de, and consldered to the sale,
withiu t h“perlod and nlso thav if the property or its sale proceeds has to be returnad to the
party ecting. sny defanlter, who wilfully permits the distraint of property which he knows
is not liable to distraint, shail he made to pay all the fees and expenses of such distraint, and
fm&h warrant may be taken out against his property.

2 !lo‘ﬁico of ltlrplus —This is to meet the case of an illiterate deﬁmlter who unght
ot know what snrplus remains t0 his eredit with the municipality. The word * notwe where
'it-o&d for the 2nd time in this sub-gection was here substitnred for the word ‘sale’ by
gec. 6 of Bom. Act 1V of 1904.

Bengnl Act, sec. 125, provides “ All officers and servants of the Commissioners, and ull
ohsukidmrl constables, and other officers of Police, are prohibited from purchasing any

perprty at any such sale.”

~ B4-A. Where the warrant is addressed outside the municipal
Distraint and sale district the authority issuing the warrant may
outside the district. by endorsement direct the officer to whom the
warrant is addressed to sell the property distrained and in such
_case it shall be lawful for such officer to sell the property and to
do all things incidental to the sale and the foregoing provisions
shall be modified accordingly. \

v Qrifhl of section.—This was inserted by section 20 of the Amending Act 0f1914, as
it was said that the sale by the authority execnting the warrant would “ save delay und
expenss Bnd i8 necessary in the case of perishable nrticles,”

1Pees and ocosts . Fees for—
ohngeable. i ot

(a) every notice issued under sub-section (3) of section 82,

(b) every distress made under sub-section (4) of secmon 83,
and

(c) the costs of ma.intaining any live-stock seized under the
~ said sub-section,

«ghall be chargeable at the rates respectively specified in such
beha!fx: the rules of the municipality, and shall be included in
the. mst; of recovery to be levied under section 83.

z;.' oha.rgeable —Under the Madras Act, sec, 108, distruint fees are to be levied
At maximun rates given in a Schedule ; these do not molnde the expenses incidental to deten-

uon of propﬂl'hy
’ The following fees charged by the municipality of Karachi under this sectmn are given
a8 an example.
¢ (a)_ For every notice under section 82 (3)— : -
For amounts up to Rs. 25 "
‘For amounts above Rs, 25 e sist A N

el Lo 5 ¥




(Sanctioned by G. R. Mﬁ 28

Under Rs.

Rs. 5 and ynder Rs, 10 3

lr v

And go on every sum of Rs. 5; 4 annas more np to i
under Rs. 50, thele&fu-r 1

For 50 and under 60
» w » ”» 80
AR [ 0

”» w ”
Above Rs. 100

May 1901, Gen. Dep.) =

ove e

—
Qe O
OQOO; ‘%" o

2
. The ahove fees include all expenses, except: when peons are kept in charge of propmy
distrained, in which case four annas must be paid duily for each peon so employed. :

(¢) For the cost of mnmtammg any live-stock seized (under the same sub-section)—

: 5

I

Description of live-stoek. Fee, { Per,
P
Rs. a, p.
(1) Horses, bullocks and cows 0 8 0 |Each per diem.
(2) Caméls and hnfialoes 0 4 0 Do,
(3) Calves, young buffaioes and donkeys 02 0 Do.
R o,

(4) Goats and sheep

Bv sec. 202 (2) of the Bom. City Act, the fee is to be “of such amouut not exoeedulg
one rapee as shall;/in each case, be fixed by tho Commissicner.”

In the Madsas Act there is no notice fee, but instead, a fee of 2 annas per each wumnt
isgued under sec. 83 (1).

86. Appeals against any notice of demand issued nuder
sub-section (3) of section 82 *may be made to
any Magistrate or Bench of Mavistrates by
whom, under the directions of the Governor in Council, or of bhe
District Magistrate, such class of cases is to be tried. :

But no such appeal shall be heard and determined unless—

! Appeals to Magistrates,

(«) the appeal is brought within fifteen days next after
service of the notice of demand complained of ; and

(b) an application in writing, stating the grounds on whlch
the elaim of the municipality is disputed, has been ma.de to the
municipality as follows, that is to say :—

(i) in the case of a rate on bhuildings or lands, WIthm the

 time fixed in the notice given under section 65 or 66 of the
assesament or altemtlon bhereof according to whlcb the bill

”Pfepimd:. Byt o X

\T \11 ¥ ] : 5 70




loction.-—'l‘ﬁe provi-%mu off f)ul segtion au boWe conndemb
ﬂlé Bombay City Act, where however, such appeals are to |the Ohmf ul
ourb

J
ppeal ngamub a municipal tax is exempted from payment of Oomt fees (Aut V'II
9.) See natezmseohen 62,

appeal.—The Madras Act provxdes that it shall be in V!l'lhl‘l% and shall set fbx'th
istinctly the heads of ground of objection. oo

e \nf:ynroccdura in appeals. —'I'he Aot does not prescribe thm, but ohvi«onsly the
n udemg the appeal, should give notice to the municipality ard fix a day for

{ ﬁ“{i‘l},& Mumntmte must decide all questions arising out of the appeal, bsoa.use heis tl&s
,‘Qﬁ inted for the purpose. See L. L. R. 14 Mad. 140, noted section 161. y

peal against Magistrate's decision.—Magistr ates, in respeot of orders passed under
, are no move subject to the appellate jurisdiction of the High Gourt than tha
or other anthority acting under sec. 22.  See note thereto. A

Halsbury’s Laws of England Vol. 9 it is said “ Many bodies are not Courts, a.lthongh
/e to decide questions and in so doing have to act jndicially, in the sense that the
s must be conducted with fairness and impartiability. - The authorities show that
udicial functions are delegated to an officer whose decisions are ordinarily subject
al powers of the High Court, he is not, with reference to the delegated powers,
ub]sct to its appellate or revisional anthnmty. AL TR

gistrate noting under this section is merely an appellate nuthonby h.umg
ven by the Act to denl witl the question of a civil liability. He is therefore
or Criminal Court o as to be subject to the revisionnl jurisdiction of the High -
nder sec. 435 Criminal Pro, Code and so no appeal can lie to the High Court ugunst
on, (In re Dalsukhram (1907) 9 Bom. L. R. 1347.) § \

the Bengal Act the appeal is to a body of not less than 3 councillors appuiut‘qd
the muaunicipalify and their decision is final. Under the Caleutta Aot the anpeal is to the
e of the Small Canse Court whose decision is final, subject to the provisions of sec. 6 of -
cy 8. C. Conrts Act, 1882 or sec. 25 of the Provmoxn.l 8. C. Courts Act, 1887 as
‘may be. This gives the High Court jurisdiction *‘ for the purpose of nu.hafymg itself
order was according to law.”  As to tile meaning of th‘ls see Cnmmmg 8 annotated
} ﬂ;e Provincial 8. C. Courts Act. o

«ilion is ‘final,’ but nevertheless it wonld probably be held that if the Magistrate
. vires in dxsregud of the provisions of the Act, the ng‘h Oourt eounld sbep in to w
right. See note 6 sec, 22 and note sec. 161, 4

gh Court can anly interfere if order ultra vires.—'T'he Small Omuo‘OouM had Junsdao-
eal with the entire valuation and to set it aside and so- 4ouq s the procedure laid -

-&lm Act ns to the filing of objections to the valuations &e. is followed correetly, the
3 cannot interfere either undev s, 672 of the Civil Pro. Code or sec. 15 of the
i;he 8. C. Conrt had.no jurisdiction to declare that, the assessments under the
#luation were still in operation and should remain in force for a permd ‘of years,

80 far acted witra vires the order oonld be set aside. (Ww Unrpamhan of Ca_ ¢
1) 6 C. W. N. 480.) 5 :

Gm-t ewceeds jurisdiction.—Held that the Small G Gomt conld only dea.l
and could not go into the guestion as to the wanner in which
after the valuation hud boen uett-lod or whebhe\- it was or was

ol'the Bomba.y ﬁty Act the High Court is not given this jurisdiction, as the

leutta

\

A




(Caav. VIIL—Appeals against claims—Sec. 86.) 257

T e

hi ald be allowable before the Magistrate, as the Oivil
ovisions of see. 65 (6). .
i 11 the High Courts have held that wi 1 special tribunal is provided for the decision
of certnin matters, failure to rerort to that tribunal bars the right to bring a civil suit to
contest a gquestion which should have been brought before the Special Court. (See uote
2 section 86.) Moreover section 65 (6) expressly provides that these matters are “ conelusive ”
except for the result of the appenl, If a party uses the machinery provided he may raise
the points thereby allowed, but if he neglects to do so he envnot clnim to be in the same
position by bringing a civil suit. The fact that the appeal is permissive does not effect the
guestion, it only bears on the point that he is not necessarily debarred from bringing a vivil
suit, he cannot however in that suit raise the points which the legislnture says are *‘ conclusive”
against him, P
Civil suit for injunction may be brought in liew of appeal, but injunction to be granted
only in very clear cases.—'I'he Surat City Municipality served, under section 82, clanse (8),
a notice of demand upon plaintiff for house.tax due by him, The plnintiff who denied his

liability, instead of proceeding under sec. 86 of the Act, institnted a suit in the Civil Conrt

for an injunction to restrain the municipality from recovering the house.tax from him, The
lower Court rejocted the clnim on the ground that, as the plaintiff had omitted to appeal to
a Magistrate under section 86 of the Act, his suit was premature. .

Held, that section 86 was permissive merely, and that it did not make it inenmbent

{in every case upon a pariy complaining of an illegal levy of a tax by a municipnlicy to appeal
agninst the action of the munigipality to a Magistrate before sning in a Civil Court. But
Held also (confirming the decree) thit the injunction prayed for in this case could not
be granted. By sec. 56 of the Specific Relief Act an injunction eanuot be wranted where
efficncions relief cnn be obtained by any other usnal mode of proceeding. Sec, 86 gave a
remedy tu the plaintiff, but instend of resorting to it he filed this suit for an injunetion. It
was open to plaintiff to pay the tax and then sue the municipality for a vefund ; on the other
hand, it is open to the municipality to recover the amount by a distress warrant and sale.
In either cnse, it cannot be said that there wis no standard for ascertaining the actunl damage
likely to be caused to pluintiff or that pecuniary compensation could wot be giveu for the
invasion of his rights. It was discretionary for o Court to grant nn injunction and that dis.

cretion must be exercised judicinlly with extreme caution and only in very clem cases This

was not a case of that kind. (Chunilal v. Swrat City Municipality, 1. L. K. (1903) 27 Bom.
403 ; (1902) 5 Bom. L. R. 267.) I. L. R. 22 Bom. 884 (vide note 8. 36 p. 100) was referred to
but distingnished as the wording of the rule showed it was to be construed as permisive
and not mandatory. i

7 Bom. H. C.o(A. C. J.) 83 was also referred to and distinguished as the words in
the section in (hat case were “shall in the first instance ” which are imparative, wherens here
the word is “ may " which is only directory,

; The following ruling is applicable to this snbject except that while under the Madras
Act no question whatever could be raised thut the tax wae not leviable, nnder this Bombay
Act the questions that are precluded from being raised ave those referred to in sec. 65 (6) (b).

Liability to tax conclusive where remddy given by Act mot taken.-~The Madrag City
Municipnl Act (III of 1904) provides that when a person has been nssessed to any tax or toll
(séction 172) “all complaints against and all applications for revision of classificarions in
respect of any tax or toll leviable under Part IV shall be heard and decided by the President
and two Commirsioners.” Section. 175 provides an appeal against the order of the President
and two Commissioners to Magistrates, Section 176 authorises a reference by the Magistraies
to the High Court. Section 177 declarves the finality of the decision of the respective
anthovities in the following terms :—* The assessment, revision or demand of any tax or toll,
when no complnint, application or objection is made as hereinbefore provided, and the
adjudication of an appeal by the Magistrates shall be final.” d

Held, that neither in & prosecution under gection 125 for non-payment, nor in a distress
brought under section 180, nor in a civil snit under section 188 (1), can any defence be
allowed to be raised that the tax was not leviable. The Act having provided a specinl mode
of appeal agninst the tax, and the party not having complied with that, wus precluded from
doing so afterwards. s i e

Petitioner’s name avppeared in the classification made under section 121 of the Aet and
he was served with a nofice to pay profession tax under section 125. He did not pay nor did
he apply for revision within 15 days of the notice. He contended that he was ntp&,*iqble to
pay. Held, that under section 177 the assessment was final, and the Magistrate was vight in
declining to go into the question of non-linbility I L. R. 14 Mad 140 (noted section 161) not
followed. I L.R. 24 Mad. (noted section 65, p. 227) distinguished as heing under the old
Aot the wording of which was different, I L. R, 7 Unl, 832 aissented from, (Feerarvaghavulu

e President, Corporation of Madras. 1.L.R. (1910) 8¢ Mad. 130; 1 M, W. N. 688; 8 M. L.
773; 1910, 7 Tud, Cas. 743.) L
14 ‘ e &

19

2P I




\ 0 nes or om both,

ates, mentumed i deokion 68, shall, subject to the
pmorpayment. of land revenue, if any, due to His Majesty there-
upon, be a first charge upon the building or land, in respect
of which such tax is leviable, and upon the moveable property,
it any, found within or upon such building or land, and belonging
to the person liable for such tax or taxes:

perlded that no arrear of any such tax shall be recovered
from any occupier who is not the owner. if it has been due for
more than one year or for a period durlng which .such occupier
was not in occupation.

Ong'xn of section.—The first part of this i is from the Bom, le) Acr, sec. 212, and
the provise from sec. 209 (3). ;

Bengal Act 11 of 1888, sec, 146, and Mad. Act I of 1884, contain similar provisions.

T'his, except the proviso, follows the Calentta Act sec. 228, and the proviso follows sec.
222 (3) which includes a sub-tenant. Sec. 223 limivs the linbility of upu-dmsu of the
buildiug ot land to any period not exceeding one year prior to the purchase,

Held, that the linbility under sec, 223 is a personal one, whereas that under sec. 228
is as to the premises-—the two being quite distinct. : .

The property in guestion was sold hy public auction in Junuary 1903 to defendant
No. 1; snbsequenily the mortgngee became full owner in 1904 and in February 1907 sold
to the other defendnnts, The municipality filed a suit in Auvust 1908 acainst all the defendants
to enforce the charge for arvears of tax which had neerned during years from 1st Apnl 1903

to 31 Mareh 1906. Defendant No. 1 said that as she was not the owner in possession there |

no statutory charge awninst the property in their hands and no personnl deciee conid ba

could be no personal decree ngaingt her. The other defendants contended that there was
W'ﬂmﬂ

inst them as the arvenrs became due more than a year before they becnme owners,

Held thut the Act ereates a charge on the property. Further, it conld not e enforced
agningt the property in the hands of « bona ﬁdp purchuser for value without natice, but
defendants did not plend that they had no notice. T'hey were personally liable nnder ». 223
for nrvears of the year immediately prior to their parchase and they ndmit they had paid these
arveays.  If they had notice of the arvears at the time of their porchase, suill thongh they
could shelter themselves under the tidle of the sellers, the latter it is clear from the facts
kuew full well of the arrears Defendants are in no better position as they might have

ascertained from the municipality what the arears were,  Not being eubltlmkw protection as,

purchasers for value without notice, the decree againgt them was confirmed. (Akhoy K.
Bunerjee v’»_yf}mpom,lwn of Caleutts, 1. L, R. (1914) 42 Cal. 625.)

88. The Governor in Council may at any time by notifica-
'&Suwe“m“ of power 1101 suspend the operation of sections 83 and
to recover by distress 84 in any municipal distriet, in which there is
e Ay not a City Municipality, and from such date as
shall be fixed in this behalf in the notification, every amount due
on account of any tax theretofore recoverable under the said
sections, shall be recoverable on application to a Magistrate, in
the manner provided in sub-section (2) of section 161 for the
recovex 'y of such ﬁnvs as are therein retel red to, and not other-
wise. | :

1 Origin of section.—This now makes the old p»ocedma upuhotbla i the cases
spooxﬂed - See note 16 sec. 161, ;

No limitatiou as to when applicatiou may be wmude,

2 Gnvcxmr-in-c’ounod.-l‘hu in Smd meuns the’ Cummisnioue! in Smd (Seu. 3 (3))




- (Omap. TX.—Puwcers as to public strects—Sec. 89-90,) 259

T80 Forallsums pmd on account of any tax under this Act,
| ARl o b gire _a receipt stating thb’ amount, and the tax on
' for“a"wrmm ~ account of which it ‘has been patd ‘sh@l} be ten-
dered by the. persqn receiving the same. ¢

1 This is taken from Panjab Act, seo, 51, exoept that the last: aenfenoo in‘ﬂmt Aot is

“ghall be given by tho pergon receiving the same, on veanest by the person nmklng the pay.
ment,” - R . 7

%

.x;

Liable to Stamp Dufy —TIs a receipt by a manicipality acknowledging pagment of lmuso
toX exceeding Rs. 20, liable to sramp duty ?

“We think the gquestion must be snswered in the uﬂirmntnn The receipt is one for the
payment of mowey “the ntaount of whieh exceeds 20 rupees.” Tt is, therefore, an inghrument
vequirving » stamp under Act I, 1879, schedule T, Article 52, unless it comes nuder gehedule 11+
Article ]5‘(bv. That article exempts from stamp daty a receipt for payment of money, “with
out. gonsideration.”  That exemption was intended npparently to npply to receipts for, * volun-
tary ” pmyments, which in the ordinary legal acception of the term, are pnyments without
consideration, snch as payments made marely in considerntion  of witaral love or affection or
meve ¢ifts. The receint in gnestion is one for payment of honge rate due to the uumicthry
under the Act constitnting the muunicipality. 'I'he payment is not gratnitons, but one in satis-
faction or discharge of a ]ugul obligntion |mpmu-'d bv the Act, and in order to relieve lhﬂ puyer
from the consequences which wonld ensne in ease of his committing default, nnd is, Lherefora,
not one without “considerstion.” (I. L. R, 12 Bom. 103, In re Karachi Mumc;palcfy)

Receipts passed by manicipnalities on acconnt of honse tax, cesses, &e., for sums cxceed.
ing Rs. 20 are not exempt from stamn duty. Bat althongh nmneu:tmns mlght. be instituted
ngainst the offending bodies or their agents for contravening the Stamp Act, Government
cannot legally enforce n claim against nny of the them for the loss of revenne ooculoned by
their infractions of the law. (G. R. 1721 of 19 March 1887, Rev. Dep.)

CHAPTER TX.—MuxioipAt Powers AND OFFENOES.
(1) Powers in respect of Streets.

90. (1) It shall be lawfal for the municipality to *lay out
"WPower reguding and make new public streets, and to construct
streers, &c. ., tunwels and other works snhsuhauy to the
same, and to widen, open, enlarge, or otherwise improve any such
streets, and to turn, divert, discontinue. or *stop up any such
streets, and, subject to the provisions of sub-section (2) of see. 40
to ‘sell any such land, theretofore used or acquired by the munici-
pality for the purposes of such streots, ns may not be required for
~ any public street or for any other purposes of this Act.

(2) Inlaying out or making, or in turmng, diverting, widen«
ing, opening, enlarging, or otherwise improving any public street,
in addition to the land required for the carriage-way and foot-ways
and drains thereof, the municipality may °purchase the land
‘necessary for the houses and buildings to form the said streef,
and, subject to the provisions contained in sub- section (2) of
section 40, may ‘sell and dispose of the same in p«-rpetulty or on
lease for a term of years, with such stipulations as to the class
and description of houses or buildings t' be erected thereon as
thoy may thk ﬁ!

i 4 ) Sepasy




Dot g ‘%>‘@ﬁttw
g a public street, ot in any

i t, within the municipal di
8 public health, convenience or safety that' any work
‘should be done for the levelling, paving, metalling, flagging, chan-
nelling, draining, lighting or cleaning thereof, the municipality
may by written notice require the *respective owners of the lands
or buildings fronting, adjoining or abutting upon such street or
part thereof, to carry out such work in a -mauner and within a
“time to be specified in such notice.

(Citav. TX.—Powers us to public streets—See. 90.)

(4) After such work has been carried out by such owners or,

sand to declare sach 88 provided in section 156, by the municipality

streets public. at the expense of such owners, the street or

~part thereof in which such work has been donie may, and on the

joint requisition of a majority of the said owners shall, be declared

by a public notice, put up therein by the municipality, to be a
public street. :

~ (8) A municipality may, at any time, by notice fixed up in
1 _ any street or part of a street not maintainable
10Power to declare o b . . . e . .
any street o puitioc Dy the municipality, give intimation of their
:mtb"":li;’z;ﬁe‘;‘!'lw- intention to declare the same a public street,
e J and unless within one month next after such
tice has been so put up, the owner or the majority of several
ers of such street or such part of a street lodges or lodge
Jémtions thereto at the municipal office, the municipality may,
by notice in writing put up in such street, or such part, declare
the same to be a public street. :

1 Origin of section.—Sub-section (1) is re.enacted from clause 1 of sec, 28 of the old
Act of 1873, with some slight verbal alterations. .

The Madras Act, sec. 188 ; the Panjab Act, sec, 86 ; and the Bom. City Act, sec. 289 (2)
and 291 (a), contain similar provisions,

Street—Public street.—For definition see sec, 3 (12) and (13).

Railway muy be constructed across public etreet without permissinn of municipality.—The

~Great Indian Peninsuln Railway, in constrncting n line of railway known ss the Harbour
~ Brinch Railway in the Island of Bombay, laid down the lines of rails in a level-crossing across
& public street known as Sewri-Koliwada Road, vested in the Manicipal Corporation of Bombay
under gection 289 of the City of Bombay Municipal Aect, withont permission granted by the
‘Municipnl Corvoravion, The Municipal Corporation sued to obtain «a declaration that the
l&ilwu‘gv mpany could not lawfully maintain their lines of railway ncross the street in ques-
tion without either obtaining permisgion granted by the Corporstion and confirmed by the
Government under section 203 of the City of Bombay Municipal Act or acquiring the land
reguired for the level-crossing under the land Acquisition Act, 1894,

Held that the statutory authovity under sec. 7 of the Indian Railways Act was estab.
lished and that the application of see. 203 of the City of Bombay Muanicipal Act was excluded

by the words “ notwithstanding anything in any other enactment for the time being in force”
in the first-mentioned section, S

Held, farther, that where a railway company wished to lay a line of railwny upon and
across a street it was neither necessiry nor appropriate to proceed under the Land Acquisi-
tion Aot for the acguisition of the land, because if the Government under sec. 7 of the Act
‘were to diregt the Collector to take order for the acquisition of the m»mgﬁ“’a‘!

g

e his

i



N

T

L%

{

5

 (Cusr. IX.—New public streets—Sec. 90.) b

ﬂte Tand _m.!d‘i“':’tﬂ’i?mzpholnub .!'n? Governnient for the
EWOD;’!N);;{M fon Ao O:tll‘lg;mwmﬂ “;’iﬂ@“'&dﬁmb’l&a po;:iw;gt 1he street and
e ruilwny company wonld he unuble to-exercise the power given to it of constencting th
“railways upon and noross tlie “ street,” i sk T ?’\, el
~ Held, further, thut the effect of sec. 289 of the City of Bombay 'Mﬁnifoi;g! Act vesting
‘a1l publi¢ streets, pnvements, stones and other materinls in the Corporation aud under the control
of the Commissionar wus only to vest in that body such property as was necessiry for the con-
trol, protection and maintenance of the streer ns a highway for public use. (Q. L B, R ihway
Company v. Municipal Oorporation of the City of Bombay (1913) 88 Bom. 565; 28 Cas.
765, 16 Bom. I,. R, 104) ' 5 Vg ;

2 Lay out and make new public streets.--See sec. 48 (1) (o) which provides for
hy«laws for the proper laying out and location of strects ; sec. 54 (1) () makes it an obligatory
duty to “construct, alter and maintnin vublic streets,” and sec, 56 (a) makes it discretional
to provide funds for * laying out new public streets and acquiring the lind for that pnfpﬁuo,‘f

Civil Courts comnot restrain acquisition foracidening street.—A Civil Court hag no jurisdic-
tion to entertain n suit for nn injunction to restrain A municipality from acquiving, throngh
Government, a piece of land for widening a street way. 2 Bom, L. R. 895, noted sec. 41,

3 ““Stop up such Street.’”'—The Bom. City Act, rec. 289 (3), provides that. nt leart
one month betore tliis ecan be done, a notice is put up and objections received and considered.
8eo. 290 provides that the land of such permanently closed street mny be disposed of as land
vesting in the municipality, -

Temporary closing of a street—The Act does not nppear to provide for this.

The Panjab Act, sec. 86, gives power to temporarily close a public street for r,oiw.irb,
construction of sewers, &c., or any other publie purposes. : /

"~ The Madras Act, sec. 159 adds that the street must be “‘re-opened with all reasonable
speed.” ;

See sec. 319 of the Bom, City Act which provides for wholly or purtially closing of a
street for fraffic, and setting up of a notice and of bars, chains, &e.

4 ‘““Sell any such land.”—See Part IT. Appendix B as to rules and orders \lndel; the
Land Acquisition Act for the purposes for which such sales can be made, para. 15 (7).

See note 12 to section 50 us to rights of 3rd persons in public streets, &e,

Power to sell land no longer required for public street.—(Opinion of the Adyocal eneral
January 1908.) “The fact that the street has been nsed by the public ie no.
preventing thu exercise by the muuicipality of any power given them by the Distriet Municipal
Act of discontinuing the street and selling the lund.  If the municipality lave the power
claimed by them the legislative authority conferred upon them overrides the rights of the
publie. )

I think they have the power claimed because in my opinion the words of section 90 (1)
which succeed the words “and to sell” have reference to “any public séreet” and arve not
confined to “new public stroets.” .

y The Legal Remembrancer says this is an accord with the opinion expressed in G, R. 447
of 28 Januxry 1903. It is clear thut a municipality hus power to sell, subject to the Commis-
gioner's sanction, any land, which is part of pablic street, provided it is no longer required for
use as a public street or for any other purposes of the Act. Thisis not inconsistant with
G. I, 7119 of 22 December 1905 (noted section 110) which refers only to cnses where the
public street s to remain vested in the municipality as such.,

This sub-section gives no power to lease, buf only to sell. (G. R, 3461 of 11 May 1908,
Gen. Dep.) ; 3

Municipality bound to mauke proper provision for access.—* Bengal Act, section 34,
empowers municipality to purchnse or take on lease any land for the purposes of this Act,
and to sell, let, exchange, or otherwise dispose of any land not required for such purposes.”

It was held that this provision for the sale of land must be held to be suhjuit ‘ﬁ;;ﬁy :
pubiiu or private rights which may exist with regard to the lund in question, For instanee
‘the Commissioners would have no power to sell 0 publie rond and thereby depr{yg‘!h, public
of their right of way over it. * %)

“While certain land formed part of a certain public thoronghfare, B had immediate

f mell  such thorotighfare and the use of « certain druin, “I'ie Municipnl Crmmittes sold such

“and construoted n new thoroughfare. M used and occupied such land o as - to
ccess to the mew thoronghfare and liis use of the drain, F, therefore, sued

wd to
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' ,fgp over unok hnd nd a rin to the

al d nuo from ﬂcm, F had ari n‘r

~action against him and that »ln('!l rudﬂ. was not iy the circumstances that M hiad

~ nequived his Ma to the Tand from the Hglﬂc"( al Committee, iuasmuoh as the Manicipal
Committee could not have dealt with the old lhoﬂ;qﬁhfum to the specinl injury of F, and, had
it olosed the same, would liave been hound to provide adequntely for hix access to the new
t.hnr;mghfam and for his drninnge.” (F'uzul ,H'uk . Mahu Chand and another. 1. L. R., 1 AN,
557

ubﬁﬂs. w Mﬁ’% 3
%{f&?ﬂ dmi: Held, th “ 'S

. Conviction for removing obstruction to access bad.—" A mumcimnlity having aoqmred
_ under Act X of 1870, cer tain pieces of land, one of which belonged to the father of the ac.
ensed, subsequently came to the conclusion that the road, for widening which the land had
been acquired, was wide enongh and secordingly rerolved to sell it, and with that view har-
ricaded it with rafier-posts, thereby practicaily lva.nmg all rensonable access to the premises
of the acensed from the public road,  For removing thix bavricade, acensed was convicted by
n Magistrate under sec. 434 of the Indinn Penal Code, and fined Rs. 20, s gentenced, in de-
fault, to undergo simule imprikonment for twenty duys Held, wve:m-g‘the conviction and
senrence, that as the mischievous intent described in sec. 425 nf the Indian Penal Code was
not fonnd by the trying Magistrate, nnd conld not reasonably be inferred from the evidence by
the High Court, and ns, moreover, the accused appeared to have fhonght he was simply -
abnting a nnisance, the conviotion was bad, King v. Ruxsel, 6 B, and C., 566, referred to
(Imp. v. Abdul Aziz Nazirndin, Bowm. H, C Crim. Ruling No. 10 of 1895 )

5 Purchase of land.— Sub-sec, (2) is a re-enactment of clanse 2, sec. 28, of ‘the old
“Act of 1873.

Seo 85 of rhe Panjab Act, and gec, 158 (2) of the Madras Act contain similar p\ovx-'
mons see also the Bom. City Act sec. 206,

. See sec. 56 (a) which empowers municipalities to provide funds for lnymg out new

7

publie streets and purchasing the land, &c. -

The Bom, City Act also provides for the muuicipality agreeing with a person to make
a new public street partly or wholly at his expense,

‘This sub-gecion should have the following marginal rote ““ Purchase of land fer public
streets.”
_ Bee Part IT, Appendix B Land Acqnisition Rules, &e. Tt is illegal for a munizipality to
&vest the municipal fund in the purchase of honse sites with a view to speculative profits on
re-snle.

The purchase of the buildings on the land to be acgnired is not ‘expressly stnted hut
may be assnmed to have been intended. 'I'he corresponding section of the Bom. City Act,
sec. 206 stntes *“ and the buildings, it any, standing upon such land.”

6 Sale and lease of land.—See note 4 as to sales.

The Bom, C ity Act, sec, 296 (c), vrovides for the ‘‘ lease, sale or otherwise dmprs»cl of
a,ny luml or building ”’ 8o xmrohused as aforesaid ; and the conditions of conveyance are ‘‘as
to removal of the existing bnilding, the desmnpnon of the new building. to be erecte\d the
peviod within which such new building shall be completed and other such matters,’

7 Repair of streets.—This and the sncceeding sub-sections are taken from 388 and 39
Vie, C. 50, secs. 150 and 152 ; also 53 and 54 Vie. C, 59, sec. 41. See note 4 to sec. 99,

These provisions are intended to clear up fonever the-doubt as to the powers of a
municipality to enforee cleanliness and sanitation in © pols ’ and conrts. 1f the owiers eannot,
or will not, combine to do the work, the municipality will de it for them, and when the work
“has keen done, the municipality may declare the street a public street.

i . Sub-sec (8) follows sec, 305 of the Bom. City Act, sec. 248, of Madvas Act I of 1884
an cl sec 162 of Madrns Act IV of 1884, with this uup(\rmnt- dxntmctmu however, that thls
: mll gectl %n apulies to “any street, not bmmr a public strest, in which the mu:uc:pululy consider
it is necessary for the public he:uth &'c., that any work should lie done,” wherens the Acts
quoted relate to any private streer. P, ovision for this is however made Lha sub.sec. (5).

8 Respective ‘“owners of the lands or 'bruldmgu. c.”—In the Bom. City Act
s. 308 the govresponding words are *“ owners of the several premises,” &e.

~ The owner of a large ?lot cf land sub-divided it into a number of building nﬂn whwh
he arranged on either side of a private street which was projected to run through the plot,

- Those bnilding sites were let to legsees (of whom the applicant was one) for a par;nd of thirty
years; at the eud of the period the Jessee wus to remove the building put up by him nnless the

* lessor pmchgqu it. Under the terms of ihe lease the lessee was to contribute rateably to the
xpeulﬂ of making, rapmring, ete,, all wnys, mds, alac. 'l'ho Aﬁ\pﬂmt was those




(Cnr. IK~ MW dreet: m&dé‘publib-—- See. ‘90) 263 3

u-m He ! xmm. o et ‘ s From bokinit he received

3 Municipal Comm er of Bum ﬁ-mﬂa e to t applicant, nder section
mful e Gity of Bonhay A «ulh\g upon hint ro level, qﬁq‘bﬂ “‘ﬂv@‘m’l de ligii& the public
street in front of his building. ﬁ‘hc applicant faited to comply with tm notice, for which he
was pnm-med under section 471 of the Act. He contended that he was not the owner of the
premires within the meaning of section 305 of the Act. The Magistrate ovmruled Qhe con-
tention and convicted him.

Held. eonfirming the Mazutrata s order, that the mere owner of the land who had let it
ont under a building scheme tor building pnrposes was not the owner of the property, because
the proverty contemplated by section 805 necessarily embrace? buildings, whether erected or
to be erected ; and the législituve regnrded him as the owner of the premises who had thoﬁgm
to receive reut in raspect of that property.

The word * premises” ocenrving in section 305 of the Act must be presumed to hkve
been used by the legislature in its legn] sense, ns referving to the purticnlar kind of property
which forms the suiject-matter of the group of immediately precerding sections of the Act.
That gronp (sections 302—307) has reference to streets made for the ure of buildings or bail-
ding sites, The domiunnt iden running through the sections 302- 304 is that of buildings
either erected or projected.  That is the kind of property dealt with in what has gone before
section 305 ; and therefore that is its © premissa.”

It:is a primarvy rale of intorpretation that & word having a popular meaning ought to he
construed in that sense. One exception to that rule is that, unless there is something to the
I contrary in the context, words of known legal import are to be considered as having been used .
in their techinical sense, where the lnw has attuched that sense to them. (Hmperor v, Ram.
chandra Bhaskar Mantri, (1910) 34 Bom. 583; (1910) 12 Bom. L. Rep. 669 ; 7 Ind. Cus, 935.)

9 Declaration of public street.—This eub-section follows sec. 163 of the Madras
Act, gec. 249 of the Madras Act 1 of 1884, and sec. 306 of the Bom. City Act, with the differ.
ence pointed ont in note 8 Under the Madras Act, a private street can he declared n pnblic
street only “on the requisition of the owners,” TUnder the Bow. City Act, a private street
shall be declared u pnblic street on such requisition, and may he withont such requisition
“unless within one month sfter the notice of intention to declare, the owner of the sureet
or the greater part thereof shall, by notice in writing, ohject.”

Thus the present Act goes further in that any vrivate street may le declared a public
street even agninst the wishes of the owners thereof provided it is a street in which the
municipality consider that it ic neccssary for the public health, consenience, or safeby thab
jevairs should be done, and further the municipality may enforce the repairs nt the expense

o' the owner before declaving it a public street.

If the utreet is'not such n street, then the municipality eannot either have it repaived,
&c., nt the owner’s or ils own expense, nor can declare it a public street, if the majority of
Lhe owners ohject.

“ Majority of such owners.”—The Bom. City Act sayvs “npon the request of ﬂle owner
or of any of the owners of snch street ” and leaves it open to any owner or owner of greater
part to prevent the m'qummm by making a written objection. The Madras Act snys “on the
requisition of the owners,” upparently requiring the regnisition to be unanimons

Private street when may become a public street,—'I'he municipalities issued a nntioe to
accused to level, pave &c his private street, and on noncomplinnce he was vrosecuted but the
Magistrate acquitted him on the ground that as the pnblic hnd acqnired a vight of way over
the street it was no longer a private street and the notice was not a valied one. Held that
under the special provisions of sec. 416 of the Calcutta Act (as to streets in bustees) the street
did not eease to be a private street ; also that in ovder to createa public right of way there must
be a dedication by the owner. (Zhe Omporat:on of Calcutta v. Svemutty M. Devi, (1913} 17
C. W, N. 1250).

Street partly public and partly private—Sec. 307 of the Bom. City Act provides that
for the parpose of sub-sec. (3) (4) and (51 of this sec, 90, if a portion only of a street is a
publie street, the other portion may be desmed to be a private street.

' % 8hull be deelared a public street” ,—The muunicipality have no option, Hence nmier this
Act the owner of a private street who wants to be relieved of the liability to repair &e., the
street has only to neglect it 5o ns to force the municipality to tnke action under this sub-
section, In England if a private owner wishes to dedicate the road to the public this can be
refused hy the public nuthority only on the gronnd that the road is not of sufficient utility to
]nnify its being kept in repair at the public expense, (Sec, 23 Highways Aot, 1835.)

10 Privn,te' reets declared public —Urder this suli-section, any P‘ﬁ'ﬁﬁe street

limy be dealiud public street, if 1o objection is lodged, without foim; th “the” prelini.
o first requiring twberopdmi m\mer or tha m ty at th
&ﬁ&m’f‘o&uj e i . Ll

,
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mgm thnt I» r “swith the person or persons in whom the
in nny st b vgﬂt&il? it nfuy hiﬂ#mnﬁw the municipnlit ¥ 3
ﬁn;»h#v of several owners” —Under the Madras Act, the wnanimons cousent of the
muduhetsmninl (8ee note 11) ; under the Bom. City Act, the objection of “the owner of
such street or of the gwa.twr ptvrt thereof” is fubnl to the weqnisition (see note 10). Under
this sub-section, if the major namber of owners objeat, the street caunot be acqmred even
thongh sach majority may not be owners of the greuter part of the street. The provisions of
the Bom. Oatiy Act on thix point geem more equitnble.

(1) Every person intending to lay out or make any new
street, shall give notice in writing thereof to
the municivalit y, and shall furnish plans and
gections showing the intended level, means of drainage, direction
and width of such street, if required by the municipality to do so,
and the level, means of drainage, direction and widih of every

such street shall be fixed or a pproved by the municipality.

/ ‘ﬁew streets.

P;wqrcfmuuicipa,lity (2) Bf*fpre pnssing' oyders under sub-gec. (1),
#51 Dl pigu.  the municipality may either issue,

(@) a provisional order directing that, for a period therein
specified, which shall not be longer than one month from the
date of such order, the intended work shall not be proceeded
with, or

(b) a demand for further particulars.
(3) If

* (#) within one month from the receipt of the notice given
“2Right to proceed in under sub-section (1), the municipality have
“certnin cages. nelt,h er

(i) passed orders and served notice thereof either fixing or
‘dmapprovmg the proposals submitted under sub-section (1) with
regard to level, means of drainage, direction and width of
the street, nor

(ii) under sub-section (2), issued any provisional order or
demand for further particulars, or if

(b) the municipality, having issued such demand for, and
 having received, in accordance with the demand and with the
“by-laws in force in this behalf, such further particulars, have
issued mo farther orders within one month from the receipt of
such particulars,

then the street may be laid out and made, in such manner as may

have been specified in the notice, and as is not inconsistent with *

" any provision of this Act or of any by-law for the time being in
force thereunder.
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(4) Whoever lars out, makes or builds upon any such street,

.57 ., either without giving the notice required by

SO gub-section (1), or, except in accordance with the
provisions of sub-section (3), without awaiting, or otherwise than in
accordance with, the instructions issued by the municipality, or in
any manner contrary to the provisions of this Act or of any by-
law in force thereunder, shall be punished with fine which may
extend to two hundered and fifty rupees, and the municipality
may cause any street o laid out or made to be altered, and any
building erected in such street contrary to their directions to be
altered or removed, and the expense thereby incurred shall be
paid to them by the offender, and shall be recoverable in the same
manner as an amount claimed on account of any tax recoverable
under Chapter VIII.

1 Origin of section.—Suh-sec. (1) is a re-enactment of the first part of sec, 29 of the
old Act Bom, VI of 1873, and corresponds with sec. 161 (1) and (2) of the Madras Act, and
gec. 302 of the Bombay City Act; the former requires also, *‘ the height and dimeusions of
the bnildings to be erected on each side ;” the latter, *“ the height and menns of drainage of
the buildings to ve erected on each side.” Section 294 provides a minimum width of 40 feet

for carriage traffic or 20 feet for foot traffic only, but in the varying conditions of mofussil
municipnlities, it was considered impracticable to fix any such minimam, i

Notice in writing.—~An application or petition when presented to uny Municipal Com-
missioner under any Act for the time being in force for the comservancy or improvement of
any place, if the application or petition relates solely to snch conservancy, or improvement,
is dinble to a Court fee stamp of one anna (Court Fees Act, 1870, Schedule 11, Article 1 (a).

By gec. 48 (s) by-laws may be made determining the information and plans to be
required nnder this sevtion. 1

-2 Bub-section (3).—This is the last clanse of the old sec. 20 but its provisions have
been very considerably amulified. Under the Madras Act, sec. 161 (8) and (4), the period
is 2 months, under the Bombay City Act, 30 dnys.

By-laws in force.—See sec. 48 (8).

91 A. (1) It shall be the duty of every municipality to

The regular line of a  Prescribe a line on each side of every public

SN ", street within the municipal district and the

municipality may from time to time prescribe a fresh line in
substitution for any line so preseribed, or for any part thereof :

provided that—

f

(a) at least one month previous to prescribing such line or
such fresh line, as the case may be, the municipality shall gi_ve
public notice of the proposal and they shall put. up “special

“notice thereof in the street or part of the street for which such
line or suckh: fresh line is proposed to be prescribed, and

- (b) the municipality shall consider any written objection or
~ suggestion in regard to such proposal delivered at the office of
the municipality within such time as they may specify in such

& SR T
W { :

w“



('Owi‘! IXﬁSettingﬁback bmldmga--Sec. 93)

, (2) ke line for the time being so pmcnbed shall be. called
g tha  regular line of the public street.”

iy (3) Exoeptxunder the provisions of section 113, no peréon
nhall construet, or without the permission of the municipality
~ under section 96 reconstruct, any portion of any bmldmg within
t’he rogular line of the public street.

(4) Whoever contravenes the provisions of stb-section (3)
shall be punished with fine which may extend to one thousand
rupees and the municipality may—

() divect that the building be stopped, and

~(h) by written notice require such building or portion thereof
‘to be altered or demolished as they may deem necessary.

i

Origin of section.— This ie new and was inserted by see. 28 of the Amending Act
of 1014. See the Bom. City Act 1888 sec. 297 aud the Madras Act of 1884 8. 154 which contain
somewhat similar provisions,

It was provosed to add after the word “municipality” in line two, the words “ with the
aporoval of the Commissioner” as it was feared that muuicipalities would often not take a
sufficiently liberal view of the requivements of the public and so the municipality would
suffer.

The Select Committee in proposing this section say ;—

“9. Tt has been made the duty of municipalities to prescribe the regular line of every
public street. Unless the line is anthoritatively prescribed, the risk of encroach-
ments on public streets will continne nnabated and it will be difficult to disvose of applications
for building in the vicinity of public streets on uniform or savisfactory principles ‘Ulh()llL’h
by section 297 (3) of the City of Bowmbay Municipal Act, 1888, a Municipal Commissioner is
empowered to permit a person in spemnl cirenmstaices: to construct a portion of a building
within the regular line of a street, we think it wonld be better 1o give no authority even to
the munieivality to do so in nml'nsuvl municipalities, following i this respect, section 164 of
the Madeas District Municipalivies Act, 1884, Cnses of hardship c¢an be avoided by the
powar of the municipality to preseribe a fresh line in substitution of a line previensly
preseribed. If the municipaliby make defanit in verforming this duty, the necessary nction
enn be taken by Government under section 178 to enforce its performance.”

2 Special notice.—It was proposed in Conncil that this should be *served on the
owner (if known) or on the occupier of every house in the street,” but ‘bhis was negatived.,

(2) Power to regulate buildings, & ec.

92. (1) If any part of a building projects beyond *the regu-
1Sefting back project- lar line of a public street either as existing . or
ing Wnildings. as determined upon for the future, or beyond
“ the f\ront of the building on either side thereof, the municipality

m“y:“*

%a) if the projecting part thereof is a verandah, step or some
othet structure external to the main building, then at any
time, or

(h) if the projecting part is not such external structure as
aforesaid, then, whenever the greater portion of such building
or whenever ‘any material portion of such projecting part has
been ta.k(-\n down or burned down or has fallen down, e
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require by written notice either that the part, or some portion of
the part, projecting beyond the said regular line or beyond the
said front of the adjoining building on either side thereof, shall
be removed, or that such building when being rebuilt shall be set
back to or towards the said regular line or the front of such buil-
ding. And the portion of land added to the street by such setting
back or removal shall thenceforth be deemed part of the public
street and be vested in the municipality. i

(2) If any land, not vested in the municipality, whether open
*Acquisition of lamd Or enclosed, lies within the regular line of a
which is within the re- -~ pyplic street, and is not occupied by a building
gular line of a street
and open or occupied Other than a platform, verandah, step or other
only by platforms, &e.  gnch external structure, the municipality after
giving the owner of the land not less than fifteen clear days’
written notice of their intention, or if the land is vested in His
Majesty, then with the premission in writing of the Coliedtor, may
take possession of the said land with its enclosing wall, hedge or
fence, if any, and, if necessary, clear the same : and the land so
acquired, shall thenceforward be deemed a part of the public
street, and be vested in the municipality.

(3) Compensation, the amount of which shall in case of dis-
$Compensation payable  pute be ascertained and determined in the man-
by the municipality. ner provided in section 160, shall be paid by
the municipality_to the owner of any land added to a street. under
sub-section (1) or acquired under sub-section (2), for the value of
the said land, and to the owner of any building for any loss,
damage or expense incurred by such owner in consequence of any
acticn taken by the municipality under either of the said sub-
sections, provided that no such compensation shall be payable in
cases to which section 119 applies.

1 Origin of section.—See sec. 48 (n) (0) (p) and notes.

Suh-sec. (1) is n'reproduction of sec. 30 of the old Act VI of 1873, but put in & some-
what different form, The City of Bom. Act, sec. 298, contains somewhat similar provisious ;
80 algo the Madras Act, sec. 165, and the Panjab Act, sec. 91.

Sec. 54 (1) (/) makes it one of the obligatory dnties of a municipality to make provi-
sion for “ removing obstructions and projections in pyblic streets and plices.”

This section applies only to authorised projections and projections existing before the
birth of the municipality, The latter kind of projections or obstructions may be removed
at any time under secrion 118, and also ull unauthorised projections, &e. Seenlsosec, 112,

2 Regular line of street.—See sectiou 91-A.

' Where none such existing notice held legal.—A notice under section 30 of the old Act
was issaed to the pluintiff to set back his ota. Both the lower Courts found that no regolar
line for the street in which the otn was being built had either existed or had been determined
upon by the muunicipality and that the ota of the plaintiff did not project beyond the front of
the honse on the north side, or beyond the house on the soath, if the steps of the latter
house which the municipality had allowed to be erected, on condition fhat they were to be

 removed on demand, were included in it.

 Held, that under the circamstances, ﬂipf’nptio& was not justified by sec, 30,



house, and projecting boyond the regular line of a public street, cnme withi
of bunilding and not a mere projection into a public street’ contemplated by
V1 of 1878 (now section 113) and that therefore to acquire if, the municipality
? d under section 25 (now 41). It conld not be dealt with under section 30 (now

s that applied to a house being taken down, or barnt or fallen down. i

ion (2).—This is new, and is taken from section 299 of ‘ih'g City of Bom&{y
1888. As to Government land, see notes 11 & 12, section 50, and rule 35’ e

Oode noted at p, 156. ; (D

ption (3).—'This is & re-enactment of the provigo to the old section 80 of
of 1873, but the provisions have been amylified as required, and are mainly
with section 801 (1) of the City of Bombay Mnnicipal Act. See 14 Bom. 202

"thé old Act, the comperisation was to be ‘fall;’ and for any damége he may
was held not to include the valne of the land acquired, but now this is expressly
wder the Madras Act, section 165 (2), it is to be “reasonnble,” =

The municipality may, upon such terms as they think
v to . fit, allow any building to be set forward for
street.  jmproving the line of any public street in
ich building is situated. : "

g forward —This is a l'nprc;duction of clanse 2 to the proviso to sec. 30 of
873, and of sec. 165-A of the Madras Act. i

m. City Act, see. 380, provides for requiring a building to be set forward to the

f the street, and that for this purpoxe, a wall separuting any premises from \a
~shall be deemed to be a building, and the setting forward of such wall of such
 &o., a8 the municipaiity approve, shall be deemed to be a compliance with the

. Bee alsn sec. 301 (3) of that Act as to conveyance of the land so included if belong-

municipality, : s -

pe. 801 (4) vrovides for n reference to the Chief Judge, Small Caunse Conrt, if party
ith the terms of conveyance, g ok \

~of road-side strips of land.—* The question is whether municipalities gan, under
ilgallqwings.honne or building to be set forward for improving the line of ‘
treet in which such house or building is situnted, dispose of road-side strips of \
t obtaining thd previous sanction of the Commissioner under the proviso to sec. \
buy 11 of 1884, (Now sec. 40 (2).) e S 20 NG
Bet forwards’ as well as ‘set backs’ are muguestionably immoveable property
Internretation  YeSted in the ménicipalities within which they are sitnated. There-
_‘g&. fore after Bom. Act IT of 1884 came iuto foree, no sale or transfer
) by a municipality for a term exceeding seven years, would be valid -~
evious sanction of the Commissioner of Division. The section would mot,
xpress words, have a retro-nctive effect so as to invalidate past sales, transfers, or
would govern all subsequent transnctions. : ¥ g

The object and scope of the Acts must necessarily be considered in int ng th
ublic streets within the municipal limits are vested in the municipality,

er their management and control ns trustees for the purposes of the Act,
sdicated to the nse of 1he public and as porti eral svste
vhich is hé* in His Majesty. " )




principle on higher ;
. )tg -any po-mmu-na; alienation q? pnhlic uropMy almu to be | nl
when applied to the dirposal of road side stiivs, which might interfere with the MWM an
entire district, as to any other_immovenble property placed under the mnnu m and
oontrol of mnmupshtleu (G. R. 1108 of 19 March 1889, Gen. Dep.) 4 i

"On the question arising whether municipalities have the power to sell hnﬂ”ékmag
steps or benches hefore houses at the side of pnhlm road. “WAYS, Government under G. R.
5965 of 20 August 1886, Rev. Dep. concmred in the opinion on which G. B-m, of 80
March 1880, wns hased that the only case in which a wmunicipality could sell or MM’
portion of a public street to an individnal house.holder is under this section. 80,
see. 90.

94. (1) The external roofs and walls of bnildings eréo&ed oi{

BN Ly e renewed after the coming into force of this Act,
walls of buildings not Shall not be made of grass, wood, cloth, canvas,
to be made of inflam-  Jeaves, mats or other inflammable matemls
iy v except with the written consent of the munici-
pality, which may be given either specially in individual qum, or
generally in respect of any area specified therein.

(2) The mumcmahty may at any time, by written notloe,
sPower to require V€quire the owner of any building which has
removal of roof & wall, an external voof or wall made of any snch
i Safsmmmalie; material as aforesaid, to remove such roof or
wall within such reasonable time as shall be specified in the notice,
whether such roof or wall was or was not made before the time
at_ which this Act came into force, and whether it was made wnth
or without the consent of the municipality. 2

(3) Whoever without such consent as is required by sub-see-
tion (1) makes, or causes to be made, or in
disobedience to the requirements of a notice
given under sub-section (2) suffers to remain, any roof or wall of
sueh material as aforesaid, shall be punished with a fine which
may extend to twenty-five rupees, and with a further fine which
may extend to ten rupees for every day on which the offence is
continued, after the date of the first conviction.

3 Penalty.

1 Origin of section.—The word ‘combustible’ in the old Act is now snbltxtuted by
the word * inflammable.” 5

This section is sec. 81 of the old Aot, Bombay VI of 1873, considerably amplified. It
follows the Bombay City Aet, section 349, and | "anjab Act, section 90. See lladnu Aot Tof
1884, section 264,

Section 48 (1) provides for hy-laws “(u) regniating the structure and dlmaﬁuinulof
plinths, walls, foundations, roofs and chimmeys of new buildings, for prevention of am!'— i

b The Pan]mh Act, section 103, provides for the prohibition of stacking mﬂlli!ﬁlbh
materinl and lighting fires in any epecified vlace or limits; also section 104 of lighfin‘ fives
in &op Ktoreys and of plueing lumps, &e., in dangerous vlaces.

Sse ﬁhe Exglonvsl ‘Act as fo storage of pstro]aum, &

e by a municipnlily in exercise of authonty vested ﬁ it b uet:on 63 of
‘lﬁb’ww !:(nﬂm. 111 of Wl‘,)gwhigh forbids the er or renewal

.
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;:f ﬁeﬂnternd :;oot ‘&ﬁg walls i
or e renewnl even of a taon 0 neqapbm, 3
, , 24 W. R. 70.) .W il e :

© Sub-section (1) is very similar to mtion IW of ‘the Madras Aot. Hcld thnt. bhe word
“m waﬂ”qn that section includes * repaiting,’” (Quem Emp. v. Subborna, I. L. R.19

lmldlngg wfﬂt inﬂa.mmhle mmrim, tuo consbrued to -
v - with sich mtériM (Imy v. Montanee

‘»;'

3 2 mmon,l of inflammable roof, 80.—The upphcahon of this sub section to a
mf &o., mnde nfter (ke Act came into force, and whether with or without Qw consent of the
mm?mpnhty wag not in the old Act.

Held that the hedge of an enclosnre sunonndmg a hounee is not the extemnl wall of a
building which a manicipality can  require to. be removed under tlis illb section.
(Emperor v, Verho, 8ind Sadar Oourt Criminal Ruling No. 3 of July 1902).

3 Penalty.—T'his must be imposed even if no notice has issued,

Continuing offence, —Held, (under the corresponding sec. of the Bom. City Act), that
the eeciion requires a separate prosecntion for a distinet offence, al prosecntion in
which a charge must be laid for a specific contravention for a specific number of days,
and for which charge, if proved, the Magistrate is to impose a daily fine of an amount which
is left to his discretion to determine, (Impa v. Limbaji Inlsivam. I.L. R. 22, Bom. 766)
Bom. H, C. G, R. No, 67 of 1896. See also Imp. v. William Phumner, Bom, H. C. Cr. R. No
of 1897.

Under section 248 of Rengal Act 1V of 1876, a milkman who has been convicted
and fired for keeping nn animal without a license, cannot again he prosecuted for the conti-
nuance of the same offence before conviction, nor can he be separately prosecnted for the
same offence for each day the offence is continued as a separnte and distinet offence under
that section before conviction, In a summons taken out on the 27th of March agninst a
milkman for an offence under section 248, Bengal Act IV of 1876, the offence was stated to
have been committed on the 16th March; the case was fixed for the 8th April, und when the
defendant, was convicted and fined by the Magistrate, another snmmons hud been taken ount
against him on the same day (27 Mareh), for a similar offence stated to have been com-
mitted on the 25th March; held that he conld not be convicted on the second charge. (In the
mattter of the Corporation of the town of Calcutta v. Matto Bewah, 1. L. R,, 13 Cal., 108).

Though the gection may prescribe a further fine for every day the offence is continued,
it cannot be imposed prosvectively. The proper course is to institute a fresh prosecution
and allow acensed nn opportunity of defending himself before the further fine can be imposed.
(Queen-Empress v. Viramal 1, L. R, 16, Mad, 230).

An order for payment of n daily fine is illegal in ag much as it is an adjudication in
respect of an offence which has not heen committed when such order is passed. Sagar Dutt
In re W. N, Love. 9 B.L.R,, App. 35 (1868) I, B. L. R., 0. Cr,,41; (1872) 18 W.R., Cr., 44 ard
Kristodhone Dutt v. Chairman, Municipal Commwslmxew, Oalrutta (1876) 26 W R, 0r.. 8
referred to (Ram Krishna v. Mohendra Nath Mozumdar, 1. L. R., 27 Cal. 565. Emperor v.
Wazir Ahuned, I. L. R. 24, All. 309).

1+ Aceused was convicted of a nnigance under gec, 67 of Bengal Act IT1.of 1864 and fined
Re. 20 and further fined Rs. 2 a day, for every day the wnmisance continued unabated. The
High Conrt, Calentta (following a precedent cited) set aside only so much of the order as
inflicted the fine prospectively. (Imp v. Aneesuddin Meah, 20, W. R. 64; 12, B. L. R., Ap. 2.)

Under sec. 122 of the C. P. Municipal Act, 18 of 1889, a Magistrate convicting a

gon of disobedience of a written notice issned by the municipailty, cannot legally direct

that he shall obey the notice within a certain time and in defaunlt pay a daily ﬁne. (Impx. v.
Dadw Halnai, 7 C. P.4.)

Firet, conviction cannot be questioned on subsequent prosecution.—After a conviction
under section 147 of the U. P. Act for refusing to pull down a building which was in a ruinons
and dangerous condition, the person convicted eannot be permitted to challenge the correct-
ness of that conviction as often as he is prosecuted for continued disobedience of the order of

' the Board. (Sital Prasad v. The Municipal Board of Cawnpore, 1. L, R., 36 All. 430).

95. No building shall heveafter be built upon a lower level
than will allow of the drainage thereof being
led into some public sewer or drain either then
existing or projected by the municipality, or into some stream or
river, or into the sea, or some cesspool, or other smtable place
which may be approved of by the mumcw,pafhty. 5 Jrie. e il

Level of buildings.

.,‘\
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This is an omt reproduction of sec. 32 of the old Act. Bom, VI of 1873,
5 By sec. 96 (5) . bmiding oon@rnobed conl;mry to this provision ; makoa the builder liable
“to a penalty.
96. (1) Before beginning to erect any burldmg', or *to alter
"Notice of new buil. €Xternally or add to any existing‘ building, or
dings. to re-construct any pr o]ectlng portion of a
bulldmg in respect of which the municipality is empowered by
section 92 to enforce a removal or set back, or is empowered by
section 91 A to give permission to reconstruct it, “the person
intending so to build, alter, or add shall give to the municipality
‘notice thereof in writing, and shall furnish to them, at the same
time if required *by a by-law or by a special order to do so,

%(a) the sanad, if any, in force relating to the site of such
proposed building, issued under section 10 of Bombay Aect IV
of 1868 or received under section 133 of the Bombay Land
Revenue Code, 1879, or other enactment relating to the survey
of lands in towns and cities, and

(b) a plan showing the levels, at which the foundation and
lowest floor of such puilding are proposed to be laid, by re-
ference to some level known to the municipality, and all infor-
mation they may require regarding the limits, design, venti-
lation and waterials of the proposed building, : and the intended
situation and construction of the drains, sewers, privies, water- °
closets and cesspools, if any, to be used in connection therewith,
and the location of the building with reference to any existing
or projected streets.

(2) The municipality may issue such orders not inconsistent
sPower of manicipality  With this Act as they think proper with re-
to puss orders. terence to the work proposed in such notice, and
“may either give permission to erect or alter or add to the build-
ing according to the plan and information. furnished, or may
impose in writing such conditions as to level, drainage, sanitation,
materials, or to the dimensions and cubical contents of rooms,
doors, windows and Mapertures for ventilation, or with reference
to the “location of the building in relation to any street existing
or projected, as they think proper, or may direct that the work
shall not be proceeded with ®unless and until all questions con-
nected with the respective location of the building and any such
street have been decided to their satisfaction.

(3) Before issuing any orders under sub-section (2) the
YR st BT mumc]pallty may, within one month from the

work or to require fur- receipt of such notice, either issue,
ther particulars. : A 2



’io) may dema.nd further pa.rtaculms.

5(4) A building proposed in a notice given under sub-section

Right to proceed in (1) may be proceeded with in such manner,

Opéfaia pasak as may have been specified in such notice, as

is not inconsistent with any provision of this Act or of any by-law

for the time being in force thereunder in the followmg cases,
that,rs to say :—

(@) in case the municipality, within one month from the
_ receipt of the notice given under sub-section (1), have neither

(i) passed orders under sub-section (2) and served notice
‘thereof in respect of the intended work ; nor

- (it) issued under sub-section (3) any prowsmnal order or
a.ny demand for further particulars ;

(b) in case the municipality having issued such demand for
‘and having received in accordance with the by-laws in-force
in this behalf, such further particulars, have issued no further
orders within one month from the receipt of such particnlars :

Provided that no person, who becomes entitled under this
sub-section to proceed with any intended work of which notice
18 requu'ed by sub-section (1), shall commence such work after
the expiry of the period of one year from the date on which he
first becomes entitled so to proceed therewith.

17(5) Whoever begins or makes any building or alteration or
addition without giving the notice required by sub-section (1), or
without furnishing the documents or affording the information
above prescribed, or except as provided in sub-section (4), without
awaiting, or in any manner contrary to, such legal orders of
‘the municipality as may be issued under this section, or in any -
‘other irespect contrary to the provisions of this Act or of any

y-la’w’nn force thereunder, “shall be punished with fine which
may extend to one thousand rupees : and the municipality may

(a) dirvect that the building, alteration, or addition be
stopped, and .

%(b) by written notice, require such building, alteration or
addition to be altered or demolished, as they may deem ne-
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- #(6) The municipality or any officer deputed by them may
~at any time inspect the erection of any building without giving
notice of their or his intention to do so, and at any time during
the erection of a building or the execution of any such work as
aforesaid, or at any time not later than one month after being
informed in writing by the person responsible for giving a notice
under sub-section (1) that the erection of the building, or the
execution of any such work as aforesaid, has been completed, may
by written notice specify any matter in respect of which the
erection of such building, or the execution of such work, may be
in contravention of any pravision of this Act or of any by-law
made under this Act at the time in force, and require the person
erecting or executing, or who has erected or executed, such
building or work, or, if the person who has erected or executed
such : building or work is mnot at the time of notice the owner
thereof, then the owner of such building or work, to cause any-
thing done contrary to any such provision or by-law to be
amended, or to do anything which by any such provision or by-
law he-may be required to do but which has been omitted.

“2HExprANATION.—The expression ‘“to erect a building”
throughout this chapter includes 8 '

(@) any material alteration, enlargement or re-construction
of any building,

. (b) the conversion into a place for human habitation of any
building not originally constructed for human habitation,

(¢) the conversion into more than one place for human habi-
tation of a building originally constructed as one such place,

(d) the conversion of two or more places of human habita-
tion into a greater number of such places, /

(€) such alterations of the internal arrangements of a build-
ing as affeet its drainage, ventilation or other sanitary arrange-
ments, or its security or stability, and :

(f) the addition of any rvoms, buildings or other structures
to any building, g

and a building so altered, enlarged, re-constructed, converted, or
added to, is, thronghout this chapter, included under the expres-
sion “ a new building.” :
+ 1 Notice ‘of»‘bnilding-.-—For' definition of building, see section 3 (7).

This section is &n amplification of the provisions of section 33 of the old Act of 1873,
except clause (a) which is new. : '

Stehe Bombay City Act, section 348, as to provisions regarding buildings to be newly.
erected, = & % 0% , o7 4 Py i ) :

& |









Ommng a new exte
in opened, and such act doue,withont the notwe to the mnnioipality
- thi is punuh&ble. ia

a dm.way. ere the owner of tha door of a street alters it by nu.m:ﬂ*mg.»
he is not bound to give notiee thereof to the mnnmupnhty nnder sectign 33.
pality v. Bomm,th 2 Bom. L. R. 218.) :
such an act does nﬁt m any inconvenience to any person, a slight nomms.l
ate pnnishment. (Imp . Gugna wd. Awmagl,l L.R.9 Bom. 568 Bom, H. C.

of 8 July 1885.) _
tion 342 of the Bombny Oiisy Act ns to the cases in which notice has to be given
Iterations, &e. to a building and form of notice giving particnlars wanted. )

mpworoﬁ to tooomwt it.“—i‘hue wordc were msm'ted by

is

:pf ﬁm Amending Act of 1914,

on xntmdla' to bﬂﬂd.—-',l‘he Bombay City Act, section SM
rms of such noﬁmes bomg npphed to the publio on payment of 8 a.pmm

t that the oﬁgmn.l owner who bhendoﬂ ‘to build gave the nolice wonld not
urchager who Mtunﬂy bmlt from nlsn g‘lvmg notwe, and he would be liable to

e

8 (1 ) pmmdaa for byalm mgulnciug struotures and buildings, and (l) (5)
the mtoc sﬁmn md 18 to be rnqmrod nndar tlus aeoﬂaon. See also clauses

: bay Owy Aot aadbum M pro idu hat if renatabion nEb oomphed w:th i
quired hy t.hiu ae’aﬁou qhaluﬁo:iobmad not to have m‘givau. e

doouncm in re éf wmnadas v. Gulabdas. T, L.R. ll"‘
not ba jucti ed i 'myﬂg for other tntle deaa-.

pu,l [ ,emo“shing a wall regar
had not. fumm..d the plan called for thut the fact that the mun
ed title deeds did : omplinnee with the requisition
n | L. ll 19 Bom 27




pality |
when opened, pro]eul; over hhe street, the
alleged that the doors did actually ca
case whera it is m a.,qn ehended that: there may
ity had wer to compel any pe
to any purticular thing as will rdndsr |b xmpmchcabls
qbutmchon ‘or encroachment.

on appeal revermng the order and dlslmamug muhﬁ's ault, that (1)
municipality was a condition in a license to build and should be
a condition regninting the construction of the door and not th
utward couid project into the strest until it was opened. If the
0 that when opened it practically blocked the street, i
- him to aay “1 mean to keep the door shut” or “ I shall never open
* Tlhie municipality are entitled to say * You shall not build yo
‘ can project into the street,” (2) the municipality were entitled
not only under the general power given by sec. 96 (2) to issue orders
he et, but also under the purhonh.r power given to impose conditions as
‘the door (since a door is included in the definition of building) in relation
12 Bom. 490 ; 21 Bom. 588 ; 27 an 221 and 3 Bom. L. R. 842 referre
.R.38. Bom. 697 dtmnguisheﬂ (Z'ho Dunicipality of Karach

~ The Bombay City Aot sec. 811 providu “The Commissioner may ata
require the owner of any premises on the ground floor of whieh any d
opens outwards upon a streef, or upon any land )‘eqmred for the imj
af, in such manner, as in the opinion of the municipality to obstruet the s
the public along such street, to have the said vor, gate bar or wi
ob to open outwards.” 2

, ) bnildmg from t.he outset. Bvery person is entitled to erect a bui
w bot tions as the mummpufity may order consistent with the Act, and unt
m cmuphed with the huilding cannot be erected. In the case ol 2 180!
t of which the mumcxpshey may. enfome a set-bnc‘k the muuimpnﬂ
ceed ,Z\g‘iving a notice under sec, 92.

MMM ‘the Bombay City Act ‘Hection 34ﬁ the Oommuamner may af
ionth intimate by written notice to what extent lie disapproves of th
s therefore, and may permit erection subject to terms.. g

sal to sanction,—Tnd c. 92 of the I’nn;ab Act, the munici ali
said bmlding ? 5 and may, among, other thmgc req (n)
1t of the bnilding ; (b) space ta be left about the buﬂding to sec
wilitate scavenging and for the prevention of fire”

om order, ~The Panjab Act, see 150, provides ﬂmﬁ any person
n by the municipality o6 0 svion of a buildiy
ra,mon or demoliti










given witra virves i unection may wmr.t arcmon -—-In Attomey Gemi'a-f
L. J. 245 it was held that the iocu! anthorities had no power to give the
defs 1d finding that as a fuct defendant’s work across the

 public nuisance, gmnt.od a mandatory injunction as songht. 'Theve it was not
phe authorities had any power to forbid or grant the concession to defendant.
e limits of bheir statatory a,uthority and had allowed unﬂer muvn- .

page 173 onz Bom. L R. 274 Aein. i1 e held that o bmldmg erqcbod
u if ultra vives conld not be required to be demolished though in contra-

it not heing a public nuisance but only a naisance at law. This case differs
y glyen under a mhon of this A'

ktnon on any parhcninr -xde of a
The sub-section allows the municipa-
‘and cubical contents of such aper-
vrdingly. (Imp v. Muhammmi
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' Bowba meym-eoem 348 for spedin "‘:’V'r'.smu ' -'-;u;m,a- iai o
; sviously mnpni-lt upon i:»:rgp‘pﬁg@.p'awmj&”u’;&mg bl.llldlngs %o by

s and until all questions &c.—Directions involving indefinite delay ine
ns i xection.—Plaintiff npplied to the municipality for permission to re-construct his
house, ding balconies on 2 sides. The municipality gave written permission o re-build the
house according to the plan submitted but no reference was made to the balconies except in
a gﬁw ag regan:ls balconies your application is befors the Managing Committee for
d ”on. Therefore until this permission is granted, you must not do any work in this res.
pect.’ For about a year the municipality did nothing because the papers weve lost or mislaid
in thﬁ;ne?nnime-plmntiﬁ built the balconies, and on this coming to the ktnr)wléagé ‘of the
p?uiet?ahty they called upon him to remove them. Pluintiff then bronght his suit for an
injunction. Held, granting the injunction, that the order as to the balcounies being an ‘order
directing an indefinite delay was not one which could have been mnde under sub-sec. (2),
- as sub-sec. (3) and (5) by providing for a limit of duration of one month of a provisional
order during which n person who bnilds is penalised shows that oune of the objects of the
_I;fglea.::re was to discountenance just the kind of unreasonable dilatoriness which thig case
illustrates. ;

The order must be referred to sub-sec. (3) («), and as such, after the expiry of one
month, it was spent, and under sub-sec. (4) plaintiff was entitled to proceed with the proposed
zvhorlz tIn 80 far a8 the order directs a longer period than one month, it was inconsistent with

e Act.

An applicant is not to be restrained from proceeding with his work wmerely hecause
a provisional order, which is expressly limited to one month, may have been igsued
months, or even years, enrlier. (Ahmedabad Municipality v. Ramji Kuber, 1. L, R. (1912)
36 Bom. 61).

Prohibitory order as to building. If not ultra vires cannot be questivmed if appeal allowed
not resorted to,—Accused napplied for premission to inclose a certain plot of land. This was
refused and an order issued prohibiting him from making any construction on the land until
the title thereto had been decided by a Civil Court. Accused nevertheless erected certain
huts on the land which abutted on a public street and for which permission was necessary,
The municipality gave notice under sec. 87 toremove the same. Accused made a petition o the
District Magistrate who rejected it. T'he order not being obeyed, aconsed was prosecuted un-
der sec. 147 N. W. P. and Oadh Municipal Act 1900 and fined. Held that no prohibition notice
or order igsued under sec. 87 was linble to be called in question otherwise than by menns of
an appeal under sec. 152 of the Act, and accused not having presented any such appeal, was
rightly convicted (Emperor v. Shadi I. L. R. (1904) 26 All 386.)

Note.—The judgment shows: that the High Court found that the order was intra wvires
and therefore held that it could not be called in question by a Court. The ruling does not
mean that if the order had been wltra vires nceused was still bound to appeal before he could
question its legality. (See 22 Bom, 230 note 20 infra).

14 Suspend work or demand particulars.—This is in accordance with sec. 340,
Bom, City Act.

Suit for damages for illegal stoppage.—One K. served the municipal bonrd of Ajmere
with notice of his intention to rebuild a certain wall. He received no reply to his notice with-
in a month (the time fixed for the municipality to give a reply) and thereafter commenced o
build, The municipal board then required him to stop the building and submit a fresh appli-
cation. The applicant stopped the building, but did not present a fresh application, and some
months later sued the board for damages on account of the stoppage of the building, Held
thut the bonrd fuiled to prove that the notice first given by K. was not in accordance with
Jaw and having failed to give a reply within a month was not anthorised to take any action

under the 2nd notice, i

Held further that section 14 of the Regulation, if it applied _at all, did not oust th
jurisdiction of the Civil Court to try the suit for damages for an illegal action, (Municipa
Board, of Ajmere v. Kifayat-ullah, I. L. R., 37 All. 220.)

Demand of jurther particulars requires suspension for a month.—The question whether

a municipality ;{L{ a righfto call for information regarding ownership of the site on which a
rson asks permission to build, must be decided on the circumstances of each cnse. Where,
owever, he so produces his tittle deed and furnishes the information asked fqr,.j_;e‘_il bound

~* %o wait for one month from the date of his notice for the ovders of the municipality before

he can proceed with the intended construction. Not having done so he was rightly oon\péted.
(Emperor v. Pranshanker (1904) 6 Bom. L. R. 581.) AR
15 When building may be proceeded with.—Most of the provisions of this
b s e 5

:  sub-gection m-c,.kef:i“fro'g the Bombay City Act, section 345. The old section 33 merely
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mpliance with n lega
8 p ;"? right to “Vh*‘ba
I hat | of structure wonld
%, 68 of 11 Nov. 1886. Imp. v.
“in respect of a charge for buﬂdina eontngy ‘ the prov
ion for failure to comply with a notice to demolish the:
‘ op building &ec.—Disobedience of such an order
: a8 being “ contrary to such legal orders of the munic
i e Mt S SR ‘ Al
 illegal order would lay the municipality open to a suit for damages,
Notice to alter or demolish.—Under section 154 (5) the not
‘ e for. complinnce, and under (6) on non-compliance the munici
‘and recover expenses, and section 155 requires that the offender should |
- mbay Oity Act, section 851, the notice is fo ‘show eause, §
n, Wen the building may be altered, demolished, &o., at expense

I ceeptance of taves not acquiescence in disobedience of order to demolish.
‘the passing of an order of demolition under section 449 of the Calentta Act, |
~ been going on between the person directed to demolish an unauthorised
tion, the receipt of rates and taxes by the latter, on re-assessmen
(including the portions objected to, during the period of such nego
escence on their part in the continned disobedience to the order o ns to
‘proceeding with the prosecution for such disobedience after the failare
* (Lachmi Narayan Mahto v. Corporotion of Caleutta (1910) L. L. R. 87 Cal.

~ Accnsed built his honse in deviation from the sanctioned plan. He
olish it and on failure to comply was prosecuted before a Mnagistrate
and whila negotiations were going on between him and the mu
latber received taxes and rates on a re-assessment of the whole premises includ

~an acquiescence by the municipality in continuous disobedience of the ovder fc
(Bholaram Chinduroy v. Corporation of Calcutta) 87 C. 837 1ote ; 1910, 8 Ind, Cas. 6
Order for demolition not to affect any other building.—Plaintiff had
‘godown in one corner of his plot. He applied to erect other godowns on  the.
in  but showed the said godown as a blank space in his plan. After the |
it was found that mxto the existence of the godown the plan
wax in contravention of the by-laws as to leaving a space between the
Therenpon the municipality gave plaintiff a notice to demolish his
the &)

Held that the mere acceptance of the rates undet the circumstances did

pace. As he omitted to carry out this order, he was prosecnl

rected him to Jemolish the old godown within 2 months. Plaintiff

in the municipality from carrying out the order. Held that section

t does not give anthority to the Magistiate to direct the demoliti

a bailding which was in existence before the sanction was given
srected in contravention of the plan submitted to and sanctioned b

' 3 Cal. 646; (1 §

The Caloutta Corporation, (T. L. R. (1906) 3

exs permissi 1) 50 domluhcd—.&nbwner havi
in ml of permission may i Tiand, builds, o oihe
which pey'n»(ilui«»n was g




e practice of the Court to inte th corporate
g their powers” (Duke of Bedford v. Dawson.) L
removal of an infinitesimnlly small excess building would involve the demo-
d expensive structure. I am not prepared to sny that there may mot be
the facts it would be clenr that the municipality had acted mala fide
ise of due discretion., But the present suit hns not been brought on

think therefore, that it was rightly dismissed. (Bhawanishankar v, The
ity. 1. L. R.21 Bom, 187. P.J. 1895, p. 875.)

erected in defiance of refusal may be removed even if on private land.— A applied
lity for permission to erect balconies (nejwas) to his house to project over a
3 permission having been refused, A nevertheless pnt up the balconies, not over
ut oyer his own land, because he considered that as they were not over a street,
ide enough, the municipality had no right to refuse permisssion. Held, A was
to an injunction to restrain the monicipality from removing the balconies erected
of the refusal. b , . :

ustice Ranade held that the evection was 'an external addition for which permis.

necessary, and had been aked for aud refused, and that it was immaterial, when the

were on the side of public ‘streets, whether they overlooked plaintiff’s own land, or

‘on the public street. It is for thelmunicipality to decide whether the streets are

ough, and whether nejwos might or might not prove dangerous in the case of ncei-

by fire. The extent of these lnrge discretionary powers eujoyed by the municipality

seen clearly set forth in 1. L. R. 12 Bom. 490. The respondent oughtto have applied for

rmisgion before he made the new additions to his honse. The present case is governed
. 1895,875 and I. L. R 19 Bom. 27 (vide note 7 supra.)

Mr, Justice Parsons (dissentient) held that if the balconies overhang the pablic street,

; to be an obstraction, &e., they conld undoubtedly be prohibited ; but as the nejwas

. in question were erected over the plaintifi’s own land, and the evidence negatived that they
were an encronchment on the street or a danger in time of fire, and no reason conld be given
by the muuicipality for the prohibition, the municipality could not refuse the permission
‘asked for, It is competent toa Civil Court to examine the reasons given by a municipality
for an order refusing permission to build, and if it finds that they ave beyond the power
conferred by the Act, or, to use the words of the Act itself, “ inconsistent with the Act,”
to hold that the order is wltra vires and to set it aside. The orders that legally can be issued
by & municipality nnder section 33 of the Act nowhere extend to the issne of a prohibition
to a person not to build on. hig own land, but are strictly limited to the issue of orders in
;-qq?mpoe with the provisions of the Act, and ave intended only to ensure that he shall so
build as not to offend against the requirements of the Act or such by-lnws as the munitipality
may have legally made.

* Note.~This opinion has now been over ruled hy I L. R. 27 Bom 221. (See note 9 supra.)

i Kr. Justice Candy to whom the matter was referred held that as plaintiff had asked
W\‘Miﬂoﬁ and it was refused, he conld not build in defiance of the refusal, and so was
gg,enﬂﬁod to the injunction. (The Godhra Municipality v. Heptula Bhai, 1. L. R. 2 Bom.

£ - Notice to remove a  new building’ mot good in respect of a building mot newly erected.—
The municipality gave notice to plaintiff to demolish a thara or building alleged to have been
recently constructed without permission, « Plaintiff, alleging that the building had been in
qx{iﬁhhoﬂ for 50 years, brought a sait againgt the muuicipality for a declration that the muni.
cipality was not competent to demolish the building. Held, that it being vroved that the
hnﬂﬂ]ngm not newly been erected bnt was of long standing, the notice, which was clearly
~one under sec. 92of the Act (corresponding to sec. 96) (Panjab Muuicipal Act XX of 1891),

. wus fuoverative, and could not Act as a notice under sec. 95 which refers to projections, &e.,
with or:gfgcrumcl|xn'g upou the street, &c., the building in question being on the streer.

~ 1In the Municipal Act (XX of 1891) there are two sectious under which a Committee,
‘may order the removal of A building or a portion of a building, viz, section 92 and section 95,
‘The former is concerned with new buildiugs, and the laster with projections or structures,
- overhanding, projecting into, or encroaching upou the street, ete. o o TR
The powers given by the Act to Municipal Committees nre an

L Wil ofdiary Yighia and piooge o
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“ordinary powera it must do 8o strictly in accordance with law and procedure, and if a Co

‘mittee w;wkpunon\to remove a building on the ground that it has ho;n recently bn'i‘:c

without per , that person is not bound to remave the ‘building, which it has been proved
was not built recently, merely on the ground that it is on a public street, and would be quite
justified in asking a Court to decide whether the notice actnally served on him stated the fucts
corropﬂ,y and gave sound reason for the removal of the building concerned. Thig, of course
do:;;;::d. menn that the Courts will interfere with thé descretion of the Committee lawfully
ex g

¢ -« It was open to the municipality to serve plaintiff with the prol;or noﬁédiml" then
take such action as the law allows for the demolition of the building, (Mahomed Yasin v,
Municipal Committee, Lahore, 110 P. L. R, 1911; 1911, 9 Ind. Cas, 889.) Ry

Old wall erected under special agreement cannot be dealt with as a new building :
agreement not enforceable under the Act,—In consequence of an agreement entered into with
the mnmcxps!nty in 1865 certain persons constrneted a ganj, agreeing that the same should
be in conformity with the plans approved of, and if not the municipality would have the
right to prohibit any changes or additions. In 1909 the municipality issued a notice

“under section 87 (5) of the N. W. P.and Oudh Municipalities Aot 1900, requiring applicant
to remove a wall that had been so evected on the ground that it was coutrary to the
original plans,

Held, that section 87 applied only to new buildings in respect of which mnotice to
erect or re-erect was mnecessary, that the wall having been erected many years ago, the
notice of the manicipality for its removal was ultra vires, and that seotion 152 of the Aot
a8 Lo nppeals from orders of the municipality did not apply. Weekly Notes 1907, p. 2, and
(1906) 10 ©. W. N. 1004 referred to. (Bmperor v. Ram Dayal, I. L. R. (1910) 33 All. 147;
7 AlL L, J. 1075 ; 8 Ird. Cas. 569 ) i

Acquittal on charge for building contrary to Act no bar to subsequent prosecution for
failure to demolish.—The accused wns desirous of adding balconies to his building in a publie
street, and under sec. 342 of the Bombay City Act was required to give mnotice. The notice
originally furnished contained no reference to the erection of certnin balconies overhanging
the street and the ercotion of these balconies became the subject of a reference by the
acoused fo the Municipal Engiuneer in which he hoped that no objection would be taken to their
erection. The Municipal Engineer on behalf of the municipality did object to the erection
of these balconies, and the accused, in spite of the objection raised, proceeded to erect the
balconies stated. For this act he was prosecuted under sec, 471 for contravening the provi-
sionr of sec. 347 of the Act and in course of that prosecution he was acquitted by the
Magistrate, This ocenrred in 1901. Subsequently in 1902 the municipality under sections 808
and 309 called upon the acensed to remove the baleonies which had been in existence at the time
of the former prosecution. The guestion is whether the former acquittal precludes the muni.
cipality from bringing the present charge. Now on this point there does not seem to be the
smallest doubt because the offence conld not have been comnitted until the notice to remove
was served on the accused; and the notice on the accused was not served until the year
following that in which lie was acqnitted under the former charge. Therefore it seenis quite
clenr to us that sections 403 (1) and 236 and 237 of the Criminal Procedure Code have no
application. The offence cannot be considered to be the same offence, because the offence in |
this cate was his refusal to comply with the notice directed to him under section 308 (2) of
the Act. (Municipality of Bombay v. Javu Jagjivan (1902) 4 Bom. L. R. 575.)

Provisions as to height of building abutling on public street should be complu:cd with.in ’
interests of public health.—Accused gnve notice of his intention to erect a iuuldmp_; .wln'eh
touched on either side of it public streets which ran parallel to each other; the mun'wxpnlny
objected as the building would in height contravene section 849-B of the Bombny Orty. Act,
NotwitHstanding accused proceedad with the erection. He was prosecuted and the Magistrate
convicted him, holding that the face of the building should be constructed as the portion of
the building facing the street and not in the limited sense of the main eéntrance to the
building, and so it came within the section, i L L e

efore the High Conrt on appeal it was contended that the Act did not provi or

the not.gsl c:setin poi:t and this was 3 [::asus omissus. Held, that it was not permissible to

cvente a casus omissus by interpretation save in some case of strong necessity. See per

Lord Fitzgerald in Mercy Docks and Harbour Board v. Henderson Brothers (1888) 13 App.

Ons. 595 607. These provisions of the Act are intended in the interests of public health,

sand the Conrt ought to construe them so as to advance that object. A reasonnble view was
that the building must conform to the onnditim‘ls mentloned‘ in the section. Conviction up

held on these grounds if uot on those on which the Mugistrate proceeded. (Emperor v.

Rustomji (1907) 9 Bom, L. R. 363.) ; ; 5 -
~’K:ikipzlity‘ may require alteration or demolition.—This ;re'stl &ht,mqnpiptlity'mtln
) dinere in the matter, and the Civil Conrts will not i_u_tedm‘mtlyx &hprqpurmmuof
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Dawson.) Tt is possible ceiv
ni Y | excess building would involve the demo-
stru I am not prepaved to say that there may not be
wounld be clesr that the municipality had acted mala fide and
seretion, But the present suit hns not been brought on sucl
that it was rightly dismissed. (Bhawanishankar v, The
. 187, P.J. 1895, p. 875.)

ected in ce of refusal may be removed even if on private land.— A applied
, for permission to erect balconies (nejwas) to his louse to project over a

permission having been refused, A nevertheless put up the balconies, not over
over his own land, because he considered that as they were not over a street,
enough, the muunicipality had no right to refuse permisssion. Held, A was
an injunction to restrain the monicipality from removing the balconies erected
the refusal, S ’ . :

stice Ranade held that the erection was 'an external addition for which permis-
ary, and had been aked for and refused, and that it was immaterial, when the
on the side of public ‘streets, whether they overlooked plaintiff’s own land, or
the pnblic street. It is for theimunicipality to decide whether the streets are
and whether nejwas might or might not prove dangerous in the case of acci-
The extent of these lnrge discretionary powers eujoyed by the municipality
Ty set forth in I. L. R. 12 Bom. 490, The respondent ought to have applied for
nission before he made the new additions to his house. The present case is governed
J. 1895, 875 and 1. L. R 19 Bom. 27 (vide note 7 supra.)

tice Parsons (dissentient) held that if the balconies overhang the pablic street,
3 an obstraction, &e., they conld undoubtedly be prohibited ; but as the nejwas
juestion were erected over the plaintifi’s own land, and the evidence negatived that they
encronchment. on the street or a danger in time of fire, and no reason counld be given
. ality for the prohibition, the municipality could not refuse the permission
i

is competent to a Civil Court to examine the reasons given by a municipality
 refusing permission to bnild, and if it finds that they are beyond the power
the Act, or, to nse the words of the Act itself, * inconsistent with the Act,”
 the order is ultra vires and to set it aside. The orders that legally can be issued
pality nnder section 33 of the Act nowhere extend to the issue of a prohibition
- not to build on his own land, but are strictly limited to the issue of orders in
with the provisions of the Act, and are intended only to ensure that he shall so
t to offend against the requirements of the Act or such by-laws as the muniéipality
legally made. !

" Note.—This opinion has now been over ruled by I. L. R. 27 Bom 221, (See note 9 supra.)

_ Mt.ﬂ'nltioe Candy to whom the matter was referred held that as plaintiff had asked
“for permission and it was refused, he could not build in defiance of the refusal, and so was
mmma to the injunction. (The Godhva Municipality v. Heptula Bhai, I. L. R. 2 Bom,

S ﬂgﬂu to remove a ‘ new building’ not good in respect of @ building not mewly erected.—
The municipality gave notice to plaintiff to demolish a thara ov building alleged to have been
_recently constructed without permission, « Plaintiff, alleging that the building had been in
existence for 50 years, brought a snit against the muouicipality for a decliration that the muni.
cipality was not competent to demolish the building. Held, that it being vroved that the
“bnilding had not newly been erected but was of long standing, the notice, which was clearly
one under sec. 92 of the Act (corresponding to sec. 96) (Panjab Municipanl Act XX of 1891),

. wus inonerative, and could not Act ng a notice under sec. 95 which refers to projections, &o
with or encroaching npon the streef, &c., the building in guestion being on the streer,

- In the Municipal Act (XX of 1891) there are two sectious under which a Committee,
may order the removal of a building or a portion of a building, viz, section 92 and section 95.
The former is concerned with new buildings, and the latter with projections or structures,
- overhanding, projecting into, or encroaching upon the street, ete. A TR

 The powers given by the Act to Municipal Committees are an intm-férome for the pub-
 lic good with the ordinary rights and 'prﬁileq'o*n of the public, and therefore, the lu: lhonlgubo
very strictly construed aguultoomuim If a Committe wishes to exercise these extra-

“
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wasn  vecently, merely on the ground that it is on & publi
justiﬁb&gﬁiﬁiﬂg&vm‘wm whether the notice actually sorved

correctly and gave sound reason for the removal of the building concern ‘
“does not mean that the Courts will interfere with the descvetion of the 00&&%‘&1}!
exercised, i d SR
F - It was open to the municipality to serve plaintiff with the proper notice lﬂnﬁv&tﬂm
“take such action as the law allows for the demolition of the building. (Mahomed Yasin v.
Municipal Committee, Lahore, 110 P. L. R. 1911 ; 1911, 9 Ind. Cas. §89.) s

Old wall erected wnder special agreement cannot be dealt with as a mew building:
agreement not enforceable under the Act.—In consequence of an agreement entered into with
the municipality in 1865 certain persons constrncted a gang, agreeing that the same should
be in conformity with the plans approved of, and if not the municipality would have the
right to prohibit any changes or additions. In 1909 the municipnlity issued a notice
“under section 87 (5) of the N. W. P. and Oudh Municipalities Act 1900, requiring applicant
to remove a wall that had been so erected on the ground that it was contrary to the
original plans, Ry

Held, that section 87 applied only to new buildings in respect of which motice to
erect or re-erect was mnecessary, that the wall having been erected many years ago, the
notice of the manicipality for its removal was ultra vires, and that section 152 of the Act
a8 to appeals from orders of the municipality did not apply. Weekly Notes 1907, p. 2, and
(1906) 10 C. W. N. 1004 referred to. (Emperor v. Ram Dayal, I. L. R. (1910) 33 All, 147;
7 All. L, J. 1075 ; 8 Ird. Cas. 569 ) S

Acquittal on charge for building contrary to Act mo bar to snubsequent prosecution for
failure to demolish.—The accused wns desirous of adding balconies to his building in a public
street, and under sec. 342 of the Bombay City Act was required to give notice. The notice
originally furnished contained no reference to the erection of certain balconies overhanging
the street and the ercotion of these balconies became the subject of a reference by the
accused to the Municipal Engineer in which he hoped that no objection would be taken to their
erection, The Municipal Engineer on behalf of the municipality did object to the erection
of these balconies, and the accused, in spite of the objection raised, proceeded to erect the
balconies stated. For this act he was prosecuted under sec. 471 for contravening the provi-
sions of see. 347 of the Act and in course of that prosecution he was acquitted by the
Magistrate. This oconrred in 1901. Subsequently in 1902 the municipality under sections 308
and 309 called upon the accused to remove the balconies which had been in existence at the time
of the former prosecution. The guestion is whether the former acquittal precludes the muni-
cipality from bringing the present charge. Now on this point there does not seem to be the
smallest doubt because the offence could not have been comitted until the notice to remove
was served on the accused; and the notice on the accused was not served nntil the year
following that in which he was acquitted under the former charge. Therefore it seems guite
clear to us that sections 403 (1) and 236 and 237 of the Criminal Procedure Code have no
application. The offence cannot be considered to be the same offence, because the offence in
this cate was his refusal to comply with the notice directed to him under section 308 (2) of
the Act. (Municipality of Bombay v. Jevu Jagjivan (1902) 4 Bom. L. R. 575.)

Provisions as to height of building abutting on public street should be complied with in
interests of public health.—Accused gnve mnotice of his intention to evect a building which
touched on either side of it public streets which ran parallel to each other; the municipality
objected as the building would in height contravene section 349-B of the Bombay City Act,
Notwithstanding accused proceeded with the erection, He was prosecuted and the Magistrate
convicted him, holding that the face of the bnilding should be constructed as the portion of
the building facing the street and not in the limited sense of the main entrance to the
building, and 8o it came within the section.

Before the High Court on appeal it was contended that the Act did not provide for
the actual case in point and this was a casus omissus. Held, that it was not pgrmumbla to
crente a casus omissus by interpretation save in some case of strong necessity. See per
Lord Fitzgerald in Mercy Docks and Harbowr Board v. Henderson Brothers (1888) 13 App.
Oas. 595 607. These provisions of the Act are iutended in the interests of public health,

*and the Conrt ought to coustrue them so as to advance that object. A reasonable view was
that the building must conform to the conditions mentioned in the section. Conviction up
held on these grounds if unot on those on which the Mugistrate proceeded. (Emperor v.
Rustomgi (1907) 9 Bom. L, R. 363.) 5 ; ‘ :

Municipality may require alteration or demolition.—This vests the municipality w:tlf-
a diseretion in the matter, and the Civil Courts will not interfere with the proper exercise o

that discretion,




smises obtn permisgion from the mn d
e President being of opinion that under cover of the permission
xdsnbh additions and alterations, made a provigional order
) ¢ Madras City Municipal Aot (IIT of 1904), directing their
N that order under cianse (2) of wection 287. An apy
unding Committee having proved ineffectual, she filed « suit in the
) issue perpetual injunction restraining the Jorporation from
, which she claimed to have been in existence for more than
ight and an i gement thereof are nlleged, a cause of action
to the entertainment of a suit, the ordinary Civil Courts
Thongh section 287 (3) says ﬂmﬁ the decision of the
word  “final” refers to proceedings before the Corpora.
»w )ar an appeal from the Standing Committee to the general body of
e jimsﬂium of the Courts. When a specinl tribunal
afford redress there is an implied prohibition against a
5, but th ing Cmmhm cannot be held to be an

that Mme for m}amﬁon wﬂ! lieand that the proper remedv is not bv way of
m Chowdry v. Corporaiton of Oal. (1909) T. L. R. 86 Oul. 671, distingnished.

, that the suit was properly bronght against the President s he was acting
: Oorpomhon. (Valli Amma.l v. The Corporation of Madras (1915) I. L. R. 38
L. J. 531.)

i of prosecution for mon-compliance~A prosecution for non.oomplxa.non of
emolish must be made yg],thm 6 months of the date fixed in the notice for non-
There is no provision in the OMcntt.a Act for a continuing offence. See
. 545, note 35, section 48,

lowing 2 rulings under the Calcutta Act are noteworbhy as showing the prin.
i Gwﬂ Com-t wonld »‘Interfere with the exercise of the discretion of a muniei-

ucwfum not mrcuad Owd Court will interfere. —The petitioner completed
to his premises in Augrst 1902, devinting to some extent from the sanctioned
o evected a cooking shed ut the beginning of 1903 without permission. A part
es was re-valued and its assessment inmn«d in March 1903, m consequence of
ents made, including the deviations.

[ay 1903 a prosecution was instituted agninst him in respect of the cooking-shed
n order for na.rtml demolition passed in Angust of the same year. The resk of the .
N-Mmled in September 1904 at a higher.rate on account of the improvements.

sbruary 1905 a notice was served on the petitioner to show cause why the additions,
‘not in accordance with the sanctioned plan, should not be demolished, and an order
he Magmtmw in August 1905 directing the demobtion of such portion of the

s’y ' that under 449 of the Calcutta Municipal Aet it is dlwret.innnry with the Magis-

&8 an order of demolition or not, and that, under the circumstance of the case, the
fair or proper one and conld be set Mide by the High Conrt. (Shailk Abdul‘
)a)ﬁon of Caleutta 1. L. R, (1905) 83 Cul. 287; (1905) 10 C. W, N ]82 S, :




en. Interference with private rights beyond limits
dep ed, Held further that the High Court had power to divect whether
uestion should be demolished or not, and on . consideration of all the ciroums
' 3”14;01 that demolition was not necessarv. Circumstances which shoald
~making such orders, stuted at length.  (Chuni Lal Dutt v. Curporation of Culcutt:
Cal (1906) 11 C, W. N. 30.) See also L. L. R. 38 Cal. 296 noted s. 3 (15).

m‘ﬂt‘“ of building.—The marginal note should ba * Municin
ilding and require alteration to be made.” This sub-sec, is taken from the
] e first 30 words from sec. 350, and the rest is identical with sec. 353, e
words “not latter than * % * Jug been completed, may” are substitut
3 ‘months after the comuletion thereof.” ;

' What is meant by completion.—Under section 353 of the Bom. City Act,
given 3 months after completion to R. to reduce height of the building. R. conte
- prosecution was time barred. Municipality urged chnt the building could not. he sa
bean eompleted, unless and until such accomodations as privies and cesspools hnd
ed in accordance with the requirements of the Henlth Department; and the
was within time. 3 . :
 Held, that the notice was time barred. The word “completion ” must be
ordinavy sense, and the Court cannot read into the section **in accovdance
lﬂg?lmion ? or sanitary officer’s opinion. (The Bom. Municipality v. Raghs
I. L. R. 19 Bom. 372). R TS i ALl
The Bom, City Act sec. 352, proyides that the building may be out into
* for purpose of inspection 3 §

.~ 22 What is meant by ‘to erect a building.”--Clinses (b) and |
somewhat different wording, similar to gec. 337 of the City of Bombay Act, 1888,
includes in the terms, “ tonewly erect n building or re-erect any building pn
the plinth, or any frame-bnilding of which only the frame work is left down
This latter clausé was included in the section by the Bill as originally drawn, b
by the Legislature.

‘ Most of the clnuses of this explanation ave identical with the Panjab Act, sec, ¢
defines the expression “erect or re-erect any building,” with the following difference
the words “ re-construetion " is added ; in (e) the words “its drainage, ventilati
sunitary areangements, or its security or stability ” are here substituted for *an
of its drainage or sanitnry mrangements, or affect its secarity; ” in (f) “out-h
omitted. ¥ { 2o
. The C.P. C. Act, sec. 52, says, the expression includes erecting any wall, and all ad
ditions and alterations which involve new foandations or inereased superstracture on existing
foundation, &e. ! po ; et
 Building, definition of-—The Bill I of 1914 proposed to add to this section the folloy
graph :—*“ The word ‘building’ throughout this chapter means a building as ed
section 8. This it was said was necessary in consequence of the ruling in 13 B
494 noted infra. The Specinl Commiteee omitted it from the Act but in Council it w
“songht to have it inserted as it was contended that this addition would renove the flaw
above ruling and enable n municipality to coutrol such coustructions. The proposal was
#ver eventually withdrawn as it was explained that the amendment would not Lav b)sp
of meeting the difficnlty. ~ AT T
Re-evecting a platform to a greater height.—TIn this case, the accused was victed of
erected Mﬁwff@ga pr?k}mt‘g on municipal ground without having previc _obtained
jon 0 80, nh%ic igional Magistrate reversed the umﬂgﬁ T'he Local
Y ‘Iﬂ'"‘ Vigeniers ) & " I A‘- o't e 4 ' )

the
Saw:




and sen the
i ). Impcmh- Devindrapa ﬂandapa..)
llen dom —The accused applied to the municipality on the -
uct a wall of his house which had fallen down. The muni-
ed an order to the accused prohibiting him from making the re-
ﬁa meanwhile, on the 11th May, the accused withount waiting reconstructed
ed audot -eoﬁon% the ![amstrate relymg on the case of Queen-

tho order of mqmttal tlnt the ueuled had erected a burldmg within
section 96 since the rebuilding of the whole wall which had fallen down was a
nction or an erection of a building as defined in the explanation to the section,

prm v. Tippana is not an anthority nnder the new Act. (Emperorv. K al.ekh:m
10) '35 Bom. 236 (1910) 12 Bom. L. R. 1060).

ucting side wall of houseon old foundation not necessarily new buildmg —The
‘a house, one of the side walls of which had fallen down. He rebuilt it on its
1, withont having previously obtained permission of the municipality. He wns
charged, under section 96 of the Bombay District Municipal dct (Bom. Act 111 of
aving erected a building without*permission of the municipality :— ‘

contended for the munici lity that this was a “re-constrnction of a building
sec. 3 (7) “shall inclnde also walls, &c.” Heaton J, says “This may mean
1 or door-step, &o is itself a bmldiug, or that a building includes all its walls, &c.

utm:prﬂnuon be taken, the wall in question is a lmilding and iv has been re-
ﬁ the latter interpretation is taken, then the wall is only pert of a building, the
he whole house. If a wall stood by itself it would be building, but where there is
mding such as a house, the * building ” meant by sec. 96 is the whole house and
d portion of it such as a wall.

y be that the re.construction of a wall may beare-constrnction within the meaning
of that building of which it forms a part. Tt may be that the section intended to
be determined as a question of fact in each case whether the re-construction of any
wall or portions of a building is substantially a re-construction of a building. If it
en the question is whether there has or has not been substantinlly a re-constraction of
. The Magistrate has found that it is not and the materials on record do not show
Ng, ;
iyarkar J. held that the Magistrate having found as a fact that accused had re-
he wall, the only question was whether it came nnder sec. 96, “The cage ison «llfours
. L. R. 1060 (note , section ) in which I fully concur. A wall such as this
within the definition of building and its re-construction amounts to “erecting

Iding.’

On reference to Chief Justice Scott it was held that the nconsed committed no offence
under section 96, for it could not be snid as a ‘matter of law that the material re-construction
dIM wall must constitute the “erection of a building.”

L If i8 recognized in England to be a rule with regard to the effect of interpretation-
m of a comprehensive nature that they are nut to be taken as striotly defining what the

‘a word must be under all circumstances, but merely as declaring what things may
" be omp‘hemded within the term where the civcumstances require that they should,

| The ‘Queen v. The Justices of Cambridgeshire (1838) 7 Ad. & B. 480, Meux v. Jacobs
M)L.ﬂ..'lﬂ.la 481 and Mayor, &c., of Portsmouth v. Smith (1885) 10 App. Cas. 364,

"l’he word building * in this section must be given its ordinary meaning, a meaning
wkksh the neighbouring sections indicate. Tt is possible that the re-erection of a wall may
(under certain circumstances) amount to a matemal re-coustrnotmn of a bmldmg tu:ﬂer tha
mﬁou, but it does not necessarily do so.

5 m 35 Bom. 236, Mngm-hnd as there Mtr theorq-orootmn of his wdll
mjﬁ!ﬁng !Wntb:@hou. In prmut oumﬂxo w isa ml}onamd accused has
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TACL A ity | £
A space of ground enclosed by kanat screens—H. “sec. 87 of the N, W. P. mid
Juc micipality Act (I of 1900) as to power to regulate new buildings rend with sec. 9 (6)
which ddthmex‘prudm “erect or re-erect any building,” did not apply to a structure
which consisted of “a small space adjacent to a bungalow enclosed by means of kanats or
canvas screens and within private grounds.” ‘ RS :

- If such an enclosure was prejudicinl to the health safety and convenience of the public
the municipality should consider whether snch could not be gnarded against under some
other provisions of the Act. (Kanita Nath v. The Municipal Board of Allahabad, I. L. R.
(1905) 28 All. 199.) LT i

Note.—This might possibly come in.under clause (f) “ other structures.”

s l;la.terial alteration, &c.—In the Calcutta Act to ‘ re-erect’ includes * the re-ooniimoﬁ&n
3! l.::bl’::lding after more than one-half of its cubical extent has been tnken, burnt, or fallon
own, 3

Material alteration.—The mere addition of n masonry edging to a chabutra attached to
a house on a public street is not a materinl alteration 80 as to furnish ground for a convietion
under the V. P. Act. (Radha Ballabh v. Emperor (1904) 28 Ind. Cas. 193.)

New wall is a building.—Plaintiff straightened some of the walls by building aguinst the
pre-existing walls what may be called a secondary or double wall ; he also built a new masonry
wnll and there-by enlarged his court-yard. Held that though the first mentioned wall may
be open to doubt, the 2nd wall was an erection of a house within the nieaning of sec. 23 .
240 of the Bengal Act. Where the term ‘building ’ is not defined in the Act, it ought to be
construed in its ordinary eense and as including erections, structures or buildings such as
masonry walls. (Mahabir Das v. Gaya Municipality, (1915) 26 Ind. Cas. 651.)

_Re-building of house abutting on street barnt down s to re-erect a buwilding.—A house abut-
ting a public street was burnt down 8o that nothing but the 4 walls on the ground floor re-
mained. Accused in re-building the housc pulled down the front wall to the plinth and the
other three to some 6 feet or so of the plinth, and proceeded to build to a height greater than
allowed by sec. 349 B of the Bom. City Act. He was convicted under s. 471 for contraventing
the provisions of this section which prohibits a building which “abuts on” a street to be “ erect-
ed or raised ” above a certain height.

Sec. 337 {2) provides that “to erect a building ” means “ to newly erect a building or
to re-erect any building pulled down to the pliuth.” Admittedly this definition does not ap-
ply to this erection. : ;

As to the meaning of ‘ raised’ the question was whether ‘ building’ was to be construed
as “the original building” or as the “ ruin left by the fire.” In interpreting these words it
should be borne in mind that we are dealing with legislatare of a somewhat technical kind
enacted for a specific purpose. The purpose is nunmistakeably the heaith and well-being of the
City. o secure sanitary sufficiency of light and air there must be some relation between the
width of a street and the height, of the buildings on both sides. No doubt this is based on the
teachings of modern sanitary science and equally no doubt the legislature intended that all
reasonable opportunities shonld be seized of enforcing the standard laid down. The present
case is not: one of pulling down but of accidental destruction by fire and as such is mnot speci-
fieally dealt with in the Act, so the intention of the legislature has to be Enfarred. It is rer:
sonable to infer that the law intended that the opportunity for sanitary improvement should
be taken in such a case. The word “ raised” is inserted in the section to include cases which
are not included in the word “erected.” The building which was the subject of structural
operations was the ruin and that building having beyond question been raised, sec. 349 B
applied. :

The fact that the re-erection has been set back some inches from the actual line of the
street, did not make it nny the less a building abutting the street. ~Conviction confirmed. (In
re Ali Mahomed (1907) 9 Bom. L. R.737.) :

¢ Re-erection”’ is different from * erection’ :—Accnsed applied for permission to re-construc-
tion his house, - The total length of the walls of the house was 229 feet, of this a piece 28 feet
long by 9 feet high was the old wall and the rest of it was all new. The question arose
whether aceused in putting up the building on the remains of a wall 28 feet in length erected,
re-erected or re-constructed a building.

The High Court on a reference by the Magistrate held that this was a question of fact
which must be determined on the evidence and circumstances of each case. *

‘Re-erection’ is something different from ‘erection’ of a building. To ‘erect’ is
defined by s. 837 (2) of the Bom. City Act. ‘Re-erection’ is mnot defined. It must mean



. roof standing partly projecting bevond the building line of a road. He
the and repair it. He was convicted of re-erecting a building
of sec. 449 (1) (c) Onleutta Act, and the Magistrate divected
t beyond the building line. Held that. accurred’s act was not a
meaning of sec. 3 (39) (a) of the Act which is re-construction of
of its cubical contents are tnken down, mor did the act
1 a8 to *no portion of any bnilding or wall abutting on a public street,
ithin the line.” (Tripendeswar Mitter v. Corporation of Caleutta, 1. 1. R
N. 23; (1911) 11 Ind. Cns. 997.). i
stion—meaning of.—Section 342 (d) of the Bambay City Act requires that
given to the municipality when a person intends *“ to remove or re-conktruct
a building abutting on a street which stands within the regular line of such

o :
| re-comstruction’ as used in section 342 hag some other element than that of
tion or repair. If the repair is of an ordinary and casual chavacter, it is nob
n of any portion of the building. IF, ou the other hund, the vepairs ave of a more
ial charvacter, affecting the stability of the building, they are re-construction
epairs are done inside or outside the house. In each case, it is a qnestion of
the partial works done with reference to a building are mere rvepairs or are
a portion of the building. The difference between repairs and re-construo-
degree, and can be made out by finding whether what has been done adds to and
‘add to the structural capacity of the building. ; )

question what are © repair,” “construction” and ‘“re-construction’” was con-
the House of Lords in Haddinott v. Newton Chambers & Co., Ld., 1901, A. C. 49,

Macnaghten snys :—* It seems to me that whenever new material is put into a

nt it becomes an integral part of the strncture, yon have something in the nature
ction. You are putting together the olid materials and the new.” Then His Lord-
rves ** May not one sny with the strictest vropriety that a building is in counrse of
' when it is being re-constructed in order to make it what it was intended to be a
“substantinl structure capable of resisting the action of the wind ? Re-construction
eonstruction over again.” In this quoted case the building had been completed
that was done subsequently was that certain iron stays were added for its stability,
1 t, between the girders and the pillare, which supporved the building; and iv
thac this new work was *re.congtructed.” ;

‘Held, that the action of plaintiff in removing the joists, planks and koba floor on the
' floors of her louse and plaving new joists, new planks and new koba floors theve
‘within.the meaning of the section, to a re-construction of that porrion of the building.

- suit for restraining the municipality from pulling down 8o much of the building
v;&mntlhpo;él)od, digmissed, (Dewkabai v. Municipal Commissioner of Bombay (1904)

_ 97. Tt shall not be lawful for any person to erect any hub
‘*"W«ﬁo.. ofbuts, 7 Shed or range or block of huts or sheds, or

.~ toadd any hut or shed to any range or block
s or sheds alrendy existing when tbis Act comes into opera-




f thas the mu
e n and to facilitate scave
level as will admit of sufficient drainage, and may
ch huts to be provided with such number of privies a
means of drainage as to them may seem necssary. If any
shed or range or block be built’ without givirg such notice to the
municipality, or otherwise than as required by the municipali
the municipality may give written notice to the owner or b
thereof, or to the owner or occupier of the land on which . i
is erected or is being erected, requiring him within such reasonable
time as shall be specified in the notice to take down and remove
the same, or to make such alterations thevein or additions thereto
as having regard to sanitary considerations the municipalit; %};
think fit. ai G
1 Huts.—This is almost an exact reproduction of see. 84 of Bom, VI of 1873,
181-A nnd 181-B of the Madras Act. .
" Notice.—~See sections 154 and 155. 548

Erecting a hnt without notice and failing to remove it when required to do -om two
c(i}i::ivgg;«go)ﬁences (Chairman Howrah Municipality v. Golapi Bewa, 10 C. L. J. 16; 190?, QIM.

OQuwner-occupier.—See notes 4 and 5 page 219. :

98. (1) Whenever the municipality are of opinion that
any huts or sheds, whether used as dwellings
or stables or for any other purposes, and whe-
ther existing at the time when this Act comes into operation or
subsequently erected, are by reason Yy

I Improvement of huts,

(a) of insufficient ventilation or of the manmner in “Which
such huts or sheds are crowded together, or ‘

(b) of the want of a plinth or of a sufficient plinth or of a
sufficient drainage, or ‘

(¢) of the impracticability of scavenging, :
attended with risk of disease to the inhabitants or the neigh-
bourhood, they shall cause a notice to be affixed to some con-
spicuous part of each such hut or shed, requiring the *owner or
occupier thereof, or the ower of the land on which such hut or
shed is built, within such reasonable time as may be fixed by the' »
municipality for that purpose, to take down and remove such
hut or shed, or to execute such operations as the municipality
may deem necessary for the avoidance of such risk. :

9) In case any such ‘owner or occupier shall refuse or

neglect to take down and remove such huts or sheds, or to execute

= .
el




h huts or sheds‘ba puﬂed down by the miinicip@ty,
ality shall cause the materials of each hut or shed to

rately, if such sale can be effected, and the proceeds,
icting all expenses, shall be paid to the owner of the
shed, or if the owner be unknown or the title disputed,
e held in deposit by the municipality until the person
“therein shall obtain the order of a competent Court

- Provided always that in case any huts or sheds, existing at
"'ﬁmamheri%be land on which they are situate first became
't of a municipal district, should be pulled down under this
by order of the municipality, or in pursuance of their
, compensation shall further be made to the *owner or owners
of, and the amount thereof, in case of dispute, shall be
ned and determined in the manner provided section 160.

‘Huts.—This section is an almost exact reprodnction of sec. 35 of Bom, Act VI of 1873
- words “ of insufficient ventilation” * to take down and remove such hut or shed”
inth or of a sufficien’, plinth.” These last seven words were designed to prevent the
2 of hailding on sodden, low-lying and unhealthy ground. The words as to when the
¢ ;g tirst became part of the municipal district” were substituted for “ when this Act came
_into force” in the old: Act. See the Bengal Act, secs. 245—248, as Lo sanitary measures
* with regard to Blocks of Huts.

- Hut,—This is included in the definition of “ building, see. 8 (7), but there can be no
doubt that the term here used is not intended to refer to pacca houses however small but

merely to the ordinary mud or bamboo and mat habitations of the poorer classes. Ina

Caloutta unreported case (vide report of the Howrah Municipality for 1882.83), it was held
~ that it does not include a structnre with katcha-pucca walls.

~ Notice.—See sections 154 and 155.

~ Mwnicivality and Magistrate must see to a compliance with the Act, otherwise Civil
Court will interfere —The municipality issued a general notice to owners of bustees to do a
ot of operations, some of which were admittedly the work of the maunicipality. Accnsed
 offered to place his land at the disposal of the municipality to make any improvement they
wished ; this was declined and a rvevised notice was issned under section 408 Calcutta Muni-
cipal Act (III B. C. of W. 1899). This notice also requiréd a nnmber of operations to be done
some of which it was the duty of the municipality todo. Acensed having failed to comply,
- he was convicted, Held vhat the conviction was bad. When ths municipality directs one
of several owners of a bustee to carry ouf certain improvements and issnes a general mnotice,
it is the duty of the municipality to serve him with n cony of the standard plan approved by
the Committee under sec. 407 and point out to him in that plan what work he is to do,

The duty of the corporation in improving bustees is a most important one and they
have beeu invested with the most ample powers, but when certain penal sections enforced by
the criminal law are pubin motion on the reports of manicipal servants it is incumbent on

] yl-e Hugi.stmte and the authorities of the Corporation to see that the legal procedure which
8 a condition precedent to any conviction, is strictly and properly carried out. (Kanai Lgl
- Galan v. The Corporation of Calcutta, (1906) 11 C. W, N. 508.) .

2 Owner or occupier.—See notes 4 and 5, sec. 63.

jsg : . “In the present case, the owners of the huts were given notice to quit the huts at once
\mﬂ on their refusal to do so, the huts were pulled down. We ennnot hold that this notice
was legal under sec. 85 (Act VI of 1873) which clearly coutemplates that, in the first instance,

: S bl I B



uive:
it ] b for x uvo?i?;i.t:gi‘ ,
val ' property ‘be carried out by the municipnlity ‘oper
ecuted. (Jairam Ramsay v. W. E. Scott. P, J, 1888, Apéat.‘g PN i
““ Owner” is Receiver appointed by the High Court—~When a notice under section
408 of the Calentta Municipal Act has been served on the actual owner of an estate in the
hands of a Receiver nppointed by the High Court, he is linble under the section as such, and
not the Receiver, to earry out the requisitions made therein. It is incumbent i
such a case to request the Receiver to comply with the notice, after taking the
the Conrt, and on the latter’s failure to do 80 he should himself apply to the High
making the Receiver a party. If the Court refuses the application, the owner wonld be ena-
bled to satisfy the Magistrate thnt he had used all diligence to carry out the requisitions, and
_in the event of n conviction the penalty would be merely nominal, * If the owner is helpless
in the matter the General Committea may proceed under the section against the occupiers.
Parkar v. Inge, 17 Q. B. D. 584, referred to. A Receiver appointed by the High Court is not
the “ owner” of the premises he holds as such, nor is he an “agent or trustee” within the
definition of the term in section 8 (32) of the Calencta Municipal Act, Fink v. Corporation
of Caleutta, 1. L. R. 30 Cal, 721, followed. = (Corporation of Calcutta v. Haji Kassim Ariff Bham
(1911) I. L. R. 38 Cal. 714.)

See Corporation of Caleutta v. Muzaffar Hussain (1910) 8 Ind. Cas. 53 as to the meaning
of owner in the case of bustees and as to service of notice for improvements under the
Caloutta Act.

R = » e ’J
_question shall be r

(3) Powers connected with Drainage, &e.

99. (1) All sewers, drains, privies, water-closets, house-

Municipal control gullies and cesspools within the municipal dis-

foyerdeptnn, §o, trict shall be under the survey and control of
the municipality. '

*(2) All covered sewers and drains, and all cesspools, whether
public or private, shall be provided by the municipality or other
persons to whom they severally belong, with proper traps, or
other coverings or means of ventilation, and the municipality may,
by written °notice, call upon the ‘owner of any such covered sewers,
drains, or cesspools to make provision accordingly.

1 Origin of section.—Snb-sec. (1) is clause 1 of sec. 39 of the old Act of 1873, with
the words “ water.closets ” added. See note to sec. 106. See Madras Act, sec. 210 and 214
(1). The Bombay City Act makes a distinction between municipal drains, and private drains,
only the former being under manicipal control. The sub-section follows Bengal Act, secs. 190
and 197, Sec. 48 (1) provides for by-laws “ regalating the constrnetion, maintenance and con-
trol of drains, sewers, cesspools, water-closets, privies, latrines, urinals, &o.”

See sec. 50 (2) (c) as to all public sewers and drains, and all sewers, drains, tunnels,
culverts, &c., in alongside or uunder any street, and all works appertaining thereto belong to
the municipality. ¢

Madras Act, sec. 166 (1), requires that owners or occupiers of lands or buildings skirting
public streets or roads shall construct, &e., culverts over the side channels or ditches at the
entrances to such lands or buildings. 3 ¥

2. Traps to be provided.—Sub-sec. (2) is clanse 2 of sec. 37 of the old Act, and cor-
responds with Bombay City Act, sec. 243. Marginal note should be *Traps &c., when to be
vrovided,” Vide “Contents.”

3. Notice.—See sec. 154-158. Instead of sending the notice, the municipality may do
the work without giving the person the option of doing it himself, sec. 112 (1).

Service of written notice prescribing a time for compliance is essential and cannot be
dispensed with. As the municipality may muke by-laws in this matter, G. R. 4371 of 21 Oct.
1859 G. D. does not apply.

4 Owner,—See note 4, sec. 63, page 174, See also sec. 156 (1), proviso (b), as to such
charges being considered “improvements expenses’ and how they are to be recovered; also
sub-sec. (2) and (3) of that section as to recovery from occupier and his remedies against
owner.
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nder mny cellar or vanlt whi
'y street and after giving reasonable notice
he owner or occupier, into, through or under any. lanﬁ
within the mumclpa.l dlsmct S P

e municipality, or any officer appomted by them for

, may enter upon an construct any new drain in
an existing drain in any land wheremn any drain
e municipality has been already constructed, or may
er any drain vested in the municipality.

\ the exercise of any power under this section no un-
damage shall be done, and compensation, which shall,
dispute, be ascertained and determined in the manner
section 160, shall be paid by the municipality to any
sustains damage by the exercise of such power.

ge.—This is taken from sec. 222 of the Bom. City Act, and is on the lines of
3) of the Madras Aet.

liable for injury ecaused by drain.—Where a municipality exeavated a
drain in a public lane, and the trench getting filled with rai.-water caused a
age to plaintiff’s honse. Held that as the drain was the chief cause of ithe
nicipality was linble. (Vithaldas Dharamduas v. Municipal Commissioner of
Bom. L. R. 914.)

for alleged damage done to the plaintiff’s premises by excavations for
es, which the Justices were anthorised to make by Act VI of 1863 (Ben, C), it
that the Justices had entrusted the execution of the work to skilled and
ctors—Held, the Justices were not liable. (Ullman and others v. The Justices
for Calcutta, 8 B. L. R., 265.)

damages caused by drainage~—Plaintiff bronght a suit on 5 Feb. 1908 against
ty for compensation for damages in resvect of injary occurring about 3 Aung.
: the construction of a sullage drainage system. Held the stit was barred

24 and 2, Limitation Act. *

Art, 2 it is not necessary that the mumolpnhbv must at the time of dmng the

or inform the other party that he is acting in pursuance of a particalar
. It is snfficient for the municipality to show that in doing the act they were at
: ‘the honest belief that the act was anthorised’ by the Statnte. 160 P. R. 1883
w MY R. 1881 referred to.

05 jon to give notice under St 120-C, Panjab Municipal Act does not affect
vion Act, 5 W. R. 187 refefred to.

von hen oumpeuaa.tlon is claimed for damage resulting from the consequences of the
iblic body done in pursaance of statutory powers Article 2 applies. (Richard
on v. Municipal Corporation +f Simla, 72 P. 1. 1009; 112 P. W. K. 1606 ; 1909, 2 Iud.

mamipal pucea drnin eventunlly finds its outlat upon private land and bha
he drain is not shown to belong to the municipal or be n public drain, held
5  obsuructed &e., the drain at nwh oonmmﬁou ooﬂd not he ptmwhad nder
Act Ql 1900 ( Local., ) i
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(Onse. IX.— Drainage of buildings, §e.—See. 101) 995

bmldmg or lan 1 be aﬁan R undraiﬁed,
ot drained to t‘h@mﬁ%ﬁi@n of the muni-

 houses. . cipality, the municipality may by written
*notiee eall upon the *owner to construct or lay from s:oi:\ uilding

or land a drain or pipe of such size and materials, at such level,
aﬁi with such fall as they think necessary for the drainage of such
building or land into gen

‘(a). some drain or sewer, if there be a suitable dratnon
*within fifty feet of any part of such building or land, or

&

35

(b) a covered cesspool to be provided by such owner,

: '(2) It; shall not be lawful newly *to erect any buildiné,'}.o‘i'f:t‘a
bo o buidings pot to - re-build any building, or to occupy any building
aralo: . newly erected or re-built, unless and until—

- (a) a drain be constructed, of such size, materials and des-

cription, at such level, and with such fall, as shall appear to the

municipality to be necessary for the effectual drainage of such

building ;

(b) there have been provided for and set up in such buildin
and in the land appurtenant theveto, all such appliances ang
fittings as may appear to the municipality to be necessary for
the purposes of gathering and receiving the drainage from, and
conveying the same off, the said building and the said land and
of effectually flushing the drain of the said building and every
fixture connected therewith.

’(8) The drain to be constructed as aforesaid shall empty into
a municipal drain, or into some place legally set apart for the
discharge of drainage, situnted at a distance not exceeding fifty
feet from such building ; but if there is no such drain or place
within that distance, then such drain shall empty into such ecess-
pool as the municipality direct.

1 Origin of section.— Sub-section (1) is taken from sec. 37 of the old Aect of 1873.
See the Panjab Act, sec. 122, and Madras Act, sec. 213-A, See also section 156, proviso: (a),
as to special ngreement. Sub-section (2) and (3) are from the Bombay City Actsec. 284.

The Sanitary Board suggesied that provision should be made in the section for all
house connections for privies or bath-rooms as regards a general drainage scheme heing
carvied out by, or under the control of, the municipality ; and that the cost may be recovered
from the owner or oecupier, as a public improvement under sec. 156 (1), proviso (b),

The experience of Karachi, Rangoon and Bombay shows that the success of a drainage
scheme depends in a lnrge measure on the house connectious ; to be efficient and satisfactory,
these ought to be ou a uniform plan, both as regards muterials and construction; and no
opening ought to be left for ill advised economy on the part of the owner, as defective house
connection will certainly cause illness in the cocupiers of the house. Frivies and bath-rooms
are always against the ontside wall of a house, so the interiov arrangements will not be inter-
feved with. ; . % ! . A

 Sec. 209 of the Madras Act provides that the munivipality may contract wiﬁilﬁmer
or occupier for consiruction and repair of any drain, privy, &o.



eanote 4, section 99.

n 50 feet.—The Panjab Act says “not more than 100 feet.” So also the
e Bombay City Act, secs. 231—232 and Bengal Act, sec. 227,

o‘m a building.—See explanation to sec. 96.

IQBdngal Act, sec. 242, provides that the municipality may prohibit the owner of
house to let it for ocenpation, uitil the drainage and latrine accommodation have
and approved,

R m where to empty —The marginal note should be as shown in “Contents.”
' anch draing where to empty into.”

Mally ‘set apart for the discharge of drainage.—A place *lawfully set apart ” for the

‘afﬂm public by the Corporation within the meaning of section 299, Calcutta Municipal

Act (I11 B. C. of 1889) wust be a place over which the Corporation have acquired by some
procedure under the statute a right to make use of private property as a public drain.

Where every hut in a busti had a surface drain connected with the private common
drain of the landlord and this latter drain discharged into the municipal sewer at a distance
outside the statutory limits:—Held that the private common drain cannot be presumed to be
a place lnwfnlly set a apart for the discharge of drainage within the meaning of section 299,
that a tenant in one of the huts in the busti cannot be called upon to alter his conneatlng
drain to snit the convenience of the Corporation, and that he cannot be fined for neglecting
to do so. (Gobinda Chandra v. Corporation of Calcutta, I. L. R. (1910) 38 Cal. 268; 13 C. L. J.
827; 15 C. W. N. 412; 1910, 8 Ind. Cas. 706.)

 Municipality mot authorised to vrequirve draii in particular location.—Accused was con-
victed and fined Rs. 25 for not complying with a notice issued by the Municipal Commissioner
of Bombay under sce. 231 of Bombay Act IIT of 1888. The notice required him to make an
open drain in the guily on the west of his premises, this drain to be so constructed as to adjoin
the west wall of his building.

Held, that clause (a) merely glves the Commissioner power to require that a drain
ghould be made * of such material, size and description and laid at such level and with such
fall and outlet as may appear to the Commissioner necessary, emptying into such municipal
drain or place aforesaid.” There is nothing in the language of the section auntorising the Com-
missioner to direct that the drain shall be made 80 as to adjoin any particular part or wall of
the premises.. In In re Khimji Jaivam (1. L. R. 24 Bom. 75) there was a notice given by the
Municipal Commissioner, under sec. 249 of the Act requiring the accused to construct a urinal
of six compartments in the open space inside the entrance gateway to the cloth market from
Champawady and a water cloget in the corner of the entrance from 1st Ganeshwady near the
fire-engine station. This Court held the mnotice to be bad, becanse sec. 249 did not give
power to the Commissioner to direct that the wrinal should be constracted in the particular
place in the accused’s premises. T'he principle of that ruling applies to sec. 231 of the Act.

The making of the drain being then the essential part of the whole notice, leading to
the other requisitions, and the vequisition in respect of that part being wltra vires of the
Commisgioner, we must treat the notice as illegal and reverse the conviction and sentence.
(Emperor v, Nadirsha, 1. L. R. (1904) 29 Bom. 35; (1904 6 Bom. L. R. 667.)

102. The owner or occupier of any building or land within
; the municipal district shall be entitled to cause
Power of owners
and occupiers of buil. his drains to empty into the sewers of the
dings or lands to drain 1
o o e municipality, provided that he first obtains the
written permission of the municipality, and that
he complies with such conditions as the municipality prescribe as
to the mode in which and the superintendence under which the
communications are to be made between drains not vesbed in the
: munmpahty and drams wluch are so wsbed. ;




(OB"* m'—%“ﬂ“m through private lands—See. 103.) ; 207,

to nnﬁ 1pt; M municipal sewers—This is taken fr:m see. 228 of
A,gta Gioeia' 80 gec. 227 as to conditions for connecting drwin of private steet
e i ; R e ' B
5 e 32:) :fd that ?}ot makes ittoblign.tmy for the owner of such & drain to allow its
use to others or mit others as joint owners; and sec. 238 gives power to the commit
“to anthorise this, after heaving parties. . by f E
(.'. E‘fc‘rmilsion.-—lf he does not obtain permission he becomes liable under section 109,
' * Bom. City Act, sec. 240 provides that without permission drains are not to pﬁﬁi‘"ﬁﬁ;xutln
buildings. NE
103. (1) If the owner or occupier of any building or land
"How right to carry desires to connect the same with any municipal
?lf;“dr::}:";;g";:g or drain, by means of a drain, to be construeted
other persous may be through land, or to be connected with a drain,
obtained. belongivug to or occupied by or in the use of
some other person, he may make a written application in that
behalf to the municipality. . .

(2) The municipality therenpon, after giving to such other
e vight how ana PeTSOD and reasonable opportunity. of stating
on what conditions tobe  @ny objection to such application, may, if no
§ ;ﬁ:i';;"“d by munici-  objection is raised or if any objection whieh is
, . raised is in their opinion insufficient, by an
order in writing authorise the applicant. to carry his drain into,
through, or under the said land, or into the said drain, as the case
may be, in such manner and on such conditions as to the payment

of rent or compensation, and as to the respective responsibilities
of the parties for maintaining, repairing, flushing, cleaning and
‘emptying the said drains as may appear to them to be adequate

and equitable. AR

" (8) Every such order shall be a complete authority to the
. . person in whose favour it is made, or to any
Written order of muni- , ;
cipal authority for exe. agent or other person employed by him for
cution of necessary thig purpose, after giving or tendering to the
work. p p L] 3 ~ o b i
owner or occupier of the said land or drain the
compensation or rent, if any, specified in the said order, and other-
wise fulfilling, as far as possible, the corditions of the said ord.er,
and after giving to the said owner or occupier reasonable notice
in writing, to enter upon the land specified in the said order with
assistants and workmen at any time between sunrise and sunset,
and, subject to all the provisions of this Act, to do all such work
as may be necessary— s

(«) for the construction or connection of the drain, wmy
be authorised by the said order, S
(b) for renewing, repairing or altering the same,

necessary from time to time, or AR

’
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s molndod in M\e expreulon “any other device for carying oii sewnge &o.”
\e term ‘ drain ’ as defined in the Bnmlmy City Act 1888 8. 3 (a).

ression “the Commissioner may carry any municipal drain...... into, through or

whatsoever within the city * covers n drain which is above the surface of the
ords “ into, through or nnder ” are meant to include draing vassing over the
a B. Olutme v. The Municipul Uammwnoner of Bombay. (1907) 9 Bom.

In executing any work under section 103, as little
how to be car-  damage as possible shall be done, and the

By owner or occupier of the buildings or lands for
e t of which the work is done, shall

(b) fill in, reinstate and make good at his own cost and with
least practicable delay the ground or any portion of any
Iding or other construction opened, broken up or removed
purpose of executing the said work; and

) pay compensation to any person who sustains damage by
xecution of the said work.

o Oﬂpn of section.—"T'his is taken from the Bom. City Act, sec. 230 (4).

,05 If the owner of any land into, through or under which
‘ 3 a drain has been carried under sectvion 103
:ﬁ? through which  whilst such land was unbuilt upon, shall at any
v ';o B oot subsequént time desire to erect a building
building thereon. thereon, the municipality shall, if they sanc-
tion the erection of such bmldmg, by written nctice require the
~owner or occupier of the building or land for the benefit of which
'»stwh “drain was constructed to close, remove or dlvent the same,
‘and to fill in, re-instate and make good the land in snch manner
as. they may deem to be necessary, in order to admit of the con-
.s‘tit'lf&m:z or safe enjoyment of the proposed building. ol

ifl‘h of lection — hu is taken fcom the Bom Oit.y Act, sec. 230 (0)

(1) In case the mnnmlpahty shall bc:i of opinion t.hat
£ privies, ke, 30Y Privy or cesspool, or additional privies,”
p"”'b“ or should be provxded in or o;
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e (Gm,IX.-—-Prwm, cessponls, water-closets— See. 106.) 299

luced, that water-closets should be substituted for tle
ting privies in or on any huilding or land, or that additional
water-closets should be provided therein or thereon, the munici-
pality may, by written *notice, call upon the ‘owner of such
building or land to provide such privies, cesspools or water-closets,
as the municipality may deem proper. ;

(2) The municipality may, by written notice, require. any
person or persons employing workmen or labourers exceeding
twenty in number, or owning or managing any market, ‘school or
theatre or other place of public resort, to provide such latrines
and urinals as the municipality may direct, and to cause the same
to be kept in proper order, and to be daily cleaned.

“(3) The municipality may, by written notice, require the
‘owner or occupier of any land upon which there is a privy, to
have such privy shut out, by a sufficient roof, and a wall or fence,
from the view of persons passing by or resident in the neighbour-
hood, or to alter as they may direct any privy door or trap door
which opens on to any street, and which they deem to be a
nuisance.

1 Origin of section.—This is a reproduction of section 36 of the old Act, Bombay VI
of 1873, with some additions.

I'tiis is on the lines of the Bombay City Act, section 248, which, however, also provides
for a privy, &o., nsed in common by the occupiers of two or more premises., See also sections
250 and 251 of that Act for special provisions in regard to privies and water-closets. See also
Madras Act, section 207.

Section 54 (1) makes it one of the obligatory duties of a mnnicipality to make rensonable
provision for (i) constructing, &c.. public latrines, privies, urinalg, drains, sewers, &e., &o.
This follows section 252, Bombay City Act and Madras Act, section 206, which adds that
latrines for vublic use must be licensed. The Bengal Act, section 193 provices for common
privies and urinals for the separate use of each sex; and section 194 provides for licensing
such neeessaries for public accomrmodation,

Section 241, Bombay City Act, provides that no cesspool shall be constructed beneath
certain buildings, nor within 20 feet of any well, &c. The Bengal and Panjab Acts say within
50 feet. o i

The provision as to a water-closet system and water closets has been made for the
sanitary requirements of towns in which such a system might be introdnced. Hence the
word “ water-closef,”” hus also been introduced with some other sections.

Municipal order for privy cannot justify it if @ nuisance, and may bg removed—Defev.l'd'ant
had a cess pit on his Iand ; when re-building his house he erected a privy qndar' municipal
orders in its place, Plaintiff failing to get it removed filed a suit for an injunction for ity
removal and no other privy to be erected in the future. The lower‘Court held th.ar. though a
nunisance there was no better spot for it und as defendnnt had built it under municipal orders
the suit was dismissed. On appeal to the High Conrt, held, the District Judee has found that
the privy is a nnisance, but has held that the defendnuts have qshu!;hshad the two propo-
gitions laid down by Lord Watson in Metropolitan Asylum. District v. Ht!l' as requi-
site to jnstify sach a muisance: firstly that he was acting under imperative orders of
the legislature, and secondly that he could not possibly obey tliose orders without injuring
private rights. The defendant may have acted under the orders of the l_llllyll"iw}it‘y. but
the terms of the etatute, Bombay Act VI of 1873, sec. 36, under which those orders
were given were not imperative in requiring t_h'o' municipality w_cullv on the _owner gf
the pnrtimilu}"hnnap’inhahite'd'hy the defendants or any houses within & parbical ""ﬂli m
which the defendante house was situnted, to build a privy, but ave simply permissive, ?lem;“x‘nﬁ
it to the disoretion of the munieipality to determine when the power conferred on them nl:
be exercised. In such a case Lord Watson says “The fair inference is that the Legislature



less of the pl 3
( aya& Jaﬁr »Qam v Sayed .

requiring - aconsed to constry urinalg in a pm-hoular place on hie premﬁus
and the couvicti nveuad (Bom, H. ©. Crim. R. No. 22 of 1899, Inve
] ILR%Bum.'Iﬁ)

the lmd. is noz the person linble as owner of m-emiles,

\ . The tenant paying ground.-rent, as beneficiul owner of a
n the Fazandar's Iand, the owuer is linble within the meaning ol‘ the. leot-ion. (The
Bombay v. SRmUt, Bom. H, C. Cr. Ruling No. 82 of 1895.) !

es to be provided certain persons.—This follows Madras Act,
mnﬂzim’l' note shonld be “ npl'oyerl of labourers, managers of mrket‘s, to
&o

my"—-uelmmg Of-In the oorrespondmg sec. 249 of the Bom. Olty Act, ﬁhe
"m employed.” In the cnse of the Municipalily of Bombay v. “Ahmedbhas
R. 23 Bom. 528, 1 Bom. Law Reporter 12, Bom, H. C. Cr. R. No. 2 of 1809.)
ere helﬂ to vefer to employment of any kind or for any length of time, whether
or oceassional, or regular all the year round, It is not for a Civil Court to
distinctions as to the number of honrs in the day, or of days in the year
itute such employment. The Legislature las left that to the muuicipality,
is fonnd that versons exceeding 20 in number are employed. In the case of
. Taylor (32 L. J, (N.8.), M. C. p, 111.) this position was lnid down in respect of
ng provision of the English Act,

qfluﬁee Parsons expressed the oninion that it wonld be a perfect answer to the
ere the owner on receipt of the notice to close his premises or to cease employ-
1 more than 20 workmen or labourers,

1 or theatre or other public place of resort.—These words were wot
Aok, The Bom, City Act mentions “ railway station, dock, wharf, or ovher place

as lield in I. L. R. (1906) 30 Bom. 392; 8 Bom, L. R. 115 that a theatre was a place
resort within the meaning of sec. 249 of the Bowm. City Act. The object and scope
ion is to provide proper and deowt accommodation for persons of both sexes in
hbrmes, urinals &e.

ection (3).—The matgmal note should be “ Privies to be shut ont from public
Bee the Bom. City Act, sec. 250, for provnicmd a8 to priviel

e.—~3ee section 3 (15)

(1) All sewers, dmms, privies, Wa,tm'-closets, house-
aliefing, gullies #nd cesspools - within municipal district
t?pms in ghall, unless omstmcted &t the cost o
i e mummpahty, be 3
rder at -the cost aﬂd char




‘ purpose of scavengmg o
launad urkapt n gpod order..

of section.—This is taken from sec. M,ohmlo!
‘altered and oxbemled Oompm sec. 214, Mndras m,

The ‘Bom. City Act, sec, m, vrovides that a drain in any -f.root
t of the mmmipa.hty or not, for the sole benefit of any «d]oining
wiepairﬂ &c.,,hy t!w owner or occupier.

RO o

One H was reqnired by n municnmh ‘y nnder 8o, 39 Bom, VI of 1879
fvy of the houss owned by him. The notice was received by necused
om it was served, as it was snid that he looked after everything conneo
:ndvthe receipt mnaa.luo signed by him, The notice not having been complied
~ convieted under gec, 74 of the Act. Held conviction wrong as the section
wsﬁh t,lw owner of a house. The fact that aoouaed.roceived the nutioo for t

LN

8 I’oﬁoo to alter, rqp-.ir and hep in good ordor.—See seotion 11

Gl  Sec. 224, Ben. Act IIT of 1884, s to repair and make efficient of p
~ templates n case of mere efficiency even where no repair is necessary, and
f nm:;e does properly come within. that section. (Pivri Municipality v. Kis

244.

Under the old Act, non-compliance with this notice, was not punishable.
Tnkaram Vithal, I. L. R 2 Bow. 527). Now however, it is clear that sec. 155 npp
a notice,
4 Iu.moxpa.lity may demolish privies —This subssec. wns not in

sec. 89 of which only authorised the demolition of privies, &c., erecied after the
force of the said Act, The alteration in the lnw was made expxemﬂy to meet -
t&v da;olmhing and closing ancient fixed khalhuag, referred to in G. R. 1771 q!
en. Dep

The marginal note should be s Power to demolish, &c., prinen, &o.”

. “Seo. 39 anthorises the municipality to require a privy, even thongh it ‘
in existence prior to the coming into force of Act ITI of 1873, to be altered,
%ot;l I;r;ler as the manicipality think fit. (Ahmedabad Mwmupalttv v

Owner cannot be requwad to demoluh and sub-section should ba amen
- Municipality issned a written notice under s. 107 (2) to the accnsed stating t
~of his house was a nuisance and that vherefore within seven days from receip b
"‘t"‘ﬂwmpe and the drain of the cess-pool should be removed, and that if no steps v
~ directed within the time fixed, steps would be taken aocordmg to Inw. Tlle
~ this notice, for which he was pro-sensed under 8, 155 of the Act :— v

: Held, tha,t as there was no power given under . 107 (2) to the municip
- direct an owner or oceupier to demolish or close n cess-pool himself, there was
- of auy lnwinl direction on the part of the'ncoused under 8. 155. i ;\,ﬁf

P { clear that this clanse nqumn ;msndmmt, If the legislature

iqiml;ﬂy itself should take aciion, then the word ‘on’ &hould be substiluted
‘notice s if it is intended that the owner should take action, then the

e tm]a‘ oA MBQD 1d be inserted after wrmm' notice, (W"”‘ v. Imduram

i




fine which may extend to twenty-five rup

! mnm drains.—This is taken from sec. 233, Bom. City Act, which however, pro-
at the expense of such drain and work done is to he paid by the municipality. Tt also

- provides nstead of closing the drain, the municipality may divect it to be used only for

certain purposes and a new entirely distinet drain be made for other purposes. Sec. 224 pro-
vides that if this is & municipn] druin its closing, &ec., should be done 50 as to create the lenst
practicable nuisance or inconvenience, and if any person is deprived of the use of any drain,
the municipality must provide one as equally effectual.

~ The marginal note is mislending. Tt shonld be *“ Power to close drains, &o.” The section
applies to all drains, not only to private ones; and also to cesspools and sewers, '

Where a Municipnl Board, acting under its statutory powers, ordered the course of
a drain which it considered to be prejudicial to health and pnblic comfort to be diverted,
held that the Civil Court had no power to disturb the order of the Municionl Board, which
had powers to pnss orders with regard to drains under sections 90 and 91 of Aect No. 1
of 1900. If a Manicipal Board nssumes & power or authority whioh the law has not wiven,
its aetion can be challenged by a snit in a Civil Court, but if-it confines itself within its
statutory powers, such exercise of its powers cannot be gnestioned in a Civil snit. Frewin v.
Lewis, 4 Myl. and Cr. 349, referred to. (Abdul Azmiz v. Municipal Board, Pilibhit, (1905)
2 A L.J.222; A. W. N. (1905) 79.)

Even though a person may have obt:ained a decree from a Civil Court declaring his right
to pass water along a drain throungh another verson’s iand, this did not preclude the munici-
pality from closing the drain if they thought it necessary to do so. Sec. 2 of the U. P, Act

corresponding to . 2 of this Act) could not affect the powers given by sec. 91 (corresponding
to this secrion). (Chauli v. Municipal Board of Muzaffarnagar 26 Ind Cus. 781.) Abdul Aziz v,
Chairman Municipal Board Pilibhit A. W.N. (1905) 79; 2 A. L. J. 222 on all fours and followed.

- 109. The mucicipality may, by written notice, require that

*Power in respect of any snch sewer, drain, privy, water-closet, house-
sewers, &c., unauthori- y ? » Pravy, A

SeRTE soRstrdoton;: ve. gully or cesspool on any land within municipal
built or unstopped. limits, constructed, rebuilt or unstopped—

- (a) after such land became part of a municipal district, and

‘(b) either without the consent or contrary to the orders,
directions or general regulations or by-laws of the municipality,
or contrary to the provisions of any enactment in force at the
time when it was so constructed, rebuilt or unstopped,

shall be demolished, amended dr altered, as they may deem fit, by
the person by whom it was so constructed, rebuilt or unstopped,
and every person so constructing, rebuilding or unstopping any
such sewer, drain, privy, water closet, house-gully or cesspool,
whether he does or does not receive such notice, or does not com-
ply therewith, *shall, in addition to any penalty to which he may °
be liable on account of such non-compliance, ®he punished with

: Gl

token 1 o 30, clanss 2,
L Section 213, Madrus Act,
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Y ) Igfgﬁgggrmmhmegtc on drains—Sec. 110.) ; 3@ ;

prohibits constructi ‘go:nm’ privy or cesspool withont written permission. See sec.
112 also sec. 257, Bon ARk ATV AT R T e T PR

~Accused gave notice to the municipulity under section 33 (VI of 1878) of his intention
to build a house, and submitted a plan of theypro;msed‘building(. The municipality replied
that the site of the privy as ‘shown was objectionable, and retnrned plan for amendment.
Aceused built a privy on the proposed site siter a month had expired. - Held, ncoused’s nction
came within the words of ‘the penal section 39 (2), as there was the construction of a pivy,
which was, as regavds its site, contrary to the direction of the municipality. (Queen Imp. v.
Huarkisandas. Nawtamdas, Bom, H, -C. Crim. R. 65 of 1895.) This would also be punishable
under section 96 (5). IRt

Construction ¢f latvine not « continuons offence—requisition must be proved.—Acensed

constrneted a latrine and privy in contravention of sec. 270 and 271 of the Bengal Act, and
was convicted. Held that as section 353 of the Act requires that the prosecution should be
instituted within 6 months after the commencement of the offence, and the offence was not
continnous one, it was burred as made after the period. A continuous offence would be one
such ar where a person throws or puts or permits his servant to throw or put sewage or
offensive matter on any road. The construction of a latrine or privy could not be regarded
as one, Held further that before a conviction ean be had it must he proved to the Magistrate’s
satisfaction that the reguisition on the accused, the disobedience of which he is charged, was
aotnally made and sevved on him.  Conviction squashed. (Bidhu Bhusar Mallick v. Assensole
Municipality, (1901) 6 C. W, N. 167.) See notes page 270, and note 1 sec. 110,

N. B.— Under this sec. 109 proof of notice is however mnecessary only for a conviction
for non-compliance with a notice ; otherwise notice not necessary,

130. (1) Whoever, without the written consent, of the
Bucroachments on  Municipality first obtained, makes or causes
st R to be made any drain into or out from any of
the sewers or drains vested in the municipality, shall be punished
with fine which may exvend to vwenty-five rupees, and the muni-
cipality may, by written *notice, require such person to demolish,
alter, remake, or otherwise deal with such drain as they may
think fit. :

%2) No building shall be newly erected or rebuilt over any
sewer, drain, culvert or gutter vested in the municipality, without
the written consent of the municipality, and the municipality may,
by written *notice, require the person who may have erected or
rebuilt such building to pull down or otherwise deal with the same
as they may think fit.

1 Origin of section.—"This is n reproduction of sec. 38 of the old Act of 1873,

Section 155, Panjah Act, extends also to “ alters or causes to be altered,” and makes the
fine Rs, 50. :

Section 211, Madras Act, extends to  stop up, divert, obstruet, or in any way interferve
with such public drain, &c., whether it passes thrdugh public or private grounds.”

Petitioner was convicted of the offence of having erected a cnlvert on pucea draing
belonging to the municipality, and the prosecution was made 6 months after the date on
which the commission of the offence was first brought to the notice of the chairman. Held,
that, though the offence waus continuous in its unature, the prosecution was bLarred under
sec. 353, Bengal Act III of 1884 (corresponding to proviso to sec. 161, post), and that sec, 218
had no application. (Luttisingh v. Behir Municipality. 1 C. W. N. 492.) .

' Permission to create a drain did not affect the right of the municipality to order
wremoval of a house built on land given to plaintiff under a void agreement. See 4 Ind. Cas. 55
noted page 108. S S N e

W

2 Notice—See sections 112, 154 t0 168, . S
3 Bui,hlin{.'onr sewers.—The marginal note should be “ Building over sewers,
oy whien aowable 1.7 Rl WL 04 s e sk i L RO T T




ains &c., on a public_street, for such
street and no permission can be given by a municipality for whe
te an obistruction in a public street. The Act 1o where gives power:to
mt surface projection in a public street. Sec. 113 refers only to aerial projec-
tosec. 118.) Without such provision this sub-section @annot be construed
nunicipality to consent to any building over a sewer, &c., in a public street.
such a building penal. The grant of such permission would be an infringe.
mposed by sec. 54 (i) to maintain the street and of the trust dec! in
G. R. 7119 of 22 Deec. 1905, G. D.) . : :

1 4 g wer, gully, &o., is not in a public street but in some other *drain &e.,
ipality " this permission may be given, presumably wheu the building could
\ the use of the drain. { ! ¥ s
able for drains not in public streets,—Where such gutters, ete., are mot in
i8 no legal objection to the municipality requiring fees to be paid in any
onsent is given under section 110 (2). Such fees will not be imposed by virtue of
erred by section 70, but as a condition of the consgent and under the general
icipality (like any other owner) to charge rent or any other money
r auy license (as defined in section 52 of the Indian Easements Agpt, 1882),
y with thie provisions of the Act they may grant to another in respect of
‘ them (cf. sections 50 to 52 of the Act). Rules authorizing such charges
only be mnde as by-laws nnder section 48 (r) and (n) of the Act, and not
46. (i) (G. R. 3076 of 16-4-1908.) .
1) The mﬁnicipality or any officer appointed by
om of drains, them for such purposes may, subject to the
restrictions of this Act, inspect any sewer,
ivy, water-closet, house-gully, or cesspool, and for that
‘at any time between sunrise and sunset, may enter upon
or buildings with assistants and workmen, and cause
d to be opened where he or they may think fit, doing
e damage as may be.

The expense of such inspection, and of causing the
of inspection  ground to be closed and made good as hefore,
 borne by the  shall be borne by the municipality, unless the

: sewer, drain, privy, water-closet, house-gully
ol is found to be in bad order or condition, or was con-
n contravention of the provisions of any enactment, or
r-laws of the municip.a. ity in force at the time, in which
expenses shall be paid by the owner of such sewer,
rivy, water-closet, house-gully or cesspool, and shall be
rable in the same manner as an amount claimed on account

ax recoverable under Chapter VIIL

1 Origin of section.—Sub-sec, (1) i nutme_m; of the first of sec. 40 «
G167 I flows s 53254 of the Bom. Gity. Acks sec. 215, Ma it




tion overhanging any st Yot out permission and (2) that the
give notice for removal of the same and ﬁﬁ&?p compensation should be paid
fully existing at birth of municipality The owner of a house to w ich
a balcony overhanging a public road repaired the baleony, which had become
| and made it serviceable, but without obtnining the permission of the Municipal

Mﬂy@m The Board thereupon issued notice to the house-owner under sec. 88 to

remove the balcony, nnd, in default of compliance, prosecuted him.

" Held that the hoard had power, under sec. 88, (2), to order the removal of the balcony
thout assigning any reason, and that it was not necessary for the Board, in the case of a

notice insued under section 88, to tender or express its willingness to pay compensation in

sf the structure the demolition of which was ordered. If the owner had any claim
for compensation he should put it before the municipality and if the Bonrd wrongly refused
h-ﬁa}, he conld recover it by suit, but he fvas bound to comply with the ordev and so was.
rightly convicted under sec. 147 for non-compliauce. (Emperor v. Nanna Mal, 1. L. R., 85
All. 375.) : -

_ Plaintiff’s verandah overhung land which he claimed to be his, but which the munici-
pality, alleging to be a public road, directed him to remove as being an encroachment under
gection 841 of the Onleutta Act. Plaintiff then brought a suit for an injunction against the
innuﬁféﬁmy ; the lower Court held that the verandah was not a fixture under section 341 nor

" was it an encroachment or obstruction or projection on a -public road under the section and

o

granted the injunction. On appeal, held that the municipality was entitled to remove it as it
overhung @ public road, but plaintiff wounld be entitled tc a decree in a 8. C. Court for the
value of it when removed asthe verandah had been in existence as part of the original

‘building for move than 60 years and did no one any harm. On 2nd appeal held ghat it was not

a fintwre attached to a building within the meaning of section 341 and so the injunction was
granted without any expression of opinion on the other points. (Barada Parsad Roy v. Cor-
poration of Caleutta, 14.C, L. J. 611; 15 C. W. N. 780; 1911, 10 Ind. Cas. 310.) See note 11
wnfrd, 0

. 9 Written notice.—Non.compliance is punishable under sec. 155 and under sec. 154
(8) the municipality may do the removal and charge expeuses. IFf occupier complies he may
recover expenses from owner unless he himself made the projection &e. sec, 157,

Under the Bengal Act, sec. 204, if notice not complied with within 8 days, the
Magistrate may, on the application of the municipality, order the removal, and the expenses
&0 incurred by the municipality are to be paid by the defaulting owner or occupier.

10 Projection, &c., from Wuilding over or into public street.—Safe and con-
vendent passage along such street.—* The eaves of certain buildings belonging to the plaintiff
projected over the public road. The Municipal Commissioner gave notice to the plaintiff
requiring him within thirty days to remove the said eaves as being “a projection, encroach«

“ment or obstruction,” within the meaning of section 195 of Acts IIT of 1872 and IV of 1878.

The plaintiff thereupon filed this suit, praying for injunction against the Municipal @bmmis-
gioner. The eaves in guestion projected to the extent of one foot eight inches. The width of
the road in frout of the buildings was about forty feet, and the length of the eaves varied from
seven feet to nine feet two inches above the road-way. At the time this suit was filed there
was an open drain or gutter, one foot three inches wide, ruuning along by the side of the
plaintifi’s buildings and between them and the road. The gutter, however, subsequently to
filing of this suit, but before the hearing, was covered over and so much additional width whs
thereby added to the road.

- “Held that the eaves constituted an obstruction within the meaning of the above
uoﬁoq, !.I\\ﬁ that the Municipal Commissioner was entitled to remove them,

' “Under the above section, the question to be decided, is 1ot whether there is a real
pm‘lipoonvomenoe to the public traffic in the street. Thosé are not the words used in the
m&ou‘i:ud if that was the intention of the Legislature, it would have been expressed, The -
words, in their plain and obvious meaning, import  passage along the wholg of the street.”

e aﬂqmlof Bagshaw v. Burton. Local Board of Health, a question was raised npon

y similar words in an Euglish Statute. In that cnse, the defendants objected tea
small enclosed garden in front of the plaintiff's house in which plants and shrubs were grow-
ing as ‘‘nn obstruction to the safe and convenient pagsage” along the street. The plaintiff
sne.d Lo res m‘h the defen_dauts from vemoving the alleged obstruction or interfering with the
plaintift’s en; oyment of his garden. The street was thirty-six feet wide. Jessel. M. R. said:
“1 have no doubt that the wall and shrubs have obstructed, and that they are obstruction
80 that the M,'nwm“%ﬁ:i"&h whether otions to the safe and

obstruction to the safe and cor
be cutting down this Act of .
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~ of the mnnimpalit)g“ Held further that o roachment Taw
f ( . ‘ %

Mm Act. right of { ot ‘ c B
ite title or right to the possessi w,,:mu clear from see, 168 (3) which entitles n persos
Inwfully erecting an’ oba&rnot«iou w unombte compensation for the remoul. ’.Eh pray
« of the plaintiff for an injunction agsuut the Municipnl Council could not uhe ug
nor could the prayer for declarvation of title be granted, asit was on
substantial relief asked for, namely, an injunction which was refused. Amr v
The Mumicipal Council of Madwra (1902) I. L, R. 25 Mad. 635; Rolls v. Vestry o Bﬁ, Qmﬂhc
Martyr, Southwark (1880) 14 Ch. D, 785 nt pp. 795 and 796; Municipal Counci of Sydney v.
Young (1898) A. C., 457 and Midland Railway v. Wright (1901) I Ch., 738, reforred to. ,Q.o
(189631 L. R. 19 Mad, 154, App. 156. (Basaweswaraswami v. The Bdtarv Baﬂcw ,
(1915 I. L. R., 88 Mad. 6;23]1 L. J. 478.)

Per contra.—Plaintiff had a mud koradu (pavement) in front of lm lmmo adﬁ:.l (
eonstn ueted on land which had been part of a pnblic street. He applied to the a
for permission to renew it by erecting a stone pial and koradw, but the municipality refus
and gave him notice under sec. 168 to remove the same. Held that adverse pe ¢
person for twelve years before the Limitation Amendment Act'of 1900 came in
some portion of a street vested in a municipality is sufficient to give the persun a
as ngninsb the municipaliny, Under sec. 168 of the Madras Act the Municipal Co
entitled to remove the projections and encroachments mude by a person who has
full title to them and to the site on which the encroachments stand by adverse |
for the statutory period. I. L. R., 38 Mad., 6; 8. C., 23 M. L. J., 478, distinguis I
Governmeut was a party to the sunit snd the title wus not lost. Further, the adverse title
established did not relate to the whole cubic space of the street but to a space over a drain
space which still continued vested in the manicipality, An erection which has become h'iul
by adverse possession might still be an obstiuction or encroachment so far as the drain s
beneath it is concerned. But where the whole ecubic space forming a portion
has been acquived by adverse possession, it ceases to be a street and 50 no longer ai

ment or obstruction. * To the argument that the :wqulnmon of title by adverse p i
has nothing to do with the municipality’s power to remiove encronchments becuuse clause (3)
provides for compensution, the answer is that that clause relates only to ene: s

lawfully made (evidently by license) and not to unlawful encroachments which have
indefeasible by adverse possession, (The Chairman, Municipal Council, Srwmmp,,
Pandithar, (1915) I. L. R., 38 Mad. 456; 25 M. L. J. 297.) =3

Note.—TIt is subuntted vhat this ruling of wluc];!iSadmyaJ said he hs
doubts ” is not goed law. The Conrts in the Bombay Prefidency would in any ca
by 1. L. R. 38 Bom. 15, supra, which is snpported by 3 Ind. Cas. 516 nnd I I:.
supra.
Public street losing it character as such by adverse possession, umovnl Mt
was aggne at' the back of plainiiff’s honse which was oviginally a rnbhc street.
applie the municipality for permission fo enclose it by building 2 w
granted. In-1902 the municipahty directed him to remove the walls and other constr
made in the lane under sec. 88 of the Agra and Oudh Municipal Act (I o m‘; i
corresponds to this section 113 (3). Plaintiff brought a suit to restrain the vemoval hy thi
municipality. Held chat as plaintiff had alone uded the road for 25 years at least :
closed it with permission, it was no longer a public road and that therefore the r
not justified. The fact that the Board might be able to establish their right to
effect the question. (Alopi Din v, Humctpal Board of Allahabad, (1907) z
A, W. N. (1907) 2.) ‘

Encroachment lawfully made is removeable, proper suit not for an mj
compensation.——Section 168 (1) of the Madras Act provides for the removal of *;
encroachment or obstrnetion made against or in front of any building or lan
street.”” Held, that “in any public street” refer to building or land and not to |
So also in sectiow 169 * public street” did not refer to the verandah, ba
“building or land.” The pandal in question being a projection in front
“on a public street, it was removeable under section 168, The section
~tion for enor(mhment. &e., “lawfully made.” This means whuher bef

vemedy if mpama.m - paid was
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Ly written notice require the owner to remove it, and section 122 empowere
;:mmrng ::::ove the e?»croaohmeut if it had been put up after the plpoe had become
a Municipal District. ; g 5 t
S b the municipality haying failed to prove glthgr of these ‘points toe
inﬁtif- Iﬁ:::-‘ ;:?:nbh?(si‘:en'ee was oofnﬁm{ed. (Dakore Town Municivality v. Travedi Anupram

(1918) 38 Bom. 15; 15 Bom. L. R. 833.)

¥ focting platform removeable even if lawfully made,—Tivil Court d.ecl:'ned to interfere.—
'Ph.i‘nti:’:'r’::t;zg :mnj;r of aghop in front of which ran a drain separating it from the road. In
1894 with the permission of the municipality, he erected masonry SUPPOTEA o f.he street side of
the drain and covered over the drain with loose planks. Tn 1905 the mumcnpu]_n.y canog]led th‘e
mission and required the removal of the platform. ’l‘llprt_a was no compliance with 'ﬂllﬂ
order. In 1906 the municipality granted plaintiff permission to place a corrugated iron
shelter abovs the drain and supported from the wall, the loose planks on tl!e. drfun ‘bemg
removenble whenever necessary to clean the drain, In Januay 1907 the municipality issned
a notice under sec. 88 (2) of Aci. I of 1900 to plaintiff to remove the' structnres and the
phnklg,defendantzﬂ objections were disallowed ; in February a notice was issued uudgr sec. 148
and on the same day the municipality removed the structures and pln.n}m. / Plaintiff the.n
@ the municipality notice and brought a suit for an order on the munijcipality to restrain
the removal or that he might be allowed to do so, the municipality paying him Rs. 50 for
his expenses. .
Held that the Board having acted within its statutory powers the Civil Court was
not competant to interfere. The Act itself supplies the mnchineE-y whereby pirties: may
appeal and see, 152 provides that no notice or order can be questioned othevwise than by
such appeal. Sec. 88 provides “it ghall not be lawful, without the written permission of the
Board, to add to, or place against or in front of any building any projection or structure
overhanging, projecting into or encroaching on any street cv into, on or over any draun. sewer
or aqueduct therein” and clause 2 provides that the Board may, .by notice, require the
owner or occupier of any building to remove or alter any such projection or structure, ; Held
that this isnot limited to any projection &e. which has been unlawfully made without
permission. - The word *“ such ” has the same meaning as in clause 2 proviso. as to compen-
sation being payable. A.W. N (1907) 2;4 A, L. J. 8 did not apply as there the action of
the Board was held to be wltra wires. (Chairman, Municipal Board, Bahraich v. Parbhuw,
12 Oudh Casges 191 ; (1909) 3 Ind. Cas. 516.)

Obstruction over drain in street—swit for injunction to restrant removal by municipality—
no title as against Government until 60 years adverse possession —municipal right to remove
not affected by title to the land.—Plaintiff the owner of a house situated in a public street
brought & snit for a declaration of his right to a pial over a drain in the street and for
restraining the municipality from removing the same. It was proved that fhe land
oviginally belonged to Government who had dediented it to the public as a st®let, that
the pial was constructed abont 1883, that prior theveto there were loose slabs of stones over
the diain uged by plaintiff for vending various articles but that the municipality used to
remove these slabs when necessary for the purpose of repairing, &c. the drain, Plaintiff
claimed that the site of the pial belonged. to him and had been enjoyed by him for more
than 60 years and 8o the municipality conld not remove it as sn obstinction or encroachment
in a street. The municipality denied the right and Government (made a party to the suit)
set up its ownership to the site. Held, that plaiutiff’s possession was effective only when the
pial was constructed,

. A person can acquire a title to the site of a pial over a drain in a street vested in a
municipality by adverse possession against the municipality for the prescviptive period, which
was 12 years before Article 146-A of the Indian Limitation Act (XV of 1877) was passed
in 1900 under Act XI of 1900. The right of a Municipal Council to the street and the
drains is nobt a wmere right of easement, but is a special right of property in the site
previously unknown to law, but created by statute. Althongh it is not open to the munici-
pality to ‘Svo up the rights of the public by any nct of their own, that would not affect the
capacity of a person in adverse possession to acquire rights which would affect the public.
The question whether possession has been adverse or not does not depend upon the
needs or requirements of the owner but on the character of the ocevpation of the person
in possession. Fugitive or unimportant acts of possession would not be sufficiently effec-
tive to make the possession adverse. Even if the Municipal Council had no right to the
;mneuimg of the space above the drain but only a right of user for the dischargeof its
unctions  with respect to the drains, siill the plaintiff as the verson in possession of
the pial would have a right to it against all but the trne owner which was the
Government in this case, but as against the Government the plaintiff had not estublished
a title as he had not been in adverse possession for sixty years. Although the plaintiff had
noquired a title to the site of the pial by adverse possession as agninst the Municipal Council,
the right of the latter to the drain under the pial had not been affected, and the Council was

e



el the street or highway over the land was dedic
either by the State or by the owners of the land adjoining the highway o
person, the ownership in the soil of the street ov highway will continue vested,
the burden of the highway, in the State or the respective owners of the land on eii
the highway, ad medium filum, or in any other person who may have dedicated the
the public, as the case may be, et i
- When a street is vested in a municipality, such vesting does not
municipality the rights of the owner in the site or svil over which the street
not own the soil from the centre of the earth usque ad celum, but it has
right to manage and control the surface of the soil and 8o mueh of the soil be
‘space above the surface ns is necessnry to enable it to adeqnately maintain
street, It has also a certain property in the soil of the street which would
owner to bring a possessory action against trespassers. ‘
The operation of sec. 28 of the Limitation Act upon Avticle 146-/
sec. 122) will be to extinguish the right of highway on the expiration of 30
date of digpossession of the municipality by encroachment, and thus free th
‘burden of the highway, if the person encroaching upon the highway be th
land, If the owner of the land on which the highway exists, be a third pa
ment of a permanent, character on the public highway will also, as a general
as occupation of the soil and dispossession of the owner of the soil equally
pality, and his ownership will be extingnished in favor of the trespssser at
of the ordinary period of limitation, viz, 12 years, and at the expiratio
ownership thus acqnived by the wrongdoer will be freed from the burden of
But if the highway has been dedicated to the public by the Crown, the
as owner of the land can be extinguished only at the expiration of 60 years’ ad
or occupation by the trespasser. The curious result, therefore, of the new
that, in cases in which the site of the street belongs to the Crown, on the
years from the date of dispossession of the municipnlity, the Crown will
freed from the burden of the highway and will be entitled to remove t
encroachjent and after removing the same, it may again dedicate, as a
portion of land thus freed from the burden, Buft if it suffers the obstruction
a further period of 30 years, the trespasser would become the abselute owner

Benson J. while concurring in this view of the law as to vesting of
cipality and also as to the n?plimtionvqf«tha Inw of limitation says “but
limited and special nature of the right over the soil vested in the muni
to see how the erection of the pial could amount to a dispossession. of
‘respect to this right so as to enable the plaintiff to acquire the rights of |
site occupied by the pial” He also adds “1I reserve for consideration the qu
remedy by injunction is the one that ought in any case to be granted in s
where the removal of the pial is alleged to be necessary :

| 8 ¥ d for farther evidence and eventnally plain
All, 362 referred to. I. L. R. ;
. vyar v. Municipal Couneil Madura
' N. B——The flaw in this ruling is that whatever
t deprive the municipality of the
¢ npensatior. This s

to power o




—Sec.118)

e

. It does not dispm

 with the neouu‘iﬁy for usppl}ying’}‘oj_r!x permission

y 'ds.—This was inserted here by sec. 8 of Bom. Act IV of 1904, g
: rules sanctioned by Govt. for fees for permission to put np shop boards see G. R.

719 o1 2690

nuary 1915 note 20 sec, 46,

W‘lty for unauthorised aerial projections.—The marginal note to this
(2) should be as this head note.

oy injzottva is.not a mere projection, but a “building,” and eannot be dealt with under
this section. (See note 2 to sec. 92.)

Quner or occupier.”—Under the old Act this was “any person.” See note 3 supra.
& In contravention of such orders’—¥Wven if the municipality has not pnssed by-laws

u to this matter, permission has to be obtained in each case and such permission states the
'bp"on’(&i eonditions to be carried out. Any structure not made in accordance with these orders

will be * in‘contvavention,” &o. Such projections cau also be dealt with under sec, 122.
- "-‘!fi:‘l'pi‘lure to remove after conviction.—See uote 3 page 270.

L8 Removal of projections.—Sub-section (3) is taken from section 42, clause 1 of the
old m,'wﬂ’;h the exception that whereas under that section notice was required only in

the cage of projections befors the Act came into force, and compensation given for such old
projections lawfully mnde, (Cf. the Ahmedabad Municipality v. Manilal, I. L. R. 19 Bom, 212),

now motice is required in all enges, and compensation is to be given not only in all cases of
‘projections, &o., before the laid became a municival district, but also for projections, &o.,
‘get up after that date, with the written permission of the municipality. See the correspond-
ing sections 808 and 309, Bombay City Act, and section 93, Panjab Act.

L "-ﬁgle,seobién 54 (f) which wakes it the duty of a municipality to make rensonable

‘provision for this purpose. See also section 122, as to punishment for, and removal of
projections and encroachments.

~ This follows Bengal Act, section 204, which relates only to projections, &o., before the
“eoming into force of the Act, and order for removal to be made by Magistrate on application
of ﬂti’l_gioiﬁulity. :
Rl By o
ok Municipal duty in relation .to encronchments §ec.~Though this sub.section uses the
- word ‘may,’ there is no doubt that the Civil Coarts will hold that in respect of projections
_ &e¢. which are unauthorised, the manicipality as trustees of the public in respect of public
~ streets and high roads, are bound to take proceedings for their removal, and in the event of
their neglecting to do so, (besides Government action under Chapter XII), any rate payer may
‘;\‘b&“ﬂ suit against the wunicipality to insist npon tne performance of this obliga.;t)ry duty.
It is only in respect of projections &e., for which compensation would be payable that the
_obligation of a municipality is limited to the extent of making “reasonable provision” for
removal, and to this extent the Civil Jourts could insist upon action being taken. L

G9! l.Cqurts cannot question municipal discretion.—If the municipality decides to take
. action the Civil Courts cannot question its diseretion in the matter so long as the municipality
oy Aaccordance with the provisions of the Act. !

¥

00 in prosecutions for recovery of the penalty provided for disobedience or non-

ice with the municipal ovders, the Magistrate is bound by the same principles. See
122 and notes 4 and 6 sec. 131. ' e

1 _Y;_of proof of encroachment.—1In front of plaintiff’s house were 3 pials which pro-
.-- the main walls and abutted on a public street. The muanicipality under sec. 139
i Act TTI of 1871 .uunsidored one of them “an obstraction or encroaohrpcnt in a
t,” and after notice caused it to be removed. It was proved that the pial existed
'8 i—Held, that in the circnmstince the onus lay upon the municipality to prove

pon which the projections had been built, fonnd part of the rond, and that they
tituent varts of the house. In the absence of such proof the action of the
| the removal of the projections was illegal, (Hanwmayya v. Roypell (1884),

tiff had been in enjoyment of the plots of land for 9 and 4 yean
ity. before buildi piots S for B At

and gave.
Iding c:n th.om', and the Iatter then took 1o obje

‘o:li! the

ouus is on the municip:
The onus eannot be

are a fool or so in advance of
~called ‘regular line of street’) |

- L._Narasamia v, Muni
71“1‘. qll. 808;)- AN

which all builders of houses
cil, Masulipatam, 1 M. L. N
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. Section 169 Madras Act provides that sny person intending to put up any

~ have the right to sanction or not the height proposed in the by-laws

ARy P
Sad i 0 by e i 7‘&7 5" bat this was neg

rmit of permanent encroachments on public streets e R
As to surfuce projections over gutters, &o., not in public streets, LB A o
_ Under section 48 (1) (n) the municipality are to make by-1 i.’v- e kg
on which permission may be given for projections over pnbliz l:r::t:e;g::;‘;g e iy s
fees may be charged for such permissions. :

Permission mecessary for roofs, enves, §'¢.—~On the question whether the prov
earlier part of this sub-section that the municipality may give written "pormi"‘ 4
case of one class of aevinl projections wviz. verandahs, balcanies, &o, implies that st
permission is not required in the ease of the projgctions referred to in the latter
the sub-section viz. roofs, eaves, &ec., the Legal Remembrancer says :— £

“On the one hand express and unambigaons wording is necessary to impogﬁ'i,‘(\ N
On the other hand it is a recognized rule of congtruction that ordinary words must"r‘pj.‘ AT g AR
their ordinary sense. I'he word “conditions” in its ordinary meaning would inclide such a &
condition as that permission must be obtained before the construction of the projectior
referved to. It is further a cardinal rule of construction that the meaning of an enactmen
must be gathered from the context and the other provisions of the Aect. Section 4 "(;i) (n)
gives power to frame by.laws regnlating the conditions on which permission may be given for
projections over vublic streets without specifying any particular kind of projections, The
is nothing in the Act to show any intention to restrict the powers of the munieipality in -
regulating the construetion of projections. On the contrary, the Act enforces g}“au’r'{.‘o‘. the
municipality to preserve public streets from eucroachment with great strictness. And the
meaning of the difference in the expressions used in sub-gection (1) in regard to the two kinds

of projections appears to be that the municipality must vequire that their permission is
obtuined in the one ense, while in the other case it is obligntory only to impose conditious and
discretional whether those conditions include the requirement of permission or not.

“ Althongh the point is not free from doubt, in my opinion the municipality
that their permission shall be obtained for all projections under section 113 (1
under section 70 (1) charge fees for the permission.” j

Roofing of a projection in a public street which was not private land, license my,

% to project over the pyals and pavements in front of any building or land in a pul
or over such street” slall apply for a license. This license is not reanired in th
verandahs &e. within the limits of adjacent property even though in a public .
section draws a difference between projections over pyals and pavements in frout
building or land in a public street and projections over the street itself. 1. L. R.
202 noted p. 278 referred to. The koradu in question which was roofed was found to
‘in a public street’ and not private property. Conviction for not obtaining a license
firmed. (Narasinma Chari v. Chairman Municipal Uouncil Conjeeveram. I. \R“‘w 16
81 Mad, 181.) But see 4 Ind. Cas. 828 end of note 8 infra. ; )

A pul;lia street as defined in section 3 (27) of the Madras Act, extends
boundaries of the adjacent property. . i
3 ““ Owners or occupiers.”’—See notes 4 and 5, sec. 63. :

, The Baom. City Act, sec. 308 (8), provides that if the occupier does anyt
pliance with the notice, he shall be entitled to credit same in account with the ow

~ the projection, &c., has been put up by himself. )
4 Height of aerial projection.—This provision as to height was
Act. A proposal to limit the height to 12 feet was rejected as it was de
leave the height to be fixed according to the circumstances of each municip :

sec, 48 (1) (). Lo s f

Rec. 313 (1), Bom. City Act, provides that no person shall,

b) project, at a height of less than 12 feef from surface of the
d line of pii mof?ry bqildin:t, mr : n drain,

7
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~ %3) The municipality may, by °written notice, require the

ool Sowner or occupier of any building to remove
Qiani or alter any projection, encroachment or ob-
struction which, whether erected before or after the site of such
building became part of a municipal district, shall have been
erected or placed against or in front of such building, and which

Mmqnl%f_ projections.

(a) overhangs or juts into, or in any way projects or en-
croaches upon, any public street, so as to be an obstruction to
safe and convenient passage along such street, or which

- () projects and encroaches into or upon any uncovered

neduct, drain or sewer in such street, so as to obstruct or
interfere with such aqueduct, drain or sewer, or the proper
working thereof :

BProvided always that the municipality shall, if such  projec-
tion, encrvachment or obstruction shall have been made in any
place before the date on which such place became part of a muni-
eipal district, or after such date with the written permission of the
municipality, make reasonable compensation to every person who
suffers damage by such removal or alteration ; and if any dispute
shall arise touching the amount of such compensation, the same
shall be ascertained and determined in the manner provided in
section 160.

1 Projections in public streets.—This section is a reproduction of section 42 of the

old Act VI of 1873, very slightly altered. Snbe-sec. (1) is the former part of and sub-sec. (2)
the latter part of clause 3. .

The provisions of sec, 96 apply to these projections. See algo sec. 122,

This section applies only to projections over public streets:—(a) Sub-see. (1) (2) to
new aerinl projections for all which permission may be granted ; (b) Sub-sec. (3) To new as
well as old aerinl and surfoce projections, encronchments, &c, all which may be removed.

See the corresponding sec. 310 of the Bom. City Act which applies to “any streets”
and which also provides for arcades. Also Madras Act, sec. 169 for licenses to be taken
out for such projections, and sec. 165 for removal of unanthorised projections, &e.

Y Projection.”—A projection of w building must be taken to be part of the building
itself. A ‘vrojection from a building wmeans a part of the building projecting or jutting
out; it means a prominence extending from the building in the sense of coming out from

the building as part of the building.” Per Bruce J, in Hull and London County Council
1901, I. K: B, p. 588.

v ‘Wm Act, sec. 166 (iii), requires that the owners and occupiers of all buildings or
premises adjoining a public thoronghfare should keep the external walls in proper repair.

i 3‘1‘1“5011 permission.—This section refers to projections over public streets in
which term is included the drains, sewers, &c.. in snch streets. It does not affect the right to
put up projections over private land even though adjavent to or bordering on a public street,

provided that the provisions of section 96 ave complied with. On this point see note 1 ty that
section, page 275. PCR ARy

. This refers to aerial not surface projections, so no permission can be given for surface
projections over u public street or over the sewers, gullies, &u., which are all part of a public
street. See opinions quoted G. R. 4364 of 24 July 1906 and 1080 of 15 Feb. 1907, noted
pages 144—145, et LRt e L Sl NN S,

A proposal was made in 1903 that this section should be amended so as to iuclude
among the things for which pevmission may be given such surface projections as * platforms,
SRRSO e =
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