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(b) thp pl'opel'ty, occupation or thing in re pect of whioh, 
the sl1m is claimed, and shall also give notice of-

3(i) the lia.bilit,y incmred in default of payment, and of 
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6(ii) t,he time within which an app :1,1 Ulay be preferred as 
hereinafter provided acrainst such claim. 

• . '(3) 1 F the Sl!lm for which flny bill . has b ell presented as 
'If billllot pllid with. aforesaid is not p;aid into the municipal office, 

in ruteell days, notice or to n person authol'ised by any rule ill that 
~f demand to issue. behalf to l' ceive such payments, within fifteen 
9days from the presentation thereof, t.he IDuIliciplllir,y may cans to 
be served upon the person liabl for tho paynwllt of th said um 

. a notice of demand in tIle form of 5Schedule B, or to tb like £f ct. 
, • Recovery of municipal claims.-'l'he provi~ioll' of this olmpter A' d sh!1I~d to 

provide ,t speedie,' "lid ~inl leI' HI thod of reeol'cl'Y of ",unioipfd taxes Lhfl.1I tit ,,1'10110 of '·~8"n· 
i1lj:( toaproseculion b .. fore,~ Magist,r"Le. P"st experiol)(' haR .how1I LhHt i1l '"I."'Y of 11.0 1Il1'I(er 
mn:licip"lities arrears of tR.xes have Ilccll1l\Ulatod til f\1l 8.Rtollishillg extent, ulld lllrllo 11IIIR of 
~"xe8 h,,,,e reomined every yeltr 1111 collllcted, olViug to the proopdure or reoov ry by P"OS(l<'lIt,i01l8 
not bei ng resorted to bin frequelltly the very last day allo \\'ed fo!' limiLatioll. ~. HH gives HII 

alterllative 01' I\dditional recovery hy civil suit. 

Wheu, howeve,·, ,Government ill the exel'cia" of the POW6l' ulloer sec, 8 8118pellcla ill 'UI)' 
IDnnicipality, the !,ower to reQover by distress /llld "ale, tho old prooedure IVill J,""e to be re
sorted til under spc. 161; .lIld ill that cl\se !.L1HO there is apparently 1\ right to au alloru'ltive 
Ill' additioll!\L procedure by oivil suit. • 

'l'he BOlllbay City A~t provine! only fOI ' recovel'Y by civil suit Ba all alternative Lo 01' ill 
addition to distl'esl\, Rnd sale. 

The Jlbdt'l\8 Act (aoe note 4 to sec, 83) goes fllther linn gives in additioll t,o 110 direct 
recove' y by th e IIlUrUcipltlity, a right to subseqllent I'esort to JlIugisterial !,rOC"S8, besides the 
alterllative and additional procedllre by civil suit. I 

Under the present Aot, tlte right to resort 1,0 Magisterial proceedillgs is neither alter. 
11ntive uor additional. 

'1'he Bellgal Act gives the right of direct recovel'Y, n,160 alternAtive or Itdditiollal 
recovery hy civi l suit, bnL 110 I'ecovery throngh a Magistrate. 

The PI\lIjab Act provides for l'ecovel'Y through 1\ !lIlIgietrate, Itnd if' the case of taxes 
pA,yahle ily the owner of IIny p?'operty, it rnfl.y be recovered as 1\11 a rr"ar of lllll rl revellue through 
tbe Coli ctor. 

Su.mmary p?·oceedi,'gs.-'l'he Bombay Oity Act. seo. 210, providus for SUII1I11It".' proceed. 
itlgS being taken agaillst persons abollt to leltvo th e City alld who huvo not paid their taxes. 

1. Origin of section.-Sub-seo. (J) and (2) Itre taknn from t,he Bombny ('Jity Act, 
sec. 200, a.mplified; alld suh·sec. (3) from sec. 202. 

Sec. 200 applies to "any property tax or tnx on ve h/cl ps fllld Itl1inmls othor than public 
conveyanoes !lIId t he ani,"nls used therefor, Or lin. illstnlmellt or nllY Bllch tax." 

'1'be Madl'IlR Act , Seo. 02,OOllllaill s very sionla,' provisions to clauses (1) and (2), ex
cept that w,e hill i.e to be ~e!'vect not me"ely p ... 'sented. 

2 With the least practical delay.- 'l'hiR is tak tll I from tl.e Born, City Act. No 
Iintitatioll, except in su fill' as t hese wo' ds mAy be ('onsl,rued to ('rellte Olle, is by the Aot fixed 
wit.hin which U,e bill ",u.t, be p"".ellted, Ill' r.be 1I0tice of dellllUld (snb-seC'. 3) sel'ver1, or the 
'tJ\l'l'allt for distreMs (."C'o. 8l:1) is~ued . If I'esor~ bo hlld to a Civil suit under ~ectioll 164, t.he 

• ol'diuary law of limitntiOll which in tbis case is Rix yenrs frOIll t l. e time when the right ~o Bue 
!\Ccmes (A I't. 120, " ch~dule 2, Ad XV of I 77), will apply. 

The Bel1gnl Aot provides thllt O'e bill mnst be presented" at any time within 6 month~ 
aftel' th~ 811m has beco/llo dno," lHlt tlw uotice of demand call he served at any 811hsefjU8ut 
period. 
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Undlll' the Madru Aot, HC. 260·A, no dfetrAnt i to be mnde, snit instituted or proeecn. 
tiOD CO", •• ". in respect of any Inm dne to the mnnioipa1ity nnder the Act, after the 
upiratJoll of 3ye&.rl from date 11'1,1)0 ftistrallt, Buit or pl'oseoution might firet have been made, 
inMituted or I)ommenced. 

Q-r.-If delllY is I)lrcAssivl) won1<l ihis cleprit'e the municipality of powers nnder ibis 
leotioll i' See 16 Born. 1,. R. 749 OfJted below. 

a Cont.ltt. ofbill.-'l'hi8 is scc. 2tJO or iile Bo.nlJay City AcL wlo '('h however doc8 not 
inclnde olaoae (b) (i) which is taken from soc. 102 (2) (ii) of the lIIA.d,·as Act. 

Liability illculTed.-'lhis will 'Ieptlnd 011 ",I,etbel' ihe provisiolls of spcLions 
are au'pended or not in the parLiculllr lIIullicipality. IF Dot susponded then the 
that let forth in these sections; otherwise, it is tbnt. of I\. prosecution before a 
under lee. 88 aDd 161. 

3 lind M 
linbilit is 
Yllgist"ate 

If .. II there contellts al'e not orated in the bill an.v Ilistl'lIint effecteil ip respect thereof 
will be illegal. The ri~ht conferred by I.he Act depends On the sl,rict fnlfilmellt of the 
statntOly ro>qnirements. Hence wh re the bill omitted to stnte the ti... wirhin whi"h the 
appl'l\l mi~ht be p .. "felTed. Held tllat tllo tllX so )'eco\'ered should ·be refunded. (Sumt 
JCllnic;,'alitJl v. Ohl,bilda8 (1914) 16 Hom. LIt. 749.) 

4 .otice of demalld.-'rltis is to "lIow Lillie fo!' I\. writ,tell applicntioll to be 1llltde 
disputing the cluilll, Bee. 6 (b) (i). If tlli~ is lloL 11I"de LilA rio:lot t,o appe .. 1 is lost. ClltlO!' the 
)Indr"" Aot, Keb. 103, if the tR.X is not }l,ti,i within 15 dnys from the s"l'Vi ~e of' Lito bill, and 
the 11"1'801\ hl\s II oL shown ~()od can~e why he shoulu "otpny, the IIlllllicipR.lit,v lIIlly re<:over 
by distrllint and sRle. No issue of notice of demalld is llecos81U'Y (whioh 1s lillliL~d I.herein 
oilly to tans pnyable 117 the owner of any properl,y ) 

Ullder the PRl1j>lb Act, sec. 64, it must be pnid within ]0 dl\y9 from d"livery' of Lhe IIill, 
if not., a notice to issue all" if IIot p,dd withill 7 "8y~ £r'om service of t.he Iloticf',_ i~ witJ;t the 
"oLice fee, 41\0ll"S, becom s all "rrelll', which bcsi(Jes beinA' reeo\'erahle (HI applicatioll to" 
MRgistrate and by distress Rnrl sale, IIlRy ho recovered 8S an Ill'l'e:u of Innd revellUI'l on appli . 
IlatiOll to the Colleotor . 

.. Or to a pel'$oll, ~c."-Tiois senlllllce has lie ell inlrodrrced to authorise payments to 
mUllioip,,1 tnl'"(lars or .nullshis who ~o rOlilid to collect t.lt~ae tuxes. . 

5 Schedule B .-This i~ Almost eXlletly ti,e slime liB Sohodl1le J to .tlle Hom boy City Aot. 

7'0 tile like ~O'"ct.-Thll Ins t sentenre or tire form will have ro be altered in the tH~tJ of 
H.nao m"ni~ip,\litie" who"e pow('rs to URe tho provisions of seo. 3 ,u,(l 84 lire snRIl~ndEl,I, uud 
in~teRd '" senlence sul'stituted to Ihe efleot thllt. r~ p"oseontion will he instituted b~for" n 
Magillrn.te £01' recovery of the BAme. 

With co Is.-These w\I,ds will n.lso, in Ihl\.t CAse, hR.ve ~ be omitted app" .. "ntly, fo .. ~fle-' 
tion bS "ef"rN only to the" amouut· due on IICCQllnt of "ny tax tl,e .. oturore reco\'e1'able ulldel' the ' 
.. aid .eetiollS" 83 and *. .• 

Co t·s of I'ecn\'e, y (~"e note seo. 3) callnot the .. efore be roec·ovo .. ed ullde .. n i\Iagiste .. ial 
prolll'C'utioli. The .... snlt iN that now Bur·h mlllli('ipnlir.ies fire ill a w()t'~e i!Osition Mllm hefo .. e 
with "eI(II1'n to the .. ecover·'y of taxes, fa .. unde.· the old section 4 of BOlr('vr of 1873, it W!LS 

diSCl'lmti .... ,,1 with Ib Yagistl'llt6 to levy, in nd llitioll to the tnx, 1\ pennlty not excee1ijng t of 
the amoullt Ilr rhe tax 011 nl'1'PO", 'l'his !'CllRlr.,Y noL ollly wellt 10\\,/\, .. d8 l'''y'llellt of COStR, bllt itA 
",\lOinlll.c6 WIIR 1111 inducement t,o II. defa.ult,,1' to pay lip flS soon liS po"sible Now, however (\8 

II. defaldter IORes not"ill~ by pl\.yir}1( up ulltil he is forrod to do Sf) by a Magist.rat" it i~ obvious 
tI",t Buch muni(·ipalitie. will have more difficlllty tlwn ever ill makillA' l'eco\'eriQR 'uf t"xes. 

Absconding to Ilvoid sel'vice of suc), u~tice is pllnislrnble ullder lIec. 172, Indiltll Pellal 
Code, ith sanet ion. 

Pr~Vl'nting t1rp service on himself, Or (,Il any oiher person, of slIch notire is punishllble 
ullder sec. 173, Pell"\ Code, with sanction. 

83. (J) If the person liable fol' the pa'yment of tIle said 
'InwhatcaseswnrranL sum does not, within fifteen days from the 

may iss\le. service of such notice of demand, eithel'-

(tl) pay the sum demanded in the Dot,ice, or 

(b) show canRe to the satiRfactiOl \ of the mUllicipalit,y, or of 
such o ffioo I' as the municipalit,y by rule may appoint iu this 
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behalf, 01' in a City Municipality of the Chief Officor, if ally, 
why he should )lot pny the amp, 01' • 

(c) prefer an app :11 in accordance with the provi ions of 
section 86 again t t,he d mand, 

such sum wit,h all co t,s of the r ecovery may be levied under a 
warrant 0aused to be issued by th JUunicipality ill the form of 
Schedille COl' to th lit pff ct, hy 2distl' ~s and sale of ,the 
moveable property of the defaulter. 

(2) Every warrallt i 11 d under thi flection ' shall be sign~d 
'Wal'mnt by whom h,Y tIle pre id nt of tIle mllni ip lity cau. ing 

to be signed, the same to be issued, 0 1' by tho .Mullicipal 
Commissioner, jf Any, 01' in the m.se of }l City Mnnicipalit,) by tIle 
chairman of the managillg committ e, or hy an officer to whom 
the mnnicipality have delegateil their powers under section 37 or 
by t.he 'Ohief 'Officer, if any. 

(2A) Where t.he property is in the municipal district the 
'To whom wl\rraut warrant sltHll be addressed to nn officer of the 

should be addressed, municipabty, Where the pl'operty j iu another 
municipal ilistrict, or is 1I0t in a municipal <1i . h'ict, ,the warrant 
shall be addressed to the vice-president of til \ municipalit.y ill 
uch other mUllicipal district 01' to a Government officer not lower 

in ..ank thnn a , Maltalkal'i as the ca,se ml'ly be: provided that such 
vice-presiden or Governmellt officei.· may endol's such warrant 
to a subordinate officer. Where the properLy, i. in tI,e Cjty of 

• Bombay, the warrant E!,hall be addl'ssed to the Municipal Commis-
sioller for the City of Bombay, , 

(3) It sllall tel:twflll for any officer to wholll a WRl'rant is-
'Power of entt'y Ull. sued under sub-, ec, (2) is addl'e sed, if tIle wal'

del' speoilll Ol'del', rant contnins a special ordel' authorising him 
in thi behalf, but not otherwise, to break open, at al'Y time bet
ween sunrise and snll. et, any onter or inner door or window of a 
building, iT} o'rder to m~lke ti,e disl,roess directed ill tI,e wal'J'ant, if 
he has re:lsonable grounds for b lieving that SUell building con
tains pl'operty which i" liable to seizure under the warrant., and if 
aItel' notifying his authority, and purpose and duly demanding 
admittallce, he cannot otherwise obtain admittallce: provi(led 
that such officer shall not enter or hreak open the doo!' of any 
~partment appl'opriat,ed for women, until he h}1s given three bours 
notice of his illtention, and has given such women an opportunity 
to remove. 
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(4) It shall aJso be ~ltwful for 11ch officer to ~istrain, where-
.Wa\'fallt how to he eVf'f It may be found, any lIIovable propel·ty 

neouted. of the person therein named as defaulte1', sub
ject to the following conditions, exceptions and exemptions, 
namely: 

(tl)' The following properliy shall not be distrain:-"-

(i) the necessary wearing flpparel and beQ.oing of the 
defaulter, his wife and children, 

(ii) the tools of arti~ans, 

(iii) whell 'the defanlter is ltn agriculturist, his implements 
of husbandry, see(l-grain, HWl such cattle flS may be necessary' 
to enltble the defaulter to earn Iii livelihood. 

(b) rrhe dist,ress shaH not be oxcessive, that is to say, the 
property distrained shall be a nearly as possible proportionate 
in value to tIle amount recoverable ullder the warrallt, and if 
any articles Ilave been distrained ~hich, in the opiuion of a 
perRo II authorised by or under sllb-section (2) to sign a warnlnt" 
should not have heen so distrained, they shall fOI·th with be 
returned. 

(c) rrhe officer shall on seizing the property forthwith make 
liD. inventory thereof, alld shall before removing tbe snme give 
to the pel'son in pos. e. !:lion thereof at the time of seizure, a writ.ten 
notice in the form of Schedule 0 that the said property will be 
sold 8S shall be specified in such notice. 
1 Origin ofsection.-'l'his is taken from sec. 203 of the Bomb/Y City Act and is on 

the lineR of seC8. 103 and 104 of the Madl'08 Act. Sub·sec. (3) is on the lines of Bengal .Act 
III of 1899, sec. 217. 

As it was conside1'l1d that it might he rlesimble not to invest adme municipalities, 
e8peoi~lly ve,'y smf\l1 ooes, beyolld the reReh of puhlic opinion, with the exercise of such 
extensive powe,'s, which hein~ ol'dillnrily left to persolls of t l,Q class of bailiffs 0" peolls, 
might, if not supervised by n. vigO"01l8 officel', be fLbused, sec. 8 Kives power to Governmeut 
to sns!,,,nd the provisions of this and the Ilext section in any IIlIl";cipa! District. which is Ilot 
1\ Oity Municipnlity . 

.. Oost oj recouel·y."-See note 5 sec. 82. 'fhese include the fees nnder sec. 85. 

S&lne petty verbll! alterations Itave been made in this section by the A,"ending 
Aot of ~914. 

2 Di .... e •• aud sale.-By 8 c. 103 (2) of tl,o Mad "\8 .A at if fol' any ,'('RSOll the 
itist.rain • or a sufficiellt distl'llillL is iml'l'actie:tiJ le. t,he mUllioipality ll /h,y proseullte the derau!
t"1'8 before 1\ MagisLrate 01' (3) Riso sue' ill n. Civil Cnurt. 

In ,h" case of O'Shcmghllesey, I. L. R 9 Matl. 429, it ",as h eld that unde,' sec. 103 (1) 
o( 'hal Act I.L proseclotion CI\II only, he illstit,a1.ed if the Lax CIUlIIot be recovel'od by distl'ess !\nd 
ole of the 1Il0veabie property "f the defaultel'. 

8.~it fn!' ,lamages Jar wrong dis/!'e,'8.-Held "hilI. in the Bombay City, the :M:ulliuipal 
COli. III ia8jo," '1' beillg ullder sec. 11 of 130m, Aut II of 1865 vested wi~h t\le eutil'e exeoutive 
power .. nd l'eRpOllsibi!ity for the pn"posPij of the Act alld he having levied Lhe mte and siglled 
I.he wal'l'ant for distress, the Jll,tioes of the Peace cOllld 1I0t, be hold liable. '1'bey had no 
control over hilll to prevent him from levying the rate. Though the ra~e went to the IQunioi. 



(CHAP. VIII.-Sale fir floods dilh·uiued-Sec. 4.) 253 

pal fund that did not ('reat Ih" li"hility, 'l'he Mnnil'ipnl Connnissiollel' IIiol80lf or the 140tual 
tonfeasor was the proper d~r nda.llt. 

It. is jllst pORsillle th"t the Justices IIlij!ht rOlldo1' t,h~",qehe lillltlt.' for a t'lI't ('()/llmitl d 
hy the Co III III iflSiollcl' hy illt rfl'lillg pt.'l'sonnlly ill th" ~olll'rti(l1l of the rRte. Oth('n'lise th 
Commissio"el' was not their "f:ent so flS tn (ix them witb lillhilit.,y for tOI·tS ('Olll1nitt~d bv hilll 
in the general cou\'se of hiR husin SR. (Shit· .• han/,(n' v. JlIstire~ of tile Peace lJomb/(y (1 ) 
5 Bom. n, O. R. O. O. J. 145.) , 

a Wa.rrant by whom signed.-'l'he wOI'ds" 01' Ily lhe fUllic:iI',\IOolllllli sioner if any" 
were inselteii by the Amcnd~llg.Ad of 1914. 

4 Warrall~ to. whom addressed. -'l'!li~ Rub.ROC, wnij inserted hy the Amell<ling 
Act of 191 4. ThIs WII b s c. 81·A meets the OIllIRSIOI1 (rom lha Ad of IInv provision for coll~ot. 
illg does from ,I fRullers absent, £1'0111 tll'livillg out side of the IlInnioiplll 'limits. 

'l'he last clanse WIIS nodod by the Select, Comnlitt e as it" could ue 118eflll to 1II11nicipl\. 
lities near BOIIILay, suoh 'IS the Bllndl'" MtlUi(·ipo.lity." 

5 Power of elltry.-'l'lli~ is laken from the Bengal Act of ] 99, a <'. tl7. See the 
Bengal Act of 1 4, sec. ] 23. 

6 Executions ofwarrant.-Sl1b·8eo. (4) (a) is taken from spe. 106 of the Jllndrns 
Act, which I'rO\·ide811180 that th,," seizure, distraint alld sltle shltll b ffpclcd suuject to th 
provisiolls llf seo. 271 of th~ Code of Civil Prooodure" as well 118 the oondHiOll, exceptio.,s I~nd 
exemptions horeiu U1E1l1tioDCd, ' 

Tlo fflot thflt suoh artillles nro exemTll fro", attoohlllelJt doe. not jllstify n l'f'sinfRllre by 
the derflulte.· to the ilistl'llillt, "lid acoordingly he would be ).I'uilty of offenceR ullder Penol Code, 
seOH. ]56 and 353. (Qltem 'Emp"c88 v. POI/lila!,,; pday"", I. L. R 21 Mad . 296.) 

Wherever fotmd.-1'Iois follows tlte Homllny (lity Act. seo. 20'1, but UIIllOI' Mild .. ,,! ,\d, 
sec. 109, it is "wherever foun\lwithiIL tile 1ItUlIicipn!ity." UndOI' t.he PSTljo.b Act, tiec. 20, it i. 
within tlte limi ts of the 1l1l1llicipl\1it.y 01' ill allY othel' ploce where the person mAoy, fOI' tho timo 
ueillg, be resident. 

84. (1) When the property seized is snbject to speedy Rnd 
'Sale of goods dis. natural oecay, or when the expense of keeping 

trained, it in cust,ooy together wit,h the amount to be 
levied is likely to exceeo its value, the president or chairllIan or 
officer by whom t,he warrant was signed shall at once give notice 
to the person in whose possession the propert.y wns when seizpd, 
to the effect thl'l,t it will be sold ftt one, n.nd shall sell it :1ccording
Iy unless the amount uamed in the warrant he fnrt,ll\vith paid. 

(2) If 1I0t sold at once under sub-section (1), the pl'0perty 
Applicationofpl'ooeeos seized or a ufficient portion thereof may, U1i 

of sRle. less the warrallt is RURpended by the person 
who signed it, or the sum due by tIll-' defaulter togetlter with all 
costs incidental to the notice, warrant, and distresR and detention 
of the property, is paid, be, on Sthe expiry of the time specified 
in the notice served. hy the officer execntillg t.he warrant, Fiold by 
public auction undel' the orde t's of t lIe municipality, Rlld the 
proceeos, or such part thereof al'; RhalJ he requisite, shall be 
applied ill discharge of the snm due and of all snch incidental costs 
as aforesaid. 

(3) The snrplus, if any, shall I e forthwith credited to the 
SUl'plus, if auy, "eIV mnnicipal fund, 2noticp of sllch creoit beillg 

dealt with, gi'Ven at the samt-' time to the person from 
whose possession the property was taken, but if the same be 
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claimerl by written app1ication to the municipality within one 
yenr, from the date of the no~ice, a refund thereof shall he mnde to 
such persoll. Any sum not claimed within one year from the date 
of such notice shall bp, the property of the municipality. 

1 Origin of section.-1'his is somewhat on the lillos of S80 , 1u7 'of the MI\dl'/ls Aot, 
And ti,e l"tter p,u't of sllh.~eo, (2) is on the lin08 of B\>m. Act, 8~C, 206 (1). Sub.sec. 8 
i. froUl the Bom. City Act, sec. 206 (2). 

The Mansas Aot, sec, 107 (8), allows objections to be 11Iaile, ,tlld cOlIsiilered, to the sllle, 
witloill this pedoll; "lid Also th,,& if Lhe property or iLe sale pro('eeds haH ~o ' e l'etul'II'3d to the 
l'al't~ objectillg. lilly c1ef,tnller, who wilflilly pel'mits the distraint of Pl'Opet'ty wl ich he knows 
i. 1I0t linble to dist,,'aillt;, sh,,11 he mnd" to pay all the fees and expenses of snoh distl'sillt, alld 
f,'tIsh wll,'r"nt mILy be taken ont aJ!'ailist lois p,'opel'&Y. 

~ Botice of aurplua.-This is to meet the case of lUI illit,el'ate defl\Olter who might 
lIot know what Rllrpllls 1'6ml\i"8 to llis oredit with the municipalit.y, 'I'he ~vorll • lIotice' where 
it OCOllr. for the 2un time ill this Ill/'Hectioll was here substituted for the word 'sale' by 
Bee, 6 of 80m, Aut IV of 1904, 

BeligA I Art, Rec, 125, provides" All offioers And serVAnts of the Commissioners, Itnd n.1t 
chaukidars, oonstables, alld other offioers of Polioe, n,l'e prnllibited f,'om Plll'ChAsing any 
pl'llperty at any slich sRle," 

84:-A. Whel'e the warrant is addressed out, ide the municipal 

DiRt",int and S J\ I e district tIle authority issuillg the warrant may 
ontside the distriot, by endOl'flement di!ect the officer to wllOm t he 

wnrrant is addressed to sell the property dishrained and in such 
case it shall be lawful for such officer to sell the property and to 
do all things incidental to the sale and the foregoing provisions 
shall be modified accordillgly. 

OrUrin of section,-'l'his WAS illserted by section 20 of tho Am~ndiD'! Aot of,1914, as 
it waB BRid that the sale by the n.n tho"ity executing the Wlu'rant would" save d lay !lnd 
eXp8111e and il neoessary in the onse of perishl~ble urtioles," 

I Fet's and 0 0 B t 8 

chargeable. 
85. Fees for-

(t&) every Ilotice issned IIndel' sub-section (3) , of section 82, 

(b) every distres made under sub-section (4) of section 83, 
and ~ 

(c) the costs of maintaining any live-stock seized Utldel' the 
said sub-section, 

slallll be chargeable at the rates l'f)spectively specifi d ir;, 'such 
behalf in t,lle rules of the :rrtullicipHlity, and shall be inclnded in 
thfl costs of recovery to be lovied under sect.ion 83. 

1 Fees chargeable,-Um)el' the Mndras Aor, s~o, 108, dist,'uint fees Are to he levied 
Itt maltimnlll rA.tes givell inn chedule; the"e do not illclurie the expellses illcirieutal to detell' 
tion of property, 

l'he following fees ohArged [IY the mnllicipnliby of Kal'achi unde,' this sectioll 81'e given 
as an exnmple. 

(a) For every notioe undal' section 82 (3)-

For Itmonnt, up to Rs, 25 
For amounts above Its, 25 

2 a"lIas, 
4 annaB, 
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(b) Fat· every diatr8f18 unliel' Sec~ioll 83 (4)-

") 

I Sums dietl'ained for. }'ee. 

; ~----------~--~--
! ~ II Unller Hs. 5 ... 

. g R8. 5 alld nilPl' Rs. 10 
cb~ r 
~~ I An,t eo 011 every sum of Rs . 5; 4 (lIlIIas m01'1l up LO 
11 .-< ollde" R8. 50, thet·eafter. 
;:: ,., 
.£..s For ,,0 and ullder 60 
~~ I " 60" " 0 

~ I" Be" " 100 ....., .A bove Re. 100 

R •. II. p. 

o " 0 
080 

3 0 O' 
8 12 0 
480 
500 J ________________________ ~~ __ __ 

. ' . '1'he ~ltove.rees indude all expe nses, except w!,en peolls are kept ill ohar!(,1l of propert.y 
dlstra1l1 ed, III whwh osse rOUl' !lDlISS ln118L be plUli dliJly for oach penn 8u mployed. 

(c) 1"01' tile oost of mlil ntainill g nny live-sto k seized (nuIlet· the same suh-sf'ctioll)-

Deseri ptioll of Ii ve-RLvel;. 

(1) Horses, bnllocks nnd cows 
(2) Cllnwl~ and huffaloes ... 
(3) Calves, youn~( hnffaioeR alld donkeys 
(4) Gouts I1l1d sheep 

Its. 

0 
0 
0 
0 

Fee. 

n. 

3 
4 
2 
1 

Pel'. 

p. 

0 Elloh pilI diem. 
0 Do. 
0 Do. 
6 Do. 

By sec. 202 (2) of the BUill. Cit,y Aot, the fel> is to be "of such amount 1I0t ()xcI>edjng 
olle rupc as shall, in eacl\ case, loe fixed by tho Commissioner." 

In the Nindrlls Act thore is no notice fee, but instead, a fee of 2 anllas per euclt wsrrant 
issued under seo. 3 (1). 

86. A ppeals against allY 1I0tice of demand i slled uuder 
sub·section (3) of sect,ion 82 2rnny be made to 

1 Appeal. to M rlgi rrnka. M B h f M any agistrate or enc 0 a![istl'ates by 
whom, under t,ile (\irectiolls of the Govel'llol' in Council, or of the 
DistricL Magistrate, snch class of cases is to be tried. 

But, no sucll appeal shall be heard and determiued unless

(It) the appeal is brought within fifteen days next after 
service of the notice of de III and complained of; and 

(b) an applicntion in writing, stating the grounds on which 
the claim ·:>f the mnnicipality is disputed, has been made to the 
municipality AS follows, that is to say ;-

(i) in the case of a rate on buildings or lands, within the 
time fixed in the notice given under section 65 or 66 of the 
Hsses mer;t 01' AHerntion thereof, according to which the bill 
is prepared, . 
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(ii) in the case of any other claim fOl' which a. hill has been 
presented nnder sub-seetion (1) of section 82 3within fifteen 
days next aft,er the presentation of such bill; and 

(c) the amount claimf>d fl'om the appellall L has 'been deposited 
by him in the municipal office, 
1 Origin of section.-Tho provisioJlS of this section nre borrowed cOllsidernbly from 

sectinn 217 of the Bombay Oity Act, where however, such appeals are to the Ohief Judge of 
the Small C"use Court. 

An "'ppeal ngaiMt a IUllllioipal tl\X is expmpted from payment of COllrt fees (A(lt VII 
of IH7C, flection 19) See note 2 to section 62, 

Form of nppel\l.-'l'he Madl'as Act provides that it shall be ill writing alld shall set forth 
concisely alld distinc tly the henos of ~rOUlld of objet,tioll, • 

FII,·tn of ,'coceliu,I'e in (tppeal-. -The Aot does lIOt prescribe this, hut ohviously the 
Magi trl\le on Ildmit~illg the I\ppeal, sll'H.ld give notice to the mllnioi!,,,lity acd fix a day for 
hea.rit'g, • 

'l'he M'lgistl'nte must (lecide all qn6sLions al'isillg out of the api eal, because he,is the 
tribullnl "ppointed fOI' the purpose, ,eo I. J>. It. 14 Ml\d. 140, nlltea seotioll 161. 

No "llpeal agrtinst Magistrate's decision,-MllgibLrltl;es, in re.peot of oril(,ls passed nnder 
thi~ lectioll, Ilre 110 IIIOI'e sllbject 10 the appellllce jU"isrlictioll of lh nigh CourL tlol\n tho 
District Judge or otbor authority Rcting ulldol' se('. 22. See 1I0Le therolo, 

III l{alsbury 's Laws of ElIghl.lld Vol. 9 it is ~a.id "Mally bodies are 1I0t OO~lt'ts, although 
they h"ve to decide questiolls and in so doing I\ave to a('t jnrli 'inlly, ill Lhe 8ellSO that tloe 
prooeedings tnllst be cOllducted with fail'lle88 nlld irnpnrtillbility, The llut,IJ<lritiee show tLat 
when qua8i-j1ta.ici(t~ functions aro delega.terl to nU officer whose decisiolls are ordillarily sllbject 
to the I'evisioual powel's of the High Coun, Ioe is not, with referelloe to the aelegnted powers, 
neoessarily subject tu its Il.ppellate or red~ionl\l authority, 

'l'he Mngishrflt.e llC\ting IIllder t.his section i~ mercly all npl:elll\te Ilutho";ty having 
jurisdiction given by tho Act to de,\) with the questio ll of a civil liRbility. He is therefore 
not. Rn illfel'iol' Criminal Conrt so I\S to he sllbject tu the r evision,1I juriRtliot,ioll of the High 
OOUI·t undel' sec. 435 Crindual p,.o, Code and ~o 110 appel\l can lie to t he lligh Oourt I1gaill~t 
ltia decision, (Iu ,'e Dalimkhmtn (1907) !l Bon,. L. R. 1347,) 

Ulloe,' the Bengnl Act the appeal is to n body of not less tlol\lI 3 counoillors appoiu d 
by the lllullicipnlity a lld Lheir deoi~ioll is linal. Uude.· the Cnlcutta Aot the appeal is to t he 
J!1rige of the Sm,,11 Cause Conrt whoso deciSIon is filial, Bl1hject 1.0 the p"oyisions of seo. 6 of 
the Presidenoy S. C. Courts Ad, 1 2 0" Rec. 25 of "he Provilloi"l S. C. Courts Act, 1 7 as 
the ORse may be. This givc~ I.be lligh COllrt jl1risoicLion .< for the purpose of ~ntisfyiug itself 
thnt tho Or(ler was aeem'dillg to law." As to the meaniug of this see Cummin~'s lIunotated 
editioll of the Provincia.l S C. Courts Act. 

Dnder the Bombl1..\' Cit.y Aot the IIigh Court is 1I0t given this jl1ris(liction, as I,ll 
Judge's decision is' final,' buL lIevertheleH8 it lVo,tld prob"bly he held that if the Mngistl'/lte 
Rcted ultr(~ vi"es in disregal'd of the provisions of the Ao&, the High Court oOllld step ill to set 
matteI's right. See note 6 soc, 22 altd no te seo. 161. 

Jligh Oourt can o1lly interfere if order ttltm vire8.-'I'he Smnll Cause Court. had jurisdic. 
tion to d .. al with Lhe entire vl~lllatiol\ !Lud to Sflt it aside and so 10llK Il-S the procedure laid 
dowlI i.!1 tlte A.ct AS t.o tbe filing of objections 1,0 the v'llna.tiOl'1I &0, is fnll<:>wed. COITPCLly, tbe 
Hi",h COllTt Cf\1\not interfere eithe,' unde~' 8, 072 of tit .. Civil 1)1'0. C:ode 0" s o. 15 of tloe 
oharter; but tI. e , . C. Conl·t had 110 jurisdictioll til deolare that th~ 98seS8ments under the 
previo.18 ,'.Iuation were still ill (Ipel'ation and shonld reHlnin ill force fOl' n perind of ye,\I's, 
a.lld IIIHille\' so far ncted u/tm vi"es the order could Le set aside. (11l1e GOl'porntioll of Cl\lCl'UCt 
v. Oohen, (1901) (j C. W. N. 4 0.) 

Or if Oourt exceeds juriRdiction,-Ueld that the lIIall C, C()urt coold ouly doal with the 
question of valuation alld could Ilot go iut.o tho questioll 'lS 1;0 the IIllIune" ill which thfl lalld 
WllS to 100 8s~essed after the vlLlun.tioll hILd beell cttled 0" whether it was 01' was not to hI? 
IIRBP.88Nl AS vacant lalld. I. L. R. 20 Cal. 74; 3 C. W, N. 70 followed (OorpomtiQ" of Oateu!lrt 
v, Pearlf Mohcu. Roy. 75 llld. Cas. 452 ) 

2 Appeal may be made.-TlIese words sllOw thnl L1.e appenl is Jl""lIli88ioll, 1I0t obli. 
gllt.ory, uud the party may rosort to & oivil 8uiL to obt .. ill "refulld if pai<l 0" COl' 1\11 injlulction 
t~g&iIl8t the Il.uuicipality to rcstrain it fl'otU levying tho tax, But ill BllOh .case it illllvt open to 
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th6 party to ~o into qU"8tioll~ whiol, 11'0111,1 be nll.\wAble he fore the Mllgi trote, 80S the Civil 
Court would be bolllld by the provision. 'If .ee. 65 (6). 

All the High CIIIl'U h"\",, held thllt where n epe"ia) tribunnl iN ,,1"0 irlefl for the ct!'cision 
of oerl,,,in lIIatlers, f .. Hllre to I·eito,·t to IhAt toil'II",,1 b"l'~ 'h" right to !>l'inlf 8. oi,il suit lO 

oonipIt " qlle8tioll which should have be~" bronght before tb" p~('iQI Court. (~e ""Ie 
2 8ectioll 36.) MOI'eove,' ."Coillll 60 (6) eXI'I'e8~ly p,'ovid,'s thnt o1,e"e ",,,t'ers Are" 0""0111 ive" 
except for tI.e I"IlAlllt of Ihe Appenl. 1f a. P" "Ly u~e8 the 1I1"t"lli"ery prn\"idll'\ he mlly raise 
the l'oints thel'eloy ,,]lowed. but if he n61llpcte LO do eo he 011 "not clll"n to be ill the 811l11e 
pOSil,ioll by boillging n oidl suit. The fa t t1l1\t th npl'enl is pel'llliAsivo doe. lIut eff.-ct the 
qllestioll, it 'lilly he.u's 011 th~ pnillt ~hflt. he is IIOt l'eol'ss8.";ly debnrred from hl'illgillg 8. .-h' il 
suit, l,e C8.IIIIOt however in. that suit rlli se the poillts whioh the Ipgislolture says are" COllolu.ive" 
against him . 

Oivil ~ujt for ,njunction moy be br01lg1lt in lie ,~ of appelll, b1lt i"jt~"ction to be gt'a"ted 
only in very clea,. ca~e8 .-'j'ho SUI'8.t Cit,,, I1fllllicipR.JiI.y sel'ved, nllner sect.inll 82, elan~e (8), 
a notice of ,lelllalld nl'oll plnintiff 1m' hnu~~.,ox nue by I,ion. Tho plllintiIf wbo dt'llied Iii, 
liability, illlll,ead of proceeelill!! unll .. r 800. 86 (1f 1,I, e A,'L. illstitllted " suit ill the Cil'il COllrt 
fol' all illjlln (,l inn to "eetrllill the .11111l1kip>llity f""III recovorill\! the honse·tax f" olll him. The 
lower COllrt I·Pj 'l(·t,ed tl.e cl"illl 011 II,e 1(""" lid "hat. A8 the phtilltifI hlld 0111Hted to np!,eal to 
a M"gistmte IIl1der section 86 of I ho Act, hi~ suit wns p,'e rnntnro. 

Helll, tl,at sectioll 86 was perrniSAil'A me"ely, nnd tlll~t it did not mR.kll it illCllmbellt 
ill eve!'y caRn "POll a, p ,,,·I.y cornl'lailoillg "f 1111 illl'"R.I levy of 1\ ' ·II,X by a 1I1Ilnicip,,\i &y to "l'l'fl31 
RI{"illot the acrioo of thll 1I1ullicipalily t.o 8. Ma~i"l, rIlLe Ioefol'o SlIilll( ill 1\ Civil COIl ,·t . Bllt 
Held 801.0 (<'"nfil'ming- tl.e decllle) U, .. L the illjUll('tiOIl pmyo.1 for in this CRoe c,,,,I.1 IIOt 
b<.'lg'l'Ill1ot .. d . Uy sec, 56 of t he Sl'e!'iJic Relief Act all i"jullotion ('htIllOt 100 I!l'Rnted whllle 
effhll ... inll8 reli .. f C" II l,e o),t" ine.i by a " y "thor IIsllR.I m olle of I',·oceeding. S.·0.86 If"YIl II> 

remedy til ti,,, pl,ulltiff, hu& i"st"'I(i of l'esorLing to it he filed tlois SUil, fol' all illjllllOtioll . It 
was opell to plnill t.itl' to plly the tax nnd tlren sue 'he mUllicipnlil,y fot· a roCn nd j 011 the otlr .. r 
"nnel, it is Gpell ' ,0 tbe mUllidl'fllity to l'el'O\'"r the 11,""llIlt by II distress WIU'l'ILnt alltl sale. 
In dtller cllse, it oannot he sRid that I.ho l e \VILA 110 stowllat'd fur ssoertl1inilll! tho aetu,,1 damlige 
likely to be ollllsod to I'IIIi"Liff 01' that l'e('lIIrilLry compenenti, n cOllld lIob hll /livell fol' tlte 
invasion of his rig-hLs . It w,,~ disc,'el,iollnry Cot"~ Court to gmnt '''' illjullction Rlld I,hat dis· 
cretion must he oXAI'ci~erl jll(licillily with ext"e ll' e cllntioll Ilnd 011 1." ill Vlll'y clel" cas os 'l'bis 
waH IIOt It CRse of t lrA.t kind. (Ohu1Iilnl v. SU1'Clt Oily Mtmici'1'",lily, 1. L , It,. (1903) 27 110111. 

403 j (190Z) 5 BU11I . L. R. 267.) 1. L. R. 22 Bom. 384 (vide note R. 36 p, 100) WIlS I'eCerrori to 
bllt <iistilliluished as the wording of the rule showed it was to be oOlls tnled 8S Pf'I'111i8ive 
alld 1I0t 1118.11 d atory • 

7 Bom. H. O. (A. C. J.) 33 was alRo l'o£el'1'od 1,0 Illld clisting;ui.bed fl.S the words ill 
tl,o section ill U' llt, anse wet'e "sh.dl ill tlr" nut instflnco" wlri uh ,we impal'lltire, whel'enll hero 
the wOI'd is 'II I11l\y" wllich iR only directory. 

'l'he fo\lowilll( ruling is npplicAl.le to this sl1hject oxcepl, tllnt while Ulldor tho Mlld,as 
Act, nil que.tion whl/level' could he rlliserl th"t tire tllX WI\8 no t. levi,tble, IInd er ti,is Boml,,,y 
Aot tiro Qll1l8Lions Lh llt a.re pt'oclurled from beillK ra.ised al'e thos(j I'e£errlld Lh in sea. 65 (6) (b) . 

Liabilil '~ to till!) cOl/.ch~.ive 'u!},ere ,'em"dy given by Art not la7,en.--'l'ho 11111<1,.,." Cil,y 
Municipal AClL (Ill of 1904) provides t),at whell a }lllrson hfls heel1 IIRSP8sed tu IIl:y til" 01' L"lJ 
(section 172) " .. II complaintH Ilg'aillst a lln "II appllcatiolls COl' I''''' isioll (If cl"ssificarinll8 ill 
Ie"pect of allY t.IIX 01' toll Illv iRble ullrlOI' ParO IV 8hllU be hefll'd Mill (Ieci.led loy lloe J>,e~idenr. 
alfd two COII.mi.sioners." Sp.ction, 175 provideR All I\ppeal ngaillst the 01 del' of t.l1P. PI·~~iol enl. 
and t,wo COllllnisHillllers to Mllgisr.r"t~s. Section ]76 aut.hodses 8. refol'ellce by the MRgiRtrll.lee 
to the High Cou,·t . Seotion 177 decln l'es th ... finality of t he deoi.ioll of the I'e""'ctive 
allthorities ill the followil1!!, I,el'ms :-" 'l'I.e RsseSSnt,'nt, I'evision or c1el1lnlld of nlly tnX or toll, 
wilt'" no compl"int;. application or IIbj'lIIl.ioll is Illaile liS hCl's illh.,fol'e prodded, RlId tlJ 
arlju1;icntioll of .UI npP,,"1 by tire Magi~tl'ate8 shall be fill"!." 

Held, that neither ill n pl'o8e(mtinn ulld",' sectrull 125 for nOIl.pnymellt, 1101' in II. 11i8tr'-88 
hrnught under seclion 180, 110.- in a civil Alli t tlllrl"r section 188 (1), cnll Rlly defel1ce be 
allowed to be miHod tlUlt tl,e tllX was li nt leviable. Th ... Act havillg ('l'ovilied a specinl mode 
of Rppeal ng"illst tIle tax, nl1d the party IIOt havil1g cOlllplied with thllt, WIIS p "ecluded from 
doing 80 afterwRrds. 

Petitioller's na flle appeared ill the clAssificatioll mAde ullrl('r scction 121 of the Aot mtd 
he was 8erv.,d with a lIol,ice 1.0 pay l)I'nfesoilll1 tRX lIud~r seetioll 125. He "id not pRy 1I0r did 
\Ie apply fur rtlvisiol1 witltill 15 d"" (If Lh .. lI"tioe . He contol1d"d li",I; ho WIIS nut lil\ble 10 
p"y. Held, 'hnt llI11ler seelion 177 the ·QH.epSltlellt WIIS fillol, alld the M"gisl,rate w"s d/lht in 
dllClillillg to gn into t,he qIlPAti,," of nlln.l ill biti ty 1. It. 11 . 14 M"d 140 (IInted -eoti,," 161) 1Iot 
followed. I . L.R. 24 MII(1. 205 (l1o ted se.·tiol1 6d, p . 227) diMinguikhe,1 /La ),oin", under th .. oid 
Aot the wording of whioh WII diff~rent. 1. L. It. 7 C"l. 332 ,iis8illlted from. ( r~eral'Ul1"avutu 
v. Th, Pr<l'idellt, Oorporatioll of Ma,I,."B. 1. L. It. (1010) 84 Mild. 130; 1 M. W. N. 588, 8 M, L. 
'1'.805; 20 M. L. J, 7731 1910,7 Iud. Cas. 748.) 
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8;. All sums dlle on account of any tax impose(l in the 

Liability "fllln,i, buiI,l. form of a rate on lands 01' bl1jldill~s 01 ' on both, 
~"g8, &c" for 1'I\.le<. mentioned in section r.8, Shflll, sllbjpct 10 the 

prior payment, of land revemw, if ff 1Y, ..lne to His Maje. ty thpre

npon, b e a fil'st ch a rge npon I.he building 01' hm • in J'eRpect 

of which snch t~'x is levinble, ano upon the movf~able propf'l'ty, 

if any, found wiLhin or UpOIl .. uch building or land, and belongillg 

t.o the persoll liable for suoh tax or taxes: • 

provided thllt DO arrear of any SUCll tllX ' sll::l. l1 btl ]"ecovered 

from any occupier wllo is not the own e l' . if it has be n due for 
more than one year or for a period durillg whicll , 'nc I occupiel' 

was 1I0t in occup;ltion, ' 

Origill of sectioll.- The firs~ Plu't or this i~ from ti, e HOlll. Ciry ACI, soc, 2t2, "nd , 
the pl'oviso from sec, :l09 (3). 

Bellglll Act II of 1888, sec, 146, a,IId lI11ld. Ad I or 11:184, cOllt"ill sill,i\,,1' PI'OViKioll., 

This, eX('ept, the proviso, follows the CI\I<:lIr,t" Ad sac, 22 , " lid the p l'o\' i ~o folloWH sec, 
222 (3) whi.·h ilJ"III rl~s 1\ s lI h.te llllllt. , ec, 223 lillliLS the lilll 'ility of .. pl1'chll"el' of 1,I, e 
bllildillg 01 )""d to "lty period not excoeding Oil " yell l' pl'iul' Lo L1", pItI'CltllS'" 

1I~ /d, fl.Rt the li"bil/ty Dlldel' se', :&23 iA " pel's'",al Oil ", It el'eas that ullder ... soc' 2l!8 
is 1\8 Lo Ihe pl'emises ... -tl,e tw., ht'ilt~ qnile tli sti ltct, • 

'l'It ... pl'opel' t,V jll qll .. stion WII8 801,1 I,y l'lthlic I\ IW tiOl! ill J ll n""I'.\' 19()3 to de fe lltl,,"t 
No, I ; Hllhspqllollily t. l, e mOl'tj!HgeH boc,,"'" fil II owu,,,' ill ]904 n,lI,1 ilt FehnllLl'y ]!)(}7 sold 
to t],,, other c1ereltd ,,,,ts, Tit .. IIIlIlIicip" lit,' fi le' ) a "nit i II A 111!11.l 1 908 al!lI ilt81, ",11 tI,e ,1efemlH lt ts 
to (,lIf"rco Ih" "1olll'l-(e f"" al'I'~"'I'S or tltx wloieh had "cr , " I'd ,li" 'illl! yea'"s froll' ] sr, A'pl'il 1003 
to 3] ]\r"I'<'" 1906, D .. f~lldali t No, I SAid tl",t liS s ,, ~ WIIS 1I 0t Lho .'W llel' ill 1"'"Se8~i"" tJ,el'e 
cOlild b~ itO (,I'I'solial ;lec,'el) Ill!"i"st 1,0", '1'1.0 ol,h .. 1' d,·r"lld"ut,8 cOlltelldec1 ~h"' t, thel'o >VIIS 
no ~f,totllt"".l' ch'II'go nl!IIjllst I,he pl'llpel'ty ill t.heir " " ,,,Is n.,,') 110 "~ I'A olI , t1 de"roe oOl1 ld b .. 
pas8ed 1Ij(lIiltSI, t,h"," as tlte arren)'S becilmo dlle 11 101'0 1."1\1111. Y II" bdo)'e they hecn'"o OWOI' I'S. 

fleld t"nL the Act "I'eot~" "charge 0 11 th .. propel'Ly, Fll l' ther, it cO III,1 uor. he ollfol'c ... l 
RI!IIill sl tho properLy ill the hallds "f " b Ollrt fide p" l'rh""1l1' fot' vA,lnc without ,",',iee, "nr. 
d~fe"da"tH .lid ""t I'I .. nrl "h"t ,h"y I,a!lno nnr.ice, '1'itRy were l'e,aonnlly liab le Illl d~r _, 2~3 
fOJ' litTcarR of the yell r ill1 ,"eoliately pl'iol' to tl 'eir pll ... ·hasc ",,01 the," "ihn ie lh .. y h"d pllid I , h e~e 
RI'I'OAj'S, 1£ tltoy I, ad 1'0l,iCO " r the al'l 'ca"s at, Lito time of UtI·il' 1'''l'clIl'RP, s~ill Lh,,"!!it thpy 
cOllld ~I'elt .. r Ihe ' " ~e lv e8 ","l el' the tir.ll1 of the 8ell" 1'8, tloe InL let' it is clc;III' f,..,II, the ~act.s 
kllew full well of the a.l" 'e","8 Defelldants are ill itO loo~Le l' positi,," "s j hey mig- he hal't) 
a_('e , Laille') fl'oll'! the millti cip,dit,\' wh al Lha IIl'l'e''''s W«I'e, ~ O l. \>pj ll K elltir,I,,:1;-w !,I'oj,ectio" as , 
pllrclUlsRl's fnl' vallie wi tll" ll t notice, du. dpcl'fle Rg'~"ill" t thelll wn S CO lt tl I'Dlecl, (A/okay K, 
B<I,wjee v, Corpomtion of Ca[cl<lt." 1. L, It, (1914) 42 C!L!. 625,) 

88. The Governor in Council ma,Y at :wy tImo by notifica-

,Su"pellSiUlI of pow er' tio~ su~pelld t,l~e. opel'~tio.1l of, se t,i,ons 83 an.d 
to recovel' loy disII'eS8 8-f 111 any mUnIClpil.l (hSt/l'lOt, 111 which there If; 
and sale to" M . , l ' d f 1 d ' no a It.y uDlclpa. tty, an rOID slIe I ate as 
shall be fixed in this behnlf ill the notification, Aver'y amollnt dne 

on aC'count of any tax theretofore recoverable Ulldpl' the said 

sect,ionF:, "han be rpcoverable 011 applicatioll to ~ Magistrate, in 

the manner pl'ovided in s ub-sectiou (2) ' of ectiofl H11 fol' the 

re.coveJ'Y of such fin l's as a1' therein refelTed to, alld not other
WIse. 

] Orjgin of section,-Tltis 1I0W makes the old pl'o<:edlll'e "I'!,jicable ill the CII8tlll 
specified, S~e note ]6 ~ec. 161. 

No linlit..~io" aI to when appHcl\tioll may be Illulle, 

2 Govorluu:.in.council.-'l.'hiij ill i:)illll UleU IlS tI,e CUllIulis.iolllll' in Siud. (. ee, 3 (a) ,) 
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89. For all sums paid on nccount. ()f ally t.ax und r thi Act, 
I Recpip'H to he givpn a receipt stating the amount, and th tax on 

for 1111 pAymellta, nccount of which it ha been paid, shali be ten-
(le1'e<l by the perRon receivin~ the same. -

1 'I'hiA iR tnkell f"om Pnnjl\l. Apt, 8PO. 51, xoept thAt the 1rL9t. selllenoe in thnt, Act is 
"shllll be givell by the pel's'lll receiving th Ralll, Oil I'llqn ~t hy tho pot'snn IIIl1kil,g tho I'lI.y • 
• nellt.," 

Li,.bl III Siamp D,,'iy - I II. rjll'oipt by n. mnlli<'ipnlity R.!lkllowlenging p"yment of hOll ~e 
tux excl'edillA' Hs. 2'), lilLhle to RIII.ml' dllty ? 

" We I,hillk Il,P qlle_tinl\ mllRI l,e ,,,,s\Vpr~d in IliA ILffirmll li VII. Till' I'e<'eipt is one fol' Ih 
1ln~' nIAllt of mntley " l he U1"Ullllt, or whit·" flx.'cedA 20 rllpep8," It itt, th(lr(!rol'~t nil in tl-llm ~lIt 
I'Pqllil'ill", II ~tull'p nllde,· Ad T, 1 79, 80I,e,ll1l" T, A.,·,i,·I .. 52, IIl1leR it ""m"R 11,"11'" 8l'hf>(illle II. 
t\l·ticle 15 (bl, TI",t ,\I·';cl ... "XOIII\IIH r"'lIlI stA II'1' dut." n r"('"ipt fo,' p"ymPII' IIf nllll'I'.", .. with 
onr. uOII!ii'id " r utinll." rrllJlt ... x~nlptioll WII8 intenfleo "f'pan-qlfly tu IIJlply 10 )" !f'eipts fOl, U "011111_ 
tR.'Y" !,II.I·IIIOIIIR, which ill Iho O,.riillar.,· 1t'llnIIlO"e!,tillll of ,hI) I I'm, ~"U pn~nlt'"tR wi,hllllt 
cnfl8ill"'I'R~ioll, 81l1'" uN pn ymctltR marie m .... · .. ly ill CIIIIRitlt'I'uliIlH !If IIIIIUI·1l11 .. \· ... 01' IIfft'l'lintl 01' 
no e"" L!ifLs. '1' 110 "oceint in qllPRtion i. 0110 for p"ymellt nr hnnae 1'11 '0 01110 to till, 1IIIIIIiOil'ILlily 
1111(\ .. 1' thll AI,t consl.itntilll{ tho lIlulliC'ipnlit .. I' , .,.he pnylllolit is IIot /l,f\t,lI it.nIlR, hilt .. ne ill ~n lis· 
fllctim. (It' di.d'»'·L!H of " I "~II I ohliL!ntillll impn ... d by tl,ll AI t., onll ill "I'd .. ,' til roliol'o IliA !," .I'<'t' 
£1'011' the t'oll"eqnellcPs whi"h wOIII,1 OllsnA ill CR ... IIf his com mi 'LillK dflrllulb, 1111'1 i., Iherefore, 
1I0t oue witl'"nL" CIIIISiolol'IILioll," (I. L , 11 . 12 BOlli. 103, In "8 J(amch i Mnnicil'flWy.) 

Receipts pII.Bsl1d by municipl'lifl • on "COOlll1t IIf honso tnle, C .8es, &1'" fol' llms rxcoon. 
illll Rs, 20 a,'e IIOt exompt fl'om atR.mp dllty, Rut R.lthollgll pl'().ecll tioIl8 might he iURtitllted 
nglLinRt the ofi'endil1j!' bo<1ie801' t1leir al{ellts rOl' contrav .... ing the 11\111)1 Act, Gov 1'1I111E'lIt 
('""not legnll.v enfc>rI'e n. cla.im agniu.t lilly of the them fnr the 108s or I'evenne occasioned by 
their illfrllctions of the Ia.w, (G, R. 17:::1 of 19 ~lllrch I 7, Itev, Del") 

CHAPTER IX.-MuNTOLPAL POWERS AND OFFENOES. 

(1) POH'e)'s ill )'es]>ect flf St,·eef". 

90. (I) It sllall he lawful for t.he municipn1it.y to 2JlIY out 
'P ° \V e r \'egll.rdillg and make lIew publio st,reets, and to construct 

streets, &c, tunl'lels and othp,r wOI'ks Rnhs'diary to the 

samf'"and to widen, Opf'l1. nlltr~e, or otl, rwis illlpl'ove ~,ny such 
strehts, and to tum, divert, discontint e. or 3stop np any s\1ch 
stref'tR, alld, subject, t.o the provisions of I'wb-s(-'ctinll (2) of sec. 40, 
t.o 4sell1llly such land, theretoforf' uRed or acquired by the munici
pality for the pm pose:;; of sneh stredR, :IS rnA,y 1I0t be required foJ' 
any pnblic Rt ,re€)t ()l' for any oLhel' purposes of this A.ct. 

(2) III laying out or mAking', or ill turning, divertillg, widen .. 

jllg, opening, enlarging, or olheJ'wise improvillg any pnlllic st,l'eet, 

in addition to the land requiJ'ed for. the ca.rri~ge-way and foot-ways 

and drains thpreof, tire municipality may 5p'lrchase t,ha Innd 

nf'CeR~nry for I,he hon e alld builclings to form the said treet" 

and, nbject to th e provisions contained in sub-section (2) of 

section .. 1:0, may 6sell and dispose of the same in p rpet,uit,y or on 

leAse for n. term of ypars, with RUCIr Rtipulations aR to the ClASS 

Hlld desCI'iption of houses or bllildillg's t() be erected tllereOll as 

thp] mAy tllillk fit·, 



(3) When the mnnieil'Ah y conFlider thAt in any stl'pet, not 
'P t .. ' heing a public stref't, or ill IIny pnrt of Fluch 

IIwel" 0 re ... 1l1l'f1 l'I'. •• I d' . .. 
pnir of .r,reer~, stl'e'et" within the HlUlIlClpa Ist,),lCt, It 181leCeFl-
sary for the public Ij~alt.b, cOllvenit'n~~ or flaft>ty that any wOI·k 
should be done for the levelling, paving, metallillg, flagging', chan
nellillg, drailling, lig-Jltillg or cleaning tllereof, the municipality 
may by Wl'ittplI notice require Ule 8re8pective oWllers of the lands 
01' huildings fronting, Adjoining or abutting upon such strpet or 
part thereof, to cnrry out sncll wOl'k in a .mallner and within a 
time to be specified in such notice. 

(4) Aftel' sncll work has heen carried out, by such owner3 or, 
'and to ilPclare Buch as provi(le(l in section 156, by the municipality 

stl'eets puLlic. at the expen, e of uuch owners, the st,reet, or 
pR,rt thereof in wllich snch work has been dOlle Irlny, alld on t.he 
joint requisition of a majoril,y of the said oWllers shall, be declared 
by a public notice, put up therein by the mUllicipality, to be flo 

public street. 

(5) A municipality may, at any. time, by not.ice fixed up in 

IOPower to del'lare 
al.Y IIt.'eet a pnblio 
stJ-eet .ubj"Ct to objec. 
tions by the OWller!. 

any treet or part of a street not maintainable 
by the municipality, give intimiltioll of their 
illt.ention to decla.re the same a public street, 
and ulllegs witldn olle month next after uch 

tice has bee II so put up, the owner or the majority of S vHrlll 
ers of such street 01' such part of 11 street, lodgE's or lodge 

,iOIlS thel'eto at ti,e municipal o~ce, the munieipality may, 
by n ice in wl'iLing put up in snch stl'eet, or such part" dec1a e 
the same to be a public street. 

1 Origin of section.-Sub.section (l) is re.enRcted from clau8e 1 of seo. 28 of the old 
Act of 1873, wiLh 80me slight vel'hlll alrerlltio.IS. 

l'l,e Mac1rfts A"t, spc, 188; the Pnlljllb Act, sec. 86; and the Born, C ity Act, sec, 289 (2) 
and 291 (a), COlltllin silllilftl' provisions. 

Street-Public s/reet.-For dafillitioll see seo, 3 (12) nnd (13). 

RaiLtva'l/ m(l'l/ be cOlls/r"e/ell flC"OS 8 public ~tI'eet without pe.rmissi()II of In.miril'"Zitll .-The 
GI'eat I"dillll Pe"iIlHl1h~ RailwllY, ill COllst,. nctillg 1\ lille of I,.~il\vlly known liS the HarLuur 
Brllnch RailwlLy in the Island "f BO.llbIlY, laid ,loWIi the lineA of rnils ill a levtol. r ·ros"in~ ''''roslI 
ft pllblic strpet kllown us S.,wri·Koliwad" Roao, vested ill the Mnlli.lipHI Corp".,ftLi,)D of BomhAy 
1I111lel' I16cli,)n 2 9 of the City uf Domhay,Mnlliciplll Act., wirhont per .... ission g"aIiLed by the 
MII"icil'"I OOl'1' ''l'al'io". '1'Ioe lIIlIlIici"al CorporllLioll sned to obt .. ill "rleulft.'atioll that the 
ll"ilwMy Oomplllly cOlild lI ot l""fully mninlnill .,1,1';" lin,'s of I' ilwllY ""r08R tloA .rreet In qnes. 
tioll witboGt eithe.' oblailling I'lIrll,i.sioll g'l'ftlited by lloe Corpor,dion nlld continlled by the 
Go.'t'rnmenL ull lif'r seetioll 293 of Ihtl Cil,y of llolllloay lIIuni..iPlIl Act or acquiring the lund 
required Cor the level,ul'(lHSilig IInder the lalld Acqllis ition Act, 1894. 

H~l.c tll/,t the Atnt,ntOl'Y nut.l.nrity unel"r 8ec. 7 IIf Ihe IIiOill11 RRilwnys Act w:\a e.t"b. 
Ii.lted aud Ihat tloe IIpplioll t;OIl of s .. o, 29:1 of tloli Oity of BnollhllY JI{nll;':ip"l Aor, W!l8 exclu.11I!i 
by the wOld." lIotwi"I,'a"dill~ IUlYLhill~ in any otlool' ell .. ctll.ellt for the time being in force" 
ill the fi"lt·lllelitiolled se"1 iOIl. 

Bel./, C"rthel', r,IIIIt ",I.pre II rllilwny ('oml'aIlY wisheil to Iny 1\ line of rllilwlly upon alld 
aeros. a street it WAR lIeither IIeceaslI.'y 110" Rl'pl'ol.riftte to pl'oceed under the Land A'·qlliBi. 
tion Aot for the RNjniaition of the lalln, beCftUIO iC d.e Goverument nnder 880.7 of the Aut 
",ere to dil'ect the Colleotor to tAke 01'l1el' 101' the poqui.itiOIl of the land he would IIJllke biB 



(CHAP. IX.-Ne", l)Ubiic dred8- "ec. 90.) 261 

aw,nd ant! tAke POllllell8ion lind the I"nd wllnlo .hen Vt'~t, ahoolnlely in GO\'ernme"t for the 
"HilwIlY comp""y ,. e .. f"nm io ... n,"I,r"'lt'es ,,"iI W(l1I1<I th.,,, cea.e to Ioe " I'0r. iOIl of .1". ~to e .. t And 
tl.e rlOilwny ('ump"'"y wonht I,t! ullllbt.. t01lxt'rci86 tbe powel' givell to it of eOllatclI"lillg the 
railwnY8 "l'"n all.1 I\Or,,811 ti,e" st"6e!," 

Held, f"rU.e'·, Li.llt the eft",'I, of RPC, ~89 of Iha Cily of BOlllbAY MUllicil'l\1 ct \. "tillg 
all robli" street., I'" Vl'II.ell'S, stones Hnt! other mllleri"l. ill tile Corl''''''''l iOlllwd uno,·.· tile cou"'ol 
of th" C(}mmis€ioll~r WIIS ollly to v .. st in ","t bor1.Q .nch !'r .. pp, ty nR WIIS lie 'es IIry for Ihe ('011. 
trol, prott-otion .I.IHI m .. i"lenance "f 'he .trp~~ liS a hi!(!1\ lIy for pnblio n8e, (R. I. p, Urliltt"all 
Comp"'IY v. Mtmirip"L OOl1lOml;OIl lof IIle City oJ Bombay (1913) S Bom, 566; 23 Ind, CIIS, 
765, 16 Bom. J,. H. 1O~) 11 

2 L a.)' out a nd Ulake new public str eets .-- pe s~c. 4 (I) (0) which I'rO\'itles f"I' 
hy,IIIw8 fo.· the pl'Ol'er IlIyinIC Io"t IIlId \o"ati.)11 of pt'A .. t~ ; sec. 54 (I) (i) makes it,," oltligntOl'Y 
dllty to 10 constrllct, "Itc.· I\"d IlIRilltllill !".blio st,reet.," I\l1d Ree. 56 (u) Hlak 8 it iliscre,iollol 
to provide fllnds for 01 layillg out nelv puhlic tt'eets IIlId Aoquil'ing the 100 lid fOr tloM, pnrpo e." 

Oivil 001),,'18 Cll1l111Jt "es/rllill acq'lisitio1l font"idellillg st,·eel. -A. Civil C"IlI'1 hllB 110 j",'i~dit,. 
tiOll to elltPl'tnill II snit, fol' .11. injllnc~i,," to rp~traill n. mllniciplllit,y from 01.''111 i"; II 11, ,Io .. oogh 
Governnlent, IL piec'e of land fol' wide"ing IL s~l'eet wily. 2 11 .. 111, L, I . 395, Ho,eo! seo. 41. 

3 " stop u p s u ch S tl·e et." -'J'loe Bnll •. City Act" ~E'O. 2 9 (3), prnvi'!es ,hilt At !ea.t 
olle I',ollth befllrll tloiR ('nil he dOlle, a 1I0tice is put lip »'IId obj "tiOll~ l't!I'eive(\ I\u<l c·onHiderl'd. 
Seo, 290 p"ol'icips thllt tho lalld of sllch pennl\lIelltiy "Iosed ~trt!et III"y be disposed o[ 118 IIInd 
vestillg ill tbe 111Ilnicip"lH.y . . 

1'eml'ol'(11'!1 clo,i'llg of a 8/1'eet,-Tbe Aot does IIot "rpeal' to pl'ovicia [or this, 

'rhe P"nj"b Act, seo. 36, gives power to t,empornL"ily close n publio street for repair's, 
oonstruction of sewers, &c., 01' Any ol,her public purposes, 

. The :Madl'!l8 Act, seo. 159 al!l1s thnt tl.e S~l'eet IlIUSt be 01 re,opelled witll 1111 rensollable 
speed," 

See seo, Slg of U.e nom, City Act which pl'lIviilE's for wholly or pllrtially cloting or a 
stl'eet for t. .. "ffio, I\lId setting lip of a notice A,lId of h"l's, chnins, &0. 

4 II Sell a.ll)' s ucll la.lld ."-~ee Pa.rL II. AppelHlix B as t,o rules Alld ord,lrA finder the 
Lalld Acqllisition Act for the I'u"poses for whioh slleh sl1l"s Ca.1I be m'lde, p"ra. 15 (7). 

See not,e 12 to sRctinn 50 liS to rig-hts of 3nl persous ill publio st.· IItS, &0, 

'Power tn sellllll'G lin IOllge)' "e(luire,l /o"l'!£blic st"eet.-(Opini!ll1 of the Advocate.Gllnerlll 
JnllUl\ry 1908.) "The raut \.hat ,.he street hilS been need hy the publio ip 110 rea80n for 
preventillg th .. exereise hy the ,"t1llioipllli.y I)f allY power A'iven them loy 1.\.11 DislI'iot 1\III,oIoiplLl 
Act of disclllltilluillg .he Sl,rpet ,,,,d solling the 10011.1. If the mlllliciptliity l,av6 Ihe rowel' 
oll\imed by them the legislntive authority oOllfone" IIpon thell. overridc;H the l'igh's of the 
publio. 

I thillk they hnve the powe., olll.imeil hecanse in my opinion t,I,e wor.IR of seetion 90 (1) 
whil'h succc;ed the WIII'OB "a,"i to sell to hH ve referellce to "any I'ulollo etrlleL" IIlId are 1I0t 
oOlllineci til "lIew pnblic stroel8," 

'rhe La",,,,1 Remelllbrllncer Aays tlois is all Ilcoo.·cj with Ihe opillion expl·e.Aed ill 0, R. 447 
of 28 JR.J1u>ory 1903. It i. cleR!, thnt 1\ lIInllicif,,,lity I.ns pmver to sell, BlIloj~c" to the ()omll.is. 
aioller's SIlUl'till", any I .. lld. which is part of pnlolil' street" prm' ide(1 it is 110 101l1re,' requi.er! for 
use I\S Il puhlic street or fOl' ally uthpr pUI'IlII"CS of tho A"t. 'l'hi~ is 110t illColI.iA'aut with 
G. n. 7119 or 2t Decemhel' 1905 (IIOtt'r! section 110) which refel's ollly to OIIse8 whenl the 
p ublio street is to "eJlluin ve~tet! i ll lite ''''tnici,'ulity " 8 8uo·h. 

This Sllu·sect i,," gives 110 power LO lel/BP, but ollly to seLt. (.G. It, 3461 of 11 )foy 1908, 
Gen, Dep.) 

1oh,niripali1y bMWa, to ",,,I.e P'Wre)' T"ov'siol' JOI' acce ••. -" Bellg." Act, seetioll 3~, 
empowe.·s .. Illulliciplliity to 1'1I1',·IIII8e III' tl\ke on len~e allY l"IId fo.· the P"I'POSI'S IIf this Act, 
Bud to sell, leL, exdllll'ge, or o~hl!l'wise dispose of .LIlY lalld ,,,,t reqllired for suoh !'!.r!lOleH," 

It WHS h"ld IhHt tl,is provi.in" fo.· the slIle of I"nd Illn~t I,e helti to be 8ubjeot to any 
(luhlin 0" I'rivllte rilrbtM which ",ay .. xiSL witlo ref,(llI',1 '." the l>oo.d ill queAtillll,. }'lIr inAtnn':e 

• t he Co",miAsi"nero< wonld IIIIv" no POW"I' to 8,,11 " publIC 1'01((1 lind th"l'euy deprive the publlo 
of .their "iglot or wily <ovel' it. 

"'Vhile cedaill lall(1 lorllllld pAI·t of 1\ cert.Hin pllbli,' thol'Ol1l£loll\r", F hnd illlmetiiale 
aC'celB tQ AIICh thol'lI',gl.flll'e Rlld tl.e IIAe of 00 oprlol,in ilrllin. Th.., 111 IIl1ioiplll CrmmitlO'tl8uld 8ul'h 
Ia.lld to H, alit! ,'olleb'o('ted 1\ lIew.looroughf8I'p. M II eol ,,",1 occllpi.eti sllt'h 10.11,1 ~o 0.1 to 
obstruct F's ACI'88S to the new lhC'rougl.fale alld 1,Is use of tIle drain. F, th81'efore, slled 
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Ilim to ""'Ab1i~h a rilll,t of IICCOS- to the new thorunllJornre ovpr AIICh IBnrl "nrl ~ ril!ht, to the 
liRe of Bllch c'h-Bill. H~~ol. MInt I",villll ~lIl1'ere,1 "pechtl dumBl!e rl'Om M'A B .. t", F had a rilll,t of 
a .. tioll "Ilain~t hilll Blld Ihllt 81wh I'il!h,. w"a IIC.t, .. fffwte,1 lIy thfl circIIIIIMI,",Cp& th"t ?If hAd 
IIc'luireri hi" tir.le to the I,,"d frc'lII ti, .. Mllllil.'ipul CClllllllitt,ee, illBsmllol, as rhe MllllicipRI 
COlllmittee c"ulcl liCIt I,"ve dealt wit.!, t.he 01,1 IhorOIlIl"I""l'e to t.he "!,ooi,,l j"jlll'Y of F, Ancl, hAd 
ir, ol"s"d the MamA, wOllld ltltva bcell "ound h. PI")\lrlA n.tleqll"tllly fOI' hiM HcoeSR to tioA new 
tlool'ollgl,f".e ftnd fur lois rll'"inllge." (li'lIza£ Huh v. M(Lha CIoa.III ttllIi II 'HIther. 1. 1,. R., 1 All. 
557.) 

COllviction fo,' I'Cm01J;'lg ob~b'!lctioll to arce.8 bf/n.-" A municipllTity I,"villg' n .. qnired 
unitel' Aot X of 18iO, ,'el'tllill pi"oeA of IlIlId , 01103 nf whiuh bplnllll"d tn tho fftr,lopr of the no· 
ol1l1 .. d, 8I1hoOl1I1""tly ,""me r'o the OOIl('III,ioll tlmt thl! r"Rd, for wirl l' lIinl! wld,·h t.he IAnl1 hRd 
beell acql1ired. Wa. wiele elloll!!I, alld IIccol'itillj!ly ,'o"olvpd tn sell i t, 811d wir h thAt view 1'111'. 
ricndecl';t. wit!o n.fter.!'n.'._, tl,"'r~by pmctiealiy I'ftrt'ing nil rOllsollftl,le aeotl_s, to the prcmiscs 
of r.Ioe aC'onsed fl'OlII rloe p"loti,' rOM. Fm' removillg rid, h" .... il"llnf', nC'OllS"d was oOllvicre,1 by 
" M,,!(i.trlltH ,,"de,· seo. 434 of the Illtlilln P .··111.1 Cneil', IIIld filll!n ltR. 20, Itllli S~II I'II0e.l, in de. 
fault, to IInll .. ri'{1I ,i",,,l,, illlp";OOIlTll6I1t. r",· I.\v nr y nllyS. Hv1d, r"vIII·.i, ,)! tIle ('onvicLion nn.1 
Hell'ellce, th"t 118 1.1,(1 lIIi.,·hillVOUM in relit de_cl'il,ell in "ec·. 4,25 IIf ,he I, oliall P~IIILI Coda WIlS 

IfO~ fOlln'; bv rhe t"yif!g" Mnl!i.trntA, "lid COllin n" t reR,"Ollhbly b" i"f~"Te,l fl'olll tl'e e"idelwe by 
'ha Hi!!,h COlll·t, IIlId itS, Iflol'Ilovel', tl'e Roc'lIs",1 n!,peal'ell to hAre t.hongl,l. hA WII_ .im!,ly 
fth:oting" lIf1iSflllOP, thp cOllviotiCln WAS b:o,(I. /(;"(1 v. Ul.".el , 6 B. "lid 0. , 566, reren 'ad 10 
(IlIIp. v. Abdul Aziz Nazil'",lin , BOlli . H. 0 Crim, Hulillg No. 10 of 1895 ) 

5 Pnrcltase of lalld.- Sub·seo. (2) is a. re. enactment of clanse 2, aec. 2 , of the old 
Aot oC 1873. 

Seo. A5 of rbe Palljab Aoto, alld sec. 158 (2) of the M'\llras Aot oontllin similal" pl"ovi. 
sionA; ape also the Born. City Aut, ·sec. 296, 

Soe spc. 56 (a) whit·h en'pCI\vf'I"S mUllicipalities to provide fl11f(l& fill" I~ying ont ' new 
public streets "lid pnl'chllBillg the lalld, &0. 

The f1om. City Act "Iso provirles (01' the mnoricipality agreeing with a prJl'BOII to ma,ke 
a llew poob)ic street partly or wholly Itt lois expellse. 

Tl,iR auh.seoion should have the follllwing lllll'!,!;inal r:ote " Purohase of LAnd fer publio 
streets." 

See Part II, Appelldix BLond Al'qni_itioll RnleM, &0. It is illega l fill' n mUllioipnlity to 
invest tloe ll1unioip'" fUlid in the p"rolonse of hOllse sites with a view to ~pecul"ti\'11 pl"Ilfits ou 
re·sIIle. 

The ptl.l"cloa~e of the blLi£dingB on ti, e lalla. to l 'e acqllired is not 'expl'essly stAt:Pd, hut 
mAy be IIs811111ec1 La have liePIi int.ended. The ~orl'esp,,"din!\" seotion of t he BOlll. Cit.y Aot, 
seo. 296 Stlltes "alit! the Iouildillgs, if ally , atan,lillg IIpon sHeh III,lId." 

6 Sale and lease of Ian d.- See note 4 n8 to 8ales. 

The BOIl1. Ciry Act., seo, 296 (c), pl'ovides for the "Iell~o. R~lo 01' other wi e diApcslII of 
any lond 01' blbil<UII(I" Sli p ',rohllseci ft8 "fo,'es"id; and t.i,e ("oncl itiollA of conveyallce ar'e "AS 
to remClvlI1 of the existi"g IlIIildi"Il, Lbo c1est:I'iptioll of tl,e n"w buil,ii1 g to he erectlld, the 
period within which s"ch lI aw buildillg sl",1I be conll'letecl alld other ;u(:h maLre rs." 

7 Bepah· of streets.- Tioi. a"d ,.he RncoeedillA" R"b·Reetiolls Ill'C take" fl'ol1l 38 anrl 39 
Vio. C. 50, seCij. ] 50 alld 152; IIlso 53 :n1l1 54 Vio. C. 59, sec. 41. See nllLe 4 to seo. 99. 

'I'hese provisinns lire i"toorded to clelll" "l' {oro vel' l loe ~ douht as to r.he powers of ft 
TlIlllliciplllit.l' to .. ,,,[orce (·Ie'llliiness lind snnitatioll ill 'l'ol~ ' "lid OOllrts. If I,he ow,ie"~ ,,"nnot, 
or will 1I0t, c'olObiua to do the wOI'k, tha .lIuni,·ip"lity will cl" it for' t.hem, •• nd when the work 
has been clolle, t he II'Inllieip,d it.,· mny decilue the street a publio Rt r'eet. 

SlIb-seo (3) follows Rec. 305 of t.he Bom. CiI.y Aot, seo, 248, of ~ra.i1l"11s Act I of 1884, 
0.1111 seo. 162 IIf Mlldr'''8 Aot IV uf I~ +, witl, this illlf'('l"Lllnt cli.tillotioll l,olVeve r', Il'at this 
81110. 'IlCr.iUII "p!,lies to " ""Y Kh· .. et, IIot h .. in'! " publill stl'e t, in wi ich the ",w"iclp" Uly c"lts;,le,' 
it is "eees.a,'?! f m' the public IICII!th, ~ · c., thHt ftlty work shollid 101 d .. lle," wht'r'''''8 r,he Aots 
qllltLed ralolte to 1111 '!I I'ri VII te street •. 1'. OViRioll fill' this is 100wIlver Illllole the sub.sec. (5). 

Respective" owners of the lands or bnildings, &c." - rll ol,e Bllm. Cit.), Act 
s. 308 Lhe o.II!·o_pollding word. I\re" OIVll a l'" of ,.h" s"v"I',,1 pr"""isas," &c. , 

The owner (If It I"r~e plot cf lan,l Bllb·divid .. d it illto n 'IIUUtl,AI' of Iollildiui'{ _itplI wliic·h 
hA ftrl ""'llfl,1 ell' pither sicie of Il poivnte str'elit which w,," projo·oteJ to rllll thrnullh tt~e plot. 
'l'loose \lIlildinl!: sitps wer'e l .. t to l .. s~ees (of whom the "PI'IiOllllt WIIS olla) rOl' a pal'iud of t.Ioio,ty 
ye1l1'8; at Lhe eud o[ the perind rhe le_spe WIIS to remove tho \IlIiI,ling (lut lip by him nnleAH the 
le •• or pllrohfl8l'd it. Undel' the term~ of t.l,e lonse the los"ee was to ootrtdbnle rateebly to the 
expellses of m~king, repairing, etc., all wnyll, 1"0a(ls, etc. The Rpplicant Will one of those 
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lesRees. He I",ilt. 1\ h"11 e U"OIl 011" "' .hnRII ,it"R, I\nlt ler it to tPIIAllt '1'0111 wltom Ite rt'CPivpd 
rf'II'. Tit., MUltic'ip"I C;Olllllli"sioller of 8 .. mlt.,y i-sII .. dl\ lIutic ... t.n Ih"ILI'I'Ii('''"I., UIICIA" Sel'linll 
300 IIr II, ,, City or 1I0Il,hA.,v ACI, "Rllilllt' "1'011 hill, r" level. mer "I. c\r:<ill Clltrl light Iho l'ublic 
~tr'l'et ill f,ont "f hi buildillg. 'l'h" nrplic"nt ftti leri ttl cO"'I'I." with Il,e ,,"I ice, roo' whic·1t h 
WRR pI· ... p.·llIed "'"\11" lIe,·I.ioll 471 of the Aot.. A., co"teucled Ulllt, I, e Wl\~ 1101. tho oWlwr IIf the 
JI"AllliRe& withill t,loe m~"r,;r,g of '"ctiou 305 of the Act. 'floe lIIlIgi trate Ol'llr ruluc\ the oou· 
lention lind ",,"vic·ted him . 

Held , c""fil'millg tile ~fIIgi.ll'nt"·s (\I'il .. r. tI.nl. tl,e me" OWII r of ll'A lall(1 who hn.1 I .. t it. 
out und .. r H huilclillg ~ch~rne to" blliidilllt' p"r'pOSf'S WAS 11111. r,he " w",,,' of tha pl'C'perty. ber·IIu.e 
thll pr"perty cOllt .. m,.llIled hy e.!liooo 305 n .. ce ... nrily pmhl'RCe ~ bllildilllZ., whether' or'pcled or 
to he el'ected ;A.lld the le~i8111lu"e re):'nl'c1erl llim AS the owner of l it e prelloises who IlIlci tlte right 
to receive relit in f3spect of th"t I'ropel·ty. 

Tioe word " prettois .. s II OUc'ltl'ring ioo sAction 305 of I.he Aot mu.t be )lr sumed tu hA.ve 
.heen use,l I.y the Ipl!iRlfl.ture ill its Ieit''' I sbllAe, "" I'ef~ .... iotl! to tl,o p"rtic' uIRI' kinrl of I'rllperty 
which forlll8 the su i.ject·lIIlI.,te .. of tbe 1l1',tIlp of immpdiately prpce- rlillg ~ectiolls of the Aot. 
'1'I,:\t ICroup (se(' t ioot8 3112- 307) h ,,~ "ef,'ren"" to street. mRoie for rhe URe of buildilllCA (II' huil. 
dillll sites. 'l'h" d •• millllnr, ide" rultnill!! tlorougl. the sectiolls 1l02 - 304 is rbllt of blliidill1t'8 
eidler er"'ded or prcli"cLerl. 'l'lul.t ie 1,ltfI kiood "f p"ol'Pl'ty deilit WiLh ill what has gOlle beful'e 
sectioll 3"5; /lnd therefore Lhllt is its •. ",·~1Itiij.a." 

HoiN A. p,·im" .. y nIl .. of illt'JI'!,relatioll tlmt " wo.'cl havillg a popull1r l1l.lfluiotg ongln to ho 
COllstrued ill l,hRt sellse. QII ! "x', eptioll to .Ioat I'llie is thllt, tllli eRS th ro is sOliletloinl! 10 thl! 
unutrury ill !.he COlltpxt, words OrkllOWII legOll i III port are to be consioiored RS hll.viull b .. en ll.ed 
in their I ,,1,,';011.1 slllIse, wh"re tl.e hLIV hilS II.Ltacherl t.h"t se oose I ... tloem, (P;mperrlt· \'. Rallt. 
clumdm BltaRka" M""tl'i, (1910) 34 Bom . 593; (1910) III BOlli , L. R e p. 669 ; 7 rotc! . 0 .. 8.935,) 

9 Declaration of public street,-'l'i,is gUI" Heclioll fnl1mvs Rec. 163 of I.lo e ?of"nr" 
Aot .. SI'O, 249 of tlr" Mlldr,," Act, I of j 4, A.lld sec. 300 o[ t.he BOllI. OiLy Aot, wit.h the differ. 
ellce pOlotred Ollt. ill 1I0te . Ulldel' I,lot! Mllch'lIs Act, " privatI' Rt"eet III", I.e dec l"re.1 " pnblic 
8treet only "Oil tlte requisi tioll of tIJ " owner'A." Ullcle r' lit o. ilOilo. CiLy Aol, A. poivllte street 
shllli he clec·lllred II I'nl,lic sr,rel't 011 ~.\(' It I·eq nisition . And mlly he withllllt sue lo "(>q uidition 
" 1I"lesR WiLhill 0" .. mOlld, lIfter tloe 1I0t.ioe of intentioll to declare, LIl'l oWllcr of tue 8Lrcet 
or tlill gl'Cmtt'r !,>l.'t th.el'enf shall, b,v lIoliee in wdtirog, oltject." 

'l'I,"s tlte pr'PSllllt Act, goeR fllr t he" ill M.nt any privllte st.·eet nlf. y I'e deoh,re.l .\ plll,liu 
street even nglliltst 1.1." wi shes of the owners thal'pof "I'"viel~d it is n SI.I'eel. ill ",I,ieh the 
lllnl!it-ipniity unIlAiel.,,· thA.t it i. nel'('s",u'y for tlte pnl'liu h .n ltl, . 00111 " roi ,".oe, 01' ~nf"l,y thlLt 
r"PA.il'l' 81.onltl he tlolle, "lid f'll'thll " hl'A mllllicil',tlil,y mlly ellforcti tlte repair 'S lit the (l'xl'enbe 
or tl .t! oWller bQfore rl eolarill~ it a pllulio SHeet. 

H Ihe s treet i 1I0r. sllch It st.'cet, I;hon Lite mUlliciplllity C'n.nnot eitl,er hll.vfl it repRir .. d, 
&c. , lit tlte oWII6r's or iLs ow n I'xl'ense, 1101' CIlII deol"re it a puhlic street, if Lite nwjlll'ity of 
tlte owne.'. oltje,·t. 

" M(ljlll'ily of SlIoch OIVne/,B."-'l'hll Bom. Oir,y Act sayA (I npoll the I' .. qnest of t he ownPr 
01' nf n.lly "f the OWII"r" of R'l"l •• tl·eet" llroel leaveH it opelO to IU,y nWlI llr lit' oWller of g .' .. ulet' 
p".·t to pl'.nem. tl,e A.c·qui si lioll hy IIlA.ki"1l A. wrir 1,,11 ol'j (ltioll . The ~1t.drus Ac 811y "011 tl.o 
requisitioll of tl'e ownel's," ILI'JlIII 'erol.ly req lliring the reqllisi Lioll tu I'e uoo,,"irro0I18 

Privllfe 8L,'eeltchen !lilly becoIILH a public 8treeL.-'l' lte llIurdciplLlitie .. iS811 cd II. ""tice 10 
IICCU d til level, !'A.ve &0 Ide f:wivate _treel" nl.d 011 nOllcllnrplill'H'~ hM was "rosecut"il bUL 1,I,e 
MlLlt'i .. trHte Acqllitl,,,d hilll 011 the /CI'Olllld that as tloe pllblio hOld IIcqnirl'Cl A. rillitt of wny ovel' 
tloe _tl'eet it WII~ no, IOlllt'Pl' II r,rivat .. ~Lreer, nll,l Ille notice WII S 1101. a valiacl Oro II . Held tbllt 
unrie. ' tloe speciul provisiOIl" of sec', 416 of Lhe C"lc-uttH. A .. t (liS to 81 , . '~et" ill bl/steeb) the ~rrect 
did IIOt o .. nse to be a I'rivllt.. strel't ; also .h .. t ill order 10 crollt,e a l'nbliu rigl,t of \\'I\y there lI.n~t 
be" cl"dicatioll by the oW ller . ('1'110 Oorpo"atipn of Oalcutta v. B"emutty M. Devi, (1913) 17 
C. W, N. 1250). 

Sf"eet PfII,tlYl'l£blic and par lly 711·jvllfe.-Sec. 307 of tIJe Bom. City At.·t luovideH tlol1t. 
for Llle pltrp"~(\ of IIIo·seo. (3) (-J-) ,".d (5' o[ tltis sec, 90, if n po, tioll ouly of Ii street i. 1\ 

pllulic strect, 1,I,e utbe. ' POot";OIII may I'e cle.",.ed to be" I'dvute streeL, 

"SII.I,1l be clerlared a 1111blic gr.·ept ",-The mnllicip"lity Imve 11 0 option, BAllO" ullder tl.ia 
Act tlte oWller of II pl'i 'aiA\ lIto'eer, wh .. Wl\lIts tn b" I'eli .. v"d of the linltility to l'~I'"ir &",' the 
stl'eet I,as ,,"ly to "eKI .. ,·t it 80 118 to fOI'('11 tlte rnulli"il'"lil.y to tllke IICI.ioll "oo(Jer Il,il 8!lb · 

leI·rion. III ElIllh,,,rl it' A. pl'ivHt" COWIII", wishe8 10 cl ... licnte Ihe "ORrl til Ihe puhlic tlois CHII 1>e 
refnRed h,v 1.lle !,ublic "nthority ollly on I.loe g""nnd LltllL rite ,·c lfl.d is 1I0t of 811 ffid"nt utilily to 
jllstify itH b .. ill/!' k"I'L ill repHir lit tlte pnulie expellse. (Sec, 23 ni~l.wA.Y& Aot, 1835.) 

10 Private.treets declared public -Uroder t,ld. "uh.sec,tillll, HII." pdVkte st'eeL 
lilly \,e ileolared a I'ultlie "treet. if 110 ohjeotico" is longed, W:I hout goiu\.( tlol'otrgh the pl'slimi. 

IIIU'Y of first requiring suoh street to \)e repaired by the o~ ner or by tltil muuicipalit;y at t.he 
expense of the oWllers. 



Th ..... ill'IIl A('t pro'id ... thnt. "1 Rj{I'8emallt "with ti,,, perooll or rer'ODB ill whom tha 
pl'llperty in IIny St.reet is \'a t,nt" it mlly ha takell IIVel' by the lIlulli"ip"lity, 

.. Jllljrwit/l of ~e"el'"l o.rn".. " ,-Under ti,e Mild"", Aot, the """)limoN, COIiR/lllt of the 
OWlleI'II iA e.~entilll (BOO" IInte 11) ; u"Iler 1.lotl )lom, City Act., the ohj"olillll of .. I,h .. OWllf'tr or 
BD,'h .tr .... t or IIf rh .. gl't'l\t"r pl\rt tl,el'dnf" is rat .. 1 10 tho ""qlli@itilln (""e nnte 10), U"oJi", 
thi" IInlt,IoB"rinll, ir the mRjor IInll,bAr of IIwnBra uhj r>ct, the MtI'""t "",",ot be I\cqair-..rt eyeR 
tltOIlIl'I, laoh ml\jority m"y nnt he IIWII,H'B or I he gre:otel' "art of the stl'eet. 'the prol'isionl of 
the BOlli, City Act on I,hi. 1'0inl, seelll more I'quitllble, 

91. (1) Every person intending to layout or make any new 

'New stleets, 
street, shall give notice in writing thereof t.o 
the municillalit.y, and shall furnish .plans and 

sectiolls sllOwing t,]'e intended level, means of dr1linage, direction 
and willih of "uch stl'eet. if requiren by the munioipality to do so, 
IItld the level, mpallS of drHinage, dir('cr.ion HIH} widt.h of every 
such street shall be fixeel or approved by t?e municipality. 

Power r:f mil lIici I'alit.y (2) B..,fore passing orders uncleI' slIb-sec. (I), 
to paa OJ'del's, the municipality may eith~r issue, 

(It) n provisional orner oirecting that" for a pf'riod therein 
specified, which shall not be longer than one month from the 
date of s\lch order, the intended work shall not be proceeded 
with, or 

(b) a demand for fnrther particulars. 

(3) If 

(II) within one monih from the receipt of the notice given 
"Rhrht to pl'oceed in under sub-section (1), the municipality have 

oertHin cneel, neither 

(i) passed orclers and servpd notice thereof eitllet' fixing or 
disHpproving the propofluls suhmit,ted under snb-sect,ion (I) with 
reR'ard to level, means of drainage, dil'ection and width of 
the street, nor ... 

(ii) under snb-section (2), issued any provisional order or 
demalld for fq.rther particulars, or if 

(II> the municipality, having issued such demano for, and 
having received, in accord,ance with the demand and with the 
by-laws in force in this behalf, such further particulars, have 
issIIPd no further orders within one month from the receipt of 
such particulars, l 

thAn the street may be laid out and made, in such manner as mlty 
have been specified in t.he notice, and as is not inconsistent with ' 
any provision of this Act or of any by-law for the time being in 
force thereunder. 
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(4) Whoever lAyS out, makps or builds upon any slIch strpet, 

Pellalty. 
either without g-iving the notioe rt>quired hy 
sub-spct,jon (1), or, exe'ept in socOt'dance wit.h the 

proviRions of Rub-section (3), withou t aWlliting, or otherwise than in 
8CCOI'dsnce with, the instructions issued by t.he mUllicipltlity, or in 
any mflnnel' contra,ry to the provisions of this Act or of any by
law in force thereunder, shall be pllnishf'd with fine which may 
extend to two hundered a.nd fifty r,llpef'S, and the municipalit.y 
may CAuse any stl'~et "0 laid out or made to be filter d, and lmy 
building erected ill such street contrary to t,heir direction to be 
altered or removed, and the expen e t,l,ereby incnrred shall be 
paid to them by the offendflr, and shall be recoverabl in the same 
manner as an amount claimed on account of any tax recoverable 
und~r Ohapter VlII. 

1 Origin of 118ction,--Suh.seo, (I) is A. I'e·enartmpnt of the fil'st pnl'i of seo, 29 or the 
old Aot DOIII, VI of ) 873, ,,,,i! oorl'e"polllis with seo, )61 (1) I\.lId (2) or tIle ]\fllill'a- Ad, alld 
Reo. 302 of the ROlllhay Oity Aot.; I;he furlller requil'es II I ~o," the heil!'ht and di"'ell~ioll~ of 
tI,e bllildillgs to loll preoted on eaoh side;" the h,tt,·,·, .. th .. height, IUlfl men llR of dl'ltinaJ!" of 
the builrlillg8 to ne ereot .. d Oil eaoh side." Seor,illll 294 p"nvid~s I\. II,initJIutJI width of oW f~at. 
for ca'Ti"!!,, traffio /)I' :!O feet for foot t"Rffio ollly, bot ill the vllryillg oonditioll! ot 1I10r1l8iji! 

IIIllnicipnlities, it was considered impl'llot. iuabla to fix .1IlY 8110h millilllr.m. 
Notir.e in wrifing.-A .. applioation 01' petition when p"es"uted to allY Mlllli('ipal COIl1. 

missioner \1l1de,' ally Act fill' the titlle bAillg ill fo,',·~ fol' the C,,"Rervn"oy "'. ill'p/'{lVe'"ellt of 
allY place, if thfl npplication or petition relat,es solely to suell "llus"i'vllnoy, 0" imp"ov"llIent, 
is lillble to a Court f"e stamp of one anlll> (Court Fees Act, 1870, 80ll eol1 l", H, Anicle 1 (It). 

Dy eec. 48 (8) by.IILWS lllA.y he Illade dete,'millillg the information and plllll8 to he 
required ullder Lhis "eutinn. 

2 Sub·section (3).-,£his is t,he last olaose of the old seo. 29 hut. Hs pl'o"i8j0I1~ have 
been verY !lon iclerably amplified. Unde" the Madras Aot, sec. 161 (3) "lld (4), the period 
is 2 mOllths, nnder the Dombay City Act, 30 dllys. • 

By.latu8 inforce.-See seo. 48 (8). 

91 A. (1) It shall be the duty of fwery municipality to 
The regular line of a prescribe R. line on each side of every public 

public street. street witllin the municipal district a l1e1 the 
municipality may from time t,o t,ime preacribe a fresh line in 
substitution for any liue so prescribed, or for allY part thereof: 

provided that-

Cit) at least. one month previous to prescribing such 1ine or 
such fl'f~sh line, as the cas a mHy be, the municipality shall give 
publir notice of t,he pl'oposal and they shall pnt up 2special 
notice thereof in the street 01' part of the street for which such 
line or sucb fresh 1ine is proposed to be prescribed, :md 

(b) the municipality sha11 consider Any written objection or 
suggestion in rf>gard to such proposal delivered at tlle office of 
the municipality wit.hin such time as they may specify in such 
public or special notice. 
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(2) 'J'he line for tIle time being so pl'escribed shaH be called 
, the regular line of the puhlic street.' 

(3) Exceptrun(~e,' the provisions of section 1 1;3, no person 
shall conRtruct, or without the pel'miRsinn at the mUTlicipality 
nnder Rection 96 reconRtrnct, any portion of any building within 
the regular line of the public street. 

, (4) Whoever contravenes tIle provisiolls of ub-section (3) 
shall be punished with fine which may exteild to one thousand 
rupees; and the mUllicip,ality may-

«t) direct t,hat the building be stopped, and 

(h) hy written notice l'equit'e such builrling Qt. portion thereof 
to be altered 01' demolished as they may deem necessary. 

Origin of sectioll.-'fhia i~ new' nnd W A.S ill ~ertJ'd by sec, 23 of the Ame ll<lillg Act 
of 1914 See the 130m. Oity Aot 1888 seo. 297 and the Madras Act of 1884 $, 1 <J, which cOlltain 
80mbwhat ~imiltu' provision., 

It was pro!>oBPd to add nftet' the wOl'ol "munioipali ty" illlille two, the WOI'M " wi th the 
appro.nl of tlu; CommissillllCI'" as 'it WRS feared chnt mnllioipalities wOltlolofteu not tnko a. 
suffioiently liberal view of the reqnil'elllsltts of che I'ubli(. and so the mUllieipality wOltld 
sulfer, • 

'l'he eleot Oommitt,ee in pruposillg t his seotion ~n.y :-

"9, It h'lS bpelt rnA.de the dllty of mUllicil'"lities to preAol'ibe the l'egulA.I' line of every 
pnhlio Rtl'eet, UlIlpss the ]ilia is IIl1tllOritlltively preso,ji,e<i, tlte riRk of e lloroach
ments on pllblio "t, I'~eIA will ('Olllillne nnabateilalld it will be diffioult to diR!,ose of oppliqALioll8 
fol' 1'lIiJdillg ill t,he vicinit.y (If publio stl'eet. Oil uuirol'm 0" 8Il,~ i sfa('tl) l'y pl'ill{Jiloies AI.holllrh 
by sedinll 297 (3) of t lt e Oity of 130lltilay Mllnil'ipMJ Aot, 1888, a Mllnioipld ' Commi -inner is 
E""pllwf'l'ed 1;0 pel'lIIit a perslln ill spec'illl ('il'tlIl1n.tA.llcPS to 00118t,l'I1<'t a por!.ioll of A. ullildillg 
witltin tlte "1' 11:111>\1' lille of a stree', we th illk it wllllid be bet,ter'o give 110 ~,lIlhority eve ll to 
UII" mnllioi!,alit)' to do so ill IlInfu8"il flllllti,·ipA.liti ... a, followillg iii this I'espect, oeetion 164 of 
ti,e MllolntR lJistri..t MlIlIicipA,IiI,ies Ad, 18b4, Cnses of hal'(l .. hip ell,1I \.)e avqideol by the 
POW 'l l' of tltA IIIlllli"ipality t,o PI"'s"rille It fresll lille ill Bllh"til,Utioll of a lille !,reviollMly 
prascrib.>il , If tlte munioipl1lity lII A.ke dc;fllnlt, in l)e,'fOl'lI1illg tJlis dllty , tIl A necessf1/'y lIotion 
'1111 ue taken by Government IIniler Reotioll 178 to enforce its pel'fol'mflnce." . 

2 Special llotice,-It WilS proposed in Conneil that t his al lol1l .1 be "sArved on the 
owner (if kllolVu) or 011 tlte occupier of every Itouse in tlte street," lmt ,bpiR was negatived . 

(2) J>owel' to l"pglliate buildin{.f!~, t~ c. 

92. (1) If any part of a building projects beyond 2the regu-
'SeHillg book projeot- Jar line of a public strt'et eir her a existi IIg 01' 

iog buildings, as det/ermined upon for tIle future, or beyolld 
the front of the building on either side thereof, the municivality 
m ... y,-

3(,,) if the projectillg part thereof ia a verftndah, step 01' some 
otbet· structure external to tire, main building, then at any 
time, or 

(h) if tbe projectillg part is not such ext-e."nal structure as 
aforesaid, then, whenever the greater portion of such builJing 
or whenever any material portion of sltoh projecting ,pa,rt has 
been takt-'n down or burned down or has fallen down, 
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requil'e by written llotice either thn.t th , part, or ROme port,ion of 
the part, projecting beyond the said J't·gnlar line 01' b YOlHl tbH 
said front of the adjoining- huilding on either side fhE'rpof, hall 
be rern<,>ved, or that such building when b illO' l'E'built hall b set 
back to or towllrd the said regular lin e or tile front of snch buil
ding. Alld the portion of !nnd add d to th trept by such setting 
back or removal shall thenceforth be deemed part of th public 
stl'eet and be veE led in the municipality. , 

(2) If any land, Dot vpsLed ill the municipali~y, whe~hpr op n 
'Acqnisitioll of Inud or enclosed, lies wit,hin t,ll e r g lllar line of a 

which i~ within the I'e- public street. and is 1lot occnpi d by n buildincr p;u h,r lllle of a street ,.. 
and open Ot· occ~pi"d other tll~lll a platform, veran lall, ' tep 01' otller 
only hy platfol'ms, &c. sneh external st\'ucture, the municipHlitl,Y nJtel' 
giving· the owner of the lalld not less t han fiftJeen clear days' 
writtell notice of their' intention, or if the land is vpsred in Iiis 
Majesty , thpn with the prernission in writing of the ColI c Oil, may 
ta.ke posses ion of the said land with itt! enclosing wall, hedge Ot' 

fence, if allY. alld, if necess;.'t,ry, clenr t.he same: alld the lalld so 
acquired, shall thenceforward be deemed a part of the public 
street, and be vested in the municipality. 

(3) Compensation, the amount of which shaH ill case of di
'Compensation payable /Jute be ascertailled and oetel'miuf'd in the man

by the ullllliciplI>liLy, ner provided in section ] 60, shall be paid by 
the municipalit,y to the owner of Hny land add d to a street under 
sub-section (1) o,r acquired under sub-sectir)Jl (2),,£01' the valuo of 
the said land, and to the owner of nny building for allY loss, 
damnge 01' expense inculTed by such owner ill consequence of any 
action taken by the municipality Ulldel' eiliher of the said sub
sections, provided that no such compensation shall be payable in 
cases to which section L] 9 applies. 

1 Origin of section.-See sec. 48 (n) (0) (p) o,nd lIotes. 
Sub·gec. (1) is f~ repro,lllction of seo. 30 of the "Id Act; VI (If 1873, hilt put in a some

whAt different f" r.... 1'he City of Born. Aot. sec. 298, ,·""tfiins SIIm~lVllllt simillll' pl'(lvi~iOIl8; 
80 ,,)so tb(' !lindo'as Act, sec. 165. '~nd the Panjnb Act, sec. 9J. 

Seo. 54 (1) (I) m~keR it o"e of the obli/!,atol'Y dillies of a. mnnicipnlity to m"ke pl'ovi
sion for" removing obstl'llctiotos allrl pl'oj~ctions ill I'gblic street,s /Lilli plnces." 

'!'Iois section applies only to uLhOl'iRed po'ojllotiflns and pl'Ojections exist,ing herom t10e 
birth of the norllli.·ipality. The latter killd of project,lOns Clr obst,l'II(,tions mny be 0 emMed 
I\t allY time uwler seedoll 113, alld .. Iso ",II unfiuthol'is~d projectious, &0. Seealsosec.lJ2. 

2 Begnlar line of street.-See seotiot! 91-A. 
Where nOlle such e:r:isting notice held Zegfll,-A IIotice under seotion 30 of lhe olel Act 

't"S issued to the plodmijf r,o set buok lois ot.a. Both the lowel' COUl'ts fOll"d that "0 fPglllar 
line for the .tt'eet ill wh:"h the ot" W"H Ioeill~ hnilt hRd eithet· exi~ted nO' hlld beAn clelermi"ed 
npoll by the mUllioipHlitv o,'1Ii Iloat the ot", of ti,e plaintiff did not pl'Oject beyolld the frollt of 
the Ioollse on the 1I01'tl~ Ride, 0" beyond the loon e (,It the ROllt,h, if t.1,e st,,!,s of Uoe latt.er 
houae whioh the mUlliciplllity hl\d allowed to be IlI'ected, ou Ctlndit.ion j,hat thlly WIlI'e to be 
l'emoved 011 demand, wel'e included ill it. 

HeZd., that under the ciroumstances, the notice was not jU8tifiEd bY8ec. 30, 



The wortl "bnildillR''' in ijI .. IleCtinn illolude. an ola. A8 well all the .tepa of a hOIl88, 
though tb .. y be el'8Cted Oil 1\'"lditinn thK.t they be removed un t1em,,"d, alld the word. II on 
either ,ide" 1IIe"" 011 the ntle lide "r I. he ot"er And not ~,th. ('I"h. Dh,da/l Jt.unicipaLity v. 
KiMulcl". la.fI,kida~, 1886, P. J. p. 781.) See I. L. R. 38 Born. 69'7 note 12 I. 00. 

3 BEternal projectiOll •. -These If ;11 or tJyer n puhlio "treet m ... y aleo he dealt with 
lmder ...ation 113. Ir 1111 aerial olle and iLl! I'lttelltioll lInobjeetiollllble. in.tead "f being 
removed, it 'llay be permitted nndel' aec. 113 (1) to remaill. If the atlrinl p"'jectinn i~ oltjec
tionable 01' if it i8 n surface l'rojeotion or enol·o.achn:enL, it 1IIay also be cil1!oted to be removed 
under 88C. 113 (3) . 

.An ota. dOO8 "ot come 'U",del' c~aU8e (a) .-In Hasan AU v. the Bund~a M'micipaWy, P. J. 
1894, p. 427, it was l:eld that nIl ola. hlling It solici PlloI"t of It "ollse. Rnd standi,,/( on the land of 
the owner of Ihe hou81", nnd P"ojecting \)"y""d the I"llgnlar Ii lie of ... pnhlill street,cILme wiLhin 
the llefinitiull "f hllildill!\" IIlId not a mere prnjE'cti'.n into a pnblio street ' olllltempl"ted by 
seetinn 42. Aot VI of J8i3 (!lOW sedioll l1ll) Alltl that therpfore to aoquiro it. thA lIIulIicipality 
ehoultl "nll'eed und .. r seotioll 25 (IIOW 41). l& cOllld not be t1ealt with nUtler se~tion 30 (now 
section 92) a8 tl.at applied to" hlluae beill).! taken dowlI, 01' burllt 'l!' f.\II .. 1I ,lown. 

4. .,ab ••• ction (2) .-TloiR iA l,ew. Rlld ill t"ken fl"Om "ection 299" of the City of Bombay 
MUlli.·ipILI Act, 1 8. AR. to Goverumellt land, Bee 1I0tes 11 & 12, section 50, and l'ule 35 
Land Revenue Code noted fit p. 156. 

6 Sub •• ection (3) .-'I'his .is a re·ena('tmellt of the proviso t,(. the old seotion 30 of 
Bomb .. y Act VI of 1873, bllt th .. IlrovisiollB have beell amplified as requit·erl •• 111/1 Are mait.ly 
in aoourllan .. .,. wi~h section 301 (1) of the City of Boud,uy MUllicipal Aot. See 14 Bom. 292 
note 1 8eo. 160. 

UndE'r the old Act. tlle OOll'lreIlA.~ti/l1l was to b ... full;' nnd fOt" any dama2e lie may 
.uRtRin. '1'his was held not to inolutle the vainI' of (he land ncqui!'ed, bllt UOW this ia expl·es.sly 
included. Uudel' Lhe Madr"s Act, section 165 (2), it is to be co reaBolilible." -

93. The mnnicipality may, upon such terms I'IS they think 
8ptting fOl'wnl'd to • fit, allow any building to be Ret forwl'I,,:d for 

reguiltrlines of street. improving t,be line of any public street lIt 
which such building is situated. 

Setting forwar4.-'l'hi" is " l'op",;d>1ctioll of olause 2 to the proviso to 8~0. 30 of 
the old Act of IS73, /lnll of sec. 165·A of the Mll,iras .Act. 

The Born. Oity Act, seo. 3 O. pl"OvidE's fol' reqnirinJ.( a buildinQ" to be set forward to the 
rt'Jtuiar lill" or tl.o stl· ... e~. allti th"t fo,' this 1'"1'I'0"e •• \ wf\1I sep""lItillg IIny prf'mises rr"m a 
puhlifl &tref1t. -hall be neamed to be f\ bllildillg. nlld the <ettill/l" forwal·d of slIoh WILli I)f 8ull11 
mHteri ... la. &n .• I1S Lhe mUllicipality "I'prove. shilll he dee lli ed to he a ooonpl;,mce with the 
I18ction. See "I~" aeo. 301 (3) of that Ad as to conveyalloe of the lImd so illoluded if belong. 
ing to the IIlullicipR.lity. 

Sec. 301 (4) pl"Ovides for II reference 1.0 the Cbief Judge, Smnll .canse Conrt, if llarty 
disantislled with t,he te"1I18 of COIIVtlY"llce. . 

Bale of 1'O,"l'8i,ie strips of Zann.-" 'l'he question is whether mutlicill"litiea Olin under 
this leetiol1, hy allowillg a house /lr bnilding to be set fo rward fo,' illlp";,ving the iille of 
ally l'~b1ic str"et. i~1 wloi(·I. 8nch hOllse or builnillJ.( iA silulltefl. dispoAe of rond·side strips of 
la.o<l wlthont ol,tlll/O"'!! th6 previous 8,ulotion of the COtnlJ'issioner ullder the pmviso to sec. 
15 of BOlllb"y II of 1884. (Now IIOC. 4'() (2).) 

.. 2. 'Set forwards' as well as' se~ bncks' are nuquestionably immoveable propel·ty 
Mu",elI on Interpretation vested in the mnnidpalit,ies wit,hill wloi~'11 they III'e sitnated. 'l·hpTe· 

of Sta~,.tKJ91-192. fore air.el' Born . .Act II of 1884 came llIto fOI'cl'. no sale 01" transfer 
by a mnnicipality for IL term excAi>dillg sevlln yeal'P. would hll vlLlid 

without the pl'evious sanction of the COllllni8sione,· of Divisioll. 'floe .. ectioll wOllhl not, 
withont exp"ess WO"dA, havc a retro.nrtive eff"ct so aa to ilivaJidate pnsL s"les, t,l·an8(el"8. or 
leases. but would govern all bul,seql1ellt tI'IIlIs"otioIlS. . 

"3. The oltject and scope of tl.A Acts IIIUst necessarily be cOIIRidored in illt.erpl·et,illg the 
restl'ici,ion. ~lIblie streets with ill the WUtlicip"l limits are vBRte,1 ill the ,IIullidp .. lity, a.nd 
a"e IIl1llpr ~Ioell' mall~geillellt alld ('olltl'ol "8 trnstee~ fill' the PUI'poses of the Act. (se,·ioll 50) 
hut "R d .. d"·lIted t'l tlol! lI~e of I he pnhlic Illlt! 8.R pOI·tions of the p;ellt'ral 8ute", <If OOIlIlIlUlli. 
clltillll wllh·" iR p,'i~"I'ily vested in His ~laj"8ty. Their pOWf>I'S art! tllel:efore 1I0t ulII;mitpd 
(I. L. R. 2 Cldc. 420), hut l'vllfiued by the lIature of the trllst. 'l'hey cnnllot 80 deal wir.b the 
l,ortioll of tllllt ",!Stem which i. uudel' ~heil' coutrollllld mallagement u to endanger the uiility 
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of thel'f'8t of ti,e II •• tem. The Le.,i.lature hili therfllol·e dfl8med it, ntlCleMRry to imon,e 
oert.&iu re.t,il·tiona on the pxerei .. of theil' I'owel" which may "n."I'$ " co".in~ration of 
illtereatl wider than t}IIlI\8 of the )rwlIl IimitM withill wloioh lIIulI/.·iJlRlitiea 111"1 ...... tl,eil' 
P(.W"''fO. The prin('ipte on wl,it·b hi,b"r B"uI·tion is relldered nN'e_I'Y Ily lII'O,ioll 15 ("",.. 
8eo. 40 (2) ) to any I'prIllAn""t alielll\UHlI Clf pulolic "mperty, ~e"lH8 t .. be flllly "8 ap\'I,'opriRte 
wl,ell ",.plien to the di_posal of l'Ollrl .iole st. 10'8. wloioh mil(l.t illt{'l'fer wiU, t,be , .... me of all 
,,"tile diatl'iot, as to allY olheo' j,IIIIIOl'pnbte p""perty pt1l1'811 ullrle.· the mHnHgemellt and 
oontrol of municipalities." (G. R. 1106 of ]9 Mllrch] 9, Gell, n .. p.) 

On the quest,ioll arisillg whelher municipRlities hn.ve tI,e pow I' \0 8ell I"nd lor buildinlt 
steps or bem'hes " .. for .. houses at the side of pnhlio rol1i!.wn.ys, Goverlllllellt unr! r G. R. 
5965 of 20 AUllusl, ] 6. ItI'V. )) ". conculTl'd in the opilli"" on which G, R. 906 of 30 
MHrch ]880,11'118 Ioaserl thnt thl' ollly 'RO ill whil·h n ,llunil'ipality conld soli or ,rllnt IIny 
pOl,tioll of 0. public ~tl'eet to all illdlviclnal house· looldel· i ulld r this ection, el.'l note • 
s c.OO. 

94. (1) The external roofs Rnd wall of buildings erected 01' 

1 noofs And exlel'", .. l 
wnllR oC 1oIli\ClillQ'II not 
to be IlIlIne of illll,un
mabie' Inlllel'ials. 

renewed after the coming into forcp of this Act, 
shall not be mnde of grass, wood, cloth, canvas, 
leave" mats or othel' inflammable mHtel'ials, 
except with t.lle written con flnt of the munici

pality, which may be given either spf>cially ill individual nses, or 
generlllly ill respect of any ar8a specifierl t.herein. 

(2) The TIl1miciflality may Il,t any tirne, by written notice, 

' Power to reqnil'e l'eqllil'e the ownel' of any bnilding wldch has 
rem(,val of roof & wall, an extf>l'nal f oof or wall llIade of nlly snch 
if il1llltmmable. material aR aforesaid to remove such roof or 

wall within sucb rea.sonl-l ble timo as shall be spt'cifie,l in the notice, 
whether such roof or w~ll was or was not. made before the time 
at which this Act CflTrlfl into force, and wllethel' it was made with 

or without. the consent of the municipality. 

(3) Whoever witllout. uch consent as is requil'ed by sub·I'ec· 

·PenRlty. 
tiOll (I) makes, 01' (laUSeS to be ltl:.de, or .in 
disohediencA to the l' qnit, ments of a notice 

gi Vf'n under sub-spctioll (2) Ruifel's to I'emain, IIn'y 1'00£ or wall of 
such material as :-liorpsaid, shall be pUllished with a :fine WillCh 
may extelld to twellty-five I'UpeeR, and with a further :£inA which 
mHy extend to ten rupees for evel'Y oll,y 1111 which tIle offence is 
continued, ~fter the date of the first conviction. 

1 Origiu of section.-The word' cOlllbl1stilJle' iI,! tho old Aot. is now substituted by 
the word" j.,f\ammllble." 

Thi~ sectioll is Rec. 3J "I thA old Aot, Ilolllhny VI of 1 78. coll8idel'ahlyamplified. It 
follows the .Bombay vity Act, se"lion a49, and l'allj'lb Ael. seetio., 90. • ee 1Illldras Aot I of 
1884, lectioll 264. ' 

Section 48 (11\ provides for "y·IRWk "C") I'l'l!n illt,illA" the Rtru('tllr" lind nimpn.ion8 of 
plinths, WillIs. foulld .. Liolls, .... "r8 ,,"rI oloill, "eys or Il aw bllildillj.(~, f(lI' prev"'"tioll of fire .... 

• 'J'he Pnnjllh .\ct. &ecLinn ]03. pJ'l)vi ,lek for th .. prllloibitioll of AtRokinl( inflammable 
mated,,1 IIIId JiA"hl illg firPR ill "'"Y PI'PcifiAr1 pillce 0" lill,ils; 11100 ocotioll 10! of lighting SI'PS 
ill to!, .to,'eys and of "llIcjllg 1""11'", &0., ill dangerolJs !,Incee. 

Seo the Explosives Act as 10 stolHge of petroleum, &c. 

A hy.law maile hy a munioipILlity ill Meroise of utloority vested tn it by Bection 68 of 
the Bengal Diamet Munioipal .lob (Ben. III of 1864,) whioh forbid. ibe erection or renewal 
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of the external ,'oof allc1 wnll. of buililings with inflamma.ble material., WII.II oOll8t,'ued to 
forhic1 thl' renelVlIl eve II of ,. pOI,tim, of the I"oof.wal\ with slIoh mlltel'ial. (1m!>. v.llontanee 
Be,va", 24 W, R. 70.) 

Sllb.~ectio" (1) is ve.'y s;,,,iltu til _ection 179 of I.be MndraR Aot, Helt! tim!, the worc1 
",'e"ew"d" in tloM $ection includes' repaililog.''' (QII,een Etnp. v. Bubborlla, r. L, It. 19 
~Ind, 241.) 

2 Removal of inftammable roof, IIc,-The application of this Buh section to IL 
roof, &c., mnde nfteo' "ho Aot, CII,me illto foroe, IIIId whet.her with or witloont elle consent of the 
IIIUllioipnlity WIl.8 not ill the old .Act. 

Held tloat the h"njZA of an onolllSllre 81ll"l'oonning 11 hoooe i~ Dot the exterDltl wall of a 
bnilning which a lIInnicipality CRn reqoire to bl3 removerl under this sub·aeotion. 
(Empe"or v. Verlto, Sillcl Sa,dar Oonrt Criminal Rilling No.3 of July 1902). 

3 Penalty.-'.I'lois must be impose,l even if no Dutice 1'8S iS9ue((. 

Continuillg offence. -Held, (1IlIder the cOI're.polloling sec, of the B,nn. City Aot,), that 
the secj,ion l'''quires a SflpaO'A.te I'l'osecntio'l for f1 distillct o8'ell('e, a po'oseeution in 
which a charge IIIUSt be laid for a 'speoific oontmvelltion for f\ sl'Pcifio IInmher nf dn.ys, 
and for lV!oioh cbl\rl!e, if pl'OV d, ti,e Mngistrate is '0 impose It .IIIily fiJle of 1\11 ",,"ollnt whioh 
i8 left t"' his rlisoo'elioll to determille. (I",p:» v. Li1nbaji '!'",lsil"ftm, I, L. R. 22, Bom, 766.) 
BOliO. H, C. G. R. No, 67 of 1 96. See IIlso Imp. v, Willi(tfn l'humnel', Born. H. C. Cr. it. No.6 
of 1897. 

Under seetioll 248 of RelljZal Aot IV of 18'76, a II.ilkmall who loas been convioted 
alld fir,eli fo.' keepinll' nn ItllilDfll witl,out a \icellse, cllnllot Again I,e prospcu tfld f(lr the cOllti. 
nuallce or the Af\me off,mee befol'll cOllvictiOll, 110)" ClllI be he Mp:orntely prllseco ted fo.' the 
811olOe ntr"'"oe for ea.'1t d ... y the offapoe is cOlltillneil all a Sepltl'Hte "'I<I di.till"t oifellce ullder 
th"t. AecLiou hefno'e convicti,,", In a "IIn,mons t"ken out, Oil t,l,e 271.11 of MOl'clt Ill!llin"t It 
It.ilkm .. 11 r .... 8.11 offellce under seothll 248, Benga! Ad .IV of 1876, tlo .. offellce Waf! Atated to 
Iollove beell cnmmitted on the 16th Ml\roh; t.lle CIlBe WII.s fL~ed fnr the 8th AI"'il, Illid when the 
defflndallt, WIIS ollllvicterl and fined by H,,, l\{"gisL'·fI.te, aoothet' sumollons h ... d bell II jllken ont 
agnillst him 011 I,he Sltllle ((IIY (27 lIflll'oh), fol' It sinoilRl' offence .tated to I,ave booll com· 
lloit,ted nn the 25th Mnr"h; Mlr! that he coold 1I0t be "onvicted on tl,e second cloaqre, (In the 
mat/fer of the Co"pol'otion of the tOto,~ of Calcutta v. ;l/atio B etvah, 1. L. R., 13 Cal :, 1CJ ) : 

ThouJ{1o 1,loe fle('t,iQn nll\y prescrihe a fu.'ther fille for every dn.y the offence is oontinued, 
it cannot he impo.e<1 pro !,eetively. Tire pmper cOllr~e i. to illstitnte a f,'eRh pru.e ution . 
alld allow flcoo_ed "" "ppo.'tullity of defelldi"/!' hilllself before the funher fine call be iDlp 'Jsed. 
(QUp.en.ElIl!,re.s v. Virmlla£ 1. L. R. 16, Ml\d . 230). 

An ol'deo' for raYll'lellt of " dai ly fine is illegnl ill as lI!Unlo IlS it is all I\djurli('ar.ioll ill 
l'eapeot of I\n offence which Ions lIot, Ilee ll cOII.mitted whell such or((eo' is rns.ed. Sag" f D" t t 
In rc W. N, I.ove, 9 n. L, R., AI'P. 35 (1868) 1. n, I" R" O. C,'" 41 ; (1872) 18 W. R " Cr., 44 ao .d 
Kri~tod"olte I )ult I' . Ch,tirl"'Ln, M1micipnl OOlnmi.siolle,·s, Calcutta, (1876) 25 \V, R., Or. 6 I 

,'efoned to (n""" KI'i",!la v. }.fohen(lra Nath 'Mnzullldar, I . L, H., 27 Cal. 565. Emperor v. 
W(uil' Ahmed, 1. L . H. 24, All. 3(9). 

Accllse.1 WI\S co,jviotlld of "nnisll.llce nnne.' sec. 67 of Bengnl Act III;-of 1864 nlld fined 
Ro, 20 alld fuo,thpr filled It •. 2 a day, for every day tile lIui.allce "olltin,ien llllabl\Led. The 
Hil(h o"",'t, Caloutt.1!. (fo\lowillg 1\ precec1ellt cited) oet RAine only so lIonch of the orde .. 1\8 

inflioted the fille prospeotively. (Imp. v. Anees .. ddin Mcah, 20, W. R. 64; 12, B. L, R., .All. 2.) 

Ullrler oec. 122 of the O. p, l\{llllicipal Act, 18 of 1889, a 1.{ngial,rn.te collviot,ing a 
person of disobedienoe of a written Hotice iKsued by the IIlUllioiplLilty, cunnot legl\l1y direct 
thl\t he 8hl\I\ obey the IIotiee within a cet'taiu time alld in defllult plLy 1\ daily :6ne. (Impa: . v, 
Dadu HlIlnai, 7 C, P. 4,) 

Fi".t convirtion cannot be que8ti"nc(i Olt 81/,bsequent prosecufion,-Artet· a oonviotioTl 
nllder Bootioll 147 of j,he U. P. Ad for refllsinl( to pull dOIVD a building whi(,h was in a .. nillous 
all<1 dant!.'rOu8 ,'on rlitiOll, thA person ('ollvicted ollnllot he permi t ted to ('halhlllge tI,e correot. 
l1e88 "f t tat ,,"nvictioll liS often aR lie iR prosecutoo! fo,' "IIn I,i II [le(l disobedienoe of t.he order of 
the Board. (BiI(t~ PI'OR(Llt v, The M,micipf/~ RVQ!'d "f Carvnpore, I. L. R., 36 All. 430), 

95. No bnildillg shall bereafter be built upon a lower level 

r I f 
t. ' Id' than will allow of the drainage thereof being 

,eve 0 ullt '"gS, 1 d . bl' d" h h e mto some pu lC sewer or ram elt e1' t en 
existillg or pr~jected by the municipalit,y, or into some stl'eam or 
river, or into tu.e sea, 01' some cesspool, or othel' suitable place 
which .may be 8,pproved of by the municipality. 
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Thi. i. an eXBot reprOflnction nf eo. 82 of tbe old Aot, Rom. VI of 1 73. 

By 8ec. 96 (5) 1\ building 0011 tructed coutrnl'Y to this pl'(J.iaion makes the builder liable 
to a peualty. 

96. (1) Before be~innlng to erect Hny buildillJ,!, or 2to alter 
'Notice of lIew buil. externally or ndd to nny exi ting building, or 

diugs. to l'e-consITUC~ Rny projecting pOl'tion of a 
building in respectuof wllich the municipality is empowered by 
section 92 to enfol"c a removal or set back, or is empowElI'ed by 
section $I] A to give permission to recon t,ruct it, 3the person 
intending so to build, alter, or :tcid sllall give to the municipality 
'notice t,hereof in writing, and hall furlli h to them, at tile same 
time if I"equir~d Sby a by-law or by a special ol·der to do so, 

6(tt) the. annd, if any, in fo'·ce rplat.illg to the site of such 
proposed building, issned utlllflf section) 0 of Bombay Act IV 
of 1868 or receive~ under section 133 of the Bombay Land 
Revenue Code, 1879, 01' other enactment relating to, the survey 
of lands in towns anC! cities, and 

7ib) a plnn showing tile level. , at which tIle foundation and 
lowest floor of such uuilding a'·e proposed to be laid, by 1'e
ferp.nce to some levpl known 1.0 th_e municipality, anC! all irJfor
mHtiol1 they may require regardillg t,lle limitR, deRign, venti
lation and mat,eriHls of the proposed building, and the intended 
sit,n~di()n nnn const,ruct,ion of the drainR, ewers, privies, wate,·- · 
closet.s ~lDd cesRpools, if any, to he used in cOllnpction therewith, 
and the location of the building with reference to any existing 
or projected streets. 

(2) The municipaJH.y may issue snch 9ol'del's not inconsistent 
.Power"f,"n"icipnlity with this Act ns they think prOpfll' with I'e

to pa~s ordel'S. ference to the work proposed in such notice, and 
10mfly either give permi sion to erect or alter or add to the Luild
ing lIccording to the plan nnd information, fUl'llished, or may 
impose in writing such conditions HS to level, drainage, sanitation, 
matp.rials, 01· to the dimensionl:l and, cubical content.s of rooms, 
noors, windows and llapertures for ventilation, 0" with I'eference 
to the 1210cation of the bnilding in relation to any street existing 
or projected, as they t,hink proper, or may djl'ect that the work 
shall not be proceerled with 13unless nnd until aU questions con
nected with the rpspective location of t,he bllilding Hnd any such 
street have been decided : to their satisfaction. 

(3) Befo'e issuing any orders under sub-pection (2) the 
"Or to Buepello the municipality may, within one mOllth from the 

work or to l'equit'e tnl'- receipt of such notice, either issue, 
thel' pl\rticularll. 
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(a) a provi iona1 order directin~ t.b.at for a period, which 
shan not be longer than one month from the date of such order, 
the intellded work shall not be proceeded with, or 

{b) may demand further pat,ticnlars. 

/ 11(4) A building propose(l in a Tlotice given under sub-section 
Rigbt to proceed ill (1) may be proceeded with in such mannel', 

oe.iAlin 01\11811. as may have been specified in such notice, as 
is not, inconl'istf-'nt with any provision of tllis Aot or of any by-law 
£01' the time heing in force thel'eunder in the following cases, 
that is to say :- ' 

(II) in OAse the municipality, within one month from the 
receipt of the notice given under sllb-section'(l), have neither 

(i) pasAed orders undp.r sub-section (2) and served notice 
thereof in respeot of the intended wOl'k; nor 

(ii) issued under sub-section (3) any provisional order or 
any demand for furthet' particulars; 

(6) in oase the municipality having issued such dema,nd for 
and having reoeived in accordallce wit,h the hy-Iaws in-force 
in this behalf, such furt,hp.r partioular'A, llave issued no ful'ther 
orders witlrin one month from tbe I'eceipt of such particnbrs : 

18Provided that no person, who becomes entit.leo under this 
sub-section to p,'oceed with any illtended work of which notice 
is reqnit'od by sub-secti.)n (1), shall commence such work after 
the expiry of the period of one year' from the date on which he 
first becomes entitled so to pl'oceed thel'ewith, 

17(5) Whoev~r begins or makes any building ar altAration or 
addition without gi ving the notice required by sub-sectioll (1), or 
without fUl'DiAlling the docllments or affording tIle illformation 
above prescribed, or except as provided in sub-section (4), without 
awaiting, or in any mallner contrary to, snch legal orders of 
the tnllnicipa1ity as ma.y bH issued under this sectioll, 01' in any 
other respect contrary to the provisions of tlris Act or of a.ny 
by-Ia.w in force thereundel', 188ha11 be punished with fine which 
may extend to one thousand rupees: aud tRe municipality may 

19(,,) dil'ect that the building, altel'ation, or addition be 
stopped, and 

90(6) by wr'itten notice, require snoh bnildin~, alteration ,or 
addition to be altered or demolished, as they may deem ne .. 
cessary. 



(CHAP, IX.-New buildings-Sec. 96.) 

21(6) 'I'he mUllicipality 01' any ollic deputed by t,hem mn.y 
at ally time illl'lpect the erection of any building without giving 
notice of their 01' llis intelltioll to do RO, And at any time durillg 
tile erection of a building- or the execution of any sllch work as 
afore flid, or at any time not lat l' than one month aft,PI' beillg 
informed in writing by the per, on re pon, ible for givinO' 1\ notice 
under sub-section (1) that the erection of tIl building, or t,he 
executioll of any sucli work as l'lforesaid, IIn.s been compl!-'tell, may 
by written notice specify any matter in respect of which the 
erection of such building, or the execntiOll of such work, mHy be 
in coutl'av(-Illtion of ally provision of thiR A,t or of ally by-law 
made under this Act at the time ill force, and require the p rsoo 
el'ecting or executi ll g, or who has erected or xecut.ed, snch 
building or work, 01', if the person who bas erected Ot' execut d 
such , building 01' work iR not at t,he time of notice the oWller 

, thereof, then t,he own~T of such bnilding or work, to cau. e any
thing done contrary to ally such provi ion 01' by-law to be 
amendeo, or to do anythillg which hy rmy such provision or by
law he -may be l'eq lIired to do but which hfl s beell omitted, 

22EXPLANA'l'IoN,-'l'he expl'esRion " to erect a bnilding" 
throughout tbis chapter includes 

«(1) any material alteration, enlargement or r -construction 
of any building, 

(b) t,he conversion into a place for human habitntion of any 
building not, originally constructed for humall habitation, 

I 

(c) the cOllversion into more than one place for human habi-
tation of a building originally constructed as one such place, 

(d) the conversion of two or more places of human 11 abita
tion illto a greater number of such places, 

(e) such altel'ations of tbe illter ll al arrangements of a build
ing as affect its draillage, ventilation or other sa.nitary arrange
ments, or its security or s1ability, alld 

(f) the addition of any ruoms, buildings or other structures 
to any building, ' 

and a building so altered, enlarged, re-constructed, converted, or 
added to, is, thronghout this cllR,pter, included .under the expres
sion " a new building," 

1 lIotice ofbuildings.--Fol' definition of building, see seolion 8 (7). 

'l'his section is t.n IlrnplifLCnlioll of the pl'ovisiolls of section 83 of the old Aut of 1873, 
except clause (a) which is II&W. 

See ~he BomlJ3.y City Acf, sootion 348, as to provisions regarding buildings to be newly 
el'ected, 



~I~~?~~~ra~:~~~,~!~;~~wm~"'h" -i IP • .,. nfle" comea in Id .. .. cl.... nd re ... ollable 
K.,iIe • ..nte, Bltoh as 

en(IO)I:i'ati. '~Wdarlill.!II' to hAIft/i, 1m .t eb.e ~ time it 
hOlaM.II1iIId4~r I, ken.. 011 ulh/It very 'ttltle "lterRtion 

He will ¥Ot lonRe the chRIIl''', if 1ut Cftll gel! it, (If filotling 
l(Rbl.. 01' door ate II. The mllin (liftll'ulty, in fl'll •. nillg' "hi. OIRII88, 
wh.m lI11tioe ia lIeoes8R!'! 11.11.1 when it iM lI"t, 'The real CI'U9! i. 

(a), whil'" it i. fel\I, .. d will gh'o rise to IIlIother 8",d.,s ~f OO\ll'~ d .. ~i ionl A., to 
• mlLtel'ial' and whitt "lit. Fill' i llstRlloe, mll.r ... 1IlILn give IIot",e If he meRns 

A. (loo!'·way, Ill' if he m<'l\1I8 t.o exehan~e all existing dO(lI' of jllnglewol .. l fol' one .,f 
. It IIlBy be Mill, that ill the furmf'l' raMI', he ollght to ~in' notice, 11.1111 ill tile InU ... r he 

nee'; 'IUt, hilt they wOllld bOLh RPP""Plltly ('Ollle IIl1d".· exp'Rnlltion (II). fll.· n. ('I".nl!'s of oue 
wood for another is lIoUliu!!', if not R 1Illlfe";IIL alt.erBtioll . AJ.(nill the 8nh~l:itl1tio" flf A til".l f".· 
a Oll1'l'Gltl'teri iI'(m "onf mllY be sl\id to I",ve 1I0thillg to a<, wit.h the "'lIuicip"lity, bllt yet it 
ahoulc1 oo/lle lIndE'! this sel'tioll 118 the ol'dillll '·." hOllHelu,lder, if unolllltl'oll .. cl, cnlli<l 1I0t resist 

mfltatinli to pllsb the "OW e""es for lin extm foot nVOI' f.he public I'oall. 

ae seotion 123 1\8 to license to be obtai lied ill certain CIISOS. AI~n ~(>ctioll 101 (2) liS to 
draill~ 

)(adrll8 A('~, 80('(ioll 1 0 (cor"e~polldi"g with tl.is section), applies nlsn to wells, hilt lIot 
ere well," ","i pr/wid(·s that the mllllirip.Liity mny exompt allY hilt "'. group of hilts 
".tinn of ~his Kectioll. 

See nlpo tho ("OI'l'espelldillg sertion 92 of the Panjab .Aot, all'i the BOl1lh;ty City Aot 
Ob&phr XII, sections 337-34-8. 

Th .. GoVel'lllllellt of IIIdiR ruled that ,·ell.ollable lIotice sloollid III"'"YH I.e givlIlI to 
JnllnioipAlitil's of "II work. wl';,·h the I!nilwAY ant hOl'itioR pl'OpOSO to cnnRtrllct witloill Illllllici. 
,.llimitl. (G. 11.4202 of ]7 July 1906 G. ll. with refel'Once to O. It. 1377 of 11 Mnl'(·10 1901.) 

RectiOIl 4 (1) providp~ fnr by.IAWS; "(n) regulntiulr t.he 8h'llctnre lind dil,'CIl8inlls of 
plinths, AIIR, fOUllcilltio"., roofs uncl chimlle~'R, of lIew buildingR, for the plll'pose of secllrillg 
st,.hility 8011<\ Ihe I'l'evetll.ion of fire~, all'\ fol' pUI'po8PS of henltl,; (0) for pre\'enti llg el'Gotion 
of hnildinj(M withollt adequ.uo p. ovisioll for I"ying out, &c., ~tl'eeta; (2» for ellaul'ing ventila
tion!' 

The PHlIjab Act, sec. 93, provides t1,at with the AQllct.ion of GOI'Ol'llmellt, !l. lI\unieipll.1ity 
rnny lIulke by.I9.\YS HS to mode of cOIJRtrul'tion (,f bnildill/(p, but this Reel,ioll f1Pl'liaoJ ollly to 
'1IlDni('ijralities to which this i. specilLlIy extended by Govol'llmellt at the ro(!uest of' the 
IIIUllicip,,1 ity. 

GOI'el'l1!nent bttildings.-See PBrt III, of the previolls odilition of this Mo.lll1ual for the 
Go\'ernlflE'II' Buildillgs Act, 1 99, which exempts Governmellt huildillgs from the operation 
of this 8f'CtiOIl. 

lIej"l'e lopginnlllg to cl'ect-Il beginning h01VeVI' little iR !'1Lnish((ble.-Arel1~ed applied uuder 
lec. 180 "f the 1I1adrM Ac·t fo.· pel'mission to 11IIild a h,,"se lont before goUing I,he pe"mission 
lae raiseil I\, w:lll lit le,,~t 0110 foot high. Held that this was f\ • builolill~' within tile mellciug 
of R. 1!l0 (5) Qlld WllR therefor .. liBhle to the p.malty. A. Willi l'l'pct ... d ill the COII1"8e of prection 
of" \'niltlinl!' iM not R-" mel''' w"n,' (Public Pro~ecliiol' v. K((lia l'enllllul, 1 111. W. N. 740; 
8 M. I.. '1'. 431 ; 191(',8 Ind . Cas. 139.) 

J[" .. i(·il'"L tli~c)'etio,,-Civii OOUt·t', P01l'et· to illfeliell?-'l'l,fl "oction is pP.·foctly gelleral 
ill ite tel·ma. Ally olle begillllillg to a erect louil(lillg, vI' R!re.· exterllall'y, or anti to nn 
existing bnilding, .my wh~"e, mllst give the mUllicipnliLy notice, Rlld tho mUllioipality is given 
a dilCretioll to iSBn 't.ch orders as it thinks pr0l'el' with refel'ollce to tl,e building, &c. 

ei"il COIn·ts Ctlllllot interfet'e wil.}. thnt disrl'et,ion, nnl"sR, ii, is exe "oised ill a cnprioiou8, 
WRII tOil , alld oppre~8ive '"0.11'<,... Pu[,li.., fUllctiollo."ieH aeLing \Vit.hill the lill,its pl'I'!lc .. ib!ll\ 
by the ~tatnte which gave them IInti,ol'ity, '"'e 1I0t snbject tu a snit fo.· tl,nA disclon'gillg theil' 
duties IIcoo"dill" to th~ir juilgn'flnt. ride Le<ldet· v. '\/(I",CII 2 'V. Ill., 924 ,q:p,'oved by Gibbs 
O. J. in BtLftoll v. Ola .. ke 6 'I'Il,,"t., lit p. 43. A pllhlic body IIIUst, kc('p within it_ powerR, nIHI 
must U.I! Ih .. ", co,,~id"''9.tely. Viele pel' Lonl Black-burtt il~ Gp/!diR V. P"OpriC/Ul'8 Ilf BClun 
lle~e1'l'oil' L. II .. 3 API'. Ca. ot p. 455; hilt MO 1I,·tillg it i8 ~Ilre, Vir!)" v. tll~ Metropoliton Board 
oj Work. L. H., i Q. B. Div., 418. SO" alKo utlll·k v. SchooL BO<ln!j01' LOlld~1I L. It., 9 Oh. App. 
Ca. 122; D"ke oj Bedjol'(! v. Dall·H)/I L. It. 20 Eq. • 

The.1' iR n flll'the.· I" ilH·iple of !Creat jlllportlllll'e I .. id d"wlI I,y Lor,\ Selhourlle, r •. C. in 
el""lce V.' S"I,()(,/ //" ,,,d 1m' Londot. I •. It.,9 Ch. AI'. 0"., 122. Hi" LO"deM" .ay. "it 8eemB to 
me tI'."t till' I .. ~i IlItlll'e ill lIuthodaillll the8chool Board, for iml'"rtaut public ptK'JlOI" .... , toO 
IIXe1'CliIIl theNo InrJ(e \'OW81· ................... meant to live t.heIn .. \iiKOretioll ui1able 0 the nata I'e 
and hUl'Ol't&lIc" of tbe duti •• to be dilcliarRed by.","." The law Sil' G. J __ , It. a" oWng 
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tbis diot Itt til 7>0.", 01 R~dlo .. d v~ VtlWOOll Rlld •• hRt "the pll lin hody , .. ',' ...... .. ,Rrt> to he 
tb," Jud(fN, abject ~ tb, , tllllt.lt ~her IU'A IIlllllife_tly ahll illg UHlir power8 .. , .. , ,,, , .. the ('011"& 
WIll 8&, iii l)ot .. rllll' und honest Judgmt'lIt, IIlId "ill IIl1t allow it." 

The Pl'Ainti~ ~aR the owner of two h(HlR"~ 011 El'lI'h side of thA ps~.nge (Of n khj<iX'i, 0" 
op~n ._quare, 1)0Ilt8I'"II11: tlll'e .. or {Olll' honqes, 11e pro!,(1.",' til (,Ollll"C'C ii,,, t 11 han I'M hy 
hUIIIlIn" '6 IItcu'"y ~or088 the p"I<Anl!tl R.l slll'h a h(\i~I,t IlR III1t to interfere 'f!'ith tit" pRRR"ll'e of 
those,,~ we.'" ellt,titlcl to goo to 111111 f",l, 1113 "plllie,1 III tho lo,'nl "'Illikipulitv fllr l"'rmiR~i"n 
to bniltilD the 11JRnller he I'rol'o'I·'l. 1' ht'ml1l1icipnli'Y fl"hlld" tho "'fllk. oll'th"I(IOllnd thRt 
it w .. likely til illterforo wilh tho ncceRS of liKht Slid nit ' to I ho IIl'il{l,hourilll! hOlls",. 'j'he 
plaillli/f thel'enpoll sned the IDnllieipality to establish his li/!hL to build th~ propoKed trncture. 

It waR COlltondp,l fol' Ll,9 plnilltiff thnt the lllullicipnii ty ongh,. not to have retlllt'd 
permis8ion in the il.tArPRtM of the lIeighbouL'iug I,ouse holdcra who wcre "hIe to protect their 
OWII l'ights ill OHse ot' injnry , ' , 

Held, thRt tlte suit would nllt lie, as the ol'dl'r of "he Il1llllioil',\1ity rofusillg penniuioll 
Wall not IU' t1l1rea80nahle one ulldel' tI,e oirCllIlIstRlloPS of tho cuse, 

, Held, fllrtltel', tha,t t,lte olltohol'it,y o,f tlte ,mllnioiplo1ity was 1lOt ill nlly WAy AiTechPd by 
the OIl'Ol1m~tRn('e thRt thl! propose:l erectllln In'l"ltt, be an pnCl'onohmOIl ', on l'rj,'ntl' 'ill'ht8 
sllltjocting thc plnintilJ to 1\11 M('tion by Gho persolls injll, 'pd. (Nal/II" N""~i v, fllc MUlliciplllitll 
of DhUlldhuka 1. L, It. 12 130m, 490), This was followed ill I. L, It. 27 flom, 221 llote 8. 

See fUl'tiJer 011 this subject uote 9 sec, 65 alld noto sec. 161. 

New bu.ildings on 1"'il'ate vacnn , sites,-G, R. No, 109 of 11 Jnnua,'y J 94, 0911. Dep" 
disoUS80R the quostion wl'e"lter a '"unicipality eonld undol' Reo, 33 of the old Alit prnhibit., on 
sa.nitAry grnllnrie, the el'ection of new buildings 011 vaoRllt sites beloll!!illg to pl'ivate l'or80'l8. 
'l'he Advocato General states "I t,hillk tltere iR ll()thiu/! ill se(\, 33 • • • whioh lliVl'8 1\ 

munioipality POWI'1' to preve"t a private owner from huildinl,( npon his OlVn Innit, lIIE'rcly be. 
ORoee it is ('ollside,'cd that the new builning wOllld ov~r.(\I'owd tho neighbonrhood, ~nd wOllld 
he objectll>nn.ble fo.' that rellS()1I 011 sallital'y grOllud, ., • • Ulluioip"litioH h nVl' the p"wel' 
to compel the ohservn.nl'e or cel'taill reqllil'emPllts as Illid down ill 'he seotion . hilt th .. y have 
no powel' to "eqll1re that the spn.ces proposed t,o be b"ilt OU shollirl be kepL vn"Illlt," 

This however can now be done under tlte special provisiolls of seo, 149, 

Ml£IIici1111l po.eer to 1'l'ohibif p,'ectill11 011 pdullfe 2" 'opel't!l,-Fl'oTII .he "II.' iOIlA I'ulirgs 
qlloted in these uote. it W\1l p1'ol>lll>ly be held that the law liS it; now stallds is thllt 11 mUlliciplllity 
has Vl\J'y wide powe"s in this resp"ot aud th'lt thongh it ,'lLnllO(, Rbsolut,ply prohl'hit allY 
Pl'oposed e"octioll on p"ivate lalld except unner seetioll 149, it I"LI' ""f'ISII to R"ndioll th .. 
erection except on tl,e conriitim'R named by it, and that thA Oivil Courts ClIlIlIOt illtl'l'C",'" with 
toile diBcretioll of the munioipllliLy in this matter so long M the orders Ilre, lookillg to .he 
ohject of mllllillipfli ndmillistmtiou, reasonable ann not inc'oll.~8L"nt, witl, "he ,\ct; i,t i~ not 
lI"ceRBary for th~ II1111li oil'AIity to establ ish thHt they Ilre nl'tJllg "' HCOnl'dollCe w,th filly 
specifil) autlu)I'ity given by the Act, See 1. L, R, 27 130111. 22J, dUP)'U, 

Gotlel'nnlcnt contl'ol 118- to building~ ,-See I. L, R, 31 A II. 371 (noted section In) where 
the Callecto" canoolled the pormission given by the municipA.lity fol' el'ec,ioll of It temple, 

Right of elCeC"" f,'om p.-it'ale lam! to 11 public ~tJ'Fe l ,-A perRon proposed LO IlIIilc1 on his 
private Innl!" Iille of shop" alollg the stl'oot f, 'olllng'''' Tloe 1IJ1I','ic'i]lllli~y (,~I1IBi<lole(1 it waR 
lInd .. s irllhle to IIILVe sho!," nlo ll g the prillcip,d nppronel, Lo th Itndway '. tilt",!" ,,,"I because 
ti,e rOA.dwllY out,siele 'he propo~od \ille of shops, wnA Lhe only st.,nd £Cll'lll1~I'C con,veynr,oes 
cOllveniellt to t,he Rllilway tntlon; and also objected to the prop~s:\1 O~l snUltlll y glr)ll,n<is liS 
the clmp"ulIII w.\S nlt'oady over·crowtlec1 with bnildillgR, The mUll'Olpal,ty asked that, If they 
could not UIlC1N' seo, 33 of Born, Act VI of lSi3 pl'event ~he el'eotioll of these Bhops, they 
might IRwflllly check sl1ch C.'ontnges by put.tin)!' lip ,a htllT,er ,alIBIA' the woole length of the 
wo.lI, !IO 8,s t,o pl'evellt illgreSR nnel egl'ess from lind to the p"blte roan, G, rt. ,~09 nf, ~l J,,"!u, 
ary 1894, Gell, ))ep" COIlCl1rred ill the opi nion or the Aclv()('~tll , Gonel'al thnL ~[u,,((',p~httl" 
have no powe,' to p,'e\'enr [\11 (lwne" hltvill g a(,(,088 fl'III11 h!,Jin,"A's erl'ole~l nn Ills 0"" Il\n~1 to 
a publio street, 'I'he l'ischt of flOOOSS froll' pl'ivllt,e to n 'publ,c I hr(!u!(hfnl'e I. a flg'l~t re('I'gl1lled 

b I ., I • I to f he OWllel' hip of 11I'ntoerLl' th ... ~J'I'Of,lOIl of the 1IfII'l,or pl'lJ!,o8ecl 
y aw as III('H e ll.R '., . ' t' 1-1 I 1 All 557 t 

woult! n'ot Lhel'efOl'e iJe legnl." ~See Cripps on UOlllponsa 'Oil, p, l) ; 1\ so , lIO e 

4 •. 90,) 
• ' ,'el'llliROioJl not to /Jp witJliaelcl because pn.l't of lalld ,'eq"iI'PC!fo)' sb'eel,-lIcl<l t~"'.t 8 .. ~.150, 

M d r' 'tl sec 96) <lid Hot COli fer nlly powPr 011 It mllllll'lpahty of 

d 
8, ~'&I Act (OOI'l'eSPlrll1:h'llglw"t" ,t' "s'e of tlll'il' lllnd, 'l'he objpct of fhe Rf",tion is,." other 

epravillg OWUPI'S 0 • e Alll 'Ill ,' IJ d '1'1 f I h r t d 'tnt'oll of huildillgs to be crecle , lore ole ",<'re 1\ 
than to 811 pp111~ ~ e

f 
.~ e y, a~ . 8tt~~ b~i1d on his Ittnd, allli the mUllicipnlity required a portion 

~nt~!na f~8Wid~~iI~:lam~':;:;i~ street, h,l" ~he munioipa.lity had no power to refnse per· 



. IX.-Netb buildingl-Sec. 96.) 

On that "art; if they re<jnired the lalld they sho?ld aNIuit'e it in tho mnnue .. 
X of )870, ("ide sea. 41, p8~ 72). (Emp. v. Vtramma. I. L. R. 16 Madl'''s 

followed in I. L. R. 38 Born. 597 (vide note ]2.) 
16IId is .. within the regnlal' line of a public street" it lII"y be acquired nllder 

Dutldinll "Iectiug access of light and lIil·.-Seo 1. L. Lt. 12 Born. 490 Altprrt. 

Bightll of 3" lt "(I,.tips 111 "egad to tlbjectiouable bnil,tillg8.-A per~on ngArieved l!y the 
:ilil-eClticlD of & llllilding ill a pnhlic thoroughfnre or 011 the wast.? hwd of "tOWII ?r VIIJHI1;? 
whether in a mnuil·ipRI dish'iot 0" .. ot,lIIay illstitute it suit for ItA 1'"movlIl, provl~"d he IS 
injnred loy it, lind he is nut hOllud to wait till the munieip .. lityor other I~c,d authorIty moves 
in the ma.tter. (Jilt" IG"llcliod v . .Iodha Ghella (1863) 1 Born. H. C. R. A. C. 1.) 

Whflre It bllildill).( erected iA a nllisllllce the fact tllnt it, W"8 erf'ctpn nllder tbe Bnndion 
of the mnnicip>llil.y doeR lIot preclude a per"on lIj1.'grieve1l hrillein!! a 81~t :'8 for " lIUiS8.lIee. 
(m,agwan Da. v. BII8h fl. Mt<llir/',]4 O. W. N. 637; 1910, 6 Illd. OilS. 09;).) 1. L. R. 38 00.1. 
296 (vide 1I0te pRlle ll) ref('rs to this rulillg. 

2 ':fo alter externa.11y or add to any existing building.-See til? (Oxplan"ti()11 
At elld at this seolioll , but the follo,ving decisions ollder the old AClLS " .. e inRtructlve. 

Ope","g II !l00.·-1vay.-(lpening a new external door. is Ill' "extel ~al alteration" . ?£ t:he 
building in whioh I.he .loor i. open"d, au<i soob aCL done, wlthont the notIce to the IDUllIClp"ht,y 
contemplated hy th is seotion, is punishnble. 

NarrOWing a (jlloy·way.-Where the owner of th" door of IL sb'oot alt.ers it by nll.l'rowing 
the door.wllY, he is not. bound to f!ive no liee thereof to the llIunicip'lli ty IInder seotiQII 33 . 
(Umrefh M,micipillitli v. Somnnth. 2 Bom. L. R. 218.) 

Wherf) such lUI Act does not cause any inconvenience to Il.ny person, "sligllt no",inn1 
fine is .UI ndeqnMA pnniAhment. (Imp. v. Gttjria tVd. Annaji, I. L. R. 9 BC'm. 568, Born. H. C. 
Crim. Ruling of 8 July 1 5.) 

See seotion 342 of tbe 1I0mbl\y City .Act "s to the cnses in wbioh notice Ions to bA /.;iven 
of Additions, alteration9, &0. to a boilding and form of notioe giving partionla1'8 wanted. 

3 .. Or is empowered to reconstruct it."- 'l'bese words were inserLed by 
seotion 21 (2) of the .Amending Act of 1914. . 

4 lIotice by person intending to bnild.-The Bomillty City Aot, s(>otion 344, 
provides for priuted forms of snoh notioes being supplied to the puhlio on payment of nlln"S 
1\ form. 

The "otice is not ohnr~eable liS an appli('ation Dlldel' Article 1 (a) Schedule III of tbe 
Conrt Fees Aot. 

The fnct thnt tlop origillal owner who intencled to builn gave the 1101 ire wonld not 
flxonerate the plll'chnser who actnally built from alRo givi"g llotice, nnd he would be liable to 
all the penalties, &0. . 

5 By-law8.-'l'his is tnkeu from section 92, PRnjab .Act. 

Section 48 (I) (11) provides (or by-laws r€'ll'uhtillg strncLurM alld buildiugs, and (1) (5) 
for determining the information alld plallS to be I'eqnil'ed uudel' tlois sectiou. See also olnnses 
(0) and (p). 

'J!he Bom,bay Oity .Act, ~ection 341, "ro\·i(\('s 1,loat if requiAition uot cOlnplied with, 
the noclee reqUIred by tillS sectIOn AhRIl he deemed not to loave ueen l4ivcII . 

6 Sauad.-'}'loiR clause o\'erl'l1les the deoision in 1'c .Tt~rnll(lda.8 v. Gt~/abd(/8. I. L. R. ]6 
Bam. 616. Apparently Lhe municipnlity \vould not be jnstified ill cnlling for otloer title deeds 
but lee note 14 i'1fra. ' 

. 7 Plau.-;-H.el!l that the ~llniClipfllity weI e jUAt,ified in demolishing It wall I'et;fl l'iling 
whloh t.he pla.l1Itd'f bad nOl. fUI·lllsh .. d tloe "I"n called fo, ', "lid Lhllt LI,e fnce tlo"t the ""miei. 
pnHty Iond "Iso cnlled fOl·.lois I,itle depds did "ot, jll,tify IIolH'Ompiilll'lCC with tI,e I'o>quisition 
for th" plan. (Dave Hlirt sh'lIIkal' v. 1'''. M"lIiciv(I/tty "f Umrc/h . 1.L. 11.19 BOil,. 27.) 

Under the Bombtty OiLy Act 1\ plnu mny he declined unles8 signed by (\ liecnqocl ~nl'voy()~ 
See seotion 48 (I), (t1.), (p) and (q). 

• Dool'.s ollening 0'!ltl.QaI·d8 into 0)' Ol'e)' stl'eel., mUlliciprrZity clm jweven t e)·c~tio,. o(.--l'l"i". 
b~ was g,ven permle810n .to ol'ect a lIew bnildi"f.( Oil oonditiou til"t" window~ 'Hllll doors 
WIll ,!ot hll penUltted t~ pro~eot on ()l' oV~lhang any puhlio street etc." 'floe plnn .howed 
oertam doors as 0pllnmg Inwarda; when t.lle buildiug wila el'e .. ted it WIlR found tha.t thee 
400 opened OlltWardl, and each door, iustead of col1ldating of two pieces only. was formed 
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of ~ pieces . Elich half Ilo~r ('ould he f.>](led hack AgainRt th" wall AO thllt, no pOl lion of it 
proJected on the 8tre~~, hut If flllly ~<te"d ,11 <int'ill~ I he P\()('('R' of Opolliltli' or of ahllltiltj:( 
ellc'" 1111.1(, when at n gh.t ,,"~leR ,,"h tl.e boildilllC. I'I'I'jectetl 14 illchea 00,,1' th" sLt~et If 
not pl'ol~rly RC(,l1l'ed IIgll.lIIAI the w,,11 Ihe doclIs wily at linlo!: >\\ illlC 01'1'11 RlId C'11I180 lime 
ohSlrll('llon to the p"AslIge of poopl., I1Rillg the fOllt\\,IIY Oil 10" hid, Ih .. \'uil<1illl( 9.IJUI~ 'l'h 
lllllllic·ipRlity called UpOIl plaintiff to "Ite .' tl ... d,,,,,'s so liS to C'1 "Re ill\\'aI(IH, IIlId that i1l .Iefault 
thElY would C'IInAC the IIlterlllioll 10 he 1111' dE', Plailltiff ltI.plted fo.· an illjUII('lioll to. restrain 
the IIIUllicipl\lity from So cloillg. ' I'he lower COltl't held' (JInh"weduli v J(""flrlti M,I/jjdpnlily 
7 S. L. R. 31.) that tl.e mnnioiplliity could 110t leC:l\ l1 .1' 01'(101' that. dOors ijhould bo tnade 
so thnt Lhere nuver llIi l!ht he a pos" il>ility .)f Lheir 1)1'()j ec till~ OV OI' tita street, 

Suh-seelioll (2) sec, 96 81dd nothing flS to the mllnll l'l' ill whicl. tll" doorll nlld willdoW8 
al'!\ to he opelled, Ali thllt thll fllllllioipllolity conld 10go.lIy do WI, to \l'arn intendil1!l' bllilders 
that if willdow~ IIlId doors whell opelle<l, Pl'OjPct over the slI'pet., tl.A OIVIIAI' wollld he lillble 

·tes pl'oseclltion, It Wll8 lIot. all~ged Ihat the (1001" did IIct,mtlly C'OUBe Itll obs "II~I.inll. Se~. IJ3 
lu~d 110 It''llli('atioll to " c,,~e whel'o it is merely af'fll e hellded that, thel'e Il1l1y h(l fin "helt'uc
tiOIl. Uudol' so('. 12:! tit!'! lI.nlli l'iI'" li Ly h l\<j no powe., to COIllPl'l ""Y II rsou to Ink .. AU"" 
m RSllreS wilh I'('~al'cl to any partielll"r t l ,ill~ ns will rendel' it impl'flctioable for Buol. thillg 
to ever c'Ollstilulo an ohstl'notlOn 01' E' IlCl'oa('hlllellt , 

Held, O il npl'pnl reversill~ tl.e 1.rder and (lis lIIiss illl{ pll\ill!.iff'" Buit, that (1) the rOlldil ion 
mnde h,\' thp mnllic'ipl\li'Y wa~ f\ cOllditioll in a ECt<"se r.o lmild alld should be conRtru pd ns 
SI1l'l). It Wa" It oOllditioll l'elr nilltinll tile ('OIlSI 1'lIol,io" <If th(l doo ., alld oot I,h e user II! it, No 
door opellill~ ontwal'ci could project iuto tlte slreet unti l it was opelled, If the owuer of the 
honRe m Rdo hi" doo,' so th.lt wholl op nect it pl'lIct.icl1l1y hlo ked bhe street, it would he no 
defellco for him to Rlly" I m eRn to keep the door shut" or" J shf\l1 lIe\'el' Op~ 1I it at" gl'Hflter 
nnl(l .. t lllw 40," '1'he "'ullidp>lJity are f' II I,itleu to sny "You RIlIllI not bui ld yom' door in Sitch 
n way that it cm1 proj~(' t illto thfl sll'eeb." (2) the ,"l1niripl\lit.y wore eTllitlod to mAke the 
order, IIOt only IIlIdol' the gOllcl'a l powel' givell by sec, 96 (2) to issll e or<i e l's 1I 0t illl'OIlSisllult 
wilh the A(,t, bnt nlso 1l1l<l ~ 1' t he par l,iolllar POWPl' I(iven to irnl'ORO cOllciitions ItS to Ille IIIcl\. 
ti!lll of the rlOOl' (.ince a <lool' is illcluded in the defi lliti"ll of building) ill re illti lln 10 the street. 
I. L. R. 12 Born , 490; 21 BOIl1 . 5 'S; 27 Un.II, 221RI)(13 Bom, L, R, 42 refen'ed Lo lind lip. 
proved, 1. L. R. 3 BOlli. 597 distillgnishe(l. ('1.'10. ~[u.nicipalit!l oJ Kamchi v. Mahomet/ati 
Ehsujee, ) 

The BombflY Cit.y Act sec. 311 provides" Thl' C0111111i.8io1l01' woy at/l.ny time by written 
notine rcquil'e the oWller of auy pl'eruises Oil t he gl'oltlld floor (If whieh :lny 0001', gatc', bar, or 
willdow openR outwArdR upon" stl'l't'b 01' npoll !lny 11\",1 I'pquit'e(l fOt· the illl]>l'OVelllent of a 
stl'e~t, in su('h manuel', /l.S in tl,e opinion of tile 1I1l111icipulity to obstl'lIot I.he safe of cOllv(Jllient 
pnBsagA of Lh .. public nlong snoh stl'ept, to have the said door, g"te, bar or window IIlteren sn 
as n Ot to open o UI.wards." 

Pass orders.-The seC'tioll does not exprossly Ampnwer tl.e mll11ioipality to l'ofnRo to 
permit the bnildillg froll1 tbe outset. Every pel'Ron is elltitlecl to erect, " bllildillg, bnt " " 
such oOllditiOIlS I\.R tbe ,nnllicip,ti ity mRy orelel' oonsistent with I,he A('t, and nntil those ('oncli· 
tiolls are complied wHit the hnildilllr callnot be ~rer, t.ed , In I,he (·:t8e of a l'e,cClnstnlction ou a. 
site in reRpAct of whi('h the nllllliciplllity m.iY enforce a ser,.bnck, the mUllioipftlity ij hOllld 1'1'0· 
ceed by giving II notice under seo. 92, 

Undel' the Tlomhn.y City Aob section 340 lhe Commissioner lIIay nt nny time wilhin 
t.he mOllth iutim"te by writtell nOlice to what ext.ellt Ite diSApproves of the lJuilding, with 
reaSOUR t1.el'efore, and I11I1Y per,mil; t'l'e tion sllbjec't, to torms, 

RpJII sallo R(£1lrtion-Ulldel' sec. 92 of I,loe Panj'ib A~t, Ihe m~nicipality may "refnse 
t,o sanctioll th e saicl huilding"; alld I1IA," , OI1H.nl!', other Lll11lgS, reqn.re (,,) free passllge or 
wo y ill fl'Ont of tho huilding; (b) space to he Ipft. about, the buildillg to seoure fme cilcnlation 
of nir and fA.(·i li tat scavellging a lld fOl' tho pl'evelltion of fir ," 

Ap2)enl Jrom m·de,'. -Tht' Plllljnb Aot, Ree ] ?O, provide" f~rnt lin r P~I'S?" ai!'l\' lieved-(a) 
loy t h " proltihitioll by the 11111" icipa~ity of tlop el:''''~ I II '' C)I' re·el'eOl,lon of a build. Ifl!, (b) hy a 110hoe 
J'coqlliI'ilit.\' tltfl nltemtioll or cll'molt.tloll of II bUll dl llg', or (r),h,v lilly Ol'dPI', n~.~i!e u"dpr spe. ]Iil, 
liS to clo,inA' 11.11\' burial 0" \tllnllllg Ir"oulld, lin I r ""0 ].'1211" to pr<>it.h.tll.g' LIS A for hllmlln 
hAbiln iOIl of bll'ildill~R ullfi t fOI' slll'h lise, 0" 11 1111 I' S('C , 136 I'.(~hibiti ."~ tl~e lI~e of a"y plnce 
for th" pIlI'P()~"q of allY of LI.e oJj'e llRive 1I1Ii! c1:I II C'CI'OIlR l""des spPClfipd '" Ret'. 135, \11M' "I" 

o perd "ilhin 30 dll,l'8 of s.]('h prohihiti oll, ll~ti~ ~ 0" O. '~(l L' to SIICI. Ornc'a l' 1\8 <?oVel' lImf'lIt, "'OY 
appoint fo.' the plll'pO~P; "rll,,1 110 ~'I('h p"(:~"I"tlO Il n()bee 01' (II del' s1rnll be lIable to be olllled 
in 4"1'81 ion otherwise than hy sneh aPIJPlI1. 

Th ' IT ct ' of sll(' h a Pl'OViS10l1 would he, 011 Il. e 1\111 hol'iby of Ram" Ohanilra v, 
~''' e Secre~(IJ'~ ;if Stllie, T. L. n" 1 2 .ilIad, 1011, (1101,,· p, lO]) to 01lRt lhe ordinary jurisdiction of the 

Ci vii COUI·tll, a8 regards such orders. 
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Tbfl committee iR 1I0t. boulld by IInv t" set rm'th it. reRSOIIS fnl' pl'ohibiting the el'oo. 
of a building. Its Opillioll I\S to th" illjariousnt>sM of the pl'oposed buildinl( i8 (!onclnHive 
i. not liable to be set n ide hecna.e it milcht he proven to bn Illi illcc"'rect opiniun. The 

Courts CIUInot interfere with the di oretion of the committee if exel'cised bOlLeL fido, (No. 24 
P. R. UI90 Crim.) 

The Pujnb Act rroviileR for the mllllicipality IIInkilig foil t'olllpellSfttion for •• prohibi •. 
tion of the re·rection of allY buildinl(, 0" or its I'l'quiriltg I\ny lall<l belOllging to the owner to 
be added to che street," 

It ill tint a cOlldilion p"ecpdent to the exercise of ita pOlvers by the l'ommittee that 
compenution .I",uhl be paid. (~o. 24 P. R. ]890 Cdm.) 

In England tlte discretion or the lnoalftuthorit.y to rafuRe plans of new boildillgs is 
a.bIolate if bOMa fide .. nd l'e"snllRbly exe"oislld nnder l'ea8onable lIy.ll\\\'8. 

If not 10 exercised, a mftndl\lIIus "ill lie (Smith v. Ohorley DiHtrict Ooltllcil (] 897) 
1 Q. B. fit ; R. v. Tyn1£1tority DiHiI'iet IIttt'a~ Oouncil (]896) 2 Q. B. 451.) 

A to what may be IIl1l'easonl\ble see Oook v. Hal'riBtvorth (1896) 2 Q, n. 5 '\lid Oro'lll 
v. lWtl.h".., (1 95) 59 J. P. 663. 

Buildillg pla.nH, refltBal of Mlictioll of.-Where plllns for buildillg h0.7e beell rejected by 
the Cilnirman o.n,i t.he GellPr,,1 Cornmht"e of tbe CRlcotta Milni('ipal Corporation. no Huit 
i. maintainAble to have the pll\nR IIppl'Ovc>d 01' for do.mnges. If the Ohail'm,," ,HId 
Gel!8~1 Oommitt .. e have ftcted honestly alld within thei., ftllthudty, t.heir decision I',mnot he 
revfewed by a.lly Conrt, If the rl .. ns have been I'Pjlloted tnctlafide, t.he ollly relliedy is by all 
appli(-ation under B, 45 of the Speoifio Helief Aot, or all o"iler to oompel tI.1I Chairmall 0.110 
the Gener!,1 Comn,ittee to heft., the ms,tter iu the mnnnel' p"ovi<iee\ by law, nt/vi. v, Bl'omlp'.l 
Oorpor4tidtl. [1908]] K. B.170; Rlld Smith v. Ollorlllll Ruml, Oolmcil, [18117] 1 Q. 11,678 
lollowed. LolJdOl~ lind N""th TVe~lel'll Rctihvay v, WeBtmini~tel' OO"I,ora/iolt, [1904] 1 Cit. 759, 
I'efllrred t.o. (Proaad Ollunde,' Dev v. OOl'porutio.~ of Oulcu/tit (1913) I. L. It. 40 0,,1. 836. 
22 ln4. 0 .... 388; 17 C. lV. N, 929.) . 

Orden! inconsistent and inellpa.ble of performanCB.-Where the IIlUnioipftlity authorised 
the oon.truotion or R l.uiloing 011 a Runoe mC'"suring 10 feot by 8 feet from given bonlldR";e~ 
and Ill_o dirACted that it shonld 1I0t extend bllyoud" t'erLRill limit, whit·h , IIceoroilig to theil' 
own contention alld the rnets roulld, was within the measured HpRee to whiclt t.hei.· perrnission 
ill term, e.telldeil, Held tllllt thei.· orilel'" beillg ill"ollsistelll ftlld illNlpR.ltle or ]lPl'forn.allce, 
the munioipality could IIOt cOlltplld tl,ftt the buildillg p,'eclell in coml'lio.lloe wirh the rermi8. 
sion, waa in c'lIItr",'ention t·hereof heCRuse it din nnt nlS!O oOllfor", to I\. directioll uttl'rly irl'e. 
conoiJable IInder tllllt permission. (llllnicipaWll of Para v, Lel1111ltrtlld(lB 2 Born. L. It. 857, I. 
L. R. Bom. 142.) Thi" WRS followeil in 6 Born , L. H. 1028, 1I0te 20 illfm. 

Refuat to pennit ronf of el'ection over p"ivale lalld.-"'1'ho mnnieip"Hty I'efllsed pe.·· 
mill.ion to plRilititI to ,'onf ove .. t.h .. onler pyo.l ill fr,,"t of ni~ houqll bOI'd ... ri"", on " pul.lic 
street, on the j[rnund I,hat i.t .vlLR bu.lt 0/\ IR"d which Wft~ part IIf the strt> .. t. Held that the 
p),,,1 woa plailltiiI's pl'ivnle prolle.·t,y o.lId the lIlunioipo.lity ooultl 1I0r. prevent. the ,'oofiol[ 
sa Il00. 169 of the Act of ]8 ,t floes lIOt anLhorise interfHl'ence with privllte p"ol'el'ty 
IfOvi.fed no inoon .. eniflllC8 to !'he puhli6 or interferenoe wit h allY 8>llIitll"Y "t>j;(nlll.tion i~ 
ClUllI8d. The pOWdr t,o ini;('rfere al'i81's only when the bllililinlr p.'ojPcts heyolld the lilllits 
of Lhll pl'lnte p"lIperty, (J("ishll(l1i1t v. BeUm'1I Mu.nicipality, 1. L. R. ]5, MndrasJ,92). 
See I. L. R. 31 MA.d. 31 note 2 sec. 113, 

. Permission in such " C;l"e woold Itowevel', appe"" to be "eoe8FIaI'Y ,,"cler this section, 
sec .nfra. 

9 ~a.r. Ilot inconsistent with Act.-A ga.llll ma.v be ,.ell"i,'~c1 to be t/Iatl.e.
Aocuaed baving , o.,lll'lied f~r 'p"l'Il1i8~ion to rehllild a hOll8e on its 0111 site, t,h" lJIunicipality • 
gr"aI.lA>d the r&qU'.lte perm""oll BuhJe(·t o.m.JlII( others to the cOlldition that he ahoold 18I\ve a 
.I'~ 011 th .. 1I0rtl~ Hide .of the hnililinl( of 1\ loot .. nd.a.hall &II a golly. l'h .. "CO used 1.00villg 
fa.led to cAmply Witi. tins !',,,,dition, he wo._ "l·o..-coteti before I\. Y"llill rat .. who &Oqllitteci him 
holding that tlu.re w~ nothing in .. otlon 96 autl!Clrilbtg tlte mnniclrallty to impotNltuoh ~ 
ClODiition. '!be. DlllQI01PtlU~ applied to the Hip ~ foI' revitrion of "hit order. 
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.. ,~ ..wllg ulde the order of AcquittAl, thRt under 81!t'tioll 83 '!f the Bomb'lY Act of 
18'18,. i~ 'wall ?1t811 to t.h~ municipality. to ioau .. ol·d .... in wlitillg w " .... r 1·f'II,·!' ttl tho 
el'8C,tlOlI of b~lI.dln~1I ~ot JllCOnsiltelit with ~II" ot. 'fhough the Act dna lint "xl"'esRl~' ~ny 
til" .. the 1IIunll.tpnhty 1IIIIIthotJaed ttl r6llUlrt, R pliO" to be I ft. lIIiII th .. re ia lIothillg ill the 
AI.I; to 'forbid looh. R thill~. '1:he illten~iou of th" Legillilt~ure. was to make the munil'i!,lIlity 
truteeli f<>l' the l'IIhho 8l'eclI\lIy m RIl BIlI\lt..ry lIlRttel'8 whit·" Illclude Ii/(ht and air. Alld 80 
10011' R8 the dia'ection for rhe I,onse.gully is IIOt 8nid 01' showlI to he e trll\'llgallt or RI'bit"IIIY 
i .. ltl! terms, this order' iSluel] hy the Tllllllil'iplIlity (·arlllor. Ill' deeme.l to be.illplt"l. (8 Born. 
142. Bom. H. C. C,·. l~. 18 of 1901. The M1m;ci1',,~ify of '}'hana v. Faza~ Karim.) 

Oontrol of bltZcOltll over private land.-See I. L. R. 2 Born. 572, nole l!O. 

CO'Il.trol (If balconies p"ojerting over p"ivale ~t' ·eels.-Uncler 81'('. 33 (2) of the old Aot 
(now seo. 96) "Iailltiff WIIS 'l'ivell p(' rmissioll to COII StI'1H' ~ n projootion (roll! hi, hon ... 0 el' ~ 
v';"ate street. with .he cOlldition tlwt lot' lefc " sp"oe of 5 fe.·t from the adjacent houle. 
Ha\'ing (:ollstl'llccell the p"ojection without leavillg Ruch ~PIW" ill ronLravlllltion of the.e orde ... 
he \VII8 required IIl1nel' clRn~o 3 to remove the SIIllIe. lie then R!,,,li,,,l to thl' lJill'h Conrt 
fill' all illjunction rt'stl'llilling 1.lle lllUUicip"lity hom I·e .llovillg t.he pl'I)je,·tion,AI t.he lIIullioi. 
palir.y had no right to milk .. the I'l';strict.ioll, as the "p"ce 1111 whi!'ll tho "roj cli()11 abntted wal 
IlOt a pulolic ~toe ... t. FOl' the l11UllicipILlity it was oOlltflnded M,at. Lhey were empowered to is ue 
suoh (lrI;er~ lIot inconsist"lIt with the ,~ct I1 S they thought propel' ill respec t. of suoh bui1<tillg 
Illid tl,e projectioll was el ect,·d in a IIU'l1l1er cOIII.rlll·y tu sucb lel(ld ol'derR. HOlloe the qn"stioll 
ClIlIIe whether the 0I'del'8 wpre lel(.d lind 1I0t iliCOllsistllut with the Act. He~t! ill the affirmative 
by Chfln,hwarkar and Aston J. J . (!latty J. dissenting.) 

Oha"dav(t1'kal' J.-Headillg r.he wllol e of Ihi~ Reccion by itsolf, lI.IId having I'PIf"l'ds to 
ils ~elle .. ,,1 t rm8, it is ,'le'lr tlmt the legisillture has giv"u to every IIIUllicipRlity the llowel' 
to rej,(uilltil t.he COIIHt'·UI·tiou lOr huildillge, whether they "hilt 1111 ... public 01' Il privatfl ~trel't. 
'1'he power IIIl\y he exer<"ised as tl,e IlIl1l1icipality " think pl'oper," wldeh 1I10nll8 thllt it Iholiid 
be exerci~ed, lH,t (,fl,pricin lls ly or llrl,it"''''ily, but l'eltsollHbly (Reg. v. Wilkes, MU"Hhull V. 
Pitlllltn,) pl'ovide(l Lh"t the ordel' is .' not illt,ol1siBI e nt wiLh the provisions" of the Act. 

If the ItCtioll of the municipality taken Ullner the sN·tioll is not ill col1~i8tent with the 
11l'ovi.iolls of. the 4,I·t, it. wili be legal pl'ovided it is reasonable, The qlle8tion w/tat i8 a 
reasollable eXe"ciRe ()f onch !)owe,' must Ilepelll1 np" " the ohl\l'I\ctel' of the body lIotillg 011 the 
delep;ltt<ln al1t.hol'ity of ti,e Legislntl1re upon .he subject IIIRLter or siloh l~~iHlatioll, Bud tho 
lIature alld extellt of I\uthol'it.y g iven to denl wit.h 1l\llttm'S whicl, concern it. 

It iM IIl'iliaer ullreMonable nor agaillst OOlllnlllll jllstitle t.o illf",' thRt the Legisl"ture 
ill t he illtel'l'sts of publi(\ health and sallit.,tioll illtellctecl to alLel' the law that 110 mall .bould 
be hilldel'ed ill the exercise of lois private rights uili ess the Legislfltioll hilS by lIlly ennotmellt 
t"ken "WRY the rijrhtol' pllt a limit to its exerciHe hy empowering the "'lInici plllity t·o oontl'ol tbe 
erootioll of bnil<lillgs ill a rensollable mllnner. The tAI'II18 of t\lesection Ill''' wide I'nouglo lo 
jnAlify that illfel·ence. Tit" olily limit to the power ,given in such ('lIse" l,y s60tion 33 i8 
t1lf1t proscl'ibed, firstly, hy tlte general lllw thltt all sneh power s1101l1.d be exe,ois .. d rel\8flllllbly 
1I0t "apriciollsly, and, Recondly, by the ser'Liol' it~elf lbllt it 8honl<1 lIot be illcoll8iateut with or 
oonLl'ary to th" provisions of the Ae:t itHelf. 

BecRuse "" . 42 expres.ly provirles R):(ainst encl'onchments on public .treats, it must 
not be tak.,n that tl,e L~gislatli,.e has dallied Rimihtr powel' as LII ellcl 'oHcllrllents 011 eta-pets 
which IIl'e IIOt public. The two sectious are nol. incol1sisl cut for the reason thl\t they do DOt. 
delll wirh the same onhject mattel·. 

III cons1rnillg tl,ll Aots leillting to a. municipnlity we IlIUHt hRve regaIn to their object 
allrl policy lIlid OOllstrOlO tbe Redions so I\S to eff ('tuate the illtention of LI,e Lej\'i~Jature to 
bettsl' pmvide fol' pllblic health and sanitntion. I£ the lnngllllge of." Reo~i<)l' of Lhe !,-ot ,!,A! 
fairly " .. ply to llIau)' differellt CR.es ,,"d oll ly Bome ~aB"s ~ro ~pecJ.fied. m ot.her 8ec~01l', It I' 
1I0t strllilling the IHllj\'llllge anrl III ell II illl\' of 1.lle As;t ,f bearllig 111 llI,l1.cl lta ohJect we IDC",! t.bat 
tl,e oo.ses specified 1\1'8 hy wily of eXl\lnple ollly lwd not III! rxclndmg others of a SlIntlar 
lIatu'· ... 

'1'l:e MuniciplOl Act jrives thp mllllicipality the power to r eg lliate the erection of huild. 
illgs; tbe m.dn P""P080, I hen, i8 their (,olltl'~1 I,y t~le mllllic.i"nl~ty. Th? powel' h~8, IIccortlillg 
to the Aot, to he Axel'ci_erl in" l11allilpl' 1I0t lI1COIIH. ·tellt WIth Its P'UV'SlOlIS or III II mallDel' 
lIut cOllt"al'y to Ihem. i. e. ill Ihe sl'il'it of th{)~e !,l·OV.jRio~.. The words u8pd hy. tloe L~gi81a
ture ill(lil'ale that the powel illcilld .. ~ s.ltrIP~11l1l1C WhlOP '8 IIllt expressly ll?eDtIOIl." III ~.e 
,'ruvleioll8 of thtl A ct. Il"d the L"lIiHIJltllre IIltelld"d t? COllfi."e the powell glvell to a mnllU'l· 
}lality in reepeot of buildinlCA to those spel'lfh'al\y IIlellt.l(OlIed III Lhe Act, th .. h,lIguRge used 
ill oIau_ :& IlI,,1 3 of 8f'otioll 33 oonld Ioll.ve bet'll dlft'erellt fl'om L1IRt actllally elilployed by 
the Le~lIl"tllre. In I.\oat O"SA the L,·gislat.ure wuuld 1t.1\~·P takell ~"re to ,~a~ Lltat the mllo!ci. 
pality IIha.ll i,aue ordera "ill Rccurdall''B With the pl'O"I~I"J1S of thlll ~CI . lIl.tead of 811.,lOg 
that. they 11~.ll not be inconliltellt with or contrary to thelll. Impbedly, lher\'ol'e, the AoL 
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•. 1I'1i'~~p&llit.y to l'PjfofRte •• ereotion of buildinlti, beyond OQntl'Ollillg them 
provided hy II8Otio. 36, 81, alld 41. Plaintiff Ita. fniled to Rhow 

mUlJicilll'lity of "hi"h M,L'ompllri1l1 i iIIellai or !JUt'a 'Vir.. 3 Bom. 
(7','ibutCn" v. AJIII,edubad lruIlit't"alofll (1902) 5 Born. L. R. 48; '1'. L. R. 

,¥lIl). 
IIi •• permi8sion.-rermiBHion. give'l cal/not be with,lrflu",; MUllici!'alitli 

d,unag'B for l"'/"I,'Mltil/Q I"/·ulioll.-A RAm·tion to hnild, I(i\"ell hy the MnniC/p,tI Cor. 
of <lalentt ... nnder 24,7 of the Call'utta Act, is "\"R<>llIte and whell 811Ch Mllnction jp 

given ther .. i& nothillg in the A,·t, which !'lIables th .. Corpol'lltion to I'o\'oke it. 

The Oorporation having grantpd 8111101ioll to the plaintiff, nfler tho Ritp had hoe. duly 
,urpe'~teld and lI"provp" of hy itR ofti<'er, to ero,·t .. mill On his givillg RII undertakillg, is not 

, in RII adiol1 for dRIIl"ges (,III1MPd hy tIl!' wilhdr~wlIl of thll MI\lIctioll, to plead in 
defenco that the officer made a. mistake, and t.hat tho Rlluction i not hindiug. 

The Oorpora!.ioll a(t.er grantillA' ~nl1cfion IIl1del' at> ,tioll 2,],7 of the Act, withdrew it 011 

tho ground that the ,,"until!' had not, complied wit II whnt it belie, ed t.o 100 lois ulldel'taking: 

H~ld, t.hat the withdl'awnl of tlo .. 81111Ctioll was not dOIlO, 1101' did it pnl port to hllvo 
been done nnd,'r tht) Act.; Illld I hat the "uit for (l!lOllI\g"S havilll{ loeen ba"e() UpOIl RIICh with· 
d''8wal, the Rl'llcial lilllie>ltion of threo Illollths as p"ovided by s. 427 of the Act did I)ot 
apply to it. 

Held, further that tho Dluui('ip,tlity wns 1I0t ill the cil'cum,tan('''s jl1ktifipd i.. takill~ 
the VA!'iOUS steps Ih .. y did tn p'l,venL plaintiff from ~oillg on with the erection, alld weco 
the"efore liable in dl\mftl{e~. (1. L. It. (1H03) 30 Cal. in7) 

If "e.misRinn gil'en "Itl'lt vires illjllllction "'(lY iRsl!e to T'ret'e"t erec/ion.-In Att01'ltey (lellel'o l 
v. BfI'rk~,' (1900) 83 L. J. 2.J.5 it WIIS holtl that the local nutl'llrities had 110 power LO give the 
conR""t thpy had gi\'ell to defpndallt, alld 6.lIdillJ.( thllt as a fact c1efelldant's wOI·k aCI'OHS tho 
highway wnH a !lnblin IIui all('e, grl~IIted "llIAudlllo,·.\' injllll(·tion liS Rong-ht. 'J'hel'e it WitS 110t 
•• retended thnt the allthol'itil's ha,1 I\ny p()wer to forbid 0" grunt tho cOII<'essioll to def"ndltnt. 
They had mistaken Ihe !inlieR (If their stnlutory A-llthol'ity and hn.d allowed und!'l' reS61 Va· 
tioll that to be done which with the reservation they were not competent. Lo allow. 

See uot.e ftt page 173 of 12 nom. L. H. 2H where it was held thn.t a building erected 
under a sanctioll even if uUI'Il t'ire~ conld lI()t be reqnired to be demolisll d Lhon~h ill contrA-' 
vention of the Act it noL heinJ.( 1\ public nuisance but only 1\ nnisHnce at Illw. This CI\8e diffors 
from the A,IKlVI' in LbM the pel'II1i88ioll COlli plain L1 of WJtS given lIlIdel' IL section of I,\ois Act 
without lilly qualificatioll Rnd defendA-lit had every rellSOI1 to believe that he was right in 
acting up to it, and 80 it was not a public lIuisRllce, 

11 Aperture. for ventilations.-" HeLll that thiR Bub·scction does not authorise n. 
municipality to p"ohihit I he opening of apertures fHl' \'entilatioll On Hlly purtienlHI' side of a 
hnildllll!, ullle's lll .. qupstion of &Ilnilal iOIl is ill\'olved. 'l'he sub·seotioll ILlIow8 the ll1ullieipa· 
lily to impose eondiLi()lIs only in respect, of the dimellsiou~ alld cllbical COllt.'uts of suoh apeI" 
tnreR. and the dipcreLioll of Lbe 1lI1111i(·ipality is limite,l accot·dinl.\'ly. (Imp. v. Mttha1n1ltad 
B(I.ksh, Sind, . O. C. Rulillg No. 13 of 1902.) 

12 Location of building in relation to any .treet.-Oolltliliol/ not 'Vctlid ~( 'iler6 
"0 reg 1'1,,,' UILP, (If Ii/teel ji.ted.-'l'he plaintiff applied to the municiplllity for ' permis~ion to 
I·ebuild her h(m~e. The ll1ullicipnl;ty /.(IIIuted tho pel'miijsion 011 tI,e ('olldilion, among other", 
that ahe ShOIl),I, ill rebuilrlillg Ihe IoOIlRIl, keep II Rp~cifi .. d RP"C(I vncant nlld Ullbl1ilt UpOIl for 
the impr(l,ement of the street loy widellin~ it. 'fhe plaintil!' di~l(:'garded tit" cOIl,litioll alld 
built upon the specified SpllCS. 'l'hfl'enpoll the 1Ilunicipality JII,villA' threalened thll demolition 
of the house, the plaintiff brought the preseut Hnit fo" an illjllllctioll restroLiuillg the muuioi. 
pality from doing 80. 

HeLd, tllflt Lhe mnllicipnlity in tho prosent case lm>! pt·eaodb .. d the locntion of the 
building ill rel»liol1, noL to the existi .. I' ij/t'f'et, but to a street which mil{ht O(ll11e into 
nistence in the fl1ture. The public Htreet lit lhe tillle nC the pel'lIIit waK mlly 8t r 'et iu width, 
Thl"'e wa. no pl'ojected street 14 feet in width, for there Wft8 110 reg"h,r Ii lie detprmined 
either fur the existillg atreet or for tho {llture a~ (·olltemplated ill soctioll 92, '1'he oujeet of 
the IIII11.icipality in illll'08ing the cOllditioll was Ilot for the pnrpose of sanitatioll or 
veutilo,tion, but to get a set·b ... ck whiclo could 1101, be obtailled under section 9:t of the Act. 

If the counitiOIl of ti,e p.ermit wpr~ complied witl!, the plaintiff w(luld I,ave to give up 
or !ceep va('o,l1t 01' UUpro?lIcnve .. c~n811i!'rabl" portion of. hAl' lalld and tho lIlunicipality 
w,ould have the 0pP,."·lunllY of paylllg COllIlIlllISlltion for It Ilt any time Liley lIIi~hl fe .. l • 

JlI posed to do 110, whl?" wonld .be contrary to th .. proviRiollR or Rectioll 92 which ('llllll'lIlplates 
that when ... Mtlt.hRC~!b dCt("DlI~lC~ "1>011 COlrIl'OIlRIlLioll shoul(, hll nllid to Ihe OWne.· lind Lllllt 
the plallll •• WIIH elltHied io 1111 IIIJulIl'tion 11K IHhy"d. 10 MI~J. :l30. ref"}'fe<i II). (Elli FII/IILa 
v. Raoo.r llu"idpalitll (1914) 3M .!Jom 5fJ7; 25 Illd. Oss. 411 ; 16 Uom. L. R. 629.) See 11;96 
P. J. 781, nole to eection 92. ' 
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See the B~mbay C.ity Aot Reo~ion 34.8 for spedial Iwoviaions rf'gnl'ding buildillgs to be 
newly erected on BItes pl'evlOUllly UllbUll~ upon ill respect of new Itl'eats, &e. 

13 V~ ••• &~d unt~l ~11 qu~stious IIc.-DirectiOJI' iftvolvillg indefillite delay in
COftaiBtlmt.tD~th .echon..:-Pll\lnti~ IIpphnd to the ulUnicipnlity for permission t,o re·con tl'U ' t hie 
house, bl1lldlllg balcoDll<1 on 2 sides. The lIIunicip .. lity 1{1I."e writ~n pel'mission to re.bnild the 
houae aooordiug to the plan submitt,ed bllt no referAnoe WRS marle to the baloonies e cept ill 
a ~~~I'i~~ "a8 I'egar~s b.alconie~ ~our. applioation i8 befol'" the ?1fa.lla.gillg Oommittee fOl' 
deCIllIon, Ihel'efore unt,11 thIS permISSIOn IS granted, you must not do 1I."y wOl'k ill this res. 
peot." For ~bout a ,ye?,r th~ mUllioipalit~ did 1I0thillg b~oause the pl\l'el's were loat or mislllict, 
10 th .•. m~nt"Tle pI alii tiff bUIlt ~he balcomes, 'LOn 011 thlR ooming t.o the kl"'wlt'dge of th., 
mnnlclpallty they oalled UpOIl him to remOVE> thelll. Ploointiff then brOllght his allit for a.n 
injunotion. Held, gl'ant,iug the injunctioll, that the order a.s to the bl\10,";ieH beinlt an order 
direotillg an indefinite delay WH8 1I0t 0110 which ooul,1 have beell mlloo 11 11 "tll' 8ub·I"C. (21, 
8.R snb.se~, (3) a~,d (5) "y pl'Ovioing .for ~ limit ?f dumtion of OliO mOllth of a proviaioTlal 
order dnl'lng which" persoll who builds IS penn.hsed shows thn.t olle of t,he objPcts (If the 
Legielat&l'e wne to discountellance just the kind of unreasollable dilatorilless which this case 
illu~trntes. 

'1'he order must be referred to 8ub·sec. (3) (".), Rnd RS sllch, after the expil'Y of olle 
11I0llth, it was spent, "lid ullder sub·seo, (4) plaintiff WI\S entitled to proceecl with Ihe proposed 
work. In so f,u' liS the order directs a longer period than one montb, it was inconsistent with 
the A(-t. 

All applic","t is not to he rest1'llined from pl'oceedillg with his wo,·k IlIel'ely lJeoauee 
a pl'Ovisional orde,·, which is expreHsly limited to olle month, may h"ve beell iS8u'ld 
months, 00' even yel11'8, earlier. (Ahmed:"bad Municipality v. Ramji Kuber, 1. L. R, (1912) 
36 Born. 61). 

Prllhibito,'y o,'de" as tn bui!d:illg, If not ultm vires CfI1t11ot be questioned: if appeILl (llowed: 
not re.orted to.-Accllsed n.pplied for pl'elllissioll to inclose a cel'tllin plot of land, This was 
refused an,1 "11 orde,' issued prohibitillg him from run.kinK allY COlI strllctioll 011 t,he lallo until 
the title thereto hltd been decideo by "Civil Court, Accused IItl\'el' theles8 el'eeted certain 
hilts on the I","d wldch 1\loutted on a publio street alld for which pAnllissioll was IIe('e~8Rry. 
The JIIuui"ip"lity gllve notice IIl1del' seo. 87 to remove the SI1.!'lle. Acollsed mllde ,\ petitioll 10 Lhe 
District Magistl'1\te who rejected it. '1'he or,lel' nnt being ob .. yeo, Rcoosod WitS I'I'0seooteo un
der seo, 147 N. W. p, and Oudh Municipal Aot 1900 and filled. Hel'l that 110 prohibit,ion IIotice 
or order issued ullder seo. 87 was Iil\ble to be ol\lled in qnestion othel'lvise thllll by mellns of 
fln "ppenl undel' sec. 152 of the Act, ano accused not havilll{ presonted I\lIy s'lch appeal, was 
rightly oonvicted (Emperol' v. Shadi I. L. R. (1904) 26 All 386.) 

Note,-The judglllellt shows· that the High Court found thnt the ordel' wns i"tl'lI vires 
and therefore held thnt it could not be called in question by '" Court, ~'he ruling does 1I0t 
mean that if the order had been ultra vires ,\ccnAed was still bon nd to Itppenl bofore be could 
question its legality. (See 22 Born. 230 note 20 infra). 

14 Suspend work or demand particulars.-This is in acco1'llalloe with seo. 340, 
Bom. City Act. 

S"it fo,' dmnages for illegal stopplLge.-One K. served lh~ munioip .. 1 hon.r.d of. Aj",.pre 
with notice of bis intention to l'ebnilcl a certain wall. ITe receIved 110 reply to hIS notloe w,LI,. 
in a llloTlth (the time fixed for the mUllioipality to gi ve a reply) ~lId tl, ereafte~ cOlllmencell t." 
build. '1'he municipal board then requiren him to stop the blllldll,g alld subo:nt ." f"esh flpph
oation. The applicant st,opped the bllildiug, hut dio not present n f,'esh apph"atl?"~ Rnd sume 
montlls later sued the bORrd for damages on account of the stoppage of ~ho blllldlDg. H!ld 
th"t the bonrd f .. iled to prove that the notice first gi veil by E:. was ."0t 111 accordanoe w~th 
law alld having fniled to give a reply within 1\ month was not anthorlsed to take "'"y 801,1011 
under the 2nd 1I0tioe. . 

Held furthel' thflt section 14 of the Regulation, if it R.pplied. At all, di,d not oust, ,the 
jurisdiction of the Civil Court to try the 8uit for damAges fOl' all ll1egal actIon. (Mumc,pal 
Board of Ajmere v, Kifayat.u,llah, T. L. R, 37 All. 220.) 

Demalld of fUI·ther particula,.~ ,'equires suspension ~OI' (l tnollth,:-The qU?StiOll wh?ther 
a mnnioi alit has a right to call for informB:tion I'egardlll:g ownershIp of the site on whIch a 

Pk y '"SiOll to build must be decloed Oil the C1reumstllllces of ench ORS6. Where, 
penon as s penlllo' . f f k d f he is bound 
however he so produces his tittle deed and fn1'Dishes the III orma lOll as e 0.1',. . . . i th from the date of his notice fol' the orders of the lIlu!lwlpahty before 

i
to waIL or Olldo m.otn'l the intended oonstruction. Not having done so he wns rightly oonvicted. 
Ie call procee WI ) 

(Elnperor V. Prl17l8hanker (1904) 6 Born. L, R. 581. . • ' 
build' &7 be proceeded with,-Most of the prOVISions of thIS 

Bllb.;!t!h:: taken :!~ t~ Bomhl\y City Act, section 345, The old section 33 merely 
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the tll1nicipallty to isall8 written orded within mae month from 
may proceed to eel; hAlldl"g, Itl'Ori it. WM 'n Aocord&nCII 

definite provwODI of the W Are .. ~.. perIOD. babitnaU,. 
the lAW Md orde.', of the Ultt.ucipallty-jJurry on ~th their bnildi"g, in 

and then when the bulldiulf i, cnmpletild or nellrly 10 urge tbe Ilfeat 
be the whole bnildiug haa to be pulled dow... It Willi Inggeated that the 

Ihoulrl be empowere,l to apply to the M"Idstl'ate for a polh'eman to rarry out 
prohibiti"g th .. construction of the buildiug beillg proceeded with, uutil the 

~:lp~itll had ieeued ita lIulll orders. 

X.l,l tIle effect of clILuse 2, section 33 (Boml"'1 V[ of 1873), which permits a porto .. to 
ereot,. buildi"g of whi"h he hl\8 give .. "o.ioe. if within the peri 011 I'rtllllll'ibell, thfl IIllIuicip"lity 
baa failed to iuue written Ilrders, is hy implication to p,'ohibit the erection of allY buildinl{ 

i'hin lJOoh ..... iod, nnless in the meantime, such ordel'. have heen i88ued. (Imp, v. G,mpettJ'{l1ll, 
Born. H. O. O. R. No. 22 or 1893.) 

htl1'e the muuicip"lity failed to pMA ""y ol'Ile l'S ,vitldll the period atILtI'd, .... d fl.('('nlled 
baIrN. the ork &Ccol·di .. g to the pla .. s and specifiClltions mentiollPd ill hi~ lIoti"e, he/IZ that 
the fact th.t he "fterwards made certaill alter". ions ai, the sngl!estion of the IIlnllicipality Ilitl 
Jlot malte him fn.-feit his right to build withont ~allclioll. (Sewnandlll~ llai Kuyctb v. Vice· 
OM'"""", Darjeeling Municipalit!l (1900) 5 C. W N. 42.) 

Where Application for permission to hniltl I,,,s b~en mr\dfl to .. , lIInnicipnl Boar(\ RIIIl the 
pariocJ '"entiolled ill acc. 87 (3) of the Municioalities Aot, 1900, h"s eXl'i .. en, t,he &.pplie,mt is ill 
the -.nle po ition as if t,be ereotion of the lJUildillg Rpecified in hi. applic,\tioll hltd been for. 
mally .'Ulctiollcd by I he BOllrd. A sanotion, expl'b8S Ol' implied, to tho 1" ection of Il Hpeci. 
fled bqilding necess .. rily carries with it a right tQ pllt un such onlill""y s(, .. fI'oldillg as would 
be u80NlAry uncleI' ordinnry cil'cuIDstances for the execntion of the work. (Sml'e"or v. Gokal 
I. L. R. (1001) 29 All. 737.) 

16. li.imit of period for commencing building.-'I'he P""j"b Ad, s('c. 9~ (6), 
provide. that the 81\lIction given "shall be Hvailahle for olle )'f'nr from the d"te on whioh the 
notice Illall h"ve become valid (lnd complete, Alld 110 longer;" and if the buililillg so Bll.llctioned 
i. not begull within the yea I', fresb sanction mOAt he olltnined. 

The Bomllay City Act provides that if he f"ilA to proreefl WiLh t,hA huildiug within the 
year, he may at Rny subsequent time, give a fresh no~ice which then operates RS a first 1I0tice. 

ThilllCction does not appal'ently provide fI limit to the t.im." withi n whioh the bniltling 
1nult be completed., It only deals with its commencement. 

Accused ohtA.iued pel'missioll to make some altemtions in hi. h01;se. 'I'he permission 
alln'ffed a year to carry Ont his work. No by.law providillg a perioil within which works fire 
to be carried out under seo. 33 of BolO. VI of 1873 was relied on. 

Held that ~he Ilonviction WIl8 wrong. so f,,1' liS it pruccelled "pon the period of one yeal' 
hadnK heell exeeedeil, and that it was nnneces8al'y to d"ternlille whethel' 8UIlh a by·law wonld 
be vltm Vi""8. (Imp. v. Tltaku.rdeLS, 110m. H. O. O. itnlill!; n, 52 of 1 93.) 

17 Penalty for building in contravention of aection.-'l'his Ruh·aeccirln is a 
vel'y cOlllliderable amplifioation of olallBe 3 or the olel Bec. 33. 'I'here alwuld be a mllrgin,,\ 
lIute .imilar to tho h~ad Iiue above. 

J/unieipaZity cannot t(lke proceeding8 in !'especl of 6)'ectio'IH the s/tbject oJ II. pelteling ~"it 
betuJeell the M.mirip"Wy and the '.lccuHc<I.-JII Il ";vil snit betwccn B IlS ph .. intiif and the Mu"i. 
eil'al B"al'd of Et .. wah as defendant, it was decidetl by the District Juclg 011 appe,L! that n 
'ffl\ll not entitled to close a certaill drain in fl'OIlI, of his house, hnt th"t he might, I"'ve Ihe 
platform in fr(lnt of his honse cOllnected with the public l'O"'\ I,y means of II st"ir (·a~e . 'I'he 
deoree dlrectee! the Municipal BO/lI'n to el'ect the stili I' C"80 within I,WII months, in def'l.lllt 
B WII.I entitled to erect it himself aud I'eonvel' till> cost of noing so f!'OM the MuniciplIl Bo"rd. 
The )(ullicipl\l BOflrd took Action. which they 811id cnll1plied with the d"oree. Hut B ('nntenned 
that the BOIl.I'fi 111111 IIpt complied with the d"cl'ee anti h" lll'ooP"nell 10 enlarge the ata;,' c8.le 
which the BORl'd hlld built "ud to covel' ovel' " lal'l(e Plll't or'U.e orlliu IIIOllg the fr llllt of !.be 
honee "nd "Iso to erect whll.t hl\S heen describ .. d ns Il vel-til'al blltt,l'ess ill f!'Ont of his house 
projectill!\, II. root or more from the origillal frollt .. e .,he buildinJ(. HIlVillg done this he 
appli"d tAl tile Civil Court for the costs illcurred hy hi III. All A ",ill wa" IIBllt to the spot 
and reported tha.t the cnnstrnotiollS \Vere ill BOme respects in accordll.llce with II.llrl in other 
re.peets contl'~lry to the d"cree of the Civil COUl't , 'rhe Sub.Jllojre dtloiclell th"t ~ome of. 
th~ ('on.trnctlOns should .he remove~ Illld 80llle Rhonld IItand. While the e prflceadiuA'8 were 
gomlC Oil th~ BelliI'll req~lIl'e~.B to dismantle tlte bnlta'fl~' Illld certaill portion of the taircn.e 
erecl.ed hy hllll, nnd 011 hl8 faIling to do 80 he WII8 p"osecuLed lind couvicttid. 

H.Zd. I,hat H w, .. not open to the Board to talce proceeriitlg8 pendlug t.he deoiaioll of the 
dilpute b1 the OI"U Oom, aud to oolltiutle the pl'VltOlltiOIl altAr the Oivil Court had deoidecl 
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the -"er ill f"vour of B. The, Boal'd '~" phrti811 to. the executive proceedillgs should have 
appellle~ apillst the Sub-Judge 8 or,d~' If th"y cOllRldel'ed that iL WAI enonSOUA, Munit'h,,,l 
authoritieS calm~t ~ver-ride the ~leclMlolI of ,R. oompetent Civil Court. ill a m .. tter of thi~ kfnd 
by mea". of n orlmlllal pr".e<'UlJon, COIIVlI'tioll Ret aaide. (ll'llcko PI'aaad v J:t/Ipet'or I L R 
32, All. 620 17 A. L. J. 735; 1910, 7 IIII\. Uas, 258,) " . , . 

18 Shall be p uni shed.-The fine is 1I00V ohligatory and not disOI·etiona}. 

III .dealing with R. cns~ of non.compl~R.llCe with I~ lej1:nl order made by II. lIIuloioipR.lity 
under thiS 0lau8e, a. MAglstl'Rte. hAS 110 nght to review the order f,'om the sta"d point or itl 
prop ety, R.nd to cOIIRlder what kllld of at,rllcture would be sufficieut fOI' the Ilurpoa in view 
(Bom. H, C. 0 , R, No. 63 of 11 Nov. 1886, Imp. v. lTol'lt BhanRhet.)· • 

An &('quittal ill !'eRpect o! R. olml'!:e fOl' buiJdill~ contlal'Y to the pl'oviRioll1 of the Aot 
does not bal' a proseollt,lOn for fnllure ttl comply with a uotice to delllolish the IR.ld buildi"g. 

19 .. Orde r t~ stop ~u~~ing IIc .- Disobedionotl of snoh nn ol',ler will be pUllllhable 
nnder tillS sub·.ectlou IlS helllg oontrary to suoh legal ol'del's of the Hlllnioipalit,y aI rna, 1M! 
iaued IlIIoer this sectinn," 

An illegal order wonld lay the muuicipality open to R snit for damages, see nole 14 ."2"'4, 

20 lII'otice t o a l ter or d emolis h, - Under sectiou 154 (5) tho lIoti06 .hould IIx a 
reasouahle time for cOlllplinnce, and nucier (6) on non.oomplialloe the munioipalit.y lIIay tMke 
aotion alld reoover expenses, uud sec Lion Hi5 I'('quires tha.t the oflendel' should btl I'unilhed 
if proseouted, 

Undel' the Bombay City Act, 8tlction 351, the notioe is to 'show can~e, and if anftloiellt 
oaule not "hown, then tho builc1illg mny be IIltered, demolished, &0" at expense of the perlou 
ottending. 

Acceptance of t(tOlles "Ot acqltiescence in disobedience of ol'del' to demoZish.-Where, .. fler 
the plUlsing of an order of demolition undel' seotion 449 of the CnlOllttn Act, upgotiatin .. s have 
been going 011 between th'!! perRon direct,eil to demolish all unauthorised erectioll and the 
Corporation, Lhe reoeipt of rlltes and taxes by the lAtter, 011 l'e·a~8e8sment of the whole 
premises, inollliling tile portiolls objected to, during' the period of sncb nO{olotilltiollR, i. DOL an 
Ilcqniescence on their part ill the con tinned disohedience to tile order so itS to disentitle them 
fl'om proceedin~ with the pro~ecuticl1l for RIIOII diRnbedienoe after the failurtl of tile negotia, 
tions. (LCLchmi Nltrayan Mahto v. OOl'P01'Otioll of OaZC1.tta (1910) I. L , R, 37 Cal. 833,) 

Accused built his honse in deviatioll from the sanotioned plan. Ha was required Lo 
demolish it and on failure to comply WA.8 p,'oseonted bero~e R. M"gistrate, Peudin!\' theae 
proceedings And wbila ""gotiatio"s wel'e goin~ on between hilll alld the mllllioil'nli~y, the 
lattel' recoived taxes anlll'lltes on Il l'e.assessillent of the whole prelllises illuluclillg' the portioR 
objected to. 

Held that the mere ncoeptance of the rates unilel' the oiroumstnnces ilid not amoullt to 
an ncquies('enoe by the mnllioipnlity ill OOlltinuolls disobedience of the order fol' 11emolilioll 
(Bholarll1n Ohinduroy v. OOl'poration of OaZwlta) 87 C, 837 lIote; 1910, 8 IlId, Cu. 6640.) 

Orde" for demolition not to affect any other buiZding,-Plaintit1' had in existenoe 1\ 

godowlI ill one oorner of his plot, He "pplied to prect ot,],er gOdllWIIS on the plot alld ~ent 
in plans hnt showed the enid ",()(lown us II blank space ill his plan , A.Cter the plan had heell 
"anotioned it wnA foullll tlmt owillj( to the exisr-ellc'e of the godown the pltlll of the lIew 
building WIU' ill ('olltrR.ventioll or the hy.lnws as to lenvill!! ,~ spllce bet\~eell ~he ",ld. and lIew 
buildill!\" Thel'enpon tho mnllioipnlity It.lve plnintiff a notic'e to i1emohsh hl8 bUllthng ~o al 
to lellv,; the AJlIlC, As he omitted to ('arr,. out this ordel', he WI\R pl'?~e.cnlecl, IIlId Ibe 
Maj1:istl'lLte (liI'ected him to 3emolish the old gotlown witllill 2 mOllths Plalllb,if then filet! a 
suit to I'pslmin the IIIllnioipnlit.y f,'om cR.l'ryillg nut .tlle or~e,I" Held thfLt ~e,clloll 4,9 of the 
C"loutta Aot does 1101, give R.nthol'it.y t,o the lIfAgist,'nre to direct t~e i1emoh~101I "f the whole 
Ill' allY 1)lIrt of a bnilililllC whioh WIlS in existellce befor~ the Snll('tlOn WA~ glvell, but. only, of 
th .. buiiiliuj1: tlreoted ill cOlltt'lwtmt,ion of the plnn submItted to alia sallctlolletl hy the 0011'0-
ratioll. (Hymn v. The O(t~C lttla OOl'poratioll, (I. L, R. (1906) 33 Ca\. 646; (J906) 10 C. W. 
N,I004,) 

B"iZdjllg ilt e,vce~~ of ilel'11ti~sioll m(lll be dem?Zi"hed.-AI! owner 1I"l'illA' ~plied for 
and ubtailled pPI'miRRiulI to huild on olle pOl'tion of hiS !R.Ili1, blll!d~ 011 othar 1'01 t10l~8 "I~o, 

' Iuoh p,u't or tile huililill!!' >1S is onLRid" til " limits {Ol' ,w:hl(>~ pe"llllsRIOII. wos gt'R.llte.l, III bOllt 
withol1/. notil'" ,,,,,IORTI in the discl'elioll of the ItllllllOlpahty, be dpmoiJshed, 

Pal'lollS' J. ny. :~" I ('allll"t R.ccept Lhe RI'S'umellt ~hHt a notice of c1enlol,i~il~tI is 1I0t 

J
'ultifted wl,el'e "bnililillg, erected without 1Iotios, otherWIse conforms to the o'be°erl °d' title 

- I d . &c or CAn be altel'ed 10 aa to ma e ° 
mu~loip .. nt,y h". to mI,ntena I'b rlltl,'I': t' !lew';.~~~ a 'buildlng is otherwlle nllobjeotionahle, the 
oon.Drm to t em. • JIlAy e 



allow it to remain evell if built tlVithout notice, but the power of 
fjlhAllaelltion ia In the fi, .. t illstRnoe, at any r8t.e, given t.o the munioipality, And 

not interfere with their rightful exarcil8 of tbis vower. In the 
deFendAnts have deemed the demolition neoe-ary, and hue taken !lotion 

I cannot hold thnt they I\re not perf""Uy within their lel{AI ri!lhtl ill 10 doing. 

'~II:;ly not the practice of the Court to interfel'e whl, oorpol·at.e !oodiol "unle'S they 'u'e 
l abusing their powers" (Duke of Bedford v, DawHon,) It is poslible to concei"e 1\ 

the removal uf nil illfinite8imllllv small excess building would involve the demo. 0' " large .lIIti expensive structure. I 11'111 not prepllo,'ed to Illy tI",t there mR.y not be 
in which on the faet.s it wlluld be clell" tlont the lII1lnicip!llity hatl acted mal" fide alld 

without the exer('ise of olne diHoretion. Bllt the p"esent Init hilS not been b,'oul(l,t on luoh 
III1&g1ltionl; an.1 I thillk therernre, that it WIIS I'il(h tly dismi8sed. (Bhl&wallishallkar v. The 
Bu,'at Municipality. 1. L. It. 21 Born. 1 7. P. J. 1895, p, 375,) 

Pr/ljectiol~ erected in defiance of.'efu8al mall be relllot'e,! even ;f 01,. pl'iv«te lalld.-A applied 
to A ml1nicil".lity for pel'missioll to orect llf\lconies (nejwIt8) to his hou8e to project over a 
publiC' Itre.:t; permi~.i .. n h""'flg heon I, .. fnsed, A ne\'t!rthel .. ss p"t up the baloollios, not over 
the street, but. over his OWII lilnd, bocl\uRe 100 ollnRidered that as they were 1I0t over a street, 
wbich W&l wide enough, the mUllioipAlity hRd no I' i~ht to reCuse pel'misssioo, Helt!, A was 
not entitled to Ron injuootion to relitrain the mOlliciplLlity f"om removing the bRloonies e.'ected 
in defiance of the l'efl1slll. 

lotr. Justi('e RR.lIIlde held that the erection WItS 'ao external addition fo\' whioh permis. 
lion W&I necel nry, Itool loRd ueen ak:ed fOl' Rlld I'efllsed, and tha.t it was immRterial, when the 
AdditiollA were 011 the side of publio streets, wloethe.· they overlooked plnintiff's OWII IOlld, 0" 
eool'OlIOhed 00 the pnblio stl'eet. It is for the;munioipalit,v to decide whethel' the streets are 
brOAd enough, alld wh lhel' nejtVIIR mi(!ht or mi(!ht not prove dangerolls in the oase of lIoei. 
dellts by fit·e. 'I'he extent of tl,ose Illl'gO discretionary powel's enjoyed by the municipality 
hlUl been cllmrly set fonh in J. r" R. 12 Bon" 490. The respondent ougllt to II ave aPl'lit!d for 
fre h pernlisaion he fore he made the new Rdditiolls to lois house. The present Ofl.lle is ~ovel'()ed 
by P. J. 1 95,375 llnd 1. L, R 19 Bom. 27 (violo 1I0te 7 o;uprll.) 

lolr. Justice PRrROns (di sentient) held that if the blLleonios ove"',ang the pnblic street" 
HO &I to be an obstruotioll, &0" they conld nndnuhtlldly be proloiuited ; bnt I1S the tlejtvas 
in question wel'e ereo/.ed over the plaintift"R own Ilwd, and the evidenoe neglltived tlollt they 
were an encronchmellt Iln the street or a. da.nger in time of fire, anel 110 rensoll oould be given 
by the mUllicipality for the prohibition, the mllnioipality oould not refuse the permission 
I\IIketi for. It is oOlllp .. tent t.o.l Oivil Court 1,0 pxamine the r easous given by a munioiprdity 
for an order refllsing pel'lllission 10 bnild, ,\lid if it finds that they Rl'e beyond the power 
oonff'rred by the Aot, or, to uso the wOl'ds of th" Act. itself, " inoonsisteflt with the Act," 
to 100M thRt t.he ordel' is nl/I'" vires aud to Ret it nside. The orders !that leg .. lly cau be issued 
loy a IIIllllicipRlity nncler section 33 of the .Aot nowhere extend to the issue of a prohibition 
to a pe''8OI1 nllt to build 011 his owo laud, lont are strictly linoited to the issue of orders in 
"ocordalloe with the pl'ovisions of the Aot, alld are intenderl only t.o ensure that he shflll so 
build ftS not to offend against the requirements of the Aot 01' slIch hy.I'IW8 as the lIIuniilipality 
mfty have legally mllde. 

Note.-This opinion has IIOW been over ruled loy I, 1 •. R. 27 Born 221. (See note 9 supra,) 

Mr. Jostioe Candy to whom the mRLter was reforred held thnt as plaintiff harl asked 
for permisaion Rnd it was I'e(nsed, he could 1I0t build in defianoe n( the refusal, and so was 
lint entitled to the injunotion. (1'he Gvdh"a Municipalitll v ' Heptula Bhai, 1. L. R. 2 Born. 
572,) 

Notice to r61noue 1& • new buildi"Y , not good in "e8pect of a building not newly erected.
The mUllioipl\lity gltve notice to plaintiff to demolish 1\ thara 0" buildillg alleged LO have been 
recently collstrnoted wit.I,out perllli'Rsion .• Plailltiff, alleging that tho building had been in 
exislence for 50 yell.rs, brought a Huit HgaillBt the mllnioipality fOl' 1\ deolnrutioll that the mllni. 
ci~lIlity was not oompetent to clemolish th .. building, H:el,L, that h being proved tI'Rt the 
hUlldilllf hRd not newly heen el'e.·ted hot WI1S of 101111: stRllding, t.he lIotioe, which was olel\rly 
o"e ~lIder se? 920f the Aot (ool'l'esponclin", to seo. 96) (PR.l1jl\b :/I[llllioipu.i Act XX of 1891), 
W:'. l"OI'el'II/lve, !I'"d could not Act liS 1\ notice under 8eo. 95 which l'eferB to projectiolls, &0., 
with 01' .",cr'I1\cl'IJ'g npon the lto'eet, &c" the bnildillg in question being 00 the street. 

In the Munioip~1 Act (XX of 1891) thel'e are two sectiolls under whioh a. ClHnmitte~ 
mlly ordel' the remllval fir a boilclifll!' or I\. port,ion of a bniltling, viz., seoti"n 92 8.n(\ sC'ction 95. 
'rhe fOl'IlI?r i. oo~oer?ed .with new louildinf,(B, a,"1 the latter with pl'ojeotioll8 01' etruotnros, 
overhan,dlng, proJeoting mlo, or enoroaching 11)'011 the street, etc. 

T~ flOwers gi:vell by the Act to MUllioil'fll Committees al'e an interference Fur the pub. 
110 good .wlth the .. rdlll8ry a;ightl IUld prhile~e. of the publio, R.lld therefol'e, the IlIw Ihonld be 
very Itr.otly collitrued IIPlolt Oommittee.. If a Committe wish. to exerci.e theM extra-
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or?i".ry.powen i~ mnlt do 10 Itrictly .in accordance with law "nd prooednrll, alld if " Com. 
m~ttee dlrec~ ".penon to remov? a bUilding Oil the gl'Ound thut it ha. been reoently built 
WI~out pe~mls8l0n, that perlOn 18 not boulld to remove the buildillg, whioh it ha. bIIell pl'ovtld 
~a •. not ~ullt I~elltly, ar.el'ely on. the ground that it is Oil a I)llblio street, and would be quite 
Justified In .. Iuug a Court to decide whetller I,he notice RCtnally serverl on him Itated the fl«)ta 
IlOrreoUy Rnd gave sound reasoll for the removILI of the building concerllerl. 'fill, o( coul'se 
doe. I!Ot meuu that the Oourts will illtGl'ftlre with the descI'etioll of the Oommit~ lawfully 
eXtlrolsed. 

It wall o,pen to the llIullicipRlity to serve plnintiff with the prop I' notice alld then 
take 811Ch acr.wn as the law n.llows fOl' the domolition of the builrling (Mllhomeli y".iu v. 
Municipal Oommittee, Lahore, 110 p, L, R, 1911; 1911,9 Ind. Cas, 8 9.) . 

Old to(lU el'ected under ~l'ecilll IIg,'eement canllot be dealt .vith a8 a ""0 building: 
agreemen~ ~ot e:"for~eable unde,' ~he Art,-lll consequellce of an ngr ement. entered into with 
til", lIIuD1clpa~lty I,n 1 65 cel'tsLon perAOIIS cOlIstrllcted Il g(lIIj, Rgl' eill~ that the same honld 
h,e III conforml,ty, WIth the plans Rpproved of, and if not the llIullioipality wnuM hllve thll 
nght 1.0 I~rohlblt lilly changeR 01' aclditions. In 1909 the lIlullioiplIlity issued a ""tice 
under sectIon 87 (5) of the N, W, p, aud Ondh 1IfllnicipniitieA A<1t 1900, requidnl{ applionnt 
to I'emove a wall that had been so ereoted on I,he ground thRt it wa~ ooutrlll'y to the 
original plall~. 

Held, that 8ec~ion 87 applied only to new buildings in I'espeot of whioh notioe to 
ereot 01' re·erect WIIS necesRaI'y, th,\t the wall haviug hpen erllllted many yllRI" allO the 
lIoLice of the lIltlllioipalil.y for its removal was uZim vircs, Ilnd that seotioll ]5:.1 of the' Aot 
as to IIppeal8 from orders of the municipality did not apply, Weekly Notes 1907, p, 2, and 
(1906) 10 C, W, N. 1004 refenod to, (Emperor v. Rn", Dayal,!. L, R, (1910) 33 All, 14.7; 
7 All, L. J, 1075; 8 lIrd, Cas, 569 ) 

Acq"ittaZ on charge for bl,ildi1lg contrcU"!1 to Act no bal' to B"bscqucnt Pl'oltcutioll for 
failure to demo!ish.-'l'he 1\ccnsed w:os desirous of "ddillg halcnni R to his builcling ill a public 
street, Ilnd nnder sec, 342 of the Bomhay City Act was required 1,0 give lIotioe, 'l'he notioe 
originally fUl'Dished conbiined nn refer'enoe to the erection (If certlliu balconies overhunging 
tho stl'eet and the ercdion of these balconies hecame the snbject of a referenoe by the 
accused to the Municipal En"l'iueer in wbich he hoped that no ol'jection would he taken to theil' 
erection. 'l'he Municipal Ellgilleer on behalf of the municipality rlid objeot to the erection 
of these balconies, all,l the Rccuscd, in spite of the objeotion raised, prooeeden to ereot the 
balconies stn.t.ed, Eoo' this aot he WIIS prosectlt.ed undel' seo, 471 fOI' oontrRvening the provi. 
siOnR of seo, 347 of the Aot lind ill course of thflt proRClC)utioll he WIlS acquitted by the 
Magistrate, 'l'his oocnITe(] in 1901. Subseqnently in 1902 the munioipality undel' seotions 808 
and 309 (~lIl1ed upon the Ro()Osed t,o remove the ba\collips wloioh hlld b~en in existence at t,he time 
of the former prosecutioll, The qnestion is whether 1,loe formel' acqnittll.l precludes the mrmi. 
oil'BJity from bringillg the present charge, Now on this poillt ti, ere does not seem to Ioe the 
smallest douht be01lU8e the offenoe oonld not have he en cnmmitted nntil the noti()6 to remove 
was servtld 011 the acoused; and the notice on the IlCcllsed was not st'rved IIntil the year 
followillg that ill which l,e was acqnitted un del' the former ohnrge, Thel'efore it lIeelllB quite 
clenr to us that sections 403 (I) and 236 Rnd 237 of the CrimirJl\I Procednre Code h"ve ~o 
app1iC'l\tion, 'l'he offence call not be oonsidered to be the slime offenoe, because the offence III 
thil cRte was lois refusal I.ooomply with the notice directAd to hilll tinder section 308 (2) of 
the Ao~, (Municipality of Bombay v. J"v" Jngjivu n (1902) 4 110m, L. It, 575 ) 

P,'ovisiol/8 as to height of bwit,ling abutting Oil pI,bZic st"eet should be complied. tuitl. in 
inte"'8t~ of 1"lblic health,-AconRed gllve notice of IliA i .. Ielltion to el'ect a i'llildin~ ,wh~oll 
touohed on either side of it nnblio streets which ran parallel to ellch other; the mUII,mp"hty 
ohjooted u.s the huildin!! would ill hei~ht cOlltl'a\'el~e sect,ioll 849-B of the Bombny Oit~ Aot. 
Notwit"stnnditl~ accused p,'ocee(led with the ereOtlOII, He was proseouted ... IId the JllnB'.'ltrate 
convioted him, holdinlr that the f"ce of the buildin~ ,slo?nld be OOllstructed a~ the portIOn of 
the building faoin~ the st,I'eet anrl n~t in the !.mltecl sen~e of the 1111\111 entranoe to the 
building, alld so it Ollmo within the ~ectIoII. ., 

Before the High Conrt on appeal it was COli tended that .the Act dId 1101, p~ov,lde for 
the aot.ual CMe in point alld this was a casus oln, 8118, Hetd, tlout It was not p~I'ml"lble to 
cl'ellte a ca~I" omi8811B by interpretation sl\ve i .. some case of st"oug lIecesslty, See per 
JJOrd FitzgCl'ald ill M61'cy Dock8 and HIlI'bnur Bo/(rd v, Hel/t/er80" Brothers (1888) 13 App. 
Cas, G95 607, These provisions of the Act are illtellden ill the, illtt'rest.y of !'uhlio, health, 

• aud the Conl't ought ~o COlIstrne thelll so as to advanoe th"t ~hJect. A ~eIl8onf\ble ~Ie:w was 
that the building must confol'm to the cnntiitimlS mentionen. III the secLlon. COII'lctlOn up 
held 011 theAe gl'oullds if not (1)1 those 011 whioh ~he !lHglstrate proceeded, (Elllperor v, 
Blt8tomji (1007) 9 BOlD, L, R, 863.) , . ., , , 

Jlunicip(llitll may "lIquire alt~ration or demolitiol~,-1 hll ve~ta the ","nlolpahlY, WIth 
n ,f1 .... retion in the m"tter, I\ud the Civil Courte will nnt ",terfere WIth the proper exeroll8 of 

that disoret.iou. 
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remain eYen il built ",ithout notice, but the power of 
1JI:!IIIl.ltioll is in the fit .... illltanee, at allY rate, given to tlte mUllioipality, nnd 

not Interfere with their rightful exercise of this llOwel', III the 
defend,"ttl have deemed ~e demolition lIeoeAsary, alld ha,"e to.kell !lotion 

I call1lOt hold thnt they Are not perfootly within their le({nl rhrhts ill so doing, 

not the practice of the Court to interrel'e wit.!1 oorpol'ate Ioodies "uole88 they m'e 
abasillg their powers" (Duke of Bedford. v, Dawson,) It is possible to oOlloe;"e!l 

the remova.l oC nn infiniteeimllll,V emo.lI exoess bu;ldill~ would involve the demo. 
0' 1\ large lind expensive structure, I IIIlI not prepat'ed to eny tlmt there mlty not be 
in wbioh On the facts it would be 0141111' tllnt the IIIltnicipRlity ho.d aoted mallt fide and 

without the exer.·iae of .Ine di"OI'etion. Bllt the pl-esent 8nit IlIIe not been bl'oul(ht 011 snoh 
IIl\eg,uiolll; anll I thillk thereC"l'e, that it WIIS I'ill'htly Ili8l11is8ed. (Bhutvanishallkal' v. The 
BIlt"at Jl .... ~ipality, 1. L, It. 21 Bom. 187. P. J. 1 95, p. 375,) 

PrOjectiOll el'eeted in defiance o/t'efusal may be ,-elllot'ed even if on pl'iv,,!e 1.t1ld.-A applied 
to Il mnlliciuRlity for pel'mis~io" to erect lllliooni es (?lejtV(u;) to hi8 house tn project over a 
publio stl'tlt't; perrni~.i .. n hnl'ill/l' heell I'efused, A tle"erthel"s8 pllt up the ho.loollie8, not o ver 
tile Rtreet, but, OVIl" lois own Illnd, bec"use he considered thRt as they were 1I0t over R. street, 
whioh 1\'&11 wide enou~h, the ml1l1ioipRlity hRd no l'ij?ht to refuse permisssioo, H eld, A was 
not entitled to a.n injunotion to reatl'ain the mllniciplLlity from rellloving the b"loonies el'ected 
in defianoe of the l'efuslll. 

Mr. Justice Rf,n"de held that the ereotion WIlS 'an externa.l "ddition fo\' whioh permis. 
sion 11'&8 neee8sary, Rnd hltd been Ilked £01' Rnd .'efnsed, alld th:\t it was immllterial, when the 
additionR were on the side of public streets, whether they overlooked I'llIintiff's own Inlld, 01' 
enol'OlIched on the pl1blio Bt.eet, n is for the;mnnicil'aJit,v to deoide whether the st.'eets Ilre 
brORd enough, alld whetlte.' nejwas mil(bt Ot' milrht lIOt prove dallgel'olls in the oase of IIcci. 
dellb by th-e. '1'he exteot of these lllrge disoretionary powers elljo,l'ed hy the municipality 
hilt! beell olel\rly set forth iu I. L , R. 12 BOlli, 490, The .'es polldent ought til have o.l'plied for 
freRh perllliB8ion hefore he made the new additions to his hOllse. The pre ent oaBe is goverued 
by p, J. 1895, 375 alit! 1. L , R 19 Born, 27 (vide note 7 mprrr .) 

Mr. Justice PRt'SOIiS (di~8elltiellt) held I.hat if the balconies ovedlallg the pnblie street" 
110 as to be all obstructioll, &0" they cOllld undouhtfldly be pl'ohibited ; hut M the Ilejtva$ 
in question wel'e ereol.ed over the plailitiff'A OWII land, and the evidelloe neg.ttived tl",t they 
were an encronohmellt 011 the street or a dR.lIg r in time of fire, alld nO renson oould be given 
by the tnUllicipfllity for the prohibition, the mnnioipality oould 1I0t refuse the peroniasioll 
asked for, It is cllmpptent to fl Oivil Oourt '0 ('xamille t,he reasons givell by a tnullioil'lIlity 
tor all Ilrdl'tr refusing pernlissilln to bnild, "lid if it finds that they are beyond the power 
oonf .. rred Ly the Act, or, to nse the wOl'ds or ti,,, Act, itself, " inconsistellt with the Act," 
to hold thRt tile nrdel' iA .. It,',, vires Rnd to Ret it nside, The OI'derA bhat legl\lIy oan be issued 
loy a '"'lIIil'iPRlity nnder sectinll 33 of the Act lIo\\'here extend to tho issue of a prohibition 
to 8. pel'BOn not to build on hi owo land, hnt are stl'ietly limited to the issue of orders in 
llcoordallce witll the p,'ovisions of the Aot, alld !\l'e intended only to enslll'e tho.t he sh"l1 so 
build RS 1I0t to offelld against the req'lil'ements of the Act 01' snch hy.lllws as the muniCipality 
mlly have legally mnde. 

Note,-This opinion ha.a now been over rnled hy I, L. R. 27 Bom 221. (See 1I0te 9 supra,) 

Mr. Justiee Oandy to whom the mlltter W8.S reCerred held thnt an plRilltiff had asked 
ror permiB8ion Rnd it wo.s I'efnsed, he could lint build in defianoe IIr the refnsnl , and 80 was 
1I0t eutitled to the injunction , (7'he Gvdhl'a Municipality v' Heptu!a Bhai, I, L . R, 2 Bom. 
572,) 

Notice to !'etnove u I new building' not good in l'e8pect of n bt£i!ding not newly erected.
The mUllioipRlity ~nve IIllti'e to plaintiff to demolish f\ thara 01' building alleged to have Ioeen 
recelltly cOlIstl'lloted without permhlsion, • Plaintiff, alleging tha.t Lhe bnilding had beell in 
existence fOl' 50 yen.rs, brought a snit ngRillst the muuicipality fo.' a declnration that the mnni. 
cinnlity WflS not competent to demolish the building, Hel,!, that, it being pt'Oved thllt I.he 
hllildint!' hRd 1I0t newly heen erel·t d hnt WIIS of 10llg stflncling, the 1I0tioe, whioh was clearly 
olle undet' seo, 92 of the Act (col'I'espondillll to seo, 96) (PlllljJ\b lI[nllicip.,1 Act XX of 1891), 
w". i"oucl'lIrive, allcl could lIot Act n8 11. notice nnde., sec, 95 which I'efers to projections, &c" 
wirh 01' ollc,'""ching npoll the st.-eet, &0" the buildillg in qllestion bfling on the stl'oet. 

In the lI£unioipal Act (XX of 1 91) thel'e are two soctiolls under whioh a Oommittee" 
mn.y ordel' the remova.l IIr a bnildillJ! or " podioll of a bllildillg, viz" seol.ioll 92 8.lIrl section 95. 
'I'he fOI'lI.er iM concerned with new Iouildings, alld the latt,er with pl'ojeotions 01' stt-uct.tres, 
overhRl\diug, projecting into, or ollcroaching 11)1011 the street, etc, 

'I'he powel's give II by the Act to MUllioil'lI1 Committl'es " 1'41 an illtel'Carenoe Cur the pub. 
lic good .with the ordinary ,?ghts "ltd privileges of tI,e public, "lid therefot'e, the 11111' should be 
very 8trlctly ooultrued egamlt Committee.. If 8. Committe wisltes to exeroise these edra. 
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ordinary power, it ml1'~ do 10 atrictly in 1U)C01'dlUlce WiLh law ~nd proeednl'9 and if " Com. 
mittee direct. " person to remcve a bnildillg On the ICI'Ound that it has be~n I'IlOllntly built 
without permission, that peraon is not bound to remllve the building, which it hila i>ften proved 
~a8.not ~uilt I'?celltly, rr.el·ely on. the ground that it!s 011 "Jlllblic street, alld would be quite 
Jnstlfied m asicmg a Court to deCIde whether the notice I\ctually 8el'ved on him It.ted tIle f>LOts 
correctly !\Dd gave sound reasoll for the removlll of the building (·oneerned. This of COUl'8e 
does 1I0t mean that the COUI·ts will intel'fere with the desCI'etioll of the COlllmitte~ lawfully 
exorcised. 

It was opell to the municipality to serve plainliff with tile propel' notice and then 
tllke 8110h acr.ion as the ll\w a!lows for the demolition of the builning. (Mllhomtd TIlHin v. 
Municipal Committee, Lahore, 110 P. L. R. 1911; 1911, 9 Ind. Cas. 89.) 

Old wall erected under Rl'ccilll (lgl'~ement cannot be dealt .vith as a 116111 building: 
agreement not 8llforceable undel' the Art.-III consequenoe of nil ngl'eemem entered into with 
thA municipality in 1865 certnin perRons cOllstl'l1cted Il g(Uli, R~I' ein!\, that the SRme ~hol1ld 
he in conformity with the plans Itpproved of, ani! if not the lIIunicipality woulll I,Rve ti,e 
J'ight 1.0 prohibit nny changeR or f\clditiollB. In 1909 the lllnllioipnlity issued Il "otice 
IInder section 87 (5) of the N. W. P. alld Qudh lflnnicipnlitieR AClt 1900, requidll~ applicllnt 
to remove 1\ wall that hr~d been so ereoted on I,he gl'Ound thl\t it was contml'y to the 
original pl,u, •• 

Held, that section 87 applien only to new buildings in respect of which notice to 
erect 01' ra·erect WAS necesR8.l·y, thnt the wall Jmving Iopen ertl(lted many yeRI'8 ago, the 
"otice of the lllnnioipalil.y for its removal was uZim 'Vires, "nd that section 152 of the Act 
AA to ILppeals f "om orders of the municipality din 1I0t apply. Weekly Notes 1907, p. 2, and 
(1906) 10 C. W. N. 1004 referred to. (Emperor v. Ram Dayal,!. L. R. (1910) 33 All, 147; 
7 AlL L. J. 1075; 8 In'd, Cas, 569 ) 

Acqltiltal on charge for bt£ildillg contral'Y to Act no ba,' to snbsequcnt PI·08ccu./ion for 
failure to demoZi8h.-'l'he .~ccused WIIS desirous of nddillg halconi s to his bui1<ling in a publio 
street, Rnd nnder seo. 342 of t.he Bomhay City Act was required t,o give Hotice. 'l'he lIotice 
originally furnished oontllined no referenoe to the erection of certnin bnlconies overhnnging 
the street and the erc"tion of these balconies heclulle the snbject of a reference by the 
accused to the Municipal Engilleer in which he hoped t,hat no olojection would he taken to their 
erection. l'he Municipal Engilleer on behalf of the municipality did object, to Lhe erecLion 
of these baloonies, ann the aocused, in spite of the objeotion raised, prooeeden til erect the 
balconies stnt.ed. FOI' this act he WIlS prosecut.ed undel' seo. 471 for contrl\venillg the provi. 
sio". of sec. 347 of the Act find in cnurse of thlOt proRllI'ution he was Itcquitted by the 
Ml\gistrnte, 'J.'llis oocnrred in 1901. Snbseqnently in 1902 the municipality ulldel' sections 308 
and 309 eR lied upon the Mcnsed to remove ti,e balcol1ips which hlld bpen in existence ~t I,he time 
of the fonner prosecutiol1 . The question is whethel' t.lle formel' 8.<1quittal preoludes the mlIni. 
oipality from bl'ingil1g' the present ollal·ge. Now on this poil1t. tl,ere does not seem to he the 
smalle t douht becnuse the offflnoe conld 1I0t have heen comlllitted until the notioe to remove 
was sel'v"d 011 the aocused; alld the notice 011 the 110cnsed WIlS not served until the Y8110r 
followillg that;11 whioh l,e WIlS acqllitted under the former chnrge. 'J.'herefore it Reams quite 
clear to us that sections 403 (1) ann 236 Ilnd 237 I)f the Crimillltl Procedure Code hAve no 
applicfltioll. l'ho offence cnllnot be oonsidered to be the same offence, because the offellce ill 
this cnte WitS lois refusal t.o oomply with ti ,e lIotice dirActAd to hilll under Hection 308 (2) of 
the Act. (Municipality of Bombay v. J,WU J(lgii'Vm~ (1902) 4 110m. L. It. 575 ) 

P"0l1iBi01lB as ' to height of bu.ilding abutting on public stl'eet shou.ld be compUed tvith in 
int81·est. of 1",bUc health.-Acoused gllve notice of lliR illtention to erect a i,uil<1ing whioll 
touchfld on either side of it nublie streets which ran parallel to ench other; the mUllioiplllity 
objeoted fIS the bllildin~ would ill hei/tht oontl'al'eue seot.ioll 349·B of the BOlllb"y Cit~ Act. 
Notwittlstanding' acoused pl'Ocee<l9d wit.h the ereotioll. He was proseouted alld the 1I1nglstrate 
oonvicted him, holding' that the f.~ce of the building' should be constructed a~ the portion of 
the building- faoing the st,I'eet and . not iu the limiten sen~e of ti,e 111/110 entranoe to ti,e 
building, and so it clime within the ~ectioll. 

Ber .... e the High Court on appeal it was contended that ~he Act did 1I0t p~ov.ide for 
the act,ual CMe in poillt and this was a Ca8u.s omiS8nR. Held, th ... t It wns not p~rml88lble to 
crente R. ca~u.s omis8us by intel'lll'etlltioll s"ve in Bom o case of Stl'Ollg lIeoes8lty. See per 
Lorn Fitzgerald ill Mercy Doc7~s ancZ Hal'b~ur B()Il1'd v. Helliler801< Brother8 (18 8) J3 A pp. 
CIlS. 595 607. These provisions of the Aot are intelldeci ill the. intereRts of ,"ulolio. heal til, 

• and the COlIl't ollght to oonstrue the III so aB to a.dv.mce th .. t ~hJect. A l:ea onAble ~Ie~v was 
that I he building most oonfol'm 1.0 the oonnitiolls mentioned HI the secLIOII . ConvICtIOn up 
held on theA(l groullds if tlot "" those 011 whioh the lIIugistrltte proceeded. (Elllperol' v. 
n.,stomji (1907) 9 Dom. L. R. 363,) 

MuniciplIUty may reqltire altem/ion 01' demolitioll.-1'his "e~t8 the lllunioipnliry. witll 
n ni.I'retion in the matter. Rnd tht' Oivil Conrts will not illt.erfere WIth the pI'opel' exerolse of 
that disoreLioll, 



aoWo" orothtlrwilill .lMler 8eO. 83 (3) (&.n. VI I)f 1878), 
, wbloh ... Iml. OIlo determine "'heth"r "I' Dot the H'mnvkl of 

to the I'ruviaioll oi 88C. 88 i. or i. not a mea,mre likely to promote 
btte mnllioipality adopt. the "r"per procedure, 110 Oourt "1m review 

grolllld that I .. the "I'illioll of the Oonrl" ti,e remov,,1 of the bllilding I, not 
0011 enie .. of'. The LeR'islRture h"s oOllfided to the lIIonioipnlity and 

the duty of deoilling ",llIlt meaSllree within it.R 'e2al powen are for the 
"el~len(',e.l\nd its disoretiou is lIot 811bj .. et to oontrol I>y the COIII'tll. (Panachlllld v. 

41A"",cuu,aa MU!licipalitV, I. L. R. 22 Born. 230: p, J. 1896, " . 296.) 

Otd.w tu ""!love, if ultl'(l vi"es-Hltit fOI' illjUllction agaillst Illunicipality.-The plailltiff, 
u tbe owner of honse nnd prellliij"" obtllilled pprmissioll from the mUllioip,tlity to exe!'nte 
081'!;Nn r81l&in therein. The PreAident being of opinion tl",t nllder covel' I)f t,he l'ermi&8ioll 
granted, .. he hRd made oonsidel·lI.ble Ilddil,iollR IlIld alterRtion8, mad .. a pl'"vi~il)nlll order 
Qnder ,eoI;ion 2 7, olal1se (1) of the lIIudras Cir.y Monicipal Aot, (III of 1904), dil't'ctillg theil' 
I ... oval. and 8nhaeqnently confirmeel tl,at order ulldel' olause (2) of ~ectiol\ 287, An np!'eal 
by the plaintilf to the St"mlillg Committee hal'illg proved illelf~otllal, khe filed n suit in the 
City Civil Conrt for the issuo of 1\ I'Pl'petu"I injullotion restl'lIillin~ the uorporation f"Olll 
demoliahhlll the a.lleged a.dditiolls, whioh she claillled to have been ill pxis~ence fo. 1II0l'e th" .. 
20 yeaN. Held., tha.t whell .. right and lUI illfl'ingement thel'eof nre IIl1eged, a CO,URe of notion 
i, dieol088d, .. nd IIl1less the.e is a b",' to the elltertainlllellt of 0. 8l1it, the ol'<lillliry Civil Courts 
are boand to entcl tain ti,,, cla.im. 'I'hongh section 287 (3) sll.ys tha.t the rlecisioll of the 
8ta cHq Committee is 'fillH.I.' '1'he WOl'rl "final" refel'lI to pro .... ed illA"s before the Corpora
ticln 1\1111 i, int.ended to bar ao appeal from the Staoding Comlllittee to the genel'al horly of 
Com_i_onon, bnt not to shut IIlIt the jnl'isrlictioll of the Courts, When a speci,,1 trillUllal 
baa beau created or empowereel to alford redl'pss there is a.1I implied prohibit.ioll ngo.illRt a 
,nit being filed in the ol'dina.ry Courts, hut the Standing Committee "llOlIlot be held to ue an 
indepelldent body 01' a speoia.1 Iribllo,,1 lIutloodsed to settle finldly diRputes as betweell the tax
",yer, or house-owners Rnd the Corpo~tion of which they are the roem Uers. It is 1I0t suoh a. 
tribnu"l u the M"lI:istl'&t.1I appoint.ed u"d .. r seutien to hear IIl'pe,,18 agll.illst IAvy of tllxes or 
~ .. (Bee BIa, •• Shankar v. 'J'he MunicipaL Oorpomtioll of Bom. (1907) 1. L, U .. 31 FlOIII" 604). 

Heldthert'fore tl'l\tn.@oit for injunotion will lie Rlld thl.t the proper remedy is lIot by w,\y of 
ma.dtrm.... Bholaram Ohototl,·y v. OorpOI'aiton of Olll, (1909) 1. L. It. 36 C,,1. 671, distillgllisloed. 

neW further, th"t Ihe suit wa. properly broo~ht agninst the President II" he WIl. Iwtillg 
on behalf of the COI'poration. (Valli Ammal v. 'i.'he Corpora/ion of M(,dl'llS (1915) 1. L. It. 38 
)(ad., 41; 17 111. L. J. 531.) , 

Limitation. of prnseculirm for non.complia"ce.-A proseclltion fol' nOIl.complianell of 
& notice to demolish must be made wlthill 6 mOllths of the elate Rxed ill the notice for lion
oomplianoe. There is 110 provision ill the Calcutta .A{lt lor a oontinuing offelloe. See 
1. L. K. 87 Cal. 545, note 35, seoLiou 48. 

The followiu!!, 2 rulillgs nnder the Calcutt.a. Aot are lIoteworthy 118 ~howillA" the pl·in. 
oipls. 011 which a Civil Court would interfere with the exercise of the discretion (If /I, III 11 lIici
pality. 

If proper diAcretion fOOt exercised Oivil OOUI·t will inle,jel·e.-'1'loe petitioll!''' oompleted 
oertain additiolls to Ida premi_ell ill Angr,st 1902, (levillti ng t(l Rome oxtellt from the sanot.ioneri 
plan and he also erected a cookin!!, ~he(1 "t the beginnillg' of 1903 without pel'lloispion. A pa.·t 
of tile premises w"s 1·,,,,'aluenl1nd itll as~es8ment illcl'easAd, in ?thrch 1903, ill oonsequeuce of 
the illlp"oveIIlPllts ma(I~, illclnding the devilLtiolls, 

In May 1903 a prosecution WIIS instituted ngnillst him in respeot of the cooking-sherl 
only, alld an oreler for pArtial demolition passed in August of the sa,"e yeur. Th reRf of the 
premises WRS re-IlRseued ill Spptember 1904 Ilt a highe.· rl\te on aocount of the illlp"ovonHlIlts, 

III February 1905 1\ lIotice wns serv'pd on the pet,ipionel' to show c/I,use why the additionA, 
whioh were not in Ilccordanoe with the RA.llctioned plan, shollid not be elemo1isheel, allel Il\l or(ler 
was made by the Magistmte ill August 1905 directillg the demolitioll (If suc:h port,ion (If the 
premiBe •. 

Hel,' thllt IIl1der •. 449 of the Calcutta MUllicipai Acf; it. is (liscret,ionnry with the ?tfall"is
trl\te to 1'''88 1\1l OI'<1er of delllolition or nnt, I\lId thn.t, ullder the Ci,ollll,stl,llce of the Ollse, the 
orae,' was not II. fILiI' 01' prope.' olle Illld could be set Mide by the lli~" COli 1'1,. (Sh'ti/, Abdul. 
Salllll,t v. Corpol"ufion of Qalett/tll 1. L. It. (1905) 33 C,,1. 2 7; (1905) 10 C. W. N. J82; S. C. 
3 C. L. J. (1905).) 

'I'hl' llI11ni('ipaliry in J""llllry J 905 sllnc(,ioned the cOllstructioll of n. room accol'.ling to 
a pllln Hllhmil,ted by the pAtitioner. wI", howevel' sli~htly altere,l Lhe positioll of n WillI. He 
was pl'osecoted ullder sec. 579 of the Calcnt(.,\ Aot for this .1eviR.tion and· fined on 15 Nov. 
1905. 'i'be Magistrate Kave certain direotions as toa Iteration in tbe room, thele were made 



nnd .1 he buiWing was re. ..... 1J on' the ground ~f improvement. ~&ter'-:I bile -:::iCipality 
"!'phell to the ~nll'iBtI'ate ullder 180. 449 for d;moliiion of. the ro"m Imd tile Mngiltrate made 
all orl\er aCleO"d,Dgly UII July l906. On" nlotlOlI tu set Dldtl \.his order all the gl'ound t"a~ 
the l\!"Iri1l1W&te had Dot tl'/eri and detel'milled the question whether the d8fllolitiom Wall 
jUlti liable. 

H~ld, thl\t the Magi.trat.e Wile bound to eXAl'Oise 1\ descretioll altel' reofliving evidAnce 
alld hedrlllg the defence, H.nd IInl. I, avillg dOlle to, hie tll'der IIlust be eet lLaide. (IOOS) I, L. R. 
3301).1. 287; 10 0. W. N. 182 J:eferred to. 

~'he. dj,'ecti~1I sl! o?'d h? exel'0!8ed ~itJl. due reglll'd to those I'ules whioh guill. OourL. 
flf Eqmty III granhllg 1113uIIO'"OIl8, WIth th,s nlfferelloe th"t t.he Mllgistmte hns alao to oon~ider 
whetl:el'.or not a buil';i."!\, ough.t to be d~moli8hed on th!l grollnd of its beiug A danger or 
OhRtl'lloholl to the public. Various grouuds for oOllsidllration statel1. 

Illstell.d of demolition the Il'iagistmta Rlwuld cOllsider whf)lhel' other remedial lIIeB.lRl,·el 
should ."0t he taken. Illterferelice with privll.te dghts bl'ynnd limits n""essary is much to be 
dtlpreoloted. Held, fUl'fher th"t ti,e High Court had powel' to llire·t whet.h .. r the 1'00111 in 
qupst,ion should be demolished 01' lIot, 1111.1 on II. considol'atioll of 1111 the Oil'clIllIlltnncBI it 
deoided thnt demolition wns IIOt IHl"t!ssnry. CirClllllstanees whioh shonlrl guide Court~ in 
lnakilljt Rllch ordel'8, ~t,\.ted "t length. (Ohuni La1 /)',Itt v. O""PO}''''iOl~ of O"ktltt<l, 1. L. H. 34 
CII1. 341 ; (1906) 11 O. W. N. 30.) S'le a\S(l T. L. n. 38 Cal. 296 noted s. 3 (15). 

21. Inap!lctiOll of building.- The lIIltrginnl note should bo "Mullioipa1it,y 1111),)' iUI. 
pect, blliidilll( Hn,l .l'equit·e "Iterntioll to b" IU>lcle." This slIb·sec. is h\ken fro~ t.he Bombay Oity 
Act, the fit'st 30 wI}t'(ls from seo. 350, ... ud Lhe rest i. itientiaaJ with seo. 353, except thRt the 
worcls "1101. h,tter I.han * * II hilS been c() lll pleted, IIIHY" are subRI.ituteil fOI' "within 
a 1l1()lIth. arter the cOlllpletion thereof." . 

What iR meant by cOl1lplelion.-Ullder seotioll 353 of the Born. CiLy Act, a notice waR 
given 3 mOl1tl,s IICter cOlllpleti(}11 to R. to reduce Iae,h:llt of the bnilcling. R. cOIII,euoeci that !.I11l 
pro~e(jlltinn was l,illlA btllTecl. l\[ullicip"lil,y ul'!.(eci chllt th .. building oould 1I0t be said to h"ve 
bean olllll!,lel.e(l, I1Ia1e 8 "nd IIlttil slloh Iwoomodations >L8 pl'ivie$ ulld oesspools h'ld been execnr,. 
ed ill ac('(}rd"lH'e wil,1, t,,,,, reqniremellts of t,lte Heldth Departmellt; IlIld tl<tll'efol'e the notice 
was within tin·le . 

H~la., that the notice WILS time bRrred. The word "coml'lel.iOIl" Illust, he t.aken in i~8 
orl1infll'y seuse, Itnd tla e Conn Ollnllot rean illto the section ., ill acoOl'c1nllce with slLnit,llry 
I'eguln.tiort" 01' sallitliTy offioer's npinioll. ('fhe Bo,,~. Municipality v. Uayhtmath Ma£ra'~d, 
I. L. It. 19 Born. 372). 

'1'lae BOlli. City Aot. seo. 352, provides that tIle bllildillg mny be out illto and laid open 
fo/:' purpose of inspeotion 

22 What is meant by "to erect iii. building."--OIIl11ses (b) nnd (c) are, with 
80l1lewl,at differellL woraill~, 8inlil0.1' to seo. 337 'Of the City of BombH,y Ant, 1888, which I/.lso 
illcludes ill I he terms, " to lIewly erect n, buildillg or re-erect allY buildillil plllled down to 
the plillth , or any fJ'ame'buildillg of which ollly the fmll1e work is left down to tIle l'lillth." 
'I'his latter 01"US6 WlIS illc""led in the seotioll by tlae Bill as origillally drawn, bnl was omitted 
by tlae Legislaturll. 

Most of tlae ol"u~es "f this eXplallatioll are idelltiral wil.h tlae Pnlljah Act, seo. 94, which 
defines I.lle expression "erect 01' re·ereot I\IIY builrlillA'," with the following c1iffel'ellce; in (II) 
the wOl'dij " re·c(}lIslruolioll " i. added; ill (e) ti,e words "its drainl1.ge, veuLiltltioll, or othel' 
Rtll\ilal'y "l'rll.lIgpment", 01' its Recul'ity Or stH.uility" al'e here substit.ut.ed for" 1111 alterlltion 
o( ib drainage' or sanit"ry III 'rangemellts, 01' affect its security;" in (I) "out.houses" are 
ol)lit,ted. 

The C. P. C. Ad, sec. 52, SIIYS, bhe expression iucl lldeR el'eotiu'r Ij.ny wall, ILrod all I\d. 
ditiollR aud alteraLiolls wloioh illvolve new fonndlLtiolls or inortlaaed superstructure on exist.ing 
fOUlllhltioll, &0. 

Build,;"g, aejin it'ion of.·-'1''''' Bill T of 1914 P!'oposed to a/1d to t lds ~ .. c~ion tlae folloWi~g 
parllJ:(rllph :-" 'rhe word 'buildillg' tlll'OU!{"Ol1~ thIS .. haptel· 11I€'lt1lS a hUI!rhll~ 88 defiued 111 

sec:ioll S." ~r"iR it was Rlli/1 WIIS II ece8sary III cOIlRequenoe of f.be.l'olmg II~ 1~ Born. r,. ~. 
494 lIoted inf,.". The S!,pcilll Comm it,eee omitted it from L I ~e. Act bnt ID COllIlClllt WIlS. ugam 

. konght to Ia"ve it ins'!rtecL a" it. \~RS ~olltenn .,d tllll.t this ndd,tloll .would ,~e",ove the flnw 1D the 
above I'll Ii "!!" nlld enable II lllt~t c lpl\lIty to ?ollt.l·ol sllch cons tructIon.. lhe prol'~8t11 was ho~ • 
• ,IIvel' ev .. ntnnl1y witl,drawil as It was explnllled thRt tIle Ill1leUdlllent would not have the eft'''l t 
of meoti"g t.he diffioul ty. . 

Re.e,·ectillg (I 211"lfo,.,,, 10 a gl'ellter height.-In this ca.se, tbe ac,:used wa:s cOllvicte~ of 
htlvinlC el'el.to(1 " ulatfol'm or lth"ta 011 lIIulliciplIl g l'0l1l1d WIthout laavJllg prAvlolIRly obtallled 
pernlissi()11 to do so. 'I'he S?b.Diviaiollal IIfagiijtrat8 revlll'sed the sentenoe. '1'he Local 
Goverll)lleut appel1led to the High Oourt. 



iWittp-Sec. 96.) 

... ~ .. _t4 011 beh.l' of the aooR4d that be eredtlad hi. olrl\hClta, whioh WIUI cllly 
of .. bout two ol1bltlt, and that it waa 1I0t ueoeuary under the Act 
mauicipa)ity ... the aoouaed ollly ,'el'nired hi. old "hat". 

I;Of'dIlb~PI. in di roe!ug of the maUer, .aid: We th\O"k the el'eoiio" of this "hata 
1ooii" .w'~""D Ol"ule of eeo. 38, 1\11 au addition to I\U existin!!, !.uildiug nnrier the wide d(1filli. 

1I1f, given by .eo, 3 of the Aot, It i. !'tl,'manellt ill Ilharac~r, aud servos as a 
exlelld.1d door •• ter or r"ieeri platform of conllnnnit'ation with the puhlio road, As 1\ 

ctclOI-a'.p" 11 ill t.ermB inolnded iu the definit,ion of n. building, we are IIf opinion this erection 
I "lao. We reetore the conviction and sentence pused by the Ma~i8tl·A.te-(Rom, 
U. O. Orim. lluling No, 47, of 7 August 1889. lmpemtl'iro v, Dcvin(lrapa K'hand(tpa.) 

Rc-bu.ldinq waH which hll8 falLen dOlOlb.-'l'he A.ccuseil applied to tI,e rnnllicipllli ty on the 
19th April 1910 (01' leave to "econsLruct a wall of his house which hA.d fnl\ell down. The muni. 
oipality 011 the 13th May issued an IIrdel' to tire aMused prohilriLillg lrilll fl'on. lIInkirrg tho I'e· 
con.truction. In tbe meallwhile, on the 11 tit May, the aocused witl'oullt waiting reconstructod 
the wRII. On being p,'oseouttlil ulldel' section 96 the Ai...gi8&mW relyillg on the case of QtLCen
E",JIf'U' v. Tippl.lna (1888) Ratan!a!'s Un. CrL Cas., p. 4U2, acquitted him. 011 "ppea! :-

H,Id, rolversinl\' ti,e orilel' of aoqnittn.l, that the acoused hlld ereoted 1\ buildillg within 
the meaWlllt of seotion 96 Rince tbe rel'llilding of the whole w",\1 whioh hlld fallen down was a 
material reconstructioll 01' an erection of a huil<1inlr as defined in tire explanlltion to the seotion. 

Q_.Emprc88 v, Tippana is 1I0t an authority nnde .. the new Aot. (Empe'ror v. /(akkhrm 
8"rdn,.~a .. , (1910) 35 Born. 236 (1910) 12 Bom. L. R. 1060). 

Becon8t"/lcting si,le wall of hOllose on old foundation not nece8srtI'ily new bttild'ng.-The 
l\OOuaed owned a Irou8e, one of th side walls of whioh had falien ,town. He rehuilt it on its 
.. 1<1 foondM.ion, wiLhont hl\vin~ p\'8vio08ly obtained permissioll of tire lUullicip:dity, He WII8 

tbereupon ('''''''ged, unde .. section 96 of the Bombny District IIfunicipal dct (BOlli. Act It! of 
1901), for havillg erected a building without-permission of the mUllicipldity :-

It WIIS oontended for the Illunicipnlity thn.t this Wf\S 0. "re·con~trnotion of a building" 
&8 'buildillll' by sec. 3 (7) "ahall inolnde also walls, &0," He,~toll J . slloys "'l'his ml\y mtlA.n 
that &IIy wall or dool'·atep, &n" is it,Rslf Il building, or thnh A. building includes nil its willIs, &c. 
If the former interp"etlltiou be taken, the wall in question ia a llUllrljng !lnd it has lreen reo 
colletl·noted., If the lattel' iutel'pretation is taken, then the wlloll is only pert of ... building, the 
boilding is tbe whole honse. If A. wall stoocllry itRelf it. would ba huildin,g, but where there iR 
a complex \)uililing auch as 110 houoe, the" building" meant by seo. 96 is the whole house and 
not a aelected portion of it Buch n.s a wall. 

It may be that the re·constmction of a wall mny be a re,collstl'netion within the men,ning 
of sec. 96, of that buildillg of which it forms a part, It may be thn.t the section inteniled to 
leA. .. e it to be determined as 1\ qllestion of fact in en.cb cIIse whflLher the re·cOnstruotion of any 
partioular wall or pOI,tions of a buildillg is substalltially a re·Ctrnstructioll of 1\ bail ding. If it 
does, then the question is ,yhether there bas or hilS not been substanti"lIy 110 re·oonstrnotiou of 
the bnilding. The lIIagish'ate has round thl\t it is not alld the materials on reoord do not show 
that he is wrong, 

ChA.uQA.vllrkar J. held that the MAgistrate havin~ foulld as a {"~ot that acoused hlld re· 
c<llratrocted the wall, the only question was whether it cnme nnde.' sOO. 96. "'l'he case is on .. II {ours 
with 12 Bom. L. R. 1060 (1I0te , sectiou ) in which I fully oonour. A wall such AS this 
eXllre'sly falla withiu the definitiou of buildillg aud its re·constrnction amounts to "el'ecting 
a. lmilding," 

On reference to Chief Justice Soott it WIlS held that the IIccused committed no offence 
under section 96, for it could not be s,dd as a ·matter of Illow that the matel'ial re·construction 
of a .mall waU must constitute tIle" ereotion of a bnildillg." 

It i8 recognized in Englnnd to be 110 I'ule with regfll'd to the effeot of illt.erpretation. 
cla1U68 of a cOlllprelrellsive nature that tI,ey are ""t to be taken as stl'ictly defining what the 
meanin« of a word must be nlldel' all cil'oum8tances, IJIlt merely as declo.l'ing what thillgs may 
be comprehended wiUdll the term where the oil'cnmstances requil'e thnt they should. 

The Q"een v, The JU8tice8 of Oambridgeshire (1838) 7 Ad. & E. 480, Meuill v. Jacobs 
(1875) L. R. 7 H, L. 481 Rlld M«yol', ~c" of Portsmol~th v, Smith (1885) 10 App. Cas, 364, 
followed. 

Tho word I building' ill this Rection mnst be given it,s ordinary mellning, a melluiug' 
whioh the n~iglr.bourillg' ections illdicata. It is p08silrle that t.I,e re-erection o[ a wall may 
(under certam Clrcumstanoes) amo.mt to a material re·colIstl'Ootion of a hnilding undel' the 
IeCtion, bot it does not neoo88A.l'ily do 80 , 

(1910) 35 Bom, l!36, diMtinguished as there accuBed tr\lated the ,'e.ertlotiun of his WIllI 
as fallillg within the section. In this present cue the wall is a small one and accused h&1 
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an alon. regarded it .. not OI'ming under the !lection. (Emperor T. B. H. InSo".a (1911) 85 
Bom. 412, 13 nom. L. R. 494.) 

A 8'P.a~, of II rO'£7l,d enclosed btl klmat 8creens.-Held that IeC. 87 of the N. W. P. '"od 
Ou~h Munlo'paltty Act (I. of 1900) as to power to regulflt.e lIew huildit.gs reRd with 8PO. 9 (6) 
wlnoh de6nes the expressIon" erect or re·erect any buildillg" did lIot npply toO a strndul'G 
which conlliRted of "a @mall 8P'lC8 adjacellt to a bungalow e,;olosed by means of kanata or 
oanvas BcreellB and within private grounds." 

If. 8!ICh. an enclosure ,,:as pl'ejudiciltl to tire health safety and oonvenience of the puhlic 
tl,e ml1l1lClpahty should cOll8ldel' whether sl10b could not be Jl:llRrde.1 al!'ainst under aome 
otl,el' provisions of the Act. (Kanita Nath v. The Mt~II 'ciral Board of Allahabad I. L. It. 
(1905) 28 All. 199.) , 

Note.-TlliA might pOB ibly oome in under olause (f) If other struotures." 

Materia! alteration, ~c. - In the Clllolltta Act t() , re.erect ' includes If the re .oonatrllotioll 
of a buildillg after more than one·hldf of its cubical extent has been tlLken, bl1l'1lt, 01' falion 
down." 

Material altemtion.-Tbe mere addition of a mMonry edging t() I\. chabutm IIttachfld tn 
II. house on a public street is not a mflt.erilll altemtioll so liS t() fUl'nish grOUlld tot· a conviction 
ullder the V. P. Act. (Ru(lha BaUabh v. Emp"'or (1904) 28 Ind. Cas. 193.) 

New waZl i8 a blt'ilding.-l:'IR.intiff stmight.enen some ofthe walls lIy builoinJ!' !lgHins!. the 
pre'E'xisting walls whut 1l1fly be calleo It seoollclary or oOtlble wall; I, e als() bnilt n new m880n,'y 
WILli and thArfl·by enlR.rged his cOllrt·yal'd . Held that though the fi, · ~t menl,ione" WILli mny 
be open to doubt, the 2ud wall wns an ere<'tioll of a house within the IllBfltliug of scc. z3 R. 

240 of the Bel/gal Aot . Where the terlll 'building ' is not defined ill the Act, it oUl(ht to be 
construed in its ordinary penSfl alld as illclu1ling ereot,ions, stl'Uct.ures or bllildinl(s sllch M 

maSonl'.9 walls. (Mahabi,' Das v. Guya Jl(unicipality , (1915) 26 Ino. Cas. 651.) 

Be.building of houae a,butting o'~ ~treel brurllt down. is to re·erect It bnild.ing.-A house flllllt. 
ting ..: puhlio street WRS burnt down so tl,ltt nothing but tl,e 4 WR,lIs Oil the I(round fto",' reo 
mained. Accu-ed in re.huilding I'he housc pulled d()wII the frOllt, WR,lI to the plinth alld the 
other three tv some 6 feet 01' so of I,he plinth, nnd prooeflded to build to I\. height greR.Ler than 
A.llowed by SI'C. 349 B of the Born. Oity Act. He was couvillted tinder S. 471 for cont,raventi "l( 
the provisions of this sAction which prohibits" buildi"g whioh "abnts on" a stl'~et to be" el·eOt· 
ed 01' raised" above a certain height. 

Sec. 337 (2) provides tl,n.t " to erect a bnildillg" means" to newly erect a Ilniidillg or 
to I·e·erect any buildillg pulled down to the pliuth." Admittedly this definition does not np. 
ply to this erectio". 

As to the meaning of ' raised' the question was whethe" , bnildillg' was to be construed 
as" the original building" or as the" rtlin left by the fire." In inte"pretillg these words it 
should ' he borlle ill mind that we are tleaIiug with legisll\.ture of a sornewh"t technicR.1 killd 
ennvted for a speoific purpose. The purpose is Illlmistakeably the health and well.beillg of the 
City. '.1'0 seoure sallitllry sufficielloy of light and ail' there Illnst be slime relatiou between the 
width of a street II.lld the h!\ight of the buildinJ:ts on both sines. No clonbt this is bllsed nil Lhe 
tellchings of m()del'n sanita,'y science !llld eqnally no douht tile legislatnrH intended tha'. all 
r AMonable opporr,ullities should be seized of enforcing the siandard Illid down . The present 
caso is not one of pulling down but of accidelltal destruction by fire and a~ Buch is not. spe(,i. 
ficlllly dealt with in the Act, so the intention of the legislature has to be !ufe''I'ed. lL IS rtW 

sunable 1,0 infer that the law intended. that. the opportunity for sl\., . .;tory Improvement shollid 
be tHken in suoh a case. The IVord " raised " iij illserled in the secti,,,, 1.0 inolude cases which 
are II0t illcluded ill the word" ereoten." The huildillg 'which was the snhject of 8tructllTIII 
ope"atiollS waR the ruin alld that buildillg having beyolld questioll been mised, 8ec. 349 B 
applied. 

'l'he f'lOt that the re.el·eotion hilS been set back 80me inohes from the actnal line of the 
street, did not lIlake it ""y the les8 abuilding IIbuttillg the street. OOl1victioll oonfil·IDed. (In 
"6 Ali Mallomed (1907) 9 BOIll. L R.737.) 

, Re.erection.' is different from' erection' :-Acon8ed applien for p!U'mis8i~n to l:e.conRtrnc. 
tion his houee. The total lellgt.h or t l, e w'llIs of the house was 229 feet, ()f tl1l8 a pleoe 28 feet 
10llg by 9 feet hiJ:th was the old wall and the rest of it was all new. '1:lIe question ,lI'oee 
whether aocused in puttillg lip the building on the rema~ns of a w ... 11 28 feet III lellgth erected, 
l'e.erect.ed or '·e·con~tructed a building. 

The High COUI·t on a reference by the l'rfagist,rate held that this was a question of fact 
which must be dete"mined 011 til .. evidence alld uircuIDstnnces of eaoh (l8.8e. 

'Re.erection' is something different from 'el'ection' of t\ building. '1'0' erect' is 
defined by a. 837 (2) of the Bom. City Aot. 'Re.erection' i8 not defined. It must mean 



of • erectintr "building.' f lICOuHd pulled the 
oome tinier fI80 U7. Be mA1 no~ .... ft pulled nown to 

N-<ereoteid withlu the DI ning of leO. 8~ O. Bo,h are quelltions of 
Jf(&tlGDI\OV, \19(7) 9 Bom. L. .9S8.) 

tlte "O~tR (If a chapr' abutting 011 '''lblic road alld pltltillg back "(I"J in itll old 
or rfJ·erect a buildin.g."- fiE' 6 111,1 CAM. ~31noted se'!. 175 wl,ere it was 

not. 'l'he High Court after "ef4"I'rilll{ to 1. L. It. 28 All. 199 (vide note " . 289, 
18 BOlli . 547 ( ) R"Y, "A II 6XlltninMioll of the groll.lfl 011 which 
may refuse to sAllotion the ereclioll or re·erectioll of It \'nildillg Rlld the conditions 
he imposed fill an int.e"fling bniloer ""'Y he helpfnl to determine what th .. 

"e"eot or re·Hoot" are meallt to eOver No pl)wer i8 gil'lIn to It Conlllli(t~e Ilhsoln. 
deptive OWlle.·s of the lel(itimlltll USIl (Of Lhei .. IlInd!;. The object (If the aelltioll i~ to 
the 1I .. {ety alld 91111itlltion of the buildillg IIlIn the slIihtbilil,y of the strllctulIIl "prell, 

nooe relatj,'ely to nf'illhbollring Iouildllll!'8 a.,lI II IHo to con8~rve t,he helth,I" sn.fety or COil· 
" .. nienoe of the I'nulio or of the person8 dwellillg ill the vicinity. Where A. ro·orec.ion 
cannM oome nnder allY of t1,ese heads, it will not he It re·erect,ioll (·ollto.llpla.ted by tlte 
lleotion." 

Beplliring tin "()oI of It .hed not It ",·e,c,·ectioll." -AcCURPcl hnd It shed con~iRting of 
funr I,,"te Rnd n. .in roof stnndillg pRrtly project,illg beyolld .he huilding lin" of ... ron.o. He 
hud .ion to tnke the roof off and repRir it. He WflH cOII"ictpd of r".IOl·pct, ill~ a building 
in ,1 of tI ... provisiOlls of 8el·. 4~9 (1) (c) Cillcutta A .. t, IInO the Jlf"gi~trltte direct .. ,l 
hiDl too clelJloli~h the po.·tinll beyolld tl'e huildin\!' I ill". Held thllt IlC'clIlTed's acl, "'liS ."0t It 

re-erectiou witldn tho me.\ni.'g of Rec. 3 (39) (a) of vl,e Ac-t whioh is re·con".,nwboll of 
~ building if 1I1U1'e than on ... ·half of itR cubic",1 COlltelitS lire tllk II flowlI, 110" did .he fl.ot 
OOlile unner sec. 35l 1\8 to -, 110 pod ion of ony bnildlllg "I' ",,\11 "bllLLing Oil II puhlil' 8t·'·~et, 
eh,,11 be (lon traded withill the line." (1'ripcl/de.<tv'''· ]Iitter I'. G01'po!"atiol~ of Culwt/a, I. r.. It. 
B9 Oal. 84; ]6 C. W. N. 23; (191J) 11 Ind. C1I8. 997.) 

R..ctllI8tructinn-lIIelllling oJ.-S .. otion 342 td) of the Bo",bAY City Act reqllirps that 
notice .huul" h .. given t" the '"llIlicip ... lity whell a pe"son jntt>IIOs -. to n ' n.ovo or )"e'('o"~lrlict 
""1 portion of .. bllilding aUlltting on a stl'ect, "hi"h ~t.a1l08 within tho reguhH lille of such 
street." 

'l'he wonl • ro·onnslruction' as used in seC'tion 342 Ioas sOllie other " Iem( nt r,han that, of 
addition, &I~r/lt io" or ,·epair. If the '·"pa.ir is of an OI'dillAry and CA."unl chllrllctpr, it iFl-lIoL 
re-conlltrnction of /Illy portion of the huilding. If, 0" tl,€, nlhe.· h/llld, tit ,el'nirs Rre of 0. lIIore; 
or lE'lllSIInh8t.autial olt ... racler, affecting the st"bili!.y of the btlilding, 1,It~y are rc·conatrll(\tion 
whether the repail'A Ilre <lone inside or onlsid .. the hnl1~e . III ellch CII"e. it is It qne8tioll of 
fRCt whetltl'r the part,ial work~ rlOtle with rererellc~ to a bnilclilJg are mere "epair& or ~re 
re·conlltrnct.ion of n portioll of the Luildillg. Tlte differelloo betwoen repairs ano re·cOllstrlw. 
tion i (llie of d .. grep, and call be nHlde out by finding whetl,er wllltt hRs hI-en d'me ntlds to and 
Wft8 intended to adel to tlte structllral OA.pMity of fohe huildillg. 

'l'hl' queRtion whnt are "rApai.·," "constl'llctiotl" Alld "ro.coIIstrllcLion" waR oor.· 
Kidered by tI,e Hon e of Lords in Haddinott v. NelVtoll OlwlIlbe)'B go- Co., Ld., ]901, A. 0.49. 

Lord MRCnRl!'I,ten 8"YS :-" It ~eem8 to me that whenev!'r new mo.teriA.I is p"t into .\ 
bnildinlt so thllt it heclnlles all int,pgl'al " ... ,·t of the ,b·tlctu.·c, yon h,tvesomet,hillg i.) the n"tnre 
of colIRtrllction. You 11."0 ptltd.lg togelher the 0101 mal,(;t·i.tls 1t,,11 tht' "pw." '1'1", ,, His Lor<l. 
ahi!" ob8el"Ve~ "Ulty 1I0t one s"y wi~h t,lle RtricttJst '11'''I'''ip(,y t,h.t" blliltlitll! i. in COllrse of 
onnstl'llo-tioll whell it is heinl/." re,cfl1lstrllcteri ill 01' leI' tn make i., WIUlt it, Wl\~ i"telltieil to be n. 
6rn. alld 8uhslnnl j,,1 structure cn.p"ble of resi~&il1g" thfl IIct,i"" of the wi"d? H"'COlIstrnctioll 
ill bllt con.truction ol'or ngain." In this quoll'd (,Rse t.he hllildillg h~r1 ],een completed 
alld nl\ lhs.r, WIIS <lolle sllb~eqnently wa. t,h"t (·, ... tltin iron stnys were n.l1ded r,,,· its .t.tbilit,y, 
not fo.· ornllment, between thfl girders lind the pill",.", which snpponecl t,he htliltliug ; alld it 
wile held (,hA~ t.hisllew work was "re.con(ltl'nctl'd." 

lfelcl, that tlte Itl"tioll of plnilltiff in 1'00l1r.ving Lho joioLs, pl""kR IIlId 7wba 1100.· 011 lI,a 
fitst 3 ftDor~ or he.' honse >tnd phwi"lI: II w joist •. nelv pl ... "kij ""d 'Il' \\' koon 1I0nrs t.ho ... , 
amollllts, witl,;n tho mCA.nillg" of the sectioll, to Il, re.constrllctio" of t.hlll, portoi"" of (,he hnil,lilll!. 
Acco"dilll!'ly suit fo.· re81,raillillC{ the tnu"il'ipn.lity f, 'o,,, pullillg down 80 III1'CIt of tlte bllildi,,1t 
"8 wlla ullantho";8 d, dislllissed. (Dawlcabai v. JIIL1ticip(!l COII!miHsiollel' of Bombay (1904) 
6 Born. L. It. 102 ,) 

97. It shall not be lawful for nny per 011 to erect Hny hut 
iR I t' f I l or shed or rl'l.llge 01' block of llUts or sheds, 01' 

egll 1\ lOn 0 "'~. 
to add any hut, or 811<'d to any rauge or block 

of huts or sheds already existillg when this Act comE'S into opera-
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tion,. ~it~out giving :previolls notice to the municipnlity; and th 
mUUlmpal'tJ: may l'eqUl~e such hutR or sheds to he built 0 that they 
may stand In regular lm.e~, with a freA pa sllge or way in front of 
Rn~ betweell every t.W? 11I.le. of uch widt:l~ as the municipality mAy 
thIIl Ie propel' for. ventlla:tlOn and ~o faClh~ate scavenging, and at 
suoll a level as will adllilt of suffiClellt dramage, and may require 
such huts to be provid pd with such numbel' of privies and such 
means of drainage as to thpm may seem necs ary. If any hut or 
shpd or range or block be built withont giving such lIot,ice to the 
municip~li.ty, ?" othel',"~ise th~lI :IS required by tIll:, municipality, 
the rtlUnH']pallty may gIve WrItten 1I0tice to the oWlIe,' or bllilder 
t.hereof, or to the ownel' 0" occupier of tbe land on which t,lle snme 
is erectecl or is being erect-en, requiring him within such reasonable 
time as shHll be specified in tIle nolice to take down and remove 
the !,;Rme, or to make. ncb alterations thel' in or additions thereto 
as having regard to sanitary con. iderations the municipalit.y mny 
think fit. 

1 Kut •• -This is IIlmost 1m exaot reproductiou of sec, 34 of Born. VI IIf 1873, !lee soo. 
181.A I1lld 1 I-B of the M"dl'nR Act. . 

Notice.-See seotiolls 164 aud 165. 

Erecting 1\ hnt without nolice .\IId failing to remove it when l'eqnil'ed to do 80 are two 
distinct, offences ( Ohlt irllla?> H owrah Municipality v. GoLupi Bewa, 10 O. L. J. 16; 1909, 2 Iud. 
Oas.939.) 

Otvller.occupier.-See 1I0!,As 4 and 6 page 219. 

98. (1) Wheneve,' the municipality are of opinion that. 
any huts or sheds, whether used as dwellings 

lImjl\'ove'lIent of hilts. hI f th d h or ta es or or any 0 er pUl'poses, an W e-
ther existing at the time when this Act comes into operation or 
subsequently erected, are by reason 

(ft) of insufficiellt ventilation or of the manner in which 
such huts or sheds are crowded together, or 

(b) of the wan t of a plinth or of a sufficient plillth or of a 
sufficient drainage, or 

(c) of the impraer,icability of scavenging, 
attended with risk of disea e to the inhabitants or the neigh
bourhood, they shall cause a notice ' to be ~~xed to ~ome con
spicuous part of eacll . uch hut or shed, reqml'lng. t.be ·owne,' or 
occupip,r thereof, 01' the ower of the land 011 IV Incb such llUt or 
shed is built, witbin sneh reasonable time as may be fixed by the 
mUllieipality for that purpo e, to take . down alld remoye; sll.ch 
hut or shed, or to execut.e sucb opel'ntlOJ'lS as. the mUlllCIpahty 
may deem necessary for the avoidance of snch l'lsk, 

(2) In case any such 20wner or occupier shall refuse or 
negleot to take down and remove Buch huts or sheds, or to execute 
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ithin the time appointed, the municipality may 
·el buts 01' sheds to be tHken down, 01' such operations 

performed in respect of such huts or sheds as they may 
nace Rry to prevent such risk. 

(3) If snch hut.s or sheds be pulled down by the mUlliciplllity, 
e unioipality ehllll cause the materillls of each hut 01' slll;'d to 

be sold separately, if such sale can be e:£ff'ctecl, ~.lld the proceeos, 
after dedncting all expenses, shall be paid to the owner of the 
hut 01' sbed, or if the OWllel' he unknown or the title disputed, 
shall be hf'ld in deposit by the mU1licipa1ity until tJhe perSOll 
int.erested therein shall obtain the order of a competent Oourt 
for the paymellt of the same. 

Provided nlwltys thHt in case any huts or sheds, existing at 
the time when the land on which they are situate first became 
pat't of a municipal di trict, sbould be pnlled down under this 
section by order of the municipality, or in plll'suance of their 
notice, compellsation shall furthel' be made to the 20wnel' or owners 
thereof, and the amount thereof, in case of ciispute, shall be 
8t!certained and detet'mined in the manlier provided section 160. 

1 Kut •• -'1'his section is fLn almo.t eK8.ct I'eproduction of sec, 35 of BOlli, Act VI of 1873 
except the words" of illBllfficiellt ventilation" "to take dllwlI "lid I'emove suoh hut or shed" 
alld .. R plinth 01' of a sufficiell~ plillth," 'J.'h se !;\st sevon words were designod to prevollt the 
practice of hailding on sorld n, low.lying alld unhealthy grollnd, The words as to when the 
land" Iir8t bec ... me part "f the mllllicipal district" wel'e subst,itllted for" whell tl,is Act CIIII'S 
into fOl'oe II ill the old Act See the Bengal Aot, secs, 245-248, as Lo SllII itUl'Y 1IIoasures 
wi~h re'l'"rd to Blocks of Huts, 

Hat.-'l'his is included in Lht! definition of " bnildinl(, sec, 3 (7), bnt there Cllli bo no 
doubt tllRt Ih .. term he,'e used is not illteniled to refer to pacen houses however sm l\1I 1mt 
merely to the ordillll"Y mud or bamboo alld mat haloitations of the I'oorer classes, III a 
CalouttA. nlll'eported cn.se (vide ,'epol't of the Howmh Munioipa\il.y £01' 1 82,83), it was beld 
thnt it does not include a structure with katcha.pueca walls, 

Notiee,-See sections 154 and 155, 

Mlllliei1laZity ann. Magistrate 'IlU/8t sec to a compZilmce u'ith the Act, othel'Wise Oivil 
OOUI't tuilZ interfel'e-The municipalit.y i8sued ,. gelleral notice to owners of btt8Ules to do a 
lot of opern.tiolls, some of which were admittedly the work of the mnllioip,L1ity, Aconsed 
offered to place his I,,"d nt tbe disposal of the municipality t,o make IIny imp,'ovement they 
wished; this was declined alld a l,t'vised llCJtioe was i~sned nlloler sectioll 408 C"loutta Muni. 
cipn.1 Act (III B. C, of W, 1899), '1'llis notice also reqnirell a IInoober of operatiollB to be done 
some of wbich it was the duty of the mnnicipa.lity to do, Accused Ilftvillg foiled to comply, 
he was <'onvicted, HeZ,1 rhllt the oonviotion was had, When tlo9 ooullioipality directs olle 
of several OWnerS of a blts/ec to Cflrry oot certain hnprovemellts alld iSSll1'8 1\ genel'"l notioe, 
it i8 the d~ty of the municipality to serve him with" copy of the standard plan nppl'oved hy 
tl'e Committee noldel' sec, 407 nnd point out to hilll ill tllILt piau what work be is to do, 

'l'he dn~y of tlle corporatioll in il"prndn~ bnstees is a. most illlportf\lIt, one alld they 
have beell invested with the ono.t ample powe"~, hilt when ceTtaill pellal seotions enforced by 
the crimin,,1 law are put ilO Illothn nn the reports of mnnicip,,1 Sel'Vf\lIts it is inculllbent on 
~lle M"gi~~rate alld th .. au~loorities of ,Ioe Corporati .. n to see that the legal proceilul'e whioh 
IS a condition precedent to ""y cOllvictioll, is ~t";ctly anl1 prol'sdy cl\nied out, (/(aulli Lq£ 
Gatan v, The CO}'pol'lltion of Oalcutta, (1906) 1l c, W, N, 50 ,) 

2 Owner or occupier.-See lJotes 4 and 5, sec, 63, 

"Iu,dle present case, the owners or the huts were giv\'lIl1(Jtioe to quit the huts at olloe 
and on tl,,,,, refus,,1 to do so, the hilts wel'e pulled dOWlI, I'Ve 011 II lOOt Iwlil thlLt this notioe 
W&.l legal under sec, 35 (Act VI or 1873) which clearly coutell1plMes that, ill the first in8tance, 
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the ~wller. of the property in que8tion shall be required to" execute Inoh operl\tionl .. 1\8 the 
m Ullloipahty IlIl\y deem n606l88ry fOI' the o.voidl\lIoe of riRie of diB!'&8e, &0., Rlld that the 
removnl of the property 8100.11 be oarried Ollt hy the mnnioipHliry ouly if uoh op~ratioll' are not 
exeouted. (Jail'am Ramsay v. W. E. Scott. P. J. 18 8, p. 7.) 

.. O,,'l\er" i& Receiver appointed by tho High OOltt·t.-'Vhell II. Doti('e under section 
408 IIf the Cl\lonU .. 1I1nllioipnl Act has beeD served all the actlll\1 owner of o.u f'state ill the 
III\1Id8 of a Receil'er "ppoillted by the High Court. he is li l,hle 1111<)e.· the sectioll all Illloh and 
1I0t the Reoei~er, to onrry out the requisitiolls mn'de therein. It is inonmbellt on the ow~er ill 
Rnch a caRe to requeAt the lleceiver to oomply with ti,e lIoti('e, nftflr tnkillg the di..-,tionl of 
the COIll·t, and on the lattel"s {"i1l1re to do RO he should hilllself apply to tl'e Hillh Court 
mnking the Reoeiver a pllrty. IC tI,e Court refuses the o.ppli(·a. ion, the Owuer wonld be eno.. 
ble!1 to satisfy thfl Mngistrate thnt he hnd liS d All diligence to cnl'l'Y nut tho roqui8itinl'B, I\nd 
in tile eve"t of a oonvictioll tho penalty would he merely lIomill"1. If the owner iR hflJpl .. 88 

in the "'Il.ttet· the GOller",1 CommitteA may pl'oce d under the ~ectioll ngnillst tho ocoupier •. 
Parkat· v. Iupe, 17 Q. B. D. 584, referred 1.0. A Ileceiver appoillterl by the High COUI·t ia "ot 
the" oWllet·" of the pl'llInises he I,olds a8 811010, nor is he an "a"ollt. 01' tl 'u~ree" withill the 
defillitioll of tI,e terlll ill seotioll 3 (32) of th .. Calolltta "Iulli('ip") Aot. Fil1k v. Corpomtioll 
of Oalcuttl/, 1. L. R . 30 Cu\. 721, followed . (Ool'110mtion of O"lcutta v. Haji Ka8silll Arijf Bhalll 
(1911) 1. L. R. 38 Cnl. 714.) 

See Oorporation of Oalcutt" v. M1tz"jfar HI/saai" (1910) 8 Ind. Cas. lia a8 to the meAning 
of owner in the caso of bustees and as to service of notice for improvements under the 
Onloutta Aot. 

(3) Powe,·s connected with DminflCfe, ,,"c. 

99. (1) All sawel'S, drains, privies, water-closet, house-

lMunioipalooutrol gullies and cesspools within the municipal dis-

over drains, &0. trict shall be under the survey and contl'ol of 

the municipality. 

2(2) All covered sewers ::l,nd dl'ains, and all cesspools, whethet· 

public or private, shllli be provided by the municipality or other 

persons to whom they severally belong, with propel'traps, or 

other coverings 01' means of ventilation. and the municipality may, 

by written 3notice , call upon the 40wller of any sllch covered sewers, 

drains, or cesspools to make provision Rccordingly. 

1 Origin of section.-S"b.seo. (1) is ol"use 1 of seo. 39 of the old Aot of 18i3, with 
the words" waler·oloseLs" added. See note to sec. 106. ee M"dl'as Aot, seo. 210 lind 214 
(1). 'l'he Bomtmy City Aot m"kes .\ distinot,ion between TIlI111;oipal draills, alld private drt\ills, 
only the funner beillg ulldet· IIll1nioipal oontrol. 'l'he suh.seCltion foll ows Bellgal Al't, seos. 190 
a"d 197. S 0.48 (1) pl'ovides for by. laws "re!!,;]latillg the oOllstrnotion, lIIaintenanoe and con
t rol of dmills, sewers, cesspools, wAter.olosets, privies, latdll eH, nrinals, &0." 

See sec. 50 (2) (c) as to all publio sewers and drRins, and all sewers, drains, tunnels, 
oulverts, &0., in a longside 01' ulldet· any street, and all works appet·tninillg thereto belong to 
the munioipality. 

Madms Al't, seo. 166 (l), requires thnt ownel'K or oooupiel's of lands or buildillgs skirting 
publio streets Ot· roads sh .. 11 oonstrnot, &0., oulverts over the side oh .. nnels or ditches ut the 
entrances to snoh lauds or buildings. 

2. Tra.ps to be provided.-Sub.sec. (2) is clanee 2 of seo. 37 of the old Aot, and oor. 
I'esponds wit.h Bombay City Act, seo. 243. Mnl'gin"lllotil shoul.! be "Traps &0., when to be 
p,'ovided." Vide" Contents." 

3. lfotice.-See sao. 154-158. Ins tenrl of sending lhe II otice, the mnnioipality lIIay do 
the work without giving the perBOII the optioll (If <loin!!' it himself, seo. 112 (1). 

Service of wt'itten lI "tice pl'escl'ihi"g a l ime for romplitLnce is assenti,,1 and cannot be 
dispensed with. A~ the munioipality may make by.la.ws in this ma.tter, G. R. 4371 of 21 Oot. 
1859 G. D. does not npply. 

4 OWner.-Sep note 4, sec. 63, pAge ]74. Sl'e I\lso seo. 156 ( I), proviso (b), as to snoh 
oharges be i"!!, oonsidered "improvemellts t'xpellses" lind how t.hey art> t.~ be recoyered; ~Iso 
sub.se . (2) I\nd (3) of that seotion as to reoover'y from occuprer and hIS remedIes agalllst 
OWller. 



order to carry ut any drainage scheme, it. shall 
be bl.wful for a municipality to carl'y any drain, 
sewer, conollit" tunnel, culvert, pipe or wHter

, across or ullder Any streAt, 01' any place laid out 
~itntralled fOt, a street, or ulldel' any cellar or vanlt which 

tdJ;l:1I.~JlfDtler any stl'(-'et, and, Bftel' gi ving reasonable notice in 
owner 01' occupier, int,o, tIl rough or under any lan(l 

~~~"'rer' within the mUllicipal district, 

The mUllicipality, or any officer appointed by them for 
purpose, may elltf>r upon an constl'uct any new drain in 

the pla.ce of a.n existing drain in any land wherflltJ /tny drain 
vested in the municipality has been already constructed, or may 
repait' or alter any orain vested in the municipality. 

(3) III the exel'cise of any power undel' this section no un
necessary damage sh~lI be done, Hnd compensation, which shall, 
in case of dispute, be ascertained and detel'mined in the manner 
provided in section 160, shall be paid by the municipality to any 
pel'son who sustains damHge by the exercise of such power. 

1 Drainage.-'l'his is tllken from seo. 222 o'f the Bom. City Aot, and is on the lilies of 
sec. 210 (2) alld (3) of the ],£"drR8 Ac~. 

Jlunicipality liable fo,. injury cau~ea by amin.-Where Il. municipality excavated 1\ 

trench for 1\ pipe chain in Il. public IlIn E', and the trench gE'tting filled with rl;l>i ,,·w8.te,· callsen 8. 
land slip Ilud damllKe to plnintijf's hOllse. Held that I1S the nruin WIIS the chief caURe of ti,e 
dll.m&l(e, 'he municipaliLY was Iillble. (Vithalda8 Dliammdus v. Mtmici1.a~ Oommissioner of 
Bombay (1902) 4 Born. L. a. 914.) 

In a ."it for alleged damage done to the plailltijf's premiseR b~' eXCI\V'ltio"B for 
dl'fliulljle pUl'p(}ReS, which the Jnstioes were (\I",IIol'i"eo to make by Aut VI of 1863 (Bell. C), it 
beiul{ .hown that the Justic!'s ilRd flntrusLed the executinll of th .. woo k to ski\1f)d alld 
compet"ut coutractors-Held, th .. Justices were HOt liable. (ULlman and other. v. 2'he JU8tices 
oj the Peace for Calcutta. B. L. Lt., 265.) 

SKit for du7twges c(tUsed blj druill aoe.-Plai II tiff brought 0. Buit Oll 5 Feb. 190 ftgailisL 
the mUllicip .. lity for COlllpPlIsatiou fOl' ""mages ill respect or inju,'y oCPIll'rilig "buut 3 Aug. 
1906, 08n ed 11y the cOIIRt,rllctioll of " silliage dr"illnge system. Ife~d the sfiit was bRl'l'ed 
uuder Articles 2-1, Il.lld 2, Limitation Act. 

Under Art. 2 it is not ner'esH8.ry fhllt the flllOllicipllliev nl'let lit the time of doi"g the 
"ot openly 8.8s .. ro 01' iufOl'1Il the other pll.rty that he is acting" in pllI'suallce of It. partioular 
ellactment. It is sufficient for the mllllicipality to ~how that in doinl( the not they were at 
the time under the honest helief tl",t the ~t was authorised' by the Statnte. 160 P. It. 1883 
followed. 124 P. Lt. 1881 referred to. 

'1'l.e omisRion to give 1Iotice nuder se('tio1l 120.C, Punjab Munioipal Act does IIOt affeot 
Artiole 2, Limitation Act. 5 W. R. 137 referred to. 

&ven when c"mpall~ation i8 cl.dmed for dA.lllage resultillg fl'oll' the cOll81'ql1ences of the 
acl. of a. puillic body dOllH in P""Hllllncll of 8tRtl1tol'Y powel's AI tide II upplies. (Richa"a 
Watson. v. Il'mieipal Oorporation 1;[ Sim/IL, 72 P. It. 1909; 112 P. W. It. 1909; 1909,2 Ind. 
C .... 819.) 

When A. mlllli"ipltl P""CIt dr"in evelitull lly finn" its outlet npon private lalld and U'A 
contillulttion of the d"ain is not shmvn to belong 10 the munidpRI 01' be " p"blic ,1t·a.III, hel,t • 
tllllt p""~(lnB who "hat"ucted &c., the dl'ain at. slloh contillll"tioll could not Ioe punished ullder 
seo. 168 of Act I of 1900 (Local.) 

'1'1te It{IIl1icipnl Act is 8. local Aot of A. highly teohnioal nature II.n<l one whioh touohes 
the priVl,te rij{htl of lTldividnal.. It 11118 therefore to be moet CIl.r~IDlIv o(lustl'ued alld the 
mtentioll of the f .. amorl of the Act must be 'obtalned from the p&,-ticular Iu.ng~a.ge f1sed. 
(Dalla v. Emperol', 6 A. L. J. 666; 1909, 2 Ind. 0 .... 408.) 
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l Ot. (1) If nlly building or land be nt any time undrained 
ISollicient drAinage of or not drained to the satisfaction of the muni~ 

honsM. cipality, the municipality mav by writt~n 
2not.ice call uron t.he. 30wner to c?mtruct 01' lay frOl;' such building 
or land It dram or pIpe of such sIze and material. at such level 
and with such faU as they think necessary for th~ drainage of sucl: 
building or land illto 

(ft ) flome drain or sewer, if the I'e b n. ~mitable drain 01' sewer 
'within fifty feet of any part of suc!, building or land, or 

(b) a covered cesspool to be provided by such owner. 

. (2~ ~t shall not, be I.awful new.ly 5to erect any building, or to 
Now bu'ld'"~.R no~ to re-blllld any b11l1ding or to occupy any building he erected W 1 t 10 0 nt' . 

dr'lil)8. lIewly erected 01' l'e-bUllt, unles a.nd ullt.il-

(ft) a <lrain be confltrncted, of such size, materials and des
cription, at such lev 1, and with such fAll, as sball appear to the 
municipa!ity to he lleCeSS<lI'Y for the effectual drainage of snch 
building; 

(b) t.llere have heen provided for and set up ill such building 
and in the land appurtenant thel'et.o, all such appliances and 
fittillgs as may appeal' to the municipality to be necessary fol' 
the purposes of gathering and receiving the drainage from, and 
conveying the same off, the said building and the said land and 
of ,effectually .flushing the drain of the said building and every 
fixture connected tllercwith. 

6(3) 1'he drain to be construct,ed as aforesaid shall ~mpty int.o 
a municjpal drain, or into orne place legally et apal't for the 
dischllrge of drainnge, situated at:t distance not, exceeding- fifty 
feet from sucll building; but if there js no snch drain or place 
within that distance, then uch drain shall empty into such cess
pool flS tJle municip::rlity direct. 

1 Orig in of section.- SlIb·seclion (1) iR fakslI from sec. 37 of the old Ac~ of 1873. 
See the P""jllb Act, ~eo. 122. A.nd Madl"l8 Act, SeC. 213·A, Sea nlao secti"" 156, I'rovi~o (II), 
as to speci ,i1 IIgreement, Sub·section (:l) A.nd (3) are f"om the BombA.Y Oity Ao~ sec, 284, 

1'1,8 , ani~:1ry BOIIl'd su\(gesfa,] fhat provision should be mado ill the scction for all 
lJollHe cOII"ections fill' pl'ivies "" bath·l'ooll'S as reg-IIrns R. l(ontH"al <1 .... in"l(o 8el,omfl heiDg 
c,uTied out loy, 0" UI,der t.he cIIlItl'ol of, tho mUllicip,\lir.y; l1"d f.hat. the cost may bo recovered 
ft·olll We owner ,\I' oooupie", as n public improvement unde,' soo, 156 (I), proviso (b). 

Tioe exppriellce of K"rachi, It'tIlI(OOIl alld Bomllay Rl,ows that tloe success oC n. dminllge 
scheme depellds ill a Itu'ge men.aure Oil the house connections; to be efficiellt Hnd saLisfnetol'Y, 
theso ought to he ()I' " unifol'm plan, Iootlo n8 'llgarc1s mll~eriA.l8 A.wl construction; nnd 110 

opelling ou~h~ to be lelt (0" ill A.dvised peonoll'y on the pA.,'t of the OW lieI', as de£eo~ive hOllse 
• oonnection will oel'trunly CA.use illness in the 000up'el'8 of the hOllse, 'PI'ivies nnd bnth.rooms 

nre "lwA.Ys ngA.illst tht' ontsido Willi of a house, 80 the interior a,'rallgemsnts will not be intel'. 
fet'ad with. 

Sec, 209 of the 1Iludraw Act provido~ tnRt t.he monioipolity lI,ay COrttl'al't with th. owner 
or occupier fol' cOn8trllctioll alld I'epair of any drain, privy, &0. 
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I A I~o Bee. 112. 

'l'be:1Iac1raa Aot, aeo. 213.A, p"o"idea t1.Rt no reqnisition to conneot with any drRin or 
pi,," _, ApI'I't, .hall be made (1) on any person ellt.il.led to exemption from taxes 011 buildin~s 
_latad 011 _nnt of the n.nnual value 1I0t excp.eding Rs. 6 of ownel"s 80le p"operty Rnd (2) 
DO to be reqnit'ed to expend upon 8uoh nrnio a Rum elCcepdilll<" 5 tillles Ihe nmount 
p"yable nnnua\ly by him nil RCOOUllt of tRxes on the buildillg or Illlld to be (lrailled. 'l'he sum 
in a olauel. a",ount to be b"rlle by the muoicirality. 

8 Owaer.-Sef' ·note 4, section 99. 
, :thin SO feet.-The PnnjRb Act saJls "not more than 100 feet." So also the 

J(ad~ Act, tbe Bombay City Act, seCR. 231-232 Rnd Bengal Aot, sco. 227. 

IS 1J'0 erect a building,-See explanation to sec, 96, 

Ti,e Bengal Act, sec, 242, provides that the municipAlity may prohibit the owner of 
Rny IIew hou8e to let it for occoplltion, u.ltil the drainage and IlLtrine lWcommodation have 
been inspected nnd approved, 

6 Drain where to empty,-The ma"gillal lIote shonlrl be as ShOWll ill "Contents." 
.. Snch dmills whe.'e to empty into," 

Legally set apart 10" the di8cha"ge Of d"ainoge,-A plnce "lawfully set npn.rt" for the 
U8e of the I'ublio by the Corporatioll within Lhe mell.llin~ of sectioll 299, Calcutta MUllicip .. 1 
Act (Ill B. C. of 1 89) ,"ust be n. plRce over which the Oorporatiou have acquit'ed by sOUle 
procedure uuder the statute a rigbt to ma.ke us .. of pl'il'ate propel·ty as " public draiu, 

Where every but ill II. bILsti bad a RlIl'face drain con"ected with the !,I'ivate com'l1on 
drain of t.he laudlorol a"d thi8 I:J.tter drlO.ill discbR"ged into the mnnicipal sewer at a distance 
outside the 8t'Ltutory limits :-HeLd thllt the private common dr"i" caunot b", pl'esumpd to be 
a !,IRee h,wrt,lIy set a ap.Lrt for tbe discharge of drai"age withi" the me/l.llillg of .sectio" 299, 
that a tenRnt in one of the hut8 ill the bU8ti CIUI"Ot be called UpOI1 to alter his connecting 
dl"Rin to suit the couve"ience of the Cor!,oratioll, and I.hnt he canuot he fined for neglectillg 
to do 8U, (Gobindn Ohandra v, Oorporlltion oJOalcutta, 1. L. H., (1910) 38 C,L1, 268; 13 C, L. J. 
327; 15 C, W. N, 412; I9lO, 8 Ind . Cns. 706,) 

Municipality "ot lJ.utho,·ised to ,'eql£i,'e dmi,i in ,'a,·tic'ILLlIl' locatiol~.-Accused was con· 
victed alld fined Re, 25 for not cotnplyiul( witll a II"tice issned by the Municipal Commissio"et· 
of Bomba.y unner scc. 231 of BOluhay Act III of 1888, 'l'lte notice I'equit'ed hint to mnke au 
open drAin ill tbe gully 011 the west (If his premises, this d.'ai" to be SCI constructed as to adjoin 
the west wall of his building, 

HeLd, that clAuse (a) me. ely gives the Commissioner power to reqtlire that a drain 
shonld be mnde " of such mllterial, size and ,lescl'illtion and lll.id II.t such level and with such 
filll and outlet as ma.y a.ppea.' to the Commissioner' necessary, emptying into sllch mu"icipal 
d"Ain or plaee aforesaid." There is nothing in I.be Innguage of the section aut.OI'ikilJg the Com. 
mi_sioner to direct that the rlr .. in shl\\I he mad ... so as to adjoin any particular part 01' Wldl of 
the premi8es. In In ,'e Khimji Jaimm (1. L. R. 24 Born. 75) there was a notice given by the 
MnnicipRI Commissione", uu,jer sec. 249 of the Act requiring the Rccused to cnnsto-uct II. uriDll1 
of six compa.rtments iu the open spll.ce inside the elltt'ance gnteway to the cloth mal·ket. from 
Cha.mpll.wady anI! a. waler closet in the curne.' of tloe elltl'lt.noe fmm let Ganes lowlldy neat' the 
fire.engine station. This COUl·t held tLe lIotice to be bad, Leoause kec. 249 did IIot gil'e 
power to the Commissioner to dire('t tlll~t the l1I'inal should be cODRtrncted in the plLrticuhu' 
pla<'.Q ill the accll ed's premises, '1'loe prinei pIe of tloat l'ulillg applies to sec, 231 of the A ct. 

The making of the drain being I.hell the es&ential part of the whole notice, .Iell.oiug to 
the otl'er I'eqnisitiolls, Rnd the requisition in respect of that pllrt beinl( ultm Vil'CS of the 
C(lmmi8lioner, we mu~t treat the notice as illegKI and revel'se the cOllviction lind sentellce, 
(Empel'or v. Nadirsha, 1. L, R, (1904) 29 Born. 35; (1904 6 Bom. L. R. 667,) 

102. rrhe owner or occupier of any building or land within 

' Power of owners 
and oocllpiel's of bui\. 
dings or lauds to drain 
into municipal draill8, 

the municipal district shall be ell titled to caU!:;e 
his drains to empty into the sewers of t,he 
municipfllity, provided that he first obtains the 
written permission of the municipality, and that 

he complies with such conditions as the municipality prescribe as .. 
to the mode in which and the superintendence under which the 
communications al'e to be made betweell drains not vested in the 
municipality and drains which are so vested. 
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1 Jhoaia. to emptJ' into municipal 88.era-'1'hiM i8 lakan from pc. 2~ of 
Jt?mbHy Clty.Aot. S.et! allo 118C. 'I.:?/1 a~ to coudi&iou8 (or cOllnecting lil"ill of private street 
with a mlluiclp,,1 dl·all'. 

Section 226 of that Act lIlake~ it obligatory for tho owner of HIICh 0. d""io to allow ilK 
use to othen or to "dmit others &8 joiut owners; nnd 8eo. 238 gives powe,' to tho committoe 
to anthooill'l this, "fter hearin~ partiPA. 

Perllliuion.-If ho does 1I0t obtHill permissioll he becomos Iiabl under section 109. 

Bom. Cily Aot, 8ec. 240 pl'ovidoa that without permission drains IIl'e not to pasH 11~neath 
hUilding •. 

103. (1) If the owner or occupier of ally buil(1iug or land 
l~OW rilCht to carry des~t'e to cOllnect. the same with ally municipal 

?r&\11 t.I!rol1~h h~nd or oram by mf'ftnS of a drain to b constJ'uctl-'tl 
IOt.O drnm belong'"\{ to' , 
othol' persnus ma.y bo through land, or to he c01lnected with a drain, 
obtained. belonging to 01" occupied by 01' in the use of 
some other per on, he may make a written applicatioll ill that 
behalf to the municipality. 

(2) 'rhe municipalit.y t.her 11 pon, fltter giving t,o such ot.her' 

Such riglot. how ,,"il 
nn wloHt, c'lIIditioll8 to be 
o.uthorised loy nlnni(li. 
pality. 

person alld reasonabl opportullity of Statillg 
ally .ohjection to sllch applicntion, mny, if 110 

objection is rai en or if any objl-'ctioll which is 
raised is in their opinioll insufficient, hy an 

ol'dpr in writ.ing authorise the applicant. to carry hi drain into, 
through, 'or under the said land, or into the sai.d drain, flS the case 
may he, in such manner and on snch cOllditioll s as to the payment 
of rent or compensation, and as to the respective responsihilities 
of the parties for maintaining, repairing, flushing-, cleaning nlld 
emptying the said drains as may appear to t.hem to be adequate 
and eq uitable. 

• (8) Every such order shall be a complete authority to t.he 

W 
• to d f . person in who e favour it is made, or to any 

I'lt u or ero muno· d b h' f 
oiplll autborit.y for exe. agent or other person employe y 1m or 
olltion of lIeoo88111"Y this purpose, aft r giving or tenderinc{ to the 
work. owner or occupier of the Raid land or' draill t.he 
compensation or rent, if any. specified in the said ordpr, and other· 
wise fulfilling, as fa!' as possible, the conditions of the said order, 
alld after givillg to t,he said owner or' occupier' rensonable notice 
in writing, to enter upon the land specified in t,he said order with 
assiRtants ano workmen nt any time between sunrise and ~tlnset, 
and, subject to all the provisiolls of this Act, to do all such work 
as may be necessary-

. (It) for the construction or connection of the drain, as may 
be author'ised by the saio order, 

(b) for renewing, repairing or altering the same, as may be 
necessary from time to time, or 
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(c) for disohnrging any respon~ibi1ity at.taching- to him under 
e t rtnS of t~le order as to maintaining, repairing, flushing, 

~lea1iing 0 emptying the said drain or any part thereof. 
1 Ori&ia of aectiou.-Sub·8Potion (0 is ta.ken f"om ~"('. 23i of tho Bomhl\Y City AC't; 

ab· " (Sff1'Om 8e08. 230 (1) I\no 23 (1) and ~lIb·Rec. (3) frolll sec. 230 (2), (3) ,",,1 238 (2) 
of tlte me Aot~ 

A IIlRQo}wTe is included in the expression ".my other (levioe for (·8.rlyilll"{ of[ sewIIg-e &0." 
aud CAIlIl ·thy, the term' <lmin ' 118 ddilled ill the BOIll',".y City Ac't, Jb88 s. 3 «(I) . 

Th/t exp"essioll "tllO Commissioner mAy cllrry IIny mnnicipa' draill ..... .inlo, nll 'ollgh 01' 
nnder &ny 1 .. lId whAtsoHvel' wil.hin the city" C()VeI'R " dl'ltiu whioh is .. hove rI,P surface or Ihe 
IlI'tlOnd. '1'1", wIlI'nR" into, tll,'ou!!'" 01' 1""ler" 'ue meltnt til illclude d ... dll8 ~ , >lssillg- ('VOI' the 
laud (D(lltr(tJu!la B. Ohitnis v. The MUllicip"t O",,,m;o.wlIcr of BombCt!l. (J907) 9 Born. 
J •• R. 1321.) 

104. In executing nny work under section 103, as little 
. Work how to be cal'- damage ;I!' pos, ible sltlill be done, alld the 

ned onto ' flb'l .. 1 d f oWlIer 01' occilpler 0 t Ie m ClIng .. or an s or 
th enefit of which the work is done, shall 

• (tI) cause the work to be executpd with the least practicable 
delay; 

(b) fill in, reinRt·ate and make good at hi:>; own cost and with 
the least pract.icable delay the ground 01' allY portioll of any 
building or other construct/ion opened, broken np 01' removed 
for the pnrpose of executing the said work; and 

(f:) pay compen. ation to any person who sustains d:unage by 
the execution of the said work. 

Origin of lIectioll.-'l'hia is taken from the Bom . City Act, aec·. 230 (4). 

105. If the owner of any land into, through or under which 
• Right/! of owner of a drain has been carried IlOder section ] 03 

lan<1 t.hrough w" i () II whil. t such land WHS unbnilt upon, shall at any 
druin is cu ... ·jed in 
'I'g"rd to 8uhscQllCHt subsequent, time de ire to erect a building 
11l1i1riillg l,hel'eOl', thereon, the municipality t:!hall, if they sanc
tion the erection of Sitch building', by written notice require the 
owner or occupier of the bnilding or land for tile benefit of which 
such drain was constructed to close, remove or divert the same, 
alld to fill in, re-instate and make good t,]w land in sncll manllel' 
as thf'y' may deem to be neces. ary, in order to 11dmit 0f the COII

struction or afe enjoyment of the pl'oposf'd building. 
1 Origin of sectiou.-Thia is t,\kell f"o,n the HOIII. City Act, 8e('. 230 (,j). 

If Hece sal'y the mnnioipillity mAy tllke /lction wit l,ont giving the noticE', sec. ll:l. 

106. (1) In case t,he municipality shall be of opinion tlHlt 
Ip .. f .. & anv privy 01' cesRpool, or additional privies, ' 

l"()\,uuun (l Pt'IVIt!f5, c . ., 
. . or cesspools, should be pl'ovided in or on 

an.v hUlldIng or land, or ill any mUllicipal district in which, with 
the npproval of t/he Sanitary Board, a water-closet system has 
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been introduced, that water-clo~et "hould be nb tituted £nl' tIle 
existing' privies ill or on fln'y ),uildillg or land, 01' that additiollal 
water-closets should be provided therein 01' thereon, the HlUnioi. 
pa~itJ:' mny, by wl'itt,e ]~ 2notice, c::. 11 upon the ~owne1' of ~llch 
bUlldmg or Ialld to provIde uch privies, ces pool or water-clo. ets 
as t.he mllnicipality may deem proper. ' 

4(2) ,The municipality lnFlY, by writt n notice, reqnil'e any 
person .01' per, OIlS employing WOl'kmell 01' lahourers exceeding 
twent,y In number, or owning ()r managing any mark t, 5 chool 01' 

theatre or other place of pllblic resort, to provi(le euch IlltrineR 
and urillals. as t,he municipality may oirect, alld to cause the Flame 
to be kept 10 proper order, alld to be daily cleanerl. 

6(3) rrh~ TYlunicipalit,y may, by written 2notice, require the 
sownel' 01' occupier of lilly lalld upon which there is a pl'ivy, j,o 
have such privy , hut ont" by a sufficient 1'oof, and a wall or fence, 
from the view of persons pas~ing by 0" resident in the neighbour
ho~d, 01' to alter as they mny direct any privy door or trap door 
Wh.lCh opens on to any street, and wllich they deem to be a 
nUIsance. 

1 O rigin of section.-'l'his is f\ I'eproduotion of seotion 36 of the old Aot, BOlllll<lY VI 
of 1873, with some IIdrlitiJ)ns. 

'1'hls is on the 1ine~ of the Bombay City Aot, seotion 248, which, h 'wever, also provides 
for a privy, &0" used ill contlllon uy the occllpier~ of two or 1II0l'e premi~ 8, Sue IIlso sections 
250 alld 251 of I,hat Ant for 8plloial pI'ovisions ill l'E'gJ\l'd to privies aud water.olosets, See nlso 
Mlldras Aot, sect,ioll 207, 

Section 54 (1) lIlake8 it olle of til e obli!!,llt01'y duties of fl, mllni(' ipality to make rellsonable 
provision for ( i ) oons/,I'octin!!" &c .. I'llbli o latrine~, privie~, urillnls, dl'AioR, s('wers, &c" &0. 
This follows Re(,tioll 252, HOlllbny City Ad, nlln Madrus Act, seotioll 206, whil'll a<1n~ thHt 
Illtrines for pnblio nsp must he licensed, The Bllllgfll Art, se(·tion ]93 pl'ovir 0 fOl' ('Ollllllon 
privies alld urillals for the sepamte nse of eaol, sex; and sectioll ]1}4 pl'odnes for licen8iug 
such neoessaries for public ncconllllodntion. 

Seotion 241, Bombny City Act, pI'ovines that no cesspool slofll1 be oonstructed belleatll 
certain buildings, lIor within 20 feet of any well, &0, The Bellgal and Palljab Aots 8fly within 
50 feet. 

The l>rovi8ioll as to II watH.closet oy.tem and water olosets hilS been D'lflde for the 
8111titary r eqllirelllellts of tOWllR in which suolo a system might he introdnoed, lIence the 
word " water·closet" ]lMS also been intl'oclllced with some othel' seotion~, 

Municipa~ o,'der Jm' p,'ivll C(I1t1l 0t j,tR/,i(lI it if a nuiRance, and 1l1ay b~ removed-Dofel!d,Ant 
had a oess pit 011 his 1"lId ; whell re.blli1c1in~ his houRe he ~rllct~ll a PI'IVY, ~ncll'r, 1II111Il"II!al 
01'(1el's in its pillce. Plailltiff failillg to ~eL it reillovetl filed a SUIt for all lllJ'lIiCIIOII for Its 
rRmoval nlld 110 uti,e" ,,";vy to bo el'ool ed ill the futllre. '1'he lower, Court Ilold th~t; tho\l~1o a 
nuisunoe there WAS no !Jet,tel' spot fOI' it Illln 8~ def,md,ont han built It ullder l1IunlO'pnl orders 
the soi t wns dismis ed, Ou Apppal to the Ri~b COIll 't., ~e~d, the District Jnc1ire hl\8 fonnll that 
the privy is a IIl1i~,.nce, hut, I,ns held .. hAt the liefellOllllts hRve ~st,"~'h8hell t~e twu prop~. 
sitiolls If\ic1 nown by Lord WlltSOIl in )(p/,'opoZit!tn A811~)(m, D .. tnct , v, H',ll, as l"eqUl. 
sire to justify sooh 1\ nuisAnce: firstly tl,at II I' Wfl8 8ctillg 11une" Im!,PI''',t'VIl r,~d~18. of 
&he legislatlll'e, "lid sPcollc!I)' thllt he oonld 1I0t, possibly obey tl, "8e orders wlth,o?t 1!']l1l'lnJ!' 
I'l'ivllte riltht~ , The n "f~ lId, ... t mlly hllve noted unrler the o,'ders nr the ',I1I1 I111'IPlillty, bllt 
the terms of the statuto, Ronlhf\:V Aot VI of 1873, seo, 3~, I1I1(ler wl'H'h lhoso (JrderR 
were g ivIlll were lIot illl"el'f\tive in rpl'[uiri llJ!' the mllllioipnltty ,to, cIIII 011 .tI,e OW lie,' ?f 
the pltrtioulA" hnllse inhnhited hl' tl,j\ dpfelloiants or nlly hOllse8 W~t1Il11 It I'Rrt,I .'~lll r ""1'''. III 
which the defendant.. house WIUI 8itullted, to build a privy, but ,u'e sl1nply 1'6rn11881\"e, leavlOlt 
it to the disoretion of tile munioipAlity to det.el·mine when the power oonfetTed on the~ sh .. ll 
be exeroised. In Buoh a case Lord Watson saya "The fair infel'enoe i8 that. the Leglsla[l~ .. e 



be 8lr1'll'GI«ed it! .tnet oouforlllity wit.h priv"M rill'l .n Agttin 
hioh .nect!ll...rlly reqni ..... ,nivietl to .... enooted, "Itfllnllrh their 

eVE'n/.e " IIlIiaalllle, or to lelld to the Inference tbtot the legislature 
001110 1I0t he erect .. d withc.ut creatinll' a nUilan'!A, from which it might he 
Lell'illiature inl;ell.led tlll'Y shoul<\ he mHd .. rpga"dll'lIB of other pers,,"'s 

tllllI!I> '~('e of tl,,,pe i"dicnt.ioll. ill the Act nun,,,,, which tl,e pow e" is exe"ciBed is 
b,,"rue "lid Lord Blllckbnrn in U'e CII8e ahove ,·I'f ..... ·ed to 11.8 diel,illlCuiH"ing 

tDi'·UfOl·". ~·r., of Ihe Hamme)' Smith (mil. Oity RIIi~1l'(I'1I COlUfJ(ln1l v. G. H. Brand. 
blld •. hel eC"re, in onr opi1\ioll Oil I he proper construotion of the Act, 

to order the d!'fenn8nt~ to e"!'ot .. privy regardless of the plailltiffs l'ill'hts, 
plend tltl1t they acted under their ordel's. (8(1l1ltt( lafi.· Baheb v. 8Cl1lea KCldir 

((ft (I, L. R. 12, BOlli. 684). 

2 .otice.-See seotioll8 112, ] 54·155. 

A 1I0tice reqtlidn~ HCcusPc1 to c,,"struct urilmls ill R portionlRr plRce Oil hiA premises 
ill. .lIra t'ir~., II1ld the ('ollvictioll. ,·cve,·spit. (Born. n. C. Crim. R. No. 22 of ]899. [" "e 
BOlf.b"11 MIlIIiriqnWy \' . Khilllji Jail·am. 1. Bom. L. n. 43], I. L. It. 2.j. BOil •. 75.) 

3 Owner or occupier.-See IIoles 4 IIlId 5 se~. 63. 

I! A. Fllzondnr, a8 owner (If the lo.nd, is 1I0t the pel'soll lin ble as oWlier of promisl's, to 
provide privy IICC01l11111Ida.ion. Tbo teliAlit I'l\yill\! A"rOlilld'l'ellt, a8 bellefioil,l ownMI' of 1\ 

honllt' bnilt 011 the FRZnndlll"A IIIml, t.he oWlier i~ liotble within the III",uling of the seotion. (7''''' 
Municipality of BombCll/ v. Sho1.urji, Bom. H. C. CI·. Rulillg No. 32 of 1895.) 

4 Latrines to be provided by certain persons.-'1'his follows Mndras Aot, 
lee. 208. 'I'he Ittltl·ginnl note should he "Employel's of labourers, mnDngel's of markets, to 
provide latrincs, &0." 

.. Emplo!fing "-mellll,"g of-III the cOITespoudiuj!' sec. 249 of the Born . City Aot, the 
woros nsed "re .C are ell'ployen." In the ollse of the MunicipcLliill of Bo.nball v. Ah1Jledbhui 
Htlbibhai (1. L. H. 23 BOllI. 528, 1 Botll. Lo.w Jteportel' 12, BOlli. H. C. 0.'. ){. No.2 of 1 99.) 
these worde Were held to I'efe" to employment of o.lIY kind or fol' I\ny lellgth of time, whether 
frolll day to duy, 01' ol'CStseiollal, 01' reJ,!lIlnr 1111 the yellr I·ollnd. It is not fo.· a Civil COIII·t to 
lay down lIiee distillct,iolls Its to the lIumber of "ollrs ill the day, or of days ill the yeaI' 
whioh constitu.e slloh '>lIlploymelit. '1'he L('gislatnre Ioas left that to tho mUllioipality, 
provided it is fonll(l tl.ltt \'ersons excepdilllt 20 ill llumber lire employen. In the case of 
Hargr."va v. Tal/lo.· (32 L. J., (:N. .), M. C. p. 111.) this position wile Inid down in l'e"pect of 
&. oorl't!lllponding provision of the English Act. 

Mr. Jllstice Pal'snns expressed tbe o!'illion lloat it wonld b~ 1\ perf pot R,llRwer to the 
reql1iAition. Wflre the owner Oil I'eceipt of the lIotice to olose his prelilises or to oease employ. 
ing thereoll more thall 20 wOl'kmen 01' labolll·el·s. 

5 School or theatre or other public place of resol·t.-TheRe wOl'ds wel'e IIOt 
in tile "ld A .. t. The Bom. City Act ml'lIti0l18 "l'aillVay staLion, dook, wh"l'f, 01' other place 
of publin n'SOl't." 

It was loeld in 1. L. R. (1006) 30 Born. 392; Born, L. 1t. 115 thut a theatre W8S a plAce 
of l'ubli., resort within the me8nillg of Reo. 249 of the BOlli. City Act The objeot and &oope 
of the .ac.ion is to provide p"Opel' nnd decent acoonllno<iation (0" persollS of buth aeXt!s iu 
tile way of latrines, urinals ,~c. 

6 Sl1b-.ection (3).-'1'loe mal'gin"l 1I0te shollid he " Privies t,o he shut ant from public 
view, &c." See the Born. City Act, seo. 250, for pro";8ill1l8 Jl8 to privies. 

Nui81tnCe.-3ee section 3 (15). 

107. (1).All sewers, drains, privies, 'water-closets, house
lCost of altering, reo gullies nnd cesspool.") wit.hin municipal dish-jet 

pn.lrin~ and 1ceepinjl in shall, Illlless constrncted at the cost of the 
proper ordel'privips &.c. •. l't b It d . d d k . , mUnlClpfl I y, e n ere , "epalre ,an Ppt Hl 

proper order at ·the cost and ehargeR of t,hA 2ownel's of the land 
Rnd buildings to which the ~alJle belong, or fOJ' the use of which 
they {WA canst,l'llcted or co.ntillut'd, nnd tIle municipality may by 
writte.n 3notice, req~ire such owner to alter, repair, and put' the 
same 1n good ordel' 1n such mauner SA they think fit. 



------------------~~~--------------------------------.-----.---~ 
• 2) 'I'h*, municipality may, by liUen notie'e, demolish or 

close .my privy or ct>8spool, whethet' con t,l'uct .. d before 01' nfter 
the coming into operation of this Act, which in the opinioll of 
the mnnicipalit.y, is a nlliRance, or is so conMructed 815 to he in .. 
accessihl~ for the purpose of scavenging or incapable of ht'ing 
pl'operly cleaned or kept in good order. 

1 Origin of .ection ,-'fhi~ is takell f,'om seo, 39, clau~p 1 of the old Aot of J 73 bot 
cO"lidembly R.ltel'ed /lnd elCtpnde,l, Compare se('. 214, llf"dr/ls Aot, alld leOll,12I":'123 
Panjab Act, ' 

Tho Born, City A('t, sec, 226, !'fovid'ls that 1\ dl'Rin ill any slr 0 , if <'olllltrnet.ed, whether 
at cost of the '"nllicip,.lity 01' II0t, fol' the 8010 bellefit of /Illy .. iljoinilll( premi_, .h.lI be 
.'epairell, &",' by Lh .. oWller 0" occllpier. 

2 \)wner.-Spe note !"I, soc. 63, Ben!(1\1 Act, sec, 224, Sl\yR "OWIIII1' or occupier." 

Olle H WIlS ,'eqnil'eil by n. ",ullicipllliCy ul"lor spe, 39, BOlli, VI of 1 73, to white.w"lh 
the privy of t,he hous" oWIIPd by hilll. 'l'h" lIot,ice WIIR reeAivprl h,v 1I('!'U8()iI, 1\ lIephew (,f H, 
011 wholl' it WRR serv .. r1,RS it WII" Buill th"t he looked .. np,'evAl'ytl,illgco/llleolecl with theholl8e, 
11IIiI , t.he l'e<'flipt WIIS also kilt ,,,oOd by him, 'n,e not;;ce not hl\vi "g heeo """I plied with .~ou8e,1 was 
convicted lI"de,' seo. 74. oC the Act.. Held con~jotion WI'OIH! ,LR Lho seotion ('(\"cern ... \ jUtelf 
with the OWnEII' of 11. hoo~e , 'fhe f,wt thnt aecns d l'eceived the untioe fOI' the "Wher oou\d 
not make him liable. (Queen Emp, v. N"tll(lbai Nttlrhumtl. Born, 11, Or. ltolill" 28 of 189 .) 

3 Notice to alter, rl!pair and keep ill good order.-Se 8ootion 112, 154·)IS8. 

Sec, 224, Bpn. Act III of 1884, 1\8 to repair /lIId ml\k efficiellt of privipo, eko., I'lOn· 
templl\tes n. cnRe of mere effioiency even whel'e no repl\i .. is IIe"P8sary, I\nd Lherelo"e the 
notico does !lfo!'el'ly come withill thltt section. (Pi~ri MUlliciplllity v. Ki88or,!a', I. O. W. N. 
244,) 

Undel' tho old Aot, non.oornplial1c with this noticA, was 1I0t pl1l1iRhnble. (Ree in re 
'j'nkal'am Vitlml. 1. L, R. 2 BOlli. 527), NolV howel'er, it is olem' IhlLt soo, 155 IIppliflS to luoh 
11. notice. . 

4 Municipality may demolish privies ,-~'hi' sl1h·8 c, WIIS 1I0t in the old Aot, 
se(', 39 of which only .. utho, ispo I he .le",oliLioll of pl'iVillS, &c., el eNerl 'Ifte.' the ooming jllto 
fOl'ce of the SAid Aot. 'I'he ,\lt~l'l\tion ill t,he I .. IV was marl e exp,'e~Rly to meet t,hA diftlrnlty as 
to demolish in;.: alld cl ()8in~ alloiellt lixed killdhua., l'eCal'red to ill G, It. 1771 of 19 May 1S93, 
Gell, D p, 

The marginal note should be" Power to demolish, &c" pl'ivieB, &0," 

"~eo, 39 Illltho";s('s the 1II1'"i";pality to I'eqllire 1\ privy, evell Ihnllgh it rnn, hRve been 
in existelloe prior to the comill~ into {ol'ee of Act III of I 73, til b" ali,8I'ed, repnh-ed, or pllt in 
good order as tl.e municipality think fit. (Ahmedabad Municipality v. Gofarbhui 1878, 
P. J. 12,) 

OWII6)' rannot be )'equi)'ed /0 demolish and 8l1b·R6ctinll should bR amcllded.-A Di trict 
:r.IullicipRlity issned 1\ written IIotioe ulld",'~. 107 (2) to the accIIsed stRtillg tllllt the "" .... poul 
of his hOI1Re WIlS 1\ IIl1isallc" ana tllal, ~herefol'e withill HeVOn dR.)'s from receipt of the ""tice 
1,I.e pipe 1l11(1 the dl'loill of the cess.poo1 sl.ould be ren,ovpd, Rnd that if 110 ~te"s wen' I",ken ... 
directed withill tIle time fixed, steps would bA tllkell 9ceol'ding til h,w. 'l'he aocu8ed dilObeyed 
this lIotioa, for whic'h he W/IS prosccuted under ~. 155 of tb" Act :-

Hold, that IlS there \VIIS no POWEl.' given onclel' 9. 107 (2) to tho mUllicip"lity to Inwlnlly 
(li,'ert IlII oWller 0" oC('upiPl' 10 clelllolish 01' closA II cess· 1'001 l,illl8elf, there was no di80bediellce 
of I\IIy IlLwful ai,'eotion 011 'he part of tbe IIccosed under 8.155. 

It is clcar that this dllll~fl reqnirpR IIlIlon,l111eut. If I,he lejl'isll\tlll'e illtOlldR thllt, the 
mlilliciplllity itself should lHke I\olioll, U,en the word 'on' Hhonlcl be BllhRtilllt.eil (01'" by" btofol'A 
"wril,ten notic!! "; if it is intell,led t,lud th!! OW lie" 8h,,"la tuko .wti,,", thell the worn .. require 
the OWII('I' to" ~hollld be inst'I't,i'Hl aftel' writtl'II Ilolice, (ElIlpel'O)' v, L,"lul'(l1I' Mrtllo.llal, (1909) 
11 Born, L, R. 1349; !flOg, 4. Ilia. OilS, 35,) 

108, When allY building or land witllin tIle municipRI dis· 
'Power to .,Iose exist. trict has a drain communicatillg with any cess

iug l\rivllLe draillH. pool or Stlwer, the municipality, if they copsider 
that such drain, though it may be suffioient for the drainage of 



.-L"nflutlwJ·;aed pJ';viea 8, c.-Sec. 109.) 

--..",_. __ ,ding or lalld, alld though it may be ot.herwise uDobjec
tiiQ.-l>k"· Ilot adaptec! t.() the gent>rnl Rt>wel'age of the nislrict, 

noh dt'ain, and such cesl'Ipool or sewer, w hetller it is or 
...... : ... ~.N'n land vestt-'d ill I,he mllnit·jpality, on providing It drain 

"liS t>qunlly t>:ffectIHII for the dl'llinage of sllch building or 
and t.he mUllicipality may do any work lIecessary for the 

1. Clo.illg draill • . -'I'hia is lakell Crom Rae. 233, BOlli. City Act, whiclo however, pro· 
vides that the expell~e of 8uclo rlra.ill and WOI'k done j~ to hli paid I,y 1.10 lI,nlli(·ipn.lity. It nlso 
pro'lil\e8 thAt instead of closin" the (lrn.ill, the mUllit·ipnlity llIay di,· .. ct it to be IIsed only CUI' 
certuill PU"POApS alld a lIew elltirely distillct draill he ,""de fo.· otho.· pnrp()~f's. eo. 224 1" '0. 
vid .. that if tloiR i a mUlIieip,,1 dl'llill its clo~iIlJr. &c., should he dOlle so as to CI'eate the le"st 
pl'llol'ticahle uuisance or illc""velliellce, Illld if any persoll is" prived of the use of .UlY drain, 
the mnnici!mlity IlHlP.t pro"ide olle RS equnlly eO'ectual. 

The IIIl1r~llal IIole is misle"dillg. It shonld be "Power to close draills, &0." 'I'he sectioll 
applies to IIU drains, not ollly to privlttfOl olles; o,lId 1\180 to cesspools and sewers. 

Where" Municir,,1 BOllrd, Rctin~ nnder its stHtntory power., ordel'{'d tl,e coul'se of 
I< draill wloiO'I, it ('ollsidert'd to Ire preju'lici81 to health I\IId pllhlic cOII,fort to hu div .. rted, 
held th .. t the Civil Con,·t h .. d no power to diijtorl, the or(iel' "f the Mnnici!,ool BORrel, whirh 
hAd !,owers to V"SS ordel's "i.h I'egs.d to dl'loios ullde.· 8 Clio"" 90 1\11(\ 91 of A.ct No.1 
of ]900. If 8. l\fllniuip"1 Board n snmes a pow.' 0" I\uthol'ity whiolo the Il\w I,as 1I0t l!ivell, 
it/! l\I'(ioll Clln b .. challenged joy 1\ snit in a Civil C .. ul'l" but if· it conAnlolR its .. lf within ir,s 
stat,utory power~, suoh exercise of its powers oannot be que"tion d ill )J. Civil suit. li"'elVin v. 
LII'wj" 4 t.hl. alld C". 349, referr .. d to. (AbduL AZlz v. ][.micipat B oard, l'iUbhit, (1905) 
2 A. L. J. 222 ; A. W. N. (11)05) 79.) 

Even thoogh n re"snll mny have obt"ined a dperee f!'Om a Civil C"ru·t deell\rillg his right 
to 1'8as wllter alon~ >I. d"ain lI.rough '''loll'flr l'er"on'R lalld, thiA did ""t pl'eclnde the munici. 
pality from closing the rll'sin if thpy thonght it neeess".', til d" so. ec. 2 of the U. P. Act 
«'oo'l'espontiing to .2 of tloiR Act,) eoold not afTe('L the powels givell hy @ .. c. 91 (corl'eRpollding 
to this aection). (Clwuli v. Municipal B O(lnL oj Mlt 2(1ffal'nagflr 28 Ind 0"8. 7 l.) Abrltll A2i.t v. 
Ohairman Mtl'llicipaZ Board Pitibliit A. w. . (1905) 79; 2 A. L . . J. 222 on all fool'S and followed. 

109. The mucicipalit,y may, by written notice, require that 
'Power in res,.ect IIf ally ncll sewer, drain, privy, water-closet, house-

8ewel'~, &e., un~utloo,·i. 11 lId . h se(l\y COIIRtl'u(.ted, l'e- gil Y or cesspoo on any an WIt in mUllicipal 
boilt or llnALopp"d. limits, constructed, rebuilt or unstopped-

(ft) afte" such land became part of a municipal di. trict, and 

, ~(b). either without the consent or contrary to the ordE1l's, 
du'ectlons or g~neral regnlatioDS or by-laws of the municipality, 
or contrary to the provisions of any enactment in force at the 
time when it was so constructed, rebuilt 01' unstopped, 

shall be demolished, amellded br nltel'ed, as they may deem fH, by 
the person by whom it was so constrllcted, rebuilt or nnstoppeci, 
and every pers~n so ?on tructing, rebuilding or un topping any 
such sewer, dram, PrIvy, water clo. et, house-gnlly Ot' Cl:'sspool, 
whet,her h does or does not receivo such T)oticp , 01' does lIot com
ply .ther with, 5 hall, in addit,ioll to any penalty to w II icll he may · 
be lIable on account of such nOli-compliance, 6be pUlli. hed with 
fine which mlly extend t.() twenty-five rupees. 

1 .Alteration. demolition .c. of .e ... el' •. -'l'loi, iA tnken trom ae('tion 39 C}"lJA6 2 
of the old Act of 1873, but cOllsidel'ably altered and exteuded. Section 213, Madra.s Aot; 



(CHAP. IX.-EnertHlclmw'1ltlJ 1m drllit,.- ec. 110.) a08 

prohibiis oonet·ruction of R":V drain, l'rivy or oesMllool without written p4wmi88iOll . ~e Beo, 
112 .1 0 1IeC. 257, Born. City Aot. . 

. Ao(·u.ed gave 1\oti .. ~ to the ,"lIlIioip .. lily ullder ection 3a (VI or 1. 73) (lr hiM iulellliOIl 
to bUllel ".houae, ... lId ~ubmllted a "Inn of the proposed Imill!ing. '1'he municipfllity replied 
thAt the ~Jt~ of th~ prIvy liS showlI WR.S objeotiollA.hle, allrl relurlled plA.II fo.· IImt'n'!menL. 
Act·nsed. b~'lt " prIvy on th" pl'Opoal'd site ~'fter a ""'nt~ J",d expil'ed. ileld, 'LCousII,I'd Aotioll 
ollll.'e w.tlun the wor,!s O~ tho penal seOLIOII 39 (2), 0.8 there w"s the constl·uctioll of a ,,!ivy, 
wl"c~ WIIS, as reglll'ds Its SIte, oOlltrllry to the dire tioll of th munioil'fllit,y, (Q"tP.'~ 1m} •. v. 
HUTkI8MIf!1I8 NlmtamduB, Bom. g, C. Crim. It. 65 (If 1 95.) 'l'his would also be punillhllble 
nllder section 96 (5). 

OOllslntction r¥ !"tl'iIl8 not It cellltililtOlt8 offellce-I'eqlliaitiull mrtsL be p,·ove,l.-AooIl8ed 
"ollstl'llcted a IlIt.·ine II lid privy in clllltmvelitiou of seo. 270 and :l71 of th B.mglll Act, alit! 
wllM convicied. Tie/Ii th"t 1\8 seclion 353 of the .<\,·t "eqllires tlmt the pl'ospcntion shuuld btl 
illstituted within 6 mouths "ftH LI.1i eOlllmenoement of the olIen('e, "lid lhtl 011 l1('e "'"8 not "' 
" .. ntinllons one, it "'''S 1>"''1'6,1 118 III"de .. fte,· the periorl. A {'onLillllouS offellce wOllld be olle 
MilCh aR where 1\ person throw8 0" pnt8 01' perlldts hi8 ssrvllllt to throw or pllt SflWIIg" m' 
offtlllsive ",,,tter on Rny road. The oO ll sr.ruotion of a httrine 0" privy POll It! lIot he relC"r,ll'd 
liS one. H eltl. fllrLhe,' tlUtt before a cOllvi.,tioll C,lI, be hlln it must ),e !,rMed to the Msgi"trats'. 
sati&f1l"tioll 1,llI\t the reqlli.ition (If' the !.Ioollsed, the disllbedi"nce of whir·h he is c·hl\rgl'd. WAS 
IlAlt.lIlllly made "lid Re"vAd On hi", . OOllviction sqn"slwo. (Bi(lhl~ Bhu81t'· MIILLick v. A8~e"8ulc 
M,micipalilll, (1901) 6 O. W. N. 167.) See 1I0tes plli\'G 270, ,,"d note 1 sec. llO. 

N. B.-Ullder this soc. 109 proof of notice is however t. oes81\I'y ollly for", oonviotiOIl 
for 1I0n'l'0 IllpliaIlC with a lIoLice; 1)I.hArwise notice 1I0t neOe88"I·Y. 

110. (1) Whoever, withont the wl'it-ten COll. flnt, of the 
'Ellcroac:I,melll,s 011 municipality first obtai1led, make or cnuses 

'lIullicip,,1 d.·" ills. to be made ally drain into 01' out, from any of 
the Rewers 01' drain ve, ted in the m:::.nici1?ality, shall be punished 
with fint\ which ma.y extend to twent,y-five rupee., and the muni-

, cipality may, by writt n 2notice, reqllire sucll person 1,0 demolish, 
alter, remake, 01' otherwise deal with such drain as they may 
think fit. 

3(2) No building shall be newly erected or rebuIlt over any 
sewer, drain, culvert or guttel' vested in the municipality, without 
the writt,en consellt of the municipality, alld the municipality may, 
by written 2notice, require the per on who may have erected or 
rebuilt such building to pll11 down 01' otherwi. e deal wit,h I,he same 
as they may think fit. 

1 Origin of section.-'1'his i~ 1\ l'eprodnotion of sec. 38 of the old AcL of 1873. 

Section 155, Palljah Act, extends also to " I\lters 01' causes to be altered," and mskea the 
fine R •. 50. 

Seel,ion 211, Madras Act, extellds to "stop up, divert, ohst.-uct, 01' in any WILy interfero 
with slIoh public dl'nin, &c., wbether it pRsseR thr<fllgh public 01' private gl'ol\llds." 

PeLitione,· was couvioLed of the offence "I' leaving e"ected " ol1lvel'L on pllcca clrainll 
belollging to the 1l1ullicip"lity, Illld Lhu !Jro.eclltiun wl\a m .. de 6 rnollths after th .. dllte on 
wide!' the cOIn,"is8ioll of tho offenoe WIlS first brollJ.(hL to the n(ltit'8 of the uhainn .. n. Hold, 
tbnt, thou~" th .. olTellce WIIB cOlltin110US in its nnture, the proseculion wo.s l.'l.1'red unller 
seO. 353, Dellj!al Act III of 1 4 (co ... ·e ponding to proviso to sec 161 post), and that 8eo. 218 
bad no applicatioll. (Ltttl'iBiltgh v. Behir MUllicipalitll . 1 C. W. N. 492.) 

Permis .. ion 1.0 cl'eate a ,!rain c1id not nffect the right of the IIluuicipality to order 
"removal of a house built 011 lalld givell to phLintiff u!lder a void ngreemellt. See .j,Ind, Cas, 55 
tloted paA'e 108. 

2 lfotice.-See sectiOns 112, i54 to 158, 

S BuildiDg 'over .ewer.,-The mar~inal note should be "BllIlding o\'sr sews ... , 
&0" when ttllowable" 



~"""~"'llBlec'fl'tI of d,.,U"8 8;c.-Sec. 11 i.) 

_tend • .teo to ereot.it'DI " Uro" Ally IfI'OIllld whloh- haa been 
........ 1011 .. or in part b'y .ttett~ 8"8IOpinp or ot.her I'ubbi II," 

_tion 223 (1) _ye, "nn building .h .. \1 be ne"ly erented ,,1111 no 
IJaIItrlllOtAll(l," If ao dOlle, tile COlrlmiMi"ner may t'emove or otherwise deal 

pay. all expelleea, See "lao P"njab Aot, aBO, 12', 

clmsent.-'l'hia C611110t refel' tn IIIlWel'tl, drains &e., on a pl~blic stre,t, for such 
pat·t of the street alld 110 pel'missioll oall be give" by a IIlunioip"lity (or what 
constitute all obistruotioll in f\ public street. The Aot 110 whe ... , ~ive8 power'to 

" I'8I'mallent eUI'fllce I'l"Ilje,'tin" in " puhlio 8trest. S"O. 113 I'efel's only to aerilll projeo. 
(See lIote to 880. 113) Wi.hollt Mlloh provi ion thi~ 8uh.Re('tioll OIIOt he oonstrued 

u anthon h,g" mlllliciplllity t() cor,sellt to nny building over a Rewel', &e., in I~ public street. 
See l~ (1) make .. 8uol, a bllilctillg pellAI, The ~I'allt of 811eh permisMioll would be Mil illfringe. 
mant of the d"ty imposed hy oee. 54 (i) tt> "'Ili"t .. in the 8treet nnd of the trllst declared in 
880.60 (I) (/)' (G, R. 7119 of 22 Dec. 1905, G. D.) 

Where snch "sewel', Illllly, &0., iM not ill a !,ublin etl'eet but in lIome other" ctraill &c., 
YeIIW ill t.he mnllicipnlity" thi8 pennis,ion may he given, presumably when the building could 
1IOt. interlere with the U8e of t.he dl'll.in. . 

• Pee. chargeable for drains not in pltblir st"eets,-Where such gutters, etc., are l10t ill 
public atreet, there ie no l"l(al ohieotion to the municip .. lil,y requiring fees t() be " .. irl ill allY 
ClaM where conBent is I(iven unde,· sectioll 110 (2). Sur,h fAes wilillut be ;'IIpooeci by virtue of 
t.he power conferred by seoLion 70, but 8.11 a. oqnrlition of the (,OIiBellt and nnder the !\,ellerlll 
right of the mnllioiplllity (like Any otller OlYller) to eh .. rge rA"t 01' any o~her money 
oollliideration for any lice use ( .. 8 defined ill Beotioll 52 of the IIldia.n EMementl! .t, 1882), 
whioh oons .. tently with ti,e I'roviAions of the A,'t they IlIlly II,'rl111t to nnother in respeot of 
property ve ted in them (rf. Rer'till". 50 t,o 52 of the Aot). Rul .. s aUI horizing BlIch charges 
can, bo"eYer, OIo\y he II1l1de a8 by.laws ,,"del' seotion 48 (r) alld (II) of the Aot, and not 
auder aeotion 4a. (i) (G. R. 3076 of 16.4.1908.) 

111. (I) The mnnicipa1ity or arny officer appointed by 

lIuepeotion of drains, them for' such purposes may, suhject to the 

&0. restr ictions of this Act, inspec~ any sewer, 

dl"1lin, privy, water-closet, how,e-gully, or cesspool, nnd for that 

purpose, at any time bet,ween sunrise and sunset, may enter upon 

any lands or buildings with as ist,ants and wOI'kmen, and cause 

the ground to be opened where he or they may t.hink fit, doing 

88 little damHge as may be. 

(2) The expense of uch inspection, and of causing the 

E veil'" of inspeotion gl'OUIlO to be c10, ed and made good as before, 
Wh"l~ ~ b~ born .. l>y the shall be borne by the municipality, unless the 
mnmolpilhty. d" 1 h 11 sewer, ram, prIVY, watel'-c oset, ou e-gu y 

or cesRpool is found to be in bad order or conditioll, or was C01l

struoted in cOlltravention of the provisions of any ellactment, or 

of any by-laws, of the municipality in force at the time, in wllich 

case such expellsPs shall be paid by t.he own r of Auch ewer, 
drain, privy, water-clo, et, hou e-gnlly or cesRpool, and shal1 be 

recoverable in tile Rame manner as an amount claimed on account 

of any tStx recoverable unoer' Chapter VIII. 
1 Oripn of aection,-Su!'.S6C, (1) i~ .. re.enactment of hhe fi1'8t pm of Aec, 40 of 

the old Act of 1873. It follow. Be(l. :153-25' of the BOlli, City Act J leo. 215, Mad.RII Act, ' 
lind 8iOO. 106, Panj"b At,t. 

Sub·aection (2) ill a re.drllft ill a. better lOlm of the feAt of old Il>ction 4, It now 
~CW. "n! doubt ~ to the inoidence of Iia.bility for expen_ incuned in the in.peotioo of 
pnftt.e dl'Aln.. 'J'h .. follo,,1 HCtiOllI 255 a.nd 266 of 'he Bmn. Cit, Aot, 

• 
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place &0. any prnj~tioll overhnnging Rny street without permilllion. Rnd (2) that t~e 
mnnioip"Uty lIlay /live no~i •• ~ for re~oval of th~ !"JII~ and thRt compenntlon Rhould be pa~d 
for .trnotllrellawflllly eX'8t1l1g at b.rth of mnmClp"lrty The oWlle .. of a house to willeh 
W&II attAChed a IN~lcollY overhanging a publio ... ,ad repaired the bal .. ony, whioh had become 
dilnpida.ted, and mH.f\e it @erviceH.ble, but without ohtHilling the permi8sion of tl.e Mnnicipal. 
Bolird .,hel·eto. 'l'he Bonrd thel'eupon issued nutice to the house·owller undel' S8C, 88 to 
remove the balcollY, lind , in default of oompliance, prosecuted him. 

Hdd that tl.e board had power, Jlllder sec. 88, (2), to order the remov"l of the bo.lcollY 
withont llIIeigning any reaSOll, Bud th .. t it WRS not neces8ary for the Board, in the CRIHl of 0. 

notice ill8ued ullder section 88, to tennel' 01' express its wiliingnMs til V"Y compensntion in 
retlPect of the AC1'uoture the demolition of whioh wa~ OJ'dered. If the ownol' Imd ""y clai," 
for'colllpelle"tion he ehould put it bllfo(e the lllnnicipality and it' the BOl\l'd wrongly refnsecl 
to pay, he could rel:over it by snit, bnt he fvas ~oulld to comply with the ordel' ILIld 80 Wl\8 
rij(htly cOllvioted under SilO. 147 for nuu.coml'ha.rce. (Empel'ol' v. Nanna Mal, I. L. R., 35 
All. 376.) 

Plaintitl"s veralldl\h overhung Illud which he claimed to he hi8, but whioh the munici. 
pality allell'ing to be a public road, dir'ecled hill' to I'emove as being an encros.chment under 
le('I,io~ 841 of the Ollicuttn Act. Pll\i"W'f then brought a sui I; for 1\11 illjn"ctioll against. the 
munioipality ; the lowe.' Oourt held that the veralldl\h was not a fixture IIlIdel' section 341 nor 
W88 it 1m encroocillnent or ob~tl'Uotioll 0" project iou 011" public road uncler the section alld 
grBJlted the illjUliction. On appeal, held that the muni('ipality .. >\s eur,itlen to I'amove it as it 
O1Jerl"'''g a p1lbUc roaa, but plaintiff would be ell titled to a d.ecree ill "S. O. Court fol' the 
vallie of it when removed I<S tho verandah had beell In existence 1\8 pa .. t of the origillll.l 
building for mo"e LI.all 60 years and did no olle any ha.'m . On 2nd J\pp£Hll held ih,'t it was not 
aflllture tIoltllched to Il building within the lIIeani"g of seotion 341 allli so the illjnnotioll WAS 

gl'Bnted without nny expre8sion of opinion on the other poiuts. (13urnda PU" 8f1d Roy v, COl'. 
porf&tion of O"lc"tta, 14 C. L. J. 611; 15. C. W. N. 730; 1911, ]0 Ind, OU8. 310.) See note 11 
infra. 

9 Written notice.-Noll.com,pliallce is pnnishable ullder sec. ]55 nnd under seo. 154 
(6) the mlluioil'lllity may do the removal alld oh""ge eX\Je"ses. If oCQnpier compl ie8 he may 
recover expellses from owne .. unles8 he himself m>lde the projection &c. seo. 157. 

Ullder the Bengal Aot, sec. 204, if notice IIot complied with within 8 dais, the 
M"lI'iatrate may, on the application of the mUllioipIL}ity, order the reulOval, and the expenses 
110 inourI'ed hy the tIIunicipality are to be paid by the defl<ulting owner Ol' occupier. 

10 :Projection, Ico" from fuilding over or into public street.-SaJe alld ~on· 
Wlli4I"t fXI'Buge along 8uch Btreet.-" The eaves of ce,'tain buildillgs belonging to the plainl.iff 
prlljeoted over the public roael. 'l'he MUllicipllJ Commissioner gave uotiee to the plaintiff 
reqlliring him within thirty days to remove the sllid eRves as beinl( .. 1\ projeotion, ellcrolloh. 
mont or tlbtltruotion," withi". the meaning of selltiun 195 of AC,t8 III of 1872 and IV 1Jl 1!!7S. 
The plaiotitl' the.'eup0lt filed this suit" pmyillg for iujnllction ng"inst the lIInuicipal .,mmis. 
Bioner. The eaves in qne"tion proj ... :ten to the extent Q£ one foot eight inohes. The width of 
the road in frollt of the buildings WitS about forty feet, and the lilt.gt!J. of the eaves vRried from 
118\'ell feet to lIille feet two illohes "bove the road. way. At the time this ~uit was :/iled there 
w"" all opell draiu or gutter, one foot three iMches wide, rnllninl{ Rlong by the side of the 
pillintitl". boildillgs and between thelll !lIId the rlllirl. The flutter, howev!"" 8ubseqnently to 
filillg of thi. Bnit, but before the hearing, WIIS covered over and so Illuch additiouo.l width lII\S 
thereby added to the l'ood. 

0( Held thllt tbe eaves coustituted (\It obstl'Uctioll within the meanillg of thl' above 
leetion, and that the Municip.~1 Commissioner was entitlell to remove them. 

" Under tbe above section, the qnestion to be decided, is 1I0t whebher thel'e is' a real 
praotioal inconvenienoe to the public traffic in the ~treet. Those I\re not the words u8ed in the 
8ection, and if that was the inteutioll of the Legislatnre it wonld hllve been expressed. The 
worda, iu their plain aud obviolls meauillg, in.port "pna~age along the who'- of the 8treet." 

• In t~e ~aae of B(/g.8halu v. Bu.~ton LOCflt Boal'd of Health, a question was I'"ised upon 
PI'6011ll1y 8Imll",· wor~J! til an EllglJsh St .. lut.e. In that ollse, the defendant,s objected te u. 
~man ~~oIOBed gard~n In fl'OIIt of tire plaintiff'8. houRe in whioh pillute lu.d ehmbs were It.·ow. 
IIlg 0.8 lUi o~l,rllot ... n to the 81lfe alld COllvell19ut pnS8Rge" along the 8treet. 'fhe plaintift' 
8ue.d ~o ~eltl:aan the defe~tlants from removiug tl.e 1~J1eged ob8trnol,ion or interferinl{ with the 
!:lalOtltl'I enJoyment of hl8 gnrdeu. The 8trRet was IhirtY'8ix fept wine. Je8se!. M. R. IRid: 

I have 110 doubt th"~ the wal! ~lId . ahrub8 have obstruoted, ann that t1I1'Y are ob8tl'uotionl: 
80 that the olily qne8tloll remamlnK II whethe,' thev are obatrnotionl to the Bale alld O()flvenh.nt 
pas~~gl" along any atl·eat. 'l'he w?rd8 'aloug a Bt;'6C!t' menn '''long the whnle of the streat'; 
aud If y~u t..ke and enolase 80 portion of the 8tl1!Ct itself, how call it be said th"t that i ••• ot an 
obltruo.tlOn to the ~e aud oouve!1ieut pallage "long the street P It appear. to me th'" I should 
be outtmg down thll Act of Parhament aud makiDg it a.imoat meaniDgle .. if I 10 held, and 

• 
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entitleci to remove the pial ,UI aD enor()II.Chment or 01>8truotioD nnd~r sectioll ]68 of the 
~IRd~1.L8 Act . . '1'he right of the ~ullkip~lity .10 removI)' nil obsto-nctinn does not depend on 
It" 1,)( la or rll~ht to tha PORseSSlon of It, 1\8 18 clenr fronl "ec. 168 (3) which entitleR 1\ pti'8011 
Jllwfnllyerecting all ob.truclioll to reas()Dahle compellsntion fOl' the remov,,1. The pmyer 

• ()f the plai ntiff for nn illjllllCti()1I 1.L~l.Linst the lI11111ic-ip .. 1 Coun(·it could Dot therefor" be grallt .. d, 
nOI' could the "r"YAr fOI' declaration of title be !{I'I\IIted, as it was only incidentAl to the 
substantial relief asked COl', lIa mely·, 1\fI injUllction which was refn sed. SUlidILrm>l AUYIlr v. 
l'he MUl1ieipa£ Ootmcil of Mudtt>'a (1002) 1. L.lt. 25l1I!\d. 635; Rolls v. Vestry of St. Georgelhe 
MurtyI', SOlltlt.va,·k (1880) 14 CI,. D , 785 "I, pp. 795 /Llld 796; lftwicipal Ootmeil of Sydney v. 
Ynung (1898) A. C., 457 "nd Mid£and Uaitway v. WI'ig/ct (1901) I Oh., 738, refm'refl to. Also 
(1896) 1. L. R. 19 Mad. ]54, App. 156. (B<lsatveSwnraHtVtlmi v. The Bella,'y MunieipIIl Council 
(1915) I. L. R., 38 l\{Ad. 6; 23 ?I. L . J . 478.) 

Pe,' eontra.-l'hoill t iff had a mud kOI·l/.du (p~vemellb) ill fmnt of his house nflmitedly 
con8tl'uc~ed on !lu,d which ba.l beell pllrt of a pnblic lI.bl'eet. He applied to the mll"icipalicy 
f,,1' pel'lI.ission to 1'1l1l"W it hy erpctill/l a stolle pial II lid komdt~, but th" mUllicipality refused, 
and gavA him IlIltke under sec. 168 to I'emove the same. Hel(! , that adverse POAs"ssion by .. 
persoll for tWfllve years before the Lilllit..rioll AmendlllP"t Act of 1900 came ill to f',rce, of 
some pOI·tiOll of a stre.,t vested ill a municipality is slIfficient to give t he pers<I"" clear title 
as H!(',dllst the municipalit,y. Ullnel' Rec. 168 of I,he M"drllS Act the Municipal Council is 1I0t 
,"'til,led to remore the !"'ojectionR alld ellcl'oachm,,"ts IlIl1de loy a pel'son who has "cquired 
fnll ti~le 1,0 them rtllcl to the site on wbich the ellcroaohments stan.! hyadver'l! posse •• ion 
for tlce stahltory pel·iod. 1. L. R., 38 Ma.d., 6; S. C., 23 M. L. J., 478, distill~nishetl. Thol'e 
Gove1'lllllellt was IL party to tbe snit ((11(1 t l, e title WIIS 1101, lost. Fllrther, the anvene title 
e.tnblishe,l (lid Ilot .. e lnte to the whole cubic space of Lhe stre .. t but to .. sp&(,e OV(!I' & liraill 
spaoe which still c()ntinntld va.ted in the mnnioi!'/llity. An ereccion which has become lawful 
by "dvers" pORs9ssioll might ktillbe a" obstl·uctiou 01' en~roRcbmellt Sll fill' as tbe dmill splice 
heneath it is oOIl(·erlled. Bllt where the whole cubic space fOI'mill(/; a. portion of" street 
hilS heen lIcc\!tin'fI lIy "dverse possession, it ('el1 ~es to be a street aon ijO 110 lougel' "" encroach· 
m ent 01' ohat,ruction. 'ro t he ,u'J!ulllellt that the acqlliaitioll of title by adverse poosl'8sioll 
has nothing t,C) do with thd mUllic'ip"lity's power to re lli.)ve encl'OHcbmeotA becllnse clanse (3) 
provides fot' c0ll1pen8l1tioo, t,he answer is thnt that (·Iause relntes ollly to ellcroachlllelits 
lawfully made (evidelltly by lice lise) ,,,,d not to unl"wflll ellOI'OIl('lImellts which bA.ve became 
illdefeasible by Advel'se p08ReMsioll, ('l'he OI'ai"""Ln, }["nicipa£ OOl'IICll, Srinmgam,' v. Bubba 
Panditlim', (1915) I. L. H., 38 Mad. 456; 25 M. L. J. 297.) 

Nnte.-Jt is submitted that this ruling of which Sadasiya J. said he I'Rd "sedon 
doubts " is uo~ goofl law. The Courts ill t,he Bomhay PI'etiilellcy would ill allY C8se be bound 
by 1. L. It. 38 /l01ll. 15, 8'~1'« , which is supported by 3 Ind. Cas, 516 and T, L. It. 38 Mad. 6, 
8upra. 

P"blic ~tJ'eet lORing it rhm'aeler aR SIIch by an verse posse8sion, ,·emov(I.lll~t legal.-l'bere 
was aMne at, the back of pltdnliff's honse wldcll waa ot'igilllllly "puhlic street. In 1881, he 
applie(~ tbe TIlunicipality fot· permission to encl ose i~ by buildillg 2 IValls. This was 
gra.nted. III -1902 the IfInnici pahty flir~cted hilll to remove the walls Blld other ctlll8tructiOll8 
malle ill the IAlIe ullder sec. 88 of the Ag .... IIl1d Ouoh Municipal Act (I of 1900) which 
correspollil~ to 1,1,i8 sectioll 113 (3) . Phlintiff brollJ!ht a suit to restraill the renlOval hy the 
mUllicipality. l:Iel,l that a. plniutiff hllil Alone IIsed the road fol' 25 years Itt least and hRd en. 
closed it, with permissioll , it was 110 longe.· a public rnnd and thRt Ihprefore the l·emov .. 1 WIUl 

not justified. The fact thnt. the Board llli~ht be ,",Ie to pstablisb their rigllt to the hUld did not 
efi'f'ot the questioll. ,-,Hopi Din v, Mtmicipal BO(tI'CZ of Atlah(tbad, (1907) L. A. L. 1. 8; 
A. W. N. (1907) 2.) 

EIICl'OllchmBILt lawr/tlly madei. "emovBctble, proPel' snit nnt for an illjune/ioll, kt lor 
eOlnpensatio1t.--Se(·tion 168 (1) of the lIIadrlls Act prnvides for the removal of "nny projeot.ion, 
ellcroo.clllnent or ollstl'llction mafia agaillst or ill frollt of any huildinjl or laud ~.By pahHc 
street." Held, t,ho.t "ill ar,y pnblic strpet" refer to bllildillg or land and 1I0t to • ~.,..,jecaion." 
So also ill HPcti", 169 ., public street," clidllot refer to the ver .. ndah , ""Ioony, &0., .Intt; to 
"buildill!! 01' ""cd." The pand .. 1 in qnestion "oillK a projeotioll ill froliL of "hllildl ... wltieb Ie 
on a public stt'eet, it waR removeAble IIlIder 8ection 168. 'I'be eeocion p,·ovid .. tor t'OIt.,.... 
tion fOI' ellcl'O!\Chmellt, &c., "I .. wflllly made," Tlds 111eallS whether before or aIe!tr .... 'W"h 
of the mtlnicipo.lity. Hel(Z fnrther th .. t if ti,e oncroa.,hmont WIlS IlIwfully made ptahatil': 
I'.emedy if compensation not p~id w .. s 1\ ~t1it for its recovery .tDd no suit for ibj".tetkm:,...at 
lIe. (Mothe .... G"ru v. Mm'lop .. l Cotmell, IWnre, (1909) 23 M. L. J. 757; 7)(. x.. T.IIOs(18Q1) 
4 Illd. CIIM. 828.) But see 1. L. R. 31 Mild . 181 end of lIota 2 Stlpnl. ' . 

BeZel followillg tit" !\hove rtllinll, that there ('an be no eIUIemeu~ . whiCh 
provisioll8 of sec. 168. (L((lellllli NurallUl.a v. MUlticipal OounciL, T"cA~,. 
c~.m&) .> 

OJ'der for nelnotitioll of .trueture o"erhangtng a public roa~~;.aI··cOl"" • . 
a eOI/dltiol~ prec,derl/ to ol'd/ll'.-·Seo. 88 (1) of the U. P. Aot pnniclee .. ___ ' _" __ ' ~H 
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t t by written notice r equire the oWller to remove it, and section 122 empowerpd the 
~~,:-::'~pali~y to I'emove the ellcroaohmellt if it had been put np aftel' the plnoe hl~d beoome 
a MunicipRI Di~t[ict, 

In the p,'esent case the municipnlity having failed to pl'ove, either of these ,poin ts to ' 
ju&tify their actioll the deol'ee W"S oo"fi.l'med, (Va7col'e Town MU1ltClPILltty v, TI'aved~ Allupl'am 
(1913) 38 Bum, 15; 15 130111, L, R,833,) 

1'rojecling "latiorm removeable even ii la-u:I"ZZy ",ade,~Civil OQ1~"t ~ecli1ted to interIere,
Plaintiff WI\8 tbe oWller of 1\ shop in front of whIch l'!Ui a drnlll sOI'Rrl\llll!! It f, 'om the 1'0.",!: III 
189~ with the pennission of the munjo~pality, he erHoted masollry ijIlPpO"~. , OIl ~h e st,'eet SIde of 
the drflin and oovel'ed over the drain WJth loose !,ll\llks, III 1905 the III1II1IClpltht.y onnoelled th~ 
}lerlllission alld required tloe removal of tl:e platform, '1'hel'e was 110 complilUlOe with t.hls 
ordsl', In 1906 tb~ mUllioipalit.y ~l'>lllt.ed plaintiff permis_ioll to place a corruga,terl i~oll 
Ahellel' abov .. the drain and BUp!,ol'teo fl'om the \VIdl, the loooe plnllks 011 the dl'llln belllg 
remlH"e"ble whenever IIecess"ry to clean the <1mill, In Jl\nlll\ly 1907 the ll1ullioip:dity issned 
a llotioe u"der sec, 88 (2) of Aor. I of ]900 to plo\illtiff 10 remove the structures Hlld the 
plallk" defendant. objeotiolls wel'e oisallowed; in Febrllal'ya n"tic'e waR iRsoecl UII (]81' seo, 148 
Rnd on' the same oay the municipality re",oved the st.'llcturps ann pIli nks, Plaintiff then 
gave the munioipa,lity not,ice and hrollgllt a suit fOl' 11.11 ordp~ ~n t,lte mUII,iC'ipltli,ty to restl'l1in 
the remOvlt\ or that he might be allowed to do so, the mUlllCipahty paylllg hUll Rs, 50 for 
hi' expenseB, 

Held that the Boarn lIavillg noted within its stntutory powel's the Civil C011l't was 
HOt cCllllpetallt toO in tel'fere, 'l'he Aot, itself slIpplies ti,e maohinel'y wherehy pal'r.ies m:\y 
appeal alld seo, 152 provides that 110 notil'e 01' order oall be qllestioned otherwise th'lll by 
slloh appeal. Seo, 88 provides (( it shall 1I0t be lawflll, without the writtell 1'EH'llIissiol1 IIf the 
.8olll'd, to acId til, 01' place aga.inst 01' ill fl'OIIt. of any buildill/-( any projeotion CII' strncture 
o\'~rhnllgillg, p,'ojec,tillg into or enc:ro.whi ng Oil ally street <'\' into. on Ill' CIVI'I' !'"Y draill sewer 
or Aqueduot Illerein" and olnuse 2 provides that. the BoaI'd lrIny, by notioe, reqllil 'e the 
owner or ocoupier of ally hllildill/! to remove 01' alter any sllch projection or stl'l1cture," Held 
thHt this is no t li",it .. d to I\ny pl'ojeotion &0, which hns heen nnlawflllly made withollt 
l'~l'missiOIl, '1'he word (( slIch" 11 1\8 the sn111e mefming as in Olnl1Re 2 pl'oviso liS to compen. 
sation beinl( payf~ble, A, W, N (1907) 2; 4 A, L, J, 8 did not npply ns 1.I, ere the aotion of 
the BOI\I',l WIla held to be ultra virllR, (Ohail'mctn, MUllici11C'~ BOflrtl, B(I/ll'aich v, Parbhu, 
12 Olldh Cnses 191; (1909) 3 Ind, Cns, 516,} 

Obslmctiofl over Main in st1'eet-Ruit fo,' injunction to I'estrctnt ,'elflovClI by lIlunicipality-
110 title fI" (I!Jninst Goverlt1llCflt 'U"ti~ 60 '!leal'S advel'se pOAHes.ioll-lnlmicip,,1 right to remove 
IlOt affected by title In the lnllcl.-PhtiUl iff the OWI\IlI' of a honse situnted in It pnhlio .tl'eet 
brought 11. suit for" deo\IIration of his right to a pi,d over I' drain in the ~tl'eet and for 
restraining the nlllllicipality frolll I'emoving ti,e same, It wa~ proved Ihnt 1:he lAud 
ol'igi""l1y belollgetl to Goverument. who hlld cledicHtpd it to the PIIL1iCl as 11. kt£"et, t hnt 
the pial waH oOllstl'lloted abollt 1883, thnt priOl' thel'eto thel'e were loose slR.hs. of stones over 
the d,ain used by pll\ill~iff fCll' vending vMiollS nrti('les bnt thllt I.he mnnicipnlity used to 
rem()ve the-a slabs when neces8n.'y for the purpose of repail'illg, &c, t he dl'R.in, Plnintiff 
olnimed thnt the site of the phd helongpd to him ano 11 0.0 been enjoyed loy him for more 
thAn 60 years and so t he munioipltlity oonld not remove it aM li n obst! uctic", or e ll ()l'oaohmellt 
in a street, 'l'he munioipa1it.y denied the ri/!h t ",nd Government (made a pnrty to the suit) 
let up its ownership to the site, Held, that plailltiff's possession was effeotive only when the 
l,ia\ W8.8 OOIlBtl'llcted, 

A persoll OM acquire a title to t he site of a pial over a dl'ain in a stl'eet vested ill R. 
mnnioipnlity by ndvel'se po~ses8i()n aA'ainsl the mUllicipnlity fOl' the pl'esodptive period, whioh 
WRB 12 yel\1'8 before Artlole 146,A of t he I .. diR.n J~;'lIitntioll Act (XV of ]877) wns "asHed 
in 1900 uuder Aot Xl of 1900, The right of R. Mllllicipal Coullcil to the street ano the 
OI'R;'!S is not a lIIere right of efl~emoDt, bllt is a sppoi,,1 I'ight of l1ropel'by in the ~ite 
pl'evlooaly unkn(lwlI to "~w, but createn by stntute. Altholl~h it is not open to the mnllioi. 
pality to give up the rights of the publio by R.ny Itct of the;" own that would 1I0t affect t.he 
oapRoity of 110 perBon in adverse possession to Rrqu il'e rights w"i~h wOlllo IIffeot the puhlio, 
The qnestion ,whetlter posRession has been adverse 01' not does nnt depelld upon the 
~eedB IIr ~equlleme~lf,s of tlte ,owuel' lout Oil tI,e cllllrnc'ter of tile ol'OI' pMioll of the pel'Holl 
111 "08lek~Wn, Fllgltlve 0 1' ummpOl'tRllt acts of posseSSion would Dot be sufficiently eff .. o. 
tive tO,lIIake the posReBKion advel'sa, ~ven if the Munioipnl Conncil "nd 110 rij:lht to the 
p088fl~8lHn of the Bpac'e R.bove th" dl'lun but only a ri"ht of n8e,' for the oischRl'llA of itR 
tunCli~IlB with r espeot to ,the drni!lH, Sli!1 the plaiutiff as the !'Ieraon ill p<lRseRsinn of 
the pll~1 would h&ve R rIght to It &gn.rnst all bllt the true {lwn .. r whioh waA the 
Go~el'1lll1ent. ill LhiN el\8e, UI!t R.I1 AR'R.iIlSl the Govel'JlIIIAllt the plaintiff hR.o not e8tllbliRhed 
a hl!e as I~e h .. d not, been III ao~el'lle 1'08l1e88iOIl for sixty yearR, Althongh the plaintiff hnd 
lIoqUl,red R tItle to the Bite of th~ plal by AdverBe possession 8.8 &gRinst the Munioipal Connoil, 
the rIght of the latter to the dram nuder the piRI hnd not beeu affeoted, and the Oounoil W8.8 
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Whim ownlT_hip 0/ st"I1~'8 d .. ,. BOt V", ." ", .. nicipality, OrdlT for .''''01Ial in r,.,ee' '" 
encrol/chtnlnt, !te" acquired by adv/I1'BB P088888ion,-Pll\intiff h"d B pial, tha~ is, a P""jectioft 
from the "'Bin wall of hi' hOUII8 over the municipal tln,in ano partly over the I'Oftd or 
highwny f\c1joininl\' the !ll'ain, .md this projection rea ted upon ma.onry pilla"s atan,liDI( on the 
road, 'I'he munioipality g'lve notioe for "emov.\1 ullclor sectioll 168 of the Mudra. Aot UPOn 
whioh plnintiff filed n SlIib t() r~slraill the remov,\1. l'he lower Conrt foulld tI,,,t the pi:,1 i,ad 
been in existenco for 30 years at l8Bst, that it oicl IIOt interCe"e with the ole.lI.illjt of the ornill 
tbat it projected a little into th.. st"POL and beyond the d"Bin, alld th"t plain~iff haviug 
acquired a. right to tho Itmd by adverbe pOlisesaion, he waa entitJ~d to the illjunctiOll, 

Helel, on appenl, that if the st,'eet 01' highwny over Lhe land was dedicated to the public 
either by the State or hy the ownt!rA of the 1Il,)(l,ndjojning the highway or by an)! other 
pe"80n, the owner.hip ill the soil of the street 01' highway will cOlltinue veated, subject onl1 to 
the bllrdell of Ihe hi!(hway, in the State 0" the respective owne,'s of the lanel on either .ide of 
the highway, (lit 11,ellilun filli7lt, or in nny other persoD who may hnve dedicuted the meet to 
the publio, as Lhe case mny be, 

Wl'en a stl'"et ie "ested in Ro munioipality, sut'h vesting does not tra~rer to ih. 
mnniClpality the rights of the OWIlf'r in the site or sl)iI uver which the stl'eet exilta, . It doee 
not own the 80il from the celltre of the "arth usque ltd CCIllltlll, hut it hns the · exeluRv. 
right to mnnRgA ."'(\ cont,'ol the surfnce of t.he Hoil Rnd so muoh of the soil helow and of the 
space abov .. the knl'fnce ps is neceksIL"Y to en Roble it to I\deqnat.ely maintain the au-t u & 
Btl'!'et, It has 1\1so n cert .. iu prope"ty in the soil of the street which wOllld enable it u 
owner to hring a posl<eR8ory aotion against trespllssers, 

l'be operllt.ion of sec, 28 of the Limitntioll Act upon Artiole 146-A (vid. "oCe 1 
seo, 122) will be tu "xtiultnisb the dght of highwRoy 011 the expirRotion of 30 yeai'll ' fl'!.m the 
date of disposH"8sion of 'he mllnicipality by encroachment, and thus free the laud from the 
bUl'den of Lhe highway, if the pe,'son enol'Oflolting upOn Lhe highwRoy be the own"" or the 
Innd, If the ownel' uf the I>md on whioh the highway exists, be .1 third par~y, an eoeroach. 
ment of n permanent chnrlll;tel' on t.he publio highwny will also, RS 1\ g"neml rule, operate 
as oooupation of the eoil "nt! tli.pOSS"RRion of the owne,' of the soil eqllally with the mnaici" 
I'nlity, and his ownel'ship will be extinguished ill f"vor of the tl'espKsser at the !apiratiOll 
of the Cll'dilllu'y pel'iod of limitation, 'Viz , 12 yeflrs, and at the expio'lltion of 30,111,1'11 tbe 
owner~hip thus ac'qlli, ed by the w"olll(doer will be freed fl'OIll ~he btu'dell of the hitthw&y. 
But if th" highway hilS heen denicaled to the public \'y the CI'OWlI, the I'i/l'ht of t.he Cro_ 
as oWlle,' of the land Cl\n be exti ngnished only at tlce eXpirlltioll of 60 years' adve".e po.eNlon 
01' o,'cnpaLion by the trespIIs8e" , 'l'lte cnrious ,'e~ult, ther"foI'P, of the lIew Artiele will be 
thf\t, in caseR in whioh the site of the st"eet belolll(s to the C"OWII, on the expiratwlI of 80 
years from the dnte of di8pOS"essioll of tbl! m"nicip"\ity, the Cl'own will have the land 
freed from ti,e bUl'oen of the highwo.y and will be elltitlecl to remove the obitnlMlon or 
ellcrol\olllren t o.nd lifter removing the so.me, it mILY again dedicllte, as a highway, th. 
pOl,tiol, 0 Itlnd thlls freed fl'om the b,"'den, Bllt if it suffel's the obstruotion to continue for 
a further period of 30 years, the tre~pas8e,' wonld beoome the Rbsolute ownel' of t.he luacJ. 

Bensoll J, while conourrin~ in this vie,. of Ihe law liS to vesting of streets in a otanio 
oiplllity an~ IIlso as to floe "ppJioation of the Inw of limitation ~ay8 IC but hllVill~ reprd'to ~he 
limited nnd special no.tllre of the l'ill'ht ove,' the soil vesteo ill the mUllicipality, it. ii, ditBon" 
to see how t,he erection of the pial, ooulcl amount to II dispossesHioll of the mllll~ In 
I'espect to this l'igl,t so as to ellable the pl .. intiff to acqnit'e the ri/l'hts of 1\ full 0 ..... "0"" the 
site occupied by the pia!." He alao adds" I reserve fOl' consi,lerlltion the questiollwhMlaer &Jte 
remedy by injllllotion is the olle th,ltoujlht in allY Ol\se to be grnnted ill a oaae like,the,pre_t 
where the removAl of the pinl is nllel(ed to he lIeoe8sfl" y on sanital'y gronnds," N. B,-T'" 
suit was I'llferred for fll"the,' evidence alld eventually plailltiff dropp"d it, I , L, B.1a Cal. 1'li"" 
20 ('111,732 lind 7 All, 362 reCem,d to,!. J., It, 19 It!AoI54. oommellted on (vid. note I .. 10): 
(S, Sundnra1n ilyyal' v, M!micipal 0 .. ,,"cil Ma.lul'Cl and Ser, of State, I, L, U, (1901). Xad,-.> 

N, B,-The fIBw ill this I'lllinl{ is thllt ",hateve,' rightR plaintiff may hav.ftClIIll ......... 
IlInd, did not deprive the munioipality of ti,e right to remove th" enero.tehml 
,,'\ve hilll 1\ olllim to ('omp<'uaIlLion, This iA mf\(le c1enr in the next I'lIliugl, 
I' 150 and not.e 1 s, 122 aa tu powel' of Goverllment tu l'esume tile land, 

E'ICI'OIICh1llB"e ,'emoveable Bl'B!, If b1l adt'e"" POS'8B.i,m lalla becamll 
~ro<tc~er,-~n 1\ Kuit bl'Ougl!t alCaill~t n 1III\l1i('ipali~y IA. ~.t,l'Ilill ~h~m fron~ ~b8t~~' 
lit re'lnst,.t~II/I' 1\ stone wll\ch WIIS Ilubedried III h11 oil" III It. ol'lgllll~1 PClllt'OIl, ~ 
COllrt funllel t,hat the IItUII" had been· ill sit" fur twel\te yem's, th.,'Jore ~be·~ 
110 right to illte.'tere with it liS there had loeeu &,1ge .... l'oue .... i(Jfl 
thft portion of the IIi"," ocoupled by 'he I'OM .. OJ. 1800nd 
that the mlluioi,pality WRS the erea'll ... of eJse.lieMate wilh. . ... ., "' _'. 
I-age alOOK public .treate, ItmU~ not for the ,!,~n1C1p1101itl W!I .• ~ I . II. 
had boen in ultitenoe fPl" }2 yean or ••• trader II\IDtion l1S'l'" ., ' .' ".,........ 
that the enOlOltCbment objeoMclIO w .. DIl oWrutiOD to the -'t.... " .' "... . 
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tlon. will be nllowed. It doe~ lIot dispenle wi~h ~he lIeoes8i~y for al' plying lor permi8sion 
iuoachcue. 

8hOl'.boal'd~.-'l'his wae illsel'ted here by sec. 8 I)f Born. Aot IV of 1904. • 
For rules slInotioned by Govt. for fees for pel'mission to put np shop boards see G. R. 

'119 of lJ6 J"nulLl'y J915 note 20 seo. 46. . 
6 Penalty for unauthorised aerial projections.-1'!Je III argi II al note to th,l 

lub.lec. (2) should be as this head note. 
An etta is. not .\ mere projection, but a " bllilding," n.nn cannot be de.,lt with II II del' 

this leotion. (See note 2 to seo. 92.) 

II Otvne,' 01' oCCltpiOI'."-Under the old Act this was" any person." See note 3 SltPI'a· 

''In cOlltl'uvenlioll of Ritch o,·del's."-l<"Jven if the nmnioipality 11I~s not pAssed hy.laws 
Ah to thi_ matte.' pel'miRsion hl\s to be obl,aineel in eaoh ollse and suoh pel'lllissiull states the 
special oondit ions to be oMris.l out. A lIy structure 1I0t mad" in accol'd,,"ce with these oldel's 
will be .. in'oOlltmveIlLioll," &0. Such Pl'ojoctiolls call also be dealt with under sec. 122. 

7 l'ailure to renlove after conviction.-See note 3 pHge 270. 

8 B.emoval of projections.-Suh.section (3) is tnK?n from. seotion 42, cl!-'use 1 of t~e 
old Aot with the exceptio II I,ho.t whereR8 ull cler that sedlon notICe wus reqntred only 111 

the CII'~ of projections hefore ti,,, Act ORme illto fOI'l!e, alld compensn.tioll givell fo.· ~uch old 
projeotions lawfully mllde, (Cf. the Ahmedabad M""icipalit!1 v, J[(milul, I. L. R. 19 Bc.m. 212), 
now noti('e il reqnile<l ill all cnses, Ilnd compel: ~~t!on is ,to ?O givell not ollly iJ~ all. CRses of 
projections, &0., b"fore the lalld be('ltl)le 0. mn.llcl!,al dIstrIct, bnt also for prOJectIOns, &0., 
eet np after tl1l\t dato, with the wl'it~ell pOl'1l1is~ioll o~ the Illulli?ipality. SAe the correspond. 
ing I8ctiona 308 Itnd 309, Bombo.y Ol~'y Act, and sect ion 95, PaoJab Act. 

Bee sectioll 5J. (I) which Hlakes it the duty of a 1I1ullicipl\Iity to make rensollable 
provision for this purpose, See IIlso section 122, ns to punishmellt fo~, 1\lld I'emoval of 
prOjections ancJ enC>l'oo.chllleots. 

This follows Bellgnl Aot, section 204, which l'elates only to ~lI'ojectioo8, &c" befol'e ~,he 
coming into force of the Act, and order for l'emovill to be made by Magistl'ate 011 IIpplioatiou 
of municipl\lity. 

Municipal duty in rel(ltion ,10 ellcl'orrrhl]lellts ~c.-1'hough t.his suh·section USIlS the 
word' mlly,' there is 110 doub~ that the Civil COUl·t8 will hold that. in respect of projections 
&0. which are ullanthol'ised, th .. DUlllicip"lir,y !IJ! trustees of,the publio ill respeot of public 
8treet. anrl hil(h 1'0111 Is, are bOllnd to take p"o('eedillgs for theil' l'emoval, allc! ill the evellt of 
their neglecting to do so, (besid~8 Government fiction Illlder Ohllpter XII), Ilny rate pltyer may 
b1'iUR 1\ Init agaillst the lIIullicipRlit.l' to illsist. npon tne petfOrmlHIC., of this obliglLtfl'y duty. 
'n i. <Inly in respeot of pl'Ojections &0., for which compensation would btl payable that the 
obliption of a Dlllnioipl\lity is limited to the extellt of lIIaking "reasollllble provision" for 
their removal, alld to this extent the Civil vouds oould insist upon notion being taken. 

I 
O,\o1t Oourts cannot q1tt8tion 11I1tTlicip(,1 disc"etion.-If the mUllicipo.lity decides to take 

action the Civil OOI1I'IS call1lot ql1estion its discretion il1 the matter so long as the mUllioipality 
acts il1 accordal1('e with the proviRions of the Act. 

80 tel> in proseoutions for recovery of the penalty provided for disobedience 01' non. 
COmpliltllOe with the ""ll1ici pili orders, the I\la\gistl'ate is bOllnd by the' sallie pl'iuciples. See 
note 1 to leO. 122 lind notes 4 and 6 SilO. 131. 

Onus of p"onf?f encroaO"1Itellt.-11I front of plnilltiff's hOllse wore 3 pinls whioh pl·O. 
jllOtedbeyoud tbe 010.111 w",lIs aud nhutted Oil a publio street. '1'he mUllicipnlity uuder 8ec.139 
of Madru Aot III of 1871 cOl1sidored Oil" of tl",," .. flll obstruotiou or ellcl'oaohmcllt in a 
publio atreet," and nrter uotice oaused it to ue removed. It was proved tl",t the pial existed 
for ISO yeatS :-Helc!, t1.t<lt in the ,oit'~nmst"lIoe the 011118 IRy upon the nll1nicipality to prove 
that the land"uron whloh the proJeotlOns had been built, fO'lIId part of the reu,d, alit! t1",~, they 
wet'e "ot oouatHuent !)arts of the hOllse. III the ahsellce of such III'oof the aotion of the 
mnnioipality in the lemoval of the projeotions waR illegal. (Hun1&';luuya v. Ilottpelt (1884), 
1. L. R. 8 Madry 64.) 

. Whore pl"i.lI~iff ,had been iu ~Ilj,oymellt of the plots of lalld fur 9 alld 4 yean "ud gave 
notlc~ to the n1UIII<'''I~ltt! hefore blllldlUg on tl'*,III, and the linter tlltm took uo I>ujelltioll, th~ 
0llUII18 on the lIIUIIIOlpahty to prove thnt plaiutilf IlIls encroached. 

ThA (l1IU8.o"nllot he laid to ~ dilOhlLl'ged by proof that plaintiff'. house alld verRndah 
al'e a f~.'. or AO I~\ advtlnce of, tho ne\f!hbollril~ hOIlRe wherB there i8 no Hlle of fl'Ont . ..ge (now 
OILlled legu~ar hue of ~t~t ) to wln"h all bOlide •• of hCIll."1 shuuld conform. ('l'ippabhoZla 
I .. Nar\l81l1ll1a v. JlulIlCapal Coullci' Jla.utiratam 1 M L N '°0' 8 M L '" Qnt\ 1910 7 Ind. Oal. 808.) .. ,. , ...... • .... """"; , 
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plinth steps" as well aR "shop.honrd&" hnt, this was lIegative(l on the groulld thl\,t th·. 
would permit of permanflOt eucroacllmellte on public stl'eets. I 

As to slll·fllce projeotions Over gntterH, &0" not in pllblio streets, Seo note 3, seo. 110 . 

. [Jnclel· se?ti?n 48 (1) (n) ~he mnnicip~W.y: are to make \'y.I"w8 regul"tin~ the conditiOll8 
011 whU'h pernllSSIOII may be gIVA'~ f(~I' proJeotIOns ov~r public streets; !Lud 70 provides tlmt 
fees may be chl\,l'ged for slIolI pormlsslolJs. 

Pel'7nispion nec6spary fo, ' I'oofs, ellv68, g"c.-On the queRt,ion whether the pl'oviRion in 'bhe 
earlier part of this slIit·seotinll that, the mHnioil',dity may give ,nilte .. "pel'lllii.Aion in the 
case ()f olle class of ae";"l projeotimlS 'viz, vel'Rlldllhs, bl\,lcanies, &0" implies that such 
pprmisRion is 1I0C required ill the case of the project,iolls refen'ed to in the latter pilI'!; of 
the slIb·section viz. roofs, ellves, &0., the Legnl1temembrlllloe,' says :-

I 

"On the olle hllDd express Il.ud unamhignolls wordillg is lIecessflry to imp08e f\ <'1'~"~P. 
On t.he other hA,nd it is a l'aco/l'lliz~d 1'nle of cOlIstrnction til .. t ol'dillary wor,ls 111 list he URI'(I ill 
I,hei,' ol'clillfl.l'Y sen~e. The word" condition!';" in itH ol'dinBl'y lYIeanillg would illclolde sueh a 
oOlldicion as thAt pGrmissioll . mnst be oht.llilled before the constru(·tion of the projl'ctiona 
referred to. It is fnrth'(lr a cnrclillal rule of construot.ion tlla.t tbe meaning of an ellll.ctment 
~ust be gMh cl'ed from the C011tAxt II'"? the other \1,:ovisioIlS o~ the AO,t, . Section 48 (I) (11) 
gives power to fmlYle by.laws "egillatlllg t l,e conditions 011 whICh pel'Tl1lSSIOII may he givl'lI for 
projeotiouA oVllr publio streets without speoifyiug ally plWtioufltl' kind of projecti()".. 'l'here 
is 1I0thillg in the Aot to show any intelltion to restl'ict the powers of the Il1llllioipality in 
regulating I,he OOllstmotion of pl'Ojectimls. On tloe oontl'RI'Y, the Aot ellfol'ces the duty of the 
munioipality to preserve publio street" from ellcroaohment. with greltt striot,neM, And the 
me.wing e,f the difference in the eX!)l'flssions nsed in snlr.8~c(,ion (ll ill regard to the two kinds 
of projections a ppearR to he that. the llIullici pRolity mu~t require thfl.t Ioheir permission is 
obtllinenin I,he one clIse, while in the other c,,"e it is ohligatory ol,.1y to impose conditious alld 
dis.creLional whet,hel' those cOllditions inolude the reqlllJ'eJllent of permission or not. 

" Although the point is "ot f"At) frnm doubt, in my opinion t,he mnniciplllity mlly require 
that 1I,eil' permission shall he obt>1.inp.d fnr II.ll p,'ojections ullder "eotion 113 (1) alld may 
under section 70 (1) ohlll'ge fees for tho pel'mission." 

Roofing oj a p"ojection in a p"blic street which WftS not p"ivate lalla, licell.e neCeS8ar!/.
Seotion 169 lIiltdras Act provides tlmt lilly person illtellnin~ to pllt up allY verallllah 
" to projeot ovel' the pyals and pavements ill fl'Ont of any building 01' la,nd in a publio st.-eet 
or ove,· such Rtrpet" sl.l\,l1 Itpply for Ilo lice lise. 'I'his lieenRe is not re'1nil'ed in Lhe case of 
vel'f\Tldahs &c. 1(1 ithin the lilllit-a of a.cl:iare'~t property even th()lIgh in a publio stl'e .. t. 'I'he 
seotion nrawa a diffe"enoe het,ween p,'ojeotions over pyals ann plwements in frollt of any 
buildin/l' 01' lalld in a pnhlio street fllld pr()jections ovel' the street itself. 1. L. n.. 15 ?tIn d., 
292 lloten p. 278 ref"rl'ed to, Tl,e kOl'lIdn in questinll which ''filS roofed WAS fonlld. to be 
'in It publio screet' iloilO 1I0t pl'ival,e propel'ty. Conviction fOI' n()t ohtltining a linellse con. 
firmed. (Nlll'o sinma O/tII,,.j, v, Oh(~i"IIw.n M!Ml,icip"l U01mcil OOllJ"ee·veram. I, L. R. (1908) 
31 Mad. 181.) But see 4 Ind. Gns, 828 end of 1I0te 8 inf,'a. 

A public, strAet as dp:filled ill seotion 3 (2'7) of the MadrfIB Aot, extenda ollly up to the 
boundaries of the adjaoent property. 

3 .. Owners or oCcupiers."-See notes 4 and 5, seo. 63. 

The Born, City A(lt" Reo. 308 (3), pl'ovide~ that if the o(lonpie,· does I\nythillg ill com· 
plilll1ce with the notice he shall be ell titled to oredit same iu acconnt with the owner, unless 
the projeotioll, &c., hl\s' been put up by himself. 

4 lIeight of a.eria.l projection.-This provision as tn height was not in t.I,e old 
Act. A prop"~f11 to li",it. the height to 12 feet was rejeoteo OR it WRoS deemed delilable to 
leave the height to be :fixed aooordillg t,) the oiroulllstallocs of eaoh TI1nnicipality, Govt. alwaya 
have I,he right to sanction \1I' lIot the height proposed ill the by.laws to be made nllder 
seo.48 (1) (!l). 

Reo, 313 (1), Hom. City Aot, p rovioes thf~t 110 persOll ~hAlI, except with~, i ..... 
"(b) projeot, At a height ()f Jess thall 12 feet f"om surface of the street, any bard or aJutlt. 
beyollo line of plillth of lilly blli ldillll, Ov~l' ~"Y street! open draill, &0." and ," c) "ttaoh ton. 
or sll"pend from, A,ny wall or p .... t of bUlldm!\, abnttillg 011 a stl'eet, at less height till", ., ... 
said, a,"Y thillg whatevpr.'" 

5 Conditions as to roofs .eaves Irc,-'l'hia last sentenoe wall not, i,n the nl4kr 
See sec. 311, Hom. City Aot, 11.-" to gl'Onlld flno\' doors, &0" not, lin opell out.ward8 .01l 
Madrfls Act" seo 167, als() Pl'ohit,it,s making any' door, &0. to open onLwftrcl ,oli ~T 
street. Bee nute 7 page 277. . 

Tllis presoription to be ,marle by by.la.w" ullder 880,48 (1) (n). T~ ,~j_ of UdIt I, 
to secure uniformity in luch matters, and to let the pnulio know what kiad. Of lUG" proJeO. 
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8(3) The municipality may, by 9writtell llot.ice, l'equil'e the 
30wllsr or occupier of any building to remove 

Removal of projeotiolls. 1 ' , I b or a ter any proJectIOn, encroac Iment or 0 -. 
struction which, wllethel' erected before or after the site of snch 
building became pm·t of a mUllicipal district, shall bave heen 
erected or placed Rgilinst Ot' in front of sucll ~>uilding, and w bich 

lO( tt) overhangs or juts into, or ill any way projects or en
croRcbes upon, any public 'Street, so as t.o he an obstruction to 
safe and convenient passage along such street, or which 

11(11) projects and encroaches into or UpOIl any uncovered 
aqueduct, drain or sewer in sucl l street, so as to obstruct or 
interfere with SI1CII nq ueduct, dl'uiJ;1 or sewer, or tIle proper 
working thereof: 

12Provided al ways t.hat t,he municipnlity shall, if snch proJec
tion, encrvacllment 01' obstruction shall have beell made in any 
place before the date on which sll'ch place became part of a mnni
cipal district, or After such dat.e with the written permission of the 
mnllicipality, make reasonable compensation to evel'Y person w 110 
suffers damage by such removal or alteration; and if any dispute 
shall arise touching the amount, of sllch compellsation, the. same 
shall be ascertained and detel'mined in tIle manner provided in 
section 160, 

1 Projections in public streets.-'l'his section is a r eproduction of seotion 42 of the 
old Act VI of 1873. very slightly altered. Sl\b-sec. (1) is the fanner part of aud sub·sec. (2) 
the latter part of clauso 3. 

The provisions of sec. 96 apply to these projections. See also sec. 122. 

This se~ti()u applies only to projections ovel' publio stl'eets :-(a) Snb·seo. (1) (2) to 
uew Ito";IIll'l'ojections for all which perlllission may be grunted; (0) Sub·sec. (3) 'to new ItS 

wull as 01.1 ncri,,1 Hnd surfllce pl'ojectiolls, encl'o,",hmentR, &0 , all wldoh may be removed. 

See the cUl'I'eRpondin", sec. 310 of tho 1]0111. Oity Aot wl,ioh applies to "any streetR" 
And which IIolso provides for fll'()SIdes. Also Madras Act, sec. 169 fol' licenses to be taken 
out (or suoh I'l'0jeotions, and seo. 165 for I'~moval of unanthorised projections, &0 . 

•• l'rojection."-A pt'ojection of ,~ bnilding mnst be tnken 1.0 bA part of the building 
itself. Co A ~1I'oieclioll fronl a building ,"eans a part of the building P"ojecting a'· jllttillg 
out; it mPllns ,. prominence exLendin~ from the bnildill!\, in t,he Beose of <loming out from 
the building as pllrt of the building." Pet· )31'nce J. ill H(.ll altd Londol~ Oounty Ootmcit 
1001, 1. K: n., p. 588. 

Maclrns Act, seo. 166 (iii), I'equires tl,n.t t,he olVners n.i,d oc,·upie,·s of all bnildings or 
p"emiles adjoilling 110 public t,bo"ou",hfut'e should keep ~he extel'llnl walls ill propel' repair. 

2 Written permission.-'l'his seot,ion refel's to projeotions ove>' "ubl.ic Rtrceis ill 
whi"h term is inoluded the drains, selVers, &c .. in sUl'h streots. It <loes Hot affect the right tu 
put III' ,'rojectioll8 over 1' riv!lle lcma eVil II !,hough Il,djlwent to :),. borderillg on a p'lblic street, 
pl'()~irlen tltllcthQ provisionH of sectioll 96 ""e oomplied with . On this poiut see note 1 t<t that 
sectlOlI, )llIge 275. 

This I'('fors to ael'iaZnot slu'facc projeot.ions, SCI 110 permission ('IlU be ~ven for surface 
I'rojoctiOll8 ov",· 1\ pllblio st"eat or over tile selVer". gllllies, &<l., wldeh are all p"rt of 1\ pllblic 
street. See ol)illiollS quotecl G. R. 4364 of 24 July 1906 "lid 1080 of Hi Feb. 1907, noted 
}lRges 141.-145. 

A proposal Wl\~ lIIudll in 1003 thnt this sectioll ~houltl be am elided AO as to illclu<1e 
among the thinss (01' which permi~sion Dlay be given Buch snrfltoe projectiolls I\Il "pla.tforms, 




