Iowimz oﬁ&?x ‘

neerned of :
: v ‘Owtﬂd oth%ﬂnee have to be
; opbmn of domg the same.

(2) "The expenees of any wo‘rli %0 done shall be |
: Expenu‘ i R ER rson aforeani&, unless the munm

,.

o B : sanct:lon, as thev y,, powere
tion, ﬂre execution of iuch wark atv h.r"g’eibf the

ﬁzﬁﬂ :

5 3(3) Any pxpes, ﬁl;tmgs, recep : o;- other a
or connécted with the drainage of priva ’buﬂdmgs
if supplied, construeted or erecbed at ﬂle expense of
pality, be deemed to be municipa Ip D ¥nnnless the mu

 shall have transferred their mt’é s% ei‘e to the oﬁ;
- buildings or lands. R
il vy in ordcetc' :::tioi‘dntheltx:mnfzn;?w? ‘{:.;:‘t:em:xmb

: Wki. It is taken from sec. 260 of the Bom, City Act. This section ap
~ tion 99—111. :

S | Sub-section (3).—Marginal note should bo, “ Pipes, &c., when mani
(4 —Powers regar'dmg e.ﬂqb'iml m'ucture:, i

413 (1) The mnnidipuhty m&y‘g!ve *written
 tPermission necessary  the ‘owners or oconplem of building
for certain projections. streets to 'Put u v'e m -

ns, ho pro;aci frum any







mber in a conspicuous
v t tbe entrame of the

y person who des ys, '-~pulls down or defnces any
 or number, or pufs any name or number different from
by the municipality, and any owner or oceupier of
! who shall not at his own expense keep such number
der after it has been put up thereon, shall be punished
h may extpnd to hvi'enby-ﬁve rupees.
section.—This is an exaot reprodumion of gection 48 of the old Act of

ows Madras Act sections 174, and 182, ﬂom City Act aeouon 327, Panjab Act
ngal Act sec, 215, X

(1), it is the duty of a mnmm;mliby to make provision for (k) nammg
ving hionses.” e

)2K.B.18 whm the question of the power of a municipality to ulter an
ortogivnmv name to-a new streot oontrary to the wishes of any

(3).~Tho um-gitul uote uhould be ¢ Penalty.”
A;y.per;qpn-~~_.., )

: 4
o mthout the consent of the owner or occupier,
affixes any posting bill, placard or other
‘paper or. means (6} wivemsement )y amst or4
upon any buildmg, w&ll boara fence or
~ pale, or ;
(b) who' mthoufs snoh consent as aforesmd

n, goxls defaces or marks any such building, wall,
ce or. pale w1th chalk or pamt orin any other way




: (0;;;#:

i, OWner or occapier of any land so to trim
‘hedges, trees, OF prune the hedges thereof bordering any
R public street, that the said hedges may not
exceed the lieight of four feet from the level of the street, and
width of four feet, and to cut down, lop, or trim all trees or
shrubs which in any way overhang, endanger, or obstruet, or
which they deem likely to overhang, endanger, or obstruet any
public street or o cause damage thereto, or which so 'overhs‘.hg’

any public tank, well, or other provision for water-supply as to

pollute, or be likely to pollute, the water thereof.

1 Origin of section.—This is un exact reprodaction of sec. 43 of the old Aet of 1878,
Compare the Paunjab Act, section 130, and the Madras Act, sec. 176, which latter requires
algo that fences shonld be constructed and maintained. Compare Bengal Act, see. 208, and
Bom. City Act, sec 383.

Swords for trimming hedges—Llicense requirved for~—A wmunicipality is not exempt from
the provisions of the Arms Act, 1878, Certain officers of a municipality are public servants,
but a municipalivy as a body corporate, is not a public servaut (I, L. R, 3 Cale. 758, vide sec,
45 ante) and therefore sec. 1 (b) of the Arms Act does not apply to a municipality., More-
over, it wonld not be in the course of the duty of those municipal officers who are public
servants to possess or bear arms, and these officers wounld not come within the exemption
in sec. 1 (b) of the Act. G. R. 1591 of 7th March 1895, Gen. Dep., decided that aceordingly
the Secretary of the municipality shonid take oat a license for the possession of arms (Form
VIII), and this license would protect persons employed by the manicipnlity using the swords
for trimming hedges. i

(5)—Powers for promotion of Public Health, Safety and

Convenience. by

119. (1) If any building, or any thing affixed thereon, be

" Ruinous or dangerons  deemed by the municipality to be in a ruinous

bdiftuge, state or likely to fall, or in any other way
dangerous to any inhabitant of such building or of any neigh-
bouring building, or to any occupier thereof, or to passengers, the
municipality shall immediately, if it appears to them to be neces-
sary, cause a proper hoard or fence to be put up for the protec-

tion of passengers ; all expenses incurred by the municipality

under this sub-section shall be paid by the *owner or occupier of
such building and shall be recoverable in the same manner as an
amount claimed on account of any tax recoverable under Chapter
VIIL ? £

(2) The municipality shall also canse notice in writing to be

given to the owner or occupier, requiring such owner or ocq;mfég

forthwith to take down, secure, or repair such .building or t}lung

affixed thereon, as the case shall require, and if 'suoh owner or

v ~ occupier do not begin to repair, take dm-‘?i?’"‘
ree .

*Action to be takenon  geonre such building or thing within thr
SZiﬁ;!i...“" O % duys after the service of such notic nd

~~ complete such work with due _diligence, the
municipality shall cause all or 8o much of such building or thing,

.IX.-—Hedg‘eq, dgcnge)'l)vcs buildi'nga-see. 118-119.) 315 :

he municipality mny by written notice vequire the

t









f water-supply is in the opinion of the municipality
to the health or safety of the public or of any
ving occasion to use or to pass or approach the same,

e ;
{3 11C] 11

st from using and from permitting other to use for
urposes any such source of water-supply which not

m in its natural flow, is proved to the satisfaction
nicipality to be unfit for drinking ; or ]

f notwithstanding any such notice under clause (e) such
ntinues and cannot in the opinion of the municipality be
_ prevented, close, either temporarily or permanently, or
» or enclose or fence in such manner as the municipality

L

(g) drain off or otherwise remove from any such source of
r-supply, or from any land or premises or receptacle or
ir attached or adjacent thereto, any stagnant water
the municipality consider is injurious to health or offensive
‘neighbourhood. '

'g the ow

ner or person having control as aforesaid, fails
or neglects to comply with any such requisi-
tion within the time required by or under the
provisions of sub-section (1), the municipality
if in their opinion immediate action is necessary to protect
th or safety of any person, shall at once proceed to execute
¢ required by such notice, and all the expenses incurred
by the municipality shall be paid by the owner of, or
ving control over, such water-supply, and shall be re-
e in the same manner as an amount claimed on account of
recoverable under Chapter VIIT;

led that in the case of any well or private stream or of
channel, tank or other source of water-supply, the
hich is used by the public or by any section of the
of right, the expenses incurred by the municipality or
ily incurred by such owner or person having such control, *

y so direct, be paid from the municipal
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Sthmh n (1) (a) (b) and wil
t, sec. 15621)( )s(; t(hi) m,m.f"log"'..o.“:."h) (?;g?"m

.'228 (2) of the ltndm Act, Qbmo (l) of 'ihich also
ﬁ!}ing up of tavks and wells. ;

2 mon notice.—See note 9 sec. 113, R :
n?m protect, enclose water-supply.—This olmue is adopted fmn sec., 185
of tho Madvas Act. it :

Compure the Bengal Act, sec. 200, which provides for the securing of dnnmiu'wellu
&e , and for a temporary hoard ov feuce being, if necessary, forthwith put up hy the )nnnu
clpshty, and notice given to owner or occupier to secare, &c., within 7 days.

The municipality of Howrah enclosed a tank, alleged to he dangeronlﬂtpmw 7
under gee. 76, Act III1 of 1864, and sued the owner for Rs. 117, the costs incnvred. 'he
Court of first instance nwarded Rs. 80 only on the gronnd that & very expensive enclosure
had been put up. On appeal, the High Court granted a decres for the full amonut claimed
and held that the municipality must be authorised to execute the necessary ropﬂt, &e.,in
» sufficient and durable manner, and that, provided the expeuses they incur is mnde out Md'
does not exceed the bounds of reason, they are entitled to recover, —Umeportcd case,

The municipality sned to recover expenses incurred in cleaning 4 tank helongiwg to
defendant. Held that even if the rates charged were higher than those which could be
obtained by other persons, the Court conld not interfere with tke wide discretion which the
municipality had in the matter provided that they were incurved, (In re Jogesh 'thdar
Dutt, (1874) 16 W, R. 285.) %R

It is not strictly legal for a municipality to order the owner of a well to proteot it,
under sec. 74, C. P. Munic lpnl Act 18 of 1889, unless it were dangervous to peraom pallmg
by or dwelliug or working in the nelghbnmhood (Imy. v. Zorawar, 5 C. P, 67.) i

~ Under gection 133 Criminal Pro. Code 1898 a District Magistrate &c., may make an
order for the fencing of any tank, well or excavation adJncent to any way, river, or channel
which is or may be lawfully nsed by the pabli¢; or in any nublw place, 8o as to pievenb-
danger arising to the pnbh(.

4 Prohibition of drinking water from water-supply.—This snd tue nutl-:
clanse are taken from Mudras Act aecuon 156 (2) which refers to water- mpply “nnﬁtﬂor
drinking, bathing or washing clothes.”

People canniot be prevented from drinking dangerously impure water from &pmhibiud‘«
well, but nnder this section, s also under the special powers given by section 144 (2) (i , the
removal of water for drinking may be pr()hlblted and if necssary further action tak‘n. 1

~ clause (f). The terms of the section give the municipality a very wide discretion sﬁﬂ would
seem to include even cases where the injury arises, nov from the act of the owner, hut from
the act of the pubhc who may use the water even though against the wishes of tllt {
The likelihood of injury to health from whatever canse wonld seem to justify neﬁou under
this section. See G. R. 2479 of 26 June 1889, Gen. Dep., where a different np!nfdn was
expressed under the old Act which did not contain such provisions nor did g dgﬂm
‘nuisance.’ :

The prohibition by written notice under this section ie to the ‘owner or othnﬂqlot <
having control from drinking or allowing others to drink the water, the prohibiﬂwl under
section 144 (2) (¢) is to the public not to use the water,

5 Municipal action in event of mon-compliance.—The owuer, &b,.
liable to punishment for non-compliance under section 155.

6 Private wells, &c., used by public.—This is taken from Madras 'k a’
sec. 99, The marginal note shonld be ™ Private sonrces of water-supply used by ihe

121. (1) Whoever displaces, takes up, or makes any alter:
1 Displacing pave- tion in the pavement, gutter, flags, or ot

S e materials, of any public street, or the fen
walls, or posts thereof, or any municipal lamp, lamp-post,
-water-post, hydrant, or other such municipal property
without the written consent of the municipality, or other la
authority, shall be punished thh ﬁne whlch ma-y ex Qg‘w
hundred rupébs. v i

Al




th
nd shall pay any expense which may be
street, and such expense shall be recoverable in the
n amount claimed on acoonnt of any tax recover-
ter VIIL . . _
pavements, &o., of p‘ubﬁc streets.—1'his is se«scmn 47 of
ha-tumphﬂed SeoBombuy Oity Act, secs. 322 to 825; Madras Act,

the ctree% can. be carried out by the mnmo:puhby undev section 154 (6).

) Whoever in any place after it has become a muni-
- cipal district, *shall have built or set up, or
ts npon shall build or set up, any wall or any fence, rail,
; l“"‘ open  post, stall, *verandah, platform, plinth, step,
) or any pro]ectmg structure or thing, or other
ent or obstr uction, in any "public street, or shall deposit
‘be placed or deposited any box, bale, package or
or any other thing in such street, or in or over ov
pen drain, gutter, sewer, or aqueduct in such street,
unished with fine which may extend to twenty-ﬁve

.

! municipality shall have power to remove any such
~or encroachment, and shall have the like power to
3 unauthorlsed obstruction or encroachment of the
in any “open space not being private property, whe-
‘space is vested in the municipality or not, provided
be vested in His | Majesty the permission of the
hall have first been obtained, and the expense of such
1 be paid by the person who has caused the said
or encroachment,. and shall be recoverable in the

nner as an amount claimed on account of any tax rve-
under Chapter VIIL

Whoever, uot being duly authorlsed in that behalf,
h, sand or other material from, oy makes any -
t in or upon, any open space which is not private"
unished with fine which may e ﬁend o ﬁfty



- occasions ]

: -streets and spaces fo
, and in such manner as mnot to incon
or any individual. e oL
) Nothing contained in this section shall apply
uthorised under sub-section (1) of &

e where permission has been given

the piling of fuel in b

‘_I‘gc“f:"iéh.-Snb-sec. (1), (2) and (4) ave reproduced from

. See sec. 92 which providés for the removal of all such external
:‘n:g mﬂ:sll,d{:hgr-‘pmjec‘tions and encroachments when the building is bur;

[
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~ Compare sec. 113 which applies to projections from buildings on public
~ before or after the land becnme a municipal distriot; whereas this section
il 1Mnnﬁonl,,&o.,iin_ such streets, after incingion in a municipal district. ?

 See the corresponding sections 312 and 313 of the Bom. Ciry Act,
apply to “any street’ and not only o a ‘ public street.” Compare Bengal Act,
~ Police Act, sec. 39 (1) (d) (9), 61 (1), 58 (1) (a). ; :

~ Obstruction §'c. must be proved before conviction.—A notice was issued un
Bengal Act V of 1876 (corresponding to section 202, Bengal Act), requiring A
an_ alleged obstruction. The notice not being complied with, A was pr
. section 216 before n Magistrate. Held ‘that the Conrt had power to eng
‘alleged obstruction was, in point of fact, an obstruction or not (I. L. R.
The Municipnlity of Dacca v, Someer) This ruling was in spite of tlie fact
to prefer the objection which he could under section 180 of the Act have n
instance. See note 1 section 119, notes 4 & 6 section 131 and other ralings,

- Limitation of swits for encroachments.—Axticle 146 A of the second
Indian Limitation Act, 1877, gives thirty years from the date of dispossession
wee for a suit by or on behalf of any local anthority for possession of any pul

- road or any part thereof from which it has been dispossessed or of which i
the possession. B 2 . ' P

- This enactment was in consequence of the decision in I. L. R. 19 M
seotion 113) where it was held that looal authorities, to whom the Cr
. the custodianship of public highways cauuot clwim, under Avticle 149 of
~Act, ':gne benefit of the sixty years’ rule applicable to suits instituted by, |
the Secretary of State for India in Council.  There was a sus
pinion that, more especially in connection with encroachment u
position of the Crown and of local authorities as defined in see
t ernl Clauses Act, 1897, towards the immoveable property
is i ‘though not identical. Wiiile the difficulw of ‘detect i
~ croachments is in both cases greater than that experienced by n prviate
- ways supervised by a local authority ordinarily lie in a narrower conpass,
- more engily controlled, than the wideand often unoccupied areas forming pe
i ‘ r these circumstances n preponderating opinion has >
ending the period of limitation, from twelve yearsas enjoyed by
¥ in the case of a local authority.” Sk
‘suit by municipality to recover




 or privi gn Power
maxim “once a highway always a highway [
erty in a highway is in the owner of the soil subject to an ensement in fa
| the present case the legnl fiction peculiar to English law cannot arise,
estion of easement whatever, The street itself and the soil thereof is vested
in trust for the public, 80 that there 18 no question of a dominant or  ser-
Both are united in the same person, the proprietor, and the municipalivy,
private proprietor, is not exempt from - the conseqnences of its own laches.
down in Maun v, Brodie. (L. 1, 10 App. cases, 387) are entirely ap-
ot, tinning wrong, but a completed trespass. There is no evidence
public as a highway of this portion covered by the pavement and
ipial Commissioners of Madras v. Sarangavani Mudaliar, 1. L. R. (1895)

T. L. R. 25 Mad. 635 (note 7 5. 113) it was said that if this decision is to be
proceeding upon the savposition thas the site and soil of strects vestc1 in “the
ch thereby became the proprietor in trust for the public this wus wholly
th the decisions both English and Indian.

Mad. 6 (Ihid) says that ihe decision in this case was that the street, which ou the

taken to inclnde the diain, was vested i+ the municipnlity for the purposes
 Bonrd was constituted.  Their right. was not & mere right of easement hut was a
‘of property in the site previously nnkuowu to the law bat created by statute
view in Rolls v. Vesting of 8t. George the Martyr Southworth (1880) 14 Ch.

A} -
ty cannot sell the land encroached wpon.—A pevson in re-building his house
s which was part of a public street.  After 5 years delay the municipality
and eventnally decided to sell the land so encronched upon to the person, us
e action with a view to the removal of the encroachment wounld affect the
building and this was not cousidered expodient after all the delay thav had

‘Remembrancer said that, following the opinions expressed in G. R. 2875 of
G. R. 1890 of 13 March 1891, the municipality had no power to sell the laud
. Allit can do is to reqguire the removal of the encronchment.  If this was
pedient under the cireumstances above set forth, the alternative was to let
(G R. 2461 of 10 July 1891. Gen. Dep.) See note 2 sec. 50, and note 4 sec. 90.

ieroached on cannot be reswmed by Government.-—On the question whether
1 resume Government lunds vested in a municipality for a public purpose
r that purpose has censed the Legal Remembrincer replied in the negative

e i3 no provision in the Act allowing such rvesumption. All public streets are

the municipality, and belong to the municipality, und it is lnid down that they

wd upplied by them as tiustees subject (o the vrovisions and for the purposes

Bection 90 (1) lays down whit is to be done when land formerly used by the
the purpose of a Btreet is no longer required for auy public strert or other
~Act.  Such land may be sold, subject to the sanceion of the Commissioner,

definite provision for dealing with land which orviginally vested in the
nder section 50 (2) a5 a pyblic street, it cannot be held that Goverument haye
to resame, If the muuicipality abuse thix or anv other of their powers,
AVe i T dy der i 179 of ‘the Act. G. R. 448 of 17 January 1912
dingly ruled that no sanetion conld be given to any such sale. Usually the

should insist on the fining of the encroacher ind removal of the encroachment
here this was clenrly inexpedient matters should be allowed to vemuin as they

ing regulavised in any way.” i

see 1. L. R. 25 Mad. 635; 38 Mad. 6, and 38 Mad. 456, loted sec. 113 page.
encroachment in a public siveet acquired by adverse possession. e

public strects ‘d‘(} (i -‘Mmlcr:the m«wd




PG‘IM& of Distyict Hugmtmfa wnder Crim, P, Code,~-The Criminal Pmerlm ﬂe 'p.ra-
vides for nction beu'u; taken by the Distrior Magistrate, &b, for the removal of an: nlawful

obstruction or nnigance from any way river or chanuel wlm.h is or may lnwfally bﬁfm' iy
the public, or from any pablie place, )

- Obstruction to private individual's vight of way.—In the case of a publie rﬂnﬂ, a Mﬁnta .
aetion eanoot be maintained in respect of an obstrnetion to it by a person unless hlm :
pnrtlcnim damnge heyond what is suffered by him in common with all obher persons affected.
- by tHe nuisance. T, L. R, 81 A, 444 6 AL L. J, 499 2 Ind. Cas. 365; 2 B, 469 rafamd,lp &

I'he stopping of a public road and lemby vendering it necessiry for a pamn o 'm&]m_
a detonr is snch specind damnge ng justifies him in ingtituting a snit for the mnovﬁ’? of the
obstraction, 13 Jones Repovts 1565 1 H, and N, 369; 26 L. J, Ex. 57 referred to, '(,Ergm- ’
chtndra v, Joti Pavshad, 8 A, L. J. 19 1910, 8 Ind. Cas, §08.)

2 “ Shall have built or set up, ox shall bunild or set up.”—These words had
heen substitnted for the words “ shall build, or erect, or set up in the old Aecr, sec. 68,
of which wns held (Kabz Govind v, The Municipality of Thana—IL L. R. 23 Bow. 248), to
refer to the erection of n thing for the first time, and not to the erection of an old stvnetire
which had been taken down for a temporary purpose only. In that ense, the raling in which
is no loiger applicable, the acensed wis the owner of a shop in a public street at Tham.
The shop had planks attacled to it in front, overhanging n public gutter, These planks had
been in existence before the District 'Muuu,um.l Act came into operntion ut Thana. In April,
1897, the planks were temporarily removed nnder the orders of the plague nuthorities. The
plngue huving ceased, the ncensed replaced the vlanks in October 1897, withont »permivlinn. d
of the municipality, and was convicted,

“ Held, reversing the conviction—that the refixing of the planks was not an “W'
tion " within t.ha menning of the Act. (s

For this reason the following nlso no longer apply :—Bom, H. C. Crim. rulmg E'o. 53
of 30 Aug. 1888, [mp. v. Tivanna bin Shidupa, Kvishudaji Navayen v. Municipality ‘me
I. L. R.18 Bom. 547. 8o also the rulines under sec. 204 Bengnl Act which only applied h‘.b
erections in the future. Kshan Chander v, Banhu Behari Pal, 1, 1, R, 25 Cal, 160. e

‘ The section now makes punishnble the re-erection of even an old pwpmtwu m‘ ohﬂhm-
tion ewamg‘ prior to the bivth of the mmuupu]:ty

Tha raling in 6 Iml Oan 431 (noted g, 175) does not apply as it is nnl.ler.‘
Central Frovinces Municipal Aet 1903 which is similav to the section in this old Aﬂ.

3 Ooen space.—See note 7, sec. 54 ;
As this marginal note apvlies unly to sub-sec. (1), the words “and open spnp'
be expunged.
The words * open spuce not being private property” in sub.sec. (2) though m
such obstruction &e. from the operation of this section, they wou]d uevertheless g
sec, 96 which see and uotes thereto,

The expression * private property ' does nob imply that all the rights of own
vested in n private individoal, obherwise n lessee from Government for 999 yeavs
liuble to eviction by a manicipality. *

4 “Verandah, platform, plinth, projectin struc‘lmrs. ”_There w 3
not in the old Act. ’I‘hgy are apparently wide enongh to gwiude *otas,' ‘ otlas,’ &lkf&ﬁﬁ
sec. I J. 1894, 427 note 3 5. 92.

Moveable step in front of howse in public streat an obstruction and u contintiing
“8ee. 45 of Bom. VI of 1873 extends to structures which, thangh moveable, ave int
adapted to stay or stand by themselves till removed by hiunan AEEUOY, snch nE M
Ttep in front of a house to ennble persong coming ont ‘of it to step down into the str
the sanetion is not limited to structures which project so us to canse nhatrunli@ :
fact of the structure being in the street wust.lhlltas the offence. L

The implied rhamncf a munici under section 33 jnlﬁﬁeu
as are nob inplam ?;:i”pooh ovutm te t?n?al womimo! tl-e &nh and w
structure pm*tmbd, ﬁnshr‘ueﬂun : _




t which may canse grievous inj i
moyance as when a house-holder blocks

! not only to be pu ;

oportion to the amount awa
ilfil these conditions at al i
5 merely hamper the muuicipalicy, and the Con
y tendency to increase the number of prosecutions to an
if severe fines were inflicted in order to check the prevalent o

to 2 parts of same shop is one offence.~* Accused was the lessee of a
it of it n projecting bomrd along its entive langth. He occupied a

and sub-let the other portion to a tenant. A First Class Magistrate

d convicted the accused under sec. 122 in respect of the projecting portion

ng to ench compartment of the shop and sentenced him to fines of 5 and 8

vely. Held, that the Magistrate erred in trying the two cnses as two distinet

facts constituted ouly one offence, because they related to one bourd only,

m Manor, 1902, 4 Bom. L. R. 942; Bow. H. C. Cr. Ruling No. 20 of 1902.)

placed under « projection.—Accused was convicted under sec. 31, Bom. VII
‘of a box wﬂ% bonrds desposited on the public foot path. It appeared
| : under a fixed projection from aceused’s shop, in respect of
no complaint. Held, that becanse there was no such complaint as to the
as no ground for holding that the deposit of the said articie was any the less
. (8. 8. C. Crim, Ren. No. 114 of 1898.) :

eld under sec. 173 of the Madras Act that the depositing by any one of any
high road, except with permission, is an obstrucetion. The public are entitled
th of the road unimpeded by auny article deposited thereon, The deposit
-very great, but in law iv was an obstruction. (I L. R. 11, Mad. 342, Imp, v.

age _awith horses attached.—Accused having allowed his carriage to stand half an

street thus causing obstruction to passers-by, was convicted and sentenced
jon and sec, 74. Held that a carringe, with horses aitached, is not one of the
iplated in this section 48; the conviction and sentence were therefore reversed.
. Crim. ruling No. 11 of 24 Feb.!1887, Imp. v. Ladha bin Knshaba,) /

‘cattle—* The mare tethering of cattle on grouqd. ’oelm(ging to a mu{nipi;ﬁlﬁy
under this section.” (8ind 8. C. Cr. No, 12 of {1902, Imp. v. Tikio.) But see

len house, tree, §'c.—Bengal Act, sec. "m,vﬁrovidau for the removal of.aﬁf private
“&c:, or any tree fallen down and obstracting any public drain or highway, in de-
wier, and at his expense. This overrales the cuse 83 W. R . 83 under the old Act.

lic Btreet’.—Sce definition, sec, 3 (13)

+ open spiice of waste land belonging to & municipality, though « street with-
sec. 3, (Bom. VI of 1873) is not a ‘ public street’ within the meaning of
V. 1, 8. 8. G. Crim. Rep. No. 6 of 1884,) i

f @ “ landhi’s or shed.—Such an erection comes within the moregenersl
the e specific and particulnr words of clause (1) cover the case,
3 he clanse containing the more specific and partionlar ‘

o "«(Impamtw v. H«paqmal',’ 8, L. R.., Vyl. 1




sotion read with new sub-section (5)."shuwg that
L w:templnted also in section 113 are here referred

legal after acquittal of accused.—This power of
the ‘person had been pmwnt«d undm-‘mb-ceouo

A municipality claimed a strip of land ns part of the public roa
mmd v ‘ex.crogc}nmeht but he was acquitted. The Municipal Office
% to remove the goods stocked on the land, hut were obstructe
1 uted under sec, 186, Indian Penal Code. Held, he was not g
3 mes of a bona fide dispute between himself and the mnnicipality
uted hih obsf ‘uction to the Manicipal officers being wrongful. The Mu.
de his authority was not discharging any public function,

igh have heen. Queen-Empress v. Sagun (1888). Unrep. Or.

(Bmp Shwclaa Omkat (1912) 156 Bom. L. R. 815.) ;

ﬂnb-mtion (3)— 'mm gub-sec. was not in the ol Act. See M

o The mm'mnal note should be Panal‘ty for nnauthoneed removal of e
; eamachmenu in open spaces.”

 Removal of earth, §c.—See note sec. 51, page 162,
- Further fire.— See note sec. 94, page 270.

8 Sub-section (4). —The marginal note should be *Certain
Beeﬁ;frmmnble 2 This sub-section was added by section 9 of the Amends
n 48 (1) (n) provides for by-laws regnlating the condﬂ.ioun on wh h sa
may be given. See also sec. 70 and notes. :
. Bee Madras Act I of 1884, sec. 831 ; Punjab Act, see. 87.

ol The Act does not provide for the hoarding and fencing of such of
: ml.y, and should be provided in the by-laws under 48 (1) (n). :
The Bengal Act. sec. 234, provides also for permission “{o enclose
_ pn‘t of any road,” provnded provision is mn,de for traffic, and hoardl, fe
put up.
 “The fact that a peruon who is given permission for anch: m
undertakes to erect and light such fences, does not relieve the municipali
!mbih(tjy for any damage which may result from his neglect to do so :
orpm*atmn of the Town of Oulmtta. v. An@mm. I L R. 10 OAJ %

o

City lﬁb a.nd sec, 170, Mudm Aot
" Por not more than 4 days.—G. R. 8555 of & Novm bel: }
 that these words should be rend as applying only to the pilin fuel in
and not to the temporary occupation of, or erection in, nny
which was discretionary with the mnmulpuhcy “The congen
- section is badly worded, and though ‘opinion wus divi to
any limitation even in vhe cage of piling fuel (such being i!eult. vn

- by-liws rec. 48 (1) (n) ) it was gsnamlly ndmmed thgt
cnses, ; A
Neither sec. 817 Bom. Olty Aet nor léo‘ 170 M
miu‘iom. : i g



tain such hoard or fence
n good condif - the satisfaction of the
ring such time as the public safety or conveni-
and shall cause the same to be sufficiently lighted
ight, and shall remove the same when directed by

"hoever contravenes any of the provisions of this sec-

e punished with fine which may extend to fifty rupees,

her fine which may extend to ten rupees for every

t, as the case may be, on which such contravention
ter the date of the first convietion.

es for, and hoards, &c., during repairs, &c.—7This section is a
section 49 of the old Aot of 1878, with some slight alterations. Com
iy City Act, and sec. 171, Madras Act. See Police Act, sec. 39 (1) (b).

ay City Act applies only to “any case in which the foot-way in any adjacent
eby obstructed, &c.” Madras Act, section 171, provides “ where any street or
ly to be obstrneted, &e.” Bengal Act, section 235, “if any public road will be

.—See section 70 and notes.

is not necessary where permission, implied or express, is ﬁven for the
w building under section 96. See I. L. R. 29 AlL 737, noted page 282.

, fences, &c.—The Bolﬁbﬁ'y City Act adds “that in addition to the hoards
convenient platform and liand rail, if there be room and this be considered
way outside such hoards, &e.”

Wty — The marginal note should be “Penalty.” See “Contents.”
nuing offence.—This last sentence is taken from the old Act, section 74, but the

 are new. See section 94, note 3, page 270.

(1) The municipality shall, during the construction or
tighting regair of any of the streets, sewers, drains or
& .other premises vested in them, take proper
on for guarding against accident, by shoring up and
the adjoining buildings, and shall cause such bars,
ts to be fixed across or in any of the streets to
‘passage of carriages, carts, or other vehicles, or of
rses, while such works are carried on, as to them shall
and the municipality shall cause any sewer or drain
her works in streets, during the construction or repair there-

be lighted with a sufficient light and guarded during the

takes down, alters or removes any of the said
emoves or extinguishes any such light,

% %




Znulsax:ce arlsmg or - hkelv to arise bherefrom oy

g u a re-enactment of loe 50 al the old Aq,t, and corres.
it, and sec. 321 of the Bom. City Act. See also the provisions
 to restoring stieet withont daliy and pumdit‘ fol

amﬂd‘ be the marginal note,

ponds m';m‘ 172, Madr
of that Act, sec. 318 ind 3
; 2 r.wty—’l‘bﬂ

125 (1) No peraon shall, without the wntten permlssmn
ol i of the municipality or otherwise than in accor-
posited or hole made in - dance with such conditions as may therem be
a_street without per- npregeribed; make a hole in any street or erect
mission,
or deposit thereon, any timber, stone, brick,
earth or other material that has been, or is intended to be, used
for bmldmg ; and such permission shall be terminable at the dis-
cretion of the municipality ; and when such permission is granted
to any person, he shall, at his own expense, cause such materials or
such hole to be quﬂlmently fenced and enclosed until the meterials
are removed, or the hole is filled up or otherwise made secure, to
the sarlsFactlc)n of the municipality, and shall cause the swme to be
sufficiently lighted during the night.

%(@) Whoever contravenes any of the provisions of sub-sec-
tion (1) shall be punished with fine which may extend to twenty-
five rupees, and with further fine which may extend to ten rupees
for every day or night, as the case may be, on which such con-
travention continues, after the date of the first convietion.

1 Origin of section.—This is sec 51 of the old Act re-enacted, with mme cﬂghﬁ"
alterntions; and corresponds with sec. 173, Madras Act. Compare also sec, 87 of the Panjab
Act. 'I'he marginal note should read “ Timber, &ec., not to be deposited ” &e.  See Pohca Aeb,
see. 39 (1) (¢), 40. 2304

2 Permission.—See sec. 70 and notes.

The words “or otherwise * * * he prescribed,” were not in the old Act. Thﬁa anm be
preseribed by by-laws, under sec. 48, (1) (n).

Person doing the act, not his employer linble,—Where a person had a pemnb !or the
deposit of building nmtmmla within a certain area, but the contractor employed by him stored
vhings outside that area, and the person was couvicted under sec. 125, Held, that he oo'&ld not
he responsible for the criminal act of his contractor, who or the oﬁendmg cartmen thonld
have been prosecated. (Crown v. Tyabji Mulla Mahomed Bhoy, 1T 8. .. R. 15.)

3 Penalty.—The marginal note shonld be “ Penalty.”
Further fine—See sec. 94, note 3 p. 270.

126. If in the opinion of the municipality the workmg of
any quarry, or the removal of stone, earth
or other material from the soil in any pla

is dangerous to persons -residing in or having legal access to :
the nelghbounhood thereof, or creates or is likely to create a
nuisance, the municipality may, by written notice, require the
owner of the said quarry or place, or the person responsible for
such working or removal, not to continue or permit the :
of such quarry or the removing of such material, or !_;;aga‘take
such order with such quarry or place as the mumc:pah,& sha.ll
direct for the purpose of preventing danger or of ahating

I Dangerous quarrying.




oﬂ er"peraon”ag uforaaaxd aud shall be recoverable
% ""'amomlh clalmed on account of any

_ VIII.

Iﬂw-ﬂ-,!l‘hin lanﬂm w ot Yo the old Act 1t, with the excqptkm

roduction of section 382 of the Bombay City Act. Section 52 of the.
m cny plino dmg‘wu to yusnugm. ‘See section 119 as to

Aa&, nehon 144, pmvides for by-luu regulating or vrohibiting in hxlly 5
removal of soil or quarrying in certain circumstances.

section 232, provides for the pl'ohlbltlm‘l of “making of exouwon-
stone thmfmn, or for storing vubbish or offensive maiter therin, and
of nu‘:;h or pits wiﬂmh :pomul permission,” and for requiring noh

up.

! against the Oommiuimu!ordumqgo alleged to arise from a refusal
on of a tauk, (Bhyrub Chander Bunerji v. Makgill, 215. C. R, 17 W.R)

qf ﬂu mi@lity‘-&l note 6 section 181, note 18 p, 263 and

*Slonohﬂ-.m y .

Mmm or pit where stone is taken from the rock or ledge, or
, for building: oroﬁherpupnm  stone-pit.” (Webster.)

fﬂo not heing a tank (vide sec. 50 (1) (b)) does not vest in & municipality in.
‘mu-gnmt. Suumtommmo

e

’\"1) Whoever daposlts, or causes or suffers any mem-
ber of his family or household to deposit any
dust, dirt, dung, ashes, garden, kitchen or
ﬁlth of any kind, or any animal matter, or any
earthen-ware or other rubbish, or any other thing
» a_*nuisance, in any street or in any arch under
in beside a street, or on any *open spa oenr'
la , Or on any partg;ft Ay

bove or below




puts or causes.or
q ‘ ¢ or put, any of the m
ri or, oept. with the permission of the muni

-80i] into any sewer, dl'am, Cnlvert, tunnel, gut
,;mﬂ,d‘hoom commits nuisance, or suffers
Mﬂy to commit nuisance, in any such drain, o
' rse. or in such close proximity t,hamt.o as
snalrbe pumshed with fine whicl may emnd*

‘,‘?5. :

ofudﬁu.—-—i‘hin sveliol fe reproduced from sec, 53 of the
xiﬂlmo lligbta‘wnm It ig on the lines of sec. 152 of the Pa ‘rb
io “ug street or pho- or any public sewer or drain communicating

- Compure sec. 219 of the Madras Act which vrovides Tor pmmhm
of such filth * afrer due provision has been made by the municipal
removal of the same.” That section also avplies to a deposit “ on  the
Miﬁlug. or any unoceupied ground alongside of any street, or without
m or ocoupier thereof, in ur muy private property.”

Bee alwo sec. 872 (c), Nom. City Ast, and section 39-(1) (1), Police A
mmmnkummm circumstances. See Penal Code, sec. 2901,

Whoever.—The person who aehu]ly deposits, &e. or causes or suffers
hf?ﬁmﬂy or household to deposit, &o., is the only person liable under %p

~ Under sec. Wonmmmuemonmebewom.m W
' anlwow R.rabl;.sv;hother the ground was made dirty by himself or lono‘:
s 3

» Thommrhm:ﬂubbﬂhhhnﬁkmﬂhllﬁyhym
8. Bub if he has let mmmmmmnupmot the
! y Churn 8, W. &WQ See note 1, sec. 128. ! et e

~ Bec. 873, Bom . City Act, provides that if it shall in nnyeanbellmvtn'{
has \nu\ deposited l.hmiu. &e., it shall be presumed, until the contrary is pr
-idnlnco has been committed by the occupier d the said building or lmod h

Member of family or household.”—Held, that cattle are not members
ltouloha)d within the meaning of ¢luuse I of this seotion, and that the
 convicted for having tied his bullocks near the drain in front of his hoase
. :Puh:g,“t;x,tompﬂm (Bom. H. C. Crim, Ruling No. 78 of 37 QQ:.

_ The Panjab Aot says pormiuhhmmu or ntmbul of &

, M«.—h Mnlﬂm,uo.a(}s)
“This sentence * or in any arch under * * # or on any open space
h hence &omﬁuinimv.mmmm B::{Ro.ﬂﬁt ‘
uly 1890 that to obey the oall of nature dmln" Min uvwﬁﬂ' !
Mnoﬂon,dounotnow upply. : ' :

5 m parties sance.—U dorﬁulnaﬁpﬂ W 1o p
vight 'ﬁ‘:lt'n‘ms u{'{u':t': rydiach:;inninbﬁ unr‘;u *
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dhione’ m'mmmm discharged i b b it o e
condition of the di ‘nd"ﬂjp"al@nﬂ?bf thio “qu‘! w il ]ﬁg not be aﬁduﬂrm'ned
away, but must e, decompose and create a nuisance: . that the defendant must

- the nooe-iary
ruspbmibﬂ:hqgu to the mumdpuhty by contending that, il the latter woul rove the
drain, there would be no muisance. Ogston v. Aberdeen Distr tct Tramwaya Company ( (1897)
A. C,I11) referrgd to.

Held also that an injunction for the permanent stoppnge of the nuisance was ‘the only
effectunl mmedy in the case. Substantial damages should ve awarded against a defendant,
who has persisted in a nuisance causing material injury to the plaintiff, (Galstaun v.: Doowia
Lal Seal 1. L. R. (1905) 32 Cal. 697.) )

The fact that the drain is fouled by others is not a defence to a suit to neura,m the
fouling by the defendant. St. Helen's Smelting Co. v. Tipping ; Crossley & Sons w. 'Lightenter
(1867) L. R. Ch. 478), even if the Act of any one of them taken singly does not .amount. to a
nuisince, Laubtion v. Mellist ( (1894) 3 Ch. 163.) 1t is not necessary to show that it was
injurious to health, it is enough to show that the house cannot be comfortably occupied, Walter
v. Selfe ( (1851) 4 De. G. and Sm. 315) ; offensive odour nlone is sufficient. Crump v. Lambert
Rapier v. London Tramways Co. ( (1893) 2 Ch. 588).

3 Open space.—See note 1 sec, 54. This doubtless refevs to other than private property.
 Depositing dust on the back-ground of one’s own house is not punishable under sec. 53,
since it is not deposited in “any street * * viver, &.” (Dmp. v. Sham Bom, H. C. Cr.
Ruling No. 37 of 1889.) Nor within the meaning of “ open space.”
If however the deposit is such as is referaed to in “sec. 136 it must be done” with
permission. N
4 “Except *** fixed by the municipality.”—This may be done by by-laws
under section 48 (1) (m) “regulating sanitation and couservancy.” See the Bombay City

Act, sections 365—372 as to scavenging and cleansing. The duty of occupiers to collect and -

deposit dust, &c., and collect and remove excrementitions and poiluted matter accumulating
on premises is luid down. "The raling in I. L. R. 23 Mad. 164 has no application to this Act.

5 “To commit nuisance.”—The nnisance here referred to is something different
from nnisance caused by depositing any of the things mentioned in the first part of this
sub-section, It ordinarily means obeying a call of nature.

6 Sub-section (2). —Compare with section 224, Madras Act.

The marginal note should be “Throwing dust, &c., or night-soil into sewers, &e.”

A proposal to insert a word qualifying * permission” such as ““specific” or “written”
was not adopted. :

128. Whoever causes or allows the water of any sink or

1 Discharging sewnge, Sewer, or any other liquid or other matter

&e. which is, or which is likely to become offensive,
from any building or land under hls control, to run, drain, or be
thrown or put upon any street or open space, or to soak through
any extemal wall, or causes or allows any offensive matter from
any sewer or privy to run, drain or be thrown into a ’surface
drain in a.ny street, without the permission in writing of the
mumcxpahty, or who fails to comply with any condition prescribed
in such permission, shall be punished with fine which may extend
to twenty-five rupees.
"‘r:tori‘il‘l of section.—1his is section 54 of the old Act of 1878, with sume slight
a

The section seems to contemplate 2 cases; (1) allowing, &c., offensive water, &e., to
rav, &, into street, &c,or soak through external wall; (2) ullu\nuu uffensive mn.‘t.hr from

a wewer, to rlm.[ ﬁc.. into wdma dmn or any styeet mlhout per munwu, o failing to oam'_b)z' /

with

msequences of his wtﬁw, and was not enti ted to ﬂuﬂ: the

[



(Crap. IX.—Non-removal of filth—See. 129.) 331

T

- » ; ! G ot et ,-'. : "\
~ Compnre Patijab Act, sec. 153, which saps “knowingly or negligently allows.”
. Whoever.—The Madras Act, sec. 222, in place of whoever” says “every occupier of
4 building or land.” ¥ ) 4 A
" I'he Bom, City Act, sec. 372 (), says “the owner or occupier of any liﬁgding_»mf land.”
_ Is owner or tenant liable? 1In the case of Abhoy Charandas v. Municipal Ward Ins-
pector, (I. L. R. 25, Cal. 625) decided under the Calentta Act, it was held “If a person grants
a lease of his land or house, ha can have no direct possession of, or control over the same ;

and if the lessee therveafter, without taking any license, keeps any animals on the premises
the penalty for doing so ought in reason and justice to attach to the legsee and the lesses

alone. The penalty attaches to the owner for permitting animals to be kept thereon when |
he has direct possession of the land in question, but not when he has lensed the same to |

another.” See note 1, sec. 127, and note 1 sec. 129,

Ligquid or other matter likely to become offensive.~In re Gulabdas I. L. K. 20, Bom. 83,
it was held that for a conviction, the liquid mast be ‘ offensive’ and run into a public street,
but the alterations now made in this section by the new words “or which is likely to
become,” and “or open space,” extend the provisions.

The wording nnder the old Act was “ any other offensive liquid or other matter.”

“ Any building or land under his control” is substitnted for “ his premises or hig land”
in the old Act.

Offence committed though no municipal drain provided.—Under the corresponding
gecton 222, Madras Act, it wns held that it was not essential to a conviction that the munici-
pality should have supplied side drains in the street. The munitipality are not bound te
provide drains, whereas every person is bound to keep his offensive liquid from running
into the street. (Imp. v. Sevudappayyar, I. L. R. 15, Mad. 91.) 0

The obligation imposed on house-owners by section 222 of the Madras Act, of not
letting dirty water pass into the street is nov conditional on the existence of drains made by
the municipality.

The hardship which may be inflicted on house-owners where the municipality has
provided no drains is a matter to be considered in gradnating the penalty. I. L. R. 15 Mad.
91 followed. (Emperor v. Nagan Chetty, 1. L. R. ( (1906) 30 Mad. 221 ; 17 Mad. L. J. 872.)

2 ““Or open space.’””—These words are new. See note 7, sec. 54. The provision as
to failure to comply with conditions of permission were not in the old Act.

3 “ A surface drain in any street.’”—This section is very similar to section 270
of the Bengal Act where the corresponding expression is “a surface drain near any road.”
Held that this must refer to a road or drain belonging to the municipality and no by-law
under the section could anthorise the municipality to interfere with the use of any private
drain by a private individaal. (Mahesh Chandia Pandey v. Basanta Kumuari Das (1905) 10
C. W.N.667.)

" See section 50 (2) (¢) which vests all drains * * ¥ in alongside or under any street ”
in the municipality,

Municwpality liable for damage by drain—contributory negligence.~In a suit against
a municipality for damages for injury to plaintif’s wall, it was found that the dumage was
contributed to by plaintiff’s letting his domestic refuse water into the drain and so cansed
corrosion and pressure on the walls. The damage not being caused solely by any ncts or
omission of the defendants, held plaintiff was not entitled to any velief. (The Karur Municipal
Council v. K. Sruiivasa Aiyaengar (1904) 14 Mad. L. J. 466.)
129." Whoever, being the owner or occupier of any buil-
"Non-removal of fith, ding or land, keeps or allows to be kept for
o more than twenty-four hours, or otherwise
than in some proper receptacle, any dirt, dung, bones, ashes,
_night-soil, filth or any noxions or offensive matter, in or upon
such building or land, or suffers such receptacle to be in a filthy
or noxious state, or neglects to employ proper means to remove
the filth from, and to cleanse and purify, such receptacle, or
keeps or allows to be kept in or upon such building or land any
animal in such a way as to cause a nuisance, shall be punished

4

-




" further fine which may

\

with ﬁne which y.-'*' S
y es Tupees, every &a on
which such nﬁence 18 ctmmnued a.fter the date df the ﬁrst

_,oonvxgtmn g O

2 8 6!‘(!! of section.—This is sec. 55 of the old Act re.enacted, and is—the first
hd! only—on the lines of sec. 154 of the Panjab Act which extends the fite ito Rs. 50,

~but does not provide for a oontmmng breach. Compare Madras Act, sec. 221, Bombay

City w,m 372 (a).
"~ “Qwner or occupier.”—See notes 4 and 5 sec. 63, note 2 see. 131, and note l
sec. 138. y

Tlno Madras Act refers to ““ ocenpier” only, So does the Bengal Act, sec, 217

X “ﬂo occupier who suffers the land to be in a ﬁlthy state is liable, because the
wnrﬂc “owue!‘ and occupier” only qualify the mnin proposition which is “ whoever suffers
any how’e buildizg or land in or near any pnblic lughwny to be in a ﬁlt,hy state,” Therefore
when the land has been leased by the owner to some one else who is the, occupier, the
municipality ought to proceed against the occupier.” (Queen vs. Brojo Lal Mitter, 8 W. R.
Crm. Ruling 45.)

" % Allows”—The Panjab Act says “ knowingly or negligently allows.

¢ Praper receptacle’—A municipality cannot insist upon a particular kind of receptacle
but may lmufy what they will consider to be proper.

. Nuisance.—See s. 8 (15).
Fm‘ﬂwr fine.—Bee note 3 page 270.

f.}ﬂ@, (1) The municipality may, from time to time, ﬁx the
el i hours within which only it shall be lawful to
MOREL 08 WETEO remove any night-soil or other such offensive
matter. :
‘ (2) Whoever,

(@) when the municipality have fixed such hours, and given
public notice thereof by beat of drum, removes, or causes to be
removed, along any street any such offensive matter at any

. time except within the hours so fixed, or

(b) at any time, whether such hours have been fixed by the
municipality or not,

(i) uses for any such purpose' any cart, carriage, receptacle
or vessel not having a covering proper for preventing the
escape of the contents thereof, and of the stench therefrom, or

(i) wilfully or negligently slops or spills any such
offensive matter in the removal thereof, or

(iii) does mnot carefully sweep and clean every place in
whlch any such offengive mattér has been slopped or spllled or

ikl (xv) places or sets down in any public pla.ce any vessel
cgnmmmg such offensive matte;, or ! e

(v) drives or tukes or causes to he drmm or taken any
 carr, carriage, receptacle or vessel used for any such purpose



 (Cusr. IX.—Filthy buildings &e.~-See. 131.) 333

"“;,;':afgréghjd, v.throuéhr' any street or bj 'a.,n'y ‘roﬁt}e:, other than
- such as shall from time to time be appointed for that purpose

. by the municipality by public notice, VL
shall be punished with fine which may exted to t.wenty-jﬁ\w"é rupees.
1 Origin of section.—This is a re-enactment of sec. 56 of the old Act. See. 48 (1),

(m) vrovides for by-laws for regulating sanitation and conservancy. See Police Act. sec. 39 (e).

Compnre secs. 216—218, Madras Act; sec. 97, Panjab Act ; and seé. 369, an. City
Act, Madras Act, sec. 217, as to provision of night soil receptacles by ocenpiers, and sec.
220, penalty for failure to deposit in such receptacles.

Clauses (i), (if), (iii), and (iv) follow Madras Act, sec. 223, See also Bowm, City Act
sec. 872 (b) (c) (d). ;

131. (1) Whoever, being the “owner or occupier of any
: building or land, whether tenantable or other-
wise, suffers the same to be in a filthy and
unwholesome state, or in the opinion of the municipality a nuisance
to persons vesiding in the neighbourhood, or overgrown with
prickly-pear *or rank and noisome vegetation, and who shall not,
within a reasonable time after *notice in writing by the munici-
pality to cleanse, clear or otherwise put the same in a proper
state, have complied with the requisition contained in such notice,
%hall be punished with fine which- may extend to twenty-five
rupees, ‘and with further fine which may extend to five rupees
for every day on which the failure to comply with the said notice
is continued, after the date of the first conviction.

®(2) Should the state of the building be such as °in the judg-
ment of the municipality to render it unfit for human habitation,
they may further by written notice prohibit the using thereof
for that purpose until it is so rendered fit.

1Filthy buildings, &e.

(3) If any building, by reason of dilapidation, meglect,
Deserted andoffensive @bandonment, disuse or disputed owner-ship, or
buildings, of its remaining untenanted and thereby

(@) becoming a resort of idle and disorderly persons, or of
persons who have no ostensible means of subsistence, or who
cannot give a satisfactory account of themselves, or

(b) coming into use for any insanitary or immoral purpose, or

(¢) affording a shelter to snakes, rats or other dangerous or
offensive animals,

is open to the objection that it is a ’nuisance, or so unwhole-
* gsome or unsightly as to be a source of discomfort, inconvenience
or annoyance to the neighbourhood or to persons passing by such
building, the municipality, if they consider such objection cannot
under any other provision of this Act be otherwise removed,
may, if Rﬁltdﬁ;is any person known or resident within the munici-



a
A3

834 (Cuav. IX.—Filthy buildings &e.—Sec. 18L) -

P,

pal district who claims to be the *owper of such building, by
“written notice directed to such person, require such person, or in
any other case by written notice fixed on the door or any other
conspicuous part of the building, require all persons cla.iming{ to
be interested in such huilding, within a period which shall be
specified in the notice and shall not be less than seven days from
the date of such notice, to cause such building to be taken down
and the materials thereof to be removed, and in the event of non-
compliance with such requirement, the municipality, ‘on the
expiration of the period specified as aforesaid, may forthwith
cause the building to be taken down and the materials to be
removed, and may sell such materials and apply the proceeds to
defray any expenses incurred by them in so doing, and all such
expenses not thereby defrayed shall be recoverable in the same
manner as an amount claimed on account of any tax recoverahle
under Chapter VIIL

i 1 Origin of section —Sub-sections (1) and (2) are re-enacted from section 58.0f the
old Act. y

Compare Madras Act, section 186 (1) and (2) give power to require occupier to lime
wash internally and externally, or otherwise cleanse in manuer and time specified. Panjab
Act, section 131, fixes the time at 24 hours. The Bombay City Act, section 377 adds, “or by
reason of their (i.e, premises) not being properly enclosed, or resorted to by the pubiic for
purposes of nature ¥ ¥ * require the owner or occupier * * ¥ to ¥ ¥ * enclose
the same, or, * * * may require him to take such other order with the same as the
Commissioner thinks necessary.”

Bengnl Act, section 195, provides for any land by reason of thick or noxious vegetation
or jungle, or inequalities of surface, afford facilities for commission of a nuisance, or by want
of drainage, injurious to health, or offensive to neighbourhood.

The Panjab Act, section 129, requires the owner or occupier of any land to clear away
any thick vegetation or undergrowth which may be injurions to health or offensive to
neighbourhood.

2 “QOwner or occupier.”—See note 1, sec. 129,

Where the owner of certain land lived in another district, and was not proved to have
suffered the land to be in a filthy state, and the Municipal Commissioner finpd his Mukhtar
ander see. 67 (District Municipal Act (Ben.) IIT of 1864), which empowered him to fine
either the owner or occupier, held that the discretion which that section gave had not been
properly exercised. Proceeding quashed, and refund of fine directed. (Imp. v. Dwarkanath
Hazra, 16 W.R.60;8 B. L. R. Ap. 9.)

Joint conviction, illegal,—The ownar and an occupier of a house who both resided
therein were jointly convicted of disobedience of an order under 8, 444 of the Onlentta Act
prohibiting the farther use of the premises ns being nufit for habitation, and a joint penalty
of fine was imposed upon them :—Held, that the joint convietion and the joint peualty were
illegal, each of the accused being guilty of a separate offence. (Bhairab Chandra Kolay v,
Corporaticn of Caleutta, (1910) 1. L. R, 37 Cale. 895; 14 C, W, N. 911 ; 1910, 6 Ind. Cas. 874.)

8 In the opinion of the municipality a nuisance, &c.—Nuisance :—See defini-
tion, section 3 (15). f }

The building of a wall, however, high on a man’s own vroperty for the purpose of
preventing his veighbour from acquiring rights of easement over his land, is not in itself a
wuisance under the Calcutta Act. 14 C. W. N. 637; 6 Ind. Cas. 595 (unoted p, 276) referred to
and commented on,

But although the height of the wall may not be a nnisance, yet the accumulation of
filth and want of space between it and the neighboni’s house may cause it to be a nuisance,

“The Court should not pall down the wall to & lesser height, but shonld cdiisidér whether
the nuisance mny not be abated by some means of cleuring the space, such as building

@
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aml_-u,uﬁdé"'i-' the lower part of the wall. (Khﬂgmdm Nath v. Bhwp.cm.jl_m D]’nmycn, 15C. W. N.
316, 1010, 8 Ind, One. 530.) -~ ettt A J
Municipal discretion.—Seo Hote 4,5 and 6 infra.

4 aa'hi’and ndi'qﬁihe" vegetation.—See note 4, aaohon'l!ﬁ. i X
This section renders the owner liable for non.compliance with u notive issued nnder it,
not wheu the municipality consider vegetation to be rank or noisome, but only when it is

actunlly so, Te support a conviction the vrosecution munst estublish affirmatively the
objectionable charncter of the vegetation. (Hmp. v. Anandrao (1907) 9 Bom, L. R. 247.)

See also notes below, and note 1, section 185 ; note 1, section 122,

5 Notice.—Bee note 9, sec, 113. .

Cost of removal on non-compliance.—1In Browne v. Umesh Chander Roy, 7 W.R.; C. R. 213,
it was held that if the manicipality have cleared away the jungle, upon default after notice,
they were entitled to recover the expeuses, They were not bound to visit the spot -pemnally_
or hear evidence in order to watisfy themselves, in the first instance, that the jungle should
be removed, They were justified in acting on the reports of their subordinates.

Otherwise put the same in a proper state.—This sub-section corresponds mainly with
sec. 220 of the Bombny Municipal Act, 1872, (now sec. 377, Bom. Civy Act, II1 of 1888.) ;
The Municipal Commissioner issued a notice requiring the owner of a range of buildings to
put it,in a proper state by providing ridge ventilarion within 7 days; the owner not com-
plying was prosecuted and convicted. On appenl Mr, Justice West in delivering judgment
snid :—We think that section’220 would be unduly extended if it were so construed as
to enforce structural alterntions. It is obvious that most occnpiers of the less wholesome
housges in Bombay wonld be qnite ineapable of effecting strunetural nlterations, Supposing
tenants, for instauce, paying Rs. 2 per month were asked by the Commissioner to make
such alterntions, they could not of conrse comply with the demaud, specially within the
twenty-four hours contemplated by the section. We must, therefore, suppose that some-
thing les= exacting and more praticable for the tenants, and therefore also for the landlords
(there being no difference made by the sec. in their position), was meant by the use of
the' expression “filthy or nunwholesome stare.” When a person is asked 1o cleanse, clear,
or otherwise put s building which is in a filthy or unwholesome state in a proper state,
what is meant is that he is to remove the objectionable accidents, snch as filth and
nnisance, leaving the essence of the bmilding the same as before. Without proper
safeguards, nnlimited license is not to be given to a Commissioner to command or effect altorn-
tions in a structuve, and we can well understand that the Legislature refrained from giving
this power when conferring the power of eauging nuisances to be removed. We are therefore
of opinion that the Legislatore in enacting section 220 could not have intended, and did not
intend, to invest the Municipal Commissioner with the power of directing structural altera-
tions, Ad regards the question of notice, we think that when a notice is rsquired by law, it
cannot preseribe something which the law itself does not coutemplate or involve. M. Jardine,
on behalf of the Commissioner argues that the notice errs only by excessive indication; but
the section nppears to leave it to the owner or ocenpier to adopt such meusures as he pleases to
enrry out the demand of the Commissioner, 1t is not open to the Commissionar to prescribe
nis own mensures and deprive the owner o occupier of his option. If this were not so, the
Commissioner might order expensive painting, or pnpering, or other costly altevations beyond
the means of the person concerned, and beyond the intentions of the Legislature. We hold,
therefore, that it was not competent to the Commissioner to require ridge ventilation in the
notfice ; and as the notice was thus framed, no offence was committed by failing to do what it
dia not eall on the owner to do. We nccordingly reverse the order of the Presidency Magis«
trate, and divect the fine pnid by the accused to be refunded to him. (I. L. R., 8 Bom. 151,
Emp, v. Sadanand Shrikrishnaji.) '

6 8hall be punished.—Municipal discretion.—It is only in case of “a nunisance to
persons residing in the neighbourhood” that the® matter is left to the opinion of the
municipality ; in all other cases in which u notice may issue under this sub-section the ruling
\note 4) woul@ npply and the Magistrate must enquire as to whether the premises is in a
filkhy  and anwholesome state or overgrown with prickly-pear or rank and noisome
vegetation. See. 877 of the Bom. City Act starts with “If it shall appear to the Commis-
sioner” which qualifies the entire section.

See note 1 s, 122 ; also note 6 sec. 151,

I'he aconsed was served with a notice of requisition under section 377 of the Bombay

City Act, requiring him to rvemove filth, vubbish, heups of cutchera and stable refase from a

Inrge piece of vacant land belongiug to him. He failed to comply with the requisition, and

n prosecution was instituted against him, The Magistiate viewed the premises; and having

g0 viewed them, but without hearing any evidence, acquitted the nccused, as the premises
= Pkl g e : -
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gt 1 ! 'pnamu did not ippea.r 0 to be in such & | on as to justify
umu" p:ﬁiﬂnomer section 8377. 'That section M that the only condition precedent

valid issue nfa,requmtlon is that it shall appéar, not to the Magistrate, the
: Oonmwom, that the premises are in the condition specified in the section. (Hmperor v.
 Raja Baliadur Shivial Motilal 1. L. R: (1910) 34 Bom. 816; 12 Bom. L. K, 126; Ind. ous: 860.)

X

; ‘-o-', 7 Mu' fine.—See note 3, sec. 94 page 270.

!ld,ﬁha.t an order imposing prospectively a daily fine in the ewmt' of fsllnre to mmply
vﬁh _motice under this sub.section is illegal. (Imp. v. Gobindram. SindjSadar Courp
Crim. lnlmg No. 5 of July 1902.)

8 Sub-sec. (2).—The corresponding sec. 378 (1) of the Bomw. (|t,y Act says “any
building intended for or used as a dwelling * ¥ * the Commissioner may apply to the
Magistrate, who after enquiry may prohibit.” Further that it is not to be used for human
lunblhﬁen uutil the prohibition is withdrawn by a written order made by the Mugistrate. .

~ See L. L. R. 25 Cal. 492 note 4 sec. 150.
s ﬁm marginal note shonld be “ Power to prohibit use of building,” (vide “ Contents.”)

e, 'ﬂo’mb-aw. follows the O, P. Act, sec. 79, and sec. 91 gives right of appen] against sach
order to the Deputy Commissioner or Commissioner. So also the Panjab Act, sec. 182.

9 “h’ written notice.” —These words were not in the old Act. See note 5 ahove

Disobedience would be punishable under sec. 155, and the Magistraie has no discretion
to go intn the question whether the building is really nuﬁt s -

10 ‘SBub-sec. (3).—This sub-sec. was inserted to fill a want that had often been
re ted. The Sanitary Board suggested that the word *land” should be added after the
‘word * bailding” wherever it ocenrs, and in the case cf land, the municipality might be given
power to cause it to be properly enclosed. Theso unggesuo"s were however not adopted. -

Itisa quesuon, however, whether sub-sec. (1), does not give the municipality suﬂmnenb
puwer over land in an msumbary condition,

'-?h' sub-section is somewhat on the lines of the Bom. City Act, sec, 376, which uses the .
term * fpremiges,” and provides only for “taking such order as the Commissioner. thinks
" Compare aiso sec. 133, Panjab Act, which provides only for “securing and
mlodng same,” So also Madras A(t sec. 184,
'132. 1t shall be lawful for the president, vice-president, or
xr...”o enter and any councillor or officer authorised by the
inspect, &e., buildings.  mupicipality in this behalf, at any time between
sunrige and sunset, on giving such notice as hereinafter provided,
to enfer into and inspect all buildings and lands, and by written
notice to direct all or any part thereof to be forthwith internally
and externally limewashed or otherwise cleansed for sanitary

e § of section.—This is sec.<59 of the old Act re-enacted with slight alterations.
Iv with Panjab Act, sec. 107, which adds that no previous notice necessary if
the building is a stable for horses or a house or shed for cows or.other cattle. See Bom.
City Act, sec. 374—375.

133. (1) The municipality may set apart sufficient public
places, or any part of the sea-shore, not being
private property, for the purpose of being us

as bathing places, and may also provide or set apart a sufficient
- number of convenient tanks or runs of water for the inhabitants
to bsthe in; a.m'} my also set apart tq.nh or reservmrs m' runs of

"'--mv

1 Bathing places.




(CHAP, IX.-—-Foulmg‘ wuter—-bvc. 1 34) - 387
wmahmg a,mmnis or clothes, and for all wpurpoaes con-

nected mh the health, cleanliness and QmeOI'b of the inhabitants,
and may pmhlblt the use, for any purpose mentioned in this sec-
tion, of any or all other public places within the mumclpal district.

+ *2) Copies of all orders passed and notices 1ssued by the
municipality and for the time being in force under this ﬂecblon,
shall be kept at the municipal office and shall be open for mspec-
tion by the public at all reasonable times.

1 Origin of section.—This sub-gection is sec. 60 of the old Aot ‘re‘enadtal it s
addition of the last clause as to prohibition which is new. Sec. 48 (1) (I) provides for by-
laws regulating the use of public bathing and washing places. Compare Bengnl Act, sec. 199,

This corresponds with Madras Act, sec. 154; Panjab Act, sec. 96, and Bom. Cftty Aok,

sections 386—388 and 397. It is open to qnesnon whether the vequirements of this sectum' '

. are gatisfied by setting apart places available only during specitied portions of the year.
See Police Act, sec. 53 (1) (b) and (c), sec. 61 (j) (1) (n) (o).

The last clause is new, and follows Panjab Act, sec. 96, and Bom. City A.ot sec. 386,
It is open to question whether this allows the prohibiting of "all washing within 10 feet
of all wells. !

Inhabitants.—See note 7 page 27,

2 Sub-sec (2).—This was not in the old Act. The snggestion that the publieation
should alsobe by a placard affixed at the place prohibited was not adopred. But this may
perhaps be done by the by-laws.

The marginal note should be “Copies of orders open to public inspection.” (Vide
Contents).

Inspection.— See note 8 sec. 46 page 121.

134. (a) Whoever, in disobedience of any order of the
municipality under section 133, or of any by-
law, bathes in any stream, pool, tank, reservoir,
well, cistern, conduit or aqueduct belonging to the mumc1pahty,
or washes, or causes to be washed, therein any animal or any
thing whatever, or throws, puts or casts or causes to enter therein
any animal or any thing, or causes or suffers to run, drain or be
brought therinto any th]ng that is, or may become, a nmuisance,
or does any thing whatsoever whereby any water therein sha.ll be
in any degree fouled or corrupted, and

1Fouling water.

*(b) whoever without permission of the municipality, steeps
in any tank, stream, or ditch within, or on the boundary of,
the mumclpal district, any animal, vegetab]e or mineral matter
likely to render the water of such tank, stream or diteh  offen-
sive or'a nuisance,

x

shall be punished with fine which may extend to fifty rupees.

1 Origin of section.—This is sec. 61 of theold Act re-enacted and follows Madras Act,
sec. 156, nnd Bom. City Act, sec, 388, which extends to drying of clothes ; also sec. 895, as to
cory uption of water by chemncals, &o., fuom factories, &o.

T'he margival note shonld be ** Fouling water by bathing, &ec., in muiicipal stream, &e.”
”,?ee sec. 89 (1) (¥), 53 (1) (b) (¢c) aud 61, (j) (1) (m) (n), Police Act. Penal Code,
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told hix wife to

: e High Comt reversed the -

¥ mng No.ss of 120 Aug. 1888.

ylato"—Soe 560, 48 (1) Qe BT e Yo S Wit b
e&«—-!eo definition, sec. 3 (15) :

Wm; low-caste woman drew water from a cistern nutwntlmbamhng the repented
of her high enste neighbour not to touch it, Held that the conviction under sec. 61
‘(‘ll Mﬂt@ om, District Police Act was illegal, as the defiling of water referred to in the

‘the voluntarily corrupting or fouling of water veferved to in sec. 277 of the
Indian Ml Code, both meant some act which physically defiled or fouied the wnf,er * L (Emip.
V. DMMm‘:Nnthwba, Bom. H. C. C. R. No. 20 oi 1900.)

(b) —Steeping offensive matter is punishable wherever it takes pluce This
Bmm City Act, sec. 389 (a).

‘. '.l'llp anu\gmﬂ note should be, “and by steeping animal, &L in any stream, &c.”

136” When any pool, ditch, tank, pond, well, hole, or any
i Am‘nt s waste or stagnant water, or any channel or
receptacle of foul water or other offensive or
m]uuous matter, whether the same be within any private enclosure
or obhex'wxse, shall appear to the municipality to be likely to -
prove injurious to the health of the inhabitants or offensive to the
nelgthmhood the municipality may by written *notice require
the “owner of the same to cleanse, fill up, drain off or remove the
same, or to take such measures as shall, in their opinion, be
necessary to abate or remove the ®nuisance.

. | miﬂ. of section.—This i= section 32 of the old Act, with the addition of the
“ words or any chaunel or receptacle of foul water ” and ** or other offensive or injurious matter.”

See notes to section 120,

See Madras Act, section 156 (2), as to power to require private well, &c., to he closed,
&c,, if uofit for use. Also section 228. See also Bengal Act, section 200,

The diseretion to act is left entirely to the municipality and the Civil Courts cannot
interfere unless it is clear that the mumupuhty has acted capricionsly or perversely. The
words used here are * shall appear to the Municipality,” See. note 6, section 131,

By sec. 317 of the Madras City Municipal Act, 1878, the President of the Municipality
was invested with the discretion as to the uecessxty of cleansing and filling up tanks and wells
and draining off stugnaut water likely to prove injurious to the henlth of the neighbourhood :
and by section 318 was empowered, on neglect of the owner to comply with a requisition to get
'ﬂn.,‘ done nnd to recover the costs. No appeal was allowed by the Actnguinst the
l’m&ﬂ'ﬂ ision.

| Heid, in 4 suit by the municipality to Tecover from the defendunts the cost of draining
and Mugsbank that it was not open to the defendants to prove rthat the tank was not
].kply o e injurious to the health of the neighbourhood. (Mumicipal Cominissioners,
Iadﬂu City v. Parthasaradi. 1. L. R, (1882) 4 Mad. 341.)

2 By i * * * yequire—7To support a conviction for non-compliance with a
no{bo under this section it must be shown that there is gome pool, &e,, of the kind mentioned,
the filling up, cleansing, &o., of which the municipality has directed by notice, or with regnrd
to which the municipality hu directed such measures to be taken as it considers necolu.ry
(9 Bom L. R. 247, note 4, section 131.)

l!ﬂ:me is gnch a poo! ﬂnm the Court Gnnua!- enﬁgt luho the uuemou w}wwet it is

% “IM . Mjﬂﬂm&o as this is entirely in the dyantn QLw municipality, the
w aiil uppont to the i/ Sownoie eupra. il
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 Nature and ewtent of requirement.—The Bombay City Act, 01d section 381, which is very
similar contains the words “low-gronnd ” in place of “ waste” Under that section defendant
was served with a notice to fill in with sweet earvth the Jow-lying ground of which he was
" owner, to the level of the road, and slope it towards the new drain on the roa.'%:ﬁp ‘ Held,
reversing the convictlon, that the words are “low-ground,” which is not the same as low-
lying ground; the section does not permit the Commissioner to issue an order thit an
indefinite extent of low-lying ground shall be filled up, mnch less that it should be filled up to
a particular level, or with sweet enrth, or given a particular slope. (The Bombay Municipality
v. Hari Devarkoji. Bom. H. C, Crim. R. No. 27 of 1899. I, L. R, 24, Bom. 125.) 3

See the nmended section 881, and the added section 381-A requiring permission to be
obtained before any new well, tank, &e., is made. v OIS

136. Whoever, except with the written permission of
Using offensive man- the municipality, and in the way, if any, en-
ure, &e. joined in such permission, stores or uses night-
soil or other manure or substance emitting an offensive smell,
shall be punished with fine which may extend to twenty-five
rupees.

Origin of section.+This is sec. 63 of the old Act. Sec. 134 of the Panjah Act
gives power to the Local Government to prohibit certain kinds of cultivation, use 6f manure,
or irrigation within municipal limits. 8o also does sec. 228-A, Madras Act.

137. Whoever tethers cattle or other animals, or causes
or suffers them to be tethered by any member
of his family or household, in any public street
or place so as to obstruct or endanger the public traffic therein,
or to cause a nuisance, or who causes or suffers such animals to
stray about without a keeper, shall be punished with fine which
may extend to twenty-five rupees.

1Tethering cattle, &e.

1 Origin of 'section.—This is sec. 64 of the old Act, except that “suffers” is
gubstituted for “ permits,” and the addition of the words “or place” and “or to canse a
nuisance.” The Panjab Act sec. 16}, punishes the person in charge of elephant, camel or
bear, who does not remove it as far as praclicable to a safe distance on the approach of a
horse; sec. 162 for taking elephant along a street contrary to orders, nnd see. 163 for
suffering annoying dogs to be at large without a nuzzle; and sec. 166 for picketing animals
or collecting carts on any public ground or using it as a halting place for vehicles or animals
or a8 an eucampment.

See sec, 39 (1) (¢), see 56 and 61 (¢) (), Police Act.
Place.—For definition see note 3, sec. 139,
¢ Nuisance’.—See sec. 3 (15).

Madras Act, sec. 230, provides for destruction of stray pigs and dogs, and the Bombay
City Act, sec. 384, of stray swine, and Panjab, Act, sec. 138, of mad dogs, e

The Panjab Act, sec. 157, prohibits the keeping of swine or any other animals so as
to be injurious to the health of inhabitants or animals or soas to be a nuisance, Madras
Act, sec. 230-A, prohibits keeping of pigs so as to be a nuisance.

The Bom, . City Act, sec, 8384, prohibits keeping of swine without permission, or any
animnl 8o as to be a nuisance or danger.

Sec. 167 of the N. W. P. Act provides that “ whoever wilfully lets loose any horse or
othgr snimal, so as to cause injury, danger, alarm or annoyance to any person, shall be
punished,” This does not apply to a case where a buffalo was released from n pound and
trespassed into a compound. A punitive enactment should always be strictly construed.

* (Patandin v, King Emperor, (1904) 2 A. L. J. 26.) iy

187-A. Whoever feeds any animaldwgi}(_:h ishkept for dairy
e 6 .. purposes or is intended for human food on
S e agnl:a\ s 'v,gxorggxegﬁiti;dns--m%ttér, stable refuse, filth




Wﬂl o!” mtion.—'l‘l-u was I'l”rtedfb mt:on 22 of the Amendlng Aot. of 1914,

and

&W necessary provision in the interest of the public health. ki |

¥ e Bombay City Aet, sec. 884 (c) ; qunb Act, sec. 158; Ceutral Provmces A.ct
lbc, p&g Bom.Glty Act, sec. 384 (1) (¢); and Mndms Act, see. 225- z |

: 8. (1) It shall be lawful for the municipality to dlreot

wmwmvtm" of by public notice that every furnace employed,

or to be employed, in any works or buildings

use T the purpose of any trade or manufacture whatsoever
mﬂﬁl{*'ﬂie limits of the municipal district, whether a steam
engine be or be not used or employed therem, shall in all cases
be constructed, supplemented or altered so as to consume or

~ burn, or reduce as far as may be practicable, the smoke arising
from such furnace.

- %(2) If any person shall after such direction use, or permit to
ha uapd, any ‘such furnace not 8o constructed, supplemented, or
altered, or shall so negligently use, or permit to be used, any
such furnace as that the smoke arising therefrom shali not be
eﬁéehmlly consumed or burnt as far as may be praotlcable,
every person so offending, being the owner or occupier of the
said works or buildings or, being an agent or other person
employed by such owner or occupier for managing the same,
shall be punished with fine which may extend to fifty rupees,
and upon any subsequent conviction to five hundred rupees :

~ *Provided that nothing in this section shall be held to apply
to locomotive engines used for the-purpose of traffic upon any
railway or for the repair of roads.

1 Origin of section.—This is reproductuon of sec. 65 of the old Act of 1873, See
Bﬂn City Act, sec. 391.

2 Sub-section (2).—This shonld have as marginal note * Penalty.”
iﬁfw—-mupier.—Soe notes 4 and 5, sec. 63, page 174. Also note 3 sec, 154,
Tl ~ Further fine.—~See note 8, sec, 91.

; % 0.—1'his should have as marginnl note “ Exemption of locomotives.”

(7.)—Regulation 0f Markets, sule of Food, &e.

139 (1) It shall be lawful for the mumclpahty *to direct

_ ificensing wmarkets that no place shall be used *as a market for
snd slsughterdiouses. ' the sale of animals, meat fish, fruit or vege-
 tables ®intended for human food, or as ‘a s]aughter~house, except-
: i:'yg ﬁtahe public :alarkets or slanghteu -houses constructed or opened
e municipality, or such other markets or s h@axnl;ouea as
: “*mffhﬂvﬂ boen ’lio':megm wrztwgby muma]?;;g lity, who :




-

(qu.— Markets, slaughter-houses §e—See. 100) 341

‘-‘at thexr dascretwn, from hme b tm;ge ra,nz, su.spend, wn,hhold‘
~or withdraw such hoenses, either generall: \ indiv

ally vidual in-
sta.uces. e \ : N SN

’(2) No person shall, in any mumcnpal dxstnct in which by-

laws are in force prescrlbmg the conditions on and subject to

which, and the circumstances in which, licenses for shops for the
sale of such commodities may be «rranted refused, suspended or
withdrawn, use without a license from the mummpnhty ‘granted
in accordance with by-laws made nnder clause (b) of sub-section
(1) of section 48 any place as a shop for the sale of animals, meat,
or fish intended for human food, except in a municipal or lloensed
market, |

1(3) Whoever contrary to such direction, or without the
llcense required as aforesaid, or otherwise than in accordance
with the conditions on or sub]ect to which such license was
granted, sells or exposes for sale any such animals or commodities,

or uses or permits the use of a place as a shop for the sale thereof,

or uses any place as a slanghter-house, shall be punished with
fine which may extend to twenty-five rupees.

"(4) Upon a conviction being obtained in respect of any
place which has, without, or during the suspension or after the
withdrawal of, a license, been used or permitted to be used as a
shop for such sale as aforesaid, the Magistrate shall, on the appli-
cation of the municipality, but not otherwise, order such place to
be closed, and thereupon appoint persons, or take other steps, to
prevent such place being so used, aud every person, who so uses
or permits the use of a place after it has been so ordered to be
closed, shall be punished with a fine which may extend to five
rupees for each day during which he continues so to use, or
permits such use of, the place after it has been so ordered to be
closed.

(5) Nothing contained in this section shall apply to tha use
of any hotel or eating house for the sale of food served for con-
sumption on the premises.

1 Origin of section.—Sub.section (1) is reproduced from see. 66 of the old Act of 1873.

Permission under old Act did not prevent operation of section.—The plaintiff alleged that,

in 1862, the municipality sold the shop in dispute for the express purpose of being used as a

shop for selling ment, and that by virtue of section 2, clauses («) and (b), of the District
Municipal Acer 111 of 1901, the municipality was barred from exercisxing the right conferred
on them nnder section 139 of the Act of preventing the plaintiff from using the premises for

the sale of nient,

Held that seotion 8 of Act XX VI of 1850, which was then in force, authorized the
Commirsioners to make ull necessary contracts for the purposes of the Act, but as the Act
conferred writy on the Commissioners to grant ov witbhold licenses for the sale of
meat ules or hy-laws prescribi places in respect of which licenses might be

u _o!n»l.uomoemm:glmfm lhopm to be used for umug meat
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conld have imu n mﬁd contrm% mifer the Act. %‘ho ~p!a.inti£ rna,‘ them!ore; m-qulred no
vight which was saved from the operation of saction 139 by virtue of section 2 of Act III of
1901, and t,ho laintiff was entitled to no relief. (I'Ju Bhskarpm Municipality v. Vasaio, 3,
e S, "L. ll._.ﬁ  1nd. Cas. 368 ) o
: 2 To dizoe& —Before any direction can legnlly issue under thm mb-leotmn, pmbibitmg
the use of any place—
(1) asa market for the sale of animals, &e., the mummpullt.y must have had oonstructed
or opened public markets, or must have licensed other mm'kets for such purposes,

(2) as a slaughter-honse, the municipality mnst have had constructed or openfd pnhlm
ulmgMer-honms, or must have licensed other slanghter-houses,

“The acensed soid a_small qnantity of fish on the rond-side on her way to the market

and was convicted, under Bombuy I1 of 1884, of using for sale a place other than that

" licensed by the municivality :—Held, that, as it 'did not appear that any direction wns issued
by the municipality to the effect that no place shonld he nsed as a market, except the one
licensed by them, the conviction was illegal.” (Qneen Ewmp.v. Santu, Bom, H C. Q R. 24 of
1892.)

2
Under the corresponding section 98 of the Panjab Act, the municipality may fix
promim for the slaughter of animals for sale, and may grant &e., licenses for such use,
‘When any such premises have been fixed, “ o person shall slanghter a,ny such animal for sale
within the municipality at any other nlnce

The Municipal Committee of Kln]ﬂ.h issued a notice to the accused, ealling apon him to
close his slanghter-honse at its present position and remove it to another specified place,
There was nothing to show that the Committee had fixed this Iatter as the only place for the
slanghter of animals.” On refusal to comply with the notice, the accused was convicted under
sec. 92 of Act X111 of 1884. Held, that the Municipal Committee had no power to issue such

an order, that they had not by issning it established a slanghter-house, and that no oﬁenoa\

pumlh&ble under section 92 had been committed. (No. 22 P.R. 1889 Crim. )

, Place.--This is not defined in this Act, and must be taken to be used in the o:dmavy
sense which includes any area from the nniverse, in its widest sense, to a room in its

narrowest, and includes any portion of space as measured off or distinet from all others, or as

appropriated to some definite object or use ; ground, site or spot. See note 6 8, 151.

Bom. Act VI of 1873 defined “ place” to mean “any city, town, suburb, station, bazar,
or (with the previous consent, of the Governor in Council) any cantonment, with any village or
land8 imwmediately adjacent thereto, which shall be constituted a municipal district under the
Act.” This definition was repenled by Bom. II of 1884 and no definition substituted. The
following ralings founded on that definition have now therefore wo force—Emp, v. Ruja Paba
Khoji. 1. L. R. 9 Bom. 272, Bom. H, C. C. Ruling of 5 Feb. 1885.

In the corresponding section of the Paujnb Act, sec. 98, the word “premises” which
therein apvears was substituted for “places” (which appeared in sec. 292 of the older Act
XIII of 1884) in order to make it clear that the building (if any) as well as the site was
molnded

In the Panjab Record, No. 106 of 1888, Civil, it was held that the word pliive in sec. 92
of Act XIII of 1884 was wide enough to inclade a site with its buildings and must be
construed to mean one or the other, according to the circumstances of the particular case.

: The Bengal Act, sec, 337 says, “ within such limits as may be hxed, no land shall be
nled lh a market.”

. Bale from a basket om the sea-shore is sale from a place~The accused, a ﬁsherwonmn,
was charged xdel section 410 (1) of the Bombay City Municival Act with solhng or exposing
for sale, without a license. fish iutended f6r hnman food, on the Chowpatti foreshore, in the
Qity of Bombay, The sale was from a basket, which the wcoused had placed on the sand,
at some digtance from the water, between the high and low water mark, The fish sold was
fresh fish and was brought from one of the boats then in the Back Bay. The Presidency
Magistrate acquitted the accused on the grounds that (1) the Act did not apply as the place

was outside the limits of the City of Bombay as laid down in the Act; (2) section 410 of

she Act had no application because the place was n private market esmhlmhed from time
immemorial ; and (3) the sale fell within section 410 (2) of the Act. On appeal, agninst the
order of acgittal by the Governwent of Bombay :—
Held, reversing vhe order of acquital and convicting the accnsed, that the accused
Was not prof.ected by section 410 (2) of the Act since it was impossible in the present case
to say that the fish had been sold from a vessel, when as o matter of faet it had been sold
from the hgolwb on trhe uhore, it having brought from the vessel which was 3‘» the waur.
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Held, wlso, that the onus of proving that the place in question was a  private market "

Held, further, that the Act applied to the spot in question because it came within

the expression “City of Bombay" ss defined by the Bombay General Claunses Act (Bom.
Act 11904). (Emperor v Budhoobai, 1. L. R. (1905) 30 Bom, 126; (1905) 7 Bom, L. R. 726.)

4 As a market.—Selling vegetables nt u vrivate house is not using it as market.
(Emp. v. Raja Khogi, 1. Li R. 9 Bom, 272. Bom. H. C. C. Ruling—of & Feb. 1885.) See note 4
sec. 140, y ?.\ o ;
The municivality of Alimedabnd, in Muarch 1885, issued a notitieation toﬁlc mt
that no une was to use, within 600 yards of the Municipnl Market, any place ag a markeb
fur the purpose of selling vegetables or fruits without a license, and that if any ene acted
in contravention of this notification, he would be dealt with according to lnw, iy

X

S
. The nceused hired a house and opened a shop within 600 yards of the municipal market

to sell fruit. without n license. He was convicted. The District Magistrate, relying on

Raja Paba Khoji (1. L. R., 9 Bom. 272) reversed the convietion. ;

On appeal to the High Court on the ground that the definition of the word “ place ™ as
in Bom, Act VI of 1873, having been repealed, the municipality were at liberty to say that
any place whatever should not be used for the purpose of selling any such commodity
und the decision referred to by tl:e District Magistrate did nov apply. p

Held that what the municipality had anthority to divect, under section 66 of Bombay
Act 1V of 1873, was that no place other than the Municipal Markets or other places licensed
us markets should be used by wny body ns n market. Huot they had no authority to jssue n
notifiention affecting other places whieh might be useful for selling vegetnbles, &c., ofherwise
than as a mavket  Ihat on the anthorvity of the following opinions, the nccnsed did nob
make use of thix shop ns n market for selling vegeiable in the sense of the notificntion.
(1) The Mayor, 8¢, of London v. Low and another in Queen’s Bench, 49 L. J. 144—149
Cockburn C. J.’s opinion. (2) In Mayor of Mauchester v, Lutms, L. R., 22 Ch. D, 287, Jessel
M. R.s opinion.  (8) 809 nud 310, Cotton L. J.'s opinion. (4) 811 Bowen L. J.'s opivion..
The ease of Raje Paba Khoji explained (Gov. of Bombay v. Magan Harjiwan and another. Bem,
H. C. C. Ruling No, 48 of 12 Aug. 1886: and 1. L. It. 11 Bom, 106.)

Such n sale would wppavently be using a place ‘ns a shop’ nnd so wounld come under.
the provisions of sub-section (2).

Under the Madras Act, section 193-A, the municipality may declare any place ordinarily
used for the sale of ment, fish, fruit, grain, vegetables or other perishable articles of food,
or for the sale of live stock ov poultry, to be a market ; provided no such declaration shall be
made in reapect of niy shop or of any group of shops not being more than 3 in number,
and any such declaration may he caneelled, And section 196 provides for prohibition of
private markets other than those licensed.

“The by law—"“No person shall exvose for sale within the bazaar limits nny meat or
fish in any other place, except the market built for the pnrpose”—purvorting to be made
under section 70 of Bom. VI of 1873, is ultra vires of the section and also of section 33 of
“Bom. II of 1884. It cannot be treated ns a direction under section 66 (1) (now 189 (1))
that no place shall be used ns a market, as it does not allude to any such use, there being
no evidence that the rond in question was used as a market.” (Imp. v, Gooki, Bom.
H. C. Cr. R. No. 55 of 1895.)

Neither would this now be held to be using the rond as a shop. See note 9.

It should be noted that the prohibition applies only to the class of markets here referved.
to; markets for sale of animnls, &c., not intended for human food, cannot be interfered
with, nor are licenses necessary in such cases, See npte 5 sec. 189. -

The Bengal Act, sec. 336, provides that “ no place shall be deemed s market nuless at
least 30 shops, stalls or standings sre erected theveon for the sale of goods.”

i Private property is nsed as a market when it is nsed as n public place for buying aud
selling. _ 1
Whe.lle a private market had been ordered to he closed, a person using the place for
selling fish and flesh nfter a license had been refused is guilty of an offence under section 197
of the Madras Distriat Municipalities Ach, or at any rate, of an offence under section 191, for
selling withant n limiih‘e. (4bu Buker v. The Mwnicipality of Negapatam, T. L. R. (1805) 29
Mad. 185,) 3 ; r :
The provision that public markets vest in the municipality doss not contemplate the
confiscation of pl“i\rah?ishttwiﬂing in them ; it would iiot therefore authorise the levy of
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', ‘l‘ha m mi Act seo. M'nyu “for ﬂne mle of or for bho pnrpm of exposing tor
hh,aulmﬁl Iuteu.ded for humm food, or any other articles of haman food.” -

" Bengal Act. ‘sec. 337, says “for the sale of meat, fish, butter, ghee, fruits, vegetables,
‘and similar provisions,” the words “ similar provigions” being construed to mean vrovisious of
“nﬂllybpenlhnblo nature as those specified, and nol provisions generally, |

6 L ilmghter-houu —A person who kills a goat in his own htse for his own
consu on eannot be said to use the place as a slanghter-house. The term * sla.nghton-
honse” clearly menns a place used generally for the express purpose of slaughtering animals.
(Queen Emp. v. Bhiwa. Bom. H. C. C. Ruling No. 298 of 1888.)

# Defendant was charged under Madras Act X of 1865 with having uséd a place not
licensed as a slaughter-house, in that he slaughtered a sheep on his own premises for his own
pﬁvﬂuwmle Held, no evidence of offence charged, (6 Madras H. C, Ap. 18.)

- Bec.1, Act VII of 1865 enncted that “no place shall be used ns n slanghter-house,
s a lioen-e for the use thereof as a slanghter-house has been obtained, &. Held that no
perlou is Jiable tv any penalty under the section except a person—either owner or occupant
of the premises—who without a license uses a place or building as a. slanghter.house either
letting it out for such purpose, or by employing servants and others for the purpose of
kiling cattle therein ; but » person who may be the mere servant of a butcher killing cattle in
a partienlar llnnghtel-honse, or a butcher resorting accidentally or occasionally to slanghter-
‘house for the purpose of illing an ox or sheep there, does not use the place as a slaughter-
“house within the meaning of thie section. Ifa number of butchers were to combine together
and hirve a slaughter-house for the purpose of carrying on business and slaughtering cattle
there, at a weekly, monthly or even daily rent, each and all of them might be punished.

‘Hdd also, that the knowledge that no license has been taken out is not a necessary

ingredient of tbe offence, If the Legislature had intended that servants oy butchers resorting

- to snch places unconnected with the ownership of the place, should be made liable to a penalty

for kﬁliug cattle in an unlicensed slaughter-house, we should have found words to the following

effect.—*“ Whosoever knowing that no license has been taken out for the nse of the place as a

slanghter-honse nses it for such a pnrpose shall be liable,” &c., (Municipal Commissioners,
ﬂdm v. Zamir Sheikh. 16, W. R. Or. R., 4.)

& " The Bom. City Act, sec. 403, prohibits “ use of any place as a slnughter house or for the
llalg?l’crmg of any animal intended for human food ” Special permission may be given for
festivals, &c.

The Madras Act, sec. 191, reqnires the provision of public slanghter-houses and provides
for licensing of any place used as n slaughter-house or for the slaughtering of any animals
intended for food, or for selling or storing for snle any flesh or fish intended for food, exeept

ved in a t.lght receptacle. Special permission may be given for festivals, &ec. Sec. 192
also prohibits drying of skins so as to cause a nuisance.

- Fees at public slaughter-homes are not to exceed Re. 1 for every haad of cattle, and 2
annas for every sheep, goat or pig.

. In Bengal, slaughter-houses are governed by the provisions of Bengal Act No. VII of
1865, “ The slaughter-house Act” which nre very similar to those in this Act.

d The Bengal Municipal Act. sec. 261, classes slanghter-houses among “ offensive and dan-
zmm trades and occupations” for which lncenles may be required to be tuken out, and may
orderod to be closed. See sec. 151,

jab Act, sec. 143 (1) (k), provides for by-laws ““in any municipality where a reason-
able mbei of sla.nghter-honsel has been provided or licensed, for controlling and regulating
the ldm‘boh within municipal limits for pnrpose of sale of the flesh (other than cured or
preserved meat) of any cattle, &o., slaughtered at any slaughter-honse or place not muintained
or licensed under this Act,” and sec. 171 provides for its seizure and destruction,

‘The Panjab Act, sec. 98, makes it clear that it applies to places used “ for the llo,nghr-er
bf-nmmnll for sale.”

Places for slaughter of animals not for sale.—The Panjab Act, sec, 99, provides ohnt,
places for this purpose may by by-laws be fixed, and prohibited elsewhere, empt in ease of
necessity, but this does not uﬁply to ausimals lhnghterod for any religions purpose ; and the
“section is to take effect only a’ ties to which it is specially extended by Govt. at the
mnmuthomnﬁm so mmhnmm«a only toSimu., b
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_As to the liability of & municipnlity for erecting

. 7 Licenses for markets &c —Under section 70 fi he o
licenses, and the fees are to be prescribed by rules under ﬂﬂiﬁm Sea 1
“gee, 140, Licences nnder this section nre not necessary in the ease of either nis

Hich was n nuisanco

\ %

ﬁh’ house W

arkets or shops
For fnle of animals, neat, froit or vegetables not intended for hnman food, ‘thong section’ 48
(1) (B) (ii) by placing the words immediately nfter ‘animals’ instead of “fish’ seems
to imuly thas licences may be‘issued in vespect of markets or shops for the sale of meat
or fish whether intended for human food or not. 8ee note 4 supra and end of note 9 infra.

" The conditions, &o,, of these licenses themselves are to be prescribed by by-[urlaudm
sue. 48 (1) (b). i : 5

- Fas
See the Bengal Act, sections 841 and 842, ns to registration of such licenses for markets,
and of the transfer of interest therein. A

See Madras Act, secs. 200 and 201, as to vequiring vrivate licensed markets to be
properly denined, &e.  Also Bom. City Act, sec. 405, nud Bengnl Act, sec. 249, t

As to new markets or fairs not being eswblished in certain places without the pers
mission of the District Magistrate, see Bom, Act IV of 1862 set out ab vnge 476 of the previons
edition of this Manual. :

8 “ May at their discretion”.—This diseretion does nou seem to he absolute -
but fetterad by the conditious preseribed in the by-liws to be made under sec. 48 (1) (b) A
difficilty, however, arises in as much as the making of such hy-laws is discretional nnd not
obligatery. Donbtless no divaetion can issne under thig section until the m'.lnii:ipniil_v hnva
provided public or licensed mnrkets, but it does not seem necessary thut any licensa shonld
at all issue for a private market. Even should a municipnlity decide to license a warket, it
does nob seem obligntory thut by-laws shonld be made, though of conrse if they are made, the
licenses would have to be granted in accordnnce with the conditions therein laid down. It
is however open to doubt whether the Conrts wonld, in view of the cases herenfter ecited,
eonstroe the law as giving a municipality snch an absolute discretion. In the cnse of old
established private markets existing at the time the land becime a municipnl district, it does
not seem equitable to arbitrarily close them nltogether, and the cases referred to show that
the High Courts have always striven to place a construction on the law in favonr of the
protection of private rights. .

Madras Act, sec. 196 (3), also says “may at their diseretion grant a license,”

The Bom. City Act, sec. 403, while prohibiting unlicensed yprivate wmarkets, pro.
vides that—*(d) the Commissioner shnll not refuse, eancel or pend any ‘license for
keeping open a private market for any canse other than failure of the owner to comply with
some provision of the Aet or some regulation or by-law framed thereunder.”

Municipal discretion to remew lirense for an ancient mavket.-—The Bengal Act
while prohibiting certain wuulicensed private markets, provides (sec. 339) thnt n license,
on pnyment of nfee not exceeding Rs. 25, may be grunted on a certificate from the
Chairman that the land is fit to be used as such market. Bec 340 provides that the
chairman shall, upon the application of the owner of any land, grami sneh certifieate,
unless the land is defective for the purposes of a market in drainage, &e. In the ense
of markets existing at the time the Act is extended to n wmunicipnlity this seciion
compels the municipnlity to grant o license for the current year withount a certiticate, 1In
subsequent years the certificate is absolutery necessary.

On the point; however, whether if the certificate is given, the municipality can refuse
to geant the license, some doubt hns been expressed, for the words in sec. 340 “hut in subse-
quent years the license shall not he renewed without such certificate,” were said to huve
been intended to imply that the license must be renewed if the certificate has been
obtained. .

In the oase of Moran v. The Chairman, Motihari Municipality (1889) (I. L. R. 17 Cale.

©820), it was held that the words in gec, 339 “ may grant such license year by year,” precluded
such a construction, and thut the effact of the words in sec. 340 is merely to relieve persons

using land ns o markst at the time the Act is made applicnble, from ihe necessity in that

iyear of obtaining n certificate; the words are merely of caution to avoid the very unreason-
nble supposition thai the one year's holding withont a certifiente involved the right te
n license for enbsequent years without a certificate.. The Court held that it had no power
to compel mofussil municipalities who are beyoud the local limits of its ordinary original
- jurisdiction to do their dniy or to restrain them frowm doing that which it is not in their
provinee to do, and that it was not obiigntory on the municipality to wrant the license.
The Judges in commen¥ing on the injustice of closin s_qtéh:g.y old private murket in the

interests of a new municipal market remark. *We r.fma-_.w it ia most lamentable that

v
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is dxﬁcnlt to 'b{l';eve ﬂmt ;t
such a measure. Fortunately we have thie- uﬁlfmtio W,
set aside the orders passed on ather grounds.”

. P. and Oudh Act (25 of 18883), section 55, provides that ynles ms Yy
tinf or controlling the establishment or maintennnce of markets, de
anngement of the same.” Held that this was not intended to empower
to make rales which would enabla it to confiscate puvaés rights without
0 pammt.ion, or to treat ds nuisances, acts which are not in law or with regard
L o conyenience cavable of being considered nuisances. The clanse was meane
[n 1 Bonrds power to make rules for prolnbﬂ.mg the establishient of markets,

vent new markets being established, and to give them power to control m
existing markets or of markets which wmight be established with their sanc-

]

aintenance” is meant the keeping up of a market in such a manner as would

e for the cnrrying on of a marker having regard to public health and public*
‘e must uonatrue the law in such a manner as not to cast a n]m' upqn the
ving worked a gross injustice, : %

the Conrt granted an mjnuchou restraining the mnmm;mﬂty from
h the plaintiff’'s market for the suale 'of vegetables, fruit, and ol'.her ut?‘oles
Cawnpore Municipality (1897). 1. 1. R.19 All. 313.) .

ion (2).—This was not in the old Act. The murginal note “Licensing s op
als, &e., for human food ” has by an ervor been omitted. See “ Contents.” g "

other charges. —By &ec. 140 (1), a municipalty may take stallage or or,hnr
or the use by any person of any public market or sianghter-house, or sell ))y
vilege of such use.

ﬂg section 70 (2) fees may be charged, as muy be fixed by these bye-la?lvs, for
of these places as belong to the municipality,

ions of the Bengal Act, IT of 1888, on this subject are as follows ;—

No person shall without a license from the Commissioners, use any plwe a8
ﬁ»e sale of fresh meat or fish, except in a municipal, registered or licensed market,

nmissioners in maetn-;g, miy fix a scale of fees for licenses to be taken out
mah shops. :

xided that no fee for a lwenae to use any plaoe for a shop for the sale of maa.t nball
i twelve Jupees. This section shall not apply to any place licensed as an
-honse.” - .

Fgu,357 made punishable “ whoever wilfully or negligently permits any phwe in

ot heing a registered marker) to be used as n market for the sale of ment, figh, -
ables, or mi a shop for the sale of fresh meat or fish, wighout a lloenae undor

e

3 Act, sec. 203, merely provides for prohibition of sale or exvosure for n;!e of any
pon any smolﬂed, public street ; and Bom. City Act, see,, 411 proliibits without
o use of any place in the City, for the sale of the flosh of any animal for: human
place withont the City for thé sale of such flesh for consumption in the Citx A

i iby Act, sec 410, prohibits the sale or axpmmq for sale of any four-ﬁoot.d
iy meat or fish intended for human food, in any place other than a munic ,
ket.  This doe! nof apply to sale of fre-h fish from a vessel which h&l

¥
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d_hy retail”
ﬁl " nlmp

3 Oonnaqmnt!y snles nf
w\nnot ‘be restricted 'nudir,

The C.P. Act, sec, 84 (l) provmen for rules for nrohxhnmg the t)ﬂermg
any specified desonpnon of ment for sale, except at a shop, or stall, or in a markert}ﬂm

10 Sub-section (3).—~This is from seo. 66 of the old Act, exceot the “or
otherwise than * * #* wis granted,” and “or permits the use of a plaoe
the salc thereof,” See Bom. City Act, sec. 404,

T'he marginal note should be *“ Penalty.” See “Contents.”

~ The Bengal Act says “ Whoever, bring the owner or ocenpier of nny Innd ‘wmnﬂy 'm' :
negligently permits the same to be used as n ‘market, &oc.”

11 Sub-section (4)—This is taken from sec. 345 of tho Bengal Act, S

Marginal note should be, “Mamstrate may order place to ba elosed.” = See * Conten!
See note 3, sec. 94.

12 Sub-section (5).—This was not in the old Act. i &
' Marginal note shonld be, “ Exception in cases of hotels, &c.” See “ Conteuts.” :

140. (1) The mumclpallty may from time to time gpen or
\Opening closing nnd _ ClOS@ any “public market or slanghter-house.
letting of markets and  They may also either take °stallage or other
EMeSa onsad. rents or fees for the use by any person of any
such market or slaughter-house, or from time to time sell by
public auction or otherwise the privilege of occupying any stall
or space in, or of otherwise using, any such market or slaughter-
house.

%(2) Any person who, without the °permission or license of
municipality, shall sell or expose for sale any ‘article in the said
markets, or use the said slanghter-houses, shall be punished with
fine which may extend to twenty-five rupees.

1 or!g'ln of sectlon —This section is a reproduction of sec, 67 of the Act of 1878

See Madras Act, secs. 191 (1), 193-A. and 194 (1). By sec. 194 (2), the  sanction of the
Governor in Council is necessary to the closing of a public market. 8o also Bom. City Act,
sec. 400, which applies to public slaughter-honses also. Lo

Compare the Bengal Act, sec. 335, and Bom. City Act, sees. 399 and 400,

The establishment of a public market does not give the municipality any power to
prohibit rival markets in the neighbourhood. The only markets that can be prohibited are of
' the class referred to in sec. 139,

Under Bom. Act IV of 1862 no new market or fair can be established without the per-
mission of the District Magistiate, See the Aot printed at end of the previons edition of this
Manual,

In the marginal note—The word ‘public’ should be inserted between “of” and
“markets.”

2 Public Market or slaughter-house :—This is not defined. See seo. 189 (1)
which refers to ‘‘ the public markets or slanghter-houses constructed or opened by the muui-
, cipality.” Sec. 898, Bom. City Act, snys all markers and slnnghter-houses which helong to or
are maintained by the mumclpaht:y caré “municipal markets nnd slaughter-honses, the
others ave private. The Madvas Act. see. 8 (12), defines “a ‘public market’ to mean any
market belonging to the municivality or constineied, repaired or maintained out of the
municipal fund.” Al others are private. The Bengul Act, sec. 3 6, provides that *no
place shall be deemed a market or municipal mprket. un\eu at lem 00 shoys stalls or
maaimmugo@ mm;m- ﬂxe ulaotgoedd.' :
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: be jmreﬂ for their.

'm\ ‘other rents or fe —The ' 'bad by by-laws
nwda‘ .48 (1) (a). Seec. 70 (2) having mry wvﬁui for whuging mvh fees as wmay
be fixed byA thess by-lnws the necessity for the rmutlp?\‘ of this provision here is not
apparent. Perhavs it was meant that “they may. instend of taking stallage and other
fees for the use by any person of any such murket or glanghter-house, from time to time
sell by lmotinn ‘&e.”?  Compare Bom. City Act, secs. 407—408. - See notes p. 1 ;

Ltm(or Javining ont) of right to recover slaughter fees illegal.—'T'he muni npahty gave
dofanlk‘gllx a lense of the right to collect fees on the slanghter of nnimals which fees the
wmun were entitled to levy under section 191 of the Madras Act and filed a suit
in the “Causes Court to recover the balance due under the lease, Held, that the suit
WAas v«id. Farming out, hy . municipality. of its vight to collect fees on the slanghter of
aunimals, is un;ublmns«d and ultra vires. A coutract of lease which hns the effect of farming
out, mmh a r‘ght. is void and unforcenble under sections 11 and 23 of the Conira¢t Act (IX of
 1872) as being bevond the competency of the Muuicipal Corporation to enter into, and
therefore prohibited. Held that ahy amount dne to the niunicipality under sucl a contract
cannot be recovered, Decision of Warnris, J., in Corporation of Mudras v. Musthan Sait,
! ﬁﬁﬂ 244 of 1907; S. C. (1909) 21 M. ¢ J., 788] and Muarudomuthu Pillai v. Rangnsami

[(1901) 1. L. R 24 Mad., 401], apphed Halsbury’s Laws of England, Vol. VIII,
Article 805, Ompomhons Title, referred bo. Abdulla x. Mammod, [(1903) I. L. R., 26 Mad.,
- 156], dllhngmnhed Per curiam.—The right of farming ont is nob neo essary (o the exercise
of the rightof levying, as such feesaoay be naturally and ensily coliected by muunicipal
nhmdimm The fact vhat there is an exvress power to farm out tolls, negatives sm inrplied
plww farm out other kinds of fees The fact that ths Municipal Acv(mnt Code containg
sious for the farming ont of slaughteving fees and other taxes besides tolls, is no gnide
to the interpretation of the Act in tiis respect. Quezre.~Whether section 11 of the«Contract
Act ir not exhaustive and does not deal with the competency of a corporation to contract?
(Municipal Council, Kumbakonam v. Abbahs Sahib. (1913) L L. R., 36 Mad, 113) See
‘sec, 81 A.

4 l:b-uetion (2).—Marginal note should be “ Penalty for unaunthorised sale, &e.”

' The Bom. City Act, sec. 401, provides for summary removal of the person, and see. 409
for preventing his agnin using the market or slaughter-honse and concelling lease, &c.

80 also Madras Act, sec. 194 (3), besides a penalty under sec. 195.

The accused was convicted under sec. 67 of Bom. VI of 1873 for selling meat at his
lumle without permission or license from the muunicipality. Held, that as the accused sold
the meat at his own house and not in a public market, the section did not apply, (Bom. H. C.
Crim. Ruling No. 57 of 2ud Aug. 1888, Imp. v: Lukshman Sadashiv, ) Now, however, this
sec. 139 (2) would apply if such sale amounts to using it ns a shop. See end of note 9 sec. 139.

5 romisnon or licenge.—~This Act no where expr essly m‘ovrdes for granting licen-

8es or permissions for use of public markets and slanghter-houses. This is done only indirectly
by this sub-section. "

’By-ee 70 (1) “when any license is granted * * * the municipality may charge

for such license,” and by sec. 46 (i) rules must be framed preseribing these foes. By
70 (2), the municipality may also charge such fees as may he fixed by by-laws under sec. 48
(l) (a Jor the use of such municipal markets and slanghter-houses. See note 3,

4.8 Article.—Dobs this include snjmal ? It may in the sense that an amimal may be
an avticld. 4.17 food or of sale, &-. The Bom. City Act, sec, 401, expressly states “any animal
or utqu

“ Shall be punished.”—See note 8, sec. 91. By sec, 409, Bom, City Act, he may also be
expelled. :
141. It shall be lawful for the municipality, with the
'Slanghter-houses,  Sanction of the Commissioner or, if authorised
&, beyond manicipdd by him, of the Collector, %o establish slaughter-
llm“l. h
ouses, or *places for the disposal of carcasses
“of animals, beyond the limits of the municipal district, and all
ymvnslous af Shw Aot a,hd ‘of by-la.m m foroe thereunder relamg

i
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to auoh vlaces w;&hm munimpnl hnn#a;: _sha]l ha.v -" '_':j’nlnl force
therein, as if such plaooﬁ were w1thm the mﬂnmpal: imits.

gt Shnghtébhousei &c. outside limits.— This is ec. 71 ﬁf the old
except that the words ** Commissioner or, if anthovised by him, of the
substituted for * the Guvernov in Council or any officer nuthorised by him™ in- hl:rs qm jct

See geo. 52, proviso, which makes it lnwful for & municipality to mvm* o:ghndit_ura on
these objects beyond municipal limits, * with the sanction of the Governor in Oulmo‘ilvpv any
officer duly nuthorised by lmn in this behalf it

This power nged memly to be exercised by the Commissioners, and tha Govomm‘ in
Council is plensed to anthorise them to exercise it. (G K. 1803 of 7 Mn.y 1887 Gen.. De'o.,
and 720 of 8 March 1887, Fin. Dep.)

2 Establish Slaughter-houses.—This may be by either vuunmchng ltu own
(municipnl or public) slnughter-honses or licensing priviate ones.

3 ‘“ Disposal of carcasses of animals."—No similar express provision is made for
such places within mmnc\pul limits, Sec, 54 (1) requires & municipality to make provision
for * (h) aequiring and maintaining, changing and reculating places for the disposal of the
dead,” but this appavently applies to humnn dead and not animals, ns sec. 48 (1) makes a
dlsttuounn-be»m een by-laws for (g) “the disposal of the dead” and (m) for dmpml of -
carcasbes of dead animuls” Nevertheless under this last provision the by-laws may apparently
provide places for such disposal,

See note 25, page 144, The Bom. City Act, sec, 385, provides that the ot mllm of nny
‘premigeg on which any animal dieg or ewreass is found, or person having charge of any
animal dying in a street or open place, shall, within 3 hours of death, or if at night, 8 hows
after sunrise, either remove it to an nppmmud place or report to n[ﬁca: of health deparfment,
A fre for removal is to be paid by the owner of the animal, or, if not known, then by the
ocenpier of the premises or the person in charge.

4 s Ofby-la.ws " __Shonld not there be added here the word “and rales "2 For l.he
grant of licenses is to be in ucr_mdn.u{,a with rules under sec. 46 (i).
142. (1) The president, vice-president or any councillor
18earch for and inspection OT officer authorised by the mumclpahty
of nnwholesome articles. in this behalf—

*(n) may at all reasonable times enter into any place for
the purpose of inspecting, and may inspect, any animals,
carcasses, meat, poultry, game, flesh, fish, fruit, vegetables, corn,
bread, flour, milk, ghee, butter or other articles intended for
lauman Food or drmk or for medlcme, whether expoaed or
hawked about for sale, or deposited in or brought to, any place
for the purpose of sale or of preparation for sa.le, or may enter
into and inspect any place used as a slaughter-house, and
may examine anything which may be thevein ; and

°(h) in case any such animals, carcasses, or other articles
before mentioned appear to be diseased or unsound or un-
wholesome ors unfit for human food or drink or medicine may
seize the same.

*Any article which is of a perishable nature may, under the
“orders of the president, vice-president or chairman of the manag-
ing committee or of a committee appointed under section 29 to
exercise all or any of the powers vested in the municipality under
this sub-cha.pger or of the Munmpal Commissioner, if any, if in

.
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- Eve,‘ry animal and every article which is ot of a pemshable
natm, if semed as aforesaid, shall be taken before a Magistrate.

COIf it appem to the Magistrate upon sufficient evidence that
any such article is disensed or unsound or unwholesome or unfit
for human food, drink or medicine, the owner or person in whose
‘possesmon it was found. not bemg merely bailee or carrier thereof,
~ shall, 7if in such case the provisions of section 273 of the Indisn
Penal Code do not apply, be punished with fine which may extend
to one hundred rupees, and the Magistrate shall cause such

article to be destroyed or to be so disposed of as to prevent its
: bemg exposed for sale ortused for food or drink or medicine

“%(2) In every municipal district in which this sub-section is,
Adulterated articles DY virtue of a mnotification issued under the
for food gr drink. Bombay Prevention of Adulteration Act, 1899,
as if the sub-section were part of section 5 of that Act, for the
time being in force, and applicable to food of all kinds or of any
‘apeclﬁed kind,

If any article to which this sub-section is applicable as
aforesaid, is intended for food or drink, and is in any place
mentioned in sub-section (1), the presiicnt, vice-president or
offices authorised as aforesaid, in case such article appears nof
to be what it is vepresented to be, may seize the same, and if
it appears to a Magistrate upon sufficient evidence that such
article is not what it is vepresemted to be, such Magistrate
mny order the same to be destroyed or to be so dlSpnsed of as

Xreveut its being exposed for sale or used for food or drink,
the owner thereof or the person in whose pessession the
same was found, not being merely carrier or bailee thereof,
shall, if in such case, the provisions of section 273 of the
Indian Penal Code do not apply, be punished with fine which
may extend to one hiundred rupees.

‘Bxpranation :—If such. article having been exposed or
stored in, or brought to any place mentioned in sub-section {1)
forsaleas ghee, contains any substance mnot exclusively derived
from milk, it shall be deemed to be, for the purposes of this
sub-section, an article whieh is not what it is represented to be.

Provided that when any article of food referred to in this
\oProtection to persons  SUD-sECHiON appears to the Magistrate not to be
(T it gnod I, what it i represented to be, solely by reason
of the fact that there has been added to it some substanoe not

o
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m;xmous to health no offence shall ba‘.;deemed »ta huve been
committed by the owner of the article or ‘the pergm\ in whose
possession the same is found, if such owner or 'per hproves to
the satisfaction of the Magistrate— h v

(a) that sush substance has been added to the article of food
becanse the same is required for the production or pmpamtlon
thereof, as an article of commerce, in a state fit for carriage or
consumption, and not frandulently to increase the bulk, weight
or measure of the food or conceal the inferior quality thereof, or

(b) that in the process of production, preparation or
conveyance of such article of food, the extraneous substanoe‘
has unavoidably become intermixed thereWIth or A

(¢) that, by a label distinctly and legibly written or pnnted
on or with the sa'd article of food or by other means of public
description, he has “given sufficient notice that such supstance
has been so added, or

(d) that—

(1) the snid article was purchased by him with a written
warranty that it was of a certain nature, substance and

quality,

(i1) he had no reason to believe that it was not of such
nature, substance and quality as aforesaid, and

(iii) it was not exposed, hawked about, or brought for sale
by him otherwise than as an article of the nature, substance
and quality specified in the written warranty, and was in the
same state in which he purchased it.

"(3) In all prosecutions under this section, the Magistrate

Application for summons o Shall refuse to issue a summons for the

be refused if'not. applied for within attendance of any person a,ccuSed of an

i A offence against its provisions, unless the

summons is applied for within a reasonable time from the alleged
date of the offence of which such person is accused.:

1 Unwholesome articles for human food, drink or medicine.—The provi-
sions of sec. 68 of the old Act of 1873 are, with many considerable additions, embodied in
this section.

The old senmuu provided for any place used * for the sale, either wholesale or retail, or
for the storing, of articles intended for food or drink, or, as a slaughter-house.” 'The new
section is very much more comprehensive—not (mly are some articles of food and drink
specified, but the section extends to articles intended “ for medicine ’ also, ;

Compare sec. 110 of the Fanjab: Act. G. R. No, 5570 of 9th October 1902, Gen. Dep,
reqnesled that the follow:ug suggestion by the British Cougress on Tuberculosis for the
prevention of consumption, should be brought to the notice of wmunicipalities: wiz, “that
medical officers of health should use all their powers to prevent the spread of t.ubelouloma
by means of milk and meat. This is of importance in mumoxpnl meu, wbqn same officer
has the pomu to inspeet mnbem.h of food and drink.”

ye ,‘\
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u t nmxﬁmb articles not ¥ | for
 justify an ordot nmnm Sma; the Caloutia Aut the ’Magiumic st be
X must be a finding in his jndgment t.bl. ‘thie article &iucbed to be dostm;ad
! n 8. 502 of the Act, and it either was expm«'d ‘or hawked about. "fo sale or iepo-
! iﬁmh‘mht to, any plaoe for vhe purpose of sale or preparation for sate, wnd is intended
or human g
‘nmm damaged rice which had been purchased by a person W‘lo intended to
)d for pivs, was ordered to be destroyed by a Magistrate under s, 505 of the Act,
jndgqnont of the Magistrate coutained no finding that the rice was brought for the
wmdqge or that it was intended for human food, but containod a finding that there
ulwm=m’§*mk that it might be sold for human consumuption to poorer classes, or might be
" nu(] ﬂmu‘ mill worked hv unserupnlons persons : Held that the fact that this dangat
wMiﬁtmﬁ justify the order, and thab until some utbempt was mude to sell the rice for
n by the poorer classen, the Corporation was not justified in destm ing the property
vho was disposing of it in a way which was per fect!v legltlmuba Thundra Coomar
‘Quleutta Corporation. 1. L. R. (1902) 80 Cal. 421.) .

. Prosecution by Secretary mnot authorized, illegal.—Where the Secretary of the muni-
cipality prosecuted the applicant for selling as ghi an article which was not ghi under
ﬁh& wmau of section 142 of the Bombay District Municipal Act. Held that, the Secre-

; "bpmg one of the persons mm-nﬁvd in the section and not having beau specially
~in that behalf, the _prosecution instituted by him, and the conviction hased
were illegal and without jurisdiction. (Zikam v. Crown 8 8. L. R. 14.)

‘ ﬂ‘ﬂ‘h’y for inspection.—The Bowm. City Act, sec. 413, provides that if the place
hmw 1o be used unanthorisedly for slanghtering or sale of flesh of animals intended
for haman food, the entry muy be at any time, by day or by night, without notice; and no
chlm to compensation for injury cansed to any person hy sach entry or for any force
necessarily used. Sec, 414 provides that the Municipality should make provision for the
cmtlmtand vigilant inspection of all articles exposed for human food, &e.

Bengal Act, ‘section 281-B, is almost identical with the clauses 5 (a) and (b); and
sec. 360 also provxdes for entry under warrant granted by a Magistrate on the application
ef tha mnmmpallty in suspected cases.

Wﬁwu of meat intended for sale, §ec.—In the Panjab the Veterinary Assistant in

the Vetelmmy Hogpnal disc }mrges this duty, the procedure being for the municipa-

ltt.ytd %pn‘ly for permission to employ the V. A. subject to the ordinary. rules of mmnc-pal

control and in each ease subject to the conenrrence of the District Bonrd when V. A, is paid

by that body.  This also with the consent of the Director of Agrienlture. G. R. 2739 of

16 March 1911 Rev. Dep., shows that in the Panjab Commissioners are empowered to sanction
allowauces not exceeding Rs. 10 per mensem in each cage to V. As. for such work.

% 8 Beizure.—This follows Bom. City A(' sec. 415 (2). Seec. 414 of that Act provides
tﬁat‘“ the proof that the same was not exlmsed or hawked aboat or déposited or brought
for any snch purpose or was not intended for human food or medicine resting with the party

Dumad §e.—Under the old Act it was only if “nnfit for food or drink.” This
mw plt'maon is much more comprehensive, and is taken from the Bom. Oity Act.

.v_l."‘p__.gntzuchon of perishable articles.”—The marginal note should be to this i

i

er the old Act only the Magistrate had power to ovder destruction of any articles,

corresponds with section 416, Bombay City Act, which adds * destroyed in such
mmier as prevent its being again exposed for sale or naed for human food or medicine,
~and the qipenue thereof shall be paid by the person in whose posséssion such nrticle was at
_ time of its seizure.”

: - Or if the Municipal Commissioner, if any.—~These worda were inserted by the Amendmg
s Acb of 1914,

5 “Diw of non-poriuhable arhclel."——Mm‘gixml note elsould be to this
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8o mnoh of this clanse s relates to destruction corresponds with seo, 417 (2), Bomba ¥

City Act, which adds *“or is uot y ad to
i8 of such kind as nforesaid,” and the destruction is fo bé )
whose possersion it was at the time of its seiznve.” R R ‘i :
The rest of this clanse as to punishment of owner, &e., is mostly new and is taken from
séction 417-A of the said Act. See note 1 supra. v i g = et
7 Penal Code.—Selling, or exposing for sale, any food or dviuk, knowing the same to
be noxions, is punishable under sec. 273, Indinn Peual Code, with rigorous imprisonment for
6 months nnd fine of Rs. 1,000, Bimilarly sec. 275, I. I'. C., applies to drugs. ' . by ¢

The present section avoids the necessity of proving the knowledge of the 'dﬁe'll'i‘:lor,' mﬁre
posgession, &o., is punishable,

Adulterating food or drink intended for sale, 8o as to vender it noxjons, is punishable
to the same extent under sec. 272, I. P. Code, Similarly sec. 274, I. P, C,, npulies to deugs,

Under sec. 521, Criminal Procedure Code, the Magistrate can also order the destruction
of the articles.

8 Adulterated articles.—This sub-sec is a literal re-ennctment of seo. 68-A of the
old Aet which was inrerted by Bom. Act IT of 1899, sec, 5 (2). Its provisious nre baged on
the English Public Health Act, 1875 (38 and 39 Vie. . 55, 8. 115), and corresvonds with the
Bom, City Act, sec. 417-A and 417-B.

Compare Bengal Act, sec 251, which provides that ** no person shall sell to the prejndice
of the purchaser nuy article of food which is not of the nature, substance or gunlity of the
article demanded bLy such purchuser;” then follow provisos (a) and (b). Food is defined
“to inelude every article used for food or drink by men other than drugs or water,” and it
is provided that “*in a prosecution it shall be no defence to allege that the purchaser, having
bonght only for annlysis, was not prejndiced by the sale.” .

Sec. 2561-D of that Act also provides that if the municipalivy apvly to purchase any
article of food exposed for sale, and tender the price for a guantity not more than is renson.
uble for pnvpose of aunlysis, and the person refuse, he shall be linble to s penalty of Rs, 50.

Where a Food Inspector purchased samples of Mustard oil from the manufactory of the
accused, which on analysis were found to be adulterated with til oil, and the accused were
convicted nnder gection 495 of Bengal Aet. §

Held, that such adulterated oil not heing what is commercially known as musgtard oil,
and the adulteration being to the prejndice of the purchaser, the accused had been rightly
convicted, Baishtab Charan Das v. Upendra Nath Mitra (1898) 3 C. W. N. 66 (note 16 wnfra)
«distinguished as in thal case there was no evidence to rebut the defence that what is commerci-
ally known as mustard oil is the adulterated oil. (Moti Lal Pul v, Corporation of Oaleutta,
1. L. R. (1903) 30 Cal. 643.) > :

Master or partner equally liable with employee.—Accused was prosecuted and convicterd
nnder sec. 495 and 574 Cacutta Act for selling adulternted ghee, in respect of two sepnrate
ghops, Accnsed was the commission agent for certain np-conntry manufacturers of the gl:es.
which was sold at the shups bearing the names of Lalchand and acensed. The actnul seller
was Lalchand who was also convicted, Held that whether the relationship  between aconsed
nnd Lalchnnd were master and servant or purtuers, acensed was equally linble.” See 495 of
the Act, which appenrs to have heen based entirely on sec. 6 of the English Act, (Sale
of Foods and Drugs Act 38 and 39 Viat, ¢. 63) imposes a positive prohibition, and covers the
eage of an ngent or firm as well as that of a mnster and servant. Brown v. Foot, (1892) 17
Cox C. 0. 509 followed. In that case it was held that a servant, employed by his master oo
sell any article, who adulterates it, thereby renders his mauster linble although there is no
connivance of the waster ; and non-connivance of the master is no defence, thongh the entire
absence of connivance on his part might in the discretion of the Magistrave be n ground for
mitigntion of the penalty. (Sew Kuiran v. Corporation of Caleutta, I. L. R. (1912) 39 Onl. 682;
16 0. W. N. 4650 '

Bengnl Act, 251 O, provides that if the person consent, it may be destroyed ut once
without recourse to a Magistrate. "

Notification under Adulteration Aet.—*In the circumstances stated, His Excellency
the Governor in Council is plensed to- direct thnt sections 2, 3 and 4 of the Bombay
Prevention of Adulteration Aect, 1899, and sub-section (2) of section 142 of the Bombay
Dirtrict Municipal Aet, 1901, shall come into force within the Municipal Districts of Karachi
and Hydernbad with effect frow the 15th Angust 1901, and that the provisions of the swid
Acts shall, for the time being, not be applicuble in the said Munigipal Districts to any food
other than ghi,” (G. R. 8842 of 5th July 1901, Gen. Dep.)

’ 5 : :
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uob whnt it was represented to, be, or that such vessel or ntensil
“ nt the chnvge of bhe person in
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854 (Onar, TXiFulse weights and medsures—Sec. 143-144)

1 \ 15, Bom. City Act. =
S acting in good faith.—“ Where a pe is scoused of selling adul-
terated articles of food on the evidence of a Chemical Aualyser, and nlleges in defence that
_itis a mixture recognized in the murket, he ought to be allowed to prove his allegation,
8o where an oil-seller was prosecuted for selling mustard oil mixed with other kinds of
_oil, and he succeeded in proving that what s known ug mustared-oil in the market, was
ordinarily prepared in the same manner as the specimen analysed, the cage was held to
he protected under the 1st proviso to sec 364. of the Calcattn Municipal Consolidated Act
1l of 1888. (Baishtab v. Upendra. 3. C. W. N. 66). / See note 8 supra. }

) 11 énbw’eotion.(S).—Thi;; is taken from sec. 417 C. of the Bom. City Act.

Persons act

~ 143. The president, vice-president, or any councillor, or
" Fale weights ana officer authorised by the municipality in this
LPISRANES v behalf, may at all reasonable times enter into
any place used for the sale of articles used for human food, and
inspect the weights and measures in use, and if ‘the person in
charge be found in possession of any false or defective weights
or measures, or of weights and measures by the use of which the
public may be defrauded, he shall be punished with fine which
may extend to two hundred and fifty rupees.

: Inspection of weights and measures.- -I'his section was not in the old Act.
See Bom. City Act, secs. 418—420 and 461 (0).

By sec. 48 (e) municipalities may make by-Taws for the inspection of weights and
wmeasures under this section. Seo note page 140,

1 See Chapter XIII of the Indian Penal Code which treats of offences relating to weights
and ‘measnres.
(8)— Prevention of dangerous diseases.

- 144. (1) The Governor in Council in the case of City

1 Powers which may o« Municipalities and the Commissioner in other
any time be conferred.  cages, may at any time confer by notification
on any municipality designated therein, all or any of the powers
specified in sub-section (2), and such municipality shall, subject to
all such limitations, restrictions and conditions, if any, as the
Governor in Council or the Commissioner as the case may be in
the same or in any subsequent notification may prescribe in such
behalf, exercise within the municipal district every power so con-
ferred on them, for such period as may be specified in this behalf
_in any such notification, or if no period is so specified, then until
“such power is withdrawn. L

i (é‘) The powers, all or a;ly of which may be conferred under
the preceding sub-section, are :—

#(@) power by orders, which may be either of special or
general application, to direct that every medical practitioner,
who knows or may have reason to believe that any person whom
he has visited in his professional capacity in any dwelling not
being a hospital, or that every manager of any factory or edu-

- cational institution, or every head of a household, who knows

e A
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- : ,
~ or has reason to believe that any person who resides in any
‘dwelling under the management or eontrol of any such manager
~or head of a household, is suffering from any illness which may
reasonably be supposed to be a dangerous disease, shall give
information of the same with the least practicable delay to such
person as may be designated by the municipality in that behalf ;

%b) power to direct or anthorise the insvection, without
notice, or with such notice as to the person directed or
authorised to inspect, appears reasonable, any place in which
any dangerous disease is reported or suspected to exist, and the
taking of measures to prevent the spread of the disease beyond
such place ; ey

*(e) power to prohibit the removal of water for the purpose
of. drinking from any well, tank or other place, which may
appear to the municipality, on the advice of a medical officer,
likely to engender or cause the spread of any dangerous disease;

®(d) power to direct or cause the removal, on a certificate
signed by any duly qualified medical practitioner authorised by
the municipality in this behalf, of any person who.is without
proper lodging or accommodation, or who is lodged in a room
or set of apartments occupied by more than one family, and -
who is suffering from a dangerous disease, to any hospital or
place at which persons suffering from the said disease are
received for medical treatment ; h

%(e) power to require by written notice the owner or occu-
pier of any building, or part of a building, or a person owning
or in charge of any article therein, to cleanse or disinfect
such building or part thereof or article, either at his own
expense, or in case of poverty, or for other cause which the
" municipality in the circumstances of the case consider reason-
able, at the expense of the municipality ;

(f) power to provide the means, and to prescribe places,
for disinfecting or washing bedding or other articles which
have been exposed to infection from any dangerous disease,
and to direct the degtruction thereof ;

$(g) power—

(1) to provide and maintain suitable conveyances for the
free carriage of persons suffering from any dangerous
: disease, and ‘

(i) when such provision is made, to prohibit the con-
~ veyance of such persons in all or any public conveyances, and
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w

,;,7 (i %*dmuﬁ bhatauy ogmveyances that may at any time
ba used for ooxmaymg any such porsun sbull be 1mmadmtely
dmufeated.

'(h) power to prohibit-—

(i) any person suffering from any dangerous disease from
walfuﬂy exposing himself, without proper precaut;mns against
spreading the said disease, in any street or in any school or
etory, or in any inn, dharmshala, theatre, market or other
phes of public resort: or

'

(i) any person in charge of any person so suﬁermg from
80 exposing such sufferer;

”(t) power to prohibit any person from removing to -an-
other place, or transferring to another person, except for .the
urpose of disinfection, any article which the person prohibited
ows, or has reason to believe, has been exposed to infection
of any kind whatsoever from any dangerous disease ;

“1(7) power to prohibit the letting of or the providing of
accommodation in any hotel, inn, dharmshalla, or serai, in
which a person has, or in which there is reason to believe that
a person has, been suffering from a dangerous disease, unless
and until the person desiring so to let or provide accommo-
dation shall have had the building, or part thereof, and any
article therein likely to retain infection, disinfected to the satis-
faction of the municipality or of such officer as the munici-
pah.t;y appoint in this behalf ;

u’(k) power, with the previous permission in each case of a
Magistrate exercising not less than second class powers, to
~destroy any insanitary huts or sheds in which there is reason to
believe that persons have been suffering from dangerous disease.

- ¥(3) The municipality may, in their discretion, give com-
pensation to any person who sustains substantial loss by the
destruction of any property under this section, but, except as

allowed by the municipality, no claim for compensation shall lie
for «ny loss or damage caused by any exercise of the powers

specified therein.

(4) Any person who in a municipal district disobeys any
Pennlties for disohe. Order which is for the time being in force
dience toanorderpassed  therein, and which has been passed by the
: 'p';:"l‘:”‘" of sach  municipality in exercise of any power conferred
' on such mumclpuht.y under this section, or

obstmots any officer of the mumo;pahty or other paruon wctmg
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under t,l:ua authority *at' the munic hty in carryfng out, executive-
ly any such order, shall be pnmsl]}:?i with fine whmh may extend
to two hundred rupees. N

1 Origm of dboblon,Tha whols of thix Seotion Th-new . e H nlé Aot of 1878,
see. T3, n municipality might, with the sanction of the Govemmsut., tnko mensnres to prevent,
&c., an ont-breuk of any epidemio diseasr, This section is much more explicit and enlarged
a8 i,o wlmt powers the municipality mny now exercise in the circumstances.

Tlns powers of municipalities under the old Act to cope with epidemic diﬂn(u, such ns
cholern and plague, were fonnd quite inndequnte ; and the Bombay High Conrt having decidad
that the old sec. 73 did not authorise n mummmhty to “imypose nny limitation on s public
right of citizens in their “ relations of daily life,” it becime necessary to extend the provisions
of the Act as hins now been done, under caveful limitation. It will be noted that il the
powers are not necessarily conferred on a mumcapallry, but only those which from time to
time are considered necessary, and for such time only s they are required.

By-laws may be framed ander sec. 48 (l) (h) for enforcing the snpply of information
as to any cases of dmlgnrous disease, and enrrying ont the provisions of this section. See
note 17, page 142, See Indian Penal Code, sections 260—271.

_ The provisions of snb.sec. (1) corvespond with sec, 142, Punjab Act.
Governor in Conncit.—In-Sind means the Commissioner in Sind. (Sec. 3 (8) note.)

Commissioners of Divisions were anthovised to exercise the power confarra(i: on the
Governor in Council under this section of the old Act. (G. R.720 of 8 Murch 1887, Fin.
Dep., 1803, of 7 Muy 1887, Gen. Dep.)

The words “in the case of City Municipalities and the Commissioner in other cases”
and “or the Commissioner, as the cnse may be " were inserted by Bom. Act 3 of 1015,

Notification.—This is duly wade if poblished in the anbuy Government Gasette,
(Gen. Clanses Act sec. 23.)

Policy of Government in regard to Plague meusures,—B8ee Government of India Ne.
79—95 of 17-1-1906 San, Plague republished G. R. 116-P of 22-1-1906, G. D., in Bom. Govt.
Gazette of,

2 Medical practitioner, manager &c. to give information.—This olauae i8
new.  Sec. 421 of the Bom. City Act pmvuies only for informuation being given by & “ medieal
practitioner who treats or becomes cognizant of the existence of any dangerous disease in any
private or public dwelling other than a public hospital.”

T'he provigions of this clause are very much stricter and wider. See also Panjub Act
sec, 139.

 Dangerous disease,” see definition, sec. 3 (16).

3 Inspecting place.—1This clause is taken from sec, 422 of the Bom. City Aet, secs,
38 and 39 Vie., chap. 55, sec. 137. Madras Act, sec. 231 (1), authorises entry ouly between
suurise snd sunset, alter 2 hours notice.

. “Taking measures to prevent spread of disease”—Caste feasts,—Held (under the old Aet)
that this did not empower a municipality to prohibit the holding of caste feasts. The words
1mp1y something actively to be done hy a munigipality rather than any limitation to be
imposed on the public right of the citizens in tlieir relations of daily life. (Emp. v. Harilal,
I. L. R. 14 Bom. i80: Bom. H. C. O. R. No. 42 of 30 July 1888 ) N. B.—'This muny, however,
now he done under sec. 145 (3) (¢). :

" 4 Prohibiting removal of water.—1hi# is taken from sec, 423 of the Bom. City
Act, and follows Pun]ab Act, seo. 141, Compure Madras Act, nec. 232-A. See note 4 p. 3]9;_
and see. 135.

May appear to the municipality.—See note 3 sec, 149, 1

* ¥
5 Removal of diseased person.—Thix is taken from sec. 424 of the Bom, Ui;y Act,
Jind gees 38 nd 30 Vie. Chap. 55, sec. 124 Also Madyas Acr, sec, 283, 'anjab Act, sec. IGO,
*contning alnum identicas provisions regarding cholern and small- -pox only. The an,bhw'lmh{on
is to be given hy n medical officer of rank nov infarior to rhat of wn Asulahmt.-ﬂd@am; and
it includus w person “living in a sarai or other pnblic hostel,” or * living in a room or ‘house
which he neitker owns nor pays rent for;” and the lodging ** in premises pied Iy members
of 2 or more 'famiii@i " is quulified by the omjgit:hm “muﬂ any of such u;mohm to hig
W"“““@s% iw premises.” - 44
" 1} '-. 1 ‘\ Y ' ¢ ¥
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dilf&. ‘i‘hh plsm ;u n'&nptea £rom sec. 4&5 ut fxe» Bom, Onty

Act, 1 whkh also xpmvidns for requiring, if necessary, such owner qimooq»ier “to veente

~the said huﬂding for such time ns shall be pmunbod in the snid ‘notice” Bee sec. 145 (3)
~ (u). Compare Madras Act, sec. 231 (8). :

Dilin’)ction of bedding, lc.&Thu clange is adopf.ed from sec. 427 Bom. City
Act, which also provides for the prohibition of articles being disinfected. or washed elsewhere
or washed at such places before being dmnfeeted It also provides for l.he option of

'oﬁa&'guw fees for disinfection. =4

Gompu'o Madras Act, sec. 232.
3 “"'4 The proposal to add after “exposed” the words “or are likely to have been exposod"‘
was nob p.dupted ;
Vi Destruction.—The Bom. City Act provides for destruction of “anucles likely to retain
‘infection.”

“In order to prevent the unnecessary destruction of property and the submission of
claims for compensation, the Government of India directed that the procedure prescribed
for adoption among Enropean troops, as given in the rules below should, with the addition
of the foot-note, in future be carefully observed.

%2 It should be impressed upon all Government officers that if destruction of pro-

‘perty is ordered as calculated to cause infection, and enquiry subsequently shows in any

particular case that such destruction was not absolutely necessary, but that purifidation
would have sufficed, the officer ordering such destruction must be held responsible for the
Joss occasioned thereby to the owuners of the property.” (G.R. 1772 of 17 May 1886,

Gen, Dep.)

R Puﬂﬁmhon of Bedding and (‘lothmg —“56. The straw of the barrack bedding used by
persons attacked prior to admission into hospital will be buarnt. The stuffing of mattresses

and pillows nsed by cholera patients in hospital will ‘be opened ont, exposed to the air, and
beaten, and when practicable, submitted to a dry heat of not less than 250° Farenheit for at
least an hour {in an oven or otherwise)* before being used again; the remainder of the
barrack and huspltul bedding. clot,]ung, &e., and such of the clnchmg worn by pamqntl on
their admission as is nof liable to injary t;hereby, shall be boiled, exposed to the air, beaten,
and afterwards washed with soap and water,

% Cots and punkah fringes which have been used by clolera patients, or in wards set
apart for them, should also be subjected to the aciion of boiling water when they are no
1onger required for such onses.

“B8uch articles of a soldier's kit as cannot be treated in the above manner, will be
removed to hospital, and there fumigated and exposed to the nivand sun for a week, beaten
and brushed.

“Burning only to be resorted to when purification cannot be at once carried ont.

“57. When circumstances are such that the above processes of purification cannot
be at once carried out, such articles as body linen, bedding, eots and punknh fringes, may
be burnt; but with proper arrangements the necessity for this destruction will rarely arise.”

8 Conveyances for diseased persons.—Clauses (i) and (ii) are taken from sec. ‘
429, and clanse (iii) from sec. 431 of the Bom. City Act. Also 38 and 39 Vic. ¢. 55 sec. 123.

 Sec. 428 provides that the diseased person should notify disease to driver of public con-
veyauce before entering it, and the driver may make special terms to compensate for loss and

expensel of disinfection, See Madras Act, secs, 233-A, 233-B.

Bec. 430 makes punishable both the person, who go diseased, allows himself to be
cm'rio‘a% a public conveyance as well as the owner or driver of the conveyance.

1‘ river of a pnblic conveyance in the City of* Bowbay, who drives in his conveyance a
ering from small-pox, offends agninst sec. 430 (3) of the Bom. City Act, (Emp. v.

- Myaji \1&15) 7 Bom. L. R. 460.)

9 osure of diseased person.—This is a re-mmctment. of clauses {a) and (b) of
sec, B8 of the Public Health (London) Aect, 1891, (54 and 55 Vie. 76.) Sec. 430 of Bom.
City Act prohibits a person so saffering from truvellmg or being cnrrled or aconmpumed on a
public conveyance. So does Madras Act, sec. 233-A.

1 kD Btmoul of diseased person,—This is adnpted from section 432, Bombny City
Acr., which is tuken from clause (¢) of the Pubho Health Acb, .1891 Compu'o Mudm Act,

! section 231-A,
‘ 'ommmmmummmmmufmﬁ?ﬁm boboM
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W I.-ttin of bnildjn oocnpud b dumod peuon —This is udapted frmn
section 433, Bonﬁn\y City Ack, ghu -h uudomnoulywlﬁr Madras Act, section 233-0.

12 Oompons&'hon when payable.—This ahonld be the mmgnml note. ‘See
“ Contents,” Yk

This clause and nub gection are adapted from séction 426 (2) and 427 (4), Bombn; City
Act. Madras Act, section 232 (2), makes compensation obligatory,
145. (1) In the event of the municipal district.or any part
e e R thereof being at any time threatened or visited
Duties of municipa-
Jiyon threatened or With an outbreak of any dangerous disease, the
actnal ontbreak of dwn- municipality shall take all such measures as they
erous disease. -
. deem necessary for the purpose of preventing,
meeting, mitigating or suppressing such ontbreak.

?(2) In such event as aforesaid the Governor in Council in
the case of City Municipalities and the Commissioner in other
cases, may, by special notification, declaring that such municipal
district is threatened or visited with an outbreak of & dangerous
disease, confer on the municipality all or any of the additional
powers specified in the following sub-section, and such muniei-
~pality shall, subject to such limitations, restrictions and conditions,
if any, as the Governor in Council or the Commissioner, as the
case may be in the same or in any subsequent notification may
prescribe, exercise every such power so conferred on them until
the same is withdrawn by means of a like notification.

%(3) The powers all or any of which may be conferred under
the preceding sub-section are—

(«) power to ovder, subject to the conditions,

(i) rhat the permission of a Magistrate exercising nob
less than second class powers shall be in each case first
obtained, and

(i1) that accommodation for all persons to whom the order
refers is available, or shall be provided, elsewhere,

the evacuation of an infected building used as a dwelling, or of

part thereof, or of any building so used adjacent to such
building, by the person or persons residing, whether habitually
or temporarily, therein ; .

(b) power to direct the examination by a medical officer of
persons, and if necessary, the disinfection of the clothmg,
bedding or other suspicious articles belonging to persons, either
arriving from places outside the municipal district, or residing
in any building adjacent to any infected building, and to direct
that any such person shall give his address and present himself
dtul for medical examination at such time and places as may

esenbeg,ﬁwr a pe: lOd ‘not exceeding ten days ;
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(e) mmwo pmhibw omha« mmﬂy ;or spomt order in
my mglwid d cage, hssémblage?n nﬂﬁ number of
- persons exceeding fifty, in a  place wh em pub or private,
or in any elrcumstances, or ffs* any purpose, if in the opinion,
recorded in writing, of the Civil Surgeon of the District or
other medical officer appointed by the Governor in Council on
this behalf, such assemblages in such place, in such circums-
tances or for such purpose, would be likely to become a means
of spreading the disease or of rendering it more virulent.

%(4) The municipality may, in their discretion, give compen-
sation to any person who sustains substantial loss by the destruc-
tion of any property under this section ; but except as allowed by
the municipality, no claim for compensation shall lie for any loss
or damage caused by any exercise of the powers specified therein.

{5 }f in any municipal district in which such declaration
under sub-section (2) as aforesaid is for the

Punl-ehuau
time being in force, any person—

(a) knowmcrly disobeys any order which for the tlme being
is in force in such district and which has been passed by
the municipality in exercise of any power conferred on them
under section 144 or under this section, or

(b) obstructs any officer of the municipality or other person
acting under the authority of the municipality in carrying
out executively any such order,

such person shall be punished with fine which may extend to
one thousand rupees.
1 Ongin of section.—The whole of this section is new, and it is meant speciully to be

used when there is danger of cholera, plagne or other dangerous disease breaking ount in
muunigcipal limits. The provisions are based principaliy on recent sanitary experience.

Similar powers have existed for years in Madras, vide Madrns Act, secs. 231 to 233.
See “ the Public Health Act, 1875” (38 and 88 Vie, Chap. 55, secs, 134 to 140) as to, preven-
tion of epidemic diseases.

See sec. 48 (1) (k) for by- laws for carrying out the provisious of this section.

2 Government to give munxczpu.hty additional powers.—This should be the
marginal note. See “ Contents.”

ernor-in-Council.—Thronghout the section means in Sind the Commissioner in

Sind. (Sec. 3 (3) note.)

The'words “ in the case of City Municipalities, and t.he Commissioner in other cases,”

- and “or the Commissioner as the case may be” were inserted by Bom. Act ITI of 1915.

Notification. —See end of note 1 sec, 144.

3 The additional powers.—This should be the marginal note. See * Contents.”

It should be observed that the provisions of these clauses (a) and (b) extend nlso to a
building adjacent to infécted buildings and to persons resident in snch adjaicent buildings.
‘Very frequently the evacuation of an entire row of tenements or block of buildings, where
disease

has'broken out in parts of them, is even more impormnt thun the evacuation of the
mfmd ‘tenements or rooms obomnlvu. ‘ :

b
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- During a severe outbreak of cholern for instunce, the sprend of the disense, it is
frequenrly found, is largely attributable to gatherings of persons, at the instance of would
‘be hospitable or religions minded individuals, to consnme gratix, in hot and in sanitary places,
large quantities of cheap and unwholesome food specially purchased for the occasion. The
law now empowers a municipality to prohibit this: } ] A

4 Compensation when payable. ~This should be the marginal note, See
“ Contents.”

1Withdrawal and modi- \ % 1 31
DR e and 146. (1) The Governor in Council may
orders. - at any time

(«) withdraw any power conferred under section 144 or
under section 14 ;

(b) cancel or modify any limitation, restriction or condition
prescribed in respect of any such power; or

(¢) cancel any order passed by a municipality in exercise of
any such power.

(2) Every order passed by a municipality in exercise of
any such power as aforesaid shall, on the: withdrawal of such
power, cease to be in force in the municipal district. *

1 This section was not in the old Act,

Governor-in-Council.—This in Sind means the Commissioner in Sind (sec. 3 (3).

147. If in any municipal district any infectious disease
Bias 3t Mantoips: DODOTGSE cattle, sheep or goats breaks out,
lity in respect of or 1f the introduction of any such disease
disease among cabtle, gppears to be likely, the ‘municipality shall
sheep or goats,
take all such measures as they deem necessary
for the purpose of preventing, meeting, mitigating or suppressing
the disease or the outbreak or introduction thereof.
Cattle diseases.—This is adapted from sec. 434 (1), Bom. City Act. See also
sec. 461 ( ).

It is obviously- desirnble to deal with such diseases which are calculated greatly to
spread disease amongst human beings and to cause widespread mischief, all which the
orgauisation of a municipality is specially qualified to deal with and suppress, in the
interests of the rate-payer generally, and #lso the rate-payer’s agricultural customers,

The proposal to include “ horses and camels” was not adopted.

See the Compilation of Standing Orders of Government in the Financial and Revenue
Departments, Part VII, page 819, for rules for the repression and prevention of contagious
animal diseases.

148. (1) Whenever the municipality consider the interior

\proceedings to abate ©Of & building is so overcrowded as to be, ov
the overcrowding of the  to be likely to become, dangerous or prejudi-
iuteriors of bulldings:  ¢ja] o the health of the inhabitants of that or
of any meighbouring building, the municipality may cause pro-
ceedings to be taken before a Magistrate of the First Class for.
the purpose of obtaining an order to prevent such overcrowding.

¥
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y a ;~med;ga., oﬁn’ar ,‘statmg '@ inion that
v B R S el overerow g"-ebmp’lamed of is likely to
cause dxsea.se or nsk of dnaeaae, and ‘after such further enqmry,
if any, as may appear to such Magistrate necessary, require the
Jowner of the building within a reasonable time, no Do being more
than six weeks or less than ten days, to abate the number of
lodgers, tenants or other inmates of the said building to such
extent #s he shall deem necessary to prescribe, or may pass such
ther order as he shall deem just and proper. . :

L (3) If the *owner of the said building shall have gublet the
same, the landlord of the lodgers, tenants or other actual inmates
_ of the same shall for the purposes of this section be deemed to
be tehe owner of the building.

(4) It shall be incumbent on any *owner, to whom a requisi-
tion is issued under sub-section (2), forthwith to give to so many
of the lodgers, tenants or other actual inmates of the said
building as may be necessary to fulfil the conditions prescribed
thereby, written notice to vacate the said building within the
period specified in such requisition, and any such lodgers, tenants
or inmates receiving such notice shall be bound to comply
therewith.

4(5) Any *owner who after the date specified in any requisi-
tion issued under sub-section (2) permits the overcrowding of any
building in contravention of such requisition, and any person who
omits to vacate any such building in accordance with notice given
to him under sub-section (4), shall be punished with fine which
may extend to ten rupees for each day subsequent to the date
specified in such requisition during which such overcrowding, or
such omission to vacate, continues. 'y

1 Origm of section.—The whole of this section is an elaboration of section 379 of the
Bombay City Act, nnd Madras Act, section 2326. Tt was suggested that provision be made in
this section rendering it obligatory on the municipality to take under consideration the
desirability of instituting these proceedings on a report being made by the (livil Surgeon
of the district or other officer anthorised by the Commissioner in this bebalf, drawing
attention to any case of ovemrowding, for some buckward municipalities might dislike
putting the clause into action, and in any case overcrowding wmight go on without its being
w& the muuicipality’s notice. The suggestion has, however, not been adopted,

 Th Bombuy City Act-says “so s to endanger the health of the inmates thereof.”

The Panjab Act, sec. 143 (1) (d) provides that a mumupnluy may by by-law “fix,
and from time to time vary, the number or persons who muy occapy a building or part of
a building which is let in lodgings or occupied by members of more than one fumily,nnd
provide—

(i) for the registration and inspection of such huildings; {
(ii) for promoting cleanliness and ventilation in such buildings ;

(iii) for the notices to be given and the precantious to be tuken in the uale oﬁ any
infectious disease breaking auo in such bnﬂdingn aud

" "
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(iv‘) genehl!y fm- Vbhe !irbper regulatwq of unch bmﬂngs I
i 7 e lub—uction (2} —The proposal that the medreul ‘officer shonld be of not lower
rank that an Assistant. Suygeon ” wag not adopted.

: '3 Owner of the bnil&xng.—Ltmdlord of lodgers, &'c -—See 1. L. R. 36 Bom. 81 noted
section 8 (8),

4 Penalty for neglect of Ia.gutrate s order,—Sub-section (5) is taken from
Madras Act, section 226 (2) with extensions and gives as marginal note the above heading.

Further fine.—See note 3, . 270.
149. (1) If the *Governor in Council is of opinion that risk
*Bpecial powers which  of disease has arisen or is likely to arise,
may be conferred by the . . . f 3
Governor in Council,in  €ither to any occupier in, or to any inhabitants
respect of overcrowded jp the neighbourhood of, any area by reason of

areas notified by the .
v any of the following defects, namely—

(a) the manner in which either buildings, or blocks of build-
ings, already existing or pmjecbed therein, are, or are likely to
become, crowded together ;

(b) the impracticability of cleansing any such bulldmgs
or blocks of buildings, already existing or projected or

(¢) the want of drainage or scavenging, or the difficulty; of
arranging therein for the drainage or scavenging of any such
buildings or blocks or area as aforesaid ; or

(d) the narrowness, closeness, bad arrangement or bad condi-
tion of the streets or buildings or groups of buildings ;

ho may by notifieation confer on the municipality, to which such
< area is subject, all or any of the powers specified in sub-section
(2), and may, if he deem necessary, at any time make rules pres-
cribing any limitations, restrictions, modifications, conditions or
regulations, subject to which the municipality shall exercise within
that area all powers so conferred, unless and until those powers
are withdrawn by a subsequent notification of the Governor in

Council.

%2) The powers all or a:ny of which may be conferred on a
municipality under sub-section (1) are as follows :— ‘

(@) power, when any building oy block already existing or
in course of erection, by reason of any defect specified in sub-
section (1) has given or is in the opinion of the municipality
likely to give rise to such visk as aforesaid, to require by a
*writben notice, to be fixed upon some conspicuous part of such

- building or block, and addressed as the municipality deem fit
either to the owners thereof, or to the owners of the land on
which such building or block is erected or is in course of
erection, that the persons so addressed shall, within a reasonable
time as shall be specxﬁed in the notice, either pull down or
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remove the said buil'd’ing- br block, or execute such works or
take such action in connection therewith as the municipality
deem necessary to prevent all such risk of disease;

(b) power by municipal or other agency, to pull down or
remove the said building or block, or to execute such works or
“take such action, if the persons addressed in the said notice
neglect so to do within the time specified therein ;

(¢) power, subject to aright of appeal to the Commissioner,
whose decision shall be conclusive, to prohibit by *written notice
addressed to the owner and occupier of any such site or space,
and by general notice published in the manner provided in sub-
section (3) of section 154, the erection of any building or of
any building exceeding such dimensions as may be specified,

(i) on the site of any building which has, in whole or in

part, in exercise of the power specified in clause (@), been
pulled down, or

%(ii) on any space not occupied by buildings, whether
such space is private property or not, and whether it is
enclosed or not,

if the municipality consider that in order to prevent such risk

as aforesaid, such site or space should not be build upen, and
either

(@) to acquire such site or space, or

(b) to prescribe such conditions, as may be deemed neces-
sary as to the use which the *owner or occupier may make
or permit to be made thereof :

Provided that in every case compensation;-the amount of
which shall, in case of dispute, be ascertained and determined
in the manner provided in section 160, shall be paid to any
person whose rights are affected by such prohibition,

(3) When in pursuance of any notice under sub-section (2),
any, building has been pulled down, the municipality shall, unless
it has been erected contrary to any provision of this Act or of
any hy-law in force thereunder, pay to such ‘owner or occupier
as may have sustained damage thereby reasonable compensation,
the amount of which shall, in case of dispute, bé ascertained or
determined in the manner provided in section 160.

*(4) In making any rule under. sub-section (1) the Governor
in Council may prescribe a fine not exceeding five handred rupees
for every breach, *and a further fine not exceeding twenty rupees

¥
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a day for every continuing breach, of any order made or
conditions imposed by the municipality in exercise of the powers
‘conferred upon them under this sectipn or in pursuance of such
rules. : \ : s

1 Origin of section,—The whole of this section is not in the old Act,

This marginal note shonld be, “Circumstances under which 'apseial powers may be
conferrad iii respect of overcrowded areas.” ;

The Madras Act, sec. 187, provides for removal of buildiugs in cnses of orémrowding,
See also Madrng Act I of 1884, secs, 323-324.

The powers of municipalities to interfere with buildings for sanitary purposes have
been more clearly defined, and provision hus been made for payment of compansation to any
person were rights are affected by such interference. As u maiter of procedure, n right of
nppeal to the Commissioner hns been substituted for the condition of the previous sanction of
the Commissioner. No provision has, however, been made for the cost of such improvements
being thrown on the owners of neighbonring vroperties who wonld be benefitted thereby.
Sec. 156, proviso (b), provides for improvement expenses being recovered in certain cases, but
does not include the works enrried ont under this section. The proposal was not adopted that
when an improvement geheme was formulated, provision shonld be made for a betterment
clanse to enable a municipality to recover, at any rate, a vortion of the expenditurs inenrred
from owners of houses benefitted by such scheme, in hecordance with by-laws to be framed.

Bee note gec. 3 (15) I. L. R. 38 Cal, 206.

For suggestions in regard to the improvement of congested and insanitary areas see
Gov. of India resolution printed with G. R. 6179 of 20 Sep, 1912 G. D.

2 Governor-in-Council—This in Sind means, throughout this section, the Commis-
sioner in Sind. (Sec. 3 (3) ).

3 Bub-sec. (2).—The marginal note shounld be, * The special powers to be so conferred.”

“ In the opinion of the Municipality."—The discretion thus vested if exercised properly
cannot be questioned. See note 6 sec, 131,

Secs. 245 and 246 of Bengal Act contain somewhat similar vrovisions as to blocks of
huts.

“ Held that where a municipality having proceeded in accordance with the sections
that decide that certain works are necessary, that conclugion in the absence of mala fides or
fraud «r counsiderations of that nature cannot be questioned in a Civil Coovt, Stockton and
Darlington Railway Co. v. Brown 1860 9 H. L. €. 246 and the judgment of Siv George Jessel
in Willinm v. Hull Railway and Deck Co., 1882 L. R,, 20 Ch D. 323 (329) referred to,

“ When the municipnlity in the said notice under sec. 246 also requnired plaintiff to
remove a pucea privy. Held that the action of the municipnlity was, so fur us the privy was
concerned, not ultra vires, innsmuch as the municipality had a right to require the privy to
be removed under sec. 224 and hnd actunlly served a notice on the ocenpier under that section,
Bacanse the municipality entitled their notice only nnder one section instead of two, does
not make the whole ultra vires.” (Duke v, Rameswar Matra, I, L. R. 26 Cal, 811,) 6 Ind. Cas.
431 noted sec. 175 is to be distinguished as noted.

4 Written notice.—If 1o rnles made nnder sub.section (4) for a penalty, non-com-
pliance will be punishable under sec, 155. (Vide note 3 p. 270.) But if rules made prescribe
a penalty that penalty alone can be enforced.

A party fuiling to comply with a notice under sec, 187 of the Madras Act (correspond-
ing to this section) renders himself only linble to the penalty provided in clanse 2 of that
section, and the muuvicipality is not eompetent to visit npon the person the pensliy provided
in sec. 264 (corresponuding to sec. 156 of the Act.) (Esoof Suit Suleb, petitioner (1907) Mad.
L. J. 560),

5 Owner-ocecupier.—See notes 4 and 5 sec. 63.
6 Prohibition of building even on private land.—See npte 1 sec. 96.
“If the municipulity consider,”—See note 3 supra.
7 Sub-section (8).—The marginal note should be, “ Compensation, when to ba paid.”
8 Sub-section (4).—The marginal note should be, “Fine may he prescribed for

bemaines ¥ahell nol gty ek
- 9 Farther fine.—See uote 3 page 270,
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| ‘ opinion that any place
" 10losiug of places for T8 ‘the disposal of the dead is in such
disposal of the dend. 5 gtate,as to be, or to be likely to become,
%injurious to health, they may submit their opinion with the reasons
therefor to the *Commissioner and the Commissioner thereupon,
after such further enquiry if any, as heshall deem fit to cause
to be made, may by notification direct that such place shall cease
to be so used from such ‘date as may be specified on that behalf

in‘;_ﬂiq,said notification.

150. (1) If the

o

3(2) A copy of the said notifieation, together with a transla-
tion thereof in the vernacular of the district, shall be published
in the local newspapers, if any, and shall be posted up at the
Municipal Office and in one or more conspicaous spots on or
near the place to which the same relates.

~ %3) Any person who buries or otherwise disposes of any
corpse in any such place, after the date specified in the said
notification for closure of the same, shall be punished with fine
which may extend to one hundred rupees.: _ i\ N

% of section.—This section”is new, and has been borrowed from sections 438
and 440 of the Bombay City Act.

Under the Panjab Act, section 101, the power of closing is vested solely in the muniei- .
pality, subject to appenl to the Deputy Commissioner or Commissioner, and it is provided
that if no other snitable place exists within a reasonable distunce, the municipality muss
provide one,

The Bengal Act, section 256, vests the power in the wmunicipality, snbject to the
condition that a suitable place for the purpose exists within a convenient distance and is
open and available.

The Madras Act, section 240, provides that the notice for closing may be issned “with
the previous sanction of the Governor in Conncil,” and that, in the case of the closing of a
public barial or burning ground, another convenient place has heen provided,

. Bee sections 48 (1) (¢) and 54 (1) (k) and notes thereto,

On the subject of the disposal of the dead, see Bom. City Act, secs, 435+~441 ; Bengnl
Act. secs. 254—260; Madras Act, secs. 234—242; and Panjab Act, secs, 101, 102 and 167,

Notification,—8ee end of note 1, sectioe 144,
If the Municipality be of opinion,—See note 3, #ec. 149,
ooy The Madras Act sec. 240 says “ If the Municipnl Council are satisfied,” they may Aot.

Munigipality having no evidence of the facts ncts ultra vires,—Sec. 79 of Madras Act TIT
of 1864 does nat anthorise a municipality to close a burning gronnd which has been used for
very many 7ears, merely because they think that the burning of dead bodies is offensive.
It allows thewm to interfere only when it shall appear to them, upon the evidence of competent
persons, that any borning ground is in such a state as to be danvevous to the health of
pergons living in the neighbourhood. The condition precedent to their taking action under
the law from which they derived their authority is wanting in this case. The Vice Chairman
had before him 1o evidence as to the state of this burning ground. The reports of the
medicnl officers say nothing s to the state of the hurning ground. Held that therefore the
muunicipality had acted in excess of its statntory powers and the order, thongh sanciioned by
Government, was witra vires, and should be eancelled. Held further that a Civil Court had
power to interfere in the circumsiance. (Tinkler v. Wandsworth Board of Works. (De G. & I.,
Vol. 2, p. 261) followed.) R

T that cuse it wia contended for defendanta thas the Boned were the proper jndges
of the state of a particular property upon which they found what they considered n nuisance
aund were the proper persons to prescribe the remedy, and further that public bodies, while

"



(Crar. IX.—0

mﬁng w!thm tlmr ltahtm; T8, by tha Courtl on the
‘ground that they are not eld that the Board had
exceeded their statutory po (Brsmdu&nw Chquer Roy v.
Ohammem Municipal Comm mwr Serampore, 1873, 19 W i %9) i

\

a Inju'iou to heaiﬂl ~—Compare Madras Act, sac. 240; Pun;;b Act, m '101; and
C. P. Act, sec. 58 ; which say ** dangerous to the health of persons living in the nclq*l_xbonr-
hood ” a.nd the Madras Act adds ¢ or that any such place is over-crowded with graves.” The
Bengal Act, sec. 266, says *‘ dangerous to the health oroffensive to the tax-pnyerl o!‘ to the
mhahitants of the neighbourhood.”

v 8 Commmlionor —This has been substituted for *“ Governor-in-Couneil in hoﬁplaoea
by Bow. Aet I1I of 1915.

4 Date of closing. —This, in most of the Municipal Acts, is a period of 2 mouthl. s

The municipal anthorities issning a certificate under sec. 881 of the Caleuttn Municipal
Act (Ben, 11 of 1888, prohibiting the use of a burial ground, must definitely specify the point
of time from which the period fixei by them under that section is to run. (Lutfur Rahman
Naskur v. Municipal Ward Inspector, 1. L. R. 25, Cal. 492.) 7 :

5 Sub-section (2)._—Mm‘ginnl note should be “ Publication of notification.”
6 Sub-section (3).—Marginal note should be * Penalty,”

(9)— Nuisances from certain trades and occupations.
1

151. (1) °If it be shown to the satisfaction of the munici-
"Regulation of cerrain palit,y that any l)llilding or place ’used or
trades. intended by any person to be used, e

(a) for boiling or storing offal, blood, bones or rags ,
(h) for salting, curing, and storing fish ;
(e) for storing hides, horns or skins;
(d) for tanning; ‘ Bat .
(e) for the manufacture of leather or leather goods;
(f) for dyeing;
(g) for melting tallow or sulphur;
() for washing or drying wool or hair;
#(i) as a brick, pottery or lime kiln;
(j) for soap-making ;
(k) for oil-boiling; .
(1) as a manufactory of sago;
. (m) as 'a«distillery;

Ym) for storing hay, straw, fodder, wood, coal, or other
» combustible material ; .

(o) as a manufactory or place of business of a.ny other
kind, *from which offensive or unwholesomq smells arise, or
which Enay mxolve rlsk of ﬁre, AT .

Ve *
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368 (Cmr. Ix—wﬂfe’mw’ or dung‘bwma me—-—Sec. 151.)

is, or is h’kely by mas@n of mmh use and mf 1te snuahon to
become, a "nuisance to the neighbourhood, or is so used or is so
situated as to be likely to be angerous to life, health or property,
the mumcxpahty may by ®written notice reqmre the ‘owner or
occupier-—

! 1°4) at once to discontinue the use of or at onee to desist
from carrying out; or allowing to be carried out, the inten-
tion 80 to use, "such place, or

(i) to use it in such manner, or after such strpcbural
alterﬂ.tlons, as the municipality in such notice prescrlbeb, 80
that it may not become, or may be no longer, a "nuisance or
da.ngerous. :

m(2) Whoever, after notice has been given under sub sec-
Linbility to penslty tion ( ]) uses any place or permms it to be
alfer HOMeN. - used in such a manner as to be a “nuisance to
the neighbourhood or dangerous to life, health, or property, shall
be punished with fine which may extend to two hundred rupees,
and ®with further fine which may extend to forty rupees for
every day on which such use or permission of use is continued
after the date of the first conviction.

%(3) Upon a conviction being obtained under this section the
Magistrate shall, on the application of the municipality, but not
otherwise, order such place to be closed, and thereupon appomnt
persons, or take other steps to prevent such place being used for
any purpose mentioned in sub-section (1).

‘5(4) Whoever uses without a license, or during fhe suspension
or after the withdrawal of a license, any place
Penalfy for unlicensed
places in districr in 10T any purpose mentioned in sub-section (1)
which by-lawsundersec. i any municipal distriet in whiclr'’by-laws are .
48 (b) (iii) are in force. e i 2 : o
or the time being in force prescribing the
conditions on or subject to which, the circumstances in which,
and the areas or localities in respect of which, licenses for such
use may be granted, refused, suspended or withdrawn, shall be
Punis\:qd with fine which may extend to.fifty rupees and with
further fine which may extend to ten rupees for every day on
which such use is continued atter the date of first conviction.

1 Offensive or dangerous practises.—Sub-secs. (1) and (2) ave re-enacted in a
. somewhat different from form sec. 69 of the old Act of 1873, as amended with some additional
provisions.
The Bombay City Act, sec. 390, provides that no factory, workshop or work place in

which steam, water or other mechanicnl power is intended to be employed, shall be newly
establighed without the written permmmon of the Commissioner, and this may be refused if
the hctory &e., in the proposed vosition is objectionable by reason of denmby of the popula-
tion in the uenghbourhood or will be a nuisance to bhe inhabitants.

" Sec. 392 pggvndu for the sanitary regulations of such factories. '
B



369

ﬂi@r sec. 394, prowdas tlw,t no
més:hijhhont ~or otherw!

thqpnrymc'm-iﬂed%mhedule M. which is.
He N ':(ll mmginﬂhla (2) Mannfacturing bnoktorhler,

(8) Pwhr.q, pressing, cleansing, preparing or manufw(mring,
ever, any of the following articles, viz :—

Clothes in indigo or other colours, Pape: Pottery, Silk.

(4) Storing, packing, cleansing, preparing or manufacturing, by any pl'oousw
any of the following q;,rnoles, iz —
Blood, Bones, Candles, Cntﬁzut, Chemical preparations, China gra.ss, Cocommtﬂbre, 4
Cotton* and Cotton refuse or Seed, Darawer, Dynamite, Fat, Fins, Fish, Fireworks,
Flax, Falminate of mercuary, Gna, Gnn-cntt(m, Gunpowden or bb\uting owder,
Hemp, Hides, Horns, Hoofs, Hair, Jute, Kerosine oil, Lime, Matches for lighting,
Manure, Meat, Nitro- g‘lvcenne Oil, 0|l clofh Offal, Petmlemn oil, Parafine oll,\amu,
Rosin, Rungonn or Burmah oil, Soab Sulphur, Saltpetu», Spirits, Skms, T'nlkﬁv Tar
or pitch, Tow, I'nrpentine, Wool Ly

(b) any purpose which is, in the opinion of the Commissioner, dangerous to life, health -
or property, or likely to cr eute n nuisance ; 7

. (¢) keeping horses, cattle or other fonr-footed amma]s for sale or hire, or for %the‘ «‘
produce thereof ; ;

(d) storing for other than domestic use or gelling timber, firewood, chmcos,f,(eoal coke,.
ashes, hay, grass, straw or any other combustible thing. p

. This sec. (894) does not apply to milis for spinning or weaving cotton, wool, allkm‘ 1{1(’@
See the Panjab Act, secs. 135-136 ; the C. P. Act, secs. 82-83.

Madras Act, sec. 188, provides for the licensing of premises for celtmu pnrpoueu, among
which are enumelated “for depositing or washing clothes; for boiling paddy; eamphor or
* oil 3 for storing or otherwise dealing with manure ; for mnkmg fish oil ; as an oil-mill, or oil-
press ; ov manufactaring of artificial mannre ; as a livery-stable, vetaunn.ny mﬁrmmv cart-
stand or cattle-shed, or as horse-lines ; as a vuhho halting place ; for keeping togethet 20 or
more sheep or goats or 10 or more pigs or head of cattle; for the preparation of fiour or
articles mmle for four ; ;e a manufactory of ice or cerated waters; or for the sale or storage of
milk or dairy produce.”

The corresponding sec. of the Bengal Act, sec. 261, adds “ any place used for skmmug
or disembowelling animals, or as a lodging house or serai, or as a shop for the sale of meat.”

. It was suggested that “ for boiling sugar ” be ndded to this list as the furnaces of
¢ Halwais,” worked as they nsually are in smnll shops bailt of combustible material and large
fires, in densely crowded streets, are a perpetual nuisance to all houses in their vicinity, but
the proposal was not adopted, perhiaps because such places are an absolute necessity’ in every
large town and village. Such a place could, however, come under the last part of clanse (o),
and could be brought under more control by the exercise of the pruvmon as to structural
alteration in this section, sub-clause (ii).

Inspection of these places is to be regnlated by by-laws, sec. 48 (1) (b). See also Bom,
City Act, sec. 396. .

.Chapter X of the Criminal Procedure Code provides for action lnemg taken by the

_ Distriot Mugistrate, &c., if he considers that any trade or ocoupation, or the keeving of any

goods on merchandise, by reason of its being injurious to the health orephysical comfort of the

‘community, should be snppressed or removed or prohibited. Also if the coustruction of any
building or the disposal of any substunce is likely te occasion conflagration or explosion. -

i Offensive trades.—1If these trades are carried on 80'as to cause a public nuisance, they
are of course liuble to be stopped hy injnnction or indictment, wherever they may be
sitnated and however old thiey may be: and the license of the local umhm-ity would be no
answer to. such a complaiut. Y&

In éases of trades caried on long enough to have gained a presumptive nght to cause,

, “privabte nmmm-as, individuals nggrieved can still maintain an action, if they can show that
- the oviginnl nmnnce has become aggrnvated, (R. v. Walts, 1829, Mov. and M. 281).

BT Marginal nota-—-l'f, was pointed out in Council that this shonld be D ¥iimive v

dangerous practices”’ as the section refers 1o practices Shat ave not trades. It was, however.
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on 7; (2) of the lewaya Act thie Governor Geneml»m Co noil n.ml nqb f.he :
nmissioner has the control of the Railwny Administration in the exercise of its
vg«-noﬁlon 1. (Municipal Commissioner of Bomboy v. G, 1. P. leway Uompcmy
mm (1909) 11 Bom, L. R. 1181, 1909, 4 Ind. Cus. 2813 g '

8;0 note 11, m_fra :

be uhown to the sstufaotxon of the mnmcxpa.ht ~—That is, if the

has on evidence or enquiry satisfied itself, then the Court will not enqnire

dence or enquiry is sufficient or not to mulsfy the Court—it is enough that the
make enquiry and did have before it some matevial for satisfaction. If it

) ry at all or there was no materinl whatever, then it acts ultra vires and the Court
v Jﬁu\nr to interfere. See note 6, infra, note 3 sec. 149 and note 1 sec. 150.

-

nee,r ‘or intended by auy person to be used,” was not in the old Act, and
,wimmhty to prevent m person going to nnnecessary expenses to commence
h trade before it can be stopped. &

: md kept on his mill premises, used Tor grinding corn, aboub 115 gallens of
s hhﬁm oil for the machines ; a supply sufficient for 10 to 15 days nse. He was prosecuted
: W’ﬂm premises forntormg 0il” without a licénse. Held confirming his acquittal,
: Mwmm ‘of section 394 of the Bombay City Act requires that the pwmxsen, in
;QQML the operation uf the section, shonld be nsed for the purpose of mnng
P “for the purpose” indicates that it must be the intention of those using the
¢ miﬁ to tbom, that stul'lng' wmust be the object aimed at;—the final cause for which the
m-a arve used. There is nothing in the exemption which sub-section 3 deelares in
r of the mills specified, to imply that sub-section 1 was intended, in the pase of
' not so exempted, to include any use to which they micht be pat which was
incidental or subsidiary to the paramount pnrpose to which the premises are
evoted.  Where articles are kept on the premises, not because of .a purpose of storing
Mvm meraly becanse they have not been consumed as ripidly as antic ipated or for
ot ﬂﬂar reason, it cannob rensonably be said that the premises arve used on purpose
fur stoving, The porpose or intention is the test. No doubt the relutive quantity of
thaiﬂ.lcle keut, in proportion to the exigences of the consumption, wust in each case be
& Jimportant evideiice as to the purpose or intention. But such an intention is negatived if
* the quanticy retuined is only reasonabiy sufficient for the varying exigeneies of consumption,
(Enpm v. Wallace Flour Mill Co., I. L. R. (1904) 29 Bow, 193, (1904) 6 Bom. L. R. 735.)

- 8-a. As a brick &c. kiln.—Accused wade and burnt bricks for his own nse without
,' a license. In support of the conviction, it was contended that no one was permitted to make
, whether for his own use or for sale withont first taking out a license, Held, sec. 77 of
Act III (B. C.) of 1864 refers to the burning of bricks for trading purposes, and ot to cases
whem bricks are made for the par icular use of the person burning hhem ;3 such person need.
- mot. take ‘out a license, for that purpose.” (Srivam Chunder  Chavrman, . Howrah
'MmﬂOWRCrRGS) ! \

hay * * ¥ or other combustible material.—Madras Act, sec,
'). which uses very similar words, provides tbat “no license shull be required

o of timber, firewood, hay &e., &c., or milk or diary vroducs, for private use,
Wiquantities and under such restrictions for safety as the Chairman may direct.”
‘| . The Bom., Gi‘{ Avt, sec. 304 (1), suys “storing for other than dowmestic use, or s”nllmg

timber, firwood, &e., e Bengal Act, sec. 261, says ‘“as a yurd or depot for tudo m h.ly,
" straw, &c.; w'd-ovamjsb Act, weo. 185

3 “'Gmmé“u.w 45
;hngar«mlly iﬁﬂnmmﬂm mﬁwﬁl,




‘ A

R ‘fﬂ‘ﬁ'o Bom. City Act, gec. 894, nims at punishing peopie, ‘witho
contrary to its terms, n<e premises in a way likely to endanger life, henlth &e.
nuisance. Where a baker having a bake-house in his dwelling, stores so 1
in excess of his domestic reqnirements as may lead to xuch danger or mujss
punished, as the intention of the Inw nhous licenses is to bring trades, fnctories,
the eye of the Commissioner in ovder thut he may piotect the public.” «The Bombay Munici-
pality v. Proprietor Prince Albert Victor Bakery. Bom. H. C. C, Ruling No. 51 q* 1 ‘ :
note 38, . b 4 £

5 ‘ Manufactory or place of business of any other kind, &c.—This clause
is taken from the Central Proviuces Act, sec. 82, which does not however include the risk of
fire, except in reference to explosives und inflammable oil, &e. So also the Panjab Act, sec,
185, and Bengal Act, sec. 261, et ’ o

The wording of the old Act was “ manufactory of sago, distillery, or other mnnuf;);ctm'y‘
or place of storing hides, fish, horns, skins, and from which either offensive or unwholesome
smells arise.” : : '

The words *‘ or place of business of any other kind ” were ndded to meet. the objection
raised in G. R. 4776 of 29 Dec. 1883 G D. that the trades marginally noted ave not amongst
those specified in the seetion. A manufactory would include generally any building or place

which is habitunlly nsed for the vreparation from raw materials of

L Y i f 4
2. g;'i,'.‘,‘.;}‘;‘}f;’;‘-“g{:gg:_ any article of commerce. But although the word * manufactory’
3. Shops of dealersinchil-  menns literally any place where uny goods are manuhczm-éd,. ity

l“f' o S R AT applieation is usunlly limited to places of considerable size, fac-
5. Copper, brass and iron  tories’ as they are otherwise called, where the making of goods is
smiths’ places of business. the principal purpose for which the premises are occapied, the sale
ue‘bzheli"'l”glt“t‘°“1‘l‘§l°“8 thereof, if carried on upon the same premiaes at all, heing n secon-
i A dreiegg dary purpose df their occnpation.  Ordinary shops in a bazir of
which the principal object is the sule of goods are not “mannfactovies’ within the meaning of
the section aven though the gouds sold there, or come of them, nve made on the premises.”

¥ The word * munufactory * applies only to places exclusively used for the makings, i. e,
prodnction from »aw materinl, of new commodities, and not to plices used for the sule of
things made up on the same premises.

6 “From which offensive or unwholesome smells arige.”— Sub:cliuces ()
to (m) specify tradesiail of which are clearly what would be generally recognised ns olijees
tionable, and such that an offensive smell would certainly issue from the place where they are
cnrried on. - Sub-clause (o) first part, the maunfactory must be snch that offensive or un-
wholesome smells arvise froi it as the natural vesnlt of working the factory in the ordinmy
way. And there must be something more than an objectionable smell inside the factory ;
an offensive or nnwholesome smell must issue from the premises so that there is at least a
possibility of it cansing a nuisance to the neighbourhood. Tf the offensiveness arises only
from an improper use of the premises, then the smell must be actnally dangerous to life,
health or property before the municipality have a right to prohibit a further use of the
premises as snch manufactory. ok bt

¢/ 1f the mnnufactory be one within thg terms of the section, then the question whether or
not the place ix » nuisance or is dangerous to health &o., is one for the municipality to decide.
But they must be really satisfied; they must have material before them which might, at least
conceivably, satisfy a 1ensonable mau ; they must not merely say they are satisfied. F

Where therefore there was nothing before the municipality to show that the flonr-mill
worked by a camel came within the terms of the seetion, the notice of prohibition was held
to be ultra vires, and an injunction was granted against the wunicipality. (Pahalajrai v.
Karachi Municipality, (1911) 5 8ind L. R. 11;1910, 9 Ind. Cas, 886,) See 8 8. L. R. 238
note 12, i

7 Il;iilnéé.—ied definition sec, 3 (15). +
- A Written notice.—See note 9 sec. 113.

b7z 9 hwnor or occupier.—See notes 4 and 5 gec, 63 and note 1 sec, 129,
10 Discontinue or desist.—The words “or at once to desist * * * =0 to use”
were not in the old Act. ! ) B
i \ ‘to the Deputy Com.

The C. P. Act, sec. 91, gives the right of appeal against sich order
er or Qommissioner, | LT
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e viq &noﬁ&i “the ulm%ohmm of a trade does not entitle the propnetors
to eontinne tﬁm" ‘imm after it has become a preblic nuisance to the neighbonrhood.

| “No M‘hunnghtto corrupt the air of a pnrtmular loeality by the exerexm of a
noxmus trade, simply because at the comuiencement of the nuisance, 1io person was in a.
pomtion ‘to be injured by it ; and no presoriptive right can be acquired to maintain, and no
length ‘of nnjoymant can lnzahne a publie nuisance involving netual danger to the health of
the community. (Municipal Commissioner, Calcutta v. Huhummud Ah, I‘G, W R., Cr. R, 6;
7B.n L/R. 499,  Rey. v. Cross, 3 Camp, 227) s

In that cue, is was therefore held, that where it was proved that the tracde as carried
‘on in the slaughrer-house in question wns most injurions to the Ineulth and comfort of the
oommuuitr it wus no answer whatever to sny that the bhusiness was ove which, if proper

arran. had bheen taken by the defendants, might have been earried on without danger
to the pn .ﬂmt though the muanie 1pahty might have regnired defendnufs to remedy the
lefeow cansed the nuisance by paving, draining, &o., it wus quite within their discretion

to order discontinuance instend ; nor was it any defence that there existed other nuisances
in the neighbourhood and which had not been stopped.

é ‘But in a neighibourhood where thers were already established other trades, &o., emitting
extremely offensive or insalubrious smells, which smells were not perceptibly inerensed by the
alleged nuisance in questions, it has been held that a long acquiescence by the meighbourhgod
will prevent an indictmient for a puablie nunisance of that purticnlar nuisance ; Rey. v. Nev
Peapc, 91; Reg. v. Wates, Moo and M, 281. Bub the mere faet that there are other nuisances
in tha nelghbonrhood will not he a defence; Reg. V. Neville Supra, and see Welch v. Homby,
7 ]nlt, 197 ; 4 Bing N. C. 183, ~

11 *“Such place.”—To be consistent with the terms nsed in the first part of this
section, the phrane here should be *“any such bnilding or place,” but the word ‘ placa’ would
include a building. See note 3, section 139, Ses next note.

‘The word ‘place’ has apparently been vut here to meet the objection raised in the
following cnse in respect of the word ‘premises’ used in the Bombay City Act: $

Accused was charged with using a place for storage or sale of cotton withont a license
.contrary to sec. 394 of the Bombay City Act., The Mugistrate discharged aceused, Lholding
that no license was necessary ns the ground in question was open ground and not premises
referred 1o in the suid section. Held, setting nside the nrdur, that having regard to the natare
of some of the articles dealt with in the section and in Schedule M, to the Act, it was
impossible fo restrict the meaning of the word “premises” in that section to buildings; it
must also include open ground. (Muwnicipality Bombay v. Dharmsi Jetha, Bom. H, C. C. R
No. 10 of 1901. Master v. Dharamsi Jetha, 3 Bom. L. R. 436.) y

12 Sub-section (2).—This xub-section ix an amplification of the last clanse of the old
gection 69, and is a reproduction of section 121 of the Central Provinces Act, and follows
‘Panjab Act, section 136 (2). o2

Whoever, after notice, uses in xuch a manner,—See note 2, supra, Though a Civil Court

cannob question the discretion of the municipality to issue the notice so long ns it has on

* gome materinl satisfied itself, yet when action is taken under this sub-gection to enforce the

penalty, the Magistrate must satisfy himself that after issue of the notice, the place has
actually been used in the manner stated,

xugutmtc must be sntmﬁed as to the using.—Mere non-compliance with a wnotice
dnly l*ued by the muuicipality is not punighable under thig sub-section. The Mnglsmute
mm be | satisfied by suitable evidence that the acensed has been gailty of cansing
nmunoa fter receipt of notice duly issned by the municipality. The fuct that a notice
caunot issne under sub-section (1) unless the mnnicipality are satisfied a8 to the nuisance,
&e., cannot affect the construction of sub-gection (2). If the opinion of the mumclpahty
-was intended to be couclusive the Legislature wonld have used some such words as “in con-
travention of the terms of such notice.” 1. L. R. 34 Bom. 846, noted section 131 distinguished
as mndsr tha Bombay Ciry Act section 8377 the words arve If it shall appenr to the Commis-
wioner” and not “ro the Magistrate,” 9 Bom. L. R. 156 (noted p. 282) deals with section 96
(5) under which mere disobedience (0 long ng such orders are not ultra vii ©8) is pnuuhsble.
 (Lunindaram v. Karachi Municipality, (1914) 8 8. L. TR %88) B B

4

o % Whaever uses any wlace"—The words “um any premuu” in leaticm 77 of the
Bongul Act means using u.ud ‘employing the y as a place for the *ourryiug on of the

offeusive mdmﬁ Mucﬁon. 16 W, E. 4. note 6, mm 189.) e 1
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- "‘!’W Temp Mt’m mqﬁm&—&n “offance uadez m«mrm (u ot’ Mm Act is
committed w::z A person kuv;m wore than 10 head of cam; a place, thongh
not for pnrpoau ‘of trnde Tt is nocnnmy‘&huwevm- that. there Rer of the
_ place for keeping mora than 10 head of cattle ; and n mere gempo “nser for. such

will not constitute the uﬂ’auae, ns when the nau»l number kept was less than 10 ;dmnuh
such nnmber was axoeeded on a parsicalar occasion. (Emperor v anandf; Iﬁntm, L L. R.

(1906) 30 Mud. 220.).

“ Who linble for such use’’—A owned certain premises which he leased ton
used them for keeping horses for sale or hire without a license, :

Helci that A, having/tr nnsﬁlrl ed the use and oceupation of the property to th« ﬁlin'ilt,
was not liable muler sec. 394 (c) (vide note 1, supra) of the Bombay City Act, for auy use to
which the tenant might turn it.”” (Bom. H. C. Cr. Ruling No. 22 of Deec. 1902, Imp‘ v. Hlua
Muhammad Shiraz.)

Whoever uses any plnce or permits it to be used.—A leased his premises to B for n berm
of 8 years, and nfter the tevmination of the lease, B hold over as a monthly tenant. A was
convicted under sec, 394 (1) Bombay City Act for using the premises for the purposes of
keeping horses for sale or hire withont a license, Held rever: sing the convietion, that the nse
and oecupation of the premises being clenrly with B the tenant, and in the absenc& of any
covennnt to the contrary A had ns power to enter on the property or to allow or disallow any
use to which B might think proper to turn it, A was wrongly convicted, The breach was hy
B. Itis immaterial that A wag aware of the use to which B ‘wonld put the premises, This
is different from the cnge of wherve an owner ullpws enrtmen to stable their carts and bullq’ﬂu
on the land and receive not rent for the premises but a fee of Re. 1 for each cart and pnie of
bulloeks. In such a case the owner uses the pvennRPR and does what the tenant in the sbove
case did. (Emperor v. Mirza Muhamed Shiraji, (1902) 4 Bom. L. R. 943.)

13 Contmnmg offence.—See note 3, sec. 94. A Magmhare convicted accused of
uging a place in a tannery, and also ordered that if the accused continued o 8o use it froim
the day following the conviction, he should pay 8 annas a day till the continnance ceaged to
exist. Held that an order could not under sec. 74 (2) of the Bom. Act VI of 1873 be made
in respect of a possible future continuance of an offence for which an aceused person has been
punighed. In respect of any such continuance, a fresh prosecution wounld be neeesamy
(Queen Imp. v. Binerji. B. H. C. Orim. R. 55 of 1888)

Where a by-lnw provides for the taking out of « permit as a milkman for the 3 year,
failave to do 8o might make him linb'e to convietion, but, unless the by-lnw also nrohibited
the carrying on of the trade without a license, he could not he convicted again iduving that
§ year if he continued to carry on his business. See 1. L. R, 20 Cal. 605 noted sec., 70.

14 Sub-section (3) —This suli-section is new. 'The marginal note shonld be, *“ Order
for closing, &e., such place.”

15 Penalty for wunlicensed places.—Thiz sub-section is borrowed with some
necessary extensions from the Central Provinces Act, see. 120.  Under the corresponding sees,
394 and 471 of the Bom. City Act, it was held that a person nsing a promises for any of these
purposes without n licerxe could be punished. The questions whether the Municipnl
Commissioners refused accused a license, and whether the refusal wns legally justified are
irrelevant to the determination of a case under the section. (Imp. v. Oomer Essa. Bom, H.
C Or. Ruling No. 57 of 1894)

Sec 82 of the Central Provinces et requires that the owner or oceupier of any such
place “shall register the same in a list to be kept” by the municipality, and shall not use it
for any of the said purposes without a license renewable annually. No license is, hbwever, to
be withheld, unless the mnnuwpnhty considers that the business would bes *offensive or
dingerous to persous residing in or frequenting the immediate neighbonrhiood.” This nccords
exactly with Panjab Act; sec. 185, and Bengal Act, sec. 261. The Madras Act, sec. 188 (3),
lenves the granting of the licesse at the discretion of vhe Chinivman, subject to appan.l to the
Manicipal Gouneil,

No license necessary where no by-luws made.—Under section 261 of the Bengal Aot
local limits have to be fixed within which licenses are necessary, and a fee is to be levied for
such licanse on « seale to be fixed by the municipality at a meeting. :

i H'cld that whme no local limits had heen fixed nor eale of fees, the levy of tbe fecs in
respect  of a brick burning bhusiness was illegnl, (Chairman vaabtﬂa Municipality v.
Karunamoy Genat;h, 10 €. L. J, 22; 1909, 2 Ind. Cas. 944.) &

Held that the local limits nead not necessar lly be less than the whole llmlts of the
municipality, still gome limits must be fixed and since this was not done nor any resolution
- passed ﬁxlng n aoa% of fees, accused’s conth.xou for not taking out a license for ntaning hndes
was ﬂlegi&. (&vod glolmm Alé v, Outtaln Mumcmhw, 17 08 W N B8L) e vt o
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nder both' saotions i rexpeat, of one. (Bivin
I.L R. (!907)84Caf 913; (wo?) nc ‘w N. sss)
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to establish n
lso estnidished -
ith the offence

mlonnr ) peﬂmssinu (section 390 (1) of the Bom (‘uby Aot
sbory worked by an oil engine : but by menns of this oil engine hie
—without any permission. The acoused was, therefore, chm}ged
b, $Ul
jd‘.ﬂmi the accused was gnilty of a technical offence for although l.he accused had
establish the hand-loom factory, he had no leave to establish the ﬂmn- mill factory,
i was ot the less another and a sepnrate factory hecnuse it bs.ppened§ to be worked by
pOW - which it was pr oposed to employ in the permitted factory. (Hmperor v. Mulji
1909) 84 Bom, 844 (1910) 12 Bom. L. R. 122; 5 Ind. Cns. 859.)

of License even if tllogal does not justify not having a license.—D wns prosecuted
by h Munnicipality for using a straw depbt without a license. He was acquitted on
NOOMM he had petitioned for n license, and that the order of the Secretary refosing
Mﬂmw not according to law. The acquittal was set aside by the High Convi, on the
mﬁ the only question for the Cowrt to decide was whether nccused was careying on
‘without a licenge or not, and not whether his petition hsd hean properly dealt

Unreported case.

% ﬁdﬁﬂ —These by-laws, as the marginal note shows, are to be uuder sec. 4R
‘('H‘ﬂ)‘ '

; '].'h ehy»law should be to regulate the condnct of hnsiness in a snnff mmuﬁn.cbm'y,

_ not by»lom declaring that no vlace shall be used for such purpose, nnless a hoense has

"Mon ont. The uh]actmns to which g#uch a by-law is open, are slmbed in para,

G. R. 858 of 28 Junuary 1890, (Vide note pnge 188) S

: mimgnlmmn of such piaces must be by-laws duly 1mblikhed and considerad, and
j pot .by the couditions of a license.”  (G. R. 761 of 14 Febraary 1890, Gen. Dep.)

g By sec. 48 (1) (b), by-laws may be made prescribivg the conditions, circumstances
‘ “Gmm‘lmlmes in respect of which licenses may bhe granted, &e., for the nse of an;
place referced to in this sub.sec, (1). Tnis new provision of law invests municipalicy
with much greather powers for dealing with these trades aud follows the Central Pro.
vinuss Act, sec. 82, Under the old law, it was held that the use of a place for any of ' thess
purpeses, was not dependent on a licouse mor conld a liceuse be refused, nor conld it ve
pmhnbmvulm it became snch a nuisance ng to justify issoe of notice, Now, however, it
u clear that snel places can he controlied by license issned under by-laws, but unless
by-laws are in force, the Act leaves perfect liberty to the individual to use any place
' these purposes, unless and until the node of condncting the busipess bewmes, or is
likely to become, so dangerous or offensive as to justify the municipality in issning a
notice Mibr&mg the continuance of such nse. (This dmmxes of G. R. 2011 of 8 Jan,
1893 Gen. Dep.)
~ Drapr oF MODEL BY-LAWS for licensing tmd ingpecting places msed for' any of the
purposes mentioned in section 151, and for vegulating the conduct of business in any such places
w‘]“)., m) ise the injurious, offensive or dangerous effect thereof, (Pubhshed under G. R. 1895,

1. These by-laws may be ‘cited as the * dange:«mu and

title. Offensive Trndes By-laws. "%
2. In these by-laws, unless there is something repugnant
clauses, in the subject or context, ,;

} “Oﬂmnlndo" means the business
: () of a brick, tile, pot, or lime-kiln,

4 () o{nhuwefy((&c..&c)) ;
 “Dangerous trade” means the business of i e

(a) mmufaotnrﬁmg for snle,
W e) storing for sale,

L %Mth,mm wdmight
oﬂurthuﬁhmw
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“l[m(agar rsonunder wh«m ‘anfhnriﬁy ‘or control or for wlitm proflt a
dangerons or an oﬂeu-in tmde ix carried on, whether such mmnk thtpnpdetor of the
business or the gnmnnu in charge thereof, 5

3. () The manager of every place used for the purpose of, a dangerous. or uﬂaunve
Managers to apply for license. trade, shall, on or before the dnyof )
jin avary’ yaar, apply at the Municival Oﬁce fol‘uﬂnﬁ;n in
reapect of snch place.

(2) BEvery manager of a dangerous or offensive trade shall keep the place or bm‘ﬂing.
uge for the same, open at all times between the honrs of and  to inspection hy
the municipal ,and shall afford the said officer every facility for inspecting
the same and for nscertaining that all the vequirements of these by-laws ave duly observed

(3) Every manager failing to make such apvlication as is required by cluuge (l) or to
keep any plice or huilding open, or to afford fucilities, for inspection as vequired by clause (2
of this by-law shall be punished with fine which may extend to Rs. ¥ g
Reguluting the conduct of busmesn in dangerous trades. Tk

4. Every manager conducting the business of m dm;geronl

SR Al mage trade shail comply with the following requirements, viz :—

© (n) He shnll provide so many and such closed receptacles as may be geééeury to
contain the entire stock of + g{;:’ep;ogk. in hand, (&ec., &e.,) and shall at all times kpep

therein the whole of such stock.
(b) He shall not carry on or cause or permit to be carried on a.uy process of manufac-

d
snapowder 18 . asored (&e., &e.)

tnre in any room or enclosure in which + Hianaiiears

5. No person shall smoke, introduce any light or ignite any substance in ‘any room or
Duties of all persous in gunpowder (& )

connection with such trades. fireworks.
6. (1) Every mannger infringing any provision of By.law No
4 or 5 shall be punished with fine which may extend to |

enclosure used for manufacturing or storing +

Penalties.

(2) Any person other than a manager infringing any provision of By-law No. 5 shall be
vunished with fine which may extend to

Regulating the conduct of business i uffensive trades.

Duties of manngers of T ) Every manager of an offensive trade shall observe the
offensive trades. following requirements, viz:—

(«) He shall not keep or cause or suffer to he kept in or on any premises nnder his
control any dung, tilth, sweepings or refuse whatsoever.

(b) He shall not nse any matter as fuel which either before or after )gmtxon amxts any
i stench or fume injurious to health.

Special duties relating to (2) Every manager of a lime kiln shall observe the following
lime kilus. + requuelnentu e
Times and manner of light- (a) He shall not light the kiln or cause or suffer it to bo~
kilus. lighted, except
(i) between tlie hours of and .
(n) after takmg the following precautions, viz :—1
= # *
‘Special dnhe- relating to (3) Every manager of a trmnery shall obsel've the follmﬁg
tanueries. . requirements :—

(44) ‘He shall provide ench tanning vat with a well-fitting lid and shall have such lid

; kept at ull tinies on the vat in snch & way as effectaally to
-Ié:htobe.pmvide;;or ‘cluse it, exoeptung only whilst hides are nccunlly soaking in the
N o B vat.

1- Aﬂm-pawdeéuad ﬁm,;workmxll now h».vo to he umm;t.tgd vide note 6.

or mw' be dennﬁble for. Mwihat m or other
dgnﬁih 1ld hand.

et




876 - (Caes IX.—Stemn awhistles Bo—sSee: 152) e
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(b) B* MM ulL u "hken from evory '&mxﬁiwg wat to be fo hwmi removed eo

5 ( (place to be a puimted hxaﬂ” mnmoip«lity) )
mi’w : mcht.hefo“omng praomﬁﬂd;o ngninst ﬂmﬂemiﬂ(n of offensive
; 0 S s nmollt thu-efmmon theway‘ A I Ryl e
) Al = * *

(c) He shall cover lll hide- sprea.d ouf: tnx &vinq or cause them to be covnred hobween
gat out to dry to be sunset and sunrise with grass or straw or such other mzite:lnl,
* as may prevent the emmission of stench therefr om.

(d) ‘Ee shall not store any tanned hides, except in an enclosure nrdeq to the sky nnd

-torTeT“ Nd" how to be gy rounded by an aiv-tight wall at least six heqm height.

8 Any manage‘r infringing any provision of By-law No. ' ghall he ‘plmilhed’
Penalties for infringement. with fine which may extend to /

17 Moirho.——See note 18 supra.
‘151 A. (1) No person shall use or employ in any factory or
» Prohibition of use of any other place any whistle or trumpet operat-
" Sibardraiitioy, ot ed by steam or mechanical means for the
purpose of summoning or dismissing workmen or persons em-
ployed except under and in accordance with the condltlons of a
license from the municipality.

(2) ‘The municipality may grant such license subject to such
conditions as they may deem fit and may at any time withdraw
such license on giving one month’s notice to the licensee :

Provided that where the licensee has contravened any of the
conditions of the license, the license may be withdrawn Wlthout
any such notice.

(3) Whoever uses or employes any such whistle or trumpet
as aforesaid without, or in contravention of any of the conditions
of, or atter the withdrawal of, such license shall be punished with
fine which may extend to ﬁfty rupees.

- Origin of section.—This was inserted by sec. 25 of the Amending Act_of 1914. It
is taken from the Bom. City Aceo of 1888 s, 393.
152. Whoever in any street or public place within the
1Soliciting for purpose  1imits of a municipal district loiters for the
of prostitution. purpose of prostitution, or importunes any
person to the commission of sexual immorality, shall be punished
w1th ﬁne which may extend to fifty rupees.

rovided that no Court shall take cognizance of an offence
under this section, except on the complaint of the person impor-
tuned, or of a police officer not below the rank of an officer in
charge of a Police Station and specially authorised in this behalf
by the District Magistrate or by the municipality.

of mection.—This section is new, and ix taken almost verbatim from rule
909 of the Cantonment Code, 1§9? It, as well us the next, weie introduced at the suggestion
of the Government of Indin, which was primarily made in the interests of Cantonments
adjoinivg mamcioal and other towns and villages, the insertion of thess prqvmom as part of
the municipil law was necessitated when it was fonnd that the cousensus of opinion was against
m %non of the Cautonment rule 509 to munmipwlium under sec, 28 of t.he Onntnnmont
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