. (Cuae. IX.— Brothels—See. 158.) T

®

Fuarther wofmm ean. he tuken agninst p:ontltntn by the ox\tention ‘of sec. 204 of the
Cantonment Code to n mummpality. See Part 111 “The Otntoumenu Aos,' 1889,” and
“The Onnmmentcuw, 1899.”

The Bill omtumoﬂ provision for framing by -l.-wq fm i pm‘mbuﬁng m1;a pnrltm being
a common prostitite, from wandering or loitering in any mmlm street or place of pnblie
resort, and theiv behaving in a viotous ov indecent manner.” This was, however, omitted
from the Act,

-

The marginal note is wrong. The section refers to ‘loitering’ or 1mportmm|g
which latter expression is much stronger than ‘soliciting.’ Mere solicitation wonld not
appenr to be punishable. |

“ Loiter.”—"“To be slow in moving, to delay, to linger, to be dilatory, to speud time
idly, to saunter, to lag behind.” Webster.

“ Importune.”—* To request or solicit, with urgency ; to press with frequent, unreason.
able, or troublesome application or pertinacity; hence, to tease, vo irritate, to worry.”
Webster.

1Brothels, 153. In any municipal district—
2(u) any part of which is within three miles of a Cantoument, ov

3(h) to which on the application of the municipality *the
Governor in Council may by Notification have declared this
section to apply,

any Magistrate of the first Class, on receiving information that a
house within the limits of such dlstncb is nsed as a brothel, may
summon the *owner or occupier of such house, and on being
satisfied that the house i8 so used may order the owner or occu-
pier to discontinue such use of it, and, if such owner or occupier
shall fail to comply with such order within five days, may impose
upon him a fine not exceeding twenty-five rupees for every day
thereafter that the house shall be so used :

Provided that action under this section shall be taken only—

%(e) with the sanction or by the order of the Distriet Magis-
trate, or

’(h) on the complaint of three or more mhablta,nts of the
municipal district residing in the vicinity of the house to which
the complaint refers. .

1 Brothels.—This section is new.

“ Brothel ” is not defined in the Act. Webster defines it as ““a house of lewdness or
ill- rostitutes ; bawdy-house,” * "
ill-fame ; & house frequented hy prosti Y

In England, the statute 25, Geo. 2, chapter 36, section 5, which was enacted “in order
to enpourage prosecutions against persons keeping bawdy houses, gamlng -houses and
other disorderly houses” provides that any 2 inhabitants may give notice in wiiting to a
constable, of any person keeping a disorderly-house, and then go before n Magistrate with
the constable, and prodnce the notice given to the constable, and swear they believe the
contents of the notice to be true, and then the Magistrate is to issue the warrant for the
anprehension of the percon nce used and the 2 inhnbitants are to be bound over to produce

~evidence, und the constable to prosecute. "

~ The Criminal Law Amendment Acr, 1885 (48 and 49 Vlo ch, 69) Part II ~ ﬂnppremon
of Brothela," sec. 13 pmcnduu that ** any person, who—

(1) koopl or Wnagen or acts or assists in the mmomoub of a brothel, or

¥
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~ (8) being the Jessor or Iandlord of any premises, or the agent of such lessor or land-
lord, lets the lmiu ‘ovany pnrt. thereof, with the knowledge that snoh premises or soma
part thereof are, or is to be nsed »s a brothel, or is wilfully a party to the continued use
of such premises or any part thereof as a brothel, “ghall, on summary ecuviction, be liable
to & peualty” Lot ihg '

_ In the case of Singleton v. Illison hronght under the above section 4 woman occupied
a house frequented by day and night by n number of wmen for the purpose of committing-
fornication with her. No other woman lived in the house, or used or frequented it for the
purposes of prostitution :—Held that she had not committed the offence of “keeping a
brothel ” within the meaning of the Criminal Law Amendment Act, 1885. Mv. Justice Wills
in that case said “a brothel is the same thing as a bawdy-house—a term which has a well
known meaning as nsed by lawyers and in Acts of Parlinment, In its legal neceptation it
applies to a place resorted to by persons of both sexes for the parpose  of prostitution.”

(L. R. (1895) 1 Q. P. sec. 607). ;

The section is taken chiefly from sec. 204, Panjab Act, which applies to all munici-
palities, provided it has been extended thereto by Government at the request of the munici-
palities. There the section applies also to n place used as ““a brothel or by disorderly persons
of any deseription to the annovance of the respectable inhabitants of the viciniry ”; and action

is to be taken *“ when the Mauistrate is satisfied that the house is so used, and is a source of
annoyance and offence to the neighbours, ”

Section 41 of the Bom. District Police Act, 1890 (Bom. IV of 1890), contains very
similar provisions for discontinuance of “any house * *  * uged as a comnron hrothel
or lodging-house or place of resort for prostitutes ov disorderly persons of any description,
to the annoyance of respectuble inhabitants of the vicinity.” ;

. Tn Crown v. Versimal (1912, 6 S. L. R. 224) Versimal was the owner of the house and
his wife plied the trade of a prostitute in that house. The Magistrate made an order under
sec. 41 Polies Act. On revision the High Conrt cancelled*the order, holding that the vlace
was ot a brothel. Singleton v. Eilison, foliowed. The ratio decidendi being that the
prostivnte or prostitntes must be strangers to the ovccupancy.

2 Brothels in Cantonments.—Clauses (¢) and (b) of this section make necessary
provisions, for frequently a Cantonment adjoins n City Municipality, and it was considored
that if for the promotion of niornlity and prevention of digease, the Cantonment anthorities
shounld close & hirothel under the provisions of sec. 41, Bom. Act IV of 1890, it was obvionsly
desivable that the inmates thereof should not he able to evade the order by simuply wmoving

over the border into municipal limivs ; nor was it fair on the rate-payers themselves to receive
such undesirable neigbours,

3 Section to apply at request of municipality —The provisions of this see. 153
may be spplied to municipalities not coming under clanse () on the apvlicntion of the munni-

cipality. bt the Police Act, sec. 41, may be nvplied by Government without counsulting any
municipality, 2

4 Governor-in-Council.—This in Sind means the Commissioner in Sind. See sec. 8
(8) note

5 Owner or occupier.—See notes 4 and 5, seo. 63, :

6 Sanction, &c, of District Magistrate.—The District Magistrate’s diseretion
to give sanction or not is not fettered by the fact that his predecessor did wot consider it
necessary to give sanction, ;

lven if the complaint Ye made to the District Magistrate and be acted upon by any
other lst class Magistrate having jurisdiction, it is agood complaint. (Malo v. Emperor, 28
I. L. R. 1910 (1910) 8 Ind. Cas, 223)

7 Complaint of inhabitants.—See note 7 page 27. bt
(10) Service of Notices, * and penalties on
non-compliance therewith.

. 154 (1) The service of every notice, and the presentation
\Service of notices, ©F @very bill under this Act, on any person or
&c, addressed to indi-  to any person to whom it is by name addressed,

- yidnals, : ; : ‘ ‘ iy 8 AR !
; shall, in all cases not otherwise specially
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provided for therein, be effected by a municipal officer or servant
or other person authorised by the municipality in I:hiﬁﬁezhalf,

 (a) by giving“o}n tendering this notice or bill to thb person to
whom it is addressed ; or 5 N

(b) if such person is not found, by leaving the notice or bill
at his last known place of abode, if within the municipal lmits,
or by giving or tendering the notice or bill to some adult male
member or servant of his family ; or

(e) if such person does not reside within the municipal limits,
and his address elsewhere is known to the president or other
person directing the issue of the notice or bill, then by for-
warding the notice or bill to such person by registered post,
under cover bearing the said address; or

(d) if none of the means aforesaid be available, then by
causing the bill or notice to be affixed on some conspicuous
part of the building or land, if any, to which the hill or notice
relates. - ;

(2) When any notice under this Act is required or permitted
28ervice of notices on by ‘""“nder UIIIS Act to be S-GPVQ(] upon an
“awnersand occuviers” owner or oceupier of any building or land, it
of buildivgs nnd lands.  ghal] not be necessary to nmame the owner or
occupier therein, and the service thereof, in cases not otherwise
specially provided for in this Act, shall be effected either

(e) by giving or tendering the notice to the ‘owmer or
occupier, or if there be more owners or occupiers than one, to
any one of them ; or Vi

(b) if no such owner or occupier be found, then by giving
or tendering the notice to some male adult member or ser-
vant of the family of any such owner or occupier as a afore-
said ; or ‘.

(¢) if none of the means aforesaid be available, then by
causing the notice to be fixed on some,conspicuous part o
the building or land to which the same relates. :

(8) Every notice which this Act requires or empowers a
‘Public and genem IMUNIcipality to give or to serve eirher as
notices how to be pab. @ public notice, or generally, or by pro-
e visions which do not expressly require notice
to be given to individuals therein specified, shall be deemed to
have been sufficiently given or served if a copy thereof 1s put
up in such conspicuous part of the municipal office during such



i, ’[n 'y

o

such Im,l ‘!i ers or in ms. nt'hvr manm as the
‘m!mimpnluy n;byda;we in tﬁi Iwhalf prescribes.

Detrasiod s ol 2 7 (4) o ndtice ‘or bill shali be mva.hd for
to invalidate notice. defeot of form.

(5) When any notice under this chapter req ires any act

oBsecution of ncts re. 10 D& done for which no time is fixed by this

quired to be done by Act, the notice shall fix a reasonable time for
S sk ~doing the same.

. (6) In the event of non-complinnce with the terms of the
notice, it shall be lawful for the municipality to take such dction
or such steps as may be necessary for the completion of the act
thereby required to be done, and ®all the expenses therein
incurred by the municipality shall be paid by the person or per-
sons upon whom the notice was served, and shall be recoverable
in the manner provided in seetion 160.

*Service of motices.—7The Indinn Peual Coie, sec. 172, makes punishable absconding
in order to avoid being served with a notice proceeding from a public servant; and see. 173
preventing service on oneself, or on any other person, of such notice,

Forms of notices—See note 8 to sec. 46. Panjab Act, sec. 184 (1), provides that the
Local Government wmay frame forms for any proce edmgs of a municipality for which a
form i is necessury.

1 n of section-—"The provisions of this section are mostly new, and nre,tuken
from the Bom. City Aen. See. 76, of the old Act of 1873 contained some provisions as to
service which are now greatly amplified. Sub-section (1) ix from sections 483 und 484 of
that Act. See Bengal Act, section 356, and part of 357; Madras Act, sec, 271; Panjub
Act, sec. 191 ; and C. P. Ac, sec. 131,

No special provmon is made for the service of notices in respect of properties standing
in the names of minors.

Sec. 43 of the N. W. P. Act adds that it is sufficient if the property to be nssessed is
deseribed as to be generaily known, and it shall not be necessary to name the owner or

oconpier thereof. By Madras Act, sec. 68, it is sufficient in all nomcel and proceedings
to designate the party ns the “owner” or the * occupier.”

2 Sub-section (2).—This sub-section is reproduced almost va:botnn from section 48,
Bombay City Act,

The Act makes it opnmml to serve either owner or occupler As it is not necessary to
name either, it will he sufficient to nddress the notice to”either “the owner of building
No. or plot No. *or “the ocenpier of huilding No. or plot No, ¥ T'he Bengal
Act, sec. 357, vrovides that the address shonld be to the ownei or to the occupier by nume, if
knnw\n. otherwise mer ely “to the owner” or “to the ocenpier” and in any onse service
ou the t'onm»r is sufficient. Bee also kedtions 175—182  Madias Act, sec, 271 (2), provides
that in of a notice 10 be xerved on the owner, if his nddress not known or he he 1esident
outside municipal limits, it muy he served on any ndult ocennier, and in the caxe of notices to
b served on * the owner or ocenpier,” it should be sérved on thelowner in the first ingtauce,

and on the occupier onlv when the owner ennnot be fonud or is resident outside limits,
The P!lllj"" Act, Sec. 147 (2), provides that if a notice i8 to b given to *the owner or
occupier”’ ana 1he 2 are diffevent. persous, then iv shonld be given 1o the one primarily linble
#0 comply, and in eaxe of doubr to both; hurin any case, if owner pon-resident, it will be
tufficiont to deliver it to the oecavier, nnd &ec, 191 (8) suys n notice nddressed to the owner
may, if e hus no vlace of abode or bukiness within the municipulity, be served on the
_oceapier.  Ouly in the case of the owner or the mcnpior being unknown is the notice to be
addressed by the description of the “owner” or “occupier” of the property (naming it)
‘without further nmine or duoﬁphmt, and in that case it mo,y bo «M!nwi w0 memﬂ
his property. See note 5.

A B
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e nhm e, n) @) Gid), pmudes iy -laws to require and regnlate “ the
S appommi “ " § imldingt or Tm;ds in the mlog;ﬁ ﬁt.y, who are not regident m the
- municipaliryof versons residing within or near thsmmnlm;ﬂ[uy‘ m pmﬁ, as their ngent... for all
ov any of the 'puzp«md ﬂl&Aoﬁ or any rule therennder.”

“Ovmcr or occ\t‘pi 7. __See notes 4 and 5, leo. 08, me 219 S e v

0

R Madru Act, uqc 272 (2). ‘provides that “ whenever hy this Act, an ohhgutmn is imposed
upon the owmner or occupier of any property, the obligation shall rest npon the owner in the
first, instance, and upon the occnpier only when the owner cannot bhe fonud or is not resident
within mnnicipal limits,” i

' 4 Public and general notices.,—The manner of publication may be pronded for in
the by-laws nnder sec. 48 (1) (u).

+ .5 Sub-section (4).—This is a reproduction of the lIast clause of sae. 75 of the Aot
of 1873, with the addition of the words “or bill,” and follows Panjab Act, sec. 191 (5).

Defective form not to invalidate notice.—A notice may however be invalidated for various
other reasons— p

If time limit disregarded. I. L. R. 38 Bom. 293, noted page 223,

If essentinl elements requived by the Act mot stuted thevein, I. L. R. 28 Mad, 523,
noted pnge 223, :

If notice witra vires. I, L. R. 36, All, 185, noted section 155, et
% not signed by person legally authorised. I. L. R. 86, All, 227. {
W vagne and indefinite. 22 Ind. Cas, 767, noted section 96.

; A notice not signed bty the President or Secretary as required by sec. 162 of Act Xm
of 1884. Held, to be materially defective and invalid, (Empress v, Shambu Nath, No. 8 P, R.
of 1886, Crim.) ¢

Where the Act or rnle requires a notice to be issned by the committee, a notice issued
by the President held to be invalid even thongh the committee had by resolution delegated to
the President suthority to issue such notices, innsmuch as the Act (IV of 1873) daes not
justify the committee in delegating the powers conferved wpon them as a committee to any
verson. (Gobind Ram v. Empress No. 32 P. R. of 1881, Crim.)

The mistake of a few rupees in a bill or notice, cansed by an error in nddlllon is not
sufficient 10 impeach or sffect the demand where the directions of the Act have been
substantially somplied with, the municipality being proteeted by this section against such
mistnkes. (See Gopee Kishen Gosain v, Ryland, 562 C. R.,, 9 W, R ) .

Section 102 of the Caleutta Act provides that no sct done or proceeding taken under
the Act shall he questioned on the ground merely of—(c) any defect or irvegularity not
affecting the merits of the ense.”

‘Nhere the General Committee approved of the snggestion of the Building Sub.-Com-
mittee that certain additions to n building were unauthorised, and that an apnlication should
be made to the Magistrate under section 442 of the Act, and directed the Chairman to make
it, whereupon an application was made, purporting to come from the Chairman, but signed by
the Secrefany to the Corporation, who was nlso Seeretary to the General Committee +—Held,
that the irregulaviry, if any, was cured by section 102 (1) (¢) of the Act., (Kissori Lal Jaini
v. The Corporation of “Caleutta (191¢) 1"L, R 37, Cale. 685.)

6 Sub-section (5).—This is reprnduced from Panjab Act, sec. 147 (1), and C. P,
Aot, sec, 88 (1). Mudras Act, sec. 271 (4), provides that in the absence of any distinet
provisions to the contrary in the Act, the period fixed in a notice, is to be calculated from
dute of service. .

The Bombay High Conrt held in the case of Munchershaw Bezonji v. The Bandora
Municipality (1889) that the time of the notice runs a day exclusive of service,

Under the old sec, 75, certain written notices *‘shall preseribe a time, which shall
at the dmn etion nf the municipality, be not less thun 3 days or more than one mnmh i

ety Iut section (6) ~This is a re-enactmens of the 2ud clanse of old sec. 75.
The mmgnmj noge should be, ““ municipality to take action on non-compliance,”

;  Compare Madras Aea, soo. 264, sub.-gection (2), of which provides that in taking such
ncthm the municipality * may utilise any materiais found on the property oono»r:ml seoor ‘;:u_y y
1th hem uﬂ' apply mie.groeeods towards paymnna of tha e-xpmlu mmund. m,
g‘ § &) ote 1 1-156.
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byltpoﬂoen,omnu t to be don :
The Benual Act, ec. 1 mvidn ﬂm« person fail W]l tlgp f.um spemﬂﬂd to
begin to exacute such wmk urag; 3.. ®uch thmg, an(? i'heraaftur -Vﬂtpﬂmﬂ to continue the same
to the satisfaction of the commissioners mml it s completed, they may, sfter givine 48 hours
notice by a notification |VDIM up on or near the spot-enter upon the land and perform all
necessary acts, &e” But hefore such action is taken, a speoial procedure is prescribed
(secs. 177- 179) when owners ov occupiers are required to execute works, -%d consiats of the

gervice of @ special notice, opportunity for preferring objection, procedurs in case nbjaet.nr
alleges that the cost of work will exceed Rs. 300, hearing of objection and exulnuutwu ‘of
finul order. |

How far vight ofwma-uut extends.—In the event of any person not. complymg with a
notice for the removal of a projection served upon him by a municipality under this section,
it is competent to the municipality, nnder para. 2 of section 75 (now sec. 154 (6) ), to do
whatever is necessary in order to remove the encronchment and recover the expenses of so
domg from the person concerned. {

If the encroachment cannot be removed without removing the support of some portion
of the building which does not form part of the encroachment, the power given by para 2 of
section 75 will extend to the removal of the saperstructure and of every portion of the build-
ing which, in order to avoid risk of danger, it may be necessary to remove in order to com-
pletely abate the encronchment.

The municipality would not he liable for damages in respect of anything necessarily
done for the bona fide purpose of enforcing their notice.—(G. R. 385 of 2 Feh. 1887, Gen. Dep.)

. Where a municipality cleared ont and re-excavated a tank, after defanlt on the part of

the ommr, Held that the municipaiity had a discretion us to how the work should be carvied

out, and that even thongh the rates charged by the municipality were higher than those which
conld be obtained by other persons, there was no ground for the interference of the High
Court. (Gugesh Chander Dutt, in re 285 C. R,, 16 W, R.) See note of a similar ruling nt note
3, sec. 120, p. 319. i

8 ““ All the expenses.”—Madras Act, sec. 264 (i), says “all reasonable expenses.” See
note 2, sec. 135 ; note 3, sec. 120, p. 319.

#  Bengal Act. sec. 181—182, provide for apportioning expens:s among owners sand oo-
capiers, Sec. 211, provides that if repairs have heen done to an unoccapied liouse or other
structure, the municipality may keep possession of the same: until all expeuses pnid.

155. Whoever disobeys or fails to comply with any lawful
Punishment for s, divection given by any written notice issued
ohedience to mders and Dy & municipality under any power conferred
notices not pumnhqble hy t'his chapter or fails to cmnply erh the
under any other section,
conditions subject to which any permission
was given to him by the municipality under any power so con-
ferred, shall, if the disobedience or failure is not an offence pun-
ishable under an y other section, be punished with fine which may
extend to fifty rupees, and with further fine which may extend
to five rupees for every day on which the said disobedience or
fallln' continues after the date of the first conviction :

P ovided that when the notice fixes a time within which a
certain act is to be done, and no time is specified in this Act, it
shall rest with the Magistrate to determine whether the time so
fixed was a reasonable time within the meaning of this Aet. =~ °

1 Origin of section.—This section is tuken from sec. 122 of the C. P. Aot, which is
identical with sec. 169, Panjub Act, and 147 U. P, Act.
rete “8:: ;‘ormel as to qmtionl which the nllapd cﬂ?mlor may nnu helm'e Kp,gi-

.~~—
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s !‘m"ﬁ_’ 'ﬁﬁb.jﬁngttiu'm.'pmvié;ﬂ 'fﬁr,npaﬂo_;c{tg of commission or omission,
This section provides P:: penalties where no specific punishmént is mentioned,
. The marginal note should be, “Punishment for non-compliance, &o., of written notices
or conditions of permissions, not punishuble under nuy other section,” :
‘ This chapter :—That is from sec. 90, inclusive,

Madras Act, sec. 263,6prescribes a penalty for doing of an act without a license or
permission when such li or permission is necessary, and the person so doing may be
required to alter, remove, or, us far as is practicable, to restore to its original state the
property. i ]

‘ Further fine ':—See note 3, sec. 94.

Penalty for failure to demolish, §e~—This would be punishable under saction 155 with
fine of Its. 50 und further fine of Rs. 5 per day after convietion for continuing to disohey
notice, Under the Bombay City Act the fine is Rs. 1,000, but no recurring pennley, Under
the Calentta Act the fine is Rs, 500 in case of a masonry bnilding and Rs. 50 in the case of a
hut, und a further fine of Rs. 100 and Rs. 10 respectively for each duy of fuilure to comply after
Ist day. Held under the Calentta Act, that imprisonment in defaunlt of payment of fine
could not be imposed for offences to which a daily penalty is nssigned in nddition to the
substantive fine, Such ure not offences within the meaning of section 64, Indian Penal Code.
(Bamutq Kumari Debi v, Corporation of Caleufta, 194, 156 0. W. N. 906.)

Prosecution for disobedience to motice—Validity of notice to be considered.—-Before
. anyone enu be convicted of an offence under section 147 of the U. P. Act the Court, must be

sntisfied that what he had disobeyed was n notice lawfully issued by the Bourd mwiler the
powers conferred npon it by the Aci, Chote v. Municipal Board of Luckuow. 9 0. (., 29;
3 Cr, L. J, 205, Queen-Bmpress v. Jasoda Nand, 20.A,501; A, W. N. (1898) 141 followed.
(Emperor v. Piari Lal, 1. L. R., 36 All 185; 23 Ind. Cas. 745.)

COompetence of accused to challenge validily of wnotice—Held, that section 152 of the
U. P. Act, does not. prevent a person who may be wrosecuted for disobedience to a notice
issued by » municipal hoard from establishing the defence that the notice in question was not
a matter of fact the board’s notice, inmsmuch as it was not signed hy any one legally
authorized to sien such notices on behalf of the board., (Emperor v. Hazari Lal, 1, L. R., 86
All, 227; (1914) 25 Ind. Cus, 326.) P

When n notiee was issued under section 88, U. P. Act (to remove the bnilding) and the
" person was progecuted under section 87 for erecting a bnilding without permission, held that
the couvietion was bad. (Ramnath v. Municipal Bourd, Muttra (1915) 26 Ind. Cas. 670.)

Non-compliance not punishable if party no power to eomply —Direciions given in a
notice under sec. 408 of the Cnlentta Act (Bengnl Act 11T of 1899) to the owners of property,
during 1he pendency of litigation in vespect of tiint property, cannot be said to be lawfully
given, if it is not open to the owners at that time eithar indivinually or collectively to alter
the proverty by carrying ont the improvements mentiomed in the notice. A person cannot
be punished for non-compliance when it is wot in his power to comply. (Puerna Chand
Bural v. Qorpovation of Culeutta, I. L. R, (1906) 33 Cal. 699.)

No conviction whera the order alleged to have been disobeyed was vagne and indefinite,
See 22 Ind. Cas. 767, noted sec. 96,

! Under the C. P. Act if » building is erected in contravention of the Act, a fresh notice
for remuval is necessary but befors issnmof the notice the municipnlivy must puss a resolution
on the snbject. If no such resolution vassed und action taken, it is ultra vires and pia.irabiﬂ'
may (’,?bmi“ compensation for the nct resulting in injury to him. See 6 Ind. Cas. 431 note 1
sec. 175,

156. (1) Whenever, under the provisions of this Act, any
SO - work is required to he executed by the owner
P Municipality —in: de. A A
fuult of owner or oceu- OF Occupier of any building or land, and de-
pior may execute works  fault is made in the execution of such work,
A0C TUOTETOXPON®®:  the municipality, whether any penalty is or
48 not provided for such default, may cause such work to be
exeonteg; and the expenses thereby incurred shall, unless other-
wise expressly provided in this Act, be paid to them by the
person by whom such work ought to have been executed, and
shall be recoverable in the same manner as an amount claimed
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on necount of any tax recoverable under Chapter VIII either
in one sum or. by lustalments as to the municipality may seem fit ; .

. . *Provided that— ~.» "~ i MR e
“  (a) whenever any drainage scheme or avater-works scheme
Agrecment  for oon. 188 been commenced by any municipality, it
‘struction of drminage  shall be lawful for the municiﬁality, without
and water counections.  preindice to their powers under sub-gection
(1) or section 101 or any other provision of this Act, to make

_a svecial agreement with the owner of any huilding or land as”

- to the manner in which the drainage or water-connection thereof
shall be carried out, and the pecuniary or other assistance, if
any, which the municipality shall render, and any payment
agreed upon by the owner shall be recovered in accordance with
the terms of such agreement, or in default in the manner

described in sub-sections (2) and (3) :

?Provided also that—

- (b) when an order has been passed under sub-section (3)
Tmprovement expen- of section 90, sub-section (1) of section 91,
sos. sub-section (2) or (b) of section 96 or under
~ sections 99, 101, 106 or 107 or when permission has been
~ given under section 102, or when an arrangement has heen
» made under proviso («) of this sub-section, the municipality
may, without prejudice to any other powers under this Act,
if they think fit, declare any expenses incurred as aforesaid by
the municipality, to be improvement expenses. Improvement
expenses shall be a charge upon the premises or land, and
shall be levied in such instalments as the municipality decide,
including interest at the rate of six per cent. per annum, and
shall be recoverable in the manner described in sub-sections

(2) and (3).

“2) If the defaulter be the owner of the building or land,
ik LN the murﬁcipality may, by way qf additional
on occapier, who may remedy, whether a suit or proceeding has been
:?‘i?“t the same from hrought or taken against such owner or nof,
u;‘mﬁt. : ¢ i ol .

R, Gl require subject to the provisions of sub-section
3), the payment, of all or any part of the expenses payable by the
owner for the time being, from the person who then, or any time
thereafter, occupies the building or land under such owner; and
in defanlt of payment thereof by such occupier on- demand, the
same may be levied from such ocenpier, and every amount so
leviable shall be recoverable in the same manner as an amount
claimed on account of any tax recoverable under Chapter VIII;
every such occupier shall be entitled to deduct fmgl the rent

e
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- payable by him to his landlord so much as has been so paid by or
recovered from such occupier in respect of any such expenses.
5(8) No occupier of any building or land shall be liable to
Occupiers mot to be PAY More money in vespect of any expenses
linbls for more than the  charged by this Act on the owner thereof, than
iy o i the amount of rent which is due from such
occupier for the building or land in respect of which such expen-
ses are payable at the time of the demand made upon him, or
- which at any time after such demand and notice not to pay the
same to his landlord, has accrued and become payable by such
occupier, unless he neglect or refuse, upon application made to
him for that purpose by the municipality, truly to disclose the
amount of his rent, and the name and the address of the person
to whom such rent is payable ; but the burden of proof that the
sum demanded of any such occupier is greater than the rent
which was due by him at the time of such demand, or whieh ' has
since accrued, shall be upon such occupier : ; i

Provided that nothing herein contained shall “he. taken to
affect any special contract made between any such occupier, and
the owner respecting the payment of the expense of any such
works as aforesaid.

1 Sub-section (1).—This is a reproduction of sec. 77, clause 1, of the old Act, 1873,
with the exception of the words “ unless otherwise expressly provided in this Aet” whichs
are new.

* Owner or occupier’.—See notes 4 and 5, sec. 63. See sec. 158 as to ocoupier resisting
owner. f

“ May cause such work to be evecuted.”—The Panjab Act, sec. 147 (3), says “may, after
6 hours’ notice, by its officers, cause the act to be done.” 8o also the C. P. Act, sec. 88 (2).
Compare sec. 154 (6), and see notes 7 and 8 thereto. See ‘ Unreported case’ note 3, sec. 120,

If a person considers that the notice or orders of the municipality are illegal or wultra
vires, and wishes to protect himself against the action of the municipality under this section,
he may sue in a Civil Court for an injunction to restrain the municipality. " ;

“ Bupenses.”—Bom. City Act, sec. 506, provides that these, or any balance IIIWBOG\’%’OG
after resort to other methods of recovery, may be recovered by civil suit.

“ The person by whom such work oug®t to have been ewecuted.”—Who is this in cases
where the Act says by “ the owner or ocenpier.” ? 7

The Bom, City Act, sec. 489 (1), says ‘ the person or any one of the persons to whom
such requisition or order was addvessed,’ Madras Act, sec. 264, says “ the person to whom
the notice has been given.” Bengal Aot, sec. 180, says *‘the owners or the occupiers, or the
owners and the occupiers, according as the requisition was addressed to the owuers or to the
ooeupiers, or to the-owners and to ths occupiers;™ and secs. 181, 182, give the municipality
power to apportion such experses in each case; The Panjub Act, sec. 148, says “the person
in-default,” and then goes on to provide that as between themselves and the committee both
the owner and ocenpier shull be deemed to be in default for the purposes of this section, but
that one of them shall he deemed to be primarily in default upon whom as between landlord
angd tenant; the duty of doing the required.act. would properly fall either in pursnance of the
coytract of tenanoy or by law.” : . )

Liability may be contested by Civil swit :—Bengal Act, sec, 184, provides that any owner
or’'oceupier may do 8o, but such suit is no bar to the recovery in the manner provided. Bom.
City Act, sec. 408, wvrovides that dispufes as to expenses should be referved by the
mnmpqug(yh the aeﬁmg of the Chief Judge, Smail Cause Court, and recovery deferred
“ﬁ P _;; ‘%) _7‘",-,: T PRl i - e { R ; & ?

S i e :
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386 (Omsr: IX.—Occupier opposing action—Sec. 157-158.)

Recovery by sale of materials :—Bom, City Act, sec. 490, provides that in case of
yemovals, the expenses may be vecovered by sale of the materials removed, with option to
owner to stop sale on payment of the expenses, and if materials not claimed, they may be sold
and vroceeds credited to municipgl fund. See Madras Act, sec. 264, note 7, sec. 154.

Agreement far payment.—Bombay City Aot, seation 493, prov}des that the _Commiufoner
may take an agreement to pay such expenses in instalment.

2 Proviso (a).—This proviso is new. See. 261 (c) of the Bom. City Act, ‘pro'vfdes
for an aviangement heing made with any person for a supply of water. | \

3 Proviso (b).—This proviso is new and part of it is taken from ‘'sec. 494 and 495
(1) of the Bom. City Act, sub-sec. (2), of which provides that these improvement expenses
ave to be paid by the occupier, and, in case of premises being unoccupied, by the owner.
See nlso sec. 496, 497, as to proportion of such expenses that may be deducted from vent,
and redemption of charge for such expenses. :

' 4 Occupier primarily liable.—This sub-section is a reproduction of clause 2 of
the old sec. 77, except that thereunder the levy was to be “by distress of the goods and
chattels of the oceupier;” now the expenses are recovernble as taxes, Secs. 492 (1) and
(2) (b), Bom. City Act. contain provisions similar toold sec. 77. See Panjab Act, sec. 148 (3).

Bengal Act, section 183, says *if the Commissioners shall certify that such cost onght
to be borne by the owner, it shall be deducted by such occupier from the next and following
payments of rent due or becoming due to such owner, or may be recovered by him in any
Court of competent jurisdiction,”

Madras Act, section 265, says the occupier is ““to pay (o the municipality, instead of to
the owner, the rent payable by him, as it falls due, up to the amount recoverable, or such
~ smaller amount as the municipality think proper; and such amount shall be deducted from
that payable hy the owner;” and for the purpose of deciding whether such action should be
taken, the occupier mny be required to state the.rent payable and the nnme and address of
the person to whom it is payable,

5 Extent of occupier’s liability.—This is ‘e reproduction of clause 8 of old sec. 77,
and ig on the lines of sec. 492 (2) (a) (e), Bombay City Act, and sec. 148 (4) (b) of the Panjab
Act. \ A

159. Whenever default is made by the owner of any build-
B ing or land in the execution of any work re-
ceupier, in default . . .
of owner, may execute Quired to be executed by him, the occupier of
_works and deduct ex-  guch building or land may, with the approval
penses from his rent. A ?
of the municipality, cause such work to be
executed, and the expense thereof shall be paid to him by the
owner, or the amount may be deducted out of the rent from time
to time becoming due from him to such owner. ;
g Origin of section.—This is a reproduction of sec. 78 of the .old Act, 1878, except
that'® building ” is substituted for “ house ;” and follows Bom. City Act, sec. 499 ;;Mudrag Act,
sec. 266, 266-A. S
* 158. [If the occupier of any building or land prevent the
 procesdings if nny oc.  OWDEr thereof from carrying into effect, in
cupier Oppues the exe- respect of such building, or land, any of the
s W provisions of this Act, after notice of his inten-
ticn 8o to carry them into effect has been given by the owner to
such oceupier, any Magistrate upon proof thereof, and upon ap-
plication of the owner, may make an order in writing requiring
such occupier to permit the owner to execute all such works, with
respect to such building or land, as may be necessary for carrying
into effect the provisions of this Act, and may also, if he think fit,
order the occupier to pay to the owner the costs velating to such
application or order; and if, after the expiration of eight days

ol
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from the date of the order, such occupier coutinue to refuse to
permit such owner to execute such work, such oceupier shall, for
every day auring which he so continues to refuse, be pumshed
with a fine which may extend to fifty rupees; and every such
owner, during the continuance of suclr refusal, shall be discharged
from any penalties to which he might otherwise have become
liable by reason of his defuult in executing such works.

1 Origin of section.—This is a reprodnection of sec. 79 of the old Act of 1873, and is
identical with Madras Act, sec. 273, except that instead of “ any Magistiate,” it is ** the Muni-
cipal Couneil ” and the omission of the clanse as to costs, Under Bombay City Act, sec. 507,

action is to be taken on application to the Chief Judge, Small Canse Court. See also sections
508—512 of that Act. This is also identical with sec. 622 Cal. Act.

The owner of a bustee, who has leased it out to others, and is thereafter served with a
notice, under s, 408 of the Cal. Act, to carry ont certain bustee improvements, is discharged
from obligation where he has proceeded and obtained an order under s, 622 agaiust his lessee
only and is prevented by the sub-tenants of the latier, actually in oceupation, from executing
the required improvements. Semble: The lessee may take action under s. 622 against his
tenants in the event of their proving refractory, and he can, on failure to do so, be himself
proceeded against. Held also tlint the owner was not bound to proceed against the tenants
actually residing on the land. In relation to the owner the lessee is the ‘occupier’ within the
meaning of the term in sec. 8 (30) of the Act. This is also clear when another section speaks
of a gradation of occupiers for non-compliance. (Benode Lal Ghose v. Corporation of Calcutta
(1913,) I. L. R. 41 Cal, 164.)

Continuing offence.—See note 3 p. 270.

159. It shall be lawful for the president or v1ce-presldenb
\Entry for purposes OT any councillor or officer authorised by the
of the Act. municipality for such purposes, to enter for
the purposes of this Act, between sunrise and susent, into and
upon any building or land, as well for the purpose of making
any survey or ‘inspection they may be entitled to make as for
the purpose of executing any work authorised by this Act to be
executed by them :

*Provided that except when herein otherwise provided, no
building or land which may be occupied at the time shall be
entered unless with the consent of the occupier thereof, without
twenty-four hours” written notice thereof having been given to
the said occupier : . )

*Provided also that in the case of buildings used as human .
dwellings, due regard shall be paid to the social and religious
customs of the occupiers. .

1 Origin of section.—This is sec., 80 of the old Act of 1873 reproduced with some
slight alteratiens. Compare Bom. City Act, sec. 488; Madras Act, sec. 274,
See Madras Act, sec, 275, as to power to enter on lands adjacent to works for depositing
thlreon materials connected with such works,

b Panjab Act, sec. 107 (2), says ic notice necessary if the place is a stable or house or
shed for horses, cows, &o., and sec, 109 gives power to euter for dmovory of velicles or
nnimul- liable to taxation,

(g7 loﬁoc of entry.—Occupied.—Apparently entry on unoccupied bmldmg or Jand
Hzl:“im no notice. Panjab Aab, sec. 109, requim the notice to be gwen to bhe owner in cnse
of oam& bundlnnr land, :
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ho 8 —-aum- Aot.m 874,1*30 6 heurn. 0 lee Bom. Oxty ,Act. sec. 488 wlneh
“ unless for any mméhmb rmnﬁ it ﬂm‘ll bo éaemed inexpedlcnb

mlnh-y of human dwi!lugl v-‘ﬁ'ndet 'bhe o‘lﬁ!’nﬁp@; jnémet, ”

: ~ﬁuder the Bom. City Act, it is “usages;” and in the Panjab Aot it ll “:enﬁmants,' and

further, ‘“sufficient notice shall, in overy mptihaa, be given, even when entry may otherwise
be without notice, to enable the mmml of sny apartmeut approprinted to famtles to regmova
to tome M of the premises where their privacy neéed not be distarbed.”

& : Tho Pu;)ab Act, sec. 202, has somewhat similar provisions. k,

i .‘vv:.".ﬂ;‘oﬁ ahur a dispute between the municipality and the owner of certain land about a
drain whieh ran through the land aund which the municipality were apparently bhound to
repair municipality claimed to have the right to enter upon the land and curry ont the
repair, wovdmgly the municipality gave him a notice under this section and in the notice

gnve mrm\n directions not to offer any obstruetion to the municipal servants in the mpalr

i For mmug suuh obstrnetion accused was convicted under section 155, |

- _Held, reversing the conviotion, that there was nothing in the section authorising the
issna of such a notice. All that is necessary under the section is simply to intimate to the
occapier of the land that the *municipality will enter for the purposes mentioned in this
section at a specific hour on a specific day. If the occupier dees anything to prevent the
entrance, he cannot be said to disobey the notice, for the notice is a mere condition precedent
to the nﬂlt of the munieipality to enter. Though the act may amount to wrongful restraint or
wilful obstruction, as the case may be, it is not runishable ‘under section 155. (Imp. v. Pur-
akotum (1904) 6 Bom. L. R. 538.)

~ 160. (1) If a dispute arises with respect to any oompensa,-

 “Arbiteation in cases tion or damages, which are "’bv this Act
of compensation, &c. directed to be paid, °*the amount, and if
necessary the apportionment of the same, shall be asoertained
and determined by a ‘Panchdyat of five persons, of whom two
shall be appointed by the municipality, two by the party to or
from whom such compensation or damages may be payable or
recoverable and one, who shall be Sir-Panch, shall bc selected

- by the members already appointed as above.

~%(2) If either party, or both parties fail to appoint members,

or lf the members fail to select a Sir-Panch within one month

from the date of either party receiving written notice from the
other of claim to such compensation or damages, such members
a8 may be necessary to constitute the Panchayat-shall be appoint-
ed, at the instance of either party, by the District Judge.

- %(8) In the event of the Panchayat not giving a decision
within one month from the date of the selection of the Sir-Panch,
or of the appointment by the District Court of such members as

be necessary to constitute the Panchayat, the matter shall,

%pllcatlon by either party, be determined by the District
( ‘ourt whicli shall, in cases in whieh the compensation is claimed
in respect of land, follow as far as may be the procedure provided
by the Land Acquisition Act, 1894, for proceedings in matters

referred for the determination of the Court. :

Provided that— -

~ (a) mo apphcatmn to the bollector for a refemnoe shail be
wneceswg and L e e (e
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oceedings in-any manner it thinks fit.

is is a re-enactment of sec. gllof~§hanld"Ao§ of 1878, with

: ) the Cou I have full power to give and apportion
the costs of all \

n\‘ Nln i ihrﬁ:“#’\‘ \‘

~some slight alterations. ; : - R

. The words  costs or expenses” were struck out by the Amending Act of 1914 us it

was considered desireable to restrict the decision of Panchnyers to the matters for which they

are properly sunited, viz,, regarding damages and compensation. . Dispute as to costs and
expenses are provided for by new sec. 160-A. :

Madrus Act, sec, 281, says compensation in cases of convictions is to be determined by
the Magistrate. ‘I'his agrees with Bom. City Act, sec. 502 (2); and sec. 504 provides that
compensation in other cases and expenses, in case of dispute, are to be determined on, appli-
cation to the Chief Judge, Small Cnuse Court. ;

Top
¥

By Bengnl Act, sec. 135, damnges or compensation is to be ascertained and determined
by a Civil Conrt. Panjnb Act, sec. 149 (2), provides that compensation should be settled by
agreement of the parties, and in case of non-agreement, in the manner provided by the Land
Acquisition Act. »

This Panchayat system has, it seems, been found in practice to be highly unsatisfactory
from a municipal point of view. Though, in theory, the system may uppesr to be very
sound, ‘vet in actual working the result has invariably been to nward exorbitant rates for
the land acquired. The reason for this is, that the money comes from the public purse,
and not out of the pockets of an individual, and in consequence the tendency is to be
liberal in awarding compensation. The award of the ‘arvbiteators thervefore always errs on
the gide of liberality ; in fact, preposterous rates have often to be paid by the manicipality
for land acquired nnder this system, The difficalty expervienced in appointing a snitable.
person as a “ Siv Panch.” who has a proper sense of the respousibility of his position, is

- another drawback which militates agninst the impartial working of this system. It was
therefore suggested that the system shotld be abolished, disputes being determined by the
Distriet Court, or if net, then it might be improved by remunerating the arbitrators by fees
paid beforehand, and in any cnse there should be no Sir Panch, cases of difference of opinion
being referred to the Collector who counld then put the machinery of the Land Aequisition
Act into motion. These proposals were not adopted.

Persons disqualified for appointment on Panchayet.—A Mamlatdar, who was a member

. of the municipal committea which songht to acquire the land, and who acted for the Collector

in the mnegotintions and gave evidence as to its value wus held fo be disqnalified as an
ussessor.  (Swamiras Vithal v. Collector of Dharwar. 1.1L.R.17 Bom. 299 ; P, J. 1892, p. 189.)

A person who besides being a rate-payer of the municipality for whom the land was to
be taken up, is algo a member of a firm having large eontracts with the municipality, though
fhose contracts are not directly or indirvectly connected with the question of the land, is a
* quahified assessor” within the meaning of section 19 of Aet X of 1870. (Sorabji v. dssistant
Cullector, Prant, Bassein, P. J. 1892, v. 827.) :

2 By the Act directed to be paid.—Under the Public Health Acts 1875 (38 and
39, Vier. C. 65, sees, 179, 181 and 308, the necessity for arbitration may arise for the purpose
of assessing compensation payable to a person who has sustained damage in the ‘execution by
the ieouncil of its statutory powers, or for the purpose of determining all such matters as
by the statutes are specinlly anthorised or directed to be so determined. :

The damage in respect of which compensation is payable must be sneh as wonld have
been admissable, but for the authovity of the statute. (See Hall v. Bristol Corporation, L, R. 2
C. P. 8322 ; Rose v. Aivedale Draianage Commissioner 1 C. P. D, 402; Herring v. Metropolitan
Board of Works 34 L. J. (M.c.) 224; Cessford v. Dever Harbowr Board (1898) Times2 April;
Burgess v. Northwich Local Board 6 Q. B. D. 264.) *

It must arise from the execution of the works. (See Cessford v. Dover H. B. suma)
Merely giving a notice of intention to execute a work e. g, 10 lay a sewer through private
lands, acted upon by the claimant, does not entitle him to compensation for expenses so
inearved (Davis v, Witney Urban District Council, (1899) 63 J. P. 279 C. A)

‘Tt must not arise merely from the use of the works after coustruction. (See Durrant

s v. Brauksome Urban Couwacil, (1897) 2 Ch. 201, 805 C. A.; Horton v, Coliorym Bay Urban
Council, (1908) 1 K. B. 827 C. A.), nor under other statutory or common law powers.
,(B;rg_du,;., Northwich Local (Board supra; Robert v. Falmouwth, San. Authority (1888) 52

.
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—

from lomeﬂdng ﬂm by tho mﬁoﬁ which it is not unbhoﬁued to do, the ’?n\ed y is by aetion
and not by :’o;mm for compensation. (R. v. lemgton ‘Local Board of Health, (1865)
6 B. & sec. 56 , 3

. o '1‘he damage snmmed need not be damnge to lanﬂ or an :Mareat in land, butit includes

; a.ny :secm of dumage suffered by the exeeation of powers. Proqpactxve or futnre as well as

ve may generally be included. (Uttiley v. Todmudin District Board of Health,

M l'a J. (€. P.),19; Colac Municipality v. vSummerﬁeld A. C. 187 P C.; Re Brown v.
Han?mw Contract, 80 L. T. 127°C. A)

8 The amount of compensation to bo determined. Oon;tmnsatmn, how to be
assessed.—* A mosqun in Bombay was abutted on 3 sides by public streets, The municipality
under sec. 166 of Bom. Municipal Acts IIT of 1872, and IV of 1878, required the trustees
of the mosque. to set back the building on the said three sides for the parpose of improving
the public streets. It was contended that the amount of compensation'to be paid to the
trustees was to be measured by the loss of rent which they would have received for ce:tmn
vooms which they had proposed to build on the land in qnestion, |

“ Held that the words of sec. 163, were intended to ensure compensntion to the
owner for every sort of damage and not to restriet it to compensation for such damage as
he mlgbt by his own arrangément reduce it to. Compeusation becomes due under the
section as soon as the corp«m\tnon takes possesslon which is when the owner beging to
build, and there being no words in the section to show a coufrary intention, the compen-
nhon must be assessed according to the state of things then exiscing, and not hvon the
basis of what the owner may have it in his power to do towards diminishing  the damngn
‘which wonld otherwise result to him. Held, also that in cases of compensation granted
under sec. 163, the addition of 16 per cent. cannot be allowed.” (Municipal Commissioner,
City Bombay v. Putel Hugi Muhammad (1890), I. L. R. 14 Bom. 292,)

.. The municipality acqnired a portion of a plot of land at a time when the temporary
boom in prices cansed by the mimouncement of -the transfer of the capital to Delhi had not
subsided. Held the compensntion to be awarded by the Court under section 160 (3) of the
Act was not the rate which the plot would have fetched after the boom had subsided, but the
price which a speculative purchaser would have pnid for the land at the time of the wquisition.

No compensation can be awarded for severance of the plot when owing to the aequisition
of the portion for widening of the street, the value of the rémaining plot had been actually
enhanced.

Held further that in Karachi City, the price of small plots used as shops lius a close
relation to the rent. (The Karachi Municipality v. Khatanmal, VIIT 8. L. R. 129.)

Civil st for recovery of compensation, &c., does not lie,~All claims arising under this
section smust be brought in the manner here provided and cannot be recovered by a civil suit.
The Act having provided a specinl tribunal for this purpose resort must be had in the first
instance to it, and it is only when the tribunal acts ultra vires that the Civil Courts ean
interfere,

Civil suit—So long as the amount only of the compensation nnd its apportionment is
in dispute, no suit for its recovery can bebronghr, (vide 1. L. R. 12, Mad, 105.) But if the
maunicipality disputes its liability to grant compensation, an ordinary Civil suit for recovery
‘would apparently lie.

As a rale an action will not lie in respects of matters for which compensation is
awardable. See Halsbury’s Laws of England.  Actions Vol. 1, p. 8. Compulsory Purchase of
Land. Corp. Vol. 6, p. 81, et seg p. 44. Injnuction Vol. 17, v, 224, See also ‘end of note €
nfra,

As to notice to be given prior to institution of snit and period of limitation, see see, 167.

Al!auchaya.t must deliberate collectively ; S8ir Punch not umpire.—The

ality having determined to nequire a portion of the plaintif's house for vhe purpose of

t\oni a street, plaintiff was willing, bt the parties sould not agree to the price, That
qnwop was referred to arbitration under this section

. Held thnt there must, be a collective deliberation by all the five members, Where after
mquing into the matter in dispnte, two members decided on one figure, two others on another
figure, and then a reference was made to the Sir-Punch who expressed his agremment with the
figure of ove of the sets, held that this was not the correct px-ucednre. The er-Punqh could
not be treated A8 an umpire, :

Such a decixion cannot be filed as an award.—Where lnch a decision wns paned and, an
liention being made to the Subordinate Judge to file the award of the Sir-Pauch, he
nud to do 8o, held that the Sub-Judge acted rightly. Qanm e—Whether &doomqp undor
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. 1& came under s, 525 G:nl Procedure Code (soe now Snt'l Schadula of tne Code of 1908), the
‘procedure under see. 160 not being a rafamuce of a ma.tl.er to arbitration within tha meaning
of sec. 525, 0. P. C. =

" When there is a dgjinite contract municipality cannot Birboul of it —-Upun the nbove
rulmg apgf‘ ieant moved the District Conrt to determine the compensation to be pnaid by the
municipality, and the Court accordingly made its award. The mnnfoipnluy appealed from
that awnrd, contending that as they no longer required the plaintifi's premises, and as there
never was a completed contract with him, they were entitled to resile from the bargain.
Held that where, as in this case, theve is a definite and completed contrict to give and take
the estate upon terms to be settled thereafter, aud the valuation cannot 'be mnde ‘medo et
forma, the Court will substitute itself for the arbitrntors, especially where under a specinl
statute it is compelled to ascertain the price. Of such a contract specific performunce would
be awardable if Gregory v. Mighell (1811) 18 Ves. Jun, 328, The municipality canuot resile
from it. (The Poona City Municipality v. Ramchandra, (1908) 10 Bom, L. R. 617.)

6 Decision by District Conrt. Appeal from District Court finding.—The High
Court abstained from expressing an opinion on this point as in the circuiwstance of the case,
it was not necessary to do o in the circumstances of the last mentioned case,

No appenl from District Court's ovder.—The right to compensation and the remedy for
the determination and apportionment of the amounns are given by the Act itself ; so the right
must be nsserted and the remedy pursned only in the manner and upon the condition pres-
cribed by the Act. It is a well known principle of law that, where & statue crests n right
not. exikting at common law and prescribes a particnlar vemedy for its enforcement, then
that remedy alone must he followed : per Willes J., in Wolonhampton New, Waterworks Co. v.
Hawkesford, (1859) 6 C. B. N. sec. 336.

This Act no where gives the right of appeal.  Sec. 160 dues not provide for an appeal
nor can any such right be implied, indeed the implication is againgt a right of appeal.

T'he words “ follow as far as may be the procedure provided by the Local Aequisition
Act™ mean that only these provigions of that Act apply to the proceedings before the Diguriet
Conrt which regnlate its procedure in lana nequisition cases. The said provisions do not
include sec. 54 which gives the right of appeal from an award under the Act. The Legislature
has heeun very eareful to limit the appheation of the Land Acquisition Act to proceedings by
the District Conrt nuder sec. 160 (3) that the implication is distinctly aguinst a right of
appeal,

An order under sec. 160 (8) is not a decree, because it is made, not under the ordinary
civil jurisdiction, but under a spe¢inl jurisdiction created by a special Act. Meenabshi Naidoo
v, Subramamyn Sastri, (1887) L. R. 14 L. A. 160. No right of nppeai under any general Iaw,
nor ¢an a right of appeal be assumed “on any matter which comes under the consideration
of n Judge ; sueh right must be given by statute or by some anthority equivalent to a
statute.” (Chnmlal Virchand v, Ahmedabad Municipality, I. L. R. (1912) 36 B. 47; 18 Bom
L. R. 958.)

See the rulings in note 7, section 22, p. 65 and note 1, section 86, page 256,

In Singarvanchi Mudeliar v. Vardaraju Mudeliar 1909, 2 Ind. Cas. 426 it was held that
where the Collector of the Dismch ueting under rules nnder the Madras Act, granted sanction
for n prosecution, he wnas not a ‘ Court’ within the menning of section 195, Crim. Pronadnre
Code, nnd therefore no appeal lay to the District Judge against the order of sanctiou.

Sub-section (2).—The mmgithl note should be, * Punchayat when to be appointed
by Distries Judge.”

Snb-uotmn (3).—The marginal note should be “ Distriet Court when to detemmns
matter.” D

160-A. If a dispute arises with respect to -any costs or

Costsor expenses how  €XPenses which are by this Act directed to be

cotermined and re- paid, the amount, and if necessary the appor-
obwared tionment of the same, shall, save where it is
.otherwise expressly provided in this Act, be ascertained and
‘determined by the municipality and shall be recoverable in the
same manner »8 an amount t,!almed on account of any tax re-
cover&ble under. oliapter VIIL

Oﬂg‘ho!uotion —This was inserted by the Amandmg Aot,ofwi-i.



161. -“{1) The "mummpamy ?a;n& ‘Ju" t!m case. of o@énces,

Manicipality u”., against any of the provisjons of this Act men-
prosecute. ~ tioned in section 183 (d), the chief officer,
*may ‘(liMG@» Gy prosecution for any public nuisance whatever,
and mymwe proceedings to be taken for the recovery of any
penaibles, and “for the pumshmenb of any person ‘offending
against the provisions of this Act, ‘or of any by-law thereunder,
and may order the expenses of such prosecutions or other g
ceedings to be paid out of the municipal fund :

1Provided that no prosecution for an oﬁenca under this
Aot“shall be “instituted except within six months next after the
oommlssxéu of such offence.

1"(2) Any prosecution under this Act or under any by-laws
thereunder may, save as therein otherwise
Jwvf g provided, be m);tltuted before any Magis-
trate and every “fine or penalty imposed under or by virtue of
this Aet or any by-law thereunder, “and also all claims to com-
pensation or other expeuses for the recovery of which no special
provision is otherwise made in this Act, may be recovered *on
application to such Maglstra,te, by the distress and sale of “any
moveable property “within the limits of his jurisdiction belonging
to the person from whom the money is claimable.

1 O!i'in of section.—Sub-sec. (1) is a re-enactment of sec. 82 of the old Act of 1873,
except' the words “or of any by-law thereunder” which are new. It is identical with
Bengal Act, sec. 352.

Costs of litigation.—In Attorney General v. Mauo: of Norwich, 2 Myl. and Cr. 408,

425, 428, the Lord Chancellor remaiked that the tlause in the Act of 1885 authorising the
pa.yment of expenses not otherwise provided for, which shall be necessarily incumed in
carrying into effect the provisions of the Act “cannot merely niean expenses to carry into
effect that which must be done to set the Act of Parliament in operation, but mnst mean
also those expenses which would arise out of the duties imvosed on the parties by the Act,”
On this principle, it has been held that the costs of Ifigation undertaken bona fide and on
reasonable grounds for the defence of the corporate rights, may be paid ont of the public
fund, th luch litigation iseveutnally nnsuccessful. Reg. v. Mayo: of Tamweith, 19 L.
3 N 8 ‘ £ ¥

;_,2 ' imlty ma.y direet.—This power rests with the Managing Committee,
sec. 27 (2), subject to any lwitations prescribed specially or geneially by rules under
sec. 46 (a), i\
E 1n the Bill, it was vproposed that “the municipality, or the Managing Committee,
q'tho Chairman of any Committes, or any officer authorised either specially or generally .
in this bebalf by the municipality, or, in a City Municipality, subject however to the
provisions of Chapter XII, the Chief Officer, if any” might direct prosecutions. This has,
however, been omitted.

When Chief Officer may direct.—The words “and in case of offences ® * ¥ the chief
officer” were inserted by the Amendirg Act, of 1914, : ;

“29. The peculiar wording of this section seems to. apply. Lhah in ﬂ;e case. of bilb
nuimlm, the dmebiouahon.ld be upoaml with nofewnce m q%h ’wtiunlar ?u g P‘l
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" Direction implies not only an order, but. instructions for guidance. It would be impos-
sible by a general rule to direct m?nuﬂw in nll cases of nuisance whatever. and the
Legislature seems, in its use of the singular number, to have recognised thut a special direc-
tion must be given in.each such case; * LRl

*30. !an the same difficulty 'db# not, seem to arise m:-sxé‘q?iie?ag of peniitics recoverable
under the Act itself for offences therein definitely specified. As I have above pointed out,
action munst under sections 68 and 81 be initinted withonr awaiting the special authority of

- the municipality or its Committee in each case, and in respect of offences against specific

provisions of the Act, there can mever be any doubt that the interests which a municipality

18 bound to protect have beeu affected. No exercise of discretion is: necessary in' such cases

to decide whether the facts, if proved call for municipal interference, any move than in the

case of recovering wunicipal taxes, and it would therefore seem to be competent to n

municipulity to order by general rules, that the duty of taking proceedings for the recovery

of penalties should be performed by officers appointed for that purpose. It is clearly
unnecessary for the municipality to consider in each individual case whether the evidence
ig sufficient to secure a conviction, That is a matter necessarily to be left to the Magis-

rtate, still less is it a part of their duty to pay any regard to the individual offender, and

it, therefore, seems to me that there is absolntely nothing in such eases on which they can

be called to exercise their diseretion, except the selection of the officer who is to make the

formal complaint. Such officer mny, therefore, it scems, be appointed, and his duties deter-

mined by rules under section 382 (b) and in 8o appointing him and determining his duties,

the municipality would, I think, be exercising, not delegating, their power, and would have

done all that is required of them. /In such case, their power is a power of appointment and

assignment of duties, such as they wonld exercise in appoiuting an inspector or a suyyeyor

to perform a class of duties. Aty

81. It would, of course, be competent to a muuicipality to exclude from the daties
assigned to any of its officers the institution of any particular class of proceedings and such
discrimination would itself be an exercise of the power conferred on municipalities,

The power of instituting proceedings is not a power conferred on municipalities. Their
power is to order the institution and when this can be done in respect of classes of cases
by a mere mandate unaccompanied by special instruction ov directions, the duty of insti-
tuting may, I think, be imposed by rules.”” (G. R. 8262 of 30 Oct. 1869, G. D ) ‘

Delegation of power to direct.—Section 37 authorises the delegation by the munici- -
pality, in accordance with rules of any of its," powers, duties or execntive functions ” to the
president, vice-vresident, chairman of commiltee * * * or to one or more stipendary or
honorary officers.” : Y L

General power to Secretary to prosecute.~* Though it may be desirable that a muni-
cipality should not delegate to its Secretary a general power to prosecute veople, a conviction
based on such a prosecution would not thereby be rendered illegal.” See 8. L. R. Vol. 1
p. 88 note 5 p. 824. '

Prosecution instituted by authorised verson cannot be withdrawn by municipality.—Under
sec. 280 of the Madras Act the Municipality or the Chairman may expressly authorise a person
to make a complaint for an offence under the Act. Under sec. 39-A the Council may deligate
certain powers of the Chairman to the Secretary and once so delegated they cannot be with.
drawn without the sanction of Government. Powers of Chairman under sec. 280 were delegnted
to the Secretary who then instituted certain criminal vroceedings under this Act. The Council
disapproving of this passed a resolution withdrawing the complaint and the Magistrate
acquitted accused. Held, reversing the alquittal, as it was not open to the Council to pass the
order, (Paramanda Nadar v. Karunkara Doss (1914) 23 Ind. Cas. 507.)

38 May direct or order.— Prosecution not obligatory.—1It is always open o a munici.
pality to obstain from directing a prosecution in any case in which it is thought nndap:mh]e
to give such directions under sec. 82 (now 161). (G, R. 1910 of 13 May 1895, Gen. Dep.)

 Under various other mumicipal Acts only municipality may prosecute.—The Bom, City
Act, sec. 517 (1), provides that “the Commissioner may—(a) take, or wjnhdmw“from,
proceedings agninst any person who is charged with— (i) dany offence againsi this Act, ("} Any.
offence which affects, &c., the corporation or due administration of this Act; (ii) committing
any nuisance whatsoever; (b) compound any offence agninst this Act, &e.” :
. 1t was ruled in Imp. v. Dr. Nadirsha, Bom. H C.Cr. R. No. 45 of 1898.— The only
person empowered under this Act, to take proceedings ngainst any person charged with an
offence against this Act (s. 517), is the Municipsl Commissioner” or other offiver to whom he
may delegate this function by writing in that behalf under sec. 68. When a complaint is
not go instituted there can be no conviction, as it is not properly mq}mted. Iy
The Panjab Act, sec, 186, is exactly the &ﬁn.e,‘, and adds an explanation as to who may
be authorised by the Committee to prosecute, and that the ahghpa,-{by must be in writing,

L
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N, W, Provxnoea‘ and. Ondh Act sec. 69, provides «3 ' Goniet ‘shiatl ok tako
M‘ ﬁt an offence punishable under this Act, * ¥ except on the oomphnnt of the
nldinipu‘l Mu‘t of some person authorised by the board.”

Th&m Manicipal Act of 1886 sec. 151 is also to the same effect, that it was hcld in
Nummv Emperor, (6 N. L. R, 114; 1910, 8 Ind. Cas. 274) that this~ dxd not apply W an
oﬁom&e made punishable by the Act under the Indian Penal Code.

Ohcnm’n general authority given wverbally when not valid. —The provmo to sec. 45
the?Bengal ‘Act, (which sets out that nothing done by the Vice-Chairman which might
have been done under the authority of a written order from the Chairman, shall be invalid
for wanl or defect of snch writien ordar, if it be done with the express or implied consent
of the Chairman previously orsubsequently obtainéd), cannor be considered as altogetner
overriding the body of the section, and relates only to specific acts in which an exptess
or implied consent may have been glven or held to have been given. It caunot be held
to apply to a general authority, verbally given by a Chairman to a Vice-Chairman, o institute
ations nunder the Act, as such power can only, under the body of the gection, be

ddegsted by a written order,

. “In a prosecution instituted by a Vice-Chairman fm nbshnctmg n drain where it
q)pm& that the Chnirman had some months previously verbally given the Vice-Chairman
.en\oul tut.houtytomsmute all such prosecutions under section 353 of the Act, and it

I that o conviction had been obtained befme a bench of Magistrates, and that on
appeﬂ. to the Magistrate the conviction had been upheld, the Magistrate himself being
the Chairman and hearing the appeal with the express consent of the accused, and where
it was contended in revision before the High Court that although there was no written
mdatby the Choirman delegating his powers, it must be taken upon the facts proved and
the circumstances of the case that the prosecation had been institnted with the express or
inplbd ‘consent of the Chairman obtained both pwvmnsly and subsequentiy within the terms
of che proviso to section 45. Held, that the proviso did not apply to the case, that the
‘prosecution had not been prope:ly instituted and that the convietion and sentence must

MS)

" Qhairman cannot direct prosecution unless authorised by Board.—In the case of Queen-
Bmpresn v. Yusuf Khan (I. L. R. 8, All, 477), which was decided under thiz section of the
N.-W. Provinces Act, a District Muglstmte who was also Chairman of a Municipal Board,
having information that n certain person had evaded payment of octroi duty, divected his
prosecution for breach of manicival rules. The Magistrate in thus causing proceedings to be
taket, ncted wholly of his own motion and authority, and accused wns tried and convicted.
Held that any rule made under the Act was subject to the provisions of that Act and among
them to sec. 69 which made it a conditior precedent to the institution of n prosecution against
the accused, that there should be o complaint of fhe Muuicipal Board or of some person
authorised by the Board in that behalf,

“Held also that the position of the District Magistrate in connection with sec. 69 was
lﬂtxbemr nor worsc than that of any other member of the Board, and unless he had beent

g. worised by the Board as n Board, he had no more locus standi to cnuse & prosecution
Jingtituted personally than any other individuni member ; ; the words of sec. 69 being
y, and the petitioner having from outset urged this objection to the legality of the

‘(,‘,':;L.“ aside. (Kheroda Prasad Paul v. Chairman, Howrah Municipality, 1. L. R. 20,

proceeding be was entitled to the benefit of it now, and the conviction was illegal and must
be set n!ld’

i Under this Acc any gparaon may prosecute.—The omission from this Act of snch ex-
press limitation a8 in these other Acts. wonld imply that the Legislature did not intend to .
restrict the right of prounuhon to the municipulty, The section as now framed merely
enables u nﬁmhyipnﬁty to direct a prosecution for offences agninst the Act, and does not
damva nny one else of any rigj:tbo prosecute. The Sind Sadar Conrt in Cnminal Appli-
ention No.'7 of ma Held w becanse the lasy yra. of sec. 31 (now sec. 94) provided

>

that “any n_anay ingtitnt nder this section,”
it could not be assumed t q’g‘y ’M’A f‘“ at "qipr::ier;::imy:oué;ﬁ n under the.
!ﬁmm lﬂBudlsu. ipedu! nthorlby ﬂmu!u conferred ou‘bhe pﬁtxhwly,



S (Crap, X.—Prosecutions—Sec. 161.) 395
.:.“{.A 5 P % 3 e =3 Fa 0 A k: :
could only be exercised in cnses falling under that section. The omission to give such
authority in ounses not falling under that section, gshowed that only persons duly authorised
under sec, 82, conld institute prosecutions in other cases, : )

ed are omitted M‘.”“,ﬁ‘?‘.' &ﬁuf showing that the

" But in this Act the words quoted )
intention was not to place any restrictions under this Act. ‘

_ Any person may prosecute,— " 24, There-is nothing eitherin the “municipal Acts or in
any other law requiring the sanction of the municipality to the institution of a compluint as to
any ‘offence agninst the Acts, Indeed, section 82 and section 68 of Bombay VI of 1873,
evidently contemplate the laying of complaints on oceasions when it wounld be impossible to
await the authority of the municipality. ¢ 3

There is nothing as far as I can see to prevent any one from pl'sfelﬁng.-a.éo;ﬁrbl;int
that & municipal offence has been committed.

There is no section corresponding to sestion 253 of 38 and 89 Viet, €. 55, which
prohibit the recovery of a penalty, except on proceedings taken by n party aggrieved or by the
Local authority, e

“25. Bub such a complaint wonld not be the complaint of the municipulity nor would the
municipality be responsible for the expenses arising therefrom, unless the municivality had
ordered the complaint to be made or had authoriged or ratified the expenses incurred, ; 4

: “26. Section 82 of Bombay VT of 1878 gives the municipality power to direct aiy prose-
cuation for any public nnisance. »
This does mot preclude any individual member of the public from exercising the

ordinary right to complain of a public nmisance. |

“97." It would not, however, be competent to any officer or servant of a municipality to
institute on behalf of the municipality a proseention for a nuisance unless such prosecution
had been divected by the municipality. (G. R. 8262 of 30 Oct. 1889 Gen. Dep.)

Any person may prosecute.—Held that neither sec. 161 nor any other section of the
Act either directly or indirvectly takes away the ordinary power of the members of the publie,
having knowledge of the commission of an offence, to set the Inw in motion by a complaint,
Exceptions to the rule mast be created by statute e. g., sec. 195 to 199 Criminal Proecedure
Code. ‘
Private person may comvlain.—Sec. 82 (now 161) does not prevent a private person from
making a complaint to the Magistrate in snch a case, for instance, ns where an offensive liguid
was allowed to flow from the premises of accused into the street. (Queen Emp. v. Bai Reva,
Bom, H. Court Crim. Application for Review, Nos. 354 and 556 of 1892. Un. €. €. 680.)
Approves of Emp, v. Mulchand noted below. i

Magistrate or Policermay prosecute~—*In this case, the pefitioner’s cattie had been
taken to the pound by the police, as they were found straying along the public roads without
a keeper. The petitioner was subsequently prosecuted by the Police before a First COlass
Magistrate, who convicted and sentenced him to a fine of Rs. 25, under section 64 of the Act
(now sec. 187). The petitioner argued that as the prosecntion had mnot been sanctioned
:'y the municipality under the section, the Magistrate was wrong in taking cognizance of

he case.

““Held that this section does uot deprive a Magistrate of the power conferred hy
sec. 191, Criminal Procedure Code, of taking cognizance of an offence upon complaint, or uron
a Police report, or apon information, &e., or a Folice Officer of the power conferred by sec. 23
: of Bombay Act VII of 1867. The Judgesfdd “ We look upon sec. 82 as merely enabling

a municipality to prosecute for offences against the Act, and not ns depriving Police officers
or Courts of any nuthority or jurisdiction conferred on them by any other law.”  (Bom H. C.
Crim. Ruling No. 44 of 1887, Imyp. v. Mulchdnd Odhavdas; Pohumal v. Lokumal, Sind 8. C. R,
C. Rev. 36 of 1895.) See Madias Act, sec. 280, noted above,

l Magistrate, duly empowered nnder the Code, can take cognizance of such offences on

a complaint of facts, irrespective of any complaint by the municipality. (Vide Bom. H. C.
Crim, Rul. 44 of 1887 noted p. 811).  The ruling in Sind Sadar Court Criminal application 7

of 1883 was on a construction of sec. 31 of the old Act which contained a special para. which

has now been omitted from sec. 94. The ruling in Bom. H. C. Cr. Rul. 45 of 1898 moted

supra was on the special provisions of see. 515 of the City Act, (Imperator v. Hasomal
1das, Sind Law Keporter Vol. I, Crim..Cas. 88.) Bk 2
Sametion must be in writing.—1The only evidence of sanctinn of proseention of a public -

authority is » writing nnder the signnture and seal of that authorityL Heli also that certain

- “Formg of prosecution ” were not proper suuetions and the conviction wns squashed. The

writing must show the sanction of the sanctioning an't;hgﬁfy “and not merely that the com-

wunt has &t%ud@m,‘ (Rasul Baksh v. Municipal Bq‘w‘dp&t?hwi(l_ﬂ )16 0, W. N,
R e 9. ; s o RN LR, bl oy Lol

Al
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aﬁojn-ﬁ the otder. ﬁmﬁlﬁce o’! oh wn ce, the q. !' Aet,
‘Magistrate learns that an appwl h bqon uuﬁt:md the
% pending the’ uppoal :

w—*ordut. "The Act does ‘not say ‘how this m\ to bb done, . bub as  the
‘Magistrate mnst be sntisfied “that the prosecution is duly instituted, it wounld seem that the
klimﬁon or order must be in writing and produced with the «-omnlmnt when preleutod This
hhmm with the Panjab Act. See 16 C. W. N. 934, note 3, swpm

’Legul a.dmce -——Mummpnhtws, who are in no way Government officers, and whom the
Lagu’lstm has placed in mattersewithin their jurisduction, in an independent position,

“shonld us a general rale be left, like similar bodies at home, to defend the legality of vheir
own prooeedmn, aid not be allowed to call on Government to inquire into the merits of

emy individual case in which the propriety of their decisions may-be arraigned,

i comphonted cases, where the ]egaht.y of the vroceedings which form the grounds of

_action may be open to grave doubts, a reference may be made to Government to obtain
the opimon of the Legal Remembrancer, but this cannot be necessary in trivial cases.—
G. R. No. 2612, November 5th, 1859,

It is no part of the duty of the Law Officers of Government, whether the Solicitor to
Govmmwﬁbrthe Remembrancer of Legal Affairs, to give Iegal advice to municipalities.
It is the duty of such bodies to obtain legal advice at their own cost. (G. R. 3768 of

21 Sep. 1882; 4648 of 5 Dec. 1885; 811 of 1 March 1886; 836 of 26 Feb. 1889, Gen. Dep.)

! Appeals to Privy Council.—The Government of Indian in their letter ' No, 1274, dated

9 Sevtember 1889, pointed out among other things, that when an appeal to which a

munieipality is a party is preferred to the Privy Council, the duty of making arrange-

ments for the conduct of the case must be undertaken by the municipality eoncerned.

gl;m d]g:m)oh should be communicated to all municipalities. (G. R. 4372 of 21 Oct. 1889,
n P. f '

5 “Prosecution for any public nuisance.”—See, note 2 supra. As public
nuisances may be prosecuted either civilly or criminally, the word “ prosecution” here is
probably nsed in its wider sense, though in sub-sec. (2) it is used in the vestricted sense of a
criminal proceeding. Hence these prosecutions for public nuisances may be under the Penal
- Code or the Civil law. As a public nuisance is not “ an offence under this Act,” the 6 months
limitation does not apply to such a prosecution whether criminally or by Civil suit. See
note 10.

Public nuisance.—See note 9, page 179, —Indian Penal Code, sec. 268, says “ a person is
guilty of a public nuisance who does any act, or is guilty of an illegal omission, which causes
any common injury, danger, or annoyance to the public, or to the people in general who dwell
or oceupy property in the vicinity, or which must necessarily canse injury, obstruction,
danger, or annoyanuce to persons who may have oceasion to use any public right. A oommon
nuisance is not excused on the gronnd that it canses some convenience or advantage.”

The Bom. City Act provides sec. 515 (1), “Anv person who resides in the City, may
complain to a Presidency Magistrate, of the existence of nuy nuisance or that, in the exercise
of any power conferved hy secs, 224, 241, 246 or 367, (corresponding to secs, 108, 62 and
127 respectively ) more than the least practicable nuisance has beeu crented, Vol ‘

b\ ) Upon veceipt of any such complaint, the Magistrate, after making such mqniry a8
‘o necessary, may, if he sees fit, direct the Commissioner—

{h) to put in force any of the provisions of this Ast or to take such measures as to

/ sueh Magistrnte shall seem practicable and rensonable for preventing, abating, diminish.
ing or umedylng such nuisance,

(b) to pay to the complainant such reasonable costs of, and relating to, the said com.

« plaint and order as the said Magistrate shall determine, inclusive of compensation for

the coruplninant’s loss of time in prosecuting such cumplmnt 4 R,ght torecuver damages
for injury by such acts is expzuulv reserveil. i

ko Gl vhuse Promw ram niike tbuo po:wltw- are only
ﬁmmderhhhAci,mdbyuhm 2.'{, njgh 164, they can only be recovered
on application to a ll-gumu it foﬂm that such '&eodiug is A ormind mtiun.

-
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1t is not apparent why therefore the word ‘ proceedings’ has been used here, when it might
_ have been simpler to have said “ the municipality may direct any prosecution for any vublic
' muisance whatever, and for the recovery of any pemlﬁe)t.”, % _ ;
" Such a proceeding being a “ prosecution for an offence under this Act,” the limitation
of 6 months wounld apply. - See note 10,

7 “For the runilhmont of any persons.”—As this punishment can only be

* by a prosecution for levying the penalty prescrbed in each case, it does not appear why it
was mot sufficient to add after the word *penalties,” the words “imposed under or by
virtne of this Act or of any by-laws thereunder.”

8 ‘““Offending against the provisions of this Act."”—False returns—2Munici-
pality mo power to procecd under Pennl Code—* The Bengal Municipal Act, 1884, gives power
to levy a tax on horses, &e. see. 133 requires the owner of the taxable thing to send in a
statement in writing of the horses, &c., linble to the tax for which he is bound to take out
a license, on receipt. of which and the mouney, the municipality are bound to give the
license ; and sec. 137 imposes a venalty for keeping a horse or taxable thing without a license,

“.C sent in a statement for 2 carriages and 6 ponies. The municipal overseer on veri-
fication reported he had 8 ponies and one horse. The Chairman directed his prosecution for
(a) giving false information sec. 182, Penal Code, or (b) making a false statement on a decla-
ration, sec. 199, or (¢) attempting to cheat, sec. 415, Penal Code.

‘ Held that the powers of the municipality were restricted by sec. 352 of the Act to the
prosecution of offeuces created by that Act, and therefore had no nower to institunte proceed-
ings under the Penal Coda, The facts could not in law constitute the offences charged. The
munivipal Act is intended to be complete in itself as regards offences committed against the
municipality, and there is no indication of any intention to render a delingnent, also liable to
punishment under the Penal Code. Thereis no penalty in the Act attached to the omission
to make a return under section 133, and no words in the Act constituting the making a false
reburn a penal offence ; and as there are no such words in the Act as are necessary to make
the provisions of the Peual Code npplicable, the Court has no power to import them. The
municipnality in such n case have the remedy provided by the Aet itself, and are not entitled
to go beyond it.” (Chandi Pershad v. Abdur Rahman, 1. L. R. 22 Cul. 131.) See note
15 sec. 48,

9 *Or of any by-law thereunder.”—These words have been inserted to supply
an omission, for it i8 obvions that there is a distinction between penalties or offences under
‘the Act, and those under the by-laws. This is also recoguised in sub-sec. (2) which refers
to *“ prosecution under this Act or under any by-laws” and “fine or penalty imposed under
this Act or any by-law thereunder,” thus obviously implying that the former does not
include the latter. The same distinetion was observed in 5 and 6 Will 4, ch. 76, see. 91,
which stnted that all the provisions thereinafter contained relative to offences aguinst the
Act shall be taken to apply to all offences committed in breach of any by-luw or regulation
made by, virtue of the Act. :

By-laws must be duly framed and sanctioned.—* Accnsed was convicted under sec. 84
for non-pnyment of house tax. Held that as admittedly the municipality Lad not framed
any rale or by-law for the sanction of Government as required by this Act, the cuaviction
was illegal.”  (Queen Emp. v. Lakshman, Bom. H. C. Crim. Ruling 21 of 1894.)

10 In what cases limitation applies.—This proviso applies to “ (1) a prosecution,
(2) for an offence, (3) under this Act.” It wonld not therefore apply to a prosecution for any
public nuisance, (note 5) ; nor to one nnder the hy-laws, (note 11); mor to proceedings for
recovery of tnXes in eases where sec. 88 apvlies, (note 14) ; nor for recovery of *claims for
compensntion and other expenses ”’ (note 16) ; nor to any civil proceedings nuder sec. 164, nor
against an officer of a municipality not in his capacity as such officer but as an individnal,

Municipality cannot extend limitation period.—Where a notice under sec. 408 of the
Caleatta Act was served on the owner of a bustee on the 8rd March 1906, directing certain
improvements within three months from its date, but the owner failed to comply with it and

. served a notice under =ec. 419 of the Act on the 2ud July, whereupon the Corporation gave her
further time till the 2ud January 1907, and iustituted a complaint on the 23rd Januury for non-
compliance with the terms of the notice of the 3rd March 1906.

 Held that the thyee months having expired on the 2nd Jnne 1906, the offence was com-
mitted on the next dav, and the prosecution, which should have heen instituted within 3
months of the dute of th offence, viz., 3 Sept, was, therefore, barved under sec. 631; and
that the naotice nnder sec. 419 (which, to be effectual, must bhe served before the offence is
committed,) and the extension of time by the Corporation, both being after the date of the
. offence, wera ineffectunl in extending the period of limjtation. (Kumud Kumari Dassi v,
« Corporation of Calcutta, I, L. R, (1907) 34 Cal. 909.) | it (e R RGY {
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g a;qtinqéug aoffences —See note 3 p. 270 and notes to & 109 and 110. The Bengal Act
5.853 provides that if the offence is continuons in its nature, limitation counts from the date on
which the commission or existence of the offence is first brought to the notice of the Chairman,

* Failure to take out licanse a continuing offence.—RSec 631 (2) of the Caleutta Aot provides
‘that  failure to take out a license under this Act shall be deemed for the purposes of limita-
tion to be a continuing offence uutil the expiration of the period for which the license is re-
quired to be taken out.” = J i e el NI e i TR

11 “ Offence under this Act.”’—The imposition of a penalty constitntes an act #n
offence. A penalty may be imposed for breach of n by-law (see sec. 48 (1), page 133, so
such breach would be an offence, bnt it wounld be nnder a by-law and nov “ under this Aet.”
Prosecutions for breaches of by-laws or recovery of penalties thevennder are not thervefore
subject to this limitation (see note 9).  The omission of the words “ orany by-law thevenuder
is vrobably accidental. The corresponding section of the Bengal Act, see. 358, provides “ no

tion for an offence under this Act or any by-laws made in pirsuance thereof shall be
“instituted withount the order or consent of the Commissioners, and uno such  prosecution shall
be institutad, except within three months next after the commission of guch %oﬂ‘enue, unless the
offence is continnous in its nature, in which case a prosecution mayv be’ instituted within
three months of the date on which the commission or existence of the offence was first brought
to the notice of the Chairman of the Comiissioners. Provided that the failure to take oug
any license under this Act shall be deemed to be n continuing offence until the -expivation o
the period for which such license is required to be taken out.” ;

Imprisonment in defanlt of payment of penalty.—By sec. 40 of the Indinn Penal Code,
the word “offence” as used in Chapter IV and secs. 64, 65, 66, 67, 71, 109, 110, 112, &o., &e.,
of that Code denotes a thing made punishable under this Act. Chapter IV rvelates to
“general exceptions,” Sec. 64 provides that “in every case of an offence punishable * * %
with fine only, in which the offender is sentenced to n fine, it shall be competent to- the Conrt
which sentences such offender to direct by the sentence that, in default of payment of the
fine, the offender shall suffer imprisonment for a certain term.”’ Sec. 67 provites that the
imprisonment shall be simple, and fixes the scale of imprisonment according to the fine
imposed, viz,, not exceeding 2 months when fine does not exceed Rs. 50; not exceeding 4
months when fine does not exceed Rs. 100, and for any term not exceeding 6 months in any
other case. Becs. 109—117 are as to abetmaunt of offences, and the remaining sections relate
to various offences, which see. See also note 16, as to application of secs, 68, 69 and 70
BP0 ;
~ Award of imprisonment in default of payment of fines is quite legal. (Bom. H. O, Cr,
Ruling, 21 Juve 1879. Reg. v. Qulabchand.) ; /

There is no distinction between the word “penalty” asused in Bombay Act of 1873
and the word “fine” ns nused in section 64 of the Indian Penal Code. Imprisonmeut can,
therefore, be awarded in dafault of any penalty inflicted nnder section 84 of thut Act,
(In ve Lakmia, I. L. R. 18, Bom. 400.)

As to imprisonment in default of payment of a daily fine see 15 C. W. N, 906, note

Madras Act, section 286, provides that in case any fine, compensation, pennlty, or costs,
imposed by a Magistrate under the Aot or its by-laws is not paid forthwith, the Magistrate
may order the party to be apprehended and defnined in cnstody until the retunrn ecan bhe
conveniently made to a warrant of distress, unless security be given for appearance; and
if no sufficient distress can be had, or there be not sufficient property whervenpon the fine, &c.,
can be levied, the offender may be imprisoned. ¢

. Offences under Act are summons and bailable cases—By section 4 (o), Criminal Procedure
Code, “offence” means, any sct or omission made punishable by any law for the time being

.in force. By clause (r) rend with the 2nd Sehedule, offences under this Act, being * offences

against other laws punishable with fine only,” are bailable, and summons should ordinarily
issue in the first instance. ? ' !

12 “TIustitute,”'—This must be in nccordance with Chapter XVI of the Criminal
Procedure Code, sections 200—203, The, complaint, if not presented in writing, must be
reduced to writing by the Magistrate by examination of the complainant upon oath, otherwise
the Magistrate is not competent to issne a summons, (6 Mad. H, ¢. Rep. App. 49,)

Frivolous complaint—*1f a municipal peon under the sanction of s municipality,
makes a frivolous complaint, he may be ovdered to pay cowpensation under section 250 !
of the Criminal Procedure Code, 1808. Snch a cnse differs from that of Keshav Lakshman,
I. L. R. 1. Bom. 175, as there the complaint was preferred by a Judge ncting judicially, An
executive .l);’u;y‘mnzn:: authorise a 'n;'nivt‘ to ;-’rilor a wroiag’f;; complnint’ and ;n ‘soreen the

rom legal penalty.” (Bom, H. C, Crim. Ruling No. 61 of 11 Nov. 1886,
Imp. v, Bhima wife of Dhondi.) 6 i ok i e st
Y ' e s
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qu fees wwbk’-—th on . eomplamt-u—but fm- procnm.——Under sec. 19, cluuse 18,

‘Gonrt Fees Act VII ef-ls'lo, no Court fee is leviable on scomphuns preferred by a Manicipal

Qﬁcer, RLE W B o

Oémrt fees are l@wﬁver to be lovned for pxooesm, summons vmd warrants, issned in
oaug coming underm 161, such fees being, on convietion of accused, recovered from him
under sec. 81 of that Act. (G. R. 3528 of 29 June 1892, Jud. Dep. Bombay High Cours
Rules, Chapter II, rule 9, note 2. Bombay Govt. Gazette of ‘31 July 1902, page 1288. G. R

49005 of 5 Ang. 1898 Jud. an.)

G. . 3528 of 29 June 1892, Jud Dep., pointed ont that in some municipalities a large
portion of the time of the police was taken up with serving municipal processes and therefore
suggested that the Act shonld lay down vhe liability of Muuicipalities for police charges. ‘G.
R. 2352 of b6 July 1893, Gen. Dep., did not think this desirable nt.the time. 'Now under this
new Act, the police will be relieved of mnch of this work as in most of these }mge
mmncxpnlimel the provisions of Chapter VILI will be in force.

“ No process fee is levmhle on complaints made by municipal officers, and the aopuued
are not liable to refund sums illegally levied from the complainants as process fee.” (Imp.
v. Khajabhoy, 1. L. R. 16, Mad. 428.) With reference to this ruling G. R. 8186 of 28
18938, Jud. Dep., points out that though under the Madras Rules, no process fue would be
leviable on processes issned in municipal cases, it has no application whntever to fees levied
in accordnnce with Rules mnde by n High Court, "under section 20 of the Court Fees Aot for
the service and execution of processes issued by ‘Oriminal Conrts.

18 “ Within 6 months.”— Under the old Act, the time was “3 mouthl," tlnq was
found by experience to be too short, as sometimes papers were being in circulation, or were
purposely kept back. This amendment, wxs #lgo necessary, as offences of the nature
contemplated, for instance in sec. 44, are not likely to be discovered for a considerable time or
to be established without lengthy enquiry, and a limitation of 3 months for their prosecution
must, in the majority of instances, prevent the punishment of the offender,

Under the Bom. City Act, sec. 514, the limitation is 3 months, except for offences
against the provisions of sec. 155 (corresponding to sec. 63 (3) of this Act), when the time
is 6 months.

In Sind Sadar Conrt Criminal Report No. 38 of 1898 under the old Act, it was held
that the peviod of limitation, ir. case of a prosecntion to recover certain expenses incurred
by and due to a mnmclpahty under sec. 75 of Bombay VIof 1873 (now 154 (6) (should be
taken as commencing on the date of municipal demand, orifin that demand a time was
fixed within which the phyment might be made, then from ‘the expiration of that time.

Under Madras Act, sec. 269-A, the limitation is 3 years from the date wupon which
the prosecution might first have been commenced. The prosecution under sec. 103 (2) of
that Act is optional in defanlt of distraint or sufficient distraint.

14 Jurisdiction of Magistrate.—This sub-section is fakeu partly from sec. 84
of the old Act of 1873, with some important alterations.

“ Any Magistrate.”—* Magistrate ” means any person exercising mngisterial powers

under the Code of Crimival Procedure. (Bombay General Clauses Act, sec, 3, Cl. (28).
The words in the old Aecl, “whether the said Magistrate be a municipal commissioner

or not,” have been omitted, as this was nnﬁielently provided for by the Criminal Procedure
Code, sec. 566. y

By section 261 of the COriminal Procedure Code, 1898, the Local Government may
confer on any Bengh of Magistrates of the 2nd or 3vd class power to try sunimarily—

“(b) Offences against Municipal Acts, pumslmble only with fine, or with lmpnlonmenb
for a term not exceeding one month g

(¢) Abetment of such offences.
" (d) An attemipt to commit such offences when such attempt is an offevce.”

- When Maaummte may not try—By section 556 of the Crim. Pro. Code, it is provided
that “ No Magistrate shall, except with the permission of the Court to which an appeal lies
from hig Court, try or commit for trial any case to or in which he is a party or personally
interested nnd no Mmlm aimll hear an appeal from any judgment or order passed or
made by himself. '

ot Explummou —A Iagulmte shall not be deemed to be u party or personally interested
wlﬂvin tbumoquin,g ot‘ t.lm uatiou, to or in n,ny, ‘cuse, mepoly 'baﬂunaa lw, is a Munwxpnl
Commissioner.” X

i




© Bengal Municipal Act, A

* Crim. Ruling of 7 Aug, 1884, Imp. v. Vithi) ;
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sec. 168 of the :..mmm'i? e
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ot Magistrate who tried and convioted nccused,

~ ““On enquiry it was fonnd that the Distri
was present as Chiairman of the Municipal Gomﬂiuioﬁbh ~at the weeting, when the order
was passsd, for disobedience of which aceused was couvieted. [ G I R
- Held that the conviction was illegal and must be set aside, Prinsep, J., remarking
when delivering jndgment. ““The explanation to section 556 of thie Criminal Procedure Code,
does wot, in our opinion, apply to any case in which a Mugistrate may have been personally
concerned as & Municipal Commissioner in the matter which forms the subject of trial before
him. Tt was rather intended to prevent an objection being raised that from the mere fact
that the Magistrate might happen to be a Municipal Commissioner, lie wns' necessarily dis-
qualified from holding a trial in which some municipal matter was involved. Tt is a very
different. matter when in the present case we find the Magistrate is practically one of the
prosecutors and the Judge.” (In re Kharak Chand Pal v. Tarack Chander Gupta, I. 1. R.
10 C. 1030.) : : 3 : 3
~ ““An appeal against a conviction under sec. 217, clause 5, of the Bengal Municipal Act
(Bengal Act 111 of 1884), was preferred to the District Mayistrate, who was also chairman of
the municipality. On an application to the High Court for a transfer to the Court of some
other Magistrate. Held, that npart from the question whether there was a disqualification
under section 556 of the Criminal Procedure Oode, the case was one which it was expedient
should be transferred to another Court.

Bin ‘fl‘f‘tlll‘nel'jee J.—8ection 556 of the Crim. Pro. Code renders a Magistrate incompe-
tent to try a municipal case if he is the Chairman of the municipnlity. The words “try any
case” in that section are comprehensive enough to include the hearing of an appeal”

(Nistarini Debi v. Ghose 1. L. R., 23 C. 44.) -

“ Notwithstanding anything contained in sec. 556 of the Code, a conviction for an’
offence against any municipal law or regulation, tried before a Bench of Magistrates which
inclndes a salaried officer of a municipality is bad.” (Nobin Krishna Mukerji v. Chairman,
Suburban Municipality. I. L. R, 10, C. 194.) . 7

When collector of municipal taves.—* As B, though a Justice of the Peacs, was a
servant of the prosecutor, i. e, the Corporation, he being employed as collector of taxes under
the municipality, he had such an interest as might give him a bias in the matter, and
conreqnently he ought not to bave sat as Justice of the Peace either at the granting or
hearing of the summons, the proceedings and conviction were therefore illegal.” (Wood v.
Corporation of Calcutta, 1. L. R., 7, Cal. 322.)

“ Although sec. 84 of Act VI of 1873 enables a Magistrate who is a member of the
municipality to deal with a prosecution instituted by the municipality, that section is only
permissive and does not directly authorise him to try a civil case in which the municipality
is interested as plaintiff or defendant, and does not mitigate agninst the general principle
that a Magistrate or Judge should not himself try a case when the circumstances show that
he may have a bins in favour of either party.” (Vinayah Chimtaman Tilekar v.the Municis
pality of Bani. P. J. 1897, p. 107.) !

Municipality may not try.—*“The Managing Comnmittee have no power to try and convict
persons for alleged breaches of rules made in pursuance of the Act. The power to inflict
fines for such offences is vested in the Magistrate.”—Reg. v. Mavji Dayal; Rey. v. Kalidas
Keval, 5 Bom. H, C. R. 10 Or., Ca. : g

“ Municipal Councillors have not conferred upon them, nor are they entitled to assume
jndicial powers with reference to breaches of rules or by-laws ‘made by them under the Act.
Reg. v. Kulidas Keval approved and followed, The anthority to try offenders against such
rules or by-laws is vested in the Magistrates, Reg. v. Dhanmaya Songapa, 8 Bombay H. C. R.,
Ca., 12 sved. Rules made under the Act, which purpost to give the Managing Committee
power to try offenders agninst such rales or to lay fines upou them, are ultra vires and illegal.
(Reg. v. Yenku Bapuji 8 Bom. H, C. R. Or.,, Ca., 39.)

Who may appear for accused.—A woman was charged with cansing obstruction under
section 48. She having gone 1o a village, her mother-in-law appeared in Court on her behalf,
and the Magistrate proceeded with the case and convioted her. Held that the convietion must
be set aside as the accused was neither present nor duly represented in the case. (Bom., H.C.

2 e

“‘,A h;o‘»:&;‘:“ viu‘e‘hmed with ::o “offence o&fmmw under aminu 61.".‘5110 being
unwell, h ther-in-law appeared Qqnﬂ on her behalf, and the ¢ g Magistrs K
ceeded with the case and convicted her. Held that the father-in-law o ;
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b’oon:;‘éqoivad»by, the trying Magistrate as a person appointed by her to act in the proceed-

ings before him cousistently with section 4 of the Code of Uriminal Procedure, 1898, and

the High Court did not consider it wecessary in so trivial a case to wmnke any order. (Bom.
" H. C. Crim. Ruling of 7 Aug. 1884, Emp. v. Chandra Bhoog.) : 3

Transfer of case.—Application was made for mransfer from the Mawistinte’s Court to
the Sessions Court, of a case nnder sec. 84 of the old Act of 1873 for recovery of arrears of
taxes by a svmmary proceeding, on the ground that important points of civil law were
required to be decided. Held that in making this special provision for recovery by summuary
proceedings, the Legislature did not appear to have contemplated the transfer of such cases
to higher Courts. (Sind Sadar Court, Criminal Application No. 47 of 1898.) !

“ Any prosecution under this Act”.—Section 88 provides for the recovery of taxes under
this section on application to any Magistrate in any municipal district in which the operation
of sections 83 and 84 has been suspended. There is no limit to the time within which such
application may he made, as the proviso sub-sec. (1), does not apply, (see note 10).

Magistrate, municipal councillor and editor who commented on case.—~Accused was con-
vieted and fined under a bye-law, by an Honorary Magistrate who was a municipal councillor
and also the editor of a newspaper and who had, prior to the disposal of the case, made
very strong remarks on the cuse in his newspaper. The High Court held that there
was nothing illegal, though the Magistrate would huve exercised n wiser discretion if he
had refused to sit as one of the councillors in the case. (Queen v. Tarine Chain Bose (1874)
21 W. R.C. R. 31)) .

Mugistrate, President who ordeved prosecution.—Where a magistrate as Presitien-t of
a muniecipality presided at a meeting which ordered the prosecution of the acensed, he
must be deemed to be personally interested within the meaning of section 556 Criminal
Procedure Code, and therefore he could not himself try the case. s

The expression try any case in the section is wide enough to include a proceeding
under section 437 COr, P. Code directing further enquiry into the case against accused.
Queen v. Milledge (1879) L. R.4 Q. B. D. 332; Queen v. Lee (1882) L.R.9 Q.B.D. 894;
I. L. R, (1910) 32-A. 77 followed (Imp. v. Bhojraj 5 Sind, L. R. (1911) 187.) ‘

Magistrate, Vice-president and Chairman, Managing Commitiee who sanctioned prosecu-
tion.—The mere fact that n Magistrate is the vice-president of a District Municipality and
Chairman of the Managing Committee does not disqualify him from trying a charge of an
offence brought by the municipality under Bombay Act VI of 1873. But if he has taken any
part ‘in' promoting the prosecution, as, for instance, by concurring in sanctioning it at a
meeting of the Managing Committee or otherwise, he will be disqualified by reason of the
existence of a personal interest over and above what may be snpposed o be felt by very
Municipal Commissioner in the affairs of the municipality. 7he Queen v. Lee 2 Q B. D. 394
and The Queen v. Hundsley 8 Q. B. D, 383, foilowed, 15 Mad, 50 and 10 C. 194 and 1030 not
inconsistant with this ruling, (Queen-Emperor v. Pherozsha Pestonjee (1893) 18 B. 442 )

Punjab Act, sec. 188, provides that no Judge or Magistrate shall be deemed to be a party
or personnlly interested in any prosscution, within the meaning of sec. 556, Crim. Pro. Code,
“hy renson only that he is a member of the committee by the order, or under the anlthority,
of which it has been instituted.” If however he is acdtually present at the meeting when
order passed, he would apparently be disqualified.

The Bom. City Act, sec. 518, provides that all offences under the Act, regulations or
by-laws, whether committed within or® without the city, are cognisable by a Presidency
agistrate, * and no such Magistrate shall be deemed to be incapable of taking cognizance of
any such offence, by reason of his being liable to pay any municipal tax. or his being benefitted
by the municipal fund to the credit of which any fine inflicted by him will be payuble.”

4 These provisions nre based on the law in England where the Statute 30 and 31 Vict.
Chap. 115 “Justices of the Peace Act, 1867 provided that ** A justice of the peace shall not
be incapable of acting as a justice * * * on the trial of an offence arising under an Act to
be put in execation by a munmicipal corporation, * ¥ ¥ or other local anthority, by reason
only of (a) his being as one of several rate-payers, or as one of any other class of persons
liable in common with others to contribute to or to be benefitted by any fund to the account
of ‘which the penalty payable in respect of such offence is directed to be earried or of which

LJit will form part, or to contribute to any rate or expenses in diminution of which snch penalty
will g  This provision was based also'on 22.and 30 Viet.,, Chap. 41, sec. 2. See ulso the
Mutiicipal Corporation Act § and 6, ‘Will 4, Chav. 76, sec. 128, ;

In Reg. v. Hundsley, 8 Q. B. D., 383, it was held that when by Statute a member of
the Couneil of a borough may act-as a Justice of the Peace in matters avising under the Act

* (84 and 35 Viet., C. 154) in ovder to disqualify him from so acting, it is not sufficient to show
that, as a member of the Oouncil, he has & pecuniary interest in the result of the information
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s 394, twu held cﬁat
prosecution he 1§ dis-

faH i
; ‘f’#ﬂrmt Yarmouth 8 Q. B. D. 525, the Mayor of Yarmouth was the
Magistrutes at a specinl sessions for appeals against poor rates and was
sellant in one of the cnses. After taking part in the decision of the other
 the bench, when his own ease came on and condneted it himself. On a certiorari
the orders for the purpose of quashing them, held, that the chairman being a
litigant in a case similar to the other cases before the Conrt, was disqnalified from acting as
" Jnsﬁj:le ::g that the orders were bad. In this case the disqualification arose out of a

oaily i

_ perso ‘pecuniary interest. 1
it

SHE the case of Reg. v. Mayor and Justices of Deal, 45 L. J. N. 8. 48b, the petitioner had

beeu convieted and fined for cruelty to a horse upon the proseention of an officer of the

‘Society for the Prevention of Cruelty to Animals. Some of the Justices who took part in the
~ conviction were subscribers to a branch of the said society. Held, upon a rule for a

“certiorayi, that there was nothing in these facts to create a real bias in the minds of the

J ch could amount to  disqualifying interest. “

tion 263 of the Madras Act provides a pennity for the doing of an act without a

- lic rmission wilere such license or permission is necessary, and section 264 for failuve.
1o ‘Tyﬁstice. A trial on a charge for making an encronchment was begun before
n ‘vwg&ram, and ended in a conviction by 6 in the absence of the other two.

2d ¢ the municipality had passed no resolution under section 264. Held that on
the ednviction under section 263 was right, sud was not invalidated by the absence

| at end of the trial of two of the Magistrates before whom it had begun. I, L. R. 20,

 Cal. 870 and 23 Cal. 194, distinguished.

“Quare:—Whether a charge, under section 264, would lie in the absence of a resolution

Iiy the municipality.” (Karuppana Nadan v, Chairman, Madura Municipality 21, M.246.)

'J’ﬁ!"iﬁ}ction of Magistrate.—How far can a Magistrate question the correctness of a
municipal clavm ? ;

e (1“) In respect of a tax levied under sec, 63 to 65, assessment on buildings or land,
(2)i4 w5 other taxes and claims.

© Asto (1) there is 10 doubt he cannot question the amount of the tax. He can only
enquire as to the legality of it, whether it is wltra vires. See note 9 sec. 65 page 224.

. Asto (2) the same princivle applies, so long as the claim is made in accordance with
the requirements of the Act and rules, it cannot be gquestioned. The law vests the munici-
pality with a discretion as to whether the cireumstances justify the claim and the Magiscrate
cannot enter into the question of viie merits of it. He can only enquive as to whether it is
ultra vires that is, in excess of or coutrary to the powers vested in the'municipality under the
Act and roles. 4

(1) As to taxes.—“A Magistate acting under this section acts judicially and nct
ministerinlly. Before he issues any warrnnt for recowery of any of these fines, penalties or
_arrears, be is bouud to make a vreliminary enguiry as laid down in the ©riminal Procednre
Code ; without such enguiry he cannot on the mere application of the mupicipality, recover
the arrears, &¢. The Legisluture intended by this section that-the Magistrate alone shonld
1@ judge of the justice of the demand and should be ina position to check illegality or
ion.”  This point is very fully discuseed in the lenrned Judge's judgment in the
which see, und in which occurs the following passage :—

; “ Independently even of express legislation to the effect, it is a general rale of
Ens‘liuh)ﬁ that when a Magistrate geants a warrant in the nature of execution, he is
bound first to summon and hear the party against whom .it is songht, unless the statute
urder which he ncts renders it perfectly clear that his function is ministeiial only, orin
some other .um dispenses with the summons and heaving. There is no provision in
this Act using with a summons and a judicial hearing in cages coming under this’
section.” (he Bhikarpur Municipulity v. Ganumal Bhairumal and others. .Sind Sadar Court
- Crim,. Ref, No.27 of 1881.) See also I. L. R. 9 Cal. 88, note 1, sec, 122, page 321,
" Wheweina prosecation for the recovery of a tux, the defence is raised as to the
, m“mﬂtﬁﬁh!’“'d. vhe Magistrate is boun wdqmiﬂ'ihp"t%qummn‘_phiqhilim01ﬂi_"
wag

§s

ceused inchiding that purt of tie Jiability which depeuds on tho amount of the earnings, 1
is nowhere lmﬂﬁﬂ‘“m At or iu the rules that the statement of the municipulity is to
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“be nceepted as proof of th Nathu. Bowm. H. C. Cr,
Ruling No, 38 of 1891.) SR : ) it VAR

“A proceeding before a Magistrate for the recovery of munici
instituted under section 84 of Bow. VI of 1873, ix n criminal pros
conducted in the manner preseribed for snmmary trinls under Ch
Criminal Procednre, Tn such a proceeding, a Magistrate is not bom pnyment of
the full amount clnimed by the manicipality, but must satisfy himself  the extent of the
defanlter’s legal liability before passing any order against him.” (Mnmicifcgm-‘of - Ahmedabad
v. Jumna Punja, 1. L. R. 17 Bom. 731 ; Bowm. H. C. Crim. Rul. No. 5 of 1891.) .

Note.— As explained in I. 1. R. 23 Bom. 446 (noted infra) these rulings ave e
except so far as they say or imply that the Magistrate can also enquire as to the correctness of
the amonnt of assessment. T'his was before sec. 65 (6) came into force, and in 8o far they

. are not now applicable. See algo remarks in I. L. R, 22 All 111. : : 2

i byues and taxes
n, and must be
~of the Code of

Magistrate cannot go behind assessment as to valuation.—The municipality avplied to a
magistrate under section 84 Bombay Act VI of 1873 to recover arrears of house-tax due, The
party taxed contended that there was an over-valuation and magistrate went iuto the question
whether the tax had been properly assessed. 'High Court held he had no power to do so.
The only remedy under the Act was for the party to appeal to the managing committee. Bom.
H. C. Cr. Ruling 35 of 1891 and I. L. R. 17 Bom. 731 distinguished as there the Aet mnde no
provision for the mode in which the municipality was to derermine the amonut of the tax
nor for a party fo contest it. (The Municipality of Wai v. Krishnaji (I, L, R. (1899) 238 Bom,
446: Bom, H. C. Cr. Ruling No. 83.of 1898.) ‘ My e] O

Madras rulings.—Under the Madrag City Act, the Magistrate appointed
appeals from municipal assessments had jurisdiction to decide not only the questi
liability of a person taxed, but also the clnss nunder which he was made liuble, but t}
Magistrate before when a vrosecution is instituted for vecovery of the tax ean only'and :
go into the question whether the person is liable to be raxed. Section 208 of the Act takes
away the remedy by civil suit provided that the direcrions of the Act are in substance and
effect complied with, (Davies v. President, Madras Municipal Cammissioner, 1. L, R. (1891)
14 Mad. 140.) H

In I L. R. (1911) 34 Mad. 130 (noted page 257) held that the Magistrate could not even
go into the question of liability, as plaintiff, not having tnken the remedy provided by the Act
to deal with this question, could not dispute it subsequently. 14 Mad. 140 distinguished as
tuere pluintiff did take the remedy available under the Act so the question whether if he had
not done so he could still insist upon the question of his liability being gowe into on the
prosecnrion did not arise.

Bengal and other rulings.—Finality of municipal decision as to *elass’ not as to
liability—* Held that the finality of the decision of the Chairman referred to in sec. 79, Hen.
Act IV of 1876, had only reference to the class under which a particular person, who is
admittedly bonnd to take out a license shonld be assessed, and not to the case where the
liability to take out a license at all is denied, this being a question which can only be
determined judicially after taking evidence by a competent Conrt in a prosecution under see,
77, and that therefore the vefnsal to hear the evidence tendered was illegal.” ( Wood v.
Corporation of Caleutta, I. L, R. 7 Cal, 322.) :

Magistrate not to enquire whether arrears due.—~In Ellis v. Municipal Board of Mussorie
(L. L. R, (1899) 22 All. III) it was held that the Magistrate acting under section 46 All
No. XV of 1883 in realising arrenrs of mpnicipal tnxes from an alleged defaulter was scting
ministerially only and had no jurisdiction to enquire whether such avrears ave really due
ornot, I. L, R. 17 Bom. 781, distingnished as the words in the Bombay Act imported a
judicial determination, 4

“If a municipality apply to a Magistrate for recovery of taxes, held that—

(1) it is not competent to the Magistate to vefuse to act, his power being limited to
finding whether the amounnt is “claimable ” or not; and if he finds it is 8o eluimﬂ.ble, he
i8 bound to proceed in the manner indicated by the section ; : i i

(2) the Magistrate shonld satisfy himself that the cominittee applying is Iaga]l‘y:{qog.{‘
stituted, and thar the arcount claimed is cluimed ander a tax or assessment leauliy jmo
posed hat it is not competent, to the Magistrate to go into the merits and investigate the
tletails of the sum clhimed, the remedy iu this respect being by appeal n-ndm';—-qpc,_ i 49 of the
Act,—" No.1 P, R.,, 1891 Qrim. : : f et

Magistrate to enquire whether cluim intra vires but ot whether, arrears are due.~ The
Panjab Municipal Act XX of 1891 sec. 201 provides that ¢ any arrears of any gax or fee or
any other money claimable by a commitiee * ¥ ¥ x}:ay,‘pe rrecovered, on application to n

Magistrate &o,  Held that the Magistrate, if the power is raised, must s that the
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Committee is illegally constituted and that the amount is ‘ claimable’ as legally imposed, i.e.,
w!'xeth‘ei'bgr'eﬂqlum" "ﬁtm wires or ultra vires, although the Magistrate is not competent to
enquire whethier the amonnt elaimed, under a tax duly and legally imposed and said to be
in srrear, is due or not ; the remedy as to that lies under sec. 52 of the Act by way of a e
" The word ‘dne’ is distingnishuble from the word “claimable” 1 P. R. 1891 followed.

I L R, 22 A 111,17 R. 731,23 B. 446, | M, 188,13 M 78, 4 P. R. 1887 Cr. Musammat
Jafaran v. Rmyress; 90 P, R. 1898, Bad v. Muncipal Committee Delhi; 27 P. R. 1889
Or. Emperor v. Klinbi Ram referred to. Held thut the mun {mliﬂy conld not by extending
ite octroi’ limits make goods within the extended part liable to dwty, ss such goods cannot
he said to have heen “ brought within the octroi limits.” (Kenhya Lal v. Emperor, 100
P. L. R. 1900 ; 23 P. W. R. 1909 Cr.; 2 P. R, 1910 Cr, ; 1909, 4 Ind. Cas. 951.) .

15 “ Fine or penalty.”—These words are synonymous. See note 9 supra.

~ The proceeds of these fines and penulties are given hy Government to the municipality
concerned. The expenses, if any, which under the rnles in force have to be paid on the
‘purt of Government to coaplainants and wituesses, must he defrayed by the municipality
in any case in which, if the Court inflicts a fine on the accused, the proceeds of such fine
will be eredited to the Manicipal Fands. (G. R. 3517 of 26 Sep. 1834, Gen. Dep.)

By section 12 of the Bombay General Clauses Act, “the provisions of sections 68
to 70, both inclusive, of the Indian Penal Code, shall be deemed t0 apply to every fine im-
poseable under any enactment of the Governor of Bombay in Council, nnless a contrary
intention is expressed in the enactment or appears from the subject or context.”

" Section 68 provides that “the imprisonment which is imposed in defanlt of payment of
a fine shall terminate, whenever that fine is either paid or levied by process of law.”
Section 69 provides for the termination of the imprisoument upon payment of propor-
tiounte part of fine. Seption 70 provides that the fine may be levied within six years,
and that the death of the offender does not discharge property from liability.

See note 11 as to application of other sectious of the Penal Code.

The Act makes no difference in the recovery of fines or penalties under the Act or
those under hy-laws. It may be noted that by the common law of England, penalties under
by-laws are ordinarily only recoverable by an action of debt or assumpsit, and that an
indictment does not lie with regard to them. 3

16 ““ And also all claims to compensation, &c.”’—These words down to “in
this Act” are new, and are substituted for the following provisions in the old sec. 84:—
“as also upon information laid by order of the municipalicy, all arrears of cesses or other
taxes, and such penalties in addition to the said arrears, not exceeding in any case one-fourth of
the amonnt of the arrear, ns shall be adjudged by the said Magistrate, and all arrears of
stallage and other rents aud fees and all expenses. ”

Taxes, &c., are now recoverable, nnder the special nrovisions of Chapter VIIY which
allows ouly appeals top a Magistrate, In municipalities in which the opevation of secs. 83
and 84§a suspended, the taxes are recoverable in the old way under this section. (See
sec, 88, ;

. Avrrears of tavex and compensation or evpenses not otherwise recaverable under Act—(1)
Such are not subject to the 6 months limitation.—The provision of the penalty was held in
Imp. v. Karam Shankar (Bom. H. C. C. R. 86 of 3 Dec. 1888), to make a failure to puy arrears
of taxes nn offence under the Act, and therefore (vide note 10) subject to the limitation; but
as this provision has been omitted from the new Act, it follows that the proviso to sub-sec. (1)
does not apply. .

(2) Imprisonment in default of pnyment cannot be ordered. Distress and sale or a ecivil
snit (see. 164) are the only means of recovery, g

by | The Magistrate may also order compensation for any damage done to municipal
propeg{’y_..by the offender ; sec. 163. 1
Money due on contracts not recoverable under this section.—** A person who had obtained
a confiract to collect a certain tax imposed by a District Municipality having failed to pay
over the money due nnder the contract nt the stipulated time was ¢onvicted by a Magistrate
under this section and ordered to pay it to the monicipality with interest and also to Py w
fire aud conrt fee charges. Held, reversing the order, that the section did not avply.” (In
re Jagu SBantram, 1. L. B, 22, Bow, 709,) This was followed in I. L. R. 26 Mnd, 475. s
Wilful or negligent omission to pay, §c.—By sec. 111, Madras Act,"if a defanlter is
prosecated by reason of the distruint, or a snfficient distvaint of his property, being impracti-
cable, he shall be liable (in addition to the amount due and cost of prosecution), on proof of
wilfol or negligent omission to pay, or wilful prevention of dhpaﬂw‘. a_ fine not exceeding

o
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twice the amonnt due for tax and warrant fee, and if distraint has taken place, thé distraint
fee and expenses of detention and sale, ¢

' 17 On application to such Magistrate.,—These words are uew.

Y This application is exempt frowm stamp duty. Court Fees Act VII of 1870, section 19,
clause (18).” ! o s . !

This application will have to be denlt with exactly s if it were a complaint and in the
manner pravided by the Criminal Procedure Code, The Magistrate must be satisfied that
the claim is legal and must give the person proceeded against a heaving as provided in the
Code, either under Chapter XXII as a summary trial if empowered to try summarily, or
under Chapter XX ns a summons case.. (See note 14.)

184 B{ the distress and sale.”—These words down to the end of the section are
in snbstirution of tnhe words in the old Act “ by a summary proceeding before such Magistrate
in the manner provided in the Code of Criminal Prodecure.” This is taken fron section 386
of that Code which provides that when an offender iz sentenced to pay a fine, the Court may
issue a warrant for the levy of the amount by distress and sale of any moveable property
belonging to him. 7The amendment which makes very little difference in the law was
suggested by the Government of Indin. Compare section 201, Panjab Act.

Bengal Act, section 335, says fines under the Act imposed by a Magistrate on conviction
of au offence may be levied under the provisions of the Code of Criminal Procednre,

19 “ Any moveable property ”’.—See definition, note 2, page 106.

Huts are not moveable property nnder the meaning of this section. For a hutisa
building sec. 3 (7) and a building is immoveable property. The fact that the hut may,
according to the custom of the country, be removenble by the tenant, does not make it
moveable property. See Matw Miah v. Nund Ram, 8 B. L. R., 517, wheve the question of what
constitntes moveable and immovenble property is discussed very thoroughly.

“The doors of a house are not attachable sg moveable property under Madras Act IV of
1884, (Purushottama v. Municipal Council of Bellary, 1, L. R. 14. Mad. 467.)

The doors of a house are not moveable property and eannct be attached under seec,
103, District Manicipal Act (Madras). (Queen Emp. v. Shaik Ibrahim. 1. L. R. 18 Mad. 519.)

! The doors of a building form part of an immoveable property. (Peruw Bepari v. Ronno-
Muaifarash, 1.. L. R. 11 Cal. 164.)

Wearing apparel not ewempt from attachment—*‘ There is no limitation in section 84 of
Bom. Act, 1873, (new sec. 161) or in section 386 of the Crim. Pro. Code, such as is found
in section 156 of the Land Revenue Cole, and no such limitation having the force of law
can be extended to section 84, withont a legal enactment.

Tt i8 thns elear that before a rule can be obtained directing the exempsion * ¥ ¥
of wearing apparel from moveable property which may be attached and sold under Section
84, it would be necessary to have a similar rule published under the Criminal Procedure
Code. This is obviously out of the question.

“Whether section 84 should be amended is another question.” (G. R. 3065 of 14th
Aug. 1885, Gen, Dep.)

As to attachment and sale of immoveable property, see note to sec. 164.

20 “ Within the limits of his jurisdiction.”—This part of this sab-section thongh
based on sec. 386 of the Criminal Procedure Code appears to have been taken partly from
sec. 201, Panjab Act, which provides that “ any arrears of any tax or fee or any other money
claimable by a committee under this Act mny be recovered, on npplication to a Magistrate
having jurisdiction within the limits of the municipality, or in any other place where the person
Jrom whom the money is claimable may, for the time being, be resident, by the distress and sale
of any movable property within the limits of his jurisdiction belonging to such person.”

It is difficult fo understand the need of these words here, and what they are intended
to mean. They can scarcely mean to limit the distress, &c., to vroperty within the limits of
the jarisdiction of the Magistrate to whom the application is first made, for there is nppargm.l_y
nothing to prevent the municipality making the application to any other Magisirate within
whose limits any of the defunlter’s property is, and so attaching all. On the other hand, it
*was not necessary to indicnve that the Magistrate could only atrach property within his
own limits, for the procedure of the Court is governed by the Crim. Pro. Code, sec 3§7..of
which provides that * such warrant may be executed within the local limits of the jnfwdm-
tion of such Conrt, nnguit shall authorise the dil?«:eu and sale of any such property without
such limits, when endorsed by the District Magistrate within the local limits of whose
jurisdiction such property is found,” -
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It should be nh!etved thwt umlu! spc. 83 (4), t.ho Botreu 'mujY be of « awy “moveable
property whercever it may 1 It is not understood what could have been the
meumm of thq Lagh e in e mm ﬁbp one nm and ot in t‘he qther.

162 No dlatress lev‘wd by th-ue of thas Anb ehall be deemed
B.i0krask thnral unlawful, nor shall any party muking the same
though defective in be deemed i h'espnqser on iccmmt of any
ko defect or want of form in any summons, con-
viction or warrant of distress, or other proceeding: relating
thereto, nor shall such party be deemed a trespasser wb initio on
account of any irregularity afterwards committed by him; but all
persons aggrieved by such irregularity may recover full ‘satisfac-
“tion for the special damage in any Court of competent. jurisdiction,

nngm of section.—This is section 85 of the old Act of 1873, See 8. 154 (4).

=Tha first part of this section down fo the words “ proceed ng relating thereto”
identical with the Bengal Act, section 128. Compare Madras Act, section 262, from whlch
the latter part of this section has been taken. ;

Section 525 (2) of the Bombay City Act provides that mo informality, clerical error*
owmission or other defect shall be deemed to render the assessment, dlsness notice, hill,
schedule, summons or other document invalid or illegal, if the provisions of the Actf

regulutions aud by-laws have in snbstance and effect been complied with; but any person who
sustains auy specinl damacve by reason of such informality, &c., ghall be entitled to recover
compensation by suit, Any soch informality, &c., may at any time, as fur as possible, be
rectified.

163. If through any act, neglect or default, on account
Damage to manicipst  Whereof any person shall have incurred any
property, how made penalty imposed by or under this Aet, any
X damage to the property of the municipality
shall have been committed by such person, he shall be liable to
make good such damage as well as to pay such penalty, and the
amount of damage shall, in case of dispute, be determined by the
Magistrate by whom the person incurring snch penalty is con-
victed, and on non-payment of such damageron demand. the
same shall be levied by distress, and such Magistrate shall issue

hig warrant accordingly.

This is a re-enactment of clause 1 of section 83 of the old Act of 1873, and follows
Bombay City Act, section 502.

164 In lien of proceeding by distress and sale, or in case

11 rmative procedare  OF failure to realise by so proceeding the whole
by su or any part of any amount recoverable under
the provuuons of Chapter VIIL, or of any compensation, expen-
ses, charges or damages awar ded under this Act, it shall be
lawful for the municipality to sue in any Court of competent
jurisdiction the persou liable to pay the same, as also any other
person who may have in any other way caused or may appear
likely to cause, any m]ux'y to a'}ny property, mght,s or pnvﬂeges ‘
of the munmpa.hty ) )

i i TN LS
e ’ s ety



e Wl ﬁ i
(ﬁmm i.i-Pm 0 compromue—-—Sec. 165) 407

1 Origin of suﬁcn.-t'this karn-ana.ctment of clanse 2 of sec. 83 of the old Act,
eqﬂepc the words ** amount tebhvern%{&e under the provisions of Chavter VIIL” and is on
the lines of Bom. City Act,. eoéJ.Il Sew notes to hending of Chapter VIII, page 249.

Under the Pnn]ub Act, sec. '148 the  &lternative procndure by suit is limited to the
recovery of costs incurred in exeouh;ng any works in default of the owner or occupier.

‘Bengal Aot section 129, read {wwh section 860, is identical with this section, except
the latter part beginning with the words “ a8 also any ()bhel person, &e.”

The object of this alternative vrocedure i that the municipalities may, in execution of
a decree, anply for the attnchment and sale of the defanlter's wmmovable proverty, and if the
decree is for any snm due on aceount of any taX imposed on lands and buildings, by section
87 sach elaim has priovity to all other claims on the building ov land in respect of wlhich
‘such tax is levinble, except any Govt. land revenue that may be due thereon.

Under Madras Act, sec. 103 (3), a municipality may sue for eny amount due under
the Act, and by section 269-A, the limitation is 3 years from the date upon which such
suit m!ght first have been mnmmted

Jnder the Limitation Act, the period is 90 days.

165. (1) The municipality may compound or compromise
in respect of any suit instituted by or against
them, or, in respect of any claim or demand
arising out of any contract entered into by them under this Act,
for such sum of money or other compensation as they shall deem
sufficient : ,

1Power to compromise,

Provided that, if any sanction in the making of any contract
is required by this Act, the like previous sanction shall be obtained
for compounding or compromising any claim or demand arising
out of such contract.

*(2) The municipality may make compensation out of the
munieipal fund to any person sustaining any damage by reason
of the exercise of any of the powers vested in them, thelr officers,
and servants under this Act.

1 Origin of section.—This suh-sec. (1) is new. Tt, without the proviso, is taken from
the City of Bom. Improvement Act (IV of 1898), sec. 20, ;

The compound or compromise is only in respect of any suit and not of an offence.
Bom, Ciry Act, see. 517 (1), besides providing for the composition of civil suits, (b) authorises
the Cmmmsmonen to “conpound any offence agninst this Act, which, under the lnw at the
time in force, may legally he compounded.” Sec. 345 of the Criminnl Procedure Code
provides for the composition of certain Bffences under the Penal Code only, and that “no
offence shall be LO'IIpOnndBd except as provided in this section,” As the word offence hear
wenns “any act or omission wade punishable by any law for the time being in force,” it
follows, as stated in the 6th column of Schedule II to the Proceduye Code, that offences under
the Municipnl Act ave non-compoundable,  As all such offences are triable as summons eases,
the municipality may withdraw from the prosecution by non-appearance under sec. 247 of
the Code, or on nyphu»mun under sec. 248, A

Panjab Act, :c 187, expressly provides for the composition by the municipality of
offences under the Act, rules and hy-laws, in accordance with authority given by the Local
Government, under mles regulating the same. Sums so paid are to be credited to the
Municipal Faund.
e e "Oompenutiontobo paid.”— The murginul note should be, as shown in the
“Contents.”

_ Sub-sec. 2 is clanse 3 of sec, 18 of the old Act of 1873 re-enacted, and follows Bom,
Cwy Act, sec. 501 ; Bengal Act, sec. 362 ; Mudrsu Act, sec. 278,

Psminh Act, sec. 149 (l} is similar, bub ‘adds “and shall muke anch com nensutmn
where the person sust&ihmu t e dg.mn.ge was uob himself in default in the matter iurespect of
wbioh the power was exeroil

fn
- '}



.

W iy e 88 |

The object of this sub-section appears to be to give municipalities the option of mﬁ
compensation in anticipation of any Civil suits which may be brought against them
recovery of damages; hence sec. 167 provides for one month’s vrevious notice of such
intended suit, 3 ; A

“ Damage” here referred to is different from the damages for which wec. 160 provides
a special procedure for recovery. The term is defived by Wharton to be “a loss or injury
by the fanlt of another, e. g., by an unlawfut act or omission; any knet or hindrance that a
person receives in his estate ; nlso the compensation to be fixed by the qury when they find a
verdiet for the vlaintiff.” i

166. For the purpose of the recovery of any amount due
Assistance for the ve. 0N account of rent from any person to a muni-
covery of rent on land.  cjpality in respect of any land vested in or
otherwise held by such municipality, the municipality shall be
deemed to be superior holders, and every such person an inferior

holder, of such land, within the meaning of sections 86 and 87

of the Bombay Land Revenue Code, 1879, and the municipality
as superior holders shall be entitled, for the recovery of every
such amount, to all the assistance to which under the said
sections superior holders are entitled for the recovery of rent or
land revenue payable to them by inferior holders.

Origin of section —This is a new section enabling municipnlitiaé to recover their
rents punctually through the Collector. It wus not considered desirable that a municipality
should have power to coliect them as taxes.

See. 51 provides that all rents acerning from municipal land or other propepty shall be
part of the manicipal fund.

The assistance should not be applied for except in cases where the tenaunts refuse to
pay, or payment is not made and the tenancy year is drawing to a close. \

Under Land Revenue Code, sec. 86, a written application must be made within the
year of tenancy in which the rent became payable ; and by sec. 87, the Collector on receipt of
the application causes a written notice to be served on the inferior holder fixing a day for
inquiry into the case. On the day so fixed, he shall hold a summary inguiry, and shall
pass an order for. rendering assistance to the superior holder for the recovery of such
amount, if any, as appears to him upon the evidence to be due. The mode of recovery is
laid down in Chapter XI of that Code. 1In the case of agricultural lands, sec. 138 provides
that the rent is to he a prior claim on the crop, and secs. 140—145 provide for precautionary
measares by preventing the crop being sold or disposed of before rent paid.

Rent if not paid when due becomes nn arrear and may be recovered by the following
processes :—

(@) by serving written notice of demand on defaulter, sec. 152 ;

() by forfeiture of the occupancy, sec. 153 ;

(¢) by distraint and sale of defaulter’s movable property, sec. 154 ;

%, (d) by sale of his immovable property, sec. 155 ;
' (€) by his arrest and imprisonment, secs. 157 and 158 ;

T'he defanlter is also liable to a charge by way of penalty or interest not exceeding
4 of the amount of rent overdue. &

These rents had heretofore been recovered by the municipality on application to the
Magistrate under sec. 84 of the old Act of 1873, but now they are recoverable only under
this secrion. Rents are not incloded in the definition of tax, see sec. 3 (14). Where lands are
not vested in‘a muuicipality, but they enjoy a full beneficinry interest therein, except the
right of sale, this section does not apply, for reading it with sec. 86 of the Land Revenue
Code, the municipality are not ‘superior holders.’ ) g

On the question whether irrespective of sec. 166 the municipality were ‘ superior holders’
within the meaning of section 86, Land Rev. Code, so as to -entitle thewm to nssistance in

ot of sach lands, the Advocate General, Bombay, wae of opinion that though - the
ol b bt lmacior hkiat” 16 oo B WY Lt e Ot et include &
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' municipality in respect to these particular lands, yet the express application of sec. 166
»z ‘this Act of the rights of saperior holders unaemm-»nsm':n&; »Co&gpid.«raﬁvew of lands
- d in them is, nMondIm&to the rule of interpretation stuted by Tindley L. J; in 1892

'8 Ch., page 250, sufficient to exclude the applicativn of the 'Code 'to other cases i’ which,
but for sec. 166, the municipality would be ‘superior holders”’ It was therefore, snggested,
_that in the case of Crown lands handed over but mot vested in a municipality, Govern-
ment should either execute ormal transfers defining the extent of the proprietory. rights
“intended to be couferved, or vepeal sec. 166, in which latter case, the municipality would
enjoy the benefit of sec. 86 of the Land Rev. Code. G.R. 8514 of 6 Dec. 1901, Rev. Dep.,
airected that in such enses the Collector should give assistance to the municipality under
gec. 86, and the guestion of the amendment of sec. 166 of this Act would he considered
hereafter, o ; ¢ s :
i It was held under the Panjab Aet that claims for arrears of rent, which are wot for
| any arvears of tax, fee or for meney claimable nuder the Act, could not be realised throngh
the agency of a Magistrate under s. 201 (corresponding to sec. 161) of the Act. Din
Mahomed v. Municipal Committee, Amritsar, 23 P, R. 1908 Cr. followed (Hira Lal v Kmperor
9 P. W. R. 1909 Cr.; 1909, 8 Ind. Cas. 638.) ! i n ?
Section not applicable to rent of building.—S8ee note 3 sec. 51,

16'7. No suit *shall be commenced against any municipality,
! Limitation of suits, &c. or against any officer or servant of a muni-
cipality, or any person aeting under the orders of a municipality,
*for anything done, or purporting to have been done, in pursuance
of this Act, without giving to such municipality, officer, servaut
or person ‘one month’s previous notice in writing of the intended
suit and of the cause thereof, nor after ®six months from the date
of the act complained of ; &

and in the case of any such suit for damages, if tender of
sufficient amends shall have been made before the action was
brought, the plaintiff shall not recover more than the amount so
tendered, and shall pay all “costs incurred by the defendant
after such tender. e

1 Limitation of suits.—This is sec. 48 of Bom. II of 1884, with the word ‘suit’
substituted for ‘ action ’.

This substituton has been made in consequence of the Bom. High Court Ruling that
sec, 48 applied to sunits for damages and not to suits in the nature of action for eject.
ments; and with the object of securing that persons aggrieved at the action of' the
commiittee shall, in all cases, exhanst their means of redress in the shape of appeal to the
municipality before going to law, as it was unlikely a municipality would refuse to remedy
a well founded complaint. s

Sec. 74 of the Local Boards Act c8ntains exactly the same provisions.

This section is a reproduction of repealed secs. 86 and 97 of the Act of 1873 hoth of
which dealt with suits against municipalities. The latter was unnecessary as there was
nothing in the Acts which would bar any aggrieved person’s ordinary remedy in the Civil
Courts, and the former was here reproduced in clearer langusge, ;

. The Committee considered the following suggestion placed before them by the Honour-
able Mr. Batty ; but thought on the whole that the clause shonld stand as ab present —

. '“hig clause has given rise to a very cousiderable number of appeals contested up
to the High Court, the latest being that of Municipality of Parola v. Lawinondas. That
case was hieard by Fulton J. ; and myself, and the long series of decisions on the guestion
ave all quoted there. I do not know if the question has been considered by the Select
pog;}gi#%g;-ﬁﬂt'woul&aimlxn venture to submit that it wounld be desirable, if possible, to
avoid expensive litigation and appeals, and that in the Euglish Stutute 56 and 57 Victoria,
Chapter 61, section 1, passed after the docision it Plower v. Local Board'of Leyton, L. R.'5,
Uh:&,:.aﬂfm'nohho of snit is now requived, but the Court can award a defendant munici-
pality allicosts, if in the opinion of the Court, the plaintiff has not given a sufficient opportu-

of tendering amends before the commencement of the proceedings. This, I have the

-,
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honour to submit, is a far more equitable arrangement than to refnse a plaintiff all relief
after lengthy litigation, simply becanse he has failed ﬁ.,gi" a notice as to the necessity for
which as shown by the number of decisions on the , considerable doubt, necessitating
more than one appeal, so frequently arises,” e : ; k

Notice mot mecessary in suit to restrain demolition of buslding.—* The plaintiffs ‘suid the
munioipality of Parola to obtain a declaration that n certain building erected by them had
been built in accordance with, and not in contraveution of, orders issued by the municipality, '

- and farther, to obtain an injunction restraining the municipality from. prlling it down. The
municipality contended (inter alia) that the suit was not maintainable, as no notice had been
given as vequired by sec. 48. Batty J. after reviewing all the cases on this subject hereinafter
cited, says in his judgment :— ‘ . N

“The result of the cases above cited appears to indicate, that for the purposes of
section 48 what the Court has to look to is the real object of the suit, and the section re
quires notice only when the suit is for an act already done or purporting to have beeu already
done, under the powers conferred. In such case only can it be necessary for the plaintiff to
give an opportunity to make amends or compensation, and in such cases, the delay neces-
sitated by rotice is comparatively immaterial, But when the suit is not for an act already
done, but to prevent an act from being irremediably, irrevoeably done, neither can amends
be claimable, nor can delay be obligatory. It is impossible to hold that a mere notice,
a requisition or a threat to do a thing in future, even though it be issued or made under the
powers, is an act already done, or purporting to have been done; and there is nothing else
alleged in this case that can be alleged to have been done by the municipality. A notice
therefore, does not appear to have been made an indispensable preliminary %o such a suit,
by section 48 of the Act. (The Municipality of Parolw v. Lazmandas, 1. L. R. 25, Bom. 142,
2 Bom. L. R.857.) This was followed by 6 Bom. L. R. 1028, noted p. 290.

2 Shall he commenced.—Suit to commence not on date of first filing of plaint but of
amended plawnt.—Plaintiff was ordered by the Municipal Committee of Lahore to demolish
two bath-rooms in his Kothi. -

On the 7 May 1907 he applied for a copy of the order and asked that the order
should be set aside but that if this should not be done, the committee might postpone the
order as he intended to bring a suit on the opening of the Civil Courts. Upon this the
secretary endorsed on order that the grace of twenty days may be allowed.

On, the 20 May 1907 plaintiff filed suit for declaration. The plaint, howeyver, did not
contain any statemeut that notice had been given to the committee as required by section 38
of the municipal Act, and it was, therefore, returned for amendment, but the amended plaint
‘was not taken on the file before the 25 November 1907. On the 28 November 1907 the
Coutt remarking that, whereas the notice was delivered to the Committee on the 7 May 1907,
the case was instituted on the 28 May 1907, 4. e., less than one month from the date of
delivery of the notice, ruled that this was in contravention of section 88 of the Act, and
therefore, the plaint must be rejected with costs. On appeal to the Chief Court.

Held, that the piaintiff had misinterpreted the Secretary’s order of the 7 May 1907, Tt
meant not that he should bring a suit within 20 days, but that the bath-rooms would not be
demolished within that period. 3

That the provisions of law as regards notice had been sufficiently complied with., The
parpose of the laws is that a Municipal Committee should have reasonable time to answer
claims made against it, and for purposes like this the date of the presentation of the amended
plaint is what the Court should look to. Ganda Mal v. Thakar Harkishen, 8 P. R. 1900,
followed, (Mahamed Yasin v. Municipal Committee, Lahore 110 P, L. R, 1911 ; 1911, 9 Ind.
Cas, 844.)

“See also 5 Ind. Cas. 81 noted p. 417 as to premature suit.

\ Period of commencement in case of « plaint returned.—In comvuting the period of six
months the period between the filing of the suit in the Civil Conrt which returned the plaint
and its filing in another Civil Court on the date of return must be excluded. (Guracharya v.
President Belgaum Municipality, 1. L, R., (1884) 8 Bom. 529.) ‘

, 3 “ Anything done or purporting to have been done in persuance of this
. Act.’—The Bombay City Act, section 527 (1), which provides for the same periods of
limitation says “ in respect of any Act done in pursuance or cxecution or intended execution
of this Act, or in respect of any alleged neglect or default in the execution of this Act.” This
i the same ns the Mudras Local Boards Act (V of 1884) section 156 and the Madras Municipal
Act (IV of 1884) section 261, and the words are taken from the Buglish Municipal Corporation
Act, 1882, section 226. The words “in respect of any alleged neglect, &c.,” were inserted in
the English Act with reference to the ruling in King v, Burrell, 12 A and B 460 where it was
held that the notice of action in a suit for an omission or neglect was not necessary under

\
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céction 135 of the Act of 1835 as by that section such notice was reguired only in actions for
_anything done in pursuance of the Act. See also Wilson v. Mayor of Haliffaz, L. R‘._a Exch. 114,

The Panjab Act, section 38 says, “in its or his official capacity.” |

In the Madras Act, section above referred to it is added “if such Act was done or if
guch default was made, in good faith,” and it excludes from the limitation of 6 months “an
action for the recovery of immoveable property or for a declaration of title theveto.” These
were added in view of the ruling in I. L. R, 18§ Bom. 19 which as will be seen from notes
below has been overruled. ; e R

The Bnglish Public Health Act 1875 (38 and 39 Vie., Ch. 55) is in the same words.
The corresponding words in the Bengal Municipal Act is “anything done under this Act;” in
the Panjab Act they are “any Act purporting to be done in its or his official capacity ;” and
in the Calentta Municipal Act ‘ any Aot purporting to be dowe under this Aet,” but sub-gec-
tion (5) makes this non-applicable to any suit under section 54 of the Specific Relief Act that
is for ““a perpetual injunction to prevent the breach of an obligation existing in favour of the
applicant.” » e

To what snits does the section apply ?

Bombay High Court Cagses—Notice not necessary in action for ejectment.—~Plaintiff
brought a suit in the nature of an action for ejectinent to recover possession of land of which
he said he had been wrongfully dispossesed by the municipality who alleged that plaintiff
never had been in possession of the land which was a piece of vacant ground in the possession
and occupation of Government, axd that the suit having been brought more than 3 mouths

" after the aceruing of the cause of action it was barred under sec. 240 of Bom. Act 11 of 1865,
the provisions of which nre very similar te those of sec. 86 of Bom. Aot VI of 1873. Held
that an action of ejectment was not brought to recover damages (safficient amends) for an
act “done or intended to be done” under the Act. The suit was not a sunit to rvecover
monetory compensation for a wrongful act but for recovery of possession of property and so
did not come under this section. Price v. Khilat Chundra Ghose (1870) (5 Bom. L. R.
Appx. 50; 13 W. R. 461 noted p. 418), and Phear J. in Poorno Chunder Roy v. Balfour (see
note 6 infra) approved. See also 7 W, R. C. R. 92, p. 414 and (1876) I. L. R. 1 All. 269,
(Sorabji Nassarwanji Dundas v, The Justices of the Peace for the City of Bombay, 1875, 12
Bom. H. C. Rep. 250, 0. C. J.)

Notice necessarg in suits for damages or compensation—mnot in actions for ejectment.—
In the case of Joharmal v. The Municipality of Ahmednagar, 1878, (I. L. R. 6 Bom. 580), the
Plaintiff having built a terrace on a piece of ground without the sanction of the muniei-
pality, received a notice from them to pull it down, and as he did not comply the munici-
pality pulied it down, Plaintiff then, more than 3 months after, filed fhis snit to establish
his right to the land and for damages. Held that the suit, in so far only as it related to
damages, was bound by sec. 86 of Bom. VI of 1873, as the limitation of 8 month’s applies only
to suits for damages, and not to snits in the nature of actions of ejectment. Also that the
limitation of 3 years provided in Clause 43 of Schedule II of the Limitation Act, 1871, applies
only to suits for damages on account of trespass, and not to-suits to recover immovable
property from a trespasser, for which the period of limitation is 12 years, as provided by
Clause 143 of that Act. The decision in 12 Bom. H. C. Rep. 250 supra affirmed,

Notice not necessary i swit for refund of taw illegally withheld.—* Plaintiff sued to
recover from the municipality certain town duties which it was admitted he was entitled
to have refunded to him, Held (1) that sec. 527 of the Bom. City Act (which mostly
corresponds with this section 167) did not apply, and that no notice to the defendant of
thiy suit was necessary. The defendant could not claim that his condact had any relation
to the execution of the act if he knowingly and intentionally acted in contravention of its
provisions, Here the amount payable by way of refund was ascertained and the plaintiff’s
right to recover it was admitted and the refusal to refund was a deliberate and conscious
contravention of the provisions of the Act, In such a case, it could not be held that the
money was bona fide withheld in execution of the Act, and that being so, the defendant
was not entitled to notice ander seetion 527,

“(2) Than the snib was therefore not one of the class referred to in article 2, schedule
11, of the Limitation Act (XV of 1887), and was not barred. When it is provided in an Act
that notice shall be given to the defendant of any suit intended to be brought in respect of
an act done in pursuance or execution or intended execution of the Act or in respect of
meglect or default in its execution, such provision does not apply when the action is brought
on a contract, for the condnet giving rise to the action is a wrongful act or omission under
the contract ax distinet from one in the execution of the Aet.” (Rumchandas Muraiji v.
the Municipal Commissioner of Bombay, I. L. R. 25, Bom. 387. 3 Bom. L. R. 158.)

Notice not mecessary in suit for specific performance of a contract, or damages for

'+ breach.—"This ait was bronght ‘on the allegations that the plaintiff allowed the defendant

A
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 Yecov! mages from the defendant—n Huzar Deputy Collector who had been appointed
by G:M ment president of a municipality—for a libel contained in a report sent by the
latter ‘PM&ont to the Oollector. Defendant rephed that the report wag made pursuant
to the. in his capacity as President, and pleaded want’ of notice, hmltrm , privilege, no
libel. '.l‘ District Judge in decreeing for plaintiff observes :—

“1. See. 48, Bom. Ii, 1884, does not apply, L. R. Q. B» 1892, p. 4&1, la not an anthority
to be relied on, for certmuly the ‘composing and writing of a report is an act done, and the
distinction drawn in the Eughsh cases is too fine to be applied to this section. Whether or
not sec. 48 governs such proceedings depends upon the test whether the action is against the
individual or the Municipul afficer ! ? 1f the former the section does not apply, if the latter
it does, Buﬁ heve the nction is against the individual, and the essence of the wrong lies in
t.hamw animns charged against him, Defendnnt if cast in dameges here could not
recover against. the municipality.

ik "B Ig the communication privileged ? It is mot. It certainly defamatory. The
owumnoithe communication was certainly privileged, but if malice in fact-be foand,
as in this case, there is an end of the privilege. - (See Lord Bretts Observations Clak v.
Molyneaur 3 Q. B. D.; 246—247. ) If malice be proved, the privilege attaching to the
g oooqaiop, nnleu lt be absnlnte is lost at once. Odgers on Lible, 291,”

{ Ou l.ppeal to the High Court, iv was held that the fact that Government appointed one
of its officers to be the president, did not, under Bom. VI of 1884, make him qud president
an officer of Government. Held, also thnt sec, 48, did not apply. Even if it be assumed
that the report was submitted uuder some general provision of the Act, the insertion in it
of dofamﬁy matter cannot be said to he an act dome or pnrport,ing to be dons in
pursnsuce of the Act.. It is a piece of individual malice and the snit is against. the
dofenda.ntuam individual, Decree approved with costs.” (Gopal Janardhar Bhatkhande
(Orig. Def.) v. Mahadeo Ramchandra Nadkerni 1896, P, J. 825.) See G. R. 166 of 12 Jaunary
1887, Geu. Dep.

" Notice necessary in suit for possession of land and damages for wrongful removal of
huts,—Plaintiff sued the municipality for recovery of possession of certain land on which
plaintifi’s huts had been wxonufully removed and for damages. Held, the words ““in the case
of any such action for damnges” in section 48 (1) of Bombay Act IT of 1884 clearly show
that it was contemplated that there might be actions of another descnp‘twn to which the
provigions in the former paragraph would be applicable. The section does not contemplate
only “suits to recover monetory compensatmn for a wrongful Aot.” A suitin ejectment, not
being & suiv brought to recover damages “for an act done or intended to be done,” was
emluﬁl under section 86 (2) of Bombay Act VI of 1873, but being an “action for an neg

” M act, being the dlspossessxon by the municipality with a view to being restored to
A < n, falls nnder the provisions of the first paragraph of section 48 of Bombay Act II of

1884, Bom.ll C. R, A. C.J. 250 distinguished as the words in the two Acts are very

.ﬁﬂqunﬁ. ANagusha v, Municipality of Sholapur, L L. R. (1892) 18 Bom, 19, 1892, P. J. 895.)
is ovariuled by L. L. R. 22 Bom. 269 on the ground appurently that as the muniolpahty
zally in. tbe removal the act was not one  done in pursuance of the Act.” .

Nm ‘mecessary in all claims for damages arising out of exercise of powers:—A person
_#ning & municipality for the refund of money illegally levied from him as house tax is
‘bound to nemn previous notice as required by sec. 86 of the Act.

pa v e ohjeetol th;tprovuiou wonld appenr to be to give municipal bodies or officers,

who_in the borna fide &mge of their pnblic dnties may have committed illegal acts not ,

justified by their powers, mcpportnnity of tendering enflicient amends for such acts before

being lnrassed with an nction, ion 86 is not confined to an nction of dnmages, bubi.

applicable to every claim vl a pem:wy character arising ont of the nots of moipql
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Notice not necessary in @ suit for injunction to vestrain municipality from doing any act.
A suit for an_injundtion to restrain a municipnlity from removing a certsin building
or eonstruetion not being an’ action ** for'anything done or purporting to have been done in
pursnance of ” the Act can be instituted without a notice under sec.48. (Punachand v. The
Ahmedabad Muwicipality, 1896, P. J. 206; 1. L, R. 22 Bom. 23().) :

Notice not necessary in action for ejectment but is necessary for recovery of possession
of land from Muuicipality.—A municipality having purchased vacant land from a mortgngee
in possession, and the mortuagor having subsequently bronght a suit against the mortgagee
and the muunicipality to recoven possession. Held, that an ordinary nction of ejectment
against & manicipality to try the title to land is not an action for anything doue ov purporting
to be done in pursuance of the Act and therefore does not require notice. The Act does
not enable or purport to enable the municipality to keep land which does not belong to them.

When a municipality dispossesses the plnintiff, the act of the municipality may be said
to have been something done or purporting to have been done in pursnance of the Aet,
Nagusha v. Municipality of Sholapuwr, 1. L. R.,18 Bom., 19 distinguished (Kashinath v. Gangabai,
P. J. 1896, pnge 402; I. L. R. 22 Bom. 283.) \

Notice not necessary in swit for possession of land taken by mumicipality illegally.—
The pinintiff was the inamdar of the village of Dakor. He filed an ejectment snit
against the Muuicipality of Dakor, alleging that the municipality had illegally and wrongfuily
encronched npon a portion of the Gomti Lake at Dakor by laying the foundations of a building
which they intended to erect of the purpose of a dharnmsala. The municipality vpl?nded
(inter alia) that the suit was bad for want of notice of action, nnder sec. 48 of Act II of 1884,
Held (by a majority of the Full Bench) that the provisions of sec. 48 do not apply to action
for the possession of land brought against a munieipality.

Per Parsons J,—* The provisions of sec. 48 apply only to actions for .the possession of
land whereof the plaintiff has been digpossessed by the municipality acting or purporting to
act under some section of the municipal Act, which empowers them to take possession of,
or out any one from, that land.”

Per Ranade J,—* Sec. 48 does not generally apvly to snits for the possession of land,
except in those cases where the clnim arises on account of some act or omission of the
municipality, when it acts in pursnance of its statutory powers and encroaches mpon private
rights.” Nagusha v. Municipality of Sholapur, I. L. R. 18 Bom. 19, overrunled. (Full Bench,
(1896) Manshar Gamnesh Tambheoar v. Dakor Municipality. 1. L. R. 22 Bom. 289, P, J,
1806, 678.) See 9 W, R., 535 noted p. 418. :

The next case carries the principle a step further.

Notice necessary in suit for damages, but not for suit for ejectment.—* Thig suit in so
far as iv is a suit for damages is clearly such a suit as is contewmplated by section 48, but
in go far ag it is & sniv for possession it falls within the Full Bench ruling in second appeal
No. 16 of 1896 and consequently motice of action was not necessary under that section,
The injunction is merely concillary to the ejectment suit and in regard to such relief notice
has always been held to be unnecessary. Flower v. Local Board of Law Leyton. L. R. 5
Cli. D., p. 84 (Swidmallappa v. The Gokak Municipality, 1897, P.J. 1; I. L. R. 22,
Bom, 605.)

Notice not necessary in suit for injunction.~In this case the plaintiff who has resisted
the municipality in laying pipes on his lan@ now sues for an injunction to restrain them
from doing so. It is clearly mot n suit $or anything done in pursuance of the Aect, but to
prevent the municipality from doing what the plaintiff alleges to be an illegal act. The
sections conversant with this subjeot have always beeun held not to apply to actions for an
injunction. Flower v. Locul Board of Law Leyton. 1. R.5, Ch. D., p. 347. President, Faluk
Board, 8inagamga v. Narayanan, I L. R. Mad, p, 317, Manohar Ganesh v. Dakore Muni-
cipality, P. J. for 1896, p. 768, "Sidmalappn v. Gokak Municipality. S.A. 629 of 1896,
decided on 8 January 1897. (Harilal v. Himat, 1897, P.J.17. 1.L.R 22 Bom. 636.)

Held, following I. L. R. 25 Bom. 142 (noted suvra) that section 527 of the Bombay
City Act (corresponding to this section) did not apply to a suit to restrain a municipality by
injunction from doing an act which was threatend but not done; hence no notice was
necessary in such a suit.  Ses 6 Bom, L. R. 1028 noted p, 290, 3

. ‘Notice necessary in swit for wrongful dismissal of servant.—Where a munisipality exer-
cising the power given to it by the Aot dismisses one of its servants, that is “ an Act done
or purporting to have been dove in pursannce of the Aot ” within the meaning of this section.
(Municipality of Ratnagiri v. Vasudeo Balkrishua, 1. L, R. (1915) 8¢ Bom, 600.)

Calcutta High Court Cases. ¢ Notice necessary only in cases of bona fide evercise of
powers by municipality.—Sectior. 87, Bengal Act III of 1864, is applicable only in those cases
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where the plaintiff claims damages for compensation for some wrongful act committed by
the municipality or its officers, &c., in the ‘eXeroise, or honestly supposed exercised of their
statutory powers; and the notice is meant to give the municipality anopportunity to make
amends for the wrong without incurring the cost. of litigation” (Chunder Sikhur Bundo-
padhya v. Obhoy Clurn Bagehi (1880), I. L. R. 6 Cal. 8.) B b AR o

. The cases in which a public officer is entitled to & notice under sec, 424 ©, P. Code,
are those in which he is sued for damages for some wrong inadvertently committed by him
in the discharge of his official duties and the objeet is that ‘if such an officer entrusted with
powers happens to commit an inadverterce, irvegularity, or wrong, before any one has a right
to require payment in respect of that wroug, he shall have an opportunity of setting himself
right, making amends, restoring what he has taken, or paying for the damnages he has done,
(Shahebzadee Shahunshah Begum v. Fergusson, I. L. R. (1881) 7 Cal. 499.) : ik

t)’oﬁ%t ‘mecessary in swit for illegal and malicious arrest.—The plaintiff sned the
defendant, a police officer, to recover damages for two distinet acts (viz., wrongful arrest and
s) alleged to have been illegally and maliciously done by the defendant on two
different ocoasions, and claimed one lump sum as damages for both the acts, *

. Held—That the former act (viz. the plaintif’s arrest) was an act done by the
defendant in his official capacity and was clearly of the kind contemplated by section 424
C. Pro. Code, and so the suit was rightly dismissed for want of such notice. I. L. R. 7 Cal. 499,
distinguished ; it does not warrant the drawing of any distinction between acts of. this kind
done inadvertently or otherwise,

Quare.— Whether the latter act (viz., the trespass into the plaintiff's house) on the
allegations in the plaint, was an act done by the Magistrate in his official cxpacity, and
whether a notice would be necessary (Sogendra Nath Roy Bahadwr v. Price, 1. L, R. (1897) 24
Cal. 584:)

Notice necessary in swit to restrain mumicipality acquiring road.—The municipality
declared a road to be a pablic road under Bengal Act 111 of 1864 sec. 77 of which requires
that no action for such a matter shall be bronght until one month after notice in writing,
Plaintiff bronght » suit to restrain the municipality from interfering with the road which he
declared was his private road. Held that as the municipality acted under powers given,.the
notice was necessary and that a notice objecting to the decision and asking the municipality
to re-consider it was not enough. (Abhoyanath Bose v, Chairman Municipality Kishnaghur,
1867, 7 W. R. 92.)

Notice necessary in respect of act done bona fide.—A mnnicivality is entitled tG ong
month’s notice under section 87, Act IT1 (B. C.) 1864 when wcting bona fide in the belief that
in demolishing & building they are exercising powers given themn by the Act; not if their
proceedings ave not justified by the Act and only colorably done under cover thereof. {(Gopee
Kishen Gossain v. Ryland, 1868, 9 W. R. 279.) )

Madras High Court Cases.— Notice not necessary in suit for breach of contract.—A
suit was brought to recover from the municipality the halance of a sum of money due for
timber supvlied under a contract, Held that no notice was necessary, such a suit uot
falling under sec. 168, Mad, Act III of 1871, The contract may doubtless be made under
powers conferred by the Act, but a breach of the contract by non.payment of balance is
not “ anything done under the Act.” (Mayandi v, McQuhue (1878) I. L. R. 2 Mad. 124.)

This decision, it may be nseful to compare with thatin Selines v. Judge (1871), L. R. 6
Q. B. 724, where the gnestion arose on a section similarly worded, and it was held that a suit
to recover back money paid on an assessment of a highway rate made under color of the Acts
5 and 6, William 1V, Chap. 50, required preliminary notice, the collection, though illegal,
being made in snpposed pursnance of the powers thereby conferred. ;

. 'T'he case of Midland Railway Co. v. Local Board of Whithington (1883) 11 Q. B. D,
788, seems to go somewhat further in this direction ; for there the notice was held necessary
in a suit o wver back, as money had and received, sums which had been paid to the: Local
Board ns charges for the repair by them of a road for which the plaintifs had mistakenly been
regarded ag responsible. Lindley L, J.; observed that it had been argued that no physical

wer had been put in force, but that this was a vicious argunment, and that he could not
y:llow it. Probably, however, the thing done under the Act in that ense, which was regarded
a8 giving the caunse of action to the plaintiffs, was not the voluntary payment by them of the
money, but the action of the Board in nndertaking the repair of the road at the plaintiff’s.

: Notice not necessary in suit for injunction,—*The plaintiff built a wall on his land
situate within the limits of the Taluka Board, The Local Board called upon him to
remove the wall ae constituting an obstruction and gave him notice that in default of his
doing o it would be demolished by the authorities, The plaintiff now brought ® suit

»
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for an injunction restraining the defendants from interfering with the wall. Held that
previous notice of action under sec. 156, Mad. Act V. of 1864, was not necessary.
The section contemplates Kuits for damages and compensation and does not apply to a suit
to obtain a declaration of title to immovable property, or for an injunction to restrain
interference with such property, Syed Amir Saheb v. Venkatwrama (1892) I. L. R. 18,
Mad. 296 followed, where a suit was brought to recover from the Taluka Board land on
which the Board had erected a public latrine.” (President, Y'aluka Board, Sivaganga v.
Narayanan (1892) I. L. R. 16, Mad, 317.) g LS '

" Notice not mecessary in suit for injunction.—The notice reqnired by scction 261 of the
District Municipalities Act is nov necessary when the suit is for an injunction which refers
to what it is apprehended will be done in the future, and does not relate, as the section
does, to acts ‘“done or purporting to be done.” It would not be right to impute to the
Legisénturq an intention to insist upon the lapse of the interval involved in the provision as
to notice even in regard to cases where such lapse might be attended with the completion
of the threatened injury, the prevention of which is the very aim and end of the suit,—
Cf. Kirk, v. Tood, L. R., 21 Ch. D., 484. :

Plaintif’s land was on a lower level than a road which bounded it on one site.
To prevent the water which collected in the road from flowing over his land, he put up a
ridge below his land and the road. Defendant demolished it and the water flooded plaintiff’s
land. He brought his suit for damages and for an injunction. Held that the right of the
owner of higher land under section 7, illustration (i) of the Hasements Act, i.e., that the
. water naturally rising in, or falling on, sach land shall be allowed by the owner of adjacent
lower land to run naturally thereto is not a right in the nature of an easement and is
subject to the right of the owner of such lower land to build thereon under section 7,
illustration (a), of the Act.

The owner of the lower land cannot complain of the passage of such water as an
injury, but he is not bound to keep open such way and may obstruct it by suitable erection
on his land. Defendant in removing the obstruction had committed a trespass, and should be
restrained. Smithiv, Kenrick. (7. C. B. 515) ; 1864, special No. of W. R. 25 referred to. k Rylands
v. Fletcher, L. R.8 H.L. 338, referred to (Mahamahopadyaya Rangachariar v. Municipal
Council of Kumbakonan, I. L. R. (1906) 29 Mad. 539.) :

Held that section 156 (1) of the Madras Local Boards Act as amended and which is
identical with section 268 of the Madros District Municipal Act, does not apuly to suits
brought for an injunction and so notice not neceseary. I.L.R.29 Mad. 529 followed.. The
period of limitation prescribed by section 155 (8) apvlies only in the case of suits falling
under section 156 (1) which does not include suits for injunezion. The amendment of the Act
did not nlter the law. The suit for injunction was therefore dismissed for want of notice.
Sec. 156 of the Madras Act is taken from sec. 264 of the English Public Health Act 1875
(88 and 39 Vie, C. 55) and it has been held that that and similar enactments with regard to
notices against public authorities were intended to apply to an action for damages and not
to an injunction to restrain an injury. See Flower v. Loeal Board of Low Layton, (1877) L. R.
5 Ch, D., 347; Attorney General v. Hackney Local Board (1875) L. R. 20 Eq. 626, Selloes v.
Motloch Buth Local Board (1885) L. R., 14 Q. B. D. 928 ; Chapman Morsons & Co. v. Quardians
of Auchlund Union, (1889) L. R., 23 Q. B. D,, 294. See also (1893) I. L. R. 16 Mad. 317,
which embodies the principle of these decisions. See also I. L. R. 16 Mad. 296 (supra) and
474 (ngte 6) and 1. L. R. 22 Bom. 605, (noted p. 413.) (Govinda Gillai v. Taluka Board, Kum-
bakonam, 1. L. R. (1909) 82 Mad, 871.)

Allahabad High Court Casess—Notice necessary only when something is done and
consequently compensation claimed,—Notice not necessary in swit jor declaration of right to pro-
perty encroached on by municipulity.—Under section 43 of the N. W. P.and Oudh Municipalities
Act (XV of 1873) it was heid, on the construction of the section and of analogous provisions
in English Statutes, that notice iz only necessary where the suit is brought for a tort or a
guasi tort, 9 W. R. 535 and Price v. Kinlal Changra Ghose, 5 L. R:, Appx. 50 followed. The
provision as to uoticd'was directed solely to suits brought for damages consequential on the
act done by the Commissioner, The limitation referred to did not apply to a suit in which
plaintiff asked for a declaration of his right to property encroached on by the municipality.
(T'he Municipal Committee of Moradabad v. Chatri Singh, I. L. R. (1876) 1 All. 269.)

*  Notice not mnecessary in »suit for. declaration of wright to buwilding demolished.—
Section 48 of Act XV of 1873 contemplates suits in which relief of a pecuniary charac.
ter is claimed for some act done under that act by a Committee, or any of their officers,
or any person acting under their directions, and for which damages can be recovered from
them personally, and not a suit against a Committee for a declaration of the plaintiff's
right to re-construct a building which had been demolished by the order of such Committee,
and for compensation for such demolishment. (Mauni K dhau v, Crooke, I. L. R. (1879)
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l'ocwc uot mm i uit }ar |
'm applied for permission to estab on their own
manicipality utuad Pluintiffs sued for n declavation of their right and for a pervetual
n restraining the municipality from M exomm ﬁmt m Held by Stuart
C. J, that see. 43 of Act XV of 1873 as to the 3 mouths applied vapy Lo suits
brought for something done under the Act, in* which ! j ms nhim since the
last clause provides that if “ sufficient amends” he ten g recover, it did
not apply to the present suit, I. L. R. 1, AllL 269; L L.R. 2, All L R..6 Cal. 8
followed. Held per centra by Duthoit J. that the refusal to giVe permiumon /| was an act dowe
under the Act and that the section is not limited to suits for damages. at even 80, ‘as
plaintiff’s suit was based on the injary done to him by the action of the muvﬁmpnﬂlcy, it was '
so far founded on tort or quasi tort even thongh damages were not claimed. (Birji Mohan
Singh v. The Collector of Allahabad, I. L. R. (1881) 4, All. 102.) Subsequently the Full
Bone&oonﬂrmeﬂ the decision of Stuart C. J. and reversed that of Duthoit J. -mde I L. R. 4,
Section 424 of the le Procedure Code provides ﬂmt. “no snit shhll be inshtutod
agﬁmtgﬂaﬁo officer in respect of an met purporting to be done by him in his official
1 2 months after notice in writing.” Section 42 of the Police Act (V of 1861)
says * nnythmg done or intended to be done uuder the provisions of the Act.”

Notice not necessary for official act not done in good faith, —Plaintiff brought a suit
against a Police officer claiming damages for wrongful confinement, &e. It was found that
he did not purport to ot in good faith in pursuance of the law, but took advantage of his

position as a Police officer to commit illegal and tortious acts maliciously and without a cause.
Held the notice was not neeessary snd suit not liable to be dismissed for lack of it. I. L. R.7
Cal. 499, referred to. I. L. R., 24 C. 584 distinguished as there the not uomplnmed of was
done in his official capacity. (Muhamad Saddiq Ahmad v. Pamna Lal, 1. L R (1913) 26
All 220.)

- Buit for mymb«m against levy of taw demanded——w notice necessary ?—Held by Aikman, J
(Knox, J., dissensiente) that where a suit is brought against a Municipal Board, to which the
N. W, P. lnd Oudh Municipalities Act 1900, is applicable, to obtain an injunection prohlbxbmg the
Board from levying a tax which the Board has threatened to levy on the plaintiff, the service
of such notice as is prescribed by section 49 of the said Act is a condition precedent to the
maintainability of the suit. The suit was one “in respect of an Act purporting to be done by
the municipality iu its official capacity.”

: Knoz, J., contra. Where the suit is for an injunction merely, no previous notice is

NEeCessary. The notice is required where an act is done, not to somethmg that may or may
not be dome in the future, I. L. R. 7 Cal, 499 referred to. The proviso referred to was im.
ported into the Act of 1895 out of an excess of superfluous caution. It was not required
and when the Act of 1900 was enacted it was dropped out. (Greenway v. Municipal Board of

Caronpore; 1. L. R. (1906) 28, All, 600.)

The Act of 1900 omits the proviso in the previous Act I of 1895 which stated * Provided ,
that nothing in this section shall apply to any suit under sec. 54, Specific Relief Act 1877.”
This omission was deliberate, the object of the Legislature being that. Municipal Boards
‘ghould have notice of the intention to bring a suif such as the present, &0 that they might
have an opportunity, if so advised, of withdrawing from some nuntenable position they had
taken up, or wrongful demand they have made and so saving cost of litigation. I, L, R. 1
All 269; 2 All 296; 4 All. 102 and 339 dutlnguluhed as under the old Act XV of 1873 which
did not. mmn the proviso.

" Notice meceseary in swit for act done in proper discharge of powers—Plaintiff sued te
recover from a Police officer certain books seized during a search under the Code of plaintiff’s
house. ‘Held, if he did so, which was denied, he did it in his official capacity, and so the ¥
notice was necessary. 1. L.R. 24, Cal. 584 npproved. L. L. R 26, All. 220 distinguished as ..
thow o acted in bad faith. (Bakhtwar Mal v. Abdul Latif, I. L. R. (1907) 29 All, 567.)

' Buit against councillor for act done oﬁcmlly—noma necessary.~+~A member of a Municipal
_ Board charged as snch member with the nnpnrvmon of the sanitation of the town made a
report to the Board which resulted in the prosecution of certain persons fora municipnl
offence. The persons prosecuted were acquitted, and thereafter filed a suit for damages for
malicions prosecntion against the maker of the report. Held that the defendant was entiftled
to the notice providod for by wection 49 of the Municipalities Act, 1900, since defendant,
purported to act in his official capacity as such member. Muhammad Snddzq Ahmad v, Panna
Lal, I. L. R. 26 All, 220, distinguished as in that enge defendant did not purport to act in.
gmd faith. The pruentouo was more like that in T, 1. R. 20, All. 567. Jugal Kighnrc ¥
Jugal Kishore, 1. L. R. (1911)88 Au.uo 8 A, L.J.hae; mn J,OInd cu 1)
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. Notice necessary in suit for damages for prosecution under Act done in_good faith—rot
necessary if done maliciously—~The municipnlity prosecuted plaintiff under sec, 218 of the
Bengal Municipal Act 1884 for non-comulinnee with an order to remove certain structures nnd
obtained a conviction which on appeal was reversed on 3rd January 1905 ; on 29 Nov. 1905
plaintiff served the municipality with amotice and on 4 Jannwy 1906 filed a civil suit for
damages for malicions prosecution. Held that as the prosecution was in good faith and that
thejr was reasonable and probable canse for it, the suit was burred ander sec. 363 of the Act,
If it had been found that the cfficers of the municipality had acted malicionsly without
reasonable and vrobable cause, it could not be skid that their act was done nnder the statute
and the special limitation provided by sec. 363 would have been inapplicable. 9 W.R. 535;
6Cal.8; 3C, L.T.376; 21 M.367; 25 B.887; 1. R.6Q B.724;40 1. J. Q. B, 287 ; 24 L. T,
905; 19 W. R. 1110 referfed to. 3 C. L.J. 36 (Note.) followed. (Shama Bibi v. Chairman
Baranagar Municipality 1910, 6 Ind. Cas. 675.) '

4 One month’s previons notice.—' The object of this provision wounld apvear to be
to give municipal bodies or officers, who in the boua fide disoharge of these publio duties wny
have committed illegal acts not justified by their powers, an opportnnity of tendering amends
for such acts before being harassed with an action. (L. L. R. (1884) 8 Bom. 421.) The pur-
pose of the law is that n Municipal Committee shonld have reasonable time to answer claime
made against it. (110 P. L. R, 1911 ; 9 Ind. Oas. 844 noted p. 285.)

This does not menn that tiie notice itself must state that the intended suit will be
commenced after one montli. No period need be stated. Even if a lesser period l"nml a
month is'stated thut will not vitiate the notice provided the suit is not brought till after the
expiration of the month. i .

Under the English Act the periods are respectively 14 days and 3 months; under the
Calcutta, Bengal and N, W, P, Acts 1 and 8 months; under the C. P, Act 2 and 6 months, the
Panjab Act gives 1 month and no other limitation, while Madrus Act is the swme as this Aet.

What constitutes a good notice.—~Wlhiere a municipality threatened to have a building
pulled down becanse it was unanthorised and the pluintiff's solicitors wrote to the moniejpnlity
that they had been instructed to “ prepare vapers ” to file a suit to vestrain the municipnlity
and requested that no steps should be taken until the re-opening of the Courts, Held that all
the requirements of a notice were snbstantially complied with it and it was a good notice,
(6 Bom, L. R. 1028 noted p. 290)

Plaintiff complained of the refusal of the municipality to give him full and nndisinrhed
possession of the lnnd of which, he said, he had hecome absolnte owner by pnurchase. and the
question for determination was whether the suit had been bronght within three wonths of the
refusal, gec, 48. The Court, dn a consideration of the terms of a notice given by the defan-
dant to the plaintiff, in which the municipality told plaintiff thongh they sold the lind to him,
he shounld come and take n lease of it, held that it was not so explicit ns to wive the plaintiff
notice thut in nny cnse the performauce of his contract of purchase would be refused.”
(Kupari v. The Viramgaum Municipality, 1896. P.J. 619).

See 7 W, R. 92 noted p. 414 where a letter by plaiutiff objecting to the action of the
manicipality and asking for re.consideration of their decision was held uot to be sufficient
notice, .

Insufficient notice.—The provisions of the Madras City Municipal Act, sac. 433. arve
almost identical with the lst para, of this section. It says *on ncconut of any net done or
purporting to be done, in pursuance or execution or intended exeoution of this Act, or in res.
pect of any alleged neglect or defanlt in the execution of this Acr;” bur adds that the notice
shall be “left at the Municipal Office or at the place of abode of such person,” ie., officer
or servant, Further, “such notice shull state explicitly the eause of action nud the nnma
and the place of abode of the intended pluintiff and of his attorney or agent, if any, and

.shall be signed by the intended plaintiff, or his attoruey or agent.”

“In a suit against the muuicipality to recover” damages for the demolition of a honse
built by plaintiff without previous notice nnder sec, 265 of that Act, the noiice of action was
a letter signed by plaintif and dated from his place of residence, but did not state where
the house in question had stood, nor the date of its demolition, nor did it stnte positively
that au sotion would he brought. Held, the letter wns not a sufficient notice of action.”
(Devalji Rau v. President, Madras Municipality, I. L. R.18, Mad. 503.) SeeI L. R, 25,
Myd. 118, noted at page 133, i g
: Notice not defective becayse damages not specified—Objection eannot be allowed fur first
time on renigion.—When a notice sent to a manicipality in comulinnes with section 281 of tha
Mndras Act did not specify the amount claimed as combsusation or dnmnges, nnd upon the
municipality stuting that the notice was defective, the sender nsked to be inJormed of the
nature of the defect, but the municipality took no notice of the request, Held, that the suit
was not liable to be dismissed for non:compliance with section 281 haviug regard to the

ion in I. L. R. 14 Mad, 386,

- “
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_ Aleo that an objection by the municipality that the suit was burred_,it‘;op_q ‘which could
not be raised for the first time,on 1evixion, Tn order to decide whether this ohjection was
a valid one the Hight Court would have to go into the question whether the provisions of the
Act had in substance and effect been compiied with. This is a question of fact the Lower
Court should have decided and the Hiwh Cours in the alisence of any evidence conld not
adjudicate on. (Municpal Council of Kurnool v, Subband Chetty (1903) 18 Mad. L. J. 426.)

& ' Notice not defective, because address and causs of action not detailed.—LIn a suit against the
luniéiptﬁb; City of Madras for damages sustained by the plaintiff by reasan of an accident
oceasioned to his horses through the ill-revaiv of » road withiu the limits of the municipality,
it appanred that at the close of a corrospondence between the piaintiff andithe President of
the municipulity, the plaintiff, in a letter headed ** Madras”, stated that he had directed
auctioners 10 sell the horses, and that he wonld ‘‘ proceed against youn by law to recover such
Joss or damage as I may have sustained”, nnd ndded *“ kindly consider this ns rotice of claim
under section 433 of Municipal Acr No. I of 1884, and that the plaintiffs attorneys, ina
mhmnent")etter, demanded payment of Rs. 1,000, “being the damages sustained by our
client by reason of the ueglect to keep in proper repair that portion of the road, &o.,” and

. stated that if the sum claimed were not paid, the plaintiff would be '‘compelled to have
recourse to law to recover the same without further notice.”

Held (1), that the two letters should be read together'(2) that the eanse of action: was
stated sufficiently in the second of the above leiters; and (3) that the plaintifi’s address was
safficiently given in the first of the above letters, as defendants knew quite well where
plaintiff was to be found. {

The Court “must import a little common sense into notices of this kind (vide Pollock
C. B, in Jones v. Nucholls 13 M. & W. 363.) See also Osborn v, Gough 3 B, & P., 550 whers
the defendant was a Magistrate, and no address beyond “ Birmingham ” was given. (Ealee
v. Municipal Commissioners, Madras, 1. L. R. (1891) 14 Mad. 386')

" Swit tarred either way.——Plaintiff’s enuse of action agningt a municipality sccrued on

30 August, he served the required notice under 8. 363 Bengal Municipal Act (IIT of 1884)
* (* no suit shall be brought * * * quntil the expiration of one month next after notice
&e.”) on 28 October, and instituted the suit on 28 Nuvember on which date the plaint was
returned for amendment and again presented on 1 December. The objection that the suit
was premaliire was not taken in the written statement but in the courss of argcument, Held,
that if the suit be considered to have been institnted on Dec. 1, it was barred under 2nd
vara. 8. 863 (‘no sunit shall be brought after 3 months next after accranl of cansge of
action;'); and if it be considered as instituted on 28 Nov. it was premature by one day
under the first para.

Held farther that the plea u8 to notice could be taken in argnment though not taken
in the written statement. 5 C. L. R. 148 ; 34 C. 257 distinguished. 24 Cal. 306 »nd 25 A, 187
relied on. (Bisambar Lal v. Chairman Municipal Board, Chapra, 1910, 5 Ind. Cas. 81.) 1

5 ‘““And of the cause of action.”—The Bombay City Act provides * slating with
reasonable particularity the canse of action aud the nume and place of nbode of the intending
pluintiff and of his attorney or agent, if any, for the purpose of such suit,” and at the tvial
“plaintiff shall not be permitted to go into evidence of any cause of action except such as is
set forth in the notice.” ’

The Beugal and Calcutta Municipal Acts require the cause of action  to be stated and
the plamtiff’s place of abode. The Mudras Act requires the notice to * explicitly state the
cause of action, nature of relief sought, amount of ‘compensation claimed nnd name nnd aboda
of plaintiff.,”

- 6 Six months from date of act.—The limitation is now prolonged from three

monthsiin the old Act, to six.
. ﬁﬁu Act, sec. 261 (1) and (2) are identical with this sec. 167. Sub-sec. (8) provides
that nc action as is described in sub-sec (1) shall nnless it is an action for the recovery
of immoveable proverty or for a declaration of title thereto, be commenced otherwise thaun with-
in 6 months next after the accrual of the cause of action, Sub-sec, (4) provides that no action
. to be brought against the Chairman for anything done or defanlt made in good faith, but nll
. such actions as are maintainable are to be brought ngainst the Municipal Council.

Thas limitation does not apply to, nor is notice necessary in, a suit on a confract ewecwtad
under Act.—""I'he Conneil of a municipality under the Madras Act entered inta.a contret for
the lighting of the town whereby it wus provided that tne depoxit made by the contractor
should be foifeited on any defanit made by him in carcying out the terms of the contract. One
holding a decree agninst the contractor attached the wimoant of the deposit in the hands of,
the  Manicipat Council, but .the Council subsequently pussed a resolution in July 1888
declaring thal the amount of the deposit hind been {orfoitad. The decree holder having
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purchased from the contractor his right to the money in quention now nned in 1890 to recover
it from the municipality. Held, (1) I'hat the suit was not barred by the rule of Timitation in
gec. 261, (2) That the pmvmion forfeiture in the contifiet was perinl and anenforcenble
and consequently that the resolution of July 1888 was ultra vives.” (Bmwm v Wmaba-
pathi, I. L. R. (1898) 16 Mad. 474.) ¥ b

Py pmt for compeulnhon for meg, or {or oxmttmg to do. an nct M tobaiu
pursnance of any enactment in force for the time bemg in British India must be brought
within 90 days of the date on whwh ‘the act or omission takes place, (Aﬂwlc& Sclmgde
H Linutation Act.).

When cause of artion accrues ‘in suit, for damagas—-l noa smt fov dumsgea, the cnnsl
of action acerues when and as the damage occurs, and not at such fime as the plaintiff may
expend money in repairing such damage. Under section 48, the plaintiff is only entitled to
recover the damages which acerue within three months of suit. Crumbie v. Wallsand Locul
Board, Q. B. D. (1891), Vol. I, paza 503, referred to and fullowed (The Ahmedabad Munici-
pality v. Himatlal Hazrilal l390 e ds 67-))

Buit to recover taw illegally levied when not barred.—A levy of tax in each year gives
a new and distinet eause of action and the pnyment of a fax without protest for one year does
not bar a suit to recover a sum paid in a subsequent year under protest on account of a tax
which was not legally chargeable for that year, Where the valuation for the purposes of n
mumcu-ul tax is made nounally, a fresh caunse of action for any over valuntion annually
arises, even if the valnation remaing the same, and the fact that no objection was made to the
valuamnn in one year does not rendern suit based on an alleged overvaluation for the next
year time barred provided that it was broughs within the period, allowed by law, counting
from the date of the overvalnntion in the second year. (Pitambardas v. Jambusar Town
Municipality (1892), P. J. 296. I. L.R.17 Bom. 510.)

6 Date of act complained of —Nofice in suit for recovery of possession of land.—
Plaintiff sued the municipality to recover possession of land from which they alleged they
had been ousted by defendants’ stacking stones thereon ; and they regarded their caunse of
action as urising when the municipality refused to remove ‘the stones, .

Held, thav it being proved that the land was Government land wkich on the coming into
force of the Act vested in. the municipality and had always been in their possession, there
had been no ousting, and that in any case defendaut’s letter refusing to remove the stones
could not be considered to be the cause of action.

Per Bayley J,—The municipality being rightly in possession, sec. 87 of the Panjub Aot
applied and the suit was barred.

Per Phear J—Sec. 87 conld only protect defendants if sned for damages cansequent
on a wrong done by them in- the reagonuble belief that they were exercising their lawful
powers, not if t.h«v were aned by parties kept.ont of possession by their continued wrong doing.
(Poorno Chunder Roy v. Balfour, Chairman Municipality Howrah 1868, 9 W. R , 535)

In a snit to recover a portion of land of which the municipality had “deprived plaintiff
by heaping stones thereon and evicting his ryot therefrom, Held that the suit was not
barred under sec. 87 Act IIT (B. C.) of 1864 requiring suit under the Act to be brought
within 8 months, That section applies to actions brought against acts of the municipality
done under the Act and for the purposes thereof. It was never intended to take away fro.n
individuals the right they have under the general Inw of the land of bringing suits to recover
possession of immoveable proparty on proof of their title within 12 years, (Price v. Khelat
COhunder Ghose, 1870, 13 W. R., 461.)

7 Costs.—Under the English Act the defendant (mumclpnhty or officer &o.) is enhtled
to, secuvity for costs from the plaintiff, and the Council is authorised, unless otherwise
directed by the Court, to pay to itg officer &c , costs incnrred in defending any action, also all
charges, expenses, dumnges, finie or m.herwise. 5

Compare sec. 527 of the Bom. City Act, which is very similar, and which provides that
“at the trial of any such suit (¢) the vlaintiff shall not be nllowed to go into evidence of
any canse of action, except such as is set forth in the said notice.” Further that, if suir
bronght against 3mumoum| officer or servant, paymeut of any sum decreed, &, may be p»ud
to him out of the municipal fand.

o 168 (1) Any Police Officer mny arrest any person com-
% s ~mifting in his view any offence against any
SPanen st Rl ﬁ“""., of the provisions of this Act or of any by-
law thereundor lf the ‘name. and a.ddress of suoh person be
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_unknown to him, and if he decline to give his name and address,
or if the Pelice officer have reason to doubt the accuracy of such
name and address if given, and such person may be detained at
the station-house until his name and address shall be correctly
‘ascertained. R LR T e e b
2Provided that no person arrested shall be detained without
the order of a Magistrate longer than shall be necessary for
bringing him before a Muagistrate, or than twenty-four hours at

the utmost. :

- %(2) It shall also be the duty of all Police officers to give
immediate information to the municipality of the commission of
any offence against the provisions of this Aet, or of any by-law
thereunder, and to assist all municipal officers and servadts in the
exercise of their lawful authority.. 4

1 Origin of section.—This is sec. 87 of the old Act of 1873,

| The provisions are now extended specifically to by-laws ; snb.sec. (1) now corresponds
with the Bom. City Act, sec. 516; and sec. 83, Panjab Act. Also sec. 252, Madras Act, which
also provides for investiture of municipal servants with police powers. 4

- Bengal Act, sec. 365, which is taken almost verbatim from sec. 57 of the Criminal
Procedure Code says “ When any person, in the presence of a Police offieer, commits, or is
accnsed of commitiing any offence under this Aect,” &ec., and provides “ for the taking of a
bond for his appearance béfore a Magistrate, if so required ” as soon as the correct name and
nddress are ascertained. >

2 Period of arrest.—The period under the old Act was 40 hours as in the Bom. City
Act, sec. 516, but the reduction of the time has been to bring the law in accord with the
Criminal Procedure Code, so that there might be no possibility of any conflict with the
provisions of that Code. :

3 Sub-section (2)—The marginal note shounld be, “Police to inform of [offences,
and assist municipal officers.” .

CHAPTER XI.—MUNIOIPAL ACCOUNTS.

169. (1) Every municipality shall have prepared and laid
hefore them, at their periodical general
‘ meetings, complete accounts of the receipts
and expenditure of the municipality since the Ist day of April
last preceding, and at a general meeting which shall, if possible,
be held on such day between the 10th January and the 1st March
as may be fixed in this behalf by the rules of the municipality,
a complete account of the actual and expected receipts and ex-
penciture for the *financinl year ending on the 31st March next
following, together with a budget estimate
of the income and expenditure of the muni-
cipality for the financial year to commence on the 1st April next
following. . : ’
*(2) The municipality shall thereupon decide upon the ap-
propriations, and the ways and means contained in the budget of
~the year to commence on the 1st April next following,  The

Y Presentation of accounts.

'Bndg;t Estimates.
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budget 80 ganctioned'maybe varied or altered from time to time,
as circumstances may render desirable, at a special general meet-
ing called for the purpose. i

%(8) The municipality shall, at the general meeting in April,
or after audit of the past year’s accounts, if such audit has not
before that general meeting taken place, pass the accounts of the
past year. ! ,

1 Origin of section.—This is sec. 88 of the old Act of 1873 (as amended by Bom.
1T of 1884), somewhat altered in form, so as to make the procedure more clear and precise,
withont nt the same time tying the Municipality down too strictly.

Sub section 1, as amended by Bom. II of 1884, for the first time in the history
municipal administration threw upon the general body of each municipality instead of
upou their President as formerly, the duty of having regular acconnts and budget estimates
prepared. This change was in harmoney with the other provisions of the new law which
vested all powers and responsibilities in the Municipal Councillors themselves instead of
in individual funectionaries, leaving it to them to make such arrangements for their exercise
or fulfilment, or, in certain cases, for their delegation, as they think fit.

Compare Bom. City Act, secs. 123—134. Bengal Act, secs. 71—72. 'The examination
of municipal accounts used to be an important part of the duty of Collectors and their
Assistants, but by G. R. 69 of 11 January 1886, Gen. Dep., it was pointed out that as the
Act provides for the efficient andit once at least in every year of these acrounts, and
empowers the Collector or an Assistant or Deputy Collector authorised by him, to eall npon
a municipality to furnish any account which he may think it proper to inspect, these
provisions seem ample to ensure the municipal accounts being properly kept.

Forms of accounts.—For some model rules and forms of acconnts see those ’circnlated
with G. R. 4790 of 10 Sep, 1909, Gen. Dep. (Vide note 8 s. 46.)

The Act does not give Government the power of preseribing what acconnts, budget
forms, or other internal arrangements a municipality must adopt, but only of vreseribing the
form of accounts to be sent under section 90 (now 170). (G. R. 2886 of 8 October 1874,
Gen. Dep.) But as by section 46 these accounts are to be prescribed by rulex to be framed
by the munuicipality subject to approval of Government, (vide note 8 to sec. 46), Government
can of course refuse to sanction any other forms than those. ;

It will nlways be the duty of the anditors and of the superior officers who are respon.
sible for the correctness of the accounts suhmitted to Government to see that the municipal
demands of all descriptions have been duly estimated for in the Budget of the year, and have
subsequently been properly dealt with by either recovery, remission or carrying forward for
entry, as outstanding balances to be recovered, in the budget of the succeeding year. (G.R.
2886 of 8 October 1874, Gen. Dep.) ;

2 “Pinancial year.”— This is not defined. This should have been altered to “official
year,” the definition of which by sec. 3 (10) corresponds to the well known term, financial
year, g

3 Budget estimates.—Though the annual accounts have to be forwarded to Govern.
ment under sec. 171, in order apparently that Government muy be in a position to exercise
its power of control, these budget estimates do not appear to be required to be snbmitted.

Under the Madvas Aet, sec, 251, they have to be submitted *for sanction to Govern-
ment who may pass such orders ns they think fit.” TUnder Bengal Act, sec, 73, copies of the
estimates have to be lodged in the manicipal offies and notice given for inspection for 14 days
during which tinie written snggestions by tax-payers may be made, and are to be _oonsxdered
by municipality at the next meering. After the 14 days the estimates may be vevinwed and
then sent on to the Disirict Mngistrate and Commissioner, who further may sanction the
same or return for re-gousideration. These officers are also vested with certain powers of
control,

Budget grants,—Government view with: strong disapproval the practice, in order to
prevent the Inpse of budget grants, of withdrawing from the treasary at the close of the yenr
moneys not reanired for immedinte dixbursement, and obtaining nominal receipts from the
~ purties to whom they are eventually payable. b %

4 Sub-gection (2).—The marginal note should be, “ Budget to be sanctioned and may
be altered,” (Vide * Contents.”) :

.

¢



122 (Cuar. XL—Audit of accounts—Sec. 170.)

Special meeting called for the purpose—*The plaintiffs, residents and rate-payers of
he municipality of Surat, prayed that a certain resolution pnssed by the mumicipality, be
declured illegal and void. The Sub-Judge held that the resolution was valid and dismissed
the suit. * * ¢ The High Court held s follows:—  * S T Al S S

~ “Passing to the question as {o the legality of the resolution of 15 ﬁirqh 1883, it is
clear that its object wus to sanction an expenditure not provided for by the current budget
of the &nr, in other words, to “vary or alter” the cuvrent bndget appropriations, which, by
sec. 88 of Bombay Act VI of 1873, clanse 2, is to be done at a ‘“‘special general meeting onlled
for the purpose.” It was argued that by section 12, the Vice-President had the power,
whenever he may think fit, of cirenlating propositions amongst the Commissioners instend
of convening a general meeting. That section, however, following immediately upon sec. 11,
clearly applies to the special general meetings as contemplated by sec. 11, and which the
Vice-President may call when he thinks fit, and cannot, we think, be intended fo apply to a
special general meeting which the Act expressly requires to'be called for n particular purpose
as ig the case by sec. 88 when the budget is sought to be varied. It wmay be reasonably
inferred that the legislature intended that as the bndget for the general year is| passed at a
general meeting it should not be departed from without the snme opportunity being afforded
of open aud full discusgion. We nre of opinion, therefore, that the vesolutiin of 15 March
1883 could wot of itself have the effect of giving legal sanction to the expenditure.
(Ratanchand Bhikhandas v. Surat City Municipality, P, J. 187, 1888.)

5 Sub-section (3).—The marginal note shonld be, © Past year accounts to be passed.”
(vide © Contents.") .
170. (1) The municipal accounts shall, from time to time,
G, Sty and once in every year at the least, _be audited
o by such agency as may be prescribed in the
rules of the municipality, or if the Governor in Council so direct,
by a Government auditor.

(2) The auditor or anditors, shall, for the purposes of their
office, have access to all the accounts and other records of the

mnnicipality.

~ (3) The municipality shall pay from the Municipal Fund
such charges for the audit as may be agreed upon, or if the
auditor is a Government auditor, then such charges as may be
preseribed by the Governor in Council. :

1 Audit of accounts.—Sub.sec. (1) and 2 are re-enacted from sec. 89 of the old Aot
of 1873. Compare Bom. City Act, secs. 135—138. Bengal Act, sec. 82, o

Rules,—See sec. 46 (b) (ii).
Government Auditor.—This provision has been inserted as experience has shown that

in many municipalivies the audit is performed by persons unacquainted with accounts, and
80 the work is done neisher satisfactorily nor panctually!” :

G. R. 4950 of 29 November 1889, Gon. Dep., circulated a proposal mnde by the
Governmentof India that municipalities should not only bank with Government Treasuries,
bat should svbmit their accounts to the sudit of the Aceonntant General, Bombay, This
procedure, 't was said, was in force in some ofher provinces, awd thouyrh section 88 seems to
allow any. #ort of audit which the manicipality might approve, the Governor-General in
Conneil doubted whether present arrangements were very satisfactory., The extra staff
regnired by the Accountant General for this purpose would be paid out of Municipnl Funds,

. In G.R. 554 of 3 Febrnary 1903 sanction was granted, ag a tentative measure, to a
scheme for the audic of accounts of certnin municipalities and this was confirmed by G, R.
3905 of 27 July 1903, Gen. Dep. Subsequéntly the Government of India sanctioned the
extension of the system to-all muuicipalities nod G. R. 1068 of 27 February 1907. Fin. Dep.
directed that the Acconntant-General shonld be anthorised to start the new locnl andit. with
effect from 1 April 1907, G. R. 2092 of 3 April 1907, Gon. Dep. issued & direction to this
effect under this section, and a scale of fees to be charged, B34

" * 4




(Omar. XL—Governnient andit—See. 170 | 488

G R. %123 of 5 Apﬂl 1907 G D., sefu ont cermm propoaals made by the Acuonntnut
Gemral regarding the procedure of audit aud the disposal of the audit note mnde in- the case
of each municipality which wounld be sent in original to the President, and a copy to the

Commissioner and to the Loeal Government when necessary and a copy to the Collector,
Government m uppmwng thexe ‘proposal dneot.ad that—

] 'l‘he Accountant General should lm informed that, as a rnle, m-ly repmts regardmg
the discovery of serious ervors wluoh point to flaws in the system, regular leskaga in rece:pts
or frandulent and irregular prucm.es need be submitted to Govermment.

L 1k very brief report shall be subwitted to Government at the end of each year giving
the results of the audit as a whole and mentioning details of important discoveries which
might suitably be brought to the notice of other municipalities for their gmdanoe sor which
are of a character of which Government shoald be informed. 43

G. R. 5801 of 31 Ang. 1919 G. D., calls attention to the fact that cmntmued delayﬂ in
digposing of the audit notes and ob]eotmn statements of the Anditors largely discounts the
utility of these audit operations, and Collectors should check any dilatoriness on the part of the
loeal bodies under their control. a

G. R. 10466 of 28 Dec. 1914, Gen, Dep, states,—

“11 "'he Governor in Council is impressed with the fact that the principal irregularities
.and defects which are year by year brought to notice in these audit reports and the orders
of Government thereon are of such a nature that it ehould be within the capacity of any
muunicipality to prevent-or remedy them if it chose to devote the necessary care and attention
to the matter, and he is therefore driven to the conclusion that in many instances thut degree
of care and a.btoeution is vot forthcoming. Wheve thig is unfortunately the case, it ‘becomes
the duty of the officers of the district to apply the requisite stimulus, and this cannot be
niore effectively done than by personal communieation. It is accordingly suggested that
district officers, when they visit A municipal town on tour, should make a point of calling for
the last andit note on the accounts of the municipality and any previous audit'notes that
may still be awaiting final disposal, and should go throngh and discuss the several oints
appearing in them with the principal officers of the municipality. If this procedure is
generally adopted, the municipalities will, it is believed, be more deeply impressed than they are

apparently at present with the lmportuuce of umendmg the fanlts revealed by the audit,
while at the same time they will profit by the advice and assistance which the district officers
will. be in a position to give them in undertaking this task; much correspondence, often of
an undesirably controversial character, will also be avoided. Governmeunt trust that distriet
officers will personally interest themselves in this branch of local self-government, improve-
ment in which is indispensable if any real progress is to be made in the administration of
local affuirs by loeal bodies.” / . ;

The Accountant General raised the question whether municipalities shonld under this
sec¢tion be required to make their own arrangment for anditing if at any time the Govern.
ment audit did not take place and whether this section should not be amended. G- R. 2039
of 9 June 1909 G. D. states that *“ The Accountant General should be informed that Govern-
ment do not consgider that a case has been made out for amending section 170 of the Act.
He should further be informed that Government consider it of great importance that the
accounts of all manicipalities.and Local Boards shonld be aundited once a year and that he
should submit, proposals-for strengthening his establishment should that conrse be necessary.
If the accounts of all municipalities ar® andited regularly once in every year, there will be
no necessity for municipalities to employ stipendiary auditors.”

"T'he revised scheme for the extension of the Loeal Audit Department was sanctioned
by G. R. 152 of 10 January 1913 Fin. Dep., a.ud was completely bnought into foroo from
29 April 1913,

Anditmsa:e wot “ members "of the establishment” of a mnnxoxpallty and cawnot be
punished by the municipulity as such. .

Abolition of audit fees,—This was directed in G. R. 1665 of 2 April 1908 Fin. Dep
The Government of Indin say that "It is now generally recognised that District Boards,
Municipalities and Cantonments, ave definite lwka in the machinery of Government, and
that it is legitimate and often y to supplement their ovdinary resonrces by con-
teibntions from the genersl exchequer. Holding this vxew. we are -of opinion that one of
the most obvions methods of assisting them, and one which is free from most of the objections
at.molung to a system of occasional contributions, is to forego the charges on account of
services whioh must in gmlbe neoesnrﬂy be mdered to them by Gomnmpnt 2

Ny v
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484 (Cmar. XTL—Municipal accounts—Sec. 171-178.)

171. The municipality shall, as soon as the annual accounts
Transmission of accounts to have been finally passed by them, transmit
Grovaremant, i34 " to the Governor in Council, or any officer
duly authorised by him, in this behalf, a copy thereof, or an
account in such form as the Governor in Council may prescribe,
and shall furnish such details and vouchers relating to the same
as the Governor in Council or such officer may from time to
time direct. Lk _

I'his is sec. 90 of the old Act of 1873. Compare Madras Act, sec. 252, and see note 6,
sec. 169. Also Bengal Act, sec. 81.

For Form of acconnt, see Appendix. J), It is to be sent in with the Administration
Report, (G. R. 8058 of 27 September 1876, and 1555 of 16 May 1875 ) - Vide Appeundix C.
Shonld be submitted to the Accountant Gemeral not later than the 15 September in each
year. (G. R. 4143 of 25 May 1914 Gen, Dep.)

In Sind, the accounts of all the municipalities in 8ind are to be published in the Sind
Official Gazette. (G. R. 5061 of 2 September 1901, Gen. Dep.)

Separate acconnts showing the whole of the transactions of each municipality under
“ Pablic Tnstruction ” should be kept in tha form (Appendix H.) which should be regarded as a
supplement to the form of acconnts prescribed by G. R. 2866, dated 8 October 1874 (G. R.
116 of 11 Jannary 1887, Gen Dep.)

This form shonld be printed in continaantion of G R. 129 of 26 J‘unnn.ry‘ 1887. (Now
2584 of 6 October 1894, vide sec 58.) G. R. 222 of 9 February 1887, Edn. Dep. and is to be
kept as a standard form. (G. R. 904 of 8 March 1887, Gen. Dep.)

172. The quarterly and annual accounts of receipts and
expenditure, and the budget when sanctioned,
shall be open to public inspection, and ghall
be published in the vernacular language of the district in such
manner as the municipality may prescribe in this behalf. -

Inspection and publication of accounts—7This is section 94 of Bombay Act VI
of 1878, slightly altered.

Public inspectian.—Ar to inspection, copies, and copying fees, see note 8, page 121,

By Bengal Act, section 71, the account books, quarterly and annual accounts, are to be
open to inspection of any taz-payer at the municipal office on a day or days to be fixed. See
note 1 section 169 as to iuspection of estimates under Bengal Act, section 73. Muadras Act,
section 250-4, is identical, and adds “ withont charge,”

1Pablication of account .
s

Panjab Act, section 184 (7), provides for rnles to be made as to conditions for inspection
by “inhabitants paying any tax.” Bombay City Act, section 124, provides for printed copies
of the administration report and accounts bheing delivereri to any person requiring the same on
pvayment of such reasonable charges as may be fixed.

' Publication,—Under the old Act, it was “iu the vernacular language in any newspaper
which muy exist in or near the place or in any other mauner which the municipality may

prefer,”

“Tt i‘l, under the Act, clearly a matter for the muricipality to decide what course
should be adopted in order to eive local publicity to its accounts, and no orders from Govern.
ment on the subject seem needed.” (G. R. 2089 of 7 June 1882, Gen. Dep.)

CHAPTER XII.*—CoNTROL.

1Collector’s powers of :
inspection b s 173. (1) The 'Collector shall have power—

vision.

_ (a) to_ enter on and inspect, or cause to be éntered on and
inspected, any immovable property occupied by any munici-
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(Crar. X1L—Government control—Sec. 173) g

v‘gality, or any work in progress under them or under their
JHireeiion o Sules e IR St U Lk
(b) to call for any extract from the proceedings of any
municipslity or of any committee, or for any book, or document
in the possession of or under the control of a municipality, and
any return, statement, account, or report which he may think
fiv to require such municipality to furnish ; o LR
(¢) to require a municipality to take into their consideration

any objection which appears to him to exist to the doing of
anything which is about to be done or is being done by such
municipality, or any information which he is able to furnish
and which appears to him to necessitate the doing of a certain
thing by the municipality, and to make a written replg to him
within a reasonable time stating their reasons for not. desisting
from doing, or for net doing, such thing.

%2) All or any of the powers given to the Collector by this
section may be delegated by him to the Asssistant or Deputy
Colleetor in charge of & taluka in so far as concerns any munici-
pality other than a City municipality in such taluka.

*Government control.—1'he ohject of this part is to provide a sufficient,remedy
against the vavious dangers to which a system of administration, dependent to a greater or
less extent upon the inexperienced and untrained agency of non-official gentlemen is naturally
exposed. It is the dnty of Government to restrict the expenditure of Municipal Funds by
municipnlities to legitimate and reasonable purposes, and therefore means should be available
for correcting any abuses or errors which may occur, but whilst adequate provision is mnde
for this purpose, care has been taken to avoid undue interference with the indepandence and
self.respect of the hoards. 'The powers of control do not gomuch beyond those reserved to
the Local Goverument Board in the English Public Health Act, and when they do so, the
difference is due to the different circumstances of English and Indiad communities. The
more stringent powers need never be ealled into use, and it is hoped that mo occasion will
arise for nusing them, but if such occasion arises, it is clear that the powers reserved are not
greater than are necessary to deal with it. $

If & municipality persist in adhering to an illegal decision they will run the risk of an
action being brought against them by some one interested in the proper administration of the
Municipal Fund, (G. R. 22 of 4 Jannary 1887, Gen. Dep.)

No appeal lies to Government in the ease of any loss caused to a person by the action
of a municipality. Under this Aet, power is vested in certain officers of Governmeunt of inter=
fering with the vroceedings of a municipality or its officers. Appellants or petitioners should
in all cnses be veferred to the wunicipaljty concerned, that is to the Managing Committee or
to the Councillors generally. (G. R. 3350 of 13 September 1884, Gen. Dep.)

But this does not preclude an application to the Collector involving the exercise of
his powers in fit and proper cases.

1 Origin of section.--This is sec. 87 of Bom. Act I of 1884, re-enacted.

Sub-sec, (1) is an exténsion of sec. 28 of tite C. P. Act, and is almost identical with
Panjab Act, ssc. 176, and Madras Act, sec. 84 (1). Sce Bengal Act, sec. 62, which is some-
what similar, g :

‘Mndras Aoct, sec, 33, provides that if the Chairman make default in carrying out any
resolution of the municipality, the Collector, after giving him n reasonable opportunity of
explanation may, by notice in writing, require him to carry it out, and in case of defuult,

*» the Collector may assume the execution of such resolution and pass all necessary orders.

_There is apparently uo provision for a Municipality appealing to Government in case of
any interference by the Cellector or Commigsioner with its duties or functions. Sec. 167
gives the right of appeal in cevtain cases only, but looking to the provisions of section 180
a munigipality is not precluded in asking the Commissioner to review the orders of a Collector
or the Governor in Council the ov@o_:s-o‘sg the Commisgioner. = = ; :

2 Delegation to Assistant Collector.—See noie 5 page 14 and sec. 50 A (3) ().

5
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496 (Ouar. XIT=Collection’s control—See. 174.)

174, (1) If, in the opinion of the Collector, the execution
‘éolhcfor’i ;;ower of-uspena‘;t' Qia y :\6rdérvor‘res‘(§lut10n Of 2 Avmun"l.m'
ing execution of orders, &., of ~pality, or the doing of anything which
movicipulides. s about to bé done or is being done by
or on behalf of a municipality, is causing or is likely to cause
injury or annoyance to the public, or to lead to a breach of the
peace, or is unlawful, he may, by order in writing under his
signature, suspend the execution or prohibit the doing thereof.

~ (2) When a Collector makes any order under this section, he
 Collectors order to bo repored  Shall forthwith forward ito the Com.-
foComm_iasionier who may confirm misioner .and to ~‘l’:]'le mumclpn]lt,y
s v : affected thereby a copy of the order,
with a statement of the reasons for making it ; and it shall be in
the diseretion of the Commissioner to rescind the order or to
~ direct that it continue in force with or without modification,
permanently or for such period as he thinks fit.

(3) The Commissioner shall forthwith submit to the Governor
Every case ander this section 11 Council a report of every case occur-
to be reported to Government. for  ring under this section, and the (zovernor
o in Council may revise or modify any
order made therein, and make in respect thereof any other order
which the CCommissioner could have made.

1 Origin of section,—This is section 39 of Bonbay Act II of 1884, and is borrowed
from the C. P. Act, section 29, y

Sub-section (1) corresponds with Panjab Act, section 177. See also Madras Act, sec-
tion 35 (1) and (2), with which Bengal Act, section 63, corresponds; also with N. W. P. Act,
section 60. ‘ :

Action under this section should, iy appenrs, be originated by the Collector only, though
under section 180, it would seem that the Governor in Council or Commissioner may direct
the Collector to take action. Under Bengal Act, section 63, action wmauy be taken either by
the Commissioner or Collector, aud under Madras Act, section 65 (1.’) by the Governor m
Counncil or Collector, :

sl (e Cbllpct-or aust form his own opinion which may, however, be one in agreement
with that of any subordinate who had personally enquired into the mutter, The orders must
also be made by the Jollector and not by the Assistant,

. The circumstances justifying action must he limited to those specified. Where a
municipality neglected to repair certain ronds so as to be u danger to the public, was held to
]Wb an order under this section,

\ g ‘Shibmt maintainable for cancelling Collector’s ovder—A Municipal Board “granted
permission 1o B to build a temple.  The District Magistrace acting under section 183 of the
Muwicipalities Act empowering him to suspend the execntion of any ordes of the munici-
pality made an order cancelling the permission given by the Municipal Board, and the
Loeal. Government confirmed this order of the District Magistrave. B brought a suit for a
declaration that he had a right to build the temple.

Held that the suit was not maintainable; held forther, that the Civil. Court had mo
power to disturb the order of the District Magistrate who ncted within his jurisdiction and
whose order had been duly confiemed by the Lodnl Govermment, (1905) 2 A, L. J. R, 222
(noted p. 302) followed. (Bulaki Das v. The Secretavy of State for India in Council, 1. L, R,
(1909)'81 Al 371.) ' ‘ : o G g KEL Ry : :
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(Cuar. XIL.—Collector's extra powers—See. 175.) 427

~175. (1) In cases of emergency the Collector may provide
aBxuraordinary powers | 10V the execution of any work, or the doing of
of Collector in case of any act, which a municipality are empowered
Rt g o - to execute or do, and the immediate execution
or doing of which is, in his opinion, necessary for the health or
safety of the public, and may direct that the expense of executing
the work or doing the act, with a reasonable remuneration to the
person appointed to execute or do it, shall be forthwith paid by
the municipality. ' ' s

(2) If the expense and remuneration are not so paid, the
Collector may make an order directing any person, who for the
time being has custody of any moneys on behalf of the muniei-
pality, to pay such expense and remuneration’ from such moneys
as he'may have in his hands or may from time to time receive,
and such person shall be bound to obey such order.

(3) The provisions of sub-sections (2) and (3) of section 174
shall apply, so far as may be, to any order made under this section.

1 Origin of section.—This is sec. 40 of Bom. Act 11 of 1884, with some slight verbal
alterations; rec.. 40 itself being taken from sec. 30 of the €. P. Act. Madras Act, sec. 36

and Paujab Act, sec. 178, are very similar, >

3 .

The old" section simply provided that the Collector shonld make report to the Com.
missiorer, The provisiong are now amplified. Panjab Aet, sec. 80, provides that with the
report is to be sent “such explwintion, if any, #s the municipality may wish to offer.”
Mndras Act, sec. 36 (8), provides that the revort is to contain “reasous in full for the exer.
cise of such powers,” and a copy of this letter is to be sent at the same time to the munici.
pality for information, & i )

Eapenses of carrying out order—By sec. 74, Government has power to require;a muniei.
pality to impose taxes'to meet this extra expenditure, if funds not sufficient.

Civil' Court will interfeve if facts do mot show emergency or necessity for public health or
safety.—There was an old chapri projecting from the plaiutiff’s honse and partly standing on
a public drain abuting on a public rond going past plaintiff’s house, 'This chapri had been
in existence for about 20 years, when plaintiff found it necessary to change the wooden posts
on which it rested. Therenpon he took down the roof and the vosts, and afrer fixing new
posts put back the roof in its old pince, While this was proceeding the municipality served
plaintiff with a notice to stop building until it had beer. inspected by the President, No
notice was taken of this nnd next day when the President inspected it, he found it had been
completed, ' So he served plaintiff with a notice to remove the chapri within 3 dnys. = This was
under sec, 22 Central Provinces Municipal Act 1903 which authorises the President or in his
absence the Vice-President in cnses of émergency to. direct the execution of any work or the
doing of any act which the municipality is empowered to execnte or do, and the immediate
execntion or doing of which is, in hix opinion, necessary for the service or safety of the
public. Plaintiff not having complied with the notice the municipality demolished the chapri,
Plaintiff then brought thigsuit for (1) being put into possession of the land upon which the
chopri stood (2) for andnjunction wgainst the murticipality not to obstruct the erection of a
new chapri snd (3) for damages.. Held as to (1) that as vart of the land was a publie
drain which vested in the municipality he could not get possession of so much of the luiud
but only of the rest. As to (2) as the Act vested the manicipality with a diseretion to a
certain extent in vegard to the erection of buildings, the Court wonld not in advauce of. the
exercise of snch diseretion make any order. If the discretion was capricuously or perversely
, exercised and injury resulted to the plaintiff, he might then have a cause of action but not

till then, As to (8) plnintiff was not entitled to damnge to. his reputation nor to loss of
trade, but only for the pulling down of his chapri, 4

Now the condition precedent to the “eoming into operation of the provisions of  the
section is that the case must be one of emergency and the sufery or service of the public wust
necessitnte the exercise of the extraordinary vower it confers. Now an emergency means
uocordivg to the dictionaries an unforeseen ocourrence or combination of circumstances which



428  (Cuae. X1L—Commissioner's control—See, 176-177.)

cnlls for immediate action or remedy. It involves the iden that but for such action, or
remedy, some injury would be caused which could not afterwards be wholly repnired.
Besides this, there is the further coudition that the safety or service of the publio must
necessitate prompt action. | No power exists independently of this section by virtue of which
the individunl action of ﬁg # wm,&{g?;m place of the collective action of the

e President
Committee, It follows that anything done whieh iy nov consistent with the powers thus
conferved is illegal. “ And ‘pﬁvnte‘;mmussmm@equwmd if they possess rights which are
being infringed without legislative authority,  however disastrous the results of such
protection may be to the corporations thus for public purposes injaring private persons.”
(Brice's Treatise ou Ultra Vires, page 518 (2ud edition:) i | . ;
Now in this case the chapri had admittedly been permitted to exist for 20 vears without,
its being considered objectionnble in the public intevests ov without its innmediate and instant
removal being considered necessary for the general well-being. There is nothing on the
record to show that a new state of things lind come into eXistence during the closing days
of the month of July necessitating prompt and immedinte action. Their inaction in the
matter for tweuty years clearly threw on the Committee the burcen of proving a state of
emergency, even apart from the requirements of the section itself. In the absence then of
any evidence that the protection of public interests jnstified the putting in motion the excep-
tional powers given by the sectian, T must hold that the: vlea as based on its provisions is
of no avail. (Ramdulary v. Chindwara Municipality, 1910, 6 Ind. Oas. 431 ; 8. ¢. 6 N. 1. R. 53.)

~1%6. If in the opinion of the Commissioner the number of
], "Darsons who are employed by a municipality
to provent extravagance in 8 Officers or servamts, or whom a munnici-
‘the employnient ‘of estab-  pality propose to employ, or the remuneration
lishment. & . - % ’
assigned by the municipality to those persons,
or to any particular person, is excessive, the municipality shall,
on the requirement of the Commissioner, reduce the number
of the said persons or the remuneration of the said person or

persons: bk :

Provided that the municipality may appeal against any such
requirement to the Governor in Council, whose decision shall be
conclusive.

1 Commissioner’s powers.—This is section 38 of Bombay Act IT of 1884, which
‘was itself taken from section 29 of the O. P. Act. "There is 1ot necessarily any conflict
between this section and the power given nnder section 46 (b) (i7) to a mmunicipality to
determine its staff of officers and employes, and fix theiv salaries, &c.; for there may be
instances of a reduction of establishment being necessary, as for example, when the condi-
tions of a town have changed finnncially or otherwise, even though the existing strength and
cost may previously have received the sauction of: higher anthority, (G. R. 568 of 29 January
1901, Gen. Dep.) .

Rules curtailing Commissioner’s power, ultra vires—Opinion of the Advocate General
referred to in G. R. 5189 of 2 October 1903, Gen. Dep. :— '

. “Bection 46 (b) (ii) must be read subject to section 176, and any rales which enforced
wonld have the effect of depriving the Commissioner of the power of reqairing the munici-
pulity to reduce its establishment or the pay of part of its establishment under section 176
would be ultra vires and void, No rules made under section 46 can bs made so as to render
thera inconsistent with the Act. Thus all rules fixing establishments eXist subject to the
power of the Commissioner to insist on reductions under section 176, but subject to right of
appeal, i | ‘ ) e
The remarks of Kernon, J, in Indian Law Reports, 1 Madras, pages 120—121, illustrate
the rules of construction under which a special provision apparently inconsistent with a
general provision will b.e read ns an exception to it, (See also note 7, section 46.)

*Goveroin. I Gpiasil 177. (1) It shall be lawful for the Gover-
may requive any City O G5 !

Hu:;:x'pnhty to appoint  TOT 1N UOUNCL~ L

aC Ofticer, Health :

Officer, or an Engineer, &, : TR o



.

~(Cuap. XIL—Chief Officer &e.—Sec. 177.) 429

(i) to require, if in his opinion at any time such an ap-
pointment, is necessary, the appointment of a *Chief Officer or
of a Health Officer, or of an Engineer, or any one or more of
such appointments, to be made by any City Municipality.

(ii) to make in his discretion an ovder vetoing the ap-
pointment, or continuance in any such office, of any person
selected therefore or appointed thereto by any such muni-
cipality, and the tenure of such office by any such person
shall cease and determine on and from the date on which
such order is communicated to the municipality :

(iii) to require that any person appointed to be a Chief
Officer or a Municipal Commissioner shall be invested by any
such municipality with all or any of the powers which can
under this Act or under any rules in force at the time be law-
fully delegated to him, in addition to such powers as are
conferred on him by section 183, or by chapter XIITA, as
the case may be. ’

(iv) to require that all or any of the powers referred to
in section 144 or in section 145 (if the conditions under
which that section comes into operation exist), shall be
delegated by any such municipality, whether there be a Chief
Officer or not, to the President, Vice-President or any such
councillor as the Governor in Council may deem fit.

%(2) Any requisition issued to the municipality under clause
(1), (ii1) or (iv) of sub-section (1) above shall be ecomplied with
within such time as the Governor in Council may in each case
prescribe in that behalf. :

1 Appointments of Chief Officer, Health Officer or Engineer.—This section
is new. Bill No, 1 of 1914 proposed adding the following sub.section with the object of remo-
ving an ambiquity atbaching to the provisions for the dismissal of a Chief Officer. = A Chief
Officer may be appointed either by Goveinment undev sec. 177, in which case it is proper
that the power of dismissal should rest with Government, or by the municipality nnder
sec. 182, in which case the municipalify may by a majority of $ths dismiss him from office,”
(Statement of Objects and Reasons.)—

“(8) The power to dismiss, suspend or punish any officer appointed in accordance
with a requisition under clanse (i) of sub-section (1) shall vest in the Governor in Council
alone, but it shall be lnwfal for the municipality, where they are of opinion in any case
that the exercise of such power is desirable, to, make a representation to that effect to the
Governor in’ Couneil.”

The Seleot Committee, however, omitted this as they say,—'* We think that it is not
necessary to make any distinetion in this respect between officers appointed at the requisition
of Government and officers appointed by the municipality of their own accord, and that if
three-fourths of the whole number of councillors desire to remove any such officer, there
Lcannot be mnch objection to his removal.”

2 Chief Officex.—* I the opinion of the Governor in Council it is essentinl that, when
the official elewent in the municipalities is reduced, or altogether withdrawn, the executive
authority of the municipalities shonld be streugthened; and for this purpose it is intended
thmt the system which has proved so successful in Bombay should be adopted, as fur as may
be. The City Municipalities will, therefore, be required under section 177 of the District
Municipal Act, to appoint Chief Officers, who, in addition to the powers which they will exer-

i
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cise nnder sections 184 and 185, should also Le invested with .wider powers by rules issued
under section 46 of the Act. The maunicipalities will donbtless recognise the advantage of
delegating the widest possible powers to Chief Officers, while retaiting effective control
over the administration jn their own hands.” (G. R. 4614 of 16 July 1908 G. D.) Noted
sec. 11 p, 24, : ‘ e T 3

Tt is the inteution of Giovernment that in’ municipalities other tlian City Municipalities
also the appointmant of an Executive Officer shonld be made a ccndition of the extension
of the elective principle. The voncession will be withheld if this condition is not accepted.
In the opiuion of Government the appointment of an Hxecutive Officer who should be a
Government servant is necessavy in order to secure good. municipal government. (G: R.
6176 of 15 Oct, 1908, Gen. Dep.) { o . )

It is not necessary to insist on this condition when only the privileg‘ze of gelecting their
awn President is conferred on municipulities under the order contained in G. R, 4614 of 16
July 1908. (G. B 7010 of 25 Nov. 1908, Gen. Dep.) 8 |

“The irvegularities bronght to notice show that the provision of trustworthy and capable
execntive officers is the first requisite of efficient local adminstration; administrative hodies
composed of a large number of members cannot themselves, or even through committees,
discharge executive duties sutisfactorily.” (G. R. 3924 of 30 July 1909, Gen. Dep,) N

“In view of the opinions of the Commissioners and the wishes of the munilsipnlibies
concerned, the proposal for the formation of Chief Officers of municipalities into a Provincial
or Divisional Service is abandoned.

2. The Governor in Council is pleased to direct that the City Municipalities should be
allowed a free hand in regard to the ereation and filling up of the appointment of Chief
Officer, subject to the control which is vested in Government under sections -177 and 182 of
the Distriet Municipal Act. Such of the City Municipalities as have not hitherto employed
Chief Officers should be required to appoint them,

3. Iu the Town Muiiicipalities to which the privilege of extended franchise has been
conceded, the executive officer should, as decided in G. R. 6176 of 15 October 1908, be-a Govern-
ment servaut.

4. The municipalities should be asked to delegate to their Chief Officers the widest
possible powers, while retaining in their own hands effective control over the general conrse
of the administration. (G. R. 4767 of 9 Sep. 1909 Gen. Dep,)

3 Sub-section &8).—'1‘!-6 marginal note shonld be, “I'ime within whiein ‘vequisition
muubl ?; complied with.” Failure to comply with requisition may entail supersession ander
sec. A

178. (1) When the *Governor in Council is informed, on
sPower of Government to pro. COMPplaint made  or otherwise, that a
vide for performauce of duties in municipality have made default in per-
default of municipality. f : : g
R orming any duty imposed on them by
or under this Act, or by or under any enactment for the time
being in force, the Governor in Copncil,- if satisfied after due
inquiry that the municipality have been guilty of the alleged
de{ault, may direct the Commissioner to fix a period for the
performance of that duty. ‘ :

*(2) If that duty is not performed within the period so fixed,
the Commissioner may appoint some person to perform it, and
may direct. that the expense of performing it, with a reasonable
remuneration to the person appointed to perform it, shall be
forthwith paid by the municipality. : . :

(3) If t}le expense and remuneration are not so p;mid, the
Commissioner may make an order directing any person, who
for the time being bas custody of any moueys on  behalf of the
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mwhicipali-t.{, to pay such expense and remuneration from such
moneys as he may have in his hands or may from time to time
receive, and such person shall be bound to obey such order. -

1 Origin of section.—This is, with some slight alterations, Bom. Act TI of 1884,
sec. 42, which followed Panjab Act, sec. 179, Madras Act, sec. 37, and Bengal Act, sec. 64,
and C, P. Act, sec. 81. ¢ S ‘

%1, If the muanicipality will not impose such taxes as can be approved hy Government
and the fund becomes insolvent or wapuroaches insolvency, Government may properly
supersede it under sec; 43 of Bom. Act II of 1884 (now sec.179) as incompetent or
persistently in default, 7

2. No doubt the Governor in Council can supersede.a municipnlity withont making
use of sec. 42 (now sec. 178) of the Act, but this section is of course intended to be used in
appropriate cases, and a wstep taken under it ix less extreme than a complete supersession of
the municipality under sec. 43. Notice must be given of the specific duty to be performed
and this affords to the municipality n locus penitentice. The Commissioner ought to draw up
# modernte scheme for each of the objects in regnrd to which the municipality has failed to
do its daty and call on the municipality to carry it into effect within a stated time. In case
of defanlt he can then himself act under sec. 42, Should any ulterior measutes become
necessary, he cun make the reguisite reference to Government for action under sec, 43. (G.
R. 565 of 29 Februnry 1892, Gen, Dep.) :

Compare Bom. City Act, sec. 518 and 520. See note 2 to sec. 64, page 176.

2 Governor in Council.—'i'his in Sind means the Commissioner in Sind, sec. (3) note.

Under the Panjab Act thisx power is vested in the Commissioner in respest to 1st class
municipalities, and in the = Deputy Commiissioner as to other municipalities; and by
sec. 180 these officers have to forward to the Local Government a copy of such order ‘with
vhe reasons for waking it and with smch explanation, if any, which the municipality may
wish to offer. . ;

3 Cost of carrying out order.—lven after a person ig appointed to perform the

duty it is still undoubredly the duty of the municivality to impose  taxation sufficient to
enable the municipal Fond to meet vhis and all other legititnate charges upon it.

By sec. 74 Government have power to require a municipality to impose a tax or taxes
to meet any expendituve ou this account that may be necessary if muuicipel funds are
insuflicient. $ ¢ ;

179. (1) If, in the opinion of the Governor in Council, any

"Power of Government  IumMicipality are not competent to perform, or
to supersede wunicipa-  pergistently make default in the performance
lity in case of incom- e . :
petency,  defanlt or Of, the duties imposed on them by or under
abuse of power. this Act, or otherwise by law, “or exceed or
abuse their powers, the Governor in Council may, by an order
published, with the reason for making it, in the ‘Bombay Govern-
ment Gazette, declarve the municipality to be incompetent or in
default, or to have exceeded or abused their powers, as the case
may be, and supersede them for a period te be specified in the

order.

‘Consequence of exer-  (2) When the municipality are so super-
cise of such yower. | geded, the following consequences shall ensue : —

« (u) all councillors of the municipalit.y shall, as from the date
of the order, vacate their offices as such councillors ;

&) ull powers and duties of the municipality shall, during
the period of supersession, be exefcisecl and performed by such

&
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pevson or pe!'sons as the Gommlsmouer fmm tlme to time
appomts in that behalf, g = .

(¢) all property vested in blﬁm«mmlpahty shall, during the
pemod of supersession, vest i 15 Majesty. .

3(3) If ‘after enquiry made, the Governm' u Councll 80
Power after enquiry to con. _ directs, the period of supersession with
tinue period of supersession.  g]] the consequences aforesaid shall from
time to time be continued by an order published as aforesaid
until such date as may be fixed by the Governor in Council for
the re-establishment of the municipality. ’

"(4) The municipality shall be ve-established by the election
or appomt.ment of new councillors under the proyxsmns of this
Act applicable thereto,

(@) if no direction has been made under sub-section (3),
" then on the expiration of the period specified in the order of
supersession under sub-section (1), and

(b) if a direction has been made nnder sub—sectmn (8), then
on such date as is fixed under that section for the re-esmbhsh-
ment of the municipality.

1 Origin of section.—This is section 43 of Bombay II of 1884, with some verbal
alterations, snb-section (2) is old section 43, re-prodnced almost verbatim and follows section
4-B (8) (a), Madras Act ; section 128 (2), C.P. Act; section 182 (2) of the Panjub Act; and
Bengal Act, section 66. Sub-section (3) is new and (4) is mostly new. The whole, with the
exemption of snbe-section (3), is taken from the C.P. Act, section 128, and Panjab Act
section 182. ;

This corresponds with section 4.B of the Madras Act, which, however, provides that
“no such orders shall be passed withont previously mtmmtmg to the Mumclpul Council the
uds upon which the ornposnl iz based, and comsidering the explanations and objections

if any, of the Municipal Council.”

Section 4 gives power to Government to declare a municipality to cease to exist.

The Panjab Act requires the previous approval of the Governor-General in Council,
except in case of emergency, when report must be made for orders. Sub-section (1) follows
also Bengnl Act, section 65.

“In the opinion of the Governor in Council.”’~ These words are necessary in order to
check litigation, as, without them, legal proof might possibly have been reanired that the
municipality were not competent or persistently made defuult &o.”

‘2 Powers, &c., of person appointod —Under zhe old Act, the word was “ may.”
Noy it is made clear thay Government is bound to exercise all the powers and perform all the
duties of a superseded municipality, and must t.herelora dischar ge its liabilities, (Vide G. R.
1476 of 6 April 1876, Gen. Dep.)

““ An Assistant Collector appointed under this clause has the same vight to appeal from
decrees made against the municipulity as that body had before the supersession. The ddcrees
being against it and not againgt its agent or officer, the case differs from Nubeen Chunder
Paul v. Stephenson, 18 Cal. W, R. 534,

“ As to the other appeal brought by the Vice-President, ngainst whom there was nf,
decree, and who had no authority or preteuce for representing the municipality, we are oo
ovinion that the more regular course wonld have heen for the Assistaut Collector, after being
appointed as & substitute for the municipulity, either to have presented n sepnrate appenl
or to have applied to be mude a party appellaut in the District Court.  Bug following see. 578
of the Uode of Civil Procedure we treat the defect of procedure as a mere irregulurity,
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Baboo Hurdey Narain v. Pundit Baboo Rooder, 4 R. 11, L. A. 26. (Pa@variﬁVithaldm v.

Dhanduka Municipality, 1894, P. J. 444.) P

¥ Limitation of powers of person appointed.—The Loeal Government superseded the
Commissioners of a certain municipalivy, under sec. 65 of the Bengal Municipal Act, for a
certain period, and the Sub-Divisional Officer was appointed as the person by whom all the
powers of the Commissioners should be exercised. The Local Government reduced the
number of Commissioners at the recommendation of the Sub-Divisioual Officer proceeding
under sec. 9 (e), and re-estnblished the municipality with this reduced number of Com-
missioners who imposed certain new rates, to which plaintiff was assessed to the extent of
Rs. 3. He at first refused to pay, but nnder pressure of the issue of a distress warrant, did
eventnally pay and then brought a suit for recovery of the amount levied and damages.
Held that the suit came nnder Article 85 (j ) of the Provincial Small Cause Courts Aet of
1887 as being a “ suit for compensation for illegal distress ”” and therefore was not coguizable
by such a Court and no 2nd appeal lay in such a suit.

Held also that the “ Commissioners at a meeting” and not the ‘ Commissioners” had
the power under sec. 9 Cl. (e) to recommend the alteration in the number of the Commis.
sioners, and, therefore, the new rates imposed by the re.constituted body, which was not
duly constituted, were not legally imposed and the appellant was not bound to pay them,
(Bepin Behary Sen v. Chairmain Santipur Municipality 1909, 1 Ind. Cas. 388,)

3 Sub-sec. (8).—The old Act contained no provision for a renewal of the period of
supersession and it was ruled in G. R. 2348 of 2 July 1891, Gen. Dep., that Government
had no power to continue the period. Though the re-establishment of a superseded muniei-
pality as soon as possible nay be desivable, yet it might occur that a re-coustrnetion lat the
end of the period first specified may be very inconvenient or inadvisable. For instance, the
finances of the municipality may iot have been brought into proper order, the mneglect of
sanitary works may not have been repaired, and practically the same councillors who made
default before may be re-elected on the suspension ceasing. g

4 *“Shall be re-established.”—This section avoids all réference to the abolition of a
munieipality and seems to contemplate that a municipality once superseded must be re-estab-
lished, unless indeed under sub-sec. (3), the supersession is renewed ad infinitum. No provi-
sion is made for abolition. No doubt sec. 4 gives power to Government to declare a muni-
cipality to cease to exist, but the special and emphatic provisions of this sec. 179 seem to
require that if Government elect to supersede a municipality, it canmot follow this with
abolition without giving another chance by re-establishing it. There however may be circnm-
stances in which a municipality may be so continuously contumacious as to require its abolition
at the close of or during’the period of suspension, and this section ought to make provision for
such an exercise of power.

The Madras Act reguires that before abolition, as in cese of intended supersession,
intimation should be given tb the municipality concerned. (Vide note 1.)

Rights of superseded municipality devolve on re-establishment.—The ‘supersession’ of
a Municipal Council under section 4-B (1) (b) of Madras Act IV of 1884 is only a suspension
of such body for a limited period and such supersession is different from and has not the
effect of a dissolution nnder section 4.B (1) (a). The ‘recounstitution’ of sach a Conncil
undev section 4-B (3) (b) is the revival of the old corporation and uot the creation of a
fresh.one, and all the rights and liabilities of the superseded Council will devolve ou the
Couneil so reconstituted as its rightful successor.

Where the suit had been broughf against a municipality which was subsequent to the
decree and during the pendency of the appeals, suspended, but after a period restored, held
that plaintiff could proceed against the restored municipality. (I. L. R. 29 Mad. 539, noted
section 167.)

“ New councillors.”—Does this mean that the councillors of the superseded munici-
pality are not eligible for re-election or re-appointment ?

The Madras, Bengal and C. P, Acts provide that the members who had to vacate on the
supersession “ shall not be deemed disqualified for re-election or re-appointment as such.”
180. In all matters connected with this Act, the Governor
T e e,

Powers of Government 10 Council, each Commissioner and each
and of the Commissioners ~ Collector shall, respectively, have and exer-
OReE Siutisinm .. | cise the same authority and control over the
(Commissioners, the Collectors and their subordinates, as he has

- and exercises over them in the general and revenue administration.
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sec, 38 of the C. P. Act, and sec. 185, Panjab Anb. : s r #
CHAPTER XIIT.—Srrotar Provisions ror Ciry

G MY

181. (1) The Governor in Council may, at any time, in

'Constitution of City respect of any municipal district which con-

Municipulivies. tains a population of mnot less than fifteen

thousand inhabitants, declare, by notification, the municipality

thereof, which shall be specified in the notification, to be a City
Municipality. iy

This is sec. 44 of Bom. Act T1 of 1884, with some verbal alteration. It is adopted from

(2) The Governor in Council may, in respect of any munici-
pality so declared, or in respect of any municipality specified in
Schedule E, direct by notification, specifying such municipality,
that from such date as shall be fixed by the notification contain-
ing such direction, the municipality specified shall cease to be a
City Municipality and such municipality shall, on the date fixed,
cease to be a City Municipality accordingly. - 4

1 Constitution of City Municipalities.—Population.—In the Bill, the minimum
was 10,000, but the Select Committee considered it desirable tomake it 15,000. It was
proposed to increase this to 20,000, as it was urged that municipalities with less vopulation
could not bear the expenses of highly paid Chief Officers, &ec., but this was rejected as it
was pointed ont that the proposal would exclude, without good reason, some municipalities
from the privileges of a City Municipality which they are already enjoying. It was also
pointed out that this section does not make it necessary that every town of not less than
15,000 be a City Manicipality; it merely gives a town, with the preseribed minimum

population, the possibility of becoming « City Municipality. Moreover the appointmsnt of
Chief Officer is in the discretion of the municipality itself.

182. (1) Any City Municipality may, if they think fit, ap-

\Gity Manicipality may ap.  POINt & Chief Officer and a Health Officer

poiut a Chief Officer, Heath = and an Engineer, or any one or more of

VOO such officers, or such municipality may in

their discretion appoint one person, whether temporarily or

p&rmanontly, to discharge the duties of any two or of all such
offices. .

(2) No such officer shall, save with the' previous sanction of
the (%oVerpor in Council, be removable from office unless by the
v.cﬁgs' of at least three-fourths of the whole number of coun-
cillors. |

(3) When a Chief Officer shall have been appointed, all other
officers and servants employed by the municipality shall be
subordinate to him.

1 Origin of section.—In the City of Bombay, the Municipal Commissioner, whose
office corresponds with that of a Chief Officer, is appointed by Goverument for a renewable

period of 3 yenrs; and the appointment by the corporation of the Kngineer and Health Officer,
each for a renewable terin of & yewrs, is subject to Government confirmution,

1t was proposed to make the appointment of the Chief Officer subject to Govwmg
approval, as it was said that there has not been sufficient experience yet in the matter of Ch

.
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Officer to say how far City Municipalities would be likely to appoint the best man and put
aside feelings of caste or other partinlity; that such officers’ responsibilities were so great
thatGovernment could not'nfford, in the interests of the rate payers, to rigk an inefficient man
being appointed, either from jobbery or ignorance. The Select Conimittee however consi
dered it better to leave the freedom of choice of municipalities in this respect as little impaired
- a8 possible. ’ s Ry g

It was proposed to provide in this section for the *“suspension ” of these officers in the
same way as their “ removal,” hut the suggestion was not adopted. ’ ]

These appointments are, it will be observed, optional with the municipality, but as the
whole object of constituting the municipality a City Municipality, is to legalise the appoint-
ment of these officers, if a municipality do not exercise the option, Government may, under
sec. 177, require the appointment to he made, or under sec, 181 (2) may direct that it cease to
be a City Municipality.

Under the Bombay City Act, the appointment of these officers is obligatory, and if
default made, Government may appoint them. A

The Bill, as originally framed, vrovided that “the municipality shall upon the requigi-
tion of the Governor in Council” appoint these officers. It also provided that they may
be removed at any time from office for misconduct, neglect or incapacity, but not without
the sanction of the Commissioner. These provisions have heen omitted by- the Select
Committee, and all the officers exempted under this section. X ikl

In the City of Bombay, the Municipal Commissioner must be removed, if not lqss'?éuin
§ths of the whole corporation vote for it, and Government may remove him, if ingapable of
performing the duties of his office or if guilty of misconduct or neglect. The Engineer and
Health Officer are removable for misconduct, neglect or incapacity, on votes of not less than
#rds of the members present at the meeting. 3 .

Chief Officer—As to Government policy in connection with the appointment of this
officer, see para. 8 of the G. R. quoted in the Preface to this edition. : : 2

183. The Chief Officer in a City Municipality shall exercige
the powers hereinafter specified, and such other
powers as may be delegated to him by the
municipality under the provisions of this Act:

Powers of Chief Officer.

(a) he shall.have power, subject to the provisions of thig Act
and of the by-laws for the time being in force thereunder, to
grant, give and issue under his signature all licenses and
permissions which may be granted or given by a municipality
under this Act, other than licenses for markets or slaughter-
houses ; and ;

(b) he may, subject to the provisions aforesaid, at his discre-
tion suspend, withhold oy withdraw any license, in any case in
which he is empowered as aforesaid to grant or give a license,
and in which the municipality may under the provisions afore-
said, suspend, withhald or withdraw such license ;

(¢) he shall receive and recover and credit to the municipal
fund all fees payable for licenses and permissions granted or
given by him under the powers aforesaid ;

(d) he may make such requisitions by written notice, give
such  written consent or permission, issue such orders and
prohibitions, and exercise all such powers as may be made,
given, issued or exercised by a municipality under any provi-

_ sions contained in— e . :
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(i) sub-section (2) of section 91,

(i) sub-section (2), sub-section (3) or clause (a) of sub-
section (5) of section 96, e WP

(iii) section 102, e g

(iv) sub-section (1) of section 110, 5

(v) section 111, .

(vi) section 114,

(vii) section 115,

(viii) section 118,

(ix) section 119,

(x) section 121,

(xi) section 122,

(xii) section 123,
- (xiii) section 124,

(xiv) section 125,

(xv) section 126,
" (xvi) section 127,

(xvii) section 128,

(xviii) section 130,

(xix) sub-section (1) of section 131,

(xx) section 132,

(xxi) section 134,

(xxii) section 142,

(xxiii) section 143, 5

(xxiv) clause (b) of sub-section (2) of section 144.
184. The Chief Officer shall have, independently of such

\Chief Ofcer’'s POWers as may be delegated to him by the

powers of appointment municipality in this hehalf, power—

and punighment. :

(#) to appoint—

(i) without the previous sanction of the municipality, to
any post the monthly salary for which as fixed by rules made
under clause (b) of section 46 does not exceed Rs. 15, and

(i) with such previous sanction, in each cnse, to any posﬁ
undv:r the municipality other than that of the Health Officer,
Engineer or Chief Accountant, and ;
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*(b) to fine, reduce, suspend, or dismiss any municipal servant
whose salary doés not exceed Rs. 15, and, subject to the pro-
visions of the rules for the time being in force, any other
municipal officer or servant not being the Health Officer,
Engineer, or Chief Accountant, provided that in respeet of any
punishment other thgn a fine not exceeding one week’s salary
his order shall be subject to an *appeal to the municipality.

1 Origin of section.—The powers inherent ex-officio in a Chief Officer have been
considerably curtailed from those as laid down in the original Bill, but provision has been
made for an extension of the powers by delegation by the municipality, 'This section as
altered makes it clear that these powers are those which any Chief Officer, ipso facto, will
enjoy, independently of any that may be delegated to him by the municipality.

It was suggested that specific legislation was required to define the powers of appeal
agninst the Chief Excutive Officer’s orders, and in particular that no appeal against his
orders should go beyond the Managing Committee. Otherwise his influence and power of
work will be gone, if, when he, with the approval of the Managing Cemmittee, has taken
certain steps, or if on appeal, the Managing Committee have confirmed his action, a further
appeal shonld be to the general body, a meeting of which may mnot take place for a consi-
derable time. It was urged that the executive wounld be paralysed if perpetunal appeals against
its order be permigsible in a municipality, just asin any other sphere of administration. It
was suggested, therefore, that the words ‘‘ Managing Committee,” should be substituted for
“ municipality.,” It was submitted that it was not the province of the general body of
Comniittees to interfere in executive details, but to frame rules andlay down principles
for the guidance of the executive. It was also urged that in a City Municipality the time
of the general meetings was too valuable to be taken np with petty cases of the punishment
of employees. These suggestions were however not adopted. .

Limit as to pay~—In the Bill the amonnt was not to exceed Rs. 25. It was said that if
this limit were retained, except in very few cases, all subordinate appointments would be
practically in the exclusive gift of the Chief Officer, which was not desirable.

2 Punishment of officers and servants.—Subject to the provisions of rules.—
The rules will be under sec. 46 (e), for “ determining the mode and conditions of appointing,
punishing or dismissing any such office or servant.” s

If no rules made there wounld be no limitation to the Chief Officer’s power to punish
any servant or officer except those here exempted, subject only to the right of appeal.
But the rules may by imposing “modes and conditions” take away all power to punish
servants whose pay exceeds Rs, 15.

3 Appeals from orders of Chief Officer.—G. R. 6225 of 20 Oct. 1911, Gen. Dept.,
decided that these appeals should be heard, not by the Managing Committee, but by the General
Committee, and that the disposal of appeals in the case of orders made in ‘the exercise of
powers delegated to him, the municipality could regulate these under sec. 46 (a).

185. The Chief Officer may, with the sanction of the muni-
Delegation of Chief cipality,.delega,te any of the powers conferred
Officer’s powers, on him to any officer subordinate to him.

186. (1) The Chief Officer may, with the permission of the
Chief Officer may take - president, or in virtue of a resolution passed in
part in discussions, - this behalf at arry meeting of the municipality
or of any committee, make an explanation in regard to any subject
under discussion at such meeting, but shall not vote upon or
make any proposition at any such meeting. o

The Bombay Oity Act, sec. 86 (t}, provides that “the Commissioner shall have the
game right of being present at a meeting of the corporntion and of taking part in the discus-
gions thereat ag a councilloy, and with tho consent of a majority of the councillors present,
ascertained by show of hands, without discussion, may at any time make a statement or
explanuation of facts, but he shull not be at liberty to vote upon, or make any proposition at
such meeting.” See 49 (w) makes exactly the same provision in regard to the standing
committee. '

-

i
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CHAPTER XIII-A. 5o
Tur MuntoipaL COMMISSIONER, HIS
- POWERS AND DUTIES.

186-A. (1) Notwithstanding yanything contained in cﬁhpter
\ Appointment of Muni- X111, the Governor in Couneil may make an
cipal Commissioner.  gppointment of a Municipal Commissioner—

*(a) for any municii»al district which contains a population
of not less than one hundred thousand inhabitants ; and

(b) for any other municipal district on the application of the
municipality in this behalf, provided that such application has
been previously supported by not less than *two-thirds of the
whole number of councillors.

(2) "he population of a municipal district shall be deemed
Population how sseer- 10 be the population as ascertained in the
tained. latest census taken in such municipal district,
unless the Governor in Council thinks fit to direct that a special
census may be taken in such municipal district for the purpose of
ascertaining the population, whereupon the population shall be
deemed to be the population as ascertained in such special census.

(3) When the appointment of a Municipal Commissioner has
Subsequent reduction Deen once made for a municipal district which
of population, contained at that time a population of nob less
than one hundred thousand inhabitants as ascertained in sub-section
(2), such appointment shall not cease by reason only of the fact
that the population of such municipal district has fallen short of
one hundred thousand inhabitants,

(4) On the appointment of a Municipal Commissioner the

tment of ohier  APPointment of a Chief Officer,-whether made
om’:f.??éi,‘“'é‘:uiﬁ; '.:;f under gection 177 or section 182, shall forth-
pointment of Municipal  with terminate : provided that the appointment
ommisgioner, . . . .

; ; of a Municipal Commissioner shall not be made
until such notice has been given to the Chief Officer, if any, as the
terms of his appointment entitle him to veceive and until the
expiry of the period specified in such notice.

(5) The Governor in Council may at any time discontinue
Discontinuance of ap.  the appointment of a Municipal Commissioner
poiutment. i for any municipal district for which such ap-
pointment has been made. ‘

1 Origin of section.--The whole of this chapter was added by the Amending Act of
1914, section 30,

_ It was proposed in Council to add a clause limiting vhe power of Gomrnm‘nb.té
appoint auy one out of 8 persons selected by the muuicipality, as it was urged thatas the
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municipality have to provide the pay, they should have a voice in the appointment; but the
proposnl was not supported as it was considered undesirable, and Government would always
be the best judge of the proper mau. : : !

Although it was universally admitted that in the cnse of the larger municipalities
committee government was a failnre, as in such municipalities large sums of money had to
be handled and important and complex questions often came up for decision it was impossible
for the work to be satisfactorily verformed by committees, in Council the opponents to this
measure put forward many proposals for avoiding, what was unhappily termed a ‘ thrustinge’
upon certain municipalities of a Municipal Commissioner. One such proposal was that in
lieu of this chapter XIII-A, such municipalities should be empowered to invest tha Chief
Officer, in addition to the powerg mentioned in section 183 and those to be delegated to kim,
with the powers meutioned in section 186-C. This proposal was, however, rejected. >

As to the policy of Government on this subject see para. 8 of the G. R. quoted in the
Preface to this edition.

2 “Not less than 100,000.”—In the Bill it was 150,000 but the Select Committee
said as this limit included then only one city (Ahmedabad) it was too high, and it added
the clanse () &0 a8 to enable important municipalities to apply, if so disposed, for the services
of a Municipal Commissioner.

3 “ Two-thirds of the whole number.”—This was as in the original Bill. The
Seleet Committee suggested that it should be one-half but after discussion in Council the
proportion as in the Bill was adopted. i

186-B. (1) A Municipali Commissioner shall hold office for
) a period of three years, in the first instance,
and thereafter for such further period as the
Governor in Council may in each case determine.

Term of office.

(2) A Municipal Commissioner may be removed from office
at any time by the Governor in Council if it
shall appear to the Governor in Couneil that
he is incapable of performing the duties of his office or has been
guilty of any misconduct or neglect which renders his removal
expedient. x

(3) A Municipal Commissioner shall be forthwith removed
from office by the Governor in Council on the application of the
municipality in this behalf, provided that such application has
been previously supported by not less than three-fourths of the
whole number of councillors. .

Origin of section.—This is taken from sec." 54 of - the Bom. City Act with some
modifieations, b ‘

In the Bill the period was a “ renewahle period of 3 years” but the Select Coramittee
omitted the word removeable and inserted the succeeding sentence in order “to give a
certain amount of latitude to the Governor in Council when the time comes to extend the
term of office.” . :

Sub-section (8) was based on the principle that “although it is desirable that the
Municipal Commissioner should feel reasonably secure in his appointment, it is not desirable
that he should be entively independent of the good will of the councillors as a body.” This
was inserted by the Select Committee. The Bill merely provided thut the municipality
might if so desired make n representation to Government for his removal. In Council it was
proposed that the proportion in favour of removal should be §rds or §th as 1‘: the Bombay
City Act, but this was not adopted. ! ;

4 ol TG i,

186-C. (1) A Municipal Commissioner shall receive from
" 18alary of Municipal the municipal fund such monthly salary as
Commissiouer. ~_ the municipality shall, subject to the approval

of the Governor in Council, from time to time determine.

Removal from office.
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' (2) A Municipal Commissioner shall devote his whole time
Prohibition of en. @nd attention to the duties of his office as
gagement in other busi- - pregeribed in this Act or in any other enact-
" ment for the time being in force, and shall not
engage in any other profession, trade or business whatsoever :

Provided that he may at any time, with the sanction of the
municipality, serve on any committee constituted for \the purpose
of any local inquiry or for the furtherance of any object of local
importance or interest. : S

1 Origin of section.—Compare this with section 57 of the Bombay City Act, from
which it is taken with certain notifications. :,

In the Bill it was for the Governor in Council alone to dotermine the salary, but in
Council this was altered as it now stands so that, thongh a municipality has not the right to
salect its Municipal Commissioner, it has the rvight to decide with Government approval, what
his salary should be. .

Salary of Municipal Commissioner.—In the Bill this was to be determined by the
Governor-in-Council alone, but after some discussion in Council thig took the form as now
shown after a proposal that the salary should be determined by the Governor-in-Council in
counsultation with the gnunicipality was rejected, as also the suggestion that Government and
the muicipality should each pay a moiety of the salary.

2 Sub-section (2).—This is taken from the Calentta Municipal Act, section 31.

In the Bill it was contemplated that he might also hold the appointment of officer in
charge of the City Survey Office or any other sppointment within the same city to which the
Governor-in-Council might nominate him, but the Select Committee were of apinion * that he
should hold no office other than that of Municipal Commissioner.”

186-D. (1) The Governor in Couuncil may, from time to
time, with the assent of the municipality,
grant leave of absence for such period as he
thinks fit to a Municipal Commissioner.

(2) The allowance to be paid to a Municipal Cammissioner,
while absent on leave, shall be of such amount,
; not exceeding his salary, as shall be fixed by
the Governor in Council :

Leave of absence.

© .

Leave allowance.

—

Provided that, if the Municipal Commissioner is a salaried
servant of Government, the amount«of such sllowance shall be
regulated by the rules for the time being in force relating to the
leave allowances of salaried servants of Government of his class.

(8) During any absende on leave,” or other temporary
Avpointment of sub- Vacancy in the office, of a Municipal Commis-
stituto. sioner the Governor in Council may appoint a
fit person to act as Municipal Commissioger. Kvery person so
appointed shall exercise the powers and perform the duties
conferred and imposed by or under this Act or by any other
enactment for the time being in force on the person for whom he’
is appqmt.ed to act, and shall be subject to the same liabilities,
restrictions and conditions to which the said person is liable.
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Origin of section.—This is taken from sec. 59 of the Bow. City Aet, which seo
also sec, 35 of tiw Onlentt: Aet.

It is made clear t,lmt a person other than a salavied servant of Government
may be nppointed. ;
86-E. (1) When a salaried servant of Government is ap-
o . pointed to be » Municipal Commissioner
Contribations from wmunici- 4
paiits towmd« pension and  the municipality shall, unless specifically
lonve allowances of Municipnl  exempted wholly or in part from li:bility
Commlssmmax'.
by the Governor General in Council, con-
tribute to his penison and leuve allowances to the extent required
by proviso (b) to section 46.

(2) When = person other than a salaried servant of Govern-
ment is appointed to be a Muuicipul (‘ommissioner, the munici-
pality shall pay from the municipal fund the whole of his leave
allowances fixed, as hereinbefore provided, by the Governor in
vouncil, and may, with the sanction of the Governor in Couneil,
grant Liim a pension or gratuity on retirement, or grant a com pas-
sionate allowance to his family on his death.

Origin of section.-——This is taken from sections 29 and 30 of the Calcutta Munici-
pal Act, 1890,

The Select Commitiee remark,—* The rales regulating the amonnt of the contribution for
the penxion and leave allownnees of the Municionl Connnissioner are contuined in Chapter 39
of the Civil Rervice Regulations. Briefly stated, the contribntion is levied at the rate of five-
gixteenths, in the case of n Government Officer lent from one of the Emapean Services,” and
the rafe of one-fourth, in other cuges, of the assumed pay of the officer.  In vernrn for these
contributions Government accept. the responsiblity for the officer’s leave allowances of all
kinds and for his pension enlenlnted on his sancrioned salary.”

Unless specifically exemuted, §c.—1It wag pointed ont. by the Select Commitree ag also in
Conneil that it was in cgnsegfence of these rnies and regulutions of the Government of India
that these vrovisions were ambodied, but in order to ieave 1oom for a representution ro the
Government, of Indin in rthe watier; the worde *“unless specifically exempted wholly or in
part from liavilicy by the Governor Generul in Couneil * were introduced,

186-F. (1) The municipality may require the Municipal

(ommissioner to furnish them with—
Power of municipality to 9

TRQUILS Telipne MapLe (¢) any return, statement, estimate,
produetion of doctiments, P 5 X " E
statistics or other information regarding

any matter appertaining to the administration of this Act or to
the municipal government of the municipal district;
(b) a report on any such matter :
(r)‘ a copy of any document in his charge.
(2) The Municipal Commissioner shall comply with every
such requisivion without unreasonable delay.

Ovigin of section,—This is tuken from sec, 66 of the Bom, City Act, nnd sec. 21 of
the Culeutta Municipal Act, 1899, A





