
(dKAP. IX.-Brothels-Sec. 158.) Si'i' 

Furtller actinn CRD loB tllkpn agllillst IH'OHtitutel'l loy the Bxt,ellsioll of SaC, 201 of the 
C"lItolllllellt COlte to .. mUlli,·ipality. Sae Part 111, "The Calltollment8 Aut, }889," alld 
"The CllntonmeDt Code, 1899," 

The Bill c(lntaill.a provision for frA.min~ b ,,' .I ., w8 fot, "prohihiting "'ny pPl's';n beill~ 
a ('omlll()II prll~titllt", f .... m \v1I1I.tf\rin~ 01' I"ilelilll( ill a"y "lIhlio .t, .... t (II' plll('a or pllblio 
rpsort, and th"h' behaving in " dotolls 01' indeuellt m"nlle,'," 'l'hid WIlS, howeve,', omitted 
fl'olll the Aut, 

The marginal note is WI'Ollg, '1'he seution refe"R to 'Ioit,e"illg' 0" • importnlling ' 
wldeh I"tt,el' expression is muoh stl'ollge,' tlollll • soliuitiug,' Me,'e 8olioitatioll w()u1d Dot 
"ppenr to be pUllishable, II 

"Loiter,"-" To b slow in moving, to deh\y, to Ii II gel', to be dilato,'y, to speud time 
idly, to SII,nnter, to h,g behind. " Webs tel', 

"ImpOl' /une."-" To reqne.t (ll' solicit, with ur~ellcy; 1,0 p"eRs with frequent, nnreMOn. 
able, or tt'oulJlesome npplication 0" I'el'till!l.cily; henue, to tellse, 1,0 irlitate, 1,0 wOI'ry," 
Webs tEll'. 

'Brothels, 153. In any munjcipal district-

Zen) any part of which is witllin three miles of a Cantollmellt, 01' 

3(h) to which on the application of the municipa.lity 'the 
Governor in Council may by Notification have declared this 
section to apply, 

any Magistrate of t,he first ClasR, on reeeivillg inrorm!ltion that a 
house within the limits of Ruch d.istrict is nsed RS a brothel, may 
summon thp. 50wller 01' occnpipr of such houNe, alld on being 
satisfied thllt the house is . 0 used may order the ownpr 01' OCCLl
pier to discontinue such llse of it, and, if sLlch OWllel' 01' ocoupier 
shall fail to comply with Ruch order within five days, ml-ly impose 
upon him a fille not excepdillg' tWAnty-five rupees for every day 
thereafter that, the hOLlse shall be so used : I 

Provided that action unuf'r this section shall be taken only-

6(a) with the sanction or by the order of the District Magis
trate, or 

7(b) on the complaint Of three or more inhabitants of the 
municipal distl'ict residing in the vicinity of the house to which 
the complaint refel's. • 
1 B r o thels,-Tiois section is llew. 

01 Brothel" is n ot clefinerl ill the Act, Web.t,el' defines iL a8 II a honse of lewdness 01' 
ill.fame; a house frequeuted hy p,'08t,itut"s; btLw<l:r'hollsI>," 

III England the stntnt 2o, Geo, 2, cha.pter 36, sec tit)1l 5, whioh wa.s enacted II in order 
to ello(\urtLlre prdseo ntioDS II Lt.ti list pe"sons keeping bawdy.hollaes, gamillg.llou"es ",nd 
othel' di slll-de t'ly hou~e8" p,'ovidea th"t. allY 2 iuh"bits.nts mr.y ~ive notice in WI iLing 1.0 0. 
collstILhll', .. f o,lIY pelsoll keepi"g Il llisol'.l t>rly·hou8A, ,,,,,I thell go "efore II MIl~if,tl'atc with 
tho cOllst",ble, ,,"d pu .. dn('e t he notioe I!iv,," to t,hA ,'on.table, a,,,d awe"' ,· they b .. lieve ti,e 
COllI,8"IS of til" lIotice to he tru 1l1,,1 then the MH~i8r.r"t .. is to issue ti,l' WIII'I'a"t for I,Ioe 

• apI"'ehAnsiUlI of the p,, '·.on 1II'.'"s~d , H"d the 2 inhabit"nts are to he hound ovel to p,odDce 
evid~noe, ,,,,d hi"., oOIl~t>i,I,le LO prosecute, 

The Crimillal Law Am,,"d,IlHllt A"I, ]8 '5 (48 "lid 49 Vi"., (,h. 69) PlIrt II, II Flllppl'es"ion 
of Brothelo," sec, 13 I'r<>vid,," "hat ,. IIny I'll I 0011, wlo,,-

(1) keeps or mallages or acts or assidtij in the m&nllogamsut of a bl'othel, 01' 
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(2) beltog I,ll. t.e"""t., I_e, or ooollpillr of any !,"!miee", knowinllly permit. Inoll 
premiRel or ""Y part thereof to be uee" lUI • brothel III' for the pGrpoM of habitn"t pro. 
nitutiun, or 

(8) J .. ing the lea"r or h .... llnrd of ."y prellli" .. , nr the Rlf8nt of IIuch lel"or or }""d· 
lorll, letH the ""me 01' any p"rl, tb .. r .. of, wlt.ll the 'k""wle.l/le IhAt Inoh premille .. I'r 110m" 
part th .. renr "re, or ie to be Il" .. d "II II brothel, ')1' i8 wilfully" p"rt., to the oOlltinnell u ... 
of IIO.·1t PI'I>llIiMe8 or allY part tI.ereof a. II. "rotltel, "shall, Oil sllmmnry ccnviotion, be liable 
to a pellalty." 

In the 0""" of 8i"g~lon v. 1Clli~ol~ hl'on!l"ht ullder the II.IlClve ~eotion "" womall ooollpied 
11."0011' frl'fJ"ellteri hy day and "ight by " 111111.""r of mell fo.· the I,nrpo,e of oommitting 
fOl'lIicatioll with her. N., other WOIIIIUI lived ill the house, 01' usell ()r fl 'equllllleti it for the 
pllr,"'MI (If proll,itutioll :-Held t,h"t she h,,11 IIOt cOllllllitted the offellce "f .. keepillll Ro 
brothel" within the meallillg of the Criminlll La.1V Amendllll'"t Act, 1885, M,'. Jllstico Wills 
in that (',,"e I"id "" brothel is the SRome thillg 11K Ro bawdy. honse-II term which hl!.R " well 
known mellnillll 11.8 118ed by I .. wyers and ill Aot.s of Pnrlill1l1 ellt. In its le~al ncoeptILtioll it 
apl'li"B to Il pla('e )'esol'ted to by pOl'80nS of both sexes f()l' the pOI'P se of 111'ostitution." 
(L. It, (1895) 1 Q, P. Ree. 607). 

The Bf'{'tion is taken ol,;pf!y f!'Om SIll' , 204, PlLnjILh Aut, which applies to IlII munici. 
pRtitiee, 1,,'m'id .. 1i it, II>IS heen eXf,endpli theref,o by G()Vel'flf"ent Itt tho l'eque r. of the muni.;i. 
!,lIlitil's. 'l'here rio" se.,tion IIppl,eB ",IslI to IL "I:~"e nsed "'8" a I" ol,hel m' by nisorderly pe"sons 
of ""y ,le8c, il'tiou t,o th" ",,,"o.","'ce of the I'espectu,hl" inl,"bitlltll,K of ti,e vioini"Y "; .. nil action 
i .. tA, be tak"l1 ., wh .. n the IIIl1l(istrllt" i. atisfied that the house is s{) used, and is a source of 
&no01"'"0" lilld off"""e to t.he nei~hbllur8." 

SPOti .. " 41 or th .. ROlli, District Police A.~t, 1890 (Bom. IV of ] 890) , OOllt,';tl8 ' very 
si",jJ,'r pr •• visiolls ror (Ii~collfinu"'no of" lilly h"use • • • used >1 S '" oomll'Oll hl'othel 
or lod"i"g.huu e 01' plac" of ,es<>I·t ror Ill'ootitut nl' disol'rle,.]y pe,'sous of any descriptiou, 
to the nnnuy ... ,,"" of reHl'eotllble iuhabit>LIILs of the V;"illil,y," -

To CrolVn v. I'ersirnal (1912,6 . L. R. 224) Versimal was the OlVlle" of the hous nnd 
hi wife plied the tl'nd" of a proslitute in th" t hOllse. 'fhe Magistrate Illllde all order ullder 
1"'.41 Polio .. Act. 0" ""vi.iou the High CUIlI't. c'"H'elled o the ol'del', hol"ing th"t the place 

was 1I0t a h!'tlthel. Binglelon v. 1~/li8o", foliolVe'l, 'l'It e !'alio decidendi being that the 
PloltiLllle or pr,'stitntes IIII1~t Ioe stl'alll.(e,'S to tlte oocllpaouy. 

2 Brothels in Calltollments.-CIRos"s (,,) ",,,il (b) of fhi ~ seolion IIIRke neoe8Anry 
provi~i,,"", for fl'f'qllPlltl .,' " C","tullm""I, IIdjoi"s '. Cit.', 1\1 11>';oip"lity, nil" it WIlS o,,"~iclored 
th ... " H fur til" !,romotion of II,o""Iily 111,,1 p"6velltilln of cli6''108,,, the ()IIl1t,oumellt nuthurities 
"I,oul,I cit .... '" I,rothel IInll .. r the provi-iflll8 of e.,c. 41., BOlli. A .. t IV of 1 90, it, W>tS oilvioll"Iy 
d ... j,al.le tl,,,I, tl,,, iumn tes tlll'rellf .. hullloi lIot 10 ..... Iole to eVllde tlte o)'der by simply 1II0villg 
ove" Ihe IIO"Il'r ;'11', IIIIIIIicip"llill1ito; 110,' Wn it I"il' 00 the r llte-p ... yers th.,lIlseives to receive 
luch ondeKilllble n ij(b()or~. 

3 Section to apply at request of municipality "":"1'he provisiOl)s of Il,iA ~po , 153 
mlly he "Pl"i .. d fO f""11ici,," 'l tiea IIOt co,,,ing unci ",' .. 101118" (a) 011 th" ""I.!ionlioll of t,118111nni
cipali,y. loot tit., P " li"e Act, BeC, 4 1, mlly be "!,plied by GUVtll'lImellt will,uut co","ltiog ally 
muukipKlity. ... 

4 Governor-in-Council.-'l'hi ill Sind 111'\11118 the Comll,;s8ionel' in Sind. See sec. 3 
(3) 11 .. 1" 

G Owner or occapier.-See notes 4 Rnel 5. "eo, 63, 
6 Sanction, .c., of Dilltrict lII[agistrate.- 'l'he Dist"ict )fnllistl'Atc's discrelioll 

to trive I"nctiull or 1I0t i" not fe tte rl'd by the f'lot that his pI'edec(lS80r did ".Jt c()lI~ider it 
nece.sary to gi\'fI 8&lIclion. 

veil if the complainl, lJe mnde t.o tl]e DiRl,rict Mllgist'ate ""d be aoted upon by any 
otln>r lit ciAIB MRIli8t rllte ha~ing jorisdiction, it is a good compilliot. (Malo v. EII~pel'or, 28 
I. L . It. 1910; (1910) 8 Ind, CUB. 223) 

7 Complaint of inhabitallts.-See note 7 page '117. 

(l0) :jeJ"vice til ,\ fltice8, * find "ellftities ,m 
nOIl-cllml'[ill1lC~ therewith, 

154-. (I) The lfIervice of evel'Y notice, alld the present,ation 
18prvice of noli('('I, of every bill under t.his Act, on any person or 

ko., If.ddrltlll~ to j"di. to any p .. rsQD to w hom it is by name Hddressf>d, 
vidunl.. shal1~ in All oases not otherwise specially 
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provided for therein, be effeC'tecl "y a mnnioipnl offi('el' or Rel'vnnt 
or oth~I' person 811thoriRed by the Illullicipality ill t hhf behalf, 

(,,) by givillg' or tenderillg this not ice 01' hill to the person to 
whom it is addressed; or 

(b) if such person is not found, by leaving the noticA 01' bill 
nt hiFl Jast, known glace of abodt-l, if within tile lIIullicipal lilllits~ 
01' by givirlg or tl-'ndt-'ring the notice or bill to some adult male 
member or servant of ilis family; or 

(c) if such person does not resirle within the municipallirnits, 
and his flddress elsewhere is known to the president 01' other 
person directing the issue of the notice or bill, then by for
warding the notice or bill to such person by registered post, 
unqer covet' bearing i he said address; or 

(d) if none of the means aforAl'lnid be nvtl.iln ble, then by 
causillg the bill or noticH to he affixed on some conspicuous 
pal't of the bnilding or land, if Hny, to which tlte IJill or notice 
relates. 

(2) When any notice undf'r thi~ Act is reqnired or permitted 
'Sel'viceClf lIotim'80I1 by 01' nnder tltis Act to be served upon an 

""wn.'''r~HII!loc,'u!,i ... r8'' ,30wner 01' occnpiel' of ally building or la.nd, it 
of hUlldll'gs IIn'\ hUlds" shall not be necessary to name the owner or 
occnpier thereill, and the service thereof, in cases n.')t othenvise 
specia.lly provided for in this Act, shall be effected eiLher 

(ft) by giving or tend ring t.he noticA to the sowner Ot' 
o(lcnpier, or if t,llere be more owners or occupiers than one, to 
allY one of them; or 

(II) if no such owner or occupier be founo, then by giving 
01' tendering the notice to some male adult member or ser
wmt of t,ile family of any such owner or occupier as a afore-
said; or • 

(c) if none of the means aforesaid be available, then by 
cRusing the notice to he fixed on some . conspicuous part of 
the buihling or land to which the same relates. 

(3) Every notice which this Act reqnires or empowers a 
'Public a" d jfenernl mUllici~ality ~o give 01' to Rerve eit.her as 

~otice. how to be pill>. a pllbltc lIotlCe, 01' gellel-lIlly, or by pro
JI8hed, visionFl which do not e~pt'essl.v reqnil'e Itotice 
to be givAn to individnals tlwl' ... ilt ~pecified, sltall be deemed to 
have been sufficiently given or served jf a oopy thereof IS put 
up in_such conspicuous part of the municipal office durin~ such 
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period, and, in FInch othpr public huildingR an!l placps, or is 

published ill FInch local paperR or in slleh otlwr manner, as t.he 

mllnicipality ill by-laws in this hehalf prescribes, 

'Def"ctige form not (4) No notice 01' bill F,.hall be invalid for 
to itlvRlidate notice. defect of form, 

(5) When any 1I0tice undE'r t,his chapter requires ROy act. 

"E ecution of "cts ro.' to be none for which no time i fixf'd by this 

qnireil 10 be .Ione by Act" the not.ice shall fix a reasonabJe time fot' 
allY notil.e. doiug tIle same. 

7(6) In the event of non-complinnce with th terms of the 

notice, it shall be lawful fnr tllfl municipalit,y to take snch l:tction 

or Rueh steps as mn,y be nece~sHI'y f()J' the comp1p tion of thfl act 

t,herehy rf-'qllil'pd to be done, Rn(l Ran the expl:'n~es therein 

incllrr(~d by the 1IIUni('ipaJity shall be paid by tile pArron or per

SOliS upon whom tIle notice was served, and shall be recovt'rable 

in the malluer provided in seetion J 60 . 

• SeruiC1l of notice,,-The Inninn Pellal Co.ie, sec, 172, mnkes pnni@hn1!le ab~cllt,dillj!; 
in or.i!'r to >lvoi.1 hein!! SH,'ve" wioh II. IIl1tice pl'UCNHiin\! f,'olll .. public SO"Vllllt; ,,,,iI soc, 173 
prevelltillg IJOrvicH 0 11 nlieRelf 0" 011 Any other p .. rSnll, of snch notice. 

Form oj notice.-Seo note to 80(', 46, Panjah Act, seo, 184 (I), 111'OvideR thnt tho 
LoC'a\ Governmellt mAy frame forms for IIny I'roc.'edings of a mllnicip"lit~ for ~hich " 
form i. necess"ry, 

1 Origin of sectioll- '1'h e pI'ovisioll8 of this seot,icII' II.l'e mostly lI ew, And hl'e t ... ken 
from the all"', City Ao~, ReI!, 76, or the 01<1 Ac,t of "I 73 cOlltR illed somo provisiollR A~ to 
Bel'vice wl,ieh nre now j!;I'PAtlr lI111plifie.l, nh.sef'tioll ( ~) iM f .... II , 80('tioll8 48~ 11.11(1 4 4 of 
th"t Act. See Benglll Act, R OLill1l 356, nlld part of 357; r,r"dras Ac~, seo. 271; Palljab 
Act, sec, l!11 ; alld 0_ P. Act, APC , 131. 

Nospeoial provisioll is made fOl' the service of no ticos ill respect of properties sta Hling 
in the names of mi "ors, 

Sec, 43 of the ,W, P. Aot R(\.is that it is snfficiellt if tho pl~1perty to he IIBSeSBl'd i8 
iI!'Rcribed a .. to he /l"e"ol'llily kiln",,,, and it shltll not bo " ellesSlI.ry to mm'e the ownpr or 
oconpipr thereof_ By ?ll .. cirll Act, Wec, 68, it is snfficioll t ill all noticos and Jlroceodillgs 
to dpsil\'nllte the !,arry liS the" own .... " or tho" occupi!!,'." 

2 Sub·.ection (2).-T1.i sub ,sectioo is repl'odncec\ almost val'botilll f,'om section 48e. 
Bombay City Aot. 

~'he Act wakes it optionnl to serve either ow,:er 0" oconpier. As it is not lI eQ08slll'Y to 
nAllle eithel', it will be slIffi('ient tu IIddresR tho "otic!! to nithPl' "tl, e OWIIOl' of buildillg 
No, 01' plot No, " 0,' "tIle o('oupier of hnildlllg No, 01' plot No_ " '1'100 Bell/(f\1 
Act, 8pe, 357, p'ovidps that tl'H ,uld'eRs shonl<1 be to the owne" or '0 t.he occupier by II II nw, if 
knll II, oth .. rwisA l/t ",'ely "to thA oWllel''' or "to tI, U('o'lpiol''' II rill in ""Y OIlSH 8ervice 
0" th" o" ,'npi"r is . uffi,-i"I", "A alAn ""0Ii"n8 175-1 2 lad.1I.8 Act, Rec', 271 (2),l'l'o vides 
thAt ill ells" of It notic'o '0 he .erv~d 0" 1,10" IO\V,," .. , if Io i. "dO"p"" nor. kllown 0 " 10 .. 10 .. ,eoi<lo"t 
onuudH " lu.,,(-ip,,1 limi."" il. Tll ily Itfl 1'\' ,-6(1 nit HIlV udult or .ullit1r 1ultl ill tll~' eMMa of Hot ices to 
h., fiU.l'l ' vf'lfi 011 '~th owner fll ' O(}I·Cpif-.ll·;' it khulIl,i h., Jot.,t'"",.! 0;1 tl:e O\Vlle l' in tile fit'sf, itlktllllce, 
nUfl un die ()f'('nri~r nu l,\' wllPI1 I "fA OW""" , Hllllnt, lie fHIlIIO o t' i R t'P8id~ IH, on fside 1itniLs. 
'1'I.!' PAlljlllo Act, '1'(, , 147 (2), I'.ovill"8 thnt. if "" .. d.'e is 10 IoH /(iv'lI' to" tho OW II"r "" 
o('('u~ipr" AIIII 01, 2 .. re ililT(,I''' '". P"'""II., tI"". i r . I",uld 10" 1r;"PII 10 the 1111 I'ri"""'ily li"hlA 
1iI0 comply, lind ill f 'HjoI~ of dHlIbr tn utiLI.; "Ilt 111 Ally CIl ... P, if ()WII H I' IInft.re ... idell t't it will be 
tuffi ,' i ~"t to .lpliger it to till' /11· .. " .. ier, 111,,1 "C", l!lJ (3) lillY" II Ilmiro II(ldl'C HAd 1,0 the oWllor 
mll~' , ,If he hll8 ~" ) 1·1&",. of Rhou "I' h".i" ... " witloin 1.lo e TI1""i('ip.dity, hI! se"vpo Oil the 
OCCIII''''r, Only", the 011 A "f I I,A oWllor 01' tl,o o"cllpier h"i ,,~ IIlIknowlI is the l,ol.i,-e to be 
~I1,',,"secl hy the des,'riptiull of IA,e ""WIII"I'" 01' "'lI'cupiel'" pf tl,e prup rly (ullmillK it) 
Without further n'''ne or deeol'iJ'tioll and in th'lt case it llIay be delivered to BOIDe pet'8on ou 
hiJ property. Bee lIote 5. ' 
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Pllnjllb Apt, se,' . ]43 (1) (I,) (ii), p,oviell'S fOI' b,l'·ltlWR to reqnire nnd rflJllIl!lte" Lhe 
appoilltulI'm, h,v fIIVIIPrs of buildings 01' h,"d~ ill the mUlliI·ipality, who .1.101101. "f'sid II,. II, the 
nllllli"ipalir y, of pe rsoll R r~8idillg withill or ""H\' rlo p '"llllici!'alit,y, to IlI·t IlS ,heir "geJ,t~ fo, a.1I 
0" a.ny of the pllrpfl~e8 ot' ,he Ac 0" l\lIy 1'1,10 ,hen'ullder." 

3 "Owner or occupier":- ee lIotes 4 RollO 5, Sl'(J, 68, I'All'e 2l9. 

MIlt1t'RS Ac!., sOfl, 272 (2), prnvicles tl'A.t; "lVI,ene~el' loy thi~ Acl" an obligntion is ;," posed 
upon the oWlle,' or oC'oupier of A.lIy r)l'op" .. ty, the obligation slo II r .. ~t n!IOn t he nwnA,' ill tho 
first. install"e, "lid UI'Oll the o(JclIl'ie,· only when the owner 0" "11 01. he fOlllld or is not rpsidell t 
withlll IDIlIIicipalli'"its." II -

4 Public and general notices.-~'he 1II01111er of publiolltion mny be p l'ovided for in 
the by.I"w8 IIl1cle,' sac. 4 (1) (1£). 

5 Sub-section (4) .-'1'bis is a. I'''production of the h.st clllnse of nc. 75 of the Aot 
of 1 73, wit.1o the tldoitillll of the words" 0,' Lill," and follows P"nj,lI, Act, sec. 191 (5). 

Defective form not 10 invalidClte notice.-A 1I0tice IIIRy however be ill\'l,lidllted for various 
other l'e!lSOIlS-

of 1 
of 18 

If time limit d isrep:arileil. I. L. H., 3 Bum. 293, n otec1 }'ago 223. 

If eSRellti,,1 ele lllell 18 l'eqllil'Acl by the Act not stilted 'thereill. 1. L, R, 23 Mild . 523, 
n OLed !luge 223. 

If 1I0tioe u!tm vi,'es. I .. L. R. 36, All. 185, noted secti"n J55. 

" 1I0t sif.(ned by per~on h·gally andlOl'ised. t L. R. 36, A II . 22i. 

" vagne lind inoefillite. 22 I,)d. Cns. 767, 1I0ted secl,ion 96, 

A notioe not signp,l by the Prosinellt or Secre(.RoI'Y fLS I'equil'eil loy oeo. ]62 of Act XUI 
4 , Held, to "e lI,at ril\lly de feotive and invalid, (Elllp"el8 v. Shamb" Nuth, No.8 P. R-
6, Cl'ill' .) 

Where 1.loe Act 01' 1'"le requiro. 11. noLice to be is.ned by the l'ommit.t..e, 1\ notice iS8Upd 
by the P,'esidellt I,elil to be invalid evpn tloollgh the co,"mittPt' had by I'e "llItioll del"Jlllt,,,d to 
Ihe Pr .. sicl lIt ,,"Lbo, it.y til i.Rue 811Ch 1I0ticeR, illRRmoch 1\8 tI,e Act (IV of 1873) riOl'@ n"t 
justify I he conllnir.tt'e in rlelep:Rotillp: the 1'o1Oe,'s e/Ol,!e,TeeL U1,nn I,IIe1ll liS II CO llllll ittee to Ally 
pel'SOll, (GobiJ/d Rom v. Emprt's8 No. 32 P. R. of 18 I, Cl'im.) 

'l'lIe ndRtnke of 1\ few rupees in Il hill or lIotice, clln~pd by lin erl'Ol' ill nddil ion, is 1I0t 
8uffi~iellt 10 impeach or "ffect the nell'"lId wllel'e tl,e dire,'~ioll s of th., Act ]Iave been 
Ruhsh.ntinlly oomplie with, tile 1II1111ioiprtl ity being pt'Uteoled hy tlds secLi"1I IIgllillst such 
mist"ke. . (See Gopee Kisllell Gosain v. Jlylmtd, 562 C. Jt., 9 W. R) , 

Sectioll 102 of t.he Calcntt!\ Act Illoviiles th",t 110 lIet done ot' ItroC'eeililig laken ullder 
the Act shllll he que~tiolled nIl ~he g'roulld merely of-Ie) !\lIy defect 01' irl'e~lllllrity lIot 
IIffectillg tho llI erito of the cllse." 

'Nhpre Ih~ Geller!\l Committee n,Pfu'O\' \ld of tb .. SIlJlgostioll of th Bllilol ill~ ub.Com
mittee that cel·tRill Ro.!,i i t ioOR to " Ituiloillg' were Illlllouthorised, alld th"t IlII "!,!,ii, Min ll sh(luld 
be made 1;0 t,he l\fllgi"tl'llt" ulldo,' section 442 of the Act, 1\1111 r1il'el'ted the Cltairmllll tv "'ake 
it, wl""'eupoll Iln apl'li,'ar,ill" WIIS nillde, pUl'pllrlillg to cOllie frlllil the OI,airll",n, bill. si!(lIeil hy 
the I'crerll"y to I,h COI'Pfll'IUiOll, who W/IS IIlso e,'retlll'Y to the Ge "er .. 1 Com mitt .. " :-Held, 
I.hat the irregnln,ri,.y. if ""y. WIIS Cllrpd by sect.io" 102 (I) (0) of the Act. (Kisso"i Lal Jaini 
v. ThlJ OOI'pol'lltion of Oaleutt" ( 191C) 1.· L. It. 37, Cillo. 585,) 

6 Sub-section (5) ,-Thi~ is repl'()du(Jpd from Palljab 1\ t, Aeu. 147 (1), alld O. P. 
Aut, HU(', 1:l8 (1) . ~1otdra.8 AI·t, R o. 271 (4), pl'llvide. tltllt ill the Ilh~ellce of ally OiAtillct 
PI'OVikionM 10 the cOll bary ill thl! Act, the periud fixeu in .. lIoLice, is to be Cltlclllated froll1 
dllte of s .. rvice. 

'rllP 110mb,,,, lli!lh Court h , I,1 ill the elise of Mt~ncl'el'R l"lto B ezollji v. '1'1Ie Bemd"nt 
Mtmicil'l,zif!' l] 9) IhltL tl fl till, of the Il e,tice , '1l "8 " <ttLy excillsive IIf sel·viee. 

UlI,lel'the old "PC'. 75, '·PI·tnill wl'itlell ootil'eR ,I Rh,,11 pl'e criho II till1P, which sllllll 
at lhe dis'"'e tioll of lhe IIIt1l1i"il'ltIiIY, he IIOt l e~s th,," 3 dllYs CII' more thltll Oil" IIlunLh." 

7 Snb·5Iection (6) .- '1'hi. iR a ,'e,enl\ ·tlll n t of the 211d cllltlse flf ulo Rec 75. 

'1'he 1I11~"A'i",d IICI\,~ sloould iJe, " 1IIIIIIicipo.lity to tako nctioll Oil lIoll·colI,!,linnl'e." 

Ooml'",'e 'Mllorns ACt, R"ll, 26-1-, "ub·sedioll (2), of which p,'c)vidsR tl",t ill lakillg AIIOh 
Ilctinn th,· 1I11111i cip,d il ,V •. may uttli Mfl /lny tI' lltel'i"ls fOllllO ti ll lhe .. ropel'iy cOllct'r""d, ur III"y 
8ell 1101' 111 Rlld flppl." the Fltl pl'oceede towards p"y1\lellt of tl,o exp nses incurred," See BO'", 
City Act, lIeo. 490, note 1, Beo 156. 
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The 'PMnjMb Aot,. 81'C, 147 (3), !,rn9idel that II the committee may. lifter 6 hOUfl notioe, 
by it. oftlcel'~, CILU"a the aot to lie dOlla," 

'rite Belllll\l Act, ~e", lW, JlI'(lvili l II tlll\t. " If the p .. r I'" fnil, tvithi,~ th" ti nlft spe«'ifio'd, to 
b'ga,. t(l exMCut.> Sllt'h WOI k CII' to till ~II<'h I,hing, ana Ihereoftpr "il~leMIII to continue t/,e smile 
to the Mlltis/llrt,on 0/ II" cOtn",iuioll8"8 ulltil it 1M c"".,'/etpd, they may, .. rt .. r ~i"i\l" 48 III·nrs 
lIod,'e by 1\ no\ilio",i"" I'0at .. o up (III or ",,"r tI, .. Ilpot ~Iter UPOII •. I,e IILno alld perfol'lll all 
ne('''II88ry a.'to, .lc, But, hllf",'e ~n,," Rction is tIoken, " apeoial I'r 'elillra ia pre~erihed 
(lleoH, ] 77.]79, when OWllel'S fir occupiers "" 'I! "t'quired to exel'lIte wllt'kl!, "110 1'0nsiAts flf 'he 
ael'vice of '" s ... oil\l "otice, o!,pfll,tl'lIi',y for p,'ef"rrillg olljeotioll, !" 1)I'edll"" in ORse objector 
IIl1eg"~ .hat the C08t of wOl'k will exoeed its. 300, heal'illg of objl>otion alld ex!,llllllltioll of 
fill"l OI'der, 

How /rtr I'ight of l'emovlIl "lIltenns,-In the pvent of Ally pel'Sll" 1I0t COlllpfyi,'g with II. 

1I0tioe fur th" relllovnl of II. projedilill serv",1 IIpllll him loy a mUllicipHlity ulI~l e l ' IhiA s80tioll, 
it i8 competent to the municlpal i",., lI11dllr 1'0.1'0. 2 of Reotioll 75 (II"W SPII, ]54 (6) ), to do 
whRte98" i8 neoeAsary in ordet' t.o remove the ellol'oRohment alld reoovl>r the expenses of so 
doing {I'om the persoll ('oDoenled, ' 

If the enl'roRohmen t oannot be renl oved wi thout removillA' Lhe suppo,'t of sOllie portion 
of the building whioh does 1I0L forlll plll·t of the elOoroaohment, the power givell by pam 2 of 
section 75 will extend to the rflmoval of the sllpel'st,I'ucture >llId of every portion of the Imild. 
illll' which, ill order to avoid risk of dRllgel', it may be neoessary to remove ill ordel' to eom· 
pletely abate the enOl"Onchment. 

The munioipality wonlrl not he linhle fOl' dnmae:es in respect of anytbillg uec'easnrily 
dOlle for the bonafide purpos" of enfordllg .. heir 1I0I;ioe.-(G, II.. 385 of 2 F"h, 1887, Gell , D .. p,) 

, , Where'" tnullicipHlity danred ont anrl 1'".exI'",vaterl 1\ t,nnk. "ft"I' 11efnult on 1,loe pRrt of 
I.hA OWIIPr, Held thflt the IIlnllic:ip",: ity hAd a disoretion OIS to bllw I,h l> work s l,oll'd he carded 
ollt" "lid thll.~ evell tl,ollll'h tioe IfI'.1>8 c'harll'e<i loy tloe lrlullicipltlity WOI'S hi~he,' tball thoSd ,,·ldoh 
('ollid b .. oht.dll ... i loy otlo .. " persoll8, thpl'e was nil /lr",lIId for the illterf .. r .. III'e "' the Hi,!!t 
COli "t. (G"geah Ollander Dlltt, in re 285 (.J, It" 16 W, Lt.) See note of a similllr rulillg .. t nota 
3, a 00, 120, p, 319. 

8" All the eXpenae8 ," -?t1RrlrR,8 Act, sec, 264 (i), Bays "al\ t'easollllbl e expense ," See 
note 2, &eo. 13S; note 3, se", 120, p , 319, 

Bell1!'81 Aot, sec. 181- 182, pl'ovide fOl' npport.iolling E'XI""'R,'S nmollg owner8 IInll 01" 
copie,·s. S .. o. 211, provides tllltt if repairs h"vl> "eeu dOlla to '"' 1I1l00l'ul'i HIl IIonee or ntllel' 
lItl'lIcture, the lIIullicip"li&y lII "y keep posBe8~ion of the Ban'I', lI11lii "II expe llses pHid. 

155. Whoeve,' disobeys or fails to comply witll any lawful 

'Pllni.hlllent. for dis
ohedie",'e to ",ders lind 
n otie·e. 1I0t pnllishallJe 
ullder auy other 8t!otioll. 

direction given by any writtell notice iss led 
hy a municipality under Imy power conferred 
by tbis chapter, 01' fails to' comply wit.h the 
conditions subject to which aIly petmission 

WAS given to him by the municipality undel' any powe,' so con
ferred, shall, if the di. obedience or failure is not an offence pun
ishable under any othel' section, be punisheq with fine which may 
'Pxtend to fifty rupees, and with further fine which may extend 
to five "upees for every day on which t.he snid disobedience or 
failure contillues after the dat'd of the fil'st conviction: 

Pl'ovidecl that when the notice fixf's a time within which a 
certnin Hct is to be dOlle, and no tim is spec'ified in this Act, it 
shall rest with r,lIe Magistrate to def,ermine whptller "he I,ime so 
fixed was a "easonahle time wit.hin the meaning ofthis Act. 

1 Ori,ill of .ectiOD.-'j't.i. 8t!l'ti"" i. t"k.-n frOll1 aee, IlIl! of the C, P. Aot., whioh il 
identical Wilh ~ec. J69, Plllljllh Aot, IIolid 147 U, P. A('L. 

See note. to 8eo, 161811 to QllBStioll8 whioh the "Ueged otl'e'Hler may r"ile before ![agi .. 
tra~ at Iuch & prosecution, 
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I" m .... t ,,_ ~peeifio pen~lti~. an! 1"1'I .. i" .. '" for ~1""·I6.o '''',. "r .. " rn",;~.i" n or ami.-ion. 
Til;. aectim. I'..ovid ... ror JIe"'W". "he,,, no '.,.,cilio p",,;, hmti"t i. ", ... ",j""O><I. 

TIt .. "".rg' lOut "O'~ . hou1<l be, "Pulli lltm""t for nOIl.OIltIll'li'",,:e. &0, of wri~ten BOt ice. 
or conilit ;"", of pt'tmiuIOll" not VUni.h .. l.tle under ""1 othttr -.olio"," 

' Tlti, cla(lpt .... ';-ThHt i . "'0011 IleO. 9(.1, Inchuiv .... 

1 .... dr ... ACI~ .OC. 263,fil'l'flocrihel ... pe" .. 1ty for doi ng of an act wilbout. licenM or 
p" rminion wh"n MIIOI, liu " ." or ller",ill;ou ;. n"''fI."",r,. alld the I",non IlO rloi"tI' m .. y be 
requir..d to alte" , r" move, or, '111 f lU a.. i. praotic"ble, to ro.tore to iLl! o";gl"., .tat.e the 
property. " 

""rlh .. · fi"e ':-Soe nute 3, leo. 9-1., 

l'e""ltll/W Jujtur. t" dumaii, h, .,..~.-'fhi. would he punill,,!.h!. un,le.' llection HiS wi ~h 
6no of HII. 00 Mnd fnrlhe r II"" of HII.;) '''',. dMy .. ft., r (,O"1';CI;Oll fur Ctmduuinl( IoU dil.ahey 
IUlti,·.,. Under t l • ., Bo", lI~y City Act t"e line i~ RI. 1.000. I.UL IH> ,·&t!ul'O· j" " P"",, IL)'. Under 
ti le Calentta Act t .... fi"e; H 11.><.500 in 01\8e " r .. 'n ..... "'·,. buihH"ioC .. nd HI 50 in Lho OMo of *' 
lout, " ull .. f"rther 6"e of UII. 100 ""d HI. 10 ''''~peeli v .. ty for .,,,d, d"y of f"il",.., .... coII'ply d t.er 
lit dAY. II .M IIn,lol" d,e C"'I,)"tu ...... d,thMt im!,ritonms"t in defAult o f l'''ymeut of lI"e 
could not be i,u!,'all"d fur "IT.,,,,,.,. to '9I1h:h A dllily I",,,alty ill "uilmed i" .. dditiou to t l,e 
'onhllt .. "tive fI"... Su.t·r, "N! "O~ ollo" Ct!lI witloill t l",. meAIl'''1t uf Atl<:t,,,n 64, Indi*,,, Pen,,1 Code. 
(8tu"uta; K","ari Velri v. OO''P''r"tio" of Oalc"Ilu, 194, 15 C. W. N. 906.) 

P'''f,c-"Iioot. for dilabddie~~. la ... alic.-Y,di,li/lI of IWlt':". 10 f). Call8i,I,,",d._·Bef,,re 
any,,"e CA" he <,.'' '''1';'' I.e<1 of .. n Orr" Il Ofl under IIt><:tion 147 of I.1 ,e U. 1'. A,·t tl, .. C"nr,;mnet Us 
tII,ti~6 .. d tI,,,, . ..,.I".t he ,,:,,1 <Ii.al"'yed ... AI .. " ot;ce 1 .. ..,f"Uy i~euett by th .. Bo"rd ""oIer 'ho 
!!{)W'"" ,·oure,· .... fI "1<011 it 1'1 ~Ioe A(l~. CIo",. v. M,,,,;':;p'" Boord of L'Ie/ma'D.9 O. U. 29; 
3 Cr. L. J.:!06, Q_n.A''''p'· ... v. Ja.odll 1I'an,/, 20·/. ,501 ; A. W. N. (1898) 141 f"lIowed. 
(~ntPf',."r It. ,'iari L"t, I. L. It. , 36 All. 185; 23 Iud . C1\8. 745. , 

Oll,,,pe/tlle. of occ""d to d, .. ,lleng' ~'alidi'li of lIoticlI.-Hcld, th"t ,eclion 152 of the 
U. P . Aer., doo$ "ot, I'rllwIHt" 1""'8"" wit" In"Y be .,,'o.o"<lut.&d for di."loedie ll(·e to .. n ,,~ioo 
iuued by .. muniu il',,1 1~l8rd hom e.""bli.l,ing tl, .. dofoll"e LI'Hl the " nLice ill q u .. et,ion WM nnt 
.. mllller of f,u:t 'he l,nSl'd·. no~icll. j""llnu,·b lUI it WIUI not 8;gll .. rl I>y "",. ""e , .. \:"lIy 
811thor;~e<l to, . ;"" MUll" "" "ices "n l.ehll)f of the hoard. ( l,:"'pllror 1'. H,uari Lal, 1. L. tt, 86 
All , :l27 ; (10101.) 25 I"d. 0"11. 326.) 

When .. lIoLi"" WIUI i" "ed ",,,ler I18Ctio" 88, U. P. Act (to remove lhe ~Il;hl ;ul() li nd tile 
l:MIreo" W"8 I'rOll"c'H~ UII!l"r lIEIC(io" 87 ror '''~'olill l( II I,nilti;"g ..,i'huu~ p"rmi~lIi "", h,M that 
tbe o"u~h".;o" wu '",d", (11a"'''''III. v. M .. ~it:ipa' Ba.ml, 11"1/,·,, ( 1915) 26 I"cI. CIII , 67u.) 

NI>,,·CI)mplillllcll not ,'u"i~h(Jblll ,I V'l"I~ 110 Jl(jw.r to campIV,-Diret: , iuu. Ifi".ln ill " 
"alioe It"d~r ~OO. 408 orl'tloe CIII"utta Act (H""K"I Ac~ III vf 1891:11 W LI,e owu"rw of i'ro!,er~" 
dur'''K lI,e reudl'1l<'y ar li lig.du" ' " ""II!'otCt of tlt~t pro,,,,rly, l'lInnot Ite ."id to hll lI .. wf,,!!y 
'::'VIIII, if it, i~ " ot "?flu .... th" "wnllr~ l\t ~ ""t I.ime elth"r j"dilt ju ""lly or colle<:tivel,. to alter 
tl.e I'r"!>tI.·~y hy marrying-ont the iml'l'O,·emeru.8 "'Ilu,i""ed ill tlto) " "tiN!. A 1>e"IOII C8n"ot 
he I'II11i .he.1 fur """·c,,,,,,,I1 .. ,,ce whO'n it i . "ot ill hi, I>ower to coml'ly. ( P<>lIrna Oll«nd 
B ur .. 1 T, O"'l'o,·wi, .... of Cukl'lI", 1. L. It. (1906) 33 0 .. 1. 699.) 

No CO"1'intio" wh ...... thll ",·dll r all"g...:l to have bee" dillOheyed waa 1'ag"e~ndi"defilliWl. 
See 22 1,,0 . Cu. 767, noted I!!o. 00. 

Uutler tl'e C. 1". Ant if .. build;,,!!: ;e erected in contra.vention of the Act, a. fr'<'Jlh Tlotiee 
for rem"val ;. o "f"I1 •• "ry bllt ber"r" iMI"~,,f tho "otioe the mll lljo i pMli~y ",nIt I"''' a l'tI$O'"tino 
Oil tll lI ~ nhjeot. If nO wueh l'ellOllltio" !>a~Merl lInd flod"" t..ke", it i~ .. lIr(l vi,'" and p h.i"ti!f 
InAy ubt"in OOIU Il4l"htioll for the !let ""'lIlting ill injury to him. See 6I"d. 0 ... 431 " I>te 1~ 
118C. 176. 

156. (J) 

':'d unicipaUty ill/Au. 

Whenever, undf'l' th", provisions of this Act, any 
, work is required to he executed by the owner 

0" occupier of IIUY builtlir'g or hmd, alld de~ 
fault i,. made in the execution of such work, 
the municipality, whether Hny pf:'D1rlty is or 

I"ult fir O",,,",·.:Ir O(,..U_ 
,'ier ma)' ezeclll<! ... e l'k~ 
aud r~yer exvelJ '~I . 

.is Hot, provi/led for mch dl:lfault, ma.y ca.l1s~ such wOI·k to be 
execllt.ed; s ud the expenst's thel'ehy incurretl sltall, uiliess othtlr~ 
WiA~ 6XPI'6SFl ly provided in this Act, he paid to them by the 
peNion by whom such work ought to hnY6 bt'6n e.xecuted, and 
ahall be recoverable in the same maDner as aD amount claimed 
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on JICCOllJlt of any t~x recoverable nndel' Clla.pter VIn eithf'r 
in one sum or by illstalments at! to the mllllicipality may seem fit,; 

2Pl'ovided thllt-

(a) w henf\v~r any dl'alDflD'e st:heme 01' water-works sch~me 
has been commenced by· any mUllicil)ality, it 

Agl'e~mellt for co". r 
atl·u,'tiOIl or clo,.,illuge shrill be lawful for the munieipality, without 
alld water COllnectiollB. prejudice to their powel's llIlldel' sub-section 
(1) or section 101 or any other provision of tllis Act" to mak~ 
a sllecin.1 agl'eement with the OWIIPI' of any hnilding- or lan(l M 

to the JOallner in which the dra.inage or watl-'r-connection thereof 
shall be cArl'ied out" and t,he pecnniary or OthAl' assistance, if 
any, which t,he municipality shall rendel', arid any payment 
agreed UPOII by the owner Alnlll be recovel'e<;l in accol'dance with 
the terms of snch rlgreement, or ill default ill the manner 
described in sub-sections (~) alld (3) : 

3Provided Hlso that·-

(b) when non order bas been passfld unde-r sub-~ection (3) 
l,oprovelllellt expell' of seclion 90, sub-section (1) of Sf'ction 9], 

BeN. Rub- ection (2) or (0) of sect,ion 06 or ullder 
~ections 9~, 101, 10() or 107 or when pl-'I'missioll has beell 
given u;nder ection ] 02, or when 1I11 arrangement ha-s heen 
made nndf'r proviso (II) of this Ruh-, ect.ioll, the mun icil)ality 
may, wit hout prejudice to any other powers under thi Act, 
if they t,hill k fit, declare any expenses incurred as afore, aid by 
the lIIunicipalit.y, to be ill'lll'O,emelit expl-'nseR. Improvemf'nt 
ex:peD~es shaH be a charge upon Lhe premi es 01 ' land, alid 
sha It he levied in such instalmPlits as the municipality decide, 

_ including illtert'st at the rat,e of ix: per cellt, pel' a.nnum, and 
shHll be recoverable in the manner describet in sub-sections 
(2) and (3), 

. , 
"(2) If the default. r b~ the ownel' of tile building or land, 

P \ h thH municipality may, by way of addit.ional 
owe .. to evy c arl{es , . 

on occupier, who mHy l'emedy, whether a SUIt 01' proct-'edmg has heen 
~?dll(·t the llame from bl'ought or taken against sllch OWflel' 0\' not, 
"" reut. require subject to the provisions of ,ub-sflction 
(3), the payment of all or any part of the expellses pAyable hy the 
owner for t.he time being-, from t.he person who thf--ID, 01' any time 
thereaftel', occupies thf' building or I:md under such owner; and 
iu default of paymellt thereof by such occupier 011 demalld, the 
same may be levied from RIICh occllpier, and every amoullt 0 

leviable shall be recoverable in th sarne mallnel' as all amollnt 
claimed on accoullt of any tax rpcovel'able IIlldel> ('hapt.e1' VIn; 
every uch occupier shall be ent,itled to deduct from the rent 
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pAyable by him to his lfmdlord so much as has been so paid by or 
recovered from suoh occupier iIi respect of any such expenses. ' 

5(3) No occupier of any building or land Rhall be liable to 

Occupiers not to be p~y more money in Fespect of nny expenses 
Jil\ble fo.· '"ore thl\J1 the charged by t.his Act on the owner thereof, than 
allHluntohent dne, the amount of rent which is (Jue from such 

occupiet' for tbe builditlg or land in r espect of which L1CII expell
ses are payable at the time of t,lle demand made upon him, 01' 

which at any time after such demnn(i and notice not to pay the 

sAime to his landlord, has accrued and become payHule by such 
occupier, unless be neglect or refuse, upon application made t.o 
him for tbat purpose by the municipality, trnly to disclo, e t,lle 
amount of his rent, and the flame and t,he a,ddre, s of tl1e perflon 
to whom such r nt, is paYllble; hut the burden of proof that the 
sum demanded of any snch occupiel' is grenter thfl,1I thA rent 
which was due by him at the time of sucll dE-'malld,' 0" wllicll has 
since accrued, shall be upon such occupier: 

Provided that llotlling hereill contained shall be. taken to 
affect nny special contract ma(ie between any such occupiel', and 

the owner respe cting the payment of the expense of any ~uch 
WOl' ks as aforesnid. 

1 Sub-section (l),-'l'his is a reprodllction of sec, 77, clause 1, of I.lle olel Act, 1873, 
with the exception of the words" uules8 otherwise expl'essly provided in this Aot" which 
are new. 

" OtOll1lr or occltpier".-See notes 4 !l~d 5, sec, 63, See sec, 15 as to occliPier re8i ti"g 
~II~ , 

" May cause Bitch. work to be exccuted,"-The Pllnjl\b Act, seo, 147 t:l), sn.ys "mny, after 
6 hourB' notice, by its officer8, cal1se the !let to bl\ douo," So "Iso the C, p, Act, se,', 88 (2), 
CompRre sec, 164 (6), alld see lIotes 7 I\"d 8 thereto. See' Um'eportel' ca$c' note 3, see:, 120, 

If a person oonsiders that the notice or ol'lIers of tbe l\1ultinipl\lity IU'O ill 'll('a I Ot' "lim 
vires, aud wishes to proteot himself aga;uat the !lction of the H1ulIic;pl\1ity nnllet' thi~ ~ect.iulI, 
lie mn.y sue in !~ Oi.i1 COUt,' t for all iujttllctioll to reAt"aill the Ulullicipa.lity, 

" EmpcnReR,"-BolIl, City Act, ijec, 506, provideR that these, 01' allY bnhllloe ullreco\·ot'"d 
after resort to oth'lr methorls of recovery, trllly he relloverod by civil uit, 

" Th.e person bll tvh.om st~ch tUOT7; ougltt to I,nve bpl'n excclllcd,"- Who is this in oaRes 
where th" Act Bnys by " the oWller Ot' oocupier," ? 

'l'he Born, City Act, sec, 489 (I), ,aye" th persoll 01' IIny one of rhp por~onR tp whom 
such requisition or ol'de" waS addressed." i\ladr!ls Act, ~ec, 264, says " tho I'CrSlI 1l to whom 
thu notice 100.8 beell givon." Benltal Aot, Sec, 180, SILyS "the owne .. s 01' the occul'iol's, or the 
OW'tllI'S and the oocupiet's, acoording [LS thll reqllisitiOll waR nddl'oss"rl 'to the owne .. s or to t,1I 0 

uocllpiel'R, 01' to tim qWlle.·s and to lit .. () 'cnpiers;" alld se08. 181, 182, ,:!ivtl tho municipalily 
pow,' to I1.ppodiott such expe".eR in eo.ch cl\~e: 'l'he P'lnj ... b Act, sec, 14 , anys "!',he persoll 
ill default," and then gOi'S 0" to proville thtlt 'l8 oetwel\n themselves ""d the comn.ittee both 
the O'fVner and ocollpier hell he ne mell to be in defaun for the ~)"'·po.ps of I ),is Rectio", but 
tl.at OUB of them al .. L11 h" dellmed to be p"imarily ill ,lefault upon Wholll aR betwpell lunnlonl 
!Lilli tenant, the duty of doing the .. equired ItOt would pl'(lpllrly fall either iu pursuance of the 
ooqtraot of tenancy 01' by law." 

Liability may be cOl/.te~tcd by Oivil .• "it :-Boul\'al Act, seo, 1 4, provides tlmt allV ownel' 
or oocupier may do 110, but aooh suit is nO bar to the recovery ill tho IlmnnA" provided, Bom, 
Oity Act, 8ec, 403, l'I'OvioeM thAt disput-e8 f\S to expoll es should be reforreel by t.he 
muulcipality £01' the (Iecision of tbe Ohief Judge, Smlill OnUS1l Court, Illld I'ecovtlry defe .... ed 
till deoilion. 
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Recovt,·y b!l ,aLe of material8 :-Bom. City Act, sec. 490, provitlea that ill 0I\8e of 
remo\'"I~ Lhe expenses 1I111y be I'eooverlld by Bale of the materials removed, with optioll to 
ownpr to'stop s"le on payment of the eXllenle., Mnd if mllterials not olll.imed, they mBy be sold 
alld plooeeciH or .. dited to Dlunioiplj.1 fund. See Madras Act, Bee. 264, note 7, Beo. 154. 

Agreement far paylltlmt.-Bombay Olty Aot, " .. "tion 493, p"ovidoB that the Commissioner 
mlly tak .. nn "g"eelllent 1.0 pllr auch expellses i" instalIllent. 

2 Proviso (a) .-'I'his 'Proviso is !lew. Seo. 2(;t (c) of the Bom. City Aot, provides 
for an ..... 'lIcglllllent heinA" made with any perRelli for a supply of wa~r. 

3 Proviso (b).-'l'his proviso is "ew Ilnd part of ft. is Laken f"om seo. 494 a.nd 495 
(1) of the Bom. Cir.y Aot., sub·sec. (2). of which provides that these illlprovement expenses 
.ue to be p"id by the occupier. and. iu CIlBe nf premises ueiug I1UO ('upied, uy the owner. 
S e nlAn spe. 496, 497, as to 11I"0llnrtion of such expeuses thHt nllly ue deducted frOI1l relit, 
and "eclem pLiuu of clll\rge fo,: lIuoh expellses. • 

4, Occl1piel' primarily liable .-This sub,secf.ion is a 'rep"eduction of clause 2 of 
the 0),1 ~ .. ('. 77, ex(' .. pt. thn I, thereunde.' the levy wa B to be "by dislres of the goncls and 
chattels of Ihe .. coupie!';" now the eXDenses Are reonvernbl e I\S tnx es. SeoB. 492 (1) and 
(2) (0), Bum. Cir.y Aot, contain provisions similar to old sec. 77, See 'Palljab Aot, seo. 148 (3). 

Beng" I A.ct. secl,ion 183, says "if the Commissiou.ers shall certify tholt auoh COSL ollght 
to be hom e by the owne.·, it shall b9 deducted by snch occupier from the next IIlId following 
payments of rent due or becoming dne to such owuer, or DlHy be recovererl by Jlim ill any 
Oourt of colllpetent jurisdiction." 

!!laclns Act., section 265, says the oooupier is "1,0 pay ~o the municipality, instead of to 
the owne", the rent payaule by him, liS it falls due, up to tIle Amount recllvemble, 01' sltoh 
slllaller amoullt as the municipality think prope.'; .lIlel 8u('h alllount sh'~lI be dec]uctecl from 
that payahl~ Ity th e owne.·;" IInrl for the purpose of deciding wl,ethel'sucl. notion should be 
takt' lI , the occupier mlly be required to state tlJe. re •. t pll)"lIble and the IIl1me-ulld address of 
the pprson to whom it is payable. 

6 Extent of occupier's liabilit y.-This is a reproduction of clause 3 of old seo. 77, 
IIlId is on the lines of sec. 492 (2) (a) (e) , Bomb,~y City Act, aud sec. 148 (4) (0) of tlJe Paujab 
Ad : 

157. Wbenevel' default is made by the owner of any build· 

. fling or land in the execution of any work re-
Oooupier, ill U8 an t • d b 1 b h' h • f 

of owner, mAy execute qrnre to e execut el y llTI, t e OCCUpIer 0 

works and dpduct ex· such building or lalld may, with the approval 
penlles from his relit. f h 

o t e municipality, oause such work to be 

executed, and the expense thereof s llall be paid to him by the 

ownel', or the amount may be deducted out of the rent from time 

to time becoming due from Lim to such owne r. 
I 

Origin of section.-This is a repl'oductioll of gec, 78 of tlte old Act, 1873, except 
that" bllildillg" is 8t1bstituted for" house;" and follows Bom. City Act, sec. 499 ;~MIl!lras Act, 
sec. 266, 266·A. " 

158. If the occupier of any bnilding or land prevpnt the 

11:'IOceeding if nny 00. owner thereof from carr.ying iltto effect, in 
('upier opposes the elte· respect of such building, or land, any of the 
"ution of tbe Act.. provisions of this Act, after notice of his inten-

tion 0 to cany them into effect has beel! given by the owner to 

such occupier, any Magistrate upon proof the reof, alld UPOll ap· 
plication of the owner, may make an order in writing requiring 

such occupier to permit the owner to execute all such works, with 

rt> pect to such building or land. as may bA 'necesRary for carrying 

into t>ffect the provisions of this Act, and may also, if he think fit, 

order the occupier to pay to the owner the costs relati llg to such 

applicatio. or ol'der; and if, after the expiration of eight days 

1 



(Cl£IAP. IX.-El1try (tn' 1)Urposes of Act- ee. /59.) 3 7 

from t,he date of the order, such occupier continue to r fust> to 
pHJ'mit such owner to execute such work, such occllpier shall, for 
every day n nrillg w hlch he so continues to refnse, be PUll; hpd 
with a fine which may extend to fifty J'upeeR; and v r.v nch 
ownel', during the continuance of such refusal, shall be dischal'ged 
from any penalties to which be miO'bt otherw i e bave become 
liable by reason of h' d(-'fllult in executinO' suoh works. 

1 Origin of Bection.-~'hi8 is It reprodnotion of se(·. 79 of thl' old Aot or] 73, ;llld iR 
identioal with .r.fa<1r9s Aot, seo. 273, except t loatill st ad of" lilly }.[ngiHtlnte," it is" the MUlli· 
cipal Council" and the ooni8~iou of tho lonse AS to costs. Under Bombay ily Art, s<'('. 50i. 
actioll is to be takell 011 applioatioll 10 lloo Chi",f Ju<1ge, SllIall CRuse ourt. • ee al 0 ~(>diuIlR 
508-512 of that Aot. ~'hi8 is also idellt.ioal with sec. 622 Cal. Act. 

The OWllel' of 1\ bU8tee, who has lel\8ed it out to othel's, and is thereafter R~rve(l with 1\ 

notioe, ullder 9, 408 of the Cal. Aot, to carry ont (lertain bu lec illlprovt'm(lIlIS, j~ eli "hlll'ged 
from obligat.ion wl,ere he has prooeeded and obtAined an ol'd~r nuder s. 622 1'C'Ril1st Ilis lesspe 
only alld is prevented by the sulo· t.enants of the latLer, aotually in oocuplltion, froUl exccutillC' 
the reqtlired improvemf'n ts. Semble: The lessee may tnke action IIndel' S. 622 1l.~,\illst hiR 
tenrmts in the event of th 11' I'l'Oving rei'ra 'tory, nnd he o"n, on fnilllre to do so, loa himself 
pl'(){·eed .. d agailiRt. Held I1.lso Wilt the ownel' WIIS not hound to proceed IIgnillsb Ihe tonalilB 
aOI,Dlllly I'esid ing 011 t he lalld. III I'tlll\l,ioll t,o t.he (lWIIPr tile Il'sst'e is I,ha I oocupier' "lithin the 
mellninj( of the tenn ill ~ec. S (!JO) of tho Act. This is alRo olenl' whon Ilnol,loer ~ectioll spellks 
of a grn.da,l;ion of occupiers fOl' non.compliILlioe. (Bellode LIll Ghose v. Oorporation of Oalcltttlt 
(1913,) 1. L. R. 41 Cal. 164.) 

Oontinuing offence.-See note 3 p.210. 

169. It shall be lawful for the president Ot' vice-pl'asident, 
'Entry for pllrpOI!e8 or any councillor or office)' authori ed by the 

of the Act. municipality for such purpo es, to enter for 
the purposes of this Act, between sunrise and susent, into and 
upon any building 01' land, as well fOt, the purpose of making 
any sUl'vey or Inspection they may be entitled to make as for 
the pUl'pose of executing any work authorised by lthis Act to be 
executed by them: 

2.provided that except when herein other, wisp. provided, no 
building or land which may be occupied at the time shall be 
entered unless with the con. ent of the occupier t.bereof, wit bout 
twenty-four hours' written notice thereof having been given to 
the said occupier: 

3Provided also tbat in tb~ case of buildings used as human 
dwellings, due regard shall be paid to the sooial and re]jgious 
oustoms of the occupiE:ll's. 

1 Orilin of Bection.-~'hi8 is sec. 0 of the old Aot of 1 73 l'eprodllce<1 with &ome 
alight alterlitiens. Compare BOIil . City Aot, seo. 488; Madras Act, 8e('. 274. 

See Yadl'lls Act, sec. 275, a to powel' to enter on lands adjaoent to wOl·ks for (lepo itiug 
thereon matel'ilils conneeted with such wOl'ks. 

Pallj"b Aot, sec. 107 (2), SRyS 10 Ilutice necesSAry if the place is a stable 01' house 01' 

abed fOI' ltor8e~, cow~. &c., ami seo. I09 gil'es powel' to elltet' for discol'el'Y or vehicles or 
animals liable to taxation. 

2 .otic. of .ntry.-Occllpied.-.A ppArenUy entl'y 0 11 nnoocupied bnildillg Ill' hwd 
requit'el no notioe. PanjaiJ Act, seo, IOU, requires the 1I0tic to iJe g iven to the owner ill ('lise 
of 'U1\oOCCUfU" building or l&Ild. 



388 (CHAP. 'J,X.-A,·bitt·t,tion (tn' com"en.ution, 8;c.-Sec. 160.) 

"24 hON,·s".-Mad.1I.II Art, 8P<l. 274, says 6 hOllrs. The Born. Oity Act, 8pe. 488, whie 
ill limilRl' to tl,IA prnvjMo. a,d,la .. IInlflss rOI' ""Y Buffide"t reaAt>" it "hRII be deemed inexpedien 
w furllieh Inch i"rO"mlltioll or the parp".e th_f." 

3 Bntr)r of h1Ull&n dweUiDp.-UDder ihe olrl llleotioll, the word WR,9 " prejllc1ioes; , 
IIl1df'r th" Bvm. City Act, it ill "IIRGIt'lI!;" anJ ill I,be Palljab Aet, it. is "Aentimellta," Rnd 
further, " Anffiril'lIt noti<'11 shlll1, ill f'very ill~t nci', be It'iven, even wben ent,·y may ntherwise 
be withont notio<', to ene.ble Il,e inmt.tps of .. ny "pe.rtmellt approprillteft to females to I'(ll1l0Ve 
to lome part of thA pr .. rnises where their privRl'r IIced not ue distarbed." 

The Palljnu Act , Rec. 202, hns 80me\\ hot similar provisions. 
There bein!! 1\ displlte beLwe~n the mnllieipaJiLy 8nft the 0'11'11(11' df certRin lalld abont A 

(haill whic:h fll" through the IR,nd nnd Which the lIlunicipnlHy were appnl'elltly honnd to 
repair, the mllllicipRlily elnino ... d to have the right to euter IIpon the lAud lind cUfry nnt the 
repAir. A('cordillA'ly the 1I11111icipttlily glOve "im It notice und ..... tbis section '"ld in the notice 
J!lIve oertAin ,lirectiollB l lOt. to olfer nlly obstrnction to the ",uuicip,~1 servants in the repair. 
For cnn illJ:( 8uIlI, Ohstrllction nc 'used WIlS con vioted unde~' section 155. 

Held, reverRin\{ the cOll viotiolJ, that t he .. e was llothinl( in th seotioll authorising tbe 
iSAlle of 8uch a noti ·e. A 1\ tlUtt is necessary under the sAction iA .simply to intimate to thf' 
oo"npiE'r of tbe h,nd tha t the' fIlunicipalit,y will enter fOI' the purposes Inontioned in tllis 
section at a specific hour 011 8 sl'eoifio day. If the occupier d0es /lny thing to prevent the 
entrAlIce, he ollllnot he 6",ift to disobey the notice, fOl' the notice is a mere condition preoedent 
to the right of tbe munioipality to enter. ThonA'h the /let may Plnount to wrongful rostraint or 
wilful ohstrnction, a.~ the case roilY be, it is 1I0t !1unishable nuder seotion 155. (Imp. v. Pur. 
Rhotllnl (1904) 6 Bom. L . R. 538.) 

160. (1) If a dispute arises with respect to any compensa-
'AI'bitl'Jltioll in cases tion or damages, which are 2by this Act 

of compensntion, &c. directed to be paid, 3tbe amount, and if 
necessal'y the flpportionment of the same, shall be asoert,ained 
and determilled hy a 4Panchayat of five person, of whom two 
shall be appoillted by the municipality, two by the par£y to or 
from whom sllch compens::ttion or damages may he payable or 
recoverable and Olle, who shall be ,' ir-Panch. shall bo select.ed 
by the membel's already appointed as above. . 

5(2) If either party, or bot,h parties fail to appoint members, 
or if the members fail to elect a Sir-Panch within one month 
{I'om the date of. either party receiving written llotice from the 
other of claim to snch compensation or damages, such members 
}J. limy he llecessR.ry to constitute the Panchaya ' hall, be appoint
ed, at the illstance of eitllel' party, by the Distl'ict Judge. 

6(3) In the event of the PSllcJ.fl.yat not giving a decision 
within one mOllt,h from the dat.e of the selection of the Sir-Panch, 
or of the ftppointm ent by the Distl'ict Court {l£ such members as 
m .y he npcessal'y to cOTistitu,te the P~lnohayat, the matter shall, 
on application by either party, be determined by the District 
COUl't whi~11 h:lll, in cas R in which t.h e compensation is claimed 
in re. pect of la.nd, follow a fa r a. may be t.lle procedure pl'ovided 
by t}u> La lid A cq ui il inn Act, J 894, fo1' proceedin rs in matters 
ref l'f"d for tIle determination of the Court. 

Provided that-

(a) no application to the Uollector for 1\ reference shall be 
necessary, and 
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(IJ) thA Court shall have fnll power to give Imd app0l'tion 
the cost~ of all proceedings in 'any mannf-'r it tl!inks fit. 

1 Origin of aeotiOD.-TI,is ill a re·I\OORClm ent of kec. 8l of the old Al·t of 1873, with 
Rome slight a!t .. ratioJl R. 

'l'he WOrdA " COAti, or expens s" were shark ou/; by the ,\m~n((ing Act of ]914 lI. H. 
wn& conRidered dl!. ir 1\1>le to reAtl'ier. the .1ecisilln of Pnllf"hllyel R to> 1110 matterk fOf whi.·h they 
lire t'roperly "uitecl, viz., rElj(nrclioog dl1.llIAges alld cIlmpeuslltioll. Dispute 118 to costs a nd 
expellse" are provided for bYi

I
I1t'w spc. 160-A. 

MACIr'IIB Acl., SElC. 2 ], 811Y. compenslltioll in ('as 8 of cooo"iclions is to be iletermined by 
the MagistrAt... 'l'hi .. a'!reeo with Bom. CiLy Act, sec. 502 (2); IIIIi! Hec. 51)-1, plovioes thllt 
compensation ill other cllses IlIln ('Xpen8"s, ill cilse of IliRput.e, A.I·" to be d .. terlllioood 011 appli. 
catiun to the Chief Jlldgl', S'llall COIII8e COOlrt 

By Benglll A(·t, sec. 135, darnnges or comp nsation is to be IIscerhl.inpcl "lid de~el"O>ined 
l,y 9. Civil Co II 1'to. Paooi"" Act" "ec. 149 (2), prov ides that compell",,~iooo should be RflLtil'd by 
Ilgreell, ,,nr. of I.he parties, '"ld ill case Qf fl oII.agreement., ill LI, o malluur provided by Ihe LlI1ld 
Acqui8ition Act. 

,!'Iois Pallch",ya~ SYSt.l111 lollS, it seems, heell fOflood in pmc~ice to be bighly IIn"!ltisf'lCLnry 
£l'Om a munioip'o! poi 10 t. of view. Though, ill thoul'y, I he 8)'~t.e", mlly "1'1' '~l' to be \'1'1')' 

sound, 'yet ill Actna] vorkioog the result ha. i!lva"iab!y bl'Ooo to "wa"(j el\:'lI'loit""t ,at.es for 
the !.Iud acquire.1. 'l'lle rel\SOIl fOl ' this is, thAt the 1I10lley comes fmm th", publiCI purse, 
llI,d not out. of the !,ooke~s of an indivirluIII. llne1 in r:ooosequenre the t udenc),' is to be 
liboral in ".warding compellsation. Tl"e ILIYlIl'd of tloe 'arhitrll,tors tl,erefore alWAYS errs on 
the side of libol'nl ity; ill £"I't, prAposterollR 1·"les hnve of tell to be paid by the mllUicinality 
for hurd Rocquirecl !lnd er tlois system. The difncllity foxpel"iellced ill al'poinliooll; a snitAble. 
person as ,," 'iI' P>Lllch." who has a proper sense of the respooosihiliL.v of lois I'oeitiooo, is 
a oootl,er .lrn.wback which militnte. 08'"iIlSb the impal,tial working of this system. It (l' BS 

therefore sllggested tloat tile 8YSI."100 shor.ld be abolished, dispntps bAing detel miooed by the 
Distriet OOlU·t, or if IIct, thell it milrht be improved by r omunel'ating tl,e nl'birrat,)l's by fees 
plLid beforehand, aooo in OIlIy cnse there should pe no Sir Palleh, cases of nifference of opinion 
beiug l'efpl'I'pd to tI,O Colleot,or who ('ould then put the machine l'Y of the Land .Acquisition 
Act illto motioll, 'I'hese proposals were ooot adopted . 

Per8on. d.i8qualified. Jo>' "ppoini'lnent on P,,"clll1.yot.- A l\1nmlatdar, who was a member 
of the IlIllnicipal comlllittOA wloich sorrgh~ to acquire t l," 10.11(1 , IInil who !tot"d for t.loe ColleNol' 
in the ne/!"otini:hns '.1;10 g'A,ve pviden('e as to its valu e W:oR Il elo to be (iisqnlllifierl flS an 
,,~sessol'. (Swam'i)'rl8 Vi/hal v. Oolle~toroJ D1lUl"1va,'. 1. L. R.17 Born. 299; P.J. 1892, p.189.) 

A person who besides bpioog It rate-payer of the mrlTli(·ipllli r,.I' fOI' whom Ihe lalld wILe to 
be token Ill', is also n membel' cof a fir:, I loaving !lu'ge contracts with tl,e Illunicipality. though 
t1,ose "0001 r"ets are l'Ot directly or indirect ly c0Il111wted wi th the question of the land, i~ ,. 
"qullhllerl IISSe"S""" witloill till' me."oill/!" of section 19 of Act X of 1 70. (Sorabji v. Assistant 
Ollttecto", Prant, B" Rein, P. J. 1892, p. 327.) 

2 By the .Act directed to be paid.-Ulldel' t I, e Pulolio Ht'alth Acts 1875 (3S 11.1Id 
30, Vior. C. 65, S c8.170, 181 ami 30 , the necessity fol' lOl'bitl"l,tiOIl nrfly arise Co.' the pnrpose 
of a"sessillg cOlllpeusatioll l'nyallle to II person who hns "uRtailled dnmage in the e,xecution by 
the coulO(,il uf its SIf\tlllory powel's, ot' for the PU"pose of determining all such matter.!LS 
by ti,e stAt.utes IIl'e sL'et'ildly authorised ~1' direotecl to he 80 determilled. 

'l'he dalllap;e ill respect of w11ioh compellsatioll is pl\yable must be RIlCh ,,~ wonld have 
beell a(1m i.sabl , bllt for thll au!.ho!'ir.y of the stntute. (ee Hrrn y. Bdstol Oorpomtiryll, L. R. 2 
O. P . 322; Ro.'e v . Ai red.ale Dl"lIiallf/ge 0",,..ni'8;01lI'"'· 1 C. 1'. D. 402; He"!'jng v. Met"opolitan 
Boctr('/. oj Wo,·k. 34 L J . (M. c.) 224; Oes-1U1'a, v. DIIVC1' IIm'boll?' Bo(m! (l89 ) Times:t April; 
13t"'g088 v. No,"/III"ic/t /,ocal BOf/I"(Z 6 Q. B. D. 264.) • 

It. must jwi from the eXecnt'QII of tlae wo!'ks . (S' le Oe''-101"l/ v. 1)ovo,' H, B. ~I'!"'a) 
II[t>rely I(id,,~ oo"tice of illt IIrion to axe,·nl .. awol k e. g., 10 lay It sewer t"r"u .~h privnte 
lallds, .wt",,1 U!,O" hy tl'A CIoLinOllllt, noes 1I0t. enlir!" Iai,oo to oompell"atiol1 fo.· exp .. IISI'S 80 

in(,llrred (DI/vi. ,' . IV ;tlley Ul"b"" 1 'i'/1"i,:t ()ltllc il, (1 99) 63 J . P. 279 C. A.) 

It 1I.llst 11 lit, ,I)·i.e merely e"' )II' th.' \1 () of the works "ftP" ()Ollstrll,·tioll. ( .• I'll DIt""cmt 
• v. B"allho,IIP Urb.m Oult .• cil, (1 97) 2 h.29J, 305 , A.; HO"/nn v, 00liory11t Bny U1'bll1~ 

Oounclt, (1908) I K. B. 327 . >I .), nor Ilnul'l' otloer SIlO~IIWI'Y (II' "oroo'''on h.w powers. 
(Bttrllo"~ v. No,·thwich Local I B oal'rl supm; Robel"t v . Fa ll/lutbfh, Sew. AlbthOJ'ity (1888) 52 
J. P.741.) 

The dalllllge in respect of whioh compens9.thl/l is !,,,ys I" mllst be the ,'esult of a lawful 
eur(,ise of abe statutory p we1'8 (Oe8~fol'd v. Dovel' Hur. Boan~ 8upra); and when it arises 



from somethin!\' dnno hy the counoil which it i8 not anthOl"isod to <10, t he rellledy is by action 
n.ml not uy a olaim for compensRI,ion. (It v. Dal'lington Loc('~ Bourd of Health, (1865) 
6 n, .\; sec, 562,) 

• The damlll/:e snstniueel need not be damage to lanel 01' a n intel'est in 1I111d, hot .it illolnllo9 
a ll Y species nr .llimnge snfferAn by the execution of powers, ProApectivo 01' fntlll'e, 98 wpll liS 

p,'oved, <111.11'''116 mlly ~elleraliy be inolnded, (Utttley v, 1'odmutlin /) iBtl'ict B oard of HeaZth , 
44 L, J. (0, P.), 19 ; Colae MUlliripality v. SUlIlInerfield, A, C, 1 7, P. C,; Be BI'OIIl'n v. 
H,,"ki.,s (Jolltract, 80 L. T. 127 O. A.) 

3 The amount of cODlpenaatioll to be determined. Oom Je1l8otion, ho'" to be 
flRBPS$p,d.-" A mORqu" in .Bombl\y WIlS ablltl.ed on 3 Rides by !lIlhlio stl'ee s. Tho mUllici"ality 
nn.ler RBC. 166 of Hom, lIfnnil'il'Rl Acts III of 1872, n,uel rv of ),878, l't'quir t1 tI,e trnstees 
of the m08que tn Act hllck t he hnililinl!' nn th sniel thl'ee s ides for tho "IlI'POAt' of illlp"oving' 
the publi<' streets. It WA.S couteuderi that the nllloullt of ('oll'pellslttiou ' to bo p"id to tho 
trllstees WI\S to be lIIensnre<l hy tl'lI 1088 of relit which they would hM'e I'o('ei ,'od for cel't"ill 
roollls which they hlld proposed to build 011 the land in questioll, 

" He~d thA.t the wO"ds of sec. 163, were illten,le<1 to ens lire oornpenslltiou to the 
OWllel' {Ol' every sort of damage Rlld 1I0t to restriot it to compensntion for silch dA.mage as 
he might by his OWII nl'rttugemellt reduce it to, Oompellsatioll hecnrnes dUt! ullder the 
!!ection as sonu as the C01'pnmtion takes possession, which is when tit .. owne,· begins to 
build, 111111 there beinl! 110 words ill the sectioll to show a oOllfntl'y intention, I,he oompen. 
sation must be A"sesse,l accol'dinf.r to the stilt .. of thillf.rs t hell e.'is.;illg, a,IId IIOt Ilpon the 
bnais of what the owuer m"y have it ill hi~ power to do towln'ds dimilli.hillJ:r !,be .lanwge 
which wonl.l o,herwi se result to him. Held, also t,hat in cltses of comp""SI1,tio" g"","ted 
untlel'seo. 163, the adrlil,ioll of 16 per cent. CIlUIIOr. be allowed," (Mtmic;pal (Jommis~ioner, 
Oity Bombay v. Patel Hllji M1<hmlltlUut (1890), I. L , R. 14 llom. 292.) 

The mnllioipa.lity acqn;,'ed a pOl,tioll of Ii plot of )I\IId at 1\ time whe the t emporary ~ 
booll' in pl'ioes caused by the'"II,oullcerne"t of · the trl\lIsfel' of the capil,al Delhi hlld not 
snbsirled. H eld the compellRntioll to be nwarded by the Con l' t nnder seotilllt 160 (3) of the 
Act W>lS IIOt the rate which the r.1ot would have fetched a{te,' the boom had subsided, bllt the 
pl'i(·e which 1\ specuhttive purchaser wonld Imve pnid for the laud at the time of tile aoquisition. 

No compellsatiotl clLn be awn.rded for sevlIrnnce of the plot whell owing to the iLequisi tioli 
of the portion for widening of the street, the value of the l'e llllLilliog plot had been actUf\lIy 
euhauced. 

H~Zd further thl\t in Kal'aohi City, the prioe o( amnII plot.s uoed I1S sl'ops Llts 0. olose 
relation to the rent. (The K(Lrachi MunicipalitoJ v. Khllt"nmnl, YIn S. L~ R. 129.) 

Oivil Buit fOl' "ecove"yof compensation, 4-c., does !lot lie.-A II clnilUS ari~ilJg ullder this 
seotion 1n1£8t be broul1,'ltt in the mall li e,· here pl'Uvided ILn<l cannot be reoovel'eu by a civil sqit. 
The Ac.t having provided II. specinl tdbllllfll for this purpose ""sort must he had ill the fil:8t 
iostaoce to it, and it is ouly when the tribuII:t1 I\cts "Zit'll v il'eR thnt the CivilOoul't9 call 
illlerfere. 

Civil 81Iit.- 0 lon~ 118 tM amolmt oll ly of tI,e co mpellsatioll lind its apportionment is 
ill dispute, no Buit for it", recovery call be bronght (v ide I. T" it. l~ MilO. 105,) Bnt if the 
mUllicipl\lity iliRpntes its l iability to grant compeuslltioll, o.n ()rci i 1I1"ly Civil suit for recovery 
wOllld appRrently lie. 

As n rule an action will not lie ill re pect,s of matters fol' which oompensation ;s 
awal·dable. See HlIl sbury's Laws of En~llllld. Actiolls Vol. I , p, 8. Oompulsory PI\I'ohl\se of 
Land. Corp. 01. 6, p. 31, et Hcg p. 44. Injullction Vol. 17, p. 224. See also ond of note 
infra . 

As to notice to be given prior to il)8titution of suit and period of limitatilm, see sec, 167. 

4. Panchayat must deliberate collectively; Sir Pnnch not umpire.-The 
mllDicil'lllity having d .. tennined to ncq,lIire a pOl'tioll of the plaintiff's house for the purpose of 
wil1eniuIC n 8treet, plaillt.iff WHR wi1lilJ~, bnt the pl\rtie ould not ngreo to the price. That 
que Lion WK' referred to arbicration IIl1del' this section \ 

Re~d thllt the"e mllst, be a collective 11eliberatioll by all tile five memhers. Where after 
illquiriug in~o the 1Illlrt.er iu ciiRpnte, two ,"e'll bll1'8 decided Oil Olle fignre. two otbe.'s 011 1\11 otll II I' 

figul'e,l\nd tI,en /I. referll llC'tl waR m"rie !.II tl,e Sir.Pllnch who oxpressed hi~ agl'e,,"'ellc with tho 
tlICllre of olle of Lhe 8('1.11, held thllt this was noL tile correct procedure. Tlte Sir. Punch oould 
not be tl'elitec1 08 an umpire. 

Btteh a deci.io)t cannot be filed fl. lUI atuard,-Whe"e such a decisinn WflR pa.aed, and an 
appliCtltion ueiul( lIIade to the Buultrdinute Jodge to file the awa"d of the Sit·.Pallcl,: he 
refueed to do 10, heLd that the Sub-Judge aoted rightly. Queel'e:-Whethe~ a deciaiQJl undel' 
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II. UIO can" under II. 525 Ciyil PTooedure Cod*" (~.,. 110" 2nd &:hedule "r tne Cod.., of lllO8), the 
I'ro<'Uclure IlwleT 800.160 not ~i"g. re fe,'ollce of U lUalWl' to Il rbitra.tiou within the mClIlliug 
of .ee. 625, C. t ', C. 

IV".,. there .. adOlfiiN.it8 CCll/.uet ""Uli.:i»Qtit~ C<lN.not b"d: out ~f ,t.-Upon lho .. bov6 
ruli"g AppliOllDt m.w"d the Dietricl Court to deloo'mi"" the oomp',n ... tion to be p"id by the 
n",nleil",lily. Illld tl. e Court llOI::ordiugly made itll AWN.nl. Tb .. ",u,,[tiPl'll,y apl'ealed from 
tbll~ ."".rd, cOlltenrl;ng tl'ftt ftll th .. y "0 longer r-aquitf>ll Ule p1.o.i"l;lf'~ prorni_ee, lind""" tI,en, 
neve r "Hili A con'I,lel&d oontr .. ,·t with I,;m, th .. y w.,no ontitled to I't!Mn .. f'vIlI tIle b>t.rguin, 
H, ld. tf".t where, III in ,loi, CIIse, ther" i ... definite 1111\\ ~'Oml'leteJ OOlll",,,·t W giye 11",1 llike 
tho eda.e "1'011 terml t" be t!f't(I~d thereafler', ' .... d the .... Iuat;oll can"ot loe "'nd!) modo et 
form ... th" Cou,.t " ' i11 Illbatitu te ;kelf ror the arl"trntol", e~pecililly where H"d .. r ... apeci .. 1 
IUtllte it;1 oumpelled to IUIcPI·loIIin I\'e price. or aueh a contraCt specifio pel·foru".nce .... onld 
Le &wllrdaMe if GngPnl" . Miglltll (J811' 18 Ve.. JUII. 3;e6. '}'he tnuuicipality !':lInllot relila 
fro", it. (7·he PI>ON(I O't~ M ..... icipalitl/ ". 1I(1""h""d.tI, (1908) 10 Bom. L. R. 617.) 

6 D ecisioll by D htl'"ict Court. Appel.t from. Di,/riet On"rt ji"diJlp.-The ' High 
Court .. It,tai ,, ,,d {, ... '" ul',e8_,nJ,( "n (Ipinion on 'hi. !,oint 118 in t i,e circu"'~t.Hnca .. f Ihe CiI&C, 
it Willi "nt neCCSBary to 00 10() in .he Cil-oUmtita1looa of the III~t ,,,ellti<Ju..o c_. 

Nt> "PPl"tfro". Villrid Oo"rl'. o<d<tr.-Th .. ";gl.t to oomp""latin" lind t',e remedy for 
th~ deLllrminAtion a lld "1'1'''rtinlllll .. "t or the amOllnt .we I(i",," by tl,e Act it881f; flO t .... right 
m"at boo .. _rted alld 110 .. r'"Il~dy pu,·.ued only ill the manlier ""d npo" the coudi.i,," I'~I. 
eribed by the Aot. It i8 '" well kuo ... ·u l'rinoi " ltl of how that, where .. sutu .. ore"UJ II righ~ 
no ~ exj~ti llg at cummoll law 1\11\\ prf!O!IC,·ibe, II. I'" ,tionhu re medy for iUl enforoement, lh'lII 
th",t remedy "lone U'Uijt I ... followed: pe.r Willea J., in W"lon/",,,,JXOOI NIIW. lI'uttl"l~O\'"k~ 0" . .,. 
Hawkuf(wd, (1859) 6 O. B. N. ilee. 336. 

Thie Act no ... here lI"i .. ol tI, e ri,d,l, of a l'pe''' . S>'!(l. 160 d(,(110 IIot provide for "u appeal 
flOl· CiLII a"y Inclt d ght be imI'Iie"' , iwieed 1.I, e impliCl.tion i, "ga,net a right of nl'pl'll.l. 

1'he wordl "fo\1(1w •• a fa r 118 mlly bel.he prooodu"e !l,"Ovid ed loy the Local Acquisition 
Act" m ..... " thllt ",",y th"ae 1)1'0"'''';<>1'" of that .... c., 1t"I'Iy w tI, e , .. ocP.edi"fflI hef"re tit .. Ili,triet 
Court ",hi"h f'eRuhHe itB pl'~lure in i"n" "eqn; ~;tiun C"Ile~. 1'he uid pr" .. i., .. ". 00 not 
ine hl,le _ .. 54 which lfi .. eB the righ of IIppenl frm" "n ",w"rd H"oer the Act. TI,e ~alMure 
It", I,ea." ve.·y c",",,!nl , .. limi. thelll'"hOlltioll of the Land Acqui~jt i n" Act t .. l,,'ocee.-tingtl by 
tI.e Di.trict C..,n l·t III ,d"r @(I(l. 160 (3) th,,~ the i'''plioll,iull ill di~tindly ag..;n,t ... "Kilt of 
"I'pelll. 

All nrder ulldtl,· leo. 160 (3) il not a decree, beI'AU'f! it '8 made, 1> Ot ulldor the ordinal., 
c ivil juri .. liction, htlt uII,oe r ... 6,'e<:iMI jori'ldiclion I' rellt.'" by .. ~peoilll Act.. Mu",:ob&h' Na.dO() 
". Snbn""",n", Bnt/ri. (1887. I,. R. 14 I. A. 160. N" right or "!'pe .. 1 undor ""y ge"er~I [,lW, 
11m· ell" II right of "Pl'e,,1 be u~t1."ed "I)" any' n ..... ter .... hi,·h con,,,, untfor tire onn~j,le''!It. ion 
of " Judl{8 1 Muoh I'illltt mUlt be give" hy eb tntM or loy &01110 IIl1th"dty &qui"''' lent to a 
. l"tlllAj." (010 .. ,,;1,"- Virchu"d ... Ahm,e,[aood MNuieipality, I . L . R. (1912) 36 B. 47;)3 BolO. 
L. R. \:158.) 

See tI,e I'Uli"gl ill lIote 7, .&C~iOI, :!l!, p . as a lld note 1, leeli"" 86, I'af(e 2rt6. 

III S;Nga'·(lIIchi Jl"delia'· ". V,,,·daTlli" Mud"l;ar J9U9, !lInd. 01U!. 426 it 11"111 h,,111 thAt 
whp.ro the CoLlect.o,· of tit .. Ili .,r,ot "ctin!: u udl' r r"["1 Ullde r 'Il~ M ... drll8 Apt, granted 8IInctiou 
fo,·" proooeootim', he ...... " ot II. • Court' wid,i" tho ."""uing of ler·tioll 195, CI·i"" Proced"re 
C.1d8, '" n" tlrm-ef"r8 liD "1'IJ'CIII Illy to ,he Di~triet JllIlge ~ gai ll.t th8 order o( """Olio,,. 

Bub-section (2).-The IUAl gi,/h1 note 6houlo be, ., Pllllcbpyat wben to be appointed 
by Distd ct Judge." 

Sub.section (3).-'1'1 • ., IUP'·gi"al noto sl,ould be" Dittl·iet Oourt 'll'hen to determiue 
Ulatloel·." 

160-A, If a dispu te m,ist's ,Vit,h respect to any oosts or 
C",taorulloIl68altnw expenses which are by this Act directed to be 

c .. hrmjlled and reo paid, the amoullt, a,nd if necessa"Y t he appol'
ob.·erud ~ tionment of tho SalUe, 81.1111, sa.ve where it is 

.other wise expl'essly provided in this Acr" be ascertHillcd and 
detel"lllined by t.he IIlUnicipality a.nd ~ha.n be recovel'1lble in the 
same mannel' 118 all amount daimed on account of nny tax I'e
covtlrable ulltler chapter VIU. 

Orlfin ot.eotioll -1"hi~ '11'&.8 iUlflrtod by the Ameudiug ACI , of 1914, 



39:! (dllAT. X,-P,·o.ec."ittn.-Sec. 161.) 

CHAPTER X.- -PROSECU'J'ION , SUITS AND 

POW~;U.s O~' POLICE. 

161. (1) The 2municipality :lnnd, In t,he case of offences 
'lfollioi!llliity may agaiust fmy of the provisjous of this Act men

prOlleOote. tiollf>d in sect,ion 183 (d), the chief officpr, 
3msty 'direct 5aoy prosecution for anypuhlic lIuisance whatever, 
and may order 6proceedings to be taken fOt, the rpcovery of aoy 
penalties, and 7fo1' the pUllishment of any person 80~ending 
against the provision of this Act, 901, of any 'Oy-law thereunder, 
and mHy order the expenses of such prosecutions or other pro
ceedings to be paid out of the munioipal fllnd : 

lOProvided that no prosecution fol' an 1I0ffence uncier this 
Act shall be 12institllted except within 13 ix months next after the 
commission of suell offence. 

14(2) Any pl'osecnt,ion nnder this Act 01' under any by-laws 

J nrildiotion of Mllgistl·ate. tllereullder may, save as t,herein otherwise 
provided, be instituted before any Magis

trate and every 15fine 01' penalty imposed under 01' by virtue of 
this Act or any by-law thereunder, 16H1l d a1 0 all claims to com
pensation or other expellses for the recovery of whioh no special 
pl'ovi ion i otherwise made ill this Act, may be recovered ,70n 
application to such Magistrate, lSby t.he distress and sale of 19any 
moveable property 20 within the limits of his ,jurisdiction belonging 
to t,he person from whom t.he money is claimable. 

1 Origin ofsection.- ub·seo. (t) i811. ,·e·ellllotmellt of 8ec. 82 of the old Act of 1873, 
except the words "or of any by.law thereUllder" which at'e lIew. It i8 idellticlI.l with 
Bengal Ac.:t, eo. 352. 

C{)st. of Wigation.-Iu Attot'ney Oel/eml v. Mayo" of Nol'toicll, 2 My). and Or. 406, 
425,42 ,the Lord Ch"ncellot· l·elt'ark .. ,l thllt, tl,e 'I"use ill the Act of 1835 lI.uthol"isinl( the 
pkyment of e'JleIl8e~ uot otherwise p,'ovide,l for, whiuh alll\ II be lIecess!q'ily itrC1trl ed in 
carrying into !feet the provisiotts of th" A"t ., (lanllOt met'ely meau eXptme6s to CILlTy into 
e!fecL tbat which ttltt t 10 i10lle t·o sut the Act of P"rliampnt ill "pel'ation, but tttust mefl.n 
nlMo those expen8es which wouln arise ont of the duties ioollosed on the pat ties by the Act." 
On this l,rint'iple, it hill! been htlltl tl.nt the co~t8 of Ifdgation nndertaken bOltn fide lI.ud 011 

reAsonable g.'ounda (or tbe defenC'e of the corpo"ate rights, mlly lJe paid out of the public 
fund, though soch liLigation is el'etttnnlly un8uocc8sfnl . Reg. v. Mayo,' of TlmnOllU 11 , ]9 L. 
J. N. S. 433. ::: .u iDipality may direct.-Th.i~ power rests wiLh Lhe Managittg Committee, 
~ee. 27 (2), subject to any lilllitatiotts Pl'/) cribed ept'cially or genelll.lly by rulcs under 
I6c.46 (4). 

In tLe Bill, it. WIIS pl'OpoRerl thll.t .. the mnlli<:ipalit.1, or the MlI.tt,,~iltlt Committee, 
01' the Chait'mall of allY COltttltittell, Ot' I\lIy offic'el' auth'It'i8ed eithe" epl'cially or gene'·fl.lly 
in this Ioeltalf by t1,,~ municipality, or, in It Oity MUllicipality, "ubjeot however to tlte 
pravisim'l of Ch"pte.· XII, the Ohief Officer, if aoy" might direct proStlOUIiODS. 'I'lIi, 1",8, 
however, been omitted. 

When Chief Office,' mUll di"cet.-The words "and in caee of oifence8 I. II the chief 
officer II were inlerted by the A mendi"g Act, of 1914. 

"29. 'l~lle peoolil\l' worditlg of thi8 sec·tion seem8 to ILpply, that ill the c"le of publio 
lIUilatlC6l1, the direotion show" be IIpt1cial with refe.ence to each pal'tiouhu' ollie. 
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Direction implies not only an order, bllt instrllotione fOl' l\'1lidancc, It. wonld be imno!. 
Bible by " ganer .. 1 rille to direct I'roaeoution8 ill ,,\I 0l1S,,8 of nlli8""" e wlmt.a\'el', w.d' the 
Legislllt'lIrt'l 8eema, ill its use of the sinltlliar nllmber, to h",ve reoognis!l" thllt a 8p<'cia.1 direc. 
tion mUlt be given in each ilut.h ('a"e . 

•• 30, But the sarna difficulty dOf'lllOt seem to R";Oe in I pspel't ()£ pon o.lt,ios rA(,Clvemhle 
uutler the Act iteelf for offences therei" 0 finitely "peci fied, As I have IIbnve pnintao Ollt, 
aotioll mnst llllder sections 68 and 81 be initil\Led Witl'O'H IIwaiting the speoi",1 IlllthorHy of 
the municipality 01' its Committee in each case, alld ill reApect of offen"eo al(Ainst speoific 
Jlrllvilions of the Act, there call nevel' be R.IIY doubt that the interests wlliuh Il. mllnicipl1lity 
is boulld to protect. have beell affected, No exert'iAe oC disol'etion is necessRl'Y in slIch ('a es 
to oecide whether thp facts, if proved call for mUlliciplt1 interference, any II1ll1'e thR.II in the 
ca8" of recovering .11 lll1icl"al tnx s, Itnd it would .therefore Aeelll to be cOllIpetent to .. 
munioipalil.y tu order by gellel'al rules, thAt the duty of t.tking prooeedings for the "ecovery 
of penalties should be pedol'med by officers appointed fol' thut plll'pOSe, It is cleal'ly 
unnecessary for the municipali'y to consider in each individual CIIRe whether tho evirlence 
is sufficient to secure a oOllviction, That is a matter n"cessltl'ily to be lefc to th Magis. 
rtate, stillleRs is it a part of theil' duty to pay 'H'y regard to the individllal offell(iol', lind 
it, thel'efore, seems to me that there is .\bsolotely nothing ill such CRse ()1I which they ('lUI 
be called to e)(eroise their disnl'er.inn, except the Relectiou of the officel' who is to m,\ke the 
forlllal complaint. Suoh office I' mllY, therefo"!l, it soems, be I\ppoillten, and his duties detel" 
mined by rules ulltiel' sectinll 32 (b) .md in 80 appointing him alld detel'minillg his <llltiC~, 
the mUllicipality would, I think, be exerciMing, not delegftting, theil' powel', alld woul<i h.we 
done Itll thl\t is "equired of them. I II such case, I,heil' pmver is a power of Appoillt,"ent, 111101 
assignment of duties, Allch 0.8 they wOllld exercise ill I\ppoil1ting an insppctol' 0.' I, SI 'veyol' 
to perfonn a ol1\sS of ~uties, I 

31. It would, of conrse, be oompetent to n Illullicipality to exclud e from the nut ies 
assigned to allY of its offioers the institu ~ioll of any particnlllr olass of [ll'oceeclillJ,(s anll 8uch 
discl'imiuation would itself be an exercise of the puwe,' oOllf" L'I"ed on munic1palities, 

The power of instituting proceellillgs is 1I0t a powe.' cOllfel"l'erl on IIlUnicipalities, 'i'heil' 
power is to order the institlltioll alld whell this can be done in respeot of clasAea of casos 
hya mere m.md'lhe un~ccolllplulied by ~pA(liltl illst.rnction 0" di rectiolls, the dut.y of iusti. 
tuting may, I think, 1"e imposed by rules ," (G, It , 8262 of 30 Oct, 1 69, G, D) 

Delegation ot' power to direct,-Sectioll 37 authorises th'.) delpgAtion by tl.o mUllici. 
pnlity, i ll aocol'dance with rules of any of itR," powe,'s, duties 01' executivc fUll ctiolls" to the 
president, vice,!,resident. chairman of com,uitt.ee - - - 01' to 0110 01' mero stipeuda l'Y 01' 

honorary offioel's, " , 
GencTrrl pOlver to Sec.'cta.'V t{) p.'osecute,-" Though it may be dO-';rable UH,t a muni. 

cipality should not delegat.e to its Se(lretal'Y a general power to prosecute people, a conviction 
based on Rnoh .t pl'osecntiou would not thereby he l'ondered illegal." eo S. L, R. Vol. J 
p . 88 note 5 p, 324, 

P"o8ecution in8titu.ted by uuthori.ed 1'6,'son cannot be withd"t/u'n bll municipc£lily.-Undel' 
sec, 280 of the IIfRriras Act hhe Mnnioipalil,y (, '' the Chairmllll llIR.y ~xpl'",s~ l y R.U' hor'ise a person 
to make IL complaillt for lUI offence undel' the A.l't, Uuo~r sec, 39·A the Conncil lIay deli/{ate 
certain powers of the Chnir'"an to the ' e<,re.ary 'tllO Ollce AO delegl\ten they Olt'lIl0t h" with. 
drawn \vithollt thA sall"tiOIl of Government. Po IVers of Ohllirmall ullder APC, 2 0 weI''' deleJ,(lIted 
to the Secretal'y who then illRI,ituted cert"in cr ill,;n l\l llrooeedingA I1ndel' I,his Act, Tilt' CI1l1l1l'il 
disapprovil1~ of I.hill passeu a resolutioll witl.drawiug t l. e compillini. 11IId the MRgi~trltte 
aoquitted acoused, Held, ,'eversing the at-qui' tal, as it WRS not opell til the Council to pn s the 
order, (f'a"allltmda Nadar v, Karunkam D08d (1914) 23 Ind, Cns, 507,) 

3 Kay direct or order,-P,'osecutioll "ot obligato''Y.-It is always UP"" to a mnllici. 
pa1ity to ohatsi" f"OIll dirp(;ting a pl"ORecutioll in any "nse ill whiel. i t iR thougl.t I1l1dersimble 
to give such direotions under sec, 82 (n ow 161), (G, It , 1910 of 13 'M"y 1895, Gell. Dcp,) 

Under vClriou8 other municipa .Acts only municipality ma"} Pl'oscclbic.-'l'he Bom, Oi.,y 
Aol., sec, 517 1), provides that. " the Commissioner llIay-(CL) take, or w,i~hdraw "from, 
proceedings Rgninst any parson wl,o is charged with-(i) any offenot) :'l(aillSL tl~I.~ Act., (H) .~ny 
offence which affects, &0" the corpol'al.ion 01' due lI.dmillistmtion of I.lns Aot; (m) COlllm.ttmg 
any nuisance wliatsoeve.'; (b) oompound nny offence IIgninst this Act, &0," 

• It was ruled in 1l1tp. v, D/', Nadi,'sha, 130m , H C, Or. It, .No. 45 of 1898.-" 'J'~e only 
person empowered ullder t,;s Acl., 1.0 tuke pl'flceedings Hgainst aay p"rsoll cllllrgeil WIth au 
offenoe against this Aot (6, Ci17), is tho MUllicipll1 Commissiolle.'" or ol.hol' offioer to wh~rn ~e 
may dele~ate this function hy writing in that behalf under S6C, 6, When a oompll\lDt IS 
not 80 instituted there can be no convit,tiol', as it is not prope,'ly instituterl." 

The Panjab Aot, seo. 186, ill exactly the same, and I.\d,;s R!l expllln'Ltio~' as t.o,who llIay 
be al.thorised by the Committee to pI'oseeute, and that tile authOrity must be 111 WI"tlllg. 
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The Jlrlldrns Act, a" ,2 ,p"oviues thRt •• UII 1'1'1'8011 Rhall be tl'ie(1. for any offence 
BgaiuR[, the Act, &0" oxcept "POll cOII,plt.i1,t made by the Police 0" by the MnnieipRI Oouncil 
01' IIy the Chai tlnRn , or loy II. perAon exp"08sly IInthorised by th" Council or Cltail'mM" ~ut 
lIothillJ( hel«ill COlltllillt'U "1,,,11 Itffe .. t the prnvi"ion~ Clf sec, 191 of the Cooe of CrlmlnRl 
]'I'oo*,oul'e, 1882, in re~"rcl to the powel' lIf eertRill ~Rgi.trates to ta.ke cogllisallce of offenoes 
,;pon illfor"'II."ioll l,.,ceived, Ill' upon their OWII knowlfld~e or suspicion," 

Ben~Al Aot" aee, 353, says" no proseoot:on shl\lI Lo institutod wi*ont tue o~de\' or 
consent of the Conllllis~iollers," 

The N, W, P,'ovitlces IIl1d Ollelh Aot, Reo, 69, provides "a Court shall uot tnke 
oognisance of 'III 01£enoe punishable under this Act, .... exoept 011 i,he oomplaint of the 
munioipal boal'd 01' of somc persoll lIotlJoriscd by tbe bOlll'd," 

'l'he Bel'ar Jllnllll'ipal Act of ]8 6 seo, 151 is Rlso to the Sl\me effeot, tha~, it was held in 
Ncwayell v, EIIl1,el'or, (6 ,L, H, 114; 191.0, 8 1110, CaR, 274) tbf\t this did not npply to lUI 

off6111'e ",ade punishable by the Act IInrler the IndiHIl Pellul Corle, 

Ohai","al~'8 gallol'Ctl ILt~thol'jt'!J gi'Velt 'Verbally when not llalid,-'l' Jt proviso to seo, 45 
of the .Bengal Ad, (whioh sets out tbf~t 1I0tiling done hy tho Vice-Chni,'mall whioh lIIight 
IUloVe been done nndsl' the authority of a wl'itLell ol'rlel' from the Chlt.irman, shn.1l bo invalid 
fo,' wanL Qt' der ... ct of slloh writiell ordsr, if it be d01l1l with the express 01' implied consellt 
of the Ohairullul previously 01' subseqnently ohtailHlcI), Cl\nl1Ot. be oOllsidered as altoget'ner 
nvel'l'iding the borly of the seotion, and ,'elates only 1,0 specific acts ill which all expl'ess 
0" implied COllsellt lIIay ha.ve b en givell 0" held to hf1Ve been given, 1t O/1,llllOt be held 
to IIPl'ly to It I{"tlernl nnLhority, verba.lly !!ivpn by I~ Ohairl11f111 to a Vicc,Chnirl'llan, w institute 
P"08ocutinns IIl1dp!, the Act, as such power can ollly, ulldel' the body or the seotion, be 
delegated by n. written order, 

"Tn It prosecution iusl,itllted by 1\ Vice,Chllirl1'lan for obstl'ncting' "tirnill where it 
appeared Lhat the CI",irll'f\1l IlItd 801lle months I'l'evio[loly vedllllly given the Vice·Cbail'nt.,n 
l{enel'8.l aUlbol'ity to illstitute all suob p,'ospcutions I1I1<lC" sectinn 35::: of the Aot, and it 
lI.!'Ipesred that 0. oonvictioll had I.Hlen obtailJed berole '" bl)ll('h of l\{llgistr"tes, I\nd tQat 011 

Iwpeal to the MRg-jstmte the oOllvictioll hRd been upheld , tbe Magistrate himself being 
the Chainl1<llI )llld heuring the Apppal with the 6xpress COlIscnt of tit .. a 'cused, I\od whe,'e 
it was eOllLetlded ill revisioll before the High Court H,,,t although there was no written 
order by the Oh"it'man nelegRtitig 11is powprs, it mnst be takell npoll tlte faots proved and 
the oirCllnls~.allces of tbe case tllat the p,'osecutihn It;,.d bcen illstitnted with the expr ese or 
illlplied cOllseut of the (JllIlil'lllall obtR,ined both previously lind snbsequelltly withill tl 'e LerlllS 
of tho pro,-iso to section 45, Freld, thl1.t the proviRO did IIOt "pply to the case, HI at ti,e 
pr.,seoutioll had not heen propel'ly instituted alld tlJl1.t the convict,ion and sentenoe mnst 
be set aside, (l(h,erod" PmHc(d Paul v, Ohairman, Howl'Uh MUl/l.icipaLity, 1. L, R, :W, 
Cal. ~ ,J 

Ohoil'lIll(lt cannot dil'ect PI'osecution unLess attthorisecl by Boal'd,-In the cas of Queen. 
EmpI'es" v, 'Y1I81>f Khcm (1. L, It, ,All, 477), whioh was decided unoer thi~ scotion of the 
Y,- W, Pl'QvilH:es Act" 1\ District l\{Hgistr'tte wlto was I\l so Chail'mall of s Municipal Boarn, 
hRving informatioll that" certltin perROIl I".d evade'l payment of oct,roi duty, dheoted his 
pro eeution for breach of mnnici!,nl ,'ules, 'fhe MaJ(istmt.e ill thus CIIII n~ proceedings to be 
takE' II , ncted wholly of his own motion alld Huthority, aile! a.eclls"a WllS tried nnd cOllvicte , 
Held t hll.t Rny rule 1I",de nnd l' the A.et was subject to th" P"l)vIsions of that Act IIn(1 amonj:!' 
tbem to SIle, 69 which made it a conditiol! preoedenr, io the illstitutioll of I~ prosecution aR'aillst 
the I\CCU ed, rhnt thel'e should Ite n, 1'0l11plaint of C~,e JI1IlI,;cipal Board 01' of SOllie person 
authorise<l hy the Board in that behn1£, 

" Held !ll~o that the positioll of the Distriot lI111).(istrlt.te in C(\lInel'tion wiLh 8 c, 69 was 
neither bettI'" nOl' \VOl' c than that of ,u'y oLher llIe,"ber of th Boal'd, and unles8 It .. had heen 
dl,l>, Il.ntl"" iserl by the Jloflrd us " Boa.rd, "e hRd nO 1111)1'1) locu8 stcm(li ',0 CHuse It prosecution 
to be illstitlltcd Pt'1'801lH,lly Umll ally othel' inrlividll:ol IIlemlter; the wOl'ds of sec, 60 being 
Dllllld"tOl'Y, alld the I'etitiollel' 11uvillA' f,'om ontset urged tbid ohjccti'n1 to tile lel{ality of th .. 
p1'oo dingR, he was entitled to the .lJcllefit of it IIOW, alld Lho oonviotion WAS illegal aud must 
be set I\sille," 

Ultder tlti~ Art allY :person 1Ilav P!'o~p.cule,-'l'he omissioll fl 'om this Al't of ,,"oh ex
pre 8 limit" ti"" '''! in thl'se oth"r AI'IS, wonlll imply tl,at the LogiAlatlll'e did not intelld to 
re tt'ict tIlt' ril!ht of prosec,uUoti to Ihll 111I1nicipH\t,V, The Aecl,ion aA "OW framed men,1y 
ellf\hlf'f\ a lTIunic:il'lt1ity 10 di"ec1t 1\ p"osec'utill" fOI ' OfTPllc'fl8 8gnill~t the Act" nud doeR lIot 
cleprivp '"ly IIlIe el~e "f I\lIy I illht to P"ClMf'('nre 'J'II'" Rilld ,n(lal' Conrt, in rimilllll .Appli
cntio .. . -0, 7 nf I 8, H,,{rf, thHt bp('fl.llSO till' IIIHt 1""'0., (If seo, 31 (nnw HAO, 1l4) provided 
UIIH .. ''''~' pe" on m"y I!ive illfnl'mlll iOIl alld illAli, nte a prosc..rJtinn ulldel' tltis sec,tion, " 
it coulc! not hI' "8Runll'd Lltnt. al'Y pel'0811 ('Olllcl instiluLo a crilllinal I'rolecnt.ioll uuder the 
Qld AclM of 1573 li.ud 1 4, 'rho special Iluthority t1t61'eiu conferred ou the puulio ellel'&lIy 
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could ouly be exeroispd in 0>1Se8 fA,lIill!!, nnder thltt sedion. The omiRsion t.o giv Rueh 
authority in 0"8e8 not falling' U1lder thnt seotion, allOwed that only persollS duly authorised 
undE'r seo. 82, oould illstitllte proseoutions ill other ollses. 

But in this Aot the ",'oros quoted al'o omitted from sec. 94, thus showillO' that be 
i ntentiolJ was uot to plaoe allY ,restl'i"tions undpr this Act. '" 

Any pel'80n may p,·os8c'!tle. - " 24. '1'llel'e is nothin!!, eithel' in tile 'lnl1uich'al Aots or in 
allY ot.her law l'eql1iring the sancti01I of the mnldoipality to tloe iustit.ntioll of a oomphdllt as to 
'/tny offe nce agi,.illst the Acts. Illdee,l, seotioll 82 alld seoniml 68 of BOlllbny VI of 1873 
evidelltly oontenlpbte the layillg' of ('om!,laints on Moa"ions when it \Vonld be iml>09~ihl e t~ 
await the authority of the rnnnioipnlity. 

'1'hel'l3 i~ lIothing I\~ fa r ns I c"n see to preyent anyone f"olll pl'flferring a complaint 
thot 1\ mnnicipal offence has heAn C.'Olnmitt('(l. 

'1'llel'e is no seotion corresponding to sefltion 253 of 38 nnd 39 Vict, C. 55, wloklo 
prohibit the recovery of a penalty, eXCB!,t 011 proceedl llgR taken hy " p>ll'l.y aggrievod 01' by tho 
Local authority. . . 

'125. Duo such a oomplaint wonl<1IH,t be tlo~ COIllpllliut of t,he l11\llliciplllity 11 0 1' ,vold,l tloe 
munloipality h e respousible for t.h expenses al'ising' the1'e£l'onl, unless (,he municiPhlity han 
ordered the oOIl.lplaint to be made 01' lllld fI.llt,hodsed or ratified the expansoR im·UI'I·ed. . 

'/26. Seotioll82 of Bonlhay VI of 1873 gives the mUllicipality power to dire.::t ony pro~e. 
cution for any public nnisnulle . 

1 'fhis does not preolllna an . indivinnal member of the puhlic fl'om oxeroising tLe 
o.'dinary ri~llt. to ('ompllli'n of ;\ pubJic nuisance. . . I 

"27. ' It wOllld not, however, be oompetent to ' lilly officer 01' servant of a nlUllioipality t·o 
institute 011 hehalf of the municipali ty a pro~ecntion for a 11l1i.allce unless such proseolltiQu 
had be'eu <lit'ected bY, the munioipality. (G. R 8262 of 30 Oct. 1889 Gen. Dep.) 

Any, pe~'Bo" may p,·osecute.-Held tI,at nei LlIel' seo. 161 nor any otller seot,ion o( the 
Act either dil'ectly 01' illdil'eotly htkf'S away the ordinary power of the members of the puhlic, 
having knowledl!e of the commission of ,UI offenoe, to set the law in motion by 1\ cOlllploint. 
Exceptions to the rnle must be oreated by statute e. g., sec: 195 to 199 Criminal Procedure 
Code. 

p,·i1.1ate person qnay cOnlJ,Znin.-Se\l. 82 (now 161) does notpl'event n. pdvate person from 
mnking a oomplaint to the Magi h·n.Le in such a oase, for instance, liS where nn offensive liqnid 
was allowed to flow from the prenlises (,f acoused into the street.. (Ql£een Emp. v. B(,i Reva. 
Bom, H. Oourt Orim. Aprlio;\tion for Review, Nos. 354 and 556 of '.1892. Un. C. O. 630.) 

I Approves of Emp. v. lIfulchand noted below. 
Magist'·II.te 01' PoLice 1nay PI·oRCCu.te,-U, In this case, the pe(.itioner's cattle load beell 

tnken to tloe pound by the police, as they were fOll nd straying nlong tile publio roads withont 
a keepe,·. The petitioner was s!lbseqnently prosecnt,ed by t,h e Polioe befOl'e a Fir~t. Class 
Mal!ist"ate, who convioted aud selltellcsd hi ... t o a fine of Rs. 25, under seotion 64 of the Act 
(now seo. 137). The Pi;ltitionBr argued that as the proseolltiou Ilad not heart sanctioned 
by the munioipality .mder the section, the Magistrate was wrong ill tai<ing cogni7,lInoe of 
the oase. 

II Held tloat tlois section does 1I0t deprive a Magistrate of the power oonferred loy 
sec. 191, Criminal ProcedLlre Oode, of t,nking cognizanoe of an offenoe upon oomplaint, or upon 
a Police report, or up n infonnatioll, &0., or a Folioe Officer of the !'owel' o<)nforrec1 by SIlO. !ill 
of Bombay Aot 'VII of 18{17. The Judge~ ~dd "We look upon sec. 82 as merely enn,bling' 
n. munil'ipality to pl'oseont,e for offences !l.gl1.inst the Aot, and p.ob IiR depriving Polioe offioel's 
01' Courts of ally t1.llthority or jll"isoicbion oOllfened on them \.Iy any other law." (BOil, 1I. O. 
Crim. RulinR' No. 44 of 1887, fmp. v. Ahlolchdnd Odhavdas; POhl~",(,l v. LO/GII.mal, Sind S. O. R. 
O. Rev. 36 of 1 95.) See 1\1adl'IIs Aot, sec. 280, lloted above. 

A 1\1ngistrflt", duly enlllOWOI' c nnnel' the Oodo: ca.n take oognizanoe of SllC.h offonces 0" 
n. oomplaint of Cnc!:s, ii' espectivfl of all,v cOlllpl.titlt by the municipAlity. (Vide Born. H. C. 
01'im. Rill. 44 of ) 887 l) Clted p. 311). ~.'Ioe rl1lillg in Siolll SadAr Oomt Orimin>ll Applicatioll 7 . 
of 1883 WaR Oil ,t ccinstl'notion of ~eo. 31 of t,lo " oln Apt: whi"h oont"illed n Sl'8I'i.\1 P"I'II .. which 
has now heen omitt.ed from seo. 94. Th e rlliing ill Bom . H. O. Cr. HilI. 45 of 1898 noted 
8Up1'£! WRS on I,he spe"inl Pl'l)ViRions of seo. 515 of the Oity Ac,b. (Impe)'(ltor v. Ha$om"l 
Shamdns, Si"d Law Itevorbel' 'Vol . r, Crim. Ca8. 8.) 

• S,,;tCliolt 1It,,,t, be'in wl·iti"g.- 'l'llfl olily evinonl'(\ of slIlId.ion. of pl'''~P''"tioll of a pulol.io 
~n( ,h"rity is It wdt,inA' nlld er d,!) ~ii!'TllItnre "",1 "PilI of t.lont itnthol·l~y,. Held :01$0 tlo .. t "PIIRln 
FO I 'm~ of prORtlGlllioll" wen" IIOt p"ollel' SIIn,'! i,,"~ "11M t Ioe ClI,"vlrtloll Wj'S sqllllsh pn. Th,· 

wl'iti ll l! 1'I111St show the sanotinn of 101." Sltllotiollillg allt,hol'ity 1111<1 1I0t Inerel.'· tlout Iohe CIIIl). 

p lainant has got th!> sanotion. ( l~sul Bo7;sh v. MunioipalBoal'l'! Of Ohupr(l (19 ) 16 0. 'Vi. N. 
934 ; 15 Ind. Oas. 796.) 
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Gov"'lIt1leni 8anction t~hen MceBsarll, "id. note 3 lee. 45 page 115. 

Municiplll 8a7lction flot "ece18ot·I/.-'l'hia seotion does not J'equire that the .notion 
of the municipKlity hould he obtained befo"8 A, (lonncillor cau be prosecute(} nnder 880. 45 
(now see. 44) of the Act of 1884. It merely empowen the municipality to condnot prose. 
('ntioM nnd rlflfrny exp"nAell. And (loes nOL bAr proseclltions nnder the Aot by Goyernment 
0 .. ot,her perROn.. (0. R. 752 of 9 MAt'ch 1 88, Gen. Dop.) 

When tlJ>l~al lie. Rltaillst the ordet', dil(lbedl8llce of which i. au olfence, the C. P. Act, 
~P('. 123, pl'ovides that when the 1I1"lliRtl"ate learn" thflt An Rppenl hu hl!8n institnted, the 
pro.e('ution "hould be snspemled, pt'ndil1j;( the appc(ll. 

4 .. Direct-ol'dltr."-;'J'II(\ ACL dOf'8 II0t 80,y how thiA if! to be done, but RS the 
MagiRtrate mn~t, he Sl\tiBfiPl1 thlLt the Pl'O~t'clltjon in <lnly instituted, it would lJ8em that the 
direction nr ",'dt'r mllAt hf' in w, iting Rn<l prodllced with the <:omplaint whell presented. This 
is in noollrdanc with the l'anjtlb Aot. ee 16 C. W. N. 934, note 3, 81'P1"U. 

Leg,.l advire.-Mllnicip"lities, who are ill no way Goverllmellt officers, nnn whom the 
L(>Jl:islature l .... R pll\ced ill n"\Lt .. r~-withill I,hoil' jul'isdllol,ion, in .. n independent position, 
sloonld 118 n II"tJl'l'ral rule he left, like si III ila.1" uodills o,t hOlne, to defe .. d the legltlity of their 
own prOCl'eclings, "lid not be allowcd to call Oil Govelllment to inquire illto the merits of 
every individual case in whiolt the pl'Opriety of (,heit· deoisions mILy Ioe ",·t1!.igned. 

In compliontell cases, whet'e tho legality of the proceediullB which form the gronnds of 
action may be opell to gl'l1ve douut_, Or refel"8l1ce may be mad" to Goverument to obtain 
th" opinion of the Legal Remembrancer, but this cannot be necessary ill tJ'ivial CaBeS.
G. R. _-0. 2612, November 5th, 1 59. 

It is no pan of tho dllty of the Law Offioers of Government, whether the Solicitor to 
Government or the J:tememhnlnOfl" of Legal Affairs, to give legal advioe to munioipalities. 
It is the duty of suoh bodies to obtaill IAgal advice at their O"l'l"n oost. (G. R. 3763 of 
21 Sap. 1882; 4643 of 5 Deo. 1 5; 8ll of 1 lII,!roh 1886; 836 of 25 Feb, HlB9, Gen. Dep.) 

.dppefllR to Privy OoulIcit.-l'ho Government of IodhL in their letter No. 1274, dated 
9 Septembcr 1 9, poillted out among other ihings, that wheu an appenl to whioh a 
municipality is a pa .. ty is preferred t.o the Privy Counoil, the duty of malting ",.range. 
menl8 for Ihe conduct of the CRse must be undertaken by the munioipalityeollcerlleil. 
This decision should be communicated to o,Il municipalities. (G. R. 4372 of 21 Oot. 1839, 
Gen. Dep,) 

5 .. Proseoution for an,. publio lluiaanoe."-See, note 2 8upra. ,Ali pnolio 
noi.noes may be pt·osecnt .. d eiLlIe,' civilly 0" OI'iminally, the vord "pl'oseoutioll" here is 
probahly Deed ill its wide" sellse, though ill sub-sec, (2) it i8 used in the res~l'ioted seuse of a 
criminAl !)roceedin~ . lIence these pr08eoutiolls for publio Jlllisances lIIay be uude,' the Penal 
Code or the Civil law. As a publio Iluisance is not" an offence under this Act," the 6 months 
limitation do08 not a pply to suoh a proseoutiou whether criminally or by Civil 8'lit. See 
note 10. 

Public 1IItisance.-Sea 1I0te 9, page 179.-Indian Penal Code, seo, 268, says" a pet'son is 
guilty of a Jlllblic nnisRuoe wlr" cloeR allY !\Ot, or is gllilty of an iIIel!al omission, whioh causes 
any COUlmon iujnl'Y, dalll!el', or Rlllloyance to ti,e pn1J1iC', or to the peo}} e in gellero.l who dwell 
or occupy property ill tire vioillity, or which must 11 cessn.rily can.e illju,'y, obst,'uctioll, 
dl\nger, or annoy"nce to POI'SOIlS who may have occ"sion t,o use any public right. A commen 
nui.lIC'e i 110t excllsed 011 the grOllllcl that it cau 'e some cOllvelliellce 01' ailvantage." 

The Bom. City Aot prtlvi.leA sec, G15 (I), .. A~y pel'BOn who rosides in the City, may 
compl"in ttl a Prl'siden,'y M"gisl,rat", of the existellce of /Lily nui~lIl1ce or thllt. ill tbe ~x9roi8e 
or I1l1y power ('l)lIf"r,'orl loy SA(" •. 221., 24/, <!46 01' 367, (oo"1'9spollding til 6(;CS. 108, G2 and 
127 ra p~ctivf!ly) ",ore tlra ll /h~ leRs t !,rl\tltic ... ble lIuisance hll8 beell crOllted. 

'(2) Up'''' ... 'ceipt of Rny Hll ch oompl .. iut, the MILI!istrate, after lIIaking such inquiry I\S 
he think" nece8sary, IlIay, if Ire sees lit, direct tire COIllIII; 8ioner~ 

«(I) to put ill force l\11y of ti,e provi iOlls of this lo ,! t 01' l Lake 8uoh measures 11.8 to 
IIuch 1I{lIlIist .... t .. shllll eem pl'acticu.ble a.nd rOIl onll.bl " for })l'eVOlllillg, IlbatilllC, diminish. 
illg 01' remeclylllK 8uch nil iH1l1ice. 

(b) to pny to the complninant 811Ch reasollahle costs nC, nnd relatill/C 1.0, ti,e said com· 
"Iaillf, anI! order 88 the 81lid MIIl!'istr .. t.e shldl de/onnilll', illclusive of oompell8Rt.ioll fol' 
the COII,!'llIinall!.' 108s of time in prosPcllt,illg slich oomplaint." !tight to recllver dlllllnges 
f ill' illjlny lIy snch actll is .. xpr"~HI~ I·esel'veel. 

(} "Proc.e.diJll'. for recover,. of penalti ••• "-AII these penAlties &"41 ollly 
thOle undel' thta Act, Ilud by lub'lee. 2 (2), read wiLli sec. l(J~, they can only be reooyered 
011 Applica.tion to a Magistrato, it followa that luch 1\ proceediug is " oriminal pa'OHOUtion. 
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It i8 not apparent why therefore the WOl'rl 'pl'oceeding 'hRB been used here, when it might 
have b<>ell simpler to hAve said" the mnnioipalily mny dit'eot "ny prosooution for al.y public 
lIuisance wh"tever, " lid fOl' the recovery of allY VBnll ltie ," 

Such a pl'Ol'ooding being a .. p,'oseoutioll for an offellce nnder t bis Act," the lim itation 
of U mnllths wOllld apply See note 10, 

7 II For the punishment of any perllons. " -As this punishment clLn only be 
by A pl'oaecutioll fu .. levyillg the pellalr,y pl'oRcrbe,1 in ea.ch cBse, it does 1I0t IIppllA" why it 
Will 1I0t sufficient to add aftel' the word ,. penalties," the worda "imposed undel' or by 
vi,'hll' of thia Act or of IIny by,lf\wS ther"under," 

a .. O«endiDg against the provisions of this Act. " -FaIBe "e/1<1'''8-1[1I.1Iici_ 
p,,/,itu no powe,' 10 Pl'OCef'{!,wI16l' Pell"l Oodc,-" TIle Ben!l;1I1 l\Iunioip,,1 Act, 18 4, giveB DOWel' 
t(l le,'y a tax Oil bOl'ses, &0, sec, 133 requil'e the owne,' of the taxable tbillg to setHI in II. 

6tatement ill writi"l! of 'he hOl'8 , &c" Ii"ble to tho tax fo,' which he is boulltl to tnke out 
11 licellsf', on l'ecpipl, of wbich Itnd the 1I101l0Y, th'3 '11I1I1i cip.r1ity are boulld to gIve the 
lict"lse; allcl sec, 137 illiposes fl pellllny fOl' ke pillg" hOl'se 01' laxHble thinj:( withont 1\ li('ellse, 

II C sont ill a stAtem lit ror 2 cflrriltl!eS ano 6 ponies, The mUllicipal OVArlleer 'lIl veri. 
ficntiOlI r epo rLe,l he 1,,"; pOllies Itlld one horse, '1'I,e Chair111nn direut (! his P''() eoution for 
(a) givinl{ r .. lse infor111atioll sec, 1 2, Pelll\l Corle, or (b) nmkin tt a fnlse stateille nt 011 a decla. 
ration, sec, 199, or (c) atto111pting to cheat, sec, 415, Penal Code, 

"Bpld that the pOWP."R of the mUlIiuipfllity WAre l'e~trioted lIy sec, 352 of t he A"t to I,he 
prosecul,ioll of offellces (Jt'ellted h th"t. Act, nnd therefore hali 110 powt!r to inAtirnte proceed. 
illgs undel' the Pelllll CudA, 'l'loe facts coul,l II0t ill law ,'onstitute the offt",cee cb"rged, The 
mUllil'ip,,1 Act is illten,\pd to be completo ill HSlllf I1S n'ga,'ds offellces committed agaill .. t the 
lIIullil'ipn,lity , alld there iH 11 0 illdio"tioll of allY illtelltioll t.o rOlld r " delinqnellt, Rleo liahle to 
p"nishmellt Ullde" the Penal Code, 'l'Iler is 110 pCJl alty in the A,ot 3.ttnohed to the omisMioll 
to 111111<e 1\ retn rll nnder section 133, allo no words iu the Act constituting the lIIaking 8. f"lae 
r"turll n pellal offeJlce; and liS t here are 110 such words in the Act as Itro necessary to mn.ke 
the provisi,,"s of t he Pell,,1 Coile "ppl iCltble, the Coru't has 110 pmve,' to ill1 port them, The 
municiplili ty in such n. cllse hltve the remedy pl'Ovi<lod by tl,e Art jt~elf, al1il are not entitled 
t.o gu beyo"d it," (Chandi Pel'8hltd v. Abdm' Rahm{tn, I, L, H., 22 Cltl. 131.) See uote 
15 sec, 4 , 

9 .. Or of any by-law thereullder." -These word. llll<e ueen insPl'ted to MlIl'ply 
fln omission, fOl' it i8 obviOIlS that there is It distillctioll between penlilties 01' off.mces l111der 
the Aot, anet those nndol' the by-Iltws, 'l'his is [Llso reooA'nised in slIlI·sec, (2) which referB 
t.o "p~oseoution nndel' this ,A"t 01' ulld"r any hy,laws" allel " fille or penalty imposed under 
thia Aot or !luy by.law 'hel'enlleior," thus obviollsly implyin!!, thllt the former il(lE's not 
inolude t il e latter, 'I'he Sl1l11e dist.illction WIIS observerl ill 0 Ollel 6 Will 4, ch, 76, sec, 91, 
which stnted that Itll the pl'ovisiolls ~hereillafter contnillecl .. lative to offences a!1f1in8t the 
Act Allall be tuken to IIpply to all offences committe<'l in breach oj Mill by. law or J'egulation 
made uy virtue of the Act, 

By,Za1vH must be duly fl'amed and sanctioned.- " Accnsed wo c(llIvicted nndel' S60, 84 
f OI' nOIl'p"y mellt of house tslx, HeZd thllt liS I1dmittedly the mnnicipftlity I,ali not fmmed 
a.IlY rnl .. (lr hy.l .. w fol' the sltllctioll of GoVel'l,mellt!L8 1 equired hy this Act, the ounviotion 
wss illogaL" (Q"em Emp. v, Lakshmll1l, Rom, H , C, Crim. Ruling 21 of 1894,) 

10 In what cases limitation applies ,-Th is pl'ovisn npplies to "(1) 'l prosooution, 
(2) fol' a n offelloe, (3)_lwde,' th is Aot," It woald not. therefore apply to 8 prosecution fo, ' any 
publio lInisallC'e, (lI"ttl 01; 110" t.O olle JudeI' the lIy ,l"ws, (note 11); 1101' to prooeeilillgs fo,' 
r"olJve l'Y of t"A;es ill cnses wl'ere seo, applies, (liote 14); 1I0r for recovery of ",'Iaims for 
coml'eu ... till1l ,tll!l otho,' expenses" (note 16); 1101' to BUY civil prooeediugs nllClel' seo, 164, nor 
ngaillst It" officer of a mllJlioipnli ty not in his cllpacity 118 such ofl1('er but as an illclividultl. 

1[1<11iripalil!l CfIllt10t CriJlehrt. Umitfltioll pel'i ,-Wllel'o n. notioe undel' seo, 408 of tI,e 
C,dootta. Aot lY.tR sp",'eo on tIle 0" 'el' of a. busteE" Oil tho 3rrl M.u'ch 1906, directing certllill 
illll'rnv"ment~ wi lill tlll'e" months from its c1a.te, but the owne,' failed to comply witl. it and 
Hened" notie" undol' ~ec, 419 of the Act on t l'e 211d Jllly, wllerellpon the Co"poratioll gave hill' 
furtll!," time till tit 211£1 Jllnl1l\1'y 1907, alit! illstituterl .. complaillt 011 tl,o 23rd Janollry ror non· 
cOillpliM'ce with the te,' lIls (If the IIotice of the 3rd 1I1111'ch ] 906, 

H.ld thnt Ihe tl'l'ell 1I'Iolllhs hltvinll ex.pired (I II the 2110 JOlle 1906, the offeuoe W,lR COI1\· 
mitterl 011 th e "ext dll", nnc1 tho prostwutioll, whioh Rhould hf\ve heell i,,~litnled witl,ill 3 
months of the dille or th ~ otfAllce, t,i~" 3 Sept, WitS, the""fol'E", ba",'"d under seo, 631; and 
thRt the lI otice 11,,£1,,1' BIlC , 4LII (whic}I, to be efff'('tu"I, must b" Fet'veil II fo"e tho offence i9 
cOlllmitteci,) Itlld Ihe ext .. " i,," of time hy the COI'POI'/ltioll, borb beillg altN' the dnte of tl,o 
"ffencl', wer" illeffeotll,lI in extelidilll<' the pel'iod of lim~ioll, (Kulnud K1If1ll<l'i Dassi v, 
0Ol'flWlltiOtl 0/ Oalcutta, I, L. R. (1907) 34 Oal. 009,) ( 
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Oontinuing nff/mreM,-See note 3 ", 270 nod IIotes to 8, 109 And no. The Dellll'al Aot 
11.853 provides thILl, if the ot!IIIII'e i continnol1s in itA IIlI.tl1l'e, lilllitlltion count. froll! the illite on 
which the commi _ion 01' exist,ellce of the otrellcll is first bronght. to the notice of the ChAirman, 

Failure to tnhl nut lioell~e a oontiwuing o.tfellce,-Flec 631 (ll) of the Calcutt" Act provide, 
thAt c, fAilure to take IIul, It licelloe undel' this Act shall he ileellled for the purposps of limit!)'. 
tion to he a. colltilluing oifenoll until the expirn ,il)n of the pcdod for which the lioense is reo 
qaireil to be taken oat," 

11 .. Offence under this Act." -'1'he hllpo.ition of a penalt> QOIlstitntes II.n n.ct 'III 
offence. A pellalty mlLy he jlllposed for hren.ch of It by.lllw (s"e sec. (1), pHge 133, so 
sllch br"81,h would he 1111 ofrpnce, bl1t it would be nlldel' a by-law lind II or, "o ll del' this Act." 
PI'OII6Cutions for hl'efl.,· hos of hy- Iltwa or recovery of pelln,lti". Ihel'Ol1l1nol' nre IIOt tI'e l'efore 
I\IIbject to this limHAt.ion (BOO 1I0t.e 9). 'rhe ,," ,issioll of thA word ... 01' any by·ln,w thel'eundel'" 
is !,rohahly accidentstl '1'110 (,0I'l'e8pollilill~ R6(' tinll of the Bong,,1 Aot. 8('0. 35 • prol'irlos "no 
pro eoulion £01' an (,ffellce nnd!!r t.h is Ac·t Ill' any by.IMvs n'ltdo in p'frsullnce tllel'eof shall be 
institnteit without the (wder nl ' oonsent of t.he Commission!!I' • n.lld 110 s uch pros8(;uLion Alulll 
he in~tituted, ex/,ellt. within three mOllt,hs next n,fter th e oOll llniSRion of ~ud, offeno;), I1100e, s the 
oifence is continnons in it$ "'tturo, in whioh case n, proseoution mAo .. he illllt.il,uted within 
three munth of the (} .. te on whioh thA commission or e~istence of the offence wlIsl1rst brought 
to the noli('e of the Chairmall of the Commissioners. Provided thn,t the fnilure to hakt, Ollt 
any license unde\' LI,is Act shall he deemed to be 1\ continuing offence until the expiration of 
fho period for which snch license is required to he tAken out,." 

I1Il,,,.ismunent in defa .. U of payment of l1enalty.-lly sec. 40 of the Indi'"1 Penal Code, 
the word "offence" as u eil in Chapter IV alln socs, 64, 65, 66, 67, 71, 109, 110, 112, &c" &c., 
of that Cod denotes a thing Illane puniAhable undel' thiH 'Act, CIHtptel' IV .. e lar-es to 
"gent'ml "xC6l'tioU8." Sec, 64 provides that "ill every case of ,\11 offence puoish,lblo' · • • 
with line ollly, in which the offelldel' is selltelloed to 1\ fine, it s h,dl be competent to the Coort 
which senten"es such offander to itirect by the se lltence tllllt, ill Ileflllllt of p .... ymen t. of the 
fille', t he offender shn.lI suffer imprisonmellt for a oertAin term," Sec, 67 provnies t1ll1.t the 
im!,ri8onm lit sl ... l1 he ~imple, Rlld fixe$ f.i,,, sCRle of imprisol1lllllnt. aOl.ordiUI! t o tl1e fine 
i,"!,oseti, ,;i~., IIOt I'xceeding 2 months whell fine does not exoeen Hs, 50; not exceeditlg 4 
month, Whllll fine does lIot exceed Rs, ]00, n,nd fol' apy terll' 1I0t exoeeding 6 mOll ths ill ... ny 
otl.el' CH~e, Secs, 109-117 are AS to flbetm e llt of offences, and the remaining sectiolls.relll.te 
t{) various offences, which see. See alRo lIote 16, liS t,o appli<mtioll of secs. 68, 69 and 70 
I , I'. <J. 

AWflrd of imprisonmen t in deCault of paymeut of filles 18 quite legn,1. (Born, H , C. Or. 
B.ulillg,21 JUlie 1879, Reg, v. G1tlllbdwl1d.) , 

There is no dist,illction hetweell the word " penAlty" H8llsed ill Bombay Act of 1873' 
and the word" fine" "S used ill secticn 64 of the Indian 1'.>lInl Code. Impl'isollmellt can, 
thereforI', be awarded in d~fRIlIt. of allY penAlty illftioted Illldel' seotion' 84 of that ,ct. 
(In re Lakmia, 1. L, R, 18, Born, 400.) 

As to imprisollment ill default of pnyment of a daily fin e see 15 C. W. N. 906, note 

Madras Act, section 2 6, provides tha.t io' case 'W ," fLlle, CO Ii1pelll!atioll, pell"lty, 01' OOAts, 
jmposed by a Ma.llistrate und r the AI t. or it.s by.IMvs iR lI',t p.tid {ortl'1l'ith, the ,lII~gi8trate 
mn,y order the pal'ty to be apprehended Ronel det,Hillod ill cllsrody IIlItil Lhe returJl olin be 
()OIlVelliRlltly made 1.0 ,~ wn.ITn,nt or rli8~re88, I1nl1'8s se"lIl'ity he givell fo,' "Fpeftrallce; n,lItl 
if no 8uffioiellt distres ('all be IlIId, 01' thore be IIOt suffioient prC/porty whereupoll tloo fine, &c., 
cube levied, the offellder may be im!lI'isoned. 

OfftmCe8 und r Act are summons a1ld bailable caBes-By section 4 (0), CI'iminf'1 Procedure 
CllclE', "(lffpnce" means, nuy I,d Ill' omission mll.de punishahle hyally law for the time beillg 
ill forl·e. By clans (r) rend with the 2nd chednle, nffellcos undel' this Act., beinJ( t. ot!ellOf!" 
"l1;ainst thel' lll.ws punishable with fioe ollly," ~ .. e bailll.ble, and summons should ordillarily 
iaau ill the first inst'lllce.' , 

12 .. In.titute.'''-TI,is ",ust b in nccordallco with Ch'lpter XVI of the Cl'imillal 
ProcOllu .. e Codo, 1I000tions 200--203. 'l'he con'plo\illt, if lOUt. PI'Pl!o ,lteil ill Wl'itilll!, must h~ 
reduced to wriLillg by the l a/( istnote hy examin tion of tl,,, oOll'plnillllnt npon oath, otloerwia 
tl,e Magistrate is not competent til issue a RI1mfl10llS, (6 M, ... I. H. v. It p. A pp. 49.) 

Frivol/tUM complai1<t,-" If a mnnicipnl peon ."I1c1el' the Sll.lIctioll of It mnnicil'alit)', 
milK!' II frivolous {'omplaint" he may be onlorerl to flny OO'"!' IIRation IlIliler seC'tiulI :l00 • 
Ilf tho Criminal Procedure Code, I 9. . nch IL cllae dift'e, H fro flO that of Itf'Mhav l,ak~bmr"" 
I. T., fl. 1. HOIII , 170, as Lhe .. e th .. co'"pIHinr. W!\8 "refel'r rI by a Jlldjte IIetill/( jlldicilllly. An 
eXbcutive budy l'alllllit authorille IL •• ','vallt to I'reffl" .. wrollgful colllplllillt lind 110 IICteall the 
cOlllplaiDllllt from the leglll penlllty." (BOlli. H. C. Crim. Rnliug No.61 of 11 Nov. 1886. 
Imp. v. Bhi_ wile of Dllondi.) 
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Court I611S pal/able-liot on COlllplaint-bllt Jor process8s.-Undt>r ~OO. 10, C!IIUS 1, 
(J.mrt Fees Act VII of 1870, no GOUI·t feo ia leviable on a complaint pl'efol'l' II by a Mllllicipal 
Officer. 

Court fees Rre howevel' to bo levied fo" prO{lesses, summons "lid Wllrl'a"t , iSRI1P(1 in 
cnsos coming umler soc. 161, suoh foes heiu!(" 011 ~lIl1viction of >oC('"80<i, recove' d fl'onl him 
under SOO. 31 ot that Aut. (G. It. 3628 of 29 June 1892, JlId. DoV. Bombay B.il£h COlll'fo 
Rilles, Ohapt,or II, I'ule 9, "ote 2. BO'I~ball Govl. Gazette of 31 July 1902, pAge 1238. G. R 
4005 of 6 Ang. 1898, Jud. Dep.) 

G. It. 362R of 29 June 1. 92, Jud. Dep., pointed ont thnt in some Illuniciplliitiea a · hU'ge 
portion of the time of the poliue WIlS taken up with servillg IlIunioiplll pl'Oce"ses Illld therefore 
su~gelltpd that the Aul, sl,ould l(I,y down the liability I)f l\Iullic:ipaliti s fo" polit'e chal'!£ea. G. 
R. 2352 of 5 July 1893, Gen. Dep., (!iii not think this (lpsimble lit the tim... Now under this 
new Aot, the police will be relieved of m'lCh of t.his work" ill most of these h .. ge 
muuicipalities the provision s .of Chapter VIU will bo in fOroe. 

"No pl'ooess fee is lel'inble 011 cOII'plllin,ts made by mllnicipnl officers, ~IId the ncunSI'cl 
a.re not liable to refulld Bums illeKAlly levied froll' I,ho cO Itt I' Ia.ill llnts IlR prooesll f ..... " (Imp. 
v. Khajabholl, 1. L. R. 16, JIIad. 4:!3.) With reference to this rl1ling G. R. 81H6 of 2S peu. 
H!93, Jud. Dep., pOintR Ollt that thoUK" IIncler the Madras Rnle~, DO pl'Ocesa f .. e would be 
leviable on pl'OC 8ses is ued in II,nltioipa\ ca8e~, it has no Ilpplicatioll whnt''''el' to fees levipd 
in accot·c]It.t,ce with Rille" mnde by " High Coru·t, IInder section 20 of the COllrt Fees Aot fot· 
tile servi"ll ILnd t'lxecntion of proc8fJses isslled by Ori,"iual COllrts. 

13 .. Within 6 montlls."- Under tlte old Act, the till'e WAS" 3 Inontbs;" tlt;~ was 
found by experiellce to b" ,tHO short, 118 8<)metimes p~perR were beil1K ill cil'cl1l~tion, 0" were 
purposely kept bRoCk. 'l'lIis ~melldment. WH 10180 II eoeSll"'!,}' , 'IS 0fi'ellcl'8 of the natllre 
contemplated, for illstltnl'e in seo. 44, are not likely to be discovored for a ollll8idernble time or 
to be establishecl without lellgLlly enquil'y , altd a lin,itatiou of 3 ",ollllt8 fOI' tllei,' 1'1'0 e"utiOll 
I1IIISt, in the mojority of illstances, prevent tile pUllish,,,"nt of the ofi'ellder. 

Ullder the Born. City Act, seo. 514, the li1l1itntiou is 3 montlls, ext! pt. fo,' offences 
ngainst tloe provisioDs of seo. 1(1) (eorrespondillg to sec. 63 (3) or Ihis Aot" \vloen the I.ime 
is 6 montlls. 

III Sil1d Sl\d~I' Conrt Criminal RepOl·t ~o. 3 of 1 98 unllel' the old Act, it W!\.8 held 
tlo~t j,he pel'ioll of limi~atioll , it: C[l80 of I' pl'oseonti oJl to rel'over ce,·tlt in expe llses iltclIl'red 
by ~lIq nile to a mnllioipality under seo. 75 of Bombay VI of 1873 (IIOW 164 (6) (shollld be 
tl1k\l1l as oommAnuill1l; on I,he dat" of municipal demalld, 01' if ill ~I",t demlllld a tillle was 
fixed within wltioh the l'~ymellt mi~ht be made, thell from the expit'ation of th .. t time. 

Under Madl'as Act, soo. 269.A, the limit.lltiOll is 3 years fr01l\ the n'lte UpOIl whil'h 
the I'ro8e!lu~ioll miKht. fil'st have bef'u cOlllm noeel . The prost"outioll 1l1J(1er seo 103 (2) of 
that Aot is optiollal in del'anlt of distmillt or sllfficient di&traillt. 

14 .Jurisdictiou of Magiatrate.-'l'his 8ub·section is Lakl'lu partly fro1l1 ec. 84 
of tlte old Act of 1 73, wit.h 80me important ulterations. 

" AlIY ~((lgistrate."-" M"gistl'ate" mealls any perRolI exerci~illg mll~isterial powers 
uudol' ti,s Code of Criminal PI'OO e1t:.ra. (Bomb .. y GellorR.1 Oll\l\ s s Act. sec. 3, CI. (2 ). 

Tlto words in the old Act., "whether the paid Mag-iet,"ate be a 11llllli('ipai commi~sionel' 
01' not," hnve been omitted, as this was ~nffil'iently provided for by the Criminal Pl'ooedure 
Code, sec. 556. • 

By lIection 261 of th Ol'imillal Prooeduro Codc, 189 , the Looal Govel'llmllut may 
c\l,ll.fe,· on I1l1y Bonoh of Mn!{isirfltes o{ tlt e 211(1 or 3"d CIR SS powel' to try sU1l1mMrily-

"(b) Offences ngltillst Munioipal Acts, puuishable only with fine, 01' with impl'ieonmont 
for a term 1101. oxceedil1" une 11'''" hI ' 

(c) A\lutUH'lUL uf 811Ch u\Iouoes. 

(d) An attempt to c9mmit 81l0h offences when uoh utte1l1pt is nn offeuce." 

When Magi~tt'ute may not tl'1/.-8y section 556 of the Orim. Pro. Code, it is provined 
t,}lat "No ~lRgi tmte Aho.lI, except with the permission of the COUI·t &0 whioh all appeal lies 

• from his Cllllrt, t "y or cOttlmit fol' trinl any case to or ill which he is a p\\rty or personally 
intereste!l t11IO 110 Mllgiatt-ate "111\11 hent· tin tlppeal from any judgn'e1tt or ordel' passed Ct· 

made by Itlme"l£. 

" Exphutnl,ion .-A Magislrate shall not be deemed to be .. party 01' person~l1y iDter~~ted 
wi~,11t the mesltiltg of I.his .eotion, to 01' in IIny cuse, merely because I,e IS a ltlll11l0lpal 
OOlllmi .. loner." 
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.. Thll Mnnioipal CommissiollA'·. of ammilb\h "t a meetilllt iRlued ."n order uniter the 
B .. ngal Multioipal Aot. Aocused WIUI tried "lid cOllvicted by the DistJiot Magistrate ondllr 
11I1l. 188 of the Indian Penal Code fur diflObeyiltl( looh order doly l,rllllllligatlld by a poblio 
lervllnt. 

" On ellqllil'Y it was fou nd th"t the ill triot ltIlIlI'ietl'lIte who tried anit convioted accused, 
WaR present as CI" .. irman of the Municipal COlUmi 8iollel" at the .... ·eting, when I·he ordel' 
W88 paaa8d, fo,' disobedienoe of which acou8ecl Wa" oOllvicted . 

.. Held thRt the conviction was ilIeg .. 1 and must he set aside, Prim!ep. J .• remlu'king 
when d livering jllilllment. H l'he explanlltic.n to section 556 of tile Cd.li'l/Ll Procednre Code. 
does "ot. in 0111' opi"ion ... pply to ""Y ollse in which a M"l{istrlH.e may ",Ve heen pe1'8onally 
ooncerned as 1\ ltIunioipal Conllnissione,· ill the matte" \Vllioh rorms f.he subject of trial befo),e 
him. It W&II I,at.her iutended 1.0 prevent Itn objection being raiRed thnt fro lll the mere ract 
'hat the Magi lJ'ato might hllppell t" b a Mil II icil'lI I OOllllnissiol1el·. he WIIS ' necessarily dis. 
qllalified from holOing a f.";lll ill which some municipal matte,' was inYolved. It i~ a very 
diffe,ent. matter wh .. n in the present CIlS Wt! filld the Mugi tl'llfe is prantically one 'of the 
prll88nutors ami the Judge." (Ia "e Kha"a/c Chand Pal v. Tamek Cha"der G"pta, I. r,. R. 
10 C. 1030.) 

U An Ilppeal al!aillst a ooudction under seo, 217, t'1I1IlSe 5, or tile BAngal 1Illluicipal Aot 
(BeogRl Aot III of 1884). WIIS pref .. rred to th .. Distl'ic·t MIIl!istrate. who WIIS al~o "ha.irnll.\11 of 
the munillipality, On lUI applioation to the High vourt fOI' a. transfer to the OOllrt of some 
othel' Magiat.ralitl. Hel,!. tlmt IIpa.-t from the question whet,htor there .\S a diRqllll lifi" ... tioll 
on.ler sectioo 556 of the Crimillul P"ocedllre Oode. the (,ase was oue which it was expedient 
llliould be transferred to IJ.I10thel' Oourt . 

.. Per Danerjee J.- eotion 556 of the Cri,". Pro. Code rendel's a AfRgistrat.o incompe. 
teu4 to try ... mnnicipnl cnse if he is the Chai"ml\n of the muuioip"Uty. The wOI'ds" try Illly 
caee" in U" .. t section al e colltp ... ,hensi ve ellongh to inolude the hearing of an appeal." 
(N •• ta,·in.i Deb. v. Ghose I. L. R, 23 C. 44,) 

.. Notwithst.anding ally thing contained in soo. 556 of ti,e Code, a conviotion for au 
offen'-e agaillst allY lItunicip,,1 Illw or regulrltioll. triecl before a Hellch of Mngist"ateu which 
inclndes a Blllaried officer of Il mniliciplllit.v is bad." (Nobi" Krig/ma MlLke.j. v. Chairmall. 
Suburban M .... icipaUtll. I . L. R .• 10. C. 194.) 

When collector of 111:u.nieipal ttl%es.- u As D. thOlllCh a Jl1st.ioe of the Poao • was a. 
lIervant of the 1'rl) ecutOl·. i. e., the Coqloratioll. he being employed as oolleotor of tax s ullder 
the municipality, he h"d suoh a.n iuterest as might give him " hias in the In"btor. llI.il 
con-eqDllntly he ought lIot t{) have sat 118 JlI lice of tbe Pellce eithe.' at the g"alltillg 01' 
hearing of the sllmmons. tile proceedings aud cOO\'iction wel'e therefore illegaL" (Wood v. 
CorporatwN. 0/ Calclttta, I. L, R .• 7. Oal. 322.) 

"Allhough eo. 4 of Aot VI uf 1 73 enables a. MlI.gistrate who is a member of the 
municipality to deal with a prosecution instituted by the munioipality. that section is only 
JA'rmis8ive and ooes not directly authorise him to t.ry A. ci vil oase in whioh the mUllici,'ality 
ill inter .. teet as plaintiff 0" defelldant. "lid dues not mitig"te a.I{Rinst the general pri lloiple 
that a ltl'lgist.l'II.te or Judge should not himselr try Il cl\se when the circum.t,,"ces show tha.t 
he "'"y bave I\. billS in favou,· of eith r party." (Vinallah Chimtama,n Tilekar v. the Mw.ici. 
l'aLitll of Bani. P. J . 1897. p. 107,) 

Municipolity mall no/ try. -"'l'he ltlHnaging Committee JlIIVe 110 pow.,,' to tt-y and conviot 
pereonB for alleged bresLChe of rilles mltde in pursua,/oe of t.he Act. The polvel' to illflict 
linel! fOl' .uch oifell('es is vested in the Magistrate.It-Reg, v. Mavji Dayal; Reg. v. Kalida8 
Keval, 5 BOlli . H. O. R. 10 Or., Ca.. 

" MunioipRI CODlicillors have not conferred upon thelll, IIor aro th y entitled to IUIsnme 
jndioil\l powers with refer(>nc to preaohes of rules or b)· .llLtv8 mad e by thom nlldpr Lhe Aot. 
llev . "T . J(uZida, KCUllZ anproved alld followeti.. The r\lIth('rity to try oll'endel's HgAilist such 
"nlM '1r by.law. is vested in the A{lllCistrlltes, R_y. v. lJhanma'lu 80119apll, 8 DOlllba.y H. C. R.. 
Ca., I" approv .. d. Roles made nnder ti,e Act. which porpoc·t to give the Managing Oommitt.oe 
power to t.ry offenders Rgninst Huch rulel\. ur to lay 611es UPOll !hem/ a.I·e uUra vi!'e8 and iIIoga.l. 
(neg. v. y.d:u BlIofIuji 8 Bom. n. C. R. Cr .• Ca .• 39) 

Who mall "",,"tr for Ilcc.ued.-A woman was charged ""Hit cansing obetruotioll under 
88Otion 48. She hAving gone to a village, ItOI' motl,e,··ill.law appellred ;n Court on her behAlf 
and the l(agi.t.rate proce .. ded with the case alld cOllvi",oo her. Btul that tl ... conviction mOlt 
be Bflt aside lUI the &ccoled was neither present nor duly repre8ented ill the cue. (Bum. H. O. 
C,·im. Ruling of 7 Aug. 1884. Imp. v. Vithi .) 

A woman W&II charged with the offence of fouling water under lIection 61. She bein~ 
uowe11. he.' f,~hlll.ill.law appeared in Court on her behalf. "nd I.he trying lIngllf:rRte pro
ooeded wit.h tho cue and convicted her. Held that. the father.in.law might probr.hly have 
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been received by the t"yinjr M&/ristrate 1\8 1\ !,erllon appointed by her to act in the proc~ed
iljg8 lIefore him cOlIsist.lDtly with 8~otion 4 of the Code of O.-imi,"d Procedure, 189 , and 
the Righ Court. did nOI, ('cmsider it Ne0tl88ary ill 80 trivial a case to IIIlIke allY order. (.som, 
H. C. Crim, Rilling of 7 Aug. 18M, Emp. v. Ohandra Bhoog,) 

TO'ImBler of case.-Applioarion was madp fOI' tl'llll.fer from the Ma.ristr"t,e'g Oourt t.o 
the 8e811iollll Court, of a OIlBe IIndpr sec. 84 of the old Act of 1873 for '''C'" e"Y of al'l·elt'·s of 
taxes by It s'tJlmll\l'y proceeding, 011 the groulld that impol·taut poillts of civil Ia.w W I'e 
required to ba decided. Held tbat in lI,aking this special provision for recovery by summ .. ry 
proceeding8, .,he Lej(islatnre did not appem' to bave contemphtted tl,e tr"nsfel' of suoh caseB 
to higher Courts. (inti Sadar Court, Oriminal Appliolttioll No. 47 of 1 98.) 

"An!1 p,·o.~cution uncle .. this Act".-Section 88 provides for the recovery of .axe~ unner 
this section on applicRtion to any 1I1A.g istrate ill allY mUllicipal distdot in whic-h the operation 
of sections 83 aud 84 III1S betln suspended. There is 110 limit to the thlle within whioh ~nch 
applioation may Joe made, as the proviso sub-sec. (1), dOllS not apply, (see note 10). 

Magist'l'{tte, municipal councillor ana editor ~oh.o commented on crr'e.-Accu~ed wl1a COli
victed nnd fined under !\ uye-Iflw, by all HOllorllrY Magistrate who was .. l\Iullicip:01 couucillol' 
allo also the edil,or of a newspaper alld who had, prior to the !liMpos," of the onse, made 
very strong l'elllarkH 011 tll.e case ill his ntlwspaper, The Hi\!h COUI·t held tLat thel'e 
was nothillg illegal, though the MRgistrate would hllve exe.'cised .t wiser discretioll if lI e 
had refused to sit as olle of the councillors in the case, (QueeJl v. Pcu'inc Olwin Bose (1814) 
21 W, It. C . .R.. 31.) 

Mrryistf'ate, P,·e8iri.ent ,oho or!!.f·e,l p,·osecu!ion.-Where II. mngistrate 11.8 PreRid"lIt of 
II, munioipa1ity presided at a m eetillg which ordered the p"oRecutioll of tloe ACC'1I8'<ll, he 
must he deemed to be persollally interested withill the melming of section 556 O";o,illal 
Procedure Oode, and therefOl'e I.e could 1Iot hilllself try the oase. 

The expression try allY case ill the section is widll ellongh to include !\ pl'oCllcdillg 
under section 437 0,-. P . Code dil'eotillR' fUl'thel' enqui,.y iuto the CAse ngainHt 0.0 ·uapd. 
Queen v. Milledge (1879) L . It. 4 Q, B. D. 331!; Queen v. Lee (1882) L. R.9 Q . .8. D. 394; 
I. L. R. (1910) 32-A. 77 followed (Imp, v. Bhojo'(lj 5 Siud, L . R. (1911) 137.) 

Magis/rale, Vice-1wesident /tna Ohaio'man, Managing Oommitree 10ho sanctioned P"08CC'b

tion,-The mere fact that f\ agistrate is the vice.president of a Disl,rict lI1u1Iicip"lity "lid 
Cho.irm:lll of the Mf\nn~ing Committee does lIOt disqualify him ft'om try ing a char!!" of an 
offence hrought by the munioipality ullder BombR.y Aot VI of 1 73. BUL if he IoH.R t"kell any 
l'R.rt in pl'omoting the proseoution, ItS, fo,' inst""ee, by concuning in sllnctiollillg it lit n. 
meeting of the Manoging Oommittee 01' otherwise, h" will be di8quali fied by l'e»SOll of the 
existence of a personal illtel'es~ over. !lnd above what 11I"y he slIl'poseil to be felL lIy I'er~' 
Municipal CommiRsioner ill the "ff"irs of the mllnicipality. 7'h e Quee" v. Lee 2 Q B. D. 394 
alld The Queen v. Hrrnds ley 8 Q. B. D. 383, follcrwcfl , 15 ~flJ,c1. 50 aud 10 O. J94 :II,d 1030 not 
inconsistam witl, this ruling, (Queell-1iJlIlpe"of' v, Pherozsha I'o'lolljee (1893) 18 B. 442) 

P""jab Ant, seo. 188, provides that "0 Junge 01' Magistrate shall Le cleem~(l to be a pll rty 
or pe"solllllly inte reRted ill any prOSAcIltion, within the meauing of sec. 556, Odm. 1'ro. Code, 
"hy re"son ollly th"t he is R. ",,,,libel' of the oommittee by the Ol'der, 0" nuder the I\IlLI:o"ity, 
of whil,h it hR.R been instituted." If however he is Rctnally p resen t at the meetillg wl,el> 
ordel' passed, he would Itpparentl.V be disqualified. 

The Born. City Aot, sec. 5UI, provides that all offences IIl1der tl18 Aot, l'egnlfltiollR or 
hy-Iaws, whethel' oommitt,ed withiu o~ withont tl,e city, m'e cognisable by n, Pr ai(lenc'y 
Magistl'ate, "alld "0 sl1ch Mngistrate shl\lI be deemed to he incllpR.ble of t>1 king cognizllnce of 
any lIuoh offence, by reason of his being li .. ble to pay allY mnllicipal tAx. 01' his beillg benefitted 
by t\,e munioipal fund to the oredit of which any fiue inflicted hy hi ... will ue pHy"ule." 

These provisions Are bas il 011 tbe law in E ugllllld whero the Slat-ute 30 alld 3t Viet, 
Ohap. 115" Justices of the Peace'£\ ct, 1867" pro~ided that " 1;. j "stice of tile peac(l sllall not 
he inoaplLble of R.ctiug as a justice It It • on the trial of un offence a l'isillg uuder an Act LO 
be put ill exeoution by 0. lllunioipfil o(JI'poratiol1, •• 01' other local IlI1t.hority, I y r,,"aoll 
only llf (el) lois being Il~ one of several rate-payers, or as one of allY ot.her class of par~01l8 
liab]" in common with othe"s to contribute to or to be benefitten hy fllly f'll1d to the aO<'nullL 
(If whic,h the p"'nall,y I'Ayahle ill I'e~peot of auch offellce is direoted to be cllrt'ieo or of which 

. it will form part, or 10 OOlltriiJute to IIny I'ate or expenses in diminution of whi"h sneh penany 
will go." Thi. provlsloll waN haeecilllAo on 22 lind 30 Viot., ChAp. 41, seo. 2. See also tho 
Mlll1ioipal Corporation Aot 5 ann 6, -Nill 4, Oha!" 76, seo. Ill!:!. 

In Reg. v, Hr ... dl/ley, 8 Q. B. D., 383 .. it WAS hbld that .when by S~,,~ute a memb l' of 
the Ooonl'iI nf It boroulI'h may act I\S a. JustlC'e (If the Peaoe l<t m tt.ers ar'81111( 'Illde" tloe Aot 
(84. Illld 35 Vlot .. C. 154) in CIt'de,' to disqnalify hi.'" (l'O.O 0 ac.tHl!l', it is nol. sufficie!,t to Sll?W 
that, 1\11 a member of the Oounoil, he has a peouull\ry intel'est til the ,·esl.llt of the wformo.boll 
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01" complaint, or thllt U,O C"l'l'orRtioll uf which hI' is the member, are the "rolt"cntorA; but it 
mas~ he "8t,,\'IiIlI"'n tI,at, he lIa8 ouch rt 8ub.tanri,,1 illter~At "1 Ihe result of the hearing lt8 to 
",ake it likely tllllt he hall a ,'eal biru in the ,,,,,tter, 

In U"re, v, Milled"B 4, Q, H, D, 832 ""d /leg, v Lee 9 Q, B. D" 394, it WRJIl hbld that 
wll .. 11 .. COllll",lIor hMR lakell f'llrt i,. pfl8.ill(l It .'e~()ll<Cjoll di,'ecting a prosecution he H! dis, 
~1Il.lified ','OI\I I",ting &8 II. Justice ill l'"speot tllt"t'<3of. 

III Reg, v. J, .. tices of G,'cat Yanno .. th.8 Q B, O. 525, the MH,"O" of Yal'lllouU, WAS the 
Ch!lirlllall or the MII.j{istl'lltes at a speci,,1 StlSR'01l8 fOI" appeals !lgains" oor rates I\nd was 
himst!lf an Ill'pelhUlt ill Olle of the Cllses, After t"kill~ pll' t ill tbe (1l1cisiOll or the oLhe.' 
cIIse , he left th" bell(lh, when his OWII ClISe ('lillie on allti condllcted it himself. 011 a certinrm'j 
to brillg lip nll the orde.'s for the purpose of qUl\shing thflm, heM., thnt the chail'm'", being a 
IitiKIlllt in "cllse similnr to the other C,1ses lIf'fore tile COlll't, was ilisqllRlifieil hom ncting nS 
.. JIl8tice and that tlte ol'de,'s wel'e bad. III thiA case lite disqllR.lificatioll arose out of a 
pencuII.1 and pooUlliR."Y interest. 

In 'he clVle of Reg, v. Mayor (lnd Justices bf D ellI, 45 L, J, N. S. 430, the pe~itioner had 
beell t'Ollvicteoi "nd filled fOI ' C1'1lelty to a horse IIpon the proaeeutiotl of an office .. of the 
Sociel,y for tlte P, ""ellti()11 of Cruelty to Anilllais. ome of the Justices who took part ill the 
cOlll'icLion we,'e Bnbscribers to a bl"anch of the said society. Held, upon a rule fOI" a 
certiol'al'i, thnt there was nothing ill theAe bcts to create a rlml bias in the minds of the 
Jostices which could an~oullt to n disqllHlifyillg int rest. 

H Sec.tion 263 of the Mnilras Act provides a penn\ty fol' tit doiu!\, of all nct witl,out n 
licenllfl (II' ,l6l'1ni88ioll where such licellse or perlllission is lIecesRary, and sect\oll 2(i4 fol' failu.'e 
to (·olllply with IIlltic·e. A tl'ifd on a oioal'ue fOl' makillg >10 ellcl'OIIoh01 lit was begun before 
.. Belich Clf 7 )[agistl'ar ,and endeil. in a cOllviutilll by 5 ill the .. hs8l1ce of the other two. 
H appeared th~t the Inullicipnlity lmd p"s"eil 110 I'\lsoillt.ioll ullde.' section 26 . Held thllt .)0 

the filets, the cOllvicLioll ullder 8t!cti,,,, 263 was rigltt, fllld WllS IIl1t illvalidal ... d' by th altsllllce 
at the end of the trial of two of Ihe Magistrates Lefol'e whom it had Legull. 1. L, H. 20, 
Cal. 870 alld 23 CAl. 194, distillgnislled. 

U Qultre :-Whethpl' a chllrge. ulldel' EectioD 264, wOllld lie in Lhe n.bRence of a resol ution 
hy the municipality," (Kumppana N"dcm v, Ohui",..lI't1, Madw'" Municipality 21, ~1.'246.) 

Illl'isdiction of 14agistrate,-Hotf) fal' cltn a Mugislmtc IJ.t,esliol~ the correctness oj a 
IIttmicipal claim? 

(1) In l'espect of I~ tax levied under fleC. 63 to 6ii, assessment on buildillgs or lund. 

(2) .. " other taxes and elaill's, 

As to (1) there i8 110 doubt he caullnt ques!.ioll the all.onnt of the tllX, He CIlD only 
enqllire 0.8 to the legality of it, wloethe., it is ultra vil'es. See uote 9 sec. 65 page 224 . 

.A.s [0 (2) tlte s .. me principle npplies, so IOllg as the clllim is mllds ill nceorliance with 
Lite reqniremt'ntll of the ACt alld rilles, it call not he '1l1e tioll ,I. The IlIw veots the munici
paliLy wiLh " disl'retion a to wl,cth6" the airClllllst&IICllS jllstify LlI" clnilll !tlld the .Mat,ristrllte 
cannot enter into the question of th~ IIl erits of it. He call ollly enqni' as to whethe.· it is 
.Illm ,'ires Lhat i8, iu excess of or cOllka.'y to thl! p"wel'~ vested ill ,hc ' lIllluicipfllity UUd lll' the 
Act and rllleR. 

(1) As to taxeB.-" A 1\IRgi~t"Le acti"g un del' this seetioll II Ct~ jnoioifllly Ilnd not 
milliKtel'iall.r' Derol'e loe i sues :l.lly wal'l'IIlIt for .'ec,ollilry uf ""Y of these £10,,8, p0111llties 01' 
I\l'l'pal" ,1,,, •• "lJuud Lu ,""ke a !,rA1illlillll.ry ellqlliry 1'8 Inill dowlI ill tlte Criminal P.'oceoillre 
Codo; witl,olll uch ellqlliry Ite canllot on the mere "ppliclltion "f till' mllllicif)llliLy, looove,' 
lhslllrears, Are, Tho Lcgislatlll'" ill tenfl d by this sec·tion tlutt t h" lIngisLI"lce alolle Rhonld 
be Lloe judlre of th jllRtice oj Lite delllaud ,,,,Ii Rhould be ill 1\ positioll to check illegality or 
'IPPr'Cllllion," '1'hiH vnillt is vel'y fully di,sclIseed ill ti,e 10";'ne<l Judge'~ Judgment in the 
ubt;ve ClaRe which see, ulld ill whiclt OCCllrR tlte followillg p"8S1l.ge:-

.\ Illdependelltly evell of e p,'ess leK'slalion to tho eff, ct, iL is (1. general J'llle of 
Englil.h law that whell II. Mftj.r1Slmle 1l"IIIILs a wal'l'aut in the ""tUI'e of executioll, he is 
bllllnd fi,. .t to IIllmmon ,\nd be!lr tlte party agll.illst whom it i8 sougltt, nules8 "he fttl\tllte 
uLlI .. r willch he IOct.s "oll<leI'S .t perfeclly clea., thlll Ioi ij {u!lctioll iR 1I1illisLotiai ollly, or in 
SIIIllP olLI'I' IIlallller diMpellRO witll tlte 81111.mOIlS and It alillg, 'I'here is 110 pr()visioll in 
thi. Act cHapell illl( wHit a IInmmons /llId a jUllil'ial Lparing ill cases comillg ulldel' this· 
lIeClioll, " (,rhe Shikmpur Municipality v, Ganumal BhQi'/'l~mal and otitCI'8. ,ind Sadar Oourt 
Crllla. It!'f. ,'0,27 of 1881.) • ee alMo I. L. R. 9 0",1. 3 , lIote I, Rec, 122, !,age 321. 

" Whf'le ill a prosecution for the ,'ecovelY o( a tllX, th .. (lefellce is raised lUI to the 
"rol"" Il~\(llInt ,to, Le !,Hid, Ih .. 1I1Rgilrrate iH bOlllln to (l"terflline the qlle ri,," of lial:ilityof tlte 
"('CII .1 IIIrJ.,dlllg tbat I'Hrt of tlte liahility which depolld. 00 tho amonllt of tlte tlIU'uillgl. It 
ie .,n h"r .. provided ill the A'~t, or iu Lhe l'ul!!. thl1t tloe etlltemeuL of tlte lIIuniuipl1lity I. to 



(CHAP. X.-P')'o8eclilion,-Sec. 161.) 408 

be "coepted liS proof of the amount of the earnings." (Imp. v. Nllt/Itt. nom. ~. e. Cr. 
Rulillg No, 38 of 189l.) 

"A proceed in/(" before .... 1I11\gistr"'te fur the reeo~ery (If nllwi/·i" .... 1 ce"ses 1\11d ~nxes 
instituted ulI ,ler section 84' of B"Io'. VI of 1873, i" It ('I'i II'; 111\,1 P""8~"II'ioll, "lid lIIUst !III 
conducted ill the 1II1,,,ne,· preH!'riberi £",. 911I1'"I>U'), tri,Lis Ulldel' Chnpte" 22 of t.lIA e"de of 
Crimi"l\l Proce/lnr,.. III ~lIch " proceeding. 1\ I\Inllist"ate i. IIOt b .. u .. d to ol'lier p"ymtlllc of 
the full I\monllt cl"im .. d by tloe IIIlln icipality, but '"118t Ratisfy himRelf I\S to I,be oxtellt or the 
defnultel"s le/l .... 1 liability b,.foro pH.sing Rlly o"<lor '\/lainst hinl ." (MI~llicillalify of Ahlllcg,ctbl/(t 
v. Jumnn P1Lll ja, I. L . R. 17 Born. 731; Born. H. C. Crim. Rnl. No, 5 of 1 9l.) 

Note.-As explailled in I. r. R. 23 BOlli . 446 (lIotl'd infra.) those ,'u linA's al'e (!orre(,t 
except BO far as tloeysay Ol' imply tl,at tloe lIlagist.-ate call ,alRo ellquire 1\8 to the cOITeotlloBs of 
the amount of aBSe"Sment. 'l'hi9 wn~ before sec. 65 (6) oame ill to force, ,ulll in 80 fltr th!'y 
m'e not now applicliblo. See a lBo r emlu'ks ill I. L. R. 22 All. lll. 

Magist1'lIte ca,nnot go behind a.ose@8.mcnt a·s 10 valuafion.-The municipality appliod 10 a 
magistrate ullder seolion 84 Bomhay Act VI of ]873 to rerov~r arrears of hOIlRe.lax dllA. TI,e 
}"lrty tBxed cOlltended that there WRH 8 ,11 over.valn"t,ioll and maf(istl'ate went illto tile qnA"tion 
whether the. tllX had been properly aSKesBed. Hi",10 Conrt held htl h:\d lin p"wer to Ii" 80. 

TI,e o,d y remedy nlldA)' the AI·t was fnl ' t.he party to appeal to tloe IIlallaging ('ofllllli t tp!,. BOlli. 
H. C. C1·. ltl1lillg 3il of 1891 and 1. ·L. R. 17 j~om. 731 dist,inguished I\~ tloere lh .. AC't lI,nd l' III' 

pl'ovision for the mode ill which tloe mUllioipality waR to rlerermine the 11111on"t of thp tnx 
1101' for a party to conte-t it. (The Municipality of Wai v. Krishnnji (1. r.. R (1 99) 23 ROlli , 
446: Born. H. C, Or. Ruling O. 33 of 1898.) 

Madras rulings.-Ullder the llIrtrlras City Act, the Magistrate nppnillted to hell l' 
appenls from mnllicipal a~sessments loRd jU"isdiction tn decirle Ilot only the qnestion oC 
liability of ,\ person tn,xed, bllt al.o t,he (,IIISS HildeI' which he WI\8 made Jj .. hle, but tloe 
Majlistrate before whe" a prosecutiou is illstitnterl fOI' recovery of the tAX cn n only anrl mnFt 
go into the queBtioll whether tbe p~l's()n is l iahle to be raxed. Section 20 of the Act takea 
"way th" l'emHdy by oiv il suit provided that the direotiolls of the Act li re in suhstallce nlld 
effpct ('/Implied with. (Dcwies V. PI·e.~iden /, Mad1"n8 MtLnici21al OCl!lllllissioner, I. L. R. (1891) 
14 ~Iad. 140,) 

In I. L, R. (19 11) 3411fact. 130 (noted (IRge 257) held that the, M"gistrate could not el'en 
go ill to the qnestioll of liahili ty, ItS p)', illr,iff, 1I0t hnvill~ tllkell tloe remedy provided by the Act 
to d~al with this qllest.ion, could 1I0t di!lpnte it sllbsequenr,ly. 1411{ad. 140 distilllt"iRhed as 
th A1'e plainl,iff did take the rem .. dy Availn,hle under t he Act so the question whethel' if he had 
Ilot done so Ioe could still iusist upon the queBtion of his liability being gOl/e into 011 the 
proaecllLioll did not arise. 

Bengal and other rulings. -Finr.li ty 01 mu.nicipal decisiOf' as to 'clap~' /lot (/~ 10 
Uabili /y.-" Helli t hat the finality of the deci.ion of the Chui rll uUI l'erelTed to in sec. 79, Hell. 
Aot IV of ]876, hAd only referel/c" to the class uunel' which !t par tionlal' !'I'I' Oil, wlo" i~ 
admittedly honnrl to take out a lioellse shnuld be assessell , ~Ild /lot to d,tl ca." ",hpre tho 
liahility to tltke ont Il. licellRe lit all is denied, I,his beillA" a tl[jO~ ti oll which can Oll]Y \'0 
detal'milled judiciotlly "fte1' taking evidence by a competellt Cour t ill Il. prosecution nlldet· sec. 
77, Alld that tloerefol'e the r e£noal to heal' the evidenoe teu tlol'ed was il\eglll." ~ Woor/ v. 
Oo?'pomtion of Oalct~ttl/., I. r.. R. 7 Cnl. 322.) 

Magi.trate not to enqui"e whether a""ca,'s due.-Iu EHis V. Mtmicil'al Board of llfu880rie 
(I. r.. It. (1899) 22 All. III) it WRB held that the Magistrate acting un,lel" seC'tion 46 All. 
No. XV of 1883 in realisillg arrenrs of ll1iuioipal tnxes from an nllpgecl defaulte,· was ncti,,/( 
millisteriRllyonly 811cl hllll 110 judsriiotioll to ellqnire whether suoh 1\'"I'ears are really d Ole 
01" lJOb. 1. L. R. 17 Born. 731, distiOlgnished as the words ill th" Bomboy Act imported a 
judicial determinatioll. 

"If a municipality apply to a Mngistl'l1.te fo r reoove,'y of tAxes, held that-

(1) it is 1I0t comp!'tel/t to tloe 1)1>tgist .. "le to i'eruse to a('l;, lois power heil/I<" Iimite,l to 
finding whethel" t1 'e amonllt is "claimable" 01' I/nt; al/d if he nuda it is so cla irualolp, he 
iM bonnd to pro..·eed in tIle mAnli er indit'ated by tl,l' section; 

(2) the MII;.:i.trllte should ~I\ti.fy loimsclf that the ('olll" ,i Uoe I1pplyin~ iA l{\~'llly ('()I,. 

stitntel] !/l1<1 tIll'" II", fH .. Olml. cillimpd is ul"imcil ,JUdel' ,\ till!: or """" Rlllellt l"1! ,dly in,. 
I"'sed h:,t it is nol onmpetellt, to tlH' "1,,~i8tmte to go into Lhe Il)erits lilHi illl·,'~t.il1"te II , .. 
\l(ltl1.i1s .,f tloa ~Ilm "I"in'etl lloe relllo,)" i .. chis resueot 10 in~ by 1I1":oet>1 1I11,1l'" ."l·. 49 of lhe 
Acto- " ~·0.1 p, 11 .,1891 Cd", ' . 

Magi,tl'flte to ~llq"ire ,t'/,etl.e,· clllim int,'" Vi1'PS but IIot tulletloc,', "'TeM\ ate til(C'.- TI, .. 
Palljal> Mnllioip,lI A,·t XX of 1 ' 91 .e<', 201 !,1'''vid~8 thar. " allY 11IT""r" of I1l1y r,,~ o~ rp(I 01' 
lilly other mOlll'y rlui!llClble by a comOlitwo .. • • 1~'IlY ~e reoovl\rt'd, ?u appilcatloll ttl flo 

Magistl"&te &0. B eld that tho Magistrate, if the powel' 18 l"II.l80d, must sat1")' hUII8eli thRt the 



(CHAP. X.-Fi'llu--:1font~e'tl~'tim~-Sec. 161.) 

CommitteI' is illegl\lIy constitnted and thAt the smonllt is 'claimable' all legally impoaed, i.e., 
whethel' the claim is '"tm vires or ultr(l "it'es, Illthoullh the lhgiat"'te i8 IIOt competent to 
enquil'e wl,etl,er tI,f' "lllnnllt <"IlIim(>d, ulldl" a tux only and le/{a1ly itr)poAl'd alld 8~d to he 
ill lI!"re"l" is dne or IIOt; thl' r .. ml'0y A8 to t,hRt lieA unde,' stle 52 flf t,hl' Act hy WHy (If .. ppeal. 
'l'h .. word' dne' i8 distinJ(nishllble from the word .. c1aimllble," 1 P. R. 181H followed. 
1. L , It. 22 A. 111,17 R. 731, 23 B, 446. I lr. ]68,1!l 1\[ 78, 4 P. H. J887 (Jr. MIl81Jtnmat 
JII/""(l1l v. r.:m1"·"~~; 90 I. R,. 189 , Badri Va' v. Muneipal Oll1lltnittee lJelhi; ~7 r. It. 1889 
Cr. KmpM'O!' v. KIIU/,i RII ... rpferred to. Held thllt the mUllioiplllity conld not by extending 
its omroi Iimit~ mnkA gcodA within the e'(tended part liAble to duty, lUI snoh ~O(l(le cannot 
he sAid to l.Me heen .. lJron/rht -withill tIm {)(ltroi limits." (Kanhllll L"l \'. Emperor, 100 
P. I •. R. ]900; 23 r . W. R: 1909 Cr.; 2 P. R. 1910 C,·.; 1909,4 Ind. Css. ~51.) 

Hi .. Fine or penalty."-'1'h se words are synonymous. S 0 note 9 su'I'm. 

'1'he pl'oceeds of Lhese fLnes flnd penILltif!s are given hy Government to the municipality 
concernel1. The expenscM, if any, which unde,' the I'Dles ill foroe hlLve to be pl\id on the 
pl\l't of Governn,"n[, til oOl.lplninflnts "nd witnesses, "'list he defrayed hy the mlllliciplllit.y 
in any cnse in whi"h, if the Conrt inflicts a. fine on the aocused, tho proceeds of such fine 
will be ol'edited to the MOllioiplL1 Fuuds. (G. It. 3517 of 26 Sep, 1834, Gell. Dep.) 

By seotion 12 of the Bomhay General Claus9s Act, "the proviaions of sections 68 
to 70, both illolu.ive, of the Indian Pe llAI Code, shall be deemed to ' apply. to every fine illl
posenhle ullde~ Imy enactment of the Governu!' of Bumba,V i'l Conn oil, nllleR9 a. contrary 
intent.ion is expressed ill the enaotment or appeal's from the snbjeot or oontext," , 

Section 68 provides that" the imprisonment which is imposed in defanlt of payment of 
a flUe shall tenuin.te, whenevet· that fiue is either paid or levied by pr!>OOss of lllw." 
, eotion 69 I'rovidep fOI' tl,e tcrm,natioll of the imprisonment upon I'ayment of I'ropOl" 
tiollllte part of lino. ept,ion 70 provides that tae fine may be levied within six years, 
find that the Ilelith of the offender doeH not dischnrg Pl'operty from liahilit,y. 

See note 11 118 to appliolltioll of othel' sectiolls of the Penal Code. 

The Aot IIlllkes 110 diffel'ence in the ,'ecovery of finea 01' penalties nnder the Aot or 
those under by-laws. It may be noted tho.t by the oommon law of England, penalties under 
by.IAws o.re ordino.rily only recoverflble by an aoLion of debt 01' 488umpsit, flnd that lin 
indictnltmt does not lie with regard to them. . 

16 .. And also all claims to compensation, Icc. "-These words down to "ill 
this Act" lIre nelV. and are substituted fOl' the followillg provisions in the old seo. 84:
.. as al 0 upon infol'llllltioll It,id Ity (ll'der of the municipality, 0.\1 arrenrs ,of ceSStl~ or othor 
blxes, lind sn"b penalties illllddition to tho said arrellfS, not xoeediog iu any case one-foul·th of 
tile amount of the arren.', "s 8ha,11 btl adjudJ(ed hy the said Magistro.te, and 11.11 al'l'eo.rs of 
stnllllge o.nd other l'enLs '~lId fees and all expense8. " 

'faxes, &c., 0.1'1\ now rec9verable. uuder the SP(,Cilll provisiot1s oil Ohaptllr VII which 
o.lloIV8 ollly IIppea\F; tp a. Magi~trate. III municipalities ill which .t.be opel'atioll of secs. 3 
and 4 is suspellded, the tuxes are I'ecoverablo in the old way under this section. (See 
sec. 8 .) 

An'care oj taale- aneZ comp/m8oti01~ or ell)penre8 not otherwi8e recov8,'",ble under Aet-(l) 
uch al'O 1I0t subjeot to the 6 !lIonthA lilllitntioll.-'l'he pl'Ovision of t,l:e penAlty WIIS held itl 

Imp. v. Karam Sl,ankar (Bum, H. C. C. n. 6 of 3 Dec. 18S ), til '"A.ke a failul'e t;o p"y arree.,'s 
of ta.xes lin o!fene'e uuder the Act, Ilnd therefore (vide nOle 10) subjeot to the limitation; Lut 
o.s this provision hlUl been omitted from the new Act,~it follows tho.t the provi 0 to /jub·seo. (1) 
does not apply. -

(2) Imprisonment in default of pnyment onnnot be ordered, Distl'e &.nd 8o.le Ot· a oivif 
suit (soc. 164) al'e the ollly menna of reoovery. \ 

1'he ?{agistrute may fllso order cOUipenRlttion for IIny damage done to municipal 
PI'OPPfty by the olt .. ndel' ; sec. 163, 

Money due on c'mtrac/s '!lot recover"bl8 under thi. 8eetion.-u A l'el'Pon who harl ubtailled 
a COlltl'a!'t to collect a cert"ill tax imp"Red hy a. Di.tl'ict MUllioip:\lit" hllVillg fo.i1erl to po.y 
ov .. r Iha 1II0ne~ doe Ulldpl' tI,e ('ontrA.ct lit the 8'il'oillted time WAS Ilollvioted lJy 0. I\fll/{istt'llte 
under thifl AI'C'l1on and ol'cil'fllil to p"y it to Ihe mlllli"ipA.!i ty with illtere.t ,wd nl~o to P"Y '" 
ti"e Illld eou. t fel' chA"/re$. He/d, "eoersil)g the (lrd"I', I.ho.', tirO' sl'otioll oid !lilt alll'ly." (1 .. 
ra Jagu 8cmtl'aln, I. L. R. 22, BOlli. 709.) '1'IIill wile followed ill I. L, R 26 M"d. 475. 

Wilful or 11egligellt o",;~sit;m il) pay, !te.-By ~eo. 111, IIfad'lIs Act, if A rlerll11 I/,e" i8 
proReonv-d by t~1I Oil nf thll d'st",oillt" or a slIffici .. nt tlist"Lillt of his IOI·/lp .. rty. beinQ' imprllcti. 
Mble, he 8111,11 be liable \ill addition to Lhe amouut due o.lld COAt of !il'Oaecntion) OU prnof of 
wilful or negligent omi,.ion to pay, 01' wilful prevention of distraint, a tine ~Iot e&eeeding 
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twice the amonnt due fOl' tax and WllrrRot fee, aod if rliatrllint has taken place, the rliRtraint 
fee ann expenseR of detention a.nd 88le. 

17 On applic .. tion ~~ sucb lIIagistrate,-These words are lIew. 

Tlds applicatioll is exempt frolll stamp duty. COl4l't Fees Act VII of 1870, seutioll 19, 
claus~ (18)." 

'I'his applieat ioll will have to be delO It with exactly liS if it were a complaint Imd in the 
mnolleJ; prQvidRd by tl ,e Criminal P"oeedu,'e Code. The MlIgisIJ·R.te mnst he satisfied that 
tho claim is legal a lld muat give ti,e 111'1'8011 proceeded IIl1;flillst a heal'iug as pl'ovirled in the 
Code, eithe .. II II del' CIII'pter XXII as II. summary trial if empow ered to try summarily, 01' 
ulldcl' Chapter X nR .. summolls C>18e. (See note 14.) 

18 If By the distress and sale."-Tll8se wOl'd~ dow. Lo t.he Plld of the seutioll lIrc 
ill sl1hstir.utioll of t"ne wOI'ds ill the old Aut" by" snmmllry p,·oce ... rlillg hefore such Mllgistr'ate 

, ill t he lIIanllel' prO\'ided iu the Cod .. of Criminal Prorlecure." '1'his is tll kell fron section 3 6 
of that Code which pl'ovides th,<t, when .. n offelldar is selltellcllrl to pay a fille, the COl1rt may 
issue II warrant fo.· the levy of the amoullt loy distress fmn 8ale of nlly moveahle property 
belongi,,!! to hilT\ . '1'1,e amendmellt which makes very \itt,le diffel'enoe in the law was 
suggented by the Governmellt of Indi... Compal'e seotioll 201, Pa"jfth Aot. 

Bengftl Aot, sedion 335, says fines under the Act imposed by a 1I11l!l'istl'ate on conviction 
of au offence IIlay be lev'ied nuder the provisions of the Code of Cd",jnlll Pl'ocedul'e. 

]9 .. Any moveable property".- ee definitio", note 2, puge 106. 

Rut,s are not moveflble pro'perty nuder t.he meflninJ;( of this seution , For n. hot is a 
buildinlt sO'o. 3 (7) ft lld " builllinl! is ;mnloveable !HOperty. The fnut that the hIlt mflY, 
according to tJle custoln of the country, be ren,ovellble by the tellant, dl'es not make it 
moveable property. Se .. Matu Minh v. No,ma. Rmn, 8 B. L. R., 517, where the qnestion of what 
constitutes moveable anll im move .. ble property is discU8311d very thoroughly. 

"The dool's of a house are not Rttachfllole HII movAftb le property under Madras Aot IV of 
1884. (P"m8hotta1lla v. Municipal Council of Bella,'Y, 1. L. R. 14. Mild. 467.) 

The doors of a hOllse lire not moveable pl'operty ano call1lct be a tt&.cherl under sec. 
103, District Municipal Act (Madl·us). (Queen Emp. v. Bhai1c Ibrahim. 1. L. R. 13 Mild. 519.) 

• Tbe, dool's of a bnilnillg form part of all immoveablA pI·operty. (Pel'1~ Bep,wi v. Ronn o· 
Maifflrash, 1. I.. It. 11 Cal. 164.) . 

Wem'ing apparel not elMIIII,t from attachment-" There is no limitfttion in soction 84 of 
Born . .Aot, ]873, (new sec. 161) or ill sectioll 386 of the Crim. Pro. Code, such I\S is found 
ill seetioll 156 of Lht' 1.11 lid lleve"lle CoJe, and nn such limit"tiou 1'!Lviug the force of law 
clln be extelHled to seotion 84, with()llt a legal ellactmellt. 

It is thn~ eleftr tlmt before 8. l'ule Clln be obtnined directing the exemption ., • It 

or wen";n/!' apparel from movenhle property whioh may be attll.ul,ed and sold IInder Section 
84, it would he lIecessary to have > a similn.r rule published uuder the Criminal Pwcedure 
Code. This is obviously out of the question. 

"Wheth el' lIection 84 shonld be amended is another questioll." (G. R, 3065 vf 14th 
Aug. 1885, Gen. Dep.) 

48 to attachment and sale of immoveabZe propel·tv, see note to seo. 164. 

20 .. Within the limits of his lurisdictioll." -This pa!'t of this sab'seotion though 
bll.8e,'! 011 seo. 386 of the Cl'imin,,1 Procedure Code appears to IlI\~e beell lakell pftrtly from 
sec. 201, Panjo.b Act, wllich pl'ovides that" any arrears of ",lIy tl)ox or fee or any other money 
clnimable by ' a committee llllder thiH Act U"'Y be recovered, 011 IIplllication to It Magistl'ate 
hliv;ng jurisdictioll within the limits of the mnllicipalit,y, or in any o/her plflce ,,,here the person 
fl'om whom tI,e ",oney i. clllimflhZe may, for the time bei"g, be "esi,lent, lIy the distress ann 8ale 
of any movable property within the limits of Ids jurislliction belon!{ing to suoh pe"son," 

It is difttcult to understand the need of I,hese words here, /lono what they fl"e intended 
to menll. Tb y Olll\ scal'':lely melln to limit the distress, &c., to !'I·op .. rt,y Wil,hill the limits of 
t he jnrisllictioll of th" IIIlll\'iatl'nte to whom tbe applicat.ioll is first mude, for tit ere is R.pparent.ly 
nothill!" to p .. evellt t.be mnnicipftli t:r makillg t,he "f'pliCllttion 1.0 fllly other 1tf"gistra.te withi!1 
whose limilB nlly of tile clefuultel"s propel'ty is, ,mo so al,tnohing "II. On tl,e othtlr bft"d, .t 

'Was not IIeoessar,Y to illoiC>tLe that the lIInji(istrate could ollly atttlcil properl-y wit.ldll his 
own limits, fo.· the procedure of tl,e COOl't is governt'd by the Crim. Pro. COIle, seo 387, of 
which I'I'ovides that" sllcb wlirrant mny be exeouted within the 100,,1 lill,its of the jll";~dic. 
tioll of ~uch Oourt., aun it sl,all authorise the di¥"OIl8 aun slIle of any sUI·b prop ... rty without 
sl10h IimitB, when endorsed by the District MAgistrate within t II local limits of whose 
jUl'isdiotlou luoh property is roqud," 
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It. should he ohserved thRt. ullder R"C. 83 (4), the dlstl'eRB m~y be of "o.IIY moveable 
proPelty "'llel'~et'er It may be fou/ld.." It iM "ot Ulldf'I'stood whRt 00111'1. ho.v,· hee" t.h~ 
illteurion nf tbE> Lt'gislRtllre ill restrictill,!, the Iii tre.s ill the olle C~~e Rud "O~ III the othel·. 

BelllCRI A,·t. Rel·tinn 127, f'xpresRly providE'S fnr the rlistress nlld 81\Ie of prop~rty 
beyo",t the limits of the lnlL1lici!,ulity if 11011& slIffi"i"nt withi" it. 

' 162. No di t' I'es~ levif'd by vit·tue of this Act shall he deeme(l 
D i R t r e 8" lo.wflll unlawful, nor shall any pa,rt,'y making t.he same 

thOllll'h defcdive in bE' (leerned a t,r spa SSE'l 1', 011 acconnt of any 
fOl'm. defect 01' want of form in nny summons, con
viction or warrant of distres, 01' oth r procef'dillg. relating 
thereto, not' shall such part.y b El <leerned :1 t.l·f'Spa~ser "b initi" on 
acconnt, of allY il'reg-Illarity afterwards committed by Jlim; bnt all 
persolls aggrieved by such il'l"egulaT-ity may l'e~ovel' full satisfac
tion for the special damage ill any Court of competelll. juri. dicLion. 

Origin of seotion.-'l'his is sectio" 85 of the old Aot of 1 73. See s. 154 (4). 

The first plll't of tbiR s~ction down 10 1.1, wOlds" pTo('eed 11):( reilltill~ thE'rpto" is 
irlellticfll with t.he Bengal Art, section 128. Oom!,"l'e M,tdl'ns Act, sectinn 262, from which 
the !oHtor part of this ection hilS been tnken. 

Sectioll 525 (2) of the BOlllhny City Act l'rovi(les thill, no jnf,"·,,,,,lit.YJ cledo,,1 e ... ·or· 
olllission or otlwr defecL ShRl! be dell lllPd to renrler tlte IlRReSNlYIent, dislt'ess, notioe, hill, 
ijohedul .. , sumlllons or ('th"r docllmellt i" va.lid or illl>O'>l.l, if the provisi.o"s of the Aot' 
rel{IIhltions ""d by.],,,,,,, hllve in sni>stflllCe flnd effllct be ... n complied with; bllt allY pprson who 
sustains "":" speciHl dnml1.!!e by !'PIlSOll of snoh i"formality, &c., shall be entiLled to reClll'Al' 
COIllp"'"Slltion by Bllit. Ally Much informality, &c., lOay at. IIny time, as f ILl' RS !,ossible, I,e 
r ctified. 

163. If thl'ough any act, neglect or default, on l'lcc()unt 
Do.mage to mu"icipnl whf'reof a.ny p rson Rha.ll have incurred allY 

property, how made peualty imposed by 01' undel' t.his Act., H,lIy 
good. damHge to the pl'Opel't,.y of the municipality 
shall have b ell commit-ted by such per .. 011, he shall bE-' liahl~ to 
make good such damage::ts well as to pay such penalty, and the 
amount of damage shall, in ca e of di, I'nte, he determined by tire 
Magistrato by whom the per. on incurring snch penalty is con
victed, and on IIon-pa.yment of such damnge -;-on demand. the 
same shall be levied by distl'esR, and i'uch Magi t1'ate sllall issue 
his WHl'raut accordillgly. 

This is a re·enactment of clause 1 of secr.ion 83 of the old Aot of 1 73, and follows 
Bombay City Act, 8ectioll 502. 

164 In lieu of proceedinO' by distres::l alld sale, 01' in CHse 
.A)~l·native procedure of failure tu rea1ise by so proceedillg the whole 

b) I!uit. or allY pHrt of allY amount recoverable under 
the provi iOllR of Chapter V J II, 01' of any compensation, eXllen-
es, charge or larnag . aw:ot,rded ulldel' this Act, it hall b 

lawful for t.b mnuicipalit.y to UP in ;IllY (JOIlI·t of compdent 
juri 'diction t.he per orr liabl to pay the .'alllE-l, as 1I1so allY 01 her · 
p r. Oil who IIlay have ill any other way can d, or mn,y app ar 
likely to cause, a.ny illjury to allY properLy, rights or priviloges 
of the municipality. 
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1 O rigin of section.-'1'hiA is a re·PII(l.ctment. of cl (l.ll~p 2 of sec. S of the old Act, 
eX"ept the wordA" IIlIlonnt I'e('(lvel'nhle ulldel' Ihe pl'ovi~ioo. of CllI""~I' V.lII ," "lid i8 on 
the lilies of BOlli. Oity AlIt, ~ec, 211. Se" notes ~ he>lding (If Chapter VIII, pag .... 249. 

Under I,he Plltljab ACi" ACC. 148, the alternative procpdure by suit is limi ted to Lhe 
,'ecovery of eosts incul'I'ed ill exeolltillg " fly works ill defllult of the own~r 01' occupi 1' . 

Bellgal Aot, st'ctioll ]29, I'Nul ,with sectioll 360, is idunlicnl with this seclioll, except 
thc It.Lter pal t be!(inllillg with tbe \vOI'dB "us ,,180 "ny otho,' person, &c." 

The ohj ct. of this alwrn"tive !'roce,lul'e is that the munirip",lities may, ill executioll of 
a de('ree, apply for the I1U"clo lll ent ,,"(1 sale of the clefflllltel"s iQ)l",olJab~c P"o/'crty, 1\11<1 if tile 
doeroe is rOl' ""Y Bllm d ll e 011 I\!'C()UIIt of any tllX imposed "" lllllds >llId bnildil1jls, by secl,ion 
7 such clai lll has l'riooity to all ol,hel' f\lllim~ 011 the huildill~ Ol' Il\lId ill respect of wllich 

such t~.x iR levi"bl .. , except a ll Y Govt. Il1l1 d l'eVCIIUo I,hat IIIlIy btl due t,he, eon. 

Und..r Mlldl'lIS Act" seo. 103 (3) , a mnnici!,ality lIIRy sue fO l' &lIy amount due ulIClel' 
I,he Act, IIlId by £lectioll 269.A, Ihe lilllitlltioll is 3 yeurs f"OIII the dtlte UpOIl which such 
suit might first Imve been illstitute<1. • 

Under Lhe Liollitlltioll Ac·t, the perioCi is 90 Clays. 

16p. (l) r:Phe munioipality may compound or compromise 
ill respect of llny sllit instituted by or against 

'l'owel' to CO lli pl'OmiHe, 
toh om, or, in rel'pect of any claim OJ' dern:lJ1d 

al'i ing Ollt of any oontr:tct (,lltered illto by them ulIdeJ' this Act, 
for such sum of money or otl ler corn pensation as they shall deem 
sufficient: 

Providt'd that, if any sanction in the makipg of any contract 
i. required by t.his Act, the like previous sancr,~on sllall he obtained 
for compounding or compromisillg allY claim 01' dellland arising 
out of snch COli t,ractJ. 

2(2) The municipality may make compensation nut of the 
municip<.l fUlld to a:p.y person sustaining any damage by reason 
of the exercise of any of the powers ve ted ill them, their officers, 
!'Ind servants under this Act. 

1 Origin of section.-'J'his sllh·sec. (1) i$ 11('W. It, without the ptOviso, is takell from 
the Cit, of Boul. Improvemell t A('I; (IV of 1898), sec. 20, 

'1'lIe oOll'polllld or oompromise i ollly iu l'esl,ect of a ny Rnit and 1I0t of all ofi'enc!'. 
Bom. City Al't, sec. 517 (]), besides providillg for the compositioll of civil suits, (b) au tllOl'i~e8 
t he Cnllllllissioner to .. I'o ;lIpou lld a~ly offence agll,inst this Act, which, ullde,. the Inw at the 
time in [0"0(" IIIAy l~glll1y be oompnundeCl ." Seo. 345 of t he CrindDld Procedure (;ode 
p"ovideH COt' the composition of ce l'iain Plf1'ences ullde l' the Pellal Code OI,ly, and that" 110 
0\'(6 11 00 sh,dl be COlllpOllndorl, xI'epI, ItS provided ill tId" ~eotioll," AM 1100 1V0rd offeuce hea,' 
11I~lIn8 """y IwL 01' ollliNsion made punishable by any law fOI' the time bei/lg" in fOI'('e," it 
follow8, n8 stu Led in the 6th OOIUIIIII of Suhedllle Il to thA Pl'ocedure COdll, tlmt offenC'es nnClel' 
the 1I111l1ioi",,1 Act a l o lIoll ·compolluri"ble. As "II such offellceR at'c triable as sumlllons eases, 
the 1II1111 itiPlliity mAy \ViLllrir,~w f 0111 the prosecution by 110 ·nppe,u·ance ullde,' seo. 247 of 
tllO Code, or 011 II .pli 'lltion unClel' Bec . . ,oJ, • • 

Plllljllb Act, 81'C. 187, xp t'eRsly provides fOl' the OOlllpositioll by I,he mnni('ipa]il,y of 
off IIces "nder t.h ct, rilles a!,d Ioy.laws, ill aocordance wiill uutl.ority givell by the L ooHI 
GoVel'lIlIIellt lIt1der l'llleS regll]"tillg tho s~me. 'UIIIS So IlIlid Al'e to be ot'edited to tht' 
1\111n i(,i I'al ]'l1l,d. 
• 2" Compensation to be paid."- The IItllr!(illlll )lote sllould he, liS shown ill the 
" Contellts." 

Sub.sec, :l is ·Ianse 3 of ROO, J3 of t,he old Act of 1 73 re.enaotecl, and follows DOIII, 
City ACI, seo. 50l ; llellgl\l Aot. sec. 362; Mlldrlls Ad, 8111'. 27 . 

PRnjllh Act, 8eo. 149 (1), iR eimilfll', but ndds "AnCi s/olln ~"ke such c?JnpensHtion 
whel'e the person sllstaining the dllmllge WI\S not himself in d fault til tbe matter II respect of 
wl,ich the pUlver W8.l! exerciac.l," 
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'l'be ohject of this lub-seeMon ap!,sa" to he to give mWlioipalitie. the opt,ion of paying 
oompellll"tiOll in anticipation of any Oivil uitl which lIIay be I>rought agaillst thelll for 
reooVI'I'Y of t1llmages; helloe sec. 167 pl'llvides for oDe month's previoUII lIotioe of BUoh 
illteDded suit. 

" Dtlmage" bere rf!fsrred to is dillel'el" fronl tbe damfll1:'''. for whioh "eo, 160 provides 
a epecial pro<,,,dure fOI' l'eoovery. Tbe terlll ill dlofilled hy Whartol l to be "a lo~s or injnry 
I,y the {anlt of allother, e, g" by au nnlllwfni nct 01' "mis8i()n~ ""y i,nrt or hindrance Lhltt a 
person receiv;os in his estate; I\lso the com pensation to be fbeed hy t .e j IIry when they finn 1\ 

verriict rOl' the !.Iaintiff." 

166. For the purpose of the recovery of any amount due 
ABlistanoe fIll' the 1'0- on accoullt of rent from any person to a mUlli

oO\"el'Y of rent on IIIIId, cipality ill respect of allY lilnd vested in or 
otherwise held by such municipality, the municipality shall be 
deemed to be superior holders, and every such person an inferior 
holder, of sllch land, within the meaning- of sections 86 Hl;d 87 
of the Bombay Land Revenue Code, 1879, and the municipality 
as superior holders shall be entitled, for the recovery of every 
SUell amount, to all the assistance to which under the said 
sectionA sllperio.· holders are entitled for the recovery of rent or 
land revenue payable to them by inferior holders. 

Origin of section.-'l'his is a nefV seotion ennhlin/{ municip,\litie; to IeCllver theil' 
rentlo ponctnally throuj:!'h the Collentol', Il WHS not collsidered desirable tha t a. mllnicipality 
shoQlit have power to cullect them as ta.xes. 

Sec, 51 prnvide~ that all rents accruing from muuicipal land or other property shall be 
part of the municipal fund. 

The 8ssietanoe should not be applied for except in CRses where the tenn.ts refuse to 
pay, or payment is not made and the tenancy year is dr .. wing to 0. close. 

Und!>r Lalld Revenue Cone, seo. 86, a written application InQst be mane within t,be 
Yellr of tellanoy ill which the I'ent became pR.y ... ble; and by seo, 87, tbe Colleotol' 011 reoeipt of 
the application t!aoses a written notice to he sel'ved on t he inrAdo,' holde" fixing a. d"y fo,' 
inquil'Y into the case, On the tI"y so fixed , he shldl hold " snmmlu'y illqnirr, ILnd shall 
PSBI ao or(ler fOl' ,'enlledll}! a pisl,anof' to the superiol' holder fot, the recov I'Y of uoh 
a""ount, if any, liS a\lpenl'S t .. him npoll the evidenc!> to be due, 'l'he lIlode nf recovery i8 
laid dllwn in ChMpter -r of that, Cllde In the Cl\8e of agrionlturAI IRnds, 8ec. 138 l'rovin s 
that the rent is to I". a pdor clnim on the o"op, and aeC!8. 140-145 provide for preonutionary 
mesluu'es hy preventing the crop beillg aold 01' diaposed of beful'e r ,t paid, , , 

Rent if Ilot paid wben dne becomes .. n arl'ear alld may be recovel'en ,by the following 
prooes&es :-

(0.) by serving wl'itten notice of ~eml\nd on d~fl\.ultel', sec. 152; 

(b) by forfeiture of I,he OCcOplwOy, seo. 153; 

(c) by distl'aint lind sllie of defaulter's movllble property, seo. 154; 

(d) "y sale of hi8 immova.ble pl'Operty, seo. ) 55 ; 

(e) hy his alTe.t and imprisonmeut; seos. 157 and 158; 

'l'he defll.nlter is alao liable to a oharge by way vf p('lIalty or illtel'e8t not exoeeding * of the amonnt of rent overdue. 

'l'h_ rent. hlld heretofore been recovered by the munioipality on application to the 
Magietl'llte under 11"0. 8' of the old Act of 1873, but now tltey 1I.,'e rAcover .. ble ollly llI,d..,r 
this 8OOLion. Reuts are not illeluderi in tlte defiuiLioll of tax, see sec. 3 (14) , Whel'o lalld8 are 
not vesred in a mUllicip"lity, but they elljoy I\. full beneficillry int"rest thel'ein, except th 
right of II&le, this section does not apply, (ur reading it with 8eo. 86 of the Laud Revenue 
Code, the mUllicipDlity are lIot 'superiOI' holders.' 

On the question whether irreepActive of 1180. 166 the munioipality were • luperior holders' 
within the II."""ing of sec Lion 86, Land Rer. Oode, 10 as to enti~le tl,em to .... iat.ancl! in 
relIllf'f't or IlllOh hu.d8, the AdVOCAte GenOI'al, 8ombay. w&to of uphlioll that. thoulJh the 
\il!flnition of ~he te"01 'llupel"ior bolder' in 8eo. 3 (lIJ), Lalla Rev. Code, would inolude & 
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municipnlity in respect to' theRe parti ular Iltllds, yet the express appli catiQII Qf sec. 166 
Of· tIMe A('t of thtl rights of !lupel' io" hQlders under th Lalld H,ilv, Cod" ill r""I'MI. Qr 1I\II0S 
'Tel<teo in them i8, R.CcQrdinl!\ to' t ill' l'ule Qf illtel'l' ,'etlltiQl1 st .. teo by l,illdley r" J" in 1 92 
3 Ch" pe.ge 21>0, sullicient to' eXl'luoe th .. npplica'til)l, Qf tlte Code ' to other CIlSOM i" wlii ,It 
Lut for sec, 166, the mUllicipality wonld be . superiQI' hQldt'I's.' It, , WIlA tl",,'e[II .. e, ul(~e8ted' 
that ill the case Qf CrQwu lan,\ij hallded over but 1I0~ vescpd ill a lllllllicip'tlit,", Gove,'u: 
lIIent shQuld eithe,' ex~cute f()rmal tl'lllls£ers dofillillg tlo" extellt, o[ the pl'''pl'ieto,'.l' ";ght.H 
IIlt.elldell to' be oon[el'red, 0'" rl'l'eAl sec, 166, ill whiclt latlel' ca~", tll" 1I1111liciflldit,V wQuld 
enjQy the. benefit of seo, 86 Qf tIle Land Rev. Clldf!, G, R. 8;;14 o[ 6 ~e(. , 1901, U<,v, Dop" 
nirected t.na. ill Buoh CAses the CQlIector shQuld give assi8tnnce to lhe 1II11nicipaiity un<lo,· 
seO, 81l, e.nd the qllestiQn Qf the arnenolllent Qf ~eo, 166 Qf this Aol, wIlIII,1 he c()1I8id~red 
hereafler. 

. It WIIS held ulldet' the PnnjlllJ. Aot tl,at olaims fQ,' arreal'" of "elll, wllio1, lire li nt. fot' 
any art'earA of tax, f.ee 0'1' fol' mene'y, clnimablo lInder the Act, oould IIO' t he l'e'ali~ed till'o,u::h 
ti,e ap:enoy of a Magistrate under 8. 201 (cQrl'tJsponding to' sec, 16\) or t.ha Aot, Din 
¥ahomed v, Municipal Committee, Amritsar, 23 P. R. 1903 CI', fQllowed (air" Lat v ICml,e,'o,' 
9 P. W, R. 1909 Cr,; 1909, 3 Ind, Cas, 638.) 

Se~tion not OII'plicclule til ,'ent oj uuildi11g,-See note 3 seo. 51. 

16~ , No suit 2shall be commenced against an'y municipality, 

lLimitntion of suits, &c, or fl.gnin~t any officer Ot' serv~nt of a mUni. 

cipality, 01' any person act.ing under the orders of a mnnicipalit.y, 

8for anything done, or purporting to have been done, ill pUI'SllallCo 

of this Act, without giviTl&" to such municipality, officer, servallt 

01' person ~one month's prevIOUS notice in writing of th!-l intended 

suit Sand of the cause thereof, nor aitet· 6six month ftom the date 

of the act complained of; 

and in the case of ilny sucll suit for damages, if tender of 

sufficient amends shall have been made , before the action was 

brought, the plaintiff shall Dot recover more tha1l the amount so 

,tendereq. and shaH pay i'Lll 7costs incurred by the defendant 

after such tendel'. 

1 Limitation of .uit.,~This is seo. 48 Qf Dom, II Qf 1884, with the wQrd I suiL ' 
substituted rQr ( /totion '. ' 

This substitutQh has been mflde in cQnseque;,ce Qf the Bbm. High CQurt Rnliug tbat 
seo. 48 lI.pplied to snits fol' dflmllges and nQb to' suits ill the nature of aotion for eject. 
ments; and with the Qbjeo~ of seourillg thnt pet'sQlls al(grieved at the notiQn Qr t.ile 
oQmmittee sball, in all ooses, exhl).ust their menns Qf redress in the shape Qf appeal to the 
munioip.\1ity befQre j£oing to' law, "'8 i t was unlikely a lIluuioipality WQuid reCuse to' remedy 
a well fQunded oomplnint, 

Seo, 74 of the LQoal BQards Aot o~ntaius exactly the same pt'QvisiQns. 

'l'his sectiQn is ~ reprQduotion Qf repealed seos. 86 lI.nd 07 Qf the Aot Qf 1873 hoth of 
whiQb dealt wi th suitH agaillst municipalillBR. 'rhe Iflttel' was unr.ecessM"Y ns there waB 
nQLbiug in the .Aots whi"h would bar any aggl'ieved pel'sQn's ordinary remedy ill the Civil 
Oourt~, and the fQrmet· wns here ,'~produoed ill olenrer llIllgunge. 

'l'be Oommittee oQnsidered the -"IlQwing suggestiQn plnced befQre them by the RQnQnr. 
able Mr. Batty ; I'ilt thollght on the whQle that the oillu e shonlo MLand as at pl'esent-

.. '1'hi8 olause bas giveu rise to fl very OOllsiderable llUUlbel' of appe'~1 8 oQntested up 
to the High CQurf, the latetit beillg Uht Qr Aillnicl'PaZity of Parola v, La,1)lIlondad, '1'h",L 
ORee was hearll by FUlton) , ; ILlIeI lIIytielf, ,lnd the IOllg 8tll'ies Qf rlecisious on the qn"stiQn 
.. u'e all qUQted there. I do IIQt know if the qnestiQll hILS b~ell cO'nsidered by the elect 
CQmn';t.te", but would agnill v utlll 'e to ~l1htrlit tha.t it would be desil'able, if possible, to 
avoid expen ive IicigntiQII alld appeals, Illld that ill the l!Jlluolish Stntute 56 Rnd 57 Viot,QriR, 
Chapter 61, 8eotiQn 1, pl\s8ec1 aftel' 'he decision in l't'lwe,' v. Loc(l~ Boal'lt of Leytolb, L, It, 0, 
Ch, D" 34.7, 110 IIQtice Qf snit is IIQIY requited, bul, the Court can award a def"ndallt mUlliei. 
palit)' all ~ta, if in the oplniQn of the CQurt, the pillinLiff has nO't gi,ven a. 811~eient opportu. 
nityof tea.eriDlt amenda befol'e the oommencemenL Qf the proceedtngs. ThIS, I have the 
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hOllollr to submit, is ... fat, more eqnitl<ble arrangement thRn to refllBe a plaintiff all relief 
aftet' len!lthy litigation, simply because he hllo8 railed to give a notice as to the necessity for 
which as shown by the number of deoisions 011 the point, considera.ble .ioubt, necessitating 
lnore thall olle appoal, 80 frequenLly ariseA." 

Notice not nece88a"l1 in 6uit to restrain ct6"~O~it"'ll of builc!ing,-" The plaintiffs swd the 
munioipality of Pat'ola to obtain a deqllU'l\tioll thl\t!\ certain building erect d by them had 
been built ill o.ccorJance with, alld not in contravetltion of, orders isslIed by the municiplliity, 
and fnrther, to obtain an illjullotion restraining the municip!llity ft'om P1:.lIillg it down . The 
munioipalit,y oouteuded (inte,' a-tia) tlu\t the suit was not maiutf,inable, 8S n(, lIotice had beell 
given as reqnired \ly seo. 48. Batty J. after reviewing all tue cases on this subject hel'eitlafter 
oited, S8yS in his judgment:-

"The I'esult of the oases ... bove oited appears to indicate, tru'\t for the purposes of 
8eotion 48 what the Court hILS to look to is the real Object of thll swt, nnd the section re 
qn1t-es llotice ollly when the suit is for an IIct a lready done or pUl'porting to have been I.\!t·eady 
done, nnder the po IVers conferred. In Buch oa~1l only CRJl it be neceBsary for the plaintiff to 
give all oppurtunity to make amends or ('ompensation, nd in snch O/l..el, the delay neoes
ait&ted by notice is comparatively immaterial. Bllt when the Buit is Ilot for . an act alreRdy 
done, but 1.0 prevent un aot from beinA' irremediably, irrevocably done, neitl,er oan amends 
he clRimable, nOI' can del"y be obliga tory. It i8 ;'np08siblo to hold that a mere noticc, 
a requi ition or a tll,'eat to do a tiling ill future, even thollgh it be iBsued or made under the 
powers, i8 an act al!'e,\dy dOlle, or purporting to hava been dOlle; and tbel'e iB nothing else 
alleged in this case that call be ulleged to have been dOlle by the munioipalit,y. A notice 
therefore, dOllS not appeat· to have bl'e ll made an illdispensahle prelimi I\ ry 0 Buoh n Boit, 
by section 48 of the Aot. (7'he Municipality of Pa1'O~(I, v. Luro manda8, I, L, R. 25, Bom. 142, 
2 Born. L. R. 857.) This WRS followed by 6 Born. L. R. 1028, noted p. 290. 

2 Shall be commenced.-Su·it to commence not on ,v!te of first filing of plaint but of 
amended pt(lint.-Plaintiff was ordered by the lIfnnicipal Committee of LahorEf to demolish 
two bnth-rooms in his Kothi. 

On the 7 May 1907 he applied for a oopy of t i,e order and asked that the order 
should be set aside but that if this should not be doue, the comillittee might postpone the 
ol'der 8S he intellded to bl'ing a Bwt on the opening of the Civil Courts. lJpOh this the 
secl'etal'y endorsed Oll order that the grace of twenty days may be allowed. 

On. the 20 May 1907 plaintiff fil ed suit fOl' declarRtion. The plaint, however, did not 
coutain a.ny statement th"t noti e had been given to the committee as required by Bootion 3R 
of the mUllicip"1 Act, alld it W8S, therefore, returned for amelldmeut, bnt the RlJlellded plaint 
was Ilot lakell Oil Lhe file before thll 25 Novelllher 1907. On the 28 November Hl07 ~he 
COUlt remat'king Llmt, whereas the no ti(Je was delivered to the COlllmittee on the 7 May 1907, 
tl,e case WRS iustituted on tbe 28 May 1907, i. e., Ie s thall oue mOlltb from the date of 
delivery of the notice, ruled that .this was in oontravention of section 38 of the Act, and 
therefore, the plainL must be rejected with costs. On appeal to the Chief Oonrt. 

Beld, that the piain tiff had misinterpreted the Secretary's order of the 7 .l\lay 1907'. It 
meant not that he Rhonld brillg a Buit within 20 days, but that the bath-I'oOlllS would not be 
demolished witl,ill that period . ~ 

'1'hat the provisions of law R8 regnl'ds notice had been sufficiently complied with. '1'he 
pUl'pose of th .. lawe is that a MUllicipal Committee should 11I1ve reasonahle time to answet· 
claims made against it, and for purposes like tlds the date of ti,e presentation qf the amended 
plaint is what tl, Co\U·t should look to. Ganda Kal v. Thuk,u' Ba"kishen, 3 P. R. 1900, 
followed. (Mahamec! Yaij;n v. lfulllicipal Oomll~ittee, Laho"e 110 P. L. It. I911; Hill, 9 Ind. 
Cas. 844.) 

See also 5 Ind, Cas. 8luoted p. 417 as to premature suit. 

Period of commencement in ell 'e of 'pl(lint ,·etumcd.-In computing the pedod of six 
ulOnt

'
,s the pel'io,l botweell the filing of tbe suit j" the Oivil Oonrt which retul'Ilod the plaint 

and i filiug in anothel' Civil COllrt on ti,e date of return ust be ,excluded. (Gu?,(tCha"lIct v. 
Presiclent lielganm, MunicipalitV, I. L. R., (18114) 8 Bom. 529.) 

3 .. Anything done or purporting to have been done in perllUal1Ce of th.is 
'&'ct."-'fbe Boml.tay Oity Act, section 5;t,7 (1), wbich provides for the same pel'iodi of 
Iimitatioll l18.ys "ill respect of allY Act done in pursuance or oxecution or illtended exeoutiQIl 
of this Act, or in I'PRPP('t of '"ly alleged Ilegle('t 0 1' default in the exeoution of this Act." This 
is the Allin" liS the ?illdr"s Local BOlU'cls Act (V of 18 4) Boot.ioll 156 a.nd the :r.rndras MUllicipal 
Aot (IV of 1 84.) section 261, and the words are takell from tlte EUj!lish MUllioiplu Corporation 
Act J8 2; B ,<:tioll 226. '1'ht! words ";'1 respect of any a.lleged II eglect, &c,," were inserted in 
the Engli It A('~ with reference to the ruling in Kina v. BU"reU, 12 A. aud E 460 whet'e it was 
beld that tllo ~otice of action in II snit for an ominion or neglect was not neceur.ry under 
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section 135 of the Act of 1836 as by that, sectioll suoh IIotice was l't'qnirerl ollly in nctions for 
anything done in pursuance of the Act. See also Wilson v. Mayo!' oj Hal!j{l ;rJ, L. It. 3 E xch. 114. 

The Palljnb Aot, seotion 38 says, "in its or his official oapncity." 

In the I\fadras Act, section above I'eferl"ed to it is added "if snoh Act was dOlle or if 
suoh default wnB made.in good fait ..... and it excludes from the limitation of 6 months " nn 
nction for the recovery of immoveabl e proper ty 01' Cpr a declaration of title thereto." l']lese 
were arlded in view of the rllling in 1. L. R. 18, Hom. 19 which us will be Beell from notes 
below hns been overruled. 

. The English Public He8llth Act 1875 (38 and 39 \ic., Oh . 55) is in the same words. 
The correspendiuit words in the Bellgstl Municipal Act is "anything done under this Act;" in 
thE' P'lujab Act they Ilre "nllY Act purporting to be done in its or Ids offioial capaoity ;" nlld 
in the Oalcutl;a Municipal Act" any Ant purporting to be dOlle under thi~ A t," but "uh·sec. 
tion (5) makes this uon.npplicable t.o any BlLit under seotion 54 of the Speoifio Relief Ant thnt. 
is for" a perpetual injunotioll to prevent the breach of all obligo.tion existing in f ,wou,' of the 
IIpplicant." . 

To what suits does the section apply? 
Bombay High Court Cases-Notice not necessary in. action f a?· ejectmellt.-P lailltift' 

broll!tht a suit in the nature of an actioll fOI" ejectment to mCOVeL' pORses8iou of \lInd of which 
lie s"id he had been wI'oJig£ully dispossesed by the mnllioipality who alJe~ed thnt plai lltitl' 
"ever 11nd been in possession of the land whioh was a piece of vacant g"ound in the possession 
and occupation of Government, alld tllat the Buit having been brought more thl\n 3 mouths 

, after the accrlling of the cause of action it was barrod IInder seo. 240 of Born. Aot U o~ 1865. 
the proviRions of which lire very similat· to those of sec. 86 of Born. Act VI of 1878. HeliL 
that an aCLion of ejectment was not brought to reoover damages (suffioient amends) for lin 
aot " dOlle 01' intended to be done" under the Aot. l'he suit was not 0. soit to reoover 
nlOnetory compensation for a wrollgfol act b.ut fOI' reoovory of possession of pl"Operty ' antI so 
did 1I0t come under this section . Price v. Khilat Ohundm Ghose (1870) (5 Born. L. R. 
Appx. 50; 13 W. R. 461 noted p. 418), o.nd Phear J. in Poo?'nt> Ohunde?' Roy v. Balfour (see 
note 6 i?lfra) approved. See also 7 W. It. O. R. 92,"p. 414 alld (1876) 1. L. R. 1 All. 269. 
(Sorabji Nussarwanji Dundas v. The Justices of the Peace fa?· the Oity of Bombay, 1875, 12 
Born. H. O. Rep. 250, o. o. J.) 

Natice necessa!'g in suits (or damages or oompensatiOll-'7).ot in actions for ejectment.
In the oase of Joharmal v. The M.micipatity of Ahmed-nagar, 1878, (I. L . R. 6 Born. 580), the 
Plnintiff havillg built a terrace on a piece of ground without the sallction of I:he mnnici. 
pa.lity, reoeived a notice from them to pull it; down, and as he did not comply the mUllici. 
pality pulled it down. Plaintiff thAn, more t hall 3 mOll t hs after, filed this snit to establish 
his right to the laud and for da~ages. Held that the suit. in so ro.r only ns it related to 
damages, was bound by sec. 86 of BQm. VI of 1873, as the limitation of 3 month's Ilpplies only 
to suits for damages, and not to suits in the nature of >lctions of ej ctroellt. A Iso tho.t the 
Jimitntioll of 8 years provided in Clause 43 of Sohedule II of tho TJimitl\tion Aot., 1871, applies 
only to suits for damages 011 accOlmt of hespnss, lind not to · sr.its to I'ecover illllno"able 
properby from a trespasser, for whioh the period of limitatioH is 12 years, lUI provided by 
Olause 143 of that Act. The deoision in 12 Born. H. O. Rep. 250 supm affirmed. 

Notice not neCeS8a?·y in sl£it fo?· refund of ta:» illegally withheld.-" Plaintiff sued to 
reoover from the munioipality certain town duties which it was admitted he was entitled 
to have refunded to him. Held (1) that seo. 527 of the Born . Oity Act (whioh mo~t1y 
corresponds with this section 167) did not apply, and that no notice to tile defendant oC 
thj~ suit was neoessary. l'he derendant could not olnim that his oonduct had allY l'eh~tion 
to the exeoution of tbe aot if he knowingly and intentionnlly acted in contravention of its 
provisiolls. Here tbe amount payable by wny of refund WB.9 ascerlJ\ined nn(l the plllint.ill"8 
right to recover it was admittod and the refusal to r efund was n dcliberate slIla conscious 
contravention of the provisions of the Act. In such a cnse, it could Hot be held that thA 
money wns bona fille withheld in ~xeoution of the Act, and that beillg so, the defendant 
WIlS not entitAed to notice uuder seotion 527. 

" (2\ 'l'har. the ,ui t WM thel'efore not one of the olass referred to in article 2, schedule 
II, of the Limitation Act (XV of 1887), slIld was not barred. When it is provideo in an Act 
that "otice Shall be given to Lh defendant of lilly suit int IIded to be broogllt in 1'6 pect of 
an act done in pursuance or execution or inte"ded execution of the A"t or ill I'es/,ect of 
'nAalect or tiefault in ita exeoution, such provision does not. apply wlle ll the Action is brou!!hL 
on a contrnct, for the conduct giving ";se to the notion is 0. wl'ollgful act or omissi 011 nndel' 
Lhe ('ontract aA distinot from 011e in tbe execution of the Act." (RulIIchandas MILr(llji v. 
the Municipal Oomm,issioner of Bombay, 1. L. R. 25, Born. 387. 880m. L. R. 158.) 

. Notioe 1lot neces8ary in suit jor specific perJormancl' of a contract, or da",age~ Jor 
breach.-u This Buit Wall brought on the a.llegations that the plaintiff allowed. th~ defeI\d~llt 
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mnni(.ipniity to remove 110"'1' otae bulonp;ing to him, Ilnd tha.t the latter Bfl"eed that they 
wOllld rebuild thelll 011 tile oOlllpletioll of a. II'ntter w},ioh they intended to build benea.th the 
sitt', hut tl",t. I bey 1I0W refllse to perform their a.p;r6(>lIIe II I., It i8 thu8 a. lIuit for speoifio pe,', 
formAnce of .. COli tract, or for dllmages for hrea.ch thereof-such a snit is 11of. a.u aotioll for 
IIny~hillg (iolle .. r pOl'por'illg to be dOllo in PUllI'lll.lICe of the Aot, fo,' !.he Aot, though it IDlly 
~ive th", IIlllll;"ipality 110W r to mllke oOlltrll.!.·ty, doos 1101. nuthodse tbern to l'efu$e to p .. r, 
form thelll, 11IIIi 110 (·tion of the Act. 11118 bQ .. n qnot,,,,l ultdllr whioh th"y are now purpo.'tiu~ 
to 1&01.. 'fhat Bee. 4R dnes 1101. "pply to aotiolls 011 ('.0111.1'&01'8 W&8 ruled in M/1.1ftlnd. v. McQuhtle, 
I. L. R. 2 Ml\d" JI 124, a.lld WIUI nlso stolteel ill the judgment of Ro.nade J. in Mllnohar v. 
Dakm'e )lu .. icipality, P. J. 1896, p. 774." (Munici11alitll of Faizpur v. ~anak Du£ob, 1897, 
P. J. 140.) 

D8famatol1l statement tVhC1~ not an act (lone, 4'·c., in PUI'8Wl?ICe oj .Act.-A filed a suit 
to ,'!'onve.· dlimAges fl'ol1l the defelldl\lIt-1\ Hnzar Deputy Colleoto1' who had beell Al'poillLed 
by GHverllloent I'r('siriellt of a municipality-fo,' a libel (lont..:illed iu It repo,·t SOlit by th'l 
latter lUI Pl'ellideut to the Ool1eot.o1'. Defpllonue replied that the report w ... made put'suaut 
t,(\ the Act ill his CIlpnoity ns P"esidellt, and pleAded WI"'t. of not;ice, limitlltion, privilege, 110 

libel. The DisCrict Judge in deoreeillg for plaillt;iff obs'll'ves :-

H 1. Sec. 49, Born. II, I 4, does not; a.pply, L. R. Q. B., 1 92, p. 431, iy not all anthority 
to b relied Oil, for certainly the oOll'posillg /llld wI'iting of a I'epo,·t is all aot done, and the 
dilltinctiolt drawlI in thE! Ellglish cases is tOO fille to he applied to this section. Whether 01' 

not ~!'c. oj, goven,s 8'1<'h l'roceeail'gs depends upon the test whether the ,,~tion is agAinst the 
tlldi'l.'idual or the MltllicipCll (I.Dice'·? If the fornler the seotioll does not Rpply, if t;he lntter 
it do!'~. Hut he"e the IIcliQII is against; the in(lividual, and the essence of the wI'ong lies in 
the personal Rnimus charged I'Igainst him. Defelldant if cast ill da,mages here oould nOL 
reco\'e,' agninst the IIltu.icipality . . 

"2. Is the communicRtion privileged? It is not. It certainly defamatory. The 
occasion of the commallicMion was certainly privileged, but if malice in fuct be found, 
as in this oase, the"e is nn end of the privilege. ' (See Lord Bretts Ouse,·v£.tior"H 0lU!'T.: v. 
MO!lI"eaUZ 3 Q. B. D.; 246-247.) If IIId,lice be proved, the privilege ateo.chillg to the 
occlUlion, unles8 it be absoillte, is lost at ouce. Odgers on Lible, 291." 

0 .. a!,veal to the High Court, i~ was held that the fact that GOTernment appointed- one 
of its "fficer to be the pr sident, did IIOt, under Born. VI of 1884, !IInke him qull. PI' sident 
an officer of Govel'nm III.. Held, also that Bee. 48, did 1I0t apply. Even if it be as!umed 
tllnt the reOOl't was ubmitted IIlIder some ~eneL'l\I provisioll of the Act, the insertio/l ill it 
of defamatory matter cnnnoe be sRid to he an aot dono or purporting to be don'.! In 

pUl'8l1ltllCe of the Act .• It is .. piece of individual malice "lid the Rnit is against thA 
defendant liS all iudivinual, Deoree "pprove<1 with costs." (Goplll J'a"ardhat' Bhutkha'Ul!e" 
(Ol'ig. Der.) v. Mnhadeo Ralllcha.ndm Nadke?"Iti 1896, P. J. 325.) See G. R. 166 of 12 Jalluary 
18 7, Gell. Dep. 

Notice nece$8a,t'1i i11 suit for posse sion of Zand and damages for tVf'ongf"£ removal of 
huts.-Plaintift' sued the mn liciplllity for recovery. of possession of certain lalld 011 which 
plaiutiff'slll1LS had been w"Ollgfully remove,l and for d'lmages. Held., the words" ill the CI\.S\\ 
of Any 8111'h Stotion for dallllOge " in 6 ct.ion 48 (1) o( Bombay Act II of I 4 cleal'ly show 
tbat it WIlA cOlltenlplat .. d lh .. t there might be actions of allothe,' desol'iption to whioh the 
provisiolls in the fnrmel' parag"aph wOllld be I\ppliCllble. The sedion does not contemplate 
only I'suit to ,·ocove,· monetory cnmpeDRation for a wrollgfnl Aot." A. suit in ej"otmellt, not 
beillg a snit brought to recover dl\mage8 "fol'''" act done 01' intended to be done," WIIS 

ex:clllderl undo.' section 6 (2) of Bombay Act VI of l.tl73, but beillg an "nct.ioll fot· "n not 
dOlla," that :\.Ct, hcillg 1 hI! dispossession by the municipality with a view to being j'catored to 
110 S8 SiOIl, f"l1s under ~he p"ovisiou8 of the fi"8t pllrag"aph of scction 48 of Bon.\IH.y Aot II of 
1 4. 12 Bom. H. C. It., A. C. J. 250 distinguisileo RS the words in Lhe Lwo Acts &l'e very 
udfercllt. ?"<LfI"ijha v. MtmicipaW"J of 8hoZ"p ... ·, I. L. It. (1 92) 18 Bom, 19, 1892, P. J. 395.) 
Thi Ifl oV6nnierl hy I. L. R. 22 Born. 2 9 on the gl'Oll'Hl apparently that as the municipality 
Act d m.>f(lIlly ill the removal Lhe act was 1I0'\; ooe .. clone ill pu !Ulnee of the Act." 

NCJtice nere~8""11 in an c£llim8 fo,' damagos arisi1lg out oj 6roOTCis4 of l'otve,'s :-A person 
IInilll( a mnnicipality for Lhe refulld of money ilI~gally levied from him 'l8 hou~e tax is 
bOlllld 1<) st'rve II< pl'edo\ls notice as reqnired by 88C. 86 oC the Act. 

The ohject of thllt provision wonld appellr to be to give mllnicipal bodie. or office,'s, 
wh" ill the hona fide discharge of t h~il' pnhlie dnlies mlly hllve committed iIIep;a.1 a.QtlllIot • 
jll tiliedl,y th!'ir powers, an opportunity of telldcrillg tiuffioiellt nmends for anch aots before 
b.· inK 1.11)';1 ~(·d with an netioll. Section 86 ill not COli filled to nil nctio .. or dnm8jitU, hat i. 
"pplicahle to ~vel'Y claim of a pecnuiary charllc/.er III i iug (Jilt of the IIctH of municipal bodieR 
01' officers, who ill the bona fide di8C'hllrge of their publio duties may have oommitted 
iIIepraliticR lIot jll tilled hy their powt"·Y' (Banchod v, l(unicipa£itll (II Dakori (1884), 
r. L. B. 8 & . -4.21). 
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~(Itice not flecessarll in a ... itfo,· injunction to o'es/"/Iin _nic;palitll from do'tog an!! act. 
A euit for R.1I injunotion t\) I' Atrain n mUllici!",lity from l'emovillg a cel'tsin huiJdillg 

0" COll8truction not heill~"11 .. etion" for' anylhill~ dOlle or purporting to hR.ve beeu don ill 
purSllallCIl of" the Act Olin he illRtitnlen without n notice 1111 del' s80.48. (Pltnachalld v. Tile 
Ahmedltblld MtmicipaUty, 1896, P. J. ~6; 1. L. Jt. 22 Born. 230.) 

~oljce not nece~8/1rll in tlctj,m for eject,nent but is neCeS8ftr" for recov61'11 oj p088e~sion 
of land J"om MUllicipality.-A mnnicipality I",vin" PUI'cl,08ed VAonnt I .. nd from a mortgAgee 
ill posoe88ioll, alld the mo,·t"agol' having 8ubseque .. tly b"ought a suit ftgRifl8t the mOl·tgRgee 
lind the IIIullioipnlity to recoval 1'0~8e8Sicl1l .. Held, thR.t an ordinary lIeti,," of ejectment 
IIgllillst 1\ IOlIllioipll,lil,y to try the titl .. to lalla i8 not nil actioll for allythill~ doue 01' purporting 
to be <lolle ill pnrslIRnce of the Act "lid therefore does 1I0t reqllire notice. The Act. cloea 
not enable or pm'port to ella.ble the illllnicipILlity to keep lalld which dOllS not belong to them. 

Wh ell a IIInnicipnlity dispoBses8As the pillintiff, the act of the mnnicipality lIIay be said 
to ha.ve been AOlllethillg done 01' purporting tu hllve heell done ill pursuanoe of the Aot, 
No.gWhn v, Mttnicip"lit!l of Sliolap1"', 1. L. Jt., 18 Bom " 19 distinguished (Kash.inath. v. GILllgabai, 
P. J. 1896, p"ge 402; I. L. H. 22 Born, 2 3.) 

Notice not necesRlIl'll in auit for !,os8e~8icm oj latln. taken by 'lnlmicipality illegl,lly.
The p}"i lltiff waR the ina.mdllr of t,he villll~o of Da.ko". lIe filed all ejentmell L snit 
ngninst th .. Mnllicipa.lity of Dakor, Illlej,l'ing thnt the lIIulucipalit,y load iJleglLlly alld wron"fnlly 
enorollohed' npou 1\ portion of the Gomti Llloke at Dakor by layillg th" fonudHti.lOl!. of a builtling 
which they intended to erect of t.h;' purpose of n dhar"msal.... '1'he mnnicipnlity 1'1 R.ded 
(inte.· alia) that the Auit was ban fOI' wallt of uotke of Act.iOll, IInder sec. 48 \If Act 11 of 1884. 
fCcla (hy a lIIajority of the Full Bench) thnt tIle proviAiolls of sec. 48 du not apply to Rotion 
for th!! p08session of lalld brought agaillst 1\ mnllicipslity. 

Per Ptt.I·sons J,-" The provisiolls of seo. 48 apply only to Actions fol' the posseslioll of 
land whereof Mle pl!lintiff hilS be 11 dispossessed by the munioipality acting or purporting to 
aot under sOllie sectioll 'of the municipal Act, which empowers them to tnke possessio II of, 
or out any olle from , that Illolld." 

Pe.· RI\I/Ade J,-" Sec. 48 do~s not, gellerally nppJy to suits fol' the p088eaAion of land, 
except ill those cases whflre the ch~illl arises on R.econnt of some act or omission of the 
mllnicil'nlir.y, whell it '",cts ill pUI'sunnce of its stlltutory powel's alld enOl'oncl,es upon pl'ivate 
,.i~hl.s." Nagusha v. Municip'll,ity oj Slw)'"ptl!l', 1. L. R. 18 BOlli. 19, overruled. (Full Belich, 
(1896) Mansha,' GaneR!. 7'ambheoQl' v. DItkO!' Municipality. J. L. R. ~2 Born. 289, P. J. 
1 96, 678.) See 9 W. It, 535 noted p. 418. 

l'loe next elise cnl'ries the prinoiple n step jurthel·. 

Notice ncce8sa,'y in 81£it Jo,' damageH, but not f01' s'Uit for ejectmeRt.-" This Buit in 80 
far as it is a suit for damages iR clearly RuC'h IL snit /I,S i contelllpillted by seotioll 48, bllt 
in eo far fl.S if, is a suit, fOl' posRessioll it falls withill the Full B,mch rnling in seoond nppeal 

0.16 of 1 96 and conseqnellLly n otice of "clion was not neoessary nnne,' tloHt sectioll. 
The illjUIIC'I.ioll is mel'ely ()onciIlH.I'Y to the ejeotment suit lind in regnl'd to su()h "clief notice 
}Ias Rlwn.ys beell h elrl to he nnnecesMl'y. Flowe" v. L ocaL 130(ll'd of Low Lelltoll. L, n. 5 
(:1 ,. D., p. 34. (Sui(lm«lI£tPJ'(' v. The Gokak MlIlIicipaHiy, J897, P. J . 1; 1. L. R. 22, 
BOlli. 605.) 

Notice not . necessary in snit J01' illjunction.-Iu I.his CAse the plaintiff who l'lls resisted 
the municipality ill In.yillg pipes on his land no\v AueB fOl' 1111 injunction to restrRin them 
fl'om doing 80. It is clel\l'ly not ,t suit '$01' nnything' tiol/e in pUl'snal/ce of the Act, but to 
prevellt the munioipRlity f"om doing whItt the pltlilltiff nlleges to be an illegal act. The 
B ctions COlI versant with this snbjeot h:we ahvl\ys been held "ot to "'pply to actions fOi' all 
injunction, FLowe,' v. LocttL BOQl'd (JJ Lrt1V Lp.ytoll. L. R. 5, 011. D., p. 347. Pre.ident,l'aZuk 
BO(jI'd, Sin«f/llingll v. Nm·" .Ylllul1lo. If,. R. Ml\d, p, 317, Manohm' G,meph. v. DakQ,'e Muni. 
cipality. P . J. fo,' I 96, p. 768. b:t1.lIlalfLpP" v. Goknk Mtmicipalit,y. S .• '\. 629 of 1 96, 
decided 011 8 Jallllary [), 97. (H(lriLaL . Hilllllt, I 97, P. J. 17. 1. L. R 22 Born. 636.) 

Held, follo~illg r. L, R. 25 ]30111. 142 (nol,ed mpm) t.hat section 527 of the Bombny 
Oity Ar,t (1'\lITes!'onrlill !\' to this RPCtioll) did Ii 0l apply to a ~uit to r08tl'sin a mUllicipHl ity by 
i lljlllloti c.n frOlll doilll!' all II"t which wss thl'Plltellc] but 1I0t dUlle; hellce no 1I0tice was 
nel!eijsary ill such n. nit. Se 6 Born. L , R. 102 lI (1ted p. 290. 

Notice 'nereSRfII"Y in 6uit for 1VI·()lI!Jfu.l tiistIliHsnl nJ 8e'·VlIlIt.-WI,ere 1\ muni'lipality exer· 
oising tI,e power p:iven to it by the Aot nisll1issps olle "I' it~ RervHlIts, tllat i~ II an A,·t nOlle 
or \lul 'pol·till~ to hl/ve hepII dot e ill PUO'R[IIUICe of the AClt" wit-hill I,he meaning of this seotion . 
(Mtuliciplllitv of natnClgj"i v. V"pw(eo B(,lkI'uh...a, I. L, R. (1915) 89 Born. 600.) 

Calcutta HiJ.h Court Case,. " Notice ~8c69Sary OIIoly ill C/l888 of bOlla jid, e31ef'cta8 oj 
powen" 1,11 m16nicipal1ty.-SeotiOJ. 87, Bengal Aot III of 1864, is applicable only in those cues 
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where the plaintiff ohlima daml\ges for oompensation for some wrongful Ret oomm itted by 
the mUllj ipa1ity or it$! officers, &0., in the eXe1'('ise, or honeRtly ,upposed exeroised of their 
st.atuto,.y powers; And the "o~ioe is me&nt to !live the mll"ioipality anopportuuity to make 
Rmends f(u' the wrollg wHhout illClII'ri lll1: tile cost of litigation," (OhnnaCI' Sikhur Bm.ao. 
pa<lhya v. Obhoy O/WTIt Bagehi (1 80), I. L, It, 6 CIIoI, 8.) 

The OAseS in whioh a publio officer is entitled to Il notice nndlll' ROI'. 424. C. p, Oode, 
are those in whioh be iA 8'''''(] fo,' dnmo.ges {o,' 80me wr<llll(' ill dvertentl c')IIlHlitted by him 
ill the IIi ch,\rgEl oC his official dutics fllld the object is that' if suoh an offi('er elltr llsted with 
powers happens to oommit '\11 inndverteJ.oe, il'regnlarity, or w"ong, he fore a y one hns a right 
to "equire !,IIyment iu .'espect of that WI'Ollg, he sh'l\lI have an OPPOl'tuliity of settill!l himself 
right, making amends, restorinl!' whnt he has tnkell, or payi llg fo.' the darnflges he ha done, 
(SIJahebzadee Shahu7l8/.ah Begum v, FCI'gus80n, I, L, H. (18 1) 7 Cal. 499.) 

Notie. neCeS8U1'1/ in suit fa" ilZegQ~ una maLieioUB arrest.-The plailltiff sned the 
defendant, a police officer, to .. eoover damllgoa fOt, two distinot !L"ta (visz" wrongful arrest and 
tt·eRp,. 8) 1\1le/ted to Itave bpeu illegally alld malioiously done by the defe'1I1nnt on Lwo 
diffel'ellt ooOO8ioll ,nnd claimed oue lump slim as dalllllges for botlt the acts, 

Held.-That the fO"mer /lOt (viz, the plaintiff's III'l'est) was 1I1l ' ad done by the 
defendant in bis official oapltcity Rnd was clearly of the killd oontemplated by se(ltion 424 
C. PI'O, Code, and 80 the suit WitS rightly dismissed for wnut of such notioe, I. L. It. 7 Cnl. 499, 
distinguillhed; it cloes IIO t walTalit the ci rRwing of 'my distinction between ut, of this kiud 
done inlldvertelltly or othel'wise. • 

Qt,al'e.-Whether the lntter not (viz., the trespass into the I'IILintiff's house) on the 
allegations ' ill the "Iaint, was IIIl Aot done by the Mag-istrate ill his officinl cli.pacity, and 
whether a notice would be necessary (Sogendm Nath Roy Bahadtlll' v. P"ice, 1. L, It. (J.897) 24 
Cal. 584,) 

Notice neC8R.al'!l in Buit to I'estrain mtttlicipality c;cquil'ing rond.-'rhe milllioipality 
deohlred a .'oad to be a publio road nnder Bengal Act III of 1 64 seo. 77 of which requires 
that no aotioll for such a llIatt.el' SI.RIl be h .. ought until ono mOllth aHer notice in writin!l. 
Plailltiff bl'onght " suit to restl'uin the munioipality from illt,e,'fering with the road which he 
declRI'ed was his p.ivate road. Held that as the tnll' licipality acted ullder powers /liv n, . the 
notice was lIecps89."Y and that a notice objecting to the decision and asking the mnnio'pality 
to ,.e·collsidet· it was not ellough. (~blloymwth Bose v. Ohairman MtmicipaUty Kis/maghur, 
1867, 7 W. R. 92.) 

Notice 1leu8sur" in re'peet oj (tct done bona fr.de.-A llIllnioipality is entitled tv one 
mOI.t.1,'s notice under sectiou 87, Act HI (B, C,) 1 64. whell I,etin!,\, bon.l. fide in the belief that 
in dAmolishif'g It. boilding they al'e exe"cising powers givell thelo by the Act; not if th~ir 
proe eding. are not justified by the Act and only colo.'a(,1y dOlle ullder oover thereof. (Gapes 
Ki8hen Go8s/li,l v. RliLand, 1 6 .9 W. It. 279,) 

J(adras High Court Cases.-Notice not "ere 8ary I'll suit for breach of eontraet.-A 
suit wa brOlll!ht to recover f,of)'J the municipalit,y the h"lanc:e of a RUII , of money dne for 
timber Bupillied nnder It. cOIlj,ract. Held that 110 notice waR necessary, such 1\ suit not 
falling under seo, 16 , Mad. Act III of 1871. The contrnot mn.y duubtlellll he made undel' 
DOwers oonferred by the Aot, but a breach of the con!;ract lIy non.pnyni~nt of balanoe is 
not" anything done nndflr the Act." (Hayanai v. MeQuhue (1878) I. L. R. 2 Mad. 124.) 

This decision, it may be nseful to compare with thntin Selines v, Jud.ge (1871), L. R . 6 
Q. B. 724, where the qnestioll arose on a seotion similtj.rly worded, nnd it was held that 1\ Buit 
to recover back money "airl <In an asses meut of a high way rate made nnde,' oolor of the Aots 
5 Rlld 6, William IV., Chap. 50, required preliminary notice, the oolleotion, t.I'\Jugh illegal, 
being U1ade ill snpposed pilI' 'lllDoe of the powers thereby conferred. 

'l'be CIUIe of Hid/.am.d Raivway 00, v, Local Boru'a of Wh~thitl.gton (1883) 11 Q. B. D., 
7 ,seenl' to go somewhat fUI'tI,e,' in this dh'ectioll ; for the"e the notice was held neoeBsllry 
in a uit 0 recover bllok, ns money had and received , SlllllS which had bee II paid to the Local 
Board"8 blU'gea lor the repair by them of a road for whioh the plRintifs had mistakellly been 
regarded R8 re8poltsihle. Lindley L. J. ; observed thRt it hftd been a rgu Rd that no physical 
power had beau pnt in fo"ce, bllt t\.lI.t this was n viciolls A.l'gument, ana thot he oonld not 
follow it. Probably, however, tlte thing done ullder the Aot ill that cIIse, whioh was regarded 
liS givinll: he cau e of action to the plaintiff8, was not the volnntary pA.yment by them of the 
money, hut the Retion of the Board in uudertaking the l'epai r of the rond lit ~ho plaintiff' •• 
ohuge . 

Nolie, not tte<:tS arv in. Ruit for injunction.-" The plllintiff lmilt a Willi on bie land 
,ituale within the limits of the l.'aluka Board. The JJocal Boal'(1 onlled. upon him to 
remove the w01l118 constituting an obstruction and gave him notioe that iu default of hie 
doir.g jIO it would be demoUlhed by tbe al1thoritiea. The plaiutiff now bJ'ought •• uit 
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for a.n injnnction restraining , the defeudants fl'OIl1 interfering wi~h the wall. Held that 
previvul "otico of action under SIlC. 156, Mad. Act V Ilf 1864, wos not neCt8Sary: 
The secl,iou contemplates Wnits for damages .md compensation and does not apply to a suit 
to oht.li" n declaratioll of title to inllnovable pl·oper.,y. or for all injulldion to l'es~raill 
interference with such property. Syed Ami,' Saheb v. Velllmt,u'a1l1a (1892) r. L. R. 16, 
Mad. 296 followed, where Jl, suit was brought to recover from I,he Taluka Boarn Innd ou 
which the Boa.·d had electen .~ public ]"triue." (P"esident, 1'aluka Board, Si1:Hgangll v. 
N(lmyanan (1892) r. L. It. 16, Mad. 317.) 

NoLice not nece88a"y in Stt-;jt for i'ljunction.-'l'he lIotice. required by scctioll 261 of the 
District M:uuioipalitieR Act is IIOt neces ary when the suit is for an injunction which refers 
to what it i8 apprehellded will be done in the future, and doeR not I'elate, as the sectio" 
does, to acta "done or purporting to be dOli e." It would 1I0t be right to impute to the 
Legisillture Iln intention to illsist upon the lapse of the interval involved in the provisil)lI as 
to .\otice even in r~gnrd to cases where such lapse might be attended with the completion 
of t.he threatened injury, the prevention of which is the very aim allll end of the Buit.
Of. Kirk. v. Tood, L. R., 21 Ch. D., 484. 

Pla.intift"s laud was on a lower level than a road which bouuded it t>~ one site. 
'ro prevent the water which collected in thA road from flowing ove.· Ids la'1I1, I.e put up a 
J'idge below his land flnd the road. Defendallt demolished it and tile wHter flooded plaintiff's 
IImd. He brought lois Ruit [01' damages alld for flll illjunctioll. Held that the rigbt of the 
oWller of higher lalld uuder ij6cti6n,. 7, illustration (i) of the Eflsements Act, i .e., that the 

• water IIntuml\y risiug in, 01' fallini{ 011, 811,'h land shall he allowed by the owne,· of aqjaoent 
lower land to rUIl nntllrally thereto is not a right in the IJatnre of an easement and is 
tiubjeot to the rigbt of the olVner of suob lower land to build thereon under section 7, 
illustration (a), of the ,Act. . 

• The owner of the lower lalld cannot complain of the passage ot snch water ae an 
injury, but he is lIOt bound to keep open such way alld may obRtl'U<?t it by suitable erection 
on lois land. Defelldllllt in removing the obstruction had committlod a trespass, and sl,ould be 
restrained. Smithlv. Kem·ick. (7. C. B. 515) ; 1864, speo;'\1 No. of W. R. 25 I'eferred to • . Ry!andg 
v. Fletcher, L. R. 3 H. L. 338, referred to (Mahu1l1.uhopadyaya Rangacharia1' v. Muniripal 
Ooullci l of Kmnbakouan, 1. L. R (1906) 29 Mad. 539.) 

Held that seotion ]56 (1) of t he Madras Local Boards A,ct aM amended lind whioh is 
identiMI with sectioll 268 of the Madros Distric t Municipal .Act, does nol. n,pply to snits 
brought for "n injunctioll and 80 notico not neoese/Ll'y. I. L. R. 29 Mad. 529 followed . . l 'be 
perioci of limitation prescribed by sectioll 155 (3) applios only ill the clOse of suits falling 
nnder section 156 (1) which does not include suits for inj(lnc~ion. 'rhe amendment of the .Act 
did not "Iter tbe In.w. 'I'he snit for injunction was therefore di8T1)is~ed for want of lIotice. 
Sec. 156 of the Madras Act is tl\ken from Beo. 264 of tho English Publio 1IealLI. Act 1875 
(3);l and 39 Vic. C. 56) 1\1I!l it has been held that tlmt IIond sim.ilar enactments with I'egard to 
noticos n~ainsi. public authorities were intellded to apply to an olion for damages and not 
to an injllntltion to I'estrain an injury. See Flower v. LOBILI Board of Low Layton, (1877) L. R. 
5 Ch. D., 347; Attorney Geneml v. Hacklley Local Board (l 75) L. It. 20 Eq. 6ll6, SeUoes v. 
lIfotloch Ruth Local Bom'd (18 5) L. R, 14 Q. B. D. 92 ; Chapman M01'S01l8 ~ Co. v. Guunlir!ns 
of Auchz"l1d Union. (1889) L. R., 23 Q. B. D., 294. ee also (1 93) I. L. It. 16 Mad. 317, 
which embodies the priuoiple of these decisions. See also 1. L. R. 16 Mad. 296 (supm) nnd 
474 (nl,lte 6) allil!. L. R. 22 BOlli. 605, (noted p. 413.) (Govinda Gillai v. Taluka Board, Kum . 
bakonam, I. L. R. (1909) 32 Mad. 371.) 

Allahabad High Court Cases,-Notice necessa,'Y only whe,~ .omething is dOlle and 
cO"Rcqu6nt£y compensation c!aimed.-Noticc not 1~ece8sar'!l in suit jor decla"ation of I'ight to pro. 
perly encroac71ed on by municiplIlit'!I.-Under section 43 of the N. W. P. and Oudl. Mllnioipniities 
Act (XV of 1873) it was held, on the uonstruction of the seotion and of anRlogous provisiOl1s 
in English Statutes, that notioe is only nec08sary where the quit is brou/l'bt for a tOI·t or a 
quasi tort. 9 W. It. 635 Itod P"icc v. Kinlctl .Oha"ql'll Ghose, 5 L. R., .Appx.50 followed. 1'he 
prodsio/'. llS to nOLio ;was dirocterl solely to ijuits bl'ougl,t for dllmages oonsequlmtiN I 011 the 
II Ct done by th Oomm issioner. 'I'be IimlLation referred to did not apply to a suit in whioh 
plaintiff Rs"ed for .. declaration of his l'ight. to property enc"oRohed on by the munioipality. 
(l'lI c Municiplll COl/unittce of M01'Udabad v. Ohatri Singh, 1. L. ft. (1 76) 1 All. 269.) 

Notice not 11ecessaru i!~ suit fOl' delJ lcU'ution of ,.ight to building dcmol1shed.
Section 43 of Aot XV of 1878 oonte'llplates slIitA ill which r elief of :l. pecullinry ohlU'lio • 

• tel' is clailll ed for (lome aut dOlle ullde.' that act by a Committee, 0" allY of thei., officers, 
01' IlIlY person nctillK nlldl'T their dircctions, alld fo.· which danu.ges oan be recovered from 
thelll per801180lly, 80110 lIot " euit Against 1\ Committee fOI' a dauJAration of the V"lintitr's 
right to l'e'COlIstruct a bllildillg whioh had boell den.olished hy ~he order of such COlllmittee, 
and for oompensation fOl' 8uch deIllO\jahll,ent. (lIIaumi K<lsam~dhall v. 01'ooke, 1. L. R. (1879) 
2 .AU. 296.) 



Notict/ flOt fltlct/"af1/ in 8uit fot' dt/c/.arRtioR of righ,t to t/,tabli,h a market.
Plain.~8 applied for permlssioll to eat&bli.t, a nlM·kElt 011 their own lAnd. 'fhie the 
mnni<'ipality I·efoeed. Plaintiffs Baed for IL decla .... tion of theil' right and for II. pel'nebolll 
injllnction restraininll the mnnicil,a1ity from their exeroieing tloat rii(ht. Htld by StoarL 
O. J. thllt set'. 48 of Aot XV of 1878 as to the hlllita~lnll 1)[ 8 month. applied only til floits 
brouN'ht for sometbing done ullder the "ct, in wbf h cmtnpensat.illll WitS olaimed, 8inoe tloe 
last elanee proyides tbat if "Buffioient amen0t! II he teudered plo.hltifl sll",I' not recovel', it did 
not apply to the I"'esent snit. I. 1;.. R. 1, All. 269; 1. L. R. 2, All. 296; I. L. R 6 Cal. 8 
followed. Hetel "e,' ce'ltra by Dnthoit J. tloILt the I'efutial to give permi~8ion was an act doue 
under the Act alld Ulllt tloe 8eotioll iB not Iimit.,<1 to 8uit" for damage8. 'l\hat even so, all 
plainti!!,. snit ,,&8 b"sed on the injOl'y done to him by the a.ction of tloe Itlullioip"li ty, it Will 

_0 far founded Oil tort or qUR8i tort even ' though dam9ges were not ~Iaimed. (Bilji Mollan 
S,"gh v. The Coll.ector of Allahabad, I. L. R. (1881) 4, All. 102., SlIbseqRently the Full 
Bench oonfirmed the decisioll of Stuart C. J. and reversed that of Dutlooit J. vide I. L. R. 4, 
All. 339. 

Section 424 of the Ci"il PI'ooedure Code provides th~t "110 snit shall be instituted 
again8t a publio offioel' in respect of lin not purporting to he done hJ[ hhn in his offioial 
capacity until 2 mOllths after 1I0tice ill wl'itiug." Seolion 42 of the Police Aot (V of ~861) 
II&Y' .< anything dOlle 01' intended to be done nudel' the provisiolls of the Aot." 

Notiu not neceS81L1'y fOI' official act not. done in good faith. -Plnin.tiff brought a 8uit 
again_" A Polioa oftl.eer olaiming damages for wrongful cunfinelllent, &0. n was fouud thllt 
hI! did not pU"port to flot ill good faith ill pursuance of t.he law, but took advautlll(e of his 
p"sit.ion as " 'Police officer to commit i1le~1\1 '\lHI tortious acts maliciously and without IL canee. 
Held the uotice was 1I0t. lIet'ea8ary "lid snit 1I0t liable- to be dismissen for Inok of it. 1. L. R. 7 
Oal. 499, referred t.o. I. L. It., 24 C. 584 distinguished as there the Hct oompl"inad of w~s 
done in hia official capacity. (Muhamad 8addiq Ahmad v. Panna Lal, I. L. R. (1913) 26 
All. 220.) . 

. hit for 'ni"nction against levy of taro demanded-is notice necessary?-ll.ld by .A.ikman, J. 
(Knox, J., di_ntiente) that where a suit is b"ought against a Munioipal Board, to which tl,e 
N. W. P. and Oudlo Mllniciplllif.ies Aot 1900, is applicl\bl~, to obtain lin illjunotion proilibitin'g the 
Board from levying a tax which the Board Ioas threatened to levy Oll the plaintiff, t.h~ sel'vioe 
of ,UGh notice as ia presoribed by sectioll 49 of the said Act is a condition precedent to the 
maintllinability of the snit. The snit was one" in I'espeot of all Act purporting to be done by 
the municipality ill its official capaoity." 

Knoz, J., contra. Where tloe suit is for an injunotion roel'ely, no previous flot'oe is 
neoellM'Y. 'l'he 1I0tioe is reqUired whore lUI act is done, not to 80mething tl,at mayor may 
",* bfI done ill the futlll'e, 1. L. R. 7 Cal. 499 referred to. 'fhe proviso referred til was illl
ported into the Aot. of 1 95 out of an excess of superfiUOtl8 caution. It. WIIS not required 
and when the Act of 1900 was enaoted it was dropped out. (Go'eenwal/ v. Municipal Board of 
Oatonpore, I. L. R. (1906) 2 , All. 600.) 

The Aot of 1900 omits the proviso ill the previons Aot I of 1895 whioh stated" PI'ovided • 
that nothing in this section shll1l o,pply to any 8uit under sec. 54, Specific Relief Act 1877." 
Thi_ ominion WII.II deliberate, the ohjeot of the Legislature being tlla unioiplll BORJ'dA 
_houlf! have notice of the intention to bring 0. s\lit slloh as the present, 80 thAt they might 
have An opportunity, if so "dvised, of withdrawing from some nntenRoble position they had 
taken up, or wt:ongful de'llaud they hRve IIIade and so 8avinf:{ cost of litigation. 1. L. R. 1 
All. 269; 2 All. 296; 4 All. 102 ,tnd 339 distinguished. as under the old Act XV of 1873 whioh 
did Dot contain the provillo. . 

Notice necesettrl/ in 8uit for (Lct done in pro1'9" di8charge of powers.-Plamtiff ~ued to 
recover from a Police officer certain books seized dllring 0. 8earoh u .. del· th Oode of plaintiff's 
bOIlIle. Held, if he did so, which Willi denied, he did it in his official co.pa.cit.y, lind 80 the 
notice "lUll necessary. I. L. R. 24, Oal. 584 approved. r. L. R 26, All. 220 distinguished as '/ 
thel'S r.I e ofticer a.cted in bad faith. (Bakhttuar MaL v. Abdul Lrttif, 1. L. R. (1907) 29 All. 1m'!.) 

&it against counciLlor for act done officially-notice ftCCeS8ur1j. A member of 0. MUllioipal 
BoArd cbarlted ... 8noh membor with tho 8nppyvi iOIl of t.I'e sanitation of tho town tllad a 
rep"rt to the Boal'd wloich re ult.ed in the proHeoutioll of certRill perRolIS fOI' R. rnul1ioip"l 
offence. The persOIlS pros9Cnted were af·qllitt.ed, Rnil thereflfter filed a suit for damages fOI' 
malicioRII prosecution ~aill.t I.he maker of the repOl·t. Held tlt'lt Iho nef"n(lant W!\A "ntitled 
to thl> notice provided fOI' hy "eolion 49 of tbe l\fulli('ipalities Aot, 1900, IIi nco defendant, 
pnrported to flet ill his offioilll capf\City a Iuch menlb~r. M,.hamlllud S(lddiq Ahmad v. Pa·nt&u 
Lilt,!. L. H.. 26 All., 2l!O, dilt.illl(oiabed &8 ill that C""e defelldallt did llot pOI port to flOt in 
good ,,,iUl. 'l'he preeellt CflIe W&l more like that. in 1. L. R. 29, All. 567. (JuglLl Ki.hore v. 
J""aL Kiehore, I. L. R. (1911) 33 All. 540; 8 A. L. J. 1S09; 1911, 10 Ind. Cu. 1.) 
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lloliu ..... 111'\1 i .. ,"it lor dn",""'/(J!" I'roNnlt~ ... tifT" Act dOll. ;n good fi.ilh-.. ot 
_u""1/ if dOM _ticio .. ~It'.-·rhe lI1u"iei!",lity proHl'ute<! pl.iMiff u"do'll· ~ec. 218 nf the 
Be llg,,1 Munioip"1 Act ISM for non-con,,,\i,,,,oe "ith 1.0 ord~r to relllOll'(I cart ... i" Btrll"Lllf1Ia .. nd 
ololaitled .. oonvicyou whiel. "" Appell\ " ... l"8uraed "II ant J • .,uary 1905; Oil :N ~o". 19rJ6 
l' l.i .. t~ Ikon ed the n.onicipali,y .ith .. ""tice I".d On 40 Jan .. ",.,. 1906 Iller! .. ol .i\ .wit for 
damag&ll tor mnlie;oll! p.--:"tioll . SeM that "' the p ..... llflClltion wu io I{ood r"iLl, Mild that 
it"'i r ..... re ... onal,le and prob"ble CAIIN fo.· it, the e" it w &ll 0,,,,, .. 11 Ullder.eo. 363 nf tb .. Ad. 
If it" had been found that t i,e elB""nI of the monicil'"lit, h"d aN8<1 m,,'ic;on~ly "itl,oul 
"'""&0" ... 1110 lind " roha!)!, 0'""'10, it eould not he .... id thnt their .. ot ""Ii 01 ... , .. under ~he ,tat"te 
a nd tb ... pecia l li"';t.a~io" 1"o .. id6fl by IHKI. 363 would It,,"O b""" i"'p!,liCllble. 9 W. H. 635; 
6V,I. 8; 8 C. I •. T. 376; 21 M. 861 , 2fl B. 387; I •. IL 6Q. B.n4;40 I •. J. Q, B. 237; 2"- L.T. 
9O:i 1 19 W. ft.. 1110 r"r .. rfo<{ 1,.... 3 C. I,. I . 36 (Nute.) tolluwed. (Sh"UI4 Bibi '1'. Cltai,.,,,a,, 
Barll"",,,r J[wllkipality 1910,6 Iud: Cu. 675.) 

.. Ou. month'. previoQ. notice.-" The objPct of thi , pmo ilio" wnuld .pI"'''' t.o be 
to gi"e m,,"ioip .. l l>O<Ii88 or olll,,"rl, who ill the bQ"" foj~ di",Io"Qle .. r . ilele puhHo dut;o~ ""'Y 
have , .. om,"itted iIIell,,1 aCl' not jllfltilled by their !)Owe"I, a" 0l'vonnuit.V of t .... de>'i nll' ,,,,,elld. 
fOl' luoh 0Ul1.8 before bei"g ha"AAlied with I'" "ction. (I. L. It. (1884.) 8 Bom. 421.) Th" pur· 
~ of the hI'" i, th.~" !i""icip"1 Committee Ihonld have l'ea-onuble time t.~ .Olwer dllim, 
made r.g"i na~ ~t. ( 11 0 P. L. It. 1911 ; 9 Ind. Cu. 844. noted p. 285.) 

Tlt ie dOlll Dot "'e~n U"ilt tho uot.ine itaeU mnlt atate that .he i"t,ended anit will be 
oo"''' .. ''ced afte,· 011" mOllt!,. ~o I'Or(;,d ""et! be at"t.e<l. Even if .. lelll'lr poriocl t;1I\'l • 
nlonth i a'~taterl th~t .. ill uot vitiate tbe 1111,1011 pro .. ided ~hllauit iluut brought. till dt(jr j'lI 
~i1:I'lratioll of I.he month. 

Ullder the E"j{lid, Act tho periO<\II nre re811llCI,ivel, 14 d"ya ,,"d 3 mnnlhlJ; lnul ~ r tl,e 
C .. lc"tta, Beng,,1 ""n N. W. P. Actl! I .. nd 3 mnnt h.; ""d"r ~he C. P. A,·t 11 "ntl 6 ",,,,,tI,", the 
P llnj .. u Ant g;~/,. I monti' "nd ,,,, other iinlit,ntinn, .. hi le M"dn" Act i. the a~ma "s Lbi. Act. 

Il'h"t eon.liIllle. II 1l000d Mtic •. -WIl"rll" munio;p"lity th ... ""i.~u,,'l t,o haye lL l'o;ldi"l{ 
pnlloo down becanll! it w .... "n .. nthor;"",! .md the plMintiff'. ",,-lidtora wro'e to .hll mn"idl'~lity 
thu the, 10M been ill.troeted \.<)" prl!pare !>IIP/II''''' W Jilll "Iui~ w l'eIM.,.i" the nlnuicip"IIt, 
.. "d "lIqn6lfhd that no ,tel" II hould hll take" uotil the re·optll1illg of the C .. "rU, Held th"t ttl1 
Ibe reqn;."ment. of" nntioo ... el·e .ui>ttautifLl1y oompli"d with i~ lunl it Will " good notit,'O. 
(6 80m. L. It . ~028 II OLfl(I p. 290) 

Ph,;ntiff co .. ".lai11lld " f th" reflllal or the mnnj,·;pali •. , to 1:;'1'11 hi", fnli ",,01 nndi",u-had 
po .... uinu of tl,,, I""d of whilth, he ... id, hll had l>OOo)"'e a.b..oh,t" " .. n .. r by pnrohllll". ",,<I th .. 
q ueltl"" for d"IPrmi "atl"" Will wh .. ther t he ~nit. h"d b..en h!'Ought ... ithi" tlo""e mOlltl,a .. r 'he 
"pfu""l, sec. 48. 'l'h" CO" "!,, ,;" ""on~ id,,, ..... ion of 'h I! to! r 'n~ of a. "odlltO 1('\''''' loy .he der .... . 
dan L to the pl" intilf, ill whloh ~h., muuioll'" li •. , t(lld 1,I .. intiff th""lIh Ihey ~old th .. I""d \.< . hi ... , 
he Ihould \lOme and tAke tt 11IM .. .. r it, h/rld that it '11'''' not .. , !"II,lirjt .... to IIi"" lhll 1,IIIillt,II' 
"otice tl"lt iot "ny CRIe the perfoo·m.u,o" of hi~ oonl··act of ,.uroh .. , ..... "uld t... I'8fulIOd." 
(j£upari v. 7'h. Vira""num. Mw,~i";:palit,, 1896. P. J . 619). 

See 7 W. R. 92 noted 1,. "1<4 .. he.-e a I ~tlar by pl,,;utiff Qbjectilllt to the "'rtion of 'he 
m,,,,icipII'it, .. lid uk;", ro.· re.oonsideration of their dllOi,ioli w ... h"ld .. at to hll ~ullll·;e .. t 
notice. • 

l .. auJlicill"t 1I" /ic,,.-Tlte proVi8;U". or tha ?ll><d,',,~ City MUn,cip,,1 Aot, aoc. 433. aT(! 
ah".,.t idelltie>o' ... it.h thll h t p,,, .... of th;a aeetio... It .... y .... 011 ,,(won"t of "")' "et d""". nr 
purporti", to be dn"a. in purau"",,Oi' Or elet:ution o~ intendlld ex~ • .mti"n uf t"i~ Aot., tor in rei· 
PII',t of "'''y .. 11"6(1'1<1 I1egloot or dllfRnle ill \I. lIelooul io" of t"i~ A O~I" but ~~M~ tl""t thll " ", ioe 
, h .. 1i be " I"ft ttt the ~lun;o;p,, 1 Offioe or "t the 1,111011 of "bod .. or ~,,..h POO'IO(>'I," i. •. , offi~'f}r 
or IM nant. Further ," IlIOIt ,,~ioo ,hMIl alAte ".I.lioi1ly the caulle of action ,,,,d thll 1I""'e 
I",d ,.ba "Iao::e 01 abode or the j"teud>'d pl"illeUt and o f lti, "t\.<.rney or IIgent. if .... y, aud 

.,baU ':" ligllad "y t he ;nte"ded pla.intill, 01' hi, attorney "I' ~lIt." 

. " Ju a. Illit ~!rlIi"tt tI'e lUllnicipality to rO(K)"e'" dllm"'JlM for the demolition. of a ho,," 
bUilt "1 "l.untit!: .... i.hnut p re,,'OUIJ "otice under toO. 266 of thRt Act., th .. nO ' io .. of II(Itio" ... "a 
iI. leU. .ijlued Il, pl .. intiff nnd d!t~ from hi. pl_ uf flliidouco, I"nt did not ,late where 
~b!, huu" ill <!"lIfIItJ,," had ~tood. "or tha date or ita dll,"nlit;,·", nOr .I id it atllta poaiti reI, 
th",t "n .....tion would he b,·oul(ht. H.kJ. tl,e lettor ...... not. • ""ffioieut uoL;!m of action." 
( lHv .. tji Rea v. P,...<i,I''''t, Jlat/ra. Jlunicipar.'II. I . L. R. 16. )loW. 503.) 8"" I. L. It. 25, 
lilt<!. U8. nOled ",, pall" 133. . 
. NOlie. IIot d~f«ti..,. /ler,,1j.fe dflma,r, IIot lfH!CiMd-Olljr<'!ioli 'If""or "- ai/n'rll'! f~r firrt 

h/IM " .. N~i,j ...... -Wh"" "n"ti~o .ent. tn" ",u,. ic!,oOIlity in ''01I11,li"",>@ wi,h .... ,·,1 .. " 261 nf th .. 
Mild"" AOL did " ,,' "I...eif~ !.he It.·nnunL "h.im ....... oo""Jttll .... tion or "'''''MjVIfI ... nd "P'''' .he 
OII1"ioi.-I;., atllti ... thlt tbe ,,," ioe ..... <lafeo.i .. e, the ae ".t ~r l~k,,<1 to I", I":ur,,,e,! "r the 
nat u"" of th .. defeat. b .. t t he IflltnK:ipe.li t, too ..... 0 nud,,. of the roque.t.. H,/d, I I"'L the II,,; t 
_ net &ble 1.0 bIo di'lIIiNOd fill' 1I000000mnliazu» wiUl MOtion 361 b .. t""8' !'Opr!! to tba 
declIIaa i.a I. L. B. It Mad, 886. . 
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A Iso that an objectioll by the IIIltnl"ipa1ity tlll<1; tile "oil; WIlS b.nred iN one which could 
not be r~i ull for the tirst tillie 011 .evi.ion, III or<ler to deeide whether this oloj .. ctillll was 
110 valid 011 the Hight Court would h"ve to gO into .he qll .. sllon whether the pl'ovisioos of the 
Act "lid ill ~ubstnll('e Allri elie ,t b " n complied with, Tltis is Il qlle,tion of flt!'t tho Lower 
(JOllrt sl.olllli h ... ve docirietll\"ri the \til,d, C'llll't ill thl' "losenclI of "" ," evidoll('e "nuld 1I0t 
adjlldicate ou, (Mrmicl'l'at CotmdL oj K'II'IIOO~ v, $v,bbanll ahcttv (191)3) 13 Mud, L, J, 426,) 

Notice not dpJectivc, bcca"~6 a,IIlI'eR,' and caul'< of ar,liol~ '101 de/ailed,-I" II Ruit agaillst the 
Municip:tlity Uit,y of M.ldl'lt~ for dn,lIIng 8 'URtllllled hy the I'lailltiff by ,'fA8/1" of Slll Il('ciriell\; 
o<'cllsiolll',1 to hi borses th"oul(h tlte il\,rtHlair or II road witltill thl' lill.ite uI Ille 1Illlioicipality, 
it "pp""red I hat .. t the cl",;o of II, e(m'('spolld IICO betw!" II I I'e I'lniu t iff Hlld the Presideut of 
the mUllioipality, th~ pln.illtilf, in 1\ letlc" 1"'l\ded .. Madras", st"tetl cloat he hu,d direoteil 
allot'Olters 10 sell tile ho"ses, "lid tbn t he wonlil .. p"l)oe d .tgainRt' yon hy law to rt'co,'e.' 8l1oh 
108801' dam"ge 118 I may hR.ve sustai"ed I', ""d "d(leil " kindly coliRide,' I,his "8 notice of claim 
ulltie.' "ctioll 433 of M IInicipal Acr, ~o , I of 1 4," 'Ulri t,Io"I, the phlilltift's A,t,tllrneys, in (. 
8uus~qnent 1ettl'r, d"noalld,.d pnym""t of lIs, 1,000, "uI'i llg r,I, ,, dlltn"Jl;ea Rt1stni"e<i by ofl,' 
cliellt by rell on of Lhe l :el{l~(,t til keep ill p .. op~r rep"ir that portioll o[ th I'oad, &0,," alld 
stated Llmt iC the sUln clailllo<l were II0t paid, the pl,dlltiff would b9." oompelled to hnvEl 
recourse to law La recovor the .. allie without fUl,t h(>1' IIoti~." 

Held (1), that the two leiters Rhoula be re"d togethal' (2) that the ('II\13e of aCtion wall 
stated 8uffioielltly ill the second of tilt' auove I I.t,el'8; 1\.11<1 (3) t"1\t the pillilltiff's ndd .. ess was 
sufficiently !!,ivelt in the ft"St of tho abov" lette"s, IlS defendnnLs kltew quite well where 
plt,iutiff was (,0 Ioe fouud. 

l'he Cout't .. IIIIIst import n. littl " ~ommon kllnse iuto notioes ot: tl ,is kind (viae Pollook 
C, B" iu Jones v, NtchoUs 13 :r.r, & W, 363.) See al,o Osbom v, Gough 3 B, < p" 550 whe.'s 
the deCendant was a. 1tf:ogistl"a.r.e, and "" Ildd,'e p beyol,d "Bil'IlIinJ:(ltam" was giveu, (E(tZee 
v, Municipal OO11l1llissiollel'S, M"d1'([s, I. L, It, (J 91) 14:M d,3 6) 

Suit ~arrPd eilitcl' woy,-PI"i"Liff'H CII1I8 of actinll ,1J.!'"iIlBtJ a IIlUllicil'AIi(;y /lccrued Oil 
30 Angust, he served "',e r qnired 1I0tiuo nlldor s, 363 :at'II!!,,1 MUII,icip,,1 Act (III of 1884) 
(" 110 suit sl",1\ be brought .. 0\ .. uII~il tho f'xpirat.iou II( Olle mo"th uext nftel' no Lice 
'c,") ou 2 OcL"bpr, and illslitllt d tlto ~UiL Oil :.8 "·,,vHmbol' on which date tlte pi llill t was 

returned for afllendmeut auel Il.l!aill prPKont.ed 011 1 Decemuel', 'I'll objeotion that the 8ltit 
WlVO ,"'ODlalll"O WIlS 1I0t takell in tliH wri'ten "tott .. It, li t lout ill tilli UOUl'S'\ of "I'I!I) '"0Il t, II,'ld, 
.hat if tlte suit be ,'otl si Je" ed to hl\\'o bel''' illSLitut .. ,l lin De", I , it W"H ban'll" nnde,' 2"d 
.'aI'Sl, 8, 363 ('lin suit "hall b~ lirllllght IIftOr 3 months next after 1l('ol"'l"l of "HI180 of 
actioll; '); IIlId if it be oou -idered as iustituted on 28 Nov, it was premature by olle droy 
nuder tbo first para, 

Held furthe,' tbat the plea liS to lloti(\!, oOllld he taken ill n"gnmant tholl!!'10 1I0t tAken 
ill tbe written sratenll'ut, 5 C, L, It, 148; 340, 257 disl,iugllislted, 24 COIl. ,106 pnd 25 A, lb7 
relied Oil, (BiriambaT La! IT, Chainllan Municipal Bonra, Oh"pm, 1910, 5 Ind, CIlS, 81.) 

5 .. And of the cause of ,action!'- Tllo BOlllhroy City Act provides" stlltillg wil,lJ, 
rea ollRbl p"t'LiCltlllrit,y the "n" e "f Il.Ctioll 11.11(\ the IIIIIIIe lind plo,po of II bnde of t he inrondillg 
plaintiff aull of his attorney 0" Rgent. if all) , for the pnrpose of slIcb RlIit," alld at the trial 
.. plailiLiff shall IIOt loe pe,'mitted to go into evidellce of any cause of actiOn exoe~1l sllch as ill 
et fori bill the notice," • 

The Belll\' .. 1 and Onl("utta i\lulli('ipal Aots r equire the cntlse of action to be stilted Illld 
the pl~lUltff'B pla('e of abode, l'lte M .. c1rIl8 Aot I eq lliros the "oLice to "ex fJlioitly sLll.te tI.e 
cause oC Action, lIatnte of ,'elief sought, alllollilt of 'competlsatiol1' claimed IIntlnallle lIud aboda 
of plainl iff." 

6 Siz months from date of act.-'l'be limitation i8 J10W prolonged from three 
mOQths 111 the olrl Act, to Rix, 

Mlld,'as A?t, spc" 261 (I) and, (2) are idolltical with this scc, 167, Suh.sec, (3) provide,,
that IIc.odh actIOn as 18 deBel'Ihed lit suu,s 0 (1) Hltllll nilies . t is all Hotioll fo,' tbe l'ecovery 
DC imm veable property or Cor a rleclur:otioll of Litle thtll'pto, be oommtlllcod othorwise tloall wit.b. 
in 6 I1Hlllt". IIOXt aftel' the flcc.'ual of t.he canSO (If flctioll, 8ltb·se,', (4) p,'ovi,;es til"" 110 actioll 
to be br?"ght IIgllinRt ~he ?It"irlllllu f"I' Il.nytloillg d"ne or defallit llulde in goorl faith, but .. II 
flUC" act.ons as are m(uIIlau",ble (,,'e to be b"(lUght "gll,iIlKt the M:uuicip:ol Council. 

Thi limitati011 doe8 1101 IIP}'~V fO , 110" is notic8 11Pcesoal'V ill a Bllit on (I. COlt tract e.veouCa 
u/ldpr Acl.-" 'I'Iot' Coullcil of "'"lIlIic'l'aIiLY n,,,\pl' thl' ~I:ullas ACL ellte"od illtQ.fl. COlltl'llct f01' 
u," lil!hting oC ,tho LOWIl "hc.'cby ic WIlS prllv,d"<1 Ihllt t , e dopo,it III .. d" by tl'e OOlllrHol;or 
.hOllld be (," felt,·" "" allY rief,wlt lI11ulo loy him ill ('U'" yillg 0111 th" tel'lI'H of the oltntl'llot, One 
holdinJ( >I. clocI'e" a!!Jlill.I Lhe ('ollt,mctor fl.tLa<'''ec.lllt~ ","oun~ of tltu c1el'o~it ill Ut .. hll.orl. of 
the ll11nicip,d C(jucdl, but , tlte Coulicil suubaqlle lltly }>lI.li~ed It l'esolutioll ill Jnly 1888 
declaring thaL thll alUount of the depo it h'ld u0!6n forfeited, !I'he decree holder h.villf 
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pnl'chlll!e<1 from the ('0111 mol 01' hiR ti~lot to t,he llHIIl"Y ill '1I1C8tinn nOll' ~11 cI in 1 90 to ,'at'O""" 
itf"oll' tl,e m"IOidpnlity, Held, (]) 'J'hllt the suit wnll 1101, hllr, .. cl hy tl,,,, ,,,I,,, of lilO.itntioll ill 
liel, 2131. (2) 'I'hat the pI'o l' i~ioll fo,' fOl'fE'itool' '' ill the ,'''IOU1.ct WIlS 1'"10,,1.,,,1\ ollf'lIf\lrcohble 
a.lld (~0"8eque"tly "Iollt the reRolhtion of Jooly 1tl88 wus ,,It,'a t'i,'es," (SraniclUill v, Rathnllaal><l. 
puthi, I: L , it, (1 93) 16 ~'la(l, 474,) 

A 8uit. for compellsatiolO for tlOiul!', or fol' omittin g t,o 00, all nct nllt-Sled to be ill 
pUI'snalloe of any enaotmollt. in ro"oe for tloe ti".e being" ill British Indil~ must ho b\'onght 
within 90 dnys of the dato 010 wldoh the aet 01' O",iSRiou tllkes 1'1111'0, (Arfirlc 2 Srhed1tll' 
II, L'llutation Act,) , 

When cl1use uJ ar.tion accrues in wit Jor (/amur/es,-J II n snit for dAmages, the CAn ... 
Ilf !lction aCOl'1l 8 wlo"" lind as the dnn,oge occnl'8, a~d IIOt fi t sueh I,im as the plniutill' may 
expend mOlOey in repairioolt snolo d.wlnge, U"del' speLion 4 ,tit plailltiff is oOlly nti tled 10 

recover tl.e damn~e whioh noel'ne wit hi" throe mo"ths of s ni t, Ontlllbie v, lVaUsal1d "orll{ 
Bo,wd, Q, B, D, (i891), Vol. I, pu.::" G03, referred to and followed. ('1'/10 Ahme<lctbl.d Munici. 
pality v. Bil/wtlul HII.t'ilal I 96, p, J, 075,) 

SI,it to ,'eeot'ot' tll a; illegally leaiec! 1V/tCII not ban'ed,-A levy of tax ill eaoh your ~ive8 
a OIew a"d dist.in"t enuse of IIction u"tl tho p"ymellt of" tl\S without, 1'1'01 ~t for olle yeul' doel' 
not boor a snit to I'eoovel' II, Sllrn paid it\ I~ Hubsequent, yeat' IIl1d .' !,rotesl; 011 aecoll"!; of " tux 
whioh was !tilt legl\lIv ohll ... ~oaQle fol' ~Io,,& yell 1', '\'110 .'e the vIIlllatio" for the pllrposes of :~ 
II1nOlicil',,1 tux is lallde ""!tIlAII,V, a f,'osh CliO 0 of nctilln fol' ally ovet' vlIltllltiolO nnnllA.l\y 
arises, evell if the vall1l\t,ioll rpmaill~ tho same, anti tl.e rapt that 110 ohjeotion was lllJ1,de to bhe 
valuation ill one year flOOR nOt re1ll1 1' , /1, su it bnsnd on all alleged ove.'villulttillll for the lIexL 
yeal' t.ime bltrrpd prol'idpd that it WAS brollghr, withiu the period, allowed by law, oonnt'ng 
fl'on' tl.e d3,te or the IIV ,'vlllnlltioll ill the 8ec""d year, (Pitambaraas v, JambuBa,' TOlan 
Municipality (1, 9~), p, J, 296, 1. L, R 17 BOlli, GIO,) 

6 Date of a.ct cOlllpla.ined of,-Notice in 8ltit Jor 1'eC01Jerll of p08session of land,
Plain t iff ~u.,d the mnnicip><li.y to I'eoover po session of lu.nd from which lhlly allegep they 
had been ollsted hy dl' fe ndnuts' stacking stooes thereon; nnd they regarded their cause of 
aotion as ul'isillg whe n the mnnicip"li ty refused LO .'smove Lhe ~tones. 

Held, thn~ it b .. inlt pl'Qved that the IlInd was Government Il\nd which on the coming into 
force of t,be Af't vested ill the l1Jullici~I,,1i' ,y a.II1 had IIlwnys been in their p08se~.ion, I,here 
ha,n bl'elO "0 onsting, and thnt in an," case (]pfendallt's letter refusing to remove the atones 
could not be cousi(lel'ed to be the cause of action, 

Per Bayley J,-The mnnicipality being rightly in possessiOl!, seo. 87 of the Palljll,b Aot 
applied and the ~uit was bf~~reo. 

Pe1' Ph ear J ,-Sec, 87 oonln 0I.1y protect defe ndants if sned for dctmages eall .equent 
on n 'Hong done loy them in the l'eAs·oli/.ble belief that they w ro axe,'oising thei., lawful 
power~, 1I0t if th"y were st)ed hy panies kept ontof pOilAe~8io n by thE';" contillued wrong doing, 
(Po01'no Chundel' Roy v, Balfour, Ohllil'1llan Munid)lality HOtVlah I 68,9 W. R, 535) 

In a suit to reoover a portion of land of which Ute lIlullicipality Iond ' tleprived plainLiff 
by henpillg stones thereon and evicti,,/! his I'yot t hel'efrom, Held thot the u;t was not 
baned TIndel' sec, 87 Act III (B, C,) of 1 64 reqnil'in/! suit ,TIlineI' the Act to be brlJu~ht 
witloih 3 months, That section applies to actions brought agaiust nets of the lunllicipality 
done nnder the Act ano flw the pUl'poses thereof, It W/IS never intended to Lake uway fro .n 
individuals the right they have ,"~del' the Itenel'nl InlV of the land of bl'ingin!:\, snits to recovel' 
p088ession of immoveable pcol'erty on proof of tl.ei,. title within 12 years, (Price v, }(/tcl(lt 
Ohunder Ghose; 1 70, ]3 W, R., 461.) 

7 Coats.-U)lder tl,fj Ellglish Aot, the dofendant (Illunicipillity 01' officer &0,) is onl.iUed 
to, secllI.ity fo,.' costs from the plnintiIf, alld the COllncil is ~Othlll'i"od, unless othel'wiRe 
direct.ed by I,he Court, to pny to its offif'or &c, ('osts illcurl'ed iot defollding finy actillu, also all 
o"at'~es, expellses, drttnng-es, fine or o~h !'wise, 

Compnre ee, 527 of the 130m , City (Ict, wloiel. is ve.'y Rimilnl', alld which pro\'ides that 
"at the trial of >lily sOf'h ",uit (r) the llll\intiff h,lIl IIOt he ",II owed to go illl.II "videuce of 
Rny Cfl.llR{! of adion, exoept 8u<:10 liB is set fOl'th ilO the SRill IOotice," Fllrtloer that, if snit, 
hronllht, a~l\ill"t III "ici .. ,,1 Offi"Ol' 01' e l'vallt, pay.tlellt of "ooy ~llIn decreed, &0" lItay be paio 
to him ou IIr the Innllicipn,l fuud, 

168. (1) Any Polic Officer may arrest noy persoll com· 
lllittillg ill hi vjew any offence 3gain t any 

1 Powers of Police offioel's. 
of the provisions of this ct Ot' of any by· 

law thereunder, if the Dame a.nd address of such peJl"son be 
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unknown to him, nnd if hE> nedine t,o gIve his nnme and address, 
or if the Pelict-l officer have renson to doubt tbe accurAcy of such 
name and address if given, and such person mHY ' be detained at 
tile Rtation-house until bis nam alld address shall be correctly 
asct>rtailled. 

'Provided that no pArson Arrested shall be deta.in.ed without 
the ordt>r of a Magistl'llte longer t,llan sllHll be necessary for 
brillging him before fI. }.{ltgistrate, or than twenty-four hours at 
the utmost. 

3(2) It sha.lI also be the duty of all Police officers to give 
immediate information to the mnnicipality of thE' commission of 
allY offence ~gHinst the provisions of thiR Act, or of any by-law 
thereunder, and to afl.'ist all mUllicipal officer. and servadts in the 
exercise of their lawful authol'it,y .. 

1 Orilin of section.-This is seo. 87 of the old Act of 1873. 

'file provisions Are noW extended specifically to hy.laws; snb·sec. (1) now cOl'responds 
witll the Born. City Act., se(\. 516; !Lnd seo, 83, Palljllh Act, AIBO lleC. 252, Madl"'s Aot, which 
1\.180 provides for illvestitlll'e of mnnicipal sel'vants with police powers. 

Bengal Act. sec, 365. which is taken nlmoat verbatim fre.1ll Beo. 57 of the Criminal 
Procednre Code s"ys "When allY person, in the presence of a Police oftieel'. comlllits, 01' is 
accosod or commitli"::;- any oli .. nce under this Act," &C,. alld provides " fo\' the tJ\killlt of n 
bond fOl' hia 8!"l6arnnce before a ~{~gi8tl'A.te, if 80 required" 11.8 soon as tile correct name alld 
nddre86 are nacel·rained. 

2 Period of arrest.-The pe")od under the old Act was 40 hours BS in the Bom. City 
Act, 8eQ. 516, hot the reduction of the time has been to bl'ing the law in accurd \\;th the 
CrimJnal p,'ocedure Code, so that there might be no possibility of any oonOillL with the 
provi.aions of that Code. 

a Snb-section UI).-The margiual note should be, "Police to inform of :offeuoell, 
and usist municipal officers." . 

CH APTER XL-MUNICIPAL AOOOUNTS. 

169. (1) Every municipality shall have prepared and laid 
n t' f I hefore them, at their pedodical general 

\. repell j a .on II 8ccoun s. . • 
meet.m!(s) complete accol1nts of t,he receIpts 

aml expenditure of tilt> tIlunicipality sincA the I st day of April 
lust precedillg, nnd at. a general mepJing which shn11, if pO~Ai"IA, 
be Ilelcl 011 ,nch day betwe~1I the 10t,h January and thE' 1 st March 
as may b fixed ill this bphalf by the rules of the municipality, 
a (;'ompll'te account of the aot,ual and expected receipts and ex
penditm'e for the 2financial tAfI!' en(ling on the 31st March next 

" 11 it t'" t' t follo\Vin~, togetht>r with AI bud!!et est.imat.e 
• u ge r,g I mn \'s. fl' d d' o t 1e lUcome an expen ItllrA of t.he muni-

oipality for the firumcial year to commellce 011 the 1st Apl'illlext 
following. 

"(2) 'fhe municipa1ity shaH thereupon necide upon t,he ap
propriation , and the ways and means cOllt!l>ined in the budget of 
the yea.r to commence on the 1st April next following. The 
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budget so sfl.nctioned'may·be varied or altered from time to time, 
as Cil'CUIDFltances mRy render desirable, at ~ sp~cial general meet
ing called for the purpose. 

5(3) 'rhe municipality shall, nt t,hA general meeting i~ April, 
or after audit of the past year's nccount,F1, if such audit has not 
before that general meeting taken place, pass the accounts of the 
past year. 

1 Origin ot .ection.-Thie i~ sec. 88 of the ola .Act of 1873 (as amendtod loy Bom. 
I! of 1884), 80mewhat A.ltere"i in fQrm, so 1\8 tu ",ake the prooedut'e more cle".' .lId preoise, 
withont I\t thc 811me time tyillg ti,e Munioipality down too 8trictly, 

Sub ~ectioll 1, a8 amonded hy Bom, II of 1884, for tho first time in the histol'Y of 
mnni('ip,,1 fl(lmillist,ration throw upon the /teneral body of el\('h mnllicipalit,y ill8tparl of 
UpOIl tlleit' Preai<lent liS formedy, the dut.v of hllvillg regnlar Rc(:onnt,B and budR'ot e~timate8 
prepared, 'rl,;~ clllUigo wa~ ill hartilOlley with the utllt", proviRions of the nflW law which 
veRtpd all powprH 1I,lId responsibilil,ieB in the Municipal CnuncillorA thellllelveA inAteAd of 
in individllal fllllctiollal'ies, leaving it to them to make 81l0h arl'anllementa for their exercise 
01' flllfllm(lIIt, or, in cel'I,1\iu oases, for their delegatiou, as they think fit, 

CompnTe Bom. City Act, seos, 123-134. Beng"l A.ct, aeC8, 71-72. 1'he examination 
of mnnicipal account8 used to be all importallt part of the duty of Collecl,ora and their 
Assist"nts, but by G. R, 69 of 11 January 1886, Gen, Dep" it was poillted out that as the 
Act p .. ovidea fol' the efficient auoit Ollce at leRst in every year of thl'se aenountl, and 
empowers the Collector or an Assistant 01' Deputy Collector authorised by him, to cl\ll upon 
Il mUlli"ipality to furlli~h ally ancullnt which he may think it proper to inspeot, these 
provisions seem ample to eOSIlI'e the mllllioipal aCCount8 being !,roperly kept. 

Forms of ~cco" mtB ,-Fol' S"lme 1IIodei rulps alld f01'1IIS of acoounts see those 'circulated 
with G. U, 4790 of 10 Sep. J909, Geu. Del" (Vide note 8 s. 46.) 

'1'he A"t does not !l'iI'e GoverUllient the power of presodhing what aCCollllts, blldl!l't 
forms, or "ther inte .. nal arrnllgell"mts a Dlullicip",lity must adopt, but olily of ...... soril,illg the 
form of accoullta to be s.mt ulld.,r section 9() (now 170). (G, It, 2886 of 8 O"toher 1874, 
Gen, Dep,) But as by section 46 these accollllts '\I'e to be prescrihed by rule. to be fl'Rflied 
lIy the ll1ullicipaJity subject to approval of Guvernment, (vide lIute 8 to sec. 46), GOYerllmellt 
can of course refuse t.o slIuctioli any other forlllS than those. . 

It will III ways be the duty of tI,e ,,"ditors and of the sllperior offioers who are respon. 
sible £ot,the (lorl'eotuess of the accolliits Bllhmitted to Guvel'ument to aee t,hat the municipal 
demands of all ciescl'iptions h"ve been dnly estimated for ill thfl Budl!'et of the yell.r. Bmi have 
8ubsequelltly beell properly d.,alt with by either recovery, remission or c,trt'ying forwllrd for 
entry, liS ontstallriinfl ballinces to be reoovered, in the budget of the succeeding year. (G. R. 
2886 of 8 Octobel'1874, Gen. Dep.) , 

2 "l'inancial year."-This is not defined. This ehollld have been altered to "officiai 
year," the definition of whioh by sec. 3 (10) correspouds to the well known term, financial 
yeRI·. 

3 Budget e.timate •• -Tholl~1 the allnlllli a()OOllUts have to be forwal'ded to Govern. 
ment nllder s .. ('. 171, in orde" I~ppll .. ently that Govel'lIme"t llllOY he in a pOMitioll to .. xel'ciae 
ita power of contl'ol, these bnoget .estimatea do not appear to be I'equir"d tu Le submitted. 

U"d .. r the MadrRs Act, seo. 25t, thev have to be snbmit.led "for sRnrtioll to Gnvel'll. 
ment who may paSR sII<,h orders liS th.,y th'illk fit," Ulloe.' Beng"l Act" spo, 73, copi ... of the 
eSt,im"tes have to be lodl\'ed in the, ulljoipnl ollia" all,i notioe $rivell for ills~eotion for 1~ days 
dudu!\, which tillle 'Wi'itten sllggestions hy tax-pnyerB may be made, Anll nre to be consulered 
by mllllic' ipniity II.t t,he "ext IIIper,itlg, After ti,e J4 dRYS I,he eadmates lIIay he I'evit+w~d ,.nd 
Ulen sellt on to the Di. r;"t If''l!iittl'ate lind C:ommissiouer, who fllrther may aanctlon the 
lalll.J or retnt'U for re,collsidel'atiou. These officel's are also vo.ted with certain powers of 
contl'ol. 

BlIdget grantR,-Govet'nIllPnt view with atronl; disnpprovl\l the practice, in order to 
prevent the IIIpst+ of bllc.lget grallts, of withdl'awing from the treaslll'y ~t the ('Io~e of the year 
moneY8 not re'luired for immedinte diMblll'sement, and obtaiuing 110011111,1 re('elpts from the 
p"l'tie8 LO wllOm they al'e eventually payabll'. • 

4 Sub-•• ction (I).-The marginal note Ihoald be, f( Budget to be sanotioned and may 
be altered:' (Vide II Ocmt4lnt •• ") 
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8peci(l~ tnl'eti71g cill/en for the l'u"P"~o -" The 1'1Rilltiffa, fl'sirlel,tA IIlIrl l'Ilte,pAyerl , of 
he lIlullicil'Rlily of SllI'at, I'.'ay .. d th.lt a cllrtRill resolution p!lsAed by the ,mll"i"i!,~lit~, be 
dC)c'hlJ'ed illegRoI lind void, 'J:he Sub,Juclp:e h .. ld that the resolution WIIS vILhd and ChSml"SlId 
the 8uit, • • • The Hi2h Cuurt held "8 follows:-

"PRAlli,,!!, to the questinn a8 to the leIlR\ir,y .. f the re oluI,ion of 15 Maroh 1883, it is 
olea.' that its object WIIS to SlIlIotic)1I all expollflitll,'e lIot l','Ovided fot' by the OUrl'6l1t burlget 
of th~ ypa,', ill other Wnt'tlR, 1,0" vary or altel'" the Clll',eu~ Imrll!et a!,propl llItioll8, whioh. by 
sec, 88 of B(),"hft.y ."at VI of 1 73, "lanse 2, is to be done "t, a "A!,eoia\!!,ellern.1 m~eliug ollll"d 
for the pnrpoAe," It WRS argued tlt'Lt loy Beuti II 12, the Viue-P"esi<lClllt 1"\11 the powel', 
whlUlever he mllY thiuk fit, of oircnlating pl'Opositiolls amongst the Cnlllmi,sRiollers illstelld 
of oonveninlt a geuernl meeting, That seotion, however, followi,,!!, immediately l1pOU 8eo, 11, 
cleRrly app\ips to the speoial gene"al meetill~s aa coutemplated hy seo, II, IIlId which the 
Vice-P.'e~fdellt lIlay CR.1l wilen he thillks fit, lind cannot, we tltillk, he intended 10 apply to a. 
special gene"tli meeting which the Aot Qxpressly I'equ!t'es to' be called for .. particulm' pw'pose 
as ia the cue by sec. 88 when t.he blldl(et ia sOllght to be varied. It HIlly be .'eaaonably 
inferred thnt the legisla.ture intended that as the burll(et fo.' the general yell" is passed at II 
lI'elleml Tnlletinl( it shonld not he depal,ted fl'om withollt the a'"n" opporlunity being afl:orded 
or "pell alld rull diAOusllion, We lire of Ol'illioll. therefore, thnt th I'eanlutid" of 15 ?fnroh 
1 3 could IIOt IIf it elf hAve Ihe Pft'cct. IIf ta'ivillg legal A.m"tion to the expeuditul'e, 
(Bat.mchaml Bhikhanda8 v, S .. rat Oity Municipality, P. J, 137, 18 8,) 

5 Sub-section (3).-'1'he margillal uote sitould be, "Pnst yetiI' accounta LO be paased," 
(vide" Contents,") , 

170. (1) 'fhe municipal accounts shllll, from time to time, 
alld once in evet'y year at the least, he audited 

1 Audit of accounts, 
. by such agpncy as may be prescribed ill the 

rulps of the municipality, or if the Governor in Council so direct, 
by a GGlvernment auditor. 

(2) The auditor 01' auditors, shall, for the purposes of their 
offici', have access to all the accounts and other records of the 
municipality. 

(3) The municipality "ball pay from the Municipal Fund 
suclt chHl'ges fOI' tlJe audit as may be Hgr ed upon, or if the 
auditol' is a Government Huditor, then such chat'ges as may be 
prescribed by the Govemor in Oouncil. 

1 Audit of account •. -Snb.seu, (1) allll 2 are re,enactecl from ~co. 89 of the old Aot 
or 1873. Compal'e Born, City Act, ecs, 135-138, Bengal Act, sec, 2, 

Bu~e8.-See aec. 46 (b) (ii) , 

Government ..iuditor,-This I'l'ovision has been in8~l'ted as expel'ienoe has ahown tJlI~t 
in many IIInnicil'aliLiPII the audit is p I'forme,l by pel'8ons unaoquaillted wit.h aoCOUlltS Rnd 
80 the work i, dOlle n ei er Sllti8fllOtOl'ily nor punotually;' , 

G, It , 4950 of 29 !S'ovAlllher J8 9, GI)ll , Dep" oit-culated e. propoaRl m,.de hy tl.e 
Gnvernlllellt of India that mUllicip"litie shouM not ollly hank with Government Treasnries 
bllt ahollid ... bl1 i t theil' Il.I'counts to tl.e "udit or Lhe A,:colllllallt Genel'nl, BnmuAY, '1'hi~ 
I'r .. ceclure, t w said, WitS in fore ill sOllle oi-her p,'"villl'eS, ,,,,,I th"uuh Rection 8 8 ell18 to 
allow Rlly lI')rL nf Au(lit wl.ic'h th mnlli('ip,Liity might approv lJ, th e GovernOI'-Genel'Rl, ill 
'ouncil dnub I whelher p"" "lit Ill'rallgAmentR WerA ver,)' ati r,wtol'y, 'fhe pxtr .. stRjf 

J'equired IIy the A,'countanL Gt'ueml for tltiN pllrpos would be I'"iel out of Mnnicip,,1 Fnwls, 

In G. R. 554 of 3 F hrual'Y 1903 aAnction was gl'lUltprl, 1\8.\ tpIOlative mpR~UI'e to a 
80h me ror thp &udi~ "r 1W('OllIIt of " I't"i .. Ulllllicip"litieR alld tltis \VO c'ollfirlll d Ity'G, ft, 
3005 of 27 July 1903, Gell, U"p, Sub "qllelltly Ih" Govel'lt1nf'lIt of Tlldia snll('lionecl the 
('xtRn iOIl (If th .yatem to) all lIIullicil',ditie" 11".1 G, It. IU6S of 27 Feul'ullry 1907, E'in, Dell, 
dire,'c..d tlHlt tlte A(·,·olllltl\nt-Gene.al I .. "tld he RIIII.oriMl'd 10 tat't I,he lIew l"c"lnaclit with 
effect from 1 April 1p07. G, It 2002 of 3 April 1907, Gell. Dol'. iS5Ulld a dil'octioll to thia 
effect under this "ction, Bnet a ICale of fees to be cbargecl. 



1 ~.. 

(C~UP. XI.-Gove,·nme1lt audit-Sec. 1'70.). 

G. R. 2123 of 5 April 1907 G. D., sets out oertnin proposals m~do by tbe AOOollntl\nt 
GenerRI rell'al'ClilllC the prnoedll"e of I\udit and the di~pos,,1 of I,he audit lIote nI"de in the oase 
of eReh munil'ip"lity which 'vonld he ~ellt in origilll\l to the President, alld a oopy to the 
COlllmiMAinner lind to Ih" Locnl Gnvl'rllment whon nOt'ossary Rnd It o"PY t,o tho Collector. 
Governll,ent N' apl"'ovillg' tloe~e proposal direot,ed tl,at-

"2. 'I'he A('(.'onntant General shonld I ... illformen th.\t, M a rille, only rep(wts regarding 
~he dil'«!overy of sel'ious .. rrors whioh point to flILws in the Ayst..m, regular leakage ill receipts 
01' rralldulent and irregllioll' pl1loticea Deed be submitLed to GOYol'1~lnent. . 

"iI. A v.ely bri f report shall he sublllitted to Government lIt the end of oaoh year lIiving 
the results of 'the "\ldit IlM a whole aud mentioning del ails of important disc(lveries wl,ioh 
might suiLably bo b .. ought to the IIoticll of other IIInnicipnUt,ies fo,' their guidanoe .or whioh 
al'O of a ohu.rll(\ter, of which Govel'nwellt should be informed." 

G. R. 5801 of 31 AllEr. 1919 G. D., calls .~t,tentioll to t,he fRet that" oOl,tilllled deTays ill' 
~i~posing of the IClldit notes and objeQf.ion stat.E!mellts of tha Allditors Inrgely discouots the 
t,tilil,y of these alldit .op~l'f\tiolls, alld Col\eutors should cheok allY dilato";ne~s 01\ tte part of tlte 
ioclII bodies under their ('OlltI'OI." 

G. R. 10466 of 28 Doc. 1914, Gen. Dep. stntes.-' 

"11 \1'he Go,erOol' in Ctiullqil is i 'mpl'ess~CI with tbe fact tllnt t.l1f~ pl'illOip~1 irI'~gn'lal'ities 
,,and defeol,s which are ye,U' by yel\r hrought to 1I0t,ioe in these nudit, reports alld the orders 
of Govel'llmetlt I,hereon III'e of Rcch Il. natllre thao it ~hollid be wiLldn the oapacity lof any 
mUllicipality to pl"lVellt ,ol' renledy 'tl,em if it ohose to rl .. vote the lIeeeAAII. .. y care all'\ RUeltl,i'>1l 
to the IIIl\ttel', alld he i8 I,h .. refore driven to the colwlusioll thltt in mallY illstances thoor, dpgree 
of care and atl,elltion is 1101 fo .. th omillK. Where this i. ullr"rtulI>ltely the clIAe, it beoomes 
the onty of the offioers of the distriot to ""ply tha requisite 8tillllllnll, lIud this Cllllllol; be 
IIIOI'e effelltively done r,IIIIII by per~onll1 co",m:nniCletioll, It is Ilc'cordiu!!ly RII~g~sted I,hat 
distl'ict, ()ffieers, when they visit II. mUllillipu,1 t.own ,!n tour, should lI1ake Ie point of calliOlg fol' 
the Illst audit 1I0tO 011 t,he ItCCOl1lltS of the municipH.lity Itnd IUlY previClIIR nudit'Dotes that 
tnny Rtill be Ilowaiting- filll1l dispHs"I, Rlld should I!O throllgh IPIO dison,s the sevel'al !,ointH 
appeariuJ.{ iu thelll \~iLh tlte priooip".1 offioers of the mUllioip,dity. If this prooedure is 
gellel'u.lIy noopted, the ruuuioip"lities will, it is believed, be mnl'e deeply imrre~sed thall they. I\l'e 
apparelltly at presClllt wilh the importallce of amelldillg Ihe faults revealed by the lIuClit, 
wloll .. Rt the ~ame thne tl'ey will pl'Ofit, Ity the advioe and uMsistfllloe which til" tlistl'iot officel'lt 
wilL he ill R position to give them ill undertnkinl" this t>Ulk; mllcil oonespondenof', oft"n of 
'''' un(\esil'nbly ,:ont~oversial ohnrHoter, willlClso be avoid.,,\, Government Ll'ust thRt distr~ct 
officer will personally illterest themselves in this b .. anoh of 101111.1 self.govemrnent, illlp"ove. 
mellt in wbioh is indispensahle 'if allY renl pro!(ress is to be made ill the administration of 
local IIffairs by locnl hodieB." 

'I'be ACCOl1ntllnt Gelleral l'aised tbe questioo\ whether mllniciralities should ' Ullde,' this 
section btl required to IHake their OWOI Ilrralll!ment for nllditillg if at allY time t!>e Govern. 
lIIell& auoit did "ot tltke plaoe "lid whetller this seotion should not he an'(l/,ded, G. It. 2939 
of 9 JUlie 1909 G, D, brott'S I,hat, "The A<l"Onlltallt Gene,',,\ should be infpl'lneo tltnt Gn"el'n: 
ment '\0 not "onsider tllat a onse I,"s been made out for amendillg seution 170 of the Act, 
He sbould furtllAI' be informed thnt Government cOllside" it of ~l'eRt importalloe Ihat the 
aoooun(,s of all lIluuioip,llities .alld Local BOluds should be lLuc1ited ollce a yelll' and thfet he. 
sltlluld submit pl'Op(lsal.fiIor strelJgtbenillg his e tnbliBhmellt should that OOUl'8A be lIeoossal'y. 
If the nccounts of .. II muuioipalities al anditec\ "egulnrly once in evel'}' year, there will be 
no necessity for munioipalities co employ stipendiary auditors." 

The revised schenle for the extension of the Loonl Audit "Department was .san6tioned 
by G. R. 152 of 10 Jl1nul11'y 1913 Fin, Dep" aud was oompletely brooght into foroe from 
29 April 1913, . ' 

.4.nditol'8 Ill'e not" memlHlrs of the e~tablishme~t" of [L mUllioip~\ity alIa calln,ot be 
pllnielled by the mllnicipl<lity as suoh. 

Abolitiol~ of (JIJait !8e8,-'1'his was dil'ooted ill G. R. 1665 of 2 April 1908 Fin. Dep. 
The Governll)"nt of IlIcli,\ ~ay tbnt .. It is now gellernlly l'ec6gllised that Distriot BORrds, 
MUlli"i!,alitie~ Blld C'l.lltoom nt", "I'e definite Iillks ill the nonchillel'Y of Goverllmen~, ,!Lnd 

• that it i. lel{itilllA.te u.lld ufteu III'oe88111'Y tu .np!'ltnnellt their Of'dillal'y f'e~"i1roel! by oou· 
t"illll,tio,ls f .. om ,tile I{\!IIOI· ... I ox(\I, qUOf'. Huidilll{ this view, we are ' of "pinion thllt (1118 (If 
the most ol'viou8 111 .. 1 hods of 8SAistilll[ tltpm, Illld o .. e whi('h i. fl'''e frum IIIOst of the objeotions' 
attaohillg to 1\ system of (loctlsiollal oOllcoiblltions, is to forego the oharges on 1I"COllnt of 
eervicetJ wllioh t11l1ijt ill f"'llot,ioe ne~eBl&rily be rendered to the by Goyerl~ . ,eut.". 

, . 



4~4 '(CHAP. XIl.-Mu"icip,,' u~ullt.-Sec. 171-178.) 

171. 'l'he municipAlit.y shan, as soon as the annual accounts 
Tran.mi.lion of accounta to have been finally passed by them, transmit 

Govel'tlmellt. to the Govel'nor in Coullcil, or Imy officer 
duly authorised by him, in this behalf, a copy thereof, 01' an 
account. in such form as the Governor in Council my pl'escribe, 
anlt shall furnish such rletnils and vouchers r~hlt.ing to tbe same 
AS the Governor in Councilor such officer may from time to 
time dil·ect. 

'l'bi. ia aee 90 of the old Aot of 1873. Compal'e Madt,u Aot, Beo. 262, and Bee note 6, 
880. 169. Alao Bengal Aot, seo. 81. 

For Form of aooOllllt, B88 Appendix. n. It. is to be eellt ill with tt,e Admillietration 
Report. (G. R. 8063 (If 27 September 1876, aud 1555 of 16 May 1875 ) . Vide Appendix C. 
Should be mbmitted to the AcoountlLllt Genet'al not )"tel' thlLn the.l5 September in eaoh 
)'ear. (G. R. 4.I43 of 25 Mr.y 1914 Gen. Dep.) 

III Sind, ti,e aonounta of nl\ the munioipRlitieB in Silld are to he published in the Sind 
Official GRlette. (G. R. 5061 of 2 September 1901, Gen. Dep,) 

Repllrate ILOCOltnta Bl,(lwinll the whole of the trftllSaotioll8 of ench lIInlliuipality under 
"Pnblio III.traotion" Bhould he kept in th .. form (ApP,,"c\ix E.) which ~hol\ld be re/!,,,rded a8 a 
8upplllmellt to tl'e rorm of aOO""I1tS preijcl'ibed by G. R. 2866, d"tec\ October 1aH. (G. It. 
116 of 11 Jauu&l'yl887, G,;n Del'.) 

This fOI'm shon1<t he p"illted in continn"tiou of G. R. 129 of 26 Januo.ry 1887, (Now 
!!584 of 6 October 1894, vide Bee 58,) G, It. 222 of 9 Folwullry 1887, Edn. Dep, ann is to be 
kept aa a standar,t (orm. (G. R. 904 of 8 March 1887, Gell. Dep.) . 

172. The quarterly and annual accounts of receipts and 
expenditure, and the budget whell tlanctioned, 

I Publication of aooount . 
shall be open to pnblic illspection, and shall 

be published in the vernHcular lallguage of the diRtrict in such 
mannel' as the municipality may prescribe in this hehalf. ' 

IU8pectiou aud publicatiou of accouut.-'l'his is section 94 of Bombay Act VI 
of 1873, ali"htly al1.ered. 

Pu.bUc 'MJI~ia ... -AR La illspection, oopies, and;oopying fees, see 1I0te 8, page 121. 

By Bengo.l Aot, Bsction 71, tbe account books, qllartel'ly lind annual Mcounta, are to be 
open to illipectiort of allY ta~-pl1f1Ii1' ILt tho. mUllicipal oflil'e 011 1\ dlty or do.)'8 to be fixed. See 
1I0te Il1ttCtion 169 lUI to illHpectioll of estimatl\s ullder Bengal Act, section 73. Mlldl'as Act, 
Bectioll 250.A, is idelltical, alld ",ids" without oharge." 

Panjo.b Act, seotion 184 (r), provides for rules t.o be ",ade "8 to conditiolls for illspeotiou 
by .. inb .. bitHnta paying any tax." RornuRY City Aot, Bection J24, provides for printed ('opiea 
of the &tlminiltralioll rep"l·t o.nd Rcoounts Ioeing deliVllrtl'J to 0.1111 per80n requiring the slime 011 
pILyment of Inch r8l\l0nable charg~8 ILl mlty be fbt .. d. 

I'ublicatiofl.-Uuoer Lhe old Aot, it wat "ill the vernaoulal' language ill anyllewlpaper 
"..hicJi may eltis!; in or nellr the place or in any other mILliner which the muniuivality may 
prefer.' , 

.. It i., under the Aot, clearly a matter for the municipality to decide what course 
Ihould be adopted in order to Ilive local publicity to its acconllt., and no ordot'S fl'om Goveru. 
ment on. the lubjeot seem needed." (G. R. 2089 of 7 Jone 1882, Gen. Dep.) 

CtlAPTER XII. ·-CON'I'ROL. 

I Collec-tor'1 p<,weh of 
inllpectiou and luper- 173. (1) The Collector shall have power
vi,iou. 

(II) to enter on and inspect, or cause to he elltered on alld 
inspected, any immovable property occupied by a.ny munioi· 



." 

(OHAP, XII.-Gtlvel'flment control-Sec. 173.) 4~~ 

pality, or any work in progress nnder them or under their 
dil'ection; 

(b) to eRll for a1lY ext.ract from the proceedings of any 
municipfility 01' of any comlllittee, or for any book, or c10cument 
in the possession of or ullder the control of a municipality, and 
any returll, sta,tement, l1ccount, or report which he may think 
fit to rf'qwI'e such 'municipalit.y to furnish; 

(c) to require a mUllicipality to take into their consideration 
any ohjection which appeHI'S to him to exi t to the doing' of 
anything which is about to be done or is being done by such 
municipalit.y, ~Ol' any information which he is Hble to fnrnish 
alld which appears to him to 1lecessitat.e the doing of a certain 
thing by the municipality, and to make a written reply to him 
within a reasonable time stating their reasons for not. desisting 
from doing, or fol' lJot doing, such thing. 

2(2) All 01' any of the powers given to the' Collector by this 
section may be delegated by him to the Asssistant or Deputy 
Collector in charge of it taluka in so far HS conC6I'DS any munici
pality other than a City municipali ty in such taluka. 

-Government control.-'l 'be ohjeot of this part is to provide a Rnfti(,ient . I'emedy 
agaiust tbe v .. dous dal'gers to which 1\ system of Itdmi'llist"ation, dependent to a greater or 
less extullt upon tile in t'xp ri tll.(,ed 11.11(1 uutrsilled "geucy of nOIl·offioial gentlemen is naturally 
exposed. It is the dULy of Govel"lllOeut to l'llstrict the expenditure of 1I1unicipl\I Funds by 
munioip .. lities t() legitilllate lIud rellsonnble purposes, and therefore mealls sl.onlcl he IIvuilt.hle 
fOI' ('orrecting 'my abllsp.8 Or errors wltioh III£Ly ocour, but whilst adequate provision is mAde 
for this pnrpose, Care has (jeen taken to avoid ulldue interference with the independence aud 
~ If. t 'e~pPet of the hoal'os, 'fhe powers of oontrol do lIot go mnch beyond those reserved to 
the Local Goverulllent Board in the English Publio HenHh Aot, and whell they do so, the 
difference is dne to the differ!3nt oiroumstances of Jilujt1ish and Il,diad communitiel. The 
more stl'ingent powers need never be cltlled into use, nnll it iR hoped that no occasion will 
adse fOI' using them, hilt if such occasion arises, it is ol(>ar that the powers reserved lire not 
greatel' than nl'e neoess!\,'Y to dea.1 with it. 

If a m111tieipality persist in adhering to nn illegal decision they will mn the risk of an 
action heillg hrotlght against them by some one int..t·ested in the proper adlllillistration of t,he 
Municipal I.<'11lld. (G. It. 22 of 4, JH.nnary 1 7, Gen. Dep.) 

No appeal lies to GCJv erlllllent in the cllse of auy loss caused to a pel'soll by the aotion 
of a municipali ty. Untlel' this Act, pnwel' is vested in oertain omeers of Governlllent of inter. 
ferillg with the In'ocpedings IIf a lIIunicipality or its officers. AppellantlJ or petitioners sllOuld 
in all CltRes \ie .referred to the IItllnioiplLijty ooncerned, that iH to the Mnnaging Committee or 
to the Counoillors geuerally. (G. R. 3360 of 13 September 1884, Gen . Dep.) 

But this .loos not preclltJe au applioation to t,he Collector involving the eltel'oise of 
his powerS in fit and proper cases. 

I Origin of section.--'1'hi8 is seo. 87 of Born. Aot II of 1884, re·enaoted. 
Suh·st'C. (1) is au ext8usio •. oC seo. 28 of tire C. P . Aot, alld is almost identioal with 

Pllnjnb AI,t. seo. 176, and ~Iadra.s Act, soc. 34 (1). See Bengal Aot, seo. 62, whioh is orne
what limilar, 

l\I"dl'lls Aot, S60. 33, provides thaL if the Chairman make deFault io carrying ou~ Rny 
reaolntioll or til mUllicip"lit)",I,he Oollectol', after givillg him .. rea onnble ol'portumty of 
explanntion may, by notice in wl"itinl(, requil'e hint to cllrry it out, twd in caee (If <iefllult. 

, tho Collector may 888U llIe the execlltio\\ of such resolution alld pass all nocessary orders. 
There is apparelltly liD provision £01' a II1nllioipnlity nppel,lillg to Governmunt ill cilsa of 

IIny jlltet'fflrflllce by th Oelleetor 01' 00Ilt11l1lIli<)ne" with its duties or funotioos. Sec. 167 
~iveB LJ.e rig-Itt of app<l,,1 in ('Ilrt"i" caseH only, but looking to the provisions or sectiou 180 
11 I11tllli()il', .. lity iH not pI·eclull ... 1 ill askillIC the COmllli8siunol" to l'eview the ()rdel"8 of a Collector 
0 1' the G"Vtll·UO.· ill Voullcil the Ol'derH of the COUlmi8flion8r. 

:.I Del.,a.tiou to .A. •• i.tant 0011.0"1'.-8ee note 5 page 14. and 18C. 60 A (8) (a), 



(CHAP, XlI,-· C"lIectm·'. c,l1Ih·"I-Sec. 174.) 

174. (1) If, in the opinion of t,h~ Collector, the exebl1tion 

of any order or resolution of a munici-
I Collector's power of sl1spello. 

in!!, execution of ordera, &0" of pality, o r the doing of !1nything which 
mOllicipl\litiee, is about to be done or is being done by 

01' on behalf of a municipalit,y, i. causing or is Hkely to cause 

injul'Y 01' annoyallce t.o t,ho pnblic, or to lead to a breach of the 

peace, or is unlaw ful, Le may, by ordel' i II wri ting ullder his 

signature, suspend the (\xecution 01' prohibit the doing thereof. 

(2) When a Collect;~)J' makes ::llly ol'del' Ul:lder tllis sect,ion, he 

Coll6Oto,.'s ol'dpr to b~ reported sL,an, fort,hwith forwar to th~, C0!ll-
to ComllIisHiolle,' who mlly ('011 firm mISSIOner and to the IDlllIlClpahty 
01' n,odify it.! :dreded th l'ep'y a copy of t11e oraer, 

with a statelTlellt of the l'e nSOIlS fo}' making it; and it, shall be in 

the discretion of the Commission!>r to rescind the order or to 

direct thali it continue in force with or without modification, 

permanently 01' for such ppJ'iod as lIe thinks fit. 

(3) The Commis. ion e l' s h a H fortll with submit to the Governor 

Every case ullder this sec,.ioll in Co un c il a report, of evel'Y case occur-
to be rel?0rted to GOVel'lnllellt fo,' ring- IInder this ection, and the Uov rnOt' 
"hei .. fillnl orders, . C'1 ' -, 'f 

10 OUIICl may reVIse or mom .y.. any 

ordel' made therein, alia mnke in respect the l'eof any other order 

\V bich the Commissioner could have made. 

1 Origin of section,-'l'his is 800Lion 39 of BOlllbay Act II of 18 4, alld is bOl','owed 
from tb" C, p, Act, section 29, 

Sub'Rection (1) OOrl'E's!,ollds with Panjab Auf, ~ectioll 177, See also Mnd,'a8 Act, sec· 
tiOIl 35 (1) ano (2), with whioh Bengnl Act, sect.ioll 63, corresponds; also with N, W, P Aot, 
ection 60, 

Aol.ioll unoer this sect.ion shoulcl , i~ appeo rs, bo origi unted by the Collector ollly, though 
under seclion 1 0, it wonld Seelll thnt til" Gove,'nor ill Conncil "r COllllnisaioll er may direot 
the Colleot?l' ,to take action, Uudel' Be,,,,,,l Ac,t, section 63, Clotiou "\ .... y be tA.kell eiLha" by 
the ConmllsslouH or Collector, aud uud"r Malln'8 Act, 8CCLioll 65 (i) by the Governor III 

Council 0" Collector, 

The Colleotor IIIlIst r',rlll his (O wu opillioll wlliuh III ~y, I,ow~ve,', be olle in agreement 
wiLli thl~t, of any 8ulJol'di ll "Le ",Ito h~d person •• lIy ""qui rec] iuto I.lle 'Hltttel', 'l'be orders must 
alHlI be mado by tI,,, uollectol' nnd IIll~ by tlce AI!8istau\., . 

l.'he ClrCulllstauc s jnstiFying notioll mlllit Ite limi ted tl) tlloR9 Bpecilled, Where 1\ 

mUllicipality IIPglect.ed to I'epld,' cerlaill roads so ;\8 to he l~ dauger to th~ !,nhliu, was held to 
l'lI,Hyan order nnder this Sl'otioll , 

S",it not ",,,intait.able JUt' cUI/ceIling Oolleclll1"s o,,(/cl'.-A Ml1nioipal BOlwd gl'!\nted 
pel'miaeitill f.() B to l)(liltl 1\ temple, '1'lte District l\fal(i"tl'!\l.e a()tin~ 'lIltler section 1 3 of the 
)fllllit.ipaliries .A ct eml'owed"A' hilll to slIsuend the exeu llt.ion of a"y ol'de,' or lite Hllllliei· 
pi<lily ninde an orde,' onncellillg tic l'e'·,,,i8~ion ~iven by the J\[ullicip,,1 Iloard , a"d the 
LHcal Go,'e'")1 I11"l1t ou"/it",, ed this ordpl· of I Ice Dist, iot lII"gi~tl'(\Le, B brought a snit for .. 
declll,'atioll that he had a rij.(ht 10 builol the temple, 

Held. thnt tho Rnit. was nllt IIlailltnillable; 1I"ld f lll'llte,', t} ... t t.llll (jivil 'nu,'L lind 110 · 
powf'r 1(' 11'81,,,1'1.0 Ihtl ortlo" of I.Ioe Di.ldcl ]1llll(iR t.Jld,e wll" Iltt(' d will"n his i"';s(\i cLi,,n and 
who I' ol'(l~ , ' ltlt(i 1.('1'11 11uly {'oliJi l'lllcd hy LI ,f.l Lot,,, I Oov "'"",o,.t, ( 190[;) II A, L . J, II , 222 
(lI"tp" " , au:!) r,,!lowe,l. (Bulal" Ou . \' , 'l'lt e oS'·Ct'c/(II!1 '(f Stai e )'ot' ]"t/ IU ill 'ultl/ cit, 1.) .. , H, 
(1 ,) 3) All, 37 1.J 
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175. (1) In cases of emerg llCY t.1le Collector may provid~ 
J.EXLraol'dillllry pOWers fol' t.be execution of lmy work, or the doing of 

of Collector ill caRe of allY act, which It lllunicipality are empowered 
emergelloy. to eXf'cute or do, :1.lId the imrnecliate execution 
or rloing of wllich is, in his opillion, necessary for the bf'alth or 
safety of tlH) public, alld may direct tbat the expellse of executing 
the work or doing th'e act~ with a I'en. onHbl remuneration to the 
person appointed to flxecute or do it., hall be forthwith paid by 
the mnnicipality. . 

(2) If the expense- ancl remuneration are not so paid, the 
Collector may make an order directillg' allY persoll, who for t.be 
time being has custody of any moneys on behalf of the mn.nici
pality, to pay such expense and remunel'ation' fl'OlO such mOlleys 
as he, may bave in bis hallds 01' may from time to time receivA, 
and such person shall 'be bound to obey sucb order. 

(3) The provisions of sub-sections (2) and (3) of secticin 174 
shall apply, so far as may be, to any order made under this section . 

1 O rigin ofsectioll.-Thi s iR sec. 40 of Bom. Acl, 1I of 18 4, with some Alight vedl,,1 
alterAtions; .ec. ' 40 it,sHlf being tnkell from bee. SO of tlllI C, P. Act. Mfldrns Ad, sec. 3fi 
alld l:'aujab Act, sec. 178, are vel'y silllilar. 

'l'he olrl aeotioll simply provided tll1lt the Colleotor should make report to the Com • 
. misRiol!el'. The prvviRiolls lire now lllOpli1ied, Palljab .~ot, seo.80, provides tllllt with the 
report is to be se llt "su 10 exphllilll,ion, if ally, liS the lII11nioip",lity may wish to Ortel·." 
M"dras Aot, seo. 36 (S), provides thnt the I'eport is to oOlllain " re.lsolls in full for the exer. 
cise of suoh powers," and a ouPY of this lettor is to he sent lLt the sallie time to the mUllici. 
pality fOl' ill[ormatioll. j 

Eropense8 oj ca""yinll out oraer.-By sec. 74, Government has power to require.a munici. 
pality to impose taxe to meet this extl'n expenditure, if funds not sufficiellt. 

Oiva Court wiU iHterJel'e if fllct s do not HhOlll eme1'gency or 'Iccessity Jor public healii. or 
safety.-'l'here was au old cllapl'i projeotinl{ from the plailltHl"s honse alld plLl·tly standing on 
II. publio drain ILbnting Oil a publio rOlld going past vlajlltiff's hUUill, '1'hi8 cllup,.i hRd been 
in existence for al,out 20 years, when phtintiff fOllnd it necessllry 10 chang the woo.h", pos~s 
on whioh it rpsted. Thereupon he took down the roof and the posts, allfl aft r fixill/{ new 
posts pnt back the roof in it.s old pi lice. While this was proceeding the mUllicipal1ty ~e l'.e(l 
plaintiff with a notice to stop bnilding- nlltil it had beel: inspecte') by the President. N'l 
JJotioe WI\8 laken of this lind lIeXL dll.y when the President il,spected it, he foulld it had bee" 
completed. So he sel"ved plnintiff with a notice to remove t.he ch"pri within 3 o"ys, '1'Iois was 
nnder seo. 22 Celltrf\l Provillees Ml1nieiolll Act 1903 which Il.IIl.hol'ises the President or ill his 
absenoe the Vice·PI' sident in OllSIlS of met'gency to diceot the executioll of any wOI'k 01' the 
doing of any act which the municipa lity is empowered to exeonte Ct· do, alld the im'"edint,e 
execntioll or dpillg of whioh is., in hiH 0p1l1ioll lIeoessnry fOI' the service 01' s"f"ty of the 
publio. Plaintiff not having co"'plied with the notice t h., mnuioipality ,1 elllo1ished the ellaI'd. 
Plaintiff thell brought this snit rOIl' (1) bei ll g put jll t.o pos~e sioll of the land UpOIl which the 
ch/lp-ri AtOOtt (2) f",' tlll111jllll Lion I l{aillRt the nHuh ipality not to obstrllct the r otio ll r a 
lIew cllctpt·'; .ltld (3) for (ImlHlgeR. IIeld itS to (1) thnt "8 !Iart of the lalld wns a pllhliu 
(h'aill whi(lil ,,!'steel ill the IIIltllicipality l,e cOllld 1101, got l'oSRessim1 of 80 IIluoh of lilA (,,"11 
1l11t ollly of thp I'est. As Lo (2) as tI,e Act I'"sted tile IIllInioipality wit,h II di creLioll t<, fl 

oertain extent ill j'egll.l·d to the ereot.io" of blli ldit1l!B, the Oonro wonld not ill novallce of. rhe 
exercise of snch disol'el ioll lll"ke allY order. Jf t i, e (liBel'elinll Willi OR prieuously 1)1' perversely 
exel'oised alld jllj,,1'J 1'0 lI!led to th I'lod"tifl', he lIIighc thou have IL caus" of aClion but not 

• till then. As to (3) phlint,iil' \\'Il ~ not lltitled to dlllllnge to his reputation lI or til 108s of 
tmd£>, but ollly for t he plll1il::!\' d01V1I of loi s cha}".i. 

ow t100 oonditi')11 precedellt to tIle COlllillg iuto opMatioll of tile provision. of the 
se tion is tbat the Clli" must 10 olle of e lllel'gelloy ,uld the .".f"ty c,' servio" or the puulio ""l8t 
l1eO 8sit"te the exercise of the IIjttl'l\Ol'dillflry power it '}ollfers. 0 all emel"gelley 0"'11.118 

tlocording to the dict.ionar.es an unforeseen ocourrence 01' combination of cirollD18tauces whioh 
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CRII, for immediAte nction or remedy. It illvolv,,~ the idell thllt bnt flw $uoh flotion, or 
remedy, lome injury wonld be 08IlM8d which "oul,1 l10t ILrtel'W~I'IlR he wholly rep"ireci. 
Besides t,hi8, there il the fUl,ther conditioll that tI,e anrety or s .. rvice nC the pnh1io lI,nat 
neoe8litAte pl'Ompt aotioll. No pnw61' exista indppelloelltly of this aeotion hy "irtue of which 
the individunl Aotion of tte Pl'e~ide"t rn~~ tnkA CI.1') plfl!'e of II' e onlle,·tive aotioll of the 
Oummittee. It fullowR that allY thing done which j;j 1I0t oollsistent. wil,h the powers thus 
oonferred is illegal. .. And privllte persons mn~t be pl'I)tActed if they j1088ASS rights which lire 
being illfrinp:ed without lcgialative authorit)·, howover disa8LI'OII_ t,he I'esnltll of slloh 
protl!('tioll mny be to tho corpOl'ntiollf'l thus ror public P""PORI'R illj nil'!! private perAOTl ~ ." 
(.JJt·iNl's 'I'reatise 011 Ultl''' Virc", pnge IH (211d l'uitioll,) 

Now in thil ca$e the clwpri had fldmittedly been ppl'mitte.l to exist fOl' !lO ~ e/1\'H without 
its beillll collsidered objectin .. nble in the publio i"b','estM 01' will'OUI, itij inl.ll el1 illt., • .lUll instl~ IIL 
remov,,1 beilllr considered neoeRsl\ry for the A'ellerlll we ll .hei ll!.! , Thel'e i~ nothi ng 011 th .. 
l'llCorO to 8how thnt n. new 8tn.te of thing1! Illtd cOllie i,".o oxisteno dlll'ing the closing clayR 
oC the month of JlIly IIcl'eo8itatin!,( pl'l'mpt Alld illlmcdinte action. T~eil' inllotioll ill the 
mAtter for twellty year8 clenrly threw 011 the OO""rlittee the bll rl 0 11 of pl'ovillg a state of 
emergenoy, eV1'1I apnl't from the requirements of the I'!eotioll itself. I" tile aheellco then of 
.. ny .. vidence tl,nt the p,'oteotiol1 of publio illtercsts jllstified the putti ,, !.! in "" ,tion th .. ex('el'" 
tional powel'$ p;iven by the aectiQII, I 1Il1lst hold thllt till' !,Ieu. "s bused on its 1"'ovisioll8 iR 
of 110 avail. (ltatlldulal'Y v. Chilldwam Municipality, 1910, 6111d, ORS. 431 ; s, c, 6 N, 1.. It, 53,) 

176. If in the opinion of the Commissioner the numbe .. of 

1 Power of Oommilliioner 
to prevent extrnvllp:a, ... e in 
the employn nt 'of eRtAb· 
liBhmellt. 

persons who are employed by a municipality 
as officers or servants, or whom a munnici
pality propose to employ, or the renlUnenttion 
assigned by the municipality to those persons, 

or to any particular person. is excessive, the municipality shall, 
on the requirement of the Commissioller, rednce the number 
of the said persons or the remunel'ation of the said person or 
,persons: 

Provided that the mUllicipality may IIppenlllgninst any snell 
requirement to the Governol' in Uouncil, whose decision shall be 
conclusi ve. 

I COllUDi •• ioner'. power •. -This is seotion 38 of Bom bay Act II of 18 4, whioh 
'wu itself taken from lectioll 29 of the O. P. Aot. '1'here is II0t necessarily any oOldH"t 
between this lection and the powel' given nlldel' seo~io1\ 46 (b) (ii) to e. lIluTlicipl\lity to 
determine ita stAft of officers alld employes, and fix thei" saln.l'ies &c.; for there mR.y be 
instances of a I'ednction of e tab1ishment beillg lI ecessnry, flS for e:xll.mple, wh 1\ the COlldi· 
tions of a town I,Ave ohILuged fi'lIllloial1y or otllerwise, evell though the existing strellgth aOll 
COIIt may prBvioully have t'eoeived the sanction of highet· authority. (G. R. 668 of 29 Ja.nuary 
1901, Gen. Dep.) , 

Rules curtailing OomllliBRillne'~B pOtue,', ultra vh'cs.-Opinion of the Advocate Genel'lll 
referred to in G. It. 5189 of 2 Ootober 1903, Gell. Dep,:-

"Section 46 (b) (ii) most be read subject to section 176, nnel II.lly rnles whiuh enroroed 
wOllld have the effect of deprivillg ti, .. ComlllisRionel' of lhe power of l'eqnil'illg tile mnnici. 
pality to rednce its establiRhment 01' the pay of purt or itB estll.hlishmellt nndel' seotion 176 
wodd he ultra vi,'es I\lId vuid. No rules mooe IInd"r H!'otioll 46 C:<II be wade so as to r end I' 
them inconsistent with the Act. '1'hus all mles fixing eHtablis l,,"enta exist subject to tile 
power of til" Oommis8ioller to insist on I'eductiolls nllder seol.ion 176, but subject to right of 
8.l'l'eal. 

The remarks of Kerllon, J. in Indian Law R port., 111fndra8, pftges120-121, illustrate 
the rnle of COll8tl'uctioll ulIller which a Special p,ovisioll apI'al'elltly illColIHistent with a 
g .. uel'lll provilion will be t'e'HI "' all exceptioll to it. (See al80 noto 7, ~edion 46.) 

J Goverll'''' in COllncil 
may r .. quil'e lilly Oity 
liullicipality to "ppoillt 
"Chief 0 \Jer, Health 
OfllCllr, or &11 Engineer. 

177. (1) It shall be lawful fOl' the Gover
nor in Coullcil-



" 
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(i) to require, if in his opinion at any time such an ap
pointment is necessary, the appointment of a 2Chief Officer 01' 

of a Health Officer, or of an Engineer, or a.ny one or more of 
such appointments, to be made by any City Municipality. 

(ii) to make ill his discretion an order vetoing the ap
poifltment, or continuance in any such office, of any pel'ROn 
selected tl,el'(lfore or appointed t,hereto by allY sucll muni
cipality, and the tenure of such office by any such p~rson 
shall Ceaf;(l and determine 011 and from the date on which 
such order is· commllnicated to the municipality: 

(iii) to require that any person appointed to he a Chief 
Officer or a M nnicipal Commissioner shall , be invested by any 
such municipality with all or any of the powers which can 
under this Act or lllldel' any l'ules in force at the time be law
fully delegated to him, in addition to such powers as are 
confelTed on him by section 183, or by chapter XIIIA, as 
the case may he. 

(iv) to require thRt all or .any of the powel's referred to 
in section 144 01' in section ] 45 (if the conditions under 
which that spction comes into operation exist), shall be 
delegated by any snch municip~Llity, whether thet'e be a Chief 
Officer or not, to the President, Vice-President or any snch 
councillol' as the Governor in Council may deem fit. 

3(2) Any requisition iss ned to the municipality under cl!:tuse 
(i), (iii) or (iv) of sub-section (I) above sha.ll be complied with 
within such time aFt the Governor In Council fIlay in each case 
pre~cl'ibe ill thHt behalf, 

1 Appointments of Chief Gm.cer, Health OfB.cer or Engineer.-'l'his sectioll 
is new . Hill No, 1 of 1914 proposed addi1lg the following anh.8eol,ioll with the object of rem· 
ving 11.1\ am\)iqnity nttnchillg to the provisio1ls for the dismissal of a Ohief Officer. A Ohilli 
Office" m"y be appoillted either by Govel'ulI,eut IIl1det' sec. 177, ill which case h is !I!'Opel' 
that the power of dis issal should rest with Govel'Jll11ellt, 01' by the mnuioipnlity nllder 
seo. 182, jll whioh case the munioipali~ I11RY by 1\ majority of iths ilismiss him from office," 
(Statemellt of ObjeC'ts alld Reasons.) -

"(3) The power to clismiRs, suspend or punish allY officel' Appoillted ill accordance 
with 1\ "oqllisition Hilder cllll18e ( i) of ub·secLion (I) shall vest in the Governo" in Council 
alone, but it shall be luwfnl for I he TIIHlIicipl\lit,y, wl,el'e ~hey lire of opinioll in any case 
that the oxerc;Re of sUllh power ip desirable, to . '"lIke It repre~ellta.ticm to that effect to the 
GO\'el'lIo" iIi Gonncil." 

The Seleot Committee, ltolYpve.·, olllitled this us they SI'Y.-" We thillk thltt it is not 
nere sl\ ry to lIulk allY uistillotio" in this I'e'pect betwt'ell offic .. rs IIppoillted at the r('qllisitioll 
of Govel'IIHlIIIII, .. lid offic'Al's appoillled by the ntullicipltlity of their OWII accord, RIIlI I.hnt if 
thl'ee·fourLhs of tho w,ole lIu,"btor of coullcillOl'S desire to J'oll,ove any suoh officer, tltere 

.oalillot be 1111' h ohje tion to his rell'\lVIII." 

2 Chief OfB.cer,-u III t.I,,, opillioll of the Gov<'I'I,or ill Conllt'i1 it, is esselltinl that, whell 
the allioini eloll,lllIl .11 the lIlunicipalities is reduced, III' ,,(together withdrawn, the execntiv 
allthority of the mUllicipa.lities Hl,ollld be strelll{thelled; and fo,' his pnrpose it i~ intended 
tlllLt tqe system which hits pl'oved 80 8I1CC"S8f,,1 ill llomblly shnnlrl be .. cJopted, as fur aA mny 
be. 'l'l,e City Municipalities will, thel'6fol'e, lie required under seotio" 177 of the Distriot 
Munioipa.l Aot, to a.ppolut Obief Offioers, who, in additiou to the powers which they will exer· 
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oile ullder ~ection8 I 4 Imd J 5, should 11180 ue ill'vfI8teU with widl'r powers hy mles issued 
under s ,·ti"" 46 or the Act. The mUllioiplllit,ies will donbtless I'ecollllise the advalltage of 
.Ielellllting the widest possible I,owel's 1.0 Chi"f Offic"rs, willIe relainilllr effective control 
over the Ildministl'atioll .in tloeit· own "ands." (G. R. 4614 of 16 July 1908 G. D.) :Soted 
sec. II p. 24-. 

It is the intentioll of Govel'nment I,hat in Illllnioil)ltlitie$ othel' t lo n.1I Oity Municipalities 
also tIle appoilltm3nt. of all Executive Officol' 8110111rl be Illllde II O( ndltioll of the extension 
of the ele.·tive pl'inciple. 'l'he <,ollcession wili he withhelrl if ti,is tOllilir.ioll is IIot aco pted. 
111 tho opillioll of Govel'nment the nppoiu~mel.t of all 'Exeoutive Officer who should b" a 
Gu,' I'l1l11ellt sel'V/Ult is ne"e8slU'Y in orelet· til Reoul'O go()c1 I/lunici! "I ~ov I'lIl11ent. (G. It. 
6176 of 15 Oct. 190 , Gen. D p.) 

It is not nec!'ssary to iusist on I.his condition when ollly the pl'ivilojle of selecting tho;" 
own Pre ident is oonfel'red on 1lIllnioip"lities unrler the o"der oOlltllilled in G. R. 4614 of 16 
July 190. (G. R. 7010 of 25 No~. 190 , Gen. Der.) 

"The iro-egularities bronl(ht tf) uotice show thnt tlte provisioll of trustwol'tloy II lid oApa.ble 
execntive officers is the first requisite of effioie'lt local admillstratioll; Il<imillist"ative !todies 
omp08 d of a large llnmber of mell.1>01'8 olUlnot tltenoselvtls, 01' evell thl'ough oommit.Lees, 

discharge executivp. dul,ies slitiMfaoterily." (G. R. 3924 of 30 Jnly J909, Gell. Dep.) 

" 1.\ view of the opiniolls of the Co."mis~iollers and tho wishes of th" muuicipnlities 
cOllcerued, the proposal fOl' Lne formation of Chief Officers of mUllicip lities illto a Provinoia.1 
or Divisioual SIll'vice is nbltndoned. 

2. The Gnvernor ill Council is pleAsed to direct thnt the City Municipalities should be 
allowed a. fltle halld in regard to the creation and filling up of the appointmellt of Ohief 
Officer, subjeot to the oontrol whioh is vesleel in Goverlllllent IIndel' sectious -177 and 182 of 
t.loe District Municipal Act. Such of the Oity ?lllIlIioipalities as have 1I0t hitherto employed 
Chief Offioers should be I'eqllired to nppoillt them. 

3. Iu the TowlI MUllicipalilies to whioh the privilell'e of extended £rallohis3 hOR been 
conceded, the executive officer should, as decided in G. R. 6176 of 15 Ootobel' 190 ,b a Govern. 
ment servant. 

4. The nlullicipalities should be a ke<1 to deleA'l\te to their Chief Officers ihe widest 
1'08 ible po e,s, while retai llin~ iu their own hands effeotiv13 cOlltrol o\'er the genel'1\1 oOIll'se 
of the Ildmillistratioll. (G. R. 4767 of 9 . ep. 1909 Gen, Del'.) 

3 S ub-sectiou (3 ) .-The marginal uote shoJlld be, "'I'imo within whioh . rEY.[lIisition 
must be complied with." Failul'e to COli' ply with requisition may entail .supersession onder 
8ec. 179. 

178. (I) When the 2Governor in Council is informe<l, on 

'Powe.· of Government to pro. complaint mad or otherwise, that a 
vid for j)erfolmallce of dut,ies in municjpalit.v Ilave mad-e- default in pel'-
derllulL of nounioipality. forming any <1 uty imposed on them by 

or under this Act, or by or under any enactment for the time 

heing in force, the Goverllor' in Cop-ncil, if at,isfied after dne 

inquiry that the municipality have been guilty of the alleged 

default, may direct the Oommissioner to fix a p riod £,01' the 

performance of that d II ty. 

3(2) If that duty is not performed withill the perio(l so fixed, 

the Commi , iunel' may appoint RO llle person to p rfol'm it, and 

may direct that tIle exp n of pl-'rforlllillg' it, with a l'easonable 

remuneration to the pel'son appointed to pedol'JU it, shall be 

forthwith paid by the mUlIicipality. 

(3) 1£ the expense :Illd remuneration are not so paid, the 

Cammi siolJer may make an artier directing any pe t'son, who 

for the time being has custody of any molleys on behalf of the 
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mmlicipalit,y, to pay such expense and remuneration from sucb 
mOlleys as be may have in bis bands or may from time to time 
receive, and such person shall be boulld to obey such order. 

1 Origin of lIection.-Thi8 is, with Borne sli~ht alterations, BOlli. Aot II of )88*, 
/jeo. 4:t, which followed Panja.u Aot, sec. 179, Madras A.ol" seo. 37, .uld Bellgl1l Aot, seo, 64, 
.md C, P. Aot, seo. 31. 

II 1. If the lIl1ll1icil'"lity w~lI not imposo such taxes as Cltn be ILpprov~c1 loy Goverll lll ont 
alld tllA fUllII lIeooll.e8 illsolvellt 01' IIpproaohtls tllsolvency, Govornmellt mlly properly 
supersede it ull der sec, 43 of BUill, A 0 t II of 1884 (now soo. 179) as incompetent 01' 

pel'sistently in de£Bult. 

2, No douut the Govel'l.or in Oounoil oan Rtlpersede a Dlllllioip"lity withont llIakillg 
use of sec. 4·2 (now sec. 178) of the Act, bnt tl,is seeti .. " i ~ of 'onrse intonded to be used ill 
appropriate clIses, alld a 'Rtep tlLkell u,,<1el' it iR less extreme than a cOII.plete RII!,e.ses8ioll nf 
t)." ml1l.icip~lity ulldel' sec, 43. Noticn mllst be given of the specific duty t.u be pel'for,"ed 
alld this affords to the municipality 1\ loous penitentire. 'I.'he Commissio"el' ought to c1,aw up 
" llIodemte 8chem" fol' each of the objecf'R in regard to which tlo .. mlJJlicipHlity llIls fail d to 
do its dutl IIlId call on the mnllic ipalifly to c.t.''I'Y it illto effect within" atoued lilliI'. III case 
of defanlt he oall th!!n him " If " ot nuder sec', 42, Should auy ultel'ior meHS<lt'e8 bpooltlo 
neCeRSII.I'Y, he 01111 make the 1'''qui1!ite reference to Government £Ol' actiOIl nncler ~eo. 43, (G. 
R. 565 of 29 l"ebrnllry 1892, Ge ll , Dep,) , I 

OQmpnre BolO. City A.c.t, sec, 518 alld 520, See note 2 to se\.!. 54, page 176, 

2 Governor in Council.-Tlois in Silld m cnnR tloe COlllmissioner in Sind, eeo. (3) <lote. 

Under the P''''jab Aot thiR powel' is vpsted ill the COII.miasiollel' ill t'esl'est to lst class 
mUllioil'"lities, a nd ill the Deputy Oom)lIi sioller IlS to or,hel' munit'ip.dibil's; alltl by 
sec, 180 these officers hRove to forward t,o the Local Government a copy of sltch order wit.h 
the reaSOll8 'for lIIaking it (\lid with snoh expl""ntiou, if any, which the Illullicipnlj(,y may 
wish to offer, 

3 Cost of carrying out order.-J~ven nfter II person is Appoillt,ed to perform the 
dllty it is still Ulidoubtecil,V the duly of the mnniui!>ality to i.lIpflse t..x.ltioll snfficient to 
Gnaule tlte mnnioipal FUlld to meet "I,is .1IId all utlter legititllRte charges UpOIl it. 

By sec. 74 Goverlltnellt have power to "equire "1I'lluicip"lity to impose a tax or taxes 
to meet any expeutlitltl'e Oil this account that IIllly be necessary i£ mUllicipe.1 fuuds al'e 
insll fficiell t. 

179. (1) If, in" the opinion or the Gove1'(1or it) Council, any 
'Po\vel' of Goventmellt municipality are Hot competent to perform, or 

to supersede t1lulli cipa. persistent.ly make defanlt ill t,be pel'fl)rmallCe 
liny ill Cl\se of incQJn ' f 1 d ' 
per,ellcy, default or 0, t, )O utie ' imposed on them by 01' under 
'-UIISA of power. this Act or otherwise by law or exceed or 

-I ' , 

abuse their powers, tbe Governor in Council may, by HI! order 
published, with the reasOll foc makillO' it, ill the ·80mlw.1I (;ove"n
rrtellt Gaze/til, declare the municipality to be incompetent or in 
defal11t~ 01' to have exceeded or abused their powers, a, the ca e 
may be, and super, ede bem for a period to be specified in the 
mdH. . 

COllsequenoe of exer. (2) When the municipality are so super-
cise of Buoh llower. sed d, the following cOllsequellces shall eusue:-

(0) all counci 10rs of tIle municipalit.y shall, a from the date 
of the order, Heat th ii' officE' flS ucb coullcillors; 

2(11) all powers and duties of the mun}cipality shall, during 
Lh period of superses~ion~ be exel'cised and performed by uch 
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pel'son or persons as the Commissioner from time to time 
appoints in that behalf; 

(c) all property vested in thf} municipality shall, during the 
period of supflrsession, vest in His Majesty. 

3(3) If, after enquiry made, the Governol' iu Council so 
Powel' after .,nqniry t.o OOD. directs, the period of silpel'session with 

tiline period of superse8sion. all the consequences afor~said shall from 
time t.o time be continlled by an order publisbed as aforesaid 
until such date as may be fixed by the Govel'nor in Ooutlcil for 
the re-establishmellt of the mnnicipalit,y. 

·(4) 1.'he municipality shall he re-establislled by, the elect jon 
Ol' appointment of new cOllncillors unde .. the provisions of this 
Act applicable thereto, 

(It) if no direction has been made under 'Sub-sectiqll (3), 
then on the expirAtion of t,he period specified ill the order of 
supersession under sub-section (I), and 

(b) if a direction has been made nnder sub-sectioll (3), then 
on such date as is fixed nnder that ~ectioll for the re-t-stablish. 
ment of the municipality. 

1 Origin of •• 0tiOIl.-'l'll;s is sectioll 43 of Homillty II of 188~, with some verbal 
.. lterations, sob·section (l!) ;s old seotioll 43, I'e-prod uced almost, vet'batim II.nd f"HolVs stlotioll 
4.B (3) (a), MndrAs Act; s .. ction 128 (2), C. P. Act; section 182 (2) of til Pallj"h Act; IlIld 
Bengal ACt, !leCtioll 66. Sllb·seotion (3) is lIew nnd (4) is lIIostly lIew. '1'he whOle, witla the 
exemption of sllu-section (3), is taken from the C. P. Aot, section 128, lIud l'Anj bAct 
section 182. 

This corresponds with section 4·B of the Madras Act, which, howevel', provides that 
"no such orders shllll be pOBsed withollt Jll'eviuuRly illtinlntillf(' to the M,unicipAl Council the 
gronllds upon which the Ol'nposnl i~ based, and cOllsiderillg the explanntions and objeotions 
if any, of the MUllici!'AI COlilloil." , 

Sectio" 4 giveR powel' to Government to declal'e a municipality , 0 cellse to exist. 

The Panjab Act l'eqnil'es the previous nppl'oval of the Govel'llor·Genel'8.l in Connell, 
except in case of eme",~ellcy, when report IIIUst be made for orders. Sub·seot,ion (1) follow 
also Benglll Act, section 65. 

" In the opinion of lite GOVBt'1UW ill Oouncil."", '1'hese worns nre lleQf.lSSf\ry in order to 
check Iitigll.tion, as, without th m, les,,1 proof might. possihly have bee I lequired that the 
municiplllity were 1101. competellt or persistently made defllnlt, &0." 

2 Power., 11;0., of per.ou appointed.-Under the old .Aot, tile word was .. nIllY." 
NoVl it is made cleat· lha~ Govel'tlment is bonnd t,o exel'ci e all the powers and pedorm all the 
dutif!8 of a superseded municipality, alld 11111 t there rol'l' discharge it.s liabiJiti s. (Vide G. n. 
1476 of 5 Allril 1876, Gen. Dep.) 

.. An Assistant Collectol' appoillted uudel' this oll~n~e has the enlOe l'ight to appeal from 
decrees mnde Against the mllni"iplllity AA that .. ody hucl herol tile snpel'8ession. The d,(CI'fI H 

heing against it and flOt ngainst ils agent Qr officeI'. HIe OIlse differs fl'OIll Nubcel~ Ohul/dc,' 
Puut v. BtephenSM, 18 Gal. W. R. 534 . 

.. As to the otller AppO.t! IIrolllllot by the Vicc.Preeident, ngainst whom there was nf, 
decree, '"H\ wlao load no anthority cu' prctello() for !'ppl'eR IItill/l the mnnil'ipaliry, 've lire 00 
ol>iniol1 that til mo,' regulhr eourse would hAve I.e.,,, 101' the A88i~tlLllt. Coli ot,OI', 11ftOt· twill!! 
fo.ppoiuted at 8uiJiltituls f<lr the IlIlInioipulity, Oitll .. l· to hnve pl',·selll.od.~ "p'"'ate appelLl 
1.11· to have "pplied to be mKd &-p14l'ly aoll,,,I1,,"t ill th" J)j~tl'l()t ourt. II lit followi"" 11100. 678 0' t,he 'oiie vf Civil Procodllle we treat ~lte defect of procedlll'C 1\8 a mllte il'regull4l it)'. 
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Baboo Hurdell Nal'ain v, Pundit Baboo Rooder, 4 R. 11, L, A,26, (Pat1J(zri Vithalda. v. 
Dhllndu/ca MunicipnZitll, 1894, P. J. 444.) 

Limitation oj 1,owers oj person nppointed.-The Local Govel'nment luperleded the 
Cmllmieliouers of a certain munioipality, uncler Bee. 65 of the Bengal Mnnioipal Art, for a 
certnin period, I nd the 8nb·DiviHiollal Officer Wll8 Ilppointed itA the person by whom all the 
power~ of the Commieeiollel'8 should be exercised. 'l'he Local Government redoced the 
Ilumher of Commis~ionel'8 at the reeommelldatioll of the 8nb·Divisiollal Officer pr"':eeding 
uud!!,' seo. 9 (8), ancl re·est"hlished the munioipality with this rednced lIumber of Com· 
missioners who imposed oertain lI ew rates, to whicll plaintiff was assessed to the extent of 
Rs. 3. He at first I'eruserl to p~ , but Illlder p"essure of the issue of a .iistresA warrant, did 
eventllnlly pay and then brought a sui t for reoovery of the "monnt levied alld damage!. 
Held that the suit came und er Artit')e 35 (j) of the Provinc;,,1 Small Cause Conr~ Act of 
1887 as beillg a "suit for compensation for illegal dietl'ess" and the"efore was not oogllizable 
by BIlCh a Conrt and no 2nd appeal )lIy in Buch a guit. 

Held I\lso that the I, Commilsionl'rs Itt a meeting" and not the "Commissioners" hl\d 
the power IIlIder sec. 9 CJ. (e) to reoommend tbe alteration ill the lIumbm' of I,he Commis. 
sioller8, IlUd, therefore, the lIew rates imposed by r,he re·constituted body, whicb WitS 1I0t 
duly constituted, were not leglllly illlposed alld the "ppellfLllt was 1I0t bouncl to pay them. 
(Bopi" Behm'Y Se.1 V;. Ohairmain Santiptw MunicipaWy 1909, 1 Illd. Cas. 388.) 

3 Sub-sec, (3).-The old Aot oontained 110 provisioll £0" 0. rellewal of the period of 
supersession and it was ruled ;'.' G. Jt. 2348 of 2 July 1891, Gell. Dep., that Govel'llment 

, had no power to coutillue the period. Though the l'e·estllblishment of a superspded mUlliei. 
pality liS 800U I).S possible nll~y be desirable, yet it mijlht oeom' th .. t a re,colIstrnction lat the 
end of the period fil 'st specified 1I1ILy be vory inoonvellient or illndvisnble. For ill stanoe, the 
fillances of the Illunicipulity may "ot 1\I\Ve bee II brought into proper order, tbe negleot of 
sanitllry works may 1I0t lI'ave been repllired, and prRctically the same councillors who made a .. fuult before may be re·eleoted on the suspension oeasing, • 

4 .. Shall be re-established."-This seetioll avoids all reference t,o the Rbqlition of a 
munioipulity aud seemR to oontemplate that a munioipality once superseded must be I·e.estab· 
lished, unless indeed undel' sub·seo. (3), the sllpersession is renewed (vl infinitum, No provi' 
sioll is made for abnJjtion. No doubt 88C. 4 gives power to Government to decla"e 1\ muni. 
oipality to oease to exist, hut the speoi'\l alld emphatic provisions of this seo. 179 seem to 
r equire lhlLt if Government elect t.o snpersede 1\ mUllioipality, it ol\nnot follow this with 
abolition without giving another clmnce by re·establishing it. '1'here however may he oircum. 
stances in whioh R mUllioipality mRy be so continuously contumRcioos as to 1'equire its abolition 
a.t the 010 e of n1' during the period of suspension, aud this section ought to make provision {or 
Buch an exercis(l of pow~r, 

The Madras Act requires that before aholition, as in case of intended supersession, 
intimation shonld be given ttl the municipality 1l0ncl:ll'nlld. (Vide note 1.) 

Rights oj superseded municipality devolve on ,·e·estabUsh,IlOltt.-'l'he 'supersession' of 
a Municipal Counoil under section 4·B (1) (b) of Madras Aot IV of 1884 iA ollly a luspellsion 
of sllch body for a limited period Ilnd suoh supersessioll is different from alld blls not the 
effect of a dissoilltion IlI1del' section 4.ll (1) (I'). The' l'ecolIstiLutit)l1' of sll.ch,. CO'lncil 
nnde,' sertioll 4o·B (3) (b) is thtl revival of the old oorporation and 1I0t the oreation of 1\ 

fl'esh.one,alld a.1I tbe rights anrl liabilities of the superseded Cooucil will devolve 011 the 
Oounoil so reconstituted I\S its rightful suocessor. 

Where the suit ha.d been brollgh~ flgl\illst a municipality which was subsequ"nt to the 
deoree and dUl'iug the pendency of t.h'e appl!als, suspellded, hot after a pe"ind restored, held 
that plaintiff could pl'oceed Against the restored munioipality. (I. L. It. 29 Mad. 539, uoted 
section 167.) 

"N6'lQ councillor8,"-Does this mean that the counoillors of the superseded munici. 
pality fire not eligible for re-eleotioll or re·appointmeut ? 

The Madl'as, Bellllini alld C. p, Aots provide that tI,e members who had to vacate on the 
supersession If shall not be deemed disqunlified f01' I'll· election or re.appointment a suoh." 

180. In all matters connected with this Act, the Governor 

Powers of Government in Oouncil, each Commissioll6l' and each 
and of the Oommiuiollere ColI ctOl' shal', respectively, have and exer
over Colleotors &0. cise the same authority and control over the 

,ommissioners, the Coll ctOl'S and their ubordinates, as he has 

and exercises over them in the general and revenue administration. 
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Tbis is seo, 44 of Bam, Act II of ]8840, with Bome verbalillteration. It i. adopted from 
sec, 38 of the C, P. Aot, lind Beo, 185, ralljab Aot. 

CHAPTER XIII.- PEOIAL PROVISIONS FOB aITY 

M UNIOIPALITI .ES. 

181. (1) The Governor in Council may, at any time, in 
'Constitution of City respect of any municipal distI-ict which con

Municipltli'ies, tains a population of not less than fifteen 
thousand inhabitant , declare, by notification, the municipality 
thereof, which shall be specified in the notification, to be a City 
Municipality. 

(2) The Governor in Council may, in respect of any munici
pality so declaJ'ed, Ot' in respect of any municipalit.y specifie,d in 
Schedule E, dit'ect by notification, specifyiug such municipality, 
that from such date as shall be fixed by the notification contain
ing such direction, the municipality specified shall cease to be a 
Cit.y Municipality nnd such municipality shall, on the date fixed, 
cease to be a City Municipality accordingly. 

1 Constitution of City Jlullicipalities,-Populatioll,-In the Dill, tbe minimum 
'Wall lU,OOO, but tbe elect Committee cOl1sidered it desirable lo ,"ake it 15,000, It was 
pl'OpOSell. to increase this to 20,000, 1\8, i& was urged that IIIuIlicipaliLies with less )lopulation 
could not bear tbe expenses uf highly paid Clrief Officers, &c" but this WIlS rej cted as it 
was pointed Ollt that the pr.' pnsal woolti exclude, without good rellson, some mUlllcipalities .. 
from tbe privileges of 1\ City MUllicipalily whiclr tloey a,'e already elljoying, It W!\S also 
pointed out that this HecMou rlot!s noL make it roecessury that every tOWIl of not le@s tball 
15,000 be a Cily Municipality; it merely ~iveB a town, with the presoribed IUlnimum 
population, the po sibility of beooming "City Munioipality, MOl'eover the appointll'\!mt of 
Cbief Officer is in the di~oretion of the munioipality itself, ' 

182. (1) Any City Municipality may, if they think fit, ap-
leity ~{lIl1icipl\\ity mayap- point a Chief Officer and a Health Officer 

point 8. Chief Officer, Hea th and an Engineer, or anyone or more of 
Officer and Engllleer, such officer, 01' such municipality may in 
their discretion appoint olle person, w hetller temporarily or 
permanently, to discharge the duties of any two or of all such 
offices. 

(2) No snch officer shall, save wiih the pt'evious sanction of 
the Govel'nol' in Council, be removable from office unless by the 
vutes of at least t.hree-fourths of the whole numbet· of coun
oillo:'s. 

(3) When a Chief Officer shall have been appointed, all other 
officf'l's and servants employed by the municipality shall be 
subordinate to him. 

1 Orifin of •• cUon,-In the City of Bomb:1Y, the Municipal Commissioner, whose 
am .. corr ... !», ,,tl, with that of a Ch,ef Officer, i8 appoillted "y Goverumeut for' " l'enewl\ble 
VCriod "r n y .. r ; and tho appoilltment lJy tile cOl'purat.iolO of the E',gineel' alld flelllth 085081', 
/lcb for" Itw f) wabl lel'l" of 5 yOIlI', i. 'Qbjoo~ to Goverllmeut cOlltit'w"Lj()n, 

It "niH'opo, d to mab fhB appointmetot of the Chief Officer anbject to Govol'D1ll0nt 
approval, u it "at laid tlrat there hu not 'been sufficient experiellce yet iu the matter of Oluer 
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Offioer to lay how faJ' CHy ?Iunioipalities would be likely to appoint the best man and put 
sside feelillgs of oaste or othel' plll·tilllity; Lhat suoh offioers' r .. spon~ibilitie8 were 80 ~reat 
that Government oould not afford, ill the intel'eats tlf the J'llte p"ye .. ~, to I'i k an ineffioien mlln 
being appointed, either from jobbel'Y or igllol'a.nce. 'l'he Seleot Con.mittee however oonlli
dered it better to leave the freedom of ohoice of munioip",lities ill this rellpeot liS little impaired 
all possible. 

It was proposed to provide in this section fqr tile" sl1spensiOIl " of these officers in the 
lame way as their" removal," but the suggestion was 1I0t lIdopted. 

These appointments Ill'e, 'it will be ohserverl, optional wilh the munioipnlity, but ss the 
whole objeot of oonstitnt.inl'( til .. monioipA.lity n. City Municipr.lity, is to legn1ise the a.ppoint
ment of those OffiCtll'S, if a mnllicipality do not exercise the option, G('Ivel'nment Dlay, nnder 
1"0. 177, require the appointment to he mnde, or under seo. 181 (2) may direot that H oease to 
be a City Munioipality. 

Unde,' the Bombn.y City Aot, the n.!,pointment of these officel'A is obligRtory, Rnd if 
default made, Government mlly "ppoint Lhem. 

The BiJ1, as originally frame(l, prol'irlecl that" tho munioipality ~11l.L1I upon the requisi. 
tion of the Governor in Council" appoint these officers. It also provided tl,at they may 
be removed at any lime h'om office for misconduct, uegleot or incopacity, but lIOt without 
the sancmou of the Commissioner. ;I.'hese provisions have been omitted by· the Select 
Committee, and all the officers ex~.mpted undel' this section. 

In the City of Bombay, the lIIunicipal Commissioner must be I'emoved, if not I ss than 
iths of the whole Qorpol'at.ion vote for iL, Sl.nd Government may remove him, if inoapable of 
perfol'mi,,~ the duties of his office 01' if guilty of mjscondnot or negleot. 'l'he Ellgineer and 
Health Offioer are removable for misoonduct, neglect or inoapaoity, on votes of not les8 than 
irds of the members present nt the meeting. 

Ohief O/licer.-As to Government polioy in conneotion with the appointment of this 
officer, see pam. 8 of the G. R. qnoted in the Preface to this edition. . 

183. 'fhe Chief Officer in fl. City Municipality shall exercise 
. the powers hereinafter specified, and such other 

Powers of ChIef Officer. b dId . powers as may e e egate to hIm by the 
municipality under the provisions of this Act: 

(a) he shall have power, subject to the provisions of this Act 
and of the by-law.s for the t~1Ue being in force thereunder, to 
grant, give and issue under his signature aU licenses and 
permissions which may be granted or given by a municipality 
under this Act, other than licenses for markets or slaughter
houses; and 

(b) he may, subject to the provisions aforesaid, at bis discre
tion suspend, withhold OJ. witlldraw any licellse, in ~ny case 111 
which he is empowered as aforesaid to O'l'allt or g-ive a license, 
and in which the municipalit.y mlly under the provisions afore
said, suspend, withhold or withdraw such license; 

(c) h shall receive and recover and credit to the municipal 
fund all fees payable fot' licenses and permissions grn,llted or 
given by him nder the powel's aforesaid; 

(d) he may make such rflquisitions by written notice, give 
such written consent 01' permission, issue such orc1el's and 
prohibitious, and exercise all such powers . as may be made, 
given, issued or exercised by a municipality under any provi
sions contained in-
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(i) sub-section (2) of section 9], 
(ii) sub-section (2), sub-section (3) or clauso (a) of sub-

section (5) of section 96, 
(iii) section 102, 
(iv) sub-section (1) of section no, 
(v) section 111, 
(vi) section 114, 
(vii) section 115, 
(viii) seotion 118, 
(ix) section 119, 
(x) section 121, 
(xi) section 122, 
(xii) section 123, 
(xiii) section 124, 
(xiv) section 125, 
(xv) section 126, 
(xvi) section 127, 
(xvii) section 128, 
(xviii) section 130, 
( xix) sub-section (1) of section 13], 
(xx) section 132, 
(xxi) section 134, 
(xxii) section ] 42, 
(xxiii) section 143, 

I. 

(xxiv) clause (b) of sub-section (2) of section 144. 

184. The Chief Officer sball have, independently of such 
1Chief 0 1Ii e e r' I) powers as may be delegated to him by the 

po"ell ?f appointment municipality in this hebal£, power-
and p[lUlehroeM. 

(It) t,o appoint-

(i) witbout tIle previous sanction of th~ municipality, to 
allY post the monthly snlary for which aR fixed by rilles made 
under clause (b) of section 46 does 1I0t exceed Rs. 15, and 

(ii) with such previous sanctioll, in each CHSfl, to nny post 
ulldp,r the ml1nicip~1ity other than that of the Health Officer, 
Engiueer or Ohief Accountant, Hnll 

/ 
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2( b) to fine, rerluce, suspend, or dismiAs any municipal senrant 

whose salary does not exceed Rs. 15, alld, subject to the pro

visions of the rules for the time being in force, any other 

municipal officel' or servant not being the Health Officer, 

Enginee.·, or Chief Accountant, provided that in respeot of any 

punishment other t~f'Ln a fine not exceeding one week's salary 

his order shall be subject to an 3appeal to the municipality. 
I 

1 Origin of section,-1'he powers inherent ell-officio in a Chief Officer ha.ve heeu 
considel'ahly Cllrtn iled from those as laid down in the original Bill, but provision hll8 been 
made for an extellsion of the powers by delegation by the munioipnlity, 'rhis seotion ns 
altered makes it olear tb.lt these powers nre those whioh :UIY Chief Offioer, iP80 Jncto, will 
enjoy, independent,ly of any 'thnt may be delegnted to him by the munioipality. 

It wns snggl1sted that ~pecifio legislation was required to define the powers of appeal 
',ajt!l-inst the Ohief Excl!-tive Offioer's orders, Bnd iu partioular that no appeal agaillst his 

orders shonld go beyolld the M:annging Committee. Otherwise his influenoe nnd power of 
wOl'k will 'be gone, if, when he, with the approval of the Managing CommiLt.ee, has talc en 
oertain steps, 01' if on appeal, th~ ~llnagil1g Committee hR.ve oOllfi rllled his aotion, a further 
appeal shonld be to the gelleral body, a meetillg of whioh m!l-y IIOt tAke place for a oonsi
derable time. It WIIS urged tbat the exeoutive would be paralysed if perpetual appeals gninst 
its order be permissible in a llIunioip'tlity, jl1st as in any oll,er sphere of ailministrat,ion. It 
was suggested, therefore, that tl,e wOl'ds II Managing Committee," should be suhstituteil for 
"munioipality." It was snbmitted that it was not the province of the general body of 
Committees to interfere in exeoutive details, but to frame rules and fay down prinoiples 
for the guidanoe of the exeoutive. It WI\S also nrged that in a City Mnnioipa.lity the time 
of the general meetings was too vll luable to be taken np with petty oases of the punishment 
of employees. These 8uggestions were however not adopted. • 

Limi t itS to pa.y,--In the Bill the amonnt was not to exoeed Rs. 25. It was sa.id thnt if 
this limit were retained, exoept in vel'Y few cRses, all subordinate appointments would be 
pl'aotioally in the exolusive gift of the Chief Offioer, whioh was not desirable. 

2 Punishment of o1ll.cers and servauts.-Subject to the JI"olJisions of "u,les ,-
1'he rul s will be unde.· sell. 46 (e) for" detel'mining the mode and oonditions of appointillg, 
puuislling 0" disruissillf{ any suoh offioe 01' servant." 

If no rules mane there ,ould be 110 limitation to the Chief Offioer's power to punish 
any servallt or offioer exoept those here exempted, suhject Ollly to the right of nppeal. 
But the rules may by im"posing "modes and oondiLiolls" take away all power to punish 
ser~antB whose pity exoeeds Rs. 15. 

3 Appeals from orders of Chief01ll.cer.-G. R. 6225 of 20 Oot. 1911, Gen. nept., 
decided that these appea.ls shOUld be:heal'd, not by the Managing Oommit,tee, bllt b,i' the General 
Committee, a.nrl that the disposal of appeals in the oase of orders made ill the exel'ol.e of 
powers delegated to llim, the munioipality oould I'egulate these ul!der sec. 46 (a)_ 

185. The Chief Officer may, with the sanction of the muni

Delegation of Ohief cipality, delegate allY of the powers conferred 
Offioel"s powers. on him to any officer subordinate to him. 

186. (1) The Chief Officet· may, with the permission of the 

Cbief Officer may tllke , pl'esinent, or in virtne of a resolution passed in 
part in di~oussions. this behalf at arty meeting of the mnnicipality 

or of any ommittee, make an explanatioll in regard to any subject 

under dj cns ion at snch meeting, but shall not vote upon Ot' 

make ally proposi tion at ally such meeting. 

'l'h lloll11lf\y City Aot, seo. 36 (t), provides that "the COmllli~Bioner shall hAve the 
same ri~hl of It illg pl'o-ellt at II mel'iing of tile corpol'lltion and of tllkilll! part in bhe discos
sions therellt liS II oOUllcillol', nnd with th" oOJlsellt of Il lIIajority of til oOlllloillol'Y prp.sent, 
asoertnillE'd hy show of hands, wiLhout, rlisoussion, may at Illly ti lie mllke 1\ statemellt 01' 

xpllllllltion of C(IOts, but he sl",11 not be at liberty to vote Up.HI, 01' make any !'roposition at 
such meeting." See 49 (1V~ ma.kea exaotly the sa.me provision ill regard to the stllDdil)g 
oommittee. 
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CHAPTER XIII·A. 
THE MUNIOIPAL COMMISSIONER, HIS 

POWERS AND DUTIES. 

lS6.A. (1) Notwit.hst,anding anything contained in chRpter 
lAppointmentofMtlni- XIII, the Governor in Council ma,y make an 

cipal Commissioner. appointment of a Municipfll Commissioner-

2(tl) for any mUllicipal district which contaiI\s a population 
of not less than one hundred thousand inhabitants; and 

(b) for any other municipal district on th~ application of the 
municipality in this behalf, provided that snch application has 
been previously supported by not less t,ban 3two:-thirds of the 
whole number of councillors. 

(2) ~'he population of a municipal district shall be deemed 
Population bow IIS00I'- to be the population as ascertained in the 

tained. 1atest census taken in such municipal distl'jct, 
unless the Governor in Council thinks fit to dirl¥3t that a special 
cemms may be taken in such municipal district for the purpose of 
ascer.taining' the population, whereupon the population -shall he 
(leemed to be the population as ascertained, in such special census. 

(3) When the appointment of a Municipal Commissioner has 
Suusequentreduotion been once maoe for a mUllicipl'l.l district which 

of population. contained at that time a population of not less 
than one hundred thousand inhabitants as aSyertained in sub-section 
(2), such appointment shall not cease hy r~a on only of the fact 
that the popUlation of such municipal district has fallen short of 
one hundred thousand inhabitants. 

(4) On the appointment of a Municipal Commissioner the 

Appointment of ohief 
officer to cease on au
poilltment 'of Mnnicipal 
Commissioner. 

a,ppointment of a Chief Officerl I hether made 
under section 177 or section 182, shall forth
with tel'minate: ~:ovided that the appointment 
of a Municipal Commissiol)er sha11 not be made 

until such notice has been given to the Chief Officer, if any, as the 
tel'ms of his appointment entitle him to receive and until the 
expiry of the pel'iod pecified 'in sucr notice. " 

~ 5) 'l'he Governor in Council may at any time discontinue 
~iscontinuanoeofap- tbe appointment of a Munidipa,l Commissioner 

pOlIItmeut. for allY municipHl di tl'ict for which slIch ap· 
pointmellt has been made. . 

1 Origin of •• ctioD.--Tbe wholo of this ohapter wile added by the Ameuding Aot of 
1914, sectiou 30. ' 

. It wal propoaed in Council tu add II olan.e linlitillg the power of Govenunent to 
appOlnt auy one oat of 3 perIOD. lelected by tbe muuioipality. u it Will urged that .. the 
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ml1llicipality have to provide the pay, they should have a voioe in the appointment; bat tbe 
pl'Oposlll WitS not snpported I\S it was oousidered undesirable, and Govel'ument woald always 
be the best judge of the proper mall. 

Although it was ulli~el'PIl\ty admitted that ill the onse of tbe lArger munioipali f,ies 
oommittee goverllment WIlS a failnre, as in saoh mnnicipnliti 8 large aams of mOlley had to 
be hltlldled aud imporlaut and oomplex questionR often \JlIIlle up for det'ision it WaR illlpo8~ible 
fo" the work to he satisfactorily pe,formed I>y committees, ill Coulloil the opponents to this 
measure put forward mally propos"le for avoinillg, what wile IIl1h~ ppily te"lIIed a 'thl'u tillge' 
upon certain mUllioi!,alitiee of a Mnnieiplll CODlmiMRionel'. Oue such proposal was thllt in 
liell of thiR el,al'ter XIII·A, such munioipll.litiefl Rhollld be elllpowel'erl til illveRt th .. Cllief 
Officer, in additioll to the power mentiolled in .eotioll 183 and those to be delE'gared to hilll, 
with the powers mei,tiolled ill seetio,\ 186·C. 'l'his proposlli was, however, reje<,tl'd. 

As to the policy or Govellllllent 011 tbis subject see parD. 8 of the G. R. qlloted in the 
Prefaoe to this editioll. 

2 .. Hot 1es. than 100,000."-In the Dill it WRS 150,000 but the Seleot Committee 
said liS this limit inoluded thell only one oity (AhmedIlIJad) it waH too high, alld it added 
th e cl"n~e (b) 80 as to ellable illlportllllt mUllicip!\lities to apply, if so disposed, for tho servicee 
of a Mllnicipltl COlllmissioner. 

a .. Two-third. of the whole number." -'I'his was as ill I.he origin"l Bill. The 
Select Commitl,"e sl1l!gested tlult it should be "ne·half but nner discussiou i'l Goulleil the 
proporLian .ltS i II the Bill waR adopted. 

186-B. (1) A Municipal Commi, sioner shan hold office for 

Term of offioe. 
II. period of three years, ill the first instalnce, 
and thereafter for ~uch fmther period as the 

Governor ill Council may in each case determine. 

(2) A MUllicipal Commissioner may be removed from ~ffice 
at ally time by the Governor in Council if it 
shall appear to the Governor in Oouncil t lint 

he is incapable of performillg the duties of his office 01' has been 
guilty of allY misconduct or neglect which renders his l'ernov;al 
expedient. 

ltp.movIII from office. 

(3) A Municipai Commissioner shall be forthwith removed 
from office by the Governor iu COllncil on the applicl'l,tion of the 
munici pality in this bellalf, provided that such application has 
been previously support'ed by not less than three-fourths of the 
whole number of councillors. 

Origin of s8ctio\l.-This is tltken from seo: 54 of the Born. City Act with pOll1e 
modifications. • In the Bill the !,criod was a "renewahle period of 3 years" but the Select Cor.lmittee 
omitted the word re,nove'lble and insorted the succeeding sentence ill order "to give It 
certain amount 01 lititnde to the Govel'IIol' in Connoil when the time comes to extend tl,e 
tel'lIl of office." 

Suh·seotion (3) was baRed on tl,e pl'inoipJe tbat "although it is desirable th/lt the 
Municipal C011lmissioner should feell'onsonab1y seoure in 11i8 Itppointment, it is not dt'sirable 
that he Hhou ld be entirely indepe .. d·nt of the good will of the counoillors AS a body." 'I'his 
WIl.ll inserted by the eleot CommiLtl3e. The Bill merely p"oviderl th(tt the munioipality 
might if so desired make" repI'osentlltion to Government for his removal. In Coulloil it was 
proposed that t e proJIt'I·tioll ill favoal' of removal should be }rds or ith AS ill the Bombay 
City Act, but this was !lOt adopted . . 

186-0. (1) A Municipal Commissionel' shall receive from 
'Salal'Y or MUDicipal the municipal fund sneh month Iy salary as 

CommissiOller. tbe municipality shall, subject to the approval 
of the Governor in Council, from time to time determine. 
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(2) A Municipal Commissioner shall devote his whole time 
Prohibition of en . l'Illd attention to the duties of his office as 

gagemellt in other boei. prescl'ibed in this Act or in any other enact
lie... ment for tiiA time being ill force, and shall not 
engage in any other profession, t.l'ade or business whatsoever: 

Provided that he may at allY time, with the sanction of the 
municipality, serve on allY committee constituted for the purpose 
of any local inquiry or for the furtherance of allY object of local 
importance or iuterest. 

1 Origin of section.-Compare this with seotion 57 of the B<l'Inbay City Aot, from 
whioh it i8 taken with oertain notifiMtiollB. 

In the Bill it WAS for the GOI'el'IInr io Coullcil alalle to detpl'mille the Biliary, but in 
Counoil tloie was Illtered ae it 1I0W Rlands 80 that, th ugh a mnllicipalit.y has 1I0t the right to 
B91ect its Municipal Commissioue", it has tlte • ight to deoide witlt GOl'ernmeut approval, what 
hiB Mlal'Y should be. 

Salary of J[u.flici7'/l~ OOmllliS8iollcr. -Ill lhe l3ill tlds wnB to be determined by the 
Govel'nor·in·CoulI(,il alone, hut afLer sume ciiBonBsion ill COllncil I.hie took tlte form as I.OW 
showlI lifter a proposal th"t tl.e slLlary .houlil be determined by the Govel'1lor.ill·Council in 
cOUHultRtioll witl. tbe .IIloDlcipHli ty WHS rejected, A8 also tlte S\lgg~stioll thllt Government and 
the muiciJlRlity should "ach pny a moiety of tlte salary. 

2 Sub .• ection (2).-This is taken fl'om the Calcnl.ta MOlliei"al Act, section 31. 

1n tile Bill it was contemplated that be might also hold lhe "ppointrnen-t of officer in 
charge of the City urvey Office or allY otber I'ppoinlment witl.in the s me city to which tile 
Governor·in·Cuullcil might nominale him, uut the Sele!l't Committee were of opillion .. that he 
Ihould hold no office other than that of Mllnicipal Commissioller." 

IS6-D. (1) ffhe Governol' in Coullcil may, from time to 

Leave or absence. 
time, with the assent of the municipalit,y, 
gl'ant leave of absence for such period til3 he 

thinks fit to a Municipal Commissioner. 

(2) 1'he allowance to be paid to a Municipal Cammissioner, 

Len 11 
while absent on leave, shall be of such amount, 

ve a 0'11'1\1100. d' h' 1 h 11 b fix d b not excee mg IS sa al'y, ~s s a e e y 
the Governor in Council: ..... 

Provided that, if the Municipal Commissioner is a salaried 
servant of Government, the amount. of such allowance sl1a.ll be 
regulated by the rules fat' t.he time being in force relating to the 
leave allowances of alaried servants of Governmellt of his class. 

(3) During allY absenoe on leave, or other temporary 
Al~intmeut of Bub· vacancy in the office, of a Municipal Commis

atit\lt.3. ionel' the Govtlrnor in CO~l1cil may appoint a 
fit person to act as Municipal Commissioner. Every person so 
appointed shall eXel'C1Se the powers and pel'form the duties 
cOllfelTed and imposed by or ulldel' this Act or hy }lllY oth ~. 
?nactm~nt for the time being in force 011 th p rSOIl for whom he 
1 appoInted to act, and ball be subject to tho sam liabilities, 
restl'ictions and condition. to which the said person is liable. 
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O~'lgill of sectiol\,--TI,is is t"kell rl'll'" 81'e, 59 or tile BUill, City Aot, wl,i"b apc; 
11.180 8pe, a5 of ,i, .. (;"Icuttll Act, 

It is nllvle (,1",,1' that a pel8011 olloel' tloall II. 8nlal'ie(1 servIL"t of GovPI'I""ent 

" 
186-E. (I) When a sa larif>d se\'vant of Govel'nmetlt is IIp

Cnntl'ibiltiolls from Hllillioi. 
pn1it5' tnW:tlO 1'l pplIsiolt Ulld 

I .. "vtl "lIow,,""HR of MII"ici!,,,1 
Corn ItlissinntH'. 

pointed t.o be:l M Ilnieipal UOlllmissioner, 
t,b~ TrIu"icipalit"Y ~bHlI, unless speeificH l1y 

ll,expmpteci \V IIo11y 01' in part fJ'om li:obility 
b.y t'he GovPl'nol' Gellel'"l in Council, COll

tl'ibnte to his pen iRon and leave allowances to the extent required 
bj proviso (b) to section 46. ' 

(2) When 1>, pel'son otllAr than a snlnried servant of Govern
ment is ap!,ointpd to be a 1\1 llllicipHl ('om missioner, the mnniei
p~d i~y sllaH pa'y from the IIluTlir·ipal fund till" whole of his Ie" ve 
allllwances fixed, a.s hereinbefore pl'ovided, by l.lle Governol' ill 
\j()llIlci l, ~tTld mllY, wit,b t.he ~;andioll Ilf the GovPl'nol' in ()()uncil, 
gl'allt, Ilim a PE"'IISillll 91' lSI ~\tLlIit.y on ret.il'emE"'llt, or' grant, a con pas
sion/ltd allowallce to his family on hi~dea.th. 

Ori~in of sectioll.--Tiois is taken fro II , He tiolla 29 and 30 of tI,e ClllCllttlt MUlljoj. 
pILI A,ct, 11'90, • 

'I'lop SpIed, (jommit.'eA "~m,,,'k,-" Tile rulfi'll I'P!!,lIlllt;IIl!' lloA nll'oullt of tire ('onl"il,,";,," f"r 
tht' pAII~iol1 uurl leH\'e UlloWIIII('eN nf (he .\1 "",('i I'll 1 COllllld",fi\iollfW ;tJ'f" l'IHlhd"ed jll (jI'Hprpr ::19 
of d'El Civil ~e,' \'it'l' lteK,d"t.;OllR, Bl'i efl,v ~hlted, ,I'I! ('lllitl il,"ti,," ;s I."ded a'. ,hI ""'e of Ii"". 
sixleenths, in tit,.. "111'1" of u GIIVel'lITnPlit Offi"el' It-l1t frfll.1I nliPJ ()r thp ElllOpeulI .... l'Vl,·PJoI, ·',IIHl 
the "Hie of Otl P.follrlll, ill Illhel ' 01l8P", , .. '1' tllt~ J\Joo8I1nlt~d plly (If the offi'·PI'. III ''''''111'11 fut, rl h~AH 
c'''l1t,ihtllilltlf:a; GnVPl'1I1I1Put lIe· .... p', the l'{l~t'OIiFlihlity fo, ' tliA offiue1"s leave n,llownll(tes of n.1l 
kinoi8 alld fol' his p nsio" l'IIkll]"ted Oil lois snlH' liollell 11I1II1I'Y." 

U"LpP8 ' l'Pcijir o'lllll ea;~1)"'feri., ,s'c,-It. WIIM I,,·inteil ont, I,y tire Splpct Committee"R "l~o ill 
OIlI111,·il Ihllt it \V/I. ill {'OIlMeql'lI'IICtl of IIoeRe rnl"s "1111 1'8),!1I III oj""S of till' GOV"I'II'"8"t of IIIdil\ 
tha.t, fh .. ~ ... l ·ruvi·dfl'lfoi Wt;o.'e ~lIll,utljeri, hilt. in ornel' to ieHova IOfll1t fOl' A. l 'fltH'pselltlllioll fO t.ile 
G.l\e .. "", ... "t. of ]",iill ill tloe " ,"ller, tire ",."rl p. ., uillesR s!,e"'fi"I1I1," I'X611'l'tlld wholly 01' ill 
pa't f. 'u;" liabilit.y loy the< GII"e,'nUl' Gell "/II ill CUllllCil " \ 8"" illtrod,wed, 

186-F. (1) '1'he mllllieipality may require the MUllicipal 
Commissioner to furnish them wil h,-

Po I\' II" of mnlli,.jI'Rlit," to 
rpqnil 'A l 'ptlll' lIl'C . I'epllds or 
p lodlle/ion of dOCII'"IlII'S, 

(l~) . any return, ,t::l.tement., estimate, 
stat IStlCS or oLller ill format.jon regl-lJ'ding 

ally matter nppedainlllg' to thl' admini:.;t.ration of this Act or to 
the municipal g'lvt'1'lImellt of "be ,lllunicipal district; 

(b) a l'epol't, 011 all r sl1ch natter: 

(c), a copy of ally document in hit:! chal'ge. 

(2) The Mllllicipal ()ommissioller shall comply with every 
such "eqnisitioll wiLbont, unreasollable delay. 

Ol'igill of flectioll.-'l'hi~ is tllkell fl'Oll' S6C. 66 of thl! TIo," . City Aot, and seo. 21 of 

the Oalcutt,a MUllicil'al A,.'l, 1899. 




