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PREFACE OF, THE THIRD EDITION.

The necond edition having been completely exhausted,
the present %one has become necessary.

In this edition sume of the notes have been entirely
re-written and the rulings,of the Calcutta High Court have
_been brought up to date. The rulings of the High Courts '

or tife-Thiel Courts,of the other provinces, based upon the

sister Acts, have also found place in the book, wherever
“the secgtions am same or similar. Relevant ext,r'?ct,sqa
from the Circulars and General Orders of the Local Governs™
ment, as also from the opinions of its law officers, have

‘been inserted in their proper places. ’

In the "appendix a large body of new matter has been
inserted to meet the requirements of Municipal Adminise

tration.

My hearly thanks. are due to the profession and th#
public for the very kindly reception accorded to tw%;
successi. ¢ citions of the book; and 1 hope that the
present edition will be similarly received.

HGwRal,
1 B. €. D.

Marveh, i19r11. J



ADDENDA. ";C\
o

£ 1)
Insert the following after rule 65 of the Account Rules
(page 164a) :—

Rule 65A.— If after the service of the bills the amounts
are not paid into the Municipal office, a notice of demand,
together with d copy of the bill, from which the caution as-
regards payments areferred to in rule 62 should be omitted,
should be served upon the,assessee by the first day of the
second month of the quarter. This demand must be served
by a person authorised to accept payment of the bill. If
the amount is still not paid within 15 days after delivery of
such notice, a distress warrant should be issued as laid
down in rule 57. Proper secutity should be taken from
the officer thus entrustcd with the ctllection of demands,

and he should be provided with a collection register,
Form L”

(2)
Opinion of the Advocate-General (re: gowers of the
Vice-Chatrman under the Account Kiles):—

1. The account rules purport to be issued under section

82 of the Bengal Municipal Act III of 1884 which em-

.powers the Local Government to prescrlbc the registers

which are to be kept, the forms which are "to be used, and

the returns which are to be submitted, and also to direct
the manner of anditing Municipal accounts,
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In so far as the account rules are limiled to these purposes
they are valid and have the force of law.

Rule 19 provides for the periodical examination and
initialling by the Vice-Chairman or Secretary of the cash
book which is required by rule 14 to b=+ kept by the
cashier.

It seems.to me that in effect this rule prescribes that one
of the returns to be submitted shall be this cash book
verified by the initials of the Vice-Chairman or Secretary in
token of his having made the required weekly examination.
In my opinion this is not #/{ra vires the provisions of
section 82,

2s lam of opinion that powers or duties which are
properly imposed upon the Vice-Chairman by the account
rules issued under section 82 of the Act, can legally br: exer-
cised by the Vice-Chairman though there has been no delega-
tion of powers to him under section 45. It is 1o be observed
that section 45 merel- enables the Chairman by written
orders to delegate any of his duties or powers as defined
by the Act and under section 44 the powers vested by the
Act in the Commissioners are to be exercised by the
Chairman,

If my view be correct the Chairman is obliged (under
section &2 taken in conjunction with rule 19 of the Account
Rules) to submit among the returns the cashier's cash book
verified by the initials of the Vice-Chairman or Secretary ag

required by the rule made by the Local Government,
* * *
-

(Sd.) G. H, B, KEXRICK.
roth December 1910,
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No. 8187.- M.— The 13th September 1910.—In exercise of the powers
conferred by clauses (i)“and (ii) of sub.section (1) of section 69 of the
Bengal Municipal Act, 1884 (Bengal Act 111 of 1884), and by clauses
() and (m) of section 138 of the Bengal Looal Self-Government Act of
1885 (Bengal Act BII of 1883), the Lieutenant-Governor is pleased to
divect that the fpllowing rules for the preparation, submission and execn=
tion of projects for water-supply, sewerage or drainage by locel authori-
ties shall be substituted for the like rules published with Government
Notification No. 1712M., dated the 7tb July 1906, at pages 111 to 113,
Part IB of the Calcutta Gazette of the 11th idem, namely :—

Rules for the preparation, submission and execution
of projects of water-supply, sewerage or
draindge by local authorities.

1. (z) Whenever a lqcal Ruthority desires to undertake
a project for water-supply or sewerage or a comprehensive
scheme of surfage drainage, it shall first cause to be drawn
up a sketch of the project roughly showing its sgope and
approximate cost.

(2) Such <ketch may be drawn up either by the Sanitary
Engineer at the special request of the local authority and
with the approval of the Sanitary Board and on payment
of the fees prescribed in Rule 8, or by any firm or person
approved by the Saunitary Engineer.

(3) The Sanitary Engineer shall, in all cases, act as
adviser of the local authority.

-2. When the <ketch of the project has been drawn up
under Rule 1, and it is estimated to cost Rs. 10,000 or
more, or in the case of an estimate of less than Rs. 10,000
if the fnancial assistance of Government is desired, the
local authority shall submit it to the Sanitary Engineer who
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shall make such recommendations as he may think fit.
After the approval of the Sanitary Engineer has been
obtained, the sketch project shall be submitted by the local
authority to the Municipal Department of Government,
together with a statement wherein shall be shown the
amount of the funds available to meet the cUst of the pro-
ject, either from current revenue or by way of 1oan or from
any other source.

In the case of schemes the total estimated cost of which
is less than Rs.10,000, not being part of a larger scheme
and for which financial assistance from Government is not
required, the sanction of Government need not be obtained,
but if the local authorities so desire the sckeme will be
examined by the Sanitary Engineer.

3. Inorder to obtain administrative approval to the
execution. of the project the local authority shall satisfy
Government—

(1) that the cost of maintenance of ‘the projected work
can be. met by the local authority from revenue;

(2) that any loan required to mcet the cost of the work
can be repaid, together with the interest thereon, within
the period that may be prescribed by the Government ¢
and

(3) that the work can be done effectually in the mannerc
and for the cost proposed.

4. When the administrative approval of Government
has been obtained, and in no case before, the local authority
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may arrange for the preparation of detziled plans and
estimates, and for this purpose may—

(@) cause the plans and estimates to be prepared by
its own officers or by an officer specially ap-
painted for the purpose and apply to the
®Sanitary Engineer for assistance in the selec-
tion and engagement of surveyore to-carry out
the work ; or

(4) apply to the Sanitary Board for the services of the
Sanitary Engineer; or

(¢) apply to Government in the Public Works Depart-
ment for the services of their officers; or

(d) apply to the Distfict Board for the services of the
District Engineer ; or

(e) with the previous sanction of the Sanitary Board,
entrust the work to a private firm of ‘establish-

ed reputation.

In cases of (a), (¢), (4) and (¢', the plans and estimates
while in course of preparation shall be subject to the ex-
amination aund countrol of the Sanitary Engineer.

'5. The plans and estimates shall, on completion, be
forwarded in duplicate to the Sanitary Board, together
with a full report on the financial aspect of the scheme and
the state of public feeling in regard to it, and, if a loan is
required, with an application in the prescribed form. In
the case of drainage schemes the estimates must be sub-
mitted in Sanitary Board’s Forms Nos. 21 and 22, copies
of which may be obtained from the office of the Sanitary
Engineer, and when the scheme has not been prepared ia

b
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the Board’s Office they shall be accompanied by full details
of the calculations of the sizes and strength of the various
works, and complete information as to the prices on which
the estimates have been framed,

THe Sanitary Board, after examining the plans, estimates,
report and application, shall submit them to the Municipal
Department of Government with an expression of their
opinion on the merits of the scheme as finally drawn up.

Construction,

6. Where the cost of the projected work is estimated
to amount to Rs. 10,000 or more, an adequate provision
for " detailed engineering supervision shzll be a condition
precedent to the grant of sanction by the Government.

In the absence of special sanction to the contrary, the
local authority shall agree to such one of the following
conditions as may be considered suitable in each case :—

(a) that the work shall be carried out by the Public
Works Department if that Department can
undertake it: in such cases an extra charge of
15 per cent. on the sanctioncd estimates shall
be made for supervision, unless the case is one
of extraordinary difficulty, under which circum-
stances a higher charge may be imposed under
the orders of Government ; or '

() that arrangements shall be made with the District
Board for the carrying ont of the work under

the supervision of the District Engineer and his
staff; or
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(c) that the work shall be carried out under the super-
vision of an Engineer gualified: for appointment
asa [.)istrict Engiucer according to the rules
under the Local Self-Government Act of 1885
(Beng. Act III of 1885) specially employed for
the purpose ; or

(@) that the work shall be carried out by a private
engineering firm of established reputation :

Provided that the local authority shall not advertise for
tenders or enter into any contract or agreement for the
cxecution of any works in ‘connection with schemes or
parts of schemes which have been sanctioned by Govern«t
ment under conditions (3), (¢) or (d), until the specification
and form of tender for such contract have been exathined
and approved by the Sanitary Engineer. No tender ot
contract for any such work shall be accepted uatil it has
been submitted to the Sanitary Board and %they have
approved the acceptance thereof ; '

and further provided that when the work is carried out
under condition (&), it shall be supervised by an officer
appointed for the purpose by the local authority with the
approval of the Sanitary Board, and shall, while in progress,
be periodically inspected by the Sanitary Engineer.

7. Where the estimated cost of works amounts to less
than Rs. 10,000, the local authority shall report, for the
information of the Commissioner of the Division, the
agency by which it is proposed to have the works carried
out, and.shall follow the instructions fissued by him in the:
matter.
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Fees.
8. The following fees shall be leviable by the Sanitary

Board from local authorities for the work“specified against
each:—

(a) a fee of two per cent. on the estimated cost (ex<*
cluding cost of surveys) of all projects and.
schemes for which detailed estimates and draw-
ings have been prepared by the Sanitary’
Engineer;

(&) a fee of one-half per cent. on the first Rs. 20,000,
and one-quarter per cent. on the balance of the
estimated cost &f schemes and projects, the
detailed plans and estimatés of which are
examined by the Sanitary Engineer;

(c) a fee of one-half per cent. on the first Rs. 20,00¢,
ard one-quarter per cent. on the balance
“approximate) of the estimated cost of all rough
schemes and projects, whether drawn up or,
at the reqeest of Government, examined, by

the Sanitary Engiaeer.

9. The following rates, payable in advance, may be
charged by the Sanitary Board for the loan of sets ol
surveying instruments to Municipalities :—-

Rs.
For a level and two staves .+ 7 per mensem,
For a prismatic compass i 3 =
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287. The Comwissioners to pro-
vide water-supply.

288. What are domestic purpgses,

289. Pressure at which water must

be kept.

Communication pipes.

Cominunication pipes, d&e.,

must bo made to satisfaction

of officers of the Comsrs.

290,
291,

202.

253,

Power to enter premises.

When pipes are out of repair,
Commissioners may turn off
water. .

294. Supply for business.

295, Housebolder entitled to cer-
tain supply  of water for
domestic use.

Commissioners may provide
filtered or unfiltered water for
latrines.

Water may be cut-off on neg-
lect to pay the rate, .
Occupier in whose house water
is wasted lable to penalty.
Person causing waste of water
liable to penaity.
Cummissioners at their disere-
tion may allow person outside
the town to take water,

296,

297.
298.
299.
300.

Penalty,

301. Before connection an offieer
of the Commissioners to cause
all works and pipes to be
inspected.

802. Connection With service pipes
to be executed only by an
officer of the Comsrs.

diverting
water, )

304. Estimate and specification of
wurks to be sent, '

305, -Dwner to keep works in repair,

306. Tank, &c., vested 'in the
Coroars,
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807. Application of rates and
moneys received from the
supply of water.

PART VIIL

Of Lighting with Gas.
808. Municipal

ing.

809. Lignting-.rate not exceediug-
three per centum way, aiter
sanction of plan, be imposed
on boldings,

FProviso as to portions already
lighted. -

810. Rnte payable by ocenpiers
guarterly in advance.

311. Valuation, assessment,
collection of iiehtine-rate,

812. Power
certain casers,

8138. Owner to recover from the
orcupier rates puid by oswner.

814. Owner may recover rate so

aid as rent.

815. Occupier liable to the rate for
time of occupation only.

Excess paid in advance to be
refunded.

No rate to be charged during
vacancy.

Notice of cessation of ocen-
pancy to be given within
seven days.

818. Unkpown owner or occupier
how to be dexignated.

817, Situation of gas-pipe or other
gas-work to be altered at
the expense of the Comrs.

818, If owner, &c,, neglect to make

alterations, the Commis-
sioners muy cuuse the same
to made.

B1BA. Apylication of rates and
moneys received for light-
inz.

819. Provisions applicable to other
systems of lighting.

to as rs in . .
0 ASSess OwWners 1N 909, Exemption from prosecution

Cownissioners |
may sebmit to the Leeal |
Government a plan for ligit-

and !

PART IX.

Of the construction and Oleans-
ing of Latrines.
320, Notice to be issued by the
Cowmnissioners,
| 321 Commissionggs may levy fees.
322, Recovery of fees.

525, In cevtain case fee may be
luvied from owner, who may
1eecover from oceupier.

. 324, Owner may recover fees from

! occupler as rent.

! 825. Commissioners may eompound
' with ncenpier or owner of
cerfpin premises for fee.

326. Commissioners may levy a

rate per head.

' 327, 328. [Repenled.)

under section 217.

330, Pawers of servants of Comrs,
431, Comsrs. may requive might-
men to take out heense.

332, Commissioners may require
latrine to be conxtrneted, and
in  defanlt may coustruct
themselves

333. Commissioners may require
list of persons in & holding.

33%. Penalty,

$34A. Exemption of jails, &e,

——

PART X.
Regulation of Markets.

835. Power to construct markets.
336, Definition of ** Municipal
market” and ** markets,”

337. Commissioners mayv  prohibit
use of unlicensed myrkets,

4938, Power to grant ficonses for
mnrkets,

330. Duration of licenses and Lugme

on whioh graated.
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340. Chairman honnd to certify ft

laces.
lgxis!ing markets.
841. Licenses to be registered.
842, Transfers to be registered.
B843. Unregistered markets to be
deemed nnlicensed.
844. Penalty for using unlicensed
market.

345. Power f.g close unlicensed
places.
PART XI,

Of the Registration of
Briths and Deaths.

348, Registration of® births and
deaths,

347. On requisition of Govern.
ment, Commissioners to ap-
point sub-registrars at burn-
ing-ghats and burial-grou.
nds.

848, Information  reqnired by
Beng. Act IV of 1173 to be
given to auch sub-regiatrar.

849. Information of deaths in hos-
pitals.

PART Xla.

Kxtinction and Prevention
of Fire.
849A. Establishment and main.
tenance or Fire-brigade,

849B. Power of fire-brigade and
other peraons for suppres-
gion of fires.

W —s

PART XII
Miscellaneous.

350, Power to make bye-laws.

850A. Additional power to make
bye-laws in hill-municipalities.

351, Cofirmation of bye-laws,
Loeal Government may cancel
its coufirmation of any bye-
law.

351A. Power to make rules as to
businesa and affairs. *

352, Commissioners may direct

prosecntion fer public nui-

sance, &e.

Xo prosecution for an offence

under this Act to be insti-

tuted without consent of

Commissioners.

Publication of bye-laws, &e.

Levy of fines.

| 353.

3564,
355.
356.

How notice,
served.

&c., may be

357,

Service of notice on owner or
occupier of land,

Tax not invalid for want of
form.

Holder of license to produce
it when required.

358.
259.

Penalty.

Recovery of moneys due to
the Commissioners,

Power to sell uneclaimed hold-
ings for money due,

Compensation for damages.

No action to be brought against
the Commisswners or their
officer until after one menth’s
notice of cause of action.

(‘haukidari chakran lands.

Palice=officer to report offences
and arrest persons refuning to
give name and residence.

Penalty on  officers, &e.,
taking unauthorized fees.
867. Saving clanse,

Schedales,

360.

361.

362,
363.

364.
306.

366.

—
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APPENDIX.

Circulars and Rules.
Circular explaining changes in Act, August 1894,
: September 1896, *
i - 56 December ]8g6.
relating to Court fees on avplications, November 1896,
® abolishing the practice of submission of alternative

» 2 » »

»

”»
names,

. Court fees on copies.

appointment of ex-officio Commissioners.

laying down procedure for service of bill and notice of

»

»
demand.

5 re: case of Emperor v. Mathura Progad.
X re: costs of appeal in Land Acquisition cases and ar=
rangements in Privy Cbuncil Appeals.
Election Rules.
Account Rules.
Rules for the management of hospitals and dispensaries,
Process of Audit.
Model Rules.

s »»  Te: pension and gratuity of inferior servants,
s Bye-laws,
pe

Municipalities in Bengal. . i

Connected Acts.
The Epidemic Diseases Act,
»s  Liocal Authorities Loan Act and rules thereunder.
y»» Cattle-Trespass Act.
5» Municipal Taxation Act.
s» Caleutta Survey Act.
»» Bengal Tramways Act,
ss Caleutta Hackpey-Clarriage Act,
»»  Bengal Vaccination Act,
»s Puri Lodging-house Act,
s Disorderly houses Act.
s Licansed Ware-liouse anl Fire-beigads Act,

e e



THE

’ " BENGAL MUNICIPAL ACT

BEING

* Act No. III or 1884. ,  "-

PASSED BY THE LIEUTENANT-GOVERNOR OF
BENGAL IN COUNCIL.

( Received the assent of the Lieutenant-Governor on
the 4th April 1884 and of the Governor-General
on the 15th April 1884. )

An Act to amend and consolidate the law relating to
Municipalities. .

As amended by Bengal Acts 111 of 1886, IV and
VIef 1894, 11 of 1896 and 17 of 1910, *

"4

Wy%ks it is expedient to censolidate and
amend the law relating to muni-

" cipalities within the territories sub-

* Act II of 1910is a short Act. It was published in the Calcutta
Glazette, Part III, of the 23rd March, 1910, and is as follows:—

An Actto declare the meaning of certain words in clause (b) of
section 66 of the Bengal Municipal Act, 1884.

Wm certain oﬁuh were directed by the Lieutenant-Governor of’

Bengal, by orders issued under clause (5) of section 66 of the Bengal

Municipal Act, 1884, to exercise and perform the powers and duties of

the Commissioners of certain Municipalities who had been npuudod
by orders isvued under section 05 of that Act;
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ject to the government of the Lieutenant-Governor
of Bengal: It is enacted as follows :—

PRELIMINARY.

1. This Act may be called the ““ Bengal Mum-

: cipal Act, 1884:"
commencemente ™" And it shall come into force on
such date as the Lieutenant-Gover-
nor may direct, not being more than three months
after the date on which it may be published in the

Calcutta Gasette, with the assent of the Governor-
General. ‘

¢ L

And whereas the said officers, iff exercise of the power conferrsd
by section 9 of the said Act on Commissioners at a meeting, recommend- -
ed alterations in the numbers of the Cowmmissioners of the said Muni-
clpahtlea :

And whereas the Lieutenant-Governor of Bengal _ thereupon, by
notifications issued under sections 9 and 9A of the said Act, altered
the numbers of the Commissioners of the said Municipalities, with effect
from the expiration of the period for which the former Commissioners
were superseded Hea

And whereas doubts have been nued as to whether clause (b) of tlle
said section 66 confers upon the persons appointed thereunder amy

“of the powers of the Commissioners which are expressed by the said
Act to be éxercisable at a meeting of the Commissioners ;

And whereas it is expedient to remove such doubts, by declaring that
the said clause (%) refen to powers exercisable at a moehag of the
Commissioners ;

And whereas it is also expedient to give retrospective effect to such
declaration, in order to validate all action taken by bodies of Munieipal
Commissioners constituted in pursmance of orders issued under said
nohon 9 on the recommendation of the officers aforesaid ;

.Avd whereas, in the case of one of the Municipalities hereinbefore
referred to, mamely, the Santipur Municipality, the number. of the
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But any notification, order or rule, and any ap-
pointment to an office, may be made, or élection
held, under this Act at any time after it shall have
received the assent of the Governor-General, but
shall not take effect until the Act comes into forge.’

This Act has®been declared in force in the Santhal Pargunas by Res III of
1872, see.s.unmendedhylug 11T of 1886, Sec. 2. &

This act was amended successively by Bengal Acts III of 1886, I of 1888, IV and
VI of 1894, II of 1896 and II of 1910, which are to be read with and taken as part of
this Act, The provisions of all these Acts have been duly incorporated in their proper
places.

Act IIT of 1884 was published in the Caleutta Gazeite on the 7th Muy, 1884 and
came into force on the 1st Angust 1884 (vide Cal. Gaz., 7th May 1884, Part 1., p. 587.)

2. On the ¢ommencement of this Act, the enact-
ments specified in the 51xth sche-
Boscimentavopesled: 4. le shall be repealed to the extent

mentloned in the third column thereof.

Commlssumers was altered by a Notification, No. 1726, da.ted the
2nd Beptember, 1904, issued under section 9 of the said Act, instead
of by notifications issued under both section 9 and section 9A ;

And whereas it is expedient to validate the said notification ;
It is hereby enacted as follows :—

1. This Act may be called the Bengal Municipal (Amendment and
and Validation) Act, 1910, %

2. Inserted under section 66 post.

8. The Notification No. 1728, dated the 2nd Sepfombet, 1904,
‘which was framed under section 9 of the said Act and published at page
202 of Part IB of the Calcutta Gazette of the 7th day of Stytember.
1904, shall be deemed to be as valid as if it bad been rightly framed and
followed in due course by a uotification framed under sectian 9A of that
Act ; and the number of the Commissioners of the Ssntlpnr Municipal-
ity, in the District of Nadia, shall accordingly 'be deemed to have been
lawfully fixed at nine, with effect from the 2nd day of September, 1904,
and shall remain at nine unless” and until the number be alteved here-
afm by notifications published under sections © and 9A of the said Act.
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But this repeal shall not revive any office, -
authority or thing abolished by any such enactment,
or affect the validity of anything done or suffered,
or any right, title, obligation or lkability accrued,
before the commencement of this Act. {

_And allrules and -bye-laws prescribe.d, 25Se5S~
ments, valuations, measurements, divisions and
appointments made, powers conferred, and notifica-
tions published under any such enactment, and all
other rules ( if any ) now in force and relating to the
matters hereinafter dealt with, shall (so far as they
are consistent with this Act) be deemed to baye
been respectively prescribed, made, conferred and
published hereunder,

In every enactment passed before this Act comes

21y into force in which reference is

S Chges: made to Bengal Act HI of 1864,

(the District Municipal Improvement Act), or to

any enactment hereby repealed, such reference shall,

so far as may be practicable, be taken to be made
to this Act or to its corresponding part or section.

- And all proceedings now pending, which may
have been commenced under any such enactment,
shall be deemed to be commenced under this Act.

 The efpression “ notifications "’ as used - in this
s 7 section shall be deemed to include,
— and to have always included, all

directions, declarations and orders
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given, or made, and published under any enactment
referred to in tb:s section :

Provided that nothing in this definition 'shAa(ll' be
deemed to affect any decision or order of a com-
petent Court made before the date on which this
Act shall came into force, e

In respect of all the matters aforesaid, she Com-
missioners. under this Act shall be substituted for
the Commissioners elected or appointed under the
Bengal Municipal Act, 1876.

é Changes,

Paragraph 4 has been substi ‘by ction 2 sub-section (2) of Beng. Act
1V of 1894 for ** And all references to any such enactment shall (s0 fa¥ as may be
practicable) be deemed to be made to this Act."”

Paragraphs 6 and 7 have been added by section 2 sub-section (1) of Beng.
Act 1V of 1894,

Notes.

Prescribed —means duly or lawfully preseribed. A Bye-law
framed under sec. 313 of ‘Beng. Aot V of 1876, which is obviously
wlira vires, can not be valid under this sec.,— Benimadhab Nag v,
Moti Lal Das, 1. L. R. 21 Cal. 837, followed in Hira Lal Dutt v,
Howrah Municipality, Crl. Rev. No. 80 of 1909 (uureported). Rules
and bye-laws, made under Beng. Act V of 1876 and not being inconsis-
tent with the provisions of this Act, have thus been saved by. this section.
¢f. also Narain v, Corporation of Calcutta, 10.C. L, J. 623,

“ Notifications.”—* The ruling of the High Court in wlmt'
known as the Kushtea Case ( Wakim Chandra Pal and another v, The
Municipality of Kushtea) made it necessary to define the meaning
of the word * notification " so as to inciude declarations and orders made
by Government. That decision has been set aside by a ruling of a Full
Bench of the High Court, but it has been  thotight advisable to retain
‘the definition for the sake of additional clearness.” R, 8. C., Cal.
Ga:. Pt IV. p. 13 (Feby. 21, 1894).
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¥

I‘hM“nhﬁuhm 'in this section ineludes sa order under
section 234 of Beng. Act V of 1876, which shall be deemed to = have been
made under this Act,, (Biikunta Nath Duss v. Lolit Mohun Sirkar,
LL B. 20 Cal, 999 F. B, overruling the unmpotted judgment of

Novris, J. in the Kushtea Case).
3. Every place which has been constituted a
, municipality under the provisions of
tiea. e el he Bengal Municipal Act, 1876,
' and has not been withdrawn from
the operation of the said Act before this Act comes
into force, shall, from the time when this Act shall
come into force, be deemed to be constituted a
municipality under the provisions 6f this Act.

4. Al property, moveable and immoveable, and
3 all interest of any kind whatsoever,
ol ey esioa  derived under any of the enactments
Comnftssioners un- . . .
this Act, specified . in the sixth schedule, or
otherwise, and vested in,.or held
in trust for, the late Commissioners under the said.
Bengal Municipal Act, 1876, shall become vested in
the Commissioners and their successors; and all
rights of whatsoever description used, en]oyed or
possessed by the late Commissioners under any
such enactment shall become vested in the Com-
missioners for the purposes of this Act. "/

l‘i‘

: 5. Notwithstanding anything contained in'section
: 3, this Act shall not take effect in

o cmomnend.  any cantonment without the con-:

without t  of

Governot-Goneral. sent of the Governor:General in

Council previously obtained, nor
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shall thg Local -Government extend this Act, or any
part thereof, to any cantonment without such consent.

« 6. Inthis Act, unless there be
something repugnant in the subject
or context,—

«  Definitions.

>

(z) ““ Camiage” means any wheeled vehicle with

: springs, used for the convgyance of

* Carriage.”’ human beings, and ordinarily drawn
by animals :

Wheeled vehicle with springs.— Cf. Wilson v. Madras Muni-
cipality (I. L, R, 19 Mad. 83) where a bicycle has been held to come
under this class. As, hogvever, a carriage under this Act must be drawn
by animals, a bicycle cannot be a carriage. Does the use of the word
* ordinarily” make any difference ?

(2) “Cart” means  any cart, hackery or wheeled
vehicle with or without springs,
ordinarily drawn by animals, and
not included in the definition of * carriage :”

* OCart.”

(3)‘ ‘“ Holding” means land held under one title or
agreement, and surrounded by one

“ Holding." .
1y set of boundaries :

Provided that where two or more adjoining hold-
ings form part and parcel of the site or premises of
a dwelling-house, manufactory, warehouse, or place
of trade or business, such holdings shall be deemed
to be one holding for the purposes of this Act other
than those menticned in clause (a) of section 83.

- Explanation.~Holdings separated by a. road or
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other means of communication shall be deemed ad-
joming within the meaning of this proviso :

Notes.

This definition covers arable land.— Mohadeb Aon v. Chairman
Howrah Municipality, 11 C, L. J. 524 (5); 14 C. W. N. 85.

Several houses within one compound.—If, such houses are
distinet and form separate dwellings intended or suited for different
occupants, thtre is no legal objection to their being treated as different
holdings, provided the owner divides the compound into parts by metes
and bounds and assigns to each house a separate compound which will
thus be a separate set of boundaries,—Opinion of Leg. Rememer.
No. 28 -7 Apl. 04—(Govt. Cirs., 2nd Edn, Vol. IIT p. 996), ¥

Section 85 clause (¢) empowers the Commissioners to impose an
alternative “ tax upon persons occupying holdings within the Muni-
cipality according to their circumstances and property within the
Municipality :

“ Provided that the amount assessed upon any person jin respect of
the oceupation of any holding shall not be more than eighty-four rupees
per annum.” Adjoining holdings under the proviso of this clause shall
not thérefore be deemed to be one holding for the purpose of imposing
the alternative tax upon persons.

(¢) “ House " includes any hut,

sime ol shop, warehouse or building :

Notes.

Hut.—From the Administration Report of the Howrah Municipality
for 1882-83, it appears that there was a suit instituted by ome Akhil
Chandra Dhang sgainst the Chairman in the Munsif's ‘Court for a
perpetual injunction restraining the Commissioners from carrying out
improvements under Bection 245 ‘‘ on the ground that the structure
ordered to be removed was not a hut because it had kuteha-pacsa walls,
The case was decreed in favour of the plaintiff.” In appeal the judgment
of the Munsif was confirmed. “ Hut” does not, therefore, include &
structure made of kutcha-pacca walls, The meaning of the word in
Webster's Dictionary is ““a small house, hovel or cabin ; 8 mean lodge or
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“@welling § a cottage, ‘HWa pa.rtwtﬂarly appiml l;o log-honm oreetad for‘

troops in winter.”

Building —The meaning of the word * building” in Webstor s
' Dictionary is “a fabric or edifice constructed ; a thing built,” It includes
a structare of any kind. “In Jaw, anything erected by art, and fixed
upon or in the soil, composed of different pieces connected together, and
designed for permanent use in the position in which it is so_fized, is a
bulldmg Thu# a pole fixed in the earth is not a building, but a fence
ora wall is."—Cenfury Dictionary. Compare, howevers Corporation
of Calcutta v. Jogeswar Laka (8 C. W. N, 487), where it has been held
that a detached wall built of masonry is not a masonry building
‘s defined by sec. 3 el. (25) of the Calentta Municipal Act (IIT of 1809
B.C.) Ttis submitted that the principle of this decision will apply here;
as it seems that the term ‘building’ has been used in this definition in a
sense ejusdem generis with hut, shop and warehouse,

See Kamta Nath v. The Mumcspal Board of Allahabad, L L. R.
28 All, 199 (203).

See also Susarmoyee v. The Corporation (7 C.L. J.243) where a
corrugated iron shed has heen held to be a building within the definition
given in the Caleutta Municipal Act. ;

(5) ““ Immoveable property” and “land” include
“Immoveanle pro. (D€sides land) benefits arisimg out
Med Re b of land, houses, things attached to
the earth, or permanently fastened to anything

attached to the earth :

Notes.

¥ lmmoveab!e property ” is defined in Act X of 1807 (The General

Clauses Act) to incinde “land, benefits to arise out of land and thmg\s‘
attached to the earth, or permanenﬂy fastened to anything atfache&
to the earth,”

Land,.—Cf. The Ranym FRlectric Tramway v. The Rahooou
Municipal Committee: (14 Bur. L. R. 23, 4 L. B. R. 220) in
which it has  been held that the tram-linesin a certain street, rheumnq

thereby the land of the street, in oron which the Tramway Company" ':
Wﬂnﬂ rails are Inid, is land and the Company are the 6ocnﬂiah'

“of uuch Jand.

. : 9

¥
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(6) “Moveable property’” means property other
«Movesble property. than immoveable property :

“ Moveable property * is defined in the General Clauses Aect to
mean property of every description, except immoveable property.

See notes to section 121.

“Magistrate of tho (7)* Magistrate of the District.””

means the Chief: Magistrate ina
p District - A
(8) “ The Magistrate " includes the* Magistrate
: of the District, the Magistrate in
“MheMaisimie”  charge of a division of the District
in which division a municipality is constituted, and
every Magistrate subordinate to the Magistrate of
the District to whom the Magistrate of the District
-may have made over any duties under this Act:
. (o) municipalify " means any
TmasiapsIyT place in which this Act, or any part
thereol, is in force :
" For the names of municipalities in Bengal' see App. p. 238a.

(r0) ‘“Offensive matter” means dirt, dung,
putrid or putrifying substances, 4nd
filth of any kind not included in the
term sewage, '

“ Offemsive matter,”

(1) “Owner” includes—

(a) every person who is entitled for the time being
to receive any rent in respect of
the land with regard to which the
'word 1s used, whether from the occupier or othe?-
wise ;

“* Owner "

o
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(%) a manager on behalf of any such person ;

(¢) an agent for any such person ;

(d) a trustee for any such person :

Provided that no such manager, agent or trustee
shall be liable to do anything required by this Act
to be dong by the owner, nor shall he be subject
to any fine for omitting to do such thing, unless he
have sufficient funds in his hands as such manager,
agent or trustee to do such thing :

A Receiver—Appointed by the High Conrt is not the owner of
the property of which he has been appointed receiver He receives rent as
an officer of the Court and as manager of the property on its behalf.
Nor can he be made a party to any suit or proceeding without the leave
of the Court appointing him, W. R. Fink v. The Corporation of
Calcutta, I. L. R. 30 Cal. 721. See, however, Corporation of
Caloutta v. ddministrator-General of Bengal (I. L. R. 30 Cal, 927),
where it was Aeld that the sanction of the Government was not necessary
for the institution of a prosecation under the Calcutta Munigipal Act,
section 197 of the Criminal Procedure Code not being applicable to a
case of that nature, and the Administrator-General of Bengal being
in charge of the premises, in respect of which the offence charged was
said to have been comitted, not by virtue of his office, but by - virtue of
his appointment by the Court as administrator to the state and in the
latter capacity,

(22) “Part” means a Part of
this Act. :

“ Part "

(#3) “Road " means any road, street, square,
court, alley or passage, whether a
thoroughfare or not, over which the

public have a right of way.

Road and Highway.

" For all practical purposes, this definition would appear to fit in exactly
what is known as kighway in English law, For although some English

*“ Road "’
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~ authoritiés bave doubled whether muything but o thoroughfare could bea
- highway, such doubt bas since been laid at rest ; and a p?ssmze, whether
& thoroughfare or not, which is open to all the kmg uubjecta ig now

} mpted as a kighway (1), i A | ook

How a Highway is Created.

A road under the Municipal Act being the same as a lngkway in
Enghsh law, it is interesting to know how 'a hglmay is created. in
‘England,

On this subject the commentator of Smith's Leading Cases says ;—
1" Except where this is done by express enactment of the Legislature,
it (a highway) derives its existence from a dedication to the public by

“the owner of the land over which the highway extends” (p. 1(‘5)
Mr. Hampton Copnall at page 18 of his book referred to above
BAVE 1—
"“The highways now in usein thxs country huve been created either—
» 1, By prescription
2. By dedication
3. By Acts of Parliament.”
© OF these, *‘ preseription”, observes Mr. Copnall, “is now of historieal
‘rather than of praetical importance, for the Prescription Act, 1832, did
not'apply to highways, and so left it necessary to prove the existence of
“a highway from the beginning of legal memory, i. e., since A, D, 1189,

“This inconvenience was evaded by raising from wuser a presumption

‘of dedication by the owner of the soil (vide jl;dgment by Lord Blackburn
‘in Mann v, Brodie, 1885, 10 App. Cas. 378).”

It will thus be seen that, for all practical purposes, dedieation remains
to be the only test of a highway in England. And it is sabmitted that
in India also the trend of authorities is in the same direction, as the
following considerations will show,

 Rights of Way.

Mr. Justice Wilson, in the eourse of his judgment in the an Bench
case of Chuni Lal v Kam Kisken Sahu (1. L, R. 15 Cal, 460), was
pleased to lay down as follows ;—

“By the common law of England there are three dwt.mct ohmq of
rights of way and other similur rights, First, there ave pﬂnw nghtu in

®

}cominon law methods; or

o) A Practical Guido to the Administration of Wighway Law” by H, Hump-
ton Copnall p. 19 and nvles Lo Duvaston v. Pagne, Smith's jLeading UGﬂI 9“‘
& lﬁ«p. 150, -
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the strict sense of the term vested in particular individuals or the owners
‘of particular tenements, and such rights commonly have their origin in
grant or preseription. Secondly, there are rights belonging to certain
classes of persons, certain portions of the public, such as the freemen of
a city, the tenants of a manor, or the inhabitants of a parish or village.
Such rights commonly have their origin in custom. Thirdly, there are
public rights in the full sense of the term which exist for the benefit of
all the Queen’sasubjects ; and the source of these is ordinarily dedica-
tion. s

“ It is unnecessary to enquire whether the mode of acquiring each of
these rights is necessarily the sume in all cases in England and in India.
But it is, I think, important to remember that these three classes of rights
exist in the one country as well as in the other” (pp. 464-5),

Public Right of way.

From the dictum ofethe Full Bench, quoted above, it will appear that
the origin of a public right of way is“ ordinarily dedication; and it is
not suggested anywhere in the judgment that the law on -this subject
is in any way different in Tndia from that of England.

The dictum of Mr. Justice Woodroffe is to the same effect; for his
Lordship in the course of his judgment in the case of Akhoy Kumar
Ghosh v. Commissioners of the Port of Caleutta (L L. R. 33 Cal
1243) was pleased to lay down the law in this country as follows ;—

“ A pablic right of way may be created either by Act of the Legis-
lature or by dedication, express or presumed, by the owner of the land
of a right of passage over it to the public at large” (p. 1251).

The judgment of Mr. Justice Mukerji in the case of the Chairman,
Howrak Municipality v. Khetra Krishuwa Mitra (I. L. R.33 Cal.
1290), although not directly on the public right of way, accepts the
.same principle as applicable to this country,

Dedication—may either be (1) express, or (2) smplied (i.e.

presumed from facts proved ia evidence).

(1) Express dedication is made by deed. Per Mukerji J—*¢ where
‘the owner sets apart land for the use of the public and formally. declares
“that such is his intention, or where he conveys land toa munjcipality

or trustees to hold for the purposes of the public the dedication is an
“express one.”’=—=Chairman Howrak Munivipality v. Khetra Krishna

Mitra, (pp. 1296-7).
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Section 31 of this Act provides for this. e Yo Nigndd

* Yo as much as express dedication is a matter of agresment, the terms
of such dedication will naturally depend upon the construction of the
agreement itself, giving rise to no further complications.

(2) Implied dedication, on the other hand, being a matter of pre-
sumption from evidence, requires a closer examination,

It is well settled that to constitute valid dedication i in law there must
be animus dedicands (the intention to dedicate) on the part of the owner
and acceptancé on the part of the persons in whose favour the dedication
is made. As, however, in the case of an implied dedication of land for
the purposes of a public road, the expression of animus dedicands on
the one hand and acceptance on the other cannot, in the nature of things,
be made in express terms, the whole thing will be a matter of inference
from the conduct of the parties concerned. *““An implied dedication,"”
observed Mr. Justice Mukerji in the case of Khetra Krishna Mitra
referred to above, “ arises by operation of law from the acts of the cwner
and is really founded upon the principle of estoppel ; it prooeeds not
upon the principle that a grant has actually been made, but rather on the
principle that the owner having allowed the public to enjoy the user
for any particular purpose is estopped from denying the right of the
public to the enjoyment of such user. Itis quite clear that continuous
and notorious user by the public with the owner's knowledge and
acquiescence for the prescriptive period will raise the presumption of a
grant or dedication to the public,”

Mr. Justice Woodroffe in the case of 4kkoy Kumar Ghosh, at page
1252, has laid down that user by the public is evidence of enimus dedi-
candi. Says Mr. Hampton Copnall at page 19 of his book,—** Where
there is no direct evidence as to the intention of the owner, the presump-
tion of dedieation may be inferred from facts proved in evidence to the
satisfaction of the jury. Presumption of dedication may be by reason
of—(1) Loug uninterrupted user of a way by the public at large; (2)
repair by the parish.”

“An open user as of right by the pnblic raises a presumptive in-
ference of dedication requiring to be rebutted ; and when such user is
proved, the onus lies upon the person who seeks to deny the inference
resulting from it to show negatively that the state of the title is such that
no ove could makes valid dedication ” (R.v., Pelrie, 4E. & B, 737,
Smith's Leading Cases, vol. 11 p, 165),
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Length of user.

- The time necessary to porfutn public right of way is the mxtqua-
ﬁn of importance, “ No particular time is necessary  for evidence of
" dedication, If the act of dedication be unequivoeal, it may take place
immediately, For instance, if a man build a double row of bouses open-
ing into an ancient street at each end, making a street, and sells or lets
the houses, that is instantly a highway.”

“ Eight and%ven six years have been held time enongh wherein to
presume dedication from user, Four years have been held too short a
time, But all depends upon the special cireumstances of each case;
and the duration of the public user, which limits the rights of the
owner of the soil, is not so important in this respect as the nature of the
acts done by the owner of the soil, and of the adverse acts acquiesced
in by him, as well as the intention indicated by those acts (SmitA's
Leading Cases, vol 11, 2 165).

* A presumption of dedication has been held to be justified by eight
years’ user in the case of Rughy Charity Trustees v. Merryweather
(11 East, 375 (n) 1760), and four or five years’ user in Jarvis v. Dean
(1826, 12 Q. B. 515; 3 Cox C. C. 262). Baut it is not only the duration
of user that will weigh with the jury ; they will eonsider the acgompany-
ing circumstances of the particular case ” (Copnall’'s Highways, p. 19).

See also Anderson v. Jagadamba Debi, 6 C. L. R. 282 and Jmawm-
bundes Begum v. Sheo Dyal Ram, 14 W. R. 199.

Whether a thoroughfare or not. s
In the face of this expression it is not necessary to discuss the consti-
tation of a highway in India. A cul-de-sac may obnoudy be a road
if the public have a right of way over it,

And it has been held in the case of Young v. Cuthbertson (1854,
1 Macq, H. L. Cas, 455) that there may be a Aighway through private
property, if it has a public terminus at each end. Such terminus néed
not be an exit in the ordinary sense ; it may be a cul-de-sao. - Cf. Muni-
cipal Board of Bulandshahr v. Dakkhan Lal, 1. L. R, 30 All. 70.

The case of the Municipal Commissioner of Bombay v. Mathurabasi
(I. L. R, 30 Bom. 558) decided with reference to the définition of
“gtreet ” in the City of Bombay Municipal Act, may bo ltudwd ml:
advantage in connection with this subject.
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' Oncea highway always a highway, is theaccepted principle
~of thelaw of Eogland. Tais ‘principle, although niwas- accepted in
India also, appears to have been considerably modified by the emactment
* Art. 146A. in the Second Schedule of the Indian Limitation Act, whereby
the limitation of 30 years has been made applicable to dispossession or
discontinuance of possession of a road. \
On the question as to whether and how the right of higbway is affected
~ by the operation of the law of limitation and prescription see Nuadaram
*  Aiyar v. The Madura Municipal Council, L L. R. 25 Mad. 635.
See section 30 and notes thereunder. _
(r4) “ Rubbish” means broken brick, mortar,
broken glass, kitchen or stable
refuse, or refuse of any kind what-

soever not included in the term “ offensive matter:”
All sewage, rubbish and offensive matter cu/lected by the Commis-
sioners from roads and other places become their property (ses. 196))

(r44) * Sanitary Board " means the persons for
the time being appointed, either by name or by
official designation, by the Local
Government by notification in the
Caleutta Gazette to constitute a Sanitary Board for
Bengal : :

This definition has been added by Sec. 3 of Act TV of 1804,

The insertion of this definition was necessitated by the new sections 37A to $IM
which provide for schemes of water-supply and drainage,

(#5) “schedule” means a sche-

?

** Rubbish *

“Sanitary Board"

. " Schedule”
o dule annexed to this Act:
- ’6 ‘" ¢ " 3 .
A ( ) " section” means a section
of this Act :
“ ” .
S e~ (77) “sewage” means night-

. soil and. other contents of privies,
drains, and cess-pools : :
The contents of cess-pools have hitherto been removed under the

provisions of Part V (OF Sewage, offensive matter, &), but b )
e v ), sec. 86 of
Act IV of 1894 they have been incorporated in Part 1X. - j :
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- (48) “ the Commissioners” means the persons for
the time being appointed or elected

to conduct the affairs of any muni-
cipality under this Act :

‘* the Comnissioners’”

The Chairman of the Commissioners has the power of acting and
transacting business under all those sections where simply the word
““Commissionags " is used, except under Secs. 37A to 37L. in which the
word has been used in the sense of “Commissioners gt a meeting.”
But in every case the Chairman’s actions are supposed to be subject to

the approval of the Commissioners at a meeting (see sections 44 and
37M.)

(79) “year” means a year beginning on the first
day of April, or on such other date
as may hereafter be fixed for any
municipality by the Local Government by notifica-
tion in the Calcutta Gaszette.

“ year »

PART L

OrF THE CREATION OF MUNICIPALITIES,

7. In every place which, in accordance with the
provisions of section 3, becomes a

glustimg | Commis  municipality under this Act, every
porarily contimued.  person who has been appointed or
elected to be a Commissioner for

such place under the Bengal Municipal Act, 1876,
and who is holding office as such Commissioner at
the commencement of this Act, shall be deemed

to be a Commissioner duly appointed for such
: : 3



18 - MunicipAL ACT. [Part

o

municipality, until such time as the election or ap-
pointment of Commissioners in respect of such
municipality shall take effect under the provisions
of this Act,

And in every such place in which a rate on the
annual value of holdings, or a tax upon pgrsons, or a
tax upon carriages and animals, or a fee upon the
registration of carts, or tolls on roads or on ferries, or
a fee under Bengal Act VI of 1878, may have been
levied by the Municipal Commissioners before the
commencement of this Act, it shall be deemed that
the said rate, tax, fee or tolls have been duly im-
posed under this Act, and such rate, tax, fee or
tolls shall continue to be levied accordingly until
the Commissioners at a meeting, with the sanction
of the Local Government, shall otherwise direct.

Beng. Act V of 1876 and VI 1878 were repealed by sec. 2 of this Aet.

8. Except asis hereinafter otherwise expressly
provided, this Act may be extended

ey cxtond At by the Local Government by noti-
7 fication published in the Calcutta

Gasette, and in the manner prescribed by section
354, to any town or village not being within the
limits of the ordinary original jurisdiction of the
High Court at Fort William in Bengal, from such
date as may be specified in such notification ; and
save as is hereinafter otherwise provided, this Act
shall take effect in such town or village on the date
so specified, and the said town or village, within
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the limits mentioned in such notification, »shall' be
deemed to be created a municipality for the pur-
poses of this Act :

Provided that, at least six weeks before publish-
ing any notification as aforesaid, the Local Govern-
ment shall cause to be published in the town or
village concerned a notice of its intentior to declare
the said town or village to be a municipality, unless
good reason to the contrary be shown within one
month.

Any objections which may be made to the pro-
posed measure shall be duly considered by the Local
Government, before it causes to be issued the noti-
fication declaring the town or village to be a
municipality under this Act.

Every notification declaring a town or viflage to
be a municipality shall specify whether the name of
such municipality shall, or shall not, be inserted in
the first or second schedule of this Act, and shall
further specify, subject to the provisions of section

13, the number of the Commissioners of such
municipality.

Local Government shall mean the Lieutenant-Governor of Bengal
(sec, 3, cl. 24, Beagal General Clauses Act, I of 1899).

Sec 354 preseribes the manner in which the notification shall be published dje.
it shall be written in or translated into tie vornaculav of the district, and depgglged
in the office of the Commissioners and a copy shall be posted up in & conspicuous
place and a publie proclumasion shall be made throughout the munieipality by beat
of drum. ;

The First Schednle contains the of the municipalities in which the Com-
missioners are appointed by the Local Governmment and the Second St,hedule of
those in whlch the Chairman §s appointed by the Local Government,

|
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'l‘holmnlﬂomnnentw also inelude in one or Both of these schedules the
g ~ fiame of a municipality which is newly ereated, or of a municipality under sec. 66 .
| which has been superseded by sce. 65, and under see. 23 sub-sec, (4) it may remove

any name from the Seeond Schedule, oo
9. The Local Government may, on the recom-
mendation of the Commnssnoners at_

i "g- to .1'&': fimitsi & meeting, by notification pubhshed

[ L in the Calcutta Gazetle, and in

| such other manner as it may determine, declare its
intention—

I {a) to withdraw any municipality from the opera-

tion of this Act; or

(8) to exclude from a municipality any local area
comprised therein and defined in the notification; or

(¢) to include within a municipality any local
area contiguous to the same and defined in the
notification ; or

(d) to sub-divide any mumcrpahty into two or
more municipalities ; or ;

(¢) to alter the number of the Commissioners of
a municipality : :
Commissioners at a meeting.— Doubts having arisen whether
" an officer, appointed under section 66 cl. () during the supersession of &
municipality, could exercise the powers under this clause, section 2 of
Bengal Act II of 1910, was enacted to give such powers,—see notes to
sec, 66 ol. (). ?

And the Local Government may, on the recom-
mendation of the Commissioners at a meeting of both
or all the municipalities concerned, by notification
similarly published, declare its intention to unite two

. DT ERTN ane
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“or more municipalities so as to form one municipal-
Aty ; i
~ Provided that no local area shall be included

within a municipality unless the Local Government
shall have been satisfied that three-fourths of the
adult male population of such local area are cl'iie.ily
employed in pursuits other than agriculture:

This proviso does not exclnde agriculturists altogether, Mokadeb.

Aon v. Chairman, Howrah Municipality, 11 C, L. J, 524 ().

Provided also that whenever it shall appear,
either from a general census or from special en-
quiries undertaken in this behalf, that any munici-
pality does not comply with the conditions laid down
in section 10, the Local Government may, .of its
own motion, declare its intention to withdraw such
municipality from the provisions of this Act er to
deal with it in the manner stated in this section :

Provided also that where the local area to be ex-
cluded or included is a cantonment or part of a
cantonment, no notification affecting it shall be pub-
lished under this section without the previous con-
sent of the Governor-General in Council.

This and the following sees. 9A and 9B have been substituted by sec, 4of Aet
IV of 1804 for sec. 9 of Beng, Act 11T of 1884,

The Hon’ble Mr. Bourdillon in presenting the Report of the Select Committee
said “ sections 4 and 5 of the Bill which deal with a guestion of considerable admi-
nistrative value, viz. the conditions under which the boundaries of a local area which
enjoys municipal privileges under the Act can be varied, or a municipality be entirely
yemoved from the operation of the Act. As the law now stands, a municipality
once constituted cannot be abolished, nor can its limits be varied except npon
the recommendation of the Commissioners at a meeting, * * * Moreover,.
municipalities wax and wane, and several instances have been reported to Govern-
ment of places which po Jonger fulfil the conditions which once entitled them'
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to the benefit of municipal institutions. To meet such osses as -these, it was at one
time proposed to empower the Lieutenant-Governor of his own motion to with-
draw any place from the operation of the Act. The suggestion was stoutly oppo-od.
and eventually the Lieutenant-Governor, in a speech delivered in this Chamber on
7th January 1898 announced his readiness to abandon the proposal as it then stood.
The provisions of the Bill as now drafted have been designed to lay down a middle
course. It is proposed to leave the power of the initiative as at present to the
Muunicipal Commissioners themselves, whetber for the exclusion of a municipality
frqm the Aet, or for its sub-division or expansion. buta clanse has been added em-
powering Government to abolish a munigipality or vary its beandaries only when
it clearly appears that it no longer fulfils the conditions laid down by the Act; but
before any aclion is taken in this direction, whether by Government of its own
motion or upon the recommendation of the Commissi s, due notice of the inten=
tion will be given, and ample opportunity afforded for the expression of local
opinion” (Cal. Gaz. Feb, 14th 1894, Sup. p. 236.) The conditious referred to in the
above are those laid down in sec, 10,

The Hon’ble Mr. Ghose moved to substitute the words ““on ‘hé recommenda-
tion of the Commissioners at a méeting, or on an application by a majority of the
registered ratepayers” for the words *‘of its own motion” in second proviso;
but the majority were opposed to this motion, which“was therelore lost, (Cal, Gaz.
April 4th, 1894, Sup. pp. 479-88.) )

In opposing the motion of the Hon’ble Mr. Ghose the Hon’ble Mr. Bourdillon
guoted the case of the Municipulity of Jajpur in Cuttack the rate-payers of which
petitioned the Government to relieve them from municipal taxation as they derived
no benefit from it and the Government could do nothing, as the proposal did not
come ok the recommendation of the Commissioners at a meeting, (Ibid. p.482
See also Govt, Lett. App, p. ba.

9A. (7) Any rate-payer of a municipality,
habitant of a-local area or, when
aiceatscn way e wib the union of two or more munici-
mitted to Local Govern-
o palities has been recommended, the
Commissioners of any one or more of such muni-
cipalities in respect of which a notification has been
published under the last preceding section may,
should he or they object to the alteration proposed,
submit his or their objection in writing, through the
District Magistrate to the Local Government within
six weeks from the publication of the notification in
the Calcutta Gazette, and Local Government shall

take such objection into consideration,
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_(2) When six weeks from the publication® of the
notification have expired and the Local Government
has considered the objections (if any)which have
been submitted under sub-section (1) of this section,
the Local Government may, by notification, give
effect to the proposed alteration or not, as the case
may be, .
9B. Whenever two or more municipalities are
united or a municipality sub-divided,
Local Government .
may spportion and under the two last preceding sec-
Bivhion e mosut; tions, the Municipal Funds or
o Fund, and all property vested in
the Commissioners of the municipalities or muni-
cipality concerned, shall be consolidated, or
apportioned in such manner as the Local Govern-
ment may direct.
Municipal Fund—what shall constitute the, see sec, 67. *
1o. This Act shall not be extended to any town
or village, unless the Local Govern-
mumenpants mey be ment shall have been satisfied that
created,
three-fourths of the adult male
population of such town or village are chiefly em-
ployed in pursuits other than agricultural ; and that
such town or village contains a number of inhabi-
tants not being less than three thousand, and an
average number of not less than one thousand
inhabitants to the square mile of the area of such
town or village.
11, 12. [Uniting of places with municipality.
Repealed by Bengal Act IV of 1894, section 5.
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PART II.
OF THE MUNICIPAL AUTHORITIES.
Of the Constitution of the Municipality.

13. The pumber of Commissioners of a muni-
cipality #®constituted *before the

Number of Commis- . .
sioners. passing of this Act shall be such
_ number as may be specified in a
notification of the Local Government, to be issued
immediately after this Act comes into force, and to
be published.in the Calcutta Gazette, orin any

subsequent notification under section g.

The number of Commissioners of each muni-
cipality created under the provisions of section 8 of
this Act shall be such number as is specified in the
notification of the creation of such municipality, or
in any subsequent notification under section g :

Provided that the number of  Commissioners of a
municipality shall in no case be more than thirty or
less than nine : y

- Provided, further, that no act of the Commis-
sioners, or of their officers, shall be deemed to be
invalid by reason only that the number of the Com-
missioners did not, at the time of the performance
of such act, amount to the number specified in the
. notifications aforesaid.

- For the number of the Commissioners of the existing municipalities
8ce App, pp, 23%a—241n,
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The second proviso of this section saves the acts of the Commissioners
from - being illagal by reason of their number specified _in the
notification being diminished by death, resignation, absence or other-
wise,

14. Two-thirds of the number of the Commis-

e sioners of ef;ch .muni,cipality, fixed

of Commissioners. by such tification, shall be elect-

ed as hereinafter provided by male

persons, resident within the limits of such munici-

pality, who shall have attained the age of twenty-
one years.

The remaining one-third of such Commissioners
shall be appointed, either by name or by official
designation, by the Local Government immediately
after the result of the election hereinbefore mention=
ed shall have been notified to the Local Government,
and such appointment shall be deemed to have been
made on the date on which such election takes
place:

Provided that the number of persons holding
salaried offices under the Government, and appoint-
ed as Municipal Commissioners, shall not bear a
larger proportion than one-fourth to the total num«
ber of Commissioners elected and appointed under
the provisions of this Part :

Provided, also, that in cases where the whole
number of Commissioners is not evenly divisible by
three or by four the one-third or one-fourth shall be
ascertained by taking the number next below the

4

»
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°

whole number, which is' evenly dms&ble by three or
by four, as the number to be divided. |

Change.

The words ““ either by name or by official designation” have been added hy "
of Beng. Act IV of 1804, .

Notes. .
“The ol;ject of this change” said the Hon'ble Mr, Bourdillon, “is
to bring about the better despatch of business, It has been found
inconvenient when officers are frequently changed in a district to gazette

them by name to be Municipal Commissioners.”” The change was in-
tended to secure “ facility of business and administrative convenience.”

This change enables the Local Government to appoint a Commis
sioner ex-gfficio.

Official designation.—On a question being raised as to the
interpretation of this expression, the opinion of the Legal Remembrancer
was sought, which was as follows :—* The words are not restricted teo
officers appointed or paid by Government. Nor do they extend to the
holderof any office such as that of Manager of a Mill. In Wharton's
Law Lexicon the word, ‘ official’ is defined as meaning * pertaining to a
public charge.” In the Century Dictionary the word ‘official’ as an
adjective is no doubt defined to mean °pertaining to office,’ but as a
noau it is interpreted to mean ¢ one who is invested with an office of a
public nature ; one holding a civil appointment ; as a government official,
& railway official.’” “ A person holding public office,” “ whether a
Government servant or not "’ is eligible for appointment * by his official
designation " under this section. ‘* If an official, though not a Govern-
ment servant, is elearly a public servant within the meaning of section
2 of the Indian Penal Code, there need be mo doubt that his office is of
a public nuture. In this view of the question a railway officer is an
official, since by sec. 137 of the Railway Act (IX of 1890) every railway
servant is deelared to be a public servant for the purposes of Chap. IX
of the Indian Penal Code. In case of doubt as to whether a particular
officeis of a public nature or not, the appointment should be made by
name."—Beug, Gov. Munl, Cir. Neo, 1477.—M., 24th April 1908
€out. Cir. Vol, III p, 1038,
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The Civil Surgeon,—It is most desirable that the Civil Surgeon
of the district should be a member of the municipal committee. at head-
quarters, and, if possible of all municipalities in the interior of the
district. He caunot refuse to undertake the duties.—Bemg, Govf.
Munl. No. M. 5% 2,13 Apl, 89.

Resident.—A doubt was entertained as to whether under the powers
vested in the Local Government by sec. 15 to frame rules for the
purposes of electiohs, it has power to @efine the meaning of “ resident,”
but, both the Advocate-General and the Legal Remembrancer being
of opinion that it has such power, no amendment was made.

In Election Rule No. 1 ol (@) published under Government Noti-
fication, dated the 21st November 1896, the meaning of the word
“pesident” has been thus defined :—

“ A person shall be deemed to be resident within the limits of a
municipality if he—

(1) ordinarily lives within those limits; or
12) has his family dwelling-house within those limits, and occasionally
visits it; or
(3) maintains within those limits a dwelling-house ready for oc-

cupation in the charge of servants, and occasionally occupies it,

A person may be resident within the limits of more than one muni«
cipality at the same time.”

If he be a qualified voter he shall be entitled to vote for the ward
in which he ordinarily resides and for no other, but he shail be qualified
for nomination as a candidate for any ward or wardsin the muni-
cipality (See App. p. 35a.) ¥

The appointed Commissioners need not be residents within the
limits of a municipality.

15. For the purposes of the aforesaid election

of Commissioners, the Local Gov-

o Bules to bolaiddown  ernment, with respect to each muni-

cipality, shall lay down such rules,

not inconsistent with the provisions of this Act, as

it shall think fit, in respect of the division, where
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. mecessary, of ecach mumc:pa.hty into »wtrds, and the

_ number of Commissioners to be elected for each of
such wards, the qualifications required to entitle
any person to vote for a candidate for election, and
in respect of the mode of election, and the authority
who shall decide disputes thereunder. And the
Local Govemment may at any time cancel any rule .
made by it under this section :

Provided that every male person who is at the
time of such election, and has been for a period of
not less that twelve months immediately preceding
such election resident within the limits of a muni-
cipality, and who—

(i) has, during the year immediately preceding
such election, paid in respect of any rates an aggre-
gate amount of not less than three rupees, or

(2z) has, during the year aforesaid, paid or been
assessed to the tax imposed by Act Il of 1886 (47
Act for imposing a tax on wvicome derived [from
sources other than agricullure), or

(122) being a graduate or licentiate of any Univer-
sity, or having passed the First Arts Examination
o the ‘Calcutta University or the corresponding
standard of any other University, or holding a
license, granted by any Government Vernacular
Medical School, to practise medicine, or holding a
certificate authorising him to practise as a pleader
or as a mukhtar oras a revenue-agent—occupies a
holding, or part of a holding, in" respect of whichy

oty
|
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there has been paid, during the year aforesaid, in
respect of any rates, an aggregate amount of not
less than three rupees, _

shall be entitled to vote at the election of Com-
missioners of such municipality.

No person who is not entitled to vote at'the
electior of Commissioners of a municipality shall
be deemed qualified for election to be a Commis-
sioner of such municipality ;

Provided that nothing contained in this section
nor in any rules made under the authority of this
Act shall be deemed to affect the jurisdiction of the
Civil Courts. :

B sl The term ‘rates’ in this section
means—

(a) the tax upon persons and the rate upon the
annual value of holdings levied under section 85 ;

(6) the tax on carriages and horses levied under
Part 1V ;

(¢) the water-rate on the annual value of holdings
levied under Part VII;

(d) the lighting rate on the annual.value of
holdings levied under Part VIII;

(¢) the fee for the cleansing of privies and cess-
pools levied under Part IX;

Explanation.—Rules made under this section
may reduce, but not raise any of the sums mention-
E ed in the first proviso thereto, and may declare that

-
o
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‘any persons who are not referred to in that proviso
shall be entitled to vote.

Changes,

The words ‘and the suthority who shall decide disputes thereunder’ after the
word ‘election’ in the first paragraph, the cl. (3) of the first proviso, the socond
provise and the definition of the term *rates ’ have been added by section 7 of Beng.
Act TV of 1894. By sec. 3(1) of Beng. Act IT of 1896 clauses (i), (#) and (iii) were
substituted for clauses (1), (2) and (3) as they originally stood. In the definition
of tates the word “means” was substituted for “shall be deemed to include’ by

ﬁb-nc. (2) of the same sec., and by sub-sec, (3) the *“ Explanation ™ was added.

Notes.
Election Rules.—See 4pp. pp. 3la to 39%a.

Resident.—For the meaning of the word see notes to sec, 14, and
the Election Rule 1, cl, (d) App. pp. 32a.

Year.—For the meaning of the word “ year” in cl. (i) of the first
proviso see sec. 6 cl. (19). The payment of the qualifying minimum
tax, within the official year in which the election is held, does not
qualify a person to vote, but the period of residence for twelve months
need only“be completed immediately before the election.

Three Rupees.—This limit has been reduced in the case of most of
the municipalities (see election rule 2, p, 32a).

Occupiers.—Occupation may be either as an owner or as a tenant
(see Election Rule 2, cl. 1v., App. p. 33a). It must, however, be legal
and not merely physical, as that of a servant.

Holding.—See sec, 6 cl. (3) and notes.

Jurisdiction of the Civil Courts.—A suit for the declaration
of a person’s right to vote and stand as a candidate at an election as also
for declaration that he was duly elected is a suit of a eivil natare; and
such a suit lies in the Civil Conrt under sec. 11 of the Civil Procedure
Code. Buch a suit also lies in view of sec. 42 of the Specific Relief Act,
the words “legal character” in that section being wide enough to include
right of franchise and also the right of being elected as a Municipal
Commissioner. The Magistrate is not a necessary party in such a suit,
Sabhapat Singh v. Abdul Gaffur, 1. L, R. 24 Cal. 107,
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A like suit, based on the ground that the persons, who constituted
the anthority for revising the list of voters and candidates, had wrong-
fully struck off the list the name of the plaintiff, if maintainable at all,
was held to lie not against the municipal corporation, but against the
revising authority personally.—Addur Rakim v. The Municipal Board
of Koil, I, L. R. 221All. 143. Cf, the Surat City Municipality v. Chuni
Lal (I. L. R, 30 Bom, 409) in which Jenkins, C.J., has been plettsed to
hold that neither a suit for declaration nor for injunction at the instancs
of a rejected candidate lies against the municipality for the acts of
the election officer over whom the municipality has no control; and
Chunilal v. Kripa Shankar (L. L. R. 31 Bom, 37) in which his Lord-
ship has held that in the absence of malice, no suit lies against the
election officer for any mistake made in good faith in determining quess
tions that arise for his decision,

The case of Bholaram v. The Corporation of Calcutta (I. L, R, 36
Cal. 671, 13 C, W, N, 740, 6 M, L. T. 251, 3 Ind. Cas. 341) decided
under the Calcutta Municipal Act, although on a different subject, may
be studied here with advantage, as laying down the principle that the
* corporation is not liable for any action of the authorities constituted by
the statute and, as such, not subject to their control. It will be observed
that the election-officer is the creature of the rules framed by*the Local
Government and is not appointed by the municipality.

16. The first e}ection of Commissioners under
this Act may take place at such
First election of - o =
Commissioners, time, not being more than six
months after this Act comes into force, as the Local
Government shall direct.

If the persons entitled to elect Commissioners for

' any municipality fail within the time
Pl i ki e appointed for the first election un-
appointed by Govern- i .

o der this Act, or for every subse-

quent election within the time prescribed by the

rules mentioned in the last preceding section, to

elect the whole number of Commissioners allotted
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" for election to such municipality, the Local Govern-
' ment may appoint one or more Commissioners to

complete the number so allotted as aforesaid. - £

17. Every municipality mentioned in the first

schedule of this Act shall be ex-

,i,g?;*-gge,,‘,dg;wgg; cluded from the operafion of the

elective system.

< three last preceding sections, and

in any municipality so excluded, the whole number

of the Commissioners shall be appointed by the

Local Government either by name or by official

designation ; subject, however, to the proviso con-
tained in the third clause of section 14.

It shall be lawful for the” Local Government at

any time to remove the name of any municipality
from the said schedule,

Change.

The words “‘eithor by name or by official designation " have been added by sec.

8 of Beng. Act IV of 1894,

Notes.

The first schedule contains the names of the municipalities in which
the Commissioners are declared to be appointed by the Govermment
under sec. 8 The Local Government may also under sec. 66 include

the name of a municipality, of this schedule, which has been su
, rseded
under see. 65, ’ ) X

/

For the meaning of the expression “ offigial designation,” see notes to sec. 14, :
18.  [Resignation of Commissioners.] Repealed
by sec. g of Beng. Act IV of 1894.

This section has been incorporated in seo 27A whi i
o L which provides for
the resiguation of the Chairman, Vice-Chairman and Commissioners,

*5d
s <
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19. The Local Government may, if it thinks fit,
on the recommendation of the Com-
Removal of Com- e .
Guioner by Loeal  missioners at a meeting, remove
any Commissioner appointed or
elected under this Act, if such Commissioner shall
have been oullty of misconduct in the discharge of
his duties ‘or of any disgraceful conduct.

Notes.

In the Madras District Municipalities Act IV of 1884, there is a pro-‘

vision in sec. 19 that the Governor in Council may remove a Commis-
sioner if his continvance in office is dangerous to public peace or order,
or likely to bring the administration into contempt. See also Cheloa
Perumal v, The Secretary of State, 7 M. L. T, 245,

The principle of the ruling in Queen v. Smuth, 5 Q B. 623, that an
incumbent, having in the contemi)latinn of law a free-hold in his office,
could not be legally removed without some sort of inquiry and proof,
was held to be applicable to the case of the removal of a Commissioner,
and a suit for damages was held to be maintainable if removed without

sufficient cause as contemplated by law.—FVijaya Ragava v, The
Necretary of State, I, L. R. 7 Mad. 466.

As to the ineligibility for re-election of such a Commissioner see

see. 22,

This section, in the opinion of the Local Government, was not
intended to enable the Municipal Commissioners to get rid of an
unpopular colleague, but to allow the Lieutenant-Governor to remove
the scandal which would be caused by the continnance on a Municipal
Board of a member known to bave been guilty of misconduct in the
performance of Lis duty or of disgraceful conduct of other kind, (See
Municipal Department, Letter No. 418, dated the 26th January
1886 to the address of the Commissioner of the Burdwan Division in
e the removal of a member of the Howrah Municipality).

() The Commissioner of the
1of C ENew 4
s bommisones  Division may remove any Commis-
of the Division. Y
sioner—

5
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~ () if he refuses to act or becomes mcapable

of acting, or is declared insolvent, or is

convicted of any non-bailable offence ; or

~ (#) if he has been declared by notification to

be disqualified for employment in the

public service ; or .

(¢) if*he absents himself from six consecutive

meetings of the Commissioners without

having obtained permission from the
Commissioners at a meeting; or

{d) if, in the judgment of the Commissioner of
the Division to be recorded in writing,
he has become disqualified to contmue
m office under section 57 :

Provided that any Commissioner so removed may
appeal to the Local Government.

(2) All acts and proceedings of any Commis-
sioner so removed shall, if done - previously to such
removal, be valid and effectual to all intents and pur-

poses.

This section has been substituted by sec. I0:of Beng, Act. IV of 1804,

Notes.
The report of the Select Cemmittee on this section was not

_ungnimons, It has been re-modelled on the lines of section 18 of

Bengal Act 11 of 1885 (The Local Self-Government Act), but in that
Act the power of removing a member of the District or Local Board
has been vested in the Local Government. Objection was taken to
the delegation of the power under this section to the Divisional
Commissioner, It was said in answer that secs. 20 and 57 of Act ITI
of 1884 only prescribed the disqualifications which would ipso facto
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vender a Commissioner to forfeit his officc, but there were varyiqg'

opinions as to the authority that would make a declaration to that
effect. The Hon'ble Mr, Bourdilion said ““in the opinion of the framers
of this Bill, it is desirable that this doubt should be set at rest, and
they have therefore redrafted the provisiens of the section, and, as
some person must make the declaratory order, they have nominated for
that purpose the Commissioner of the Division, who, knowing all the
facts of the cgse and being upon the spot, is the person who shonld
make the necessary declaration.” The Hon'ble Sir Charles Paul said
“ [ must say that this section provides for a disqualiﬁca.tion ipso facto,
From the time that it is known that a Commissioner or Member of a
Ward Committee is directly or indirectly interested in a contract, from

that moment he ceases to be a Commissioner and is disqualified. What .

s now proposed is, to make provision for notifying such disqualification.
If you do not do so you will have to bring a suit for an injunction or a
prosecution from time to time, and fine such Municipal Commissioner
for every time he votes as a Commissioner. Thatis what is done in
England, and in as much as there is no provision for removal here, it is
necessary to have a provision, and I think the provision now proposed
is a proper one, The distinction between the Local Government and
the Commissioner of the Division seems to be a very fine distine-
tion. When the Local Government is called upon to look at these
things, it does not look upon them through its own spectacles; it
sees through the eyes of its District Officers, The object of the
section is merely to make provision for what there is mo provision

now.

The provision of the cl. (@), ** refuses to act or becomes incapable of
acting ”” has been taken from the Punjab Municipal Act. It was
considered to be superfluous in as much as such a Commigsioner shall
be disqualified under cl. {¢) by eflux of time, but this objection was
overrnled.

Cl (b)) was added with a view, the Hon'ble Mr. Bourdillon said
. “to make the position of a Municipal Commissioner one of dignity,
and one which shall carry with it privileges and duties of a high
character.”

Cl, (¢).— By this clanse leave may be granted to a Commissioner, but
it does not fix the period for which such leave may be granted asin the

EREE | SR SR Y e
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case of Jeave to @ Chairman or a Vice-Chairman under see. 26B. This
omission may be supplied by a rule being framed under sec. 3514,

‘An adjourned meeting convened merely to consider the undisposed of
items of business of a previous meeting cannot ‘be eonsidered asa
separate substantive meeting but a continuation of the previous one,
and as such, the two together form one meeting (Gooroo Prosad Sen
v. C.'J. 8 Faulder and another, suit No, 92 of 1880 in the Court of
the Third Sub.-Judge at Bankipore llth April 1890, see The Behar
Herald and the Indian Chronicle, 19th Aprii 1890.)

Cl. (d).—Sec. 57 disqualifies a Commissioner from continuing in
office by reason of his having an interest in any contract with the muni-
cipality of which he is a member or holding any office of profit under it.

Sub-sec. (2) has been taken from the Kaglish Public Health Act
1875, sec. 70. ;

A Commissioner removed under os. (c) and (4) may be eleeted or
re-elected, but one removed under cls. (¢) and (b) way not, without the
sanction of the Local Government ( sec. 22).

21. « Every Commissioner shall vacate his office
Tenure of ofice of At the end of three years from the
Commissioner, ‘ @
the date of his appointment or elec-
tion as such Commissioner.
Three years.—The period of “ three years"” includes any period

which may intervene between the expiration of the three years and the
date of the first meeting of the new Board (sec. 26).

-22. No Commissioner, who has been removed
%2db?32§‘ il::;ehr:: u(:f;:: by'the Local Gov~
oo withou section 19, or by the
o Commissioner of the Division under
clauses (a) and (&) of sub-section (1) of section 20,
may be elected or re-elected a Commissioner with-
out the consent of the Local Government.

This section has been substituted by sec. 11 of Beng. Act IV of 1804,
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It'provides for election or re-election in those cases only in which
Commissioners are removed for disqualifications of a graver nature,
No such provision was perhaps thought necessary for those cases in
which they retire by resignation or are removed under cls, (c) and (<)
of sec, 20,

23.. (z) The Local Government shall appoint,
either by name or by official desig-
nation, the Chairman of every
municipality mentioned in the second schedule of

this Act.

(2) The Commissioners of every municipality,
the name of which is not included in the said
schedule, shall, at a meeting, elect one of their num=
ber to be Chairman, or may, whenever a vacancy
occurs, at a meeting attended by not less than two-
thirds of the Commissioners, request the Local
Government to appoint a Chairman, and .such
Chairman shall be appointed by name.

Appointment;of Clmir-
man,

(3) The Local Government may at any time
remove a Chairman appointed by it.

(¢) The Local Government may at any time
remove the name of any municipality from the said
schedule.

(5) Whenever the name of any municipality is
removed from the said schedule, the office of Chaxr-
man shall thereupon become vacant.

Changes.

This seclion has been substituted by see. 12 of Beng.Mt IV ‘of 1804,

The words ** either by name or by official designation” in sub-sec. (1)and ‘' and
such Chairman shall be appoivted by name ™ in sub-sec. (2) are new, as well as
sub-sec, (b), .
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Notes.
The second schedule contains the names of those municipalities in
which the Chairman is appointed by the Local Goverament.

By the words added in sub-sec. 1) an ex-officio Chairman may be
appointed. The election of a Chairman under sub-sec. (2) shall be
subject to the approval of the Lioeal Government {sec. 59 cl. (a)]. The
Commissioners by requesting the Local Government to appoint a
Chairman do not permanently surrender their right of election (see 4pp.
p. 6a, Gout. Lett. para. §). By sub-sec. (3) an appointed Chairman
may be removed by the Local Government ; but an elected Chairman only
by a resolution of the Commissioners passed at a special meeting at
which not less than two-thirds of the whole number of Commissioners
have given their votes (sec. 24 para. 3), Sub-sec. (4) gives power to the
Local Government to remove the name of a municipality from the second
wachedule and the Chairman of such municipality may be elected, but
except under sec. 66 no name can be entered therein,

Official designation.—see notes to sec. 14.

24. Notwithstanding anything in section 13 con.
tained, every Chairman appointed
officeof Cinirman. ~under the last preceding section,
if not already a Commissioner of
the municipality of which he shall have been ap-
pointed Chairman, shall, from the date of his
appointment, during the term of his office enjoy all
the rights and privileges of a Commissioner of the
municipality to which such appointment relates, but
shall not be reckoned in calculating the proportions
of one-third and one-fourth under the provisions of
section 14.
Except as is otherwise provided in this Act, every
Chairman, whether appointed or elected, shall hold
office for three years from the date of his appoint-
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ment or electlon and shall be eligible for re-appomt-
ment or ré-election.

A Chairman elected under the last preceding
section may at any time be removed from his office
by a resolution of the Commissioners in favour of
which not less than two-thirds of the whole numher
of the Comimissioners have given their votes at a
meeting specially convened for the purpose.

Change.

The words * exeept as is otherwise provided in this Act’ havé been added by sec.
18 of Beng. Act IV of 1894,

Notes.

¥or an interpretation of the term * three years” in this section see
secs. 26 and 26A.

A résolution under paragraph 3 ‘requires confirmation by the Local
Government under see. 59 cl. (b).
25. The Commissioners ata meeting shall elect
Mection of viee ON€ of theirown number to be Vice-
P Chairman. He shall hold office for
three years from the date of his election, and shall
be eligible for re-election on the expiration of his
term of office, :
The Vice-Chairman may at any time be removed
from his office by a resolution of the Commissioners
in favour of which not less than two-thirds of the
whole number of the Commissioners shall have given
their votes at a meeting specially convened for the
purpose.
Notes. |
‘Three years.—The period of *three years” includes any period
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which may intervene between the expiration of the three years and the
date of the first meeting of the new Board (secs, 26 and 264.) 4

In the Draft Bill it was proposed to make the eleotion of the Vice-
Chairman subject to the approval of the Local Government, but- the
proposal was finally abandoned. ‘ —

25A. If a Chairman or a Commissioner is ap-
Brofice  sppoint.  Pointed by official designation, the
e : person for the time -béing holding
the office shall be a Chairman or a Commissioner,
as the case may be.
This section has been added by sec. 14 of Beng, Act IV of 1894.
- Official designation.—See notes to sec. 4.
26. The term. of three years mentioned in sec-
tions 21, 24 and 25 shall be held to
wetons 1, 3 amd 3. include any period ~which ~may
elapse between the expiration of
the said three years and the date of the first meet-
ing of the body of Commissioners newly appointed
and elected, at which a quorum shall be present,
and any Chairman elected under sections 23 or 27
shall be competent to discharge the duties of his
office after his election and pending the orders of
the Local Government approving of his election.

Change.

The words from “first’ to ‘election * have been substituted by sec. 15 of Beng.
Act IV of 1898¥or the words ‘ next subsequent appointment or election; not being
an appointment or eleetion under the next sueceeding section,’

Notes.
These new words distinctly fix the period of the tenureof office of
the Commissioners, Chairman and Vice-Chairman to the date of the
first meeting of the new body. A Commissioner’s tenure of office under
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the Act was hitherto terminable on the date of election or appointment,
and as appointment of Commissioners was generally made some time
after the election, there was virtually an interregnum, which, in several
cases, caused great inconvenience in the despatch of business. This
change has removed that inconvenience ; and the outgoing Commissioners
continue in office till their successors actually undertake the administras
tion. In the same way the out-going Chairman or Vice-Chairman remains
in office till the first meeting of the new body. The Chairman whe is then
elected takes charge of his office pending approval of the Local Governs
ment, which he could not do under the old section, the Vice-Chairman,
as before, taking charge immediately after his election, which does not
require the approval of the Local Government. (See App. p. 7a, Govt.

Lett. para. 10.) :
26A. Notwithstanding anything contained in
sections 24, 25 and 27A, the Chair-

Resignation of Chair- § .
man and VieeCuic- - man and’ Vice-Chairman of every
an.

municipality shall resign office at
the first meeting of the Commissioners newly ap-
pointed and elected at which a quorum shall be

present. The meeting shall thereupon proceed—

(@) to elect, or *to request the Local Govern-
ment to appoint, a Chairman, and

(&) to elect a Vice-Chairman :

Provided that if the municipality is in the second
schedule of this Act, or if the meeting decides to
request the Local Government to appoint a Chair-
man, the resignation of the Chairman shall not
take effect until a new Chairman is appointed.

This section has been added by see, 16 of Beng. Act IV of 1804,

(-~

Notes.

The Hon’ble - Mr. Bourdillon said “sometimes considerable delay
occurs in the election of a Vice-CLairman or in the appointment or

6
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elestion of a Chairman for a mew body of Commissioners, As the
ordinary official life of a Municipal Commissioner, a V?ioe-Chairman,
or a Chairman is three years, the result is that the Commissioners at
the end of their term go out of office some weeks, or sometimes months
before their Chairman and Vice-Chairman, In these circumstances, the
old Chairman and Vice-Chairman continue to preside over a body of
Cofamissioners who did not elect or nominate them. The Hon'ble the
Advocate-General has given his opinion that such a state of things is
quite legal, but it is obvious that the position may often be trying, and
especially will this be the case, when—as may easily happen—the old
Chairman and Vice-Chairman may not be included in the new body of
Commissioners.” The object of the insertion of this section is to remove
this difficulty.

The provise covers the case of the municipalities in which the Chair-
man is appointed.
Another difficulty was pointed out at the debate on this section, as
to what was to be done in the event of their being a tie at the moeting;
- and it was asked who was to preside at this meeting, whether the prosi-
dent should have a casting vote and whether a candidate would be en-
titled te vote for himself. “ These are matters which,” the Hon'ble Mr.
Boardillon said, “in the opinion of Government, need not be dealt with
by legal enactment, Under section 90 of the present Bill (sec. 351A of
Act), it is proposed to give to municipalities power to make rules, among
other things for the conduct of business ; these rules require the sanction
of the Local Government, and when they are prepared, opportunity will
be taken to lay down definite and uniform rules on these.and other points
on which doubt still prevails.” If the Local Government is requested
to appoint a Chairman the quorum required is two-thirds of the Commis-
sioners [sec. 23 cl. (2)].

26B. The Commissioners at a meeting may

: grant leave of absence to their
ML::E% {na.ybegm,nt- Ch . . ¢
ed to Chairman or Vice: airman or Vice-Chairman for
‘ any period not exceeding three
% r »
months in any one year.

This section has been added by sec. 17 of Beng, Act IV of 1894, It supplies an
omission,
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- Resignation of the officer not neoessary—-vsda para. 3, Beng Govt,
Munl. Cir, No. 11M.—22 Feb, 95 to Comrs,

27. If any Commissioner, Chairman or Vice-

1 il

: APpt)m(t’gzent or clec- Chalrm‘an shall be unable to com-
e et mgher  plete his full term of office, or shall

Chairman for unexpir- . .
ed term of ofice or avail himself of leave granted under

during term of leave of N

e ‘ section 26B, the vacancy caused by
his resignation, or removal, or death or absence on
leave shall be filled by the appointment or election,
as the case may be, of another person; and the
person so appointed or elected shall fill such
vacancy for the unexpired remainder of the term
for which such Commissioner, Chairman or Vice-
Chairman would otherwise have continued in office

or during his absence on leave, as the case may be.

Changes.

{

The words ‘or shall avail himself of leave granted under section 25 B’ ‘or

'

absence on leave’ and ‘or during his absence on leave, as the case may be' have

been added by seo, 18 of Beng..Act IV of 1804,

>

Notes.

The Chairman and Vice-Chairman may avail of leave under sec,
26B and a Commissioner under sec. 20 cl. (¢) of sub-sec. (1) may absent
himself from five consecutive meetings without leave, but if it exceeds,
he will have to obtain permission from the Commissioners at a meeting,

This section coutemplates absence on leave granted under sec. 268
to a Chairman ora Vice-Chairman and notto a Commissioner. It is

on leave.* There is, however, no provision in the law in the case of a
Commissioner.

thereig obligatory to fill up the vacancy caused by the officer going ]
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The oleohou of a Chairman under this section is. «auhject to the ap-
pwhl of the Local Government [sea. 59 cl. (a)]. | | i

27A. (r) A Chairman of a municipality may

U IR by notifying in writing his

man, Viee Chairman or  intention  to do so to the Local

Government, and on such resigna-

tion being accepted, shall be deemed to have vacat-

ed his office.

(2) A Vice.Chairman or a Commissioner of a

~ municipality may resign by notifying in writing his

intention to do so to the Chairman, who shall forth-

with lay such notice before the Commissioners at a

meeting, and on such resignation being accepted

by such Commissioners, shall be deemed to have
vacated his office.

. Changes,

This section ismew and has been added by sec. 10 of Beng, Act IV of 1894. See-
tion 18 of the Act under which a Commissioner mlght resign has been repealod
. by sec. 9 of Act IV of 1894,

28. The Chairman and Vice-Chairman of any

municipality may, if - is-

oy, Ko e sionerspthinyk fit y;ecei\t': esuf::}:):lr]r;:

Inan. H

ances out of the Municipal Fund

as shall from time to time be fixed at a meeting by
the Commissioners.

And in the case of a salaried Chairman or Vice-
Chairman, the Commissioners may grant such leave
allowances as they may from time to time determine
at a meeting :
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Provided that the allowance so granted, toge-
ther with the acting allowance, if any, of the

officiating incumbent shall not exceed the salary
fixed for the office.

Change.
Paragraphs 2 gha 3 have been added by sec. 20 of Beng. Act IV of 1894.

Note.

A resolution under this section requires confirmation of the Local

Government under sec. 59 cl. (¢).

29. The Commissioners shall, in the name of

' their Chairman, by the description
missioners. " of *The Chairman of the Muni-
cipal Commissioners of Ky

be a body corporate, and have perpetual succession,
and a common seal, and in such name shall sue and

be sued.

Such common seal shall have the name of the
Municipality engraved thereon in legible characters
in the English language, and also in the vernacular
of the district.

Perpetual succession,—Cf. Makamakopadyaya Rangachariar
v. The Municipal Council of Kumbakonam (I. L. R. 29 Mad, 539)
in which the Madras High Court has held that supersession and
re-establishment of a corporation by the Local Government has not the
effect of extinguishing the old corporation and creating a fresh one,
but simply the temporary suspension and revival of the old corporation.

Common Seal,—For the importance of the common seal see sec. 37
and notes thereunder.
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Vi .

>

Jurlsdiction of COurto

!ngliak Law. —The ]nrisdxction of a legal tribunal to interfere.
with the exercise by a corporation of powers, which are bavond the scopa
of its authority, is usually discussed in the English Law under the head
of wltra vires. Under the English Law a municipal corpuration is
an ordinary corporation, whose powers and duties are defined by the
statute which brings it into existence and by statutes eof gemeral ap-
plication. A few instances may be considered here :—

(1) Municipal Fand.—When the statute defines the purposes
towards which the corporate funds may be applied, an injunction may
be granted against the application of the fund to any other purpose
[See dttorney-General v. Aspinall, 2 My. & Cr. 613 and Atformey-
General v. Mayor of Poole,4 My. & Cr, 17. Cf. sec, 69 of this
Act and the notes thereunder. ]

(2) Alienation.—Courts have jurisdiction to prevent alienation
except on certain defined conditions [See drnold v. Mayor of Gravesend,
25 L. J. Ch. 776. Cf, sec. 34 of this Act and the nofe thereunder),

(8) Bye-laws.—Courts have also assumed jurisdiction to declare
whethers a bye-law or rule framed by a municipal corporation is uitra
vires [See Briceon Ultra Vires, 195, 3rd edition. Cf, see. 850 of
this Act and the nofes thereunder],

(4) Corporate discretion.—As the' powers of a corporation
are usually defined by statute, questions often arise as to the precise
extent of such powers contemplated by law, involving an examination
of the words employed capable of different interpretations. When,
however, no doubt exists as to the powers, general and special with
which a corporation is endowed, the court will not interfere with ita
operatxons when it is both “ keeping within its authorization and
acting bona fide, It will be deemed the best jndge not only of what is
most conducive to its own interests, but also of what is proper and
fitting as regards third parties;” and it will be unchecked to take what-

. ever action it deems proper [See tho authorites cited in Brice on

'Ulltra Vires, p. 475 (3rd edition)], These principles apply with greater
force to public corporations, which are allowed a greater latitude in the
exercise of their powers than other privileged corporations [See Galloway
v, Mayor of London, L. R.1H,L, 34 and Quinton v. Corporation
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of Bristol, 17 Eq. 524). The only exception is when private rights
‘are interfered with, e.g., by an act of nuisance, which is illegal and
amounts to an invasion of private rights, although the corporation may
act with perfect bona fides for the public benefit [See Attorney-General
V. Mayor of Kingston, 13 W. R, 888), )

Indian case-law.—Municipal as well as other public boardg are

included withinethe restraining and regulating jurisdiction of Civil Courts
of the country, which are competent to inquire into and control the action
of such bodies, when they have acted in excess or contravention of the
powers conferred upon them, Brindaban Chunder Roy v, Municipal
Oommissioners of Serampore, 19 W, R. 309. So where it appeared that
the Municipal Commissioners of Gantur had conformed to the procedure
laid down in law for the imposition of the profession tax on a person, it
was held by the High Court on reference that suit to obtain a refund of
the tax levied in the case would not lie in the Civil Courts, Kamayya v.
Leman, I, L. R, 2 Mad. 37. But there is nothing in the Bengal Muni.
cipal Act to prevent a rate-payer from seeking a decision in a Civil Court
that the assessment made by a municipality is #/¢ra vires and not binding
upon him, Navadip Chundra Pal v. Purnanand Shaha,3 C, W. N.
738. So where an assessment of the tax on persons under sec. 85 cl, (a)
was made in consideration of the assessee’s circumstances and property
(wholly or partly) outside the local limits of the municipality, it was held
that the action of the Commissioners was wléra vires and lhiable to be set
aside by the Civil Courts, Kameskwar Pershad v. Chairman of the Bha-
bua Municipality, I, L. R. 27 Cale, 849. Buta Civil Court has no
power to revise the valuation ofl houses made by a municipality for the
purpese of imposing house tax, but is bound to accept it asconclusive,
Morar v. Borsad Town Munijcipality, I, L. R, 24 Bom. 607. See
also Municipality of Wai v. Krisnaji Gangadhar, 1. L. R, 23 Bom.
446, Chairman of Giridik Municipality v. Srish Chandra Mazumdar,
I. L. R. 35 Cal. 859, and Chairman, Chupra v. Basudeb, 1. L, R.37
Cal. 374. .

Thus the vesult :of all these decisions in India also is that the
jurisdiction of the Civil Courts is limited to the determination of the
question as to whether the act complained of was wultra vires, i.e, not
within the scope of the authority vested by the law in the municipality.
It is not open to the Civil Courts to go into the question of the propriety
or necessity of the act complained of, when the legislature has designedly
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made the corporation the sole judge of such propriety or necessity.
The matter would, of course, assume a different aspect, if the bona fides
of the act itself is questioned or malice imputed to the local authority,
Duke v. Rameswar Malizh, I. L. R, 26 Cal. 811. In the case of
Lalbhai v. The Municipal Commissioner of Bombay (10 Bom. L. R.
821) the Bombay High Court has been pleased to observe that where
thedegislature has vested a discretion in the Commissioner in a matter,
the Court will not interfere in the exercise of it, merel_y%ecauso the ob-
ject in view rhight be carricd out in some other way, nor will it lightly
impute bad faith to him. But the Court is, in the first instance, entitled
to enquire whether the discretion has been exercised. See also Patel
Panachand v. Ahmedabad Municipality, I. L. R. 22 Bom. 230,
Trilhoban v. Ahmedabad Municipality, 1. L. R. 27 Bom, 221 and
Abdul Aziz v, Chairman Pilibhit; A. W, N. (05) 79, It is not the
practice of the Court to interfere with corporate bodies “ unless they are
manifestly abusing their powers”, Akmedubad Municipality v.
Maailal, 1. L. R. 19 Bom. 212 and Bhawanishankar v. The Surat
Municipality, L. L. R, 21 Bom. 187 (191, 94 & 195). Certain discretion
having been by law vested in the General Committee of -the Calcutia
Corporation, the High Court, in the exercise of its criminal revisional
jnrisdiciion, has no power to set aside or question acts done in the exer-
cise of that discretion, if those acts have otherwise been done in sccord-
ance with the provisions of the law, Skamul Dhone Dutt v, Corpora-
tion of Caleutta, 1. L. R. 34 Cal. 30, 11' C. W. N, 671. The same
principle was followed in Atarmani Dasi v. The Corporation of Cal-
cutta, 8 C. L, J. 507 (510), '

In Municipal Council of Mangalore v. The Codial Bail Press,
(I, L. R. 27 Mad, 547) the Madras High Court held that the provisions
of the Act not having been in substance and effect complied with, the
Court could entertain a suit to recover an amount paid under an assess-
ment; and in Ali Mardan v. The Municipal Committee of Kohat (50
P, L R, 1905) it was held that the acts done by the Municipal Committee,
not being acts failing within the scope of the authority given to them by
the Act, Civil Courts have jurisdiction to deal with such aofs and to
restrain them when necessary, In Chairman, M univipal Board,
Baraich v. Parbhu, (120, C. 191(B), 3 Ind, Cas. 516) it has been
held that a Civil Court is not competent to discuss the advisibility of
aections of a municipal board and bas no power to ;ntelfm m them
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nnless the board’s 'action is™ wléra vires. In Oborno Charan v. King-
Emperor, (9 Cr, L, T, 578, 2Ind. Cas, 357) it was held that’ ‘when the
order of a Municipal Committee is lawful, the Court has no jumdlotlon
to consider whether such order is reasonable or not. A

. Even in a case where a Civil Court ordinarily has jurisdiction to
interfere on the ground that the local authority has acted wléra mra,
the jurisdictiop may be withdrawn by express legislation; e. g..
regards the amount of assessment made by the Commigsioners under
Act. Tt was nccordingly held that even if the Commissioners, in fixing
the assessment, had taken into consideration the means of the owner
without confining their attention to the annunal value of the holding,
they might have acted improperly and exceeded their powers under
the Act, but the Civil Court had no jurisdiction to question the
Assessment in view of the special provision in the municipal law
contained in the old Act corresponding to sec. 116 of this  Act,
Maneswar Das v. The Collector and Munizipal Commissioners of
Chupra, I. L, R. 1 Cal, 409. Where the law has given discretion to a ¥
corporation in any matter, such discretion maust be held to be full d'lsc.re.

tion ; and if there is no reason to suppose that the corporation “are

wot guided solely by the requirements of public interest,. it gmust he
presumed - that the corporation know far better than the Court what is

the best proposal to adopt in such intevests, —7n the matter of Jogen-
dra Nath Mukhnti, 1. L R. 36 Cal. 271 (275), 13 C. W. N. 129,
The Courts put a wider and wmore liberal construetion on the powers’
vested for the benefit of the public in a municipal corporation.—-Ea?ii- |
raj v. The Karachi Municipality, 1Sindh L. R.228. TIn order to
justify a Court in over-riding the plain langnage of a statute by refer-
ence to its spirit and general tenor, the argument must be congent and

convmcmg.-—Malwdeb don v. Chairman, Howrah Mumctpahty, 11
C.'L.J. 524,

The Municipal Commissioners are authorised to acquire lands for
carrying out the purposes of the law. They ave the sole judges of the
necessity of such acquisit jon and no suit lies to restrain them - from mak-
ing the ldqtllllhon.-Sbaun Ram Chandra v. The Akmdabadllm
pality, 1. L. R. 24 Bom, 600 d

Liability of Corpmtxon to Criminal PNI”‘hOI.—L
corporation is liable under the Penal Code to be prosecated for a nuisance

74
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in the same way as if the offence bad been committed by an ordinary

? ‘in'di\'idunl. Sanction of the Local Government is not necessary for snch

a prosecution, Zmpress v. The Corporation of the Town of Calcutta,
I, L. R. 3 Cal, 758, See also Chairman of the Serampore Munics-
pality v. Inspector of Factories, Hooghly, 1. L, R, 25 Cal, 454. As
‘to liability for neglect of duty see Mayne's Criminal Law of India,
2nd Edn. pp. 624—5, also Patel Panachand v, Akmedabad Munici-
paldy, I, L. R. 22 Bom, 230,

‘Civil v. Criminal Proceedings,—Jt was held by the Allaba-
ad High Court in the case of Baldeo Prasad v, King- Emperor
€7 A. L., J. 735) that the provisions of the Municipalities Act were not
intended to enable munieipal authorities to override the decision of a
Civil Court, where the court had jurisdiction, and it was not therefore
open to the municipal board to prosecute a person in respect of a building
pending the decision of the Civil Court and to continue the prosecution
after its decision. :

A snit for a declaration that the land on which plaintiff’s house was
built belenged to him and was not a public road and for the withdrawal
of an order issued by the Magistrate directing him to demolish it is
not barred by section 58 of the Specific Relief Act, Jagannath v, The

Chuirman of Berhampur, 9C, L, J. 286.

20A. (7) The powers and functions of the Local
Government under sections 39,

.’.’g‘g{:’f‘lﬁ?ﬁg 255, 259 and 331, may be delegated
" by the Local Government to Com-

missioners of Divisions.

. (2) In regard to powers or functions delegated to’
them under this section, Commissioners of Divisions
shall have the same authority as the Local Govern-

~ment, and the delegation shall continue until revoked

_ by she Local Government.

| 2783
|
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(3) A delegation under this section may be of all
or any of the powers and functions aforesaid and
may be made generally in regard to all the munici-
palities within the Division of the Commissioner, or
it may be made particularly in regard to certam
municipalities only, L

(4) The delegation may be by name or'by official
designation, and shall in each case be notified in
the Calcutta Gazette.

This seetion is new and has been added by sec. 21 of Beng. Act IV of 1894,

Notes.

By this section certain powers hitherto exercised by the Local Gov-
ernment may be transferred to the Comamissioners of Divisions with a
view to secure Gespatch of business,

Sec. 30 para 2 empowers the Local Government to exclude any road,
bridge or drain from the operation of this Act or of any specified section.

Sec. 255 provides that no burial or burning ground shall be made or
shall be again used, if one *lapsed into disuse, without the permission
of the Commissioners or of the Local Government,.

By sec. 259 the Commissioners at a meeting may, with the sanction
of the Liocal Government, provide out of the Municipal Fand fitting
places to be used as burial or burning grounds, and may impose a fee
for burying or burning. 9

By sec. 331 para. 3 the Commissioners with the approval of the Local
Government may make, alter, add to or repeal rules for defining the
duties of persons employed in the removal of sewage.

Delegation.—Tha powers and functions of the Local Government
under sections 30, 255 and 259 have been delegatad to the Commissioners
of divisions by notification No. 1095 T. M. 1903 ( Vide Govt. Cir, Vok

I1I, p. 1038).
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1 L Of the property.of the:Commissioners.:

All roads, including the soil, and all bridges,

" - tanks, ghats, wells,” channels and
Puhlic s,  &e, ,

:;?f.‘é.ds i e Coumis: drains in any municipality (not be-
' ing private property and not being
maintained by Government or at the public "ex:
pense), npw existing, or which shall hereafter be
made, and the pavements, stones and other materials
thereof, and all the erections, materials, implements
and other things provided therefor, shall vest in,
and belong to, the Commissioners. ‘

But the Local Government may, from time to
time, by notification, exclude any road, bridge or
drain from the operation of this Act or of any
specified section of this Act and may cancel such
notifieation wholly or in part.

Provided that, if the cost of the construction of
the work shall have been paid from the Municipal
Fund, such work shall not be excluded from the
operation” of this Act without the consent of the
Commissioners at a meeting.

4

Changes,

The words ‘including the soil and’ and ‘or of auy specified section of this
Act’ bave been added by sec. 22 of Beng. Act 1V of 1864,

- Notes.
Road. — For definition of, see sec, 6 CL. (13) and notes thereunder.

Including the soil.—In the cases of the Chairman of the
Naikati Muynicipality v. Kishori Lal Gossami (I L, R. 13 Cal, 38)
aud Madhu Sudan Kundu v, Promoda Nath Koy (I L. R. 20 Cal,

4



