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732) it was held that the law relating to the owrership in the soil of

tbg road was the same in India as in England, that is, the absolute
property in the soil was not vested in the Commissioners but in the owners
of adjoining lands, even if there was nothing to show that such road was
ever carved out of such lands.

To put a stop to this obvious anomaly, the expression, *¢ inolnd'mg' the
soil,” was inserted in the section; and the result of this insertion has
been to nullify the effect of those decisions and to vest the property in
the soil of - roads, which are not shown to be private property ‘or to be
maintained by Government or at the public expense, in the Com-
missioners,

When, therefore, a road is shown to exist, to take away the soil there-
of from the Commissioners, on such road ceasing to exist, either of the
two things must be proved, that is, (1) that it is private propeity or'(2.)
that is maintained either by the Government or at the public expense.

Not being private property and &c.—Per Mukerji J.

The word “and ” in this expression is to be taken distributively and not
collectively.— Chairman of the Howrah Municipality v. Khetra
Krishna Mitra, 1. L, R. 33 Cal. 1290, 4 C. L. J. 343, 10 C., W. N.
1044. &
' Two classes of roads.—Reading section 6 cl. (13) and this section
together, it will appear that the Legislature eoutemplates the existence
of two classes of roads irr mofusil municipalities, namely,—(1} roads
vested in the Commissioners, and (2) roads, not so vested, but under
the control of the Commissioners. A careful study of sections 202,203,
204 and 233 as well as of the case of Ram Chandra Ghosh v. Bally
Municipality (I. L, R, 17 Cal. 634) will lead to this conclusion, The
following observations of his Lordship, Mukerji J,, in - the case of the
Chairman of the Howrah Municipality v. Khetra Krishna Mitra
(1. L, R. 33 Cal. 1290) supports this view ;=

“The section clearly means that all roads, &c., shall vest in the
Commissioners, but roads, &c., not being private property, shall not so
vest and roads, &e., maintained byaovernment or at the public expenss
shall also not vest, The interpretation of the Legislature appears to
bave been not to vest in the Commissioners such road, &e., as are either
private property or are maintained by Goyvernment or at the public
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It is necessary, however, here to examine the opinious of the other
commentators of the Act on this point. The late Mr. Justice furgiter

in his edition of the Act has been pleased to observe at page 29,—* 41[“

“roads’ are vested in the Municipal Commissioners under see. 30; see
the notes thereunder”. And the late Hon'ble Mr. Collier in his notes
under this section has been pleased to observe as follows ;—

“ Their (the amendments) effect is to confer the full proprietory right
in the land covered by public roads on the Commissioners * *
The second change made by the insertion of the words * and all”, s
separating the term roads from the parenthesis “not being private
property, &c.” As pointed out in the preceding editions of this work
the reservation “ not being private property’”” was unnecessary as regards
roads, on account of the definition in clause 13 of section 6, A road
over which the public has a right of way is public and not private
property gua road. The mistake has now been rectified”.

With the greatest respect for this high authority, it is submitted

that it is hardly possible to agree in this exposition. Mr, Collier was .

a member of the Bengal Legislative Council, when the amending Act
IV of 1894 was passed, as also of the Select Committee for sottling
the Bill, Section 21 of the Bill, which proposed the insertion of the
words, * including the soil and all ” in this section, came out of the hands
of the Select Committee without any comment. But the following
remarks, occur in the note of dissent recor.ded by the Hon'ble Mr.
Collier ;—

“3. Section 21 of the Bill.—In amending section 30 of the Act,
I am of opinion that the words * not being private property” should
have been omitted as regards roads, having regard to the definition of
road contained in section 6, clause (13), If the public has a right-of-way
over a road, such road cannot be held to be private property; as regards
roade, there seems to me to be a contradiction in terms in the section”,
(Cal. Gaz. Feby. 21, 1894, Part IV, p, 18).

This evidently goes to show that, in the opinion of the Hon'ble
gentleman himeelf, the effect of the proposed amendment was not to
dissociate the expression *not being private property” from the term

- “ roads” in the section, ' _

In the debate on the Bill in Council, which followed, section 21 of the

bill was quietly accepted, as it came out of the Select Committee, and

.
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became section 22 of the Act IV of 1894, Itis difficult, in the eircum-
. stances, to see how. this conclusion was arrived at.

The Letter, which the Government of Bengal addressed to the Com=
missioners of the Divisions subsequently to the passing of the Aect,
explaining the changes introduced by it, nowhere indicates that the
effect of the insertion of the words *“including the soil and all” was
what Mr. Collier asserts to be in the note (vide para. 12, Govt. Tiett.
App.p. ) - e
2 It is further submitted that the words of Mr, Justice Mukerji in the
judgment of the case of Khetra Krishna Mitra quoted above shows
clearly that even the incisive intellect of the eminent judge has
failed to make out the meaning which Mr. Collier says that the section
bears.

Drains.—(Per Mukerji & Carnduff JJ.) “A public drain qua
drain always vests in and belongs to the Municipal Commissioners,—
see section 10 of the District Municipalities Act of 1864, section 32 of
the Bengal Municipal Act 1876 and section 30 of the present Municipal
Act. So lohg as it continues to be a public drain, any private rights in the
subsoil must remain, so to speak, dormant and in abeyance, and there

remains nothing more than a very remote and problemetical chance® of the
drain ceasing to be connected with the drainage of the town,” Chair-
man of the Municipal Commissioners of Howrak v. Jokn ng 4' Co.
(Original Appl. No, 540 of 1908, decided on 25-7-10 unveportedy. -;

Vested right—Of the Commissioners must be exercised in accor-
dance with the. provisions of the statute. Thus a road vested in the
Commissioners eannot be closed, or diverted or otherwise disposed of ’
by them without the sanction of the Local Government,—Jadu Nath
Ghose v. Brojo Nath De, 1. L, R, 2 Cal. 425, 3

Busti Roads.—There is nothing preventing roads constructed by
the Commissioners under sec. 245 and used by municipal servants for
conservancy purposes from vesting in the Commissioners under this see-
tion; nor ave the parposes for which sach a road may be used confined
to cleaning the particular busti which it opens out—/lama Nath Ghose
v. F. W. Duke(Appl. Ap. No. 1105 of 1900, decided 6-2-02 unreported).

Ghat—In this section was not intended to inelude a burning ground,
Chairman of the Howrah Municipality v. Khetra Krishna Mitra
1. L. R. 83 Cal. 1290 (1303), 10 C. W, N. 1044, 4 C. L; J. 343,
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8o far as ghats are concerned, however, sections 30 and 32 overlap
and there is an apparent inconsistency,in view of the qualifying expres- .
sion, ““ not being private property and not being maintained by Govern-
ment or at the public expense” (Zbid p. 1304). - : : ¢

Under section 190 all  drains shall be subject to the inspection, and
control of the Commissioners, and as such mo person can interfere
with any of them without their consent, even though they are private.

Sec. 191 provides for inspection of house drains by the Commissioners
or officers authorized by them after six hours’ notice in “writing to the
occnpier between sun-rise and sun-set, ‘and, if necessary, they may cause
the ground to be opened for preventing or removing any nuisance arising’
therefrom, and the expenses, incurred thereby, shall be paid by the
owner or occupier, )

31. The Commissioners at a meeting may agree
. with the person in whom the pro-

Commissioners may, t . d b . d
yith consent ofowners,  perty in any road, bri ge, tank,
S ghat, well, channel or drain is vest-
ed to take over the property therein or the control
thereof, and after such agreement may declare, by
notice in writing put up thereon or near thereto, that
such road, bridge, tank, ghat, well, channel or drain

has been transferred to the Commissioners.

Thereupon the property therein, or the control
thereof (as the ‘case may be), shall vest in the
Cpmmi'ssioners, and such road, bridge, tank, ghat,
well, channel or drain shall thenceforth be repaired -
and maintained out of the Municipal Fund.

Notes.

. It will be noticed that the expression, ““including the soil ”’, added to :
the word “ roads” in the preceding section, has not been ‘incorporated
in this section. Does it follow, therefore, that the proprietory right in’
the road, &c,, transferred, remains in’ abeyance, to revert to the owner,

\
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‘if itisclosed? See Nehal Chand v. dzmat Ali Khan, 1. L. R.7 All
362. The point, if it arises in any case, shall, perhaps, have to be decided

" with reference to the terms of the transfer,

32. Every hospital, dispensary, school, rest-

i ho.use, ghat and market, not being
gobooly mfe';?&i‘“‘:;‘%ﬁ;,: private property or the property
Somianoon. of a religious institution or society,
and all medicines, furniture and other articles ap-
purtenant thereto, not being such property, which
at and after the commencement of this Act shall be
found within any municipality, may, by order of the
Local Government duly published on the spot, be
vested in the Commissioners of such municipality ;
and thereupon all endowments or funds belonging
thereto shall be transferred to, and vested in, such
Commissioners as trustees for the purposes to
which such endowments and funds were lawfully
applicable at the time of such transfer:

Provided that no such order shall be published
until one month after notice of the intention to
transfer such property shall have been published in
the Calcutta Gasette, and within the municipality in
the vernacular language of the district.

See notes to section 30.

33. If the Commissioners at a meeting shall,
after publication of the notice men-
Transfer to be condi- . i g
tional in certain cases, tioned 1in the last precedmg
: section, object to the transfer to
themselves of any hospital, dispensary, school, rest-
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house, ghat or market, on the ground that their
funds cannot bear the charge, then such transfer
shall not be made save under such conditions as
the Commissioners at a meeting may agree to
acgept.

34. The Commissioners at a meeting may pur-

. chase or take on lease any land for
tones and sel lamas. ~  the purposes of this Act, and 'may

sell, let, exchange or otherwise dispose of any land
not required for such purposes.

Notes.

For the purposes of the Act.—A lease of land, taken for use
as a trenching ground, is one for the purposes of the Act ; and it is not
beyond the powers of a municipality to enter into such a lease, Chair-
man, South Barrackpore Municipality v. Amulya Nath Chatterjs,
I, L. R. 34 Cal. 1020 (32), 12 C. W. N, 50.

It was further %eld in this case, at pages 1032-3, that this section
must be read along with section 37 ; for, although this section refers to
certain classes of contracts, section 37 applies to all contracts of whatever
nature. Accordingly a Kabuliyat, involving a value exceeding Rs. 500,
and executed on behalf of a municipality by its Chairman and signed
by two Commissioners only as witnesses, and not as contracting parties,
and not sealed with the common seal of the municipality, was keld to
be not binding on the Commissioners,

In view of the proviso to section 44, the exercise of the power of
disposing of municipal land by the Chairman without a resolution of the
Commissioners in meeting was held to be illegal and not binding on the
municipality, Jagannath v. The Chairman of Berhampur, 9 C, L. J.
286.

An exercise of the powers, given by this section to the Commis-
sioners, does not debar the Civil Courts from entertaining suits and
giving relief in respect of any civil right which may be shewn to have
been infringed thereby, Fazal Haq. v. Maha Chand, I, L, R, 1 All
557. Bee also notes to sec. 29.
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35. The Local Government, on the application
of the Commissioners at a meeting
Z’a‘iﬁlﬁ‘éﬁé’u’?“?“kﬁ that any land be acquired for the
purposes of this Act, may, on being
satisfied that the Commissioners are in a position to
pay for such land either at once or in such instal-
ments as the Local Government may thipk proper,
notify under the provisions of the Land Acquisition
Act, 1894, or any similar Act for the time being in
force for the acquisition of land for public purposes,
that such land is required for a public purpose, and
may cause such land to be acquired under the pro-
visions of such Act; and, on payment by the
Commissioners of the compensation awarded under
such Act, the land shall vest in them for the pur-
poses of this Act. 3
For the purposes of this Act.—The Commissioners are
authorised to acquire lands for carrying out the purposes of the law.
They are the sole judges of the necessity of such acquisition and no
suit lies to restrain them from making such acquisition.—Skastri Ram
Chandra v. The Ahmedabad Municipality, L. L. R. 24 Bom., 600.
36. The Commissioners shall be bound to pay
it to the Government the cost of any
costotsuchiand. > land which may be acquired for
them on their application under the
provisions of the last preceding section,

Notes.

By sec. 50, sub-sec. 1 of India ActX of 1804 (Z%e Land dcquisi-
tion Act) the charge» of and incidental to the acquisition of any land
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at the cost of any fund under the control or maunagement of a local
- authority shall be lefrayed from such fund, !

By sub-sec. 2, the local authority concerned may appear before a
Collector or Court in any proceeding in which it is concerned and
adduce evidence for the purpose of determining the amount of com-
pensation but it shall not be entitled to demand a 'reference to a Court
under sec. 18.

37. The Commissioners may enter into and per-
form any contract necessary for the
purposes of this Act.

Execution of con-

% Every contract made on behalf of the Commis-
sioners of a municipality in respect of any sum
exceeding five hundred rupees, or which shall involve
a value exceeding five hundred rupees, shall be
sanctioned by the Commissioners at a meeting, and
shall be in writing, and signed by at least two of
the Commissioners, one of whom shall be the Chair-
man or Vice-Chairman, and shall be sealed with
the common seal of the Commissioners.

Unless so executed, such contract shall not be
binding on the Commissioners.

Notes.

Necessary for the purposes of this Act.—This section
authorizes the Commissioners to enter into econtracts necessary for the
purposes of this Act.—Any other contract is u/tra vires. Agreements
having for their object the creation of monopolies are void as opposed
to public policy under English Law and under section 23 of the Indian
Contract Act.—Somu Pillai v. Municipal Council, Mayavaram,
L L. R. 28 Mad. 520, See secs. 14 and 69 and the notes thereunder.

Contract exceeding five hundred rupees,— In the unreported
enoof G?ﬁnd Chandra Duttv. Chairman of the Howrah Munis
eipality, it was held (per Macpherson & Beverly, JJ.) that the
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provisions of secs, 65and 70 of the Contract Act do not apply to the
case of a contract in respect of a sum exceeding five hundred rupees,
not entered into in accordance with the provisions of this section, even
though the Commissioners may have been benefited thereby.—Special
Appeal No. 1828 of 1891, decided on the 5th June, IS94. of.
Lamaswamy Chetty v, The Municipal Council of Tanjore (I, L. R.
29 Mad. 360) decided under the corresponding section of the Madras
District Municipalities Act (Mad, Act IV of 1884 as amended ui) to
date) wherein it has been held that such a contract is not quly not bind-
ing on the municipality, but the municipality cannot be rendered liable
on the ground of executed consideration. See also Raman Chetti v. The
Municipal Council of Kumbakonam (I L. R. 30 Mad. 290) in which
such an agreement was held to be invalid and nof binding on either of
the parties to it and that the fact that such on agreement was partially
acted upon could not render it an operative contract.

In o snit for damages brought by a municipality for breach of an
executory contract, it is open to the defendent to show that it is mot
binding on him, in as much as it is not binding on the plaintiff by
reason of the formalities preseribed in the section not having been
complied with, 4Ahmedabad Municipality v. S#Zemanji, I. L. R. 27 Bom,
618. See also the elaborate judgment of Stanley CJ. and Burlitt J. in
the case of Radha Krishna Das v. The Municipal Board of Benares
(I. L. R. 27 AlL 592) wherein their Lordships arrived at the same
conclusion. But it must e noted that Jenkins C. J,in the case of
Abaji Sitaram v. Trimbak Municipality (I. L. R. 28 Bom, 686),
was pleased to hold that although a contract by a corporation must
ordinarily be made under seal, still, where there is that which is known
as an executed consideration, an action will lie though this formality
has not been observed.

See, however, the Municipal Board of Najibabad v. 8heo Narain
(I. L. R, 29 All, 346) wherein an endorsement on the back of the
contract, referring to and confirming its contents, by the Vice-Chairman
and Secretary was held to be sufficient compliance with sec. 47 of the
N. W. P. and Oudh Municipalities Act (I of 1900).

In the case of the Chairman, South Barrackpore Municipality v.
Amulya Nath Chattersi (I L. R. 34 Cal, 1030) it was held that this
section, applying, as it does, to all contracts of whatever nature, covers
section 84, which refers to contracts of contain classes only, Accordingly,
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in that case, « Kabuliya¢ for land, involving a value exceeding Rs. 500
and executed ou behalf of a municipality by its Chairman and
signed by two of its Commissioners only as witnesses and not as
contracting parties and also not sealed with the common seal of the
municipality, was Zeld to be mnot binding on the Commissioners
( pp. 1032-03).

“An agreement for a lease is a contract though the lease when
completed is a conveyance. Further, a covenant in the lease is a
contract, and in this sense the covenant in respect of the lease is &
contract,”—per Woodroffe J. In the matter of Jogendra Nath
Mukhuts I, L, R. 36 Cal, 271 (276).

Where npon a settlement of municipal land made by the Chairman
exceeding his powers under the Act, the party, in whose favour the
settlement was made, had erected a bouse, and about 2 years and 4 months
after that, the party was allowed to construct a drain round the house,
it was Aeld that as the house was not ervected and the drain made by the
Commissioners’ permission the municipality was not estopped from
requiring the removal of the house, Jugannath v. The Chairman of
Berhampur, 9 C. L, J. 286,

7A The Commissioners of any municipality

. ~ may join with the Commissioners
commitiess. © " of any other one or more munici-
palities, or with any district board

or with any cantonment authority, or with more than
one such board or cantonment authority, in con-
stituting out of their respective bodies a joint.
committee consisting of not more than two members
from each of such bodies for any purpose in which
they are jointly interested, and in delegating to any
such joint-committee any power which might be
exercised by either or any of the municipal bodies,
or district boards, or cantonment authorities con-
cerned, and such joint-committee may from time
to time frame rules as to t,he proceedings of any
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such joint-committee, and as to the conduct of
correspondence relating to the purpose for which
such joint-committee is constituted.

Changes.

This and the next following sections 37B, 37C, 87D, 37E, 37F, 87G, 37H, 37T, 3,
87K, 87L, and 37M are new and have been added by sec. 23 of Beng. Act IV of 1894,

This section has been redrafted on the model of sec. 30 of Begral Act ITI ot
1885 ( The Local Self-Government Act) and sec. 27 of Act XX of 1801 (ZThe Pui-
Jjab Municipal Act).

Notes,

The word ‘Commissioners’ in this and the eleven subsequent sec-
tions means “Commissioners at a meeting” and not the Chairman as
in all other sections where the word occurs in the Act (see secs. 37 M and
44 post). Bee Govt. Lett. para. 13, App. p. 8a.

37B. Whenever it appears expedient to the

Commissioners of any municipality,

Voluntary introduc- a0

tion of a water-supply or to the Commissioners of a mu-
or system of drainage. w . X = o ..

nicipality acting conjointly with the
Commissioners of any other municipality or munici-
palities, or with oné or more of any of the local
authorities specified in the last preceding section,
to provide a supply of water for domestic purposes,
or to introduce a system of drainage, they may
cause to be prepared a scheme and estimates of the
cost of the works necessary for the purpose, to-
gether with such plans and specifications of the
same as. mayv be necessary, and may submit the
same to the Local Government through the Com-
missioner of the Division within which the area, or
the larger portion of the area, which it is proposed
_ to supply with water oggto drain, is situated.
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Notes.

This and the next following sections from 37C to 37L deal with the
introduction of schemes of water-supply and drainage, und are the ount-
come of the resolutions passed at the Belvedere Conference, held on

the 18th July, 1892,
In the original Draft Bill it was proposed that Government wouald

take the initiative in all schemes for water-supply and drainage, but
on reconsideration it has been left in the hands of the local authorities,
and the powers of control under sec. 64 are reserved to Government, if
default is made in complying with the orders passed under sec. 37 K.

sub-sec. (1)— Compare Govt. Lett. para. 13 App. p. 8a.
37C. The Local Government may refer such
scheme, plans, specifications and
Sanitary Board with 7% W
a committeeto consider  estimates to the Sanitary Board,
and report on scheme. . . i
who in consultation with a com-
mittee consisting of one member to be appointed by
the municipality or by each of the municipalities or
other local authorities concerned, and one member
to be appointed by the Commissioner of the Divi-
sion within which the area, or the larger portion of
the area, which it is proposed to supply with water
or to drain, is situated, shall consider the same and
report thereon to the Local Government. .
For the definition of “ Sanitary Board"” sce sec. 6 cl. (14A).
37D. The Local Government shall consider the
report, together with
Local Government P .ﬁ' g wit i the plans,
may sanction, modity ~ specifications and estimates, and
may thereupon :
(a) sanction the scheme, or
() add to, alter or modify the scheme, and
sanction the same so added to, alter-
ed or modified, or :
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(¢) add to, alter or modify the scheme and
refer the same so added to, altered or
modified together with the plans, speci-
fications and estimates, to the Sanitary
Board, who, in consultation with the said
committee, shall further consider the
scheme so added to, altered or modified,
and report thereon to the Local Gov-
ernment.

37E. () When the scheme recommended for
Distribution of costs Sanction extends to two or more
= N municipalities or other local areas,
the Sanitary Board, acting in consultation with the
committee, as constituted under section 37C, shall
include in their report proposals for distributing the
cost of the scheme, including its maintenance and
working expenses, between or among the local
authorities benefited.:

~ (2) In the case of municipalities, such distribution
shall be in proportion to the income derived by
each from taxation, allowance being made for any
difference in the degree of benefit conferred on each,
such as, in the case of a water-supply scheme, the
pressure at which the water is delivered, the facili-
ties for procuring water, the distance from the head-
works, and the like.

37F. (1) When the scheme has been approved
s Avproved. seheme o by the Local Government, there
e shali be published in the Caleutta

9
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Gazelte, and locally in accordance with the provi-
sions of section 354, the following particulars :—
(a) a general description of the scheme ;
(5) an estimate of the cost of carrying it out ;
+ (¢) an estimate of the cost of maintaining it ;
(d) the source from which the cost will be met ;

. (e) the amount of the loan, if any, the annual in-
stalments by which it will be repayable,
and the number of years required to
repay it;

and, where several local authorities are concerned,

(f) the distribution of the loan;
and

(2) Where the scheme is for providing or improv-

ing -the water-supply, the following additional

~ particulars in respect of each municipality con-

cerned :—
(a) the total annual chafge to be incurred by
reason of the water-supply and to be
met by a water-rate ;

(%) the percentage of such water-rate on the
annual value of holdings ;

(¢) the average incidence of such water-rate
per head of the population,

Local publication.—8ec. 3564 prescribes the mode in which the
publication is to be made, ¢. e. the particuiars shall be written in, or
translated into, the vernacular of the distriet, and deposited in the office
of the Commissioners, and a copy shall be posted up at such office and

public places and a proclamation shall be made throughout the muni-
cipality by beat of drum,
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37G. After the expiry of two months from the

date of such publication, and after
considering any objections or sug-
gestions that may be submitted, the Local Govern-
ment may sanction or reject the scheme as published,
or may refer it, with such suggestions as it may
think fiit, to the Sanitary Board, who, in consultation
with the same committee as aforesaid, shall consider
the scheme with a view to its amendment, and when
the scheme shall have been so considered, it shall
be forwarded to the Local Government, and the
provisions of this and the last preceding section
shall be applied.

37H. When a scheme has been sanctioned by

Scheme to be cariea  th€ Local Government under the
out by munielpaliies. 12t preceding section, the Com-
missioners of the municipality or municipalittes, or
the local authorities concerned shall, if the rate and
other monies to be.collected, received or recovered

Banction of scheme,

for or in respect of the water-supply or drainage

system be sufficient for the purpose, proceed to
carry it out, and where two or more municipalities
or local authorities are concerned, a joint-committee
may be formed for that purpose according to rules
to be framed in this behalf by the Local; Govern-
ment.
371.  The Local Government may order the works
specified in_ any scheme, , plans,
Loecal  Government . . .
may wppoiat sn olicer - specifications and estimates, or any
; portion thereof, to be executed by

N Ly

Y e

s ol



88 MUNICIPAL ACT. [Part:

an officer to be appointed by it, and shall fix the
remuneration of such officer, (provided that the cost
of the scheme as.sanctioned be not exceeded) : and

may specify a period within which the work shall

be completed, and may extend such period from

time to time as may be necessary.

37]. The cost of making plans, specifications
and estimates, and the travelling
Cost of the scheme . ]
maybe aduunged frow  €Xpenses incurred by the members
of the committee in attending the
meetings of the Sanitary Board for the consideration
of the scheme, and the cost of carrying out the
scheme if the same be proceeded with, may be
advanced from the public funds on the security of
the fund or funds of the municipality or munici-
pahtles or other local authority or authorities con-
cerned and shall be recoverable under the Loans
Act, 1879, and all the provisions of that Act and
the rules made under it referring'to the recovery of
loans shall be applicable to such advances.

For the Loceal Authoritics Lioans Act see App.’p. 2474,

37K. () When it appears to the Local Govern-
ment that the Commissioners of any

dnovonal witersupply  municipalit the C
dustion of water ) pality, or the Commissicners
of a municipality, acting conjoint-
ly with the Commissioners of any other munici-
pality or municipalities or with one or more of
any other local authorities specified in section 374,
should be required to provide a supply of water for
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“domestic purposes, or to introduce a system of
drainage, it may call upon such Commissioners to
show cause within a specified time why they should
not be so required, and the Local Government shall
consider any objections which may be submitted by
the Commissioners, and, if it considers such objec-
tions insufficient, it nay, after publishing in the
Calcutta Gaszette a full statement of the reasons
which have led to action being taken, by an order
in writing, fix a time within which the Commis-
sioners shall submit such a scheme, plans, specifica-
tions and estimates as are referred to in section 37B,
in the manner therein provided :

Provided that when the Commissioners of one
municipality are required to show cause, as afore-
said, a resolution against the introduction of Such
scheme passed at a meeting specially convened for
the purpose, in favour of which a majority of not
less than two-thirds of the whole number of Com-
missioners shall have voted, or when the Commis-
sioners of two or more municipalities are required
to act conjointly with each other for that purpose;
a similar resolution passed by the joint-committee
constituted under section 37A, in favour of which
a majority of not less than two-thirds of the total
number of votes allotted to such municipalities and
apportioned to each’ of them, according to their
respective income shall have been recorded shall
be final, and in either case no further action shail
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bp\baken by the Local Government. under the pro-
visions of this section,

(2) When the said order has been complied with,
the provisions of sections 37C to 37] inclusive shall
apply.

{3) If default is made in complying with the
said order, the provisions of section 64 shall apply :

~ Provided that in the case of a municipality men-
tioned in the first schedule and not required to act
conjointly with any other municipality or local
authonty, if within two months from the date of the
publication of the particulars of any such scheme
in the Calcutta Gaszette under section 37F, a peti-
tion is presented to the Local Government by a
majority of not less than two-thirds of the register-
ed rate-payers of a municipality objecting to the
compulsory introduction of such scheme into such
municipality, the Commissioners thereof shall not
be compelled to carry out such scheme.

Notes,

These two provisos have been added to the Draft Bill of the enlarged
Seleot Commitieo as safe.guards against a compulsory and ooercive
measure,

In the municipalitics named in the first schedule the Commissioners
are all appoiuted, aud in order to safe-guard the interests of the rate-

payers, who are not represented in such municipal boards, the second
Pproviso hus been added.

37L. The provisions of Part VII shall, notwith-
Avplication of Part standing anything in sectlons 86,
220, 231, 222, 223, 279 or 287,
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apply to évery municipality in”which a watér-supply
is provided under section 37K.

Change.

This section was substituted for the lormer sec. 37L by Beng. Act II of 1808,
8ec, 4.

Note.

Part VII contains provisions for water-supply,

37M. The powers conferred on the Commis«
sioners by sections 37A to- 37L

Chairman not to ex- y A .
ercise powers of Com- inclusive shall not be exercised by

missioners,

the Chairman under section 44.

Of the Mode of Transacting the Business
of the Municipahty.

38. The Commissioners shall meet for the trans-

action of business (if there be any

ﬁ Srdimaniy oncea  business to be transacted) at théir

' office, or at some other convenient

place, at least once in every month, and as often

as a meeting shall be called by the Chairman, or,
in his absence, by the Vice-Chairman.

If there shall be no business to be laid before the:
Commissioners at any monthly meeting, the Chair--
man shall, instead of calling the meeting, give
notice of the fact to each Commissioner three days
before the date which is appointed for the monthly
meeting. |
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Accidental ommission to serve notice of a meet-
ing on any Commissioner shall not

- Mestling not  invali-
dated by non-service

of notice, affect the validity of a meeting.
Change.

The last paragraph is new and has been added by sec.24 of Beng. Act IV ot
1804" on the model of the English Corporation Aot.

ﬁotes.

Bpecial ueeﬁng.ﬁThe Chairman, or, in his absence the Vice-
Chairman may convene special or extraordinary meetings, It was held
under the corresponding provision of the Bombay Act that in order that
such a meeting should be praperly constituted it must be called by
the president. If the meeting is not so called, it is illégal, Abaji

_ Sitaram v, Trimbak Municipality, 1. L. R, 28 Bom. 66.

Special Meetings—are necessary for the consideration of the
following subjects :—

(a) under sec, 24 or 25 to remove a Chairman or Vice-Chairman ;

(8) wader sec. 37K to protest against the introduction of a water-
supply or drainage scheme ;

(c) under sec. 47 to frame Provident or.Annuity Fund rules, or
rules for pensions or annuities ;

(d) under secs. 85 and 86 to impose rates and taxes;

() under sec. 221 to apply to the Local Government for extension
or gxo]._q.aion of Parts VI, VII, VILL, IX or X;

(/) under sec. 350 to frame bye-laws ;

"(g) under sec. 69 (proviso) to sanction grauts for the establishment
and maintenance of schools, hospitals, or dispensaries or for the pro-
motion of vaccination. This matter may also be considered at an ordinary’
general meeting of which special notice has been given.,

The object of & special meeting is that each member may attend and
consider a special or an emergent matter, and the notice of such meeting
shall be such as to draw his special attention to it. A special meeting
may-precede or follow an ordinary meeting on the samo day.
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39. The Chairman, or, in his absence, the Vice-
Chairman, shall call a special meet-
Commissioners to . b mcy 5 Sk
meet at_other tineson  INZ ON & requisition Slgned by not less
special requisition, . ¥ i
than three of the Commissioners.

If the Chairman or the Vice-Chairman fails to call
a special meeting within thirty days after any such
requisition has been made, the meeting may be call-
ed by the persons who signed the requisition.

Change.
Tha last paragraph was added by sec, 5 of Beng, Act II of 1808,
40. The Chairman, or, in his absence, the Vice-
Who to prosids as Chairman shall preside at every
misdonars. 0 ™ meeting, and, in the absence ‘of
both the Chairman and Vice-Chairman, the Com.
missioners shall choose some one of their number
to preside.
Note.

At the first meeting of a new bady of Commissioners appointed and
elected in which a Chairmanis to be elected the Commissioners shall
choose one of their number to preside. Cf. sec. 264,

4t.  All questions which may come before the
Questions 1o be de. COMMIssioners at a meeting shall
cided hy majority, % i
be decided by a majority of votes,
unless otherwise provided in this Act.
In case of equality of votes, the

President shall have a second or
casting vote.

Casting Vote.

_ Noves. ;
Spuecial majority. — Resolutivna on the following subjeots canmob
1D
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33 earried merely by » majority of votes, butf require the votes of
‘fuwo-thirds of the whole body of Commissioners : —

(a) Removal of a Chairman under sec, 24;

(8) Removal of a Vice-Chairman under sec. 26 ;

{0) A resolution showing cause against a requisition of the Lncal
Goyernment, under sec, 37K,

.A resolution under section 47 for making rules »for pensions, &ec.,
requires the *votes of fwo-thirds of the Commissioners present at the
meeting.,

For an excellent exposition of the duty of the Churma.n in
meetings see The Indian Municipality by H. T. S, Forrest, pp, 25-28.

Casting vote.—*' The Chairman must give his vote whilst the
vote of the other members is being taken, and before the temdenoy of
the votes is visible, It would, therefore, be n grave irregularity if a
Chairman reserved his votes and gave, if the numbers proved uneven,
i.e., seven Ayes, and six Noes, first to the Noes his vote as member,
then his casting vote as Chuairman’''.—Palgrave’s Chairman's Hand
Book, Tth Ed. page 17

Poll.—“ A poll, unlesa forbidden by the clear words of a statute
may be demanded on any question put to such a meeting as of right
though the demander be satisfied regarding the correctness of the
deolaration by the Chairman on the vote by show of hands; aad the
moment after that declaration is made, and before the meeting pro-
ceeds to other business, is the proper time for arging that demand
upon the Chairman of the meeting, who is the authority that grants
the same,”—Palgrave's Chairman’s Hand Book, Tth Ed.

42. No business shall be transacted at a meet-
ing of the Commissioners unless
such meeting has been called by
the Chairman or Vice-Chairman, or, under section
39, by persons signing a requisition, nor unless a
quorum. shall be present.

. Quornm.

A quorum shall be, in any mumCipallty, in which
the Commissioners are more than fifteen; five ;
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in any other municipality a number being not less
than one-third of the entire number of Commis-
sioners.,

If, at the time appointed for a meeting, or within
one hour thereafter, a quorum is
not present, the meeting shall stand
adjourned to some future day to be appointed by the
President, and three days notice of such adjourned
meeting shall be given. The members present at
such adjourned meeting shall form a quorum, what-
ever their number may be.

Adjourned meeting

Changes.

The werds ** or under section 39 by persons signing a requisition ™ after *“* or Vice-
‘Chairman*’ were added by sub-sec. (1) of sec. 6 of Beng. Act 1l of 1806 and the
word ' Prasident " was substituted for ** Chairman or Vice-Cheirman™ in the last

paragraph by sub-sec. (2) of the same section,

Notes,

Adjrouned Meeting —Cf Abuji Situram v. Trimbak Muni-
cipality (1. L. R, 28 Bom. 66) in which Jenkins, C. J. was pleased to
bold at page 70, that an ndjourned meeting is only a continuation of its
‘predecessor, and if that meeting was not properly convened, then the
adjourned meeting was equally defective,

Bpecial quorum.—The luw has_practically fixed the quorum at
two-thirds of the whale number of Commissioners for the purposes of
a meeting under sec. 24 for the removal of a Chuirman, under sec. 28

- for the removal of a Vice-Chairman and under sec. 37K.
It will also be seen that the attesdance of at least two-thirds of
" the whole number is negeaﬁu.rg for a resolution requesting the Local
Government to appoint & Chairman under see. 23,
If,in the course of the transaction of business at any tmesting, the
quiarts guorum i wanting the Chairman shall suspend it, Aa ad-
journed mesting ia held to be the coulmus.twn of the oviginul mesting,
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sad is ‘not competent to tranmact any busiwess, save that which the
original meeting left unfinished.—See Palgrave'sl Chairman's Hand
Book 7th Ed., page 37,

43. Minutes of the proceedings of all meetings

of the Commissioners shall be en-

iuge ot © P tered in a book to be kept for the

purpose, and shall be signed by the President of

the meeting, and such book shall be open to the
inspection of the tax-payers.

Notes.

Minutes of Proceedings.— Per Edge, C.J., Knox and
Burkitt, JT.—* The records of the proceedings of a Municipal body in
British India is a public document. Clause v of section 78 briugs the record
of the proceedings of a municipul body in British India within. clause 2
of sub-section (1) of section 74, as the record of an officia! budy.”—
Refevence under sec 46 of Act [of 1879, 1. L. R. 19 All, 203 (94-95).
Sve a]{u‘ Woodroffe's Evidence, 2nd Edu., p. 529,

In letter No, 148 of 1894, Bombay Leuislative Department, addvessed
to the Hon'ble Mr, Chimau Lal Hari Lal Sctalvad B. 4,, L. L. B, the
Governor in Council pointed out that documents, forming the acts or
records of the acts of official bodies are public dvenments within the
definition contained in sec, 74 of the Evidence Act, and ol. 5 of sec. 78
shows that a monicipal body, in British lodia is an official Dody
within the contemplution of sec. 74,

Proof of Proceedings.— Sec. 78 ¢l. 5 of the Evidence Act (I of
1872) provides that the proceedings of a nwmmicipal body in British
JTudia may be proved by a copy of such proceedings, certified by the
leyal keeper thereof, or by a printed book purportiug to be published
by the suthority of such body. The Municipal Becretary is a public
ufficer for the. purposes of such certificate, I, L, R. 19 All. 293,

Stamp on Copy.— Cupies granted to private persons should bear an
eight-aona stamp, uuder Art. 22 of schedulv 1 of the Indian Stamp

Act, 1879 (Art, 24 of the preseat Stamp Aect). Bee the AlL case
_guoted abuve,
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Confirmation of mimuten.—The minutes of the pracesdings
are usualy submiitted to the next meeting for confirmation. .** The
objuct of this proceeding is, it must be remembered, solely to ensure
the verbal accursoy of the minutes. No dispute can accordingly be
raised thereon regarding the policy the miuutes enforce, either by
debate or by way of amendment ; far less can general discuesion be
allowed”.— Palgrave's Chasrman's Hand Book, Tth Ed., page 23.

44. The Chairman shall, for the transaction of
the business connected with this
Act, or for the purpose of making

Powers ol Chairman,

any order authorized thereby, exercise all the
powers vested by this Act in the Commissioners :

Provided that the Chairman shall not act in op-
position to, or in contravention of, any order of the
Commissioners at a meeting, or exercise any power
which is directed to be exercised by the Commis-
sioners at a meeting.

Notes.

Uuder section 37M the Chairman shall not exercise, notwithstauding
ihe provisions of this section, the powers conferred upon the Commis-
sioners by secs. 37A to 37L. “ The Commissioners” in those sectiona
is, therefore, tu be read as ** the Commissioners at a meeting.”

“ It will be noted that the Commissioners cannot set aside any act of
the Chairman which he had authority at the time to perform. They
can, bhewever, puss a_ resvlution that he sbould not perform similar
acts in future, and after the pussing of such a resolution, such acts,
it performed, would be invalid and liable to be set aside.”—The
Indian Muuscipality by H. 7. 8. Farrest, p. 12.

By section 34 the pawer of disposing of municipal land is reserved
in the Cowmissioners in wmeeting, Under the proviso to this, section,
therefore, the Chairman is precluded from exercising that power, without
aaesolution of the Cummissioners in meoting, Jagasnath v. Chairmasn
of Berkampar 9 C. L. J. 286. '
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45. The Chairman may,. by a wijtten order, de-

legate to the Vice-Chairman all-or

Chairman wmay dele- i b ) |

gote hix duties or pow- any of the duties or powers of a
ers to Vice-Chairmun.

Chairman as defined in this Act,
sub;ect to such restrictions as may seem fit to him,
and may at any time by a written order withdraw
or modify the same:

Provided that nothing done by the Vice-Chairman,
which might have been done under the authority of
- a written order from the Chairman, shall be invalid
for want of, or defect of, such written order, if it be
done with the express or implied consent of the
Chairman previously or subsequently obtained.

Notes.

8cope of the proviso.—The proviso to this section cannot be
copsidered as altogether overriding the body of the section, and relates
only to specific acta in which an express or implied consent may have
been given or beld to have been given, It cannot be held to apply to a
general authority, verbally given by a Chairman to a Vice-Chuirman, to
‘institute prosecutivns under the Act, as such power can only, under the
body of the section, be delegated by a written order. .

In a prosecution instituted by a Vice-Chairman for obstructing a
drain where it appeared that the Chairman had, many monthe previously,
verbally given the Vige-Chairman general authority to institute all such
prosecutions under sec. 353 of the Act, and where it was tontended in
revision before the High Conct that, although there wns no written order
by the Cbairman delegating his powers, it must be taken upon the facts
proved and ciroumstances of the caxe that the prosecution had been insti-
tuted with express or implied consent of the Chairman obtained “bath
previously and subsequently within the terms of the proviso to this gec-
tion, held—that the proviso did not apply to the case and that the
‘proseeution had not been properly instituted, Kherods Priead Pal. %..
Qe Chairman of the Howrak Municipaligy, I, L. R. 90 Cal, 448,
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Where a prosecution was - instituted upon a motice sigried by the Vice.
Cbairman and not by the Chairman as required by seo. 44, and there was
no evidence to show that theve wus delegation of anthority by the Ohsir-
man under seo. 45 or that his sanction Lad been either previously de
subsequently obtained, it was held that the notice was not issued undes
proper authority and was therefore bad, and a convietion, based wvpon
such a notice, was consequently bad.—In the matter of Chuirman of the
Puri Muni-ipality, v. Kissori Lal Sen, 1 C. W. N, cexliv (notes), '

Cf. Powell v. The Municipal Board of Mussoorie, I.°L R. 22 All,
123 (F. B.)and Kikam v. The Crown, 3 8. L. R. 13,"Where an objection is
raised that a particalar person who does an official act has no power to
do it, it is for that person to prove that be has such power, No mere pre-
sumption under section 114 of the Evidence Act, that official acts have
been rightly done, can dispose of tha objection, Harendra Nath v.
The Chairman of Birnagar Municipality, 1. C. L. J, 51, '

A written order giving the Vice-Chairman powers under rec. 353 isa
rufficient legal anthority to institute prosecutions under the Act. Itis
not necessary that the order shall be given by the Commissioners at a
meeting.— Queen Empress v. Mokunda Chunder Chatterji, 1 L, R.
20 Cal, 663. ’

46. The Commissioners at a meeting shall from

time to time decide whether a paid

oraTbointment of sub-  secretary, engineer, health-officer

or assessor is required or not, and

what number of subordinate officers, servants and

collectors of taxes or tolls may be necessary for the

municipality, and shall from time to time fix the.

salaries to be paid to such persons respectively out

of the municipal fund, and the allowances to be
granted to such persons during absence on leave.

Subject to the scale of establishment decided
apon by the Commissioners under this section, the,
Chairman shell have power to appoint such: persons



80 MUNICIPAL -ACT. [Part

as he may think fit, and from time to time to remove
such persons and appoint others in their places :

Provided that no person shall be appointed to an
offive, the salary of which is fifty rqpe_e's per-men-
sem or upwards, without the sanction of the Com-
missioners at a meeting, and that no officer, whose
salary is more than twenty rupees per mensem, shall
be dismissed without such sanction.

Change.

The words *‘or assessor’ have been added by sec. 25 of Beng, Act IV of 1904,

Notes.

The appointment of aubordinate officers under this section is subject
to the rules laid down in sec. 61,

It was held in o case under the Caleuttn Municipal Act that whera
the statute has provided n specinl mode of appointing subordinate
officers; any appointment made outside the ferms authorised by the
statute is wltra virer, Kelir Nath Bhandary v, The Corporation
of Calcutta, I. L, R. 34 Cal, 863, 11 C, W. N. 801.

47. The Commissioners at a meeting, specially

Commissioners may CONvened for the purpose, may,
s s or bthe by a resolution in 2 f which
areation of a provident y € ution in Iavour ot whic

oERiming i, not less than two-thirds of the
Commissioners present at such meeting shall have

voted, from time to time make rules for—
(@) the granting of pensions and gratuities out
of the municipal fund ; or
(b) the creation and management of a provident
or annuity fund, for compelling contribu-
tion thereto on the part of. their officers
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and - servants, and- for ' supplementing
such contribution out of the municipal
fund ;

and may repeal or alter such rules:.

The Commissioners at a meeting may, from time
to time, in accordance with such rules for the time
being in force, grant such pensions or gratuities, or
grant allowances or annuities out of such provident
or annuity fund to any of their officers or servants,
as they may see fit.

Notes.
For the model rules for provident fund and pension see App. pp. 108a
and 227a.

A resolution under this section must be passed at a special meeting, in
which, it appears, no otber business is to be transacted, and such resolu-
tion, under sec, 59 cl. (d), shall be subject to the approval of the Local-
Goverowment,

Attachment of Provident Fund money.—The Provident
Fund established by the Municipal Corporation of Calcutta was held to
be governed by the provisions of the Provident Fund Act of 1897 and
the Provident Funds (Amendment) Act of 1908 and subscriptions to the.
Fund in the hands of the Trustees of the Fund not liable to attachment,
Seth Manna Lal v. Gainsford, 1. L, R. 35 Cal, 641, 12 C. W. N, 633,

48. In the case of a Government official employ-

Pensions, ac., oG- ed by - the Commissioners, the
wernment oficials, .
Commissicners may—

(z) If his services are wholly lent to them, con-
tribute to his pension, gratuities and
leave-allowances in accordance with the
rules of the Government Civil Pension

1§
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and Leave Codes for the time bemg in
force ; and

(2) 1f he devotes only a part of his time to the
performance of duties in behalf of the
Commissioners, contribute as above in
such proportion as may be determined
by the Local Government.

49. The Commissioners may take such security
Secarity from oficors 25 they may think proper from any
wm— officer or servant in_their employ.

Far form of Beourity Bond see App. pp. 127a to 1354,

The Account Rules make itcompalsory upon the secretary, acconnt-
ant, tax-darogah, cashier and collecting-sirkars to farnish security (se
App. yule 7 p. 4la).

Of Ward Commaittees.

50, The Commissioners at a meeting may divide
o Zpeintment orles  any municipality into wards, ‘and
thereupon appoint, or cause to be
elected for each ‘ward, not less than three proper
persons, whether such persons be or be not Commis-
sioners for the time .being, to be members of the
ward committee; and the Commissioners at a meet-
ing may define the limits of the ward for which any
ward committee may be appointed or elected.

51. The Commissioners at a meeting may lay
down rules, not being inconsistent

Csmmission may
uhgnionml-fordw- with the provisions of this Act, in
respect of the qualifications required
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to entitle any person who is not a Commissioner to
stand as a candidate for such election, and to entitle
any person to vote for any candidate, and in respect
of the mode of election.

And the Commissioners may at any time cancel
any rule made by them under this section for su¢h
election.

52. Each ward committee may, for each year if

e it sees fit, elect its own Chairman

:’;ﬁ,;“?}?ﬁﬁ;‘:i‘m& and Vice-Chairman (if necessary)
from among its own number :

Provided that, if one or more Commissioners are

members of the ward committee, the Chairman of
the ward committee shall be a Commissioner.

53. The Commissioners at a meeting may dele-
gate to a ward committee, such
Commissioners m . e ;
delemate poers toward  Of the powers of Commissioners
committes, I
: : under this Act as to them may seem
fit; and such ward committee, within the limits of
its ward, as defined by the Commissioners at a
‘meeting, may exercise all or any of such powers,
and shall be liable to all the obligations imposed by
this Act on Commissioners in respect of such
powers.

All acts done, orders issued and assessments
made, by ward committees, shall be subject to the
control and revision of the Conimissioners+at a
meeting, who may at any time withdraw all or éﬁ;y
‘of such powers.



84 MuUNICIPAL AET. [Part

54. The provisions of sections 33 to 45 (both in-

clusive) shall, as far as possible, be

certain sections ap- applicable to the transaction of
plicable to transaction ) A

of business by ward hysiness by ward committees, and

the Commissioners shall sanction

the establishments of ward committees in accordance

with the provisions of section 46.

55. All questions regarding the removal, resigna-

tion and appointment of members of

fﬁf’&?i"ﬁi ward committees shall Le settled by
the Commissioners at a meeting.

Liability of Commissioners and Ward Committees.

56. No Commissioner or member of a ward com-

mittee shall be personally liable for

Pemotal lability of Ny contract made, or expense
ber of ward commitiee, incurred by, or on behalf of the

Commissioners.

Every Commissioner or member of a ward com-
mittee shall be personally liable for any wilful
misapplication of money entrusted to the Commis-
sioners to which he shall knowingly have been a
party, and he shall be liable to be sued for the
same.

Notesn,
As to contracts and the mode which the Commissioners may adopt
with respect thereto see sec. 37.
» Personal liability,—Municipal Commissioners and their servants
incur no personal responsibility, for what they do, so long as they aet in
the line of their duty, Bat if they do, or order te be done, that which iy



iL} LIABILITY OF COMMISSIONERS. 38

ot within the scope of theirfauthority, or’if they are guilty of negligence
or misconduct in dving that which they are empawered to do, then they
render themeelves personally liable to anfaction, Theresis no special law
extending to members of municipalities, which protects them so long e
they act lbona fide.—Soonder Lall v. Bailie and another, 24 W. R.
287.

57. No Commissioner or member {or a ward
committee shall have, djrectly or
cﬁ??“'g;:;‘i‘?i?ﬁ:;“ﬁ'ié indirectly, any share or interest in
e, any contract of any kind whatso-
ever to which the Commissioners are a party or shall
hold any office of profit under them and, if any
Commissioner shall have such share or interest, or
shall hold such office he shall thereby become dis-
qualified to continue in office as Commissioner, and
shall be liable to a fine not exceeding five hundred
rupees :
Provided that a Commissioner shall not be so
disqualified by reason only of his having a share or
interest in—

(@) a contract entered into between the Com-
missioners and any incorporated or
registered company of which such Com.
missioner is a member or share-holder;
or

(6) any lease, sale or purchase of land, or any
agreement for the same; or

{c) any agreement for the loan of money, or
any security for the payment of money
only ; or
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(d) any newspaper in which any : advertisement:
relating to the affairs of the municipality
is inserted. '

But no such Commissioner shall-act as Comrais-
sioner or member of a ward commi-tee, or take part
in any proceedings relating to any matter in which
he is so interested.

Changes.

By sec. 26 of Beng. Act IV of 1894, the words **of any kind whatsoever to which
the Commissioners are a party or shall hold any office of profit under them' have
been substituted for ““ made with the Commissioners,” and the words by himself
or through others,”” which stood after the words ** indirectly ™ in the firat paragraph,
have been omitted, aud the words ““or shall hold such office” and * provided that "
havs beon added. .

Notes.

Under this section no person who is 8 lawyer or a doctor &c, can
enter into a professional engagement for profit with the municipality of
which he is & member.

“ It ¢s improper for a pleader, who iz & Municipal Commissioner, to
appear in 8 case against the munieipality of which he is a Commis-
sioner,”—Bee B, Govt, Munl, No, 1805, 28 Murch 1899, Govt, Cir. Vol,
111, p. 1042,

A Commissioner disqualified under this section may be removed by
the Commissioner of the Division by a written judgment. When so
removed, he bas a right of sppeal to the Local Government. (Sec. 20
sub-sec, 1 cl. (4).)

'A Commissioner removed under this section may be re-elected, (See.
22)

5§8. No Commissioner or member of a ward
committee shall vote on any matter

Commissioners : Mﬂi&- ﬁ . h. d
i, al ecm_lg 1s own conduct or pecu-
niary interest, or on any question
which regards exclusively the assessment of himself,
or the valuation of any property in respect of which
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he is directly or indirectly in any way interested, or
of any property of or for which he is manager or
agent, or his liability to any tax,

Change,
This section has been substituted by section 27 of Beng. Act IV of 1894,

Note,

The provision, prohibiting a Commissioner or a member of a ward
committee from voting on matters affecting his own conduct or pecuniary
interest is new.

Control.
59. All resolutions passed by the Commissioners

o Juctain,  esclutions }mder the following sections, that

Hmost, 1S to say:—

(@) under section 23 or 27 for the election of a
Chairman ;

(5) under section 24 for the removal of a
Chairman from office ;

(¢) under section 28 for the grant of allowances
to a Chairman or Vice-Chairman;

(d) under section 47 for the making, repeal, or
alteration of rules for the grant of pen-
sions or gratuities, or for the creation
and management of provident or annuity
funds,

shall be subject to the approval of the Local Go-
vernment.
_ Change.
The words ‘or 37" liave been added by sec. 38 of ‘Beng. Act IV of 1894,
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Note.

Thouagh the election of a Chairman ia subject to the appraval of the
Local Government under cl. (4) yet the Chairman elsct is competent to
enter upon his duties immediately on his election pending the orders of
the Local Government (fec, 26).

60. A copy of the minutes of the proceedings of
all meetings of the Commissioners,

pcwy ot migates to referred to in section 43, shall !:pe
forthwith forwarded by the Commis-

sioners to the Magistrate of the district.

61, The appointment by the Commissioners of

subordinate officers, as provided by

?aw sboramate  section 46, shall be subject to the
following rules : —

() no appointment, of which the salary is two
hundred rupees per mensem or upwards
shall be created or abolished, without
the sanction of the Local Government ;

(4) no person shall be appointed to, or dismissed
from, an office, the salary of which is
one hundred rupees per mensem or
upwards without the sanction of the
Commissioner of the Division.

62. The Magistrate of the district, or the
Magistrate in charge of the division
of the district in whicha municipa-
lity is situate, may enter on and
inspect, or cause to be entered on and inspected,
any imm oveable property occupied by the Commis-

Magistrate's
inlpwhnn. ion, power of
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sioners, or any work in progress under their direc-
tion; and may call forand inspect any document
which may be, for the purposes of this Act, in the
possession or under the control of the Commis:
sioners. : '
63. The Commissioner of the Division or the

Magistrate of the district may, by
actonander Ast T order in writing, suspend Within the

limits of the division or district (as
the case may be) the execution of any resolution or
order of the Commissioners of any municipality, or
prohibit the doing within those limits of any act
which is about to be done, or is being done, in pur-.
suance of, or under cover of, this Act, if, in his’
opinion, the resolution, order or act is in excess of
the powers conferred by law, or the execution of
the resolution or order, or the doing of the act, is
likely to lead to a serious breach of the peace, or to
cause serious injury or annoyance to the public, or
to any class or body of persons.
- When a Commissioner or Magistrate makes any
order under this secction, he shall forthwith forward
a copy thereof, with a statement of his reasons for
making it, to the Local Government, which may
thereupon rescind the order or direct that it continue
in force with or without modification, permanently
or for sich period as it thinks fit.

Notes.

By Municipal cirenlar of the Local Government, No, 9T.—M.,, datad
the 6th July 1885, District Officers wero instructed to invariubly submit
12
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their procesdings under this seetion through their Divisional Commis-
sioners, who, in their turn should forward the papers promptly with
such reports and remarks of their own as might be necessary for a com-
plete comprehension of the faots. In cases of extreme emergency a
Distriot Officor may submit direet to Government a copy of his report to

the Commissioner,

Jurisdiction of the civil court in case of suspension of or-
det.—A Municipal Board granted permission to B-to build a temple. The
District Magistrate acting under section 183 of the Municipalities Act,
which is an exaot counterpart of this section, made an order cancelling
the permission grantcd by the municipality and the Local Government
eonfirmed this order of the District Magistrate. B browght a suit for
declaration that he bad right to build the temple.

Held that the suit was not maintainable ; keld further, that the Civil
€ourt had no power to disturb the order of the District Magistrate who

aeted within his jurisdiction and whose order had been dnly confirmed by
the Local Government, Bulaki Das v. The Secretary of State,L.L.R.
31 All. 371, 1 Ind. €as, 806,

64. If at any time it appears to the Local
Povetsof Loaal Go. Government, on the report of the
roment i case of Magistrate of the district or of the
Commissioner of the Division, that
the Commissioners of any municipality have made
default in performing any duty imposed on them by
or under this or any other Act, the Local Govern-
ment may, by an order in writing, fix a time for the
performance of that duty.

If that duty is not performed within the period
so fixed, the Local Government may appoint the
Magistrate of the district to perform it, and may
direct that the expense of performing it shall be
paid, within such time as it may fix, to the Magis-
trate from the municipal fund.
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If the expense is not so paid, the Magistrate,
with the previous sanction of the Local Govern-
ment, may make an order ditecting the persom
having the custody of the balance of the municipal
fund to pay the expense, or so much thereof asis
from time to time possible, from the balance, ‘in
priority to any or all other charges against the
‘same.

Compare scetion 37 K.

65. If, in the opinion of the Local Government,

o 6 the' Commissioners of any munici-
m‘g;&ﬁaﬁa :.;: pality are not competent to peffor.m,
or persistently make default in the

performance of the duties imposed on them by or
under this Act or otherwise by law, or exceed or
abuse their powers, the Local Government may, by
an order published, with the reasons for making it,
in the Calcutta Gazette, declare such Commissioners
to be incompetent, or in default, or to have exceed-
ed or abused their powers, as the case may be, and
supersede them for a period to be specified in the
order, _ '

Supersession.—Per Subrahmania Ayyar, J.—* Supersession is
nothing more than the dismissal of the incompetent councillors, followed
by the appointment of, to borrow the language of Euglish luw, a custos for
the discbarge of the fuuctioua of the council pending the nomination or
eloction of ether persons who would resume wark in the normal way. In
a word, supersession is but a su-spension of the council,” Makamahko:
padhya Rangachariur v. The Municipal Council of Kumbakonum,
L L. B. 20 Mud. 539 (544).
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66. When an order of supersession shall have

: been passed under the last preced-

suporsoesion. . © ing section, the following conse-
quences shall ensue :—

(@) all the Commissioners shall, as from the
date of the order, vacate their offices
as such Cominissioners ;

(6) all the powers and duties of the Commis-
sioners shall, during the period of super-
session, be exercised and performed by
such person or persons as the Local
Government may direct ;

[Powers of the Commissioners.—The Commissioners of the
Santipur Municipality weve superseded for a cretain period by the Local
Government under section 63 and the Sub-Divisional Officer of Ranaghat
was aﬁpointe&l under this clause to exercize the powers of the Commis.
sioners, On the expiration of the period of supersession, the Commis-
sioners were re-established, but their number was reduced on the recom-
mendation of tho Sub.Divisional Officer. The Commissioners, so re-
established, imposed certain rates, and a person, compelled to pay the rates
80 impesed under preseure of a distress warrant, bLronght a suit for 4
refund of the amount. On the case coming before the High Court in
second uppeal, Carnduff, J. was plensed to hold (vide Bepin Behuri Sen
v, Chairman of Suntipur Municipality, 1Ind. Cas. 388, 13 C. W. N,
132 notes) that the officer appointed nnder this clanse conld only exeveise
the powers of the Commissioners and not those of the Commissioners in
meeting ; and as under section Y cl. (¢) the power to recommend alteration
in the number of the Commissioners was exerciseable by the Commissioners
at a meeting, the Commissioners re-established on the recommendation of
the Bub-Divisional Officer were not a legally constituted body, and the
rates imposed by them were therefore illegal,

There was an appeal nuder the Lotiors Patent against the dicision of
~Carnduff, J. in which it wus beld that there was no Second Appeal in
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the care. Th docision of Carnduff, J. was thus set aside on a preliminary
ground without tonching bis opinion on the merits,

Seeing this difficulty, the Legislature intervened and passed the
Bengal Municipal (Amendment and Validation) Act (Bengal Act II of
1910) section 2 of which runs as follows j~

“2. The expression ‘all the powers and duties
of the Commissioners’ in clause (4) of section 66
of the Bengal Municipal Act, 1884, shall include,
and shall be deemed always to have included,
powers and duties which may be exercised and
performed at a meeting of the Commissioners, as
well as powers and duties which may be exercised
and performed otherwise than at such a meeting.”

All doubts and difficulties have thus been removed by the enact-
ment.]

(¢) all property vested in such Commissioners
shall, during the period of supersession,
vest in the Government.

On the expiration of the period of supersession
specified in the order, it shall be lawful for the
Local Government to direct that the municipality
shall be entered in the first schedule or the second
schedule, or in both the first and second schedules ;
but otherwise the Commissioners shall be re-estab-
lished by appointment and election, and the persons
who vacated their offices under clause (@) shall not
be deemed disqualified for appointment or election.

Re-established, —Th= expression, used in the corresponding section

of the Madras Disérict Municipalities Act (sec. 4B, sub-sec, (3) cl. (5)
Mad. Act IV of 1884), is “ reconstifuted;” and in construing that
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aypression, the Madras High Court has Aeld that “reconstitution ™ is the
vevival of the old corporatiun and not the ereation of & Eresh one, and
all the rights and liabilities of the superseded council will devolve on the
council so reconstituted as its rightful snccessor, Makamokopadhya
Rangachariar v. The Municipal Council of Kumbakonam, 1. L. R.
29 Mad. 539,

+The first schedule containg the names of the municipalities in which
the Commissioners shall be appointed by the Local Government, and the
second schedule the names of those in which the Chairman shall be
appointed by the Local Government.
66A. (z) If any dispute, for the decision of
which this Act does not otherwise
provide, arises between the Com-
missioners of two or more municipalities constituted
under this Act, or between the Commissioners of
any such municipality and a district board, or Can-
tonment authority, the matter shall be referred—

Disputes,

(@) to the District Magistrate, if the local
authorities concerned are in the same
district ; or

(6) to the Commissioner or Commissioners of
the division or divisions, if the local
authorities concerned are in different
districts ; or

(¢) to the Local Government, if the local autho-
rities concerned are in different divisions
and the Commissioners of those divi-
sions cannot agree.

; (2) The decision of the authority to which any
dispute is referred under this section shall be final,
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(3) If, in the case mentioned m clause (q) the
District Magistrate is a member of one of the local
authorities concerned, his functions under this sec-
tion shall be discharged by the Commissioner of the
Division,

This section is new and has been added by sec. 20 of Beng, Act IV of 1804,

PART III.
OF THE MuNicrPAL FuUND.

67. All sums received by the Commissioners, and
all fines paid or levied in any muni-
he mamoipe! fand.  cipality under this Act, and all
other sums which, under the sanction of Govern-
ment, may be transferred to the Commissioners,
shall constitute a fund which shall be called the
‘ municipal fund,” and shall, together with all pro-
perty of every nature or kind whatsoever which may
become vested in the Commissioners, be under their
control, and shall be held by them in trust for the
purposes of this Act.

All moneys, received under Part VII (Water-supply), Pavt VIII (Lighting with
Gas) and Part 1X (Cleansing of private privies and cese-pools) shall respeelively
be applied for the purposes of the Parta under which they are levied, and-for pay-
ment of & proportionate share of the cost of ¢ollection and of genersal supervision.

The expenses incurrad for the clesnsing of cess-pools have, nnder see. 186,
hitherto been met amt of the general fund, but cess-pools, having been included
in Part 1X, the costs of their cleansing shall be defrayed from the moneys received
under that head. )

. Under Part X (Resulation of markets) all necessary expemses for the estahlish.

ment of a municipal market may, under sec. 333, be defrayed from the gemeral
munitipal-fund, ave the ingomes, derived from it, constitime s part of such fond,
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68. Except as'is othérwise provided in this Act,

the Commissioners shall set apart

gﬁvﬁ{{nﬁgﬁﬁwa& and apply annually out of the muni-
cipal fund,—

(a) firstly, such sum as may be required for
the payment of the interest which may
fall due on any loan contracted by the
Commissioners ;

(b} secondly, such sum as they are by this
Act required to provide for payment of
their own establishment, including such
contributions as are referred to in sec-
tion 48 ;

(¢) thirdly, such sum as the Local Govern-
ment may direct towards the cost of
audit, towards the cost of establish-
ments in any office of account or in
any treasury, and towards the salary of
any special officer who may be appoint-
ed under section 82 :

Provided that the total amount which any muni-
cipality may be required to pay under clause (¢)
otherwise than as the salary of a special officer
appointed under section 82 shall not in any year
exceed two per centum on the amount of the muni.
cipal income for such year.

Changes.

' 'B'y sec. 30 of Beng. Act TV of 1894 the words “‘except as is otherwise provided
inthis Act,” *towards the salary of any special officer who may be appointed
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pader seckioy #2" and ' otberwise thanws the salary of a special.afficer sppointed
under section 82" huve Leen added, and the word “and " in el (c) after the word
** audit” has been Dwitted.

Notes,

Cost of audit.—* In supersession of previous orders, the Lieutenant
Governor is now pleased to ditect that, with effect from the lst April-
next, in all municipalities (except Calentta) an audit fee shall be levied at
the rate of one per cent on income, subject, in the case of municipalities
with an anoual income of Rs, 20,000 and less, to 2 minimam fee of Na.
100, and in the case of municipalities with an incoma excluding Rs,
20,000 to an additional Rs. 100 for each additional Rs, 20,000 (or part
thereof) of income.”—Gout. Cir, vol, II1, p. 10086,

Under the proviso of sec, 82 the Local Government may, under
certnin circumstances, appoint a special officer to examine and report
upon the accounts, and shall fix the salary of sueh special officer.

69. (z) After the said sums have been set apart
under section 68, the Commissioners
Purposes  to  which .

munieipal fund is wp AL & Meeting shall, as far as the
municipal fund permits, from time to
time cause roads, bridges, tarks, ghats, wells, chan-
nels, drains and privies, being the property of the
Commissioners, to be maintained and repaired, and

the municipality to be cleansed ;

and may, excepl as is otherwise provided in this
Act, and subject to such rules and restrictions as
the Local Government may from time to time pre-
scribe, apply the municipal fund to any of'the
following purposes within the municipality, that is
to say,—

(i) the construction, maintenance and improve-
ment of roads, tramways, bridges,

squares, gardens, tanks, ghats, weiis
channels, drains and privies;

13



MUNICIAL  ACT. [(Part

(ii) the supply of water, and the lighting and
watering of roads;

(i) the erection and maintenance of offices
and other buildings required for munici-
pal purposes ;

(iv) the construction and repair of school-
houses, either wholly or by means of
grants-in-aid ;

(v) the establishment and maintenance of
schools either wholly or by means of
grants-in-aid ;

(vi) the establishment and maintenance of hos-
pitals and dispensaries ;

(vit) the promotion of vaccination ;

(viit) the acquiring and keeping of open spaces
for the promotion of physical exercise
and education ;

(ix) the training and employment of female
medical practitioners and of veterinary
practitioners ;

(x) the establishment and maintenance of
veterinary dispensaries for the reception
and treatment of horses, cattle and
other animals ; '

(xi) the appointment and payment of qualified
persons to prevent and treat diseases of
horses, cattle and other animals ;
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(xii) the improvement of the breed of -horses,
cattle and asses, and the breeding of
mules ;

(xiii) the establishment and maintenance of free
libraries ;

(xiv) the maintenance of a fire-brigade ;

(xv) other works of public utility calculated to
promote the health, comfort or conveni-
ence of the inhabitants;

(xvi} the establishment and maintenance of
benches for the trial of offences under
this Act or any bye-laws made there-
under; and

(xvii) generally, to carrying out the purposes of
this Act :

Provided that no portion of the municipal fund
shall be applied to any of the purposes specified in
clauses (viii) to (xiii), both inclusive, unless a majo-
rity of the Commissioners present at the meeting
are satisfied that the other purposes specified or
referred to in this subsection, or such of them as
the majority consider it necessary to carry out, have
been sufficiently provided for.

(2) The municipal fund shall also be applicable
to the payment, at such rates as the Local Govern-
ment may from time to time direct, of travelling
expenses incurred by any of the Commissioners in
attending meetings convened under the rules made
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by the Local Government in' pursudnce of ‘sub-
section (4) of section 1 of the Indian Councils
Act, 1892, for the purpose of recommending a
person to be nominated as a member of the
Lieutenant-Governor’s Council.

(3) The Commissioners may do all things, not
being ineonsistent with this Act, which may be
necessary to carry out the purposes of this section.

Changes.
This and sections 694 and ¢9B are maw and wore substituted by section 7 of Beng.
Aet 11 of 1800 for the old section 69, )
Notes.

Bes Government Circulars Nos. 20T.—M. (30-9-96) and 66M
(7-12-98). App. pp. 175—20u.

Bubsection (1) —Fur a proper construction of the expression,—
% ghall, as far as the municipal fund permits, from time to time cause
roads jto be repaired,” of. Adchratial v. Ahmedabud Municipnlity,
(I. L. R. 28 Bom, 319), in which, an inhabitant of the town having
saed the municipality for damages for injury caused to his horse and
carriage in consequence of neglect of the municipality to repair a rond,
it was held (per Jenking, C. J.) as follows ;—** as the default leading
to the damage wus n mere nonfensance, the plaintifi's suit Fails, for
the statute does not impose upon the municipality a duty towards tne
plaintiff, which they negligently failed to perform.” See, however,
Rujendra Lal v, Surat Munivipality (1. L. R, 33, Bom, 393) in
which the municipality were held liable for damages, for misfeasance
on their part, they having tarned their works by their negligence into a
nuisance and thus caused damage tu the property of & private party,

Maintenance.—Cf. diyasami Aiywr v. The Distriot Board,
Fanjore (I, L. W.31 Mad.117) in which their Lordships (White,
C.l & lllill_ar, J.) of the Mudris High Court bave explained the
term with reference to roads.

Tramways,—As to the procedure to be adopted for the construe.
tion of tramways in a municipality see extracts from the Bengal
Tramways Act, App. pp. 286a—291a.
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Grantedn-aid to sohools,—*It is one of the first duties of &
manicipality to provide primary edusation for all boys ead as msay
girls as will aceept it, and Sir Charles EHiott desires that in fature
Commissionems of Divisions when demling with the annual estimates of
municipalities will ses that provision is made for the proper perform_v'me
of this duty before any funds are allotted to the support of neoond‘ary"
education, * * A municipality may fairly be required to provide
primary education for all boys of school-going age, a number which may
be taken to be 15 per cent. of the male population of the town. ® #»
The demands of primary education, thus formulated must ba held toé
take precedence over the secondary education, and Comrmissioners of
Divisions are authorized to give effect to this prineiple in dealing with
municipal budgets under section 76 of the Act.”—Government /tesolu-
taon on the Adminisiration of Dengal Municipalitiss, 1890-51,
page 22,

Works of public utility.-The cost of construction and mainten-
ance of public latrines was hitherto a charge upon the fund raised under
part IX, but by the omission of the words * public latrines” from sec.
330 by sec. 81 of Ueng, Aet IV of 1801 it has become a charge upon
the Geveral Fund under ses, 188, 8See App. p. 1lba, Govt. Lait,
para, 36. Sernis, wrinals and public latrines are works of publie.
utility within the meaning of cl. (xv). *

Advances to municipal employes—for the perpwes of
building houses arve outside the scope of the Act and pot anthorised by
section 68 or section 6Y.—Opin. of Leg. Bememr, (Govt. Cir. vol.
111, 2. 1016),

Cost of prosecution of municipal servants—should be paid
out of the municipal fund and not by Guvernment ; in as much as the en-
forceraent of honest v and probity on tone part of municipal servaats is an
important step in carrying out the purposes of the Act.—See B. @, M,
Cir. No. 32M., 2 August, 1894 (Govt. Cir. Vol. IIT p, 1049). '

Contributions —out of the munivipal fund towards the re-excava-
tion, repair, improvement or maintenuuce of any privata tank or well,
above one bundred rupees ave subject to canfirmition by the District
Magistrate and are in ull =ases subjeot to the condition that the water of
such tank or well shall bo available for use by the public for domestic
purposes and for watering cattle.—See 8. G. M, Not. No. 2260M.,
(Govt. Cir, Vol, 111 p. 1064).
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SBubsection (2) —The travelling expenses of delegates under this
sabsection hes been fized “at the rates admissible unddr the Civil Bervice
Regulations to officers of the second class.'—See B, G. M, Cir.
No, 22 T. M., 13 June 1905 (Govt. Cir. Vol, III p, 1062),

Travelling Allowance—of Government officers oconducting
munieipal elections should be paid by Government,—See B. G. M.
No. 747, 6 March 1838 (Govt. Cir. Vol. IIL p. 1025).

Burning and Burial of paupers—may be provided for out of
the municipal fund, see sec. 260,

Misapplication of Municipal Fuand —A tax-payer is com-
petent to sue for an injunction to prevent an appropriation by a muni-
cipality of any portion of its fund to a purpose not allowed by the Act,
and as he has an interest in the disposal of the municipal fund no
objection to the maintenance of the suit can be raised under sec. 58 cl, (k)
of the Specific Relief Act; nor would it be necessary for the plaintiff
to proceed under see. 30 of the Civil Procedure Code, Faman v.
The Municipality of Sholapur, 1. L. R, 22 Bom. 646,

In England such a euit is generally instituted by the Attorney-
General, But a suit may also be maintained by either a single member
of a corporation or at any rate by a person who is s0 related to the
corporation that he is entitled to become a member, however small his
interest may be. For the English authorities—see Brice on Ulira
Vires. pp. 714 to 718 (Third Edition).

69A. (7) The Commissioners shall cause to be

kept, for each hospital and dispen-
Receipts and sxpen- . .
ditre on meconnt of - sary vested in them, accounts, in

e such form as may be prescribed by
rules made by the Local Government, showing —

(a) all endowments, funds and contributions
received by them,

(8) all sums directed by them to be applied to
establishment or maintenance, and

(¢) all expenditure incurred by them.
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(2) No money which has been received by the
Commissioners on account of any hospital or dis-
pensary, or directed by them to be applied to the
establishment or maintenance of any hospital or

dispensary, shall be expended on any other object..
For rules for the mansgement of hospitals and dispensaries, see 42,
pp. 166a to 2054.

693. The Local Government may from time to
Powertomekerules.  time make rules—

(i) prescribing the qualifications of candidates
for employment under clause (xi) of sec-
tion 69 ; and

(i) generally, for the guidance of the Commis-
sioners in all matters connected with
the carrying out of the purposes of
section 69 and 69A. .

#o. With the consent of two-thirds of the Com-
missioners obtained in writing, and
munlepaity, ' °  with the sanction of the Local
Government, the Commissioners may contribute a
portion of the municipal fund towards the expenses
incurred in any other municipality, or elsewhere, for
any of the purposes mentioned in section 69, sub-
section (1); or towards the salary of any officer
under another authority whose services are employed
by them ; and also towards the expenses of making,
maintaining and repairing any work for the improve-
ment of a river or harbour (by whomsoever such
work may be done).
But no contribution shall be made under this sec-
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Kon to ahy work, unless’ ‘the’ samd is calculatéd teo
beriefit the inhabitants of the cofitributing munici-
pality.

Notwithstanding anything in this. section, the
municipal fand .nay be applied, by the vote of the
majority referrel to in the proviso to section 69,
sub-section (1), and without the consent and sanc-
tion mentioned in this section, to meeting expenses
incurred beyond the limits of the municipality in the
tréining of female medical practitioners or of veteri-
nary practitioners.

Chan ges,

The words ** seotion 80, sub-see, (1)" alter ** in'" in the firat paragraph were subati.
tuted for the words ** lnst preceding section” by sub-see, (1) snd the lust paragraph
was ndded by sub-sec. (2) of section 8 of Beng. Act {1 of 1896,

71, The account-books of the municipality shall
: be open to the inspection of any
Aceount books to be
fevtopen and amarier.  taxpayer at the office of the Com-
stutement published. o
missioners on a day or days to be
fixed in each month.

An account showing the receipts and expenditure
during the quarter, arranged under the proper heads
and duly balanced, shall be prepared immediately
after the close of each quarter, and shall, with the
account-books, be open to the inspection of any tax-
payer.

A similar account shall be prepared for each year
as soon as possible after its close and shafl be
open to inspection as aforesaid.

Compare Account Rules 4pp. p. 46a.
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72. The Commissioners, at a meeting held at
least two months before the close
of the year, shall prepare in detail
estimates showing the probable, receipts and expen-
diture during the ensuing year and the objects in
respect of which it is proposed to incur such ex-
penditure,

Aununl estimates to
b p'.cpulutl.

For the form in which auauad budget estimates are 1o b prepared —

See dpp, p. 108,

73. Copies of the estimates and translations

i

thereof in the vernacular of the
Eetimates o L pnb.

lishied district shall be lodged in the office
of the Commissioners.

During fourteen days after the estimates shall
have been so lodged in the said office, of which,due
notice shall be locally published, the estimates and
translations in the vernacular of the district shall be
open to inspection at all: reasonable times by any
tax-payer of such municipality who may desire to
inspect the same. :

Any written suggestion which may be deposited
in the office of the Commissioners shall be recorded
and laid before them for consideration at the next
meeting.

As to the mode of pullication of the notice under paragraph 2, see
#ec, 854. :

Counsideration of the written suggestivus is compulsory under para-
graph 3. ,
4
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74 After the expiration of the said fourteen
; days, and after such revision as

Estimate to be trans- . . .
mitted to Magistrate.  May appear requisite, the estimates
shall be transmitted to the Magistrate of the district.

75. The Magistrate may either forward the
estimates to the Commissioner of
cord remarts. ™ ™ the Division, or may return them
to the Commissioners with such remarks and sug-
gestions as he shall think fit to record. And the
Commissioners at a meeting shall take into con-
sideration the Magistrate’'s remarks, and shall
either adopt his suggestions or shall record in
writing their reasons for refusing to do so: and ‘the.
estimates shall thereupon be returned to the Magis-
trate for transmission to the Commissioner of the
Division.
76. The Commissioner of the Division may
either sanction the estimate as it
sz as o atimate. © stands, or may cause it to be return-
ed to the Commissioners for such modifications
as he may think necessary ; and, when such, modifi-
¢ations have been made, the estimate shall be re-
submitted for ratification to the Commissioner of
the Division or if such modifications as may be
recommended are not made, it shall be open to the
Comnmissioner of the Division to make such altera-
tions as may seem to him fit :

Provided that the Commissioner of the Division
shall not raise the total of the proposed expenditure
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above the sum shown by the estimate to be at the
disposal of the Commissioners.

Changes.

The words * or it such modifications as may be recommended are not mads it
shall be open to the Commissioner of the Division to make such alterations u’m
seem to him fit" have becn added by sec. 82 ol Beng, Act IV of 1894, and the words
“or sanction il alter making such alteralions therein as may seem to Iiim fit" after

the word “ stands” have been omitted.

Note.

This omission gives the Commis«oners an opportunity of replying to
the criticisms and proposed modifications of the Commissioner of the

Division, See Govt, Lett. para. 16, App. ». 8a.

77. The Commissioners at a meeting may,
from time to time, revise any"esti-

aitars ey Wrerses,  mate of expenditure with the view
of providing for any modifications which they may
deem it advisable to make in the appropriation of
the amount at their disposal, and such revised es-
timate shall be published and forwarded in the
manner hereinbefore prescribed ; and the Magistmté
and the Commissioner of the Division may deal with

such revised estimate in the manner provided above.

Compare sec. 80 and the note thereunder,
As o publication &c. of a revised estimate the provisione oim.
737 shall apply.
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78. After the estimates'of the municipality for
the year shall have been sanctioned

Dishurgement of ex- . .
penditare sanctioned a5 above, the Commissioners at a
in estitmate, 3 . : - ;
meeting may, from time to time, by
a general or a special resolution, authorize the ex-
penditure of any sum provided in such estimates,
or any part of such sum, for the purpose to which

it has been assigned in such estimate.

Notwithstanding anything contained in this sec-
tion, the Local Government may lay down such
rules as it may think fit limiting or regulating the
powers of any municipality in respect to the ex-
-nenditure of money for purposes which are provided
for in the budget estimates of the year,

Notes.
Compare sec. 84 and Account Rules dpo, p. 404,
In addition to the sanction of the budget estimate by the Divisional

Commissiotier there must be a distinet resalation of the Commissioners

at a meeting anthorising the expenditures provided in the budget,

79.  If any work is estimated to cost above five
thousand rupees, the Local Gov-
; Powe{oi'_ I'IML Gn:;- i 3 I
;;:{2311 , i work estl ern'ment may require the plans and
ik Beo 6008, estimates of such work to be sub-
mitted for its approval, or for the approval of any
officer of Government, before such work is
commenced ;

and may require statements of the progress and
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completion of such work, with accounts of the ex-
penditure on the same, to be submitted from time to
time, in such form as it may prescribe, for its ap-
proval, or for the approval of such officer.

Compare Account Rules dpp. p. 97a.

80. Tt shall not be lawful for the Commissioners
to authorize the expenditure on any
ces expendivare. — object during the year of a sum in
excess of that which has been sanctioned in the
estimate of the year, or in a revised estimate, for
such object ; but, if it be found necessary in the
course of the year, the Commissioners may recom-
mend to the Commissioner of the Division that the
allotments which have been made to the different
heads of the estimate shall be modified by transfer
of any amount from one head to another, and the
Commissioner of the Division may sanction such
transfers of allotment.

~ Previons sanction of the Divisional Cimmissioner is indispensable for

expenditures by transfer,

81. The Commissioners shall, at such time and
in such form as the Local Govern-

procecdiies, serwbe  ment shall direct, furnish annually
submitted. X . !
a report of their proceedings and

statements of the works executed by them, and of

all sums received and expended by them.

The report and any orders which may be passed
thereon by Government shall be open to the inspec-



tion of the tax-payers at the office of - tHe Comumis-
sioners, with the account-books and the quarterly
and the annual accounts.
() The Commissioners shall keep such re-
gisters, use such forms and submit
Wﬁﬁ"?ﬁ? such returns as the Local Govern-
ment may from time to time pres-
_ cribe.

(2) The municipal accounts shall be audited each
year in such manner as the Local Government may
direct :

Provided that if the officer appointed to make the

yearly audit in any municipality

"Loeal  Government

mas appoint specis]  shall report that the accounts are
reportupon sceounts. in such confusion that the financial
position 6f the municipality cannot readily be ascer-
tained, the Local Government may, by an order in
writing, require the Commissioners to submit, within
a time and to a person to be specified in such order,
the accounts duly adjusted, and if the Commissioners
fail to comply with such order, the Local Govern-
ment may appoint a special officer to examine and
report upon the accounts, and shall fix the salary of
such special officer, which salary shall be paid from
the municipal fund, unless the Local Government
shall otherwise direct.

Change.

,This section has been substituted by sec. 33 of Reng. Aet IV of 1804 for " The
municipal sceounts skall be kept in such form, and shall be sudited each year in
sneh ‘manner as the Local Government shall divect”’ .
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Compare sec, 68 ol. (¢). _
Avudit.—See App. pp, 744 and 205a.
83. Unless the Local Government shall other-
wise direct, all sums received on
cipa tand.” ™™ account of the municipal fund shall
be paid into a Government treasury, or into anj’
bank or branch bank used as a Government treasur;r
in or near to the municipality, and shall be tredited
to an account to be called the account of the muni-
cipality to which they belong :

Provided that the Commissioners may invest any
moneys not required for immediate use either in
Government securities, or in any other form of
security which may be approved of by the Local
Government.

Compare Account Rules .Ipp p. 40a (76n).

84. Unless the Commissioner of the Division

shall expressly extend (as he is
q%ﬁ-ﬂd{?:on‘:“n?ﬂﬁ hereby empowered to do, on the
i recommendation of the Commis-
sioners at a meeting) the limit of the powers of the
Chairman or Vice-Chairman in this behalf, all orders
for the payment of money from the municipal fund,
if for a sum not above five hundred rupees, shall be
signed by the Chairman or Vice-Chairman ; and all
orders for larger snms by both of the said officers,
or by one of the said officers and another Com-
missioner.

“No such orders shall be issued othemlse than for
the payment of money of which the expenditure hazs
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been authorzied by the Commissioners at a meeting,
as provided in section 78.
For payment of money see Accuunt Rules App. p. 40a (50a).

PART 1V.
OrF Municipar. TAXATION.

85. The Commissioners may, from time to time,

at a meeting convened expressly for

Bolta PR O ihe purpose, of which due notice

shall have been given, and with the sanction of the

Local Government, nmpose within the limits of the

municipality one or other, or both, of the following
taxes : —

(@) a tax upon persons occupying holdings
within the municipality according to
their circumstances and property with-
in the municipality :

Provided that the amount assessed upon any
person in respect of the occupation of
any holding shall not be more than
eighty-four rupees per annum; or

(5) a rate on the annual value of holdingssi-
tuated within the municipality :

Provided that such rate shall not exceed seven
and a half per centum on the annual
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value of such holdings, except within
the municipalities of Howrah; Patna,
Dacca and Darjeeling, in which it shall
not exceed ten per centum on such
annual value; and provided also that
no rate shall be imposed on any hold-
ing of which the annual value is less
than six rupees.

Provided that both the taxes shall not be in force
aft the same time in the same ward,

Changes.

Ry sec. 84 of Beng. Act IV of 1804 the word ** or’ has beon substituted for * hmt
nol" in the first paragraph, and the words * Howrnh, Patna” and the last provise
have been added, and the word “all’ which stood belors the word *‘ holdings" in
cl. (3) has been owitted. :

Nates.

Scope of the first changa.—The substitution of the word ‘ot
in the first paragraph hag  made n material change in the law. Hitherta
one form of taxation only, either the tax on persons or a rate on the
valuation of holdings, ¢ould be enforced in a municipality, but now with
the sanction of the Lineal Government the Commissioners at a meeting
may impose both the taxes within the limits of one and the same
municipality with this restriction that they shall not be levied at tha
pame time in the same ward. 8o where a municipality is not divided
into wards, it must be considered as consisting of one ward only,” and
both these taxes cannat, therefore, be in force there at the same fime.-—
See Govt. Lett. para, 18, App. p. da.

Object thereof.—Ths object of this change was set forth in the
following words of the Hon'ble Mr, Surendra Nath Banerji, who moved
the amendment :—

"% {trgvery municipality, however poor it may be, there ix a section
of .he. people who are rich and dwell in fine houses, and they generally

I3
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congregate together,  Now the highiest tax upon say eris Tolding fn &
municipality where the tax uwpon persons provails s Re., 86 a year ;w
person way live in a palatial dwelling, he may have & whole village in+
dlnded in his dwelling-homse, but if itis one holding he pays Rs. 84,
and no more,” — See Cal. Gaz, 25th April 1898 p. 685,

Objections thereto,—This principle of taxation was, however, as
‘was pointed ont by the Hon'ble Mr. Collier in the Council, condemned
by English Judges in the well-known case of Sir Anthony Earby in
which “it was held that assessments of rates must be one and equal in
proportion to the property of the assessees, and that they must be made
in an equal manner.” There should be one method of arsessment whichr
will affect all ooccupiers fairly and equally.—See Cal. Gaz. 25th April
1894, p. G98.

The Hon'ble the Advocate-Genmeral said, “Ilook upon the first of
these taxes;—the tax upon persons according to their circumstances, as a
very dangerons mode of taxation, and one which is liable to much abuse,
The tax upon persons is an uafair tax, but to allow the Commissioners
power to enforce both in the same municipality would be to arm them
with greater powers than should be given.”—Jbd. p. 698,

'!;:l:by whom payable.—The tax upon persons is payable by the
oecupiors of holdings (sec. 87), and the rate on heldings by the owners
thereof (sec. 103), and under some circumstavces by the ocoupiers
goec. 105).

Holdingn.—See sec. 6 ¢l, (3). Adjoining holdings, forming part
and parcel of the site or premises of a dwelling-house-&e., shall not be
deemed as one holding for the purpose of imposing a tax upon persons,

Tax upon persons.— The tax upon persons is to be imposed accord-
ing to their circumstances and property within the municipality. The
absence of a standard for ascertaining the circumstances of the assessee
may often lead to abuse of power, For instance, the attention of the
Hon'ble the Advoeate-Greneral was drawn to a case in which a munioi-
pality went so far as to assess & poor womau to pay this tax, the reason
sasigned being that she had a violent temper and was very abusive, The
Hon'ble the Legal Remembrancer said that “the Bengal municipalities
possess no powers and possible means of making proper inquiries as to
the circumstances and condition of the individmal to be taxed.”—Cal.
©az. 25th 4pril 1884, p, 700. Bee notes under sec. 87, I
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Oenidlititity of assessment,—Two oonditions sre impdesd. b;.ﬂul

section for.assessing this tex:~—(1) the occupation of w holding or. hokd-
ings within the munivipality, and (2) conformity of the taxation iﬂﬂq
circumatances and property of 2 person within the municipality, B’p
therefore illegal to sssess the tax on the bases of the circumstances sad
property of a person ontside the local limits of the municipality,
Kameshwar Pershud v. The Chairman of Bhabun Mumicipaliity; I,
L, R. 27 Cal, 849 A Deputy Collector, drawing a salary of Rg, 300
and occupying holdings within a municipality, being asiessed to the
tax on the basis of his salary, objaated to the assessment and refused to
be assessed except upon the busis of the ynms spent by him within the
manicipality. The High Court &eld that the assesement was rightly
made and that “ the cireumstances and property  meant the whole
amount he earned, and not what ke spent, within the munieipslity,
Chairman of Giridih Municipality v. Srish Chandra Mojumdar, 1.
T.R. 35 Cal. 839, 7 C. L. J. 631, 12 C. W. N. 709. Then agsin
persons living with a particular individual occupying a holding by reason
of some conuection with or relation to him, such as sons or servants,
would not be separatele assessable, by reason of possessing separate in-
comes, 1t has, however, been observed in this case that there may be
circumstnnces in which more persons than one may oceupy a particilar
holding joi«tly making each of thomselves ussossable, Ambica Churn
Muzemdar v. Satich Ohunder Sen, 2 C. W, N. 689. BSee also Munici-
pal Couneil, Coconada v, Stundard Life Aszsurance Co, L. L, 1%, 24
Mad, 205,

In the Berrital cuse it was contended on bebulf of the mnnicipality-
that the plaintiffs were linble to assessmant by reason of their employing’
as their Ammukéar or agent, a person who occupied a holding within
the municipality, notwithstanding that that holding belonged to anothes
peraon for whom the Muk’vr alsn acted as an ngent, and wha had
already been assessed in respoct thereof. But the High Court held that.
upon the facts founl the plaintiffs did not occupy the holding, Chair-
man of ths Burrisal Municipality v. Adgya Seondri Mitra, I L. R, 21
Cal, 319. Whero the nash of a Zewindar resided on a holding solely ta
carry-on the business of the Z:mindar whose representative he was, and:
who pmd the rent therefor to the superior landlovd, it was Eald that
the Zemindar and not the waéh must be regarded as the oconpier and
liable for the payment of " the tux, Gobinda Chandra v Kadae
Chendra, 2 G L. J, 60,
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~ The following opinion of the Legal. Bememhianéa;':(&bifjﬂf. vol.
III p. 1003) on this matter may be studied swith ldvisntngﬂ-'-‘“t'
think all persons occupying holdings are liable to tax on persons
ander section 85. This includes persons occupying independently and
singly as well as those holding jointly and the circumstances of each
person are to be separately considered. The initial condition of liability
tostaxation is occupation of a holding, but the measure of taxation is

not the value of the holding but *‘the circumstances and property within

_ the municipality” of that person.

“The difficulty arises as to what *“ occupation ” means, If A and B,
jointly renta holding, both paying parts of the rent, they are both
liable to tax. But if A is the sole owner or tenant, and B, his
yelation or friend is permitted by A to share the house with him,ie,
live in it ‘without payment of rent, A retaining full control of ‘the

- premises, then B is not liable to taxation. Joint-proprietors or joint-

tenants are separatelv liable to taxation, each according to the circums-
tances and his properties (or shares of properties) within the municipality,

“The maximum of Rs, 81 per annum may be applied separately to
each person holding juintly, soif A and B jointly occupy a holaing,
each ‘may be taxed Rs. 84 for his jouint occupation of that holding.
To hold otherwise would be to construe the tax on persons as if it was a
tax onholdings and to nullify the words” according to his eircums-
ances.”

Sec. 3 of India Act XTI of 1881 (The Municipal Tasation Act) au-
thorizes the Governor-General in Council to prohibit the imposition of
any specified tax payable by military officers residing within the limits
of a municipality on duty or by the Secretary of State in Council, See
App. p. 274a.

Second change, —Howrah and Patna have been included in the
first proviso, so that the rate on holdings may be raised to ten per cent.

- on the annual value in those places.

Rate on holdings.—The annual value of a holding is ordinarily
to be assessed according to the gross annual vent at which a holding

. may be reasonably expected to let, but in case of buildings standing

thereon sit must not exceed an amount equal to seven and a half per
centum on the eost of erection of sueh buildings, where the cost can be
ascertained or estimated, plus a reasonable ground rent for the land
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Arable Lands—are not exempted from the payment of this rate,
'Mulmdeb.Ac.m v. Chairman Howrah Municipality, 11 C. L J, 6524,
14 C. W, N. 857. : : !

Holdings valued less than six rupees.—Such holdings are
not exempted from paymeunt of latrine tax, see opiniou of Leg. Rememr,
(Govt. Cir. vol I1I p. 1000).

" Annual value — Per Wilson J,, “In the English Rating Acts
annual value has always been held to mean annual letting value”,
Nundo Lal Bose v, The Corporation of Calcutta, 1. L. R.#11 Cal. 275,
Cf., Fleming v. The Municipal Committee of Simla, (46 P, R. 1910)
where it bes been held that when municipal taxes are paid by the
teuant to the landlord (of a house at Simla), such taxes should le
considered as forming part of the gross annual rent or annual value, on
which house-tax may be levied under sec. 42 of the Panjab Municipal
Act (1891).

Owner. --See sec. 6 cl. (11),

Preliminaries for imposition of taxes:—(1) A resolution
at a meeting convened ecpressly for ihe purpose and (1) sanction of
the Local Government.

86. The Commissioners may, from time tostime,

at a meeting convened as aforesaid,

Additional taxes, . e
and with the sanction of the Local

Government, order that the following tax, fee, tolls .

and rates, or any of them, be levied within the limits
of the municipality in addition to either of the taxes
mentioned in the last preceding section :—
(a) a tax on carriages, horses and other animals
named in the fifth schedule;

(b)) a fee.on the registration of carts ;

(¢) tolls on ferries and (subject to the provisions
of sections 158 and 159) tolls upon
bridges and metalled roads ; :

i

5
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(d) a water-rate not exceeding seven and a

] - half per centum on the annual value of
holdings when the houses and lands are
situated in streets supplied with water,
and not exceeting six per centum when
the houses and lands are situated in
streets not so supplied ;

(¢) a lighting-rate not exceeding three per
centum on such annual value ;

(f) a fee for the cleansing of latrines :

Provided that the taxes mentioned in clauses (d),
(e) and (7) shall not be levied in any municipality
unless the provisions of Part VII in respect of
clause (&), or of Part VIII in respect of clause (e),
or of Part IX in respect of clause (/) shall have
been extended wholly or partly to such municipality
in manner hereinafter provided.

Change,
The words “ seven and a half”’ and “six’” have been substituted for ** six '’ and

“five”’ vespectively in cl. (d) by sec. 33 of Beng, Act IV of 1894,

Notes,

Special meeting.—The meeting contemplated by this section is to
be convened expressly for the purpose after due notice being given,—
Compare sec. 85, alsv Strachey v. The Municipal Board of Cawnpore,
L L R. 21 All. 348,

Omission.—The words *privies and cesspools” should have been
substitated for “latrines ” in cl, ‘(). This however, seems to be an .

‘ oversight. Sce sec. 320 and notes thereunder,
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Of the Tax on persons.

87. When it has been determined that a tax

shall be imposed on persons oc-
Assessment list to be

prepured. cupying holdings within the muni-

cipality, according to their circumstances and
property, the Commissioners, after making such
enquiries as may be necessary, shall cause to be
prepared an assessment list which shall contain the
following particulars, and any others which the Com-
missioners may think proper to include : -

(2) name of the street or road in which the
holding is situated ;

(4) number of the holding on the register;

(¢) name of the person occupying the holding,
whether such person be assessed or
exempted from assessment ;

(d) description of the holding, and of the pro-
perty within the municipality, and the
profession or business of the person
assessed ;

(e) amount of annual assessment ;
() amount of quarterly instalment ;

(¢) if the occupier of the holding is exempted
from assessment, a note that effect.

The tax upon persons shall be payable in»q/uar".
terly instalments by persons occupying holdings.



 Such tax shall not be assessed or levned on anv

person in respect of the occupation of any burldmd“'

which is used exclusively as a place of public wor-
ship, or in respect of the occupation of any public
burial or burning ground registered under section

254.

Changes.

By sec. 36 of Beng. Act 1V of 1894 the words ‘ of arabls lands or’ in the last
paragraph have been omitted, and in the same paragraph the words beginning with
‘er’ and ending with ‘254’ have been added.

Notes.

Object of the change.—These alterations, have been made with
the object of making the provisions in respect of the rate on heldings
and the tax on persons similar. In assessing the tax on persons,
arable land may, therefore, be taken into account. See Mohadeb Aon
v. Chairman Howrah Municipality, 11 C. L, J, 524 (527).

The following reasons led the legislature to make occupiers of arable
lands liable to pay the tax on persons under sec. 85 :—

(1) To bring practice into conformity with law, it being always the
practice with municipal Commissioners to take into consideration the
the guantity of land, which a person cultivates, in order to ascertain
his eircumstances and property within a municipality, for the purpose
of assesment of a tax on persons, even though such <lands have hitherto
been, by law, exempted from such taxation,

(2) To prevent such lands from escaping taxation both under the
Road @ess Act and this Act—Cal. Gaz. 25th April 1894, pp. 702-703.
See also Gov. Lett. para. 18 App. p. 9a,

- Person-—shall include any company or association or body of
inviduals, whether incorporated or not, sec. 3 cl. 32, Beng, General
Clauses Act I of 1899,

Ciroumstances.--This word was not introduced in sections 85

and this section to restrict the term property; the intention of the -
Legislatuve seems to have been, on the other hanl, to widen the scope -

thxmna Act. .'  {pan

¥

of the section 8o as to make taxable what might be not properly. coms.

4
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prised ander the term * property ” and at the samé time oﬁ‘zht‘rnybt to
escape assessment, Srish Ch, Mosumdas's case, I. L. R. 35 Cal. 859.

Property—as a subject of = taxation without any qnaliﬁédtfnﬁ
includes both real and personal property or estate and intangible as’ \Vel}
as tangible rights of value, “ Circumstances” and ¢ property. '’ put
together in the section without any quilification mean unquestionably
the whole income, Zbd. 4

Conditions of assessment.—Tn assessing this tax *the cirenms-
tances and property of a person within the municipality " should only
be taken into consideration, An assessment based upon a person’s
circumstances and property parély within and partly without tha
municipality is illegal, Kanieshwar Persad v. The Chairman "of
Bhabua Municipality, I L, R. 27 Cal, 819, See also notes to sec. 85.
In the case of an officer of Government earning a salary withina
municipality the basis of assessment was held to be the whole amount
of his salary and not what he spent within the municipality, Chairman

of Giridih Municipality v. Srish Chandra Mozumdar, I, L. R 35 Cal
859, 7 C, I.. J. 631, 12 C, W, N. 709,

88. Save as is herein otherwise provided, every
assessment of the tax upon persons
mee "™ shall take effect from the begin-
ning of the year next following that in which the
notice required by section 112 is published, and
shall be valid for three years and until the begins
ning of the year next after the date on which a new
assessment or valuation may be published, or until
the assessment and valuation be revised and
amended :

Provided that, when this Act is extended to any
place, the first assessment may take effect from
the beginning of the quarter next following that in
which the said notice shall be published.

) 16 ¥
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i . 8. In any municipality in which the tax on per-

g sons is imposed, no tax shall be
assessed on any person .in respect
of his occupation of any holding which contains any
building the property of Government or of a local
aathority, but a rate not exceeding seven and a half
-per centum may be assessed on the annual value of
every such holding, to be ascertained in the man-
ner prescribed by section 101, and such rate shall
be payable by Government, or the local authority,
‘concerned. :

Asressment of publie
buildings, p

Changes.

By sec. 87 of Beng. Act IV of 1894 the words *‘ contains any building*” hi.ve beent
substituted for **is ” after “ which.” By the same section the words “* of a railway
administration orof a local authority” were substitunted for *““and used for the
purposes of & public building ** and the words ““or the railway administration or the
Joeal suthority c¢oncerned '’ were added at the end. But in as much as the levy of
taxes from a railway administration is regulated exclusively by sec. 185 of the Indian
Railways Act IX of 1890, the words “of a railway administration” and “er the
railway adminisication’ have been omitted by sec. 2 of Beng., Act VI of 1894,

Notes,

Beng. Act VI of 1894 was published in the Calcutta Gazette on
thel0th October, 1894, witk the assent of the Governor-Geneml recelvod
on the 3rd October 1894.

Taxation of Railways.—Sec. 135 of Aot IX of 1890 (Indm
Railways Act) runs as follows :—
“ Notwithstanding anything to the contrary in any emactment, or

in any agreement or award based on any enact-
Taxation of railways ment, the foilowing rules shall regulate the levy

by loeal authorities, .
of taxes in respect of railways and from railway
administrations in aid of the funds of local
suthorities, namely :— sy

(_l) A reilway admivistration shall not be liable to pay any tax in
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aid of the fund ofany local authority, unless the Governor-General in
Council has by notification in the Official Gazette, deolured the mlny
sdmlmetrtuon to be liable to pay the tax.

(2) While a notification of the Governor-General in Conneﬂ ndﬁ!
clanse (1) of the section is in force, the railway administration shall be
liable to pay to the local authority either the tax mentioned in the

notification, or, in lieu thereof, such sum, if any, as an officer appomted
in this behalf by the Governor-General in Council may, having regﬁrd
to all the circumstances of the case, from time to time determine to be
fair and reasonable. :

(3) The Governor-General in Couneil may at any time revoke or
vary a notification under clause (1) of this section.

(4) Nothing in this section is to be construed as debarring any rail-
way administration from entering into a contract with any local authority |
for the supply of water or light, or for'the scavenging of railway pre-
mises, or for any other service which the local authority may be
rendering, or be prepared to render within any part of the local area
under its control.

Local authority in this section means a local anthority as
defined in the General Clauses Act, 1887, and includes any anthority
legally entitled to or entrusted with the control or management of any
fund for the maintenance of watchman, or for the conservancy of a

river,
No, 54 R. DaTep Carcurta, TEE 9TH JANUARY 1908.
Endorsed by—The Government of Bengal, Railway Department,

The undermentioned document is forwarded to the Municipal Department
of this Government for information and guidance, in continuation of
this office endorsement No, 98 R. dated 18th January 1901.

No. 1630 R. T., Darep Carcurra, THE 238D DEcEuMBER 1907,

Memo. by—The Secretary, Railway Board.

The undermentioned paper is forwarded to the Local Governments
and Administrations and to the officers noted on the margiu for jn-
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formation, with the rewark that should avy Railway Administration

-cmmder any particular tax or assessment unreasomable or dispropor-.

tionate to the services rendeved, the procedure indicated in paragraph

10 of the Govt, of India, Public Works Departmnent, letter No. 20 R.T.,

Dated the 7th January 1901, copy forwarded under memorandum

No. 21 R, T, of same date, and paragraph 20 of Public Works Depart-

ment Resolution No, 434 R. T., Dated the 17th August 1894, should
be followed,

~ The necessary portion of paragraph 10 of letter No. 20 R, T. of
7th Jamun'y, referred to above, is as follows :—

“(i) the taxes, if any, imposed by municipal authorities upon
railway administrations or eommunities should be in propor.
tion to and for services rendered, and

** (#i) where no services are -rendered, it should not be competent for
municipal authorities to enforce taxation.

*“ As regards (i), if a railway administration considers any tax dis-

'proportionate to the services rendered, the procedure laid down in

paragraph 2 of the Public Works Department Resolution No. 434 R. T.
dated the 17th August 1894, should be followed.”

Paragraph 2 of the Resolution referred to above runs as follows :—

“2 Should any railway Adwinistration, however, consider that
any particular tax, or its assessmeut, is unreasonable or dispropor-
tionate to the services reundered, the Governor-General in Councit is
pleased to decide that an applicatiou for the revision of such tax or
assessment should be made direct to the Commissioner in charge of the
of the divison, in which the tax is levied, or where there is not such a
Comnnissioner, to the officer holding a position corresponding to that
of a Commissioner (e.g. the Collector in the Presidency of Madras,or the
Deputy Commissioner in Sylhet or Cachar), who is hereby appointed
under section 135, subsection 2 of the Indian Railways Act, 1890,
to enquire specially into all the cicumstances of the case and determine,
in communication with the contending parties the sum, if any, which
should be paid”.

No. 9977 Rys., Datep 29r8 Novirmser 1907,

_Notification—By the Government of India, Department
of Commerce and Industry, :

" 1o pursuance of clause (i) of section 135 of the Iudian Railways Act,
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1899 (IX vf 1890), and iu supersession of the notifications of the Govern-
,wient of India in the Public Works Department, No. 270, dated the
12:h June 1890, and No, 136, dated the 5th April 1893, the Governor-
. Guneral in Council is pleased to declare that every Railway Administra-
tion in British India shull hereafter be liable to pay, in respect of
property within any local area, every tax which muy lawfully be imposed
by any local authority in aid of its funds, under any law-for the time

beinyg in force.

Nonliability to pay tax.—As to prohibition to fhe levy of
municipal taxes, in certain cases on persons, on military duty and the

Sccretary of State, see Tue Municipal Taxation Act, 1831, App. p.
274a.

90. Whenever any tax shall have been assessed
Procedure if aggre. ON any person in respect of his oc-

gate amount of rates

aspeswed e wuy person cupation of two or more holdings,
. and the aggregate of the amount
so assessed upon him shall exceed eighty-four
rupees per annum, such person may, within fifteen
days of the publication of the notice required by
section 112, apply to the Commissioners to cancel
such assessment, and to substitute for the total
amount of tax so assessed upon him, in respect of
the said holdings, a rate to be calculated at seven.
and a half per centum on the annual value of such
holdings; and the Commissioners shall thereupon
substitute such rate ; and, for the purpose of cal-
culating the amount of such rate, shall determine
the annual value of the said holdings in the manner

prescribed by section 101,

Every rate imposed under this section shall be
payable by the oceupier of the holdings so rated.



Note.

By the law as it now stands the tax on persons as well as the rate
on holdings may be in force in one and the same muniecipality (sec, 85).
Now, if the tax on persons be imposed in any portion of the municipality
in which the rate on holdings is levied at more than seven and a balf
per centum under the proviso to seo. 85, a substitation of the rate on
holdings under the provisions of this section will involve an anomaly,
the maximum tax leviable under this sestion being seven and a half

~-per centunr only.

g1. The Commissioners may exempt from assess-
ment any person who may by them
be deemed too poor to pay the tax;
but the name of the occupier of every holding shall
be included in the assessment-list, whether he be
assessed or exempted from assessment,

Power of exemption.

Note.

Under this section the Chairman of a municipality may exempt any
person from assessment, but the exemption under sec. 106 has to be
made by a resolution of the Commissioners ata meeting. It is hard
to reconcile this difference.

92. If any person mentioned in the assessment-
list shall, at any time after the pub-
Power to apply for . .
 reduction of ssessment.  Jication thereof, have ceased to
o ~ occupy any holding in respect of
the occupation of which he has been assessed, or if
the means and property in respect of which he has
been so assessed shall have been reduced, the com-
missioners may on his application exempt him from
his assessment, or may revise the same; and such
exemption or revision shall take effect from such
date as the Commissioners may direct.
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A person, dissatisfied with the amount assessed upon hijm, my
apply for review under sec, 113.

93 The Commissioners may, at any time after :
the publication of the notice requir-

ment ™ ed by section 112, assess any pet-
son who was without authority omitted from the
assessment-list, or whose lability to assessment has
accrued thereafter, and may enhance any assess-
ment which appears to them to be inadequate, and
to have been so made owing to mistake or fraud.

Any assessment or enhancement made under this
section shall take effect from the beginning of the
quarter next following that in which such assess-
ment or enhancement is made.

Notes. _ %

Compare sec, 108. Tt will appear that the words *‘and to ,lnvé
been so made owing to '’ in this section have evidently been used in the
gense in which the word * through ” has been used in sec. 108. The
Commissioners cannof, therefore, enhance any assessment under this
gection unless mistake or fraud is proved.

Splitting of one holding into two and assessing them separately
after a year of the general assessment when they had been-treated as
one holding, is not a case of enhanceinent of assessment, but of fresh
assessment and this section does not authorise such a procedure,
Navadip Chandra Pal v, Purnananda Saka, 3 C. W, N., 73.

. 94. The Commissioners may at any time sub-
stitute for any name mentioned in

hy .
ofoctupation. T the assessment-list the name of
any new occupier of a holding, and may assess the
tax on such person, and such person shall be liable
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to pay such assessment from the date on which his
occupation of the holding commenced.

95. If any holding shall become vacant in’
‘ course of the year, the assessmeént
Assessment on vacant N i
boldings when tocense,  ON account of the occupation of
! , such holding shall cease to have
effect from the first day of the quarter next follow

ing that in which it became vacant.

Of the Rate on the value of Holdings. ' .

96. When it has.been determined that arate
shall be imposed on the annual

O issioners to de- . .
termine the valation  value of holdings, the Commis-
of holdings. 3

sioners, after making such enquiries
as may be necessary, shall determine the valuation.
of a]l holdings within the municipality as herein-

after provided.
. Holding—defined in sec. 6 cl. (3). 3
Al holdings.—Note the word al/, Holdings consisting of arable
lands eannot therefore be exempted, Mokadeh don v, Chairman
Howrah Muniripality, 11 C. L. J, 524 (527).
See section 101,

97. Save as is herein otherwise provided, such
_ i valuation shall be valid for five
ment " "™ years from the date on whichit
first takes effect in the municipality, and until the
beginning of the year next after the date on which
a new valuation may be made, or until the valua-_

tion be revised and amended.

The word ‘““five” has been substituted for ““three” by sec, 38 of Beng, Act IV
of 1804,

For definition of  year " see see. 6 ¢l. (.9).
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< 97A. Tf-within the period prescribed in the last

~ preceding ' section - the ' percentage
ol!;“g:&tm:ggeum’“hon on the valuation of holdings at
which the rate is to be levied is altered by the Com=
missioners under the provisions of section 102, the
amount of the rate and the amount of the quarterly
instalments thereof payable in each case, shall be
altered accordingly in the rating list, but the Com-
missioners shall not thereby be deemed to have
made a new or revised assessment Hhst.

This section has been added by sec. 3) of Beng. Aet IV of 1801,

Notes.

Under the provisions of sec. 102 the tax pavable assarding to tha
alteration of percentage shall take effect from the begzinning of the year
next following that in which the percentage has been alteved.

The duration of a new or revised assessment under sec. 97 8 five
years, but it is not so in the case of the alteration of parcentaze under
this section. [t remains in force ouly till the expiration of five. yem-a

from the date of the new or last revised assessment.
98. The rate on the value of holdings shall not be
assessed or levied on any holding

Buildings exempted * . A
from tax. which is used exclusively as a place
of public worship, or which is duly registered as a

public burial or burning ground under section 254.

The Commissioners at a meeting may, with the

sanction of the Local Government,

tion of eharit- i g 2

ably }';“famge tom s exempt from assessment any hold-
sessment,

ing used for purposes of pubhc

charity. o

(»

‘“t7
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. The second paragraph of this section is mew and has been uddodbym wa
B-ngAeuv»f 1804, .

.

Note.
‘Holding—defined in sec. 6 cl. (3).

* Used exclusively.—In a case referred by the Bally Municipality
4o the Hon’ble the Advocate-General for his opinion, he recorded that
“if the lands form one holding as described by the Act, it is necessary
that the whole holding should be nsed exclusively as a place of public
‘worship and therefore there must either be a total exemption or an
‘assessment of the whole; there can be no partial exemption”,

From the above opinion of the Hon’ble the Advocate-General it is
olear that there can be no exemption of a holding, part of which is used
exclusively for the purposes of public worship or public charity and
the remaining part is used for other purposes; nor can there be a partial
exemption and partial assessment of one and the same holding.

In the same case the Hon’ble the Advocate-General was also af
opinion that if a deity, which is not an object of worship by such an
important section of the Hindu community as the Brahmins, by reason
of its consecration by a Sudra in his own name, is located in a holding,
such a holding can not be said to be used exclusively as a place of public
worship.—In the matter of the assessment of the Thakwrbarvee of
Purna Chundra Dawn, dated 11th Sept. 1891,

Conditions of exemption.—In order to: claim exemption un-
der this section it must be established (a) that it is a holding as defined
in see. 6 cl, (3), (b) thatitis uwsed as a place of public worship or for
purposes of public charity, and (¢) that the whole of it is used mlmivl
2y for any of those purposes.

In Madras certain buildings, the property of Govemmentylént‘ﬁ
certain persons free of rent for being used exclusively for the purposes
of a college, which was not a proprietory institution managed by the
‘econductors for their own benefit, but was purely a public institution,
were assessed for municipal taxes. The High Court held that thq tax
was illegal, Fischer v. Twigyg, 1. L. R. 21 Mad. 367. .

Other rates.—This section applies to wator-uto (um 290) md
lighting-rate (sec. au) i dluated
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99. The Commissioners, in order to prepare the
valuation-list, may, whenever they
What raturns may be . . v ag
required for woeriain- think fit, by notice, require the
ng annual value. : g
owners or occupiers of all holdings
to furnish them with returns of the rent or annual value
-thereof; and the Commissioners, or any person au-
thorized by them in writing in that behalf, at any time
‘between sunrise and sunset, may enter, inspect and
measure any such holding after having given forty-
eight hours’ previous notice of their intention to- the
occupier thereof;

Provided that where an assessor is appointed, such
assessor shall not be competent to authorize any
other person to enter, inspect and measure any such

holding.

Change.

The words * in writing” and the proviso have been added by sec. 41 of Beng:
Act 1V of 1804, y

Notes.

Government Buildings.—Officers entrusted with the duty of
looking after the interests of Government in matters of assessment of
several classes of such buildings.—See Munl. Cir. No. 5—6 M, 39
Jany. 93 (Govt. Cir. vol III pp. 997-8).

The object: of adding this proviso is to prevent. levying of black=
mail, and to make the special officer appointed for the particular pur.
pose responsible (Cal. Gaa, April 25, 1894, Sup, pp. 703-4),

As to appointment of assessor see sec, 1114.

. .As to the time within which the return is to be furmshed lnd ”ulty
for dofunlt therein see sec. 100, ¥ o1 urisbgdd
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100, Whoever refuses or fails to furnish any such
return’ for the space of one week
from the day on which he shall have
been required to do 50, or knowingly makes a false or
‘incorrect return, shall be liable to a fine not exceeding
twenty rupees, and to a further daily fine not
exceeding five rupees for each day during which: he
shall omit to furnish a true and correct return ;-and
whoever hinders,obstructs or prevents any Commis-
sioner, or any person appointed by the Commis-
sioners as aforesaid, from entering, or inspecting or

Penally Ioi default in
{ r retur)

- measuring any such holding shall be liable to a fine
not exceeding two hundred rupees.
Daily fine—in addition to a substautive fine is bad in law (See
notes to sec. 218). X
1p1. - The gross annual rent at which any holding
Ammnal value of b, MY e reasonably expected to” let
Iy howtobefscertuin:  shall be deemed to be the annual
value thereof, and such value shall accordingly be
determined by the Commissioners, and entered in the
valuation-list : :

Provided that, except in the Darjeeling Municif)ali-'
y, if there be on a holding any building or buildings,
the actual cost of erection of which can be ascertained
or estimated the annual value of such holding  shall
in no case be deemed to exceed an amount which
would be equal to seven and a half per centum on
such cost, in addition to a reasonable ground-rent
for ‘the land comprised in’the holding: * '

-
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- Provided also that, where the actual cost so ascer-
tained shall exceed one lakh of rupees, the percen-
tage on the annual value to be levied in respect of
so much of the cost as is in excess of one lakh of
rupees shall not exceed one-forth of the percentage’
determined by the Commissioners under section 102 :

Provided further that, in estimating the annual
value of a holding under this section, the wvalue of
any machinery that may be on such holding shall
not be taken into consideration.

Chan ge. i

The words ““ except in the Darjeeling Municipulity” have been added by suc, 42
of Beng. Act 1V of 1804, :

Notes.

Proviso 1.—“The proviso in secc. 101 is iwmperative, — where
theve are buildings the actual cost mnst be ascertained or estimated,
It has beeu contended that the word ‘actual’ being emphasized, the word
‘estimated ' must be treated as surplusage or as being uo more than
“ascertained ' ; because in ordinary language an actual cosé cannot be
estimated and that the word applies to aproximate or probable eost,
The Lugislature has however used the word ‘estimate’, and we must
endeavour if possible to give a meaning to it. I am of opinion that
“actual cust’ means no wore than ‘cost’, and that the Legislature intend=
ed that the cost should be ascertained if practicable and where that is not
p'raéticuble it should be estimated,”—Opinion of the late Advocate-
General (Sir @. Paul), dated the 17th March, 1887 on the assess-
‘mentof the E. 1. Liailway, Howrah,

Calculation,
i Lroviso (1)
The waximum annual value=reasonable ground rel\t + 7%

per cent, on the cost of erection,

The annual rate=the percentage determined under sec, 102
) Ty on maximuw annual value,
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o Proviso (2) , vif B T
The maximum annual nlue-reasnnable zround rent + 7j
per cent. on the first lakh of the cost of erection + 7&
rer cent. on the cost exceeding-the first lakh. v
The annual rate=the percentage determined under sec. 102
on ground rent+the same percentage on the valuation
on the first lakh + one-fourth of the same percentage
on the valuation on the amount exceeding the first lnkh
< of the cost of erection.

The Darjeeling Municipality—has been exoepted from the
operation of the first proviso, the reason assigned being that the eost
of construction of houses there is extermely low aund the expenditure of
the municipality extremely high. The assessment of holdings within
that municipality shall, therefore, in all cases be in accordance with the
aunual letting value.—Cal. Gaz, 25th April, 1894, Sup. p. 704. ;

Annual letting value.—See The Secreiary of State v. Tla

‘Madras Municipality I. L. R. 10 Mad. 38; Nandas Lal Bose v. The

Calcutta Municipality, I. L, R, 11 Cal. 275, and notes under sec. 85.
102. Subject to the provisions of section 83, the

P Commissioners, at a meeting to be
Determination of rate ]
of tax on holdings. held before the close of the year

next preceding the year to which the rate will ap-

ply, shall determine the percentage on the valuation

of holdings at which the rate shall be levied, and
the percentage so fixed shall remain in force until
the order of the Commissioners determining such
percentage shall be rescinded, and until the Com-
missioners at a meeting shall determine some other

percentage on the valuation of holdings  at which

the rate will be levied from the begmmng of the
next year :

.. Provided that, when this Act is first extended to
any place, the first rate may. be levied from the



‘W RATE ON HOLDINGS. 135
beginning of the quarter next after that in which the
Ppercentage has been fixed by the Commissioners at
a meeting.

"Forthe definition of ‘year" see sec. 6, cl. (19).

..103. As soon as possible after the percentage

; at which the rate is to be levied for
sion and rvme ot the next year shall have ‘been de-
termined under the last preceding section, the
Commissioners shall cause to be prepared a valua-
tion and rating list, which shall contain the following
particulars, and any others which the Commissioners
“may think proper to include :— ;

(a) name of the street or road in which the
holding is situated ;

(2) number of the holding on the register; :
(c) description of the holding ;

(d) annual value of the holding ;

(¢) name of owner;

(/) amount of rate payable for the year;
(¢) amount of quarterly instalment ;

(%) if the holding is exempted from assessment,
a note to that effect.

: uThe rate upon holdings shall be payable in_quar-
terly instalments by the owner of the holding.

Notes.

' Apparent conflict between this and the preceding section.
—At first sight it may appear difficult to reconcile sec, 102 with sec. 103,
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Sec, 102 SaYS that a percentage fixed shall remain in: forEe until expuuly

rescinded or altered ; whereas sec, 103 appears to require thnt, in the
preparation of the valuation and rating list, the percentage, at which the
rate is to be levied for the year in whick the valuation and rating list
is to come into force, should be fized under the preceding section befire
the close of the year next preceding. It is, however, unreasonable to
construe two sections of an Act so as to lead to conflicting cnnolnsion'a;,“
If the Liegislature had intended that the procedure of sec 102 is to be
repeated each time that a new valuation is to be made ' undersee. 97,
it would bave said so expressly, instead of laying down the clear rule
thatsperoentage once fixed under the provisions of that section shaﬂ
remain in force until altered. The intention of the Legisinture appears,
therefore, to be that the percentage, fixed under sec, 102 before the
close of a year, applies not only to the rate to be levied for the im-
mediately following year, but for every succeeding year until it is altered ;
80 that, when a new valuation is to come into force under the provisions
of sec. 97 in any particular year, the percentage applicable or the pers
centage, at which the rate is to be leived under the new valuation, will
refer back to the percentage last fixed under see. 102, which must be
deemed to have been determined not only for the year in which it was
origieally fixed, but for all succeeding years including the one immediate-
ly preceding the new valuation,

Cl. (a)—This provision is purely ancillary and incidental, and it
would be absurd to allow the bare allusion in it to streets or roads
to have any effect upon the general scope of the enactment, Mokaded
Aon v. Chairman Howrah Municipality, 11 C.-L. J. 524 (6).

There is nothing to prevent a parcel of arable land from lying along-
side (and, so to speak, ix)a road, and even if it were not actually so
situated, there would be nothmg incongruous in describing it in a
municipal register as being *in the road " to which aceess from it is avaii-
able, Zbid.

Government Buildings.—As to payment of taxes of different
kinds in respect of such buildings occupied as residences, see Goverie
* ment orders (Govt, Cir. vol IIL, pp. 998-9). y

As to holdings exempted from taxation see last proviso to m.u;,
and secs. 98 and 106. bt

Al.hlio definition of the term “ owner” see see, 6 o, (11),

-
L
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’I‘Iul rate may be recovered from the mupur in certain. cases,
m uec. 106

104, 1f any house belongs to one owner, and rthe;

land on which it stands and any ad-
oﬁe'%';:goﬁ'ﬂ'ed"pc:x jacent land which is usally occupied

for house and land on :

b el i therewith belongs to another, the
Commissioners may value such house and land
together and may impose thereon one consolidated
rate,

‘The total amount of the rates shall be payable by
the owner of the house, who shall thereafter be
entitled to deduct from the rent which he pays for
the land such proportion of the rate so paid by him
ds is equal to the proportion which such rent beats
to the annual value of the holding.

If the owner of the house and the owner of*the
land do not agree in respect of the proportion of
the rate so deducted by the owner of the house, the
Commissioners shall, on the application of either
party, make an award declaring the amount payable
hy each, and such award shall be final.

Notes.

7As to definitions of the terms “house” and *owner” see’ sec, 6
cls. (4) and (11) respectively.

*105. 1f the sum due from the owner of any hold-
; ing remains unpaid after the notlce
uﬁﬁ‘.‘.ﬁi’,}?ﬁ bE“:r?r of demand has be duly served, and
R iy such owner be not resident within
e the mumcnpahty, or the place of

18\





