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_ abode of such owner be unknown, the same may be
recovered from the occupier for the time being of
such holding, ' who may deduct, from'the next and
following payments of his rent, the amount which
rhay be so paid by or recovered from him :

* Provided that no arrear of rate which hdS remam-
ed due from the owner of any holding for more than
one year shall be so recovered from the occupler

thereof
Note.

" Residen$.—The word *‘resident” in this section would appear to
have been used in its ordinary sense. When an owner, therefore, dues’
not ordinarily reside within the limits of a municipality the ' rate may;
be rvecovered from the occupier, Compare sec. 14 and votes there-
under. - ;

106. Whenever, from the circumstances of the’

piind ~ case, the levy of the rate on any
ﬁ"{ﬁﬁ of er.  holding in .the municipality wou.ld?
‘ s be productive of excessive hardship
to the person liable to pay the same, the Commis- .
sioners at a meeting may reduce the amount payable
on account of such holding, or may remit the same.
Compare sec 91 and notes thereunder.
107. If the value of any holding shall be dimi-
nished from any cause beyond,the,
Application for reduc-
tign of asvessment. control of the owner thereof, the
owner thereof may apply for reduction of the valua-
tion of the same,

. The lur does not prescribe the procedure for the dupoulof any
npphclhon -nder this section. Probably the decision will rest with. tlm
Chuirman,

P
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. 108, The Commissioners may, at any time after
B 0 nivd . the publication of the notice reqmr-
:ﬁ:ﬁ'ﬂ- ks . ed by section 112, value and rate
. ,'» , any holding which was without au-
thonty omitted from the valuation and rating list, or
which has become liable to valuation and rating
after the publication thereof ; and may enhance the
valuation and rating of any holding which may
appear to have been insufficiently valued or rated
through mistake, oversight or fraud ; and méy re-
value and re-assess any holding the value of whxch
has been increased by additions or alterations tos

any building thereon.

Any rate imposed or enhancement made under
this section shall take effect from the beginning of
the quarter next following that in which the rate
shall be imposed or enhancement made. ;

Re-value & re-assess, - For an explanation of (hose terms, see
Secretary of State v. Belchambers, 1. L. R. 33 Cal. 396 (404.5). , -

Mistake, oversight or fraud seems not to include want of prq-pq;'__..
iudgment. Compare sec. 93 and notes thereto.

109. The Commissioners may, at any tune, sub-
S : stitute for any name mentioned in
swsmentJt. -~ the valuation and rating list, the
name of any person to whom any holding mention~.

ed therem shall have been transferred. 1Y iida

Such person shall be liable to pay the rate - -pay.
able on- such holding from the first day of - “the
-quarter next after the date of thé transfer. A

St s
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“1ro.  When any holding has béen vacant  for
sixty or more consecutive da.ys dur-

D & vacua ing any year, the Commissioners
shall remit, and, if the rate has been’
paid, shall refund, one-half of so much of the rate:
of that year as may be proportionate to the numbeér
of days the said holding has remained unoccupied

Provided that the owner of such holding, or his
agent, has given to the Commissioners notice in
writing of the vacancy thereof, and that the appli-
cation for refund is  made within six months from
the date on which such notice is delivered at the
office of the Commissioners. '

“Phe amount of tax to be remitted or re‘funded
shall be calculated from the date of the delivery of
such notice.

Notes.

Vacancy of arable land,—In the case of Mokadeb don v.
Chairman, Howrah Municipality (C. L. J.524), Carnduff J, was
pleased to observe as follows::—* We are not prepared to conceda’ that
it (this section) is inapplicable, but shonld rather hesitate to hold that
the benefit of the provision could not be claimed, if a piece of arabie
land assessed with the tax in a municipality were to lie uncultivated,
tenantless and noproductive of rent for the statutory peried (527)... .\

' The provisions of ‘this section have been made applicable to Part
IX (The cleansing of private privies and mpools)-. See sec, 322,

" For the meanings of ‘year’ and ‘owner’ see sec. 6 cls. (19) and (11)
respectively, SIE S b1
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w111, Whoever, being the owner of any holding
for which a remission or refund of
the rate has been made under the
last preceding section, fails to give notice of the
re-occupation of such holding within ten days of
such re-occupation, shall be liable to a fine not ex-
ceeding three times the amount of rate payable
quarterly on such holding.

! Pémlty, \

Notes,
Owner,—See sec, 6 cl, (11).
There must be evidence to show the amount that is payble on

account of the rate, J. Wood v, The Corporation of Calcutta, I. L. R,
8 Cal, 891, ¢f. Emperor v. Sumer Chand, I. L. R. All 375.

Of General Provisions relating to the Tax on
Persons and the Rate on Holdings and
to the Recovery of the same.

111A. Ifat any time it appears to the Local
Government, on the report of the
S manicipal wses.  Commissioner of the Division, that
the assessment in any municipality is insufficient
or inequitable, and if the Commissioners have not
-appointed an assessor under section 46, the Local
Government may, by an order in writing, require
the Commissioners of such municipality - to revise
and -amend such assessment, or to show .cause
against such order within a time to be 'specified
therein ; R

r

A
sor
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- and if the Commissioners fail to comply with
such order, or if, in the opinion of the Local Gov-
ernment, the revised and amended assessment is
insufficient or inequitable, the Local Government
may, by an order in writing, require the Commis-
sioners to appoint an assessor of municipal taxes
for such municipality, within a time and for a pe-
riod to be specified in such order ; and such assessor
shall exercise all the powers of assessment except
under sections 113, 114 and 115, vested by this
Act in the Commissioners.

Such order shall fix the pay of the assessor and
the cost of his establishment, and such pay and cost
shall be paid monthly by the Commissioners.

This section is new and has been added by sec. 43 of Beng. Act IV of 1894.

Notes.

The object of this section is to guard against insufficient and in-
equitable assessments. It does not apply to a municipality in which
there is an assessor appointed under sec. 46.

The authority conferred by this section should be exercised only when
the necessity for action admits of no question (8ee dpp. p. 10a, Gové.
Lett., para. 20.)

Inequitable.—The Hon'ble Mr. Allen raid, *“it (assessment)
would be ineguitable if my small house at Ballygunge was to be rated
at a higher rate than the Advocate-General’s large house in Park Street™,
(Cal. Gas., May 9, 1894, Sup. p. 782). sty

* Insuficient.—The same Hon'ble member said, “if the 'commh-‘-
gidners absolutely refuse to provide fund enough to keep the streets clean
or to-perform the other duties imposed on them: under this Act while
the wealth of the municipality is amply sufficient to provide those: ﬁlnﬂ‘,
in that case their assessment would be insufficient”.—Ibid, . otie
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ei”‘l.'l‘ne.-lit‘ im'ugnpi has been added with a view to prevent ﬂlépro-
visions of the section from being made infructuous by tho'Gomﬁfl-
sioners fixing an inadequate salary.-—(See Cal. Gaz. May 9, M
Sup. pp. 784-7.)

112. When the assessment list of the tax upon

' A persons, or the valuation and rating
otussessments. - list of the rate on the annual value
of holdings, shall have been prepared or revised,
the Chairman shall sign the same, and shall cause
it to be deposited in the office of the Commis-
sioners, and shall cause the notice in Form A or
the notice in Form B of the third schedule (as the
case may be) to be published in the manner pres—
cribed by section 354.

Notes. c

This section preseribes the preliminary procedure for the levy of the
rate or tax, and any deviation shall make the assessment zul? and void.
See Leman v. Damodaraya, 1. L. R.1 Mad. 158, Joshi Kalidas'
Sevakram v. Duakor Town Municipality, 1. L. R. 7 Bom, 399, and
Brindaban Chunder oy v. Serampore Municipality, 19 W. R. 309,

The Act, however, provides only incidentally for the appointment of
a paid assessor and makes no provision whatever as to the method
or means -of assessment, It is wholly immaterial what machinery is
used for arriving at the valuation (e,g whether the assessor was legally
qualified to make any - assessment) ; all that is required is that there
should be an assessment ready for. publication and open to review under
secs. 112 to 114, Chairman of Chittagong Munwopaﬁtg v Jngul
OAaudm Rai, I. L. R. 37 Cal. 44.

Eorn A is the notice of the prepuntlon of the liet vf m&
“on_persons and. l‘ormB oi. that of tho valuation’ and rating IH d'
2 holdmgl : . i yradlseedl e
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a1 3 Any person who is dissatisfied with the :
- amount assessed upon him, or w:th
the valuation or rating of any hold-
ing,
or who disputes his occupation of any holding, or
his liability to be assessed or rated, ;

“ez‘nuﬁon + for

may apply to the Commissioners to review the
amount of assessmsnt, valuation or rating, or to
exempt him from the assessment or rate.

When an assessor has been appointed under sec-
tion 111A, notice of every such application shall
be given by the Commissioners to the assessor.

Change,

The last paragraph has been added by sec. 44 of Beng. Act IV of 1894,

Note.
Right of appeal —This section provides for an lppenl in the
following cases and no other :—

(1) By a person who is dissatisfied with the amount assessed
upon him,

(2) By a person who is dissatisfied with the valuation or rating of
any holding, .

(8) By a person who disputes his occupation of any holding,

(4) By a person, who, being the occupier of a holding, disputes his
hshhty to be assessed,

(5) By a parson who disputes his liability to be rated. (See I, L &
31 Cal, 326),

(B, (3) and (4) bave reference to the tax upon pcnons, and ‘3) m
(5) to the rate upon holdings,
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‘Jurisdiction of Civil Courts,—Civil Courts can interfere in'
cases (3), (4) aud (5), (Chairman of 'the Barisal Municipality v.. llga‘-
Sundari Mitva, 1, L. R. 21 Cal.- 319 and sec. 116), also when the assess-
ment is wléra vires (Nwvadip Chandra Pal v, Purnananda Shaka, -
8 C.'W. N.73 and Kameshwar Pershad v. The Ghairman of“’

Bhabua Municipality, I. L. R, 27 Cal, 849). See also notes under :
sec. 29,

To ‘the other cases the decision of the Commissioners is final.—
( Maneswar Das v. Collector and Municival Commissioners of Clupra,
L L R. 1 Cul. 409; App p. 10a, Govt. Lett, para (21).

. 114. Every application presented under the last

preceding section shall be heard and
roviews . ""°" determined by not less than three
Commissioners, who shall be appointed in that
behalf by thec Commissioners at a meeting. The
Commissioners so appointed, after taking such evi-
dence and making such inquiries as they may deem
necessary, may pass such order as they shall think
fit in respect of such application.

The decision of such Commissioners, or of a
majority thereof, in such cases shall be, final.

Changes

By sec. 45 of Beng. Act IV of 1894 the words ** Commissioners at a meeting"‘

have baen substituted for ““Chairman’ and the words ** taking such evidence and "
have been added. )

: Notes. .
“ The substitution of the words * Commissiovers ata meeting * for
‘Chairman’ necessitates the appointment of Commissioners to hear
ippelk at & meeting and not by the Chairman as heretofore, .~
" Taking such Evidence,—This section authorises the Oomuu-
sioners to take evidence. “They'therefore donstitute a court under wioq
g

»
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3 of the Evidence Actand under section 4 of the Indian Oaths Act
they are authorised to administer oaths. )
Final—thisis to say, as between the applicant and the Commis-
sioners, no further appeal being allowed to' the entive body of Com-
missioners or to any other authority,—it not being contended that the
last clause standing alone would bar the interference of the Courts.
Per Beverly J. in Ckaiaman of the Barisal Municipality v. ddya
Sundari Mitra, 1. L. R, 21 Cal, 319 (326). Reading this clause with
~ sec, 116, as amended, in the light of the interpretation given in this
ruling, it is clear that questions other than those involving merely the
amount of assessment or rating are cognizable by Civil Courts. See
sec. 116 and the notes thereunder and notes to sec. 113.

" It does not matter what method or means have been employed in
making an assessment, All that the law requires is that it should be
prepared and published under sec. 112; and when such an assessment
has been confirmed by the Appeal Committee under this section, its

- walidity cannot be impeached, Ckairman of Chittagong Muamicipality
v. Jogesh Chandra Ras, 1. L, R, 37 Cal. 44,
115. Unless good cause shall be shown to the

: satisfaction of such Commissioners
et o v for extending the time allowed, and
save as is otherwise expressly provided in this Act,
no such ‘application shall be received after the ex-
piration of one month from the date of publication-
of the notice required by section 112 relating to the
list containing the assessment, valuation or rating
in respect of which the application is made, or after
the expiration of fifteen days from the date of
service of the first notice of demand for payment at
the rate in respect of which the application is made,
whichever period shall last expire.

116, No objection shall be taken to any asseu-

: ment or ratmg in any other man- .
W&w wder ner than in this Act is prowded ;
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g A aid Changes. £ qonslipil s ¥

The words ‘ nor shall the liability of any person to be assessed or rated hmﬁd]
ed’ and ‘ or by any other authority’ after the words ‘ rating’ and * manner” my
have been omitted by sec. 46 of Bene. Aet IV of 1894, i e

Notes. eN T
Result of the change —The omission of these words removed
the doubt raised by the High Court in the Barisal case (Chairman of the
Buarisal Municipality v. Adya Sundari, I. L. R. 21 Cal, 319) asto
whether the section as it stood would be a bar to the entertainment of
any suit against the Municipal Commissioners,

The Hon'ble Moulvi Serajul Islam Khan Bahadur in moving the
amendment said, “the result will'be that, as far as the question of the
amount or assessment of rating is concerned, the adjudication of the
Commissioners will be final ; but if there be any question as to the
liability to assessment, or questions which go to the root of the matter,
persons aggrieved should have some remedy.”—Cal. Gaz, May 9, 1894,
Sup. 788. See App. p. 10a, Govt. Lett. para, 21 and notes to sec.
114

Jurigdiction of Civil Courts.—The law having placed the deter-
mination of the annual value of a holding in the hands of the municipal
authorities, the Court must accept as conclusive the amount fixed by
them and find the legal liability to pay the tax based on. this amounf,
Municipality of Wai' v. Krishnaji Gangadhar, 1. L, R. 23 Bom,
446 and Morar v. Borsad Municipality, I. L. R, 24 Bom. 607.
Even in a case where a Civil Court ordinarily has jarisdiction to interfere
on the ground that the local authority has acted wltra wvires, the juris-
diction may be withdrawn by express legislation; e, g., as regards the
amount of assessment made by the Commissioners under the Aet. It
was accordingly held that even if the Commissioners, fixing the assess-
ment, had taken into consideration the means of the owner without
confining their attention to the annual value of the holding, they might
have acted improperly and exceeded their powers under the Aet, but
the Civil Court had no jurisdiction to question the assessment in view
of the " special provision of the law contained in the old section, corres-
ponding to 116 of the Act, Maneswar Das v. The Collector and
Municipal Canmmlonan Qf Olwpra. I L..R. 1 Cal. 409, In the nnut

.....

4
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(11 ¢ L. J. 400, 14 C. W. N. 437, T. L. . 37 Cal. 374)&3111“‘»#
this case was held to be binding; and it was farther beld (per Holm-
‘wood & Chatterji JT ) that where a municipality have the power to
make a fresh assessment, as they have every three (five?) years, and
merely raise the valuation, the Civil Court has no power to revise the
valuation, but is bound to accept it as conclusive as a matter of fact.
‘The Civil Courts have nothing to do with the correctness or other
'ﬂ\s‘u of the-valuation, The jurisdiction to interfere in matters regard- »
i’ng thie amount of assessment has been withdrawn by express legislation
in this section, Conrts can only interfere where the assessment -is
‘nlgra vires. In the absence of proof of mala jfldes, perversity, or
‘manifest error Civil Courts ought not to interfere with the honse-valua-
tion made by a municipality for the purpose of taxation, unless there
is a breach of the rules prescribi: by law for making the valuation,
Karsondas v, Ankeshvar Municipality, 1. L. R. 26 Bom. 294.. The
action of the Municipal Commissioners assessing the tax on persons upon
the basis of a person’s circumstances and property outside  municipal
" limits is,u’¢ra vires. The Civil Court has jurisdiction to set - aside such
‘an assessment, Kameshwar Pershad v The Chairman of the Bhabua
Municipality, I. L, R, 27 Cale, 849, If an assessment be made -within
-the powers conferred by the statute upon a municipality, the Civil Courts
‘have no power to interfere; but if an assessment be made uléra vires,
#hére is nothing in the Act to prevent a rate-payer from seeking in a
Civil. Court a decision that the action on the part of the municipality
was ultra vires and that such an assessment was not binding upon him,
So where P was the owner of a granary and a threshing floor, which
“weére both assessed as one holding at Rs, 12 ‘at the time of a geneml
<assessment, and afterwards in the very next year the municipality
treated the granary and threshing floor as separate holdings and assessed
the former at Rs. 12 and the latter sepwataly at as, 9, it was keld that
‘this was not a ease of enhancement of assessmont bat of fresh assess-
mentand a suit lay to have it set aside, Navadip Chundra ‘Pal. v,
Purnananda Saka, 3 C. W. N 73. All these decisions were referred
to and followed in the Chairman of Giridik Mumczpahty v. Smlt
Chandra Mozumdar, I, L. R, 35 Cal. 859.—Sse also Brindaban
Chandra Roy v. The Serampore Municipality (19 W. R. 309); ' Queen
_ W.8heffield Railway Company (11 A& E 194), The King v. Long
A1 M, & Ry. 139), in re Peiiny (7 E& B 660) and- Queen v. South

vivg)
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. Wales Railway Company (13 Q. B. 938). Of. The Crown v. Rouhoya
_,Lal, 109 J' L. R, 1909, 2P R 1910 (Or) £y

As to irregular and improper procedure in levying taxu see Mv.
- Damodarayn (L. L, R. 1. Mad. 158), Joshi Kalidas Sevakram v.

Dakor Town Municipality (I. L. R.7 Bom. 399) and the case of
‘Nanda Lal Bose.

" 117. By notification to be posted up in theu’

e e office, the Commissioners sha“ de-

ment of taxes, \ clare at what hours of each day

(not being a Sunday or other recognized holiday)
_the office shall be open for the receipt of money and
_the transaction of business.

It is not incumbent upon the Commissioners to go from bouseto
house for realizing taxes,

118. The amount due by any person on ac-
count of the tax on persons, or the
ributeg P B M rate-on holdings, shall be deemed
“'to be the amount entered in the lists, the notice telat-
“ing to which is published under section 112, unless
the amount entered in such listsis subsequently
“altered by the Commissioners as provided in this
Act ; in which case the amount to which the assess-
.ment or rating is so altered shall be deemed to be
the amount due.

Every instalment of such tax or rate shall be
. deemed to be due on the first day of the quartér in
“respect of which such instalment is payable.
e As to the altered amount compare sec. 97A.

119. For all sums paid on account of- any m or
UEIR . rate under this Act a receipt Rat.
- 800,-3,» b B ing the amount and the tax or rate
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“on account of which it is paid shall be given, signed
by the - tax-collector or by some other officer au-
thorized by the Commissioners to grant such
receipts. ;

As to the form of the receipt see Acconnt Rules. App. p. 148a.

"~ 120. At any time within six months after any
sum has become due on account of

mand 1o be presenied.  any tax or rate, the Commissioners

shall cause to be presented to the person liable to

the payment thereof a bill for the said sum, which

shall contain a statement of the period and of the

tax or rate on account of which the charge is made.

If the amount mentioned in such bill be not paid
on presentation thereof, a notice of demand in the
form marked A in the fourth schedule, with copy of

~thesbill appended thereto, shall be served on the
_person liable to pay the same, and such notice of
demand may be served at any subsequent time :

Provided that no charge shall be made in respect
.of the service of such notice.

Such notice shall be signed by the Chairman or
an officer authorized in that behalf, and shall be
served by a person authorized to receive payment.

Presentation.—The presentation of the bill and service of notice
of demand (with copy of bill attached) may be effected on the same
oceasion or at the same time and interview, one immediately following
the other —Opinion of the Legal Remembrancer, App. op. 25a-27a,
See aleo the Account Rules, dpp. pp. 1534 and 161a.

- When a bill under this section has been duly presented and a notice
of demand bas been served on a ratepayer, the Commissioners are debar.
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red from i issuing 8 second notice of demand so as to extend the period
of limitation of three months,  See Government Cir. No. 14 T—M,
(2:9-02), " App, pp. 28a-27a. See section 358 and ~notes there-
under for consequence of failure of presentation. s gl

Seo. 356 prescribes the mode in which the bill or notice of demand
is to be served,

The provisions of this section also apply to the recovery of all costs,
expenses, fees, tolls or other moneys due under the Act (sec. 360),
121, If any person, after service upon him of
such bill and notice, shall not, with-
daye, ‘phocews of . in fifteen days of th ice of
8,
u&'sr’nc‘f:‘:e of dis- ee' ays o € service. o
such notice or from the date of any
order made on an application for review under sec-
tion 114, pay the sum due, either to the Commis-
sioners at their office or to some person authorized
by them to receive the money, or show to the Com-
missioners sufficient cause for not paying the same,

the amount of the arrear due, with costs on the
scale shown in the table of fees marked B.in the
fourth schedule, may at any time within three months
after the date of service of the said notice, or of the
order made on an application for review as afore-'
said, be levied by distress and sale of any moveable
property belonging to the defaulter, except ploughs,
plough-cattle, tools or implements of agriculture or
trade, wherever found, or of any moveablc property
belonging to any other person, subject to the same
exceptions, which may be found within the holding
in respect of which such defaulter is liable to such

tq\x or rate

S
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Provided that when the holding' in" respect of
which the default is committed is a place of business
and the moveable. property distrained is shown to
the satisfaction of the Commissioners to have been
left there for repairs or safe custody in the ordinary
course of business, it shail be released :

Provided also that if the said property or any
part thereof belong to any person other than the
defaulter, the defaulter shall be liable to indemnify
the owner thereof for any damage he may sustain
by reason of such distress, or by reason of any pay-
ment he may make to avoid such distress or any
sale under the same.

Changes.

The provisos are new and have been substituted by sec. 47 of Beng. Act IV of 1804
for *“if the suid property or auy purt thereof belong to any person other than the
defaulter, the defaulter shall be liable to indemnify the owner thereof for any dumage
he may sustain by reason of such distress, or by reuson of uny pnyment he may make
to avoid such distress or any sale under the same.”

Notes.

Moveable property.—For definition see sec. 6 cl. (6). A hut is
an immoveable property ; compare sec. 6 cls. (4) and (5). In the case
of Nattu Meah v. Nund Ranee,|(17 W. R. 309), the question before the
Full Bench was whether huts are to be considered as moveable property.
Couch C. J. in making the distinction said,—* physically moveable
things are such as can be moved from the place which they presently
occupy without an essential change in their actual natuves; and im-
moveable thinge are such as connot be moved from their present places,
or cannot be moved from their present places without an essential change

in their actual natures”. See also Raj Chnnder Bose v. Dhurmo
Chunder Bose (10 W, R, 416). s
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Moveable property belonging to any other person.—
In justification of this provision the Hon’ble Mr. Allen said, “it is
perfectly well recognized that the property of an innocent tenant is liable
for taxes on the premises which he occupies, and which are left unpaid
by the previous tenant, and it is the duty of a tenant entering on pre-
mises to make sure that all taxes have been paid up to the date of . his
entry. Ifhe neglectsto do so, he has only himself to blame if his
property is seized. - The liability to the tax is not of a personal character,
but arising from the ownership or occupation of a holding, The law
bas from the first made the wmoveable property in a holding responsible
for all rates then outstanding and due”.—Cal, Gaz., May9, 1894,
P 790,

Fish in Tanks and Fruit on Trees.—According to the defini-
tions in section 6 cls, (5) and (6), *“moveable property means property
other than immoveable property”, and “ immoveable property ” includes
benefits arising out of land. ;

Although there is no ruling under this Act to the point, the same
words, occurring in the definition of * immoveable property " in other
Acts, have been judicially comsidered and held to include (1) fishery (see
Fudu Jhala v. Gour Mokan Jhala, L. Ti. R. 19 Cal. 544, 553-4, F, B.)
and (2) fruits or trees (¢f. Jograni Bibiv. Ganeshi I. L. R. 3 AllL
435 and Asa liam v. Nur Din, 66 P. R. 1900). Fishes in tanks
and fruit on trees are, therefore, not liable to distress and sale under
this section,

Officer charged with execution of the warrant —Where
the distress warrant nuthorised the distraint of moveables of the defaul-
ters, wherever found within the municipality, or any other moveables
found within the holding in default specifed in the warrant, it was
Tield that the tax-daroga was justified in attaching goods proved to belong
to the defaulters, which were found within municipal limits, Fanindra
Natk Chatterji v. Emperor, I. L. R. 36 Cal 67. See also Emperor v.
Bubulal (I. L. R. 33 Bom, 213) where it has been held that a tax-collect-
ing clerk of a municipality is a public servant under cl, (10) of section 21
of the Indian Penal Code and any obstruction offered to lnm ln
executlon of his duties is an uﬁence under section 186 of the Code. ;

a.ﬁmd,—A suit for refund of taxes realised in excess of amtp.
payern liability lies in the Civil Conrt  See Chunilal v. Surat Muni-
ci, ality, 1. L. R, 27 Bom. 403 (408), ;
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. The wording of the first proviso has beer hken from the Cdcutta
Municipal Act,

If the bill is not presented under see. 120 within six months after
the tax becomes due, the amount dne under it cannot be realized by
distress warrant under this section, The remedy is by a civil suit,
Bee however, sec, 358 and the notes thereunder.

.122.  Every warrant of distress and sale under
the last preceding section shail
be issued by the Commissioners,
and shall be in the form marked C in the fourth
schedule.

Distress how to be
made,

Distress shall be made by actual seizure of move-
able property, and the officer charged with the
execution of the warrant shall be responsible for the
due custody thereof.

Such officer shall make an inventory of all move-
able property seized under the warrant, and shall
give not less than ten days’ previous notice of the
sale, and of the time and place thereof, by beat of
drum, in the municipality or ward in which the pro-

-perty is situated, and by serving on the defaulter a
notice in the form marked D in the fourth
schedule :

Provided that, if the property is ol a perishable
nature, it may be sold at once with the consent of
the defaulter, or without such consent, at any time
after the expiry of six hours from the seizure.

Distress warrants must be signed by the Chairman, or when he

delegates the power of signivg them under sec. 45 by l:he Vioe-
Chairman, .
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“123. The officer charged with the execution of
the warrant may, under the special
order of the Commissioners, be-
tween sunrise and sunset break open any outer or
inner door or window of a house, in order to make
the distress, if he has reasonable ground for believ-
ing that such house contains any moveable property
belonging to the defaulter, and if, after notification
of his authority and purpose and demand of admit-
tance duly made, he cannot otherwise obtain
admittance :

“""Officer may break
open door.,

Provided that he shall not enter or break open
the door of any room appropriated for the zanana,
or residence of women, which by the usage of the
country 1s considered private, except after three
hours’ notice and opportunity given for the refire-
ment of the women.

124. If the sum due be not paid with costs before
the time fixed for the sale, or the

Sale how to bs con- .
dncted. warrant be not discharged or sus-
pended by the Commissioners, the moveable pro-
perty seized shall be sold by auction, at the time
and place specified, in the most public manner
possible, and the proceeds shall be applied in dis~

charge of the arrears and costs.

__ The surplus sale-proceeds (if any) shail‘be creait;-
ed to the municipal fund, and may be paid on
demand to any person who establishes his right to
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the satisfaction of the Commissioners or in a Court
of competent jurisdiction,

The tax-collector or other officer authorized iii
that behalf shall make a return of
all such sales to the Commissioners
in the form marked E in the fourth schedule.

Return of sales,

125. All officers and servants of the Commis-
sioners, and all chaukidars, cons-
fﬁ?ﬁ;ﬁ?ﬁﬁkﬂg tables and other officers of police
are prohibited from purchasing any
property at any such sale. |
Whoever (not being a public servant within the
meaning of section 21 of the Indian
Penal Code) contravenes the pro-
visions of this section shall be punished with simple
imprisonment for a term which may extend to two
months, or with fine, or with both.

Penulty,

Change.

The second paragraph has been added by sec. 45 of Beng. Act IV of 1804,

- Notes.

Hitherto there was no penalty provided for infringement of the
provisions of this section by officers and servants of the Commissioners
who are not public servants.

Chaukidars, constables and officers of police, and those officers and
servants of the Commissioners whose duty it is as such officers to take,
mve, keep or expend any property, to make any survey or assessment,
lovy any tax or rate, are public servants under sec. 21 ol (10) of tha

_ Indian Penal Code, and are punishable under see. 169, 1. P, C.
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126. The Commissioners’ shall cause a regular
account to be kept of all distresses
Commissioners to ' ' ‘
keep accountof distress  Jevied and sales made, for the re-
covery of taxes under this Act.

127. lf no sufficient moveable property belong-
ing to a defaulter, or being upon
Sale of. property be- . . >
youd Hmite of ik the premises in respect of which he
i1s assessed or rated, can be found
within the municipality, the Magistrate may on the
application of the Commissioners, issue his warrant
to any officer of his Court for the distress and sale
of any moveable property or effects belonging to
the defaulter within any other part of the jurisdic-
tion of the Magistrate, or for the distress and sale
of any moveable property belonging to the defaylter
within the jurisdiction of any other Magistrate exer-
cising jurisdiction within the territories administered
by the Lieutenant-Governor of Bengal, and such
other Magistrate shall endorse the warrant so issued
and cause it to be executed, and the amount, if
levied, to be remitted to the Magistrate issuing the
warrant, who shall remit the same. to the Com-
missioners.

Changes.

By sec. 40 of Beng, Act IV of 1804 the words ““moveable property’’ have been
substituted for *“ goods or chattels” after *“ sufficient””, and * moveable’ for *“ persomal”
and “ exercising jurisdiction within the territories administered by the Lisutenant.
Geverner of Bengal " for ‘‘whatsoever”’, ‘
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Notes.
 Magistrate exercising jurisdiction  &oc. Bengal-—~In

issuing precept warrants this expression should be strictly kept in view.
The issue of such a warrant to a magistrate in Burma was held to be
irregular.—See B. G. M. Cir. No. 1460 7. M. 11 Nov. 1897 (Govt.
Cir, vol, III p. 1063).

‘1t was held under a similar section of the N. W.P. Act that in
issuing a warrant for the realisation of arrears of municipal taxes alleged
to be due, the magistrate acts in a ministerial capacity only and has
no jurisdiction to inquire judicially as to whether such arrears are really
due or not.— W, J. Ellis v. Municipal Board of Mussoorie, 1. L. R,
22 All. 111,

For the definition of the term * The Magistrate” see sec. 6 cl. (8).

128. No distress or sale made under this Act
shall be deemed unlawful, nor shall

Distress or sale not .
wnlawiul for want of any party making the same be
' deemed a trespasser on account of
~ any error, defect or want of form in the bill, notice;
summons, warrant of distress, inventory or other

proceeding relating thereto.

" 129. Instead of proceeding by distress and sale,

or in case of failure to realize there=
Commissioners ma;

:!m"g.‘iu??ﬁ;o’r'mmf: by the whole or any part of any

- tax, the Commissioners may sue

the person liable to pay the same in any Court of
competent jurisdiction.

When the Commissioners omit to serve a bill under sec, 120 within
six months they can realize money due to them under the Act by a
civil snit, ,

Limitation.—Where a debt lies on a statuie, an action for the
debt is Qovemd by art. 120 of the Limitation Act and the suit may
be instituted thhm six years,~Fresident of Municipal Camlm.mon,
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Gantoor v, Srilakulopa, 1. L. R, 3 Mad, 124, This was a suit for
recovery of a lax which had . not been paid by the _defendant, So’ notes

to section 116, e

130. The Commissioners may order to be struck
off the books amount of any tax or
rate which may appear to them to

Irrecoverable taxes.

be irrecoverable.

The Municipal Commissioners have power to revive cancelled bills, —

Chairmen, Santipur Municipality v. Dinanath Garai, 2 C. W, N.
2. xxiii (notes),

Of the Tax on Carriages, Horses and

other Animals.

131. When it has been determined that a tax
. on carriages, horses and other
}‘\3?5':1'."3::4”"& s animals specified in the fifth sche-
dule shall be imposed, the Com-
missioners at a meeting shall make an order that
every carriage, horse and every other animal of the
kind specified in the said schedule, which is kept
or is used in the ordinary course of business within
or which is let for hire within or without, the muni-
‘cipality, and is used in the ordinary course of
business within it, shall pay the tax, and shall cause
such order to be published in the manner prescribed
by section 354.

Such order sha!l be published at least one month
before the beginning of the hali-year in which such
tax shall first take effect; and shall specify at what
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':rates not exceedmg the rates given in the said
'schedule, such tax shall be levied. = g2 A0

But such tax shall not be 1mposed on—

(@) horses or ponies belonging to officers doing
regimental duty, at the rate of one
animal for each officer ; S

(4) animals exempt from any municipal tax

under section 25 of the Indian Volun-
teers Act, 1869 ;

(¢) carriages or animals belonging to Govern-
ment, or to the Commissioners, or for
keeping which for the execution of their
duty an allowance is made by the Gov-
ernment or by the Commissioners to any
of their officers ;

(d) animals used by, or exclusively for the
purposes of, any regiment ;
(e) horses or ponies used by police officers, at
' the rate of not more than one for each
officer;
() carriages, the wheels of which do not exce-
ed twenty-four inches in diameter ;

(g) carriages or animals kept for sale by any
bona fide dealer in such carriages or
animals, and not used for any other

purpose.
‘ Change, ' G
~_ The words ““ used in the ordinary course of business "’ weve substituted for "M %
ally used”’ by sub-sec. (1) of sec. 9 of Beng. Act IT of 1896, ,_',} !

}:{x..

%
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Notes.

Carriage—Tor the definition of, see sec. 6 cl. (1).

A damaged carriage not fit to convey human beings is not taxable.

In the fifth schedule, the doubt hitherto entertained whether carri-
ages drawn by one pony were taxable or not has now been removed by
the insertion of the words “for every four-wheeled carriage drawn by
one pony, &c”.

Used in the ordinary course of business —For the mean-
ing of, see sec. 141B. This expression has been substituted with a view
to set at rest the doubt expressed by the High Court as to the exact

scope of the term, “habitually used”, in the case of the Legal Remem-
brancer v. Shama Charan Ghosk (I. L. R. 23 Cal, 52).

Sec. 25 of the Indian Volunteers Act (XX of 1869) provides that
“every mounted officer, and every mounted orderly of a Corps of
Volunteers, and every member of such Corps, while he belongs to a
troop of cavalry in such Corps, shall be at liberty to keep one horse
without being liable to pay in respect thereof any municipal or other

" tax imposed upon horses”.

132. Any order of the Commissioners imposing

a tax under the last preceding sec-

Tax so fixed to con- . . . s

tinue in " foree. until tion shall continue in force until

rescinded, and the tax shall be levi-

ed at the rates specified in the order published as

aforesaid ; unless and until the Commissioners at a

meeting, held not less than fifteen days before the

end of the year, make and publish an order specify-

ing any different rates at which the tax shall be
payable for the ensuing year.

133. In any municipality in which a tax has been

imposed under section 131, the

¥ guiagenges hov L0 ¥ wener of every carriage, horse and

?&r animal specified in the said schedule shall
Lk ' 2f

&



e
!

" ‘within the first ‘month of each half-year, forward
" to the Commissioners a statement in writing, signed

by him, containing a description of the -carriages,
horses and other animals liable to the tax, for.which
he is bound to take out a license,

Such owner shall, at the same time, pay to the
Commissioners such sum as shall be payable by him
for the current half-year for the carriages, horses,
and other animals specified in such statement, ac-
cording to the rates specified in any order for the
time being in force under the two last preceding
sections.

i Notes.

As to penalty see sec. 137.

No prosecution under sections 182, 199 and 417.511 of the Indian
Pengl Code lies for omission to make a return under this section or for
making a false return, as there is no provision for a penalty for doing
80, Abdul Rakaman v, Chandi Persad, I. L, R. 22 Cal, 131,

134. If any person acquires possession, at any

o time after the commencement of
Proportionate tax on

curringes, ., nequired  any half-year, of any carriage, horse

during half-year, X . h
or other animal specified in the

schedule, in respect of which no license has been

given for such half-year, he shall feiward a state-
ment as above required within one month of the
date on which he may have acquired possession
thereof, and shall pay such amount of the tax as
shall bear the same proportion to the whole tax for
the half-year as the unexpired portion of the half-

year bears to the half-year; and such amount §h§ll‘"

162  'MUNICIPAL, ACT. [P&kt-j
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s

‘be calculated from the date on which such person
may have acquired possession as aforesaid.
As to penalty see sec. 137,
135. On receiving the amount of the tax due as
aforesaid, the Commissioners, or
On payment of tax, . o
Commissioners to give some person authorized by them in
a license. .
that behalf, shall give to the person
paying the same a license for the several carriages,
horses and other animals for the period in respect
-of which the amount is received.

Such license shall be for the current half-year and
no longer. i

Shall give a license.—It is obligatory upon the person applying
for a license to pay tothe Commissioneis the requisite amount- of tax
at the time of forwarding a statement under sec. 133. “ On receiving
this statement and the money the Comnmissioners must, under sec, 133,
give the applicant the license which he has asked and paid for$ .they
have no power to refuse it in any case; and if at the same time it was
applied for, the person, to whom the application was made, knew that
the person applying for a license for one horse had twenty in his
stables, he could not, under any provision under this Act, refuse the
license for the one horse for which the tax was paid.”— 4bdul Rtﬂtamaw
v. Chandi Persad, I. L. R, 22 Cal. 131,

136. Whenever the owner of any carriage, horse

or other animal liable to pay the

;?vc:tégxl;%ltg{l;xhlmlhe said tax is not resident within the

limits of the municipality to the

Commissioners of which the tax is due, the person

in whose immediate possession the carriage,” horse

or other animal is for the time being kept shall take
out a license for the same.

""" For penalty see sec. 137,
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- 137.. Whoever keeps or is in possession of, any
carriage, horse or other animal,
without the license required by any
of the three last preceding sections, shall be liable to
a fine not exceeding three times the amount pay-
able by him in respect of such license exclusive of
the amount so payable.

Ponalty.

Notes.

Three last preceding sections.—Evidently refers to sections
133, 134 and 1364

There must be evidence to show what the amount payable on account
of the license is, J. Wool v. The Corporation of Calcutta, I, L. R, 8
Cal. 891.

Fines under this Aot may be levied under the provisions of the
Criminal Procedure Code, See sec. 355,
138 The Commissioners, at their discretion,
may compound for any period not
(Jommn:ioners may i h
gubﬁmklzepewr:m h\er) exceeding one year, wit uvery
stable-keepers and other persons
keeping carriages or animals for hire, for a certain
sum to be paid for the carriages or animals so kept
by such person, in lieu of the tax at the rates speci-
fied in any order made by the Commissioners under
sections 131 and 132,

139. The Commissioners shall, from time to
time, cause to be prepared and en-

List of persons licens-
ed to be propared, tered in a book, to be kept by them
and to be open to the inspection of any person in-
terested therein, a list of the persons to whom
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during the then current - half-year a license has been

given, and of the carriages, horses and other

animals in respect of which they have paid the tax.
See Account Rules dpp. p. 40a.

140. The Commissioners, or any person autho-
rized by them in that behalf, may,
Power to inspect . i i3
stable, ke, andtosum-  at any time between sunrise and
mon persons liable to A
the puyment of the t8x.  gynget, enter and inspect any stable,
or coach-house, or any place wherein they may have
reason to believe that there is any carriage, horse
or other animal liable to the tax, for which a license

has not been duly taken out.

And the Commissioners may summon any person
whom they have reason to believe to be liable to the
payment of any such tax, or any servant of such
person, and may examine such person or servant as

to the numbgp and description of the iages,
horses and g6ther animals in respcctdc,; such
person jMiable to be taxed.

halty is provided for mon-compliance with any summons issued
this section,

141.  On proof being given to the satisfaction of
the Commissioners that a carriage,
Refund of tax in cer- . .

tain cases. 8tse or other animal for which a
license has been taken out for any half-year has
ceased to be kept or to be used within the punici-
pality during the course of such half-year, the Com-
missioners shall order a refund of so much of the

tax for the half-year as shall bear the same propor-



166 'MUNICIPAL ACT. [Part

tion to the whole tax for the half-year as the period
during which such carriage, horse or other animal
has not been kept or used in the municipality bears
to the half-year ; but no such refund shall be allow-
ed unless notice be given to the Commissioners
within one month of the time when such use of such
carriage, horse or other animal ceased, and, except
for special cause shown, the Commissioners shall
‘pass no order for refund until after the close of the
- half-year in respect of which the refund is claimed.
In order to entitle a person to a refund under this scction the car=
riage, &c. must neitker be kept nor used in the manner contemplated

in sec. 131,

141A. - Nothing in sections 131 to 121 shall be
deemed to authorise the levy of

Prohibition of doubls
ee. ¢ more than one fee for the same

period_in respect of any carriageqhorse or other
animal ‘ is kept or used in m®ge than one
municipa
v
Changes.
This section is new and has been added by sec. 50 of Beng. Act IV of 1804.
words * or cantonment * ut the end of this section Lave been omitted by sub-sec. %

sec,  of Beng, Act II of 1806.

)

Notes. \
-, Mugicipality.—0f. The Bellary Municipal Council v. Sarkiss
4M. L.T.477, 9Cr. L.J. 91) in which it has been held under
similar circumstances that payment of tax in a’ cantonment will exempt

~ payment in a municipality,
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“o141B. A carriage, horse or other animal shall be
L deemed to be used in the ordinary
Meaning of “used in ) 3 s
the ordingry course. of  COUTSE of business, within the mean-
ing of section 131, if it is used on
business, on an average thrice a week,

This section was inserted by sec. 10 of Beng. Act IT of 1806,

Of the Registration of Carts.

" 142 The Commissioners at a meeting may make

and publish an order that every cart

namper of sorts. " which is kept or is used in the ordi-
nary course of business within or which is let for
hire within or without the municipality and is used
in the ordinary course of business within it shall be
registered by the Commissioners with the name and
residence of the owner, and shall bear the number
of registration in such manner as the said Cornmis-
sioners shall direct : e R
Provided always that such order shall-be publish-
ed at least one month before the beginning of the
half-year in which such order for registration shall

‘be enforced.
This section shall not apply to—

(a) carts which are the property of the Gov-
ernment or of the Commissioners;

(8) carts which are kept without the limits of
the municipality and are only temporari-
ly and casually used within such limitsy

{¢) Howrah. :
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3 .
: chungu. { Trasraigt gl
" o wisds * o the ‘sburbs of Caloute ” afier ™ Howrsh * were amitied By sec.
51 Beng. Act IV of 1894, The expression, “or isused in the ordinary course of busi-
nen" was substituted for “habitually used ” by sub-sec. (1), sec, 9 of Beng. Act I
of 1898,

: Notes.
Caxrt.—For the definition of the term “ cart ™, see sec. 6 cl. (2),

' Used in the ordinary course of business—For the meh_nr-
ing of, see sec, 147B. This expression has been substituted with a ‘view
. to set at rest the doubt expressed by the High Court as to the exact .
scope of the term, *“ habitually used”, in the case of the Legal Remem-
brancer v. Shama Charan Ghose, (I. L. R. 23 Cal, 62.)

..rﬂowrlh.—Carhs kept or plied within Howrah are registered by
the Calcutta Corporation which makes proportionate contribution.

" Shall bear the number, &c.—Cf. Srinivas v. Municipal Couneil,
Kumbakonam (3 M. L. T. 405, 18 M. L. J. 377) noted under sec, 146.

143. The registration of carts under the last
‘preceding section shall be made,
and the numbers assigned yearly or
half-yearly, upon such days as the Coemmissioners
shall notify ; and such fee as they shall from time to
time fix and notify, not exceeding four rupees if the
fe'gistira'tion bas effect for a year, and not exceeding
two rupees if the registration has effect for half a
year, shall be paid for each registration.

l'eq,ior registration.

For pennlty see sec. 146.

144 Any person becoming possessed of any
cart which has not been registered

Jﬁ%‘:"&"fm ™ for the then current period of re-
gistration shall register the same within one month
from the date en which he may have become pos-
3 sessed thereof, and the Commissioners shall grant
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mgstrat?on in_any snch case on payment aggq,ch

~ amount of the fee as shall bear the same pro o4
to the whole fee for the current period of regtsm'm
tion as the unexpired portion of the current period
of registration bears to the whole of such period ;
and such fee shall be calculated from the date on
which such person may have become possesseﬂ as |
aforesald ' o |

I‘or penalty see sec, 146,

: 145.  When the ownership of any registered cart' ‘
is transferredgwithin any penod of
Trnusfer of owner-
ship. registration, it shall be registered
anew within one month of the transfer in the name
of the person to whom it has been transferred, and
a fee not exceeding four annas: shall be paid for
every such last-mentioned registration. * - ¢

For penalty se¢e sec. 146,

146. Whoever keeps, or isin possession. of,a

i o cart not duly registered as required

by any of the three last precedmg
sections shall be liable to a fine not exceeding three
_times the amount payable by him in respect of such
registration, exclusive of the amount so payable‘i;
and whoever, being the owner or driver of any cart,
shall fail to affix thereto the registration number as

~ required by’ section 142 “shall be liable to a ﬁne?ﬁot

A euceedmg five rupees gl

_Penalty,
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"-‘:.‘ﬁx—cf Snnwa: Vs Muﬂctpal Couucsl Kumbakonam (3 M.
' L.T.405, 18 M. L. J. 877) in which removal of the portion of the
axle, on which the number had been painted, from a damaged wheel
and affixing the same to the repaired axle was held to be sufficient com-
pliance with the provision of law, in as much as.there was no bye-law

exp:essly laying down any particular mode of affixing.’

147. If any person owns or keeps any cart here-
inbefore required to be registered
umossered eart, © ' without having caused the same to
be registered, the Commissioners, or any person
authorized by them in that behalf, may seize and
_detain such cart (provided the same be not employ-
ed at the time of seizure in the conveyance of any
passengers or goods), together with the animals
drawing the same ; and all police-officers are requir-
ed; on the application of the Commissioners, or of
any servant of the Commissioners duly authorized in
that behalf to assist in the said seizure.

After such seizure the Commissioners shall forth-
with issue a notice in writing that after the expira-
tion of ten days they will sell such vehicle and
animals by auction at such place as they may state
in the notice; and if any registration fee, together
with the cost arising from such seizure and custody,
remains unpaid for ten days after the issue of such
notice, the Commissioners may sell the property
seized for payment of the said fee, and of all expen-

ses occasioned by such non-payment, seizure,

custody and sale.
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The surplus sale-proceeds (if any) shall be credit-
ed to the municipal fund, and may be paid on
demand to any person who establishes his right to
the satisfaction of the Commissioners, or in a Court
of competent jurisdiction :

Provided that, if at any time before the sale is
concluded the person whose cart has been seized
shall tender to the Commissioners, or to the person
authorized by them to sell the cart, the amount of
all the expenses incurred, and the registration fee
payable by him, the Commissioners shall forthwith
release the cart so seized.

Notwithstanding anything contained in this see- -
tion, the surplus of the sale-proceeds of a cart seiz-
ed under this section may be devoted to the payment
of any fine imposed under the last preceding  sec-
tion ; and any cart which has been seized under this
section may be sold for the realization of any such
fine.

The surplus sale-procceds may be paid on demand, if nof time-barred,
under the Limitation Act.

147A. Nothing in sections 142 to 147 shall be
deemed to authorise the levy of more

Prohibition of double ¥ 5
fee. than one fee for the same period in
respect of any cart which is used in the ordinary

course of business in more than one municipality. .
When carts not kept within any municipality are
so used in more than one munici-

A tio t i . ‘
s % pality, the Local Government, on
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t@e application of the Commissioners of any such
municipality, may, if it thinks fit, zpportion between
all such municipalities the registration fees paid un--
der this Act in respect of such carts.
Where a cart is registered under this Act in more
than one municipality, the Commis-
Levy of feo when cart ‘ s e ' TN,
rexistorod in more than ~ sioners of the municipality within
one municipality,
which the cart is kept shall havea
rlght to levy the registration fee in preference to the
Commissioners of any other municipality.

.Changes.

This section was inserted by see, 52 of Beng, Act IV of 1894, The words “used in
the ordinavy course of business’ were substituted for ““ habitually uged” in para. 1,
paras, £ and 3 were added and the words “or cantonment” ut the end of para. 1
were omitted by sub-secs. (2), (8) und (4) vespeetively of see. 9 of Bong, Act 11 of
1808,
See notes to sec. 143,

‘:l4‘7B. A cart shall be deemed to be used in the
ordinary course of business, within

m}nu of “ used in . .
the ordinary course of the meaning of sections 142 and

business L
147A, if it is used on an average,
twice a week.

Al Change.
This section was added by see. 11 of Bepg, Act 1T of 186, . ) i
Note.

For the necessity of this sec. see notes to sec. 142,

P Y™

; ;: Of Tolls on Fervies.

!48 The Local Government may, with the con-
sent of the Commissioners, make
over to the Commissioners any ex-

x

Existing public fer-
Ligs,
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isting public ferry within or ‘adjacent to the Hhmits
of the municipality to be administered by t‘B'em'
until the Liocal Government shall otherwise dxrect

Every ferry, while so administered, shall be deemed
to be a municipal ferry, and the profits derivable
therefrom, or such part of the profits as shall be
agreed upon between the Local Government and
the Commissioners, shall be carried to the credlt
of the municipal fund.

Ferry —This expression in this Act means the exclusive right to
carry passengers across a stream from one bank to the other on payment
of certain prescribed tolls, The Government of Bengal v. Senayat Ali,
L'L. R, 27, Cal, 317.

149. The Commissioners may also, with the

sanction of the Local Government,

d%ﬂﬁ&'ﬁ%‘éﬁﬁﬁf declare that any other ferry within,

T or adjacent to, the limits ofsthe

municipality is a municipal ferry, and the profits

derivable therefrom shall thenceforward be carried
to the credit of the municipal fund :

Provided that due compensation shall be made
by the Commissioners to any person for the loss
which he may have sustained in consequence of
such ferry being declared to be a municipal ferry.

The amount of compensation due in such cases
shall be ascertained and awarded by the Magistrate
under the provisions of section 4 of Bengal Act I of
1866 (fo amend certain provisions of Regulation
VI of 1819), or any similar law for the time being
in force.
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_ Compensation,—Bengal Act I of 1866 was repealed by Act I
of 1885, section 17 of which provides for the mode in which the amount

of compensation is to be ascertained.

Magistrate.—A referonce to section 17 of Act I of 1885 would
shew that the word ¢ Magistrate * in this section means the Magistrate
of the District and not * the Magistrate’ as defined in sec, 6 cl. (8) of
this Act.

150.  Every municipal ferry shall be maintained

by the Commissioners, and they
:LOE.:I" in rasd t  shall do all things necessary to pro-
orries. . p
vide for the safety and convenience
of travellers, and the safety of property to be con-
veyed on such ferry.

t51. When it has been determined to impose
tolls on municipal ferries, the Com-

Rate of tolls to he . e -
established and pub- missioners at a meeting shall make
: and publish an order specifying
the ferries, and, with the sanction of the Commis-
sioner of the Division, the rates at which such tolls

shall be levied.

Such rates may from time to time be varied with
the like sanction.

152. No person shall be liable to pay any toll
for crossing any river or stream at
‘When persons cros- . .

sing river not. luble o OF near a municipal ferry, unless he
avails himself of the means provid--
ed by the Commissioners for crossing such river or
stream.
See The Government of Bengal v. bollayat A, L. L. R, 27

Cal. 317. i

1353
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153. Every lease of a ferry given by the Com-
RN missioners as hereinafter provided
lense, &e. - shall be liable to be cancelled, at
once, if it shall appear to the Commissioners at a
meeting that the lessee has failed to make due
provision for the convenience or safety of the public
within fifteen days after being required to do so by

a notice in writing from the Commissioners.

On the cancelment of a lease the Commissioners
may take possession of all boats and other appliances
which have been used by the lessee in the working
of the ferry; and may either retain the same per-
manently on payment of a fair price to the proprie-
tor, or may retain them for such time as may be
necessary, not exceeding three months, until they
can make arrangements for such other boats &nd
appliances as may be necessary, in which case the
~ Commissioners shall pay a fair sum to the owners
for the use of the said boats and appliances :

Provided that within a week of taking such pos-
session, the Commissioners shall be bound to give
notice to the said lessee of their intention to retain
the said boats and appliances permanently, or for a
period to be specified in the notice. '

154: Any collector or lessee of tolls, or his
agent, may refuse to convey any
person or goods across a municipal
ferry until the proper toll has been paid, and may

Toll must be prepaid.
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require any person who refuses to pay the toll to
leave the boat and to remove his goods from it.

Any person who refuses to leave a municipal ferry
boat or to remove his goods there-

e from when required to do so under
this section, shall be liable to a fine not exceeding

ten rupees.

155. No person shall keep a ferry boat for the
purpose of plying for hire within a
sised vy distance of two miles above or be-
low any municipal ferry without the previous sanc-
tion,
of the Commissioners, if he plies within the limits
of the municipality, of the Magistrate of the district,
if w‘ithout such limits,

or of the Magistrate of the district and the Com-
missioners, if one of the two banks between which
he plies is within, and the other bank is without,
such limits.

This section shall not apply to any private ferry
which may be in existence at the commencement of

this Act.

Municipal Ferry —means a ferry declared under section 149 to be a
wanicipal ferry,

The object of this section appears to be to prevent the crossing of pas-
sengers from one bank of a river to the opposite bank by a boat plying
for hire without a license within preseribed limits. The mere crossing
of the bar of a ZAal, leading into a municipal ferry does not, therefore,
constitute a hreach of the Act.—7%e Qoverament of Bengal v. Senayat
Al T L, R, 27 Cal. 317, 4 C. W, N. 348.
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« 156. Whoever keeps a ferry boat contrary to the
provisions of the last = preceding

S section shall be liable to a hng not

exceeding fifty rupees, and to a further fine, not 153::-'.E
ceeding ten rupees, for each day during which the

offence is continued after he has been required by a
notice in writing to desist from such offence.

Under the Beng, Ferries Act [ of 1885, the provisions of wlnch
ave similar, it has been held that, in order to sustain a conviction for
plyinz within public ferry limits it must ba shown that a declaration
with respect to the public ferry hus been made, and the declaration itself
and the limits fixel thereby mnst he proved, AMokara; Mandal v.
Pokar Singk, 12 C L. J. 21,1, L, R, 37 Cal, 543,

A ferryman has no authority to demand toll from persons who are
merely passengers in 2 unliceused boat. The remedy against the person
who keeps a ferry-boat without a license plying within preseribed- limits
is provided by this scction, The Government of Bengal v, be:myct
Ali, I.L R. 27 Cal, 317,4 C. W, N. 348,

Daily fine—in addition to substantive is bad in law. See octu to
see, 218,

Of Tolls on Bridges and Roads.

157. The Local Government may, with the con-

sent of the Commissioners at a
Existing toll-bars.

bar while so administered shall be deemed to bea
_municipal - toll-bar, and the profits derivable there-
from, or such part thereof as shall be agreed upon

between the Local Government and the Commis-

L ; ' 23

meeting, make over to the Commis-
sioners any existing toll-bar within the limits of the
municipality, to be administered by them until the
Local Government shall otherwise direct ; every toll- :
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2‘.é;’i‘o’ners,‘'sl'mall be carried to the credit of the
“municipal fund.
158. The Commlssxoners at a meeting, with the
sanction of the Local Government,
umﬂﬁﬁ’.\?ﬁ. ™ may establish a toll-bar and levy
tolls on any bridge or metalled road
which they may have constructed after the com-
mencement of this Act, or at any place within the
municipality adjacent to such bridge or metalled
road at which tolls may conveniently be levied on
vehicles and animals passing over such bridge or
road ; and the profits derivable therefrom shall be
carried to the credit of the municipal fund:

Provided that no such toll-bar shall be establish-
ed, or tolls levied, otherwise than for the purpose
of recovering the expenses incurred in constructing
such bridge or road, and in maintaining such bridge
or road in repair for the five years next after the
construction thereof, together with interest on such
expenses as hereinafter provided.

159. Whenever a toll-bar shall have been estab-
lished, and tolls shall be levied, as
tish oxpenses, &6 of provided in the last preceding se
o S el p ' e P bk
tion, the Commissioners shall at the
end of each year publish, by causing it to be posted
up at their office, an abstract account showing—

(1) the amount of expenses incurred in the
construction of such bridge or road and
in the maintenance of the same ; :
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(2) the amount of interest which has accrued

due thereon, at the annual rate of six
per centum ; and

(3) the amount which has been received from
the profits of the said toll-bars since its
establishment.

And, as soon as such expenses and interest shall
have been recovered as aforesaid, such toll-bars
shall be removed and tolls shall no longer be levied
on such bridge or road.

160. When it has been determined that tolls
shall be levied on any such bridge

Ratesof tolls to be es- B
tablished and_publish-  OF road, the Commissioners at a
meeting shall make and publish an
~order, with the sanction of the Commissioner of the
Division, specifying the rates at which such *tolls

shall be levied.

Such rates may, from time to time, be varied
with the like sanction.

161. Any collector or lessee of tolls may refuse
to allow any person to pass through
Power of collector or .. .
lessee in ease of refusal  any municipal toll-bar until the
. to pay toll, 5
proper toll has been paid.

162. Whoever, having driven any vehicle or ani-
mal ( not exempted from toll)
fo fusin i
o pay ovaveiding pay.  through a toll-gate, refuses to pay
ment of toll. 3 £

the toll, or, with intent to evade

.paymen_t of the toll fraudulently avoids passing



B

e exceedmg ﬁfty rupees. : . . T

ke
"
o

. the toll-bar. But the High Court (per. Markby and Mitter, JJ.) held
~ that it was at the toll-bar alone that the tolls could be levied.

i
it
s
|

* ment of toll, vemel, authorized to collect the same may

|
E

Toll leviable only at toll-gate.—In the case of Uttam Clumnl.
er Ganguli v, Issur Chunder Mukerjee, (22 W. R.76 C. R.) it was
contended by the accused, a foll-collector on the Benares Road within ‘
the limits of the Howeah Municipality, that be bad authority to collect
tolls on carts on the aforesaid road irrespective of any distance from

“163. If the toll due on any vehicle or animal is
‘ not paid on demand, .the person

In ense of non-p:

m.d mnybesmzed and B . ;
c seize such vehicle or animal or any

part of its burden of sufficeint value to defray the
toll, and shall give immediate notice of such seizure
to the Commissioners.

After such seizure the Commissioners shall forth-,
with issue a notice in writing that, after the expira-
tion of ten days, they will sell the property seized
by auction at such place as they may state in the
notice ; and, if any toll, together with the cost
arising from such seizure and custody, remain un-
discharged for ten days after the issue of such
notice, the Commissioners may sell the property
seized, for discharge of the toll, and of all expen-
ses occasioned by such non-payment, seizure, cus-
tody and sale.

The surplus sale-proceeds (if any) shall be
credited to the municipal fund, and may be paid on
demand to any person who establishes hls nght ;of,

|
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the satisfaction of the- Commissioners, or in a Court
of competent jurisdiction : :

Provided that, if at any time before the sa]e bas
been concluded, the person whose property has

been seized shall tender to the Commissioners, or

to the officer appointed by them to sell the proper-
ty, the amount of all the expenses incurred and of -
the toll payable, the Commissioners shall forthwith
release the property seized.

Notwithstanding anything contained in this sec-
tion, the surplus of the sale proceeds of any pro-
perty seized under this section may be devoted to
the payment of any fine imposed under the last
preceding section; and any property which -has
been seized under this section may be sold for the
realization of any such fine. :

Of General Provisions relating to Tolls on
Ferries and Roads.

164. The Commissioners may grant a lease of
any municipal ferry or toll-bar for
any period not exceeding three

Lease of ferry or toll-
bar.

years.

Note.

It has beer held by the Madras High Court that money due
from the lessee under such a lease is neither “ rent” nor *toll” and the
summary procedure of the Act is not ppplicable for the realisation of such
money, Abdul Aseez Shahib v, Cuddapah Municipality, I. L. R. 26
~ Mad, 475. ; ‘ i £ L
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165. A table of tolls legibly written in the verna-
R of the district shall be hung
hupg up. Up,
in some conspicuous position at each end of every
municipal ferry, and
in some conspicuous position near every munici-
pal toll-bar, so asto be easily read by all persons
required to pay the toll.

166, Whoever, being a toll-collector or lessee
of a municipal ferry or toll-bar,
negiects to hang up a table of tolls
as required by the last preceding section, shall be
liable to a fine not exceeding fifty rupees, and to a
further fine, not exceeding ten rupees, for each day
during which the offence is continued after he has
been required by a notice in writing to desist from
such offence.
As to daily fine see notes to sec. 218,

Penalty., -

167. The Commissioners, or the lessee of any

municipal ferry or toll-bar, may

 Sompsition in ree-  compound with any person fora

certain sum to be paid by -such

person for himself, or for any vehicles or animals
kept by him, in lieu of the ordinary toll payable.

168.  No tolls shall be paid for the passage of
troops on the march, or of animals
or vehicles employed in the tran-
sport of such troops ; e

Exemptmnl.
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““or of militaty or Government stores, or the. per-
sons in charge of them;

or of Military or police officers, or of any public
or municipal officer on duty, or of any person in
their custody, or of any property belonging to them
or'in their custody, or of any vehicle or animal em-
ployed by such persons for the transport of such
property ;

‘or of conservancy carts or other vehicles or ani-

mals belonging to the Commissioners, or of the
persons in charge of them

or of any animals, whether belonging to Govern-
ment or otherwise, which are attached to a regiment
or a military department, and which pass through a

toll-bar : e

Provided that tolls shall be leviable for conveying
such animals over a ferry.

And the Commissioners or their lessees shall not
be bound to allow any person or thing not specified
above to cross a ferry or to pass a toll-gate without
payment of the prescribed toll.

But the Commissioners at a meeting may exempt
any other class of persons or things from payment
of the said toll; and in granting a lease of any ferry
or toll-bar may stipulate that any municipal servants
and property and any other persons or things shall
be allowed to pass without payment of the toll.
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. .169. In ali cases of-resistance to the person
i3 authorized to collect tolls, police
officers shall assist when req{ﬁred
‘and for that purpose shall have the same powers
as they have in the exercise of their ordinary police
duties.

Polips officers to assist,

170. Whoever, being authorized under this Act
to collect tolls, demands or takes
- Ponalty for taking any higher tolls than the tolls au-
unauthorized tolls,
thorized under this Act, shall be
liable to a fine not exceeding fifty rupees, and in
default of payment to one month’s imprisonment.

171. If the Local Government has declared that
the provisions of the Canals Act,

Commissioners may ) o
to collect 1304, or any other similar law for

i ‘t,:lb in a nayigable
o the time being in force, are appli-
- cable to any navigable channel which passes through
the limits of a municipality, it may, with the con-
sent of the Commissioners, appoint the Commis-
sioners to collect tolls, as provided in section 8 of
_the said Acc, until the Local Government shall
ptherwxse direct ; and the profits derivable there'from,
or such part thereof shall as be agreed upon bet-
ween, the Local Government and the Commissioners,

shall be carried to the credit of the mumupal fund

In such case the Commissioners shall exercise all
the powers vested by such Act in the Collector.

The Canals Act is Beng. Act V of 1864, mk Y HBGIR 0

j4
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172. - The Local Government may at any time
; order that the Commissioners, or
Loeal  Government .
muy order Commission-  any person authorized by them,

ers to cease levying
folis. shall cease to levy any tolls under

the last preceding section, and may at any time
withdraw such order.

PART Y.

MUNICIPAL REGULATIONS WHICH SHALL BE
GENERALLY IN FORCE IN ALL. MUNICIPALITIES.

General.

173. The provisions of this part shall be in force

in every municipality, unless and

Operation of (ST yntil the Local Government shall
otherwise direct.

174. The Local Government may, at any time,
make an order directing that all or

Loeald Grf:‘\";rp(men% f th i .. h 1
Kzglg::r:r‘g bes;mrt’..ip any o . e san. provnsnon.s. S.a
orte Jn wny maniei- ot be in force in any municipality
or in any part thereof; and the

provisions mentioned in such order shall cease to
be in force in such municipality, or part thereof,

from the date specified in such order,

The Local Government may at any time cancel
or modify any order made under this section. -

24
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173, Whenever it is provided in this Part or in

Part VI that the Commissioners ot

Procedure when own- . G .

e o ccapiers reauir the Commissioners at a meeting
Tiim—s. may require the owners or the oc-

cupiers, or the owners and occupiers
of any land, to execute any work or to do anything:
‘within a specified time, such requisition shall be
made, as far as possible, by a notice to be served
as provided in sections 356 and 357, on every own-
“er or occupier who is required to execute such work
or to do such thing; but, if there be any doubt as to
the persons who are owners or occupiers, such
requisition may be made by a notification to be
posted up on or near the spot at which the work is.
required to be executed orthe thing done, requiring
the owners or the occupiers, or the owners and oc-
eupiers of any,land, to execute such work or to do
such thing within a specified time; and in such
notification it shall not be necessary to name the

OWNers or occupiers.

Every requisition as aforesaid shall give notice to
the persons to whom it is addressed that, if they
fail 'to comply with the requisition, or to prefer an
objection against such requisition as provided in the
next succeeding section the Commissioners will
enter upon the land and cause the required work to
be executed, or the required thing to be done ; and
that in such case the expenses incurred thereby will
be recovered from the persons who are required in



|
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such requisition to execute such work or do such
thing.

Invalid notice.—It is imperative that a notice requiring a thing
to be done should contain or make mention of the second clluleof this.
section, When, therfore, a prosecution was started upon a notice not
containing or making mention of it, it was Aeld that failure to comply
with the requisition of such a notice did not amount to an offence under
sec. 271,—In the matter of Chairman of the Puri Muncspaltty v.
Kuaom Lal Sen, 1 C. W. N, p cexliv (notes),

A uotice issued by the Vice-Chairman of a municipality, in "the
absence of proof of delegation of powers under sec. 45, is invalid,
Harendra Nath v, The Chairman of Birnagar Municipality, 1C. L.
J. 51, ‘

Recovery of expenses.—The expenses incurred may be reco-
vered by distress warrant or by civil snit under sec. 360. The limitation
for such a suit is governed by Art. 120 of the Limitation Act, and it’
may be instituted within six years, President of the Municipal
Commissioners, Gantoor v. Srikakulopa, 1. L. R, 3 Mad, 124,

Fresh notice.—When a conviction isset aside on the ground of
invalidity of one notice, there is no bar to the municipality’s téking
proceeding under a fresh notice, Harendra Nath v, The Chairman of
Birnagar Municipality, 1 C, L. J. 51 (54).

An objection,—“ No more than onme petition of objection against
an individual order is admissible, and when once the order has been
made absolute under section 178, no subsequent petitions should be
permitted to stay its execution,” (see para. 3, B. Govt. Munl. No, 2514
and Cir. No. 31, Octr. 1903, Govt. Cir. vol. 111, p. 1038.)

176. Any person who is required by a requisition

as aforesaid to execute any work or

“'g:‘:gnmrecw;::dm = d hi instead of
refer objegtwn to tll;i to O_ anyt ing may, lﬂS. i 2

s, executing the work or doing the

thing required, prefer an objection in writing to the
Commissioners against such requisition within five

days of the service of the notice or posting up of
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the notification containing the requisition ; or, if ‘the
time within which he is required to comply with the:
requisition be less than five days, then within. suchh
less time. srft

[Except as provided in the next succeeding section’
such objection shall be heard and disposed of by
the Chairman or Vice-Chairman. B

‘Court fee.—An application or petition when presented to any !
Municipal Commissioner under any Act for the time being in foree
for the conservancy or improvement of any place, if the application or
petition relates solely to such conservancy or improvement, must bear a -

conrt fee stamp of one anna [see Court Fees Act VII of 1870, schedule

J1 Art. 1 ¢l (a)]. Petitions of objection, under this section, come under. :

the purview of this article of the Court Fees Act, and require a court
fee stamp of one anna.

Any objection taken in an informal petition, not properly stamped, ia~

none the less an objection and should be dealt with according to law,*

o

Jagadis Chandra v. Sreenath, 2 C. W. N. clxxxvii (notes), followed in

Haréndra Nath v. The Chairman of Birnagar Municipality, 1 C. L.
J. 51,

Disposal of objection.—As to procedure of disposing of objec-
tions made under this section and consequences of failure therein, see

sec, 179 and the notes thereto.
177. If the objection shall allege that the cost

of executing the work or of doing"

Proeedure if pe

rson . . “ "X
bjecti lle h y b
cbjccting alleees that  the thing required will exceed three

work will eolt

o hundred rupees, such objection

shall be heard and disposed of by the Commission-
ers at a meeting; unless the Chairman or Vice-

Chalrman shall certify that such cost will not exceed -

three hundred rupees, in which case the ob]ectlon”:‘
shall be heard and disposed of by the Chalrman or .

Vice-Chairman :
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“Provided that in any case in which the Chairman
or Vice-Chairman shall have certified his opinion as-
aforesaid, and the objection shall in consequence
thereof have been heard and disposed of by the
Chairman or Vice-Chairman, the person making
the objection may, if the requisition made upon him
is not withdrawn on the hearing of his objection,
pay in the said sum of three hundred rupees to.the
Commissioners as the cost of executing the work or
doing the thing required ; whereupon such person
shall be relieved of all further liability and obligation
in respect of executing the work or doing the thing
required, and in respect of paying the expenses
thereof ; and the Commissioners themselves shall
execute such work, or do such thing, and shall exer-
cise all powers necessary therefor. 5

178. The Chairman or Vice-Chairman, or the
Commissioners at a meeting, asthe
Chairman, &c., may e gt
muke arder afer” hear-  Case  May be, shall, after hearing
the objection and making any in-
quiry which they may deem necessary, record an
order withdrawing, modifying or making. absolute
the requisition against which the objection is prefer--
red ; and, if such order does not withdraw the requi-
smon, it shall specify the time within which the
requisition shall be carried out, which shall not be
less than the shortest time which might have been'
mentxoned under this Act in the original requtsmon

" See notes to sec. 179.

_—
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 Invalid order.—A Magistrate, who also happened to he the Chair-
man of a municipality, while acting as Magistrate, convicted a  person
under section 273 el. (1) and also passed an order requiring the accused
to demolish the building without giving him an opportunity to objeet,
A recommendation, made by the District Judge on reference for setting
aside the order for demolition as illegal, was approved of by the High
Court, Emperor v. Mathura Prosad, 1. L. R. 29 Cal. 491,

: “1-79. If the person making such objection be

present at the office of Commis-

Order to be expluined ~ sioners, the said order shall be ex-
orally. : . .

plained to him orally; and, if such

order cannot be so- explained, notice of such order

shall be served as provided in section 356 on the

person making the objection; and such explanation

of, or service of, the notice of the said order shall

be deemed a requisition duly made under this. Act
to execute the work or do the thing required.

*  Such explanation or service.—So where the objector is per-
sonally present before the Chairman, Vice-Chairman or the Commis-
sioners in meeting, hearing objection, and the order has been explained
to him, no further service of the notice under this section is necessary.
In guch case, however, a note should be recorded at the foot of the final
-order passed in each case to the following effect :—

“ The order shall be carried out within * days from this date.

This order has been orally explained by me to the objector wko is
present in person. (sd.) " * The number of days to be
noted here shall not be less than the shortest time which might have
‘been mentioned under the Act in the original requisition (see sec. 178).

Consequence of failure to hear objection.—An omission
to comply with the provisions of this section and section 178 shall

- witiate all subsequent proceedings In an unreported ease (Boikunto
Nath Sen v. Howrah Municipality) the petitioner was convicted by a
Benich of Magistrates for failing to comply with  the requisition of ‘a
motice under sec 209. He had presented a petition of objection after
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receipt of the notice, but the Commissioners, without recording an order
under sec. 178, institnted the prosecution, The High Court (Prinsep and
Ghose, JJ,) held that it was not competent to proceed in any way under
the order made under sec. 209 until the objections, regularly made in
accordance with the notice, had been disposed of.— Hindu . I’atr,s'gﬁ §
December 6, 1892.

Ct. Kuanai Lal v. The Corporation of Calcutta decided under
the Calcutta Municipal Act, wherein Holmwood, J. was pleased to
observe,—* they (the corporation) have been invested with the most
ample powers, but when certain penal sections enforced by the cnmmul
law were put in motion on the veport of the servants of the nmmclpnhty,
it is incumbent on the Magistrate and the authorities of the Corporation
to see that the legal procedure which is a condition precedent to any
conviction, is strietly and properly carried out,” 11 C. W. N. 508 (511).

Requisition duly made.—Means the second notice served under
this section. Such a notice is compulsory if the municipality contem-
plate to proceed to do the work under the next succeeding section,
Jagadis Chandra v. Sreenath, 2 C. W. N. clxxxvii (notes). Cf.
Emperor v. Nadirsha, 1. L R.29 Bom. 35. See also Poorna Chand
Bural v. Corporation of Caleutta, I.L R. 33 Cal, 699, cited under
sec, 246. 2

The time allowed in the notice under this section shall not be less
than the shortest time which might have been wentioned in the first
notice (see sec. 178).

180. If the person or persons required to exe-

cute the work or to do the thing

Power of Commis- . oy . . .

sioners on failure of  fail, within the time specified in any
person to execute work. . : 5

requisition as aforesaid, to begin to
execute such work or to do such thing, and there-
after diligently to continue the same to the satisfac-
tion of the Commissioners until it is completed, the
Commissioners, or any person authorized by them
in that behalf, may, after giving forty-eight hours’
notice of their intention by a notification to be post-
ed up on or near the spot, enter upon the land and
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- <

- perform all necessary acts for the execution of the
work or doing of the thing required; and the ex.
penses thereby incurred shall be paid by the owners
or by the occupiers, if such requisition was addres-
sed to the owners or to the occupiers respectively,
and by the owners and the occupiers, if such requisi-
tion was addressed to the owners and the occupiers.

Necessary acts,—“As to all such matters the municipality have
a discretion both as to the objects upon which they should proceed, and
as to the manner in which they shounld do so. Under-the law the
Municipal Commissioners had authority to enter into the premises and
to do all acts that they should think necessary. Thus a very wide
discretion was given to the Municipal Commissioners”, —In the matter
of Joges Chundra Dutta, 16 W. R, 285. Where a municipality, legally
proceeding under the Act, decide that certain works are necessary, that
conclusion in the absence of mala fides, fraud or considerations of thay
nature, can not be questioned by the Civil Court, Dule v. Rameswar
Nal‘iah, I. L. R. 23 Cal. 811, 3 C. W, N. 508,

Expenses thereby incurred.—Civil Courts cannot examine the
charges made by the Commissioners. All that can be done is to enquire
if the sums sued for have actually been expended by the Commissioners
and the person or persons sued against are the owner or occupier or both.
The mere fact that the rates charged by the municipality are higher than
those which could be obtained by other persons is no ground for iater-
ference, Joges Chunder Dutta, 16 W, R, 285 (286).

In the unreported case of the Chairman of the Howrah Munirci-
pality v. Kristo Dhon Kurr, the plaintiff claimed Rs. 170-10-0, being
the amount of costs incurred for fencing a tank near a highway. The

_lewer Court awarded a modified decree for Rs. 30 only, on the ground
that the Commissioners put up a very expensive enclosure. Held (per
L. Jacksen, J,) that, it being the duty of the Cowmmissioners to execute

- such works for public safety they must be authorized to do them in a
sufficient and durable manner. They cannot be required to execute such
works in a manner suited to the circumstances of the owner or decupier.
They must do their work in 'such substantial manner as, they think,

il
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18 necessary for the safety and protection of the-public, and provided the
- expense tliat.they undergo to do that is made out,and does an,_ex,gggﬂ 'shﬁ
_ bounds of reason, I think they are entitled to recover it, and the Court
“of Small Causés is not authorized to substitate for the costs actually

incurred an - estimate of its own as to what those costs might have been
_df the work had been done differently, The Commissioners are entitled

to claim the amonnt of actual expense incurred by them which expense

is_ not shown to be unreasonable, regard being had to the nature of the
work done.” Rule No. 891 of 1874. Seealso 7 W, R 213,

. Recovery thereof.—As to recovery of expenses incurred see notes
" to sec. 175, 3 ST

The pendency of a civil action by a person who contests his liability

will ‘mot'bar the realization of the expense by distress. warrant, (see

“proviso, sec. 184),

If the Commissioners execute any work under the provisions of sec,
200, they may reconp themselves the expenses of the work by taking
possession of the property in which the work is done (last para, see. 200).
‘When the Commissioners execute any repairs under see, 210, they may
‘retain possession of the house so repaired until the sum expended by
them on the repairs be paid to them (see sec. 211).

i > i
181. Whenever any expenses incurréd*by" the

Commissioners are to be paid by
aoportion expenses  the owners of any land as provided
e in the last preceding section, “the
Commissioners may, if there be more than one
owner, apportion the said expenses among s"Liq:hnof

_.the owners as are known in such manner ‘és'l:t‘_cj”@be

“/Commissioners may seem fit. o il
And whenever any sach expenses are to be ,pgud
“bythe occupiers of any land, as provided. in: the
Y "l'i':ls'f’_i)receding saction, the Commissioners “'may, *if
tber@ be more than one occupier, apportion Nt]ié{é%jd
~expenses among such of. the occupiers as are known
- 25 :
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" in such manner as to the Commissionérs may seem
fit.
Owner.—For the definition of this term see sec 6 cl. (11).
182. Whenever any expenses incurred by the
Commissioners are to be paid by
Apportionmentamong  the owners and occupiers of any
owners and occupiers. . A )
» land, as provided in section 180,
the Commissioners may apportion the said expenses
among the said owners and occupiers or such of
them as are known in such manner as to the Com-
missioners may seem fit.
183. Whenever any works or any alterations and
4 improvements of which the Com-
Ocoupier muy reco- TISSIONErs are authorized by this
ver cost of works exe- .
cated at his expense  Part or Part VI to require the exe-
from owner. - . .
- cution, are executed by the occupier

on the requisition of the Commissioners, or are
executed by the Commissioners, and the cost there-
of is recovered from the occupier, the cost thereof

may, if the Commissioners shall certify that such ‘
cost ought to be borne by the owner, be deducted
by such occupier from the next and following pay-
ments of his rent due or becoming due to such
owner, or may be recovered by him in any Court of
competent jurisdiction.

184. Any owner or occupier of land may contest
his liability to pz

T ability to pay any expenses or

penses of fecs may be  fees under this Part or Part VI, or

may contest the amount which he

P
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has been called upon to pay, ina Civil Court of
competent jurisdiction :

Provided that the fact of such action having been
instituted shall be no bar to the recovery of the
said amount, in the manner provided by section 360.

See notes to sec. 180,

185. Where any damages or compensation,

other than compensation payable
Damages and com- . .
ensation how to be under section 35, are by this Act
etermined. . é

directed to be paid by the Com-
missioners, the amount, and, if necessary, the ap-
portionment of the same, shall in case of dispute
be ascertained and determined by a Civil Court of
competent jurisdiction.

Sec. 35 refers to compensation under the Land Acquisition Act.

Of Sewage, Offensive Matter, Rubbish, Pri'z;z'e:

and Drains.

186. The Commissioners shall provide all estab-

lishments, cattle, carts and imple-

removil of seware; ments required by them for the
offensive matter and

rubbish. removal of sewage, offensive mat-
ter and rubbish.

Change,

The words * by them” have been added by sec. 53 of Beng. Act 1V of 1894,

Notes.
For the definitions of “ Sewage,” * Offensive matter” and “ Rubbish”
see sec, 6 cls. (17), (10) and (14) respectively.

ey
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" Bhall provide.—Where the owner of a shellac factory discharged)
the offensive flowage of his factory into a kuteha wmaunicipal drain,;
intended for the mere drainage of surface water and not carrying off such .
stuff, and on being sved for nnisance sought to shift the responsibility
on the municipality, it was /e/d that a private person cannot claim a
right to foul an ordinary drain by discharging into it what it wasnot
intended to carry off, and then throw on the municipality an obligation
to alter the drain in order to remedy the nuisance that he has produced ;-
nor can he say that other persons must meanwhile put up with such
nuisance, Gal/staun v. Doonia Lal Seal, 1. L. R. 32 Cal. 697 (706).

187. The Commissioners at a meeting may, from
time to time, by an order published -
Hnurls nn[d m';de_nf 2 ed & t. ~
:;,:lra:rrt of olfensive as' prescribed 1n se'c 1'0n 33%, aP-
point the hours within which it
shall be lawful to remove sewage and offensive mat-
ter and the manner in which the same shall be
removed, and may provide places convenient for the
~deposn thereof, and may require the occupiers of
houses to cause the same to be deposited daily, or
at other stated intervals, in such places, and may
remove the same at the expense of the occupier
from any house if the occupier thereof fails to do
so in accordance with this Act.
The words *“ sewage and ”* have been added by sec. 54 of Beng. Act IV of 1304.
Note,
“Offensive matter” and “Sewage. '-—For definitions of these
terms see section 6, els (10) nna (17) respectively,
188, Whenever such order shall have been pub-
; lished, no mehter or other servant

Menters ‘must give Of the Commissioners employed to
one month's notice if .
they leave the saviee  remove or deal with- sewage, ‘offen-

of the Comuissioners, =
sive matter or rubb!sh sh all with="
W oF pdi

I/
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draw from his duties without the permission of the
Commissioners, unless he has given notice in writ-
ing not less than one month previously of his inten-
tion so to withdraw.

Any mehter or other such person who, after the
said publication, withdraws from his duties without
giving such notice as aforesaid, shall be liable to
rigorous imprisonment for a term not exceeding one
month, and shall forfeit all salary which may be due
to him.

189. The Commissioners at a meeting may,

from time to time, by an order pub-
Commissioners may 1ished as prescribed in section 354,
'i',’\'é’:iﬁi.f?ﬁ‘f”o;"rpﬁm?é appoint the hours within which only
e every occupier of any house or
land may place rubbish on the public road adjacent
to his house or land in order that such rubbish may
be removed by the Commissioners ; and the Com-
missioners may charge such fees as they may think
fit in respect of the removal of such rubbish, with
the consent of the occupier of any house or land,
from such house or land or in respect of the removal
from such public road of any rubbish which has
accumulated in the exercise of a trade or business.

Consent—does not apply to the charging of fees but to the removal
of the rubbish from house or land, The section empowers the Commis-
sioners to enter into this particular kind of contract.

For definition of “ Itubbish " see sec. 6 cl. (14.)

Dust-bin—Cf. Hansraj v. Karachi Municipality (1 Sindh L. R, -
228) as to power of municipality to place dust-bin at particular sites,
As to penalty for non-compliance see sec.216 cl. (1).
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v ‘190. All drains, privies and cess-
Drains, privies and 3 s YF
cess-pools under control  pools shall be subject to the inspec-
tion and control of the Commis-
sioners.
‘See notes to sec 30, .
191. The Commissioners, or any officer autho-
rized by them in that behalf, may
pr:!;"iﬁ’f’fﬁ{"c'éﬁifo'&?" inspect all pri\ties, drains and cess-
pools at any time between sunrise
and sunset, after six hours’ notice in writing to the
occupier of any premises in which such privies, drains
or cess-pools are situated, and may, if necessary,
cause the ground to be opened where they or he
fnay think fit for the purpose of preventing or remov-
ing any nuisance arising from such privies, drains
or cess-pools; and the expenses thereby incurred
shall be paid by the owner or occupier of such
premises.
The eanu may be recovered by distress warrant or by éivil suit,
Bee notes to sec, 180.
192. Whenever the Commissioners are satisfied
that the existence of such privy,
ﬁg’:ﬁg&;ﬁ}: drain or cess-pool is attended with
Lor such drains, privies;  Tisk of disease to the inhabitants
™ of the neighbourhood, they may
‘direct the use of such disinfectants or deodorants
as they shall specify in such privy, drain or cess-pool,
in such quantities or for such time as they shall
think fit. The Commissioners shall, if necessary,

themselves supply such disinfectants or deodorants

i
!
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for such use at cost price, and the expense thereby
incurred shall be considered as an arrear of tax, and
be recoverable as such from the owner of such privy,
‘drain or cess-pool; or the Commissioners may, if
they think fit, order that such expense shall be paid
from the municipal fund.

| 193. The Commissioners may provide and main-
tain, in sufficient numbers and in
proper situations, common privies
and urinals for the separate use of each sex, and
shall cause the same to be kept in proper order and
to be properly cleansed.

Common privies.

194. The Commissioners may license such
necessaries for public accommoda-
Licensing of public . . .
necessaries. tion as they from time to time may
think proper.

As to the Commissioners’ power of suspending licenses see sea, 278,
Sec. 217 cl, (2) provides penulty for failing to take license under this
section,

195. Whenever any land being private property,
or within any private enclosure,

Power to require own- o
es to clear noxiows appears to the Commissioners, by

vegetution and to im-

provebad dmimuge. — reason of thick or noxious vegeta-
tion or jungle, or inequalities of surface, to afford
facilities for the commission of a nuisance, or by
want of drainage to be in a state injurious to health
or offensive to the neighbourhood, the Commission-
ers may require the owners or occupiers, or the

owners and occupiers, of such land, within fifteen
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days, to clear and remove such vegetation, or level
such surface or drain such land:

Provided that, if for the purpose of effecting any
drainage under this section, it shall be necessary to
acquire any land not being the property of the per-
son who is required to drain his land, or to pay
compensation to any other person, the Commis-
sioners shall provide such land and pay such com- :

pensation.

eV

Notes.

Appears to the Commissioners—Cf. FEmperor v. Raja
Bahadur Skiv Lal Moti Lal (1. L. R.34 Bom 346, 12 Bom, L, R,
. 126) in which it was held by the Bombay High Court that non-compliance ' &
with a notice, validly issued, made the offence complete, that the only f
condilion precedent to the valid issue of a notice was that it should
apvear to the Commissioners and not to the Magistrate, that tie

553

-

premises were in the condition specified in the section and that the "
Magistrate was wrong in acquitting the accused on the sole ground
that the premises did not appear Zo Aim to be in such a condition as to
justify the issue of the notice.

Remedies open to the Commissioners.—If the person, #
called upon under this section, fails to comply with the requisition the -
Commissioners may either prosecute him under sec. 219 or exvente the .,
works under sec, 180. The Commissioners are entitled to recover the
expenses for clearing such jungle,

May require to drain land.—Of. Emycror v, Nadirsha (1. L.
R. 29 Bom. 35) as to the legality or otherwise of such requisition.

Procedure to be followed.—In the case of Lord H. Ulick#®
Browne, Chairman of the Kishnagore Municipality v. Unes Chune
dra Rai, 7 W. R. 213, Peacock C.J, was pleased to observe that in
as much as the Commissioners are empowered to appoint subordinate
officers and servants, they are to be assisted in cansing all noxious vegetas .,
tion which grows in the town to be cleared. They are not bound like

a judicial officer to summon each individual, and to sit and hear evidence
{
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,nboth sides in the presence of the parties concerned; nor are they
bound to go to each particular spot of land personally and md:vidnnlly
to ascertain, by evidence or upon their own view whether the Jnngl. is
such as will require their interference. .
196. All sewage, rubbish and offensive matter
collected by the Commissioners
“ ATl rubbish collected . .
fobe the property of from roads, privies, sewers, pools
unicipal Commission-
o) and other places, shall be the pro-
perty of the Commissioners, who shall have power
to sell or otherwise dispose of the same ; and the

g
© money arising from the sale thereof shall be carned

_ to the credit of the municipal fund.
~ © The terms ‘sewage,” ‘rubbish’ and ‘offensive matter’ are defined in
© sec, 6, cls, (17), (14) and (10) respectively.
" 197. All existing public sewers, drains and other
: conservancy works shall be under
N a MG
g, dovie, A the direction and control of the
Commissioners, . s
S Commissioners, who shall have
power to construct any further works of that nature

which they may consider necessary.

Of Bathing and Washing Places and Tanks.

198, All streams, channels, water-courses, tanks,

’ reservoirs, springs and wells, not

b adee dier. el ivate property, shall, for
&e., v diree- /

tion a.nd.og:tlsyl oiltl(le elng pr“ p P y’

Comumissioners, the purposes of this Act, be under

' the direction and control of the Commissioners.
199. The Commissioners may, by order pubhsh-
: ed at such places as they may
. a:%?m%":'&'& for think fit, set apart cdnvenignt wells,
9 ?‘“"" et tanks, or parts of riveijs, streams or
: 26 .
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channels, not being private property for the supply
of water for drinking and for culinary purposes: and
‘may prohibit therein all bathing, washing of clothes
and animals, or other acts calculated to pollute the
water set apart for the purposes aforesaid ;

and may similarly set apart a sufficient number of
the same for the purpose of bathing ;

and a sufficient number for washing animals and
clothes, or for any other purpose connected with
the health, cleanliness or comfort of the inhabitants.

The Commissioners may by an order published at
such places as they may think fit, prohnibit in the
private portion of any stream or channel used asa
part of the public water supply, bathing, washing of
clothes or animals or any act likely to pollute the
water in the public portion of such stream or chan-
nel.

Changes.

By sec. 55 of Beng, Act IV of 1894 the word ‘wells’ has been added and the last
paragraph has been substituted for ‘““the Commissioners may similarly take such
order' as they think fit with the private portion of any stream or chaunel used as a
part of the public water-supply.””

Note.

For penalty see sec. 217, cl. (4). See dpp. I. Gort, Leit. para. 23,
199A. If the Chief Civil Medical Officer of the
district certificates that the water

e o > Il tank ther play
e 1r.1 any we ) .an <, OF o' er p a,(ie
situated within a municipality is
likely, if used for drinking, to engender or cause’the

!
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spread of any dangerous disease, the Commis-
sioners may, by public notice, prohibit the removal
or use of such water for drinking during a period to
‘be specified in such order.

This section is new and added by sec. 56 of Beng. Act IV of 1894,

Note.
For penalty see sec. 217, ¢l. (1), See App. I. Govt. Lett. para. 23,

200. (7) The Commissioners may require the
Power to require . OWNeEr or occupier of any land
wholesome  tanks or o g .
rnvute premises to within eight days, or such longer
cleansed or drain- . L.
period as the Commissioners may
fix, either to re-excavate or fill up with suitable
material, at his option, or to cleanse any well, wa-
tercourse, private tank or pool therein, and to drain
off and remove any waste or stagnant water which
may appear to be injurious to health or offensive to
the neighbourhood :

Provided that if, for the purpose of effecting any
_drainage under this section, it shall be necessary to
acquire any land not being the property of the per-
son who is required to drain his land or to pay com-
pensation to any other person, the Commissioners
shall provide such land and pay such compensation.

(2) If under section 180 the Commissioners exe=

Commissioners may  Cute the work of such re-excava-
retain possession of tank

or ‘pool ntil expenses  tion or filling up with suitable mate-
for “re-exeavation, &c.,

el o rial, they may retain pos:essxon of
. the t,ank or pool, or the site of such tank or peol
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and turn the same to profitable account until the
‘expenses thereby incurred shall have been realized.

Changes.

By sec. 57 of Beng. Act IV of 1894 sub-sec. (1) has been substituted for **The
Commissioners may require the owners or occupiers or the owners and occuplers of
any land, within eight days, or such longer period as the Commissioners may fix, to
cleanse any water-course, private tank, or pool therein and to drain off and remove
any water or stagnant waler which may appear to be injurious to health or offensive
to thg neighbourhood ™ and sub-se¢. (2) has been added.

Note.

For penalty for non-compliance see sec, 219, See App, I Govt, Lett,
para. 24,

Of Obstructions and Encroachments on Roads.

201. The Commissioners may close temporarily
any road or part of a road for the
Power to close a ..
road orpart of & ad  purpose of repairing such road, or
for repairs, or other = A
IR wnae. for the purpose of constructing any
sewer, drain, culvert or bridge, or for any other pub-
lic purpose :
Provided that the Commissioners so closing any
road shall be bound to provide reasonable means of
access for persons occupying holdings adjacent to

such road.

Whenever, owing to such repairs or construction,
or from any other cause, any road or part of a road
shall be in a state which is dangerous to passen-

~ gers, the Commissioners shall cause sufficient barri-
“ers or fences to be erected for the security of life
and property, and shall cause such barriers or fences
to be sufficiently lighted from sunset to siMrise,

FULIES
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Notes,

. Road.—For the definition of, see sec. 6 cl. (13); compare sec. 30 and
notes.

Close temporarily.—The Commissioners may, for the purpose
of making, reparing or closing highways or for other purposes provided

in this section, temporarily close them but they cannot stop up or divert
them altogether, Jadu Nuath Ghose v. Brojo Nath De,1. L, R. 2
Cal. 425.

Liability of Commissioners.—This section imposes upon the
Commissioners certain duties which mnst be performed for the safety
of passengers, In the case of The Corporation of Calcuttia v, Anderson,
(I. I, R, 10 Cal. 455) the High Court keld that a corporation, having
statutory obligation imposed npon them to repair and maintain the
roads, are liable for a breach of their statutory duties. Where there is
a dangerous obstruction @ fortiori where such dangerous obstruction
results from a permission accorded by the Commissioners, they are to be"
held liable for damages caused by it. The mere fact of their giving
permission to another person although for a perfectly proper purpose
would not relieve them of their statutory duty.

202. The Commissioners may issue a notice:re-

quiring any person to remove any

Removal of future ob- . .
structions or encroach- wall which he may have blﬂ]t, or
ments in or on road. ) -

any fence, rail, post or other obs-
truction or encroachment which he may have erect-
ed in or on any road or open drain, sewer or aque-
duct, after the date on which the District Municipal
Improvement Act, 1864, or the District Towns Act,
1868, or the Bengal Municipal Act. 1876, as the
case may be, took effect in the municipality ; or, in
case none of the said Acts was in force in the muni-
cipality before the commencement of this Act, then
after the date on which this Act may have been
extended thereto; and, if such person shall fail to

eomply with such requisition within eight days of
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the receipt of the same, the Magistrate may, on the
application of the Commissioners, order that such
obstruction or encroachment be removed;. and
thereupon the Commissioners may remove any such
obstruction or encroachment; and the expenses
thereby incurred shall be paid by the person who
erected the same. |

No person shall be entitled to compensation in
respect of the removal of any wall, fence, rail, post
or other obstruction under this section.

Notes.

- Proceedings before the Magistrate.—It is submitted that
proceedings before the Magistrate under this and sections 203, 204 and
233 are not prosecutions for any offence under the Act and the bar of
limitation under section 853 is not applicable to snch proceedings.—CE£.
Corporation of Calcutta v, Keshub Chunder Sen (8 C. W. N. 142),
Chuni Lal Dutt v, Corporation of Caleutta (11 C. W, N. 30; Cr. L.
J. 408) and Sarat Chandra Mukerji v, Corporation of Calcutta
(14 C. W, N. 591.)

May.—CF. 4bdul Samad v. The Corporation of Calcutta (I, L. R,
33 Cal, 287, 3 C. L. J. 90) for construction of the discretion meant by
the use of the word.

Notice.—The notice, contemplated by this section, should be served
upon the person, who may have erected the encroachment, and on failure to
comply with the requisition of the notice he alone is liable to prosecu-
tion under sec. 218. So where a person was prosecuted for failing te
comply with a notice under this section, and the accused repeatedly
asked that the requisition should be served upon his lessee of the land
who had erected the encroachment and the Magistrate also found that
encroachment had been erected by the lessee, the convietion was set
aside as bad, Shama Bibee v. Judab C’Imnd»a, C. Im. J. 226, Cr.
L. J. 613, 1
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- As to form of notice see sec. 203 and sec. 175 and the note there-
under,

As to the mode in which the notice is to be served see secs. 203, 356
and 357.

Road.—The word has been defined in sec. 6,¢l, (13). In this
and seo, 204 it includes a ‘passage over which the public have a right of
way and not merely aroad which is vested in the Commissioners under
sec. 30, Ram Chunder Ghose v. Bully Municipality, 1. L. R, 17 Cal.
634. See notes to sec. 217,

Class of encroachments.—This section refers to encroachments
or obstructions made after any of the Acts referred to had first come
into force in any municipality and those made prior to any of them,
are provided for in sec. 233.

Where, upon proceedings were taken under this section for the re-
moval of an encroachment, there wasa suit for injunction to restrain

such proceedings and it was proved that the obstruction had existed for

at least 50 years, it was held that the suit could not be dismissed on the
supposition that the municipality might proceed under section 233, The
relief, granted to plf. in that suit, was, however, safe-guarded in such
a way as not to interfere with any possible right the municipality might
otherwise have. Jenlins C.J. was pleased to observe, * we ar® only
concerned with the action of the municipality under section 202, and,
the decree we therefore pass is that the municipality be restrained from
removing the platform under section 202 or otherwise taking action
under that section.”—Gopal v. Chairman of Santipur, 10 C L J.

613; 2 Ind. Cus. 512.

Remedies open to Commissioners.—For non-compliance
with the requisition of a notice provided by this section, the Commis-
sioners may proceed against the defaulting person by a proseention
under sec, 218, and after conviction may, by an order of the Magistrafe,
remove the obstruction or encroachment, or, instead of prosecuting, they
may have reeourse to the latter procedure after the expiration of ‘the
period of the notice or of the notice nnder sec. 179,

The Commissioners may instead of issuing a notice prescribed by
this section, prosecute under sec, 217, cl, (5).

Procedure.—For giving effect to the provisions of this and ayeeti,on‘
204 the procedure laid down in sces, 175, 177, 178 and 179 must be
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 strictly observed. When an objection against tha notice is filed it must

be disposed of by a written order under sec. 178, and the same. shall,
under sec, 179, cither be explained or communicated to him, otherwise
the action of the Commissioners towards the removal of the encroach-
ment or obstruction will be illegal,—Bvikunto Nath Sen v, Howrak
Municipality (unreported), See notes to secs 179,

The uagutmte—For the definition of the term see sec.
6, cl. (8), '

. Under see, 205 the Commissioners are bound to execute the orders

of the Magistrate and cannot be sued for damages, (See India  Act.

XVIIT of 1850).

*¢ Expenses incurred ”—may be recovered by distress warrant
or by a civil suit. See notes tc sec. 180,

203. If the person who built or erected the said
wall, fence, rail, post or other obs-

Procedure when pe; . .
son who ercoted uhg; truction or encroachment i1s not

traetion  cannot
found. known or cannot be found the Com-

missioners may cause a notice to be posted up in

the"-.neighbourhood of the said wall, fence, rail, post
or.other obstruction or encroachment requiring any
person interested in the same to remove it, and it
shall not be necessary to name any person in such
requisition ; and if the said wall, fence, rail, post, or
other obstruction or encroachment, be not removed
in compliance with the requisition contained in such

notice within eight days of the posting up of the

same, the Magistrate may, on the application of the .

Commissioners, order that such obstruction or en-.

missioners may remove any such obstruction or
encroachment, and may recover the cost of such re-
moval by salé of the materials so removed.

3

“croachment be removed; and thereupon the Com-

O 4

!
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The surplus  sale-proceeds (if-any) shall be ere-
dited to the municipal fund, and may be paid on
demand to any person who establishes his right to
the satisfaction of the Commissioners or in a Court'
of competent jurisdiction.

Proceedings hefore the Magistrate.—See notes to sec. 202.

The provisions of sec. 360 may also apply for the recovery of the
cost of removal under this section. '

See notes to sec. 202 and sec. 205,

204. The Commissioners may give notice in
writing to the owner or occupier of
nouseserscted in futers ~ any house requiring him to remove
10 be removed.
or alter any projection, encroach-
ment or obstruction erected or placed against or in
front of such house which may have been so erected
or placed after the date on which the District Muni-
cipal Improvement Act, 1864 or the District Towns
Act, 1868 or the Bengal Munietpal Act, 1876, as
the case may be, took effect in the municipality ; or,
in case none of the said Act was in force in the
municipality before the commencement of this Act,
then afcer the date on which this Act may have
been extended thereto, if the same overhangs the
road or juts into, or in any way projects or encroach-
es upon, or is an obstruction to the safe and con-
venient passage along any road ;

~ or obstructs, or projects, or encroaches into or
upon any aqueduct, drain or sewer in such road.

27
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. And, if such owner or occupier shall fail to com-
~ ply ‘with such requisition within eight days of ‘the
receipt of the same, the Magistrale may, on the
application of the Commissioners, order that such
projection, encroachment or obstruction be removed
or altered, and thereupon the Commissioners may.
remove or alter such projection, encroachment or
obstruction, and the expenses thereby incurred
~ shall be paid by owner or occupler so making

default

No person shall be entitled to compensation: in
respect of the .removal of any projection, obstruc-
tion or encroachment under this section.

Wotice —For the form and mode of service of, see secs. 203 and
175 and note to latter, \

Eouse —For the definition of, see sec. 6, cl. (4).

EM.—See secs. 6, cl. (13) and 30 and also Ram Chunder Gkon
v. Bally Municipality, I. L. R. 17 Cal. 634

Projection.—In Madras (Motke Atchayya Garu v. The Municipal
Council of Ellore, 7 M. L. T. 66, 4 Ind. Cas. 828) n pandal erected in
front of a building in a public street was held to be a “‘projection.” TIn
Bombay (Dllivant v. Rakimtn/a Nurmahomed, 1. L. R. 12 Bom. 474) a
person was divected to remove the eaves of a building projecting over the
public road to the extent of one foot and eight inches, the width of the
road in front of the building being about 40 feet. The party sued to res-
train the Municipal Commissioner from removing the projection. The
lower Court found on the evidence that the traffic was not likely to suffer
any appreciable obstruction from the projection and that nobody conld rea-

A

sonablr oomp]am of any practical inconvenience and ac(ordmg]y decreed
* the suit. On appeal the High Court held that as the law oonlemplated_
“ obstruction to the safe and convenient passage along’ the -road, the
.. words obvionsly meant passage along the whole of the road, and Hmre-
;_,_;!fox"e\ glong every part of it,” The projection was therefore 6h6’ﬂtqi i

§ lllx“'y
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the Commissioner was quite competent to remove. The ‘iiuelﬁou was
not whether it constituted a real practical inconvenience to public traffio,
but whether it came within the meaning of the law.

The public have a right of passage over the whol¢ of a street,
Ahmedabad Municipality v. Manilal, 1. L, R. 19 Bom, 212, See also
Ghasi Ram v. King-Emperor (45 P. R. 1905 Cr,) in which it was held
that the public were entitled to the whole breadth of a street to the
last inch. Of. Alopi Din v. Municipal Board of Allahabad (4 A. L.
J.8; A. W.N. (1907), 27 in which a notice requiring the removal
of a construction not projecting into any street was held to be invalid,

As to projections existing prior to any of the Acts mentioned in this
section see sec. 233,

Froceedings before the Magistrate.~ See notes to sec. 202,

Erected or placed.—The words * which may have been so erected
or placed ”’ in this zection must mean erccted or placed for the first time.
This section therefore applies to the case of a projection which is cansed
by a building which is new, that is, erected after the passing of the Acts
referred to in it, Tt does not apply to the case of a projection forming
part of a building which is merely in substitution for an old building,
which had existed upon the same site, before the passing of the Kcts
mentioned in the section, Kshan Chunder Mitter v.. Banku Bikari
Pal, T, L. R, 25 Cal. 160, 1 0. W, N, 660. See also Kala Govind v.
Municipality of Thana, I. L. R. 23 Bom. 248, and Lutchmi Narayana
v. The Municipal Council of Trichinopoly, 7 M. L. T. 154, 5 Ind.
Cas. 916. Cf, sec. 206.

See notes to sec. 202 and sec. 205.
Penalty for non-compliance, see sec, 218.

Cf. Corporation of Calcutta v. Imadul Hug. (I. L. R. 34 Cal. 844),
decided under the Calcutta Municipal Act, where a verandah attached
to and projecting from a house and supported on pillars sunk down into
the soil between au street and a drain running between the street and
the front of the honse was held to be a projection, encroachment or

-obstruction over or on a public street removeable under section 341 of

’the Act.
B.oad, aqueduct, drain and sewer.—These expressions should

"bo kept in view in requiring removal of pro]ectlouu, &e., under this sec-
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“tion. CF."Municipal Committee of Delhi v. Déui Sahai' (62 P, R: 1907)
in which it was observed that an encroachment upon municipalproperty,
not being street, drain, sewer or aqueduct would not come within the
purnew “of section 95 (h) of the Punjab Municipal Aet (XX of: 1831)

“ which is similar to this section,
. 205.  Every order made by the Magistrate u11§l§r
; sections 202, 203, 204 or 233 shall
g&%gf‘;;g{l:s:‘“{w"“:o“s" be deemed to be an order made by
i him in the discharge of his judicial
duty ; and the Commissioners shall be deemed to be
‘persons bound to execute such orders of a Magistrate
within the meaning of Act XVIII of 1850 (Yo the

protection of Judicial Offficers.)

The Magistrate,—For the definition of the term see seel6,

“el./(8).
India Act XVIII of 1850 runs as follows ;—

“No Judge, Magistrate, Justice of the Peace, Collector or other
: - person acting judicially, shall be liable to be sued
o,x’&';‘r’:bea‘lnéo_‘:ﬁ',‘_ in any Civil Court, for any act done or ordered
Gilly, for oih wo%  to be done by him in the discharge of his judicial
:furr?:lx?&e:l:xd ;,“i‘:l'.l‘.‘"*‘ duty whether or not within the limits -of bis
jurisdiction : provided that he at the time, in
good faitk, believed himself to have jurisdiciion to do or order the act
complained of : and no officer of any court or other person, bound te exe-
cute the lawful warrants or orders of any such Judge, Magistrate,
Justice of the Peace, Collector or other person acting judicially, shal! be
liable to be sued in any Civil Court, for the exeention of any warrant
~or order, which he would be bound to execute, if within the ]uusdlctmn

of the person issuing the same.” :
Bcope of section —Though this section bars any action for
damages against the Commissioners acting under the orders of the
Magistrate it does not preclude any person from suing them for decla-
ration of title in respect of a property affected by their acts in pursus
ance of such orders, Inthe unreported case of Doyal (’Imnd‘cr Sett'v,
The lluwra’a Municipality, in which the plaintiffs sued for'a' Qetlara-
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(ition of title to.a piece of land from which. they were dispossessed by the
7Commissioners, who rem ived, under the orders of the Mnglslmht, A pucea
amtairease on the ground of encroachment, the defendant Commlnloners
‘objected to the entertainment of the suit on the ground that they, had
acted in pursuance of the Magistrate's order. The Munsif overrul
the objection and was of opinion that the rulings reported in 24 W, lt
414 and 12 W. R. 160 did not apply. This decision was upheld in ap-
'peal See Ujul Mayce Dassee v. Chunder Kumar Acharji, 12 W,
+R, F. B. 18, .
206. Whenever any house, part of which pfo-
jects beyond the regular line of a
Hous ecting be- . i
yomd ime of rond o road or drain, or beyond the front
‘drain when taken down ) ¢ y
fobesetiback. of the house on either side thereof,
shall be burnt down or otherwise destroyed, or shall
“be taken down in order to be rebuilt or repaired, the
Commissioners may require the same to be set back
to, or beyond, the line of the road or drain, or the
‘line of the adjoining house, and may pay reasonable
compensation to the owner of such house if dny
damage shall be thereby sustained.

See notes to sec, 201,
* Penalty for non-complinnce, see sec, 218.

207. Whenever any private house, wall or other
: erection, or any tree, shall fall
{3'?‘,{%’:‘:?:1{%‘3‘;&’?‘3'5’;}' down and obstruct any public drain
or encumber any public highway,
the Commissioners may remove such obstruction or
incumbrance at the expense of the owner of the
‘same, or may require him to remove the same
‘within such time as to the Commissioners. shall

seem fit.
«A.N'Pauulty for non—conphance, see sec, 218,
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~ 208. The Commissioners may require the owner
or occupier of any land within three
Commissioners may . .
requive land-holders to - days to trim or prune the hedges

_ trim bedges, &c. .
thereon bordering on any road, and
to cut and trim any trees thereon overhanging a‘ny
road or tank or any well used for drinking purposes,
or obstructing any road or causing, or likely to
cause, damage to any road or any property of the
Commissioners or likely to cause damage to any
: ,’person using any road, or fouling or lxkely to foul

the water of any well or tank.

Change.

This section has been substituted by sec. 58 of Beng. Act IV of 1894 for “The
Commissioners may require the owner or occupier of any land within three days to
trim or prune the hedges bordering on any road, and to cut and trim any (rees
overhanging any road and obstrucling the same or cansing damage thereto.””

‘
-

Notes.

Road —See sec. 6, cl, (3) and sec, 30 and Ram Chunder Ghose v,
Bally Municipality, 1. L, R. 17 Cal. 634.

Penalty for non-compliance, see sec, 218.

Of General conservancy and Improvement.

209. If any well, tank or other excavation,

> whether on public or private ground,

p el tank, &0, to be, for want of sufficient repairs or
or protection, dangerous to pas-

‘sengers, the Commissioners shall forthwith, if it’

appearé to them to be necessary, cause a temporarjr' .
hoard or fence to be put up for the protection of

- passengers, and may require the owners or occupiers,’

PR
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or the owners and occupiers, of the land on which
such tank, well or other excavation is situated,
within seven days properly to secure or protect such
well, tank or other excavation.

Dangerous to passengers.—In order to justify an order un-
der this section it is necessary to show that there is danger to passen=
gers. The mere fact of the passage of municipal scavengers does
not put any place withiu the provisions of this section so as to require
the owner to fence it as dangerous from its proximity to a tank,
Boikunto Nath Senv. The Howrak Municipali'y (anreported), . So
where the only evidence was that a tank was inconvenient to passen-
gers owing to want of repaivs and protection and evidence of its being
dangerous was  wholly wanting, the High Court (Ghose & Hill JJ.)
held that a conviction upon such evidence was bad, Saroda Prosad Pal
v Queen-Lmpress (No. 33031-1895, decided on 15th November, 1895
unreported ).

Penalty for non-compliance, see sec: 219.

The Commissioners may execute the work themselves:and reeover
the expenses under sec. 360. See sec. 180 and notes, alsa Re, Jpges
Chundra Dutia 16 W, R, 285 and the unreported case, Ch’!irman’of
the Howrah Municipality v. Kristo Dion Kurr cited under see. 180.

210. If any building, or portion of a bulldlng, or

structure affixed to a building, be

Tencing of buildines  deemed by the Commissioners to
in a dungerous state. . & .

: be in a ruinous state and dangerous
to the inmates, if any, of such building or of any
other building or to passers-by, orif any wall or other
structure be deemed by the Commissioners to be in a
ruinous state and dangerous to passers-by or to any
other persons, they shall forthwith, if it appears to
them necessary, cause a proper hoard or fence tobﬁ
put up for the protection of passers-by or of othqr»’
persons who may be endangered, and may reqmn:
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the owner or occupier of the building or the owner
or occupier of the land to which such building, wall
or other structure is affixed, within seven days, to
take down, secure or repair such building, wall or*
othet structure, as the case may require, !

Changes.

This section has been substituted by sec. 59 of Beng. Act IV of 1894 for “If any
house, wall, structure, or any thing affixed thereto, be deemed by jthe Commissioners
to be ina ruinous state, or in any way dangerous, they shall forthwith, if it appears
to them to be necessary, cause a proper hoard orfence to be put up for the protection
of passengers and may require the owners or occupiers or the owners and occupiers
of the land to which such house, wall or structure is affixed, within seven days to
cause such repairs to be made to such house, wall or structure as they may consider
necessary for the public safety, or to remove such house, wall, structure or thing
affixed thereto,”

Notes.

For penalty, see sec. 219.
_Owner —For the definition of, ses sec. 6, cl. (11). Ses Adpp I,
Govt, Lett, para. 26, also secs, 211 and 212.

Deemed by the Commissioners.—

Dangerous.—* This section vests the Commissioners with discre-
tion of deciding whether a building is dangerous,” Harendra Nathiwe
The Chairman of Birnagar,1C. L.J, §1.—C¥f. The Lalbhai v. Muni-
cipal Commissioner of Bombay, (I. L. R, 33 Bom. 334, 10 Bom, L. R.
821, 3 Ind. Cas. 361) in which the expression has been explained und the
procedure to be followed, in a case coming under the corresponding sec-
tion of the City of Bombay Municipal Act, by the municipal authorities
and the limits within which the jurisdiction of the Civil Court is to be
exercised, have been discussed at length.

Take down, secure or repair.—Cf. Hazuri Mal v. King-

- Emperor, (18 P. R. 1908 Cr.) in which it has been eld by the Punjab
Chief Court, (per Chatterjee J.) under the similar provision of the Pun-
jab Act that a notice, requiring removal-of a ruinous shed without the
option to repan- it, is defective and illegal, and non-comphm with itis -

no offence. g
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~.A wnotice issued by the. Vloo-(.hmnnsn under this seotuq, in the

absence of proof of delegation of powers under sec. 45, is mvalid,
Harendra Nath v. The Chairman of Birnagar Munwopdﬁty, 1 G L..
i’ 61, . P 1

[ ~Joint conviction—of owner and occupxer under a similar section

of the Calcutta Municipal Act was held illegal, Bairad Kolay v. The

Corporation, 14 C. W. N. 911,
212A, Whenever it appears to the Commissioners
that any building, by reason of being

# Commissioners may ‘ :
requive owners to pull  unsecured and untenanted, or by

down ruins.

reason of having fallen into rums,
aﬁords facilities for the commlss:on of a nuisance
or for the harbouring of snakes or other noxious

animals, the Commissioners may require the owner

© of such building or the owner of the land to which

such building is attached, to properly secure the
same, or to remove or level such ruins, as the case
may require. To

Changes.

_This section has been added by sec. 60 of Beng. Act IV of 1804,

Notes. .
Owner.—Defined in see. 6, ¢l, (11).
“For penalty see see, 219,
«i/Notime has been fixed for the requisition.

" 211, If the Commissioners shall have caused

# any repairs to be made to a}ny
g Po\vor {o euter upon ¥
.mme. nousesso  house or other structure, anud if
il
Wi il such house or other structure  be
'unoccup\ed the Commissioners may’ enter UPQP

_ possession of the same, and may retain possession
28
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‘thereof unttl the sum expended ' by them on the
‘repairs be paid to them. ‘

The Commissioners may also recover the expenses by distress warrant

or by civil suit. See notes to sec. 180.

212. The materials of anything which shall
-~ have been pulled down or removed

3 Sale of xmite/rm ) baldng, o v
houses,  &¢,/pulled  under the provisions of section 175
and 210 may be sold by the Com-
issioners, and the proceeds of such sale may be
applied, so far as the same will extend, to the pay-

ment of the expenses incurred.

The surplus sale-proceeds (if any) shall be credit-
ed to the municipal fund, and may be paid on
demand to any person who establishes his right to
the satisfaction of the Commissioners or in a Court
of competent jurisdiction.

The words ““ 175 and ”” have been added by sec. 61 of Beng. Act IV of 1894,

213. The Commissioners may, by published order,
appoint from time to time, certain
Stray dogs to be killed 5 5 5 3

at cerinin appointed  periods  within - which any dogs
periods,

without collars or other marks dis-

tmguxshmg them as private property, found straying

in the roads or beyond the enclosures of the houses

of the owners of such dogs, may be destroyed;

and such dogs may be destroyed in accordance

with such order.

As to rewards for killing dogs s2e sec. 2 4.
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R I 214. The Commissioners: at. a
Commissioners way " T
ofter rewards for des- meeting may offer rewards for the

truction of noxious ani-

. destruction of noxious animals
within the limits of a municipality.

215. The Commissioners at a meeting may cause

aname to be given to any road
Names of roads and .
[gambers of houses. and to be affixed in such place

‘as they may think fit, and may also cause a number
‘to be affixed to every house; and in like manner
may, from time to time, cause such names and
numbers to be altered.

Road—defined insec 6, cl. (13). This section has reference to any
road. See notes to sec, 30.

House —defined in sec. 6, cl, (4).

As to penalty for doing any injurious act in vespect of name-or num-
ber see sec. 216, cl. (2).

Fenalties. o

Penalty—is used in many places in the Act as equivalent to fine.
There is no distinction between the word ‘pecalty’ and the word * fine’ as
used in sec, 61 of the Indian Penal Code.—Iu Re. Lakmia, 1. L. R. 18
Bom. 409. _

Preliminaries requisite for prosecutions.—All prosecutions
under this Act shall be instituted with the order or consent of the Chair-
man or the Vice-Chairman generally or specially delegated by see. 45 with
powers of the Chairman, See sec, 353, also Khiroda Prosud Pal v. Chair-
man, Howrah Municipality, (L. L. R. 20 Cal. 448) and Queen- L'm;n ¢ss
v. Mukunda Chundra Chatterji, (1. L. R 20 Cal. 662),

~ ‘Court fee.— Petitions of complaint by municipal officers are not
chargeable with court fers.—See. 19, e, xviii, Coart Fees Act (VIU of
1870).

Procedure.—Chapters XX and X X1 of the Criminal Procedure Cude

apply to the trialof w1l offcuces under this Act except offences under see.
366,
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Panishment.—In défmlt of puymsnf of fines imposed Courts umy
-dumtoﬁendm to be imprisoned.—‘ee sec. 25 of the General Clauses
Act (X of 1897), secs. 64 and 67, [ndian Penal Code and Lieg, v, Gulubd

Chund, I. L, R. 18 Bom. 400.

Courts shall, in addition to fines imposed on persons convicted, order
them to repay the fees paid by complainants for sexving process.— Sec. 31,
sub-see. iii, Court Fees Act (VLI of 1870).

Realization of fines.—Sce sec, 355 and sec, 386 of the Crimi-
nal Procedure Code. Process fees order to be repaid in addition to fines

may be similarly reslized.—Sec.31, sub-sec. iv, Court Fees Act,
]'d’ihtion.—See sec. 353 and notes thereunder.
216. Any person who, in any municipality—
(7) places, or allows his servants to place, rub-
bish on a public road at other than
Offences under sec- . - .
tions 189 and 215. the times appointed by the commis-
sioners under the provisions of section
139, or
(2) destroys, pulls down, defaces or alters any
name or number put up by the Commis-
sioners under the authority of section
215,
shall for every such offence, be liable to a
penalty not exceeding twenty rupees.
'21%7.  Any person who, in any municipality—
(7) being the occupier of a house in or near a
e S, public road, keeps, or allows to be
RS T, We. kept, for more than twenty-four
hours, or for more than such shorter
time as may be prescribed by a bye-law,
otherwise than in some proper recept-
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acle, any dirt, dung, bones, ashes; night-
soil or filth or any noxious or offensive
matter, in or upon such house, or in any
out-house, yard or ground attached to
and occupied with such house, or suffers
such receptacle to be in a filthy or
noxious state, or neglects to employ
proper means to cleanse the same, or

(2) keeps any public necessary without a license

from the Commissioners under sec-

Keeping unlicensed  tion 194, or, having a license for
public necessary, i

a public necessary, suffers such

necessary to be in a filthy or noxious

state, or neglects to employ proper

means for cleansing the same, or

(3) being the owner or occupier of any private
drain, privy or cess-pool, neglects
Not keeping private .
amin, &e., i proper  or refuses, after warning from the
order, L.
Commissioners, to keep the same

in a proper state, or

(¢) disobeys an order passed by the Commis-
sioners under the provisions of sec-
tion 199 or 199A, or

Disobeying ordsr un-
der sec. 190 or 199A.

(5) encroaches upon any road, drain, sewer,
aqueduct or water-course by mak-
ing any excavation, or by erecting
any wall, fence, rail, post or other
obstruction,

Erecting obstruction,
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| ~ shall, for every such offence, be liable to a penalty

(¥

not exceeding fifty rupees. il

Change.
In cl. (4) the words ‘“‘oc 199A ’ have been added by seg. 62 of Beng, Act IV of 1894,

Notes.

_ Offensive matter.—See sec. 6, cl. (10).

See. 199—setting apart of tanks, &e., for drinking purposes.

Sec. 199 A —prohibition to the use of unwholesome water.

Clause (5).—The term ‘Road’ here is not limited to roads vested
in the Municipal Commissioners. A person was charged at the instance of
a municipality under that clause with obstructing a path through his
paddy fields by erecting a fence at either end of it. It was found that
the public had a right of way over the path, and the lower Court convict=
ed the accused. In revision it was contended tha¢ the clause could only
refer to a road vested in the Municipal Comumissioners; but the High
Court held that the conviction was right and vpheld it, Ham Chunder
Ghaote v, Bally Municipality, I. L. R. 17 Cal, 634.

A conviction obtained at the instance of a Local Board of all the
co-owners for an encroachment made by one was upheld by the High
Court.—Bengalee, August 21, 1901,

See notes under Penalties.

218. Whoever, being an owner or occupier of
any house or land within a munici- .

Disobeying r(‘(||fi5i- IRT : : . 5
tion under wetion 2, p.a!lly,.falls to comply with a requi-
sition 1ssued by the Commissioners

urider the provisions of sections 202, 204, 206, 207
or 208, shall be liable, for every such default, to a
penalty not exceeding fifty rupees, and to a further-

penalty, not exceeding “ten rupees, for every day’

: during which the default is continued after the ex-.





