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"Nowhere", then, as Oooroudas Banerjee l remarks, "were the pro- , 
prietary rights of women recognized so ea rl y as in India; and in very . 
few ancient systems of law have these rights been so large ly conceded as 
in our own. In certain cases ••• a woman's dominion over her s/ridharlo 
is absolute" , • 

The Code Napoleon and th e Continental laws based on it give the 
wife an absolute right to ollly a part of her property, the parapherna . . 
But the rest has to be added to the C0111l11on household as dol. This Jaw 
of dot, which, again, is really a continuation of the law of lIos in the 
I T/st i tf/les of Justinia n , is thus less developed than the Hindu law of 
slridllOllo. 

The Married Women's Property Act (1886) of Eng land is, according 
to Boutmy in his Essai d' ll/lI! psycllOlogie poliliquf du pcuple aflglais au 
Xt X r siecle, essentiall y di stinct from the Napoleonic and continenta l 
codes in so far as it gives indepenJence to WOlllen proprieto rs. But 
c'/e n this Act falls sho rt of the Hindu. Because, as Maine z explai ns it, not 
on:y has the Hi ndu woman "si ngu larly full power of dealing with the 
slridhana, - not only is the husband debarred from inte rmeddling with 
it save in extreme di st ress, - but when the proprietress di es, the re is a 
special order of succession 3 to her proper ty, which is manifestly intended 
to give a preference, · wherever it is possible, to female re lations over 
males" . 

One llI;:ed not read into all thi s a conscious anticipation in India of 
the theory adumbrated by Mill in his Subjectioll of Women. We arc not 
confronting here the feminism of today, i. e. th~ economic independence 

,. and political enfranchisement of women Stich as ,Ire advucated by Bebel 
the German socialist in his classic on Woman. Rather, on the wJl(lle, 
the mi nd of the Hindl1 in regard to Pri vate Law was, to all in tents and 
pu rposes, not much distinct froJl1 that of the European. ... 

But first, it should be realized, however, that so far as the pater
familias of the pat ria rchal family is concerned, the spirit of Hindu juris
prudence was not more servi le than that of the early Roman Twelve 
Tables (8. C. 452). Secondly, the ecclesiastital law Q{.Europe IJrovidC! 
that the first charge of h man's prl)pe rty is the purchase of "masses" for 
hi s soul. And lfurc tile Roman Catholic me('ts on a common platform 

I Hindu Lilli' 0/ Marr/agf Ill.d SIr/dhlllla. p. 312; ct. Qibelin's Etud(s sur If Drail Civil (,IfS 

Hll1d6U$, Vol. I, p. Ill . 

~ Early Hls/ory, L('(t X l , p. 334. d. Coomarlswarny's M((,Iillt\lll/ Sil1ha/(st Art, p. 3!i for the 

corresponding (Xlsition 01 the Ceylonese woman. Vidr Boutmy'S English Ptoplt pp. 215-2 16. 

3 Mil , Ch 11, sec X I, 9, 12, 13; Ch I, sec 1II ,8,!I, 10. But th~ DdYlllaw (Ch IV, s(,( /I) Is 
differenl. 
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the Hindu wi th his doctrine of "spiritual benefit",1 according to which 
property is ge nerally held to b(" intended for the discharge of sac ri ficia l 
duties (pinda) for the manes of the dead. 

Culturally speaki ng, besides, thE' mentality of the Hindu woman will 
be found to be identical with that of the Latin (French and Ita lian) 
as described in Joseph-Barthelemy' s Le Vole des Femmes. Nay, it ~ ... iII be 
not much different fr0111 the femal e psyche of the United States in the 
early nineteenth century as analyzed by Calhoun in his Social History 
oj the American Family. 

• Sec tion 2 . 

Institutional Vi,.iya (Energlsm). 

Now that during the epoch of the "wilite man's burt hen" the Hindu 
has been deprived of the chances for di splaying an aggressive secularism 
except, if at all, onl y as a "second fiddle" to the " natural maste r", 
there has grow n up a general scepficism among Eur-American scholah 
even as to the capacity of Hindus for organized activity and institutioffln 
achievemel1ts,~ This occidental suspicion about the Orient has abwlute ly 
no fou ndation in facts. The Hindu I'iriyo (i. e. energy or genius) fo r 
orga ni zation and cooperative endeavor has exhibIted itself as nlu-:h in 
the political as in 'the non-political spheres of social life. 

(a) Somglla ("group-person" ). 

One Hindu institution at least is known to orientalists. This is the 
somgha or church of Buddhist Asia. Necessarily it is as old as ~akya the 
Buddha (B. C. 623- 543) . It has really had a longe r hi story, si nce in 
Pal)il)i 3 the philologist's time (B. C. 650) samglw was the "gene ri c" 
term for any public body, incorporated association or corpo ration. Its 
socia l significance was equivalent to that of the Greek polis (lit. city) 

10. C. Sarkllr, Ch IX, pp. 311-317. For the resemblances between Hindu, ureek, 0.,""':
:rnd Qcrmanic laws sec Olbclin, Vol. I, pp. ~!..~,~, l i4, 292, 302. 

I Smith'S Early Hisl., pp. 357, 4n ; Akl1ar, 385;0:':, His!. , pp. XI, XII. M';i,md,,', c".1Ii 
Lilt ir, Amitlll India is a roo to the swttplng sta tements 01 Smith, as Mookerli's HI,""./ 
India.! Shippillt is to the conventional theory rrgarding the alleged "splendid i501atron" 01 Hindu 
culture. .. 

J Ill , 3, 42; V. 3, 11 2-114 ; Majumdar, p. 90; Mookerji'$ L«al, 32, 33; qpandarkar's Ant. 
Hil. Jnd., pp. 14 1-1~. For the date of P1t)it)i see R. O. Bhandarkar's discu&SJon In the Bombay 
lJ{JU/luY, 1896, Vot. I, pt. 11, p. 141, 1M P(J$. BaCk, Hind. Soc., Vol. I. p. 00, and JlIyaswaL', note 
in the Ind. AliI., May, 1918. For polis r/. OL1~rt Murray" Rist 01 Ihe Gruk Epic, pp. 31, 79, 
SthOmann's Antiqulrits of GrUel, 91, 92, 95, 96, 121, 1'22, lind Dunning', Pol/tlral Thtorlt$, Vol. I, 
M.M,56. 

• 
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as popularized by the political philosophers of Hellas. The diHerent 
organized bodies of the seventh century B. C. were known as samgJ/as . 
of different species. 

Thus there was the puga cha racte rized as samglla of a special denollli~ 
nation. It wac; a co rporation of men \) belonging to different social 
groups (naIUHtiliyah) anQ (II) practising diverse (no regular os:. fixed) 
professions (aniyata-vrittayall), but (Ill) di stingu ished frolll other samghos 
by having a preponderance of economic nT secutar interests (orilla
'eama-prod/lanah). SllCh an association was either a Tmal COllllllune or 

• • a mUlIicipiulIl. 
A second samgl/o of the day was the vraia. It was similar to thc.~puga 

in having the first two "prope rties"; but its dil/erentium was ind icated 
by the concept of ulsedllfl-jiv;lIah, i. c., the profession of blackmailing, 
brigandage or hooliganism as a regular mcans of livelihood. The Euro
pean counterpart onhe Hindu vrata was the order of Ritter or "Knights" 
whose cxploits have received a romantic treatment in Goethe's G(iiz 
and Schiller's Rauber. The modern Bengali novelist Bankim Chandra 
Chatterji 's AI/al/da Matlla (The Abbey of Bliss) is likewise an idealization 
of a similar corporation . 

Th~ aytidfw-jivi somglla was a third organized body of Pal)ilJi's days. 
As the name implies, Oit was an association of men who "lived by the 
profession of arms". "" en proficient in military tactics used evidently 
to incorporate themse lves into bands, and were available most probably 
for mercenary sen"ice. This ~amghfI was therefore distinct from the 
vrala. 

The world into which Sitkya was born was thus familiar with several 
incorporated associations.l It was only a commonplace floating term 
of the period that Buddhist Villaya (discipline, organiza tion, gove rnment) 
literature of the fourth century B. C. adopted as the name of an ecclesias-
tica l polity. .. 

But the secular significance of the term continued to prevail as / 
current as ever. For, about the same time the school of politics associated 
wijh the name of Kautilya t descrtbed ... aU co rpo rate bodies by Pal)il)i's 
term. In the Ka utilyan category there were at least two classes of 
samgha. One class consisted of those who "lived by the science' of econ
omics" (vdrtd-saslropa-jiv!flah) i. e., were engaged in farming, industry, 
commerce or banking. To the other class belonged those wi th whom the 

" I Fick's Dit So~/ult OlltdtruUf im nl:irdDSWchw luditn zu BuddhU'$ Ztit , pp. 172-183 (chaRter 
011 Dft al/dtn rkr K alil/Ililt und HarKIlI'trktn). ~ 

I Arlha-Mslro, Bk XI, ch. J. ~ .if. 
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"epithet of raja or King was a source of social existence" Ii. e" who were 
rulers by profession. In Kautilya's days, therefore, the ordina ry sre'Qi 
or gi ld was as good a samella as the republic I)r non-monarchical body 
of people among whom "every person is a rajd". "" 

Thus during the period that closed with Alexander's failure in India 
and Chandragupta Maurya's exp ulsion of Hellenistic Greeks frolll 
Afghanistan Hindus were Ilsed to at least six classes of public association, 
viz. the puga, the vrala, the /i)llidlta-jivi, the 5rN)i. the raja, and the 
vihtira (monastery or church). While the first four would have been 
usuall y' known by t heir special names, the common tcr-n sQmglla would 
have denoted the republics of tile Uchchhavikas, Vrijjii<as and others 
as well as the ecclesiastical organization of Buddhist tllonks. 

(b) SOImillO ("group·person" 

In the later literature of polit ical institutions H1e terlll SOli/gila seems 
to have dropped out of general usc. Thc J1l0~t "generic" tc rm for pOlis 
with the authors of the smriti·scistras, at any rate, is samfiflO. In the 
fourth century A. C. Yajnavalkya I Ilsed it gene rically for any corporation. 
Somfiflas we re known to be divided into various classes differing from 
OIlC all olhcr according to the nature of objects for which the assaciation 
was instituted or the kind of persons organizing tilelllseives into a pOlis. 
One of these was the sr~i, i. e. gild, a second' was the naigama (also 
nigama) or qody of traders (the "gild merchant"), and a third was the 
pcifa~ldi, or group of socio·religiolls h""eretics and dissenters, e. g., Budd· 
hists, Jainas and other denominations; and ga~w (town) was the fourth. 

The usc of sarmilw as a "genus" is to be noticed in Mitra Mi sra's 
Vira·milrorlaya,2 a cornmentary on yajnavalkya. For according to him 
the puga is a particular class of salll/illa. 11 was lIladt up of those who 
"lived at the same place", but belonged to differellt social orde rs, the 
so·called castes , and followed different professions. 1t was thus a terri · 
lorial concept, the term fo r a village or town, having the same o)OnotaliOI1 
as in the grammar of pal)iJ).i. ~VrjnfU1eSya ra ,3 also, anothl!r COl1l1nel1· 
tator of Yajnavalkya, samu lla IS g~rict4'f0r ~e defines ga~w to be a 
dl\'isiol1 of samullQ and considers grama (vil1age) and other se ttled areas 
as belonging to this species. The same use of sam/ilw is to <be seen in 
Katy&yana,t a jurist dted by Mit ra Mi ~ra. 

The milieu that produced the dllarma or sT1iriti sastras (I~w",books) . 
was therefore one in which at least four or five institUlions the sretl!;.1 , , 
. -

I II , 192. 

t . , Majumdar, 17,~; Mookerjl', lAca/, 31. 

- . 
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the naigama, the p6$llt)di, the gt1tla or the pOgo were centres' of public ~ . 

life. l The common name for all of these bodies was samaha. 

(c) Omw (municipium and republic). 

4 But It would appear that people we re lIsing some of these terms 
interchangeably. The same institution was being described by different 
names, and the same name was bei ng given to different institutions. 
We have just noticed that Vijnanesvara uses ga~ta where Mitra MiMa 
employs pOga to denote the identica l "group-person". Both commen
tators were right because thei r common aut~ority Yajnavalkya'),jmself 
was responsible for the confusion, as he had used ga1ta in the sense.of a 

• town-corporation. Narada II (450 A. C.), another jurist who preceded 
these scholiasts had also done the same. Indeed the same confusion is 
to be noticed in all writings on smriti (tradition) and dharma (law).· 
Katyaya na similarly identifies g~a5 with ptiga when he defines it as a 
samOh.a of kuias or families. 

During the early centuries of the Christian era, the term ga~a appea rs 
to have been elevated one fli ght up in the series of "communities". 
From its status as the name of a gr6ma and pura, the domus and civitas 
of medireval European jurisdictions, it came to imply also the regnum 
of a wnole people, th\ls giving rise to another confusion in language. 
In the eulogies on military triumphs or other meri torious deeds in· 
scribed by poets of the period we find the term being used to describe 
the association of "self-rulers", i. e., of "poly-archal" peoples organized 
on the princip le of sva-rdj. Republican nationalities of the Yaudheyas, 
Mc'ilavas and others are thus know n as ga~~as in the coins' and inscri p
tions? of the Andhra-Ku$an and Gupta times. The poets of the Mahilb
Mrata 8 also described the states in which all were.. "equal" by the 
same epi thet. 

either samaha nor ga~lQ' seems eve r to have acttui red the com- \ 
prehensive connotation of samgha. But the diversity of Gie rke's "group 

1 JOIlY 'i Rtcllt, p. 136. 
I II , 8, 187- 192,361. 
, Intl'OlJuction, I, 7, X, 2. ... 

. ~ 
.... I Manu 111,164, 1\',209 ; ct. also Sukra, IV, v, 59-62. 

, Viram(ttxla"a, p. 426; Majumdar', interpretation (p. 94) of K!lty!lyana'$ passage Is untenable; 
d. Mookerjl', L«1ll, 30. 

• Cunningham" C,ins,/ Antie."!! India, pp. 76-79; Rapson's IIldlan C,lns, p. 15; Banerjl', 
Pr4tllfn M uar4 (Al}dent Coins), Ch. VI . 

• ' Fled', GUptll IflsaiplilHlS, pp. 14, 152. Ep. I/ld. 190:5--00, pp. 44-47. 
• $ lInll, eh. eY Il, 31-32. 
• Note t &e uSt.o~ l"1Ia In J alna Uterat.re. d. JaCObi'! Jalnll Sulras, 11 3,7!3, 286, 306. 
Sarkar, Political Inltltut ion.. 3 

• 
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./ persons" ' in Hindu public life througb the ages is se lf-evident. The 
attempt on the part of grammarians, logicians, political theo rists and 
lawye rs to analyze the conce pt of a public body and differentia te its 
various species is also significant. The story of Hindu public life has 
therefore pa rtially.to be sought in the development of samgllas, samlihas 

. and ga~ws,l the diffe rent categories of what may be called the Asian pOlis. 

Section 3. 

Organlz~4 Charities and Utilities. 

As specimens of Hindu energism in group-activ ity let us begin with 
organization in social servi.ce or welfa re work. !n Eu rope the hospital 
was unknown until Emperor Constantine (306-3::S7) founded it for the 
fi rst time in t he fourth century A. C. But in India the first hospitals 
both for animals and'llUma n beings were founded at least as early as 

, the thi rd century B. C. by Asoka the Great. 2 And about 400 A. C. among 
the institutions that drew the notice of F."Hien,' the Chinese scho lar· 
saint, at patali ·putra, the capital of the Gupta Empire, we are told of 
the free hospitals "founded by the respectable nobles and landowners of 
the country" , These were resorted to by "the poor of all countries, the 
destitute, cripp les and the diseased", and every' kind of requisite help 
was offered gratuitously. .. 

Similarly Hindu publie life can cuunt in its manifold expe rience the 
founding and maintenance of pari$ofs (academies) for the prosecution 
of research in the arts and sciences, as well as of educational institutions 
of ambitious scope and encyclopaedic character. It was in the ha nds of 
scholars who graduated from such centres of learning that the administra
tion of government was entrusted.4 One sllch institution was the Uni 
versity at Nalanda in Eastern India (Bihar), founded by Emperor 

. Narasimha-gupta Baladitya (c 469- 473). Itsing, the Chinese sc"o lar, 
was an alum us of this university fo r ten yea rs (675- 685) in the depa rt
ments of medicine and logic. ~he number of residents at Naianda 
exceeded 3000, was between 3500 and 5000, at that time. The lands 

# ~ po~sessed by the University comprised more than 200 villages, the gifts . 
• 

I A brochure given o" cr 10 Ihe analysis of lhese and othl'l' ncw lerms In Indology from Iht 
conslitullorfll.l and economic vlewpoilllS il a desideratum for comparative politiC!'. 

I Rock Editl II. 

• Seal', T't1'I'd~ (1/ Fa HiM and Slm2 Yunl, p. 107. For Ih~ political "immunities" of a vl11l1ge 
belonging to • hospital in Ceylen ~Idt p. 75 . 

• Takakulu', IIslnl: RtcDrd (1/ tilt, Buddhlll Rtlir1on , Ch. XXXIV, p. 177. 

• 
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of kings for seve ral generations. l Itsing mentions eight halls and three 
hundred apa rt ments among the buildings of the institution.: 

The Nalanda co rporation was a residential-teaching university like 
the £f Azhar at Cairo and gave instruction, rOOIll , board , and medicine 
free of any cost whatsoever. Hiuen Thsang was very much impressed by 
its architectural magnificence. "The richly adorned towers", as we read 
in hi s Chinese biog raphy, "and the fairy-like turrets, like pointed hill
tops a rc congregated together. The observ(liori es seem to be lost in the 
vapo rs of the morning and the upper rool1ls tower above the clouds".3 
This was the institution that inspired in subsequent years the monastery
co llege at Horiyuji near N:ua in Japan. And it is on record that the 
Afghan schola r Vira-deva was elected Cll cellor here in the ninth 
century then enjoying the patronage of Deva-p{ila,4 the Bengali sdrva
bIIouma of Eastern Ind ia. It is ubvious that for several centuries after 
their establishment the Universities of Bolog na, Paris and Oxford !> would 
ce rtainly have envied the material endowments and internationn] re
putation enjoyed by the presidents and faculties of Nlilanda for about 
seven hundred years (c 500- 1200). The long story of this university .. 
bea rs undoubted testimony to the continuous and cUlllulative organizing. 
abi lity of the ra ce in which it flourished. 

A very interesting sahi/yo pari$ot (literary academy) of southern 
India was the Sangani of the Tamils 6 at J\-1adura. Early in the Christian 
era in this Pandyan city a body of censors formed themselves into an 
institution to co rrect the abuses of literature. The third of these Sallgams • 
was in existence in the second century. Forty Hine critics and poets·were 
members of this association, which thus anticipated by Jbout fifteen 
hundred years the French Academy founded by Richelieu (1~7) in its · 
aim at checking the growth of literary weeds. The Sangam enjoyed the 
patronage of the state for several ge nerations. It s influence on the. people 
Illay be gathered from tHe fact that the celeb rated Tami l classic, the 
Kural of Tiru-valluvar, received the imprimatur of the academy before 
king Ugra-Peruvalludhi. It is interesting to note that the autho r himself 
was not a member of the association. Similarly the two other master· 
pieces of the Augustan ~e of TaHli llite rature, viz., the Epic 01 the Anklet 

· .. . 
--- . .# '. 

I Ibid, Ch. X, p. 65. 

I Ibid, Ch. XXX II, 154. 

a Bul's Lift 0/ Hlum r/uia"'12, pp. 110_112. 
, Ind. Alit., 1888, pp. 308-:;og, 311. 

• 

• Leach's E4u(ot/onal Charlu$ and DOlummts (A. C. 5!i8-1909), pp. xxiI-xxviI, 276-
• Alyangar~1 Anc. Ind., pp. 70, 337, 359, 300, .379-382. , ,. 

• 
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and the jtwel·Bell, were submitted to the examination of this body of 
connoisseurs. 

Pari,ats or academics, whether stationary or peripatetic, have indeed 
~ existed in Ind ia since time immemorial. Medicine, grammar, logic, 

chemistry, mathematics, political science, jurispruden,;:e, almost every 
branch of learning has grown up in India through the dubbi ng of in
tellects, Cooperative researches have been the tradition of intellectual 
life among Hindus. As a result of these corporate investigations we know 
today onl y of "schools" or "systems" of thought, very rarely of the 
individuals who built them up through the ages. Most of the names in 
the annals of science and philosophy in India are those of masters or 
pioneers, and these agail\. are but pseudonyms associated with the 
patronymic sai nts or gods, t he Prometheuses and Apollos of Hindu 
culture. 

It is this collective or pari$adic origin that explains why the treati ses 
.on arts and sciences in Sanskrit literatu re have in gene ral the title of 
• Samflitd l. e., compliation. Mostly encyclopaedic works, as these are, 
they bear inf~nal ldence of the collaboration and cumulative expeiience 

~ 

.. of many minds. • 
Individualistic ideals and ends are as a rule associated with moral, 

religious, and spi ritual affai rs in Ind ia. Yet even in this field the capacity 
for cooperation has been equally evident as in "ther spheres. Every 
twelve years Hindus have had a Counci l of Trent, so to speak, si nce the 
earliest tim es. These congresses of spi ritual leaders, the sonytisins, monks 
and hermits, are called Kumb/lo· Mela after the planetary conjunction 
(of Kumhha) which recu rs periodically. The prcsent·day survivals of 
these insti tutions are tremendous vitalizi ng forces; thei r de legates number 
about 75,000, and the audience millions. 

'Some of the inscriptions of the ancien t Gujaratis throw an interesting 
Sidelight on the Hi ndu lega l sense and institutionalism. India's apprecia
tion of corporate energislll will be evident from the measures that 
General Ueavadata adop ted to perp~tuati the beneflts from his charities. 1 

This great philanthropist of the Andhra Deccan had the terms (If his 
. ' elluowments registered by the Iligama·sabhti (town'corporation) of 

.Govaraha Nasik). And these were then inscribed on the door of the 
monastc;r . Gifts for public purposes used thus to be looked after by 
public bodies. 

1 £OT/)' His!. Ddi., Set. IV. 
, 
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Section 4. 

The Polltlcs of Ecclesiastical Bodies (Sttmghtu). 

As embodiments of Hindu institutional life we have to mention also 
the vihdras or monasteries of ancient and medireval India. These were 
samuhas i. e., public bodies and were bound by definite rules and regu
lations as to election; quorum, voting, and business procedure. Students 
of European polity are aware that on various occasions in the West the 
church and the state have borrowed from each o(her the methods 
of internal administration. It would appear that in the Orient also 
common principles of organization have been followed by religious asso
ciations and secular institutions alike. '"' Tpc' ecclesiastical bodies of 
Buddhist Asia should have thus to be treated as quasi·political corpo
rations , even independently of the fact that in certain regions, e. g. in 
Tibet and Mongolia, as in Catholic Europe the spi ritual head has claimed • 
also temporal dominion over his flock. 

The origins of all this institutionalism are of cours!; to be so ught in 
_ the publicity work and propaganda methods of Sakya the Buddha 

himself (8. C. 623- 543). Sakya's father and brother were raids or 
archons i. e. president::. of the Sakiya Republic in Eastern India. It was 
natural, therefore, ttlat when he fled the world and founded a Samgha 
(Order) of monks, tire only constitution that he could conceive for it 
was that with which he had been familiar at home and in his own state. 
And as a matter of course he made no distinction between hi s own 
ecclesiastical order, the Samgha, and the ('on temporary republican · 
Confederacy of the Vajjian States, when called upon to enunciate the 
"seven conditions of the welfare for a cOlllmunity". 

Of these seven conditions three may be regarded as directly con~titu
tiona! or political. "So long, 0 medicants" , said Sakya, "as the brethren 
meet together in full and frequent assemblies, - so long as they meet 
together in concord and rise in concord, and carry out in concord the 
duties of the Order, ... so long as the brethren honor and esteem and 
revere and suppor.t the eillers of experience and long standing, and hold 
it a poi nt of duty to hear~en to thei r wordS, - so long may the brethren 
be expected not to decline but to prosper. " 1 , 

In this Sakyan constitution, defining , as it did, the type as much 
of an ecclesiastical society as of a secular state, e. g. a clan-republic, 
there are .emphasized, a:; we see, tIle importance of the assembly, the 

I MQ/l6,pDrjnlbdbna-I~lta, Ch. 1,6, In Rhys Oavids' Buddhist SutlllS. VOl. II, pp. 6-1. The 
lubjfct ..... as dls(USSfd for lhe flut time by Jayasy .. a! in th~ Mild. R(\!. 1913 . 

• . 
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• 
need of unity, and the authority of age and experience. This last feature 
is such as was embodied in the primitive Indo-Aryan, Teutonic and 
Hellenic polities or is in evidence today in the Japanese Oenro ("e lder 
statesmen"). These and other principles of sakya's pvlitics have all been 
codified in the ChuIla-vagga and the MahO.-vagga, both of which treatises 
lIIay be regarded as statute-books laying down the fundamental laws 
and constitutions (Vinaya) of Asian ecclesiastical bodi~s. 

The following is a typical picture of the method of deliberations 
generally observee in the Buddhist monasteries and conferences of ancient 
India: "Then the venerable Maha Kassapa laid the resoluti on before 
the Samgfw: 'Let the vene rable Samgha hear me. If the time seems 
meet to the Safl/glza, let the Samgha appoint that these five hundred 
bhikkllus (monks) tak e up ftleir residence during the rai ny season at 
RAjagaha . •• This is the resolution. Let the Samgl,a hea r. The SUII/glla 
appoints accordingly. Whosoever of the venerable ones approves the reof, 
let him Iteep silence. Whosoever approves not thereof, let him speak. 
The SalT/gila has appointed accordingly. Therefore is it silent. Th us 
do I understand.'" 1.0 

An important feature of these monastic lIIstituti ons was that' no 
business was he ld val id without quorum. " If an offici al act, 0 bhikkhus," 
as we read Sakya saying in the Mahdvagga,2 "is perkmned unlawfully by 
an incomplete congregation, it is no real act and ought not be performed." 
Along with thi s caution against incomplete cong regations went the 
injunction against "unlawful acts." In the following extract tlle Maluf
vagga 3 11lentions some of those acts that have to be ruled out as unconstitu
tional: "They perfo rmed unlawful acts before an incomplete congrega
tion; they performed unlawful acts befo re a complete congregation; they 
performed seemingly lawful acts before an incomplete congregation; 
they performed seemingly lawful acts before II complete congregation; 
a single bllikkflu pronounced expulsion against a single one; a si ngle 
bllikkhu pronounc.ed expulsion against two; a single bhikkllU prono~nced 
expulsion against a number of bIIikkhus,. a single bllikkflU prronollllced 
expulsion against a Samglla". As no unlawful acts were to be permitted 
within the church or aTllong the church membe rs, Sakya definitely laid 
down .the rule: "Therefore, 0 bhikkllus, you ought to train you rself thus: 
Lawful acts which are pe rformed by complete co ngregations-such acts 
we will perform." t 

1 Chullo-l'Qgga, Xl. i . 4. 
t IX, iii, 2. 

* IX, ii, 1. 

• Mahii-vaua, IX, ii, 4. 
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A breach of this ruli ng appears to have been committed by the 
monks at Vesali in 443 B. C" about a century afte r the death of Sakya. 
They ordained, for instance, that it is permitted to a Samgha which is not 
sufficiently numerous to accomplish an ecclesiastical act by saying 'we 
will make the other bhikkhus consent when they come.' This ruling 
called anumati-kappa was challenged as illegal by the bIIikkhus of other 
f'entres, and the case was submitted to a jury for trial. The jury decided 
against it} 

In order to ascertain the opinions of the lIlembers in regard to the 
topics discussed the ecclesiastical organizations made use of co loured 
saldkas (or pins) of wood. These were the voting tickets. A sa/aka
gahaka ("taker" or collector of pins) or tell er was appointed by the 
association to explain the significance of the colours to the voters and 
t!len take the votes . In the Chulla· vagga 1 we find Sakya describi~. JliY'" 
ballot and other kinds of voting. " I enjoin upon you, bhikkhus", says I~ , 

"three ways of tak ing votes, ** the secret method , tile wHispering 
. meth'ld, and the open method." The secret meth od of taking votes is 
then described. "The bIlikkhu who is the teller of the votes is to take 
the voting tickets of different colors and as each bhikkhlJ?com.~s up to 
him he is to say to him thus, 'This is the ticket for the man of such an 
opinioil, this the tickd fo r the man of such an opinion. Take which 
eve r you like'. When ~Ie has chosen (he is to add), 'Do not show it to 
anybOdy." The Chlll/a-vagga enumerates also ten cases of "inva li d" 
voting.3 

As conflict of opinions is inevitable ill dCL1lOc ratic deliberations, the 
rule oj the majo rity was accepted by the Samglla as the rpg ular proce
dure. "By that- bhikkllU, the taker of the voting tickets", we read in 
the CllUlla-vagga,' "are the votes to be collected. And according as 
the large r number of the bhikklllls shall speak, so shall the case be 
decided". 

All this points to the highl y deve loped institutional sense and cor
porate consciousness among Hindus. And these principles of sama/la 
(or public associations and corporations) were not the patents of 
Budd hist, Jaina or any otiter religious bodies but were held in solution 
in the genera l socio-economic and 'civic life of ancient and medire:val 
India. These quasi-political institutions were only drawing upon and 

I Pollssln'$ ~'8uddhis t Countils·' In the In4. AliI., 1!X)8, p. 89 . 
• I V, xiv, 26 . 
• IV, x. 
4 IV, xlv, 24. Rt the ptinclple of major ity vldt In/rD, p. 82. 

• 
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'..: contributing to the same stream of national experience as dit1 the 
.". economic SfetllS (gi lds) and the political gatlos (republics) or conltitu

tional sabhds and samitis (as~embliesV 

Section 5. 

S~i, (Gilds) of Peasants, Artisans and Merchants. 

It is well known that the "chartered liberties" en joyed by the 
IlIcdi<eval towns, c. g., those of the Hanseatic League , have been great 
formative forces in the evolution of modern states in Europe. An 
analysis of the municipal privileges, the tiber burgus as they were called , 
brings us invaria bly down to the basic economic factors . viz. the gild 
merchant and the craft organization. Probably these units wcrc not 
identical with the boroughs. Nor do they seem to have exclusively 
representccf'\he vital principle of borough life. But there are no grounds 
for doubting that these industri al and commercial nuclei were some of 
the chief "characteristic elements of the municipal constitution".2 It · 
was these economic fraternities that had -<f: he lion 's share in the govern
ment of the greatest cities like London, Paris, Cologne, Ghent and 
Florence.' . 

The Orient was not poor in such economic centres of civic vi ta;ity 
in ancient and medireval times. Students of commercial history are 
ge nerally familia r with Chinese gilds.4 But it is not so well known that 
in India as in China almost every. economic function from agriculture 
to money-lending and banking was organized into a gild. 

" J. Archaeological Data. 

Epigraphic evidences in regard to the gild of peasants are practically 
nil for the time being. Cultivators' unions have only to be inferred from 
the genera l laws on the subject of "companies". Gautama ' (c 55O-B. C.), 

I For aMloglf.'S and interactions betwet'n civil and rdigious S(Ki~tjn in the Wf.'St set' Ouizot's 
Hiss",), of Civilization in EuroJH, Utturf,'S V, VI, XII , V/cIl MI)II~r'l H lstor)' O/Iht ChI/$1/ull 
Church, Up, '2$-242, 328, 337, 

I GTo)U' Gild M rrch(lnt , Vol, I, pp, 92, 105; Article on "Gilds" In Pall:r3ve's Didion(Jf), of 

POolllic" Econom)" Sidgwit!t's DtI't/opmmt Of Europttm Pollt)' , 238, 251, 

I Unwin's Gilds and Companit$ oj London, p, til. 

t Macgowan's articlf on "Chlnete Guilds, or Chambel'1 Of Commer« and Trades UnloM" In 
the j oum" oj Ihr NlXth CMIlD Brolrch oj fhl RfI)'fI/ Asi(ll/r 50(/tl )', 1886, New Strles, Yol. XXI, 
pp. 133-192. • 

• XI, 21. 
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, 

Manu l (c ISO A. C.), Brihaspatj' (c 650), Sukra,' all writers mention ·l.
the 36Sociation of ag ricu lturists in their schedule of ~rtt'ls, The associ a- • 
tion of shepherds, however, is not unknown in the inscriptions. In the 
elevtnth centu ry, under Raj endra Cho la, the shepherds of a village in 
Southern India agreed to become security for one Eran Sattan, a fe llow
shephe rd "who had received 90 ewes of this temple in order to supply 
ghi (cla ri fied butter) for burning one perpetual lamp" . If he died, 
absconded, or got into prison, fette rs, or chains, the fraternity bound 
themselves to discharge his duties.' The responsibility was thus con
side red to be a joint one by -ffie membe rs. 

In regard to the gi ld me rchant more inscriptions Illay be drawn 
upon. In Madras of the twelfth century unde r Vikrama Chola (11 18), 
the hero of an historical Tamil poem, there was a traders' gild i with 
a membership of 500. It s activities and interests were coextsnsive with 
the South Ind ian Empire. In Gupta India during the fourth and fifth 
centuries banke rs (~re$fhi1lS), trade rs (sartthuvdhas) and mercti'ants 
(kulikas) used to close their businsss correspondence wit h clay seals. The 
lIigama or co rporation of these commercial inte rests, with headquarte rs 
probably a t Patali -putra, was "something like a modern chamber of 
comme,rce".' Such bod ies working, as they did, in conce rt (sam
bhUya) we re notoriods in the fourth century B. C. owing to their 
attem pts to "corner" 'he market. The prob lem of " profiteering" had 
to be tackled by the Mau rya Empire especially because the union 
of merchants tri ed to raise pricts so high as to yield a cen t per cent · 
profi!.' 

The gild merchant must have been in existence in the sixth century 
B. C. as Gautama's Dharma-SUIra mentions it as one of the Jaw-"making" 
or law-"d eclaring" bodies.s Still earlier, as the Valahassa, Chullaka selthi, 
Supparaka and other jdtakas' or Buddhist "Bi rth Stories" narrate, 
mari time and land commerce used to be undertaken on the joint stock 
principle. by companies of "five hundred trading folk", "seven hundred 

• VIII,40. 
I I, ConstitutJon 01 11 Court of Justice, 2ft. 
) IV, v,lines ~ 
, Hultzsch's S(}IJII/ Indian Inuriptio"s, Vol. II , PI. ll l, cite-d in Coomaraswamy's /mlion 

Crof/smllll, p. 11. 

l QO"IItr"llmtllt Epierllphisr's RtpM1, 1916, p. 121, cUed in Majum!lar p. ». 
• All". RIp. 01 'ht Arfl/. Sur., 1003--04, p. 104. 
, Aitltll, p. 403. 

• lOt:. ,Ii. 
• Majumdar, pp. 32-33; MookerJi's Loflll, pp. 45-41, 16, 77. 
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merchants", etc. India's expe rience in commercial unions is therefore 
at least as old as China's,1 • 

The story of Hindu craft gilds may be to ld with more detai ls and 
greater confidence. Unions of ind ustrial experts or workingmen's gilds 
we re conspicuous insti tu tions of the Gupta Empire. In 465, under 
Skandagupta, a gi ld of oi l-men t at the dty of Indra-pura presided over 
by J ivanta was entrusted with an endowment out of the interest of 
which a temple lamp was to be maintained. The terms of the deed 
stipulated that the removal of the corporation from its present head
quarters wou ld not invalidate its jurisdicti on eve r the prope rt y. Nu lli
fica tion of the trust might ensue only frolll the dissolution of the gild 
(or secession of some of its members). In"Kumara-gupta's time (413- 455) 
a gild of silk weavers ! was forllled at the city of DaSa-pu:a. They had 
migrated j rolll Central Oujarat, but part of their comrades took up 
other pursuits, e. g. archery and fighti ng. ast ronomical st udies, and 
asceticism, at thei r new place of domicile. Incidentally it appears that 
the change of he redita ry or caste occupations was not rare in Gupta 
India. 

Among Guja ratis of the early Ch ristian era under An'dhra Emperors, 
there were gilds of weavers, druggists (gtindflikas), corn-dealers (dhQnyaka
sr~lis) , and oil-manufacturcrs.4 Like the gilds of the Gupta Empire the 
Andhra gilds also d ischarged the functi ons of banks. Mone ys and rea l 
esta tes were received by them in perpetuity as a deposit or trust fund. L 

For the usc of this ploperty they paid to the beneficiary named in the 
grants interest varying from 9 to 12 per cent. In 120 A. C. two gilds 
of weavers' at Gova rdha na (Nasik) were entrusted by General U~ava

data with 2,000 and 1,000 kar~apaT)as. In the third century seve ral other 
gilds of the same dty,' viz. those of potters, oday6ntrikas (workers 
fabricating hydraulic engi nes or water-clocks), and oil-millers, became 
trustees of a permanent endowment to provide medicines fo r the 
monks of a Samgfla. The planting of waysi de trees was one of the 

1 Werner's ClllnfSt SlXiolQgy, Table LI ; see the Vedic references to gilds in Mookcrji's Local, 
p.4L-4.1. 

s Ciup. Insc., p. 7L; lor the OwaLlor giLds 01 the tenth Century l'ldt p. 63. 
~ Ibid, p. SO. 
4 R. O. Bhandarkar's Eruly HIsI .• sees. IV and VII . 

I "Nasik Inscriptions" in the Arth. Sur., VOL. IV, p. 102 (cited in Hopkim' India Old and 
Ntw, p. 175) • 

• Ep. /'ld ., 1905-06, pp. 8!i:, 83. 
, IbId, p. 88. -
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objects for ",,:hich a gi ld was similarly endowed with the income of 
two fields. l 

Like the gild merchant the craft gild also must have been prominent 
in Maurya times. Kautilya's scheme of fleecing the "gold- lords" for the 
public treasury has reference most probably to the gild of go ldsmiths,! 
His Artha-sustra suggests, besides, that certain wards of the city should 
be se t apa rt fo r the corporations of artisans,3 And one of the function s 
of the Imperial superi ntendent of accounts was to record all about the 
cus toms, professions and transactions of the associations, whether of 
traders or workmen, rural or urban.· 

Kautilya's idea about the establishment of gilds in the different 
wards of a city was but a reflex of the actua l civic life of his own ,1Ild 
previous times. For in th e Silavalloga and other jdtakas 6 streets (vlthis) 
are sometimes named from a particular class of artisans living in them. 
Even an entire village of 1,000 families was ofte n monopolized by a 
sing le industry, e. g. smi thery or timbe r-work. 

Gild:; WHe then prominent instit utions among \-lindus as ea rl y as 
,,; the sixth and seventh centuries B. C.; and epigraphy traces them down 

to the Chola Empire. The Buddhist sto ry books open up to us an 
economif India in which the various orders of manual and skilled workers 
were organized on the" corporate basis. There were gilds of sail ors, 
musli n-weavers, leather·tI.'orkers, painters, goldsmiths, workers in war
imp lements, stone-carvers, and so forth.8 In additi on to the conventi onal 
"eighteen gilds" there must be mentioned also the unions or companies 
of tradcrs and commercial mcn. For al1 subse411ent periods si nce then, 
therefore, the 'law books could not but devote special atlcntion to the 
gilds as economic institutions of the land. Gautama's Dharma-slitro7 
was composed or compiled in the milieu of gi lds of peasants, herdsme n, 
traders, moneylenders, and artisans. Gilds held a hi gh place in the 
Kautil yan theo ry of finance as important sources of public income.' 
Authors of the third century A. C. e. g. those responsible fo r the com-

I See detailS of tile five inStriptions in r.'.~iumdar, pp. 8-10. Vidl tile soutll Indian inscrip· 
tions in MookcrJi's 1..«aI, pr ... ~99. 

II p. 305. A "house of the &ild" belonglllg to Ille Maurya period Is dc-scribcd by Marsllall in 
hI! article on "Excavatlolls at Ohila" In the Arlh. Sur. Ann. Rtp. 1911_12, pp. 30. 31. 

8 p. 61. 
, p.69. 
, Flck'. Sozlalt GlltdUun" 179--- 181; MOOkerji's Lf)(ol, 74 . 
• Majumdar, 4; ct. also Rdm6yotl<l Ayodhyd·kdnda, Ch. XIX. 
1 1..«. ell. .. 
• p. 66. -
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pilation of Vi~1).u's law~book 1 were living in an age when the gilds of 
metal workers, especially goldsmiths and si lversmiths, were well in 
evidence in social lifc. Not only Manu 1 (c 150) and Y~jnavalkya I (c 350) 
but all jurists down to Narada' (c 5(0) and Brihaspati l (c 650) had 
consequen tl y to reckon gilds among the subjects of "private law". These 
public bodies we re expressl y mentioned in connection with crimes and 
punishments to which aJrindividua ls were liable according to the laws 
of the state. The violation (vyatikrama) of samfJids (gild compacts or 
agreements) was accordingly important enough to demand special treat
ment along with the ge neral law of cont ract. 

2. Samiihas QS "Group-Persons" . 

But not all unions, companies or associations are "corporations". 
How far, therefore, it may be asked , were these sretlfs (often identified 
with gDtlQS and pagas) of the Indian socio·economic system real gilds? 
To what extent did these samaha organizati (lns come to be conceived 
and recognized by Hindus themselves as "artificia l civic bodies", i. e. 
"aggregate individuals" with "natural corporate exi s ten~"? The book 
of Brihaspa ti (eh. XVII) furn ishes an answe r to these queries. The 
juridical concept of a corporate person or one·in·the·many as pertaining 
to srt'TIis is quite manifest in the particula rs he :ays down regarding the 
consti tution and rights and duties of samfihas. The older Yajna-valkya 
and his medi<eval commentators also leave no doubt on the point. 

Gilds were gove rned by boards of two, three, or five persons.' They 
conducted their business in a sabhd, i. e. sovie t or public assembly. 
As corporate bodies they could make samaya 7 or compact with private 
individuals as well as among themselves, and the state had to see to 
it that gild compacts were enforced li ke all other compacts in the 
land . . 

The "power of attorney" could be conferred by them on some of 
their members, and these agents represented the associations in law 
court s or other public offices. Accordingly the funds donated by the 
government to a single me mber had to be deposited with the join t stock 

I H('pkin$' Ind /o, p. no. 
I Viol , 5, 219. 
s 11, 15, 187,1 92. • 
• X,.5 ; Vidl Gibelin 's Eludes sur It aroil (MI dts HlndOIlS, Vol. I, pp. 299--310 (On Soc/his). 

, XVll , 19. Some 01 the gilds of Ceylon In later times art descrlbtd In Coomarnswamy'l 
Mtdi/NII!ll, pp . .55-.56 . 

• Brihaspatl, XVII, 10. 

'NArllda, X, I-~ Brlhaspatl , VIII , 9; XV II , 5. 
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of the samuha.1 In Yajnavalkya's code anything acquired by a member ../ 
of the gild while on gild business was to become common property. 
Eleven times the value of the acquisition was the penalt y for wilful 
violation of this ruling.' According to Brihaspati any member who 
injured the joint stock might be punished with deportation. 3 

'T he ag reement entered into by a gild was binding on each and all 
of the members. Anybody failing to perform the duties implied thereby 
was liable to be banished and have his property confiscated.4 All ex~ ./ 
penditures we re treated as common charges. 5 Responsibility for loans 
contracted by a member on behalf of the association was also common. 
Lastly, srttlis had the "right of joint action" in relation to the state, 
as we have noticed in the agreement of the south Indian shcpherds,6 
ont of the privileges for which the European craft used to fight. 

According to Katyayana, an authority later than Brihaspati, cited ./ 
in Mitra Misra's Vira~mitrodaya7 and Chandesvara's Vivdda~rat"akara,e 
two commentari es on Yajnavalkya and on other jurists new membe rs 
were entitled to share equally with the old the properties of the established 
gild. Debts ofJhe samaha were likewise to be shared by them as a matter 
of course. Nay, the spiritual merit, as says Mitra Mi sra, accruing from 
charities and religious se rvices that the gild may have undertaken in the 
past was believed to be ~neficial to persons who were elected to membcr~ 
ship long after the deeds had been performed. The usual mode of cooption 
was sarva~sammatj i. e. unanimous approval. 

Nothing illustrates better the "legal fiction" of corporations as 
"immortal persons" than these latter·day ideas in regard to ga~a/\ 
srt'Ql, and varga. It is clear, therefore, that Hindu samuhas, whether 
of capitalists, working men or peasants, and trade unions or commercial 
fra!ernities had the distinctive characte ristics of a homogeneous "com~ 

munity" with common rights and cOll1mon obligations, - the "rea l 
group·persons" of Gierke and Figgis.' 

I Brihaspatl, XV II , '22,2-1. 
t i l, 180. 

3 XV II, I ~. 
. . 

• '&i4, XVII, 13. 
i '&i4, XVII, 24. 

• Supra. p. 4\. 
T p. 432. For schools Of Hindu Uw see O. C. Sarkar, PI'. 2S-29, Jolly's Recht, 31-41, 

8ml Mitra, 51-69. • 
• p. 188 (chapter on SanWia·yyalikramD). 
• ct. Barker's arUdc 011 Ihe "Dlscrcdllcd State" in the PoUlirai Quar/oly, Feb. 1915, p. Ill. 

The Importance of this question has not btoen l:I"aspe<l by previous lIuthors althouih ,omt 01 them 
hive dted tht relevant pU5Ilies in othu cootexl$ . 

• 

• 
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3. Tile Politics 0/ Economic Associations. 

We shall now analyze the COli,titulionai, political or civic immunities 
and liberties' enjoyed by We gilds of ancient and medi reva i India. This 
wi ll throw light on the amount of decentralization achieved in -Hindu 
polity. No governmental documents are available however. The o'll ly 
authorities are litera ry. ' 

In the first plac~ sr~lls were monopolistic organizations anxious to 1 
maintain in tact their economic autonomy. We learn from Narada that 
the gilds wcre indeed open to more than one socia·,religious group Of 

caste,l But ge nerally speaki ng, their regulations we r~ as exc lusive in 
spi rit as the o"rdinances, say, of the English hatters' craft in the four
teenth century.! They sought to regulate the numher of app rentices 
and also the hours of labor.' On festive occasions, in st rE:et processions, 
and at soCial ga therings each ~re~i was rep resented by its own banners 
and buntings bearing on them the implements and emblems of the 
respective crafts. ..' l-

In the second place, the jeW;aka (alde rman) and settlii, i. e .. the heads 
of corporations were treated by kings a~ representatives of the people 
fu nctionally divided as artisans, merchants and peasants. In prc-Maury~ 

times, i. e. previous to the third quarter of t~e fourth century B. c., 
it was through their gilds that the people we~e summoned by the king 
on important occasions.' $r(~lis appear thus to have played an important 
part in the public finance. The taxes to be paid by traders 8Q(kother 
inhabitants of the town were agreed upon by the rule r "in co~ tation 
with the heads of the gilds".~ • 

Necessarily, therefore, in the thi rd place, mukhyas i. e. heads, presi
dents or representatives of the corporations constituted, like councillors 
of the king, an important "estate" of the realm.· At the coronation of 
kings, e. g. in the Rama)la~w, gilds had the right to t!le sprinkling or 
anointing ritual. Sometimes gild members occupied high state offices, 
as we know from the jdtakas.$ Socially, on the whp le, they were "peers" 
of the king. As poets of the MahdbhQrato? have declared the royal ideal 
of manliness, ki ngs were ashamed to return to thei r homeland if they were 

"Hopkins' India, p. 174 ; Mookerji's Lora/, pp. 58, 61 . 02. 
I Unwin, p. 89; Palgravt's DWionory ("'Cralt gilds"). 

• Birdwood's Indusrria/ Arts o/India, pp. 137-140; Hgpkins' India, pp. 171-174, !93-196. 
# See Nifada's rulf.'S of apprenticeship in Mook~rji's Ulwl, 51, 52. 

• Rhys Davids' Buddhist India, p. 97. 
1 Hopkins' India, p. 176. 

• Flck, p. 177. 
, VGnD-pa,~a, Ch. 248, Hi. 
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· defeated in battles. For, "what would the elde rs of th e gilds say to me", 
argued the kings, "and what sho uld I speak to them in reply?" The 
moral control exercised by gilds on state policies may be presumed to 
have .been of a high order. Undisputed, therefore , was their influence on 
public opinion. 

In the fourth place , leaving aside the fact that men following the 
soldier's profession were ofte n organized on the gild princip le (srf1.li-vala 
or gild corpsl e. g. the K~atri ya gilds of Gujarat described by Kautilya) 
the ordinary indust rial and commercial srN.lis had great military import-

· ance as well. The chicf reason of course was their power over thc purse 
• or the sinews of wa r. 

Political theorists, therefore, considered it a part o'f the statecraft 
to pacify the gilds of one's own state and try to win over the elders of the 
enemy's gil ds. The methods suggested in the Mall(ibhQrala~ arc the well 
known ways and means of Realpolitik, such as were app reciated by / 
Philip of Macedon, Machiavelli the Italian, Walpole thc Englishman, and 
Gui zot the Frenchman. These are the corrupt practices of bribery and 
the sowing of di ssensions among the members of corporations. Or perhaps 
in the language of Bolshevik economics these should partially be described 
as the traditional tactics of capitalism which is said to be "i nternational" 
enough "to. scck allies ell/en among encmy bankers. 

4. FUllctiollal SOJlereigllly. 

Now, srNJis had their own judicial tribunals. The cra ftsmen had 
thus the privilege of being tried by the jury of th ei r own peers. In the 
matter of legal deci sions, if we lIlay take Brihaspati ' a~ a narrator of 
actual facts, even court practice had to yield to the opinion of gilds. 
Corporations were "invested with the power to decide law suits",' and 
their meetings were declared to be "resorts for the passing of a scntence".6 
As such, gild c;ourts lIlay have had jurisdiction over cases affecting the 
cOlllmunity at large and not solely over their own disputes. But it is to 
be observed that the judicial system of the Maurya Empire fo r which-{ 
alo ne we have some reliable evidence clocs not have a pface for gi lds as •. 
public tribunals. 

or equal importance was the legislative or law.making power of 
srrofs. The gilds "made" or "decla red" thei r own laws and had their .. 

• Ar/lra, pp. 41!i, 4~. 

I S!lnll'porva, Ch. cxu: 64. 
~ 11, 26. 
, NArada, I, l.egal Procedure. 

• Brihaspatl. I, CUllsUtut\on of a Court of Justice, 26-30. 
, 
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own usages binding upon them.1 As a rule, the state could not institute 
any regulations over-riding these gild customs. We learn from .Manu, 
Brihaspati and other codifiers of laws or customs that "rules of their 
own profession" were recognized by the state for cultivators or peasants 
and farmers, artisans such as carpenters or others, artists, money-lenders, 
companies of tradesmen, dancers, persons wearing the token of a religious 
order such as tile PAsupatas, and even robbers,l Gautama also, the 
earliest of the writers, observes that peasants, traders, herdsmen, money
lenders, and artisans have authority to lay down rules for their respective 
classes. And in the suits brought before the state judicia:y in appeal from 
gild tribunals, the royal judges were expected to learn the facts and ~ 
rul es' ''from those who in each class had authority to speak". The king's 
office rs were to give legal decisions "in accordance with what were 
declared to be the rules in the srt'tli".* 

Last but not least, the administrative sva-raj or "self-de termination" 
of srt1lis was practically unconditioned. They could exercise their 
governmental power as almost sovereign units, as imperia in imperio, 
i. e., without depending on the sanction of the state. The right of the 
samalla to punish even the mukhya or president is stated by KatyAyana 
as weI! as by Mitra Misra t who cites him while interpreting Yajna\'alkya's 
opinion on the question. In Brihaspati's law alio the gild-sablrd could 
norma lly punish one otthe guilty members, ostr. cize or even hanish him, 
as has been pointed out above. Only, if in boycotting him the gild were 
"actuated by hatred" might the state " restrain" the corporation.6 The 
ultra-democratic constitution of Chinese gilds was all but outdone by the 
somahas of India.' " 

The executive, judicial and legislative autonomies"" 'Of srev.is, or the 
laissez loire enjoyed by these "local" bodies, must have been considerably 
restricted and circumscribed by the "centralizing" "exploits of successful 
empire-builders or "nation"-makers.' But archaeological ~iearches have 

1 Moll!!, $dnti, Ch. 54. 20. • •• 

t Srihispatl,_I, COlistitutlon 01 a Court of Justice, 26; $ukro IV, v, hnts 3$-36; Manu. 

VIII, 40. 41 ; NAr.da X, 2. 3. • 
) Gautal11a. XI, 21. 22. 
• Vlra·mlrrodoyo, p. 448; VAjnavalkya, II, 181; Majun,dar. pp. 12,21,22. 
" Brihaspatl, XVII, 18-19. 

• lI1-0rst'$ Gilds of China, pp. 9, 12. 
to 1 In regard to coins issued by gildS see Banerji's Prllchln, fl. 18, Cunningham's COillS, p. 59, 

Mookerjl's 1.«01, p. 214 and Marshall's article in the Arch. Su.r. lot. til . 

• All economic and political Interpretation of Hindu gilds must be regarded as hypothetical 
un lll light .!, . thro .... "J1 on this Impor tant constitutional question. ThiS aspect of the problem has 

escapnl tht notice of antiquarians . 

• 
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not as yet unearttfe'd any evidence as to the adverse effects, inevitable 
as they must have been, of the sdsanas (i. e, legislative enactmentg or 
statutes and ordinances) of sdrva-bllaumas on the immunities of gild
soviets. It is apparent, however, that, on the whole, the sva-r d.; of Hindu 
srttlls I. e, the "functional" sovereignty of India's old economic associ a- / 
tions was essentially an analogue if not a replica of the li ber burgus of 
medireval Europe in so far as this latter was ach ieved by and dependent 
on gilds and crafts,l 

1 Goodnow's Mun icipal GoI'trnmmt, pp. M-61 ) 137; Brissaud's History nl Frmth Public LIlN' , 
~; Oross, Vol. I, pp. 105, 1W-162; Sidgwlck, p. 253; Sarkar', Pot. Bock, Vol. II , p. 98 . 
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CHAPTER IV. 

The Public Law of the Hindus. 

Section l. 

Sab'lIl1 or Administrative Assemblies. 

We shall now take up the institutions of Public Law, .i . e. the political 
institutions proper. To begin with the sabhds or comitias. These were of 
three grades: the rural, the municipal and the national, corresponding 
fo the territorial distribution of governmental or administrative powers. 

The assembly or comitia of the rural institutions was known simply 
• as the sabhd or mahd-sabhd (great assembly) of the grdma 1 (village). 

In medireval times the village association came to be described in the 
vewaculars as panchdyat 2 or "government by the five ' (i. e. by a body 
of eompetent men). But the term is not to be fo~nd in Vedic or classical 
Sans 't literature. Nor does it appear to be ased outside of northern 
India. 

As a unit of administration the town, known as pura, was necessarily 
the nucleus of a separate institution. In its corporate capacity, i. e., as a 
municipium, the pura 8 went generally by two, or rather three, different 
names, - the pOga, the ga'{l-a, and the nigama. The pOga' was a well~ 
known organization in the days when the Buddhist Vinaya literature 
was being compiled. Nay, a~i~i 6 was familiar with it. The municipal 
cQrporation was thus well established in pre-Maurya "meso And, of 
course, Manu,6 Yajnavalkya,7 the later lawyers and their commentators 
also lived in an age when the pOga was the centre and basis of an 
institutional activity. POga was often employed as a synonym for gatta, 
as we have noticed ' above. 8 

1 Vedic Index, Vol. I, 244-247. 
2 . Sarkar's Folk-Element, 21, 66-67. ct. Panch pyard (Five Dtar Ones) of the Sikh polity. 
3 Vedic Index, Vol. I, 538-540. 
, Chulla-Vagga, V, 5, 2; VIII, 4, I. 
6 V, 3,112. 
6 III, 151. 
7 II, 31. 
8 p. 33. 
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Nigama as a term 'for the municipality is used in the Nasik inscrip
tions 1 of General Ut;;avadata in the first century A. C. It occurs 
also in the Casket inscriptions 2 of the second century found at Bhatti
prolu in Southern India. In the fourth century Jajnavalkya 8 also uses 
the term. But it is questionable if he would have Imlployed it to denote 
the same institution for which he used pOga and gatta. In his hands, at 
any rate, nigama, seems to be specifically applied to a much limited 
category, viz., the corporation of traders. In any case sabhd as the name 
of a meeting, councilor assembly would stand equally for the concilium 
or comitia of the p'aga, the gatta, and the nigama .. 

The conciliar element in the national, supreme, or central body of 
the Hindu state was known simply as the sabhti in Vedic' times and in 
the poetry of the Rtimdya'IJa5 and the MahtibMrata.6 In KautiIya's 
language it was the mantri-sabhti (sabhd of ministers) or the mantri
pari~at. Pari~at is like sabhti a generic term implying an assembly or 
association. 

The sabhd in e'ach of the three stages of political jurisdiction can be 
taken as a deliberative or legislative body, as an executive councilor 
committee, and en as a judicial assembly or court of justice. Unless 
the technical sense is clearly indicated, and except where the functions 
of government have been differentiated into distinct organs, the tbree 
territorial assemblies, the grdma-sabhti, the nigama-sabM, a the 
mantri-sabM may be treated indifferently as comitias of the legislature, 
the executive or the judiciary (of the village, the town, and the nation 
re~pectively). Normally speaking, Hindu sabhas are administrative or ' 
governmental councils of an all-round comprehensive character. 

Section 2. 

The S"a-rdj of Rural Communes. 

I. Pre-ImperiaL Local Units. 
The folk-element in the Hindu constitution is for obvious reasons as 

old as the Vedas. Vedic India was for centuries a land of numerous 
svardjes 1 or self-ruled commonwealths. Plentiful therefore as a matter 

1 Ep. Ind., 1905-1906, p. 82; Bhandarkar's Early Hist., Sees. IV, VII. 
2 Majumdar, p. 61. 

3 II, 192. NArada's use of nlgama in X, 2 seems to be identical. 
( Vedic Index, Vol. I, 42 " 427. 

6 Ayodhyd>.KOnda, Ch C, 18. 
e SabhO, ch. V, 30; Santi, t h. LXXXIIJ, 6-11, 47. 
7 Atharva, XVII, I, 22, 23; Vedic Index, Vol. Il, p. 494; Handiqui's " Word sva-rOj In the 

Rig Veda" in the Mod. Rev. for March 1919. 



The Public Law of the HindUi. 

of course were the sabhr1s,l samitis, samsads, i. e. the panchdyats, 
assemblies, Versammlungen or "soviets" 'of the people. All-comprehensive 
were the functions of such bodies, deliberativt', judicial, military, and 
what DOt. 

Kingship may be taken to have originated early among the Vedic 
institutions. But in regard to th'ese folkmoots, which were really "direct 

. democracies" of the people, the king's position was virtually that of a 

. "permanent executive". 
And as the whole state was conterminous with the tribe or the village, 

there could not arise any differentiation of functions between the central 
and local governments. The "nation" and the "rural commune" were 
convertible terms. No matter whether tribal (i. e. national) or rural (i. e. 
territorial), these earliest village councils of the Hindus were the counter
parts or replicas of the Homeric agoras and the gemots of the Tacitean 
civitas. I 

During the lifetime of Sakya the Buddha and after (c s'xth century 
. 8. C.), the initiative in local civics and politics was regulatly made use 

• of by folk- India. Santhdgdras or mote-halls, rest-houses and reservoirs 
were constructed by the villagers through coopera 've efforts. Self
administration extended even to the laying out of parks and the mending 
Of thoroughfares between village and village. . 

Th s cooperation iA communal politics was not however the monopoly 
of men. Women also were proud to be partners in works of public utility.' 
Such was the local government in republican India in which the dramatis 
personae of the jdtakas or Buddhist story-literature used to participate 

• previous to the epoch of Maurya Imperialism (8. C. 322). 
Probably the village institutions of this period were not much different 

from the rural communes of Vedic India. Nay, indeed, these may have 
been but descended from and were but continuing the traditions of those 
oldest units of self-rule on Indian soil. 

Under Maurya, Gupta, and other imperial dynasties he government 
of India was extensive and complex enough to admit of a more or less 
rigid division between central and local functions. Institutions of rural 

1 Vedic Index, Vol. 11,426,427,430,431; Alharva, 11,27, VII 12, VI, 87; Am. Pol. Sc. Rev. 

for Nov. 1918, pp. 5~2-595, 597; Zimmer's Altlndisches Leben, pp. 172-175; Sasu's Indo-Aryan 

Po/lly during the Period 0/ the Rig Veda. 

2 Stubbs, Vol. I, 26-30; Tacitus' Germlfllta, II, 12; Vlerkandt's Staat und Gesellscha/t In der 

Geeenwart, p. 11; ct. the data on territorial 3!IOciatlon~ In Lowie's Primitive Society. 

8 The stories may be read In the /(ul~no. 31), /(harassara (no. 79), Ubhato-bhattha (no. 139), 
Gahapat/ (no. 199), Paniya (no. 459) d other J4takas; ct. Rhys Davids' Buddhist India, p. 49; 
'Majumdar, pp . 57, 176. 
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sva-rdjwere onspicuous in the Western Deccan (Maharal,.ltra and Gujarat) 
under the Andhras of the early Christian era.1 But on the solid basis of 
epigraphic evidence the best available picture we have of the constitution 
of panchdyats .(lit. government by the five or council of five, i. e. a body 
of competent men), the primary units of political life, is that in r~ard to 
Southern India! and Ceylon between the ninth and the thirtee th cen
turies. 

2. Local Government in Southern India. 

We know of forty villages during the reign of the Chola Emperor 
Raja-raja I (985-1013) in w'hich the villagers as a body managed their 
own affairs.s It was in public meetings that the business was conducted. 
Earlier; in Parantaka I's time (907- 948) we hear of a "full meeting of 
the great assembly, including young and old". Evidently there was a 
General Assembly for the entire village and this central panchdyat seems • 
to have been sub-divided into several committees or sub-panchdyats. , 
There was an annual committee in addition to four separate committees 
on gardens, tanks, gold and justice. And finally there was a committee 
styled pancha-vara. It was intended most probably for general super
vision or possibly for the collection of a special tax.' 

The local self-government ordinances of Chola India provided that 
members of the commit\ees must be below 75 and above 30 years of age. 
The property ttualification for panchdyat-membership was twofold. First, • 
the person must own more than a quarter veli (5 acres) i. e. )1/. acre of 
tax-paying land. Secondly, he must live in a house built on his own 
real estate.& The village assembly was thus not a commonwealth of all 
me·n, but a really exclusive institution, an oligarchy. 

1 Early Hist . 01 the Dek., sec. VIII. Evidences of smrili and nltl stistras have been generally 
avoided by the present author in the study of institutions. Maj umdar's references (p. 60) to Vi~u 
111,7,11 and Manu VII, 115, 116 are irrelevant. The village, of course, must always have been 
a territorial unit of administration. But the assembly of the village folk is an altogether different 
phenomenon which needs a separate evidence, such for instance as can be furnished from south 
Indian inscriptions. His references (p. 66) to NArada X and Brihaspati XVII are not cgnvlncing, 
for nobody is entitied to postulate about the constitution of a rural assembly all that Is known 
about the gild Qrgani.zation . 

2 Aiyangar pp: 158-191; Matthai's Village Government in British India, pp. 25-30; 
V. Venkayya's "IrrigatIOn in Southern India in Ancient Times" in the Arch. Sur. Ann. Rep., 
1903-{)4; Majumdar, p;>. 67-69, 76-79, 82-84; South Indian Inscriptions, Vol. 111, Pt. I, 
pp. 1-22; Mookerji 's Local, pp. 13~142, 210. 

3 Arch. Sur. Ann. Rept., 1904-05, pp. 130, 144, 145. 
• Maaras Epigraphy: Ann. Rep., 1898-99, 'p. ~; 191~1916, pp. 1\5, 116. 
I Ibid, 1909-10, p. 98; Aiyangar 169, 170, 173. 
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Two classes of persons were declared ineligible for m '" ership on 
the committees. First are those who were members befor but failed 

. to render proper accounts. To the ·second class belonged those who were 
, guilty of certain grave sins. nd an important constitutional procedure 

exclude from membership ose who had been on the committee for 
previous three years. 

Impressive were t methods .of voting and election for the consti-
tution of the central body. "The village with its twelve streets was 
divided into thirty wards (the number of members is thirty). Everyone 
who lived in these wards wrote a name on a ticket. The tickets were 
first arranged in separate bundles representing the thirty wards. Each 
bundle bore the name to which it belonged. The bundles were then 
collected and put into a pot and placed before the general bod:y of in
habitants both young and old in meeting assembled. AU the priests were 
required to be present. The oldest priest among the present then took 
the pot, and looking upwards so as to be seen by all people, called one 
of the young boys standing close by who does not know what is inside 
to pick out one of the bundles. The tickets in this bundle were then 
removed to another pot. After it had been well shuffled, the boy took 
one ticket out of this bundle and handed it to an officer ca11ed the 

• arbitrator, who received it in the palm of his h . nd with fingers open. 
He read out the name, and it was then shoutad out by the priests."l 
The village was governed in this way by popular · "representatives". 

Offices seem to have been strictly annual, and the officials were 
appointed, as we see, both by election and lot. The rotation of offices, 
provided for thereby, served as a school of almost universal education 
in public life and citizenship. The committee of supervision could thus 
become efficient in its control of the smaller committees.2 It is inter
esting to observe that the female sex was not under any ban in rural 
civics. There was no absolute prohibition against women as such. 
Inscriptions furnish us with references to women members on village 
sabhds. 8 

3. The Content of Rural Democracy. 
Not" of a trivial order were the functions and powers of the village 

sva-rajes of medireval India. The responsibilHy on the shoulders of the 

1 Aiyangar; Matthai; Majumdar; Mookerjl's Local, 148-164; the long inscription found at 
uttaramallur is reproduced by them all. 

I Aiyangar, 173; Mookerji's Local, 155-156, 160. d. "/'amateurisme dimocra.tique" of Joseph
Barth~lemy, Infra, p. 147. 

S Matthai, lac. cit. In this connection cf. the ethnographic data bearing on woman's status 
In Lowie. 
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rural folk, peasants, shepherds, artisans, craftsmen, and priests, was 
. reat indeed. In the eleventh century, the rural communes of Ceylon 1 

ascertained the facts of murder and robbery and sat in session thereon. 
They were entitled to levy fines and inflict punishment on· the criminals. 
And they were responsible for the execution of the statutes and decrees 
promulgated by "His Majesty the King in Council". -

The cultivators of Ceylon used to refer an questions of common 
interest to the local assembly of notables and elders. Especially in con
nection with irrigation did they feel the necessity for joint cooperative 
effort! The communal administration of tanks was the normal feature 
of village politics. Repairs of irrigation works had to be done by all 
landholders each according to his share, or else they were refused water. 
Nobody was permitted by the panchdyat to irf' te fresh la ds unless 
a surplus were available. In seasons of drought the peasants could claim 
only limited proportions of the diminished stream. The rural authorities 
determined with strict justice the rotation of watering and the order 
in which the cultivators would be supplied with water. Breaches f the 
irrigation regulations and thefts of water met with due punishment 
from the sabhd. 

It can legitimately be generalized from over a dozen Chola inscrip
tionsbearing on a Tamil village ·near Conjeeveram that the village 
sabhds had in their hands full responsibility for the entire administration 
of th rural areas. S The South Indian panchdyats were absolute pro-· 
prietors ' . he vlllage lands, with rights of ownership over newly cleared 
lands. They had authority to fine, in case of delinquency, the "great 
men of the year", i. e. the elected officials of the rural commune. They 
"received deposits of money and grants of land for charitable purposes, 
and administered the trust by a board of commissioners specially appoin
ted for the purpose from year to year". They received all the taxes and 
had the right to render villages tax-free, and if necessary could grant 
to l(lndholders an exemption from customary dl,les. Sometimes an in- -
dependent corporation e. g. that of temple authorities was endowed with 
jurisdiction over certain lands by the ordinances of the village sabhds •. 

The panchdyats were Iso authorized to take possession of and sell 
the lands of persons who had failed to pay the Government dues for 

1 Epigraphia Ztylanlca, Vol. I, no. 21. 
: Deakin's Irrigated india and Ceylon, p. 243. 
8 Alyangar, 163-10.; Majumclar cites several new inscriptions not exploited by other writers, 

pp. 70-74. Note the twenty references to village assemblies serving (like gilds) as local banks 
(p.73). 
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• 
three years. l And of course. local justice fell within he jurisdiction of 

• these assemblies. Even in cases of murder they could sit in judgment, 
and..what is \fmarkable. had thcJlower to exercise discretion in meting 
out penalties. On several occasions the rural soviets of ancient Madras, 
finding that the murder was not culpable homicide'", s~ntcnced tbe-defen
dants to simple fine instead of the usual capital punishment. And in 
order to carry out their decisions the village assemblymen did not have 
to refer the matter to the central autho~ty represented by the royal 
oHi eer.1 -

No attempt is being made here to give evidence in regard to the 
existence of "vi llage communities" I in ancient In dia. The discussion 
as to whethe r and how far the lands were held in common and to what 
extent th~y were held in severalty is primarily of an economic character. 
This agrarian question of land-tenure is not to be confounded with 
the political administration of villages as th e territorial divisions of a 
state. Communal proprietorship or no communal prop rietorship, it is 
clear that the legislation of Ceylon and the Tamil Empire confe rred 
immense powers of government on the inhabitants of the rural districts. 
The panchdyats as the "representative" sabhtis of the village people were 
ve ry essential organs of Hindu public life. These were the principal 
akencies in and through which the masses couJd participate," the 
administration of the country. 

4. rile Extent 01 Centralization . • 
There is a further distinction to be noted by studen ts of constitution

al hi story. In spite of the manifold privileges of sel f-determination, 
the rural communes of India since Maurya times must be sharply 
distinguished in politi cal status from the "direct demo.cracies" or patri
a rchal commonwealths of Vedic India and the smaller village or town 
republics of later times. For the pancMyats and the like associations 
were no longer the full-fledged "sovereign" bodies of old, but institutions 
of "local government" enjoying righ ts and immunities only wit hin the 
bounds of royal or imperial will, viz. according to the grants of charters . 

; I~;d, 161. 
... "~;d, 168. 

a JoUY's Ruhl, pp. 93--96 (Ftld/:tmt;IJuhoft). f or Vt'dic lano:1lcnllre vldt ir.lmo in tht VtIJlt 

Indtx Vol. I, '244, 245. The alltgtJ txistmee 01 "village communities" in all periOdS 01 Hindu 
Ji!story Is taken lor granted in Havell's HIS/Dr )' IJ/ ArrlJIJ Rulf /" Indio, pp. 31, 52, 69, etc. and in 
Mookerj l's Locol, 2, 3, 23-2.5,ln fact, In tVtry ..... rit ing on Hindll institutions, wlthOll1 any evldenU. 
5« the chapter on publle finance, /"/ro. pp. 116, 123. cl. Iht diseu$$ion5 on private proptrty In 
LOwlt. 
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The extraordinary authority which the village assemblies of Chola 
India posse5Sfd in regard to thc 'distribution of rural .lands was clearly 
defined by' .rders~ iSlued from the central government Raja-ni ja 1 

legislated from Tanjore that the land of those landholders who had not 
paid the taxes fo r ttWee years "shall become the- property of the villages 
and be liablt to be sold by the inhabitants of those vi llages to the ex
clusion of the cfefaulting landhol<lers". Now, if it was the royal will 
that conferred the right on the rural communes, it was also the royal 
officers, the adhikarins, supedntendenfs or intendants that looked after 
the proper usc of the right. 

And, as a co rollary, the.-i ,hperium or autonomy of the pallchtiyats. 
was legall)' sub'ject to the control exercised by the imperial civ il service. 
Not few and far betv.;een was the intervention of the supreme authorities 
in loca l po litics, and hence the curtailment of village libe rties. In 1230 
the lands belonging to certain drolz ins (enemies of the state) in a South 
Indian village were sold by public auction. The initiative however was J 

laken not by the village assembly but by the king who had sent eight 
officers to fix the price and conduct the affair.2 In another village a ... · 
nev, headman was appointed by the supreme government for the specific ' 
purposecof dealing with certain persons who were rtija-drohifl (traitors 
to the king).~ SeditiOl'I and treason appear thus to have been beyond 
the competency of the rural communes to handle. Even in fa r simpler 
ulattcrs the paflclltiyats had to feel the li mits of their jurisdiction as but 
the lowest rungs in an administ rati ve hierarch y. It ap pears thai on one 
occasion some mo ney ear-marked for a temple was misappropriated by 
the village assembly. The temple autho rities appealed to the king for 
red ress. Both parties had to appea r at the capita l. The king'~ court 
found the assemblymen guil ty and fined them. The money was even
tually restored to the temple.· Besides, the inspection and auditing of 
panchdyat accuunts we re normal functions of the Chola bureaucracy./; 

These instances give us an insight into the amount of ce ntralization 
and administ ra tive unification achieved in Hindu India under efficient 
and masterful rulers. More comprehensive and far-reaching had certainly 
been the nationalizing con~olidation brought about by the Maurya 
emperors, if we can depend on the financial and land measures described 

• Aryangar. 16[, 162. V(dt Infra, p. 102. 
a Mad. Ep. 191 0-1 1, p. 7.5. 
I Ibid, 1912-13, p. llO. 
, Ibid, 19Q6.......{)T, p. 71. 

, In/rd , pp. 98-99, 112. Sl1uth Ind. Ins. Vol. Ill , Pt. I, no. 57. 
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• in the Artha.Sdstra.1 Nay, it is difficult to believe t hat the gopa (village. 
officer). tne lowest grade member or-the impe1ial civll terVice under 
CIoaDdra-gllpla .... """"kA .... t .... y ,-""rtint exetu!lv. work to be 
administered by th rural ~abht1 t hrough any of its commi ttees. Too 
thorough and exacting . the l upervision and col'itroll1nposed on the 
pancMyats by the Suprllnl (ioveftu" ot. he village sva.rtljes, those 
primary units of self- rula, m~ttten lave been re~uced, generally 
speaking, to an atrophied state, h~ mO!fbund condition, say, of the 
French rural communes under tfie altitlJ-' rlgtme of Richelieu.' To cite 
a modern analogue, the de facto initiative and resp,l ns ibitity of t he 
Maurya rural assemblies were 110t mort .real.than is the sham "local self
gove rnmen t" enjoyed by the municipalities anfl;.distFitt tfoa rds of British 
.India at the beck and call of the DiJtrict Maglfstrate.a It is surp rising ,. 
and significant, at any rate , that Ka utilya t10es not mention even by 
name these local nuclei of public life, although of course his si lence 

~~oes not argue their total annihilatlOll .' 

5. Empire vs. Village ill World·Evolution. 

Since the publication in 1832 of the Report of the Select Committee 
of the House of C0I111110nS ' it has become almost a piece of sanctifi ed 
idealism with foreign as well as Indian write rs to~wail over the d:sappe
arallce of the "little republics" that are alleged' to have been go verni ng 

, Ilid. AliI., 1905, pp. 7. 8. IIl/ro , pp.lo.">, 121. 
! Brissaud, pp, 255-257; Goodnow's CompllTuUvt AdminislrQlil'f Loll', Vol. I , 162-163 
3 RtpOrloll If/diun CfllIStitlltional Rrlarms (Mol1tagu-CIle1mslord, 1918), pp. II, 12, 100. 104, 

154, 155, 157-161. 
, Majumdar's r~lerC1Jce (pp. 50, 6.1) to I(au tilya (Book 11 " CII. X) hardl~' indicates tile el<lstence 

of tile assembly and proves tile exact opposite of what he intendS to demonstrate. Tile l(auti1y3n 
village·headman as a limb of tile imperial civil service was eminently calculated, as Tocquevl1lc 
would have remarked, to destroy village democracy and not conserve it. From the standpoint tak~n 
In Ille prl'Stnt Irea lise Mookcrjl's characterization of Indian rural institutions as sui fmer;s (cI.L«1l1 

pp. 5-10, 23--25) is questionable, Sloe Gommc's Prlllrlplts 111 Local GQvtfIJm~m, pp. 35-109. 
IndologislS ..... ho arc nenr IIr«l 01 quoting '.ltlcalle should I\ot~ Gommc', ri:m~rk that in England 
also Ihe "localities" have "survived all shocks, all revolutions, all changes, and their position on 
Ih.~ map of England il as Indestructible as the country itself" (pp.39-40). The notion as to thc 
dis inctiwness 01 Hindu dcvc\opml'111 is due to gencralluilon~ not sulficl~nt1y founded on Occidental 
data do ..... n to the industrial revolution. An intimate familiarity with Greek, Roman and mediaeval 
Europe will'bring out Ihe laCI that Easl and West wer~ replicas 01 each othn. See the comparaUve 
study of "private law" In Oibelln's E/udtS, cf, /\sokawa's Early Insl, Lilt 0/ J apan, pp, 2-3. 

1 Metcalfe, 1832, Vol. III , App., 84, p, 331; Romesll Chunder Dutt's Etl1nomft His/or)' o/ I nd/a, 

VOl. I, pp. 118, 119, 141, 206, 346-348, 359, 386-388; Mann's Land and Lab« In aDman VII/agt , 

pp. 150, 151; Maine's VII/Ott Communi/its, pp, 122-126; Coomaraswamy's M tdllKl'al, pp. 28-29; 
~ Girdwood', Industrial, 135-137; J. N. Sarkar', MOfIhuf Adminis/ratifln, pp, 22---24, 78-80. 
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the so-called vi llage-communities of India e~ as late al the period of 
the declining Marath! and -h:\oghul Empires. In the light, ht)wever, of 
actual .story based on epigraphYI 8& we. have sC!Q, the real self-suff! .. 
deney and gen uine autonomy of rural s~a-rd/ts.must have been pro
minent by their absence during the ascendenc), of sOf1/o-bhaumas like 
Chandra-gupla Mau Tya-and K~tt£tnga theChola-Chaluk)a (I070~J 11 8). 

Local self-g6vernmcht and<nationaljmperialislll militate against each r)' 
other, be i t in southern Asi{.or in western Eu rope , be it undct Marathas 
or under Bour bons. In so far, therefore, as the self-containedness and 
freedom of the vi ll age assenU>lies were facts of Realpolitik in the E1tst 
or in th e West, t hey are to be regarded as marks not so much of demo
cratic independence or Bovietic sovereignty of the people as of decay in 
imperial-mil itaristic pretensions.Jl1d in cent ri petal activity 011 the part 
of the powers that be. "'file prevalence of rural libe rties, wheneve r it 
may have obtained in ancient Ind ia, has to be exp lainerd more often by 
the temporary or occasional absence of Ihe Hindu Louis X IV's than py 
the conscious application of laissez Jaire and decentralization in local 
politics as the well-reasoned statec raft of successful nation -makers an<f 
empire·builders. Or, perhaps, in certain cases the idyllic picture of 
a utonomous village panchOyats as a feature of old Hindu polity should 
have to be taken as tlepicting a "survival" in Tlledireval times of t he 
more primitive folk·ins~tutions of Vedic and republican India, untouched 
by the Samudra-guptan ca reers of the nu merous vijigi$us, Siegfrieds, or 
aspj rants to wo rld·dominion, and practically shunted off, like be nighted 
Arcadias, from the main tracks or enlightenment and culture. l The 
precise aTllount of popular initiative and sclf-dm.:ction remai ns, howeve r, 
to be worked up for the different epochs of Hindu polity. It is not safe 
as yet to ge neralize about a ll periods of Indian constitutional history 
in rega rd to the relations between national control and local democracy.t 'f/IJ 

I Tr;lt~S 01 oil! rural d ~mO(racy tan still be d~t~ctcd in the administration 01 certain SOCio
religious institu tions ~ike the gilds of ean.bhlnlsingers and playwrights in Bengal. Vldt B. K. Sarkar', 
F~lk-EI(mtn' ill Hindu Culturt (references to rallch6yal, malldala etc.), pp. 20-22, 66--68. The 
sO(io-cconomic study of th~ vHlagr in Radhakamal /IInkcrjec's Foundations 01 I ndian Econamics 

(pp. 441-445) IS [1o t quite correct ir. Ihe references to western economic history. And it might 
hne appeare<l a li:t1e bit too romantic were it not for the lact that the possibilities 01 the village as 

a politital un!t even under oondUions of the twentieth century science and mechanics are being 
demonstrated in and th rou.;:h the Russian Mirs. Cf. Asakawa's "Contributions 01 FeUdal Japan to 
Nev.· Japan" in the journcl 01 Ract Dn'f/opmmt, July 1912, Qomm~·s Prlmi!lvt Fo/kmoots, pp. 
20-69, Folklort, 353-364 and VII/agt Cammunlty 200-295, Sfebohm's English Vlllagt Community, 

437--441 , and Ashley's SUflltyl H islori, and Economic, 92-156, Carlyl~'i Mid. Pol. ThtOf)', Vol. I I I, 
pp. 2fl-29, 75. Vldt Lewinski's Origin 01 Prapmy. 

I Majumdar's Ch. II (csp. pp. 55--85), full as It Is of long extracts lrom ~plgraphit volume\ .. 
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All the same, the hypothesis can reasonably be advanced at the p1'esent 
stage of inquiry that India's story would but corroborate .the trend of 
world·evolution exhibit:d..by ancient and tnedi~eval Europe~ 

Scnion 3. 

Municipal Government. 

We need not wait to catch a glimpse of Ufe epic capitals like Ayodhya, 
almost-an "ideal" city under OaSaratha as descrfficd in the RdmaYOtlO,1 
or'indraprastha (near modern Delhi) and,J)varaka, the seaport on the 
Gujarat coast, of the MohQbhtira/a! fame. For, information is available 
in regard to actua l life in the cities of northern and southern India from 
more genuine ly historical sources. • 

• 
• • 

1. Urban Culture in Hindu I ndia . 

In Alexander's time and earlier, Taxila (to the northwest of modern 
Rawalpindi in the Punjab) was one of the greatest citi es of Asia. The 
Jdtakas (Buddhist Birth-stories) describe it as a university town and 
the centre especially of ..4yurvedic (medical) learning. Commanding as 

~ it did a strategic position in regard to the Afghan frontier it was selected 
as the seat of the northw~stern vice royalty of the Maurya Empire. 

• 

Acco rding to Pliny. in the first century A. t., Madura, the capital 
of the Pandya kingdom in the fartht!st south, altho ugh an inland town, 
was in commercial and political touch with the Roman Empire. th rough 
ports on the Malabar Coa~t (Western). Its cultural pre-eminence Vias 
marked by the activities of the Sangam (Academy) of Tamil literature. 

In Tamil classics of the early Christian era we have several model 
cities. Madura was famous for its lofty mansions and high bui ld ings, 
Woraiyur for superb exelJ ence in everything that contributes to healthy 
civic life, Vanji on the Malabar Coast for its commercial prosperity, and 

"' wllich evidently havc nOI bern t'''h ~ ust(d, is in need of n thorough r ~\' l si'ln and a more critical 
handling from tile angle of cons titut ional d~velopnlent. Altogether, th~ view of rurallnstilutiQTII 
set iorth by the present autllor is fundamentally different from the conventional attitude rep· 
rnented by all reCt"nt writers. The prcvailing fallacy arises 'fom an incomplete comprehension of 
the stagt'$ of eOllstitutional e\'olution ill western Europt am\ all inadequate analySis of the relatiolli 
\)(tw~~n th~ local and e~IItral gov~lI1mtnts durillg the different ptoricds. The attempt at Inter-

.. prtting anelellt and mediaeval Hindu polity in turns of recent growths in Eur-Americ~ is equally 
unwarrantable. A scientific interprctatioll of the mass of facts such as are exhibited by MaJumd.a r 
~nd Mookerji will require "_Ipfcl~l moncgraph ..... hich it is 1I0t $Ought in this volume to undertake. 

1 Vdlo-kotlldo, Ch. V. ... 

I Jour. oj Ur~ Am. Or. S«., 1889, 174-179. 
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Pukar (Kavertppumpattinam) on the Coromandel Coast for its excellent 
natural harbor which secured safe ahch!J rage for merchant vessels. 1 

In the seventh century Vatapi (Badami in Bijapur District) was he 
capital of the Cha lukya Marathas. It was a city of international import
ance and attracted envoys from Khusru II (591-628), the Sassanian 
Emperor of Persia.- Some of t he celebrated frescoes at Ajanta in the 
Bombay Presidency were the handiwork of "painters of this city. 

One of the oldest cities of India is Tamralipta (modern Tamluk), l ht' 
seaport of Bengal. In the seventh century, in the words of Hiuen Thnng, 
it was situated on a bay and contained stores of rare and precious mec::.. .... 
chand ise and a wealthy population. This is the port wherefrom paS· 
sengers bound f9,1: CJlina I~t Eastern India. .-

Kanau; on~Gangts In the Middle-West became the capital of 
Upper India first under the Vardhanas and next under the Gurjara
Pratiharas .. In the Har$acharita we have a poetic picture of the city and 
the district from the pen of Bal)a. Hiuen Thsang found he re hund reds' 
of institutions accommodating 10,000 scholars in Buddhist lore. The 
city was strongly fortified and extended for about four miles.' 

Ujjayi ni in Ma lwa is one of the most well-known Hindu cities. It waS 
famous even in pre-Buddhistic times, and became the capita l of the 
western prefecture under the Mauryas. For ages it continued to be a 
commercial half-way house between the cities of Northern India and the 
ports-of.Jhe Bombay Coast which had maritime intercourse with Persia, 
Egypt, and the Greco-Roman world. It was from this city that Varaha: .. 
mihira (A. C. 505), the ast ronomer of Gupta India , reckoned the longi
tudes of the earth. ( 

In Subandhu's romance, Vdsavadattd (sixth century), we have a 
picture of Patali-putra (nea r modern BankipQle in Bihar). It may ~e 
taken for a poet's accodnt for the closing days of the Guptas. We can 
wring out the solid fact, howeve r, that the white-washed ho uses of the 
city were adorned with welt-carved statues.~ In Vardhana times it was 
onl y a second city of the northern empire. From the Pala inscriptions • 
we can to a certain extent n,'const nlct the military glories of Patali-putra 

I Ayyar's 1tJWn·plall<llnr In Ant/ttll Dtuan, p. ]6. 
: Griffiths' Pfllntfnrs III Iht BuddhlSl ClIVt Ttmplts of Alanta, Vol. I, p. 23, Plate V. 
I pp. 81. 8'2; Smith'. article on ''Tht HiUory 01 tht Ctty of KanauJ and of King Vasovamtan" 

in the j OUFnal of the Royol Mlallt SOC/dy, 1008, pp. 769,711 , 774,782,790 . 

• A romantl\: actount of the city Is lurni$lI~d by saOa Ln Ille K~dombQTI (CowelL'. transl.). 
pp.210-214 . 

• pp. 7~76. 
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during its last epoch of political importance, namely under the Bengali 
emperors. 

In PaJa times ihc colossal boats 01 war on the Gatiges at Pataliputra 
looked, as it were, like a range of mountains. So many in number were 
the dark huge elephants that the sun's rays secmc,:l to be shut out by 
an extensi ve screen of clouds. The skies used to remain always dusky 
through the volume of dusts raised by the hoofs of countless horse with 
which the alli ed powers of northwestern India presclltcd the eastern 
sarvQ·bllauma as tokens of friendship. Nay. the eart h sank low under the 
stepG 'of the infantry whic h the feudatory chiefs brought along with thelll 
~ . . . 
... hen they ca me to the capita l to render homagt. And fro III thei r posltlon 
"rn the high towers of the palace, tl le li ons of gold which the kings, de· 
feated~ battles, had to surrender frolll theW crowns were terrific enough 
to sca~ even the hare in the moon and to cause it to think of running 

... away frOIll itt. dool11.1 
The dem~craiic spirit and militarism 01 some of the ljab cities are 

testified to by Greek and Roman writers. Pl iny's Natural History, and 
the Egyptian-Greek merchant 's i-'eriptlls oJ the Er)'thraean Sea, both of 
the fi rst century A. C., as well as Ptolemy's Geography (140) and Cosmas' 
Christian Topography (535) furni~h pictu res of .the materi al we l:-being 
and cOlllmercial ente rprise of the tmulsfolk espec'jally at the sea-,orts, 
from the mouths of the Indus to those of the Ganges, including tile i£land 
of Ceylon. And the Chinese schola r-pilgrims from Fa Hicn (fifth century) 
to ltsing (sevcllth century) speak of the (ultural attaimnenis as well as 
educational and religious charities of tile public-spirited citizens in the 
interior of India. 

But ill regard to methods of city go vernment hardly any details can 
be gleaned frolll these sources. We exclude, of course, from our presen t 
consideration the repub.an cities of Biha r in Eastern India described 
in Pali Buddhist books of the pre-Maurya epoch. 

1 

An il1lportant administrative functi on of cities is to be read in in
sc ri ptio ns of the ea rli est times. We hear of a city counc.iI ill connection 

# 
with what appears to have been a second class town in the Western 
Deccan under the Andhras. The inst itut io n was known as the Iligama
sa'k.hd. The municipal corporation of~ovarcihana (Nasik) is described 
as being a witness to and registra,r of the deed of gifts made by General 
Uf;iavadflta (c 100 A. C,) through ·two gilds. The tow n-assembly thus 
became responsible for the carrying out of his inst ructions in regard to 
the charities. 2 

• Ep. Illd., 189G-1897, pr. ~1-253; Mailr:>'s ~'Be" gali IUf31s" in the Sl:hil)'a (191 6). 
t Supra, p. 36. 
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Am ong the social funct ions of munici palities we have to note the 
endowment of temples ou t of public propert y. In the tenth century the 
city of Gwalior in the midd lewtst dedicated two pieces of municipal land 
to two divinities. And i t is inte resting to observe that instead of the 
ci ty fathers themse lves becoming the bankers they sought the cooperat ion 
of the gilds of oil -mill ers and ga rd!ners with \\ ho m thei r gift s were 
invested for the pcrmaneni provision of oi l and garlands,l 

2. TOIIJll -Plallfli llg ;fI Tamil Territories. 

Ta..nlJ lite rature affords us some glimpses into the wards, st reets, 
sewers, markets , ga rdens, tanks, temples and public bu ildi ngs of South 
Indian cities. In regard to Madu ri, we know that t he streets around the 
palace and other streets, large and small, st raight and crooke were 
provided with puri-moms (dust receptacles). Such receptacles were built 
of bricks-and wers plastered over with \\ hite lime. There was one puri11lom 
at eit'her end 6t -each st reet.! There was a deep dilch around the walls 
of the fort. Inlo this ditch was received all the drainage water of thecity.3 
" Red light districts" were segregated for public women wit h separate 
parks, baths and gardens." 

At· Kflverip-pull1p;1'hinam the foreig n (Roman) merchants were 
housed nea r the sea-coa,t. This was intended for the faci lity of collecting 
dutirs from thelll. Customs officials scaled the goods with the "tiger 
stamp" of the slatt:. The remq.val of goods frOI11 the docks was forbidden 
until the duty was paid. The city Jllai!ltaillcd li ght-llO uses on the beach.5 

There is all interesting account of the sy~t(,!l1 of wate r supply for 
Va nji (Karur), the capital of the Chera state on the west coast. A ditc h 
enci rcled the walls of the cit~ By a net\\"ork of tumoll (condui t pipes) 
the wate r of the palace, pu blic halls and private residences was con
ducted in to th~ ditch. Those \\ ho could afford ' he expense had separate 
baths specially const ructed for them in such a manne r that water mig ht 
be fi lled in or let out at pleasure. 8 

In Tami l books the cities of Mad ras arc generally decribed in extent 
as nine -mil es each way or <1t any rate in length. The [:ove rn ors of urba n 
areas paid considerable attention to drainage . Walled cities were uni ver
sal like thl'. polises of Greece. Hi u~ Thsang7 also noticedJhe "wide and 

• 
I Mnjllmdar, p. oz. • 
I I • Ayyar, pp. 42, 44. 51 .. 
S Pillai·s Tomils Eiflltttll Hundrrd Ytar$ A~o, pp. 10, 2-4. 2£; Ind. Ship., 1 3~137 . 
• Ayyar, p. oJ. 

7 Si- Yuki, Vol. I. 73-7~. 
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high walls" and "inner gates" of Indian cities. In his account the walls 
are mostly built of brick or tiles, and the towers on the walls arc constrqct
cd of wood or bamboo. Walled towns and villages have been t1* ru le 
since Vedic times. l 

• 
3. Ptltaf~pufra, the I ndian Rome. 

• 
The municipality of Patali-putra, the Rome of the Hi ndus, was 

. administered almost like a complex modern city. According to Megas
thenes,! the Greek ambassado r (c B. C. 302) to the Maurya Empire, tJ1e 
city fathers of PAtali-putra were thi rty in number. In their colledive 
capacity they had "charge both of their special departments, and also 
of matters affecting the general .interest as the keeping of public buildiqgs 
in proper repair, the regulation of prices, the care o( markets, ha,!bors 
and temples". , .. 

The municipal corporation consisted of six divisions. Each- had five 
members on the panchdyatic principle. The fi rst jurisdiction of the city 
gove rnment was industrial arts, The second division looked after th e 
entertainment of foreigners. To these the city assigned lodgings and 
kept "watch over their modes of life" by Illeans of those persons who 
were appointed to assist them, The city arrange1 to "escort tM ..aliens 
on the way" when they left the country, or, in the event of their dying, 
forwarded- thei r "property to their relatives". Foreign visitors were 
treated indeed as guests of the nation. Th$)' were taken care of by the city 
when they were sick, and bu ried under government supervision if they 
died. Census and vital statistics cpnstituted the jurisdiction of t he 
third board. The City regularly recorded facts as to "when and how 
births and deaths occu r, with the view-Dot only of levying. a tax, but 
also in order that births and deaths amonr both high and low might not 
escape the cognizance of Go,vernment".~ 

The fourt h hoard superintended trade and commerce. Its members 
had chargc of weights and mcasures,· and saw to it that the products in • their season were sold by public notice. No one was allowed to dea l in 

1 

more than one kind of commodity unless he paid a double tax, ~ fifth 
division supervised ma nufactu red articles which they sold b¥ public " 
n<.- tice. The new we re sold separately from the old, and there was a (i ne 

• 
I Vtdl, tiittn: , Vol. I, pp. 538-540. 

I Me Cri!ldle'l Alu:. ' r;yJ., pp. 87, 88; Abbott·s RIJmDII P(l/W'lll/nsliluliolls, 280--281, 367-369; 
Fairlie's Muni,ipDl AI/minis/fillion, pp. 16-11. 

I Law's Hlnl/. Pol., pp. 106-114, d. Abbott, \92-193. 
4 Arnold'$ RomDII Syslnn of Pro~lrr(IDl AdmlrrWrtltiorr, p. 209 . 

• 
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for nuxlOg th e two together. The sixt h class of mun icipa l governors 
consisted of those who collected the tithes (i. e. the tenths) of the prices 
of th"a(ticles sold. Fraud in the payment of this tax was pun ished with 
death. • 

Heavy was the responsibility of this Indian Rome's flagaraka (mayor) 
and city council. For palali·putra in the third and fourth centuries B. C:fII 
was the largest city in the wflrld. Its territorial limits were more than 
four times those of Periclean Athens (r B. C. 430) or of Augustan Rome 
(B', C. 27- 14 A. C.), the greatest ci ti es of ancient Europe. 

The story is well known how the first rude settlelllents of Romulus 
on; thlPalatine Hill we rc gradually extended until the so-called "wall ot 
Servius" furnished the "city of the seven hills" with a ci rcuit about five 
flliles (c B. C. 490). Nevcr was the area of Athens larger than this of 
Servian Rome. iPor about eight hundred yea rs, again, the physical 
dimensions of Rome remained unChanged. It was in the thi rd century , . 
A. ,C. that Empe ror Aurelian (270- 75) t'nla rged the city beyond its 
historic IinVts. The walls of the new city including what lIIay be caUed 
Greater Rome mcasured a circuit of 18,337 metres (about lOll. miles). 
The number of towers ove r the walls was then 383 and there were 16 
principal gates.! 

• 

Let · us now consider the size and area of P{dali-putra <IS seell by 
Megasthenes,~ and the ~.11agnitude of the municipal government would 
be al>parent at ollce. The city was encompassed all rou nd by a ditch, 
600 ft. in breadt h and 30 cubits in depth. The ditch was mcant for 
defence of the' ci t y as we ll as for receiving its sewage. The wooden waU 
of t!le metropolis was "pie rced wit1loopholes for tile discharge of arrows". 
It was "crowned with 570 towe rs and had 64 gates". In the inhabited 
quarters, Patali-putra "stretch'ed to an extreme length on each side of 
80 stadia" (about 9 miles). " Its breadth was 15 stadia (about [1/4 mile). 
And it was of the "shape ' of a pa rallelogram". The total circuit was ~ 
therefore about 2 )1 /. miles, i'. e. slightly above th e double of that of 
AureliilO's Rome. Verily, Hindu burgomasters must have had Atlantean 
shoulders to bear 011 them the financial burden and civic duties of two 
European Romcs in one Asian capital. 

4. SiJecimens 01 Municipal Legislation. 

If the town governments of the v iceregal capitals like Taxila, Ujjayi ni, 
Tosa li and Suvarl) a-gi ri and othe r important cities of the empire were 

1 Ramsay and Lanclan'l Roman Anliqu/U(s, pp. 10, 15 . 
• Mc Crindl!:'s Ant. 11Id., pp. 00, 68. 

Sarkar, Political lnstitutlor ... 
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, 
• . ... 

modelled on that at Patali-putra, we JIlay b,lfeve that specia l attention"'" 
was paid by the townspeople to sanitfl tion. The health regu lations were 
strictly enforced. Persons cOlllmitting nu isance on roads" in bathi ng 
places, near reservoirs, temples and palaces wer~ fined one pa~4. 

(25 cents),1 One-eighth of a pa~w was the penalty fo r throwing dust 4 
on the road. Persons carrying carcasses of dead animals on pubJi 
roads werc fined three to six PO'IJos. And the hig hc~t fine known to th 
Mauryas, that of 3,000 paVas, tps inflicted on persons who Cllrried dead 
bodies by other than fixed paths. HOllseowncrs we re -bound to kee 
the gutter of their houses in such condi tion as to a.lo,C-a free passage 
to gutter water.2 Violation of thi s mu nicipal law was !ikewise pu'nishM 
with fines. Sc rupulous cleanliness of the city was thus l1lai njP-illed bJi 
positive law. j 

To protect the city against fire 3 the inhabiiants were urdeced to 
cook outside tile house . The fire brigade was ve ry elel11ent.'3.ry, hp~rever. 
The hou se holders were expected to have five ea rthen pitch e~s fflled \vith . . 
water III fron t of the house. Nobody was allowed to keep haystocks , 
strawmats etc hard by. And in case of fire able-bodied citizens were 
in duty bound to help extinguishing it under pain of fine.' Surh cooper
ation with the niunicipal authorities was demanded of the people in 
other spheres also. Citizens were expected to be~on the look o,it as to 
whethe r a merchant had or had not paid Hie toll at the cust6111s .\ 
office.' 

Every arrival and departure of guests had to be notified to the cit 
police hy the inhabitants. Failure was visited with a fi ne of three PJ~~as 
provided there was no thieving at night. The city kept special watch 
on the movements and whereabouts of he rmits and ascetics. The namest \ 
of spendthrifts and persons cruel in nature were entered oi?the mu ni cipal \ 
"blaCk list".~ 

Tlie city tried to protect the consumers by market law(both ilf 
regards weights and measures as well as prices. In regard td the sal 
of bony ,4Iesh it was the law that bu tchers must give towards com pen 
sat ion as much 1110re meat as was equivalent to the weight of the bon , 
False ball.nce was punished with a fi ne of eight times the value of t~· 
l11 "!at ~O!d. "Profiteering" was carefully guarded agai nst, as th,ere w~ 
an offiCia l attempt to regulate the prices of commodities. "The piau 

• 
• Jnd. AIII'., 1905, pp. 51, 52. 
1 J.id,59. 

l Jbld, SJ~ 

• Jbld, 48. 

• Ibid, 51. 

• . .. 
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wish was also exp ressed Olat such la rge profits as are ruinous to the 
,People should be abandoned. 1 

.. 

The mURicipal registe r of the ntigaraka recorded not only the arrivals ..... 
and departures of persons. It was a complete statistical gaze ttee r similar 
to the record books of the vHlar e:lIlagis t rate, the gopa, and the dis! r ct· 
magistrate, the sfhGnika. The inhabitants were numbered as males and 
females. Thei r cast.rr:s and professions ~\cre described. The number of 
quadrupeds in each household was Ilotp.d down. Even the family budg· 
ets, the inconlfs and expe nses of the dtizens found a place in this 
comp rehensive cit y d irectory.2 It \\'as on th e data of all these local 
statist ics that the nat ional or hnpcrial Gazetteer of Maurya India must 
have ~een compiled by the sam4"arla or collector-general of the empire. 

.. Section 4 . 

Su preme Councils. 

We have seen that in addition 10 \\hat !llay for general purposes be 
described as mass-meetings of the villarers a nd oftrn as "represen tative" 
assemblies of the rural folk, ordinarily known as the partchtiyafs (or 
counci ls of the five), Hindu Ind ia \Ias used to several other sablllis or 
council'S as orga ns of gublic administration. These 'Iere the conferel ces 
of the ecclesiastical as~ociations (salllgllas), the ab"ricullural, industria l 
and commercial samiillas, i. e. gilds or sr(~lis, .md fhe municipal corpo
rations of cities like Govardhana, Piltali-putra, Ujjayini, Taxila and so 
forth. The conciliar clement III lIindu polity \\as further embodied in 
another important institution. Thi s was tlJe Supreme Council of th e 
ki ng or emperor. 

In regard 10 these royal and imperial assemblies, however, no old 
constitut iona l documents or gaze tteers have yet been unearthed. by 
a rchaeological exploratio l~ unless the Arlfw-saslra of Kautilya be Pilr· 
t i<\Jly treated as such . Neither the inscriptions on stone and copper 
pla tes discovered up to date nor the stories by Greek and Chinese trav
eUers afford anything more than tantalizing glimpses into the ins!i · 
tutions such as may have actually existed among the people. 

, 
J. Tile Tamil Assemblies . • 

During the ear!y ce nt uries of the- Christian era the re were "Five 
Great Assemblies" in the kingdoms of Chera, Chola an d Pand ya in 
'outhernmos{ In dia. The assembly of "people's representatives" safe-

I Ibid, ~56. 
I Ibld,51-52. 

• 
• 
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guarded the rights and privil eges of lhe people. The assembly of priests 
directed all reli gi ous ceremonies. The assembly of physicians supervised 
public' and royal health. The a~!'embly of astrnJogc rs fixed auspicious 
ti mes for public ceremo ni es and p redicted important wen Is. It was thus 
similar to the Roman college of a ugufs. And the ass~mbly of min isters 
attended to the administration of justice and collection and expenditure 
of revenue. Each of these assemblies had a separall1place in the metro
polis for the transaction of its business and holdi'lrg its meetings.1 All 
these assemblies were what we should call "national" councils, i. e. , 
different from and higher than the villagt pallchOyat'l. 

It is not clear as to which, if aIlY,·of these assemblies looked after 
the making of Jaws. Legislation may be presumed to have been the 
work of th e "people's representatives" who const itut ed the first among 
the five nati onal bodies. But there is anoth er point 011 wllicit 11I0re 
light is needed. Whom did this body represent? What connection did 
these represen tatives have with t he prima ry assemblies, the rural 
sabhas? The paTlclltiyafs of the vill ages or the local soviets may be 
presumed to have sent up deputi es to tl1 (· capital ill order to fo rm the 
metropolitan assembly of the people . 

• In any case it is appa rent thai represent ation as a political . de.Y ice 
h~s JO be counted in its elementary form amohg the insti tutio~of 
Hindu pu blic life. And this representati ve systl!ln, ill so far as ekction 
i l'npli es represen tati un, was 1l0t confined to the nat ional, cent r~[ or 
supreme assembli es. For, as we have noticed in a previous sec tion, 
even the rural communes were, as a ru le, co nst itut ed on the elect:ve 
principle, and not all village or local asse mblies were therefore "direct" 
democracies of the entire folk. v 

For the present, however, the Tami l "great assemblies" should 
appear to be the only specimens of "indirect" or representative polity 
on <f nati ona l scale. In reality, details \lbout supreme counci ls in other 
periods of Hindu polit ics are almost nil. But in Mau rya India, as we 
can glean frolll Kau tilya's Arfha-sastra, there were two rmpr fidl Councils. 1 

• 
2. The K autilya/l Councils. 

The first was known simply as the Sablla or the deliberative "Co·uncil 
of ~tate". It studied the '·means of cOlTlme ncing operations" and" 
"providing men and mate rial s". "Distribution of place and , time" was 
one of its functions. And it also addressed. itself to the "counteracting 

1 Pilla i·s Tamils, pp. 108-114. 

I Law's "State Caulleil In AlICiellt India" in the MIHI. Rn'. far April 1917 . 

• 
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of disaster" and "succ essfu l accomplishment" . The councillors were 
asked by the Emperor for their advice individually and collectively, 
and their opinions had to be given toget her with reasons. 

The second was the Malltr i-pari$ot or th e executive :'Council of 
Ministers", I ts funct ions weTC fourfold : commencemen t of work not 
begun, completion of the work already begun, improvement of accom
plished work, ,and. prope r execut io n of passed orders. Members of this 
body did n8t ~djnaril y take part in the deliberations of the "Council 
of State" but onl y looked afte r their respective charges. On emergency. 
howeve r, they might be invited to join the Council of State. The advice ... 
of the majori ty (bllliyl,thufl) wQPld app!ar to have oftell bee n rejec ted 
by the Emperor at di scret ion if some other course appealed to him as 
more conducive to Sllccess, 

Tbe descriptio n of the council s is however gi ven in such genera l 
term s that one wonde rs as to \\hether Kautilya was here adumbrating 
a theory or giving an account of the act ual institutions of public law. 

[n the theory' of the constitution as expressed in the M aluiblllirata, 
Ktimafldakj·/Ii1i, Sukra-nifi, Agfli-Pllrti~w, and othe r treatises, th e coun
cil is a ve ry important estat e of the realm. 'The cou ncillors ~onstitut e , 
as Bharadvaja says, the " sale prop" of the sta te. ~ -The ideal appears 
to haoJe bee n realized to a certain ex tent in Realpolitik. • 

3. -The Power olllie Ministers. 

In ancient Mad ras the orders of R''!ja · raja a nd RfLjend ra had to be 
approved of py the Olai-lltiyakalll (chief sec retary) and a nother dig· 
nita ry.3 And it was with the approval of til.:: vice roy and th e rural 
sabhtis conce rned that the Cllola promulgations were registered ~nd 
preserved in th e record office. It was in conjunctio n wi th the Cuunci l 
that the kings of Ceylon 4 conferred imm un ities, iss ued dec rees, and 
made grants. Sometimes we find the ~ouncil1 ors making themselves J 

into king-makers. With the "tJeople's app roval" they elected at least 
one historical ruter, Har~a· vardhana, to kingship (A. C. 6(6).5 

In Kashmi r, as \'Ie read in the Rdja-tarangi'l,li,8 Pratipaditya I was 

1 Am. P Ol. St. Rn. for Nov. 1918, pp. 585-586, Whi le it is possible 10 trace idto! of con· 
stitutiona l govt rlunent in 1he p<Jlitical .Mslras, it is no t allowable, a! BanerJca (lotS (Public, 50-51), 

to describe the ~ctuaL Maurya monarchy as "limite(l". 
I ATllla, Book V, Ch. IV. 

I Aiyanl!ar' s Aile. Ind ., 177- 178. 

, Epifrophio Ztyloll ita, Vol. I, nos, 9, 21; Vol. II , no. 5; In/ro, p. 7.5 . 
• Sj·yu·kl , Vol. I, pp. 210-2 11 , 

• Books II, venn 6, 11 4--1\ 6, and III , Vtr$t 528. 
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invited by the ministe rs from abroad and installed on the throne. 
Similarly t hey were inst rumental in crowning onc of thcITI!'clves, the 
minister Sandhimati , as Arya-n1ja. The founder of the Karkota dynasty 
also, a man of hum ble origin, owed his corona tion to the initiative of 
Premier Khankha (c 625). ... 

There arc, besides, severa l instances of the ministe rs remonstrati ng 
with the king against arbitrary expenditure. If Hi. Tit ng' stories 
arc to be relied on, Asoka the Great's financial ext ravagance as featly 
curbed by his minister Radhil-gupta. 1 A councillor likewise prevented 
Vikramaditya of Sra.vasti from indulgi ng in ultra-philanthropic schemes. 
His arguments t we re thOrough~ modern. "Y~ajesty", as the mem· 
ber of the council is said to have poi nted out, <'rndeed will gcC credit 
for charity, but your minister will lose the respl:ct of all ••• and the n 
fresh imposts will have to be laid ••• and then the voice of cOlllp laint 
will be heard." The power of the council is likewise evident in an event 
of the second century A. C. It was Ollt of hi<; private purse t!lat Rudra· 
dama na, a satrap of the Ku~ al) Empire , was compelled to ~epair the 
SudarSana Lake at Gimar (in Kathiawar, cl~c to the Arabian Sea) 
because 01 the Council's "Pposition to the projects 

As indicated above, the Sab/uJ or Pari$a/ as a supreme cOllllcil of 
til state is \\·ell known in the R6mciya~ta, the JWa/uibllQrafa and tile 
niti·sastras (literature on polity).4 But as yet pcsitive knowledge <l bout 
the insti tution exhausts itself merely in stray refe rences to a few pre
miers, fina nciers or minister-generals of actual history. 

4. BQurbOllism ill tile East and tile West . 

, Apparent ly the supreme councils of Hindu polity, although "per
manent" bodies, did not for all practical purposes rise above the preten· 
sions and powers of the Frankish ClJamps de Mars and Champs de Mai, 
or t ile officium pala/ilIUm of the Vi sigo ths and the Council of Toledo in 

.. Spain.~ The SnbllO of Hi ndu monarchies could not thus be anything 
more than a privileged. oligarchy. And evolutionally speaking, it came 

• • 
1 Hium Thsiarlg, nook VIII . 

" Si·YlI·r.:I, Vol. I, p. 100, 107. 
~ £p. Jnd., 1'J05-1906, p. 49. • 

• MaMM6t;Pta (SaMd, v, 30; Sdnti, LXXXIII , 47), RdmuY0tlQ (Ayodh )'d, C .. IS). Satapatha 

Br~hmatla, 11 ,3,2,3; v, 3, I, 10. Arhan'a Vtda, v, 31, 6, VII , 12, I , 2; Rig V/'da" VI, 28, 6, 
VIII, 4, 9; J. A. o. S., Vol. X Ill , pp. 14g......151; SlIlira, II , li nes 23, 105-109, 110-113, 141 - 143, 
145-148 (number of councillors), 220-224, 232-233 (board of ttlree members for cacti depart. 
ment of stale) CIC. 

, Ouizot'li Hislory ot RV{,unlariVt QOI'tfllml lll, wI. XX, XXVI. 
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to discharge the func tions of the democratic agora of the Vedic civitas 
in much the sante manner as the council of the witan in the early Eng~ 
!ish constitution inherited, as a .. close exclusive body, the status of the 
ancient Teutonic folk·moot, 

The expansion of the state in area and population was respoti3i:'le 
both in Asia and Europe, first ,for the strengthening of the monarchy, 
and se~J1 I fo r tile gradual dwindl ing of the old democratic assembly 
of the t nt people or of the majority of the masses into an aristocratic 
corporation of the king's mini sters, advisers or councillors.' 

England is distingui shed frOI11 the rest of Europe by a continuity 
of democratic evolution during the Middle Ages, at any rat.e from the 
fourteenth century o~ up to the "glorious revolution" of 1688. But, for 
over two thousand years si nce the destruction of Greek liberties by the 
"Emathian conqueror" and the final abolition of the last Hindu repub· 
lies by the Gupta "superman" the world both in the East and the 
West knew of ollly one statecraft. III olle word it Illay be summed up 
in Bourbonislll such as was embodied in Louis X lV's dictum, L 'efat 
c' est 1110;. ~ -

None of the refe rences · cited by K P. Jayaswal in his 
"The Hindu Padi:H11ent under Hindu Alonarchy" in the Modtrn Rfiew 
for February 1920 ca'l be interpreted to indiCa te that the jaflapatJa is 
"an institution", viz. 1,,]1 e sob lui or assembly of the jallapada (country) 
as hc claims it to be. It is impossible on the strength of his evidences 
to attach any technical significance to the term. It denotes nothing 
more than "an inhabitant of jOl/apada". The si ngu:ar number, whereve r 
it occurs in connection with the term, must nut ll1islead :,'Jbody, fo r 
according to the grammatical aphorism (jatau ekavac/wllaria AJ,!e singular 
simply indicates "a class". .. 

No extraordinary value is therefore to be attributed to the passage 
in the Hilthigumpha inscription (165 B. C.) where the word jOllapada 
occurs. The Import merely is what is conventionally related of almost ~ 

all Hindu kings in the epics, stories and eulogistic verses. We are to 
understand simply that Kh~rave la's work afforded satisfaction tcf his 
subjects. Thc passage call110t imply that "privileges" we re granted to 
"parliament" (the "national assembly"). 

All such -statements, whethc r epigraphic or literary, bespeak at best 
---,.-, 

L J cnl9i' ffWory /II P~lilla, 88. 

t ct. Uychara's PaUlita! D(Vrlopmml 01 Jop/ln (1867-1909), pp. 23--27. Viltt Adams' two 
books on English Conslitut;i)n lor the "feudal contract" origin of Iimlted monarchy. The hlea that 
the democratic in~tU;uljon$ of England can be traced back to old Teutonic polity seems now to bt 

explo<led. 
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the general democ ratic trend l of Hindu political fipeculatioll but do not 
by any means necessarily poi nt to the pop ular, parliamentary or co nciliar 
govern ment of the realm. If we ar e ~ked to take the j/inapada in an 
institutional (corporate or collectiv<') sense wherever it I)CCUfS in relation 
with a king, or for that matter if v:e have to take eve ry passage in Sanskrit 
or Prakrit bearing on a rule r's satisfactory pcrforma::lce of his duties 
towards the prakrit i (people) as evidence of a legal otrol r even a de 

, facio authority exe rcised by the people in admi nistratlo the entire 
history of Hindu India down to 1300 should have to be treat.ed as the 
history of constitutional monarchy, - more radical a t times perhaps 
than has yet been realized any where 011 earth. Only a postulate like 
this can explain how Mr. j ayas\\,al has been carried away from point 10 
point until he is forced to the furthest logical consequence, viz. the 
sensationa l pronouncement at Sec. 288. 

Section 5. 

The Making of Laws (Stisanas). 
, 

I . Hindu Archives. 

The sup reme gove rnment of the Chola Empire (900- 1300). had a 
record "'office~ as one of ifj bureaus of administ ratio n. It was her~ that 
every sasGlla (or rainam aina as it is called by K<tutilya, i. e., "command 
of the state") was registered. This department was the deposita ry also 
of all official pape rs having perll1<lnent value. In southern India historiog
raphy must thus have received an impetus frOIll the public registratio n 
of royal decr~s and cha rters. 

Hiuen Thsang noticed that in regard to the records of events each 
prefectural province of the Vardhana Empi re (606- 647) had its ow n 
offi cial for prese rving them in writing. The records were called nita-pita 
(b lue deposit). Good and evil eve nts were mentioned therein, as well as 
calamities and fortunate occurrences.' 

Fu rt her, we know from fo.1e gast helles' th at under the Mauryas (B. C. 
322- 185 B. C.) the city fathe rs of P:Hali -putra regularly kept census 
ana vita l statistics of the municipal area. Such data we re compiled fo r 
every territo ria l ju risdict ion , as is borne out by the Arthasastra. The 

1 '1 idt the $~t tioll 011 the "1loctril1e of resistallce ill Hllldu though t" ill the· P,.. Bock. II , 
pp.4J.....46. 

, Aiyallgar's AII(. 11Jd., pp. 175, 177, 178. 
I SI.Yu.ki. Vol. I, p. 78. 

, Mt erill1lle', Anc. Ind., pp. 87.....as. 

., 
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gazetteer of the village was compiled by the gopa.t The sthdnika was' 
responsible fo r the d ist rict gazetteer, as the nugaraka for that of the city. 
The impe ria l gezettee r was the compi lation of the samaharlu or collector· 
gene ra l from these loca l directories. A!! detail s from the number of mal es 
and female§t.to the incomes and expenditures of th e families we re to be 
found in these official regis ters. 

But, cu riously ~ough, with the exception of certain sec ti ons in the 
Artho-sastra l bearing on reve nues <lnd on crimes and pun ishments 
stude nts of Hi ndu polity can hardl y point to any collections of sasanos, 
(ordinances and statutes) or s tatistica l documents in ancie nt Indian 
at'chi ves. Semi-historical writ ings like i(alhana 's Rdjo-torongi~~i (Kashmi r) 
Sandhyakara's Rama-charita ' (Benga l) and Bilhana's Vikramtinka
cl/OrUa (Deccan),· all of th e twelfth century, \\hich lIIay be like ned to a 
ce rtain f!x tent to th e StIlI 'hooks of Ch ina are, moreove r, few and far 
between. Further, in the Sansk rit lit erature on legal inst iltlt io ns no 
treatise has ye t been disco vered \\ h ich tan be compared to the three 
volumes compiled du ring th e reign of Ju st inian (526- 565), viz., the 
Digest containing fragment s of the \\ork of law ye rs like Gaius and Ulpia n 
of the sccflnd and third centuries, the Instilulrs drawn up by h is own 
lawyers, and th e Code embodying th e imperial "constitutions" from 
Had riafl (1 17- 138) tQ his own times.S 

• 
• 2. Tile So-called Law-Books Of tile J-Jilldlls . 

The only lit erature available for the present is twofo ld. First arc thc 
dtzarma-sastras6 associated with the · na mes of Man u, Y<i.jnavalkya, 
Brihaspa ti and othe rs. Next COUll' the nili-saslras' jjj.;e thf\ Ktimandaki
Iliti, Sulcra'TliIi and Bhoja's Yllkli-Kalpa-taru. For Oll r prescn t purpose 

I Ind. Ant .. 19()5. p. 5. 

, Books Ill, IV. Kautily3 defines Uisalla as ru}nfim "itld, i. e. the commJnds 01 rulen. Vide 

.' Law's Hind. Pol., pp. 122-123. 
a Edited by HMa-prasad Shastri (Mrmoirs o/tht ASiatic Socitty 0/ Dtnl:al, Vol. HI , no. I) . 

• Ed ited by I3l1hltr lor t lJ e Bombay Sallskrit Strits. 
i Mackenzie's Studks III Rom" ... Low, pp. 21-27; Article on Justinian in the Ene. Brit.; 

Mo yle's Im lirutes 11/ Jus/illlan; Taylor ' M edla(l'a/ Milld, Vol. 11,23'3--248, 

• The Sacu.! iJlHlla b/ lht Eas/ Suits . Vols. 11 . VII, XIV, XXV. XXXIII. For a general 

account of tht entire legal literalure sec JOlly's Ruh! (Ch. J. Oil Que/Un). In hiS articles in Iht 

Ztll. DtUI. More. <its. (1913. pp. 51_90, and 1914, pp. 345-347) he ha$ pointC<1 0\,1 the pa5PgC'S 

that th~ Arljw- has in comnon with the Dharma'! and Ktlmo-si15lras. 
1 SanSkrit tt:<! 01 Ktl mandll ka in the BibliQth«o Inti/to Series (Engli6h translation by 

M. N. Dult) ; Sanl. tc:<t of Sukr. t dittu lor the Madras Oovernmen( (Ef\&l. transl. lor the P:ln ini 

Off lct Series by B. K, Sarkar) ; Sans. tfxt 01 I3hoJa pultlishC<1 by the Sanskrit Press Depositary, 

Calcutta. 
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the important question is to find uut how much of the laws and manners 
mentioned in these books constitute "law" in the Allstinian sense. From 
this point of vicw it is doubtful if these so-called legal codes of India 
have barely even as much legitimacy or validity as the twelfth and 
thirteenth century compendiullls of feudal customs I in Europe which 
were expressly modelled on justinian's achievements. Neithe r the 
Manu Samflild nor the treatise of Sukra can legi timately be likened to 
the Spiegel ("Mirrors") of the Saxons and Swabians, the SlImma de 
legibus of the Normans, and the COTlSIlf'/udinfs Feud('rum 01 the Lam
bards, or the" Bracioll-Tliti" (De Legibus el Consueludlo1ibus Angliae) of 
England and the conlcmporaryBeaulTlmlOir-nili (CoululIlt's de Beauvoises) 
of France. The simple reason is that th ere is a lilCk of undisputed archeo
logical proofs concerning the actual life in ancient Jndia. Consequently 
it is no t easy 10 analyze these Indian saslras (WisscllS!:IIU/len) and 
point out precisely which passages describe Ihe conscious and positive 
"will" of the state (rtijnam ajnU) <.or actual laws enforced by "sanc
tion", which indiqtte merely the i 1l1memori~1 customs or "unwritten 
laws" of the land, and which others, finally, are nothing but tile "pious 
wishes" of the Hindu Ciceros and Senecas, A!cuins and J onase'3, Augu
sti nes and Isidores, those champions of llharma (i. e. justice and truth). 

" 
3. Epigraphic Data 011 Hilldu Dharma ( Law) . 

It is not sUtp ri sing, therefore, tha t Henry Maine whose indoiogy was 
confined 11l0stly to the sastras and the so-call ed "village cOlllmunites" 
of a politically defunct Ind ia sMuid have started the notion, since then 
held in reverence by Eur-American sociologists, that Hindu states were 
not dflarma-enacting "i. e. legisla ting salllii/Jas but mere tax-exacting 
bodies or rather tribute-collecting corporations. z But the student of 
Indian epigra phy today is master of enough hi sto rical material to be 
able to demonstrate that for the period of ~er fifteen hundred years 
frolll Kautilya, the Richelieu or Bismarck of the Mauryas, to Klllotttinga, 
the Chalukya-Chola , the- Iitatesmen of India consciousiy i\lstituted laws 
and modified and revised them at will. The "maki ng" of laws in additio n 
fl .. the simple "decla ration" of traditional mages must therefo re be 
recl{oned, pmong the institutiona l achievements of the Hindus. 

The inscriptions, althougfl mainly donative in character, leave no 
doubt as to the legislative functiQJIs of the states. The fiat of official 

• I Carlyk's Mtdillt1'f' Powtcol Tht(lf')I fn !ht WtSI, Vol. Ill , pp. 35, 36, 42; Walsh's Thirlunlh, 

GrtOftS! III CttJlurits, p. 361. 
t Early His. II/Iml., LCd. X III , pp. 380-383. See In/ra (analysis 01 dharma, danda etc.). 
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proclamations is known to have often abolished old customs and intro
dUCed new usages. The new regulations were held binding within juris
dictions for whi ch they wcre intended. And the state exe rcised its 
"sanction" (danda) or penal authority. the essence at Austi nian sover
eignty, in orner to punish the violation of i Is orders and anno uncements . 

4. L egislatioll ill aTlciellt Madras and Ceyfoll. 

It was a law of Raja-ritja the Great by which ill 986 the village 
panchOyats of southern India were antho rized tu take possession of and 
sell the lands of the persons who failed to pay the government dues for 
three years.' The abolition of tolls that had weighed heavily upon the 
people fo r generations was likewisc cffected by Kulot·t(mga's liberal 
legislative cnactmcnt in t 086.~ The "positive" characte r of Chola legis· 
lation is manifest as llIuch in the local government ordinances as in the 
cadast ral and other centralizing mcasures. 

In Ceylon the charier by which the Tlira l obmmune enjoyed its 
liberties emanated from the state as an 'Act 10 nfcr immunitics'. 
In the tenth century a law was passed by King Kas!.npn IV (963- 80) 
"in Council" to define the privilcges of a village belonging to a hospital. 
"Wherefls it was decreed," ran the proclamation, "that boundary stones 
••• should be set up ..... . all these office rs of sta te ... have comc from 
the council and set up 1n this village a pillar." According to this bill 
of righ ts granted by royal order, enforters of ;:ustoll1ary<1aws l werc not 
to enter the vittagc. It was placed heyond thc jurisdiction of headmcn 
of dist ricts and keepers of di st rict rec~s. Ser¥:tnts of the royal family 
were likewise declared inadmissible. Laborers, oxen and buffaloes 
of the territory were not to bc was also made into 
an asylum against the right of extradition. who sought refugc 
in the vi ttage could not bc arrcsted.3 

We have specimens oniscal I(] 'g,,;I. t>. 
From a desi re that "succceding 
inhabitants of Lamkfi by levying exccs.ffi<,e 

bc collcctcd. And since "those thorny Malia (1153-86) o rd ain;;di;fc:e~r:t~a~iin~"'~t:~e15 ,tl~;~~~r:;~; 
jungles fOT o:ultivation carn grapted 
them by the same Ac t 

• 
11 Aiyangar, pp. 161- 162, 149-150. 

rural communes) and In/ro (national linance).", 
~ Ep. Ztyl., Vol. II , no. 5. 
4 IMa, Vol. I, nos. 9, 21. 
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• 
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5. The Institutes 0/ Asoka. 
Asoka's Edicts ' are well know n to have been mainly moral or !;ocial 

in their scope. Some of these declarations can be ~chedu l ed as "sump
tuary" reg ulations in a wide sense. Not all the prcc1amations of the 
Emperor-propagandist were, however, rajlTam djna or statutes binding 
on the empi re as a political organizat ion. The corpus of Asokan resaip ts 
had, on the wHole, no greater authority on the state than arc the 
announcements of a zealous and sincere educational missio n<lry. Con
stitut ionally speaki ng, they belong to the sallle categ.Jry as the Educa
tional Rescript (1890) of Mikado Mutshu ito in Melfi Japan, or the 
"messages" to Congress frOIll the Presidents of the United States. 

These the people we re pe rsuaded by commissioners, magistrates and 
judicial officers to respect and ()bserve. But the main body of Asoka's 
time to time messages was not treated as the "commands of a sove reign" , 
the violation of .... !lith would be cognizable offence to b~ tried and 
punished by the courts of justice. All the same, a minute analysis brings 
out the fact that some real legislation or la,\ making is to be found in 
the midst of these thirty pronouncemcnts of various sizes. 

One positive law is referred to in Pi llar Edict IV. (c B. C, 243). 
By it Asoka gave respite of thrce days to prisoners convicted ~nd sen
tenced to death.2 It was universally applicable'throughout the Empire 
and calculated to bring about legislative centrdlization and umtormity. 
An ill1pfrial command to this effect was specially called for, because 
otherwise there might be a grea t diversity in administrative practice. 
And such diversity was naturally expected because of Asoka's custom 
of gran ting independence to the members of the civil service "in the 
award of honors and penalties" in order that they might "in security 
and without fear perform their dut ies". The Provincials' Edict likewise 
embodies the purport of a law by "hidl officers in charge of the city 
were to "prevent unwarta nt.ed imprisonrnent.fc)r unwarranted torture of 
the citizens".' " 

Regulations in regartj to ahimsa or non-slaughter i. c. sanctity of 
animal life 'appear also 10 have been laws in the strictest sense of the 
tum. Acco rdi~ to Pillar Edict V (c B. C. 243), parrots, starlings, 
adj~lants and ~ other lO}nimats '('I.'ere exempted from killing.· By Rock 
Edict I (c B. C. 251) Aso'ka disa1Jowed even the animal sacrifices in
dispensable for certain ctremonia~ performances':' The humane legis-

I Cunningham', II/uript/ons 0/ 'A~oka. 
I. SmiTh'S Mok". pp. 148-I!IO, 136-138 . 
• l IlIStr. 0/ As., fP. 138, 117, 11 8-119. 
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Jation was thus arbitrary and intolerant enough to curtail religious 
liberty, or, at any rate, the freedom of practice. When, therefore, we 
read ' the touching se lf-q Ul\ lacent note in Rock Edict IV (c B. c. 257)t 
in which the monarch co ngratulates himself on the growth of non-killing 
and "prevention of cruelty to animate beings" in his reign, can we not 
be lieve that the ideals of a "moralist'· had indeed in a conside rable 
degree been rigidly transfo rmed into positive law? ~ 

Similarly in the statement recorded in Pillar Edict V (c B. C. 243) 
that "in the period extending up to my twenty sixth coronation day 
I have twe nty five times libe rated the prisone rs", one may read ihe gist 
of a law on the gene ral pardon of convicts at co ronation-anniversary.' \/ 
Further, in the report about the ~rowth in humani tarianism among 
Asoka's subjects we are tf)ld by this self-conscious emperor tha t the 
thing was unknown "for many hundred yea rs past". Here the n is to 
be detected a change of ancient Cll~tO!1lS brought abo ut , alt hough not 
exclusive ly perhaps, by definite comt11ands of the ,state. 

6. Code Kalltilya. 

We arc on mnre solid ground in regard to the legislatiull of Asoka's 
grandfa.t he r, Chandra-gupta,3 the founder of the Maurya House . • 
Megasthenes (B. C. 30~ was an eye-witness to the law about the license
tax paid by merchant<; 'h nd the tithes 011 sales. A person co nvicted of 
bea ring false witne",s suffered mutilation of his extremities. lie who 
maimed anyone not only suffered in return the loss of the same lim b 
but his hand also was cut off. If he caLlsed~n artisan to lose his ha nd 
or eye, he was put to death.4 The Arllla-saSlra corrubor.1tes all these 
sta tements of the Greek. Laws of foreign trade reg ulating the customs 
duties arc given in Kautilya' s lreatise.6 It desc ribes also the laws rela· 
tfllg to the sa le of lands, ~scheat, the royalty from mi nes, and tile · terms 
on which salt, a government monopoly, could be manufactured by 
private capitalists. ~ 

All violations of harbor regulations 6 we re severely punished by til e 
ntivad"yak,~a or supe rintenrfent of ships (port commissioner). The shi ps 
of pirates were doomed to destructio n, as well as those bo und for the 

I IIISeT. 01 As .• pp. 118-119 . 
• Smith'S Asokol', pp. ]50--]52. 

• 
, Vidt "Thr La ... of Comraet'· in L..nw's Hind. Pol., and Shamasastry·' artlcle on "Land and 

Revenue Polity" in the Ind. ;\111., 1905. 

I MIt . XXVIL in Me Crindle's Allc. I lrd., p. 71. 
i 1[, xxii, ~v, xxxvi. 
I Jlld. Ship., pp. 106, 107, 109, III. 
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• .. 
78 The Public Law of the Hil1dll5. 

enemy's country. The legislation required the arrest of suspected per
sons, c. g. those having. a i)crturbed appearance, those travelling 'Yithout 
baggage, and those pretending to be sufferi from disease. And the 
commodities of persons travell ing without a S5 as also of those who 
with a heavy load forded a river at an unusual place and time were 
li able to confiscation at the d iscretion of the harbo r or port officials. 

The viota t ion'of fiscal laws was generally punished with confiscation 
or fine. The evasion of the tax on sales was a capita l offence. The 
punishmen t for false statements to census officers about age, income, 
expenditure, etc. mi ght extend even to death. Offenders against sani tary 
and other municipal laws were punished with fines wbich ranged from 
I/.t ll of a pat,ta, i. c. about 3 cents to 3000 pUtWS ($ 750).1 

7. Despotism of Custom i1l Europe. 

The enactment of law is the most important function of modern 
.... states. This "modernism" dates howeve r from the promulgation of the 

~ 

Code Napoleon. 

But in the present epoch students of political science, used as they 
a re to daily law-making and legal reforms, are apt to fo rget the COIll 

pa rative absence of "legislation" in anci ent al~d l11edireval European 
polit? and to ignore the long ages during \\hich tile "despotism of custom" 
he!d its sway in the WcsP When, therefore, they come in touch. with 
the institu tions of the Old Orient they arc easily tempted to dwell on 
the "p rimitive" character ~ Asia's aChievements and mark them dow n 
as disti nctively "oriental". They are, moreover, misled by the paucity 
of reliable data inlo taking for granted that law-making was not prac
tised by Hindu states at all. 3 

Bt\t now, no epigraphist and archeologist entertain any doubts as 
to the complex, centralized and well-differentiated machi nery of imperial 
ism wielded by the Maurya, Gupta, Pala, Chola and othe r sarva-bhaumas 
(world-emperors). One might then suggest , even on a prinri grounds, 
that the exte nsive Weftllerrscllaften consolidated through the enterprise 
Ofo,mf n of "blood ~nd iron" were not baied excl usively on moral maxims, 

• Ind. Ant. 1005, pp. 52, 59. 

I J enks' Law and Po/jJi,s in tht Middle Agts, Ch. lI , pp. 59, 6J........64; Carte~~ Law, "sOT/gin, 
Gr/IWtll and Function, p. 109; Willoughby's OOl'rrnmmt ol/ht Modtm Statts, pp. 306---3a!I. 

I Maint's Andmt LaK', Ch.'II , p. 22: On this point as on others Banerjea (pp. 137, 139) echoes 
thill ster1'(ltyped notions. He misunderSlamls, btsides, the term droit administratll in employing it ~ 
with reference to Hindu .MsQI"Ias. For Its teChnical slgnilicance see Dicey·s Law 01 thtCQnsWution, 
3~. • 
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"declared" customs and um\ ritten laws like the tribal commonwealths 
of the. ea rlier epochs of pre-Mau rya and Vedic Wd ia. J 

The postulate abo ut. the "unchanging East" is indeed an idola of 
the nineteenth century: In an y event, Asia \\as np more stationary 
than Europe, epoch for epOCh. The dynamic proces in India's legis
lative annals can be illustrated by the changes in the penal code from. 
age to age. 

8. Dynamic Character 01 Hilldu Law. 

It is undeniable that the crimina l legislation of the Mauryas l was 
exceedingly severe. Lengthy \\as the schedule of capital offenses even 
under Asoka the Great, benevolent preacher though he was of ahimsd 
(mercy to animal life) and propounder of the cult of (ihamlll(l (piety or 
dut y). We have only to obse rve, however, that the capital list in the 
East was much too short \'.hen compared with that ill the West. 

There is nothing exclusively oriental in this barbarity of the Maurya 
la\\s. Europe's record in pe na l legislation down to very recent times 
has not becn at all different from that of Asia. Let us ignore for the 
present the Roman X II Tables and the Christian InqUl~ition. The penal 
code of Englanu du ring thc seventeenth , ei!;hteenlh, and ea rly 'nine
teenth centuries was fo! tered in the same psychology and was as inhuman 
and Draconian as was tlf.l1 of India of the third and fourth centuries B. C. 
During George Ill 's reign mo rc than sixty offences \\ ere added to the 
list of capital crimes. In 1845 t\\"o hundrcd and fifty offcnces (includ ing, ... 
of coursc, some of the most triv ial, c. g. brcct'king a window and stealing 
two pence worth of paint) wc re punishable uy death. The ge neration 
preceding this date witnesscd 1400 execut ions among tht: Engl ish people 
tor offe nces that have since then been rcmoved from the capital list,: 

In the perspective of th is criminal statistics in m~dern Europe the 
Ind ia of the Gupta Vikra01adityas in the fifth century A. C. must have 
been a ve ritable I,I'topia. For it was a land of profoundly humane legis
lation, almost millennial, that Fa-Hien, the Chinese trave r, found in 
the Hindu Empire. To say that the administration of the crimi nal law 
appea red to him mi lder than in China would not n"ean much to t'h e 
modern mi nd But the im port;:nt point is that fines were the ordlnery 
punishments for almost all crimes, capi tal punishme nt being al1. bu.t ... 
unknown. Amputatbn of the right hand was hte penalty for repe ted 

I ArllitJ, Book I, Ch. iv, II , xxxv, xxxvI. 
I Artidr on "c..pitlll Purllshm~nt" III the EII(. S,II. Lra 's His. flllnquls, Vol. I, pp. 234-236, 

421-423, t tc.; Vol. III , p. 300. For It\'rri ly of thr Twt;"t Tabltl an4 pUlllshmmts ill ~an IIw 
S« Matktnllr, .5~, ~1-356. 
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rebellion, brigandage, and so forth. But even this was resorted to 'ftry 
rare ly; and the Chinese scholar testifies to the absence of judiciallorture 
among Hind us,' 

India's judici.a1:A ns.e did not thus stop at the findings of Kau tiJya 
recorded in th~'tha-sastra. Radical legislative cha nges embodied the 

·new tendencies of the Hindu mind in subseque nt ages; and the law
makers knew that they were deliberately breaking the t raditio nal customs. 

v For the seventh century Hiuen Thsang gives the same evidence as 
- Fa Hien for the fifth in regard to fhe absence of capital punishment. 

The offenders against the "power of the ruler". i. c. seditionists were 
imprisoned. They were "simply left to live or die and we re not cou nted 
among men". This alllounted to life-long social ostracism. Amputation 
of limbs or deportation was a penalty for the violation of what in Co n
fucian ethics is known as the rules of domestic "propriety". ror other 
offenses the punishment was a small payment of money. In the investi
gation of criminal cases there was 110 use of rod or staff to obtain proofs 
of guilt. ~ 

Gupta a nd Vardhana India was th us inestimably in advance of that 
of the Mauryas. Nay, ihe modern world which has restricted capita l 
pu nishment to three crimes, viz., murde r, treason, and piracy (Act of 
British Parliament, IS61) and which liberally pra.::ti ses torture to extort 
confession is still behind th~ Hindu conscienLe of the fifth cl'ntury. 

\Vlt was left to the Bolsheviks of Russia to revive India's ideal under 
. the Guptas by removing capital punishment front statute books fo r the 

fi rst t ime i ll European history. 
In any case it ought to be clear to students of Slaatswissenscha/t 

t hat Hind u law (puhlic or private) cannot be summed up in single 
shibboleths, whether those of Kautilya, or, as it was the custom so long, 
t he sldgans of the hoary Manu. It has changed from epoch to epoch 
and region to region. Besides, for the study of the legal institutions 
and positive laws of Lndia the attention of scholars must have to be 
diverted frmn the so-called lawbooks' to the inscriptions and archeo-
10Wiai docume nts. The fact that the rates of assessment on la nd which 
<I" t~ed in Maurya and Chola India' are en t irely diffe rent from the 

• t'e'onventiona l I/. tll of the produce idealized in the suslras is but one of 
'.~---

1 Uc.gc'. Fa Him, Ch. x\fi , pp. 42-43. 
~-S/- Yukl, Vol. I , pp. 83--84 . 

• Jolly's R«hl und Sillt is a compr~h~nslvc s tudy of Hindu 111 ..... and moralS b.a$td on till. 
body of IIlcr.Jturc. Stt Gibdin'l Elwin, Voh I and. II, for 11 comparison 01 Hindu "private law" 
with that of the Gr«ks, ROlNlnl and Teutoos. 

t I IItr- (National Financc), pp. II~II G, 124. 
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.many instances of discrepancy between custom and actua l law which 

: should.. warn the student of '/?ealpolitik ar ainst- depend ing too much on 
the Manu's and the Sukras in his inst itut ional investigat ions. 

Section 6. 

-- The Jury System (Ubbahlta). , 
.·Modcrn libert y, bQth po litical and judicial, has, theoretically at any 

• ra*e , one of its greatest corner-stones in the trial by jury. It consists 
in the right to be judged by one's peers. As such its origins can be 
traced to the pri mitive Frankish, Teutonic and Anglo-Saxon customs. 
But th e defin ite beginnings of the institutio n, as it obtai ns in Europe, 
are to be sought in the Civil and Criminal juries of Engla nd i l thc _ 
twelfth century. To a certain extent its cru de origins are furnished also 
by the Vehm-gerichle or Fehmic Courts of the thirtee nth century which 
were developed in the German-speaking lands (viz. Westphalia) between 
the Rhine and the Weser.1 Ind ia's political experience seems, howeve r, 
to furn ish the first land -ma rks of the system among the Indo-European 
races. 

I. Tile Jury as a Hindu Institution. 

The oldest historica l date for the institution of the Hindu jury is ... 
B. C. 4;13, a hundred y:a rs after the death of S;lkya the Buddha. The 
occasion w'as brought about by the "ten heretical practices" of VesaJi 
which were su bmitted for examination to a committ ee of eight presided 
ove r by a judge. In confo rmity wi t h J wle established by Sakya, 
one Revata proposed to refer the matter to a jUly. He chbse four 
bhikkhus (monks) from the east and four from the west. This choice was 
fo rma ll y approved by the Samglla (Ecclesiast ical Council). There was 
add ed to the arbit rators, a~ regulator of the sitti ngs, a monk named Ajita..· 

The idea of th e ju ry is the refore at least as old as Sakya (si xth ,.. 
centu ry B. C.). Evidently it was an well-establlshed inst itutio n in t he 
public law of his ti me. By advocati ng and adop ting the system for the .. 
settlement of disp utes in ecclesiastical matters th is spiritual doctor gave 
but anothe r evidence of his st ronr:- ci vic and legal sense. iI. If, 0 bhikkIJus'\ 
said he on one cccasion, "whilst the case is being inquired into by those 
bhikklibs, pointless speeches an! brought forth, and the sense of any 

• 
1 Hold.sworth·s His/ory 01 ErrElish Law. Vol. I, 135. 145, 14\}, 156, 158; Walsh's Thirlttfllh, ~ 

368-369; Articl~ on "Jury" in Lalor's C)'dopatdlu 01 Politlral Scitflct, Vol. II,~. It i • 
.. ~11 known how List in his Nal/onal Systtm 01 PoWical Economy allaches an extraordinary im

porta"c~ 10 th ~ Jury sys tem in its ('fleets on the Brit ish politiCo'll menUlity. 
I Pouuill's "Budd.hist Councils" in the I nd. Am., 1!lllI, p. 85. 

SarkBr, Political InsUtutiolU. , • 
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single utte rance is not clear, I enjoin upon you, 0 bhikkhus, to sett le 
the case by referri ng it 'to a jury or commission (ubbahika) ,'" • 

Not everybody could be elected on the jury. The ChuUQ-l'agga 
mentions ten qualifications of nil juror. It was he ld , among other 
th ings, that the ubbaflika must be "competent to point out both friends 
and foes, to get them to understand a thing, get them io sec it and. 
recognize it, and able to pacify them", Secondly, tne person to be 
chosen on the jury must be "cleve r in judging both as to the origi n 
and as to the se ttlement of disputes". And thirdly, he must "under
stand legal questions, Ihe origin thereof, the close thereof, and the way 
that leads to the close thereof". 2 

The method of appointing a jury was also clea rly described. First, 
th~likkllll was to be asked as to whether he was willing to unde rtake 
the offi ce. Then SOllie discreet and able monk was to address the Samgl/O 
t hus: "May the venerable SamglJa hea r me .... Let it appoint bIlikkllus 
of such and such a name, and of such and sllch a name on a commit tee . 
This is the 111otion •••. The SamgIJa appoints bhikklms of such and such 
names on a committee to se ttle the case."3 

T races of th e jLlry system arc to be detec ted in Maurya India. For, 
by a ruling of Kautilya in the Artlm-sus/ra, di sputes concerninf~ boun
daries, fields and "miscellaneous hindrances" "(\'ere to be decided by 
elders of the neighborhood. If they wcre divided in th eir opinions 

.-'\ decision was to be given in favor of the opinio n of the honest val/m'ah, 
• 1. C'. c "many" or the lllajo rity.4 There is here an anticipation 01 the 
• Grand Assize of Henry II by which the claimant to disputed lands could 

demafiil the nominati on of four knig ht s of the neighborhood. The 
Kautil yan principle is also the same as that of the Assize of Northampton 

· by ,(fhich .the property due to hei rs was determined in the ide ntica l , . 
tnanner. • 

2. Hindu I deas about the jury. 

The inst itujoft)could not but influence the poli tical thinking of the 
philosophe rs. Sukra and other writers on th e theory of the consti tuti on , · , . 

I Chilli V, 14~9. 
1 Ibid, tv, 14, 19. 

• Ibid. IV, 14, 20. 

• The intCfpTctalion of l'ahQ)'ah ~urha)'ah (I'ldt the Arrha, Sk. Ill, Ch. IX) in Jayaswal's 
~' Inlroduction to Hindu Polit)," in Ihe M od. RtI'., June 191 3, is "'ore aetur3te than"tML in 
Shamasaslry't"translation (pp. 214- 215). For the law of the majoril)' SU alw Sukra, I, \lJIfS 
732-733. Bosallquct i$ certainly more chauvilllSlic than philosophic when he nlively maW. 'the 

st.hment Ih~ the principle of tht majority is "found for the fint liml .s an everyday method 
of discussion In Greek political life" (Phil. Throry 01 Slaft, pp. 45). d . P M. Bet, II , p. 10. 
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ha ve therefo re naturally been the spokesmen of the philosophy that 
underlies the Eng lish Assizes and the Fehmic Court s of Westphalia. 
The p ri nciple of trial by one' s peers is thus stat ed in the 5Ilkra-niti: 1 

"The foresters a re to be t ried with t he help of foresters, merchants by 
merchants, a nd soldiers by soldiers." Sukra lays down also the principle 
orlocal judges for local cases in the f0110wing terms: "In the village the 
cases are to be settled oy perso ns who Jive with both pa rt ies, i. e. by 
neighbo}Jrs. Those pe rsons are the best judges of the merits of the case 
who live in the place where the two pa rties stand, <ll1d \\here the di sp uted 
matters and grounds of quarrel exist."~ 

[n Hindu thought merchants3 appear to hav e bee n in high demand 
as qualified to serve on the jury. Their st rong COllltIlOIlSCnse was 
evidently their chief 111erit, or perhaps they we re likely to have legal 
knowledge. In th e 5ukra-llili even the audience at a court of justice is 
regarded as part of th e jury. In regard to th e man who happe ns to 
know the law we are told thai "one call spcilk, whether appointed or 
l\{It , because he speaks the voice of God who knows the 13w".4 And we 
are also asked to entert ain respect fo r the layman's C01lll1lenscnse view 
of the case . For, an extremely radical view is adwnbr<lted by Sukra 
when he declares lhat "either olle should not come to the court or should 
speak truthfull y. T:'at man is a sinne r who keeps silence or utters .. 
falseh ood".~ .. 

Altogether, then, in Sukra we have to recognize a theorist in regard 
to th e institution of which the practical regulations had been laid down 
by Sakya for his Congregation. And if in the absence of evide nces from" 
inscriptions or contemporary wri tings it be sale to lake the passagea) n t" 

th e 511kro-lllti as describing the actllal judiciary in certai n stall'S orlndia 
in a ny period of its history, th e jury Illust be regarded __ as .... an esseoti!J J 

feat ure of the s stem oL tiindu tnbunaJs.6 _ • ~." • 

I Section 7. 

• DepOSition and Election of Kings. 

In England James II \'.'as deposed, amo ng other reasons, f h~ving 
violated the "origina l compac!", Richard II as "useless, incompetent, 

1 IV, v, lints 44, 45, 

I IV, v, IfI1es 45--47. 
, IV, v, 52. 

• 
• 

• 'IV, v, lines 53, 54j Sfe al~o N!:rada, LtgaJ Proudurt, 111,2. .. 
, IV, v, 1!6, 56. T 

• • Bancrje,'s iden1ilic.at ion of the sobh)'QS (nI~nlber5 (I! a judiCial au;cmbly i-.-e..-.essors) with 

l he J:lfY (PulNit Admin/', p. 143) il not accfptable. , . 
• 


