
1.1.] THE GOVERNOR-GENERAL IN COUNCIL 

(3) They must eaable tlle su·preme GQvemmeat to maintai n its commu­
nication between the military stations and posts occupied by its forces and 
to IIo&'crid dangerous intetnlptions or break of jurisdictional gauge in the 
Imperial system of Rail"ays and Telegraphs. 

(4) Inasmuch as the Government of India acts for them in aU 
international and interstatal arrang.mnmts, they must loyally carry out the 
obligations incurred by the Sup~me Government to foreign powers or 
other States on their behalf. 

(5) The perpetuation ut their governments is incompatible with the 
dismemberment of their States, internal disorder, or grass misrule. They 
must, therefore, accept Imperial intervention to prevent or correct such 
abuses. The laws of natural justice and the prihciple of religious tolera­
tion must be observed. 

(6) The right of self-preservation., with its incidental rights, giva to 
the British Government an indefinable right to protect Imperilll interests 
where they rna, be injured by the unfrietldl1 action of the King's allies : 
and it suggl!sts a possible right of intervention in tlreir intemal afiait'S, as 
in th~ regulatioo of currency, or commerce,"or in the establishment 
of postal Uftions. Each case of interference must, however, be justi­
fied by real necessity. • 

(7) Claiming as they do the protection of the King-Emperor the 
Indian Princes must seek the confirmation of the Viceroy to their suc­
cessions, must treat with respect the repre!lelltatives of the Imperial 
authority, accept the guidance of the Supreme Govert\ment duriag 
minorities, and generally prove their loyalty to the Crown. 

Such are the extensive duties of the protected princes: but there 
are strict Iimitationsl1p()t1 the interference af the British Govenlment. 
Parliament and the Legislatures of India have 00 their part re­
cognised the fact tltat except in the case of British subjects or 
ser\"aIlts, British lqislatiw and judicial authority cannot extend 
beyond the territorial limits of India under the King-Emperor. The 
judicial or ioegislative fuact101ls with which the British Goverru1rent is 
jll'YeSted in re!Jatd to the Native States must; therefore. be based 
em a nul recog'h,iti0lt of tlJe fact that they arc exercised in a ferei.gn 
tettitory. 

If International law deals only with nations or States wbose intet­
coune With one .-other is IN._ .U}Mh the theory that they afe 
equal powers MId lIave the right to form alliances and declare waf', 
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and: condude peace, the Native States or India cannot claim; an Inter-
-national position. The above-mentioned restricti9ns placed uPOI'I their 
independent action, and the obligations which habitually govern ,,their 
external relations, and even to some extent tpeir eltercli!e of internal 
.overeignty, must be held to have deprived them of real International 
status. This view is confirmed alike by the action and explicit declara­
tion of the British Government and by the opinions of eminent writers on 
International Law. 

The action and declaration of the British Government as to its 
relation~ with the Native States will be evident on an examination of 
the Manipur Case, the importance of which lies in the principLes 
which were enunciated and approved by the highest authority. These 
principles were-(I) the assertion of the right of the Gov~ment of 
India to settle successions and to intervene in case of rebellion against 
a chief j (2) the doctrine that resistance to Imperial orders constitutes 
rebellion; (3) the right of the Paramount Power to inflict capital punish­
ment on those who had put to death its agents whilst discharging tbe' 
lawful duty imposed upon them. But the most important principle­
that of the repudiation by the Government of India of the application 
of International law to the protected States-was thus formulated in the 
Indite Gazetle of August 21, t891-"The principles of International Law 
have no bearing upon the relations between the Government of India 
as representing the Queen-Empress on the one hand, and the Native 
States under the suzerainty of Her Majesty. The paramount su­
premacy of the former presupposes and implies the subordination of 
the latter." 

The testimony of writers of acknowledged authority is hardly less 
emphatic. According to Twiss the States are "protected dependent 
States." Sir Edward Creasy in his Ft'rst Platform oj l"ter1l4tio1l41 Law 
deals with the proposition "that titular independence is no so\'ereignty 
if coupled with actual subjection." "Such", he observes, "is the condition 
of the' Native Princes of India. We all see clearly in them and in their 
subjects not independent political communities, which are sovereign 
States in the eye of International Law, but mere subordinate members of 
the larger and Paramount political society, the true sovereign State, the 
British Empire." 

Thus the relation of the Native States to the British Crown is different 
from any relation known to International Law. The Native States are 
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§ I.J TIiE GovtRNOR-GENERAL iN COUNcIL. 

subject to the suzerainty of Gre1i\t Britain, and are debarred from aU 
external relations. Even in their relations with the British Government 
they are declared not to be subject to the ordinary rules of Interna­
tionallaw. Nevertheless, for other purposes, and within the domain of 
private International law, such States are to be regarded as separate 
political societies, and as possessing an independent civil, criminal and 
fiscal jurisdiction. (5jirdar Gurdyal Sing vs. lite Rajlllt of Ft,ridkolt. 
Pitt Cobbett, p. :1:17). 

Since the tonnexion between the British Government and the Native 
States is not one based on International Law, Prof. Westlake suggesb 
that the connexion between the King's authorities in India and his 
protected allies or rulers of the Native States IS a constitutional tie. "The 
Native Princes who acknowledge the Imperial Majesty of the United 
Kingdom have no International existence; to International Law a State 
is sovereign which demeans itself as independent;" and if no foreign 
relations are allowed it, Westlake will not allow it to be called even 
semi-sovereign, for "a State is semi-sovereign to the extent of the 
foreign relations which the degree of its practical dependence allows it." 
He goes on to argue that, si~ce the British power alone represents to t1le 
outsid~ world the unit, India, the political relations possessing any degree 
of fixity which exist between the component parts of the unit are constitu­
tional. The position of a Native State "apPt'ars to be that of a separate 
pal"t of the dominions of the King-Emperor, as New South Wales and 
British India are other such separate parts." The Governor·Gen~ral 
in Council has been progressively receiving from Parliament power 
to make laws "for all servants of the Company within the dominions 
of the Princes and States in alliance with the ComiJany;" "for all 
British Subjects of Her Majesty, within the dominions of Princes and 
States in alliance with Her Majesty, whether in the service of the 
Government of India or otherwise"; and "for native Indian subjects 
of Her Majesty without and beyond British Indill." But with this 
there comes into combination the fact that, as expressed in the pream­
ble to the Indian Act XXI of 1879, "'by treaty, capitulation, agreement, 
grant, usage, sufferan'ce, and other lawful means, the Governor-General 
of India in Council"-this t:me not representing the special Government 
of British India, nut as the executive organ for exercising the Imperial 
supremacy-"has power and jurisdiction within diverse places beyond the 
limits of BritiSR India." Thus reviewing the intrusion of foreign jurisdic· 
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tion into the SAtes, Westlake argues' that their position hasl been imper . 
• b1y ahiftecl wom an International ~ an Imperial basis. I The ~t 
tlWld efeyents appears to coafirm Pt'ofeiior Westlake's oon~ntiQn. 

Ac:~ ~ the Government of India (AmenWnent) Act of 11#16 rulers 
aad IItI,bjects of the Native States can be appomted to civil posts and 
military oommissiQDS and nominated for the Legislative Councils. A 
Native Prince was invited to be present at the Imperial Conferences 
of 1917 and 1918. The Montagu·Chelmsford Reform Scheme contains 
proposals for the formatioo of a Council of Princes to be presided over 
b,lI' the Viceroy and for the joint deliberation and dIscussion between the 
<;:ollncil of Princes and the Council of St~tes.. .Mter al~ both the ~ative 
S.tates and the British Governm,ent are striving for the same end, viz. 
the pcogreSiiive welfare of th", peopl~: the interests are so common, 
the ~int5 of contact are 50 many that it is inevitahle that in the process 
of ti,me the Native Stlltes should abandon their isolated, atomic existence 
apd, become joint partners in the great Imperial Commonwealth of 
NatiOlls, 

§ 2. "Declare w... er '--:-- M.tiIIti ..... 
The Governor·General in Council has certain powers of levying war 

without the previous appro~'al of the Secretary of Stllte in Council. If 
hostilities have actually begun or preparations made for beginning hostili· 
ties against British India or a dependent prince or state, or a prince 
or state protected by treaty of guarantee, he may declare war, commence 
hostilities, or make treaties for making war against the attacking power, 
and may even make treaties of bruarantee in respect of the possessions 
of a prince or slate in return for assistance against the assailing power; 
~n any Case where he commences hostilities or makes a treaty, the action 
must be reported to the Secretary of State. "De facto, of course, the 
time for serious exercise of these powers has disappeared. But the 
existence of the power is interesting; no Governor·General or Govern· 
ment of a Dominion has any legal authority to do a single act of 
sovereignty as regards the declaration of war, the making of peace, or of 
~olitical treaties of any kind."-(Keiln.) 
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PART V. 

LOCAL OOVeRNMBNT~ 

Oeneral. 

45. (1) "Subject to the provisions of this Act and 
Relation of Local G09- rules made thereunder"l, every Local 

eralllenl. 10 G0gelaor- G t2 h It be th d 
General in' Cooncii. l'overn men sao y e or ers 
['772, I. 9; 1793. lIS. 24. of the Governor-General in Council, 
40, 41,43.44 i IS3), I~. 
65. 68; 1893, s. I t21 i and keep him constantly and dili­
'9" 2, t. 1 (J): 1919, 
2nd S~. Pt. m.l gently informed of its proceedings 
and of all matters which ought, in its opinion, to' be 
reported to him, 01' as to which he requires informa­
.tion, and is under his superintendence, direction and 
control in all matters relating to the government of 
its province. 

[(2)] Repr.a,ied by tlte Goverm'nent of India' Act, 
1.919. 

(~) The authority of the Local GOVe.l'llmellt· is not 
superseded by the presence in it~ [18)3 •• ,67; 1912, '. 

(I).] province of the Governor-General. 

~ 1. " Subject to the provisions of this Act aad rala ... 
tltereuneler." 

Before tht passing of the Reforms Act of 1919, the Local Governments 
were merely responsible agents of the central Government of India-they 
were wlWlly responsible for all th~ir acts to, and derh'ed all their powers 
fro~~ tlu: ce\1tral Government. Dut with the introduction of partial res­
ponsibl~. governl"!lent in the Provinces, the relations between the central 
and local gove~nments have had necessarily to be altered. The Provin­
cial.Executive is now divided into two parts-the official, and the popular 
- ,each responsible to a Giilferent authot:ity. The control of tl)e, Central 
Government OHl'r the popular half of tbe local Government cannot, there-
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fore be as strict as that over the official lla)f. The powers of ~ the Central 
Government in regard to provincial subjects will henceforth vary according 
as the subjects are reserved or transferred. The intervention of tbe Cen­
tral Government in transferred subjects will now generally be confined 
to tw.o cases viz., (I) to safe-gual-d the administration of AU~lndia sub­
jects, and (2) to decide questions arising between two or more provinces, 
failing agreement between the provinces concerned. In respect, however, 
of certain special subjects, the Government of India have the power to 
make the subjects" provincial subject to Indian legislation." In the case' 
of reserved subjects there are now specific restrictions on the Government 
of India's general powers of control, but that control would presumably 
vary according as the subjects are administered by pr~vincial gov.ern­
ments as agents of the Government of India or as provinci"l fun1:tions 
properly so call~d. In respect of the former the Government of India's 
powers of control remain absolute, but in regard to the latter the Govern­
ment of India are expected to exercise their power of control with regard 
to the purpose of the Reforms Act of 1919. 

See jmragraplls £6-4I of tlte Functions Committee's Report, pp. 2)2-

2jI oj Part II oj tltis book. 

§ 2 " Local GoverameDt." 
Suh-section (4) of Section 134 of this Act define" a Local Government 

thus- • 
"Local Government means, in the case of a Governor's province, 

Governor in Councilor the Governor acting with ministers (as the case 
may require), and, in the ca~e of a province other than a Governor's 
province, a Lieutenant·Governor in council, Lieutenant-Governor or Chief 
Commissioner." 

By the Indian General Clauses Act (X of 1897) it is defined to mean 
the person authorized by law to administer executive govenvnent in the 
part of nrJtis~ India in which the Act containing the expression operates, 
an~ ttl include a Chief Commissioner. 

Sub-section (2) of Section 45 authorising even Local Governments to 
commence hostilities and make treaties in case (\j:' sudden emergency or 
;mminent danger ha~ been repealed by the Government of lndia Act, 
1919. 

Clauification of cen­
tlal ~ plOViDcia\ BUb­
jectI. [r9J9, SoI.J 

45A.-"(1) Provision may be 
made by rules under this Act.-
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(a) for the olassifioation of subjects,1 inrela­
tion to the functions of government, as central and 
provincial subjects, for the purpose of distinguishing 
the funcbions of local governments and local legitda­
tures from the functions of the Governor-General in 
Council and the Indian legislature ; 

(b) 'for the devolution of authority! in respect 
of provincial subjects to local governments, and for 
the allocation of revenuess or other moneys to those 
governments; 

(0) fc;>r the use under the authority of the Gov­
ernor-General in Council of the agency of local 
governments' in relation to central subjects, in so 
far as suoh agency may he found convenient, and for 
determining the financial conditions of such agency; 
and 

(d) for the transfer fromlamong the provincial 
suhjects of suhjects (in this Act referred to as 
"transferred subjects") to the administration of the 
governor acting with minisiers appointed under this 
Act,S and for the allocation of revenues 01' moneys 
for the purpose of such administration.s 

(2) "Without prejudice to the generality of the 
foregoing powers, rules made for the above-mentioned 
purposes may- . 

(i) regulate the extent and conditions of such 
~ devolution, allocation, and transfer; 

(ii) provide for fixing the contributions payable 
by local gov~rnments to the Governor-
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General in OoonciP and makiJig- suoh 
contributions a fitst charge on a.lloca.ted. 
revenues or moneys ; 

(iii) provide for constituting a finan~ depart .. 
ment8 in any province, a.nd regulating 
the functions of that department; 

( iv) provide for regulating the exercise of the 
authority vested in the local government 
of a province over members of the 
public services9 therein; 

(I()) provide for the settlement of doubts10 arising 
as to whether any matter does or does 
not relate to a provincial subject or a 
transfert>ed subject, and for the treall . 
ment of matters which affect both a. 
transferred subject and a subject which 
is not tr.sferred ; and 

(1,i) make such consequential and supple­
mental provisions as appear necessary or 
expedient: • 

"Provided tha.t, without prejudice to any genera.l 
power of revoking or altering rules under this Act, 
the rules shall not 8Iuthorise the revoca.tion or s8.spen­
sion of the tra.nsfer of any subjeet except with the 
:sanction of the SeCl:etary of State in Council. 

(3) "The powertU of superintendence, direction, 
and cohtrol o~r looal government!! vested in the· 
Governor .. GeneraL in <:louneil under tAis Act shall, in 
t'lel&tion 00 transferrecisubjycts, be exercised only for 
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such· purposes 8.s may 'be specified in rules made 
under this Act, but the Governor-General in Counoil 
shall be the sole judge12 as to whether the purpose of 
the exercise of suoh powers in any particular case 
comeR within the purposes 80 specified. 

(4) "The expressions "central subjects" and "pro­
vincial subjects"13 as used in this Act mean Inlhjects 

• 
RO 'classified under the rules. 

"Provincial subjects, other than transferred sub· 
jects, are in thiR Act referred to as "reserved 
subjects." 

It is in the Provinces that the chief constitutional changes have been 
made in the first installc!",' and this section, which forms the first section of 
t~e (;overnment of India Act, 1919, therefore deals with the Provinces. 

§ 1. "et..ificatioa ef Sabjlcta.'· 
This slIb-section provides for the maki ng of rules 'for tbe purpose of 

classifying subjects in relation to the functions of Government as central 
and Provincial subjects. The lists of C~tral and Provincial subjects. 
as approved by the Joint Select Committee, is to be found in Appandix F 
to the Minutes of Evidence taken by the committee (priMed jQJI in 
Part II of this book). The plan and principle of such division are th\ls 
described in para. 238 of the M. C. Report-

"It is time to show how we prGpOse that the. sphere of busj,aess '0 be 

made over to the control of tbe popular element in the Government should 
be demarcated. We assumed in paragraphs 212 and 213 above that the 
entire field of provincial administratiou. will be marlced olf fl'Qm tlw gC 

the GO\'errunent of India. We assumed further that ia ea~ provillCe 
certain definite subjects sbould be tran_red lor t1ae PUrpoM of adaWais­
tration by' the ministers. All subjects nat so transferred will ~ reserved 
to ttl. haDds of tbe Go\-ernor ill. COUIICiL The list ei transferred ItlbjectI 
wi!! of coarse vuy iD each province; indeed, It is by variatian that OW' 

iCb.elbe will be, adjusted to varying kx:al cOllditiObS. It will abC) be 

susc.ptiWe ai m0diicatiCilll at suID.teq\IIeDt ltagell. "fhe d'eHrmilaation 
• the. li. for each pPWinC!e will be. a matfer f« caret. PM'fttip,jOD, 10, 
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which reasO~ we have not attempted to undertake it ndw. ~ could 
only have done so if after setting the general principles on which 'the 
lists should be framed we had made a prolonged toUr in India and had 
discussed with the Government and people of each province the special 
conditions of its own case, This work should, we suggest, be entrusted to 
another special committee similar in composition to, but possibly smaller 
in size than, the one which we have already proposed to constitute for 
the purpose of dealing with franchises and constituencies. It may be 
said that such a task can be appropriately undertaken only when our 
main proposals are approved. We find it difficult. however, to berteve 
that any transitional scheme can be devised which will dispense with the 
necessity for some such demarcation; and for this reason we sho\1ld like 
to see the committee constituted as soon as possible. It should meet 
and confer with the other committee which is to deal with franchises, 
because the extent to which responsibility can be transferred is related to 
the nature and extent of the electorate which will be available in any. 
particular province, The committee's first business will be to consider 
what are the services to be appropriated to the provinces, all others re­
maining with the Government of India. We suggest that it will find that 
some matters are of wholly provincial concern, and that others are pri­
marily provincial, but that in respect of them some statutory restrictions 
upon the discretion of provincial Governments may be necessary. Other 
matters again may be provincial in character so far as administration 
goes, while there may be good reasons for keeping the right of legislation 
in respect of them in the hands of the Government of India. The list so 
compiled will define the corp1.lS of the material to which our scheme is to 
be applied. In the second place the committee will consider which of 
the provincial subjects should be transferred j and what limitations must 
be placed upbn the ministers' complete control of them. Their guiding 
principle should be to incll\de in the transferred list those depal'tments 
which afford most opportunity for local knowledge and social service, 
thoSe in which Indians have shown themselves to be keenly interested, 
those in which mistakes which may occur though serious would not be 
irremediable, and those which stand most In need of development. In 
pursuance of this principle' we should not expect to find that departmeDts 
primarily concerned with the maintenance of law and order were trans­
ferred. Nor shOLdd we expect the transfer of matters which vitally affect 
the .well-being of the maS$es who may not be adequately represented 
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in the ,new councils, such for example as questions of land revenue or 
tenant rights. As an illustration of the kind of matters which we think 
might be treated as provincial and those Which might be regarded as 
transferred we have rresented two specimen lists in an appendix to this 
report. We know that our lists cannot be exhau!tive ; they will not be 
suitable to all provinces; they may not be exactly suitable to an)' province; 
but they will serve at all events to illustrate our intentions if not also as a 
!>tarting point for the deliberations of the committee. Our lists are in 
the main mere categories of subjects. But we have mentioned by way 
of illustratio~ some of the limitatiol)s which it will be necessary to impose 
or maintain. In dealing with each subject the powers of the provincial 
legislatures to alter Government of India Acts on that subject will have 
to be carefully considered. We have indicated ill paragraph 240 below 
certain other reservations which seem to us necessary. On the publica­
tion of thts report we should like to see the lists discussed in the provincial 
councils and considered by the provincial Governments, so that the com­
lIJittee may have reany at hand considered criticisms upon the applicabi· 
lity of our suggestions to the cir('umsta.nces of each particular 
province." 

The Committee on Division oj FunctiollS appointed in accordance with 
the above recommendations of the M. C. R. furnish two lists showing 
(i) all-India subjects and (ii) provincial suhjects. Among the most im­
pOltant subjects included in the all-India list are-navlIl. military and 
it'rial matters, foreign r~lations and relations w:th native states, railways 
(with certain exceptions), communications of military importance, poSb 
and telegraphs, currency and coinage, sources of imperial revenue, law of 
stamps, property, civil rights, etc., commerce, shipping and major porLs, 
criminal' Jaw, central police organization and railway police, possession 
and use of arms, central institutions of scientific and indwl-ial research. 
ecclesiastic administration and all-India services. In the provincial list 
the most important items are-local self-government, medical administra­
tion and education (with certain exceptions), sanitation, provincial 
buildings. communication other than those of military importance, light 
and feeder railways (in certain cases), irrigation and canals, land revenue 
administration,: agriculture, civil veterinary department, fisheries, co­
operative soc..-ieties, forests, excise, development of industries, administra­
tion of justice, police, prisons and reformatories, control of newspapers and 
presses, provincial borrowing. The above ciassificatiola is the basis of the 
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divieion of functiWli between the central Govemment and ttte provincial 
Government. 

§ 2. ''1\e ·cleYolatioa of AatheritJ.'; .. 
The nature and method of the devolution of authority in respect of 

provincial subject!'. to local governments are thus described in para. 26 of 
the RejJort of lite C01ll1llittcr on Divt"sion of Functt"ollS--

"The existing control by the Government of India over provincial 
administration finds expre!'o~ion in tIle .provisions of a consider.tble number 
of statutes and regulations which especially reserve power to tne Gover­
nor-General in Council, or reql\'ire his previous sanction or ~ubsequent 
approval to action taken by the provinrial Governments. We have 
received from thp. provincial Governmenh; a number of detailed proposals 
for' tbe relaxation of this control in particular matters, either by. the dele­
gation of powers or by the amendment of the Act concerned ; and tbe 

(~overnment of India have also supplied us with departmental Memoeanda 
trt'ating the qtlestion on similar 1ine~. We are not in a position to deal 
with these detailed suggestions, but we recommend that the matter should 
he carefully examined now in the light of the material collected and of 
the new relations to be established between the central and provinCl<l1 
Covemments. In the Memorandum dated the 19th February (Annexure 
Ill) the Government of India refer to the matter as follows 'in respect 
of these same subjects (i.e. subjects that the provinces administer but 
which are not transferred su£,jects) the (;overnment>of India will undertake 
a formal and sy .• tematic scheme of devolution of their authority, !'ouch 
scheme to be compatible with the exercise of their control in matters 
which they regard as essential to good government.' If, in the necessary 
interval before the reforms scheme takes effect, the existing statutes are 
revised so ~ to eliminate provisions necessitating references to the Gov­
ernment of India which are considered no longer necessary, the position 
will be simplified and the provinces will have from the start a freer hand 
in dealing with provincial subjects." 

The Government of India accepted the above recommendation of the 
'Functions Committee in para. 9 of their F04rth Despatch of April 16, 

1'919, al'ld with the object of giviag etreet thereto they hare binee carefully 
examined all provisioo6 of the kind referred to which are contained'in the 
Iadian Statute Book. The results of this examination are embodied iJ1 
eM Devolutio" Ae", of J~ or "An Act .to relax tlte control in 'C\lrtain 
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reapects of the GO\lemOT General in Council over Lo<:al Governmentsand 
to transfer to such Governments 'certaih powers now exercisable by the 
Governor-General in Council" (Act No. XXXVII r of £920, published in 
the Gazette of India, September 18, (920) which has recently been 
passed by the ljdian Legislative Council. 

The amendments of the existing legislation are numerous but all fall 
under two classes. One class of amendments substitutes for the (;overnor­
(;enera) in Council, the Local Government as the statutory authority for 
the performance of certain functions. The other class removes the 
necessity hitherto imposed on Lt>c:al Governments for obtaining in certam 
case& the previous sanction of the' 'Covernor-General in Councilor abro­
gates the control at present exercised by the Central Government over 
Local (;overnments. Taken together the amendments constitute a very 
substantial deJegation of authority to Local Government5 and are thus an 
important development of the policy embodied in the Government of 

India Act, 1919. 

§ 3. "The AUocatioD of ReVell", or mODey •. " 

Rules based on the Meston Committee'~ Report (prill/cd POJ'/ ilt 
PlIrt If) provide for the necessary financial arrangements between the 
Central and Provincial Government~, under which certain sources of 
revenue are definitely allocated to the Provinces in accordance with the 
following proposals in the Montagu-Chelmsford Repol t -

"The present setttements by which the Indian and Provincial Govern­
ments share the proceed& of sllch certain heads of revenues are based 
primarily on the estimated needs of the province~, and the (;overnment of 
India disposes of the surplus. This system nece~sariiy involves control 
and interference by the Indian Government in provincial matters. An 
arrangement which has on the whole worked successfully -between two 
official Governments would be quite impossible between a popular and 
an official Government. OUT first aim has therefore been to' find some 
means of entirely separating thi: resources of the Central and Provincial 
Governments. 

"A 1f8W basis.-We start with a change of standpoint. If provincia! 
autonomy is to mean anything real clearly the provinces must not be 
dependent on the IndiaJI Government for the means of provincial develop­
'ment. Existing settlements do indeed provide for ordinary growth of 
expenditure, but for any iarg-e and costly innovations provincial Govern-
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ments depend 00 doles out of the Indian surplus. Our idea] is that an 
elltimateshould first be made of the scale of expenditure required (or the 
upkeep and development of the sen'ices which clearly appertain to the 
Indian sphere; that resources with which to meet this expenditure should 
be secured to the Indian Government j and that all other IJ!venues should 
then be handed over to the provincial Governments which will thenceforth 
be held wholly responsible for the development, of all provincial services. 
This, however, merely means that the existing resources will be distributed 
on a different basis, and does not get over the difficulty of giving to the. 
central and provincial Governments entirely separate resources. Let us 
~ee how this is to be done. 

"Complete separation oj "t'7/C1tuc.s.-Almost everyone is agreed that a 
complete separation is in theory desirable. Such differences of opinion 
as we have met with have mostly been confined to the possibility of effect· 
ing' It m practice. It has been argued far instance that it would be un.wise 
to narrow the basis on which both the central and provincial fiscal systems 
are based. Some of the revenues in India, and in particular land revemle 
and excise, have an element of precariousness; and the system of divided 
h~ads, with all its drawbacks, has the undeniable advantage that it spreads 
the risks. This objection will however, be met if, as we claim, our pro­
posed distribution gi\'es both the Indian and Provincial Governments a 
sufficient measure of security. Again we have been told that the complete 
segregation of the Government of India in financial matters will lower 
its authority. This argument applies to the whole subject of decentrali· 
zation and pl'o\'incial autonomy. It is not necessary for us to meet it 
further. OUT whole scheme must be even and well-balanced, and it would 
be ridiculous to introduce wide measures of administrative and legislative 
devolution and at tile same time to retain a centralized system of finance. 

"Abolition of :divided heads.-There are two main diffic~lties about 
complete separation. How are we to dispose of the two most important 
heads which are at present divided-land-revenue and income-tax-a.nd 

c how are we to supplement the yield of the Indian heads of revenue in 
order to make good the needs of the central Government? At present 
the heads which are divided in all or some of the provinces are :-land 
revenue, stamps, excise, income-tax and irrigation. About stamps and 
e.xci~ there is no trouble. We intend that the revenue from stamp duty 
should be discriminated under the already well-marked sub-heads 
Gmerai and JUdicial j and that the former should be made an Indian 
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and the latter a provincial receipt. I This arrangement will preserve 
uniformity in the case of commercial stamps where it is obviously 
desirable to avoid discrepancies of rates i and it will also give the pro­
vinces a free hand in dealing with Court-fee-stamps, and thus provide 

them with an additional means of augmenting their resources. Excise is 
at present entirely a provincial head in Bombay, Bengal, and Assam, and 
we see no valid reason why it should not now be made provincial through­
out India. At this stage the difficulties begin. Land revenue, which is 
by far the ' biggest head of all, is at present equally shared between the 
Indian and all the Provincial Governments, except that Bu~a gets rather 
more than one-half and the United Provinces get rather less. Now land 
revenue assessment and collection is so intimately concerned, with the 
whole administration in rural areas that the advantages of making it.a 
provincial receipt are obvious. But other considerations have to be 
taken into account. One substantial difficulty is that, if land revenue is 
made entirely provincial, the Government of India wiII be faced with a 
deficit and its resources must be supplemented by the provinces in some 
form or other. Moreover, famine expenditure and expenditure on major 
irrigation works are for obvious reasons closely connected with land 

revenue, and if the receipts from that head are made provincial it logically 
follows that the provinces should take over the very heavy liability for 
famine relief and protective works. An argnment of quite another 
character was also put forward. We were told that in the days of dawn­
ing popular government in the provinces it would be well that the Pro­
vincial Government should be able to fall back on the support of the 
Government of India (as, if the head were still divided, it would be able 
to do) when its land-revenue policy was attacked. But it is just because 
divided heads are not regarded as merely a financial expedient but are, 
and so long as they survive will be, viewed as a means of going behind 
the Provincial Government to the Government of India, that we feel sure 
that they shQuld be abolished. We propose, therefore, to make land 
revenue, together with irrigation, wholly provincial receipts. It follows 
that the provinces will become entIrely liable for expenditure on famine 
relief and protective irrigation works. We shall explain shortly what 
arrangements .we propose for financing famine expenditure. The one 
remainiag head is income-tax. We see too very ~ strong reasons for 
making this an Indian receipt. First, there is the necessity of maintain­
iDi a unifQrll\ rate thrQU¥hout the country. The inconveniences, pani-



cuJe.riy to the cOmmercial worid, of having dill'erfmt rates ip dkerea.t pro­
vinces.re, manifest. Secondly in the case of ramifying enterprises with 
their b\i&iJKIIIs centre in some big city, the province in which the tax is 
'Paid is I)Ot necessarily the province in which the income was e;Lrned. We 
have indeec;l been told that income tax is merely the industrial or pro­
fessional complement of the land revenue; and that to provincialize the 

latter, while Indianizing the fonner, means giving those provinces whose 
wealth is more predominantly agricultural, such a~ the United Provinces 
and Madras, an initial advantage over a province like Bombay, which has 
vety huge commercial and industrial interests. Anu~her vtry practical 
argument is that the tax is collected by provincial agency, and that if 
provincial Governments are gil'en no inducement, slIch as a share of the 
receipts or a commission on the collections which is only such a share in 
disguise, there will be a tendency to slackness in collection and a conse­
quent falling off in receipts. We admit that these argumelilts have force; 
but we are not prepared to let them stand in the way of a complete 
separation of resources. Equality of treatment as between one province 
and another must be reached so far as It is possible in the settlements as 
a. whole, and it is not possible to extend the principle of equality to 

individual heads of revenue. If it should be found that receipts fall off it 
may be necessary to create an all-Indian agency for the collection of the 
tax, but this we should clearly prefer to retaining it as a divided head. 
To sum up: we propose to retain the Indian and provincial heads as at 
present, but to add to the former income-tax and general stamps, and to 
the latter land revenue, irrigation, excise, and judicial ~tamps. N 0 head~ 

will then remain divided."-M. C. R. paras. 200-203, 

As regards this difficult question of allocation of revenues the Joint 
Committee in their report on the Draft Rules, adopt the fundamental 
features of the scheme formulated by Lord Meston's Commitlet f>1I 

Finat.dal RelatiollS. The Joint Committee are definitely opposed to 
lilaking income-tax a, provincial asset. They believe that the Iijssatisfaction 

"which has been expressed particularly in three Presidencies and by the 
a..bay Government is inevitable in distributing resources between the 
Ccfttral Government and the Provincial Government lUId that tile 
~~sibility of remqving by a stroke of the pen the it:lequalities whick 
_ve resulted from lQng-standi~ historical causes has been uver1ookec\. 

TM Joint Committee by way of alleviatiag disappointments ordaie 
~imately a tw_ty-ive per cent. provincial share of lneOftMl-tax * 



LOCAL GOV~R'NM8NtS~ 

supertax receipts. 1'healtSelJ!I'ltlent' of tms' is governed by the new nde 
fititeell. 10 ao caSt is the initial contrib\!tron payable by any province to 
the Central GlWemment to be increased, but a gradual reduction of the 
aggregate contribution should be the sole means of attaining the theoreti­
cal standards reCOlllmended by the Meston Committee in paragnph 
twenty-seven. 

The Joint Committee strongly urge that the Government of India and 
the Secretary of State should, in regulating the financial policy, make it 
their constatlt' endeavour to render the Central Government independent 
of provincial assistance at the earhest possible date. The Committee 
specially recognise the peculiar financial difficu.lties of Bengal which they 
specially commend to the Government of India's sperial consideration. 

Fw further details see tne GmJern11lent "f India'S First Reforms 
Desln/en, paras. 56·6r, lite Functions Coml1u'tlee's Report, tire Mcston 
Co,nmittee's /aport (all printed in Part II of tltis book), and tAe Monl4gu­
Chelmsford Repo, t (fmras. :105-:107, Documents I, pp. ¢97-"99). 

§ 4. "Use of the apDe,. of local ClveralUllb." 

Provincial subjects represent the special sphere of activity allotted to 
the Provinces, but, :tpart from the administration of Provincial subjects 
the Provincial Governments have to discharge in their own Provinces 
many duties on behalf of the Central Government in relation to central 
subjects, i.e., subjects which are to remain under the full control of the 
Central Government, such for instance, the administration of customs and 
shipping laws. The distinction between these agency functions of the 
Provincial Governments and their functions in relation to Provincial 
lubjects is ~us stated in para 12 of the Functions Committee's Report-

"We fCCQgnise the distinction drawn between the two classes of 
functions discharged by provincial Governments-(I) Agency functions 
in relation to All·India subjects and (2) Provincial functions properly so 
called_ The distingwshing feature of the work done in discharge of 
agency functions is that it relates to subjects in which All-India interests 
so far predominate that full ultimate control must remain with the Gov­
ernraent Q'f Illdia, aad that, whatever the extent of the authority in such 
matters for the time 1JeiDg delegated by the Government of India to the 
proviacel u their ageuta, it must always be open to the Government of. 
1mb. to vary the authority and. if need be, even to withdraw the author­
it¥ altoretber. Provincial funetions relate to subjects in which, to !.lie 
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the words of the Government of India Memorandum, the' interests· of 
the provinces· essentially predominate, and in which provincial Govern­
ments are therefore to have acknowledged authority of their 'own. We 
recognise the difficulty of stating the matter in more precise terms. Cir. 
cumstances, and the experience gained in the worl4ng of the existing 
local Governments, have largely decided in practice whal subjects must 
fall in the provincial class; but the general subordination of local Gov­
ernments to the Government of India under the terms of the Government 
of India Act, and centralization in finance, have in the past tended to 
obscure the actual dividing line between All-India and provincial subjects, 
which also governs the separation in the provinces of agency from 
provincial functions." In the case of Provinr:ial subjects authorilY is, with 
certain qualifications, definitely committed to Provincial Governments; in 
the case of Central subjects their agency is employed merely as a matter 
of convenience, and it is, therefore, always open to the Central Govern­
ment to cease to employ such agency, and itself to undertake the entire 
work of administration through its own offirials. The position with regard 
to the "agency functions" of Provincial Governments is to be defined by 
rules providing for use by the Government of India of the agency Qf 
Local Governments in relation to central subjects, so far as it may be 
found convenient to use sl1ch agency. 

§ S. ''Traufer of sabjects to the administration of the covernor 
acting with lIIiniaten appointed ander this Act. n 

The Announcement of 20th August, 1917, was based on the pri'nciple 
that the goal of responsible government is to be reached by a gradual 
transfer of responsibility to representatives of the people. A new type of 
Executive Covernment has been established in the Pl'Ovinces for the pur­
pose of giving effect to this plan of gradual transfer of responsibility. The 
new Pl'Ovincial Governments are of a composite character, and contain 
both an official and a non-official, or popular, element. On the official 
side the Government is carried on by a Governor assisted by an Executive 
Council ; 011 the popular side, the new Government consists of the Gover­
nor and of Ministers who are elected members of the Legislative Council 

'appointed by the Governor. . For the purpose of allotting to each section 
of this dual Government its own sphere of duty, the work of the Provincial 
Government has been divided into. two palts: certain su~jects, called 
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"transferred subject~", are administered , by the Governor acting with the , 
Minister in charge of the subjects, while other subjects, called "reserved 

, , 
subjects," remain in charge of the Guvernor in Council. Each side has 
thus its own share in the conduct of the, Government of the Province, and 
the respective shares have been defined in such a way a~ to fix 011 each 
section responsibility for its own work, while co-ordination is achieved by 
the influence of the Governor, who is associated with both halves of the 
Government, and has power to summon meetings of his Executive Coun­
cil and his Ministers for the purpose of joint deliberation whenever he 
sees tit to do so, Future progress will be made by the transfer of fur­
ther portions of the field of ad!TIinistration from the official to the non­
official section of the Government after periudical surveys of existing 
conditions by Commissions appointed by Parliament. These are the 
e~sential features of the plan, described in para 218* of the Montagu. 
Chelmsford Report and embodied in the Reforms Act of 191~, on which 
the development of responsible Government In the Provinces depends, 

The criticisms to which 'his plan of "dyarchy", or, as Lord Sinha 
put it, "the system of specific devolution," h'as been subjected are re­
viewed in the Government of India's First Reforms Despatch and in the 
sveeches deli~red in the HOllse of Lords by Lords Sinha and Selborne 
(all pn'nted in Part II vj this book), Hut we should notice here the aller-

---,. ----- ------------ --- ----
• "We propose therefore that in each province the exco:-utive Government 

should consist of two parts. One part would comprise the head of the province 
and an executive council of two members. In all provinces the bead of the 
Government would be known as Governor, though this common delignation 
wnuld not imply any equality of emoluments or stalus, both of whicb would 
continue to be regulated by the existinR distinctions, which seem to ua 2enerally 
suitable. One of the two execative coaacillors would In practice be a European 
qaalified by long official experience, and the other would be an Indian. It has 
been arged that tbe latter ,hould be an elected member of the provincial legisla­
tive coancil. It is anreasonable that choice shoald be &0 limited. It shoald be 
open to the Governor to recommend wholll he wishes, In makinK hi. nomiaa­
tion., the Governor shollid be free to take into consideration the namel of perllOl1. 
who had won di.tinction whether in the Iqtislative coancil or any other 6eld. The 
G0gernor in Coancil woald have charge of the reserved subjects. The otber part 
of the Government would CODli.t of $IDe member or more tban 0111 member, 
aecordiDg to the aamber and importaDce of the tranaCerred .abjeet., cbOlen by the 
GOYernor from tbe elected members of the legillative coancil. They woald be 
kno_I" minllt.". They wODld be memb.r. of the executive Government hat 
not members of the necative couocil ; and tbey wCilald be appointed for the life­
time of the legislative council, and if re-elected to that body woald be re-eligible (or 
a,ppointment as memben of the esecative. As we have said, they would not 
hold office at the will of tho lecislature but at that of their constitaents, We lIIake 
no recommendation in regard to pay." 
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native !tChetM for a Unitary Governmel'\t which was put forWard by t\\e 
heads of live Provinces (See MajfJl'z'ty Miltute ~ He(.tis oj P~s 
"'tlrlll,lI. ~J-Jo). This scheme provided for an Executive Council 
which was to cOI'Isist of an equal number of officials and non-officials, the 
latter tJe;ng selected from t~ elected members of the legislative council ; 
then: was to be no division of subjects, and no distiftction within the 
cotlncil between the functions of Qfficial and non-official members. The 
Government of India have made a careful examination at this alternative 
scheme. They point out that it admittedly does not enabl~ responsibility 
for any act of Government to be fixed on any member of the Executive, 
al'ld that, while claiming to be a unitary f~m of Governmet'lt, it is open to 
the objection thllt in fact it involve~ a disguised dualism, which, owmgto 
the difterent mandates of the official and noa-official mem~rs, wil~ in 
the abseRce of any division of functions, almost inevitably involve them 
in confiict over the whole range of their duties. In H. E. Lord 
Chelmsford's Minute (ParI If, p. IN) stress is laid on the failure of this 
alternative scheme to give effect to the basic principle of the gradual 
transfer of responsibility. The Rt. Hon. Mr. Montagu thu~ summarises 
the position in his Memorandum on tke Reforms Bill oj I9I9 ;~-

"While the scheme for dyarchy, or a dualised form of Government in 
the Provinces has been a target for much criticism, no alternative plan 
nas yet been put forward which is consistent with the Announcement of 
the 20th August ill providing for the gradual transfer of re~ponsibil'ity and 
thus enabling advance to be made step by step to the ultimate ~"OOI. The 
alternati\'e plans suggested which attempt to eliminate dualism are subject 
to two fatal defects :-(t) at the outset they give no such responsibility to 
the non-official element in the Government as will be recognizable by 'the 
Councils or their electorates, and DO certainty of control to the Councils 
over any functions of Government; and (2) they proviele no means 
whereby such respOluibility and control could be ultimately secured 
except by a suddetl change from 1jfficial to pBplllar Governll1f:nt, which 

. woold .e effect simultaneously with respect to all provincial {.anctions. 
The 5cheme of the Joint Report does give immediate responsibiJ;jty to the 
Ministers who represent the popular elem.eJl't in the Legisl~th'e Councils 
in respect of some departments of the administration though as 1000g as 
there is a division of functions between an official and a non-official sec­
t~ s,uch responsibility cannot be complete; at the same time by bring­
ing the Ministers into touch, both at joint meetings aAd in tbe ·dj.sdlar~ 
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of their own dl1tieli, with the 'Work of the reserved departments. it 
grad:.ally familiarises them with the needs of those departments and 
considerations affecting their administration, and thus prepares the way for 
the assumption by Ministers of further responsibility by degrees as addi­
tional subjects are transferred, until the ultimate goal of complete respon­
sibility bas been attained." 

This sub-section provides for the making of rules for the transfer of 

some Provincial subjects to the administrarion of the Governor acting 
with the MinIsters in char!{e of the subject. Pro\'incial subjects other 
than transferred subjects, referred to as "reserved subjects" remain in 
r.hal'ge of the Governor in Council. It should be noted t~at the Govel"l1or 
in COllncil, in addition to being responsible for resp.rved subjects, is also 
normally responsible for the work which falls upon a local Government 
as the Agent of the Governor-General in Council in relation to central 
subjects. 

See N/Jtes ulltie,. 5iec. I9A. 

§ 6 "A1IocatiOIl of r..- or ....,. fer the 
.... i· ...... of TrMlftrnd 

5ajecta." 
This sub-section also authorises the making of rules for the allocation 

of provincial funds for the administration of transferred subjects. The 
proposals contained in the Montagu Chelmsford Report (jJaf'tU 255-2-7, 
Documents I. pp. 535-538) are to the effect that the re~enue from re~rved 
and transferred subjects shall be thrown into a "comlllo" pool" from which 
the two halves of the Government will draw funds for their respective 
requirements. The amolInt which each is to draw is to be settled annual­
ly by the Execative Gl)vernment as a whole, the GovernQ[' being the d~­
ciding authority where the Executive Council and Ministers fail to agree. 

''The first charge on Provincial revenues will be the contribution to 
the Government of India ; and after that the supply for the reserved 
strb;ects will have priority. The allocation of supply for the transferred 
subjects will be decided by the Minillters. If the revenue is insufficient 
for their needs, the question of new taxation will be decided by the 
Goyemor and the Minister". (M. C. R. para. 256). 

These proposals have been criticised by the Government of India in 
their First Reform& Despa,ch of 5th March, 1919, in Which a scheme for 
what is called the "septwrJU purst' sy&tern, UDder which each section of 
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the PI'ovincial Government is to have a separate purse, j:1stead of both 
sections drawing on a joint purse, has been put forwarp ,( Despatclt, fJaras 
6,1"73, Part II, pp. 83-()6). 

'1 he terms in which the power of making rules as to allocation of 
provincial funds has been conferred by this sub-section leave open the 
question as to, whether provincial finance is to be on the basis of one 
joillt purse or of two separate purses, 

The Joint Select Committee have given much attention to the difficult 
question of the principle on which the provincial revenues and balances 
should be distributed between the two sides of the provincial govern­
monts. "They are confident that the problem can readily be solved by 
the simple proc;ss of common sense and reasonable give-and-ta.ke, but 
they are aware that this question might, in certain circllmsta.1ces, b~come 
t/le cause of much friction in the provincial government, and they are of 
opinion that the rules gO\'erning the allocation of these revenues and 
balance~ should be framed so as to make the existence of such friction 
impossible. They advise that, if the GO\'ernor, in the course of prepa~ing 
either his first or any subsequent budget, finds that there is likely to be a 
serious or protracted difference of opinion between the executive. council 
and his ministers on this subject, he should be empowered at once to make 
an allocation of revenue and balances between the reservecl and transfer· 
red subjects, which should continue for at least the whole life of the existing 
legislative council. The Committee do not endorse the sugg-estion that 
certain sources of revenue should be allocated to reserved, and certain 
sources to transferred subjects, but they recommend that the Governor 
bhould allocate a definite proportion of the revenue, say, by way of iIlus· 
tration, two-thirds to reserved and one-third to transferred subjects, and 
similarly a proportion, though not necessarily the same fraction, of the 
balances. If the Governor desires assistance in making the allocation, he 
should be allowed at his discretion to refer the question to be decided to 
such authority as the Governor·General shall appoint. Further, the Com· 
mittee are of opinion that it should be laid down from the first that, until 
an agreement which both sides of the Governm~nt will equally support 
has been reached, or until an allocation has been made by the Governor, 
the total provisions of the different expenditure heads in the budget of 
the province for the preceding financial year shall hold good." 

, "The· Committee desire that the relation of the two sides of the Gov· 
ernment in this matter, as in all others, should be of sllch mlrtual sym· 
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pathy that each will be able to assi'st and influence for the common good 
the work of the other, but not to exercise control over it. The budget 
should not be capable of being used as a means for enabling ministers or 
a majority of the legisliltive council to direct the policy of reserved 
subjects; but on the other hand the executive council should be helpful 
to ministers in their desire to develop the departments entlUsted to their 
care. On the Governor personally will devolve the task of holding the 
balance between the legitimate needs of both sets of his advisers." 
(J. S. C. R.) . 

§ 7.. U Pixi., the contributioDI payable by Local GoverDmentl to 
the GoverDor-GeDerai in COUDc:i}." 

With regard to this subject the Montagu-Chelmsford Report contains 
the following suggestion-

"We agreed that in fixing contributions it was undesirable and unneces­
·sary to pay regard to the growing revenues of the provinces. We 
agreed also that the contributions should be of fixed amounts. We 
saw that equality of contribution was impracticable, because we have 
not a clean slate. In spite of the variations in income which result from 
the permanent settlement in some areas, stereotyped scales of expenditure 
have grown up, whirh make it useless to attempt any theoretic calculation 
on which a uniform contribution from the provinces ('ould be based, such 
as an equal percentage of revenues or a contribution fixed on a population 
basis. This led us to look for some plan which would fit most c1ost:1y 
into the existing facts. 

"Starting with an estimate (based on the budget figures for 1917-18 

subject to some adjustments) of the gross revenue of all provinces when all 
divided heads have been abolished, and deducting therefrom an estimate 
of the normal expenditure of all provinces, including provision for expen­
diture on famine relief and protective irrigation, we arrived at Rs. [564 
lakhs as the gross provincial surplus. The deficit in the Government of 
India's budget was Rs. 1362 lakhs. This left Rs. 201 lakh~ or about 13 

per cent. of the .total gross surplu5 as the nett surplus available to the 
provinces. We would propose to assess the contribution from each 
province to. the Government of India as a percentage of the difference 
between the gross provincial revenue and the gross provi,pcial expenditure. 
On the basis of the figures whiCh we have taken this percentage would be 
87. The cQ1'Itributions to the Government of India would form the first 
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d .... ge Qp;II\ ~ provil\C:ial1'even~ • way in which aur plan ...ouw 
work out in practice can be gatherecl fnmI the following figures :-

Gross Gross Gross Contribu- Nett 

Province. provincial provincial Provincial tion{87 provin-
expendi- per cent. cia! • revenue. surplus . ture. of col. 4). surplus. 

------- --------
I 2 3 4 5 6 

--_. --- -- - ~- ~----- -------
Madras ... 13,31 8,40 4,91 4,28 ·63 

--
Bombay ... 10,01 9,00 1,01 88 13 

Bengal ... 7,54 6,75 70 69 10 

United Provinces. 11,22 7.47 I 3,75 3,27 48 

Punjab 8,64 6,14 I I 
2,18 .,. 

2,50 I 32 
I 

Burma ... 7,t)9 6,08 1,61 \ 1,40 21 

Bihar and Orissa. 4,04 3,59 45 39 b 

Central Provinces. 4,12 I 3,7' 41 I 36 5 I 
I 

Assam ... 1,7 I I 1,50 21 ! 18 3 
1 ___ - -~·-I ----

Total ... / 68,28 1 15,64 1 2,or 

N. R.-The Punjab figures in column 5 should be reduced and those 
in column 6 raised by 3-} lakhs in eAch case to allow for the continued 
compensation which the province is entitled to receive for the cession of 
a crore of its balances to the Govermnent of India in 1914. 

"We recognize, of course, that the objection will be taken tha.t lOme 
provinces even under this plan will bear a very much heavier proportion 
of the cost of the indian Government than t>ther,.. Madras and the 
United. Provinces will be paying 47.4 per cent. and 4f.t per cent. of their 
remaining revenues to the Government of India, while Bengal and Bombay 
arepa.ying only IP" per cent. and 9.6 per ~t. respectively. Our aMwer 
ia- that the objection is one that applies to existing inequalities which ~ 
admit that our scheme fails for tbe preRnt to remove, It merely conti. 
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nues the disparity which is at present masked by the system of divided 
heads. But the immediate settlement proposed improves ~e position of 
the provinces as a whole by upwards of one million sterling. It is not 
intended to be of a final nature j and when revenues develop and a revision 
takes place under normal conditions an opportunity will arise for smooth­
ing out inequalities. We have already mentioned at the beginning of 
this part of our report that our proposals generally do not relate to the 
minor administ£ations. Their financial transactions are classified as 
All-Indian j and with them ~eparate arrang-ements must continue. (.11". C. 
R. Para 306. 

For fuller details see Notes under sec. 45A (I) and the Report of 
Lord Meston's Committee on Financial Relations (printed in Part II of 
this book). 

§ 8. " A Fillanee DepartmeaL" 
See para 74-75 of the Government of India's First Reforms Dupalch, 

Part II, pp. 96-99. 

§ 9. u ne exercise of authority o,er .. ben of the P.1dic 
SerYices J' 

The Committee on Division of Functions recommended that the Public 
Services employed under provincial governments be classified into three 
divisions, namel)" Indian, Provincial and Subordinate. The chief criterion 

will be the appointing authority. The India" senJict'S will bp recruited 
according to methods laid down in statutory orders by the Secretary of 
State and appointments to these services will be made by the Secretary of 
State, who will also fix rates of pay, sanction all new appointments, and 
secure pensions by statutory orders under the Government of India Act. 
The Committee recommend that statutory rules should provide that 
no orders affecting adversely emoluments or pensions shall be passed in 
regard to officers of All-India services in transferred departments without 
the concurrence of the Governor. As a special measure of protection in 
the case of the Indian Medical Servit:e they propose that if the medical 
department is transferred, statutory order should provide that the private 
practice of officers of the Indian Medical Service will be regulated only 
by the Secretary of State. They further recommend that the Goverpor 
should be charged with the protection of the public services and with the 
~uty of seeing that no orders affecting adversely the pension or emolu­
ment!l,.of any officer are pas&ed before they have been considered by,both 
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panll oof the. ~~nt. APJHI&15 .ap1Dst such or4ers ~ lie to die 
GOV~flI1t 1- lndia tild tlile Secretary of Stue. and noc4oer.of an aU­
India .ervi~ should be liable todiemiual acept by Otd.er of the Secretary 
of State. QuestiaD6 of prometioo, potti1tg and diaci{llioe of oftic:etlS with 
duties in both ~erved aDd tr.aMferred depattmeats shouJd be trealled in 
the manaer.explained above in conneollion with tlte relatHmSi of Guvemor 
in (;OI1ooil aad ministe;-s. 

~Vf.·.mal lJi7lision: Pending legidation which will'regWate recrui.t­
'raeat. training, discipline,.&Ad the general conditions of the prcmocial 
services, it is proposed that the existing rules should mutatis IIJllta1lliis be 
biruii.ng -on.ministers ·as regards t~erred departments. In regard to pay, 
allOWaftCe6, leave etc., the loea! Governments will be granted wide powers. 
In the matter of discipline, the main features of the procedure proposed 
for all-India services should apply to existing members,pf Provincial 
services. In case of future entrants all orders affecting emoluments and 
pensions, and orders ~f dismissal, should require the personal concurrence 
of the Governor. 

Su/Jp'dinate Division: The rights aJld privileges of present incumbeJllts 
should be maintained by means of directions to the Governor in Cooocil 
as regards reserved subjects and instructions to the Governor in respect 
of transferred subjects. So far as future entrants are concerned the Gov­
ernor in Council and Go\'ernor and ministers Inll;t be left to regulate 
the entire working of the sen'ices. 

In conclusion the committee suggest that as far a~ possible members 
of all-India services should be secured in the benefits of the conditions 
\tnder which the" \vcre recruited. The principle that alterations shall not 
press hardly on member5 of the services should be formally recognised 
in the future. 

See tlte Government of India's Memorandum on "Tlte Public Services 
under the Reforms' (being Annexlure IV to tlte Funrtions Committee's 
Report, printed post, Part I I) and paras. 68-7 I of the FUflctions Com­
mitlee's Report, Part lI,pp. 299-J03. 

~10 ....... ~ef Deabb." 

This sub.sectioo autlwri.ies the maki~g of rules fo~ the settlement of 
, ~ 

.dciilbts as to whether.any matter does Iilr does not belong to a t~sftm~ 
s~ject, OI.nd for the treatment oi~ .matters which affect both a tr&nii~ 
subject and a subject which is not transfertcd. It empowers the~-
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i , EO.] LocAL GOVERN'MENTS. 

nOl"tosettieBlliy question of disputed jurisdi'crioa: as between the two sec­
tions of the Provindal Govemmmt in accomance with the following pro­
posal of the Montagu-Chelmsford Report-

"We realize that no demarcation of subjects can be decisive in the 
sense of leaving open no matter for controversy. Cases may arise in 
which it is open to doubt into which category a palticular administrative 
q,uestion falls. There will be other cases in which two or more a.spects 
of one and the same transaction belong to different categories. There 

, must, therefore, be an authority to decide in such cases which portion 
of the Gove~nment has jUTlsdiction~ Such a matter should be considered 
by the entire Government, but Its deci,sion must in the last resort lie 
definitely and finally with the Governor. We do not intend that the 
course of administration should be held up while his decision is chal· 
leng'ed either i~ the law courts or by an appeal to the Government of 

India."-Jf. C. R. pam. 239. 
As for the treatment of matters which affect both, transferred subject~ 

and subjects which are not transferred, reference should be made to 
paragraphs 60-63 of the Functions Committell'!i. Report (See jJjJ. 282-286, 
oj Pllyt Il oj this book), in which it is proposed that the Governor shall in 
certain cases ~ubmit questions for joint consideration by both sections of 
his Government, and shall, in case of disagreement, himself be respon­
sible for the decision. (d. sec. 49 as to the Governor\ rule-making power). 

It is impartant to note that, though the Act provides for a division of 
functions between the Central Government and Provincial Governments 
similar to that which is to be found in Fe'deral Constitutions, it is not COIl­

templated that questions as to the dividing line between the spheres of 
the Central and Provincial authorities shall be the subject of legal deci­
sion in the Courts. (,fl. C. R. pamgraph 2£2 alld payagrtJph 239). Provi­
sion is made by this sub-section for the making of rules which will pro­
vide for the settlement of doubts as to whether "any matter does or does 
not belong to a Provincial subject," and the inte~tion is that the Rule. to 

be framed shall provide for such doubts being decided by adminiserative 
authority, t' ~., by the Governor-Geqeral';n Council subject to the control 
of the Secretary of State, whose duty It wilt be to check any'tendency on 
the part of tb& Central Government to take too restrictive a view as to 
the subjects inCluded, in the Provincial sphere. Reference should ai50 
be made to' sec. Slti which expressly eyudes iuch qUel>tions ft-om (lon­
sideration by the Courts. 
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§ 1·1. "rew... eurciHd ."tiIe r... ..... -Ceaeral ia !c.acn oHi' 
tr_erred .. bjeda." ; 

With regard to the control to be exercised in future by the Governor­
General in Council over the administration of Provincial subjects, it is 
provided by sub-sec. (3) that in relation to transferred sub.iects, i.e., those 
Provincial subjects whlth are transferred to the charge of Ministers, the 
general powers of control vested in the Governor-General in Council 
shall be exercised only for the purposes specified in rules. (Functions Re­
port, paral[rtlpks I6, I7 and 22 pp. 2J2, 2JJ and 2J6 of Part II oj tilt: 
Book). The purposes for which it is proposed in th~ Functions Report 
that the Government of India. shaH retain power to exercise control 
in relation to transferred subjects are two, namely :-(1) to safeguard 
the administration of all-India (or central) subjects ; (l) to decide 
questions arising between two or more Provinces, failing agreement 
between the Provinces concerned. The Act contains no express provision 
as to the control of the Governor-(~eneral in Council over the Provincial 
Governments in relation to reserved subjects, that is, those Pro\'in.:ial 
subjects which remain in charge Qf the official part of the Government 
(the "Governor in Council"), but sec.. I9A enables the Secreta.ryof State 
in Council by rules to regulate and restrict the exercise of the existing 
wide powers of control vested in the Secretary of State, the Secretary of 
Stale in Council or the Governor-General in Council "in such manner as 
may appear necessary or expedient in order to give effect to the purposes 
of this Act" ; this section will ther~fore cover the making of rules regulat­
ing the control to be exercised in fUlllre hy the Government of India O\'er 
Provincial Governments in relation to reserved subject'i (FunciilJlls 

RejJot't,parapraphs I8-22 pp. 2J4·237 Pat't. II). 

~ 12. "The Go.-ernor·Geaeral iD Coaacil shall be the sole judge." 
These words are added "in order to make it clear that we do not con­

template such a limitation of the powers of the Go\"ernur-(~tneral in 
Council as· would render the exercise of powers open to challenge in the 
{;ourts. Our acceptance of the proposal with regard to the specification 
ia rules uf the purposes to which the exercise of the powers of the Gover­
nor-General in Council will be restricted in relation to transferred sub­
jects is based on the assumption that the making of rules under this pro­
vision will be subject "to effect~ Parliamentary control." (Functions 
Committee's Report, para 22.) 
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§ 13: "Ceatral Sahj~ aacI ProYiacial Stabjects." 

The Government of India hold that where extra-provincial interests 
predominate the subject should be treated as "Central", while, on the other 
han~, all subjects in which the interests of the provinces essentially pre­
dominate should be "provincial," and in respect o{ these the provincial 
Governments will have acknowledged authority of their own. (Scc Func­
tions Co~1tI"ittee's Report paras 9-1-/., alld notes ulIIler sub-sec. (I) (fl) lind 

• (() (c) aD01lt.) For lists of all-India and Provincial subjects, See Part 
3 of the Fun'Ctions Committee's Reports pp. 252-268 of Part II. of thi~ 

book, and Appendix F: to the Minutes of Evidence before the Joint 
Select Committee (printed in Part. II. of this book). 

§ 14 "Reserved Subjects and Tanlferred Sabjltts." 

For what are Reserved and Transferred ~ubjects, Set! Notes ufltlct' Si/,·. 

19..1. ; and for list of Provincial Subjects for transfer, SCI! FUllctiolls COIII­

mi/tee's Report, pp. 2S9-299 lind Notes tendet· sec. 19A. 

46. "(1) 

Revised system 
local government 
cenain provinces. 

[1919, s 3 {I ,.J 

Governorships. 

~rhe presidellciesl of )<"ort William ill 
Bengal, )<'ort St. George, and Born­

of 
in hay, and the provinces known as 

the United Provinces, the Punjab, 
Bihar and Orissa, the Central Pro-

vinces, and Assam, shall each be governed, in ~elation 
to reserved subjects, by a governor2 in council, and 
in relation to transferred subjects (save as otherwise 
provided by this Act) by the governor acting with 
ministers appointed under this ~t. 

"The said presidencies. and provinces are ill this 
Act referred to a)! "governor's provinces" and the 
two first-named presidencies are in this Act referred 
to a8 the presidenoies of Beng~l and Madras." 
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"(2) ""~VM1l{)P8 af' h said' presiden~ies a.re 
&ppomted by His Ma.jesty by 
warra.nt under the Royal, Sign 

:M'anual, and the governors of the said p~ovinces 
shaU be S9 appointed after oonfltultation with the 
GOTernor-General. " 

(3) The Secretary of State may, if he thinks fit, 
by order revoke 01' s'US pend,. for suoh 

[1919. and 5ch. Pt. II.) 
period as he may direct, the appoint-

ment of a,council for any or all of. "the governors' 
provinces"; and whilst any such order is in foree • the governor of the "province" to which the order 
refers shall have all the powers of the Governor. 
thereof in Oouncil. 

§ 1. ''The Pnaidencies," 

These eight Provinces which are referred to as "C;')I'crnor,' l'l'Ovinces'; 
are in future to be governed under the dual system of government. 
Each Province will have a governor, who will be advised in relation 
to some of the functions of Government (those relating to reserved 
subjects) by an Executive Council, and in relation to athe1' funcbions 
(those relating to transferred subjects) by M·iniste~'s. The new form of 
Provincial Government is not applied to Burma, which, for reasons 
indicated iIi M. C. R. para. 198 requires separate treatment. 

Sec su. 53. Sce also Notes u1uier sec. ISA. 

§ 2. ''Goy ........ '' 
It is to be observed that, although the heads of all the eight 

provinces are called "Govern<1l"s," their position and status are not identi­
cal. As the MGRtagu-Chelmsford Report (para. 2',8) says, "this common 
designation woula not imply any equality of enloluments 01" status, both 
of which would cOl1tinpe to be regulated by the existing distinctions 
which seem to us generally suitabJe." The differences arise mainly from 
the mode of their appointment and the amount of their salaries. The" 
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Gcwel'llOl'5 .f Ben~ ·M.aalras and Bombay are a~Med by His Ma;e~ty 
by wan:ant uDder the Royal stgnManua\; apparently it is alle&nt dat 
soch Governors are to be recruited manly from the ranks of distinguished 
men ·who have made their mark in EngiilFh puWic life .aOO His Majesty 
is given ao onrettered choice of selection, (though, according to 

Mr. Montagu, ':there is nothing in the law which prevents a civil servlUlt 
being appointed to a Presidency Governorship "-P. n. H. C. The 
Governors of the remaining five provinces are also appointed by His 
Majesty by warrant under the Royal Sign Manual, but only a/kr 
consultation witlt tlte Governor- General; the implication is that they 
are to be generally, though not always, recruited from the ranks of 
the members of the lndian Civil Sen'ice who are distinguished (or their 
administrath'e ability and experience. The words "a/ter consultation with 
the Govenwr-General" are expressly inserted, said the Rt, Hon. Mr. Fisher 
in the course of the debate on the Government of India Bill in thE; House 
of Commons, 'in order to give the Governor-General an opportunlty of 
recommending for appointment to these great responsible posts members 
of Indian Civil Service who, in his opinion, are found fit to discharge these 
respcmsibilities."-P. D. H. C., Dec. 3, 1919: That this is not to be the 
invariable rule is exemplified by the appointment of H. E. Lord Sinha to 
the G()Ternorship of Bihat' and _ Orissa. 

If a vacancy occurs in the office of Governor-General, when there 
is no successor in India to supply the vacancy, the senior among the 
Presidency Go\-ernors alone holds the office of Governor-Gen~rjl.l. (Sec. 90). 
The diifel"ences in the'amount of the salaries of Governors also bear witness 
to the on},';nal differences among- the several provinces ari~ing out of their 
past history and their inequalities in size and development. From the 
point ot'view of salary the G~vernors of Bengal, Madras and llombay 
(and ~ United Provinces which has been recognised ever since 1833 
as an equal with the three older P~sidencies), ~tain their primacy, forthey 
get the highest salary among the Provincial Governors til., Rs. 1,28,000 

per annum. The Governors of the Punjab and Bihar and Orissa get the 
same salary as Lieutenant-Governors, f'is. a lakh of rupees per annum, 
while the ('zOvemors of the Central Provinces and of Assam get respec­
tively Rs. 72,000 and Rs. 66,000 per annum. 

Furtller, the .Governors of Bengal, Madras and Bombay enjoy the 
traditional privilege of corresponding direct with the Secretary of State 
on certain ~ ; the otber Governors have not gof tbis privilege. 
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Altllough the several Governors differ in position Anct status, they 
welld almost identical powers, and are to be guided by an. "Instrument 
of Instructions." In Appendix I I to their Despatch 011. the Function!! 
Committee's Report the Government of India give the following draft 
Instrument of Instructions to be issued to Governors on appointment by 
the Secretary of State in Council-

"The Governor is responsible to Parliament for doing h;s utmost, con­
sistently with the general purpose of the Government of India Act, 1919, 

to maintain the standards of good administration and to further ~11 

changes tending to make India fitted for self-government. He is required 
to encourage religious toleration, c::o-operation and good-wi!! among all 
creeds and classes, to protect the interests of all minorities, to maintain 
the standards of conduct of the public service and the probity of public 
finance, and to promote all measures making for the moral, social and 
industrial welfare of the people and tending to fit all classes of the 
population without distinction to take their due share in the public life 
and government of the country. 

In particular and without prejudice Lo the generality of the foregoing:-
1. The Governor is responsible for maintaining the safety and 

tranquillity of his province and for using his influence to 
rom pose religious and racial animosities, and to prevent 
religious and racial conflicts; 

1 J. The Governor has a general responsibility for seeing that the 
administration of the transferred subjects by ministers is 
properly conducted. He will assist his ministers by al\ the 
means in his power with information and advice. He will 
restrict the exercise of the power to act in opposition to his 
ministers' ad\'ice, which is vested in him under section 4 (3) 
of the Government of India Act, 1919 to cases in which 
he considers that the consequences of acquiescenc(' would be 
serious, bearing specially in mind his responsibility for the 
reserved subjects and the responsibilities laid upon him in 
clauses I, IV and VII to XII of these instructions. 

I I 1. The Governor is required to advise his ministers in regard to 
their relations with the provincial legislative council, to sup­
port the,:" generally in difficulties so far as possible, and in 
the event of an adverse vote in the legislath'e council to 
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require the reBignatiop. of a minister only when it seems to 
him that the minister has lost the confidence of the council. 

IV. The Governor is responsible for the due compliance with any 
orders affecting the administration of transferred subjects 
which may be issued by the Secretary of State or the 
Government of India. 

V. The Governor is responsible for bringing to the notice of the 
minister concerned any observations on th~ administration of 
a tra.nsferred subject which may be communicated to him by 
the Government of India. 

VI. In the case of any provincial Bill lYhich appears to the Gover­
nor likely to affect any matter hereby specially committed to 
his charge, or any all·India subject, or any general principles 
laid down by the Secretary of State or the Government of 
India for the administration of a reserved subject, the 
Governor shall, before assenting to such Bill, consider 
whether he should reserve it for the consideration of the 
Governor-General. 

VI I. The Governor is required to see that no monopoly or special 
privilege which is inconsistent with the public interest is 
granted to any private undertaking and that' no unfair 
discrimination in matlers affecting commercial or industrial 
interests is permitted. 

\' Ill. The Governor is responsible for the safeg'uardlDg of the 
legitimate interests of the European and Anglo.lndian 
community. 

I X. The Governor is responsible for the protection of all menf.. 
bers of the public services in the legitimate exercise of 
.their functions, and in the enjoyment of all recognised 
rights and privileges. 

X. The Governor is required to secure that in all extensioDs of 
educational facilitie£ adequate provision is made for the 
special needs of the Muslim and any other minority 
community. 

XI. The Governor is required to secure that the interests of 
existing educ .. tional institutions maintained or controlled by 
religiolls bodies are duly protected in the event of any 
changes of educational policy affecting t"em ~qverseJy. 
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Xli. The Governor is required to secure that due provision is made 
for the advancement and social protection of dt>pressed and 
backward classes and aboriginal tribes. 

For junker details see Ftt1lcliol/s Committl'e's RejJort paro, 67· 
Statutory Powers oj G011(rl101's. I. The three Presidel1cy Governors 

are appointed by His Majesty by warmnt under the Royal Sign Manual 
and the five other p.Tovincial Governors are so appointed after consulta­
tion with the Governor-Ceneml (Sec:. 46 (2)]. 

2. If the appointment of a Council i~ by order of the Secretary of 
State revoked or suspended in a Province, the Governor of that ]Jrovince 
shall have aU the powers of .r Governor in Council. [Sec. 46 (3).] 

3. Every Governor of a Province. shall appoint a member of his 
Executive Council to be Vice-president thereof. (Sec. 48]. 

4. The Governor may, by rule, direct the manner of authentication of 
the orders and proceedings of his Gm·ernll1ent. [Sec. 49 (I)]. 

5. He may make rules and orders for the more convenient transac· 
tion of business in his Executive Council and with his ministers, and for 
regulating the relation hetween hi , Executi,'e Council and hi~ ministers 
[Sec. 49 (z).] 

fl. If the members of his Council are equally d"'ided on any question 
the I..;merno'· shall havl' a castin),l vOle. [Sec. 50 ( I») 

7, lie may overrule his Coul1cil in certain cases. [Sec. 50 (.~ ). ) 

!I. The tlll'ee Preliidency C()Vernors of Bengal Madras and Bombay 
may, with the approval of the Secretary of State in Council, and by nOli. 

fication extend the limits of the to\\'n~ of Calcutta, Madras i1:nd B,)mbay 
respectively. l Sec. 62.J 

9. The Governor shall not be a member of the Legislative Council, 
but shall have the right of addressing the Council, and may for that pur­
pose, require the attendance of its members. [Sec. 72A (I ).] 

10. The Governor may dissol\'e the Council before the expiry of its 
term, or may extend it for a period not exceeding one year. (Sec. 72D 
(a) (~).] 

J I. After the dissolution of the Legislative Council the Governor is 
to appoint a date (or the next session of the Council. [Sec. nB (c).] 

. ,12. The Governor is to appoint times and places for holding the ses­
sums of his Legislatll'e Council [Sec. nIl (2)] He may also prorogue 
the Council. [Sec. 72R (2}.) 



§ 2.j. LOcAL. GOVERN~kNtS .• 

13· For the first four years the Governor is to appoint and fix the 
salary of the President of the Legislative Council. [7zC (I) and (5).J 

14. His approval is necessary for the electecl Deputy PresicPtnt of the 
Legislative Council. [7zC (2).) 

15. The Legislative Council may be overruled it in the case of a 
demand relating to a reserved subject, the Governor certifies that the 
expenditure provided for by the demand is essential to the discharge of 
his responsibility for the subject. [72D:2 (a).] 

16. The Governor has power in cases of emergency to authorize such 
expenditure as may be in his opinion necessary for the safety or tranquil­
lity of the Province or for the carrying on of any department. [nD 2 (6).1 

17. No proposal for the appropriation of any revenues or otlJer 
moneys for any purpose shall be made except on the recommendation of 
the Governor communicated to the Council. [72D (2) (c).] 

18. If any question arises whether any proposed appropriation of the 
money does or does 1I0t relate to the heads of expenditure specified in 
[Sec. 72D (3)] the decision of the Governor shall be final. [nD (1) ) 

19. The (;overnor may certify, under certain circumstances that a 
bill ur any clause of it or any amendment affects the safety or tranquillity 
of Briti5h India, or any part thereof, and may direct that no further pro­
ceedings shall be taken by the Chamber in relation to that Bill. [72!) (4).] 

20. If a Governors' Legislative Council fails to pas~ t:s:;ential legis­
lation the Governor may certify that the passage of the Bill is essential 
for the discharge of his responsibility for a reserved subject and thereupon 
the bill becomes an Act on the signature of the Governor. [72E (I).] 

21. The previous sanction of the Covernor is necessary if any member 
of any Local Legislative Council introduces any measure affecting the 
public revenues of a Province or imposing any charge on those revenues. 

[80 (I)]. 

22. When a bill has been pa~sed by a Local Legfslative Council the 
Governor may dedare that he aS5ent~ to or withholds his assent from the 
bilI, or he ma} return the bill to the Council for reconsideration. If he 
withholds his assent the bill shall not become an Act. In spite the Gov­
ernors' assent the Governor.General may invalidate the Act by withhold­
ing his assent to it (8J and ·8fA). 
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33. If the Governor, saving the cases of leave on special du.ty, or o.n 
leave on medical certificate, departs from India to return to Eu~ h .. 
office shatJ, thereupon, become vacant. [87 (\).] 

~t} Same as items No. oil, 45, 1-0 on p. I66 (lntc. 
26. 

47. (1) The members of a Governor's executive 
counciP 8hall be appointed by Ri~ 

Memben of executive '1> 1 
cC'lllncil •. ~1793. I. :&4; Majesty by warrant under the .1.\ioya 
!~M' ::'8~ 'I~;. I~i Sign Manual, and shall be of Imuh 
,I); 191a, I. I (I).) number, not exceeding four,2 as the 
Secretary of State in Council directs. 

(2) "One" at least of them must be "a" person who 

(1793. I. 25; 1909 I. 
II (II; IgU, •• I II); 
1919 ••. S (I). ] 

at the time of "his" appointment 
"has" been for at least twelve years 
in t.he service of the Crown in India. 

"(3) Provision may be made by rules under thir; 
Act as to the q ualifications3 to be 
required in respect of members of 

the executive council of the Governor of a province 
in any ca~e where lIuch provision is not made by the 
foregoing provisions of this 8ection." 

~ 1. I'The ... em_n of • Goytl'llor', uecutiye Coandl." 

The llIember~ of a Governor's E"et:Ul1ve Council in all the ~on:rnor~J 
provinces are all appointed by His Majesty by warrant nndet tqe Royal 
Sign Manual : His Majesty mayor may not consult the authorit~s in 
India in exercisilli this power. It is thus a curious anomaly that in the 
five provinces of the Punjab, the United Provinces, Bihar and Orissa, 
the Central Provinces and Assam, the status of the members of the Execu­
tive Council sqould appear to be higher than that of the Governors .... ho 
are appointed by His Majesty after consulli,,% tlte G01ItnIQ,-Genwal. The 
maximum number of members of Council is four, of which ~ at \east 
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must be a person who, at 1M lilU oj Jus ajJfJoitUflUn/, bas been for at least 
twel~ years 1n the servir.e of the Crown in India. The i/(I/ia'sed words im­
ply that he must ha~ put in at least twelve years' cotU""UOIIS service under 
the Crown in India and that, at tlu lime oj his ajJpoi"tltUnt as member of 
the Governor's Executive Council, he must still be in service. It should be 
noted in this connection, that (I) the words 'al the It'",e of Itis appointment' 
do not occur in the section dealing with the appointment of the members of 
the Governor-General's Executive Council (Sec Sec. 36'a1ld lite IItJlu thert­
ttnde,.) ; (2) the wording of this section does not seem to imply that tillS 

t ' 
one member must belong to the Indian Civil Service: he may be recruited 
from any of the Civil Services of the Crown in India (referred to in 
sec. 96 B) ; and (3) the person is to have been for at least twelve years 
(not ten years, as in case of the members of the Governor-Genera!'s 
Executive Council) in the service of the Crown, not in Brittslt India. 
but in lnti~·a. 

§ 2 "Of lucb Dumber, Dot ezceediq foar." 

The ExeclItive Councils will be constituted similarly to the existing 
Executive Councils in the Presidencies, and the provisions of the Act 
(spctions,46 to 51) relating to Governors in Council will apply. Section 47 
of the G~vernmellt of India Act, 1915, provided that members of a Gov­
ernor's Executive Council should be appointed by His Majesty by 
\Varrant, and should be of such number, not exceeding four, as the Secre­
tary of State in Council directed, and that two at least of slll,h members 
mllst be " persons who at the time of their appointment have been for at 
least u ,ears in the service of the Crown in India." Under the existing 
system the Executive Councils in the three Presidencies consist normally 
of three members, of whom two are members of the Indian Civil Servke 
and the third is an Indian. This sub-section provides that the require­
ment as to previous service under the Crown in India is in future to apply 
only to one of the members of a CQ\'emor's Executive Counci~ and also 
repeals a provision, which has become obsolete, that the Commander-in­
Chief, while resident in the capital of a Presidency, is temporarily added 
to the Executive' Council of that Presidency. The maximum:number of 
members of an E,xecutive Council is to remain at the existing figure, four. 
The Montagu..Chelmsford Report proposed that under the new system 
the Governors Executive Council should consist of two ordinary members 
only (paragraph 218), of whom one was in practice to be a European quali· 
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fied by long official experience and the other an Indian. It was also pro­
posed (paragraph :::20) that the GO\'ernor should be entitled to appoint one 
or two additional members to the Council as Members without Portfolio 
fOT the purpose of consultation and advice. This proposal met with much 
criticism, and, in view of the difficulties which its adoption involved (Des­
patch of 5th March, para. 37), was abandoned. But, as the maximum 
,number of four remains, it will be open to thl." Secretary of State to sanc­
tion larger Councils than those proposed in the M. C. Report, and there 
will be nothing to debar him from advising the appointment of more than. 
one official member if he sees fit to do so. It has been considered unde­
sirable to include in the Act any provi;ion for racial qualification, and the 
suggestion made by the Government of India, that '.me 5eat should be 
resen'ed by statute for an Indian (Despatch of 5th March, para . .39), has, 
therefore, not been adopted; but it is contemplated that in any event 
Executive Councils will continue to includt' at least one IndIan member, 
and that, if a second European member IS added, there Will al;o be a 
second Indian member. 

The statute puts a definite limit to the number of members of the 
Executke Council of (;overnors or, shortly speaking, "Councillors," !Jut, 
from the wording of 5ec. 52 it appears that there is to be no statutory 
limit to the number of ministers who can be appointed by the <Jovernor ; 
"in no province will there be need for less tpan two ministers while in 
some prorinces more will be required" (j. S. C. R.) 

The Joint Select Committee are uf opinion that the normal strength 
of an executive cOllncil, specially ir the smaller pro\'inces, need not 
exceed two 1llt:llIbers. They hare nOl, however, reduced the .statutory 
maximum of fOllr; but, if in any case the council include~ Iwo members 
with sen ice qualifications, neither of whom is b)' birth an Indian, they 
think that it should also include two non-official Indian members. The 
Executive Councils of Governors will thus generally contain either 
(I) one European official member ~nd another nun-official Indian, or 
(::) two official European members and two non-official Indians. 

§ 3. .. QaalificatioDt of members of uecame Coad., " 

The Rules under this sub-section are appai ently meant to lay down the 
qualifications for those members who have not the qualifications mention­
ed in sub-section (2) above; they are apparently meant to lay down qllalifi. 
<:ations for the non-official Indian Councillors. 
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SECS. 48-49.] 

Vice·Pre.id~nt of coun­
cil. [1909. s. 4; 1913, 
•. I (II; 1919, 2nd Sch 
Pt, n.] 

thereof. 

LOCAL GOVERNMENTS. 

48. Every governor of a "prov­
ince" 'Jhall appoint a member of his 
executive council to be vice-president 

According to Sec. 5 r the vice-president is to preside at a meeting of 
the executive council with the full powers of a Governor, should the latter 
be obliged to absent himself from the meeting owing to indisposition or 

• any other cause. 

49.-(1) "All orders and other proceedings of 
the Government of a Governor's Bosiness of governor 

in cooncil and governor ' h II b d t be 
with ministers. [1919, prOVInCe 8 a e expresse 0 . 

s.6·1 made by the Government of the 
province, and shali be authenticated ~ the Governor 
may 'by rule direct, so, however, that provision shall 
he made by rule for dil'!tinguishing orders and other 
proceedingsl relating to transferred suhjects from 
other orders and proceedings. 

"Order~ and proceedingI'! authenticated as afore­
said I'!hall not l)e called into quel'!tion in allY legal 
pl'oceeding on the ground that they were not duly 
made by the Government of the pro~nce. 

(2) "The Governor may make rules and orders 
for the more convenient transaction of business in his 
executive council and with his ministers, and every 
order made or act done in accordance with tholile rules 
and orders shall be treated ~~ being the order or the 
act of the Government of the province, 

"The Governor may also make rules and ordel'S 
for regulating the relations between his executive 
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oounoil and his ministflrs' for· the purpose of the 
transaction of the business of the local Government: ' 

"Provided that any rules or orders made for the 
purposes specified in this section which are repugnant 
to the provisions of any "other" rules made under this 
Act shall, to the extent of that repugnancy, but not 
oth~rwise, be void." 

§ 1. uDistiDIOiwor order. aDd other proc~ ., 
One fundalllcntal principle of the Reforms is that the respons~bility of 

both halves of the Provincial Executive Governments must be clear a.nd 
distinct. This principle requires that it should be perfectly clear to all 
concerned by which of the two authorities--Councillors or Ministers 
-a particular order is issued. Both will have equal authority as OI'ders 
of Government; but the electorate will be able, if they wish to know 
whence any given order originates, In their First Reforms' Des­
patch (para. 106) the Government of India express a strong desire "to 
see the two cases distinguished in some way (whether by a change of 
style. or by some marginal indication of the authority in pos~ession of 
the case) that \\'ill enable the recipients to recog'nise whic-h of the two 

.hall'eo; of the- (;O\"ernment IS accountable for the dec-ision." 

* 2, "RelatioB between Coveraor'. uecative 
CODeil aDd laia miailter • ." 

See jJara;:ra./Jlts ~-63 oj Ihe Functions Committee's Report, pp. 280-
286 i1l Part If oj litis book. See also j>ara;:rophs 3i9-321 oj the M. C. R. 
and j>ara,l;raj>hs 10/-/03 of tlU! Government ()f India's First Reforms 
Despatch. fJI>. 118-122 oj Part II. of litis book. 

The Joint Select Committee desire at this point to give n picture of 
the manner in which they think that, under this Bill, the Government of 
a. province should be worked. There will be many matters of administra­
tivl! business, as in all countries. which can be disposed of departmentally. 
But there will remain a large category of l;lUsinl!1is, of the character which 
would naturally be the SUbject of Cabinet consultation. In regard to 
this catego!,)' the Committee conceive that the habit should be carefully 
fostered of joint deliberation between the members of the e~ecutive 
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council' and the millisters, sittiBg under the chairmanship of the GQver­
nor. There canuo& be too much' mut,llal advice and consultatioQ on li~~ 
subjects j but to,e Committee attac~ the highest importance ~o the 
principle that, when once Qpinions have been freely ,exchilnged aneJ 
the last word has been said, there ought then to be no dllubt what­
ever as to wh.er,e the responsibility for the decisio/l lies. TherefQI'e, in 
the ppinion of the Committee, after such consultation, and when it is 
clear that the decision lies within the jurisdiction of one or other half of 
the Government, that decision in respect of a reserved subject ~hould be 
recorded separately by the executive council, and in respect of a trans· 
ferred subject by the ministers, a1)d all acts and proceedings of the 
government should state in definite terms on whom the responsibility for 
the decision rests. It will not always, however, 1:1e clear, otherwise than 
in a purely departmental and technical fashion, with whom the jurisdic­
tion lies in th~ case of questions of common interest. In such cases it 
will be inevitable for the Governor to occupy the position of iDfor~1 
arbitrator between the two parts of his administration j and it will .equl,tlly 
be his duty to see that a decision arrived at one side of his government is 
followed by such consequential action on 'the other side as may be 
necessary to make the policy effective and homogeneous. 

"The position of the Governor will thus be one of great responsibility 
and difficulty, and also of grl~at opportupity, and honour. He may have 
to hold the balance between divergent politic:; and different ideals, and 
to prevent discord and friction. It will also be for him to help with 
sympathy and courage the popular side of his government in their new 
resppnsibilities. He should never hesitate to point out to ministers what 
he ,thiuks is the right c~urse or to warn them if he thinks they are taking 
the wrong course. But ii, after hearing all the arguments, ministers 
should decide not to adopt his aaivice, then, in the opinion of the Com­
mittee, the Gov~r should ordinarily allow ministers to have their way, 
6xin~ the responsibility upon them, ~ven jf it may subsequently Qe 
necessary for him to veto any particular piece of legislation. It is not 
possibl,e but that in India, as in all other countries, mistakes will be made 
l:IY miniiWI, ~ w~th the ~ppruval of a majority of the ~egi$.tj.v,e 
council, but tq.~re is 'no way of learning except through experience and 
by the realisation.f responsibility. 

"In tile debates Qf the legislative council members of the executive 
council should act ~h. ~ D;ljn.i~ers abouW ~t ,~qgethe,r, but 41ell)-
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bers of the executive council and ministers should not oppose ~ch other 
by speech or vote; members at the executive council should not be reo 
quired to support either by spe~h or vote proposa,\s of ministers of 
which they do not approve, nor should ministers be required to support 
by speech or vote proposals of the executh'e council of which they do not 
approve; they should be free to speak and vote for each other's'proposals 
when they are in agreement with them. All other official members of 
the legislatil'e council should be free to ,peak and vote as they choose." 
/. s. C. J..'. 

50. (1) If any difference of opinion arisefl on 
Procedare in we of any question brought before a meet­

dilFerence of opinion, in!? of a !?overnor's executive coun-
[1909. s. 2 (2); 1912. v v 

s. I (I).] cil, the Governor in Council shall 
be bound by the opinion and decision of the majority 
of those present, and if they are equally divided the 
governor or other persoll presiding shall have a second 
or casting vote. 

(2) Provided that, whenever any measure is 
proposed before a Governor in 

(1793.55.47.48; 1912. 
I. I (I); IQ I 9. .~nd Council whereby the safety, tran­
Sch •• l>t. It.) 

<}uillity or ~ntereBts of his "province," 
or of any part thereof, are or may .be, in the judg­
ment of the governor, essentially affected, and he is 
of opinion either that the measure proposed ought to 
he adopted and carried into execution, or that it 
ought to be suspended or rejeoted, and the majority 
present at a meeting of the council dissent from that 
opinion, the governor may. on his own tuthority and 
responsibility, by order in writing, adopt, suspend or 
reject the measure, in whole or in part. 
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(3) In every such case the governor and the 
members of' the council present at the meeting shall 
mutually exchange written communications (to he 
recorded at large in their secret proceedings) stating 
the grounds of their respective opinions, and the 
order of the governor shall be signed by the gover­
nor and by those members. 

(4) Nothing in this section shall empower It 

[ governor to do anything whioh he 1793, s. ~9 ; 1912, s. 

, (I).J could not lawfully have done with 
the concurrence of his council. 

51. If a governor is obliged to absent himself 
Provision for absence from any meeting of his executive 

of governor from meet· '1 b . d' ·t· 
ings of council. [1800, COUnCI, Y In lSPOSI IOn or any 
8,12; 1861,C. 67, s. 34; other cause, the vice-president, or, 
1909, 8. 4; 1912, s. 1 

(I).] if he is absent, the senior member 
present at the meeting, shall preside thereat, with the 
like powers as the governor would have had if 
present: 

Provided that if the governor is at the time resi­
dent at the place where the meet-

[1800,5.12; 1912, s. 
1 (Il ; '9'9, 2nd. Sch., ing is assembled, and is not pre-
Pt. Ill.] db" fr ' vente y indisposItIOn om sIgn-
ing any aot of Council made at the meeting, the act 
shall require his signature; but, if he declines 01' re­
fuses to sign it, the like provisions shall have effect 
as in cases where the governor, when present, dissents 
fl'om the majority at a meeting of the Council. 
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d. "(i) The Governor of a Goverrtor's Prbvince 
. ' : . may, by notification, appoint tnhiis Jo 

iat~~:~'::iten:: ters,' not being members of his exe .. 
wei". ('!It, ••. 4·J cutive council or other officials, to 

administer transferred subjects!, and any ministers 
80 appointed Mhall hold office during his pleasures. 

"There may l)e paid to any minister 80 appointed 
in Bny Province the same salary' as is payal)le to a 
member of the executive council in that province, 
tinle~s a smaller salary is provided by vote of the 
legislative council of the province. 

H(2) No minister shall hold office for a longer 
period than six mOllthl!l, unless he is 01' hecomes em 
elected memher of the local legislature. 

"(3) In relation to transferred Fmbjects, the gover­
nor shall be guided by the advice of hh~ ministers5, 

unless he sees sufficient cause to dissent from their 
opinion, in which case he may require action to l)e 
taken otherwise than ill accordauetl with that advice: 
Provided that rules may be made under thi$ Act for 
the tempol'ary administration of a transferred subject 
where, in cases of emel'gency, owing to a vacancy, 
there is no minister in charge of the subject, by 
Atleh authority and in suoh manner &5 may be pres;, 
cril>6d by the rules. 

"(4) l.'he Governor of a Governor's prOVince mt:t.yat 
hi8 discretion appoint from among the non-official 
member!; of the 1oe8.1 legislature council sectetaries;6 
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\tho Ahall ho~d office during his pleasure, and dis­
cha.rge !;uch duties in assisting members of theexe­
cutive council and ministers, as he may assign to 
them. 

There shall be paid to council secretaries so ap­
pointed such salary as may be provided by vote of 
the legislative council. .. 

A council l'Iecretary shall cease to hold office if 
he (lease!'! for more than six monthl'l to be a member 
of the leghdative council." 

:i 1. "Appoiat ministers". 

While the members of the Executive Councils would be appointed by 
His Majesty hy warrant under the Royal Sign Manual, ministers, being 
advisers of the Governor, would nece '>sarily be appointed by the Governor . . 
The Ministers are to administer the transferred· subjects: they must not 
be officials, and hold office during the Governor's pleasure, and not for the 
life-time of the Le6islative C')uncil as proposed in the Montagu-Chelms­
ford Report. (AI. C. R . p 1lra 2/8; GOVcrnlltellt of India's First Reforms 
Despatclt, tmra -10 ; FUJldjOfH Commitlec's Report, para 6/ ). This altera­
tion, coupled with ,the power of the Councils to vote the supply for trans­
ferred ~uhjects, involves making the Ministers directly, responsible to the 
legislative councils. A Minister must be at the time of appointment, or 
b~come, within six months after his appointment as such, an elected 
member of the local legislature. This sub-section is modelled on 
corresponding provi~ions contained in the Donl,inion Constitutions 
(Australian Commonwealth Act, 1915, sec. 6.t ; South Africa Act, 11}O9, 

sec. 14.) Sec Notes ullder st!c. SoB. 

§ 2 "Trusfemd sabjects". 
See Not~s untier Sec .. /SA. 

§ 3. ',.., IUs pI_are." 
A person h<1lding office during pleasure can be removed without any 

reason for 11is removal being assigned. [See Notes mufer SiC. fO; (/)]. 

229 



'hiE iNDiA1'i Co.NSTlft:JtION. 

The J\.linist«;u hold office during the Governor's plea'lIre, anduot for the 
life-time of the L:!gislati\'c COll"d as originally proposed in th~ Montal;"u-
Ch~lmst'ord Report. . 

§ 4 ''The same .alary etc". 
The Joint Select Committee recommend that the ministers' salarie. 

should be fixed by tl.e legislative council: that is the ollly way of 
making them really responsible to it: This section gives the legislative 
council liberty to pay the Minister~ the same salaries as are paid to the 
members of the executive .,uncil--i,e. the maximum salary that may be 
paid to ministers cannot exceed the different maxima fixed by the second 
schedule to this Act for the executive councillors of the different 
provinces: the maximum salary of ministels will thus vary according to 
provinces. The Joint Select Committee suggest to the legislative 
councils thal the Indian ministers of govern,lrs .hould be paid on a 
lower scale of remuneration than the European executive conncillors on 
the same principle by which the Indian member. of the coullcil of India. 
in Londoll are P lid a higher sc.lle of remuneration than those members of 
the council domiciled in the United Kingdom. We think that, accordl11g 
to the same principle, the non-official I ndian members of the governor,,' 
executive councll5 should receive a lower scale of remuneration th~n 

their European colle~g'ues, If the principle i~ to be rigidly applied, the 
Indian ministers and the non-official Indian executive councillors should 
receive the ~ame scale of remuneration. 

§ 5. • "Guided by the advice of minilters" 

.j rhe COllllllin<!e are of opInion liMt the lIlilll ,tel's "elected by the COY­

ernor to ad\'lse him on the transferred subject, should be elected mem­
bers of the legi~lative council, enjoying its confidence and capable of lead­
"ing it. A minister \vill have the option of resigning if his advice is not 
acccpted by the Governor; and the Governor will have the ordinary 
constitutional right of di,missing a minister whose policy he believes to 
be eIther seriously at fault or out of accord with the views of the legisla­
tive council. In the last resort thc Govel'llor can always dissolve his 
legislati~-e cmlllcil and choose new ministers after a fresh election; but 
if this course is adopted the Committee'hope that the Covernor will find 
himself able to accept such views as his new ministers may press ).Ipon 
him regarding the issue which forced the dissolution. The Committee 
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are of opinion !:'pat'in no province will there be .need for less than:two 
ministers, while in !>ome provinces more will be required. I n these 
circumstances they think that it should be recognised from the commence­
ment that ministers may be expected to act in con.cert together. They 
probably would do so; and in the opinion of the Committee it is better 
that they' should, and therefore that the fact should be recognised on the 
face of the Bill. They advise that the status of ministers should be similar 
to that of the members of the ex!"cutive council, but that their salarie<; 
should be fixed by the legislative council."-j.8. C. R. 

~ 6. "Council Secretaries." 
This sub-section makes provision for the appointment, at the gov­

<:.rnor's discretion, of non-official--elected or nominated-members of the 
legislative council to fill a role somewhat similar to that of the Parlia­
mentary Under-Secretary in England. In the cOllrse of the debate on' 
the Bill in the House of Commons Lieutenant-Commander Kenworthy 
moved an amendment suggesting that these council secretaries should 
be chosen only from among the eleclt!d non-official members of the 
legislative council. In opposing this amendm~nt Mr. Montagu said :­
"It is intended to give an opportunity of familiarising young members 
of the legislative council with the difficulty of the work, but I do not 
think it would bp. wise to restrict the appointments to elected members. 
It cannot apply to officials, uut in these early days there will lie a 
certain number of members, non-official, whu h~ve been !'lominated, 
and they are equally entitled to a share of these post~. i think 
the preference wiII probably be given to elected members, but I do 
not want to shut out a nominated Indian prince, for example". 
(P. D. H. C. Dec. 3, I9I9.) It IS to be noticed that these council 
secretaries are to be appointed to assist both councillors and 
ministers: there is no statutory limit to the number of such council secre· 
taries; apparently, however, one council secretary will be attached to 
each councillor and minister. Their salaries ale to be voted by th!" 
legislature and they will, therefore be, like the ministers, responsible to 
the legislature. An important question arises in this connection-what 
will be the position of a member of the Executive Council if his Council 
Secretary who is his responsible proxy is censured by the Legislature or 
if a vote of want of confidence is passed against him? The council 
secretaries wil~ of course, form part of the Ministry and will resign with 
the ministers, 



[Sec. I~A. 

Non-official mem~rs who will be appointed counci! :sec~aries will 
ceate to be melllbers of the legislative council (sec. Sl:>B) : They mU$t Juwe 
to be re-elected or re-nominated within six-months of their appqintmlmt, 
if they are to continue to hold office as council secretaries. (.!lee IlOUS 

lIntin'seC. 80B.) 

524. "(1) The Governor-General in Council m$Y, 

Conlltitution of new 
pro.incel, etc., and 
provilion al to back­
ward tractl. 
[1919, $. 1 S.] 

after obtaining an expression of 
opinion from the local government 
and the local legislature affected, by 
notification, with the sanction of 

His Majesty previously signified by the Secretary of 
State in Council, constitute a new governor's provinoe 
or place part of a governor's province under the 
administration of a deputy-governor to be appointed 
by the Governor-General, and may in any such case 
apply, with. such modifications as appear necessary or 
desirable, all or any of the provisions of this ,4.ct 
reJating to governors' provinces, 01' -provinces under 
a lieutenant-governor or chief commissioner, to any 
such new province or part of a province. 

"(2) The Governor-General in Council may de­
clare any territory in British India to he a "back­

, ward tract," and may, by not~fipation, with Su.cl1 
sanction as aforesaid, direot that this Act shall apply 

• to that territory subject to such exceptioI).s and modi-
:6.c~tions as may be prescribed in the notifi.cat.iOll-1 
Where the Governor-General in Cuunell has, by natil" 
fication, directed as afo~esaid, he may, by the same 
01' sQ-h$equent notification, di.re.ct tQl;tt any Act ,oJ tAe 
Indian legislature shall not apply to the territol'J in 
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qllestion or any p&rt thereof, or shall apply to the 
territory or any part thereof subje,ct to suoh excep­
tions or modifications as the Governor-General thinks 
fit, or may authorise the governor in council to give 
similar direotions as respects any Act of the local 
legislature. " 

In all the eight prO\'inces are included certain backward areas where 
the people are primitive and there is as yet no material on which to 
found political in~titutions. "We do not think there wiII be any difficulty 
in demarcating them. They are generally the tracts mentioned in the 
schedules and appendices to the Scheduled l1istrkts Act, 1874, with 
certain exceptions and possibly certain additions, which the Govern­
ment of India mllst be invited to specify. The typically backward tracts 
should be excluded from the jurisdiction of the reformed provincial Gov­
ernments and administered by the head of the province" (M. C. R. 
para I99). 

"The (Joint Select) Committee have two observations to make on the 
working of this section. On the one hand, they do not think that any 
change in the houndaries of a province should be made without due 
consideration of the views ot the legislative council of the province. , On 
the other hand, they are of opinion thaI any dear request made by a 
majority of the members of a legislative council representmg a distinc­
tive racial or linguistic territorial unit for its constitution under this Clause 
:=\s II sub-province or a separate province should be taken as a prima facie 
case on the strength of which a commIssion of inquiry might be appointed 
by the Secretary of State, and that it should not be a bar to the appoint­
ment of such a commission of inquiry that the majority of the legislative 
council of the province in question is opposed to the request of the 
minority representing such a distinctive territorial unit!'-j. S. C. R. 

52B. "The validity of any order made or action 
Saving. (1919,1.16(1) taken after the commencement of 

& (3).) 'the Government of India Act, 1919 
by the Governor·General in Council or by a local 
government which would have been within the 
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powe1'8 of the Governor·Gen«a) in Councilor of 
sueh local govern~ent if 'that Act had not beeD 
paaM, shall not be open to question in any legal 
proeeedings on the ground tha.t by reason of any 
provision of that Act or this Act or of any rule made 
by virtue of any such provision such order or action 
has oeased to be within the powers of the Governor­
General in Counoil or of the government concerned. 

"The validity of any order made or action taken by 
a. governor in couDcil, or hy a governor acting with 
hiB ministers, shall not be open to question in any 
legal prooeeQings on the ground that such order Qr 
action relates or does not relate to a tranRferred sub.. 
ject, ·or relates to a transferred subject of which the 
minister is not in charge." 

Lleutenant-Oovernorshlps and other Provinces. 

LieutenlUlt-Governor· 
sbifN· 
[lglgJllld Scb. I Pt. II.) 

governor. l 

53. (1) The province of Bur­
ma, i~, subject to the provisions of 
this Act, governed by a lieutenant 

(2) The Governor-General in CounCil' ma.y, by 
notifieation, with the sanction of 1186I, t'.6, "'146,49,) 
His Majesty previously signified by 

the Seoretary of State in Conncil, conBtitute 8 new 
province under,. lieutenant-govero<w, 
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Sec. 46 of the Act lays down that the three Presidencies of Fort 
William in Bengal, Fort St. George and Bombay and the jive Provinces 
known as the United Provinces, the Punjab, Dihar and Orissa, the Central 
Provinces, and Assam shall each be: governed, in rclation to reserved 
subjects, by a Governor in Council and in relation to transferred subjects 
(save as otherwise provided by this Act) by the governor acting with 
ministers appointed under this Act. Burma is the only province which is 
left to be goyerned by a lieutenant-governor. 

The Governor-General in Coullcil may, by notification, with the sanction 
of His Majesty previously obtained and signified by the Secretary of State 
('onstitute a new province under a lieutenant-governor; and the lieute­
nant-governor is appointed by the Governor-General with the approv~l 
of His Majesty. SCi! secs. 53 (2) and 54 (1). 

QualificatlollS oj Lieuknant-Gmlenwrs-A lieutenant-governor mu~t 
have been, ,It the time of his appointment., at least ten years in the service 

of thc Crown in India. [~ec 54 (2 1.1 
An executive council may be created III any province under a lieute­

nant-governor by the Governor-Ceneral in Council with the approval of 
the Secretary of State in Council. (Sec. 55.) 

The puints in which a licutenant-governor ditfcl'~ from a governor 
Olay he summari~ed a~ follow-(I) he is styled only" His Honour" whIle 
a governor i, addre~,ed a, "His E:-.cellcncy"; (2) hc is appuinted by 
the Viceroy from among the members of the Indian CiV1\ Service, while 
a govcrnor is appuinted by the Crown not only from among distinguished 
members of the Indian Ch-il Service but also from members of the aristo­
cracy in Great Britain; (3) he mayor may not have an executive co'uncil 
to assist him; (4) hi~ powers are more narrowly circumscribed and he is 
subject to more detailed interference by :the Central Government; 
(s) he has no right to communicate directly with the Secretary of State. 

See IIOlc. under sec. 73. 

Licatellant-G 0 ., e I -

nors. {IBlS. I. 2; rSsl. 
u. 1>- 16; 17;. J8511. 
8. 29.J 

54. (1) A lieutenant-gover­
nor ,is appointed by the governor .. 
generd with the approval of HiR 
:M1I.jesty. 
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(2) A lieutenant-governor must have heen, !it the 
time of his appointment, at least ten year8 in the 
setvice of the Crown in India. 

[3] Repealed by the Gm:('J'nmenl of India Ad, 
1919, 2'nd Seh., Pt. IlL 

65. (1) 1'he Governor-General in Coullcil, \Vith 

Puwer to 'create exe' 
cotil,e councils for 
Iielltenant-goycrnors. 
[1909, I. 3 (I). (2): 
1911. I. :z; 1919 2nd 
5cb., Pt, III,] 

the approva.l of the Secretary I)f 
State in Council, may, by notifica­
tion, create a council in any pro­
vince under a lieutenant-governor, 
for the purpose of aS8~8ting th~ 

lieutenant-governor ill the executive government of 
the province, and hy such notificatioll- , 

(a) make provision for determining what shaH 
he the numbeJ;' (not exceeding four) and 
qualification~ of the members of the 
Council; and 

(li) make provision for the appointment of tem­
porary or acting mem herN of the council 
during the a.bsence of any member from 
illness or otherwise "and for supplying a 
vacancy until it is permanently filled" 
and for the procedure to he adopted in 
CaRe of a difference of opinion between a 
lieutenant-govornor and his council, ltnd 
in the case of equality of votes, a.nd in 
the case 01 a lieutenant-governor being 
obliged to absent himself from his coun­
cil by indisposition or any other cause; 
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PrDvided that, befDre any suoh notificatiDn is pub .. 
litlhed, a draft thereDf shall be laid befDre each HDuse 
of Parliament fDr nDt less than sixty days during the 
sessiDn Df farliament, and if, he fore t,he expiratiDn of 
that time, all address is presented to, His Majesty by 
either House of Parliament against the draft Dr any 
part thereDf, no further proceedings shall he taken 
thereon without prejlldiceto the making of any new 
draft. 

(2) Every notification under this section shall he 

{1909. s. 1'] laid hefore both Houses of 1)~1l'-' 

liament as soon as may he after it 
IS made. 

(:3) Every l1lem ber1 of a lie'utenant-governor's 
executive couueil shall he appointed 
hy the GDvernor-General, with the 

apprDval of His Majesty. 

"Every member .. 

J)i.1fercl/~·c /,d1f.1Cell t! IIIcmbt!r (!( a .t;'07IcrIlVr's e.recufi7'c wltltcil alld 

lllat of a lieufenalet·g07/ernor's council. Sec. 47 IdyS down that the 
members of a governor's executive council bhall be appointed by His 
.lfajesty by warrant unde'r the Royal Sign Manual and the Se(relary 0./ 
~'''I(ltd for India determines the IZltmber 0./ members which is nol to exceed 

• four; whereas this section lays down dmt members of a lieutenant-gover. 
nor's council shall be apjJoilltL'l1 by the u(Jv"r1tor·Geflcral witlt lite approval 
of llis Majesty. This section further provides that the maximum number 
of members shall be fOUf ; but the 1tumber of members is to be determined 
by tlu GoveYflQr-Gelural witlt tlu flpprovell of tke Secretary 0./ Stlltt' 

in Council. 
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56. A Heutenll.nt-governor who has ,an,execu­
tive council shall appoint a member 

Vjce·pr~aident of coon· 
c..,. [19Q9, I. 4·J of the council to be vice-president. 

thereof, and that vice-president shall preside at meet­
ings of the conncil in the absence of the lieutenant­
governor. 

67. A lieutenant-governor who has an execu-
BUline •• of Lieute. tive council may, with the consent 

nant·Governor in Coun· of the Governor-General in Council, 
cil. [1909 .•. 3 (31,1919. 
zoo 5ch. Part I1.j make rules and orders for more 
convenient tran~action of business in the Council, 
and every order made, or act done, in accordance 
with such rule~ and ol'derR, shall he treated a!'! heing 
the order or the act of the lieutenant-governor in 
Council. 

"An order made as aforesaid shall Bot he called 
into quei'!tioll in any legal prl)ceedill~J'joi 011 the ground 
that it was not duly made hy the lieutenaut-goyer­
nol' in Council." 

. 68. Each of the following pl'oviuces, namely, 
Cbief Commi5~ioDm. those known as the N orth- West 

[1919, 2nd 5ch, PI. ll). }Tontier ])rovince, British Balu-
chistan, Delhi, Ajmer-Merwara, Coorg, and the 
Andaman and Nicobar Islands, is, subject t? the· pro­
visions of this Act, administered by It chief commis­
sioner!, 

~ I. .. A cJaief comlliluoner." 

The chief commissioners have a lower status than the lieutenant 
go~ernors. Their appointment is not specific:ally provided for by the Act 
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ff 

T~ tel'rit~ries \lAder their cbarge are in theory "under the immedill.te 
authority and management of the Governor-General," who appoints chief 
commissioners at his discretion and delegates to them such powers as 
are necessary for the purposes of admimstration. 

So far, however, as the application of Indian enactments is concerned, 
chief commissioners are, by virtue of the definition contained in the 
General Clauses Act, 1897, and in sec. 134 (d. 4) of th is An placed on 
the footing of local governments. The N orth-We~t Frontier Province 
and British Baluchistan aTC charges of less magnitude, and the chief 
commissioners are at the same time the Governor-General's agents for 
dealing with tribes and territories ol1tside British India. The four re­
maining provinces are small charges, not comparable in area with the rest, 
though the new province of Delhi has a special importance of its own 
The Agent to the Governor-General in Rajputana and the Resident in 
Mysore are ex-officio Chief Commissioners of Ajmere-Merwara and 
Coorg respectively, while the Superintendent of the Penal Settlement of 
Port Blair, from which the islands derive their administrative importance, 
is Chief Commissioner of the Andaman and Nicobar islands. 

69. 'l'he Governor·General in Council may, with 
Power to place lerri- the approval of the Secretary of 

tory under authority of State, and by notification, take any 
G0gernor-General In 

Council. [ 1854, s. 3·) part of British India undAr the 

immediate authority and management of the Gover­
nor-General in Council, and thereupon give all neces­
liIary orders and directions respecting the administra­
tion of that part, by placing it under a chief commis­
sioner or by otherwise providing for its . administra­
tion. 

This section is to be used when it is nesired to transfer the adminis­
tration of a territory from a Governor in Cound or it lieutenant­
governor to a chief commIssioner; The section need not be used, and 
is not ordinarily used, when the administration of a territory already under 
the administration of the Governor-General in Council is transferred 
from one local agency to another. 
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Th~ transfer of territory l,mder this section does not chan~e the law 
in force in the territory (see below, sec, 61), 

Boundaries. 

80. The Governor-General in Council may, by 
notification, declare, appoint or 'alter 
the boundaries of any of the pro­
vinces into which British India is 
for the time heing divided, and. dis­
trihute the territories of British India 

Power to declare and 
alt~r boundariu of pro­
vinces. r,800.I. I; ,833. 
•. 38 i 1853.1• '7; 186 •• 
c. 67. 11.47. 49; .865. 
c. '7, s. 4; 1912. B. 

4 (2).] 

among the several provinces thereof in such manner 
as may seem expedient, suhject to these qualifications, 
namely:-

(1) an entire district may not be transferred from 

[.865. c. '7. s. 5.] 
one province to another without the 
previous sanction of the Crown J 

signified l)y the Secretary of State in Council; and 
(2) any notification under this section may be 

disallowed hy the Secretary of State in Council. 

61. An alteration in pursuance of the foregoing 

Provisions of the mode of ad~~"'l'S-Saving as to laws. ..... 

[ 1854. &. 3. prov. ; 1861. tration of any part of British. India, 
c. 67, B. 47, prov.; 
1912, 5. J,) or of the boundaries of any part of 
British India, shall not affect the law for the time 
being i'n force in that. part .. 

The power to take territory under the immediate amhority of the 
Governor·General in Council (reproduced by sec. ;9 above) is qualified 
by the proviso that no law or regulation in force at any such time a5 reo 
gards any such portions C!f territory shall be altered or repealed except 
by law or regulation made by the Governor-General of In<lia in Council 
{r1 & [8 Vict. c. 77, s. 3·)-llbert. 
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62. The - Governor .of· Bengal in Council, the 

Power to extend bonft- Governor of Ma.dras in Council, and 
daries of presidency- the Governor of Bombay in Council 
towns. [181.5. •. I; 
I?IZ. !. 1 (2).] may, with the approval of the Secre-
tary.f State in Council, and by notification, extend 
the limits of the towns of Calcutta, Madras and Bom­
bay, respectiyely; and any Act of Parliament, letters 
patent, charter, law or usage conferring jurisdiction, 
power 0t: authority within the limits of those towns 
respectively shall have effect within the limits as so 
extended. 

PART VI. 
THE INDIAN LEGISLATURE. 

63. "Subject to the provisions of this Act, the 
Indian legislature. Indian legislature1 shall consist of 

[1919, s. 17.) the Governor-General and two cham-
bers, namely, the Council of State and the Legisl",tive 
Assembly. 

"Except as otherwise provided2 by or under this 
Act, a Bill shall not be deemed to have been passed. 
by the Indian legislature unless it has been agreed 
to by both chambers, either without amendment or 
With such amendments only as may be agreed to by 
both cham hers." 

§ 1. '1'he IDdiu legislature." 
LAndmarks in tile evolution of tlte Indian and local kgislatures.-{I} 

In.British India it was originally the Executive Government itself that was 
empowered "to make regulations and ordinances," for ~he rood govern-
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mont of the factories or territories at first acquired in Ind~ '~~o as they 
be 1I0t repugnant to the laws and customs of the United Kingdom." The 

laws (known as "Regulations" up to 1833) could be passed by the Gover· 
nor-General in Councilor by the Governors of Madras and Bombay in 
Council: Such regulations, however, were not to be valid or of any forc,e 
until they were duly registered in the Supreme Court, with the jon sent 
and approbation of the Court of Directors (The earliest regulation bears 
date 17th April, 1780). An appeal from a regulation so registered and 

approved lay to the King in Council, but the pendency of s'uch apJle'\J 
was not allowed to hinder the immediate execution 'of the law. The 
Governments were bound to forward all such rules and reguhtions to 

England, power being reserved to the King to disapprove of ~hem at any 

time within two years. 

(2) Dy the Charter Act of 1833 the Gavernor-C-;eneral's Council was 
augmented by a fourth or extraordinary member who wa, not entitled to 

sit or vote except at meetings for making laws and regulations. He was 

to be appointed by the Directors, subject to the approval of the Crowlt, 
from among persons, not servants of the t:umpany. The first such memo 
ber wa~ Thomas BabingLOn Macaulay, The (;overnor-Ceneral ;n 

Council was empowered to make "Laws and Regulations" for the whole 
of India, withdrawing from the (,overnors of Madras and Bomhay ll!l 

legislative functions, but leaving to them the right only of proposing draft 
schemes. Acts (not "Regulations" ao heretofore called) passed by the 
Governor-General in Council were liable to be disallowed by the Court of 

Directors and were also required to be laid before Parliament, but no 

registration in India was necessary. It was also expressly enacted that 
they were to have the force of Acts of Parliament . 
• (3} In 1853 the Council of the Governor-General was again remodel-

led by the admission of the fourth or legislative member as an ordinary 

member for all purposes; while six special members were adde(\ for the 

,object of legislation only viz., one member from each of the four then 
existing presidencies or lieutenant·governorships and also the Chief 

Justice and one uf the judges of the Supreme Court. Thus the first 

Indian Legislative Council as constituted under the Act of 1853 consisted 
only of 12 members 7118., the Governor-General and tbe four members of 
his COllndl, the commander-in-chief, and six special members. The 
Governor-General was also empowered by this Act to appoint with the 

~ion of the Cl)urt, two civilian members, but this powe; WltS never 
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exercised. From this time onwards the sittings of the legislative cound. 
were made public and their proceedings officially published. 

(4) By the Indian Councils Act of 1861 the power of legislation was 
restored to the Presidencies of Madras and Bombay, and a legislative. 
council was appointed for Bengal, while the Governor-General in Council 
retained legislative authority over the whole of India. For legislative 
purpos:s the Governor-General's Council consisted of five ordinary 
members, the commander-in-chief as extraordinary member, anel the 
Governor or Lieutenant-Governor of the Province in whicR the Council 
happened to meet, together with from 6 to 12 members nominated for n, 
period of two years by the Governor-General. Of these last not less than 
one-half was to he non-official persons, and in practice some of them were 
always Indians. The extent of the powers of the Legislative Council 
was thus 4efined-

"For all persons, whether British or Native, foreigners or others, and 
for all courts Qf justice whatever, anel for all places anel things whatever 
within the said territone~ and for all servants of the Government of India 
within the dominions of princes and states in alllance with Her Majesty." 

Certain subjects were expressly reserved for Parliament, including the 
~everal statutes regulating the constitution of the Indian Government, any 
future statute affecting India, any statute for raising money' in England,' 
the Mutiny Act, and the unwritten laws ann constitution of England, so 
far as regards allegiance and sovereignty. No measure cOl1ld be intro­
duced without the sanction of the Governor-General if it affected the 
public debt or revenues, the religious usages of the people, military 
discipline or foreign relation~. No law was to be valid until the Governor 
General had given hi~ express assent to it; and an ultimate power of 
signifying 'disallowance was reserved to the Crown. In cases of emer­
gency the Governor-General, apart from the Legislative Council, could 
make "ordinances for the peace and good government" of the country, 
which had the force of laws for six months. Local legislatures were 
conslituted for Madras and Uombay, in addition to the ordinary councils, 
consisting in each presidency of the Advocate-General, together with 
from four to -eight Qtner persons, of whom one-half were to be non-official 
nominated by- the Governors. Besides the subjects forbidden to the 
Governol'-Genocal's Counci~ these local legislatures were not to take into 
consideration proposals affet:ting general taxation, the currency, the po6t 

office and te\egra;phs, the ~nal code, patents and copyrig'bts. The assint 
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of the Governor-General as well as that, of the Governor \\.all aecessary to 
give validity to any law. A simJlar local legislature was dil1!cted to be 
constituted for the lower Provinces of Bengal and power was given to 

,,constitute Legislative Councils for what was known as the North·West­
ern Provinces and for the Punjab and for any other lieubenant-governor­
ship that might be formed in the future. Such were the chief provisions 
of the Indian Councils Act of 1861. 

(5) The next landmark in the evolution of the Indian legil.lature was 
the passage of the Indian Councils Act of 1892. The changes introduced 
by this Act were, broadly speaking, three in number. The first was the 
concession of the privilege of financial criticism in both the supreme and 
provincial legislative councils; the second was the concession of the 
right of asking questions; the third made an increase in the size .of the 
legislative councils and changes in the method of nomination.-changes 
which fore·shadowed the introduction of the elective element into the 
Indian legislatures. 

(6) We come next to the constitytional reforms of 1909 assoc:ated 
with the names of Lords Morley and Minto. (See "Documents" Vol. f.) 
Under the Minto-Morley scheme the Legislative Council of the Governor­
General consisted, in addition to the seven members of his Executive 
Council, of 6b members, of whom 27 were elected and 33 nominated 
making a total of 69, inclusive of the Governor-General, and the Head of 
the Province in which the Council assembled. Many of the provincial 
legislatures were given non-official majorities. Power was given to move 
resolutions on matters of general public interest and to ask supplementary 
questions. 

(7) Finally, we come to the Montagu-Chelmsford Reforms of 1919 
under which the constitution and functions of the Indian and provincial 
legislatures have undergone fmther developm-:nt and change. The 
main objects of reforming the constitution of the Indian Legislature are-

(I) to provide in the case of the Legislative Assembly a body 
substantially larger and of a more representative character than 
the hitherto existing Governor-General's Legislative Council, 
with a majority of elected members. (M. C. R.pa,.a. 373.) 

(2) to provide a real revising body-a true Second Chamber. 
Sections 63 to 64 provide for an Indian Legislature consisting of the 
Governor-General and- two Chambers, namely, the Council of State and 
the Legislative Assembly, constituted in accordance with the proposals 
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of the Montag.u-Chelmsford Report (paras . .173 10378, see DoculIlCIIls I, 
pp . .549 10 .5.54), subj~ct to modifications recommended by the Franchise 
Committee (F,.ancltise Comlllittee's Repo,.t, paras. 31 10 JJ ami 39 and 
40, see Pa,.t II, p./>. aII to 213, and.pp. 2I7-21r';~ and by the Parliamentar)' 
Joint Select Committee. 

The Montagu-Chelmsford Report proposed that the strength of the 
Legislative Council to be known henceforth as the Legislative Assembly 
of India should be raised to a total strength of about 100 members. 
Two thirds of this total should be returned by election: one third to be 
nominated by the Governor-General and of this third not less than a third 
again should be non-officials representing minoritie!. or special interests 
such as European and Indian Commerce.' The normal duration of an 
Assembly wa!. prop::lsed to be three years The Report also proposed the 
creation of a second chamber known as the Council of State for the 
special object of enabling the Government of India "to obtain its wil~ 

in essential matters" necessary for the good government of the land. 
The proposal was that the Council of State should take part in ordinary 
legislative bu.iness and should be the final legislative authority in matters 
which government regarded as esse.ntia\. The' object was to make assent 
by both bodies the normal condition of legislation; but to est~lish the 
principle that in the case of legislation certified by the Governor-General 
as essential to the interests of peace, order and good government, the 
will of the Council of State was to prevail. The proposals of the Montagu­
Chelmsford Report regarding the constitution of the Council of State 
may be thus summarised-

Tie Council of State will be composed of 50 members exclusive of the 
Governor-General who would be President. Not more than 25 members 
including the members of the Executive Council would be officials, and 
four would be non-f)fficials nominated by the Governor-General. There 
would be 21 electerl members returned by non-official members of the 
provincial legislative councils, each council returning two members with 
the exception of Burma, tlll~ Central Provinces and Assam which would 
return one member each. The lemaining 6 elected members are to 
supplement the representation of the Muhammadans and the landed 
classes and to provide for the representation of the chambers of com­
merce The Council of St~te is to possess senatorial character and the 
qualifications of candidat~s for election should be so framed as to secure 
men of the status andp05ition worthy of the dignity of a· revising 
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chamber.· Five years would be the nr>rmai duration of a pouncil of 
State. 

The above proposals of the M. C. Report underwent considerable 
revision at the hands of the Franchise Committee and the Parliamentary 
Joint Select Committee: This will be evident from a perusal of the notes 
under the succe~ing sections below. But we should refer here to one 
great change made by the Joint Select Committee; the Committee do not 
accept the device propounded in the Montagu-Chelm~ford Report, of 
'''carrying l.rovernment measures through the Council of State without 
reference to the Legislative Assembly, In cases where the latter body 

'oannot be got to assent to a law which the (;overnor-(;eneral cunsiders 
essential. Under the scheme which the Committee propose to sublttitute 
for this procedure, there is no nece~sity to retain the CouncIl of State 
as an organ for government legislation. It should, therefore, be reconsti­
\'oUted from the commencement as a true Second Chamber. They re­
commend that it should consist of sixty members, of whom not more than 
twenty should be official members. The Franchise Committee advise 
that the non official members should be elected by the ~ame group of 
persons ~s elect the members of the Legislative Assembly and in thl'! 
~ame constituencies. This is a plan which the Committee could, in no 
circumstances, accept. They hope and believe that a different system of 
election for the Council of State can be devised by the time the constitu­
tion embodied in this Bill comes into operation, and they recommend 
that the Government (~f India be enjoined forthwith to make suggestions 
accordingly, to w'lich effect can be given without delaying the inaugura­
tion (,f the new constitution."-J. S. C. R. 

The Indian LegIslature is thus a truly bicameral legIslature and 
ha~ been brought into line with the Dominion Legislatules, 

[N. B,--It ~hould be noted that there is no statutory pro\'i~l()n for the 
payment of any salary or allowance to members of ~ither House of the 
Indian Legislature or of the local legislatures. Every member of the British 

"House of Commons (except those forming the Ministry) gets an annual 
salary of £400. In the Australian Commonwealth oach Senator and each 
member of the House of Represelltatives receives an allowance of £400 
a year. In the Dominion'of Canada each member of the Senate and the 
House of Commons is entitled to an allowance of ten dollars per day ·for 
his attendance at Parliament during a session not exceeding thirty days in 
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duration. For a session lasting longer than thirty days each member is 
paid 1000 dollar~. 

The system of the payment ot members of the Legislature has been 
the subject of prolonged controversy in British Colonies during the last 

. fifty years. and it is now generally regarded as an essential condition of 

denocratic government, especially in young communities. • It is in force 
in most of the responsible government colonies, though in several instances 
it was not carried without bitter opposition and memorable contests.] 

§ 2. "Except u itherwi.e proridecl." 

Normally, a Bill cannot become an Act of the Indian Legislature 
unless it has been assented to by the Legi5lati\'e Assembly, the Counci! 
of State and the Governor-General. Sub-section 3 of sec. 67 provides for 
removing deadlocks, should any arise, between the two legislative 
chambers. If any Bill which has been passed by one chamber is not, 
within six months after the passage of the Bill by that chamber, passed 
by the other chamber either without amendments or with such amend­
ments as may be agreed to by both chambers, the (;oyernor-General may, 
in his discretion, refer the matter, for decision, to a joint sitting of both 
chambers. 

Section 67B prm'ides for cases in which th~ Cm'el'1lol'-General may 
use his "certifying power" to secure the passage ot Bills which are 
essential. for "the safety, tranquillity or interests of British I n<ija or any 
part thereof." This is the "exceptional" circumstance under which the 
normil procedure for the passage of Bills gives way to a special procedure 
which is described in sec. 67B beJow.-Sec M. C. R. paras. 279-282, 

Documents I, pp . .554-557. 

63A. "(1) The Council of State l shall consist of 
Cooncil of S~ate. not more than sixty members nomi-

(1919. I. 18.] nated or elected in accordance with 
rules made under this Act, of whom not more than 
twenty shall be official members. 

"(2) The Governor-General sha.ll have power to 
appoint, from among the membe,s of the Council of 
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State, a. president2 and other persons to pr~ides in 
such oiroumstances as he may direct. 

"(3) The Governor-General shall have the right 
of addreRsing the Council of State, and may :for that 
purpose require the attendance of its memberS,!' 

§ 1 "Coucil of Stat,." 
ComJosih'on of Council of S tatc.-The Council of State con'sists of (I) 

thirty three elected members ; (2) twenty seven members nominated by 
Governor·General of whom not more than twenty may be officials and one 
is a person nominated as the result of an election held in Berar. 

The thirty three elected members are elected from the different 
constituencies as follow;-

Madras 

Bombay 

Bengal 

V nited Provinces 

The Punjab ... 

Bihar a~d Orissa 

Central Provinces 

Burmah 

TOTAL 

3 2 

3 2 

I I 

... /--;:- --"9 ---;---1--;:; 
• The Bibar and Orjua Non·M.homedaD COlutitaeDCY is entitled to elect a 

third member to tbe lecoDd, foartb and succeeding alternate Council, of State 
acoordii11 to the following scheme :-
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List oj 'C~Nlilue"des ("lil/,tl '(1 rtpresmlalion 6y 1'OI,J##". 

East Punjab-Mahomedan 
West Punjab-Mahomedan 
Bihar and Orissa-Non·Mahomedan 

Assam-Mahomedan 
A~sam- Non·Mahomeclan 

Number of member~. 

) 

f 
} 

:I 

3 

See paras 39-42 n/lltr F1fmrlti.w' Cn/JIlllitlrl"i Rrpnl'lpp. :JI7-2J9 ".! Pt. 
II ~/1;';s />n(ll.·. 

~ 2. " The Goyernor·General to appoint a preaideat " 

The original proposal in the draft Bill was that the Governor·General, 
when present, was to preside at meetings of the Council of State and was 
to appoint from among the members of the Council of State a vice-presi­
dent. Subsequently however, it has been enacted that the Governor-Gene­
ral is not to be the President of the Council of State, though he will have 
the right of addressing it : he is to appoint, f!'OlIl alllong members of the 
Council of Slate, ;t pre~i(ll'nl to pre;;ide at meetings of the Council flf State. 
Now lIIember .. , as such, include, (I) slIC'h memher~ of the (;overnor-Gene­
ral's ExeclItive Council as may be nominated a~ members of the Council 
of State, (~) other nom mated officials or non-officials, and (3) eJected non­
offic.ial members. The President of the Coullcil of State may therefore 
be either a member of the Governor-General's Executive Council, or any 
other nominated official or a nominated non-official or an elected non­
official. As a matter of fact Mr. A. P. Muddiman has been appointed to 
be the first President of the Council of State and he is the first nomi­
nated official appointed to the post by the Government of India. 

By the Canadian Constil'ltion the Governor-General is authorised 
from time to time to appoint a Senator to be Speaker of the Senate 
and to remove him and appoint another in his stead. The Conltitution of 
the Australian Commonwealth vesti in the Senate itself the power of 
I::hoosing and removing its Presidents. The President is not eJected for any 
particular term, but he will cease to hold office (I) if he ceases to ~e a 

Senator; (2) if he is removed from office by a vote of the Senate; (3) if 
be resigns his office. 
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., 
The duties of President are those usually assigned to and .exercised by 

the presiding officers of legislative bodies: among these may be-to 
maintain order and decorum j to enforce the rules of debate; to recog­
nise a member who wishes to speak and thus to give him th(' floor; to 
pllt the question before the Honse; to ascertain and declare the will of 
the House, either on the voices, or as the result of a division; to appoint 
tellers to take a division; to supervise the officers of the House and see 
that the votes and the proceedings are properly recorded, so far as those 
duties are not otherwise re~lIlated by' the standing orders of the House 
passed in conformity with the constitution ; and finally, to assist in the 
enforcement of the law of the Constitution. 

3. "Other perSODS to preside.," 

Provision has to be made for the absence, for any reasun, of the ap­
pointed President of the Council of State from meetings of the Council 
of State : there might also arise special cIrcumstances when somebody. 
other than the appointed President, may have to preside. This section 
seems to provide for the appointment of a Vice-President or a Deputy 
President of the Council of State. 

63B. "(1) 'fhe Legislative Assembly shall consil!ll. 

Legislalive Asaembly. 
[19 19. s. 19.J 

this Act. 

of mem herA nominated or elected ill 
aC00rdancfl with rilles made under 

"(2) 'fhe total number of members of the Legis­
lative Assembly! shall be one hundred and forty. 
The numher of non-elected members shall he forty, 
of whom twenty-six shall lJe official members. The 
number of elected members shall be one hundroo : 

"Provided that rules made under this Act may 
provide for increasing the number of memhers of the 
Legislative Assembly-as fixed by this section, and may 
vary the proportion which the claRses of memherH bellr 
one to another, so, however, that at least five-sevenths 
of the memh~rs of the Legislative Aliisembly shall he 
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elected members, and at least one-third of the other 
members shall be non-official members, 

"(3) The Governor-General shall have the right 
of addressing the Legislative Asseml)ly, and ma~' for 
that purpose require the attendance of its members." 

1· "Namber of members of the LegiJlative Assembly." 
According to sub-section (2) of sec. 63 (H) the total number of 

members of the Legislati.e Assembly is to be 140 of whom 100 are 
to be electecl members, 26 are to bl! nominated official member~, and 

I ~ are to be nom mated non-official member". The proviso to this 
_ sub-5ection, howev!'!", enacts that rules made under this Act may 

provide for increasing the number of members of the Legislative 
Assembly and may vary the proportion which the c1astie" of member& 
bear one to another, so, however, that at least five-sevenths of the 
members of the A~sembly !>hall be elected members and at least -;'y of 
them shall be non-official member,. 

The rules made under this Act provide for 144 members of the Legis­
Jatlve Assembly of whom 103 are eiected members, 26 are nominated 
ufficiab and 15 are nominated non-officials (including one nominated as 
the result of an election held in H!'rar), Vide C;07Jenlment of India Noti· 
fication No. 767 F dated Simla, july 27, T9?(I,' published ill the 
(;azettc of India, july 29, I920. 

See paras 3I to 38 of tlte Frmuizisf Colltltlitteih Nt'/Jort, pf, 
2II ,2'7 of Pt. II. of this book. 

List of Constituellcies clltit/ed to rejJl'tSellltrliollS in the Le,l[islative Assembly 

PROVINCE. 

Madras 

Bombay 

Benll"al 

JO 

7 

{j 

- ----·1· ----

3 I I 

I 
2 \ ~ 

6 j 

~ t 
i:= Ei 0 
'" 8 , .. ;eo s::= 

':~-'I ~~ 
I ... 

1 ! 

I 
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LUt fJj Constihlmcies eillitltd tfJ rejJYIsent<l/ions in the u,f'i:'/lltive 
Assembry-continued. 

j ~ ~ ~ 
~~ § s::: 'Ii _ 

~ E I ~ 
--------------- !----_. 

United Provinces '" j81 6 

The Punjab ... I 3 6 

PROVINel£. 

eLi en 
(,J t 

~t ::E 
'Ii E 0 
0..8 .e eo .c "0 
:lU .u. s::: 

(.r.l l:ii . j 
--1---\ 

1 ' 

2 
1-'" 
I ... 

Hihar and Orissa "'1 8 
3 

:: I : 

::: I 

Central Provinces 

Assam 

Burmah 

General I Delhi 

list of Colts/iluencies enttlled /0 rejJri!Si!ntfltioll ill rotation. 

{ Province of Sindh ) 
Bombay-Mahomedan~ 

The Northern Divi,ion I-r 

{ The Central Divi~ion }-I Bombay-M ahomedan5 
The Southern DiVIsion 

{ The Southern Division }-I Bombay-Landholders 
The Province of Sindh 

{ Bombay Mill Owner'b A'bociation } 
Bombay-Indian Commerce -l -1 

Ahmedabad Mill Owner's Association 

B lId' C -e Commerce ." ~ 
{

Bengal National Chamber of) 

enga - n Ian om mere ... Marwari Association ... J-1 

Bengal Mahajan Sabl~'~ .. . 

830.-"(1) There shall he a president of the 

Preaident of Legisla· 
tive Auembly. [1919, 
•• 80.J 

Legislative Assembly,! who shall, 
until the expiration of four years 
from the first meeting thereof, be . a 
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person appointed by the Governol"'General, and sha.ll 
thereafter be a member of the Assembly elected by 
the Assembly and approveu by the Governor-General: 

"Provided that, if at the expiration of such period 
of four years the AS8emhl~' is in session, the president 
then in office shall continue in office until the end of 
the current session, aud the first election of a presi­
dent shall t.ake place at the commencement of the 
ensuing 8e~sioll. 

"(2) 'fhere shall he a deputy-president of the 
Legislative Assemblyi who i!!hall preside at meetings 
of the Assembly ill the ahsence of the president, and 
who shall he a mem her or the Assembly elected IJY 

the Assemhly and approved by the .Governor-General. 

"(3) 'rhe appointed pl'esideJlt shall hold office 
until the uate of the election of a president under 
this section, hut he llIay resign his office by writing' 
under his hand addressed to the Govel'nor-General, 
Ol' may be removed from office hy order of the Gover­
Hor-General, and any vacancy oecurril1g before the 
expiration' of his term or offiee shall be tilled by a 
t:!imilar appointment for the remainder of ~moh term. 

"( 4) Au elected president and a deputy-presi­
dent3 shall oease to hold office if they cease to be 
members of the Assembly. 1'hey may resign office 
by writing under their hands addressed t,o the Gover­
nor-General, aud may he removed from offiee by a 
vote of the Assemhly with the eoncurrence of the 
Governor-General. 
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1'(5) A president anddeputy-presiden~ shall 
receive such salaries as may be determined, in the 
case of an appointed president hy the Governor-Gene­
ral, and in the case of an elected president and a 
deputy-president by Ant of the Indian legislatal'e." 

§ 1. "A President of the Legislative Assembly .t 
The Joint Select COlllmittee think that "thc Prcsident of the l.egi~la· 

ti\'e Assembly should for four ycar~ be a person appointed by the (;over· 
nor-General. He should be qualified by e~perience in the House of' 
Commons and a knowledge of Parliamentary procedure, precedents, and 
conventions. He should be thc guide and adviser of the l'n~sidents of the 
pl'O\'incial councils, and he shol1ld he cho'cn \\"ith a view to the influence 
which it is hoped he would have OIl th~ whole history of parliamentary 
procedure in India. He should be paid an adeljuate salary."-J S. C. R. 

The Governor·(;eneral has already appointed a distinguished member 
of the HOllse of Commons to be the first Pre5ident of thc Indian Legis 
lath'c Assembly. 

At the expiration of foul' ycar" atter the I1r~t meeting of the A~sembly 
it will prof'eed to elect, from among ib members, a pre,ident who will 
have to b" approved by the (;oyernor·Cenera1. The President is to be 
elee-ted from among the memben of the Leg-islative Assembly; an official 
membcr of the Covernor·General's Executive Council, or a nominated 
official or non·official 01 an elected non·official iIIay thus be the President 
of the Assembly, if he is elected hy it ; but, as there will be a non-official 
elected majority, it is likely that the elected President will be one of 
the elected non·official members. 

2. "A Deputy President of the Legislatiye Aueash".J> 

The Deputy President will be elected by the Assembly at the vcry 
beginning of ib first ,es~ion. 

3. "All elected president ad a depaty-president " 

Both the elected president and the elected deputy-president may be 
removed from office by a vote of the Assembly with the concurrence. of 
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the Governor General ; their salaries are to be determined by an Act of 
the Indian Legislature. 

Duration and seuions 
of V'gisJative As'embly 
aud CounCIl of Slate. 
[1919. s. 21.J 

63D.--"(1 ) Every Council of State 
shall contiuue for five years,l and 
ererr IJegi",}ative .\ssem hly for three 

,rears2, from its first meeting: 

"Provided that-
(rr) rither cham her of the legislature lllay he 

,-woner dillllol yed 3 hy the Governor­
General ; and 

(b) any such period may he extended4 by the, 
Governor-General if in special circum­
IItancell he 110 thinkll fit ; and 

(c) after the dissolution of either chamher the 
Governor-General sha'll appoint It date 
not more than six months,5 or, with the 
sanetl01l of the l'Iecl'etal'Y of State, not 
more than nine months, after the date of 
disllolut.ion for t.he nflxt l'1esRionu of that 
chamber. 

"(2) 'fhe Governor-General may appoint such 
times7 and places for holding the sessions of either 
chamber of the Indian legilliature as he thinks fit, 
and may also from time to time, hy notification or 
otherwise, prorogueS such sessions. 

"(3) Any meeting of either chamber of the Indian 
legislature may he adjourned9 by the person presiding. 

"( 4) All q llestions in either chamber shall he 
determined l)y a majority of votes10 of memberFl present 
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other than the presiding member, who shaill, however, 
ha.ve and exercif.;e a ca.sting vot~t1 in the case of a.n 

equality of yote~. 
"(5) The powers of either chamber of the Indian 

legifillature may he exercised n()twithstandin~ any 
vacancy 12 in the chamher." 

~ 1 "Every Coullcil of State to cOlltinue 
for fin ytars ., 

J n Canada the Senators. appOlllll'£\ by the Governor.General, hold 

their seat!' fnr life. In the Australian Commonwealth the Senators are 
.'hosen £01' "term of SIX years. The Ind;an Senatoj'~---the members of 

the Council of State-are chosen for a lerm of he ye.1I's. The length 

of the legal term of II member of the Co~ncil of State is thus ~eater 
than the potential term of II memher of thc Legi';lati\'c As"emhly. 

~ 2. "Every LelJi.lati,e Auembly to continue 
for three yeaN." 

Ever)' Canadian /lousc of Commons cOlltinue~ fO\' /lYe yelll''' from th .. 
day of the return of thc Writs fl)r chooslOg the House (Sl1hj~rt In bl' 

~()oner <li!\~olved by thc (;ow.rnor-(;('ncl'al) and \)n long!'\' . In the 

Australian Commonwealth e\ ery H()lI~e of Repre<;entati\'(''i continues 

for tlU'l~e years from the filst O1!'Clillll. of lilt' J {nllse, and no longer. hut 
may be <;ooner dissolved Ily tIll' COVelllUl'-(;l'neral. Thc In«ian Legi~la­

ti\'e Assembly, lik'! lIb AUHralian protot)'pc, also continllcs for three years 

from the first meeting', but may be sooner dissolved or may be continued 
for II further period (in special ('ircumstance~) by the Covcrnor-Genera\. 

§ 3. "May he lQOner diuolved .. 
"A dis~olution is the civil death of the Parliament, and is effected in two 

ways :--( I \ By the SO\'el'eign's will, l'xpressed l'ither in person or by 
representation. (2) By leng-th of lillle, i.r" seven (now til'e) years. By the 

30 &: 31 Viet. c. 10;: s. 51 it is provided that Parliament shall not be deter­
mined or dissolved by th!' demise of the Crown".-- WI/arIon. 

The Council of State i\\1d the Legislative Assembly may continue in 
ex.istence fOT five and three years respectivel)' but either of them may be 
"sooner dissolved" hy the Governor-General. 
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Regarding this power to dissolve either chamber of the Indian Legis­
lature, the Government of India make the following remarks in their 
First Reforms Despatch-"The proposal that the Governor-General 
should have power to dissolve either the A~sembly or the Council of State 
has been less universally approved. The weight of opinion is in favour of 
the proposal, but there is considerable feeling that the power is one which 
should be ~paringly used, and several influential bodie~ have urged that 
it ~hould be accompanied by some provision for the summoning of a new 
legislature within a specified period. We have no fear that the power 
wilt be abused, but a~ in the case of the prm·incial council~ if the objert in 
view cannot be secured by making the election writs returnable by a 
specified date, we recommend that a dis<;olutlon ~hould be accompanied 
by a provision requiring that a new chamb('r or chambers shall be sun?­

moned within a specified period." 
As the executive government of India i<; not responsible to either 

House of the J ndian Legislature in the sense in which the popular part 
of the Provinci~l ExeLlttive (the Ministers) is responsible to the pro­
vincial legislatures, it is difficult to conjecture the circumstances under 
which a dissolution of either House wilt take place. 

~ 4 "Period may be extended :' 
~ub-section (/) of sec. 63D fixes the lif(~ of the Council of State at five 

years, and of the IndIan LegislatIve Assembly at three )'e~l'~, but provides 
~hat the Governor-General may dissolve either Chamber at any tIme, :1nd 
that he may in special circum~tanre, al<;() extend the life of either 
Chamber. This latter provi~ion has been added in order to give the Gover. 
nor-General a reserve power, which would only be lIsed in exceptional 
circum<;tances, to defer the holdmg of a (-;'eneral Election. 

§ 5. "A date not more than lix months " 
See Notes on "Dissolution" abtJ7!c. 

~ 6 "Senion." 

"Session" means the sitting" of the HOl1se, which are continued, day 
by day, by adjournment, until the House is prorogued or dissolved. 

§ 7. "lIay appoint luch times." 
It will be noticed that the section states that the Governor-General 

may perform these acts and there is no reference to his so acting by the 
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ad.vice ohhe Executive Council. Por tlu ollur'jJowtrs wkitll 1M Gover-
1f(W'-Gmerai may exercise alolle see nol4S under sec. 34 ante. 

~ 8. "Prorope." 

Prorogation is the continuance of the Legislature from one sessIOn to 
another, as an adjournment is a continuance of the session from day to 
day. Prorogation puts an end to the session, and according- to Parlia­
mentary practice, quashes any Hills which are bet~un and not perfected. 
According to the practice of the I3ritish Parliament, such Bills must be 
resumed de novo (if at all) in a subsequent session, as if they had not previ­
ously been introduced (l/.fay, Par!. Pra,. Iotlz ed. p. 43). The Houses may 
however, by standing orders, prO\·ide for the resumption of such Bills,. 
upon motion, at the stage at which they were :n~errupted. A ,rorogation 
may be effected by commission, but the usual cour~e is by proclamation. 

"Both Houses are necessarily prorogued at the same time, it not being 
a prorogation of the House of Lords or Commons, but of Parliament. The 
session is never understood to be at an end until a prorogation; though,' 
unless some Act be passed, or some judgment given in Parliament, it is i'1 
truth no session at all." (J'omlt'ns), 

"The Crown may bring the session to an end by prorogation, which 
has the effect of quashing all proceedings except impeachments and 
appeals before the House of Lords. Parliament is prorogued by the 
sovereign in person in the House of Lords, or by commission; it may 
also be prorogued by proclamation from the day for which it was sum­
moned or to which it had been predousJy prorogued." (Enrydop(l!dia, 
Lmlls of Enf(land, IX., p. 40I.) 

The practice of the Mother of Parliaments will no doubt largely 
influence the practice of the Indian Legi~lature. 

§ 9. I·Adjourned." 

Adjournment means "a putting off to another time III' place, a conti­
nuation of a meeting from one day to another."-( WltartOlI). 

§ 10 "A majority of votes of ... hen Pl'eIeIlL" 
All questions in either chamber are to be decided by an (/l'dina1,)' 

majority of votes of members present: that is to say, the minimum votes 
necessary for the affirmative decision of any question must be more than 
half the quorum fixed by Rules made under this Act. An o/J.f(I/flir 
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majmity ,'.I!., a majority of votes .of the total legal number t>f lIIemb,rs­
is not nectssary for such decision . 

• 
§ 11. "Cutinr vote". 

Sec !loles under sec. 4I. 

§ 12. "Notwith.taodiog a01 yacucy', 

Vacancies may OCCllr by reason of absence of members from India, 
inability to attend to duty, death, acceptance of office, or resignation 
duly accepted, or otherwise. The powers of either Chamber of the 
Indian Legislature may be exercised so long as tilt" number of its members 
does not fall below the quorum fixed by rules made under sec. 67 (I). 

63E. "(1) An officiaP shall not be (1 ualified for 

Memberhip of both election afo! a member of either cham-
chambers. [1919, s. 22.J ber of the Indian Legislature, and, 

if any non·offi.ciaP member of either chamher accepts 
office2 in the service of the Crown in India, his seat 
in that chamber shall become vacant. 

"(2) If an elected members of eithp,r chamber of 
the Indian Legislature hecomes a member of the 
other chamber, his seat in sllch first-mentioned cham­
ber shall thereupon become vacant. 

"(3) If any person is elected a member of hoth 
ehamhers4 of the Indian Legislature, he 8hall, before 
he takes his seat in either chamber, signify in writing 
the chamber of which he desires to be a member, and 
thereupon his seat in the oth~r chamber shall b~come 
vacant. 

"(-:t) Every member of the Governor-General's 
Executive Council~ shall be nominated as a member 
of one cham ber of the Indian Legislatu.re, a.nd shaH 
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have the right of attending in and addre~~i~g the 
other chamber, but shall not he a member of beth 
chambers," 

§ 1. "AD offici.l"-"ADY DOD-official". 

Sec, 134 of this Act thu, define, the expressions "official" and "non­

official"-
"The expre,siol1~ 'official' and 'non-offICIal', where Llsed in relation to 

any person, mean respectively a per~on ",II{) is or i~ not in the ril'il or 

military service of the Crown in India:' 
"Provided that rules under this Act may provide for the holders of' 

such offices as may be specified in the rule>, not being treated fo¥ the pur­
poses of this Act, or any of them, as officials." 

The proviso enabling exceptions \0 be made in re~pcct to the holders of 
certain offices is intended to meet a difftculy WIth regard to certain appoint.· 
ments, such as that of Governmept Pleader, which, while carrying- no posi 
tion which can reasonably be held to constitute it disqualIfication for elec­
tion as a member of a Legislative Council, may, unle,s specially excep'I"(!, 
be regarded as bringing their holders within the definition of "officials", 

In exercise of the puwers conferred by the aboye ,ection and sec, 
IZqA, the Governor-General ill Council, with the .>ancllon of the Secretary 
of State in Council, has made the follow1I1g rules-

I (Il) These rulf!s may be called the Non-official (Definition) Rules. 
(0) They shall come into force en a date to be appomtcd by the (;over­

nor-General in Council with the approval of the Secretar), of State in 
Council and different dates may be appointed for different parts of India.' 

2. The holder of any office in the civil or military serv;ce of the 
Crown, if the office is one which does 1I0t involve both of the following 
incidents, namely, that the incumbent, 

(a) is a whole-time servant of Government, and 
.(6) is remunerated either by salary or fees, 

shall not be treated a, an official for any of the pllrpo~e, of the (~ol'ern­

ment of India Act. 

3. If any question aribes, whelher any offic~r is or is not a whole­
time servant of Government for the purposes of Rule 2, the decision 
of the Governor-General in Council shall be fina\. 

V,'de GOVtnl",t,,1 of India Notificatioll No. 614 G. dated Simla, the 
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9th SCjJlC1Ill>er, !93(1,puIJ/ished in tlte Gagelle of lndia of tne 11(/1 ,",cptrm­

bcr, Jp20. 

Under rule (2)abm'e all hulders of hOlJorary offices under the (;ol'ern­
ment and of offices which do not invoh'e whole-tlllic employment will bc 
treated as non-official for all purpuses of the Act and will therefore be 
eligible for election to any Le~pslative body. Whether a particular office 
does or does not invol\'c whole-time employment is a question of {act to 
be decided in case of doubt hy the Gm'ernoT-General in Council, 

~ 2· "If anJ aOD-offici.1 memb!1' accepts office". 

If any member of thc House of Comlllolls accepts office, his scat 
becomes I'acant ; similarly under thi~ section, if any non-official member­
elected ur nominated, of either Chamber of the I ndian Legislature accept~ 
office -civil or military-in the !oel'\'ice of the Crown in India, his seat in 
that Chamber becomes \'aeant, and a fresh selection will have to be made 
by his constituency. If, however, the office that I, accepted by hml 
is an honorary one or dues not involve whole-time employment, he may 
continue to be a member (Sa Not,'.\' (In "r1lid,d" ~lIa "llon-flJlidal" aOM/c). 

The wording of the section, however, is nut clear to show whether 
rc-clcctioll is nf'r:essary under such circumstance". 

~ 3 "If aD elected member etc." 
Sub-section, (2) and (3) pro\lde fur twu different ~ets of CIiCulllstances. 

Sub-section (2) apparently means that 1£ a person, after he has been 
elected a member of either chamber of the Indian Legislature and ha~ 
taken his seat in it, is .I'tt/J.\'eqlll'llt~JI dl'£'iea or numinated (the word "be­

C(lllles" implying- either election or nominatIOn) a member of the other 
chamber, his seat in !ouch first-mentioned chamber thereupon becomes 
vacant. 

~ .. "If any perIOD is elected etc". 
This sub-section implies that if a person is simult,meous/y elected a 

member 'of both chambers he must, b,:!an fl.' ttlkt!s his scat ill dtht:f' 

,'h(lmber, signify in writing the chamber of which he desires to be a 
member and thereupon his s~at in the other chamber .. becomes vacant. 

~ S 4'Every member of the GoVerDOr·CeDer.l'. Executive Coaacit etc .. 
In some countries the Il,inister,,-althuugh not members of both 

chambers of tne Legislat~lre-have the right of attending in and 
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addrel8ing them. A similar privilege IS l!(iven by thIs ~ub-s4ction to 

members of the Governor-General's Executive:Counrii : ':"hey will be 
members of only one vf the two chambers, but they will M\'e the 
right of being present in ano addressing the other chamber and of ex­
plaining their policy and action in regarcl to matters under di:;clIssion. 

SapplelllelltafY provi­
lion. AI \0 ~ompo.ition 
of ~i.lati.e AOM:mhly 
and CODncil of State. 
(1919 ••• 23·) 

64. (1) Su hiect to the provi­
sions of this Act, provision may be 
made by rules under thi,.; Act as 
to-

(a) the term of office of lv)ruinated membel'b' of 

the Council of sta.te and the IJeglslative 

Assemhly\ aud the malluer of filling 
casual yacancies2 oecurring by reason of 
al1sence of mem hers from India, inability 
to attend to duty, death, ac~eptance of 
office, or resignation duly accepted, or 
other wise; and 

(b) the conditions 11uder which and the manner 
in whieh persons l1Jay he nominated as 
membeJ't'I of the Council of State or the 
l;egislative Assembly; and 

(c) t.he qualification of electors.3, the constitu­
tion of constit.uencies., and the method of 
election for the Council of State and the 
Legislative A!1Isembly (including the 
number of members to be elected by com­
muual and other electorat.es5) and any 
matters incidental or ancillary thereto; 
and 
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(d) the qualifications for being or for lJeing 
nominated or elected as members of the 
Council of State or the Legislative .As­
"emhly6; and 

(e) the final decision of doubts or disputes as 
to 'the validity of an election7

; and 
(f) tp.e manner in which the rules are to he 

carried into effect. 

(2) Suhject to any such rules, any person who 
is a ruler or sn hject 0 E any State in India may be­
nominated as a member of the Council of State or 
the Legislative Assembly.H 

~ 1. " Term of office of members ... ... Legislative As.emltl,. 

Nominated non·official members hold office fO!' the duration of the 
Council of Slate or the Legislative Assembly to which they are nominated. 

Nominated official members hold office for the duration of the Council 
of State or the Legislauve As~embly to which they an~ nominated, or for 
such shorter period as the GO\ernor.General may, at the time of nO"lina· 

tion, determine. 

~ 2. " Manner of filling tuual vaclncies " 

1. If any per~on, having been elected or nominated, subsequently 
becomes subject to any ot the disabilities, or fails to make the oath or 

affirmation prescribed by the rules, withm such time as the Governor· 
General consid~rs reasonable, the Governor-General shall, by notification 
in the Gazette, declare his seat to be vacant. 

2. When a vacancy occurs in the case of an elected member by 

reason of his election being declared void or his seat being declared 
vacant, or by reason of abs.ence from India, inability te. attend to duty, 
death, acceptance of office, or resignation duly accepted, the Governor­
General shall, by notification in the Ga~ette, call upon the constituency 

concerned to elect a person fol' the purpose of filling the vacancy within 
such time as may be prescribed oy such notification. 
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If a, "scancy occurs in the case of a nominated m~mber the 
Governor-General shall nominate to the vacancy a person ha\'ing the 

necessary qualifications. 

§ 3 " Qaalificatioa of Electon." 

I. Every person shall be entItled to have his name registered on the 
electoral roll of a constituency who has the qualifications pr("~nibed fot' 

an elector of that constituency and who is not subject to any of the dis­

qualifications hereinafter set out, namely 
«(I) is not a British quhject ; 01' 

(t» is a female; or 
(c) ha~ been adjudged by ~ competent conrt to he of unsound 

mind; or 
(tt) is under 21 years of age: 

Provided that, if the Ruler of a State III India or any subject 0& such n 
State is not disqualified for registration on the electoral roll of a constitu­
encyof the Legislative Council of a province, such Ruler or subject shall 

not by reason of not heing a British subject be disqualified for registration 
on the electoral roll of any constituency of the Coun'ril of State 01 of the' 
l.egislative Assembly ill that province. 

Provided further that, if Ii resolution is passed by the Council of State 
Ilr the L~gislative Assembly after not less than one month's notice has 

been given of an intention to move such a resolution, recommending that 

the sex disqualltication for registriltiun should be remm'ed either in res­
pect of women generally 01' any class of women, the Governor-General 
in Council ~hall make regulations providing' that \\'onlan or :l class of 
women, as the case may be, shall not be disqualified for registration by 
reason only of their sex, if they are not so disqualified for registration as 
electors for the Legislative Council of their province : 

Provided further that no person shall be entitled to pave hig name 
registered on the electoral, roU of more than one general constituency_ 

(2) If any person is convicted of an offence under Chapter lX-A of 

the Indian Penal Code punishable with imprisomneht for a term exceed­
ing six months or is, after an inquiry by Commissioners appointed under 
any rules for the, time being in force regarding elections to a legislative 
body constituted under the Act, reported as guilty of a corrupt practice as 
specified in Part 1, or in the Paragraphs I, 2 or 3 of Part II of Schedule 
IV, his name, if on the electoral roll, ~hall be removed therefrom and 
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shall not be registered thereon for a period of five years from the date of 
the conviction or 'the report, as the case may be, or if not on the electoral 
roll, shall not be so registered for a like period; and if any person is report­
ed by any such Commissioners as guilty of any other corrupt practice, his 
name, if on the electoral roll, shall be removed therefrom and shall not be 
registered thereon for a period of three years from the date of the report 
or, if not on the electoral roll, shall not be so registered for a like period: 

Provided that the Governor General in Council may direct that the 
name of any person to whom this sub-rule applies shall be registered on 
the electoral roll. 

The qualifications of an elector for a general constituency shall be 

such qualifications based on--
(i) residence, or residence and community, an,l 
(ii) (a) the holding of land, or 

(6) assessment to or payment of income-tax, or 
(c) past or present membership of a legislative body, or 
(d) past or present tenure of office on a local authority, or 
(e) past or present university distinct.ion, or 
(j) the tenure of office in a co-operative banking society, or 
(Er) the holding of a title conferred for literary merit, as are 

specified in Schedule II in the case of that constitue~cy. 
The qualifications of an elector for a special constituency shall be the 

qualifications specified in Schedule I I in the case rtf that constituency. 
See the Gazetle of India Extraordinary july 29, I920. 

§ 4. "Conltitution of Conltituencies." 

See Notes under sec. 63 an/to 
See a/so Gazette of India Extraordinary, july 29, I920. 

§ 5 ''Communal and other electorates." 

Sre paras I5-23 of the Franchise Committee's Report, pp. I98-206 
of Pt. Il of this book. 

§ 6. ''QaalificatioD for heiD, llomiHted or eleeted u a member 
............ l.egBJatiTe Auembly." 

(I) A person shall not be eligible for election or nomination as a 
member of the Council of State or of the Legislative Assembly if such 
person-
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(a)' i. IlOt a British subject; or 

(~) is a female; or 
(to) is already a member of any legislative body constituted under 

the Act; or 
(d) having been a legal practitioner has been di5mi55~d or is under 

sllspension from practising as such by order of any competent 

court; or 
(e) has been adjudged by a competent court to be of unsound mind i 

or 
(j) is under 25 years of age ; or 

(~) is an undischarged insolvent; or 

(k) being a discharged insolvent has not obtained from the court a 
certificate that his insolvency was caused by misfortune with· 

Out any misconduct on his part: 
Provided that, if ,the Ruler of a State in iftdia or any subject of suc.h a 

State is 1Iot ,inelllJiblo fQ ... leoIl.... to the Legislative COIJ'Dcil of Province 
dlO(juaUded lor DomID8UOD • 

such Ruler or subject shall not by reason of not being a Dritish subject be 

.u::! :::::::'~Ion to the Council of State or the Legislative Assembly 

by an¥ constituency in that Province, Provided further that the dis­
Qualification mentioned in clause (d) may be removed by an order of the 
Governor-General in Council in this behalf. 

(2) A perSOll against whom a conviction by a criminal court invoiviRg 
a sentence of transportation or imprisonment for a period of more than 
six months is subsisting, shall, unless the offence of which he was convicted 

has been pardoned, not be eligible for _.!!~ioD for five years from the 
DOlluDation 

date'of the expiration of the sentence, 

(3) If any person is convicted of an offence under Chapter IX·A of 
the Indian Penal Code punishable with imprisonment for a term exceed­
ing six months or is, after an inquiry by Commissioners appointed under 
any rules for the time being in force regarding elections to a legislative 
body oon$tituted under the Act, ceport.ed .as guilty of a corrupt practice 
as specified in Part I, or in paragupbs '1o:Z or 3 of Part II, of Schedule IV, 

,UOO per60n shall not be eligible £01' lI:i=~oD £Dr ofiVle years £rom the date 

tif 'lUcb conviction 0C of the findiag of tile Commissioners, as the cue 
may be; and a person reported by any such Commissioners to be guilty 
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of any other cortl.l}'t practice. shall be similarly disquaiified for three years 
from such date. 

(4) If any person has been a candidate or an election agent at an 
election to any legislative body constituted under the Act and has failed to 
lodge any prescribed return of election expenses or has lodged a return 
which is found, either by Commissioners holding an inquiry into the elec­
tion 01' by a Magistrate in a judicial proceeding, to be false in any material 

particular, such person shall not be eligible for no~~~{fQn for five years 

from the date of such electioll : Provided that any disqualification men­
tioned in sub-rule (3) or sub-rule (4) of this rule may be removed by an 
urder of the Governor-General in Council in that behalf. 

No person shall be eligible for election as a memher of the Council 
of State to represent-

(a) a general constituency situated in th~ United Provinces or in the 
province of Assam, unless his name is entered on the electoral 
roll of a general constituency situated within the same 
province. 

(b) a general constituency situated in the province of Madras, 
Bombay, Bengal, the Punjab or Bihar and Orissa unless his 

• . f name is entered on the electoral roll of the constItuency or 0 

another constituency situated in the same province and of the 
same communal description as that by which he desires to 
be elected; 

(c) a generat constituency situated in the Central Provinces or in 
the province of Burma unless his name is entered on the 
elector.w roll of the constituency. 

No person shall be eligible for election as a member of the Coun­
cil of State to represent special constituency unless his name is entered 
on the electoral roll of the constituency. 

For the purposes of these rules-

(I) "special 'COIIlIitituency" means a European commerce consti­
tuency; 

(2) "general constituency" means any constituency specified jn 
Schedule I otl'ler than a turt>pean Commerce constituency. 
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§7. ' ...... filall decilioa 01 do.btI ad ...... u to the 
nlicIitJ .f a ElediOD." 

In this Part * and in Schedule IV, unless there is anything repug-

nant in the subject or context,-

,(a) "agent" includes an election agent and any person who i3 held 
by Commissioners to have acted as an agent in connection 
with an election with the knowledge or consent of the candi­

date; 

(b) "candidate " means a person who has been nominated as a 
candidate at any election or who claims that he has been so 
nominated or that his 'nomination has been improperly re­
fused, :lnd includes a person who, when an election is in con· 
templation, holds himself out as a ?rospective candidate at 
such election, provided that he is subsequently nominated as 
a candidate at 'such election; and 

(c) "returned candidate" means a candidate whose name has been 
published under these rules as du,ly elected. 

,:I. No election shall be called in question except by an election 
petition presented in accordance with the provisions of this Part. 

3. An election petition may be ·presented to the Governor-General 
by any candidate or elector against any returned candidate within four­
teen days from the date on which the result of the election has been 
published. 

4. The petition shall contain a statement in concise form of,\he 
material facts on which the petitioner relies and the' particulars of any 
corrupt practice which he alleges and shall, where necessary, be divided 
into paragraphs numbered consecutively. It shall be signed by the 
petitioner and verified in the manner prescribed for the verification of 
pleadings ill the Code of Civil Procedure, 1<)08. 

5. The petitioner may, if he so desires, in addition to calling in 
question the election of the returned candidate, claim a declaration that 
he himself or any other candidate has been duly elected; in which case 
he shall join as respondents to his petition a\l othet candidates who were 
nominated at the election. 

• E:dract (rom the Rq\es pqblished In the Gazelle DC India Extraordinary, 
July 29. 1920. 
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6. At the time 'of presentation of the petition, the petitioner shall 
deposit with it the sum of one thousand rupees in cash or in Government 
Promissory Notes of equal value at the market rate of the day as security 
for the costs of the same. 

7· (I) If the provisions of rule 6 are not complied with, the 
Governor-General shall dismiss the petition. 

(2) Upon compliance with the provisions of rule 6-
«(l) the Governor-General sl'lall appoint as Commissioners for the 

trial of the petition three persons who are or have been, or 
are e~igible to be appointed, Judges of a High Court within 
the meaning of section 101 (3) of the Act, and 5hall appoint 
one of them to be the President, and thereafter all applica. 
tions and proceedings in connection therewith shall be dealt 
with and held by such Commissioners ; 

(b) the President of the Commission so constituted shall, ab soon 
as may be, cause a copy of the petition to be served on each 
respondent and to be published in the Gazette, and may call 
on the petitioner to execute a bond' in such amount and with 
such sureties as he may require for the payment of any 
further costs. At any time within fourteen days after such 
publication, any other candidate shall be entitled to be joined 
as a respondent on giving security in a like amount and 
procuring the execution of a like bond. 

(3) When in respect of an election in a constituency more petitionb 
than one are presented, the Governor-General shall refer all such petitions 
to the same Commissioners, who may at their discretion inquire into the 
petitions either in one or in more proceedings as they shall think fit. 

8. Every election petition shall be i'nquired into by the Commission· 
ers, as nearly as may be, in accordance with the procedure applicable 
under the Code of Civil Procedure, r9O? to the trial of suits: provided that 
it shall only be necessary for the Commissioners to make a memorandum 
of the substance of the evidence of any witness examined by them. 

9. The inquiry shall be held at such place as the Governor-General 
may appoint: provided that the Commissioners may in their discretion 
sit for any part of the enquiry at any other place in province in which 
the constitueDCY in question is situated, and may depute anyone of their 
number to take evidence at any place in that province. 
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10. tt)' No election peeition shall be wrthdraWJ1 without the leave' of 

the Commissioners. 
(2) If there are more petitioners than olte no applicatioa to with· 

draw a petition shall be made except with the consent of all the pe'titiollers. 
(3) When an application for withdrawal is made, notice thereof 

fixing a date for the hearing of the application shall be given td all other 
parties to the petition and shall be published in the Gazette. 

(4) No application for witlldra.wal shall be granted if the Commis­
sioners are of opinion that such application has been induced by any bargain 
or consideration which the Commissioners consider ought Dot to be 
aUowed. 

(5) If the application is granted-
(a) the petitioner shall be ordered to pay the r.ost, of the respon­

dent theretofore incurred or such portion thereof as the 'Com-
missioners may think fit ; . 

(b) such withdrawal shall be reported to the Governor-General, 
who shall publish notice thereof in the Gazette; and 

(l) any person who might himself have been a petitioner may, 
within seven days of such publication, apply to be substitutecl 
as petitioner in ~ce of the party withdrawing, and, upon 
compliance with the conditions of rule 6 as to security, shall 
be entitled to be so substituted and to continue the proceed­
mgs upon such terms as the Commissioners may think fit. 

II. (I) An election petition shall abate only on the death of a sole 
petitioner or of the survivor of several petitioners. 

(2) Such abatement shall be reported to the Governor-General, 
who shall publisl1 notice thereof in the Gazette. 

(3) Any person who might himself have been a petitioner may, 
within seven days of such publication, apply to be substituted as petition­
er, and~ upon compliRtl'Ce with the conditions of rule 6 as to ;ectltity, 
shan be -entitled to be so substituted and to continue the prOceedings 
ttPon such terms as tbe Commissioners may think fit. 

12. If before the conclusion of the trial of an election petItion the 
respondent dies or gives ootice that he does nat intend to oppose the 
petitiOll; the Commissioners shall cause notice of such event to be 
published in the Gazetle, an1i thereupon any person who might have been 
II petitioner may, within seven days of such publicatiGO, apply to be 
substituted for· such respondent to oppose the petition, and shall be 
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entitHKi to contitme the ·proceedingll, upoa such terms as the 'Commission­
ers may think fit. 

13. Where at an inquiry into an election petition any candidate, other 
than the returned candidate, claims the seat for himself, the returned 
candidate or any other party may give evidence to prove that the election 
of such candidate would have been void if he had been the returned 
candidate and a petition had been presented complaining of his election. 

14. When at an inquiry into an election petition the Commissioners 
so order, the Advocate General or some person acting under his instrur:­
tlons shall attend and take such part therein as they may direct. 

Explana#on.-The expression "Advocate General" includes also a 
Governmerlt Advocate, or, where there is no Advocate General or Govern· 
ment Advocate, such other officer as the ,local Government may appoint 
in this behalf. 

15. (I) Save as hereinafter provided in this nne, if in the opi"ni01'l 
of the Commissiuners-

(a) the election of a returned candidate has been procured or 
induced, or the result of the election has been materially 
affected, by a corrupt practice, or 

(b) any corrupt practice specified in Part I of Schedule IV has 
been commiUed, or 

(c) the result of the election has been materially affected hy any 
irregularity in respect of a nomination paper, or by the 
improper reception or refusal of a vote, or by any nOD­

compliance with the provisions of the Act or the ruies or 

regulations made thereunder, or by any mistake in the use 
of any form annexed thereto, 

the election of the return~ candidate shall be void. 

(2) If the Commissioners report that a returned candidate has been 
guilty by an agent (other than his election agent) of any corrupt practice 
specified in Part I of Schedule IV which does not amollnt to any form 
d bribfry other tbM treating as hereinaf.ter explained or to the procuring 
or abetment ofperaooation, and if the COtnmissioners further report ,that 
"the candidate has satisfied th.em that- . 

(,,) SlO corrupt pJ:8ct.ice w,as comftl~d at s\lCh election by the 
candidatt or his mction a.c-t. and the l¢Ol'l'Upt practices 
mentioned in the l'q)Ort were commiuieci oQDtrary to the 
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orders and without !.he sanction or connivance of such candi­
date or his election agent, and 

(I!) such candidate and his, election agent took all reasonable means 
for preventing the commission of corrupt practices at such 
election, and 

(t') the corrupt ,Practices mentioned in the said report, were of a 
trivial, unimportant and limited character, and 

(If) in all other respects the election was free from any corrupt prac­
tice on the part of such candidate or any of his agents, 

then the Commissioners may find that the election of such candidate is 
not void. 

ExPianation.-For the purposes of this sub-rule "treating".means the 
incurring in whole or in part by any person of the expense of giving or 
providing any food; drink, entertainment or provision to any persOlI with 
the object, directly or indirectly, of indUtCing him or any other person 
to vote or refrain from voting or as a reward for having voted or refrained 
from voting. 

16. (I) At the conclusion of the inquiry, the Commissioners shall 
report whether the returned candidate, or any other party to the petition 
who has under the provisions of these rules claimed the seat, has been 
uuly elC'cted, and in so reporting shall have regard to the provisions of 
rule 42. 

(2) The report shall be in writing and shall be signed by all the 
Commissioners. The Commissioners shall forthwith forward their report to 
the Governor-General who on receipt thereof, shall issue orders in accord­
ance with the report and publish the report in the Gazette, and the orders 
of the Governor-General shall be final. 

17· If either in their report or upon any other matter there is a 
difference of opinion among the Commissioners, the opinion of the 
majority shall prevail, and their report shall be expressed in the terms 
of the views of the majority. 

18. Where any charge is made in an election petition of any.corrupt 
'Practice, the .Commissioners shall record in their repol't-

(a) a finding whether a corrupt practice has Of has not been proved 
to have been committed by any candidate or his agent, or 
with the connivance of any candidate or his agent, and the 
natllre of such corrupt practice, and 
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(b) the names of all persons (if any) w110 have been proved at the 
inquiry to have been guilty of any corrupt practice and the 
nature of such corrupt practice with any such recommenda­
tions as they may desire to make for the exemption of any 
such pe~sons from any disqualifications they may have 
incllrred in this connection under these rules. 

§ 8. "ADY periOD who is a ruler ...... Leri_lalive A .. embly". 

Provided that, if the Ruler of a State in India or any subject of slIch 

S . dioqualifled Ii nomiqation or I L . I' C '1 f a tate IS not -,nelIgible' or .l.c~ to t le egIs atlve ounci 0 a 

province, such Ruler or subject shall not I by n'ason of not being a British 

b · b a" l'fi d f nommatlOn I L."i.h.tiVfl A .... mbly 
. SIt Ject, e tsqua t e or orelCotion to t le o~ Coullcii of State to represent 

. that province, and no subject of such a State shall for that reason be 

dl~u~.lfI.d for nomtn~tion to represent the nrovince. 
tnel'II",',I. electIOn r 

Legislative powers. 65. (1) The "Indian Legisla-
[1861, c. 67, s. 22: t " h t k I 
1919, 2nd Sch., Pt. II.] ure as power 0 rna e aws-

(rt) for all persons, for all courts, and for all 
places and things, within British India l ; 

and 
(li) for all BU bjects of His Majesty and SArvants 

[1861, c. 67, S. 22; of the Crown within other parts of 
1865, c. '7, 58. 1,2.] I d' 2 d n la ; an 

(0) for all native Indian subjects of His 

[1869, c. 98, s. I.J Majesty, without and beyond as 
well as within British India;3 and 

(d) for the government of officers, soldiers, "air­

[,813, s. 96; 1833, 
s. 73; 1861, c. 67 I. 
22, 5th proviso; 1881, 
c. 58, s. ISo (2) Cal (b) i 
44 and 45 Viet., e.. 58. 
1919, 2nd ScI,. Pt. III.] 

P,I.-H 

men" and followers in HiA MajestY'8 
Indian forces, wherever they are 
serving, in AO far as they are not 
subject to the Army Act, "or the Air 
Force Act"; and 
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(e) for all persons employed or selVi1'lg; in or 
• belonging to the Royal Indian 

(1884. s. 2.] 
Marine Servioe; and 

(J) for repealing or altering any laws' which 
(1861, c. 67, S. 22; for the time being are in force in 

1892, .. 3·] any part of British India or apply 
to persons for whom the "Indian Legislature" has 
power to make laws. 

(2) Provided that -the "Indian Legislature" has 
[1861, c. 67, s. 2~, not, unless expressly so authorised 

lit proviso.) by Act of Parliament, power ~ to 
make any law repealing or affecting-

(i) any Act of Parliament passed after the year 

t1861, C, 67. 8. 22, 
lit, Slh and 61h pro· 
visos .. 44 and 45 Vict., 
c. 58; 1919, 2nd Seh., 
Pt. 1II.J 

one thousand eight hundred and 
sixty and extending to British India 
(including the Army Act, "the Air 
l!"Ql'ce Act" and any Act amending 

the samij); or 

(ii) any Act of Parliament enabling the Seore­
[1861, c. 67, S 22, tary of State in Council to raise 

4th ptoviSQ.} tuoney in the United Kingdom for 
the Government of India; 

alId has not power to make any law affecting the 
authority of })arliament, or any part of the unwritten 

(1!S61, c. 67, I, 21, laws or constitution of the United 
7th proviso.) Kingdom of Great Britain and Ire-
land whereon may depend in any degree the alIe­
~iance of any person to the Crown of the U nita<! 
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Kingdom', or affecting the sovereignty or dominion of 
the Crown over any pa.rt of British India . ., 

(3) The "Indian LegislatUl:e" has not power,5 

[1833, s. 46; 1861, c. 
104, sr. II, 16; 1884, 
s. 5; 1914. s. 3 ) 

without the previous approval of 
the Seoretary of State in Council, to 
make any law empowering any 

court, other than a. high court, 'to sentence to the 
punishment of death any of His Majesty's subjects 
born in Europe, or the children of such subjects, or 
abolishing any high oourt? 

§ 1. "For aU persons, for aU Courts etc." 

The wording I)f this clause seems to give to the Indian Legislature 
concurrent power to legIslate not only for the whole of India, but for the 
Provinces as well. Sub-section 2 (i) of sec. 67 'is more explicit on this 
point: with the previous sanction of the Governor-General any measure 
for Tl'pealing or amending any Act of a Local Legislature may be intro­
duced into the Indian Legislature. No precise line of demarcation has 
been drawn between the legislative spheres of the Local and Indian 
Legislatures. Although there is no formal limitatIOn of the general 
powers of legislation conferred by this section, it is, however, contem­
plated, that under the new reformed constitution of India, the Indian 
Legislature will abstain from legislating on Provincial subjects, except 
where those subjects are declared by the Rules of Classification under 
sec. 4SA of this Act to be subject to Indian Legi~lation. (Functions Com­
mittee's #eport, pam 33,P. 346 oj Pt. II oj tltis book). 

§ 2. "Witlaia other parts of lDeIia." 

This section empowers the Indian Legislature to enact laws not only 
for all persons in "British India", but in other parts of "India" as well i.e. 
the jurisdiction of the Indioo Legislature-so far as His Majesty's sub­
jects and servants a.re concemed-extends beyond British India, into the 
Indian States. Apart from the authority given to the Indian Legislature 
by this section, there is a wider power to legislate for persons and thing~ 
out~ide Britl!lh J.ndia under the Foreign Jurisdiction Act. 
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§ 3.',.. ...... ad _oM II •• at withia Britilit 1arIia·" 
The jurisliction of the Indian Legislature extends' to na6ve Indian 

subjects of His Majesty, in whatever part of the f0rld they ·may be at 

any time. 

§ 4 "RepealiDI or alteriDI IDY la •• etc." 
This clause empowers the Indian Legislature to repeal or alter any 

Act of any Local Legislature in British India. See tWles u"der 
SeC. 67 (;) 'ii. • 

Althougb this section does not· impose any formal limitation of the 
gel1eral powers of legislation of the Indian Legislature, it rs contempla­
ted that the Indian l.egislature wiJI abstain from legislating on pro­
vincial subjects, except where those subjects are declared by the Rules 
of Classification made under sec. 45A tl) be ~ubjett to Indian Legislation. 
(Functions Report, para 33.) 

§ S. "The IndiaD Legialature h .. Dot power etc " 

Tlte NOli-Sovereign Cltat'a,#r Pj/he Indi(/n Le/,rislatllre -The India" 
Legislatures are, according to constitutional theory, strictly non-so\'ereign 
law-making bodies, The general characteristics of such bodies aTe, 
according to Professor Dicey,-first, the existence of laws affecting 
their constitution which such bodies must obey and cannot change;. 
henCl~, secondly, the formation of a marked distinction between ordinary 
laws and fundamental laws; and lastly, the existence of a person 
or persons, judicial or otht:rwise, having authority to pronounce upon 
the validity or cons~ltl1tionality of laws passed by such law-making bodies. 
Each of these three characteristics is noticeable with reference to the 
Indian Legislatures, Imperial and Provincial. Although the Indian 
Legislature can pass laws as important as any Act passect by the 
British Parliament, the authority of the Legislature as regards law-making 
is completely subordinate to, and dependent upon, the Acts of Parliament 
which constitute the Legislatures. The legislative powers of the Indian 
Legislatures arise from definite Parliamentary enactments (such as the 
statutes of 1853, 1861, 1892, 1909 and 19(9) which have all now been 
consolidated into one statute f Jiz., the Government of India Act. This 
r-ew Act might be termed the Constituent and Fundamental Law of the 
Government of India. In the next place, the Indian Legislatures are 
also non-sovereign in that they are bound by a large number of Regula-
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tions and Rules which the Executive Government of India is emp6wered 
to frame under the constituent la", mentioned I!-bove, wl1ich cannot be 
changed by the Indian legislative bodies themselves, but which can be 
changed only by the Executive Government or by the superior power of 
the Imperial Parliament. Again the powers of the Legislatures as to 
law-making are also specifically restricted by rules as well as by statutes. 
Thus the Indian Legislature "has not power to make any law affecting 
the authority of Parliament or any part of the unwritten laws or consti­
tution of the United Kingdom of Great Britain and Ireland whereon may 
depend in any degree the allegiance of any person to the Crown of the 
United Kingdom or affecting the sovereignty or dominion of the Crown 
over' any part of British India." 

Lastly, the Courts in British India are wn~titutionally vested with 
the power of pronouncing upon the validity or constitutionality o( laws 
p •• ssed by the Indian Legislatures. The Courts treat Acts passed by the' 
Indian Legislature precisely in the same way in which the King's Bench 
Division treats the bye-laws of a railway company. No Judge in India 
or elsc;.where ever is~ut:9 a decree which declares invalid, annuls, or makes 
void a law or regulation made by the Indian Legislature. Hut when any 
particular case comes before the Courts, whether Civil or Criminal, in 
which the rights or liabilities of any party are affected by tbe legislation 
of the Indian Leg-isiatl\re, the Courts may have to consider and determine 
with a view to the particular case whether ~uch legislation was or was not 
within the legal power~ of the Legislature, which is of CfJurse the same 
thing as adjudicating as regards the particular case in hand upon the 
validity or constitutionality of the legislation in question. 

Thus in the case Queen ~IS. Burah (3 I. L. R. Calculla Sen'es, p. 63) 
"the High Court held a particular legislative enactment of the (;overnor­
General in Council to be in excess of the authority ghen to him by the 
Imperiafll'parliament and therefore invalid, and on this ground entertained 
an appeal from two prisoners which, if the enactment had been valid, the 
Court would admittedly have been incompetent to entertain. The Privy 
Council, it is true, held on appeal that the particular enactment was w!th­
in the legal powers of the Council and therefore valid, but the duty of the 
High Court of Calcutta to consider whether the legislation of the Gnver­
nor-General was or was not constitutional, was not questioned by tTle 
Privy Council. To look at H.e same thing from another point of view, 
the Courts in India treat the legislation of the ~overnor.General in Council 
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in a way utterly different from that il'l ~hich any English Court can treat 
the NU of the Impet;ial Parliament. An Indian tribunal may i be called 
upon to say that an Act passed by the Governor-General ne4d not be 
obeyed because it is unconstitutional or void. No British Court can 
give judgment, or ever does give judgment, that an Act of Parliament 
need not be obeyed because it is unconstitutional. Here, in short, we 
have the essential difference between subordir.ate and sovereign legisla­
lath-e power". (Amon). 

The net effect of the powers and restriction~ relating to the tndian 
Legislature cannot be better described than in the word~ of Lord 
Selbourne in the case of Queen v. Bumh, referred to above. He says­
"The Indian Legislature has powers expressly limited by the Act of the 
Imperial Parliament which created it, and it can, of course, do nothing 
beyoad these limits which circumscribe these powers. But when acting 
within these limits, it is not in any sense an agent or delegate of the Im­
perial Parliament, hut has, and was intended to have, plenary powers of 
legislation, as large and of the same nature, a5 those of Parliament itself. 
The established courts of justice, when a question arises whetller th~ 

prescribed limits ha"ve been exceeded, must of necessity determine that 
question : and the only way in which they can properly do so is by look­
ing to the terms of the instrument, by which affirmatively the legislative 
powers were created, and by which negatively they ;:re restricted. If what 
has been done is legi&lation within the general scope of the affirmative' 
words which give the power, and if it violates no express condition or res­
triction by which that power is limited (in which would of course be in­
c1udecl. any Act of the Imperial Parliament at variance with it), it is not 
for any cOllrt of· jus~ice to enquire further or to enlarge constructively 
those condItions and restrictions." 

If we examine closely we shall find that the powers of ~e Indian 
Legislature are actually more extensive than those of the Federal Parlia­
ment of Canada or any Dominion Parliament. As Professor Keith points 
oot-" They cover not only the power to make laws for all persons, 
coitts, places, and things within British India, which are the powers of 
a Dominion Parliament in a Unitary Dominion and which are, of course, 
much in excess of the powers of any Federal Parliament, but they include 
authority with regard to all British subjects and servants of the Crown in 
other parts of India, and alI native Indian subjects of His Majesty within 
and beyoud British India, the regulation of His Majesty's Indian forces, 
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wherever serving, in so far as they are not subject to the Army Act-a 
power conferred hy the Imperial Arwy Act also on colonial Iegislatures­
the government of person!> in the Royal Indian Marine Service within the 
limits of Indian waters, de6ned in Sec. 66 as the high seas between the 
Cape of Good Hope on the west and the Straits of Magellan on the east­
a power only conceded in I9( I to Dominion Parliament as regards Domi­

.nion naval forces-and, most remarkable of all, a power to repeal any 
Act of the Imperial Parliament passed prior to 1861, except any Act en­
abling the Secretary of State in Council to raise money in the United 
Kingdom. To Acts of Parliament after 1860 the doctrine of repeal does 
not apply and the Council may not pass a law affecting the authority of 
Parliament, any part of the unwritten law or constitution of the United 
Kingdom dealing with allegiance or the Sovereignty or dominion of the 
Crown over any part of British India. All these restrictions, however, 
apply equally to any Dominion Parliament, and the only specific restraint 
on the Council peculiar to itself is that it may not, without the previous 
approval of the liecretary of State in Council, empower any but High 
Court to sentence to death a European British subject, or the child of such 
a subjeCt or abolish a High Court. 

"1'hrough the curious and somewhat inadvertment grant of the power 
to alter any Act of Parliament prior to 186r the Indian Legislative Coun­
cil has some odd po wei ;, ; it could repeal the provisions requiring obe­
dience to the orders of the Secretary of State, the limitations on the power 
of the Governor-General in Councilor local Governments to make war 
or treaties, the provisions regarding the jurisdiction, powers and autho­
rities of the High Courts etc." 

§ 6. "Whereon ... ,. depad ...... V.ited Kiardoll" 

These' words are somewhat indefinite, and a wide meaning was attri­
buted to them by Mr. Justice Norman in the 'case of In lite matter 0/ 
A,neer Khan,6 Bengol Law Reports, 392, 456,459. In this case, which 
turned on the validity of an arrest under Regulation III of 1818, the 
powers of the Indian Legislature under successive charters and enact­
ments were fully dillCu~ed.-Ilbert_ 

AlllpaNe means'" the narural, lawful and faithful obedience which 
every subject owe$ to the Supreme Magistrate" (Wlla1"lon.) 
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§ 7. "AholiUiDJ aDJ Jii,Ja Court." 
It appears from this section that, although the Indian Legislature may 

not create a High Court, yet it can abolish any High COlirt with the 
previous approval of the Secretary of State in Council. 

66. (1) A 

UlWI for the Royal 
Indian Marine ServIce. 
[1884. '1. 2, proviso. 
,a) 3.J 

law made under this Act for the 
Royal Indian Marine Service shall 
not apply to any offence unless 
the vessel to which the offender 

belongs is at the time of the commission of the 
offence within the limits of Indian waters, that is 
to say, the high seas between the Cape of Good Hope 
on the West and the Straits of Magellan on the East, 
and any territorial waters between those limits. 

(2) The punishments imposed by any such law 
for offences shall be similar in 

[r884. I. 2. provo (0).] • character to, and not in excess of, 
the punishments which may, at the time of making 
the law, be imposed for similar offences under the 
Acts relating to His Majesty's Navy, except that, in 
the case of persons other than Europeans or Ameri­
cans, imprisonment for any term not exceeding 
fourteen years, or transportation for life or any less 
term, may be Aubstituted for penal servitude. 

67. (1) Provision may be made by rules und~r 
Blliiness at meetings. this Act for regulating the COllrse of 

(191 9. 5.24 (2).) business and the preservation {)f 
order in the chambers of Indian legislature and as to 
the persons to preside at the meetings of the Legisla­
tive Assembly in the absence of the president and the 
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deputy-president; and the -rules may provide for the 
number of memben required to constitute a quorum, 
and for prohibiting or regulating the asking of ques­
tions' on, and the discussion of, any subject specified 
in the ruleR, 

(2) It shall not be lawful without the previous 
; sanction of the Governor-General, [1861, c:. 67, J. 19, 

prov.] to introduce at any meeting of 
"either Chamber of the Indian legislature" any 
measure affecting-

. (a) the public debt or public revenues2 of India, 
or imposing any charge on the revenues 
of India; or 

(b) -the religion or religious rites3 and usages of 
any cla..l!s of British suhjects in India; or 

(c) the discipline or maintenan?e of any part 

[ h II P of His MaJ'esty's military" naval 1919, sc. . t. 
III.] "or a.ir" forces, or 

(d) the relations of the Government 
foreign princes or states4

, 

" or any measure-

with 

(i) regulating any provincial suhjectS or any 
part of a!provincial subject, which 
has not been declared by rules under 

this Act to be subject to legislation by the Indian 
legislature; or 

(li) repealing or. amending any Act of a local' 
legislature'; or 
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_ (iii) . repealing or .a.mending a.ny Act or · ordin­
ance made by the Governor-General. 

"(U) Where in either chamber of the Indian 
legislature any Bill has been introduced, or is pro­
posed to be introduced, or any amendment to a Bill is 
moved, or proposed to he moved, the Governor-Gene­
ral may certify7. that the Bill, or any clause, of it, 
or the amendment, affects the safety or tranquillity 
of. British India, or any part thereof, and may direct 
that no proceedings, or that no further proceedings, 
shall l>e taken by the chamber in relation to tbe Bill, 
clause, or amendment; and effeet shall be given to 
such direction." 

"(3) If any Bill which has been passed by on~ 
chamber is not, within six months [1919. Ser. 24 (3)-

(7).) after the passage of the Bill by that 
chamber, passed by the other chamber either with­
out amendments or with such amendments as may be 
agreed to by the two chambers, the Governor-Gene­
ral may in his discretion refer the matter for decision 
to a joint sitting of both chambers8 : Provided that 
standing orders made under this section may provide 
for meetings of members of both chambers appointed 
for the purpose, in order ttl discuss any differenoe of 
opinion which ha.s arisen between the two chambers. 

"(4) Without prejudice to the powers of the 
Governor-General under section sixty-eight of this 
Act, the Governor-General may, where a Bill has 
been passed by both chambers of the Indian legisla.-

282 



§ I.] 

ture, retum th" Bill for reooIlsicteMtioa' 'Oy «t_ 
I, 

chamber. 
"(5) Rules made far the puFpOtre of this section 

may contain such general and supplemental provi­
liIions as appear necessary for the purpos~ of giving 
full effect to this section. 

"(6) Standing orders may be made providing for 
the conduct of business and the proceQ.ure to be 
followed in either chamber of iM India]! }egiMlduN 
in so far as these matters are not provided for by 
rules made under this Act. The first stamling ofq~fs 
shaU be made by the G<>vernor-General in CooYLI, 
but may, with the consent of th.e Governor-General, 
be altered by the chamber to which t}1ey rel~te. 

"Any standing order made as a.i6l'6iMid w~Ja is 
repugnant to the provisions of any rules ma4e l,lI)der 
this Act shall, to the extent, af that repugnancy but 
not otherwise, be void. 

"(7) Sul)jeet to the rules and standing orders 
affecting tile chamllel', there s1a.a.ll be ,tTee"~m of 
speech in both cham berslO of the Indian legislature. 
No perlioD shall be liable to &DY 'prooee~ in any 
MUTt by reason t)f his epeech or vote in either 
chamber, or by reason of anything cont~ined tlJ. A~" 
official report of the proceedingi1 of &.itdJ8I' ehaalw." 

§ I. ..~ repJ.tiac Ih ...... f '* Se. etc." 

Roles under this !lW!Crion have nat yet been published: blolt tbe W4ll1eral 

prinap~s '011 whir.h the Rules wl\l be framed can '. gathered ffOIIl 
..,.a. ~ ,of the M. C. Report (D_Mll.r ",(J. 558:) dd ,...:1.. ,,<18 « 
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'he" Government of India's First Reforms Despatch (pI'ir.U!<i in Part 

11 of this book pp. 135-136.) 

§ 2 " Public debt," .. Public revenllel." 

See notn under sec. 30 anlt . 

.. 
§ 3. " The religion or religion ritea elL." 

We should recall, in this connection, the famous words of the Royal 
Pr9c\amation of 1858-

"Firmly relying Ourselves on the truth of Christianity, and'acknowledg­
ing with ~ratitude the solace of Religion, We disclaim alike the Right and 
the desire to impose our Conviction~ on any of Our Subjects. We declare 
it to be Our Royal Will and Pleasure that nor.e be in anywise favoured, 
none molested or disquieted by reason of their Religious Faith or 
Ob~ervances; but that all shall alike enjoy the equal and impartial 
protection of the Law: and We do strictly charge and enjoin all those 
who may be in authority under Us, that they abstain from all interference 
with the Religious Belief or Worship of any of Our Subjects, on pain vi 
Our highest Displeasure." 

§ 4. " The relationl of the Government with foreign prinUl 
or States." 

Set notes untie", UC. 44 pp. 18.,-188. 

§ 5 .. An., measure regulatiDg any provincial lubject." 

Among pro\'incial subjects there are some which are subject to legisla­
tion by the Indian Legislature (set: PI. 3,58-268, Pa",! 11 of this book): there 
are others which are not so subject. If any measure affecting the latter 
cl~ of provincial subjects is to be introduced at any meeting of t'ilher 
chamber of the Indian Legislature, the previous sanction of the Governor­
General must have to be obtained. 

§ 6. " Repealib' or amendiu, an, ad of a lecallegislatare " 

The essential feature of the system of legislation in British India is 
that save for certain powers entrusted to the Indian Legislature by this 
section, "the Inaian Lf'goisiature as regards British India, and each of the 
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provincial legislature~ as regards its own province, have in theory 
concurrent jurisdiction ()Ver the who}/: legislative field." Thus, according 
to this section, the Indian Legislature, with the previoll, wnsent of 
the Governor-General, is competent to repeal or amend any Act ot" a 
local legislature : similarly according to sec. !SoA (3) (i) the local le!;isla· 
tllre may with the previous sanction of the Governor-General, pass a 
law altering or repealing any provision of an Act of tlle Indian Legi~la­
ture made after· the commencement of the Government of India 
Act, 1919. 

§ 7 'vrhe GOYernor-General may certify etc." 

This llub-section is supplementary to section 67B: It empowers the 
Governor-General to lise his power of certificate In preventing the passage 
of a law affecting the safety or tranquillity of British India or any part 
there.>f. Sec. 6713, on the other hand, enable~ the Governor-General 
to secure the passage of any law which he deems "essential for the safelY, 
tranquillity 9r interests of British India or any part thereof." The 
original proposal was to emp()wer the t;overnor-General to certify that the 
passage of a llill was essential for the safety,' tranquillity or interests 
of Uritish India, or that a state of emergency had arisen ; and on such 
certifirate being given, the 4lUncii of State was to be empowered, 
without obtaining the concurrp.nce of the Legislative Assembly, to paS5 
laws which were meant to have effect as If passcn. by both Chambers. 

For reasons which prompted their rejection of the process of cp.rtifica­
tion by a Governor to a grand committee in a province, the Joint Select 
Committee "are opposed to the proposals in the Bill which would have 
enabled the Governor-General to refer to lhe Council of State, and to 
obtain by virtue of his official majority in that body, any legislation which 
the lower chamber refuses to accept, but which he regards as essential 
to the discharge of his duties. The Committee have no hesitation in 
accepting the view that the Governor-General in Council :;hould in all 
circumstances be fully empowered to secure legislation which is required 
for the discharge of his responsibilities; but they think it is unworthy 
that such responsibility should be concealed through the action of a 
Council of State Specially devised in its composition to secure the 
necessary powers. They belic,"e that in slIch a case it would add !>trength 
to the Government of India to act before the world on its own respon­
sibility. In order, however, that Parliament may be fully apprised of tIle 
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position and of the considerations whittl let! to thIs excepllon~j procedure, 
Lhey advise that all Acts passed in this manner should be laid before 
Parliament, who would naturally consider the opinion of the standing 

committee already referred to."-}. C. S. R. 

~ 8 "Joiat uttine of both Chamben," 

This sub-section provides for the settlement of deadlocks between the 
two chambers of the Indian Legislature. If one ch~mber passes a Bill, 
and the other, chamber refuses to pass it within six months without any 
amendments, or with such amendments as may be agreed to by both 
chamber~, the Governor-General i~ empowered to refer the Bill to a joint 
sitting of both chambers. 

The joint sitting IS an uld contrivance In Parliamentary Government. 
It is founded on the practice of conflicting legislative chambers at times 
appointing representati\-es to meet In conference anthorized to di~cuss 
questions in dispute, and to suggest possible modes of ,ettlement. In 
that practice, recognized both In Great Britain and her colohies, as well 
as in the United States, may be found the germ of which the joint sitting 
elaborated in this Constitution is the de\'elopment. 

In the Australian Commonwealth the question upon which the mem­
bers present at the joint sitting "may deliberate and ~hall vute together" 
are--(I) the hill as last proposed by the HOllse of Repre~cntative, ; and 
(2) any amendments which ha\'c been made by one House and not agreed 
to by the other. Any such amendments which are affirmed by an 
absolute majority of the total number of the members of both House~ 
will be taken to be carried; and the Bill itself, with any amendments 50 

carried, must be voted upon, and if affirmed by a ~imilar "absolute 
majority" of members it will be presented for the Royal as~ent, as if it 
had been passed by both Houses separately. 

Sec. S7 of the "Commonwealth of Australia ConstitutIOn Act" 
(63-64 Viet. c. IZ) runs as follows--

"The members present at the joint ~Ittlll!:: lIlay deliberate and ~hall 

vote together upon the proposed law as last prop(lbed by the House ot 
~epre5entatlves, and upon amendments, if any, which have been made 
therein by one House and not agreed to by the other, and any such 
amendments which are affirn\ed by an absolute majority of the total 
number of the members of the Senate and HousE' of Representatives shall 
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,be taken to have been, carried, and if the proposed law with tlfe amend­
ments, if any, so carried j" affirmed by an absolute majority of the total 
number of the members of the Senate and House of Representatives, it 
shall be taken to have been duly passed by brlth Houses of the Parlia­
ment, and shall be presented to the Governor-Genelal for the Queen's 
assent." [It should be noted that this scheme for the settlement of dead­
locks does not extend to Bills originating in the Senate; it iJlonly applic­
able to Bilb whiteh han.- be. initiated in and pa~sed by"he House of 
RepresentatIves. ] 

The standing orders of the Indian Legislature will have to provide for 
such an "absolute majority" for pa<;sing measures refel'red to a joint sit­
tmg of both HOllse" otherwise there \\'ill be the risk of the Legislative 
Assembly swamping the more ,elect and small body-the Council of State. 

§ 9. "The Governor-General may retarn the BiD for recoDlideratioa," 

This sub-section is apparently based on the following part of sec. 58 
of the "Commonwealth of A'lstralia Constitution Act"-

"The GO\'ernor-Ceneral may return to the Home in which it origi­
nated any proposed law so presented to him, and may transmit therewith 
any amendments which he.may recommend, and the Houses may deal 
with the recommendations." 

Although the suu-section merely speaks of "ret\lrning" a Bill "for re­
consideration," its implication is that he wiJl transmit, along with the Bill, 
any changes or additions which he may recommend. It may so happen 
that the Governor-General finds himself in general agreement with the 
principles of II Bill passed by both Houses of the Legislature, but he is 
unable to give his assent to it, unless it is modified in certain directions: 
under such cirC'umstances he may return it for reconsideration by either 
Chamber. This power of returning Bills with suggested amendments 
i~ of special value, towards the end of a session, when Bills have been 
passed through all their stages in both HOllses of the Indian Legislature, 
and when it has been found that inaccuracies or discrepancies have 
crept into some of them. 

§ 10. " 1\ere .haD he freedom of speech in hotb c.laamben." 

The English, French, German and American constitutions agree in 
providing" that the. legislative members shall have perfect liberty of 
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speech and debate in the chambers and committee rooms of the :Iegisla­
tive bodIes; i. e., that they shall not be held responsible for their words 
in these places when discharging their legislative duties, except by the 
house to which they belong. The fullest and most complete ventilation 
of every plan, object and purpose is necessary to wise and beneficial 
legislation. This could never be secured if the members should be held 
under the retraints imposed by the law of slander and libel upon private 
character. f'here is no doubt that this p,,"ilege may be grossly-abused, 
since every wl'Jrd used in debate, and frequently something more, is now 
reported to the pUblic; but the danger to the general welfare from its 
curtailment is far greater than to individuals from its exercise."-Bltl"gess, 
Political Science and Constihltional Law, II, £22. 

In the United States of America the members of Congress have the 
freedom of speech and debate in their respective houses. The exact 
wording of the constitution is that for any speech or debate in either 
house they shall not be questioned in any other place. This means that 
only the hOllse itself can call a member to account for what he says in 
the house. It means that he is not subjert to any prosecution for libel 
or slander before the Courts for what he says III the house to which he 
belongs or in its committees, or for the oftk!al publication of what he 
says. 

In Great Britain the members of both Houses of Parliament have 
perfect freedom of speech and debate in their respective hO\1ses. They 
cannot he legally dealt with fo\' anything sain in the House by any Court 
or body olltside the House. If, however, they calise their words 01' 

speeches to be published, they are subject to prosecution for libel, like 
private persons (Anson, Law and Custom of tire constituft'on, pjJ. £39, 
1;6 .. .Ifay, Parliflllll'l7tary Pradia, IJ2, r:12, £42, £43) : this was the 
decision in the famous case of Stockdale v. Hansard, making the members 
of the House of Commons liable to prosecution for libel in case their 
words are defamatory of private character and in case they raase the 

',publication of these words (Prof. Burgess doubts whether the decision in 
Stnckdale 7/S. Hansard is held to apply to the members of the House of 
L~~ . 

It is likely that the principle laid down in Stockdale 11S. Hansard will 
be applicable to members of both Houses of the Indian Legislature, if the 
words used by them are' defamatory of private character, and if tne)l 

«<'loft Iltt' ?"blicahim of Ihrse 'Ulortls:' it seems howe-vel', that they will 
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not be liable to prqsecution if their' words AI'e only IlIIo/is/led in the 
(ltficinl report of the proceedings. 

67 A.-"(!) The estimated annual expenditure 
Indian budget [19 19, and revenue of the Governor-General 

s. 25)· in Council shall lle laid in the form 
of a statement before both chambers of the Indian 

~ 

legi,slature in each year. 

"(2) No proposal fur the appropriation! of any 
revenue or moneys for any purpose shall be made 
except on the recommendation of the Governor­
General. 2 

"(3) The propO!~als of the Governor-General in 
Council for the appropriation of revenue or moneys 
relating to the following heads of expenditure shall 
not be submitted to the vote of the legisl~tive 

assembly, nor shall they be open to discussion by 
either chamber at the time when the annual state­
ment is under consideration, unless tho Governor­
General otherwise directs-

(i) interest and sinking fund charges3 on 
loan~; and 

(ii) expenditure of which the amount is pre­
scribed by or under any law; and 

(iii) l'Ialaries and pensions of persons appointed 
by or with the a.pproval of His Majesty 
or by the Secretary of State i;n Counoil; 
and 

(w) ... salaries of chief commissioners and judicial 
commissioners; and 
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( fJ) expenditure classified by the order of the 
Governor-General in Council as~ 

( OJ) ecclesiastical; 
(b) political; 
( c) defence. 

H(,) If any question arises whether any proposed 
appropriation of revenue or moneys does or does 
not relate to the above heads, the decision of the 
Governor-General on the question shall he final. 

"(5) . The proposals of the Governor-Ge~eral in 
Council for the appropriation of revenue or moneys 
relating to heads of expenditure not specified in the 
above heads shall be submitted to the vote of the 
legislative assemhly in the form of demands for 
grants. 

"(6) The legislative assemhly may assent or 
refuse its assent to any demand or may reduce the 
amount refe!'red to in a.ny demand by a reduction of 
the whole grant. 

"(7) rrhe demands a" voted by the legislative 
assembly shall be suhmitted to the Governor-General 
in Council, who shall, if he declares that he is satis-

. fled that any demand which ha!ol been refused by the 
l~gislative assembly is eS8ential to the discharge of 
hiB responsibilities, act as if it had been assented to, 
itotwithstanding the withholding of such aRSent or 
t)1e reduction of the amount therein refelred to, by 
the legislative assembly. 
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"(8) Notwithstanding anything in this seotion 
the Governor-General shall have power, in cases of 
emergency, to authorise such expenditure as may, in 
his opinion, be necessary for the safety or tranquillity 
of British India or any part thereof. 

"This is a new provision for the submission of the Indian Budget to 
the vote of the Legislative Assembly, on the understanding that this body 
is constituted as a chamber rea~onably representative in character and 
elected directly by suitable constituencies. The committee consider it 
necessary (as suggested to them by the consolidated fund charges in the 
Imperial Parliament) to exempt certain charges of a special or recurring 
nature, which have been set out in the Hill, e,g., the cost of defence, the 
debt charge!> and certain fixed ~alaries, from the process of being voted. 
But otherwise they would leave the Assembly free to criticise and vote 
the estimates of expenditure of the. Government of India. It is not, how­
e\'er, within the scheme ot thl" Hill to introduce at the present stage any 
measure of responsible (;overnment into the central administration, and 
a power must be reserved to the C~overnor-General in Council of treating 
as sanctioned any expenditure which the Assembly may have refused to 
vote if he considers the expenditure to be necessary for the fulfilment of 
his responsibilities for the good government of the country. It should 
be understood from the beginning that this power of the C;overnor­
General}n Council is real, and that it is Ineant to be used if and when 
necessary"-J. S. C. R. Vide "'"diall Legislathle Rules," ApI'. A. 

§ 1. ." AppropriatioD of aD, renDae or mODeys." 

An appropriation of rel'~IlLle or mone)'s is the setting apart, assigning 
or applying to a particular use or 10 a particular person a certain sum of 
money. It is an application of money already raised or an authority to 
spend money already available. Public revenue is generally paid into a 
consolidated fund. Into this fund flows every stream of the revenue, 
the proceeds of taxation, fees, penalties and other sums of money received 
by the treasury on behalf of His Majesty. From this fund proceed the 
supplies nCi':essary for carrying on' the variolls branches of the pllblic­
s~n·ice. (May's Par/tislltentary Prat/ia, Iolh. Ed., ,5,58). In addition to 
the, consolidated fund there may be large sums of money raised on Joan. 
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Of this a ~parate accoU.'nt is kept l5 not coming under the heading of 
revenue. In this section, however, the words "r .. enue or moneys~ are wide 
enough to cover loan money as welt as revenue. The revenue or money 
can only be issued by virtue of a legal appropriation, that is, by an Act of 
the Legislature. 

"Statutory pro\'ision must be made by Parliament during each finan­
cial year, to ensure that all the money therein raised for the service of 
the Crown be applied to a distinct use either wholly or partly, within the 
current financial year i as the proceeds of taxation should not be 
reserved for accumulation pending the decision of ParJ;ament or otherwise 
left without specific appropriation." (May's Pari. Prac. loth Ed .• 1J. SS7) 

§ 2. "No ptopoaal for appropriation ...... except OD the recom.eD~-
tion of the Governor-General" 

Standing Order No. 66 of the British H()u~e of Commons provides 
thai it will not receive (my petition, or proceed upon any motion, jor II 

.47",mt or charge upon the public re'I'CflUI!, whether payable out of the. 
Consolidated Fund or out of, money to he provided by the Parliament, 
except upon the recommendation of the Crown. This rule adopted ir. 
1706 was designed to prevent improvident expenditure on private inltia· 
tive. It has proved not only an invaluahle protecllon to the Treasury but 
a buiw,lrk for the authority of the ministry. Its importance has been so 
well recognized that it has been embodied in the fundamental laws of the 
self·governing colonics* and in this sub-section of the Government of 
India Act. 

"Although in terms the rule applie. only to a motam for making a 
grant, t'llllls been construed to cmltr allY alllCl1d1llCllt jor illcrcasi1~f{ a 
;'7"anl beyolUi the amount rec011l/llC1ldcd jrom the Crowil-an extension 
certainly needed -to protect both the Treasury and the authority of the 
ministers. When, \herefore, a minister moves that a slim of money be 
granted for a definite purpose no amendment is in order either to increase 
>that sum or to alter its destination. But the rule does not forbid a reduc­
tion. It follows that if any member deems the sum named too small, his 

• British North America Act § 54. Commonwealth of AUltralia Conltitlltion 
Act. § S6-u A vote, rnolution, or propO)led law for the appropriation of reven~e 
Or moneys shall not be passed unless the purpose of the appropriation has in the 
IIIl1ne &enion been recommended by message of the Governor-General to the 
HOllse In .hieh the proposal originated." 
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only course is to move to reduce it in order to draw attention to its insuffi­
ciency." 

"A still greater extensIon of ttle rule is made in its applIcation to 
taxes; but thi!'! does not depend upon the stan(\ing order, but upon a 
general constitutional principle which has gradually been evolved there­
from. The principle has, in fact, been expanded until it may be stated in 
• the general form that flO motion t,m be IIIMe to I'lu'se or expend ",l''''ol/rll 
reventle without (l r~commendation from the Crmcl1t, or to increase tIle SUIII 

asked lor by tlee Crown. The government has accordingly, the exclusive 
right to propose fresh national laxation, whether in the form of new taxes, 
or of higher rates for existing ones, and no private member can 1nove to 
augment the taxes so proposed. He can, however, move to reduce them, 
and he is even free to bring in a bill to repeal or reduce taxes which the 
government has not proposed to touch."-Lowe!l's Gtn'l'rmltt'1lt of E",I{­
Imld, Vol. I, pp. 279-28.,-

§ 3 "SiDkin, fuod cbarres." 
These consist of spet:'ial sums of money ear-marked for the repayment 

of loans, or specified sums annually devoted to t~e discharge of debt and 
to the ,. terminable annuities _" Under all sinking fund systems there is a 
determination of part of the revenue to the purpose of repayment which, 
if steadIly versisted in, will extinguIsh the liabilities, unless the relief so 
obtained is used for fresh loans. For further details about the Sinking­
Fund System, sec Bas/able, Public Flllmlcc, fip. JOI-7o,J. 

67B.-"(I) Where either chamber of the Indian 
ProYi~ion for ca.e oC • legislature refuses leave to iritro­

f~ilure to pass leghla- duce or fails to pass in a form 
lIon. ' 
[1919, P. ~6.] recommended by the Governor-
General, any nill, the Governor-General may certify 
that the passage of ~he Bill is .es!;ential for the safety, 
tranquillity or interest.!j of British India or any part 
thereof, and thereupon-

(a) if the Bill has already been passed by the 
other chamber, the Bill shall, on signa­
ture by the Governor·General~ notwith-
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,standing that it ha.s not been c@~ented 
to by both chambers, forthwith I>ecome 
an ~ Act of the Indian legislature in the 
form of the Bill as originally introduced 
or proposed to be introduced in the. 
Indian legislature, or (as the case may 
be) in the form recommended hy the 
Governor-General ; and 

(b) if the Bill has not already been so pasRed, 
the Bill shall he laid before the other 
chamher, and, if consented to by that 
chamLer in the form recommended hy 
the Governor-General, I-lhall hecome an 
Act as aforesaid on the signification of 
the Governor-General's .assent, or, if 
not ISO consented to, shall, on signature 
hy the Governor-General, become an 
Act as aforesaid. 

"(2) Every such Act shall he. expressed to be 
made by the Governor-General, and shall, as soon 
as practicable after l)eing made, be laid before both 
Houses of Parliament, and shall not have effect until 
it has received His Majesty's assent, and shall not 
be presented for His Majesty's assent until copies 
tuereof have been laid before each House of Parlia­
ment for not less than eight days on which t~at 

lIouse has sat; and upon the signification of such 
assent by His Majesty in Council, and the notifica­
tion thereof by tb~ Governor-General, the Act shall 
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