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{3) They must enable the supreme Governmest to maintain its comma-
nication between the military stations and posts occupied by its forces and
to avoid dangerous interruptions or break of jurisdictional gauge in the
Imperial system of Railyays and Telegraphs.

(4) Inasmuch as the Government of‘ India acts for them in all
international and interstatal arrangements, they must loyally carry out the
ubligations incurred by the Supreme Government to foreign powers or
other States on their behalf.

(s) The perpetuation of their governments is incompatible with the
dismmemberment of their States, internal disorder, or gross misrule. They
must, therefore, accept Imperial intervention to prevent or correct such
abuses. The laws of natural justice and the prihciple of religious tolera-
tion must be observed.

(6) The right of self-preservation, with its incidental rights, gives to
the British Government an indefinable right to protect Imperial interests
where they may be injured by the unfriendly action of thee King’s allies :
amd it suggests a possible right of intervention in their internal affairs, as
in the regulation of currency, or commerce, ‘or in the establishment
of postal unions. Each case of interference must, however, be justi-
fied by real necessity. *

{7) Claiming as they do the protection of the King-Emperor the
Indian Princes must seek the confirmation of the Viceroy to their suc-
cessions, must treat with respect the representatives of the Imperial
authority, accept the guidance of the Supreme Government during
minorities, and generally prove their loyalty to the Crown.

Such are the extensive duties of the protected princes: but there
are strict limitations upon the interference of the British Goverament.
Parliament and the Legislatures of India have on their patrt re-
cognised the fact that except in the case of British subjects or
servants, DBritish legislative and judicial authority canmot extend
beyond the territorial limits of India under the King-Emperor. The
judicial or legislative functions with which the British Goverarfient is
invested in regard to the Native States must therefore, be based
on a fell recognition of the fact that they are exercised in a foreign
territory, .

If International law deals only with nations or States whose inter-
course with one another is based upen the theory that they are
equal powers and have the right to form alliances and declare war,
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THE INDIAN CONSTITUTION, [Bec. 44.

and conclude peace, the Native States of India cannot cla-.im?an Inter-
-national position. The above-mentioned restrictions placed upon their
independent action, and the obligations which habitually govern gheir
external relations, and even to some extent their exercise of internal
sovereignty, must be held to have deprived them of real International
status. This view is confirmed alike by the action and explicit declara-
tion of the British Government and by the opinions of eminent writers on
International Law.

The action and declaration of the British Government as to its
relations with the Native States will be evidént on an examination of
the Manipur Case, the importance of which lies in the principles
which were enunciated and approved by the highest authority. These
principles were~—(1) the assertion of the right of the Govarnment of
India to settle successions and to intervene in case of rebellion against
a chief ; (2) the doctrine that resistance to Imperial orders constiwutes
rebellion ; (3) the right of the Paramount Power to inflict capital punish-
ment on those who had put to death its agents whilst discharging the
lawful duty imposed upon them. But the most important principle~-
that of the repudiation by the Government of India of the application
of International law to the protected States—was thus formulated in the
India Gasette of August 21, 1891 —"The principles of International Law
have no bearing upon the relations between the Government of India
as representing the Queen-Empress on the one hand, and the Native
States under the suzerainty of Her Majesty. The paramount su-
premacy of the former presupposes and implies the subordination of
the latter.”

The testimony of writers of acknowledged authority is hardly less
emphatic. According to Twiss the States are ‘“protected dependent
States.” Sir Edward Creasy in his First Platform of International Law
deals with the proposition “that titular independence is no sovereignty
if coupled with actual subjection,” ‘“Such”, he observes, “is the condition
of the' Native Princes of India. We all see clearly in them and in their
subjects not independent political communities, which are sovereign
States in the eye of International Law, but mere subordinate members of
the larger and Paramount political society, the true sovereign State, the
British Empire.”

Thus the relation of the Native States to the British Crown is different
from any relation known to International Law. The Native States are
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§ 1] THE GOVERNOR-GENERAL 1IN COUNCIL.

subject to the suzerainty of Great Britain, and are debarred from all
external relations. Even in their relations with the British Government
they are declared not to be subject to the ordinary rules of Interna-
tional law. Nevertheless, for other purposes, and within the domain of
private International law, such States are to be regarded as separate
political societies, and as possessing an independent civil, criminal and
fiscal jurisdiction. (Sirdar Gurdyal Sing vs. the Rajah of Faridkote.
Pitt Cobbett, p. 227).

Since the tonnexion between the British Government and the Native
States is not one based on International Law, Prof. Westlake suggests
that the connexion between the King’s authorities in India and his
protected allies or rulers of the Native States is a constitutional tie. “The
Native Princes who acknowledge the Imperial Majesty of the United
Kingdom have no International existence ; to International Law a State
is sovereign which demeans itself as independent;” and if no foreign
relations are allowed it, Westlake will not allow it to be called even
semi-sovereign, for “a State is semi-sovereign to the extent of the
foreign relations which the degree of its practical dependence allows it.”
He goes on to argue that, since the British power alone represents to the
outside waorld the unit, India, the political relations possessing any degree
of fixity which exist between the component parts of the unit are constitu-
tional. The position of a Native State “appears to be that of a separate
part of the dominions of the King-Emperor, as New South Wales and
British India are other such separate parts.” The Governor-General
in Council has been progressively receiving from Parliament power
to make laws “for all servants of the Company within the dominions
of the Princes and States in alliance with the Company ;” “for all
British Subjects of Her Majesty, within the dominions of Princes and
States in alliance with Her Majesty, whether in the service of the
Government of India or otherwise” ; and “for native Indian subjects
of Her Majesty without and beyond British India” But with this
there comes into combination the fact that, as expressed in the pream-
ble to the Indian Act XXI of 1879, “hy treaty, capitulation, agreement,
grant, usage, sufferance, and other lawful means, the Governor-General
of /ndia in Council”—this tiine not representing the special Government
of British India, hut as the executive organ for exercising the Imperial
supremacy—*‘has power and jurisdiction within diverse places beyond the
limits of British India,” Thus reviewing the intrusion of foreign jurisdic-
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tion into the Sgates, Westlake argues ‘that their position has;been imper-
ceptibly shifted from an International to an Imperial basis. | The recent
trend of events appears to coafirm Professor Westlake’s contention.
According to the Government of India (Amendment) Act of 1916 rulers
and subjects of the Native States can be appointed to civil posts and
military commissions and neminated for the Legislative Councils. A
Native Prince was invited to be present at the Imperial Conferences
of 1917 and 1918. The Montagu-Chelmsford Reform Scheme contains
praposals for the formation of a Council of Princes to be presided over
by the Viceroy and for the joint deliberation and discussion between the
Conncil of Princes and the Council of States, After all, both the Native
States and the British Government are striving for the same end, viz.
the progressive welfare of the people : the interests are so common,
the points of contact are so many that it is inevitable that in the process
of time the Native States should abandon their isolated, atomic existence
and become joint partners in the great Imperial Commonwealth of
Nations.

§2. “Declare war or cammence hostilities.”

The Governor-General in Council has certain powers of levying war
without the previous appro{'a.l of the Secretary of State in Council. If
hostilities have actually begun or preparations made for beginning hostili-
ties against British India or a dependent prince or state, or a prince
or state protected by treaty of guarantee, he may declare war, commence
hostilities, or make treaties for making war against the attacking power,
and may even make treaties of guarantee in respect of the possessions
of a prince or state in return for assistance against the assailing power.
In any case where he commences hostilities or makes a treaty, the action
must be reported to the Secretary of State. “De faclo, of course, the
time for serious exercise of these powers has disappeared. But the
existence of the power is interesting ; no Governor-General or Govern-
ment of a Dominion has any legal authority to do a single act of
sovereignty as regards the declaration of war, the making of peace, or of
Qo]itical treaties of any kind.”—(KXeizh.) '
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PART V.
LOCAL GOVERNMENTS,

General.

46. (1) “Subject to the provisions of this Act and
Relation of Local Gov-  Tu1les made thereunder”?, every Local

craments 1o Goverao-  (zovernment® shall obey the orders

(1772,5.9; 1793, 55. 24, , o al i '
ik A of the Governor-General in Council,

05,98; %3~ 1 and keep him constantly and dili-
3nd Sch. Pt 1L} gently informed of its proceedings
and of all matters which ought, in its opinion, to' be
reported to him, or as to which he requires informa-
tion, and is under his superintendence, direction and
control in all matters relating to the government of
its province.

[(2)] Repealed by the Government of India Aect,
1919.

(3) The authority of the Local Government is not
' superseded by the presence in its
province of the Governor-General.

§1. “Sabject to the provisions of this Act and rules made
thereunder.”

Before th# passing of the Reforms Act of 1919, the Local Governments
were merely responsible agents of the central Government of India—they
were wholly responsible for all their acts to, and derived all their pSwers
from, the central Government. But with the introduction of partial res-
ponsible government in the Provinces, the relations between the central
and local governments have had necessarily to be altered. The Provin-
cial Executive is now divided into two parts—the official, and the popular
—each responsible to a different authority. The control of the Central
Government over the popular half of the local (Government cannot, there-
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fore be as strict as that over the official half, The powers of ‘the Central
Government in regard to provincial subjects will henceforth vary according
as the subjects are reserved or transferred. The intervention of the Cen-
tral Government in transferred subjects will now generally be confined
to two cases ziz., (1) to safe-guard the administration of All-India sub-
jects, and (2) to decide questions arising between two or more provinces,
failing agreement between the provinces concerned. In respect, however,
of certain special subjects, the Government of India have the power to
make the subjects “ provincial subject to Indian legislation.” In the case -
of reserved subjects there are now specific restrictions on the Government
of India’s general powers of control, but that control would presumably
vary according as the subjects are administered by prt')vincial govern-
ments as agents of the Government of India or as provincial functions
properly so calléd. In respect of the former the Government of India's
powers of control remain absolute, but in regard to the latter the Govern-
ment of India are expected to exercise their power of control with regard
to the purpose of the Reforms Act of 1919. ’

See paragraphs 16—yr of the Funciions Committec's Report, pp. 232==
251 of Part 11 of this book.

§2 “Local Government.”

Sub-section (4) of Section 1 34 of this Act defines a Local Government
thus— )

“Local Government means, in the case of a (Governor's province,
Governor in Councii or the Governor acting with ministers (as the case
may require), and, in the case of a province other than a Governor's
province, a Lieutenant-Governor in council, Lieutenant-Governor or Chief
Commissioner.” . :

By the Indian General Clauses Act (X of 1897) it is defined to mean
the person authorized by law to administer executive goverpment in the
part of British India in which the Act containing the expression operates,
and w include a Chief Commissioner.

Sub-section (2) of Section 45 authorising even Lacal Governments to
commence hostilities and make treaties in case of sudden emergency or

_ 'mminent danger has been repealed by the Covernment of India Act,
1919.

o iailon o e 4BA.—(1) Provisi?n may be,
jects, (1919, 5. 1.] made by rules under this Act.— -
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(a) for the classification of subjects,' in rela-
tion to the functions of government, as central and
provincial subjects, for the purpose of distinguishing
the functions of local governments and local legisla-
tures from the functions of the Governor-General in
Council and the Indian legislature ;

(b) 'for the devolution of authority® in respect
of provincial subjects to local governments, and for
the allocation of revenues® or other moneys to those
governments ;

(c) for the use under the authority of the Gov-
ernor-General in Council of the agency of local
governments‘ in relation to central subjects, in so
far as such agency may be found convenient, and for
determining the financial conditions of such agency ;
and .
(d) for the transfer from¥among the provincial
subjects of subjects (in this Act referred to as
“ transferred subjects ) to the administration of the
governor acting with ministers appointed under this
Act,' and for the allocation of revenues or moneys
for the purpose of such administration.®

(2) “Without prejudice to the generality of the
foregoing powers, rules made for the above-mentioned
purposes may— .

(?) regulate the extent and conditions of such
* devolution, allocation, and transfer ;

(#¢) provide for fixing the contributions payable

by local govgrnments to the Governor-
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General in Council’ and making such
contributions a first charge on allocated
revenues or moneys ;

(i4i) provide for constituting a finance depart-
ment® in any province, and regulating
the funotions of that department ;

(iv) provide for regulating the exercise of the
authority vested in the local government
of a province over members of the
public services® therein ;

(¢) provide for the settlement of doubts‘“ arising
as to whether any matter does or does
not relate to a provincial subject or a
transferred subject, and for the trea# -
ment of matters which affect both a
transferred subject and a subject which
is not trafsferred ; and

(v¢) make such consequential and supple-
mental provisions as appear necessary or
expedient : ¢

“Provided that, without prejudice to any general
power of revoking or altering rules under this Act,
the rules shall not authorise the revocation or suspen-
sion of the transfer of any subjeet except with the
sanction of the Becretary of State in Council.

(8) “The powers" of superintendence, direction,
and oohtrol over local governments vested in the -
Governor-General in Council under this Act shall, in
relation to transferred subjgots, be exercised only for
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such® purposes as may be specified in rules made
under this Aect, but the Governor-General in Couneil
shall be the sole judge as to whether the purpose of
the exercise of such powers in any partioular case
comes within the purposes so specified.

(4) “The expressions ‘“central subjects’” and “pro-
vincial subjects”* as used in this Act mean subjects
w0 classified under the rules.

“Provincial subjects, other than transferred sub-
jects, are in this Aect referred to as “reserved

subjects.”

It is in the Provinces that the chief constitutional changes have been
made in the first instauce; and this section, which forms the first section of
the Government of India Act, 1919, therefore deals with the Provinces,

§ 1. “Classification of Subjects.”

This snb-section provides for the making of rules'for the purpose of
classifying subjects in relation to the functions of Government as central
and Provincial subjects. The lists of Céntral and Provincial subjects,
as approved by the Joint Select Committee, is to be found in Appendix F
to the Minutes of Evidence taken by the committee (prilited posi in
Part [T of this book). The plan and principle of such division are thus
described in para. 238 of the M, C, Report—

*“It is time to show how we propose that the sphere of business to be
made over to the control of the popular element in the Government should
be demarcated. We assumed in paragraphs 212 and 213 above that the
entire field of provincial administration will be marked off from thas of
the Government of India. We assumed further that in each province
certain definite subjects should be transéerred for the purpose of adminis-
tration by the ministers. All subjects not so transferred wifl be reserved
to the hands of the Governor in Council. The list of transferred subjects
will of course vary m each province ; indeed, it is by variation that our
scheme will be adjusted to varying local comditions. It will also be
susceptible of medification at subsequent stages. The determination
of the list for each provinee will be a matter for careful imvestigation, for

93
P. L—25



THE INDIAN CONSTITUTION, [Sec. 43A.

which reason we ‘have not attempted to undertake it ndw, W could
only have done so if after setting the general principles on which ‘the
lists should be framed we had made a prolonged tour in India and had
discussed with the Government and people of each province the special
conditions of its own case. This work should, we suggest, e entrusted to
another special committee similar in composition to, but possibly smaller
in size than, the one which we have already proposed to constitute for
the purpose of dealing with franchises and constituencies. It may be
said that such a task can be appropriately undertaken only when our
main proposals are approved. We find it difficult, however, to believe
that any transitional scheme can be devised which will dispense with the
necessity for some such demarcation ; and for this reason we should like
to see the committee constituted as soon as possible. It should meet
and confer with the other committee which is to deal with franchises,
because the extent to which responsibility can be transferred is related to
the nature and extent of the electorate which will be available in any.
particular province, The committee’s first business will be to consider
what are the services to be appropriated to the provinces, all others re-
maining with the Government of India. We suggest that it will find that
some matters are of wholly provincial concern, and that others are pri-
marily provincial, but that in respect of them some statutory restrictions
upon the discretion of provincial Governments may be necessary. Other
matters again may be provincial in character so far as administration
goes, while there may be good reasons for keeping the right of legislation
in respect of them in the hands of the Government of India. The list so
compiled will define the corpus of the material to which our scheme is to
be applied. In the second place the committee will consider which of
the provincial subjects should be transferred ; and what limitations must
be placed upbn the ministers’ complete control of them. Their guiding
principle should be to include in the transferred list those depaitments
which afford most opportunity for local knowledge and social service,
those in which Indians have shown themselves to be keenly interested,
those in which mistakes which may occur though serious would not be
irremediable, and those which stand most in need of development, In
pursuance of this principle we should not expect to find that departments
primarily concerned with the maintenance of law and order were trans-
ferred. Nor should we expect the transfer of matters which vitally affect
the well-being of the masses who may not be adequately represented
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in the new councils, such for example as questions of land revenue or
tenant rights. As an illustration of the kind of matters which we think
might be treated as provincial and those wyhich might be regarded as
transferred we have presented two specimen lists in an appendix to this
report. We know that our lists cannot be exhaustive ; they will not be
suitable to all provinces ; they may not be exactly suitable to any province ;
but they will serve at all events to illustrate our intentions if not also as a
starting point for the deliberations of the committee. Our lists are in
the main mere categories of subjects. But we have mentioned by way
of illustration some of the limitations which it will be necessary to impose
or maintain, In dealing with each subject the powers of the provincial
legislatures to alter Government of India Acts on that subject will have
to be carefully considered. We have indicated in paragraph 240 below
certain other reservations which seem to us necessary. On the publica-
tion of thts report we should like to see the lists discussed in the provincial
councils and considered by the provincial Governments, so that the com-
mittee may have ready at hand considered criticisms upon the applicabi-
lity of our suggestions to the circumstances of each particular
province.”

The Commtitice on Division of Functions appointed in accordance with
the above recommendations of the M. C. R. furnish two lists showing
(1) all-India subjects and (ii) provincial subjects. Among the most im-
portant subjects included in the all-India list are—naval, military and
wrial matters, foreign rélations and relations with native states, railways
(with certain exceptions), communications of military importance, posts
and telegraphs, currency and coinage, sources of imperial revenue, law of
stamps, property, civil rights, etc., commerce, shipping and major ports,
criminal -Jaw, central police organization and railway police, possession
and use of arms, central institutions of scientific and indudiial research,
ecclesiastic administration and all-India services. In the provincial list
the most important items are—local self-government, medical administra-
tion and education (with certain exceptions), sanitation, provincial
buildings, communication other than those of military importance, light
and feeder railways (in certain cases), irrigation and canals, land revenue
administration, agriculture, civil veterinary department, fisheries, co-
uperative societies, forests, excise, development of industries, administra-
tion of justice, police, prisons and reformatories, control of newspapers and
presses, provincial borrowing. The above classification is the basis of the
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division of functions between the central Government and the provincial
Gomnmmt.
§$2. “The devolution of Autherity.”
*

The nature and method of the devolution of authority in respect of
provincial subjects to local governments are thus described in para. 26 of
the Report of the Commitiec on Division of Functions—-

“The existing control by the Government of India over provincial
administration finds expression in the provisions of a considerable number
of statutes and regulations which especially reserve power to the Gover-
nor-General in Council, or require his previous sanction or subsequent
approval to action taken by the provincial Governments. We have
received from the provincial Governments a number of detailed proposals
for' the relaxation of this control in particular matters, either by the dele-
gation of powers or by the amendment of the Act concerned ; and the
(;overnment of India have also supplied us with departmental Memoranda
treating the question on similar lines. We are not in a position to deal
with these detailed suggestions, but we recommend that the matter should
he carefully examined now in the light of the material collected and of
the new relations to be established between the central and provincial
(Governments, In the Memorandum dated the :gth February (Annexure
111} the Government of India refer to the matter as follows ‘In respect
of these same subjects (7. subjects that the provinces administer but
which are not transferred subjects) the Governmentof India will undertake
a formal and systematic scheme of devolution of their authority, such
scheme to be compatible with the exercise of their control in matters
which they regard as essential to good government.’ I in the necessary
interval before the reforms scheme takes effect, the existing statutes are
revised so aggto eliminate provisions necessitating references to the Gov-
emment of India which are considered no longer necessary, the position
will be simplified and the provinces will have from the start a freer hand
in dealing with provincial subjects.”

The Government of India accepted the above recommendation of the
¥unctions Committee in para. 9 of their Foyrth Despatch of April 16,
rgig, and with the object of giving effect thereto they have since carefully
examined all provisions of the kind referred to which are contained'in the
Indian Statute Book. The results of this examination are embodied in
the Devointion Act of 1920 or “An Act lo relax the control in -certain
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respects of the Govemor General in Council over Local Governments and
to transfer to such Governments certain powers now exercisable by the
Governor-General in Council” (Act No. XXXV1I1 of t920, published in
the Gazette of India, September 18, 1920) which has recently been
passed by the Jgdian Legislative Council.

The amendments of the existing legislation are numerous but all fall
under two classes. One class of amendments substitutes for the (Governor-
General in Council, the Local Government as the statutory authority for
the performance of certain functions. The other class removes the
necessity hitherto imposed on Local Governments for obtaining in certam
cases the previous sanction of the Governor-General in Council or abro-
gates the control at present exercised by the Central Government over
Local Governments. Taken together the amendments constitute a very
substantial delegation of authority to Local Govermments and are thus an
important development of the policy embodied in the Government of
India Act, 1919.

§3. “The Allocation of Revenues or moneys.”

Rules based on the Meston Committee’s Report (printed post in
Puart 1) provide for the necessary financial arrangements between the
Central and Provincial Governments, under which certain sources of
revenue are definitely allocated to the Provinces in accordance with the
following proposals in the Montagu-Chelmsford Report -

““The present settlements by which the Indian and Provincial Govern-
ments share the proceeds of such certain heads of revenues are based
primarily on the estimated needs of the provinces, and the Government of
India disposes of the surplus. This system necessariiy involves control
and interference by the Indian Government in provincial matters. An
arrangement which has on the whole worked successfully tbetween two
official Governments would be quire impossible between a popular and
an official Government. Qur first aim has therefore been to find some
means of entirely separating the resources of the Central and Provincial
Governments,

“A mew basis.—~We start with a change of standpoint. If provincial
autonomy is to mean anything real clearly the provinces must not be
dependent on the {ndian Covernment for the means of provincial develop-
tment. Existing settlements do indeed provide for ordinary growth of
expenditure, but for any large and costly innovations provincial Govern-
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ments depend on doles out of the Indian surplus. Our idealis that an
estimate should first be made of the scale of expenditure required for the
upkeep and development of the services which clearly appertain to the
Indian sphere ; that resources with which to meet this expenditure should
be secured to the Indian Government ; and that all other gevenues should
then be handed over to the provincial Governments which will thenceforth
be held wholly responsible for the development, of all provincial services.
This, however, merely means that the existing resources will be distributed
on a different basis, and does not get over the difficulty of giving to the
central and provincial Governments entirely separate resources. Let us
see how this is to be done.

“Complete separation of revenues.—Almost everyone is agreed that a
complete separation is in theory desirable. Such differences of opinion
as we have met with have mostly been confined to the possibility of effect-
ing it in practice, It has been argued for instance that it would be unwise
to narrow the basis on which both the central and provincia) fisca) systems
are based. Some of the revenues in India, and in particular land revenue
and excise, have an element of precariousness; and the system of divided
heads, with all its drawbacks, has the undeniable advantage that it spreads
the risks. This objection wiil however, be met if, as we claim, our pro-
posed distribution gives both the Indian and Provincial Governments a
sufficient measure of security. Again we have been told that the complete
segregation of the Government of India in financial matters will lower
its authority. This argument applies to the whole subject of decentrali-
zation and provincial autonomy. It is not necessary for us to meet it
further, Our whole scheme must be even and well-balanced, and it would
be ridiculous to introduce wide measures of administrative and legislative
devolution and at the same time to retain a centralized system of finance.

“Abolition of 'divided heads.—There are two main difficulties about
complete separation. How are we to dispose of the two most important
heads which are at present divided—land-revenue and income-tax—and

"how are we to supplement the yield of the Indian heads of revenue in
order to make good the needs of the central GGovernment? At present
the heads which are divided in all or some of the provinces are:—Iland
revenue, stamps, excise, income-tax and irrigation. About stamps and
excis¢ there is no trouble. We intend that the revenue from stamp duty
should be discriminated under the already well-marked sub-heads
General and Judicial ; and that the former should be made an Indian
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and the latter a provincial receipt.  This arrangement will preserve
uniformity in the case of commercial stamps where it is obviously
desirable to avoid discrepancies of rates; and it will also give the pro-
vinces a free hand in dealing with Court-fee-stamps, and thus provide
them with an additional means of augmenting their resources, Excise is
at present entirely a provincial head in Bombay, Bengal, and Assam, and
we see no valid reason why it should not now be made provincial through-
out India. At this stage the difficulties begin. Land revenue, which is
by far the biggest head of all, is at present equally shared between the
Indian and all the Provincial Governments, except that Burma gets rather
more than ome-half and the United Provinces get rather less. Now land
revenue assessment and collection is so intimately concerned, with the
whole administration in rural areas that the advantages of making it .a
provincial receipt are obvious. But other considerations have to be
taken into accouni. One substantial difficulty is that, if land revenue is
made entirely provincial, the Government of India will be faced with a
deficit and its resources must be supplemented by the provinces in some
form or other. Moreover, famine expenditure and expenditure on major
irrigation works are for obvious reasons closely conmnected with land
revenue, and if the receipts from that head are made provincial it logically
follows that the provinces should take over the very heavy liability for
famine relief and protective works. An argnment of quite another
character was also put forward. We were told that in the days of dawn-
ing popular government in the provinces it would be well that the Pro-
vincial Government should be able to fall back on the support of the
Government of India (as, if the head were still divided, it would be able
to do) when its land-revenue policy was attacked. But itis just because
divided heads are not regarded as merely a financial expedient but are,
and so long as they survive will be, viewed as a means of going behind
the Provincial Government to the Government of India, that we feel sure
that they shquld be abolished. We propose, therefore, to make land
revenue, together with irrigation, wholly provincial receipts. It follows
that the provinces will become entirely liable for expenditure on famine
relief and protective irrigation works. We shall explain shortly what
arrangements «we propose for financing famine expenditure, The one
remaining head is income-tax. We see too very,strong reasons for
making this an Indian receipt. First, there is the necessity of maintain-
ing a uniformy rate throughout the country. The inconveniences, parti-
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cularly to the commercial world, of having different rates in diﬂ'erent pro-
vinces are manifest. Secondly in the case of ramifying enterprises with
their busm centre in some big city, the province in which the tax is
paid is not necessarily the province in which the income was earned. We
have indeed been told that income tax is merely the industrial or pro-
fessional complement of the land revenue ; and that {o provincialize the
latter, while Indianizing the former, means giving those provinces whose
wealth is more predominantly agricultural, such as the United Provinces
and Madras, an initial advantage over a province like Bombay, which has
very large commercial and industrial interests. Another very practical
argument is that the tax is collected by provincial agency, and that if
provincial Governments are given no inducement, such as a share of the
receipts or a commission on the collections which is only such a share in
disguise, there will be a tendency to slackness in collection and a conse-
quent falling off in receipts. We admit that these arguments have force;
but we are not prepared to let them stand in the way of a complete
separation of resources. Equality of treatment as between one province
and another must be reached so far as 1t is possible in the settlements as
a whole, and it is not possible to extend the principle of equality to
individual heads of revenue. If it should be found that receipts fall off it
may be necessary to create an all-Indian agency for the collection of the
tax, but this we should clearly prefer to retaining it as a divided head.
To sum up: we propnse to retain the Indian and provincial heads as at
present, but to add to the former income-tax and general stamps, and to
the latter land revenue, irrigation, excise, and judicial stamps. No heads
will then remain divided.”—M. C. R. paras. 200-203. '

As regards this difficult question of allocation of revenues the Joint
Committee in their report on the Draft Rules, adopt the fundamental
features of the scheme formulated by Lord Meston's Commitiee om
Financial Relations. The Joint Committee are definitely opposed to
making income-tax a provincial asset. They believe that the djssatisfaction
“which has been expressed particularly in three Presidencies and by the
Bembay Government is inevitable in distributing resources between the
Central Government and the Provincial Government and that the
impossibility of removing by a stroke of the pen the inequalities which
leave resulted from lpng-standing historical causes has been overlooked.

The Joint Committee by way of alleviating disappointments ordaim
approximately a tweaty-five per cent. provincial share of income-tax apd
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supertax receipts. The assessment of this'is governed by the new rule
fifteen. In no case is the initial contribution payable by any province to
the Central Government to be increased, but a gradoal reduction of the
aggregate contribution should be the sole means of attaining the theoreti-
cal standards recommended by the Meston Committee in paragraph
twenty-seven.

The Joint Committee strongly urge that the Government of India and
the Secretary of State should, in regulating the financial policy, make it
their constant endeavour to render the Central Government independent
of provincial assistance at the earhest possible date. The Committee
specially recognise the peculiar financial difficulties of Bengal which they
specially commend to the Government of India’s special consideration.

For further details sec the Government of India’'s First Reforms
Despatch, paras. 56-61, the Functions Commitiee's Report, the Meston
Committee's Report (all printed in Part 11 of this book), and the Montagu-
Chelmsford Report (paras. 205-207, Docwmenls I, pp. 497-499).

§4. “Use of the agency of local Governments,”

Provincial subjects represent the special sphere of activity allotted to
the Provinces, but, apart from the administration of Provincial subjects
the Provincial Governments have to discharge in their own Provinces
many duties on behalf of the Central Government in relation to central
subjects, 7., subjects which are to remain under the full control of the
Central Government, such for instance, the administration of customs and
shipping laws. The distinction between thése agency functions of the
Provincial Governments and their functions in relation to Provincial
subjects is thus stated in para 12 of the Functions Committee’s Report—

“We recognise the distinction drawn between the two classes of
functions discharged by provincial Governments—(1) Agency functions
in relation to All-India subjects and (2) Provincial functions properly so
called. The distinguishing feature of the work done in discharge of
agency functions is that it relates to subjects in which All-India interests
so far predominate that full ultimate control must remain with the Gov-
ermment of India, and that, whatever the extent of the authority in such
matters for the time being delegated by the Government of India to the
provinces as their agents, it must always be open to the Government of
India to vary the authority and, if need be, even to withdraw the author-
ity altogether. Provincial funetions relate to subjects in which, to use
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the words of the Government of India Memorandum, the interests- of
the provinces -essentially predominate, and in which provincial Govern-
ments are therefore to have acknowledged authority of their ‘'own. We
recognise the difficulty of stating the matter in more precise terms. Cir-
cumstances, and the experience gained in the working of the existing
lacal Governments, have largely decided in practice whai subjects must
fall in the provincial class ; but the general subordination of local Gov-
ernments to the Government of India under the terms of the Government
of India Act, and centralization in finance, have in the past tended to
obscure the actual dividing line between All-India and provincial subjects,
which also governs the separation in the provinces of agency from
provincial functions.” In the case of Provincial subjects authority is, with
certain qualifications, definitely committed to Provincial Governments ; in
the case of Central subjects their agency is employed merely as a matter
of convenience, and it is, therefore, always open to the Central Govern-
ment to cease to employ 'such agency, and itself to undertake the entire
work of administration through its own officials. The position with regard
to the “agency functions” of Provincial Governments is to be defined by
rules providing for use by the Government of India of the agency of
Local Governments in relation to central subjects, so far as it may be
found convenient to use such agency.

§5. “Transfer of subjects to the administration of the governor
acting with ministers appointed under this Act.”

The Announcement of 20th August, 1917, was based on the principle
that the goal of responsible governmentis to be reached by a gradual
transfer of responsibility to representatives of the people. A new type of
Executive Giovernment has been established in the Provinces for the pur-
pose of giving effect to this plan of gradual transfer of responsibility. The
. new Provincial Governments are of a composite character, and contain
both an official and a non-official, or popular, element. On the official
side the Government is carried on by a Governor assisted by an Executive
Council ; on the popular side, the new Government consists of the Gover-
nor and of Ministers who are elected members of the Legislative Council
‘appointed by the Governor. ' For the purpose of allotting to each section
of this dual Government its own sphere of duty, the work of the Provincial
Government has been divided into, two parts: certain supjécts, called
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“transferred subjects”, are administered by the Governor acting with the
Minister in charge of the subjects, while other subjects, called “reserved
subjects,” remain in charge of the Governor in Council. Each side has
thus its own share in the conduct of the  Government of the Province, and
the respective shares have been defined in such 2 way as to fix on each
section responsibility for its own work, while co-ordination is achieved by
the influence of the Governor, who is associated with both halves of the
Government, and has power to summon meetings of his Executive Coun-
cil and his Ministers for the purpose of joint deliberation whenever he
sces fit to doso. Future progress will be made by the transfer of fur-
ther portions of the field of administration from the official to the non-
official section of the Government after periodical surveys of existing
conditions by Commissions appointed by Parliament. These are the
essential features of the plan, described in para 218*% of the Montagu-
Chielmsford Report and embodied in the Reforms Act of 1919, on which
the development of responsible Government n the Provinces depends.
The criticisms to which shis plan of “dyarchy”, or, as Lord Sinha
put it, “the system of specific devolution,” has been subjected are re-
viewed in the Government of India’s First Reforms Despatch and in the
speeches delivered in the House of Lords by Lords Sinha and Selborne
(all printed in Part 7 of this book). But we should notice here the alter-

* “‘We propose therefore that in each province the executive Government
should consist of two parts. One part would comprise the head of the province
and an executive council of two members. In all provinces the head of the
Government would be known as Governor, though this common designation
would not imply any equality of emoluments or status, both of which would
continue to be regulated by the existing distinctions, which seem to us generally
suitable, One of lge two executive councillors would 1n practice be & European
qualified by Iouﬁ official experience, and the other would be an Indian. It has
been arged that the latter should be an elected member of the provincial legisla«
tive council. It is vnreasonable that choice should be so limited. It should be
open to the Governor to recommend whom he wishes. In making his nomina-
tions, the Governor should be free to take into consideration the names of persons
who had won distinction whether in the legislative council or any other field. The
Governor in Council woald bave chal? of the reserved subjects. The other part
of the Government would consist of one member or more than o member,
according to the number and importance of the tranaferred sabjects, chosen by the
Governor from the elected members of the legislative council, They would be
known;as ministers. They would be members of the executive Government but
not members of the executive council ; and they would be appointed for the life-
time of the legislative council, and if re-tlected to that body would be re-eligible for
appointment as members of the executive. As we have said, they would not
hold office at the will of the legislature but at that of their constitnents. We make
no recommendation in regard to pay.”

203



THE INDIAN CONSTITUTION. {See. amh.

native scheme for a Unitary Governrhent which was put forward by the
heads of five Provinces (See Majority Minute by Heads of Provimees
Part 1, gp. 23-70). This scheme provided for an Executive Council
which was to consist of an equal number of officials and non-officials, the
latter being selected from the elected members of the legislative council ;
there was to be no division of subjects, and no distinction within the
council between the functions of official and non-official members, The
Government of India have made a careful examination of this alternative
scheme. They point out that it admittedly does not enable responsibility
for any act of Government to be fixed on any member of the Executive,
and that, while claiming to be a unitary form of Government, it is open to
the objection that in fact it involves a disguised dualism, which, owing to
the difterent mandates of the official and nom-official members, will, in
the absence of any division of functions, almost inevitably involve them
in conflict over the whole range of their duties. In H. E. Lord
Chelmsford’s Minute (Part 11, p. 2744) stress is laid on the failure of this
alternative scheme to give effect to the basic principle of the gradual
transfer of responsibility. The Rt. Hon. Mr. Montagu thus summarises
the position in his Memorandum on the Reforms Bill of 1919 :——

“While the scheme for dyarchy, or a dualised form of Government in
the Provinces has been a target for much criticism, no alternative plan
‘has yet been put forward which is consistent with the Announcement of
the 2oth August in providing for the gradual transfer of responsibility and
thus enabling acivance to be made step by step to the ultimate goal. The
alternative plans suggested which attempt to eliminate dualism are subject
to two fatal defects :—(1) at the outset they give no such responsibility to
the non-official element in the Government as will be recognizable by ‘the
Councils or their electarates, and no certainty of control to the Councils
over any functions of Government; and (2} they provide no means
whereby such responsibility and control could be ultimately secured
except by a sudden change from official to popular Government, which
" would tgfpe effect simultaneously with respect to all provincial fanctions.
The scheme of the Joint Report does give immediate responsibility to the
Ministers who represent the popular element in the Legislative Councils
in respect of some departments of the administration though as long as
there is a division of functions between an official and a non.official sec-
tion, such responsibility cannot be complete ; at the same time by bring-
ing the Ministers into touch, both at joint meetings and in the discharge
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of their own dutics, with the work of the reserved departments, it
grad;nlly familiarises them with the needs of those departments and
considerations affecting their administration, and thus prepares the way for
the assumption by Ministers of further responsibility by degrees as addi-
tional subjects are transferred, until the ultimate goal of complete respon-
sibility has been attained.”

This sub-section provides for the making of rules for the transfer of
some Provincial subjects to the administration of the Governor acting
with the Ministers in charge of the subject. Provincial subjects other
than transferred subjects, referred to as ‘“reserved subjects” remain in
charge of the Governor in Council. It should be noted that the Governor
in Council, in addition to being responsible for reserved subjects, is also
normally responsible for the work which falls upon a local Government
as the Agent of the Governor-General in Council in relation to central
subjects.

See Notes under Sec. 19A.

§6 “Allocation of revennes or moneys far the
administration of Transferred
s Io l 'i,

This sub-section also authorises the making of rules for the allocation
of provincial funds for the administration of transferred subjects. The
proposals contained in the Montagu Chelmsford Report {paras 255-257,
Documnents 1. pp. 535-538) are to the effect that the revenue from reserved
and transferred subjects shall be thrown into a “conemon pood” from which
the two halves of the Government will draw funds for their respective
requirements. The amount which each is to draw is to be settled annual-
ly by the Execative Government as a whole, the Governor being the de-
ciding authority where the Executive Council and Ministers fail to agree.

“The first charge on Provincial revenues will be the contribution to
the Government of India ; and after that the supply for the reserved
subjects will have priority. The allocation of supply for the transferred
subjects will be decided by the Ministers. If the revenue is insufficient
for their needs, the question of new taxation will be decided by the
Governor and the Minister”. (M. C. R. para. 236).

These proposals have been criticised by the Government of India in
their First Reforms Despaich of sth March, 1919, in which a scheme for
what is called the “separale purse’ system, under which each section of

205



THE INDIAN CONSTITUTION. Bec. 45A.

the Proviacial Government is to have a separate purse, instéad of both
sections drawing on a joint purse, has been put forward (Despatch, Paras
04-73, Part I1, pp. 83-96).

‘the terms in which the power of making rules as to allocation of
provincial funds has Dbeen conferred by this sub-section leave open the
question as to, whether provincial finance is to be on the basis of one
joint purse or of two separate purses.

The Joint Select Comntittee have given much attention to the difficult
question of the principle on which the provincial revenues and balances
should be distributed between the two sides of the provincial yovern-
ments. ‘““I'hey are confident that the problem can readily be solved by
the simple proc;-ss of common sense and reasonable give-and-take, but
they are aware that this question might, in certain circumstaaces, become
the cause of much friction in the provincial government, and they are of
opinion that the rules governing the allocation of these revenues and
balances should be framed so as to make the existence of such friction
impossible. They advise that, if the Governor, in the course of preparing
either his first or any subsequent budget, finds that there is likely to be a
serious or protracted difference of opinion between the executive council
and his ministers on this subject, he should be empowered at once to make
an allocation of revenue and balances between the reserved and transfer-
red subjects, which should continue for at least the whole life of the existing
legislative council. The Committee do not endorse the suggestion that
certain sources of revenue should be allocated to reserved, and certain
sources to transferred subjects, but they recommend that the Governor
should allocate a definite proportion of the revenue, say, by way of illus-
tration, two-thirds to reserved and one-third to transferred subjects, and
similarly a proportion, though not necessarily the same fraction, of the
balances, If the Governor desires assistance in making the allocation, he
should be allowed at his discretion to refer the question to be decided to
such authority as the Governor-General shall appoint. Further, the Com-
mittee are of opinion that it should be laid down from the first that, until
an agreement which both sides of the Government will equally support
has been reached, or until an allocation has been made by the Governar,
the total provisions of the different expenditure heads in the budget of
the province for the preceding financial year shall hold good.”

. “The Committee desire that the relation of the two sides of the Gov-
ernment in this matter, as in all others, should be of such mutual sym-
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pathy that each will be able to assist and influence for the common good
the work of the other, but not Lo exercise control over it. The budget
should not be capable of being used as a means for enabling ministers or
a majority of the legislative council to direct the policy of reserved
subjects ; but on the other hand the executive council should be helpful
to ministers in their desire to develop the departments entwasted to their
care. On the Governor personally will devolve the task of holding the
balance between the legitimate needs of both sets of his advisers.”
(J.S.C.R)

§ 7. *“Fixing the contributions payable by Local Governments to
the Governor-General in Council "

With regard to this subject the Montagu-Chelmsford Report contains
the following suggestion—

“We agreed that in fixing contributions it was undesirable and unneces-
'sary to pay regard to the growing revenues of the provinces, We
agreed also that the contributions should be of fixed amounts, We
saw that equality of contribution was impracticable, because we have
not a clean slate. In spite of the variations in income which result from
the permanent settlement in some areas, stereotyped scales of expenditure
have grown up, whirh make it useless to attempt any theoretic calculation
on which a uniform contribution from the provinces could be based, such
as an equal percentage of revenues or a_contribution fixed on a population
basis. This led us to look for some plan which would fit most closely
into the existing facts.

“Starting with an estimate (based on the budget figures for 1917-18
subject to some adjustments) of the gross revenue of all provinces when all
divided heads have been abolished, and deducting therefrom an estimate
of the normal expenditure of all provinces, including provision for expen-
diture on famine relief and protective irrigation, we arrived at Rs. 1564
lakhs as the gross provincial surplus. The deficit in the Government of
India’s budget was Rs. 1362 lakhs. This left Rs, 201 lakhs, or about 13
per cent. of the total gross surplus as the nett surplus available to the
provinces. We would propose to assess the contribution from each
province to the Govermment of India as a percentage of the difference
between the gross provincial revenue and the gross provincial expenditure.
On the basis of the figures which we have taken this percentage would be
87. The contributions to the Government of India would form the first
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charge upon the provincial revenues. The way in which our plan would
work out in practice can be gathered from the following figures ;—

Gross - Conttibu- | Nett

Gross I Gross : :
Province, provincial g:;:’;ﬁ'lal Provincial ;':“cf:i. pg;“‘
' Tevenue. ture. surplus. of cal. 4). | surplus,

1 2 3 4 5 6
Madras 13,31 8,40 4,91 4,28 ' 63
Bombay . 10,01 900 | 101 88 13
Bengal 7,54 6,75 70 69 10
United Provinces, 11,22 7147 3,75 3,27 48
Punjab e 8,64 6,14 2,50 2,18 32
Burma 7,69 6,08 1,61 1,40 21
Bihar and Orissa. 4,04 359 45 39 6
Central Provinces. 4,12 | 371 41 36 5
Assam 71 r 1,50 21 !' 18 3
| - - — — | _— .'

Total ... 68,28 52,64 15,64 1 13,63 2,01

N. B.—The Punjab figures in column 5 should be reduced and those
in column 6 raised by 3% lakhs ineach case to allow for the continsed
compensation which the province is entitled to receive for the cession of
a crore of its balances to the Government of India in 1914.

“We recognize, of course, that the objection will be taken that some
provinces even under this plan will bear a very much heavier proportion
of the cost of the indian Government than others Madras and the
United Provinces will be paying 47.4 per cent. and 4%.1 per cent. of their
remaining revenues to the Government of India, while Bengal and Bombay
are paying only 1p'r per cent. and 9.6 percent. respectively. Our answer
is' that the objection is one that applies to existing inequalities which we
admit that our scheme fails for the present to remove. 1t merely conti-
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nues the disparity which is at present masked by the system of divided
heads. But the immediate settlement proposed improves the position of
the provinces as a whole by upwards of one million sterling. It is not
intended to be of a final nature ; and when revenues develop and a revision
takes place under normal conditions an opportunity will arise for smooth-
ing out inequalities. We have already mentioned at the beginning of
this part of our report that our proposals generally do not relate to the
minor administrations, Their financial transactions are classified as
All-Indian ; and with them separate arrangements must continue. (M. C.
R. Para 200,

For fuller details see Notes under sec. 45A (1) and the Report of
Lord Meston’s Committee on Financial Relations (printed in Part 11 of
this book).

§8. “A Finance Department.”

See para 74-75 of the Government of India’s First Reforms Despaich,
Part IT, 5. 96-99.

§9. “The exercise of authority over members of the Public
s . ”"

The Committee on Division of Functions recommended that the Public
Services employed under provincial governments be classified into three
divisions, namely, Indian, Provincialand Subordinate. The chief criterion
will be the appointing authority. The /ndian sertices will be recruited
according to methods laid down in statutory orders by the Secretary of
State and appointments to these services will be made by the Secretary of
State, who will also fix rates of pay, sanction all new appointments, and
secure pensions by statutory orders under the Government of India Act.
The Committee recommend that statutory rules should provide that
no orders affecting adversely emoluments or pensions shall be passed in
regard to officers of All-India services in transferred departments without
the concurrence of the Governor. As a special measure of protection in
the case of the Indian Medical Service they propose that if the medical
department is transferred, statutory order should provide that the private
practice of officers of the Indian Medical Service will be regulated only
by the Secretary of State. They further recommend that the Goverpor
should be charged with the protection of the public services and with the
duty of seeing that no orders affecting adversely the pension or emolu-
ments,of any officer are passed before they have been considered by both
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parts of the government. Appeals against such orders should lie to the
Govermment India and the Secretary of Stue,andm&cerofanaﬂ-
India service d be lighle todismissal except by order of the Secretary
of State. Questions of prometion, posting and discipline of officers with
duties in bath reserved and transferred departments should be treated in
ihe manner explained above in connection with the rdntlonsaf Governor
in Council and ministers,

Provincial Division : Pending legislation which will regulate recruit-
‘ment, training, discipline, and the general conditions of the provincial
services, it is proposed that the existing rules should mulatis mutandis be
binding on ministers as regards transferred departments. 1n regard to pay,
alloswances, leave etc., the local Goveraments will be granted wide powers,
In the matter of discipline, the main features of the procedure proposed
for all-India services should apply to existing members gof Provincial
services. In case of future entrants all orders affecting emoluments and
pensions, and orders of dismissal, should require the personal concurrence
of the Governor.

Subordinate Division: The rights and privileges of present incumbents
should be maintained by means of directions to the Governor in Couucil
as regards reserved subjects and instructions to the Governor in respect
of transferred subjects. So far as future entrants are concerned the Gov-
ernor in Council and Governor and ministers must be left to regulate
the entire working of the services.

In conclusion the committee suggest that as far as possible members
of all-India services should be sccured in the benefits of the conditions
under which they were recruited. The principle that alterations shall not
press hardly on members of the services should be formally recognised
in the future.

See the Government of India's Memorandum on “The Public Services
under the Reforms” ( being Annexture IV lo the Functions Committed's
Report, printed post, Part IT) and paras. 6§—7r of the Funciions Com-
mitiees Report, Part IT, pp. 209—303.

§10. “The Settlement of Doubts.”

This sub-section authorises the making of rules for the settlement of
dnubts as to whether any matter does or does not belong to a transferced
subject, and for the treatment of matters which affect both a transferved
subject and a subject which is not transferved. [t empowers the _powr
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nor to settle any question of disputed jurisdiction as between the two sec-
tions of the Provincial Government in accordance with the following pro-
posal of the Montagu-Chelmsford Report— .

“We realize that no demarcation of subjects can be decisive in the
sense of leaving open no matter for controversy. Cases may arise in
which it is open to doubt into which category a pdtticular administrative
question falls. There will be other cases in which two or more aspects
of one and the same transaction belong to different categories. There

" must, therefore, be an authority to decide in such cases which portion
of the Government has jurisdiction, Such a matter should be considered
by the entire Government, but its decision must in the last resort lie
definitely and finally with the Governor. We do not intend that the
course of administration should be held up while his decision is chal-
lenged either in the law courts or by an appeal to the Government of
India."—M. C. R. para. 239.

As for the treatment of matters which affect both transferred subjects
and subjects which are not transferred, reference should be made to
paragraphs 60-63 of the Functions Committeg’s Report (See gp. 282-286,
of Part I1 of this book), in which it is proposed that the Governor shall in
certain cases submit questions for joint consideration by both sections of
his Governiment, and shall, in case of disagreement, himself be respon-
sible for the decision. (cf. sec. 49 as to the Governor’s rule-making power).

It is impertant to note that, though the Act provides for a division of
functions between the Central Government and Provincial Governments
similar to that which is to be found in Federal Constitutions, it is not con-
templated that questions as to the dividing line between the spheres of
the Central and Provincial authorities shall be the subject of legal deci-
sion in the Courts. (M. C, R. paragruph 212 and paragraph 239). Provi-
sion is made by this sub-section for the making of rules which will pro-
vide for the settlement of doubts as to whether “any maiter does or does
not beleng to a Provincial subject,” and the intention is that the Rules to
be framed shall provide for such doubts being decided by administrative
authority, 7 ¢, by the Governor-General in Council subject to the control
of the Secretary of State, whose duty 1t will be to check any tendency on
the part of the Central Government to take too restrictive a view as to
the subjects included in the Provincial sphere. Reference should also
be made to sec. 578 which expressly a’;udcs such questions from con-
sideration by the Courts,
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§11. “Powers exercised by the Goversor-General in Comncil over

With regard to the control to be exercised in future by the Governor-
General in Council over the administration of Provincial subjects, it is
provided by sub-sec. (3) that in relation to transferred subjects, Z.¢., those
Provincial subjects which are transferred to the charge of Ministers, the
general powers of control vested in the Governor-General in Council
shall be exercised only for the purposes specified in rules. (Functions Re-
porly paragraphs 16, 17 and 22 pp. 232, 233 and 236 of Part II of the
Book). The purposes for which it is proposed in the Functions Report
that the Government of India.shall retain power to exercise control
in relation to transferred subjects are two, namely :—(1) to safeguard
the administration of all-India (or central) subjects ; (2) to decide
questions arising between two or more Provinces, failing agreement
between the Provinces concerned. The Act contains no express provision
as to the control of the Governor-(ieneral in Council over the Provincial
Governments in relation to reserved subjects, that is, those Provincial
subjects which remain in charge of the official part of the Government
(the “Governor in Council”), but sec. 19A enables the Secretary of Stare
in Council by rules to regulate and restrict the exercise of the existing
wide powers of control vested in the Secretary of State, the Secretary of
State in Council or the Governor-General in Council “in such manner as
nay appear necessary or expedient in order to give effect to the purposes
of this Act” ; this section will thergfore cover the making of rules regulat-
ing the control to be exercised in future by the Government of India nver
Provincial Governments in relation to reserved subjects (Functions
Report, parapraphs 18-22 pp. 234-237 Part. I7).

§12. “The Governor-General in Council shall be the sole judge ”

These words are added “in order to make it clear that we do not con-
template such a limitatidn of the powers of the Governor-General in
Council as' would render the exercise of powers open to challenge in the
Courts. Our acceptance of the proposal with regard to the specification
in rules of the purposes to which the exercise of the powers of the Gover-
nor-General in Council will be restricted in relation to transferred sub-
jects is based on the assumption that the making of rules under this pro-
vision will be subject to effectige Parliamentary control.” (Functions
Committee's Report, para 22.)
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513. “Central Subjects and Provincial Subjects.”

The Government of India hold that where extra-provincial interests
predominate the subject should be treated as *“Central”, while, on the other
har, all subjects in which the interests of the provinces essentially pre-
dominate should be “provincial,” and in respect of these the provincial
Governments will have acknowledged authority of their own, (Seec Fune-
tions Copmitiee's Report paras 9-14, and noles wunder sub-sec. (1) (a) and

«(7) (c) above.) For lists of all-India and Provincial subjects, See lart
3 of the Functions Committee’s Reports pp. 252-268 of Part I1. of this
hook, and Appendix F. to the Minutes of Evidence before the Joint
Select Committee (printed in Part. 11 of this book).

§14  “Resérved Subjects and Tansferred Subjetts.”

For what are Reserved and Transferred subjects, See Notes ithder see.
794 ; and for list of Provincial Subjects for transfer, see Functions Com-
mtitlee's Report, pp. 289-290 and Notes under sec. 194,

Governorships.

48. (1) The presidencies' of Fort William in
Bengal, Fort St. George, and Bom-
e e bay, and the provincos known as
local government in Ys P
““E':’;:;";'“;T:;l the United Provinces, the Punjab,
' ~Bihar and Orissa, the Central Pro-
vinces, and Assam, shall each be governed, in relation
to reserved subjects, by a governor® in council, and
in relation to transferred subjects (save as otherwise
provided by this Act) by the governor acting with
ministers appointed under this Agt.

“The said presidencies and provinces are in this
Act referred to as “governor’s provinces” and the
two first-named presidencies are in this Act referred
to as the presidencies of Bengal and Madras.”
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“(2) 'The governors of the said presideneies are
appointed by His Majesty by
' # .

(1919, 0. 3.(2)] warrant under the Reyal B8ign
Manual, and the governors of the said provinces
shall be so appointed after consultation with the
Governor-General.”

(8) The Secretary of State may, if he thinks fit,
by order revoke or suspend,. for such
period as he may direct, the appoint-
ment of a,council for any or all of “the governors’
provinces”; and whilst any such order is in force
the governor of the “province” to which the order
refers shall have all the powers of the Governor
thereof in Council.

§ 1. “The Presidencies.”

These eight Provinces which are referred to as “Governors’ Provinces”
are in future to be governed under the dual system of government,
Each Province will have a governor, who will be advised in relation
to some of the functions of Government (those relating to reserved
subjects) by an Executive Council, and in relation to other functions
(those relating to transferred subjects) by Ministers. The new form of
Provincial Government is not applied to Burma, which, for reasons

indicated it M. C. R. para. 198 requires separate treatment.
See sec. 53.  See also Notes under sec. 454.
§2. “Governer.”
~ It is to be observed that, although the heads of all the eight
provinces are called “Governdrs,” their position and status ave not identi-
cal. As the Montagu-Chelmsford Report (para. 218) says, “this common
designation would not imply any equality of emoluments or status, both
of which would continpe to he regulated by the existing distinctions
which seem to us generally suitable.” The differences arise mainly from
the mode of their appointment and the amount of their salaries. The

[1919, 2nd Sch. P, I1.]
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Governors of Bengal, Madras and Bombay are appointed by His Majesty
by warrant under the Royal Sign ‘Manual; apparently it is meant that
such Governors are o be recruited mainly from the ranks of distinguished
men who have made their mark in English public life and His Majesty
is given an unfettered choice of selection, (though, according to
Mr. Montagu, “there is nothing in the law which prevents a civil servant
being appointed to a Presidency Governorship”—pP. D, A. C. The
Governors of the remaining five provinces are also appointed by His
Majesty by warrant under the Royal Sign Manual, but only after
consultation with the Governor- General ; the implication is that they
are to be gemerally, though not afways, recruited from the ranks of
the members of the Indian Civil Service who are distinguished for their
administrative ability and experience. The words “affer consultation with
the Governor-General” are expressly inserted, said the Rt. Hon. Mr. Fisher
in the course of the debate on the Government of India Bill in the House
of Commons, ‘in order to give the (Governor-General an opportunity of
recommending for appointment to these great responsible posts members
of Indian Civil Service who, in his opinion, are found fit to discharge these
responsibilities.”"—2P. D. H. C., Dec. 3, rgrg: That this is not to be the
invariable rule is exemplified by the appointment of H, E, Lord Sinha to
the Governorship of Bihar and Orissa.

If a vacancy occurs in the office of Governor-General, when there
is no successor in India to supply the vacancy, the senior among the
Presidency Governors alone holds the office of Governor-General. (Sec. go).
The differences in the:amount of the salaries of Governors also bear wilness
to the original differences amony the several provinces arising out of their
past hmory and their inequalities in size and development. From the
point of view of salary the Governors of Bengal, Madras and Bombay
(and the United Provinces which has been recognised ever since 1833
as an equal with the three older Presidencies), retain their prirhacy, for they
get the highest salary among the Provincial Governors 7z., Rs. 1,28,000
per annum. The Governors of the Punjab and Bihar and Orissa get the
same salary as Lieutenant-Governers, vés. a lakh of rupees per annum,
while the Governors of the Central Provinces and of Assam get respec-
tively Rs. 72,000 and Rs. 66,000 per annum,

Further, the Governors of Bengal, Madras and Bombay enjoy the
traditional privilege of corresponding direct with the Secretary of State
on certain matgers ; the other Governors have not got this privilege.
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Although the several Governors differ in position and status, they
weild almost identical powers, and are to be guided by ani “Instrument
of Instructions.” In Appendix II to their Despatch om the Functions
Committee’s Report the Government of India give the follewing draft
Instrument of Imstructions to be issued to Governors on appointment by
the Secretary of State in Council — '

“The Governor is responsible to Parliament for doing his utmost, con-
sistently with the general purpose of the Government of India Act, 1919,
to maintain the standards of good administration and to further all
changes tending to make India fitted for self-government. He is required
to encourage religious toleration, co-operation and good-wil! among all
creeds and classes, to protect the interests of all minorities, to maintain
the standards of conduct of the public service and the probity of public
finance, and to promote all measures making for the moral, social and
industrial welfare of the people and tending to fit all classes of the
population without distinction to take their due share in the public life
and government of the country.

In particular and without prejudice to the generality of the foregoing:—
I. The Governor is responsible for maintaining the safety and
tranquillity of his province and for using his influence to
compose religious and racial animnosities, and to prevent
religious and racial conflicts ;

I1. The Governor has a general responsibility for seeing that the
adininistration of the transferred subjects by ministers is
properly conducted. He will assist his ministers by all the
means in his power with information and advice. He will
restrict the exercise of thé power to act in opposition to his
ministers’ advice, which is vested in him under section 4 (3)
of the Government of India Act, 1919 to cases in which
he considers that the consequences of acquiescence would be
serious, bearing specially in mind his responsibility for the
reserved subjects and the responsibilities laid upon him in
clauses I, IV and VII to X1I of these instructions.

I11. The Governor is required to advise his ministers in regard to
their relations with the provincial legislative council, to sup-
port them generally in difficulties so far as possible, and in
the event of an adverse vote in the legislative council to
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require the resignation of a minister only when it seems to
him that the minister has lost the confidence of the council.

IV. The Governor is responsible for the due compliance with any
orders affecting the administration of transferred subjects
which may be issued by the Secretary of State or the
Government of India.

V. The Governor is responsible for bringing to the notice of the
minister concerned any observations on the administration of
a transferred subject which may be communicated to him by
the Government of India.

V1. In the case of any provincial Bill which appears to the Gover-
nor likely to affect any matter hereby specially committed to
his charge, or any all-India subject, or any general principles
laid down by the Secretary of State or the Government of
India for the administration of a reserved subject, the
Governor shall, before assenting to such Bill, consider
whether he should reserve it for the consideration of the
Governor-General. ;

VII. The Governor is required to see that no monopoly or special
privilege which is inconsistent with the public interest is
granted to any private undertaking and that no unfair
discrimination in matiers affecting commercial or industrial
interests is permitted.

VIIi. The Governor is responsible for the safeguarding of the
legitimate interests of the FEuropean and Anglo-Indian
community.

IX. The Governor is responsible for the protection of all mem®
bers of the public services in the legitimate exercise of
their functions, and in the enjoyment of all recognised
rights and privileges,

X. The Governor is required to secure that in all extensions of
educational facilitiec adequate provision is made for the
special needs of the Muslim and any other minority
community.

XI. The Governor is required to secure that the interests of
existing educational institutions maintained or controlled by
religious bodies are duly protected in the event of any
changes of educational policy affecting them adversely,
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X11. The Governor is required to secure that due provision is made
for the advancement and social protection of depressed and

backward classes and aboriginal tribes.

Foy furiher details see Functions Committee's Report para, 67.

Statutory Powers of Governors. 1. The three Presidency Governors
are appointed by His Majesty by warrant under the Royal Sign Manual
and the five other provincial Governors are so appointed after consulta-
tion with the Governor-General [Sec. 46 (2)].

2. If the appointment of a Council is by order of the Secretary of
State revoked or suspended in a Province, the Governor of that Province
shall have all the powers of £ Governor in Council. {Sec. 45 (3).]

3. Every Governor of a Province shall appoint a member of his
Executive Council to be Vice-president thereof. [Sec. 48).

4. The Governor may, by rule, direct the manner of authentication of
the orders and proceedings of his Government. [Sec. 49 (1)].

5. He may make rules and orders for the more convenient transac-
tion of business in his Executive Council and with his ministers, and for
regulating the relation between his Executive Council and his ministers
[Sec. 49 (2).)

6. If the members of his Council are equally divided on any question
the Goyvernov shall have a casting vote. [Sec, 50 (1))

7- He may overrule his Council in certain cases, [Sec. go (2).]

8. The three Presidency Governors of Bengal Madras and Bombay
may, with the approval of the Secretary of State in Council, and by noti-
[ication extend the limits of the towns of Calcutta, Madras and Bombay
respectively. [Sec. 62.]

9. The Governor shall not be a member of the Legislative Council,
but shali have the right of addressing the Council, and may for that pur-
pose, require the attendance of its members, [Sec. 724 (1).]

10. The Governor may dissolve the Council before the expiry of its
term, or may extend it for a period not exceeding one year. [Sec. 72B
(a) (8).]

1. After the dissolution of the Legislative Council the Governor is
to appoint a date for the next session of the Council, [Sec. 72B (c).]

_ 12, The Governor is to appoint times and places for holding the ses-
sions of his Legislanve Council [Sec. 72B (2)] He may also prorogue
the Council. [Sec. 72B (2).] '
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13. For the first four years the Governor isto appoint and fix the
salary of the President of the Legislative Council. [72C (1) and (5).]

14. His approval is necessary for the elected Deputy President of the
Legislative Council. [72C (2).]

15. The Legislative Council may be overruledit inthe caseof a
demand relating to a reserved subject, the Governor certifies that the
expenditure provided for by the demand is essential to the discharge of
his responsibility for the subject. [72D 2 (2).]

16. The Governor has power in cases of emergency to authorize such
expenditure as may be in his opinion necessary for the safety or tranquil-
lity of the Province or for the carrying on of any department. [72D 2 (6).]

17. No proposal for the appropriation of any revenues or other
moneys for any purpose shall be made except on the recommendation of
the Governor communicated to the Council. [72D (2) (¢).]

18. If any question arises whether any proposed appropriation of the
money does or does not relate to the heads of expenditure specified in
[Sec. 72D (3)] the decision of the Governor shall be final. (72D (3) ]

19. The Governor may certify, under certain circumstances that a
bill ur any clause of it or any amendment affects the safety or tranquillity
of British India, or any part thereof, and may direct that no further pro-
ceedings shall be taken by the Chamber in relation to that Bill. [72D (4).]

20. If a Governors’ Legislative Council fails to pass essential legis-
lation the Governor may certify that the passage of the Bill is essential
for the discharge of his responsibility for a reserved subject and thereupon
the bill becomes an Act on the signature of the Governor. [72E (1).]

21. The previous sanction of the Governor is necessary if any member
of any Local Legislative Council introduces any measure affecting the
public revenues of a Province or imposing any charge on those revenues.
[8o (1)).

22. When a bill has been passed by a Local Legklative Council the
Governor may declare that he assents to or withholds his assent from the
bill, or he may return the biil to the Council for reconsideration. If he
withholds his assent the bill shall not become an Act. In spite the Gov-
ernors’ assent the Governor-General may invalidate the Act by withhold-
ing his assent to it (81 and 81A).
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23. 1 the Governor, saving the cases of leave on special duty, or o.n
leave on medical certificate, departs from India to return to Europe his
office sha), thereupon, become vacant. {87 (1).]

24,
:g} Samie as ftems No. 44, 15, 46 on p. 166 ante.

4%7. (1) The members of a Governor’s executive
_ council shall be appointed by His
Koo g ':{:;;e:-n::'-. Majesty by warrant under the Royal -

:s;;:- 8} ':33;, % Sign Manual, and shall be of such

Wil umber, not exceeding four,? as the
Secretary of State in Council directs.

(2) “One” at least of them must be “a” person who

at the time of “his” appointment

n“(i??' :;.:.5 A ‘:9019:1'§ “has” been for at least twelve years

R s in the service of the Crown in India.

*(3) Provision may be made by rules under this

Act as to the qualifications® to be

required in respect of members of

the executive council of the Governor of a province

in any case where such provision is not made by the
foregoing provisions of this section.”

(1919, 5. § (2).)

§ 1. “The members of a Governor's Executive Council.”

The members of a Governar’s Executive Council in all the governors’
provinces are all appointed by His Majesty by warrant under the Royal
Sign Manual : Hjs Majesty may or may not consult the authorities in
India in exercising this power. It isthus a curious anomaly that in the
five provinces of the Punjab, the United Provinces, Bihar and Orissa,
the Central Provinces and Assam, the status of the members of the Execu-
tive Council should appear to be higher than that of the Governors who
are appointed by His Majesty after consulting the Governor-General. The
maximum number of members of Council is four, of which one at least
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must be a person who, af 2k time of kis appoiniment, has been for at least
twelve years in the service of the Crown in India. The ifalicised words im-
ply that he must have put in at least twelve years' com#inuous service under
the Crown in India and that, af the &ime of his appointment as member of
the Governor’s Executive Council, he muststill be in service, It should be
noted in this connection, that (1) the words ‘af the time of his appointment’
do not occur in the section dealing with the appointment of the members of
the Governor-General's Executive Council (Sec Sec. 36 and the notes there-
under) ; (2) the wording of this section does not seem to imply that thus
one member must belong to the Indian Civil Service : he may be recruited
from any of the Civil Services of the Crown in India (referred to in
sec. g6 B) ; and (3) the person is to have been for at least twelve years
(not ten years, as in case of the members of the Governor-General's
Executive Council) in the service of the Crown, notin British India.
but in /ndia.

§ 2 “Of such number, not exceeding four.”

The Executive Councils will be constituted similarly to the existing
Executive Councils in the Presidencies, and the provisions of the Act
(sections A6 to 51) relating to Governors in Council will apply. Section 47
of the Government of India Act, 1915, provided that members of a Gov-
ernor’s Executive Council should be appointed by His Majesty by
Warrant, and should be of such number, not exceeding four, as the Secre-
tary of State in Council directed, and that two at least of such members
must be “ persons who at the time of their appointment have been for aut
least 12 years in the service of the Crown in India.” Under the existing
system the Executive Councils in the three Presidencies consist normally
of three members, nf whom two are members of the Indian Civil Service
and the third is an Indian. This sub-section provides that the require-
ment as to previous service under the Crown in India is in future to apply
only to one of the members of a Gavernor's Executive Council, and also
repeals a provisien, which has become obsolete, that the Commander-in-
Chicf, while resident in the capital of a Presidency, is temporarily added
to the Executive Council of that Presidency. The maximum$number of
members of an Executive Council is to remain at the existing figure, four.
The Montagu-Chelmsford Report proposed that under the new system
the Governior's Executive Council should consist of two ordinary members
only (paragraph 218), of whom one was in practice to be a European quali-
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fied by long official experience and the other an Indian. 1t was also pro-
posed (paragraph 220) that the Governor should be entitled to appoint one
or two additional members to the Council as Members without Portfolio
for the purpose of consultation and advice. This proposal met with much
criticism, and, in view of the difficulties which its adoption involved (Des-
patch of s5th March, para. 37), was abandoned. But, as the maximum
number of four remains, it will be open to the Secretary of State to sanc-
tion larger Councils than those proposed in the M, C. Report, and there
will be nothing to debar him from advising the appointment of more than_
one official member if he sees fit to do so. It has been considered unde-
sirable to include in the Act any provision for racial qualification, and the
suggestion made by the Government of India, that one seat should be
reserved by statute for an Indian (Despatch of sth March, para. 39), has,
therefore, not been adopted; but it is contemplated that in any event
Executive Councils will continue to include at least one Indian member,
and that, if a second European member 1s added, there will also be a
second Indian member.

The statute puts a definite limit to the number of members of the
Executive Council of Governors or, shortly speaking, “Councillors,” but,
from the wording of sec. 52 it appears that there is to be no statutory
limit to the number of ministers who can be appointed by the (Yovernor ;
“in no province will there be need for less than two ministers while in
some provinces more will be required” (/. S. C. R.)

The Joint Select Committee are of opinion that the normal strength
of an executive council, specially ir the smaller provinces, need not
exceed two members. They have nol, however, reduced the JStatutory
maximum of four ; but, if in any case the council includes two members
with service qualifications, neither of whom is by birth an Indian, they
think that it should also include two non-official Indian members. The
Executive Councils of Governors will thus generally contain either
(1) one European official member and another non-official Indian, or
(2) two official European members and two non-officia) Indians,

§3.  “Qualifications of members of Executive Councils "

The Rules under this sub-section are appaiently meant to lay down the
qualifications for those members who have not the qualifications mention-
ed in sub-section (2) above ; they are apparently meant to lay down qualifi-
cations for the non-official Indian Councillors,
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Vice-President of coun- 48' Every governor of a “pl‘OV-

cil: L1999, % 4;1%% ince” shall appoint a member of his

Py, 11.] executive council to be vice-president
thereof.

According to Sec. 51 the vice-president is to preside at a meeting of
the executive council with the full powers of a Governor, should the latter
be obliged to absent himself from the meeting owing to indisposition or
“any other cause,

49.—(1) “All orders and other proceedings of
 Basiness of governor the Government of a Governor’s
oL Tionor - province shall be expressed to be
=&l made by the Government of the
province, and shall be authenticated as the Governor
may by rule direct, so, however, that provision shall
he made by rule for distinguishing orders and other
proceedings' relating to transferred subjects from
other orders and proceedings.

“Orders and proceedings authenticated as afore-
said shall not he called into question in any legal
proceeding on the ground that they were not duly
made by the Government of the province.

(2) “The Governor may make rules and orders
for the more convenient transaction of business in his
executive council and with his ministers, and every
order made or act done in accordance with those rules
and orders shall be treated as being the order or the
act of the Government of the province.

“The Governor may also make rules and orders
for regulating the relations between his executive

223



THE INDIAN CONSTITUTION. 180c. 49

counocil and his ministers® for the purpnse of the
transaction of the husiness of the local Government :

“Provided that any rules or orders made for the
purposes specified in this section which are repugnant
to the provisions of any “other” rules made under this
Act shall, to the extent of that repugnancy, but not
otherwise, be void.”

§ 1. “Distinguishing orders and other proceedings "

One fundasental principle of the Reforms is that the respons?bility of
both halves of the Provincial Executive Governments must be clear and
distinct. This principle requires that it should be perfectly clear to all
concerned by which of the two authorities-—Councillors or Ministers
—a particular order is issued. Both will have equal authority as orders
of Government ; but the electorate will be able, if they wish to know
whence any given order originates. In their First Reforms' Des-
patch (para. 106) the Government of India express a strong desire “to
see the two cases distinguished in some way (whether by a change of
style, or by some marginal indication of the authority in possession of
the case) that will enable the recipients to recognise which of the two

-halves of the Government 1s accountable for the decision.”

§2. “Relation between Governor's Executive
Council and his ministers.”
See paragraphs #-63 of the Functions Committec's Report, pp. 280-
286 in Part I of this book. See also paragraphs 219-221 of the M. C. R.
and paragraphs 101-103 of the Govermment of India's First Reforms
Despatch, pp. 118-122 of Part I1. of this book,

The Joint Select Committee desire at this point to give a picture of
the manner in which they think that, under this Bill, the Government of
a province should be worked. There will be many matters of administra-
tive business, as in all countries, which can be disposed of departmentally.
But there will remain a large category of business, of the character which
would naturally be the subject of Cabinet consultation. In regard to
this category the Committee conceive that the habit should be carefully
fostered of joint deliberation between the members of the executive
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council and the ministers, sitting under the chairmanship of the Gover-
nor. There cannot be toe much mutual advice and consultation on such
subjects ; but the Committee attach the highest importance to the
principle that, when once qpinions have been freely exchanged and
the last word has been said, there ought then to be no doubt what-
ever as to where the responsibility for the decision lies. Therefore, in
the ppinion of the Committee, after such consultation, and when it is
clear that the decision lies within the jurisdiction of one or other half of
the Government, that decision in respect of a reserved subject should be
recorded separately by the executive council, and in respect of a trans-
ferred subject by the ministers, and all acts and proceedings of the
government should state in definite terms on whom the responsibility for
the decision rests. It will not always, however, be clear, otherwise than
in a purely departmental and technical fashion, with whom the jurisdic-
tion lies in the case of questions of common interest. In such cases it
will be inevitable for the Goverpor to occupy the position of informa!
arbitrator between the two parts of his administration ; and it will equally
be his duty to see that a decision arrived at one side of his government is
followed by such consequential action on the other side as may be
necessary to make the policy effective and homogeneous.

“The position of the Governor will thus be one of great responsibility
and difficulty, and also of great opportupity. and honour. He may have
to hold the balance between divergent policies and different ideals, and
to prevent discord and friction. It will also be for him to help with
sympathy and courage the popular side of his government in their new
responsibilities. He should never hesitate to point out to ministers what
he thinks is the right course or to warn them if he thinks they are taking
the wrong course. But if, after hearing all the arguments, ministers
should dscide not to adopt his advice, then, in the opinion of the Com-
mittee, the Governor should ordinarily allow ministers to have their way,
fixing the responsibility upon them, even if it may subsequently be
necessary for him to veto any particular piece of legislation. It is not
possible but that in India, as in all other countries, mistakes will be made
by ministers, acting with the approval of a majority of the legislative
council, hut there is no way of leamming except through experience and
by the realisation @f responsibility.

“In the debates of the legisiative council members of the executive
council should act tpgether and minigters should act together, but mem-
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bers of the executive council and ministers should not oppose each other
by speech ar vote; members of the executive council should not be re-
quired to support either by speech or vote proposals of ministers of
which they do not approve, nor should ministers be required to support
by speech or vote proposals of the executive council of which they do not
approve ; they should be free to speak and vote for each other’s'proposals
when they are in agreement with them. All other official members of
the legislative council should be free to speak and vote as they choose.”
S SC R

60. (1) If any difference of opinion arises on
Procedute in case of 1Y question brought hefore a meet-
Troon ety Piors:  ing of a governor’s executive coun-
5. 1(1).] cil, the Governor in Council shall
be bound by the opinion and decision of the majority
of those present, and if they are equally divided the
governor or other person presiding shall have a second
or casting vote.

(2) Provided that, whenever any measure is
proposed hefore a Governor in
(1793, 8. 47,48 ; 1012, :
%) (;:‘;“1319, 2nd Coimcﬂ w.hereby the safety, tran-
quillity or interests of his “province,”
or of any part thereof, are or may be, in the judg-
ment of the governor, essentially affected, and he is
of opinion either that the measure proposed ought to
be adopted and carried into execution, or that it
ought to be suspended or rejected, and the majority
present af a meeting of the council dissent from that
opinion, the governor may, on his own guthority and
responsibility, by order in writing, adopt, suspend or
reject the measure, in whole or in part.
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(83) Inevery such case the governor and the
members of the council present at the meeting shall
mutually exchange wriften communications (to be
recorded at large in their secret proceedings) stating
the grounds of their respective opinions, and the
order of the governor shall be signed by the gover-
nor and by those members.

(4) Nothing in this section shall empower a

(1793, 5. 493 1912, s, Zovernor to do anything which he

L An: could not lawfully have done with
the concurrence of his council.

51. If a governor is obliged to absent himself
Provision for absence 1TOM any meeting of his executive
of governor from meet- 4 n0i) by indisposition or any

ings of council. [1800,
s.12;181,¢.67,5.3¢;  other cause, the vice-president, or,

1909, 8. 4; 1912, 8. I
(1] if he is absent, the senior member
present at the meeting, shall preside thereat, with the
like powers as the governor would have had if
present :

Provided that if the governor is at the time resi-
_ dent at the place where the meet-
(1800, 5. 12 ; 1912, 5. . .

;’t(.nI ii?:g, and. Sch., ing is assembled, an.d is not pre-
vented by indisposition from sign-
ing any aot of Council made at the meeting, the act
shall require his signature ; Dbut, if he declines or re-
fuses to sign it, the like provisions shall have effect
as in cases where the governor, when present, dissents

from the majority at a meeting of the Council.
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52. “(1) The Governor of a Govertor’s Province

A ¢ of min- may, by notification, appoint minis-

tt:i:' '.?fy:;u:cn e ters,' not being members of his exe-

v cutive council or other officials, to

afdminister transferred subjects?, and any ministers
so appointed shall hold office during His pleasure’.

“There may be paid to any minister so appointed
in any Province the same salary‘as is payable to a
member of the executive council in that province,
tinless a smaller salary is provided by vote of the
legislative council of the province.

“(2) No minister shall hold office for a longer
period than six months, unless he is or becomes an
elected member of the local legislature.

“(3) In relation to transferred subjects, the gover-
nor shall be guided by the advice cof his ministers?®,
unless he sees sufficient cause to dissent from their
opinion, in which case he may require action to he
taken otherwise than in accordance with that advice :
Provided that rules may be made under this Act for
the temporary administration of a transferred subject
where, in cases of emergency, owing to a vacanéy,
there is no minister in charge of the subject, by
sueh authority and in such manner as may be pres-
eribéd by the rules.

“(4) The Governor of a Governot’s province may at
his discretion appoint from among the non-official
members of the local legislature council secretaries,
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who shall hold office during his pleasure, and dis-
charge such duties in assisting members of the exe-
cutive council and ministers, as he may assign to
them.

There shall be paid to council secretaries so ap-
pointed such salary as may be provided by vote of
the legislative council. N

A council secretary shall cease to hold office if
he ceases for more than six months to be a member
of the legislative council.”

§ 1. “Appoint ministers”,

While the members of the Executive Councils would be appointed by
His Majesty by warrant under the Royal Sign Manual, ministers, being
advisers of the Governor, would necessarily be appointed by the Governor. .
The Ministers are to administer the transferred subjects : they must not
be officials, and hold office during the Governor's pleasure, and not for the
life-time of the Legislative Council as proposed in the Montagu-Chelms-
ford Report. (4. C. R. para 218 Government of Indid's First Reforms
Despatck, para 10 ; Functions Committec's Report, para 6r). This altera-
tion, coupled with the power of the Councils to vote the supply for trans-
ferred subjects, involves making the Ministers directly responsible to the
legislative councils. A Minister must be at the time of appointment, or
become, within six months after his appointment as such, an elected
member of the local legislature. This sub-section is modelled on
corresponding provisions contained in the Domjnion Constitutions
(Australian Commonwealth Act, 1915, sec. 64 ; South Africa Act, 1909
sec. 14.) See Noles under sec. SoB.

§2 “Transferred subjects”.
See Notes under Sec. 454,

§3. “During his pleasure.”
A person holding office during pleasure can be removed without any
reason for his removal being assigned. [Sez Nofes wunder sec. roa (1))
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The Ministers hold office during the Governor's pleasure, and not for the
life-time of the Lagislative Council as originally proposed in the Montagu-
Chélmsford Report. '

§4 “The same salary etc”.

The Joint Select Committee recommend that the ministers’ salaries
should be fixed by the legislative council : that is the only way of
making them really responsible to it. ‘This section gives the legislative
council liberty to pay the Ministers the same salaries as are paid to the
members of the executive apuncil—Ze. the maxinium salary that may be
paid to ministers cannot exceed the different maxima fixed by the second
schedule to this Act for the executive councillors of the different
provinces : the maximum salary of ministers will thus vary according to
provinces. The Joint Select Committec suggest to the legislative
councils that the Indian ministers of governors should be paid on a
lower scale of remuneration than the European executive councillors on
the same principle by which the Indian members of the council of india
in London are p1id a higher scale of remuncration than those members of
the council domiciled in the United Kingdom. We think that, according
to the same principle, the non-official Indian members of the governors'
executive councils should receive a lower scale of remuneration than
their European colleagues. If the principle is to be rigidly applied, the
Indian ministers and the non-official Indian executive councillors should
receive the same scale of remuneration.

§ 5., “Guided by the advice of ministers"

“I’he Comumitiee are of opinion that the mimsters selected by the Gov-
ernor to advise him on the transferred subjects shouid be elected mem-
bers of the legislative council, enjoying its confidence and capable of lead-
4ng it. A minister “will have the option of resigning if his advice is not
accepted by the Governor ; and the Governor will have the ordinary
constitutional right of dismissing a minister whose policy he believes to
be either seriously at fault or out of accord with the views of the legisla-
tive council. Inthe last resorl the Governor can always dissolve his
legislative council and choose new ministers afier a fresh election ; but
if this course is adopted the Committee hope that the Governor will find
himself able to accept such views as his new ministers may press upon
him regarding the issue which forced the dissolution. The Committee
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are of opinion that'in no province will there be peed for less thanitwo
ministers, while in some provinces more will be required. In these
circumstances they think that it should be recognised from the commence-
ment that ministers may be expected to act in concert together. They
probably would do so ; and in the opinion of the Committee it is better
that they should, and therefore that the fact should be recognised on the
face of the Bill. They advise that the status of ministers should be similar
to that of the members of the executive council, but that their salaries
should be fixed by the legislative council.”’—/, S, C, R.
§ 6. “Conncil Secretaries.”

This sub-section makes provisioﬁ for the appointment, at the gov-
ernor’s discretion, of non-official-—elected or nominated—members of the
. legislative council to fill a role somewhat similar to that of the Parlia-
mentary Under-Secretary in England. In the course of the debate on:
the Bill in the House of Commons Lieutenant-Commander Kenworthy
moved an amendment suggesting that these council secretaries should
be chosen only from among the elected non-official members of the
legislative council. In opposing this amendment Mr. Montagu said :—
“It is intended to give an opportunity of familiarising young members
of the legislative council with the difficulty of the work, but I do not
think it would be wise to restrict the appointments to elected members.
It cannot apply to officials, but in these early days there will be a
certain number of members, non-official, whu have been nominated,
and they are equally entitled to a share of these posis. [ think
the preference will probably be given to elected members, but I do
not want to shut out a nominated Indian prince, for example”.
(P. D. H. C. Dec. 3, rgrg.) It 1s to be noticed that these council
secretaries are to be appointed to assist both councillors and
ministers : there is no statutory limit to the number of such council secre-
taries ; apparently, however, one council secretary will be attached to
each councillor and minister. Their salaries afe to be voted by the
legislature and they will, therefore be, like the ministers, responsible to
the legislature . An important question arises in this connection—what
will be the position of a member of the Executive Council if his Council
Secretary who is his responsible proxy is censured by the Legislature or
if a vote of want of confidence is passed against him? The council
secretaries will, of course, form part of the Ministry and will resign with
the ministers,
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Non-official membgrs who will be appointed council secretaries will
cease to be members of the legislative council (sec. 80B) : They must have
to be re-clected or re-nominated within six-months of their appointment,
if they are to continue to hold office as council secretaries. (See noles
under sec. S0B.)

62A. “(1) The Governor-General in Council may,

.o ion o

Comtiiution of naw afi':er. obtaining an expression of

provinces, ete, and gpinion from the local government
provision as to back- N

ward tracts, - and the local legislature affected, hy

il notification, with the sanction of
His Majesty previously signified by the Secretary of

Btate in Council, constitute a new governor’s provinoe
or place part of a governor’s province under the
administration of a deputy-governor to be appointed
by the Governor-General, and may in any such case
apply, with such modifications as appear necessary or
desirable, all or any of the provisions of this Act
relating to governors’ provinces, or provinces under
a lieutenant-governor or chief commissioner, to any
such new province or part of a province.

“(2) The Governor-General in Council may de-
clare any territory in British India to be a “ back-
rward tract,” and may, by notification, with such
sanction as afor?aaid, direct that this Act shall apply
to that territory subject to such exceptions and modi-
fications as may be prescribed in the notification,
‘Where the Governor-General in Cuuncil has, by noti-
flication, directed as aforesaid, he may, by the same
or subsequent notification, direct that any Act of the
Indian legislature shall not apply to the territory in
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question or any part thereof, or shall apply to the
territory or any part thereof subject to such excep-
tions or modifications as the Governor-General thinks
fit, or may authorise the governor in council to give
similar directions as respects any Act of the local
legislature.”

In all the eight provinces are included certain backward areas where
the people are primitive and there is as yet no material on which to
found political institutions. ‘ We do not think there will be any difficulty
in demarcating them. They are generally the tracts mentioned in the
schedules and appendices to the Scheduled Districts Act, 1874, with
certain exceptions and possibly certain additions, which the Govern-
ment of India must be invited to specify. The typically backward tracts
should be excluded from the jurisdiction of the reformed provincial Gov-
ernments and administered by the head of the province” (M. C. R.
para 199).

“The (Joint Select) Committee have two observations to make on the
working of this section. On the one hand, they do not think that any
change in the bhoundaries of a province should be made without due
consideration of the views ot the legislative council of the province. . On
the other hand, they are of opinion that any clear request made by a
majority of the members of a legislative council representing a distinc-
tive racial or linguistic territorial unit for its constitution under this Clause
as a sub-province or a separate province should be taken as a prima facie
case on the strength of which a commission of inquiry might be appointed
by the Secretary of State, and that it should not be a bar to the appoint-
ment of such a commission of inquiry that the majority of the legislative
council of the province in question is opposed to the request of the
minority representing such a distinctive territorial mit.”—/. §. C. R,

B52B. “The validity of any order made or action
taken after the commencement of
‘the Government of India Act, 1919
by the Governor-General in Council or by a local
government which would have heen within the
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THE INDIAN CONSTITUTION, [Sec. 33.

powers of the Governor-Gemeral in Council or of
sueh local government if that Act had not been
~ passed, shall not be open to question in any legal
prooeedings on the ground that by reason of any
provision of that Act or this Act or of any rule made
by virtue of any such provision such order or action
has ceased to be within the powers of the Governor-
General in Council or of the government eoncerned.

“The validity of any order made or action taken by
a governor in council, or by a governor acting with
his ministers, shall not be open to question in any
legal proceedings on the ground that such order or
action relates or does not relate to a transferred sub-
ject, or relates to a transferred subject of which the
minister is not in charge.”

See Notes under sec. 45 A (2) (v),

Lieutenant-Governorships and other Provinces.

63. (1) The provinece of Bur-
ma, is, subject to the provisions of
this Act, governed by a lieutenant

Lieutenant-Governor-

ships,
[1919and Sch, 1 Pt. I1.)
governor.!

(2) The Governor-General im Council may, by
notification, with the sanction of
His Majesty previously signified by
the Secretary of State in Council, constitute a new
proviace under a lieutenant-governor,
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§1. “Lientenant-Gevernor.

Sec. 46 of the Act lays down that the Zrec Presidencies of Fort
William in Bengal, Fort St. George and Bombay and the five Provinces
known as the United Provinces, the Punjab, Bihar and Orissa, the Central
Provinces, and Assam shall each be; governed, in relation to reserved
subjects, by a Governor in Counci/ and in relation to transferred subjects
(save as otherwise provided by this Act) by the goverpor acting with
ministers appointed under this Act. Burma is the only province which is
left to be governed by a lieutenant-governor.

The Governor-General in Council may, by notification, with the sanction
of His Majesty previously obtained and signified by the Secretary of State
constitute a new province under a lieutenant-governor ; and the lieute-
nant-governor is appointed by the Governor-General with the approval
of His Majesty. Sece secs. 53 (2) and 54 (1).

(Qualifications of Lientenant-Governors—A lieutenant-governor must
have heen, at the time of his appointment, at least ten years in the service
of the Crown in India. [sec 54 (21.]

An executive council may be created mn any province under a lieute-
nant-governor by the Governor-General in Council with the approval of
the Secretary of State in Council. (Sec. 53.

The puints in which a lieutenant-governor differs from a governor
niay be summarised as follow—{1) he is styled only “ His Honour” while
& yovernor i> addressed as *“ His Excellency ” ; (2) he is appuinted by
the Viceroy from among the members of the Indian Civil Service, while
a governor is appointed by the Crown not only fromm among distinguished
members of the Indian Civil Service but also from members of the aristo-
cracy in Great Britain ; (3) he may or may not have an executive council
to assist him ; (4) his powers are more narrowly circumscribed and he is
subject to more detailed interference by ‘the Central Government ;
(5) he has no right to communicate directly with the Secretary of State.

See notes under sec. 73.

54. (1) A lieutenant-gover-
Lientepant-Gover - . .
nors. (1835, 1. 2; 1853, nor is appointed by the governor-
a8, 15, : 1? i 1353,

s 20.] - general with the approval of His
Majesty.
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(2) A lieutenant-governor must have been, at the
time of his appointment, at least ten years in the
service of the Crown in India.

[8) Repealed by the Gorernment of India Acl,

1919, 2nd Sch., Pt. II1,

66. (1) The Governor-General in Council, With

Power to create exe-
cative  coancils  for
lieatenant-governors.
‘{1909, 5. 3 (1), (3):
1913, 8. 2; 1919 2nd
Sch,, Pt. II1,]

the approval of the Secretary of
State in Council, may, by notifica-
tion, create a council in any pro-
vince under a lieutenant-governor,
for the purpose of assisting the

lieutenant-governor in the executive government of
the province, and by such notification—

(a) make provision for determining what shall
be the number (not exceeding four) and
qualifications of the members of the
Couneil ; and

(6) make provision for the appointment of tem-
porary or acting members of the council
during the absence of any member from
illness or otherwise “and for supplying a
vacancy until it is permanently filled”
and for the procedure to he adopted in
case of a difference of opinion between a
lieutenant-governor and his council, and
in the case of equality of votes, and in
the case of a lieutenant-governor being
obliged to absent himself from his coun-
cil by indisposition or any other cause :
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Provided that, before any such notification is pub«
lished, a draft thereof shall be laid before each House
of Parliament for not less than sixty days during the
session of Parliament, and if, hefore the expiration of
that time, an address is presented to His Majesty by
either House of Parliament against the draft or any
part thereof, no further proceedings shall he taken
thereon without prejudice to the making of any new
draft.

(2) Every notification under this section shall he
laid before Dboth Houses of Par-
liament as soon as may he after it

(39°9a 5. 7']
is made.

(3) Every member! of a lieutenant-governor’s
executive council shall be appointed
by the Governor-General, with the
approval of His Majesty.

(1909, s. 314).]

§ 1. “Every member "

Difference between a member of a governor's executive council amd
that of a lieutenant-governor's council, Sec. 47 lays down that the
members of a governor's executive council shall be appointed by His
Majesty by warrant under the Royal Sign Manual and the Secretary of
State for India determines the number of memdbers which is not to exceed
four ; whereas this section lays down that members of a licutenant-gover-
nor’s council shall be agpointed by the Governor-General with the approval
of His Mujesty. 'This section further provides that the maximum number
of members shall be four ; but the number of members is (o be delermined
by the Governor-General with the approval of the Secretary of Stale
in Council.
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58. A lieutenant-governor who has an.execu-
Vice.president of conn  tive council shall appoint a mer.nber
el [1909,5.4]  of the council to be vice-president
thereof, and that vice-president shall preside at meet-

ings of the council in the absence of the lieutenant-
governor.

B7. A lieutenant-governor who has an execu-

Business of Lieute. tive council may, with the consent
et i Gone,  Of the Governor-General in Council,
2ud Sch. Part I1.] make rules and orders for more
convenient transaction of business in the Council,
and every order made, or act done, in accordance
with such rules and orders, shall be treated as being
the order or the act of the lieutenant-governor in
Council.

“An order made as aforesaid shall not be called
into question in any legal proceedings on the ground
that it was not duly made by the lieutenant-cover-
nor in Council.”

" 58. Each of the following provinces, namely,
Chief Commissioners. those known as the North-West
L1919, 20d Seb, Pr. 11} Frontier Province, British Balu-
chistan, Delhi, Ajmer-Merwara, Coorg, and the
Andaman and Nicobar Islands, is, subject to the’ pro-

visions of this Act, administered by a chief commis-
sioner!.
§ 1. A chief commissioner.”’
The chief commissioners have a lower status than the lieutenant
governors. Their appointment is not specifically provided for by the Act
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The territories under their cl’xarge are in theory “under the immediate
authority and management of the Governor-General,” who appoints chief
commissioners at his discretion and delegates to them such powers as
are necessary for the purposes of admimstration.

So far, however, as the application of Indian enactments is concerned,
chief commissioners are, by virtue of the definition contained in the
General Clauses Act, 1897, and in sec. 134 (cl. 4) of this Act placed on
the footing of local governments. The North-West Frontier Province
and British Baluchistan arc charges of less magnitude, and the chief
commissioners are at the same time the Governor-General's agents for
dealing with tribes and territories outside British India. The four re-
rnaining provinces are small charges, not comparable in area with the rest,
though the new province of Delhi has a special importance of its own
The Agent to the Governor-General in Rajputana and the Resident in
Mysore are ex-officio Chief Commissioners of Ajmere-Merwara and
Coorg respectively, while the Superintendent of the Penal Settlement of
Port Blair, from which the islands derive their administrative importance,
is Chief Commissioner of the Andaman and Nicpbar islands.

59. The Governor-General in Council may, with
Power to place teri-  UN€ approval of the Secretary of
tory under authority of s : 3
Goietqar-sgn“.l o State, and by nofification, take any
Council. (1854, 531 part of British India under the
immediate authority and management of the Gover-
nor-General in Council, and thereupon give all neces-
sary orders and directions respecting the administra-
tion of that part, by placing it under a chief commis-
sioner or by otherwise providing for its . administra-
tion.

This section is to be used when it is desired to transfer the adminis-
tration of a territory from a Governor in Council or a lieutenant-
governor to a chief commissioner ; The section need not be used, and
is not ordinarily used, when the administration of a territory already under

the administration of the Governor-General in Council is transferred
from one local agency to another.
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The transfer of territory under this section does not change the law
in force in the territory (see below, sec., 61).

Boundaries-

60. The Governor-General in Council may, by
notification, declare, appoint or alter
Power to declare and .

pltem hapiuaics of pee- the houndaries of any of _the. pro-
5. 38;1853,5. 171861, vinces into which British India is
r 635.";.4?;4%;1;?62'. for the time being divided, and dis-
4 @] tribute the territories of British India
among the several provinces thereof in such manner
as may seem expedient, subject to these qualifications,

namely :—

(1) an entire district may not be transferred from
one provinece to another without the
previous sanction of the Crown,
signified by the Secretary of State in Council ; and -

(2) any notification under this section may he

disallowed hy the Secretary of State in Council.

['865r c. 17,8 5]

81. Aun alteration in pursuance of the foregoing
Saving a8 to laws, Provisions of the mode of adminis-

1854, 5. 3, prov . ; 1861, * Ly .
E- g‘;. o tration of any part of British India,

1912, 5. 3] or of the boundaries of any part of
British India, shall not affect the law for the time
being in force in that part.

The power to take territory under the immediate authority of the
Governor-General in Council (reproduced by sec. 59 above) is qualified
by the proviso that no law or regulation in force at any such time as re-
gards any such portions of territory shall be altered or repealed except
by law or regulation made by the Governor-General of India in Council
{17 & 18 Vict. c. 77, 5. 3.)—7Flbert,
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82. The Governor of Bengal in Council, the
Power to extend bonn.  dOvernor of Madras in Council, and
faies °{:'sl:“,'id:"?'; the Governor of Bombay in Council
1912, 5. 1 (2), may, with the approval of the Secre-
tary ®f State in Council, and by notification, extend
the limits of the towns of Calcutta, Madras and Bom-
bay, respectively ; and any Act of Parliament, letters
patent, charter, law or usage conferring jurisdiction,
power or authority within the limits of those towns
respectively shall have effect within the limits as so

extended.

PART Vi.
THE INDIAN LEGISLATURE.

B83. “Subject to the provisions of this Act, the
Indisn legisluare, 1DAian legislature® shall consist of
[1919, 8. 17.] the Governor-General and two cham-
bers, namely, the Council of State and the Legislative
Assembly.

“Except as otherwise provided® by or under this
Act, a Bill shall not be deemed to have been passed.
by the Indian legislature unless it has been agreed
to by both chambers, either without amendment or
with such amendments only as may be agreed to by
both chambers.”

§ 1. “The Indian legislature.”
Landmarks in the evolution of the Indian and local legisiatures.—(1)
In British India it was originally the Executive Government itself that was
empowered “to make regulations and ordinances,” for the good govern-
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ment of the factories or territories at first acquired in India, “so as they
be not repugnant to the laws and customs of the United Kingdom.” The
laws (known as “Regulations” up to 1833) could be passed by the Gover-
nor-General in Council or by the Governors of Madras and Bombay in
Council : Such regulations, however, were not to be valid or of any force
until they were duly registered in the Supreme Court, with the gonsent
and approbation of the Court of Directors (The earliest regulation bears
date r7th April, 1780). An appeal from a regulation so registered and
approved lay to the King in Council, but the pendency of such appeal
was not allowed to hinder the immediate execution ‘of the law. The
Governments were bound to forward all such rules and regulations to
England, power being reserved to the King to disapprove of ghem at any
time within two years,

(2) By the Charter Act of 1833 the Governor-General’'s Council was
augmented by a fourth or extraordinary member who was not entitled to
sit or vote except at meetings for making laws and regulations. He was
to be appointed by the Directors, subject to the approval of the Crown,
from among persons, not servants of the company. The first such mewm-
ber was Thomas DBabington Macaulay. ‘The Governor-Genperal ‘n
Council was empowered to make “Laws and Regulations” for the whole
of India, withdrawing from the Governors of Madras and Bombay all
legislative functions, but leaving to them the right only of proposing draft
schemes. Acts (not “Regulations” as heretofore called) passed by the
Governor-General in Council were liable to be disallowed by the Court of
Directors and were also required to be laid before Parliament, but no
registration in India was necessary. It was also expressly enacted that
they were to have the force of Acts of Parliament.

’ (3) 1In 1853 the Council of the Governor-General was again remodel-
led by the admission of the fourth or legislative member as an ordinary
member for all purposes ; while six special members were added for the

_object of legislation only wiz., one member from each of the four then
existing presidencies or lieutenant-governorships and also the Chief

Justice and one of the judges of the Supreme Court. Thus the first
Indian Legislative Council as constituted under the Act of 1853 consisted
only of 12 members z/z., the Governor-General and the four members of
his Council, the commander-in-chief, and six special members, The

' Goyemor—(}eneral was also empowered by this Act to appoint, with the
samttion of the Court, two civilian members, but this power was never
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§ 1] THE INDIAN LEGISLATURE.

exercised. From this time onwards the sittings of the legislative counci.
were made public and their proceedings officially published.

(4) By the Indian Councils Act of 1861 the power of legislation was
restored to the Presidencies of Madras and Bombay, and a legislative,
council was appointed for Bengal, while the Governor-General in Council
retained legislative authority over the whole of India. For legislative
purposes the Governor-General's Council consisted of five ordinary
members, the commander-in-chief as extraordinary member, and the
Governor or Lieutenant-Governor of the Province in which the Council
happened to meet, together with from 6 to 12 members nominated for a,
period of two years by the Governor-General. Of these last not less than
one-half was to he non-official persons, and in practice some of them were
always Indians. The extent of the powers of the Legislative Council
was thus gefined—

“For all persons, whether British or Native, foreigners or others, and
for all courts of justice whatever, and for all places and things whatever
within the said territories and for all servants of the Government of India
within the dominions of princes and states in alliance with Her Majesty.”

Certain subjects were expressly reserved for Parliament, including the
several statutes regulating the constitution of the Indian Government, any
future statute affecting India, any statute for raising money in England,
the Mutiny Act, and the unwritten laws and constitution of England, so
far as regards allegiance and sovereignty, No measure could be intro-
duced without the sanction of the Governor-General if it affected the
public debt or revenues, the religious usages of the people, military
discipline or foreign relations. No law was to be valid until the Governor
General had given his express assent to it; and an ultimate power of
signifying disallowance was reserved to the Crown. In cases of emer-
gency the Governor-General, apart from the Legislative Council, could
make ‘“ordinances for the peace and good government” of the country,
which had the force of laws for six months. Local legislatures were
constituted for Madras and Bombay, in addition to the ordinary councils,
consisting in each presidency of the Advocate-General, together with
from four to-eight other persons, of whom one-half were to be non-official
nominated by.the Governors., Besides the subjects forbidden to the
Governor-General’s Council, these local legislatures were not to take into
consideration proposals affecting general taxation, the currency, the post
office and telegraphs, the penzl code, patents and copyrights. The asséat
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of the Governor-General as well as that.of the Governor was necessary to
give validity to any law. A similar local legislature was directed to be
constituted for the lower Provinces of Bengal and power was given to
«constitute Legislative Councils for what was known as the North-West-
ern Provinces and for the Punjab and for any other lieutenant-governor-
ship that might be formed in the future. Such were the chief provisions
of the Indian Councils Act of 1861.

(5) The next landmark in the evolution of the Indian legislature was
the passage of the Indian Councils Act of 1892. The changes introduced
by this Act were, broadly speaking, three in number. The first was the
concession of the privilege of financial criticism in both the supreme and
provincial legislative councils; the second was the concession of the
right of asking questions; the third made an increase in the size of the
legislative councils and changes in the meathod of nomination—changes
which fore-shadowed the introduction of the elective element into the
Indian legislatures.

(6) We come next to the constitytional reforms of 1909 associated
with the names of Lords Morley and Minto. (See “Documents” Vol. I.)
Under the Minto-Morley scheme the Legislative Council of the Governnr-
General consisted, in addition to the seven members of his Executive
Council, of 66 members, of whom 27 were elected and 33 nominated
making a total of 69, inclusive of the Governor-General, and the Head of
the Province in which the Council assembled. Many of the provincial
legislatures were given non-official majorities, Power was given to move
resolutions on matters of general public interest and to ask supplementary
uestions. .

(7) Finally, we come to the Montagu-Chelmsford Reforms of 1919
under which the constitution and functions of the Indian and provincial
legislatures have undergone further development and change, The
main objects of reforming the constitution of the Indian Legislature are —

(1) to provide in the case of the Legislative Assembly a body
substantially larger and of a more representative character than
the hitherto existing Governor-General’s Legislative Council,
with a majority of elected members. (M. C. R. para. 273.)

(2) to provide a real revising body—a true Second Chamber.
Sections 63 to 64 provide for an Indian Legislature consisting of the
Governor-General and- two Chambers, namely, the Council of State and
the Legislative Assembly, constituted in accordance with the proposals
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of the Montagu-Chelmsford Report (paras. 273 to 278, see Docuntents I,
2P 549 to 554), subject to modifications recommended by the Franchise
Committee (Franchise Commistiee's Report, paras. 31 to 33 and 39 and
#0, see Part [f, pp. 211 fo 213, and gp. 217-218) and by the Parliamentary
Joint Select Committee.

The Montagu-Chelmsford Report proposed that the sirength of the
Legislative Council to be known henceforth as the Legislative Assembly
of India should be raised to a total strength of about 100 members,
Two thirds of this total should be returned by election : one third to be
nominated by the Governor-General and of this third not less than a third
again should be non-officials representing minorities or special interests
such as European and Indian Commerce.' The normal duration of an
Assembly was propoased to be three years The Report also proposed the
creation of a second chamber known as the Council of State for the
special object of enabling the Government of India “to obtain its wil]
in essential matters” necessary for the good government of the land.
The proposal was that the Council of State should take part in ordinary
legislative business and should be the final legislative authority in matters
which government regarded as essential. The object was to make assent
by both bodies the normal condition of legislation ; but to estdblish the
principle that in the case of legislation certified by the Governor-General
as essential to the interests of peace, order and good government, the
will of the Council of State was to prevail. The proposals of the Montagu-
" Chelmsford Report regarding the constitution of the Council of State
may be thus summarised—

The Council of State will be composed of 50 members exclusive of the
Governor-General who would be President. Not more than 25 members
including the members of the Executive Council would he officials, and
four would be non-officials nominated by the Governor-General. There
would be 21 elected members returned by non-official members of the
provincial legislative councils, each council returning two members with
the exception of Burma, the Central Provinces and Assam which would
return one member each. The remaining 6 elected members are to
supplement the representation of the Muhammadans and the landed
classes and to provide for the represgntation of the chambers of com-
merce The Council of State is to possess senatorial character and the
qualifications of ¢candidates for election should be so framed as to secure
men of the status and position worthy of the dignity of a: revising
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chamber.. Five years would be the normal duration of a Council of
State. :

The above proposals of the M. C. Report underwent considerable
revision at the hands of the Franchise Committee and the Parliamentary
Joint Select Committee : This will be evident from a perusal of the notes
under the succeeding sections below. But we should refer here to one
great change made by the Joint Select Committee ; the Committee do not
accept the device propounded in the Montagu-Chelmsford Report, of
“carrying government measures through the Council of State without
reference to the Legislative Assembly, 1n cases where the latter body
‘cannot be got to assent to u law which the Governor-General cunsiders
essential. Under the scheme which the Committee propose to substitute
for this procedure, there is no necessity to retain the Council of State
as an organ for government legislation. It should, therefore, be reconsti-
tited from the commencement as a true Second Chamber. They re-
commend that it should consist of sixty members, of whom not more than
twenty should be official members. The Franchise Committee advise
that the non official members should be elected by the same group ot
persons as elect the members of the Legislative Assembly and in the
same constituencies. This is a plan which the Committee could, in no
circumstances, accept. They hope and believe that a different system of
election for the Council of State can be devised by the time the constitu-
tion embodied in this Bill comes into operation, and they recommend
that the Government of India be enjoined forthwith to make suggestions
accordingly, to which effect can be yiven without delaying the inaugura-
tion of the new constitution.”"—/. 5. C. R.

The Indian Legislature is thus a truly bicameral legislature and
has been brought into line with the Dominion Legislatuies.

[V. B.-~T1t shuuld be noted that there is no statutory provision for the
payment of any salary or allowance to members of either House of the
Indian Legislature or of the local legislatures. Every member of the British

"House of Commons (except those forming the Ministry) gets an annual
salary of £400. In the Australian Commonwealth sach Senator and each
member of the House of Represeptatives receives an allowance of £400
a year. In the Dominion'of Canada each member of the Senate and the
House of Commons is entitled to an allowance of ten dollars per day for
his attendance at Parliament during a session not exceeding thirty days in
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duration. For a session lasting longer than thirty days each member is
paid 1000 dollars,
The system of the payment of members of the Legislature has been
_the subject of prolonged controversy in British Colonies during the last
fifty years. and it is now generally regarded as an essential condition of
denocratic government, especially in young communities, * It is in force
in most of the responsible government colonies, though in several instances
it was not carried without bitter opposition and memorable contests.]

§2. “Except as atherwise provided.”

Normally, a Bill cannot become an Act of the Indian Legislature
unless it has been assented to by the Legislative Assembly, the Council
of State and the Governor-General. Sub-section 3 of sec. 67 provides for
removing deadlocks, should any arise, between the two legislative
chambers. If any Bill which has been passed by one chamber is not,
within six months after the passage of the Bill by that chamber, passed
by the other chamber either without amendments or with such amend-
ments as may be agreed to by both chambers, the Governor-(ieneral may,
in his discretion, refer the matter, for decision, to a joint sitting of both
chambers.

Section 671 provides for cases in which the Governor-General may
use his “certifying power” to secure the passage ot Bills which are
essential-for “‘the safety, tranquillity or interests of Dritish Indja or uny
part thereof.” This is the “exceptional” circumstance under which the
normal procedure for the passage of Bills gives way to a special procedure
which is described in sec. 67B below.—See M. C. R. paras. 279-282,
Documents 1, pp. 55¢-557.

B63A. “(1) The Council of State! shall consist of
Coancil of State. not more than sixty members nomi-
[1919, 5. 18.] nated or elected in accordance with
rules made under this Act, of whom not more than
twenty shall be official members.
“(2) The Governor-General shall have power to
appoint, from among the members of the Council of
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State, u president’ and other persons to preside® in
such circumstances as he may direct.

“(8) The Governor-General shall have the right
of addressing the Council of State, and may for that
purpose reduire the attendance of its members.”

§1 “Council of State.”

Composition of Council of State~—The Council of State consists of (1)
thirty three elected members ; (2) twenty seven members nominated by
Governor-General of whom not more than twenty may be officials and one
is a person nominated as the result of an election held in Berar.

The thirty three elected members are elected from the different
constituencies as follow :—
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The Punjab ... i = 1 I [
Bihar ard Orissa 2% | 1 -
i
Central Provinces ‘ v | . 1
Burmah j Jl 2 I 1
' r
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- . % The Bibar and Orissa Non-Mahomedan constituency is entitled to elect &
third member to the second, fourth and succeeding alternate Councils of State
according to the following scheme :—
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List of Consktuencies entitled to representation by rotation,

Number of members.

East Punjab—Mahomedan ... )
West Punjab—Mahomedan ... =5 1
Bihar and Orissa—Non-Mahomedan o

Assam—Mahomedan
Assam— Non-Mahomedan

See paras 30-42 of the Franchize Committee's Report pp. 217-219 of Pt,
17 of this book.

§2. “ The Governor-General to appoint a presideat ”

The original proposal in the draft Bill was that the Governor-General,
when present, was to preside at meetings of the Council of State and was
to appoint from among the members of the Council of State a vice-presi-
dent. Subsequently however, it has been enacted that the Governor-Gene-
ral is not to be the President of the Council of State, though he will have
the right of addressing it : he is to appoint, from amang wembers of the
Council of State, a president to preside at meetings of the Council of State.
Now mtembers, as such, include, (1) such memhers of the Governor-Gene-
ral’s Executive Council as may be nominated as members of the Council
of State, (2) other nominated officials or non-officials, and (3) elected non-
official members. The President of the Council of State may therefore
be either a member of the Governor-General's Executive Council, or any
other nominated official or a nominated non-official or an elected non-
official. As a matter of fact Mr. A. P. Muddiman has been appointed to
be the first President of the Council of State and he is the first nomi-
nated official appointed to the post by the Government of India,

By the Canadian Constitation the Governor-General is authorised
from time to time to appoint a Senator to be Speaker of the Senate
and to remove him and appoint another in his stead. The Con#titution of
the Australian Comunonwealth vests in the Senate itself the power of
choosing and removing its Presidents. The President is not elected for any
particular term, but he will cease to hold office (1) if he ceases to be a
Senator ; (2) if he is removed from office by a vate of the Senate ; (3) if
he resigns his office.
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The duties of President are those usually assigned to and exercised by
the presiding officers of legislative bodies: among these may be—to
maintain order and decorum ; to enforce the rules of debate ; to recog-
nise a member who wishes to speak and thus to give him the floor; to
put the question hefore the House : to ascertain and declare the will of
the House, either on the voices, or as the result of a division ; to appoint
tellers to take a division ; to supervise the officers of the House and see
that the votes and the proceedings are properly recorded, so far as those
duties are not otherwise regulated by the standing orders of the House
passed in conformity with the constitution ; and finally, to assist in the
enforcement of the law of the Constitution.

3. “Other persons to preside..”

Provision has to he made for the absence, for any reason, of the ap-
pointed President of the Council of State from meetings of the Council
of State : there might also arise special circumstances when somebody,
other than the appointed President, may have Lo preside. This section

seems to provide for the appointment of a Vice-President or a Deputy
President of the Council of State,

B63B. (1) The Legislative Assembly shall consist

Legisiative Assembly. 0f Members nominated or elected in

(1919, 5. 19] accordance with rules made under
this Act.

“(2) The total number of members of the Legis-
lative Assembly' shall be one hundred and forty.
The number of non-elected members shall he forty,
of whom twenty-six shall he official members. The
number of elected members shall be one hundred :

“Provided that rules made under this Act may
provide for increasing the number of members of the
Legislative Assembly’as fixed by this section, and may
vary the proportion which the classes of members bear
orte to another, so, however, that at least five-sevenths
of the membeérs of the Legislative Assembly shall he
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elected members, and at least one-third of the other
members shall be non-official members.

“(3) The Governor-General shall have the right
of addressing the Legislative Assembly, and may for
that purpose require the attendance of its members.”

1. “Namber of members of the Legislative Assembly.”

According to sub-section (2) of sec. 63(B) the total number of
members of the Legislative Assembly is to be 14o of whom 100 are
to be elected members, 26 are to he nominated official members, and
4 are to be nominated non-official members. The proviso to this

_ sub-section, however, enacts that rules made under this Act may
provide for increasing the number of members of the Leyislative
Assembly and may vary the proportion which the classes of members
bear one to another, so, however, that at least five-sevenths of the
members of the Assembly shall be elected members and at least % of
them shall be non-official members.

The rules made under this Act provide for 144 members of the Legis-
lative Assembly of whom 103 are elected members, 26 are nominated
officials and 135 are nominated non-officials (including one nominated as
the result of an election held in Berar). Vide Gowvernment of India Noti-
Sicatton No. 767 F duated Simla, July 27, roz20.; published in the
Gasette of [ndin, fuly 29, 1920.

See paras 3 to 38 of the Franckise Committee's Report, pp.
2rr-2ry of Pt 71 of this book.

List of Constituencies entitled to representations in the Legislative Assembly
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List of Constituencies ehitstled ¢o representations in the Legislative
Assembly—continued.
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List of Constiluencies entitled to representation in rotation,

I'rovince of Sindh ..,

The Northern Division s
The Central Division

Bombay—Mahomedans ... {

Bombay~-Mahomedans .. _
The Southern Division

j
{ The Southern Division }
" | The Province of Sindh

Bombay—Landholders ..
" Bombay Mill Owner’s Association

Bombay—Indian Commerce | ) _
Ahmedabad Mill Owner’s Association

Bengal National Chamber of
ommerce arn T

Marwari Association ...

Bengal Mahajan Sabha

880.—“(1) There shall be a president of the
_ . Legislative Assembly,! who shall,
Ptesident of Legisla- % s, 2
tive Awembly. (1919, until the expiration of four years
- from the first meeting thereof, he ‘a
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person appointed by the Governor*General, and shall
thereafter he a member of the Assembly elected by
the Assembly and approved by the Governor-General :

“Provided that, if at the expiration of such period
of four years the Assembly is in session, the president
then in office shall continue in office until the end of
the current session, and the first election of a presi-
dent shall take place at the commencement of the
ensuing session.

“(2) 'There shall be a deputy-president of the
Legislative Assembly? who shall preside at meetings
of the Assembly in the absence of the president, and
who shall be a member ol the Assembly elected by
the Assembly and approved by the Governor-General.

“(3) The appointed president shall hold office
until the date of the election of a president under
this section, but he may resign hix oftice by writing
under his hand addressed to the Governor-General,
or may be removed from office by order of the Gover-
nor-General, and any vacaney occurring hefore the
expiration’ of his term of office shall be filled by a
similar appointment for the remainder of such term.

“(4) An elected president and a deputy-presi-
dent?® shall cease to hold office if they cease to be
members of the Assembly. They may resign office
by writing under their hands addressed to the Gover-
nor-General, and may be removed from office by a
vote of the Assembly with the concurrence of the
Governor-General.

’
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“(5) A presilent and deputy-president shall
receive such salaries as may be determined, in the
case of an appointed president by the Governor-Gene-
ral, and in the case of an elected president and a
deputy-president by Act of the Indian legislature.”

§ 1. “A President of the Legislative Assembly "

The Joint Select Committee think that “the President of the Legisla-
tive Assembly should for four years be a person appointed by the Gover-
nor-General. He should be qualificd by esperience in the House of
Commons and a knowledge of Parliamentary procedure, precedents, and
conventions. He should be the guide and adviser of the Presidents of the
provincial councils, and he should be chosen with a view to the influence
which it is hoped he would have or the whole history of parliamentary
procedure in India. He should be paid an adequate salary.”—7 S. C. &

The Governor-General has already appointed a distinguished member
of the House of Commons 1o be the first President of the Indian Legis
lative Assembly.

At the expiration of four years atter the first meeting of the Assembly
it will proceed to elect, from among its members, a president who will
have to be approved by the Governor-General. The President is to be
elected from among the members of the Legislative Assembly ; an official
member of the Governor-General's Executive Council, or a nominated
official or non-official or an elected non-official sy thus be the President
of the Assembly, if he is elected hy it ; but, as there will be a non-official
elected majority, it is //kely that the elected President will be one of
the elected non-official members.

2. “A Deputy President of the Legislative Assembly.”

The Deputy President will be elected by the Assembly at the very
beginning of its first session.

3. “An elected president and a deputy-president ”

Both the elected presi.dem and the elected deputy-president may be
removed from office by a vote of the Assembly with the concurrence of
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the Governor General ; their salaries are to be determined by an Act of
the Indian Legislature.

Duration and sessions  881D.—(1) Every Council of State
of Legislative Asembly  shall continue for five years,! and
1939, 5. 21.) every Legislative Assembly for three
years?, from its first meeting :

“Provided that—

(a) either chamber of the legislature may be
sooner dissolved® by the Governor-
GGeneral ; and

(b) any such period may be extended! by the.
Jovernor-General if in special circum-
stances he so thinks fit ; and

(e) after the dissolution of either chamber the
Governor-General shall appoint a date
not more than six months,® or, with the
sanction of the Secretary of State, not
more than nine months, after the date of
dissolution for the next session® of that
chamber.

“(2) The Governor-General may appoint such
times” and places for holding the sessions of either
chamber of the Indian legislature as he thinks fit,
and may also from time to time, by notification or
otherwise, prorogue® such sessions.

“(8) Any meeting of either chamber of the Indian
legislature may he adjourned® by the person presiding.

“(4) All questions in either chamber shall bhe
determined hy a majority of votes of members present
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other than the presiding member, who shall, however,
have and exercise a casting vote!! in the case of an
equality of votes.

“(5) The powers of either chamber of the Indian
legislature may be exercised notwithstanding any
vacancy™ in the chamber.”

§1 “Every Council of State to continue
for five years”’

In Canada the Senators, appointed by the Governor-General, hold
their seats for life. In the Austrahan Commonwealth the Senators arc
chosen for a term of six years. The Indian Senators--the members of
the Council of State—are chosen for aierm of five years. The Iength
of the legal term of a member of the Council of State is thus g-reater
than the potential term of a member of the Legislative Assembly.

§2. “Every Legislative Assembly to continue
for three years.”

Every Canacian House of Commons ((mlmues far five years from the
day of the return of the Writs for choosing the House {subjert to be
sooner dissolved by the Governor-General) and no longer. In the
Australian Commonwealth every House of Representatives continues
for three years from the fiist meeting of the IHouse, and no longer, but
may he sooner dissolved by the Gavernor-General.  The Indian Legisla-
tive Assembly, like 1ts Australian prototype, also continues for three years
from the first meeting, but may be sooner dissolved or may he continued
for a further period (in special circumstances) by the CGovernor-General.

§3. “May be sooner dissolved "

“A dissolution is the civil death of the Parliament, and is efiected in two
ways :—(1) By the Sovereign’s will, expressed either in person or by
representation. (2) By length of time, 7., seven (now five) years, By the
30 & 31 Vict. c. joz 5. 51 it is provided that Parliament shall not be deter-
mined or dissolved by the demise of the Crown”.-— Wiarfon.

The Council of State and the Legislative Assembly may continue in
existence for five and threc years respectively but either of them mav be
“soomer dissolved” hy the Governor-Genera). '
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Regarding this power fo dissolve either chamber of the Indian Legis-
lature, the Government of India make the following remarks in their
First Reforms Despatch—"The proposal that the Governor-General
should have power to dissolve either the Assembly or the Council of State
has been less universally approved. The weight of opinion is in favour of
the proposal, but there is considerable feeling that the power is one which
should be sparingly used, and several influential bodies have urged that
it should be accompanied by some provision for the summoning of a new
legislature within a specified period. We have no fear that the power
will be abused, but as in the case of the provincial councils if the object in
view cannot be secured by making the election writs returnable by a
specified date, we recommend that a dissolution should be accompanied
by a provision requiring that a new chamber or chambers shall he sum-
moned within a specified period.”

As the cxecutive government of India is not responsible to either
House of the Indian Legislature in the sense in which the popular part
of the Provincial Executive (the Ministers) is responsible to the pro-
vincial legislatures, it is difficult to conjectute the circumstances under
which a dissolution of either House will take place.

§4 “Period may be extended

Sub-section (1) of sec. 63D fixes the life of the Council of State at five
years, and of the Indian Legislative Assembly at three years, but provides
that the Governor-General may dissolve either Chamber at any time, and
that he may in special circumstances also extend the life of either
Chamber. This latter provision has been added in order to give the Gover-
nor-General a reserve power, which would only be used in exceptional
circumstances, to defer the holding of a General Election.

§5. “A date not more than six months "
See Notes on © Dissolution” above.
§6 “Session.”

“Session” means the sittings of the House, which are continued, day
by day, by adjournment, until the House is prorogued or dissolved.

§7. “May appoint such times.”

It will be noticed that the section states that the Governor-General
may perform these acts and there is no reference to his so acting by the
25 7
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advice of the Executive Council. For the other powers which the Gover-
nor-General may exercise alone sce notes under sec. 3¢ ante,
§8 “Prorogue.”

Prorogation is the continuance of the Legislature from one session to
another, as an adjournment is a continuance of the session from day to
day. Prorogation puts an end to the session, and according to Parlia-
mentary practice, quashes any Bills which are begun and not perfected.
According to the practice of the British Parliament, such Bills must be
resumed de nowo (if at all) in a subsequent session, as if they had not previ-
ously been introduced (May, Parl. Prac. 10th ed. p. 43). 'The Houses may
however, by standing orders, provide for the resumption of such Bills,
upon motion, at the stage at which they were interrupted. A nrorogation
may be effected by commission, but the usual course is by proclamation,

“Both Houses are necessarily prorogued at the same time, it not being
a prorogation of the House of Lords or Commons, but of Parliament. The
session is never understood to be at an end until a prorogation ; though,
unless some Act be passed, or some judgment given in Parliament, it is in
truth no session at all.” (7omlins).

“The Crown may bring the session to an end by prorogation, which
has the effect of quashing all proccedings except impeachments and
appeals before the House of Lords. Parliament is prorogued by the
sovereign in person in the House of Lords, or by commission ; it may
also be prorogued by proclamation from the day for which it was sum-
moned or to which it had been previously prorogued.” (/] mj'rloﬁa-dm,
Laws of England, [X., p. g01.)

The practice of the Mother of Parliaments will no doubt largely
influence the practice of the Indian Legislature.

§9. “Adjourned.”
Adjournment means ‘“‘a putting off to another time ur place, a conti-
nuation of a meeting from one day to another.”—( Wharton).

§ 10.  “A majority of votes of members present.”

All questions in either chamber are to be decided by an ordinary
majority of votes of memébers present : that is to say, the minimum votes
necessary for the affirmative decision of any question must be more than
half the quorum fixed by Rules made under this Act, An aebso/uise

258



§ 11-12.] THE INPIAN LE&ISLATURE.

majority i.r., a majority of votes of the fotal legal number of members—
is not necessary for such decision.
E

§11.  “Casting vote”.

See noles under sec. 41.

§ 12.  “Notwithstanding any vacancy’.

Vacancies may occur by reason of absence of members from India,
inability to attend to duty, death, acceptance of office, or resignation
duly accepted, or otherwise. The powers of either Chamber of the
Indian Legislature may be exercised so long as the number of its members
does not fall below the quorum fixed by rules made under sec. 67 (1).

63E. “(1) An official’ shall not be qualified for
Memberhip of both €1€CHiON as a member of either cham-
chambers. [1919, 5. 221 Yor of the Indian Legislature, and,
if any non-official' member of either chamber accepts
office’ in the service of the Crown in India, his seat
in that chamber shall become vacant.

“(2) If an elected member® of either chamber of
the Indian Legislature becomes a member of the
other chamber, his seat in such first-mentioned cham-

~ ber shall thereupon become vacant.

“(3) If any person is elected a member of both
chambers* of the Indian Legislature, he shall, before
he takes his seat in either chamber, signify in writing
the chamber of which he desires to be a member, and
thereupon his seat in the other chamber shall become
vacant,

“(4) Every member of the Governor-General’s
Executive Council® shall be nominated as a member
of one chamber of the Indian Legislature, and shall
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have the right of attending in and addressing the
other chamber, but shall not be 4 member of beth
chambers.”

§ 1. “An official"—“Any non-official”.

Sec. 134 of this Act thus defines the expressions “official” and “non-
official”—

“The expressions ‘official’ and ‘non-official’, where used in relation to
any person, mean respectively a person who is or is not in the civil or
military service of the Crown in India.”

“Provided that rules under this Act may provide for the holders of
such offices as may be specified in the rules, not beiny treated for the pur-
poses of this Act, or any of them, as officials.”

The proviso enabling exceptions to be made in respect to the holders of
certain offices is intended to meet a difficuly with regard to certain appoint-
ments, such as that of Governmept Pleader, which, while carrying no posi
tion which can reasonably be held to constitute a disquahfication for elec-
tion as a member of a Legislative Council, may, unless specially excepted,
be regarded as bringing their holders within the definition of “officials”,

In exercise of the powers conferred by the above section and sec.
1294, the Governor-General in Council, with the sanction of the Secretary
of State in Council, has made the following rules—

1 (a) These rules may be called the Non-official (Definition) Rules.

(#) They shall come into force on a date to be appointed by the Gover-
nor-General in Council with the approval of the Secretary of State in
Council and different dates may be appointed for different parts of India.’

2. The holder of any office in the civil or military service of the
Crown, if the office is one which does not involve both of the following
incidents, namely, that the incumbent.

(@) is a whole-time servant of Government, and

.(4) is remunerated either by salary or fees,
shall not be treated as an official for any of the purposes of the Govern-
ment of India Act.

3. If any question arises, whether any officer is or is not a whole-
time servant of Government for the purposes of Rule 2, the decision
of the Governor-General in Council shall be final.

Vide Government of India Notification No. 614 G. dated Simda, the
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gth September, 19:0; published in the Gasette of India of the 1:1th Seplem-
ber, 19z0.

Under rule (2) above all holders of houorary offices under the GGovern-
ment and of offices which do not involve whole-time employment will be
treated as non-official for all purposes of the Act and will therefore be
eligible for election to uny Legislative body. Whether a particular office
does or does not involve whole-time employment is a question of fact to
be decided in case of doubt by the GGovernor-General in Council.

§2. “If any non-official member accepts office”.

If any member of the House of Commons accepts office, his seat
becomes vacant ; similarly under this section, if any non-official member—
elected or nominated, of either Chamber of the Indian Legislature accepts
office —civil or military—in the service of the Crown in India, his seat in
that Chamber becomes vacant, and a fresh selection will have to be made
by his constituency, If, however, the office that s accepted by him
is an honorary one or dues not involve whole-time employment, he may
continue to be a member (See Notes on “officinl” and “non-official” abowve).
The wording of the section, however, is not clear to show whether
re-clection is necessary under such circumstances.

§3 “If an elected member etc.”

Sub-sections (2) and (3) provide for two different sets of cicumstances.
Sub-section (2) apparently means that if a person, after he has been
elected @ member of either chamber of the Indian Legislature and has
taken his seatin it, is subsequently elected or nominated (the word “ge-
comes” implying either election or nomination) a member of the other
chamber, his seat in such first-mentioned chamber thereupon becomes
vacant, :

$4  “If any person is elected etc”.

This sub-section implies that if a person is simultancously elected a
member of both chambers e must, defore he takes his seal in efther
chamber, signify in writing the chamber of which he desires to be a
member and thereupon his seat in the other chamber becomes vacant.

§ 5. “Every member of the Governor-General's Execntive Council etc "

In some countries the winisters—although not members of both
chambers of the Legislature—have the right of attending in and
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addressing them. A similar privilege 1s given by this sub-section to
members of the Governor-General's Executive;Council : They will be
members ‘of only one pf the two chambers, but they will have the
right of being present in and addressing the other chamber and of ex-
plaining their policy and action in regard to matters under discussion.

T — 64. (1) Subject to the provi-

sions as to composition - : 2 L
e i Abenin  sioms of this Act, provision may be

and Council of Sute. - made by rules under this Act as
(1919, 5. 23.]
to—
(a) the term of office of nominated members of
the Council of State and the Legislative
Assembly!, and the manner of filling
casual vacancies® occurring hy reason of
absence of members from India, inability
to attend to duty, death, acceptance of
office, or resignation duly accepted, or
other wise ; and

(b) the conditions under which and the manner
in which persons may he nominated as
members of the Council of State or the
legislative Assembly ; and

(¢) the qualification of electors’, the constitu-
tion of constituencies!, and the method of
election for the Council of State and the
Legislative Assembly (including the
number of members to be elected by com-
munal and other electorates®) and any
matters incidental or ancillary thereto ;
and
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(d) the qualifications for being or for being
nominated or elected as members of the
Council of State or the Legislative .As-
sembly®; and

(e) the final decision of doubts or disputes as
to the validity of an election’; and

(f) the manner in which the rules are to be
carried into effect.

(2) Subject to any such rules, any person who
is a ruler or subject of any State in India may be -
nominated as a member of the Council of State or
the Legislative Assembly.

§1. “Term of office of members...... Legislative Assembly.

Nominated non-official inembers hold office for the duration of the
Council uf State or the Legislative Assembly to which they are nominated.

Nominated official members hold office for the duration of the Council
of State or the Legislauve Assembly to which they are nominated, or for
such shorter period as the Governor-General may, at the time of nomina-
tion, determine.

§2, “Manner of filling casual vacancies ”

1. Ifany person, having been elected or nominated, subsequently
becomes subject to any ot the disabilities, or fails to make the oath or
affirmation prescribed by the rules, within such time as the Governer-
General considers reasonable, the Governor-General shall, by netification
in the Gazette, declare his seat to be vacant.

2. When a vacancy occurs in the case of an elected member by
reason of his election being declared void or his seat being declared
vacant, or by reason of absence from India, inability to attend to duty,
death, acceptance of office, or resignation duly accepted, the Covernor-
General shall, by notification in the Gazette, call upon the constituency
concerned to elect a person for the purpose of filling the vacancy within
such time as may be prescribed oy such notification,
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1f a vacancy occurs in the case of a nominated member the
Governor-Gencral shall nominate to the vacancy a person having the
necessary qualifications.

§3  “Qualification of Electors.”

1. Every person shall be entitled to have his name registered on the
electoral roll of a constituency who has the qualifications prescribed for
an elector of that constituency and who is not subject to any of the dis-
qualifications hereinafter set out, namely i~

(@) is not a British subject ; or

(#) is a female ; or

(¢) has been adjudged by a competent court to be of unsound

mind ; or

(d) is under 21 years of age :
Provided that, if the Ruler of a State m India or any subject ot such a
State is not disqualified for registration on the electoral roll of a constitu-
ency of the Legislative Council of a province, such Ruler or subject shall
not by reason of not being a British subject be disqualified for registration '
on the electoral roll of any constituency of the Council of State o1 uf the
Legislative Assembly in that province. i

Provided further that, if 4 resolution is passed by the Council of State
or the Legislative Assembly after not less than one month’s notice has
been given of an intention to move such a resolution, recommending that
the sex disqualification for registration should be removed either in res-
pect of women generally or any class of women, the Governor-General
in Council shall make regulations providing that woman or a class of
women, as the case may be, shall not be disqualified for registration by
reason only of their sex, if they are not so disqualified for registration as
electors for the Legislative Council of their province :

Provided further that no person shall be entitled to have his name
registered on the electoral roll of more than one general constituency,

(2) If any person is convicled of an offence under Chapter [X—A of
the Indian Penal Code punishable with imprisoninent for a term exceed-
ing six months or is, after an inquiry by Commissioners appointed under
any rules for the time being in force regarding elections to a legislative
body constituted under the Act, reported as guilty of a corrupt practice as
specified in Part 1, or in the Paragraphs 1, 2 or 3 of Part 11 of Schedule
IV, his name, if on the electoral roll, shall be removed therefrom and
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shall not Le registered thereon for a period of five years from the date of
the conviction or the report, as the case may be, or if not on the electoral
roll, shall not be so registered for a like period ; and if any person is report-
ed by any such Commissioners as guilty of any other corrupt practice, his
name, if on the electoral roll, shall be removed therefrom and shall not be
registered thereon for a period of three years from the date of the report
or, if not on the electoral roll, shall not be so registered for a like period :
Provided that the Governor General in Council may direct that the
name of any person to whom this sub-rule applies shall be registered on
the electoral roll.
The qualifications of an elector for a general constituency shall be
such qualifications based on
(i) residence, or residence and commumty, amd
(i) (@) the holding of land, or
(&) assessment to or payment of income-tax, or
(¢) past or present membership of a legislative body, or
() past or present tenure of office on a local authority, or
{¢) past or present university distinction, or
(/) the tenure of office in a co-operative banking society, or
(¢) the holding of a title conferred for literary merit, as are
specified in Schedule II inthe case of that constltucncy
The qualifications of an elector for a special constituency shall be the
qualifications specified in Schedule 1I in the case nf that constituency.
See the Gasetle of India Extraordinary July 29, 19zo.

§ 4. ‘“‘Constitution of Constituencies.”

See Notes under sec. 63 ante.
See also Gazette of India Extraordinary, fuly 29, 1920.

§5 ‘“Communal and other electorates,”

See paras 15—23 of the Franchise Commitices Report, pp. 198— 206
of Pt. IT of this book.

§6. “Qualification for being nominated or elected as a member
(1) A person shall not be eligible for election or nomination asa

member of the Council of State or of the Legislative Assembly if such
person—
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(a) is not a British subject ; or

(&) is a female ; or

(¢) is already a member of any legislative body constituted under
the Act; or

(@) having been a legal practitioner has been dismissad or is under
suspension from practising as suckh by order of any competent
court ; or

(#) has been adjudged by a competent court to be of unsound mind ;
or

(/) is under 25 years of age ; or

(¢) is an undischarged insolvent ; or

(%) being a discharged insolvent has not obtained from the court a
certificate that his insolvency was caused by misfortune with-
out any misconduct on his part :

Provided that, if the Ruler of a State in India or any subject of such a

z B incligible for election . = . i
State is not g omnation. 10 the Legislative Coumcil of Province,

such Ruler or subject shall not by reason of not being a British subject be

J‘::gg': ::: ;mmim to the Council of State or the Legislative Assembly

by any constituency in that Province. Provided further that the dis-
qualification mentioned in clause () may be removed by an order of the
Governor-General in Council in this behalf.

(2) A person against whom a conviction by a criminal court involving
a sentence of transportation or imprisonment for a period of more than
six months is subsisting, shall, unless the offence of which he was convicted

has been pardoned, not be .eligible for MM 5oy five years from the

nomination
date’of the expiration of the sentence.

(3) If any person is convicted of an offence under Chapter [X-A of
the Indian Penal Code punishable with imprisonment for a term exceed-
ing six months or is, after an inquiry by Commissioners appointed under
any rules for the time being in force regarding elections to a legislative
body constituted under the Act, reported as guilty of a corrupt practice
as specified in Part I, or in paragraphs 1, 2 or 3 of Part 11, of Schedule IV,

such person shall not be eligible for - for five years from the date

of 'such conviction er of the finding of the Commissioners, as the case
may be ; and a person reported by any such Commissioners to be guilty
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of any other corrupt practice shall be similarly disqualified for three years
from such date.

) (4) If any person has been a candidate or an election ‘agem at an
election to any legislative body constituted under the Act and has failed to
lodge any prescribed return of election expenses or has lodged a return
which is found, either by Commissioners holding an inquiry into the elec-
tion or by a Magistrate in a judicial proceeding, to be false in any material

__election
nomination

particular, such person shall not be eligible for for five years

from the date of such election : Provided that any disqualification men-
tioned in sub-rule (3) or sub-rule (4) of this rule may be removed by an
order of the Governor-General in Council in that behalf.

No person shall be eligible for election as 2 memher of the Council
of State to represent—

(@) a general constituency situated in the United Provinces or in the
province of Assam, unless his name is entered on the electoral
roll of a general constituency situated within the same
province.

() a general constituency situated in the province of Madras,
Bombay, Bengal, the Punjab or Bihar and Orissa unless his
name is entered on the electoral roll of the constituency or of
another constituency situated in the same province and of the
same communal description as that by which he desires to
be elected ;

(¢) a general constituency situated in the Central Provinces or in
the province of Burma unless his name is entered on the
electoral roll of the constituency.

No person shall be eligible for election as a member of the Coun-
cil of State to represent special constituency unless his name is entersd
on the electoral roll of the constituency.

For the purposes of these rules—
(1) “special comstituency ”’ means a European commerce consti-
tuency ;
(2) “general constituency ” means any constituency specified in
Schedule I other than a European Commerce constituency.
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§7. “The final decision of doubts and disputes s Lo the
validity of an Election.”

1. In this Part * and in Schedule 1V, unless there is anything repug-
nant in the subject or context,—

(@) “agent” includes an election agent and any person who is held
by Commissioners to have acted as an agent in connection
with an election with the knowledge or consent of the candi-
date ;

(6) “candidate” means a person who has been ncminated as a
candidate at any election or who claims that he has been so
nominated or that his 'nomination has been improperly re-
fused, and includes a person who, when an election is in con-
templation, holds himself out as a prospective candidate at
such election, provided that he is subsequently nominated as
a candidate at 'such election ; and

(¢) “returned candidate ” means a candidate whose name has been
published under these rules as duly elected.

2, Noelection shall be called in question except by an election
petition presented in accordance with the provisions of this Part.

3. An election petition may be‘presented to the Governor-General
by any candidate or elector against any returned candidate within four-
teen days from the date on which the result of the election has been
published. :

4. The petition shall contain a statement in concise form ofthe
material facts on which the petitioner relies and the particulars of any
corrupt practice which he alleges and shall, where necessary, be divided
into paragraphs numbered consecutively. It shall be signed hy the
petitioner and verified in the manner prescribed for the verification of
pleadings in the Code of Civil Procedure, 1908,

5. The petitioner may, if he so desires, in addition to calling in
question the election of the returned candidate, claim a declaration that
he himself or any other candidate has been duly elected ; in which case

he shall join as respondents to his petition all othet candidates who were
nominated at the election.

* Extract from the Rules published in the Gazeite of India Extraotdinary,
July 29, 1920.
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6. At the time of presentation of the petition, the petitioner shall
deposit with it the sum of one thousand rupees in cash or in Government
Promissory Notes of equal value at the market rate of the day as security
for the costs of the same.

7. (1) If the provisions of rule 6 are not complied with, the
Governor-General shall dismiss the petition.
{2) Upon compliance with the provisions of rule 6 —

(#) the Governor-General shall appoint as Commissioners for the
trial of the petition three persons who are or have been, or
are eligible to be appointed, Judges of a High Court within
the meaning of section 101 (3) of the Act, and shall appoint
one of them to be the President, and thereafter all applica-
tions and proceedings in connection therewith shall be dealt
with and held by such Commissioners ;

(#) the President of the Commission so constituted shall, as soon
as may be, cause a copy of the petition to be served on each
respondent and to be published in the Gazette, and may call
on the petitioner to execute a bond in such amount and with
such sureties as he may require for the payment of any
further costs. At any time wighin fourteen days after such
publication, any other candidate shall be entitled to be joined
as a respondent on giving security in a like amount antd
procuring the execution of a like bond.

(3) When in respect of an election in a constituency more petitions
than one are presented, the Governor-General shall refer all such petitions
to the same Commissioners, who may at their discretion inquire into the
petitions either in one or in more proceedings as they shall think fit.

8. Every election petition shall be inquired into by the Commission-
ers, as nearly as may be, in accordance with the procedure applicable
under the Code of Civil Procedure, 19o8. to the trial of suits : provided that
it shall only be necessary for the Commissioners to make a memorandum
of the substance of the evidence of any witness examined by them.

g. The inquiry shall be held at such place as the Governor-General
may appoint : provided that the Commissioners may in their discretion
sit for any part of the enquiry at any other place in province in which
the constituency in question is situated, and may depute any one of lhexr
number to take evidence at any place in that province.
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10. 1) Mo election petition shall be withdrawn without the leave of
the Commissioners.

(2) 1f there are more petitioners than ome no application to with-
draw a petition shall be made except with the consent of all the petitioners.

(3) When an application for withdrawal is made, notice thereof
fixing a date for the hearing of the application shall be given to all other
parties to the petition and shall be published in the Gazette.

(4) No application for withdrawal shall be granted if the Commis-
sioners are of opinion that such application has been induced by any bargain
or consideration which the Commissioners consider ought not to be
allowed.

(5) 1f the application is granted

(a) the petitioner shall be ordered to pay the costs of the respon-
dent theretofore incurred or such portion thereof as the Com-
missioners may think fit ; i

(6) such withdrawal shall be reported to the Governor-General,
who shall publish notice thereof in the Gazette ; and

(¢) any person who might himself have been a petitioner may,
within seven days of such publication, apply to be substituted
as petitioner in Ela.ce of the party withdrawing, and, upon
compliance with the conditions of rule 6 as to security, shall
be entitled to be so substituted and to continue the proceed-
ings upon such terms as the Commissioners may think fit.

11. (1) An election petition shall abate only on the death of a sole
petitioner or of the survivor of several petitioners.

(2) Such abatement shall be reported to the Governor-General,
who shall publish notice thereof in the Gazette.

(3) Any person who might himself have been a petitioner may,
within seven days of such publication, apply to be substituted as petition-
er, and, upon compliance with the conditions of rule 6 as to security,
shall be entitled to be so substituted and to continue the proceedings
upon such terms as the Commissioners may think fit.

12. M before the conclusion of the trial of an election petition the
respondent dies or gives notice that he does net intend to oppose the
petition, the Commissioners shall cause notice of such event to be
published in the Gazette, and thereupon any person who might have been
a petitioner may, within seven days of such publication, apply to be
substituted for-such respondent to oppose the petition, and shall be
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entitled to continue the proceedings upon such terms as the Commission-
ers may think fit.

13. Where at an inquiry into an electinn petition any candidate, other
than the returned candidate, claims the seat for himself, the returned
candidate or any other party may give evidence to prove that the election
of such candidate would have been void if he had been the returned
candidate and a petition had been presented complaining of his election,

14. 'When at an inquiry into an election petition the Commissioners
so order, the Advocate General or some person acting under his instruc-
tions shall attend and take such part therein as they may direct.

Explanation—The expression “Advocate General” includes also a
Governmer® Advocate, or, where there is no Advocate General or Govern-
ment Advocate, such other officer as the local Government may appoint
in this behalf,

15. (1) Save as hereinafter provided in this rule, if in the opinion
of the Commissivners—

{e) the election of a returned candidate has been procured or
induced, or the result of the election has been materially
affected, by a corrupt practice, or

(6) any corrupt practice specified in Part I of Schedule IV has
been committed, or

() the result of the election has been materially affected by any
irregularity in respect of a nomination paper, or Ly the
improper reception or refusal of a vote, or by any non-
compliance with the provisions of the Act or the rules or
regulations made thereunder, or by any mistake in the use
of any form annexed thereto,

the election of the returned candidate shall be void.

(2) 1f the Commissioners report that a returned candidate has been
guilty by an agent (other than his election agent) of any corrupt practice
specified in Part I of Schedule 1V which does not amount to any form
of bribfry other than treating as hereinafter explained or to the procuring
or abetment of personation, and if the Commissioners further veport that
-the candidate has satisfied them that— ’

(@) no corrupt practice was committed at such election by the
candidate or his election agemt, and the corrupt practices
mentioned in the report were commitéed cantrary to the
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orders and without the sanction or connivance of such candi-
date or his election agent, and
(#) such candidate and his.¢lection agent took all reasonable means
for preventing the commission of corrupt practices at such
election, and
(¢) the corrupt practices mentioned in the said report.were of a
trivial, unimportant and limited character, and
() in all other respects the election was free from any corrupt prac-
tice on the part of such candidate or any of his agents,
then the Commissioners may find that the election of such candidate is
not void.,

Explanation.—For the purposes of this sub-rule “treating”ymeans the
incurring in whole or in part by any person of the expense of giving or
providing any food; drink, entertainment or provision to any person with
the object, directly or indirectly, of inducing him or any other person
to vote or refrain from voting or as a reward for having voted or refrzined
from voting.

16, (1) At the conclusion of the inquiry, the Commissioners shall
report whether the returned candidate, or any other party to the petition
who has under the provisions of these rules claimed the seat, has been
duly elected, and in so reporting shall have regard to the provisions of
rule 42.

(2) The report shall be in writing and shall be signed by all the
Commissioners, The Commissioners shall forthwith forward their report to
the Governor-General who on receipt thereof, shall issue orders in accord-
ance with the report and publish the report in the Gazette, and the orders
of the Governor-General shall be final.

17. If either in their report or upon any other matter there is a
difference of opinion among the Commissioners, the opinion of the
majority shall prevail, and their report shall be expressed in the terms
of the views of the majority.

18. Where any charge is made in an election petition of any%corrupt
‘practice, the Commissioners shall record in their report—

(a) a finding whether a corrupt practice has or has not been proved
to have been committed by any candidate or his agent, or
with the connivance of any candidate or his agent, and the
nature of such corrupt practice, and
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(4) the names of all persons (if any) who have been proved at the
inquiry to have been guilty of any corrupt practice and the
nature of such corrupt practice with any such recommenda-
tions as they may desire to make for the excmption of any
such persons from any disqualifications they may have
incurred in this connection under these rules.

$8. “Any person who is a ruler......Legislative Assembly”.

Provided that, if the Ruler of a State in India or any subject of such

. disqualified nomiyation or . . .
a State is not - -omon ™ for T gion - to the Legislative Council of a

province, such Ruler or subject shall notl by reason of not beiny a British

nomination Legislutive Assembly
or eleotion or Council of State

that province, and no subject of such a State shall for that reason be

tI laqualifled for nomination
meligihle Telection

Legislative poweu B85. (1) The “Indian Legisla.-
E;s,f.”z.fd ok b i ture” has power to make laws—

() for all persons, for all courts, and for all
places and things, within British India';
and

(&) for all subjects of His Majesty and servants

(1861, c.67,5 22; Of the Crown within other parts of
1865, c. 17, s5. I, 2.] India?'; and
(¢) for all native Indian subjects of His
Majesty, withont and beyond as
well as within British India;® and
(d) for the government of officers, soldiers,“air-
men” and followers in His Majesty’s
(1813, 2 9ﬁ° 1833, .
s. 73 186 %.. Indian forces, wherever they are
Pyl ) ‘:'3?,‘;:‘; f@m): serving, in so far as they are not
e s benily subjeet to the Army Act, “or the Air
Fores Act”; and
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(e) for all persons employed or serving, in or
belonging to the Royal Indian
Marine Service; and '
() for repealing or altering any laws* which
(1861, c. 67, 5. 22; for the time being are in force in
il any part of British India or apply
to persons for whom the “Indian Legislature” has
power to make laws.
(2) Provided that the “Indian Legislature” has
(1861, c. 67, s. 22, Tob, unless expressly so aunthorised
Tt provise.] by Act of Parliament, power to
make any law repealing or affecting—

[1884, s. :.‘]

(%) any Act of Parliament passed after the year
one thousand eight hundred and
(1861, ¢. 67, 8. 22, b oL
1, sth and 6th pro- gixty and extending to British India
visos.. 44 and 45 Vict., . .
?'sflclzlagto. and Sch, (including the Army Act, “the Air
o Force Act” and any Act amending

the same) ; or

(#) any Act of Parliament enabling the Seore-

(1861, c. 67, s. 22, tary of State in Council to raise

41 proviso.] money in the United Kingdom for
the Government of India ;

and has not power to make any law affecting the
authority of Parliament, or any part of the unwritten

(1861, c. 67, s 22, laws or comstitution of the United
il iy Kingdom of Great Britain and Ire-
land whereon may depend in any degree the alle-
giance of any person to the Crown of the United
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Kingdom®, or affecting the sovereignty or dominion of
the Crown over any part of British India. *
(8) The “Indian Legislature” has not power,}
without the previous approval of
o r ahy  thie Secretary Ef State in Council, to
ahiind make any law empowering any
court, other than a high court, to sentence to the
punishment of death any of His Majesty’s subjects
born in Europe, or the children of such subjects, or
abolishing any high court’.

§ 1. “For all persons, for all Courts etc.”

The wording nf this clause seems to give to the Indian Legislature
concurrent power to legislate not only for the whole of India, but for the
Provinces as well. Sub-section 2 (i) of sec. 67 'is more explicit on this
point : with the previous sanction of the Governor-General any measure
for repealing or amending any Act of a Local Legislature may be intro-
duced into the Indian Legislature. No precise line of demarcation has
been drawn between the legislative sphercs of the Local and Indian
Legislatures. Although there is no formal limitation of the general
powers of legislation conferred by this section, it is, however, contem-
plated, that under the new reformed constitution of India, the Indian
Legislature will abstain from legislating on Provincial subjects, except
where those subjects are declared by the Rules of Classification under
sec. 45A of this Act to be subject to Indian Legislation. (Functions Com-
mittee's Report, para 33, p. 246 of PL IT of this book).

§ 2, “Within other parts of India.”

This section empowers the Indian Legislature to enact laws not only
for all persons in “British India”, but in other parts of “India” as well 7.e.
the jurisdiction of the Indian Legislature—so far as His Majesty’s sub-
jects and servants are concerned—extends beyond British India, into the
Indian States. Apart from the authority given to the Indian Legislature
by this section, there is a wider power to legislate for persons and things
outside British India under the Foreign Jurisdiction Act.
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§3.  “Without and beyond as well as mtlmlmnblulia"

The jurisiiction of the Indian Legisiature extends to native Indian
subjects of His Majesty, in whatever part of the yorld they -may be at
any time. )

§ 4 “Repealing or altering any laws etc.”

This clause empowers the Indian Legislature to repeai of alter any
Act of any Local Legislature in British India. Sce notes under
sec. 67 (2) . '

Although this section does not- impose any formal limitation of the
general powers of legislation of the Indian Legislature, it is contempla-
ted that the Indian Legislature will abstain from legislating on pro-
vincial subjects, except where those subjects are declared by the Rules
of Classification made under sec. 45A 1o be subject to Indian Legislation.
(Functions Report, para 33.)

§ 5. “The Indian Legislatare has not power etc "

The Non-Sovereign Characler of the Indian Legislature -The Indian
Legislatures are, according to constitutional theory, strictly non-sovereign
law-making bodies. The general characteristics of such bodies are,
according to Professor Dicey,—first, the existence of laws affecting
their constitution which such bodies must obey and cannot change ;,
hence, secondly, the formation of a marked distinction between ordinary
laws and fundamental laws ; and lastly, the existence of a person
or persons, judicial or otherwise, Laving authority to pronounce upon
the validity or consiitutionality of laws passed by such law-making bodies.
Each of these three characteristics is noticeable with reference to the
Indian Legislatures, Imperial and Provincial. Although the Indian
Legislature can pass laws as important as any Act passeg bsr the
British Parliament, the authority of the Legislature as regards law-making
is completely subordinate to, and dependent upon, the Acts of Parliament
which constitute the Legislatures. The legislative powers of the Indian
Legislatures arise from definite Parliamentary enactments (such as the
statutes of 1853, 1861, 1892, 1909 and 191g9) which have all now been
consolidated into one statute ¢4z, the Government of India Act. This
rew Act might be termed the Constituent and Fundamental Law of the
Government of India. In the next place, the Indian Legislatures are
also non-sovereign in that they are bound by a large number of Regula-
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tions and Rules which the Executive Government of India is empowered
to frame under the constituent law mentioned above, which cannot be
changed by the Indian legislative bodies themselves, but which can be
changed only by the’ Executive Government or by the superior power of
the Imperial Parliament. Again the powers of the Legislatures as to
law-making are also specifically restricted by rules as well as by statutes.
Thus the Indian Legislature *“has not power to make any law affecting
the authority of Parliament or any part of the unwritten laws or consti-
tution of the United Kingdom of Great Britain and Ireland whereon may
depend in any degree the allegiance of any person to the Crown of the
United Kingdom or affecting the sovereignty or dominion of the Crown
over any part of British India.”

Lastly, the Courts in British India are constitutionally vested with
the power of pronouncing upon the validity or constitutionality of laws
passed by the Indian Legislatures. The Courts treat Acts passed by the '
Indian Legislature precisely in the same way in which the King’s Bench
Division treats the bye-laws of a railway company., No Judge in India
or elsa\vherc ever issues a decree which declares invalid, annuls, or makes
void a law or regulation made by the Indian Legislature. But when any
particular case comes before the Courts, whether Civil or Criminal, in
which the rights or liabilities of any party are affected by the legislation
of the Indian Legislature, the Courts may have to consider and determine
with a view to the particular case whether such legislation was or was not
within the legal powers of the Legislature, which is ol course the same
thing as adjudicating as regards the particular case in hand upua the
validity or constitutionality of the legislation in question.

. ‘Thus in the case Queen vs. Burah (3 1. L. R. Caleutta Series, p. 63}
“the High Court held a particular legislative enactment of the Governor-
General in Council to be in excess of the authority given to him by the
Imperial"Parliament and therefore invalid, and on this ground entertained
an appeal from two prisoners which, if the enactment had been valid, the
Court would admittedly have been incompetent to entertain. The Privy
Council, it is true, held on appeal that the particular enactment was with-
in the legal powers of the Council and therefore valid, but the duty of the
High Court of Calcutta to consider whether the legislation of the Gover-
nor-General was or was not constitutional, was not questioned by the
Privy Council. To look at tte same thing from another point of view,
the Courts in India treat the legislation of the Governor-General in Council
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in a way utterly different from that is which any English Court can treat
the Acts of the Imperjal Parliament. An Indian tribunal may | be called
upon to say thatan Act passed by the Governor-General need not be
obeyed because it is unconstitutional or void. No British Court can
give judgment, or ever does give judgment, that an Act of Parliament
need not be obeyed because it is unconstitutional. Here, in short, we
have the essential difference between subordinate and sovereign legisla-
lative power”. (Anson).

The net effect of the powers and restrictions relating to the Indian
Legislature cannot be better described than in the words of Lord
Selbourne in the case of Queen v. Burak, referred to above. He says—
“The Indian Legislature has powers expressly limited by the Act of the
Imperial Parliament which created it, and it can, of course, do nothing
beyond these limits which circumscribe these powers. But when acting
within these limits, it is not in any sense an agent or delegate of the Im-
perial Parliament, but has, and was intended to have, plenary powers of
legislation, as large and of the same nature, as those of Parliament itself.
The established courts of justice, when a question ariscs whether the
prescribed limits have been exceeded, must of necessity determine that
question : and the only way in which they can properly do sois by look-
ing to the terms of the instrument, by which affirmatively the legislative
powers were created, and by which negatively they are restricted. If wha.t
has been done is legislation within the general scope of the 1fﬁrmatwe
words which give the power, and if it violates no express condition or res-
triction by which that power is limited (in which would of course be in-
cluded any Act of the Imperial Parliament at variance withit), it is not
for any court of* justice to enquire further or to enlarge constructively
those conditions and restrictions,”

If we examine closely we shall find that the powers of e Indian
Legislature are actually more extensive than those of the Federal Parlia-
ment of Canada or any Dominion Parliament. As Professor Keith points
out—~"They cover not only the power to make laws for all persons,
cofirts, places, and things within British India, which are the powers of
a Dominion Parliament in a Unitary Dominion and which are, of course,
much in excess of the powers of any Federal Parliament, but they include
authority with regard to all British subjects and servants of the Crown in
other parts of India, and all native Indian subjects of His Majesty within
and beyond British India, the regulation of His Majesty’s Indian forces,
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wherever serving, in so far as they are not subject to the Army Act—a
power conferred hy the Imperial Army Act also on colonial legislatures—
the government of persons in the Royal Indian Marine Service within the
limits of Indian waters, defined in Sec. 66 as the high seas between the
Cape of Good Hope on the west and the Straits of Magellan on the east—
a power only conceded in 1911 to Dominion Parliament as regards Domi-
,nion naval forces—and, most remarkable of all, a power to repeal any
Act of the Imperial Parliament passed prior to 1861, except any Act en-
abling the Secretary of State in Council to raise money in the United
Kingdom. To Acts of Parliament after 1860 the doctrine of repeal does
not apply and the Council may not pass a law affecting the authority of
Parliament, any part of the unwritten law or constitution of the United
Kingdom dealing with allegiance or the Sovereignty or dominion of the
Crown over any part of British India. All these restrictions, however,
apply equally to any Dominion Parliament, and the only specific restraint
on the Council peculiar to itself is that it may not, without the previous
approval of the Becretary of State in Council, empower any but High
Court to sentence to death a European British subject, or the child of such
a subject or abolish a High Court.

“Phrough the curious and somewhat inadvertment grant of the power
to alter any Act of Parliament prior to 1861 the Indian Legislative Coun-
cil has some odd poweis ; it could repeal the provisions requiring obe-
dience to the orders of the Secretary of State, the limitations on the power
of the Governor-General in Council or local Governments to make war
or treaties, the provisions regarding the jurisdiction, powers and autho-
rities of the High Courts etc.”

§6. “Whereon may depead......United Kingdom”

These words are somewhat indefinite, and a wide meaning was attri-
buted to them by Mr. Justice Norman in the ‘case of /n the matter of
Ameer Khan, 6 Bengol Law Reports, 392, 456, 459. In this case, which
turned on the validity of an arrest under Regulation III of 1818, the
powers of the Indian Legislature under successive charters and enact-
ments were fully discussed.— Hbert. )

Aliegiance means “the nacural, lawful and faithful obedience which
every subject owes to the Supreme Magistrate " (Wiarion.)
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§7. “Abolishing any High Court.”
1t appears from this section that, although the Indian Legislature may
not create a High Court, yet it can abolish any High Court with the
previous approval of the Secretary of State in Council.

86. (1) A law made under this Act for the
Laws for the Roysl Royal Indian Marine Service shall
[iese, e Seviee, not apply to any offence unless
14) 3] the vessel to which the offender
belongs is at the time of the commission of the
offence within the limits of Indian waters, that is
to say, the high seas between the Cape of Good Hope
on the West and the Straits of Magellan on the East,

and any territorial waters between those }imits.

(2) The punishments imposed by any such law
for offences shall be similar in
character to, and not in excess.of,
the punishments which may, at the time of making
the law, be imposed for similar offences under the
Acts relating to His Majesty’s Navy, except that, in
the case of persons other than Europeans or Ameri-
cans, imprisonment for any term not exceeding
fourteen years, or transportation for life or any less
term, may be substituted for penal servitude.

(1884, s. 2, prov. (4).]

67. (1) Provision may be made by rules under

Business at meetings.  v01S Act for regulating the course of

L1919, s. 24 (2)) business and the preservation of

order in the chambers of Indian legislature and as to

tbe persons to preside at the meetings of the Legisla-

tive Assembly in the absence of the president and the
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deputy-president ; and the rules may provide for the
number of members required to constitute a quorum,
and for prohibiting or regulating the asking of ques-
tions’ on, and the discussion of, any suhject specified
in the rules.

(2) It shall not be lawful without the previous
(861, & 67, 5. 19, Sanction of the Governor-General,
peov.] to introduce at any meeting of
“either Chamber of the Indian legislature” any
measure affecting—

(@) the public debt or public revenues® of India,
or imposing any charge on the revenues
of India; or

(&) "the religion or religious rites® and usages of
any class of British subjects in India ; or

(c) the discipline or maintenance of any part
[ 1910, sch. I1. Pt of His Majesty’s military, naval
1] “or air” forces, or
(d) the relations of the Government with
foreign princes or states’.
“ or any measure—
(i) regulating any provincial subject® or any
part of asprovincial subject, which
L 2 has not been declared by rules under
this Act to be subject to legislation by the Indian
legislature ; or
(ii) repealing or. amending any Act of a local
legislature®; or
281
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- (iii). repealing or amending any Act or ordin-
ance made by the Governor-General.

“(2A) Where in either chamber of the Indian
legislature any Bill has been introduced, or is pro-
posed to be introduced, or any amendment to a Bill is
moved, or proposed to he moved, the Governor-Gene-
ral may certify” that the Bill, or any clause,of it,
or the amendment, affects the safety or tranquillity
of British India, or any part thereof, and may direct
that no proceedings, or that no further proceedings,
shall be taken by the chamber in relation to the Bill,
clause, or amendment ; and effect shall be given to
such direction.”

“(8) If any Bill which has been passed by one
chamber is not, within six months
after the passage of the Bill by that
chamber, passed by the other chamber either with-
out amendments or with such amendments as may be
agreed to by the two chambers, the Governor-Gene-
ral may in his discretion refer the matter for decision
to a joint sitting of both chambers® : Provided that
standing orders made under this section may provide
for meetings of members of hoth chambers appointed
for the purpose, in order te discuss any difference of
opinion which has arisen between the two chambers.

“(4) Without prejudice to the powers of the
Governor-General under section sixty-eight of this
Act, the Governor-General may, where a Bill has
been passed by both chambers of the Indian legisla-

282

(1919, Ser. 24 (3)—
3



§ 1] THE INLIAN LEGISLATURF.

ture, return the Bill for reconsideration’ by either
chamber.

“(5) Rules made for the purpose of this section
may contain such general and supplemental provi-
sions as appear necessary for the purposg of giving
full effect to this section.

“(6) Standing orders may be made providing for
the conduct of business and the procedure te be
followed in either chamber of the Indian legislature
in so far as these matters are not provided for by
rules made under this Act. The first standing orders
shall be made by the Governor-General in Couneil,
but may, with the consent of the Governor-General,
be altered by the chamber to which they relate.

“Any standing order made as aforessid which is
repugnant to the provisions of any rules made under
this Act shall, to the extent ef that repugnancy but
not otherwise, be void.

“(7) Subject to the rules and standing orders
affecting the chamber, there shall be freedom of
speech in both chambers® of the Indian legislature.
No person shall be liable to any proceedings in any
court by reason of his speech or vote in either
chamber, ar by reason of anything contained in any
official report of the proceedings of either ehawber.”

§1. “Rales regulating the adiring of questiens etc.”

Rules under this section have not yet been published : but the general
ptinciples on  which the Rules will be framed can ‘be gathered from
para; 286.of the M. C. Report (Documents {,p. 558) and para. 148 of

283



THE INDIAN CONSTITUTION. [Sec. 67.

the Government of India’s First Reforms Despatch (printed in Part
IT of this book pp. 135-136.)

§2 “ Public debt,” “ Public revenues.”

See notes under sec. 20 anfe.

§.3. “ The religion or religious rites etc.”

We should recall, in this connection, the famous words of the Royal
Proclamation of 1858— ;

“Firmly relying Ourselves on the truth of Christianity, and-acknowledg-
ing with gratitude the solace of Religion, We disclaim alike the Right and
the desire ta impose our Convictions on any of Qur Subjects. We declare
it to be Our Royal Will and Pleasure that nore be in anywise favoured,
none molested or disquieted by reason of their Religious Faith or
Observances ; but that all shall alike enjoy the equal and impartial
protection of the Law: and We do strictly charge and enjoin all those
who may be in authority under Us, that they abstain from all interference
with the Religious Belief or Worship of any of Our Subjects, on pain of
Our highest Displeasure.”

§4. “The relations of the Governmet with foreign princes
or States.”

See notes under sec. 44 pp. 18.4-188.

§5 “ Any measure regulating any provincial subject.”

Among provincial subjects there are some which are subject to legisla-
tion by the Indian Legislature (see #p. 258-268, Part 11 of this book): there
are others which are not so subject. If any measure affecting the latter
class of provincial subjects is to be introduced at any meeting of either
chamber of the Indian Legislature, the previous sanction of the Governor-
General must have to be obtained.

§6. “Repealing or amending any act of a lecal legislature ”

The essential feature of the systemn of legislation in British India is
that save for certain powers entrusted to the Indian Legislature by this
section, “the Indian Legislature as regards British India, and each of the
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provincial legislatures as regards its own province, have in theory
concurrent jurisdiction over the whole legisiative field." Thus, according
to this section, the Indian Legislature, with the previous consent of
the Governor-General, is competent tu repeal or amend any Act of a
local legislature : similarly according to sec. oA (3) (i) the local leyisla-
ture may with the previous sanction of the Governor-General, pass a
law altering or repealing any provision of an Act of the Indian Legisla-
ture madec after- the commencement of the Government of India
Act, 1919.

§7 “The Governor-General may certify etc.”

This sub-section is supplementary to section 67B : it empowers the
Governor-General to use his power of certificate in preventing the passage
of a law affecting the safety or tranquillity of British India or any part
thereof. Sec. 675, on the other hand, enables the Governor-General
to secure the passage of any law which he deems “essential for the safety,
tranquillity @r interests of British India or any part thereof.” The
original proposal was to empower the Governor-(ieneral to certify that the
passage of a Bill was essential for the safety, tranquillity or interests
of British India, or that a state of emergency had arisen ; and on such
certificate  being given, the Cpuncil of State was to be empowered,
without obtaining the concurrence of the Legislative Assembly, to pass
laws which were meant to have effect as if passed by both Chambers.

For reasons which prompted their rejection of the process of certifica-
tion by a Governor to a grand committee in a province, the Joint Select
Committee “are opposed to the proposals in the Bill which would have
enabled the Governor-General to refer to the Council of State, and to
obtain by virtue of his official majority in that body, any legislation which
the lower chamber refuses to accept, but which he regards as essential
to the discharge of his duties. The Committee have no hesitation in
accepting the view that the Governor-General in Council should in all
circumstances be fully empowered to secure legislation which is required
for the discharge of his responsibilities ; but they think it is unworthy
that such responsibility should bc conceumled through the action of a
Council of State $pecially devised in its composition to secure the
necessary powers. They believe that in such a case it would add strength
to the Government of India to act before the world on its own respon-
sibility. In order, however, that Parliament may be fully apprised of the
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position and of the considerations which led to this exceptionai procedure,
they advise that all Acts passed in this manner should be laid before
Parliament, who would naturally consider the opinion of the standing
committee already referred to.”—/, C. §. R.

$8 “Joint sitting of both Chambers.”

This sub-section provides for the settlement of deadlocks between the
two chambers of the Indian Legislature. If one chamber passes a Bill,
and the other.chamber refuses to pass it within six months without any
amendments, or with such amendments as may be agreed to by both
chambers, the (Governor-General is empowered to refer the Bill to a joint
sitting of both chambers.

The joint sitting 1s an uld contrivance 1n Parhamentary Government.
It is founded on the practice of conflicting legislative chambers at times
appointing representatives to meet in conference anthorized to discuss
questions in dispute, and to sugyest possible modes of settiement. In
that practice, recognized both 1n Great Britain and her colohies, as well
as in the United States, may be found the germ of which the joint sitting
elaborated in this Constitution is the development.

In the Australian Commonwealth the question upon which the mem-
bers present at the joint sitting “may deliberate and shall vote together”

ure (1) the hill as last proposed by the House of Representatives ; und
(2) any amendments which have been made by one House and not agreed
to by the other. Any such amendments which are affirmed by an
absolute majority of the total number of the members of both Houses
will be taken to be carried ; and the Bill itself, with any amendments so
carried, must be voted upon, and if affirmed by a <imilar “absolute
majority” of members it will be presented for the Royal assent, as if it
had been passed by both Houses separately.

Sec. 57 of the “Commonwealth of Australia Constitution Act”
(63-64 Vict. ¢, 12) runs as follows

“T'he members present at the joint sitting may deliberate and shall
vote together upon the proposed law as last proposed by the liouse of
Representatives, and upon amendments, if any, which have been made
therein by one House and not agreed to by the other, and any such
amendments which are affirmed by an absolute majority of the total
number of the members of the Senate and House of Representatives shall
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be taken to have been carried, and if the proposed law with the amend-
ments, if any, so carried is affirmed By an absolute majority of the total
number of the members of the Senate and House of Representatives, it
shall be taken to have been duly passed by bnth Houses of the Parlia-
ment, and shall be presented to the Governor-General for the Queen’s
assent.,” [It should be noted that this scheme for the settlement of dead-
locks does not extend to Bills originating in the Senate ; it igonly applic-
able to Bills which have bhed#h initiated in and passed bythe House of
Representatives.]

The standing orders of the Indian Legislature will have to provide for
such an “absolute majority” for passing measures referred to a joint sit-
ting of both Houses, otherwise there will be the risk of the Legislative
Assembly swamping the more select and small body—the Council of State.

§9. “The Governor-General may retarn the Bill for reconsideration.”

This sub-section is apparently based on the following part of sec. 58
of the “Commonwealth of Anstralia Constitution Act”—

“The Governor-General may return to the House in which it origi-
nated any proposed law so presented to him, and may transmit therewith
any amendments which he.may recommend, and the Houses may deal
with the recommendations.”

Although the sub-section merely speaks of “returning” a Bill “for re-
consideration,” its implication is that he will transmit, along with the Bill,
any changes or additions which he may recommend. It may so happen
that the Governor-General finds himself in general agreement with the
principles of a Bill passed by hoth Houses of the Legislature, but he is
unable to give his assent to it, unless it is modified in certain directions :
under such circumstances he may return it for reconsideration by either
Chamber. This power of returning Bills with suggested amendments
is of special value, towards the end of a session, when RBills have been
passed through all their stages in both Houses of the Indian Legislature,
and when it has been found that inaccuracies or discrepancies have
crept into some of them,

§ 10. “Thagshnlhﬁuhnofmkinbﬂhdlnhn"

The English, French, German and American constitutions agree in
providing *that the legislative members shall have perfect liberty of
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speech and debate in the chambers and committee rooms of the legisla-
tive bodies ; 7. ¢, that they shall not be held responsible for their words
in these places when discharging their legislative duties, except by the
house to which they belong. The fullest and most complete ventilation
of every plan, object and purpose is necessary to wise and beneficial
legislation. This could never be secured if the members should be held
under the regraints imposed by the law of slander and libel upon private
character. 11511: is no doubt that this pl‘iiege may be grossly abused,
since every word used in debate, and frequently something more, is now
reported to the public ; but the danger to the general welfare from its
curtailment is far greater than to individuals from its exercise.”-—Burgess,
Political Science and Constitutional Law, 17, 122,

In the United States of America the members of Congress have the
freedom of speech and debate in their respective houses. The exact
wording of the constitution is that for any specch or debate in either
house they shall not be questioned in any other place. This means that
only the house itself can call 2 member to account for what he says in
the house. [t means that he is not subjert to any prosecution for libel
or slander before the Courts for what he says n the house to which he
belongsor in its committees, or for the official publication of what he
says.

In Great Britain the members of both Houses of Parliament have
perfect freedom of speech and debate in their respective houses. They
cannot he legally dealt with for anything said in the House by any Court
or body outside the House. If, however, they cause their words or
speeches to be published, they are subject to prosecution for libel, like
private persons (Anson, Law and Custom of the constitution, pp. 139,
246, May, Parliamentary Practice, rr2, 122, 142, 143) : this was the
decision in the famous case of Stockdale v. Hansard, making the members
of the House of Commons liable to prosecution for libel in case their
words are defamatory of private character and in case they cause the
-publication of these words (Prof. Burgess doubts whether the decision in
Stockdale vs. Hansard is held to apply to the members of the House of
Lords). ‘

It is likely that the principle laid down in Stockdale vs. Hansard will
be applicable to members of both Houses of the Indian Legislature, if the

~ words used by them are defamatory of private character, and if they
cause the publication of these words: it seems however, that they will
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not be liable to prosecution if their' words are owly published in the
officiad report of the proceedings.

67A.—“(1) The estimated annual expenditure

Indian budget 1919, 20d revenue of the Governor-General
s 25} in Council shall be laid in the form
of a statement before both chambers of the Indian
legislature in each year.

“(2) No proposal for the appropriation' of any
revenue or moneys for any purpose shall be made
except on the recommendation of the Governor-
General.?

“(3) The proposals of the Governor-General in
Council for the appropriation of revenue or moneys
relating to the following heads of expenditure shall
not be submitted to the vote of the legislative
assembly, nor shall they be open to discussion by
either chamber at the time when the annual state-
ment is under consideration, unless tho Governor-
General otherwise directs—

(7) interest and sinking fund charges® on
loans ; and
(é7) expenditure of which the amount is pre-
scribed by or under any law ; and
(#i7) salaries and pensions of persons appointed
by or with the approval of His Majesty
or hy the Secretary of State in Council ;
and
(év) ,salaries of chief commissioners and judicial
commissioners ; and
289
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() expenditure classified by the order of the
Governor-General in Council as—
(@) ecclesiastical ;
(&) political ;
(¢) defence.

“(4) If any question arises whether any proposed
appropriation of revenue or moneys does or does
not relate to the above heads, the decision of the
Governor-General on the question shall be final.

“(5) The proposals of the Governor-General in
Council for the appropriation of revenue or moneys
relating to heads of expenditure not specified in the
above heads shall be submitted to the vote of the
legislative assembly in the form of demands for
grants.

“(6) The legislative assembly may assent or
refuse its assent to any demand or may reduce the
amount referred to in any demand by a reduction of
the whole grant.

“(7) The demands as voted by the legislative
assembly shall be submitted to the Governor-General
in Counecil, who shall, if he declares that he is satis-

fied that any demand which has heen refused by the
legislative assembly is essential to the discharge of
his responsibilities, act as if it had been assented to,
notwithstanding the withholding of such assent or
the reduction of the amount therein referred to, by
the legislative assembly.
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“(8) Notwithstanding anything in this section
the Governor-Genéral shall have power, in cases of
emergency, to authorise such expenditure as may, in
his opinion, be necessary for the safety or tranquillity
of British India or any part thereof.

“This is a new provision for the submission of the Indian Budget to
the vote of the Legislative Assembly, on the understanding that this body
is constituted as a chamber reasonably representative in character and
elected directly by suitable constituencies. The committee consider it
necessary (as suggested to them by the consolidated fund charges in the
Imperial Parliament) to exempt certain charges of a special or recurring
nature, which have been set out in the Bill, ¢,¢, the cost of defence, the
debt charges and certain fixed salaries, from the process of being voted.
But otherwise they would leave the Assembly free to criticise and vote
the estimates of expenditure of the Government of India. It is not, how-
ever, within the scheme ot the Bill to introduce atthe present stage any
measure of responsible Government into the central administration, and
a power must be reserved to the Governor-General in Council of treating
as sanctioned any expenditure which the Assembly may have refused to
vote if he considers the expenditure to be necessary for the fulfilment of
his responsibilities for the good yovernment of the country. [t should
be understood from the beginning that this power of the Governor-
General in Council is real, and that it is meant to be used if and when
necessary "— /. S. C. R, Vide “Indian Legislative Rides,” App. A.

§ 1. “Appropriation of any revenue or moneys.”

An appropriation of revenue or moneys is the setting apart, assigning
or applying to a particular use or to a particular person a certain sum of
money. [t is an application of money already raised or an authority to
spend money already availablé, Public revenue is generally paid into a
consolidated fund. Into this fund flows every stream of the revenue,
the proceeds of taxation, fees, penalties and other sums of money received
by the treasury on behalf of His Majesty. From this fund proceed the
supplies necessary for carrying on the various branches of the public-
service. (May's Parlinmentary Practice, roth. Ed., 558). In addition to
the consolidated fund there may be large sums of money raised on loan,
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Of this a separate account is kept s not coming under the heading of
revenue. In this section, however, the words ‘‘revenue or moneys” are wide
enough to cover loan money as well as revenue. The revenie or money
can only be issued by virtue of a legal appropriation, that is, by an Act of
the Legislature.

“Statutory provision must be made by Parliament during ench finan-
cial year, to ensure that all the money therein raised for the service of
the Crown be applied to a distinct use either wholly or partly, within the
current financial year ; as the proceeds of taxation should not be
reserved for accumulation pending the decision of Parliament or otherwise
left without specific appropriation,” (May's Parl. Prac. 1oth Ed. p. 557)

§ 2, “No proposal for appropriation......except on the recommenda-
tion of the Governor-General.”

Standing Order No. 66 of the British House of Commons provides
that it will not receive any petition, or proceed upon any motion, for a
grant or charge upon the public revenue, whether payable out of the.
Consolidated Fund or out of .money to he provided by the Parliament,
except upon the recommendation of the Crown. This rule adopted in
1706 was designed to prevent improvident expenditure on private initia-
tive. It has proved not only an invaluable protection to the Treasury but
a bulwark for the authority of the ministry. Its importance has been so
well recognized that it has been embodied in the fundamental laws of the
self-governing colonies* and in this sub-section of the Government of
India Act.

“Although in terms the rule applies only to a motion for making a
grant, if has been construed to cover any amendment for increasing a
grant beyond the amount recommended from the Crown—an extension
certainly needed o protect both the Treasury and the authority of the
ministers. When, therefore, a minister moves that a sum of money be
granted for a definite purpose no amendment is in order either te increase
that sum or to alter its destination. But the rule does not forbid a reduc-
tion. It follows that if any member deems the sum named too small, his

* British North America Act § 54. Commonwesith of Australia Constitation
Act, § 56—"A vote, resolution, or proposed law for the appropriation of revenue
or moneys shall not be passed unless the purpose of the appropriation has in the
rame Bession been recommended by message of the Governor-General to the
House in which the proposal originated.”
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only course is to move to reduce it in order to draw attention to its insuffi-
ciency.”

“A still greater extension of the rule is made in its apphication to
taxes ; but this does not depend upon the stanaing order, but upon a
general constitutional principle which has gradually been evolved there-
from. The principle has, in fact, been expanded until it may be stated in
“the general form that no motion can be made to raise or cxpend national
revenue without a recommendation from the Crotwn, or to increase the sum
asked for by the Crown. The government has accordingly, the exclusive
right to propose fresh national axation, whether in the form of new taxes,
or of higher rates for existing ones, and no private member can move to
augment the taxes so proposed. He can, however, move to reduce them,
and he is even free to bring in a bill to repeal or reduce taxes which the
government has not proposed to touch.” —ZLowells Government of Eng-
land, Vol. I, pp. 279-283.

§3 “Sinking fund charges.”

These consist of special sums of money ear-marked for the repayment
of loans, or specified sums annually devoted to the discharge of debt and
to the “terminable annuities.” Under all sinking fund systems thereis a
determination of part of the revenue to the purpose of repayment which,
if steadily persisted in, will extingwish the liabilities, unless the relief so
obtained is used for fresh loans. For further details about the Sinking
Fund System, see Bastable, Public Finance, pp. yor—7os.

67B.—“(1) Where either chamber of the Indian
Provision for case of 1€Gislature refuses leave to intro-
failare to pass legila-  duce, or fails to pass in a form
(1919, ¢ 26.] recommended by the Governor-
General, any Bill, the Governor-General may certify
that the passage of the Bill is essential for the safety,
tranquillity or interests of British India or any part
thereof, and thereupon—
(@) if the Bill has already been passed by the
other chamber, the Bill shall, on signa-
ture by the Governor-General, notwith-
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standing that it has not been consented
to by both chambers, forthwith become
an» Act of the Indian legislature in the
form of the Bill as originally introduced
or proposed to be introduced in the.
Indian legislature, or (as the case may
be) in the form recommended hy the
Governor-General ; and

() if the Bill has not already heen so passed,
the Bill shall be laid before the other
chamber, and, if consented to by that
chamber in the form recommended by
the Governor-General, shall hbecome an
Act as aforesaid on the signification of
the Governor-General’s assent, or, if
not so consented to, shall, on signature
by the Governor-General, become an
Act as aforesaid.

“(2) Every such Act shall be expressed to be
made by the Governor-General, and shall, as soon
as practicable after heing made, be laid before both
Houses of Parliament, and shall not have effect until
it has received His Majesty’s assent, and shall not
be presented for His Majesty’s assent until copies
thereof have been laid before each House of Parlia-
ment for not less than eight days on which that
House has sat; and upon the signification of such
assent by His Majesty in Council, and the notifica-
tion thereof by the Governor-General, the Act shall
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