
,§ I.] THE INDIAN LEGISLATURE. 

havetbe same foroe and effeot as an Act passed by 
the Indian legislature and 11duly assented to : 

"Provided that, where in the opinion of the 
Governor-General a state of emergenoy exists which 
justifies such action, the Governor-General may 
direct that any such Act shall come into operation 
forthwith, and thereupon the Act shall have such 
force and effect as tt.foresaid, subject, however, to 
disallQwance hy His Majesty in Oouncil". 

The proposal in'the Montagu-Chelmsford Report (para 279) was that 
the Governor-General should be empowered to certify that the passage of 
a BIll is essential for the safety, tranquillity or interests of :flritish India, 
or that a case of emergency has arisen, and that, on such certificate being 
given, the Cuuncil of State should be empowered, without -obtaining the 
concurrence of the Legislative Assembly, to pass laws which were to have 
effect as if passed by both Chambers, 

The Joint Select Committee, however, thoroughly changed this pro­
posal into the one embodied In this section (see Notes under sec. 67 (zA) : 
it contains two safe-gu3lds 1\gl!inst the possible misuse of the certifying­
power viz. (I) that a Bill passed by the Governor-General under the 
certifying power must be laid before each HOllse of Parliament for not 
less than eight days on which that HOLlse has sat; (z) that it must receive 
His Majesty's assent: it is only upon the signification of sllch assent by 
His Majesty in Council and the notification thereof by the Governor­
General, that the Act will be deemed to be an Act passed by the Indian 
Legislature and duly assented to . 

. The proviso to this Section, however, empowers the Governor-General 
~in case of emergency-to direct that any such Act shall come into 
operation forthwith: the Act is, however, later subject to disallowance by 
His Majesty in Council. 

68. (1) When a Bill haf4 been passed "by both 

Anent of Gove",or­
Geoeral to Acts. (.861 
c. 67. I. 20; 1919. :and 
Sch •• Pt. II.] 

ohambers of the Indian legiRlature." 
the Governor-General, may declare 
that he assentFi to the "BillH or that 
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THE INDIAN CON,STitUTION. [Sec:. fit. , 

he ,,'itbholds' assent from the "Bill," or that he re­
serves the "Bill" far the signification of His Majesty'" 
pleasure thereon. 

, (2) "A Bill passed by both chambers of the 
Indian legislature shall not become an Act" until the 
Governor-General has declared his fLSsent thereto, or, 
in the case of a "Bill" reserved for the signification of 
His Majesty's pleasure, until Hi~ Majesty "in Oouncil" 
has signified his assent and that assent h~ been 
notified by the Governor-General. 

All legislative measures passed by the legislatures in India are subject 
to the powe.of \'eto on the p;trt of the Crown and of the authorities 
representing the Crown in India, as in the case of all colonial legislatures. 
When a bill passed by both Houses of the Indian legislature is presented 
to the Governor-General for his assent, he may do one of the followir.g . 
three things-

(1) He may assent to the Bill; and thereupon it becomes law and 
remains law unless it is expressly disallowed by His Majesty 
in Council (sec. 69). 

(2) He may withhold assent, that is absolutely \'eto the Bill, and 
thereupon it is lost for the time being. 

(3) He may receive the Hill for the signification of His Majesty's 
pleasure thereon; such a Bill cannot become an Act until 
His MaJesty in Council has signified his assent, and that 
assent has been notified by the Governor-General. 

69. (1) When an Act of the "Indian legislature 
Powe, nf Crown to has been assented to by the Gover­

disallow Acts. [1772 • nor-General, he shall send to the 
~. 37 ; 1861. c. 67. S.21 ; 

19'9. 2nd Sch., Pt. II.] Secretary of State an authentic copy 
thereof, and it shall be lawful for His Majesty "in 
Council" to signify his disallowanoe of any such Act. 

(2) Where the disallowance of any such Act has 
been RO Rignified, the Governor-General shall forth-
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SEC. 71.] REGULATIONS AND ORDINANCES. 

with notify the disallowance, and thereupon the Act, 
~s from the datc of the notification, shall become void 
accordingly. 

70. Rppealed by tlte GOL'prnmpnt of India Act, 
1919. 

REGULATIONS AND ORDINANCES. 

71. (1) The Local Government of any part of 
British India to which this section 

Power to make regu-
lations, [1870, C, 3. s. I, for the time being applie~ may pro­
para I.J 

pose to the Governor-G~neral in 
Council the draft of any regulation for the peace and 
good government, of that pa,l't, with the reasons ~ol' 

proposing the regulation. 

(2) 'fhereupon the Governor-Genera.l in Council 
may take any such draft and reasons 

[1870 c. 3. s. I, para, 2.] 
into consideration; and, when any 

such draft has been approved by the Govel'llol'-General 
in Council and assented to hy the Governor-General, 
it l'lhall '& published in the Gazette of India and in 
the local official gazette, if ally, and shall thereupon 
have the like force of law and he subjeet to the like 
disallowance as it it were an Act of the "Indian legis­
latul'e_'~ 

(3) 'fhe Governor-General shall send to the Secre­

[1870, c. 3, 8. 2.j 
tary of State in Couneil an authentic 
coPy of every regulation to which he 

haR assented under tbilil section. 
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THE INDIAN COIl$TI1'UTION. 

(81\.) A l'eguiation made under this section for 
any territory shall not be invaJid by 
reason only that it confers or dele­

gates power to confer on courts or admin.istrative 
authorities power to sit or act outside the territory in 
respect of which they have jurisdiction or functions, 
or that it confers or delegates power to confer appel­
late jurisdiction or functions on courts or administra­
tive authorities sitting or acting outside the territory. 

(4) 'rhe Secretary of State may, by resolution in 

( 8 council, apply this section to any I 70, c. 3. I. I, paras 

I, 3·] part of Brit.ish India, as from a date 
to be fixed in the resolution, and withdraw the applica­
tion of this section from any part to whieh it has been 
applied. 

This power to make regulations was conferred by the Act of 1870, with 
the object of providing a more summar), legislath'e procedure for the more 
backward parts of British India. The enactment conferring the power 
was passed in consequence of a despatch from the Government of 

India drafted by S"H. S. Maine. (See Minutes by Sir H $. Maine, Nos. 
67·69.) The regulations made under it must be distinguished from the 
(lId Madras, Bengal, and Bombay regulations, which were made before 
1833 by the Governments of the three presidencies and some of 
which are still in force.-Jlbert . 

72. The Governor-General may, in cases of emer­

Power to make ordi· 
UIUICH in c ... e. of 
ellltrcency. [1861, c. 
6'/, • 23; 1919, 2Dd 
Scb .. :.Pt. II.) 

gency, make and promulgate ordi­
nances for the pettee and good gov­
ernment of British India or any 
part thereof, Rnd any ordinance so 
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made shall, for the space of not more than six months 
from its promulgation, have the like fot:Oe of law as an 
Act passed l?y the "Indian Legislature" ; but the power 
of making ordinances under this section is subject to 
the like restrictions as the power 'of the "Indian 
Legislature" to make laws; and any ordinance made 
under this section is subject to the like disallowance 
as an Act passed by the "Indian Legislature," and 
may be controlled or superseded by any such Act. 

The ordinances made and promulgated under thIs seetion, like Bills 
passed by both Houses of the Indian Legislature, are subject to disallow­
ance by His Majesty in Council. Whenever the Gorernor-General is 
persuaded that an emergency exists, he may legislate independently of 
the Legislature, and the Ordinances so made have full force for six 
months, provided they are not, prior to the expiry of the period of six 
months, disallowed by His Majesty in Councilor controlled or superseded 
by an Act of the I ndian Legislature. The competence of the Governor­
General to make and promulgate such Ordinance~ has recently been up­
held by the Judicial Committee of the Privy Council. 

'The power given by this section has rarely been exerr:ised, and 
should be called into action on urgent occasions. The reasons for n 
resort to It should always be recorded, and these .. together with the 
Ordinance itself, should be ~ubmitted without loss of time to His 
l\Iajesty'~ Government."-Ilbe,.t. 

OOVERNOR'S LEOISLATIVE COUNCILS. 

'72A.-"(I) There shall be a legislative council in 
every governoes province1, whioh 
shall consist of the members of the 

Composition of 1O'f­
ernora' legillati"e coati· 
cill. [1919. I. 7.) 

executive council and of the m.· 
bers nominated or elected as provided by this Act. 
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THE INDIAN CONSTITUTION. 

HThe governor shall' not be a member ~f the 
legislative coun~il, but shall have the right of ad­
dressing the council, and may for t~at purpose 
require the attendance of its membel'8. 

"(2) rrhe number of members of the gr.vernol's' 
legislative coullcils shall be in accordance with the 
table set out in the l!"irst Schedule to this Act; and 
of the members of each council not more than twenty 
per eent. shall he official members, and at least 
seventy per cent. shall be elected members2 : 

Provided that-. 
(aJ subject to the maintenance of the abov~ 

proportions, rules under the prinCipal Act may pro­
vide for increasing the number of memhers3 of any 
council, as specified in that schedule; and 

(b) the govel'nor may, for the pnrposm; of any 
Bill introduced or proposed to he introduced in his 
legislative council, nominate, in the case of Assa.m 
one person, and in the case of other provinces not 
more than two persons, having special knowledge or 
experience of the subject-matter of· the Bill, and 
those persons shall, in relation to the Bill, have for 
the period for which they are nominated all the rights 
of members of the conncil, amI shall be in addition to 
the numbers above referred to; and 

(c) members nominated to the legislative council 
of ,the Central Provinces by the governor as the re­
sult of. elections held in the Assigned Distriots of 
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SEC. 72A.] GOVERNOR'S LEGISLATIVE COUNCILS . 

.Berar shall be deemed to be elected mem ber~ of. the 
legislative council of the central Provinces. 

"(3) The powers of 80 governor's legislative council 
may be exercised' notwithstanding any vacancy in 
the council. ' 

"(.t) Subject as aforesaid, provision may he made 
by rules under this Act as to-

, (a) the term of office of nominated members· of 

gover~ors' legislative councils, and the manner of 
filling casual vacancies5 occurring by reason of 
absence of members from India, inability to attend to 
duty, deathl acceptance of office, resignation duly 
accepted, or otherwise; and 

( b) the conditions under which and manner in 
which persons may be nominated 8.'1 memlmrs of 
governors' legislative eouncils ; and 

«(:) the qualification of electors5
, the constitution 

of cOIL'!itituencies7
, and the method of election8 for 

governors' legislative councils, including the number 
of members to he elected hy communal and other 
electorates, and any matters incidental or-ancillary 
thereto; and 

(d) the qualifications for being and for being 
nominated or elected a member of any 
such council8

; and 

(e) the final. deciaion of doubts or disputes as to 
the validity of any electioo10 ; and 
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THE INDIAN CuNSTI1'UTION. 

(f) the manner in which the rules are to be 
carried in to effect: 

"Provided that rules as to any such matters as 
aforesaid may provide for delegating to the local gov­
ernment such £ower as may be specified in the rules 
of making subsidiary regulations affecting the same 
matters. 

"(5) Subject to any such rules any person who' 
js a ruler or subject of any State in India may be 
nominated as a member of a governor's legislative 
oouncil." 

§ 1. "A Lerislatiyt Council iD ",ety GoyetDor'. PronDte." 

Provisions with regard to the constitution of all provincial legislative 
councils were contained in sections 73 to 76 of the Government of India 
Acts, 1915-16; these provisions did not fix the proportion of elected 
members, but elected and nominated members were dealt with together 
and it was laid down that of the total membership of the Councils at 
least half in the case of the Presidencies, and at least one-third in the 
case of other Provinces, should be non-official members. This section 
and the first Schedule to the Act provide for the composition of the en­
larged councils. Each province gets "an enlarged legislative council, 
differing in size and composition from province to province, with a 
substantial elected majority, elected by direct election on a broad fran­
chise, with s~ch communal and special repre~entation as may be neces­
sary."-M. C. R. para 225. In the course of the debate in the House 

'of Commons the Rt.-Hon. Mr. Montagu thus' described the object of 
reconstituting the provincial legislative councils . 

.. I give the House the assurance that what we want to get in these 
Councils is the largest possible numbers of elected members, but' there 
must be sufficient nominated members to represent those people whom 
we wish represented. There must be some nominations, as suggested by 
the Joint Comm,ittee, for representatives. There must also' be a suffi-
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§ I.] GOVERNOR'S LEGISLATIVE COUNCILS. 

dent number of officials to make sure that business is properly transact­
ed, and to make sure that the clise is properly presented. Nobody 
knows better than my Hon. and gallant Friend opposite the dislocation 
of business which has gone on in India during the past few years from 
the necessity of having in the Councils more officials than need.ed for 
voting purposes. It prevented them doing the work for which they were 
appointed. Under this scheme every Governor will desire to nominate 
only as many officials as are required."-P. D. H. c., Dec. 3, I9It). 

TIle desirability of lta1ting a b~'-camera/ legislature in the PrMJinCts.­
In nearly all modern states that possess anything resembling the 
English Parliamentary system the leg'i~lature is divided into two cham­
bers. With the exception of Bulgaria and Greece there is no important 
State in the world which does not follow this regular rule. This division 
of the legislature serves the important purpo~e of tending to check over­
hasty action. It affords time for re-consideration, while it leaves the re­
consideration to be undertaken by a different body of men. It is usually 
the case that this second body is composed of legislators who, compared 
with the members of the more important House, are less liable to hasty 
action (either because they are older, wealthier 0; more experienced) and 
less afraid of popular passion (because their tenure of power is compara­
tively stable). Mill claims another advantage for the bi-cameral system­
"The consideration which tells most in my judgment in favour of two 
Chambers is the evil effect produced upon the mind of any holder of power 
whether an individual or an assembly, by the consciollsness <"If having 
only themselves to consult." According to Sidgwick a second chamber 
not only checks hasty legislation, but impedes combination of sinister 
interests and supplements the deficiencies, of the primary representative 
assembly. 

In paragraph 258 of the Montagu-Chelmsfotd Report is discussed the 
question of establishing upper houses ill the provincial legislatures. The 
view taken by the authors is that while the idea had some theoretical 
advantage the practical objection was seriolls. It was thought that most 
provinces would be unable to provide suitable members for two chambers; 
an upper chamber largely composed of the representatives of landed and 
moneyed interest. might peove too conservative; landed proprietors 
might be discouraged from seeking the votes of the electorates; and the 
delays attendant on legislation in two houses would be troublesome. 
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'THE INDIAN CONI1'ITtlTION. [See. ,.A. 
Yet it was recognized that, when provincial Councils appllOached nearer 

to parliamentary form the need tor revising chambers miglllt be the more 

felt. for which reason it was suggested that the Statutory Commission 

should examine the question further. " Theile suggestions have attracted 

comparatively little notice in the opinions received. Some of the land­

owner's associations have urged the establishment of second chambers in 

which their interests would be strongly represented. Progressive opinion 

on the other hand inclines to regard a second chamber as an inconveni· 

ent encumbrance. It is apparent that a bi·cameral system would throw 

additional burdens on the local government and complicate the busi­

ness of administration, which may partly account for the lack of mterest 

shown by local Guvernments in the idea. It is, however, fairly clear to 

us that at the present stage the proposal is not a pr;tctical one; and the 

only point for consideration is whether, as two local governments have 

suggested, powers should be taken from the outset of the reforms to 

establish second chambers at some future date when the need for them 

has become clear." 

"It is argued that sooner or later the necessity must arise, and lha~ 

unless provision i~ made for it from the beginning any subsequent 

attempt to do so will excite opposition. It seems to us probable, how­

ever, that the constitutional development of India may hereafter neces· 

sitate legislation by Parliament, at all events after the report of the first 
Statutory Commis~ion. We h:1\'e at present very little g-round for saying 

that second hOllse, will be required for the provinces We do not think 

that in omitting to provide for their establishment now we are foregoing 

any material safe-guard." (G. I. D.) 

" The question of the desirability or otherwise of estabhshing second 

chamber, in local legislature, in India has, therefore, been left fvr the 

consideration of the First Statutory Commission to be appoinl~d ten years 

"hence: for the present all Local Legislatures in Imli:J, will continue to 

remain uni·cameral. ( .... ·ee sec. S.,.A.) 

The Nt'w Constitlltion of the GOVU'II"1"s Legislatiz'e Councils will be 

clearly understood from the following two tables compiled from the Rules 

published in the Gazette of India Extraordinary, July 29, '920.-
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Table I. 

Total Stren/rth of (lo7IC,"nOrs' ugis/ali7Je Councils, 
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~ III 
'ii e ..... =..c uoc:_ = 0 .... _ 

------ ---~ -- ---

nengal ... 18 '13 8 81'2 139 125 
• 

Madras .. , '9 98 10 77'1 127 118 

nombay ... ,6 86 9 77'4 III JlT 

.. 
Umted Province~ ... 16 100 7 8,'2 1"'" -oJ 118 

The Punjab '" 14 71 8 76'3 93 83 

Bih;;r & Orissa ... ,8 76 9 73'7 103 98 

Central Prol'inces 8 54· 8 77" 70 70 

I 
! Assam 7 39 

! 7 73'5 53 53 ... 
I I 

I : I 
Total for all I i . ! 

Provinces. 116 631 66 I 77'8 81 9 776 

• Ofth~se I7,wi11 be nominated as the resalt of elections held in Berar. Ac­
cordine to sec. ?zA (al (c) these members are deemed to be elected members or 
the I,egislative Council of the Central Provinces. 
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Distribulifhl sf elected members in Gover",rs' ugislali'lle C(lUndls. 

Pl'ovince~, 

Bengal 

Madras 

Bombay ... 

United Provinces 

}Iihar and Orissa 

Central l'roYlnces 

Punjab 

46 391512 5 ! ... 1 J 5/ ... [ ... I .. , ..... 1 1I3 
65 '3 I II 6 1 I 5 I., I 28*1 ... 5 .. ·1 98 

I 
I 1 I I: 1 

46" 27 12 II '1 3 / I ". 7 .,,1 9 I .. · .,. 
29 il ... i" ... I, ..... . 

, .. 1
60 
iiI I .. t 11 "I 3 I! 1 

.. , I 4
8 2411''':'''\'''1 t! 2! "'1,,·1\'" I' ,"'I"'i 7~ 

18 I 4~I'"I''' 1 I I'" ','" ". : '['''I'''! 31 

20/131 ;".:".41'1
1

,,, 3 12]"'/
1
'''1 ... 1'''1 7' 

/20 12
1 .. ,1" ... , .. , 5 I ,,·1 ... /"./ I I 39 

86 

I<Y.l 

The Parliamentary joint Select Committee make tile jol/07(1inl{ general 
obser'l.1atioltS 0:;' tile Governor.r Legislati1Jc Cou,nct'ls-

The Committee have altered the first schedule to the Bill, ~o as to show 
only the total strength of the legislative council in each province. They 
have retained the provision, now in sub·c1ause (2), that at least 70 per 
cent. of tile members shall be f'lected, and not more than 20 per ~ent. 

*Reservid Seats :-Seats shall bc deemed to be reserved seats within 
the meaning of this Schedule for the purposes of an election if the number 
of Non-Brahman members already representing the constituency is less 
than the number of seats specified as reserved seats to the extent only of 
that deficiency. Provided that, if the number of non· Brahmin candi­
dates at the date of the election IS less than the number of reserved seats, 
the number of reserved seats shall be reduced to the extent of that 
deficiency. 
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shall be officials. -r:his general l>tipulation will govern the distribution of 
th.e seats in each province ; but 10 .certain res peds the detailed arrange­
ments will require further consideralion, and proposals should be called 
for from the Government of India in regard to them. The points in 
question, as well as some disputable matters on ..... hich the Committee 
wish to endorse the proposals of the Franchise Committee's report, are 
dealt with in the following recommendations :-

(II) The Committee regard the number ot seats allotted to the rural 
population, as distinct from the urban, as disproportionately low and con-. 
sider that It should rece1\-e a larger share of representation. T!tey also 
think that an attempt should be made tt) secure better representation of 
the urban wage-earning class; and they are Cll\1vinced that an effort should 
he made to remedy in part at least the present dlslJarity bet'Yeen the size 
of the electorates in the different provinces. In all those matters no 
definite instructIOns net'd be given. The Government of India should be 
left a wide discretion in adjusting the figures subject, however, to the 
understanding that the adjustment should be effected in all £ases rather 
hy enlargement than by diminution of the representation proposed in 
the Franchise Committee's 'port. ' 

(b) The Committee are of opinion that the representation proposed 
ill\" the depre~sed classes is inadequate. Within this definition are com· 
prised, as shown III the report of the Franchise Committee, a large 
proportion of the whole population of India. They think that the 
Government uf India should, as it advises, be instructed to give such 
c1a,ses a larger share of representation uy nomination, regard being had 
to the numbers of depressed classes in ea~ province ancaafter consulta­
tion with the Local Governments. Thi~ representation ilould, if neces­
sary, be in addition to, but not in diminution of, the general electorate. 
Whenever p03sible, other persons than members of the Civil Services 

. should be selected to represent the depressed classes, but if a member gf 
those services, speciall; qualified for this purpose has to be appointed, 
his nomination should not operate to increase the maximum ratio of 
official seats. 

«-) In the Madras Presidency ti.l' Committee consider that the 
non-Brahmins mlTSt be provided with separate representation by means 
of the reservation of sealS. The llrahmins and non- Brahmins should 
be invited to setde the matter by !1egotiation among themselves, and it 
would only be, if agr.eemen: cannot be tea.che~ in that way, that thl! 
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decision should be referred to an arbitrator appointed for tbe ;urpose by 
the Government of India. 

(d) The Committee would recortl~end that similar treatment be a~­
corded to the Mahrattas in the Bombay Presidency. 

(e) The question whether women sQpuld or should not be admitted 
to the francllise* on the same terms as men, should be left to the newly 
elected legislative council of each province to settle by resolution. The 
Government of India should be instructed to make rules ~o that, if a 

• Legislative Council so voted, women might be put upon the register of 
voters i~ that province. The Committee have not felt able 10 settle this 
<Illestion themselves as urged by the majority of witnesses who appeared 
before them. It seems' to them to go deep into the social system and 
susceptibilities of India, and, therefore, to be a question which call only, 
with any prudence, be settled in accordance with the wishes of Indians 
themselves as constitutionally expressed. 

UJ The Committee are {)f opinion that Ihe franchise as settled by 
the rules to·be made 'under this Act should not be altered for the first ten 
years, and that it should at present be outside the power of the Legi~I;I­

tive Councils to make any alteration in the lanchise. The recommenda· 
tion, therefore, in respect of woman suffrage, is to be regarded as altog"'­
ther exceptional, and as not forming any precedent in respect of proposals 
(or other alterations. 

• The Rt. Hon. Mr. Montall;u made the following remarks on the ql1estioD of 
Woman's Sl1ffrage in·India-

"My hon. a1l ganant Friend lIay take it from me a8 a fact that none the leu 
despite the strait opinion in favour of it in India, in every part of India there is 
a very strong conservative opinion against it in India, more prevalent in 80me 
provinces than in other, but based very largl!ly on the belief in old established cus· 
toms, sometimes amountin~ to a religion. That being 10, there being on the one 
band on a subjeot of thia kmd, divergence of opinion going, as the Joint Committee 
says, deep down into the social life of India, what is the best thing for Parlia-' 
ment to do? I submit it is to mulntain the impartiality which has been the cbsrac­
teriltie of English Government in India ever since it wal founded. and It!ue it to 
the people of India as represented to decide for themselves. That il wbat we 
bave done. That is wbat we are doing in tbe case of tbe Brahmin versus non­
Brahmin and that is what is lugge.ted by the Joint Committee's Report in tbe cue 

-of women. Let me remind the Committee that tbil is not a question of enfran­
ehiting the women in our own country, living under Our own social conditions, a 
decision which we took only after yean of hesitance. It is a question of deciding 
no" and at once whether we shan enfranchise tbe women of India, who !i.e 
under different conditions ~nd whOle relations to things in India are mattera, 1 
would submit, for Indiana themselves to decide." P. D. H. C., Dec. 4, 11}19 
SN para 8 ~ tlte FNJnc~;se Committee's Heport, p. 193 Pt. II, 01 tit is 6ook. 
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(g) The special r.epresentation of landholders in the provil1l,:es should 
be reconsidered by the c;overnment' of India in consultation with the 
local governments. 

(h) The franchise for the University seats should be extended 10 all 
graduates of over seven years' standing. 

(t') The Gqvernment of India should be instructed to consult with the 
Government of Bengal in respect of the representation of Europeans III 

Bengal. It app~ars to the Committee that there are good reasons for a 
readjustment of that representation. The l'ecommendations of the report 
of the Franchise Committee in respect of European representation in 
other provinces may be accepted. 

(j) The question whether the rulers and subjects of Indian States 
may be registered as electors or may be elected to the legi~lati\'e council!> 
should be left to be settled in each case by the Local government of the 
province .. 

(k) The Committee are of opinion that dismissal from the service of 
the government in India sbould not be a disqualification for election, but 
that a criminal conviction ent.ling a sentence of . more than six months' 
imprisonment should be a disqualilication for five years from the date of 
the expiration of the sentence. 

(I) .The compromise suggested by the Franchise Committee in res­
'pect of the residential qualification of candidates for legislative councils 
whereby the restriction was to be imposed only in the prnvinces of 
Bombay, the! Punjab, and the Central Provinces may be accepted. 

(1ft) The recommendations of the Franchise Committe~n respect of 
the proportionate representation~ of Mahomedans, based on the Lucknow 
compact, may be accepted. 

Two further observativns must be made on thIS 4uestion of franchise. 
rt seems to the Committee that the principle of proportional representa-, 
tion may be found to be particularly applicable to the circumstances of 
india, and they recommend that this suggestion be flllly explored, so 
that there may be material for consideration by the Statutory Commis· 
sion when it sits at the end of ten years. Further it has bf'en strongly 
represented to the ~ommittee, and the Committee are themselves firmly 
convinced, that a complete an:l stringent Cormpt Practices Act should be 
'passed and brought into operation before the Iirst elections for the legis­
lati\'e councils. There is no sur'h Act at present in existence in India, 
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a.~d the Committee are convinced that it wit! not be ie'S'!; required in India 
\ 

than it is in other countries. 

§ 2. 4'N'ot more tho 20 p. Co .hall be official meDiben ad at 
Iwt 70 p. c •• an be elected members " 

Here w.c: have the maximum of official members (20 pel' cent) and tbe 
minimum of elected members (70 per centi for Governors' Legislative 
Councils. From the tables Kiven above it will be seen that in all the 
Governors' Legislative Councils the percentage of elected members 
is higher than the statutory minimum, the average flJr all the Provinces 
being 77'& per cent. The Bengal and the United Provinces have t.e 
highest percentage (81'2) of elected members, while Assam has the lowest. 
As Mr. Oma.n pointed out, in the course of the debate on the Government 
of India Bill, in the House of Commons-"as matters stand at present 
it is quite possible that 70 per cent. might come,up to 99, and that 'no~ 
more than 20 per cent.' of 'official rr.embers' might be I per cent." 
(I'. D. H. C., December 3, 7979·) 

§ 3 "Increasing the number of members." 
Under this',proviso the Rules made under the Act may Increase, tge 

aggregate number of members of any Governor's Leglslative Coune';;\ 
above the statutory limit pre~cribed in the First Schedule to this Act, 
provided that at least 70 per cent of the members ot any Co~ncil are 
elected members, and not more thall 20 per cent are official members. 
A glance at Table I above wiII at once show that in all the provinces 
except Bombay, the Central Province~ and Assam, the number of 
members exceeds ~hat provided for by the First Schedule to this Act, and 
that the proportions required by sub-section 2. are liberally maintained. 

§ 4. "Term of office of nominated members" 
A nominated non-official member holds office for the duratioJl of the 

Council to which he is nominated. 
Nominated officia1 members, hold office for the duration of the Council 

to which they are nominated or for such shorler period as the liovernQr 
Cl\ay, at the time of nomination, determine. 

§ 5. "FiIIiug CUBaI t'lCIIlc:iel," 

According to sec. 93 vacancies in legislative councils occur-
(a) if a nominated or elected member resigns his office to the 

governor, and his resignation is accepted; 
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(b) if for a period of two consecutive months any such .a,\'Ilcmber 
is absent from India; or 

(c) if for a period of two consecuti,'e months he is unable to attend 

to the dutie~ of his office. 

Further, if any person, having been elected or nominated, subse· 
quently becomes li't,ble to any of the disabilities stated in clauses (ll), (d), 

(e), (g) and (II) of sub-rule (I) or in sub-rules (2), (3), and (4) of the 
rules describing the general disqualifications for nomination and election 

(sce notes below), as the case may be, or fails to make the prescribed oath 
or affirmation· within such time: as the Governor considers reasonable, 
the Governor shall, by notification in -the Gazette, declare hi'i seat to be 

vacant. 
When any such declaration is made, the Governor shall, by notification 

as aforesaid, call upon the constituency concerned to elect another person 
within such time as may be pr~scribed by the notification, or shall 
nominate another person, as the case may be, 

When a vacant:y occurs in the case of an elected member by reason 

of his election being declared void or by reason of absence from India, 
inability to attend to dltty, death, acceptance of office or resignation duly 
accepted, the Go\'ernor shall, by notification in the Ga7.ette, call upon the 
con;,(itl1ency concerned (0 elect a person for the purpose of fining the 

vacancy within such time as may be prescribed by the notification. 
If a vacancy occurs in the case of a nomin:tted member, the Go\'emor 

shall nominate to the vacancy a person having the nece,s!\l'Y qualification 

under these rules. 

§ 6. "QualificatioDI of electors" 

7. (I) Every person shall be entitled to have his name registered on 
the electoral roll of any constituency who has the qLlalification~ prescribed 
for an elector of that constituency and who is not subject to any of 
the disqualifications hereinafter set ollt, namely ;-

(a) is not a British subject; or 
----------- - ---_ ... ---------

• Every person who is elected or nomn •• ted to be a member of the Coondl 
.haJl befole takin, his seat make, at a meet ina: of the COllnei!, an oath or affirma· 
tion of his allegiance to tlle Crown in the following form, namely :-

elected " 
I, A. B., haYing been nomi"nated a member of thiS CounCil do solemnly Iwear 

(or affirm) that I will be raithflll and bear trlle a\le,ianee to His Majesty the King, 
Emperor of India, Hi. heir. alld .lIcces.or., and that I will 'aitbfolJy discharge 
the dot)' llpon which I aOl aboat til enler. 
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(6)#8 a female j or 
(c) has been adjudged' by a competent court to be ~f unsound 

mind; or 
(t/) is under 21 years of age: 

Provided that the local Government may direct that, subject to such 
conditions as it may prescribe, a Ruler of any State in. India ot the Rulers 
of any such States or a subject of any such State or any class of such 
subjects shall not be disqualified for registration by reason only of not 
being a British subject.or British subjects: 

Provided further that, if a resolution is passed ~y the Council after 
not less than one month's notice has been given of an intention to move 
such a resolution recommending that the sex disqualification for registra­
tion should be removed either in respect of women generally or in respect 
of any class of women, the local Government shaH make regulations 
providing that women or a class of women, as the case may be, shall not 
be disqualified for registration by reason only of their sex: 

Prov.ided further that no person shall be entitled to have his name 
registered on the electoral roll of more than one general constituency. 

(2) If any person is convicted of an offence under Chapter IX-A. of 

the Indian Penal Code punishable with imprisonment for it term 8xce('d· 
ing six months or is, after an inquiry by Commissioners appointed under 
any rules for the time being in force regarding elections to a legislative 
hody constituted under the Act, reported as guilty of a corrupt practice, 
as specified in Part I, or in paragraph I, 2 or 3 of Part II, of Schedule 
IV, his name, if on the electoral roll, shall be removed therefrom and shall 
not be registered thereon for a period of five years from the date of the 
conviction or the report, as the case may be, or, if not on the electoral 
roll, sha.lI not be so registered for a like period; and if any person is 
reported by any such Commissioners as guilty of a.ny other corrupt 
practice, his name, if on tbe electoral roll, shall be removed therefrom and 
shall not be registered thereon for a period of three years from the date 
of the report or, If not on the electoral roll, shall not be so registered 
for a like period : 

Provided that the local Government may dir~ct that the name of any 
person to whom this sub-rule applies shall be registered on the electoral 
roll. 

The qualifications uj an elector for a ~en"al constituency are those 
b:\5ed on-
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(I) Community, (in all provinces excl'jJ' tne SMllong ConslJ'hte1lt')' in 

Assam). 

(2) Re~idel1ce. (in <lit jJnr"illl:fs) and 
{3) (<l) * Occupation of a house or a building, (in (III provinces exujJt 

Bihar alld On'ssa and Assam) or, 
(/0) Payment of municipal taxes, Cantonment taxes or fees, (ill "ll 

pr071inces ercel" Bombay (wd IIfadras; in Jfi.Jdras assess­
ment to properly-ta.r, lax 011 CompallY or P,'o/essiolt-Iax 
qualifies a 1'oler /01' jrll1zcnise) or, 

k) Payment of ce~5es lInner the Cess Act, 1880, (in Jlen..tJal 

alone) or, 
(11) Payment of Chaukidari ta:l. or Union rate under the 

Village Chaukidari Act, 1870, (ill Bengal and Assam only) 
or the llengal Village Self-Go\'ernment Act, 1919, (itt 
Bengal alollc) or, 

(e) Payment of income tax, (in all pr07,inces) or, 
(j) Military service, (in all provinces) or, 
(g) the holding of land, (in all pro7/t·nces). 
(h) Enjoyment of an assignment of land·revenue, (in tlte Punjau 

alonc). 
(i) The holding of a village office, (ill the Cl'1Ilra! Prow'ncts 

alone). 
Sa tlze Gtl~ette ,"./ India Extraordinary, july, 1920, and tlte Report 

0/ tlte Franellise Committee, paras 7-25, pp. 192-2°7, PI, II. 

§ 7. "The Constilatioa of CODstituencies." 
"A general constituency" means a non-M ahomedan, Mahomediln, 

I ndian Christian, European or Anglo- I ndian or a Sikh (in the case of the 
Punjab) Constituenry. 

"A Special Constituency" means Land,holders, University, Planters, 
Commerce and Industries, Planting or Mining (in the case of Bihar and 

, OJ;issa, the Central Provinces). 

(I) (a) No person is eligible for election as a member of the 
Council to represent a general constitU4!ncy unless hi~ name is registered 
on the electoral roll of the constituency or of any other constituency in 
the province; unles he resides in the constituency for which he desires 
to be electc:d (except in Bombay and Madras) and unless in the case of 

• In the United ProYinces, the Punjab, Central Province. ownership or tenancy 
of. building is a qualification for franchise, 
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a 1101\'. Mahdm1!daD, Mabomedan, European or Anglo-Indian COD­

stituency he is himself a non-Mabomedan, Mahomedan,' European 
or Anglo-Indian, as the case may be, 

(l) No person is eligible for election as a member of tho Council 
to represent a special constituency unless his name is registered on the 
electoral roll of the constituency. The qualifications for electors for 
special emstituent:ies vary with the different constituencies and with the 
ditferent provinces. 

,8. "The IIttW of EItctin for GOYel'llm' Letillatite Coad"''' 
The following rules arc generally applicable to all Governol·s' Legisla­

tive Councils;-
J. (I) Any person may be nominated as a candidate for election 

in any constituency for which h~ is eligible for election under 
these rules. 

(z) On or before the date on which a c.andidate is nominated 
the candidate shall make in writing and sign \l declaration. 
appointing either himself or some other person, who is no~ 
disqualified under these rules for the appointment, to be 
,his election agent, and no candidate shall be deemed to be 
duly nominated unless such declaratirln has been made. 

(3) A candidate who has withdrawn his candidature shall not be 
allowed to cancel the withdrawal or to be renominated as a 
candidate for the same election. 

:l. (1) If the number of candidates who are duly nominated and who 
have not withdrawn their candidature before such time as 
the local Government may fix in this behalf exceeds that 
of the vacancies, a poll shall be taken. 

(2) If the number of such candidates is equal to the number of 
vacancies, all such candidates shall be declared to be duly 
elected. 

(3) If the number of such candidates is less than the number of 
vacandes, all such c:mdidates sball be declared to be elect­
ed, and the Governor shall, by a notification in the Gazette, 
call for fresh nominations for the remaining vacancy or 
vacaades, and if any such are received, shall c,all upon the 
constituency to elect a member or members, as the case 
may be. 
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(4) Votu $hall be given by ballot and in general and Land­
holders' constituencies in person. No votes shall be received 
by proxy. 

(5) In plural-member constituencies e~·e .. y elector shall have as 
many votes as there arc members to be elected: provided 
that no elector shall give more than one vote to anyone 
candidate. 

(6) Votes shall be counted by, 01' under the lIupervision of, the 
Returning Officer, and any candidate, or, in the absence of 
the candidate, a representath'e duly authorised by him in 
writing, shall have a ~i g-ht to be present at the time qf 
counting. 

(7) When the countin!) of the votes hall been completed, the 
Returning Officer shall forthwith declare the candidate or 
candidates, as the case may be, to whom the largest number 
of votes has been given to be elected: 

Pruvided that, if one or more seats are reserved, the Returning 
Officer shall fir:.t declare to be elected the non-Brahman 
candidate or candidates, as the ~se may be, to whom the 
largest number of votes has been given. 

(8) Where an equality of votes is found to exist between any 
candidates and the addition of one vote will entitle any of 
the candidates to be declared elected the determination of 
the person or persons to whom sl1ch one additional vote shall 
be deemed to have been gliven shall be made by lot to be 
drawn in the presence of thc l{etllrnin!) Officer and in ~lIch 

Illilllner as he may determine. 
(<)) The Returning Officer shall without delay report the result of 

the election to the Secretary 10 the COllncil, and the name or 
names of the candidate or candidates e~ected shall be 
published in the Gazette. 

3. (II) Subject to the provisions of these rules, the local Government 
shall make regulations providing-

(I) for the form and 01anner in, and the conditions on, which 
Dominations may be made, and for the scrutiny of nomi­
nations; 

(2) for the appointment t>f a Returning Officer for each con­
stituency and for his powers and duties I 
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(3) in the case of general and Landholders' c9nstitutncies, for 
the division of the constituencies into polling! areas in 
such manner as to give all electors such reasonable 
facilities for voting as are practicable in the circumstances, 
and for the appointment' of polling ~tations for thel:ie 
areas; 

(4) for the appointment of officers to pte~ide at polling stations, 
and for the duties of such officers; 

(5) for the checking of voters by reference to the electoral roll ; 
(6) for the manner in which votes are to be 'given, and in 

particular for the case- of illiterate voters or voters 
under physical or other disability; 

(7) for the procedure to be fullowed in respect of tender of votes 
by persons representing themselves to be electors ufter 
uther persons have voted ab buch electors; 

(8) for the scrutiny of votes; 
(9) for the safe custody of ballot papers and other electicn -

papers, for the period for which such papers shall be 
preserved, and for the inspection and production of such 
papers; 

and may make such other regulations regarding the conduct 
of elections as it think., fit. 

(0) Notwithstanding any thing in these rules, if a resolution in 
favour of the intro~ction of proportional representation is 
passed by the Council after not less than one month's notice 
has been given of an intention to move such a resolution, the 
local Government may for any plural-member constituencies 
introduce the method of election by means of the single 
transferable vote and may make all necessary regulations for 
that purpose and to that end may group together single­
member constituencies so as to make new plural-member 
constitu.ies. 

(c) In the exercise of the foregoing power regulations may be made 
as to elections generally or any class vf elections or in regard 
to constituencies generally or any class of constituency or any 
particular constituency_ 

4, (,) If any 'person'is elected by a constituency of the Council and 
by a constituency of either chamber of the Indian legislature. 

316 



§ 8.] GOVERNORS' LEGISLATIVE COUNCILS. 

the el~ of such person to the Council shall be void and 
the Governor shall call i upon the constituency concerned to 
elect another persOIl. 

(z) If any person is elected either by more than one constituency 
of the Council or by a constituency of the Council and a con­
stituency of the Legislative Council of another province, he 
shall, by notice in writing signed by him and delivered ttl the 
Secretary to the Councilor the Secretaries to both Councils, 
as the case may be, within seven days from the date of the 
publication of the result of such election in the local official 
Gazette, choose for which· of these constituencies he ~hall 

serve, and the choice shall be conclusive, 
(3) \Vhen any such choice has been made, the GO\ ernor shall call 

upon the constituency or constituencies for which such person' 
ha~ not cho~en to serve to elect another person or persons. 

(.~) If the candidate does not make the choice referred tf) in 
sub-rule (z) of this rule, the elections of such person shall be 
void and the <';overnor shall call upon the constituen(,y or 
constituencies concerned to dect another person or per~on~. 

Gel/eral Elech'oll.-(I) On the expiration of the duration of a Council 
or on its dis&olution, a general election shall be held in order that a new 
Council may be constituted. 

(2) On 5I.Ich expiration or dissolution, the Governor shall, by notifi­
cation in the Gazette, call upon the constituencies referred to in rule 4 
tu elect members in accordance with these rules within such time aflc" 
the date of expiration or dissulution as may be prescribed by such 
notification: 

Provided that, if the Governor thinks fit, such notification may be 
issued at any time not being more than three months prior to the date 
on which the duration of the Council would expire in the ordinary cour~e 
of events. 

(3) Before the day fixed for the first meeting of the Council the Gov. 
ernor shall make such nominations a~ may be necessary to complete the 
Council. 

As soon as may be after the expiration of the time fixed for the elec­
tion of members 'at any ge.neral election, the names of the members 

, elected for the val;ous constituencies at such election shall be notified 
in the Gazette. (See (;"sdte of lnditl E.l·!rIlfJ.,-dina,.y JulY 3(), I(}~.) 
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§ t. '''''--Lll: __ &! __ L..~ L...:.._ ..... '", 
~--- ............ · .. ·I , -I 

(I) A person is not eligible for election or nomination a~ a member 
<;>f a. Governo\"s Legislative Council if such person-

(II) is not a British subject ; or 

(b) is a female; or 

(~) is already a member of the Councilor of any other lellii~latil'e 

body constituted under the Act; or 

(tlJ having been a legal practitioner has been di~missed or is under 
suspension from practisi~g as such by order of any competent 
court; or 

(e) has been adjudl{ed by a compelent court lo be of unsound 
mind; or 

(f) is under 25 years of age; or 
(g) is an undischarged insolvent; or 
(n) being a discharged insolvent has nol obtamec,l from the court a 

certificate that his insolvency was caused by misfortune with­
out any mi~conduct on his part; 

Vrovided that the local Government may direct that, subject to such 
conditions as it may prescribe, a Ruler of any State in India or the Rulers 
of any such States or a subject of any such Stute or an)' class of such 
subjects shall not be ,inoliejblo for elect~ _ by reason only , of not being 

d"Q:uahlied for nominatIon 

a llritish subject or British subjects: 

Provided further that the disqllalitication mentioned in clause (d) 
nlay be removed by an order of the local Government in this behalf. 

(2) A person against WhOIll a conviction by a criminal court iIwolv­
ing a sentence of transportation 01' imprisonment for a period of more 
than six months is subsisting shall, unless the offence of which he was 

convicted ha~ been pardoned, not be eligible for el',ctin~ for five years 
DomlDahon 

from the date of the expiration of the sentence. 

(3) 1£ any person is cOllvil.:t.ed of an offence under Chapter IX-A. 
of the Indian Penal Code punishable with imprisonment for a term 
elt..Ceednlg six months or is, after an inquiry by Commissioners appointed 
under any rules for the time being in force regarding elections to a legis­
lative body constituted, under the Act, reported as guilty of a corrupt 
practice as spbcified in P~rt I, or in paragraph I, z or 3 of Part 1I~ of 
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Schedule IV". SlIch: 'person shall not be eligible for el~IOJ\ for five 
DODllnatlon 

years from the date of such conviction or of the finding of the Comn:Jis­
sioners, as the case may be; and a person reported by any such 
Commissioners to be guilty of any other corrupt practice shall be 
similarly disqualified for three years from such date. 

(4) If any person ha~ been a candidate or an election agent at an 
election to any legislati\·e bodr con<;tituted under the Act and l1a5 failed 
to lodge any prescribed return of election expenses or has lodged a 
return which is found, either by Commissioners holding an inquiry into 
the election or by a Magistrate in a jWicial proceeding, to be false in any 

material particular, such person shall not be eligible for election _ for five 
nomination 

years from the date of such election: 
Provided that any disqualification mentioned in sub-rule (3) or sub-

1111e (4) of this rule may be removed by an order of the local Government 
in that behalf. 

See paras :J6-29 of the Fmncltise Committee's Report, pp. :JoS-ito of PI. 
J I of tltis book. 

S 10. "The final deciJiOD of doabb aDd clitpatet u to the 
vaUdity of aay eIeetioD t . " 

I. In this Part and in ~chedule IV, unless there is anything repug­
nant in the subject or context,-

(f/) "agent" includes an election agent and any person who is. held 
by Commissioners to have acted as an agent in connection 
with an election with the knowledge or consent of the candi· 
date; 

(b) "candidate" means a person who has been nominated as a 
candidate at any election or, who claims that he has been 
so 1I0minated or that his nomination has been improperly 
refused, and includes a person who, when an election is in 
contemplation, holds himself out as a prospective :candidate 
at such election, provided that he is subsequently nominated 
as a candidate at such election; and 

(r) "returned candidate" means a candidate whose name has been 
published under these rules as duly elected. 

-~-------------
.. VI'" G«Ulte" IUitJ EJt/,..,,.di,,.,,,.fwl7 29, 1920. 

t J'itIt 1,,111 Gitufft EJI~.lu1, It}, t'~. 
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2. No ~~ction shall be ca~ed in Question except b>1 an election 
l'ettti~ pre5ent~in accordance with the provisions of th~ ~art. 

'3. An election petition may be presented to the Governor by any 
candidate or elector against any returned candidate withtn fourteen 
days from the date on which the result of the election has been published 
in accordance with sub-rule (9) of rule 12. 

4. The petition sllall contain a statement in concise form of the 
material facts on which the petitioner relies and the particulars of any 

. corrupt practice which he alleges and shall, where necessary, be di\'ided 
into paragraphs numbered consecutively. It shall be signed by the peti­
tioner and verified in the manner ~scribed for the verification uf plead­

.-rigs in the Code of Civil Procedure, 1908. 
5. The petitioner may, if he 50 desir'!s, in addition to calling in 

question the election of the returned candidatt., claim a declaration that 
be himself or any other candidate has been duly elected; in which case 
he'SlIall join as respondents to his petition all other candidates who were 
Jlominated at'the election, 

6. At the time of presentation of the petition, the petitioner shall 
deposit with it the sum of one thmlsand rupees in cash or in Government 
Promissory Notes of equal value at the market rate of the day as secu­
rity for the costs of the same. 

7. (I) If the provisions of rule (, are not complied with, the Gov­
ernor shall dismiss the petition . 

. (2) Vpon.compliance with the provisions of rule 6.-
(a) the Governor shall appoint as Commissioners for the trial of 

the petition three persons who are or have been, or are eligi­
ble to be appointed, Judges of a High Court within the 
meaning of section 101 (3) of the Act, and shall appoint one 
of them to be the President, and thereafter all applications 
and proceedings in connection therewith shall be dealt with 
and· held by such Commissioners; 

(0) the President of the Commission so constituted shall. as soon 
as may be, cause a copy of the petition to be served on each 
respondent and to be published in the Gazette, and m~y caU 
on the petitioner to execute a bond in such amount and with 
such sureties as he may require for the payment of any fur­
ther costs. At any time within fourteen days after such 
publication, any other candidate shall be entitled to ~e joined 
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as a ' respondent on ~iving security in a like amount and 
procuring the execution of a like bond. 

(3) When in respect of an election in a constituency more 
petitions than one are presented, the Govemor shall, refer all 
such petitions to the same Commissioners, who may at their 
discretion inquire into the petitions either in one or in more 
proceedings as they shall think fit. 

8. Every election petition shall be inquired into by the Commis­
sioners, as nearly as may be, in accordance with the procedure applic. 
able under the Code of Ch'il Procedpxe, 1908, to the trial of suits: provi­
cled that it shall only be necessary for the Commissioners to make a 
memorandum ctf the substance of the evidence of any witness examined 
by them. 

9. The inquiry shall be held at such place as the Governor may 
appoint: provided that the Commissioners may in their discretion sit at 
any other place in the presidency for any part of the inquiry, and may 
depute anyone of their number to take evidence at any place in the 
presidency. 

10. (I) No election pelition shall be withdrawn without the leave of 
the Comllltssioners. 

(2) If there are more petitioners than one, no application to with­
draw a petition shall be made except with the consent of all 
the petitioners. 

(3) When an application for withdrawal is malie, nolice theleof 
fixing a date for the hearing of the application shall be given 
to all other parties to the petition and shall be published 
in the Cazette. 

(4) No applicaticln for withdrawal shall he g-I'anted if the Commis­
sioners are of opitlion that such application has been induced 
by any bargain or consideration which the Commissioners 
consider ought not to be allowed. 

(5) If the application is granted-
(a) the petitioner shall be ordered to pay the costs of the 

respondent theretofore incurred or such portion there~f 
as the Commissioners may' think fit ; 

(b) such withdrawal shall be reported to the Governor, who 
shall publis~l notice thereof in the Gazette; and 
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(c) My person who might himself have been· a petItioner may. 
within seven days of such publication, apply to be 
substituted a!. petitioner in place of the party withdraw­
ing, and, upon compliance with the conditions of rule 
6 as to security, shall be entitled to be so substituted 
and to continue the proceedings upon suclQ terms as the 
Commissioners may think fit. . 

II. (I) An election petition shall abate only on the death of a sole 
petitioner or of the survivor of several petitioners. 

(2) Such abatement shall be reported to the Governor, who shal1 
publish notice thereof in the Gazette. 

(3) Any person who might himself have been a petitioner may, 
within seven days of such publication, apply to be .substituted 
as petitioner, and, upon compliance with the condition~ of 
rule 6 as to security, shall be entitled to be so substituted 
and to continue the proceedings upon such terms as the 
Commissioners may think fit. 

12. If before the conclusion of the II ial of an election petition the 
respondent dies or gives nolice that he does not intend to oppose the 
petition, the Commissioners shall cause notice of such ellent to be 
published in the Gazette, and thereupon any person who might have been 
a petitionC!r may, within seven days of such publication, apply to be 
substituted for such respondent to oppose the petition, and shall be 
entitled to continue the proceedings upon such terms as the Commis­
sioners may think fit. 

13. Where at an inquiry into an election petition any candidate, 
other than the returned candidate, claims the seat for himself, the 
returned candidate, or any other party may give evidence to prove that 
the election of such candidate would have been void if he had been 
returned candidate and a petition had been~resented complaining uf his 
election. 

14. When at an il\quiry into an election petition the Commissioners 
so order, the Advocate General, or the Government Advocate, or a 
l"a1 practitioner, appointed by the Governor, as the case may be, or 
s~me person acting under his instructions shall attend and take such part 
therein as they may direct. . 

'5. (I) Save as hereinafter provided in this rule, if in the opinion of 
the Commissioners-
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(a) the election of a returned candidate has been procured or 
induced QT the result of the election has been materially 
affected, by a corrupt practice, or, 

(li) any corrupt practice specified in Part I of Schedule IV has 
been committed, or, 

(c) the result of the election has been materially affected by any 
irregularity in respect of a nomination paper, or by the 
improper reception or refusal of a vote, or by any non­
compliance with ,the provisions of the Act or the rules 
or regulations made thereunder, 01 by any mistake in the 
use of any form annexed thereto, the election of the 
returned candidate shall be voir!. 

(z) It the Commissioners report that a returned candidate has been 
guilty by an agent (other than his election agent) of any 
corrupt practice specified in Part I of Schedule IV which does 
not amount to any form of bribery 'other than treating as 
hereinafter explained or to the procuring or abetn;ent of 
personation, and if the Commissioners further report that the 
candidate has satisfied them that-

(ll) no corrupt practice was committed at such election by the 
canLlidatp or his election agent, and the corrupt practices 
mentioned in the report were committed contrary to the 
orders and without the sanction 01 connivance of such 
candidate or his election agent and 

(/1) such candidate and his election ag-ent took all reasonable 
means for preventing the commission of corrupt practi­
ces at such election, arid 

(c) the corrupt practices mentioned in the said report were of a 
trivial, unimportant and limited character, and 

(d) in all other respetts the election was free from any corrupt 
practIce on the part of such candidate or any of his 
agents, 

then the Commissioners rna)' find lhilt the election of such can­
didate is not void. 

Expl,lnatz'tJtl.-For the purposes of this sub-rule "treating" means the 
incurring in whole or in part by any person of the expense of giving or 
providing any food, drink, entertainment or provision to any person with 
the object, directly or indirectly, of inducing him 01' ilny other person to 
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vote or refrain from voting or as a rewal'd for having ,·ored ~ refrained 
i 

from voting. 

J6. (1) At the conclusion of the inquiry, the Commissi6ners shall report 
whether the returned candidate or any other party to the 
petition who has under the provisions of these rules claimed 
the seat has been duly elected, and in so repol'lting shall have 
regard to the provisions of rule 15. 

(2) The report shall be in writing and shall be signed by all the 
Commissioners. The Commissioners shall forthwith forward. 
their report to the Governor who, on ret;eipt thereof; shall 
Issue orders in accordance with the report and publish the 
report in the Gazette, and the orders of the Governor shiJ.lI be 
tinal. 

17. If either in their report or upon any olher matter there is a 
difference of opinion among the Commissioners, the opinion of the 
majority shall prevail, and their report shall be expressed in the terms 
of the views of the majority. 

18. Where any charge is made in an election petitIon of any corrupt 
prat:tice, the Commissioners shall record in their report-

(a) a finding whether a corrupt practice has or has not been proved 
• to have been committed by any candidate or his agent, or 

with connivance of any candidate or his agent, and the 
nature of such corrupt practice, and 

(/J) the nam·~s of all persons (if any) who have been proved at the 
inquiry to have been guilty of any corrupt practice and the 
nature of such corrupt practice with any such recommenda­
tions as they may desire to make for the exemption of any 
such persons from any disqualifications they may have 
incurred in this connection under these rules. 

Sessions and dora­
tion of govemoro' legis­
lative council.. [1919, 
1.8.J 

12 B. "(1) Every governor's 
legislative council shall, continue 
for three years from its first meeting!: 

Provided that-

"(a) the council may be sooner dissolved2 llY 
the governor; and 
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"(b) the said period may be extended hy the 
governor for a period not exceeding one 
year, by notification in the offioial gazette 
of the province, if in special circums­
tances (to be specified in the notification) 
he so think fit; and 

"(0) after the dissolution of the council the gov­
ernor shall appoint a date not more than 
six months or, with the sanction of the 
Secretary of State, not morA than nine 
months from the date of dissolution for 
the next se8sioll of the council. 

"(2) A governor may appoint such times and 
places for holding the sessions of hildegislative council 
as he thinks fit, and may also, hy notification or 
otherwliie, prorogue the council. 

"(3) Any meeting of a governor's legislative 
council may be adjoul'lled by the person presi<ling. 

"(, ... ) All questions in a governor's legislative 
council shall he determined by a majority of votes of 
the members present other than the person presiding, 
who shall, however, have and exercise a casting vote 
in the c'ase of an equality of votes. 

§ 1. U Shall ceati.a.eJor three run from ill fir.t meetial." 

The maximum potential period for a Governor's Legislative Council 
is three years: it may however, be sooner dissolved: the period may 
also be extended by the Gm'crnar under special circumstances, for a 
further period not exceeding one year. 
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This sub-section confers upon the Governor the power to dis~olve, the 
Legisl;.ltive Council before the expiration of the three years for which it 
is elected. Under the fun parliamentary system the pow~r of the Execu­
tive Jfead to dissolve the legislature is subject to the constitutional nltl!' 
that this great power can be exercised only on the advice and approval of a 
Minister directly responsible to the popular chamber. The granting of a 
dissolution is, of course, an executive act the ministerial responsibility 
for which cad be easily established, The fonowing have been suggested 
as the leading considerations which should reasonably support and justify 
ministerial advice in favour of a dissolution (T(ldd, 2nd Ed.p. 77 / ),' 

(I) When a vote of "no coniidence" is carried aganist a government 
which ha~ not already appealed to the country. 

(2) When there arc reasonable ground~ to believe that an adverse 
"ote against the Government docs not represent the opinions 
and wishes of the country and would be reversed by .l new 
Parliament. 

(3) \Vhen the existmg Parliament was elected under the ausp:ce~ 
of the opponents of the government. 

(4) When the majority against a Government is so small as to make 
it improbable that a strong Government can be formed from 
the opposition. 

The refusal of a dissolution, recommended by a MinIster is not an 
executive act; it is a refusal to do an executive act. It seems to 
be generally admitted by constitutional authorities that the Crown has 
still an undoubted right to withold its consent to the application of 
a minister for permission to dissolve a Parliament. "If the Minister to 
whom a dissolution has been refused is not willing to accept the decision 
of the Sovereign, it is his duty to resign." (Heart/'s Goi,'crnme"t 0/ 
EnglalUl,pp. r6J-r6-/.). 

"As the representative of the Crown in the doml11ion, colony, or 
prOl ince, over which he is commissioned to preside, the power of dissolu­
tion rests absolutely with the Ciovernor or LIeutenant Governor for the 
time being. He is personally responsible to the Crown for the la .... ful 
exercise of this prerogative but he is likewise bound to take into 
account the welfare of the people, being unable to divest himself of 
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a grave moral responsibility towards the colony he is commissioned to 
govern." (Todd, ParI. Got'l. in lite Col. ind Ed. p, Soo). 

"It is the duty of a Governor to consider the question of a dissolution 
of the parliament or legislature sole~ in reference to the general interests 
of. the people and not from a party standpoint. He is under no obliga­
tion to sustain the party in power if he believes that the accession to 

office of their opponent would be more heneficial to the public at large. 
He is, therefore, justified in witholding a dissolution requested by his 
ministers, when he is of opinion that it was asked for merely to strengthen 
a particular party, and not with a vic\v to ascertain the public sentiment 
upon disputeJ questions of public policy. These considerations would 
always w~rrant a governor in witholding his consent to a dissolut:on 
&.pplied for, under such circumstances, hy a ministry that had been 
condemned by a vote of the popular chamher. If he believes that a strong 
and efficient administration could be formed that would command the 
confidence of an existing Assembly, he is free to make trial thereof, 
instead of complying Wilh the request of his Ministers to grant them 
a dissolution as an alternative to their enforced resignation of office. On 
the other hand, he may nt 1m discretion grant a dis~olution to a ministry 
defl'atcd in l'arliamcnt and desirous of appealing to the constituencies, 
notwithstanding that une 01' both branche~ of the legislature should 
remonstrate against the proposed appeal, if only he is persuaded that it 

would be for the f1ublic advantage that the appeal shoulJ "Po allowed." 
(Todd. ) 

12 C. '''(1) There shall he a president of a gover­

President. of gover­
nors' ICRislalive coun­
cils. [1919, s. 9.] 

nor's legislative council!, who shall, 
until the expiration of a period of 
four years from the first meeting 

of the council as constituted under this Act, be a 
person appointed by the governor, and shall there­
after be a mf.lmber of the council elected by the 
council and approved by the governor: 

"Provided that if at the expiration of such period 
of four years the council is in FleRFlion, the president 
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then in office shall continue in offiee untU the end 
of. the current seAAion, and the first election of a 
president shall t.ake place at the commencement of 

• the next ensuing seAAion. 
"(2) There Ahall be a deputy-president of a gov­

ernor's legislative council who shall preside at meet­
ings of the council in the absenoe of the president, 
and who shall be a member of the couIl,oil elected 
lJY the council and approved hy the governor. 

"(3) The appointed president of a council 'shall 
hold office until the date of the first election of a 
president by the council under this section, but he 
may resign office by writing under his hand addressed 
to the governor, or may he removed from offioe by 
order of the governor, and any vacancy occurring 
before the expiration of the term of office of all 
appointed president shall he filled by a similar appoint­
ment for the remainder of such term. 

"(4) :An elected president and a deputy-president 
shall cease to hold ofllce on ceasing to be members of 
the council. They may resign office hy writing 
umier their hands addressed to the governor, and 
may he removed from office by a vote of the council 
with the concurrence of the governor. 

"(5) The president and the deputy-president shall 
receive such salaries as may be determined, in the 
case of an appointed president, by the governor, and 
in the case of an elected president or deputy-president, 
by an Act of the local legislature. 
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§). "1 Preaideat of I Goftl'llor'.I.,DIatin COIIIlcil," 
, 

The Committee have considered carefully the question who is to 
preside over the legislative councils in the provinces. They are of opinion 
that the Governor should not preside, and they atlvise that, for a period 
of four years, the President should be appointed by the Governor. 
Wherever possible it would be a great advantage if some one could be 
found for this purpose who had had parliamentary experience. The 
legislative council should itself elect a Vice-President, and at the end 
of four years the nominated President would disappear, and the President 
and Vice-President would be elected by the councils. The Committee 
attribute the greatest importance to this question of the Presidency of the' 
legislative coul1lcil. It will, in their opinion, conduce very greatly to the 
successful working of the new councils if they are imbued from the 
commencement with the spirit and conventions of parliamentary procedure 
as developed in the Imperial Parliament.-J. S. C. R. See Noles under 
sees. 63A and 63C. 

"I2D. "(1) The provisions contained in this 
section shall ha~e effect with res-BUlinen and proce-

dure in governon' legis- pect to business and procedure in 
'alive councils. [1919, 
9. II]. governors"legislative councils. 

"(2) The estimated annual expenditure and 
revenue of the province shall be laid in the form of 
a statement before the council in each year, and the 
proposals of the local government for the appropriation 
of provincial revenues l and other moneys in any year 
shall be suhmitted to the vote of the council in the 
form of demands for grants. The council may 
a .. ,sent, 01' refuse its Msent,. to a demand, or may 
reduce the amount therein referred to either by a 
reduction of the whole grant or by the omifilsion or 
reduction of any of the items of expenditure of which 
th~ grant is compofed : 
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Provided that-

(a) the local government shall have :powert in 
relation to any such demand, to act as if 
it had been assented to, notwithstanding 
the witholding of such assent or the 
reduction of the amount therein referred 
to, if the demand relates to a reserved 
subject, and "the governor certifies that the 
expenditure provided for by the demand 
is essential to the discharge of his refipon­
sibility for the imbject ; and 

(h) the governor shall have power in cases of 
emergency to authorise such expenditure 
as may be in his opinion necessary for 
the safety or tranquillity of the provinM, 
or for the carrying on of any department; 
and 

(0) no proposal for the appropriation of any 
such revenues or other moneys for any 
purpose shall be made except on the 
recommendation of the governor, com­
municated to the council. 

"(3) Nothing in the foregoing subsection shall 
require proposals to be. submitted to the .council 
relating to the following heads of expenditure: 

(i) contributions payable by the local govern .. 
ment' to the Governor-General . in 
Council; and 
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(ii) interest and sinking fund oharges 011 10a11s ; 
and 

(iii) expenditure of which the ;amount is pres­
cribed by or under any law; and 

(iv) salaries and penldons of persons appointed 
by or with the approval of His Majesty 
or by the Secretary of State ill Council ; 
and 

(I') salaries of judges of the High Court of the 
province and of the Ad vocate-General. 

"If any question arises whether any proposed 
appropriation of moneys does or does not relate to the 
ahove heads of expenditure, the decision of the gover­
nor shall be final. 

"(4) Where any Bill has been introduced or is 
proposed to be introduced, or any amendment to a 
Bill is moved or proposed to be moved, the governor 
may certify that the Bill or any clause of it or the 
amendment affects the safety or tranquillity of his 
pr~vince or any part of it or of another province, and 
may direct that no proceedings or no further proceed­
ings shall be taken by the council in relation to the 
Bill, clause or amendment, and effect shall be given 
to any such direction. 

"(5) Provision may be made by rules3 under this 
Act for the purpose of carrying into effect the 

. fo.regoing provisions of this section and for regulating 
the course of business in the council, and as to the 
persons to preside over meetings thereof in the absellce 
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of the president and deputy-president, amd:the preser­
vation of order at meetings; and the rules may 
provide tor the- number of members required to 
constitute a quorum" and for prohibiting or regulating 
the asking of questions on and the discussion of any 
subject specified ih the rules. 

"(6) Standing orders may be made providing tor 
the conduct of business and the procedure to be 
followed in the council, in so far as these matters are 
not provided for by rules made under this Act. The 
first standing orders shall be made by the governor in 
council, but may, subject to the assent of the gover­
nor, be altered by the local legislatures. Any stand­
ing order made as aforesaid which is repugnant to 
the provisions of any rules made under this Act, shall 
to the extent of that repugnancy but not otherwise, 
be void. 

"(7) ~ubject to the rules and ~tallding orders 
affecting the council, there l'!hall he freedom of speech 
in the goverllors' legislative councils. No peMHl 

shall be liable to any proceedings in any court hy 
reMon of his speech or vote in any such council, or 
by reason of anything contained in any ufficial report 
of the proceedings of any such council." 

§ 1. "Proposals for the appropriatioa 01 provincial re.ea .... " 

The Council's powers of control over the appropriation uf provincial' 
revellues are defined ,in this sub-section which pruvides that the local 
Government is tu submit its annual al'propriation proposals for the 
Council's assent in il:he form of "d~mallds for grant." It is COIltem· 
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plated that the provincial estimates comprising the expenditure re­
quired both for reserved and transferred subjects will be presented 
as a whole but that the Governor in Council will be responsible 
for the estimates in so far as they Iclate to reserved subjects, and the 
Governor and Ministers in so far as they relate to transferred subjects. 
In the case of demands or resolutions relatinH to a reserved subject, if 
the Council refuses its assent, the (;overnor in Council will, nevertheless, 
have power to incur the expenditure involved if the Governor certifies 
that such expenditure i~ essential to the discharge of his responsibility 
for the subject concerned. In the case of resolutions relating to trans­
ferred subjects the a~sent of the Gouncil will he necessary, but the 
Governor is entrusted with power in cases of emergency to authorise 
expenditure which is, in his opinion, necessary for the safety or tranquillity 
of the Province, or tor the carryinH on of the admimstration of any 
departlllp.nt. By the exercise of this reserve power the Governor will 
be able to provide funds for any unfore:.een emergency, and also in the 
last resort to prevent the temporary closing down of a transferred depart­
ment owing to refusal 01 ~upplies. Provision is made for declaring by 
rules that certain expenditure, which includes the 'Provincial contributions 
to the Central t;overnment, is a permanent charge on the Provincial 
revc-nues, and Local Governments \vill not be required to include pro­
posals for such expenuiture in the re~olutions submitted to the Councils. 
In accordance with the principle of British parliamentary practice, which 
requIres that c\'ery grant of money for the public ~cnice shall be ba~ed 
on the requcst or recolTlmendation of the Crown, and wIth the prect:dents 
contained in Dominion cunstitutiuns (Australian Commonwealth Act, 1915. 

secti')11 56, South Africa Act, 1<)09, section (2), it is laid down that no 
proposal for the appropriation of the Provincial revenues, or {or the 
increase of any expenditure proposed tu be authorised by a resolutioll, shall 
be made except on the recommendation of the (;overnor. This provision 
will debar private members from mo\'in~ amendments which would have 
the effect of increasing the amount of any proposed appropriation. 

The pro~isions in this sub-section as to the control of the Councils 
over the appropriatiollof revenues are in ,ubstantial accordance with the 
proposals contained in para 256 of the Montagu.ChehnsfOTd Report as 
distinguished from rhat ma1e in para. 73 of the Government of India'~ 
Fir!>t Reforms De.patch. 

"The Committee think that the provincial,budget should be submitted 
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to the vote of 'the legislative cooncil,$ubject to the elilemirt~n from this 
process of certain charges of a special or recurring character )vhich ha.ve 
been !Set -out in the Bill. In cases where the council alter the provision 
for ,transferred subject, the Committee consider that the Gover,nor would 
be justified, if so advised by his ministers, in re-submitting the provision to 
the council for a review of their former decision; but they do not 
apprehend that any statutory prescription to that effect is required. 
\Vhere the council have reduced a provision for a reserved !Subject which 
the Governor considers essential to the proper administration of the 
subject concerned, he will have a power of restoration. The Committee 
wish it to be perfectly clear that this power is real and that its exercise 
should not be regarded as unusual or arbitrary; unless the Governor has 
the right to secure supply for those services for which he remains 
responsible to Parliament, that responsibility cannot jUSt1~T be fastened 
upon him." 

"Whenever the necessity for new taxation arises, as arise it must, the 
questions involved should be threshed out by both parts of the Govem­
ment in consultation together, and it is especially important that in thi5 
matter both parts of the Government should if possible, be in agreement 
when the proposals of the Government are laid before the legislature."­
,. S. C. R. See notes under sec. 67A. 

§ 2. "Co.tribatioDJ payable by the local rovel1lmeat". 

See nole 7 utlder se,-. ISA tlnte and tht1 ,)It's/on LOlllmillee's Report lin 

Fi"llncial Rela#ons (z'n Pt. fl. of this book). 

§ 3. "Pro.woD may be made by rales." 

See Rules issued under II,is sub-section prinled in Appendix B to 
Ilzis Part. 

§ 4 111\_ It • _ 'Porum. 
"The physical presence of the members in order to form the quorum 

is necessary. Such has not been the general pr~ctice, however, to thb 
time. It has been regarded as necessary thal a quorum shall not merely 
be present, but shall also act." -BurffeS$ Vol. fl, p. 55. 

The constitution of different countries vary widely as to the principle 
of the quorum and the mode of its determination. In the British colonies 
the quorum is invariably prescribed in their Constitution Acts. 
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"In those cases where the quorum is fixed by the constitution there is 
~ubstantial agreeme,nt apon the principle that the presence of a ma,iQrity 
C!f the legal number of members in the House is necessary and sufficient to 
the transaction of legislative busine~s.: .......... The quorum of the ahsolute 
majority, l.e., of the majority of the legal number of members, may be 
said to be the modern principle of general legislation. Its reason is that 
the majority represents in this respect the whole, and is vested with the 
powers of the whole. If this were not the principle, legislative action 
would be exposed to the tricks and stratagems of the minority to an un­
bearable degree." (Burgess, 1'01. Science it' n¢-s.) 

In the British Parliament, on the other hand, the quorum of the House 
of Commons has, from very early times, been fixed ar 40 and that of the 
House of Lords at 3, though the Houses now number respectively 707 
and 600 members. Dr. Burgess remarks that the fact that, under the 
British system, legislation is controlled by the Ministry would make 
it unnecessary, and often inconvenient, to require a majority quorum. 

72E.-"(1) Where a governor's legislative council 

Provision for case of 
failure to pass 'ee-il,)a­
tion in governors' leRi­
al.tive council.. [1919 
s. 13.J 

has refused leave to introduoe, or 
has failed to pass in a form recom­
mended by the governor, any Bill 
relating to a resArved subject the 

governor may certify that the passftge of the Bill is 
essential for the discharge of his responsibility for the 
subject, and thereupon the Bill shall, notwithstanding 
that the council have not cOl}sented thereto, he deem­
ed to have pas8ed, and shall, 011 signature by the 
governor, become an Act of the local legislature ill 
the form of tJIe Bill as origina.lly introduced or pro­
posed to be introduced in the council or (as the oose 
may be) in the form recommended to the council by 
the governor. 

"(2) Every such Act sha.ll be expressed' to be 
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made bytbe gO'lernor, and the governor sh~ll fortQ­
with send an authentic copy thereof to the G<>vernor­
General, who shall reserve the Act for the significa­
tion of His Majesty's pleasure, and upon the signifi­
cation of such assent by His Majesty in Cou~il, and 
the notification thereof by the Governor-General, the 
Act shall have the same force and effect as an Act 
passed by the local legislature and duly ass~mted to : 

"Provided ~hat where, in the opinion of tlie Gover­
nor-Gene'ral a state of emergency exists which jU/lti­
nes such action, he may, instead of reserving 1'!uch 
Act, signify his assent thereto, and thereupon the 
Act shall have such force and effect as aforesaid, 
Hubject however to disallowance by .His Majesty in 
Council. 

"(3) An .<\ ct made under this section shall, as soon 
as practicable after being made, be laid hefore each 
House of Parliament, and an Aet ·which is required 
to be presented for His Majesty'fol assent shall not be .. 
so presented until copies thereof have been laid he-
fore each House of Parliament for not less than eight 
days on which that House has sat." 

The original proposal in the draft Bill was for the constitution of 
Grand Committees on which the Governor was to appoint a majority of 
the members, with power, in cases referred to them, ~ pass or reject laws 
without the assent of the Council ; it was also proposed that, by using his 
certifying power, the Governor was to bring the machinery of the Grand 
COmmittee into operation. Those provisions were in conformity with the 
proposals contained in paras 252 to 254 of the Montagu-Chelmsfard 
Report, as further developed in paras 81 to 83 of the Government of 
lndia's ~t"St 1{efDfmll Despatch. 
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The effect of" the protisions in tbe draft Dill as to the Govemot's 
certifying power waS that the Governor would have been able tit use 
this power, either (1) for the purpose of obtaining necessary legislation 
in relation to reserved subjects which had been initiated by a member of 
his Executive Council, and for which he could not obtain a majority in 
the Legislative Council if he relied on the ordinary procedure; or (2) for 
the purpose of blocking, or referring to a Grand Committee, legislative 
proposals which are, in his opinion, likely to imperil public safety or the 
.maintenance of order, or which encroach on his responsibility for a 
specified reserved subject; but in this latter case the alternative course of 
referring the proposals to a Grand Committee could only be adopted 
with -tbe assent of the Legislative Council. 

The Joint Select Committee have rejected the plan of Grand 
Committees as drafted originally in the Bill. "They have done so 
because in their opinion the Grand Committee did not give the Governor 
the power of securing legislation in a crisis in respect of those matters for 
which he is held responsible, and because in respect of ordinary legislation 
about reserved 5,ubjects it perpetuated the syst~m of securing legislation 
by what is known as the 'official bloc.' which has been the cause of 
great friction and heartburning. The responsibility for legislation on 
reserve~ suLjccts i~ with the Governor in Council, and, when the' official 
bloc' haq been put into operation, it has been put into operation by him, 
and is merely an indirect way of asserting his responsibility. The 
Committee think it much better that there should be 110 attempt to con­
ceal the fact that the responsibility is with the Governor in Co.iI, and 
they recommend a process by which the Governor should be empowered 
to pass an Act in respect of any reserved subject, if he considers that the 
Act is necessary for the proper fulfilment of his responsibility to Parlia­
ment. He should not do so until he has given every opportunity for the 
matter to be thoroughly discussed in the legislative council, and as a sen­
sible man he should, of course, endeavour to carry the legislative council 
with him in the ma~ter by the strength of his case. But, if he finds that 
cannot be so. then he should have the power to proceed, on his own 
retflonsibility .. Acts passed on his sole responsibility should be reserved 
by the Governor-General for His Majesty's pleasure, and be laid before 

. Parlil\ment. His Majesty will necessarily be advised by the Secretary of 
State for India, and the responsibility for the advice to be given to His 
Majesty can only rest with tbe Secretary of State. Blolt the ComIpittee 
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suggest that the Startding Committee of Parli~ment, wh,?se appointment 
they have advised, should be specially consulted about Adts of this' 
character. Provision, however, is made in the BilI for the avoidance of 
delay in case of a grave emergency by giving the Governor-General 

. power to assent to the Act without reserving it, though this of course 
wdlild not prevent subsequent disaIJowance by His Majesty in CounciL" 
-]. S. C. R. 

LOCAL LEOISLATU~ESI. 

73. (1) For purposes of legislation, the council 
Local legislatures. of a lieutenant-governor2 haying 

[1861, c. 67, ... 29,45, an executive council, shall consist, of 
46, 48 ; 1909 II. 1 (I), 3 
(4); 1912, I. 1 (I) ; 1919. the members of his executive council 
lad Sch., Pt. II.] 

"and of members nominated or elect­
ed as hereinafter provided." 

(2) Repealed by flu] Govern/fl~ent of India Act 
1919. 

(3) The Legislative Council of a lieuti'nant-

[1861. c. 67. &s. 45. 
46, 48: 1909. 8. I (1/ ; 
1912, s.~; 1919, and 
Sel)., Pt4fI.] 

governor not having an executive 
council, or ·of a chief commissioner, 
shall consist of members nominated 

or elected "as hereinafter provided." 

(4) Rppealed b;1j the Govm'1~ment of India Aot, 
1919. 

§ 1. "Local Legislature." 
Local Legislatu".e means, in the rase of a governor's province, the 

governor and the legislative council of a province, and in the case of 
any other province, the lieutenant-governor Of chief commissionct in 
legislative council. See sec. I34 (4). 

§ 2· "UeutealDt·GoYel'llor." 
Set n(ltrs tlntll'''' sec. 53 tlnd para II M. C. R. 



SEC. 76.] 

74 } 
75. 

tOCAL LEGIStA1'UkES. 

Repealed by I the Governrne1li of Indi4 
Act, 1919. 

76. (1) The number of members nominated or 
Constitution of legis. elected to the legislative council of 

lativte councils ofdlieah~e'f a lieutenant-governor' or chief 
nail ·governors an C Ie ' 
commiSSIoners. [1909, commissioner the number of such 
s. 1 (2); 19l2, s. 3; , 
1919. 2nd Sch., .Pt. n.) members required to constitute a 
quorum, the term of office 'of such members, and the 
manner of filling casual vacancies occurring by reason 
of absence from India, inability to attend to duty, 
death, acceptance of office, or resignation duly accep­
ted, or otherwise, shall, in the case of each such 
council, be such as may be prescribed by rules made 
under this "section" : 

"Provided that the number of members so nomi­
nated or elected' sha.ll not, in the case of the legisla­
tive council of a lieutenani-govArnor, exceed one 
hundred." 

(2) At least one-third of the per~ons so nomina-

6 ted or elected to the legislative [186l, c. 7, ss. 45, 
46 ; . 1909, s. I (I); council of It lieutenant-governor 
19U, s. 3; .(j19,2nd 
5ch. Pt., II.] or. chief commissioner must be "non-
officials. " 

(3) Xhe Governor-General in Council may, with 
the appr{Jval of the Secretary of State 

[1909, s. 6 j 1912, in Council, make rules as to the 
So 3.] . 

conditions under which. and the 
manner in which persons resident in India may be 
nominated or eleoted members of any of those legis-
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lativ6 Councils and as to the qualifications foIt being, 
and for being nominated or elected, a member or any of 
those conncils, and as to any other matter for which 
rules are authorised to be made under thiE ~ection, 

and as to the manner in which those rules are to be 
carried into effect. 

(3A) Rules made under this ~ection may provide 
for the final decision of doubts or disputes 88 to the 
validity of au election. 

(3B) Subject to any rules made under this !'leC­

(1916, s., 1 (:z).] 
tion, any persO'll who is a ruler or 
subject of any state ill India shall 

be eligible to be nominated a member of a legislative, 
council. 

(4) All rules made under this section shall be 
laid before both Houses of Parlia-[1909. ss. 6, 7 ; 1919, 

aDd Sch., Pt. II.] ment as soon as may he after they 
are made, and those rules ~han not be su bject to 
repeal or alteration by the "Indian legislature or the 
local legislature." 

The maximum number of members of a lieutenant-governor's I~gis­
lative council is one hundred. The actual nlllnber may be less according 
to the rules framed under this section. One third of the total n~mber 
of elected and nominated members of such legislative coul1cils must 
be non-official. 

The Governor·General in Council with the approval of the Secretary 
of State is to make rules on the following matters :-(1) the conditions 
y.nder which and the manner in which persons resident in India may be 
nominated or' elected; (2) the qualifications for being a member of those 
councils; (3) the qualifications for being nominated and elected as mem­
bers ; (4) the number of members; (S) the number of members to.form a 
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quorum; (6) the term of office of members, (7) the manner of filling up 
casual vacancies of members and (8) the manner in which the above rules 
are .to be carried into effect. Rules may nl'lo be made for the final decision 
of doubts and disputes as to the validity of election!;. 

All rules so made shall have to. be laid before both Houses of Parlia­
ment and they are not subject to repeal or alteratioll by the Indian or local 
legislature. 

17 .. n) When a new lieutenant-governorshipl is 

Power to constitate constituted under this Act, the 
new local legislatures. Governor-General in Council may, 

(1861. c. 67, 55·46, 
47, 49·] by notification, with the sanction of 
His Majesty previously signified by the Secretary of 
State in Coullcil, (lOlU~titute the lieutenant-governor 
in legislative council of the province, as from a 
date specified in the notification, a locallegislature2 

for that province, and define the limits of the pro­
vince for which the lieutenant-governor in legisla­
tive council is to exercise legislative powers. 

(2) The Governor-General in Council may, by 

[1912, S. 3.) 
notification, extend the provisions 
of this Act relating to legislative 

councilfil of lieutenant-governors, subject to such 
modifications and ,adaptations as he may consider 
necessary, to any province for the time being under 
a chief commissioner3. 

§ 1.. "A new lieateDAllt-IOyetnorlhip." 
Sec. 53 (2) lays down the procedure for constituting a new lieutenant­

governorship. 

§ 2 "CO •• titate· .. · .. a JocaIlegiJJatare .. 
This sub-section is intended to give the effect of secs. 46, 47 and 49 

of lndian Council's Act of 1861. (Documents I, PjJ. 208-20l}.) It was under 
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these enactments that local legislatures were established for t~e North­
Western Provinces and Oudh (1886), for Burma (1897), for Easter.n 
liengal and Assam (1905) and for Bihar and Orissa (19IZ). "The effect 
of these enactments appears to be that a new lieutenant-governorship 
cannot be created unless a local legislature is created at the same time." . ' 
(libert.) 

~ 3. "Chief CommiuioDer." 
See notes under sec. 58. 

78. "(1) A lieutenant-governor or a chief com-
Meetings of legisla. missioner who has a legislative 

tive conncils oC Iienten. council may appoint such times and 
ant·governors or chief 
commissioners. places for holding the sessions' of 

[1861, c.67, 58. 45. 
46 ; 1909. 8·4; 1912 his legislative council as he thinks 
I. 3: 1919, 2nd Sch., 
Pt. II.] fit, and may also, by notification 
or otherwise, prorogue1 the council, and any meeting 
of the legislative council of a lieutenant-governor or a 
chief commissioner may be adjourned by the person 
presiding. " 

Every lieutenant-governor who has no executive 
council, and every chief commissioner who has a 
legislative council, shall appoint a member of his 
legislative council to be vice-president thereof. 

(2) In the absence of the lietAenant-governor or 

(1916, 1St Sch.] 
chief commissioner from any meet­
ing of his legisla.tive council the 

person to preside thereat shall be the vice-president of 
the council, or, in his absence, the member of the 
council who i/o! highest in official rank among those 
bolding office under the Crown! who are present at 
the meeting, or during the discussion of the al1nual 
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finanoial sta.tement or, of any matter of general publio 
interest or when questions a.re asked, the vioe-presi­
dent or the member appointed to preside. 

"(3) All questions at a meeting of the legislative 
[1919, 2nd Sch., Pt .. council of a lieutenant-governor or 

II.] chief commissioner shall be deter-
mined by a ma:iority nf votes of the members present 
other than the lieutenant-governor, chief commis­
sioner, or presiding member, who shall, however, 
have and exercise a casting vote3 in case or an equality 
of votes. 

"(4) Subject to rules affecting the council, there 
shall be freedom of speech4 in the legislative oouncils 
of lieutenant-governors and chief commissioners. 
No pArson shall he liable to any proceedings iu any 
court l)y reason of his speech or vote in those coun­
cils, or by reason of anything contained in any official 
report of the proceedings of those councils." 

§ 1. "Prorogue." 
See notes ,ender sec. 63 D. 

• § 2 "Crown:' 
See ?loles tender SI'C. I. 

S 3 "Cuting vote." 
See notes under St'e. 4I. 

~ 4. "Freedom of Speech." 
See notes under sec. 67. 

[79. ] Repealed by the Government qf India 
Act, 1919. 
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"so. (1) At a meeting of a local regislative 
Ba.in •• at meetinj!'l. council ("other than a· governor's 

[1861, c. 67. I •• 38• 48 ; legislative council") no motion shall . 
1912. as. I (1). 3: 1919, 
2nd Sch., Pt. II.] be entertained other than a ! motion 
for leave to introduce a measure into the council for 
the purpose of enactment, or having reference to a 
ml3asure introduced or proposed to be introduced into 
the council for that purpose or having reference to 
some rule for the conduct of business in the council, 
and no business shall be transacted other than the 
consideration of those motions or the alterations. of 
those rules. 

(2) Repealed by the Govermnent of India Act, 1919. 

(3) Notwithstanding anything in the foregoing 
• provisions of this section, the local 

(1909. IS. 5. 7 ; 1912. • 
II. 1 (I) 3; 1919. 2nd government "of a provInce other 
8ch., Pt. II.] h ,. , 

t an a governor 8 prOVInce' may, 
with the sanction of the Governor-General in Council, 
make rules authorising, at any meeting of the local 
legislative council, the discussion of the annual finan­
cial statement of the local Government, and of any 
matter of general public interest, and the asking of 
questions, under such conditions and re~trictitms as 
may be prescribed in the rules. Rules made under 
this sub-section for any council may provide for the 
appointment of a member of the council to preside 

[1916. 1St 8th.) 
at any such discussion or when 
questions are asked in the pl~ce of 
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the'lieutenant-governor or chief commissioner, as the 
case may be, and of the vice-president, and shall be 
laid before both Houses of Parliament as ~oon as 
may be after they are made, and shall not be subject 
to repeal or alteration by the "Indian legislature" 
or the local legislature. 

"(4) 1;he local government of any province (other 
[19 19. 2nd SCh., Pt. than a governor's province) for 

H.] which a local legislative council is 
hereafter constituted under t,his Act shall, before the 
first meeting of that council, and with the 8anction 
of the Governor-General in Council, make rules for 
the conduct of legislative business in that council 
(includi~g rules for prescribing the mode of promul­
gation and authentication of laws passed by that 
council). 

"e 5) The local legislature of any such province 
may, subject to the assent of the lieutenant-governor 
or chief commissioner, alter the rules for the condunt 
of legislative business in the local council (including 
rules prescribing the mode of promUlgation and 
a.uthentication of laws passed by the council) but any 
alteration so made may he disallowed by the Gover­
nor-General in Council, alId if so disallowed shall 
have no effect." 

BOA. "(1) The local legililature of any province 
has power, subject to the provisions 

Powell of local 
legiol&taret. [1919. I. of this Act, to make laws for the 
JO~ d peace an good govemment1 01 the 

345 
P.I.-44 



THE INDlAt{ COl/iSTlTUTION. [Sec.8oA. 

; 

territories for the time being constitutUtg that 
province. " 

"(2) The local legislature of any province may, 
subject to the provisions of the sub-sectiQn next 
following, repeal or alter as to that province any law 
made either before or after the commencement of 
the Government of India Act, 1919, by any authority 
in British India other than that local legislature. 

"(3) The local legislature of any province may 
not, without the previous sanction of the Governor­
General, make or take into consideration any law-

(0) imposing or authorising the imposition of 
any new tax unless the tax is a tax sche­
duled as exempted from this provisi~n 

by rules made under this Act ; or 

(b) affecting the public debt of India, or the 
customs duties, or any other tax or duty 
for the time being in force and imposed 
by the authority of the Governor-General 
in Council for the general purposes of 
the government of In~ia, provided that 
the imposition or alteration of a tax 
sche~uled as aforesaid shall not be 
deemed to affect any such t1J,x or 
duty; or 

(c) afiecting the discipline or maintenance of 
any part of His Majesty's naval, military, 
or air forces; or 
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(d) a.ffecting the I relations of the government 
with foreign princes or states ; or 

(e) regulating any ~entral subject2 ; or 

(f) regulating any provincial subjectl which has 
been declared by rules under this Act 
to be, either in whole or in part, subject 
to legislation by the Indian legislature, 
in respect of any matter to which such 
declaration applies; or 

(g) affecting any power expressly reserved to 
the Governor-General in Council by any 
law for the time being in f<loce ; or 

(h) 801 terin g or repealing the provisions of any 
law which, having been made before the 
commencement of the Government of 
India Act, 1019, hy any authority in 
British India other than that local legis­
lature, is declared by rules under this 
Act to be a law which cannot be repealed 
or altered by the local legislature with­
out previous sanction; or 

(i) altering or repealing any provision of an 
Act of the Indian legislature made after 
the commenoement of the Government 
of India Act, 1919 which by the provi­
t;ions of such first-mentioned Act may not 
be repooled or altered by tbe local legis la­
ture without previous sa.nction :" 
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"Provided that an Aet or a provision ()<f ~n Act 
made by a local legislature, and subsequenUy 
assented to by the Governor-General in pursuance of 
this Act, shall not 1)8 deemed invalid by reas()n only 
of its requiring the previous sanction of the Gov­
ernor-General under this Act." 

"( 4) The local legislature of any province has 
not power to make any law affecting any Act of 
Parliament." 

This section deal~ with the legl,lative power.; ot all local legislature, 
including Governor', legislativc councils : I~ represents sec. 79 oj the 
Government of India Act, 1915, as revised on the lines recommenac,l in 
the Functions Cot!mittee's ]{eport (jm1"rlS 28-J5, Pl'. 24I lu 217 0/ Pt. ! f. 
oj this book.) 

One important object of the revision has heen to limit the number of 

cases in which previops sanction of the Governor-General is required to 
Provincial Bills, and at the same time to make the statutory list of such 
cases complete, so as to avoid continuance of the practice whereby Bills 
not included in such list had to l.e submitted for previous sanction under 
"executive order." It will be observed that the section follows the pro­
visions of the hitherto existing law in conferring general powers of legis­
lation on the local legislature of a province subject to the requirement of 
the Governor-General's previous sanction in the case of certain classes of 
Provincial Bills. Ab,ence of previous sanction' cannot, however, be made 
a ground for attacking the validity of a Bill which ha" received the assent 
of the Governor-General. This arrangement renders po"sible a distri ­
bution of le~islative power between the Indian Legislature and the Pro­
vincial Legislatures without 5ubjectin~ the validity of Provincial Acts to 
.challenge in the Courts on the ground that such Act~ Involve an invasion 
of the sphere of the Indian Legislature. See Notes under set'. 65 ante. 

§ 1. "Peace, and rood rovernmeat ., 

These, or words, nearly similar, have been used in most of the Consti­
tutional Acts passed by the Imperial Parliament conferring local legisla­
tures on British Colonies. The local legislature has not general ,power 
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to make laws for ''the peace, order1 and good government " of .t province, 
for this power is subject to the several restrictions enumerated in sub­
secti~ns 3 and 4 below. A que,tion may be raised as to whether the 
words "for the peace and good government ~f the territories for the 
time being constituting that province" will prevent the local legisla­
ture from passing a law which may be confined in its operatiun to a 
pa,rticular di strict. . 

The judgment of the PrIvy Council delivered by Lord Halsbury, L. ('. 
in the case Rlel v. Tlu: Quem, £0 App. Ca. 678, 1885 has an important 
bearing on thi~ sub-section ;-

"It appears to be suggested that any provlslon~ diffenng from the 
provisions which in this country have been marlp, for administration, peace, 
order, and good gO\'crnment cannot, a5 matter, of law, bp, provisions for 
peace, order and good government in the territories to which the statute 
relates; and, further, that if a Court of Jaw should come to the conclusion 
that a particuhr enactment was not calculated, a~ a matter of fact and 
policy, to secure peace, I)rder, and good government, that they would be 
entitled to regard any statute directed to these objects, but which a Court 
should think likely to f<ul of that effect, as ultra 7'ires and beyond thc 
competency of the Dominion Parliament, to enact. Their lordships are uf 
opinion that tilere is not the least colour for such a contention. The word~ 
of the statute are apt to authorize the utmost di5cI'etion of enactment for 
the attainment of the ubjects pointed to. They, are wonts under which the 
widest departme from criminal procedure, as is known and pr<lctised in 
thi; country, have been authorized in Her Majesty's Indian Empire. Form~ 
of procedure unknown to the English Common Law have there been estab­
lished and acted upon, and to throw the lea~t duuut upon the validity of 
poy"el's com'eyed hy those words would be of widely lIli'>clllevuus C011,C­

quence." (£0 App. Ca. 678, £885.) 

§ 2. "Regulating any central subject. It 

See pams 29-j3 Ilj tlte Functions Commitlt'e's Report, pp. 2,/.2-3;6, I'lIrt 
fl. oj this book. See also Part 3 oj the Report oj tIlt runettollS COIf/­
millee, fJP. 252-268 of Part J I of this book. 

§ 3. "Regulating any provincial snbject etc It 

See para 40 oj th.! Functions Committee's RejJort. (p. :190 tJj P,zrt J I. 
oj this book.) 
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SOB. "An official shall not ,be qualified ~r elec­

Vacation of aeats in 
local lejfilJ.tive COUD­
cils. [1919, I. 14.] 

tion as a member of a IQcal'leg.IB­
tive council, and if any non-oflicial 
memher of a local legislative coun­

cil, whether elected or nominated, accepts any office1 

in the service of the Crown in India, his seat on the 
council shall become vacant: 

"Provided that for the purposes of this provision 
a minister shall not be deemed to be an official and 
a person shall not be deemed to accept office on 
appointment as a minister." 

§ 1· "Accepts any office." 

Here "office" includes any paid whole-time appointment under the 
Crown in India exct'pt appointments as ministers. This section provides 
that officials (for definition of "officials" see sec. 134) shall not be qualified 
for election as members of a local legislative council, and that acceptance 
of office in the service of the Crown in India by a non-official member 
of a Legislative Council renders his seat'vacant, but for the purpose of 
this section a minister is not to be deemed an official. Hence if an 
elected or nominated member of council accepts office on appointment 
as minister, his seat on the council will not become vacant i. e., such 
a member win not have to seek re-election (as used to be the practice in 
England) or re-nomination. It appears that ministers alone enjoy this 
privilege of continuing as members of the legislature without baving to 
seek re-election or re-nomination. But the privilege does not extend to 

, Council secreta~ies where seats become vacant on appointment as such 
(unless, of course a wider connotation is given to the word "minister" and 
the Council secretaries who undoubtedly form part of the provincial 
ministry are' taken to fan under the category of mini~ters): they must 
have to be re-elected or re-nominated within six months of their appoi,nt· 
ment, if they are to continue to hold office as Council Secretaries. 
See notes under sec. 52. 
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800. "It shall not be lawful for any member of 
any local legislative council to 

Measure. affecting , • • 
public revenue. [1919, ~ntroduce, wIthout the prevIOus 
2nd Sch., Pt. I.] t· h }' te sanc IOn of t e governor, leu nant-
governor or chief commissioner, any measure affect­
ing the public revenues of a province or imposing 
any charg~ on those revenues." 

See Notes under sec. 67A. 

81. (1) When "Bill" has heen passed "by" 

Anent to Acts of 
local legislatures. 

[186[, c. 67, s. 39; 
1912, ss. I (I), 3, 1919, 
2nd Sch., Pt. 11.] 

from the "Bill." 

a local legislative council, the gov­
ernoI" lieutenant-governor or chief 
commissioner, may declare that he 
assents to or withholds his assent 

(2) If the governor, lieutenant-governor or chief 
commissioner withholds his assent from any such 
"Bill," the "Bill shall not become an Act." 

(3) If the. governor, lieutenan~-governor or chief 
commissioner assents to any such 

(1861, e.67, ss. 40, 
48; 1912, IS. 1 (I) 3; "Bill," he shall forthwith send an 
1919. 2nd Sch., Pt. n.] . h 

authentIC copy of t e Act to the 
Governor-General, and the Act shall not have validity 
until the. Governor-General has assented thereto and 
that assent has been signified by the Governor-General 
to, and published by, the governor, lieutenant-gover­
nor or chief commissioner. 

(4) Where the Governor-General withholds his 
assent from any such Act, he shall signify to the 
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governor, lieutenant-governor or chief oommi$sioner 
in writing his reason for so withholding his assent. 

8lA.-"(!) Where a Bill has been passed by a 
local legislative council, the: gover-

Retorn and reserva-
tion oC Bills. [1919, s. nor, lieutenant-governor . or chief 
u.] cemmissioner may, instead of declar­
ing that he assents to or withholds his assent from 
the Bill, return the Bill to the council for reconsidera­
tion, either in whole or in part, together with any 
amendments which he may recommend, or, in cases 
prescribed by rules under this Act may, and if the 
rules so require shall, reserve the Bill for the conside­
ration of the Governor-General. 

"(2) 'Vhere a' Bill is reserved for the considera­
tion of the Governor-General, the following provi­
sions shall apply :-

(a) 'rhe governor, lieutenant-governor or chief 
commissioner may, at any time within 
~ix months from the date of the reserva­
tion of the Bill, with the consent of the 
Governor-General, return the Bill for 
further consideration hy the Council 
with a recommendation that the council 
sha1l consider amendments th .. eto : 

( lJ) After any Bill 1;0 returned has been fur­
ther considered l)y the council, together 
with any recommendations made by the 
governor, lieutenant-governor or chief 
commissioner relating thereto, the Bill, 
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if re-affirmea with or without amend­
ment, may be again· presented to the 
governor, lieutena.nt-governor, or chief 
commissioner : 

( () Any Bill reserved for the consideration of 
the Governor-General shall, if assented 
to hy the Governor-General within a 
period of ~iK months from the date of 
such reservation, become law on due 
publication of such assent, in the Flame 
way as a Bill assented to by the gover­
nor, lieutenant-governor or chief commis­
sionAr but, if not assented to by the Gov­
ernor-General within such period of six 
months, shall lapse and be of no effect 
unless before the ,expiration of that 
period either-

(i) the Bill has heen returned by the 
governor, lieutenant-governor or chief 
commissioner, for further considera.t~on 

by the council; or 

(ii) in the case of the council not being in 
session, a notification has been published 
of an inteI1tion so to return the Bill at 
the commencement of the'next session. 

"(3) Th~ Governor-General may (except where 
.the Bill has been reserved for his oonsideration), ins­
tead of assenting to or withholding his MSe:qt from 
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any act pMSed by a looallegia1a.ture" declar4t that he 
reserves' the A{)t for the signification of His Majesfy's. 
pieasure thereon, and in such case the Act .hall not 
have validity until His Majesty in Council has signi­
fied his assent and his assent has been notifieJd by the 
Governor-General. 

This section provides that a "overnor, or other head of a 
Province, may, instead of assenting to or withholding assent from 
a Bill passed by 'a Legislative Council, either return such Bill to 
the Council for reconsideration with suggested ammendment~, or re­
serve the Bill for consideration of the Governor-General. The pro­
visions as to reservation follow the lines proposed by the Functions 
Committee (Functions Report, paras, 55 to 39), and allow of' a 
reserved Bill being returned for reconsideration by the Council 
which passed it ; the definition of the classes of Bills which arE: to 
be subject to .{eservation is left to rules. 

The section further provides (sub-section (3)) that the Governor­
General may, instead of himself assenting to or withholding assent 

from a Provincial Act, reserve such Act "(~r the signification of 
His Majesty's pleasure thereon." But this further power of reservation 
will not apply to a Bill reserved by a governor. The Royal power of 
veto has never been used, so far as laws passed by Parliament are 
concerned, ever since 1707 ; it is, however, not infrequently exercised in 
the case of laws passed by colonial legislatures; and it is likely 
that it may have to be frequently exercised in the case of Indian 
laws. 

82. (1) When an Act has been assented to by 
Power oCCrown to dis· the Governor-General, he iha.ll send 

.\lowActaofloca\1qia- to the Secretary of State an authen­, latarlll. [1861, c. 67. II. 

.1, 48; 1912, u. 1 (I) He coPY thereof, and it shall be i' 1919 2nd 1Cb., Pt. 
I.) lawful for His Majesty "in Council" 
to signify ~ his disa.llowance of "the" Act. 

(2) Where the disallowance of an Act has_ been 
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so signinro, the governor, lieutenant-governor ot' 
chief commissioner shall forthwith notify the dis­
allowance, and thereupon the Act, as from the date 
of the notification, shall become void accordingly, 

[83,] Repealed by the Government oj India Act, 
1919, 

VALIDITV OF INDIAN LAWS. 

Rem"",,1 of doubts as 
to valid fty of eertain 
Indian laws. [1861, c. 
67. 98.14. 24, 33; 1871 
c. 34. 5. I.] 

84, (1) A law made by any 
authority in British India shall not 
be deemed invalid solely on account 
of anyone or more of the following 
reasons :-

(a) in the case of "an Act of the Indian legis-

[ 86 6 
lature" or a local legislature, because 

1 I, C. 7, ~. 24; 
1916 s. 2(2) i '919, 2nd it affects the prerogative of the 
Sch. Pt, II .] 

Crown l
; or 

(b) in the case of any law, because the requisite 
proportion of "non-official" members 

[1861, c. 67. II. 14. 
33; 1912, ss. 1 (1) 3; was not complete at the date of its 
19f9, 2nd Sch. Pt. II.J h '1' introduction into t e counCI or Its 

enactment; or 

(c) in the case of "an Act of" a local legislature, 
because it confers' on magistrates, 

[1871• (" 34. I. l; b' 't' f th . S th 1912. as. 1 (1). 3; 1911), emg JUS Ices 0 e peace e same 
snd Sch. Pt, II.) ., d' t' E B 't' h JurIS 10 Ion over uropean n 18 

subjects as that legisla.ture, by Acts duly made, could 
la.wfully oonfer on magistrates in the exercise of 
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authority over other British subjects in the like 
caseR. 

A la.w made by any authority in British' India . 
and repugnant to any prov~ion of 

['916, •• :I (2).] this or any other Act of Parliament 
shall, to the extent of that repug­

nancy, but not otherwise, he void. 

"(2) Nothing in the Government of India Act, 
1919, or this Act, or in any rule 

(1919, •• , 16 (:I)J. made thereunder, shall be construed 
as diminishing in any respect the 

powers of the Indian Legislature· as laid down in 
section sixty-five of this Act, and the validity of any 
Act of the Indian legislature or any local legisla­
ture shall not be open to question in any legal pro­
ceedings6 on the ground that the Act affects a provin­
cial subject or a central. su bject, as the case may be, 
and the validity of any Act made by the governor of 
a provinoe shall not be so open to question on fhe 
ground that it does not relate to a reserved Bubject.'~ 

§ 1· "The prero,ative of the Crown." 

"Prerogatives" are the residuary fractions and remnant~ of the sove· 
reign power which, unimpaired by legislation and revolution, remain vest­
ed in the Crown. They are the products and survivals of the Common 
Law and are not the creatures of statutes. Statute' law tends gradually 
to invade and diminisp. the domain of prerogati~e. Among the examples 
of prerogatives the following may be mentioned :-

(I) The exercise of the ordinary executive authority by ~e Ctown, 
through' Ministers of State; subject to certain legal and 
customary restraints stich as the control of the House of 
Commons by virtue of its power t<l refuse supplies .. · 
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(2) Dissolution and Proro~ation of Parliament. 
(3) The administration of justice in the name or '¢e Crown, 

tbrough judges and ('ounsel appointed by the Crown. 
(4) The pardon of offenders. 
(5) Command of the Army and Navy. 
(6) Foreign affairs: peace and war. 
(7) Accrediting and receiving Ambassadors . 

..(8) Entering into treaties with foreign nations. 
(9) R~cognition of foreign states. 

(10) Appropriating prizes of war. 
(II) Sharing legislation; right to veto. 
(12) Allegiance, right of the Crown to the allegiance and service of 

its subjects. 
(13) Ecc1~siastical authority with respect to the Church of England. 
(14) Control over titles, honours, precedence, franchises, etc., 

coining money, superintendence over infants, lunati!:s, and 
idiots. 

(15) Special remedies against the subject, slIch as intrusion, distress, 
escheat, extent. 

(16) Lordship of the soil. 
A number of these prerogatives have become obsolete through disue­

tude, although they have never been swept away by Act of Parliament. 
Others of them have been cut down and reduced to matters of form or 
denuded of most of their former vigour and activity.-Qllli,c,md Garron. 

§ 2. "Becaue it couen etc ...... " 
The Madras and Bombay legIslatures passed certain Acts which were 

adjudged invalid on the ground of interference with the rights of European 
British subjects. (See H. vs. Reay, 7 BOI1l. Cr. 6): to confirm these pro­
vincial Acts an Indian Act (XXII of 1870) was passed in 1870. As Indian 
legislation could not confer on local legislatures the requisite power in 
future, it 'las conferred by an Act of Parliament in 1871. 

§ 3. "JaeticeI of tile Peace." 
rn England these Justices of the Peace aTe appointed by the Lord 

ChlUl<'Jfttor in tlle name of the Crown. They are chosen out of the county 
gentlemen who have a certain amount of property, and who, at their Court 
of Quarter Sessions, have command over all the money collected by 
taxes for tbe general lise of the county-as for instance, for building 
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, 
gaols, prosecuting offenders, and paYJllent of salaries to county officials. 

In India it was the judicial charter of 1726 that enabled the governor 
or president and the five seniors of the council to be justices of the peace 
who were to hold quarter sessions four times in the year, with jurisdic­
tion over all offences except high treason. The Regulating Aq of 1773 
empowered the Governor-General and council and the chief justice and 
other judges of the Supreme Court to act as justices of the peace, and for 
that purpose to hold quarter sessions. The Charter Act of J 8 J 3 epacted 
that the!le justices were to have jurisdictitlh in cases of assault or 
trespass committed by British-born subjects on Indians, and also in cases 
of small debts due to Indians from British-born subjects. An Act of 1832 
(2 & 3 Will I V, c. 117) authorized the appointment of persons other than 
covenanted civilians to be justices of the peace in India. "A judge or 
magistrate cannot try a European British subject unless he is a justice of 
the peace. High Court judges, sessions judges, district magistrates, and 
presidency magistrates are justices of the peace ex-officio. In other 
cases a justice of the peace must be a European British subject."-llbert. 

§4. "Nothiq ...... diminishing ... powen of the 
IDcIian Le,islatare." 

As regards the Indian Legislature no formal limitation is proposed of 
the general powers of legislation conferred by sec. 65 of this Act, but it is 
contemplated that the Indian Legislature will, as:a matter of custom and 
convention, abstain from legislating on Provincial subjects, except where 
those subjects are declared by the Rules of classification made unT 
sec. 4SA to be subject to Indian Legislation (Functions Rl'jort,/mra }Jj. 

§ S. "SUIt Dot be opea to qaestiOD iD uJ legal proceediap." 

It is important to note that, though the Act provides for a division of 
functions between the Central Government and Provincial.Governlllcnts 
similar to tbat which is to be found In Federal Constitutions, it ts not 
COntemplated that questions as to the dividing line between th"e spheres 
of the central and provincial authorities shall be the subject of legal 
decisIon in the Courts (M. C. Report, para. 212, 2)9). Provision is made 
by sec. 4SA for the making of rules which will provide for the setlement 
of doubts as to whether "an.y matter does or does not belong to a Pro· 
vincial subject," and the mtention is that the Rules framed shall provide 
formc:h doubts being decided by administrative authority, j.t'., by. the 
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Governor·General in Council suh;ect to the control of the Secretary of 
State, whose duty it will be to check any tendency on the part of the 
Central Government to take too restriclive a view as to the subjects in· 
cluded in the Provincial sphere. 

This subsection expressly provides that the validity of any Act of the 
Indian legislature or of a local legislature shall not be questioned in any 
legal proceedings by reason of the distinction now made between central 
and provincial subjects. 

PART VI A. 
STATUTORY COMMISSION. 

84A..-(1) At the expiration of ten years after 
Statutory commission. the passing of the Government of 

[1919. I. 41.] India Act, 1919,' the Secretary of 
State, with the concurrence of both Houses of Parlia~ 
ment, shall submit for the approval of His Majesty 
the names of persons to act as a commission for the 
purposes of this section. 

iI (2) The persons whose names are so submitted, 
if approved by His Majesty, shall be a commission 
for the purpose of inquiring into the working of the 
system of government, the growth of education, and 
the development of representative institutions, in 
Britisb Indi~, and matters connected therewith, and 
the commission shall report as to whether and to 
what extent it is desirable to establish the principle 
of responsible government, or to extend, modify, or 
restrict the degree of responsible government then 

'existing therein, including the question whether the 
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establishment of second ch&Jt1bel'8 of the looal\ legisla­
tures is or is not desirable. 

(3) The oommission shall also inquire into and 
report' on any other matter affecting British India 
a.nd the provinces, which may be referred to the 
commission by His Majesty. 

This is an entirely new section which provides for the appointment of 
the first of the Commi.ssions which are to survey periodically the political 
situati~n in India, to investigate the working of the changes introduced 
by the Government of India Act, 1919, and to advise as to the future. 
(See M. C. R. paras 36I, 364, 388 quoted below.) 

The names of the proposed Commissioners are to be submitted, when 
the time comes for their appointment, for the approval of both Houses of 
Parliament. This periodical survey of conditions in India by Commis­
sions appointed with the approval of Parliament is a vital element in the 
scheme for the gradual transfer of responsibility outlined in the M. C. 
Report, and it has therefore been considered essential to make definite 
provision now for the appointment of the first Commissioners (in (929) 
ten years from the date of the passing of the Government of India Act, 
1919, so that the prospect of their appointment may be kept steadily in 
view, and the enquiry which they are to conduct may be recognised from 
the inception of the reforms as an important factor in the process of future 
development. 

"We regard it as essential, if the terms of the announcement of 
August 20 are to be made good, that there should from time to time come 
into being some outside authority charged with the duty of re-surveying 
the political situation in India and of readjusting the machinery to the 
new 1equrrements. We would provide, therefore, that ten years after 
the first meeting of the new councils established under the Statute a com­
mission should be appointed to review the position. Criticism has been 
exPressed in the past of the composition of Royal Commissions, and it is 
our intention that the commission which we suggest should be regarded 
as authoritative and should derive its authority from Parliament itself. 
The names of the commissioners, therefore, should be submitted by the 
Secretary of State to both' Houses of Parliament for approval by resolu­
tieD. The Commissioners" mandate should be to consider wbether by 
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the end of the tcnn of the iegislatute,then in existvnce it would be possible 
to establish complete responsible'government in any province or provinces, 
or how far it would be possible to approximate to it in others; to advise 
on the continued reservation of any departments rOi' the transfer of which 
to popular control it has been proved to their if,atisfaction that the time 
had not yet corne; to recommcnd the retransfer of other matters to the 
control of the Governor in Council if serious mal-administration were 
establishe~ ; and to make any recommendations for tllC working of res­
ponsible governm.ent or the improvement of the constitutional machinery 
which experience of the systems in operation may show to be dcs~rablc. 

We intend these propositions to be rcad rather as an indication of our 
gcneral intention~ than as an attempt to draft tllp. actual terms of the 
reference to the commission."-M. C. R. para 26£. 

"Inasmuch as complete responsible government essentially depends 
upon thc existence of an -electorate sufficiently active and cognisant of 
affairs to hold their representatives effectively to account we think that 
one of the most impul tant duties of the commission will be to examine 
the growth of capacity and responsibility in the electorates. The approxi. 
mation to complete responsibility must depcnd, among othcr things, on 
the growth of the clectoratc and on the measurc in which they give evi· 
dence of an active and intclligent use of the franchise. \Ve wish to attain 
complete responsibility where we can anrl as early as wc can, and we 
mtend that its attainment should depend upon the efiorlc of the Indian 
people themselves. It would not be fair to give it to them till they fulfil 
the necessary conditions." -iJ,f. C. R. para 264. 

"It should equally be the duty of the Commission to examine and 
report upon the new constitution of the Government of India, with parti. 
cular reference to the working of the machinery for representation, the 
procedure by certificate, and the results of joint sessions. The commis­
~ion will, doubtless, if they see fit, ha~'e proposals to make for further 
changes in the light of the experience gained."-M. C. R.,para 288. 

The Committe~ are of opimon that the Statutory Commission should 
not be appointed.until the expiration of t~n years, and that no changes of 
substance in the constitution, whether in the franchise or ill the lists of 
reserved and transferred sU3jects or otherwise, should be made in the 
interval. The Commission will be fully empowered to examine the work­
ing of the cOl'lStituuODs in all their details in the provinces, and to advise 
whether the time has come for full responsible government in ea~h pro-
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vince, or in the alternatife whether and to what extent the po'ters of self­
government already granted should be extended, or modified, or restricted. 
It should be clearly understood, also, that the Commission should be em­
powered to examine into the working of the Government of India and to 
advise. in respect of the S;overnment of India no less than in respect of 
the provincial governments."-j. S. C. R. 

PART VII. 

SALARIES, LEAVE OF ABSENCE, VACATION OF, 
OFFICE, APPOINTMENTS ETC· 

85. (1) There shall be pa.id to the Governor­
General of India and to the other 

, SalAries and allowanc­
el of governor-general 
arid certain other offi­
cials in India. [1793, 
s. 32 i 1833. s. ~6; 
18S3, s. 35 ; 1861, c.67, 
S. 4 ; 1880, 5.2, Sch .. 
1 ; '912, s. I (I).] 

persons mentioned in the Second 
Schedule to this Act, out of the 
revenues of India, such salaries, not 
exceeding in any case the maximum 
specified in that behalf in that 

Schedule, and such allowancp-s (if any) for equipment 
and voyage, as the Secretary of State in Council may 
hy order fix in that behalf, and, suhject to 01' in de­
fault of any such order, as are payahle at the com­
mencement of this Act: 

(2) Provided as follows :-

(a) an order affecting salaries of members of 
the Governor-General's executive 
council may not be made without 

the concurrence of a majority of votes at a meeting 
of t~e Council of India: 

, 
[1861, c.67, s. 4.] 
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• (b) if any person to whom this section applies 
holds or enjoys any pension or 

[ 1833. s. 77; 1853. s. salary, or any office of profit under 
35; 1912, s. I (I) ] 

the Crown or under any public 
office, his salary under this section shall be reduoed 
by the amount of the pension, mlary or profits of 
office so hE:lld or enjoyed by him; 

(0) nothing in the provisions of this section with 

[1880, s. 4 ] 
respect .to allowances shall authorise 
the imposition of any additional 

charge on the revenues of India. 
(3) The remuneration payable to a person under 

[1813. s. 8g; 1833. s. 
76 ; 1853, s. 3S ; 1912, 
~. I (I); 1919. :and. 
Sell. PI. IlL] 

this section shall commence on his 
taking upon himself the execution 
of his office, and shall be the whole 
profit or advantage which he shall 

enjoy from his office during his continuance therein. 
"Provided that nothing in this suh-section shall 

apply to the allowances or other forms of profit and 
advantage which may have heen sanctioned for such 
persons by the Secretary of State in Council." 

86. (1) r:I.'he Governor-General in Council may 
Leave of absence to grant to any of the members of his 

members of executive 
Council.. [I~I, C. 67. executive council "other than the 
s. 26 i 19

12
, 8. I (I) commander-l'n-chief" and a gover-

1916, 1919, :aDd 5ch, 

PI. ) I.J nor in council and a lieutenant-
governor in oouncil may grant to any member of his 
executive council, leave of absence under medical 
certificate for a period not exceeding six months. 
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(2) Wh.ere a member of council obtains l$ve of 
absence in pursuance of this section, he shall retain 
his office during his 'absence, and shall on his return 
and resumption of his duties be entitled to receive 
half his salary for the period of his absenc~; but if 
his absence exceeds six' months his office shall llElcome 
vacant. 

87. (1) If the Governor-General, or a governor, 
or the cOlumander-in-chief of His 
Majesty's forces in India, and "save 
in the case of absence on special 

Provlsion. as to ab­
sence from India or 
presidency. [1793 s. 37; 
1833 s. 79; 1912, I. I 
(I), 19I9.'2nd 8ch. Pt. 
II. I-II.] duty or on leave under a medical 
certificate", if any member of the Executive Council 
of the Governor-General, "other than the commander­
in-chief" or any member of the executive council of a 
governor, "or of a lieu tenant-governor" departs from 
India, intending to return to Europe, his office shall 
thereupon become vacant. 

2. SuIJ-uctions (3), (3), (4) atld (5) of this section were ,-e/,ealeti by the 

Second Sckedule I') tke Governllwli of Ifldia (A mmdnltlltJ Act, 1916 (6 &' 7 Ceo. 

5. c. 37) . 

[8B.] Repealed by tlte Second Sclteditle (Pt. III) 
of the Government of India Act, 1919. 

89. (1) If any person appointed to "the office of 
Power for Governor- Governor-General" is in India on or 

General to exercise 
powers before taking after the event on whi,ch he is to 
seat, (1858. s. 63'; 1919 • • 
2nd Sch. Pt. Ill.] succeed, and thmks it necessary to 
exeroise the powers of Governor-General before he 
takes his seat in council, he may make known, 'by 
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notification his a.ppoint~ent a.nd his intention' to 
assume the office of Governor-Genera). 

(2) After the notification, and thenceforth until 
he repairs to the place where the council mayas­
Rem hIe, he may exercise alone all or any of the powers 
which might be exercised by the Governor-General 
in Council. 

(3) All acts done in the council after the date 
of the notification, hut hefore the communication 
thereof to the council, shall be valid, 8ubject,.,never­
theless, to revocation or alteration by the pers~m 

who has so assumed the office of Governor-General. 

(4) When the office of Governor-General is as-

[1858, 5, 63. 1909, s. 
4. 1919. 2nd Sch., Pt, 
II.j 

sumed under the foregoing provision, 
the vice-president, or, if he is abs~nt, 
Lhe senior mem ber of the council 

"other than the commander-in-chief" then present, 
shall preside therein, with the same powers as the 
Governor-General would have had if present. 

90. (1) If a vacancy occurs in the office of Gover-
Temporary VACaDCy nor-General when there is no SUC­

,in office of Governor-
General . [186., c. 67. s. cessor in India to supply the 
50 ; 1912,8. 4.(111919. th G 'f P . 
2nd Sch. PI. Ill.] vacancy, e overnor' 0 a res1-

dency," who was first appointed to the office of Gover­
nor by His, Ma.jesty shall hold and execute the 
office of Governor-General until a successor arrives 
or until some persl)n in India is duly appointed 
tM"reto. 
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(2) Every such acting Governor-General, \while 
acting as such, shall have, and may 

[1793, s. 50; 1861,' exercise all the rights and powers of c. 67, •• 50.) 

the office of Governor-General, and 
shall be' entitled to receive the emoluments arid ad­
vantages appertaining to the office, foregoing the 
salary and allowances appertaining to his office of 
governor; and his office of governor shall be supplied, 
for the time during which he acts as Governor­
General, in the manner directed by thi~ Act with res­
pect tb vacancies in the office of Governor. 

(3) If, on the vacancy occurring, it appears te 
the governor, who by virtue of 

[1861, c. 67, B. 51 ; this section holds alld executes the 
1919, 2nd. Sch. Pt.l1J.] 

office of Governor-General, neces-
sary to exercise the powers thereof Lefore he takes his 
seat in council, he may make known by notification 
nis appointment, and, his intention to assume the office 
of Governor-General, and thereupon the provisions 
of "section eighty-nine of" this Act shall apply. 

(4) Until such a Governor has assumed the office 
[1793. 5S. 29, 30 ; of Governor-General, if no successor 

1833, s. 62; 1861, c. 67, 
S. 51; 1909, 6. 4 (I), is on the spot to supply such 
1919, 2nd Sch. PIS. 
II-III.] vacancy, the vice-president, or, if he 
is absent, the senior member of the executive council, 
("other than the commander-in-chief,") shall hold 
and execute the office of Governor-General until the 
vaca,ncy is filled in accordance with the provisions of 
this Act. 
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(5) Every vice-president or other member of 
council so acting as Governor-

[1793, •• z9;": 1833, 
p.6z; 1861, c. 27, S. 51; General, while so acting, shall have 
Igog, B. 4.1 and may exercise all the rights and 

J?owers of the office of Governor-General, and shall 
be entitled to receive the emoluments and advantages 
appertaining to the office, foregoing his salary 
and allowances as mem her of council for that 
period. 

91. (1) If a yacancy occurs in the office of 
Temporary vacancy governor when no successor is on 

in office of governor. th ttl th th 
[1793,55. 29, 3D, So; e SpO 0 SUpp Y e vacancy, 0 
1833, s. 63 ; Igog, 5·4; vice-president, or,. if he is absent, 
1912, 8. I II); I9r9. 
2nd 5ch. Pt. III.) the senior memher of the governor's 
executive cl)uncil, or, if there is no council, the chief 
secretary to the local government, shall hold and 
execute the office of governor until It !'ltlccessol' 
arrives, or until some other person 011 the spot is 
duly appointed thereto. 

(2) }Jvery such acting governor shall while 
acting as such, he entitled to re­

[1793, s. 29; 1833, ceive the' emoluments and advan­
s. ~3; 1912, s. I (I).] 

tages appertaining to the office of 
governor, foregoing the salary and allowances 
appertaining to his office of member of council or 
secretary. 

92. (1) If a vacancy occurs in the office of a 
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member of the executive oouncil of the Governor­

Tempor.~y vacancy 
in office of member of 
an executive cOfmeil. 
[1793. II. 31• 34 ; 1861. 
e:. 67. I. 17 ; 1912. ~. I 
hI; 1919. 2nd 8ch. 
Pt. II.] 

General ("other than i~ the. com­
mander-in-chief") or a mem'ber of 
the executive council of a governor, 
and there is no successor prese~t 
on the spot, the Governor-Genera.l 

in Council or governor in council, as the case may be, 
shall supply the vacancy by appointing a temporary 
·member of.council. 

(2) Until a successor arrives the person so ap­
pointed shall hold and execute the office to whicH he 
has been appointed, and shall have and may exercise 
all the rights and powers thereof, and shall be entitled 
to receive the emoluments and advantages appertain­
ing to the office, foregoing all emoluments and advan­
tages to which he was entitled at the time of his 
being appointed to that office. 

(3) If a member of the executive council of the 
[[919. and 8ch., Ptl. Governor-General ("other than the 

H.-m.] commander-in-chief") or any mem-
ber of the executive council of a governor is, by 
infirmity or otherwise, rendered incapable of acting 
or of attending to act as such, or is absent on It\ave 
or special duty, the Governor-General in Council or 
governor in council, as the case may be, shall appoint 
some person to 00 a temporary member of council. 

(4) Until the return to duty of the member so 
(r9 19. and Sch., incapable or absent, the person tem-

Pt. III.] porarily appointed shall hold . and 

368 



SEC. 93-] SALARIES, LEAVE, APPOINTMENT ETC. 

execute the office 'to which he h&; been appointed, 
and shall have and may exercise all the rights and 
powers thereof, and r-;hall he entitled t,o receive half 
the salary of the memher of council whose place he 
fills, and also half the salary of any other office which 
he may hold, if he hold any such office, the remain­
ing half of such last namAd salary being at the dis­
posal of the Governor-General in Council or Governor 
in Council, as the case may he. 

(5) Provided as follows;- , 
(a) no person may be appointed a te,mporary 

[ d S h mem11er of council who mhrht not 1919. 2n c .• Pt. ~ 

II.) have heen i:l-ppointed to fill the 
vacancy supplied hy the temporary appointment; and 

• (b) if the Secretary of State informs the Gover­

[ 1874. C. 91 S.2,J 
nor-General that it is not the inten­
tion of His Majesty to flll a vacancy 

itt the Governor-General's executive council, JIO Lem­
porary appointment may he made under this section 
to fill the vacancy, and if any !'Iuch temporary ap­
pointment has l)een made he fore the date of the 
receipt of the information by the Governor-General, 
the tenure of the person temporarily appointed shall 
cease from that date. 

93. (1) A nominated or elected member of 
"either cham her of" the Indian 

Vacancies hl lCllish\' 
tive councils. ( 186" c. 
67. II. la, 31, 48; 
1912 III. 1 (I) 3 ; 1919, 
and Sch., Pt. II.) 

P·I.-47 

"Legislature" or of a local legislative 
council may resign his office to the 
Governor-General or to the gover-
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nor, Ueutenant-governor or ohief oommis8ioner~ as the 
case fU)" be, and on the acceptance of the resignation 
the office shall become vacant. ' 

(2) If for a period of two cO~8ecutive months any 
such member is absent from India [181)2. 8.4 (I) ; 1912, 

... J (.), 3·] or unable to attend to the duties of 
his omoe, the Governor-General, governor, lieut~nant­
governor or chief commissioner, as the case may be, 
may, by notification publi~hed in the Government 
Gazette, declare that the seat in counoil of that mem­
her has become vacant. 

9" Subject to the provisions of this Act, th~ 
Secretary' of State in Council may, 

lMoIe. [1837. II. 1. • • .t 
2, l; 18~3, s. 32, 1916, WIth the concurrence of a maJOl'I Y 
JIt. s.m. of votes at a meeting of the Council 
of India, make ruleR as to the absence on leave or 
special duty of persons in the service of the Crowp 
in India, and the terms as to continuance, variation 
or oessation of pay, salary and allowances on which 
any such absence may be permitted. 

95. (1) The Secretary of State in Council, with 

Power to make rules 
as to Indian Rppoint­
menu. (1833. s. 78. 
1~8, P. Jo. 1919; 2nd 
Scb.:Pt.1I.] 

the concurrence of a. majOl'ity of 
votes at a meeting of the Council of 
India, may make rules for distribut­
ing between the several authorities 

in India the power of making appointments to and 
promotiona in "military" offices under the Crown in 
India, an<1 may reinstate '~ilitary" officers' and 
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servants suspended or ~moved by any of those 
authorities. 

(2) Subject to sueh rules, all appointments to 

[1858, s. 30.) 
offices and commands in India, and 
all "military" promotions, which, by 

law, or under any regulations, usage or custom, are, 
at the commencement of this Act, made by any 
authority in India, shall, subject to the qualifica­
tions, condit.ions and restrictions then affecting such 
appointments and promotions, respectively, continue 
to be made in India by the like authority. 

96. No native of British India, nor any subject 
No disabilities in res- of His Majesty ,resident therein, 

pert of religion, colour shall, by' reason only of his reli!!ion, 
or place of birth. [1833. <J 

s. 8] ; 1914, S·3·J place of birth, descent, coloar, or 
any of them, be disabled from hold'ing any office 

under the Crown in India. 

96!\.. N otwithstan~ling anything in any other 
Qaahficatir ... of rulers enactment, the Governor-General in 

and subjects of certtl;n Council, with the approval of the 
state!; for office. [1916, 

s·3·) SeOl'etary of State in Council, may, 
by notification, declare that, toIubject to any conditions 
or restrictions prescribed in the notification, any 
named ruler or su.bject o.f any state in India ihall be 
eligible for appointment to any civil or military office 
under the Crown to which a native of Britil~h India 
may be appointed, or any named subject of any state, 
or .&ny n&med member of any independent race or 
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tribe, in territory adjacent to India. shall be eUgible 
for appointment to any such military office, 

PART VII A 

THE CIVIL se~VICES IN INDIA. 

96 B. "(1) Suhject to the provisions of this Act 
and of rules made thereunder, every 

I(Td~e civil servic6es] in person in the dvil service of the 
D la. 1919, I. 3 . 

Crown in India holds office during 
His Majesty's pleasure, and may he employed in a.ny 
manner required by a prQper authority within the 
scope of his duty, but no person in that service may 

'be di;missed by any authority subordinate to that by 
wh'ich he was appointed, and the Secretary of State 
in Council may (except .so far as he may provide by 
rules to' the contrary) reinstate any persol1tin that 
service who has been dismissed. 

"If any such person appointed by the Secretary of 
State in Council thinks himself wronged by an order 
of .an official superior in a governor's province, and 
on due application made to that superior does not 
reoeive the redress to which he may consider 
himself entitled, he may, without prejudice to any 
other right of redress, complain to the governor of 
the province in order to obtain justice, and the 
governor is hereby directed to examine such com· 
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plaint and require such a~tion to be taken there. as 
ma~appear to him to he just and equitable. 

"(2) The Secretary of State in Council may make 
rules for regulating the classification of the civil 
services in India, the methods of their recruitment, 
their conditions . of service, pay and allowances, and 
discipline ,and conduct. Such rules may, to such 
extent and in respect; of rmch matters as may be 
prescribed, delegate the power of making rules to 
the Governor-General in Council or to local govern­
ments, or authorise the Indian legislature or local 
legislatures to make laws regulating the public 
services: 

"Provided that every person ap.pointed before the 
commencement of the Government of India Act, 19l0, 
by the Secretary of State in Council to the civil 
service of the Crown in India shall retain all hitol 
existing or accruing rights, or shall rflceive such 
compensation for the loss of any of them as the 
Secretary of State in Council may consider just and 
equitable. 

"(3) The right to pensions and the scale and con· 
ditions of pensions of all persoIlS in the civil service 
of the Crown in India appointed by the Secretary 
of State in Council shall be regulated in accordance 
with the rules in force at the time of the passing of 
the Government of India Act, 1910. Any such rule~ 
may be varied or added to by the Secretary of State in 
Council and shall have effect as so varied or added 
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to, jJut aIlfSu.ch· variation. or addition 8b&~1 not 
adversely affect the pension of any member '01 the 
service appointed before the date thereof. 

uN Qthing in this section or in any rule thereunder 
shall prejudice the rights to whioh 

[37 & 3~ Viet., c. liZ.] . 'b 
any person maYt ·or may have, e-

come entitled under the provisions in relation to 
pensions contained in the East India Annuity Funds 
Act, 1874. 

"(4) For the removal of doubts it is hereby de­
clared that all rules or other provisions in op~ration 

at the time of the passing of the Government of India. 
Act, 1910 whether made by the Secretary of State 
in Council or by any other authority, relating to the 
civil service of the Crown in India were duly made 
in accordance with the powers in that behalf, and are 
Mnfirmed, but any such rules or provisions may be 
revoked, varied, or added to by rules or laws made 
under this section." 

This Part deals with questions affecting the Public Sen'ice on the lines 
~ecommended by the Government of India in their Despatch of 5th 
March (paras. 4310.5.5, pp. 63-73 oj Pt. II. oj this book). Hitherto the re­
gulation of the services had been dependent in a great measure on execu­
tive orders, many of which wife uncodified. In order to Kive effect tl) the 
principles laid d<>wn in the M. C. Report (para. 325) as tu safeguardiAg t\le 
poiition of public servants, the Govl'rnment of India proposed that the 
main rights and duties of the services in India should be reduced to 
statutory form. This section makes provision to this effect. It is con­
templated that under the rules to be made for classification of services, 
three main divisions will b~ recognised: AB-\Jldia services, provincial and 
subordinate. Members of All-India services will continue as at present to 
be appointed b}' the Secretary of State in Council, and the conditioos of 
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their service win ~ regulated b}" ~he same- authority, which a1~ wiU 
have power to dismiss them. It is contemplated thlrt pensions of provin­
cial services will be secured by legislation to be passed in the Indian 
Legislature, that power to make rules relating to the provincial and sub­
ordiaate services will be delegated to local governments, and that even­
tualt~ local legislatures will regulate these serdces by Public Service 
Acts,"'\rhicb will in part take the place of the rules (.Funch'ons R,port, 
para. 70 i Despatch of .5lll March, paras . .53 -.54.). 

" The Committee do not caliceal from themselves that the position of 
the public services in working the new, constitutions in the provinces will, 
in certain circumstances, be difficult. They are of opinion that these 
services have deserved the admiration and gratitude of the whole Empire. 
They know that some members of the services regard the wisdom of the 
proposed changes with grave misgiving, and that some fear that those 
changes will not tend to the welfare of the I ndian masses. They are con­
vinced, however, that the services will accept the changing conditions and 
the inevitable alteration in their own position, and devote themselves in 
all loyalty to making a success, so far as in them'lies, of the new consti­
tution. 

In the p,rovinces, officers serving in a reserved department wilI be 
fontroIled by the Govt:rnor in Council, and in a transferred department 
by the Governor acting with ministers, but in both cases alike the personal 
concurrence of the Governor should be regarded as essential in the case 
of ail orders of any importance prejudicially affecting the position or pros­
pects of officers appointed by the Secretary of State. 

The Committee think that every precaution should be taken to secure 
to the public servants the career in .life to which they looked 'forward 
when they were recruited, and they have introduced fresh provisions into 
this clause to that end. If friction occurs, a re-adjustment of persons and 
places may often get over the difficulty, and the Governor must always 
regard it as one of his most important duties to establish a complete \In· 
derst;mding between hi,; minister!> and the officers through whom they 
will have to work. But if there i1re members of the service whose doubts 
as to the changes to be made are so deeply-rooted that they feel they 
canllot usefully e~deavQur to take part in them, then the Committee think 
it would only be fair to those .officers that they should be offered an equi­
valent career elsewhere, if it is in the power of His Majesty's Government 
to do IlC4 or, in the last re!K»'t, that they should be allowed tOl'etire on 
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sueh pension as the Secretary of State in Council may conside* suitable 
totbeirperroti of service."-J. S. C. R. 

'St, M. C. R.paras. J2J, J25, etc. 

,98C. "(1) There shall be established hi ~ndi,. a 
Public ltI,.,ice com. public service commission, OollJ.ist,:, 

million. [1916, s. 3·] ing of not more than' five. memlJers, 
of whom one shall be chairman, appointed by the 
Secretary of State in Council. Each member shall 
hold office for five years, and may be re-appointed. 
No member shall be removed before the expiry of his 
~rm of office, except by' order of the Secretary of 
State in Council. The qualifica.tions for appointment, 
a.Dd the pay and pension (if any) attaching to the 
offioe of chairma.n and member, Rhall be prescribed by 
rules made by the Secretary of State in Council. 

"(2) The public service commiRsion Rhall diR-
" oharge, in regard to recruitment and control of the 

public Rervices in India, Fluch functionR aR may he 
aSRigned thereto by rules made by the Secretary of 
State in Counoil." 

Provision is made by this sect~on for the appointment of a Public 
Service Commission wbich is to deal with matters affecting recruitment 
and control of the public services in India under rules made by the Secre· 
tary of State in Council. The Government of 'India recommended the 
appointment of such a Commission for which they are prect!dents in 
the Dominions, with a view to securing that the public services should not 
suffer through being exposed to political i~fluences G. I. First Re/orms. 
DesjJatck,sth Marek, para. 55,PP. 7I-72" Pt. II, o/tkis book. 

96D. "(1) An auditor-general' in India shall be 
Finaocial cODtrol. appointed by the Secretary of State in 

(1919, s. 39·]. Council, and shap hold oflioe during 
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His Majesty's pleasure. rrhe, Secretary of State in 
Counoil shall, by rules, make provision for his pay, 
powers, duties, and conditions of employment, or for 
the discharge of his duties in the case of a temporary 
vactncy or absence from duty. 

"(2) Subject to anY.rules made by the Secretary of 
State in Council, no office may be added to or with­
drawn from the public service, and the emoluments 
of no post may be varied, except after consultation 
with such finance authority as may be designated in 
the rules, being an authority of the province or of 
the Government of India, according as the post is 
or is not under the control of a local government." 

This section gives effect to two proposals' made by the Govern­
ment of India in their First Reforms Despatch of March 5, 1919 :­
(I) that the Auditor-General be given a statutory position in order to 
secure his independence (Despatch, Para. 77 >' pp. IOO-I02 Pt. II. 
of this book). (2) that statutory provisiun he made requiring prior 
consultation with the Finance Department of the Government concerned 
before any new post is added to the public service, or the emoluments of 
any existing post are varied (Despatch, para. 75 Pf. 97-99, Pt. II. of 
this hook). 

96 E. . "Rules made under this l>al't of this Aot 
shall not be made except with the 

Rules uDder Part concurrence of the maJ' ority of votes 
VII A 1919 s. 40. 

at a meeting of the Council of 
India." 
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PART VIII. 

THB INDIAN CIVIL SERVICE. 

91. (1) The Secretary of State in Council may, 

Ram for admiuion with the advice and assistance of 
tc? the Indian Civil Ser· the Civil Service Oommissioners, 
.,tce. [18S8, B. 32 j 

1914. •• 3·) make rules for the examination, 
under the superintendence of those Commissioners, 
of British subjects and of persons in respect of whom 
8. declaration has been mt\de under "section 96A of 
this Act" who are desirous of becoming candidates 
for appointment to the Indian Civil Service. 

(2) The rules shall prescribe the age and quali­
fications of the candidates, and the subjects of ex~ 

amination. 
(2A) The admission to the Indian Civil Service 

[1916, s. 4.] 
of a British subject who or whose 
father or mother was not born 

within His Majesty's dominions shall be subject to 
such restrictions as the Secretary of State in Council, 
with the advice and assistance of the Civil Service 
Oommissioners, may think fit to prescribe, and all 
such restrictions shall be included in the rules. 

(8) All rules made in pursuance of this section 
shall be laid before Parliament within fourteen days 
after the' makin,g thereof, or, if Parliament is not 
then sitting, then within fourteen days after the next 
meeting of Parliament. 
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(4) The candidates' certified to be entitled under 
the rules shall be recommended for appointment ac ... 
cording to the order of their proficiency as shown by 
their examination. 

(5) Such persons only as are so certified may be 
appointed or admitted to the Indian Civil Service by 
the Secretary of State in Council. 

"(6) Notwithstanding anything in this section 

Appointments to the 
Indian Civil Service. 
[1919. s. 37 (I).] 

the Secretary of State may make ap­
pointments to the Indian Civil Ser­
vice of persons domiciled in India, 

in accordancA with such rules' as may be prescribed 
hy the Secretary of State in Council with the concur­
rence of the majority of votes at a meeting of the 
Council of India. 

"Any rules made under this sub-section shall not 
have force until they have been laid for thirty days 
before both Houses of Parliament." 

The purpose of sub-section 6 of this section is to give effect to the 
recommendations of the Public Services Commission and those contained 
in fol\owing paragra;h of ;the M. C. Report in respect of recruitment· in 
India. 

"We have not been able to examine the question of the percentage of 
recruitment to be made in India for any service other than the Indian 
Civil Service. The Commission recommended that 25 per cent. of the 
superior posts of that service should be recruited for in India. We con­
~ider that changed conditions warrant some increase in that proportion, 
and we suggest that 31 per cent. of the superior posts should be recruited 
for in India. an~ that this percentage should be increased by I~ per cent. 
annually until the periodic commission- is appointed which will re-examine 
the whole subject. We prefer this proposal to the possible altemati'Ve of 
fixing a somewhat higher percentage at once and of m~king no increase 
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to it until the periodic commission which we propose has reported. We 
cannot at present foresee the reorganization that may take place in tbe 

I Indian Civil Service as a result of new conditions. For this reason we 
think it unwise to aim at attaining any definite percentages after a speci­
fied time. We prefer to fix a percentage applicable to present conditions 
and to commit ourselves only to a growing proportion, whic,h will be sub­
ject to reconsideration and revision by the commission. 

"We have dealt only with the Indian Civil Service, but our intention i5 
that there should be in all other services now recruited from England a 
fixed percentage of recruitment in India increasing annually. The per 
centage will not be uniform for all services as the particular figures must 
depend upon their distinctive characters and functions".-,W. C. R. 
para. 3I7. 

98. Subject to the provisions of this Act, all 

Offices reserved to 
the Indian civil Service. 
(1861, C. 54, s. 2.J . 

vacancies happening in any of the 
offices specified or referred to in the 
Third Schedule to this Act, and all 

such officeM which may be created hereafter, shall be 
filled from amongst the members of the Indian Civil 
Service. 

99. (1) The authorities in India, hy whom ap-
Power to appoint oer- pointments are made to offices in the 

tain perlons to reserved Indian Civil Service.. may appoint 
office.. [1870, c. 3. s. .. 
6·; 1916• 1St Seh.] to any such office any person of 
proved merit and ability domiciled in British India 
and born of parents habitually resident in India and 

"not established ilhere for temporary purposes only, al­
though the person so appointed has not been admitted 
to'that service in aocordance with the foregoing pro­
visions of this Act . 

• (2)· Every such appOintment shall be made sub­
ject to such rules as may be prescribed by the Gaver-
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nor-General in (OOuncil and sanctioned by the Secre­
ta.ry; of State in Council with the concurrence of a 
majority of votes at a meeting of the Council of 
India. 

(3) The Governor-General in Council may, by 
resolution, define and limit the qualification of persons 
who may be appointed under this section, but every 
resolution made for that purpose shall be subject to 
the sanction of the Secretary of State in Council. and 
iilhall not have force until it has been laid for thirty 
days before both Houses of l")arliament. 

100. (1) Where it appears to the authority in 
Power to make pro vi. India by whom an appointment is 

sional appointments in 
certain ClUes. [1861. c. to be made to any office reserved to 
54 j s. 3.] members of the Indian Civil Service, 
that a person not being a member of that service 
ought, under the special circumstanr:es of the case, to 
be appointed thereto, the authority may appoint 
thereto any person who has resided for at least seven 
years in India and who has, before his appointment, 
fulfilled all the tests (if any) which would be imposed 
in the like case on a member of that service. 

(2) Every such appointment shall be provisional 

[1861, c. 54, 8.4.] 
only, and shall forthwith be reported 
.to the Secretary of State, with the 

special reasons for making it ; and, unless the Sec­
retary of State in Council approves the appointment, 
. with the concurrence of a majority' of votes at a 
meeting of the Council of India, and within twelve 



THE lNDlAN COlfST:J"UTTON~ [Sec. '01. 

months hom the date of the appointment iniimates 
such approval to the authority by whom the apP9int­
ment was made, the appointment shall be canoelled. 

PART IX. 
THE INDIAN HIOH COURTS. 

Constitution. 

101. (1) The hig~ courtsl referred to in this 
Constitution of high Act are the high courts of judica~ure 

courll. . for the time heing established2 in 
British India by letters patents. 

[1861, c. 104. II. 2, (2) Each high court shan 
16; 1911, c. 18 5S. I, 't f h' f . t' d 
3' ] consls 0 a c 18 JUs ICe an as 
many other judges as His Majesty may think fit to 
appoint: 

Provided as follows :-
(i) the Governor-General in Council may 

appoint persons to act as a.dditional 
judges of any high court, for such period, 
not exceeding two years, as may be re­
quired; and the judges so appointed 
shall, whilst so acting, have all the 
powers of a judge of the high court 
appointed by His M~jesty under this 
Act; 

(U) the m~ximum number of judges of a high 
court, including the chief justioe' and 
additional judges, shall be twenty. 
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(8) A judge of a high court must be-

(a) a barrister of England or Ireland, or a 

[ 86 
mem ber of the Faoulty of advocates 

I I, c. 104; II. 2, 

16.19·J in Scotland, of not less than five 
years' standing; or 

(b) a member of the Indian Civil Servioe of 
~18611 c. 104" ss. 2. not less than ten years' standing, 

1 .J and having for at least three years 
served as, or exercised the powers of, a district 

judge ;,.or 

(0) a person having held judicial office, not in­
ferior to that of a subordinate judge or a judge of 
a small cause court, for a period of not less than five 
years; or 

(d) a porson having been a pleader of a high 
court for a period of not less than ten 
years. 

, (4) Provided that not less than one-third of the 
[1861. c. 1040 IS. 2. judges of a high court, in'oluding 

16; I9It, c. 18. s. 3· J the chief justice but excluding ad-
ditional judges, must be such barristers or advocates 
88 aforesaid, and that not less than one-third must be 
members of the Indian Civil Servioe. 

(5) The high court for the North-Western Pro­
vinoes may be styled the high court of judioature at 
Allahabad, and the high court at Fort William in 
Bengal is in this Act referred to as the high court at 
"aloutta. 



THR l1fDIA·.N OOWSrtTtJTIOM. (S.c:. 10-1. 

§ I. "The Biela Ccmta." 
t. Lerl4i1lg' stages r'" /114 "",/"#011 of flu IllIiian jtNiiciary.­

The Royal Charter of Charles II of the year 1661' gave to the 
Governor and Council power "to judge all persons belonging to -the said 
Governor and Company or that shall be under them, in all causes, whe· 
ther civil or criminal, according to the laws of this kingdom, and to exe­
cute judgment ac~ordingly." 

2. The above provisions of the Charter of 1661 were not, however, 
carried into effect before 1678. At Madras which was then the chief of 
the Company's settlements in India, two or more officers of the Company 
used before 1678 to sit as justices to dispose of petty cases but there was 
no ~achinery for dealing with serious crimes. In 1678 the agent and 
Council at Madras resolved that, under the Charter of 1661, they had 
power to judge all persons living under them in all cases, whether crimi· 
nal or civil, according to the English laws, and to execute judgment ac­
cordingly and it was determined that the Governor and Council should lit. 
in the chapel in the fort on every Wednesday and Saturday to hear and 
judge all causes. But this Court was not to supersede the formerly 
existing justices who were still to hear and decide petty cases. 

3. By a Charter of 1683 the King established a Court of Admiralty to 
be held at such place or places as the Company might direct and to con­
sist of "one person learned in civil law and two assistants" to be appoint­
~d by the Company. The first such Court was held at Surat. 

4. The Charter of 1687 proceeding from tbe Company, not from the 
Crown-which established a municipality-also created a M.llyor's Court 
(consisting of the Mayor and 12 aldermen) which was to be a Court of 
Record with power to try civil and criminal causes in which an appeal 
was to lie to "our Supreme Court of Judicature commonly called our 
Court of Admiralty." 

5. In 1726 a Charter was granted establishing or reconstituting muni­
cipalities at Madras, Bombay and Calcutta, and setting up or remOdelling 
Mayor's ann other Courts at each of these places. At each place the 
Mayor and Aldermen were to constitute a Mayrol's Court with civil juris­
diction, subject to an appeal to the Gove~nor or President in Council, and 
to a further appeal in more important cases to the King in CQuncil. 

6. The constitution' of these Courts was amended in 1753 when a 
Court of Request at each of the said places was established for petty 
cases. The Charter of 1753 also expressly excepted from the juriidktiOli 
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$i·the Ma,or's Court all suits anc,l actioas between bldiau& only, UId 
,.irected that the .suits and actions shOuld be determined among them· 
selves, wiess both paTties submitted them to the detemlination of the 
Mayor's Courts. 

7. The !Regulating Act of 1773 established the Supreme Court. 
This Supreme Court was intended to be an independent and effectual 
check upon the executive govemment. The latter was still composed 
of the Company's servants entirely, but the Supreme Court cGllsisted of 
Judges appointed by the Crown and it was made a King's Court and not a 
Company's Cc>urt ; the Court held jurisdiction over «His Mai"ty's sub­
jects" in the provinces of Bengal, Behar and Orissa ; it consisted of Il 
Ohief Justice aI'Id (at tirst) three judges (sybsequently reduced by 37 Geo. 
Ch. 142 sec. I to a Chief Justice and two Judges); and was constituted 
by a Charter framed under the authority of the Regulating Act. The 
King in Council further retained the right to disallow or alter any rule 
or .regulation framed by the Government of India ; and in civil cases an 
appeal lay to the Privy Council. The intention w~s to secure to the 
Crown the supremacy in the whole administraticn

i 
of justice, and to place 

an effective check upon the affairs of the East India Company. 

The arrangement, however, was soon found to be impracticable. The 
Act established ill India two independent and rival powers viz .. the 
Supreme Government, comprising the Governor-General and his Council, 
and the Supreme Court ; the boundaries. between thcm were altogether 
undefined, one deriving its .authority from the Crown, and the other from 
the Company. The wording of the statute and Charter in regard to the 
Supreme Court was extremely loose and unsatisfactory; and the imme­
diate result was a contiict of authority which raged (or seven years, and 
which had the effect of paralysing the executive government and of un­
dermining the whole administration. 

The Court issued its writs extensively throughout th~ country, arrested 
Bad brought to Calcutta all persons against whom complaints were lodged 
-zemindars, farmers and occupiers of land, whatever their rank or coase­
~ce .in the country. Revenue defaulters were set at liberty under a 
writ of naoeas.cMjNI.s ; the crimmal administration under ·the Nawab was 
decl~d to be illegal; the mofussil civ.il courts were held to have no valid 
jurisdiction; and the Supreme Court, itself modelled upon the Courts of 
England, introduoed the wl:lI~le system of English law and procedure. 
The Court exerciaed large powers in~dently of the gQverUlllent, often 
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so as ,to obstruct it, and had complete rontrol over Jecisiati\)D; such a 
plan could not but fail and it had to be ~modelled by aMt~r Act '1/;8., 
the Amending Act of 1780-81 which, among other things, eltempted the~ 
Governor-General and Council of Benlal, jointly or severally, from the 
jurisdiction of the Supreme Court, for anything counselled, ordered or 
done by them in their public capacity (though this exemption did not 
apply to orders affecting British subjects). It also empowered the Gover­
nor-General and Council to frame regulations for the Provincial Courts 
of Justice without reference to the Supreme Court. It was und!!r this 
statute that the so-called "Regulations" were passed. The Court of 
Directors and the Secretary of State were to be regularly supplied with 
copies of these regulations whifh might be disallowed or amended by the 
King in Council, but were to remain in force unless disallowed within 
two years. 

(8) An Act passed in J800 founded a Supreme Court of Judicatute 
at Madras on the Bengal pattern with judges appointed by the Crown. 
Bombay obtained her Supreme Court in 1823. 

t 

(9) The Indian High Courts Act of 1861 empowered the Crown ~o 
establish, by Letters Patent, High Courts at Calcutta, Madras and 
Bombay, in which the Supreme Courts, as well as the Sadr Dewam 
Ada/at and the Sadr Nisamul Ada/at were all merged, the jurisdiction 
and powers of tbe abolished courts being transferred to the new High 
Courts. Each of the High Courts was to be composed of a ' Chief 
Justice and not more than 15 judges, of whom not less than one-third 
including the Chief Justice were to be barristers, and not less than one­
third were to be members of the Covenanted Civil Service. All the 
judges were to be appoin'ted by and to hold office during the pleasure of 
the Crown. The High Courts were expressly given superintendence 
over, and power to fi'ame rules of practice for all the Courts subject to 
their appellate jurisdiction, Rower was given by the Act to establish 
another High Comt with the same constitution and powers as the High 
Courts established, 

(to) The Indian High Courts Act of 1911 (a) raised the maximum 
number of judges of a High Court of Judicature in India to twenty; 
(6) gave power to His Majesty to establish new High Courts within 
His Majesty's dominions in "'ndia, whether or not included within the 
limits of local' jurisdiction of another High Court, and to make conse­
quential changes altering the juris~iction of that other ,High Court ; 
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and, (c) (lInpowered the Gdvernl-General in Council to appoint temporary 
additional judges o£ any High urt for a term not exceeding two years. 
In exercise of the powers conferred by this Act new High Courts have 
already been established at Patna and at Lahore for the new Province 
of Bihar and Orissa and for the Punjab and the number of Judges of 
the Calcutta High Court was for a time raised to the maximum. 

§ Z· uHigh coarts ........ . established in British India," 
At present there are Chartered High Courts established at Calcutta, 

Bombay, Madras, Allahabad, Patna and at Lahore. Arrangements are in 
progress for establishing a High Court at Rangoon. 
t For Documents relatinf{ to tlte constitution of tlte India11 Judiciary 

./1'01/1 I833 10 I9I6 see Documents I, pp. 386-430. 
• Under Sec. 65 of this Act the Indian Legislature may, with the 
previous approval of the Secretary of State in Council, abolish any of the 
High Courts referred to in this section. 

~ 3. uLetters patent." 
The phrase "Letters Patent" is thus defined by Wharton :-
"Writings of the Sovereign, sealed with the great Seal of England, 

whereby a person or public company is enabled to do acts or enjoy 
privileges which he or it could not do or enjoy without such authority. 
They are so called because they are open with the Seal affixed and are 
ready to be shown for confirmation of authority thereby given." 

The Letters Patent for the High Court of Judicature at Fort William 
in nenga!, bearing date December 28, 1865 and those for the High Courts 
of Madras and Bombay are 1/I1I1(ltis mil/ami is in exactly the same 
terms. For the Letters Patent for the Calcutta High Court see Docu­
Inmts I, pp. 396-4Il. For the Letters Palent for the Palna High Court 
V9I6) see Documents, I, pp. PJ-430. 

The Allahabad High Court was established by Letters Patent dated 
17th March, 1866. 

§ 4. "Ps.der. " 
tn the Civil Procedure Code a " pleader ~ is defined as "any person 

entitled to appear and plead for another il1' Court, and includes an advo­
cate, a vakil and an attorney of a High Court." 

The term" pleader" is here used in a much larger than its ordinary 
sense as a cOAvenient term to designate all persons who are entitled 



to jllNJ foil another- in, Court. "PI .. ," in its ordiftar~ sense is 
synonymous with "Vakit" (IS8",) 8 I. L .• B(lIII. I4,5.' 

Tenllre of office of 102'. Every judge of a high 
jlldJree o( -bleb cOllda. court shall hold his office during 

His Majesty's pleasure.1 

(2) Any such judge may resign his office, in the 

[1861, C. 104, ss. 4, 
16; 1912, I. I (I) 

.prov. (a).] 

Government. 

case of the high court at Calcutta, 
to the Governor-General in Council, 
and in other cases to the local 

). "Dariq Hia Majesty', Pleuare." 
Appointments to the High Courts of India rest with the Crown :md 

Judges hold office during His Majesty's pleasure "though according to 
constitutional rule, de facto, their tenure is as secure as 'in Canada,_ 
where they may be removed by the Governor-General on a Parliamentary 
address." 

Tenuye during plclZSUYC is the ordinary tenure of public servant" in 
England, including, those who belong to the permanent civil service, and 
the service of a member of the Civil Service of India is expressly declared 
by llis covenant to continue during the pleasure of His Majesty. Tenure 
during good be1uwiour is subject to a few exceptions, confined to persons 
holding judicial offices. But judges of the Indian High Courts are 
expressly declared by statutes to hold during pleasure. The difference 
between the two forms of tenure is that a person holding durin/: good 
belzaviour cannot be removed from his office except for such misconduct 
as would, in the opinion of a Court of Justice, justify his removal; whilst 
a person holding dun'ng pleasure can be removed without any reason for 
his removal being assigned. See Anson, Law and Cllstom oj lIte Constitu­

Jion; Second Edition Pt. II, p. 2I3, see also Willis vs. GiPPs, 6 Stale 
Trials N. S.3U (1846), as to Yemo'lJal of judicial ojJicers-Jlbe,.t .• 

10·3. (1) The chief justice of a high court 
Precedence of JlIdge. 

of bigb cOllrts. [1861, 
C. 100"SI. 5, 16.] 

~t. . 

shall have rank and prec~:ce. 

before the ot'her judges of the sa.me-
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(2) Allthe otherjyges of allighcourt shall have 
ruk and p~denoe acoording to the seniority of 
their appointments, unless otherwise provided in their 
patents. 

104. (1) The Secretary of State iii Council may 

Salaries etc., of judlles fix the salaries, allowances, fur-
of hirb COllIn., fr797, loughs, retiring pensions, and 
s. 2: ISoo, ... 8. 9; 
laZs, s. 4 ; la61, c. (where necessary) expenses for 
104 IS. 6, 16.) 

equipment and voyage, of the chief 
justices and other judges of the several high courts, 
and may alter thew, but any such alteration shall 
Dot affect the salary of any judge" appointed before 
the da,te thereof. 

(2) The remuneration fixed for '8, judge uD.der this 

( section shall commence on his taking 
ISoo, •• 7; lal3. ". 

Sf); 1823, I. u; 1861, upon himself the execution of his 
c, 104. ~8. I I. 16] ffi. ]1 be o ce, and sha the whole profit 
or ad vantage which he shall enjoy from his office 
during his continuance therein. 

(3) If a judge of a high court dies during his 
voyage to India, or within six 

[1861, c. 104 ILl I, 16.J months after his arrival there, for 

the purpose of taking upon himself the execution of 
Ilis office, the Secretary of State shall pay to his legal 
pe1'8O~&1 representatives, out of the revenues of India, 
81lch a sum of money M will, with thee amount ra­
ceivecl by or due to him at the time of his death on 
aeoount of salary, make up the a.mount of one year's 
salary. 
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(4) If a judge of a high c~urt dies while i~ pos­
session of his offioe and after the expiration 'of six 
months from his arrival in India for the purpose of 
taking upon himsef the execution of his offioe, the 
Secretary of State shall pay to his legal personal re­
presentatives, out of the revenues of India, over and 
above the sum due to him at the time of his death, 
a sum equal to six months' salary. 

105. (1) On the occurrence of a vacancy in the 
Provision for vacancy office of chief justicel of a high 

in the office of chief 
jUItice or other judge. court, and during any absence of 
~~~:' ~: 1~4' ::j 7p::v: such a chief justioe, the Governor­
(a).] General in Council in the case of 
the high court at Calcutta, and the local Government 
in other cases, shall appoint one of the other judgeR 
of the same high court to perform the duties of ohief 
justice of the oourt, until some person has been 
appointed by His Majesty to the office of chief justioe 
of the court, and has entered on the discharge of the 
duties of that office, or until the chief justice has 
returned from his absence, as the case requires. 

(2) On the occurrence of a vacancy in the office 
6f any other judge2 of a high court, an~ during any 
absence of any such judge, or on the appointmpnt of 
any such judge to act as chief justice, the Governor­
General in Council in the case of the high court at 
Calcutta, and the local Government in other cases, 
may appoint a person, with such qualifications as are 
required in persons to be appointed to the high nourt, 
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to aot as It. judge of the oourt; 8.nd the person 80 

appointed may sit and perform the duties of a judge 
of the court, up.til some person has been appointed 
by His Majesty to the office of judge of the court, 
and has entered on the discharge of the duties ef the 
office, or until the absent judge has returned from his 
absenoe, or until the Governor-General in Counoil or 
the looal Government, as the casW may be, sees cause 
to cancel the appointment of the acting judge. 

§ 1. "Vacancy in the office of the Chief JUltice," 
The wording of this sub-sed ion leaves no doubt in one'r; mind that 

the person appointed to act for the Chief Justice need not be a Barrister 
Judge-a qualification that is necessary in the case of a permanent 
Chief Justice under sec. 101(4) above. 

§ 2. "Vacancy in the office of any 'other Judge ," 
These words refer to a judge appointed to his office by His Majesty 

and not a persun appointed under the section to act as judge (Queen 
Empress 'liS. Gangaram, 16A. 136, 152). There is no limit of time men­
tiuned in this section within which the appointment of 'In Acting Judge 
is to be made. Such an appointment, therefore, is not invalId ber.ause 
it was not made immediately upon, or within a reasonable time after, 
the occurrence of the vacancy which it supplied. (Jla/want SinKh 11.)', 

Rani Kishon', r897, 2oA. 267, 293·} 

Jurlsdic:tion. 

106. (1) The several high courts are courts of 

J arisdiction of high 
c:oort •• [1772. U. 13.14 ; 
1780, I. 17; 1793 5. 

156; 1797. 51. II. 13 ; 
1800, II. 2, 5, .\lO; 
1823, u. 7. 17; 1$61, 
c. IG4, sa. 9, 11, 16.] 

record and have such jurisdictionl , 

original and appellate, including 
admira.lty jurisdiction in respect of 
offences committed on the high seas, 
and all such powers and authority 

over or in relation to the administration of justicel 
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ineludms,. !'Ower to :appmnt .elerband ot~ mini&­
tlerial oileen afthe court, and power ,to .aka mies 
ter ~ting the praatioe 01 the OOUI'~ Mare vtt&iecl 
in them by letters patent, ,and, subject to ,tiJ.e povi­
DrmS 111/1. ,any suuh letten patent, .&11 SUe8 jmrisdiction, 
pawe:rs and &1lthority as are v~ted in tAaose cauriB 
respectively at the com'mencement of tWs A.ct. 

(lA) The 1ettew patent estahliSiUng, or vesting 

[1916. 1St Sch.] 
j.urisdiotion, powers or authority in 
a high court may be amended from 

time to time by His Majesty by further letters patent. 

'(2) The high courts have nota.nd may not exer­
cise any original jurisdiction in any 

[1780, s. 8: 1797. s. 
II, 3rd proviso; 1800. matter concerning the revenue,. or 
1.2' 1823.', 7 ~ 1861, 
c. 10 4. 8, 1 I, 16.J ooncel'ning any act ordered or done 
in the collection thereof according to the usage and 
practice of the country or the law for the time being 
in force. 

§ 1. "Jarildiction." 
" Jurisdiction" is a -content of the judicial power; it is in fact the 

power of a Court to entertain an action, suit, or other proceeding. 
This section confers upon the High Courts general appellate juris­

diction in all matters decided by the Civil and Criminal Courts within 
the limits assigned bytbe several Letters Patent. 

The Original jurisdiction of the High Courts is limited by the Letters 
Patent to matters in which the subject-matter of the suit, or the cbaTaOter 
¢ the parties, fall under certain specified beads ; but the appellate 
jurisdiction has no such limits . 

. Sec. 10 of the Indian Hig,h Courts Act of 1861 lays (lown :-"Until the 
Crown shall otherwise provide under the powers of this':Act, all jurisdic­
tion . now exercised by the 'Supreme Courts of Calcutta, Madras and 
BomBay respectively over in&ahbnts of such "pans of India as may 

3~ 



SI!;C. 107.] THE INDIAN ~UGH COURTS. 

not be compri~d within the local limits of the Letters Patent to be issued 
under this Ad establishing High Courts at Fort William, Madras ,and 
Bombay, shall be exerdsed by such High Court separately." . 

Provisions as to original, appellate a.nd admiralty jurisdiction are 
made in the different Letters Patents creating High Courts. See Docu. 
ments, Vol. I, /J.p. 3f)6 -41 r and 415-430. 

107. Each of the high courts has superinten-
Powers of ,hieh court dence over all courts l for the time 

with respect to aubordi· 
Date couru. [mll, I. being subject to its appellate juris­
'7; 1797, •. n, 1St. 
proviso.] diction, and may ·do any of the fol-
lowing things, that is to say,-

(aJ call for returnR ; 
(b) direct the transfer of any suit or appeal 

from any such court to any other court 
of equal or superior jurisdiction; 

(0) make and issue general rules and prescribe 
forms for regulating the practice and 
P!oceedings of such courts; 

(d) prescribe forms in which books, entries' ana 
accounts shall be kept by the officers of 
any such courts; and 

(e) settle tables of fees to be allowed to the 
sheriff, attorneys, and all clerks ' and 
officers of courts : 

Provided that such rules, forms and tables shall 
not be inconsistent with the provisions of any law for 
the time being , in force, and shall require the previous 
approval, in the case of the high court at Calcutta, of 
the Goveraor-General in Council, and in other cases' 
of the local Government. 
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1. " ................... MN" . 
• I 

The High Courts under tnis section have not only jl1dic~1, but also 
administrative power. In the exercise of its·power of superintendence a 
Higb CG\ft't may direct a. Sulilordinate COIN'l to dorts dtlty, and this 
power i. not limited to cases in which the Subordinate Judge declines 
to hear or determine a suit or application within his }1.lritdic.tion. 'But a 
High Court is DOt COftlpotent, in the exercise of th. power, to interfere 
with and set ri.:-ht the orders of a Subordinate Court on the ground that 
the order of the Subordinate Court has proceeded on an error of law or an 
~ of fact i See r A. ror; 9 A. IO,,"; r8A. ,,"; jI A. r8I ; 36 C. 74. 
76. 4I C. 876. 885· A High Court in the exercise of its superintending 
power will not ordinarily interfere, except ill ca.ses of grave and otherwise 
irreparable injustice. JI B. IJ8. See Mullah's Civil Procedure Code pp. 
906- 907· 

SH also HC IJ of the India" Higll Courts Act. r86r. 

108. (1) Each high oourt may by its own rules 
Ellorciae aI~. provide as it thinks fit for the exer­

tion by lingle judge. or cise .. bv one or more J' udges, or by 
.,..,..,. 1IMIItI. [J 861," -
Co 104, II. '3 •• 6.) division courts constituted by two or 
more judges, of the high court, of the original and 
appellate jurisdiction vested in the court. 

(2) The chief justice of each high court shall 
[1861, c. 1°4. 55. 14. determine what judge in each case 

16.) is to sit alone, and what judges of 
the court, whether with or without the chief justice, 
are to constitute the several division courts. 

See sees. IJ, and I4 oj Ike I"dian Higlt Courts Act, r86r printed 
aJ H. 391 arul 395 oj Documents Vol. I. 

109. (1) The Governor-General in Co12Deil may, 
Power for ~overnor. by order 1 transfer an1 territory or 

Gent'" hi Collftltlil 10 I f th" .1' t' of to 
.Iter local limit. of P ace rom e J1lft8qlC lOn ODe 

e:=.ctiO[.86:' c.Iti,~ th~ jurildictioll of any othft of the 
I. 3·) high ct,urts, aM authorise &By high 

,~ 
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court to eUrDiae all or ay portion of itfi jurisdietion 
in an, part of British India not included within the 
UlIlits for which the high oourt was established, and 

also to exercise any such jurisdietion in lIe6pect of' 
any British subject for the time being within any 
part of India outside British India. 

(2). i1le Governor-General in Council shall trans-, 

(1865. e. 15. s. 4]. 
mit to the Secretary of State an 
IWthentic copy of every order made . 

under this section. 

(3) His Majesty may signify, through the Seere .. 
ta4-y of State in Council. his disallowance of anf such 
order. a.nd such disallowance shall,. make void and 
annual the order as from the da.y on which the gov .. 
ernor-general notifies that he has received intimation 
of the disallowa.nce, but no act done by any high oourt 
before such notification shall be deemed invalid by 
reason only of such disallowance. 

See sec. 3 of the flltiian High Cou,.ts A~·t 1865 printd at /lage ~ltI 
of J)ocuments, Vol. 1. . 

110. (1) 'fhe governor-general, each governor 
Ellocruptiun from ill' lieutena.nt-governor a.nd chief oom .. 

~tion of IUeh COlli! . mis~iODel', and each of the members 
(1772 , IS. 15. '7: 1780 • 
•• J: 1'197 ••• ". lit. of the ex.e6utive council of the 
aod 2nd. pro'litOl: IBoo, 
.. 3 I *30 •. 7, prov .. : 
1861, C. 104 ••• 1I, 16: 
11)1'" IAl}' 191-90-'« 
Scb. Pt. I.) , 

not-

gQvernor-general or of a. governor or 
lieutenant-governor "Md a. minister 
appotnted under thi6 Act" &Isa1l 
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(a.) be subject to the original jurisdiction of any 

( high oourt by reason of anything 1780, •• 1 ; 1707. I. 
ll. 2nd provi.o) oounselled, ordered or done by any 
" . of them in his public oapacity only; nor 

(b) be liable to be arrested or imprisoned in any 
suit or proceeding in any high court 

[1861, c. I~. IS. 15. 
16; 1912, s. 16, proy. acting in the exercise of-its o.riginal 
(a).] .-

jurisdiction; nor ' 

(0) be subject to the original criminal jurisdiotion 
of any high court in respect of any 
offence not being treason or felony. 

(2) The exemption under this section from lia· 
('772, s. 17; '797, s. . hility to arrest and imprisonment 

II lit. proviso j 1800. 50 shall extend also to the the chief 
:3 ; 1823 '.7: 1&51, c. 
lOopS. II, 16.] jUt~tices and other judges of the 
several high oourts. 

Ill. The order in writing of the Governor· 
Written order by gov- General ill Council for any act shall, 

croor.general jU8tifiea· in any proceeding, civil or criminal, 
lion for act in any courts 
in India. [1780 IS. 2, 3, in any high court aeting in the exer. 
4: 1861, e, 104, II. II, 
16.) .. cise of its original jurisdiction, be 
a full justifiction of the act, except so far as the or~ 
der extends to any European British subject. but 
nothing in this section ilhall exempt the governor­
general, or any member of his executive council, or 
Any person acting under their orders, from any pro­
'eeedings in respect of any such -act before any com'-
patent Court in England. 
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See ·sec. 39 of tile East India Compa,lY Act Ill3 IInti PiJl's speed, 
on tlte Indill Bill of r773 printed at pages z6 and 55-58 of Documents 
Vol. I respectively. See also Sees. I37, u8 ami IZ9 of tlu's Act 

Law to be adminis­
tered in cases of inheri· 
tance and succession. 
[1780, I. 17. prov.; 
179'1. 8. 13; 1800 s. 2 ; 
,823. s. 7; 1861, c. 
104. I. 11.] 

Law to be administered. 

high courts at Calcutta, Madras and 
Bombay, in the exercise of their 
original jurisdiction in suits against 
inhabitants of Calcutta, Madras or 
Bombay, as ihe case may be, shall, 
in matters of inheritance and succes. 

sion to lands, rents and goods, and in matters of con· 
tract and dealing between party and party, when 
both parties are suhject to the same personal law or 
custom having the force of law, decide according to 
that personal law or custom, and when the parties 
are suljject to different personal laws or custo~ 
having the force of law, decide ancording to the law 
or custom to which the defendant is subject. 

This section reproduces the enactments milr){inally noted. When 
the Ea~t India Company took the entire management of the territories 
in India they adopted the plan of Warren Hastings and preserved 
the laws of the N.atives of India to settle dispute5 among them. Th'e 
twenty-third rule provided that Moulavies or Brahmins should respectively 
attend Courts to expound the law and assist in passing. the decree. 
Subsequently when Parliament invested the Governor-General and 
Council with the power of making regulations, the provisions and the 
exact words of the aforesaid twenty-third rule were introduced into the first 
Regulation passed on April 17,1780 and enacted by the Bengal Govern­
ment for the administration 01 justice. By sec. 27 of this regulation it 
wa!. enacted "that In all suits (egarding inheritance, marriage and caste, 
and other religious usages or institutions, the laws of the Koran with 
respect to Mahomedans and t\1ose of the sltaster with respect to the'Genloos, 
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shalt be :;variably adhered to." This section was re-el'lacM!d i, the 
following year in the revised code, with the addition :of the word ·'s~es. 
sion." Sec. 11 of the Act of 1781 constitutes the first expreliS recognition 
of Warren Hastings's rule in the English Statute Law. Enactments, to 
the same effect have since been introduced into numerous subsequent 
English statutes and Indian Acts.-See clauses 19 and 20 of the 
Charter of 1865 of the Bengal High Court, the corresponding da1:ls~s of 
the Madras and Bombay Charters, clauses 13 and 14 of the Charter~ of 
the North Western Provinces High Court and clauses 13 and 14 of the 
Charter of the Patna High Court. 

Sec. :2 of the Indian Contract Act (Act IV of 1872) contains a saving 
for any statute, Act or regulati6l1l not thereby expressly repealed. This 
section has been held to include the enactment reproduced by this 
section, under which matters of contract ate, within the Presidency towns, 
but not elsewhere, directed to be regulated by the personal law of the 
party. 

See. 14 C. 78I-where it was held that custom of dandl1pat is still 
in force in Calcutta. If however any law or custom is already inconsis­
tent with the terms of the Contract Act, it would be held to be 

repealed i See Madhal! Ck"indra vs. Rajcoomar, 14 13. L. R. 76 . 

., 'rhe leading case on the extent to which Eng1ish la\" has been intro­
duced into Indian law is Mayor of Lyonsvs. East I"dia Company reported 
in l Moors P. C. 176. 

Additional Hfeh Courts. 

113. Hi~ Majesty may, if he sees fit, by letters 
l'ower to establish ad- patent, establ~h a high cdUrt of 

dll.i~1 hilfh ®IIrts. .iudicature in any territory in British 
[1861, c. 104. s. 16; " 
1911. c. 18,5. 2.} India, whether or not included 
.within the limits of the local jurisdiction of .ulother· 
hlgh court, and confer on any high eourt.80 estab­
lished any such jurisdiction, powers and authority as 
are vested in or may be conferred on any high court 
.es:isting a.t the oommeooe~ of tJaiB Aet; aQi, 
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where a high court is 80 established in any area i'B­
clud~ within the limits of the local jurisdiotion of 
snother high court, His Ma.jesty may, by letters 
patent, alter those limits, and make such incidental, 
oonsequentia.l and supplemental provisions as may 
appear to be necessary by reason of the alteration. 

Advocate-Oeneral. 

114. (1) His Majes,ty ,may, by warrant under 
• His Royal Sign Manual, appoint an 

Appointment and pow- . 
... 01 lIItrocate-geeral. Advocate-General for each of the 
(18S8, I. 29 ) 

presidenoies of Bengal, Madras and 
Bombay. 

(2) The Advocate-General for each of those presi­
(r813, •• Irf, 1861, c. dencies may taKe on behalf of His 

lot, •. II.] Majesty such' proceedings a.~ may 
be taken by His Majesty's Attorney-General in 
England. 

(3) On the oocurrence of a vacanoy in the ofllce 
of Advocate-General, or during any 
a~nce or deputation of an Advo­

oate-General, the Governor-General in Council in the 
CMe of Bengal, and the local government in other 
cues, may appoint a person to act as 'Advocate­
General ; lind the person 80 appointed may exercise 
the powers of an Ad vocate· General until lome person 
bas been appointed by His Majesty to the office and 
bas entered on the discharge on his duties, or until 
ttae Advocate-General has retumed from his abRenee 
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or deputation, as the case may be, or umtil the 
Governor-General in Council or the local govern­
ment, 808 the case may be, cancels the acting appoint­
manto 

PART X. 

BCCLBSIASTICAL ESTABLlSHMBrQT. 

116. (1) The bishopsl of Calcutta, Madras and , 
Bombay have ' and may exero'ise 

Jllri.diclinn of Indian within their respective dioceses sucb 
bIshops. (1813, II. 51, 

~:;9:!~~'S~~, ~l·lft.j episcopal functions, and such eccle-
• siastical jurisdiction for the super-

intendence and good government of the ministers of 
the Churoh of England therein, as his Majesty may by 
letters patent, direct. 

"His Majesty may also by letters patent make 
such provision as may be deemed expedient for the 
exercise of the episcopal functions and ecclesiastical 
jurisdiction of the bishop during a vacancy of any of 
the said Sees or the absence of the bishop thereof." 

(2) The Bishop of Calcutta is the Metropolitan 
{.8J3, s. 94; 1919,2nd Bishop in India, subject nevertheless 

Sell·, Pt. Ill.] to the general superintendence and 
r.evision of the Archbishop of Canterbury. 

"And as metropolitan shall have, enjoy, and exer­
cise such ecclesiastical jurisdiction and functions as 
His Majesty may by letters patent direot. His 
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Majesty may also by-letters patent make such provi­
sion as may be deemed expedient for the exercise of 
such jurisdiction and functions during a vacancy of 
the See of Calcutta or the absence of the Bishop." 

(?) Each of the Bishops of Madras and Bombay 

[r833, s. 93.] 
is subject to the Bishop of Calcutta 
as such Metropolitan, and must at 

the time of his appointment to his bishopric, or at 
the time of !is consecration as his hop, take an oath· 
of obedience to the Bishop of Calcutta, in such 
manner as His Majesty, by letters patent, may he 
pleased to direct. 

(4) His Majesty may, by letters patent, vary the 
limits of the diocese'S of Calcutta, Madras and 
Bombay. 

(5) Nothing 

[ 1874. c. 77. s. 13.J 

in this Act orin any such letters 
patent as aforesaid shall pr.event any 
person who is or has been bishop of 

any diocese in India from performing episcopal fUllo~ 
tions, not extending to the exercise of jurisdiction, in 
any diocese 01' reputed dioceRe at the request of the 
bishop thereof. 

I. "Bishop ... 

"A Bishop is the chief of the clergy in his diocese or jurisdiction in 
England. Wales or Ireland. A Bishop is elected by the King's license to 
elect the person named by the King, accon,panied by a letter missive 
addreiSed to the Dean and Chapter, and if they fail to make election 
in 12 days the King by letters ~atent may nominate whom he pleases. 
The Bishops are the Lords Spiritual in Parliament. A Bishop has 
three powers (I) B power of ordination gained on his consecration, 
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by which he confers Qrders, etc., in any place throughout the world; (2) a 
powe~ of jurisdiction throughout his See or his bishopric j (3) a Power of 

1 
administration and government of the revenues thereof, gained on 
confirmation. He has also a Consistory Court j he visits and superintends 
the clergy of his diocese." - Wharton, 

As to Indian Bishops see 37 and 38 vict. c. 77 sec. 13. 
The bishops of Calcutta, Madras and Bombay, are the only Indian 

bishops who are referred to in the Act relating to India. Bishops have 
also been appointed, under letters patent or otherwise, for Chota Nagpur, 
Lahore, Lucknow, Rangoon, Tennevelly and Travancore . 

• 116. Repealed b,lI the Government 
Amendment Act, 1916. 

117. If any person under the degree of bishop 

Coalecration of per­
IOn resident in India 
appointed to bi.bopric. 
[1833, s. 99). 

is appointed to the bishopric of Cal­
cutta, Madras or BombaJ, being at 
the time of his appointment resi­
dent in India., the Archbishop of 

Canterbury, if so required to do by His Majesty by 
letters pa.tent, may issue a commis8ion unde.r his 
hand and seal, directed to the two remaining bishops, 
authorising and oharging them to perform all requi­
site ceremonies for the consecration of the person so 
to be appointed. 

118. (1) The bishops of Calcutta, Madras and 

Salaries and allow­
aDces of bIshops and 
archdeacons. [1813. I. 

49 ; 1833. 81, 89. 101; 
184" 51. 1.3.4; 1871. 
c. 6~. I. I. I8t prov.; 
1880, 18. 2, 3. 4 &Ch. 
I; 1919. and. sch., 
Pt. III.] 

Bombay are appointed by His 
Majesty by letters patent "and' the 
archdeacons of those dioceses by 
their respective diocesan bishops," 
and there may be paid to them, or 
to any of them, out of the revenues 

of India, such salaries and allowances as may be fixed 
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by the Secre~ry of State in Council; but any power 
of alteration under this enactment shall not be exer­
cised. so as to impose any additional charge on the 
revenues of India. 

(2) The remuneration fixed for a bishop or arch­
deacon under this section shall 

[1813, s. 50; 1833, 
90·] . commence on his taking upon him-

self the execution of his office, and be the whole 
pt'ofit or advantage which he shall enjoy from his 
office during his continuance therein, aud continue 
so long as he exercises the functions of his office. 

(a) 'fhere shall be paid out of the revenues of . . 
8 8 J ndia the expenses of visitations of 

[I 23. S. 5; I 33. s. , 
100.] the said bishops, but no greater 
sum may be issued on account. of those expenses 
than is ~lllowed by the Secretary of State in Council. 

119. (1) If the Bishop of Calcutta dies during 
his voyage to India for the pllrpose 

Payments to represen· • , 
tatlvesofbishops. [1825. of takmg upon hImself the execu-
5·5 ; 1833, ,. 97·] 'f h' ffi . th B' h f tlOn 0 IS 0 ce, or If e IS op.o 
Calcutta, Madras or Bombay dies within six months 
after his arrival there for e'hat purpose, the Secretary 
of State shall pay to his legal personal representatives, 
out of the revenues of India, such a sum of money 
as will, with the amount received by or due to him 
at the time of his death on account of salary, make 
up the amount of one year's salary, 

(2) If the Bishop of Calcutta, Madras or 
Bombay dies while in possession of his office and after 
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the ex.pira.tion of six rnonths from his arrhtal in . , 
India for the purpose of taking u pon hi~elf tbe 
execution of his office, the Secretary of State shall 
pay to his legal personal representatives, out of the 
revenues of India, over and above the sum tIue to 
him at the time of his death, a sum equal to six 
months' salary. 

120. His Maje~ty may, by warrant under the 
Royal Sign Manual, countersigned 

Penliona (1833. 8. 3 j 
1825, I, IS; 1833. SS. by the Secretary of State grant, 
~~ . -

out of the revenues of IndIa, to 
any Bishop of Calcutta a pension not exceeding fif­
teen hundred pounds per annum if he haH resided in 
India as Bishop of Calcutta, Madras or Bombay or 
archdeacon for ten years, or one thousand pounds per 
annum if he has resided in India as Bishop of Cal­
cutta, Madras or Born bay for seven years, or seven 
hundred and fifty pounds pel' annum if he has rasi-

. ded in India as Bishop of Calcutta, Madras or 
Bdmlmy for five years, or to any Bishop of Madras 
or Bombay a pension not ,exceeding eight hundred 
pounds per annum, if he has 'resided in India as 
tolUch bishop for fifteen years. 

121. His Majesty may make such rules as to 

F 1 
the leave of absence of the Bishops 

UI ollgh lutes. [184a 
95. 1. 2, 3 j 1871, c. of Calcutta, Madras and Bombty 
6::.J 

on furlough or medical certificate 
a8 seem to Hit! Maje!olty expedient. 

404 




