§ 1) THE INDIAN LEGISLATURE.

have the same force and effect as an Act passed by
the Indian legislature and 'duly assented to :
“Provided that, where in the opinion of the
Governor-General a state of emergency exists which
justifies such action, the Governor-General may
direct that any such Act shall come into operation
forthwith, and thereupon the Act shall have such
force and effect as aforesaid, subject, however, to
disallqwance by His Majesty in Council”.

The proposal in'the Montagu-Chelmsford Report (para 279) was that
the Governor-General should be empowered to certify that the passage of
a Iill is essential for the safety, tranquillity or interests of };ritisb India,
or that a case of emergency has arisen, and that, on such certificate being
given, the Council of State should he empowered, without-obtaining the
concurrence of the Legislative Assembly, to pass laws which were to have
effect as if passed by both Chambers. '

The Joint Select Committee, however, thoroughly changed this pro-
posal into the one embodied in this section (see Notes under sec. 67 (2A) :
it contains two safe-guaids against the possible misuse of the certifying
power viz. (1) thata Bill passed by the Governor-General under the
certifying power must be laid before each House of Parliament for not
less than eight days on which that House has sat ; (2) that it must receive
His Majesty’s assent : it is only upon the signification of such assent by
His Majesty in Council and the notification thereof by the Governor-
(General, that the Act will be deemed to be an Act passed by the Indian
Legislature and duly assented to.

+ The proviso to this Section, however, empowers the Governor-General
—in case of emergency—to direct that any such Act shall come into
operation forthwith : the Act is, however, later subject to disallowance by
His Majesty in Council.

68. (1) When a Bill has been passed “by both

Assent of Goreror- chambers of the Indian legislature.”
Geperal to Acts- 1851, the  Governor-General, may declare

c. 67, 5. 20 ; 1919, 2n
Sch,, Pt 11.) that he assents to the “Bill” or that
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THE INDIAN CONSTITUTION. [Sec. 69.

he withholds "assent from the “Bill,” or that he re-
serves the “Bill” for the signification of His Majesty’s
pleasure thereon.

(2) “A Bill passed by both chambers of the
Indian legislature shall not become an Act” until the
Governor-General has declared his assent thereto, or,
in the case of a “Bill” reserved for the signification of
His Majesty’s pleasure, until His Majesty “in Council”
has signified his assent and that assent has been
notified by the Governor-General.

All legislative measures passed by the legislatures in India are Sl.bject
to the poweg of veto on the part of the Crown and of the authorities
representing the Crown in India, as in the case of all colonial legislatures.
When a bill passed by both Houses of the Indian legislature is presented
to the Governor-General for his assent, he may do one of the following’
three things—

(1) He may assent to the Bill ; and thereupon it becomes law and
remains Jaw unless it is expressly disallowed by His Majesty
in Council (sec. 69).
(2) He may withhold assent, that is absolutely veto the Bill, and
thereupon it is lost for the time being.
(3) He may receive the Bill for the signification of His Majesty’s
pleasure thereon ; such a Bill cannot become an Act until
His Majesty in Council has signified his assent, and that
assent has been notified by the Governor-General,
69. (1) When an Act of the “Indian legislature
Power of Crown to 18 been assented to by the Gover-
disallow Acts. 1772,
s. 375 1861, . 67,[5_,’, . nor-General, he shall send to the
1919, 2nd Sch., Pr. 111 Secretary of State an authentic copy
thereof, and it shall be lawful for His Majesty “in
Council” to signify his disallowanoce of any such Act.
(2) Where the disallowance of any such Act has

been so signified, the Governor-General shall forth-
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SEC. 71.] REGULATIONS AND ORDINANCES.

with notify the disallowance, and thereupon the Act,
as from the date nf the notification, shall become void
accordingly.

70. Repealed by the Government of India Act,
1919.

REGULATIONS AND ORDINANCES.

71. (1) The Local Government of any part of
British India to which this section
Power to make regu- . . .
lations, (1870, ¢, 3, 5. 1, for the time being applies may pro-
para 1. i
pose to the Governor-General in
Council the draft of any regulation for the peace and
good government of that part, with the reasons for
proposing the regulation.

(2) Thereupon the Governor-General in Council
may take any such draft and reasons
into consideration ; and, when any
such draft has been approved by the Goveruor-GGeneral
in Council and assented to by the Governor-General,
it shall Be published in the Gazette of India and in
the local official gazette, if any, and shall thereupon
have the like force of law and be subject to the like
disallowance as if it were an Act of the “Indian legis-
lature.”,

[1870¢c. 3,5. 1, para, 2.]

(3) The Governor-General shall send to the Secre-
tary of State in Council an authentic
copy of every regulation to which he
has assented under this section.
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THE INDIAN CGNSTITUTION. [Sec. 22.

(8A) A regulation made under this section for
any territory shall not be invalid by
reason only that it confers or dele-
gates power to confer on courts or administrative
authorities power to sit or act outside the territory in
respect of which they have jurisdiction or functions,
or that it confers or delegates power to confer appel-
late jurisdiction or functions on courts or administra-
tive authorities sitting or acting outside the territory.

{1916, ». 2.]

(4) The Secretary of State may, by resolution in
(1870, c. 3, . 1, paras  COURCIl, apply this section to any
’ 3 part of British India, as from a date
to be fixed in the resolution, and withdraw the applica-
tion of this section from any part to which it has been
applied.

This power to make regulations was conferred by the Act of 1870, with
the object of providing a more summary legislative procedure for the more
backward parts of British India. The enactment conferring the power
was passed in consequence of a despatch from the Government of
India drafted by SieH. S. Maine. (See Minutes by Sir H. §. Maine, Nos.
67-69.) The regulations made under it must be distinguished from the
old Madras, Bengal, and Bombay regulations, which were made before
1833 by the Governments of the three presidencies and some of
which are still in force.—//bert.

72. The Governor-General may, in cases of emer-

Power to make ordi- gency, make and promulgate ord-
nances in caes of mances for the peace and good gov-
emergency. [1861, . wiim .

2’,;, s 335 59:9. zed ernment of British India or any
e part thereof, and any ordinance so
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made shall, for the space of not more than six months
from its promulgation, have the like force of law as an
Act passed by the “Indian Legislature” ; but the power
of making ordinances under this section is subject to
the like restrictions as the power of the * Indian
Legislature” to make laws ; and any ordinance made
under this section is subject to the like disallowance
as an Act passed by the “Indian Legislature,” and
may be controlled or superseded by any such Act.

The ordinances made and promulgated under this section, like Bills
passed by both Houses of the Indian Legislature, are subject to disallow-
ance by His Majesty in Council. Whenever the Governor-Generalis
persuaded that an emergency exists, he may legislate independently of
the Legislature, and the Ordinances so made have full force for six
months, provided they are not, prior to the expiry of the period of six
months, disallowed by His Majesty in Council or controlled or superseded
by an Act of the Indian Legislature. The competence of the Governor-
General to make and promulgate such Ordinances has recently been up-
held by the Judicial Committee of the Privy Council.

“The power given by this section has rarely been exerrised, and
should be called into action on urgent occasions. The reasons for a
resort to 1t should always be recorded, and these, together with the
Ordinance itself, should bec submitted without loss of time to His
Majesty's Government.”—/lbert,

GOVERNOR’S LEGISLATIVE COUNCILS.

T2A.—“(1) There shall be a legislative council in
Composiion of gor-  VETY governor’s province!, which
emors’ legislative cona-  8hall consist of the members of the
e gipad executive council and of the mem-
bers nominated or elected as provided by this Act.
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THE INDIAN CONSTITUTION. (Sec. 73A,

“The governor shall- not be u member of the
legislative council, but shall have the right of ad-
dressing the council, and may for that purpose
require the attendance of its members.

“(2) The number of members of the governors’
legislative councils shall be in accordance with the
table set out in the First Schedule to this Act; and
of the members of each council not more than twenty
per cent. shall be official thembers, and at least
seventy per cent. shall be elected members? :

Pruvide(! that—

fa) subject to the maintenance of the above
proportions, rules under the principal Act may pro-
vide for increasing the number of members® of any
council, as specified in that schedule ; and

(b) the governor may, for the purposes of any
Bill introduced or proposed to be introduced in his
legislative council, nominate, in the case of Assam
one person, and in the case of other provinces not
more than two persons, having special knowledge or
experience of the subject-matter of -the Bill, and
those persons shall, in relation to the Bill, have for
the period for which they are nominated all the rights
of members of the eouncil, and shall be in addition to
the numbers above referred to; and

(¢) members nominated to the legislative council
of ghe Central Provinces by the governor as the re-
sult of elections held in the Assigned Districts of
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SEC. 72A.] GOVERNOR'S LEGISLATIVE COUNCILS.

Berar shall be deemed to be elected members of the
legislative council of the Central Provinces.

“(8) The powers of a governor’s legislative council
may be exercised notwithstanding any vacancy in
the eouncil. .

“(4) Subject as aforesaid, provision may be made
by rules under this Act as to—

(@) the term of office of nominated members! of
governors’ legislative councils, and the manner of
filling casual vacancies® occurring by reason of
absence of members from India, inability to attend to
duty, death, acceptance of office, resignation duly
accepted, or otherwise ; and

(b) the conditions under which and manner in
which persons may be nominated as members of
governors’ legislative councils ; and

(¢) the qualification of electors®, the coustitution
of constituencies?’, and the method of election® for
governors’ legislative councils, including the number
of members to be elected by communal and other
electorates, and any matters incidental oruancnllary
thereto; and

(d) the qualifications for being and for being
nominated or elected a member of any
such couneil®; and

(e) the final decision of doubts or disputes as to
the validity of any election!; and
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THE INDIAN CONSTITUTION. [Ssc. 72A.

(f) the manner in which the rules are to be
carried into effect : '

“Provided that rules as to any such matters as
aforesaid may provide for delegating to the local gov-
ernment such power as may be specified in the rules
of making subsidiary regulations affecting the same
matters.

“(5) Subject to any such rules any person who'
is a ruler or subject of any State in India may be
nominated as a member of a governor’s legislative
council.”

§ 1. “A Legislative Council in every Governor’s Province.”

Provisions with regard to the constitution of all provincial legislative
councils were contained in sections 73 to 76 of the Government of India
Acts, 1915-16 ; these provisions did not fix the proportion of elected
members, but elected and nominated members were dealt with together
and it was laid down that of the total membership of the Councils at
least half in the case of the Presidencies, and at least one-third in the
case of other Provinces, should be non-official members. This section
and the first Schedule to the Act provide for the composition of the en-
larged councils. Each province gets “an enlarged legislative council,
differing in size and composition from province to pravince, with a
substantial el.ccted majority, elected by direct election on a broad fran-
chise, with such communal and special representation as may be neces-
sary.”—M. C. R. para 225. Inthe course of the debate in the House

*of Commons the Rt.-Hon. Mr. Montagu thus’ described the object of
reconstituting the provincial legislative councils.

“ 1 give the House the assurance that what we want to get in these
Councils is the largest possible numbers of elected members, but there
must be sufficient nominated members to represent those people whom
we wish represented. There must be some nominations, as suggested by
the Joint Committee, for representatives. There must also be a suffi-
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§ 1) GOVERNOR’S LEGISLATIVE COUNCILS.

cient number of officials to make sure that business is properly transact-
ed, and to make sure that the case is properly presented. Nobody
knows better than my Hon. and gallant Friend opposite the dislocation
of business which has gone on in India during the past few years from
the necessity of having in the Councils more officials than needed for
voting purposes. It prevented them doing the work for which they were
appointed. Under this scheme every Governor will desire to nominate
only as many officials as are required."—P. D. H. C, Dec. 3, 7919.

The desirability of having a bi-cameral legislature in the Provinces.—
In nearly all modern states that possess anything resembling the
English Parliamentary system the legislature is divided into two cham-
bers. With the exception of Bulgaria and Greece there is no important
State in the world which does not follow this regular rule. This division
of the legislature serves the important purpose of tending to check over-
hasty action. It affords time for re-consideration, while it leaves the re-
consideration to be undertaken by a different body of men. Itis usually
the case that this second body is composed of legislators who, compared
with the members of the more important House, are less liable to hasty
action (either because they are older, wealthier or more experienced) and
less afraid of popular passion (because their tenure of power is compara-
tively stable). Mill claims another advantage for the bi-cameral system—
“The consideration which tells most in my judgment in favour of two
Chambers is the evil effect produced upon the mind of any holder of power
whether an individual or an assembly, by the consciousness nf having
only themselves to consult.” According to Sidgwick a second chamber
not only checks hasty legislation, but impedes combination of sinister
interests and supplements the deficiencies, of the primary representative
assembly.

In paragraph 258 of the Montagu-Chelmsford Report is discussed the
guestion of establishing upper houses in the provincial legislatures. The
view taken by the authors is that while the idea had some theoretical
advantage the practical objection was serious. It was thought that most
provinces would be unable to provide suitable members for two chambers ;
an upper chamber largely composed of the representatives of landed and
moneyed interests might prove too conservative ; landed proprietors
might be discouraged from seeking the votes of the electorates ; and the
delays attendant on legislation in two houses would be troublesome.
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‘THE INDIAN CONSTITUTION. (Sec. 70A.

Yet it was recognized that, when provincial Councils approached nearer
to parliamentary form the need for revising chambers might be the more
felt, for which reason it was suggested that the Statutory Commission
should examine the question further. “These suggestions have attracted
comparatively little notice in the opinions received. Some of the land-
owner’s associations have urged the establishment of second chambers in
which their interests would be strongly represented. Progressive opinian
on the other hand inclines to regard a second chamber asan inconveni-
ent encumbrance. It is apparent that a bi-cameral system would throw
additional burdens on the local government and complicate the busi-
ness of administration, which may partly account for the lack of interest
shown by local Governments in the idea. It is, however, fairly clear to
us that at the present stage the proposal is not a practical one ; and the
only point for consideration is whether, as two loral governments have
suggested, powers should be taken from the outset of the reforms to
establish second chambers at some future date when the need for them
has become clear.”

“It is argued that sooner or later the necessity must arise, and tha:
unless provision is made for it from the beginning any subsequent
attempt to do so will excite opposition. It seems to us probable, how-
ever, that the constitutional development of India may hereafter neces-
sitate legislation by Parliament, at all events after the report of the first
Statutory Commission. We have at present very little ground for saying
that second houses will be required for the provinces We do not think
that in omitting to provide for their establishment now we are foregoing
any material safe-guard.” (G. 1. 1.}

The question of the desirability or otherwise of estabhshing second
chambers in local legislatures in India has, therefore, been left fur the
consideration of the First Statutory Commission to be appointad ten years
‘hence : for the present all Local Legislatures in India will continue to
remain uni-cameral, (See sec. §gA.)

The New Constitution of the Goversor's Legislative Councils will be
clearly understood from the following two tables compiled from the Rules
published in the Gazette of India Extraordinary, July 29, 1920,.—
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§ 1) GOVERNORS' LEGISLATIVE COUNCILS.

Table L

Total Strength of Governors Legislative Councils.
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* Of these 17;will be nominated asthe resalt of elections held in Berar. Ac-
cording to sec. ézA (2) (c) these members are deemed tobe elected memhers of
the Legislative Council of the Central Provinces.

305
P. L—39
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Table I

Distribution of elected members in Govergors' Legisiative Councils.
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The Parliamentary Joint Select Committee make the following general
observations ok the Governors Legislative Councils—

The Committee have altered the first schedule to the Bill, so as to show
only the total strength of the legislative council in each province. They
have retained the provision, now in sub-clause (2), that at least 70 per
cent. of the members shall be elected, and not more than 20 per vent.

“  *Reserved Seals :—Seats shall be deemed to be reserved seats within
the meaning of this Schedule for the purposes of an election if the number
of Non-Brahman members already representing the constituency is less
than the number of seats specified as reserved seats to the extent only of
that deficiency. Provided that, if the number of non-Brahmin candi-
dates at the date of the election is less than the number of reserved seats,
the number of reserved seats shall be reduced to the extent of that

deficiency.
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§ 1] GOVERNORS' LEGISLATIVE COUNCILS.

shall be officials. This general stipulation will govern the distribution of
the seats in each province ; but in certain respecfs the detailed arrange-
ments will require further consideration, and proposals should be called
for from the Government of India in regard to them. The pointsin
question, as well as some disputable matters on which the Committee
wish to cndorse the proposals of the Franchise Committee’s report, are
dealt with in the following recommendations :—

() The Committee regard the number ot seats allotted to the rural
population, as distinct from the urban, as disproportionately low and con-.
sider that 1t should receive a larger share of representation. They also
think that an attempt should be made to secure better representation of
the urban wage-earning class ; and they are cunvinced that an effort should
be made to remedy in pait at least the present disparity between the size
of the electorates in the different provinces. In all those matters no
deftnite nstructions need be given. The Government ot India should be
left a wide discretion in adjusting the figures subject, however, to the
understanding that the adjustment should be effected in all cases rather
by enlargement than by diminution of the representation proposed in
the Franchise Committee’s ort. '

() The Committee are of opinion that the representation proposed
{or the depressed classes is inadequate. Within this definition are com-
prised, as shown m the report of the Franchise Committee, a large
proportion of the whole population of India. They think that the
Government of India should, as it advises, be instructed tn give such
classes a larger share of representation Ly nomination, regard being had
to the numbers of depressed classes in ealh province andgafter consulta-
tion with the Local Governments. This representation should, if neces-
sary, be in addition to, but not in diminution of, the general electorate.
Whenever possible, other persons than members of the Civil Setvices

- should be selected to represent the depressed classes, but if a member of
those services, speciall / qualified for this purpose has to be appointed,
his nomination should not operate to increase the maximum ratio of
official seats.

(¢) In the Madras Presidency twe Committee consider that the
non-Brahmins must be provided with separate representation by means
of the reservation of seats. The Brahmins and non-Brahmins should
be invited to settle the matter by yegotiation among themselves, and it
would only be, if agreemen: cannot be fea.chea:{ in that way, that the
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TIilE INDIAN CONSTITUTION. [Sec. 73A.

decision should be referred to an arbitrator appointed for the purpose by
the Government of India.

(@) The Committee would recommend that similar treatment be ac-
corded to the Mahrattas in the Bombay Presidency.

(¢) The question whether women should or should not be admitted
to the franchise* on the same terms as men, should be left to the newly
elected legislative council of each province to settle by resolution. The
Government of India should be instructed to make rules so that, if a

. Legislative Council so voted, women might be put upon the register of
voters in that province. The Committee have not felt able to settle this
question themselves as urged by the majority of witnesses who appeared
before them. It seems-to them to go deep into the social system and
susceptibilities of India, and, therefore, to be a question which can only,
with any prudence, be settled in accordance with the wishes of Indians
themselves as constitutionally expressed.

(/) The Committee are of opinion that ihe franchise as settled by
the rules to.be made under this Act should not be altered for the first ten
years, and that it should at present be outside the power of the Legisla-
tive Councils to make any alteration in the *:mchisc. The recommenda-
tion, therefore, in respect of woman suffrage, is to be regarded as altoge-
ther exceptional, and as not forming any precedent in respect of proposals
for other alterations.

* The Rt. Hon. Mr. Montagu made the following remarks on the question of
Woman’s Saffrage in*India— ;

"My hon, agd gallant Friend #ay teke it from me a8 a fact that none the less
despite the st opinion in favour of it in India, in every part of India there is
a very strong conservative opinion against it in India, more prevalent in some
provinces than in other, but based very Ingclg on the belief in old established cus-
toms, sometimes amonnting to a religion. That being so, there being on the one
hand on & subject of this kind, divergence of opinion going, 8 the Joint Committee
says, d:ejv dowa into the social life of India, what is the best thing for Parlia--
ment to do? I submit it is to maintain the impartiality which has Leen the charac-
teristic of Eoglish Government in India ever since it was founded, and leave it 1o
the people of India as represented to decide for themselves. That is what we
bave done, That is what we are doing in the case of the Brahmin versus non-
Brahmin and that is what is suggested by the Joint Committee's Report in the case
-of women. Let me remind the Committee that this is not a question of enfran-
chising the women in oor own country, living under our own social conditions, &
decision which we took only after years of hesitance. 1t is & question of deciding
now and at once whether we shall enfranchise the women of India, who live
under different conditions and whose relations to things in India are matters, 1
would sobmit, for Indians themselves to decide.” P..D. H. C., Dec. 4, 1910
Sec para 8 of the Franchise Committee’s Report, p, 192 Pt. I, of this book,
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(¢) The special representation of landholders in the provinces should
be reconsidered by the (Government' of India in consultation with the
local governments. )

(#) The franchise for the University seats should be extended (o all
graduates of over seven years’ standing.

() The Government of India should be instructed to consdlt with the
Government of Bengal in respect of the representation of Europeans in
Bengal. It appears to the Committee that there are good reasons for a
readjustment of that representation. The recommendations of the report
of the Franchise Committee in respect of European representation in
other provinces may be accepted.

(/) The question whether the rulers and subjects of Indian States
may be registered as electors or may be elected to the legislative councils
should be left to be settled in each case by the Local government of the
province,,

(#) The Committee ave of opinion that dismissal from the service of
the government in India should not be a disqualification for election, but
that a criminal conviction entailing a sentence of - more than six months’
imprisonment should be a disqualification for five years from the date of
the expiration of the sentence.

(/) The compromise suggested by the Franchise Committee in res-
‘pect of the residential qualification of candidates for legislative councils
whereby the restriction was to be imposed only in the provinces of
Bombay, thé Punjab, and the Central Provinces may be accepted.

(m) The recommendations of the Franchise Committeegin respect of
the proportionate representations of Mahomedans, based on the Lucknow
compact, may be accepted.

Two further observatiuns must be made on tlus yuestion of franchise.
[t seems to the Committee that the principle of proportional representa-
tion may be found to be particularly applicable to the circumstances of
India, and they recommend that this sugygestion be fully explored, so
that there may be material for consideration by the Statutory Commis-
sion when it sits at the end of ten years. Further it has been strongly
represented to the Committee, and the Commuttee are themselves firmly
convinced, that a complete and stringent Corrupt Practices Act should be
ypassed and brought into operation before the first elections for the legis-
lative councils. There is no such Act at present in existence in India,
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and the Committee are convinced that it will not be less requi\red in India
than it is in other countries.

$2, “Not more than 20 p. c. shall be official menibers and at
least 70 p. c. shall be elected members ”

Here wg have the maximum of official members (20 per cent) and the
minimum of elected members (70 per cent) for Governors’ Legislative
Councils. From the tables given above it will be seen that in all the
Governors' Legislative Councils the percentage of elected members
is higher than the statutory minimum, the average for all the Provinces
being 77'8 per cent. The Bengal and the United Provinces have the
highest percentage (81°2) of elected members, while Assam has the lowest.
As Mr. Oman pointed out, in the course of the debate on the Government
of India Bill, in the House of Commons—*as matters stand at present
it is quite possible that 7o per cent. might come up to 99, and that ‘not
more than 20 per cent) of ‘official members’ might be 1 per cent.”
(P D H. C, December 3, rgrg.)

§3 “Increasing the number of members.”

Under this’proviso the Rules made under the Act may increase toe
aggregate number of members of any Governor's Legislative Council
above the statutory limit prescribed in the First Schedule to this Act,
provided that at least 7o per cent of the members of any Council are
elected members, and not more than 20 per cent are official members.
A glance at Table I above will at once show that in all the provinces
except Bombay, the Central Provinces and Assam, the number of
members exceeds that provided for by the First Schedule to this Act, and
that the proportions required by sub-section 2 are liberally maintained,

§4. “Term of office of nominated members
A nominated non-official member holds office for the duration of the
Council to which he is nominated.
Nominated official members hold office for the duration of the Council
to which they are nominated or for such shorter period as the Governor
may, at the time of nomination, determine.

§5. “Filling casnal vacancies.”
According to sec. 93 vacancies in legisiative councils occur—

(2) if a nominated or elected member resigns his office to the
governor, and his resignation is accepted ;
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(#) if for a period of two consecutive months any such,member
is absent from India; or

(¢) if for a period of two consecutive months he is unable to attend
to the duties of his office.

Further, if any person, having been elected or nominated, subse-
quently becomes ligble to any of the disabilities stated in clauses (a), {4),
(¢), (&) and (4) of sub-rule (1) or in sub-rules (2), (3), and (4) of the
rules describing the general disqualifications for nomination and election
(see notes below), as the case may be, or fails to make the prescribed oath
or affirmation® within such time as the Governor considers reasonable,
the Governor shall, by notification in the Gazette, declare his seat to be
vacant.

When any such declaration is made, the Governor shall, by notification
as aforesaid, call upon the constituency concerned to elect another person
within such time as may be prescribed by the notification, or shall
nominate another person, as the case may be.

When a vacancy occurs in the case of an elected member by reason
of his election being declared void or by reason of absence from India,
inability to attend to duty, death, acceptance of office or resignation duly
accepted, the Governor shall, by notification in the Gazette, call upon the
constituency concerned to elect a person for the purpose of filling the
vacancy within such time as may be prescribed by the notification.

If a vacancy occurs in the case of a nominated member, the Governor
shall nominate to the vacancy a person having the necessary qualification
under these rules.

§ 6. “ Qualifications of electors”

7. (1) Every person shall be entitled to have his name registered on
the electoral roll of any constituency who has the qualifications prescribed
for an elector of that constituency and who is not subject to any of
the disqualifications hereinafter set out, namely :—

(a) is not a British subject ; or

-

* Every person who is elected or nomiumsted to be a member of the Conneil
shall before taking his seat make, at a meeting of the Council, en oath or affirma-
tion of his allegiance to the Crown in the following form, nnmety f—

lect
1, A. B, having been n:mtn!te 4 & member of this Council do solemnly swear

(or affirm) that I will be faithfal and bear trae allegiance to His Majesty the Klug,
Emperor of India, His heirs and saccessors, aad that I will faithfelly discharge
the daty upon which I am aboat te enter,
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(f)sis a female ; or )

(¢) has been adjudged‘by a competent court to be of unsound
mind ; or

() is under 21 years of age : _

Provided that the local Government may direct that, subject to such
conditions as it may prescribe, a Ruler of any State in_India or the Rulers
of any such States or a subject of any such State or any class of such
subjects shall not be disqualified for registration by reason only of not
being a British subject or British subjects :

Provided further that, if a resolution is passed ley the Council after
not less than one month’s notice has been given of an intention to move
such a resolution recommending that the sex disqualification for registra-
tion should be removed either in respect of women generally or in respect
of any class of women, the local Government shall make regulations
providing that women or a class of women, as the case may be, shall not
be disqualified for registration by reason only of their sex :

Provided further that no person shall be entitled to have his name
registered on the electoral roll of more than one general constituency.

(2) If any person is convicted of an offence under Chapter 1X-A. of
the Indian Penal Code punishable with imprisonment for a term exceed.
ing six months or is, after an inquiry by Commissioners appointed under
any rules for the time being in force regarding elections to a legislative
hody constituted under the Act, reportedl as guilty of a corrupt practice
as specified in Part 1, or in paragraph 1, 2 or 3 of Part II, of Schedule
IV, his name, if on the electoral roll, shall be removed therefrom and shall
not be registered thereon for a period of five years from the date of the
conviction or the report, as the case may be, or, if not on the electoral
roll, shall not be so registered for a like period ; and if any personis
reported by any such Commissioners as guilty of any other corrupt
practice, his name, if on the electoral roll, shall be removed therefrom and
shall not be registered thereon for a period of three years from the date

of the report or, if not on the electoral roll, shall not be so registered
" for a like period :

Provided that the local Government may direct that the name of any
person to whom this sub-rule applies shall be registered on the electoral
roll.

The qualifications of an elector for a geneval constituency are those
based on— ’
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(1) Community, (fn all provinces except the Shillong Constituency in
Assam).

(2) Residence, (¢én all provinces) and

{3) (a) * Occupation of a house or a building, (in e/l provinces except
Bikhar and Orissa and Assam) or,

(#) Payment of municipal taxes, Cantonment taxes or fees, (in all
provinces except Bombay and Madras ; in Madras assess-
ment to properiy-tax, tax on Company or Profession-tax
qualifies a voter for franchise) or,

(r) Payment of cesses under the Cess Act, 1880, (in Hengal
alone) or,

(@) Payment of Chaukidari tax or Union rate under the
Village Chaukidari Act, 1870, (in Bengal and Assam only)
or the Bengal Village Self-Government Act, 1919, (in
Bengal alonc) or,

(¢) Payment of income tax, (i all provinces) or,

(/) Military service, (#n al/ provinces) or,

{g) The holding of land, (¢n a/l provinces).

(%) Enjoyment of an assignment of land-revenue, (fn the Punjas
alone).

(f) The holding of a village office, (in the Central Provinces
alone).

Sce the Gasetle of India Extraordinary, July, 1920, and the Report
of the Franchise Committee, paras 7—a25, pp. 192—207, Pt 11,

§ 7. “The Constitution of Constituencies.”

“A general constituency” means a non-Mahomedan, Mahomedan,
Indian Christian, European or Anglo-Indian or a Sikh (in the case of the
Punjab) Constituency.

“A Special Constituency” means Land-holders, University, Planters,
Commerce and Industries, Planting or Mining (in the case of Bihar and

"Orissa, the Central Provinces).

(1) (a) No person is eligible for election as a member of the
Council to represent a general constituency unless his name is registered
on the electoral roll of the constituency or of any other constituency in
the province ; unles he resides in the constituency for which he desires
to be elected (except in Bombay and Madras) and unless in the case of

* Io the United Provinces, the Punjab, Central Provinces ownership or tenancy
of a building is a qualification for franchise,
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2 wnon-Mshomedan, Mahomedan, Europsan or Anglo-Indian con-
stituency he is himself a non-Mahomedan, Mahomedan, European
or Anglo-Indian, as the case may be.

{5) No person is eligible for election as a member of the Council
to represent a special constituency unless his name is registered on the
electoral roll of the constituency. The qualifications for electors for
special emstituencies vary with the different constituencies and with the
different provinces,

§ 8. “The method of Election for Governors’ Legislative Councils.”

The following rules are generally applicable to all Governors’ Legisla-

tive Councils :—

1. (1) Any person may be nominated as a candidate for election
in any constituency for which he is eligible for election under
these rules,

(2) On or before the date on which a candidate is nominated
the candidate shall make in writing and sign a declaration.
appointing either himself or some other person, who is not
disqualified under these rules for the appointment, to be
his election agent, and no candidate shall be deemed to be
duly nominated unless such declaration has been made.

(3) A candidate who has withdrawn his candidature shall not be
allowed to cancel the withdrawal or to be renominated as a
candidate for the same election.

2, (1) If the number of candidates who are duly nominated and who
have not withdrawn their candidature before such time as
the local Government may fix in this behalf exceeds that
of the vacancies, a poll shall be taken.

(2) If the number of such candidates is equal to the number of
vacancies, all such candidates shall be declared to be duly
elected.

(3) If the number of such candidates is less than the number of
vacancies, all such candidates shall be declared to be elect-
ed, and the Governor shall, by a notification in the Gazette,
call for fresh nominations for the réemaining vacancy or
vacancies, and if any such are received, shall call upon the
constituency to elect a member or members, as the case
may be.
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(4) Votes shall be given by ballot and in general and Land-
holders’ constituencies in person. No votes shall be received
by proxy.

(5) In plural-member constituencies every elector shall have as
many votes as there arc members tu be elected : provided
that no elector shall give more than one vote to any one
candidate. '

(0) Votes shall be counted by, or under the supervision of, the
Returning Officer, and any candidate, or, in the absence of
the candidate, a rcpresentative duly authorised by himin
writing, shall have a right to be present at the time of
counting. .

(7) When the counting of the votes has been completed, the
Returning Officer shall forthwith declare the candidate or
candidates, as the case may be, to whom the largest number
of votes has been given to be elected :

Provided that, if one or more seats are reserved, the Returning
Officer shall first declare to be elected the non-Brahman
candidate or candidates, as the case may be, to whom the
largest number of votes has been given.

(8) Where an equality of votes is found to exist between any
candidates and the addition of one vote will entitle any of
the candidates to be declared elected the determination of
the person or persons to whom such one additional vote shall
be deemed to have heen gven shall be made by lot to be
drawn in the presence of the Returning Officer and in such
manncr as he may determine.

(9) The Returning Officer shall without delay report the result of
the election to the Secretary to the Council, and the name or
names of the candidate or candidates elected shall be
published in the Gazette.

3. () Subject to the provisions of these rules, tpe local Government
shall make regulations providing—

(1) for the form and manner in, and the conditions on, which
nominations may be made, and for the scrutiny of nomi:
nations ;

(2) for the appointment of a Returning Officer for each cons
stituency and for his powers and duties ;
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(3) in the case of general and Landholders’ constituéncies, for
the division of the constituencies into polling! areas in
such manner as to give all electors such reasonable
facilities for voting as are practicable in the circumstances,
and for the appointment of polling stations for these
areas ; :

(4) for the appointment of officers to preside at polling stations,
and for the duties of such officers ;

(5) for the checking of voters by reference to the electoral roll ;

{6) for the manner in which votes are to be given, andin
particular for the case- of illiterate voters or voters
under physical or other disability ;

(7) for the procedure to be followed in respect of tender of votes
by persons representing themselves to be electors after
other persons have voted as such electors ;

(8) for the scrutiny of votes;

(9) for the safe custody of ballot papers and other electicn -
papers, for the period for which such papers shall be
preserved, and for the inspection and production of such
papers ;

and may make such other regulations regarding the conduct
of elections as it thinks fit,

(#) Notwithstanding any thing in these rules, if a resolution in
favour of the introduction of proportional representation is
passed by the Council after not less than one month’s notice
has been given of an intention to move such a resolution, the
local Government may for any plural-member constituencies
introduce the method of election by means of the single
transferable vote and may make all necessary regulations for
that purpose and to that end may group together single-
member constituencies so as to make new plural-member
constituegcies,

() In the exercise of the foregoing power regulations may be made
as to elections generally or any class of elections or in regard
to constituencies generally or any class of constituency or any
particular constituency.

4 (1) If any ‘person is elected by a constituency of the Council and
by a constituency of either chamber of the Indian legislature,
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the election of such person to the Council shall be void and
the Governor shall call ‘upon the constituency concerned to
elect another person.

(2) If any person is elected either by more than one constituency
of the Council or by a constituency of the Council and a con-
stituency of the Legislative Council of another province, he
shall, by notice in writing signed by him and delivered te the
Secretary 1o the Council or the Secretaries to both Councils,
as the case may be, within seven days from the date of the
publication of the result of such election in the local officiul
Gazette, choose for which: of these constituencies he shall
serve, and the choice shall be conclusive.

(3) When any such choice has been made, the Governor shall call
upon the constituency or constituencies for which such person’
has not chosen to serve o elect another person or persons.

(4) If the candidate does not make the choice referred to in
sub-rule (2)of this rule, the elections of such person shall be
void and the Governor shall call upon the constituency or .
constituencies concerned to elect another person or persons.

General Election.—(1) On the expiration of the duration of a Council
or on its dissolution, a general election shall be held in order that a new
Council may be constituted.

(2) On such expiration or dissolution, the Governor shall, by notifi-
cation in the Gazette, call upon the constituencies referred o in rule 4
to elect members in accordance with these rules within such time after
the date of expiration or dissolution as may be prescribed by such
notification :

Provided that, if the Governor thinks fit, such notification may be
issued at any time not being more than three months prior to the date
on which the duration of the Council would expire in the ordinary course
of events.

(3) Before the day fixed for the first meeting of the Council the Gov-
ernor shall make such nominations as may be necessary to complete the

Council.

As soon as may be after the expiration of the time fixed for the elec-
tion of members 'at any general election, the names of the members

“elected for the various constituencies at such election shall be notified
in the Gazette. (Sez Gaselte of India Exiragrdinary July 29, 1920.)
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§9. “Qualifications for baing.-...a memher.”

(1) A person is not eligible for election or nomination as a member
of a Governor’s Legislative Council if such person—

(@) is not a British subject ; or
(4) is a female ; or

(¢) is already a member of the Council or of any other legjslative
body constituted under the Act ; or

(#) having been a legal practitioner has been dismissed or is under
suspension from practisi{:g as such by order of any competent
court ; or

(¢) has been adjudged by a competent court to be of unsound
mind ; or '

(/) is under 25 years of age ; or

(¢) is an undischarged insolvent ; or

(%) being a discharged insolvent has not obtained from the court a

certificate that his insolvency was caused by misfortune with-

out any misconduct on his part :
Provided that the local Government may direct that, subject to such
conditions as it may prescribe, a Ruler of any State in India or the Rulers
of any such States or a subject of any such State or any class of such

b me ineligible for election . i
subjects shall not be T e — by reason only of not being

a British subject or British subjects :
Provided further that the disqualification mentioned in clause (a)
may be removed by an order of the local Government in this behalf.

(z) A pérson against whom a conviction by a criminal court involv-
ing a sentence of transportation or imprisonment for a period of more
than six months is subsisting shall, unless the offence of which he was
convicted has been pardoned, not be cligible for ~olection .. fyve vears

5 nomination
from the date of the expiration of the sentence.

(3} 1f any person is convicted of an offence under Chapter 1X-A.
of the Indian Penal Code punishable with imprisonment for a term
exceedinng six months or is, after an inquiry by Commissioners appointed
under any rules for the time being in force regarding elections to a legis-
lative body constituted under the Act, reported as guilty of a corrupt
practice as spécified in Pa_rt I, or in paragraph 1, 2 or 3 of Part 1l of
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T x eloction
Schedule IV#, Sucli person shall not be eligible for e for five

years from the date of such conviction or of the finding of the Commis-
sioners, as the case may be; and a person reported by any such
Commissioners to be guilty of any other currupt practice shall be
similarly disqualified for three years from such date.

(4) If any person has been a candidate or an election agent at an
election to any legislative body constituted under the Act and has failed
to lodge any prescribed return of election expenses or has lodged a
return which is found, either by Commissioners holding an inquiry into
the election or by a Magistrate in a jygicial proceeding, to be false in any
material particular, such person shall not be eligible for ﬁﬁ. for five
years from the date of such election :

Provided that any disqualification mentioned in sub-rule (3) or sub-
rule {4) of this rule may be removed by an order of the local Government
in that behalf.

See paras 26-29 of the Franchise Committec's Report, pp. 208-3¥0 of Pt
11 of this book.

§10. “The final decision of doubts and disputes as to the
validity of any electiont.”
1. In this Part and in Schedule IV, unless there is anything repug-
nant in the subject or context,—-

(a) *agent” includes an election agent and any person who is held
by Commissioners to have acted as an agent in connection
with an election with the knowledge or consent of the candi-
date ;

{f) “candidate” means a person who has been nominated as a
candidate at any election or, who claims that he has been
so mominated or that his nomination has been improperly
refused, and includes a person who, when an election is in
contemplation, holds himself out as a prospective ;candidate
at such election, provided that he is subsequently nominated
as a candidate at such election ; and

{c) “returned candidate ¥ means a candidate whose name has been
published under these rules as duly elected.

"% Vide Gazette of Indis Extrasrdinavy, Fuly 20, 1920,
t Vide India Gicette Bitraordingry, July 29, 1920.
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2. No election shall be called in question except byt an election
petition presented in accordance with the provisions of this Part.

‘3. An election petition may be presented to the Governor by any
candidate or elector against any returned candidate within fourteen
days from the date on which the result of the election has been published
in accordance with sub-rule (9) of rule 12. i

4. The petition shall contain a statement in concise form of the
material facts on which the petitioner relies and the particulars of any

. corrupt practice which he alleges and shall, where necessary, be divided
into paragraphs numbered consecutively. It shall be signed by the peti-
tioner and verified in the manner plscribed for the verification uf plead-

#ngs in the Code of Civil Procedure, 1908.

5. The petitioner may, if he so desires, in addition to calling in
question the election of the returned candidate, claim a declaration that
he himself or any other candidate has been duly elected ; in which case
he shall join as respondents to his petition all other candidates who were
nominated at the election. _

6. At the time of presentation of the petition, the petitioner shall
deposit with it the sum of one thousand rupees in cash or in Government
Promissory Notes of equal value at the market rate of the day as secu-
rity for the costs of the same.

7. (1) If the provisions of rule 6 are not complied with, the Gov-
ernor shall dismiss the petition.

" (2) Upon,compliance with the provisions of rule 6,—

(a) the Governor shall appoint as Commissioners for the trial of
the petition three persons who are or have been, or are eligi-
ble to be appointed, Judges of a High Court within the
meaning of section 101 (3) of the Act, and shall appoint one
of them to be the President, and thereafter all applications
and proceedings in connection therewith shall be dealt with
and - held by such Commissioners ;

(4) the President of the Commission so constituted shall, as soon
as may be, cause a copy of the petition to be served on each
respondent and to be published in the Gazette, and may call
on the petitioner to execute a bond in such amount and with
such sureties as he may require for the payment of any fur-
ther costs. At any time within fourteen days after such
publication, any other candidate shall be entitled to he joined
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as a respondent on giving security in a like amount and
procuring the execution of a like bond.

(3) When in respect of an election in a constituency more
petitions than one are presented, the Governor shall refer all
such petitions to the same Commissioners, who may at their
discretion inquire into the petitions either in one or in more
proceedings as they shall think fit.

8. Every election petition shall be inquired into by the Commis-
sioners, as nearly as may be, in accordance with the procedure applic-
able under the Code of Civil Procedure, 1908, to the trial of suits : provi-
ded that it shall only be necessary for the Commissioners 10 make a
memorandum of the substance of the evidence of any witness examined
by them.

9. The inquiry shall be held at such place as the Governor may
appoint : provided that the Commissioners may in their discretion sit at
any other place in the presidency for any part of the inquiry, and may
depute any one of their number to take evidence at any place in the
presidency.

10, (1) No election petition shall be withdrawn without the leave of
the Commssioners.

(2) If there are more petitioners than one, no application to with-
draw a petition shall be made except with the consent of all
the petitioners.

(3) When an application for withdrawal is made, notice theieof
fixing a date for the hearing of the application shall be given
to all other parties to the petition and shall be published
in the Gazette.

(4) Neo application for withdrawal shall be granted if the Commis-
sioners are of opitian that such application has heen induced
by any bargain or consideration which the Commissioners
consider ought nat to be allowed.

(5) 1f the application is granted—

(a) the petitioner shall be ordered to pay the costs of the
respondent theretofore incurred or such portion thereof
as the Commissioners may' think fit ;

(#) such withdrawal shall be reported to the Governor, who
shall publish notice thereof in the Gazette ; and
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{¢) any person who might himself have been' a petitioner may,
within seven days of such publication, apply to be
substituted as petitioner in place of the party withdraw-
ing, and, upon compliance with the conditions of rule
6 as to security, shall be entitled to be so substituted
and to continue the proceedings upon such terms as the
Commissioners may think fit. ’

11. (1) An election petition shall abate only on the death of a sole
petitioner or of the survivor of several petitioners.

(2) Such abatement shall be reported to the Governor, who shall
publish notice thereof in the Gazette.

(3) Any person who might himself have been a petitioner may,
within seven days of such publication, apply to be substituted
as petitioner, and, upon compliance with the conditions of
rule 6 as to security, shall be entitled to be so substituted
and to continue the proceedings upon such terms as the
Commissioners may think fit,

12. If before the conclusion of the tiial of an election petition the
respondent dies or gives notice that he does not intend to oppose the
petition, the Commissioners shall cause notice of such euent to be
published in the Gazette, and thereupon any persun who might have been
a petitioner may, within seven days of such publication, apply to be
substituted for such respondent to oppose the petition, and shall be
entitled to continue the proceedings upon such terms as the Commis-
sioners may think fit.

13. Where at an inquiry into an election petition any candidate,
other than the returned candidate, claims the seat for himself, the
returned candidate, or any other party may give evidence to prove that
the election of such candidate would have been void if he had been
returned candidate and a petition had been*presented complaining of his
election.

14. When at an inquiry into an election petition the Commissioners
so order, the Advncate General, or the Government Advocate, or a
lggal practitioner, appointed by the Governor, as the case may be, or
some person acting under his .instructions shall attend and take such part
therein as they may direct.

15. (1) Save as hereinafter provided in this rule, if in the opinion of

the Commissioners—
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(@) the election of a returned candidate has heen procured or
induced qr the result of the election has been materially
affected, by a corrupt practice, or,

(4) any corrupt practice specified in Part I of Schedule 1V has
been committed, or, ’

(¢) the result of the election has been materially afiected by any
irregularity in respect of a nomination paper, or by the
improper reception or refusal of a vote, or by any non-
compliance with the provisions of the Act or the rules
ot regulations made thereunder, o1 by any mistake in the
use of any form annexed thereto, the election of the
returned candidate shall be void,

(2) 1t the Commissioners report that a returned candidate has been
guilty by an agent (other than his election agent) of any
corrupt practice specified in Part I of Schedule IV which does
not amount to any form of bribery ‘other than treating as
hereinafter explained or to the procuring or abetment of
personation, and if the Commissioners further report that the
candidate has satisfied them that—

(2) no corrupt practice was commtted at such election by the
candidate or his election agent, and the corrupt practices
mentioned in the report were committed contrary to the
orders and without the sanction o: connivance of such
candidate or his election agent and

(# such candidate and his election agent took all reasonable
means for preventing the commission of corrupt practi-
ces at such election, aid

(c) the corrupt practices mentioned in the said report were of a
trivial, unimportant and limited character, and

(/) in all other respeéts the election was free from any corrupt
practice on the part of such candidate or any of his
agents,

then the Commissioners may find that the election of such can-

didate is not void.

Explanation.—For the purposes of this sub-rule “treating” means the
incurring in whole or in part by any person of the expense of giving or
providing any food, drink, entertainment or provision to any person with
the object, directly or indirectly, of inducing him ot any other person to
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vote or refrain from voting or as a reward for having voted or refrained
from voting. '

16. (1) At the conclusion of the inquiry, the Commissioners shall report
whether the retwrned candidate or any other party to the
petition who has under the provisions of these rules claimed
the seat has been duly elected, and in so reporting shall have
regard to the provisions of rule 15,

(2) The report shall be in writing and shall be signed by all the
Commissioners. The Commissioners shall forthwith forward.
their report to the Governor who, on receipt thereof, shall
1issue orders in accordance with the report and publish the
report in the Gazette, and the orders of the Governor shall be
final.

17. 1f either in their report or upon any other matter there is a
difference of opinion among the Comimissioners, the opinion of the
majority shall prevail, and their report shall be expressed in the terms
of the views of the majority. '

18, Where any charge is made in an election petition of any corrupt
practice, the Commissioners shall record in their report—
(@) a finding whether a corrupt practice has or has not been proved
*  to have been committed by any candidate or his agent, or
with connivance of any candidate or his agent, and the
nature of such corrupt practice, and
(#) the namas of all persons (if any) who have been proved at the
inquiry to have been guilty of any corrupt practice and the
nature of such corrupt practice with any such recommenda-
tions as they may desire to make for the exemption of any
such persons from any disqualifications they may have
incurred in this connection under these rules.

Sesions and_dam. 42 B. (1) Every governor’s
fion of govermon leke, legislative council shall, continue
s8] for three years from its first meeting®:

Provided that—

“(a)l the council may be sooner dissolved® by
the governor; and

324



§ 1] GOVERNORS' LEGISLATIVE COUNCILS.

“(b) the said period may be extended hy the
governor for a period not exceeding one
year, by notification in the official gazette
of the province, if in special circums-
tances (to be specified in the notification)
he so think fit; and

“(¢) after the dissolution of the council the gov-
ernor shall appoint a date not more than
six months or, with the sanction of the
Secretary of State, not more than nine
months from the date of dissolution for
the next session of the council.

“(2) A governor may appoint such times and
places for holding the sessions of his'legislative council
as he thinks fit, and may also, by notification or
otherwise, prorogue the council.

“(8) Any meeting of a governor’s legislative
council may be adjourned by the person presiding.

“(4) All questions in a governor’s legislative
council shall be determined by a majority of votes of
the members present other than the person presiding,
who shall, however, have and exercise a casting vote
in the case of an equality of votes.

§1. “Shall continne for three years from its first meeting.”

The maximum potential period for a Governor's Legislative Council
is three years : it may however, be sooner dissolved : the period may
also be extended by the Governor under special circumstances, for a
further period not exceeding one year.
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§2. * May be sooner dissolved.”

This sub-section confers upon the Governor the power to dissolve the
Legislative Council before the expiration of the three years for which it
iselected. Under the full parliamentary system the power of the Execu-
tive Head to dissolve the legislature is subject to the constitutional rulé
that this great power can be exercised only on the advice and approval of a
Minister directly responsible to the popular chamber. The granting of a
dissolution is, of course, an executive act the ministerial responsibility
for which cat be easily established. The following have been suggested
as the leading considerations which should reasonably support and justify
ministerial advice in favour of a dissolution (Todd, 2nd Ed. p. 771).

(1) When a vote of “no confidence” is carried aganist a government
which has not already appealed to the country.

(2) When there are reasonable grounds to believe that an adverse
vote against the Government does not represent the opinions
and wishes of the country and would be reversed by a new
Parliament.

(33 When the existing Parliament was elected under the auspices
of the opponents of the government.

(4) When the majority against a Government is so small as to make
it improbable that a strong Government can be formed from
the opposition,

The refusal of a dissolution, recommended by a Minister is not an
executive act; it is a refusal to do an executive act. It seems to
be generally admitted by constitutional authorities that the Crown has
stillan undoubted right to withold its consent to the application of
a minister for permission to dissolve a Parliament. “If the Minister to
whom a dissolution has been refused is not willing to accept the decision
of the Sovereign, it is his duty to resign.” (Hearn's Gobernment of
England, pp. 163—16.0).

“As the representative of the Crown in the dommion, colony, or
province, over which he is commissioned to preside, the power of dissolu-
tion rests absolutely with the Governor or Lientenant Governor for the
time being. Heis personally responsible to the Crown for the lawful
exercise of this prerogative but he is likewise bound to take into
account the welfare of the people, being unable to divest himself of
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a grave moral responsibility towards the colony he is commissioned to
govern.” (Todd, Parl. Govt. in the Col. and Ed. p, Soo).

“It is the duty of a Governor to consider the question of a dissolution
of the parliament or legislature solely in reference to the general interests
of, the people and not from a party standpoint. He is under no obliga-
tion to sustain the party in power if he believes that the accession tn
office of their opponent would be more heneficial to the public at large.
He is, therefore, justified in witholding a dissolution requested by his
ministers, when he is of opinion that it was asked for merely to strengthen
a particular party, and not with a view to ascertain the public sentiment
upon disputed questions of public policy. These considerations would
always warrant a governor in witholding his consent to a dissolution
applied for, under such circumstances, by a ministry that had been
condemned by a vote of the popular chamber. If he believes that a strong
and efficient administration could be formed that would command the
confidence of an existing Assembly, he is free to make trial thereof,
instead of complying with the request of his Ministers to grant them
a dissolution as an alternative to their enforced resignation of office. On
the other hand, he may at ns discretion grant a dissolution to a ministry
defeated in Parliament and desirous of appealing to the constituencies,
notwithstanding that one or both branches of the legislature should
remonstrate against the proposed appeal, if only he is persuaded that it
would be for the public advantage that the appeal should he allowed.”
(7odd.)

N2 C. “(1) Thereshall he a president of a gover-
_ nor’s legislative council’, who shall,
Presidents of gover- . .. .

nors’ E:,;i:;:r; £ until the expiration of a period of

four years from the first meeting

of the council as constituted under this Act, be a

person appointed by the governor, and shall there-

after be a membher of the council elected by the
council and approved by the governor :

“Provided that if at the expiration of such period
of four years the council is in session, the president
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then in office shall continue in office until the end
of the current session, and the first election of a
president shall take place at the commencement of
the next ensuing session.

“(2) There shall be a deputy-president of a gov-
ernor’s legislative council who shall preside at meet-
ings of the council in the ahsence of the president,
and who shall be a member of the coungil elected
by the council and approved by the governor.

“(8) The appointed president of a council shall
hold office until the date of the first election of a
president by the council under this section, but he
may resign office by writing under his hand addressed
to the governor, or may bhe removed from office by
order of the governor, and any vacancy occurring
before the expiration of the term of office of an
appointed president shall be filled by a similar appoint-
ment for the remainder of such term.

“(4) An elected president and a deputy-president
shall cease to hold office on ceasing to he members of
the council. They may resign office by writing
under their hands addressed to the governor, and
may be removed from office by a vote of the council
with the concurrence of the governor.

“(5) The president and the deputy-president shall
receive such salaries as may be determined, in the
case of an appointed president, by the governor, and
in the case of an elected president or deputy-president,
by an Act of the local legislature.
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§1 “A.thtohﬂovma]mduﬁnmnl

The Committee have mn51dered carefully the question who is to
preside over the legislative councils in the provinces. They are of opinion
that the Governor should not preside, and they advise that, for a period
of four years, the President should be appointed by the Governor.
Wherever possible it would be a great advantage if some one could be
found for this purpose who had had parliamentary experience. The
legislative council should itself elect a Vice-President, and at the end
of four years the nominated President would disappear, and the President
and Vice-President would be elected by the councils. The Committee
attribute the greatest importance to this question of the Presidency of the
legislative coumcil. It will, in their opinion, conduce very greatly to the
successful working of the new councils if they are imbued from the
commencement with the spirit and conventions of parliamentary procedure
as developed in the Imperial Parliament.—/. S. C. . See Notes under
secs. 634 and 63C.

72D. “(1) The provisions contained in this

Basiness and proce.  S€ction shall have effect with res-

durein governore ekl pect to business and procedure in
s 11l governors’-legislative councils.

“(2) The estimated annual expenditure and
revenue of the province shall be laid in the form of
a statement before the council in each year, and the
proposals of the local government for the appropriation
of provincial revenues' and other moneys in any year
shall be submitted to the vote of the council in the
form of demands for grants. The council may
assent, or refuse its assent,. to a demand, or may
reduce the amount therein referred to either by a
reduction of the whole grant or by the omission of
reduction of any of the items of expenditure of which
the grant is compoged g
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Provided that—

(o) the local government shall have power, in
relation to any such demand, to act as if
it had been assented to, notwithstanding
the witholding of such assent or the
reduction of the amount therein referred
to, if the demand relates to a reserved
subject, and the governor certifies that the
expenditure provided for by the demand
is essential to the discharge of his respon-
sibility for the subject ; and

(&) the governor shall have power in cases of
emergency to authorise such expenditure
as may be in his opinion necessary for
the safety or tranquillity of the provines,
or for the carrying on of any department ;
and

(¢) no proposal for the appropriation of any
such revenues or other moneys for any
purpose shall be made except on the
recommendation of the governor, com-
municated to the council.

“(3) Nothing in the foregoing subsection shall
require proposals to be submitted to the -council
- relating to the following heads of expenditure :

(f) contributions payable by the local govern-
ment* to the ®Governor-General _in
Council; and
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() interest and sinking fund charges on loaus ;
and

(¢i¢) expenditure of which the amount is pres-
cribed by or underany law ; and

(iv) salaries and pensions of persons appointed
by or with the approval of His Majesty
or by the Secretary of State in Council ;
and

(r) salaries of judges of the High Court of the

province and of the Advocate-General.

“If any question arises whether any proposed
appropriation of moneys does or does not relate to the
above heads of expenditure, the decision of the gover-
nor shall be final.

“(4) Where any Bill has been introduced or is
proposed to be introduced, or any amendment to a
Bill is moved or proposed to be moved, the governor
may certify that the Bill or any clause of it or the
amendment affécts the safety or tranquillity of his
province or any part of it or of another province, and
may direct that no proceedings or no further proceed-
ings shall be taken by the council in relation to the
Bill, clause or amendment, and effect shall be given
to any such direction,

“(5) Provision may be made by rules® under this
Act for the purpose of carrying into effect the
foregoing provisions of this section and for regulating
the course of business in the council, and as to the
persons to preside over meetings thereof in the absence
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of the president and deputy-president, and the preser-
vation of order at meetings ; and the rules may
provide for the: number of members required to
constitute a quorum®, and for prohibiting or regulating
the asking of questions on and the discussion of any
subject specified in the rules.

“(6) Standing orders may be made providing for
the conduct of business and the procedure to be
followed in the council, in so far as these matters are
not provided for by rules made under this Act. The
first standing orders shall be made by the governor in
council, but may, subject to the assent of the gover-
nor, be altered by the local legislatures. Any stand-
ing order made as aforesaid which is repugnant to
the provisions of any rules made under this Act, shall

to the extent of that repugnancy but not otherwise,
be void.

“(7) Subject to the rules and standing orders
affecting the council, there shall be freedom of speech
in the governors’ legislative councils. No person
shall be liable to any proceedings in any court by
reason of his speech or vote in any such council, or
by reason of anything contained in any official report
of the proceedings of any such council.”

§ 1. “Proposals for the appropriation of provincial revenues.”

The Council's powers of control over the appropriation of provincial®
revenues are defined .in this sub-section which provides that the local
Government is to submit its annual appropriation propusals for the
Council’s assent in the form of “demands for yrant.” It is contem-
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plated that the provincial estimates comprising the expenditure re-
quired both for reserved and transferred subjects will be presented
as a whole but that the Covernor in Council will be responsible
for the estimates in so far as they iclate to reserved subjects, angd the
Governor and Ministers in so far as they relate to transferred subjects.
In the case of demands or resolutions relating to a reserved subject, if
the Council refuses its assent, the (Governor in Council will, nevertheless,
have power to incur the expenditure involved if the Governor certifies
that such expenditure is essential to the discharge of his responsibility
for the subject concerned. In the case of resolutions relating to trans-
ferred subjects the assent of the Council will be necessary, but the
Governor is entrusted with power in cases of emergency to authorise
expenditure which is, in his opinion, necessary for the safety or tranquillity
of the Province, or tor the carrying on of the administration of any
department. By the exercise of this reserve power the Governor will
be able to provide funds for any unforeseen emergency, and also in the
Jast resort to prevent the temporary closing down of a transferred depart-
ment owing to refusal of supplies. Provision is made for declaring by
rules that certain expenditure, which includes the Provincial contributions
to the Central Government, is a permanent charge on the Provincial
revenues, and Local Governments will not be required to include pro-
posals for such expenditure in the resolutions submitted to the Councils,
In accordance with the principle of British parliamentary practice, which
requires that every grant of money for the public service shall be based
on the request or recommendation of the Crown, and with the precedents
contained in Dominion constitutions (Australian Commonwealth Act, 1915,
section 56, South Africa Act, 1909, section 62), it is laid down that no
proposal for the appropriation of the Provincial revenues, or for the
increase of any expenditure proposed to be authorised by a resolution, shall
be made except on the recommendation of the Governor. This provision
will debar private members from moving amendments which would have
the effect of increasing the amount of any proposed appropriation.

The provisions in this sub-section as to the control of the Councils
over the appropriation of revenues are in substantial accordance with the
proposals contained in para 256 of the Montagu-Chelmsford Report as
distinguished from that made in para. 73 of the Government of India’s
First Reforms Despatch.

“The Committee think that the provincial budget should be submitted
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to the vote of the legislative council, subject to the exemption from this
process of certain charges of a special or recurring character which have
been set out in the Bill. In cases where the council alter the provision
for p transferred subject, the Committee consider that the Governor would
be justified, if so advised by his ministers, in re-submitting the provision to
the council for a review of their former decision; but they do not
apprehend that any statutory prescription to that effect is required.
Where the council have reduced a provision for a reserved subject which
the Governor considers essential to the proper administration of the
subject concerned, he will bave a power of restoration. The Committee
wish it to be perfectly clear that this power is real and that its exercise
should not be regarded as unusnal or arbitrary ; unless the Governor has
the right to secure supply for those services for which he remains
responsible to Parliament, that responsibility cannot justly be fastened
upon him.”

“Whenever the necessity for new taxation arises, as arise it must, the
questions involved should be threshed out by both parts of the Govemn-
ment in consultation together, and it is especially important that in this
matter both parts of the Government should if possible, be in agreement
when the proposals of the Government are laid before the legislature.” —
J-S.C. R. See notes under sec. 674,

§ 2. “Contributions payable by the local government”.

See nole 7 under sec. y5A ante and the Mesion Commitied's Report en
Financial Relations (in Pt. 1. of this book).

§3. “Provision may be made by rales.”
See Rules issued undeyr this sub-seclion printed in Appendic B to

this Part,
§4. “Quorum,”

“The physical presence of the members in order to form the quorum
is necessary. Such has not been the general mictice, however, to this
time, It has been regarded as necessary thal a quorum shall not merely
be present, but shall also act.” —Burgess Vol. 11, p. 55.

The constitution of different countries vary widely as to the principle
of the quorum and the mode of its determination. In the British colonies
the quorum is invariably prescribed in their Constitution Acts.
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“In those cases where the quorum is fixed by the constitution there is
substantial agreement upon the principle that the presence of a majority
of the legal number of members in the House is necessary and sufficient to
the transaction of legislative business...,....The quorum of the absolute
majority, 7.., of the majority of the legal number of members, may be
said to be the modern principle of general legislation. Its reason is that
the majority represents in this respect the whole, and is vested with the
powers of the whole. If this were not the principle, legislative action
would be exposed to the tricks and stratagems of the minority to an un-
bearable degree.” (Burgess, Pol. Science it 12¢-5.)

In the British Parliament, on the other hand, the quorum of the House
of Commons has, from very early times, been fixed af 40 and that of the
House of Lordsat 3, though the Houses now number respectively 707
and 6oo members. Dr. Burgess remarks that the fact that, under the
British system, legislation is controlled by the Ministry would make
it unnecessary, and often inconvenient, to require a majority quorum.

712B.—“(1) Where a governor’s legislative council
Beaslido foe ot of has refused leave to introduce, or
failure lo puss “l'egli:;: has failed to pass in a form recom-
slative councils. [1919 mended by the governor, any Bill
13 relating to a reserved subject the
governor may certify that the passage of the Bill is
essential for the discharge of his responsibility for the
subject, and thereupon the Bill shall, notwithstanding
that the council have not consented thereto, he deem-
ed to have passed, and shall, on signature by the
governor, become an Act of the local legislature in
the form of the Bill as originally introduced or pro-
posed to be introduced in the council or (as the case
may be) in the form recommended to the council by
the governor.

“(2) Every such Act shall be expressed’to be
335



THE INDIAN. CONSFITUTION. [Sec. 72,

made by the governor, and the governor Dll@?ll forth-
with send an authentic copy thereof to the Governor-
General, who shall reserve the Act for the significa-
tion of His Majesty’s pleasure, and upon the signifi-
cation of such assent by His Majesty in Council, and
the notification thereof by the Governor-General, the
Act shall have the same force and effect as an Aet
passed by the local legislature and duly assented to:

“Provided that where, in the opinion of the Gover-
nor-General a state of emergency exists which justi-
fies such action, he may, instead of reserving such
Act, signify his assent thereto, and thereupon the
Act shall have such force and effect as aforesaid,

I" - - - - =
subject however to disallowance by -His Majesty in
Council.

“(3) An Act made under this section shall, as soon
as practicable after being made, be laid hefore each
House of Parliament, and an Aet which is required
to be presented for His Majesty’s assent shall not be
so presented until copies thereof have heen laid he-
fore each House of Parliament for not less than eight
days on which that House has sat.”

The original proposal in the draft Bill was for the constitution of
Grand Committees on which the (Governor was to appoint a majority of
the members, with power, in cases referred to them, &0 pass or reject laws
without the assent of the Council ; it was also proposed that, by using his
certifying power, the Governor was to bring the machinery of the Grand
Committee into operation. Those provisions were in conformity with the
proposals contained in paras 252 to 254 of the Montagu-Chelmsford

Report, as further developed in paras 81 to 83 of the Government of
India’s First Reforms Despatch.
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The effect of-the progrisicms in the draft Bill as to the Governor's
certifying power was that the Governor would have been able to use
this power, either (1) for the purpose of obtaining necessary legislation
in relation to reserved subjects which had been initiated by 2 member of
his Executive Council, and for which he could not obtain a majority in
the Legislative Council if he relied on the ordinary procedure ; or (2) for
the purpose of blocking, or referring to a Grand Committee, legislative
proposals which are, in his opinion, likely to imperil public safety or the
.maintenance of order, or which encroach on his responsibility fora
specified reserved subject ; but in this latter case the alternative course of
reférring the proposals to a Grand Committee could only be adopted
with the assent of the Legislative Council,

The Joint Select Committee have rejected the plan of Grand
Committees as drafted originally in the Bill. “They have done so
because in their opinion the Grand Committee did not give the Governor
the power of securing legislation in a crisis in respect of those matters for
which he is held responsible, and because in respect of ordinary legislation
about reserved subjects it perpetuated the system of securing legislation
by what is known as the °official bloc, which has been the cause of
great friction and heartburning. The responsibility for legislation on
reserveq subjects is with the Governor in Council, and, when the ‘ official
bloc’ has been put into operalion, it has been put into operation by him,
and is merely an indirect way of asserting his responsibility. The
Committee think it much better that there should be no attempt to con-
ceal the fact that the responsibility is with the Governor in Coulcil, and
they recommend a process by which the Governor should be empowered
to pass an Act in respect of any reserved subject, if he considers that the
Act is nécessary for the proper fulfilment of his responsibility to Parlia-
ment. He should not do so until he has given every opportunity for the
matter to be thoroughly discussed in the legislative council, and as a sen-
sible man he should, of course, endeavour to carry the legislative council
with him in the matter by the strength of hiscase. But, if he finds that
cannot be so, then he should have the power to proceed. on his own
regponsibility. . Acts passed on his sole responsibility should be reserved
by the Governor-GGeneral for His Majesty’s pleasure, and be laid before

.Parliament. His Majesty will necessarily be advised by the Secretary of
State for India, and the responsibility for the advice to be given to His
Majesty can only rest with the Secretary of State. But the ‘Cnmmittee
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suggest that the Standing Committee of Parliament, whose appointment
they have advised, should be specially consulted about Adts of this’
character. Provision, however, is made in the Bill for the avoidance of
delay in case of a grave emergency by giving the Governor-General
. power to assent to the Act without reserving it, though this of course
wduld not prevent subsequent disallowance by His Majesty in Council.”
—/. S C R

LOCAL LEGISLATURES'’,

73. (1) For purposes of legislation, the counecil
Local legislatorer, ©Of & lieutenant-governor® haying
E;?‘;é & ,SZ; w ihi%  an executive council, shall consist of
(a);1912,8. 1{1); 1919,  the members of his executive council

and Sch., Pt. IL] -
“and of members nominated or elect-

ed as hereinafter provided.”

(2) Repealed by the Government of India Act
1919.

(8) The Legislative Council of a lieutenant-
6[13?[, c, 67, . 45 governor not having an executive
46, 48: 1009, 5. 1(1); : ) s P
oy w; tots, 2aq council, or-of a chief commissioner,
Sch., Pugl.) shall consist of members nominated

or elected “as hereinafter provided.”

(4) Repealed by the Government of India Aet,

1919. '
§1. “Local Legislatare.”

Local Legislature means, in the rase of a governor’s province, the
governor and the legislative council of a province, and in the case of
any other province, the lieutenant-governor or chief commissionef in
legislative council. See sec. 134 (4).

§ 2. “Lieutenant-Governor.”
See noles under sec. 53 and pava 31 M. C. R.
338



SEC. 76.] LOCAL LEGISLATURES.

14 \ Repealed by. the Governmen! of India
6. Aect, 1979.

76. (1) The number of members nominated or
Constitation of legis.  ©16cted to the legislative council of
:n?r::eggovz:}::::sgf::ll:%::f a lieutenant-governor or chief
commissioners. I'9°9- commissioner, the number of such

5.1 (2); 1912, s. :

Toto, 208 Seh PLIL] members required to constitute a
quorum, the term of office of such members, and the
manner of filling casual vacancies occurring by reason
of absence from India, inability to attend to duty,
death, acceptance of office, or resignation duly accep-
ted, or otherwise, shall, in the case of each such
council, be such as may be prescribed by rules made
under this “section”

“Provided that the number of members so nomi-
nated or elected shall not, in the case of the legisla-
tive council of a lieutenant-governor, exceed one
hundred.”

(2) At least one-third of the persons so nomina-
[ser, c. 67, ss. 45, ted or elected to the legislative
46;- 1909, 8 1 (i council of a lieutenant-governor

1912, 8. 3; 1919, 2nd
Scb, Pt I1.] or«chief commissioner must be “non-

officials.”
(3) The Governor-General in Council may, with
the approval of the Secretary of State
&i;%’?s s 6; 1913, in Council, make rules asto the
conditions under which. and the
manner in which persons resident in India may be
nominated or elected members of any of those legis-
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lative councils and as to the qualifications for being,
and for being nominated or elected, a member of any of
those councils, and as to any other matter for Wwhich
rules are authorised to be made under this section,
and as to the manner in which those rules are to be
carried into effect.

(8A) Rules made under this section may provide
for the final decision of doubts or disputes as to the
validity of an election.

(8B) Subject to any rules made under this sec-
tion, any person who is a ruler or
subject of any state in India shall
be eligible to be nominated a member of a legislative -
council.

(4) All rules made under this section shall be
laid before both Houses of Parlia-
ment as soon as may he after they
are made, and those rules shall not be subject to
repeal or alteration by the “Indian legislature or the
local legislature.”

(1916, s, 1 (2).]

{1909, ss. 6, 7 ; 1919,
and Sch,, Pt. 1L]

The maximum number of members of a lieutenant-governor's légis-
lative council is one hundred. The actual mynber may be less according
to the rules framed under this section. One third of the total number
of elected and nominated members of such legislative councils must
be non-official.

~ The Governor-General in Council with the approval of the Secretary
of State is to make rules on the following matters :—(1) the conditions
under which and the manner in which persons resident in India may be
nominated or elected ; {2) the qualifications for being a member of those
councils ; (3) the qualifications for being nominated and clected as mem-
bers ; (4) the number of members ; (5) the number of members to_form a
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quorum ; (6) the term of office of members, (7) the manner of filling up
casunal vacancies of members and (8) the manner in which the above rules
are to be carried into effect. Rules may also be made for the final decision
of doubts and disputes as to the validity of elections,

All rules so made shall have tq be laid before both Houses of Parlia-
ment and they are not subject to repeal or alteration by the Indian or local
legislature.

97. - (1) When a new lieutenant-governorship! is
Power to constitate CONStituted under this Aet, the
"’E‘;gg:';" c’_‘gé";f“:;f’iﬁ’ Governor-General in Council may,
47, 49.] by notification, with the sanction of
His Majesty previously signified by the Secretary of
State in Council, constitute the lieutenant-governor
in legislative council of the province, as from a
date specified in the notification, a local legislature®
for that province, and define the limits of the pro-
vince for which the lieutenant-governor in legisla-
tive council is to exercise legislative powers.

(2) The Governor-General in Council may, by
notification, extend the provisions
of this Act relating to legislative
councils of lieutenant-governors, subject to such
modifications and gadaptations as he may consider
necessary, to any province for the time being under
a chief commissioner?®.

$1.- “A new lieteaant-governorship.”

Sec. 53 (2) lays down the procedure for constituting a new lieutenant-
governorship.

{1912, s. 3.

§2  “Constitate......a local legislatare "

This sub-section is intended to give the effect of secs. 46, 47 and 49
of Indian Council's Act of 1861. (Documents I, pp. 208-209.) It was under
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these enactments that local legislatures were established for the North-
Western Provinces and Oudh (1886), for Burma (1897), for Eastern
Bengal and Assam (1905) and for Bihar and Orissa {1912). “The effect
of these enactments appears to be that a new lieutenant-governorship
cannot be created unless a local 1egisia‘ture is created at the same time.”
(flbert))

§3. “Chief Commissioner.”
See notes under sec. 58,
8. “(1) A lieutenant-governor or a chief com-

Meetings of legisla. IMissioner who has a legislative
tive councifs of lieuten- : . E
ant.governors or chief council may appoint such times and
commissioners. * : .

Cig6r. o 65, ss 45, Places for holding the sessions of
465 1909, 845 1912 hig Jegislative council as he thinks

8. 3: 1919, 2nd Sch.,

Pr. IL] fit, and may also, by notification
or otherwise, prorogue® the council, and any meeting
of the legislative council of a lieutenant-governor or a
chief commissioner may be adjourned by the person
presiding.”

Every lieutenant-governor who has no executive
council, and every chief commissioner who has a
legislative council, shall appoint a member of his
legislative council to be vice-president thereof.

(2) In the absence of the liettenant-governor or
chief commissioner from any meet-
ing of his legislative council the
person to preside thereat shall be the vice-president of
the council, or, in his absence, the member of the
council who is highest in official rank among those
holding office under the Crown® who are present at
the meeting, or during the discussion of the anpnual
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financial statement or, of any matter of general public
interest or when questions are asked, the vice-presi-
dent or the member appointed to preside.

“(3) All questions at a meeting of the legislative
council of a lieutenant-governor or
chief commissioner shall he deter-
mined by a majority nf votes of the members present
other than the lieutenant-governor, chief commis-
sioner, or presiding member, who shall, however,
have and exercise a casting vote® in case of an equality
of votes.

{1919, 2nd Sch., Pr.
11.]

“(4) Subject to rules affecting the council, there
shall be freedom of speech? in the legislative councils
of lieutenant-governors and chief commissioners.
No person shall be liable to any proceedings in any
court by reason of his speech or vote in those coun-
cils, or by reason of anything contained in any official
report of the proceedings of those councils.”

§1. “Prorogue.”
See noles under sec. 63,

182 “Crown.”
See noles under sec. 1.

33 “Casting vote.”

See noles under sec. 41.

§4 “Freedom of Speech.”

See noles under sec, 67.

[79.] Repealed by the Government of India
Adet, 1919.

343



THE INDIAN CONSTITUTION. - Sec. 8o,

80. (1) At a meeting of a local legislative
Business at meetings, COUNCil (“other than a:governor’s
E’g'ﬁ" oy f’(',)‘ 338,5‘,%‘ legislative council”) no motion shall
and Seb., Pt. IL.] be entertained other than a ‘motion
for leave to introduce a measure into the council for
the purpose of enactment, or having reference to a
mgasure introduced or proposed to be introduced into
the council for that purpose or having reference to
some rule for the conduct of business in the counecil,
and no business shall be transacted other than the
consideration of those motions or the alterations. of
those rules.

(2) Repealed by the Government of India Act, 1919.

(3) Notwithstanding anything in the foreguing
provisions of this section, the local

[1909, 8s. 5, 7 ; 1912,
Seh:' (;);3 1919, 20d  government “of a province other
' than a governor’s province” may,
with the sanction of the Governor-General in Council,
make rules authorising, at any meeting of the local
legislative council, the discussion of the annual finan-
cial statement of the local Government, and of any
matter of general public interest, and the asking of
questions, under such conditions and restrictions as
may be prescribed in the rules. Rules made under
this sub-section for any council may provide for the
appointment of a member of the council to preside
‘at any such discussion or when
questions are asked in the place of
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the'lieutenant-governor or chief commissioner, as the
case may be, and of the vice-president, and shall be
laid before both Houses of Parliament as soon as
may be after they are made, and shall not be subject
to repeal or alteration by the “Indian legislature”
or the local legislature.

“(4) The local government of any province (other
than a governor’s province) for
which a local Jegislative council is
hereafter constituted under this Act shall, before the
first meeting of that council, and with the sanction
of the Governor-General in Council, make rules for
the conduct of legislative business in that counecil
(including rules for prescribing the mode of promul-
gation and authentication of laws passed by that
council).

“(5) The local legislature of any such province
may, subject to the assent of the lieutenant-governor
or chief commissioner, alter the rules for the conduct
of legislative business in the local cotincil (including
rules preseribing the mode of promulgation and
authentication of laws passed by the council) but any
alteration so made may be disallowed by the Gover-
nor-General in Council, and if so disallowed shall
have no effect.”

80A. “(1) The local legislature of any province
Powers of 10y D28 POWer, subject to the provisions
legislatures. [1919, s. of this Act, to make laws for the

10.]
peace and good government! of the

l1919, 2nd Séh., Pr
(]
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temtonea for the time being oonstitutmg that;
province.”

“(2) The local legislature of any province may,
subject to the provisions of the sub-section next
following, repeal or alter as to that province any law
made either before or after the commencement of
the Government of India Act, 1919, by any authority
in British India other than that local legislature.

“(3) The local legislature of any province may
not, without the previous sanction of the Governor-
General, make or take into consideration any law—

(e) imposing or authorising the imposition of
any new fax unless the tax is a tax sche-
duled as exempted from this provision
by rules made under this Act ; or

(0) affecting the public debt of India, or the
customs duties, or any other tax or duty
for the time being in force and imposed
by the authority of the Governor-General
in Council for the general purposes of
the government of India, provided that
the imposition or alteration of a tax
scheduled as aforesaid shall not be
deemed to affect any such tax or
duty ; or

(¢) affecting the discipline or maintenance of
any part of His Majesty’s naval, military,
or air forces ; or
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(d) affecting the relations of the government
with foreign princes or states ; or

(e) regulating any central subject® ; or

(f) regulating any provincial subject® which has
been declared by rules under this Act
to be, either in whole or in part, subject
to legislation by the Indian legislature,
in respect of any matter to which such
declaration applies ; or

(9) affecting any power expressly reserved to
the Governor-General in Council by any
law for the time being in fd¥ce ; or

(k) altering or repealing the provisions of any
law which, having been made hefore the
commencement of the Government of
India Act, 1019, by any authority in
British India other than that local legis-
lature, is declared by rules under this
Act to be a law which cannot be repealed
or altered by the local legislature with-
out previous sanction ; or

(7) altering or repealing any provision of an
Act of the Indian legislature made after
the commencement of the Government
of India Act, 1919 which by the provi-
sions of such first-mentioned Act may not
be repealed or altered by the local legisla-
ture without previous sanction :”
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“Provided that an Aet ora provision of ian Act
made by a local legislature, and subsequently
assented to by the Governor-General in pursuance of
this Aect, shall not be deemed invalid by reason only
of its requiring the previous sanction of the Gov-
ernor-General under this Act.”

“(4) The local legislature of any province has
not power to make any law affecting any Act of
Parliament.”

This section deals with the legislative powers ot all local legislatures
including Governor’s legislative councils : 1t represents sec. 79 of the
Government of India Act, 19135, as revised on the lines recommended in
the Functions Cofamittee’s Report (paras 28-25. pp. 241 to 247 of Pt. 17,
of this book.)

One important object of the revision has heen to limit the number of
cases in which previous sanction of the Governor-General is required to
Provincial Bills, and at the same time to make the statutory list of such
cases complete, so as to avoid continuance of the practice wherehy Bills
not included in such list had to be submitted for previous sanction under
“executive order.” It will be observed that the section follows the pro-
visions of the hitherto existing law in conferring general powers of legis-
lation on the local legislature of a province subject to the reguirement of
the Governor-General’s previous sanction in the case of certain classes of
Provincial Bills. Absence of previous sanction’ cannol, however, be made
a ground for attacking the validity of a Bill which has received the assent
of the Governor-General. This arrangement renders possible a distri-
bution of legislative power between the Indian Legislaturc and the Pro-
vincial Legislatures without subjecting the validity of Provincial Acts to
challenge in the Courts on the ground that such Acts involve an invasion
of the sphere of the Indian Legislature. See Notes under sec. 65 ante.

§1. “Peace, and good government ”

These, or words nearly similar, have been used in most of the Consti-
tutional Acts passed by the Imperial Parliament conferring local legisla-
tures on British Colonies. The local legislature has not gencral power
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to make laws for “the peace, order, and good government " of a province,
for this power is subject to the several restrictions enumerated in sub-
sectilns 3 and 4 below. A question may be raised as to whether the
words “for the peace and good government of the territories for the
time being constituting that province” will prevent the local legisla-
ture from passing a law which may be confined inits operation to a
particular district. '

The judgment of the Privy Council delivered by Lord Halsbury, L. €.
in the case Rielv. The Queen, 10 App. Ca. 678, 1885 has an important
bearing on this sub-section :—

“It appears to be suggested that any provisions differing from the
provisions which in this country have been made for administration, peace,
order, and good government cannot, as matters of law, be provisions for
peace, order and good government in the territories to which the statute
relates ; and, furthcr,. that if a Court of law should come to the conclusion
that a particular enactment was not calculated, as a matter of fact and
policy, to secure peace, nrder, and good government, that they would be
entitled to regard any statute directed to these objects, but which a Court
should think likely to fail of that effect, as w/tra wires and beyond the
competency of the Dominion Parliament, to enact. Their lordships are of
opinion that there is not the least colour for such a contention. The words
of the statute are apt to authorize the utmost discretion of enactment for
the attainment of the objects pointed to. They are words under which the
widest departure from criminal procedure, as is known and practised in
this country, have been authorized in Her Majesty’s Indian Empire. Forms
of procedure unknown to the English Common Law have there been estab-
lished and acted upon, and to throw the least doubt upon the validity of
powers conveyed by those words would be of widely mischievous conse-

quence.” (10 App. Ca. 678, 1885.)

§ 2. “Regulating any central subject.”

Sce paras 29-23 of the Functions Committce's Repori, pp. 243-246, Part
27. of this book, See also Part 3 of the Report of the Functions Com-
mitlee, pp. 252-268 af Part 11 of this baok.

§ 3. “Regulating any provincial subject etc”

See para 4o of the Functions Committee's Repovt. (p. 290 of Part 1.
of this book.)
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1

80B. “An official shall not be qualified for elec-
_ . tion as a member of a local legisla-
Vacation of seats in . . . .

local  legislative _coun- tive council, and if any non-official

il 11919, 14 member of a local legislative coun-

cil, whether elected or nominated, accepts any office’

in the service of the Crown in India, his seat on the
council shall become vacant :

“Provided that for the purposes of this provision
a minister shall not be deemed to be an official and
a person shall not be deemed to accept office on
appointment as a minister.”

§1. “Accepts any office.”

Here “office” includes any paid whole-time appointment under the
Crown in India except appointments as ministers. This section provides
that officials (for definition of “officials” see sec. 134) shall not be qualified
for election as members of a local legislative council, and that acceptance
of office in the service of the Crown in India by a non-official member
of a Legislative Council renders his seat'vacant, but for the purpose of
this section a minister is not to be deemed an official. Hence if an
elected or nominated member of council accepts office on appointment
as minister, his seat on the council will not become vacant i. ¢., such
a member will not have to seek re-election (as used to be the practice in
England) or re-nomination. It appears that ministers a/one enjoy this
privilege of continuing as members of the legislature without having to
seek re-election or re-nomination, But the privilege does not extend to

. Council secretaries where seats become vacant on appointment as such
{anless, of course a wider connotation is given to the word “minister” and
the Council secretaries who undoubtedly form part of the provincial
ministry are’ taken to fall under the category of ministers): they must
have to be re-elected or re-nominated within six months of their appoint-
ment, if they are to continue to hold office as Council Secretaries.
See notes under sec. 52.
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800. ©It shall not be lawful for any member of

Messures  aficting 20Y local !?glslatwe councll. to

public revenue. [1919, introduce, without the previous
2nd Sch., Pt. L) . .

sanction of the governor, lieutenant-

governor or chief commissioner, any measure affect-

ing the public revenues of a province or imposing

any charge on those revenues.”

See Notes under sec. 67 4.

81. (1) When “Bill” has been passed “by”
a local legislative council, the gov-
Assent to Acts of . .
locai leglslatutes ernor, lieutenant-governor or chief
(1861, c. 67, s. 39;
:93:85:] 1 151)’ 3, 1919, commissioner, may declare that he
2ndSehn PLALT . acsents to or withholds his assent

from the “Bill.”

(2) If the governor, lieutenant-governor or chief
commissioner withholds his assent from any such
“Bill,” the *Bill shall not become an Act.”

(3) If the governor, lieutenant-governor or chietf
commissioner assenfs to any such
{1861, ¢. 67, ss. 40, . .
‘:gig':g;z. S':B.,Ip(tl.)l?-i “Bill,” he shall forthwith send an
-~ authentic copy of the Act to the
Governor-General, and the Act shall not have validity
until the, Governor-General has assented thereto and
that assent has been signified by the Governor-General
to, and published by, the governor, lieutenant-gover-
nor or chief commissioner.

(4) Where the Governor-General withholds his
assent from any such Act, he shall signify to the
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governor, lieutenant-governor or chief commié;sioner
in writing his reason for so withholding his assent.

81A.—“(1) Where a Bill has been passed by a
local legislative council, the gover-
Return and reserva- . .
tion of Bills. (1919,s. nor, lieutenant-governor or chief
al commissioner may, instead of declar-
ing that he assents to or withholds his assent from
the Bill, return the Bill to the council for reconsidera-
tion, either in whole or in part, together with any
amendments which he may recommend, or, in cases
prescribed by rules under this Act may, and if the
rules so require shall, reserve the Bill for the conside-
ration of the Governor-General.

“(2) Where a Bill is reserved for the considera-
tion of the Governor-General, the following provi-
sions shall apply :—

(«) The governor, lieutenant-governor or chief
commissioner may, at any time within
six manths from the date of the reserva-
tion of the Bill, with the consent of the
Governor-General, return the Bill for
further consideration by the Counecil
with a recommendation that the council
shall consider amendments thereto :

(0) After any Bill so returned has been fur-
ther considered by the council, together
with any recommendations made by the
governor, lieutenant-governor or chief
commisgioner relating thereto, the Bill,
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if re-afirmed with or without amend-
ment, may be again' presented to the
governor, lieutenant-governor, or chief
commissioner :

(¢) Any Bill reserved for the consideration of

the Governor-General shall, if assented

~ to by the Governor-General within a

period of six months from the date of
such reservation, become law on due
publication of such assent, in the same
way as a Bill assented to by the gover-
nor, lieutenant-governor or chief commis-
sioner but, if not assented to by the Gov-
ernor-General within such period of six
months, shall lapse and be of no effect
unless before the expiration of that
period either—

(i) the Bill has bheen returned by the

governor, lieutenant-governor or chief
commissioner, for further consideration
by the council ; or

(#) in the case of the council not being in

session, a notification has been published
of an infention so to return the Bill at
the commencement of the next session.

“(3) The Governor-General may .(except where
the Bill has been reserved for his consideration), ins-
tead of assenting to or withholding his assent from
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any act passed by a loocal legislature, declaré that he
reserves the Act for the signification of His Majesty’s
pleasure thereon, and in such case the Act shall not
have validity until His Majesty in Council has signi-
fied his assent and his assent has been notified by the
Governor-General.

This section provides that a Governor, or other head of a
Province, may, instead of assenting to or withholding assent from
a Bill passed by a Legislative Council, either return such Bill to
the Council for reconsideration with suggested ammendments, or re-
serve the Bill for consideration of the Governor-General. The pro-
visions as to reservation follow the lines proposed by the Functions
Committee (Funclions Report, paras, 55 to 39), and allow of'a
reserved Bill being returned for reconsideration by the Council
which passed it ; the definition of the classes of Bills which are to
be subject to geservation is left to rules,

The section further provides (sub-section (3)) that the Governot-
General may, instead of himself assenting to or withholding assent
from a Provincial Act, reserve such Act ‘for the signification of
His Majesty’s pleasure thereon.” But this further power of reservation
will not apply to a Bill reserved by a governor. The Royal power of
veto has never been used, so far as laws passed by Parliament are
concerned, ever since 1707 ; it is, however, not infrequently exercised in
the case of laws passed by colonial legislatures ; and it is likely
that it may have to be frequently exercised in the case of Indian
laws.

82. (1) When an Act has been assented to by
Power of Crown todis- U@ Governor-General, he shall send
e
e iga e 6yom,  to the Secretary of State an authen-
%f' s . o tic copy thereof, and it shall be
2 lawful for His Majesty “in Council”

to signify, his disallowance of “the” Act.
(2) Where the disallowance of an Act has been
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so signified, the governor, lieutenant-governor or
chief commissioner shall forthwith notify the dis-
allowance, and thereupon the Act, as from the date
of the notification, shall become void accordingly.

[83.] Repealed by the Government of India Act,
1919.

VALIDITY OF INDIAN LAWS,

St gy 84. (1) A law made by any
to validity of certain authority in British India shall not
Indian laws. [1861, c. - .

67, 6. 14, 24, 33; 181 be deemed invalid solely on account
i of any one or more of the following

reasons :—

(a) in the case of “an Act of the Indian legis-
lature” or a local legislature, because
(1861, c. 67, = 243 .
1016 5. 2(2) ; 1919, 20d  jt affects the prerogative of the
Sch. I't. I1.]
Crown! ; or

(b) in the case of any law, because the requisite
TR —— proportion of “non-official” members
33; 1912, ss. 1(1) 35 Was not complete at the date of its
1979, 2nd Sch. Pt. I1.) . M : . .

introduction into the council or its
enactment ; or

(¢) in the case of “an Act of” a local legislature,
because it confers® on magistrates,

:E.ﬁ’:.‘, Tahes s iote, being justices of the peace® the same
od Scb . 11 jurisdiction over European British
subjects as that legislature, by Acts duly made, could
lawfully confer on magistrates in the exercise of
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authority over other British subjects in the like
cases. _
A law made by any authority in British "India .
and repugnant to any provision of
11916, 5. 2 (a).) this or any other Act of Parliament
shall, to the extent of that repug-
naney, but not otherwise, be void.

“(2) Nothing in the Government of India Act,
1919, or this Act, or in any rule
[1919, 5., 16 (2)]. made thereunder, shall be construed
as diminishing in any respect the
powers of the Indian Legislature! as laid down in
section sixty-five of this Act, and the validity of any
Act of the Indian legislature or any local legisla-
ture shall not be open to question in any legal pro-
ceedings® on the ground that the Act affects a provin-
cial subject or a central subject, as the case may be,
and the validity of any Act made by the governor of
a province shall not be so open to question on phe
ground that it does not relate to a reserved subject.”

§1. “The prerogative of the Crown.”

“Prerogatives” are the residuary fractions and remnants of the sove-
reign power which, unimpaired by legislation and revolution, remain vest-
ed in the Crown. They are the products and survivals of the Common
Law and are not the creatures of statutes. Statute law tends gradually
to invade and diminish the domain of prerogative. Among the examples
of prerogatives the following may be mentioned : —

(1) The exercise of the ordinary executive authority by the Crown,
through “Ministers of State; subject to certain legal and
customary restraints such as the control of the House of
Commons by virtue of its power to refuse supplies,-
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(2) Dissolution and Prorogation of Parliament.
{3) The administration of justice in the name of the Crown,
through judges and counsel appointed by the Crown.
{4) The pardon of offenders.
(s) Command of the Army and Navy.
(6) Foreign affairs : peace and war.
(7) Accrediting and receiving Ambassadors.
«(8) Entering into treaties with foreign nations.
(9) Recognition of foreign states.
(10} Appropriating prizes of war.
{11) Sharing legislation ; right to veto.
(12) Allegiance, right of the Crown to the allegiance and service of
its subjects.
{13) Ecclesiastical authority with respect to the Church of England.
(14) Control over titles, honours, precedence, franchises, etc.,
coining money, superintendence over infants, lunatics, and
idiots.
(15) Special remedies against the subject, such as intrusion, distress,
escheat, extent.
(16) Lordship of the soil.

A number of these prerogatives have become obsolete through disue-
tude, although they have never been swept away by Act of Parliament.
Others of them have been cut down and reduced to matters of form or
denuded of most of their former vigour and activity. —Quick and Garvan,

§2.  “Because it confers efc ...... o

The Madras and Bombay legislatures passed certain Acts which were
adjudged invalid on the ground of interference with the rights of European
British subjects. (See R. ws. Reay, 7 Bom. Cr. 6): to confirm these pro-
vincial Acts an Indian Act {XXI1I of 1870) was passed in 1B7o. As Indian
legislation could not confer on local legislatures the requisite power in
future, it was conferred by an Act of Parliament in 1871.

§3. “Justices of the Peace.” _
fn England these Justices of the Peace are appointed by the Lord
in the name of the Crown. They are chosen out of the county
gentlemen who have a certain amount of property, and who, at their Court
of Quarter Sessions, have command over all the money collected by
taxes for the general use of the county—as for instance, for building
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gaols, prosecuting offenders, and payment of salaries to county ofiicinls.
In India it was the judicial charter of 1726 that enabled the governor
or president and the five seniors of the council to be justices of the peace
who were to hold quarter sessions four times in the year, with jurisdic-
tion over all offences except high treason. The Regulating Act of 1773
empowered the Governor-General and council and the chief justice and
other judges of the Supreme Court to act as justices of the peace, and for
that purpose to hold quarter sessions. The Charter Act of 1813 epacted
that these justices were to have jurisdiction in cases of assault or
trespass committed by British-born subjects on Indians, and also in cases
of small debts dpe to Indians from British-born subjects. An Act of 1832
(2 & 3 Will IV, c. 117) authorized the appointment of persons other than
covenanted civilians to be justices of the peace in India. “A judge or
magistrate cannot try a European British subject unless he is a justice of
the peace. High Court judges, sessions judges, district magistrates, and
presidency magistrates are justices of the peace ex-oficio. In other
cases a justice of the peace must be a European British subject.”—//bert.

§4. “Nothing......diminishing...powers of the
Indian Legislature.”

As regards the Indian Legislature no formal limitation is proposed of
the general powers of legislation conferred by sec. 65 of this Act, but it is
contemplated that the Indian Legislature will, as’a matter of custom and
convention, abstain from legislating on Provincial subjects, except where
those subjects are declared by the Rules of classification made un
sec. 45A to be subject to Indian Legislation (Functions Report, para ;

§5. “Shall not be open to question in any legal proceedings.”

It is important to note that, though the Act provides for a division of
functions between the Central Government and Provincial Governments
similar to that which is to be found in Federal Constitutions, it is not
contemplated that questions as to the dividing line between the spheres
of the central and provincial authorities shall be the subject of legal
decision in the Courts (M. C. Report, para. 212, 239). Provision is made
by sec. 45A for the making of rules which will provide for the sefement
of doubts as to whether “any matter does or does not belong to a Pro-
vincial subject,” and the intention is that the Rules framed shall provide
for such doubts being decided by administrative authority, se, by.the
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Governor-General in Council subject to the control of the Secretary of
State, whose duty it will be to check any tendency on the part of the
Central Government to take too restriclive a view as to the subjects in-
cluded in the Provincial sphere.

This subsection expressly provides that the validity of any Act of the
Indian legislature or of a local legislature shall not be questioned in any
legal proceedings by reason of the distinction now made between central
and provincial subjects. '

———

PART VI A.
STATUTORY COMMISSION.

84A.—(1) At the expiration of ten years after

Statutory commission, UD® passing of the Government of
(1919, 5. 41.] India Aect, 1919, the Secretary of
State, with the concurrence of both Houses of Parlia-
ment, shall submit for the approval of His Majesty
the names of persons to act as a commission for the
purposes of this section.

, (2) The persons whose names are so submitted,
if approved by His Majesty, shall be a commission
for the purpose of inquiring into the working of the
system of government, the growth of education, and
the development of representative institutions, in
British India, and matters connected therewith, and
the commission shall report as to whether and to
what extent it is desirable to establish the principle
of responsible government, or to extend, meodify, or
restrict the degree of responsible government then
-existing therein, including the question whether the
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establishment of second chambers of the loc:a.li legisla-
tures is or is not desirable,

(3) The commission shall also inquire into and
report’ on any other matter affecting British India
and the provinces, which may be referred to the
commission by His Majesty.

This is an entirely new section which provides for the appointment of
the first of the Commissions which are to survey periodically the political
situation in India, to investigate the working of the changes introduced
by the Government of India Act, r9tg, and to advise as to the future.
(See M. C. R. paras 261, 264, 288 quoled below.)

The names of the proposed Commissioners are to be submitted, when
the time comes for their appointment, for the approval of both Houses of
Parliament. This periodical survey of conditions in India by Commis-
sions appointed with the approval of Parliament is a vital element in the
scheme for the gradual transfer of responsibility outlined in the M. C.
Report, and it has therefore been considered essential to make definite
provision now for the appointment of the first Commissioners (in 1929)
ten years from the date of the passing of the Government of India Act,
1919, so that the prospect of their appointment may be kept steadily in
view, and the enquiry which they are to conduct may be recognised from
the inception of the reforms as an important factor in the process of future
development.

“We regard it as essential, if the terms of the announcement of
August 20 are to be made good, that there should from time to time come
into being some outside authority charged with the duty of re-surveying
the political situation in India and of readjusting the machinery to the
new requirements. We would provide, therefore, that ten years after
the first meeting of the new councils established under the Statute a com-
mission should be appointed to review the position. Criticism has been
expressed in the past of the composition of Royal Commissions, and it is
our intention that the commission which we suggest should be regarded
as authoritative and should derive its authority from Parliament itself.
The names of the commissioners, therefore, should be submitted by the
Secretary of State to bath Houses of Parliament for approval by resolu-
tien. The Commissioners” mandate should be to consider whether by
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the end of the term of the legislatute then in existgnce it would be possible
to establish complete responsible'government in any province or provinces,
or how far it would be possible to approximate to it in others ; to advise
on the continued reservation of any departments for the transfer of which
to popular control it has been proved to their gatisfaction that the time
had not yet come ; to recommend the retransfer of other matters to the
control of the Governor in Council if serious mal-administration were
established ; and to make any recommendations for the working of res-
ponsible government or the improvement of the constitutional machinery
which experience of the systems in operation may show to be desirable.
We intend these propositions to be read rather as an indication of our
general intentions than as an attempt to draft the actual terms of the
reference to the commission.”—AM. C. R, para 261.

“Inasmuch as complete responsible government essentially depends
upon the existence of an clectorate sufficiently active and cognisant of
affairs to hold their representatives effectively to account we think that
one of the most impuitant duties of the commission will be to examine
the growth of capacity and responsibility in the electorates. The approxi-
mation to complete responsibility must depend, among other things, on
the growth of the electorate and on the measure in which they give evi-
dence of an active and intelligent use of the franchise. We wish to attain
complete responsibility where we can and as early as we can, and we
intend that its attainment should depend upon the efiurtz of the Indian
people themselves, It would not be fair to give it to them till they fulfil
the necessary conditions.” —3. C. R. para 264.

“1t should equally be the duty of the Commission to examine and
report upon the new constitution of the Government of India, with parti-
cular reference to the working of the machinery for representation, the
procedure by certificate, and the results of joint sessions. The commis-
sion will, doubtless, if they see fit, have proposals to make for further
changes in the light of the experience gained.”—M. C. R., para 258.

The Committee are of opinion that the Statutory Commission should
not be appointed.until the expiration of ten years, and that no changes of
substance in the constitution, whether in the franchise or in the lists of
reserved and transferred subjects or otherwise, should be made in the
interval. The Commission wi'l be fully empowered to examine the work-
ing of the constitutions in all their details in the provinces, and to advise
whether the time has come for full responsible government in eac;-b pro-
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vince, or in the alternatiye whether and to what extent the powers of self-
government already granted should be extended, or modified, or restricted.
It should be clearly understood, also, that the Commission should be em-
powered to examine into the working of the Government of India and to
advise in respect of the Government of India no less than in respect of
the provincial governments.”—/. S. C. R.

PART VII.

SALARIES, LEAVE OF ABSENCE, VACATION OF,
OFFICE, APPOINTMENTS ETC.

85. (1) There shall be paid to the Governor-

_ General of India and to the other
“S":f";;::i:,";e‘:ﬁﬁ, persons mentioned in the Second
aid cetain otber ot Sohedule to this Act, out of the

s, 32; 1833, s. 76; ; :
18ss. 5. 35 1861, c.67, revenues of India, such salaries, not

s. 4 1880, 5.2, Sch. exceeding in any case the maximum
13 1912, 8. 1 (1).] ) . .
specified in that behalf in that
Schedule, and such allowances (if any) for equipment
and voyage, as the Secretary of State in Counecil may
by order fix in that behalf, and, subject to or in de-
fault of any such order, as are payable at the com-

mencement of this Act :
(2) Provided as follows :—

(@) an order affecting salaries of members of

1861, . 67, 5. 4] the Governor-General’s executive

council may not be made without

the concurrence of a majority of votes at a meeting
of the Council of India :
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(b) if any person to whom this section apl.:lies

holds or enjoys any pension or

P33 8775 1953 5 galary, or any office of profit under

the Crown or under any public

office, his salary under this section shall be reduced

by the amount of the pension, salary or profits of
office so held or enjoyed by him ;

(¢) nothing in the provisions of this section with
respect to allowances shall authorise
the imposition of any additional
charge on the revenues of India.

(3) The remuneration payable to a person under

this section shall commence on his
7*%'?:%'5;'. -y s o+ taking upon himself the execution
o 15:.]1:11.;919' and. of his office, and shall be the whole
’ profit or advantage which he shall

enjoy from his office during his continuance therein.

“Provided that nothing in this sub-section shall
apply to the allowances or other forms of profit and
advantage which may have been sanctioned for such
persons by the Secretary of State in Council.”

88. (1) The Governor-General in Council may
Leave of absence to grant to any of the members of his
members of executive . O
Councils. [18€1,c.67, executive council “other than the
. 26; 2, 8. 2 .
18, T, e lscf,'f commander-in-chief” and a gover-
Pu i) nor in council and a lieutenant-
governor in council may grant to any member of his
executive council, leave of ahsence under medical

certificate for a period not exceeding six months.
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(2) Where a member of council obtains leave of
absence in pursuance of this section, he shail retain
his office during his -absence, and shall on his return
and resumption of his duties be entitled to receive
half his salary for the period of his absence; but if
his absence exceeds six months his office shall become
vacant.

87. (1) If the Governor-General, or a governor,
Provisions as to ab. OF the commander-in-chief of Ilis
sence from India or 5 H : o «
idency. (1793 8. 37 .Magestyaforces in India, and save
1833 5.79; 19125 1 jn the case of absence on special

(1), 1919,*2nd Sch. Pt.

11, I-I1.] duty or on leave under a medical
certificate”, if any member of the Executive Council
of the Governor-General, “other than the commander-
in-chief” or any member of the executive council of a
governor, “or of a lientenant-governor” departs from
India, intending to return to Europe, his office shall
thereupon become vacant.

3. Sud-sections (2), (3), (¢)and (5) of this section were vepealed by the
Second Schedule lo the Governinent of India (Amendmenty Act, 1916 (6 & 7 Geo.
5. 3?’) .

[88.] Repealed by the Second Schedule (Pt. IIT)
of the Government of India Act, 1919.

89. (1) If any person appointed to “the office of
Power for Governor-  (Governor-General” is in India on or
General to exercise P .
powers before taking after the event on which he is to
seat, [1858, 5. 63; 1919 i .
2nd Sch, Pt, 111.] succeed, and thinks it necessary to
exercise the powers of Governor-General before he

takes his seat in council, he may make known by
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notification his appointment and his intention’ to
assume the office of Governor-General.

(2) After the notification, and thenceforth until
he repairs to the place where the council may as-
semble, he may exercise alone all or any of the powers
which might be exercised by the Governor-General
in Council.

(3) All acts done in the council after the date
of the notification, but before the communication
thereof to the council, shall be valid, subject, never-
theless, to revocation or alteration by the person
who has so assumed the office of Governor-General.

(4) 'When the office of Governor-General is as-
1558, « 53' . sumed under the foregoing provision,
a, 1919, 2nd Sch., P, the vice-president, or, if he is absent,
1L the senior member of the council
“other than the commander-in-chief” then present,
shall preside therein, with the same powers as the
Governor-General would have had if present.

90. (1) If a vacancy occurs in the office of Gover-
Temporary vacancy nor-General when there is no suc-
in office of Governor- . -
General. (1861, c. 67,s. cessor in India to supply the
) lsgéz'fn“:(f‘]' " yacancy, the Governor “of a Presi-
dency,” who was first appointed to the office of Gover-
nor by His Majesty shall hold and execute the
office of Governor-General until a successor arrives
or until some person in India is duly appointed
thereto.
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(2) Every such acting Governor-General, iwhile
_ acting as such, shall have and may
¢ 795, 5,503 18 gxercise all the rights and powers of
_ the office of Governor-General, and
shall be entitled to receive the emoluments and ad-
vantages appertaining to the office, foregoing the
salary and allowances appertaining to his office of
governor ; and his office of governor shall be supplied,
for the time during which he acts as Governor-
General, in the manner directed by this Act with res-
pect t® vacancies in the office of Governor.
(3) 1If, on the vacancy occurring, it appears to
the governor, who by virtue of
,9,;,‘2?,:;,;?;';'},;-1{,3 this section holds and executes the
office of Governor-General, neces-
sary to exercise the powers thereof Lefore he takes his
seat in council, he may make known by notification
His appointment, and his intention to assume the office
of Governor-General, and thereupon the provisions
of “section eighty-nine of” this Act shall apply.
(4) Until such a Governor has assumed the office
(1793, ss. 29, 30; of Governor-General, if no successor

1833, s. 62; 1861, ¢. 67, <
s.51; 1909, 5. 4 (1), 18 on the spot to supply such

;'i’-llgfl.]mI Sch. Pus vacancy, the vice-president, or, if he
is absent, the senior member of the executive counecil,
(“other than the commander-in-chief,”) shall hold
and execute the office of Governor-General until the
vacancy is filled in accordance with the provisions of

this Act.
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(5) Every vice-president or other member of
——— council so . acting as Governor-
r.62; 1861, c.27, 5. 51; (General, while so acting, shall have
1909, 41 and may exercise all the rights and
powers of the office of Governor-General, and shall
be entitled to receive the emoluments and advantages
appertaining to the office, foregoing his salary
and allowances as member of council for that
period.

91. (1) If a yacancy ocecurs in the office of
Temporary vacancy governor when no successor is on
in office of governor. .
(1793, 88. 29, 30, 50; ﬂile SPOt‘ '30 Supply t'l-le \atfa.ncy ’ the
1833, 5. 63 5 1909, 5.4 yjce-president, or,.if he is absent,

1912, 6 I(1); 1019,

znd Sch. Pt. II1] the senior member of the governor’s
executive enuncil, or, if there is no council, the chief
secretary to the local government, shall hold and
execute the office of governor until a suececessor
arrives, or until some other person on the spot is

duly appointed thereto.

(2) Every such acting governor shall while
acting as such, be entitled to re-

. Q[J'_:"?g;;: 2553 ceive the emoluments and advan-
tages appertaining to the office of

governor, foregoing the salary and allowances

appertaining to his office of member of council or
secretary.

92. (1) If a vacancy occurs in the office of a
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member of the executive ocouncil of the Governor- .

Tesporsty vacancy General (“other than ,the com-
in office of member of mander-in-chief”) or a member of
{1793, ss. 31, 3451861, the executive council of a governor,
Gy ot and “séh. and there is mo successor present
PeI) on the spot, the Governor-General
in Council or governor in council, as the case may be,
shall supply the vacancy by appointing a temporary
member of.council.

(2) Until a successor arrives the person so ap-
pointed shall hold and execute the office to which he
has heen appointed, and shall have and may exercise
all the rights and powers thereof, and shall be entitled
to receive the emoluments and advantages appertain-
ing to the office, foregoing all emoluments and advan-
tages to which he was entitled at the time of his
being appointed to that office.

(3) If a member of the executive council of the
Governor-General (“other than the
commander-in-chief”’) or any mem-
ber of the executive council of a governor is, by
infirmity or otherwise, rendered incapable of acting
or of attending to act as such, or is ahsent on leave
or special duty, the Governor-General in Council or
governor in council, as the case may be, shall appoint
some person to be a temporary member of couneil.

(4) Until the return to duty of the member so
amd  Sch, incapable or absent, the person tem-

porarily appointed shall hold and
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execute the offico to which he has been appointed,
and shall have and may exercise all the rights and
powers thereof, and shall be entitled to receive half
the salary of the member of council whose place he
fills, and also half the salary of any other office which
he may hold, if he hold any such office, the remain-
ing half of such last named salary being at the dis-
posal of the Governor-General in Council or Governor
in Council, as the case may be.
(5) Provided as follows :—

(@) no person may be appointed a temporary
member of council who might not
have heen appointed to fill the
vacancy supplied by the temporary appointment ; and |

_ (D) if the Secretary of State informs the Gover-
nor-General that it is not the inten-
tion of His Majesty to fill a vacancy
irr the Governor-General’s executive conneil, no lem-
porary appointment may be made under this section
to fill the vacancy, and if any such temporary ap-
pointment has heen made bhefore the date of the
receipt of the information by the Governor-General,
the tenure of the person temporarily appointed shall
cease from that date. '

93. (1) A nominated or elected member of
Vasssclen T Togiths “eithe.ar chamber of” the Indian
ive o [3:86:4,31:: “Legislature” or of a local legislative
r912m.1(1)3; 1919, council may resign his office to the

and Sch., Pt. 1)
Governor-General or to the gover-
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nor, lieutenant-governor or chief commissioner, as the
case may be, and on the acceptance of the resignation
the office shall become vacant. '

(2) If for a period of two consecutive months any
[19?9. 5. 4(); 1012, Such member is absent from India
se. 1 (1), 3] or unable to attend to the duties of
his office, the Governor-General, governor, lieutenant-
governor or chief commissioner, as the case may be,
may, by notification published in the Government
Gazette, declare that the seat in council of that mem-
ber has hecome vacant.

94. Subject to the provisions of this Act, the
Secrefary’ of State in Council may,
Loave. [1837, ws. 1, . .
2,3 1853, s. 33, 1016, with the concurrence of a majority
T of votes at a meeting of the Council
of India, make rules as to the absence on leave or
special duty of persons in the service of the Crown
in India, and the terms as to continunance, variation
or cessation of pay,salary and allowances on which
any such absence may be permitted.

985. (1) The Secretary of State in Council, with
the concurrence of a majority of
.. Power to make rules .

s to Indian appoint-  votes at a meeting of the Council of

ments. {1833, 5. 78, R . ”
é?hs:&%]:gm; and India, may make rules for distribut-
A ing between the several authorities
in India the power of making appointments to and
promotions in “military” offices under the Crown in

India, and may reinstate ‘“military” officers’ and
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servants suspended or removed by any of those
authorities.

(2) Subject to such rules, all appointments to
offices and commands in India, and
all “military” promotions, which, by
law, or under any regulations, usage or custom, are,
at the commencement of this Act, made by any
authority in India, shall, subject to the qualifica-
tions, conditions and restrictions then affecting such
appointments and promotions, respectively, continue
to be made in India by the like authority.

[1838, 5. 30.}

96. No native of British India, nor any subject

No disabinties in res. ©f His Majesty resident therein,

e e of bt Liags, Shall, by reason only of his religion,
5873 1914,5.3. place of Dbirth, descent, colour, or
any of them, be disabled from holding any office

under the Crown in India.

984. Notwithstanding anything in any other
Qaalification of ralers  ©N@Ctment, the Governor-General in
wna sabfocts of fiots.  Council, with the approval of the
53] Secretary of State in Council, may,
by notification, declare that, subject to any conditions
or restrictions prescribed in the notification, any
named ruler or subject of any state in India shall be
eligible for appointment to any civil or military office
under the Crown to which a native of British India
may be appointed, or any named subject of any state,
or any named member of any independent race or
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tribe, in territory adjacent to India, shall be ehgxble
for appointment to any such military office.

PART ViI A
THE CIVIL SERVICES IN INDIA.

96 B. “(1) Subject to the provisions of this Act
and of rules made thereunder, every
person in the eivil service of the
Crown in India holds office during
His Majesty’s pleasure, and may be employed in any .
manner required by a proper authority within the
scope of his duty, but no person in that service may
‘be dismissed by any authority subordinate to that by
which he was appointed, and the Secretary of State
in Council may (except so far as he may provide by
rules to' the confrary) reinstate any persomein that
service who has been dismissed.

“If any such person appointed by the Secretary of
State in Council thinks himself wronged by an order
of an official superior in a governor’s province, and
on due application made to that superior does not
receive the redress to which he may consider
himself entitled, he may, without prejudice to any
other right of redress, complain to the governor of
the province in order to obtain justice, and the
governor is hereby directed to examine such com-
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- plaint and require such action to be taken theream as
may appear to him to he just and equitable.

“(2) The Secretary of State in Council may make
rules for regulating the classification of the civil
services in India, the methods of their recruitment,
their conditions of service, pay and allowances, and
discipline and conduct. Such rules may, to such
extent and in respect of such matters as may be
prescribed, delegate the power of making rules to
the Governor-General in Council or to local govern-
ments, or authorise the Indian legislature or local
legislatures to make laws regulating the public
services :

“Provided that every person appointed before the
comniencement of the Government of India Act, 1919,
by the Secretary of State in Council tothe civil
service of the Crown in India shall retain all his
existing or accruing rights, or shall receive such
compensation for the loss of any of them as the
Secretary of State in Council may consider just and
equitable.

“(3) The right to pensions and the scale and con-
ditions of pensions of all persoms in the civil service
of the Crown in India appointed by the Secretary
of State in Council shall be regulated in accordance
with the rules in force at the time of the passing of
the Government of India Act, 1919. Any such rules
may be varied or added to by the Secretary of State in
Council and shall have effect as so varied or added
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to, dut any such variastion or addition shall not
adversely affeot the pemsion of any member of the
service appointed before the date thereof.

“Nething in this section or in any rule thereunder
shall prejudice the rights to which
any person may, or may have, be-
come entitled under the provisions in relation to
pensions contained in the East India Annuity Funds
Act, 1874.

“(4) For the removal of doubts it is hereby de-
clared that all rules or other provisions in operation
at the time of the passing of the Government of India
Act, 1919 whether made by the Secretary of State
in Council or by any other authority, relating to the
civil service of the Crown in India were duly made
in accordance with the powers in that behalf, and are
confirmed, but any such rules or provisions may be
revoked, varied, or added to by rules or laws made
under this section.”

[37 & 38 Viet., ¢. 12.]

This Part deals with questions affecting the Public Service on the lines
recommended by the Government of India in their Despatch of sth
March (paras. 43 lo 55, pp. 62—72 of PL I1. of this book). Hitherto the re-
gulation of the services had been dependent in a great measure on execu-
tive orders, many of which wde uncodified. In order to give effect to the
principles laid down in the M. C. Report (para. 325) as to safeguarding the
position of public servants, the Government of India proposed that the
main rights and duties of the services in India should be reduced to
statitory form, This section makes provision to this effect. It is con-
templated that under the rules to be made for classification of services,
three main divisions will be recognised : All-[ndia services, provincial and
subordinate. Members of All-India services will continue as at present to
be appointed by the Secretary of State in Council, and the conditions of
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their service will be regulated by the same autharity, which alone will
have power to dismiss them. It is contemplated that pensions of provin-
cial services will be secured by legislation to be passed in the Indian
Legislature, that power to make rules relating to the provincial and sub-
ordimate services will be delegated to local governments, and that even-
tually. local legislatures will regulate these services by Public Service
Acts,"which will in part take the place of the rules (Funmcfions Report,
para. 70 ; Despatch of 5th March, paras. 52-54).

“The Committee do not conceal from themselves that the position of

the public services in working the new.constitutions in the provinces will,
in certain circumstances, be difficult. They are of opinion that these
services have deserved the admiration and gratitude of the whole Empire.
They know that some members of the services regard the wisdom of the
proposed changes with grave misgiving, and that some fear that those
changes will not tend to the welfare of the Indian masses. They are con-
vinced, however, that the services will accept the changing conditions and
the inevitable alteration in their own position, and devote themselves in
all loyalty to making a success, so far as in themlies, of the new consti-
tution. -
In the provinces, officers serving in a reserved department will be
gcontrolled by the Governor in Council, and in a transferred department
by the Governor acting with ministers, but in both cases alike the personal
concurrence of the Governor should be regarded as essential in the case
of ail orders of any importance prejudicially affecting the position or pros-
pects of officers appointed by the Secretary of State.

The Committee think that every precaution should be taken to secure
to the public servants the career in life to which they looked ‘forward
when they were recruited, and they have introduced fresh provisions into
this clause to that end. If friction occurs, a re-adjustment of persons and
places may often get over the difficulty, and the Governor must always
regard it as oneof his most important duties to establish a complete un-
derstanding between his ministers and the officers through whom they
will have to work. But if there are members of the service whose doubts
as to the changes to be made are so deeply-rooted that they feel they
cannot usefully endeavour to take part in them, then the Committee think
it would only be fair to those officers that they should be offered an equi-
valent career elsewhere, if it is in the power of His Majesty’s Government
to do so, or, in the last resort, that they should be allowed to retire on
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such pansion as the Secretary of State in Coum:ll may coﬂsxﬂer suitable
to-their period of service."—/. S. C. &.
See M. C. R. paras. 323, 325, etc.
98C. “(1) There shall be established in Indig a
Public service com. Public service commission, dongist-
mission. (196,531 jng of not more than five. memHBers,
of whom one shall be chairman, appointed by the
Becretary of State in Council. Each member shall
hold office for five years, and may be re-appointed.
No member shall be removed before the expiry of his
term of office, except by order of the Secretary of
State in Council. The qualifications for appointment,
and the pay and pension (if any) attaching to the
office of chairman and member, shall be prescribed by
rules made by the Secretary of State in Counecil.

“(2) The public service commission shall dis-
charge, in regard to recruitment and control of the
public services in India, such functions as may be
assigned thereto by rules made by the Secretary of
State in Council.”

Provision is made by this section for the appointment of a Public
Service Commission which is to deal with matters affecting recruitment
and control of the public services in India under rules made by the Secre-
tary of State in Council. The Government of India recommended the
appointment of such a Commission for which they are precedents in
the Dominions, with a view to securing that the public services should not
suffer through being exposed to political influences G. J. First Reforms.
Despatch, 5th March, para. 55, pp. 7r-72 : Pt I, of this book.

98D. (1) An auditor-general in India shall be
Financial  control, aPpOintﬁd by the Secret-&ry of State in
(1919, 5. 391 Council, and shall hold office during
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His Majesty’s pleasure. The Becretary of State in
Council shall, by rules, make provision for his pay,
poﬁsrs, duties, and conditions of employment, or for
the discharge of his duties in the case of a temporary
vacgney or absence from duty.

“(2) Subject to any rules made by the Secretary of
State in Council, no office may be added to or with-
drawn from the public service, and the emoluments
of no post may be varied, except after consultation
with such finance authority as may be designated in
the rules, being an authority of the province or of
the Government of India, according as the post is
or is not under the control of a local government.”

This section gives effect to two proposals made by the Govern-
ment of India in their First Reforms Despatch of March s, 1919 :—
(1) that the Auditor-General be given a statutory position in order to
secure his independence (Despatch, Para. 77 ; pp. roo-roz Pt Il
of ‘his book).  (2) that statutory provisiun he made requiring prior
consultation with the Finance Department of the Government concerned
before any new post is added to the public service, or the emoluments of
any existing post are varied (Despatch, para. 75 pp. 07-90, Pt 1L of
this book).

968 B. “Rules made under this Part of this Act
shall not be made except with the
Vllf'}{“,g,‘;“d,f‘ 40"’ at  soncurrence of the majority of votes
at a meeting of the Council of

India.”
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PART Vil
THE INDIAN CIVIL SERVICE.

97. (1) The Secretary of State in Council may,
Roles for admision With the advice and assistance of
e e I S the Civil Bervice Commissioners,
1914, 8. 3.) make rules for the examination,
under the superintendence of those Commissioners,
of British subjects and of persons in respect of whom
a declaration has been made under “section 96A. of
this Act” who are desirous of becoming candidates

for appointment to the Indian Civil Service.

(2) The rules shall prescribe the age and quali-
fications of the candidates, and the subjects of ex-
amination.

(2A) The admission to the Indian Civil Service
of a British subject who or whose
father or mother was not born
within His Majesty’s dominions shall be subject to
such restrictions as the Secretary of State in Council,
with the advice and asgsistance of the Civil Service
Commissioners, may think fit to prescribe, and all
such restrictions shall be included in the rules.

(1916, 5. 4.]

(8) All rules made in pursuance of this section
shall be laid before Parliament within fourteen days
after the making thereof, or, if Parliament is not
then sitting, then within fourteen days after the next
meeting of Parliament.
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(4) The candidates certified to be entitled under
the rules shall be recommended for appointment ac-
cording to the order of their proficiency as shown by
their examination.

»

(5) Such persons only as are so certified may be
appointed or admitted to the Indian Civil Service by
the Secretary of State in Council.

“(6) Notwithstanding anything in this section
PU—— the Secretary of State may make ap-
f?;’i‘;“ s.(_;;?i(ll‘ ]Smice. pointments to the Indian Civil Ser-
' " vice of persons domiciled in India,
in accordance with such rules as may be prescribed
hy the Secretary of State in Council with the concur-
rence of the majority of votes at a meeting of the
Council of India. _
“Any rules made under this sub-section shall not
have force until they have been laid for thirty days
before both Houses of Parliament.”

The purpose of sub-section & of this section is to give effect to the
recommendations of the Public Services Commission and those contained
in following paragraph of ;the M. C. Report in respect of recruitment "in
India.

“We have not been able to examine the question of the percentage of
recruitment to be made in India for any service other than the Indian
Civil Service. The Commission recommended that 25 per cent. of the
superior posts of that service should be recruited for in India. We con-
sider that changed conditions warrant sume increase in that proportion,
and we suggest that 33 per cent. of the superior posts should be recruited
for in India, and that this percentage should be increased by 14 per cent.
annually until the periodic commission is appointed which will re-examine
the whole subject. We prefer this proposal to the possible alternative of
fixing a somewhat higher percentage at once and of making no increase
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to ft until the periodic commission which we propose has reported. We
cannot at present foresee the reorganization that may take place in the
i Indian Civil Service as a result of new conditions. For this reason we
think it unwise to aim at attaining any definite percentages after a speci-
fied time. We prefer to fix a percentage applicable to present conditions
and to commit ourselves only to a growing proportion, which will be sub-
ject to reconsideration and revision by the commission.

““We have dealt only with the Indian Civil Service, but our intention is
that there should be in all other services now recruited from England a
fixed percentage of recruitment in India increasing annually. The per
centage will not be uniform for all services as the particular figures must
depend upon their distinctive characters and functions”.—3. C. A.
Dara. 317.

98. Subject to the provisions of this Act, all

vacancies h ing i of the

Offices reserved to '31‘) POIIDE 1 fny _f '

Eh;gndian CivllSe}nine. offices specified or referred to in the
1861, c. 54, 5. 2.] - . .

' Third Schedule to this Act, and all

such officey which may be created hereafter, shall be

filled from amongst the members of the Indian Civil

Service.

99. (1) The authorities in India, by whom ap-
Power to appoint cer.  POINtmMents are made to offices in the
e reserved Indjan Civil Service, may appoint
673 1016, 15t Sch) to any such office any person of
proved merit and ability domiciled in British India
and born of parents habitually resident in India and
“not established there for temporary purposes only, al-
though the person so appointed has not been admitted
to that service in accordance with the foregoing pro-
visions of this Act.
_(2) Every such appointment shall be made sub-
ject to such rules as may be prescribed by the Gover-
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nor-General in @ouncil and sanctioned by the Secre-
tary of State in Council with the concurrence of a
majority of votes at a meeting of the Council of
India.

(8) The Governor-General in Council may, by
resolution, define and limit the qualification of persons
who may be appdintaed under this section, but every
resolution made for that purpose shall be subject to
the sanction of the Secretary of Stdte in Council, and
shall not have force until it has been laid for thirty
days before both Houses of Parliament.

100. (1) Where it appears to the authority in
Power to make provie India by whom an appointment is
e o e = to be made to any office reserved to
B3 8B members of the Indian Civil Service,
that a person not being a member of that service
ought, under the special circumstances of the case, to
be appointed thereto, the authority may appoint
thereto any person who has resided for at least seven
years in India and who has, before his appointment,
fulfilled all the tests (if any) which would be imposed
in the like case on a member of that service.

(2) Every such appointment shall be provisional

only, and shall forthwith be reported

1861, c. 54, 5.4] to the Secretary of State, with the

special reasons for making it ; and, unless the Sec-
retary of State in Ccuncil approves the appointment,
‘with the coneurrence of a majority of votes at a
meeting of the Council of India, and within twelve
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months from the date of the appointment intimates
such approval to the authority by whom the appoint-
ment was made, the appointment shall be cancelled.

PART IX.
THE INDIAN HIGH COURTS.

Constitution.

101. (1) The high courts' referred to in this
Constitation of bhigh Act are the high courts of judicature

coarts. "~ for the time heing established® in
British India by letters patent®.

L6, c. 104 w. 2, (2) Each high court shall
16 ; 1911, ¢ 18 88, 1, . . . .

3] consist of a chief justice and as
many other judges as His Majesty may think fit to
appoint :

Provided as follows :—

(7) the Governor-General in Council may
appoint persons to act as additional
judges of any high court, for such period,
not exceeding two years, as may be re-
quired ; and the judges so appointed
shall, whilst so acting, have all the
powers of a judge of the high court
appointed by His Majesty under this
Act ;

(#¢) the maximum number of judges of a high
court, including the chief justice and
additional judges, shall be twenty.
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(8) A judge of a high court must be—
(o) a barrister of England or Ireland, or a
member of the Faculty of advocates
[1861, ¢. 104; s3. 2,
16, 19.] in Scotland, of not less than five
years’ standing ; or
(6) a member of the Indian Civil Service of
not less than ten years’ standing,
and having for at least three years
served as, or exercised the powers of, a district
judge ;_or
(¢) a person having held judicial office, not in-
ferior to that of a subordinate judge or a judge of
a small cause court, fora period of not less than five
years ; or
(¢) a porson having been a pleader of a high
court for a period of mot less than ten
years.

(4) Provided that not less than one-third of the
[1865.c. 104, s, 2, Judges of a high court, including
15 1915, ¢.18,8.3.7  the chief justice but excluding ad-
ditional judges, must be such barristers or advocates
as aforesaid, and that not less than one-third must be
members of the Indian Civil Service.

(6) The high court for the North-Western Pro-
vinces may be styled the high court of judicature at
Allahabad, and the high court at Fort William in
Bengal is in this Act referred to as the high court at
Caleutta.

1861, ¢. 104, 85, 2.
]E,] L] ¢]

383



THE INDIAN CONSTITUTION. f8ec. 100,

§1. “The High Courts.”

t. Leading stages in the ewolution of the Indian Judiciary—
The Royal Charter of Charles Il of the year 1661 gave to the
Governor and Council power “to judge all persons belonging to the said
Governor and Company or that shall be under them, in all causes, whe-
ther civil or criminal, according to the laws of this kingdom, and to exe-
cute judgment acl'ordmgly o

2. The above provisions of the Charter of 1661 were not, however,
carried into effect before 1678, At Madras which was then the chief of
the Company’s settlements in India, two or more officers of the Company
useil before 1678 to sit as justices to dispose of petty cases but there was
no machinery for dealing with serious crimes. In 1678 the agent and
Council at Madras resolved that, under the Charter of 1661, they had
power to judge all persons living under them in all cases, whether crimi-
nal or civil, according to the English laws, and to execute judgment ac-
cordingly and it was determined that the Governor and Council should sit.
in the chapel in the fort on every Wednesday and Saturday to hear and
judge all causes. But this Court was not to supersede the formerly
existing justices who were still to hear and decide petty cases.

3. DBy a Charter of 1683 the King established a Court of Admiralty to
be held at such place or places as the Company might direct and to con-
sist of “one person learned in civil law and two assistants” to be appoint-
ed by the Company. The first such Court was held at Surat.

4. The Charter of 1687 proceeding from the Company, not from the
Crown—which established a municipality—also created a Mayor’s Court
(consisting of the Mayor and 12 aldermen) which was to be a Court of
Record with power to try civil and criminal causes in which an appeal
was to lie to “our Supreme Court of Judicature commonly called our
Court of Admiralty.”

5. In 1726 a Charter was granted establishing or reconstituting muni-
cipalities at Madras, Bombay and Calcutta, and setting up or remodelling
Mayor's and other Courts at each of these places. At each place the
Mayor and Aldermen were to constitute a Mayci’s Court with civil juris-
diction, subject to an appeal to the Governor or President in Council, and
to a further appeal in more important cases to the King in Council.

6. The constitution of these Courts was amended in 1753 when a
Court of Request at each of the said places was established for petty
cases. The Charter of 1753 also expressly excepted from the jurisdiction
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of the Mayor’s Court all suits and actions between Indians enly, and
.d'trecmd that the suits and actions should be determined among them-
selves, unless both parties submitted them to the determination of the
Mayor's Courts.

7. The Regulating Act of 1773 established the Supreme Court.
This Supreme Court was intended to be an independent and effectual
check upon the executive government. The latter was still composed
of the Company’s servants entirely, but the Supreme Court consisted of
Judges appointed by the Crawn and it was made a King’s Court and not a
Company’s Court ; the Court held jurisdiction over “His Majesty’s sub-
jects” in the provinces of Bengal, Behar and Orissa ; it consisted of a
Chief Justice and (at first) three judges (sybsequently reduced by 37 Geo.
Ch. 142 sec. 1 to a Chief Justice and two Judges); and was constituted
by a Charter framed under the authority of the Regulating Act. The
K#ng in Council further retained the right to disallow or alter any rule
or regulation framed by the Government of India ; and in civil cases an
appeal lay to the Privy Council. The intention wasto secure to the
Crown the supremacy in the whole administratipn’ of justice, and to place
an effective check upon the affairs of the East India Company.

The arrangement, however, was soon found to be impracticable. The
Act established in India two independent and rival powers 7iz., the
Supreme Government, comprising the Governor-General and his Council,
and the Supreme Court ; the boundaries, between them were altogether
undefined, one deriving its authority from the Crown, and the otlier from
the Company. The wording of the statute and Charter in regard to the
Supreme Court was extremely loose and unsatisfactory ; and the imme-
diate result was a conflict of authority which raged for seven years, and
which had the effect of paralysing the executive government and of un-
dermining the whole administration.

The Court issued its writs extensively throughout the country, arrested
and brought to Calcutta all persons against whom complaints were lodged
—zemindars, farmers and occupiers of land, whatever their rank or conse.
quence in the country. Revenue defaulters were set at liberty undera
writ of Aabeas corpus ; the crimimal administration under the Nawab was
declared to be illegal ; the mofussil civil courts were held to have no valid
jurisdiction ; and the Supreme Court, itséff modelled upon the Courts of
England, introduced the whole system of English law and procedure,
The Court exercised large powers independently of the government, often
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s0 as to obstruct it, and had complete contral over legislation : such a
plan could not but fail and it had ro be 'tmodelled by another Act i, "
the Amending Act of 1780-81 which, among other things, exempted the
Governor-General and Council of Bengal, jointly or severally, from the
jurisdiction of the Supreme Court, for anything counselled, otdered or
done by themin their public capacity (though this exemption did not
apply to orders affecting British subjects). It also empowered the Gover-
nor-General and Council to frame regulations for the Provincial Courts
of Justice without reference to the Supreme Court. It was under this
statute that the so-called “Regulations” were passed. The Court of
Directors and the Secretary of State were to be regularly supplied with
copies of these regulations which might be disallowed or amended by the
King in Council, but were to remain in force unless disallowed within
two years.

(8) An Act passed in 1800 founded a Supreme Court of Judicature
at Madras on the Bengal pattern with judges appointed by the Crown.
Bombay obtained her S'upreme Court in 1823.

(9) The Indian High Courts Act of 1861 empowered the Crown to
establish, by Letters Patent, High Courts at Calcutta, Madras and
Bombay, in which the Supreme Courts, as well as the Sadr Dewam
Adalat and the Sadr Nizamut Adalat were all merged, the jurisdiction
and powers of the abolished courts being transferred to the new High
Courts. Each of the High Courts was to be composed of a' Chief
Justice and not more than 1§ judges, of whom not less than one-third
including the Chief Justice were to be barristers, and not less than one-
third were to be members of the Covenanted Civil Service. All the
judges were to be appointed by and to hold office during the pleasure of
the Crown. The High Courts were expressly given superintendence
over, and power to frame rules of practice for all the Courts subject to
their appellate jurisdiction. Rower was given by the Act to establish
another High Court with the same constitution and powers as the ngh
Courts established.

(10) The Indian High Courts Act of 1911 (a) raised the maximum
number of judges of a High Court of Judicature in India to twenty ;
(6) gave power to His Majesty to establish new High Courts within
His Majesty's dominions in ™ndia, whether or not included within the
limits of local jurisdiction of another High Court, and to make conse-
quential changes altering the jurisdiction of that other .High Court ;
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and, (¢} empowered the Governgr-General in Council to appoint temporary
additional judges of uny High irt far a term not exceeding two years.
In exercise of the powers conferred by this Act new High Courts have
already been established at Patna and at Lahore for the new Province
of Bihar and Orissa and for the Punjab and the number of Judges of
the Calcutta High Court was for a time raised to the maximum,

'§z. “High courts......... established in British India.”

At present there are Chartered High Courts established at Calcutta,
Bombay, Madras, Allahabad, Patna and at Lahore. Arrangements are in
progress for establishing a High Court at Rangoon.
¢ For Documents relating o the constitution of the Indian [fudiciary
Sromt 1833 to 1916 see Documents I, pp. 386-430.
¥ Under Sec. 65 of this Act the Indian Legislature may, with the
previous approval of the Secretary of State in Council, abolish any of the
High Courts referred to in this section.

§ 3. “Letters patent.”

The phrase “Letters Patent” is thus defined by Wharton :—

“Writings of the Sovereign, sealed with the great Seal of England,
whereby a person or public companyis enabledto do acts or enjoy
privileges which he or it could not do or enjoy without such authority.
They are so called because they are open with the Seal affixed and are
ready to be shown for confirmation of authority thereby given.”

The Letters Patent for the High Court of Judicature at Fort William
in Bengal, bearing date December 28, 1865 and those for the High Courts
of Madras and Bombay are mulalis mulandis in exactly the same
terms. For the Letters Patent for the Calcutta High Court see Docu-
ments I, pp. 396-411. For the Letters Patent for the Patna High Court
(2916) see Documents, I, pp. 215-430.

The Allahabad High Court was established by Letters Patent dated
17th March, 1866.

§4. “Pleader.”

In the Civil Procedure Code a “ pleader ” is defined as “any person
entitled to appear and plead for another irr Court, and mcludes an advo-
cate, a vakil and an attorney of a High Court.”

The term “ pleader ” is here used in a much larger than its ordinary
sense as a convenient term to designate all persons who are entitled
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to plead for another in Court. “Pleagder,” in its ordinary, sense is
synonymous with “ Vakil” (7684) & 7. L. Y& Bom. 145, :
Tenmre ;ir'h offce of 102. Every judge of a high
court shall hold his office during
His Majesty’s pleasure.!
(2) Any such judge may resign his office, in the
O & I case of the high court at Calcutta,
16; 1912, 5. 1 (1) to the Governor-General in Council,

i and in other cases to the local
Government.
1. “During His Majesty's Plessare.”

Appointments to the High Courts of India rest with the Crown and
Judges hold office during His Majesty's pleasure “though according to
constitutional rule, de facts, their tenure is as secure as in Canada,
where they may be removed by the Governor-General on a Parliamentary
address.”

Tenurve during pleasure is the ordinary tenure of public servants in
England, including, those who belong to the permanent civil service, and
the service of a member of the Civil Service of India is expressly declared
by his covenant to continue during the pleasure of His Majesty. Tenure
during good behaviour is subject to a few exceptions, confined to persons
holding judicial offices. But judges of the Indian High Courts are
expressly declared by statutes to hold during pleasure. The difference
between the two forms of tenure is that a person holding during good
behaviour cannot be removed from his office except for such misconduct
as would, in the opinion of a Court of Justice, justify his removal ; whilst
a person Aolding during pleasure can be removed without any reason for
his removal being assigned. Sce Anson, Law and Custom of the Constitu-
tion, Second Edition Pt. II, p. 213, see also Willis vs. Gipps, 6 State
Trials N. S. 311 (1846), as to removal of judicial officers—1ibert. .

103. (1) The chief justice of a high court

Precedence of Judges shall have rank and precedence
iy ?o'f?f?f'fﬁ.] "I before the other judges of the same
oourt,
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(2) Allthe other ]!ﬁlges of a high court shall have
rank and precedence according to the seniority of
their appointments, unless otherwise provided in their
patents.

104. (1) The Secretary of State in Council may
E dl;.: s s ;u?”%:gg;‘ {':)xu ;he s&l:?ifas, allowa:ncea, fut(i
ey e e ghs, retiring pensions, an
iﬁis.',.'a,‘. 6 1861, ¢ (where necessary) expenses for
- equipment and voyage, of the chief
justices and other judges of the several high courts,
and may alter thew, but any such alteration shall
not affect the salary of any judge appointed before
the date thereof.

(2) The remuneration fixed for a judge under this

section shall commence on his taking
o R Ll P upon himself the execution of his
@ 1ok s 14 163 office, and shall be the whole profit
or advantage which he shall enjoy from his office
during his continuance therein.

(8) If a judge of a high court dies during his
voyage to India, or within six
months after his arrival there, for
the purpose of taking upon himself the execution of
his office, the Secretary of State shall pay to his legal
peraoﬁa.l representatives, out of the revenues of Indis,
such a sum of money as will, with the amount re-
ceived by or due to him at the time of his death on
account of salary, make up the amount of one year’s

salary.

[1861,c. 104 ss.11,16.]
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(4) If a judge of a high cgurt dies while in pos-
session of his office and after the expiration ‘of six
months from his arrival in India for the purpose of
taking upon himsef the execution of his office, the
Secretary of State shall pay to his legal personal re-
presentatives, out of the revenues of India, over and
above the sum due to him at the time of his death,
a sum equal to six months’ salary.

105. (1) On the oceirrence of a vacancy in the
Provision for vacancy Office of chief justice! of a high
;:sttil;: o'.’“i".ie?’ jncdh&:.f court, and during any absence of
e 7},.':\: such a chief justice, the Governor-
M General in Council in the case of
the high court at Calcutta, and the local Government
in other cases, shall appoint one of the other judges
of the same high court to perform the duties of chief
justice of the court, until some person has been
appointed by His Majesty to the office of chief justice
of the court, and has entered on the discharge of the
duties of that office, or until the chief justice has
returned from his absence, as the case requires.

(2) On the occurrence of a vacancy in the office
of any other judge® of a high court, and during any
absence of any such judge, or on the appointment of
any such judge to act as chief justice, the Governor-
General in Council in the case of the high court at
Calcutta, and the local Government in other cases,
may appoint a person, with such qualifications as are
required in persons to be appointed to the high court,

390



SEC. 106.] THE INDIAN HIGH COURTS,

to avt as a judge of the court; and the person so
appointed may sit and perform the duties of a judge
of the court, until some person has been appointed
by His Majesty to the office of judge of the court,
and has entered on the discharge of the duties of the
office, or until the absent judge has returned from his
absence, or until the Governor-General in Council or
the local Government, as the casg may be, sees cause
to cancel the appointment of the acting judge.

§ 1. “Vacancy in the office of the Chief Justice.”

The wording of this sub-section leaves no doubt in one’s mind that
the person appointed to act for the Chief Justice need not be a Barrister
Judge—a qualification that is necessary in the case of a permanent
Chief Justice under sec. 101(4) above.

§2. “Vacancy in the office of any other Judge .”

These words refer to a judge appointed to his office by His Majesty
and not a persun appointed under the section to act as judge (Queen
Empress vs. Gangaram, 16A. 136, 152). There is no limit of time men-
tioned in this section within which the appointment of an Acting Judge
is to be made. Such an appointment, therefore, is not invalid because
it was not made immediately upon, or within a reasonable time after,
the occurrence of the vacancy which it supplied. (Halwant Singh wvs,
Rani Kishori, 1897, 20A4. 267, 293.)

' Jurisdiction.
106. (1) The several high courts are courts of
s aae . g
Jaisdiction of bigh re(-:o.rd and have such ]url_sdwtl(?n ,
f';ﬂs;*l-.tlﬂfz;-."-:%-;": original and appellate, including
136§ 1707, ui3: admiralty jurisdiction in respect of
, 85. 2, §, i 3 =

1823, ss. 7, 17; 1861, offences committed on the high seas,

c. 104, s8. 9, 11, 16,] .
and all such powers and authority

over or in relation to the administration of justice,
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including power fo.appoint elerks and other minis-
terial officers of the court, and power te make rules
for regulating the practios of the court, as are vested
in them by letters patent, and, snbject to the provi-
sions of any such letters patent, all such jurisdiction,
powers and authority as are vested in these courts
respectively at the commencement of this Act.

{1A) The lettery patent establishing, or vesting
jurisdiotion, powers or authority in
a high court may be amended from
time to time by His Majesty by further letters patent.

(2) The high courts have not and may not exer-

[1780,5 8: 1797, s. CiSe any original jurisdiction in any
13, S By 1% matter concerning the revenue, or
c. 104,3. 11,16 concerning any act ordered or done
in the collection thereof according to the usage and
practice of the country or the law for the time being

in force.

{1916, 15t Sch.]

§1. * Jurisdiction. "

“ Jurisdiction ” is a content of the judicial power; it is in fact the
power of a Court to entertain an action, suit, or other proceeding,

This section confers upon the High Courts general appellate juris-
diction in all matters decided by the Civil and Criminal Courts within
the limits assigned by the several Letters Patent.

The Original jurisdiction of the High Courts is limited by the Letters
Patent to matters in which the subject-matter of the suit, or the character
of the parties, fall under certain specified heads; but the appellate
jurisdiction has no such limits.

. Sec. 10 of the Indian High Courts Act of 1861 Jays down :—*Until the
Crown shall otherwise provide under the powers of this'Act, all jurisdic-
tion now exercised by the Supfeme Courts of Calcutta, Madras and
Bombay respectively over inhabitants of sach .parts of India as may
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not be comprised within the local limits of the Letters Patent to be issued
under this Act establishing High Courts at Fort William, Madras and
Bombay, shall be exercised by such High Court separately.”

Provisions as to original, appellate and admiralty jurisdiction are
made in the different Letters Patents creating High Courts, See Docw-
ments, Vol. 1, p.p. 306 —411 and 415—430.

107. Each of the high courts has superinten-
Powers of high court dence over all courts! for the time
with respect to subordi-

cate couts, [:17,75;t.’. being subject to its appellate juris-

proviso.] diction, and may do any of the fol-
lowing things, that is to say,—

(a) call for returns ;

(b) direct the transfer of any suit or appeal
from any such court to any other ecourt
of equal or superior jurisdiction ;

(¢) make and issue general rules and prescribe
forms for regulating the practice and
proceedings of such courts;

(@) prescribe forms in which books, entries and
accounts shall be kept by the officers of
any such courts ; and .

(e) settle tables of fees to be allowed to the
sheriff, attorneys, and all clerks ‘and
officers of courts :

Provided that such rules, forms and tables shall
not be inconsistent with the provisions of any law for
the time being in force, and shall require the previous
approval, in the case of the high court at Calcutta, of
the Governor-General in Council, and in other cases-
of the local Government.
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L “Hes soperistasdence over alf comrts.”

The High Courts under this section have not only judiclal, but also
administrative power. In the exercise of its power of superintendence a
High Cotrt may divect a Subordinate Cour1 to do its duty, and this
power is not limited to cases in which the Subordinate Judge declimes
to hear or determine a suit or application within his jurisdiction. But a
High Court is not competent, in the exercise of this power, to interfere
with and set right the orders of a Subordinate Court on the ground that
the order of the Subordinate Court has proceeded on an error of law or an
érror of fact; Seer A.ror; 9 A rog;7184.4; ar A. 18r; 26 C. 74,
76 ; 4r C. 86, 85. A High Court in the exercise of its superintending
power will not ordinarily interfere, except in cases of grave and otherwise
irreparable injustice. 37 B, 138, See Mullak's Civil Procedure Code pp.
906 go7. .

See also sec 1§ of the Indian High Courts Act, 1861

108. (1) Each high court may by its own rules
B i “Boee.  cise, by one or more judges, or by
& 104, 88, 13, 16, division courts eonstituted by two or
more judges, of the high court, of the original and
appellate jurisdiction vested in the court.

(2) Tho chief justice of each high court shall
determine what judge in each case
is to sit alone, and what judges of
the court, whether with or without the chief justice,

are to constitute the several division courts.
See secs. 13, and 14 of the Indian High Courts Act, 1861 printed
at pp. 304 and 395 of Documenits Vol, 1.
100. (1) The Governor-General in Council may,
Power for Governor- by mﬂe” transfer any terntory or
Genersl in Comeil to  pjgge from the jueisdiction of one to

alter local limits of

juisdiction  of high thg juriediction of any other of the

coarte. [1865, ¢ 15,

» 3] high courts, and authorise any high
I

1861, c. 104, 58. 14,
16.
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court to exsroise all or any portion of its jurisdietion
in any part of British India not included within the
limits for which the high court was established, and
also to exercise any such jurisdietion in respect of*
any British subject for the time being within any
part of India outside British India.

(2) 'The Governor-General in Council shall trans-
mit to the Becretary of State an
authentic copy of every order made
under this section.

(186, ¢. 15, 5, 41

(3) His Majesty may signify, through the Secre-
tary of State in Council, his disallowance of any such
order, and such disallowance shall make void and
annual the order as from the day on which the gov-
ernor-general notifies that he has received intimation
of the disallowance, but no act done by any high court
before such notification shall be deemed invalid by
reason only of such disallowance.

See sec. 3 of the Indian High Courts Act 1865 printd al page 412
of Documents, Vol. 1.

110. (1) The governor-general, each governor
Excmption from ju- JieUtenant-governor and chief com-

E‘;‘:’;‘f:ﬁ ‘:2”3{,"}‘;;‘;;;- missioner, and each of the members

s. 111797, o. 41, 1. of the executive council of the
and 2nd. provisos: 1800,

. séi. m . .f':‘:f"féi gf;mmor-general orof a goven’m‘r or
1s1ea. 1 1‘?‘ i9ig, 3¢ lieutenant-governor “and a minister
e appointed under this Act” shall

not—
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(@) be subject to the original jurisdiction of any

(1780, 5. 1 ; 1707, s. Digh court by reason of anything

11, 20d provido | counselled, ordered or done by any
of them in his public capacity only; nor

(6) be liable to be arrested or imprisoned in any

[£861, c. 1o, 58, 15, suit or proceeding in any high court

(:3 b 100 16, prov. acting in the exercise of-its orlgmgl
' jurisdiction ; nor

(¢) be subject to the original criminal jurisdiction
of any high court in respect of any
offence not being treason or felony.

(2) The exemption under this section from lia-

(1772, 5. 17 ; 1707, 5. bility to arrest and imprisonment
e il :%'f = shall extend also to the the chief
T 0 18] justices and other judges of the

‘several high courts.

{1772, 5. 15.]

111. The order in writing of the Governor-
Written order by gov-  (3€neral in Council for any act shall,

ernor-gencral justifica-  § . N .-
tion for act in any courts in any PPOCGBdlng, eivil or crlmmal,

;" ety Lose 2.3 in any high court acting in the exer-
16.) * cise of its original jurisdiction, be
a full justifiction of the act, except so far as the or-
der extends to any European British subject; but
nothing in this section shall exempt the governor-
general, or any member of his executive council, or
any person acting under their orders, from any pro-
-eeedings in respect of any such act before any com-
petent Court in England.
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SEC. f12.] THE INDIAN HIGH COURTS.

See -sec. 39 of the East India Company Act 1773 and Piffs specch
on the India Bill of 1773 printed at pages 26 and 55—358 of Documents
Vol. I respectively. See also Secs. 127, 128 and 129 of this Act

Law to be administered.

112, The high courts at Calcutta, Madras and
fus 10 be wddole Bombay, in the exercise of their

tered in cases of inheri-  original jurisdiction in suits against
tance and succession. | Y ° .

(1780, s. 17, prov.; inhabitants of Calcutta, Madras or
1797, 8. 13; 1800s. 2 ;

1823, 5. 7; 1861, ¢ Bombay, as $he case may be, shall,

k31 in matters of inheritance and succes-
sion to lands, rents and goods, and in matters of con-
tract and dealing between party and party, when
both parties are subject to the same personal law or
custom having the force of law, deecide according to
that personal law or custom, and when fhe parties
are subject to different personal laws or customs
having the force of law, decide according to the law
or custom to which the defendant is subject.

This section reproduces the enactments marginally noted. When
the East India Company took the entire management of the territories
in India they adopted the plan of Warren Hastings and preserved
the laws of the Natives of India to settle disputes among them. The
twenty-third rule provided that Moulavies or Brahmins should respectively
attend Courts to expound the law and assist in passing the decree.
Subsequently when Parliament invested the Governor-General and
Council with the power of making regulations, the provisions and the
exact words of the aforesaid twenty-third rule were introduced into the first
Regulation passed on April 17,1780 and enacted by the Bengal (overn-
ment for the administration of justice, By sec. 27 of this regulation it
was enacted “that in all suits regarding inheritance, marriage and caste,
and other religious usages or institutions, the laws of the Koran with
respect to Mahomedans and those of the skaster with respect to the'Gentoos,
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shall be jnvariably adhered to.” This section was re-enacted in the
following year in the revised code, with the addition ‘of the word “succes-
sion.” Sec, 17 of the Act of 1781 constitutes the first express recognition
of Warren Hastings's rule in the English Statute Law. Enpactments to
the same effect have since been introduced into numerous subsequent
English statutes and Indian Acts.—See clauses 19 and 20 of the
Charter of 1865 of the Bengal High Court, the corresponding clauses of
the Madras and Bombay Charters, clauses 13 and 14 of the Charters of
the North Western Provinces High Court and clauses 13 and 14 of the
Charter of the Patna High Court.

Sec. 2 of the Indian Contract Act (Act IV of 1872) contains a saving
for any statute, Act or regulatign not thereby expressly repealed. This
section has been held to include the enactment reproduced by this
section, under which matters of contract are, within the Presidency towns,
but not elsewhere, directed to be regulated by the personal law of the
party. .

See. 14 C. 78r—where it was held that custom of dandagal is still
in force in Calcutta. If however any law or custom 1is already inconsis-
tent with the terms of the Contract Act, it would be held to be
repealed ; Sez Madhab Chandra vs. Rajcoomar, 14 B. L. R, 76.

# The leading case on the extent to which English law has been intro-
duced into [ndian law is Mayor of Lyons vs. East India Company reported
in r Moor's P. C. 176.

Additional High Courts.

113. His Majesty may, if he sees fit, by lettors
Power to establish «d- patent, establish a high court of
Tigeon big> oty judicature in any territory in British
1981, 6 18, & 3] India, whether or not included
within the limits of the local jurisdiction of another"
high court, and confer on any high eourt so estab-
lished any such jurisdiction, powers and authority as
ave vested in or may be conferred on any high ocourt

existing at the commencemen{ of this Act; and,
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SEC. 114.] THE INDIAN HIGH COURTS.

where a high court is so established in any area in-
cluded within the limits of the local jurisdiction of
another high court, His Majesty may, by letters
patent, alter those limits, and make such incidental,
consequential and supplemental provisions as may
appear to be necessary by reason of the alteration.

Advocate-General.

114. (1) His Majesty may, by warrant under
Aittmert oo s His Royal Sign Manual, appoint an
E:'S;g, :_‘;;e]nte-mml- Advocate-General for each of the

presidencies of Bengal, Madras and
Bombay.

(2) The Advoeate-General for each of those presi-

(1813, 5. 111, 1861, ¢. dencies may take on behalf of His

1o 8- 18] Majesty such’ proceedings as may
be taken by His Majesty’s Attorney-General in
England.

(3) On the occurrence of a vacancy in the office
of Advocate-General, or during any
absence or deputation of an Advo-
cate-General, the Governor-General in Council in the
case of Bengal, and the local government in other
cases, may appoint a person to act as ‘Advocate-
General ; and the person so appointed may exercise
the powers of an Advocate-General until some person
has been appointed by His Majesty to the office and
has entered on the discharge on his duties, or until
the Advoeate-General has returned from his absence
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or deputation, as the case may be, or until the
Governor-General in Council or the local gowvern-
ment, as the case may be, cancels the acting appoint-
ment.

PART X.
ECCLESIASTICAL ESTABLISHMENT.

116. (1) The bishops' of Calcutta, Madras and

Bombay have and may exeroise
:i:g;'%;‘:'g‘ff;a;dé}“ wif:hin their respective dioceses such
Yoo sy s Souff episcopal functions, and such eccle-
" F siastical jurisdiction for the super-
intendence and good government of the ministers of
the Churoh of Englahd therein, as his Majesty may by
letters patent, direct.

“His Majesty may also by letters patent make
such provision as may be deemed expedient for the
exercise of the episcopal functions and ecclesiastical
jurisdiction of the bishop during a vacancy of any of
the said Sees or the absence of the bishop thereof.”

(2) The Bishop of Calcutta is the Metropolitan
[1833.5. 04;1910,20d  Bishop in India, subject nevertheless
e Ealll to the general superintendence and
revision of the Archbishop of Canterbury.

“And as metropolitan shall have, enjoy, and exer-
cise such ecclesiastical jurisdiction and functions as
His Majesty may by letters patent direct. His
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§i] ECCLESIASTICAL ESTABLISHMENT,

Majesty may also by-letters patent make such provi-
sion as may Dbe deemed expedient for the exercise of
such jurisdiction and functions during a vacancy of
the See of Calcutta or the absence of the Bishop.”

(3) Each of the Bishops of Madras and Bombay
issubject to the Bishop of Calcutta
as such Metropolitan, and must at
the time of his appointment to his bishoprie, or at
the time of Ris consecration as bishop, take an oath’
of obedience to the Bishop of Calcutta, in such
manner a8 His Majesty, by letters patent, may bhe
pleased to direct.

(4) His Majesty may, by letters patent, vary the
limits of the dioceses of Caleutta, Madras and
Bombay. . '

(6) Nothing in this Act or .in any such letters
patent as aforesaid shall prevent any
person who is or has been bishop of
any diocese in India from performing episcopal func-
tions, not extending to the exercise of jurisdiction, in
any diocese or reputed diocese at the request of the
bishop thereof.

(1833,8.93.]

[ 1874, . 77, 5. 13.]

1. “Bisk "

“A Bishop is the chief of the clergy in his diocese or jurisdiction in
England, Wales or Ireland. A Bishop is elected by the King’s license tu
elect the person named by the King, accompanied by a letter missive
addressed to the Dean and Chapter, and if they fail to make election
in 12 days the King by letters patent may nominate whom he pleases.
The Bishops are the Lords Spiritual in Parliament. A Bishop has
three powers (1) a power of ordination gained on his consecration,
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by which he confers orders, etc.,, in any place throughout the world ; (2) a
power of jurisdiction throughout his See or his bishopric ; (3) 2 gower of
administration and government of the revenues thereof, zained on
confirmation. He has also a Consistory Court ; he visits and superintends
the clergy of his diocese.” — Wharfon,

As to Indian Bishops see 37 and 38 vict. c. 77 sec. 13.

The bishops of Calcutta, Madras and Bombay, are the on!y Indian
bishops who are referred to in the Act relating to India. Bishops have
also been appointed, under letters patent or otherwise, for Chota Nagpur,
Lahore, Lucknow, Rangoon, Tennevelly and Travancore.

118. Repealed by the Government of India
Amendment Act, 1916,

117. 1If any person under the degree of bishop

is appointed to the bishopric of Cal-

Consecration 1Ps  cutta, Madras or Bomba, being at

ey, P the time of his appointment resi-

dent in India, the Archbishop of

Canterbury, if so required to do by His Majesty by

letters patent, may issue a commission under his

hand and seal, directed to the two remaining bishops,

authorising and charging them to perform all requi-

site ceremonies for the consecration of the person so
to be appointed.

118. (1) The bishops of Calcutta, Madras and

_ Bombay are appointed by His

Salaries &nd allow- . .
ances of | l::stﬁgsl 3'an£ Majesty by letters patent  and the

4911833, 35, 89, 101; archdeacons of those dioceses by

1842, 85, 1, 3, 43 1871, > y . . &
c. 62,5 1, 1t prov.; bheir respective diocesan bishops,”

e 23 4 2 and there may be paid to them, or
il to any of them, out of the revenues

of India, such salaries and allowances as may be fixed
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SEC. 119.] ECCLESIASTICAL ESTABLISHMENT.

by the Secretary of State in Council ; but any power
of alteration under this enactment shall not be exer-
cised so as to impose any additional charge on the
revenues of India.

(2) The remuneration fixed for a bishop or arch-
deacon under this section shall
commence on his taking upon him-
‘self the execution of his office, and be the whole
profit or advantage which he shall enjoy from his
office during his continuance therein, and continue
so long as he exercises the functions of his office.

(3) There shall be paid out of the revenues of
. India the expenses of visitations of
the said bishops, but no greater
sum may be issued on account, of those expenses
than is allowed by the Secretary of State in Counecil.

119. (1) If the Bishop of Calcutta dies during
his voyage to India for the purpose
of taking upon himself the execu-
tion of his office, or if the Bishop.of
Calcutta, Madras or Bombay dies within six months
after his arrival there for fhat purpose, the Secretary
of State shall pay to his legal personal representatives,
out of the revenues of India, such a sum of money
as will, with the amount received by or due to him
at the time of his death on account of salary, make
up Yhe amount of one year’s salary.

(2) If the Bishop of Calcutta, Madras or
Bombay dies while in possession of his office and after
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the expiration of six months from his arrival in
India for the purpose of taking upon himself the
execution of his office, the Secretary of State shall
pay to his legal personal representatives, out of the
revenues of India, over and above the sum due to
him at the time of his death, a sum equal to six
months’ salary.

120. His Majesty may, by warrant under the
Peoslons [1823, & 3; Royal 8ign Mannal, countersigned
1825, 5. 15; 1833. ss. by the Secretary of State grant,

r 98 out of the revenues of India, to
any Bishop of Calcutta a pension not exceeding fif-
teen hundred pounds per annum if he has resided in
India as Bishop of Calcutta, Madras or Bombay or
archdeacon for ten years, or one thousand pounds per
annum if he has resided in India as Bishop of Cal-
cutta, Madras or Bombay for seven years, or seven
hundred and fifty pounds per annum if he has resi-
.ded in India as Bishop of Calcutta, Madras or
Bdmbay for five years, or to any Bishop of Madras
or Bombay a pension not exceeding eight hundred

pounds per annum, if he has resided in India as
such bishop for fifteen years.

121. His Majesty may make such rules as to
ot e Balis the leave of absence of the Bishops
’652'.11' 2, 3; 1871, ¢, Oof Calcutta, Madras and Bombuy
on furlough or medical certificate

a8 seem to His Majesty expedient.
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