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'tHE FUSION~~ EXECUTIVE AND 
JUDICIAL POWERS· IN INDIA. 

f/leprintcd from THE .LAW MAGAZE{E AND REVIEW, 

No. CCLXXXIV., for May, I892. 

A REFORM, long needed in India, is the complete separa-
tion of the Executive from the Judicial -runctions 

of the State-in other words, the abolition of the practice 
of vesting Executive officers with 1 udicial powers, whereby 
they are often called to adjudicate in suits in which their 
own acts or ~hose of their subordinates, done.in their 
Executive capacity, are the very cause -of complaint. So 
long ago as the year 1793, this blot on our Indian adminis­
tration forcibly struck Lord Cornwallis, then Governor­
G€f1eral, and he accordingly inserted the following passage 
in the Preamble to Regulation II. of that year, with 
reference to the practice which had previously obtained, 
of empoweribg Revenue officers to preside as Judges 
in Courts where complaints in Revenue ~tters were 
adjudicated :- -. 

" It is obvious that, if the regulations for assessing and 
collecting the public Revenue are infringed, the Revenue 
officers themselves must be the aggressors, and that indio 
viduals, who have been wronged by them in one capacity, 
never can hope to obtain redress from them in another. 

• • 
The Revenue officers must be deprived of their fudicial' 
powers. All financial claims of the public, ""hen" disputed 
unde~ the Regulations, must be subjected to trte ~gni~~nce 
of Courts of J udicature, su~erinte~ded bv Judges whot 
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from thl(ir official situations and the nature of their trusts, 
sh~l n%nlY be wholly uninte~&~n the result of th~ 
decisions, but bound to decide impartially between the 

• public and the proprietors ,\f -land, and also between the 
latter and their tenanls lt The collectors of Revenue must 
I 
not only be divested of the power of deciding u~on 'their 
own acts, but rendered' amenable for them to the Courts . .... 
of Judicature, and collect the public dues subject to li'r 
person'al prosecution for e;'ery exaction exceeding the 
arnount which they are authorised· to demand on behalfr ot 
the public, and for every deviation from the regulations 
prescribe8 for the collection of it." 

It wa~ uncler the ,'egtmt- then established that Bengal 
recovered from the wretched state of destitution in which 
that province, now so prosperous, had remained plunged 
ever since it came under British 1 ule in 1757; and 
the subsequent establishment, in other provinces, of Law 
Courts to which Revenue officels were made amenable, 
prod uced likewise the most beueficial effects. AlaI ge 
division in the Presidency of Bombay may be cited as an 
example. The condition of the Deccan in the years 
1840-50, was thus represented in the Settlement reportt; :-1' 

" The over-estimate of the capabilities of the Deccan, 
acted upon by our early collectors, drained the country 
of its agricultural capital, and accounts for the poverty 
a.nd distres~ in which the cultivating population has ev;r 

:-:;j<nce been plunged. Even now, little more than a third 
of the arable land is under cultivatio~." In 18154, however, 
industry, encouraged by less oppressive assessments and 
Detter protection of private rights, had developed with 
"such marvellous rapidity, that the Government of Bombay 
wrs1:e on the 26th July of that year :-" There never was 
a time' during the known history of Western India when 

, • Bn.e Book ou the DecwlI Riot Commission, 1878, paragraph 33. . , . 
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land suitable for the growth of graill waG in greater •• 
~mand. It may be sa, with almost literal truth t'bat 
not a thousand acres of land which had been cultivated 

• during the memory of mall', .ue now to be found uncul-
tivated in the Deccan and the Kon~ah."· 

This fair condition of things, however, was not llestined 
to last under the iFeSpon.,iblc form of government imposed • • 
.on India in 1858. The prosperity of the agricultural classes 
attracted the attel;tioll of tl;c Revenue authorities; and 
cltravagant assessments imp0,>cd on twd soon stl'ippen th,.e 
cultjvators of the savings they had laid by in prosperous 
years, and reduced them to the state of destitution in 
which they were ovel taken by the drought of 1~7, when 
millions of persons peri shed flom want of food, and 
upwards of two million acree; of land fell out of cultiva­
tion. Vainly lw<i the people protestcd against the 
oppressiveness, and even th e illq;ality of the new rates, 
and when, on appeal to the High Court, a ~ultivator . . 
shewed that the assessm cnt of hlS field greatly exceeded 
the limit of one-sixth of the gross produce laid down in 
the Government regulations, and oLtained a decree in his 
f~'our, a Bill was introduced in the Legislative Council 
withdrawing all disputes regarding Revenue and the conduct 
of Revenue. officers flOlll the cognizance of the Civil 

• Courts. This measure, which was passed in 1875 as the 
Bombay Revenue JW'isdictio1t A ct, was as· complete. a 
repudiation as can. be imagined, not only of the plee,;o£. 
implied in-the Plcamble to Regulation II. of 1793, but of 
the plainest principles of justice. 

The retrogression involved in this action of the Indian 
Government, together with other steps taken in the same 
direction, has had a. vepy detenorating effect oa the 
character of our IndIan administration. The a:lOmalou~ .. t 

B11I1 Book 011 tile D/1&ca:1 Rh'Js Commission, 1878, para,aph ql} 
,I • 
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Gourts.<t Law, presided over by Executive officers, which 
ar~ established throughout I,gpia, clearly afford und?e 
facilities for the enforcement of arbitrary demands on 

• 
behalf of the State, and have' wrought much injustice. A 
striking instance of "tQe evil thus produced has recently 
come to light through a Judgment of the Judicial Committee 
of the Priv:yCouncil, defivered oV thf' 2r~t November, rligr.* 

The owner of the Singampatti estate in the Presidency 
of Ma'dras was, during his minc'irity, d~prived in the follow­
jng remarkable manner of 48 square miles of mountain 
land belonging to that estate. The management of the 
property 'had been taken over by the Government through 
its Cou~t of \Vards, on the plea of protecting the interests 
of the owner during his long minority; soon afterwards 
doubts weI e suggested Oil behalf of the Govclllment as to 
the v:didity of the Infant's title to the mountain tract in 

,question. Later, a Survey of-ficer, vested with Judicial 
powers, under a Gov(,ll1!11ent enactment known as the 
Bmt11dal'y Act, w~s directed to adjudicate in the matter, 
and he Jecided that the mountain tract was Statf' propel ty. 
Thereupon t11e Government kept possession of the land, 
and appro pI iated its prodnce. 

The owner of Singamp:1tti, when he h::ld attained his 
maJonty in r880, appealed from the decree of the Survey 
officer to the Civil Court of Tinnevelly, adJucing a grant 
of the estat~ made to his anccstor by Lord Clive in r803, 
and full evidence as to its extent for a period beyond living 
memory. The J uc1ge of Tillnevelly, who is a lTIw-nber of the 
Government Civil Service, partially admitted the ()wner's 
claim, but the High Court of Madras (which is presided 
'over by a member of the English Bar) reversed his decree 
on i.ppeal, ar.d granted the ful!'redress prayed for. Against , 

\ 

• The Times, I,aw Report, Nov. 21, 1891. The Secretary of State fvr India 
;/1 elf.mcii ~ NI111akutti Sivas!lbY<lttla~a Tevar [sic. Qy. Ai),ar.-ED.J 
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this decision the Secretary of State for India .ppealed to 
the Queen in Council, l.\w.t the decree of the Madras Court 
was fully affirmed by the Judicial C~mitt.ee, and it was 

shewn at the same time'that, so far back as r843, and 
again in 1857 and r858, the .Government were aw..re 
that the land they claimed was part of the Si::Jgampatti 
estate, ;nd that. it ha.li. been d~alt with as. such by their 
own officers in th~ years just mentioned, 

The public in this cou!ltry will dOllbtless he startled at 
'he revelation, of such proceedings nnde! the" paternal" 
administration of the Government of India,. which has 
gt'nerally been crt'diteo with fall' iuteIltions. In this 
instance, howpvcr, the intention itself seems to ~ the weak 
point; and, unfortunately, the case is by no means an 
isolated one. Instances of deliberate II1justice have occa­
sionally come to light. bet! ity ing a degree of boldness and 
systematic rombinatioll, which could scarcely have been 
attained WIthout habitual practice; and.when the difficulties, 
dangers, and expense of contE'IJC:hng with a Government 
(virtually despotic) are considered, the cO.lldusion seems 
inevita.ble that the cases which have come to the knowledge 
of the puuhc form but a small fI actiolJ of the number of 
those whicl! have actually occurred. A few of the knowu 
instances m~y perhaps be usefully cited here. 

In the Kath SliLcc~~i(>n case a lalldowner in the Bombay 
Presidency died, lea\"ing a wioow pregnant at the time of 
his death. The Government, Oil the plea that the decea";ed . . 
had left lle) heir, seized his lands and personal property. 
The unfortunate widow soon afterwards gave birth to a 
male child, and, as his guardian, claimed her late husband;s 
property; but every obstacle was placed in the way of her 
getting it. She succeeded ill obtaining fr~m the 
Civil C<)urt of Ahmedabad a certificate of facts which 
esta\>lished her right, but the, Govermnent orseled 
the Judge to revok,r, that coertificate. The WIdow then 
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appealed t<lthe High Court of Bombay, when every effort 
WaS made by the Government to .!'ftn aside the jurisdiction 
of that Court; and the spoliation would have been 
eomplete, had not the H;igh Court vindicated its right, and 
fir£11ly performed its duty." In the course of the Judgment. 
delivered in 1874, the Chief Justice of Bombay said:-

" I have met with no other case r'i\ the course uf my long 
experience, which bOl e plainer marks nf falsehood and 
fabrication. . . . One most e>.traordinary circumstance 
is that, after a long contest in the Courts, the Government~ 
through the~r officers, requested the Judge at Ahmedab, ... d 
to revoke that certificate, and the Judge was weak enough 
and ill-advIsed enough to suspend it. . . . Furthermore, 
there was a hue and ClY throughout the country, raised 
through the officers of the Government, to destroy the 
woman's credit, in order to prevent her fighting her own 
a~d her son's battles. That was a very extraordinary 
course for Governwent officers to pursue. The 
conduct of the Government necessarily protracted the 
proceedings. Under all the circumstances judg­
ment must go for the plaintiff with costs." 

In the Oudh case it was again a woman who was selected 
for spoliation. The seclusion of females in the upper 
dasses of Oriental society places them at a great dis­
advantage in protecting their property. After the Mutiny 
~f .857, a Hindu lady of Oudh, Thakuf:l.in Sukraj Ruar, was 
forcibly dispossessed of her lands on the plea of her dis­
affection to the Btltish Government, and she ~as, at the 
same time, allowed 110 opportunity to justify herself. She 
la~d her complaint before the Assistant Commissioner of 
the wovince, \"ho ex~rcised both Executive and Judicial 

"functions; and a full investigatio'n having proved the charge 
of disaffection to have been groundless, a decree was given 
for tilJ res1;.9rat10n of her lands; but the Government stopped 
the execution of that ,,~ecree,· and ordt red the case to be 
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tried by a superior officer, the Deputy Commis.kmer~ of 
Oudh. This second trial ,resulted likewise in favour of 
the lady, when the Governmp-nt, loth. to &ive up the 
property, once more suspended the execution of the 
decree, and ordered that the case t51;ould be taken up by 
the Chief Commissioner. This. officer, who held the 
highest post in the .pJOvin~e, simply reversed th~ judgments 
~f his subordina.tes,. without 3.Ss ignin g any ground for his 
decision. Thus th e widow \vas left bereft of her property. 
T)~re was no Tribunal in IIldia to which she could appcat 
from.this last decree : but her friends assisted her in laying" 
her case before the Queen in COUJlcil , and, after )~ng years 
of anxi ety and pri vati on, th e appellant obtained,tfrl I87I, 
an Older for the restitution of her estate of which. she had 
the!l. for fourteen years, ueen iniquitously deprived. The 
following passage ill the ] uJgment of the Judicial 
Committee will show the sense which the Privy Council 
enterta ined of the conduct of the G<+vernment· in this 
lamentable case ;-

" It would be a scandal to any Legislation if it arbitrarily, 
and without allY assignable reason , swept away such rights; 
and in this very paillful case it is, at all events, agreeable 
to their L ordships to find that 110 such scandal attaches to 
the L aws in .force in OuClh, and that the cruel wrong of 
",hich tbis lady bas been the victim is due to the misappre­
hensionof' of the law by the Chief Commissio·ner. Their 
Lordships cannot bu"t express a hope that, by an act of 
pre-mpt ju5tice and a liberal estimate of what is due 
to this lady, the Government will relieve he! from further 
litigation. She had two decisions in her fav9ur carefully. 
and correctly adjudged, which, as they were consistent 
with the plainest principles 'of justice, it should haye been 

Fat the delicate term "misapprehen~ion" some migltt be inclined to 
• substitute disregard.-J. D. 
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the effeit of all appellate tribunal, unless the law controlled 

it: to maintain." 
A matter for ~ep regret, in' connection with these cases, 

is that the ·officers, whose conauct aided in the perpetration 
of such glaring inju~ti£e, were visited with no puhlic signs 
of displeasure by eith.er the Viceroy or the Secretary of 
State for .India. And when , .. is re,rnemherf'1i that the 
Government of India is re~ponsible to no authority except 
ParjiameIlt, where Il1dia is nor represented, it will be seen 
that the refiimc of I ~5.s-61, by which India is being ruled~ has 
provided no remedy or protection whatever against. abuse 
of the· extraordinary powers which it ill trnsteo to the. 
Covel"lWl1cnt of tb",t countl). Can any doubt be enter­
tained as to the issue, if this perilous situation be 
prolonged? 

J. DACOSTA. 

P.S.-Since this article was written, another case of 
spoliation has been brought to light in a Judgment of 
the Judicial Committee of the Priyy Council, deliverl;d 011 

the 6th February, 1892.* In this instance, the Government 
having become possessed of the Bha unalldpur estate in 
Monghyr,. claimed a slice of the neighbouring estate of 
Ishakpur, and took forcible possession of the land, without 
submitting tlJeir claim to any Judicial decision whatever. 
The owners of Ishakpur filed, in 1862, a snit fdr the recovery 
of their property; but owing to the obstacles which they 
encountered, it was not until 1870 that a decree for its 
restoration could be obtained. In 1883 the Government 
agaiQ claimed the same tl~act, and filed a suit for its 

Times, L~ Report, Feb. 6, 1892. The Secretary. of State fllY India in 
t!:J!l1Icil ,. Dllrbijoy Singh and others • 

• "A 
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possession, without, however, shewing any new ground for 
their action; previously to r862 they had acknO\~iedged 
and dealt with the land in question as belonging to the 
Ishakpur estate; and the ordinary law of Timitalion would 
have debarred their renewed claim aftei" so long a period; , 
but they had taken care to exempt themselves, by legislative 
enactment, from the. opera~on of th<1t law. 

In order to place the respective positions ot the con-
• 

tending parties in a' clear 4iglit, it is necessary to remind 
En~ish readers that the Courts which have jurisdiction 
in tIle first instance in such suits in India, are presided 
over, not by independent Judges or trained lawyers, but by 
members of the Indian Civil Service, whose advancement 
depends in no small measure on the satisfactio~ whrc'h they 
afford to the Government, and who, on the other hand, 
may, at any time, be removed to a distant part of the 
country, if they incur the displeasure of the Authorities. 
Under such circumstances, their anxiety to avoid causes of 
displeasure to the Government becomes -quite intelligible. 
Indeed, there seems no other rational way of accounting 
for the frequency with which wrong decisions are delivered 
by plovincial courts in India, in suits in which the Govern­
ment have an interest. In the present instance, the 
Subordinate Judge decreed partly in favour of the Govern­
ment; but the' High Court of Bengal, on appeal, reversed 
his decree and dismissed the Government suit with costs. 
This Judgment has now been affirmed by the ] udiciaJ. 
Committee Qf the Privy Council. 

~p ,//t!6J06 tlr eS·of'/! . 
(1$4 1RlI:J)I(IlQ. i161('iCfi! II 

• National.Llbrary, ~JiK.dLJ. . 

J. D. 
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JUDICIAL INDEPENDENCE 
IN INDIA 

(Reprinted from 'FHE L,\w MAGAZINE AND REVIEW, 

A 1tgust, 1892.) 

A- MILLION of Englishmen, at home and abroad, have 
doubtless read, with feelings of satisfaction, the 

following sentences in a leading article in the lJmes oj 

May 23rd last ;-" There is llotl1ing in all our institutions 
of which we arc more justly proud than the absolute 
independence of the Judicial Bench, and t1:ere is none of 
our traditions which we would more gladly see reproduced 
and perpetuated in the :;1 eat communities which. it has 
been our destiny to found in distant lan(ts." At the same 
time, the following question must have arisen in the minds 
of many readers, viz. :-" \Vhat have we done towards 
perpetuating that glorious tradition ill India, among the 
largest community that Providence has placed under 
British rule?" 

Judicial independence ill India is to be found only in the! 
fctur Presidellcy High Courts, which exercise' a limite9 
original jurisdiction, and are open to appeals from the 
Provinces. In the rest of the Indian Empire such indepen . 

• 
dence is rendered simply impossible by the tribunals being 
presided over by members of the Government Civil Service, 
who are subject to the immediate control of the Executive. 
In certain Provinces the Jlldges are actually Execut.ve, 
officers vested with Judicial powers; and the result M this 
aqoma.1ous system is that appeals from d~isions given 
under official pressu:~ire obstructed uy the Exccu~~d 
preveuted for years ~m being hcardJ~ determined in a 



2 JUDiCIAL INDEPENDENCE lN INDIA. 

High cturt. Authentic illustrations of this state of 

things will be found in the. Law Magazine lutd Review, 
No. CCLXXXH., for May .last, under the heading of 

" The Fusiott of Exewti'i.'e tlnd Judicial ]>O'iJ./(; rs in India." 
Under sllch circtllll~tances it will easily ue lllldel stood 

that the light of appe~l to a High Court is held in the 

highest cs(il1lation by the pcopfc of Itidia, who look to it, 

not only for an impcntial ::InQ efllightefled. decision of their 

suits, but also for a whole:,orne cOIltrol over the proceetl: 19S 

'of the, subordinate trilnmals throughout the coulltry. 

Unfortul~atcly, snch contIOl is seriously impeded by the 

action of thc Executive in t!Je manner just alluded to, and 

!Jy ihe' 'numerical 'Ji:>pl0portion existing bdwt;'CIl the High 

COUI ts and the estaLlislllI1Cuts which they,are expected to 

control. For example, ill the Beilgal PlesiJeIlcy in 11-)8<)-<)0, 

th<.! District alld inferior Courts determined 491,29R cases, 

while tllC High COUI t disposed of 4,636 appeals and a pplica­

tions, lc,wing 3,65-1- cases pending. (BluelJoo/. 250 oj 1HSlI.) 

That so unsati:,f,Lctory a state of things as bas LeclI 

lllen tiolled above should pI evail in a COll ntry wheJ e we 

have long prided ourselves on having gaincd the conl1JelJce 

of the people by our impartial administration of justice, is 
due to causes which a shor t ret! ospect into the history of our 

] urHcial admillistrntion in that couniry may sufficc to explain. 

In 1726 < Mayor's Conrts weI e Ell st established by Royal 
l..-ettcrs Patent at Calcutta and Bombay, and the Regulating 
Act of 1772 constl tllted the SUpl erne Court of Bengal for 

the purpose of affurding to British subje~ts 'in India the 
protection which the East IlJdia Company's Courts, 

founded 011 native Jaw awl native procedUl:t;:, were incapable 

oCe providing. Later, Supreme Courts were established in 
·Madrfls and Bombay, and these, with the Supreme Court 

at Calcutta}" always remained ClOwn COUlts, their Judges 
bflt!·~ .mem~el s of the EngJish Bar, nominated to the Bench 
by the Crown. 
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On the other hand, the Native system of ~dministration, 
adopted by the East India Company, was based on the . . 
union of all authority-]u~icial, Fiscal, and 'Military-in 
the same hands; a system which is' sain to have worke~ 
successflllIy while the rulel s and the people were of the 

same races, spoke the sar;~e languages, and obexed the same 
~ode of morality, ~ut which ,was unsuitable for a.n alien 
Government on whom the restntining influences of race 
ar(i education were entirely wantiug. Modifications ill the 
COinpallY's system WCle introduced from time "''1:0 time. 
t:: llder 'Van"en Hastings, an Eqglish Collector of'Revenue, 
aided by a Native assistant, di"pensed in each Disiiict both 
Civil and Criminal Justice, and appeals Jay flOm these so­
c,dled " Distl iet Courts" to two Sltddcr Courts, the olle ill 
Civil, the other in CliminaI cases. In J 774 Provincial 
Councils or Com ts, presided over by three Judges, were 
created wi til appellate jurisdiction, and further changes were 
iutroduced latel; meanwhile a cOllJiict ;rose between the 
C1\ 11 alld tbe Judicial authorities ill Calcutta, and the 
21 Geo. ITL, c. 70, which settled the cOlltentions, constituted 
a Court of H.ecord, with appeal to the King in Council. 
In the East India Company's Courts, however, no 
important departure from the native system occUlred until 
1793, when L'ord Cornwallis effected a separation of the 
Judicial from the Executive functions of tM State, by 

depriving Executive officers of dieir Judicial powers, and 
rendering thJ:lm amen;ble to Courts of Judicature, which he 
then created and placed under the superintendence of Judges 
wholly uninterested in the result.Df their decisions. 

This was the first attempt at fostering Judicial indepen­
dence in the Courts of the 1I:ast India Company; and -it:; 
success was both rapi.d and far-reachirlg. The cLange, 
hbwev~t, was mast dista~teflll to ,th~ Exet~tive, wbase 
power it curtailed Vd regulated;: and as the-ftftt'ran 
Legislature waS j:henlas it still il5, enlJ.}i" ip the hands of 
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the Executive, new changes were enacted after Lord 

Cornwallis's retirement, which completely subverted the 

sound princii)les of his legislation. The Civil Jurisdiction 

~f the Provincial COUl't~ was abolished, Criminal J urisdic­

tion was conferred on the Civil District Judges, and 
Magisterial authority on'the Collectols of Revenue. Great . ~, 

confusion and uncertainty arose soon afterwards from tllC 

multiplicity of the enactr~ents, and an Indian Law 
Commission, with the late Lord Macaulay as its Preside1lt. 

was appointed under 3 & 4 William IV., c. 85, 'for 
recommefiding reforms in the administration of Justice ill 
India, • 

The [l1::.l Report of the Indian Law Commission, with 
a Penal Code drafted by it, was submitted to the Govern­
ment of India ill 1837. Thc work was not cOllsidelcd 

,<satisfactory, and was recast hy MI. Dlinkwater Bethulle', 
who sU'.:ceeded Mr. Macaulay as Legislative 'Mcmber of 
Council in India.· This second edition, 110\\ C\ el, was not 
mOl e successful than th( tilst, and the pi ojectcd Code 

remained shelved until 1853, when a new Council of tIle 
GOVCI nor-General, of which the Chief Justice of Dellg.1I 
was an ex-officio member, having been constituted by 

16 & 17 Vict 'j c. 95, the wOlk of Judicial reform was 
f(,SUllIed and Sllcc('ssfully concluded, through 'the labours of 

tl,lat emincflt law) er, the late Sir Bal11es Peacock. Tbe 
Penal Code, on the revision of which M1'. Peacock 
bestowed yeal s of the most devoted attention, was read for 
a third time alld passed in 1860, when it was declared in 

the Council n"m. con. t11at "the Code could be safely 
adopted as the universal law of India." It may be said 

th:lJl: our Judicial administration in India had then attained 
its highest level. I 

(. 

*eII would be< a mistake, no doubt, to q,hcnbe the failure ahhe fof LOI d 

Mac~nd of Mr. Be\h1,Y1e in frammg a Pen\, .code, to any want of legal 
acumen, lIeeing that t~ Vad to perfOlm (he~. task; not as independent 
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Meanwhile the aggressive policy of annexatioJl, pursued 
by the Government against our Indian allies and feudatories, 
resulted in the lamenta~le disasters of r857-8, and . . 
eventually In the transfer of the Government 'of our great 
dependency from the East India <;otnpany to a member of . . . 
the British Cabinet. The virtually irresponsible system of 
aoministration, which WetS then ad'opted for India, struck a ., . 
heavy blow at Judicial independence. The Secretary of . .. . 
State for India, in whom were centred all the powers that 
htd heen exercised by the Court of Directors and the 
Ik~ard of Control, was made responsible only to Parlia-

• ment, where India has no direct rl'presentation'; and the 
"Indian Coullcils Act, IR(n ," by removing' tjf Chief 
J nstice frol11 the Governor-General's Council, left the 
Legisbture entirely ulldor the rontrol of the Executive. 
The 2.~ ,,-\: 25 Vict., c. 1O-/-, which aholished the Supreme 
and SlIddcr Courts, and conferred their jurisdiction on thtt 
present High Courts, ~,truck another blow at t-I'le inde­
peIlCll'llce of the Judicial Bench in Iudia, by ruling that, 
wllile one third of t11e Judges of a High Court may Le 
English Barristers, the remaining two-thinls may consist 
of Civil servants of the Government and of Pleaders of 
Courts where the law administered and the procedure in 
use differed materially from those of Crown Courts. It 
must he ad;nittcd, however, with regard to the civilian 
j uelges appointed ullder that Act, that 'the health:\, 
atmosphere, which they breathed in their new sphere 
of action,. soon r~vivcd that spirit of fairness and 
illdependence which is innate in the great majority 
of Englishmen, U ufO! tunately, however, some of the 

• number seemed unable to throw off the trammels of 

• • 
lawyers, but in consonance with the views, and sunject to the influence, of tlJe 
Government of which they were the servants; while Si~ Barnes Peacock's 
indeptfndent position as Chief Justice placed him beyond t~ reach of al\ sllch 
influences. 
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tl1eir prey~ous official train~l1g, al:\ evIl which was aggravatM 
by the allurement of promotion in the Executive serv.ice, 

which was, at the:' same timel held olit by the Government, 
An unseemly· COIl fl ict then ensued l)ctween the Executive, 

'YllO seemed detel mineti ~upon al bitral ily interfering in tlw 
proceedings of the' Law Courts, and a number of the Hi~h 
COlllt Judge;;, who stood'up for tl:~ supremacy of the Law. 

The <;::riminal Code and th9 Code of Criminal Procedure, 
as rev is cd by Sir Hal nes Peacock., proved invaluable instru­
ments in the hallds of the Hidl Courts, for redressi,tg 
wrong decisions Oil appeal, and for g-uiding Sessions Jlld~es 
and 11agi'!;trates, who laboUl under special <iifficlllties in 

the due {li'icharge of tlleir fllllction~, owing to the following 
circumstances cOllllecte:'d with the Police. In a cOtlntry 

whele the lulers alld Engli <;hmell generally hold no social 
intelcolllse with the Natives, the Police have exccptioll:d 
~ppOl tllnitic~, through misl Cpl l'''l'lltation, tIll Celts, and 
violence:to C'xtort money flOll1 the igllolallt, tll c tilllid , and 

the unplotccted; ;nd a gleat pfopol tioll of this ncfnl ions 
income is dCliveu from \Vitnc~c;cc; ill Climillal cases. The 
Police are allowed to anest all pelsons as witll f''iSeS whom 

they may bclieve to be possessed of information rcgal dillg 
the case in hand. Murdcls and miuor crimes, and even 
accideutal deat!.:, tllU~ furllish pal ticular OppOl tunities for 

extOltioll. Among th e persons t:lken up as witnessf's, all 
wl}o have' <1.11)' pecllnial y mcallS willingly pay to escape the 
usual Oldeal, whicll cOl1 sbts ill wItnesses being, at the 
discretiolJ of the Police, 111:11 ched in cllstody to the llearest 
Magistrate's COUl t (which may be ten miles away), and 

thence to the Court of Sessions, their incarccration often • 
lasting several months. The 1 ccalcitrant and the poorest. 
wJl~rell1aill in the hands of HlC Police, ale tIl en tutored 

\ 

(and tOl tured when nec~ssary) as to the evidence required 
of them. Th~( Police generally being the plOsecutorr" al e 

int.e~ in ploct1l"i9~ a r.ol1viction\.,and this they have 
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little difficulty in accomplis~in.g. $0 long as tbei~ .criminal 
metllods of producing evidence are not interfered with. 

Those unacquainted with lndia. to Whom the above 
statemeut may seem to reqU.lfe cOllfirmation, will find snch 
confirmation in the AOIl·lillistratiol1.Reports of the Govern­
ment itself, no less than sixteen police officers having beeri 
foulld guilty of inflicting torturc in' the Province of Bengal, 
as statcd in the Administration Report of tha"t Province, 
i,ublished in 1R7K.· \VhC1t it' is considered that 'a well· 
gl~ullded feal of tcvenge has raised almost insuperabl~ 
difilrulties 111 the way of evioence being produced against 
the ~)()lice, the legitimatc inference is, that the cases in 

which police officels bave beell convicted oftOlture, form 
hut an ilJsig11ifirant flaction of those in which ~ey have 
been gUIlty of the pJartice. The following arc among the 
pro\'ed instanccs 1 eCOI ded in the above-mentioned Rcport, 
Tn l\Ii<inapOle two constRblcs wcrc sentenced to fiver 
and two yeal s' imprisonrnent respectivcly for cllishin~ a 
\Yoma 11 11l1l1cr a heavy stone to extort a confession of 
gllllt. III H Doghl) two police officcl s got a ye,u 's imprison­
n)(,l1t for tOl tUl ing a woman to oht,lin evidcnce' <lg-ainst her 
husband. In Nnddea a woman was so ill-treated that she 
killed ht'lsclf, the C'ollstahle prescnt havi1lg been scntencecl 
to imprisonment for a twelvemollth ollly, as evidence of his 
having taken 'an active pal t in the crime was not produced. 
{n Mymcnsing a policc officcr and two constab}es tortured a 

man to death, and were sentenced to fourteen years' !+;orous 
imprisonm~nt. A reTna! kable case is that of a sub-inspector 
in Midnapore, hied for torture and let off by the Court, but 
dcpm tmentally degraded, whereby it became evident that 
his departmental superiors believed him to be guilty; a 
case in which one would think that hc ought to have .een 
dismissed from the Service. This is one of the ma~y 
inst~ces that have come to light of the- extraordinary • 
influence which th(} Police exerc~e over the '... of 
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fhe Department, and over Magistrates and Judicial officers 
·e 

generally. 
Sir Barnes Peacock's Codes, which were framed with a 

knowledge @f the' practices ju~t mentioned, inaugurated a 
new ela in the administration of Criminal justice in India, 
~ith the result that tI\als began to shew an abnormally 
small proportion of convictions. 

N ow, the Indian Governrne~t, in t1Je person of the 
Secretary of State for India: reFes on tavourable Admiuis­
tration reports for obtaining countenance and support;;in 
Parliament and \\itll the public at home; and when the 
criminal statistics and the judgments of the High Courts 
expose1 the llideous blots which disfigure the adIllinis­
tration 01 Justice in Iudia, the Executive became alarmed, 
and diligently set themselves to the task of satisfymg tbe 
requirements of the Goveml11cnt legarding the tenor of the 

,official reports. The blots cOlllplailled of having come to 
'light through appeals made to the High Courts, it was 
deemed expedient' io prevent such appeals as much as 
,possible. A" Climinal Procedule Amendment Bill" was 
accOldingly introduced in 1870, which provided (in Section 5) 
that an Appellate COUl t should have power to enllance a 
sentence, and (in Section 272) that the Government may 
appeal from an acquittal, without limitation of time; that is, 
that a man may, for instance, twenty years after his acqnittal, 
be re-arrested, tlled and executed for murder. This was, 
indeed, holding an uneven balance bet ween the Crown and 
the subject, seeing that the latter is limited to ,ninety-nille 
days for appealing from a conviction. A native Association 
thereupon represented ill a Memorial to the Government 
'that" they were 110t aware of any peculiarities in the COll­
stitl'tioll of Indian society whi~h required this exceptional 
and alfnost vindictive power in the hands of the Govern­
ment; that a?l acquittal was an acquittal, and th<\t the 
or~ the' Court ~?]ght to receiv,'1 the respect of the 



JUDICIAL INDEPENDENCE IX INDIA. q 

subject and the Crown alike; that such legislation had 
the tendency to place the Executive in antagonism ~hh the 
Judiciary, and to prove subversive of public morality and 
Judicial independence." Thtm, with regard to ·Section 5, 
tile memorialists submitted that "tq,e ·object of an appeal 
was to secure the ends of justice, and would be frustrated 
when the applicant was restrained fr'om seeking the desired 

•• • 
I edress by a fear of the enhancement of his sentence." . .. . 

These representations, sUlfported by stroDg expressions 

of l~al public opinion, led to amendments prohibiting the 
enIla cement of punishment on appeal, and limiting to six 
mont s the period in which the Government may appeal 
from an acquittal. The first of these two amendments 
was subsequently withdrawn, and protests againM' other 
objectionable features in the Bill were unheeded; finally, a 
new Criminal Procedure Code was passed in 1872, with 
many provisions which can be justified by no acknowledged 
principle and which all tend to prevent appeal. from 
I eaching a High Court. Section G4! empowers the 
Government to transfer any Criminal case from one Court 
to another Court of equal or superior jurisdiction; and 
Section 249 provides that when a witness is produced 
before a Court of Sessions, the evidence given by him 
before the committing Magistrate may, in the discretion of 
the presiding ) udge, be treated as evidence in the case. 
Now, it should be bOrDf) in mind that the evidence produced 
in the Magistrate's Court is given when the witness has 
been, and s!ill remains, in the custody and power of a 
notoriously corrupt Police. 

The worst feature in the new Code is perhaps its system 
of summary trials. Under Chapter XVII!., Part V., a 
Magistrate is not hampered. by any form; he may take 
whatever evidence lIe thinks fit, and then give his Judgment t 
he is pot bound to record his reasons, and- Section 227 • provides that, in cases iNhere no appe, lies (i.e., w~~e 

, .' 
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sentence is not more than imprisonment for three months, 
." or 200 rupees fine), the Magistrate need not record the 

evid'ence of witne~ses, his reaSOllS for passing Judgment, or 
draw up 8. for01al charge .• Now, Magistrates have, not 
unfrequently, been .fo.und to have summarily disposed of 
cases which did not come under that Chapter: at the same 
time the right of app~al became nugatory, seeing that no . ~ 

records had been kept. 
The Right Hon. Sir Ricliar9 Gal tll', late Chief] ustice of 

Bengal, who zealously strove to wise the administt ati(',n of 
Justice in that conntly flOm the low moral cOl1uitiol,r into 
which it had been aJJoweo to sillk, has 1 ecordcd his opinion 
on the subiect in :1 c.:nlall book." from which I take tile 
libert)' "bf quoting the following s~ntences, as they succinctly 
represent the actual state of things in India :-

" \Vhen the functions of a Policeman, a Magistr,lte, and 
a Judge are all llnited in the same officel, it is vain to look 
for justice to the accused. Illlagine an active ) oung 
Magistrate, havil~g heatu of some daring robbery, takin~ 
counsel in tIle first place with the police, with a view of 
di~covel ing the offender. After two 01 thl ee vain attCll1 pts 
he succeeds, as he firmly belic\'es, in find inc; the 1 ight man; 
he then, still in conceIt with the police, suggests inqllilies, 
receives 1l1formatioll alld hunts up evidence through their 
agency, for the purpose of bl inging home tIle charge to the 
suspected 'pelson. He next rlOcecds to inquire, as a 
Magistrate, \\ hether the evidence which he himself has 
collected, is s'lfficient to .i ustify a committal; and havlllg 
come to the conclusioll that it is, he tJ ies the prisoner 
in his Judicial capacity without the assistance of a 
jury, and convicts hi~. The Police, UPOll whom the 
Mc:Igistrate is obliged to depend very much for his facts 

'and iMormation, are neither honest nor reliable. There is 

, 
.. Fc'll' Plain Trlltl s About Illdia. W.( THACKER & Co. 1888. 

, 
,( , 
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always the fear that the charge against the prisoner may 
be the work of some wicke<;i conspiracy. It so~etimes 
happens that the Police themselves are engaged as the 
chief actors in making these q,bominable c'larges. To be 
hied by a man who is at once the ju~ge and prosecutor is 
too glaring an injustice; and it is o'nly wonderful that a 
system so indcfensibl.e shoul~ have b~en allowed to prevail 
thlIS long under an English Govelnment." • 

Under the Cil cmn;tances. described in the foregoing 
P<1gc\ it would he vain to look for Judicial independence. 
in on\Indian PlOvillccs. Nature abhors vacuum le!:>s than ~ 

Despotism 11ates independence on the J udici'al Bench; and 
despotism of the \\'01 st t) pe h;cs been imposed oy us on 
Ollr fellow subjects in India. An Oliental de~ot is 
lestrained in his lapacity by the fcal of lebellioll; no snch 
fcar call affc ct tht' nIler whom wc Imve invested with 
despotic pow('r, seein:.; that the wlJOle militalY and naval 
(ol('es of the Hlitish Empile stand at his back reCJJ:Iy to 
(') llsh any instll rectiOIl<l1 y manifestation in "India. 01 ien tal 
despotism is mitigated l)y the sympathy which a common 
oligill 81ld a common Llith oeate betwcell the ruler and 
his subjects; 110 such s) mpathy can exist between our 
Secretary of State and the two hundled millions of Indians 
whom we have placed nnder his despotic rule. In Oriental 
Pdncipalities ~Ild Kingdoms the fundamental laws of 
so~iety and the principles on which they are based have 
descended from time immemorial, and are acknowledged" 
dS immutable. by the sovereign alld the subject alike; the 
regime imposed by us involves, on the contrary, an incessant 
change of legislation both in principle and in form; a 
condition of things which fills the popular mmd with 
doubts, suspicions, and deep anxiety. 

Lord Cornwallis's Regulations and the Code·s of 
Sir Ba.nes Peacock, which were based on ~rillciples of • equity, were received wfth gratitude anp acclamatio ... ~~ 

........ I' ' • 
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awoke)n the people a feeling of confidence in the intentions 
of \heir rulers; hut those laws were soon blotted out of the 
Statute Book to make room for enactments which no. 
principle 'of eq~ity can defend, and which were obviously 
dictated by stringent ,fiscal exigencies. A single illustrati0n 
may suffice to shew tile nature of the enactments alluded to. 

A landowner in the Presidency of Bombay, having 
, ' 

appealed against the assessment imposed on his field~ as 
exce~ding the sum exigible nnder the regulations of the 
Govelnment, and having obtained from the High CNll·t a 
decision in his favollr, the Government introduced a. Bill, 
entitled the Bombay Revenue Jurisdiction Bill, removing 
from. the ('()~;nizancc of the Law Conrts throughout that 

, Presid'ency all matters lelating to the land-revenue and the 
conduct of Revenue offirers, and empowering the Revellue 
officers thcl11selves to adjudicate ill all snch matters. The 
member in charge of the Bill U1gcd, in defence of tllC 
meaS!lre, that "if evelY man i~ allowed to question in a 
Court of Jaw the incidence of the assessmellt on his field, 
the number of cases which might alise is likely to be 
overwhelming." The Bill was passed in 1875 in spite of 
the protests entered by the people, and landowners have 
thus been deprived of the means of obtaining redress for 
illegal exactIons of Fiscal officers. 

It might appear superfluous to add that a most perilous 
.situation has thus been created, were it not for the heavy 
calamities which enSiled from a similar situation thirty-fi\'e 
years ago, and for the unpreparedness ~n which the 
Government and the public were ovel taken by the catas. 
trophe on that momentous occasion. The policy of 
spoliation, euphemised under the name of annexation, was 
a1l0wed its course unrestrained by protest or remonstrance 
until" we were startled by its results, and horrified by the 
massacres And outrages committed on Englishm~n and 
~;lwomen, ano/by the amoun~ of blood and treasure 
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that had to be expended before British rule cotlld be 
restored in India. The aut?ors of that policy, unfor­
tUllately, escaped punishment ~ they succeeded it} avertIng 
thc wrath of their countrymen from tpemselves to those 
fiends in human shape whom their action had evoked-to 
the Nana Sahib and others whose. worst passions were 
called into play by tIlt! thirst Tor revenge which ou~adoption 
of ~n unprincipled polity had kim:ilcd in India. 

JOHN DACOSTA. 

r()~t~cnpt.-The scope left for Judicial independence in 
Indi,t is, we are sony to find by recent news from 
Jlldid, threatcned with further contraction by a measure 
which the Government has been elaborating for two 
years, and is about to bring forward [Oi' enactme~t. A 
Bill (beal ing the remal kably vague title of "The Madras 
City Civil COUl t Dill") proposes to transfer, from the 
II igh COUl t to the Small Cause Court, jurisdiction over 
all suits up to a celtain limit of pecuniary value, which 
may arise within the local limits of the High Court's 
oligilldl j urisJrctioll, eAccpt Testamentary, Matrimonial, 
anti Maritime suits; and it cmpowers the Government, at 
the same time, to raise the pecuniary limit to any larger 
amount, by notification in the Official Gazette. This pro­
position assu·mes that the Indian Legislature (which is, in 
fact, the Executive) can lawfully deprive the High Court of 
a jurisdiction confexred upon it by Letters Patent, granted 

under an Act of Parliament; and it accordingly places tIle 
jurisdiction of that COUl t at the mercy of the Gover~t~ 

The.Judges of tl;te High Court of Madras hlitve protested 

against this design 0+ the Governrn.ent to ft1terf~~" j.p­
",-definitely and whenc}'jer it may see r.+ l with powers ~ld 
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ertvilefes cOtlferred 'by Royal Letters Patent i. and their 
fMtmUe; i11 cenclusion, &trongly "condemns the pr<>posals 
to place tl,le co~inued existe,nce or the odginal sIde of th~ 
Hi'gb Court at the qiscre11011 of the Executive Govel nmentJ 

and to limit the lirtel ties and pi ivileges of Sll itors in 
Madras, and to depllve them of the ngbt they pos,se&s of 
suing in t{le High COUl t." r _ 

the histOlY of the last th1l"ty yc.u§ doe& not encourage 
tlle hope that the Gavel nment will recede from the iliegal 

position willch it has taken up 111 the above matter ; ,'~ the ' 
same time, it should not be fOI gotten that the remedy fOi 

,tjle evll lies in the hands (If the High Com t Itsel f, and, in 
cI. Wt;a"',Ie, in the snpport it l eceives frum the Pllbhc, who 
are deeply intelec,ted 10 keeping our JUdlc.tture flee flam 
the control of the E},.ecutlve It may be I emembered that, 

some tilllty years ago, an India VlcelOY lllesumed to du ect 
that a certain Oldel Issued by the Chief Justice of B (, llgal 

should not be e'!ecllteU. Sir D,u ne'> Peacock, the Chid 
Justice refeaed to, lost no tllne III l'>"~lIng ;1. PI O( 1,lmatlOll 
cl6slllg the Law CaUl ts till OUgiIOll t the Pr e~ld ency, a ll the 
ground that the Govelnment held Illegally mterfered WIth 

. the course of PublIc ]usllce. 1 he III-advised step taken 
by",the Viceroy was speedIly letraced. 

J. D. 

tIt will, we tt nsf, be obvious to our read~t~ that 
both tlIC present Article auJ Its pledecessor [10m the 
~ame' Pen deal with questions of the glavcst importaD:ce 
:.<1fttt t.h~ point of view of Co,nShtutional Law, affectin~ t~ 
I1lha.bltaflls I(f the United KlIlgdom 110 less tl~an< th~ 

• Q 

[ti!.Q~bjeCts of the Indian Emplr~j and tt is from this 
pofii't of view that.Ae have been ~ad to gi"e them the 
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prommence WhlcIl they deserved. The' ~adent M ConT 
stJtntional History can scarcely fcul to ~ r"elnember,. hew 
mtnnatf'ly the questIOn of the Independcl,ltle of the jiJdicial 
Bench was uound up with the 'whole bo.dy M Constituti6nal 
qllestH3ns at Issue between the Crown and the Nation du'ring 
the Stuart Penod. The dismissal. of Coke, C.}.r was 
directly due to rns l~olute '1flaintenance of the plinciple of 
j utllcml Independence, and altilOugh the nominal i~$ue 

Ial'i~ In the Slllp-mollcy cAse might at first sight ~ave 
seem\d but d questIOn of £. 'i. d., It 1l1volved, in point of 
fact, tle same questIOn a" that of the" auncular" taking 
of the mlIlds of the judges befOle the dehvelY ot theIr 
T udgmcnt 111 CaUl t, wluch Sll Edw ..11 d Coke so strelt!ously 
1 c"I'ited as absolutely fatal to the Independence of the 
j uchual Bench I t IS not necessary to suppose any de'ilgn 
on the part of the Government of India to reVIVe, ill the 
Indl<U1 Empire of Her Most GraclOu" Majesty, jacobean and 
Cllolllle modes of Govelllment, such as ~Ight have" been 
'iultablc cllou,;h fOI It undcI a Mogul EmpeloI. It is ollly 
IH ces,>,uy to pomt out whdt a long and dlSclSttOllS conflict 
'>lIclt COUlse~ led to 111 this COUlltIy, and what a perpetual 
PlOtc"t ,tg,llll"t tho"e COlll"e" l!as been, thanks to S11 
Edward Coke, E.n"lllllled among the great Lal1Jrnarks of 
our ConstItutlOtJ.-Ev.J 

N~ 'lffiilbl{1'T, -'''''4tmTr 
Uta .. al Library, l.o1kata: 
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LETTERS T~ THE EDITOR 

FRO~ HON. SIR ALEXANDER EDWARD MILLER, 'Q,.C., 
MEMBER OF THE GOVERNOR-GENERAL'S COUNCIL, 

AND RIGHT HON. SIR RICHARD GARTH, M.A". Q.C., 

LATE CHIEF JUSTICE OF BENGAL. 

vVe have received letters on the subject of the two 
Articles contributed to this Review for May and August 
last, on the inter-related questions of the Fttsw1t of Executive . 
and Judicial Powers in Indta, and JudicUtl Independence in 
India, from two very high authorities, each most competent 
to pronounce upon the value of those Articles. We think it 
only due alike to Sir Alexander Miller and Sir Richard 
Garth, as well as to Mr. Dacosta himself, to print these 
letters in our current number. They would afford the best 
justification, if we felt that any were needed, for having 
pl1blished contributions to the discussion of important 
questioJ;ls in Constitutional Law, from the pen of a writer 
in no way connected with the Legal profession. We our· 
selves, felt no doubt on this point, for Sir Richard Garth 
exactly expresses 0l1f own view that, as tegards India at 
least, it was' be~t for such subjects to be raised for dis­
cqsslon in out pages by It disinterested layman. 1jle 
intetest; with whkb sucn highly trained . legal mind'§' "h 
those of Sir Alexander Miller and Sir Richar<1 Garth both 

• , look upon Mr. Dacoita's Articles, is the &est p,.9ssiWe , -
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testimony to their value as contributions to the oldest 
English Quarterly Review of Jurisprudence. 

On the main point raise~. by way of criticism' by Sir 
Alexander Mille1-, we think \t only right to point out that 
the words in the not~ JO Mr. Dacosta's Article on Judicial 
Independence in India, fa the accuracy of which Sir Alexander 
takes exception, are not Mr. Dacosta's words at all, but are 
an extract flOm the ipsissima verba of the Judges of the 
High'Court of Madras. Whether the learned Judges them­
selves were right or wrong in \heir view, we must leaie to 
them to say~ and we should be happy to receive an/com. 
munication with which we may be favollred on that point 
from any members of the Bench of the High Court, Madras, ... --whp may feel their accuracy impugned. 

We now leave the letters of our two distinguished 
correspondents to speak for themselves.-ED. 

To' THE EDIT,OR OF THE Law Magazine and Review. 

Simla, 25th September, 1892. 

SlR,-I have read with much interest Mr. Dacosta's 
articles in your Review on the subject of "Judicial 
Independence in India," and I agree most cordially with 
their general scope and tenor; but in his note at the end 
of the last one he has fallen into an error, which is 
calculated, if uncorrected, not only to mislead persons who 
may naturally rely on him for their facts, but also-which 
is of more consequence-to deprive Mr. Dacosta's other 
representations of much 'Of their legitimate weight in the 
minds of those who are better informed in this particular, 
and who may not unnaturally discredit all kis statements, 
o.,t. the principle of It Ex pede Hetculem." 

...- ;:rtn. Madras City Civil Couf1. Act expressly avoids any 
interference with the Jurisdictipn of the High Court, and 
ew:~u "be chtuse litlfiting the ~ain.tiff's right to c~sts in 
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actions brought in the High Court which might hav~ been 
brQught in the Civil Court-":'a clause closely modelled on' 
the provisions of th~e County c<;.urts Act, r888-only comes 
into operation when in the opiniQ.J$ of the (HigTl Court) Jttdge 
who tries the case, it ought to have beeu ~rought in the Civil 
Court. 

I take the liberty of appen<Hng an extract from the . . ') . 
official report of my speech in Council on the occasion: . .. . 
the speech has, of course, no authoritative weight whatever, 
but i~ may be, I think, accept~d as evidence that no such 
insidi~ designs against Judicia1 Independence a~ suggested 
are entertained by the present advisers of the Govern­
ment of India. 

I have the honour to be, 

Your obedient servant, 

ALEX. Evw. MILLER. 

Extract. 

"The Hon. Sir Alexander Miller said: 'When this Bill 
was first introduced it contained a provision applying s. 15 
of the Civil Procedure Code to the Court about to be insti­
tuted. I confess that it appeared to me-apart from the 
very doubtful question whether it is or is not within the 
authority intrusfed to this Council to interfere with the 
original jurisdiction of a chartered High Court-at any 
rate, a, proposition which involved very important and, 
as it !i!eemed to me, vety serious consequences. But my 
difficulty was ·entirely removed 'when my Hon. friend, Sir 
Philip Hutchins, agreed to assent to a cla~~e which 
expressly preserv.es all the jurisdiction of the High Court, 
and merely establishes alollg; side of it a Court having 3JC 

more limited '~~risdict~on, ant!" to which tne judges of"'t'(;~ 
High Court may thert1selves. if they 'drink tit, .efet cases' 
which otherwi~ .l3ome 'l'ithiq their juqsdicti()n~ Stra.ng~ 
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t~ •• ~J.. the only body which has expressed 'anY,;is,~ th~t 
the concurrent jurisdiction of the High Courl' .sh6uld De 
taken away are the judges ... ot!he tIigh Court thefuselves. 
The majority of the judges ~f the Madras High Co~rt 'have 
expressed a wish th.at the ~oncurrent j urisdictiop should be 
abolished, and that th'e City Court should be made the' sale 
Comt to have cognizance of cases which come within' the 
jurisdiction given to it. 
, '<P'I certainly for one could not, wfth the viewswhicn I 
hold, have ~ssented to that cgurse ; but it is rather singular 
that the Trades Association and the Chamber'o(COdJc,lerce, 
who nOw treat this Bill as an attempt to destroy thfe inde­
pendence of the High"'Court, are more "anxious for the 
retenh0n 01 the High Court jurisdiction than the judges 
of the High COlIrt tliemselves.'" 

14,1 Even if there had been no question of, the 
right of this Council to interfere with the jurisdiction of the 
High; Court-if the terms of the Act of Parliament had ,been 
so clear that nO" question could possibly arise-I, at any 
rate .. should have thought it very much better to retain the 
concurrent jurisdiction. ' " 

'" Under this bill any party who pleases}s at liberty to 
bring in the High Court any suit. which he might have 
brought 1f this bill had never been introduced; and it is 
entirely in the discretion of the J udge,..,"of th~ High Court 

:" )1 

himself, before whom the case is tried, to say whether it is 
a. case which has properly been brought in the High Court 
or which,ought to have been broqght in the City Court; 
and what they call the" penal "consequencesmean nothing 
m.Ore than this, that the plaintiff, if he wishes for the 
l:uxury of an expensive Court, when in the opinion of the 
.f~dge who ~ried ~he casehe had an ~,dequate remedy of' a 
1es~~,expenslVe kmd, sJ~ou1d pay fOl". that luxury himself; 
while, onA~ other h~nd/Jhe. defen<;lant, has no cause of 
~~Illaint ':!:it havin{~. to pay '_:!ullecosW i{lhe Judge, who 
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tries the case, thinks th~t it was a projer one to be 1l0ught 
before tIle High Court. So far, indeed, from intetrerin~ 
with theflndependence of the Judges, we are entrusting to 
them a new and independent discretion 11!" is not a new 
thing either, for this is exactly the dis~retion which ~ate 
County Courts Acts have given to the'Judges of the High 
Court in England, and I have never seen it suggested that 
the independence of' that C'ourt has been in ltny way 
interfered wit11 by modhn legislation.' "-From the Gazette :: 

of ll1Jia, Pt. ,VI., A~gust 13th!r892. 

To 1~HE EDITOR OF THE Law Magazine and Review. 

Brockham Green, I3etchworth, Surrey, 
2nd November,f892. 

Sm,-The Indian Public is, indeed, much indebted to 
M1. Dacosta and yourself, for the two very able Articles 
,d"lIch that gentleman has lately contributed to the Law 
Magazine and ReVt"ew, upon "The Independence of. the 
] udicial Bench in India." 

In England, the independence of the Judges is a fact so 
generally recognised that we ale, perhaps, too apt to treat 
It as a matter of course, and hardly to appreciate its value. 
But in India, it is vety different. We have there a despotic 
Government, extremely jealous of all authOI ity which can 
in any way cooflict with or control its own; and although 
theoretically it professes to concede to the Courts of Law, 
that right of independent action, to which they are justly 
entitled; yet, practically, the Government officials do often . -----
exercise a powerful and sometimes unjust influence over 
the proceedin~s of the Courts, especially those -of the 
inferior magistracy; and, although the High Courts do 
their best to correct l\ny injustice of that kind, the influence, 
which are at work are so subtile, aqd the miscarriagl!' ot 
justice ~o oft~n resQi'V"es itse}{ into alG,uestion oi Jact, that 
the judges find it diffiaqJt toitti&-fere .. At the ~ame time, 

I.... """ f 



· . . , 
t~e'",ry circumstance of the. !:ljgh Courts . having the .. 
p0l,Ver to supervise. and control,. theproceeditlgs"of the. 
magi.stracy, and that those Court.s are looked upoi1by the 
public, a,nd esp'ecially the nfl-tive 'public, as their best and, 
indeed, their only. ~.ulw;rk against arbitrary and illegal 
conduct on the part' of Government officials, has had the 
effect in India (strange as it may appear to uS In England), 
of fomenting an unhappy feeliilg of jealousy on the part of 
Government against the' High Courts, which has b~en 
productive of many mischievo\s consequences, has gfeatly 
diminished the efficiency of the Courts themselves, :yl1d has 
been the means of preventing many wholesome and much­
needed reforms, which might and ought to have been 

~. 

effected long ago. 
I need hardly say, that this subject is a very large one; 

and I .have not sufficient time now to offer you anythhlg 
like a worthy Article for insertion in your next publication; 
but if you will kindly allow me space at some future time, 
I will endeavour to do justice to the cause, and to enlist 
the sympathies of your English readers. 

Meanwhile, I am extremely glad that the criticisms 
which 'have already appeared in your Review, have been 
written by a gentleman, against whose disinterestedness 
and impartiality I should hope that not .a word can be said. 
Mr. Dacosta is neither a judge, nor even ' a lawyer. He 
occllpied in his time a prominent position in the mercantile 
world at Calcutta; and whilst there he took an active part 
in public affairs, and wrote. \lpon some of the leading topics 
.or.~he day. Since his retul:il to' England he 'hiil,s continued 

t .. o .. ·. take a live,l'y inte~est,. in ' ~~. 'u. matte. rs; a. n~ .•. .. ' .. ~.:. 'f. I m.a .. y 
presume to 'say so, he: has .. ~nmyhumble op~l(m) onJy 
~~1ttoo h;niently. with theab~~s,. which he'tftg sq ably 
pr.Oitgbi: to"the notit~e Q( the English public. 
, . 1 am~ 'dear Sir. i~thfully Y>Oijfs, ' 

" '~~~~AR~ ~iIlTa: 
·r. 
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OUR INDIAN TRANS-Fl\ONTIER 
EXPEDITION£ : 

rHEIR AIM AND THEIR RESULT. 

Bv J. DAC(5S l'A. 

I. 

N E\VS P APE R articlt's of a st'mi-official charader, pub­
lished during the last few month<;, have created the 

impre<;<;ion that the recent collision betwet'n Russian and 
Afghan soldiers at Somatash, is likely to involve us in war·' 
with our grt'at northern ally. The Times o~ August tHe 25th 
~ontains a If'ading articlt' in which it is said: "When we 
hdd established the present ruler of Afghanistan upon the 
throne of Kabul. we undertook the obligation of defending 
him again~t foreign aggression. That engagement we are 
i)"llnd scrupulously to observe; and should the Russians 
. esolve to encroa'ch upon territories which belong to 

fghanistan. it will be our duty to repel them." 
N ow it i" well known that we lleither established the: 

rese1zt A mir o~ the throllf' 0./ Kdbztl, nor undertook anyl 
nqualijied obh'gation of defending h£11l a;t;ainst foreign 
rggressz"on, In support of this negative statement, it may 
uffice to remind the reader of the following incidents CO/l­
ected with the present Amir's accession to the throne~ .~. 

In the sp'ring of 1880, when we sent a missie.n to Abdar 
ahman, offering to acknowledge him Amir of Kabul o~ 

* • 
oo ... 1ition of his renolJncing sovereignty over Kandahar and 
enh, he simply ignored our condition~·intimated that, 

s the heir Qf D()~t Mahom~d. h~ ~laimf'd ~nvf'reigt\ty over , 
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the entire kingdom that bad been ruled by his grandsire. 
When later, our offer, somewhat modified, was pressed for 
his acceptance, he clearly gave us to understand that he 
neither de!.ired nor needed our sanction to his installation 
on the throne which was his by right. Lastly, when our 
conditions were communicated to him in the stern language 
.of an ult imatum, tequiring his absolute renunciation of 
Kandahar and the Kuram valley, our conditions were once 
more ignored, and we were lef<: in the. unenviable position of 
having dictated terms whi.ch we were powerless to en(orce. 

Meanwhile our Kandah~lr \'lrmy was defeated with great 
los~ by Ayub Khan at M{liwand, and we saw no/prospect 
of our being able to relieve the remnant of that force. unless 
we rec;eived immediate assistance from Abdar Rahman. 
The pic' .. of the troop~ we tht>n had at Klibul, was required 
to march to the relief of our b(·sieged garrison in the South, 
a ui~tance of 316 miles; but the risk of being uelayed by 
hostile clans on the road. made it hopeless for the relieving 
force to reach .KandaMr before the place had fallen. 
Already the tribes arounu Kabul were assuming a threaten­
ing attitude, and our scouts reported that a leha-d, or 
religious war for the extermination of the "infidel," was 
I about to be proclaimed. I n these difficulties we negotiated 
,with Abdar Rahman, and prevailed Ol~ him to use his 
lintluence in re<;training- the tribes who were likely to oppose 
our progress; and, at the same time, to detain near his 
person the chiefs of the Ghilzai tribes, through whose terri~ 
tories the remainder (.If our Kabul army was to return to 
I ndia. This device of temporarily depriving the Ghild.is 
of their leaders, prevented them from carrying out the 
~~onal Afghan policy, of exterminating to the utmost a 
hostile army on the retreat-a policy which was ruthlessly , 
~ecuted against us after our first invasion of Afghanistan. 

The timely aid. thus received from the new Amir, enablEtJ 
us ~o effect our tim~iate purpose; but. it had 'to be paid 
for by a heavy sacrIfice of national pnde. We had to 
revQkc ~ur imnerious .1timatum, te acknowl~ Abdar . ~. 
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Rahman's sov~reignty over Afghanistan without limitation 
of territory, to renounce the fine we had imposed on the 
city of Kabul for its connivance at the murd~r of our 
Envoy, to pay ten lakhs of rupees to the new Atflir as an 

earnest if British /riendship, and to refund the value of the 
treasure we had seized in Kabul during the invasion. We 
had moreover to give up a ~umbez; of our guns, and to 
leave intact the defensive works with which we had­
strengthened the position of I>~jblll. 
T~ bring these harr"o.wing reminiscences to mOind, is cer­

tainly not a grateful task; but it becomes a duty, when it is 
• • 

:-.ought. ~hr()lIgh misleading statements, to deprive us of the 
fruit of dearly bought experience, and to expose us to fresh 
calamities which, in the light of that experience, might. 
successfully be averted. 

As regards the alleged obligation of defending the Amir's 
territories, no treaty binding us absolutely to perform that 
service has, as far a~ it is known, been subscribed by any .. " 
authorised servant of the British Crown; and, ·in the 

absence of such an instrument, we must h~Jd ourselves free 
La act, in each case, as its circumstances render advisable. 
In the present instance, at all events, no obligation of the 
sort can exist, seeing that we have come to no definite 
understanding with Russia or with the Amir, a~ to the 
north-eastern line' of the Afghan frontier, and are, therefore, 
not in a position to contend that such frontier has been 
violated in the Pamirs. 

Under all these circumstances, the scare about a war 
with Russia arising out of the Soma-tash incident. must be 
dismissed as groundless; while the motive for having. 
raised it in the present conjuncture, may not be dIfficult, to 
surmise. 

II. 
Another serIOUS danger, howt!ver, is a]so foreshadowed 

in the newspaper artic1es referred tu above; namely the 
danger of, a third Afg-han war. or ~rit'isb invasion of 
Afgha.nista.n. This danger, looking at existinoo drcum-' 

• " Co 
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stances, is n'ot only real, but seems imminent. A leading 
article in the Timel of September the 12th refers in the 
following .terms to the cause of our present dispute with the 
Amir>;-· The turbulent population of the Zhob valley has 

been pacified by us.-At Chaman we have built a railway 
station on land which the Al1}ir claims as within his territory. 
-We have no aggre!i.Sive intentions towards him; but he . . 
takes a different view of the situation." The significance 
of these s<;ntences will more (fully a.ppear when they are 
consid~red in connection l\'ith the following f!vents \'1hich 
brought about the present sitqation. 

Numerou~ expeditions, as it is well known, ha~le been 
employed during the la.''it sixteen yp.ars for the subjugation 
(or" pacification" as it is officially termed) of the border­
tribes of Afghanistan, and the construction of roads through 
their territories Among those expeditions, the following 
were charged specially with tht .. pacification" of the 

,.t;ountry between Gomu}, a village on our frontier at the 
foot of'the Su1im~n mountains, and our railway from Quetta 
to Chaman; a tract which extends in a south westerly 
direction through the Zhob valley to Pishin. 

In 1888 an expedition was scnt to survey the Gnmul 
pass which opens into the Zhob valley; but as its mission 
was frustrated by the opposition of the Makhind tribe, a 

considerahle force was organiseJ the follo'wing year, whkh 
entered the Zhob c.ountry from Baluchistan, accompanied 
by the late Sir Robert Sandeman as Political o~cer. The 
Kidaruiis arrested the progress of that fOlee, and it was 
only in 1890, that our agent succeedtKl, by diplomacy and 
subsidies 'as well as by military force, in establi'shing a post 
at \If\pozai. and in obtaining promises from the Mashud 
~aziris, the Shinlnis aQd die Darvesh Khel 0( Wana. that 
they would k~ep the Gomul pas)) open, in consideration of 
clitain.sums'of m<:l~ey to be annually paid to them by tim 
British Government .. ,Surveys were then made for a pto­
,j~ rJilway th'toUf(n the Gomul pass and the Zhob va1ICy 
'1)n to P.~$'hin. to serve as. an alte.vc line to;OOif' Bola'l 

\. ~ ( ;. .. ' \,11 
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Railway which bas been found unreliable. owing to th~ 
autumn floods. by which it is annually tiestroyed, 

The chiefs in the Zhob valley I who have been- receiving 
subsidies from us, are said to have maintained ! friendly 
demeanour up to the present time; but their tribesmen 
never ceased to manifest thei,r objection· to our presence. 
by night-shooting into the British .agent's camp. and by 
cutting off our sepoys within a few'hundred yards of their 
lines. TRese hostile,. manif6stations latterly be. came more 
acti~ ; a circumstancfol which w~ ascribed to the presence 
of an pfficial of the Amir .• We threatened, therefore. to 
send an expedition for subduing the clans, unless the official 
was removed; and the Amir informed liS that, in com­
pliance with our request, he had ordered him to retire, 

• pending the conference we had proposed, and :fn under-
standing as to the boundary of our Empire. 

Now, this suggestion of the Amir for the delimitation of 
our frontier, is most inopportune and embarrassing for the 
British Government, seeing that it has l for many years, 
been ~triving to advance our frontier into Afghanistan, 
cmd is still struggling for that end. On the other hand, 
Ollr Government contends that the Amir's kingdom does 
not include the territories of the border-tribes, and that we 
are consequently at liberty to conquer and incorporate those 
territories in our'lndian Empire. In support of this view, 
a Ilt_W map of Afghanistan ha~ been brought out, in which 
the green border defining the limits of that country, and the 
red line markil'lg our frontier (as laid down in all our maps 
until 1890) have been removed, and nothing has been left 
to show where our territory ends and AfgM,njsf~n begins. 
Furthermore we have assumed the character of prot~Qtor. 
and almost that of Suzerain. over the tribes whom we sub­
sidise, and from among whom we have indu~ed a number 
of men t? engage in our service. To eptertain the Am"Tr's 

,Simultaneously with the nc:w map of ... bWI$tAn, a chap~ was 
published on the .. North· W. F'rotItier of India," ill whfclt the l\ufQor, ~ 
Hon. ~ Curzott, &.ee lJ'u_ SeetetJ, for Indm. ~ctJ:Jdy l'CC11ltrked : 

.. J' _..... , 



suggestion for a delimitation of the British frontier, would, 
therefore, interfere w;th our scheme and our pretensions; and 
this will p[obably account for the blustering language and 
the threap,; that were subsequently resorted to. The Ttfnes 
of November the 2nd contains a leading article in which it 
is said :-" We h~pe that the Amir is wrongfully charged 
with an attempt at f!yasion, which, if really made, might 
compel the Government to modify the benevolent and 
friendly attitude it is desirous I of maintaining towards the 
Amir and 'his kingdom.~ The Goy~rnment will no~ be 
lightly turned from its settled policy; it pos!!>esses the means 

f ' 

of bringing considerable pressure to bear upon its ally in a 
disciplinary way.--The Governmt'nt can do without the 
strong anJ illJependent Afghanistan it strive!!> to maintain: 
but whe-never it shall cease to !>truggle for that end, 
Afghanistan as a kingdom will disappear." 

Ill. 

• After. a threat so clearly and loudly proclaimed, the 
British Governmet'lt is not likely to recede from the position 
it bas assumed. On the other hand it is equally impro­
bable that the Amir would agree to territorial concessions, 
when his doing so is certain to destroy his power and 
influence over the tribes; and, as regards the latter, we 
well know that they will not submit to the rule of the 
" infidel" without a hard struggle. Under these conditions 
war seems imminent, and it behoves us to estimate its pro­
bable issue. For estimating that issue we have invaluable 

• ------------- --
"The attitude of the border-tribes has, In recent years, beCome much more 
friendly towards England than towards Afghanistan . . . they are gradually 
bemg transformed mto an irreg1.llar frontter guard of the Inwan Empire." 
Then~ Mr Cunon, assuming the border-land~ to have actually become 
British territory, says; "It IS the forward move from the old Indus valley 
line across the MiiidJebelt, and the relatlons entered mto with itsClCCUpants, 
that<tbave, during' the la-lit five years, transformed our unscientific frontier 
tnt.<> the acientific front)e'I which I wJlt now proceed to delineate.~' In hIS 
ftiiatatio\\ MT. Curron indy.des Lundi Kotal, Pe,_ Kotai, ~ Gomtil 
P.u anti Chaman, but thef'b:mduct of the ~b<!Innen shows _ t~ take 
a 'aUferetlt view of the lnatter. ' , 



data for our guidance in the history of the last fifty-five years i 

as, within that period, we twice invaded Afghanistan in 
circumstances similar to those of our present situa,tion. On 
both occasions the war was unprovoked; it had beeft secretly 
schemed by the British Cabinet, and its object was simply 
to acquire control over the gov~rnment of ~fgha,nistltn. 

Of the final results of the war cOJl1.1llenced in 1838 we 
have a succinct record in the following passages of the' 
"GreviIle Memoirs" :-. . 

"1.B42. Sept. loth.-.A few days ago I met Sir ~harles 
Metcalfe, the greatest of Indian authorities. He was de-

• • 
(idedly opposed to the expedition originally, apd said he 
could never understand how Auckland could have been 
induced to lIndertake it. Nov. 30th.-IQ the midst of 
dll our military success, the simple truth is th<tt' Akbar 
Khan and the Afghans have gained their object completely. 
V:e had placed a puppet king on the throne and held mili­
tary possession of the country. They resolved to get rid. 
of our king and our troops, and to resume their indl;pend­
ence; they massacred all ollr people, civil 'and military, and 
afterwards put the king to death. Our recent expedition 
Wd" undertaken merely to get back the prisoners who had 
escaped with their lives from the general slaughter, and, 
having got them. we have, once for all, abandoned the 
country. leaving to the Afghans the unmolested possession 
of the liberty they had acquired, and not attempting to 
repl~ce upon their necks the yoke they so roughly shook 
off. There is after all no great cause for rejoicing and 
triumph in all this. 1843. Jan. 16th.--The circumstances 
dttending the termination of the war in Afghanistan have 
elicited a deep and general feeling of indignation a,nd 
disgust. Ellenborough's ridiculous and bombastic pro­
clamationsjO and the massacres and havoc pet):letrated by 
oor armies, are regarded with univers!I.l contempt ari"d 
abhorrence. . . . "Out greatest military successes ~ave been, 
attended with nearly QS much discredtt, Is our most· de-, . 
~IOrable J'7verses. . • "It . ~ the 1tlJole it is the molt P*l:infuJ ; 
Qaprer In our his!ory for many a~ day~' , .' 



IV. 

Now, if we turn to the war commenced in 1878, we find 
that it ncJL only failed in its avowed object. which was the 
acquisition of an advanced frontier~' (in other words the 
annexation of a portion of Afghanistan), but that it ended, 
like the previous war, in disaster and humiliation. At its 
.conclusion, and witH ~he advice of the distinguished officer 
who brought it to an end, we reverted, in our policy towards 
Afghanistan, to the lines we' had otiginaliy followed, ever 
since the two territories beeame cont(:rminous. \Vriting from 
Kabul on the 29th 'May, 1880, Sir Frederick Roberts said: 

.. We have nothing to fear from Afghanistan, and the 
he'lt thing to do i" to leave it as much as possible to itself. 
Should. Russia in future years attempt to conquer Afghani­
stan or invade India through it, we should have a better 
chance of attclching the Afghans to our interests, if we avoid 
all interference with them in the meantime." 
• This obviously sOllnd policy, proclaimed under official 

• 
responsibility by our hIghest authority on the subject, was 
nevertheless discarded suddenly in 1885. while public 
attention was diverted to the troubles in Ireland, and 
measures were immediately adopted for once more attempt­
ing the execution of the .. forward frontier" or annexation 
scheme of 1876. A l>light modificatio,n, however, was 
introduced in the plan of campaign i it was considered 
advisable, before marching our armies into the heart of 
Afghanistan, to im est the eastern and southern portions 
of the country. Numerous expeditions were accordingly 
employed for the subjugation of tht' border-tribes, a;nd the 
construction of military roads across their country; but 
these operations completely failed in their object. and our 
frontier has not been advanced ~ single day's m::l.rch from ... 
0'4f India.n boundary. 

* -At the opening ef Parliament in February, 1879, Lord Beaconsfield' 
.4: '. We.re no\\' in possession o( the three great hi{Fways whicb connect 
Afgbtln~ and In&. We have secured the object forwbich the ell~n. f. unqer~, We have liICCl.W!d that froatiet;, whlob will. 1 bO»e. ~ 
our EJ):l~re invulneni>le." 



Disappointing and inexplicable as this result might appear 
to those who have only taken a distant.and partial view of 
the operations, it is simply the effett of c.1.uses wbich ha~e 
long been known to exist. Those who lookt!d for a 
successful issue to our frontier expeditions, founded their 
hope on the superiority of ou~ weapons cthd discipline, on 
the proximity of our base. and on the ~ealth of our material 
resources. But experience has conclusively shown that, in 
;l barren and mountainous cQuntry like Afghani;;tan, those 
advalltages are neutralised by the absence of roa~s, the 
scarcity. of fodder and grai~, and the fanaticism of the 
inhabitants; whereby the movement of artillery,and cavalry 
is seriously impeded, and the transport of ammunition, 
;tores and baggage is rendered slow and uncertain; while 
the proclamation of a JeMd. or religious war, is ~;tain to 
gather overwhelming numbers of armed men, ready to lay 
down their Jives in the defence of their faith and their 
traditional independence. The anndls of tht! late wac. 
furnish innumerable instances in support of the· above 

• 
~latt'ment. a few of which may be cited here. Mr. Howard 
Bensman, referring to Sir Frederick Roberts's retreat before 
the tribes led by Mahomed J an in Deer. 1879, recorded the 
following remark on the 27th of the same month :-

. \Ve may seem strong enough now when we have not 
an enemy within twenty miles; but we seemed equally safe 
three weeks ago, when we disbelieved in the possibility of 
30 ,QOO Afghans ever collecting together." 

Sir Donald Stewart, on his march from Kandahar to 
Kabul in April 188o, telegraphed as under: 

II On the 19th the division under my command en~ 

countered an armed gathering.-A body of some three 
thousand fanatic swordsmen poured down on our troops ... 
the fightiag lasted an hour, after which the ~tire body of 
'the e~y spread broadcast over the c,?untry. The p1o­
tection of the b,*,age prevented pursuit by the c,vaJrY." $' 

Mr. Hensman remArks, in his letter o'thi z6th of the tame:' 
"month. ~at ~e. ba~~t~ft on't;bat occasioo VIal siX ;iniles 
~g ; 'itnd be, adds, wUp ~ to}he light at CharUia.::...:. 
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.. At 9-50 Colonel Johnson heliographed that the enemy 
was ~t\forced. anq that his troops were debarred from 

~ 

&n~"thi.ng- ~ut acting on the defence, as their baggage would 
have had to be sacrifi~ed, if an attempt had been made to 
storm the hills." 

Then, Major Golquhoun, who was attached to the Kurarn 
Field Force under, ~ir Frederick Roberts, records the 
following incidents: 

"Novr. 29th 1878.--0wing to the exhaustion of the 
men and c~tt1e, and the tmjossibilitJ: 'o.f keeping up suj;pl£es 
with the troops. it was decided not to attack to-day. 
Deer. 6th.-Only three guns' and their ammuniti~n were 
brought up the hill; the task wa<; a severe trial. As there 
was no forage on the Kotal, the horses and drivers were 
sent down the hill again. I 2th.-The Major General has 
decided to return to Kuram. . . . The baggage of the four 
regiments, even on the reduced scale, made a tolerably long 
~olumn. and the Commissariat camels added to the length 
to be protected. J 5th.-D. O. 34i. Sick and wounded 
to be transported' from Kuram to Kohat under escort of 
the 5th Punjab Infantry. Feby. 2nd J879.-A convoy of 
sick men (including General Cobbe who has sufficiently 
recovered from his wound) proceeded to I ndia under escort. 
The detachment was ordered to march vui the Darwaza 
pass. as there wa!S some chance that the M angals might 
otherwise attack the party." 

Turning now to the operations in Southern Afghanistan, 
we find the following entries in the diary. of Major 'Le 
Messurier, Brigade Major of the Quetta army: 

.. January loth 1879.-The prices we have to pay are 
star~1ing; the forage for a horse costs 2 rupees a day. 
The Commissariat has only four days' supplies for Europeans 
and seven fOf! natives; and yet there are only sqrne 8,000 
figllting men" at Kandahar. out of the J 3,000 whidl form r 

the Quetta army: The mortality among the beasts of 
burdern is very g't'ea." The want of camel carriag.! added 
to the fact that we 4aw bfl.kt~d olf! cotJtlOYs of p~ 
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is forcing itself to the notice of all. Jany. 18 ........ ~arched 
12 miles; the water all along is strongly impregna~f.!d with 
nitre. 29th.-Thermometer 25°. Increased -mnrtality 
among the camels. No more tobaccQ." 

At this time, Sir Donald Stewart, finding it impossible to 
feed his army, sent back the greater numbef to India. Mean­
while skkness broke out among the Q1~n and the cattle, as 
recorded in further entries of the same diary, as under: . 

"Feby. 4th.~ The !=ommiisariat are Ollt of wo!>d. 7th.­
Black frost last night: .increased ,mortality among th~ camels 
contin4es. 12th - The bread we have been having and 

• the water combined will account for the sickness among the 
troop", April 6th.---The st(>nch from the dead animals 
along the line was scarcely bearable. 24th.-Rode back 
into lZandahar and heard of Colonel Fellowes' deflih. He 
wa., as fine a looking man as any in the force, and most 
active. June 23rd.- The Colonel is laid up, and Rogers, 
Hawskin and Oliver are all down with fever. July 14th.-.­
Cholera has appeared. ending fatally in 14 cases. "17th.­
Cholera stilI busy at headquarters and the two squadrons. 
I Rth.- A telegram came in saying that Nicholetts was 
dt>ad. having been seized with cholera at I p.m. and died 
at 6 p.m. 2 1st -- Hannel of the 1 st Punjab Cavalry died 
of cholera. 29th.- Captn. Chisholme of the 59th was 
buried to-day. Augst 6th.-Major Pawis of the 59th was 

buried this evening--cholera. Anderson of the 25th N. I. 
buried to.day. Our doctor in the Sappers died last night, 
also Corporal.Boon R.E. 23rd.-Heard that Stavely had 
lost four Europeans and two natives out of his battery, that 
Dr. Blanchard had died at Gatur, and Lieut. Campbell of 
the Baluchis at Chaman. all of cholera." 

These diaries show how powerfully the food and trans­
port diffi~u1tiD. and the absence of practicabI. roads, inter-

• fered ~ our military operations in the late war, and hbw 
cruelly ~tJur officers and men were decimated by kkness 
and d~tbt owing to bad food, wan. of- shelter ana the 
se~ Qf the .dimate. They testify, 8t_ the sanae time, .~. 
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the imperative necessity under which the numerical strength 
of a British army in Afghanistatt has to be limited by the 
sca.t(:ityof food, and'show h(:lw its efficiency is further reduced 
by the d,tachments that have to be employed in guarding 
the baggage and ammunition, in escorting the sick and 
wounded to India, and in foraging for supplies. In any 
future campaign, the railway to Chamc:ln, if not destroyed 
by the tribes, might tacilitate the despatch of troops ,.nf! 
stores from India; but it could not lessen the difficulties 
mentioned "above, "eeing that" those 'difficulties arose only 
after we had penetrated into the iilterior of Afghanistan, 
while our railway scarcely goes beyond the border of the 
country. It should al"o be remembered that our railroad at 
Sibi wa<; ne<;troyed by tribesmen in 188o. as .,oon as our de­
feat at I\'!t1.{wand became known. 

v. 
These considerations preciudf' any c;angnine hopf' of our 

being able, in a future campaign, to contend successfully 
with the difficulties which cau'5ed our failure in the past. 
We might. as we did before, enter the country at the head 
of a victorious army, but our advance would, most probably, 
induce the Amir to retIre beyond the Hindu Kush, as Shere 
AU did in 187R; in which case we should be left to deal 
with the numberless tribes of the country, each jealou<; of 
its rights and intere~ts and ruled by its own chiefs, but all 
united by 11 common faith, a <;trong love of independence 
and a fanatical hatred of the "infidel.' Does experience 

• 
warrant the slightest hope that we should succeed in con-
cluding with those tribes any treaty which would secure the 
object of our invasion ?--Supposing a treaty were obtained 
under the pressure of our arms, or purchased with our 
money: coulq we tec'lsonably look for its fulfilment ?.....,-Have 

• 
n~(aithlessnl!ss towards the H infidel," greed and treachery , 
been I't:pea.tedly and advisedly declared by our olteers to 
~ Pt'Ciltninent (eat4Ue!i in the Afghan character ?-Have we 
'fOrgotten kow Ptktslt3 Khan. whose friendsb:i~ a1ld'loyaltJ 



we so liberally paid for in the last war, fought against usm 
December 1879, when our 'fortunes were. on the decline ?­
How, after being forgiven for that .. breach of loyalty," and 
continuing to receive his subsidy, he once more c~8Cted his 
men ano attacked our troop" in April and May 188o, when 
our situation again became critical ?-Hcwe we also for­
(Totten our embarrassing and untlignified position, when our .., .. 
mugpiloquent proclamation of the 28th October, 1879 
(evidently the work of one dep'lorably ignorant of Afghanis­
ttln and its people). calling on the tribal chiefs to 'come and 
consuit with the Briti;h officials on the future govern­
ment of their country. was tr~ated with tht" most marked 
contempt? 

Aftf'r sllch experience-after c;ixteen years of unsuc­
c('s'lful warfare and an appalling expenditure of bl))od and 
tre3'lUre, what can justify the Government in once more 
plunging the nation into a war of conquest, in which the 
adverse chance~ would again preponderate. while even. 
~uccess would impair our present situation? Tha con~ 

tlguity of our territory with that of Russia would afford 
facilitiec; to our powerful rival, by an armed demonstration 
on our frontier, or by intrigue with our Indian subjects and 
feudatories, to di"turb, at any time, the tranquillity of our 
I ndian Empire. 

I t the fear of Russia, which has driven our Government 
to so many unprovoked attacks on the Afghans, be well 
founded, <\nd we eventually have to encounter a Russian 
advance. should we not be placed at very great dis­
advantage in ha;'ing to fight a powerful enemy in a difficult 
country, far from our main resources, and amidst a hostile 
population thirsting for revenge, and ready to aggravate 
any reverse which may befall UJ in the contest? 

As r~rds Chittal and the surrounding Ciunlries, our 
9iplomatic· and military operations in those regions sinee 
(886, seem to have bf...en governed by -tbb policy "under 
which all our frontier expeditions of tl¥! last sixt~ ,.ears 
were undertaken. namely, for bringiaa· the terricories whidt 



~ 
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~arate India from Afghanistau under ~ritish control, in 
order to facilitate .the long-desired conquest of the latter 
courttry. Hitherto those operations have 'not achieved 
Sllccess,ca'hd the recent fall of Afzul-ul-Mlllk, whose acces· 
.ton to the throne of Chitra] received our support and 
countenance, is .doubtle'is regarded by the people of the 
country and the n.e~hbouting States, in the light of a 
Bridsh d~feat. This circumstance realises the danger so 
(llea;rl, indicated m the following passage of Earl Grey'" 

• 
letter published in the Times in ¥arch 1887, warni.ng us 
against mixing up ourselves with the politic'> of the Central 
Asian State::.: "I am persuaded that the only wise policy 
for this country to pursue is to keep absolutely aloof from 
aU the quarrels of the Afghans and our other neighbours, 
and to'a.void all meddling in their ,lffairs., unless., by plunder­
ing .our subjects or by other acts, they inflict upon us 
injuries which ought to he promptly puni~hed." 

• 
"The British authorities cannot qupport the ruler of the 

Afghans for the time bt'1l1g without giving offence to all his 
competitors; and' as It IS in the nature of the half-barbarou<; 
Stat. Qf Asia to be nevcr long free from revolutions. their 
rulers are never secure from fanmg The fan of one who 
has 1;reen supported by the British Government, which may 
take place at any moment, will have the appearance of a 
reve~ to that Government" 


