ESSAVS ON INDIAN AFFAIRS

|8

o e v

q.

10.

Ir.

Iz,

13.

14.

15

1892-1895

e e S Ae T

Tue YusioN e®F Thr DEXECUTIVE AND  JUDICWL
POWERS.

JUDICI.AL INDEPENDENCLE.

LETTERS FROM Sik A. MILLEr AND Sik R. GARTH.

OUR INDIAN TRANS-FRONTIER IEXPEDITIONS.

A CrIMINAL ProsecurioN in BENGAL.

Tur BrNcaL TrNANcY Act.

Tine FinanciaL CAUSES OF THE FRENCH REVOLUTION,
AND THETIR PRESENT IBEARING UPON INDIA.

Tue Ilousk or LorDS AND THE BENGAL CADASTRAL
SURVEY.

OUR INDIAN FREUDATORIES AND THE ADMINISTRATION
1OF JUSTICE.

Sovme REsvLTs oF THE DBENGAL TENANCY ACT.

Tue LecisraTive CoUNCIL AND JUDICIAL INDEPEN-
DENCE.

BriTisii FINANCIAL ADMINISTRATION IN INDIA: THE
Causte aAND PRrROBABLE RESULTS oF OUR
DiFFICULTIES.

THE STATE AND THE FINANCIAL S1TUATION IN INDIA,

Tur Hicu CoURTS AND THE COLLECTOR-MAGIs-
TRATES.

THE GOVERNMENT OF INDIA, AND ITs RFEFORM
THROUGH PARLIAMENTARY INSTITUTIONS.

o N.B:—These Essays contai « authentic information whc., may.
prove useful when A dministrat.ve Reforw is undertuken.






XP?2

FHE FUSION “UF EXECUTIVE AND
JUDICIAL POWERS®IN INDIA

Wieprinted from THE LAW MAGAZINE AND REVIEW,
No. CCLXXXIV., for May, 1892.

A_REFORM, long needed in India, is the complete separa-
tion of the Executive from the Judicial $unctions
of the State—in other words, the abolition of the practice
of vesting Executive officers with Judicial powers, whereby
they are often called to adjudicate in suits in which their
own acts or those of their subordinates, done in their
Executive capacity, are the very cause*of complaint. So
long ago as the year 1793, this blot on our I'ndian adminis-
tration forcibly struck Lord Cornwallis, then Governor-
Ggueral, and he accordingly inserted the following passage
in the Preamble to Regulation II. of that year, with
reference to the practice which had previously obtained,
of empowerihg Revenue officers to preside as Judges
in Courts where complaints in Revenue matters were
adjudicated :— —

* It is obvious that, if the regulations for assessing and
collecting the public Revenue are infringed, the Revenue
officers themselves must be the aggressors, and that indi-
viduals, who have been wronged by them in one capacityy
never can hope to obtain redress from them in another.
The Revenue officers must be deprived of their §udiciak
powers. All financial claims of the public, evhen disputed
under the Regulations, must be subjected to the cpgnizgnce
of Cpurts of Judicature, suﬁerintended bv Judges who,
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from their official situations and the nature of their trusts,
shall not only be wholly unintei;gstaﬁn the result of thed
decisions, but bound to decide impartially between the
public and the proprietors %§f+and, and also between the
latter and their tenants, The collectors of Revenue must
not only be divested of the power of deciding uppn their
own acts, but rendered amenabIP for them to the Courts
of judlcature, and collect the pubhc dues subject to g
personal prosecution for cvely exaction exceeding the
amount which they are authorised- to demand on behalffot
the public, and for every deviation from the regulations
prescribed for the collection of it.”

It was under the #égumne then established that Bengal
recovered from the wretched state of destitution in which
that province, now so prosperous, had remained plunged
ever since it came under British 1ule in 1757; and
the subsequent establishment, in other provinces, of Law
Courts to which Revenue officers were made amenable,
produced likewise the most beuneficial effects. A laige
division in the Presidency of Bombay may be cited as an
example. The condition of the Deccan in the years
1840-50, was thus represented in the Settlement reports :*
“ The over-estimate of the capabilities of the Deccan,
acted upon by our early collectors, drained the country
of its agricultural capital, and accounts for the poverty
and distres§ in which the cultivating population has ever
~since been plunged. Even now, little more than a third
of the arable land is under cultivation.” In 1864, however,
industry, enceuraged by less oppressive assessments and
Better protection of private rights, had developed with
‘such marvellous rapidity, that the Government of Bombay
wrete on the 26th July of that year :—* There never was
a time" during the known history of Western India when

' ® Blhe Book on the Decean Ria‘s Commission, 1878, paragraph 33.
S Y
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land snitable for the growth of grain was in greater
@mand. It may be said with almost literal truth that
not a thousand acres of land which had been cultivated
during the memory of marr, .are now to be found uncul-
tivated in the Deccan and the Konkah.”#

This fair condition of things, however, was not destined
to last under the igresponsible form of gover nment imposed
on India in 1858. The prosperity of the qgrlcultuml classes
attracted the attentlou of the Revenue authorities; and
e§travagant assessments impo~ed on land soon stripped the
cultjvators of the savings they had laid by in prosperous
years, and reduced them to the state of destitution in
“which they were overtaken by the drought of 1§77, when
miltions of persons perished fiom want of food, and
upwards of two million acres of land fell out of cultiva-
tion. Vainly had the people protested against the
oppressiveness, and even the illegality of the new rates,
and when, on appeal to the High Court, a eultivator
shewed that the assessment of his field greatly exceeded
the limit of one-sixth of the gross produce laid down in
the Government regulations, and obtained a decree in his
fdvour, a Bill was introduced in the Legislative Council
withdrawing all disputes regarding Revenue and the conduct
of Revenue, officers fiom the cognizance of the Civil
,Courts. This measure, which was passed in 1875 as the
Bombay Rcvenue JFurisdiction Act, was as* complete a
repudiation as can_ be imagined, not only of the pledgc
implied insthe Picamble to Regulation II. of 1793, but of
the plainest principles of justice.

The retrogression involved in this action of the Indian
Government, together with other steps taken in the same
direction, has had a very deteriorating effect om the
character of our Indian administration. The afomalous

Blue Book on the Decean Rivfs Commission, 1878, paragraph 66,
. 4 o
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Courts of Law, presided over by Executive officers, which
ar® established throughout Igdia, clearly afford undpe
facilities for the enforcement of arbitrary demands on
behalf of the State, and have wrought much injustice. A
striking instance of “the evil thus produced has recently
come to light through a Judgment of the Judicial Committee
of the Privy Council, delivered on the 215t November, 1891.%
The owner of the Singampatti estate in the Presidency
of Madras was, during his mindrity, dept ived in the follow-
ing remarkable manner of 48 square miles of mountain
land belonging to that estate. The management of the
property had been taken over by the Government through
its Cougt of Wards, on the plea of protecting the interests
of the owner during his long minority ; soon afterwards
doubts weie suggested on behalf of the Goveinment as to
the validity of the Infant's title to the mountain tract in
question.  Later, a Survey officer, vested with Judicial
powers-under a Goveinment enactment known as the
Boundary Act, was ditected to adjudicate in the matter,
and he decided that the mountain tract was State property.
Thereupon the Government kept possession of the land,
and appropiiated its produce. N
The owner of Singampatti, when he had attained his
majority in 1880, appealed from the decree of the Survey
officer to the Civil Court of Tinnevelly, adducing a grant
of the estate made to his ancestor by Lord Clive in 1803,
and full evidence as to its extent for a period beyond living
memary. The Judge of Tiunevelly, who is a mamber of the
Government Civil Service, partially admitted the owner’s
claim, but the High Court of Madras (which is presided
'over by a member of the English Bar) reversed his decree
on eppeal, ard granted the fulkredress prayed for. Against

* The Times, Law Report, Nov. 21, 18g1. The Secretary of State for India
in C8meil v Nallakutti Sivasubramania Tevar [sic. Qy. Aiyar.—Ep.]

0
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this decision the Secretary of State for India appealed to
the Queen in Council, byt the decree of the Madras Court
was fully affirmed by the Judicial Committee, and it was
shewn at the same time’that, so far back as 1843, and
again in 1857 and 1858, the sGovernment were aware
that the land they claimed was part of the Singampatti
estate, and that, it had, been dealt with as«such by their
own officers in the years just mentioned.

The public in this couhtry will doubtless be startled at
$he revelation-of such proceedings under the “ paterndl ”
administration of the Government of India, which has
generally been credited with fair intentions. In this
instance, however, the intention itself seeins to ¥ the weak
point ; and, unfortunately. the case is by no means an
isolated one. Instances of deliberate mjustice have occa-
sionally come to light. betiaying a degree of boldness and
systematic combination, which could scarcely have been
attained without habitual practice: and,when the Jifﬁculties,
dangers, and expense of contending with a Government
(virtually despotic) are considered, the conclusion seems
inevitable that the cases which have come to the knowledge
of the public form but a small fiaction of the number of
those which have actually occurred. A few of the known
instances may perhaps be usefully cited here.

In the Koth Swuccession case a landowner in the Bombay
Presidency died, leaving a widow pregnant at the time of
his death. The Goyernment, on the plea that the deceased
had left no heir, seized his lands and personal property.
The unfortunate widow soon afterwards gave birth to a
male child, and, as his guardian, claimed her late husbands
property ; but every obstacle was placed in the way of her
getting it. She succeeded in obtaining from the
Civil Court of Ahmedabad a certificate of facts which
established her right, but the Government ordered
the Judge to revoke that certificafe. The widow then
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appealed td‘the High Court of Bombay, when every effort
was made by the Government to et aside the jurisdiction -
of that Court; and the spoliation would have been
complete, had not the High Court vindicated its right, and
firfnly performed its duty.® In the course of the Judgment,
delivered in 1874, the Chief Justice of Bombay said :—

“1 have met with no other case ifi the course of my long
experience, which boie plainer marks of falsehood and
fabrication. . . . Onemost eﬁraordinary circumstance
is that, after a long contest in the Courts, the Governmentf
through thejr officers, requested the Judge at Ahmedabad
to revoke that certificate, and the Judge was weak enough
and ill-advised enough to suspendit. . . . Furthermore,
there was a hue and ciy throughout the country, raised
through the officers of the Government, to destroy the
woman’s credit, in order to prevent her fighting her own
and her son’s battles. That was a very extraordinary
course for Governwent officers to pursue. . . . The
conduct of the Government necessarily protracted the
proceedings. .- . . Under all the circumstances judg-
ment must go for the plaintiff with costs.”

In the Oudh case it was again a woman who was selected
for spoliation. The seclusion of females in the upper
classes of Oriental society places them at a great dis-
advantage in protecting their property. After the Mutiny
of 1857, a Hindu lady of Oudh, Thakurdin Sukraj Kuar, was
forcibly dispossessed of her lands on the plea of her dis-
affection to the British Government, and she whas, at the
same time, allowed no opportunity to justify herself. She
laid her complaint before the Assistant Commissioner of
the province, who exercised both Executive and Judicial
“unctions ; and a full investigation having proved the charge
of disaffection to have been groundless, a decree was given
for th> restoration of her lands; but the Government stopped
the execution of that «lecree, and ordcred the case to be
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tried by a superior officer, the Deputy Commissioner of
Qudh. This second trial resulted likewise in favour of
the lady, when the Government, loth, to give up the
property, once more suspended the execution of the
decree, and ordered that the case should be taken up by
the Chief Commissioner. This  officer, who held the
highest post in the provin®e, simply reversed the judgments
of his subordinates,, without assigning any ground for his
decision. Thus the widow ‘was left bereft of her property.
Th‘ere was no Tribunal in India to which she could appeak
from,this last decree: but her friends assisted lJer‘in laying
her case before the Queen in Council, and, after long years
of anxiety and privation, the appcllant obtained,en 1871,
an order for the restitution of her estate of which, she had
then, for fourteen ycars, been iniquitously deprived. The
following passage in the Judgment of the Judicial
Committee will show the sense which the Privy Council
entertained of the conduct of the Ggqvernment in this
lamentable case :(—

“It would be a scandal to any Legislation if it arbitrarily,
and without any assignable reason, swept away such rights ;
and in this very painful case it is, at all events, agreeable
to their Lordships to find that no such scandal attaches to
the Laws in .force in Oudh, and that the cruel wrong of
which this lady has been the victim is due to the misappre-
hension* of the law by the Chief Commissioner. Their
Lordships cannot but express a hope that, by an act of
prempt justice and a liberal estimate of what is due
to this lady, the Government will relieve her from further
litigation. She had two decisions in her favour carefully,
and correctly adjudged, which, as they weére consistent
with the plainest principles ‘of justice, it should haye been

Fot the delicate term ‘ misapprehension ” some might be inclined to
. substitute disregard.—]J.D.
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the effest of au appellate tribunal, unless the law controlled
it, to maintain.”

A matter for dgep regret, in’ connection with these cases,
is that the officers, whose confluct aided in the perpetration
of such glaring injustiee, were visited with no public signs
of displeasure by either the Viceroy or the Secretary of
State for,India. And when J is remembered that the
Government of India is responsible to no authority excapt
Parliament, where Iudia is nol represented, it will be seen
that the régime of 1858-61, by which India is being ruled?has
provided no remedy or protection whatever against, abuse
of the “extraordinary powers which it intrusted to the,
Covessgnont of that countiy. Can any doubt be enter-
tained as to the issue, if this perilous situation be
prolonged ?

J. Dacosrta.

P.S.—Since this article was written, another case of
spoliation has been brought to light in a Judgment of
the Judicial Committee of the Privy Council, delivered on
the 6th February, 1892.* In thisinstance, the Government
having become possessed of the Bhaunandpur estate in
Monghyr, claimed a slice of the neighbouring estate of
Ishakpur, and took forcible possession of the land, without
submitting their claim to any Judicial decision whatever.
The owners of Ishakpur filed, in 1802, a suit f6r the recovery
of their property ; but owing to the obstacles which they
encountered, it was not until 1870 that a decree for its
restoration could be obtained. In 1883 the Government
again claimed the same tfact, and filed a suit for its

Times, Lagv Report, Feb. 6, 1892.  The Secretary of State for Indiain
Rouncil §. Durbijoy s:'»{gé and others.
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possession, without, however, shewing any new gro.und for
their action; previously to 1862 they had acknowledged
and dealt with the land in question as belonging to the
Ishakpur estate ; and the ordinary law of fimitation would
have debarred their renewed claim after so long a period ;
but they had taken care to exempt themselves, by legislative
enactment, from the operat:]"on of thdt law.

Jn order to place' the respective positions of the con-
tending parties in a‘clear light, it is necessary to remind
Endish readers that the Courts which have jurisdiction
in the first instance in such suits in India, are presided
over, not by independent Judges or trained lawyers; but by
members of the Indian Civil Service, whose advancement
depends in no small measure on the satisfaction which they
afford to the Government, and who, on the other hand,
may, at any time, be removed to a distant part of the
country, if they incur the displeasure of the Authorities.
Under such circumstances, their anxiety to avoid causes of
displeasure to the Government becomes “quite intelligible.
Indeed, there seems no other rational way of accounting
for the frequency with which wrong decisions are delivered
by provincial courts in India, in suits in which the Govern-
ment have an interest. In the present instance, the
Subordinate Judge decreed partly in favour of the Govern-
ment ; but the High Court of Bengal, on appeal, reversed
his decree and dismissed the Government suit with costs.
This Judgment has now been affirmed by the Judicial
Committee gf the Privy Council.

j. D.

T 9119006 ot 057
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JUDICIAL INDEPENDENCE
IN INDIA

(Reprinted from FHE LAW MAGAZINE AND REVIEW,
Angust, 1892.)

A.- MILLION of Englishmen, at home and abroad, have

doubtless read, with feelings of satisfaction, the
following sentences in a leading article in the ZTjgmes of
May 23rd last ;—* There is nothing in all our institutions
of which we arc more justly proud than the absolute
independence of the Judicial Dench, and there is none of
our traditions which we would more gladly see reproduced
and perpetuated in the gicat communities whichs it has
been our destiny to found in distant lands.” At the same
time, the following question must have arisen in the minds
of many readers, viz.:—‘ What have we done towards
perpetuating that glorious tradition in India, among the
largest community that Providence has placed under
British rule?”

Judicial indépendence in India is to be found only in the’
fdur Presidency High Courts, which exercise a limited
original jurisdiction, and arc open to appeals from the
Provinces. In the rest of the Indian Empire such indepen-
dence is rendered simply impossible by the tribunals being
presided over by members of the Government Civil Service,
who are subject to the immediate control of the Executive.
In certain Provinces the Judges are actually Executéve
officers vested with Judicial powers ; and the result bf this
anomalous system is that appeals from debisions given
under official pressure are obstructed by the Exccustvenind
preveuted for years iﬁn being Ilcardf‘ N determined in a
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High Curt. Authentic illustrations of this state of
things will be found in the.Law Magazinc and Review,
No. CCLXXXIV., for May Jlast, under the heading of
“ The Fusion of Erscutaw and Fudicial Powers in India.”
Under such circumstances it will easily be undeistood
that the tight of appeal to a High Court is held in the
highest csfimation by the people of Iudia, who look to it,
not only for an impartial and eplightehed  decision of their
suits, but also for a wholesome control over the proceedigs
‘of the subordinate tribunals throughout the country.
Unforturately, such contiol is scriously impeded by the
action of the Lxecutive in the manner just alluded te, and
Ly the “humerical dispioportion existing between the High
Coutts and the establishinents which they are expected to
control. FFor example, in the Beungal Piesidency in 188¢-90,
the District and inferior Courts determined 491,208 cases,
while the High Court disposed of 4,636 appeals and applica-
tions, leaving 3,034 cases pending. (Blue Bool 250 of 18y1.)
That so unsatisfactory a state of things as bas been
mentioned above should pievail in a country where we
have long prided ourselves on having gained the confidence
of the people by our impaitial administration of justice, is
duc to causes which a shoit retiospect into the history of our
Judicial administration in that country may suffice to explain.
In 1726.Mayor's Courts weie first established by Royal
Letters Patent at Calcutta and Bombay, and the Regulating
Act of 1772 constituted the Supreme Court of Bengal for
the purpose of affording to British subjeets in India the
protection which the East India Company’s Courts,
founded on native law and native proceduse, were incapable
ofe providing. Later, Supreme Courts were established in
‘Madrss and Bombay, and these, with the Supreme Court
at Calcuttaf always remained Ciown Counts, their Judges

baips eaembers of the English Bar, nominated to the Bench
by the Crown.
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On the other hand, the Native system of administration,
adopted by the East India Company, yas based on the
union of all authority—Judicial, Fiscal, and "Military—in
the same hands; a system which js*said to have workeg
successfully while the ruleis and the people were of the
same races, spoke the sarqe languages, and obeyed the same
code of morality, but whlch _was unsuitable for an alien
Government on whiom the rEStralmng influences of race
angl education were entirely wanting. Modifications in the
Cothpany’s system weie introduced from time*to time.
Under Warren Hastings, an English Collector of'Revenue,
aided by a Native assistant, dispensed in each Disggict both
Civil and Criminal Justice, and appeals lay fiom these so-
called “ Distiict Courts ™ to two Sudder Courts, the one in
Civil, the other in Ciiminal cases. In 1774 Provincial
Councils or Coutts, presided over by three Judges, were
created with appellate jurisdiction, and further changes were
introduced later ; meanwhile a conflict arose between the
Cwil and the Judicial authorities in Calcutta, and the
21 Geo. II1., c. 70, which settled the contentions, constituted
a Court of Record, with appeal to the King in Council.
In the East India Company’s Courts, however, no
important departure from the native system occurred until
1793, when Lord Cornwallis effected a separation of the
Judicial from the Executive functions of th® State, by
depriving Executive officers of their Judicial powers, and
rendering them amenable to Courts of Judicature, which he
then created and placed under the superintendence of Judges
wholly uninterested in the result of their decisions.

This was the first attempt at fostering Judicial indepen-
dence in the Courts of the KEast India Company; and®itg
success was both rapid and far-reaching. The c!xange,
howevgt, was mast distasteful to the Execptwe, whose
power it curtailed apd regulated ;. and as thé™™ilan
Legislature was Ihexzs it still is, enir™Ny in the hands of
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the Executive, new changes were enacted after Lord
Cornwallis’s retirement, which completely subverted the
sound principles of his legislation. The Civil Jurisdiction
gf the Provincial Courts was abolished, Criminal Jurisdic-
tion was conferred on the Civil District Judges, and
Magisterial authorlty on'the Col]ectms of Revenue. Great
confusion and uncertainty arose qoon afterwards from the
mu]tlphcxty of the enactmen¢és, and an Indian Law
Commission, with the late Lord Macaulay as its President.
was appointed under 3 & 4 William IV., c. 85, ‘for
recommenhding reforms in the administration of Justice in
India. ,

‘The fiist Report of the Indian Law Commission, with

a Penal Code drafted by it, was submitted to the Govern-
ment of India in 1837. The work was not considered
¢ satisfactory, and was recast by Mi. Diinkwater Bethune,
who succeeded Mr. Macaulay as Legislative Member of
Council in India.* This second edition, however, was not
mote successful than thce fust, and the projected Code
remained shelved until 1853, when a new Council of the
Goveinor-General, of which the Chief Justice of Bengal
was an ex-gfficio member, having been constituted by
16 & 17 Vict., c. 93, the woik of Judicial reform was
resumed and successfully concluded, through the labours of
that eminent lawyer, the late Sir Baines Peacock. The
Penal Code, on the revision of which Mr. Peacock
bestowed yeas of the most devoted attention, was read for
a third time and passed in 1860, when it was declared in
the Council nem. con. that “the Code could be safely
adopted as the universal law of India.” It may be said

that our Judicial administratian in India had then attained
its highest level. !
¢

‘it would besa mistake, no doubt, to ascribe the failure alihe of Loid
Ma ﬁlay and of Mr, Bethyae in framing a Pen\
€l

Code, to any want of legal
acumen, seeing that \1ad to perform th

task, not as independent
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Meanwhile the aggressive policy of annexatiop, pursued
by the Government against our Indian allies and feudatories,
resulted in the lamentable disasters of 1857-8, and
eventually in the transfer of the Government *of our great
dependency from the East India (;ompany' to a member (;f
the British Cabinet. The virtually irresponsible system of
administration, which wag then adopted for India, struck a

Jieavy blow at _]'ud.icial independence. The Secretary of
State for India, in whom were centred all the powers that
h{d been exercised by the Court of Directors and the
Board of Control, was made responsible only to Parlia-
men't, where India has no direct representation’; and the
by removing @) Chief

b

“Indian Councils Act, 1801,
Justice from the Governor-General’s Council, left the
Legislature entirely under the control of the Executive,
The 24 & 235 Vict., c. 104, which abolished the Supreme
and Sudder Courts, and conferred their jurisdiction on the
present High Courts, struck another blow at the inde-
pendence of the Judicial Bench in India, by ruling that,
while one third of the Judges of a High Court may be
English Barristers, the remaining two-thirds may consist
of Civil servants of the Government and of Pleaders of
Courts where the law administered and the procedure in
use differed materially from those of Crown Courts. It
must be admitted, however, with regard to the civilian
jndges appointed under that Act, that the healthy
atmosphere, which they breathed in their new sphere
of action,, soon revived that spirit of fairness and
independence which 1is innate in the great majority
of Englishmen. Unfoirtunately, however, some of th?
number seemed unable to throw off the trammels of

. [
lawyets, but in consonance with the views, and subject to the influernce, of the '
Government of which they were the servants; while Sir Barnes Peacock’s
independent position as Chief Justice placed him beyond thg reach of all such
influences,
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their preyjous official training,an evil which was aggravated
by the allurement of promotion in the Executive service,
which was, at the same time, held out by the Government.
An unseem]y"conﬂiet then ensued between the Executive,
who seemed deteimined qupon aibitratily interfering in the
proceedings of the Law Courts, and a number of the High
Court Judges, who stood up for the supremacy of the Law.

The Criminal Code and the Code of Criminal Procedure,
as revised by Sir Baines Pe acoc]o proved invaluable instru-
ments in the hands of the High Courts, for redressitg
wrong decisions on appeal, and for guiding Sessions Judges
and Magistrates, who labour under special difficulties in
the due gischarge of their functions, owing to the following
circumstances connected with the Police. In a country
wheie the 1ulers and Englishmen generally hold no social
intetcourse with the Natives, the Police have exceptional
opportunitics, through misiepresentation, thieats, and
violencerto extort money fiom the ignorant, the timid, and
the unpiotected ; and a greal proportion of this nefarious
income is detived from witnesses in Ciiminal cases.  The
Police are allowed to ariest all persons as witnesses whom
they may believe to be possessed of information regaiding
the case in hand. Murdeis and minor crimes, and even
accidental deatlis, thus furnish paiticular oppoirtunities for
extortion. Among the persons taken up as witnesses, all
who have aify pecuniaiy means willingly pay to escape the
usual ordeal, which consists in witnesses being, at the
discretion of the Police, maiched in custody to the nearest
Magistrate’s Couit (which may be ten miles away), and
thence to the Court of Sessions, their incarceration often
]astmg several months. The 1ccalcitrant and the poorest,
wj]cnemam in the hands of the Police, are then tutored
(and tortured when necessary) as to the evidence required
of them. Thg Police generally being the piosecutors, ale
intehee®h in pmcm:.ag a convictiony,and this they have
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litHle difficulty in accomplis}]ing, so long as their; criminal
methods of producing evidence are not interfered with.
Those unacquainted with India. te whom the above
statement may seem to require confirmation, will find such
confirmation in the Adnministration Reports of the Govern-
ment itself, no less than sixteen police officers having been
found guilty of inﬁ.icting torture n'the Provinc? of Bengal,
as stated in the Administration Report of that Province,
published in 1878.° \Whey it is considered that a well-
glsmded fear of 1evenge has raised almost insuperable
difffcultics 1 the way of evidence being produced against
the '1’<)lice, the legitimate inference is, that the cases in
which police officers have been convicted of torture, form
but an insignificant fiaction of those in which they have
been guilty of the practice.  The following are among the
proved instances 1ecorded in the above-mentioned Report.
In Midnapoie two constables were sentenced {to ﬁve‘
and two years' imprisonment respectively for crushing a
woman under a heavy stonc to extoft a confession of
gult.  In Hooghly two police officers got a year's imprison-
ment for torturing a woman to obtain evidence against her
husband. In Nuddea a woman was so ill-treated that she
killed heiself, the constable present having been sentenced
to imprisonment for a twelvemonth only, as evidence of his
having taken "an active pait in the crime was not produced.
In Mymensing a police officer and two constables tortured a
man to death, and were sentenced to fourteen years’ rigorous
imprisonmgnt. A remaikable case is that of a sub-inspector
in Midnapore, tiied for torture and let off by the Court, but
departmentally degraded, whereby it became evident that
his departmental superiors believed him to be guilty; a
case in which onc would think that he ought to have been
dismissed from the Service. This is one of tht many
instapices that have come to light of the'.extraordinary
influence which the Police exercige over the Jmed® of

.
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the Department, and over Magistrates and Judicial officers
f:{enemllf‘,r‘.3

Sir Barnes Peacock’s Codes, which were framed with a
knowledge of the® practices just mentioned, inaugurated a
new e1a in the admuustlatlon of Criminal justice in India,
Wwith the result that tll.’llb began to shew an abnormally
small proportion of convictions.

Now, the Indian Governmeut in the person of the
Secretary of State for India, relies on tavourable Adminis-
tration reports for obtaining countenance and support;; ;in
Parliament and with the public at home; and when the
criminal statistics and the judgments of the High Courts
exposeq the hideous Dblots which disfigure the adminis-
tration ot justice in India, the Executive became alarmed,
and diligently set themseives to the task of satisfying the
requirements of the Government 1egarding the tenor of the
.official reports. The blots complained of having come to
‘light through appeals made to the High Courts, it was
decmed expedient fo prevent such appeals as much as
possible. A ““ Criminal Proceduie Amendment Bill ” was
accordingly introduced in 1870, which provided (in Section 5)
that an Appellate Coutt should have power to enliance a
sentence, and (in Section 272) that the Government may
appeal from an acquittal, without limitation of time ; that is,
that a man may, for instance, twenty years after his acqnittal,
be re-arrested, tiied and executed for murder. This was,
indeed, holding an uneven balance between the Crown and
the subject, secing that the latter is limited to ninety-nine
days for appealing from a conviction. A native Association
thereupon represented in a Memorial to the Government
that * they were not aware of any peculiarities in the con-
stitption of Indian society which required this exceptional
and alfnost vindictive power in the hands of the Govern-
ment ; that af acquittal was an acquittal, and that the
ordggaf the "Court onght to receivs the respect of the
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subject and the Crown alike; that such legislatgon had
the tendency to place the Executive in antagonism with the
Judiciary, and to prove subversive of public morality and
Judicial independence.” Then, with regard to-Section 5,
the memorialists submitted that “ the-object of an appeal
was to secure the ends of justice, and would be frustrated
when the applicant was 1estramed from seeking the desired
redress by a fear of the enhancement of his sentehce.”

'lhese representations, sugported by strong expressions
of 18cal public opinion, led to amendments prohibiting the
enhajcement of punishment on appeal, and limiting to six
months the period in which the Government may appeal
from an acquittal. The first of these two amendments
was subsequently withdrawn, and protests against other
objectionable features in the Bill were unheeded ; finally, a
new Criminal Procedure Code was passed in 1872, with
many provisions which can be justified by no acknowledged
principle and which all tend to prevent appeals from
reaching a High Court. Section 6448 empowers the
Government to transfer any Criminal case from one Court
to another Court of equal or superior jurisdiction; and
Section 249 provides that when a witness is produced
before a Court of Sessions, the evidence given by him
before the committing Magistrate may, in the discretion of
the presiding Judge, be treated as evidence in the case.
Now, it should be borne in mind that the evidence produced
in the Magistrate’s Court is given when the witness has
been, and still remains, in the custody and power of a
notoriously corrupt Police.

The worst feature in the new Code is perhaps its system
of summary trials. Under Chapter XVIII., Part V., a
Magistrate is not hampered. by any form; he may take
whatever evidence lie thinks fit, and then give his Judgient ; ;
he is pot bound to record his reasons, andS Section 227
provides that, in cases gvhere no appei lies (m wherrghe
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sentence is not more than imprisonment for three months,
or 200 rupees fine), the Magistrate need not record the
evidence of witnesses, his reasons for passing Judgment, or
draw up a formal charge. ,Now, Magistrates have, not
unfrequently, been found to have summarily disposed of
cases which did not come under that Chapter: atthe same
time the right of appéal became nugatory, seeing that no
records had been kept.

The Right Hon. Sir Richard Gaith, late Chief Justice of
Bengal, who zeaiously strove to 1aise the administiation of
Justice in that countiy fiom the low moral conditio into
which it had been allowed to sink, bas 1ecorded his opinion
on the sub1ect in n emall book,* from which I take the
llbcrt) b quoting the following sentences, as they succinctly
represent the actual state of things in India :—

“\When the functions of a Policeman, a Magistrate, and
a Judge are all united in the same office1, it is vain to look
for justice to the accused. Imagine an active young
Magistrate, havittg heard of some daring robbery, taking
counsel in the first place with the police, with a view of
discovering the offender.  After two o1 thiee vain attempts
he succeeds, as he firmly believes, in finding the 1ight man ;
he then, still in concert with the police, suggests inquiiics,
receives mformation and hunts up evidence through their
agency, for the purpose of biinging home the charge to the
suspected‘pctsdn. He next procecds to inquire, as a
Magistrate, whether the evidence which he himself has
collected, is sufficient to justify a committal; and having
come to the conclusion that it is, he tiies the prisoner
in his Judicial capacity without the assistance of a
jury, and convicts him. The Police, upon whom the
Magistrate is obliged to depend very much for his facts

and ifformation, are neither honest nor reliable. There is
Lo
&
1a Few Plain Trutl s About India. W. THacker & Co. 1888.

FLIE |
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always the fear that the charge against the prlsoner may
be the work of some wicked conspiracy. It somet:mes
happens that the Police themselves are engaged as the
chief actors in making these gbominable charges. To be
tiied by a man who is at once the judge and prosecutor is
too glaring an injustice; and it is only wonderful that a
system so indefensible should have béen allowed to prevail
thyps long under an Enghqh Goveinment.” *

Under the (‘ucum-,tances described in the foregoing
page} it would be vain to ]ool\ for Judicial independence
in oul\Indian Pirovinces. Nature abliors vacuum less than
Despotism hates independence on the Judicial Bench; and
despotism of the worst type has been imposed by us on
our fellow subjects in India. An Oiiental despot is
restrained in his 1apacity by the feair of 1ebellion ; no such
fear can affcet the iuler whom we have invested with
despotic power, sceing that the whole militaiy and naval
forces of the Biitish Empiie stand at his back ready to
crush any insuirectionary manifestation in India.  Ouiiental
despotism is mitigated by the sympathy which 2 common
otigin and a common faith cireate between the ruler and
his subjeets; no such sympathy can exist between our
Secretary of State and the two hundied millions of Indians
whom we have placed under his despotic rule. In Oriental
Principalitics and Kingdoms the fundamental laws of
soc.iety and the principles on which they are based have
descended from time immemorial, and are acknowledged
as immutable, by the sovereign and the subject alike ; the
régime imposed by us involves, on the contrary, an incessant
change of legislation both in principle and in form; a
condition of things which fills the popular mind with
doubts, suspicions, and deep anxiety.

Lord Cornwallis’s Regulations and the Codes of
Sir Bagnes Peacock, which were based on p.riuciples of

equity, were received \?’th gratitude angd acclamatioam-»$d
- . *
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aweke in the people a feeling of confidence in the intentions
of their rulers; but those laws were soon blotted out of the
Statute Book to make room for enactments which no.
principle ‘of eqiﬁty can defend, and which were obviously
dictated by stringent fiscal exigencies. A single illustration
may suffice to shew the nature of the enactments alluded to.

A landowner in the Presidency of Bombay, having
appealed against the assessment imposed on his fields as
exceéding the sum exigible pnder the regulations of the
Goveinment, and having obtained from the High Ccurt a
decision in his favour, the Government introduced a Bill,
entitled the Bombay Revenue Jurisdiction Bill, removing
from the cognizance of the Law Courts throughout that

' Presitfency all matters 1elating to the land-revenuc and the
conduct of Revenue officers, and empowering the Revenue
officers theinselves to adjudicate in all such matters. The
member in charge of the Bill wiged, in defence of the
measare, that ““if every man is allowed to question in a
Court of Jaw the incidence of the assessmeut on his field,
the number of cases which might aiise is likely to be
overwhelming.” The Bill was passed in 1875 in spite of
the protests entered by the people, and landowners have
thus been deprived of the means of obtaining redress for
illegal exactions of Fiscal officers.

It might appear superfluous to add that a most perilous
situation has thus been created, were it not for the heavy
calamities which énsned from a similar situation thirty-five
years ago, and for the unpreparcdness in which the
Government and the public were oveitaken by the catas-
trophe on that momentous occasion. The policy of
spoliation, euphemised under the name of annexation, was
allpwed its course unrestrained by protest or remonstrance
until” we were startled by its results, and horrified by the
massacres And outrages committed on Englishmen and
Begiihwomen, andsby the amountp of blood and treasure
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that had to be expended before British rule cotld be
restored in India. The authors of that policy, unfor-
tunately, escaped punishment ; they succeeded in averting
the wrath of their (:ountrymein from themselves to those
fiends in human shape whom their action had evoked—to
the Nana Sahib and others whose- worst passions were
called into play by the thirst Yor revenge which ouradoption
of an unprincipled polity had kimdled in India.

JoHN DAcosTA.

Postscripl.—The scope left for Judicial independence in
India is, we are soiry to find by recent news from
India, threatened with further contraction by a measure
which the Government has becn elaborating for two
years, and is about to bring forward fos# enactment. A
Bill (beating the remaikably vague title of ¢ The Madras
City Civil Cowmt Bill”) proposcs to transfer, from the
High Cowit to the Small Cause Court, jurisdiction over
all suits up to a certain limit of pecuniary value, which
may arise within the local limits of the High Court’s
otiginal jurisdfction, except Testamentary, Matrimonial,
anll Maritime suits; and it cmpowers the Government, at
the same time, to raise the pecuniary limit to any larger
amount, by notificatior in the Official Gazette. This pro-
position assumes that the Indian Legislature (which is, in
fact, the Executive) can lawfully deprive the High Court of
a jurisdiction confeired upon it by Letters Patent, granted
under an Act of Parliament ; and it accordingly places the
jurisdiction of that Couit at the mercy of the Governafent=

The Judges of the High Court of Madras have protested
against this design of the Governm‘ent to tterfege, -

wdefinitely and wheneyer it may see ity with powers and
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Qrwileges conferréd by Royal Letters Patent; and their
Minte, in conc]usmn strongly ¢ condemns the proposals
to place the cortinued existence of the oiiginal side of the
High Court at the discretion of the Executive Goveinment,
and to limit the libeities and piivileges of suitors in
Madras, and to depiive them of the right they possess of
suing in the High Comt.” ‘

The history of the last thirty year§ does not encourage
the hope that the Government will recede from the fl.eqal
position which it has taken up in the above matter; ; 't the
same time, it should not be foigotten that the remedy for
.the evil lies in the hands of the High Cout 1tself, and, in
4 1nedb e, in the support it 1eceives from the Public, who
are decply intercsted 1n keeping our Judicature fiee fiom
the control of the Executive It may be 1emembered that,
some thuty years ago, an India Viceroy presumed to duect
that a certain o1der 1ssued by the Chief Justice of Bengal
should not be executed. Sir Baines Peacock, the Chicef
Justice referred to, lost no tune 1 1ssutng a proclamation
clésing the Law Couits thioughout the Piesidency, on the
ground that the Government had illegally interfered with
-the course of Public Jusiice. The il-advised step taken
by the Viceroy was spcedily 1¢traced.

]. D.

e e _—

[It will, we tiust, be obvious to our readers that
both the piesent Article and 1its piedecessor fiom the
same pen deal with questions of the giavest 1mportam:e
£ 5 the point of view of Canstitutional Law, affecting the
inhabitahts of the United Kingdom no less than’ theis
fellow-subjects of the Indian Empire, and it is from this
polnt “of view that/&fe have been Xad te give them the
’ {
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prominence which they deserved. The student &f €on;
suitntional History caf scarcely fail to " réfnembers how
intimately the question of the Independenoe of the Jadicial
Bench was bound up with the ‘whole body of Constitutional
questions at 1ssue between the Crown and the Nation during
the Stuart Period. The dismissal. of Coke, C.J., was
directly due to his 1esolute thaintenance of the principle of
Jutiicial Independence, and although the nominal isue
raised 1 the Ship-money ohse might at first sight have
seem* but a question of £.s.d., 1t mvolved, in point of
fact, te same question as that of the “auricular” taking
of the minds of the Judges befoie the dehvery ot their
Judgment i Court, which Su Edward Coke so streMously
1esisted as absolutely fatal to the Independence of the
Judicial Bench It 1s not necessary to suppose any design
on the part of the Government of India to revive, in the
Indian Empire of Her Most Gracious Majesty, Jacobean and
Catolme modes of Government, such as might have been
suttable cnough for 1t under a Mogul Emperor. It is only
nccessaly to point out what a long and disastious conflict
such courses led to n this countiy, and what a pcrpetual
protest agamnst those courses has been, thanks to Su
Edward Coke, enslimed among the great Landmarks of
our Constitution.—EDb.]
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«JUDICIAL INDEPENDENCE IN
INDIA.”

LETTERS T& THE EDpITOR

Fro\ HoN. SIR ALEXANDER EDWARD MILLER, Q.C.,
MEMBER OF THE GOVERNOR-GENERAL'S CoUNCIL,
AND RicHT HoN. SiR RicHARD GARTH, M.Au. Q.C,
LATE CHIEF JUSTICE OF BENGAL.

We have received letters on the subject of the two
Articles contributed to this Review for May and August
last, on the inter-related questions of the Fusion of Executive
and Fudicial Powers in India, and Fudicial hsdepmdmca in
India, from two very high authorities, each most competent
to pronounce upon the value of those Articles. We think it
only due alike to Sir Alexander Miller and Sir Richard
Garth, as well as to Mr. Dacosta himself, to print these
letters in our current number. They would afford the best
justification, if we felt that any were needed, for having
published contributions to the discussion of important
questions in Constitutional Law, from the pen of a writer
in no way connected with the Legal profession. We our-
selves_felt no doubt on this point, for Sir Richard Garth
exactly expresses ouyr own view that, as regards India at
least, it was best for such subjects to be raised for dis-
cussion in owr pages by a disinterested layman. The
interest’ with which such highly trained.legal mind€
those of Sir Alexander Miller and Sir Richard Garth both
_look upon Mr. Dacogta’s Articles, is the Best pgssihle
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testimgny to their value as contributions to the oldest
English Quarterly Review of Jurisprudence.

On the main point raised, by way of criticism’ by Sir
Alexander Millet, we think it only right to point out that
the words in the note to Mr. Dacosta’s Article on Fudicial
Independence in India, to the accuracy of which Sir Alexander
takes exception, are not Mr. Dacosta’s words at all, but are
an extract fiom the ipsissima verba of the Judges of the
High Court of Madras. 'Whether the learned Judges them-
selves were right or wrong in their view, we must leate to

" them to say, and we should be happy to receive any com-
munication with which we may be favonred on that point
from any members of the Bench of the High Court, Madras,
who rr.;‘:x‘y feel their accuracy impugned,

We now leave the letters of our two distinguished
correspondents to speak for themselves.—Ebp.

To" THE EDITOR OF THE Law Magazine and Review.
Simla, 25th September, 1892.

Sir,—I have read with much interest Mr. Dacosta’s
articles in your Review on the subject of * Judicial
Independence in India,” and I agree most cordially with
their general scope and tenor ; but in his note at the end
of the last one he has fallen into an error, which is
calculated, if uncorrected, not only to mislead persons who
may naturally rely on him for their facts, but also—which
is of more consequence—to deprive Mr. Dacosta’s other
representations of much of their legitimate weight in the
minds of those who are better informed in this particular,
and who may not unnaturally discredit all his statements,
oy the principle of “ Ex pede Herculem.”

"xﬁ‘hn Madras City Civil Court Act expressly avoids any
interference wvith the Jurisdictipn of the High Court, and
exzu the clause limiting the glaintiff's right to costs in
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actions brought in the High Court which might have been
brought in the Civil Court—a clause closely modelled on
the provisions of the County Cqurts Act, 18§8—only comes
into operation when in the opinian of the (High Court) Fudge
who tries the case, it ought to have been brought in the Civil
Court. '

I take the liberty .of appending an extract from the
official report of my speech in Council on the occasion :
the speech has, of cour:-:,e, no a}lthbritative weight whatéver,
but it may be, I think, accepted as evidence that no such
insidioRs designs against Judicial Independence as suggested
are entertained by the present advisers of the Govern-
ment of India.

I have the honour to be,
Your obedient servant,

ALEX. Epw. MILLER.

Extract.

“The Hon. Sir Alexander Miller said: ¢ When this Bill
was first introduced it contained a provision applying s. 15
of the Civil Procedure Code to the Court about to be insti-
tuted. I confess that it appeared to me—apart from the
very doubtful question whether it is or is not within the
authority intrusted to this Council to interfere with the
original jurisdiction of a chartered High Court—at any
rate, a- proposition which involved very imiportant and,
as it seemed to me, very serious consequences. But my
difficulty was ‘entirely removed ‘when my Hon. friend, Sir
Philip Hutchins, agreed to assent to a clause which
expressly preseryes all the jurisdiction of the High Court,
and merely establishes along side of it a Court having o
more limited 1urisdict§on, and* to which the judges of*the
High Court may themselves, if they 'think fit, sefer cases '
 which otherwise seome yithig their jur.jsdictionf Strangew
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to say‘, the only body which has expressed any wish that
the concurrent jurisdiction of the High Courd® should be
taken away are the judges of the High Court thefnselves.
The majority of the judges of the Madras High Cotrt have
expressed a wish tha{ the concurrent jurisdiction should be
abolished, and that the City Court should be made the sole
Court to have cogmzance of cases which come thhm the
_jurlsdlctlon given to it.

= P certainly for one could not, with the views which I
hold, have assented to that C((,urse but it is rather singular
that the Trades Association and the Chamber of Con‘;@lerce,
who now treat this Bill as an attempt to destroy the inde-
pendence of the High~Court, are more "émxious_ for the
retenfion of the High Court jurisdiction than the judges
of the High Court themselves.””

e Even if there had been no question of the
right of this Council to interfere with the jurisdiction of the
High, Court—if the terms of the Act of Parliament had been
so clear that no» question could possibly arise—I, at any
rate, should have thought it very much better to retain the
concurrent jurisdiction. ue

¢ Under this bill any party’ whD pleases is at liberty to
bring in the High Court any suit which he might have
brought 1if this bill had never been intﬂloduccd and it is
entirely in the discretion of the Judge. ¢ of the High Court
himself, before whom the case is tried, to say whether it is
a case which has properly been brought in the High Court
or which ought to have been broyght in the City Court;
and what they call the p'éné_l " conséquences mean nothing
mbre than this, that the plaintiff, if he wishes for the
luxury of an expensive Court, when in the opinion of the
{gdge who tried the case he had an adequate remedy of a
esy-expensive kind, should pay for “that luxury himself;
while, on the other hand the defendant has no cause of
.zomglamt 4t havmg to paﬁﬁu fulI costs lf the juc{ge, who
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tries the case, thinks that it was a proper one to be bfoaght

before the High Conrt. So far, indeed, from inteffering
with thefindependence of the Judges, we are entrusting to

them a new and independent d:scretlon It is not a new

thing either, for this is exactly the dlspretlon which late

County Courts Acts have given to the" Judges of the High

Court in England, and I have never seen it suggested that

the independence of°that Court has been in any way

interfered with by modtrn legislation.’ ”—From the Gazetfe’
of Inda, Pt.-VI., Aﬁgust 13th/ 1892.

To THE EDITOR OF THE Law Magazine and Review.

Brockham Green, Betchworth, Surrey,
2nd Novemberp?8g2.

SiR,~The Indian Public is, indeed, much indebted to
Mi. Dacosta and yourself, for the two very able Articles
which that gentleman has lately contributed to the Law
Magazine and Review, upon ““ The Independence of, the
Judicial Bench in India.”

In England, the independence of the Judgesis a fact so
generally recognised that we ate, perhaps, too apt to treat
1t as a matter of course, and hardly to appreciate its value.
But in India, it is very different. We have there a despotic
Government, extremely jealous of all authority which can
in any way conflict with or control its own; and although
theoretically it professes to concede to the Courts of Law,
that right of independent action, to which they are justly
entitled ; yet, pra.chcally, the Government officials do often
exercise a powerful and sometimes unjust influence over
the proceedings of the Courts, especially those of the
inferior magistracy ; and, although the High Courts do
their best to correct gny injustice of that kind, the influenceg
which are at work are so subtile, agd the miscarriagd’ of
justice go often resclves itself into awquestion of fact, that
the Judges find it difficylt tomé:rfere At the 8ame times
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the vg,ry circumstance of the High Courts having the
ﬁower to supervise and control the proceedmgs of the
magistracy, and that those Courts are looked gpon by the
public, and especially the_ native "public, as their best and, -
indeed, their only-hulwark against arbitrary and illegal
conduct on the part of Government officials, has had the
effect in India (strange as it may appear to us in England),
of fomenting an unhappy feehng of jealousy on the part of
Govérnment against the” High Courts, which has been
productive of many mischievohs consequences, has gfeatly
diminished the efficiency of the Courts themselves, j/d has
been the means of preventing many wholesome and much-
needed reforms, which might and ought to have been
effected long ago.

I need hardly say, that this subject is a very large one;
and I have not sufficient time now to offer you anything
like 2 worthy Article for insertion in your next publication;
but if you will kindly allow me space at some future time,
I will endeavour to do justice to the cause, and to enlist
the sympathies of your English readers.

Meanwhile, I am extremely glad that the criticisms
which ‘have already appeared in your Review, have been
written by a gentleman, against whose disinterestedness
and impartiality I should hope that not a word can be said.
Mr, Dacosta is neither a judge, nor even'a lawyer. He
occupied in his time a prominent position in the mercantile
world at Calcutta ; and whilst there he took an active part
in public affairs, and wrote upon some of the leading topics
of the day. Since his return to'England he ‘has continued
to take a lively interest in Ir?n matters; and .if I may
presume to ‘say so, he has my humble op:men) only

ea.'lt too Iement.y with the abuses, which he’ tas so ably
ht to the notice of the English public.

I am, dear Slr, f;uthfully yours.l

3 : d/' QQ-@{}?M“ Garrs,
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L.

EWSPAPER articles of a semi-official characfer, pub-
lished during the last few months, have created the

impression that the recent collision between Russian and
Afghan soldiers at Somdtash, is likely to involve us in war -
with our great northern ally.  The Z%mes of August the 25th
contains a leading article in which it is said : “ When we
had established the present ruler of Afghdnistdn upon the
throne of Kdbul, we undertook the obligation of defending
him against foreign aggression. That engagement we are
L~und scrupulously to observe; and should the Russians
resolve to encroach upon territories which belong to
fghénistdn. it will be our duty to repel them.”
Now it is well known that we weither established the
bresent Amir oy the thronc of Kdbul, nor undertook any!
kngualified obligation of defending lim against foreign
pogression. In support of this negative statement, it may
uffice to remind the reader of the following incidents cop-
ected with the present Amir’s accession to the throne”

In the spring of 1880, when we sent a missidn to Abdar
Rahman, offering to acknowledge him Amir of Kébul ch
fondition of his renm,:ncmg sovereignty over Kandahdr and
lerdt, he simply ignored our condition™®nd®intimated that,
s the heir gf Dost Mahomed. he claimed sovereigity over
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the entire kingdom that bad been ruled by his grandsire.
When later, our offer, somewhat modified, was pressed for
his acceptance, he clearly gave us to understand that he
neither desired nor needed our sanction to his installation
on the throne which was his by right. Lastly, when our
conditions were communicated to him in the stern language
©f an ultimatum, tequiring his absolute renunciation of
Kandahdr and the Kuram valley, our conditions were once
more ignored, and we were left in the unenviable position of
having dictated terms which we were powerless to en{orce.
Meanwhile our Kandahdr prmy was defeated with great
loss by Ayub Khén at Mdiwand, and we saw no/prospecl.
of our being able to relieve the remnant of that force, unless
we regeived immediate assistance from Abdar Rahman.
The pitl of the troops we then had at Kibul, was required
to march to the rclief of our besieged garrison in the South,
a distance of 316 miles ; but the risk of being delayed by
hostile clans on the road, made it hopeless for the relieving
force to reach .Kandahir before the place had fallen,
Already the tribes around Kdbul were assuming a threaten-
ing attitude, and our scouts reported that a Jehdd, or
religious war for the extermination of the “infidel,” was
about to be proclaimed. In these difficulties we negotiated
iwith Abdar Rahman, and prevailed on him to use his
-‘;inﬂuence in restraining the tribes who were likely to oppose
our progress; and, at the same time, to detain near his
person the chiefs of the Ghilzdi tribes, through whose terri-
tories the remainder of our Kébul army was to return to
India. This device of temporarily depriving the Ghilzdis
of their leaders, prevented them from carrying out the
ghdigional Afghin policy, of exterminating to the utmost a
hostile army on the retreat—a policy which was ruthlessly
executed against us after our first invasion of Afghénistén.
The timely aid, thus received from the new Amir, enabled
us to effect our immediate pu ; but it had to be paid
for ‘by a heaV); sﬂce cﬂ' rnl::?:nal pride. We ha&pmto
revoke our imperious wltimatum, to acknowledge Abda{
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Rahman's sovereignty over Afghdnistdn without limitation
of territory, to renounce the fine we had imposed on the
city of Kébul for its connivance at the murder of our
Envoy, to pay ten lakhs of rupees to the new Amir as axn
carnest of British friendship, and to refund the value of the
treasure we had seized in Kébul during the invasion. We
had moreover to give up a r.mmbet; of our guns, and to
leave intact the defensive works with which we had
strengthened the position of Kabul.

Tabring these harrowing reminiscences to mind, is cer-
tainly not a grateful task ; but it becomes a duty, when it is
sought, 'hmugh misleading statements, to deprive us of the
fruit of dearly bought experience, and to exposc us to fresh
calamities which, in the light of that experience, might
successfully be averted.

As regards the alleged obligation of defending the Amir’s
territories, no treaty binding us absolutely to perform that
service has, as far as it is known, been subscribed by any,.
authorised servant of the British Crown; and, «in the
absence of such an instrument, we must hold ourselves free
o act, in each case, as its circumstances render advisable.
In the present instance, at all events, no obligation of the
sort can exist, seeing that we have come to no definite
understanding with Russia or with the Amir, as to the
north-castern line of the Afghdan frontier, and are, therefore,
not in a position to contend that such frontier has been
violated in the Pamirs.

Under all these circumstances, the scare about a war
with Russia arising out of the Somdtash incident, must be
dismissed as groundless; while the motive for having-
raised it in the present conjuncture, may not be difficult,to
surmise.

I1.

Another serious dganger, however, is also foreshadowed
in the newspaper articles referred to above ; namely the
danger of a third Afghén war, or “WBri#ish invasion of
Afghdnistdn, This danger, looking at existing circum-}
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stances, is not only real, but seems imminent. A leading
article in the 77mes of September the 12th refers in the
following serms to the cause of our present dispute with the
Amir:—* The turbulent population of the Zhob valley has
been pacified by us.—At Chaman we have built a railway
station on land which the Amir claims as within his territory.
—»—»We have no aggresswe intentions towards him ; but he
takes a different view of the situation.” The significance
of these sentences will more, fully appear when they are
considered in connection with the following events which
brought about the present sityation.

Numerous expeditions, as it is well known, ha,;e been
employed during the last sixteen years for the subjugation
(or * pacification " as it is officially termed) of the border-
tribes of Afghdnistén, and the construction of roads through
their territories .Among those expeditions, the following
were charged specially with the * pacification” of the

-country between Gomul, a village on our frontier at the
foot of ‘the Sulimdn mountains, and our railway from Quetta
to Chaman; a tract which extends in a south westerly
direction through the Zhob valley to Pishin.

In 1888 an expedition was sent to survey the Gomul
pass which opens into the Zhob valley ; but as its mission
was frustrated by the opposition of the Makhind tribe, a
considerable force was organised the following year, which
entered the Zhob country from Baluchistdn, accompanied
by the late Sir Robert Sandeman as Pélitical officer. The
Kidarzéis arrested the progress of that force, and it was
only in 1890, that our agent succeeded, by diplomacy and
subsidies’as well as by military force, in establishing a post
at Apozii, and in obtaining promises from the Mashud
Wazirls, the Shirnis and the Darvesh Khel of Wiéna, that
they would keep the Gomul pass open, in consideration of
oértain sums of money to be annually paid to them by the
British Government, Surveys were then made for a pro-
Jecw.i railway thtough the Gomul pass and the Zhob  valley
onmlé‘esnm.msem as, an alterawe line to our " Bolén
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Railway which has been found unreliable, owing to the
autumn floods, by which it is annually destroyed.

The chiefs in the Zhob valley, who have been. receiving
subsidies from us, are said to have maintained & friendly
demeanour up to the present time; but their tribesmen
never ceased to manifest their objection®to our presence,
by night-shooting into the British agent’s camp, and by
cutting off our sepoys within a few hundred yards of their
lines. These hostile, manifestations latterly became more
active ; a circumstance which wg ascribed to the presence
of an pfficial of the Amir. A We threatened, therefore, to
send an expedition for subduing the clans, unless the official
was removed ; and the Amir informed us that, in com-
pliance with our request, he had ordered him to retire,
pending the conference we had proposed, and #n under-
standing as to the boundary of our Empire.

Now, this suggestion of the Amir for the delimitation of
our frontier, is most inopportune and embarrassing for the
British Government, seeing that it has, for many years,
becn striving to advance our frontier into Afghdnistdn,
and is still struggling for that end. On the other hand,
our Government contends that the Amir's kingdom does
not include the territories of the border-tribes, and that we
are consequently at liberty to conquer and incorporate those
territories in our Indian Empire. In support of this view,
a new map of Afghdnistdn has been brought out, in which
the green border défining the limits of that country, and the
red line marking our frontier (as laid down in all our maps
until 1890) have been removed, and nothing has been left
to show where our territory ends and Afghénistén begins.
Furthermore we have assumed the character of protegtor.
and almost that of Suzerain, over the tribes whom we sub-
sidise, and from among whom we have indued a number
of men to engage in our service.  To entertain the Amir's

Simultaneously with the new map of Afghdgistin, a chapter was
published on the “ North-West Frontier of India,” in which the author, the
Hon. George Carzon, late {nder Secretaly for Indis, gignificantly remurked :
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suggestion for a delimitation of the British frontier, would,
therefore, interfere with our scheme and our pretensions; and
this will probably account for the blustering language and
the threass that were subsequently resorted to. The Zimes
of November the 2nd contains a leading article in which it
is said :—* We hope that the Amir is wrongfully charged
with an attempt at eyasion, which, if really made, might
compel the Government to modify the benevolent and
friendly attitude it is desirous,of maintaining towards the
Amir and 'his kingdom. —The Goyernment will not be
lightly turned from its settled poltcy it possesses the means
of bringing considerable pressure to bear upon its ally ina
disciplinary way.—The Government can do without the
strong and independent Afghénistan it strives to maintain :
but whénever it shall cease to struggle for that end,
Afghénistdn as a kingdom will disappear.”

L

" After,a threat so clearly and loudly proclaimed, the
British Government is not likely to recede from the position
it has assumed. On the other hand it is equally impro-
bable that the Amir would agree to territorial concessions,
when his doing so is certain to destroy his power and
influence over the tribes; and, as regards the latter, we
well know that they will not submit to the rule of the
“infidel " without a hard struggle. Under these conditions
war seems imminent, and it behoves us to estimate its pro-
bable issue. For estimating that issue we have invaluable

“The attitude of the horder-tribes has, in recent years, be¢ome much more
friendly towards England than towards Afghdnistin . . . they are gradually
bemg transformed into an irregular frontier guard of the Indian Empire.”
Then} Mr Curzon, assuming the border-lands to have actually become
British territory, says: It 1s the forward move from the old Indus valley
line across the Mitidlebelt, and the relations entered into with itsaccupants,
that<iave, during ‘the last five years, transformed our unscientific frontier
nto the scientific frontiet which I will now proceed to delineate.” In his
delineation Mr. (,urmt{x mcl‘m Lundi Kotal, Peiwat Kotal, the Gomul
Pass antl Chaman, but the uct of the tribesimen shows that take
a ‘different view of the matter. ' e
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data for our guidance in the history of the last fifty-five years ;
as, within that period, we twice invaded Afghdnistén in
circumstances similar to those of our present situggion. On
both occasions the war was unprovoked ; it had beef secretly
schemed by the British Cabinet, and its object was simply
to acquire control over the government of Afghdnistdn.

Of the final results of the war cojmenced in 1838 we
have a succinct record in the following passages of the
“Greville Memoirs ” :—

“1842. Sept. 10th.—A few days ago 1 met Sir Charles
Metcalfg, the greatest of Indian authorities. He was de-
cidedly opposed to the expedmon originally, and said he
could never understand how Auckland could have been
induced to undertake it. Nov. 3oth.—Ig the midst of
all our military success, the simple truth is that’Akbar
Khan and the Afghans have gained their object completely.
We had placed a puppet king on the throne and held mili-
tary possession of the country. They resolved to get rid.
of our king and our troops, and to resume their independ-
ence ; they massacred all our people, civil and military, and
afterwards put the king to death. Our recent expedition
was undertaken merely to get back the prisoners who had
escaped with their lives from the general slaughter, and,
having got them, we have, once for all, abandoned the
country, leaving to the Afghans the unmolested possession
of the liberty they had acquired, and not attempting to
replace upon their necks the yoke they so roughly shook
off. There is after all no great cause for rejoicing and
triumph in all this. 1843. Jan. 16th.—The circumstances
attending the termination of the war in Afghanistan have
clicited a deep and general feeling of indignation and
disgust. Ellenborough’s ridiculous and bombastic pro-
clamations, and the massacres and havoc pefpetrated by
our armies, are regarded with universal contempt and
abhorrencé. . . . Qur greatest military sucx.&ses have been
attended wuh nearly gs much discredht, @5 our most® de—
Plorable reverses. . . ., .Dn the whole it is thc most painful

Ehapter tn mrhmryfnrmany aJatgday

[
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IV.

Now, if we turn to the war commenced in 1878, we find
that it ngi only failed in its avowed object, which was the
acquisition of an advanced frontier* (in other words the
annexation of a ‘portion of Afghdnistdn), but that it ended,
like the previous war, in disaster and humiliation. At its
conclusion, and with the advice of the distinguished officer
who brought it to an end, we reverted, in our policy towards
Afghdnistdn, to the lines we' had originally followed, ever
since the two territories became contérminous. Writing from
Kdbul on the 29th May, 188a, Sir Frederick Roberts said :

“We have nothing to fear from Afghénistdn, and the

best thing to do is to leave it as much as possible to itself.
Should, Russia in future years attempt to conquer Afghdni-
stan or 1nvade India through it, we should have a better
chance of attaching the Afghdns to our interests, if we avoid
all interference with them in the meantime.”
* This obviously sound policy. proclaimed under official
responsibility by our highest authority on the subject, was
nevertheless discarded suddenly in 1885, while public
attention was diverted to the troubles in Ireland, and
measures were immediately adopted for once more attempt-
ing the execution of the ‘‘forward frontier” or annexation
scheme of 1876. A slight modification, however, was
introduced in the plan of campaign; it was considered
advisable, before marching our armies into the heart of
Afghdnistdn, to invest the eastern and southern portions
of the country. Numerous expeditions were accordingly
employed for the subjugation of the border-tribes, and the
construction of military roads across their country; but
thése operations completely failed in their object, and our
frontier has not been advanced a single day’s march from
oyr Indian boundary.

* At the opening ef Parliament in February, 1879, Lord Beaconsfield
sid : ¢ Weare now in possession of the three great highways which connect
Afghdnistdn and Indih. We have secured the object for which the expedition
fwas undertaken. We have securad that frontier, which wil, T hope, render
our Emgi{re invulnerable.”

*
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Disappointing and inexplicable as this result might appear
to those who have only taken a distant.and partial view of
the operations, it is simply the effect of causes which have
long been known to exist. Those who look& for a
successful issue to our frontier expeditions, founded their
hope on the superiority of our weapons #hd discipline, on
the proximity of our base, and on the wealth of our material
resources. But experience has conclusively shown that, in
a barren and mountajnous ceuntry like Afghanistdn, those
advamtages are neutralised by the absence of roads, the
scarcity, of fodder and grain, and the fanaticism of the
inhabitants ; whereby the movement of artillery,and cavalry
is seriously impeded, and the transport of ammunition,
storcs and baggage is rendered slow and uncertain ; while
the proclamation of a Jehad. or religious war, is ctrtain to
gather overwhelming numbers of armed men, ready to lay
down their lives in the defence of their faith and their
traditional independence. The annals of the late wan
furnish innumerable instances in support of the®above
statement, a few of which may be cited here. Mr. Howard
Hensman, referring to Sir Frederick Roberts’s retreat before
the tribes led by Mahomed Jdn in Decr. 1879, recorded the
following remark on the 27th of the same month :—

*We may scem strong enough now when we have not
an enemy within 'twenty miles ; but we seemed equally safe
three weeks ago, when we disbelieved in the possibility of
30,000 Afghins ever collecting together.”

Sir Donald Stewart, on his march from Kandahdr to
Kébul in April 1880, telegraphed as under :

“On the 19th the division under my command en-
countered an armed gathering.—A body of some three
thousand fanatic swordsmen poured down on our troops .
the fighting lasted an hour, after which the dhtire body of
the enemy spread broadcast over the country. The pro-
tection of the baggage prevented pursuit by the cavalry.”

Mr. Hensman remarks, in his letter oPthe 26th of the Samq
MOnﬁ'n that the bagggige train on‘that occasion wassix mﬂes
ong; *indbeadds, mﬂ:méMtolheﬁgh at Chardsig -
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“ At g.50 Colonel johnson heliographed that the enemy
was reinforced, and that his troops were debarred from
anything but acting on the defence, as their baggage would
have had to be sacrificed, if an attempt had been made to
storm the hills.”

Then, Major Golquhoun, who was attached to the Kuram
Field Force under,Sir Frederick Roberts, records the
following incidents :

“Novr. 29th 1878.—Owing to the exhaustion of the
men and cattle, and Z4e mpossibility qf keeping up supplies
with the troops, it was decided not to attack to-day.
Decr. 6th.—Only three guns and their ammunition were
brought up the hill; the task was a severe trial. As there
was no forage on the Kotal, the horses and drivers were
sent down the hill again. 12th.—The Major General has
decided to return to Kuram. . . . The baggage of the four
regiments, even on the reduced scale, made a tolerably long
column, and the Commissariat camels added to the length
to be protected. 15th.—D. O. 347. Sick and wounded
to be transported from Kuram to Kohst under escort of
the sth Punjab Infantry. Feby. 2nd 1879.—A convoy of
sick men (including General Cobbe who has sufficiently
recovered from his wound) proceeded to India under escort.
The detachment was ordered to march vz the Darwaza
pass, as there was some chance that the¢ Mangals might
otherwise attack the party.”

Turning now to the operations in Southern Afghénistén,
we find the following entries in the diary of Major Le
Messurier, Brigade Major of the Quetta army :

“ January 1oth 1879.—The prices we have to pay are
startling ; the forage for a horse costs 2 rupees a day.
The Commissariat has only four days’ supplies for Europeans
and seven for natives; and yet there are only sqme 8,000
fighting men at Kandahdr, out of the 13,000 which form .
the Quetta army. The mortality among the beasts of
burden is very gieag’ The want of camel carriage added
to the fact that we Ague outstripped oy comvoys of provisign,
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is forcing itself to the notice of all. Jany. 18.~Marched
(2 miles; the water all along is strongly impregnated with
nitre.  20th.—Thermometer 25°  Increased .mortality
among the camels. No more tobacca.”

At this time, Sir Donald Stewart, finding it impossible to
feed his army, sent back the greater number to India. Mean-
while sickness broke out among the men and the cattle, as
recorded in further entries of the same diary, as under : '

“ Feby. 4th.— The Commigsariat are out of wood. 7th.—
Black frost last night : jincreased mortality among the camels
continyes. 12th — The bread we have been having and
the water combined will account for the sickness among the
troops. April 6th.—The stench from the dead animals
along the line was scarcely bearable. 24th.—Rode back
into Kandahdr and heard of Colonel Fellowes' death. He
was as fine a looking man as any in the force, and most
active.  June 23rd.— The Colonel is laid up, and Rogers,
Hawskin and Oliver are all down with fever. July 14th.—
Cholera has appeared, ending fatally in 14 cases. °17th.—
Cholera still busy at headquarters and the two squadrons.
18th.— A telegram came in saying that Nicholetts was
dead, having been seized with cholera at 1 p.m. and died
at 6 p.m. 21st — Hannel of the i1st Punjab Cavalry died
of cholera. 29th.— Captn. Chisholme of the 59th was
buried to-day. Augst 6th.—Major Pawis of the 59th was
buried this evening-—cholera, Anderson of the 25th N. I.
buried to-day. Our doctor in the Sappers died last night,
also Corporal Boon R.E. 23rd.—Heard that Stavely had
tost four Europeans and two natives out of his battery, that
Dr. Blanchard had died at Gatur, and Lieut. Campbell of
the Baluchis at Chaman, all of cholera.”

These diaries show how powerfully the food and trans-
port diffigulties, and the absence of practlcable roads, inter-

sfered mth our military operations in the late war, and Mow
cruelly ‘gur officers and men were decimated by sickness
and dedth, owing to bad food, wane of shelter and the
severity of the.climate They testify, at the same time, 10’
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the imperative necessity under which the numerical strength
of a British army in Afghédnistin has to be limited by the
scargity of food, and show how its efficiency is further reduced
by the dgtachments that have to be employed in guarding
the baggage and ammunition, in escorting the sick and
wounded to Indja, and in foraging for supplies. In any
future campaign, the railway to Chaman, if not destroyed
by the tribes, might facilitate the despatch of troops aad
stores from India; but it could not lessen the difficulties
mentioned ‘above, seeing that those difficulties arose only
after we had penetrated into the interior of Afgh:&msté.n
while our railway scarcely goes beyond the border of the
country. It should also be remembered that our railroad at
Sibi was destroyed by tribesmen in 1880, as soon as our de-
feat at Maiwand became known.

V.

These considerations preclude any sangunine hope of our
bemg able, in a future campaign, to contend successfully
with the difficulties which caused our failure in the past,
We might, as we did before, enter the country at the head
of a victorious army , but our advance would, most probably,
induce the Amir to retire beyond the Hindu Kush, as Shere
Alf did in 1878 ; in which case we should be left to deal
with the numberless tribes of the country, each jealous of
its rights and interests and ruled by its own chiefs, but all
united by a common faith, a strong love of independence
and a fanatical hatred of the “infidel’ Does experience
warrant the slightest hope that we should succeed in con-
cluding with those tribes any treaty which would secure the
object of our invasion ?-—Supposing a treaty were obtained
under the pressure of our arms, or purchased with our
money ; could we reasonably look for its fulfilment >—Have
no# faithlessnéss towards the *“infidel,” greed and treachery,
been repeatedly ard advisedly declared by our officers to
be prominent featares in the Afghdn character >—Have we
forgotten how Padshd Khan, whose friendship and- loyalty
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we so liberally paid for in the last war, fought against us in
December 1879, when our Yortunes were on the decline ?—
How, after being forgiven for that “ breach of loyalty,” and
continuing to receive his subsidy, he once more coffacted his
men and attacked our troops in April and May 1880, when
our situation again became critical >—Hawe we also for-
gotten our embarrassing and untilgmﬁed position, when our
mdgm]oquent proclamation of the 28th October, 1879
{evidently the work of one deplorably ignorant of Afghlims-
tin and its people), caﬂmg on the tribal chiefs to come and
consult with the British officials on the future govern-
ment of their country, was tréated with the most marked
contempt ?

After such experience—after sixteen years of unsuc-
cessful warfare and an appalling expenditure of blgpod and
treasure, what can justify the Government in once more
plunging the nation into a war of conquest, in which the
adverse chances would again preponderate, while even,
success would impair our present situation? The con-
uguity of our territory with that of Russia would afford
facilities to our powerful rival, by an armed demonstration
on our frontier, or by intrigue with our Indian subjects and
feudatories, to disturb, at any time, the tranquillity of our
Indian Empire.

If the fear of Russia, which has driven our Government
to so many unprovoked attacks on the Afghdns, be well
founded, and we eventually have to encounter a Russian
advance, should we not be placed at very great dis-
advantage in ha.vmg to fight a powerful enemy in a difficult
country, far from our main resources, and amidst a hostile
population thirsting for revenge, and ready to aggravate
any reverse which may befall us in the contest ?

As regards Chitrdl and the surrounding cguntries, our
¢iplomatic and military operations in those regions sin®e
1886, seem to have been governed by ‘the policy ‘nder
which all our frontier expeditions of the last sixteen years
were undertaken. namely, for bringing the territories which
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separate India Trom Afghdnistn under British control, in
erder to facilitate the long-desired conquest, of the latter
country. Hitherto those operations have ot achieved
suocess,ni‘rxd the recent fall of Afzul-ul-Mulk, whose acces.
sion to the throne of Chitrdl received our support and
countenance, is .doubtless regarded by the people of the
country and the neighbouting States, in the light of a
British defeat. This circumstance realises the danger so
clearly indicated in the following passage of Earl Grey's
letter published in the szs in March 1887, warning us
against mixing up ourselves with the politics of the Central
Asian States: I am persudded that the only wise policy
for this country to pursue is to keep absolutely aloof from
all the quarrels of the Afghans and our other neighbours,
and to'awoid all meddling in their affairs, unless, by plunder-
ing our subjects or by other acts, they inflict upon us
injuries which ought to be promptly punished.”

“ The British authorities cannot support the ruler of the
A{gha.ns for the time being without giving offence to all his
competitors ; and as i1t 1s in the nature of the half-barbarous
States of Asia to be never long free from revolutions, their
rulers are never secure from falling The fall of one who
has been supported by the British Government, which may
take place at any moment, will have the appearance of a
reverse to that Government "



