
148 RELIGION AND MORALS. 

of political contempt and of moral abhorrence? 
The answer is readily obtained -to superstition; 
to the prevalence of a mIghty system of religious 
imposture, as atrocious as it is extravagant; which, 
in the same degree that it dishonours the Supreme 
Being, corrupts and debases his rational creatures; 
which, upon the most outrageous absurdity en­
grafts the most abominable vice, and rears a 
temple to false and filthy deitie.& upon the ruins 
of human intellect and human virtue. It were 
criminal to conceal or palliate the real cause of 
Hindoo degeneracy. It is false religion, and no­
thmg beside. 

The gods whom the Hindoos worship are imper­
sonations of all the vices and all the crimes which 
degrade human nature; and there is no grossneE.& 
and no villamy which does not receive counte­
nance from the example of some or other of them. 
The vilest and most scandalous impurity pervades 
their mythology throughout; is interwoven with 
all it~ detaIls; IS at once its groundwork and 
completion; its beginning and its end. The rob­
ber has his god, from whom he invokes a blessing 
on his attempts against the life and property of 
his neighbour. Revenge, as, well as robbery, 
finds a kindred deity; and cruelty, the never­
falling companion of idolatry, is of the essence of 
the sy~tem. 

The rites and ceremonies are worthy of the 
faith; 
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faith; they may be summed up in three words, 
foJIy, licentiousness, and cruelty. Penances, silly 
and revolting, are the means of expiating sin. 
Grossness the most horrible, both in nature and 
in degree, from which the most abandoned cha­
racters in the most abandoned parts of Europe 
would recoil, enters into public worship, and the 
higher festivals are honoured by an increased 
measure of profligacy. That unhappy class of 
females, who every where else are regarded with 
contemptuous scorn, or with painful commisera­
tion, are in India appendages to the temples of 
religion. The Hindoo faith, in perfect confor­
mity with its character, demands barbarous as 
well as licentious exhibitions and torture, and 
death are among its acceptable modes of service. 

From such deities and such modes of worship, 
what can we expect uut what we find 1 If the 
sublime example of perfect purity, which trne re­
ligion place~ before its followers, be calculated to 
win to virtue, must not universal contamination 
be the necessary consequence of investing pollu­
tion and crime with the garb of divinity 1 If men 
find licentiousness and cruelty associated with 
the ceremonies of.'religion, is it possible that they 
should believe them to be wrong? Can they be 
expected in private life to renounce as criminal, 
practices which in public they have been taught 
to regard as meritorious? Will they abhor in the 

world 
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world that which they reverence in the sanctuary? 
It were absurd to believe it. 

A false religion engenders a spurious morality. 
In the Hindoo code of duty, "the weightier mat­
ters of the 'law" scarcely find place. Almsgiving 
is inculcated; but it is in behalf of a tribe of 
proud, lazy, sturdy mendicants, to whom alms­
giving is not charity. But the great points of 
Hindoo morality consist in cerf'mOnill obser­
vances, burdensome as they are idle. Surrounded 
on all sides by danger, the votary of this impious 
superstition can scarcely move ur refrain from 
motion without incurring dEfilement. Ablutions 
and purifications, prohibitions of certain kinds of 
food, and regulations for dressing that which is 
permitted; minute directions for all the most in­
different actions of life-these swell the intermi­
nable list of empty forms, which excuse the ab­
sence of purity, justice, and charity. 

The Hindoo system prescribes the observance 
of frivoluus ceremonies, and neglects to inculcate 
important moral duties. But its perniciou~ influ­
ence does not terminate there: it enforces much 
that is positively evil. By the institution of castes 
it estranges man from his feIle ws, and shuts up 
the avenues of benevolence; invests one part of 
society with the prIvilege of unrf'strained indul­
gence-casting over them the cloak of sanctity. 
however unworthy-shielding them from the con-

sequences 
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sequences of their actions, however flagitious; 
and condemns another to hopeless and perpetual 
debasement, wIthout the chance of emancipation 
or improvement. A system more mischievous or 
iniquitous-better calculated to serve the interests 
of vice, or destroy those of virtue-seems beyond 
the power of the most perverted ingenuity to frame. 
The root being corrupt, so are the branches. Pre­
cepts are given, which set at nought all the first 
principles of morality. False testimony is dis­
tinctly permitted in a number of specified cases, 
some of which are sufficiently ludicrous did the 
subject admit of mirth. The profession of a rob­
ber is recognised as a lawful one, by giving a rule 
for the division of the spoil. Punishments of the 
last degree of barbarity are denounced against 
atrocious crimes, against crimes of no very deep 
malignity, and against actions that are no crimes 
at all. Falsehood, fraud, and cruelty are thus di­
rectly sanctioned, and the numerous rules relating 
to another branch of morals, many of them tri­
fling, many licentious, and all uf them disgusting, 
are quite sufficient to account for the laxity which 
exists in practice. Such are the sources of Hin­
doo morality, and. the connection between cause 
and effect IS illustrated by the state of society. 
The-religion and its ceremonies, the code and its 
precepts, naturalJ y lead to the expectation that 
the disciples of such a religion, the subjects of 
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such a code, would be precisely what all report 
represents the natives of India as being. 

But the dominion of superstition, though long 
is not eternal, and the mists in which the mind of 
India has been so long enveloped are already be­
ginning to clear away. How this good work may 
be best advanced is a most interesting and im­
portant enquiry. Much importance is attached 
to education, and its influence is not to be de­
spised; but an education which left the people as 
morally depraved as it found them, would scarcely 
be preferable to none. Yet instruction, in mere 
human learning, may do much in preparing the 
way for the reception of a far more valuable spe­
cies of knowledge. It may break down preju­
dices; it may shew to this long-deluded people 
the absurdity of their own faith, and lead them 
to feel the want of a better. This operation has 
begun: motion has commenced in the long slum­
bering mass, and it will go on increasing in 
strength. until the idols before which the intellect 
of India has been prostrated, shall be hurled from 
their pedestals, amidst the appJauses of those who 
once bowed before them in ~lavish adoration. 

The symptoms of this agitatipn are too evident 
to be mistaken. Mr. Lushington says: " Some of 
the students, who have completed their education 
in the Hindoo college and other institutions, are 
in the habit of holding debating societies, where 

they 
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they discuss topics of considerable importance 
in the English language, and read lectures and 
essays of their own composition upon -various lite­
rary and scientific subjects. At one of the meet­
ings above-mentioned the question was, 'Whe­
ther posthumous fame be a rational principle of 
human action or not?' It is true, that the debate 
soon branched off into a consideration of the pos­
sibility and probability of human perfection; but 
the orators spoke with remarkable fluency, quot­
ing Gibbon, Hume, Reid, Bolingbroke, Voltaire, 
Shakespear, Milton, &c. The forms of similar 
meetings in England were imitated; and the 
chairman having inquired the reason of the secre­
tary's absence, a loud cry of' Persecution!' was 
raised, and it was explained that he was pre­
vented by his father, who was afraid that his 
principles of paganism should be corrupted in 
consequence of the other members being deists. 
Thus has the beginning of a most wonderful 
change been worked among a race, who for a long 
time were considered as sunk in a hopeless state 
of ignorance and the blindest idolatry. I should 
have mentioned before, that one of the young Hin­
doos in question, be,ing called upon at the police 
to swear, as usual, on the waters of the Ganges, 
declined, averring, ~hat he should just as soon 
swear by the waters of the Nile." It'thus appears 
that there is some danger of deism becoming the 

popular 
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popular faith. Orthe authors mentioned by Mr. 
Lushington as familiar to the Hindoo students, 
four out of seven are advocates of deistical opinions. 
And Mr. Sherer states, that a large impression of 
Paine's works, which arrived in Calcutta from 
America, was eagerly bought up by the Hindoo 
youths, who had received instruction in English. 
Even among the Brahmins deism is making pro­
gress, and, some opposition to Christian schools 
has arisen from this source. Bishop Heber says, 
"Our chief hindrances are some deistICal Brah­
mins, who have left their old religion, and desire 
to found a sect of their own." This is not, indeed, 
precisely the course of events which the friends 
of religion would desire; but it is not, upon the 
whole, discouraging. It may even be considered 
as a favourable symptom. The acknowledgment 
of the first great article of all true religion, may 
be a preparation for the reception of the remain­
der. When a nation, which has heretofore main­
tained a belief in revelation, rejects it, as the 
French did, forty years ago, ill favour of the cold 
dogmas of a corrupted deism, it is a fearful sha­
dow of "coming events," and may justify an 
apprehension that the light which that country 
has enjoyed is about to be extinguished altogether. 
The abandonment even of a corrupted form of 
Christianity, must be a change for the wOl'$e. 
But when a nation casts •• to the moles and the 

bats" 
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bats" a system of idolatry so absurd and so hor­
rible as that of the Hindoos, even though mere 
deism be substituted, it is a step in adyance. 
Something is gained by the recognition of one 
Hupreme .Being; and on this foundation we should 
not despair of raising the sublime superstructure 
of Christianity. In this way, human knowledge 
will act as the pioneer of religious truth. It must 
not be looked to as an efficient instrument for 
effecting the moral reformatioll nf the people. It 
is too often so regarded, not only with respect to 
India, but to other countries. This is an error. 
Human knowledge is incapable of purifying the 
heart; it does not address itself to this object, 
and its most judicious advocates will make no 
such pretensions on its behalf; it has not even a 
direct influence in promoting the interests either 
of virtue or pwty, though its diffusion in a country 
situated like India tends indirectly to these pur­
poses. The light of knowledge will shew the 
Hindoo the folly of his old superstitions; and as 
these are the great sources of his demoralization, 
something will be gained by their destruction. 
,Human knowledge will be admirably useful in 
pulling down; but another species of knowledge, 
far higher and more valuable, will be necessary to 
build up. W~ e should therefore promote, by all 
the means in our power, the diffusion of genuine 
"cience and sound learning in our Indian posses-

sions; 
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sions; but if we stop here, we do little. We 
should regard this only as a means to an end, 
and that end the establishment of the only system 
of religious belief which can render men either 
virtuous in this world or happy in another. 

Experience justifies us in expecting benefit 
from such a course. Christianity has advanced 
most rapidly in countries enlightened by science, 
and refined by elegant literature. Among bar­
barous and uncivilized nations its progress has 
been comparatively slow. It may not be that in 
any country the most learned have been the 
earliest in embracing it; but in every place when; 
knowledge exists, except it be confined by pains 
and penalties to a peculiar class, its benefits ex­
tend far beyond the circle of philosophers, and 
where freedom of enquiry is permitteu, the leaven 
of thought will gradually pervade the whole mass. 
The gospel was first proclaimed in one of the most 
polished ages of the world-when the conquering 
arms of Rome had been the means of spreading 
the arts, the knowledge, and the civilization which 
she herself had received from Greece, over every 
part of her mighty empire; and it was in the 
most refined and inquisitive purtions of that em­
pire-it was in Asia Minor and Italy, that the 
progress of conversion was the most rapid and 
successful. Ignorance on the contrary, is favour­
able to error. The impostor Mahomet com-

menced 
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menced his career in an age when the lustre of 
Grecian and Roman civilization had been dimmed 
by the uperation of various causes-when that 
cloud which hung for centuries over the human 
mind, was enlarging in circumftrence and deepen­
ing in blackness; and while Christianity had 
triumphed over the gods of ancient times by moral 
means alone, Mahomet owed his success to the 
keenness, not of his arguments, but of his sword. 
\Vith these facts before us, wc may conclude that 
knowledge and civilization are favourable to the 
progress of truth, and to the operation of moral 
cause'), and in this belief we may regard the in­
troduction of the sciences and learning of the west 
among the Hindoos with pleasure and with confi­
dence. Our religion will follow and accomplish 
that .< great moral regeneration," the necessity 
for which has been so forcibly urged by one of the 
ablest of Indian statesmen. The Hindoos have 
been debased by a false religion; they must be 
restored to a healthy state of moral feeling' by the 
true one. All other remedie~ will be at best but 
miserable palliatives-this alone will go to the 
root of the disease. 

What then is to be done to promote this end? 
By direct means sc~rcely any thing. We cannot 
divert. any large portion of the funds of India to 
the purpose-the state of the rc','enue will not 
bear it; and jf it would, the natives would pro-

bably 
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bably view such an appropriation with a degree 
of dislike which would not only impair OUT influ­
ence, but what is of far greater importance, re­
tard the reception of revealed truth. Government 
can do little except by encouraging education. 
The ,system of education at present must be in a 
considerable degree irrespective of religion; but 
there is no neces!o.ity for discouraging the reading 
of the sacred volume. Nothing should ue done 
which is likely to induce parents to withdraw 
their children from the schools; but the Scrip­
tures may be read like any other books, and ex­
perience shews that the natives regard this nei­
ther with distaste nor apprehension. The moral 
influence of the children thus educated in the fa­
milies to which they belong, is a point not to bt~ 
overlooked: in many instances, the parents have 
regarded with approbation the hooks whIch the 
scholars carried home from school, and especially 
the New Testament. The schools are also bene­
ficial in breaking down the dIstinctions of caste. 
At first, some attempts may be made to preserve 
these distinctions, but they soon cease, and the 
children of various castes mix together upon a 
footing of equality. 

One most unexceptionable mode of advancing 
the cause of Christianity is, by the example of 
those who profess to believe it. If they display 
indifference to the religion in which they have 

been 
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been educated, there is but slender hope of con­
ciliating the respect of the Hindoo towards a faith 
which neither he nor his fathers have known. 
Obedience should be yielded not only to the 
moral precepts of Christiamty, but also to its po­
sitive institutions. The Christian festival of Sun-. 
day should command that decent respect to whicn 
it is entitled. In a few instances, it is to be re­
gretted, that the magistrates and revenue officers 
do not close their courtb on that day. This is cer­
tainly wrong, and ought to be amended. There 
would, indeed, be little difficulty in procuring a 
general observance of Sunday, as the Hindoos 
and Mahometans mutually keep each other's fes­
tivals, and in such a climate as that of India, an 
Illvitation to rest could scarcely be unpopular. 

Although both state and christian policy re­
strain us from maintaining a religious establish­
ment commensurate with the moral wants of the 
people, we ought to make sufficient provision for 
the spiritual instruction and consolation of those 
Chri&tians who are called to reside in a country 
where Paganism is yet the dominant creed. This 
has not always been attended to. For many 
years the number of chaplains was lamentably 
small. It has been increased, and the good ef­
fects which have followed have justified the pro­
priety of the increase. Several, however, of the 
witnesses before the Parliamentary Committee 

regard 
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regard even the present number as quite inade~ 
quate. For a long period the English chur~h 

in India was without the superintendence of a 
Bishop. This is not a place for religious con~ 
troversy, and it is not intended to enquire what 
form of church government is most apostolic; but 
certainly an episcopal church without a bishop is 
j'ln anomaly which could not have existed at any 
previous period since the promulgation of Chris­
,tianity. Dr. Buchanan relates, that a Syrian 
bishop~ with whom he conversed, thought 'it 
stfangethat there was no bishop in India to superin­
tend so large an empire, and said that he did not 
perleetly comprehend our ecclesiastical principles. 
The difficulty might well perplex him; but, at 
length, principally through the exertions of Dr. 
Buchanan, the anomaly was removed by the erec­
tion of the see of Calcutta. But the slighest 
reflection will show that a single bishop for the 
whole of the British possessions in India is alto­
gether inadequate. By the late act, the King has 
power to create two new bishoprics, Madras 
and'Bombay, and to assign to the three dioceses 
their respective limits. This provision has not 
yet been acted upon; but when put in force it 
will make an important addition to the, effieiency 
of the English church in India. 

No inconsiderable proportion of the British 
residents in India being natives of the northern 

part 
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part of this island, the late act properly provides 
that the Company shall maintain, at each of the 
presidencies, two chaplains of the Church of 
Scotland .. This clause contains a provision of 
which the policy, and even the intention, is by 
no means clear. I t is the following: " Provided 
always, That nothing herein contained shall be 

so construed as to prevent the Governor General" 
in Council from granting from time to time, with' 
the sanction of the Court of Directors and of the 
Commissioners for the Affairs of India,.o any 
sect, persuasion, or community of Christians not, 
being of the United Church of England an~tlre~ 
land, or of the Church of Scotland, such sums .of 
money as may be expedient for the purpose of 
Instruction, or for the maintenance of Pl~ces of 
Won"hip." This strange provision is happily only 
permisslve. The Government are not restrained 
from thus granting money; but it is to be hoped 
that they will restrain themselves. To act upon 
this provision would be to open a door which, in 
a short time, it would be fonnd impossible. to 
close. To recognise the claims of one sect, would 
embolden all others to assert their's. No distinc­
tion could be draw,n, that would not give serious, 
and perhaps reasonable, offence to those who were 
excluded by it, whilst an unlimited compliance 
would drain the resources of India, excite se­
rious dissatisfaction in the minds of the native~, 

\I and 
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and prove a stumbling-block in the way of Chris­
tianity. A moderate provision is made £or the 
Protestant Episcopal, and Presbyterian churches; 
and this is justified by the circumstance of their 
being established in the two divisions of the pro­
tecting country. The majority of European re­
sidents will belong to one of these churches. 
Those who do not, will generally be members of 
one of the denominations of Protestant Dissenters, 
and such will feel no scruple in attending the 
worship of the church of Scotland. But it must 
not be forgotten, that the provision thus made 
is the exception, not the rule; and that "ery 
weighty reasons forbid such exceptions to be mul­
tiplied. 

But thoug'h we cannot do any thing directly to 
promote the success of missionary exertions, it is a 
solemn duty to abstain from doing any thing to im­
pede them. Every denomination of Christian mis­
sionaries should be permitted freely to use their 
own resources, in the manner which appears to 
them be~t adapted to promote their peculiar views 
of the doctrines of religion. Two things are espe­
cially desirable in those who undertake the impor­
tant task of unfolding to the na,tives the discoveries 
of revelation-discretion and charity. By culti­
vating these, they wl11 advance their common end 
far more than lies in the POWN of government to 
promote it by pecuniary assistance. 

As 
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As no impediment should be thrown in the way 
of conversion, so no disability should be incurred 
in consequence of it. This is so clear, that it 
may seem scarcely necessary to announce it. 
But unfortunately, native Christians have been 
excluded, on account of their faith, from offices 
to which Hindoos and Mahometans were eligible. 
This evil, it may be presumed, is corrected by 
that clause of the last act, which declares, that no 
native or natural-born subject of his Majesty 
.. shall, by reason only of his religion, place of 
birth, descent, or colour, or any of them, be dis­
abled from holding office under the Company." 
Some difficulties have been suggested as to inhe­
ntance of property by converts to Christianity. 
If such exist, they ought to be removed. Men 
should not be seduced into the profession of Chris­
tianity by the temptation of temporal benefit, but 
they certainly ought not to be deterred from em­
bracing it by the prospect of penalty and loss. 

Nothing can be plainer than that converts 
should be protected from persecution; from the 
necessity of complying with practices which their 
consciences disapprove; and from all inconve­
niences, pecuniary or otherwise, resulting from 
their change of faith. Another point, equally 
clear:is, that the neutrality of government should 
he perfect. While, on the one hand, it should 
not force Christianity on the people, on the other, 

M 2 it 
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it should on no account e\'ince any appearance of 
approbation towards idolatry. 

The government formerly drew a portion of its 
revenue from a source, the propriety of which was 
much questioned. A certain sum per head was 
collected upon all pilgrims resorting to the great 
temples, and to those smaller pagodas which had 
acquired celebrity, and the offerings which the de­
votees brought with them were likewise subjectcd 
to a toll. Sums were also levied for permisRion to 
perform the various ridiculous and revolting acts 
of penance, and for licenses to erect shops, 
booths, and stalls, for the aecommodatlOn of those 
who resortcd to the festivals. These sources of 
revenue have been recently abandoned, and, of 
course, will never be revived; but the question of 
their continuance was agitated with great zeal 
and ingenuity. It wa~, indeed, one which it was 
by no means easy to answer satisfactoril y. To ac­
quire income from so abominable a source, seemf', 
at first sight, even more reprehensible than the 
French practice of deriving a revenue from licpns­
ing places of vicious indulgence. But, in order 
to make the cases parallel, it must be supposed 
that we have the power, consistently with our 
avowed toleration of the Hindoo religIOn, to sup­
press these idolatrous practices altogether. On 
the other hand, the pilgrim tax has been com­
pared to a duty upon ardent spints, by which 

the 
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the consumption of an article pernicious to health 
anrl morals is diminished; but the comparison is. 
not just. The use of ardent spirits is not unlaw­
ful in itself-it is the excess only that is criminal. 
But idolatry is unlawful in all forms and all de­
grees. A t the same time, the suggestion th~t the 
only effect of the abolition of the tax would be a 
great increase in the number of worshippers, a$ the 
means would be placed within the power of many 
who before were excluded by the cost, was cer­
tainly entitled to attention. The question was, un­
doubtedly, one altogether of great difficulty, and 
which reflecting and well-principled men would 
generally be found to answer with hesitation. If 
by retaining the tux, we were understood as giv­
ing any sanction to the abominations of idolatry, 
we were doing great wrong both to our Hindoo 
fellow-subjects and ourselves. If by abolishing it 
we have extended the practices which we are 
most desirous to suppress, we have done hal m in 
another way. In such circumstances, even an 
honest intention affords little security for a sound 
conclusion, and the event only will enable us to 
judge accurately of the measure. 

The earliest Christian church established in 
India was that of the Syrian Christians, which is 
said to trace its origin to St. Thomas. For many 
years they appear to have met with considerable 
success among the Brabmins and Nairs of Travan-

core, 
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core, who compose the military caste, and are the 
nobility of that country. They were protected 
by the reigning government, and en.toyed the 
same privileges as the other inhabitants. A bout 
the middle of the sixteenth century they were 
distll,l'bed by the appearance of Roman Catholics 
in the province, who are alleged to have destroyed 
many of their public records. church formularies, 
and copies of the scriptures. Certain it is that 
the Catholics, by some means, succeeded in 
severing from the Syrian church about one-half 
of its members, and uniting them with their own. 
The converts, however, though formally attached 
to the Roman communion, still retained some of 
their own customs. The Syrian church in Tra­
vancore is accordingly at this day separated into 
two diVIsions, one called Syrian Christians, and 
the other Roman Synans. The former continued 
in a very depressed state until a few years ago, 
when Lieutenant-colonel Munro, the British resi­
dent at the court of Travancore, interposed on 
their behalf. In consequence of his represen­
tations, many of their former privileges were re­
stored to them; and, under hIS auspices, a col­
lege was established for the ~ducation of their 
clergy, which was supported by a grant of land 
bestowed for the express purpose by the ranee of 
Travancore. The exertions of Colonel Munro did 
not terminate with the establishment of this col-

lege. 
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leg-e. He obtained the co· operation of some mis­
sionaries of the Church of England, under whose 
care the college was placed, with the entire con­
currence of the Syrian bishop, and procured a 
translation of the scriptures into the vernacular 
tongue. The number of Syrian Christi~ns is 
about 70,000 ; that of the Roman Syl ians is about 
the same. These have a college at Verapoly, 
under the care of a bishop. The present super­
intendent is a native ot J reland, educated in 
Spain. 

The professed Catholics were formerly nume­
rous, but by the acknowledgment of their own 
nllsslOnaries their numbers have been certainly 
decreasing for the last century; and there is rea­
l'.on to believe that many of the conversions of 
whIch they boasted were but nominal. The Abbe 
Dubols has endeavoured to account for the ill suc­
cess of the Roman mIssionaries, and the first 
cause which he assigns for it is the Pope's inter­
ference with the practices of the Jesuits. The 
members of this order, never very scrupulous in 
the means they employed for the accompli~hment 
of their objects, conformed to many of the idola­
trous and superstitious customs of the Hindoos, 
in order, as they alleged, to conciliate their minds 
and-lead them to embrace the Catholic faith. 
This was analogous to their conduct in Chiua, 
where, finding that HIe fact of the founder of the 

Chn:.tl,Ul 
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Christian faith baving sllffered as a malefactor waS 
a cause of offence, they thought fit to deny it, and 
to affirm that it was a false and malignant report, 
invented by the Jews and other enemies of Chris­
tianity. The members of those orders which 
retain~d a less pliant morality were not, however, 
prepared to follow such examples. The Capu­
chins, the Jansenists, and others, objected to the 
vicious conformity of the Jesuits, and appealed to 
the Pope. His decision was against the practice 
complained of; but as the Jesuits, though always 
prufessing the most unbounded reverence for the 
Holy See, were far from being the most obedient 
of its servants, it required repeated remonstrances 
from Rome to induce them to desist. The fact that 
such practices were adopted, as lures to the pro­
fel'sion of the Christian name, is quite sufficient to 
shew the character of a large portion, if not the 
whole, of the alleged converts. The A bbe Du­
bois, belonging to the Propaganda Society, is, of 
course, the advocate of the forbidden practices, 
and regards the decision of the head of the Roman 
church as having mainly contributed to the decline 
of the Catholic religion in India. But it is obvious 
that nothing was lost but in name. A mass of . 
actual Pagans were called Christmns ; they are now 
no longer called so. Their numbers have ceased to 
swell the roll of Catholic converts; but the ge·· 
nuine interests of Christianity are certainly not in-

juriollsly 
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juriouslyaffected by the change. But the Abbe is 
not content that the entire blame of retarding the 
progress of Roman Catholic profession should rest 
upon the head of his spiritua.l father. He assigns 
as a farther cause, the wars between the English 
and the French. These wars, during their ctmti­
nuance, must have interfered in some degree with 

the labours of missionaries of every religious pro­
fession; but it is certain that the Protestants 
were, in many parts, far lllore exposed to suf­
fer from them than the Catholics, and since 
their cessation the field has been open alike to the 
labours of both. The last of the three causes 
which the Abbe Dubois enumerates was, doubt­
less, a very efficient one. Some of the most zea­
lous of the Roman missionaries endeavoured to 
recommend themselves to th'e natives by impos­
ture, and the Hindoos detected it. The Jesuits 
announced themselves as Brahmins flOm ::t distant 
country, and thereby gained for their persons and 
their office a degree of respect far surpalSsing that 
which they could have hoped for as Europeans, 
and the propagators of an unknown faith. The 
,~onsequence was that which always follows un­

successful impostur~-the artifices used were in­
Jurious to the cause which they were intended 
to promote. The Jesuits, who at first were vene­
rated as something more than saints, were after­
wards despised as convicted impostors, and the 

faith 
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faith which they had disgraced !'hared m their 
personal unpopularity. From the ill success of 
his own church, the Abbe is led to regard all at­
tempt at conversion as hopeless; but the success 
which has attended missionaries of another kind 
wartants a different conclusion. 

The first Protestant missionary was Bartholo­
mew Ziegenbaly, who was sent to Tranquebar by 
the king of Denmark in the early part of the la~t 
century. Finding himself in want of further pro­
tection than his own sovereign could afford him. 
he came to England. where he was introduced to 
George the First, and ~hortly afterwards returned 
to India, under the patronage of the king and of 
the bishops of the English church. He was fd­
lowed by other Lutheran mls~lonaries, amonb' 
whom the venerable Swartz mU'st not be forgotten. 
This apostohc man commanded the esteem alike 
of every description of rec;idents in India, 11 indooh, 
Mahometans, and Europeans. The sovereign of 
Tanjore, when dying, was anxious to make him 
the guardian of his heir, a trust which he de­
clined. Hyder Ali received him as an envoy on 
the part of the English, and offered to take hIS 
word as the guarantee of a proposed t.ngagcment, 
when he would trust no one else. On two oc":a­
sions during war, hIS character savf'd the garrison 
and people in the fort of TanJore from perishing 
by famine. There was gram in the country; but 

the 
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the people refused to furnish bullocks to carry 
it, because they had formerly been defrauded of 
their pay. In this extremity the Rajah applied to 
Swartz, and that which the credit of the govern­
ment could not command, was readily obtained on 
the promise of an humble foreigner, destitute of 
property, and whose income afforded him only a 
bare subsistence. These missionaries continued 
to propagate christianity with considerable suc­
cess, and a body of Christians, the fruits of their 
labours, are scattered over J ndia south f)f Madras; 
their chief stations being Vepery, Tanjore, Tran­
quebar, Trichinopoly, Madura, Tinnevelly, Ram­
nad, and Cuddalore. The number of these Chris­
tians it is not easy to estimate; but it is both 
large and increasing. The amount of increase at 
one station, Tinnevelly, has been ascertained, and 
is most encouraging. In 1823 the native Chris­
tians in that province were only 4000; they now 
exceed 8,000. In the south of that province are 
two villages entirely christian, and from which 
every vestige of idolatry has d\sappeared. Bishop 
Heber, who visited Tanjore and Trichinopoly, was 
greatly interested in the Christians whom he found 
in those provinces, and those who have visited 
Tinnevelly and other parts have been impressed 
in th~ same favourable manner hy the character 
of the Christian com mum ties which they met 
with. The Hindoo teh~ildar of the district which 

contain& 
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contains the two Christian villages already men­
tioned, when questioned by the VIsitor, testi­
fied to the quiet and inoffensive character of the 
inhabitants, and said that he should rejoice if all 
around him resembled them. The mission which 
has produced such beneficial effects has been sup­
ported from its commencement by the English So­
ciety for promoting Christian Knowledge. 

The progress of Christianity in India is not to 

be judged altogether by the actual number of 
converts. The number of these would have been 
much larger had the mis~ionaries exercised less 
caution in receiving them. No temporal induce­
ments have been offeled to the profession of 
Christianity; and none are admitted to baptism 
until after a long probation. The apparent pro­
gress is thus rendered o;low: but this is counter­
balanced by the assurance that outward con­
formity is a sign of internal conviction, and that 

those who for!'take their old religion are real and 
not merely nominal converts. In the mean time, 
the knowledge of the great truths of revelation is 
spreading far and wide, and where so many hear, 
some will be convinced. 

The Church Missionary SO(.'lety has, from its 
establi~hment, directed a large portion of its at­
tention to India, and sedulously and usefully 
co-operated with the labourers whom it found 
already there. Its schools and stations are nu-

merous, 
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merous, and the number of scholars in the former 
increased in seven years from 6,581 to 12,298. 
A lady, under the patronage of this society, suc­
ceeded in introducing female schools, in opposition 
to the prejudices of the natives, which led them 
to regard the instruction of females with diabke. 
The excellent and exemplary Baptist Missionaries 
have done much to advance the interests both of 
religion and learning, but the number of labourers 
is yet inadequate to the promIsed harvest. The 
worn-out superstition i" obviously falling to pieces, 
to be replaced, either by what is called the re­
ligion of nature, or by a better faith, to which 
that may form a stepping-stone. It is for those 
who take an interest ill the diffusion of Christian 
knowledge, to consider whether we ought not to 
avail ourselves of the moral movement, and give 
It the best directIOn; and whether the duty of 
extending the knowledge of divine truth 1s not 
especially pressed upon us, as well by the state 
of opinion and feeling in India, as by the position 
in which we stand towards that country. 
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CHAPTER x. 

THE JUDICIAL SYSTEM. 

THE judicial system of India has hitherto been 
of a most heterogeneous character, and it must 
probably continue so for a period of which the 
duration cannot be anticipated. The law of the 
Hindoos is founded upon their religion. It is, 
of course, in many respects, barbarous and ab­
surd. It is also sometimes extremely vague, and, 
on the whole, very imperfect. The Mahometans 
introduced their law, which like that of the Hin­
doos, was closely connected with their religion. 
The settlement of the British created a necessity 
for the introduction of a system of law differing 
from either. The law of England thus obtained a 
footing in India; but it did not altogether super­
sede either of the systems which it found pre­
viously in operation. But the Hindoo and Maho­
metan codes were such as no European people 
could consent to administer; they were, there­
fore, modified in practice, and while their leading 
principles were adhered to, their more barbarous 
provisions were softened or rejected. Circum-

stances 
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stances also continually arose to shew the neces· 
sity of some additional rules for the administra­
stration of justice; and the governments of India, 
from time to time, enacted various Regulations, 
which, unless annulled by the authorities at home. 
have the force of law. The principles of judIcial 
administration in India are consequently derived 
from no fewer than from four different sources, the 
institutions of the Hindoos, those of the Mahome­
tans, the English law, and the Regulations of the 
Indian governments. It seems to be the prevail­
ing opinion, that from the wide differences oi 
these various codes, from the general character oj 
the people, from the diversity of languages, and 
from other causes, the administration of justiCE 
has been far from perfect. 

The law of En.gland is administered in courts 
established by royal charter, and called Supreme 
Courts. Of these there are three; onc ll.t Cal­
{!utta, composed of a chief justice and two puisne 
judges; one at Madras, and one at Bombay, com­
posed respectively of a chief justice and one 
puisne judge. Formerly the regulations of the 
Indian governments, which were intended to take 
effect within the j\uisdiction of these courts, were 
required to be registered in them. By the late 
act, registration is declared no Ivnger necessary to 
give validity to the regulations of the Governor 
General in Council, and the power of legislation 

previously 
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previously enjoyed by the governments of the 
other presidencies is withdrawn. 

The Supreme Courts exercise jurisdiction over 
the European popUlation generally, and under 
certain circumstances over natives also. In this 
respect their jurisdiction is understood to be re­
stricted within certain local limits ; but they have, 
in some instances, c1aimed authority over natives 
residing beyond those limits, on the ground of 
constructive inhabitancy; and over landed pro­
perty to a very wide extent, on the ground that 
the un moveable estates of all who are perl'3onally 
subject to them, are also within their jurisdiction. 
They have directed their receiver to manage the 
collections of very considerable estates in the in­
terior, and thus hare, iu fact, rendered the whole 
of the tenantry liable to the process of the Court. 
On the principle of constructive residence, a 
trader residing without the limits, but having 
commercial dealings within them, may be ren­
dered subject to the jUflsdiction of the Court. 
These vague and uncertain c1aims of jurisdiction 
ought to be set at rest, especially as the natives 
entertain a great dislike to the Supreme Courts. 
Possibly the expense of their RToceedings mdY be 
a principal source of their objection. English 
law is not a very cheap commodity at home, and 
in India it can hardly be expected at a lower rate 
than in the original market. ThiS, in the eyes of 

a native, 
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a native, would stamp the system as one of the 
worst that could possibly exi~t. Litigation is with 
him a great luxury, and to make it dear is re­
garded as an act of oppression. At the same time 
it must be allowed, that the members of the Su­
preme Courts cannot possess much knowled-ge of 
the native habits and character, nor any fami­
liarity with the native languagei'l; and under these 
circumstances, it would be well that some con­
siderable limitations should be put upon their ju­
risdiction. 

Previously to the passing of the last Ad, the 
authority of the Supreme Courts ,va<; almost pa­
ramount to that of the Government; but by that 
act the Governor Gel,eral in Council is empowered 
to make laws and regulations for all courts of jus­
tice, whether established by his Majesty's char­
ter or otherwise: Lut he cannot abolish any of 
the former description without the pre"iou<; sanc­
tion of the Court of Directors. This sanction 
must, of course, be subject to the approval of the 
Board of Control, though the clause does not 

specify this provision. 
The Company's Courts are numerous, and have, 

at different times, heen i'lubject to various modifi­
C'ations. In Bengal, the ]owpst court of ciyil ju­
dicature is that of the Moonsiff. This is a native 
officer, who has original .i urisdiction in case9 
where both partie" are natives; toa certain amount, 

N without 
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without appeal, and to a higher amount, subject 
to the right of appeal to the Zillah Court. He 
receives no salary, but is paid the amount of 
the stamp duty taken in lieu of the institution 
fees on the SUlts decided. No great care seems 
to be'taken to ensure a due measure of qualifica­
tion in these officers; and it is represented that, 
without the protectIOn of appeal, in all cases but 
suits for very small sums, little confidence would 
be placed in their decisions. 

The Zillah Court, which is the court of appeal 
from the Moonsiff and some other subordinate 
authorities, to be noticed hereafter, has also an 
original jurisdiction to a lImited amount. The 
zillah judge is an European; his decisions, in the 
first instance, are subject to appeal, and those 
given in his appellate character, to a special 
appeal. Each judge is assisted by two native law 
officers, a Hindoo pundit and a Mahometan moo­
lavie, who act as his assessors, and give opinions 
on points of native law. These officers also exer­
cise a direct judicial power, as sudder aumeens. 
In this character they try causes of limited 
amount, referred to them by the judge. They 
may further, at the discretion. of the judge, hear 
appeals from the moons11fs. If the as&istance of 
the two native law-officers is found insufficient, 
other natives may be appointed to the office of 
sudder aumeen, according to the wants of the 

serVIce. 
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service. Further, each court has, or had (for 
considerable changes are in progress), one or more 
European officers, denominated registrars, in­
vested with authority to try causes of a certain 
class, remitted to them by the judge, and. in. cer­
tain cases, to hear appeals. It has been proposed 
to abolish the office of registrar; to create a num­
ber of special sudder aumeens, or native judges, of 
higher rank than previously existed; and to assign 
to them the duty of determining suits' for much 
larger sums than generally fell under the cogni­
zance of the registrars, as well as that of hearing 
appeals from the ordinary Budder aumeens. This 
proposal has been, to a certain extent, acted upon, 
and the trial of cases in the first instance is now 
almost wholly in the hands of native judges, their 
power of jnrisdiction being increased to an amount 
which very few causes in Inrlia exceed. 

Above the zillah or district courts were the 
provincial courts, whose authority, as their name 
implies, extended over a wider circuit. They had 
an original jurisdiction from the point where that 
of the zillah court stopped, extending to a much 
higher amount, and they also heard and decided 
appeals from the courts below. It is proposed 
graduqlly to abolish these COllrts. 

Superior to these is the court of Sudder De­
wanny and Nizamut Adawlut. To this court are 
refened all cases in which the judges may differ 

N 2 from 
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from their law officer!'!!: it has the power of call­
ing for and revising the proceedings of any of the 
courts, and may suspend from office the judges of 
the provincial and zillah courts. Suits of large 
amount are sometimes tried originally in this 
court, but its jurisdiction is chiefly ap:1e11ate Its 
decision is final in all case", except where the 
decree appealed against is for a larger !'lum than 
£5,000, in which case an appeal lies t,) the King 

in council. There was formerly a single court of 
Sllduer Dewanny and Nizamut ~'\dawlut for the 

presidency, consisting of five judges; but it has 
been determined to confine the jurisdiction of this 
court to the lower proyinces, and to establislt 
another for the w('<;trrn province<;, consisting of 
three judges. 

The system of j lldicature in Madras does Hot 
essentially differ from that of Bengal before the 

late changcb; but the zillah courts may try ori­
ginal causes to any amount, and suits of any 
amount may be appealed to the King ill council. 
In Bombay, the judicial arrangements are nearly 
similar. But there are certain peculiar regula­
tions, in which three different modes are pointed 
out by which the court may avail itself of llative 
assistance. 

The law administered in these courts is chiefly 

contained in the regulations passed by the respec­
tive governments. In suits regarding succession 

and 
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and inheritance, as well as marriage, caste, and all 
other religious usages and institutions, the deci­
sions are governed by the Mahometan law with 
respect to Mahometans, and the Hindoo law with 
respect to Hindoos, as expoundecl by the Mahome­
tan and Hindoolawofficers of the court. Thp, plead­
ings are in writing, and consist, I st, of the Plaint, 
which ought to state precisely the matter of com­
plaint and the amount sought to be recovered; 
2dly, the Answer; 3dly, the Reply; 4thly, the 
Rejoinder. If the plaintiff or defendant have omit­
ted any thing material to the suit in the plaint or 
an"wer, one supplemental pleading of each kind, 
but no more, is admitted. The pleadings may be, 
at the option of the parties, either in Persian, Ben­
galee, or Hindostanee. The witnesses are exa­
mined viva voce in open court, and the evidence 
reduced to writing in one of the languages just 
mentioned. The causes arc conducted by native 
pleaders, called vakeels. They draw the plead­
ings and examine the witnesses, but it is not cus­
tomary for them to address the court. Some of 
these pleaders are said to display considerable 
acuteness; but the situation is not considered a 
respectable one, except in the superior courts. 
The vakeels are appointed by the respective 
courts, and are liable to be punished for mal­
practices, by fine or dismissal. The fees of these 
officers are regulated by law, but the principle of 
remuneration appears extraordinary. The vakeel 

receIves 
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receives a per.centage upon the amount claimed, 
which the suitor is ohhged to deposit in court 
before the pleader does any act. A t the close of 
the suit the amount is paid over to the vakeel, 
subject to certain deductions, at the discretion of 
the court, where the case has not been fully pro­
ceeded in. On the first 5,000 rupees the vakeel 
is allowed five per cent. On sums exceeding that 
amount, a diminished per-centage is allowed, up 
to ~O,OOO rupees, beyond which the vakeel's fee 
is fixed at 1,000 rupees, which it is in no case to 
excped. Among the reform'S which will, in ali 
probability, be introduced in the practice of J ndian 
judicature, a better method of remunerating the 
services of the pleader may be anticipated. The 
duties which he is called upon to perform, when 
the amount in litigation is large, may often be 
less difficult and less laborious than those which 
devolve upon him when the sum contended for is 
comparatively small. To reward him munificently 
in the former case, and scantily in the latter, is 
offering a premium upon idleness and negligence 
in the conduct of causes of small amount. 

A great part of the duties which in this country 
are performed by attornies, are in India executed 
by agents, designated mookhtars; hut these per· 
sons are nDt recognizf'rl by the court, nor are 
their charges admitted to form part of the legal 
costs of suit. 

The administration of the criminal law ill Ben· 
gal 



THE JUDfCIA1; SYSTEM. 183 

gal (with the exception of those duties termed 
magisterial) was originally confided to the pro­
vincial courts. Inconvenience having been found 
to arise from this arrangement, a new set of func­
tionaries were appointed, under the title of com­
missioners of revenue and circuit, to whom the 
entire criminal jurisdiction was transferred. This, 
however, was found to answer no better than the 
former plan, and it was thought necessary to 
make provision for rehevmg the commissioners 
from their duties as criminal judges, and to invest 
with that character the judges of the zillah courts. 
The functions of magistracy which had been pre­
viously exercised by the zillah judges, have, by 
the new arrangement, been transferred to the col­
lectors. The Court of Sudder Dewanny and Niza­
mut Adawlut is, in criminal as in civil matters, the 
highest authority. It is empowered to grant miti­
gation or remission of punishment; and no sen­
tence of death, transportation, or perpetual impri­
sonment, is to be carried into execution without a 
previous revision of the trial by this court. In 
Madras, the zillah judges and assistant judges try 
minor offences: the circuit duties are performed 
by judges of superior rank. It was proposed also 
to invest the sudder aumeens with limited powers 
as criminal judges. In Bombay. the criminal law 
is administered by session judges, and judges of 
the Sudder Court make an annual circuit of in-

spection) 
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spection, with all tb0 pOWf'rS to revise and correct 

the proceedings of the jUllieial officers which were 
formerly exercised by the Court of Cm'uit, The 

collectors exercise a limited judicial authority in 

crilllll1al case.;;, 
Criminal.lllstice 111 BengalIS admini~tered upon 

the priucI pIes of the Mahometan law, of course 
considerably mochfied by the force of Emopean 
0pllllOn. In Bombay, the authority of the Maho­
metan law is renounced, and a written ('ode sub­

~tJtuted. The ~ame plan ha~ eitber heen adonted, 
or is proposed for adoplIoll, ill J\ladra.;;. 

The u~e of the Mahol1letan law throws C011-

siderable power lllto the hand" of the ~lol:->lem laW 
officcr of the court. \Vhen the whole of the eVI­
dence has been taken, he delivers Iw, fut\\ ah 01 

decision. Tlw- iucludes both the law and the 

fact; the fub,ah declaring" hether or not the fact 
18 proved, and ,\ hat the J\Ialwllll'tan law j<; upon 

the subject. 1f the law officer finds the fact 

proved, and the Judge agre<-s \\ It I! hllll, the ~en­
tence is carried mto e:\.ccutioIl, If it fall short of 
death, tran~portatlOll for life, or perpetual lmpri­

sonment. If the Judge dli>!oent, the whole tnal 
must be reit-rn:d to the Sudder. If the law f\ffi­
cer finds the fuct not proved, the prl~oncr is forth­
with re)ea~etl, llllle% ill extraordmary cases \vherc 

the judge see ... reason to ~IlSp{'ct "olllcthing im­

proper, and takei> on himself the fe .... ponslbllity of 

renl1tting 
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remitting the case. Notwithstanding the large 
discretion thus entrusted to the,native officer, it is 
said that he rarely attempts to give his judgment 
without indirectly trying to discover the impres­
SiOn of the judge. But with all this habitual de­
ference in the native officers, the position of the 
European judge, under the circumstances 111 

which he is placed, does not appear the 1110st dig­
nified. 

The power of the iuferior ottlcers of the court 
appears to haVE been further increased by a prac­
tice alipged to have been rendered necessary by 
the pl'C_<;8nre of busine~s. In the heavier class of 
ofiellces tried before the ( 'ourt of ('ircuit, the evi­
dence was always delivered in the hearing of the 
judge; hut in the trial of misdemeanors, and 
smaller offences, this wllOiesome practice is dis­
pPl)sed wIth. The evidence is previously taken 
down, allet thf'll the witnes~es and prisoner are 

brought before the .Judge, who puts such further 
q uestiol1s ai> hl' thinks lleeessary. 

The Mahometan law of India renders the testi­
mony of t\",o witllesses necessnry to conviction. 
It reqUIres also direct testimony to the fact charged 
as a crimina) offence The Mahometan lawoffi­
cers, however, contrive to evade this, even in the 
gravest cases. In a case invol,ing the punish­
llif1.hment of death, the Moolavie wiiI sometimes 
convict Oll circ·umstantial evidence only, but will 

state 
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state in his futwah that the extreme sentence is 
barred by the want of direct testimony; and the 
prisoner will escape death, but be subjected to a 
minor punishment. This mixing up of the de­
grees of evidence with the measure of punish­
ment is excessively absurd. The punishment 
which the law denounces may be too severe for 
the particular case, and if so it ought to be miti­
gated. But the mitigation should take place upon 
proper grounds. The degree of guilt can have 
nothing to do with the degree of evidence. A light 
degree of criminality is a ground for a light mea­
sure of punishment. An insufficient degree of evi­
dence is a ground for exemption from punishment 
altogether. The man is either guilty or not guilty. 
There is no middle stage. If guilty, he ought tc. 
be punished according to his deserts; if not guilty, 
he ought to be acquitted. The law requires di­
rect testimony, and declares that conviction can­
not lawfully take place upon any thing short of 
it. But when direct testimony is not to be had, 
(and considering how cheaply evidence may be 
purchased in India, it is seldom wanting where 
anyone has an interest in obtaining it), such is 
the laudable zeal of the Ma~ometan mterprf'ters 
for inflicting punishment, that rather than be dis­
appointed, they will violate the commands of their 
own law . Yet they have a conSCIence in their llli­
quity; they will not put a man to death whom 

their 
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their law declares innocent, as far as human judg­
ment can extend; but they will punish him by 
fine and Imprisonment. His life shall be spared, 
but his liberty and his purse are trifles. It is not 
intended to discuss the question, wbether or not 
conviction should take place upon circumstantial 
evidence alone: all that is meant is to lay down 
the principle, that the existence of doubt is a 
ground for acquittal, not for the infliction of a 
moderated punishment. The Mahometan asses­
sors doubt, yet they strike-with some shew of 
moderation, indeed, but (according to their own 
belief) 111 the dark, as to whether the blow i8 
merited or not. They will not do a great wrong; 
but they feel no reluctance to inflict a small 
one. * This specimen is not ca1culated to impress 
us with a very high reverence for Mahometan 
morality and jurisprudence. 

The rules which in the Mahometan code govern 
the reception or rejection of evidence, are remark­
ably capricious. In capital cases, the testimony 
of slaves is inadmissible, and some arguments 
might be brought forward to shew the reasonable­
ness of the disqualification; but the Mahometan 

law 
* Two men were playing at pards, and one of them, who 

!\u~pected he wa" cheated, seized a fork, and with it pinned his 
antagon~8t's hand to the table, sayin~, "F!ir, if you have not 
the knave of trumps under your hand, I beg your pardon." 
This is something like the conduct of the lHahometan lawyers; 
except in th(· po)itelwS~ with v-hi('h the random punishment 
war; inflil-tcd. 
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law does not reject the evidence of slaves be­
cause it is likely to be Imduly influenced by fear, 
but because "their state of bondage precludes 
them from exercising any act of authority, which 
the delivery of evidence is con8idered to be." The 
excl\lsion of slaves, therefore, is not the dictate of 
legislative prudence, but a mere point of taste and 
etiquette. The testimony of women is rejected: 
and as reason can say nothing in favour of such a 
rule, tradition steps in and pleads the example of 
the prophet and of his two immediate successors. 
Tn minor cases, the testimony of women may 0e 
received, but the evidence of two women is only 
equivalent to that of one man. If the accused 
person is a Mussulman, the witnesses against him 
must he of the same faith. The testimony of in­
fidel subjects, with regard to each other, is admi&­
sible, whatever variety of belief they may profess; 
it is also good against an infidel stranger; hut the 
evidence of the latter is invalid, except against 
one of his own countrymen. Persons of infa­
mous character are not improperly disqualified as 
witnesses, and certain very close relations, either 
of consanguinity or social position, constitute 
grounds of incompetency. The absurdity vf many 
of these exceptions to testimony is obvious, and 
their inconvenience is equal to their abswrdity. 
The British Government has, however, shewn to­
wards them a tend€rness that is remarkable, COll-

siderin o' I!:! 
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sidering that the Mahometan faith is not pro­
fessed by more than an eighth part of the people. 
Such rules could not be endured, but they have not 
been directly abrogated. It has been provided, 
that if the evidence of a witness shall be declared 
inadmissible on any ground which shall appear 
unreasonable, the judge shall nevertheless take 
the examination of the witness. At the con­
clu~iol1 of the trial tht' l\1ahometan law officer 
shall state what would have bren the sentence if 
such evidence' had been admissible, and the judge 
is to pass sentence accordingly; but if the convic­
tion i~ found to rest exclu~ively on the excepted 
evidence, the case is to be referred to the superior 
tribunal. It is not casy to see the advantages of 
this circuitous method of getting rid of the con­
sequences of inconveuient and absurd rules of 

"vidence. 
The Mahometan law prefers confessions to all 

othEr evidence, and the native police neglect no 
means of obtaining that which the law regards as 
!:'o desirable. Under the Mahometan government, 
torture was resorted to for this good end. The 
British Government, of course, does not counte­
nance such a practice, but frequent instances of 
~ts use have come before the tribunals. Rome of 
the tortures employed are too ltorrible and revolt­
ing to be described. It ha& been f01Jl1d extremely 
difficult to suppress these practices, the native 

officers 
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officers having sucb an appetite for confessions, 
that even where the mast ample proof exists, they 
will endeavour to extort them. The judges en­
deavour to correct the evil, as far as possible, by 
receiving these confessions with great caution. In 
Madras, th~y were formerly required to be attested 
by two witnesses totally unconnected with the, 
police; but the native officers, whose aptitude for 
mischief appears to be altogether marvellous, con­
trived to select, as witnesses, those Individuals to 
whom the duty was peculiarly inconvenient. 
Some of those persons, in order to avoid being 
called upon again, had recourse to the ready 
expedient of perjury, and swore, with great cool­
ness, that they knew llothing about the confes­
sions which were given in their presence. The 
original rule was then rescinded, and all police 
officers above the rank of a common peon wpre 
admitted as competent witnesses. The conse­
quences of this may readily he conceived. 

J n speaking of the existing state of law and 
police in India, we speak of merely temporary 
arrangements-of a system doomed, at no very 
distant period, to yield to another. The late Act, 
airer recognizing the expediency of a gmeral sys­
tem of judicial establishments and police through­
out the entire country, directs the appoi~tment 
of a comrni~sion, to inquire into the jurisdiction, 
power, and rilles of the existing courts of justice 

and 
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and police establishments; into all existing forms 
of judicial procedure; and into the nature and 
operation of all Jaws, civil or criminal, written or 
customary, prevailing in any part of the country, 
and affecting any class of inhabItants. European 
or native. The results of these inquiries are to be 
embodied in reports, in which the coU:missioners 
~re to suggest such alterations and improvements 
as they shall deem advisable. The Governor 
General in Council may give special instructions 
as to the inquiries to be made and the places to 
be visited, which the commissioners are to regard, 
and to make special reports upon such matters as 
may be required. The commission issues from 
the Governor General in Council, and the mem­
bers are recommended by the Court of Directors, 
with the approbation of the Board of Commis­
sioners. Such other persons may be included as 
the Governor General in Council ~hall think fit, 
provided the entire number does not exceed five. 
Thecommissioners are to receive salaries., according 
to the highest scale of remuneration given to any 
of the officers or servants of the Company, below 
,fhe rank of members of council. 

Viewed in connexion with the appointment of 
the fourth member of council at the seat of govern­
ment, this provision is a most important one. The 
British Legislature evidently contemplated the 
complete recasting of the institutions of J ndia. 

A measure 



192 TIlE JUDICIAl. SYSTEIU. 

A measure affecting the interests of so many mil~ 
lions of people, possess(>s an importance before 
which all ordinary legislation sinks into insigni­
ficance. From the days of Justiniau,' ~h labour 
so difficult, or fraught with sucl~ important conse­
queNces, has been undertaken; and whether, like 
the volume of Roman jurisprudence, it shall be 
destined to de .... cend to the end of time, a monu­
ment of legislative genius and sagacity; or, like 
some less fortunate codes of md'dern creation, dis­
appear within a brief period after its promulga­
tion, must depend on the character of those to 
whom its execution is committccl. The project is. 
a grand one, \vhatever it'3 i'llCer:;:". 

As the task a11ott('(\ to the law commlSSloners 
is by no means ('a~y, the qualifications require'} 
for its performance are not few. A comprc 
hensive and accurate knowledge of human na­
ture; an acquaintance with the principal codes 
of law which Il8vc prevailed in the world, and 
with the manner in which they have operated; a 
familianty with the writings of the ablest jurists, 
and with the principle.., of moral evidence; an 
intimacy with the local peculiaritieo;;, usages, and 
modes of thought of the people whom their labours , 
are intended to benefit; strong- logical faculties, 
matured by habitual exercif>e; great industry and 
great caution; these are some of the qualifications 
which are indispensable. All of them can scarcely 

be 
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be expected in an individ!Jal, but by a judicious 
selection the whole may be secured within the 
number prescribed by the Act. A perfect freedom 
from prejutliQes of every kind will be essential to 

'i'" 

a due discharge~f the duty required of the com-
>, 

missioners, especially from such a prejudice in 
favour of preconceived theories, as prevents even 
ingenious and strong-minded men from seeing 
more than half of any question; and from two pre­
ju.dices which divide between them the mass of 
mankind-the prejudice in favour of every thing 
that exists, and the opposite, equally foolish a.nd 
perhaps more mischievous prejudice, in favour 
of every thing that is untried. Possessed of all 
these qualifications, the framers of a code of law 
for India must not be in too much haste. Every 
thing that is important requires to be matured by 
the operation of time; and legislation is one of 
the most important works to which the human 
mind can apply its powers. 

In the performance of this work, care must be 
taken to avoid the error formerly committed, of 
entrusting too much to native intelligence and 
discretion. The lawgivers which India has been 
accustomed to revere have no claim to our favour­
able consideration, 'except that which they derive 
from t.heir influence over the conduct and opinions 
of so many millions of people. This, however, is 
not to be disreg-arded; and we must beware of 

o attempting 



J94 THE Jl1 IHC'T A L SY<,TEM. 

attempting too hastily to assail any principles 
which are interwoven with the habIts of the peo­
ple, even though it might appear to us that we 
could substitute better. We are now, it might 
be hoped, in little danger of entertaining a blind 
adm,iration for the barbarous oracles of Hindoo and 
Mussulman law; we are, perhaps, more likely 
to err on the other side, by regarding our own 
views of what is right or what is expedient, as 
adapted for universal application, and thus to 
be induced to force upon India a system of law 
which she is not prepared to receive, and which 
is but ill calculated to work for her benefit. We 
shall commit an error of this kind, if we assume 
that the natural rights of mankind cannot lawfully 
receive any modification from natural and local 
circumstance!'. Natural rights ought to be re­
spected; but it must be shewn, that the persons 
on whose behalf they are claimed are in a con­
dition to exercise them, before they can be pru­
dently conceded. The infant, the idiot, and the 
lunatic. are subjected to restraint. This restraint 
is not imposed from the love of tyranny, but for 
the good of the persons over whom it is exer­
cised; and multitudes may sometimes be in a 
condition, where to entrust them with all which 
wild, but mistaken philanthropy would, claIm 
for them, would be to involve them in certain 
ruin. and suspend for ages their progress in 

improvement. 
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improvement. With India we must probably 
be content to follow the example of the Grecian. 
legislator, who affirmed that he had given his 
countrymen not the best laws that could be 
framed, but the best that they could bear. We 
must be careful also not to mistake for natural 
rights those which are not such. We constantly 
hear the institutions of society condemned, for 
violating natural rights in cases where nature 
certainly has given no rule. For instance, the 
law of primogeniture is frequently declared to 
be a violation of the law of nature. I t would be 
extremely difficult, however, to show that nature 
has given any law on the subject; and if she had, 
it might be presumed that that which has pre­
vailed most generally would be the true one. It 
is not meant here to offer any opinion on the ad­
vantageI'! or diRadvantages of the law of primoge­
niture, but only to contend, that in this and a 
multiplicity of other cases, where nature has been 
supposed to speak, she is in truth silent, and has 
left the matter in question to the decision of hu­
man prudence. 

But we must guard in the next place against 
an error of a different kind. A very active and 
ingenious body of legislators in our own day deny 
that roan has any natural fIghts at all. They 
would decide every thing upon the principle of ex­
pediency. They estimate the human feelings at 

o 2 nothing 
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nothing, They even despise the intuitive judgments 
ofthe human reason, and would dismiss every prin­
ciple of morals and of legislation which does not 
present itself as a deduction of the understanding. 
Like most philosophic exc1u~ives, these legislators 
are inconsistent with themselves. They assume a 
single principle, that all legislation should be de­
signed to promote ., the greatest happiness of the 
greatest number." The principle is both absurd 
and dangerous. If it be just, then, in a country 
where seven-twelfths of the people had one IIlte­
rest, and the remaining five-twelfths another, the 
governing powers should legi&late for the benefit 
of the former, regardles'l of the latter. The ab­
&urdity becomes more apparent when the saUl­
fice is of five to seven; but the hardship al'd 
cruelty would be just the same if the numbers 
were ninety-mne to one. But the prinCiple as­
sumed as the basis of utilitarian legislatIOn, is 
not on\)' m)~ch)evou~, but )t )~ il)col)si~tel)t with 
the avowed design of its defenders. They will 
leave nothing to feeling or intuition. The under­
standing is to be supreme, and no man is to main­
tain any thing which he cannot !Support by a 
formal argument. The sense of justice, the feel­
ing of benevolence, are rejected as insufficient 
guides. All moral principles must be squared to 
the rules of expediency. The question, Why 
must I do what i~ just? would by most men be 

thought 
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thought an unreasonable one, since in morals, as 
in every other branch of human enquiry, there 
must be an ultimate point, beyond which we 
cannot proceed. But to the expounders of the 
philosophy of utility, the question would not 
appear a strange one: they would answer,' be­
cause, by observing the rules of justice you will 
promote the greatest happiness of the greatest 
number. But, surely, the enquirer is not bound 
to stop here, any more than at the former point. 
He may demand, why am I bound to promote the 
greatest happiness of the greatest number? To 
this the advocate of utility would, probably, an­
swer, by an appeal to the selfish feelings; be­
cause, by doing so, you will stand the best chance 
of promoting your own happiness. But the ob­
jector might still demur: he might say, instances 
continually occur in which I may promote my 
own benefit by viulating those rule~ which, you 
say, are essential to the good of the community: 
why should I not avail myself of such oppor­
tunities, and despise those laws which you admit 
have no better foundation than that of general ex­
pediency? You have removed all other sanctions, 
why should I be stopped by this? To such inter­
rogatories but one answer could be given-the 
majority have the physical pO\\,l'r, and they will 
compel you tu obey the laws of the community, 
or punish you for your disobedience; and tllll~ 

the 
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the reasoner will leap at once from the theory of 
Priestley and Benth:un to that of Hobbes. It is 
clear, then, that what is called "the greatest 
happiness principle," so far from bemg able to 
support the entire fabric of law and morals. is 
unalJIe to support itself; so far from being able to 
give a tone to the moral feelings of the commu­
nity, it cannot exist but through the influence of 
moral feelings derived from some other source. 
The great distinctions of right and wrong exist 
independently of any calculation of consequence~; 
and happy it is that they do so, for human pru­
dence would afford but a sorry substitute. The 
mistakes of the wisest and best-intentioned, prove 
the incompetency of the understanding of man to 
decide on the best means of promoting his own 
happine&s, or that of his species. 

The work of legislation will never be properly 
performed, if any &ingle principle is assumed as 
its basis. There must be a compromise among 
various principles, or the system will never work 
harmoniousl y. 

The principle of attachment to ancient insti­
tutions is one which is powerfully operative 
among every people, except tinder very peculiar 
circumstances. Men yield obedience more rea­
dily to that which is old than to that Which is 
new. Innovation is always attended with some 
danger: and it is not only dangerous to shock 

the 
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the feelings of men with regard to that which has 
the sanction of time and custom, but the expe­
riment when made is seldom successful. Laws 
and institutions, transplanted from one country to 
another, rarely work smoothly or beneficially. The 
cessio honorum of Scotland is not attended by the 
rich crop of vices which, have arisen round the insol­
vent system of England. The United States of 
America afford the only instance in modern times, 
where laws which had grown out of the circum­
stances of one country have been successfully 
applied to the government of another. But in 
this case the people, as well as the laws, derive 
their origin from the English, and carried with 
them across the Atlantic a large portion of Eng­
lish thought, feelings, and manners. In India, 
inhabited as it is by different races of people, it is 
not necessary, and it will not be prudent, to en­
force, in all particulars, a perfect uniformity of 
law. The law of inheritance is one which must 
be treated with much forbearance. The Hindoo 
has one law, the Mahometan another, the Eng­
lishman a third, and these may aU be recognised, 
and each party protected in that principle of 
succession which he possibly deems important. 
There are other points in which compliance with 
customs, and even with prejudices when they are 
hat'mless, may be necessary. The evils of a con­

trary practice have been too often exemplified, 
but 
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but never more strikingly than by the fate of Jo .. 
seph of Germany, who, by violent and ill judged 
attempts to enforce what he believed to be neces­
sary reforms, and to establish uniform mstitutionll 
throughout his dominions, defeated his own pur­
posei, kindled the flame of rebellion among those 
whose principle was implicit obedienCE, and died 
despairing and broken-hearted, the victIm of his 
own precipitation and obstinacy. 

There may, however, be practices so obviously 
wrong and extensively mischievous, as to merit 
no toleration. These must be dealt with on other 
principles. Antiquity and prescription must not 
be allowed to violate the common rights of man­
kind. Practices which outrage the great princi­
dples of justice and benevolence must be re­
trenched with an unsparing hand. Man is en­
dowed by his Creator with certain rights, and no 
government can be justified in permitting these 
to be invaded with impunity·. Oppression must 
not be supported because )t has prevailed from 
time immemorial. The innocent and the weak 
must be protected from wrong, though that wrong 
be offered under the sanction of antiquity, and 
even enforced by superstition. Government have 
already acted upon these prindples, and they will 
not go back. 

The principle of utility, though it Bas been 
abused, mUl~t not be altogether rejected. Utihty 
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is an insufficient basis for motal science; but it 
affords a very good test of the quality of both pri­
vate and public acts. A law which produces 
more misery than it prevents is clearly a bad one. 
In many cases the path of the legi!!olator is not 
marked out by that higher species of Jaw which 
he, in common with all mankind, is bound to re­
verence. Thus left to himself, he must look to 
probable consequences, and deducing a rule where 
otherwise he would be left without one, he must, 
to the best of hi8 ability, strike a balance of good 
and evil, and preserve as much as may be of the 
former, with the smallest possible alloy of the 
latter. The deductions of human prudence are, in­
deed, but too often fallacious; but in the absence 
of any other guide it cannot be dispensed with. 

The promotion of peace should be an important 
object with every legislator. This principle is, in 
some degree, connected with the first and the 
last, already adverted to; but it is of sufficient 
importance to merit distinct mention. Peace is 
an important instrument for securing to society 
much of good that cannot be obtained without it. 
But the legislator should not view it merely as 
an instrument: he &hould regard it as an end; 
and in all the institutions which he is called upon 
to frame, should keep its promotion steadily in 
view. Its preservation is one of the great pur­
poses tor which civil society exists. 

The 
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The principles enumerated may receive some ... 
illustration from a subject already mentioned-the 
inheritance of property. The peace of society 
requires that some rule should be laid down; the 
law of nature (the second principle) gives none. 
The legislator must, therefore, frame one as well 
as he can with reference to other principles. Uti­
lity suggests the adoption of that which is best 
calculated to promote the prospenty of the commu­
nity. The law of primogeniture tends to promote 
the accumulation-that of eq ual division, the dis­
persion of wealth. In England, real property 
descends according to one rule, personal property 
according to the other; and perhaps this. is as be­
neficial an arrangement as could be adopted, tend­
ing, as it does, to check undue accumulation on 
the one hand, and minute subdivision on the 
other. But it is a matter of merely prudential 
arrangement, and circumstances may render it 
expedient, in some countries, to adopt a different 
course. India may be one of them. Custom has 
there laid down different rules for diffet'ent classes 
of people, and there may be no sufficient reason 
for departing from them, especially as their pre­
servation will, in all probabili~y, tend to the pre­
servation of peace. This is a case for the exercise 
of the discretion of the legislator; but where any 
great moral law interposes a sanction or a prohi­
bition, he has no option. He cannot change the 

eternal 


