
~2 LMl8'LATITE POWIU 01 'fBE SUHlMt: GO't'''_f. 
Fillt, all laws made ar6 to be subject to the .ncti.o,-ot-the 
Court of Directors-whwh Court is subject itself to tae 
orders of the Board of Control. Until, hOW'ev&Tj they '"' 
repetJed by snch authorit~s, they are (with the e~oeptioD 
of some hereafter noticed) to be operative-s~ that ,laws for 
taxation no longt'r requiro the previous consent of the 
Co~ of Directors. Secondly, no such law:. are to a.ft'ect, or 
to be deemed to affect, tho full Imperial power of j,h~ British 
Parlia~ent to pa.ss laws for India, lI-Dd to rep!lal 01' 

alter any laws made by the 'l&eal Government. ~rdly, 
&.. 

no such la.ws are to be contrary or repugnant to the 
Charter act itself of 1833-01' to any future Statutes, or 
i,o the Statutes already made for the government or n"""ti,k 
Moldier.. Fourthly, no such laws ·are to affect the Praroga,.. 
tW6I of the Crown (which have been enumerated and ex
plained in the second Discourse)-or those constitutional, 
fundamental laws of the whole British Empire, whioh 
require the obedience of e~ery subject of the British Crown 
to its government and laws-which obedience is termed 
hia allegiance. Fifthly, no suc~ laws are to dect or a.lter 
any of the rights or powers conferred by: the Govern-

t • 
ment and fJrown uf Engla~d on the East IndIa. Company 
itaelf-as represented by the two bodies of the Court of 
~Directors and the Court of Proprietors. Sixthly, no such 
law~ are to impose the punishment of death on any BritiBh 
subjects, Without the previous sanction of the Court of 
Direotors. And, seventhly and lastly, no such laws a.re to 
a.bolilh either of the Supreme Courts of India., though they 
may regulate the~, and the law and course of justice to be 
.odministel"ed by t~ose tribunals. Such is the nature and 
atent of the Becond:pecul;ar power of the Governor.Genel'61 
of IllClia in Council. 



SECTION VIIr. 

The ,ame 3ultject continued: of otMr peculiar POWM" 
oj the Suprpme Gove1·nment. 

---~.---

'fhe tl/il,rd peculw)r pO/IJ1!1' of the Supreme Government is 
that of transactmg all affairs, of m'gotlating aU treaties, and 
of maklDg war or peace,. WIth fOrlJlgn states, Such affairs 
and treaties, we have seen, can only hCl earned on, or cotn· 
pl6ted, under the ewpre88 ordm's of the f-,npreme {}i)vernment, 
except any sudden emlrgency should arIse-and, the better 
to ensure thl~ supermtendence fl-nd control, the Act passed 
lB. the year'1784 reqUIres that any such treaty ma.de With So 

foreIgn state by, or through the medlUm of a subordina.te 
Gt>Ve1"Dtalent, should lD the 110dy of It contain a clause makmg 
the treaty condItional on the ratlficatlOn of the Supreme 
Government.- An Important ~ud mem"orable ~stnction is 

• IU1posed by the same Statute on the exerCIse of thIS power 
even by the Governor-General himself. 'fhut a,..t soleJDnl}t 
declares that " to pursue IchLmes of conquest and e;etenl1ion 
" nf dominIOn lD IndIa, are measures rep7l1J'TIunt to the wisll. 
"ine honnur, and polvy of the Brihsh' natlOn." It accord. 
mgly prohIbIts the declaratlOn of war, or the commencement 
of hostIltties, agalDst any people, or the guaranteeing the , 
possesslOns of forPlgn PrlD088, WIthout. the cXfress co~. 
mAnd and authorl~y of the COflrt ~ Directors-except 
In those cases· lD whiCh it shall -appear that war has been. 
commenced., or preparations JIVl-de for· wal, agaIDst the Bntish 
natlOll, 01' agamst any other natIO!. which the local Gove~
menta have engaged to defend. And m these e:s:c;pted 
cases the Supreme Government is directed,. at the earliest 
opportunity, to convelall requisite information of its pro. 
ceedings to the COFt of Directors, 



.. CONTarLLlNG POWJ\Rll of THIil SUPREME GO'.e{tN)(lln. 

~Tpe fourth peculia?' POWI")" of the Supreme GQvemment II! 
that of directing the rollection and applicati,m of the Reve
nue8 of all India. This 'power 1S, in its nature, of a very gene
ral a\ld of a controlling quality. .A. large portIOn of the reve
nues of India is specifically appropriated by Stat.utes~as 
in the paying of flividends to the Proprietors of stock, the 
maintenance of the f<N'ces, and the salaries af the high fuuc
tionaries of the Indian Governments. Almost aH the rest 
is required for the current and ordmary .expen(htl1r~ of the 
several Governments, ~ccordi'ng-to the course provided for 
their administration. '1'he tccaSlOl1S, theyefore, for its Ape
cial directions are few, compared with those in which each 
local Government is left to apply. the financial resour(,e~ ot' 
the country to the exigencies of the publIc service. St;ll, It 
has been thought expedient that the Rnpreme Government 
should have power, not only to lay clown general fUles for 
all extraordinary expendIture, but also upon occaSIOn to inter
fere, expressly, either in prohIbItiug, OJ' III Jil'\:Jctmg partI
cular modes and amount of outlay, And thiS IS a power 
that is much and often practIcally exercised. 

Thefo1Lrth and last lJ1'c1ilial' power of the t"upreme Go~ 
vernment that app'"ars ne.'<f''l'iary to be notlCf'd, IS that of 
clirecting the employment of all the ll11htnl'y forces of IndIa . 

• 'Thili) also under ordina.ry circuIDbtanCe'l, is 1 :1thf'r a COll

trolling than a directory power. But it j" obvlUusly rcqtlibiLe 
that, as emergencIes arJ'lc, the Supreme loed,l power ofthp 
state should hvve the adivc du'cctlUn, as well .lS the general 
supenntcndencc, of its armies. 



SECTION IX, 

T'hr satne subjt ct cOl/fin w d . of tit!' pnw('u: ('1;crciscd by fI" 

S1tbOl dinah> Gove,'!>'1U 'ltis. 

Th9 last subject of tIlls dl'>courso IS tho con~lderatlOn of 
the jlmcttOnl:> ul:d powe'b ef the.Sllliordwlltt. (JOVI'1/1r1H'ltl.'J 

of M~dras, Bombay, and Aft't .. t, mdudlDg abo such of 
!bose of the Presldpnc) 01 ncngal as are not obvlOusly Ulorgetl 
WitJ;l the peculIar powert. of "tho SuplCme Government 
Itself. 

And, nr'3t thClr II gi~l(1tl7 c !llnrflOlI Q aro now confined to 
the merc 2-11cpu1afhfil of dllljt~ or ptoJcC'ts of r('gu]atlOn~, 
which alO io be sulJllllttu1 to. the ~l1plt'm(' Government, •• together wIth thOlr rea.,on., fur propm>lng thC'm , and upon' 
wInch tho SuprPIllo Government 18 IoqUlred to form and 
C0U1111UlllG,tte Its re"oIutlO;l'l. 

'j('condly~tho '3uborr1u''tto GoVt'rnnHmts hay. tho appomt
ment to all 01£.{'(',> lwld lll-the l('~WCtIvo Plc'll<il'nCHIS 
among which 1'3 tho offie (' of a J ll"tlCl of tho PPiWC', who~e 

anthorIty 1'1 exelCl"cd, not m the name of the local (]~wern. 
mont, but III the name of the Qn~en herself . 

J~ut, It IS to be ohs('rvod, tlMt the PreHndency of Agra lIas 
no dlstll1ct estahlu,hment of (lui 01'. of ullhtary servants, Lpt' 
thdt tho"e appollltQd to tho l'rC'bldl'U(":\ of BengHl may hold!. 
Rb befure, offices 111 eltltel of thoso twi l!rC'>lticneles .. 1\.11 
these prlllCl.pctl ofIkl:.,s 1lI the ~t~tt(' (Jlth the CXC<'ptIOU of 
that of a Jusilce of the pl·'l.Le)-=-L'.)th elfll and Illlhtary-are 

at presen t filled by tllO!>O Vi.aO u Ie nommated to tho bet;,Vlco 
Qf the Compan) 1Il lndl!~ l)y the 00urt of Directors. But, 
alth()ugh the perbollb 1l0tlllllattfd by the COUI·t of D~ectors 

• 
to Auch SCl'I11C,c, dnd C¥lltliudlly appOinted by the local Govern-
ments to' such OffiCCb, hun, hitherto been th.o::.e sub.tects 



2. PO.1I6 OF 1'a11 "~.lTt Mv&d'dll'lM. 

oftlie British Empire termed British subject. bY''''-' <it 
di&tiDguisli-mg them from the AIri&tie 8ubjeea, stitt theM is 
no restriction imposed bp the la'll! under which India is ~(J~ 
vernel, either upon the local Governments or UpOll th~ Court 
of Directors, against the appointment of Nq,twel. Thi. 
may probably be new an,,1 appear incomprehensible to mBny 
Native readers of this: work No one Inst"nce has EWer 
been known of a member of the Native commnnity having 
atta.ined to any office which could be heItI by 0: dml 8er
t'aAtt, or to any step of~that ran'k in the a,1"my wliich n, 
r-t»wmissWned English officer holds. But the last Charler 
act has nevertheless declared l( that no Native of the ter"
l( l-itories of British India sdall, by rrason only of h~ lHi
<t gion, pfacu of bi"fh, descent, culow', or any of them; 
" be disabled from holding any pIller, office, or employmeflt 
" under the Company." 

What, then, are the grvunds of disqualificttion whj<,h 
prevent members of the Native community attaining the 
very highest stations which can b,p, aspired to in the Govern
ment or service of the IndIan Empire? They are these 
only. That a certain quality of ciVil offices -'are by the 
standing rules of the C' ')urt of' Directors to be filled by such 
only a!'\ arc by them nOIUlllll.ted to the C1Vll service of India 
89 W,·;fers i and by Statute It )8 ordained that no person 
shall be appomted to the CIVIl service us a writer unless he 
shall have been oducated at Halleybury College in England. 
But both the rules of tb'e Court of DIrectors, and the sta
tute requiring thIS cour'>c of education, are f01mdE'd on thi<l 
principle--that by fa:ce of such provisiolJs thm,e who are 
suJfociPlItly qualified hv mental cultivatlOn, by loyalty to the 
Bntish Government, and by moral intpgrity, are lIkely to 
be furmshed for the ~erv;ce and presprvation of the Indian 
Emyiw. And on the same pnDClple is the supply made by 
the Court of Directors of certain pe1"8ODS, denominated 
OfJdet .. , out of whom only those milita1'Y oftioors of the Native 
anny &.l'e to be appomted who are to h<id any ra.nk from thAt 
ofEDBigu 0" Cornet upwards. While, therefore, the OouJ't of 

l 



i'~"'w..'ft JllCtIh!1bt 1\0 ..,...1 ., 
~ahall QOIltinU9 to emoJCe thalte pl'ovisiDUt fOil ... 
SQ.pplyofpersoaaiio ill the higher elasses of Civil and m'*, 
oSioe, tae local Governments, whtl owe obedience to .the 
0'l'det8 qf t.his Court, muat confo:rm to them. .A.& tiae 
lIQle t.ime ~t is unqu6Rtiona.ble, that, should the policy 
appear 80UHJd, and tending to til,. 1'ea' prosperity of 11", 
cwntry, a.nd ahould the just and Jljoos!Jary qt~alijieatiou 

exist, ~here is nothing in the present laws unde! which 
India.IS gd'verneq, which should prevent the Court. oC Di
rectork from nominating afly~a.tiv~ to even the hIghest post, 
military 01' civil, in their dispolal j or which should preolude 
that Court from nomluating any Native to enter their 
semce. generally, as f' writ~, who should by possibi
lity have gone through the requisite course of educa
tIOn e.t H8J.leybury; or which should restrict that Court 
from nominating a Native as a cadet. Nay, further-• there is nothing in the law or constitution of the Indian 
~overnmenis which should pr;clude a Native from attl,Un
ing the highest office in India, conferred by the Queen of 
En~la.nd, such as that of IE Judgeship even of the Supreme 
Court-so only that such Native should by his mental and 
moral qualit~es, a.nd by his a~qirements, prova-himself to be 
competent to the duhes of it. 

That the appointment to these superior offices! bo1.h 
Civil nd MIlitary, should have been constantly confined to 
British subjects must be explained by the history of past 
events, and the political necessities of the country, as well 
as by the condition of the people.· But the period seems' 
"pproaching when this policy.will appear no longer nece~ 
sary or expedient. So long as .the !f~uggle ftlr dominiOn 
was ma.intained among rival powers, whose success depended 
only on the sword-so long as the· Br.ish EmpIre 10 India 
wu uDsettled ~nd unstable, -its illstltution forming, and:t.N 
.~~ of a.dmiTllstration new-so long as the whole bod,. 
or the people were strangers t~ all systematio goverltmMllJ; 
founded OIl 141e supremacy of regular la.ws, 'ignorant evett of 
• priu.oiples, unenlightened by edueation, and IS yet- u.nat-
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iached by ff:lelin~ t.o the British l'ule-it WGuld. ~bNn 
( 

obviously premature, and jl1d~d absul'd, to hfIrV0 'Ope~&d 
the attainment of infiuehtial office to the Natives 80 l'ecent~ 

ly subjected to the British rrtle. It would have be(>u at once 
to have abandonecl the country to civIl war and destruction, 
or to have consigltpd it"to tho grasp of some other'foreign 
dominion. But, With. the diffuSIOIl of knowhdge nnd intel. 
lectnal cnltivatlOn, has sprung up a sense of tht· ,benefit'! 
of a liberal and well regulated governmevt, and somfj con
viotion that the prospoll;ty ofthe- country tnust depend on 
ihe permanency of its strength. 'rhe splrit of faction-and 
even that of social repulSlOn-hft.g been gradually allayeu. 
And, at la!!t, public instituti,;ms are forming, not only foy the 
general elementary education of the people at large, 1mt 
for imparting literary, scwnttfic, Ilnd professional proficiency, 
ealeulated to raise Native qualificatio~s t<) a level with the 
resources of the country, ali~ the capacities of the people . . ~ 

It is not to be doubted, therefore, if the Native commu· 
nity shall be true to themselves ap.d their real interests, that 
all the offices of state, and in the administration of the affairs 
of the couI\try, will, be gradually open to the::r ambition, 
in proportion to thei!" prove"tl' competency to sustain them. 
As regards the Militn/"y mn7c held by British subjects, it will 
J}llrhaps be long before the members of the higher classes of 
the Native community WIll desire to share the responsibili
ties of such P03tS. :rhey may probably consider it most 
ccmducive to the milltary strength of the Emplre, and most 
'Consistent with thelr own habits and avocations in hfe, that 
,the Native a.rmy shquld be cQmposed of that quality of men 
who now embrace (~hat lelll6 of public serVlCe; and that 
they should be led into the dangers and enterprizes of wa.r 
by the same energy and. skIll that as for a long series of 
years shed a. glory on the Sepoy arms. But, as regards the 
offices and honol's of ('it'ill~fe, the ambition of the superior 
)lathes, who are qualified\ and well-affected towards the 
British Government., na.turally grams in pl'~ortioli $0 

their right( to attain them. It is i5ufficienb to Sly tW~ AS, 
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well :tbe-tooat Governments as the Imperial' GdVel'!1~t of 
lhgland, _ its functlOnanes the Court of Directors tu.,.e 
reoognmt>d thIS right 80 founded; -the rest must depend 
on the charac~r, the pubhe spmt,' and exertIOns of the 
Natlve peopl~ thf'lllseiveb. . 

'l'hudly, ma~ be mentlOned the v~rllHmted authorIty 
repobed 1Il the subordmato Governments of transaotmg 
affa.lrs, aud.uegotIatmg treatIes, "'lth foreIgn Natlw states 
aud or'declarlllg \\ ar or malung peace wIth thom. ThIS autho-. -rlty t!ICY call olll~ eXelClbtl (lb we have seen) in casl!s oj. 

eJ/iC1 genc!! All &uch LJegvlwtlOn& must, under ordmary 
(;u·b~tlstdllC(,S, be conducted OJ ~e Supremo Government
~nd all tl'e<1tle& entered" IUtu by the Bubordmate govern
ment& m ,(l.>..tt aOl dUla!") GabeS TIlUbt be made on tho face of 
tlrf'lll bub.1cct to !"utItiL,atlOn by the supcrlOr Governmento 
NClthcr Cdll an!} local t:overument, Supleme or SllbordmateJ 

dedare w.it .~"{Cept 1Il the cirCUn;&t.mceb of necebslty whICh 
h~ve been .. dICold, nottLeu) wIthout the cAprasb ordors of the 
Court of DUl'ct()l '-

The fourth. fUllctlOll of the bubordmatc Governments to 
. -be adverted tu Jo> thllt of tht> '@,'Overlllient and dlrectlOn of 

the atOmy belonglDg to each respectIve Presldency--whlch 
uuhtary government Ib admmlbtered, mamly, throl1gl!. the 
Commande,"8-m-Uluef uf each PresIdency It IS to be remark
ed, howevel, that the Pre"ldency of Agrd ha~ no separate 
alld dlStmct mIlItary t'stdblu,luuent', and accordmgly, for 
aU nuhtary purposeb, that Presldenc-y IS shll wnsldered, as 

beforo, a purtlOu of that of Bengal. The Bupreme Govern-. ~ .' ment has (as we have E>een) the ~ower, of sllpel"l!edmg the 
ordmary cou.rse of govermng an? du·ectmg the apphcatlOn 
and employment of those t01'ces m1dertcommanders of Its 
own appomtment. '1'lns, howeve.·, is an authorIty Rev ... 

exermsE'd except \\ Ith a new to the employment of those 
forces m act1ve serVIce. But ll! hme of p~ace, and nttbiell 
active dutms of the tA-m.es withm the preclDcts of their 
owtt l.)resuien<nes," the 8t. bordmate government, conduct 

3Z 



the ( wnole of the responsible ani! important duties of the 
Military, as they do those of the CJvil Governlll6l!lt. 

Fifthly, the subordipate Governments have the ordinary 
management and disposition of. the revenues of their res
pective Presidencies. I In this financial ailmlni~tration, 
however, they Mvel first, to observe th~se requIsitions 
of Statutes whlCh have expressly regulated the general 
applioation of such revenues; and, secondly, tc obey the 
special orders, as well of the ~ Court of Directors' as of 
(the Supreme GovermJentJ in this department of their 
duties. 

Sixthly, it rests with \.) the Governments of Cah1'tltta, 
Madras, and Bombay, to fix the boun,larIes of the Towns of 
those names, and extend the lImIts of them, as e~ed16ncy 
may seem to reqUire. 'l'he distrIct'! ,composmg the If/?'i
rories of each PreSidency (\re to be settled fr0m time to 
time by the sole authorIty of the Court of DI~octors; and 
any order of tho local Govornments fixmg the bmlt:,! of the 
Towns of Calcutta, Madra,>, ana Bombay, must albo have 
the previous sanctIOn of that COUl L. '1'hls p-uthonty for 
hmlting therboundal'ics of tpr '>eats of these local Govern
ments IS founded on 'varlOus Stdtute'3, wInch enabled those 
@overnmentsto make regulatiOus for thE' mUlllclpal or In

ternal pollee government of those 'rowns, and wInch have 
made the jUfl,>dICtIon of the Supreme Court:'! co-extE'Dl>lVC 
(as regards NatIVeb) ~Vlth those IUUlts, 

Such, then, are the varIOUS functIons and powers entrust
ed to the local pohtlCal authorItIeS of IudIa (»ubordmate 
and supren\e) for ttr adrn,lUlbtratlOn of the whole CIVIl and 
Mihtary government of the Bntlbh Empire estalhshc,d lU 

that country. M~ly detaIls, as well lU lebpoct of these 
p.wers, as in respect of the constItution and form of 
these Governments and the method lU whICh they act, hs.ve 
~ ~ work of thIS nature been neoessarlly omltted. They 
can only be learned~ thoroughly, by a tleference to the copious 
volumes of Statutes and RegulatlODs, a~d to the several 
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'M)J.'k8 ecpla.ining and commenting npon. them. BIlt, il18 
trusted that a general aIld intelligible account of the ,ohlme 
of,th~lIe G<>vernments has been givt!'n, sufficient for all the 
ordinary objects of such information) and well calculated 
to form. the basis of that further ancrmore accurate acquaint-• • 
&nee with the subject WhICh profCislOnal or official duty 
may impose. 



SECTlONX. 

Reflect·i.ons on the qtt~lity oflhe 81).,t';/}I. of Govti'l1-rnent • in India;' and notice.~ of senne defel:t.~. 

And, now that the \ reade~ has arrived at the .. con., 
clllsion of this division ~f my labours, it may per
haps interest him to cast a glance over the course he ~~s 
passed, and to pause in I~ flection, on tlle quality of "hat 
knowledge he may have gained. 

If he shall be inducod once more 1-,0 review with studi'uus 
consideration those doctrines of politic,..,! Government which 
have been summarily expounoled in tlle :firstoftheee discourses , 

t, 
he may probably find his facility of comprehending them 
increased, and his conviction of their soundness confirmed, 
by the practical information d'erived from the ensuing 
pages. On the other hand, a just conception ot'those prin
ciples which 0 lie at tqe bas8<'(l.f all well. constructed govern
ments will serve forcibly to impress on his understanding 
tk~ o~igin and quality of that system of local Government 
under which the Empire of Bntish India is administered. 

It will be fOllnd thrlt the Government of the British do
minions, throughout all" ~heir extent, is a ('.ons·i.~t(mt whole. 
The eonstitut'ion of England is the grand source of ever' 
E,la.n of political administration established in each portion 
of'those ?othinions. ! ,over}hat administration the constitu
tional powers of the British Government hold a conl!ltant 
and an operative stlperintendence. But the English con
stitution is nQt a mere gigantic' fabric, without proportion or 
symmetry -resting on no other foundation than its o\,\\n 
JiYeight, or the arbitrary wii! of its founders. Its parts so 
correspond and fit with each other astlto manifest· political 
judgment q.'ld skill of the highest order; elpanded through 
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JJlIl.ny generations npon its constru.ction. It is reared ~ 
the foundations of human nature itself in its social rela4oy, 
aDd C!f human reason as applied to t1fose relations. 

Whether the EngIlFlh constitutiop. h~, or be not, fotlnded 
on the'iust principles of government-and whether there 
be, or be not, that correspondence "b",tV\lleen its fundamen
tal rules and tIre true ends of Governfnent, VIZ, that happi
ness of th~ people which consists in tho perfect enjoyment 
of pri1ate rights 8!n.d acquilit~ons, and personal security from 
1Vl'ong--can only bo determine~ bf ascertaining what those 
just principles are, and then by a thoughtful comparison 
be.tween those principles atd thnse constitutional r'\11es. An 
ea.si~r, and ifnot a sure», perh~s a more satisfactory judg
'ment may be formed of the tendency of thosp rules, from a 
consideration of their effects. For undoubtedly the e:ffects 
of those rules ~re ap}:¥lrent in a greater measure of political 
strength, pr~perity,glory, and Ilitollectual advancement than 
has ever berallen a nation through the hi':ltory of mankind. 
It is a judgment formed from such sources as these which 
must qualify a subject of thee BritIsh Crown to serve the poli
tical interest, of the natIOn with effect-It is such a judgment, 
alone, which can inRpire him ",i1;h that loyalty t~ the Prince, • and that permanent and rational attllchment to the institu· 
tions of his country, in which true patriotism cunsi!!ts. 

Although considerations such as these may appear to 
demand some stretch of thought and.of reflectlOn, yet the 
commonest attention to the details of the preceding dis
courses must suffice to shew the intimate bond of connecti<YNI 
between the plan of the local Governments of India 
a.nd the general system of go.vernrlents ux!der which 
the whole British Empire is ruled. Tlie Supreme Govern
ment of India. (as it is called) a~d the s,bordmate Govern
:ments of the Presidencies, are all f'onstituted and regulated 
by British Statutes-and to the Bntish Parliament Me all 
Indian functionaries responsibfe for the just exer~e 0,( 
tbe . POW6l'S entrustOO to them. The Oompany is no 
lJJtJ'e than a brIy of our own fellow-subjects, through 



, 
'WMm (sllbjeet to the c()lttrol (Jf a Board oom.p_ 0( 
rmother body of' our fellow-subjects)-acting ordinacily 
by their appointed G<1 .... ernors and officers-the adminis.. 
tratiOl'1 of the Indian Governments is carried on. This 
Company consists, as we have seen, of an associated nu.mber . . 
of Proprietors of Indill Stock, whose chief and almost 
only active duty is ih~t of electmg from among themselves 
such qualified persons who are to act on behalf. of the 
whole Company in the exercise of those aut1turiti~s en
trusted fQr a time by tlhe Pd.rli'.l.ment of England. But, 
it is obvious that the Parliameut of England might have 
selected any other body of ourl.-fellow-subjects, to wield 
the s!!,me powers as are re~y>sed i~ the Company-snbgect 
to the same control and the sa.me responslblhties. 'rhe 
legislature mlght have solected anotller body of Electors 
than such Proprletors-it nllght have selected at once, and 
without auy electlOn by others, v, (certain number of 
individuals, who, as Directors, or under any aher name, 
should have to conduct, 110'3 the highest active authority, 
the Civil and MllItary govcrnmen L of India; and who mlght 
have conducted It upon a dIfferent plan, and through"the 
medium of dIfferent Governors and officers, ( than is at ... 
present ordamed. It is plam that the system of govern-
ment for IndIa, IS only a mcfhotl and a mediwm, through 
wtiich" the Supreme Government of Ellulancl governs a, 

portion of the subject!; of the Bnti"h EmpIre-in the same 
way as that Suprom~ Government, to a certain extent, 
regulates the cour'!e of authority exercised in certain cities 
'and districts of England ltself. 

But it is hot enodg.h to 0 bservo that tho Governments in 
India have been modolled {on the biL~~8 of the Enghflh con
stitution-has been~Tegr4lated through the same legislative 
&lllhOrlty which dlCtateb the ooo.1'se of Government in Eng
la.nd-and depends altogether upon such futUre interference 
9,f thES~Britlsh leglslature as( may be deemed from time to 
time expedIent. The form and frame of the Indian Govt)l'Ilio 
m.ants are §o planned, that the system of policy pursued 
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by tmlm, all.d all their @'eneral and important mft&!nre~ aN 
ilf,jf/u~fl" rmd often directed, and always OQ'1ltroUea by 
the qelf-same Councils which rule· the political adminis
traiion of the European portion of ·the Empire. Tllis N" 

snIts figm th~ institution of ~,he Berard of Oontrol, as a oon
stant operative power in the scheme of ~ur Indian Govern
ment. For the President of that Board, being himself by 
virtue of his office one of the Queen's Ministers-and the 
majority ot the Board itself being composed of others of 
those. ministers-it mus~ f~low -that this Board, in the 
actual exercise of its 8\lperio! powers in the government 
of India, muo;;t conform bMh to the general VIeWS and ex
pl'~8Sed WIshes of the e~isting .-}11l1istry of England. 'rhus 
the gl'e!tt national mpasuros undertaken through and by the 
local Governments of Indict become-like all others pursued 
hy the E.rpcuiioc Go~cl'nmcnt of NlIgland-the subjects of 
debate and rovlsion IJY thc HJ'itlsh Parliament. On thl') 
approbation: or otherwise, by that august ao;;sembly of the 
national measures and gCIH'ral couro;;e of pohcy under which 
India IS ruled, the que~tlOn· of a continuancE', or of a change, 
of the Quee~'s miDl~tcril may depend-in tho same manner 
(though not in an eqnal d~fP'ce) a<r upon thf' approba
tion, 01" othel'wi,e, by that LUlly of-the measure!:! of the 
millistry in the internal admimstratIOn of Englanc1 

• itsclf. For instanco, the jd.te war III AffghaDlstaJ ~ a. 
undertaken under HI(' influence, If not the immedlat4 
Jimctwll, of the EnglJ::,h :Mml~tr.r, 'una upon their res· 
pon~ib1hty. And. many even of su<;:h project!:! as are hmit· 
cd to geneml imprl)vements in the Couu1tlOn of the peoplt 
-such a~ a chango JIl the &)'stOlll of taxniion, n. b;tter dige~. 

cd code for tl!e admillll>j,ratioll of;ustiL., or a comprelttm;iv, 
plan of natIOnal cc1ueat:on-(,'f1n ~car{'ely be entel'tainec 
without the concurrcnco anc~ sL!'lPort o~ the Same MinisJl' 

. When, thorofure, it is commonly said that the terri. 
toriel; of India are goo"tned b?f the 00111pa~iy-and thAt tbt 
people of India live lInder the Oompany's G01)ernment--and 
when wa hear o~' f,'hA ditltIllction of Native s~lbj~ts ~ of 
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British subjects-We ought to hav~ 80 right oompNlhenaion 
of the meaning of these terms. The people of India liva 
under the Company's G1:ivernment, as the people of England 
live under the Executive Governm nt, the body of the 
Queen's Ministers. The Company, as repres~ed.jy the 
Court of Directors actm6' through their officers, are no more 
than a body of our felll"}w-subjects appointed acoording to the 
constitutional scheme of power lald down by' the supreme 
authority of England, to govern India in conformity WIth 
the fundamental l'ulesrestabti<;hed for its government.' 
And, in like manner, the MI~lsters of the Queen of li]ngland 
are a certain body of our fpllow-~ubjects appomted accord
ing to the scheme of the Flnrf:.sh c0n<tltution, for the gov~rn
meut of the Englu,h Empire m conformity WIth the fun
damental rules of that ('onstItutlOn, and in strict observance 
of the Statutes ordained by the suprc.ne authority of ~he 
realm. The people of Ind:a, like the people of l!lngland, are 
aU subjects of the QMcen, and not of the Company. If some 
of the Queen's common subjects settlpd in India are termed 
Nativesubjects,andother'l Brif~.,h subjects,lt lS bccauseju.otice 
and the cqttal benpfit of all, require that ddferent laws, and a 
dIfferent moJo of adm}uistratl(, n of those law&-with speclal 
reference to peculiar custvrns, rellglOus tenets, and habIts
shoulq rpgulate privafr rights; and therefore 8011W term for 
distinguishmg the different classes of the Queen's subjects 
became neces'!ary. Rut this dlstmction does not Imply that 
& different measure of prdtectlOn In the enjoyment of private 
\right.~, and of securmg from personal wrong, lS dealt out 
towru;ds the separato classes-or even that the law and con
,titution of ilie Indl~n Govemments recogmze any dIfference 
in the political righ~s and prlVllegos of the one class over 
the other. A conslreratlOn of the qltalificatwns en the ('all.

d.itt&tes for offices and honor, and a judgment to be exorcised 
by the regular appolUted authorities bearing rule over thlS 
£ounWy upon such quahfica'tions, are the only principles of 
selection whICh are founded on the l/tw oj the land. The 
Englishma~ arrivlllg in IndIa submits hi~8elf to the ae1f~ 
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s&m9 tIIlies a~d courSe of government as bind his .tive 
fellow~Bubject-the Native, shoul<\. he visit England, par
takeS1U oommon with his British fellow-subject ever: poli
tical, social, and ltlgal right, 

In ~ntemplating the various gra.jatioFs of authority-the 
multiplied deJiendencies-and the C'41ecks upon cheoks
which characterIze the scheme of the Indian Governments, 
many whocavo little reflected on the just prmciplesolGovern
ment: on the tendOencies o~al'pohtl.al power to abuse, and on 
the facilities of evading respons!bihty by rulers governmg at. 
a.,distance from the suprellle organs of the state, ma.y deem 
tl1'a~ scheme too complIcated f91 ofi'ectual management, and 
.tha.t ~ greater simplicity ~ould impart a prvportionate increase 
of filtrength and national prosperity. But the perfe.ction of a. 
"Nork is not bO much to be judged of by the simphcIty of its 
construction, as by thfl facility aud exactness of ItS operations . 

• The most s~lpendous of machines, the steam engme, pre-
s'euting to the eye of ignorance a confused mass of combma
tions, and of intrIcate monments, dirt'cted to a multitude of 
divfl'rse objects, is yet so precisely fitted in a111ts parts, and, 
it.s motions ·so appropriately adjustetl throu~h all their 
series to the prime lmpelling· force, dtat its gigantIC task 
may be accomplished under the guidance of one maI\s 
hand. And, in like manner, the grand machine of polIti
cal Government may be constructed of powers as propor
tioned to the duties assIgned. so ° regulated in their de
pendencies on each other, and so mtimately connected 
together by a common bond of union, that the direction 
of its mightiest, and of its most mi~ute, n:lf>tions c?Jl 
receive its impulse a~ from one siigle fIind. Tho schemo 
of Government for British .India works well. Tho 
supreme influence of the Briti:h constitution is felt througR.-:
out the whole syst,em. So long hS the rulers and the ~m.
eel'S engaged, according to their various gradations I1lt the 
administration of the Indian <fovernrnents. proceed in the 
COrl'ect and ordinary diseharge of their duties, there ari8ea 
no-intermeddling, to embarrass, nor is much occaion taken 

'113 
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t? of(cuP1 vainly the pnQlio ~ntivtll.pr that of tRe iIl~ 
"uthoritie~ of the State. But, shollid any dmllgn be con· 
c~ived, or any enterprize be undertaken, aile01i~ng. tlle 
national welfare-should the Collectpr project IUt hnprov43-
ment of the na.tional rev~nues, or the Judge suggest ",j1 ""me
lioration of the lrws-i!there is a just consideration en
sured to these uuuerte.kings throughout all tke organization 
of Govprnment, np to that of t.\le British Parliament. itself. 
It 18 seldom that such beneficial labors ha"e failed in aceul'
ing for their authors puMic }lO'uo~S, and more conspicuous 
duties. On the other hand negligence, malpracti(',es, and 
public wrongs can hardly escape notice, retribution, and 
redress. The public voice i~'instanloly lifted up against them. 
'rhe scrutiny of a connected gradation of responsible' 
&uthoritieEI is called forth in judgment upon them. A.nd 
these are the surest testimonies of 1a good and effiCIent 
system of government-that the uational energiQ,s have room 
to expand, while oppression stands rebuked.' before the 
frown of authority. 

But it is not the object of these discourses to glorify t.he 
system of Governmant fo~ }lritish India; but rather to 
enable the reader to Jorm an inteUigent judgment npon it. 
I~ may not be, therefore, altogether unbefitting such 
design to point out even its defects, when they appear 
obvious. I shall close this discourse by noticing two that 
seem to be such. 

14l.-Ha.ving rega~d to those just principles of Go. 
~er,nment, ~ich it was the object of the first of thes~ dis
co"o.rSes in lome m'es,sure to Bet forth, it will be r.e~~ked 
as a violation of th~se principles, that apy:w.a.n, or QQ~ of 
Jll~n, should be maintained in wealth and m:J;ury" out Q£ the 
tcil and property of t~e people, aJi public and national objElO~ 
q£ expenditurel W;ho have no public duii~ to perjorm, or w.h~ 
al.r~ ~na.ble or tlAwilling to1per!orm t~m adequatE/ly. ijp.~ 
tb~ G,ov.~rnJ,n~nt of British India.-oumpelleq. olji.g~~ly; b~ 
~e fq~Qf{ pf circun:.~~ces whic~.s.tiU hAv~ their ~ClWe.", 

, 



solt. b~;tMj' nt rut ~VftifJti!ilf 6t tt"'. ." 
~&il'1l!1:~ 8tnIliH d~ee this Vio'lation ofjustpoli1lical*M. 
oiples. 

I ·Wish Mt to speak particttlltrlx here ot that s"pBtt 
atord~d to various N ati~e powers, ~y which the dominion bf 
cel'taidtfi.ttnilies is upheld OVitT tho people, without any irtMr
ference being conceded on behalf oft~e in~erests olthe people 
themselvt's agatnst the misgovernment of their rulers. This 
characterl§tic of the British policy-promoted s~lely by 
a regard to the" interes~ pf Englanil-may be disas
trous . enough to those N ati"\¥l states who sufl'er unde~ 
it. By 'removing all thedt upon misgovernment through 

• • the inter\'entlOn of the people themselves, the ruler is 
e~c~raged in abusing- his ptl"wer f()r his own private 
objects. His sense of the dependence, both of his own 
authority and of his people's prosperity, on the inter. 
ests and will of a more powerful nafion, deadens within hIm 
all hope of ra.ising hIS country toethe level of a rivalry (which 
might be thought dane-erous)-and all desire to govern well 
at the good pleasure of ano~her power, and at the risk of its 
dIsapprobation. The people, m the. meanwhIle, submit and 
cro11ch dowa under the utmost sever:lty of <6Ppression
for they cannot efl'ecl! a chang~ ly a rE'j/"olution iQ their otlm 
Government; nor can they overthrow the trpaties by which 
they are rejected from becoming subjects to anothe. Gt'
vernment. 'fhese treaties are not made with the nation on 
theIr public behalf; they are rather maile with their ruler on 
11iE> private behalf. But thIS is a topic of more concern to 
other states than to our own. 

But the British Government sustains within its own
terriforil!8 numerous !lovereigns, wb,p are ,~ch onllin name~ 
and who being 'neither subjects n9r rulers, are bereft indeed, 
through the vigilance e:tElTcised 0ver"all \heir actions, of all 
power to do misc/t;pf-but at tte same time are inoapacitabed' 
through such control from doill~ good-and are doomed to 
leltd a life of indolence a:J.d unmeaning pagellontry-, whict, if' 
not a.·burden to tltems~lves, is at least an almost intoler
able burden to t~i'r coun try. These are dignittfiies w'lib: 
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sprul18 from anoostors once thG real rule1'8 over the c&antry, 
Ife now left to be supported by the common tolland resour
ces of the people, although the object8 for w hwh 800h con
tributions were made have long sil!ce ooased. ,[f, indeed, 
these personages, upon losing all real authority Q,S mOll-arche, 
JUI,d surrendered alsll the mnk and pretensions of loyalty and 
ha.d been content to bocome dignified subject3, in possession 
of ample means to maintain the highest position in so.ciety
it had b~en well for their own true interef\ts, and w611 for 
those of their people. N cqithe~ wothd the public welfare, have. 
Been affected by the apport~onment of an amonnt, of the 
public property sufficient for such objects. But, then, all 
that vain exponditure waS\.;'ld upo.p. thrones and courti-drs, 
where there is no Government-and upon magistratell and 
functionaries who have no dutieB-might be sp&'red for 
more rational purposes. 'fhose who ~{jld their property, 
and their rank in society, uppn the same terms C!f being res
ponsible to the opinions of sQ.C.iety and to the'laws for the 
propetty and usefulness of their lives, in the same manner 
as all other subjects under a regular Government, would 
at least be independent of all that other and far more ensluv-

I 

ing control to which, in thq 1lnj'eal capacity of sovereigns, 
they Ilre plltced in su'bjection. Thero would then be some 
probabllity that their fortunes might be expended npon 
otjects in which the rest of the public might have an interest 
as well as themselves, and which would be productive of 
benefit in advancing the :;lrts and general industry. It might 
be expected that a contrary course of mere unmeaning waste 
and extravagance would be persisted in only so long as 
neither sen.se nor s~lf-interest had any influence. 

As it is, the comClOn i'osources and means of the people 
are exh~usted by alom:tant drain productive of no common 
o~ public advantage whatever. A sort of double govern
ment is maintained, one for the public purposes of the state, 
lj.nd ,,:Iollother for empty sh().,v and the enforoed sloth of a 
royal court without subjects. V ai~ pagea.ntry and' idle 
amusemenji become of necessity the only 9ccupation of such 
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a eonr.. For he tha.t enjoys the rank of a moaaro, is at 
the same time deprived of all power of interferenc& itl tlf 
businesil of the state-and, claiming to be above the law, and 
under DO responsibility for his conduct, he is not aftlowed 
the s\me fl'~edom of action,. or ev~n the same liberty of ma
naging his own means, as is conceded V> the ordinary sub· 
jects of Govertlment who are nnder tae restraint of the law. 
It mn~t be plain that it would be the same thi!lg 1f the 
people ora cou~ry were to tax their labour, and contribute 
their wealth, to fill up t~ sta, as io bestow it in nourishing 

• •• • the po~p aud wastefull1"ss of such as can render no services 
10 the public, nor even sl!are in their common interests. It 
'is 60 be obi.erved that it is noJr'a large amount of property 
thufl surrendered one/' for all-ample to support its possesSOr 
in all the afHuence and dignity which is consistent with the 
highest station of a ~uh.iect-and granted in consideration of 
power formerly held and dutlOs/ormerly performed. It is the 
.unceasing :tnd I'prtail1 expoudlture of an enormous portion of 
the public Te~'emte8 of tho state for sustainlIlg the false splen
dour of a royal ostahlibhftlent. No nation can make any 
prosperous progress under such ~ load. 'l'hose resources 
whtch lIllg~t be devoted to ~qhhc works, to ~xtending the 
means of communieation, to the cnc~lua~emen\ of the arts, 
to fertlhzlllg the soil, and to the spread of educatil)n, #ore 
almost all swallowed up. 

But this is the r('sult of public treaties-of treaties made 
wlth the former rulers of the lund-=-not, indeed, made for tho 
pubhc benefit of their people, but made for the private bene
fit of themselves. But the faith ofpuhlic treaties must ever be 
observed: and, so long as the pe0.rle C\'IJ. cndur!the mjustice 
of them, and·those with whom sueh treaties have been made 
eha.ll deem it for theIr interest ~lso that,such endurance shall 
continue, the faith of such treatlLs WIll be obserVf~d. The 
e.vil of them is, nevel'rheless, a truth-and a truth which. 
shQuld be known. For the ti!le may come when t~e real 
advantage of aU pa)';ies- concerned may combine WIth their 
oommon desire for their modtficatIon. 
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2n4 ....... The other defect in the Rylrtl&ta rJf (~ei'mD.t fbI'. 
British India, which I would ootice, ill t.he W&Ji* or d1 pI*,
of political Tep1'eBenfation: .. 

It will be remembered t~at an endeavour was made!u the 
flrst of these discourses ('to establish, as one essential prin
ciple of just goverhm~nt, that the people Bp.ould have a 
share in its ad~ninistration. Tha.t share was shown to 
consist, partly in the means afforded to t,he bul1t of. the 
people of attaining to the officas r.nd honors of the state, 

f. 

a~d partly in the means afforC.ed them of mfluencmg and 
co-operating in the actual measuriS and proceedings of the. 
supreme authority itself. T~? exerCIse of tins last specW" 
of express share in the admmistratl'1n of the Government 
it was shewn, could only arise out of some well-organil;ed 
system of representation through election. And, in the 
second of these dlscourses, an illu'Itration of such a systern 
was attempted by explaming t'nat of the British c~'lstitution. 

Upon the nature of that share in the administration of 
the Government which the people" of India possess or may 
attain to, and which consIsts in the access afforded to all 
cla.sses, acc~r"'ding to. theIr 'qualifications, to the honors 
and offices or the state, I have perhaps already observed 
suflicieptly in thIS present discourse. But we look in vain 
throughout the system of government for India for any 
trace of that share whlCh the people of Indla can only exer
cise through some plan of politICal reprcsent!l.tion by the 
election of Representatives. It remains to offer some 
remarks on the resultmg disadvantages. 

'llney may t be gatli~red py the reflecting inquirer from 
that portion of the fi'~st of these dls('om'ses tf) WhiCh the 
reader'A attention ha~ just been directed. A flIn and com
plelre system of representation, such as hl\8 been there 
pourtrayed, and such as our fellow-subject@ in Fillgland 
8}'ljoy finder its constitution, ~a.nnot be reMonably 01' bene
ficially advocated for India. Buch a ~'j'stem would not be 
compatible pith the present condition of' ~he people, 'nOr 
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Its great distanoe, moreover, from the seat of Em}J&e 
and. the place of Parliamentary aAembling, presents a. 
oulties in the dtltails of any al'rang-ement, not easy· to be 
overo\me. .But these con!!!deratfons may not appear suffi
cient for abandoning all efforts at tntrogncing some practi
cal app1'oach t& a better constitution.f the Indian Govern
ments., So long as the whole body of the Native .commu
nity of India arQ without representatives in the supreme, 
.or ev.en in the subordinate,' c~un<Jils ~f the ~a.tion-so loni 
are they without adeCJ.uutf' means of exposing thE' mis<'hlefa 
or any measure'! of mi"g~verl1ment, or of suggestmg those 
Wh'ch may be most cQnduci~ to the national prosperity. 
It ill! only from the people themselves that rulers can 
faithfully be taught the good and evil effects of their policy 
b.;lfore it is too late .• While the people do but grieve a.nd 
silently submit, public and Cqp1IDon disasLers become the 
Qruy monit1>rs. It is doing little to give free liberty of 
printing and inVIte the general attention to the quality and 
tengency of laws before t[18Y are passed. A public cannot 
be thus cr~ted for any Pl'a,cticafIy useful purpose. The 
people require a common bondd'union'; som,e s:fi,cient orga.n 
throagh whom their sentiments lllay he made known 
and.. their interests be vindicated.. Such are politlcallep~
sentatives, having constant communion with those whQ 
~point them. It would be their e;;peciaJ. tasTe to wa.tch 
on 1;>ehalf of those whom they represent-it wOllld be tb.ek 
eJ;pl'~8 dut!l to protect them agail1st unjust or erroneo~ 
measures-and it would become their peculiar gl01'!J tQ 

advance the prospenty of that country~hose Cestmielj &)o~ 
confided to their care, It is onl/by so\ne means of political 
representa.tion that the common laterEfts of the people of 
both th~e portions of the EdglisL Empire can be identifiid, 
a~d their union as fellow-subjects be permanently fixed. 
These mtlanB are a.t preSflnt wa~lUg to the people of I!dia. ;. 
but· it is no vain expedatioD that they will before long 
be S1.lpplied. 



DISCOURSE VI. 

o. Jurisprudence I or the Prjnelplf's 
of Administrative .Justice. 

Of the quality oftlw Virtne of ,Tustice; and of thfJ qrwlitj 
of the Belt noe of A,zministmbil'e JU8twe. Of the luttUte ~lt,~ 

object of human laws for fhl' admini.~f;·atwn of Justwe. Of the 
origin and 'Y/rttnre oj Pl'operf!/. Of tl e, tmn'if()' and SWl;fJS· 

sion of Property. OJ tlw secU1'ify of tlu Person. That tho 
laws on which Adrnm~strafwe J"stit'e ~s Jounde(l should be 
clear and oertain. In 'UJhat manner laws should. ,ypecijy al.d 
define right~. OJ the Gwtl Gode, jor the restoration of rights. 
and the redress ojwrongs. Of the O. irninal GodeJor the Punish
mrnt of wrongs. That 1'eJenge is not a just p1'inl"/lle or objeot 
oj laws jor i lw punirhmenf of Grime. Of what is the legi
timate obje~ oj lmmafi, Punis7~meni. Of tho Ooele oj jndicicd 
procedure. its natw'e antl ol'.J';cts, OJ the evils arising from a 
d8jeot\ve method of judicial procedm'e, Tlutt flu' laws oj a 
cmmtry oughl to depend on certain fjeneral principlf's; and be 
arranged according to' s0tne sy8tern-t1~£' knowledge of which 
forms a Bcienc£', Of the, qual it!! of the English system of latf'. 
Of the causes of litigatioi~ indeppndentl!! (lftlw quality ofla1vs. 
01 the exp~dimcy o.f mlnci119 the laws (If a Country into a 
lIystematic Coda, 



DIS C 0 U R S'E V I. 

On .Jurisprudeuce I or tke Principles 
of Administrative .Justice. 

• 
S~'fION I. 

~f the quality of Jttsttce as ~irtue, and of tM qualdy 
of the Scwnce of Admtnt9tmtive JUl!ttce. 

WHAT IS Justice 1 What detes that term imply In tho 
EnglIsh lan~age? What are the Ideas and meanIngs called 
Into our mInd by the word? What are the terms employed 
m *e varIOUS languages elf the earth to express a notIon 
comprehend;ng so much sIgmficatIOn among men of culti
vated understandmg and YIrtQe.? 

These are speculations of weIght aud interest to all ele
vated mmds. They concern, and they more or les!:! I~ tru.th 
occupy, the thoughts of every ratIOnal being. The simplest 
savage has a sense of what has contradIcted, or of what has 
accorded WIth, some prInciple or mea of Justwe or fairness, 
towards hImself or hIS neIghbour. He confines hIS notIQu 
of justIce to the few CIrcumstances attendmg, or gIvmg rISe 
to, the personal pain, or the personaPtmvatlOfl, or the per
sonal pleasure, he 1& capable of, ~r ex~sed to. He probably 
has no general term in use by WhlOh Ve can commUnI'cate 
~hat notIOn, apart from the a~tuaI thing suffered Or enjoy#d. 
But the CIVIlIzed man, -a member of human SOCIety In Its 
most exalted state,-the man o~edItatIon and refinement,
casfung his refiectlOnseover the vast varIety 'of human actIon; 
and passIOllS In ihe lnnJlJlerable relatlOlls of c~vllized bfe, 



lleeka for some general &e$ or expression b1 l'hiell):le eaa 
characterise that quality which is comm01i to 4fI. inJ,ni,te 
multitude of the acts anJ~ feelings of mankind, and which in 
his mind he eonsiders to be the quality of jU8~8. 

So soon does the necessity of this classifying ten a.rise, 
1Ir8 the rela.tions of rociallife and of Government are enlarg
ed, that 1\ nation har<:ly deserves the name, I.tlor can be con
siaered 88 emerged from barba.rism, whose le.o~ag~ pos
sesses no speeial word to denote some general ide L of Justice 
apart from the term -len0tin.l: any spocific act itself which 
may be considered just. And, in proportion as f.. nation 
extends the various relations of stciallife, and has advanc.ed 
in intellectual cultIvation, ~:ll the .sigmficance of the term 
justice be extended, and comprehend a larger varl(>ty of 
applications. 

In its general signification among the best cultivated and 
most intelligent of mankind, the term Justice Includes manT 
more applications than are approPrIate to the Immedmte 
object of this msconl"se. It may be sMd, mdeed, to !Dclude 
every duty WI} owe in social Me to every class and quality of 
our fellow-cloaatures .. 

For if justice consists in conceding to every man what 
God ~r our conscience declares to be his due, it is a virtue 
which requires of us neither to grasp at, nor to withhold, 
nor even tv entertain designs against his property-it 
requires that we should lend our help to our fellow-creatures 
ill that same proportion as we feel we may fairly look for 
it from others-it requires that we should respect the very 
feelinge of 6thers, 80 that we should inflICt no mental dist~8 
for the sake of our' own gratification-it reqll.ires that we 
should protect and ,dv&.lce those who by nature, or by the 
oi~sta.nces of life, are made dependent on us-and, to .ac .. 
complish these our duties, it requires of us such strict l'(\ga.ro 
to tn.th,.as the.t no p&1try fe,," or interests should induce a 
deviation from it. Estimated. a.ecordiAg to s __ ch & me&6U1'8 
of its signification. the idea or notion of j-utice is thAt of 



t\e Drd, Of 'Hther the queen, of virtues; tot it plft\_d 
employs all others. 

And that truth :is the very stay a.nd stFength. of JuAice ia 
plain ttom t~s-that those who ar/! willing to do every duty 
by their neighbonrs can never glVEi effflct to their virtues 
under Ignoran,e or delusion; and iho~e who are base 
enough ~ seek the injury of their neighbollrs will scarce 
avow 'hetr"feellng. or IntentIOns, but endeavour to disguise 
them ~y every species of-fa!:lehooc1. /,01', II all the bonds 
by wlucp sOCIety is held togetter eould be burst asunder,· 
If· men should altogether-dlsregard the mIea of Justice, 
iris-equally cert(l.in that. such Wlles could not be regarded 
without a true knowledge of the actIOns and fee1i:dgs to 
which those rules were to be applied. And thas, also, 80S 

we abIior the oppress~r, who in the insolence of power openly 
tramples on the rights of others.-so do we despise and punIsh 
tf.t~e who vfolate those rights through fraud or falsehood. 
The honesty of the merchant is, that he is true and just in 
all ILja dealings-the honor M man with man is that he holds 
,arred his tq>rd; that "he sweare\h to his neighbour and 
H disappointeth him not, .thoqg.h it w~re to lfts own hin. 
t( drance"-the honor of a nation i: the oblervance of 
tlational faith. Out of these principles of truth arisil8 
Justice-and upon Justice is founded as well the indi-riduaJ. 
welfa.re of every man as a member of soc;iety as the prosperity 
of a. nation. We honor the man of. truth because he scorns 
private and unjust advantage, and because he is above even ~ 
seDsation off ear. And although in singular instances it often 
ha.ppeu tha.t fraud or falsehood promotes~ tempdtary advu
tago (which base men are usually temp~ to trust will fall to 
tb,elWlelves), yet it generally ha.Ppe:as ~herwise; ~d it is 
ahsolutaly certain that, in thlmali,., the real interests of~ 
w1aQh bOtly of the people, which ought to be the common aa.u..ao, 
.... r~ Experience, tberefore,.ba.s assuredly shewn-tW, 
~ civilizatiOll ud prosperity advance in propGftio:A 
t;Q the love e£ truJih and jusce. 



But I must avoid waJ;lderiag mto disooMioa. n~ be .. 
long1ng to the moraJ.i$t tp-an to the expounder of th~ priooi. 
pIes of human laws and~ules of right, whioh are more pro. 
perlY"the subjects of my present disoourse. a.:nd to whl.oh 
these observa.tions are but mtroductory. 

Of justice, therefqre, in its highest an4, most generaJ. 
meanmg'-OL of that natuml sense of what is due to each 
man in hiS station, which inspires the disposition' of a'virtu. 
OilS man-or of that habit of rn'~nd which leads him volunta. 
''''ily to render to eacll what il! dlle-and how this sens/) and 
habit of justice tends to hllman h'1.ppiness-I am not abO/It 
to treat. N elther shall I ~xamine into thof:>1) princ;pIEl~;:! 

justic& which by common·
J 
com,ent are, or ought to bel' 

acknowledged between indf'pmde"1t nation!! j who, havlDg no 
power to prescribe rules to each other, refer themselves only 
to that natu1'al and rational sen.se of IJ!ght and wrong which 
suggests voluntary duties. / But there are particular acts of 
justICe which are enforced, and particular acts of wrong 
which are prohibited, by express vagulations of human origin, 
to whwh we give the na3l).e of laws. These laws settle and 
declare wha1;,are rights and what are wrongs~and the ob. 
servance of them dep'unds, not on the opinions or inclina.tiona 
of those who live under them, but on the power of the magis. 
trate(. appointed to enforce them. There are many thmgs 
which nature itself, or the revealed will of God, has taught 
us should be done, ot should be forborne, and whereby the 
human race may best a'ttain true happiness in life, which 
things are nevertheless left to the dictation of our 60n
sciences, of our feeling, of our religious faith. But other 

t t ' m'atters for the better advancement of the peace and inter-
ests of mankind, anta for tqe very preservatioh of the bonds 
of SOCIety, have ber.n necessarily made the subjects of IM

pbrative rules, and could not- have been left to the effing 
opinions or frail dispositions of mankin.d. In the application 

,of tftese rules to human ~ctions consists that particular 
quality of jllstice which may be ~termed administrative 
justIce. 



Tiled n.les, ()'r lcuvs, mnst be'fttious in: different l1a~~ 
aeMrding to the Oircnmsta.nces 04 each. But all are. or 
ought to be, governed by certain oo'bmon prlDciples whioh 
are t~e laws of law8. There 8J'() "definite purposeS and 
object~ of an laws havlDg ill view' a true oonrse of l\dminis
tra.tive justice-and in ascertainingewht4 these objects are, 
and what are 111e essential qualitip 8 of ~ust laws, as tendlng 
to effeat such objects, consists the SCIence of. Juri8-
prttdehce 



STU'!~ION II. 

Of the nature and object of human lawl fm' fhp 
ArJmi~i8tration of Justicp. 

It would be vain to expect
i
, t4at snch lI. disqui,~ition as I 

propose to engage in.oait bo,lllade attractive to the general 
reader, cunous only for amusement. 'rhe dot"tri.les and 

~ . 
propositions to be submItted mvolve many consideratl?1)~_. 
and much reasoning; and d.'e not uf a na.ture to be com· 
prehended withont Borne mental effort. The reader should 
be warned, 'therefore, that, unlesH he brings to his assist
ance a thoughtful reflectIOn upon thel.passages ho is about 
to peruse, his attention Wl'} ~e unprofitably ~\asted. For 
it is not to be denied that the science of jurisprudence 
must be c1assed among those wh<?se province it is to enrich 
the understanding with fruitful and important truths, rather 
than to enter.t&in the imaginatIon with pleasmg fancies. 

Since the"happine88'-ofman as a member of Civil Sot'li6tll, 
or of an umted community, is equally the final end and 
oBject· as well of all law as of all Government-and-.inee 
that happiness conSIsts in the perfect enjoyment of private 
rights of property and personal security from wrong-it 
must be obvious that the proper function of all human laws 
for the administration of justice must be to prescribe cer
tain rules jO'/' the (Jnjoyment of property, and certain 'l'Ule& 

/0'1- tlte pers/ntal conduct, }~y the observance of whioh, thoEl~ 
private rights and' personal securIty are best attained. 
Laws, therefore, Cain never be pruperly employed, as some 
wr~ter8 have incorrectly suggested, In matters which"'kre 
indifferent j for persona.l security and private rights ca:n 
dlevet' be matters of indifference. Much good writing hrt.s 
been vainly expended in discusaing whether aU hl1me laws 
are bindin~ on the con,aicnce j or whether <avery man may 



11<)1; be At liberty to obey, or not, 'r. Bort o/laws, ~d. 
eel he is willing to .JlIldergo, or risk" :he punishment ad 
to ~obedieuoe. But all just and eipedient laws wha.tever 
-whether existing by natore in our'minds, or revealed to 
us by lGod pimself, or taking tlIeir origin purely from 
human aevice-sre more or leoss binding oJl oor consciences ; 
because they all have more or less tapdency to the same 
object, .namely, to promote human happiness. ~f once 
assumEkl td' be jusi and expedient, they must also be assam
eft to ~e conducive to the e:ftd ~f adnllinisjrative justice, which 
is the happiness of man iu cIvil ~ociety; and, consequently,· 
they cannot fairly give rile to any question as to their 
eNtg indifferem, and of no mor'" obligation. Thus, if slaw 
shall Rrescribe that all boats used for a pa.rticular purpose 
shall be painted with letters in a particular form, it would 
ge a vain distinction to say that thi!:l law springs merely out 
of human opmion, ancfis not a law by nature. It is a law 
e:x;pressly macEl for the purpose ~fbetter protecting the per
sons or the property of those using the boats-and it is as 
much a. conscientious du,ty, imough in an inferior degree, to 
obey"suoh a law, as another mad8 for denouncing theft. 
Neither is aIfy i.ndividual. memper of .the coamunity au
thorized to judge and decide for hirns~lf whethe!- any par
ticular law is just and expedient, and therefore to obey i~ 
or not, according to the dictates of that private judgn!ent. 
For to exercise and act on such private judgment, is to 
disobey the fundamental laws of G~vernment and Society, 
which require the surrender of a man's priva.te will and 
judgment to general rule and order-and which funda.-· 
mental laws are by nature and necessity. since society and 
Government are necessary to hljman happjne~s. Every 
man, therefore; is bound by cona.cience !o submit his 01!n 
opinion to that of the Government unSer which he lives • ~l_g 80S it. is an acknowledged sub!isting Government-!..' 
otherwise there could be neither right nor wrong, nor any 
fixed notion of justice. But, as to when an(t how Govb. 
menta themselves are ~ be amended or established, that i. 
not a subject of tlte present discourse. 



Still, no human law~ can bind us whlck contfa1iiet an, 
.aw' of nature. This, h~ wever, is not beoa.nse human laws, 
nerely as such, are not obligatory on our consCIences-but 
:>ecause it being impossible to obey both, we must observe 
which is Superior, and beni! to that law which by/oontra. 
tiictlng repudlate§, amI as the superior authority nullifies, 
bhe other. And WE! can have no doubt that the law oi 
nature is the superIOr law-for the b.uman intellect continu
ally errs, but nature never. If, therefore, a'1y huma-n lal\v shall 
prescribe the destru.~tio:l of children by their own parent!), 
or a cruel burning of in;ocent and defenceless. persons 
by those on whose protection 110ne necessity has thrqwn 
them, we may be sure ,:;bat SllCh a law is neithtlr a 
law of God nor of nature-for it 18 contradicted aud repu
diated by the natural feeling of n.ankind. The superior 
law IS that of nature, uDlversal and sternal in our hearts, 
and It forbIds obedIence ,po the human law whlch would 
outrage the natural law 



SECTION III. 
OJ'''the m igin and 'I1atm'e of PI ope1'fy 

Wl1en we speak of pllva\e riq.f~,j1nd of P1'O]?P?ty, and 
of persapalllecnrity, the proteJilon of whlCh IS the object 
of laws, It IS fit that we·shoultl have a clear understand
~ of what IS meant }:>y suc~ terms What IS property i 
How. come men to any right to the exchlBIve enjoyment 
of It? and what IS that pm sonal scem if!! to wlu(,h all men 
have a claIm. 

Whether. we con"JIder manland III that origlllal state of 
flature from whlCh muny savagE' natlOns have not even yet 

emerged-or whether we ~onf,ldE'r man III the most advanc
ed .stage of CIVIl SOcIPty-we sl\all find, upon refieC'tlOn, 
that rIghts.to property must depenq on la&(;ur, WIlldl I~ 

the true orlgm' of all wealth· ·The ~1Vage wh. ro.tms the 
Jungle III search of food has by hIS labour m capturmg hI'! 
prey acqUIred property III It, whl(,h cannot be vIOlaiod ~y 
aUQther who has not labored for It at all, WIthout a VIOla
tIOn also of our natural sense of Jusbl.ce. '['he savage set
thng in hIS hut, and fencmg III and" cultIvatmg some portlOn 
of the unoccupIed earth orlgmally 'Common to all, by that 
labour creates the frUIts of It, and gams a natural rIght to the 
enjoyment of It. The manufactuter wh~ produ~s some ll'eW 
thmg out of raw materIals, or who ex(,'ttanges hiS Own pro
ducts for other commodltws (or 1'01' 1l0ney whlCh IS· the 

,£u.,ent 'symbol and procuret- of L.1l commodItIes) comes.lry 
tbe valuable th.ng he thus creates, or obtams III exchange, 
through hIS perHonallabour, tlnd thus estabhshes aeolanq 
to it whjch none e18" ca.n have The merchant who buys 
for httle, and s~ns for more, obtalllB the surplus throllgll 



his labour. The lawy~r, the physicia.n, the painter', • 
muslCia.n, the dancer, falthough they produce nothilJg 
tangible, yet, in so fa~ 8S they either usefully pontribute 
by their exertions to the attainment of those commodities, 
which 0.1'0 obtained bl1r.bour, or to what is agreeabl~ to Lho 
senses or to the mind~ of mankind, they accomplisli some
thing whlCh is desir~d, and WhlCh but for ij}em would not 
exist at all. The return made to them by comploditie~ 

or money, IS that return which ha~ heen preated by @thers' 
la.bour, and is gIven in cuxchan~e ';01' what they have c!,eate<} 

(by th~Ir own labou~. And It can signify nothing whethOl' 
food, or raiment, or any other bngiblo commodity be the 
productIOn, or whether ~e seryice of tho lawycl',..· .... vl 
phYl:lician, be the contrIbution, for which the other com
modity or money is given in exchange-foi' if food is 
necessary, so is health, and if raIment bo necessary, so if! a , 
knowledge of the law and a successful advocacy of claims. , 
It would be too much, indeed, to say that a particulal' 
delicacy in food, or a peculiar finery of apparel, is more 
ra.tIOnally desirable, than tho hctrmonyof the musician, <:r 
even than the gesture~ of tho skllful dancer. Thus Wt~ 
see that dbsiraulenvss is the iucentive a'1d' valuation of 
labour, ana labour, as it is the true origin, so is it the only 
foundation for right 01' just claim to property. It is a , 
right whlGh co· exist'! WIth the very nature of our being; 
for a man must have as plain and just a right to that 
which i~ solely and f;lxclusively produced by his ()wn 
labour, as he can have to tho use of his own faculties
both rights being subject only to be abridged or modified 
by such rules Qf' Government and Society, without 
which rules of SOIDEt kind 01' other no rights whatever could 
subsist. 

Hence we must also see how vain must be eJlery -p1\.......ften... 
"-

sion to property, or in other words to those commodities 
Clle8)\.ad by la.bour, by thosL who have neither rontributed 
th'eir own exertions or 'services towBl'ds the creation Of it, 
Dar hAve ~ved it from those who have .o.mftd it by theiN. 



CBto.tN' .tmr'Nl'tt7tt'O' PBOPlRTt,. 

r~!~~i:~a:~ n:~!~re~n);:~:~J:h:~n::::: 
.1ruDl to m~k", his fellow-man laooTIr for hlm WIthout re
<l'Qita~ If one man could demand the labour of another/with
<>ut an,; rotunn or remuherati~l1, he' might with equal justice 
d.e'mand the labour of one hundllCd cr of one million. 
Neither Socie~, nor Government, oor the lveIl-being of 
mankind under Government or in Society, require this. 
Et·e,·y' ma; Je,~ir.8, and would endeavour, if nothing pre~ 
'\"entoo him, to get as mu~ ~f the 4labiur (on which proper
ty depoods) of other men as ~e can; and there is no limit 
to. human desires. But ft. is the business of human laws 

I!wIrQ.", 

to prevent men from hwping ihemselves at their own mere 
, will 'to what they desire, and to limit the right of every 
man according to what l¥J can himself do or supply in 
exchange for his po¥essions, or to what has therefore been 
done or sup;lied by othors iDe exchange for those posses
sions. The King on his throne, as has been Gaid before, 
has his duties to pel'form in exchange for all b.e enjoys; in. 
the.same manner as the labourer in the field must give his 
services or ilia toil for the remuneration he receives. 



SE@TION IV, 

Of the t1'an~er oj and succession to Prc:J?el'#Y. 

But property, and tho right to it, having once oflgitiated 
by la.bour, must bo lI'lstrine?. "an'd kept in eXIstence: l,t 
I:lust not be abandoned again to some chance occu}ller, or 
to the strIfo of the strongest. cR the various possession~ ,.-. 
whlCh men even by theIr OWf' labou~' gam they can them-
l>elves consume or enjoy but !l. small portion. What t" to 
he done WIth the surplus? It may be suggested that it 
cannot justly be allowed to be utterly v'asted or dostroyed 
-and, therefore, what a man,can nl'lther commme or enJoy 
ought to return agam III COIlllIllon. But thIS js' not conso
nant to justice-for If property should so return in common, 
no other man could g'l11n a natural l'lght to it through hIS 

labour III producmg that property; and SOLlety, whlCh is 
naturally necessary for man'!: hapFmess, wodld be broken 

I l 
\l,P, If 8\ll.-h property become 00ntmually the subject of strIfe. 
NeIther IS any thmg wasted or destroyed, any more from 
becomtng a surplus beyond what tho owner Cdn hImself 
E'njoy or ConS'lIne somebody wIll soon or late be sllre to 
possess or consume It. It is to be mqUlred how the trans
fer to others shall be made, so as \.Jest to keep Society wdl. 
together, and conduce to the general mass of human enjoy
me~t. And, llpon su()h an enquiry, the consideration Imme
diately arises that naj'lre i~elf has placed othe.rs in neces
sary And immediate dep<:lndence on almost all men; and, 
in partlcular, he is ilnpelled to provide for Ins own fa~¥. 
Besides this, every man derives a pIes-sure in bestowing 
portio:tts of his property, at ,lp8.st upon his children, a.nd 
u'sually upon his friends-and as t~s is a pleasure ne 
has ea.rned by his labour, he has a natural rigllt ~ the enjoy-



TBAN88B OJ AND SUOO.ti>JJ TO l'1Wna~y 2tlt 

metlt wJich is had in exchange tJ. that which his labour 
• • cl'e&t.ed. It is e1efld', therefore, th the rtght to property 

carries with it the free right of dispo'J(il of it to others. 
I 

.And, this right is n~t pnt an fIId to even by a man's 
death .• In most civilized nations, a possessor of property 
has the right by will to bequeath h~s preperty entirely at 
his own discreton-in other8, variou\ modifications and 
limits arll iJnposed on this discretion. But, in all coantries, 

I 
some provision is'made fOj ~lstaining a property in some 
<1I1e, after the right of the liit ~ss.,sor has ceased by 
ueath. !i'he mode in whICh pruperty after the possessor's 
.:J.~~ shall descend, or be-dlstributpd, is indeed purely a 
matter for human opmio-a. In the more harbarous and op
press!:o natlOns, we find human custom or expr(',bs Jaw has 
giv{'u the property to the Klllg or Chief-thus, not only de
stroying the main in.antIves to indui>try, but unjustly in. 
{'reasing the ~hare of' enjoyrnen. falling to the Pri.nce, and 
also his power by thl:' LC'mnmnd of those means. In other 
countries, tho provislOn for ~')dldrcll or relatives 'is (')~forcetl 

to a greater or less extont. But, Its. society itself could not 
"ubsll:!t whlletproperty was left to be con.tinually.and univer
.,ally the source Of vlOlent ~trif~:the 1'i1lld to it, when once 
property has been cre:tted, mnst necessarlly be lIustained by 
prm,iding a never-failmg object for its transfer. 

Slich iR In'opp1'ly, and such the origin and nature of ri!lhf,~ 
to it-let. us next examine what is mea'llt by pel'sollal seC4-
,oily) and of nghts to that. 



SECTION V. , 

Of Old security of the Person. 

The sccuri ty of therpew;on Call cbnsist of nothing else than a 
man's freedom from the itll11ction of death, or bpdily or 
mental pain, by the acts of othe}f'". And this freedom froUl 
wilful mjury by another to Ffe, or to the feelings, 01' to-Mr", 
persoD, is what the inherent scnso of overy man informs 
him he has It claim to m ju'>tlCe, 01', .n other words, a ?'iyM 
to, unless by some determination of t~~ rules of that soeiety 
or Government under whlC~ he lives (which society and Go. 
vernment, wlth its rules of It::tion, are also of ri<ttural neces 
sity to mankind) he shall have forf(>ited such right of c't· 
emption from personal mjury .. And it is plain there coull 
not exibt any natural right to property, PI' even to subSlSt. 
pnce, withoht the hatural l'ight, of full s(\Curity of person 
agaiubt the unauthorized violenco of others. For every man 
II)Ust have a free hborty, M well fl'om bodIly pain as from 
personal imprisonment or restraint. in order for the appli
cation of lu8 labour, on which property depends. So, also, 
thongh in a minor degl'ee, there must exist a natural right 
to a man's deserved reputatlOn and good character; £01', 
not only is much misery of mind endured by the conscious
ness of hat~~d excit~d against us, but all our faculties are 
impaired, and Ollr 9leans .. nd opportunities of induQtry frtlfi· 
tra,ted, by the aversion of others which slander may h&ve 
~a.i.8ed. 



SEC'l'ION ",'J. 

'!'hat the L(l.w4 on which Admil1i.~tl'atiLIt3 Jl!illire is fo?tnd~ 
cd should be cC'rtaJn (£11~ clear. 

These rights, then, are the-ibjc"'t",and the sole ObjActS. 
o! admi!J.istmtive jnstice-iol' if the rights of privafe p'toper
/.~,,-and those of personal s('ctlrif!J are fully protected, every 
good that mun can upri .. e fror1f civil Govflrnment and Laws 

. is attained. The business, thereforf', of laws bf>ing t,he 
protection of theRo rights, it remains to enquire what aro 
the essential qualiti .. of those laws which best tend to M'

cOlllplish that end. ,. 
. It may be thought a lJroposition too plllin and self. evident 
to require discussion, that .the laws for tho administration of 
Justice should be certain and cll'(lJ" Ant! yet, plain as tho 
proposition -is) the bnlk of mankind arc apt.to misunder
stand or misinterpret it .. A~{)·ng ba.barous a~l unenlight
ened nations thero are very fow mlcs uf right, fou.ndetl 
on prirtc~'p7e, by which the administration of justIce i, gu{l
ed; although it often happens that their bodIes of law are 
nw:le up of a large accumulation of details, applicable to, 
an-d probably suggested by particdlar cases and circumstan
ces. but dependent on no general l"rinciples. Decisiens or 
rules of this nature, formed for the most part from the sug
gestions of the natural sense of v~rious!'minde~udges bear
ing on indivi-dual instances, usually alJonnd in inconsisten
oies. As each ease must have its ~w~e~uliar chamc~ri.
......,th9'1'6 i! no good reason· for E:r.cluding the authority; of 
the I&me natul'll! sense in deciding new controversies, which 
eti.~ alone had dictated the rille of right on pl'leviou.occa~ 
Mons. Uncivilized nltions, therefore, whose nUes of Jaw 
are '10 ~+eiJ ~asily ~ubmit to ~ cu.sto~ eourse of de-



vi"~Ion from them: thPil' C&tI conceive no .ra~f'm' ~6de, n~r 
any cheaper and rnOlp feady. of ~scertatn1Dg nghts than 
the appeal to the uprJg't judgment of a good man} and 
theil'l minds are slow to apprehend the advantage q1:" even 
the possIbility, of any 'bystem of fixed ruleSl whic;,'It shall 
comprise every qJ1ahty of rIghts, and the most expedient 
method of securing t~em. 

But" further, It is very common to find among the most 
enlightened and best governefl If.atlOlls, those ",ho uuder-

f value the rUll'8 of lal"r aCcorf'ng to whlch Justice IS admm
istered; makmg contmual app6jls to 1 eallon and common 
sense; as though all forms and requis1tIOns of sUl'h r~~
should be set aSIde when ttp judge's natura.l uninstructe<l 
sense could. suggpst a <hiferpnt vIeW of the caso, or 
a dIfferent course of arrIvmg at that VIew; and as though 
a.ll such forms and reqUISItIOns we-p b, t so many whims and 
fancies invented for the pIt'pose of shackling the efforts of 
a free understandlllg. Sueh notIOns, however prevalent, 
are in truth too shallow to de&erve refutatIOn. We may 
assuredly declare that the ulllversal pxperience of mankind 
throughout all countrIes, mdependently of ~hat our re· 
flective re~~~n wouf{l expl'i.1.M, has bhewll "that a ppople's 
prosperity must entIrely depend on the certamtyand merit 
Qf th~ir rulos for the admlDlstratlOn of justICO between man 
aJd man. Those who are versed III such laws, who watch 
and see theIr operatlou, who best can observe how peace 
and security are preserved thereby; can show forth the 
grounds and reasonableness of the gpneral rules by whICh 
they are gUIded. But such as prefer the impressions of 
what they cLlI plain" and common sense (but by WhlC'h they 
can only mean thell" oU'n understandmg) arc impatient of 
the'restraint of set (ule " tho mealllng and apphcation of 
w1uch they do not comprehend-they are avense t~ 
trouble which a studIOUS examinatio.a of them would im
pose1 -and they are mortIfief' at every exposure of the errors 

l which thell' unguided impressions b(!.tray them into. FCr 
if ignor8.:lce begets a. plain boldness of d~sioll in .an 



","'WS'MlOUtJ) ft C:a:l1'AtN .om cfiB'"& fit 

cbitrtWy ,jmige, it perplexes and"'¥,ders helpless one Whq 
is (l(),ftBtramed to adjudicate secor< l~ to law • ... 

!'tt no portion of the civilized orId are the rules of 
• justi& so uncertain, IiO obst'ure,.and so contradictory as 

in ItMia-and if justice is-not worst administered there, • it is owing _ather to the integritl Pif its functionaries 
than to any merit of Indian law, Tt has been said by an 
Indillll'Jll.dge of great experience and learning, tha~ tr thero 
" is scarce a qJestion ~f Vindoo law which may not be 

-., ajfi1'med, and 01.90 d("~icd1"alpo·n 1!t1O authority of SOlJi8 

': book~" It may be w~ th"refore to pass in review some 
'.oI..the more obvious mischIefs arising from the want of 
certa.in and clem' rules f1>r the ldministratinn of justice. 

If judgments shalllJe given according to the individual's 
sen~e of what is j¥st-for want of any plain and SlIre 
guide in the admitted law-hiw could any man distingulE.h 
between wlat was the .Tudge's real sense of what was just, and 
,,-hat was his mere rapricc and feeling ? If such indi. 
vIdllal sense, or capI'ice, ·01' personal feeling, was the soje 
origin of a.judgment, who, could say, that any judgment 
was right, or ~as wl'ung'? .-&>1' thel'o woul! "e no guide. 
Every man might 811y that his own SOll<;O was as good' M 

that of another-every man might ascribe to hi~ spnsF of 
right, the ju.dgments which, in truth, were dictatel by his 
evil passions; and there could be nQ check agaInst COrl'Up
tion. No man could feel, nor cduld he in reality be, safe 
in his person or his property. Let anyone inquire wpat 
powers the Hindoo king, Or even the Rindoo Brahmin 
'Possesses, over the persons of' other~ and he would seek 
to define them in vain. Tho po'wer of-the king is absolute 
and uncont1'ollable-he is a powe1'ful,.divinity - but "he 18 

~ted to act C'n advice, al!d gt:':leralry through the mi41i6. 
tration, of the BrahmIns-" a divimty in the human {ol'm" 

hisllrst and main duty is" t. illjUct punishment aC~l'din, 
"to the Shasters.". How then do th~ Shasters direct 
pirluishmentlio.be infli'<Jted-by what rules andt for what 

3$ 
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,spe<)-ific criminal acts r,llnd how does t41e Brahmin co .... 
tribute his advice, OJI'a\( execute his office? f( If a bknv'., 
"a.ttended with ?rmchtpain, be given to hnman\ cr~re&l 
fC or 6attle, tho king shall inflIct on the striker a p'ul.lsb
" ment as heavy as the' presumed suffering 1·" A ( Gold. 
H smith who commits fruud the king shall order to be cut 
H piece-meal Wlth rltzors." "Robbers who <'break & wal~ 
H or st~al in the night, the kmg shall cut oft' their ~ands, 
" and transfix them WIth a stake." U If a-man steal a horse 
" of 8rnall account, the ..na~l§trate shall cut oft' one .hand 
" and one foot-if any small ani'mal, exduslve of a cat 01' 

U weasel, the magistrate shall cut oft' half h1l:1 foot" &0. ;"c~ 
U A Brahmin is a powerful> divimty, whether learned or 
"ignora.nt." "He need not complam to the klllg of any 
"injury-even by hIS own POWe?' he may ('hasitse thoee 
H who injure him." " For ill langtLage to a Brahmin 
"the Soodra must have a ved hot iron style,_ten fingers 
"long, thrust into his mouth-for oiJering a Brahmin 
" instruction hot 011 must be poured mto his mouth and 
" ears-for SItting on a Brahmm's carpet 116 shall be lis~lo 
" to have his buttock cut off.''' "But a Brah<J£in himself 
" shall neitl-ei1' lose hi- propert!!, nor be hurt in his per8on, 
" although he commIts all possible crimps" "Whatever 
"·u\rde .. s the Brahmins shall issue conformably with the 

\ 

" Sha.foters, the magistrate shall execute" (VIde Laws of 
Menu.) Let any 000 examine the in"ltitutes of Menn to 
iscertain when and how a Hmdoo son becomes incapable 
~f inheritance. He WIn read of "thosp, distmguished by 
, 8cience and good comluct being allowed to take a greater 
;, shr..re"-bd~, among tho'le utterly excluded from 'my in
leritance at all, are enumerated tl lame, blind,' deaf, afilict
I ed'with any incurat,le dIsease (as, amongst others, dY8en
J fury)-those who haye no pnnClple of rehg16n-~ 
, who have lost the use of a hmb." It is plain that such 
I!'enerhl indiscriminate languAge as this-to say nothing of 
:he palpa.ble injustice of such rules-fzlUst leave the appli
!mtion of" !!Inch laws oven to mere arbit!."a~ discretiOlho. 
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What a. femte lOurce of dispute t th.~ oapacity, or ao.t of 
.. 1Hiudoo to bequeath.' What lua ~erights of me~ 
q£ uadivided, and of divided familfEft!\? 

ThtlS a vague and. obscure t~t-together with the 
peeulanty and variety ~f irr&~onal ~stoms in different castes 
-confounds the most vital interetts ip uncertainty--e.nd 
arbitrary conltiructions must super~de all regularity in 
judgIge'b.~s, In such a state of thi~s no cel'tainty. of legal 
advice is attainal1le-and where no rights can certainly be 
known, there can be n~ e;~of+iti.ti\)n. Industry, the 
fountai'd of wealth, becomes dried up in the barrenness of 
l.curity ()f possessions,- 'rhe people who do not see, or 
who do not heed sue!? evils-as these must be content to 
live in poverty and dependence-as herds obedient to the 
voice of their master. What right in another to respect, 
Ilnd what right of his own to clai.m, no man can surely 
know-whaj act under what pjnalty to refrain from, what 
dRty to undertake. no man can learn. rc If the trumpet 
It give an uncertain sound, who shall prepare himself fOl' 

H t~ battle." Those laws: therefore, a.re best which leave 
least withit .. the breast of the jUdge. And a judge, to be 
truly such, is n<Jt one whu'is mePely sapcious itt ~iscernment, 
and imbued with a ~incel:'o and uprtghli s€'nse of the prin. 
oiples of justice; but one who is learned in rl':fin!itc laW8. 
Fol' he is the best judge who leaves the least to himlelf! 



S~CTION VII. 
\ 

In what manner Laws should specify and define 1·i'J{~ts. 

Laws, then, which are
1 

to be tho sure test of rights, and 
to be the certain guide to the magistrate in. the dIspensation 
of jnstice, instead of pis own way ward and arbitrary will, 
ought to ascertain and specify those TIghts; they o\l.ght to 
bet forth how they are acquIred, f.nd they ought to poil;tt 
out under what circumstanc{'s and.in what manner t~y 
fiWilly cease. 

As to what are the rights of perional security, they are 
few and plain, and have bpen suffiClent1ty enumerated pl'r. 
haps already. But the .ight{l, of pl'Operty are ~o various; 
and subject to so many quahficatlOns-they become 80 in
finite in number and complIcated in quality in proportion 
as the industry of mankllld mcreases and improves Jihe 
sonrces of en~oyment-that in the highest Clvil~ed nations 
the currency"of legIsllitlOn c~D.Lscarcely keep' up with them. 
An exact definitlOn of rights becomes contlllually more 
di~culiJ and a clear and ready knowledge of them requires 
long a.nd laborious study. 

Looking in the present inquiry no farther than to the 
pl'inciples of administrative justIce, and to what should 
be the main and universal characteristics of human laws 
directed to enforce it, we must be content with laying 
down and es~blishi~g gelleral positIOns, without follow
ing them up in dbooil. W' 0 may recognize, upon re., 
flectibn, this posit1<~"t.-Chat all nghts of property must 
CODSist in the power conceded by the community~ 
using or employing things Or persons in particular mod~ 
~ as ttl derive a. gratification {-rom such use or employment. 
A perfect definition of rights, therefore,' should comprise a.nd 
speCify ~ ~!le variOU8 modes of ~18ing OJ' (JfI,j~ing thingr,. 
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aM of m'Ybploying PPT801tS. Thus, afpieoe ofland, or a h()use~ 
ntAy be used in a limited or in an unlimited' manner-tor a 
l:itn.i.ted or an uulimited time-~~on certaiu conditioDtI 
or without any conditions. And 'so also of other and 
movaale articles of propert,r, a t!iltn may have the abso
lnte uncontrolled power of usin~ an~ of disposing of' 
It, or various-limitations and condi,,-ons may be annex·' 
ed. And, again, the services of ~ersons may b~long to 
others, either for.the purpose of creatmg or increasing tan
gible.property, or of cOl1~hb~ting Ito t;1w gratification of the 
senses Qr intellectual fa(,UILiu,;~ccordingly, our enumeratiolt 
of. powers over things, a'ftd over persons, for these objects 
sh'?J\Ild not only specIfy.the 1n<¥lc8 of using and employing 

'thf'![}I, but also the e,I'tent of those powers, or III other words 
1'I'Jld.-?, The definIcion of these rights WIll further ascertain 
the beginning8 or ~ounds of them-such as by labour, or 
by contract, lll'qUC,3t, 8Ucccbflion. or the declared will of the 
legislature.'· And, lastly, it will procerd to specify those facts 
and CIrcumstances which put an end to such rights, Such 
cessation of right, indcptndently of those circumstances 
aho~'e n()tlC~d as exp"essly transfe"rrmg such previous rights 
to others, may 1'J.rise, uut only. Qf ncce~slty, as,!:>,; death, but 
by forfeIture, or by some inexped16n~'y in the further exist
ence of such rights-as for instance rlghts over slave"l-;or 
by abandonment, or by dedICation to publIc objects,·a.nd. in 
various other ways. Laws must be pr:oportionably defective 
a.s they fail to enumerate and define such various rights of 
property-for It must be vain to attempt the protection of 
rights, t.he eXlstence and nature- of which are altogether 
l1nknown. 



SECTION VIII. 

OJ tlte Civil Code-for the resto'Nltion oj rights, aud the 
rdress oj Inju1·ies. 

If the various rights of persor.al .;.e::curity, and of property 
",ith all its subdivisioits and ti'_alifica.tions, have been 8peci~ 
fied and ascertained, it becomes ~he next essential charac~ 
teristi(' by which a good system. of laws is to be eslim&~d 
that it provides effiCIent means for securing every member of 
the social commumty against the violation of those rights. 
This can be done by two courses only: 1st, By supplying a 
restoration of such rights, or adequate 1-edress when resto. 
ration is impossIble; and, secondly, by the infi=ction of so. 
muc~ pain and suffering on the party who shall invade them 
as may suffice generally to deter 'he bulk of mankind from. 
such wrong. 

Hence ari&es a two-;old difiision of laws ftlr the adminis. 
tration of justICe. 1st, 'l'hat body of laws which expollsds 
the nature of rights, and a conrse of procedure for recompens~ 
lllg the~ violation of those rights-2ndly, That class of laws 
which defiLe what acts shall be offences or c1'imes, and 
which laws also preSCrIbe a course of procedure with the 
view of pW1i81tlnent. There lS no apt term recognized in 
the English languages to distinguish the first cla.ss of laws; 
but it is genewlly tel\.Deu the Oivil Code, and we Ul9.y desig • 

. nate- it as the Code ,if rigittll; the second divisiOJl !s with 
more.meaning termec! the 01iminal, or penal Oode-or the 
Co.d~ of crinw. 

This two~fold division of laws is founded on teason and 
principle; as will appear If we pass in review ~he di8ti~. 
guishing qualities of each body of laws. The code of rigitU 
having in lView the definition of the rights .of~property ~ 



persons or things-that is, the mctles by whioh services Qe.. 
mabIe {rom persons or things shall be el\ioyed-ho" fluf 
rig\lts shall be acquired, and how'~(>y shall cease-will ne· 
ces88i'ily be variuul! in different cotmtries. rrhey frill be 
altog,ther regulated aecording to Cihe sItuation, the climate, 
the quality of the Government ani other peculIar extl'insw 
circumstances- of those different cOJ¥lt~les. There is no 
8tanda1:d general rule of right for \lI.ch such law, applicable 
under alt circumstances. Whether a law shall declare that 
.all sQns shall inherit equ!lly:,or wpcther it shall declare that 
they ~all succeed in c ... rtail-pt'opOl~ions-whether a law 
sqall allow the taking of~nteMst at 5, or at J 2 per-cent, or 
at"'lny indefinite amou:Qt-my be questions of mere social 
poli<Yy; and either law may be best, accordi!lg to the condi
tion of the people. Neither is there any natural and uni
varsally acknowled~ed guilt in deviations from the greater 
portion of such laW's, except ii so far that all express laws 

• tinder settred Govcrnment'3 ought for that reason to carry 
with them our conscientious obediellC'e. Such laws 
mu~t also n!:lcessarily vary according to the national wealth, 
and the RtBie of advancement in ~ivilization of the people
and they also· lleces'3ariiy eJtange iJl. the s\me countries 

• • • according to the progress of wealth and advancement. In 
propo:ction to such increase must be the number of ca.se'3 

• wl;tich oombine new and unprecedented circum~ances, 
unforeseen and unprovided for in expre'3S detail, and which 
either must be shewn to class uHdel' the general rille and 
reason of laws already existing, or. else become the subject 
of new laws, or of original deCIsion according to some ns. 
tural sense of justice. Contests ari~ng out of such new' 
cases of donbtful right~ imply ~o gujJt-ea%h contel\ditrg 
p80l'ty may assert hIS preten"lions .n ~ood faith-they. ma.y 
~t up. through mere mis4pprchensi&s of facts, or of If~' 
~d such misapprehension may btl unavoidable. More
ove'il there a.re some omissiWls of duty, and som, devi. 
&tiona from known. rules of law, whIch, however wilfut 
fI# u~jW\ti1iw>I~, yet, being confined in their .eft"ect6 to 
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the interests, of one ol'~a few individuals, may be suffl
oien(.ly restraiuf)d or rectified by a course of Jaw. which mey 
nullify such injurious ulhcts, or afford a full re.storatiqn of 
the Ii.ghts invaded. 'The distinguishing. characteris~ics . of 
the Civil Code, or com.] of rights; therefore, are that it 
;merely ascertains l'ightt'l, and' supplies remedies for the in
vasion of them, thro~.gh restoration or redreu to the injur
ed party. As this object.can only be accomplished by means 
of Propej·ty, to proper'ty alone are its operation§ confined 
when called into action. (Its aHn Pa not the infliction of any 
!lain or suffering; e£cept, i1fueed, such become thEl means, 
and the only means, by which it§· real aim that of restora
tion or redress can be attained. Its method of proced'dre' 

I • 

for the investigation of facts, the declaration of the la\'1, 
the award of recompence, and the enforcement of its judg
ments, admits of many differences, according to the nature 
of the right to be asccrtQ.ined, and that of the injury to be 
redressed: but all those diff~rences are guided ~nd govern.
t'.d by the characteristic objects in view, namely, l'edlf,lslf 

through tho regulation or tran.'t/m' of property, As tLe 
questions which arise in oivillitigation are very various' and 
often difficult, its cqurse of 'pI'oC'edure for, th~ ascertain
ment of fad'ts, for tho exposition of the law, and for tho 
enforcing of the judgments is the more cautious and com
pli<;at(a. Siuce no guilt is assumed 011 eithe~ side, or at 
least beyond the power of redress, its judicial process' is 
equal between the opposing parties; and as property alone 
is the subject matter contested for, the immunity and liberty 
of the pe1'son is the more respected. 



SECTIQN I::t. 

Of the Orim.tal Oode for the p~tnis'~tMt oj Injuries. 

Tho code of crime, or .,.in>.nal codf', although it has tho 
same 'general VIeW as the ce.e ~f tIghts-namely, tho, 
prQtection of property alldtltlr"lonal security-has referenc(l 
""') fti/, entirely distmct quahty of wrongs agalllst pro'perty 
8lld person, and prescrItes a "lfferent coorso for the pre
ventio~ of such wrongs. It selects a series of acti:i which 
contradict the rules of justICe between llla¥ and man, and 
the well-bemg of ttle bOCIal commumty, which acts It 
denounces, :qt>t as dcviations tee be 1'crtijicd, but as o.ffcnces, 
01" crimes, to be retni}(dcd by publIc hatred and personal 
gl~trerinlJ' Acts of thIS qualIty are, or ought to be, such 
only as our nat ttl al conscience su~gests to us as unjust. 
Laws agalIl',teOrilIW, therefort:, are very similarJn all eoun-. . . 
tries-all dependmg on one com'tnenn prliI1Clple, andlgUIded by 
the common sentIments of human nature. Tho g1l11t of theft, 
or murder, depends not on any questIOns of social p~hc~ 
Nature itself has btamped the odiou~ and injurious charac
teristICS of such acts. Little controverS'J can arIse respoct
ing the quahty of dIrect, lawless; cl'lminal invasIOns of 
rights, compared with the infinIte dIversity of qqestion& 
arIsing out of the contw,ts and doubts attending the acqUI
sition and enjoyment of property .• Long and ~ck: as thp 
catalogue of hllman delInquenCIes may bt~they are but few 
which come wlthm the scope of the CriIl:Wnai Code. Orime . ., 
al'~ingU1E>hed as those acts· whici. eff:ct injury throug!', 
jr(U4~' or through terror, or through actual violence-which 
therebY create a ~reneral appl'~ension of msecurity_nd 
whicli inflict wrongs fOl' th3 most part beyond the m.ean, of r., :t and • iuch acts ma.y be added Bome whtc~ are 
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crill'.inal only bec!1use £he pprpetration of them excites fI 

natural hatred ~nd ablIOP1ince. The 1'emecly 8,imea at is, :trot 
the rectification of tqat which is wrong. ,:>1' merely' the 
~'eeo'l1{pense to be made to tho individual' injured-wbch 1S 

c . 
generally impossible, and always inadequate' to tIl(' total 
amount of mischi(f-btit the future protection of thf' t;flW

munity generally, th~ough the personal pu~ishment of the 
Crimiool. 

Such being tho subje,ct-mattel't;, and such the immediate 
.object' of the Crimi1!al Cod.; as distinguishable from those 
of the Oode of I1uJlds, we maSt expect that its COUl'&e of 
proceduro will also oxhibit some corrf'sponding differeupcs ... 
As ClJcr.1I course of logal pl\ocbdurc, whether as it regards 
civil rights or criminal acts, i:> similarly concerned m the 
investigation o( facts, the expm'itiol1 of the law, and the 
enforcing of judgment,s pronounced -some writers have 
been induced to designat6 this a<J a thiru .:'1ud separate 
branch of jurisprudence, under the term of The Cude 'of 
Proce(lurc, and such a threufol~l division may not be all 
inconvelllent (IT an mcorrect methou of cla~sifying the ;whole 
fmbject-maV.el' of human laws.. But, as each 0f the fOl'm()l' 
divisions Df jurispl'ldence,' the' Code oil rights and th.~ 
Codo of C.'ime, effoct their final objects in the protection 
M p«operty aua pcr':>onal securIty through dijfimnt modes 
of judicid proceeding; and d(/ii'l'cnt re&ultmg operatIOns, 
those distmctions ought not to ]JO logt sight of, so as to COIl

found the judicial procedure for the investigation and pro
tection.of civil nghts with thut for the investigation and 
punishment of crimes. , 

When a' crime has b.:wn committed, it is Sor;dlJ that 
Buffers, and not "merely an in(hviJu'.\,l~it is the further 
security of socicty l,haL is to b{' protecteJ by the punishment 
~f the crIminal, and not the party injured to be per~ 
redressed. There IS no persona l mterest at stake" tpere
fori, which may bias any rndividual in putting the la.w into 
force. Every man in pursuit of justice against the offender 
has,e' o~ (l~ght. and is sunnosed to ha\"u. \\ pttb~c ~t 
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only III view-and every member <Jf society is more or less, 
ct1nl'erned in lending his aid. As a sense ~f public ftuty 
is t~ be assumed as actuating the ~!rty accusing, and some 
pI'e'!UiUption of gl'l11t is fixed upon a ·party actually chrtrged 
hy ani testimollY of fat:t'l, th.e /l,cdhser and the culprit do 
uot submit the case for judiCIal enqairy aDd judgment with 
equal relativo tIghts and equal relati'ie ~esponslbilities, ill 
the same mannel' as htlgants do wh~ contestmg civil right .. ) 
each wltli a VIew .to hI'! own prIvate iutere'lt. The quality 
()f th.e acts charged, the ~at!~e of .the. persoual suffering to 
be und(¥'gono by tho gtlilty P'1~y, and the presumption 0' 
t rl~ f'XIstmg guilt as soon ~s a bPPC1~ accusatlOn 1'l credibly 
lnJ'!!e, lhctato also [t 'ltr~ter cOirse foJ' ensurlDg the personal 
·appe.tranco to aU'lwer the charge made, III Cltses where the 
n.ccu'led can by 11l'; person only, and not by hIS propprf!!, 
'tt(l110 for Ill'> cruu. And, la"tly, lTl proportlOn to tho 
!-cvere, and ~oruetJnles lrl'pmed~tlJlf', conspquences of punish • 

• mont on the gmlt), "ll~ht to be the vallOUS safL'glIards sup. 
pli('d for tho '1ScertulIlmeut of truth and the defenco of the 
mlloC'ent. 


