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recovery of which, he states, the ryots had "UJe greatest 
difficulties to encount('r; \\ hill', by the power of distraint, &e. 
there W8ll, practically, scarooly any restraint on the avarice of 
the landholder, or temporary farmer." 

We think it necessary here to advert to a very aggravated 

abUle, stated by Mr. Ernst to have arisen out of the exercise 
of this power, and which, from the letter of Mr. Bayley, the 
magistrate ofBurdwan, to the l-egihter of the Nizamut AdllWlut, 

dated the 23<1 January, 1811, and other communications of 
your judicial servants, appears to bp of no rare or t:xtraordi
nary occurrence. It is observed by Mr. Ernst, th&t "the 
zemindars, or farmers, hire people to charge their refractory 
tenants with having been concerned in robberies" and !uboMl 

evidence for the purpose of '~onvicting thel{); that some 
instances of this happened buth in Jessore and Kishenllggur; 
that in the latter (h~tril,t, in particular, respectable tenantll, 
men of character, education, and property, were apprehend~d 
as decoits, cummitted for trial, and had lingered many month~, 
lIeveral of them a wholt· year, in confinement, before they werE: 
tried and acquitted by the court of circuit; that thf'y were 
lorn from the busom uf their families, which depended upon 
them for suppurt and protection; they lust th('ir rank in 
society; they were confounded, within the walls of a jail, with 
common feluns; and, during their confinement, they were 
dispossessed of theIr .iotfOb, and all the personal property which 
they had left at their houses was sold, for the satisfaction of the 

arbitrary and unjurt demands of rent." 
What we have here quoted, (and much more might have 

been quoted Ii-om your records, equally strong and conclusive,) 
~ 

relates to the very feeLle protection which the present provi-
sions of the judicial cooe have afford",'<l, 01' can, in the na.ture 
of things, alford to the ryots, against the injUllticc and extortions 
of the zemindars. 

We IIhoI1 next sp<'llk of the inefficacy of the system, in reg'ard 
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to the settlement of disputes respecting land, boundaries of 
Jand, crops, and water-cOUl'!!es. Disputes of this nature have 
ever, and must ever be, more or less pr!.'valent in an Indian 
c.ountry, and particularly so, where the I!tate of laltdl."d tenuretl, 
both as to the division among the partners and heil'!, and the 
rights of talookdal's, mocuddims, and ryOUl, is, in a grt'at mea
sure, undefined, as appears to be still the CMe, all weD in the 
provinces where the permanent settlement has been introduced, 
as in the other portions of territory undrr your government. 
Such disputes have much incrrased since the establishment of 
the present plan for the administration of jU!'Itice; and the 
eircum~tau('es which attend them orc aR hurtful to the moral 
habits and feelings of th(' inhobitant~, as they arc destructive 
of the internal quiet of tbe provinces, more pspecially where 
the landed property has become the most divided, in which th(' 
<ljgputes assume a more detprmincd and formidable character. 

On the first introduction of the judicial system, in 1793, a 
rrgulation (49) was expres.~ly framed, for preventing affrays 
respecting disputed boundaries and cropR. 

This regulation contemplated It sp!'f'dy adjudication of the 
complaints of the partie~, by the zillah judge. It i~ del!cribed, 
in section 6, as affording" ready menns of redress to all persons 
who may be forcibly dispossessed of lands and crops." 

The case, when brought before the court in the fir!!t in
stance, with the view to a summary proceeding, is required to 
be immediately taken cognizance of; and the preamble to the 
regulation declares, that "the having '}ecoursc to violent 
meaRS, either of enforcing or resisting such claims, was not 
only highly criminal, but unneL~s8ary, from the parties having 
it, at411l t.itIe8, iA their power to oUail! redre88, by application 
to tfoe (J.ourt8 of judicature." 

InstearJ, however, of an immediate or prompt decision by • the courts, on cases uf thi~ ~o .. t, the statements exhibited un 
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your records •• how that the delay of' jUlltice practically operate. 
8S a denial of it; the consequence of which has' been. that 
the affrays, and aU their attendant evils and outrages, whicll 
the regulation was meant to prevent, have become more 
prevalent than ever. 

We have touched on this subject in our judicial dispatch of 
the 30th September~ 1814, paragraphs 27 to 29, and have 
quoted the sentiments of several of your servants, in confir
mation of what we then advanced, respecting the great cause 
of the8e irregularities, namely, the want of adtlquate protec
tion to the property of individuals. Rnd the necessity under 
which, in such a state of things, they are placed, when it is 
atlacked or taken from them hy thf" hand of vioien(:e, of 
defending, or endeavouring to rf"cover it, in the best ma'lner 
they are able. 

The documents which have accompanied your more recent 
dispatches, have recalled our attention to this subject. 

It is observed by Mr. Bayley, the judgc and ma!;,istrate of 

Burdwan, in his letter to the Nizamut Adawlut of the 23d 
January, ISII, that" the establishment of internal peace and 
good order, materially depended upon the speedy adjudication 
of the numerous pending suit~, It/fecting tIle right of pos8cssion 
to disputeA crops. boundaries, &c. ;-that. if not immediately 
inquired into in the civil court, they generally involved aB'rays 
attended with bloodshed ;-and they furnished employment 

to gangs of decoits and other armed depredators, and encou
raged that spirit ol'violence. and active contempt of the "we, 
which it appeared absolutely necessary to IItIbdue, befoMny 
thing like an efficient police q>uld be enablished." 

The same sentiments are enforced by otber magistrates, 
who consider it impracticable to cl>eck, with any effect, the 
increasing dillp08ition among the people to resort to violence, 

• 
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iu the settlement of disputes of the above-mentioned nature, 
unJnu they could command the means of speedy justice. 

It D observed by Mr. C. Russell, the third judge of the 
provincial court of Benares, in his report on Juonpore, of the 

24th March, 1813, that an application to the cwrt, in a ('ase 

of disputed possession of land, had been considered " almOflt 
nugatory; or as, at all events, only affording a very distant 
prospect of decision :"~--that " the Ilrrear of the 8umme;ry 
suits was 80 heavy, as to preclude the possibility of early 

redress; and that this conviction must neccRSarily operate as 
an incentive to that propensity, so prevalent in the district, 
to appeal to the sword upon every dispute ('onnecteti with 
zemindary tenures." 

By none, however, of our servants, does this subject appear 
to have undergone a more particular consideration, than by 
Mr. Guthrie, the snpel'intendant of plilice in the western 
provinces, and Mr. Fortescue, the judge and magistrate of 
Allahabad, whose communi('ations on this subject have already 
been noticed by us, in paragraphs 27 to 29 of our dispatch in 
this department, dated 30th September, 1814. 

The former of these officers ~tates, that the tanuahs annexed 
to BemIres, Juanpore, and Mirzapore, "were become notoriolPl 
for the frequency of affrays, attended with murder, and for 
re!>istance to the authority of the magistrate and '~f the collec
tors, whose orders were almost wholly disregarded ;"-that, 
in the last six month .. of the year 1811, violent affrays had 
taken place, in whICh no less than abottt 5,700 persons were 
actually concerned, of whom 30 were killed on the spot, and 
69 wounded ;--and that tht>se occurrences were exclusive of 

-. numerous affrays of a less serIOus nature. 

An instance is al!lo mentioned boY Mr. Fortescue, in his 
report of the 20th August, 1812, in which near a thousand 
perlOns collected togethu, had- fOllght for a few begahs of 
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land, 1ft which battle ten were kiJled 011. the spot; and a pr~ 

p&rtionate number wounded. 
The daring manner i~l which these breaches of the peace 

are committed, in open defiance of the police, may be judged 
of from two cases which are stilted by Mr. Guthrie. In the 
firtt, intimation had been received by the darogah of Ghaze
pore, of the design of the zemiRda.rs of Zemanah, on the 
opposite side of the river, to take forcible p08!!ession of some 
crops. He went to the spot with a civil force; and soon 
aftiltwards a body of 400 persons appeared, armed and 
prepared for a contest. The darogah proclaimed alwd the 

peoolties attached, by regulation 49 of 1793, for the o1funce 
whICh they were about to commit, and made the show of a 
determination to disperse the rioters hy force; but with~lUt 
effect. An affray took place in his presence, in which die 
zemindar of Khalispore, whose crop it was tIle object to seize. 
was killed on the spot, although he had taken refuge with tb~ 
officers of the police. The other was a case which heppelltlt] 
in the Dtlighbourhood of Ghazepore also: Mr. Sweedland, the 
judge alld magi~trate, happening to pass through a large 
village, which appeared to be almost wholly deserted by its 
inhabitants, was informed that they had gone to settle a 

boundary dispute with the zemindars of another village. He 
went to the spot where the di~pute had been decided, and 
found the darogah there, who informed him that a violent 
affray had just occurred, which he had fruitlessly endeavoured 
to prevent, and in whlch it would appear that Mr. Sw~edland 
saw fifteen persons who had been killed, and was informed 
that many others had been desperately maimJd. 

It is observed by Mr. Gutltrie, with reference to the 
frequent prevalence of occurrences of thiK kind, that " the 
ready means of rf.'Ciress which the regulation (referring to 
fRg'ulation 4!l of 1793,) proicssed to afford to persons wbu 
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.ught be forcibly ~, was DOt found iu pract.ic.e. 
That in J.anpore, for example, there wele Mt leIS thatl 1606 

8ununary suits, ill cues @f revenue and dispossession, 1I't6ft!I if 
tDMM hw.l been pending for yean; and that, with respect to 
original suits for land, if carried through the courts I)f appeal, 

he did not think that a final decree couid be expected, in JeM 
than three or four years from the time it Wal first preferred : 

that, under these circumstances, it was out of the power of the 
executive authorities to administer the relief promised to 
complainants, by eections 2 and 6 of the regulation in questioo; 
and 88 the penalties prescribed for a breach of its rules were, 

be concluded, consequent on the presumption of the efficiency 
of its provisions to grant the ready redress promised by them, 
but not afforded, it was a matter of serious consideration 
whether it was to be expected, that a zemindar in the actual 
possession of disputed land, of which he and his brethren 
either were, or considered themselves, legal proprietors, and 
which they had ploughed and sowed, would, when they had 
in their own hands the immediate means of defending it, pay 
that respect to the law, as voluntarily to resign the harvest of 
their labours to be reaped by their enemies, 11.00 reat tlleir 
claims for restitution, cost, and damages, on the decision of 
the Court, which might be protracted for years. 

The observations of Mr. Fortescue, in his very able and 
valuable report, are not less just and convincing, as to the 
pow,erful inducements held out to unprincipled individuals for 
resorting to the same violent methods o~ seizing the property 

of their neighbours, under a dilatory and inefflcient executioo 
of the law. \ ' 

" The enjoyment ofthe ptofits of the disputed lands, during 

the inevitably loog interval of jlldict&l decision, as welt all of 

the vast preponde1"llnce ofpower to conteat the suit with efFect, 

whi-eh the poiftt of poMeMion is ro well known to convey, is 
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viewed with a rnott jealous eye, especially wbeJ\ he who thall 
be excluded, and driven to the tedious prosecution of his 
clatms in the courts, shall have to combat ultimately the 
disadvlI.ntages of the poverty of his opponent, which precludes 
the probability of reimbursement of the profits, and ~he certain 
intervention of a. multiplicity of difficulties, in the execution of 
the decree. These considerations, unfavourable to a suit in 

t.he Court, contrasted with the obvious gain of immediate 
occupancy, operate very powerfully on the minds of those 
who have no conception of the oommon principles of justice 
--who, particularly in the western provinces, have been 
accustomed to esteem the issue of force and violence 8S the 
criterion of right and wrong-who know neither ('rime nor 
disgrace, in boldly stepping forward to obtain that whVth, 
according to their estimation, is the only species of valuable 

property. " 
"In this way does the inducement, which is generally all 

clear profit, prove too powerful; and the dispute, wInch at 
first was confined to the assertion of an equal or illllependent 
right, at length involves the whole neighbourhood, as their 
passions are heated, and the season of cultivation or harvest 
approMhes, in the utmost struggles of hostility. The matter 
is now brlYUgkt forward in tke foujdar!l court, by the reciprocal 
complaints of both partIes." 

We have particularly noticed these circumstances; for, 
unless some very considerable enlargeme~t of the judicial 
system is effected, belwnd what appears hitherto to have been 
in your contemplation, the increasing demands for justioo, that 
will in consequence be experienced, will of itself, at no distant 
day, arguing, a8 we do, from pat experience, render it far 

• more unequal to its professed purposes than it now is. 
We have stated, in our judicial dispatch to Fort St. George, 

of the 29th of April, whya'it is impoesible for U8, 011 any 
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reasonable growltl of judgment, to ronaider the suits as 
frivoloull or vexatioUl!J, which have been abandoned in cOll8e
quence of the imposition of law charges, or the disputtlB which 
partics are, by the same means, discouraged frum putting into 
the shape of judicial investigation, and why we fuUy IU){!l)rd 
in the sentiment expressed by Lord Cornwallis, in bis minute 
of the lIth of February, 1793, that the amount of arrears in 
the adawluts, " is not to be Ascribed to the Jitigiousness of the 
people, hut, with more truth, to the dilatoriness and insufficiency 
of the administration of justice:" and in this sentiment we are 

fully confirmed by the fact, that, nlthoue-h the expense!! 
attendant upon legal proceedings, both in the European and 
native tribunals, have, since the year 1795, been considerably 
augmented by an exten!!ion of fees, and the introduction of 
stamp duties, the arrears of causes are still so heavy, as to 
have rendered the number of suits, actually settled hy 
razeenamah before the native commissioners, who carryon 
and execute the business of justice arising among the great 
body of the community, nearly equal, in some years, to the 
number really decided upon by thOBe authorities; and, in 
other years, the razeenamahs have actually exceeded the 
regular decrees. The suits settled in this mode befortl the 
European tribunals, notwithstanding the heavy load of 

husiness before them, are much less in proportion. This may 
have proceeded from the suitors in those courts being better 
able, than those who apply to the native commilSioners, to 
hear the inconvenience attendant u:pon a long protracted 

decision. 
These facts and considerations show, that the actual and 

growing inadequacy of tte existing administration of civil 
justice, is neither to be remedied in the one cue, nor prevented 
in the other. by any augmentation of the European part of 
the ettablishment, tWen if the' embarrassed condition of our 
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fHlahCel. enabled UtI to incur an additional expetiditurtl on that 

8iCClOUnt. Double the number of zillah judges, "e are pflr-
1N1lded, would do little 11;Iore than palliate, 1Ind that motIt 

1 feebly, the evil, and by no means reach the seat of the disease. 

Thill ean only be accomplished, in any satisfactory degree, by 

extending, 8S far a.s may be necessary to meet the wants and 
neceuities of the people, the instrumentality of the natives in 
conducting this branch of internal regulation. 

In what mode, and to what extent, the natives can, wiWt the 
most effect and advantage, be employed in the administration 
of civil justice, is the question which now presents itself to us ; 

and we must declare our deliberate conviction. that no arrant;e
ment for this purpose, can proct'ed on a right principle, nor 

operate satisfactorily in the fulfilment of its aims, which has, 
not a reference to the Ilncient and long established custom!! 

and institutions of the country, and which does not accommo

date itself to the habits, the feelings, and the understanding of 
thOlle, for whose benefit it is designed, 

It is with this sentiment dpeply fixed on our minds, tliat we 
conceive the fittest and mo~t proper agency we can primurdy 
make use of, in the distributlOIl of civil justice, cOIlsist!! of thOlJe 
who form the more pel'manent and natural authorities in the 
interior of the provinces. The nature of these o.uthoriti('s, and 
their subserviency to the great purpO!les and ends of efficient 
government, when properly directed and controled, we· have 
particularly explained in our judicial dillPttch to Madras. 
That the same authon:ties exist within the territories under 

your charge, we have very clear evidence, thougltthey may 
be found in a more mutilated and defonm-d condition than 

in other parts of our postICSSIj, where the preservation 
_ revival of them have been made au object of attention 

and of policy. 
The officers to whom we plrhcularly allude, are generally 
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desoribeclm tlla penirnrula by the name of potaiJs. They are 

. also thus distinguished ill the British dominiona, under the 

Bombay government; and tbey appear to have heen desig

nated by the "me general term in the Bellgtll provincea, in 
our more early C9nneciion with those provinces, thougb now 

passing by the appellation of munduls, moccuddims, or 

gomaatahL It is by these officers, in concert with the curnum, 
or putwarry, or village accountant, that the public concerns 

of "e small communi tillS to which tht'y belonged, were 

regulated and administered; and by whom, with the aId of 
punchayete, or native juries, were settled Ilnd adjusted (as a 
branch of those concerns) the litigations occurring among 
tbeir neighbours. 

This manner-of deciding disputes is of such antiquity, that 

the arbitrator is, throughout the whole chapter of justice, in 
the translation of the Gentoo Code, mentioned immodiate]y 
after the magistrate. That it was in general use throughout 
our modern territories in the peninsula, until the establishment 

ot the present sy8tem, which has superseded it, hu been fully 
explained in our letter to Fort St. George. It is noticed by 

Dr. Buchanan, of your establishment, III his tour of Mysore 
and CaDaro, "as being familiar and known to every purt of 

lndia with which he was acquainted. not only in regard to the 
St.·ttlement of civil disputes, but also in matters of cast and 

religiQWJ disci pline. 
In our judicilij dispatch to Madras, we have quoted the 

sentirnents of Mr. Melville, when jullge and magistrate of 

Dacca, in"'favour of giving encouragement to the use of 

punchayets, as exprC.!l8ed in answer to Lord Wellesley' II .. 
interrogations, dated the :flit of December, 1801. 

We have his !'urdrer testimony, ami that of othen of our 

servants, lately received from India, in this country, as to the 

important and UBerul aid punc~yets are calculated to render 
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in tlle adjudication of aooJl.. disputes aod questions.. ' In .... he 
la.tt~ commlmication of Mt-, Melville, he states, tllat. the 
punchayet was an ancient e.nd approved mode of aettling 
disputes, whieh, though not 'tteknowledged, nor even noticed. 
by the Bengal Regulations of 1793, might be revlv~~ with 
great advantage, and be 8ubstituted for a part of the Present 
sy,atem; and that it might be so employed, as greatly to 
diminish the labour of the regular courts. 

It is represented by Mr. Cox, that punchayets were, used 
in the conquered districts, until the establishment of tht" 
British government. That they were assemhled by the 
munduls of villages. That their deci~ions were generally 
satisfactory; the process summary; the parties heard viva 
VQ(,'e; no vakeels employed; and the case determined at the 
home of the parties, without obliging them to quit their 
neighbourhood. 

In proposing, as we do, that the adjustment of civil disputes, 
and other questions of right and property, should be com
mitted to the heads of villages and punchayets, we do not, 
by any means, regard the principle as free from the possibility 
of abuM;: lIO system that can be devised, for a purpose 80 

extensive in its naturl', can be so considered; but the question 
with us is, whether the ends of justice, amongst a great popu
lation, ( which, after all, must be executed through the na~ives, ) 
would not be more substantially obtained by that, tliaJi by any 
other mode? 

The argument in its wvour may be summed up in a very few 
words. It will bring home the administration of justice to the 
very doors of the parties; and thus relieve them, and particu
larly the common ryots, from thttt expense, and vexatious, 
and sometimes ruinous, loss of time, to which they are now 
subject, when they seek judicial redress. The mundul and 
punchayet will have the meLOS of information much more 
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within their reach, than they can possibly be, when the 
invatig'ation is not conducted by thos'e re.tiding 00 the spot. 
It it hottomed on the institutions and UM~, which have, for 
many ages, been well known and Wmiliar to the minds of our 
native Bubjects; whOll8 peculiar characteristic, as we have 
more than once had occasion to remark, consists in a fixed 
attachment to what has been long established among them, 
and an avef8ion, equally rooted, to what partakes of novelty, 
or infringes on ancient custom. 

FI NIlS. 
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THE following LETTERS, which have at dif

ferent times bepJ} publisbed in tbe INDIA 

GAZETTE, are now reprinted in their present 

shape, in the hope of bringing the important 

subject, to which they relate, more readily 

under the notice and consideration of those, 

whose duty, interest, or inclination, (in India, 

or in Eugland,) may lead them to desire the 

compilation of a JUDICIAL CODE. 



JUDICIAL OODE . ......... 
LETTER I. 

To tlle Editor of thd India Ga:&ette. 
SIB" 

The '&trong necessity' which exists for the compi
lation of a CODE, or Il careful consolidation of the English, 
Hindoo, and Mohammedan Laws actuatly in force through
out the extensive territories subordinate to this Presidency, 
:bas been frequently dwelt upon in late communications to 
yourself and to your contemporaries. 

In a letter, which I addressed to you some time ago under 
the signature of "A Subscriber," I observed that II work 
had appeared in this country (about three years ago), which 
in my humble opinion had not been sufficiently appreciated 
either generally, br pm'ticularly, by those chiefly concerned, 
-namely, thE' Judicial Officers of Government. 

The work alluded to is " Miller on the Administration of 
Justice in the East Indies," from which, on this important 
topic, (viz. the necessity fOI the compilation of a CODE,) I 
beg to quote the following apposite extracts: 

., When we,reflect upon that superiority in the alt of go
vernment which we are now admitted to possess over mOit 
of the civilized nations of Eur~pe, ad which will be con
fessed to be still more decided over that of the native prin
ces of Hindoostan, it js almost.impossible to believe but that 
the servants of the Comp'lny must be qualified to suggest 
various changes in its Civil and Criminal Law, which would 
materially advance the private happiness and public pros
perity of the Natives, without o1l'ering violence either to 
their prejudices or religion. 



"That which I am ch1cfJy solicitous to establish, is the 
expediency of collecting and simplifying thofle laws, what
ever they may be, which are now in force, aIIld to which the 
people are compelled to yield obedience. No wllere do 
Buck urgent motives eanst for presenting the laws in a 
clear and compact form as in India, and no where do fewer 
diiJiculties obstruct the attainment of 80 desirable an object. 
The private rights and interests, which could obstruct it, are 
not so numerous in India as they are in England, nor do 
they require to be, fJ'f1rchMed af"::80'MexG'r'hitant a rate. 
This motive to the undertaking i~ of no small magnitude. 
There is another still more encouraging. The dispensation 
of justice would then be less laborious to the judges, and 
access to it mOl'e easy to Ute people. Without dwelling 
in this place on the inadequate qualifications of the judges, 

" 
there can be no doubt that, planted as they are in a Iiltrange 
country, hearing nothing but strange languages, ap.d Obliged 
to apply the laws to persons and things to which they are 
tqually strangers, they have a right to expec~'t where un~ 
voidable embarrassment is so great, that e'lery facility should 
be qlforded of ascertaining what tke lau: is which tkey'are 
bound to administer. Instead of receiving this assistance, 
they are obliged, whenever a difficult case occurs, either to 
wander backwards and forwards through the voluminou8 
and often contradictory regulations of the Company; to 
resort to the opinions of the .native lawyers, which are 80 fre. 

, quently suspicious o~ ambiguous; or else to rely upon their own 
unassisted judgment; which every one practically acquainted 
with jurisprudence knows to be a very unsafe guide in such 
an emergency. A digest of the whole Civil and Criminal 
Law as now administered, which should be at once accurate, 
clear, and comprehensi"'fI, could not fail therefore to prove 
one ofehe greatest favours which the Company eouid confer 
upon its Indian Judges. The benefits which would be derived 



from it by the people would be even more COItspieuous. The 
EU1'Opean judge would then be able to ascenaia and apply the 
law by the exercise of his own understallding and industry. 

" It is a conviction, that a careful confJOLidatio'fl, of tke 
Hindoo, Makommedan, and Engli~k law8, would 8ecUN'J 

moat of tke ben'lfits ltere pointed out, and remove mang 
of the evils complained of in tke present 8r1atem, which 
has caused it to be here pointed out as a task de8erving of 
a 8erious and urgent consideration. I have only ventured 
to add my voice to that of many highly respectable Judi. 
cial, Military, and Political Servants of the Company, who 
have on various occasions concurred in such a recommenda
tion. If ever the India Company can be expected to possess 
adequate skill and experience for such a work, it ekes so 
now: and if the execution of it ever can be useful, it is at 
the present moment. The love of procrastination, which is 
natural to aU mankind, the press of routine business, and 
that jealousy of interference which is so visible in every 
department of the Company's Government, both at home 
and abroad, retard or repress its best and greatest undertak. 
ings. Like the owner of all old, inconvenient, crazy man
sion, the India Company throws away more Pllins and ex
pense in keeping it in a state of insufficient repair than would 
have been sufficient to raise an entirely new and commodious 
edifice from the foundation. No price whick could be paid 
for a complete and accurate digest of the law could b8 
regarded a8 exce8sive. It would p~t a stop to that per. 
petual, partial, petty legislation which i8 going on at the 
pre8ent time in eIJery one of .the three Presidencies,-would 
stop two...thirds of that voillminous and vexatious correspon
dence which is carned on between the Directors at home and 
t~ir oilicerd abroad, and wou¥ encourage and qualify the 
Company t() extend the same thorough revision to other parts 
-of their administration. 
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" '!'he mere compilation and publicatibn of the vuiou 
systems of law which prevail in British India would neither 
make these systems more numerous, nor the di8crepancief 
between litem more Btriking than they now are. The 
existence of these varieties and discrepancies is, in fact, a 
strong reason why such varieties and discrepancies should 
be announced with all possible clearness to the Judges by 
wb<ll'n the laws in various parts of the country are admi
nistered. Several excellent treatises on Indian law have been 
published in En~lish, but the doctrines they contain are 
()nly of partial application. Many of the rules contained 
in the digest of Tercapanchanana, translated by Mr. Cole
brooke, are inconsistent with the law and practice of Sou
thern India. The two treatises on Inheritance, and Parti. 
tion, translated by the same gentleman, and that on Adop
tion, translated by his nephew, Mr. Sutherland, are also'said 
to be extremely useful; but the universal and received rules 
of law should be given to the world in a clear and simple 
form, under the sanction of the governing authprity of 
the count?·y. The measure in itself, therefore, seems to 
be wise, and would most likely also prove economical. It 
would probably cost less at the outset than is usually assum
ed, and the charges first incurred wOllld be amply coun
terbalanced by a saving of litigq.tion afterwards. Th~e 

would be no need of native jqrists as counsellors; the 
number of suits would ultimately be diminished; and each 
suit would be~ome lrus tedious and expensive. These chan .. 
ces are all in favor of the measure. Even if it failed, it 
would be beneficial. If it we,e made known t') the natives 
that the object was not to subvert their laws, but to a~cer
tain, collect, and promulgate them, no degree of ignorance 
and prejudice could prevent them from feeling grateful 
IQr Buck a token of the solicitude of their rulers jor their 
tranquillity and comfort. If it succeeded, as with ~" .. 
dence and perseverance it might justly be expected to do, 



~t .auld 8x the Company more firmly than they have ever 
yet been in the confidence and affection of their own !lub.. 
jects, and tend more effectually than any of its proudest 
acts to spread its honour and renown among 8urrOunding 
aations. " 

In another work (to which frequent reference is made by 
Mr. Miller), well deserving of attentive perusal-viz. the 
, History of the Rise and Progress of the Judicial or Adaw
lut system, as established for the administration of justice 
under the Presidency of Bengal,' the following just and 
forcible observations will be foul1d :-

" Of the matter contained in the several volumes of the 
Regulations, not one-tenth part is perhaps efficient, the 
relit consisting of regulations which have been rescinded, of 
repetition of rules, and of explanatory matter. The naked 
enacting law, if stript of its superfluities, would be contained 
in a very narrow space. 

" Justinian, in his second preface to tbe Digest, has ob. 
served, that it is much better that some things, however fit. 
should be omitted, than that men should be oppressed with 
a number of unnecessary enactments. 

"The Regulations for the Judicial EiltabJisbment are 
objected to as numerous. They extend, in their present 
shape, to seven volumes. In reality, however, the existing 
"ud operative rules, if separated from those which have bee. 
repeated, and stript of redundant and explan3tory matter, 
.ould not exceed the bulk of one single ;volume. 

" The object of the present inquiry is to show that the 
complaints against the judicial estabHshment are Jess 
applicable to the system itself, as originally estaBlished by 
Marquis Cornwalli~, than to depar~Hres from that system. 

" Originally. the regulations, &s passed in 1793, consisted 
of about seven hundred and forty folio pages; they now 
~xceed seven folio VOhUDE:S. 
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" Originally, the l.w was clear and defined. ~t j)1'1IUt'U tM 
laws are numerOU6, and diJJicult to be undersl.ood. 
\" These alterations are the very causes of tbe three great 
~vils complained of: expence to the suitor; delay in obtain~ 
taining justice; and increased litigation. , 

" But, it will be said, difficulties were experienced in ear
rying the system of Lord Cornwallis into effeet. This is 
true: but to what were these difficulties ascribable? To ~he 
co!,Dpli~a~~Q.jJlery. \The proper remedy, the;. 
fore, was to have simplified the forms, and enlarged t~
er <!..the it., by v~~ting them '!i1h a libt'ral discretion. 
The principle has heen reversed: the forms have been mul. 
tiplied, and the discretion abridged. The administration of 
justice is more difficult at present than on the first institu .. 
tion of the courts. I 

" These circumstances were too obvious to escape notice at 
the period of instituting the Adawlut system at Madras, in 
the yea~ 1801. The person to whose care the formati.on of 
it was given, in his first report expressed hlml:lelf al\followil : 
-" The Bengal Regulations, exhibit the theory of the 
,. systrm ; but to judge of its eflects we mllst look to ita 
"practice. It is a fact of general notoriety, that the files of 
" many of the courts of Dewannee Adawlut in Bengal are, 
" at thiE moment, loaded with causes which it would require 
" years to determine. This is alone sufficient to evince If, 

~, defect in the system, and that its principles are not calcu
" lated for practice.~ May not this be owing to the numerous 
'$ forms with which the whole is loaded?" "The ~t forms 
of justice," says an eminent.. writer, ,. arc necessary to 
liberty; but the number of them might be so great, as to 
be contrary to the end of the very laws that established 
them." 

" The compilation of a CODE would in my opinion occupy 
more time than is assigned to the performance of the work 
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by your correspondent C A Native of Bengal*,' and 1 consi
der that tltis very desirable and highly important object 
would be best attained by the appointment ofa COMMITTEE, 
to consi~! Judges of the Spdder newannrand Nizamut 
Adawiut, the Members of the Sudder Board of Revenue, 
atid" orother indiViauals in and ~ut of th;-Civ~iS('rvicc, 
trhom it i~ unnecessary in this pla~-; to -;pecify by name, but 
who are possessed of qualifications eminently fitted for the 
task. To this Com~ittee, whose functions would be purely 
deliberative, might be attached~ Register or Secretary, (the 
mere designation is of little importance,) whose sole and spe. 
cial duty it should be to undertake, in conformity with the 
conferences, suggestions, and deliberations of the Committee, 
the operative part of the work; the result of his labors to 

be submitted periodically to the Committee for their revision, 
amendment, alteration. and final adoption. 

On the subject of the appointment of a Committee, the 
fonowing observation occurs in an able paper cn Codification, 
in No. XII. of the Foreign Quarterly Review. 

" Lord Tenterden on Shipping, Sir E. Sugden on Powf.'rs, 
Mr. Fearne on Contingent Remainder'! and Executory 
Devises, and many other text writers, have respectiveJy -ex .. 
hausted their subjects." If then a single individual' stealing 
some leisure hours from a multiplicity of business, can by his 
own unassisted exertions carry the digest of one branch of law 
so near to perfection, how much more would a Committee OI 
able men mutually assisting and advising each other, and 
~nabled to devote their time and energies to the work, be ca· 
pable of producing a Code Clearly free from omissions. 
With a sufficieut time for search into the multifarious sources 
of law, and a circulation of t.he Cod.e amongst aU classes of 

• " In ail'. or at 1lI0llt 12 momba the Cifil and Criminal Laws conl/uned 
in the Regulations might be revised, COlllpresbed, consolidated, and amend

ed."-.lttfIUI Gantt., l'ftn>. '28. 
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the community befote its promulgation-, "e denY' that there 
will be a danger of any important omissions. [n tbis we 
are confirmed by experience in one of the few cases where 
experience can be appealed to.' 

The raw material (if I may be allowed the expression) 
which exists for the concoction of a Code, may be rvlighly 
stated as follows :-

The Regulations themselves, arranged according to Mr. 
Molony's Plan. 

Mr. Molony's Synopsis. 
Mr. Dale's Index of the Regulations. 
Harington's Analysis. 
Messrs. Blunt's and Shakespear's Abstracts of the R~ .. 

lations; Judicial and Revenue Selections ;-Digest of Hid
doo Law, tram,lated by Mr. H. Colebrooke ;-Colebrooke. 
Translations of the Daya Bh8ga and the Mitacsharah ; 
-the Daya Crama Sangraha. translated by Mr. Wynch.~ 
1\11". Sutherland's Translations of the two Treatises on 
Adoption, viz. the Dattaka Mimansa and Dattaka ~han
dreka. 

Sir F. Macnaghten's Hindu Law. 
Mr. W. H. Macnaghten's Principles of Hindu and Mo

hammedan Law. 
Sir W. Jones's Institutes of Menu and Translation of 

the Alsirajiya. 
Colonel Galloway'f Treatise on Mohammedan Law. 
Hamilton's Hedaya. 
Sir T. Strange's Elements of Hindu Law. _ 
Reports of Cases decided by the Sudder Dewanny Adawlut. 
Rammohun Roy's Treatise aD the Law of Inheritance . 

.. , It may he remarked that the invention of printing and paper baa given 

to modern natIOns a weana of .t~iDing a completenes8 in their codes wbieb 
the Roman jurists did not poeeea&-vi&. a power of circulating the ,Propoeod 

lilieat &ilion, the community 6Vor~ il if coWirmell by the legielature: 
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tt is unnecessary at present to trespals further on the 
limits of your columns, the chiefdesign of this communica
tion being to bring the subject under the consideration of 
those who have the power to direct the undertaking of 80 

highly important a work. The _fi~~ .s~y. _i~ !D'y_~inion 
towards an amended"!y'stem ofaaministration of jUlitice is the 
formati~:i:t ;i s-;:'cl;~ Co~;. 'Every one- must at-~~ce-adi"nit,' 
(said the -pr~s~~t~L~rd Chancellor in his luminous speech 
on the state of the Law in 1828,) , that if we view the whole 
establishments of the country-the Government by the King 
and the other estates of the realm,-t~e en~!r..e ~sJ.steIU. .of 
ad~in!~trati~n, whether Ciyilpr Milhtn:Yt..-thc vast establish
ments of land and of naval force by which the estate 18 de

fer..ded,-our foreign negotiations, intended to preserve 
peace with the world,-our domestic arrangements, necessary 
to make the Government respected by the people,-or our 
fiscal regulations, by which thc expense of the w hole is to 

be supported,-all shrink into not~.in$' w1!!ln. compared with 
the pure, and p..rgmpt, ~~d ch.e"ap.adminJatration.Qj jl.lN
tice througllOut the cormnu,nity -Such (the administration 
of justice) is the cause of the establishment uf Government 
-such is the use of Government: it is this purpose which 
can alone justify restraints on natural liberty-it is this only 
which can excuse constant interference with the rights and 
the property of men.' 

Above all, it is most earnestly to be hOlled, that (friend as 
he is to IMPROVEMENT) the subject will engage the attention 
of the present enlightened Head of the Government, under 
whose auspices a brighter rera "as begun to dawn over this 
too-long-benighted land,-8nd to wiwse recollection I would 
take the liberty of recalling the splendid and eloquent pero
ration of the speech already cited. 'The course is clear 
before us; the race is glorious to run. You have the 
power or sending your Dame down through all times, illus. 
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~rated by deeds of higher falOe, and more useful import, 
than ever were done within these walls. You saw the 
greatest warrior of the age-conqueror of Italy-humbler of 
Germany-terror of the North-saw him account all his 
matchless victories poor, compared with the triumph you 

are now in a condition to win-saw him contemn the fic
kleness of :Fortune, while in despite of her, he could pro
nounce his memorable boast, " I shall go down to posterity 
with the Code in my hand." 

, It was the boast of Augustus-it formed part of the 
glare in which the perfidies of his earlier years wer,'! lost, 
that he found Rome of brick, and left it of marble. But 
how mach nobler will be (JU,r Smrere;gn's boast, when he 
shall have it to say, that he found law dear, and left is 
cheap; found it a sealed book-left it a living letter: fourd 
it the patrimony of the rich-left it t he inheritance of the 
poor; found it the two-edged sword of emft and oppres-
8ion-Ieft it the staff of honesty and the shield of innocence.' 

SIR, 

I am, 
Sir, 

Your obedient servant, 
P. M. W~ 

LETTER II. 

To tlte Editor oftlte India Gazette. 

Referring to OIle part of your editorial remarks· 011 my 
communication respecting a.. JUDICIAL CODE, wherein it is 
observed, "A former corrt:~polldent spoke of its being 
prepared in a twelve-month; and our present correspondent 

" • 'The important subject of P. M. W.'s communication is one, to 
which we have before adverted, and to which we should ~ecur with 
less satisfaction if we did not kllow that it has seriously engased~ and, 
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speaks, l\S if the works to be consulted were only those which 
directly relate to this country," I deem it proper to explain, 
that in indicating the CIVIL REGULATIO~S hitherto enacted, 
and tlle other books which were roughly enumerated, as offering 
in the first instance a material or ground-work, whereon to 
commence the highly important and essential compilation in 
question, it was not by any means my intention to mark out 

we hope, continues to engage, thp attention of the Government both 
in India and in England. All law al1<1 government e~ist for the better 
administration of justice, the grand ana l,nly use to which they are 

legitimatdyapplicahle. If this eud is answered, they exist for some 
good purpose; if not, tbey are a uuisance which ought to be Rwept 
away, and something substituted in their room that will accomplish 
the desired object .• 

, For the adequate administration of justice, the first. de8ideratun~ 

is a clear, cOIl8i1itent, an!l intelligible digest of the Laws to which 

all in their various relations and circumstances are subject. The 
s('cond desttU'ratum is a s}stcm of courts prebidcd over by well-in
formed, faithful, pure, and laborious judges, t(; administer the la\"s 

in forms reasonabl" III their principle, and prompt and cheap in their 
application. The thinl rlAwirleratum i~ (J LOCIII Lrgislative Bod!!, 
competent by the powers with which it is invested, m!ll the legl\l 
knowledge and general information it includes, to regulate the opera.. 
tion (If the law and of the courls, to supply defects, to prune redull
dancies, and to render the whole consistent, harmonious, and ~alu_ 
tary: 

, I t were to be regretted, however, if this subject were lightly takcn 
up. A former correspondcnt spoke of a code being prepared in a 
twelve-month; and our present correspondent speaks as if the works 
to be consulted were only those which directly relate to this country. 

We trulit that we have amongst us 110nest, intelligent, and enlightened 
English lawyers, whose learning, resear"ll, and experience would be 
invaluable auxiliaries; and when we have so recently seen the 
English Government speak il. the higJIest terms of eulogy of the 

'boufs of contiMntal, and espe~ially of French jurists, it would be 

l;utapardoriable not to haye recourse to the light they can afl'ord:-ITldia 
(Ja::;ette~ Dec. 9th. 



those, as the only works to be consulted in the course of the 
undertaking. 

On the contrary, Sir, I fully concur in the opinion 

expressed by you, that although in the preparation of a CODE 

" constant reference must be made to the laws and the usages 
of the country, yet much aid may be derived from English 
and Frencb jurisprudence, and especially from the principles 
exhibited in the CODE NAPOLEON, and developed in the 
recorded conferenceb' of the council of state on ,fa IJariOU8 
provisions." :My conception is, tbat next in importance to 
the appointment of a Committee and Secrctary would be 

the formation of Ii oomplete library of reference, to indude 
the works of those sages, whose labors, from the days of 
Justinian to the time of Bentham inclusive, entitle them to 
rank amongst the benefactors of mankind; 

< The few whom Genius gave to shine, 
f Through every unborn age and undiscovered clime.'-

I consider that a close and constant reference to such works 

would be indispensable at every stage of the contemplated 

COD"E, and that a rernrrcnce to and perusal of them would go 
far to allevilte the otherwise dry lahor of detail, which must of 
necessity att2uu the uperative pm·t of the compilation. 

I am further of epinion with you, that 'we havl' amongst us, 
honest, intelliglnt, and <,nlightened English lawyers, whose 

learning, research, and experience would be invaluable 
8uxiliartelS' towards the completion of the work. I considpr that 

both dignity and em:ctivclles~ would be given to the labors of 

the Committee, were one of the judges of his Majesty's 
Supreme Court of Judicature, and the Advocate General, 
invittJd to afford their (even occasional) advice and aid, and 

that lib! rty should he given to the COMMITTEE to avail 
themselvas by consultation of that talent which has never 
been wanting, and still abounds, at the bar of Calcutta. 
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• The object of this communication being merely to eO\'rect • 
misconceptIon into which, it appears to me, you (and l)ossibly 
iGm8 of your readers may) have fallen in consequence of my 
particular specification of works only of 10caJ application, I 
defer my further remarks on this most important subject to a 
future opportunity. 

I am, 
Sir, 

Y Ollr obedient servant, 
P. M. W. 

LETTER III. 

7b the Editor of the India Gazette. 
SIR, 

That which' has been organized by the moral ability or 
one; and executed by the united application and energy of 
another single individual at the surbordinatc settlement of 
Bomhuy, ""cd not, it is conceived, prove a work of' 
insuperable difficulty m Bengal. 

Fully concurring with the Editor of the Easf Indian, that 
• questions of this nature should be brought repeatedly 
forward, that the public may understand their merits and 
bearings; and that it is not enoug h to write a long article in 
a newRpaper one day; and then allow the subject to glide into 
the oblivious pool of Lethe, I make ~o apology for again 
calling your attention, and that of your readers, to this most 
important topic. 

If it be true, as averre<f by tJ1C Roman satirist, ' Nemo 
repente mit turpissimus,' or 'that by slow degrees we go 
from. crime to ('rime ;' so, on the other h'lnd, it must be 
confesaed that the u\arked atld progressive grades of 
improvement and reform are made' haud passibus a'quis'

and that we cannot expect without much previous discussion 
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(to which every such topic '),/tottld and ought to lIe subject
~d) to 'let in the full light of conviction on eyes scarcely 
unsealed'-eyes from which 'the scales of darkness have 
hardly yet been purged away.' 

Whatever diversity of opinion may exist as to the merits 
of one part of Mr. Elphinstone's administration ao Bombay, 
-I mean his conduct in regard to the Press, marked as 
it was with (to say the least) greaJ- .incoJllli.stency*,
tllere can be but one opinion of the pre-emine1t general 
talents and qualifications of that individual, as superior 
for his political sagacity, as he wab for his military prowess 
-wise in the cabinet-brave in the field-uniting the moral 
courage of the man with the heroic valour of the soldier
distinguiohed as a diplomatist-enterprizing af> a traveller-
elegant as a writer. Mr. Elphinstone, observed the Edin 
burgh Rl'vicwt, and justly was it said, stood indisputably 
at the head of the Company's Civil Service in political talent 
and knowledge. 

Accordingly, we find that what is now only beginning to be 
discus>.ed on our side of India, hs", under the auspices of Mr. 
Elphinstone, already been executed !It Bombay. 'l'he great 
advantages derivable from the compilation of' a Code did not 
-escape the observation of that sagacious individual, and hav-

.. In 1819, Mr. Elphinbtone, following the bright exampl~ of that, 
'illustrious statesman, th" late Marquis of Hastings, (who declared 
tv those o.er whom he ruled that a GovernnYent, the moti .. es of; 

wllO~e actlOns were pure, deriver! strength from exposure to publiC; 
comment, and who invited public scrutiny as salutary to supreme ' 
authority) abohshed the Censorship of the Prp~s a.t Bombay. At ao. 
after period of his Government, one regrets to find the same enlight
ened inJividual following a less bri"ht example, banishing an Editor, 

L ' 

and enacting a Licensing and Restrictive Regulation for the $ame 
Pre~s whose fetters he hat! previously removed. 

t Vol. 'Ui, p. 404, Art. 'Vestern ASla. 
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ing conceived the project, the execution of it was (if I have 
! been correctly informed) entrusted to, and ably effected hy 
.; 
:.the present Chief (then the Judicial) Secretary to Govern_ 
;ment, Mr.' C. Norris. " , 

"'''':Mre'nO'fl\1)iiy'C'oae is comprised in one moderate-sized fo
lio volume, divided into five branches, the edges of the leaves 
of the volume differently coloured, as is usual in the small 
French editions of the Code Napoleon, so that the separate 
portions of the work are readily and immediately referred tQ. 

The Code consists, or did consist in 1327, of 26 Regula
tions, of which the first 10, including the preliminary Regu
lation (developing the principles of the Codf') relate to the 
important branch of Civil J udicature.-

The next four Regulations embrace the important topic of 
Criminal J udicature.-The following six relate to the Re
venue branch, including the Revenue management of the 
territories subordinate to Bombay-the Civil Jurisdiction 
of the Collectors-the Stamps-the Revenue management of 
the l'residcncy-the Sea and Land Customs in general-the 
Duties and Excise on certain specified articles. 

The 22nd Regulation treats of military authority, in con
junction with the Civil Power. The remaining four Jiegu}1/,
ti(>DS relate to the Miscellaneous branch, including state pri
soners, and the duties of Cazees. 

The preamble to the 1st or preliminary Regulation re
cites the necessity of consolidating the Regulations into a 

• 
'perspicuous and . convenient form, and of the same being 
translated by competent persons into the native languages. 
The Ist chapter of tltis Regtdation rescinds at once all Regu
lations issued prior to the 1st January, 1827, and the 3rd 
section of chapter 2, pNvides for the due and apposite entry 
of Supplemen tary ont$, aeeoJding to prescribed forms, 
and the subjects of which they treat respectively, as well alii 

for the periodical publica.tion of an Inde3J to the Code. 
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Each of the twellty-six Regulations is divined into chap4 
ters, each chapter bearing 8. distinct title, and subdivided into 
sections. It would be trespassing too much on l.he limits of 
your columns to enter into a ('omplete analysis of the com4 
ponent parts of the Bombay Code. I shall therefore content 
myself with giving one or two specimens of its arrangement, 
expressing my own opinion, that the manner in which the 
work has been executed reflects great credit upon the in
dustry and abilities of the gentleman to whom the task was 
delegated. 

The fourth Regulation of the Code treats of Civil Proce
dure, and is divided as follows: 

Number 01 
, napier. 

Comm .... t'in,r 
aeetau16 

1. 

TI . 

Preliminary explanation of the effect of certain 

terms when u"(>d in this RegulatIOn............ 1. 

Of the mode of lD~tituting suits •.•.•.•.• , •.•••• n. 
III. Of process for summoning and arresting defendants, 

and for sequestrating their property ...••••••••• V •• 
IV. 01 the contmuation and completion of the pleading., XII 

V. Of withdrawing suits ...................... " .... XV~U. 

VI. Of fixing the time of trial! of defaults of trial, and 

of the law to be h,lIowed .. .. .. .. .. .. .. .. •• .... XIX. 
VII. Of exhibits ...... .... ........ .. .............. XXIX. 
VIII. Of Commissions for ascertaiDlng facls dependmg 

L pon local circumstllnces.. .. •••••• •. •••• ••.• XXXI. 

IX. Of 'VltnCq8r~ ................................ XXXII. 
X. Of notice to be given to coheirs interested in 8.1its 

which hare bt!en instituted without their partlci-
. '. patlOn .................................. . 

:n Of Contempts........ .......... .. .......... .. 

XII. or Costs .................................... .. 

XIII. Of enforcing serurity bonds 'taken ill 8uits •.•• 

XLVI. 

XLVIII. 

LVII. 
LiX. 

XIV. Of the decree lind its enforcemeot •••••• •••••••• LX. 

XV. Of the revisioo of onglolll decrees •••.•••.•••••• LXXI. 
XVI. Of the admission and r~ection of A l'peals .. ...... LXXII. 
xvn. Of staying and executing decrees under Appeal •• LXXXI. 

XVIII. Of procedure and trial in Appeal ••.••• •••••••••• LXXXIIL 

XIX. Of the decree ia Appeal •• •••••••••• •••••••••••• XCIV. 



17 

Numb .... tJ/ Titl~. COIII".",ciH/f 
chapter, .,ctio" 

XX. Of the revision of decrees pused in Appeal ...... XCVI. 
XXI. Of ftpplicationR to the Suddpr Dewannee Adawlnt 

in incidental complaints ••.••••.•••.•••••••• XCVII. 

XXII. Of Spech"l Appeals ........... ......... ...... XCIX. 

XXIII. Of 4:ppeals to the King in Conncil •••.•••••••••• c. 

The XII I. Regulation defines the constitution of Courts 
of Criminal Justice and the functions and proceedings there~ 
of, and is thus subdivided: 

Numb" Q/ 
(·kaptcr. 

Title. Cmnmf71cing 
,\fetion 

I. 

II. 

Functions of Criminal Ju&tice, and estabiishment of 
Courts for its adminiBtnttion . • .• •• •• •••.•• I. 

Of the duties of the Criminal Judge . • •• .••••••• XII. 
IIf. Of the functions of the Court of Circuit, anti duties 

of the Criminal Judge as connected therewith .. XVI. 

IV. Of the dutie" of the Special Court ••••••••.••• XXIV. 
V. Of the duties of the Court of Sudder Foujdarce 

Adllwlut.. •• .. .. .. .. .. .. .. ............ XXVII. 
VI. Rules for procuring, tnking, and recording evidence, 

and for the conduct of trials by Criminal Courts XXXIV. 

VII. Of the Jail, and of the cu~t()dy anti treatment of pri-

soners ..................... ...... XLII. 

To revert to the point from which we set out. -That 
which has been done at Bombay may surely be effected in 
Bengal, provided the same be (as it ought) an object 
of paramount and anxious desire on the part on those entrust. 

• 
ed with the government of the country. If, as may be fairly 
expected, the new Charter shall open with permission for 
the free settlement of Europellns in the provinces, the nece~ 
sity of such a compilation becoD1!!s still more imperative. As 
the Regulations stand at present, it 1'1 quite impossible, conp 
sistently with the discharge of his ather immediaie and active 
duties, for any settler in the interior to make himself acquaint. 
ed with their multifarious provisions affecting his most vi. 
tal and important interests, and it is notorious that in conse~ 
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quence of their eminently defective arrangement, to say no.
thing of their voluminousness, it is almost as impossible for a 

younger Judicial Servant to master their contents. Well 
may the tyro Judge, suddenly transferred from the humbler 
duties of an assistant, without (now) the intervening experi
ence of a Register*, exclaim (on l,is elevation to the judg
ment seat) with Sir Henry Spe1man-' Emisit mil mater 
juris n08tri capessendi gratia; cuju,> cum vestibulum 
salutassem reperis!.emque linguam peregrinam (the Per
sian), diaitctu,m barbaram (the Bengalee), metlwdnnl 
inconcinnam (sec the Indexes, as they are called, to the 
Regulations, ( lltC1J,S indeed, a non luc('ndo') molem non in
gentem solum (sec the R('gulations themselves, Sir Edward 
Colehrooke's Digest up to 1806, &c. Mr. Haringtun's 
[miscalled] analyses, 3folio volumes) • ~ed perpetuis hun.e
ris B~~ti~;ndam : Excidit mihi fate Dr animus 1'-1'0 adopt in 
part the language of your correspondent R. W., those 
who have be!'n or are called upon to perform duticll which 
experience -may not llave enabled them fully to compre
hend, can best appreciate 'the great anxiety, confu
sion, and indecision (feelings the most painful to an upright 
and well-disposed mind) which must haras'> the functionary 
until he seLS his way clearly before him.' Believing consci
entiously that the compilation of a Code is the first step to
wards an improvcmcnt in the administration of justice, and 
that the best abilitiest which the Government can com-

.. That office having been aboli&hed. 
t 'But the most essential of' all measure~ would he a complete 

revision of the whole of the Jaw~ and regulations, and the formation 
of an almost new Code. To the acoomplillhmeuc of BUck a task the 

very highest talentIJ in the 8l$'vice 8hould be directed; and it would not 
80 much require superiority of legal 8kill in thobc employed upon it, 
as that they should be endowed with minds unfettered by prejudice for 
or against any particular system, and be disposed to take the fulleit 
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mand for the deliberative, not less than for the executive part 
of the undertaking, cannot be more beneficially or usefully 
employed, than in contributing towards this most important 
object. I conclude this letter, returning you my best thanks 
fur the space you have already afforded to my communica
tions, and for the interest you have taken in the matter. 

In my next I propose to give a rapid outline of the sys
tem of Legislation which has been pursued in Bengal from 
1786 up to the present time. 

I am, 
Sir, 

Your obedient servant, 
P. M. W. 

I.ETTER IV. 
To t~e Editor of the India Gazette. 

SIR, 
Uefcrring to the observations of the Reformer· of this day, 

In regard to the component Members of a COMMITTEE for 
the purpo~e of carrying the important object uf a Code into 
efi;ect, I take the liberty of stating that I consider hIS bUg
gestion, recommending the appointment (as coadjutors) of 
intelligent and respectable Natives, to be most judicious and 
proper. 

advantage of the facts and expt!rience, which late years have accumu
lated. No expence would be too gre~t to incur for the completion of Sllch 

an object, and it is not likely this general code could be very large, for 
.IIDless we continue to impose, at all blJ:r.ards, the same Rules and Re
gulations upon the whole of India, each di. ;~ion of our empire should 
have a subsidiary code ofits own, fra~ed with attention to the parti
cular character and usage of its inhabitants: -Malcolm's political 

Hutory qf India, vol. ii. p. 15l. 

• An ably <:<lnductecl weekI), paper under native sUp'el~ntf,Pde.uce. 
• • + . .. -" • -' . """~' , "", .... , ..... 



, Such a commission' (a:o is now contemplated) , would; 
observes Sir John Malcolm., 'of course be alded by the 
information and opinions of the ablest Natives from the 
different parts of our dominions.' I am further of opinion~ 
that one Judge of each of the Provincial Courts of A ppf'al, 
and several of the Commissioners of Revenue and Circuit, 
as well as of the Judges and Magistrates of the Zillah and 
City Courts, throughout the territories subordinate to this 
Presidency, should likewise be appointed Members of the 
Committee; that the Secretary of the Commission, (0)' the 
individual whatever his designation) to whom the operative 
part of the work may be delegated, should be instructed to 
invite their communications on all points, Judicial and 
Revenue, connected with the design, and to keep tllem duly 
and regularly informed of the progress of the work. WiUl 
the aid of a no less elegant than useful modern in vcntiont, 
and of a few Bengalee writers, this would not be a matter of 
much difficulty or expense. 

Briefly I would invite the industrious, the experienced, 
and the talented throughout the country, ' without referFmce 
to their colour or religion; to lend the aid of their communica.
tions in furtherance of this design, and of the accomplishment 
of the task!. 

I am, Sir, your obdt. servant, 
P. M. W. 

" Pol. Rist. of India :'Article Judicature, vol. ii. p. 151, note. 
t Wedgwood'9 Improved Manifold Writer, producing a copy (if 

required) in triplicate. 
:/: '"We can at present only refer to the second letter of P. M. W. 

Oil a Judicial Code. Theinformation which it communicates respecting 
the great step that has been taken by the Bombay Government on 
this subject, is probably neW"to most of our readerR, and shows how 
far the Bengal Government has been left behind by that Presidency 
in one of the first duties of a Governmeut,-the simplification of' 
the laws by which the rights and obligations of the community are 
protected and enforced.'---Ind.a Gazettel Dec. 19th. 
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LETTER V. 

To the Editor of the India Gazette. 
SIR, 

Deferring to a future opportunity the performance of my 
promise to take a review of the ' System of Legislation' 
wJ.Jich has been pursued in Bengal from the year 1789 to the 
present time, I invite those of your readers who may feel an 
interest in the all-important and comprehensive subject of 
Codification, to traverse with me the' far Atlantic' for the 
imrpose of seeing what has been accomplished in the "State 
of LOUISIANA, by the unassisted efforts of a bingle indivi
dual, whose name (without meaning to hazard a pun on the 
occasion) deserves to be recorded on marble;-LIVINGSTON. 

The work of which I propose to give an account, is en
titled a ' Project of' a new Penal Code for the state of' Loui
siana; and opens with a short preliminary A CT relative to 
the criminal laws of the State. The preamble recites, 'It 
is of· primary importance in every well regulated State, 
that the Code of criminal law should be founded on one 
principle, viz. the prevention of c'rime-th"t !Ill offences 
should be clearly and explicitly defined, in language gene
rally understood-that punishments should be proportioned 
to offences-that the rules of evidence should be ascertained 
as applicable to each offence-that the mode of procedure 
should be simple, and the duty of m~istrates, executive 
officers, and individuals assisting them, should bc pointed 
out by law; whereas the sy,ytfm (~f criminal law by which 
this State is now governed, is defective in many or all of 
the points above enumerated; theretore, 

Sec, 1. Be it enacted, that a person learned in the Jaw , 
6hall be appointed to prepare and present to the next Gc-
~tal Assembly for its c\lnsideration a Code of criminal 
law-designating all criminal offences punishable by law; 



defining the 8ame in clear and explicit terms. designating 
the punbhment to be inflicted on each; laying down the 
rules of evidence on trials; directing the whole mode of pro
cedure, and pointing out the duties of the judicial and exe
cutive officers in the performance of their functions under 
it. 

Then follows a certi6cate by tIle Secretary of the Senate, 
and clerk of the House of Representatives, that Edward 
Livingston, Esq. was elected and appointed by the joint 
ballot of the General A~sembly of the State of Loui&iana 
to draw and prepare a Crimina! Code. 

The reRolutions by the Senate and House of Represen
tatives are next appended, approving of the plan proposed 
by him in his report, earnestly soliciting him to prosecute 
his work (according to that report), providing for the print
ing of a certain number of copies of the same, and for a 
pecuniary compensation to Mr. Livingston. 

The ADVERTISEr.n:NT states that but a few copiel' of the 
work sent by the distinguis}lCd author to his private friends 
readied England; that it was published in America by the 
authority and at the expense of the General Assembly of 
the State of Louisiana, under the title of a ' !leport' made 
to the General Assembly on the plan of a Penal Code for 
the said State; that it contains the Rtatement Imd develop
mert of principles of the highest importance, which cannot 
but be read in Englind with interest. 

The REl'oR T itself commences with an allusion to the 
communications maintained with diffcrent individuals and 
States, for the purpose of acquiring all possible useful infor
mation on the subject, and proceeds to :;tate that the' Intro
ductory notice herewith s.vbmitted, gives the different divi
ilions of the Code into books, chaptcrs, and sections; the 
whole subdivided into articles, numbered progressiv-ely 
through each bOOK, 80 that citations may be made by refet-



ring to the article and book only -that technical terms Are 

never used in the work where CQmmon expreS8ions could be 
found to give the same idca-that ambiguous words and 
phrases are accompanied by e.vplanutions-anrl t.hat when
ever any iJUck expressions occur in the course Qf the work, 
they are printed in a particular character, serving as a notice, 
11lat they are dcfined and e~plained-that these definitions 
and explanations form the FIRST BOOK. 

The SECOND BOOK (obliCrves Mr. Livingston) begins 
with a preamble stating the rea-soru; that called for the en
actment of a CODE, and sanctioning, by a solemn legislative 
declaration, the principles on whic11 its scverai provisions are 
fouuded-that these principles once studied and adopted 
would serve as a standard of propriety for every other part of 
the Code, by the formation of which the incongruities which 
had pervaded the system would disappear; and he adds, 'Our 
Penal Legislation will no longer be a piece of fretwork exhi
biting the passions of its several authors, their fears, their 
caprice-s, or thc ('f1.'reles8nes8 and inattention l\'ith which 
Legislators in all ages and in every country have at times 
endangered the lives, the liberties, and iurtun!'s of the 
people by inconsistent provisions, cruel or disproportioned 
punishments, and a legislation weak and wavering because 
guided by no principle, or by one that was continually 
changing, and therefore could seldom be right. 

'l'heremainder of the SJ!:CO'ND BOOK, ht!continues,is devoted 
to the esta-blishment of general dispositions applicable to the 
exercise of legislative po'Wcr.in penal jurisprudence-to pro
!lecutions and trials-to a designation of the persons who 
are amenable to the provisions of ttlill Code-to a statement 
of the circumstances under which acts that would otherwise • 'be offence., may be justi£:ed or excused-to the repetition of 
o&nces--to the situation of different persons participating in 
the same oIence, as principala, accomplices, or accesilariei. 
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The THIRD BOOK, the most important in tht' work, enu
merates classes, and defines all offences.-offences (including 
both crimes and misdemeanors) are classed, in relation to the 
object affected by them, into public and private-(p. 25.) 

I. Under the head of Public offences are ranked those 
which affect the sovereignty of the State in its legislativer 

ex.ecutive, orjudiciary power. 
The public tranquillity? the revenue of the state, the right 

of suffrage, the public records, the current coin, the com
merce, manufactures, and trade of the country, the freedom 
of tke pres~, the public health, the public property, tht' pub
lic roads, rivers, bridges, navigable waters, and other property 
held by the sovereign power for the common use of the 
people-those which prevent or restrain the free exercise of 
religion, or which corrupt the morals of the people. 

II. Private offences are those which affect individuals, 
and injure them-

In their reputation-their persons-their political,p1'lvi
leges-their civil rights-their profession or trade-their 
property, or the means of acquiring or preserving it-(p. 30.) 

'The penal laws of most countries,' observes Mr. Living
ston, 'have an ample department allotted to f!lf'ences againat 
Religion, because most countries have an established religion 
which must be supported in its buperiority by tht- penalties of 
temporallaws. llere, where no pre-eminence is acknowledg
ed, but such as is <acquired by persuasion and conviction of 
the truth, where all modes of faith, all forms of wo'l'tlhip 
are equal in the eye of the law, and it is left to that of Om
niscience to discover which i& the most pleasing in its sight
here the task of legislation on this hean is simple and ea.sily 
performed. It consists i~ a. few provisions for scrupulously 
preserving this equa.lity, and for punishing every species of 
disturbance to the eillercise of all religious rites, while 
they do not interfere with public tranquillity; these are ac. 
cordingly aU that will be found in the Code: 
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'I wish to have it distinctly understood,' he continues, 
'that the preceding division and classification of offences is 
introduced to gi"6 a mefhod to the work which will aid the 
memory; render reference more CIlRY; enable the student to 
comprehend the whole plan; and future legislators to apply 
amendments and ameliorations with greater eifect. Btlt that 
they are not intended in any manner to have a constructive 
operation. Each offence is to be construed by the definition 
which is given of it~ not by the division or class in which it is 
placed. The mixed nature of many offences, and the impos
sibility of making any precise line of demarcation, even be
tween the two grNlt divisions, render this retllark necessary.' 

Mr. Livingston next passes in review the different modes 
ofpu'1ishment applicable to criminal offences, reducing tbem 
tothese:-banishment-deportation-simple imprisonment
IlnprIsonment in chains-confiscation of' property -exposure 
to public derision-labour on public works-mutilation, and 
other indelible marks of disgrace-stripes, or the infliction of 
other bodily pain-death. And having recited at consider
able length the reasons which induced him to reject all the 
different punishments above enumerated, he proceeds to a 
short discussion of those which have been adopted: tllCSt' are, 

PE'cuniary fines-degradation from office-simple impri
sonment -temporary suspension of civil rights-permanent 
deprivation of civil rights-imprisonment with hard labour. 
Solitary confinement. during certain intervals of the time 
of imprisonment, to he determined in the ·sentence. 

He next proceeds to the plan of the FOURTH BOOK) 'intend
ed to give rules of practice in an crimmal proceedings. 

It regulates) says he, the mode in which complaints and 
accusations are tp be made-taking the evidence on the 
complaint and ordering tfte arrest..-the mode of conducting 
the examinatic.n-the manner of confinement-the discretion 
of the magistrate in admittiDg to bail-the mode of making the 



arraignment-the manner of pleading - the rules for conduc~ 
log the trial-the duties of the Judge, of the advocate for the 
accused, and of the public prosecution in relation to it, are 
marked out. A chapter is dedicated to the regulation of the 
manner in which search warrants are to be granted and ex
ecuted. 

'l'he last chapter of this book contains a systt-rn of proceed
ing on writs of habeas corpus. 

I t would be an inj ustice to the eniightened author of the 
work in question to omit his recital of the qualifications re
quisite to constitute a good and upright JUDGE. 'In tIle theory 
of our law,' he observes, 'Judges are the counsel for the 
accused: in practice, they are his most virulent prosecutors. 
The true principles of criminal jurisprudence requirt> that 
they should be neither. A good .J udge should have no 'fish 
that the guilty should escape, or that the innocent should 
suffer: no false pity or undue severity should bias the un
shaken rectitude of his judgment. Calm in deliberation-
firm in resohe-patient in investigating the truth-t\'llacious 
of it when discovered-he should join urbanity of manners to 
dignity of demeanor, and an integrity above suspicion to 
learning and talent-the protector, not the advocate of the 
accused-his judge, not his accuser; and while executing 
these functions, he is the organ by which the sacred will of 
the law is pronounced.' 

The FH'TH BOOK, it is observed in p. 87, is devoted to 
, the rules of evid.ence as applicable to criminal law.' 'In 
tneexecution of this part of the work, general prine •• will 
be first laid down, applicable ~o alt cases of climinal inquiry 
from its incipient to its final stage: they will be such only as 
have received the sanction of the learn..:J and the wise, or such 
as can be supported by' tIle clearest demonstration of their 
utility and truth. The evidence necessary to justify com
)Jlitmcnts, indictments, and convictions, for each offence spe-
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citled in the third boole ; a. weII as that which may be admitted 
in the defttnce, will be detailed under separate heads: Rnd 
finch an arrangement wiH be studied as to make this part of 

the work easily comprehended and remembered without dif. 
ficulty. 

,!'hc sixth and last division of the work contains Rules for 
the establishment and government of the public prisons, com. 

prehending those intended for detention previous to trial

fur simple confinement, and for correctional imprisonment at 

hard labour, or. in solitude. 
Such, obs(>rves Mr. Livingston, in p. 91, is the plan of 

the work, and from those parts of the Code, which were then 

in the state of greatest forwardness, were selected the SECON D 

BOOK, and the last chapter of the fourth as specimens of the 

execution. 
The Appendix to the book contains DET ACHED PARTS OF 

THE PnO,JECTIUl Com.;, and consists first of the introduc
tory rIotice alluded to, from which the following resume or 
summllry of thc work is extracted, affording a neat and con. 
cise synopsis of the whole. 

INTRODUCTORY NOTICE. 

Art. I.-This Code is divided into six books, each book: 
into chapters and sections-the whole 6!omposed of articles 
numbered throughout the book. 

The FIllST BOOK contains definitions explaining the sense • in which certain words and phrases are used in thc course or 

the work, and directs the mode in which this Code shall be 
promulgated and taught. 



The SECOND BOOK contains a preamble, fll'l.d getleJlai dis. 
positions, applicabJe-

1. To the exercise of legislative power in penal juri8-
prudence. 

2. To prosecutions and trials. 
3. To the IJersons amenable to the provisions of the Code, 

and to justifiable and excusahle offences. 
4. To the repetition of offences. 
5. To participators in the offence, as principals, accom

plices, and accessaries. 
The THlItD BOOK defines offences, and designate!! their 

punishment. 
The FOURTH BOOK establishes a. system of procedure in 

all criminal cases. 
The FIFTH BOOK contains Rules of Evidence as appli

cable to trials for each of the offences made punishable 
by this Code. 

The SIXTH BOOK relates to the establishment of a Peru.. 
tentiary, and contains rules for its government. 

Next follows BOOK SJ<,COND-PllELIMINAltY CHAP
TER-PREAMBLE, from which the following are ex
tracts: 

No act of legislation can be, or ought to be immutable
but laws ought never to be changed without great delibera
tion and a due consideration, as well of the reasons on 
which they were fqunded, as of the circumstances under 
which they were enacted. 

For these reasons, the General Assembly of'the State of 
LOTJISIANA declare, that theii- objects in establishing the 
following Code are-

, To remove doubts relative to the Penal Code, to embody 

into one law, and to arrange into system the various prohi. 



bitions proper to he retained in the Penal Code; Dually, to 

collect intu one Code, and to e$preS8 in plain language, 
all the Rules which it may be necessary to estabnsh for 
tke protection of person, property, condition, reputation, 
and government.' 

Chapter II. BOOK THE SECOND is divided into sections, 
the first containing general provisions-the second general 
provisions relative to prosecutions and trials-the third 
treats of persons amenable to the provisions of this Code, 
and of the circumstances under which all acts that would 
otherwise be offences may be justified or excused .. Sec
tion the fourth treats of a repetition of offences-the fifth 
of principals, accomplices, and nccessaries. From the 
fourth book, chapter the tenth, 'Of the writ of Habeas 
Corpus,' is given. Section the first of this chapter con
tains the definition and form of this writ. Section the 
second, "Vho has authority to issue writs of Habeas 
Corpus, and in what case, and how they are to be applied 
for.' Section the third, how the writ of Habeas Corpus 
is served and relurn~d. Section the fimrth, the mode 
of enforcing a return. Section 5th, of the proceedings on 
the return. Section 6th, general provisions; and section 
the 7th, with which the work concludes, recites the pe
nalties for the breaches of the duties enjoined by this 
chapter. 

Such, Sir, is the analysis of the Penal Code of Louisiana. 
I am not in possession of the Code itself, nor do I believe 
it is procurable in Calcutta. It would be easy, however, 
to obtain it from America; ,nd I certainly consider it an ex
cellent model for the Penal Codl., which remains to be compil
ed for British India. In my last l:ommunication, I shewed 
what had been completed at Bo:wbay by the mental energies 
and capabil~ties of two highly talented persons-namely, 



the Honorable Mr. Elphlnstone, the late GQvernor, and· 
Mr. C. Norris, the Chief Secretary, at that Pre,sidency; a~d 
I have now shewn what has resulted from the 'unassisted 
efforts and exertions of one individual, in one of the states 
of that great country which bids fair in less even than half a 
century to 

, Get the start of the majestic world, 
And bear the palm alone'-

I am, 
Sir, 

Your obedient servant, 

P.M. W. 
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LETTER VI. 
• The vain titles of the victories of JUSTINIAN are crumbled into dUllt; 

but the name of the LegisZ,Jtor is inscribed on a fair and everlasting 
monument. Under his reign, and his care, the Civil Jurisprudence 
was digested in the immortal works of the CODIII, the Pa'iadects, and 
the Inatitutea; the public reason of the Romans has been silently or 
studiously transfused into the domestic institutioQS of Europe, 

and the laws ofJtrSTINlAN still command the respect or obedience of 
independent nations. Wise or fortunate is the prince, who connects 
his own reputation with the hOllour and interest of a perpetual order 
of men: 

[Decline and Fall qf the Roman Empire, Chap. XLIV. 

To tke Editor of the India Gazette. 
SIlt, 

In the first communication which I addressed to 
you on this most important subject, I pointed out the strong 
necessity which exists for the compilation of a CODE-the 
mode by which I considered that this very desirable object 
would he best attaiMd-and the materials from which a con
solidation of the Laws cxtant could be advantageously framed. 
In my second letter on the subject I stated that it was not 
my intention to mark the works of local application enu
merated in my first letter, as the only ones to be consulted 
in the course of the undertaking, but, on the contrary, that 
it would he most essential to form a complete library, for 
purposes of reference to the works CJf those sages whose 
labours from the days of JUSTINIAN to the time of BEN
THAM inclusive, entitled thclJl to lank amongst the bene
factors of mankind. In my third letter on this topic, J 
shewed what had been effected at Bombay by the mental 
energies and capahihties of two highly talented individuals, 
namely, the Honorable Mr. Elp~instone, late Govemor,and 
Mr. C. Norris, late Judicial, now Chief Secretary at that 
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Presidency. In my fourth communication, I exhibited the 
result of the unassisted efforts and exertions of one ifldivi
dual (Mr. Livingston) in regard to a Penal Code for the 
state of Louisiana. And I now proceed to the discharge' 
of my promise, to give an outline of t.he system of legislation 
which has been pursued in the country, since the ) ear 1765, 
up to the present period. 

It being in the very nature of a CO\{PtLATION (such as 
it is the object of these letters to recommend to the consi
deration of those who hatJe the power to direct the under
taking of this eminently useful and important work) to avail 
one's se1f of the labours of others; (for what, in fact, IS a 
CODE, but a judicious digest, or consolidation of previous writ
ings and enactments ?) I shall make no apology for recurring 
to, and quoting from the writings of those who have precedetl 
me on tllis most interc3ting subject. Accordingly, I find 
that in a work (entitled, "The History of the Rise and 
Progress of the Judicial or Adawlut System, as estabhshed 
for the Admimstration of Justice under the Presidenty of 
Bengal,") by General Leith, a neat and concise history has 
heen given of the Regulations enacted from the year 1765 
to 1793, divided into eight periods, of which the following is 
an ahridgmtnt. . 

" The objrct of the present inquiry," says the author 
of the work in question, "is to trac.e the origin of the 
judicial system, to illlJ,strate its principles, and to mark 
the occasional de;iations which had been made from 
these." The battle of Buxar, in 1764, was the era of our 
complete ascendancy in India,~om which day our dominion 
was placed beyond serious hazard; and the first period 
adverted to by General Leith, is the yt'tlr 1765, the date of 
the grant of the Dewanner (or right to the collection of the 
Revenue, and the Administration of Civil Justice, 10 the 
provinces of Bengal, Behar, and Oorissa), to the East 



India 'Company in perpetuity by the Emperor of Delhi. In 
the year 1766, r ,ord Clive tuok his seat as Dewan or 
C~\tector of the Revenue in a Durbar, held near Moorbhe~ 
dabad, whilst the Nabob sat in conjunct.ion with him, as 

Naz\m, or Criminal Magistrate. "Great allowance (it is 
observed hy the author of several excellent letters on the 
Adawlut System of India, which appeared in the Calcutta 
Jaur7tf1l, in 182l-22, under the signature of PUILOPAT1US) 

is tp be made for the novel position in which the English 
('onquerors found themselves, during the first few years that 

elapsed after they broke down the remnant of Mogul 8U

premacy on this side of India, and after the acquisition of the 
Dewanee left them, without shadow of restraint, free to 

exercise whatever portions of the civil 8S well 8S criminal 
jurisdiction they chose to assume in dleir own way. The ' 
phantoms of tribute, and surplus revenue dazzled them, and 
danced before their eyes, distracting their perception, a8 
indeed they continue to do, even at this day, with many 
ancIent wOJ~hies in England: though such visions, pregnant 
with folly, and with injltl'Y to b,)th countries, Ilre abandon

ed by the better race of political economists that hllve 

succeeded. Lured by this' ignis fittuus,' the exercise of the 
chief criminal jurisdiction was virtually abandoned to the 
feeble and corrupt administration of a Nuwab, the shadow 
of a shade! Revenue was the god of the idolatry of the 
day: it was wOl'lihipped with exclusive" devotion, in all its 
'hapes, phases, and ramifications: whether connected with 
excl11Sive trade-monopolies IOf produce-transit duties_ 
land-tn-transmission of property, ,'lnd so forth. The civil 
and fiscal branches of judicial adminilJtration~ under such 
notions, necessarily came to be je~ously engrossed in point 
of fact by the conquerors, and the pre-existing laws of 
property, with the revenue system of the Moguls, remained 
in force, in some degree u.rougll indolenoe, but in a great 



me~e through fear of disturbing the wurces from which 

the ,ample and secure .Reams of revenue appe8J'l'd to ~ 
their ilbundant tide." Such is a brief, but, at the _ time, 
true, history of what may be denominated tne first period. 
It is justly remarked, however, by PHILOPATltl~ thai hit 

Lordship's (Lord Clive's) forte did not lie eminent'y iD. the 
walk of legislation, or of chil government, and that he was 
flot one of those rare men who are formed to shint' in 'arts 
as in arms'-" certain that he did not profit by what seemed 
a golden opportunity for laying the foundations of a judicial 
system for the conquered and secured poasessions of Great 
Britain, which in process of time might have naturalized 

fUIlong them, if not our language, at least the essential and 
~in principles of our jurisprudenre-so infinitely superior 
to the rude and imperfect Codes which were sufFered to 
remain in force, and received the sanction of our adoption." 

In the year 1770, COlLncils were appointed at Patna and 

Moorshedabad, with servants under them, to superintend the 
administration of justice, and the collection of the re'l'cnue. 

Great abuses, observes General Leith, are said to have attend. 
ed this state of government: the European servants possessed 
but an imperfect acq1.taintance with the language and mah
ners of the natives, and the authority of the Government was 
too feeble to E'nforce a strict obedience to their orders. Thinys
tern, he adds, was however, a natural consequence ef our s04-

den and singular 8C<tuisition of power in the country. The 
second period is that, when the Company assumed t.he entire 

care and management of the lkCvenue, or to adopt the wwds 

of the author of the work quoted, ' The year 1772 is dis.
tinguished by the resolution which the Company express, to 
,tandforth as Dewan, and, by the agenry of their servants, 
to take upon tbemselvtli the entire care and lUPgement of 
the revenues-when the Naib Dewan and his office were abo. 

lished, and a CODlJDittee appoinkKl in Bengal, by order of 



the Court of Directors, consisting of the Governor, Mr. 
Hastings, ana funr Members of Council, to inquire into the 
administration of justice amongst the natives there. Their 
report, observes General Leith, exhibitt a very full detail of 
the Mabomedan law courts and police establishment; and the 
obaervations which are dispersed througho\lt are marked with 
the leartling of a scholar, and the strong sense by w hieh the 
President of the Committee was distinguished. 

By this Committee, it appears, that a plan WllB delivered 
in for the establishment in each provincial division of a civil 
and criminal tribunal, to be regulated by the laws and usages 
of the natives, under the superintendence ot' a European 
officer (styled Collector), assisted in his decisionlil by au esta
blishment of law officers, from whose court an appeal lay to 
two superior courts fixed at the seat of Government, the 
Sudder Dewanee and tht' Nizamut Sudder Adawlut_the 
fonner superintended by the President or Governor with two 

Members of Council. A chief officer, appomted on the 
part of the Nizim, presided in the Nizamut AdawIut, and 
oVer this Court also the President and Council exercised 
a certain control. Mr. Hastings himself presided in it for 
eighteen months, but, from the multiplicity of business,resigned 
the situation, when the court was removed back to Moorshe
dabad, where it had originally sat, and placed under the 
charge of Mahomed Reza Khan in hi. capacity ot Nazim. 
The regulations {or these courts are stated to have been 
comprised in thirty.seven par\S'raphs, tke whole not amount. 
ing to si.-rteen quarto pages; and the Committee describe 
themselves as having endeavoured to adapt them to the man~ 
tle-r. and unde'Ntandings of tke peop18 and emigenci88 of Ike 
country, adhering as closely as poIsible to thei'l' ancient usage. 
and institu.tion.. MaliY or these rules, adds General Leith, 
Itil1 exiat, .. Jhing-laws in the body of the great modern Cod. 



or Bengal-lmt the constitution itself' of tJie CO'Ur'ta, gave -..,.,. 
to. new oroerof things in 1774, having only $n'iveda 
period of two years. 

la that yeaT, 177+, forming the third period, it would 
.ppeaT, that tne Collector\, Courts were abolished, and Ptovitl
cial <..:ouncils established in the six great divis,ons of Cal. 
cutta, Burdwan, Dacca, Moorshedabad, Dinagt'pore. and 
Patna. Thes~ Councils consisted of five Members of the 
Civil Service, who superintended the joint departments of 
revenue, trade, and the administration of justice-an esta
blishment of a Cazee, a Mooftee, and Pundit, Wall attached 
to every Council. 

The constitution of these Provincial Courts, observes the 
author of the' Adawlut System; if examined, in reference to 
general principles, will appear defective. Their administratit,n 
of justice was however not unsuited to the manners and habita 
of the people, and was desrribed to bc simple in its proces8, 

speedy in the determination of causes, and produ,('UtI'" of 
little e.xpen8e to the parties. Nor would it appear, (he 
adds,) on a reference to the examinations that were taken in 
the year 1780, in Parliament, as to the due administration of 
justice in Bengal and Behar, that any particular complaints 
or dissatisfa.ction prevailed against the system-but, on the 
contrary, that the most rl.'spectable and best informed men on 
the suhject, (such atMajor Reynell, Mr. Boughton Rouse, 
and Sir Philip Francis,) bore testimony to the integrity and 
intelligence with which the different functions were discharged. 

The sudden recall and aboTition of these courts by the 
Governor General, Mr. Hastings, (within less than four 
months after Mr. Francis's departure from India,) and after 
they had received the approbation of the Court of Directors,. 
was commented upon by the Committee of the House of 

<?ommons, in the following torms :-" Your Committee coo. 



.- this act in many points 0( ~ie!"!%'1t very unju8tiforbl •. 
and dongerofs8 innovation." The reason usigned by Mr. 
Hastings, for the change, was-a, regard to economy. 

In the early part of the year 1780, the fou.rth, period, a 
body of regulations was passed by the Government of Bengal, 

. aDlounting. according to General Leith, to forty-tbree in 
number, (but not e.TJceedingjil)e folio pages,) for the admi~ 
nistration of justice, by which the jurisdiction of the Provi~ 
cia} Council was confined to all matters of revenue-a court 
established in each of the divisions of Calcutta, Moorsheda. 
bad, Burdwan, Dacca, Pumea, and Patna, under the charge 
of one Judge designated the superintendt:nt of Uewanee 
Adawlut; his jurisdiction to be independent of thsl Provincial 
Council, and to include all causes of civil nature whatever, 
not being revenue, and his decree final in all cases for sums 
not exceeding one thollsand rupees. The appeal lay, in 
cases exceeding tile above amouut, to the Sudder Dewanee 
Adawlut. But the above plan, observes General Leith, had 
hardly heen established before the inconveniencies of the 
rr.easure came to be felt in the classing of two separate juris
dictions within the same district; in noticing which, in ,his 
minute of the 29th September 1780, the Governor General cx.~ 
pressed the following opinion. "The institution of the new 
Courts ofDewanee Adawlut has already given occasion to very 
troublesome and alarming competitions between them and the 
Provincial Councils, and to much waste ~time at this Board. 
These, however, manifest the necessity of giving a more than 
ordinary attention to these c.urts in the infancy of their es
tablishment, that they might Yleither prevent the purposes, nor 
exceed the limits of their jurisdic..tion, nor suffer encroach
ments upon i~.-Ttl effect these pvints would require liuch a 
laborious and aqnost unremitted application, that however 
w:~ent or i~Jl0rtan~ they may appear, I should dread to 
bring them before the consideration of the Board, unless 1 
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,c:ould propoae some expedient for that end that rAt01lld _ 
.wi to the weight of business with which it is • .lteady over
charged. That which I have to offer will, 1 hope, Plove 
rather & ditpinution of it." 

'I'his offer, adds General Leith, consisted in the nomina
tion of Sir Elijah Impey, the Chief Justice of HiS'Majesty'. 
Supreme Court, to the Superintendence of the Sudder 

_Dewanee Adawlut- the subject of m1.1ch comment and ceu
sure in Europe. On this point, however, it has been justly 
observed, "Mr. Hastings' scheme of making an Engli~h 
Lawyer Chief Judge of the Sudder was angrily rejected, 
on account of his declared purpose of using it to buy over 
the Chief Justice of the Supreme Court." 

" But in itself, the plan seems to have combined many ad
vantages-ofwhich the most striking are, the added digmty, 
gravity, and cautiousness of p/'ocedure-tlH infusion of 
general principles of jurisprudence and equity-the coun
terpoise to more hasty and ministerial habits, acql~reu by 
the other judges, from long and inveterate custom of con8i~ 
dering themselves more in the light of servants of Govern
ment than is consistent with the judicial character, and tile 
tendency that would be produced to assimilation in practice 
and usages with the King's Court-to which may be added, 
the bOWlty and encouragement to tke dijfftfion of tks 
Engli8k languagt, the true instrummt of civiliz~ 
Prejudice or interest only could deny the weight of th. 
advantages, unless we are ~repared to say, that we do net 
desire to see one language and one jurisprudfi'DCe prevail in 
time over these regions, instead of the corifusio1l, laxity, 
and diver8it~ that now elrist. 

" If we do desire the gMual accomplisbm.~ of such grtIflt 

and good ends, we ou!l4t Mt to di8dain anti 8ieps in th~ 
graduld progressi(ltl; aad dlis appears to be cme that might 
be eminently useful.~ 


