
·60 SltPARATION OF lUorClAL AND ~XIl:CUT(VE SERvtC". 

practical objections to'it hAd been greatly aggravated b,. 
the course of legislation which had raised' the judirial 

!pOwers of a Mnglstrate six times higher than they weFe 

68 the days 'of Lord Cornwallis. "It ought," Mr. Grant 
continued, "to be the fixed i11tention Df the Government 
to dissever as soon as pO'isible the funenons of Criminal 

. Judge from those of thief·catcher and Public Prosecutor, 

.now combined in the office of MagIstrate. That seems 

to me to be indispensable all a &tep towards any greM 

improvement 11) our cnmidll jurisprudence." 

6. Two year~ later-in September, 1856-a Des­

patch of the Comt of Directors of the East India Com· 

tpnny (No. 41, Judicial Department) on the re-organizat;on 

or the Poitce in Indm pointed out that "to remedy tile 

~evils of the'exlstin!! system, the first step to be taken is, 

.wherever the unio,. at present exists, to sepal ate the policf 

from the administration ,of the land revenue. . . .. ht 
,the second place, the management of the pollce of e:lch 

.cjistdct should be taken out of the hands of the 

.Mag\strate. " 

7. In Febnwry, 1857, a furfber Minute was recorded 

by the HOIl. J. P. Grant, member of the Council of the 

Governor-General, upon the "Union of the functions of 

S~perintaldent of Poli~e with those of a ctiminal Judge.1> 

(Mr. Grant, t;h()~e op!J1ions M~': (aFter~ards Sir Batnes) 

"Peacock generally concurred, ~ote : 

"The one point f01 decision, as it apf'leal'st+o me, on "'hich 
alone the whole questl~lIl turns, is t.hil\-III which way io; crUD, 
mQre ~ertainly dl.,coveted, pi O\'ed and P\1ni~hed. ,1IId inno­
cence more cettamly .',rotected- \\ hen two men are occupIed 
~iu:b II V1ie.f·catC(el, P{OSecutor, cal.}P jijdge, or when one ~ 
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-them is occupied as thief·catchet and prosecutor, and the 
other as. judge ? I bave no doubt that the principle of 
division of labour has all its general ad\'antages, and alt 
,mmense prcpoltdel anee of special and peculiar :\d,'antages, 
when applied to this paftinIiar case; and I.)have no doubt 
that if there IS ,my real difference between lndla ana Europe 
;in relation to this question, the difference is aM 1(1 favout' ot 
relieving the Judge in India from all cO)lnexion witl) the 
'detective officer and prosecutor. The judie-ial ermine IS, itt 
'.Illy judgment, out of place in the bye.n·ays of the detective 
policeman III any country, and those bye,ways in India are 
unusually dirty, Indeed, so stronglydoes this feeling operate •. 
'Perhaps uncollsc'iously, upon the English minds of the 
,honourable body of men from whom our Magistrates are 
chosen, that in practtce th~ real eVIl of the combination ii, 
110t that a Judge, whose mmd has been put out of balance 
by his antecedents 111 relation to the prisoner, tries that 
prisoner, but that the Superinte'tldent of Police, whose nerve 
and honesty are indl~pensable to the keeping of the native 
police officel s in order, abandons all real concern with the 
detection of cnmt', and the prosecution of crimlllals, in the 

.nlass of cases, ,1nd lea\'es this jmportan~ and delicate dllty 
almost ",hollv, in [,lct, to tile IlDth'e daroRahs, , . _ , If the 
combInation theory were acted IIpon in rColhty-if an officer, 
after bnhmg spies, endeavouring to corrupt ac(.ompllces, 
,hl)'illg hlln~elf out to hear what e\'cry teli-tale has to say, 
and puttlllg his" It to the utmost stretch, for weeks perhaps, 
in order to heat his advt'rsalY In the game of detection, we1'_ 
then to sit down gl avely as a Judge, and were to profdlss to 
try dispaSSIOnately upon the eVIdence given in'court, the 
question of whether ht' or hl~ advcl sary had won the gam\:, 
1 am weil condnced th"t one or two cases of this sort would 
excite as much Illdign,ltion a" would sa\ e me the necessity 
:of ali argument a pr/(}rz agalOst the combination theory." 

U nfortllnately the the or)' has been afted upon ill 
reality, AC\ual ca~es-more than One or twoLhave 

excited the vehemeit indIgnation against which Mr. 

Grant souszht in IS57 to proVide, Mr, Grant added ~Ilt 

,the objectrollS to separatIOn of judicial and pplice ti.mc-
,tions seemad to him, after the be"t attention he could 

&lve them. to be founded on ilDafl:inarv eVils. He xefused 
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-to anticipate "such extfcme antagonism between the 
native public officer and the native Judge as 'would be 

materially inconvenient." "Under a moderately sensible 

}i:uropean Magtltrate, controlJed by an intelligent Com­
missioner, who would not talk or act as if police peont 
and tiarogans were infallihle, and dIspassionate judges 

were never right, I cannot see why there should be any 
such consequences." 

8. These, and similar, expressions of opinion were 

not lost upon the GovernlTl~nt of India, as the histor" 
of the legislation which was undertaken immediately 
after the suppression of ,1he Mutiny shows. In 1860 a 
Commis~ion was appoir.ted to enquire into the organisa­

tion of the Police. It consisted of repreSt'ntati ve officers 
from the Nort-West Provinces, Pegu, Bengal, Madras, 
the Punjab, and Oudh-"all," in the words of SIr Bartle 
Frere, "men of ripe experience, espeCIally ill matters 

connectcd with Police." The instructions issued to the 

Commission contained the following propositions: 

I 

"The functions of a police are either protective and repres­
sive or detective, to prevent crime ane disorder, or to find 
out criminal~ and disturbers of the peace. These functions 
are in no respect judicial. This rule requires a completl' 
severance of the police from the judicial authorities, whether 
those of high!(r grade or \he inferior magistrtlCy in their 
judicilW capacity. When, as is often the case in. India, various 
functions are combined in the hands of one Magistrate, it 
may sometimes be difficult to observt this f('striction ; but 
thed'ule should always be kept in sight that the official wh\> 
collects and traces out the links in the chain 0/ evidence in 
any case ,of importance should never be the same as the 
!udicial officer, whet~er of high or inferior grade, who is to sit 
10 judgment on the caslf . . .• It may somclimes be diffi· 
cult to insist Oll this tu1e, but experience show. it is ~ 
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nearly so difficult as would be sup~osed, and tbe a(h'anragee 
of in~istiillg on it c.,nnot be uverstated." 

Again: 

"The working police having its own offi~ers exclusively 
engaged on their own duties III preventing or detecting crims; 
the question is, at what link in the chain of subordination 
l)etween the highest and lowest officers in the executive 
administration is the police to be attached, and 50 made re .. 
ponsibie as well as subordinate to all above that link in the 
chain? The great object being to keep the judlcialllnd 
police functions quite distinct, the most perfect organization 
is. no doubt. wlten the police is subordinate to none but thal 
officer in the executive Gcyernment who is ab~olved from 
all judicial duty, or at least from all duty involvmg original 
jurisdiction, 50 that his judicial decisions can never be biassed 
by his duties as a Supennten~ent of polke. . . •• It is 
difficultl to lay down any more definite rule as to tho 
exact point where the subordination should commen~e 
than by saying that it should be so arranged that an officer 
should never be liable to try judicially important cases ~ 
up under his own directions as a police officer. . • .• This 
raises the question-Who is to be responsible fnr the peace 
of tbe district? Clearly that officer, whot':\"er he may be, to 
whom the police are immediately responsible. Under him. 
it is the duty of every police officer and of every magisterial 
officer of whatever grade, in their several charges, to keep 
him Informed of all matters affecting the public peace an~th~ 
pre\'ention and detection of crime. It IS his duty til see that 
both classes of officers work together for this end; as botla 
are subordinate to hinl, he ought to be able to ensure their 
combined action. The exact limits of the severnl duties of 
t.he two classes of officers it may be difficult to define in any 
~eneral rule; but they ·\·ill not be difficult to fix. in practice 
lf the leadin~ principles are autl~oritatively latd down.} and, 
'\bo\"e all, if t~ golden rule be borne in mind that the" judi­
c;al and police functions are not to be mixed up or confound­
ed, that the active worktof preventing or cletecting crime is 
to rest entirely with the police, and not to be interfered ~n 
by those wtb are to sit in ju:igment on the criminal," 

9. The- Police Commission in .their Report (dated 
September. J860) ex.pressly re~og9ised and accf:pte4!t 
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'this ·'golden rule," Padgraph 27 of their Report was a1 

follows: 

"That as a Tule thl're shollld bt> complete ~crverance of 
executive p()lic~·fro!1l Judicml alitilolll1e~; that the official 
",ho collects and tr,\ces out the link> oj eVldence-jn other 
words, virtually prosecutes the offender-should never be 
lJle same as the officer, whether of high or mfenor grade, 
who is to sit in judll"ment on the c.lse, even with a Vle\~ to 
committal for trial befo"c a h,ghel' tnbunal. As the detection 
and prosecution of crlllllnals properly devolve on the polke, 
no police officer should be permitted to have any judicial 
function." 

But although the Commission adopted without question 

,the ge,neral principle tha~ judicial and police functIons 
ought not to be confounded, they proposed, as a matter 

pf practicat and temporary convenience, in view of "the 
constitution of the offiCIal agency" then existlllg in India, 
that an exception should be made in the case of the 
J)istrict Officer. The Commission did not main tam that 
the prillciple did not in strictness, apply to him. On 

the contrary, they appenr to have stated expressly that 
It did. I But they recommended that in his case true 

principle should, for the time being, be sacrificed to 

:exp(;:diency, They reported: 

, "That the same trne priilciple, that the judge and «etec­
tive officer should not he ont: .(nd the same, appliKs to officials 
havinG by Jan: jlldicial functIOns, and should, a~ far as possi­
ble, be c.\\'efullv observed 111 pr,lctice, But, with the consti­
tution of fhe official agene\' now exis~;n):( in India, an exeep­
tioo must be made in f.IVOur of the Dlstr iet Officer, T!:Ie 
Magistrates have long bpen, in the eye o~ the lall', executive 
offi"els, having a general ~Ilpervising allthol ity in mnttel's of 
'Police, ol'lgio.)llv,withol.lt ex:tensll'e judIcial {Jo.vers, In some 
'pan ot India this ong",al ~unction of the Magisti-ates ha-s not 
~\!ll Widely departed.fro'lll; in other pal t'3 eltten~ive judici.\t 
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powers ,have been superadded tr, their Qriginnl anp f>rope, 
functiOll, This circumstance has imported difficulties in 
regal'll to "mailltainin~ the leading principle enunciated above-, 
for It is impracticable to relieve the Magistrate,s of theb; 
Judicial duties; and, On the other hand, it i~ at present 
inexpedient to dellllve the police and puhlic Jf the valuabl& 
;lIO and superviSIOn of the District Officer in the general 
management of pohce matters." 

The commission -recognised that this combination of 

judicial with police functions was open to objection, but 
looked forward to a time when improvements in organiza­

tion would, in actual practice, bring it to an end :-. 
I 

"That this departure from principle will he less objection. 
able in practice when tbe CH'cutll'e police, though bound to 
oh"y the magistrate'~ oreler qll,ll/d the criminal adrrdnistra­
tlOn, is kept department,lih' distinct :md suhordinate to its 
own officers, and constitutes a specml agenev having no 
JUdIcial fnnction. A~ the on::anization becomes perfecte(f 
aod the force dfcctive for the pel formance of Its detective 
«uties, any necessity for tbe M,l(!istrate to take personal' 
~ctJon in any case judIcially before him ought to cease," 

10. The recommendations of the Police Commission 

lI'ere adopted by the Government of India and, in accor­

dance with them, SIr Battle Frere introduced io ,tile 
~ 

I,egislative Council on Septerllher 29. 1860, a BID 
for the Better Re~ui(ltion of Police. The debate on the 
second reading of this measure, which afterwards became 

Act V. fif 1861, and is ~t'll in force, is important as 
sho\fing tlL.t the Government cf India- regard~d the 
exceptional uilion of judicial with police functions in the -, 
,District Officer :II; a temporary compmmise. Sir Bifnes 

Peaco~k, 'the Vice-President of the Council, stated tbat 

he "had aLways been of opinion that a full and complet~ 
, .. 
separation ought to be made bolween t\le.two functions; 
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_hile in reply to Mr. A. Sconce, who had argued that 
~ome passages in the Report of the Police Cotnmission 
were at variance with the principle of separation, Sir 

Bartle Frere sa~1 :-

"It was one thing to lay down a principle and anothpT to 
act on it at once and entirely when it was Oppos(!d to the 
e:qsting system, to all existtn~ forms of procedure, and to 
prejudIces of long standIng. Under slIch circumstances, it was 
often necessary to corne tv a corr. promise. .... He hoped 
t.hat at no di,;tant period the pri.1eiplc would be acted lipan 
throughout India as completely as ni~ han. friend could desire. 
The han. member had called the Bill a 'half and half' measur." 
He could assure the han. gentle\nan th,lt nobody was more 
{nelined that it should be made a whole measlIre than he was, 
and he should be very glild if hIS hon. friend would on Iy 
induce the Executi,'e Governments to gi\'e it their support 
so as to effect a stilI more comolpte severance of the police 
and judicial functions than the Blil contemplated." 

The ~ope expressed by Sir Bartle Frere in 1860 hat 
yet to be'fulfilled. It mi~ht have been realised in J 872 

when the second Code of Criminal Procedure was pas~ed. 

But the Government and the Legislature of the day were 
still tuncier the dominion of the fallacy that al! power 
must be' centred in the District Magl5trate, and the 
opportunity of applying the sound principle for which Sir 
Bartle Frere had contended was unfortunately rejected. 
& 1802 the Code of Criminal Procedure w.as further 

• • reyise4 and the Select Committee, in their r"port 011 the 
Criminal Procedure Bill, said:-

"At the snggestil)n of the Government of Bengal, we have 
omitted section 38, conferring police powel' on }I;lglstrates. 
We consider that it is inexpedient to il1\'est Magistrates with 
such powel's, or to mal'e thcil connellion with lhCl·police n,ore 
~e than it is at preaent.'f 
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(b)-.THK EXISTI~G GRIEVA~E, AND TliE REME.DV. 

•• 1 r I I. The request which we have now t le honour 0 

urging is, therefore, that-in the words used by Sir J. P. 
Grant in 18S4-the functIOns of crimm\l judge should 
be dissevered from those of thlef-catcher and public 
prosecutor, or-in the words used by Sir Barnes Peacock 
in 186o-that a full and complete separation should be 
made between judicial and executive functions. At 
present these functions are to a great extent combined in 
india, especially in the 'tase of the officers who in the 
Districts of Regulation Provinces are known as Collector· 
Magistrates, and tbe non-Regllliation Provinces are known 
as Deputy Commissioners. The dutles of these officers 
are thus described by Sir W. W. Hunter :*-"As the 
name of Collector-Magistrate implies, his mam functions 
are twofold. He is a fiscal officer, ch;.rged with the 
collection of the revenue from the land and other 
sources; he also is a revenue and criminal judge, both 
of first instance and in appea\. But bis title by no m;ans 
~xhau5ts his multifarious duties. He does in h;~ smaller 
local sphere all that the Home Secretary superintends in 
Englar.d, and a great deal more; for be is the representa­
tive of a paternal and not a constitutional government. 
Police, jallti, education, muni.ipalities, roa~s, sanitntioD, 
dispeflsaries,"the local taxation, and the Impenal re~ellues 
'Of hiS District, nre .to him matters of daily concern." 
'It li submitted that, just as 1.ord Corhwallis's Go:em. 
ment 11eJ a cel1tury aqo that the proprietlif!l of land 
could never conSider the privileges ~hich had been con~ . ' 

.. "Th. Ind,an j!mpire." p .• '3 .. rd ed,t,on). 
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fetre1 upon them as st,;:ure while tbe rev~ Ol~e officers 

were vested with Judicial pO Ivers, sO also tbe :ldrnlOlstra­

tlOn of Justice IS brought Into suspIcion whde judicial 

powers remallli 11 the hands of the detective and pubiJc 

prosecutor. 

12. The grounds upon which the request for full 

sep:lT.ltIOIl IS made are sutficlently obvIOUS. They have 

been anticipated III the offiCIal Opll110nS already cIted. 

It may, however, be convenIent to summarize the argu­

ments whIch have been adHlnccd of late years by Inde­

pendent public opll1lOn In IndIa. These are to the 

effect (I) that the combll1!lt.Jon of JudICIal WIth e"ecutlve' 
duties 10 the same officer Violates the first principles or 

equity; (II) that while a JudiCIal officer ou~ht to be 
thoroughly ImpartHll and approach the consideration of 

any case Without prevIous knowledge of the facts, an 

executIVe officer does not adequately discharge hiS 

duties unless hiS ears .Ire open to all reports and IOforma­

tlOn which he can 111 any degree employ for the benefit 

of liis DI'ltnct ; (Ill) that executlve officers In Indln, bemg 

responsible for a large amount of nllscellalleou~ buslDess 

have not tlme satlsfactonly to dispose of Judicial work m 

addition; (IV) that, bemg keenly mterested 10 carrvmg 

out particular measures, they are apt to be brQ'lght more 
or les!. Into conflict Wltl1 indiViduals, and, tMrefore, tha~ 

It IS lOexp/>dlent that they should also be Invested wltb 

)ud.clal powers; (v) that unde( the e:'lstlllg syste", 

Collector-Magistrates do, 10 fact, neglect judICial for 

.executlve work; (vv that appeals from r~venue' asseSJ­

l1lents are apt to be {unt.: wilen they are hea{G by revenue 
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officers; ·("ii,l that grea.t incollvel1ience, experise, and 

sufft'!ring 'are imposed upon suitors required to follow the 

camp of (\ judicial officer who, in the eiischarge of 

executive duties, is making a l"Ur of his District; and 

(viii) that the existing system not only in\'olves all whom 

it concerns in harrlship and inconvenience but also, by 
associating the judicial tribunal with the work of the police 

and of detectives, lind by diminishing the safeguards 

afforded by the rules of evidence, produces actual mis'" 

carria~es of justice and create~, although justice be done, 

Dpportunit;'es of suspicion, distrust and discontent which 
• 

are greatly to be deplored. There is, too, a further argu-

ment for the separation, which arises out of the very 

nature ot the w;rk incidental to the judicial office, and 

which of itself might well be regarded as c01Jclusive in the 

matter. It is no longer open to us to content ourseh'e'l 

with the pleasant belief that to an Englishman of good 

sense and education, with his unyielding integrity and 

quick apprehension of the just and the equitable, n'fthing 
is easier tban the patriarchal administration of justite 

among oriental popl1lalions. The trial in Indian courts 

of justice of every grade must be carried out in the 

English [\1et~od, and the judgj,e or magistrate must 
• proceed to, bis. decision upon the basis .of facts to·be 

ascertained only throu~h the examih'ltion and cross· 

exatnination before him of eye-wit.nesses testifying each t<! 

the relevant {ntts observed by him, and nothing. more. 

It is not nec~ssary for us to dwell on tile importance of 

this t>rocedure, nor is it too R"luch tc1 sa] that with thi!! 

'systempf trial no jydicid officsr can etnciently. perform 

J' 
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firs work otherwise than by close adhereQCe to tho 

mNhods and rules which the long experience or t;;n~li5It 

Il\wyers has dictated, and of which he canoot hOl-le to 

acquire a practical mastclY, unless he ll1akes the study 

and practice of them his serious business. to other 

words ;~ is essential to the proper and efficient -and we 

might add impartial-administration of justice that the 

judicial officer should be an eJtpert specially educated 

and trained for the work of the COlltt. 

r 3. In ,'\ppendix B to this Memorial sU'mmaries are­
given of "acious cases which, it i3 thougM, illnstrate In a 
~tnlting way some of the dal7gers that arise from th\:!' 

preser.t system. The~e cases of themselves might welt 

remove-to adopt Sir J. P. Grant's words- "the necessIty 

(If arglllllellt (l priori against the camhinatroo theory." 

But the present system is not merely obj'ectlOnabl'e on 

~ht: ground t~t from time to time It is,. and is c1eari)" 

ptoved to be( responsible for a partlclliar case ot actuat 

1~ljuwce. ]t is alsO' objectIOnable on the ground that, 
So' ~ong (l'S it elfists. the general administration of justice 

is subjected to smpiciorr, and the strength and :lllthorlt1 

of tNt: Government are !reriotlsly impaired. For thiS' 

rea~n It IS submiHed that nothfll~ !thort vt complete 
e 

lIel'aration of judldu·l from e~cutive fUllf,t,ons by tegisla-

liou )WI~~ rernoy~ the tl'allger. ~meth;wg pt"rhaps, might 

,he accomplished by purely e~ecutlve measures. Much, 

no doubtr might be accomvhs!red by grant .. lg too nccused 

person~. ill i-tnpor~;lIlt cases, rhe OptlOO ot. ltt'l'ndrng their 
mal !)t:foce a Session,! Court. But these palliativc$ faH 
"bott 0( t.hCl onl," compk"'1 p..w.1 :;'lvis{a(!~or)' t>t:Q\iecl"" wbklw 
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IS, by mea.ns of legislatirm, to make a clear line of division 

between .h~ judicial and the executive duties now often 

~ombined in one and the same officer. So long as 
ClJllector-:\{,tgistrates have the power them~elves to try, 
or to delegate to sl.lhordinates within their control, cases 

{llt to which they have taken action or received informa. 

t10n in all Executive capacity, the administration of 
justice in India is not likely to command complete co~ 

fidence and rcs!Ject. 

14.. It wOltld be ea~y t. multil'ly expressions oC 

authoritative opinion ill support of the proposed reform. 

But, in view of the opinioos ~Iready cited, it may be 

enough to add that, ill a dehate on the subject which 

took pla('e in the House of Lords on May 8th, 1893+ 

I~ord Kimberley, then Secrdary of State for India, and 

his predecessor, Lord Cros'>, s'lOwed thei( approval. 
()f the principle of separation in no ambiguous terms. 

Lord Cwss said, on that occasion, that it would be, in 

hiS judgment, an "excellent phn" t<J separate judlciaj 

from executIve fUllctIons, and that it wotlld "result i~ vast 

good to the Goverlllllent of India." It was in the same 

spirit that Lord Dullerin, as VIceroy of India, referring to 

the pmposal for separation put ,forward by the Indian 

:Sational Contress, characteri~ed it as a "couf!!lel oC p~r­
fectio~." Appe~d\x A to tl~ present Memorhl contaim, 

inter ~li4, the favoura!ric~jJinjons af the Right flon. Sir. 

,Richard Gart~ iMe Chief Justice of Beqga~ the Right 

Hon. I.ord Hobnouse, Legal Member of the Vlceroy:S 

Council, 1872-'7, !he Right Hon .. Sir'Richard Couch, 

late: Chief J ustice ~f Bc,lgal, Sir J RlPhear, ~att: Chid 



Justice of Ceylon, Sir R. T Reid, Q.c., M P, Attomey­

General, 1894-5, Sir Wltliam Malkhy, lalt' J~Ic'ge of the 

High Court'I.Calcutta, and Sir Raymond We"t, late Judge 

of the Hi~h Court, Bombay. TIl'!~e opmionq were col­

lected and compiled hy the Btiti~h COIll'T1.tee oC the­

Indian Nation:!. Congress, and, amoll!:: otber important 

mdlcations of opilllons prevalent 111 India, we be~ to 

refer YOll to Ihe serte~ of resolutions adotJtcd hy the 

Indian National Congre<;~- wbich Lord Lnnsdown!", as 

Ylceroy, referred to in 1 1~ 9r as a "perfectly it'g timate 

movement" representing in India "what in Europe would 

hI:: called the more aJvanced Liberal part,'." In 1886 

the C f')f1!!res'l adopted a resolutr()1l rf'C'ordl!1g "art expres­

~")Il of the ulliver~al conviction that a complete <;eparatloll 

of executIve and judIcial functiolls ha" become an urgent 

IH'ce<;~i\y," and uq?,ln~ tbe Government of IndIa "to 

.·ffeet thi; separatIon WIthout furthe::r de::lay." Slmila,' 

TI:~olutiollS were c;Jrried 111 1887 :md 188g, and the 

<?roposal formed in 1889, J890, amI 189r the fiT~t section 

of an "omnihus" re<,olut)(,n "ffirmlll~ the resolutions 

of prf'violls Con~re9~es. III 1892 the Congress again 

carned a r;eparate res()1ution on the questl(JIl, adding to 

Its oria;innl resolution a reference to "the seriOIlS mischief 

aJ:,ising to the countrj from the combin;hlon of judicial 

and exeC'uli,'e function ... " In 1893 the'resolutivn carrie4 
by the Congress was as follow'II:-

"That thi~ C(l\1gre~s, ha'Ving nnw for,mnnv 5ut'cessive 
'carl> ':llnl\' appf'alcd to the Gov('rllment of Jno).1 to 1'9nJo\'e 
; ,11(' of th e !.p.l\'CS! ~[jgm.ls on BlllI-h 111 11' III IIl/II,I, one' fraught 
"tth 111c" k ulahle n('rre~<;1l!1l to ,Ii' cl,~s~f', of the rl'>mmumrv 
t til (Jug hout the. , CUlIl l )" I}()\~ it9peless ot .mv olher I edl'clis. 
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.hunlbly e.ntreats the Secretary of St1\e far India t1'l order the 
j'lImediat~ 'appointment,-in ea(:h province, ofa Committee 
(one-half at least t)f whose members shall be lion-official 
native, of' Indill, q<Jalified by oou.clltion .md experience in 
the working, of the various cO,urts to deal witt. the question) 
to prepare each a ~clleme for 1he r:omplete s~pa\'ation of a11 
judicial and ex~uti'\'e functions in tlwir olVn pro\ lllees 'witb 
11;. little additl(,nlll CQst to tlJe State as may be practicable 
and the ~uhllli~si()n of such schemes. with t11e ('omments of 
':tie s(;:v("I':ll fnnran Govenamc·nts llhereOIl, to itimsei(, at some 
.early date \\ hich he may be pleased to fix." 

A ~imibr r~o'uti()n 'lVas carried in 18'94. 1895. and 
,S96. During re<:ent years, also, practical schemes for 
separation have been laid before the Congress. 

rc)- ANSWE~S TO POSSIllU: OnjECTloNS. 

'5. The objections which, during the course or a 
<::entury, have been urged again"it the separation of 

judicial and executive functions are reducible, un fil1alysis, 

to three only: (i) that the system of combination works 

well, and is not respOI,sible for miscarriage of jlTStice ; 

(ii) that the system of combination, however indefensic'e 

it may seem to Western ideas, is necessary to the 
position. the authorit)" and, in a word, to the "prestige" 

'Of an Oriental officer; and (iii) that separation of the two 
functions, t.noHgh excellent in princIple, would involve 

an additional expenditure whi~h is, in fact,'prohibitive 
• 

111 the present c~nditi(}11 of the Indian finances. .-

16. It is obV'iolts t!tnt'the nrst objection is incont­

patihle with .the other two') objections. It is one thing 

to defend the existing system Oil its merits: it is another 

thing to say'-thati although it i\ bad', it would be: tO'O 

'4i.1ngerou6 or too cost Iy 10 ref,xm it. . The first 'Objection 



is'an ldleg:ttion of fact. The answer-and, it ,is submittecJ, 

the irresistible an!twer-is to be found in the ca~es which 

'are set forth in Apllendix B to this Memorial. The cases 
are but tn;\cal examples taken from II 1:lrge number. 

It may be added that, among tIle leading advocate!; of 

separation ill India, are Indian barristers of long and 

vMied experience in the COutts who are able to testify; 

from personal k,\owle<,lge: to the mischievous re~ults of 

the present system. TheIr eVidence is confirmed, also 

from person'al knowledge, k~ many Anglo.Indian }udges 

of long ex!?erience. 
17. The second ,;hjection-that the combina!ion 

of judicjal and executi\'c functions is necessary to lhe 

"(}restlge" of an Oriental officer-is perhaps more diffi· 

cult to handle., For reasons which are ea!ty to under­

stand, it is not often put forward in pub lic and authori­

tative statements, But it is common in the Anglo·Indlan 

press, it finds its way into magazine articles written by 

r~turncd officers, and in India it is believed, rightly OT 

wron~jy. to lie at the root of all the apologies for the 

present sy.,tem. It has heen said that Oriental ideas 

require in an officer entrusted with large executive duties 

the further power of inflicting punishment on ir.dividuals. 

If the proposition were 1\ ue. it wOllld be n:r ,ur.(lho expect 

that the existing system would be supported and defend­

ed by independent public opilliol1 in India instclld of 

being-as it is-deplored ano condemned. It IS not 
I} 

J'easonaple to assume that the Indian of to-day demands 

in the respol1sibk officers of a civilised 'Govetnment n 
Il " combina~,on of cfullctions willcu at an earlier time an 
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arbitrary. despot m:ly have enfat'C+d. the furtl'iep ~on­
tention ~h\t a District· Magistrate ought to have the 
power of inflicting pUllibhment \)('c:luse he is the )ocat 

representive of the Sovereign appeal's to be flased upon ,\ 
fallacy and a misapprehension. The power of indicting 
punishment IS, indeed, part of the attributes of So\·ereigo. 

ty. But it is not, on that ground, any more neocessar1 

that the power should be exercised by a Collector. 

Magistrate, who is head of the police and the revenue­

system, than that it should hi exerclstd by the Sovereign 

in person. Tht' same reasoning, if It were accepted4 

would reqUIre that the VIceroy iihould be invested with 

the powers of a criminal judge. But it IS :tOt suggested 

th"t ~he Viceroy's "prestIge" IS lower than tht: "prestige" 

of a DIstrict Judgt: becanse the Judge passes sentences 

upon guilty persons and the VIceroy does not. It is 
equally a misapprehension to assume that those who 

urge the separation of judiCIal from execuli\'e dutieg 

desire the suppression or extll1ction of legitimate author-
. . 

Ity, They ask merely for a diVISion of labour. The 
truth seems to be that the somewhat vague considerationli 

whIch are put forward in defence of the existing system 

on the ground that It is necessary to tne due authority of 

a District ~hglstrate had their ~rigll1 in the. prejuqice& 

and the cust~s oC earlier times, revived, to stlme 
extent, tn the unsettledtPenod which (,,!lowed the Indian 

Mutiny. We venture to submit that these consideratlo!i$ 

are (lOt only groundless lind misplaced, but Jhit the 
authority of Go\-ernllJent. far from being weakened by the 
eqult.'\ble division' of judicial and 4'xeca utive duties, would 
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.be in~lculably strengtr.ened by the refoTlll of a ~ystem, 

.which is at .present respon~ible for many jud,cial !cand~ls . 

• 8. The financial ohjection alone reml\'in~, and it is 

Ilpon this Q':,jection that TtsponsibJ.e authorities appear 

to rely. When IJord DutTerin described the proposal 

for separation as a "counsel of perfection," he added that 

the condition of Indian finance prevented it, at th;,t time, 

from being adopted. Similarly, jn the debate in the 

l-Iouse of Lords on May Sth, 1~93. to which reference 

has alrea(jy been 1\1:1de, Lo~d Kimberley, then Secrqary 

¢ state, said; 

"The difficuhv i~ simply thIS, that if you ,,'ere to alter 
the present ~ystem in India you would 11ave \0 double 11. .. 

$tafi throughout the cOllntry ;7' 

and his predeces~OI, Lord Cross, said :-

"It (the main pl'inciple raised in the di~cw; ~jonJ l ~" 
mailer of the gra\'(~ st possible importance, hilt I "' .• n onl\­
agree with what m:r noble frieno h~s stat err, that in th t­
present state of the finances of India it lS ah<;ollJtoh- un­
possihle to carry out that plan, 'yhich to m" OltnO would Iw 
:rn exeeffel'lt one, re~lIltrng in "ast goad to the Government 
ot' lud i./:" 

The hest ans"er 10 thrs ohjectron is to he fOtJl1d i ... 

the scheme for separation d,awl') up in J893 hy Mr, 

Romesh Chunder Dutt, C I E., late C)mmls~i()nel of 

the Orissa "Division ,at.,that time District ~;fagistrate of 

Midnapur) and printed in Appendix A to-,his Memorial. 

In these circumstances it is not n"res~ary to argue either 

(i) that any expense wh!ch the sepma.tion of judlcial 

from extcntive dulies might involve would be horne, aIHi 

horne cileerfully, h.y the people of India; 011' (Ii) that 1t 

111ight , well bt: m~1 by economies. in cerlain other <)1 .. 
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rections. Mr. Dutt shows that_the separation mi~ht he 

teffectel, ~)y simple re-arrangement of the existin~ ~taff. 
'Withollt :In)' additif,nai expense whatsoever. Mr. DlItt'~ 

schenle refers &pecially to Bengal, the p,.esidency, that 

is, for which the reform had been described as i\11practi­

cable 011 the ground of cost. Similar schemes for other 

J>residencies and Province<; have heen framed, hut it was 

lJnderstood that the most seriolls financial difficulty was 

~ppTehended in Bengal. 

19. In view of foreO'.,oing considemtiot1<; we earnestly ,-
trll~t that YOll wili rlirect the Government of Indm to 

prepare a scheme for the ('omu1ete separation of judicial 

and executive functions, and to report upon this urgently 

pressing question at un early date. 

We have the honour to be, Sir, 

Your obedient Servants, 

HOBHOUSE, 

RICHARD G<\RTf\ 

RICH~.RD CounT, 
CHARLES SARGENT, 

'VIl.LlAM MARKBV, 

JOHN BUDD. PHRA~, 

J. ~COIT, 

,,-. \V FnOF:RBURN, 

ROI.AND K. Wn.so!», 

H~RP,ERT J. Rt'.YNOLPS. 



ScHEME (PRINTED IN "INDIA" FOR AUI}r;ST, 1893) 5UGr.E~I'ED 

BY MR, RtJME!>H Dun', C.I.E., Co'rMI!>~I )NE.R OF 

THE ORISSA DIVISION (AT TH'l.T TIME DI!>TRICT 

MI\GISTRAI'E OF MlDNAPUR), 

The I ecent discussions on til{' subject of the separa­

tion of Judicial and Executive fUllction~ in India have 

given OIncere gratification to my countrymen in India, 

They have read with satisfaction, and also with fe<::t.:ngs 

of gratitude, the views expressed by Lord Stanley in the 

HOllse of Lords, and the clear and emphatic Opilll~lll 

on the suhject Clcpressed by Lord Kimherley. TilLY 
have learnt with sincere joy that the system ai 
uniting Judicial and Executive functions in the same 

officer has been,colldemned by two successive Secretanes 

of State, Lord Cross and Lord Kiml-Jerley, And they 

entertain a legitimate hope that a polICY which has been 

thus condemned by the hIghest authOrIties in IndIan 

affairs "'ill not long continue to be the policy of Bntlsh 

rule in India. 

Sir Richard Garth, late Chief Justice of the High 

Court of Calcutta, whose paper on this subjt:ct led to 

the qlscussiollS in the House of Lords, ha~ sinne explallled 

the I?lstory of the prtlsGnt &ystem of adlltilljstrntlol\ 10 

a clear. lucid, and forclhle manner. He has shown that 

so rar back as 1860 a cOlllmls.ion app_ointed to report 

<;).11 the police declarcll :hat "the Judicial and police 

fUllctions were not. to be nlllced up and "on founded." 

He hali pointed o'ut that the late srr Barnes Peacock 
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and ot!1er high lluthOlities weh ;lgainst the ullion of 

these ¥1;ctions, and °that the late Sir Bartle Fr{'re, in 
intr()ducin~ the Bill which aftl'rwllrds became tbe Volice 
Act of 1861, "hoped that at no distlnt period the 

principle (of the separation of Judicial and Kx('cutive 

functions) would he acted upon throughout Illdia." 

Sir Richard Garth has alga informed the puhlic that 

'between 1865 and 1868 the highest civilian nuthorities 

in India were again comulted on the subject, and. 

according to SIr James SteltOen, the District Magistrates 

-themselves were "grelltly embarrassed by the union in 

their persons of Judicial and .Executive functions." Sir 
Richard has further told us that under Lord Ripon's 

Government opinions were again collected, and the 

present system was only continued hecause the retention 

of Judicial powers in the hands of a District Officer was 

considered (and very wrongly considered, vide Lord 

Kimberley's speech) "essential to the weight and in­
fluence of his office." And, Jastly, Sir Richard has • quoted the words of the present Secretary IOf State 

that the pres~nt system "is contrary to right and good 

pTll1ciple," and he has also quoted the words of the late 

Secretary of State, who concurs in this opinion with 

Lord Kirr,lIIerJey. 

Such ar~the opinions of men most capable 01 form­

ing a judgment pl1 tl¥! present sYStt:U1 of administration 

in I India, an'd responsiule administrators are untious 

"to effect a 'reform which will reI'l10·"e the evjl without 

,matetially .ddmg to the cost of. administration. A 

'practicahle scht:~l\e of reform wi?! ~e not utl\\'e~come;M. 



300 SEPARATION OF JUDICIAL AND E?CFiCUTIVE SERVICES. 

the pres-ent moment, al\d many of Illy countrymen and 

some of Illy English friends havt:' ,,'sked me to 'st,te my 
views on the subject, as I happen to he in EI1!!;lalld just 

now. I ventu~e therefore to ~u~gest the lea,jlllf1; features 

of n scheme which has for many years appeared perfectly 

feasible to myself, and which 1 belle\'i~ will lI1f'et the 

views and wishes not only of my cOllntrymen, but of 

most En!!,lishmen also, who art} quite as anxious for 

wholesome reform on this poht as my countrymen. 

It is neces<;uy for me to state that I ha\'e r-een 

employed on administrative \'Iork III Bengal for twel~ty· 

two years, and that I Iwve had ample opportuni ties '0 

observe the practIcal working of the present system of 

administratIon during this penod. WithIn tIm period I 
have had the hOLlour of holdlllg chan~e oi some of the 

largest and most important dlstTlcts in Bengal-like 

Rardwan, with its population of a 1111111011 and a half, and 

Bakar~anj, with its population of two mllitolls, and 

Midnapur, with its populatloll of tlVO and a half mliitons, 

and Ma'mansingh, with its populatIOn of three and 

a half millions- wl~ich is equal to the' population of 

many a small klllgdom in Europe. In. these extensive 

and thickly populated districts .1 have, for years past, 

combined in, myself the rfullctlons of the i:,ead of the 

Pohc~, the head Magistrate, the head S8perintendent 

of Prisons, the head Revenue Officer, the head Tax 

Collector, the head of the Government Treasury, the 

head !I{;Ulager of Government Estates, the head 

~allager of Millon' States, the head Engineer, the head 

Sanitary Officer, the J\end SUDerintenJcnt of P,imarv 
( 
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Schools, and various other furwctions. I have, fol'yeara 

past, d~et:ted and watt-hed police enquiries in illlportant 

cases, had the pri~ollers in those cases tried hy my 

subordinates, beard and disposed of ~he appeals of, 

some of those very prisoners, and superintendid their 

lahour in priwns. And durin~ all these year~ I have 

held the opiniun that a separation of J'ldlcial and 

r.xecuti\·e functions would make our dlltie~ less embar­

ra<;~ing, and more consistent with our ideas of judicial 

fnirness; that it would improve both Judicial work and 
It 

Executive work j and that it would require no material 

addition to the cost of administration • 
• 

Bt:!ngal is divided into nine Divisions, viz.: t. Pre-

~jdellCy. 2. B:1rdwan. 3. R:1jshahi. 4. Dacca. 5. 
Chittagong. 6. Ori~<;a. 7. Patna. 8. Hhagalpur. 9. 

Clllltia-Nagpur. I think it is not feasible, nor desirable 

perhaps for the present, to effect a separation ot JudIcial 

and Executive fUlictions in the Division of Chutla­

:N~qpur, which consists of Non-Regulation Districts. 

It i" also, perhap<;, undesirable to cfft:ct such sfP:m'tio~ 

~n the Districts of Darjiling and J alpaiguri in Rajshahi 

DlVI~ioll ; in the Hili Tracts of Chittagong Division; 

and III the Santal P,uganas of Bhagalpur Division. In 
the remal:tJing portions of t21e Province it is possible t<> 
effect the 5cjtaration at once. 

The l>opulation. of Bengal (excluding TributRI'J 

States and the States of the M.aharajas of K\lch Be\;lar, 

..sikkim, 'tipperal. 1, i~, nccording to the census of 1891, 

sc;'al~l'·I)."e ~J/illtlm.f in rou Id Ilumbe,s. The populatio~ 
~f the distncts ~lIuded to i'-I the.lasl paragraph, ill w\licb 
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11 separation of J l1dicillY and lhecutive functions is for 

the present impracticable, is serfen 1II1tli.1", i'n .,round 

numbers. In the remaining portIOns of Bengal, bavinl-\ 

a population ofl .. ixty-!ollr 11I11110IlS, it is possible to dIect 

the desil'td separation at on-ce. 

Generally speaking, there are two senior Covenanted 

officers in ev~r)' Regulation District in Bengal, viz., a 

District Judge and a District Magistrate. The Dl!>trict 

judge i~ lhe head of all suburdin~te judicial officer~ who 

dispose of civil cases, and he ?Iso tries such impcrtant 

criminal cases as are committed to the Sessions. 'fhe 

work of the District Maf,'istrate is more varied, as ba~ 

been in€iieated above. He is the head of tbe police, 

S'Upervist's prison~, collects revenue and taxes, sells 

opium and settles liquor-shops, constructs roads and 

bridges, regulatlts primal)' education, and combines Wilh 

these and other Executive duties the functiom and power!! 

elf the head Magistrate of his district . 

. My scheme is 5illlpk The District Magistrate, 

1I>hO'I1-, I ~iJJ henceforth call the District OffiCItT, should 

be employed purely on executive and revenue work, 

which is sufiiciently varied, onerou~, and engrossing, and 

should be relieved of his judicial duties, which should 

be transferred to the lJistrjct Judge. The soo)ordinates 

of the' District Officer\ who will continue- to perform 

f!e\,ellue and executive work onlyI' will remain under 

!aiml; wl'lile those of IllS present subordinates who will 

~e employed on purel), judicial \~(')rk should b'e 5ubordi. 

nate to the Judge awl not to the District Offiaer. 

At present thct sub&rdiuatfts of the' District offi~er 
I . 



tombine e):ecutive and revenue and judicial "01 It. A 
• • J oint-Mtngistrate or Asslstant'Magistrate (subordinate to 

the Dist! ict Officer) {ties criminal cases, and nlso doc! 

revenue and executive work. A tJe~ut~.Magistrat~ 
(Slluilarly 5lIbotdJllate to the nl~ttict Officer) a:.so trie!! 

criminal cases and does tetenue and e~eclltlve work. 

This art:lI1gemellt must be changed. 

I will fiN take the case of 10int.~1agjsttate!l and 
Assistant-Magistrates! who ate Covenanted officers, 

Voting civillllns! as soon AS" tbey nrril'e in llengaJ, are 

posted as Asslst:uwMagistrates ; they tty criminal case!l 

and also help tbe DIstrict OB!cer in his revenue and 
executive wotk. After they have had some e~perience iA 

their wotk and learnt something of the peoplel and 

ilfter Liley have passed two examinations in 1ndian JUl. 

and accounts, and the languages of the Province, they 

are promoted to be }alOt-Magistrates. And the Joint­

Mz:gistrute tnes all the mote impottant Criminal caseSj 

and performs much of the important clImillal work of 
• the diotnct. And in course of tIlne he ueoomes a 

l}istrict Officer or a DIstrict Jud((e. 

Refernng to the Bengal ClvJi List for Aprilj 189.1j 

which is the last number that is available to me in 

London no"", 1 Dod that the "re~ent num~er of Joint­
·l\fagistrllt(,:5 a~d offiCiating ]oint-Mu~lstrales in Ifengal 

(excluding those actil)~ ill higher capacitiesj or on special 

duty) is onll twenty-two. And the number of Assistlttlf­

Magistrates. aftl.'r such e.lldusioll j is also twenty=,wo. As 

there are c .. t!r forty distrtcts in Bengalf it is clear that all 
the avera§e each· I)istrjct.,Officer ~as ~llly one CoY~nnnted 
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Assistant (Joint c)r Assistalll.l\1a7istrate) nnd ( no more. 

In som~ districts th~re are :nor~ than one, irfsmallt:r 

districts there are none. 

I propose blat the .'\ssistant·Magistrates should ue 
employed purely on revenue, executive and police work, 

and should be subOldinate to the Dlstnct Offict'r. And 

when the .\~si st 'lI1t-:\1agistrates are promoted to b~ Joint­

Magistrates, they should be. empl(lyed purely on judicial 

work, and he subordinate to the DI~lnct Judge. 
This proposal will not,. nly secure the ~eparati()n of 

functions contemplated, but will secure two other ' di~­

linctly beneficial rt:sult~. In the first place, young 

'civilians fresh from England, and wholly unacquainted 

with the manners and habits, and even the colloquial 

language, of the people of India, will be stopped from 

trymg criminal cases until they have acquired some local 

knowledge aud experience by doing revenue and general 

executive work, and watching police cases and police 

admjnistration. And ill the ~econd place, such young 
( 

civjlianL WIll receIve a more syskmatlc alld less confused 

training in th~ir dutiei by devoting their attention during 

.the first two or three years to purely executiye and 

revenue and police work, and then employing themselves 
for spme yel\fS on purely jJdicial work. 

t next come to the Deputy-Magistr~tes, who are 

uncovenanted (,fficers, and gene~L1ly natives of India,. 
G 

They also comhllle judicial, executive, and rc:venuc w.ork·. 

and are. subordlllate to the District Officer. Thl" Civil 

List gives their nl1'ipbeJ as 305 in all; b'ut exoluding 

tbose gil leave .. ~ employ(:d (lll ~pecial duty, or in. sub-
l • 
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divisions.(of which I will speak bter on), there are, on-
• • 

all aver~e, only four Deputy-M1gistrates in the bead. 

quarters of each district to help the District Officer. In 
• ;,mall di<;tricts there are, perhaps, only two; in specially. 

large districts there are as many as six. 

I propose that in each district one-half of the Dep'l!t1 

Magistratcs may be employed on purely executive and 

re\'el1l1~ work, and he placed under the District Officer,and 

that the other half be employ.ed on purely judicial work, 

and placed under the Districtt Judge. In some districts. 

where the revenue work is particularly heavy, probably 

more than half the DeIJuty-M.tgistrates may be placed 

under the District Officer. And in other distritts, where 

the cri!pinal work is more important, the Judge may 
require more than balf the Deputy-Magistrates, These 

detaits can be very easiy settleu. But in the mai ll it is 

clear anu sdf-evident that the officers who are ablf: t<1 

cope with revenue and criminal work which is heaped 

011 them ill a confused manner will be able to COliC 

with it better under the system of divisioll of labour 

propose,] ,,\.Jove. 

The results of the proposals made above will be 

these. The District Officer will still be the hend execu­

tive officer, ~1~ head revenue officer, and the ~ead p(~ice 
officer of his disttict. He will collect revenue and 

taxes, and perform' all'the work contl('cted with revehl.le' 

admil,istratiolil with the help o( his assistants and 
deputies. He will continue to perform all e~cutive 

work, and wiIl'be :vmed with the l1~e~ary powers. He 
wiH w~tch and djee'ct .p~ice ,fnvestigltions, and will be 
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, 
firtm!lty the ptogecutor;'1 crtmj~al cales. But he wiIJ 

ceaSIl ·to try, or to have tried by his sub<'A'dinates, 

criminal cases, in respect of which he hi the police oflker , 
~ud the prosecutor. 

On' the oroer hand, tt-re JJi:;trict Judge ",ill, ill 

addition to his present duties, SUperYISe the ",ark or 
Joint.Magistrates and Deputy-Magistrates employed on 

purf'.t,· judicial work. Tllis work or supervisio'1 WIll be 

pettet and more impartiany done by trained judIcial 

officers thall by Ol:er-WOl tied e~t:cuti"e officers, who are 

also virtually prC1Sec:utors. And the evil which ari9Cs 
f4"OIll the combination of the functions of the prosec:utor 

and the judge-of which we have had some striking 
ilIustrntrons of late-will cease to elfist when the pl'O'IPcu. 

tor i<; ITO longer the judge. 

TIJle transfer of all judicial worle to the District 1udge 
"m gi,e him some additional worle ; but he wIll easily 
cope with it with the additional officer9 who will be 

p'.,,::,ed [Inder him under the llTopD!!ed scheme. In 
lmpQl'hnt land hen"., d4btrit:ts the JUdge win have a Joint­

Magistrate under him, and the }oint-l\Jagistrate may ill 
~lIcel1ti'onRl ca-ses he- ve!!ted with the powers of all 

·Assrstao t·Sessrons Judge to relieve rhe DIstrict Judge 
-of ,I'lis se~d()'ns work. 'In arstric.ts where there are nl)' 

iJointNMggistrates, a seU40r and !lel\tcted DepQty·::\tngis:­
oVate can do the Joint-Magistrate's worll, and efficiently 
help the Judge in bis duty 01 supervisiq.n of crimina} 
-l';{))'k. Wlta regard to criminal ap,peals,. rhe District 

Jt\d~~ no.w heaf$":,~1 pf them from s~ptellce~ pa!!sed b1 

first-cla:ts fl)ai~S1J ~te.. , l'he ",f~,w a~aJs Irqm !ecoog 
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{lnd third-£:Iass magistrrtes which the District Officer 

now hea'h may also be heard uy the Judge, and the 

addition wit! scarcely be felt. In 'e1{cep}lonlly heavy 

dlstrict~ like M:aimanslI1gb and Mldl1apur~ t:riminal 

appeals did not take more than three houts . of my time 

in a week. A trained Judicial Officer, like the District 

Judge) would do it in less time, and if he rc<tuired help 

in this matter also, his subordlllate J oint· Magistrate Oi' 

a set~ted Deputy-Magistrate. might be empowered t() 

hear petty appeals. 

It only remains to deal with what are 'Ca'lled sub-: 
districts or sub-divisions in Beng~1. The Bengal district!l 

are generally extensive in area) and, while the 'Central 

portions are managen and administered from headquarters 
it is fouod convc::nient to form the 'Outlying portions Int() 

separate sub-districts or suu-dlvisions, &:ld to place thc::nl 

in charge of Sub-Divisional Officers. ~h.1CP Sub-Bivisiuna-I 

Officers (generally Deputy-Magistrates, sometimes 

ASSistant or J oint.Ma.g~strates' are also {;omplet<iy 

subordinate to the District Officer, Ii«e the as~stallts 
tlt headquarters. 

In Bengal {excludi'flg 'the backward d;stTrcts ill which 

the introdl!ct1011 of the proposed scheme is at present 
o 

impracticable) ~here are !:eveoty-uve rub-divIS;dlls. T~e-re 

is only one Sub-l:tivi~ional Officer in each sub-dlvisiot", 
and he performs reVen\l~ and executive and iudrcial w_ 
in his 'iub-di,.isi-on as his superior) the lJlstnct Of6cer~ 

'does fo\' the whole district. The question aris~ h(nt 
• • 'the scheme of 5etJ:lration Clll b(\ ilftrod'll!cea in .fAJ~ 

lteYellq .... fi'·e Ilub-divisiooi> 
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, 
There is a class of officers, cplled Sub.Deputy Collec. 

tors, who are genelally employed on revenlle'~ork, but 

sometimes Ilerfonn judiclI.I/ nark and try crlmJrla/ ca~es, 

Some of them are employed at heauquarters, whde other~ 

are sent to important Sub·Divi~iolls to help Sub·Dlvisional 

Officers. For many years past the work in Sui, Divi~lon~ 

bas been Increa~IIH~, and the demand for a Suh-Deputy 

Collector in every SUh-nl~'ISIGn in Bengal has been grOW­

ing also. It has been 1lI !It'd th1t Sub-DIvIsIOnal Oft-ieers 
who are mainly employed!> on judicial Ilork cannot find 

time to perform their revenue work without helt). It 
has also been urged, ''11th great force, that dUring the 

absence of Sub-Divisional Officers on thtlr annual t.mrs 

Sub-Divisional treasupcs have to be closed, mllch to Lhe 

inconvenience of the Po~t;;l Department, the CIVIl J usti<..:c 

})eplrtment. and all Gcn-emment J)ep.lTtmellts, a" well 

as the public. To remove all this inconvenience, and 

to give the necessary help to Sub· DIVisional Officers, It 

11.ls been urged that a Sub· Deputy Collector should be 

placed in every sub-divislOl1. This should now be done. 

The present number of Sub-Deputy Colloctors (exclud-. 

iug those who are acting in higher capacities) is 97. 
Allowing for officers on leave, there will still be 7 ~ 
oftlfers always available< for employment in the 75 sub-

t 

divisions. And when a Sub.DeputY Collector is thus 

posted in elch sub-division, ht can be entrusted with 
the revenue work of the sub-di~lsion, and br subordinate 

to the blstrict Offl I", while the Sub-nivisional Officer . , 
",ill he subordill'\tc tq the 1)i~trict Judge. 

1 make this ~roposal.aflc\' a: careful consider~tioll of 
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the nature of the revenue work vahich has to be dbne 

in sub-di~i~iol1s. All inJPortant revenue work connected 

... ·ith Land Revenue, Cesses, Incom(! Tax, Certificates. 

etc., is transacted in the headquarters of) the district 

and the revenue work of snb-divisions is light and, easy. 
Similarly, the work of control and supervision of the 

Police Department is done at' headquarters, and the 
Sub-Deputy Collector will have little to do in this line. 

The treasury work in slIh-dlvisiOllS is light, and is now 

often done by Sub-Deputy C"llectors. On the whole, 
'\ 

therefore, I am satisfierl that a SlIb-Deputy Collector will, 

under the instructlOns of the Di~trict Officer, be quite 

competent to manage the revenue and other work of 

sub-divisions, when the judicial functions have been 

separnted and made over to the Sub-Divisional Officer. 

There is only one oujcctinn which can he reasonably 

urged against this scheme. Many Sub-Def.lllty Collectors 

are now emploved at the headqllarters of districts, 

somc'imes Oll illl[>ortant work, and to take them all 
away for sub·divisions may be impracticable. ,;Sorrle 

District Officers may reasonably urge that they require 

Sub-Deputy Collectors at the district headquarters also," 

and, where this is s~,tisfact0rily shown, the requisition 

should be cO>;nplied with. It may be necessary, there" 
'. A l 

fore, to appoill~' twe~1ty or thirty additional ::,ub-Dep.1ty 

Collectors, and this i1 the only, increase to the cost 

of administration which appears to h,l~ necessary fc!r 
effcctillg a ~omplet'~ separation between J udicilll and 
Executive flln~ti.)ns in Bcngd. 

Even this additiona.l cost mat b~ met by savings iq'. 



otMr departmentS. Sp.!cial Deputy Collectors and Suh. 

Deputy CoNectors are employed on excise' ~ork> and 

their spedtll services are wholly unnect'ssary in this 

department. "It has always appeared to me, and to 
manY,bthers, that the services of such trained and well­

qualiied officers are wasted in perform.ng work which 

does nnt require officers of their rank, If these officers 

were withdrawn from the Excise Department, and if the 
work of that department w'ere included in the general work 

Qf the d'strict, as was the c .• se some yeaTs ago, it would 
I 

probably be unnecessary to appoint additiona~, Sub-

Deputy CoUecto,~> as recommender} in the last paragmph~ 

The 'Scheme which has been hriefly set forth in the 

preced;ng paugrnphs is :l practicable one, and call be 

introduced under the present circumstances of 'Bengal, 
excluding the backward tracts, I have worked both as 

Sub·Divisional Officer and as District Officer in many 

or the d.str;cts in Bengal, and 1 would undertake to 
introduce tbe scheme in any Benga! District, and to 

1I\)rk tt on the lines 'ndicated above. 
1 have only to add tnat jf the scheme set forth above­

with such modifications il) dtl'tails as may be deem-ed 

necessary after a careful consideration of H: by the 

Govemment-he \ntrod~ed, it win be l1~es!'My to 

reci~t the' Code of Criminal Procedure.so as to Telieve , 
the District Officer and his subordinates of judict.'1) 

t 
J:lO'I'ers in crimina) cases, and to v~t them in the District 
JUQge and his suboFdinate~, The p,olieec work, the 
revenuelwork,and the generlll executive wo~1t can then ~ • 
'~r~o.~ ~y toh~ biSb:,ict Officer with to greater cale aoo 



·ti~faction to n;mself, and at'lo t9t the greater, !Ultillf'Ik-Ction 
<>f the pef,;,[)le in whose 'l1terest he administ6rs the Distridl. 

) 

Mr. ROlnesh Dutt wrote in INDIA for OClo~r. 1893;..,..l;. 

My paper on this subject appeared in the August 
number of INDIA. The paper has been carefully read 

by many gentlemen interested in questions Qf'lndiat_ 

administratton, and capable of forming a proper judg. 

went 011 quch questions. Their opinions wit! help the 

public in formillg a correct opinion on this very im. 

portant subject. 

The Right Hon. Sir Richard Garth, Q.C., Late Chief 

Justice of Bengal. ha.s given my views his qualified. 

sup[)ort from a judicial [)oint of view. As his remarks 

have already appeared in the August number of INDIA. 
it is unnecessary Cor me to do more than quote one .or, 

two sentences only. 
"So far," he says, "as I am capable myself of forming. 

an opimon upon his scheme, 1 entirely approve of ir. 

It seem<; to me the most natural a.nd obvIOUS means of 

sep:.ratlllg the two great divisions of labour, the execuA\'e 
" 

and the judicial. • .. It seems only in accordanc~ 

with reason that magistrates who are employed UPOIl, 

executive work should be under the chief elr;ecutive, 

officer of each district, and that those who are employed , , 
in judicial 'fork ihould be under the chief ju~idal 

) 

officer." 

These remarks are\mport:llltt :l1O there is no higher 

authOrity cO judicial questions concerning Beol(al thaB 
the la~e Chief Justice of that province. 

• OJ 

III the same ~ay there is no .Englifihman liviD, w~ 
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c:an (dpenk with higher. authority on executive and ad­

flllllistrative questions concerrlfllg Bel,gal tl~an Mr; 

Reynolds, late Secletary to the fiovernmcl.t of Bengal 

He passed his official life in .that province, and rose from 

the low,est appointments in the Civil Service of Bengal 

to one of the highest. He held charge of some of the 

mest extensive and important districts in Bengal, and 

performed those combined judicial and executIve duties 

which a di&trict officer in Bengal has to perform. He 

rose to be Secretary to·tht. Bengal Government, and in 

that capacity presldpd over the executive adnlinistr~tlOn 
of the province HIs OpInIOn, therefore, has a un;que 

"alue and importan('e, 

Mr. Reynolds has suggested one modrfiC<ltion to nly 
~do1eme, and subject to that modification ha~ enurely 

approved of it. I proposed to contra~t sub-deputy 

collectors WIth the revenue and executIve WOI k of Bengal 

!lub·divi~ons. Mr. Reynolds thinks that in the more 

important sub-divi~lOns a deputy collector, and not a 
sult-dep~ty collector, should be entrusted with these 

duties. A suggestIon coming from such :w authority is 

entitled to respect, and I accept it in its entirety, 1,et 
deputy collectors be employed In the more itnportant 

sub-diVisions to db the revenue and executive work and 

sUb-d4tputy collectors in th~ lIghter sub-dj1i~iol)s 'I'his 
( 

modIfication WI/I require the appointment of twenty or • thi..:y additional deputy collectors, instead of as many 

~uh-deputy collectors, whose ('l,pointme!,t r pro!losed, 

Thus modIfied my, bcheme bas Mr. ReYIW1ds' tl)tire' 

.uppod and npprovat. 
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My scheme has been read':lnd approved by other 

gentlem;rf, who are stilt"in the el\'il Sl'rvice of Rengal, 

One of them made to me, independently of Mr. 
Reynolds, the S\lme suggestion which Mr. 'Reynolds has 

made. One the whole, therefore, I belIeve, I am j,tlstlfieo 

in stating that my scheme sugges~ a practIcable way of 

separating the executive and jUdicial services in Bengal, 

\Vithout materially adding to the cost of administJatioll. 

I have purposely refrained (rom saying anything on 
the subject of the eXlstin~· rules of promotion in the 

0\'11 Service. WIlf,ther these rules will require modi. 

flcatlon in some rt:~l!ccts. after lhe judICIal and executive 

services have been separated is a matter on whIch the 

opllllOn of the Government of Bengal must be f1.nal and. 

conl'!uslve, When I jomed the ServIce in 1871 members 

of the ServIce were pi umoted from the rank of joint 

magistrates to be dIstrict officers, and from the rank of 

dlstnct officers to the posts of dlstnct judges. It may be 
considered deSirable and nt'cess;llY to revert to thiS old 
rule of promotion after the dlstllCt offic"1 s haY; btell 

reite,'ed of their judicial dutle~. It 11l.IY be also 

conSIdered deslrablt:., to rule that an assistaut magistrate 

WIll be cntHled to rise to the rank and the judicial 

powers of a jpint magl,trate only after he has served as 

assistant for a .crt~l1 number of )'ear~, Such a ~J'Ule 
'{Ill ens lire some ~gree of t'xperlencc alJd local 

knowledge in judiCial officer~, and ,', til al,o Plt::vt."ht 

frequent rev~rsloll' hom tllr. post of a j,)lllt magistrate 
• to that of aSSljtant. These, hOll'ever,;vc mattels which 

(:an be best comiJcled and decldef! oy lhe Governlllent 
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of ~ngal w}lIm the. st'paration of the judicial and 

executive services has heen deciued upon. T~Hr Benga~ 

Government will find no difficulty in shaping the rules of 

plOmotJOn ill t'-le Civil S~nice according to :he eXigencIes 

of a ju,t and proper liystem of admil11stration. 

With regard to the detaIls of the administrative 

arrangements given in my previou~ paper, no modlfica. 

tion except that of l\f r. Reynolds has been suggested 

to me hy my friends competent to form a judgment on 

the uhject. I have no do~bt that the scheme as modi. , 
tied and iHlpported by the lat{' Secretary to the Gm'err. 

ment of Ben~al will rece,lve the conSIderatIOn which It 

deserves from tht! authorities, both III India and III 

EIl~lalld. 



XVIII. LIMITATION OF THE LAND TAX. 

[lVemoria/ mbllliltefi 10 t,~e .se&relaryof Siale iM' 
India flIJ..DeaIllIJer, :.10', 1900.] 

My LORD, 

In view of the terrible famines with which India 

has been lately afflicted, .~, the undersigned, who 

have spent many years of our lives among the people. 

and still take a deep int,erest .in their welfare, heg to 

offer ·the following suggestions to your Lordship in 
Council, in the hope that the Land Revenue adminis­

tration may be everywhere placed on such a sound and 
equitable hasis as to secure to the cultivators of the 

soH a sufficient margin of profit to enahle them bettet 
to withstand the pre'lsure of future famines. 

2.~We are weIJ aware that the primary cause of 

famines is the failure of rain, and that the p~tec~on 
of large tract'! of country by the extension of irrigntiott 

from sources that seldom or never (,iiI has heen steadily 

kept in view and acted on by the Government for n~an1 

years past; .but the b\.llk of the country is dep~ndent 
• •• on direct rai.fal1~ and the pinch of famine is ernost 

sl;'\'erely felt in the upl,ndc;, where the crops fail simply 

for want of min. The only hope for the cultivaton 

throughout 'he grealer part of India is therefore that • they should .he put in such a positio~ as to enable them 
to tide over an o~casjonal b •• d seaton~ 
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3.-To place the cul~vator~ III stich a position, we 

,,:onsider it essential that the shaf(!'taken a~ the' ~overn­

ment demand 011 the land shouLi be strictly limited in 

!very Provincet We fully agree with the vielv, of L')rd 

Salis()ut;.v, when Secretary of State for India, as set lout 

in his Minute of April 26th, 1875 :-
"So far as it is possible to change the Indian fiscal 

system, It is deslrahle that the cultivator should pay a 

smaller proportion of the whole national charge. It is 

/Jot in itself a thrifty policy t\~ draw the mass of ,re\enue 

from the rural di~trlcts, where capital IS scarce, spa,'ing' 

the towns, where it is qften ~edundant, and runs to 

waste and luxury. The injury is exag~erated it1 the 

case of India, where so much of the revenue is exported 

without a direct equivalt:nt." 

4.-Wlthout going into tedious detail, we consider it 

very advisable that, in those parts of the country In 

which the Land Tax is not permanently settled, the 

following principles should he utllforlllly adhered to :-

, \a) IVtler'! the Land Revenue is paid directly by the 

cultJvator~, as III most parts of Madras and Bombay, the 

Government demand should be hmlted to 50 per cent. 

of the value of the nett produce, after a liberal deductIon 

for CL!ltll'atlOn expell,e~ has been made, and. should /lot .. . 
Qrdllw-nly exceed one-fifth of the !;rqss ,,"oduce, even 

~Il those part, of the country whire, in theory, one-half 

d the nett, IS assumed to approximate to olle-third of 

the gIOS" produce. 

• (q) V.rhere tlit: .I.and Revenue is paid bqr landlords; 

the VrII1Clplt: adopted id the S.dlaranpur' Rules of I855~ 
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whereby the Revenue demand i~ limited to one-half of 
• e' 

the actlfal rent or assets of such landlords, should be 
Ulln ersally apphed. 

(c) That no revIsion of the Land Tal of any Pro­

~Ince or part thereof sbouid b~ made within thllily years­

of the eXplratwll of any fanner revlsil)n. 

(d) That ~hen slIch reVISIon is made ill any of those 

parts of India where the Land Revenue IS paid by the 

cultivators dIrect to the Government, there should be no 

Illcrease III the assessment C;cept 10 cases where the land 

I'a~ JIlcreased ITl value (1) 111 con~equellce of improve­

ments in IrrigatlOll works.carrioo out at the expense of 

the (~overnment, or (2) Oil account of a rise in the value 

of plOduce, bas'ed on the average pnces of the thirty 

}ear~ next precedmg such leVlSlotJ. 

'i -Lastly, we recommend that a IlIntt be fixed in 
each PJO~ll1ce tJeyond wlllch It lllay 1I0t be permissIble 

to !:>ulcharge the Lll1u Tax wllh local c..esses, We nre 

of OpllllOll that the Bengal rate of 6t per cent. IS a lair 
• one, alld that III no ca~c !>bould tbe rate exce/id 10 per 

<-ent. 

(Signed) 

We have the honour to be, 

My Lorp, 

Your obedient Servants. 

R K. ?UCKLE, 

Late Dilectcr of Revol1ue Settlement, and • • Member of he B.o~rd.of Re\'enlle, Madras. 



,SIgned) 

J. H. GARSTIN, 
Late Memher of Council, Madras. 

]. B. PE~NINGTON, 
tllte Collector of Tanjore, Madras. 

H. J. R INN'OLDS, 
Late kevenne Secretary too the dovern­

ment 0( Bel1gal, ~and late Member of the 

LegiMutlve Council of the Governur 

General of 1\ dla 

lUCHARD GARTH, 
Late Chief J.Jstlceolf Bengal. 

lU)MmSH C. DUTT. 
Late Offg. Commissioner of Om<;a l1ivl~10rt 

in 13errgal, and Member of the Bengal 

te~is)ative CouncIl. 

C. J. O'DONNEtL, 
L.lte Cummi~"loner of the Bhagalpur and 

RAjshnhi DIVIsIons, In Bt>llgal 
A.1l0GERS, 

Late Settlement Otncet and Member of 
CouncIl \0 Bomhay . 

W. W1<:DD.ERBURN, 
Late Acting Chief ~ecretary to ~be Oo\'ern­

ment of .Bombay. 

JOHN J AitD1N15, 
i.ate Judge of the Hlgln CO'Utt of Bombay. 

J. P. C;OODRIDGg, 
Late B.C.S., and formerly Ofrg. Settlement 

O~mmissjoner, C.P. f , 



Non: .ON CtAtsE ta). 
. .' f lM j Clal¥e (a) In para 4 0 the ahove erooT al j recom. 

mendlllg the adoption of one· fifth the produce liS the 

maJlimum of the Land Tax when realized f~m cultivators 

direct, is hased 011 It similar rul"! made (or Bengal In 1883. 

Mr. Rome~h Dutt addressed the following remarks 'Oil 

tbi~ point to ij1e Famine Commission of 1900j 111 his 

letter dated February, 28, 11,10t. 

"4. My recommendation '* if runs thus l 'Where 

the state receives land rev/1lUe direct (rom cultivators. 

we ask that the tate may not e:'lceed one-fifth the grO$' 

produce of the soil in ~'Y ca~j and that the a"etage ot 
a District, tnCludtng dry lanos and w~t lands; be Illnited 

t() one-tenth thOe gross produce; which is approximatel,. 

the rt::venue in Northern India.' The first portion of 
this recommendation 13 based on a rule which was pro­

posed for Bengal in the Resolution of the Bengal C1overn· 

menl dated 6th August 1883. 1t was proposed in that 

Resolution that one-fifth of the gros!I produce should be 

the rnuirnum of rent ,,.hich should not he eM;~deJ irl 
!lny single c,ase. The propO!!a1 was not embodied in the' 

lBengal Tenancy Act of IS8g, because, 1 beliel'e, j~ was 

found that rent~j when paid in money, seldom eltcee.ded 

this ptopcnd malmnum, and ,often fell far !!ilOrt of it. 
o • 

In contrast t~this.state of things, 1 may be permltl!t!d to 

point out that in M,jdms tlte nlie recognized by the 

B0ard of Reyentle and tbe (Jol'ernnleot is that '\ht' 

revenue pa1d by cultiY/ltors should not e~ceed .cne.third 

'tl,le gross prO'duce. 1 venture to PO~lit alit that this i. 
inequitable and Jufair, Mndras i! nit a richer Q(;l mQr,e' 



fertile provillce than Beti~a1, and the limit or the GClvern­

ment :demand (the Land Tax] til Madras shoull! not be 

high& than the Illnit f of the Rent 1 which was proposed 

for private lal1dlords in Bengal.* In Bombay, too, the 

revenue paid by many cultivator~, whilse cases came to 

my own notice dUring an enquiry I made in Mnrcil 1900, 

ranges hetwe.en 20 and 33 per cent. of the gros~ l-,roduce. 

I am not speaking here Qf District avern~cs, but of 

i,ldividual. cases only, and I feel ct'rtain that the F,tmine 

Commission will think it .. desirahle to pr,)tect every 

individual tenant in Bombay and ill Madras, as it 'was 

proposed to protect ever~ indiyidual tetlant in Bengal ii' 

1883. Provincial or District averages, which are so oft(:11 

put (orw:lrd by official witnesses, afford no ;,.liP(l'late 

protection to individual tenauts. The only rule which 

applies to each individual case, so far as I am aware, is 

the Madras rule of one-third the produce, which is unfair 

to the tenants. And I earnestly appeal, therefore, to the 

:Famine Commission to recommend the flaming of.a 

mo're e0Jlitahle rllle, which will afford adequate protection 

to all individu:tl case~, and to every particlll:lr ten:lllt, in 

Districts and Provinces where the Land Revenue is paid 

by the tenants. 

"~. The second part pf my .recommenMtion quotet 

in tb~ preceding paragraph relates tQ Di~trict averageS 

or Provincial :lvemge$. I crave perm.ission to point ou~ 

that the figures representing .these averages can I ev~r 

tr Sir Chr'l('~ \Vood, ""N r("tarv of st;lte for India.1atd" down in Id~ DespatCh 
()f ItsO,4 tll.lt the l.atil,l I ax ... 11(.)uh1 pc {Iflt-half tht: H.':1ll ti"t It }\ Jl! ht' H't;.ft 
frotn wthlt iA 17tAtf'd "b\'.~c th.1t thc' ma'l.r.irtHlm l.and l:lY d~tlmeu by'the 
(.iovf'rnm f nt in Ma~lr2\'" 1& ncal'Y Juubl, ot the maXlm1..m Rent hxco for pri'a.~ 
Zelllindau 10 Hfll!:af In l~ilJ. 



be accurate', because the actual produce from year to 
• • 

year is .ever correctly ~scertained. To take one remark .. 

able instance, the F,1I1111le Commission of 1878, itl 

Volume IT, (lilge '[ [2 of their RepOi t, re·presented the 

land revenue uf l\iadr~s as (j 3 per cent. of t~ Bross 

produce of the Province. But the evidence of the 

Madras Board <of Revenue, quoted in App~ndlX III, 
page 394 of the same Report, shews that the real pro­
portion of the Land Revenue to the gross produce in 

10 DIstricts \~hich bad ueen':ettled wa~ hetween 12 and 

20 per cent. for dry lands, and between J 7 and 31 per 

cent. for wet lands. Th .. leaSOl1 of this mistake made 
• by the Fallllne. Commission of 1878 in their e~timatc 

is obvIOUS. Such estlmates are based on the area of land 

under culllvatlOll, and on the crops they are likely to 

YIeld, and can never be based Oil a calculatioll of the 

actu,lt YIeld in every individual fitld III a large IJJotrlf:t 

or Province, Patwaris and P,ltelS, who are sometimes 

ell1!Jloyed in estimating the yield, exaggerate the calf~' 

bilities of soils and villages, and vlllagers are allolted no 

chance of proving in a Court of Justice that thes~ 

estimates ar~ wrong. And thus it happens that whel~ the 

revenue demand is bdievtd to be only 5 or 6 or 12 per 

cerit. of the-gross produce of oa Distf1ct, it! realilot' it 

bears a much' higiler proportion to the crops act~ally 
reaped oy the culti\'at(l('s from year ~o year. Distr~ct 

averages and Provincial a\'erages are tllt:rdore unsafe • guide., and do IIOt represent 'lctual facts; and I t"erefor\! 

once more ap~eal to tbe Commission ~ recommend the 
• • • 

ado-p~ion. of a· ma.xL."UIlt'!l Jimit to whiih t:H:ry illdl,-iduat 

3l 
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lena.n(,could appeal in deh partk:ular case (or, protection , , 

ag\lill~t over.assessment of the Lahcl Tax." 

NOTE ON CLAUSE (U). 

ClaGse (b) in para 4 of the ~emorial, recommending 

Adherence to the Half-Rental Rule, when the Land TaJ4 

15 teal:zed from landlords, is balled Ol} the Saharanpur 

Rules of 1855. Mr. Rotne)Sh Dutt pointed out in hig 
ktter to the Government of India, dated November, 20, 

1900, Paras 8 to 13, quoted helow, hOlT these Rules were 

oeparted from in the Central Province~ of India. 
·'S. A most seriouS' queS"iaI1 1S dealt with in your 

Jetter when you touth upon the right, interpretatlOll of 

the Half-assets Rule. It is stated that, far the purposes 
Elf this rule, '·the meanmg attached in 1860 te the assets 
or rellla! vaiuation of:l!l estate \\'as not the actually 

existlllg rental, but the pro'pectlve or potential figure 

which might hereafter De reached after rents had risen in 

pr~)cesg of time, and the waste had l>een brougbt under 

cultjva~;all." Permit me to state that this was not the 

original meaning of the Half-a~set~ Rule "hen it was 

tlan;~d in J855; that tillS was not the meaning of the 

rul\.! when it was extended to eight Districts of the 

Central PrN'ince! in tb~ same year; that'l.the Supreme 
e 

Government never, sanctioned such< an fhterpretntion of 
tllJ! rule for the purpo!te! of tre General Settlement 

COlllmenced in 1863 ; and that Mr. Mackenzie, the Chief 
C()mmi[s;oner of the Centra) Province!!, 'did' not approve 

of lIlICD an inte".'lf'talion of the rule \'I'he..n he addressd 
, b 

the Supreme Gow:mment, iq "ievr of tbe Revi5ioo~} 
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~tlenlent of 1893. I am conviflced, therefore"tat-tnfl . . 
Govern"1.elH of India. _'11 not lend their sanction to .u. 
untrue interpretation of a plain and unmi5taka~le rule. 

"y. Lord Dalhousie's Government firste promulgated 

the Half-assets Rule in 1855 In the body of r'ulesJmowR 

as the Saharan pur Rules. Rule xxxvi fUns thus: 

'The assets of an estate can seldom be minutely 

ascertained, hut more certain mformation as to tht! 

aVO'(lge net assets can be obtained now than was formerly 

the case, ThiS may ,lead t~ over-assessment, for there . . 
is Ii :tIe doubt that two-thirds, or 66 per cent., is a larger 

proportion of the reat It'Z'jyage assefr than can ordinarily 

be palti by p-roplietors, or communiti~s in a IOI~g course 

of ye~rs. For ~is reason the Government have deter­

loined ~o far to modIfy the rule laid down in para. 52 of 

the DIrections to Settlement Officers, as to limit the 

demand of the State to 50 per cent., or one-I"llf of the 

average net assels. By this, It is not meant that the juma 

. of eac') e~tate IS to be fixed at one-half of the mt aVf7'ar:e 

!lsuts, but in taking these assets, with other dnaa in~{) 
consideration, the Collector will bear in mind that abollt 

one-half, and :lOt two-thirds, as heretofore, (f tbe tt}eI 1-

4scertaim:d net-assets, should be the Government Demalld. 

The Collect~s should observe the cautions given in Rara-'I •• 
graphs 47 to 5- of .he treatise quoted, and not 'IV!Iste 

lime in minute and 'probably fruitless attempts to 

ascertnin exactly. tbe tl1)erage net asset~' of the. estates 

under SettleftJent. 
The italiCi are mine. Tbere is nott a word III this of 

" the "prospe<ftive .be pPtel1tial fig ere .which might here. 
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,ftetbe reached after re,lts had r,isen." The wordS used 

are "average net assets," "real' a.verat(e a~sHs," "well· 

ascertaine? l1et assets," and so forth. The r"al meaning 

of these wods does not admit of a shadow of doubt. 

The G(!verr'lment of Lord DJ!bollSl~ meant the actual 

current nssets of an estate, 110t the prospccti\c and 

potential fi~lIre whidl might be reached l.ereafter. 

"10. ThIS Rule was. extended to eight Districts of 

the Central Provinces hy an ellder of N. W. P. Board 

of Revenue, No. 74, dated V.e 16t\1 FebrllaJY 1855, and 

there is nothlllg III tIllS Order jllstlfYlIIg the applic.ttion 

of the Rule to the "prospect5,ve alld potential" assets of 

an estate. 

"II. It appears from :,\fr. :'\lackenzie's letter to tne 

Go\'efllment of InOla, No. 501·S, d:1teo Nagpur, the 18tn 

M,IY, 1887, that the Settlement Officers of the Central 

ProvlIlces violated tbis rule witb theIr eyes open dUI ing 

the Settlement of 1863, and ~ubsequent ye:1rs. Mr. J. B. 
}< uner, Secl etary to Mr. Mackenzie, wrote tbus in para. 4 
of the,~etter cited above :-

'Under the method of assessment which was then 

followed, it was, however, practically impossible for an 
Q~cer in any part of the Province who ~aw tbat an 

enha'ncement of revenue was justifiable, ~nd sought to 
«. . 

secl'.re thiS, to give full effect to e ru!.,; lestricting the 

Government revenue tu a defiQite share of tbe assets. 

unless tbe terlll 'asst;:ts' received a very iqose and general 

interpretation. Tile 'assets' or rentaL va'me of earh 
6 

Mahal was jn f~ct determined by the cQIllparison of a 

lIumber of st~ti~tic;a\ inf<;lences, .the' princ:pai of which 
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was th~t obtained by ~)e application of soil rates to the 
• .T 

area'> l"'der different soils in a Village, which yielded 

the '5011 rate renta1.' Whether this rental cOlII"esponded 
• in any way with the real rental of the Mahal depended 

on the extent to which rents rose in the pro~edil1gs 

taken for rent adjustment afler the asse~sment was given 

out.' 

It will appear from the above extract that the Half· 

assets Rule, extended to s()m~ Districts of the Centl al 

Pro~illces. in 1855, wa~ viol~ed in the settlement of 1863 
by Settlement Officers "who saw that an enhancement 

of revenue was ju.,ti fhlAe, and sought to "ecure this." . . 
The violation \\'~s effected by giving to the word Ilassets," 

not the interpretation intended by LOid Dalhousie's 

Governn)(mt, but 311 untrue Illterpretatiol1, viz., the 

potential relltal of the estates. 

"12. When the time approached for the RevislOllal. 

Seltle'uenlof 1893, Mr. l\L1ckenzie, Chief Commissioner 

of the Celltlal Province", did Ilot de'>lre to attacheto 

the H,df·a,,>et~ Rule the untrue interpretation whi~l had 

beell ~IVel1 ~o it once before, and therefore desirep to 
• do away With the rule alto~ether. In hi'> letter No. 50I~, 

dated 18th May, 1887, already referred to, Mr ... J.eB. 
Fuller, Secr{!bry to Mr. :\facketlzie wrete th~s in lara-• • graphs 10 and 1 I :-

'It must, moreovet, he realised ~hat the system.of 

settlement tv which the Government has no"' by h\\v 
committed itself will tender it impossible to t!tJadd the 

ojIeratioll oj tAe Hjllj-asSe/S Ride be. Ihl 11Ianne" jollowed 

at Ike last 'selt/munt ... ~ w;n no l<lJger be practicaol';f 
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to adopt for the application of .':he Half-assets Rule II 

rental. value which is in exces~· of the a,;tual ,ldjusteti 

rental. *, * Mr. Mackenzie considers 'therefore, e\'en in 
h • 

the interests of the people, that it' would he saf~r to 

ahrogaf.:! the Half-assets Rule altogether, Ihon to a ttcIIIpt 
to nJllde it by tlze calculation of h)'potheti:al assets: 

The itahcs are mine. It will appear from this extract 

that Mr. Mackenzie regarded the practice of 1863 an 

evasion of the Government Rule; that he considered 
" such an evasion impossillk· i<ll 1893' after the rents had 

been fixed by hlW ; and that he desired the Rule to be 

abrogated. The Government c; India accordingly ab-o­
gated, in r888, the Iwnevolent Rule. wh'ich had been 

extended to the Central ProvlI1ces in 1855. Am] the 

letter of tbe Government of India, dated the 3 I st May 
1888, to the Cblef Commi%ioner of the Central Provlt1ces 

ends thus :-

'1 n respect to your proposal to vary the assessment 
between 50 and 65 per cent. of the a5sets, I am instructed 

to infarm you that the Government of India has some 

hesitation in allowing in any case so high a percentage 

as 6"5' to be taken, and would at least prefer that this 

J))aXil'lUm be restricted to those cases in which the 

fonnr.r perCfl'ltage was J10~ at any rate below !'hat fraction, 
~ ~. and that in other estates 60 per Ce(lt. De taken as the 

hl~hest admissible percentage. • With this restriction 

YOllT proposals are, I am to say, approved.' 
"J3." 1 have, ill the preceding five paragraphs, hriefly 

sketChed the histof~ of the Half-assets Rule 'n the Centra~. 
( " 

Proyi.aces ,front J~55 to .1888., ,And it will appear fWID. 
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ih;s hrief sketch that the rcair ~eat\in~ of '~st;.(!l;"' WII'I 

never j-~ognil.ed t~ ~ "prospective or potcnti:'ll" rents; 

that the rule wali "evaded" by Settlement Officers ii, 
186,) by an uI~tflle interpretat;o'l of thf)f.wo~d ".l~~th" • 
that, slIch interpretation never recl('vc(l the approval 

• Qr the Government of Indt:t; and that the Chid Com-
m;s~ioller of tie Central Provinces declined in 1887 to 
accept the interpretation which was given to the rule in 

r~6 ,) I ventllle to hare that on a {tAli cormderatlOll of 
all tne {acts of the c~e, theCovernment of Lord CurtOIl . . 
~ III not sanctIOn an untme lIlterpretatlOll of a rule the 

()fi~inal and trlle meal1l1l~ of whIch is unmi~t:tlcahle . • It IS'":Ul UIlI\,lse policy t() demand a share of "pro~pective 

and potentIal'" rent.:;, becallse such a polICY i-s a dilcct 

;ncitemf'nt to landlords to ~crew up theIr rents from 
their tenants. If they succf'ed In d()l11~ thIS WIthout 

there be1l1g a correspondlllg increa~e in the price~, It I~ 

an act of lI1;ustlce and cruelty to the tt' llants. And if 

they farl III dOlllg thi~, the State demand IS an injllstice 

and harshness towards (hem." 

NOTE ON CLAU<;F.: «(I-
• CIaUSf' (e) in para 4 of the !>.(emorial, re.-:om\ftl!'Hiing 

settlement<; being made fur not less than 30 y('ar~, IS 

- . hased on .the general rule and practice which has been 

followed hy .the. Indian Go;ernment in most P.r<lvlllces 

m India since 183.\ ~{r. Romc<;h Dutt pointed our 
in hiS letter to the Government oC IIIJ:J, datl!d N~em­

her, 20, '900, Paras 17 to [9 quoted below, how thi. , 
tule has heen departed f:om in ~e Central·Provinces 
r bl I ndla. -I 
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"9 In your coi;,-llJdlng para-graph you state the 
r 

reasons which have induced HIe; F),IoC.t'lIo::ncy the ~overnor~ 

General in CJunct! to approve of a settlement for :to 

yearc; in plefq~oce to one for 30 years I may be 

permitted to pCJlnt out that tillS new policy IS a departure 
~ 

from the ~el1,.erally accepted polIcy of the la,t 70 ye.,fs. 

There IS an Im!uen'le amount of literature 00 tl,e e;ubject 

of long settlemellts whIch must be k'1own to the 

Government, and I t!lInk 1l unnecessary to prolnn!l this 

lettcr by narratlll~ the hlst(~ry of the ThIrty veaTe; Rille. 

It W:l'l cOIl,lIlered deslrahl~ to save landlords and 

cultlvator'l alike flOm frequent haras'lillents, inCI­

dent t,) settlement operations, Ily makll1!:!; (l sctt/t:11"'nt 

only once dUring the bfe tlmc of a EienNatlOn. It \\ 'IS 

con,IJered d sirable to afford to landloTd~ and <-ultl­

vato\~ ahJ..~ lime and OppOItunltles and mottvi..S to 

make Improvements and to til) 'y the (rult') of their 

IInpro\ ements It \V.IS SOU~IH to foster the accumulatIOn 

of some wealth 111 t/,e hands of the klnded and agTlclI~ 

tur; \ cla~'lt'~, and to promote the gro\\ Ih of an enter-, 
prhlnt~ nlJddle cla!\~ IIlterested III the sod of the cOllntry 

Ana \ w'as sou!;ht to foster the general pro"perlt} of the 

l)eopk of India, largely dependent on agncultural JIldus­

try, 'I" glvln~ them long leases. The"e and sln,dar 

UlOtJ\' s Induced the GOH!Tl1ment of Lord Vnlham 

.Benu'llck to accept ti'e prinCIple of 30 years' settlement 

as f IT bacl~ as 1833, and ever smce that lIme, settlements 

llavt! Ilee}) made fOl tlllrt,y ye:ol.rs 11\ N()rlbern India. In 

Bomb.ly,"too, tl.e bame healthy rule has been followed 

slOce 1837; and I~ M;:dras the generalll'ule,.' bellcve, is 
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to ma,ke settlements for thirt~ars. In Orissa' three­

fourths' elf which are • ..tt permanently settled, the same • rule of 30 years has been adhered to, and indeed was 

relaxed 011 the occasion of a great fall111~. -Tile settle­

men! of 1836 ended in Ig6G, bllt on accou.,l,t of the 

great famine of this last year the Government of Lord 

Lawrence, with a benevolent deSire to ~nve the people 

from harassment, decided to continlle the old settlement 

for another thirty years. A revision of the settlement 

therefore look p1ac~n 189:J under my supcrvlsion when 
I wa~ aC,till!; a, COll1m;~ner of that Division; and the 

Settlement OfficPr With p. praise-worth}' and a con,iderate .' rcga~ for twe COllditid'h of the peorle of that backward 

diviSion, scarc~Jy r,llsed thc existll1~ lents in making the 

new ~,>ttlement, It 1\"111 not be contended that the Cen. 

tral rlovince<; are, after the f'lmines of 1897 and 1900, in 

a better condltlOll now than Northern Inl:, .. , :)~ in 1833. 

than Bombay was in 1837, tll1n J\bdra, wa~ \\!Jen the 

settlemcnt operations began in ISS5, or than Oris<;a was 

jn I8.~G ; and the same reasons \\llIch J11~J(' for t~e p~ljcy 
of lon~ leac;es in the ('arlier day ()f Dnll'ih Rule In India 

eX18t \t1 th~ir full fOice at the plc;.ent day, n~deed 
l,ave acquired additIOnal fOl ce ill these years of f~lIent 

famines. It would be ,ll) act of political wisdom, as well 

.as of htJll1all~y and killdnes<, ·to let the people Qf'II~ia 
• ,s{/' and fie! frolll the measure" of tile Govcrnment, that 

• British administrators have 110 ol'sin> to ~"cede froll) t'hE'ir 

generolls "aliey of previous times; that they h:lve r1'b 

desire to aq,rogate 01 explain away t~ Ha1f-ass~ls Ru\e ; 
.that they .. have-no intention tOtfllOdify the Thirty yearS; 
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Rule t ttId they have I~d' 'lvish to impose on the produGe 

-of the fioil (resh burdens in ~hk"'¥hape of c&~es, fot 
objects not connected with the imr)loverQe,,~ of the 

soil, 

"i8., Pemlit me to concl.ude thi~ lettet with a word 

of apolollY for the length to which it has run. I npsii"ed 

to state an that I have said because lhel(:: is a feeling of 

alarm and of COl'lStemntiOll amon~ my countrymen in 

"iel" of the recent land·settlemellt policy of the Indian 

Government. I myself thll1~, the G'JvcrIIlllenl of lndia 

is as anxIous in the present d~y ~~ promote the materini 

welfare of the peopl'" as it ever \Va~ wl\llIn 11'is centl.ry. 

I myself believe, that every hl~h offic(,( underO llle 

GlJivert1tncnt, every Member of the Vlcd'oy's Executive 

Councll, is deeply anxious to secure the general prosperity 

of the people, But what doe~ not seem to be adequately 

realised is that land revenue settiemcnt9 11) India hnve a 

mOre (\irect bearing on the matcrI.ll codltion of the people 

and affect the lives and fortunes of the agricultural people 

of ~lndlr more intimately, than any othcr IIct of the 

Govel no'ent, It i~ not adequately rcali~ec1 that there i~ 

a dikcr relation of cause and effet:t bet\Veel~ the revenue 

s;ettlemellts and the condition of the ;Jgricultur~.J people; 
1~ , 

that the c()ntllluance of the Half·asset~ Rule> nei of the 

Tl¥rt~' ~ ears' 'Rule contributes directl,v to the material 

well.lf{> of the people; that ever~ increase in the State 

den'iand and in the frequency of settlement,> necessarily 

makes t~e agricultural people more resouiieless and 

more impoverished", These are truths which we have no 

feprese.ntattves to ~ay 'before the Vi~eroy't. Excutjv~ 
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COullGil. Every Me1lllber of~ Coundl feels fIIll' the 
• people, but every Member, atl 

* Vide Sir Auck1and '" 
Colvinls evidence before • the Ilead of a partlc~lllr !'pend>-
the R?yal Commission ing depllrtmel)t('~ ¥ necessarily 
on ljrdlan Expenditure. 

• has hill attention ahsoriled in the 

task of obtaining a sufficient grant for the efficient work­

Illg of his department. If an Indian gentleman, sufficie"t~ 

Iy famillar Wltll the landed classes and the CulLivator~ 

!Ike the Hon'ble . • ~i 'Harnarn Smgh or the Hon'hle. the 

Maharaja of Darb!\\nga, .J.d, been a Land Revenue 

Member in the 'Go~General's Council, It would 

have been his duty, ~~ would have been his privilege, 
" . to preqs tilt! ciallm of the agricultural people hefore the 

• 
COImeil, and to. obtain, if not redress in every case, at 
least a fair hearing, before new departures from old rules 

were sactioned. It is our misf<lTtune that we have 111 

the Executive Council none to repre~ent the interest" of 

the agricultural people, none to urge them, none to 
defend them. And tht! sympathy of the Government 

for tbe agricultural people of India. deep and sincere-as It 
must be, ~ absolutely frUitless, lInle_s it tratlsii.te~ itself 

into more liberal rule<; in the Land Revenue a~ettle. 
ment Departments. 

"J9 , have not troublqtj you with .'lIlY desire tit 

continue an'tdle.:liscussion, or to support my .p\vious 

propositions. My sncere and 0111y desire in d~,l 
'Step., th~tJ have taken within the last l·velve month; has 

been to obtain frorn the Government of Ind~ a l'Om-e-
4eniel1t tre\tl1'lent of all classes inJndla connected with 

the landt ttlna~lts ancj landlo/ds .. aIike,~and ill ·tnie 
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endeallourt I trust and iill"pe, I shlt'l not be disapp.")inted. -. " I hue npt asked for any fre'lh col\cession~, ot a' y new 

privileges, put have asked thar the old rules ~vay he 

maintained aryL: kept inviolate. I have asked that the 

Thirty ye~r~' Itule, acted 011 ill most parts of Indl'l s;l1ce 

.:..t.he time of Lord William Bentinck, mG)' be adhered 'io 
i~'the Central Provinces, which to-day is ab0'lt the mo~t 

,olstressed and impoverished tract of country in Her 

Majesty's domlmons. I ll:\.ve askc:d that the cesses 

imposed on the rental l>~: "11ited \0 61 per cent. as in 

Bengal, and confined to object~' uI,cctly concerned with 

the improvement of agricultUlf. I have asked tbat the 

Hlllf-Assets Rule, sanctioned by the Go"Jrnment of 

Lord Dalhousie, and not departed from by the Govern 

ment of Lord CannIng, may be adhered t::> (or the ~ood 

of the people A nd in one word, I have a~ked that 

the Gavel nment of LOI d Curzon may be as generous to 
the people, 111 the practIcal workIng of land revenue 

settlements, as the (ormer Governments of Lords 

BentiTIclc, Dalhousie, and Canning." 

NOTe ON CLAUSE, (d). 

c:.lnuse (d) in para 4 of the Memorial is based on a 

.,!".Jle whIch the Marql11s of RIpon, then Vlcero~ of IndIa, 
frAmeU 1'1 18§2o It was accepted by thl' :1:[ .. Uras Govern­

'In;'fIll\ and remained vlltually III overatlOl1 till the close 

of ~ord Ripon's administration. Lord RlpOI' retired 

"'f~m I,ndiu at . the close of 1884, ando the S6cretary ot 
State fot lfldlt\ tilt'll cancelled 0 th\S lialut:.ry rule in 

J~\luar.y t~85. Tne foU'Qwing ~xttact f;otn Mr'. Romes1J 
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L)utt's "jell Leifer t() Li,rd c",1III, dated 20th Fe*ai'Y 
1900, iw;\rcates the hidy and the purport of ·th!= ru1t.:; 

"Lo~d Mayo was of ~pinion that when t~e quality. Gf 
soil and the quantity o~ produce were Ollf~. J~t~tmined, 
ther~ ;hould be no further lllt.::lations in thl asse~ments • 
exc~pt on the ground of fluctuations in prices. Lord . . ~ 
Noc1hhl'ook WI\S a.lso in fav~r of a self-reguilltlllg syst~~ 
of asse~sl~nts, al)d was agamst t~e system of lcp~atlla 
valuations- at e.tch sh settlement. The great fan~e 
of ISn octurred Lytton's admini~tration. 

and is ;~timated .to ed off five millions of the 

impoverished POPUla~ of the Madras Presidency. 
This'alami~h:tstepe a 60~l.ItlOIl of tile problem, and 
Lord Ripon, wtfo Jucceeded Lord Lytton, proceeded on 
the lin"q bid down by his predecessors, In ~is despatch 

(,f the lith Octoher 1832, Lord Ripon laid down the 

principle that III Districts which had once bcen surveyed 

and assessed by the ~ettlem ent Department, assessments 

should undergo no further reVISIon except on the sole 

ground of a rise ill prices. This, decision was Icca~te<l 
by the M~ts Government in 1883. And While it 
restored to t e cultivators something of their ol~t tt 
a perpetual settlement, it conferred 011 the Government 

the right lsO IIlcrease the revenue on the rea~abl" 
ground of a·t1Ilnc~ase in pric:s. it was th-e bt.i~CIlm. 
promise which coulcJ. be dlC!cted after the 'old right~ 
been sa~ed i it gave the cultivator Jome securit!t-.of 
assessme;Jr'without which agriculture caQuot B0U11lih491 • al)Y part ui the world; afld it dii alYay with lho~d. 

harassing ~perarom, leading te n:classlficatJon cf soils 
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a,td 1~i:u1.\tion of ~l1ill 0Uft~rns whi.e~! t #I 

the . ~st o.,pressive .features OY>.!ettleni6n~, 
ib Mlidrd .. 

, ' < 
" . uUnf,m:1I!n"eiy, tlfu~r lI!le d~mrtuTe of Il'rd !,lUpO" 
WOlD fndHl t l\,~ propollllli was '4Ietoed bV the Seelttnr, 
.lifiSthte 'f'Or India In his de'patch of the 8th January 18\5. 
t· 
l~e lessons of the Madra~ 'famine of 1871' were to some 

f~tcnl for~,'otten, the impovemhed conditi6n of the 
r~, 

pt':;:'llltry WliS overlooked, afld tl,e PFOIJdsal tb whIch 

bo1h th;e.Mndl'tls Governme>,''''illd t;ic: Indln (;overowel1t' 
. r' 

Imtl .a'gleed, for gWlOg so'i'n'e ·'.!!tt.s.)it~ of aSSe',I'll1lftlts to 

the M'adros: ClMtlVators, was d!s",oproved by .. tl~ ho-

i!iti.e~ ,i1'l JJCI~OI3.' lFor tlla 'People of .Mnfu des-
!Autd of.the-Stu January 1885 ig o\e 'of tfl~ stade,' 
documents ~ever issued from London; it reopened tht' 

questIOn which had been wIsely solved after years o. 

mature deltberation 10 India; alld It has thrown tn~ 

'.he Madra"s c\llttvators IIlto another ern .of un~~ty~ 
needlelos barnSSmetlt, and unjust ellhaucemj;mts,i 


