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ACT "NO. lL OF 1858. 
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ACT. NQ. ~L OF 1858 . 

.P ASSEi> B't THE LEGISLATIVE COUNCIL 

OF INDIA. 

(Receivea tlte assent of the Governor General 
on the 11th I?ecember 1858.) 

An Act for making bettcr provision for the 
cate of the persons and pl'Op8l'ty of minol's, 

in ~he presidency of Fort William 
in Bengal. 

[dIS 4fected by Act No .. XIV of 1870 and 
Be;tgal A.cts No. IV of 1870 and No, IX 

of 1879.] 

WHEREAS it is ex~dient to make hcttf'l' 
• flIIt'ltffih}e. provision for thc care of the 
pf'rsons and propcrty of minors not brought 
under, the superintendene& of the Court of 
Wa,rds; It is enacted as follow~ :-

• 
Ad XL of 1858 has been declared to apply to the whol., 

of the L~er Provinces of Benga.l except the Schedule,l 
lh8tl,llcts, vide sectioIJ 6 and the 'f.ourth schedule (b) of Ad 
XV.,f 1874. It has also been declared to apply to the whol ... 
of tilp North Western Provinces except the sche(wled Dls­
tllCt~ 11ide section 7 and the fifth schedule (b) of 1\.ct XV of 
1874, al:v) to Puujab'iide Schedule I Act IV of fla7~; also to 

A 



AC~ Np. XL OF 1858. 

British Burma' vide s. ~5. Act X.VII of 1875 ; 'also to Oudh 
see Act XVIII of 187,6, 

"In the title for 'the .Presiaency 01 Fort William in 
Bengal' 'read " Oudll." • : ( 

, In section 2 for "estates paying revenue to Govern­
tnent" read "mahals assessed to revenUj or held revenue 
free." vide Act XVIII of 1876. • 

By Government of India Notification No. 51, J (lated 
the 7th January 1181, Act XL of 1858 was also declared 
to be ill force in the Scheduled Districts of Ajmer and 
MElrwara; a,nd to the District of Sylhet ill the Chief Com­
ll1issionerphip of Assam by Notification No. 1152, dated 3rd 
Ortohcl' 1879 pl1hlished in thi Gazette of India, dated the 
4th Oct:lber 1879. 

It was also in force in the Central Provinces, by Act 
XX of 1875, but has 8in<!e bCt'n r~pealed by Act XVII of 1885. 

Some of its sections have also been locally repealed as 
'1} 13engal by Bengal Act IX of .1879, vide note und~ s. 12 
P&st. 

1. 

2. 

[Repealed by Act No. XIV of lS7U.] 

Except in the case of proprietors of 
estates paying revenue to 

Care of p€'rsons • 
II. 11 d property 0 f Government who have been 
minors not under or shall be taken under the 
('ourt of Wants. • A 

protection of the. \Joiut of 
)\IT ards, the care of th~ persons of all ll1inors 
(not l)cing European Bri.tish sul)jects) ttnd.the 
charge of their property shall be !lubject to 
the jurisdiction of the Civil Court. 

Section 2 of Act XL of 180S does not, prec1ude. the 
natural and legal guardiau of a Hindu minor from dealing 
with t\Hl minor's property by mortgage or otherwise, within 
til<' limits allowed by the Hindu law, without h!1l.ring acquired 
a certificfttE' of adlUinistr:lition frOl11 the (''ivil Court, Heit 
Sin.CJ v . • Tlwko01· Sing (4 N. W. ·P. H., 57.) • 

Sell 011 this point the case reported under s. 18 (I. L. 
R, 4 Cd~ ~29.) • 

Wl!ere a testator makes due provi!ion for the guardian­
ship of his minor son Act XL of 1858 does not cont~lIIplate 

• 



ACT NO. XL Q1J' 1~58. 

the interference of the Civil CoU1( in its ~mmary jurisdic­
tion .. 

Anund Coom~r Gang~ol!l v.Rackkal Roy (8' w.. R., 278.) 

.\8. Every 'person who shall claim a right 
Who may ~PPI;i to have' char~e of property ~ii: 

for certificatelllf ad· trust for a mmor under a wIll 
nli~istration. or deed, or by reason of near· 
ness of kin or otherwise, may apply to the 
Civil Court for a certificate of administration; 

and no person shall be entitled to institute 
No person to sue or. deiend any suit coD?ected 

or defend Buit with· wIth the estate of WhICh he 
out oertificate. claims • the" charge until he 
shall. have obtained slfch certificate: • " 

• Pr~vided that, when the property is of 
Power t 0 allow small value, or for any other 

r elative of minor to sufficient reason, any Court 
act, having jurisdiction may allow 
any rdlative of a minor to institute or defend a 
l'uit on his behalf, alth~ugh a certificate of ad. 
ministration has not been granted to such f€,-
lative. • 

.The In:1.king of an order a.ppointing gua.rdian undt'r Act. 
1iL of 1858, and llot the subsequent taking out of the cer· 
tificate, is that by which a guardian is appointed of the 
per:!OIl and property of a minor _thin the meaning of s. 3 
"f the Indian Majority Act,. • 

• Clmnee Nul JQI'aA7I v. Brajo Nath. Roy Clwudh,ury (I. L. R., 
8 Cal., 967.) . 

But see t6l.e other case8 on this point quoted below. 
4 certificate of guardianship, obtained under s. 3 of 

Act XL of 18.58. takes effect from the time it is iasued, and 
not from the date of the order directing its issue. -

Sakai Nund v. JLungm'ram JLaf'1/lan (1. L.It~ l~ Cal., 
542,) followed. • 

.N8-wbat RQ}} v. IAla Kedar- Nat" (I. L. R.. 13 Cal •• 219.) 
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A certificate of gu&'t'<iianshfp under Act XL of 1858 
takes effect not from the date when it is apwied for, nor when 
au order granting it ill p&MIH, bu~ from the date when it 
is actually issue<i. Therefore where ah application Ifor & 

,fertiticate was mild; in 1877, and an order granting ft was 
passed in December 1879, but the certificate was not iSl'!lled 
until December 1881. Held that the minor,. in respect of 
whose property the certificate was applied for who had be­
tween the date of the application and the issue of the.cer­
tificate attained the age of 18 yearll, and signed a promissory 
note, was not entitled to take aavantage of· s. 3 of the 
Majority Act 1875, and set up the plea of minority as a 
defence to a suit on the note. 

Stephen v. Steplten on appEt.l1 (I. L. R., 9 Cal., 901.) 
See also Stephen v. Steplten (1. L. R., 8 0.11.,714.) 
'Where an applicati"n is made for the appointlnent of a. 

guardiau under Act XL of~858, and an order is passed 
a.PItoiutiug a persol) to be guardian of the minor, even though 
110 certificate be taken ont by· the person so appointed, the 
minor becomes a Ward of Court, and the period oj h:s 
minority is extended to 21 ,rears. . 

Cltoone Hul Jolwry v. Brojo Nath CJtowdlt~M'!J (1. L. R. 8 
CaL, 967,) followed. . 

Girish CllUnde?' Cltowdh~wy v. Abdul Sal!en (I. L. R, 14 
Cal.,55.) • 

No judgment or order passed in a snit, to which a minor 
!mbject to the provi3iolls of A,ct XL of 1858 is a p~rty, will 
hind him on his attaining majority, unless he is' represented 
in the suit by some person who has either' taken. out a 
""l'tificate, or has obtained tr:le permi~8ion of the Court to 
!lne or defend on his behalf without a certificate. l"ermijllion 
~l'al\ted to sue or defend Oll behalf (If a millOI', unller s. '3 
of Act XL of 1858, should be f(ll!llally placed Oll the record . 
.Mriwt1llO!Ji DabyiX v. "IVodi8huri IJa6ya O. L. R., 5 Cal., 450 ) 

Bnt see (I. L~R, 12 Cal., 131.) • 
Section 440 of the Ch:il Procedure Code, read with ~. :J 

of Act..xL of 1858, does not make the receipt from the Court 
of a written permisIlion to sue compulsory u,on the next 
friend of au infant plaintiff. .. 

Newaj v. Haksud Ali (I. L. R., 12 CaL, 131.) • 
A ~uit was brought against a mother "for self and as 

guardIan' 0(. A and B, minor sons of C deceased," at a period 
when h!ct ,,"III of 181i9 was in force. _ The mother had not 
taken out a certificate uuder Act XL of 1 R"'R a!ld no 
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permission ~ recorded by the Coprt alloWing the mother 
to defend on behaJf of the infanta under the provillions 
of s. 3 of that A~t. A decree was made in the suit, and 
ill eX'4!ution thereof eeraeln pro·perty belonging to A and B 
was Md and purchased by X, tl:edecree~older, Subsequently 
on A's coming of a~e, A and B by A 8S his next frien'" 
instituted 8 suit a9ILlUst X and their mother to recover the 
property 1:10 ptrchased by X. 

• Held, tha.t under the provisions of Act VIII of 1859 it 
was not necellll3.ry to formally record sanction to the mother 
to defend under So 3 of Act XL of 1858, and that the fact 
of sanction having been given might be presumed by ·the 
Court, and that on the facts of the case 8uch presumption 
was warra.nted. 

Held, also, that though A and B were not properly 
described ill the previous suit, it was a mere defect in form, 
and it did not affect the merits of th~ case, being in aceordance 
with the prevailing practice at the time ;when the suit was 
brought, and that there is no authority for aaying that, wnt!n 
minqrs have been really sued, thouGh in a wrong form, & 

decree agahlst them would 110t be va.fid. Jogi Sing v. Kunj 
Beharf Singh (1. L. R., 11 Cal., 509.) 

In a suit brought on behalf of a minor hy his nelCt 
friend, It is not necessary {Of' the next friend to have 1\ 

cerLitica'te under Act XL of 1858, proviued he have iII fact 
permission of the Court to sue. 

Woor!) a 8uit was brought in the name of .A, for self and 
as guardlall of her daughter B, a minor, and it was objected 
tha.t It should have been brought in the names of A and of 
H, a. minor by her next friend ahd gua.rdian. 

• Held, tha.t as no one W8.8 misled or injured by the 
Improper form of the plaint, the objection ought not to b~ 
held. fatal, but the decree must be tiken to be ill fa.vour of 
A aud of B suing by .A., as if the suit kad been ~properly 
fr!Jlled. Alim, Bu/t;sh Fdlci1' v. Jhalo.B£bi (1. L. Ro, l~ Cat, 48.) 

A co-sharer in ancestra.l family estate, under the 
MitaksharaeJ&w, the co-proprietors being minora, though 
he lIljj.y ha.ve power to ma.nage the estate, is not in co~uenee, 
the guardian of such minol'll for t~ purpose of bInding 
them by tle execution of a. bond charging the eSfl.te: nor 
is the eldest male member of the family, beingjJf .. full a~e, 
gua.rdian of such miI\Pra for the purpose of de~(l\ng SUitt 
brouJlbt aga.inst them for J,Ilone), 44v~~c~ jn mpcc~ ol 
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the estate, unlea' he baa 9btained a certificate 01 adminis­
tration under Act XL of 1858, So 3. 

Durgaper.n.aa v. Ketlwper&liad Sir;gh (I. r: R., 8 Cal., 656.) 
In a suit intendeli to be brought against some nI:llors, 

j.he defendants were set out ill the heading of the plaint 
M "Sha.roda Sundori Debya, widow of. Chundra Kanta 
Chuckerbutty, deceased, mother alld guard.n of the 
minors" (setting out their llames.) At the filing of tlle 
plaint, the pla.intiff applied for a.nd obtained an ord~r. 
ma.king Sharoda guardian of the minors for the pUrpOSI'B 
of tlJe suit. She was not, however, guardian 01 the pro­
perty and persons of the minors under Act XL of 1858. 

l(ela, that the minors wcr~ not parties to the suit; 
that the order making Sharoda guardian ad-litem was not 
m8.de in 8. suit in which the nlinors were defendant; and 
that the suit must be diflluissed as against the minors. 

Held, al~o, that neither the Code of Civil Procedure 
nor ihe provifiO of s. 3 of Act XL of 1858, give a plaintiff 
any power to institute a suit against a person named by 
llimself as guardian ad-litem on beha.lf of a minor,. nor- do 
they give to the Court, the power of transferrmg by a 
mere order made exparte, an irregular proceeding su<!h as 
the one above-mentioned into a smt against the minor. 

Gura Ohurn Ohuclcerbutty v. Kali Kiasen Tagore (1. L. 
R., 11 Cal., 402.) • 

B, a Hindu governed by the Mitakshara law, died leaving 
I two minor sons J and K, and also a widow L. alld two 
minor sons by her; the motht?r of J and K havmg predeceasEd 
him. On J's attaining malO! ity, the t'ourt of Wards, which 
had taken possession of all tht property, withdrew from the 
management; and IJ then apphed under Act XL of 1868, 
and obtained a certificate with respect tc the shaI"eil of K 
and her two minor sons. SnlJ,;equentIy K havmg attained 
majority, his share was e!l.c1uded from the operatioll. of" the 
certificate. On thl death of J, leaVing H, his widow, a~d 
an infant son by her, H.applied for a similar certificate, 
under Act XL of 1858, with respect to the property of btr 
son, and it appeared that K was lDcapable of m~aging the 
property. , 

Held, that though \he certificate granted to L had .been 
improperly obtamed, H was not entitled to one, as, no parti­
tion haVIng tf,ken place since B'g death the property was still 
the joint iarift1y property. • 

llf!d, also, that nelther the granting of the ce~ew.c,,~ 
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to L, nor the~istration of the specif\,c shares of each of the co­
owners under the provisions of the Land Registration Act, 
amounted to a partition such as to justify the Court in 
granti\lg the certificate Mked fbr. 

tlriwrah Koeri v. GuJadhar (I. L. R., 06 Ca.l., 219.) followed. 
Hoola8h Kooer v. Kas&ee Proshad (1. L. R., 7 Ca.1., 369.) 
K. B., Be Hittdoo governed by the Mitaksha.ra law 

died, leaving two sons, G. P. and K. P., a. minor, and a' 
wid&w G. K. the mother of K. P. 

Held on the application of G. K. for a certificate t() 
take charge Of the estate of her minor SOil K. P. 'undeI /!.ct 
XL of 1858, that as there was no evidence that K. P. was 
entitled to any separate estate, she was not entitled to such 
a. certificate. • . 

Held, also, that if occassion should arise, a suit. might be 
filed in the name of the minor by hiB mother as his next 
friend without her having first qbtained a certificate uq,del' 
Act XL of 1858 and without her having _previously obtai. ned 
permission from any Court. • 

Goeran. Koeri v. Gajadhar Prosad (1. L. R., 5 Cal., 219.) 
A certificate under s. 3 is purely an authority for th .. 

admidstration of property and ought not to be issued where 
there is neither present right nor prospective pottSession. 

Nobin Shaha v. Raj Naran Sltaha(9,W. R., 582.) 
Act XL of 1858 declares that a person tihall not be 

competent to in8titute a suit in Court in respect of property 
of which he claims the charge until he shall hltve obtained 
a certifieate ; J:mt not that every act of a gual'dian who has 
!lot sneh a certificate shall be null for the want of one. 

SlwogAury Koer v. Boshist ~ing (8 W. R., 331.) 
. -A mana"er has no authority to deal with the claims 

or debts and liabilities attaching to the estate of a minor 
without having taken out a. certificate under Act XL of 
1858.' T'/{,snee! HOlBein v. Soo1choo ('4 W. i., 453.) 

• Without a certificate under Act XL of 1858 a Court 
- may refuse to hea.r even a natura.~ guardian of right. When 

the Court in the exercise of the discretion vested in it, does 
hear him, tlfe absence of the certificate will not vitiate the 
proce~ings. The private acts of a na.tural guardian with­
out a .certificate under Act XL of 1858 &re uot vitiated by 
la.w. a 

Lala Bhoodmul v. La.la G01JJ1'6B Sunker (4 W IR.,71.) 
Sec. 3, Act XL ofel8li8 gives diacretion to trie Court tc> 

admit- a. party to aile ""ithout a. certifie&te. (2 W. It., 219. 



See also on this point (8 W. R., Mis. 116,) (13 'iv. R.. 202,) 
[17 W. R., 492,) (Bond 25 'W. R., 97.) 

Where a person represeuting herself G as a gua.rdian 
Ileither took out a certificate un!er Act XL of 185~~ Dor 
obtained the permUun'tln of the Court under 8. 3 of tluJ.t Act 
to appear in the suit without a certificate.-Held, that the 
minor waa not bound by any act of the atlege~ guardian. 

Sreenatk Koondoo v. Huree Narain Nuddocl: (7 W. R., 399.) 
The uncle of a minor instituted a suit on his behalf 

without obtaining tIle formal permission of the Court in 
which such suit 'Was instituted to sue on his Dehalf. The 
uncle's right to sue was denied by the defendant; and the 
nrst of the ill8ues framed was whether he had such right. 
'l'hp Court decided that he had 'such right. Held, in second 
appeal, that, although pcrmisdon to sue or defend a suit 011 
behalf of a minor should be formally granted, to be of 
effe~t, such decision migltt fairly be accepted as in this case 
a sullicient and effective permission to the uncle to sue, and 
hi was competent to maintain such suit. 

Mrinmayi lJabya v. Jogodi8huri Dabya (1. L. R., I) Cal., 
450.) referred to. . 

Pi'l'tM Sing v. LoMan Sing (I. L. R., 4 All., 1.) • 
Under s. 3 of Act XL of 1858, the Civil Court has no 

power to refuse to admit a person who has obtained a cer­
tificate of administration under the Act, to defend a suit 
011 the minor's behalf, as guardian of such minor. 

Baldeo <{)aa v. Gobindo Shaniw (I. L. R., 7 A)., !/14.) 
The mother of a minor who ha.d not obtained a certificate 

under Act XL of 1858, illstituted a suit on behalf of the 
Ininor for some property of sllfall value. She did not ask the 
Court in which she instituted the suit for permission tit in­
~titute it, as required by s. 3 of that Act, but the Court 
E'ntertained it, the defenda.nt not raising the objection that 
it had Leen instit~ed wi1liout permission, and it was del!ided 
on the merits in favour of the minor. Held, that, un/ler 
these circumstances, it must be taken, notwithstanding there 
was no order allowing the mother to sue, that the Buit was 
instituted with the Court's permission. • 

Kedar Nath v. Debi Din (1. L. R., 4 All., 165.) 
The mother of a minor, who did not hold a certificate 

under A~t XL of 1858, was sued on beha.1f of the minor. She 
did not Iilltain permission to defend the suit on behalf of 
the mioor. Held, that, under these eircumstances it must 
be inferred that the Court had given !ler permission to "efand 
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the Buit, a' required by s. 3 of 4ct XL of 1858, and there­
fore the decree made againat her In the suit as represent­
ing the minor wall binding on the l.a.tter • 

.kJnki v. DharaflJ, Clrand (1. L. R., 4 All., 177.) 
\u a suit conducted on behalf of a 'IIlinor by a relative, 

the absence of the certificate of guardianship requ!ied by s. 3 
of the Bengal.Miner's Act (XL of 1858,) is not a fatal defect; 
and the fact 01 the Court allowing such a suit to proceed must be 
tak.en as implying that the necessary permission has been given. 
Even if such permission has not in fact been given, the 
irregularity.is covered by s. 578 of the Civil Procedure Code. 

Bhaba Plmhad Khan v. The Secretary oj State' jor 
India (1. L. R., 14 Cal., 159,) followed. 

Parme8har DaB v. Bela (I. L. R., 9 All., 509. 
Although the prort'r and regular manner of giving per­

mission to sue on behal of a minor is by an order recorded 
in the order-sheet, there is, nevertheless, nothing in the 
nature of the sanction provided by s. 3 of Act XL of 1858, 
which takes it out of the general rule of evidence, 'tltat 
sanction may be proved by express words,or by implica­
tion. 

Where on construction of the plaint and the pleadings, 
it. is 'found that the minor is the real plaintiff, the mere 
fact of his not having been properly described ill accordance 
with 8. 440 of the C. P. Code is no grounu for setting 
aside a tIecree passed in the suit. 

Bhaba Pershall, ](han v. The Secretvry oj State (I. L. R. 
14 Cal.,.F .• B. 159.) 

4. Any relative or friend of a minor in 
Who may apply respect- of whose property 

~o tlourt to appoint such certificate has not been 
person tot a ked 
charge of minor's grante, or, if the property 
property. consist in fvhol~ or in part of 
land or any interest in • land, the Collector 
of the district, may apply to the Civil Court 
to appoint a fit person to take charge of the 
property and person of such minor. 

Under sections 4, 6 a.nd 7 the Court has power to~ppoint A 
guardian other than the father of a minor for '>tl1e purpose 
of instituting suits, ::.nd protecting the pro~rty¥of t;lle minor. 

MuuamatEtwari v.Bam Nara9fm Ram{4 B. L.1L An. '71 \ 
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5. If the property be situate ih more 

Application where than. o~e district, a~y such 
property in more applicatIon as aforesaId shall 
than one district. be made to the Civil Court(, of 
the distrtct in which the minor b.as his resi-
dence. 0 

The word" residence" used in 8. 5 Act XL of 1858' is 
not the place whel'e the minor may be dwelling at or about 
the .time when the application for a certificate is made, but 
the paternal family house, or the family residence of the 
minor, in which every member of the family has an interest 
and in which they usually reside, though circumstances 
may arise ill which it might be taken to mean otherwise. 

Hahorned Hos8ein v. 4kbur H088ein (17 W. R., 275.) 

.• 6. When application shall have been 
Pro c e d u r e .of made to the Civil Court either 

Court 0 n applica. by a person claiming f1 right 
tion to have charge of the proper­
ty of a minor, or by any relative or friend of a 
minor, or hy the Collector, the Court shall issue 
notice of the application and fix a day for 
hearing the same. 

On the d.ay so fixd or as soon after as 
may be convenient, th~ Court shall enquire 
summarily into the circumstances and pass 
orders in the case . 

• 
Provided -always th~t it shall be com-

Befe r e n 0 e t 0 peteht to the Civil Court to 
Bubbordmate Court, direct any Court suoordinate 
to it to make such enquiry and report the' re­
sult. ( 

The 81ll'If!mary inquiry provided in So 6 refers to the grant 
of the certificate to the parties claiming it, but no part of 
the act allows third parties to de1l1&lld an inQuirye into 
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matters which ha.ve nothing to do with the genuinenesa 
of the grant. HeltOQ1l, BtU v. Gibbon (U W. R., 101.) 

One ma.nager eannot shift off the responsibility from him· 
self ang resign the appointhlent without the provision of It 6, 
being duly carried out. Jogodumba I:~ v. Jlircha kOlJr (17 
W. R., 269.) 

7. Itt it • shall appear that any p~rson 
Certificate of ad. claiming a right to have 

miniBtra.tipn to • charge of the property of a 
whom to be gra.nted. minor is entitled to such right 
by virtue of a will or deed, and is willing to 
undertake the trust, the Court shall grant a 
certificate of administration. to such person. 

If there is no person so entitled, or if 
such person is unwilling to undertake tiie 
trust, and there is any near relative of the 
minQI' who is willing and fit to be entrusted 
with the charge of his property, the Court 
may grnnt a certificate to such relative. 

The Court may also, if it think fit (unless 
Court . m~y ap. a guardian have been appoint­

point gUllrdian ed by the father), appoint 
su~h person as aforesaid, or such relative' or 
any other relative or friend of the minor, to 
be gua~dian of the person of the minor. 

e An administrator holding a certiflQII.~ under s. 7, is not 
bound to file ill Court periodical ~ounts of money realized 
llind disbursed on account of the minor. 

In re Sonkally Koonar (6 W. R., Mis., 53.) 
An application fQr the removal of parties appointed 

to take charge of the estate of a minor under &. 'j Jlust be 
supported by proof of malversation or miscondl~ct 811Ch as 
would dord sufficient ground for removal. • 

if;J.je8UrH ])abia v. Jogendff:J Nath!toy (23 W. R., 278.) 
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See B. 21 (7 W. Ro, 522.) 

S. 7 looks as much to the fitness of the relative as to his 
propinquity; and when two relatives 9laim the right to 
administer, the cour~ is at liberty to disregard the b.tfer 
qualification, and look to the fonner . 

..4.kima Bibee v • ..4.zeem Sarong (9 W. Rf 334~ 

In the grant of a certificate to a guardian under Act ·XL 
of 1858, unll'JIS under peculiar circumstances, fitness is to be 
pre{erred to mere relationship. ..4.man Khan '\T. HosMena 
Khatoon (9 W. R., 548.) 

• 
See also on this tlubject 4 W: R., Mis., 22 and 9 W. R., 555. 

The mere fact that a lJear relative who desires to have 
charge of the property is tI. Purda-nusheen is not of itsl'lf a 
disqualification such as would take away the right to claIm a 
coctificate under 8. 7. 

Kooroopool Koer v. The Collector oj Shahabad(2~W. R. 432.) 

A manager appointed to the estate 01 a minor cannot in any 
way get rid of or resign that trust ",ithout the permission 
of the Court, and without duly accounting to his successor 
for all moneys received and dIsbursed by hun. 

Kalee Pm/tad v. Puma Debia (15 W. R., 398.) 

A person claiming a right to have the charge of the PIO­
perw of a minor by virtue of a will is entitled, if the Will 
be a genuine instrument, to 11. certIficate of administratIOn, 
llOtwithstanding tlle existence of a natural guarUil111 of 'the 
millOI'. Bhubun MQhinee v. P1t9'IIQ Cl!lmder (17 W. R., 99.) 

8. The Court may call upon the Collect. 
Court may call or or Magistrate for a report 

for. report. uto reo on the character an~ qualifi. 
latlve or frIend. cation of any relativ~ 0 . r 
friendc;()f tl~e minor who may be desirous or 
willing ~ be entrusted with the charll'e of 
his prOperty or person. 
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9. If no title to a certificate be establish. 
" d' ·~.o ed to the satisfaction of the ICrocee lUg n n • • 

title to certificate be • Court by a person clalID.mg 
esta .... lished, and. if under a will or deed and if 
there be no relative '. • 
fit to be ent"usteci there be no near relative WIll-
with property- ing and fit to be entrusted 
with the charge of the property of the minor, 
and the Court shall think it to be necessary 
for the interest of the minor that provision 
should be made by the Court for the charge 
of his property and person9 the. Court may 
proceed to make such provision in the manner 
hereinafter provided. 

Under Act XL of 1858, s. 9, the Jqdge has no power to ap. 
,Joint the Collector as manager of the estate of the minor, until 
Ie is satisfied that no person has established title to a. 

"\'rtificate ullder a will or det'd, and that there is )10 relative 
wlllilig allli fit to be entrusted with the chargt' of the propertl. 
and both these alternatives must be proved to the Court 1Il 
the orrijllary way by evidence brought before the Court. 

H,ljder Reza v. Collector of P"rneah (22 W. R., 490.) 

10. If the estate of the minor consist of 
. . moveable prop e r t y 0 r 0 f 

When Court may 
1!l"ll.lIt certificatE' to houses, gardens or the like, 
P¥lic Curator or the Court may grant a certi­
other person. ficate to the Public Curator 
appointed under section IP, Act XJ.X of 1841 
(for the protection of moveable and immove­
able property aginst wrongful p088es8Wn in 
cf>rtain cases), or, if there be no Public 
Curator, to any fit person whom the Court 
may appoint for the purpose. 

The powers given by S8. 10, 11, a.nd 12 Act "":L of 1858, 
only accrue upon the ~appening of the contingency which Ie 
ment~oned in 8. 9. (20 W. R., 432.) 
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11. Whenever the Court sha,U grant a. 
Appointment 0 f certificate of ~dministration 

guardian. to the estate. of a minor to 
the Public Curstor or other person as aforesaid, 
it shall at the same time appoin.t a guardian to 
take oharge of the person and maintenance of 
the minor. 

The person to whom a certificate of ad­
ministration has been granted, unless he be 
the Publio Curator, may be appointed guardi­
an. 

If the person appointed to be guardian 
Guardian's allow- be' unwilling to disoharge the 

a~ trust gl"c1tuitously, the Court 
may assign him 'such allowance, to. be paid 
out of the estate of the minor, as under the 
circumstances of the case it may think < suit­
able, 

The Court may also fix such allowance 
Minor'S allow. as it may think pr9p~r for 

anee. the maintenance of the minor; 
and such allowanoe • and the allowance of 
the guardian (if any) shall be paid to the 
guardian by the Public Curator or other per­
son as afoIesaid. 

12. If tiie estate of the minor consbt, 
When Court may 

direot Oolleotor to 
t a k e charge 0 f 
estate. App 0 i n t· 
ment 0 C manager 
and gua~dian 
thereupo~. 

in whole or in part, of land 
or any interest in <iand, the 
Court may. direct the Collect­
or to take charge of the estate, 
and thereupon the Oollector 
shall appoint a manag~ of 



the property of the minor and a guardian of 
his person, m the same manner and subject 
to the same rules in respeot of such appoin~ 
meftts and of the duties to b~ performed by 
the malljge:te and guardian respectively, so 
far as the same may be applioable, as if the 
property and person of the nllnor were sub. 
ject to ..the jurisdiction of the Court of 
Wards. 

Sections 12,14,15 of Act XL of 1858, and so much of 
s. 21 of Act XL of 1858, as providefl that the Civil Court 
may direct the Colleetor to take charge of a.n estate, are 
repealed by s. 2 Bengal Act I~ of 1879. 

When the estate of a minor consists in whole or in I'&rt 
of land, or any interest in land, and when such application is 
made, the Court can only proceed to act ill accordance with 
the provisions of s. 12 of Act XL of 1858, and has 110 
Jurisdiction to grant a.nother certificate to allY fit persoll, such 
a conrse being confined to cases in whICh the proptJrty is of 
the des~riptioD indicat"d by s. 10. 

Sakhawat Allg v. Noorjehan Begum (1. L. R., 10 Cal., 429.) 

See 8. 3 (1. L. R., 7 ~l., 369.) 
When a.n estate is placed under the control of the Collector 

under s. 12, the Civil Court has no jurisdiction to interfere 
With the Collector in the charg~ of that estate (16 W. R., 263.) 

• 
Wh(>re JI. certificate under Act XL of 1858, granted 

to the two widows of a. deceased HindoQ, was recalled 
sim(1ly because, in consequence of .heir disagreement, joint 
IIlj.nagement had become impossible and !he Dilltrict Judge 
refusing the a.pplication of the wiciow, who was the minor's 
mothe,r to be tht' 801e ma.nager, directed the Collector tinder 

8. 12 ~o tak:charge,-held, that in the a.bsence of a.ny gTound 
to remove her Bummarily, the Court vn.s bound to grant the 
application of the minor's mother as the nearest relative, and 
to a.llow her the m&nB.geIDent until some cause to relove her 
wa.s duly made out. . 

• NfI'ariMe Dabee v. ColfM:tO'l' oj 24 P4rf}'lmM,l", (23 ~ R., 330.) 
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Where the joint property of an undivided !oint family 
govemed by the Mitakshlj.ra law is enjoyed in its entirety by 
the whole family, and not in ahares by lIhe members, one 
member has not such an interest therein.as is capable of being 
taken charge of, and .epara.tely managed under the pro'V<:sionll 
of Act XL of 1858. Bheo Nundu7I v. GI,urUlfliT/, Koeree (21 
W. R., 143.) 

See also 23 W. R., 206. 
For duties of a manager appointed by the Collector under 

I!. 12, and of a manager acting under the Court of Wards, see 
(10. W. R., 273.) . 

Where, on the application for the appointment of a 
manager to a deceased Rajah's estate, a Zillah Judge notwith­
standing a contention &II to extent of a minors interest passes 
an order strictly within the provisions of s. 12, Act XL of 1858, 
his successor acts without jurisdiction in specifying the shares 
of the minor. 
- Collector of Ti'l'lwot v. Rajcooma'l' Deo Nnndun Sing (10 

W. R., 218.) 
Where a trust is created under a will for certain purposes 

mentioned in the will,-e. g., the maintenance of religious 
worship, charitable institutiona, &c., ...... the properties belonging 
to the trust cannot be taken charge of by the Collector under 
Act XL of 1858. 

Rajessuree Deb!la v. Jogendra Hath Roy (23 W. R.: 278.) 
Where two p:>rties were fighting to get hold of the 

property of a minor who was likely to suffer if tt remained 
ill the hands of E'ither, the Court ordered it to be made over 
to the Collector under s. 12, Act XL of 1858, with direction to 
appoint a manager and guardi\n. (17 W. R., 269.) 

A Judge h&ll no power to appoint a party to be the ghar­
dian of a minor and to direct the esta.te of the minor to be 
placed under the m'1n8£~ent of the Court of Wa.rds. What 
he has the power lfIJder the s. 12, Act XL of 1858 is'to direct 
the Collector to ta.ke charg.e of the estate, and then it will 
l:.ecorue the duty of the CoTIector to appoint a manager and 
a guardian in the 8Il.Ille manner, as if thE' minor'liproperty and 
Jlerson 'Were subject to the Court of Wards. (23'W. R., 348.) 

13. In all enquiries held by the (Civil 
Costs:r enquiries. COurt under this Act, the 

Court.m~y make such order
l 

as to the pay­
ment of costs by the persons on wh~se applica-
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tion the enquiry was made, or out of the estate of 
the minor or otherwise, as it may think proper. 

}4. Whenever one or mot:,e of the pro-
w hen ci v il prieters of an estate which 

Court may d"e?1'· has come under the jurisdic­
Collector to rel;&ln iion of the Court of Wards on 
charge ofshares and •• • 
p~rson8 of certain account of the dlsqualifieation 
minors. of all the proprietors, c~ses 
to be disqualified, and the estate, in conse­
quence, ceases to be subject to the jurisdiction 
of the Court of Wards, notwithstanding the 
continued disqualification of one or more of 
the co-proprietors, the Collector of the di~ 
trict in which the estate is situate may re­
present the fact to the Civil Court; and the 
Court, unless it see sufficient reason to the 
contrary, shall direct the Collect.or to retain 
charge .of the persons and of the shares of the 
property of the still disqualified proprietors, 
during.too continuance of their disqualifica­
tion, or until such time as it shall be other­
wise ordered by the Cou»t. 

The Collector shall in such case appoint 
a guardian for the care of the persons, and a 
manage!' for the charge of·theeproperty, of 
the disqualified proprietoJ.'S, in the manner 
prescribed in section 12. 

If tht property. be situate in more thau 
P 

~. f one district, the representa-
rOVlSlOD or case • 1..~11 be mad b~ h 

of estates situated tion SUllo e I t e 
in more than one C1ollector who had tlte gene-
dlstrlot. ...' • rru managent of the property 
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under the Colll't of Wards, to the Civil Conri 
of his own district, and the -orders of the 
Court of that district shall ha'Ve effect alto in 
other districts in which portions of the proper­
ty may be situate. 
This 8ectitm is locallg ,.epealecl by Sec • .i Act IX (B. 0.) of 1879. 

U»der s. 14 of Act XL of 1858, an estate ooaaes t'o be 
lIubject to the jurisdiction of the Court of Warde when any 
of. the co-proprietors a~ta.in ma.jority; but the Judge mar. 
on the a.ppbca.tion of the Colla,-tor, direct him to retam 
cha.rge of the persons a.nd shares of the still disqualified 
J,ropript.ors dllring the continuanco of their disqualiticati\:m 
~r untillillch other time B& may be otherwise ordered. (W. It. 
Sp., Mis., 2.) 

15. The proceedings of the Collector in 
.~ Control of pro. th~ charge of estates. under 
eeedings of Cl>l1ect· this Act shall be subJect to 
or, the control of the superior 
Revenue authorities. 

This section iii locally repealed by Sec. 2 Benga,l Council 
Act IX of 1879. 

16. The Public Curator and every other 
Public Curator administrator to whom a cer­

&e., to fUrIllilh in~ tificaJ;e shall have been grant­
ventory. ed under section 10 s~all~ 
within six months from the date of the certi­
ficate, deliver in tCourt an inventory. of. any 
immoveable property belonging to the millor, 
and of all suoh su.nts of money, goods, effects 
and things as he shall have received.tPn account 
of the estate, together with a statement of all 
debt~ due by or to the same. 

AII(i the Public Ourator and eveq suoh 
and' ann u a 1 other administrator shall 

~ouuta. furnish. annually I Within 
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three months from the close of the yoor of the 
era. current in the district, an account of the 
prop¢y in his cha.rge, exhibitiIlg the amounts 
received and disbursed on account of the estate, 
and the balWlce- in hand . 

.If any relative or friend of a minor or 

P d
' if any public officer, by netition 

moee mg ooon· to th C urt h II f" racy of Inventory or eo, s a Impugn 
ace 0 u n t b e the accUJaCY of the said in" 
Impugned, ventory and statement or of 
any annual account, the Court may summon 
the Curator or administrator and enquire sum­
marily into the matter, and make such order.. 
thereon as it shall think proper, or the Court 
at its discretion may refer such petition to any 
subordinate Court. 

17. All sums received by the Public 
Payment of Bur. Curator or such other adminis­

pluB mto treasury trator on account of any estate, 
Investment.. in excess of what may be re-
quired for the current eXp'enses of the minor 
or o! the estate, shall be paid into the public 
treasury on account of the estate, and may be 
n:v:es~ ~rom time to time in.the public secu­
rItIes. 

1.8. Every person to whom a certifieate 
Powers of peaon shall have been granted under 

to whom,oertmc&te the provisions of this Act may 
granted,ln ma.n.a.ge. • th . 
meut of mmor'. eXerCISe e same powe. In 
estate the .ma..nagement of th8' estate 
as might have been-exercised by the proprietor 
if not a. minor, a.nd may collect and ~y all 
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just cla,ims, debts and liabilities due to or by 
the estate of the minor. 

But no such person shall have poWi3r to 
sell or mortgage any immoveable property, or 
to grant a lease thereof for an"! period exceed­
ing five years, without an order of the Oivil 
Court previously obtained. 
• No greater powers can be exercised by a dB facto g~i&D, 

who has not legally completed his right to manage a minor's. 
estate, than can be exerc;s~ by lit guardian duly appointed 
under Act XL of 1868, with reference to whtch Act his 
powers Ulust be determined. 

Abha&si Begwm v. HoJw,ru,',," Rajroop CoolJwar (1. I ... R., 
4 Ca.l., 33.) 

But Bee (1. L. R., 4 Cal., 76) and (1. L. R., 4 Cal., F. B., 
9~9.) quoted below. 

The mother and guardian of a Hindoo minor, though 
not a guardIan appcunted under Act XL of 16Q8, when 
acting bona fide and unde:\' the l'resllure of necessity, may 
sell hIS real estate to pay ancestra.l debts and to provIde for 
the maintenance of the minor. 

Soo?lder Narain v. Benuu,d Ram (1. L. R., 4 Cal., 76.) 
The rules laid down in Act XL of 1868, from s. 18. 

downwards, apply only to certificated m~agers and tu 
guardianll appointed under the Act. 

Section 18 applies in terms to a. ma.nager a.cting under 
a certificate, and to such manager only; it confers ~ hIm 
generally the powers of the owner, but in regard to acts 
of alIenation beyond certain limittl, it :-equirell that h~~ acts, 
m order to be .valid,lIfIhould have the previous. satlction of 
the Court; suell pNvisiOllS are altogether unsuitable FO the 
case of a tl\anager el1tll'*ly unconnected WIth the Court, • 

There is no i1'ldication tn Act XL of Hl58..J>f any intentiOn 
to alter or affect any provision of Hindu or 1fIaho~edall law, 
as to guardians who do not avail themselves of "the Act. 
The scope of the enactnlent is merely to remove legislative 
proh~l1tion8, to confer expressly a certain junsdietlOn, ~d 
to defin~exactly the position of those who avail themselves 
ot, o~ are brought under the Act, leaving persons to WhOUl 
auy e~iiltiDg rules of law apply, unaffected. 



.tam 0"'"''''''_ a~tty v. lJrojo Nat'" lloaum.Iar 
(1. L. R., 4 Cal., F. B. 1)29.) (4 O. 1.. R., 24'1.) 

. A mortgage of- the property of a minor made by the 
adminiitrator appoinWd under Act XL of 1868 111 i'llvalid 
unless "the sa.natlOn of the Oourt has been l>reviously obtained 
under B. 18 of the Act. 

...where thAdmhtistrator was 8 '\led, as representing the 
miA, by the mortgagee, and made no defenCE' to the mit, 
and the property was Bold, under a decree so obtained, to 
the mortgagee, by whom it was again sold to a third person, 
'Who knew that the administrator he.d executed the mortgage 
in that capacity,-held, that the decree did not protect the 
mortgagee, who purchased at the Court sale, nor hei' vendee 
from a suit by the minor for recovery of the property. 

b6bi Dutt Sa1l.oo v. Subodra Bl'bee (I. L. R., 2 Cal., 283.) 

A guardian to whom a certificate had been granted 
unger Act XL of 1858, having obtained under s. 18, an 
order of a Court authorising the raising of money ~I:l)t 
mortgage of the minors immoveables, mortgaged accordingly. 
In the order so obtained, the rate of interest at which the 
money.was to be raised was not specified. On a question 
whether, their beil1~ no proof of the necessity or expediency 
of agreeing to pay mterest at a rate so high as 18 per cent, 
the agreement to pa.y at this ra.te was rightly set aside by 
the High Court, which decreed interest at twelve per cent. 

HeldJ that the proper construction of the order, and 
the 011e mol,t favora.ble to the lender, regarding the rate 
of interest was, tha.t the guardian was authorized to borrow 
only at a reasonable rate of intfrest ; and that consequently 
the .,decree Qf the High Court was right. 

GangapersJw.d SMU v. Na"'arani Bibi (I. L. R., 11 Cal., 379.) 

On ap application under s. 18 c¥ Act XL of 1858 for 
leave to deal with the property of an- infant, the Civil 
Coflrt is bound to determine the question whether the 
proposed mode of dea.ling with it- would, if sanctioned be 
for the bel~fi.t of such infant: and the petition should 
contain all tne materieJs reasonably required to enable the 
Court"to decide that question. 

The decision of Garth C. J., in (I. L. 
followed. 

In the matter of ~ pe'titi()lf, of S",""" 
~a (L .L. B., 6 OIl, 161.) 

R., 15 ~., 363) 

O'k'" J[ookJto.. 
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p". Garth, C. J.,-Previoualy tothe fIlMing' of A.ct XL 

of 1858, where & suit was brought by a minor 00 oomiag {)f 
age, to recover property IIOld by hia gu&rdiaD. during hia 
minority, it was genemUy incumbent u.pon the ~ to 
prove that he acted. in ~ood faith; that he Made proper 
xnquiries as to the necessIty for the ale ; and had hOnestly 
satisfied. himself of the existence of that ~ty. Now 
under So 18 of that Act, ,the Civil Ceurt not only has the 
power, but is bound, to inquire into the circumstance!J of 
each ease and to determine whether, as a matter of law and 
prudence, it is right that any proposed sale or .mortgage of 
th~ minor's property should take place; and if the Court, 
upon the materials and information brought before it by the 
guardian, makes an order for sale, a purchaser under such 
an order is not bound to make the same inquiry which the 
Judge has made, and to determine for himself whether the 
Judge . has dOlle his duty properly and come to a right 
concluBIOn . 

• ~ Where a plaintiff alleges fraud or illegality as a ground 
for setting asiae a. sale made under 8. 18, the onus lies upon him 
to make out a. prima facie case of fraud or illegality, and to show 
that the debt which fonned the consideration for the sale in 
such case, was one for which the minor was not responsible. 

SiJchur Ch1l!nd v. ])ulputty Singh (L L. R., 5 Cal., 363.) 
A lease for a term of 12 years, but renewable at the 

pergunnah r&te and transferable in its character, granted by 
a certificated ~rdian without the authority of thp Court, 
is void ab initw, and will, therefore, not avail the lelllll!e, even 
for the period of five years for which such guardian is at 
liberty to gr&nt the lease. 

• Held, accordingly, that in the case of ijmali property, 
whether such a leMe Wa.8 executed by the guardian conjointly 
with the co-sharers of the minor, or separ&tely, the minor 
was entitled to eject the J,sl!ee as t~pa.sser in respe<;t ol. his 
own share withoutc.naking his co-sh&rers partIes to tne Buit. 
~ whether such • lease granted by a certificated 

guardian conjointly with the co-sharers of a mirIor and thus 
creating one and the same tenancy, i8 not also voie 808 against 
the co-sharers. Held, also, that" transfer made by a person 
in the capacity of a certificated 2uardian before the actual 
wile of the certificate, but after the ordeJ'Jil for its iasue have 
been made i~ his favor, and after his l'f'COgnition as a certifi­
cated guardian, is a transfer within 8. 18.of Act XL of 1858 •• 
H~ Nfli'm. Singh v. '1'. D. Noran (L 1.. R., 15 Cat, (G.) 
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A ))utnic1ar obtained decreeI for the ea.haneement of the 
l'ent of holdingl in the poII8eI8ion of the widow of a deceased 
tenant, one decree tieing in respect of 1&nd formerly held by 
'the l&tter, and the other in respect of a holding purehasea 
by th#widow, on behalf of her minor Ion by the deceasedt 
whilst the enhancement suits were pending. The widow also 
aigned KabulT:tB .-elating to both tenancies, agreeing, &I 
mother ef the minor to pay the enhanced rent. 

Held, that as the putnidar was entitled to sue tor en­
hancement, and it was not to be presumed that the mother 
held adversely- to her son ; also as she had come to what she 
believed to be and was, a proper arran~ement, the son on biB 
attaining full age, and entering mto possession of the 
tenancies, was bound by the Ka.buliyats. \ 

Watlon and Co. v. Sham Lal Kitter (I. L. R, 15 Cal., 8.) 
S. 18 of the Bengal Minors Act (XL of 1858) does nob ' 

imply that a sale or mortgage or a lease for more tha.n five 
yea.n, executed by a certificated guardian without the sanctiOll 
6f the Ci vii Court, is illegal and void ab initio; but tM 
proviso mel!ns, that in the absence of such sa.notion, the 
certificated guardian who otherwise would have all the powers 
which tae minor would have, if he were of age, sliall be 
relegated to the position which he would occupy, if he had 
been granted no certificate at all. If anyone chooses to take 
a mort~age or a lease for a term exceeding five years under 
these clrCumstances, the transaction is on the basis of no 
certificate baving been gmnted. . . 

* * * * * 
Held, tnt even if mortgages executed by a certificated 

guardian without th .. sanction req\J.ired by s. 18 of the Bengal 
Min8n Act were void, the section did not make them illegal ; 
and with reference to s. 65 of the Contract Act, the plaintiff 
eould 90t obtain a decree for a declaration, that the mortgage 
was inopera.tive &8 against his share, 'xcepte on condition of 
his Ulaking restitution to the exteut of anY' monies advanced 
by the defendant under the mortgage deed which had gone 
to the benefit of the plaintiffs est&te or had been expended 
on his mainteAnce, education, or marriage. 

Gih-aj BoJ:""'" v. Krui Hamid Ali (I. L. R., 9 All, 341.) 
But see on this point the decisiona of the Wcut~ Hillh 

Court (L L. R.. 16 ou., 40) quoted above, and t£. L. R., 16 ca1., 
62'1) and (11 C. L. R, 3j5,) quoted below. 

The All&haba.d High ~urt also held a different vie~ from 



r 
the present in the case ()f CkilMum Sing v. 8wbran ]{ua1' 
(I. L. R., ! All., '902.) 

• A _Ie of I/o minors immoveable !,roperty by a guardian 
apJlC?inted under Act XL of 1858, an Wlio was also the J{ urla, 
of the joint famill 'of which the Ulinor was a member, is 
invalid if made WIthout the sanction under s. 18, even though 
the eale may ha.ve been for the bandit of lite mOnor and ma<ie 
in good faith to payoff the debts of the ancestor. Where, 
howllver, it WIL8 found that the purchaser had acted 'bona.fidc 
and had ~d a fair price for the property, he was held entitled 
to a refund of so much of the purchase-money' &8 had been 
eXpended for the benefit of the minor. 

Sk'Uf"1'f.tt Ckatttl'l'jee v. Rajlei866'n MOl)lcMrjee (15 B. L. R., 350.) 
Where a ~ardian, appointed under Act XL of 1858, 

mortgaged certain immoveable property of the minor without 
ubtaining the sanction of the COurt nnder 8. 18 of that Act, 
and it appeared he was related to and jointly interested with 
t):e minor in the management of the property, held, that. it 
was not a sufficient caul!e to recall the certificate, unle8!l it 
was made clear that in the mortgage-transa.cti,ms he had 
acted in good faith, or had injurt>d or was likely, or haJ 
intended to injure the ;nterests of the minor. 

In tke petition BUBWnto Cocwnar 071,016 (15 B. L. R., 351 ,note.) 
Where a guardian had mortgaged certain property of a 

minor without previously obtaining the sanction of the 
Court, under s. 18 of Act XL of 1858, but it was found that 
the mortgage-transaction was a {lroper one, and there had 
since been a decree in a suit in which the minor was properly 
rep resented under which the property had been sold, the 
irregularity as to the mortftage oeing made without the 
sanction of the Court was not allowed to prevail. . 

'&ljotOO'fl,niBaa v. Ooluck ChuMer Sen (15 B. L. R., 353, note.) 
A lease grant~ by Itlguardian of mi'lor's propertf who 

has obt&ined a eereificate under Act XL of 1858, for a ~rm 
exceeding five rears withovt the sanction required by s. 18 
of that Act is mvalid. 

Bkupendra Nara!J<¥ll Dull v. NtrTnj Ck'llllfd JtMUlol (I. L. 
R, 16 cat, 627_) 

A mortgage without the sanction of the Judge by " 
guardia.\l of a _nor appointed uuder Act XL of 1858, is 
absolutely void, and a decree obtained upon a mortgage 80 
executeq. cannot be enforced against thEPproperty of the minor. 

But:hraj Ram Y. Ram KiMen 8i1l(J (11 C. L. p.., 345.)' 



19. It sha.ll be lawful for any rel&tive i)f 
Relative or friuil friend of a minor, at any time 

mal sue for aooount. "during the continuance of the 
mUrority, to sue for an acco1111t from any ma .. 
nager aPNintiQd under the Act, or from any per­
son to whom a certificate shall have been grant­
ed' under the provisions of this Act, or from any 
such maRager or person after his removal from 
office or trust, or from his personal representa. 
tive in case of his death, in respect lof any 
estate then or formerly under his care or 
management, or of any sums of money or 
other property received by him on account of 
such estate. ..... 

As s. 19 Act XL of 1858 ha.s provided a specia.l procedure 
for il'l1pugniRg the accounts of 11. manager, 'IJiz, by a regular 
~uit ~ a relative or friend, a District Judge ought not, on 
the mere a.pplica.tion of a friend, to call for and go into the 
accounts in a. summary way under s. 21. (2 Hay 113.) 

20. If the disqualification of a person 
Continuance of for whose benefit a iuit shall 

snit after disqua.lifi. have been instituted under 
cation cases. this Aat cease before the final 
d~cision thereof, it shall be lawful for sl1ch 
person to continue the prosecution of the suit 
on IDS' own behalf. I. 
• 21. The Civil Cou;rt for any sufllcient 
Revocat i# n of cause may recall any -certificate 

ee~ificate. granted underthis Act, andrnay 
direct the Collector to take charge of the 
estate, or may grant a certificate to tht Public 
Curator or any pther persollt as the case may 
be ~ and may cotnpel the person whose· eertifi .. 



Am NO. XL 0' 18&8 • 

• te has been reeaJled to make over the property 
in his hands to his successor and 10 account to 
weh successor for all monies ~ived a.nd pis. 
bursed by him. 

The Court may also for bY, sufficient 
Removal of guardi. cause remove any guardi.an 

an. appointed by the Court. 
So much of this section a.s provides tha.t the "Civil Court 

may direct the' Collector to take cha.rge of a.n est&.te hu been 
locally repealed by Sec. 2 of Bengal Council Act IX of 1879. 

Where a.n a.ppliea.tion is ma.de under the provisions of 8. 
11, Act XL of 1858, to have a certifica.te granted under th.t 
Act recalled, a.~d a flesh certificate granted to another, the 
aPI>liC&llt should set forth in hiS petition a bufficient cause for 
Buell.. course being taken, and the Court should thereupon 
prOceed to enquire judicially whether such sufficient cause 
Je ellt&. blished. • 

Bakhawat AUy v. Noorjehan Beg'lllfTl, (I. L. R, 10 Ce.l., 429.) 
Quaere, whether the Judge of a. District Court ie compe· 

tent to call upon a. person to whom he grants a certificate, 
under Act XL of 1858 to furnish security; and whether, 
where he hB.B done so, and security bonds have been given 
to him, he can a.ssign them in the manner provided in B. 

25'1 of the Sv-cC8!JBion Act 1865 . 
..tmar Nath v. Thaltwr JJa" (I. L. R., 1\ All., 248.) 
The order of a J udge, rej~cting an appliea.tion for the 

removal of a gua.rdian, under Act XL of 1868, is appea1a.ble. 
In the mattm- of the petition of JloMndra Nath J[ookherje6 

(7 B. L. R., Ap. 6.) 
Act XL of 185¥oes ~ot empowtlr a Judge to 'remove 

summarily a. guardian not apJ>Oilited by the Court, but Wide!' 
a will Of the minor's grandfa.her. 

,LaJ;hi PriytJ Dali v. No1n.n. OhtJAld,m Nag (3 B. L. 10, A. C.37.) 
A certificate granted under e. 7 Act XL of 1868, can 

be reea.lled under s. 21. Where the a.pplication for reoall 
is based 01'l:- charges of waste and mism&nagement, the certi· 
ficate may be so recalled without an.r account having previ. 
ously been taken in a. regula.r suit under 8..19. 

In the~eition of Shurwar Khan (B. L. &, sup. vol.,?W.) 
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It is not ne~ to institute a regulAr civil suit in order 
to obtain the revocatIon of a certiftca.te of guardianpip. (3 
N. W. P. H. C.) 1_) 

~ere a case is started showing that the elder tIOns are 
negleCting their duty as ma.nagers of an eJltate to 000 mate­
ria.l injury of a minor 1I0ll, the Judge is bound to institute 
inquiry. (8 W. &,'278.) 

Acts of waste on the part of a widow in reg&!d to her 
husb'and's prop!rty, if proved, would be a ground for with­
drawing a cerplficate granted to her, under Act XL of 1868. 
Bhagtoanee KoontCq,r Y. Parbuttg ]{oO'lll/JJ(1.r. (~W. R .. }fill. 13.) 

A person apprehending danger to the health orl life of 
a. minor should ask the Court's interference under s. ~1, Act 
XL of 1858. (2 W. R., Mis. 6.) 

S. 21 refers to the procedure as betweel dischargl3d 
glla.!ldians and their successors, and not to a case where the 
contest is between tlle owner of the estate and a dischar~ 
guardian. (4 W. &, Mis. 3.) 

Selling .the minors property, or s.llowing rrtions of it 
to be unnecessarlly sold, Justifies the recall 0 a certificate 
of gua.nhanship. 

Goonomonee DaB8ee v. Bhaba8oondoree DaBBee(18 W. R., 258.) 
Where a guardian without any sufficient cause and justi. 

fica.tion Withdrew an appeal made to set aside a sale of the 
estate of the minors, and at the same time dealt with the 
auction purchaser and obtained a putnee of a portion of that 
very property ill the name of his own wife, his (1ertificate 
of guafihanship was cancelled. • 

.Petamber Dey v. Ishan Chunder Dutt 18 W. R., 169.) 
Where charges of immorality were brought against the 

holder of a certificate, under Act XL, it was held to be the 
duty of the Judge to enquire into t~ t~ of the charges 
an<\, the fitness of the certificate·holder. 

Kohunuddg Begum v. Oomdutoo,/,f/,iua (13 W. R., 454.) 
Where a_ application is made for & certificate under Act 

XL of 1858, a partl asserting cert&in rights adversely to the 
minor cannut be adulltted as a party to tlie record, but must 
seek his lemedy in a regular suit (9 W. R., 343.) • 

The accounts which a judge can calI for under s. il are 
those which a discha~ed guardian is to furnish to his sue· 
~eltBOr in offioe, and the only way in which a guarttian reo 
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1iMniag office can be made to furniah 8llch ~IlDits ill by .. 
regular fnit broughi by a. relative or friend of the minor. 

Ram Dyal v • .Amrit LaU (9 W. R., 556.t 
The law provides no limitation Q' M the time ~thin 

which an application for certificate under Act XL of 1858 
ilr to be made. 

Por(YfI/,(Uoondof'ee v. 2'fJ/I'a8oondo'88 (9 W. B., 343.) 

22. The Civil Court may impose a :fine 

P rut f 1 
not exceeding five hundred 

en y ornegect \ h 
or refll8a1 to doliver rupees on any person w 0 may 
accounts 01' pro· wilfully neglect or refuse to 
perty. deliver his accounts or any 
propP-rty Jp his hands, within the prescribed 
time, or a time fixed by the Court; and may 
r~Iize such fine by attachment and sale of his 
property under the rules in force for the execu .. 
tion of decrees of Court; and may also commit 
the recusant to close custody until he .shall 
consent to deliver such accounts or property. 

23. The Civil Court may permit any 
Civil Court may person to whom a certificate 

permit registration shall hav~ been granted under 
of trust, &c. this Act not being the Public 
Curator, and any guafd.i.an appointed by the 
Court, to resign his trust; and may give him 
a discharge thereyom on his accoun~ing to 
his successor~ duly appointed, for all monies 
received and disbursed by him, and making 
over the property in his hands. 

24. The Public Curator and every other 
Remuhel'ation of administrator to whom a cer .. 

Public Curator, &C. tificate, shall have been grant-
ed. under section 10. shall be entitled to reooive 
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such oo~mi8Sion n()t exceeding five per cen­
tum on the .sums received ~d disbursed by 
him, or such other allowance, to be paid out of 
the- minor's estate, &s the Civil Court shall 
think fit •• 

25. Every guardian appointed by: the 
~Ull.rdjall8 of miu' Civil COurt. or by the Collect .. 

or to provid'e for or under this Act, who sha.ll 
educatiou. have charge of any male 
minor, shall be bound to provide for hifedu .. 
cation in a suitable manner. 

The genera.l superintendence and control 
. Act XXVI of 1884> of the edu~ation of all auch 
declared applicable. minors shall be vested. in the 
Civil Court or in the Collector, as the case 
may be ; and the :r.rovisions of Act XXVI of 
1854 (for making better provision for the edu .. 
cation of male minars subject to the super .. 
intend-ence of the Oourt of Wards) shall, so 
far as is consistent with the provisions herein 
contained, be applicable to the Civil Court or 
to the Collector, as th~ case may be, in respect 
to such minors, and to every such guardian • 

. .. Repealed by Bengal Act IV of 1870, 8. 86 80 far • as it reo 
lates to any guardian appointed th~eun"r. 

26. For the purpo!es of this Act, every 
Person' under person shall be held to be a 

181 yea r she 1 d minor who has not attained th€ 
mihara. age of eighteen years_ • 

The period of minority among Hind"s, by the operatioll 
of Act XL of 18518, extends to ~!ghtecm years, as well withiI 
tM ori8i~ jurisdiction of the High Oourt, as twithift ~ 
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j.riildiction of the Civil Courts in the mofussil, and that 
whether the father is alive and of full age or Dot. 

JoduatA Nitter v. BOZ!JfJCM:ruJ Dutt ('113.' L. R., 607.) 
An application for a certi6.cate und~r Act XL of J868 

(which if successful, would, in effectj prolong the minority of 
a.n infant from eighteen 1;0 twen~y one), should n<?t be gran~d 
'wilen the alleged minor 18 admIttedly on the pOint of attaIn­
ing the age of eighteen, unless under particular circulllS­
tances, as where very great weakness of mind is proved, 
01' where it is shown that there is some absolute necessity for 
making lIuch order. \ 

.In the matter of the petition of Nazirun (I. L. R., 6 cal., 19.) 
(6 C. L. Ro, 210.). 

Effect of Acts by the minor :-
The Acts of a minor are only voidable not absolutely void. 

'l'he 'PUrcbasers of the right, title and interest of a judgment. 
debtol' sued to obtain immediate possession of the property 
puNhasE'd at a I!II.le held in execution of a decree, after st'tting 
aside an usufructuary mortgage exec!lted by the judgment­
debtor while a minor. Held, that until a transa~tion '\oIy a minor 
was avoided by some distinct act 011 attaining majorlty it 
must be considered valid. • 

lIari Ram v. Jitan Ram (3 B. L. -n., A. C. 426.) 
The plaintiff sold certain property to the defendant, and 

now sued to recover back the pro:rprty, alleging that at the 
time he sold it he was a. minor, an that consequently the con­
tract was a void contract. It appeared that, though the plain­
tiff was a minor at the time of the sale, he was then within a. 
few months of his majority, and that, since that time, so long 
a period had ela.psed that the pI'tsent smt only escapes being 
barred by a single month. In other words, the plamtifi, for 
eleven years after he became a major, stood by, and allowed the 
defendants quietly to enjoy possession of the land. Held, ,that 
the plaintiff was not ~title"to succeed ill the su~t in consequence 
of his Silence for eleven years, which had not been explained is. 
any lIUUlUtlr whatever, and which may therefore be taken as a 
sufficient rati6.cation of the sale. 

Boidonatb. Dey v. Ram K",Mre Dey (10 B. L. R.},326, note.) 
A conveyance by a minor is so far imperfect that it may 

be a"¥Oided by the minOT when he comes of age. But, unless 
after comitSg of age, he promptly does SOD:\e act to repudiate 
the contract, it must be taken against him that he ratines it. 

Doorga Ohurn Shaha, v. Ram NfJIf'1IMI lJus (10 B. L. R.. 
327, note.)' 
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27. Nothing in this Act sha.ll authorize 
• the appointment ofa Guardian 

Act not to author. f th f f 1 
ille • appointment ,0 e person .0 a ~ e 
of guardillntl of oer. whose husband 18 not a mmor~ 
.ain married women th . t t f 

and other pel'Pns. - or . e appom men 0 8. 
guardian of the person of any 

miilor whose father is living and is not a 
minor; aH-d nothing in this Act shall authorize 
the appointment of any person other tha.n· a 
female as the guardian of the person ,?f a 
female. 

If a guardian of the person of a minor be 
Guardianship in appointed during the ~ority 

(lertain cse8S when of the father or husband ··of 
to ceasll. the minor, the gUl1rdianship 
shall.cease.as soon as the father or husband 
(as the case may be) shall attain the age of 
majority. 

A Mohamedan father of the Sbia Bect ill entitled to the 
cllstody of a daughter, above the age of 7 years as against 
the motlier. The decision in Fuseehun v. Kajo (1. L. R., 10 
Cal., 15,) has no application to a case where the father hi 
seeking to get custody of his daughter. 

Lardli Begum v. Mahomed A-hlir Khan (I. L. R., 14 Cal., 615.) 

28. All orders passed by the Civil or by 
Appeal., any subordinate Court under 

tIps Act shall be open to app&J under the 
rules in force for appeals, in miscellaneous 
cases, fro:r;n. the orders of such Court and the 
subordinate Courts. 

Any person who, bein$ It party to proceedings taken 
under Act XL of 1868, ill mjuriously affected by ~ order 
passed thercol\, is, under 8. 28 of thAt Act, entitled to an 
appeal. • 

In the ~ 0/ th4 peeition 0/ Na:irfm (I. L. R., 6<M, 19.) 
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Where" Judge cancels hii own order and iJl~inte the 
(JoUector to take clw'ge of a minor's estate, a fnend of the 
minor may on his 1Jehrilf appeal. under a. 28", (13 W. R., 206.) 

Onl]' peNons claiming a right to have charge of property 
in trustjoc a minor have a right to make applications cnnder 
Act XL of 1858, and they only can appe&l under a. 28. A 
fl).ere c~editor has no loc'UI 8twi. 0 

JL8tooa Bibee v. O&bbon (12 W. a, 101.) 
The &ppeal given by s. 28 of Act XL of 1858, is subject 

to the ordmary law of appeal laid down in the Burmah Courts 
A~. ' 

• No appeal, therefore, will lie from an order refusing an 
application for the issue of a. certificate of &dministration 
under Act XL of 1858, it being impossible to place any 
l'lpecific money valuation on such an application. 

in re Jlulla Adjim (L L. R., 14 Cal., 361.) 

'. 29. The expression "Civil Court" as 
Ooustruotion of 

" Ci.vil Court" Pow. 
er~ of Supreme 
Court not alleoted. 

used in this Act shall be held 
to mean the principM Court 
of original jurisdiction in the 
district, and shall not include 

the Supreme Court; and nothing contained...in 
this Act shall be held to affect the powers of 
the Supreme Court over the person or property 
of any minor subject to its jurisdiction. 

Unless the contrltry appears from the con. 
Number. text, words importing the 
Gender. singular number shall include 

the plural nUfilber, and words importiD.g the 
plural number shall include the singular 
number; and words importing the ,J11aBCuline 
gender shall include females. 

The Court of the Judicial Commilsioner of Assam is a 
Civil c&trt contemplated by s. 29, Act XL of 1858. 

Kaleelca Per,kad Bh:uttacharje6 v. Dul:hina. Kalee lJabu 
(W. R., ~864, Mis. 34.) • 



CURATORS 
IN 

C-A S E S -0 F sue C E S S' ION S. 

ACT NO. XIX OF 1841. * 
PASSED ON THE 6TH OF SEPTEMBER 1841, 

An Act for the protection of movable and im,mo­
ooble property again8t wrongful p088es8ion in casell 

of succes8ion8. 
1. 'Whereas much inconvenience has been experienced 

Preamble ' where persons have died possessed 
of moveable and immoveable property, and the same has 
been taken upon pretended claims of right by gift or suc­
cession; the difficulty of ascertaining the precise nature 
of the moveable property in such cases, the opportunities 
for misappropriating such property and also the profits 
of real pr@perty, the delays of a regular suit when vexa­
tiously protracted, and the inability of heirs when out of 
possession to prosecute their rights, affording strong 
temptations for the employment ~f force or fraud in order 
to obtain possesl>ion; and whereas, from the above causes 
the circumstance of actual posses-ion, when taken npon 
a successiop., does not afford an indication JJf rightful title' 
equal to that of a decision by a Judge alter hearing all 
partfes in a summary suit, though 8~ch summary suit may 
not he sufficient to prevent a party removed from possession. 
thereby from instituting a regular suit; and whereas such 
su~ suit, though it will take away many of the 
temptatIons which exist for assuming wrongful povessiOil 
upon a succession, will be too tardy a remedy 40r obviating 
them all, esp~cially ~ regards moveable property; and 

• Extendedio K&draa and Bombay by Act VIn of 1842. 
o 



Am' NO XIX OF 1841. 

whereas it may be expedient, prior to the fletermination 
of the IIUlJUlWY suit, to appoint a curator to take charge of 
property upon' a succession, where there- is reason to ap­
Prehend· danger of ~pptopriatiOll, waste, or neglect, 
and 'Where such appointment will, in the opinion 'of the 
authority making the same, be beneficial under all the 
circumstances c4 the ease; ud wbeteas it win be very 
convenient te itltedtlle with succession!! to estates by 
the appointment of curators. or by summary suits, UnlellS 
satisfactory grounds for fluch proceedings, shall appear. 
and unless snch proeeedillge. shAll ~ required by or on 
behalf of parties giving SIltisfaetory proof that they are 
likely to he materially prejudi ced if left to the o!dinary 
remedy of a regular suit:-

It is DeNby enacted that, whenever a pel'SQn dies 
leaving property, mgvcavle or immove­
able, it shall be lawful for any person 
claiming a right by succession thereto, 
or to any portion thereof, to make 
application to the Judge of the Court 
of the district where any part" of the 
property is found or situate for relief, 

PerIon ('jaiming 
rlg.b.t by succellsion 
to property of 
cleceased may apply 
for relief against 
wrongful posses­
mon. 

either after actual posses&on has been taken by another 
person, or when forcible means of seizing possession are 
apprehended. . 

2. It shall be lawful for any agent, relative, or near 
Agent, &0., may friend, or for the Court of Wards in 

apply in beha.lf Of calles within their cognizance, in the 
minar, &<I. event of any minor, disqualified or 
absent person being entitled by succession to sllch property 
as aforesaid, to make the like application for relief. • • 

3. The Ju~e to whom such application shall. be 
Inquiry ma.de by mad<, shall, in the first place, enqfue 

J u.dge by the 801emn declaration of the (loth­
plain-ant, and by witnesses and domnuents, at his discretion 
wh~ther there be strong l't'Il80nS for believing that the 
party ~ IJOssesm.on or taking forcible meamt for seizing 
possession ha&410 lawful title, and that the applicant, or 
the person on < whose behalf he applies, is J'lmlly entitled. 
ar.d ill likely to he materially prej!ldiced if left to tlw 



~lj' remedy of a regular suit, and that the applitla4 
tion is made lxma jidl . 

• 
4. In case the ,'(udge shall be llatisfied 01 the exiM;entle 

Pr o5edllr6· of such strong ground of belief, but 
hot otherwise, he shall cite the party complained of, and 
give notice of vacalft; . or disturbed po8se~ion. by ptlblica~ 

Determination of tion, and after the eXp1l1ltlOn of a roo­
right' eonable time, shall determine sum­
marily the right to possession (subject to regular suit as 
hcreinafter mentioned), and shall deliver possession aCCOJ;d­
ingly-provided always that the Judge shall have the 

Appointment of power to appoint an officer who shall 
officer to s60ure take an inventory of eifects, and seal 
efi'cts. or otherwise secure the SRme upon 
being applied to for the purpose, without delay, whether 
he shall have concluded the enquiry necessary f{)r citmg 
the party complained of or not. • 

5. In case it shall further appear upon s11ch appliea-
Appoi~tm e n t of tion IIlld examination as aforesaid that 

curator pending de. danger is to be apprehended of the mis­
termlnation of suit. appropriation or waste of the property 
before the summary swt can be determined, and that the de­
lay in obtaining security from the party in possession, or the 
insuflicie~cy thcreof, is likely to expose the party out of pos­
session to considerable risk, provided he be the lawful owner; 
it shaU be lawful for the Judge to appoint one or more cura­
tors with the powers hereina£te~next mentioned, whose au­
thority shall continue according to the terms of his or their 
respective appointments, and in no ClI8C beyond the determi­
natIOn.of the summary suit and the confirmation or delivery 
of possession in consequence thertof. 4i'rovided always 
thaj, in the case of land, the Jude;e may delegate to the 
Colector or to his officer the powers of a curator, and 
a180 that every Ilppointment of a .~urator in respect of 
any property be duly published. 

6. The Judse shall have power to author:ife deb 
Powers oonferribI& curator, either to take possession of 

on curator. the property generally, or until security 
be given by the ~ in posseesion, i»' uatll in\lenwne. 
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of the property shll have bP.en made, or f~ any other 
DiRretion to edlow purpose necessary for aecuriug the 

pa.rty in p088elisiol1 property from misappropriation or 
to oontiDue. waste by the party.in posse88i.on. Pro­
vided always that it ehall be entirely discretionary with 
the Judge whether he shall allow the party in possession 
to continue in such possession on giving- security, or not; 
and any continuance in possession shall be subject to such 
orders as the Judge may issue touching inventories, or the 
securing of deeds or other effects . 

. 7. The Judge shall exact from the curator security 
Cura.tor to give for the faithful. d.isch~e of his trust, 

8eonrity, and may and for rendenng satisfactory accounts 
receive remuner· of the same as hereinafter mentioned, 
ation. and may authorize him to receive out 
or the proyerty such remuneration as shall appear reason­
able, but 111 no case exceeding five per centum on the p~r-

Disposa.l of Bur· sonal property and on the annual profits 
plus. of the real property. All surplus 
moneys realized by the curator shall be paid into Court, 
and invested in public securities for the benefit of tlie per-
Curator ma.y be in. sons entitled thereto upon adjudication 

vested with powers of the summary suit. Provided always 
before security is tha.t, although 8(>curity shall be required 
tuen. from the curator with all reasonable 
despatch, and where it is practicable, shall be taken generally 
to answer all cases for which the person may be afterwards 
appointed curator, yet no delay in the taking of security 
sho'!1 pre'\-ent the Judge from immediately investing the 
curator with the powers of his office. 

8. Where t8e estate of the deceased person· shall 
Report from Col. consist wholly or in part ~f land payWg 

leotor where esta.te revenllC tu Government 111 all matt(jrs 
incl~df:l8 revenue. re~rding the property of citing th\" 
payIng Ia.nd. party in possession, of appointing a 
curator, and of nominating individuals to that appointment. 
the iud~ shall demand a report from the Collector, and 
the Collector is hereby required to furnish the same. In 
cases of urgency, the Judge may proceed, in the first 
illStance,.without such report, and he ~ll not be obliged 
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to act in conformity thereto, but, in ease Qf his acting 
otherwise than ac.arding to such report, he shall irrunedip.te­
ly forward a stateme~t of his reasons to the Court of Sadr 
Diwaru Adalat, and the Court of Sadr Diwani Aclalat, if 
they shall be dissatisfied with such reasons, shall direct 
the Judge to pro~d conformably to the report of the 
Collector. 

9. The cUrator shall be subject to all orders of the 
Institution • and Judge regarding the institution or the 

defence of lIuita. defence of suits, and all suits may 'be 
Authority for colleo- instituted or defended in the name of 
tlOn of dues the curator on behalf of the! estatE>, 
Provided that an express authority shall be requisite ion 
the sanad of the curator's appointment for the collection 
0:1' debts or rents; but such express authority shall enable 
the curator to give a full acquittance for any sums of money 
reccived by virtue thereof. 

10. Pending the custody of the property by the 
Allowltncee to curator, it shall be lawful for the 

apparent owners Judge to make such allowances to 
pendmg custody by partIes having a primd facie right there­
cnratol' to as, upon a summary investigation of 
the rights and circumstances of the parties interested, 
he shall 'consider that necessity may require, taking, at 
hls discretion, security for the payment thereof with 
mtete'!t, in case the party shall, upon the adjudication of 
the summary suit, appear not to 'be entitled thereto. 

11. The curator shall file monthly accounts in abstract, 
ACOOWlts to be and at the perio~ of every thrfC months, 

filed by curator. if his administration Idt so long, arld, 
uJq1 giving up the possession of th,jl property, file 1\ detailed 
acc'unt of his administration to the satisfaction of the 
J"Ii"dge. 

12. The accounts of any such curator as is above des-
I~ilpection of cribed shall be open to the in..,ectiol). 

atlcounts, and right of all parties interested; and it shall be 
of interested, pa.rty competent for any such interestec! 
to keep duphcate. Pru::tY to appoint a separate person to 
keep 1\ duplicate accodt of all receipts IIlld P'!yments by 
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~h curator. And if it be founa that the accountS of lU1f 
Penalty for de. mch .curator are in flTear, or if they 

falilt as to aocounts. Jlhall be erroneous or incomplete, or ii 
the curator Jlhall not produce thero whenever he shall be 
ordered to do so by the Judge, he shall be liable to a fine 
not exceeding one thousand rupees for fNery such default. 

13. After the Judge of any district shall have 
Bar to appoint. appointed any curator, such appoint­

ment of seoond roent shall preclude the ~udge of any 
clfrator for same other district within the same presi. 
property. .dency from appomting any other 
curator, provided the first appointment be in respect of 
the whole of the property of the deceased. But if the 

Curators of dIffer. appointment be only in respect of a 
ent part of property. portion of the property of the deceas­
t)q, this shall not preclude the appointment within the 
s8J!;le presidency of another curator in respect of the 
residue or any portion thereof; provided always that no 
Judge shall appoint a curator or entertain' a summary 
suit in respect of property which is the subject of a 
summary suit previously instituted under this Act before 

Power to appoint another Judge; and provided further 
sole curator. that if two or more curators be 
appointed by different 'Judges for several parts of an 
estate, it shall be lawful for the Sath Diwani Adalat 
to make such order as it shall think fit for the appoint­
roent of one curator of the whole property • 

• 
14. This .Act shall not be put in force unless the 

Limitation of time foresaid application to the Judge be 
for a. p p Ii 0 a t i on made within six months of the de­
fQr curatdt'. '" clase of the proprietor, whose property 
is claimed by right in Sucoos&on. ., 

15. This Act shall not be put in force to catha-
Bar to enforce. vene any public act of settleroent; 

ment of Act n.ga.i.nllt neither in cases in which the .laceas­
pilblio ... settlement, ed proprietor shall have given l~al 
01' ,legal direotIonB directions for the possession of ms 
'tJ1 deoeased. property after his decease in the 
event of minority or otherwise, in opposition to weh 
directio~s i bqtJ i.u ~very sueb ta.&e. eli SOOn aa tll. 
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Judge having jurisdietion over the property of a deceu­
ed pel'8Oll shall ~ satisfied of the existenee cf 8UCh 
direetions, he shall ~ve dect thereto. 

16. This Aet shall not be put in force for the 
c urt of Warda to purpose of disturbing the possemon 

be ~dO ourator in • of the Court of Wards of any presi. 
CMe of minors ha.v. deney; and in ease a minor, or other 
iug. 'p r 0 p e.r t. y disqualified person whose property 
subJect to Its Juna- shall be subject to the Court of 
diotion. • Wards, shall be the party on whose 
behalf application is made under this Act, the Judge, 
if he determines to cite the party ill possession, and 
also appoint a curator, shall invest the Court of Warda 
with the curatorship of the estate, pending tbb' suit, 
without taking such security as aforesaid, alld in case 
the minor or other disqualified person shall, upon the 
adjudication of the summary suit, appear to be entitled 
to the property, possession shall be delivered to the 
Court of Wards. 

17: Nothing in this Act contained shall be any 
Saving of right to impediment to the bringing of a 

bring regular suit. regular suit either by the party 
whose application may have been rejected before or 
after citing the party in possesswn, or by the party 
who may have been evicted from the POIl8eB8Wn under 
this Act. 

18. The deci!ion of the Judge upon the summary 
Effect of decision suit under this Act shall have no 

on 8ummary suit. other effect than that of settling the 
actual.pol'seBsion; but for tm. p~ose, it. shall be final, 
not subject to any appeal or order of l'!view. 

(19. It shall be lawful for .the Governmenta of the 
-Appointment of respeotive presidencies to appoint 
publio ourators. public curators for any district or num­
ber of districts. And the Judge having jurisdiction shall 
nominate such public curator or curators in all ~ whcre 
the choice of a curator is left discretionary With him 
under the preceding provisions of this Act 

20. Repealed bXAct VIII of 1855. 



APPENDIX • 
.ACT XIX OF 1841-

1. [Forms for use on the appoi'1tt?)ltlYl,t of GUf'(1,­

tor8-G. O. No. 186 of 11th FebrIJ,q,ry 184t.J-The 
subjoined forms a.re prescribed for use on the appoint­
ment of Curators in cases under Act XIX, 1841 :-

(a) FOBM OF ENGAGEMENT OF Cl1lU.TOB. 

I, A. B., having been appointed by the Judge of district--. 
uuder the provisions of Aot XIX of 1841, to take temporary 
possession of the property of the late C. D., do hereby solemnly 
promise a.nd engage diligently and faithfully to disoharge the 
trust oommitted to me, a.nd to act in every respect according to 
the instructions given me and to the best of my judgment for 
the interest of the proprietors. I al80 promise to obey ali'ordel'll 
of the judge, regarding tie institution or the defenoe of suits oon. 
cerning or oonnected with the. property committed to my charge. 
I further promise and engage to give aoquittances for all 8pmB 
of money colleoted by me, or debts or rents on account of the 
estate of the said C. D, and to render a true and just accouut 
for whatevet' may be reoeived by me on account of the said 
estate, filing at the earliest practioable period a.n Invent0:l of the 
property received by me; a.nd also monthly in the judge 8 offioe 
accounts in abstract; and at tbe end of every three months; and 
on giving up possession of the property account! in detail of my 
a.dministration of the said property. I further promise and 
engage to adhere strictly t,o such laws 0.8 may be passed for the 
guidanoe. of Curators by the Governor General in Couno1l, and 
to such orders as I may receive from the Judge, and to derive no 
personal advantage whatever, directly or indireotly, from the 
trust oommitted to me, beyond the allowanoe granted to me a8 
stated in my 8U1ltWa of appointmeltt. A. B. 

(b) FORM OF SECURITY BOND. 

Whereas A. B. has been appointed by the Judge of diBtrict­
under 1he provisions of Act XIX of 18"-, to . .take possession of 
the property of C. D, declJased: I, E. F., do hereby engage aud 
hild myself to stand security, and tope answerable for the faith. 
illJ discharge of his trust by the said A. B., agreeably to the 
"terms of his sunnud of appointment, a oopy of whioh has been 
duly delivered to me. I also biud myself, my heirs and Sl1~8. 
sors, not to sell, give, or otherwise transfer or dispolie ot the lIro· 
party mentioned in the annexed Sohedule, which I here. pledge 
for the purposes of this engajt8ment, until the conditions there. 
of ~ve been oompletely fulfilled. E. F. 

Sched.ule oj properttv . 
..(To follow here) 
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Sa_dto..4.. B 

Whereatr ycia, .& .. 1't~ have been &ppo~ted, :onder the provi­
eiGne of A.ct XIX of. "~l, to take temporvy po!!\!!l1l1!ion of th~ 
properly of the We C. D., you sha.H diligeD~ and ;faithfnlly db­
charge the trust OQUJ.mitted to you, and act i.u every respect acoOl'd­
ing t>o the in.tractions given yon and to the best of your Judg­
ment for the mte~e.t of the proprietors; you shall obey all ordera 
of the judge ~g&!'din!t tae ilUltitutio.u or the defenoo of sllitll con­
cerning or oO»Mcted with the property committed \0 your cha.rge. 
Y 011 ihall further receive payments of debts and rentll due to the 
estate of the said O. D., until otherwiae ordered; snch power of 
collecting debt., however, to oea.ae 011 the granting of .. oertificate, 
or of Probate or Letten of A.dministration to the 011'tate of the 
8ail1 O. D.; apd you shall give aoquittanoes for all Buml of money 
oolleoted by you &I debtfl or reuts on aocount of the eeta.te of 
the said O. D., &lid you ahallrender a true and just account of 
whatever may be received by you on &COOllI1t of the said estate, 
11Ht~, at SAl early a. period all practicable, an Inventory of the 
property received by you; Q.lId also monthly in the Judge's offiCI!> 
accounts in abstract; and at the end of e'V'ery three months, and on 
giving up posse.sion of the property, aooouuts in detail of YO';11' 
administration of the said property. You shall further adhere 
.t.rict.ly to Illch la.w6 \\oil milo] be paillioo ftlr the guid~oo of C\l\'a.ton 
by the Goveruor Gtlneral in Oonnoil, aud to 8llch orders &s you 
may r6Cl!>ive from the Judge; and YOIl shall derive no personal 
advantage whateverl direotly or indu-ectly, from the trust committ 
ted to you., beyond tile allowance heteby granted to you of five 
per centum OD. the peraonal property and on the a.nIlll&1 prtlfite 
of the real property placed under your oharge; and you 8hll.1l 
e~erciae the power of Curator uuder this BUMIud until determina­
tion of the IlUmmary .nit now ' pending respecting the right to 
posse"ion of the said property, or until otherwise ordered by this 
Court. 

8/:ud'/IJ, pf Pr~..Yrly p£a.oed uftder the OU7'o.tor. 

(T~/o!!ow here) 



Am XL OF 1858. 

2 (a) [S~ion3, Act XL of 1808-Form, afop.-
1!.licatwn f<W' Certificate-O. O. No. ~ of 1i8th 
January 1876.]-Every application "for a certificate 
under Act XL of.fS58 shall be in the following form, 
with such variations as the ciroumstances of each case 
ma.y·require, aad the certificate shall in every case 
show the d~te on which it will cease to have effect:-

IN THE CIVIL OOURT OF THE DISTRICT OF 
TO 

His Honor 

District Judge of 

Dated ___ t",&.~ __ ~'of 18. 

The humble petition of:------

sono~ __________________ __ 

resident o~ ________ _ 
district ___________ , 

SBEWETB, 

That A.. B., Bon of C. D., resident of 
district , is entitled'to the property specified in the 
Schedule hereunto IIIlnexed and marked A (or to a one·fourth share 
thereof, Of' as the CaBe may be), as the son and heir (OT as Ime afthe 
foor S""18~ or as the case m.ay be) of E. F~ deceased (or as a legatee 
_aef' the WIll of E. F., deceasea, or 'Un.mr a a.a a&tea aT maae by E. F., or statf how otherw~8e). 

That the value of the said proplJl'ty (or of the .aid A. B '. 
"fttW6 theretn) is oorreoLly set forth in the said Schedule A. 

Th-.t the said A.. B. iB a minor, being of the age of ytl8jrs 
months and days. 

That your petitioner is (state the a/lgres oj ,.elat,OfWI~'.P to, or 
c:ottnection ~th, the w.mor, or how otherwise the 1?e~iOfl. clcMla' to 
be e.ti~Z.d to #&g.V6 charge of the min04"s property). 

That the other nea.reat relatives of the minor are (,tate thew 
_me, ana the degr.es of relattomhi!l to, or cOfinection. 111M .he 
"UnOT. 
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That your petitioner as such next 01. Idn (<<' ,taf, hew otket­
~8) o!aims to have chuge of the said prope~ in trust for the 
Did.A. B. during his lUinority. • 

That YOIlr petitioner therefore pray. that a certifioate of ad· 
ministration under lIIotion 8 of Aot XL of 1858 may be granted 
to him. 

And your petitioner, 1108 11'1 duty bound, &0. 
I, the petitioner named in the above petition, do 

solemnly affirmed tha.t what is stated therein ia true to $e best of 
u:ry informa.tion and belief. 

(Signature oj petitioner.) 

Solemnly affirm this day of , 18-. 
before me. 

Di8trict Juage 

Rule No.3, dated the 12th March 1889. 
In the from of application for oertifioate undllr Section 3, Act 

XL 'uf 1858, prescrihed by Rule 2 (a), Chapter IV, at palles 207-8, 
Civil Rules ar.d Orders, after the clause "That your petitioner 
is" &c., insert the following clause :- . 

That the other nearest relatives of the minor are 
(state their names, and the degrees of relatio?lship 
to, or connection with, the minor). 

(b) [Sectiorls '7,10 arid 11, Act XL of 1858-
For'"f1l,8 of Certificate-C. O. No. 150 of 31st '.August 
1859 ]-The subjoined forms of certificate are pres­
cribed for use in cases unQer Act XL of 1858;-

(A.) 
FORM OF CERTIFICATE UNDER SECTION 7, ACT XL 

OF 1858. , .. ' 
Whereas this ~urt hilS, under the prol'isions of seotion 7 

Aot XL of 1858, been pleased to appoint you, A B., to adminis. 
ter to the estate of C. D., at"proBont a minor, d'll'ing the perUod 
of his minority, subject to the power of revocation vested in tit! 
Court by seotion 21 of the Act aforesaid, you are hereby au. 
thorized to take oharge of the property of the minor in trust 
to collect a.nd pay all just debts, claims, and liabilities due to or 
by the esUte of the minor, to institute or defend suits oonnected 
with that estate, and generally to do and perform all acts whioh 
may be neoellsary to the due discharge of the trust vested in you 
provided p.lways that you shall not sell or mortgage any part of 
the estate belonging to the minor, IloDd t~ you fiLall not grant; 
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any lea.se f01\ l term uceeding five years without tu expreaa 
sanction of this OolU't previously obtained I a.n.d that you shall keep 
regullU' &ocountl of r.our receipta a.nd disbursements, 1ri.th aU 
vouchers and other doouments neoelsary to eatabliah their correot. 
neS8. (If the person administering is himself appointed guardi. 
an, then it should be "you are hereby further appointed guardi. 
an of the minor's person, and &uthoriled to expend RI. monthly 
on account of his maiJllten&nee and eduoation.") 

(B.) 

FORM OF CE:&TIFIC.ATE UNDER SEOTION 10, .AOT XL 
OF 1~. 

Whereas this Oourt has, under the provisions of section 10 
Act XL of 1858, a.ppointed you, A. B., to be Pub~c Our&tor (or 
Administrator) of the personal estate, including houses, guardens 
!tnd the like, belonging to C. D., a minor, and to continnll to 
administer to Buch estate during hiB minority at a salary of R8. 

, or commission at per C81lt. on all sums ,.ecewed. and, d.lS. 
bursea by you on account of the minor, subject to the power of .e. 
vocation vested- in the Court, you are hereby authorized to take 
oharge of the aforesaid minor's property, to insuitute and defend 
all actions in ccnnection with the property, and to do and 
perform alol. acts necessary to the due discharge of the trust vest. 
ed in you; you are to deliver into this Court, within six months 
from this date, an Inventory of the immoveable property belong. 
ing to the said C D., and of all such sums of money, goods, and 
elIects as you may have received on account of his movea.ble 
estate, together with a statement of all debts ascertained or be. 
lieved to be due to the said estate. 

Yeu are, within three months after close of the current year 
and of every succeeding year that you shall retain charge of the 
property of C. D, and also within tlp-ee months of the termina­
tion of yOlU' trust, to furnish to this Court an aocurate aooount of 
the property in your oharge, and the sums received and disbursed 
on IIc(Jount thereof, and the balance in hand, together with the 
vouchers 'ani\. other doouments necessary W IInpp'ort the account. 
You lire to exercise the same powers in regard '\0 the manage. 
mentof the said property aa might be exeroised by the proprie. 
tor, ~ere he not a minor, and to collect '-nd pay all just debts on 
iiIlv~t thereof. But yon are not to sell or mortgage any part of 
the immoveable property, nor to grant any lease thereof for a 
term exceeding five years, without the expres8 mers of this 
Court previously obtained. You are hereby flU'ther aut/lorized 
to pay Rs. monthly on aocount of the minor's edloatioo. 
and maintenance to X. Y. Z., appointed ms (or her) guardie.a 
Ilnder the QI'ders of this Court dated 
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(c.) 
JOB!I[ or CEBT1J'ICATIl UNDER SEC1ION , OR S1W. 

TION' 11, .ACT XL or 1858 
Whereas, 'll~der section 7 (or sootiou 11), .Act XL of 18li8, 

10n have been .ppbinted to be guaroian of O. D, now a lJIinOl', 
qp.ring the period of hill minority, or unW tm. Certi1ioate be 
revoked, you are hereby required to take charge of the pereou of 
the said minor, and to proVIde suitably for bill maintenance and 
education, for which purpose yon will receive from the Publio 
'Cur&tor (or A.dministra.tor of the estll.te) & monthly lum of 
BII. I Ilnd yon are hereby authorized to receIve a personal 
all'()wance of Rs per meflfim all a remoneration for yOUl' 
trollulb Ilolld responsibility. 

( C) r.A cCQ'!£nta to be fWY'niahed by per80ns hola,.. 
ing ce'f'tijicates under Section 10-00urtMfees-O. 08-
No. 115 oj 15th September 186'5, and No. 19 of. 
Jf:jth May 1866.]-All persons holding certificates 
of' administration under section 10 of Act XL of 
1858 are required to furnish regularly t4e accounts 
required by section 16. If they fail to do so, they 
should be dealt with under sections 21 anf! 22 of 
the Act. The provisicns of section 17 of the Act 
should also be most ca.refillly attended to, and those of 
Art. 12, Schedule I of Act VII of 1870 must be strict­
ly enforced, so that Government may not be defrauded 
of its stamp revenue. 

(d) [Pe?lSOn8 lwldi'{l1J certificates under section 
'7 not bO'lllnd to file annual accounts, but 8'Ihik per-
8Q'1~8 should keep accounts, &c.}-When a. certificate 
of administration is iranted under Act XL of 1&58 to 
any person ent-lled to ha,ve charge of the 'property 
of a minor by virtue ai.s. will or d~ed, or to any rela:~."e 
(section 7), such relative or other person is not req~ 
ed to file annual accounts under section 16, inasmuch 
as tl\at sectlen applies only to the Public Curator and 
other ~i'miuistrators to whom a certificate may ha.ve 
been ~ranted uuder section. 10. But under section 21 
the CIvil Court for any IJUjficie'l'd Cau.6e may recall 
any ce'rtijicate granted 'II/rider t~ Act. and may then 
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compel the person wh<lSe certificate has been tecalled 
to m&k~ over the property in his hands to his 8UCOOS" 
sor (to whom the Court has the power of grahting a. 
fresh certific$ote), a.nd to a.ceount to such successor for 
all moneys received and dishursed by him; and on the 
neglect or refusl!l of such person to deliver his 
accounts and the prot>erty in his hands, the Court 
may under section 22 lmpose on him a fine not exceed­
ing Rs. 500, realizable by attachment and sale of 
his property, and may commit the recnsant to cldSe 
custody until he shall canseut to deliver such account 
or such property. Thus the Court has power, though 
not identical in both cases, over administrators lunder 
section 7, well as over those under Section 10.-(t) 
Thus, although administrators under Act XL of 1858, 
other than Public Curators ond others appointed 
under section 10 cannot be required to jUr'YIiek 
accounts annually, yet they a.re bound to keeJ!' regu ar 
accountiS, and they may be sued (section 19) and com­
pelled to produce them. At~ntion is, therefore, drawn 
to the duty rightly enjoined upon them in the certifi­
cate for which form (A) (above) has been provided. 
District Judges should omit no opportunity of remind­
ing sucn persons of the duty of keeping accounts and 
of exercising a proper economy in carrying out their 
t:rl1!'ltl': 
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IINORS' AHENDl£ENT ACT. 
&'00' 

NO, IX OF 1881.-
• 

.00 • 

RECEIVED THE GOVERNOR-GENERAL'S AssENT 

'ON THE 24th AplUL, 1861. 

.An .Aot to amen,d the law relating to Minor8. 

WHEREA.S it is expedient to a.mend the law 
Preamble. for hearing suits rel.a,tiv~ to the 

custody and guardianship of minors; it is enact-
ed as follows:- .. 

1. A-ny relative or friend of a minor who 
Aplica.iion. may desire to prefer any claim 

in respect of the custody or guardianship of 
such minor may make an application by peti­
tion, either in person or by a constituted agent, 
to the- principal Civil Court of original ju­
risdiction in the district by which such applica­
tion if preferred in the form of a regular suit, 
would be cognizable, and shall set forth the 
grounds of his application in the petition. 

THe Court, if satisfied 1'ty art examination 
Notice of appli. of the petitioner 01.' his agent, 

.C'aotton. if he appear by agent, that 
there is ground for pro-ceeding, shall give 
notice of the application to the ,erson 

• Declared to apply to the whole of British Itldia exoept 
the Scheduled Districts, by Act No XV of 1874. .u to .Iiluxo­
Jl61Wl Brit.illh Minon.see Aot No. XI11 of 18740. 



50 JUNORS' AllENDMENT ACT, IX OP 1861. 

named in the Petition ag having tie custody 
01' being in the possession of the perscm of 
such minor, a.s well as to any' other person 
t& 'Yhom the Court may thfuk it proper that 
such notice shotlld be given, and shall fix as 
early a day as may be convenient for the hear .. 
ing of the petition and the determinaton of the 
right to the custody or guardianship of such 
minor. . 

Appellant having presented a petition to a Zillah Judge 
under Act IX of 1861, claiming the possession and custody 
of his two winor children a.lleged to 'be detained by their 
mother, the parties being European British subjeets,-Held 
that such Judge had no power to entertain the application. 

. In the petition of Shannon (2 N. W., 79.) 
• Act IX of 1861 applied to Pegn, and alBo to minors the 

Ja.wful children of European Natural-born British subjects. 
In re H'Utto'fl, (3 W. R., Ref. &.) .' 
In Act IX of 1861 "the principa.l Civil Court of origi.nal 

jurisdiction in the district II means the principal bourt of 
ordinary original civil jurisdiction. 

Ram B'/I,naee Koofnaree v. 800M Koomaree (7 W. R., 321.) 
Act IX of 1861 does not debar a District Munsif's Court 

from entertaining a suit by a Hindu father to recover posseS'" 
Bion of his minor son alleged to be illegally detained by the 
defendant. -

Krishna v. Reade (1. L. R., 9 Mad., 31.) 
An application was matle to a MUllsif for the custody 

of a minor daughter, which on appeal to the Civil Judge 
was dismissed. On appeal to the High Court, held that all 
the ~roceedings must be quashed. The a.pplication shQuld 
have oeen made ill the f.rincipal Civil Court of origina1 juris-. 
diction in the distrIct. 

Ha1'1MWfUi,rRI'i BoiBtabi.v. Jayd1lf1"ga(4 B. L. R., Ap. 36., 
Minor wife :- '. 
Where a person claims the custody of a female minor oir 

the ground that she is his wife, and such minor denies tha.t 
she is sa, Act IX of 1861 does not appJ,y. Sueh person should. 
establisn his claim by a suit in the CiVil Court. 

Balmakimd v. Janl:i (1. L. R., 3 All., 403.) 
P whose minor wife had refused to return to cohabi-­

tatioll with him Oil the gtOUUQ tha.; he waa out Qf caste in 
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consequence.f having committed a crimiDl.l offence, applied 
to the District Court Under Act IX of 1861 for the custody 
of her person. He!d that. that Act did not apply to such 
a case. 
p~ v. Xtliftld (1. L. R., 3 An., 506.) 
The paternaJ lUlcle of 8. female Hindu minor, "hose 

father was dead, a.pplied to the District Judge, under Act 
IX of 1861, for the c!stody of the minor, ana for an injunc­
tion to prevent the mother of the minor from carrying out 
a projected marriage. On the 8th March 1881, the Judge 
issned an ad interim injunction. When the application came 
on for hearing, it appeared that the marriage had taken 
place before the order for injunction had reached the particS. 
The District Judge found that the mother was entitled to 
the custody of the minor, yet the petitioner was entitled to 
give the minor in marriage in preference to the mother. 
The District Judge also found tha.t the marriage had not in 
fa.ct been validly ferformed. On appeal to the High Court, 
it was contended that the District Judge had no jurisdiction to 
determine the right of any party to give an infant in marriage 
on an application made under Act IX of 1861, or to grant 
an injunctioll.; and it was also contended that tht. Magistrate 
was wrong in entering into the question of the factum of 
the matriltge. Held that, under the provisiollS of Act IX 
of 1861, the District Judge had jurisdICtIOn. 

Held a.lso, that for the purpoRe of deciding whether the 
inJunctIOn should issue, the Judge was Justified in entering 
mto the question of the factum of nlarria$'e, though his find­
lllll; on th.at point would ha.ve no effect In determining its 
ftlli~ • 

Brohmomoyee v. Kaahi Ch'lJllider Sen (1. L. R., 8 Cal., 266; 
10 C. L. R., 91.) • 

2. The Court may direct that the person 
Production, and having the custody or being 

tempora.rl custody • • f th 
and protection, of ill posseS. SlOB o. e person 
minqr. of such Minor shall produce 
hizQ.or her in Court or in any other place appoin .. 
'ted by the Oourt on the day fixed for the hearing 
of the petition or at any other time, and. mat 
make mob order for the temporary custodt and 
protection of such Minor as may appear 
proper. . 
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!. On the day appointed for tie hoo.ring 
Ottni't, aft9t: heM. of the petition. pI' as sOOn after 

ing statementll of as maybe practicable, the Court 
put i ell, &c., to shaJ1 hear the statements of the 
m"lte brd~ 1I.i to CIUl • 

• odyorgnardiatJ8hip. parties or their agents if they 
appear by agents, and such evidence as they or 
their agents may adduce, and thereup<m. . shall 
proceed to make such order as it shall think fit 
In respeot to the custody or guardianship of such 
Minor and the costs of the case. 

The Muhammadan Law takes a more liberal view of 
the mothel~ rights with rt'garo to the custody of her children 
than does the English law, under which the father's title to 
the custody .of his children subsists from the m.oment of their 
birth, while, under the Muhammada.n law, & mother'!! title 
to such custody remains till the children attain the age of 
seven years. .' 

idu v. Am1'1'Qn (1. L. R., 8 All., 322.) 
Under the Muhannnadan Law, the grand,mot'her is en­

titled to the guardianship of a minor female child, in pre­
ference to the child's paternal uncle, where such child although 
m&rried to a minor, has not attained puberty. 

Bkoocha v. Elaki B'I.tX (1. L. Ro, 11 Cal., 574.) 
A Muhammadan fa.ther of the 8h1a sect is -erltitled to 

the custody of a daughter above the age of 7 years as against 
the mother. The decision in FU8~hun v. Kajo (I. L. R., 10 
Ca.I., 15.) Has no appli~ion to a ca.se where the father is 
seeking to get the mlst~y of his daughter. 

Larclli Begwn v. Makomed Amir titan (I.L.R., 15 Cal., 615.) 
The effect of S. 21 of Regulation X of 1793 Rnd Df S. 27 

Act XL of 185801s, th"t no ~rsoll other than a fema.le shall in 
",ny ca.se be entrusted wlth the gua.rdianship of a foma.le 
mlllOr. • 

Hel~ therefore, whete 8. Muhammada.n mother h~d ~ 
marrying a stranger forfeited her right to the gua.rdiansbip 
of her children, that in the CNe of her female children their 
j%fJ1nd .. UJother was entitled to be appointed guardian to the 
exclu810n of male relatives. And the fact that the llfOCped­
in~ m which the right is /!Ought to be established 1S unde{ 
Act IX of 1861 dces not atfect the rule. 

/,u8eeku'(t. v. KaJa (I. L. r .. , It ~1.1 l6.) . 


