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* there i3 po administrative neceasity for the introduction of this
measure,”

Mr. W. B. Jones, Sir #. Morris’ successor, says : &I am far from
being inclined to make too much of this argument” (the administrative
conveniennre argument.)s

Sir James Go¥don, the Chief Commissioner of Curg, stafes through
Mr. Lyall, the Officiating Chief«Commissioner, that Ins opinion is strong-
ly in favour of the withdrawal of the Bill, thercfore it is clear that in
his opinien there is no administrative necessity for it,

Mr. Lyall, the Officiating Chief Commissioner of Curg, says : “Iam
in fact in favour of the entire withdrawal of the DBill.” 1t is mamfest,
therefore, that, in his opinion, there is no administrative necessity for
the Bill,

The Resident of Hydernbad says: *“ No practical inconvenience of
afily magnitudc arises from 1ts waintenance ” The antecedent of
“ ite” is tM Britisk p.rinloge to be tried by an Englishman,

The Commissioner of the Hyderabad Assigned Districts snys: * I
cannot find thatthe actual present existeneo of sucha difficulty”
(aamely, administrative inconvenience, referred to in the pregeding
paragraph) “ bas been complained of, or represented by any of the
Locel Governments, neither have any instances bgen adduced, as far
as I can gather, wany of the speeches 1n support of this Bill, establish-
ing that such a dificulty bas beon felt.”

The Commissioner of Sind says —“I have never been in a
Districet in which there were not scvofal European Magistrates, and
so far as [ um aware, there are none such. For this reason, I do not
consider that, so far as magisterial cases are concerned, any practical
inconvenicnce is hikely t,o.be experienced by the law being maintained
in 1ts present form. Some slight inconvenicnco might 1~ caused were
the DistrictySessions Judge a, native gentleman who could not try
a Europcan prisoner, but this shght degree of inconvenicnee would
not, in my opinion, justify the change proposed.”

The Chicf Commissioner of British Burmah says .—# ITe docs not

think that any practical reason has been shown for changug the pre.
sent lag. No unmed:ate admmisirative necesnty exisfs.”

The Chicf Coramissioner of Assam say® .—* No such case’ (ma the
context describes, thid is, no such very strong case as wonld juatify the
1lbert Bill) “ enn, in his opmion, be made out for the Bilfundor discus-
sion, Theargument from administrata~¢ egnvenience is allowed to be
a weak one 1t doea not exist in Assamat all.” This is onw the two
Provinces whuch contatn a large number of Brnitish Tea Flanters, and
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will therefore be more affacted by the Bill, if it beocomes law, than any
other Province except Bengal.

The Lieutentnt-Governor of Bengal asy; :—The argument based
on ¢ administrative inconvenience’ ia utterly untenable in the present
constitatiop of the Civil Sérvice : and, if it 1s untenable in Bengal,
where six out of the nine native Covenanted Civilians are employed, it
can scarcely affect any other administration in the country.”

The Chief Justice of Bengal and his ten European colleagues say : =
“ So far as their own observations go, the Judges are unaware of the
existence of any of the reasons by which a legislative change is usual-
ly demanded. In the exercise of their duties of superintendence and
revision thoy have occasion tq watch attentively the working of the
Criminal Courts, the returns of which are continually before them.
Nothing in those returns indicates that there is at present any adminis;
trative inconvenience, any miscarriage of justice, any hardship inflicted
on prosecutors, witnesses, or accuscd, or any dissalusfaction felt with the
provisions of the courts.”

Hrom the ahnve exjracts it is abundanily clear that all the respon-
sible Governments, as well as all the High Courts, whose position gives
them special means of arriving at a correct conclusion, are of opinion
that no administrative necessity has arisen. Weare therefore entitled
toask Dr. Hunter to redcem hiapledg:, publicly given in the Supreme
Legislative Council®f India on the 9th March last, by declining as
publicly to support the Ilberi Bill. Of course Dr. Hunter will not
allow his letter to tha Tunes td stand in the way of his redecming his
pledge, because that very letter proves that, in his opinion, the duty
of redeeming a pledge is paramount to all other duties, All he need
do is to write to the Editor of the Tunes to the effect that his former
letter was written under a mistaken idea of the facts (as my letter of
the 3rd inBtant proves to bo the casc), and that he, thercfore, Legs to
withdraw it. Of course evil-disposed persons may say that, he has
eaten his words. But what of that? He must eat his words, whether
he withdraws his ill-considered letter to the Tunees, or breaks his pledge.
An honourdgule man would adopt the former, a dishonourable one the
latter course. T'herefore, there is but one course open to Dr, Hunter,
an héncerable mewber of fhe Supreme Legislative Council of India
and that is, to withdraw his letier to the Tuncs, aud redcem lis pledge
by publicly declining to support the bert .ill.

BRITANNICUS.
November 5, 1883,
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THR OPINION OF THE CHIEF COMMISSIONER OF
' BRITISH BURMAH,

TO THE WDITOR OF THE ENGLISEMAN.

Sig,—Mr. Crosthwaite, the Chief Commissioner of British
Burmah, is a wise mar, He has no objgetion to other people’s tails
being cut off, he 8hjecta to the paiaful operation being perf8rmed upon
his own. Headvocates the passing of the Bill for all the Provinces of
British India, but advices its being * dropped” as regards his own
Province, British Burmah ! The only reason Le gives for putting an
end to it by means of the drop as regards British Burmah is that
““ there is no necessity for any change in the law” there. Thal is ot
doubt an all-sufficient objection, but an overwhelming majority of the
Local Government and other high officia® think that objection equally
applicable to British India.
= He says the case of British India is different. But how it is differ.
ent he do®s not explain, Docs he mean that the Burmese are so much
worse than Bcngalee, that 1t would be unssfs to trust native Burmese
Magistrates with criminal jurisdiction over Ewropean British subjocts ?
If that is his meaning, every Burmese official, ought to be dishissed
from the service. Until Mr. Crosthwaite explains what he docs mean
wo decline to accept his ipse dunt that the case of British India diffore
from that of British Burmah., That there is no nccessity for any
change in the law 1n Biilish Burmah we admit, but we say that ncither
isthere any necessity for a change in the law in British India. Inso
saying we are supported by an immensce mejority of the officials whosa
opinions have been called for by the Gbvernment of India.

Granling, for the sako of argument, that which we most strenuous.
ly deny, that Dr. Hunter is justified in saying that the opinions of the
District Officers are unduly baissed, and restrictiug enrselves therefore,
to the opinions of Local Rulers, High and Chief Court Judges, Com-
missioners of Divisions, and Iregal Remembrancers, we have d* opiniona,
of which 11 are silent, and 73 against there being any necessity for a
change in the law. But, Lreating the 11 opinions silent upon the ques-
tion as if they advocated it, we have the cnormous majority of 73 votes
out of the 84 against there being any neceseity for a changd iny the law.
These wotes consist of 13 Local Rulers, 23 High Court and Chief Court
Judges, including the Recorder of Ra.ngot!:. and 37 Commimsioflers of
Divisions, against 1 Rocal Ruler—excluding the Chief Commissioner of
British Burmsh, on accouns of his having voted both ways, that 1sto
say, adversely as regards his Province and fagourally as regardy British
1edia—8 High Court Judges, 3 uf whom are patives, ang 1%f whom,
Sir Charles Sargent, the Chief Justice of Bombay, was on leave in
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England, and therefore temporarily funclis oficio whep he wrote his
opinion, and & Commissioners of Divisions, '

If, however, any supporter of the Bill thigks I am wrong in includ-
ing the Governorsof Madras and Bombay, aud Mr. Jones, the present
Chief Commissioner of the Central Provinces, among the npmber of
those who show that there ia 0o nocessity for s change in thelaw, I
will, without admitting that I am wrong, make him a present of their
votes. The numbers will then stand thus, 10 Local Rulers to 4, and
23 High Conrt and Chie? Court Judges to 8, and 35 Commissioners of
Division to 2, and 2 Superintendents and Remembrancers of Legal
AWairs to none ; or adding their votes together 70 votes tc 14, or five-
sixths of the whole number of votes against there being ary necessity
fora change in the law. If the opmions of the high officials werein-
tended to have any weight in the matter, the fact of five-sixths of the
whole 84 high officials, enumerated by me, being of cpinion that there ig
no necessity forany change in the law, ought to convince Igrd Ripon
of the necessity for withdrawing the Ilbert Bill. If there never was
any intention to abide by,the opinions of the high officials, it wasan
insaitCo them, and a wanton waste of the public time, to ask them to
write their opinions upon the subject. Mr, Crosthwaite regrets the
introduction of the Bill, and thinks it shonld be dropped as regards
British Burmah, and'yet he suppurts its being passed for British India?
He sees *“ no reason for believing that & properly qualified native
gentleman, sitting ar a Magistrate, will be more likely to be deceived by
false complaints, or more disposed to give a case against a Earopean
than an English Magistrate,” and yet he says “the Executive Go-
vernment will doubtless recogmise the inexpediency of appointing a
native Magistrate to be Justice of the Peace in a district much fre-
quented by European settlers I" He is of opirion that few of the ob-
jections raised to the Bill have any substantial gronnd, but he does
not attempt to refute even one of them. s »

Mr. Crosthwaite appears to be so eatisfied with himself that he
is unable to see the inconsistencies of his own utterances, of which
those given aliove are specimens, In fact, whilst composing his prolu-

sion he apRoars, to have thought he was called upon to lay down the
law ex cduhedrd, and not to give reasons for his opinions.

Ylis opinion is dated tke 16th July 1883, and yet, st that date,
“he believes and trusts that once the Billis passed the agitation will
subside,” Thls proves him to be devoid 9f ome of the gualities most
essential to the ruler of a Province, the power of deciphering the sigus
of the times.

" BRITANNICUS.
November 9, 1883,
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MR. JUSTICE MITTER'S OPINION.

7o TEE FDITOR OF THE ENGLISEMAN.

81r,—Mr, Justioe Mitter, with the erudition which an entelligens
articled clark of three pears’ standing coul® have displayed, if he had
had access to such & law libraryas Mr. Justice Mitter had access to}
giveaus a dry historical stal®ment of Acts of Parliament and™ Acts of
the Legislative Council of India until he comes to Section 105 of 53 Geo.
III, Cap. 166, which he says empowers of Magistrate of a Distriot to
take cognisance of certain petty offances committed by European
British subjects againat any native of India. He then points out that by
1 Section ** of Act IV of 1843 provisions were made for appeals againat
the convictions of European British subjects by native Magistrates and
Juatioes of the Peace,” and then he tumbles into a beantiful mare’s
‘eat, and kicks up his heels and wallows therein to his heart’s content,
The mar®s nestis cqntained in the following words :—* This shows
that a Magistrate of a Dustrict, although not a Juatice of the Peace, was
competent to take cognizance of complaints refating Lo offences mention-
ed in Section 105 of 33 Geo. III., Cap. 155, cammitted by a Ku.ropean
British subject,” If the native Judge had read the said Section 105
carefully to the end, he would have discovered that it must be read in
conjunction with 83 Geo. IIL, Cap. 562, Sec. 151, and that therefore
the word *“ Magistrate’” used in Section 105 of the firat-mentioned
statute must be held to mean a Magistrate who is a Justice of the Peace.
The following passage in Sec. 105 aboye referred to proves this :—
¢ Provided that all such convictions shall and may be removable by
writ of certiorari into the said Courts of Oyer and Terminer and (Gaol
Delivery respectively, in the same manner, and upon the same torms
and conditions, and ghall’ be proceeded upon in the same manner n
every respept, a8 18 directed 1p the said Act of the thirty-tiyrd year of
His Majesty’s reign (33 Geo. III, Cap. 52) with regard to other ocon-
vietions before Justices of the Peace in the British settlement or
territories 1n India.” The phrase “ other convictions gf Justices of
the Peace” implies that the convictions under the statule must be by
Justices of the Peace, and therefore the words ‘* Mhgistrabe of the
Zillah Jr District” must be interpreted mean *‘ Magstrate of the
Zullah or District who is & Justice of th® Peace.” Now sine Act iv
of 1843 recites the stltute 53, Geo. 111, Cap. 155, it is cjear that thas
atatuve was in%orce at the me when the Act was passed. 1herefore
anything in the Act repugnant to the statui® 1a wikholit force mnd void,
and consequently in 3o far as the Act enacts anything m connection
with the statute regarding a Magistrate who is not a Magistrate of &
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Zillah or District, or about a Magistrate of a Zillah or District who is 7
not aJustice of the Peace, it has no efect,

The next Act which the native Jodge cites is Act VII of 1853 of
the Government of India, By Bection 2 of that Act 1t iz enacted
that the powgrs given by Seltidn 135 of 63 Geo. 4L, €ap. 155 “ to the
Magistrate of the Zillah or Pistrict, may be lawfully exercised by any
Joint Magistrate or other person la.wfu'lly exercising the power of &
Magistrate, in the case of any such offence as aforesaid.” But since,
as I have already shown, a Magistrate of the Zillah or District could
not exercise the powers given by the statate unless he wae a Justice
of the Peace, a forfiori the Joint Magistrate or other person exercising
the powers of a Magistrate mentioned in Act VII of 1853 could not
excrcise them, unlees he was & Justice of the Peace. That this was so~
nnderstood the practice proves, for, if the records be searched, 1 think,
it will be found that not only between 1853 and 1861, bat betwgen 1813,
the year of the passing of the statute, and 1861, no Magistrate who wae
not a Justice of the Peace even took cognizance of any case under that
statute, It 1s therefore clear that no native Deputy Magistrate ever
took cognizance of any' such offence, for the cimple reason that he
was never empowered to do so. Between 1853 and 18C1 doubts arose
in the minds of some'persons who, like Mr. Justice Mitter, had not
read Section 105 of the statnte with a lawyer-like mind, therefore the
Indian Legislature Sﬁli the question at rest in Section 42 of Act XXV
of 1801 by the words :—** Provided that the jurisdiction given by the
said Statute (53 Geo, 111., Cap. }55) and the said Act (** Act V1 of 1853")
ghall be exercised omly by Justices of the Peace.”

In the 16th paragraph of his opinion, the native J udge eays that
by Section 3 of Act II of 18G9 “ the Govermor-General of India in
“touncil and the Local Governments were empowered to appoint
Justices ofthe Peace from the Covenanted' Civil Servants of “the Crown
in India, or other British inhalitants,” and then he remarks that at
that time, wz., 18(), & xative of this country was a8 member of the
Covenanted Civil Scrvice. FParagraph 20 of his opinion shows that by
that remark he intended to insinuate that Section 8 of Act I of 1860
empowerél the Governor-General of India im Counell and the Local
Goverpmegts to appoint a nafive Covenanted Civil Servant a Juetice
of tho Peace. But I have already shown im m¢ letter of the 14th
October last, published by you on the 19th ofythe same maith, that the
word ** other” restricts the?ppointmvnt to Covenanted Civil Servants
who are Kyitish inhalntants, and since pative Covenanted Civil Ser-
vants are pot' British inbabitants, Act 11 of 1509 dses not empower the
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Governor-General of India in Council or the Local Governments to
appoint them Justices of the Peace. ’

Mr, Justice Mitter thovefore has erred in his interpretation of Act
I1 of 1869, which i foumded vpon 33 Geo. IIL, Cap. 62. Ifthen a
native High Court Judge makes such gross Wunders in the interpre.
tation of a law tnd meaning of whieh an intelligent articledl clerk of
three years' standing would nob meistake, what confidence can we have
in the legal attainments of hia subordinates, native District Magistrates
and native Sessions Judges, or, in fact, in any other native Magistrate P

In repty to the first part of SBeetion 20 of the native Judge’s
opinion, I have merely to point out thas I have already proved that Act
VII of 1853 did not empower native Deputy Magistrates to take cogni-
zance of cases under Seetion 105 of 53 (o, 111, Cap. }15. In reply
to the mecond part of the paragraph I have merely to say that if &

» nitive Covenanted Cival Servant bad been appointed Emperor of the

Moon bet®ecn 1861 and 1872 by cowpetent authority en earth he
might have ruled over the moon, but since there was no competent
authority on earth to appoint him to that offte, any more than there
was any competent authority in India to appomt him a Fustice & the
FPeace, the pretended appointment would in both cases hava been
equally ineffective. Therefore the pretended appoiptment of a nutiver
Covenanted Cavihan to the office of Justice of the Peace between 180k
and 1872 wounld have given him no jurisdicton over cases under the
statate, Therefore Mr. Justice Mitter’s argumenf that betwecen 1863
and 1862 there was a break in tho continuity of the right of British
men and British women to be tricd by thoir own countrymen, and thab
the privilege wasa firat, conferred upon them by Act X of 1872, utterly
fails. 1f then the conjecture is right that the Government of l[udia
intende 1n the next debate upon the Bill, to leau vwpom Mr. Juatice
Mitter’s op&'nion upen tlis point, they will lean nponma very rotten

‘reed, But the case does not rest here. Mr. Justice Mitter's %pm:on is

either his honest opidion or it is not. If 1t is his henest opinion, he

'has proved himself to be incapable of interpreting stabute'hw correotly.

¥f it is not his honest opinion, he bas proved himself to be capable of
misleading the Government, whese trmsted servant he is) ugon what
8ir ChaMes Aitchison calls a *“ burning politieal question.”

Mr, Justice Mitter then states wha' le calls facts, three®f Phich,
on being examined, fhrn out not to be faeta at all. ';he pretended
facts to which fle alludes ar$ .—

1.—~That the jurisdiction has been cxerdlsed Ly mative Jydges in
civil cases in whick Kuropean subjects ure coucerned githout any
complaint from thew, *The fact is that complaints have been numerous,
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ud: if not lond, they have been very deep, and that in mmuy caywom
their complaints bave led to appeals in which the native Judges’ decis.
gions have been reversed.

2.—~That the jurisdiction in criminal cases against Eurqpean Bri-
tish subjects has been eaaciged by * Native fudges (Query *‘ Magis-
trates”) ixf Presidency towns without any defect in fhe administration
of justice.” The 4th paragraph of the opinion of Mr, T.F. Allen, the
Superintendent and Remembrancer of Legal Affairs, proves the contrary
to be'the fact. I, too, the records weresearched many defects in the
administration of justice could be found. Want of space will notper-
mit me to mention more than five cases : —

First, the dismiseal of the first native Presidency Magistrate of
Calcutta for misconduct ; sedund, the imposition by Mr, Gupta of &
fine of Ras, 1,000 upon an Englishman for an offence which on appesak
the Judges of the High Court of Caleutta said would bave been adequats-
ly punished by fine of Rs, 50 ; third, the sentence of fofr months®
imprisonment with hard labour passed by & Madras native Magistrate
upon a poor Enghehman «vho had overstayed his leave a couple of days
from the work-house, nptwithetanding the teetimony of the master of
the workhouse to his general good conduct ; fourth, the dismissal from
the Bombay Magistracy of Mr. Nana Morojee for misconduet which had
been strongly animadverted upon by the Bombay High Court ; and
fitthly, the severe reprimand administered by the Government of
Bombay to Mr, Doskbhoy Framjee for his conduct in the case of
Mr, Edwards,

—* That the administrition of justice by European Magis-
trates in criminal cases in which natives are concerned has been
regarded by the people as wholly satisfactory” This is the only ome
of Mr. Justice Mitter’s so-called facts which is true. This is proved
by the nnmerous applications, referred to 1n the official opmwns, made
by natives for their cases to be transferred from tha courts of natave to
those of British Magistrates.

4.~ That the administration of justice by a Judge of one nation-
ality or creed in & case in which one or both litigants happen to be of
snother aaﬁons.!it,y or creed has not been found to be productive of
the failure of justice.”” This statement, as worded by Mr, Justice
Mittet, isea gelf-evident progsition. Of course the administration of
jnstice has not been found to be productive of the fuilure of justice, But
if he means thit the decisiona arrived at byfdindu Magiktrates in cases
in which one litignnt js » Bashman or an influential Hindu, or a member
of their otva caste, and the other litigant is a Muhammadan, or a low
oaste, or no-caste Hindn, have not been productive of fallure of
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Justive, there will be found an abundance of cases in which, certally
Yroin the Mahammadan, the low caste, agg the no-caste Hindu poiut of
view, failure of justioe has gocurred.

Inthe 27th paragraph of his opinion, Mr.Justi® Mitter admite
the wide distinction between ocivil snits a.m;crimina.l oases, 80 clearly
pointed out by thegChief*Justioe of the Allahabad High Coust, but he
illogically argues that neverthelgea a good civil Judge would necessarily
mhke & good criminal Judge also. ~

He has been a civil Judge all his life. Before he became a High Qourt
Judge he had no power to preside ata criminal trial. Since he be-
came a High Court Judge he has never had the opportunity of presid.
ing at one. Hisargument, then, is really a selfish one. The allegation
that a good civil Judge must necessarily gnake a good oriminal Judge
jga theory which has been contradicted by fact. Good civ:l Judges,
especially in India, bave in many cases been found tobe bad oriminal
Judges. Bgt Mr. Justice Mitter proves himself to be ignorant of
the most essemtial dhalification of a goud criminal Judge by omwibe
ting to mentiou it, namely, the power of divipmg from the habits,
cnstoms, mode of thought and springs of action of the accused, whether
thé case made by the evidence againat him bears the stamp of probabili.
ty. Thie qualification is more necessary in India, where Dr, Hunter tells
us the fabricalion of false charges supported by falsd evidence has beon
peduced to an exact science, than inany other country. Now a native
givil Judge, who originally possessed this faculty, loses it, as all other
natural gifts are lost, by long disuse. Moreover though before he lost
that faculty he might, 1f he possess the faculty of being honest and im-
partial, make a good crimmal Judge or Magistrate 1n cases in which
patives are the accused,on account of hie intimate acquaintanee with
the habits, custom, and manners of his fellow.natives, his ignorance of
our habits, customs, and manners would, however good a o1vil Judge he
amight be, prdclude him from Being a good criminal Judge oi1* Magis-
trate in cases in which Enghshmen and Englishwomen are the accused.
But the qualifications of native civil Judges have nothing to do with
the question, for it is not the so-called good cival Judges tb whom the
Government of India purpose to give criminal jurisdictign sver Euro-
pean British subjects, but to native Magistrates rojected by thé votes
of the native population themselves in theirjnumerous applicatjons to
have their cases transferred from  them to the Courts presided over

by Bntish Magisrates, - 2

In the 29th paragraph of his opivion tho pative Jydge puts the
following supposititions case -—* In aivil eases if Bative Judghs have
peoved themselves to bo fair, honest, efficient and careful oficers, is it
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not-unjust to presume that, in criminal cases, they would prove

selves to bo just the same 2” But the proposal is mot to irlvest native
civil Judges with oriminal jarisdiction over European British subjects,
therefore the ingvnuation, which begs the guestion, that they are fair,
honest and effcient, and qp.reful, even if trus, f‘s atterly irrelevant to ba
the questign at issue, which has reference to natiwpy Magistrates, and
not to mative civil Judges. The question really at issueis the question
which all the supporters of the Bill persistently avoid, because they
knowkhey are already beaten upon it. It is this. Wall the Government
effect that which they declare, to be their only object,jthe impartial and
effeotual administration of justice, by pasaing the Ilbert Hill, the effect
of which is to diminish the number of British Justices ¢f the Peace,
who, ag Mr. Justice Mitter admits, have given entire satisfaction to the
native population, and as we admit, have given entire satisfaction to
the British population by their decwsions in criminal cases, and to supp'y
the deficiency thus created by the appointments in the{r atead of
native Justices of the Peace, who it is proved Ly numerous applica-
tions on the part of natiyes to have their cases transferred from the
courgs of native Magistrates to those of British Magistrates, have not
given satisfaction to the native population, and who for that and other
good and sufficient reasons already given, wo say will not give satistac.
tion to the British population ? i

The best answer to the concluding sentence of the native Justice ¢
opinion is containedl in the 3cd paragraph of the Minute of the Chief
Justice of the Allahabad High Court, upon the incapacity of natives for
the investigation of facts.

In reply to the arguments of the opponenta of the Bill to the effect
fhat native Magistrates would not be able to form a correct opinion as
to the real motivee of action of an accused Pritigsh man or British we-
man on account of his ignorance of the habits, manners, customs, mode
of thougwt, and springs of action of the secused, the native Judge assert;
that, what he calls, all the four facts set forth s™ove afford a complete
answer. But I haveshown that three of those alleged facts are mot
facts at all, and that the fourth fact, namely, that the decisions of
British Ma;i.st.ﬂam in criminal cases are so vastly superior to those
of pative Migstrates that continual applicationa are made by the
natire population all over Jidia to have their cases transferred from
the Courts of native Magistrates to those of Brit;sh Magistrates, entire«
1y refutes Md. Justice Mitler's argument. %

In the 33rd paragrapl of his opinion, Mr. Justice Mitter alleges that
that m(s.v be ssserted without fear of contradiction which has beem
repeatedly contradicted in the official opinions, which the opponents of
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thie Bill iaeall along denied, and which I therefore on behalf of myself
and others, most emphatically contradict, namely, that the knowledge
of European Judges of the Rabits, customs and mannegg of the natives
of this couintry is not in any degree superior to that of native Judges,
with fair English educabion, regarding Burfpean habits, customs and
manners. Admitang. for the sake of argpument only, this ao be true,
the answer to this, as Mr. A*C. Jorvoice, the District Magistrate of
Belgaum, correctly states, is *“ that it is not over found that a native pre-
fers baving Ida case tried by a native instead of a Furopean, and that,
therefore, however reasonablo the sequel may appear, it is fallacious.”
But, as Mr. W, B. Jones, the Chief Commissioner ,of the Central Pro-
vinces, clearly points out, Mr Justice M:t-t.fr'a statement is incorrect.

The English Magistrate, says Mr, Jones, “is & man who has come
tq spend his whole working lLito in India ; the native Magistrate is at
best one who bas spent two or three years at College in England. ”
Mr, Jones also remarla that the mere fact that the English Magistrate
lives from 25 to 85 years among natives, and mpkes India his homo for
the best part of his life, gives him an advantago over evren the ngtive
Civilan who has obtained his place by co:npenti't'm in England. It is
clear then that during the 25 to 35 years, that the £nglish Magistrate
resides among natives in India, he muat acquire & Enowledge of their
habits, customs and menners far superior to that which it is possible
for a mative to acquire of English habits, munnersand customs during
a two ot three years’ crammung in England for the Civil 8ervico Exami-
pation, which leaves him no time to study English habits, customs and

manuers.

The argument contained in the 34th paragraph of Mr. Justice
Mitter’s opinion is really tdo absurd. It amounts Lo this, that because
English Magistrates, whose copstitutional training, the inben.zu.uca of
kenturies of freedom, and whose natural qualitiesand knowledgo of
pative babits, customs A% manners make them peculiarly fitted for the
‘work, have been found to be successful in the administraliog of criminal
cages in which natives have been the accused, therefore,native Magis-
trates, whose constitutional training, the inkertance of cmtuﬁe:.ot sla.
very, anfl whose natural qualities and ignorance of British habits, cus.
toms and manners render him peculisrly unlltted for the work, woulll be
found successful in t%e adme'nistration of criminal justice in cases in
which British nfn and British women may be the a:-cused.. The learn-
«d Judge would, Isuppose, back Mr. Robimson's, haek agangt Mr.
Thompeon’s racer, because the forwer 18 inferior to the lattyg B pedi-
grec, speed and tramng.
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In the 85th paragraph of his opinion Lhe native Judge argmues that,
if native Magistrates have given eatisfaction in cases in which English«
men have been complainants and matjves Adefendants, therefore they
would givesatisflotion in cases in which nativesare complainants and
Englishmen are the accysed. Thisis another ‘supposititious case, in
which thewonclusion drawn by Mr. Justice Mitter is & non seguitur,

In his Inst argument the native Jrdge assumes that no complaint
has been made of any failure of justice in the hands of native Magis-
trates in criminal cases in which Europeans and Enrasians who are
not European British eubjects have been tried for offences, thercfore
native Magistrates are fit to try Britich men and women. In aseaming
that no complaint has been made, Mr. Justice Mitter begs the whole
question, for complaints haverbeen made in many cases in the shape of
appeals, in which the native Magistrate’s decisions have been reversed.
His conclugion is another non sequitur. !

If then it be true that an ocunce of fact is worth a tod of theory,
it surely must be true that the ton of fact, which I have given Mr,
Justice Mitter, is worth much more than his little ounce of theory.

(4 BRITANNICUS.
November 25, 1883,

MR. H.J.BEYNOLDS ON THE ILBERT BILL.
TOTHE EDITOR OF THE ENGLISHMAN,

81r,~1 have read with considerable surprise the letter in favour of
the principle of the Ilbert Bill, signed ** H, J. Reynolds” which appeared
in your issue of the 23rd ultimo., I presume that the writer is the
Hon’ble Mr. Reynolds of the Civil Service, a member of the Suprema
Legislative Council of India, who spoke in’the debate on the Bill in
Council on the 9th March last. Before crossing awords with him, allow
me to retarn his courteous salute, and to thank him for his kind mention *
of myself, e

I did not do myself the honour of noticing his speech in the Coun-
cil on tbe 9t March last, because, although I deplored his acceptance of
the principle of the Bill, I thought that the conclusion of his speech
gphowed “that in the end he would vote againstit. His letter under
review hes dispelled that ill3ion, It remaine, then, to be seen whether
that illusion was one of my creation, or of his. “Now, I had a right to
sssume, 88 ¢ did, that the member w}) uttered tns words above
alluded to, and rresently ruoted, was an honourable man, and that in
the eveE of the fullllment of the conditions statcd by himself, which I
knew would be fulfilled, he would not incur the kerious responsibility of
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voting for the Bill, the very bad thing about which, as His Honour the
Lieutenunt-Governor of Bengal truly says, is its principle. Therefore [
say that the illusion, if in tiye end it turns out 8o to be, that Mr. Reynolds
would not vote for the Bill, was ong of his, and not of my creation.
The concluding sentences of his apecech phgve referred to are these:—
* It is of course #further question whether, in view of the determined
opposition which this measure Jhas emcountered, it would be prudent
in the Government to make any further attempt to pass it into law.
1t appears to me that this is primarily a question for the Execative,
but I imagine it is quite within the competence of this Council as a
Legislative body to say that, though the abstract principles of a
messure may be equitable and right, it would be impolitic and inoppor-
tune to make them part of the law of the Yand. ®* * * * Jf the pre-
sent ferment should subside, if the passiona which have been aroused,
ahd the misrepresentationy which have been made, should disappear
before a cMm consideration of what Government really propose to do,
and what the effects Of ite legialation are likely to be, I should gladly
give my vote, when the time comes, for psssing into law a measure
based upon the principle of this Bill, But if, onethe other handSpost-
ponement and reflaction should intensify the feeling which undoubtedly
exiats to-day, if it should be made clear that the deliberate verdict of
the Huropean community in India is opposed to any such legislation as
this, if the appeal to Philip sober, which isnow to be made, ghould be
dismissed on the merits of the case, the Governmonf would undoubtedly
incur & serious responsibility by asking this Council to pass the Bill.”
The appea! hLas been made, [ will not say from Phillip drunk, as
Mr. Reynolds insinuatas, for the Philip meant has never been drunk
but from Philip sober. to }’hilip sober and his disapproval of the Bill is
w strong as ever. Yostponement and refiection Lave intensified the
feeling of thye opposition to thq principle of the Bill which exi“,ad uva the
oth March last, It has been made abundantly clear that the delhiberate
verdict, not only of the European community in India, but also of those
retired officiale and non-officials in England who formerlygformed a dis-
tinguished portion of the European community in India is vebemently
opposed to any such legislation as is proposed in the Bill.” Tgherefore,
mcorda:zg to Mr. H. J. Reynolds, the Qovernment will undoulgt.edly
incur aserious responsibilily by asking vhé Legislative Councll %o pass
the Ilbert Bill or any modification of it. Is Mr. Reynolds prepared to
incur, that serious responsﬂility. Ho must reflect before he answers
the question, that it is not & responsibil:ty #hich & ca.psble ogﬁuviuon,
but one, the whole of 'l‘hich each member of the Legislativ®Couneil who
votes for the passing of the Bill, or any modification of it, niust bear.
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Mr. Reynoldssays he approves of the principle of the Bill. T do mot
doubt but that so courteous an antagonist is homest im his approval.
But let me ask him o reflect that a very largg majority of the honour-
able service to wikich he belonga diarp provesof it, and that their dis-
approval must meceasarily be as homest as his approval. That facs
alone ough} to suggest to his mind at least the' possipilisy of & doubt
88 to the correctness of his own opinion. H he admite so much, it wilk
be possible to argne with bim, 1f ke does net admit so much, we mast
with deep regret at the sad fate of one whom we believe to be an
honourable man, leave him to sink in the slough of despond which wilk
inevitably engulf all those who incur the serions responsibulity of voting
for the Bill, or for any modification of it.

I have not hitherto spokep of myself, nor do 1 intend te say much
now, I merely wish to say that to have advocated the Bill might have
been more advantageous to me and mine, bt my censeienee would not
permit me to advocate s measure the principle of whieh I ¢lparly saw
wae essentially vicious, Therefore, casting aside L1l hope and especta-
tion of reward, I have, with the kind permission of the Edisor of the
Englin\@man, for which I tender him my sincere and heart-felt thanke,
published to the world by strong eonvictions, gounded not upon theory
but upon cvidence, against tho Bill. For the above reasons 1 ¢laim from
Mr. Reynolds what I'aceord to him, the right to be considered honedt
and sincere in my arguments. 1If he adwmita my right, then [ ask hioy
not to turn away frpm arguments with so eareless a reply as,*“ [ am
not careful to answer in this watter, ' vr, *I do not propose to discuss
this question ;" for the questions which I have discussed are those which
have been mooted by the Government of lndia and the supporters of
the Bill. Mr. Keynolds has fuiled Lo see that, when he stood forth
as achampion of the Government who had mooted the questions
argued by me, and replied as above quoted, he virtually admit-

ted, on &ehalf of the Government wliose champion ke waa, that
my argumcnls were unancwerable. It wonlde different, of course,
if I had mooted the questions, for no man is compelled to argue
& question afainst his will. But the questions which 1 have ar-
gued have bgen thoso only which the Government and the swpporters
of the Bl have mooted, and, in some cases, by assuming them to be
true they have begged the wiple question upon which the argument
tarned, If 1t had been posaible for e to have bedn so dishonest as to
argue against 11y convictons, 3 shonld have boen deterrew from doing 8o
by thestrong senge of justife inheiiled from my Men of Kent ancestors,
and by n;}' greal com]‘iu.saion or wy poor countrymen and countrywomen,
the railwsy 'empinyés, artisans aad others, thewr “wives and daughters,

o
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who, T believe, and the opinion of the British Judges of the Calentte
High Coort confirma me in that belief, will have to bear the brant of the
oppression of the Ilbert Pill, and who, the Chief Commisioner of the
Central Provinces truly says, will bp very helplesa agAinet it. Let me
, then exhort Mr. Reynolds to consider these fgots, in order that it may
not be said of himgherestter as it was of Gallio, that he * ear®d for none
of these thinga.”” Let hitu reflegt too that, though the high-placed and
high-salaried Civilian and the wealthy Planter, their wives and
danghters, will not at first be reached by the nppression of the Bill,
of whieh their poorer comntrymen and counntrywomen will have
to bear the brunt, the time will snrely come when they, foo, among
whom there may be some whoare dear to him, will rue the day on which
they allowed the Hbert Bill to bezome law.®
Mr, Reynclds says he approves of the principleof the Bill, Buob
why does he refrain from telling na what the principle ia of which he
approves P@ It is a curious fact that all the supporters of thp Bil)
sreloud in their apfroval of its principle, But silent as to whas
the principle 18 of which they approve. ls their silenee caused
by their being ashamed of the principle of grhich they applve 2
M wonld seem so, for, if the principle were & nebhie ome, Lord
Northbrook would have scized upon the late pppertunity te de-
clareit throughont the length and Lreadth of England. It eamnot be
the securing of the impartinl and c®ectual administrution of justies
whieh the Government of India said was their only objeet in introdwe-
ing the Bill. That would be a noble principle, a prineiple to be boasted
of, and werthy of being procluimed throwghout the length and breadtly
of England, a principle of which every supporter of #he Bill would be
proud to declare that he approved. No, that noble principle has been
abandoned for ome of whifh the supporters of the Rill are ashamed,
namely, the lecunng of a less jmpartial and effectual adminisgration of
~justice than'at present existsa, No wonder the supporters of the Bill
are ashamed of it ! Niwwonder, Lord Northbrook was silent about, it }
«Or is the principle of the Bill whal the ** Stutement of Objecte and
Reasons” declares it to be, that]the time has arrived for modifying the
existing law, and removing the present Lar upon the 'inve.stqent of
native #Magistrates in the interior with powers over European Butmh
subjocts #*’ Is that the principle of wh:c' Mr. Reynolds aﬁpmvea ?
1f itis, what can ® mattcr to him whether the origipal Bill, Bir
Charles Aitch®on’s extensiln, or the m&dification of 1t announced
by Lord Northbrook, becomes law ? For % thes prhciple llllcmnd
it will be anfair to witihhold jurisdiction over .I'.urcpe.n British
subjects, their wives %nd daughters, even from the lowest grade of
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native Magistrates. What matters it thenm, if, when the proposed
modified Bill becomes law, Br. Dutt be the only native fo whom
it will give jurisdiction over European Briiish subjects, their wives
and davghters ? “It is not that we personally object to Mr. Dutt, or
to Mr. Gupts, or to any other particular Babu, Itis that we object
to each anf all of them as the embodiment of the prifieiple of the Bill,
which, with all due deference to Mr, Ragnolds. I afirm that we have
clearly proved, by argaments which the supporters of the Bill have not
even attempted to refute, to be esmasentially bad, vicious and dan-
gerous,

In asserting that the Bill modified as announced by Lord Northbrook
appearsto him te be a perfectly harmless measure, Mr. Reyonlds has
clearly failed tosee the point ¢f the opposition. Lord Northbrook said
that Lord Ripor would afirm the principle of the Bill by passing it in a
modified form. But whyshould be pass it in & modifted form, if, by pass-
iog it pt all, he affirms the principle? 'The reason is‘?bviou. Te object in
to secure tha votes of thbee whe,in the words uttered by Mr. Reynolds
on the 9th March last, © feel considerable doubt whether the first
sectifn has not been tou widely drawn, and whether it would not have
heen hetter to restrict the operation of the messure to officers, whether
Covenanted Civiliann or not, who mmglht be actnally appointed to be
Bessions Judges or District Magistrates.”” Having by this apparent
conceagion secured the votes of all those who approve of Mr, Reynolds”
sentimenta, the Government of India will feel secare of a majority of
votes in favour of passing the Bill, The Bill bewng passed the
principle which I have quoted above from the '* Statement of Objects
and Reasonsa *’ will be affirmed. After that, by means of & short Bill,
or & series of short Bille, the Government of Idndi.ﬂI will be able to extend
the criminal juriediction over European British subjects, their wives
and daughters, to every native Magistrate downto the Jowestgrade.
And noone who evinced his approval of the principle of the Bill, even
in ita modified form, either by a vote in favourTot it, or by silence res-
peoting it, willbe able to oppose any of those short Billa mithout being
told that hia opposition is absurd, because the short Bill merely earries
out the principle whichk he afirmed in evineing his approval of the
mndiﬂ.ed Bill, Itis for that reason that the honest opponenis of the
Bill exertise a wise dismﬁm& in opposing the passing of the Bill in any
form whatever. Therefore ** that the vehemence % the %‘git,ntmn should
not be unabated,” so far ‘from being a'’thing to bé deplored, as
Mr. Bey'_uolda 8aYE, {4 & thing to Le rejoiced at, inasmuch aa it. proves
the British comwmunity in lndia to be toq clear-sighted to be
taken in by shamalike the proposed wmodified Bill, and too homest
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and steadfast of purpose to  unsay to-day what they said yesterday,
withont being shown good and sufficient reason for doing so.

It behovesuis, then, tqenquire whether the opponents of the
Bill have had any good and sufficient reason given to them for
abating their oppositiog to the Bill in any foym. The arguments used
by the very smallmicority of oficials who support the Bilkhave been
€0 easily refuted, that, were it wot for the harm they might do by
misleading those who know nothing of India, or very little of it
beyond the Presidency towns, it would not have been worth while to
refate them. Has then Lord Ripon’s treatment of us been such as to
induce us, out of deference to him, to abate our oppusitionP Let us
see. In considering this question we must apply to Lord Ripon the
legal maxim * Qui facit per alium farit pef se.”” Therefore, Lo avoid cir-
cumlocution, I shall refer to him direct as the person acting, Lord Ripon
i his speech on the Oth March lasl, unjustly insinuated that we had used
violence, ®xaggeration, misrepresentation, and menace towards his Go-
vernment, Tae injustice of the charge has Leen’ pointed out to him. He
has never withhrawn it. In the same speech Hts Lordship led us to be-
lieve that we ehould have a fair and impartialehearing in Parlilment
apon the question of the Ilbert Bill. He prevented us from having any
hearing at all last session. He is now making a pasty question of it. In
order to obtamn an unfair advantage over us in England, he sent
bome the cooked telegram of the debate in Council, on the 6th March
last, and, in order to give the colour of truth to that cooked telegram,
he procured it to beq sent home as a Reuter’s telegram, Through
his friends, Meesrs, Gladstone and Bright,he has declared that we
must be crushed for opposing his lordly will in the matter of the
Bill, He kept back from us, &s long as he poesibly could, the
officiul opinions upon the Bill, and, when he guvc them to us, be
gave them jn such a form that we are left in doubtas to whether wo
have them all in eztenso or in an emaaculated form. He has prevented the
official opinions sent by*him to the Home Government from being pub-
lished, 8o that, up to the time the last mail left Englandy the British
public had not been officially informed of the contents of those official
opinions. He has allowed Mr, Bright to vilify with impihity the Indian
Cvil Bervice, because an overwhelmiug majority of them, in the opjnions
which he asked them to write, hava honesfl expressed their true sen-
timents, Which are adverse to the Bill. I ask Mr. Reygplds snd every
other sensible®and honouraMe maz, be l-e.anpporter or opponent of the
Bill, whether treatment like this, ¢ven ifit were ‘possible® for us
honestly to abate cur gppesition to the principle of the Hill, would be
hkely to induce us to lesson 1t.
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Mr. Reynolds says he is inclined to take & Conservative view of
political guiestions. I congratulate him on his good inclinations. But
wo want no Englgsh party politics impurtedrinto India. The natives
are the moat Conservative veople cn earth as between themselves,
the most Badical as regards Englishmen. Thpy would fiercely r
any attemft at levelling the Brahmin down to the DHer, or, to nse
Hibernian trope of the supporters of tke Bill, at levelling the Dhet
to the Brahmin. But when the Viceroy proposed (still to use the
Hibernian trope of the Government) tolevel all natives up above his
countrymen, he became to them a second Damiel come to judgment.
We then had the curious sight of a Radical Viceroy playing into the
hands of Conservative natives, and aiding them to degrade not only his
Congervative, but also his Radical countrymen. Bub it is a notorious
fact that they who will have to bear the brunt of the Ilbert Bill were,
most of them, Radical, when they left England, and among the other
opponents, as well as among the short-sighted supporters ob the Bill,
who will eventually feel'ite oppression, are also many Eadicals.

Mr, Reynolds says thut at firat sight it seems to him somewhat im-
probable “ that wealthy members of the peerage, like the Viceroy and
Lord Northbrook, should be engaged in a conspiracy to ensure
the trinmph of demog¢racy and communism.” But if Mr. Reynolds will
study Lord Ripon’s political aareer, from 1843 to the present time, many
things will be made clear to him, which the now secs only throughaglass
darkly. He will theh no longer feel bewildered at the apparent incon-
sistencies of Lord Ripon’s policy, nor will he be deceived by such false-
hoods as that successive Ministers of State, successive Viceroys, succes-
pive Parliaments, and Her Majesty the Queen have repeatedly pledged
the faith of England to subject British men and British women to the
jnrisdiction of native Magistrates. I style these falsehoods, because I
have already proved thom o be so in my letter exposing Dr, Hunter's
fallacies in the I'%imes, published by you on the|Oth instant. I must refer
Mr. Beynolds to that letter for proof of my®ssertion, for I camnot
trespass upor your valusble space by repeating my argument every
time a supporter of the Bill chooses to reiterato the fallacy.

In ¢ nclusioh allow me to say that I have nct accused Mr. Reynolds
of what he complains, noram I aware that any other opponent of the
Bill tas done so. But I dlthink that bhe hae been misled by those
who are more pubtle than he is. I therefore sttongly exhort him to
abide by the opinion expressedl by him at #ieend of his speech ou tae
o9th Marth last, and t» avoil being made a pariiceps criminis by sups
porting the Covornwent in incurring what he then truly called * the
serious responsibility of usking the Council to pass the Bill.”’

November 27, 1883, BRITANNICUS.
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LO D HARTINGTON, LOBD RIPON AND THE H.BERT BILL.

TO THE EDITOR OF THE BNOGLISHMAN,

Sie,—At length we are put in possession of amother fact which
has long been unfairly concealed from us, Pressure has evidently been
put upon Lord Hyrtindlon by the Councit of the Scoretary Qf State for
dndia, and he has been compelied to admit thatthey were opposed to
the Ilbert Bill when it was submitted to them as his advisurs, and thaf
they warned him of its danger.

With reference to Lord Hartington’s statement, allow me to call
attention to the fact that on the 9th March last, Lord Ripon, speaking
of Sir Ashley Eden, said :—* Ho went straight from the Government of
Bengal to the Council of the Secretary of State at Home; he was a mew.
ber of that Council when our proposals were submitted & and sanctioned
by the Becretary of State, and therefore, if we had misinterprated his
view, as 13y honourable and learned friend appears to think, or if we
bad acted hustily on®hia opinion—he woald updoubtedly bave said so,
and I cannot fur & momgnt think that my nolle friend, Lord Harting.
ton, would not have communicated the fact to me ; he certainly 1"(1 not
do 80.” It is quite clear then, that when those words were utteret
either Lord Hartington or Lord Ripon was guilty of & suppressio veri
If Lord Hartington had pot informed Lord Ripon That his Council were
opposed to the Bill and had warned bim of its danger, he was guilty of
having suppressed a truth of vital importance m the matter of the
Bill. If, however, Lord Hartington had informed Lord Ripon of that
fact, Lord Bipon, in suppressing it when making the statement above
quoted nbout Sir Ashiey Eden, was guilty of an cqually flagrant
suppressio veri, Lord Ripon wae also in that case guilty of something
more than a suppressio Peri in saying that Lord Hartington * certainly
did not do s0,” for Sir Aahin‘y Eden, being a member of the Council
who oppoa.ed the Bill and warned Lord Hartington of ®s danger,
could nol truly be sgid not to have afirmed that Lord Ripon had
misinterpreted his view.

Should the latter alternative prove to be the case fand we must
leave Lord Ripon and Lord Hartington to settle that ggiestéon between
them)‘we shall be juatified in saying that conduct such as this % worthy
only of & Viceroy who allowed Mr. Qfjinton, in his spaech %in the
Legislative ('ouncil @ the Oth March lust, to state, without contradic.
tion, that thePe was a stroig array of oibeial opinion ifPsupport of the
llbert, Bill, and that the Local Covernments hingd “wll yr'ii.ten in
no qpalificd terms exprossing tleir approval of it,” thougg Imrd Ripon
well knew, at the tim® when Mr. Quinton was uttering those words,
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that, so far from the Local Governments having approved of that Bil,
it had npt even been submitted to them for their approval, as was
subsequently pointed out by the Governors of Madras and Bombay, the
Chief Commissioger of Assam, and others.

Well then may we exchﬂm, in the vigorous and truthfal worda of
8ir Bnrbls Frere, that the sdﬁocaey of the Ilbeio Bill has been nothing
but mlarepralentstwn thronghout, and that it has been marked by
incidents some of which fill us with shame as Englishmen.

BRITARNICUS.
December 8, 1883.
1

THE CONCORDAT.

, 'PO THE EDITOR OF THE ENGLISHMAN,

Sir,—1I should like to put forward the following importgnt objee~
tions to the proposed Concordat. k€

The verdict of the jury offered to us will wot be the unanimous
verdict of twelve good men and true, but practically the verdict of a
single ordinary British juryman.

’ic following statement will explain what I mean.—An Indian
jury, in cases in which British men and women are the accused, consists
of two Engliahmun‘ and one mative, or three Englishmen ard two
natives, or four Englishmen and three natives, or five Epglishmen and
four natives, and the verdict is not, as 1t is in England, the vnanimous
verdict of the jnry, but the verdict of the majority., Now the mfluence
of a native District Magistrate, or ot a native Sessions Judge, will be
80 great among the native inhabitants of his district that, bearing in
mind what Mr. Monro, the Commissioner of the Premdency Division,
says & native told hiw, namely, that “ A Benyal'’s first idea of duty is
to pleaso his superiors, not to satisfy his own conscience,” it is not
unreasonaule to believe that the mative portion of the jury, in trials
before native District Magislrates and native,-Sessions Judwees, will
invariably vote in actordance with the summing up of the presiding
Magistrate or Judge The verdict them will practically rest upon the
opinion of gny one of the British jurymen who thinks proper to agree
with the aative jurors. Therefore the verdict wall, as I have stated
in my objgction , practically I.p the verdict of a simple ordinary British
juryman. o

In effect t.en, a law pasgad in confornyity with the eroposed Con-
cordat will aubsh&ute fou t‘zu verdict of a Uritish Justice of the Peaee,
pxporlenqu in weighing evidence, the verdiet of an ordinary English-
man with little or no experience in the matter. owitisno disparage.
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ment of ai ordinary Englishman to say that the verdict of a Justios
of the Peace, who, by dnul.v practice tor many years, has become apt
and experienced in weighing evidence, is more lilly to be correct
than his. Therefore. the Bill of the Cunsordu.t, like the Ilbert Bill
itself, will rlﬁfeit tha? which the Govelnment said was their « only
object,” namely, “¢he impartial and cffectual administration of
justice.” *

I do not know upon what authority the Indian Empire states that
‘it is not upon the programme that District Magistrates shall be
bound by the verdict of the jury.” If his authority for saying so is
good, the offer of a jury is a blind, and a Bill drawn up in conformity
with the proposed Concordat will pragtically give native District
Magistrates unrestrained criminal jurisdietion over British men and
women, which is the very fhine against which we have been all along
contending.

There 1 anothes difficulty, too, which ought not to be overlooked.
The evidence of native yitnesses is, of course, given in the language of
the witnesses, which ordinary British jurors are mot likely to pnder-
stand. There is no such officer as n sworn interpreter inm Mufassal
Courts. Who then is to interpret the evidence to the British jarors P
It is not the duty of the Magirtrate or Sessiona J':dp;e to interpret the
evidence into Englich, ns I once heard a Sessions Judge say. Apain,
an interproter appointed for the oceasion would besvery unsatisfactory,
for it is not every English-speaking native who is able to interpret
correctly from his own language into English, and a man’s liberty may
depend upon n correct interpretation of the evidenco. The interpretor
pro {em may, without its being known 1o the accusced or the Court,
be interested by relatiofship to the prosecator or otherwise in the
success of the prosecution, in which case it will be very easy for him to
put such a $loss upon his intc’rprz-fntion of the evidence as il make 1t,
a8 interpreted by him,qpress harder against the accused than it docs
in the original. This the interproter pro tem would certainly do, if he
saw that the native District Magistrate or Sessions J udgg was biassed
against the accused, because, as Mr. Moanro tells us, hog woRld consider
it hisdirst duty to please his superior, not to satisfy his own co’n&cienco.
But it may be urged that it may be madj the duty of the Diltrict
Magistrate and Sessiens Judge to interpret the native evidence to the
British jurors® The oljectgn to that s that, if the pathve Magistrate
or Judge has a bias against the accused, he is Iékelf, uncogscionsly
perhaps, but nevertheless likely. so to colour his interpretglidn of the
evidence as to make if®press harder vpon the accused than it does i.n
the langunge in which it ingivt‘:n.
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Underall the eircumstances, then, the grant of a jury in the
proposed Concordat is simply a blind to in;ince the Council- of the
Defence Associatifn to yield threir consent to the proposed modifica-
tion of the Ilbert Bill, for, it is really no concession or safeguard
whatever. (In fact the Bill of the proposed ‘Conmd&t practically
extende the criminal juriediction over, Europesas to native District
Magistrates and native Sessions Judges pur et simpls. Iherefore in
reality the Council of the Defence Association have consented to that
against which we have all along been contending. I therefors, on my
own behalf, refuse to ratify the proposed Concordat, and I strongly
exhort my countrymen also to refuse to ratify it.

BRITANNICUS.

December 28, 1883,

“ FAIR PLAY’S ” CONTINUED UNFAIR PLAY,
TO THE EDITOR OF THE ENGLISIMAN,

842,—T have to thapk * Fair Flay” for the matter, though not the
manner, of one part of his second letter. I refer to the passagein which
he carps at my saying that the fact of an old diplomatist like Lord
Ripon having avoided to state that the Secretary of State in Coteil
had sanctioned the Ilbert Bill, inclines ome to the belief that Lord
Hartington had infotmed him that his Counci] disapproved of it. Iam
thankful, because it gives me an opportunity of supplying an omiesion
in my last letter, namely, the calling attention to the difference be-
tween Lord Kipon’s utterance on the 9th Murch last, when the Couneil
of the Secretary of State had not approved of the Ilbert Bill, and his
utterance ou the 7th December last, when, in deference to Lord Ripon,
we must assume that the Council had approved of the proposed modi-
fication of“it. On the 9th March last Lord Ripon said with reference to
the Ilbert Ball - ** Ha" (Lord Hartington) *“ ststed that he had very
carefully considered our proposals m Council, and tbat he gave
them his sanction.” On the 7th December last Lord Ripon said,
with re{gr&nca +to the proposed modificatien of the Ilbert Bill.
““ The Becretary of State in Council expressed his concurrence
i the propoeals of the Goveffament of India.” I need hardly point
out, except porhaps to * Fair Play,” the diferemce between the
cxpressions the Secretary of State” and ¢ the Secretiry of State in
Council,) and “the, Govetnor-General” and * the Governor-General
in Counck.” In his former utterance Lord Ripon avoids assepting
that the Sccretary of State in Council approved of the Ilbert Bill. In
hus latter utterance Lord Ripon distinctly asscrts that the Secretary
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of State in Council approved of the proposed modification of that Bill.
Why, if there was no difference between the communication recioved
by Lord Ripon from Lord Hartington and tbat receiged by him from
Yoord Kimberley, did he make thie difference in his two statementa ? I
do not think Lord Ripah will thank ¢ Faic Play” if he aaserts that the
difference was inadvegf~nt. Good diplomatists do not makKe such die-
tinctions inadvertently, They %ra never careless in their utterances.
If Lord Hartington, in hie public aswell 53 in hisa private communioca-
tions to Lord Ripon, omitted to state that his Council concurred with
him in sauctioning the [lbert Bill, it must have suggested’at least a
doubt upon the point toa brother diplomatist like Lord Ripon, a doubt,
too. which he could and ought to have sol:ed by telegram before he al.
lowed his partisans to make the groundiess boast that there was a atrong
grray of official opinion in favour of the llbert Bill. If, indeed, Lord
Ripon hal;any doubt upon the poist, he made a great mistake in omit-
ting to telegraph fogaccurate informatiun. becguse, if it had turned out
that the Council concurr.ed with the Bocretnry.u! State, that fact would
have greatly strengthened his position. The question then arses, wiet.her
an old diplomatist ke Lord Ripon, when searcling for every possible
sapport for his Bill, was hkely to have allowed so important a matter
to remain obacured by the clouds of doubt, when a%ittle telegram would
have elucidated it. Of course, if, in consequence of the tenmor of
Lord Hartington’s publhic or private communicatjons, Lord Ripon had
no doubt upon the point, thero was no need for him to telegraph for
further information. If, again, Lord Ripon and his Council, or any
of them, believed that the Council of the Becretary of State had ap-
proved of the Bill, their silence upon the point on the 9th March last,
when they heaped up ewerything, even apoeryphal railway works at
Carwar, which they thought would strengthen their case, iz most nnac-
countabie;®¥or, 1n that case, it is contrary to reason to believesthat, wnen
Mr. Quinton made his unfounded boast that there was a strong array
of official opinion in favour of the Bill, Lord Riponand every member
of his Government would have omitted to make what t¥ey wonld h.“e
considercd a well-founded boast, by triumphantly pointing out that a
body 9f old and experienced Indian officials, like the Courmil of tho
Secrotary of State, had approved of the Bill. Therefore it ia clear
that there is abundagce of negative evidence to prove that, on the Oth
March last, geither Lord Ripon noran 3 of his partisags believed that
Council of the BSecretary of State hag spprovgd of the Ilberc
Bill. "What tben was Lord Riporn’s telief upBn the paigt? If he
had‘hone, but wae swaply in doubt, why, when he told the Luogis-
lative Councul tiat Ugrd Harlington had sanctioned the DI,
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did he not also tell them that tbe temor of his noble friend’s
communication left him in doubt, if it had so left him as to
whether the Coyneil of the Secretary ¢ State concurred with
his noble friend ornot # 1 he had dome 80, some member might
have suggested the propritty of telegraphing. to tte Secretary of
State for preciee information upon the point, on %ccant of the unfair-
ness of leaving so important a matter .n doubt, whilst his Lordship’s
partisans were incorrectly boasting of a strong array of official opinion
ir favour of the Bill.

The following point is also worthy of consideration. On the 9th
March last Lord Ripon said that, if Sir Ashley Eden had told the Secre-
tary of State, Lord Hartington, that his view had been misinterpreted,
he could not for g moment think that his noble friend would not have
communicated the fact to him, Since, then, Lord Ripon was sure that
Lord Hartington would inform him of the dissent of o010 only of the
members of his Council, he must have been doubly sure tuat Lord Har-
tington would inform him of the dissent of thg whole of that Council.
Was [jord Ripon deccived as to Lord lartington’s communicativeness,
or did Lord Hartington' fulfil Lord Ripon’s cxpectations 7 Wa have
learnt from tke Accrington recantation that Lord Ripon’s * noble
friend” deceived the House of Commons. It would, therefor), be
interesting to know, if cnly as a matter of history, whether he victimis-
ed Lord Ripon aleo

* Fair Play” calls my knowledge of the facts stated in my letter
“balf knowledge.” But they arc facts known to every ome. My
knowledge of them was acquired from the recorded words of the per-
sons themselves of whom I stated them. I wonder what * Fair Play”
would call full knowledge.

He dogs not deny my statoment of there facts to be trre, but he
carps at my wrguing upon them, and indulges in an inane argument
about & bird being either a fish or a vegetable, lis reagoning reminds
me of that of {he *“ oldest inhabitant,” who, on being asked by the
Comimissioner appointed to inquire into the matter, what he thonght
was the qwuﬂé of the Goodwin sands replied, T have lived here nearly
a hundred years, When I wasaboy there werc no Goodwin sands.
MThen Tentbrden steeple was ¥hilt, and after that the Goodwin sands
were formed. Therefore Tenterden steeple is the ¥anse of the Good-
win sands.”

BEITANNICUS.

‘Yanuwary 2, 1884.
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MR. ILBERT'S FUTILE CHANGE OF FRONT.
TO TRE JDITOR OF THE ENGLIGHMAN,

Sir,—On the 2nd February 1833, Mr, Ilbert, dheaking on behall
of the Government and himself, said wigh reference to his Bill:—
‘* These are vur gt np(\s‘}s. I repeat that in making them the only
object which we nave®in view ig to provide for the impartial and effec-
tual administration of justice, Itiz by that test that we desire our
proposals to be tried.”” The challenge was acrepted. The Bill was
tried by that test, and by it condemed.

On the 4th January 1884, Mr. Ilbert, again speaking, or rather
reading an essay, on behalf of the Government and himself, said, that
the trying of the Bill by that test was a weak point in many of the argu.
ments advanced agamst the Bill. Then, after quoting cxtracts, care-
fully selected, from the opiniona of the Lientenant-Governor of Bengal
and the Britisk Judgen of the High Conrt of Calcutta, in which the Bilk
ia tried by the test froposed by the Governmeht and by it condemned,
he says :—“ The line # argument which I ve indicnied appears to
e to be based on amisconceplion of the point of view from with we
:;pprmuhed, and from which I contend we ought to approneh the sube
ject.,” That point of view, according to Mr. lihert, izthe fitness point.
This sudden change of front would be startling, if we had not become
accustomed tolsuch sudden ehanges of front on the part of the Govern-
ment in the matter of Mr. Ilhort’s Bull. ¢

With reference to Mr. Ilbert’s contention that wo ought to have
tried the Bill by the htness *est, would he be viry much surprised to
hear that it has buen tried hy that test also, and by it condemned ?

Probably he wonld, for when quoting extracts from the opinions of
the Lieutenant-Governor of Bengal and the British Judges of the High
Court of Cgleutta, he onntted to quote the following passaggs in their
opinions -—

The Licutenant-G8vernor of Bengal says : —*“ But the question bas
to be met whether the legislation contemplated is justify-d by the fit-
nass of the native judiciary for the powers which 1t 18 prop(?ed to chn.
fer npon them, and in the Lieutenant-Governor's jndgu‘.n:nt. thee anrwer
must ?)e in the negative,”

The Judges of &bc High Court of d¢alcutta say ~—“ If aa the
Hon’ble Member (Mr, Ilbert) says, the trial of Eu mponn%ia apt to put
an exceptionally severe straifl on the judwml.quallties of tact, yudgment,
patienec, and impartinhty, it is difficult vo understind how thu.fnterest,s
of jutice can be promgted by committing thuse cases to Bfficials who
wre regarded, and the Judges think rightly regarded, as less qualifie®
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to deal with them than those who at presemt are empowered to
doso” .

From a special pleading point of view Mr. Ilbert, perhaps, cousi-
dered himself justified in omitting to quote the abuvé®passages in the
opinions of those who, he spys, have overlooked the fitness test. As he
appears to be an adept at special pleading, I &uppoq'- he knows best,
but from a common sense point of view jt appear. to be a very short-
sighted ruse, because it is o easily exposed. I now procesd to yuote
from the opinions of other eminent opponents of the Bill who, Mr.
Ilbert says, have overlooked the fitness test.

The Acting Chief Justice of Bombay says :—** I deny that a native
Judge or Magistrate, whether a Covenanted Civil Servant or mot, is
fit to try a European British eabject. He 18 in my opiniin guite in-
competent.”

Lord Ulick Browne, Commissioner of the Rajshahy: and Cooch
Behar Division, says :—* As I consider a native Civilian whothas enter-
ed the service by competition unfitto exercise tle powers with which
it is proposed to invest hin, it may be imagincd that I told tuis view
muckmore strongly ip the case of natives appointed to the tivil
Service in this country on mere nomnation.”

1 could quote myny other opinions ¢f eminent Indian officials to
the same effect, but my letter would occupy too much of your valudble
space were [ todo so. I will, therefore, content myself with giving
the names of a fow of the most eminent of the number :—Mr. G, N.
Barlow, C.8.1., Commissioner of the Bhagulpore Division and Sonthal
Porgunnahs ; Mr. J. Beames, Commissioner of the Burdwan Divisivn,
and Mr. J. Monrn, Commissioner of the Presidency Division.

But lest it should be sad that, in quoting the opinions of only the
opponents of the Bill, I have stated a one-sided case, I proceed to
quote the opinions of the moat emwnent of the supporters of the Bill,
and I will begin with Sir Charles Aitchison, its most t,hoi-ongh-gomg'
supporter. ‘

Bir Charles Aitchison says : —“ Irobably even the most thorongh.
gomg supporters of the Bill would admit that Englishmen, as a class,
are better‘qualified to be judges of their countrymen thun natives
are.”

Mr. Jastice West, of thar Bombay High Court, says:—'* Now ib
would be a foolish thing to suppose, as some nativéds do suppose, that the
ordinary Enghishman hasnot gained a great: dvantage oveée the ordinary
Aviatic by the constitntionsl training which is for bim the inheritance
of 80 mauy ~enturies. Justice is more in reality a matter of tempera~
went, of tradition, and training than of mere cleverness,”
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Mr. W. B. Jones, the Chief Commissioner of the Central Provinces,
says :— That the European is generally fitter than the native to try
cases in which Europeans gre accused appearsto me to be abundaatly
clear.”

Colonel C. A. MeMahon, Commissionep and Superintendent of
Amritear Divising, safh:— The state 3f morality in Indjp is muck
lower than in EnglarM, and, s men judge of others by themselves,
natives believe readily imputations against Europeans that we our-
selves would only credit on extremely etrong evidence,”

Mr. A. J. Lawrence, Officiating Commissioner of the Allahabad Di-
vigion, says :—** Is the Government prepared to say . ... that the
classes of natives to whom the Bill proposes to give the powers of a
Justice of the Peace are in ¢very way fittqd to cxercise those powers ?
This is, I think, the test by which the Bill must bo judged, and by it, I
think, the Bill stands condemned

Sir ReBtuart, Chief Justice of ihs Allahabad High Court, says :—
* Appealing as it” (the criminal law) *“ does te considerations relating
to idiosyneracy, temper, and temperament, mqral appreciation of erime,
cona:-:ousness of guilt or imnocence, social degradation as the gonse-
quencp of proved guilt, and the strange diffsrence in this respeck
batween the moral sense of the European and that of the natives. All
these are very delicate considerations, and it is not :asy to appreciate the
opinion that they could be eafely handled even by the most highly
educated Native Magistrate 1n trymng a aropean fer an imputed offence
against the eriminal law.”

8uch are the opinions of aomo of the most cminent of the support-
ers of the Bill They comncide upon the question of fitness with the
opinions of the opponents of the Hill. Therefore we are enta_tled to
say that the fitness test bhs been applied to the NIl both by ite sup-
perters and opponents, and a8 Mr. A. G. Lawremce correcily states,
by that tesf the Bull stands condemned.

I venture to think §hat no one will deny that the best, nay the
only, way to provide for the impartial and effectual admmistration of
justice 1n caees in which British men and women are tife nccuse&,. 18
to employ the fittest officials to adnumister the law g in such cases,
and tiat, if, in addition to the fittest, any officials less it% han the
fittest be employed upon that work, Justicewill be less impargiallp and
less effectually admirgstered than it we urﬁ be 1f only the fittest were
employed upam it. Now ity bas bren prgved by the tesfumony both of
the supporters and opponents of the Il that natzvg uﬂimula. are less
fit fog that work than British oficials, isat the “libert Billgproposes
to entrust that work %o native officials in yearly increasing pumbers,



258

Therefore, if that Bill becomes law, it will defeat the object which the
Government say they havein view, for under it justice must 'inevitably
be less impartially and less effectually administered than it is under
the present law. cErgo, the Bill stands condemned by the Gtness test
as well as by the test ongmally proposed by Mr. Ilbart on behalf of
the Goverument and lumsaif 0a the 2nd Februaly 1383
.BRITANNICUS,
January 11, 1884,

THE END OF THE 1LBERT BILL,
TO THE EDITOR OF THE ENGLISHMAN,

Sir,—~Allew me to express my gratitude to you for the very kind
and handsome way in which you, on the 11lth inetant, editorially
noticed my exertions in the matter of the opposition to the Ilbert Bill.
That it is the hope of reward which sweetens iabour may be true, bu
¥ never had any such hope, unless the almost forlorn hope ofyour oppo-
sition becoming snccessfal may be so termed. :can therefore truly
say that I never hoped for, much less expected, so handsome s reward
as theb editorial acknowledgment of my services. Indeed I had con-
sidered myself nlready suffictently rewarded by having been allowed
to occupy 8o much of the valuable space of a journal second fonome
in India for the breadth and soundness of its views, and the geatle-
manly tone of its editorials.

At the same time permit me to expregs my grateful acknowledz-
wments to allthose gentlemen who, at various mectings, have, from time
to time, encouraged me, by votes of thanks, 1n iny, at one time, almost
hopeless task of opposing the Ilbert Bill.

To the Council of the Defence Association, and especially to their
able President, Mr. Keswick, is justly dune the honoar of having by
their Jud:cmns action obtained the virtual abandonment by Fiorernmen&
of the prhmple of the llbert Bill. To them, therefore, our warmest"
thanks are due, and on my own behalf [ herebyi Sender them.

But, whiuist paying honour to all to whom 1t 18 due, let us glorify
Him who has ‘crowned our efforts with success by eaywng 1n the pious
words of araobk; Order,— Non notas, Donnne, non nobts, sed Nominy Tuo
da ylorlg.m.

Janucry 22, 1884, ¢ BRITANNICUS.

THL {.ONL.OI\.DA I.

— o

70 THE EPITOR uF THE ENGLISHMAN,
S1r,s -It is very desirable that they who are hesitating should fully
understand the extent of the victory obtained by the Council of the
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Defence Association by means of the Concordat. With your. permission,
then, I will endeavonr to explain it.

The Council of the'Defence Association havey by means of the
Concordat, obtaincd | the virtual abaudonment by Government of the
priuciple of the 11bertaBill, notwithstanaiz?g Lord Ripon's declaration
to the contrary %n his speech ian the Legislative Council on the 7th
instant. In order to prove this 1t is mecessary first to atate correctly
what is the principle of that Bill, and then to point out how it has been
abandoned,

With all due deference to Lord Ripon I eunbmit that, in his
speech above referred to, he incorrectly stated the principle of the
Ilbert Bill. That principie is contained in the firet part of the second
paragraph of the ** Objecta and Reasons.”

The second part of that paragraph, from which Lord Ripon qnoted,
contains a declaration of the aclion which the Government had then
decided upon taking in accordance with that principle. That thatis so
is indicated by the commencement of the secgnd part of that paragraph,
which runs thus :—* The Government has accordingly decided to spttle,’”
*40.,—Decided in accordance with what? Tfe only pousible answer
is,~In accordance with the principle declared in the first part of the
same paragraph. Now the principle therein deflared is as follows :—
*“ That the time has come for modifying the existing law and removing
the present bar upon the investment of native Magistrates in the inte-
rior with powers over European British subjects.” Mark, there is
no restriction as to the grade of the Magistrates to be invested with
those powers. Therefore the principle of the Ilbert Bill is,—that tho
time has come fur investing native Mufassal Magistrates of every grade,
from the highest to the®lowest, with power to try European Hritish
subjects accused of criminal offonces. It mattess not that the Ilbert®
Bill did n& propose to car;y out that principle to its fulift extent ;
for if Lord Ripon’s Gogernment had succecded in passing & Bill founded
upon that principle, which conferred the power of trying European
British subjects upon one native Magistrate only, the pfnciplo of phe
Ilbert Bill would have been aflirmed, and the extensiog obthe power
to every other Mufassal Magistrate from the highest to tfe lowest
would have been cnly a question of time.

Let us now inqugre whether the Bill drawn in accordance with the
terms of thq Concordat jonvests any eutive Mufass§ Magistrate or
Sessions Judge with power to tey Europeary British gnubjects, I sub-
mit that it does not. It takes away the power ot trying tlem here-
tofofe possessed by British District Magistrates and Sessions Judges,
but 15 does not comfer it yipon 4 single native Mufassul Magistrate %
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Bessions Judge. All that it does is to empower native District
Magistrates and Sessions Judges to preside at the trial of European
British suhjects by~a jury. It is notthe natife District Magistrate or
Bessions Judge, but the jury, who try the accused. The oath adminis.
tered to each of the jurors p¥owes this to be the ease. It runs thus,—
“ You shall ¥ell and truly try, and true deliversyee nfake,” &c. The
native District Magistrate and Sessions Jhdge are powerless to convict.
The jury alone are invested with the power to try, and convict or
acquit the accused, The native District Magistrate or Sessions Judge
may sum up ever so strongly for a conviction, yet if the jury are
bonestly of opinion upon the evidence that the charge is not proved, it
is their duty to deliver & verdict of “mnot guilty.” They must, of
course, pay all dup deference to any remarks which the District Magis-
trate or Sessions Judge may make upon the evidence, and accept his |
interpretation of the law bearing on the case, but it is not only mot
their duty, but a violation of their oath, obsequioysly to relinguish
their own honest opinion in deference to him, 'Themiore & is abun-
dantly glear that the Bill drawn in conformity with the terms of the
Concordat does not inves. any native Mufassal Magistrate with power
to try European British subjects. Thie 15 as it should be, especially
as regards District Magistrates, for since ° persons executing any
duties of Police or entrusted with Police functions” are, by the Code
of Criminal Procedurg, disqualified from serving as jurors, {4 fortiori
District Magistrates, who aro entrusted with the highest Police func-
tions in their Districts, oughl Lo be disqualified from trying persons
accusad of criminal offences.

Since then, the Bill drawn in accordance with the Concordat does
not invest any native Mufassal Magistrate or Judge with power to try
huropean British subjects, it virtually declares that the time has not
come for investing them with that power. But the principle of the
Ilbert Bill is that the time has come for investing them with that power.
Therebore, by passing the Bill drawn, in accordance wWith the terms of
the C'oncordat, the Government virtually abandons the principle of the
Ilbert Bill. «

The Government of India, lately insisting upen having ita Ilbert
Bill, msy be likened to a fracti us child insisting upon having s dan-
gerous toy, As thocautious father carefully removes the bhurtful parts
before allowing uhe child to hive the oy, wo the cautious Council of
the Detenc, Associatior carefully removed the dangerous part of the
Tlbert Bill, na~ely its principle, before allowing the fractious Govexn-
mept to bave it,
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That there are defects, not in the Concordat, but in matters con-
nected therewith, is certain. It is to be hoped, however, that the
Couneil of the Defence Rssociation wiil be able to get them removed.
One of them, pointed out by me in a former letter, has reference to the
Indian jury system, upgn which, with yopr®permission, I will dilate in

my next letter.
BRITANNICTUS.
January 24, 1884.

MR. JUSTICE FIELD’S MINUTE.
TO THE EDITOR OF THE ENGLISHMAN,

81r,~Mr. Justice Field’s Minute on }he Ilbert Bill is g0 valuabla
a document that I hope it will be published :n  pamphlgt form. If the
learned Judge consents to its being so published, I shall be wmost happy
to enrol igyself as a subseriber.

Permit me. howgver, to ask the learncd Judge to do me the justice
to correct n&a (a) to paragraph 72 of his Minute ; for the view which,
Lo eays has not (as far as he can find) been put forward, but which may
desarve consideration, was brought by me to th# notice of Government
so far back as the 19th March 1883 in my letter of that date, published
by you on the 26th of the same montli. In that 18tter you will flnd the
following passage ;—

“ Mr, Quinton lost & capital opportunity of proving himself to be
a sharp-righted eye and quick ear of Government by omitting, when he
was in the questioning mood, to propound the following questions to
the Legislative Council .—

I—Did the Aryen conquerors of India empower the Sudras and
other conquered races toetry Bralimans, Kshattriyas and Vais'yn, and
their wives and daughters, and sentence them to fina or imprisonment, or®
both ? )

11,—Did the Mghammadan conquerors of India ewpower tue
Hindus to try Mubammadans, their wives and deoghters, and sentence
them to fine or imprisonment, or buth P

111.~1f not, why not ? Wasis not because in Indii andy other A:is-
tic countries such power 18 the outward and visible sign of sofereignty,
and the transfer o a conquered race of the nght to exerc"se is upon
the dominant racegis an abdicatior of ﬁaat sovereignty in favour of
the former 7g

I am very happy to find that the learngd Judgeza able Minute has
stamfed as accurate many of the vews publich®d by me, q'cl 1 espe-
ciafly rejoice that he bas upheld as correct the interprefation of the
Btatute 33, Gec. 111, Cup. 185, Sec. 105, contained 1n wy letter of dhe
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25th November last, published by you on the 30th of the same month,
in which I took the liberty of differing from Mr. Justice Mitter’s inter-
pretation of thateStatute.
.BRITANNICUS,
Juum:y 22, 1884.

TRIAL BY JURY.
TO THE EDITOR OF THE ENGLISHMAN.

Sig,—Trial by jury being intimately connected with the Criminal
Procedure Amendment Act of 1884, it may not be considered imoppor-
tune at the present time to comment upon it with tLe view of main-
taining to the ytmost of our power that valuable institution in all its
right, of restoring it to its ancient dignity in matters in which it
hes been imprired or otherwise diverted from its first institytion, and
above all of guarding with the most jealous cimumspegtion against
the introduction of new gnd arbitrary methods of trial, which, under a
variety of plausible pretences, such as administrative inconvenience,
invidious distinctions, pledges, &c.,&c.,&., none of which ara founded
on fact, may in time imperceptibly undermine this best preservative
of British liberty ; for thias, eays that celebrated jurist, Sir "William
Blackstone, is a duty which every man owes to his country, his friends,
his posterity, and himse!f, I therefore strongly recommend the Coun-
cil of the Defence Association to give the matter their most earnest
and patient consideration.

My countrymen will doubtless acknowledge the wisdom of Black-
stone’s advice, when they call to mind that the supporters, of English
extraction but un-English proclivities, of the happily defunct Ilbert Bill,
whose position in the Government of Indi‘u. and in the Supreme Legis-
lative Couticil ought to have reminded them that they were ex-officio
custodians of the rights and liberties of their countrymen, sneered at
our claim to the right and privilege of being tried by our peers, and
violated the trlist reposed in them by endeavouring to deprive us of it.
In 80 acting they forgot, if they ever knew, the excellent maxim
enunciatéd by Montesquien that *“ Princes ought to be overjoyed to
have subjesta to whom honoyris dearer than life, an incitercent to
fidelity as well as courage.”” One of those un-Eng“sh Englishmen, the
one who broke ‘* pledge public'y given by himin the Sups:me Legisla-
tive Coupcil on th~ 9th Mar-h 1833, made, in & letter to the Times, tho
boast thal the present Government of Indis was prepared, with
the aid of the votes of the native members of“the Supreme Legis-
afive Council, to enact a law subversive of our rights and hberties
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which the Government of 1872 was unable to pass, Decause there were
then none but English members in that Council, Let me récommend
that would-te subverter of British liberties to suggest to Mr, Cancus
Chamberlain, in the com?ng redistribution of seate9to allot to nativa
membera of Parliament, to be elected in Ipdia, a number sufficient to
swamp the English mefbers, and With ti%ir aid to attempt to subvert
the ancient rights and liberties of the people of England. If such an
attempt be made, I venture to think that the result, for such a Parlia-
ment, will bea far more successful §th of November than that of
Gunpowder Plot notoriety.

The following passage from the learnmed aunthor above refurred to,
will clearly show how important to usis the privilege of trial by our
peers, especially under a despotic Govergment like that of India, the
members of which have given uws ahundant preof ofp their hostility
to our ancient rights and Dberties, * The trial by jury ever has been,
snd [ trygt ever will be, looked wpon as the glory of the English
law * % * % wg#% % & * Ttz the mogttranscendent privilege
which any su‘-\:jecb can epjoy, or wish for, that he cannot be affvcted
either in his property, lus hiberty, or his person, but hy the nnu.na‘moua
donsent of twelve of his neighbonrs and equals.” A constitution that,
1 may venture to affirm, has under Providence secured the just
hberties of this nation for a long succession of ag{-g."

An Englishman’s privilege to be tried by bis neighbours and equals
is of older date indeed tian Magna Charta iteclfefor long before that
great Charter was wrested from King John, Englishmen had acquired
the right Ly preseription, During the Saxon period they obtained it
by an agreement between the people and the King, on whom they
conferred sovereign power. The Norman harons had no title to the
benefit of those lawa which were inlringed by the very nature of the
tenure by which they held their lands from the Ciown. They acquired
those libeMties, however, b;a charter granted by Henry® I, which,
though confirmed by S§ephen, was never observed until they forced
King Jobn, in the year 1215, to grant to the nation the two famous
Charters called Magna Charte and Charts de Forests, Which are fhe
foundation of the English hberty and constitutiong or erather the
confirmation and augmentation of those ancient rights and privilegm
which Englishmen had enjoyed under the (Saxon monarcha ;efor, §a Sir
Edward Coke observes, Magna Charta contained very few grants, but
was for the most part deglaratory of she principal grounds of the
lundamnt.&i laws of England.

Lonc:senssa and not plagiarism voing my aim, allow mg¢ te say once
forall that [ am inddbied to Blackstone, Smollett, Montesquien and
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others for the facts and authorities cited by me in this letter in con-
nection with the origin and antiquity of trial by jury, This will save
the necesaity for inverted comnmas uud contipual reference to autho-
rities, which will, Bowaver, be quoted when necessary.

Bome authors have endgavoured to trace the erigin of the inatitu-
tion of trigl by jury as high as fue ancient “ritons, It is certain,
however, that it was in use among the first Saxof colon es of Britain.
Bishop Nicholson ascribes ite origin to Woden himself, their great
Legislator and Captain (DeJure Saxonum, p.12). Traces of it are
found in the laws of all those nations who adopted the feudal system,
as in Germany, France, and Italy. The dunty of avassal towards his
lord was to bear arms and to try his peers in his court. The Judges,
Rathimburghers, and Sheriffs were the same persons under different
names, They wire the count’s assistants, and,as he was obliged to
have twelve persons to judge, he filled up the numbet wish what in the
suthoritics arestyled boni homines, respectable men. Sometimes there
were no officials on the jrry. In that case the twelve jurors were all
boni homunes, Information om this subject is contained in the capitu-
laries of Louis the Pious added to the Sslic law, Art. 2 ; in the fcrmula
of judgments given by Du Cange in the word bom homunss ; and ip the
appendix to the formula.ncs of Marculfus, Cap. 51. In Eagland the in-
stitution is ment:oned so early as King Ethelred, and that not as of ve-
cent origin (Wilk. L. L. Angl. Sax. 117). The Saxon chronicles inform
ue that King Alfred compiled an excellent body of laws from the collec-
tion of his predecessors Etherlred, Ethelbert, Ina, and Ossa. He im-
proved the institution of trial by jury by specifying the number and
qualifications of the jurors, and extended their power to trials of pro-
perty as well as criminal indictment. He originated the practice of
giving bail to save persons who might be found innocent from suffering

) imprisonment during their trial, Stiernbook ascribes the mstitution of
the jury, which in the Teutonic language is called nembdas ‘to Regner,
King of Sweden and Denmark, the contemporary of our King Egbert,
who began to reign A.D. 800 (De jure Suecnum L 1. Cap.4). Batthe
fact is that trial by jury was so universally established among all the
Northern, ndiions of Europe that the earliest account of tne one givea
alse traces of the other. Therefore an Englishman’s right to trial by
his aquals %nd neighbours, t} at is to say, by his own countrymen, rests
not upon Magna Charta only, but also upon prfSscription or usage
from a time () which the rlemory of me~ ran not to*the contrary
even in A, D, 1215, when tht Great Charter was extorted from King
John. Coasrquently, the right to trial by his equals and neigh-
bqurs, that iz by his own countrymen, mdy without exagge-
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ration be said to be ingrained in the very nature or an pgusn:
man.

Magna Charta was gonfirmed in Parliament by King Heury III,
King John’s son and successor, and afterwards by #iatute 25 Edw. I.,
ealled Confirmatio Cartarum, whereby the (jreat Charter is directed to
be allowed as the comfnon law. ¥t was'next confirmed by a multitade
of corroborating stalktes (Sir Edward Coke enumerates about 82), and
lastly by statute 12 and 13 Gnl. III, Cap. 2, styled, ** The Act of
Bettlement,” whereby, among other thiegs, the right and privilege of
trial by their equals and neighbours was declared to be the * birth right
of the people of England” according to the ancient doctrine of the
common law.

In these duys of innovation and attempts on the part of the Go-
vernment of India tointroduce arbitrary and unconsti®utional methods

*of trial, upon tne’zround of ronvenience and other plausibla pret »

my counjrymen will do well to be always om their guard against the
encroachmenrts whi#h thut despotic Govrernment hus, during the last
fifty years, proved itseld to be ever rendy tosimake upon their liberties.
.Tim fact of those hberties having been wrypg at the pointgf the
sword from a weak-minded despot Like King Joln, ought to remind
them that further attempts may be made to wil,h.-‘lrsw from them the
liberties so extorted, For it is nol 8o much the tyrannical man as the
weak.minded man who mistakes his own obstinacy for strength of mind,
that, when in power, is {he worst oppressor. Ime connection with this
subject, the following words of wisdom dvserve special attemion,
Blackstone, in pointing ont the davger of allowing the introduction of
arbiliury and unconstitutional wmethods of trinl says.—* However
convenient these may be, ae doubtless all arbitrary powers well gxoculed
are the most convement, }t-t let 1t be again remembered that dolays and
little inconviences in the fogms of justice are the prica that all fred
nations ntust pay for their liberty in more substantial mitters ; that
these mroads upon the sacred bulwark of the nation are fundamental-
1y opposite to the spirit of our conetitution ; and that, though begun in
trifles, theprecedent may gradually increase and sprn:.d to the ghter
disuse of jurics in questions of the mosl momentousscondern.”

The excellence of Elackstone's advice will be apparent%a all who
call to mind that the*Government of Indyg, during the late eontfoveray
on the [lbert Bill Bnhlushingly alloged, as a ground for encroaching
upon our litkrties in 134y that it ha® successfully #acroached upon
themein 1836 and 1875,and ita mental wsion jwaseo distorbed by the
sygem of encmachn.:ent it had adopted, that it actually t¥ought that
argument asound ome. With equal justicoa thuief might urge that,




266

because he had stolen your waich lust week with impunity, he is
entitled to"steal your purse this week. It was high time then for us to
bave an organisation like the Defence Aspociation to protect our
rights. That thetCouncil of that Association has mot only the will but
the power to do g0, if we giyp them our cordial support, the destruction
by them of , that source of &il recfnt evil, the priugiple of the Ilbert
Bill, fully proves. Let us all then rally roun® them and help them
with all our might to progress in the good work so ably begumn.

The following facta will show how our rights were encroached up-
onin 1886. 'When Her Majesty’s Supreme Court of Judicature at Fort
William in Bengal was first established in Calcutta, trial by Jury in
civil snits was not introduced, but the Judges performec the functions
of the jury in deciding upon the evidence and assessing tLe damages in
addition to thei: own proper functions. Thie, of cource, was an en-
croachment upon our rights to trial by jury in civil cases. The unofficia)
British community of that day, however, tacitly consentgd tothat
eucroachment being made in favour of HerrMajesty’s Supreme
Court of Judieature, becayse they had perfect confidence in the ability,
integgity, and impartlilthty of the bonourable Judges of that Court.
This tacit consent in favour of the Supreme Court no more im-
plied & waiver of our right in favour of any other court, then the
fact of & man faiﬁng to object to a meighbonr emcroaching 'spon
his land, would imply a waiver of his rights in favour of strangers.
But in passing Act. X1 of 1836, the Government of India virtuslly
argued that it did. This, of course, masillogical, but despotic Go-
vernments sre not in the babit of paying much attention to logic in
their arguments in svpport of any course of action they propose to
adopt. Of that fact the arguments used by the Government of India
in support of the happily dcfunct Ilbert Biil and the Bengal Tenancy
Bill afford abundant proof. For example, in support of the Ilbert Eil}
it was argued that, because the Government of India ¥ad made two
inroads npon our rights and liberties with impuraty, namely by passing
Act XI of 1836, which wirtuslly abelished trial by jury in avil auits,
ang by passing Act X of 1875, which virtually abolished tral by jury
in criminal cases, therefore, it had & right to make a further inroad
upon our rights and liberties in 1983, by passing the Ilbert Bill. And
in suppors of the Benga' Tenency Bill 1t-is argued that be-
cavse the Government of India, by Act X of! 1859, made an in-
road vpon the _ights of zeminlars with imp—nily, therefor . it is entitled
to makeg further inroad u, on their rights in 1884, by passing thy Ben-
gal Tenawncy Bill. If a poacher charged with unlawfully killing Jord
Bipon's pheasants were to plead that his grandfather bad poached upon
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His Lordship’s preserves with impunity in 1986, and his father had
poacbed opon them with impunity in 1875, thersfore ke was ‘entitled to
poach npon theth with imPunity in 1984, would His Lordship admit the
Plea to be good ? I trow not ; and yet thatsis what thsummmts of the
Government of Indig in suppagt of theWlbert Bills Nos. 1 and 8,
amount to, Sinfe, th.an, wo had nover waived our right, to tyial by jury
1n civil suite, the Gavernment®f India, by arbitraily passing Aet X1 of
1836 in opposition to our protests, made **aninroad upon the sacred
bulwark of the British nation, fundamentally opposite to the
spirit of the constitution ” If the propu=al had been to subject us in
civil matters to the jurisdiction of English Muafassal Judges omly,
we might, for obvious reasons, have been induced to waive our
right to trial by jury in civil cases fa%heir favour. But the Aot
,unconstitutionally handed us over to the juriediftion of native
Mufassal Judges, also in whose Courts, Dewan Joy Pralmshlal, Ral
Bahadur? informed us laiely in his specch at the meeting held at
Bankipur to oppose the Bengal Tenancy Bill] all phases of vaseality are
yprevalant, and in which, in addition to tWe legal fecs, thereare s
wmumber of unmentionable etceferas which are wu rqgoverabls even 3y the
suceessful party. Therefore our protest made in 1886 still holds good,
and usage cannot bo pleaded against us, because we have submitted to
the law upon compulsion and under protest,

The fact of the Government of India having argued that becauss
they had suceceded in emcroaching upon our rights 1n 1336 and 1876,
therefore they had a right to emcroach gtill further upon them im
18833, proves that we cannot safely disregard DBlackstone’s excelleat
advice “above all fo guard with the most jealons circumapeo-
tion against the introdugtion of new and arbitrary methoda. of trial,
which under & variety of plausible pretences may in time imperceptib.
ly underméug this best presetvative of Kuglish liberty.”

In passing Act X of 1875, now enbodied in Art X of 1882, the
Govornmerrt made “* ah inroad upon the sacred bulwark of the Britinh
nation fungamentally opposita to the spirit of the copstitution,” for
by that Act, they abolished trial by jory in criminal cases. I usethe
word *‘alolished” advisedly, for, though they left thf nan?&'thay took
awsy the substance. With singular incomsistency they, in Bectjon 82,
prescribed ‘hat : ".AII trials under this Ret shall be by ]urf" and then,
in Bections 353 to 37, they virtually nbollah trial by jury, and substitute
lor it trial by & thiug whi®h is not a jury as defined 'by the common
aw, & such as the Act of Seitlement decfhres tw bfthe birﬁb-nght of
wlly Knglishmang A o mparison of the true thingt ® with the
Brummegem article substituted for it, will prove the tgmth
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of thik assertion. Blackstone thus desoribes trial by Jury ;=
*“The founders of the English law have, with excellent
forecast, contrived that no msan should-be called to answer to
the King for any c!pital crimes uniees upon the preparatory accusation
of twelve ormore of his fellaw-gubjectg, the grand’ jury ; snd that the
true of the very acousation, whether preferred in the sharme of indictment,
information, or appeal, should afterwards be confired by the unani-
mous suffrage of twelve of his equals and neighbours indifferently chosen
and superior to allsuspicion.”” And in another place heeays: * So
tender is the law of England of the lives of subjects, that no mancan
‘be convicted at the suit of the King of any capital offence, unless by the
unanimous voice of twenty-four of his equals and neightours, that is,
by twelve, at least, of the grand jury, in the first place, asrenting to the
accusation, and Afterwards, by the whole petit jury, of twelve more,
finding him-quilty upon his trial.” The thing which the Government of
India has substituted in the High Court for this"irial by
jury i8 ome 1 which, for the preparatory accusation of
twelvoof the grand jury,*they have embstitdted the opinion ofa
single udge of the Higly Court, and for the unanimous sufirage of
twelve of an Englishman’s equale and nzighbours, they bave substitut-
ed the opinion of two-thirds of nine men, all of whom may be netives,
unless the accused Englishman, before the first juror ia called and
accepted, requires to be tried by & mixed jury, in which case only isit
obligatory for the majbrity of the jurors to consist of Europeans and
Awmericans, But since the word * Europeans” and not * Englishman’
is used, it is possible for an Englishman, under the Act, t»
be tried by a jury consisting entirely of natives, or of five
foreigners and four natives. Thus,n the first place, the Act abolishes
the Grand Jury,an institution of the existence of which, so far back as the
reign of King Bthelred, we have authentic information. In that Saxon
monareh’s laws it is thus deseribed .—* Eveant seniores duodecsm thani,
et praefectus rum eis, el jurent super sanctuarwm, fuod eis 1n madus datur,
quod nolint ullum innocentcm accusare, nec aliquem noxum eailare,” (Wilk,
L. I, Angl, Sax. 117). ** The twelve seniors shall go out, and their fore-
man with them, aad shall swear upon the Holy Gospel which is placed
in t.helr hands, that they will not accuse any innocent, or conceal any
gt.:lty man.” The number of *the Grand Jury was afterwards raised
to 28, a majority of 12 of whom was required to find & true Bill. By
passing this Act'the Governmellt of India Proved that it had meither
the excellunt forecuat of the fbunders of the English law, nor such
tenderness for the lives of the subjects as the law of England possestes.
Andg. in the second place, the Act abohshes the petit jury. For the
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powers with which the Indian Legislature hag been invested, grest
though they be, nio more enable it to convert, even by an Act of the
Government of Mdia, a baly of nine men all of whom may be natives,
or natives and foreigners, two-thirds of whimn are competent to deliver
a verdict, into a jury, tgan they gpable jteto convert nine apples, or
two-thirds of niagapples, into twelve pears, Therefore their calling
these nine men & jury?n the Ach, doeg not make them a jury, for by the
common law & jury is defined to be twelve of the equals and neighbours
of an accused Englishman, whose verdict must be the unanimous opinion
of the whole number. Consequently the Indian Legislature, in enacting
by Act X of 1875, that accused Englishman may be tried hy nine natives,
or by four natives, and five European and Awerican foreigners, contra-
dicted Section 82 of the same Act which ®eclares that ** All trials under
l..his Act, shall be by jury.” Well then way we lafhent, wmith 8ir
Edward Coke, the confusicn introduced by ill-judging and *unlearned
legislatorPinterfering with the common law.

Natives and European, and Awerican fdreigners were admitted
upon juriex for the trial 8f Englishmen by what appenrs to be 8 mistake
qn the part of our legislators. By Statute 13, Guig 111, Cap. 70, See, 34,
it was enacted, *“ that ail offences and misdemeanours which shall be
Iaid, tried, and inquired of the Suprege Court of Fort
William in Bengal, shall be tried by a jury of British subjects, resident
in the Town of Calcutta, and not otherwise ' This statute applied
to persons not being Englishmen, for Englishmen being already
entitled to be tried by a jury of British subjects, or Englishmen, any
enactment on the subject affecting them would have been supereroga-
tery By Statute 7, Guo. IV, Cap. 37, Sec. 1, 1t was enacted
“ that all good aud cufficignt persons redident within the limits of the
towns of Calcutta, Madras, asd Bombay, and not breing subjoots
of any ‘p:eign State, skall be deemed capable of eg.'rving e
jurors,” &¢. This statute emabled native suhbjects of {Le Hast Indis
Company, but not fore®n natives or European or American foreigncrs,
to serve on juries in Calcutta, &e¢. But by Section 3 of.{ha same Act,
it was enacted *that all jumes for the trial of perspus
professing the Christian rehigion shall consist vﬂm)lh‘ persons
professing the Christian religion.” The last recited segtion,
however, was repea‘.!ed by Statute 28 and 3 Gul.® IV, Cap.
117, See. 2. But, Snce the right and privilega of an Englishman
to be tried hy.njury of bis%quals and Reighbours did ®not rest upon
the Statute 7, Geo. 1V., Cap. 27, but, as T Fave proved, upon®prescrip-
tiomoonfirmed by Magua Chorta, which again has heen aenfirmed by
several statutes, and lastly by the Act of Setticwent, which*declages
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trial by their peers to be the birth-right of the people of Engiand, so-
cording to the ancient doctrine of the common law, the repeal of 7 Geo,
IV., Cap. 87. Bee. 8, though it abolished tifd privilege granted there-
by to Christians of other n#fionalities, in no way affected the ancient
right and privilege of an Egglishmpan to be @ried by & jury of his
equals aml neighbours, This brings us to the (mestion whether
natives are the equals and neighbours ‘of Enghstlmen..

I have no wish to re-open the racial question by any arguments of my
own, I shall therefore confine myself to the arguments with which the
Government of India has furnished me. That Government, by excluding
natives from all the highest civil offices in the State, from sll military
commands, and from all appointments which would give them the con-
trol of DEpartnlenta a8 the hedds thereof, and reserving ail those appoint-
ments for Englishmen, as well as by excloding natives from the benefit
of the Habeas Corpus Act, to which Englishmen are eatitled, virtually
declares that natives are'l‘ not the equals ot Engii?hmou. NBither are
natives the neighbours of Englishmen in the sense 1n which Blackstone
uses the word 1n the above quotation, 1n which it does not ueceasarily
mean’” peraons who livéin the same street, or even in the same neighbour.
hood, as the accused, but peopls whost manners and acustoms are the
same as his, whost thoughts are his thoughts, and whose ways
are his ways, and wo are, therefore, Letter able than those who
are aliens to him in every sense of the word, to arriveata correct
opinion upon his guilt or innocence, especialy in cases in whick the
evidence 18 chiefly or altogether circumstantial, In this sense natives
are decidedly not the neighbours of Englishmen. This unneighbour.
liness is not the fault of the Englishman, but is derived from puresy
native "sources. What Mr. Laister says .of the Hungarians and
Hungarian Jews is applicable to Englihmen and natives.
The Eoglshman cannot love natives # neighbours beeguse they
will not be neighbourly, and natives on their parts cannotbe
neighbourly because their caste, creed, and ¢ customs, while they
permit them to make all they can out of the FEnglishman,
forbid them to bave anything in common with him, or to
admit bim to that social intercourse in  their houses which
Engkshmen enjoy with one another. Therefore it is no disparage-
ment of natives or of tKe estimable qua.hi:ea which some of
them possess, {o say that they are not the equals nnd neighbours
of Enghshmen m the sense in which the jurBrs by whom “an English-
man has § [3 rlghl: t0 be tried Lught to be, in order to fulfil the require~
ments of the‘privilege acquired by prescrption, and confirmed bythe

Gfat Charter. Therefore, the Government of India, in passing dct X
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of 1875, introduced a new, arbitrary and wnconstitutional method of
trial, instead of trial by jury, and thereby made * an inroad upon the
sacred bulwark of the English nation, fundamentally opposite to the
spirit of our eqnstitution,’” which, unless the utmost vigilance is nsed to
prevent it, * may inerease and sptead to the utter disnse of juries in
questions of the most® momento® concdra,” and the complete des-
traction of the r:g‘nts mmd hhertws of Englishmen in India,

Dunng the late contrﬂversy on the Ilbert Bill, the Governmeént
of Indta bqasted that none of the predicted evils had followed their
abolition of the Grand Jury, The honour of that mon-fulfilment, how-
ever, is not due to them, but to the imtegrity and impartiality of
the High Conrt Judger, who have administered the new law., By
Section 14 of Act X of 1875, the High Court Judge presiding at
the Sessions has been entrusted with so much of the functions of a
Grand Jurp as autborises him to make an entry upon the, charge of
the naturgof ** Not a true Bill,” or ** Not found,” if it appears to him
to be clearly unsustagnable. 1f, Lhowever, upog the prosecntion, for an
alleged political offence, pf & person obuoxioug to the Government, the
presiding Judge at the Seasions should happen to be as eomplaie‘nt to
the Government as the Judge who went out "ot bis way to write s
Minute in support of the Ilbert Bill when he was on leave in England,
and therefore temporarily functus oficio, he might Enil tg makean entry
upon the charge to the effoct that it is unsustainable, though
it be really so; and, if twc-thirds of tho petib or special jury, as
the case may be, are equally complainant to the GGovernment, the
accused would stand a very poor chance of aquittal, Such a state
of affairs conld not happen with 23 Grand Jurors, 12 of whom nust
find a true Bill before the accused can be put wpon lus trisl, and
with 12 petit jur ymen, whbse verdict must be the unanimous opinion
of the whole number, standmg bz.tm,nq the accused and s vin-

" dictive and%ymnmcsl Govcrnment It may be said that T Mve stated
an extreme case, bt tip new method of trial substituted for the tima~
honoured institution of trial by jury is worthless, unless it can stand
the most crficial test that can bu applied to:t, and beProved by tpt
test to be botter than the method of trial for whicheit imgpubstitut-
ed. Itherefore recommend this qguestion to the serions an® careful
consideration of the @ouncil of the Defegeo Association, grhonf the
British people in India have appointed custodiana of their rights and
liberties in &he place angl stead of tlee ez-oficio cugbodians, who,
with g few brilliant exceptivus, such as Hys Honnu; the Liegtenant-
Gov‘mor of Bengal, Lieutenant.¥eneral the Hon'ble T, Fe Wilson,
the Hon'ble Mensrs. Bvans, Miller, Thomas, and the new membo'r t.be
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Hon’ble Mr. Gibbon, have vacated their offces in that respeet by
violating‘the trust reposed in them; and I hope that Counecil will,
in accordance with blackatone’s advice, do all in their power to
restore trial by ury to ite anciens dignity, % joatiersia which it has
been 1mpaired, or otherwise diverted+from its first inbtitution.

In Presidency towns thete was (ao valid ¥ison for diminishing
the number of jurors, of which juries, acco~dinf to ancient law
and usage, ought to consist. butin the Mufassal the case is different.
T'he paucity of Englishmen qualified to serve as jurors in Mufassal
stations rendered a reducaion of tue number of jurors wumavoid-
able, and the restricted power which Mufaseal Courta have over the
hiberty of the subject, makes the reduction of the number of jurors
loss objectionable than 1t would otherwise be. For the reasons above
given, howevo=, juries for the trial of Englishmen in Mufassal Courts
ought to consist wholly of Enghshmen. The number of jurors npom
such juries ought to approach as near to the constrtutionsl number
twelve as can, without perious 1nconvenmience, be pummoned to attend,
but the number should never be less than five, and it a distriet before
whore court an Englishman 18 arraigued cannot furnish at least five un-
a‘hnlra.ngeable Enghslf‘]umrs, the case ought to be transferrad to a Coutt:
whoee district can supply that number, the verdiet onght te be the
nnsmmous Op}nlon;of the whole jury, and not simply of any wajority
thercof, however large, for simce an Englshman ought net, accord-
ing to ancient law and usage, to be convicted except upon the wnani-
mous verdict of twelve of s equals and neighbours, it 18 unocnati-
tutional, especially when the number of jurors 1s reduced, to convict
him upon a majority only of the jury, however great that majority may
be. The verdict of the jury ought to be final in case of acquittal
in conformity with the legal maxim, *° Nemo debet bis vezari pro und
et eadem caust.” * No one ought to be twice vexed for one and the same
cause,” dad the power given to the Mufassal court virt iily to appeal
to the Hngh Court against the verdict of the jurv 0 -ght to be restricted
to cases 1n which the jury finds the accused guilty and the Judge or

igtrate df.fors from their verdict. The trial by jury t nder Act III
of 1884 op ,ht *o be made obligatory, and not left to the optivn of the
accused, because the demand by bum of a jury places him 1n an invidi-
ous'pomtion towards tho Court, and since no ~an is perfect the de-
mand is apt to prejudice the J udge or Magistrate 1gainst him before the
trial begins, £ud last, thougk by no meanslenst., Englishomen ought to
be exempted from being arraigned in a court presided over by a native
Judge or Magistrate, for the cogent and abundant reasons to bé found
in the official opinions upon the Ilbert Bill. > recommend all%these
a
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important matters to the serious and earncst attention on the Couneil
of the Defence Association. *

I still adhef to the oginion exprersed by me during the contreversy
that we ought, it, possible, to havp persistes to the gnd in insisting upon
the. entire withdrawal '# the llberiyBill. Betatter Mr. Reynolds had,
in a letter to yoyy virtually declared his intention to support the Govern-
ment in that which h® truly déscribed in the Legislative Council on
the 9th March 1883, to be the ** serious responsibility” of passing the
Tlbert Billfh opposition to the almost unanimous proteet of the official
and non-official community in India, and after Dr, Hunter had, ina
letter to the Times, virtually announced his inteniiou to break the
pledge given by him in the same Council on theesame date, and bad,
in the same lotter, uttered the shamneful sthreat that the Government
waa prepared to pass a8 measure subversive of our liberfles with the aid
"ot native votes, which they were unable, in 1872, to pass with the aid
of Engli#h votes, the Council uf the Defence Associetion exercised s
;ery wise discretiof in acgepting the Concordat offered to them by the
Government, especially s they did so under the distinet undersj mding,
glearly stated, and ably insisted upon, in the guegislative Coufgil by
the Hon’ble Mr, Evans (to whown our warmest thanks are due for bhis
able advocacy of our cause) to the effect that, ghould any attempt
hereafter be made to alter the law in the dircction inlhecated by the
Ilbert Bill, we should be entitled to revert to the stalus que anle, in
which case the battle would be renewed and contiftued from the point
at which it was broken off at the time when the Government sent a flag
of true with the Concordat to the Council of the Dcfence Association.

That the Times and all other well-conducted Eaglish papers aro
right, in sayiny that tha.wisest. and most dignified course for Lord
Ripon to have pursued would have been to withdraw the Bill ina graci-
ous manneg, 1o man of sense ¢an possibly doubt. By so act,ilig. indeed,
Lord Ripon Would Rave greatly weakened the force of Lho charge of
weak-mindedness hA®aAMSt him by the Tunes ; but by acting as he
has done, L gm sorry to be compelled to say, he has proved it to be
true.

Any one who compares the Ilbert Bill with Aet i of‘w. must
be gbruck with aurprii: at the immense difference between the gpten-
tatious programme %o grandiloquently ®advertised in tha Objects
and Heasons in the ‘begi'ﬁninp; of 1883, and the miserable abortion
which the Gevernment of Mdia suceeeddd in hatchman the begin-
ning of 1884, aftor a tweive months'V incudati®n. 1 ¥he Go-
vermnant had abandoged the Ilbere Bill altogether, their tmidre would
not have heen placed upen record, and, if they had abandonedmit
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gradionaly, the British fleople in India are too generous-hearted to have
twitted them with their failure, As it is, however, every one must be
struck with the astomnding folly of the Gevernmen{ in passing Act
I1Iof 1884, a.ndq.b‘emby placug in the Book of Aelg, which in Eng-
land would be ecalled the §t&tuteéﬂouk an amdehbla record of the
miserablegfalure of their attack npon the hbﬁlﬂ?"l of the Britisk
people in India. That record ought ta act as a 'Wn.rnmg to every othes
ambitious young man, desirous of making a name for himself at~the
expense of his countrymen, whom & Cauncus-Radical Government ma)
inflict upon India. If Mr, Ilbert had been wise he would have studied
the file of the Englishman for 1849 before he made uphis mind te
advocate the passing of his Bill.

Itis a pity the Governisent of India did not follow the advice
given it by me'in my letter of the 22nd Mareb 1883. T it had taken
that adviel to heart it would have abandoned the Ilbert Bill diogethe}
rather than have made itself the Janghing stock of the world oy bring-
ing forth so ridiculous a mouse ae Act JII of 1884, after publisk-
ing so grandiloguent an announcement of its intended aeccouch-
mentG as 18 contained§;n the Ilbert Bill and its Objects and Reasons.
As a warmng to all future Governments of Indis I re-guote
the lines of Horae:, quoled in my letter above referred to, im
which I hope i may be pardoned for the hberty I have tikem im
pubstituting an hexameter of my own, epitomising tho prineiple of
the Ibert Bill, 1 lieu of the second line of the ornginal :—

“Nec sic incipies ut seriptor eyelicus olim :—
‘Anglorum pemtus fas est evertere jura’

Quid dignum tanto feret hic promissor hiatu ?
Parturiunt montes ; nascetur ndiculus mus.”

That Act III of 1884 is not capable of being easily worked s
abundaatfy clear ; but that English jurors will, as Mr, 13t insinuat~
ed in his speech in Counecil on the 4th Jaauw-ry % t10late their oaths
by * comverting the Act into a source of impunity to evil-doers” isa

\&ropomtmn of so shameful a nature, and so utterly ofiposed toall
expenencr of tt 2 conduct of English jurdrs, that though it, om that
sccount? failed to hurt those whom it was intended to wound, it flew
back”like : boomerang throyn by am unskilful h*nd, and inflicted inde-
lible disgrave upon him who launched 1t at b.s coentrymea.

BRI ANNICUS.
March 4. 1884
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EUROPEAN BRITISH SUBJECTS.

%o THE #DITOR OF THE ENGLISHMAN,

Sre,~The fisst Act of the Gdyernmen®of India in which the terms
*f Earupean British stlgect * is nagd is Agt®X XX I of 1845, Previous to
that Act the ternfy B‘itish-born subject’” is used, as in Aot XXIV of
1836, or “ usually designated a%ritish snbjeet,'’s as in Act XX of 1841,
AfPer 1845, however, the term “ European British subject” is generally,
though poﬂnvuisbly, used in the Acts, for in Act V1I of 1853 the term
* Brifish subject’ is used, and in Act XXII of 1854, thongh the tertt'lr
“European British subject” is used in the preamble, the term ** British
subject” is used as Bynonymous with it in the first and only section,
Again, althongh there are two Acts, narely, Acts XXJ1and XXVIIK
pt 1870 specially devoted to ‘* European British subjects,” and al-
though the Actsabound with definitions of other terms, no Nefinition ia
givenof tfe term « European Briish suijct.’: before 187%. From this
we may fairly conclude {pat the term was so well understood that it
needed no definition, * When, however, At X of 1872 was passing'
through Comunttee, some ond appemrs to havo tlought it nececafhiry to
define the cxpression, It was, therefore, defined in Section 71 of that
Act by attaching a meaning to it which no onc ha® evgr before dreanmt
of its bearing, That defimtion was re-enccted® with'a slight verbal
alteration, in clanse (u); Section 4 of Aet X of 1683. which runa thug ;=

* European British subjects,” means (1) any subject of Her Ma~
jesty born, naturalized, or domiciled 1o the Umited Kingdom of Great
Britain and freland, or in any of the European, Americas, or Aus-
trahan volonies or possessions of Her Majesty, or in the colony of New
Yealand, or in the colany of the Cape of Good Hope or Natal;
¢2) and child or crand-child of anv wsuch morson by legitimate .
descent,”

Mr. Ibeht, i b'ﬁt‘. eech {p the Legislative Counmcil, om tho Oth
March 1883, gaid : —** Ma seen that the definition is somewhat ar-
bitrary andgrtificial.” Arbitrary it certanly is, but srtificial in the
scuse of “ made by art,” iggftcidedly is mot., On the contrary, i
extremely inartifi~ial and inartistic that it could not bave b&‘: drafted
by Sir J. F. Stepheny but must have been foisted into Aot ¥ 41872
by some unskilful degftsman in Committe®.

The folloging cases wi illustrate the absurdity of the definition,
and the injustice it is capablh of inflicting. If four® E%g]inh. married
couplet, whom we will call AB, ¢D, EJ, sot & ¥,owh haveal
beerfoorn in Eagland g English parcnts, come and aetth 1n India,
and A B have a son J,and C D have a daughter K, and E ¥ have awen
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L,and G H have a danghter M,and J, K,L,and M aranllbom in
india, and Jand K iﬁan-y and have a son N, born in India, and & and
M also marryand have a daughter O likewige born ¥i India, N and O
will under the A%t be * Ewropean Bfitish subjects.”, "But if N apd O
marry and have two sons, #hg alder.',P, born in India, 2ud the younger,
Q, born in, England, P will not be a “European Bnt)ph subject,” under
the Act, but when Qarrives in India %ie will bE 8t Earopean British
subject ** under the Act, because he is a “subject of Her Maiesty bownin
the United Kingdom of Great British and Ireland.” e ahall thus
have the absurdity of two legitimate sons of the same parents, the
younger of whom is a ““European British subject,” whilet the elder is
not. Nay more, the Act will unconstitutionally deprive P of the rights
and liberties in considerationor the guaranteeing whereof, as his un-
doubted birth-x“ight, his nnceators consented to settle the Crown of
England ¢pon theillustrious House of our present reigning Sovereign. ’
* If, however, any one of the gix peraons J, K, L, M, N, and*0, happen
tobe born in England, both P and Q will Je Efropean British sub-
jecta” under the Act, evet though they are both born in India. In this
way,ceo far from ‘“‘sthe representative” of the fourth gemeration
ceasing,” as Mr. James Gibbs erroncousiy said “ to be a European Bri-
tish subject,” the title to that position can by marriages at proper
intervale with ¢yersozs born in England be indifinitely kept up.

Again, whilst, in the first case, the At declares that P, the legiti-
mate descendant of Engl ish men and women, and therefore, undoubt-
edly an Englishman, is not a “ European British subject,” it malkea
Her Majesty’s Maori subjects born in New Zealand, Her Majesiy's
Hottentot and Negro subjects born in the colony of the Cape of Good
Hope, and Her Majeaty’s Zulu subjects bprn 1n Natal, ** European
British subjects’’ on their arrival in India, though nonc of them may
have been,born in wedlock, cr may have ever seen’ Wurope

But this isnot all, for, whilat the 1lleglt1mnte“ﬂlaor 3, Hottentabs,
Negroes, and Zulus above referred to betbt n.ﬁropean British sub-

jects’’ under the Act on their arrival in India, the legltml?te children
Yo of Lnglmh parents in foreign o ‘niries and in any of Her
Majesty,p Coloriies and possessions, not named in the clause above
quotyd, are debarred by the Act from bewmn;f: ““ European British
subjects” L\‘ their arrival 11 India. The Aect, .herefure, unconstitu-
tionally deprivesa large body of Englishme of The liberties which are
their birth-vigut. The following nre the n’.mes of some Gf the colonies
and posdessions of Hy» Maf sty owmitted to be named 1n the clau.~ above
quoted—ue, lon, Mamitivs, Tasmania, Polynecia. St. Uclena, Garzbiz,
Saayra Leone, the West Indies, the Gold Coast, &e.
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Then, again, why is legitimacy made one of the necessary quali-
cations for ‘the rights of a * Furopean British subject” in English
children born in Ingia, whilst it is utterly disregarded as & qualifica-
tion in Maoris, * Hottentoks, Negroes, and Zulus® who coms to
India? Thia is 'vgry incomeisteBt on the part of the Government,
It is also very unjust to dep#ﬂa of their rights those who, from
no fault of thsir.&n,. are bora out of wedlock, one  of those
rights being the right to Be tried by a jury of their equals and
neighbours, which they would not forfeit in England by reason of
their i.lll'egit:macy. '

But the suicidal policy of the Government of India tecms with
inconsistencies. 1% is also redolent of injustice to Englishmen, Thus,
by means of the definition above quoted, it @eprives the Englishman or
Western Aryan of the fourth generation in India of hus rights, whilat it
leaves the Eastern Aryan of the four hundredth gen®ratiom in full
pousession of his. By unjust rules i) slso deprives the Western Aiyan
of the right to oﬂcianemplo ment 1n India agquired by means of his
moral physical superior';y. and confers 1L upon the Eastern Aryan,
whose only claim to it, if cln.i;n it can be rightly called, consists in
having increased in w!:a.lth by means of the peacdiul enjoyment of his
property, which the moral and physical supermrit.’ﬁnglisllmon has
procured for him, and ig having increased 1o knov’odge my means of
the gratuitous; or almost gratuitous, educstion whach the generosity of
Enghshmen has conferred upon him. In order that [ may not be
misunderstood or migrepresented, 1 repeat that I am not arguing
against the employment of natives, but aga‘nst their employitent to
the exelusica of the English colonists of India.

Perhaps, however, that®member of the Government, who thonght
sit not derogatory to the dignity of hig high otfice to write an autograph
letter of thanks to &, meeting of Cnucus-Rgdicals for passing a resolu-
tioq in fa.ml? of t# happily defunct Tlbert Bill wathout undérs!andin'g
'what they wgrau:_“j;,;;ﬁs more far-secing than we give him
credit for bdlng, and \:?J‘r%you why the term “European Britisk
subject” is limited if . uv™ definition to the gidndclnldred of
Englishmen of the sresent. day, so far as it 8 ac 'umteg, is
that he knows, or belicves, that thewr great-grandchil ﬂ,-l; n Iddia
will not be Europgan British subjeets, hﬁ:ausc Canctm-]}hcni polioy
is 80 timid andgsuicidalythat Mr Dndht's disloyal wizh of ¢ Perish
Indis”»wil be fulfilled, as Ypr as England 1sRonceyngd Ry India becom-
ing a Russmn pmvincj by means of ihal peculiar kind ef plébuscite
which annexed Merv %o the Eussian Empice,
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We have heard a great doal ubeut the shnctity of pledzes frgm ome
who wilfally made default in the redemption of & pledge given by him~
self. Allow me, thﬁ:l. to remind.Lord Ripon of the pledge given by
William I1I, 8 fledecéssor of onr Sovy eig1, whoge Viceroy he is, in
consideration whereof our anrestorasértlod the Crown of Bugland upon
Her Majesty’s illustrious Bouse. That pledge was renawed by Her
Majesty on her accession to the throne, It is:ntli.‘fggm, binding upon
Her Majesty’'s Viceroy, and overrides all fﬁedgts (if any) given by Her
Majesty’'s Ministers inconsistent with it. The pledge to which I alluda
is that contained in the Act of Settlement, By it Her Hai&.!z is bound
to maintain the religion, laws, and liberties of Englishmen, which that
Btatute declares to be * the birth-right of the peopln of England,” and
not of the people in Englard only, as the Government of India by ita
acts seems to imagine. If, therefore, Lord Ripon is as careful of his
Sovecei~n’s hdliour a8 he is bound in his capacity of H}er Majasiy’s
Viceroy to be, he will emancipate himself from his evil councel'ors,
cegse to interfere with t_he' religion, laws, and li'tle_rtiea of lfﬂglishmen,
and hasten to repair any injury which has‘yeen aone to themy by his
own, or any preceding Government of Indf, %

There is a sectio= of anothor AEt wRich ought also to be repealed,
because it i8 ag v~ ¢™stitutional emactraend, [ 4llude to Section 30 of
Act IX of 1874, wh(®h unconstitutionally deprives an Englishman of
hisrighte as a * Buropean British bubject," if he happens through
misfortune to ba left without means of subsistence. This treatment of .
unfortunate men is carrying out the costermonger’s principle of * Hit
him herd, Bill, he ain’t got no friends”” with a vengcance, Swurely the
poor man is sufficiently purished for being unfortunate by being sent to
the work-house, without beingalso dt-priven;l of his rights as an English-
man 80 long as he remains in India, If t'lhe Government of India were
as great & Government as it ought to be, it would be too magnanimous
to persecute poor n.nf_ortunn.té Englishmen, ~hom Lird !a&i i .sstranded
upon the shore of this, to them, inhuapi%%&}fgpﬂ::}g de potically and
unconstitutionally despoiling them of a}! Ipoy have l‘ﬁifb on earth,

rights and liberties as Englishmer | |

1in copnclusion, allow me to recommend! M_'ll these matters to the
acri‘ézm n:!': aarn"(l:sL attention of Mr. Keswick and his colleagues, the
members ofsthe Council of the Defence Association. |

BR TANNICUS.

March 15, 1884. ’



