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PREFACE.
Mr HeeLey's Registration Manual has long been out of
print, and alterations in the law and rules have made a
new Edition nccessary. With the view of making it more
gencrally useful, I have incorporated all the more important
decisions of the superior Courts, which bear upon the regis-
tration of assurances in this country. Thesé rulings are
pow becoming numerous, nearly a hundred cases being cited
mn the present volume., My thanks arc due to Mr. Branson

tor considerable assistance afforded me in their collection,

As Schedule A. of the Stamp Duties now in force will be
superseded Dy the new Stamp Act on the lst of Junuary
next, I have thought 1t advisable to append that Act to the

present edition,

H. B
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ADDENDA ET CORRIGENDA.

Tue following note should be appended to Scetion 3 —

In Hicks v. Dowell (17 Wecekly Reporter 449) one Clark of Madras had trans-
ferred real property in 1865 upon ccrtain trusts to the plaintiffs, the deed con-
taining o covenant for further assurance. This deed was not registired, and'
Clark shortly after went to England. In August 1866 Clark mortgaged the
same property to dcfendant, and this mortgage was duly registercd Ly his agent
at Madras, Clark died soon after. In 1867 the plamtiffs filed a bill claiming
priority and praying for the enforcement of the covenant for further assurance.
Gyffard, V. C. dismissed the 1all on the ground that the unregistered deed was
wholly inoperative in India, and that & was lcgal for Clark to exccuto the
subsequent mortgage.

In appeal it was urged that Act XVI of 1864, which was in force ut the time
the deed was excented, did not make an uwaregistered deed inoperativd, but
simply debarred it from heing received 1n evidence in India. The deed was,
however, admissible in England.

In giving judgment, Zord Mathericy, 7 € Lcld that irrespective of the
ropeal of Act XVI of 1864, the Court of Chancery could not reasonably declare
rights which could not be confrrred in India, simply beeause the case happened
to be tried in England. It would be o narrow construction, regard being had
to the whole policy of the Act, to say that Section 13 rilated simply to the
question of evidenee.

But Aet XX of 1866, which isnow in foree and which by Section 49
declares certain unregistered deeds to be wholly moperative, repealed Act XV1
of 1864 cntircly and absolutily as 1o things not done under it while it was
in force. ‘¢ All thingy duly dono under that Act are to be considered as having
“ been done under this Act. Thercfore any due 1egistration under thai Act
“ghall be treated just os if the registration had been under this Act Then
“ the 40th Secction says that no pzwmrfj“ ;ml] be aifected by any deed, unless
“registered in accordance with the Préyisiong of this Act. T]mt would
“have expluded all deeds executed under the Act of 1864 and duly rcgm’rcmd
“ under that Aet, beeause thv}' would pot be duly registered under the pro-
¢ vigions of this Act, but having reference to the other clause, they say—
¢ with reference to all things which bave not been done hitherto—* As to
8 them, we will treat the Act as gone.! No effect 38 to be given to, anything
“‘undor the Act of 18G4, unless 1t is somethung duly done under that Aect.



 Everything duly done under that Act is saved and treated asif dome under
“this Act; and thoreupon it is competent to onact that nothing shall
* be valid unless done under this Act. There will be no hurt therefore to
“anybody who has duly complied with existing registrutions, but with regard
‘ to overything else, that all things must be done under this Act.

1 find here the defendants claiming under this Act under an instrument
“ duly executed under this Act, and T am asked to displace them in favor’ of
“persons claiming under a certain cquity, which, they eay, subsisted when the
“ Act of 1864 passed ; but they claim under a deed which ought to have been
“ registered under the Act of 1864, and they have not complied; they are not
“ therefore within the saving clause of things duly done under that Act, for
“they did nothing. * . * *

“T am far from saying I disagree with the Viee-Chancelior even upon the
*¢ repsonable construction of the first Act, but I do not think it necessary to rest
**on that. I think upon the second Act the thing has become 8o abundantly
‘ clear, that the appegl fails and must be dismissed with costs,”

Thy principle laid down in the above case as to the effect of Section 3 of Act
XX of 1866, was also affirmed by the High Court of Calcutts in the late case of
Grish Chandra Datla v. Bazal-ul-hag (3 Bengal Law Reports, A. C. 68),"in
which Jsacoek, C. J held that even when a petition had been presented under
Seetion 52 of Act XVT of 1864, the decision, if paesed after Act XX of 1866
came into force, would be subject to the provisions of that Act.

The decision in Bhumal Makton v. Mwsammit Alinisse alias Begam Jan,
referred to in the note to Scetion 84, would scarcely seem to be 1n aceordance
with this principle.

In the note to Section 17 insert after the 23rd hne on page 12 -

This would appear to have bien overlooked in the late case of Blairabudtih
Khettyd v, Kwshori Mohan Saha. (3 Bengal Law Reports, App. 1.)

In the foot-note (7) on the same page, read 8 W. R. 425,

Thegease of Brajandth Pdm v.}iﬁ«!a‘ dedst, veferred to on pages 21, 25, 52,
61 and 64, will be found reported in 3 Bengal Law Reports, 0. C 60,

On puge 37 insert after the 6th line —

Thia.i view was also held in Mark Ridded Cursie v § 1. Mutu Ramen C‘Igtty.
(3 Bengal Law Reports, A, € 126 )
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ACT No. XX or 1866.

PASSED BY THE GOVERNOR-GENERAT. OF INDIA IN COUNCIL.

( Received the assent of the Governor-Gencral
on the 2nd April 1866.)

e e e R

AN AcT TO PROVIPE FOR THE REGISTRATION OF ASSURANCES.

WHEREAS it is eapedient to consolidate and amend the laws
relating to the Registration of Assur-

P ble. e
reamble ances ; it 1s enacted as follows 1=
PART 1.
PRELIMINARY.
B 1. This Act shall be called “ The
Short Title.

Indian Registration Act, 1866.”

2. In this Act—unless there be
Interpretation clause. : . 5
somcthing repugnant in the subject or

context—

= Br:tlsh India” denotes thegTerritories which are or may
*become vested in Her Majesty or Her
successors by the Statute 21 and 22
Vic., cap. 106, entitled “ An Act for the better government
of Indm,” except the Settlement of Prince of Wales’ Islang,
Sm«apore and Malaccs. :

* British India."



2 ACT NO. XX OF 1866. [sEc. 2.

X ' uY » d [ L] *
oy Gl ear” and “ Month” respectively
mean a year or month reckoned accord-
ing to the Brnitish Calendar .

“Section” denotes a Section of this

“ Section ™
Act

“ Leasc” includes a counterpart, a kabtliyat, an under-
taking to cultivate or occupy, and an
agreement to leasc, but not a pattd
or muchalkd, as respectively definea 1 Section 3 of Act
No VIII of 1865 of the Governor of Fort St George m
Council, exccuted 10 the Madias Presidency .

¢ Leasc "

Under Act XVI of 1864 the Igh Court held that a kabuliyat was not a
“lease ” within the meanng of Scetion 13 of that Act  Awyad Al v, Ala
Bakhsh (1)

In the Stamp Act a “countorpart’ s defined to mean * the duplicate of
a conveyance, scttlement, moitgage deed or lease, such duplicate not beng
executed by the giantor, settlo, mortgagor or lessor, but by some other
party to the instrument 1t includes a kabubyat

“« Will” mecludes a codieil and every
wnting making a voluntary posthu-
mous disposition of property .

“Wall 7

A i “ Instrument” does not include a
e Will nor an Anthonity to adopt :

“ Obhgation ” denotes any instrument by which one person
(heremafter called the obligor) binds

“01! "
hgatizn himself absolutely or conditionally to

(1), 9W R &7,



sEc, 2.] INDIAN REGISTRATION ACT. 3

pay money to another person (hereinafter called the obligee),
and includes a Bond, a Bill of Exchange, a Hundi and a
Promissory Note :

An Obligation may also pledge jmmoveable property as collateral security,
Umdcharn Mukdrje v. Harwharn Basu, (1)

« Signature” “Signature ” and “signed * include
“Bigned.” and apply to the affixing of a mark :

“Immovecable Property” includes land, buildiogs, rights

« Immoveable Pro- 10 ways, lights, fisheries or any other
o O benefit to arise out of land, and things
attached to the carth or permanently fastened to anything
which is attache® to the eaith ; but not standing timber,
growing Crops nor grass :

“ Moveable Property ” includes standing timber, growing
crops, grass, frmit upon trees, and pro-
“ Moveable Property.” PS5 & P .. £
perty of every uther description, except

immoveable property :

“ Book ” includes a portion of a Book, and also any number
of sheets connected together with a

* Book " . . :
view of forming a Book or portion of

a Book :

“ Endorsement ” and “endorsed ” include and apply to an

« Bndorsement.” entry in wrniting by a Registering Offi-

* Endypscd.” eco1 on a rider or covering-slip to auny
document tendered fcr registration under this Act :

Sce Rule 58.

V)W R’ o,



4 ACT NO XX OF 1866. [»EC. 2,

“ Representative ” 1ncludes the gnar-
dian of an Infant and the Committee
or other legal curator of a Lunatic or Idiot .

“ Represcntative ”

See Rule 44

“ Qath™ 1ncludes a solemn affirma-
tion

i Oath '

“ Imprisonment” means 1mprison-
ment of (ither desecuption as defined
the Indian Penal Code

1

* Imprs ynment ”

¢ Person mcludes any Company o~

“ Person
assoriation or body of persons, whether

incorpmated or not

¢ Addition” mcans the place of resi-
‘¢ Addition *
dence, and the protession, tiade, rank
or title (if any) of a person dcsenbed
TUunder Rule 47 the % Addition’ 1x made to melude the father s nome, when
neceEsary

Words 1n the singular number 1n-
clude the plmal, words 1 the plural
pumber mclude the singular, and words
importing the masculine gender .nclude females ,

Number
Gender

And m any part of Butish Indiain which this Act operates,
“ Local (fovernment ” denotes the per-
son authonized by law to adrhister
the Exccutive Government in such
** Distaact Court * part ¢ High Court” denotes the high-
. est Civil Court of Appeal theremn .

“ District Court” means the principal

¢¢ Local Gpvernment '
 Highy Court "

“Cival Court ™



SEC. 4] INDIAN REGISTRATION ACT. 5

Civil Court of original jurisdiction in a District, and includes
the High Court in its ordinary original Civil jurisdiction ; and
“Civil Court” includes a Revenue Court, but not a Court for
the relief of insolvent debtors :

For the ordinary Civil jurisdiction of the High Court of Bengal, seo

Section 12 of the Letters Patent constituting that Court, and for a Court for the
relief of imsolvent debtors. wee Section 18 of the same Letters Patent,

“Genoral  Registry “ General Registry Office” includes
Othce. a Branch General Registry Office :

“ District.”  “ Sub- “District 7 and “Sub-D'strict” re-
Dustzict.” spectively mean a District and Sub-

District formed ntder this Act.

8. Acts No. XVI of 1864 and No. IX of 1865 arc here-
by repealed, except in so far as the
former Act rescinds other Acts or Regu-
lations, and except as regards thiugs duly donc and penalties
incurred under the Acts hereby repealed or either of them.
And all things duly done uuder the same Acts or cither of
them shall be considercd as having been done under this Act.

Laws repealed.

The Acts and Regulations resvinded by Aet XVI of 1864 arc enumerated in
the Schedule annexcd to that Adt, and contan, m a word, all previous laws or
poridous of laws rclating to the 1egstiation of deuds in thus country.

4. It shall be lawful for the Governor-General of India in
Bowartoluyest Hand Council, by an orde_r to be published fn
Executive Officer of the Guete of India, to declare that in
Territorfes unaes imme- * o . .
dute sdmimstraton of any Territory under the ipmediate
Government of India ae J il (lesvrgs .
with guthonity yestod by adn?lmstmtmn of the (x.ovuumeut of
this Act in local tovern-  India, the Head Exccutive Officer of
ments. e P
such Territury shall exercise all or amy

of the powers vested by this Act in the local Goveruments,
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and thereupoh such Officer shall, for the purposes of this Act,
be the local Government of such Territory.

The Territories under the several Chief Commissioners are * underthe imme-
diate administration of the Government of India.”

PART 1L

Or THE REGISTKATION ESTABLISHMENT.

5. The local Government shall establish within the Terri-
tories subject to such Government, at
such place as it shali think fit, an Office
to be called the General Registry Office, and shall appoint
an Cfficer to the charge of such Office, yho shall be the
Registrar General of the Territones for which he is appointed.
The local Government may also, with the previous sanction
of the Governor General of India in Council, establish a
Branch Goneral Regis- Branch General Registry Office, and
try Office. appoint a Branch Registrar General ;
and every act done by or before any Branch Registrar
General so appointed shall have the same cffect as if
done by or before o Registrar General : provided that such
Branch Registrar General shall not exercise the power to
frame rules conferred on the Registrar General by Section 80.
Any Registrar General or Branch Registrar General may hold
simultaneously any other office under Government.

General Registry Office.

Che General Registry Office for the Lower Provinces of the Presidency of
Bengal is at Calcutta, and for the North-Westcrn Provinees at Allshabad.

6. For the purpose of this Act the local Government
N shall form Dlstn.cts and Sub—Dl.stncts,
tli;m of Distuets and Sub-  and shall prescribe and from time to
tricts. . - :
e time may alter the limits of suc.h Dis-
tricts and Sub-Districts. A Sub-District may be contermin-
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ous with a District, or may be situate partly in one District
and partly in another.

The Districts and Sub-Districts formed under this Section
together with the limits thereof, and every alteration of such
limits shall be notified by the local Government in the Official
QGazette immediately after every such formation or alteration.
Every such alteration shall take effect on such day after the
notification as shall be mentioned therein.

For the present limits of Districts and Sub-Districts v Lower Bengal and
the North-West Provinces, sce Appendix I

7. Thelocal Government shall establish in every District an

Ty Oﬂ"m? to be styled the. Registry Office,
getry and Sub-Registry and in cevery Sub-District an Office
Uliust to be styled the Sub-Registry Office.

8., The local Government may appoint such persons,

_ whether Public Officers or not, as it
Appointment of Re- i .

gistrars and Sub-Regis-  may think proper, to be Registrovs of

S the several Districts, and to be Sub-

Registrars of the several Sub-Districts, formed as aforesaid,

respectively.

9. During the absence on duty of the Registrar General
Appointment of D Branch Registrar General from the
puty Registrar Genersl  place wheie the General Registry Office

s of Ne- . ' qs . .
;‘,’spéjorﬁeﬁiﬁf omcpt is established, it shall be lawful for him

gﬁ:ﬂ:s?iﬁosnﬁl :;ass'ﬁ'g ,to appoMt the Registrar of such place,
absence on duty, or with the previous sanctiom of the
local Government such other person as he shall think fit,
to perform the duties of the Registrar General, except those
mentioned in Sections 80 and 83. A Registrar so appointed

shall perform such duties in addition to his own duties as
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Registrar. buring such absence the Registrar or other
person so appointed as aforesaid shall be styled the Deputy
Registrar General or Deputy Branch Registrar General, as
the case may be, and may usc the Seal of the Registrar
General or Branch Registrar General, as the case may be,

10, In case of the absence from his District, or of a

Provision for eases VACONCY occurrmg in the Oﬁi(fc: of any
of absence of a Remstrar  Registrar other than the Registrar of
from s Distrut or A "
vacancy in his Office. District including a Presidency Tovms

any person whorn the Registrar General

shall appoint in his behalf, or, in default of such appoiniment,
the Judge of the District Court, shall, during such absence or
vacancy, be the Registrar. In case of the absence of the
Registrar of a District including a Presidency Lown, or of a
vacancy occurring in the Office of any such Registrar, it shall
be lawful for the Registrar Genceral to appoint any person
whom he may think proper to conduct the duties of the Office
of such Registrar.

Sce Bule 1.

In a special Registration Diatriet, including more than one Zillah and more
than one District Court, & question may anse as to wlich Judge should act as
the Registrar's loctm tenens during his abscoce.

11. In case of thc absence of any Registrar from his
. Officc on duty in his District, it shall
Rﬂpm;;?’znab?:n;mf“,omf be lawful for him to appoint any Sub-
gi = o Qnty fobis s Registrar in his District to perform,
during such absence, all the duties of

a Reglstrar except those mentioued in Sections 79 and 83.

See Rule 2.
. This Section refers to tho Registrar's absence on duty in his Distiiet; if he
leaves his District, his locum tenens, if not specially appointdd by the“Registrar
General, will be the District Judge, under Section 10,
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12, In case of the absence of any Sub-Registrar, or of
Provisi a vacancy occurring in the Office of
rovision for cases of A
absence of Sul;l-lirg;ttmr any Sub-Registrar, any persen. whom
i A Registrar of the District shall
appoint in this behalf shall, dming such absence or vacancy,
be Sub-Registrar.

See Rules 3, 4 and 5.

13. All appointments made under Section 9, 10, 11 or

) 12 shall be repoited to the local
gmﬁ,ﬁp;tntlm(,lﬂtf ::‘ d{’; Government by the Registrar General
:;’(,:L'*ru::gﬁ:“d to lowl  op Branch Registrar General, as the
case may be. Such report shall be

either special or gcncml as the local Government shall
Local Governmentmay  direct ; and the local Government shall
f,?;ﬂ'ﬂl’ ;i?;‘:,‘:,egp‘;{,ift‘jg have power to suspend, remove or dis-
e miss any persons appointed uander the
provisions of this Act, and to appoint other persons in their

stead.
Sce Rule 6.

14. It shall be lawful for the local Government, with the
Be : previous sanction of the Governor-
rmuncration and rs- . .
tabls hments of Register-  General of India in Council, to assign
Ryt such salaries as such Government may
from time to time decn proper, to theRegistering Officers
appointed under this Act, o1 to provide for the remuneration
of such Officers by fees, or partly by fees and partly by
sa.la.nes. It saall also be lawful for the local Gogernment,
with the like sanction, to allow such establishments for the
several Registration Offices as may be necessary for the
purposgs of this Act.

Bee Bule 7.
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15. The«Registrar General, Branch Registrar General,
and the several Registrars and Sub-
Registrars, shall use a seal bearing the
following inscription in English and in
such other language as the local Government shall direct :
“The seal of the Registrar General (o7 of the Branch Regis-

trar General, or of the Registrar, or of the Sub-Registiar)
of

Beals of Registering
Officers.

See Rule 112

16, The local Government shall provide for the Office
of every Registening  Officer  such
Books as may e necessary for the
purposes of this Aet. The Books so provided shall contain
such forms as shall from time to time be preseribed by the
Registrar General, with the sanction of
the local Government, and the pages
of such Books shall be consceutively numbered in print, and
the number of pages in each Book shall be certified on the
title page by the Officer by whom
such Books shall be issued. The local
Government shall further supply the Office of every Regis-
trar with a fire-proof box.

Register-Books.

Forms

Fire proof Boxes.

See Rule 110.

PART IIL
Or REGISTRABLE DOCITMENTS.

17. The instruments next hereinafter mentioned shall
Tnstruments of. which be registered, provided the pr'operty t.o
the registration 18 com- which they relate shall be situate in
Rsory. a District in which, and provided they
shall have been executed on or after the date on which the
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said Act No. XVI of 1864 or this Act shall have come or
shall come into operation , (that is to say) :—

1. Instruments of gift of immoveable property :

2. Tustruments (other than an instrument of gift) which
purport or operate to create, declare, assign, limit or extin-
guish, whether in present or in future, any right, title, or
interest, whether vested or contingent, of the value of one
hundred rupees and upwards to or in immoveable property :

3. Instruments which acknowledge the receipt or pay-
ment of any consideration on account of the creation, declara-
tion, assignment, Mmitation or extinction of any such right,
title or interest, and

4. Leases of immoveable property for any term excecd-

ing one year :

Provided that the former part of this Sertion shall not
Exciption of Composi-  APPly to any Composition-deed nor to
tion-docds. - any instrument relating to shares in
And of trnsfers of 2 doimt Stock Company, notwithstand-
shares aud debenturesin  ing that the assets of such Company
Land Companies. g . 5 s
shall consist in whole or in part of
immoveable property, nor to any endorsement upon transfer
of any debenture issued by any such Company. Provided
also that, so far only as regards the Territories respectively
under the Governmgnts of the Lieutenant Governors of
Bengal and the North-West Provinces, the local €Govern-
ment may, by order published in the Official Gazette, exempt
from the operation of the former part of this Section any
leases ¢f immoveable property, cxecuted in any particulst
District or pait of a District, the terms °grantcd by which
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shall not exceed two years, and the annual rents reserved
by which sball not exceed fifty mipees.

This Section defines the instruments the registration of which is compulsory
in order to their being admismible in evidence under Sec. 49. Speaking gener-
ally, registration is compulsory in the case of deeds of gift, and of all other in-
struments affecting immoveable property of the value of Rupecs one hundred
and upwards, and of all leases for a term exceeding one year. For the cxemp-
tion of scitlement papers and certain other documents fiom compulsory 1egistra-
tion, see Act XXVII of 1868, post

Instruments of gift of immoveable property must be registered, whatever the
value of the pioperty. Protona Kolita v Mottea EKolita. (1)

In Udaychdnd Jind v Nitde Mandal (2) it was ruled that the registration of
a bond or other obligation, in which immoveable property is hypothecated as
collateral secuiity is not compulsory under this Section  Such an instrumen’,
falls under Clause 7 of Section 18. Bee also Gopdl Plusid v. Nendardnr. (3)

« [t was not intended that compulsory registration under Section 13 of Act
XVI of 1864, (wh h corresponded to this fection,) should apply to deeds which
gre merely preliminary to the mmn contract or engagement, or that decds
which are steps in or mete parts of a transaction should be registered before
they can be used as «vadence.”” Banwdr: Ldl v. Sangam Ldl (4) Sce also Ram
Tand Sarmd Sucdr v. Gaur Chandra Sarmd Swredr. (5) Butitis to be obscrved
that under 'this Act a lecase by the definition (Scction 2) includes an agree-
ment fo lease.

A ease for no definite time, but fixing an snnual rent (AR IHAR ), falls
within Clause 4, and must be registered in order to be ndmissible in evidenge,
Rdm Kundr Mandal & others v. Brajahdri Mrnidha (6) And this Clause Las
no reference to the one that immediately precedes it, which refers to instru-~
ments not heing deeds of gift or leases, in which a question of valuation
comes in, So far as lcases are concerned, the question is one of time and not of

“value. Shaikh Umar v. Abdul Ghafir, (7)

A lease of o ghat or ferry is a lense of immoveable property.

The last clause of the proviso was introduced to sav: the aecessity for regis-
tering cer‘l.nin indigo lenses, which, though for one scason’s crop only, extended
over a portion of two ytars. By & Notilieation in the Caleutta Gazetts,

{) W R 384 (5) SW R 64
J2 s W om o (6} 2 Bengal Law Reports, A. C. 75,
(3) 1 Benganl Law Reporiz, A, C 102 {7} W. R. 425,

iy 7 W, e,



sEC. 18.] INDIAN REGISTRATION ACT. 13

dated the 15th August 1866, leases of the mature deseribed in the proviso,
which may be exccuted i the Districts of Gya and Shahabad, are exempted
from the compulsory provisions of this Snetion.

. 18. Any of the documents next
Documents of which, ! . A
the regwtration is op-  bereinafter mentioned may be registered
S under this Act ; (that is to say) :—

1. Instruments which purport or operate to create, declare,
assign, limit or extinguish, whether in present or in future,
any right, title or interest, whether vested or contingent, of a
value less than one hundred rupces to or in immoveable
property :

2. Instruments which acknowledge the receipt or pay-
ment of anv consileration on account of the creation, declara-
tion, assignment, limitation or extinction of any such right,
title or interest :

8. Leases of immoveable property for any term not exceed-
ing one year, and the pattds and muchalkds referred to in
Section 2 :

4. Awards relating to immoveable property:

5. Instruments which purport or operate to ereate, declare,
assign, limit or extinguish any right, title or interest to or in
moveable property :

6. Wills or Authorities to adopt a son :

7. Acknowledgments, Agreements, Appointments, Articles
of Partnership, Assignments,-.&wards, Bills of Exchange, Bills
of Sale, Bonds, Composition-deeds, Conditions of Sale, Con-
tracts, Covenants, Grants, Instruments of Dissolution of Part-
nership, Instruments cf Partition, Powers of Attorney, Promis-
sory Notes, Releases, Scttlements, Writings of Divorcemgnt,
and all other documen's not hereinbefore mentioned.

With regard to Claudes 1, ¢, and 3, sce Se tion 50.
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The insertion of a covenant of renewal in a lease or amalnamah for the term
of one year does not thereby make 1t hable to be registered under Secton 17,
Rddhika Praséd Chandra v Rdm Sundar Kar, (1)

The regutration of Powers of Attorney under Clause 7 is not to be confounded
with thewr authentication for the purposes of this Act under Sec, 35. See Bule 23.

19. If any document duly presented for registration be
s 5, T in a language which the Registering
age not understood by  Officer does not understand, and which
S is not coramonly used in the District:
he shall refuse to register the document, unless it be accom-
panied by a true translation into a language commonly used
in the District, and also by a true copy.

For the languages which are to be taken as commonly used in the several
Distriots of Bengal, see Rule 9. : *

A Registering Officer cannot refuse to register a document which 18 in a
language commonly used 10 the District, merely beeause he does not understand
that language.

For the mode of procedure in the case of documents presented under this
Section, see Section 70

20, It shall be in the discretion of the Registering Officer
Tioeamet ooBiBITE to refuse to a.ece!:ut for reg:mtrahon imy
interhneations, blanks, document 1n which any interlineation,
erasurcs or alterations. .
blank, erasure or alteration shall ap-
pear, unless the persons executing the document shall attest
with their signatures or initials such interlineation, blank,
erasure or alteration ; aund it shall be the duty of the Offi-
cér registering such document, at the time of registering
the same, to make a note in the Register of such interlinea-
tion, blan¥k, erasure or alteration.

Bee Rule 10.

reason for refusing to register under this SBection need not be :Umrdsd
under the etriet wording of Section 82, but it is very desirable that it should

{1) ! Bengal Law Beports, A, C 7.
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be recorded in every orse. See Rule 76, Cl. 2. 1f the interlineations, &e.,
are properly attested by the execcutants, registration cannot be refused under
this Section.,

The importance of noting in the Register the occurrence of interlineations,
&c., 1n the original document, should not be overlooked,

21, No instrument relating to immoveable property shall
Description of parcels D¢ dccepted for registration unless it
in anstruments relatmg  shall contain a description of such pro-
to immoveables, . ; .
perty sufficient to identify the same.
Houses in towns shall be described as situate on the north
or other side of the street or road (mentioning it) to which
they front, and by their existing and former occupancies, and
by their numbers, if the houses in such strect or road are
numbered. Other® houses and lands shall be described by
their name, if any, and as being in the territorial division in
which they are situate, and by their superficial contents, the
roads and other properties on which they abut, and their
occupancies, and ulso, whenever it is practicable, by reference
to a Government 1map or survey.

No document containing a map or plan of any property

Documents contamng ~ comprised therein shall be accepted for
maps or plana. registration unless 1t be accompanied
by a true copy of the map or plan, or, in case such property
shall be situate in several Sub-Districts, by such number of
true copies of the map or plan as shall be equal to the num-
ber of such Sub-Districts, and, in case the property shall be
also situate in several Districts, by such further number of
true copies of the map or plan as shall be equal to the num-
ber of such Districts,

Sce Rule 11.  The description must be sufficient to identify the property.

The number of copiss of the map or plan required is equal to the mumper
of copies®f the document, which are required for other Districts and Sub-Dis~
tricts under Sections 72-74.



16 ACT NO. XX OF 1866 |sEC. 22,

PART IV.
Or THE TIME OF REGISTRATION.

22, Subject to the provision contained in Section 24, no
instrument of the kinds mentioned in

T t, ;
mst:ﬂ,,{':: of e ihe Section 17, Clauses 1, 2,3 and 4, shall

::f}f“““"“ 18 vompul- o aecepted for registration unless pre-

sented for that purpose to the proper
Officer within four months from the date of its execution ;
provided that, were there are several persons executing it at
different times, the instrument may be presented for registra-
tion and re-registration within four months from the date of
cach execution.

It 18 to be observed that the period of hmitation rofers to the presentaton of &
document, there 18 no hmt to the time within which 1t may be registered.
In Manmoline Dust v. Bushtamah? Das: (1) 3t was raled that there was
nothing m Act XV1 of 1864 to oblige or empower & Registering Ofheer to register
8 deed after expiry ot the time specificdin Siction 18, whether wunder dieree of
Conrt or otherwise, cxcopt 1u cases falbing under Scchon 156 A regular smif
could only be brought under Section 15, if registration had been rcfused, but
even if rcgistration had not been refused by a Registering Officcr, a Court
might 1ssue a deerce to cnforen registiation provided that the decree were passed
within four monthe fiom the date of the exccution of the decd  Uyal Mandal
v Huwdsatullah Mandal (2)

The following opinion of the Advocate Gencral of Madras refirs to the
execution of grants of Waste Lands —

“If the deed 18 10 fact cxecuted by Government and by the grantee on
the same day, then that date would be the proper one to enter both in the top
of the deed and 1n the attestation clause, but where the parties res.de at ditfo-
ent places, the grantoe perbape hang m England, thie cannot be done, Only
for the Registration Act, no dithculty would anse  The date of the decd 18
wholly immaterial, since 1t takes effect from dullver.y and not from execution 5
and the wmscrtion of a false or even of an umpossible date 18 harmless. Where
different porsons execute at different dales, the practice of (onveyancers 18
to date the document on the day of the first execution, the party who executes
fielt being m general the vendor. But the Registration Act XX of 1866,

(7w R L2 )7 W R. 150,
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Section 22, makes the date of execution to be the period from which the time
for registration counts, and where there are several persons executing al
different times, a fresh period for registration starts from each execution. I pre-
sume the practice is not to seal the grant uutil the signature of the grantee
has been affixed. Where this course is adopted, the date at the top should
be the date of his signature, and then the attestation clanse by bim would
sgree. The date at which the seal of Government is affixed should also be
mentioned, which will enable the grantee to have his full period of four
months for re-registration. If however the seal of Gouvernment is affixed
first, then the indenture should be dated from that day, and the attestation
clause by the grantce should be altered so as to accord with the truo date of
his signature.

“In advising upon this question before, I said rmt&ng as to the necessity
for registration within four months of the first signature. It is quite clear
that 1f the grantee (for instance) execute first, the Government must register
the document within four months, if they want to prevent him from backing
out of his agreement, But supposing no registration took place upon his
signature, and then the Government exccuted the document, and the grantes
presented the indenture for registration for the first tune within four mouths
after the last exeention, but more than four months after the first execution, the
question would arise whether the document could then be accepted. It will
be observed that the Act speaks of registration and re-registration, not of regis-
tration simply It is not necessary to offer u positive opnion upon the
point , but as a matter of precaution, it would be well to 1egister the first signature
at once, if there 1s any chance that the four months may expire before the
second signature is obtained.

23. Subject to the provision contained in Section 24, no
Time for registering docume:nt. of any of the kinds men-
documents of which the tioned in Section 18 (other than a Will
Sananast o or Authority to adopt a son), shall be
accepted for registration unless presented for that purpose to
the proper Officer within two months from the date of its
exccution ; provided ihat, where there are several persons
exccuting it at different, times, the document may be presented
for registration and re-registration within two months from the
date of Bach exccution,
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E rplanction —The date of execution of a document means
the day on which it purports to have been executed.

24; If any instrument shall, owing to urgent necessity or
.. unavoidable accident, not hase been

Provision where delay ) .
ilzlﬁroglstcnng 1 unavoid-  presented for registration till after the
e expiration of the time hereinbetore
prescribed in that behalf, it shall be lawful for the Registrar,
in cascs where the delay m presentation shall not exceed four
months, to direct, that on payment as a penalty of a sum not
exceeding twenty,times the amount of the proper registration
fee, such instrumeént shall be accepted for registration.

Bee Rule 14.

The penalty hercin mentioned 1s {o be consid: red 11165pmden$ ot the ordinary

tee fnn registiation.

25. Whenever the last dayof any period hercinbefore

Ty da it day provided for the registration of any
of penod fo regsration document shall fall on a Sunday or
falhng s S other holiday declared as hereinafter
mentioned, such last day shall, for the purposes of this Act, be
deemed to be the day immediately following such Sunday or
other holiday.

See Rule 15 and Appendix I1.

. A i horit
Willoor Authoritionto 20+ ARy Will or Authority to
adopt may b 1gnternd  adopt a son may at any time  be regis-
or doposited at any tume, K -
tered or deposited 1 manner herein-

after provided.

L]
927. In Act No. XIV of 1859, Section 1, Clause 10, the
Mitecation of R s last Olausc. bh.all be read as if for the
X1V ot 1859, Section 1, words “ within six months from the
SEMBE date thereof,” the words “within the
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time prescribed in that behalf by ‘The Indian Registration
Act, 1866, ” were substituted.

The clause referred to runs as follows :—

“To suits brought to recover money lent on interest or for ihe breach of
any contract, in cases mm which there 18 & wutten eogagement or contiaet,
and in which such engagement or contract could bave becn registered by
virtue of any Law or Regulation n force at the time and place of the execu-
tion thereof, the puriod of three years from the time whin the debt became
due or when the breach of contract 1 respect of which the action is brought
first took place unless such engagement or contract shall have been 1egustered
wthan s montks fromn the date thereofl”

28. Nothing in this Act shall be takeu to alter the time

withun which any ecortificate or other

»
Saving of bme pre-
corhod gby Statote Tt document must he  registered under

regufistion of amstiu- - the provisions of “ The Bankrupt Law

Consolidation Act, 1849,” Section 143,
or any other Act of the Pathament of the United Kingdom
of Great Brituin aud Ireland

The Section referred to runs as follows —

CXLIII. < That where, according to law, any conveyance or nysignment of
any real or personal property of a bankrupt would require to be remstered,
enrolled or recorded 1z any Registry Office in England, Wales or Ireland, or i
any Regstry Office, Court or other plare 1n Seotland, or 1n any of the domimons,
plantat ons or colonies belonging to her Majesty, then in every such case tho
certificate of the appointment of assignees of the estate and cffvcts of the
bankrupt ehall be registcred an the Registry Office, Court, or placew beran sich
conveyance or assignment would require to be registered, enrolled or recorded,
and such Rvgmtrg shall have the hke effi ot tn all intents and purposes as the
registry, enmlmont or meor&ms; of such conveyance or assignment would have
had ; and the title o " any purchaser of any such property for valuable considera-
tion without notice of the bankruptey, who shall have duly registered, enrolled or
recorded hus purchasc deed previous to the registry hereby directed shall not be
invalidatgd by reason of such appointment of asdignees, or of the vesting of such
property in thum consequent thereupon, unless the certificate of such appont-
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ment shull be rqgistered as aforesaid within the times following ; that is to gay,
as regards the Umted Kingdom of Great Biritain and lieland, within two months
from the date of such appointment, and as 1cgards all other places, within twelve
months from the date thereof.”

PART V.
OF THE PLACE oF REGISTRATION,

29, Save as in this Act otherwise provided, every instru-

Woes fa weistediog ment mevotioned in Section 17, Clauses
instruments reluting to 1, 2, 3 and 4, and Section 18, Clauses
MERREINe 1,2, 3 and 4, shall be presented for
registration in the Office of a Sub-Registrar within  whose
Sub-District the whole or some portion of the property to
which such instrument relates is situate.

The exceptional provisious are contained in Scctions 31, 32 and 33,

An obligation in whith immoveable propeny i8 simply bapothecated as col-
lateral secunity does not fall wathin the scope of this bection.  See Udaychdnd
Jind v. Nutdi Mandal. (1)

30. Every instrument other than an instrument referred

Tis S fondei 2 in the last preceding Section, may
other instruments. be presented for registration in the
Office of the Sub-Registrar in whose Sub-District the instru-
ment was executed, or in the Office of any Sub-Registrax
under the local Government at which all the persons execut-
ing and claiming under the instrument shall desire the same
to be regiswered. '

81. The Registrar General may in his discretion receive
PP — and regfster any instrument referred to
trar Genoral of instru- 10 Section 29, withont regard to the
ments veferred to du See- giynation in any part of British India of
the property to which the instraument

relates.

) ?LW—. R 10
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32. Any Registrar may in his discretion wreceive and

Registration by Regis- Tegister any instrument which might be
saars registered by any Sub-Registrar subor-
dinate to him. He shall also register Wills and Authorities
to adopt. The Registrar of a District including a Presidency
Town shall be deemed to be a Sub-Registrar within the
meaning of this Act for such portion of his District (if any)
as shall not have been formed 1nto a Sub-District,

See Rule 16,

No pait of the District of Caleutta (which is conterminous with the
oryginal jurisdiction of the High Court) having been formed into a Sub-District,
the Registiar of Caleutta must be decmed to be a Sub-Registrar for the purposes
of thus Act  See Section 83  Bee Biaandth Fuin v Amala Ddse,

33. In ordinary cases the registration or deposit of docu-

egidaotion 5 wes ments under this Act shall be made
ceptance for dcpomt av  only at the public Office of the Officer
PIREE wiaeG whose duty it shall be to register
the same; but any such Officer may on special cause
being shown attend at the residence of any peison intend-
ing to register any document, or of any person desirning tu
deposit a Will or Authority to adopt a son, and register or
accept for registration or deposit such document, Will or
Authority,

Every Sub-Registrar so attending shall within twenty-four
hours report to the Registrar to whom he is subordinate the
fact of the attendance and his vreason therefor.

See Rule 17.

For **special canse ”* a Registering Officer may attend at & private residence
to register or accept for regisiration any document, or to accept a sealed cover
for deposjt under Secrion 44 ; and 1615 to be observed that under the Bection
thns duty cannct be delegated to another
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PART VL

OF THE PRESENTATION OF INSTRUMENTS FOR REGISTRATION.

34, Subject to the provisions of the last preceding Sec-
U Sp—, tion, every document to be regas.tered
documents  for regis- under this Act, whether such registra-
tration. . .
tion be compulsory or optional, shall
be presented at the proper Registration Office by some person
executing or claiming under the same, or by the representytive
or assign of such person, or by the agent of such person,
representative or assign, duly anthorized by power of attorney
executed and authenticated in manner hervinafter mentioned,

The persons authorized to present a document for rogistration are thus -—
(1) An Executant, or

(2) his representative or assign, or

(?) the agent of any of them, (1) or (2).

(4) A Claimant under the document, o

(6) his representative or assign, or

(6) the agent of any of them, (4) or (5).

35. Fur the purposes of the last preceding Section, the
: hereinafter
T iy e DOTO of attorney next her i te
cogmuzable for purposcs  mentioned shall aloue be recognized ;
of Section 34. . A
(that is to say) :—

(a) If the principal at the time of executing the power
of attorney resides in any part of British India in which this
Act operates, a power of attorney executed before and au-
thenticated by the Registrar or Sub-Registrar within whose
District or Sub-District the principal resides :

(b.) If the principal at the time aforesaid resides in any
other part of British India, a power of attorney ekecuted
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before and authenticated by the Judge of the District Court
within the local limits of whose jurisdiction the principal
resides :

(c) 1If the principal at the time aforesaid does not reside
in British India, a power of attorney executed before and
authenticated by a Notary Public or any Court, Judge,
Magistrate, British Cousul or Vice-Consul, or representative
of Her Majesty or of the Government of India.

Any power of attorney mentioned in this Section may be
proved by the production of it without further proof, when
it purports on the face of it to have been exceuted before and
authenticated by the person or Court hereinbefore mentioned
in that behalf.

Provided that persons who by reason of bodily infirmity
are unable without risk or serious in-

ingrﬁrlsga aintnm?ﬂmzs convenience to attend as next herein-
i‘:%’;ﬁf_t_f“‘“‘ appeariug  after mentioned, and persons who are
in jail under civil or crimmnal process,

and persous exempt by law from personal appearance in
Court, shall not be required to attend at the Office of the
Registrar or Sub-Registrar, or in the Court of the Judge, for
the purposc of executing any such power of attorney as is
mentioned in Clauses (@) and (b) of this Section ; but in
every such case the Registrar or Sub-Registrar or Judge (as
the case may be), if satisfied that the power of attorney
has be:m voluntanly executed by the person purporting to
be the principal, may attest the same without requiring his
personal attendance av the Office or Court aforesaid. To
obtain evidence as to the voluntary nature of the execution,
the Registrar or Sub-Registrar or Judge may either himself

go to the bouse of the person purporting to be the principal
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or to the jail in which he is confined and examine him, or
issue a Commission for the examination of such person.

Bee Rules 18—26.

All powers of attorney which are intended to be used for regietration pur-
poses, must be executed in the presence of a certain public officer, according as
the cage falls under elause (a), (§) or (¢), If the principal does rot appear
personally before such officer, other evidence of his execution of the power
cannot be received by him, except in the cases detailed in the proviso to this
Sectivn, In these cases it is not absolutely imperative upon thz Registrar,
Bub-Registrar or Judge to visit a private residence or jail or 10 issve a Com-
mission, if he 18 otherwise satisfied of the fact of the voluntary execution of
the puwer.

36. Subject to the provisions contained in this Section
Enaui . and in Scctions 76, 80, 84 and 89, n»
nquiry before regis- & K
tratiou by the Regster-  document shall be registered under
ing Officer ’ 2
this Act unless the persons executing
such document, or their representatives, assigns or agents
authorized as aforesaid, appear before the Registering Officer.
He shall thereupon enquire whether or not such document
was executed by the persons by whom it purports to have
been executed, and, in the case of any person appearing as
a representative, assign or agent, satisty himself of the right
of such person so to appear.

1f all the persons executing the document appear person-
ally before the Registering Officer and are personally known
to him, or if he be otherwise satisfied that they ate the pei-
sons they represent themselves to be, and if they all adrmit
the execution of the document ;

Or, in the case of any person appearing by a representa-
tive, assigu or agent, if such representative, assign or agent
shall admit the execution ;

Or, if the pérson executing the document shall be dead,
and his representative, assign or agent shall not appear before
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the Registering Officer, or shall refuse to admit the fact of
execution, but such Officer shall nevertheless be satisfied of
the fact of execution ;

The Registering Officer shall register the document as direct=
ed in Section 68.

The Registering Officer may, in order to satisfy himself
that the persons appearing before him are the persons they
represcnt themselves to be, or for any other purpose contem-
plated by this Act, examine any one, whether summoned or
not under Section 37, present in his Office.

See Rules 45, 46, 47 ~ud 48.

The Registering Officer to whom a deed is presented for registration has
nothing whatever to do with 1ts recituls or its possible eperation as regard
third partics who are not parties to it. Matuhdhdri Ldl v. Shaikh Fazt
Husain (1). He bas no power to refuse to register a dced, on the ground
that tbe full concideration therein mentioned has not been paid.  Brinddbun
Chandra Sdhd & Nabadwyp Chandra Sihd (2). But he is to regisier the
document as directed 1n section 68, and section 68 requires that the provisions
of sections G6 and 67 as well as of section 36 shall have been complird with.
Section 66 requires the signature of every person admiiting the exceution of the
document to be cndorsed upon it, and without such signature, therefore, the
Registering Ofhcer cannot register the document. Brgjandth Pdwn v. Amala
Dadst.

The Advocate General of Bengal is of opinion that under this Seetion all
the persons who have executed the document must appear at one and the
same time to admit their exccution.—“In my opinien afl the partics who,
when the document first has to be registered, (in other words, when the cn-
quiry as to exccution takes place,) apgear on the face of the document to have
executed 4t, musc be preseat ; and the Legistrer cannot register the document
a3 to one of such parties on one day and as to unother on another. I consider
that the words “ from time to time” in Scction GG refer to a case where the

(1) 6 W. R, Misc. Rul, 131, {2) 1 Bengal Law Reports, 0. O. 47,
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parties cxecute at different times, and there is registration and re-vegistration.
As to time, the matter appears to me to stand thus —the document, when 1t
has becn executed by any onc parvy to it, must be presented within four
months from the time of such execution , and when 1t 1s presented, the Regis-
trar will sce how many partics have executed. The Aet does not provide
any time within which the registration of these parties’ execution 18 to take
Place, and I sce no objection to the Regstrar apponting any day for that
purpose most convemient to them  Jf he sces reason to take proccedings
under Part VIT of the Act, he may fixa day on which the parties are to
appear and admit execution, mm peison or by attorney, swhciently distant to
allow time for such procecdings,

“At the samre time 1t 18 to be observel that th's course always involves
the ultimate nceeseity of the parties appeaning snulltaneously to adnut ex~-
cution 1 see no reason why this should be 1equired so far as regards fraua,
and 1 think an alteration of Section 36 would be very desirable

Rule 76, clause 11, 18 based on the following opmlon.ui the Advocate General
of Bengal, dated 26th June 1867 —

“ In my opimon, when a Registrar 1s satisficd that a person who appears
beforc lim as an excenbing party 18 2 minor, o1 of unsound mind, regstration
may and ought to be refused by the Registiar,

The Registrar's duty 18 not ‘ to cur1y out the expressed wishes of the per-
sons who appoear beforc ham,” but to satisfy bumself that the document ten-
dered has betn really executed by the person by whom 1t purports »o to have
been exccuted  Ietas to deal quast judicrdly with questions ae to the 1dentity
of the pergon who appcars and admits excoution, the authonty of the representa-
tive or agent, and (when nonc such appears) the sufhuency of such other
proof as may be offircd of the fact of cxccution. In the case supposed, the
person who appears and admits the execution 1s also evadently a person who 18
legally mncapable of exccutwn, and mn such a case I consider that the Regs-
trar ought not to act on the admssion It, on exammming the party who
admits the exccution, the Registrar satishes hunsclf that the party did not know
what he was dowg, there would i point of law be no admissicn of the docu-
ment,

* Of course, I do not mean that the Rigistiar should act on mere suspicion
a8 to o person’s competency, or institute uny epguury 1 & case when the
fact of 1ncompctency 18 not obvious "
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PART VIL

Or THE ENFORCEMENT OF ATTENDANCE OF EXECUTANTS
AND WITNESSES.

387. If any person presenting any document for registra-
- tion shall desire the attendance of any
Procedure where  at- . )
tendance  of exceutant  person whose presence or testlmony 18
or witness is desired. . :
necessary for the registration of such
document, the Registering Officer may, in his diseretion, call
upon the Revenue Officer in whose jurisdiction the person
whose attendance is so desired may be, to issuc and scrve
a summons requiring him to attend at the Registration
Office, cither in person or by duly authorized agent, as in the
summons may be mentioned, and at a time named in such
Summons,

For the 1ssue of summonscs and Comnussions, sce Rules 27—39.

38. The Revenue Officer, npon receipt of the peon'’s fee
ravable in sneh cases, shall iss
Revenue Ofheer to as- Lo R 2 al sue the
sue aod ¢ause service of  SULILINONS zl.C('Ol’(]m("]_y, and cause the
Bummons.
same fo be served uwpon the person

whose attendance i» 50 required,

For the 1ules for the service of proccss by the Revenue Courts, see Appendix
111

39. Any person who by reason of bodily infirmity is unable

i SEY (o without risk or serious inconvenience
attendance at Registra-  to attend in the Registration Office, and
o, ‘any person who is in jail under civil or
criminal process, and any person exempt by luw from person-
al appearance in Court and who would but for the provision
next hclema.ftm contained be required to attend in person at

the Rcwlatlauon Office, shall not be 1equired so to atteud,
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but in every such case, the Registering Officer stall either
himself go to the house of such person or to the jail in which
he is confined and examine him, or issue a Commission for
his examination.

40, The law in forcc for the time being as to summonses,

Law as to summonsre, Commissions, and compelling the at-
Commmssions and witness- . 5
ko i ot byt 8 tendance .of \v{tnesseu, and for their
to summonscs, Comms- remuperation in suits before Civil
sions and witnosses un- f
der this Act. Courts, shall save as aforesaid and
mutatis mutandis, apply to any summons or Commission
issued and any person summoned to appear under the pro-
visions of this Act.

8ce Appendis IV.
PART VIIT

Or seENDING TO A REcIstrY OrrFicE MEMORAXDA or
DECREES AND ORDERS AFFECTING IMMOVEABLE PROPERTY.

41 When any Civil Court shall by a decree or order
declare  any document relating to
Memomnrlum of de- y
creo eftecting registorcd  immoveable  property,  which  shall
document rclating to 1m- !
moveablo propeaty to be  have been registered under this Act,
sent to_ Regubar within ¢, |5 inyalid, or when any Civil Court

whose District the doeu-
ment was ongually re-  shall pass a decree or order affecting
gistored.
any such document, and such last men-

tioned decree or order shall create, declare, transfer, hmii or
extinguish any right, title or interest under such document
to or in the immoveable property to which it relates, such
Court rhall cause a memorandum of the decrec or order to be
sent to the Registrar within whose District the document was
originally registered.

This Section refers to decrees and orders’of the Civil Courts which affect
registered documents relating (o immoveable property, and not only such
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decrees and orders as invalidate such documents, but all such as “‘create, declara,
transfer, limit or exlinguish any right, title or interest under such documents
to or in the immoveahle property to which they relato.”

Under Section 2 a “Civil Court” includes a Revenue Court,

For the form of Memorandum, sec Rule 65, and for the legistrar’s proce~
dure see Section 74,

42. When any Civil Court shall by a decree or order
create, declare, transfer, limit or ex-
(.,j‘,f“;}ﬂf:{,‘;‘;“‘im",f,t,ﬁﬁj tinguish any right, title or interest of
?‘?I‘R{':E;;;f fobe =t apy person to or in any immoveable
:f'tl;‘;rtitt such property is  property situate in any part of British
India in which this Act shall operate,
such Court shall gause a memorandum of the said decree or
order to be scnt to the Registrar or to every Registrar within
whose District the whole or any part of such immoveable
property is situate, and such memorandum shall so far as
may be practicable deseribe the property in manner required
by Section 21.
This Section refers to decrees and orders ot the Tivil Courts which affect

the nght, title and inferest in immoveable property directly, and not as foun-
ded upon some registered document.

For the form of Memorandum, see Rule 65, and for the Registrar's proce-
dure sce Section 7.

43, The costs of and attending the registration under
o Sections 41 and 42 of any memorandum
Costs of registration of N
memoranda of decroes  Of A decree or order shall be costs in
and orders, .
' the c.use, and shall be paid by the

Court to the Registrar or to such other person amd in such
way as the local Gevernment shall dircet in that behalf.

The more important provisions of the High Court's circular No. 24, dated
19th Julle 1866, on this subject arc appended here for facility of reference.
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“Para. 4 * - It should be noted that a Memorandum sent
under Section 42 should, as far as practicable, describe the property in the
manner required by Section 21, The Court trust that they may receive no
complaint of a non-observance of this provision of the law; for, uunless the
Memorandum contains a proper description of the property, the purposes for
which it is required are entirely defeated, and the Memorandum it useless.

%5, Whenever a judgment is recorded in English, the Memorandum to be
sent to the Office for regstration should be invariably drawn up in that lan-
guage ; for it is evident that the substance of decrces or orars passad by a
Judge, of the nature of those entered in such Memorandum, can be best ex-
pressed in the language in which the original judgments were delivered.

“@, Subordinate Courts should keep a copy of every Memorandum sent to
the District Registrar, and the High Court is pleased to direct that, in for-
warding the records of appealed cases, all Courts of first instance, and all sub-
ordinate Courts of Appeal, shall attach to the judgment appealed agaiust a copy
of the Memorandum (or Memoranda) scntn for regstfation.

“7. Inconnection with Section 43, which, 1t will be observed, is an entirely
new provision of the law, the Ihgh Court desire to point out that the costs of
registration should be entered m every decree or order 1egistered under Sections
41 and 42,

«10. Civil Courts should bear in mind such chaiges, and at the time of the
cxevution of any such decree or order should be cmeful to sce that the Govern-
ment dues are deducted from the monies realiscd 1 execution betore any pay-
ment 18 mude to the Julgment-creditor.  The dues should be deposited in Court,
and they should be maae over, without delay, to the district Regstrar or Regs-
trars, s may be  The High Court take tus opportumty of impressing on all
Judges the necessity for guarding aganst any loss by fraud or embeszlement.

#12, Tn those districts in which the Bengali language is used, the rames
of persons and places 1 the Memoranda should be written in the Bengal charac-
ter ; but in those districts in which the proceedings are drawn up in the Persian

- character, the names of persons and places should be wnitten i Hindee over the
corresponding names in Paisian, for it is possible to read 2 mame written in
Pessian character in half a dozen different ways, anll there is no certafnty as to
the orthography.

“13, 'With the view of cnsuring the performance of the dutics connected with
the preparation of these Memoranda, the High Court request that every OCivil
Cowrt, in recnding its judgment and decrce or order in a vase Seqwinpg
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registration, will enter the words “and & copy of the Memorandum A (or B), as
required by Bection 41 (or Section 42) of Aet XX of 1866, shall be forwarded
to the Office (or Offices) of the Registrar (or Registrars) of -

“15. The High Court trust that, under the supe:vision of District Judges,
the duty of preparing and forwarding Memoranda to Registration ()ffices has been
regulasly and punctually performed by all the Civil Courts. If it has, in any
instance, been neglected, such neglect should be at once reported to the High
Court, and measures should be taken, without delay, to bring up any arrears,

¢¢16. The High Court also desire to remind all Civil Judges that the provi-
sions of Section 41, 42, 43, Act XX of 1866, wall apply only to decrces and orders
passed subsequently to the 1st May 1866, theee of & prior date being governed
by the provieions of Act XVI of 1864, and that its icrms apply to original as
well a8 to appealed suits, in which the decree or order pussed concerns a regis-
tered document relating to 1mmoveable property, or creates, declares, transfers,
limits, or extinguishes any right, title, or interest of any person to ot in any
immoveable property situate in any part of British India in which Act XX of
1866 shall operate.

#17. With a view of ensuring uniformuty of practice, the Court is pleased
to issue the following rules regarding the preparation of Memoranda of Regis-
tration :—

A. Indecrees of a Court of first instance dismissing a plaintiffs claim to
any right, title, or intercst to or 1n any immoveable pivperty, no Memorandum
need be prepared.

B. In decrees of an Appellate Court affirming the decrce of a Court of first
instance dismissing i ffo o plaintifi’s claim to or 1 immoveable property, no
Memorandum need be prepared.

©C. Indecrees of a Court of first instance decreeing either wholly or in part
a right, title or inierest in immoveable property claimed by the plamtiff, a
Memorandum must be prepared as to tue property decreed if, on appeal, the
decree bo affirmed without alteration or modification, no Memorandum need
be forwarded.

D. In decreesof an Appellate Court iu which tho decree of the lower Court
is modified or reversed, wholly or in part, 8 Memorandum as to the part 80
modified or reversed, should be prepared and forwarded.

E. When a decree of a Court of first instance declares a registered docu-
mont reldting to immoveable property invalid, or when such Court passes a
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decree affecting such document, and such decree shall create, declave, transfer,
limit or extinguish any right, title or interest under such document to or in
the immoveable property to which it refers, or to any part thereof, a Memoran-
dum should be prepared.

F. When a decree of an Appellate Court simply affirme the order of a Court
of first instance on points relating to a registered document of immoveable
property, no Memorandum need be prepared ; but if such deeree modifies or in
any way varies or reverses that of the lower Court, « Memorandum relating to
the portion of it 8o modified, varied or reversed should be prepared.

G. When a decrec has been passed by a Court of Justice in a suit instituted
under Section 230 of Act VIII of 1859, in favor of the applicant as plaintiff,
either wholly or in part, 2 Memorandum should be prepared of the properiy
decreed; and if on appeal, that decree be wholly or partially varied or
veversed, a Memorandum shewing such variation and reversal should he
prepaved ; but if th: decree of the first Court be affirmed, no Memorandum is
Tecessary. N

H. When a sale of immoveable property made in execution of a decree has
been confirmed by the Court under Sections 256 and 257 of Act VIII of 1859, a
Memorandum of sale and confirmation should be prepared ; and if, on appeal,
that sale should be reversed, a Memorandum of such order of reversal should be
prepared by the Appellate Court.

I. When, under Act X of 1865, probate is granted or refused by a District
Judge of a will containing words sufficient to pass immoveable property, a
Mewmorandum should be prepared. .

J. If, on a review of a judgment, a Court should set aside, modify or in
any way interfere with the decrce as originally passed, then, if a Memoran-
dum of the original decree has been forwarded to the proper Registration
Office, & Memorandum should also be forwarded, notifying the extent of the
modification or reversal made by the order passed in review.

K. No Memorandum need be prepared of orders passed by any Court
under Act XXVII of 1860, nor those passed under Act XIX of 1841, nor
those under Section 2 of Regulation I of 1798, and Sections 7 and 8, Regula-
tion XVII of 18086, nor of Act XL of 1858, nor of those passed under Section
15 of Act XIV of 1859, nor under Sections 246 and 269 of Act VILI of 1859,
nor in short of any other order passed with reference to immoveable property
in .any of the miscellaneous cases entered in the Monthly Statement No. 2
which have not been explicitly mentioned in these rules,
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PART IX.

OF THE PRESENTATION AND DEPOSIT OF WILLS AND
AUTHORITIES TU ADOPT.

44, The testator or any person claiming as executor or
Persons entitled to  Otherwise under a Will, may present
f‘j;;“:ﬂ{"iﬂ:‘gﬁ;f;::f‘:‘; to any Registrar for registration such

adopt. Will, and the donor or donee of any

Proseiolion o Repos Authority to adopt, or the adoptive
sit of Wills and Authari-  son, may present to any Registrar for
ties to adopt. 3 : .

registration such Authority. Any per-
son entitled to present for registration any such Will or
Authority may cither personally or by a duly authorized
agent pwsént. to & Registrar such Will or Authority open,
and any testator or donor of such Authority may cither per-
sonally or by duly authorized agent deposit with any Regis-
trar the Will or Anthority in a sealed cover superscribed
with the name of the depositor and the uature of the docu-
ment.

Tt is to be observed that a sealed cover purporting fo contain a Will or an
Authority to adopt can only be deposited by the testator or donos, a< the case
may be. But a clmmant under a Will, or the donee or adoptive som under an
Authority, may present the Will, or Authority, open for registration.,

An Authority to adopt must bear a stamp of eight Rupecs under the new
Stamp Act.

For the procedure see Sections 76 and 77.

45. If the depositor of any such sealed cover shall wish
PRE—— to withdraw the same, it sha.ll'be ]a.v.r-
cover dcposited under * ful for hno to apply to the Registrar in
Dy whose Office such cover shall have been
deposited, that the sume be delivered to him ; and the Regis-
trar, if he shall be satisfied as to the identity of the deposi-

tor with the applicant, shall deliver the cover accordingly.
E
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46. If on the death of the depositor of a sealed cover under
Section 44, application be made to the
Registrar m whose Office such cover
was deposited to open the same, the
Registrar, if he shall be satished that the depositor 15 dead,
shall, 1 the presence of the person ﬁml.mg such appheation,
open the cover, and shall copy at the
expense of the applhcant the contents
thereof m lis Book No 4 When such copy shall have
been made toe Registrar shall 1e-deposit the onignal Will or
Authonty.

Proceedings on death
of deposstor

Re-deposit

“The Thigh Court on the Oryzinal <ade has deerded that under Section 237
of the Succession Act, a Registiar must dehiver up 2 leppsited Wall o the Cowt,
when appliation 18 mude for probate, and, of course, alter probate, the docu-
ment bucomes o 1ecord of, and would be prestived by, the Cowrt And i the
pame way o Distrit Jude , efter admitting a Will to probate, must kecp 1t
among the records of Ius Courty, whetlher 1t has Decn 1egistered or not * Ex
tract fiom an Opimion of the Advocate-Goneral, dated 24th August 1867

A testator dcposited lus Willan & scaled cover wath the Registrar of Assu-
rances at Bombay under Section 41 of Act XX of 1806, and upon his death
his Executors applied to the Reistrar to dehivar ovar to thom the Whll, m order
to enable them to app y to the High Court1n probate thercof  The hegstrar
gavo a copy of the Wall undar 8 ctwon 46 of the Act, but refused to part with
the origimal — On apphction by the Lxceutors for a atation to tne Registian-
General to bring the Wall mto Court, and deposit 1t with thi kcddesiastical
Regstrar, 16 was hadd that the ouginal sho dd be brouht into Gt where
alone the factim of the Will could be tied and determimed, and that a copy
nuthenticated under Stction Go of the A® was not sufficent  But the Jo-
gistrar General should not, aftur the death of the depomtor of 2 Will, part
wath it otherwise than by oder of the Court

Westrop, J  The Registiar General should makess copy of the Wikt for his
archives, ahd make a note on 1t that the onnal has been rawoved nto this
Comt by its order to that cffict, and at would be w1 that he chould Ale the
order 1n lus Office with that copy  dn the goods of Nagendas deccased) (1)

(1) 8 Bombav X ¢ Reports, © ¢ J 1%
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A Registrar would, however, only make a copy of tha Will, if tho sesled
cover had been opened onappbeation ; if no such application were made, and
the order of the Court was received to produce the cover, it would be produced
unopened.

If a Will i required by a Court for inspection only, it should he returned to
the Registrar for re-dcposat.

PART X.
OF THE EFFECTS OF REGISTRATION AND NON-REGISTRATION.

47, A registered document shall operate from the time
. . fiom which it would have commenced
Time from which re- R R
gistered document oper-  to operate 1f no registration thereof
ates. o
had been required or made, and not
from the time of its registration.

The bare fact of the deed not being registered would not annul a sale, if
by mutual agreement, a sale bad alicady beon made.  Adle Charn Gire Gossain
Matian Kishor (1).

48, Allinstruments duly registered
Registered instrurnents "
relatmg to popaty o Mnder this Aet and relating to any
take cffert agmmst oral  pygeaal]e or immoveable property, shall
agrecmonts,
take effect against any oral agreewment

or declaration relating to the same property.

49. No instrument required by Scetion 17 to be regis-
tercd shall be received in evidence 1n

Effeet of non-registra- . . |
tion of docunints requu~ — any @ivil proceeding in any Court, or

ed to be 1gistered. ) A
PR shall be acted on by any Public Servant
as defined in the Indian Peval Code, or shall affect auy
property comprised tHercin, unless it shall have been registered
* .
i accordance with the provisions of Vhis Act.

A brought a suit in the Moonaff’s Court agamst B and C, alleging that they
had eold outright to him by saf Eibale cortain landed property for Rs. 300,

() 7TW.R 47
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whigh gas @ply ‘paid; that the iduls was executed; that possession was
given to himy4lat B and Cset upbefore the Registering Officer frauduient objec-
tions to the effect that a stipulation to return the property to the vendors on
the repayment by them of the consideration-money had not been embodied
in the deed, and that part of the consideration-money was still unpaid; that
thereforo the Registering Officer refused to register the deed ; that, in fact, there
was no such stipulation as set up by Band €; and that the whole of the purchase-
money was paid; and it was stated in the conclusion of the plaint (hat the
guit had been instituted to sct aside the fraudulent objections, and to ecstablish
the full title of A, as purchaser. Hleld (Mitter J. dissenting) thst the suit
would not lie. The unregistered deed could not be admitted in evidence, nor
could parol evidence be given of the contract under which 4 alleged that he
acquited his title. .4 ought to have proceeded under Section 83 of the Act.
Shahle Rahmatallah v. Shakh Sharwtullah Qdsf (1). So in Shankar Bdpi
v. Vishnu Nardyan (2), which was a suit biought ¢gainst a principal and two
suretios to recover the amount advanced on a hond by which vertain immove-
able property was mortgaged, one of the sureties contended that he was dis-
charged from lis hability in consequence of the plmntiff's neglect to have the
bond registered ; and the plea was held to be vahd, as for want of registration
the mortgage bond could not be admitted in (vidence to prove the contraot,

And where a lense was inadmissible in evidence, because it had not been
registered, it was held that secondary evidence of its execution could not be
given. Musammat Qabilan v. Shamshis Al (3).

But if the execution of the lease were admitted, its non-registration would
be no bar to the deuision of the suit on its merits. In Sawd Rezd Alf v.
Bldkan Khdn (4), the defendaot in a suit for rent admitted the plaintif®s right
as landlord and did not dispute the correctness of the rent, but pleaded pay-
ment. It was held that the non-registration of the Lebiliyat was no ground
for dismissing the swit, which could bave procecded, whethor the Aabuliyat
was or was not produced. The objection as to non-registration coula only
arise, when the document was tendercd in®cvidence on any disputed point,
So in a suit upon a rdzindmak the cxecution of which was admitted by the
defendants, and which purpated to create an interest in immoveable propervy,
the Cival Judge had dismissed the suit, because the documcnt had not, been re-
gistered in accordance with Act XVI of 1864, Sedmu 13; but the Madras
High Court held that, the existence of the agreement not having been disputed,
ita production was not necessary, and that the plaintiff was entitled to whatever

{1) 1 Bengal Law Reports, F. B 58, (3) 11 W R, 10,
(2) 4 Lombay I, C. Reports, A, C. J. 79, #) 7 W.R. 334
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relief the effsut of the plaint and snswer taken tage:hhvwaﬂd.-xt‘a\gﬁ{
on the admission of the defendant.  Chedambaram Cheity ialya-
valangapuly Taver (1).

And this Section does not contemplate tho compulsory registration of a deed
which is merely preliminary to the main contract, as an agrcement to sell
cortain property. Sece Banwes i Lal v. Sungam Ldl (2).

50. Xvery instrument of the kinds mentioned in Clauses
1, 2 and 3 of Section 18 shall, if duly

istered inet t ; g
m]faiffflr;?m:tﬁﬁz: registered, take cffect, as regards the

of which the registration —— b, . 7
is optional, to take oilect  PTOPETLYy  COM riset_i therein, against
agawnst unrogistered in-  gvery unregistered instrument relating

{ruments.

s to the same property, whether such
other instrument be of the same nature as the registered
instrument or not.

The practical distinetion between the two classes of deeds, viz., those the
registration of which is compulsory under Scetion 17, and those the regis-
tration of which is optional under Scetion 18, Clauscs 1—3, amounts to this,
that the former, §f unregistered, cannot be received in evidence at all, while
the latter may be veccived in evidenco potwithstanding the want of regise
tration, though they must give way to registeid Aocuments of subsequent
dates relating to the same property. Mansir Ali v. Aemat Ali (3). See
also Guru Das Din v. Kusum Kumd@r{ Dasé (4). In Mufazzal Husain v.
Ghuldm Ambiak (5), it was held that an unregistered contract of sale, though
not such as absolutely to require registration under Section 49 in order to
be admissible in evidence, and yet sufficiently complete to pass rights
of property from the vendor to the purchascr, cannot have any priority
ovor cnother authentic instrument of conveyance exccuted subsequently
and duly registcred.  And in Rimchdgd Kimdr v. Madhiusidan Majumdar (6),
it was laid down that in order to prevent the operation of this Section, it is
necessary to show that the registered deed was fraudulently exceuted, and that
the purchaser was wilfully and intentionslly a party to the fraud of the ven-
dor, or at 18ast that the second deed was ¢xecuted without valuable considera-
tion. Sce also Gobind Chandra Riy v. Purna Chandra Sen (7). DBut ’alt.hough

(1) 3 Madras 1 C. Feports, 342. 4) 9 W.R 547

(2} 7 W. R 280, (5) 10 W, R, 198,

(3) 9 W. B. 262, (6) 7W.R, 119,
L]

(#) 10 W, R. 36,
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an instrument may have been duly registered under this Act, *t wi'l not take
effict agammst an unregistcied tnstrument executed before the lst January
1865 merely by reason of the registiation  This Section 18 not to be construed
es vitwting all titles sequired prim to the passing of the Act, unless the
wnstraments on which they rest have been registered  Had such been the case,
the registration of old decds would have been made compulsory, and 1t would
have been declared expressly that, unless regstercd, wnstruments reg stered
under this Act would take (fli ctagninst them  Grye Swmgh v Gridhari Singh (1)
Sco also dmrit Singh v Kadas Runwar (2)

Tho old law affeeting the prionty of 1egistered over unregistered deeds was
laad down in Act XIX of 1843, Section 2 ¥ The fullowmng decisioas on the
sutject may be found usciul

If a vendor sills the same property to two parties, 4nd 1t 18 found that they
both bought bené fide the sccond conveyanee, if roistered, will take preci donee
of a former conveyanie which has not beun registr 4 Sawwd Nwzar Al v
Sarad Imddd Al (3)  Sce also Muleshapa har Koo ver apa v, Busapa bin Nengapa
Shetowncher (1) Sumlarly the title acymred by purchasc at a sale 1n sutisfac-
tion of a registered mortgage has precidence over 2 sinilar fatle acquired at a
sale 1n satisfaction of an unrgisterud mortzage, although the latter mortgago
may be of an cathier date  Iraklad Musr v Udit Navawn Simgh (9) Nor can
a person ¢lmm under a prior veabil countract 1y the detriment of a party
holding dond jfide under a subscquent regwstercd deed  Kaus Chandra

{1) 1 Bengal Law Reports, A © 14 (8) 1W R 200
(2) Enghshman, 16th June 1869 (4) 1 Bombay II C Reports, 10
(5 1 Bengal Law Reports A C 197

* And 1t 18 hereby cnacted that from the first day of May last past, (very decd of sale
or gft of lands, howw +, or other real proj erty, a memorial of which has been or shall bo
duly registore 1 according to law, shall, provided its authenticaty b estal hshod to the sitis-
faction of the Court, uvulidate any oth r deed of sali or gift of ihe same projerty which
may not hive weom registercl, and whether such second or other deed shall have bern
executed prior or subsejucnt to the regstered decd, ond that frym the sal lay every
deed of mortgage on land, houses and other real jropuily 18 well as ecrtifiral  of the
discharge of such ineumbrances, ¢ memonial of which bas tun or shsll be duly registerea
accoyding to law, and provided 1ts suthuntiaty be establishel to the satistaction of the
Jourt, shall be satisfied an prefercnec to any other mortgage on th  same prgperty which
may not hpve bion registired, and wiether su b second or ot'ir mortgaue shall have
been cxecuted prior or subsc puent to the regislir 1 mortgnge, any knowlidge or notice
of any such unvemstered deed or certifientc allcged to te had by any party to such regis-
tered dced or cortificate motwithstanhing Lrovided always, that nothing in this Section
contained shall be construed to extund to auy ded or certaficate made before thesad
firat day of May last pust '
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Chatarf{ v. Gopal Chandra Chatarst (1), But owing to the peculiar wording of
Act XIX of 1843, a registered deed of sale doca not take effect against a prior
unregistered mortgage. Makaraja Maheshar Dalkhsh Singh v. Bhikha Chaudhurs
(2). The case of Ganpat Bajashet v. Khanda Changsiet {3), however, is to the
opposite effect, and in Sundar Jagifvan v. Gopal Eshvant (4), it was ruled that
a registered mortgagee, although without posscesion, was entitled to priovity
over a &ubsequent unregistered purchaser. Sce also Pursotum Runchord v.
Jagjwan Mayaram (6). The two former decisions may also have been ground-
ed on the wording of Seetion 6. Regulation 1X of 1827 of the Bombay Code.

It will be observed that the Act gave this precedence to a registered deed,
notwithstanding that notico of the prior deed was proved., See Krishnasami
Pullat v. Tenhatachelle Aryen (6), * Unul the passing of the repealed Act I
of 1843, Clause 3, Section 6, Regulation 17 of 1802* subjected the Indian Re-
gulation to the constiuction put by Lord Hardwicke in Le Neve v. Le Neve
(2 W. & T. L. C. 23) upon the English Act. The construction was that
the Act was made for the protection of dund fide purchasers, that he who takes
with notice is a mald pde pwrchaser, and the Registry Act will not, therefore,
give him priority vver the purchaser under an unregistered conveyance prior
in point of time. Several eminent Judges, S W, Grant in Wyaft v.
Bavwell (10 Ves, 435), and S8ir J. Romilly, s r, in Ford v. White, (16 Bea.
120) have lam« nted that the policy of the Regstry Act was so infringed by
this decision. The doetrine of that cuse was, however, embodied in the original
Regulation, but the Clause containing 1t was expressly repealed by Act I
of 1843, and Act XIX of 1843, which repraled Act T of 1843, exprecely pro-
vided m Section 2, in language quite unmistakeable, that a registered deed
of sale though subscquent in date, should mvahdate a prior deed of sale
unregistered, and further went on to provide that it should do so, despite any
knowledge or notice alleged to be had by any party to such unregistered deed.
The meaning is perfectly clear, though the language is not free from objee-
tion. By invahdating the deed, of course, is meant invalidating it as against
the registered purchaser, and the effoet thercfore is to do what the Irish Aect
is decrded to have done, give to cach deed priority according to 1ts appearance
on the register. (Bushell v. Buskell, 1 Sch. & Lef. 98.) "

And the, words “‘any knqwledge of notic. of such unregistered deed or
certifieate alleged to ho had by any party to such registered deed or aertificate

(1) 1 W. R 206, {4) 1 Dombay I. 0. Reports, A, Q. J, 68,
2y 5W R Al {5) 1Bombay H C. Reports, 60.
(3 4 Bonibny H. C. Reports, A. C. J 69, (6) 3 Madras XI € Reports, 80

* Corresponding wik Clause 3, Section 6, Regulation 36 of 1793 of the Bengul Code,
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notwithstanding,” refer not only to the mortgages and certificates mentioned
in that part of the Section which immediately precedes these words, but extend
also to the deeds of sale or gift which are mentioned in the earlier part of the
Bection. Srinath Bhattackarsya v. Ramkomal Ganguly (1).

But Act XIX of 1843 was not intended to give & registered deed priority
over a previous unregistercd deed, under which enjoyment had actually taken
place. Suiad Farzand Aliv. Saiad Abdur Rakim (2). And sce Bhairad Chandra
Misr v. Ramchandra Bhattacharjya (8). A registered kibale would have no
legal advantago over a previous unregistered £iwbala, if it could be shown that the
vendor had not only =0ld and parted with bus rights in the property, but had also
made over posscssion to the first purchaser. Musammdt Batil v. Musammdt
Wazfran (4). Nor will a registered sale invalidate an unregistered sale of an ear-
lier date, when the original vendor is dead, and the se:ond vendors are the persona
who, but for the first sale, would bave inherited the property. dmbikackarn
Kundi v, Dharm Dds Kundi (5). See also Amrit Sing v. Kaas Kunwar (6).
And in Hirdchand Bdbdgy{ v. Bhaskar Ababhat Shende (7), it was held that a mort-
gagee in possession could recover the amount of his mortgage in prefercnce to
a subsequent purchaser of the same propeity under a registered deed. The
principle in all these cases scems to be that non-registration cannot prejudice
& title-deed, under which posscssion has actually been acqured befure the
execution of the second transaction. The fullowing case would seem to be
to the conmtrary effect. In Parabhiidis Hudchand v. Dhondd (8) it was heid
that the preference given under Act XIX of 1843 to the latter of two deeds
of sale of immoveable property, when registered, over the earlier unregistcred
deed, i8 not confined 1o cases in which the firat deed has not been carried into
effect ; as every duly registered deed of sale, if authentie, ihvalidates any
other deed of sale which may not have been registered. But in this case it is
to be remarked that the fact of possession appoars to have been disputed.
See, however, Harnamgir Guru Dhanpatgir v. Willam Spers (9), iu which
it was ruled that a registered miraspatra was entitled to precedence over an
unregistered miraspatra of & prior date accompamed with possession,

And this provision of the statute law has not been allowed to sunction fraud.
The benefit of priority over an unregistered deed of sale does not rxtend to a
document which, although in form a deed of sale, is in truth a fraudulent deed
of gift. Nritya Gopal Chandra v, Dwarkanath Malnf: (14). The words “ provided

{1} 8 W, R. Priv. Qo. 43, {6)  Englchroun, 16th Juoe 1869,
(2) 4W.R 30. (7) 2 Bombay H. C. Reports, 207,
(3) 1Hay 261 (8) 2 Bombay H. C. Reports, 233,
(4) 8 W.R. 800, (9) 2 Bombay H. C. Reports, 213

(5) 11'W.R. 129, (10} 1 W.R. 814,
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its authenticity be esteblished to tho satisfaction of the Courts” in Seotion 2
Act XIX of 1843 point not merely af the exclusion of a forged deed from the
benefit of the Act, but of a deed tainted by fraud, although in other respects
genuine, & inath Bhattdchdrjya v. Rdmkomal Gangule (1). Seo also @ Nara-
sanna v. R, Gavappa (2). Registiation is a condition without which o genuine
transaction mdy be made invalid; not a means whereby a fictitious and
fraudulent transaction may bo rendeied opcrative.

In Faldrchand Govinds dm v. Kahdndds Bhagvdndds (8) the question arose
whether a certificate of sale was = document of such a churacter as to ba
entitled to priority by virtue of registiation over ad unrcgistered lease. It
was ruled that such a certificate came within the class of documents deseribed
in Regulation IX of 1827, Section 3, Clause 2, as **judirial processes,” which
may at the option of the holder be registered, but the force and effect of
which “ are 10 no way to depend on then bewng registered.”

Tt may be observed, however, that Act X1X of 1843 does not apply to the
case of a lease. Awand Chandra Chaudhury v. Chandrangth Ray (4),

51, Suits to recover money lent or interest, or for the
Period of limitation 1n _ Peach of any contract, may be brought
suils under a 1egistered  within six years from the time when
written contract for mo- 5 .
ney lent, or mterest, or  the cause of suit arose, in every case
breach of contract, . . 8
in which there is au engagement or
contract in writing, provided that such engagement or con-

tract be duly registered under this Act.

Soe Section 1, Clause 10, of Act X1V of 1859, quoted in the note to Section 27.

SPECIAL. REGISTRATION OF OBLIGATIONS FOR PAYMENT
or MoNEY.

52. Whenever the obligor aud obligee of an olligation
shall agice that, in the event of the

mﬁe ?;domff stﬁ;‘iﬁ';“:; ©blhgation not being duly satisfied, the
an obhigauwn may ve 1= apyount secured thereby may beYecover-

covered summaiily,
ed in a summary way, aud shall at

() 3 W..R Priv Co. 43, {3} 3 Bombuy I C, Reports, A. C. J. 167,
(4) 8 AMadras I C, Reports 270, (1) 9W.R. 20
F
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the time of registering the said obligation apply to the Re-
gistering Officer to record the said agreement, the Register-
ing Officer, after making such enquiries as he may think
proper, shall record such agreement at the foot of the endorse-
ment and certificate required by Sections 66 and 68, and
such record shall be signed by him and by the obligor, and
shall be copied into the Register Book No. 1 or No. 6, as the
case may be, and shall be primd facie evidence of the said
agreement.

For the definition of an “obligation” sec Section 2 A coniract to pay
money on & certain day with mterest 1s an “ oblhigation,” although by the same
mstrument land 18 pledged as secunity for the payment of the debt, and a
Subordinate Judgo 18 acting within lus junsdict on in enforang such & eor
tract 1n the summary maouer allowed by Section 53 Umacharn Muldryd v
Harwharn Basw (1) Simlarly, i the case of Kankye Lal v Buddhan (2), the
High Court at Agra vemarked —* In oms judgment, the provisions of the
Act concerming special re gistiation are gencrally apphicable to obligations for tho
payment of money., Whether o1 not the mstiument cieating such an obliga-
tion provides also for the hypothecation or charge of spccific property, move-
able or immoveable, belonging to the dibtor, 18 1mmaterial. It 1s, we think,
not the less an obligation within those Seetions of the Act by reason of 1ts con-
teining other provisions for the secunity of the obligee The recorded agree-
meut of the paities i the case referred to ua shows that 1t was their intention
that the obligation should be capable of bewsg summanly enfoiced under the
Act, 80 far as 1t relates to the amount thercby sicured, and the Act coutans
nothing to prolulnt such an agrcement, or to confine the provisions of the
Bections relating to the ‘Spccial Registration of obligations for the payment
of money’ in the mannet suggested.”

Of course & summary decree would only be granted * for payment of
money.” See Rdymohar Mukurylv Nilmonm: Mittra (3).

Buch a document, that is, an obligation with 1ramoveable property hypothe-
dated as follateral security, would nevertheless be registered 1n Book 1. It does
not fall under Section 17, Udaychind Jdud v. Nutdr Mandal (4), but it would

1 W R 80 %) NW R 222,
(2) Smull Cause Court Refirence, {1 9.W.R. 111,
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geem to come under the class of “all other documents mentioned in Section 18,
Clause 7, which relate to immovonble property,” referred to in Section 56.

As tn the power to act by attorney uuder this Section the Advoecate
General writes :—

“T am of opinion that the obligee’s presence is unnecessary, the agreement
is entirely on the obligor's part, as it is perfectly optional with the obligee
whether he will act upon it. Moieover, the signature of the obligor only is
required to the record. I am further of opinion thatan Attorney, undera
Power from the obligor, may 1c¢ nd the agreement ; but the Power must convey
an express authority 8o to do, une for cxceution or registration of the Bond does
not imply such an authonty "

But Norman, J., held, in Gopfudth Dobay v Qdzf Rdmzdn Al (1), that the
obligor could not act by attorney under this Section,

For the form of agreement sce Rule 73. Tt is not nceessary that it should
be recorded in the handwriting of the Regiwstering Officer AMfr Halfh us-Subhdn
v M{r Husain Ah. (2) DBut it should be recorded 1 e language known to tho
obligor.

§3. Within one year from the date on which the amount

beeomes payable, or, where the amount

agﬂﬁf_?:;i‘f“‘“t of wuch s payable by iustalments, within one

year from the date on which any instal-

ment becomes payable, the obligee of any such obligation

registered with such agrecment as aforesaid, whether under

the said Act No. XVI of 1664 or uuder this Act, may present

a petition to any Court which would have had jurisdiction

to try a regular suit on such obligation for the amount secured
thereby, or for the instalment sought to be recovered.

The petmon shall, where a s*amp is required by law, bear
*a stamp of one-fourth the vajue pre-
scribed for a plaint in such a suit, and
may be amended by permission of the Court, and ifle

Stamp on petition,

(1) 7th%August 1567, () 5W ., 8 C.C.Rel 14
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statenients in the petition shall be verified by the petitioner
in manner required by law for the verification of plaints.

On production in Court of the obligation and of the said
5 record signed as aforesaid, the petitioner
ceree shall be entitled to a deciee for any

sum not exceeding the sum mentioned in the petition, together
with interest at the rate specified (if any) to the date of the
decree, and a sum for costs to be fixed by the Court.

Such decree may be enforced forthwith under the provi-
slons for the enforcement of deerees contaned 1 the Code of

Civil Procedure.

No poccedings can be taken und-r this Section, when the onginal bond o
other obligation 18 lost S &dm Ray Chandlansy v. Kalfmuddin Mullah (1)
Nather can an application be entertained at the suit of the assignee of the
obligee  Gawur Mokan Dis v Ramrip Mayumdar (2)  Nor can it be enfore-
ed agunst the hcu or representatives of the obligor. Rudiyaporayd Mamy v
Madarat Ammun Kuttr (o), and see Rain Norawn Biswas v, Srinath Poddar (4)
In Ramgopal Law v Irchar d Blacquierc (6) a promiseory note, which had been
specally 1 gistered, weas renewed 1n consideration of an assignment by way of
additional security of cortmin landed property, and st was held that the note
was not merged 1o the assignment, but that a summary application would lie
upon the note, notwithstanding the assignment  If under the terms of a
bond, & fised amount of mterest 18 payable at the end of cvery month, the
obligee 18 entitled to move for exceution in respeet of cach instalment of
ntercst due  Mantareswar a Aiyar v Kamala N/ ar (6)  But a summary de-
cree undcr this Scetion cannot be granted for the whole amount of a hond,
becanse default has becn made mn the payment of two successive instalments,
even though such a condition may be contamned in the bond  In the matter
df Lackmipat Singh Dogar Rdy DBalddur and others (T) And the Cowt can
osly give a decree for the sum mentioned 1n the obligation with mterest and
costa. 1t .has no power to grant a decree declatatory of the obhgee's nght

L-]

()9W R.477. (4) 9 W. R 498,

(2) 1 Bengal Law Reports, A © 42 (5) 1 Bengal Law Roports, 0 0. 35
3) & Madrus ., ¢ Reports, 206, (6) 8 Madras II G Rcports, 88

(7} 2 Bengd Law Reports, O C 151,



