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PREFACE 

This book is intended to meet a demand 
which is lik~ly to be increasingly felt with 
the wideni ng of the political life of the 
Indian people by the inauguration of the 
ne\v Reform Scheme. Accessible informa·· 
tion on the constitutional aspects of the 
Government and administration of British 
India is not found in recognised books treat
ing of the laws and institutions of India. 
Official publications also hardly go beyond 
bare summaries of facts and events. A 
systematic treatment of the features of the 
Indian Constitution, studied from the point 
oi view of the Indian citizen and of the 
Indian student of political science, has not 
so far been attempted. Students of 
Indian history, as it is taugh t in our schools 
and Colleges, hardly obtain an idea of the 
machinery whereby the Indian C~mstitution 
works and the lines on which it has been 
constructed and developed during more 
than a century of British rule. Such 
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standard books !is Cowelrs.'~ Courts and 
Legislative Authorities in India" and Sit 
Courtenay Ilbert's "Governm~nt of India," 
-do, of course, treat of the Indian Constitu
tional Laws as they have been enacted, in 
.all their details; but they deal only 
incidentally with the constitutional or 
political principles, understandings and 
-conventions, on which so large a part <If 
the 'working of British institutions all over 
the world depends. 

It is to stimulate the study of the Indian 
Constitution in this direction that this in
troductory sketch is primarily placed by 
the author before the public. It is a:ls.,o 
attempted in the beok to furnish the 
Indian citizen with a hand book of infor
mation to be of use to him in the discharge 
of his duties. The average Indian 
who cares to interest himself in poli
tics, gains a knowledge of political 
problems in a haphazard way. Such 
knowledge as he obtains by his business 
-contact ~ith other men, the reading of 
newspapers and the hearing and reading 
-of political speeches. can but give him a 
slender acquaintance with the subject. 
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Matters are not very mt,lch better even in 
regard to many who take an active, instead 
of a passive, part in public affairs. The 
author ventures to hope the present publi
cation will give them some preliminary 
help in this direction. 

The bool lays no claim whatever to
originality or research except in· its. 
method of presenting the leading facts 

• 
and features of the Indian Constitution. 
Written, moreover, in the intervals of busy 
work, it is likely to contain many errors of 
style and of statement. For fuller infor
mation he would refer the readers to the 
authoritative works of Cowell, Ilbert 
and others, and to the many State Papers 
and Proceedings published by Government. 
A small collection of select constitutional 
documents is, however, published in the 
Appendix, wh.lch the author trusts wilt 
prove useful both to students and to politi
cians. 

MADRAS, 
Decem be,., 1909. A. R. 
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THE INDIAN CONSTITUTION 
CHAPTER I 

BRITI~H SOVEREIGNTY OVER INfllA 

The Constitution of British India is, in a strict Introduc
sense, " made "j yet it cannot be denied that it tory 

has also "grown." Unlike the British Con§titu-
tion, it owes its origin to definite statutes of the 
Imperial Parliament of Great Britain and 
Ireland; but like the British Constitution, its 
progress and present character have not been 
due to any startling innovation or revolution, but 
to changes consciously made by British ad
ministrators to suit the varying needs of good 
goverllment in tht: country and, latterly; to 
satisfy the growing aspirations of the peoplf': of 
the country tor a share in the government of 
the land. The Indian Constitution, therefore, 
bears all the marks of British political and 
insti tut10nal peculiarities, so far as they could 
be found applicable to this country. It exhibits, 
for instance, that distaste for violent or radical 
change and that disposition to deal with the 
needs of the hour, as they arise, rather than with 
the requirements and possibilities of the. future. 
It exhibits, again, that tendency towards 
"legal" forms of political institutions-i.e., 
institutions in respect of which legall'emedies 
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and judicial control are provided. that regard 
for the maintenance of what Prof~ssor Dicey 
calls" The Rule of Law," which is a peculiarly 
British or Anglo-Saxon feature. At the same 
time, the require~nts of tbe necessarily 
bureaucratic form of government in India, 
for more than a century, have also produced 
and perfected an administrative afld constitu
tional system whose efficiency is its most cons
picuous merit, but which possesses many 
drawtlacks from the point of view of constitu
tional deveJopmen t. 

History of British India· as the Statute of 1858 puts 
British . d 'b d· th . Sovereignty: it, IS governe y an m e name 'of HIs 
Charters Majesty the King Emperor. How the British 

Crown came to acquire this vast and wonderful 
country is a matter of history which is common 
knowledge among educated people in Iwlia. 
But, in reference to constitutional growth, we 
may briefly indicate how the severeignty of the 
British Crown came to be established as it is 
at present in I ndia. The Charter issued to the 
East India Company in 1600 by Queen 
Elizabeth and the successive Charters renew
ing or amplifying the same, conferred on a 
trading corporation in England monopolies of 
trade i~ the East and for that purpose autho
rised the acquisition of territories, their fortifi
cation and defence by military levies. The 
.Company pushed its fortunes vigorously in the 
midst of the politicaJ chaos in India in the 
18th century. "At first the agent, it became 
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the master of princes. It fought and conquered 
with an army.of its own and auxiliary forces 
hired from the Crown." On its behalfJ Robert 
Clive in 1765 obtained from the Emperor at 
Delhi, the Dewani of the rich and fertile 
territories of Bengal J Bihar and Orissa. In the 
-difficulties and troubles which arose over the 
administration· of these provinces, arose the 
first Parliamentary assertion of rights of control 
-and sovereignty over the Company's affairs in 
ihe East. The f~egulating Act of 177:3 contains 
the first Parliamentary restriction and definition 
of the Company's political powers and is the 
first important constitutional document of the 
lndian Government. I t introduced the system 
of Parliamentary control over Indian affairs, and 
-at each subsequent renewal of the Company's 
Chalier, whenever necessary, the Parliament 
-enacted laws for expanding and revising the 
constitution of the Indian Government and 
providing for just' and impartial administration 
{)Ver its territories. 

By the Regulating Act, the Governor of The 

Bengal was raised to the rank of Governor- ~~fulating 
General and, in conjullction with his Council 
of four other members, w~s entrusted with the 
authority of supervising and controlling the 
Governments of ~fadras and Bombay in 
important matters. A Supreme Cou~t of His 
Majesty's Judges was established at Calcutta-
similar Courts were later established in Madras 
and Bombay-and the power of legislation was 
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conferred on the Governor-General in Councir. 
The India Act of 171:S4, kno~n before it 
became law as Pitt's Bill, established the 
Board of Commissioners for the Affairs of 
India-commonly known as the Board of 
Control-which virtually absorbed all real 
power from the Company's Court of Directors~ 
The Act· of 1813 did away with t~ Company's. 
trade monopoly, except in China and tbat of 
1833 took the latter also away and introduce~ 
various reforms in the constitution of the 
1 ndian Government-among others, the addi
tion of a Law-Member to the Conncil of the 
Governor-General. the first appointment made 
to thi::; office being that of Thomas Babington 
Macaulay. It also accorded the authority of Acts. 
of Parliament to the laws and regulations 
passed by the Governor-General in Council. 
The Act of 11:153 practically announced the 
forthcoming death of the Company and its 
rule as such, and laid down the principle that 
.. the administration of India was too national a 
concern to be left to the chances of benevolent 

The Act of despotism." Finally, the Act of 1858 for the 
1858 Better Government of India vested the execu

tive admi nistration of India in the Crown. The 
Indian Councils Act of 1861 defined and 
extended the constitutions and powers of the 
Executive 'and Legislative Councils in IndIa; 
and the High Courts Act established the High 
Courts of Judicature in the Prf sidency towns 
under Charter from th~. Cro"Yn and by 
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-eomhilling the old Supreme and Adalat Courts. 
The Acts of 1892 and 19'09 have extended the 
principles en1bodied in the Act of 1861. . 

It will be seen from this necessarily brief 
<outline that the power~ and duties of the 
various legislative, executive and judicial bodies 
in I ndia have to be gathered flOm the enact
ments of oVltr a century and a half. The proposal 
to consolidate these has been allowed to drop and 
1he Digest contained in the admirable book of 
Ilhert's • Govt:rnment of India' is the. only 
.authoritative exposition of the statutes: Parlia
mentary legislation, as is usual, has 110t attempt
·ed their consolidation and the latest enactment 
introducing very important changes in the 
·constitutional system of India, VIZ, the Itidian 
-Councils Act, 1909-can only be under~tood 

and construed with reference to prevIous 
-statutes. 

We may begin with what is indeed a truism Legal i ho 
. _ Soven. gn • .1 

·ot the Bntish constitutional system, that the vGzted in 
legal sovereignty of the British EmpIre in India, Parliamellt 

·as elsewhere, vests in ihe British Parliament
Parliament, in legal phraseology including King, 
Lords and Commons. It is the British Parlia-
ment that possesses the unrestricted power of 
legislating on Indian affairs, affecting the 
interests and welfare of all the Indian subje-'::ls 
.of His Majesty. To those law,; <!very body or 
authority in India, is bound to pay unques-
1ioned obedience. In a legal, as well as in a 
moral sense, therefore, the destinies of this 
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country are committed to the care of Parlia
ment. But the poI'itical sovereignty over the 
Indian Empire is a different thing. H That 
body is politically sovereign or supreme in 
a state " writes Professor Dicey ia his' Law of 
the Constitution' ""whose will is ' ultimately 
obeyed by the citizens of that state. In tnis 
sense of the word, the electors of Great Britain. 
may be said to be, together with the Crown and 
the Lords, or perhaps in strict a<;curacy, 
independently of the King and the Peers, the 
body in which the sovereign power is vested. 
The matter, may, indeed be carried a little 
further and we may a~sert that the arrange
ments of the Constitution are now such as to 
ensure that the will of the electors shall, by 
regular and constitutional means, always in the 
end assert itself as the predominant inAuence 
in the country. But this a is political and not 
a legal fact." So far as England is concer~ed. 
the electors constitute the bulk of the people of 
the land and the will of the people, therefore, 
can rightly be stated to be supreme in the 
government of their country. .I n l'espect of t.he 
government of I ndia, however, it cannot be 
said that the will of the people of India is 
supreme, and though it is in a sense true that 
the electors of Great Britain are the political 
sovereigns of·India, it cannot be said that the 
will of the British ejectors has regularly and 
constitutionally, or ever, asserted itself Ql} 

'questions of Indian ' administration. As a 
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matter of fact, at the present time, the conduct 
of the Indian Government depends on the 
policy and hleasurer;; taken from time to time 
by the ministers of the Crown commanding tlie 
confidence of the House of Commons in the 
first instan~e and thus of tbe electors indirectly. 
The time at which the electors of Great Britian 
assert their ~oJitical sovereignty with regard to 
questions concerning themselves is at General 
Elections. But the ti me seems yet to be far 
distant when a purely Indian question will be 

• fought out at a General Election, the prevailing 
policy of both the great political parties in 
England being to treat Indian affairs as non· 
party matter. 

Subject, therefore, to the legal sovereignty of A ~hree-fold 

the British Parliament and the political sov. ~~!~~ of 

ereignty of the mimsters of the King, for the 

• [The intention, howev,'r, of the framers of the Act of 
1858, which transferred the rule of India from the 
Company to the Crown, appears to have been that the 
House of Commons should exercise a direct and regular 
'supervision over the Government of India. The history 
of that measure is from a constitutional point of view 
interesting, and an admirable summary of it by the late 
Mr. George Yule in his Presidential Address as the Presi
dent of thc 4th Indian National Congress, appears in a 
note at th~ end of this chapter. From the stand·point of a 
political institntion, India has been usually deemed a 
dependency of Great Britain and it is only on the material 
authority aud moral, responsibility of the poop Ie of England 
that the good government of this Country ultimately rests 
-whatever might be the changes which the new reforms 
might hereafter effect in the way of constitutional Ilovern
men\ {Of \\li& country.] 
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time being chosen by the electors of Great 
Britain, the s'uperintendence, direction and 
control of the civil and military Government of 
india itself is vested in the Secretary of State 
for India assisted by a Council in England and 
the Governor-General of India in Council in 
India. The Governor-General in Council 
exercises, in India the delegated au!i1ority of the 
Crown :lnd the Parliament over Indian affairs 
but the actual powers exercised by all these. 
authprities have been inherited from different 
sources. Though there could be no limit to 
the authority of Pa.rlialOent from a constitu
tional point of view. it is still useful in obtaining 
a proper idea of the usual course of Britain's 
administration of India, to bear in mind the 
three-fold origin of the powers of the GO\'ern
ment in India, viz., those arising flom the 
authority of Parliament, those inherited from 
the East India Company and those derived 
from the Mughal Emperor and other territorial 
rulers whose powers the Company succeeded to 
by cession or conquest. The Government of 
India Act, 1858, refers to these when it recites 
in section 3:-

" One of his Majesty's principal Secretaries of State 
lIhall have and perform all such or the like powers and 
duties in anywise relating to the government 01; revenues 
of India, and all such or the like powers over all officers 
appointed or c6ntinued under the Government of India, 
Act, 1858, 35 if that Act had not been passed might or 

<should have been exercised or performed by the I!:as! 
India Company, or by the Court of Directors or Court 01 
Pr-Oprietors of that Company, eith« alone or by the dlr!'C-
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tion or with the sanction or approbation. of the Commis
"sioners {or the affairs of India, in relation to th~t Govern
ment or those revenues and the officers and sp.rvants of 
that Company, and also all such powers as might have' 
,been exercised by the said Commissioners alone." 

His Majesty's Secretary. of State with his 
Council thus exercises on behalf of the Crown, 
:all the powers of control over the authoritie" in 
India previously exercised by the East India 
Company through iti Court of Proprietors and 
'Court of Directors. He also represents, as a 
member of the Cabinet responsible to Pal-Ha
ment, the supreme and ultimate authority of 
Parliament, formerly exercised through the 
Board of Control, The powers, rights, and 
duties inherited from the previous rulers of the 
land are in practice exercised by the Viceroy 
.and Governor-General of India. This may 
seem a valueless distinction in the face of the 
·omnipotence of Parliament to deal with Indian 
affairs as it chooses. But it assumes ImlJorlance 
with reference to the actual means and methods 
'of administration in India. We may say, for 
instance, that the Secretary of State by himself, 
in a sense, succeeded to the powers of the 
Board of Control, but with a more direct 
authority over the affair!:; of India and a more 
direct responsibility to Parliament. The Council 
of 1 ndia established by the Act of 185l:i to advise 
:and assist the Secretary of State in Hie transac
tion of Indian busmess is also, ill a similar 
sense, the successor to tbe old Conrts of Direc
tors and Proprietors of the Company. To the 
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extent to which this Council assists and inter
poses in the Secret~ry of State's action or policy 
in regard to the affairs of India, "the position of 
the Indian Secretary of State in fact differs in 
some respects £'fom that of other Secre
taries of State of His Majesty. Similarly,. 
though his office is the creature of a British 
statute, the Governor-General ha.- and exercises, 
rights, powers and privileges which do not 
come within those ellumerated in the statute~f 
PClrliament, but which have accrued to the 
Government of India as the successors of the 
previous na::ire rulers in the land and as the 
representative of the Crown and the accredited 
agent for its prerogatives in India. The im
portant rights of the State to the land revenue 
in India arise, for example, from what is. 
claimed to be the customary and ancit:l1t Indian 
right to the Rajabhagam or the King's share of 
the produce of the land in India. 

Indifference It may, therefore, be inferred from the. above 
o£Parli~ment that Parliamentary control over Indian affairs 
in practice ' 

even from the constitutional point of view~ 

must needs be imperfect owing to the compli
cated origin of British authority in India and 
the difficulty of exercising direct supervision. 
In actual fact, moreover, the indifference of 
Parliament and the Bri tish electors to the 
governmebt of India-the brighte~1 Jewel ill 
the British Crown-is astounding and their 
ignorance of Indian affairs is I abyssmal.' The 
extent and the limits of the authority ordinarily 



BRiTISH SOVEREIGNTY OVER INDIA n 
exercised by Parliament over Indian administra-· 
tion, as fixed by statute, are comprised in the 
following pro\Tisions :-( 1) that, /I although the 
whole of the Indian revenues are at the disposal' 
of the Secretary of State and the Council, to be 
by them drawn upon for all expenditure required 
for the service of India, they must make known . 
to Parliament-all expenditure incurred a!ld may 
not increase the debt of India without the sanc
tion of the House of Commons; (2) that, on 
the other hand, although the Indian Budg~t is 
annually laid before that House to enable its 
members to offer suggestions, ask for informa
tion, and generally criticise the policy of the 
G0vernment in relation to India, the financial 
statement is followed hy no application for any 
vote to control or influence the taxation of India 
but merely by certain formal resolutions setting 
forth the actual revenue and expenditure in 
India for the current year" ; (3) that, except 
for preventing or repelling actual invasion of His . 
Majesty's I ndian possessions, or under other 
sudden and urgent necessity, the revenues of 
India are not, without the consent of both 
Houses of Parliament, applicable to defraying . 
the expenses of any military operation carried on 
beyond the external frontiers of those posses
;ions by His Majesty's forces charged upon . 
:hose revenues and (4) that all prodamations, . 
oegulations and rules made under the India 
~ouncils Act, 1909, other than rules made by a. 
Lieutenant-Governor for thlt more convenient 
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transaction of business in his Council, shall be 
laid before both Houses of Parliament as soon 
as may be after they are made. 

, 

While it is true that Parliamentary control 
·over Indian affairs, has thus tended to become 
unreal, because of its difficulty, it has been 
maintained by no less an authority than 
Mr. Leonard (now Lord) Courtn~y in his book 
on the Working Constitution of th~ United 
Kingdom," that it has been part of the o~er
ruJing mind which has shaped the organisation 
of Indian Government to make it not too 
responsive to the varying temper of the HOllse 
of Commons, though in the end, the national 
will must have its way." How both the!'c could 
be secured by placing the Indian Secretary of 
State's salary on the British Estimates, is 
explained by 'Mr. (Lord) Courtney as follows :-

" The Secretary of State is a member of the Cabinet 
which must possess the confidence of the HO'l5e of 
Commons. It has nevertheless been part of the overruling 
mind which has shaped the organisation of Indian Govern
ment to make it not too responsive to the varying temper 
to the House of Commons. In the end the national will 
must have its way here as elsewhere; but checks and 
obstacles are interposed which, perhaps insensibly, 
moderate its force. No part of the expeme involved in the 
Government of Il'dia comes before the House of 
Commons in Committee of Supply. The salary of the 
Colonial Secretary .is voted by Parliamc£lt and there is 
thus a l'oS'Sibility of annually reviewing his policy in the 
full activity of the Parliamentary session. The salary of 
the Indian Secretary of State is paid by India and never 
·comes before the House of Commons. At the end of the 

. Session, generally after the Appropriation Bill has been 
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read a second time, the Inc\ian Budget h submitted; and' 
this consists of the review of the financial situation in India· 
followed, after a desultory discussion, by '1 resolution 
simply affirming that the I ndian Accounts show Ct:rtain. 
totals of income and expenditure. It may be doubted: 
whether this does not betray too great a jealousy of the 
House of Commons. If the salary of the Indian Secretary 
of State were submitted like the Colonial Secretary's to a 
vote, the opportunity for a real debate would be given 
which, experieIlt:e suggests, would be used rather than 
libused ... 

NOTE 
(Extract from the Presitie"titll Add,'ess of M,'. (korge 

Yule, as Pres/dent Q f the Fourth l"dian N atiollal Congress 
held 111 Allahallad in Dtccmber 1888.) 

"When the sale Government of this country was taken 
over by the Crown in 1858, it fell to the lot of Lord 
Palmerston who was then Prime Minister, to introduce 
into the House of Commons, a bill which was afterwards 
known as India Bill No. 1. The main provisions of this 
bill were, that the Government of India was to vest in a. 
Viceroy and Council in India and a Conncil of eight 
letir<;d Incti;{n orlicials presIded over by a Secretary of 
State in London. The proceedings of these two 8f>parate 
bodies, each of whom had certain independent respon
sibilitier., were to be subject to the review and final decision 
of the House of Commons. The chief objection to this 
Bill was that no provision was made for the representa
tion of the people of· the country. Mr. Disraeli, who 
was leader of the Opposition. objected to it on the ground 
of the insufficient check which it provided; and he said 
Ihat with such Councils as those proposed. 'you could not 
be sure that the inhabitant5 of India would be able tf) 
obtain redress from the grievances under which :hey 
suffered, t hat English protection ought to in sure.' 
Almost immediately after the introductiun of the Bill, 
Lord Palmerston was defeated upon a side lJ!lestion and 
Lord Derby became Prime Minister with Mr. Disraeli as 
Leader of the House of C:o';"mor.s. No time was 10lit by 
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the new Ministry in introducing India Bill No.2. Mr. 
Disraeli dwelt upon the' 4esirability of having the re
presentative principle applied to the Government of the 

·country and his ~cheme was to increase the Council in 
London, which was proposed by Lord Palmerston, from 

·eight to eighteen memb~rs, half of whom were to be 
"elected and were in an other respl:'cts to be entirely 
independent of Government He regretted that the unset

·tled state of the country did net admit of a representation 
of the people in India itself, and all that cotld be done in 

·the meantime was to approach as near to that form of 
government as the circumstances would permit. The 
provisions of his Bill to effect tbat purpose were briefly 
'these~ Four of the elected half of the Council were to be 
members of the Indian Civil and Military services of ten 
years' standing and the remaiuing five must have been 

·engaged in trading with India for at least five years. The 
constituency t:lecting the four members connected with the 
services was to consis t of all officers of both branches of 
the India Service and also of all residents in India owning 
£2,000 of an Indian Railway or {, 1,000 of Goverr.ment 
Stock .. The five mercarttile members were to be eh:ded 
by the Parliamentary constitl~encies of London, Belfast, 
Liverpool, Manchester and Glasgow. So deeply ingr~ined 
,is this notion of government by representation in the 
minds of Bnglishmen that, lather than leave it out of sight 
.altogether in dealing with the affairs of India, the 
Government of that day made the propo~al I have stated. 
Although the intention underlying these proposals was 
applauded,. the scheme itself was 'felt to be, from the 
imperfect character of the constituencies, wholly inade
quate to secure the check that was desired. It was clear, 
or rather it sO,on became clear, that the interest of one set 
'of voters were adverse to the interests of the mass of the 
people and that the other set knew absolutely nothing of 
the counl1"Y or tts wants. Received with favour at first, 
the Bill soon became the object of jest and derision on the 
part of the Opposition and ellen its more impartial critics 
said ot it that it was useless offering to the people of 
,India under the name of bread, what would certainly ,turn 
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·out to be a stone. At the suggestion of Lord John Russell, 
the Bill was withdrawn and the Holise proceeded by way 
of resolutions to cpnstruet the frame work of another Bill. 
The plan finally ado pted was this-the legislative and 
administrative powers were to be entrusted to a Viceroy 
and a Council in India and the check upon them was to 
'be a Council of fifteen members sitting in London. This 
Council was to be responsible to the Cabinet through a 
'Secretaryof State, who was to be resj)onsibJe in turn to 
'the House of ComtnOI!S. This arr:1l1gement was regarded 
merel y as a provisional one and the policy to be pursued 
wa& to work up to thl! constitutional·standard. Education 
was to be largely extended and improved and the natives 
-of the country wete to be drafted into the service·of 
Government as they became qualified with the view, 
.among other reasons, ~o fit them for the antici pated 
enlargement of their political powers. The provisions 
mad~ and the prospects held out in the debates in 
Paliaments derived a lustre from the famous Proclamation 
·of the Queen-that half-fulfilled Charter of Indian rights
which was first read and published to the people of India 
in this very city of Allahabad thirty years ago. 

Now, whal I wish to impr.ess upon your mind by 
'this brief narrative, is the great importance that was at ta
·ched at that time to some sort of constitutional check. 
Failing to have it in the form that t he English people 
themselves approved and followed in the management 
-of their own affairs, they devised the substitute with its 
three-fold check that I have mentioned. Parliament itself 
was full of gushing enttrusiasm as to the part it \Vould 
take in the business. In the absence of a representative 
body in India, the House of Commons was to play the role 
of one on our behalf. It was to regard the work as a 
great and solemn trust committed to it by an all-wise 
and inscrutable Providence, the duties of which it would 
faithhlly and fully discharge. Such was t'he style of 
language employed both in and out of Parlillment at the 
lime I allude to. And now What is the actual state of the 
-case? It is summed up in a single sentence: there Is no 
check. The BllI under which our ... ffairs are administered 
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appears like many other Bills to be OPfn to more thaI) 
one interpretation. The' interpretationwt upon it at the 
time, and what was probably the intenijon of Parliament,. 
was; the Government of India was to have the right of 
Initiative; the Council -in London the right of revision 
and the Secretary of State, subject to the ultimate judg· 
ment of the House of C\)mmons, the .right of veto. And' 
this was practically the relation of the parties until 1870. 
In· that year, the Duke of Argyll was Secretary of State; 
and in a controversy on this subject witll Lord Mayo who. 
was then Viceroy, he laid down quite another doctrine. 
He held that the Government in India had no illdependeAt 
power at all and that the prerogative of the Secretary of 
State was not limited to a veto of the measures passed in 
India'The Government in India,' he maintained,' were 
merely executive officc;:rs of the Home Government, who 
hold the ultimate power of requiring the Governor-General 
to introduce a measure and of requiring also all the 
official members of the Council to vote for it.' This 
power-absorbing despatch is dated 24th November 1870. 
The supposed powers and privileges of the! Council in 
London have been similarly dealt with and the COllneil is. 
now regarded merely as an adjunct of the office of ~he 
Secretary of State, to furnish him with information or 
advice when he chooses to ask for it. The present position 
is this: the Government of India has no power; the' 
Coullcil in London has no power; the House of Common:> 
has the power, but it refuses or neglects to exerci~e it. 
The 650 odd members who were to be the palladium of 
India's rights and liberties have. thrown ' the great and 
solemn trust of an inscrutable Providence' back upon 
lhe hand of Providence to be looked after as Providence 
itself thinks best." 



CHAPTER" II 
THE CROWN AND THE INDIA OFFICE 

The elCecut;ve authority of the Crown over The Colnies 

I d· . h" h' h . h th A and India' a n la IS not a t tng w IC arose WIt e ct distinction' 

of 1858. As has been pointed out in the 
introductory chapter, it has existed all al~ng 
and been exercised through various bodies 
from time to time. What the Act of 1858 did 
was to vest that authority in a Secretary of 
State, assisted by a Council, newly created. 
It is in tpis respect that the framers of the 
Act made' a departure from the methods 
followed as r~gards the Colonies. The reasons 
therefor were thEm indicated to consist in a desire 
to have expert advice and guidance on, and to 
some extent control over, the affairs of India en~ 
trusted to the Secretary of State. In respect of 
the Colonies, the constitutional theory has been 
that the authority of the Crown, both in regard 
to legislation and administration, is exercised 
by the King in Council (toe" the Privy Council). 
Parliament, of course, is supreme and might 
intervene and make provision for the Govern-
ment of any Colony-for, in the words of 
Lord Mansfield, 14 there cannot exist any power 
in the Crown exclusive of Parliament." But, 
ordinarily, it has been deemed to be specially 

2 
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within the province of the' King in Council 
to deal with tke good goverqment of the 
overseas Empire. This theory, to a large extent, 
held good in respect of India, too, and vestiges 
of it still remain • .in the ma:ter of issuing 
military commissions. With the passing, 
however, of the Regulating Act, in 1773, the 
Parliament came upon the scene al(ld the author
ity of the King in Council reced~d ";Ind wat 
practically thereafter confined to the " settled 
pretogative of the Crown to receive appeals in 
all colonial causes"-a power which is now 
statutorily vested in the Judicial Committee. 

Thus, while the anthority of the Crown 
over Colonial affairs cOiltinued to be exercised 
by the King in Council, that over India came 
to be exercised through special bodies, such as 
the Board of Control and the Secret Committee 
of the Court of Directors, the main reason 
being, it may be presumed, to keep a zealous 
watch over the Company and to provide well
informed and expert guidance in the adminis
tration of such a vast and varied territory as 
the Indian Empire. The 'evolution of the 
Colonial Secretary, therefore, became associated 
with the King in Council, while that of the 
Indian Secretary became associated with a 
special and n€w body known as the Council of 
India. In his book on "The Law and Custom 
.of the Con~titution," Sir William Anson has 
laid down this distinction in the following 
terms :_H Apart from the legislative supremacy 
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-of Parliamen t, which is the .same for all parts 
of the King's, dominions, the Colonies are 
governed by the King in Council, or by the' 
King acting on the advice of the Secretary of 
State for the Colonies. Buf.India is governed 
by the Emperor of I nd ia acting On the adVice 
of the Secretary of State for India in Council. 
The Secretary· of State, no doubt, represents 
the King-Emperor of India in the exercise of 
the royal prerogative, but his Council is 
not the Privy Council, but the CounCil- of 
India." 

The Act of 1858 which inaugurated the The Indian 
direct Government of India by the Crown Secretary of 

. ' State 
recites that all nghts which, if the Act had not 
been passed, might have been exercised by the 
East India Company in relation to any territories, 
lUay be exercised by and in the name of 
His Majesty as rights incidental to the Govern
ment of British India. In virtue of his posltiun, 
the Indian Secretary is always a member 
of the Cabinet~the body in whom the 
ultimate executive authority of the Crown over 
the whole of the British Empire is by consti
tutional convention vested. The Secretary of 
State for India advises the Sovereign, according 
to legal theory, in hi:; capiicity of Privy 
Councillor, hdving been 'sworn of • the Priyy 
Council' a s a matter of course. The Cabinet, 
therefore, in its solidarity, joins in his c()unsels 
and shares in his responsibilities. The Act 
of 1858, however, as we have seen, has. associa. 
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ted with the Indian Secretary, a Council whose 
function it is".to conduct, under, his direction, 
the business transacted in the United Kingdom 
in relation to the Government of India and 
the correspondencil with India." Its concur
rence, moreover, in respect of some important 
matters relating to Indian affairs, has been made 
essential to the Secretary of Stat~ taking any 
action in respect thereto. 

His position, The constitutional position of the Indian 
III theory Setretary of State has thus been made to differ 

somewhat mar~ed]y from that of other Minis
ters. According to constttutional u'lage, he is 
the person respomible to Par1iam~nt for 
the administration of India. But in regard to 
certain specified questions-one of them being 
the appropriation of the revenues of Indla
the determination thereof is reserved by statute 
to the Secretary and a majority of the India 
Council-a body which is unrepresented in 
Parliament and is statutorily disqualified from 
direct representation in Parliament. The only 
exception to this rule is that no appropriation of 
Indian revenues for any military operations be
yond the Indiall frontiers can be made without 
the sanction of Parliament. This, of course, 
is of very rare occurrence. It would there
tore seem as if the principle of ministerial 
respomibiiity to Parliament could not be en
forced against the Indian Secretary in such 
cases-which would virtually mean that Parlia
ment could not exercise effective control over 
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the finances and e1Cpenditure of lhola. A discus
sion arose on this question in the House of 
Commons sonte time after the Act of 18:)$ wa~ 
passed, in It'69,. and the matter has been 
virtually settled by the statemellt of a late 
Secretary of State for India. • The proper mode 
of regarding the India Council would appear to 
be as a bolt1y deputed by Parliament to 
exercise a species of quasi-Parliamentary 
control in certain matters over the Secretary of 
State, and the authurity so delegated is, in this • view, liable to be revoked. "The. House of 
Commons is so overwhelmed with business 
nearer home," he said, "that it has no oppor
tunity of making itself acquall1ted with all those 
vast fields of knowledge that will enable it to 
·exercise an efficient influence over the Secretary 
of State for India. Therefore, it has instituted 
this Council to be its deputy, as it were, to 
wtl.tch him and ~ee that the powels placed in 
his hand,; are not abused. It ought, however, 
to be clearly understood that the moment the 
Honse steps in and expresses an opinion on a 
subject connected \yith IndIa, that moment the 
jurisdiction of the Council ought to cease. It 
is not to be endured in t his constitutional 
country for a moment that the Council should 
set itself against the express opinion of the 
House." 

The student of Indian constitutional hiljtory In practice 

has yet to look for the development and subse-
quent use of a constitutional convention such 
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as is indicated in the above words. The consci
ousness that the wil1 of the House of Commons 
is ultimately bound to prevail has not acted so 
much to prevent the Council of India from 
assuming a factious or obstructive attitude in 
the exercise of its !,1owers, as in strengthening 
the hands of the British Cabinet, which could 
rely on the support of the House ~o subordinate 
and even to sacrifice the interests of India-r 
which is unrepresented in the House-to 
British or Imperial exigencies or interests. 
H While the object, and to some extent, the 
effect of the Act was," writes Mr. libert, 1/ t() 

impose a constitutional restraint on the powers 
of the Secretary of State with respect to the 
expenditure of money, yet this restramt could 
not be effectively asserted in all cases, espe
cially where Imperial interests are involved. 
For instance, the power to make war necessarily 
involves the expenditure of revenues, but 
it is a power for the exercise of which 
the concurrence of a majority of votes at 
a meeting of the Council cannot be made a 
necessary condition. The Se~retary of State is a. 
member of the Cabinet and in Cabinet ques
tions, ihe decision of the Cabinet must prevail." 
The belienhat the Act of 1858 had vested ill> 
the India Council the power to veto abSOlutely 
any exvencliture which they considered India 
should not be charged with, was soon discover
ed fo- be tinfounded. In practice, the Council 
has often been overborne and sometImes n'Ot 
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even consulted. The Secretary of State has had 
to bow to the decision of th.e Cabinet in these 
matters irrespective of the interests of lndi a. 

This fact was clearly brought out in the·The In~ 
't' f h 1l,.. , f S I' b h Council examlOa Ion 0 t e n'larqUis 0 a IS ury, w en ineffcctive 

Secretary of State for India~ by the Parliamen-
tary Committee on Indian Finance of 1871-
74. II If, wit~ the support of the Council, the 
S'!cretary of State should oppose a demand 
from the Treasury," said Lord Salisbury, II the 
result would be 'to stop the machine'." He was 
thereupon ask€d: "You must either stop ·the 
machine or resign or go on tacitly submitting 
to injusti,:e." " I should accept that statement" , 
he replied, "barring the word, 'tacitly.' 1 
should go on submitting with loud remon
strances." "Remonstrances, however loud," 
remarks an authority, * "might be unavailing 
unless baCked by the force of external opinion. 
And here was the constant difficulty indicated 
by another of Lord Salisbury's replies. Under the 
pressure applied by the House of Commons, 
every department desires to reduce its estimates. 
It is, therefore, tempted, without any desire to 
be unjust, to get m~ney in the direction of least 
resistance. So long as the House of Commons 
is indiffeI:ent to Indian finance, there will there-
fore be a steady temptation to shift burdens 
upon India. The zealous watchfuJpessof the 
House ,of Commons, said Lord Salisbury, 
would be the .best protection of the people of 

:"LesHe Stephen-Life of Henry Fawceit . 
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India against such injustice, and he ,spoke of the 
desirability of exciting public Opl1110n in 
Englalld I up to the point of integrity'." 

It has thus happened that the body constituted 
by Parliament to watch over and act as a check on 
the Indian Secretary in the exercise of his powers 
has been, by the Parliament's own subsequent 
action, dt':prived of its power and that the object 
of the framers of the Act has been defeated. 
The India Council, in fact, posResses little real 
pO\fer and its only function is to constitute 
itself a body of advisers to the Indian Secretary, 
who are deemed specially conversant with 
Indian affairs. The constitutional distinction, 
however, between the Secretary of State in 
Council and the Secretary of State is still, in 
many cases, of practical importance. The 
powers of the Secretary of State, of the India 
Council and of the Secretary of State in Council 
will be found fully set out in the Act of 1858, 
which is published in the appendix, but.a brief 
reference may be made here to a few noteworthy 
points. In general, under the terms of the Charter 
Act of 1833, the Secretary . of State may, as 
inheriting the powers of the Board of Control, 
II superintend, direct and control all acts, 
operations and concerns whiCh in any wise 
relate to . or concern the. Government or 
revenues of India." The Council of Indi~, 

under the terms of Section 19 of the Act of 
1858, conducts undet· his direction 44 the 
business transacted in the UnitedKin~dom in 
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relation to the Government of India and the 
<:orrespondence with India."- The Council of 
Imlia, as at present constituted; is to consist of not 
more than fourteen members and not less than 
ten members. These are appointed by the Secre~ 
tary of State to hold office fof a term of ten years 
which may for special reasons be extended for 
a further ter111 of five years. The Secretary of 
State may also appoint to the Council a 
member having professional or other special 
qualifications, The members of the India Coun~ 
cil can only be removed, like His Majesty's 
Judges in England, by an address of both 
Houses of Parliament. All powers required to 
be exercised by the Secretary of State in 
Council and all powers of the Council may be 
exercised at meetings of the Council at which 
not less tha!l five members are present. The 
Secretary of Statl;' is authorised to divide the 
Council into committees for the more conve
nient transaction of business and to appoint a 
Vice-President. 

The Indian Secretary and his Council, The c9ntrol 

h of the India betwe"n them, have succeeded, as we ave Office 

seen, to all the powers previously exercised by 
the Board of Control with and \\ithout the 
Courts of Directors and Proprietors of the 
East India Company. The nature of the 
control which, prior to 1858, 'ihis Board 
exercised over the administration in India was 
thus described by John Stuart Mill :-

" It is not," he said," so much an executiye as a deli-
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berative body. The Executive Government of India is 
and must be seated in Iildia itself. The principal function 
of the Horpe Government is not to direct the details of 
administr",tion, but to scrutinise and revise the past acts 
of the Indian Gove,rnment, to Jay down principles and 
issue general instructions for their future guidance and to 
give or refuse sanction to great political measures which 
are referred Home for approval." 

Sir John Strachey. is of opinion that this 
description holds good even at 1h<1 present da •. 
1/ The work of the Secretary of State," IS, 

according to Sir John, "mainly confined to. 
an~wering references made to him by the 
Government in . I ndia and apart from great 
political and financial questions, the number 
and nature of those references mainly depend 
on the character of the Governor-General for 
the time being. Some men in that position 
like to minimise personal responsibilities and 
to ask for the orders of the Home Government 
before taking action. Others prefer to act on 
their own judgment and on that of their 
Councillors. The Secretary of State initiates 
almost nothing." The last statement, however, 
appears too broad. Though it is supported in 
principle by the pronouncement of the present 
Viceroy that in the mattter of the new reforms, 
the initiative came from the Government of 
India and not from Lord Morley, still instances 
can be quoted in which the Secretary of State 
initiated : measures of reform owing to pressure 
of public opinion in India and England, in 

• India: Its Administration and Progress. Third 
Editjon, p. 78. 
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opposition to the views of the Government in 
India. Other instances call also be . quoted in 
which the H Hbme" Government initiated and 
forced on this country measures of financial or 
fiscal policy under the pressure of powerful 
interests in England and against the declared in
tentions and policy of the Government in India 
as well as vf ~ubhc opinion in this country, 

The work of the Council of India is usually The bosinell

to deal with such business as is placed before it °cf the 'I 
ouna 

by the Secretary of State, He may overrule., his 
Council in all matters where there is difference 
of opinion between him and his Council, except 
as to those in which their concurrence is obli
gatory under the statute. He may despatch letters 
and issue orders directly to the authorities in 
India in the " Secret Department", wherever 
the matt~r is, in his opi nio n, or in that of the 
Indian authorities, Due requiring secrecy or 
urgency, or concerns the making of war or 
peace, or the policy respecting the Native States 
and Princes, or for which a majority of votes 
of the Council is not declared to be necessary. 
A majority of such votes is necessary for 
decisions on the following matters :-

(i, Appropriation of the revenues of India or properties. 
(ii) Exercise of borrowing powers and eniering into 

contracts. 
(iii) Alteration of salaries, furlougl, rules, • etc. 
(ivi Appointments of Natives ot. India to 'lffices reserved 

for the Indian Civil Service and the makini of provi
lional appointment! to ~he Governor.General's. 
Council. 
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For tqe p'l1rposes of the exercise in Englana 
of the financial powers arid duties in respect 
of the revenues of India or other properties 
which are by law vested in the Crown, and 
the incurring of rights and .:iabilities under 
contracts, the Secretary of State has been 
declared by the Act of It158 a juristic person. 
The Act has also provided that the Secre
tary of State in Council may sue and be sued ls 
well in India as in England as a body cor
pOf{1te and that every person has the same 
remedies against the Secretary of State in 
Council as he might ha.ve had agall1st the 
East India Company. 

In this respect, an important constitutional 
distinction exists between him and the other 
Secretaries of State. In Ell.l.(land, an action 
does not lie against the Crown. The only legal 
remedy against the Crown is by Petition . of 
Right. On the other hand, ~1inisters in· 
England are not protected, except where 
expressly so provided by statute, in respect of 
legal wrongs by pleading th~ authority of the 
Crown, whereas in respect of India, the 
Secretary of State and every member of the 
India Council are expressly exempted from 
personal liability in respect of all contracts, 
covenants Qr :lther engagements entered into 
by them in their official capacity and "all 
costs and damages in respect thereof are borne 
by the re\'enues of India." Moreover, as Mr. 
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Ilbert points out, it has been held that a 
Petition of Right does not lie for a wrong 
committed, in pursuance of the maxim ~ that 
tbe King can do no wrung; and for a wrong 
done by a person in obec;!ience or professed 
obedience to the Crown, the remedy is against 
the wrong-doer himself and not against the 
Crown. But, in India, it would seem as if a 
statutory remedy will lie against the Secretary 
of State in Council as a body corporate, nOt 
merely in cases in which a Petition of Ri.ght 
will lie in England, but in all cases in which 
the right of suit is given by statutes and in 
respect of acts done in the conduct of under
takings which might be carried on by private 
individuals without sovereign powers. 



CHAPTER III 
THE IMPERIAL GOVERNMENT 

The Execu- We have dealt, in the )a~t two <!bapters, witi! 
~ive aU,thority the powers functions and ordinary business 
to IndIa ' 

of the Supreme Legislative and Executive 
autlwrity over the Indian Em;>ire, vested in the 
Parliament of Great Britain and Ireland and 
the Crown of the United Kingdom. The direct 
administration of an Empire like British I n::lia 
could not, however, be conducted by a body 
or bodie~ constituted in London and it is to 
the organs and institutions, evolved and esta
blished in India during more than a century 
and a half, that we mllst next look to obtain 
an idea of how the administration i~ 

carned on. In doing so, we may first '" of ail 
deal with the executive authority, as bei'ng the 
older in point of origin and as the one 
from which the legislative, authority subse
quently expanded and became distinct. The 
4 supenntendence, direction and control' 
in India of the civil and military Govern
ment of British India is vested in the Viceroy 
and Governor-General of India in Council. 
Statutorily, of course, the old provision in the 
Regulating Act of 177;3 requiring and directing 
:the Governor-General in Council "to obey all 
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such orders as they shall receive from the Court 
of Directors" of the East 'India Company is 
still operative and vests in the Secretary of State, 
who has succeeded to the powers of the Court 
of Directors under the Act of 1858, the power 
of requiring similar obedience to his orders. 

The constitutional queslion, however, in this The position 
.. h tl b d' of the man connection IStiot so muc as to Ie su or mate on the spot 

or delegated executive authority of the 
Governor-General in CounCil, which is undis-
puted, as to the extent ana limits of sach 
authority. The relations between the Secretary 
of State and the Government of India are now 
regulated, as Mr. Ilbert says, by constitutional 
usage. Sir John Strachey, however, as we have 
seen, seems to think that the usage is not quite 
settled, at least so for as the every-day adminis-
tration is concerned, and that it depends on the 
·character of the Governor-General for the time 
being. It is not possible for those not directly 
.acquain'ted with the administrative business and 
methods of the Imperial Government to venture 
any opinion on this subject. Nor could allY 
definite and petrified usage in this respect be 
expected to outlive the requirements of the 
daily progres.;ive administration in India. There 
are those who believe implicitly in "the man . 
on the spot" theory, while there are others who 
believe in the corrective influences 'of control 
from the democracy in England and its agents, 
the Ministers of HIS Majebiy, under the guid-
ance of public opinion and progressive ideas. 
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His Initiative Whatever be the right princip~e in this respect. 
in Legislation we may refer to one' or two understandings which 

lmve become settled in regard. to the relations 
between the Governor-Genera: in Council and 
the Secretary of ,State, as a result of contro
versies which arose after the Acts of 1858 and 
1861 were passed. The interpretation put upon 
the Act of 18;)8 at the time it wes passed ,y 
Parliament was, as Mr. George Yule pointed 
out, that the Government of I ndia was to ha,oe 
thi' right of initiative, the Council in London 
the right of re'cision and the Secretary of State 
the right of veto, subject to the ultimate judg
ment of the House of Commons. Similarly, 
the India Councils Act of 1861 vested the 
power of previous sanction necessary for the 
introduction of certain important meaStlres ,in 
the Legislative Councils in the Governor
General, and not in the Secretary of State-the 
power of subsequent disallowance by the 
Crown, exercised through the latter, being 
the only check retained in his hands under 
the Statute. Disputes, however, arose ovet this. 
division of powers. The fir:-.t of its.,kind was· 
in 1870, when the Duke of Argyll was Secretary 
of State for India and Lord Mayo the Viceroy. 
There were differences of opinion between the 
Secretary of State and the Government of India. 
in connection with some of the legislative
proposals of the latter, then before the l--egis
lative Council. Among these, the Punjab 
Drainage and Canal Act which set the whole 
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subject of irrigation works on a legal footing 
11)1 regarded the Punjab, was' the subject of a 
great controversy between Lord Mayo and the
Duke of Argyll. In a despatch, dated the 24:th. 
November 1870, the Duke of Argyll laid it 
down that the prerogative ~f the Secretary of 
State was not limited to a veto of the measures. 
pCissed in Indi!!. "The Government of India,'" 
he observed, "were merely Executive Officers· 
ot the' Home' Government who hold the ulti
mate power of requiring the Governor-General to· 
introduce a measure and of requiring also all 
the official members to vote for it." The Punjab> 
Canal Act was afterwards repealed and re
enacted with moQifications. 

The next important dispute was in 1874 and 
was but the natura! development of what took 
place in HHO. If the Secretary of State could 
and ought to do what the Duke of Argyll said 
he had the power of doing in respect of tllc, 
legislative proposals of the Government of 
India, it follows that in order effectually to exer
cise such a power, action subsequent to the 
passing I).f measures by the Councils in India 
either by exercise of veto or by requiring the 
Governor-General to repeal and re-enact 
them with the necessary .modifications, is not 
sufficient. Thi.s was exactly how it struck the 
Marquis of Salisbury who was Secretary of 
State for India in 1874. In a despatch 
to Lord Northbrook, the ' Governor-General ~ 
the Secretary of State dir~cted that the G overn-
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ment of India should in future communicate to 
him-in order that he may have an oppor
tunity of pr.eviously expressing his opinion 
and directions thereon-information regarding 
any measures, eXgept those' of slight impor
tance or those requiring urgent action, which 
ihey might intend to introduce into the 
Legislative Council. A similar course was to be 
,followed in C-lse any important alterations were 
made during the progress of a measure through 
the Legislative Council and the orders of the 
Secretary of State were to be awaited thereon. 
The Provincia-I Governments were also asked 
similarly to follow the same procedure. The 
-Government of India pointed out difficulties 
in following this course, after once a measure 
had been launched, and suggested tha.t the 
understanding should be that the measure 
might be proceeded with, if no reply were 
Teceived to their communications within two 
months; and in regard to the Provincial 
Legislative CounCils, Lord Northbrook',s Go
vernment pointed out that the course pro
posed by the Secretary 'Of State was likely 
10 interfere \\-ith -the power and the ob
ligation. imposed by statute upon the Governor
General, of sanctioning or rejecting prior or 
subsequent to enactment the legislative pro
posals of the Provincial Governments. As a 
"esult of the corrt!spondence that took place, 
the Governm'ent' of India promi~ed to bear 
'Garefully in mind the wishes of the Secretary 
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of State, more especially as h.e had ~ssured them 
that his instructions were not intended to 
tetter the discretion which the law had vested 
in the various legislative authorities in India or 
in the Governor-General. .The Secretary pf 
State accepted the arrangement. But in 1875, in 
consequence of the financial state of the COUQ

try, the Tariff-Act was passed urgently without 
reference to the Secretary of State, imposing a 
duty of 5 per cent. on imported cotton and 
other goods, which had the effect of chtltlc
mating the Secretary of State in reference to a 
matter on which he had expressed contrary 
views before and in which the interests, 
of the Lancashire cotton manufacturers 
were involved.· He, therefore, censured 
the.Govel'l1ment of India for having pass
ed the Tariff Act without reference to him. He 
refused to accept the contention of the Govern
ment of India that the urgency of th e case was 
their justification and that an additional reason 
for immediate action lay in the difficulty of 
carrying on prolonged discussions, pending a 
rderence to the Secretary of State, with regard 
to measures' involving alterations of customs 
duties without a disclosure of the intention6 of 
Go~ernment which would be productive of 
considerable inconvenience to trade.' Lord Sali§
bury considered that the Government of lndia 
had over-rated the difficulty of keeping an offi
cial secret and re-affirmed his former position 

that the import duty On ~otton m~nuiacturers 
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should be removed as soon as the condition t>f 
the revenues enabled the Government of India 
to part with it. In regard to legislative measures, 
he directed for the future thaI whenever the 
Government of In~ia found it .:lecessary to pass 
an Act urgently, telegraphic intimation should 
be given to him beforehand without delay. 

This decision led to the immetiiate resigna
tion of Lord Northbrook and the appointmeiift 
of Lord Lytton to the Viceroyalty, with a man
dttte on this and other questions-a mandate, 
h~wever, which he found difficult to carry out 
and carried out eventually only by the exercise 
of his extraordinary power of overruling the 
majority of his Councillors. The effect of the 
Marquis of Salisbury's orders in connection with 
this question WilS considered to be~ 

according to a great authority, II to transfer 
to a great extent the initiative of the mea
sures required for the good government 
of India from the Viceroy's Council 
to the Secretary of State," and the despatch on, 
the subject, though approved by a majority of 
the then members of the Council of India, was 
dissented from by such high authorities as Sir 
Erskine Perry and Sir Henry Montgomery.!i-

His execu- It may, therefore, be' inferred that while the 
tive poweh·~tatutory .powers vested in the Governor-Gener-

al in regard to legislation have come to be 

• The main despatches in connel:tion with this contro
,ver5Y which set forth the .:oostitutional understandings 
between the Secretary of State and the Government of 

,India will be found in the Appendix. 
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controlled by the Secretary of State in the 
manner indicated in the foregoing paragraphs, 
his powers are even more liable to be interfered 
with in regard to executive administration, where 
the occasions for "interference in the interests 
of good government or otherwise are likely 
to be more frequent. On all questions 
relating to Poreign affairs, the Government 
of India equally with the self-governing 
Colonies, have no foreign policy of their own, 
because India's foreign relations must necf:jfo)
sarily be co-ordinated with those of the Empire. 
The power of declaring war, commencing 
hostilities or concluding treaties is vested in the 
Crown, and in cases where these happen to be 
in connection wit·h India, they have heen subject, 
as we saw in the last chapter, to some amount 
of Parliamentary control where expenditure is 
involved. I n regard to India's neighbouring 
Asiatic powers, the initiative in the conduct 
of foreign affairs must, to a large extellt, 
be in the hands of the Government of India j 

but the summary manner in which Mr. 
Brodrick (now Lord Middleton), Secretary of 
State in 1904, revised the treaty concluded by 
Colonel Sir Frank Younghusband with the Ti
betan Government at the ihstance of the Govern
ment of r ndia, is ol}e example to show how limit
ed the power of the Government of India might 
become should the Secretary of State choose 
to interfere. The recent Curzon-Kitchener 
cC)ntI"olrersy is also a measure of the extent to 
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which even a powerful Viceroy may have tu. 
.' ., . "* 

yield in respect of large qnestionsof a:dministra-
tive policy to the Secretary of State's views. 

Extent of The Governor-General and his Council are 
the Vicerov's . t d f II H " d th f . l"esponsi.· appom e rom rome, an e· Ormer is 

bUity. usually a politician or administrator of experi-
ence from England. The utmost effect, there
fore, of his subordination to the -Secretary of 
State could only be that, if he felt dispo.;ed. to
differ from the policy of the Secretary of State, 
he-must yield up his private opinion or re5ign. 
If he yields, he becomes in effect a mere creature 
c)f the" Home:' Government. If he resigns, 
there is no constitutional means in J ndi a by 
which he can vindicate his po~iti')n, or have 
cal'riediout the policy which he deems necessary 
for the welfare of India. It is to be noted that 
in this respect the Govemment of British india 
differs from that of the self-governing Colonies. 
If the Secretary of State for the Colonies~ throllgh 
the GovernJr or Governor-General of that 
Colony, vetoes any legislation or other proposat 
the members of the Colonial Government can 
resign and appeal toColonial Constituencies and~ 
if the latter support them, the "Home" 
Gvvernment is virtually powerless to proceed 
further. The responsibility of the government of 
a self-governing Colony rests upon the will of and 
could be enforced towards the people of the 
Colony and 110t the" Home " Gover~ment. The 
Governor·General in IndIa may resign, but the 
,Government of India, consisting of the Coun· 
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cillorS and his successors, are bound to carry 
out the orders of the "Home'· Government. The 
ltlgal and political responsibility of the Govern
ment of India is only towards the II Home" 
Government, and there is no constitutional 
arrangement by which they could be made 
responsible to the people of the country. The 
Government i.n India is primarily based upon 
principles of benevolent despotism and such 
respon sibility as the Government of India might 
feel to the people of India' is only moral and 

• based upon their sense of ]\tstice and righteous-
ness and on the effect of such expressed public 
opinion in the country as could, if possible, 
make itself felt. 

Yet, when all has been said as to the measure Wide powers 

of subordination of the Goveruor-General to the of Viceroy. 

Secretary of State, the fact remains that British 
India has to be under the immediate adminis-
tration of the Viceroy and his Council. 
In the ordinary course of business, where 
the Secretary of State is not disposed unduly to 
interfere with the Governor-General and his 
Council, the PQwer,s of t he latter are practically 
unlimited for efficient administratIOn and the 
furtherance of the welfare and progress of the 
Gountry. In a country where personal 
government has played so large a part, 
the personality of the VIceroy and Gover
nor-General as the representatiVe of His 
Majesty the King-Emperor in India has a/ways 
been looked upon to a great extent as the sign 
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of just and benevolent Government, waugh 
-the tendency of departmentalism, as we shall 
see presently, has steadily gone to reduce this 

, personal factor in administration. The Governor
General, moreover, as we have observed in a 
former chapter, is'tile repository of all those 
~egal prerogatives and powers, privileges and 
immunities, which have become ~estedin him 
as the representative of the British Crown ami 
as the successor on behalf of the Crown, to the 
dd territorial rulers and princes of the land. The 
rights which the Governor-General in person 
and the Exec,\!tive Government collectively 
have inherited, vary frOl'fi the important rights of 
the state to the land revenue in India, to 
receiving formal nuzzers, which are touched and 
returned, from chiefs and princes. The prero
gative of pardon and mercy resid&. in the 
Governors ,and Governor-General, and the Im
perial and Provincial Governments have been 
expressly strengthened in the exercise of this 
power by the Criminal Procedure Code. The 
Governor-General, and the provincial heads of 
G@vernment too, can claim the priority of Crown 
debts over other debts. The'y are also entitled 
to the benefit of the rule that the Crown is not 
bound by statute unless expressly named therein. 
The Governor-General in Council has also, by 
virtue of delegated authority and subject to the 
.control of the Secretary of State, the powers of 
-making treaties and arrangements with Asiatic 
States, of exercising jurisdiction and other powers 



THE IMPERIAL GOVERNMENT 4:1 

in foreign territory, and of acquiring and 
ceding territory. 

In the exercise of such vast and varied powers 'Council 

and the discharge of responsibilities so great ~~~~~:nita 
and growing towards the peqples in India and merits. 

the Government in England, as those which 
the Acts of 1858 and 1861 and the subsequent 
course of administrative reguhtions have im-
posed on the Governor-General in Council, it 
i!o' hardly to be expected that the plan of conduct-
ing the business ot the Government of Inflia 
should not from time to time undergo marked 
,changes. These changes are in themselves 
illustrative of the adaptation of means to ends 
<:haracteristic of British political methods. The 
Regulating Act of 1773 which first established 
the authority of the Governor-General in Coun-
cil Over British India direckd the administra-
tivn to be carried on hy the vote or opinions of 
the f'ouncil over which the GovernOl'~General 

presided. The administrati ve difficulties and 
dead-locks which arose in working this and other 
provisions of the Act during the time of Warren 
Hastings Jed to an alteration in the Jaw-at the 
time when his successor, Lord Cornwallis, was 
appointed-which empowered the Governor-
General to over-ride the majority of his Council 
in special cases and,act on his own respDnsibility. 
In fact, Lord Cornwallis, mindful of the bicker-
ings which had impedeCl Warren Hastings in his 
administration, went so far as to give it as his 
opinion, to Mr. Dundas, President of the 



42 T~E INDIAN CONSTITUTION 

Board of Control"at the close Of his admin
istration, that C/ nobody bu~ a person who. 

,had never been in the service and who was 
essentially unconnected witb~its members, who· 
was of a rank far ~urpac;sing his. associates ill! 
the Government, and who ha,? tlie full support 
of the Ministry at Home, was competent felr 
the office of Governor-General."- lfhese princi. 
pies ha~e, with a single exception, been kept .rn 
view since, and an Act passed in 1793 further 
str~ngthened the position of primary respo'nsi
bilityand power which the Governor-General 
thenceforth assumed. This sy.stem of " Council 
Government," as we may call it, to distinguish 
it from Government by a sole administrator, 
was deemed by John Stuart Mill to possess 
peculiar merits. 

I n his essay on 4IRepresentative Government, .. 
he observes ;-

"The Councils should be consultative merely, in this sense. 
that the ultimate decision should rest undividedly with the 
minister himself ; but neither ought they to bel"oked upon, 
or to look upon themselves as ciphers, or as capa ble of being 
reduced to ~uch at his pleasure. The advisers attached to 
a powerful and perhaps self-wined· mali 'Ought to be placed 
under conditions w:lich make it impossible for them, with
out discredit, not 10 express an opinion, and imp(lssible for 
him not to Iislen 10 and consider their recommendations, 
whether he adopts them or not. The relation which ought 
to exist between a chief and this ds:scriptioll of advisers is 
very accurately hit by the constitution of the Governor. 
General awl those of the different presidencie3 in India. 
These Councils are composed of persons who have 
professiunal knowledge of Indian affairs, which the
Governor-General and Governors usually lack, and 
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which It would not be desirable to re~uire of them. 
As a rule, every member of Council is expected to give an 
'ipinion, which is, of c~urtle, very often a simple acquies
cence; but if there is a:;ifference of sentiment, it b at the 
option of eV4ry ,member, ,.nd is the invariabl e practice, to· 
record the reasons of his opinioni.the Governor·General, 
oP',"OoVernor doing the same. In ordinary cases the deci
sion is according to the sense of ,tl!.e majority; th, Council" 
therefore, has a substantial part inthe Government, but if 
tile'Governor-Gl!neral or Governor thinks fit,'" he.JD.!X ~t 
aside,even their unanimous opinion , reconlins...his reasons. 
The result is that the chief is, individually "and ~uaily, 
responsible fo r ~very ~ct of the Government. The mem
bers of .Council h~ve only the responsibility of adyis~r~" 
but ~lw~ys kqpwri, from .. documenh capable of being 
produced, and which, if called fqr by Parliament or public 
opinioll'l aiways are produced, what each has advised, and 
what reasons he gave for his advice; while from their 
dignified position and ostenslbl~ participation in all acts of 
Government, they h~ve nearly as strong motives to apply 
them.c\ves to the public business, and to form and ex
pre~s a well-considered opinion on every part of it, as if the 
whole reHpon~jbility rested:,wilh themselves." 

The progress of Indian Guvernment since Its presentt 
. altered 

Mill's day -has made Wis language to some chAracter. , 

extent inapplicable to the actual methods 
of business and manner of administration 
pursued by ~' . the Government of India. 
The distribution of business amongst the 
members that has takt::n place since Mill wrote 
has devolved greater responsibility on them in 
r~gard to ordinary bU5iness. The Governor-
General, of cour~e, is nominally associated with 
every act of the executive Governllwnt and all 
orders issue in the name of the Governor-
General in Council, thereby indicating the: 
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'constitutional theory of a corporate executive. 
As a matter of fact, however, neither the 
Governor-General individually nor the Council 
-collectively is actually respori'sible for much of 
the ordinary busint:;ss of administtat~on, whic~ 
is transacted by the Member it} . charge "'tIf 
the particular departtnent. So much as Iegards 
what Mill termed the chief's indl'lffdual respon-

u , 

sibility for every act of the Government. Turning 
now to effectual responsibility, Mill derived this 
·chatacteristic of Council Government from the 
power possessed by the chieftooverride~n a 
unanimous verdict of ,the Council. This power 
still exists on the statute-book, but has long 
since fallen into disuse. The power was origi
nally vested in the Governor-General with a 
view to counteract factious opposition in the 
Council. The most notable exercise ofitdu. ing 
the last 30 years was by Lord Lytton when he re
pealed the Indian Cotton duties in pursuance of 
a mandate from the' Home' Governtnent. Since 
then the power has lain dormant mostly and 
·a tendency has develo?eci in most Governors
Gene) al to embark on a policy only if a majority 
of the Council concur in it and not 10 take on 
themselves the sole responsibility of initiating 
and carrying it out. This is onl y natural. The 
task of Indian Government is becoming every 
day more complicated and an E~giish statesman 
fresh from 'Hume, ' with no knowledge of India, 
has, of necessity, to defer to the opinions of his 
-'Colleagues. This may mean in some cases the 
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surrender of his better judgt1}ent and wider out
look to the views of colleagues, most of whom 
are nurtured in a narrower groove and havp, not 
at any time in their career felt the restraining 
hand of popular control. O.n the other hand, 
it also acts as,a curb upon a Governor-General 
who may wish to introduce and carry out in 
India meaSll'.eS unsuited to loeal conditions. 
'. It is therefore apparent that, whil/'! the indivi

eat and effectual re<;ponsibility of the chief for 
every act of Govefilment cannot be said to, be
a correct representation of the actual methods 
of Council Government at the present day, the 
status of the Councillors themsel ves has changed 
from that of mere advisers to that of heads of 
important departments of the State, responsible 
individually for all ordil1ary business relating 
to their particular departments. In thi slatter 
respect, the Governor-rieneral and his Council 
have approximated to the position of Ministers 
in England in charge of great departments of 
administration held together by a system which 
has been frequently compared to the methods of 
the Cabinet in Eng,land, but which is in fact 
very different from the system of Cabinet 
Government. 

It is worth while to go somewhat more fully Its dis

into this question. The changes that have been advantages. 

brought about in the system of Council 
Government, as described by Mill, are 
the natural outcome of the rapid pro-
gress of the Indian Guvernment and the 
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·changes it underwent in the middle of the 
nineteenth century. To us in the twentieth 

. century, it is obvious that if every case or paper 
was supposed to be laid before the Governor

"General and the whole Council and to be de
cided by thllm collectively, a /I more cumbrous 
.and impossible system, " as Sir John Str,a,chey 
says, could hardly have been ir:.vented . .,But 
ihose who had grown up under the system could 
.not. perceive its inconveniences as acut~. 

Moreover, the reason that enabled such 
a system to last so long was 'that in 
matters requtnng promp~ and "figorous 
action, it was not really acted upol\r Events, 
however, precipitated the change after the 
Mutiny. The growth of administrative busi
ness became very great and Lord Canning 
availed himself of a po~~er to make r~les 
under the Indian Councils Act, 186l, to 
improve the usefulness of the Members 
of Council and the efficiency of adminis
tration. Section 8 of the Act empowered th.e 
Governor-General to make rules and orders 
for the more convenient transaction pf busi
ness in his Council, and every order madt: or 
.act done in accoru:lI1ce therewith was directed 
to be treakd as being the order or Jhe act of 
the Governor-General in Council. Rules were 

'made by Lord Canning assigning to each Mem
ber of the Council a separate department, the 
Governor-General himself keeping the foreign 

·lfepartment in his hands. The change, however, 
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-does not seem to have gone far enough. for we 
6nd Sir Henry Maine compIainipg of the cum
'brous manner in which<"business was done 
.during the time Qf Lord Elgin. LordCanning's 
-successol' in tQe following tel'ms:-

" A division of bru;inels was made between the Governor
-General in the Upper Provinces (whither be had gone on 
account of milit~,ry and political business) and the President 
lin Council at Calcutta. E.efything which was of impor
,tance was referred directly to the Governor·Genera), 
.and ~here was either a rule or an understanding 
.that if any matter which came before the Preslyent 
in Council assumed, contrary to expectation, the 
,least importance, it should be sent on to the Governor
General. . • Except in regard to matters belonging to 
the foreign ,.del'artmcnt, of which it was usual for the 
'Governor~General himself to undertake the primary 
management, the severance of the Governor-General from 

lthe Council dislocated the whole machinery of Govem
ment. I believe it to be impossible for any human 
arrallge~lC:-nt to have worked more perversely. Lord 
Elgin was distinguished by remarkable caution·· though I 
doubt whether his cautiof) was ' practically greater than 
;that which any man comparatively fresb from England 
would display under similarly V;\st responsibilities-and 

.all or m.t important matters were transferred by him over 

.a distan~e of 1,500 miles for the opini'ons of his Council. 
The reslJl! was that a great deal of work was done twice 
-over, and a te.ltdeal not done at all." 

The reform of procedure, however, was com- Its develop

pleted by Lord Lawrence and the mechanism mt\l;lt. 

'of the Supreme Government of India as it 
worked during the time of the successor of 
Lord Lawrence has been ·graphically described 
by Sir William Hunter in his valuable book, 
the" Life ofthe Ear! of Mayo," from which we 
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take the following passages, as they serve to 
illustrate the next s\age in the development of 
Council Government-

"Lord Mayo, besides his duties as President of the 
Council, and final squrce of authority in each of the 
seven departments, w;os therefOre in his own person 
Foreign Minister and Minister of Public Works. 
All routine and ordinary matters were disposed 
of by the Member of Council, within w\~ose departl1l'ent 
they fell. Papers of greater importaAce were ~ent, 

with the initiating Member's opinion, LO the Viceroy. 
wly) either concurred in or modified it. 1£ the Viceroy ' 
concurred, the case generally ended, and the Secretary 
worked up the Member's note into a letter or resolution. 
to be issued as 'the orders' of the Governor·General iu 
Council. But in m ltters of weight, the Viceroy, even when 
concurring with tile initiating Member, often directed the 
papers to be ci rculated either I to the whole Council, Or 

to certain of thc Members wluse views he might thin"
it expedient to obtain on the question. In cases in 
which he did not conC'ur with the initiating Member'~ 
views, the papers were generally circulated to all the other 
Members, or the Governori'}eneral ordered them to be 
brought up in Council. Urgent busine~ wall submitte~ 

to the Governor General diredhy by the Secretary of the 
Department under which it fell ; anc: the Viceroy either 
initiated the order himself, or sending '~e case for 
tnitiation to the Member of Co~ncilat the .head of the 
department to which it belonged. 

" This was the paper side of Lord Mayo's work. 
All orders issued in his name . Every case of - any 
real importance passed through his hands, and either bore 
his order,or his initials under t he initiating Member 's"note-. 
Urgent mailers in all the seven departments went direct 
to him 111 lhe first inslance. He had also to decide what 
cases could be best disposed of by the departmental 
Member and himself, and what ought to be circulated to 
.the whole Council or to certain of the Members. In shorf, 



THE IM..P.ERIAL GOVERNMKNT 49 

be had to see, as his ~ders ran in the name of the 
Goverrwr-General in Council, th'at they fai rly repre
'1t~ t}ted the collective views of his Governntcnt. 

,i The Viceroy also gives one day a week to' his Etfcutive. 
Council. III this Oligarchy, all matters of Imperiill policy 

<k 
are debated with closed door~ before the orders issue ; the 
Secret:.rij!s waiting in an ante -ro<>'~ll and each being sum
moned into the Council Chamber to assist his Member when 
the affair.; belonging to his departlllent come on for discus
s;on. As the ~mbers have all seen the papers and record
ed their opinions, they arrive in Council with their views 
accurately matured, :md but little speechifiyin .t;: takes place, 
Lord Mayo, accu;tomed to the free flow of Parliarntnlary 
talk , has left bellind (lim an eXl,ression of surprise at lite 
rapidity witll Wllich, even on tile weightie;t en alters, the 
Council calnt: to its decision, and at thc amount of work 
which it got through in a day, Hi~ personal influence 
hert' stood him ill good stead. In :nost matter~ , he mana
ged to avoid ' an absolute taking of voks, and by litlle 
compromhes won the dissentient Members to acquiescence . 
In great questions ht: almost invariably obtained a sub
stantial majority, or put iJcimse \[ at the head of it; and 
under his rule the Council was never for a mOlOcnt allowed 
to forget thaI the Viceroy retained the' constitutional 
power, however seldom eXt:rciscd, of de<:idi ng by his 
single will the action <if his Government " 

It will be seen from this that though the Its .present 

Council ,was re·modelled afttwithe Act of 1861 tendencies 
\ ':,' , 

it continued for lpng to retai n th<;:> es~ential 
characteristic which Mill claimed for the system 
)f 'Council Government,' viz,, ' that the chief 
i'Sindiyiduallyand effectually responsibl~, if not 
for every act of the Government, at least for all 
really important acts of the Government, the 
Members having only the responsibility of 
advisers therein . . NOW, .lf we next take a later 
descripti~ of the manner in which the ext. 
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cutive business of the Governor-General has 
been carried on, we find a few more changes . 

. Sir }t)hn Straclley describes the system as 
follows :-

" Although the separation of departnwnts in lnrlia is less 
complete tilan in England, and the authority of the 
Member of Council muCI', less extensive aud exclusive than 
that of an English Secretarv of State, t'le Members of 
Coundl are now virtually Cabinet Minis.ed'. each of whom 
has charge of one of the great departments oi Government. 
Their ordinary dutie, are r'tther tho.'H;! of ;idministralors 
than("of councillors. The Governor-General regulates the 
manner in which the Fublic nllsi ness shall be distributed 
among them. He usually keeps the Foreign Department 
in his own hands; the other departmenl$ ar,~-Home, 
Revenue and Agriculture, Finance and Commerce, Military, 
Public Works, aud Legislative. While tile Member of 
Council takes the pl<lce of the English Secretary d state, 
there is in each deparltllcnt a Secretary holding a p:)sition 
analogous to that of a permanent Under-Secretary in 
England. It is the duty of this Secretary to place every 
case before the, Governor-General or Members in ch,rge of 
his department, in a form in which it is ready for decision. 
He submits with it a sta teoncnt of his own opinfon . • In minor case", the Member of Conncil passes orders whi('h 
are final. If the matter be one of greater importance, he 
sends 011 the papers, with his OllJn OGden, to the Governor_ 
General for his approval. If the Governor-General concurS 
aud thiuks further discussion unnecessary, the or<iers ar e 
issued. If he does not cOllcur, he dired~ that the case 
shall he brought before the Coulf,til, as in England an 
important case might come before the Cabinet. Tlle duty 
rests upon the Secretary, apart frotT\ his re"ponsibility 
towards the Member of Council in charge of the depart
ment, of bringing !'t"l'sonally to the kl1 owledge of the 
-Governor-General every matter of special importance," 

. On the other land, Lurd Curzon, with all his 
hi':\s towards pro-consular authority, was inclined 
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10 the view that the (}ovcrrll;nent of India was a 
Committee Government, and not one by the 
responsible head of it. In one of his fllreweH 
speeches in India, he said:- . 

" ~evcr let it he forgotten that ~he Government of India 
is governed not by an individual bui by a Committee. No 
important act can be taken without the assent of a majority 
of that Committee. In practice this cuts both ways .. It 
is the tendellc/in India as elsewh<;re, nut much more in 
India than anywhere el5e that I have known, to identify 
the acts of Govemml!I:t with the head of the administration. 
The Viceroy is constantly Sf)l)kt!1l of as though he at.d he 
alone were the Government. This is, of ~our5e, 
unjnst to his .:olleagues, who are equally responsible IV ith 
himself, and very often deserve the credit which he 
Ilnfairly oblains. On the other hand, it is sllrnetimes unfair 
to him i for he l11 ;IY have to bear the entire responsihility 
(or administrative acts or polic)I::;s which were participaled 
in and perhaps originated by them . . . III the previous 
re.:ords of Indian Gov..:rnmcnt, I have often come across 
sparring matches between the illustrious combatants, and 
contentious minutes used tu be fired off like grape-shot at 
the head of the Secretary of State . . . The Viceroy 
has 110 more weight in his Council than any inLii vidual 
Member of it." 

If the Councilor the system under which the 
Council works has come to wield the power 
which even such a strong Viceroy as Lord Cur
zan is prepared to attribute to it, we may form 
some ldea of the extent to which department
a,lismand devolution have tended to remove the 
Viceroy and Governor-General from that posi
tion of primary responsib,ility which the statutes 
intended to vest in him. 

It is no doubt true, as a former Member .. ·.91 
the Viceroy's Executive Council wrote, that the 
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old system involv<:d an I amoubt of Minute 
writing which seems now hardly conceivable 

,and tftat fifty years ago, the Govet'nor-General 
and the COtlncil used to pcrfOrIlil work which 
would now be disPQsed of by all U nder-Secre
tary, But the evolution of departmentalism, 
even if inevitable or necessary in administrative 
progress, is by no means a merit irf'the political 
progress of Governments unless it is the result 
of popular or legi-;lative control ovei the execu
tivtf,' and, if carried too far in the administration, 
it will tend to dim inish, if not the sense of 
personal responsi::,ility to the public in India. 
and to the Gcwernment in Englafld in the head 
of the Indian Govern11ltnt, at least the oppor
tunities for his personal initiative in the se\'eral 
·departments of administration; and it is also 
Ijkely to reduce his personal factor i.n an 
impersonal system which is sul!lje.ct to no 
systematic constitutional checks. 

It may be noted in this connection that Lord 
Morley, our present Secretary of State, with 
whose name the p'resent political reforms are 
associated, like the profound·student of Mill that 
he is, has apparently adopted the older view of 
Mill as regards the character of the Executive 
Councils. In his famous Reform Despatch of the 
27th November 1908, dealing w!th the proposals 
for the creation of Executive Councils in the 
Provinces under Lieutenant-Governors, he seems 
~e . the view that . the functions of · the 
~uncils should be, more especially In .• ~iew of 
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the enlargement of tile powers and duties of the 
Legislative Councils, to ensure that "the judg
ment of the Lieutenant-Governor shoqld be 
fortified or enlarged by two or more competent" 
advisers, with an official an~ responsible share 
in his deliberations." 

Whether this is so or not, it will be obvious Council 
'h tiC '1' G t h th f th Government. t a oun'l overnmen, weer 0 eliot Cabinet 

-old or the new type, is not Cabinet Government O(,vernment 

nor the members of Council Cabinet Ministers, 
as Sir John S1I achey seems to put it, jlnd 
students of the Indian Constitutional system 
'Should clearly note the distincti(ln. The neces-. 
sary implication of the words, " Cabinet Govern-, ,. ,. ,.,.. 
,ment," is government by a budy of people 
constitutionally re~ponsible to ·. he Legislature
.a thing which is en!i~ely .a~)~el1.t iJl th.e. Indi!ln. 
Executive. "The essence of responsible . -government," said an eminent English states-
man, the late Lord Derby, "is that mutu~l bond 
·of responsibility to Parliament ont' for another, 
wherein a GrJVernrnent acting by party go 
together, frarne their measures in concert, and 
where, jf one melIlber falls to the ground, the 
·others al rr.ost, as a matter of course, fall with 
him." This is as far from being the case il1 
"cgard to India as is possible. The Members 
d Council are of the permanent Civil Service and 
do not and need not re,;ign if their policy is 
disapproved. For instance, when in conse
quence of the censure of the MarqQi!? of 
Salisbury, above referred to, Lord Northbrilk 
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resigned, Lord Lytton had to take the headship 
of a CounCIl in which he found himself in a per
manent minority as to the policies on which he 
'came with a mandate *. With the power to 
overrul~ the majority which he possessed with 
the support of the Home Government and the 
exercise of great deal of tact and good feeling, he 
managed to get on, though in one important 
matter he had to exercise his extraordi nary 
powers. The political conceptIOn of a Cabinet, 
on tse other hand, is the reverse of this state of 
things. A Cal?inet has been defined" as a body 
necessarily con~isti:1g (a) of atembers of the 
legislature, (b) of the same political views 
and chosen from the party possessing a 
majority in the lower House of Legisl.ltur(~, (c) 
prosecuting a concerted policy, (d) under a 
common responsibility to be signified by coHet:
tive resignrltion in the event of Parliamen
tary censure; and (e) acknowledging a com
mon subJrdination to one chief minister .. 

This description cannot by the boldest flight 
of imagination be attributed to either the Impe
rial or Provincial Governmel)tsin india, and 
the present reform,; of Lord Murley, so far at 

"least as their main principles are. concerned, 
have hardly aimed at making them approach to 

• " From day to day alld hour to hOIl!","' wrote Lord 
Lytton to the Marquis of Salisbury as soo. as he arrived 
in India, "I found as I approached Calcutta, that the spirit 
of anticipative antagonism to the lIew Viceroy was so 
'strong 011 tbe part of thc Council here tbat any appearance 
.colding or lecturing them would have been fatal to. 
our future relations ". 
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Cabinet Government or attempted th~ir approxi
mation to any form of Patliamentary Execu
tive. The semblance to it, such as there is, 
exists only in the form. In essence and in spirit, 
the Government of India is as unlike Cabinet 
Government as could be imagined. 

The departmetltalisation of Council Govern- Depart-
.. I h b ff d mentalism ment, willcl:t. IS really w 1at as een e lcie and CentraH. 

since 1861, is g(lVernecl by the rules and orders sation 

above referred to, made by the Governor-Get1eral, 
which are treated as conlidential by fhe Gov~rn-
ment. Their general effect will be gathered from 
the quotations we have cited. Thf~re are now 
nine departments, namely, Home, Foreign, 
Finance, Legislative, Revenue and Agriculture, 
Public Works, Commerce and Industry, and 
Army and Military Supply. All minor questions 
are settled departil cntally by the Secretary who is 
at the head ot each department, or by the Mem-
ber of Council in whose charge tht: department 
is placed. All important questions, questions 
involving any difference of opinion between two. 
department'S, or raising any general question of 
policy or gravity, ar~ brought before the Council 
which meets generally once a week, and the Secre-
bries in charge then take nok of the ofders pass-
ed ana issue them as resolutions or proceedings. 

It is not possible WIthin the limit<; set for 
thi~ book to deal exhaustively with the ad
ministrative mechanism -tracing It from the 
Crown down wards to the Distict Officer 
and the Village Headman and Panchayat. 
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The .. ljRechanism itself ,is subject to frequent 
cha:~ges and divergent tendencies, now veering 
towards centralisation and again towards de
centralisation. At the present time, changes of a 
somewhat far-reaching character are in contem
plation, tending towards a large decentralisation 
of administrative authori~y and the development 
of local self.government. One or '"WO essential 
and general principles and featu res of the whole 
of the British Indian administrative system may, 
however, be dealt with. In the case of what are 
called unitary constitutions, the governmental 
functions are usually and clearly divisible il'lto 
central and local, the fonner comprising those of 
the immediate executive agents of the sovereign 
authority and the latter the agencies, offiCIal and 
non-official, on the spot. In the case of federal 
constitutions like the United States or lhe 
Cerman Empire, on the other hand, the govern
mental functions are divisIble into those 
performed by the Federal executive, the StCi.te 

ixecutive and the iocal authorities. 
An Imperial Government like that of British 

I ndia partakes more of the nafure .of tilt 
latter, so· far as the methods of adminis
trative work are concerned. In the nature 
of things, it is impossible for any central 
Government directly to carryon the administra
tion of an Empire consisting of a fifth of the 
human race, under stIch diverse physical and 
"social conditIOns. The I mperial Government 
~n only carry it on through Provincial Govern-
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ments retaining a contr~ ,and direction whi~h 
mi~ht vary according to .the circl1lnstanq,ei!f of 
each case. In the case, again, of a caufitry 
where a constitutional GovernmeJlt,-i. e., a 
Government in which the people therlls'elves 
participate largely in the woi'k of governing,
does not exist, it is inevitable in the in
terests of efficient administration that the 
<:0I1trol of the central authorities, provi ncial 
or imperial, should be larger over its paid 
officers or agency of administratiop, than iV a 
country where local or provincial a ffairs · are 
largely in the hands of the representatives of 
the people themselves. Between these two 
wide limits, set by the area and conditions of 
Ute Indian Empire and the character uf its 
Government, the nature and extent of cenh;~li

sation or its reverse has varied from time to time. 
But in so far as the tendency to employ unpaid, 
unofficial and popular agency in the admi ni s
tration grows, the tendency towards decen
tralisation becomes increasingly manifest. 

The executive govenHne~t of British India, Imperial, 
therefore may be conveniently grouped and Provincial 
,. and Local 

studied under the three heads, lmpenal, Pro- admlnistra-

vincial and Local, in!.tead of under the time- lion 

hOGoured classification of Central and Local 
Governments. The process of consolidation 
which the Indian Governmer,t underwent, im-
mediately after the transfer of the lule from the 
Company to the Crown, has tended to unify 
the Indian Empire in respect of administrative 
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policy and methods, while the measures of 
decentralisation from time to time adopted 
have tended to im:rease the authority and the 

. initiative of subordinate authorities subject 
to such control. The administrative work 
of the Imperial Government thus divides itself 
into two groups, namel y, that in which its 1ction 
is only by way of supervision .and control 
and that which it directly deals with. The 
Secretariats, of course, are only c\)ncer-ned with 
cOlltrol, but the public services controlled by 
them are divided into Provincial ill1d Imperial. 
The former are the larger and more important 
group, but they are performed by Local, or as 
We should more accurately describe, Provincial 
Governments, while the latter are cundllcted 
hY:tihe officers under the Government of .i ndia. 
The latter compri,;e such departmental services 
as for Jmperial, fi~cal or administrative reasons 
the Imperial Govern ment has deemed neces;ary 
to keep in its own hanel,;. Under the forme: 
group, the ordinary functions of administration, 
the maintenance of Jaw and order, the col!ec
tion of reven ues, ed ucatiQn and sani tation f 

provincial ane! local fi/lance, agriculture, roads, 
forests, &c., are includ(;d. Under the latter, are 
included: (i) the Railways, Posts and Telegraphs 
and the Opium Department, all of whIch may be 
described as coming under the quasi-coIUtuercial 
functions of the Government j (ii) the Political, 

. Foreign and Military Departments, which, for 
ubvious reasons, have not been provincialised. 
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The Financ~ Department also derives its author
ity from the Government of lndia and exercises 
a control over finance, Imperial, Provincial and 
Local, and an independent audit over public ac
counts, which is all the more necessary in India 
in the absence of a systemati~ legislative check. 

The duties of the group of officers imme
diately underothe Government of India, outside 
the Secretariat, who form the connecting link 
betwetn the Provincial officers and the Imperial 
Government, differ according to the groun of 
services with which they are connected. d In 
reg;.trd to the matters under the control of the 
Provincial Administrations, comprising such 
work as that of the new f)ffices created during 
Lord CUI'zon's regime. namely, tbe Inspectors
General of Agriculture, Forests, Irrigation, &.c., 
the Diredors-General uf EducatIon, Medical 
Servjce, &c., their function is mainly that of 
advisers of the Provincial and (mperi;,l Govern
ments, with some amount of contr"l derived 
from the latter as their administrative a.dvisers 
and gmdes In regard to the other matters 
directly under the Government of India, the 
officers sue h as the Dit'ectors-General of Posts 
a.1d Telegraphs, the I~ailway Board,' tbe 
Surveyor-General and others, exercise authority 
all over India and condllct the business 0: their 
departments in direct subordination to the 
authol'l ty of the Governor-General iii Conncil. 



CHAPTER IV . 
THE PROVINCIAL GOVERNMENTS 

The old We may next proceed to deal hrjefty with the 
.oPresidenciea Provincial Executive and the local administrative 

authorities. The Indian Provincial Administra
tions, though they owe their later development 
anCt organisation to political and administrative 
causes, are historically of an earlier origin and of 
more importance in the early history of British 
rule in India than the Government of India. 
Until the acquisition of Bengal and the passing 
of, the Regulating Act, the system of g,wern
ment was that known as the Presidency ~yslem, 
viz., that in which a group of factories and their 
adjoining acquisitions within a certain ~rca 
were placed under the administrative control of 
a President and Councillors, otherwise known 
as the Governor and Council. The three Presi
dencies under which the territories of the East 
India Company were originally comprised were, 
till l773, distinct from one another and under 
the direct control of the Court of Directors. In 
1773, under the Regulating Act. the Bombay 
and the Madras Presidencies were placed in 
subordination to the Governor of Bengal, which 
had no separate Governor, and he was thereafter 
~tyled Governor-General of Bengal. This 



THE PROVINCIAL GQVERNMENTS 61 

Presidency system endureri tiIJ u;a;·t As fresh 
territories came into the possessiun of the Com
pany, they became attached to one or other oi 
the Presidencies according to their proximity, 
but the additions to the Pre~idency of Bengal, 
which was in the hands of the Governor-General 
himself, became so heavy, especially after the 
beginning of ,the nineteenth century, that the 
Charter Act of 183:) authorized the creation of 
another separate Presidency, to be styled the 
Presidency of Agra. The provisions in thi,,; behal£ 
were, however, suspended by a statute of 1'835 
which directed that during such suspension the 
Governor-General in Council might appoint any 
servant of the Company of not less than ten year,,;' 
service to II the Office of Lieutenant-Governor 
of the North-West Provinces now under the 
Presidency of Fort William in Bengal." Thus 
was the first Lieutenant-Governorship created. 
Very soon after this, the further growth of the 
work of the Governor-Gencrdl made it im
perative that he should cease to directly 
administer the Presidency of Fort William or of 
other territories. rhe Act of Hi53, therefore, 
provided that the Governor-General of India 
(not of Bengal, as he was till then called) 
should not be Governor of the Presidency 
of Fort William thereafter, that a separate Gover
nor should be appointed thereto, but that until 
this was done the Governor-General was "not to 
appoint a Deputy Gov('rnor frol11 his Council-as 
was done till then--butto appoint aLieutenant-
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Governor for such portion of the territ!)ries ()f 
the original Presidency as was not under the 
Lieutenant-Governor of the N,Jrth-West Provin
ces. The Act also authorised the creation of 
one more new Presidency and the appointment 
of one more Li~utenant-Governor similar to 
those of the two Bengals. 

The origin of the Lieutena.'1t-Governor
!'>hip of the North-West Provinces and 
Lower Provinces was thus a tentative one, 
the constitution of Presidencies with Governors . 
and Councils being then deemed the normal 
method of administering a Province. This idea, 
however, was subsequently given up, and the 
two Bengal Lieutenant-Governorships rema:ned. 
A third was added to them in 1859, by constitu
ting the Punjab a Lieutenant-Governorsbip, the 
first appointment in which capacity was held by 
Sir John Lawrence. Further powers of consti
tuting new Lieutenant-Governorships have been 
given hy Section 46 of the I ndian Councils Act, 
1861, but, according to Sir C. libert, they 
are exercisable only when a new Legislative 
Council is established. B.urma in 1897, and 
Eastern Bengal and Assam in 1905, became 
Lieutenant-Governorships under this provision. 

The tendency to the creation of Lieut
enant-Governorships without Councils in 
prefet:ence to the Presidencies with Governors 
and Councils, seems likely to receive a 
marked check with the passing of the 
~ouncils Act of this year, which has authoriied 
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the" creation of Executive Councils for the 
Lieutenallt-Governor~. Appqrently, the advant
ages of ,. Council Government" as opposed to 
pro-consular govern ment, as Lord Curzon 
would put it, seem to have agdin acq.Iired im
p()rtance with the political ~nd administrative 
changes which are now being made. We I do 
not deem i~ proper to enter into the con
truversies which took place over this question 
during the debate in Parliament last session, 
nor to discuss the merits or demerits of either 
system. But it may perhaps be rigllt to iMer 
that Lord Morley is inclined to agree with Mill 
in his view of the merits of" Council Govern
ment", quoted in the Jast chapter. 

Besides the Presidencies and the Provinces The Chief 

under the Lieutenant-Governors; there are other Commis-
. ... .. sinner ships 

Prov1l1ces and territories which are adm1l1lster-
ed by Chief Comlllissioners and Commissioners, 
under the more direct control of the Governor-
General in Council. The position of the:;c 
heads of Provinces with reference to the 
Governor-General \'aries both according to 
their status and according to the powers and 
responsibilities specifically entrusted to them. 
There are thus thirteen separate Provincial 
administrations in Indi(l, con8isting of the two 
old Presidencies of Madras and Bombay, the 
five Lieutenant-Governorships, Bengal, Eastern 
Bengal and Assam, the United Pro\' i nees 0 f Agra 
and Oudh, the Punjab and Burma, and the 
six Chief Commissionersh~ps of the Central 
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Provinces. Ajmere. Merwara, Coorg, British 
Baluchistan, the Nbrth-W~t Fc~ntier Province 
and the Andaman l:;lands, sc,me of WhLCh are 
combined with other offices. 

Madras and Bombay, with their Governors 
and Executive COlincils, are, historically and 
from a con:5titutional standpoin t, the most 
important of the provinces Th.e Lieutenant
Governors in the other provinces have no 
Executive Councils at present. but power has 
be,en taken under the India Councils Act of 
this year to constitute such Councils for thern 
and it is likely that one or more of them will soon 
have Councils established in their provinces. In 
many respects; the position of the Governors 
in Council i. somewhat different from that of 
other administrative heads. The reason., there
for lie in tt· e past history of tlie Provinces 
and their political importance and ext~nt. 

Though, under the provisions of the Regula.ting 
Act, the Governments of Madras and Bombay 
are directed" to pay due obedience to snch 
orders as they shall receive from the Governor
General and Council for the time being", and 
are expressly prohibited from making hostilities, 
or peace, &c., except in pursua.nce of express 
orders, the control of the Supreme Govern
ment over the Governors in Council of Madras. 
and Bombay is less complete than over the 
Lieutenant-Goveruors. The position of the 
Chief Commissioners is the lowest in the scale: 
of subordination. 
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A Chief Commissioner, according to the view 
taken of his functionsby the Government of 
India, merely administers territory on behalf of. 
lhe Governor-General in Council, and the 
Governor-General does not ~ivest himself of any 
of his powers in making over the provincial ad
ministration to a Chief Commissioner-. The crea
tion of a ~hief Commis,;ionership and ,the 
delimitation of the territories placed under 
him is, therefore, made by a Resolution of the 
Executive Government of India, 'and a proda
mation is issued whenever a territory under the 
Viceroy's direct control is made over to a Chief 
Commissioner. When, however, a territory once 
placed under a Governor or Lieutenant-Governor 
is proposed to be transferred to a Chief Commis
sioner, the statutory power under the Government 
of India Act of 1854, has to be invoked and the 
sanction of the Secrebry of State has tf) be 
obtained, for the samf'_ It would thus seem that the 
Government of a Chief Commissioner i~ deemed 
to be a less developed form of administration thau 
that of a Lieutenant-Governor or a Governor-in
Council. 

The somewhat undefined limits and extent of The control 
b d ' t' f th G 'C 'I of the Impe-5U or lI1a Ion 0 e overnors-tn- ounci to rial over the 

the Governor-General in Council have, as in the Provincial 

f th - , f h I h Go~ern-::ase a e position 0 t e atter to t e Secretary ments 

of State, led to many historic disputes and is 
regulated by usage and rules which are more 
or Jess cofidential. The position of partial 

IIl:>ert, p, 1114. 
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freed~m and prestige which the Presidency 
Governments have enjoyed, has not been with-

.out adminstrati ve difficulties even in recent 
years. A masterful personality like Lord 
Curzon-who disbelieved in devolutIOn and 
decentralisation, who had a firm faith in a 
stroniGovernment of India, "gathering into its 
harid and controlling all the rein!f, " and who 
/I would ride local government" on the snaffle, " 
though not on the curb-was able to boast that 
there never had been a time when the relations 
between the Supreme and the Provincial Govern
ments had been so free from friction or so 
harmonious, as in his days. But other masterful 
rulers like Lord Mayo or Lord Lytton were 
not able to avoid the frequency of Ii peppery 
letters or indignant remonstrances" or /I the 
spectacle of infuriated pro-consuls strutting up 
and down the stage." During the famine of 1377 
in Madras, for example, Lord Lytton was hard 
put to it to man ouvre a satisfactory arrange
ment with the Duke of Buckingham in Madras, 
in regard to an efficient and uniform famine 
policy, for, as he said, he was unable "to force 
upon the Madras Government advice which i~ 

will neither invite nor accept. I, Provincial 
Governments, it would then seem, were often 
" more strongly represented than the Supreme 
Government, not only in the 111 elia Council, but 
throughout the whole region of Anglo- India." 
The danger of provoking the resignation of pro
vincial pro-consuls even by the use of slight 
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pressure from anove, which Lord Lytton feared, 
-is perhaps less likely now than before, but the op
portunities therefor have also become less owing 
to the growth of system, routine and unifor
mity in administrative methods. In truth, how
ever, the le~al powers of compelling obedience 
in the case of obstructive Provincial Govern-

• ments in the ordinary course of business are, 
as Lord Lytton found out, much feebler and 
fewer than might be supposed. ~ ow-a-days 
much more depends on diplomacy and in
fluence and the personal qualities and charac .. 
teristics of the Supreme and the Provincial 
rulers than on statutory powers and· rules, in 
enforcing the due limits of the authority of the 
Supreme Government on the one h",nd and the 
amount of independence and autonomy allowed 
to the Provincial Governments on the other. 

The checks agai nst the wrongful exercise 
by the Lieutenanl-Gov~rnor of arbitrary 
powers are, however, much more complete 
than in respeet of Governors and Councils. There 
is no oranch of the administration, according 
to Sir John Strachey; in which he is not bound 
either by the positive la w or by the standing 
orders of the Supreme Government or by the 
system which hilS gra.dually grown up under his 
predecessors. Any great changes which he may 
desire to introduce must first receive the approv
al of the Governor-General in Council. It is not 
perhaps SJ well known 1hat this tendency to secure 
the previous appl'ovai 0f the Government of India 
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is silently, but st~dily, finding expression In 

the methods of the Pro\Tincial Governments of 
the two older Presidencies also, a tendency 
which, if allowed to persist, will destroy in
dependance of action even in the limited sphere 
in which they are at present able to exercise it. 
The'ireedom of action of the Chief Commissioner 
is stillmore restricted, for it mereily exists at the 
discretion of the Supreme Government to whom 
the Chief Commissioner has not only to look for 
the support which is necessary to carryon his 
administration, but for the appro/al and credit 
on which his future and further prospects 
depend. 

The Executive Councils of Madras and 
Bombay are modelled on similar lines to those 
of the Governor-General. The Governors, who 
like Governor-General, they are usually appointed 
from England from among distinguished politi
ciam. or administrators, have the power of over
ruling their Councils under circumstances similar 
to those defined in the caseoftheGovernor-Gene
ral. The work of a Governor-in-Council has also 
been" departmentalised "; more or less in the 
same way as that of the Govcruor-General in 
Council, under the powt:rs given by the Act of 
1861 to the Governors to frame rules for 
the efficient conduct of business. While 
Governors of Madras and Bombay are thus 
assisted by the Executive Councils in the work 
of every.day administration, the Lieutenant
Governors of the two Bengals and the United 
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Provinces are assisted by Boards of Revenue, 
and the Lieutenant-Governors of the Punjab 
and Burma by Financial,Commissioners. Each 
Provincial Government has a Secretariat of vary
ing strength according to its needs, and the de
partments of administration' are presided over 
by heads variously termed in different provtpces, 
while there ife also special departments presi
ded over by special officers. 

The actual executive functions of the Provin- Provincial 

cial Governments need not be referred to fElIectcultive 
un ODS 

here in detail. In respect of all functions of 
administration which are not kept under direct 
imperial control, authority in every branch of 
the public service, except the judicial, is concen-
trated in the hands of the Provincial Govern-
ments, subject only to th~ paramountcy of the 
Governor-General in Council. The powers of 
the Governors and Councils to introduce large 
reforms and the powera of raising fresh revenue 
or incurring additional expenditure, al though 
large, are subject to restrictions. As to the 
methods by which the Supreme Govern-
ment exercises control, it has been said that, 
in India, the Provincial Administrations and 
the Heads of Departments under the 
Government of India represent the initiative, 
and the Secretariats, the critical element in the 
Government. The Head of a Department or a 
Provincial Government, "is almost ex-offielo, one 
that has something to propose. And his plans 
of improvement, however admirable in them-
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selves, and however economical they may 
purport to be at the outset, mean an eventual 
increase of expenditure. The function of the 
Secretariat is to pull such schemes to pieces, to 
expose their weak points and to put down the 
drag upon every pi'oposaJ that sooner or later 
will cost money. A strong Viceroy acts as 
arbiter between the two sets of forces thus 

• constantly set in motion"" Mutatis mutandIS, 
the same description m:ght be given of the 
relationship between the Provincial Secretariats· 
and the Heads of Administration and the District 
Heads of the several Provinces. With a Vice
roy or Governor incli ned to place more faith on 
his own Secretariat than on the" Heads," the 
latter prone to suffer, while the reverse happens 
with one who gives more regard to 
the views of "Heads" and local officers. The 
question whether and how far "Secretariat 
tyranny" has grown in recent years, is one on 
which controversy has been rife, but it may be 
noted that the Royal Commission 011 Decentra
lisation has voted in favour of enlarg
ing the powers of the District Officers and 
enhancing their position and prestige. 

The mechanism of administrative machinery 
under the Provincial Governments varies greatly 
in different provinces, is often SUbject to changes 
and is hardly of a kind which would throw 
light on the constitutional aspects of Indian 
Administration. It is, however, necessary to 

* Hunter's Life of Locd Mayo, Vol. I I, pp. 2.3. 
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examine a few of the general principles which 
bear on the local functions of Government, and 
no account of the Indian Executive Government 
witl be complete without a description, however 
brief, of the District Collector and a reference 
to the Local and Municipal bodies to which are 
being delegated increasing duties of local 
administratio4l. These two may, therefore, be 
conveniently dealt with in the next chapter. 



CnL\PTER v 
DISTRICT AND LOCAL ADMINISTRATION 

Local orga- The Provincial and Imperial executive authori· 
uisation and ~ 
control ties in India owe their constitutiop and powers 

more or less directly to statutes of Parliament. 
The departments of administration which carry 
on the work of the central government, Provin
cial or Imperial, depend for their authority, on 
the other hand, on la ws passed by the Indian 
Legislatures, or administrative regulations and 
organisation, hardly susceptible of gene:-al treat
ment in an introductory study like the present. 
But, while a description and study of the duties 
performed by the various ministerial officers 
under the Government is not of much consti
tutional importance, the division of adminilitra
tive duties in general between central and local 
bodies in its general outlines ought to be noted. 
From the standpoint of political development, 
the form of local organisation will undoubtedly 
react with momentous effect on the national 
character. As a recent writer· on Consti
tutions has put it, I< the citizen who from 
boyhood expects to take, sometime or other, 
of his own free will, an active part in the ad
ministration of local affairs, is likely to be 

"'Leonard Alton, M. A .. in 'his Modern Constitutions'. 
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found a very different citizen. from the man who 
may be authoritatively commanded, at the most 
an convenient juncture of affairs, to serve his 
Ju\.:ality without remuneration, and both from 
the citizen who perpetually iipds himself 'cabin
·ed, cribb'd, confined', by the cramping in
fluences of an all-pervading bureaucracy." 
The French- local administrative system has, 
ior instance, rlkluced local administrative coun
dIs to the position of more or less consultative 
bodies under the all-powerful authority of the 
-central government, through its Prefet. The 
Prussian system has, on the other hand, intro
duced a network of committees and councils com
posed of officials and non-officials, in which the 
former, as being the expert class, have obtained 
.a preponderating voice. It is the English Local 
Government organization, however, which, 
though full of complications, has left the largest 
province for /o<.;al, unpaid, un-official admini
strative efforts. The extent to which the citizen 
is act ively and in a very real manner assOCIated 
with the discharge of the functions of local 
administration in England is the widest till 
now attained in modern states. In the United 
States, the theory of popular Government is 
carried to the extremest logical limits, all local 
officials being practically elected and discharg
ing their functions, not so much under superior 
administrative control as in England, as under 
the provisions of laws enforceablt and enforced 
by courts of justice. 



The Collec
tor-Magis
trate 
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The Indian local administrative sy'item par
takes mainly of the French and the Prussian. In 
each Province, the one uniform and important 
administrative unit is the district, at the heacf; 
of which is t~e District Collector and Magis
trate, or Deputy Commissioner, as he is termed 
in some of the Provinces. In spite of the en
croachments which the progress.£ centralisa
tion and of communications have made in his 
authority, he is, in the eyes of the ordinary 
people of the country, the most important 
functionary of the British Administration 
in India. The oft-quoted description of 
the ideal Collector- Magistrate, by the late Sir 
William Hunter, will bear repetition here: 

.. The District Officer, whether known as Collector
Magistrate or as Deputy Commissioner, is the responsible 
head of his jurisdiction. Upon his energy and personal 
character depends ultimately the efficiency of ,our indian 
Government. His own special duties are so. 
nUmerous and so various as to bewilder the outsider; and 
the work of his subordinates, European and Native, largely 
depends upon the stimulus of his personal example. His 
position has been compared to that of the French Pre/et,. 
but such a comparison is unjust in many ways to the Indian 
District Officer. He is not a mere subordinate of a cen tral 
bureau, who takes his colour from his chief and represents 
the pOlitical parties or the permanent· officialism of the 
capital. The Indian Collector is a strongly individualised 
worker in every department of rural well-being, with a 
large measure of local independence and of individual 
initiative. As the name of Collector-Magistrat!; implies 
his main functions are two-fold. He is a fiscal officer, 
charged with the collection of the revenue from the land 
and other sources; he is also a revenue and criminal judge 
i?oth of first instance and in appeal. But his title by no 
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means exhausts his multifarious duties, He does in his. 
~maller local sphere all that the Home Secretary superin
tends in England, and a great deal more, for he is the 
representative ot a paternal and not of a conetitutional; 
Government. Police, Jails, Education, Munici{.lalities, roads,. 
sanitation, dispensaries, the local taxation. and the im{.lcrial 
revenues of his district are to him m<!tters of daily concern. 
He is expected to make himself acquainted with every 
phase of the social life of the natives, and with each natural 
aspect of the cOllitry. He should be a lawyer, an account
ant, financier, and a ready writer of State papers. He 
ought also to possess no mean knowledge of agriculture, 
political economy, and engineering. ". 

The purely bureaucratic character of local 
government in India, as thus originally organis
ed, has led to an inordinate amount of centrali
ation in finance and administration. Some 
decentralisation of administration and finance 
became absolutely necessary more than 30 years 
ago, and the first step in both directions was 
taken by Lord Mayo, who first clearly recognis
eu that administrative decentralisation cannot .. 
go very far without detriment to the well-being 
of the State, unless local agency and popular co
operation in the performance of administrative 
duties are resorted to. The really important step, 
however, in the direction of local self-govern
ment was taken by Lord Ripon. The principles 
of Lord Ripon's scheme, though often question
ed, have now been definitely accepted by Lord 
Morley who has, in his Despatch on the Reform 
Schem~, laid down that U it is necessary to 
att~~pt without:Jelay an effecttJal_~i\,anc'e in th~ 

- The Indian Empire, p. 513. 
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direction of local self-government," going 
down to II the smallest unit viz., the village 
·community-thefundamental and indestructible 
unit of the social system, surviving the downfall 
-of dynasty after dynasty-and to make the 
village the starting point of public life." 

It is, therefore, not of much practical value at 
Ipresent to discuss the existing arraQ:gements and 
state of things in regard to local government in 
'India, until the changes foresh'ldowed by Lord 
Morleyand recommended by the Royal Comis

-sion on Decentralisation are carried into effect. 
Both Lord Ripon's famous Resolution 011 Local 
self-Government and Lord Morley's Despatch 
are printed in the Appendix, as they embody the 
principles on which future progress is expected 
to be made. It may, however, be stated .with 
reference to the existing system in general, that 
so far as the discharge of local administrati ve 
'functions are concernea, the Indian administra
tive system bears resemblance to that ot the 
French departments with their prefds. In so far as 
-the discharge of such of the functions as have 
been and are being entn~sted to local and 
Municipal bodies are concerned, the system of 
'Counclls and Boards bears more resemblance to 
the Prussian system th~n to the French. As in the 
Prussian system, two distinct classes of members 
sit in these local bodies-II unpaid residents of 
the locality and highly trained professional 
servants of the bureaucracy. As far as possible, 
{and in India, it is hardly far enough) -matters 
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of purely local interest are controlled by councils 
on which the lay members have the pre
ponderating weight. Matters of national interest. 
(including education and the state taxes in 
P:-ussia, but many more m'!tters in India) are 
more under professional control." The German 
and the French local government arrangements 
may, therefo>lC, be usefully studied along with 
the English system and with the indigenous and. 
undying communal system in India, to learn 
what may be aW.Jided and what may be adapted 
to the political needs of this country. 



Legislative 
and Execu
'tive func
,tions 

CHAPTER VI 
THE INDIAN LEGISLATURES-GENERAL 

FEATURES 

In dealing with the powers and functions of 
the executive authority in India, we began by 
pointing out that it was of earlier origin than the 
legislative authority. This is true in a general 
sense of all political communities, but it is 
true in a special sense with reference 10 the 
origin and growth of British Government in 
India. Logically, no doubt, the making of the 
Jaw is antecedent to its execution and to 
decisions as to its meaning, and the iegisla
tive power, as Judge Story put it long ago, 
"is the great and overruling power in every free 
government". . Historically, however, it is the 
decisions of disputes and the specific regulation 
ot the conduct of the individuals composing the 
community by its ruler or rulers, that have pre
ceded the formulation of general rules to guide 
the rulers and the ruled. The modern distinc
tion of governmental functions into legislative, 
executive and judicial-in which the organ re
presenting the legislative function is regarded 
as supreme and as determining the rules applied 
by the judicature and carried into effect by the 
executive-did not, fmd its counterpart in the 
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earlier history of communities, as Sir Henry 
Maine's great works have demonstrated. 

Even in the case of highly developed modern :r"egislaturea 
't ld b . . k . . andlaw-mak-states, 1 Wall e a serIOUS mlsta e to Hnagl11e ing 

that the Executive organ of Qovernment is con· 
fined to the carrying out merely of what may 
be strictly termed, Executive functions. No mat-
ter how explititly and comprehensively laws 
are made, they must of nece"sity lea ve a wide 
discretionary power in the hands of the Execu
tive. To the extent to which the Executive 
exercise this disc! etion, th ey are really supple
menting express legislation. A more modern 
development of what we may call the legislative 
side of Executive activity, is the power expressly 
.delegated to them by the legislative organ to 
make rules and regulations, to determine the 
·details of laws to be enforced. We may even 
go further and state that in the constitutions of 
the most advanc~cl nations, the legislative func
tion which the "tricH y legislati ve organ of 
Government exercises, is not that of law-making, 
but on.ly that of law-sanctioning. In those 
countries, like England, in which the Parlia
ment has developed into what the late Professor 
Seeley calied a Government-making organ, it 
mtrusts most of the work of law -making to the 
Executive in office. For instance, in En,({land, 
it is the Cabinet that really makes the laws; 
Parliament, however much it may amend, 
or turn them out of shape, only Sal1ctiollS 

.them. As one writer on P~litical Science 
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has put it : "It is true that all the wot~ of law_ 
making is done in Parliament, but it is mislead
ing at the present day to speak of Parliament a!!> 
the 'egislative body in contradistinction to the 
Cabinet, which is caIled the Executive, because it 
leads us tb forget that the course of legislation 
(except in Norway) is habitually regulated by
the Cabinet through its influence .:lver its sup
porters in Parliament.' 

Origin of If such is the case with the most highly 
1~::! Legis- developed constitutions in the world, it need. 

not be wondered at that the Executive in India 
are possessed of large legislative powers. In 
fact, it was originally the Executive that 
was empowered "to make regulations and 
ordinances," for the good government of the 
factories or territories at first acquired in 
India, "so as they be not repugnant to the 
Jaws and customs of the United Kingdum." 
The earlier charters and the later statutes up to-
1853, vested both the executive and legislative 
functions in the same body of indivIdu
als. The power of making regulations thus 
vested was in character the. same as that which 
the Executive is invested with by modern statutes~ 
The only laws, properly so called, which the 
Govern"rs and the Governor-General and their 
Councils in their Executive, as well as in their 
legislative, capacity, were subject to, were the 
laws of the Parliament in England. The legis
lative and legal sovereignty of Parliament wa:s,.. 

Hammond's' Comparative Politics' pp. 4,07, 408. 
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as it still is,' the only theoretical and legal safe
guard against the executive' becoming a law 
unto themselves. 

But the power of regulation-making in India 
gradually grew as the territories of the British 
rulers increased, and the ne~d for lntiian legis
lation in India itself became imminent. Thus, 
the executive.function became early differen
tiated from the legislative functIOn even when 
both were vested originally in the same body or 
bodies. It was in 1833 that, along with the 
appointment of a Law Member to the Governor
General's Council, Parliament declared that 
the lawsof the Governor-General's Council were 
"to have the effect of Acts of ParliamenL" With 
the addition, in 1853, of additional mem bers to 
the Council when sitting for the purpose of 
making laws and regulations, Jaw-making be
came a distinct branch of the work of <;overn
ment in india, and laws, strictly regarded as 
rules enforceable by the Courts and to be 
carried out by the executive, came into 
existence, admirably codified and enacted. 

The character and constitution of the Indian Legidlative 

legislatures are distinct from analot!ous insti- ocbgand· t d " su or lOa e 
tutions elsewhere. They have therefore to be to the 

careiully noted. We have already seell that the executive 

Indian Constitution is realJy a creature of the 
British Parliament. That is itself one mark of 
the subordinate character of the 1 ndian legi~la-
tures. The bGdy or organ in the Indian Consti-
tution which ellacts Ia.ws is legally tbe same as 
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tile body which administers the. State. In 
-other words, there'is only one body, viz., the 
Governor-General in Council-or the Governor 
in Council-which is both the Executive and the 
Legislature in Indi~. The Executive organ of 
the Slate expands itself by means of additional 
members into the legislative organ. Modern law
making, as has been pointed ou" already, is 
now-a.days done only by the Executive. The 
legislative organ confines its legislative functions 
only to the giving or refusing of assent to the 
laws made by the Executive. This practice 
obtains in India also, though it would be 
eroneous to trace its origin in I ndia to the same 
process of development as in Western countries 
with representative institutions. It does not 
need proof, therefore, to see that so long as the 
Legislative Councils in India maintained an 
official majority, the Executive did not unly 
make laws, but sanctioned them also. Hence the 
anomaly to the student of modern constitutions 
that, in a constitution which is every day being 
more cJosllly approximated to Western represen
tative institution:>, the legislative organ is reaJly 
subordinated to the Executive. This fact mayor 
may not be a defect One .organ in every State 
has to be superiur to all others in order that 
-stability and strength may be secured. The 
legislative organ in a State will out befit for 
this superior position till it is sufficienlly develop
ed to make and unmake Governments. 1'he 
Indian Constitution is based on the assumption 
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tbat h)diabas of necessity to wait a considet .. 
able time before she can claim that her Leg;,,, 
lativeCouncils sbould posse!!!> the power Df 
deciding who shall be the lixecutive. 

These are such marked fea,tures of the Indian Indian 

C · tOt to th t M C 11 ° hO HC t d Legi8latures-ons 1 U lOn a r. owe m IS our s an Committees 
Legislative Authorities in India" regards even of advice 

the Councils.-.enlarged under the Act of 1892, 
by the addition of some practically elected re .. 
presentatives of the people,-as "mere com-
miHees for the purpose of making laws, 
committees by means of which the EXecutive 
Government obtains advice and assistance, and 
the public derive the advantage of full publicity 
being ensured at every stage of the law-making 
process." " Although the Government enacts the 
laws through its Council," he observes, "yet the 
public has a right to make itself heard and the 
Executive is bound to defend its legislation. 
And when the la ws are made, the Executive is 
as much bound by them as the public, and the 
duty of enforcing them belongs to the Courts of 
Justice. Such laws are in reality the orders of 
<Government, but they are made in a manner 
which ensures publicity and discussion, and are 
enforced by the Courts and not by the Execu-
tive." It does not follow from this that the execu-
tive authority in India is constitutionally irrespon-
sible to any legislative authority, but only that its 
responsibility is not to the Indian Legislatures. 
Thismatter has been made clear in Lord Morley's 
Reform Despatch. (. It is an essential condiliol) 
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of the re£o:trn policy, "wrote Lord Morley," that 
the Imperial Supremacy shall, in no degree,be 

,compromised. I must, therefore, regard it as 
essential that your Excellency's Council, in 
its legislative, as w~1I as in its executive, cha
racter should continue to be so constituted, as to 
ensure its constant and uninterrupted power to 
fulfil the constitutional obligationft that it owes. 
and must always owe, to His Majesty's Govern
ment and to the Imperial Paliament." The exe
cutive authority in India is thus constitutionally 
regarded only as a subordinate agency of His 
Majesty's Government and by that very fact 
responsible tQ' the legislative authority of the 
Imperial Parliament, and not to that of the 
Indian Legislatures which are themselves sub
ject to the same authority, deriving their very 
constitution and functions from its enactments. 

This theory of the responsibility of the lr .. dian 
Executive and of the J ndian Secretary of State, 
to Parliament meal13 however, irf practice, as we 
ha\'e seell; in Chapters I and II, but little useful 
or effective control over them, and the manner 
in whjch the legislatures have been constituted 
and are likely to be constituted even under the 
Indian Councils Act of this year, has but streng
thened the practically absolute power of the 
Government of India. The chief characteristic, 
therefore, which ought to be noted with refer
ence to tbe Indian Legislcltures is the independ
ence of the Execu'tive towards them, cou
ple9- with the power which the latter posSesses 
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'Of virtually controlling tijeq1 and; reducin~ 
them, in the words of Mr. COvlell, tOlJlere com· 
mittees of advice. This state of things has not 
bt!en altered under the new Reform scheme of 
Lord Morley, as will be seen presently. In fact, 
the relationship of the ExecUtIve to the Legisla
tures in India is not what has been described as 
that of " a Rftrliamentary executive," as in the 
Self-Governing Colonies, but that of a " non
parliamentary executive," virtually capable of 
controlling the legislatures. Hence we arrive 
at the same result which we referred ·to 
in a former chapter as deducible from the 
constitutional position of the executive authori. 
ty in India viz., that there i6 no constitutional 
arrangement by which the Executive is or could 
be made responsible to the people of the country 
or to the Legislatures in which the people are 
to some extent represented. 

It follows from what has been stated above Non-

that the IndiaJ1 Legislatures are, according to ~~:~~~!~~j" 
constitutional theory, strictly non-sovereign tics of Indiaa 

I 1 . b d' d' b • Lel:islaturea a w-rna {lng 0 les j an It ecomes' necessary 
to note the characteristics flowing therefrom, 
before proceeding to discuss their constitution 
and functions. The general characteristics of 
such bodies are, a~ordingto Professor Dicey:-
first, the existence of laws affecting their con-
stitution which s:.lch bodies must obey and can-
not change; hence. >'secondly, the formation of 
a marked distinction between ordinary' laws and 
fundamental laws; and lastly, the ~istence of a 
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pq-sQn orpers~QSt judicial or otberVl"i.se, having 
authority to pronounce upon the validity or 
constitutionality of laws passed by such law
making bodies.' Each of these three character
istics is noticeable with reference to the Indian 
Legislatures, Provincial and Imperial. Although 
the Council of the Governor-General can pass 
laws as important as any Acts passed by the 
BritISh Parliament, the authority of the Council 
in the way of law-making is completely subor
dinate to, and dependent upon, the Acts of 
Parliament which constituted the Legislatures. 
The legislative powers of the Indian Councils 
arise frol11 definite Parliamentary enact
ments, the chief of which will be found 
printed in the Appendix. They form what 
might be termed the 'constituent' I aws of the 
IndIan Government. In the next place. the 
Indi,an Councils are also non-sovereign in that 
they are bound by a large number of regulations 
and rules which the Executive is empowered to 
frame under the I constituent' statutes above
menty>ne,d, which cannot be changed by the 
Indian legislative bodies themselves, but which 
can be changed only by the Executive Govern
ment or by the superior power of the 
·Imperial Parliament. If we for a moment 
turn to these regulations and rules and observe 
what they provide for, it wiH be" seCl1, as has 
been pointed out in the previous paragraphs, 
that the Executive has 1>een iQ,vested with very 
,Jafgepowers in framing not o~fy the constitUl-



TilE INDIAN LEGISLATURES 81 

tion-fixing the franchise and· the qualifications 
of representatives and so forth-but also'in pres
cribing the functions and the apthority exerci
sable by the Councils themselves. This 
aspect of the matter will, how,ever, be presently 
discussed in connection with the more detailed 
consideration of the constitution and the func
tions of the C;ouncils. It is sufficient to note 
here that not only the Acts which created the 
Councils, but also the rules and regulations 
framed by the Executive under the sanc
tion of these Acts for the constitution and 
working of the Councils, could not be 
changed by the Councils themselves. Again, 
the powers of the Councils as to law
making proper are also specifically restricted by 
the rules as well as by the statutes. Thus, the 
Governor-General in Council has no power of 
making laws which may affect the authority of 
Parliament or any part of the un written laws or 
constitution of the United Kingdom whereon 
may depend in any degree the allegiance of any 
person to the Crown of the United Kingd()ftl or 
the Sovereignty or dominion of the Crown over 
any part of India or any of certain specified 
statutes of the British Parliament applicable to 
~:his country. Lastiy, the Courts ill British 
India are constitutionally vested' with the 
power of pronouncing upon the validity or 
constitutionality of lawsJ>asscd by the. Indian 
Councils •. 



Official and 
non-official 
elements in 
the Indian 
Legislatures 

CAPTER VII 
THE INDIAN LEGISLATURES

THEIR CONSTITl.JTION , . 
We now proceed to describe briefly the 

constitution of the various legislatures, Imperial 
and Provi Ilcial. The Imperiai Legislative 
Council and the Legislative Councils of 
Madras and Bombay are, in legal theory, 
but expansions of their Executive Councils 
by the presence of additional members nomi
nated or elected, for the purpose of making 
laws and regulations. The Legislative Councils 
of the Lieutenant-Governors of East Bengal, 
the United Provinces, the Punjab antI Durmah 
have been separately constituted under statutory 
powers vested in the Governor-General. It is a 
curiolls fact to note in this connection that s'lh
sequent to the passing of the Indian Councils 
Act of 1861, no new Lieutenant.Governorships 
could be created without Legislative Councils 
accompanying them. In fact, the power to 
to con')titute the latter under the Act seems to 
be derivable from the former. 

In reference to all these Councils, it is neces
sary to note that their constttution consists of 
two elements, the official and the non-official, 
and that they are recruited both by nomination 
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and by election. While the Government, 
Imperial or Provincial as the case may be, is on 
its part empowered to nominate additional mem
bers to the Councils from officials and nOll
officials alike, the constituencies or electorates 
are on their part empowered to elecl members to 
these Councils who may be officials or non
officials. In fV'actice, however, officials are not 
Jsually elected, as this would virtually be equiva
I,:nt to losing the right of electIOn anc represen
lation on the part of the electors electing them. 
The particulars in regard to the formation 
of these Councils will appear from the Regu
lations and the Despatches of the Govern
.nent of India published in the Appendix, and it 
snotproposed to repeat them here. A few facts 
hearing on their constitution may, however, be 
(rawn attention to, to show their main charac
t~ristics. 

The fir~t aOJong these is the proportion Their . 
1 h ffi' I d h fY. . I proportion oetween teo cia an t e non-oucla mem- in the several 

ten; in the Councils. Under the new scheme Councils 

·,)f LDrd Morley, it has been settled as essential 
1hat the official majority in the Viceroy's Coun-
-til should be retained, in order" to enable the 
'Govern ment of India to discharge the cOl1stitu-
tonal obligations whIch it owes to His Majesty's 
Government and the Imperial Parliament." The 
principle of a standing official majority is, 
however, dispensed within the case of all 
Provincial Legislatures, but the proportion 
which this majority bears to the official minority 


