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varies in different provinces, according {o the
view the executive head of each: has taken of
its necessities. The Bengal Government, it wil
be seen, has consented to work with the largest,
while that of Madras has provided its Counci
with the smallest, non-official majority.

This scheme of official and non-official majo-
rities has . been based upon what has been
deemed to be a legitimate constitutional under-
standing, that official members aie bound to vote
with the Government on all Government
measures. There does not, however, seem to be
any statutory warrant for this rule or any war-
rant under the Rules and Regulations framed
under the Councils Acts. The understanding
however, has been a somewhat anomalows
growth in Indian constitutional development,
The position taken by the Government in ths
matter appears to be this. In respect of all mei-
sures of legislation introduced by the Executive
Government, the Governor-General and the
Members of the Executive Council—either
in accordance with the decision at which ther
mav have previously arrived, as embodied in the
Bill or in pursuance of the instructions and direc-
tions of the Secretary of State, which they ar>
bound to carry out—introduce a Bill into the
Council as a ‘Government measure’. In either
case, the Ordinary or Executive Members of
the Council find themselves bound to vote
in favour of the measure they have introduced,

‘and against any alterations or amendments
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thereto, if they are not in conformity with the
plans of the Government. Ir the former case,
their vote is based upon their convictions, and
in the latter case, their vote is based upon the
mandate of the Secretary of State which they are
bound to have carried out through the Council.
The position in this respect was well explained
by the Marguis of Lansdowne in a speech
which he made in the Legislative Council on
the 27th December 1894, when he defended the
position taken by himself and the other Mem-
bers of his Executive Council in supporting the
Cotton Duties Bill in pursuance of a mandate
from the Secretary of State, and against their

own previously expressed views, He said i—

“ So far as the individual action of my colleagues and
myself is concerned, Sir Henry Brackenbury, in the discus-
sions on the last Tariff Bill, and again to-day, has said that
we are bound to obey the orders given by the proper and
constitutional authority. But, for my part, I do not think
that exhausts the guestion, It is claimed that members
must be free to speak and vote in this Council for the mea-
sure they honestly think best. 1 can accept that proposition
only with the qualification that they duly recognise the
responsibility under which they exercise their rights
in this Council. Only in an entirely irresponsible
body can members act entirely as their inclination
leads them. In every legislative body a man must
sit, unless he has an hereditary right, by what in
modern parlance is called a mandate, and that mandate
must be given by some authority. I need not remind you
that, in a Parliament, a man is not free to act exactly as
he pleases ; he is distinctly subject to the mandate he has
received from his constituents ; and practice has shown
that even this is not sufficient, but that to make Parliamen-
tary government effective it has been necessary to introduce
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party management ; and the bonds of party, in the present
day, certainly show no sign of being relaxed. Here we have
no election and 1 am glad to say no party, but every man
who sits here sits by the authority and sanction of Parlia-
ment ; and to say that he can refuse to obey the decisions
of Parliament would be absurd. But that is not all. Parlia-
ment has provided ior the government of the Indian
Empire. The British Raj can be provided for in no other
way. Parliament has allotted his proper place to the
Viceroy, as the head of the Executive in Jndia, and it has
given him a Coancil for the purpose of making laws and
regulations which cannot have powars in which be does
not share. But the Viceroy admitredly is not invested
with supreme authority, but, as I understand, it is by dis-
tinct enactment entrusted to the Secretary of State and bis
Council ; and to speak of this Council as supreme, if that
means that it has.independent and unfettered authority—is
to say what is not the fact.

“I speak with some deference, aiter what fell
from the Hon'ble Sir Griffith Evans; but, with all
respect for his legal authority, I think that he is
not correct in the view Letook that a member of this Coun-
cil is unfettered in the vote he gives here, or that ne could
¢ hand over his responsibility ’ to the Secretary of State. [
am inclined to think that the Hon'ble Mr. Mehta tooka
more correct view of the matter when he said that he
would leave the responsibility with the Secretary of State,
because the responsibility which the Secretary of State
would exercise would be the responsibility which belongs
to him.”

If the Viceroy and the Members of his Exe-
cutive Council could be brought down to the
position which the Marquis of Lansdowne
admitted was the net result of the constitutional
arrangements of the Government of India, it
follows, as a further extension of the very same
theory, that additional members nominated by

the Government froin among its subordinate
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officials are bound to vote, on all * Government
measures,’ in accordance with the declared in-
tentions or policy of the Government, in respect
of every matter on which they are called upon
to vote. In the words of Sif James Westland,
spoken in the debate above cited, ‘“ if the ques-
tion before the Council is a ¢ Government ques-
tion’, the Government will, on the reasons and
principles explained, exercise the whole of its
voling power.”

The effect of this state of things is to alter
the actual position originally assigned to the
Legislative Councils in the Constitution, in all
cases where the Government has an official
majority or a majority which it can create,
control, or influence. Protests have now and
again been made both in and out of the Councils
as to thissomewhat demoralising state of things.
Sir Griffith Evans and Sir P. M. Mehta adverted
to this during the debates in the Legislative
Council in 1894 and, in the Madras Presidency,
the late Sir V. Bhashyam Iyengar, the distin-
guished jurist, submitted a strongly worded
minute against this procedure, last year, when
giving his opinion 1n regard to the new
Reform scheme. “We should be careful,’ said
Sir Griffith Evans in the Viceregal Legislative
Council, “to maintain the position assigned to
us in the Constitution and not to abdicate our
functions or allow the Executive to make laws
when we only register them. The Secretaryof
State and the Executive Council have no legis-
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lative powers and cannot be allowed to usurp
them.” Sir P.M. Mehta considered the position of
the ordinary Members of Council to be different
from that of the additional official members of
Council and claimed that these had, for their
part, more freedom of action.  This, how-
ever, Sir James Westland did not concede in
respect of what he termed ‘Government ques-
tions.” Sir V, Bhashyam Iyengar's opinion
is entitled to the greatest weight on this subject,
as he has occupied the position of both an official
and a non-official member of the Legislative
Council and as he could by no means be consi-
dered to be biased against the Executive Govern-
ment. The text of it appears in a note at the
end of this chapter and is well worth persual by
students of Indian constitutional history.

The enforcement of an understanding
to the effect above referred to, with respect
to the official Members of the Legisla-
tive Councils, is very different from that which
prevails urider the party system in England, and
is much worse in its consequences. In England,
the Party Whips insist on Members of Parlia-
ment voting with or against the Government
according to the party to which they belong, in
respect of all measures irrespective of their indi-
vidual opinions. The ultimate sanction for this is
the power of the constituencies to compel the
Member morally to support the Government
whom they desire to keep in power, or the
Opposition with whom they side. The Govern-
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ment and the Opposition in turn, rest and
count on the supporlt of the constituencies.
Rut, while in the case of Members of Parlia-
ment, the submission to the Whip is purely
voluntary and based on copsiderations of ex-
pendiency and party politics, thevoting to order
of the official Members in the Indian Legislative
Councils, is based upon the official authority exer-
cised by a superior over a subordinate in the
public service, which virtually gives power to
the former to materially alter the legal character
and position of the Legislative Councils and
their Members.

Such being the position of the Legislative No qualifi-
Councils, we may next consider the qualifica- f:,t::i‘:fa{:;
tions necessary for the Legislative Councillors, Councillors
Provincial and Imperial. In regard to the
Members nominated by the Government, no
specific qualification is prescribed under the Acts
or the Regulations. 1l does not seem to be even
necessary that the nominees should be literate
in English; for, we find that among the rules of
business provision is made for having bills or their
purport to be translated in Hindustani or other
local vernaculars for the use of Members unac.
quainted with English, and also provision for one
Member to speak at the request and on behalf of
another Member who is unable to express him-
sel{ in English. Such contingencies are, of course,
of rare occurrence. It is also to be noticed that
the Rules and Regulations now framed under the
Indian Councils Act, 1909, prescribing the qua-
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lifications of Members, are applicable only to
those elected by the constituents and not to those
nominated by the Government. It, therefore,
seems to be open to the Government, theoreti-
cally at least, to nominate to the Council per-
sons who may be ineligible to be elected under
the Regulations for any of the ccnstituencies,such
as bankcupts or convicted persons or others,
The qualifications and disqualifications of
Members elected by the constituencies are, how-
ever, prescribed in great detail under the new
Regulations. lu the first place, there are certain
general categories of disqualification.  Aliens,
females, lunatics, minors, bankrupts, dismissed
public servants, convicted persons, persons
debarred from practice as lawyers and, lastly,
persons who ‘ have been declared by the Govern-
ment to be of such reputation and antecedents
that their election would, in the opinion of the
Government, be contrary to public interests,” —
are disqualified from being elected. In the next
place, any person who is to be elected by any
constituency should, except in one important
instance, himself belong to the constituency
as a voter entitled to elect the candidate of that
constituency. He must, in order to be elected,
be also duly nominated under the rules in force
for each constituency and he must be duly

-elected according to such rules. Some of the

disqualifications can be relieved against by the
Executive Government, but others, from the

-nature of things, could not be so relieved against.
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The term of office of Legislative Councillors is,
as a rule, three years in the ‘case of all elected
candidatzs and three years or less in the case of
members nominated by Government. Every
member elected or nominated is to take the
oath of allegiance before takfng his seat. These,
in brief, are the general qualifications necessary
for the mepbers of the Councils. Special
qualifications are prescribed for special elector-
ates, but these arise more from the nature of
the constituencies which they represent than
from the qualifications pertaining to the candi-
dates themselves,

The constituencies which are to elect Complicated
membersto the Legislative Councils in pursuance constituen-
of the new Rules and Regulations are not so cles
much electoral areas as electoral groups, so
framed as to secure a certain proportion of re-
presentation of classes, interestsand areas, and
for this purpose the power of nomination
is also intended to be used to supplement the
elections. It is hardly possible to bring under
any systemnlic treatment, from a constitutional
standpoint, these various ‘schedules’ of electoral
arrangements, but readers of this book may
be referred to the whole scheme as sum-
marised from the Despatches, Resoultions
and Regulations which we publish in the
Appendix. It may be mentioned, however,
that, while the object and evident desire of the
whole scheme is to secure some amount of real
representation of the wishes and intentions of the
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varied classes of the populationin the country,
it is doubtful whether the complicated machi-
.nery coupled with the intricate manner
in which the electoral groups intersect each
other and also divide themselves off one from
another, is likelv to work as smoothly as its
authors expect it to do. One is reminded of the
complicated and chaotic stale ta which the
electoral arrangements in Eng'and became re-
duced at theend of the eighteenth century by
the variety and antiquity of the franchise,
which led subsequently tothe famous Reform
Bill of 1832. It may also be printed out
that the power of enquring into and decid-
ing the validity of disputed elections, disqualifi-
cations of voters and candidates—involving
questions of title to property under the personal
law of each Hindu, Mahomedan, Malabar or
other, and the assessment of their rental
values and so forth—is vested in the Executive
‘Government, and not in the Courts, at the
instance ot the legislature itself, as in England.
It is hardly possible to exaggerate the
burden which this might increasingly throw
on its shoulders as time advances, To quote
2 remarkable petition which was presented to
the House of Commons in the last decade of
the eighteenth century on an analogous state of
things :(—

“ Your honourable House is but too well acquainted with
the tedious, intricate, and expensive scenes of litigation
which have been brought before you in attempting to settle
the legal import of the numerous distinctions which perplex
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and confound the present rights of voting. How many
months of vour valuable time have been wasted in listen-
ing to the wrangling of lawyers upon the various species of
vurgage-hold, leasehold and freehold. How many com-
mittees have been occupied in investigating the nature of
scot and lot, potwallopers, commonalty, populacy, resiant
inhabitants, and inhabitants at lJarge. What Jabours and
research have been employed in endeavouring to ascertain
the legal claim of boroughmen, eldermen, portmen, select
men, burgesses, and councilmen ; and what confusion has
arisen from the complicaled operation of clashing charters
from freemen, resident and non-resident, and from the
different modes of obtaining the freedom of corporations
by birth, by servitudes, by marriage, by redemption, by
election, and by purchase.”

It has also to beremembered that the franchise
inrespect of the constituencies or electoral groups
above referred to, is distributed in as unsymmetri-
cal and uneven a mannerasthe conditionsof the
country and its people are deemed to demand,
so as to secure the proper representative ele-
ments iu the Councils, and in proper proportions-
Generally speaking, the franchise now conferred
may be divided into three main classes : that of
the normal territorial electorates, that of the elec-
torate composed of the landed interest,and that
of the electorate composed of the Mahomedan
population whose political importance, it has
been decided, requires special representation in
excess of their numericalstrength. The franchise
isalso bestowed to a more limited extent on certain
other special interests, such as those of European
and Indian commerce, the planting, iute and other
special industries. The proportion in which
representation is given to all these interests and



100 THE INDJAN - CONSTITUTION

classes is not in accordance with either their.
numerical strength or their proprietary interests,
Reasons of political importance, special minor-
ity representation and similar considerations
have been set out in the whole scheme as
having guided the Government in arriving at
its decisions as to the numbers of seats to be
allotted to each. The consequense has been
that, from a theoretical point of view at any
rate some electorates have doubleand some-
times treble representation in the different
constituencies to which they belong.

Elective It is, however, not profitable to discuss the

element by : g 5 :

nomeans  Whole scheme at its inception as it were, at the

ever-powerful present moment. 1t has moreover to be remem-
bered that, after all, the elective element is only
one and by no means an over-powerful element
in the Legislative Councils, Provincial or
Imperial. Even in regard to the territorial
electorates, the franchise is bestowed on a fairly
high class of citizens, namely, members of Talug
and District Boards and of Municipalities, a
large proportion of whom . the Executive
Government nominates. Again, though the
mode of election is based more or less upon the
Ballot Act in England, still the power of decid-
ing contested elections is vested in the Execu-
tive Government and not either in the Legisla-
tive Councils or the Courts as was and
now is, the practice in England. Besides,
the powers of the Councillors themselves
in_ legislation and in administration, even
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under the new scheme, are strictly limited.
Experience might perhaps show that the power
of consolidation of the Indian peoples is
stronger than the tendency to isolation and
differentiation, on the existence of which the
Government has had to base its scheme. But
to the student of politics, the present experiment
will be from® many points of view an extremely
interesting one to watch.

Note

[Exiact from a Nole by Sir V. Bhahvam Aiyangar on the
proposed enlargeinent of the Legislative Councils and esta-
blishment or Imperial and Provincial Advisory Councils,
submitied fo the Government in 1908. ]

‘‘ Both under the Indian Councils Act of 1861 and under
the Indian Councils Act of 1892, the Governor-General
in Council and the Governors in Council of Fort St. George
and Bombay, in exercising the power of making laws and
regulations vested in such Councils, repectively, are to
consist not only of the Governor-General, the Governor of
Fort St. George or the Governor of Bombay as the case
may be and the ordinary members of his Council but also
o, certain addilional members whether in the service
of the Crownin India or not, the minimum and the
maximum numbers of such additional members having
been originally prescribed by the Act of 1861
and since raised by -the Act of 1892. The functions
of a Government are both executive and legislative
and the power of making laws and regulations is
no less an important function of Government than its
executive functions, and the fundamental principle of the
Brit:sh Indian constitution is, that the Indian Government
in expressing its important function of legislation should
consist not unly of the individuals in whom the execntive
functions of Government are vested but of a certain number
of additional inoividuals who, in so far as the passing to
aws and regulations is concerned, form as mach a com-
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ponent part of Goversment as the former body of indive
duals, The only difference between ordinary members
and the additional members is that the furmer form a com-
ponent part of Government not only when the Govern-
ment is discharging its legislative functions, but also when
the Government is engaged in discharging its executive
functions, whereas the additional members form a com-
imnent part of Government only when the Government is
engaged in exercising its legislative jurisdiction. It is
therefore opposed to the very constitusion of Indian
Government that at meetings of the Council for the
purpose of making laws and regulations, the individuals
composing the executive Govermmnent should be regarded,
or that they should assert themselves, as the Government,
or as a component part of the Council, separate and distinet
from the additional members of the Council.

Up to 1834, the executive and legislative functions of
each province were vested in one and the same body of
individuals constituting the respective Governments and by
3 and 4 William IV, Chapter B5,the Governments of Madras
and Bombay were substantially divested of their legislative
functions and the Governor-General and his Councillors
were empowered as the central legislative authority to
legislate for the whole of British India, the duty of one of
such Councillors, namely, the fourth ordinary member,
being confined entirely to the subject of legislation with no
power to sit or vote except at meetings for the purpose of
making laws and regulations.

Thus for the first time the principle was intro-
duced enlarging the Council of the Governor-Gene-
ral by the addilion of a member, a paid official, who
formed a part of Government for purposes of
making laws and regulations only. This principle was
further developed by 16 and 17 Vic., Ch. 95, by which, the
Chi ef Justice and a Puisne Judge of the Supreme Court of
Calcufta, as well as four official representative members
<hosen by the Governments of Bengal, Madras, Bombay
and. the North-Western Provinces formed additional

members of the Governor-General's Council for the pur-
pose of making lawa and regulalions only, and the fourth
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ordinary member of the Governor-General's Council was,
like the other ordinary members, given a right to sit and
vote at executive meetings. Under the Indian Councils Act
of 1861, legislative powers were restored to the provincial
Governments and it was provided that for the purpose of
making laws and regulations the Councils of the Governor-
General, as well as of the Governofs of Madras and Bom-
bay were to be re-inforced by the appointment of certain
additional members, officials and non-officials, It will thus
be seen that fram 1833 to 1853 there was one additional
official member in the Governor-General's Council and
irom 1853 to 1861 there were six additional members in
that Council, who were all official; suchadditional members
were undoubtedly, for purposes of legislation, as much a
part of Government as the ordinary members of the
Council, and it was only under the Indian Counncils Act
of 1461 that provision was madefor the appointment as
additional members of non-official persons also, and under
the Indian Councils Act of 1892 not only was the number of
additional rnembers increased, but provision was also made
for the introduction of an elective or quasi-elective principle
in the nomination of such additional members. But the
introduction into the Council of non-official members either
by direct nomination, or by election under statutory
rules subject to the approval of the Governor-General
or Governor as the case may be, can’in no way affect the
constitutional aspect of the question namely, that all
additional members, whether official or non-official,
whether nominated or elected, are the colleagues of the
Governor-General or the Governor and of the ordinary
members of his Council and as such form a component
part of the Government in the exercise of its legislative
functions, and there is nothing in either of the said statutes
affecting the status of the Legislative Council as the
Government for the purpose of mnaking laws and regulations.

Another cardinal principle of the constitution is that not
less than one-half of the persons nominated as additional
members of the Council including the Advocate-General
for the time being shall be non-official persons and that the
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seat in Council of a non-official member accepting office
under Government should be vacated on such acceptance,
there being however no corresponding provision that an
-official additional member vacates his seat on ceasing to be
an official. Notwithstanding the provision of the law that
not less than one-half nt the additiona] members shall be
non-official persons, it' is no doub: possible for the
Governor-General or the Governor as the case may be, to
secure, as has almost invariably been the practice, an
official numerical majority in the compmsition of the
Council by appointing only the minimum proportion
presciibed bv Jaw of additional non-official members,
with the result that an official 1najority can be ensured by
reckoning upon the additional official members voting
with the ordinary members of the Council. The principle
however, of the constitution is not that there need be a
“ numerical official majority " in the Council as now
proposed, but that the numerical majority may be on the
side of non-official members. So far as the relative pro-
portion of non-officials to officials is prescribed by iaw, it
is as already stated that the number of neon-official
additional members should be at least one-halt of the
additional members. I may also beg leave toassertem-
phatically that the notion of an official majority in the
Legislative Council, or the notion that the additional
official members should vote with the ocdinary members
of the Conncil or that the ordinary members of the Council
and the President should vote alike, is entirely opposed
to the fundamental principles of the constitation
as stated above, namely, that- so far as legislation
is concerned, the Government consists of the Gowver-
nor- General or Governor, his ordinary members
and the additional members whether nominated by
him or elected, subject to his approval, and all form but
one component and indivisible part of Government for the
purpose of making laws and regulations : and the division
of this body into the Executive Government supported by
an official majority and a non-official minority correspond-
ing to an opposition to Government is the iniroduction of
a principle which, in British India, is as unconstitutional as
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it would be mischievous in the result. Until the enlarge-
ment of, and the introduction of a duasi-elective principle
into, the Indian Legislative Councils by the Indian
Councils Act of 1892, the fundamental principle of the
constitution as settled by the Indian Couucils Act of 1861
was not departed from, the official and the non-official
members of the Councils co-operating as mambers of one
body and there was no feeling that tne non-official mem-
bers were in the opposition or that the official members
should vote t®gether any more than they should
in executive or other matters outside the Legislative
Council. Neither when the Legislative Council and
the Executive Council were identical, nor, later on
when the Governor-General's Council was fot the purpose
of makiug laws and regulations reinforced by the addition
of certain official members only, was there or could have
been any theory or notion that all the individuals composing
the Council sliould vote unanimously on every measure
before it. A reference to the reports in the official gazette
of the proceedings of the Legislative Councils as constituted
under the Couancils Act of 1861, anl especially to the
proceedings ©of the Viceregal Legislature would show
that, when divisions in the Councils were recorded, it was
by no means unusual that official members were as much
divided among themselves as the non-officials were,
If, in the deliberations of the Executive Council or of the
Board of Revenue, the members are expected to, and doin
fact, express and assert their individual viewsif they are
unable to agree after consultation and discussion,
it seems strange that in deliberations on legislative
measures at meetings of the Legislative Council a
different theory oc practice should prevail by reason of
the enlargement of the Council aad the presence therein
of elected members and that officials should all vote to-
gether irrespective of their individual, deliberate and mature
opinivns. According to the principle of the constitution
of the Legislative Councils in India, there is no difference
between official and non-official members, and it is
because of the importance attached to the Legislative.
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function of Government that in addition . to.the ordinary
members a certain number of additional members are
associated with the Governor-General or Governor and the
policy of the Act is that legislative measures should be
publicly discussed and passed at meetings of such bodies in
accordance with the views of the majority and itis a dis-
tinct violation of this principle that under the sanction of
an unwritlen law a theory should prevail and assert itself
that officials should all vote solidly i-respective of their
convictions and vpinions and that non-offigial members, and
the elected members, in particular, shoold be regarded
and treated as being in the opposition to Government.
Though in regard to  unessential matters where there is a
difference of opinion, it is a matter of comparative
indifference if all the officials should vote together by their
deferring to the judgment of the ordinary member in
charge of the Biil, yet in controversial matters affecting
the principles of the Bill, it will be a distinct violation of
the constilutional principle that they should do so. 1 do no
at all consider this matter from the standpoint of the moral
philosopher but parely from the standpoint of an Indian
constitutional Jawyer and politician wio is convinced of
the wisdom of the constitutional principle in question and
apprehends the evil political consequences of ignoring this
principle and substituting therefor the principle of a atand-
ing official majority accompanisd by the creation in the
Council of an irresponsible opposition. Such has been the
unfortunate and unexpected result of the operation of the
Indian Councils Act of 1892 and it is a matter for exireme
regret that the Government of India should now explicitly
declare in writing that “they counsider it essential
that the Government sheuld always be able to reckon on a
numerical majority and that this majority should be strong
enough to be independent of the minor 8uctuations that
may be caused by the occasional absence of an official
member. The principle of a standing majority is accepted
by the Government as an entirely legitimate and necessacy
consequence of the nature of the paramount power in
India, and so far as they know it has never been disputed
by any section of Indian opinon, that does not dispute the
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legitimacy of the paramount power itself.” Thatis not an
open question and if two men are not able to wield one
sceptre it is idle to dissemble that fact in constructing poli-
tical machinery. 1 am however not surprised at this and
nothing can be a greatler condemnation, by the highest
authiority in India, of the practical working of the Indian
Councils Act of 1892 than that it should publicly declare
that the legislative function of Government cannot be safely
and satisfactorily discharged unless a standing and.
decisive majority eof official votes in the Council can
2lways be reckoned upon. This necessarily implies
not only that there should be a numericril-aﬂiai;l_rinjority
in the Council, but that they should all vote together. 1
was a member of the local Legislative Council for several
years prior to 1892 and for several years subsequent there-
to, and my humble opinion is that the working of the en-
larged Legislative Council has by no means been satisfac-
tory in a political point of view. An opposition has un-
consciously been created and the relations between the
official members and the non-official members and in
particular the elected members are far from being cordial.
There is no doubt that legislative measures are
debated upon and criticised more ably and (reely
by the non-official members than was the case prior
v 1892, but sn far as official members are concerned,
though their number has bLecen increased, fewer of
them take part in debates and the theory, unwritten
though it be, that they should all vote solidly with the
ordinary member of Councilin charge of the Bill has a most.
demoralising effect. As a general rule, with the exception of
one or occasionally two official members who actively assist
the member in charge, the other official members pay little-
or no attention to the debatesin Council and when
meetings of the Council are sometimes protracted, they
atterd the Council much to the detriment of their other
duties. Of course, if the theory is that an official member
is to vate with the member in charge of the Bill and not
according to the opinion which he may form by attending
to and following the debate, it is no matter for surprise,
that instead of paying close attention to the debates in.
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Council he should, while the debateis going on, preier to
attend to his own office work. Since the enlargement of
the Legislative Councils in 1892 there has been a prepon-
derance of leading vakils amongst the non-officials who, by
their training at the bar, have a decided advantage over
their official colleagues, most of whom belong to the Indian
Civil Service the members of which have proved themselves
remarkably successful as administrators by reason of
the fact that their policy hitherto has been one of
decisive action and discreet silence while their official train-
ing is not such as to qualify them to make extempore
speeches or to meet debates in Council.”



CHAPTER VIII
THE INDIAN LEGISLATURES—(continued)

THEIR®LEGISLATIVE FUNCTIONS

From what has been said in the previous
chapter, it will have been perceived that the
Indian legislatures were originally created for a

strictly limited purpose, namely, that of making:

laws and regulations, as a non-sovereign legisla-
tive body subordinate to the Imperiai Parlia-
ment. The progress of constitutional develop-
ment even in India has, however, led to the
enlargement of both the constitution and the
scope of work of these Councils. Both in the
department of legislation and of administration,
their functions are becoming enlarged from
tume to time. The powers of the Councils in
regard to the latter, however, are of very recent
growth and inappreciable, The distinction
between legislation and the other functions of
Government, namely, those comprised under
administration is, no doubt, important from
the point of view of political theory, but as is
usual in all such cases, the line dividing
them is hard to draw and the question
whether a particular act done or required
to be done is an act of legislation, or of

Legislative
and Execu-
tive Acts
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administration is not easy of solution. More-
over, it is very necessary to note that the power
of a statute enacted by the legislature need by
no means be confined to the province of what
a jurist or political philosopher would consider
the domain of legislation. This is as true of
Acts of the Indian Legislative Councils as of
the Acts of the Imperial Parliament, Taxation,
for instance, in England is the undoubted pro-
vince of the legislature, to vote by means of an
Act, and in India legislation is invariably resort-
ed to whenever fresh sources of raising taxation
are proposed. Similarly, there are many fiscal
and administrative etiactments both in England
and in India which could hardly be classified
as legislation. On the other hand, there are
many matters in which, as we have indicated in
the last chapter, the Executive is empowered to
practically legislate by rules and to administer
the rules so legislated.

The only legal distinction, therefore, between
the acts of the legislature and the acts of the
Executive is the method adopted in deciding
onand pursuing a course of action with reference
to the government of the country, This absence
of a clear differentiation of functions between
the legislatures and the Executive is accentuated
in this country by the fact, to whick reference
has been made, that the Legislative Council
practically grew out of the Executive Council.
The Act of 1833 formally enhanced the legisla-
tive power of the Governor-General in Couscil
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by the addition of a Law Member to it, by
abolishing the legislative authority of the
Madras and Bombay Councils (an authority
which was subsequently restored) and by enact-
ing that the body so constitufed “is authorized
to legislate for all persons, places and Courts
within the Companys’ territories ”’, and that the
laws made byseit ““are, subject to disallowance
by the Court of Directors, to have the effect of
Acts of Parliament.” The Council was strength-
ened in 1853 by the nomination of additional
members to it when acting for the purpose of
making laws and regulations. The Indian
Council’'s Act of 1861 formally consolidated,
revised and regulated the legislative powers of
the. Councils. [t also restored subordinate
legislative authority to the Madras and Bombay
Councils and provided for the creation of
further Provincial Legislative Councils in
itesh provinces to be created with Lieutenant-
Governors.

The limitations put upon the power of legisla-
tion which was in general terms bestowed on
the Governor-Generals' Council in 1833 will be
gathered in their detail from the enactments
printed in the Appendix. Generally speaking, the
laperial legislature has power (1) to make laws
for all persons, for all Courtsand for all places
and things within British India, (2) for all Native
Indian subjects of His Majesty whether within
or without His ‘Majesty’s dominions in any
part of the world, (3) for all British subjects of

Powers of
Legistation
of Indian
Councils



112 THE INDIAN CONSTITUTION

His Majestv and servants of the Government
of India who reside in parts of India out-
side British India, (4) for all persons employed
in the Military or Marine Service of His
Majesty in India and (5) for repealing or
altering such laws or other laws and regula-
tions for the timz being in force in British India,
No law s0 mde is to be deemed igvalid by rea-
son only that it affects any of the prerogatives
of the Crown or any of the statutes or laws of
England not applicable to India. * But the Im-
perial Legislative Council (1) has not power to
make any law repealing or affecting the
laws by which the Indian Government has been
constituted, nam:ly, (a) some of the provisions
of the Governmzant of India Act of 1833 and all
the provisions of the Government of India Acts
of 1853, 1854, 1858 and 1839, the provistons of
the Indian Couancils Act of 1861 and (b ) any
Act of Parliament passed since 1861 extending
to British India, and a few minor Acts such as
Acts enabling the Secretary of State to raise
loans on behalf of India, the Army Actand
Acts amending the same ; (ii) has not power to
make any law affecting the authority of Parlia-
ment or any part of the unwritten laws of the
constitution of the United Kingdom of Great
Britain and Ireland whereon may depend in
any degree the allegiance of any person to the
Crown of the United Kingdom or the sovereignty
or dominion of the Crown over any part of
British India ; (iii) nor has power, without the
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previous sanction of the Secretary of State, to
pass any law empowering any Court other than
the High Court to sentence European subjects
of His Majesty to the punishment ofdeath or
abolishing any High Court, Ope restriction refer-
red to above is perhaps of more importance than
others, so far as constitutional rights go,
viz., that whigh refers to the allegiance to the
Crown in clause (ii) above. This has virtually
been interpreted as amounting to a compact on
the part of the subject to bear allegiance to the
Crown and on the part of the King to preserve
the constitutional rights of the subject, contained
in the unwritten laws of the United Kingdom of
Great Britain and Ireland, Mr. Justice Norman,
in the case of In re Ameer Khan, has explained
this aspect of the question in the following
words :—

‘In order to see what is meant by the words * unwritten
iaws or constitution whereon may depend in any degree
ihe allegiance ol any person,” it is necessary to consider
fitst what allegiance is. Every one born within the
dominions of the King of England or in the Colonies or
dependencies, bei g under the protection of the King, there-
fore, according to our common law, owes allegiance to the
King. Every British subject is born a debtor by the fealty
and allegiance which he owes his Sovereign and the State, a
creditor by the benefit and protection of the king, the laws
and the constitution, ¢ Allegiance,’ says Sir William
Blackstone, 'is the tie which binds the subject to
the King in return for that protection which the King
affords to the subject.’ Foremost amongst the
privileges assured to the subject by the protection of the
Sovereign is liberty and security of the person. The Crown
Cannot derogate {rom those rights. Bracton tells usthat
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‘the King is under the law, far the law ‘makes the
King.' The King cahnot interfere with the liberty of
the subject, nor deprive him of any of his rights, - How
absolute soever the sovereigns of other nations wmay be,
the King of England cannot take wup or detain the
meanest subject at bis, will and pleasure.

“ 1 will proceed to consider what are the ‘ unwritten
laws and constitution’ of the United Kingdom which are
alluded to in the section (b). It is well known that the
provisions of the Great Charter and the ®etition of Right
are for the most part declarations of what the existing law
was, not enactments of any new 14w. They set forth and
assert the right of the subject, accerding to what was
assumed to be the ancient unwritten laws znd constitution
of the realm, e

“Now if it be true that allegiance and protection are
reciprocally due from the subject and the Sovereign, it is
evident that the strict observance of the laws which provide

* for such liberty and security ensures the faithful and loving

allegiance of subjects.

“ On the faithful observance by the Sovereign of the
unwritten laws and constitution of the United Kingdom, as
contained in the Great Charler andother Acts which I have
mentioned, depend in no small degree the allegiance of
the subjects. It would bea startling thing to fiad that
they could be taken away by an Act of the subordinate
Legislature. 1t would be a strange thing indeed if a great
popular assembly, like the Parliament of England, had put
into the power of a Legislature which has not, and in the
nature of things cannot have, any representative character,
the power of abro@ating or tampermg with such funda-
“mental laws."”

The net effect of the powersand restrictions
relating to the Indian legislatures -cannot be
better put thap in the words of Lord Selborne
in-the case of Queen v. Burah. He says ;—

* The Indian Legfs’hiurc has powers expressly limited by
the Act of the Imperial Parliament which crgated it, and it
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«<an, of course, do nothing beyond the limits which circom-
scribe -these powers. But when acting within these
limits, it is not in any senscan agent ot delegate of the
Imperial Parliament, but has, and was intended to have,
plenary powers of legislation, as large, and of the same
nature, as those of Parliament itself, The established courts
of justice, when a question arises as to whether the prescrib-
«d limits have been exceeded, must of necessity determine
that question ; and the only way in which they can pro-
perly do so is bysooking to the terms of the instrument, by
which affirmatively the legislative powers were created,
and by which negatively they are restricted. If what has
been done is legislation within the general scope of the
affirmative words which give the power, and if it violates
no express condition or restriction by which that power
is limited (in which category would of course be included
any Act of the Imrerial Parliament at variance with it), it
is not for any court of justice to inquire further, or to en-
large constructively those conditions and restrictions.”
These plenary powers of legislation, which
the Indian Legislatures at present possess, are
the result of the series of enactments which we
have referred to above, "between the years 1833

and 1861 which had changed their original

character of being delegates or agents of the

Imperial Parliament. The delegated authority,
originally in the hands of the Councils, then
Executive as well as Legislative, ceased to exist
with the constilution of plenary Leglslatlve
Councils with additional members, “but the
exercise of the delegated power of ‘ regulation-
making' by Executive authority, continued
without legal warrant for many years in respect
of the administration of territories not brought
within the regular administration of British
Courts and . British laws.... The difficulty,
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however, was found out during the time of Sir
Fitz-James Stephen as Law Member in India,
who placed the power of so-called regulation-
making in the hands of the Executive
on a legal and statutory basis. Under the
Government of India Act of 1870, the
power of making regulations at the
instance of the local Governments concerned
was vested in the Governor-General in Council
in his executive capacity in respect of what are,
by a curious contradiction in terms, called non-
-regulation provinces, or provinces in which,
owing to their backward character, the
regular Indian law and Law Courts could not
be established. The Governor-General in his
own person also has been vested withan
extraordinary power of making Ordinances
baving the force of laws in cases of emergency
for a period not exceeding six months,

The Rule of These vestiges of the tendency to what may
Law in India he termed non-legal methods of Government
in India, are still noticeable here and there
in the Indian Statute Book.- Peculiar powers of
deportation are, for instance, found in Regu-
lations nearly a century old and these have . re-
cently been revived and exercised under circun:-
stances, also deemed peculiar, but their exercise
has been vigorously challenge d both in England
and in India. Subject to these exceptions,
the Indian Constitution may be deemed to be
'as much subject to the rule of law as the British
‘Constitution. What this singylar advantage of
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British institutions meansto India has ot
always ' been grasped by many people who
have a fondness for arbitrary methods and
personal Government ; but students of Cone:
stitutional History will easily discern that
this is, perhaps, one of the most valuable
advantages which the British' connection has’
secured for this country. The value of this
.constitutional principle to India can hardly
be over-estimated and cannot be put better
than in the words of Sir Fitz-James Stephen, who
was a Law Member of the Viceroy's Council
during the time of Lord Mayo's Viceroyalty.
“ Peace and law,” he said, ‘‘go togethery
whatever else we do in India, we must keep:
peace ; and this is strictly equivalent to saying
that we must rule by law.” The remarks of.
this great jurist on the constitutional question-
whether India shall be ruled by law according
to British traditions, or by arbitrary, personal
Zovernment, according to what are fancied to
be Oriental notions, are so apposite that we
-extract them in a note at the end of this chap-
ter, from the chapter on ‘ Legislation ' which he
-contributed to Sir W. Hunters ¢ Life of the
Earl of Mayo.”

While it will thus be seen that the province province of
of legislation has been enlarged wi'h very bene- t‘e"g'iz}‘aum
ficial results to the people of this country, it circum-
has also to be remembered that it hag*ribed
been limited by other circumstances. The
share: of the  representatives of the people
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themselves in shaping them: ig, in the first
place, extremely limited. In thé next place, it
has.been the declared policy of the Govern-
ment not to interfere with ‘the personal law
of- the various communities inhabitating this
country, butto respect and enforce them, as
laid down in their legal text books and as dedu-
cible from their settled customs, ané to maintain
scrupulous regard for the religious and social
usages of the people themselves. The province
of legislation in these directions is extremely
circumscribed, and does not lend itself to assist-
ing social progress to the extent to which it has.
done in Western countries. Interesting ques-
tions, legal and social, arise in connection with
this peculiar state of thingsin India, which it is.
not the province of a student of constitutional
history to discuss or to express opinions vpon ;
but their existence hastn be noted as a constitu-
tional fact tending toshow that the domain
of legislation in India is not as large asin
Western countries where a more homogene-
ous population exists. Legally, of course,
Parliament can legislate” with the utmost
freedom in respect of social and religious
matters in India and in the Indian Legisla-
tures also, measures of legislation affecting
social and religious usages may be introduced,
with the previous sanction of the Governor-
General ; but the declared policy of neutrality
on the part of the Btate in such matters, a policy
which has been solemnly re-affirmed in the
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late Queen’s Proclamation of 1858, makes any:
interference by Government in any way counter.
to the feelings of the people themselves as
unlikely as possible.

The powers of the Provincial Legislatures are Powers of
in general respects co-extensive with those of g‘;l?:{‘gxn
the Imperial Legislature, but only in respect of
the territories gnade subject to their laws. There
are, however, a few important matters excepted
from their competence and reserved absolutely
for the Imperial Council. Apart from the
general restrictions on the powers of the Indian
Legislatures which apply equally to the Provin-
cial Legislatures, the latter have not power to deal !
with matters comprised under Imperial Finance, -
Currency, Posts and Telegraphs; and they
cannot alter the Indian Penal Code, without
the previous sanction of the Governor-General.

All legislative measures passed by the vetoon
legislatures in India are subject to the power Ela?i':llation
of veto on the part of the Crown and of by the
the authorities representing the Crown in India, ﬁ:‘i’:;r:.“ei_
as in the case of all Colonial Legislatures. tatives
Every act passed by a Provincial Legislature
has to receive the assent of the Governor
first and the Governor-General next, where-
upon it becomes law. . It is, however, subject
to subsequent disallowance by the Crown,
on communication of which to India it ceases
to be law. Every law passed by the Legis-
lative Council of the Governor-General has to .
receive the assent of the Governor-General and
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i§ also subject to similar disaowance by the
Crown, According to Sir. C. P.1lbcrt, assent has
usually been withheld on one or more of the
following grounds:—(1) that the principle or
policy of the Act ar of some particular provi-
sion of the Act is unsound, (2) that the Actor
some provision of the Act is wlfra vires of the
Provincial Legislature and (3) that the Actis
defective in form.

Such, in brief, are the powers of the Indian
Legislatures, Though restrictions oan therr
power, constitutionally speaking, are great, the
amount and the character of legislation which
they have produced have been extremely valu-
ible and might form examples to other states
where more advanced legislatures have hardly
succeeded so well in the sphere of law-making
proper. Not that the Indian Legislatures have
not blundered nor that their enactments are
perfect; but they have a record of achievement
respectable and creditable. This is due to
their possession of a special Legislative Depart-
ment as well asa compact constitution which has
enabled the Indian Government to make its laws,
whatever they have been, more systematically
arranged and more thoroughly worked out than,
for instance, in the United Kingdom. In its
Legislative Department, the . Government of
India possesses an office, the fanction of which
is the superintendence of all matters counnected
with the enactment and revision of the laws and
which is under the charge of a member of the
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Legislature. “ The small size of the Indian
Legislature,” Sir Fitz-James Stephen points out,
«the fact that it consists of only one body and
the fact that its duties are purely legislative and
that it has nothing to do with the Execulive
Government, expedite its proceedings to an
extent which it is difficult for any one accus-
tomed oniy t¢ England even to imagine. The
comparative fixity of tenure of the higher Indian
officials and the practice which prevails of
carrying on the legislative business continuously
and not in separate sessions at the end of which
every bill not passed is lost, all give a degree of
vigour and system to Indian Legislation unlike
anything known in England and which I hope
and believe compensate to a considerable ex-
tent for its unavoidable defects and shortcom-
ings.” '

The reforms introduced under the Councils
Act 1909, might to some extent modify the
observations  of Sir  Fitz-James  Stephen.
Symmetry and system in Legislative enact-
ments are not a swmwwn bonuwm in themselves,
nor is simplicity of procedure at all conducive to
soundness and suitability of legislative measures.
The primary need for making legislation popular
and representative of the feelings of the people
whom the laws affect, outweighs every such
consideration, and there can be no doubt that
wmeasures taken towards this result will secure
far better the real object of all legislation, »iz,, to
make them suited to the people, render them
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acceptable to them and obtain willing obedience
to the Acts of the legislature,

The procedure of the Legistative Councils in
the making of laws will be found fully set out
in the rules for the conduct of legislative business,
published in the Appendix. The power of the
Government on its rart to introduce legislation
in the Councils is limited ; in the first instance,
statutorily, by the provisions which we have re-
ferred to in the previous pages and, in
the next place, by the Legislative stand-
ing orders, which have been framed in
conformity with the Acts and in pursuance
of the policy laid down from. time to time
by the Secretary of State and the Govern-
ment of India. There have been many disputes
over questions connected with this matter, affect-
ing the powers of the various Executive authori-
ties responsible for the administration of India,
in introducing legislation. Some of these are.
embodied in the standing orders from which we
have extracted important portions in the Appen-
dix. Special attention might be directed to one
of these which is of more than administrative
significance and has raised and decided a con-
stitutional issue of importance to which we
have already referred in Chapter II, viz, the
extent to which the Government of India is
responsible to the Secretary of State in. the
matter of initiating legislation.
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Note
[Estract from the Chapter om * Legislation under
Lord Mayo” by Sir Fames Fitz-Fames Stephen in Hunter's
v« Life of the Ear] of Mayo ".]

‘ Many persons object not so much to any particulac
laws, as to the Government of the country by law at all. They
have an opinion which I have in some instances heard very
distinctly expressed by persons of high authority, that the
state of things throughout India is such that law ought in.
afl cases to be overridden by what is called equity, in the
locse popular sense of the word. Thatthe Courts of Justice-
ought to decide not merely whether a given contract has
been made and broken, but whether it ought to have been.
made, and whether its breach was not morally justifiable.
In short, that there ought to be no law at all in the country
as far as natives are concerned, but that in every instance;
the District Officers ought to decide according to their
own netions, subject only to correction by their superiors,

In the second place, itis a favourite doctrine with per-
sons who hold this opinion that the Government of India
possesses the absolute power of the 0ld nalive states subject.
only to such limitationsas it has chosen to impose upon
itself by express law. That every new law is thus a new.
limitation on the general powers of Government and tends
‘o dimninish them, and thal there ought to be as few laws.
as possible, in order that the vigour of the executive power
may be maintaired at a maximum,

Nothing struck me more in my intercourse with Indian
civilians, than the manner in which the senior members of:
the service seemed to look instinctively upon lawyers of
all kinds as their natural enemies, and upon law as a
mysterious power, the special function of which wasto.
pravent, or at all events to  embarrass and retard, any-
thing like vigorous executive action, I was once discus-
sing with a military officer of high rank, and in high civil
employ, the provisions of a bill for putting certain criminal
tribes in the North-West Provinces under police
supervision. When I showed him the powers which
it conferred vpon executive officers, he said, “It is
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-quite a new idea fo me -that the law can be any-
thing but a check- to  the executive-power.”

I may give a few illustrations, which will throw i‘ur‘ther
light upon this way of thinking. One of the commonest
of all complaints against Indian law is thatit is stiff and
inelastic, that it does not adjust itself to the exigencies of
real business and so forth, I have heard these complaints
perhaps a hundred timzs and whenever I heard them
1 asked the same question, ‘which particulgr law do you
refer to, and in what manner would you make it more
elastic ' If, as was generally the case, I got no distinct
answer to this question, I used to ask whether the
objector thought that the Penal Code was too definite, and
that it could be improved if its definitions were made less
precise ; and in particular, whether he would like to have
the definitions of murder ur theft,or of any and what other
crime, altered and if so, wherecand how ?  These questions
were hardly ever answered. 1 generally found that nearly
every one,when closely pressed, gave th: same llustrations
as to what he understood by the stiffness and want of elasti-
city of the Jaw. They all referred to those sections of the
Code of Criminal Procedure which require the officer pre-
siding at the trial to take down the cvidence with his own
hand, and their notion of rendering the Code more elastic
was that this reguirement should be relaxed.

These sections are the chief guarantee thata judge actually
does this duty, and does not merely pretend to do it. They
are the greatsecurity for a fair trial to the perscn accused.
Before they were inserted in the code,it was a common
practice for the judges not to hear the witnesses at all, but
to allow four or tive native clerks to take down the evi-
dence of as inany witnesses in as many different cases at
the same time ; and then to form his opinion, not from
hearing the witnesses, but from. reading, or from having
read over to him, the depositions taken bv the native
clerks. In fact, the elasticity which the critics in question
really wished for, appeared to me on full examination to
be elasticity in the degree of attention which they were to
bestow on the most importaut of their owa duties.
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A triend of mine, whilst inspecting an important frontier
district, received complaints from the -officer in charge of it
as to the waunt of elasticity in the existing system; and on
asking what he meant, was informed that he had found it
jimpnsble to punish certain persons whom he knew to be
guilty of murder. His informants would not come forward
as witnesses for fear of the vengeance of the relations of the
criminals, and the law did not permit him to move without
a regular trial. ‘Then,’ replied my friend, ‘what you want
is power to put people to death without any trial at all,
and on secret information which is satisfactory to your
own mind, of which the persons who giveit are not
to be responsible’ This, no doubt, was what the officer
in guestion did want. It bad not occurred to him that the
impunity of a certain amount of crime was a less evil than
the existence of an arbitrary aund irresponsible power,
which would practically have to strike in the dark.

= * *

What 1 wish to ncotice is the gross f(allacy of coudemning
law and legislation in general, because the provisions of
one particular law which allows land to be sold for debts
may be open to question. There is nothing specially re-
fined or technicalin the law in question. What is really
objected is its stringent simplicity. A law which mediated
between the usurer and the landowner, which tried to
secure to the one his just claims, and tothe other the en-
joyment of what he had been accustomed to regard as his
ancestral rights, would have to be far more complicated
than a law by which a judgment-creditor may sell his debt-
or’s land bv auction. In this, as in numberless other instan-
ces, the commonplaces about simple and primitive popu-
lafions and refined systems of law mean merely that parti-
cular laws ought to be altered, which isa reason for, not
against, legislation. To wish to put an ‘end to legislation
because some laws are not wise,is like wishing to put an end
10 tailors because some clothes do not fit. To argue that, be-
cause some English laws are unsuited for some Indian
populations, law in general is not the instrument by which
‘India ought to be governed, isto assume that law is not
‘that which a legislator enacts as such; but a mysteriou
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-something which istn be found in England, and which
:must be introduced bodily into 'India,- if India is to be
-governed by law at all.

The only rational meaningwhich can be ascribed to such
dauguage as I refer to is one which is not expressed, be-
-cause it cannot be avowed. [t is, that the person who
uses it would like the law to stand as jt is, but that the
District © Officers should use thzir own discretion
about putting it in force. Thisis on:y a weak form of the
.doctrine that India ought to be governed, not by law, but
by personal discretion. A law which people may enforce
“or not, as they please, is not a law at all.

The theory that Government by law is not suitable for
“India, and that everything ought to be left to the personal
discretion of the rulers, that is to say, of the - District
Officers, is one of those theories which many persons hold,
‘though no one who regards his own reputation will avow
it. In England, everv one will admit in words that popular
reduction i8 an admirable thing, whilst many persons
couple the admission with qualifications intelligible only
upon the supposition (which is undoubtedly true) that
in their hearts they believe it to be mischievous. In
India, whilst hardly any one will be found to maintain
distinctly that the personal discretion of local rulers, free
from all law whatever, is the true method of Government,
nutnbers of people gualify their consent to the proposition
that the country must be governed by law, by common-
places like those of which I have given specimens, and
which really mean that unfettered personal discretion
would be a much better thing, The unavowed influence
-of this theory acts so powerfully, that it will be by no
means superfluous even now to show how baseless and
mischievous it is. . -

In doing this it is necessary to refer shortly to
common places, which are often forgotten because
they are so familiar. Often as it has been repeated, it is
not the less true, that the main distinction between the
Government which we have established and the govern-
ment which it supeiseded is, tha! the one isin the {fullest
sense of the word 2 government by law, and that the
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other was a government by mere personal discretion. It
is also true that the moral and general results of a govern-
ment by law admit of no comparison at all with those of
despotism. I do not believe that the people of England,
as a whole, would take any sort of interest in supporting a
mere despotism, differing from those of the native rulers
only in the fact thatit was administered by Englishmen.

Government by law is the only real security either for
Jife or property, and is therefore the indispensable con-
Adition of the gréwth of wealth, Thisis no mere phrase,
Before the introduction of law, it admitted of considerable
discussion whether property in land existed in India at all.
It admits of no discussion that the value of funded property
depends entirely upon the limitation of Government de-
mand, and upon the due adjustment of the relations
between the cultivators and the zamindars. Laws, there-
fore, of some kind there must be.



CHAPTER IX

THE LEGISLATURES AND THE EXECUTIVE

Attempted When the function of legislation was
%’gﬂ:;ﬁ;he differentiated from that of administration in
tion by the  British India and entrusted to the hands of the
.';:t%f,fﬁf,"{ﬁc Councils expanded for legislative purposes by
o 1853- additional members, between the years 1833
and 1861, as we saw in the last chapter, it was
found that they had 1o be further strengthened
by the addition of Provincial and other
representatives to assist in the making of laws.
Legislative activity at that period was marked,
and, between the years 1853 and 1861, the
Indian Legislatures modelled themselves on
the procedure of the House of Commons
in England, and not only proceeded to deal
with matters of legislation, pure and simple,
but also with questions .of administration.
They showed what was then considered, in the
words of Sir C.P. llbert, an inconvenient degree
of independence by asking questions as to,
and discussing the propriety of, measures
of the Executive Government—deeming them-
selves competent to, enquire into abuses
and grievances, calling for reports and returns
from the local administrations, debating long on
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questions of public ihterest and: introducing
motions and résolutions™ independent of the
Executive Government. In a despatch of Lord.
Canning at the time, he pointed out that the Coun-
cil had become invested with forms and modes of
procedure closely imitating those of the House of
Commons, that theie were 136 standing orders
to regulate the procedure of a dozen gentlemen
assembled in Council, that, in short, in the words.
ol Sir Lawrence Peel, they had assumed juris-
diction in the nature of that of a grand inquest
of the nation. It is needless to say that the
Legislative Council came into constant conflict
with the Executive Government of those days.
The following, among others, may be cited as
examples of the power which, whether originally
intended to be vested in the Council or not, was
actually exercised by thc Governor-General’s
Legislative Council between the years 1853 and
1861 :—

At the meeting of the Council held on. the 16th April',
1839, Sic Charles Jackson put the following question :—
‘ Whether the Government have taken any and what steps
for the erection of a jail ina suitable climate for the
reception of European or American convicts sentenced to
terms of penal servitude under Act XXIV of 1856567" In
support of the question, he made a long statement giving

Lis reasons for his inquiry; and the answer was alsop
accompanied by a statement at some length, .

On September 6, 1859, the Vice-President (Sir Barnes.
Peacock) called the attention .of the Council to certain
observations made by the Madras .Supreme Court in the
matter of an application by one Gunshamdoss, which obser-
alions were considered by Sir Barnes Peacuck as' at

"
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-reflection on the Legisiative Council. .Then, on the dth
February, 1860, the maiter wag by a motion
referred to a select committee. and the report
-of the committee was presented on the 25th February
1860, when Sir Barnes Peacock moved the follow-
ing resolution thereon, wiz., “ the remarks of . the
learned Jadges of the Supreme Court of Madras on Act
XVIof 1859 in delivering judgment on the 8th August,
1859 on the case of Gunshamdoss, were unwarranted by
the facts and were wholly unjustifiable.”’+ In moving the
resolution, Sir Barnes Peacock made a very long and
interesting speech in the course of which he said that the
members of the Legislative Council were as independent
as the learned Judges of the Supreme Court of Madras and
generally defended the conduct of the Legislative Council
against the attacks of the Supreme Court. Mr, Sconce, Sir
Charles Jackson =znd 3icr Bartle Krere and the Right
Honourable Mr. Wilson ail took part in the debate. The
original motion was eventually withdrawn and a resolution
that the report of the select cominittee be adopted and
transmitted to the Secretary of State for India was unani-
mously agreed to.

On the 18th August, 1860, Sir Mordaunt Wells rnse to call
“the attention of the Council to the evidence given before the
Indigo Commission by the Hon'ble Mr. Eden, # member
of the Bengal Civil Service, so far as his evidence referred
to the administration of Criminal justice in Her Majesty's
Sapreme Court.” In thus calling the attention of the Council
to the subject, Sir Mordaunt Wells made an elaborate
speech quoting facts and figures in defence of the Supreme
Court of Calcutta against the charge made by the Hon'ble
.-+ Ashly Eden, that the Supreme Court and the Calcutta
Jury were partial to Europeans accused of offeaces.
Sir Bartle Frere, Mr. Forbes, Member for Madras, Sir
Barnes Peacock and Mr. Sconce, all spoke on the subject.
On the 16th December, 1860, Sir Barhes Peacock moved
that Government be requested to furnish several items of
information specified in the notice of motion in respect to
-certain grant by the Government to the descendants of
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Tippw Sultant of Mysore. The Vice Presidesit made a most
vehement and eloquent speech in support of his meotion.
The motion was opposed most vigorously. by Sir Barlle
Frere and others on behalf of the Exccutive Government.
The Council was divided and the votes were equal in
number. Sir Barnes Peacock in the chair as Vice-President
gave a casling vote in favour of his motion which was
carried, -

Theinformation asked for by the resolution was substan-
ially given by tife Government on the 22nd December,
1860 whenj Sir Charles Jackson in the absence. of Sir
Barnes Peacock expressed his gratification and said that
the message granting the information '* would increase
that confidence which the Council had in the Executive
Government and would promotes that harmonious action
between the Executive Government and the Council whieh
was so greatly to be desired.”

The activities of the Council at thistime and
the lively disputes which it had with the Execu-
tive Government finally led to an address of
the Legislative Council for the communication

to it of certain correspondence between the

Powers of
Councils
curtailed by
Act of 1861

Secretary of State and the Supreme Government .

of India. These, together with the differ-
ences which arose between the Supreme Gov-
ernment and the Government of Madras
on the Income Tax Bill and the doubts
which had been raised as to the validity of
laws introduced into non-regulation provinces
without enactment by the Legislative Council,
finally led to the revision and consolidation of
the laws in regard to the Indian Councils in gene-
ral. The lndian Councils Act of 1861 provided
* most effective check against any interference
of the Legislative Councils with the Exécutive
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-even by way of advice or suggestion. Under
section 19 of that Act, it was enacted that no
business shall ‘be transacted at a Legislative
Meeting of the Governor-General's Council
other than the consideration of measures intro-
duced or proposed to' be introduced "into the
Council for the purpose of enactment or the
alteration of rules for the condugt of business
~ at Legislative Meetmgs, and that no motion
shall be entertained other than a motion
for leave to introduce a measure into Council
for the purpose of enactment or having reference
to a measure introduced or proposed to be
introduced into the Council for that purpose, or
having reference to some rule for the conduct
of business: Similar restrictions were imposed
on the Provincial Legislative Councils.
Restrictions - These : restrictions were somewhat relaxed
slightly by the Indian Councils Act of 1892, which
relaxed by ) . . -
Acts, of 1892 permittéd (1) the asking of questrons in
and 190%  rooard to administrative matters, under strictly
limited conditions, by the Members of Councils
and the eliciting of answers thereto, and (2)
the explanation of the annual Finarcial State-
ments of the Imperial and Provincial Gowern-
ments in the respective Councils and a general
discussion ‘of the same by the Members. = ‘TFhe
Indian Councils Act of 1909 has further pelaxed
the limitationsimposed by the Act of 186X fieniting
the business of the Council to purely.legislitive
matters, by .empowering the Governor-General
- in Council  and the Provincial Goverdments.to



rHE LEGISLATURES ANY THE EXECUTIVE 133

make revised rules () for allowing supplemen-
fary questions to be put along with interpel
lations in the Council,: (b) for moving resolu~
#ans on the Financial- Statements presented
to the Councils, and (¢) for moving resolations
on'matters of general public interest at meetings
of the Legislative Couricils. It is doubtful if the
estent of what*we may call concessions, thus
granted to the Legislative Councils; in allowing
them to deal with matters of administration,
amount to a restoration of the position which
they occupied and exercised under the Act of
1853. It may be pointed out, however,that under
theAct of 1853 the powers of the Council,if they
existed at all, were unrestricted by any legib-
iative limitation and ' controlled only by the
~standing orders above referred to. The express
limitation on the powers of the Councils imposed
by the Act of 1861 is not repealed by the
indian Councils Act of 1909, but only modified
to the extent to which the rules framed by the
Governor-General in Council or the Provincial
Governments may relax it, while the provincé of
such concessions as the Executive Government
may grant in this behalf is expressly forbidden
to be widened by the Legislative Councils
under their power of making rules for the con«
duct of business.

It istoo early to decide to what extent the

Extent of
present

powers of the Legislative Couricils to criticise powers

and control the administration might: be' deve-
oped nnder the rnles now framed by the Exe-
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cutive Government. On the one hand, the
Executive Government may fot make such
rules as to nullify in effect the privileges that
have been granted; on the ather hand,the Legisla.
tive Councils or their members may not so far
extend the letter of the rules asto defeat the
express limitations imposed on their powers by
statute. The rules themselves whech have now
been framed by the Governor-General in Council
fou this purpose will be found in the Appendix.
They are divisible into two sections, (1) those
dealing with the powers which the Legislative
Councils are now invested with in discussing
and proposing resolutions on the Budget and
(2) the powers which they are invested with in
obtaining information from the Executive
Government and in discussing questions of
general public interest. The former are dealt
with in the two subsequent chapters dealing
with Indian Finance. The latter, which concern
the more general respects ol administration,
may be dealt with here.

The utmost powers which a Legislature coul
exercise overan executive, winom it can direct-
ly or indirectly control, are exemplified in the
practice of the British House of Commons to
wards the Ministers of the Crown and the
Departments of State. As the rules which have
aow been framed have, according to thet
Government of India, been to some extent
framed wupon the practice of the House
of Commons, it is useful to cuntrast the exact
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limits of the steps now taken in India with those-
obtaining in Parliament. In‘theory, of course,
the Executive is not in England subject to_the-
control of Parliament, but in practice
mimsterial responsibility to Parliament has
been more completely enforced in England
than in any other modern democratic state. As
Professor Digey has pointed out: * There is not
tobe found in the law of England an explicit
statement that the acts of the Monarch must
always be done through a Minister, and that all:
orders given by the Crown must, when express-
ed in writing, as they generally are, be counter-.
signed by a Munister. Practically, however,
the rule exists,as the custody of the various.
seals of the Crown is in fact vested in several
Ministers of State. What the law of England
providesis that a Minister who takes part in
giving expression to the Royal Will is legally res-
ponsible for the actin which he is concerned,.
and he cannot get rid of his liability by pleading
that he acted in obedince to Royal orders’’.

Thus, the acts of the Executive are brought
under the control of the law of the land, and
this constitutional principle equally applies to-
the acts of the Executive in India, except in so
far as the laws themselves may provide immu-
nity from legal consequences in respect of acts.
done under such statutory powers. The
tendency to grant such immunity is, no doubt,
very much greater in this country than in

England,mainly owing to the fact that a British
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Parliament is unlikely to tolerate any such
infraction of its rights in respect of the affairs
of its own country, There are no doubt
in England other weapons in the hands
of Parliameént by which the Executive is made
subject to the complete control of the House of
Commons, such as the power of impeachment,
<censuring et¢, but the ordinary legal power
which enables the: House of Commons “to
insist that the Ministers shall answer what are
deemed proper questions and shall carry out
resolutions which are the outcome of the
deliberate will of the House of Commons,’s is,
according to the late Professor Maitland,
“in the last resort the power of with-
holding - supplies or of refusing to legalise
the existence of a Standing Army.” In the
absence of any such powerin the Indian Legis-
lative Councils, it is obvious that the effect
which their resolutions may have on the Exe-
cutive will be conditioned by the merit of
the resolutions themselves, by the extent lo
which they' express general or popular will
and, this is the most important consideration,
by the extent to which the Executive deems
fit to accede to such expression of popular will
in the Councils.

The usual methods adopted by the House of
‘Commons in England in respect of administra-
tive matters fall under three heads, namely, (1)
the 'practice of ‘Parliament in regard to asking
for 'information from the Executive, by means
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of ‘questions or by motion for papers relating
to matters of administration, (2) the exercise
of what we may term an inquisitorial power by .
the House of Commons in respect of the ad-
ministration of public affairs in any departinent
of State, by the appointment of Select Cominit-
tees or Commisions—either with a view to
make the results of such inquiries the basis for
legislation or with a view to introduce adminis-
trative reforms—and (3) by the practice of
moving resolutions on all matters connect-
ed with administration, including motions of
censure on the conduct of Ministers or of
their departments and motions for adjournment
on the refusal of any minister to give informa-
tion to the House or to comply with other
similar requests on the part of members., The
general principles on which the above rights
are based are laid down by Sir Erskine Mdy in

the following terms :—

“ The limits, within which Parliament, or either
House, may constitutionally exercise a control
over the Executive government have been defined
by usage upon principles consistent with a true dis.
tribution of powersin a.free state and limited monarchy.
Parliament has no direct control over any single
department of the state. It may order the produc-
tion of papers for its information ; it may investigate the
conduct of public officers and may pronounce its opinion
upoa the manner in which every function of Government
has been, or ought to be discharged ; but it cannot conveiy
its orders or directions to the meanest executive officer nn
relation to the performance of his duty. Its power over
the executive is exercised indirectly, but not the less
¢ffectively, through theé responsible Ministers of the Crown:
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These Ministers regolate the duties of every department
of the State, and are responsible for their proper per-
formance to Parliament as well as: the Crown. If
Parliament disapprove of any act br policy of the
Government, Ministers must conform to its opinion
or forfeit its confidence. In this manner the House
of Commons, having become the dominant power of
the legislature, has been abie to direct the conduct of the
Government, and contral its executive administration of
public affairs, without exceeding its constitutional powers."

‘“ Every measure of the ministers of the Crown ™ says
Lord Grey, ‘ is open to censure in either House ; As that
when there is just or even plausible ground for objecting
to anything they have done or omitted to do, they cannot
escape being called upon to defend their conduct, By this
arrangement, those to whom power is entrusted are made
to feel that they must vse it in such a manner as to be
prepared to meet the criticisms of opponents continually
onthe watch for any errors they may commit, and the
whole foreign and dowmestic policy of the nation is sub-
mitted to the ordeal of free discussion. "’

Powers of We may now proceed *o consider how far or
éﬁf‘;’; g"f‘;}"'how little the new rules framed by the Governor-
interpella-  General in Council, in respect of the discussion
Hon, of administrative matters by the Indian legisla-
tures, bear resemblance to the practice of Parlia-
ment.To take the question of giving information
to members of the Legislature, we may point out
that the English practice is based on the principle
“ that it is imperative that Parliament shall be
duly informed of everything that may be neces-
sary to explain the policy and proceedings of
Government in any part of the Empire and the
fullest information is communicated by Govern-
ment to both Houses from time to time upon all
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matters of public interest.” Information:s, of.
course, withheld on the ground that public inter-
ests will suffer by their disclosure and Minisfers
cannot be compelled to give the same ;but when
Ministers do so, they take the responsibility for
so doing and if the House isof a contrary opi.
nion, the member who asks for information can
move for the adjournment of the House or move
a resolution asking the Minister to furnish the
information, The powers of interpellation
given to members of the Legisiatures in India
proceed on the reverse principle that the
Government is not bound to give any inform-
ation except such as it deems necessary to give
in the public interests, and it is a question whe-
ther the power of moving resolutions now vested
in the Councils under the rules extends to moving
resolutions asking for information or for adjourn-
ment, which is doubtful, The practice of putting
supplementary questions in England has been
developed into what we may term a fine-art,
both on the part of those putting the questions
and on the part of those Members of Govern-
ment who answer them. Whether the strictly:
limited power of putting supplementary ques-
tions which has been granted this year to the
Indian Councils, subject to the wide discretion
vested in the President in respect thereof, could,.
and is likely to, be developed into a weapon of
of heckling the Executive,as is done in En-
gland, it is too early to prophesy.
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‘We may next consider the practice as
to the appointment of Select Committees.
The appointment of Select Committees in the
Indian Legislatures in respect of legislative
measures introduced in the Councils has
been used with very great benefit to the
public interest, and in this respect this
practice has been deemed to be a whole-
some and advantageous = variation from the
practice and procedure of Parliament in Enpg-
land with respect to Bills which are usually
discussed in- committees of the whole House
and are voted upon more or less onparty lines
and passed after the third reading. There seems
to be nothing in the new rules preventing the
Government or any member to move for the
appointment of Select Committees of ithe
Councils to enquire into matters of administra-
tive reform or of administrative abuses, and it
is sufficient to note that having regard to the
nature of the constitution of the Councils,
mixed committees of official and non-
officials appointed for those purposes may
be the best suited to advise as to the
-course of action to be taken by the Govern-
ment. Of course, there is no scope for dis-
cussion of questions of public interest on, what

are usually termed in the House of Commons,

motions to go into committee, or motions for
adjourment before the orders of the day are
bépun; soasto allow discussions in Council on
-questions of urgent public interest and an oppor+
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tunity to the Executive to furnish the Councils
with a statement of its policy or its procedure in
regard to urgent adminstrative matters.

It is, as has been pointed out already, quite
possible that if the powers now entrusted to the
Councils are used with care, wisdom and discri-
mination,precedents and procedurg analogous to
those of theHouse of Commons might gradually
grow up and might serve as a useful means, if ‘not
of directly controlling the Executive,~—a poweér
which, under the present constitutional
arrangement of the Governmentof India, it is.
impossible that the Council could possess—at
least of directing the Execntive into correct and
proper channels in regard to administrative
policy and administrative action. '
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CHAPTER X
THE COURTs AND THE CONSTITUTION

A description of the judicial system of the
Indian Empire and the powers and duties of
Courts is easily available in many recognised
text books. In the pages of Cowell's “Courts and
Legislative authorities in India” will be found
an exhaustive discussion of how the jurisdiction
of Courts, established under the authority of the
BritishGovernment,arose and becaine established
throughout the country and by what laws and
rules they are now regulated. Itis, therefore, not
attempted to re-produce their substance here, nor
to discuss the questions arising out of the Indian
judicial system in itself, which are mainly of
interest to the student of law rather than to the
student of the Constitution, who is principally
interested in the relationship of the Courts to
the various e.ecutive and legislative bodies.
It is usual to talk of the English Counsti-
tution as resting on a balance of powers and
as maintaining a division between the exe-

‘cutive, legislative and judicial bodies. Such

a distinction, though not quite accurate
-as to actual facts, as was pointed out in
-an earlier Chapter, rests upon the definitely
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recognised principle of the supremacy of the
British Parliament and the supremacy of its
{aws, to which both the Courts and the Execu-
tive are subject, The Executive of the English
Constitution, though distinct from the legisla-
tare, have been made completely subordinate to
it in actual fact. The growth of constitutional
principles ang understandings have brought the
Crown and its servants, in whom the theory of
the English Constitution vests the executive
authority, into entire subjection to the autho-
rity of the legislature. Oa the other hand, the
position of the Judges, though of unquestioned
subjection to the law of the land, has been made
independent by placing their office on a per-
manent tenure and raising it above thedirect
influence of the Crown or the Ministry to whom
they might have owed their original appointment.
This nter.relation of the three organs of
Government necessarily underwent alterations
when applied to the case of territories governed
by non-sovereign legislatures within the British
Empire. The legislatures of the Colonies and
of India are, as pointed out before, subordinate
jaw-making bodies, and it has, therefore, become
the necessary function of the Judges of the Courts
of the land to interpret the law made by these
legislative authorities and to decide whether
they are within or beyond of the scope and
competence of their respective authority. The
Courts, therefore, both in India and in the
Colonies, are empowered to pronounce on the
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validity or constitutionality. of laws made by
their respective legislatures. - The position
of the Judges of His Majesty’s Courts. both iy
the Colonies and in India has consequently been
made one of independence of both the legisla-
tures and of the Executive of these territories.
Since the days when Parliament began to
seriously take upon itself the respongibility of the
administration of this country, it has pursued
the definite policy of esablishing His
Majesty’s Courts in India, owing their
authority to the Government at Home’
(and not to the Company in India) and
exercising jurisdiction subject to the sovereiguty
of Parliament. This has been  deemed as a
necessary concomitant of the introduction of
British institutions into this country, as well " a3
elsewhere in the Empire. The Regulating Act
of 1772 recited that the Charter Act which
authorised the East India Company to establish
courts did not “ sufficiently provide for the due
administration of justice in' such a manner as
the state and condition of the Presidencies - do
and must require ”, and empowered His Majes-
ty to establish by Charter a Supreme Court of
Judicature at Fort William, consisting of a Chief
Justice and three other Judges exercising all the
powers which the King’s Courts might exercise
in England. How far this Court was deemed
to be independent of the Executive and the
Legislatures in India—that is, the Governor-
General and his Council-—can be easily inferred
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from the famous disputes which arose between-
this Court and the Governor-General's Council,
which nearly reduced the Government of Bengal
{o a deadlock and necessitated the interfecence
of Parliament to remove some of the anoma-

lies which then arose. The Supreme Court at
Calcutta and those at Madras and Bombay

which were, later established, were in fact
originally created for the purpose of acting as
a check upon the powers of the Government
then administrating the affairs of India, and
especially over English residents in India. It
was considered at the time, as Sir Fitz James
Stephen points out, “ not without reason, that

by establishing courts independent of the local
Government, armed with somewhat indefinite
powers and administering a system of law of
which they were the only authorized exponents,
a considerable check might be placed upon the
despotic tendencies on the part of the Govern-
ment. The effect of this policy was, in the first
place, to produce bitter dissensions between the
Government and the Supreme Courts both at
Calcutta and at Bombay and,in the next place, to
set the Supreme Courts and the English law of
which they were administrators before, the eyes
of every European in India, as representatives of
a power not only different from, but opposed in
spirit and principle to, the powers of the Govern-
ment.” This antagonism between the two au-
thorities, the Governor-General in Council pos-

sessing legislative and executive -functions and
10
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the Courts of His Majesty, both simultaneously
established by the Regulating Act, was eventual-
ly tided over by a series of enactments which
enlarged and differentiated the legislative
power from the executive and placed the
authority of the Supreme Courts and of the High
Courts which succeeded them, within bounds
considered compatible with smooth and
efficient administration.

The Judges of the High Courts, with reference
to the Indian Legislatures and the Indian Exe-
cutive, then, do standina position of independ-
ence. They owe their appointment to
Letters Patent from His Majesty, though the
Governments in India may be and often are
consulted as to their choice. They hold office
during His Majesty’s pleasure, and in this
respect essentially differ from the-Judges of the
British High Court of Judicature, who can only
be removed upon an address to His Majesty by
both Houses of Parliament. The function of the
Indian High Courts is to administer justice ac-
cording to the law of the land, namely, the laws
of the Imperial Parliament- and the laws of the
Indian Legislatures passed within the scope of
their respective authorities, and according to the
customs and usages of the communities inhabit-
ing this land. While the position of the Judges
has thus been made one of security against any
improper influence of the Executive in India
itself, the corrupt or improper exercise of their
own powers was guarded against in the Regulat-



THE COURTS AND THE CONSTITUTION 147

ing Act of 1772 by vesting the power to punish
them for the same in the Court of the King’s
Bench in England, and for this purpose the
Governor-General and the Governors in
Council were made judicial authorities to take
evidence and transmit the same to the
Court in. England when asked to do so. This
provision hgs been reproduced in the collection
of Statutes relating to British India, and
we presume it applies to the Judges of the present
High Courts which have succeeded the old
Supreme Courts. The Judicial Committee of the
Privy Council, constituted bv an Act of 1833,
1s the highest judicial authority in respect of all
judicial matters arising in India.

The composition of the High Courts and of Combination
the Courts inferior to thew bas, however, to some Zf} :’;z‘z‘:g::
extent, told upon their independence in relation functions
to the Executive, which the judiciary was expect-
¢d lo possess under the original statutes. The
position of the Judges of inferior courtsis, so far
as their discharge of judicial functions within
their respective spheres is concerned, theoret-
ically at any rate, one of independence of the
Executive. The conduct of the Executive and -its
officers and the constitutionality of Indian Acts,
in so far as they may come before them for judi-
cial pronouncement, ought to be treated in the
same way asany superior Court ought to treat it.
The judges of the inferior courts are subject, no
doubt, to the administrative control of the High
Court, but the executive government, in the case
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‘of 2 large number of them, has 2 gobd' deal of
‘voice in deciding their prospects and promotion.

4n the case of judicial officers who are Magis-
trates exercising criminal jurisdiction, the posi-

“tion of the executive officers of the Government

is 'such as to permit of interference, sometimes
serious,with the independence of the subordinate
Magistracy in the discharge of their functions,
The combination of executive with judicial func-
tions in the same hands, which so largely pre-

-vails, however necessary or expedient in some

circumstances it may be, has undoubtedly result-
ed in makig the actual discharge of judicial

‘duties appear much less independent than was

intended to be. Legally, of course, the two
functions are clearly distinct, and the union
of them in the same officer is only a matter of
administration. The law does not recognise
the prosecutor and the judge acting together in
the same person, or in the same body of perzons
related to each other as superior and subordi-
nate. On the other hand, the law does clearly
distinguish between Magistrates and Judges
who try cases and the prosecutor and police
who prosecute and investigate. It is the union
in practice of the two functions that has gone
to interfere with the principle of the separation
of functions on which all British institutions

. have been framed.

There are, moreover, in India a few' exemp-
tions from the authority of the courts which. are
mainly of historical importance. The position
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and prestige of the Governor-General and the
Governors of the Presidencies has been enhan-
ced from the time of the Regulating Act by the
provision contained in it, that they shall, be
personally exempt from the orlgmal]unsdnptmn,
civil or criminal, of the High Court or from arrest
or imprisonment in any suit or proceeding: of
that;Court. ® The Chief Justices and the Judges:
of theseveral High Courts are also similarly
exempted. It has also been provided that an
order in writing of the Governor-General in:
Council is a full justification for any act which
may be - questioned in any civil or criminal.
proceeding inany High Court, except so far as
the acl extends to any European British subject
ot His Majesty. The abuse of the authority oc
power, vested in the Governor-General and: the
Members of his Council is provided against by
vesting an .authority to deal with them in the
Court of the King's Beach .in England and the
High Court has been authorised, as the Gover-
nor-General and Governors in Council have
been in respect of the High Courts;, to take
and transmit evidence to said Court in this
behalf when asked to do so.
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CHAPTER XI
INDIAN FINANCE

No account of the Indian Constitution can
be considered complete without a®brief des-
cription of Indian Finance. The total revenues
of this country amount annually to more than
85 millions sterling and the total expenditure
amounts to a like figure. The sources of these
revenues are as varied as the purposes to
which they are .applied. We are not here
concerned with the principles according to
which the revenues of this country are raised.
They vary from the extreme English concep-
tion of laissez faire to the equally extreme
German conception of land and railway
nationalisation. The history of Indian Finance
is full of examples of financial statesmanship no-
table alike for resourcefulnessand for success.
Few modern states will furish adequate parallels
to them. The study of Indiin Finance, from a
scientific point of view, has yet to be made
in any serious fashion by students of
Indian Politics or Economics. A proper
presentation of its wvaried features and
interesting tendencies during the last half-a-
century and more is itself matter for a separate
volume. Such a task is beyondthe limits se
for this book. All that is essayed here is merely
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a brief examina&n of the relation that, under
the present Consftution, exists between finance
and government.

Ry Section 2 of the Government of India
Act, 1858, all the revenues of this co'ur_if‘ry,
from whatever source derived, are received for
and in the name of His Majesty and must be
applied to the purposes of the Government of
India alone. By Section 41 of the same Act, the
expenditure of the revenues of India, whether
in India or elsewhere, is subject to the control
of the Secretary of State in Council, and
every grant or appropriation of such revenues
cannot be made without the concurrence of the
majority of votes at a meeting of the Council
ol India,

Indian public expenditure is either incurred
in England or in India, roughly speaking.
Expenditure in England is incurred only on
the authority of the Secretary of State in Coun-
cil; expenditure in India is incurred by
the Government of India according to rules
approved by the Secretary of State in Council.
The sphere of expenditure, therefore, within
which the Government of India may be said to
have an unfettered discretion, is thus limited. To
cite one example, no new appointment carrying
a salary of over Rs, 250 per mensem can be
created by the Government of India without
the Secretary of State’s sanction. In India
itself, expenditure may be divided iuto Imperial,
Provincial and Local, though all expenditureis

Control of
Indian reve-
nue and ex-
penditure
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brought into ‘the accounts of the Government
of India:

All revenue is raised in India. - For con-
stitutional purposes, it is sufficient to classify
this revenue under two principal heads (i) that
which has a legislative sanction and (ii) that
which has not. The revenue derived from salit,
customs, excise, assessed-taxes, prowincial rates,
stamps, registration and opium, come under
the first head. The two considerable items under
the second head are tributes and contributions
from Native States, and land revenue, Tributes
&c., from Native States form a class of revenue
arising from the foreign policy pursued by the
Government and foreign policy is, and largely
ought to be, least controlled by the Legislature.

There appears, however, to be no constitutional
reason for removing the item of land revenue
from the sphere of those which require legislative
sanction. This exclusion is generally justified on
the ground that, ever since the days of Manu,
the State has been entitled to have a share of the
produce of the land from the cultivator. This
customary right to a Rajabhagam, is said to be
inherent in the British Government as the suc-
cessors of the ancient Hindu Kings and is being
enforced by such rules and according to such
principles as the Executive have chosen to
fix for themselves. Whether such a position
could be considered sound from a modern finan-
cier's point of view is a question that need not
be; discussed in detail here. One argument may,
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however, be stated in reply to it. -In hisFinan~
cial Statement presented on the 18th Feb, 1860,
the Right Hon’ble James Wilson justified the im-
position of frseh taxation by quoting the authority
.of Manu and proceeded as follows :—“Now, I
must say that there is latitude enough here for the
most needy Exchequer and for the most vora-
cious Minister : a twenty per cent. income-tax
upon profits ; a tax varying from two to hve
per cent. upon accumulated capital ; a share of
almost of every article produced . . . I should
imagine that revenue laws of the ancient Hindus
must have been contributed to the sacred
compiles by some very needy finance minister
of the day ! ” And yet, though authority is found
in Manu for income-taxes, customs and ex-
cise, all these have been imposed and are
to-day collected only under legislative sanc-
¢ion. 1f afax on income—a share of profits,
as Manu put it—requires an Income Tax Act,
why should a share of agricultural produce be
levied without a legislative enactment? Into the
vexed question of whetherthe landrevenue is rent
or tax, it is again unnecessary here to enter. lts
assessment and collection are dependent purely
on executive discretion and no one who pays
lznd revenue has the right to question in a
Court of Law the justice of the burden that is
imposed upon him for the purposes of the State;
The exclusion of land revenue from the pro- ginancial and

vince of the Legislature practically removes be- constitutional

. drawback
‘tween 40 and 50 per cent. of the net public reve- ghr:::o:c )
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nues from any sort of control. Two considera-
tions may be urged in this connection from a
financial and constitutional stand point :—
(a) The amount realised as land revenue
—which over a large part of India i3 sub-
ject to periodical revision-—has grown and
is growing and the funds al the disposal of
Government are thereby swellede Expendi-
ture, therefore, also tends to increase in order
keep pace with the increased revenue (b)
when a surplus occurs and the Finance Minister
casts about for the best means of effecting
reduction of taxation, he finds himsclf unable
to give any substantial relief to the class which
pays the Jargest slice of the public revenue and
which also really parts with the largest propor-
tion of its income for the needs of the State.
And, no wonder, he certainly cannot make any
suggestions for reducing the amount taken as
land revenue, because the prinriples of its assess-
ment are not ixed by legislative enactment.
He has, therefore, to fall back upon the abolition
of a few unimportant cesses on ;land or upon
the reduction or abolition of other taxes which
have hLeen sanctioned by the legislature. It
seems to the present writer unnecessary to
further press this constitutional objection
against the present method of making
land revenue assessments. The recent Royal
Commission on Decentralisation has recom-
mended the placing of these assessments
on a legal and statutory basis and it is to-
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be hoped that that recommendation will be
acted on. :

It may, therefore, be stated thatall fax- Taxation
afion in India, except the one item of land a‘;i:l:{um
revenue, has to be voted by the Legislative
Council. Such, at any rate, has been the
practice—the constitutional convention, if we
may so put ite—though there appears to be no
dehaite statutory prohibition apart from the
principles of the English Constitution, in the
way of the Executive Government imposing a
tax without reference to the Legislative Councils.

With regard to public expenditure, however, E::;::::‘;hd
the Executive both in practice and in theory in expendi-
has been absolutely uncontrolled. How far tvre
the reformed Councils will be able in future to
exercise any control in this matter will be dis-
cussed in some detail in connection with the
Budget.

Originally, the administration of the whole
of Indian Finance was vested in the Govern-
ment of India, a task which, with the growing
development of the country, became both diffi-
cult and inefficient. © A policy of decentralisa-
tion was initiated by Lord Mayo's Govern-
ment in 1370 and the ‘ Provincial Contracts’
came into existence. This policy has been con-
siderably improved and developed of late. It
must be clearly borne in mind, however, that the
various Provincial Governments are merelvre-
positories of financial powers delegated to them
by the Imperial Government. Within the sphere
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limited by-the provincial settle nents, they are
free to order their own revenue and expenditure
‘subject to various rules as regards the creation of
appointments, raising of fresh revenue &c. The
following passage taken from the new “Imperial
Gazetteer ot India’’ Vol. 1V, p. 190, describes the
system as it was introduced :(—

“ The ' objects aimed at wereeto give the
Local Governments a strong inducement to
develop their revenue and practise economy in
their expenditure, 10 obviate the nced for inter-
ference on the part of the Supreme Government
in the details of Provincial Administrati on, and
at the same time to maintain the unity of the
finances in such a manner that all parts of the
administration should receive a due share of
growing revenues, required to ineet growing
needs, and should bear in due proportion the
burden of financial difficulties which must be
encountered from time to time, This problem
has been solved by the Government of India
delegating to the Local Governments the control
of the expenditure on the ordinary provincial
services, together with the whole, or a proportion,
of certain heads of revenue sufficient to meet
these charges, The heads of revenue selected
are such as are most susceptible of improvement
under careful provincial management.”” These
“ Settlements’ with Provincial Governments were
subject to revision periodically, but recently this
policy has given place to a more permanent sys-
4em. Provincial finance, on the whole, is under
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the constant check and supervision of the Sup-
reme Government and is only a part—and not
independent—of Imperial Finance.

The features of strictly Local Finance in this
country are still more interesting, though they
cannot be discussed in detail here. The
revenues and expenditure of Local Boards and
Municipalitigs are now separately shown in the

Local
Finance

Financial Statement of the Government of .

India. The revenue is mostly derived from
taxes on houses, professions, vehicles &c. and
from t{olls. Both the imposition of these
taxes and . their expenditure are under the
control of the Government, - As has been
already said in a previous chapter, a detailed
description and  discussion of the activities of
these bodies must be held over till after the
mnpending measures of decentralisation have
been carried out in their case,
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CHAPTER XII
BUDGETS AND BUDGETARY RULES

“ Money is the vital principle of the body
politic. He who countrols the finances of the
State controls the nation’s policy. Constitu-
tionalism is the idea, budgets are the means, by
which that idea is realised.”« These are the
words of a well-known writer on Public
Finance. They describe most effectively the
close relation that subsists between finance and
constitutional government. One of the funda-
mental principles of every State that either
recognises constitutional limitations or purports
to develop a constitutional form of government,
is the vesting of some measure of control ol
the public purse in the representatives of the
people. This control—the measure of which
varies with the stage which each particular com-
munity and state has arrived atin the develop-
meat of free institutions—is usually exercised
through the Budget.

The Budget, broadly speaking, is an account
of the finances of the State presented by the
Executive to the legislature. lts presentment is
necessary in order that the representatives of the

" ¢H. C. Adams’ Finance, pp. 115-6.
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people constituting the legislature may ensure
that care and economy is secured in the finances
of the nation. In highly developed forms of
popular government, it passes through two
stages. In the first stage, it is a report prepared
forthe purpose of giving the legislature an
idea of the condition of the finances and of
what is needed and proposed for the year that
is budgeted for. In its second stage, it is treat-
ed asa project of Jaw and passed like other
legislative measures. With these prefatory
remarks, we may proceed to the study of the
Budget in India, as a means of exercising con-
trol over financial administration,

From what has been said in the earlier
chapters of this book, it will be clear that the
Parliament, though it is the ultimate severeign
authority in respect of all revenue that is raised
and all expenditure that is incurred by the
Government of India, does not, and is unable to,
tegularly and systematically exercise any
control over [ndian finances, as it does in the
case of the finances of the United Kingdom. lts
control is mainly confined to two matters, viz.:—
(a) No expenditure of the revenues of India
can be incurred for defraying the cost of any
expedition beyond the Indian frontiers (except
for preventing or repelling actual invasion) with-
out the consent of both Houses of Pacliament
{b) ltis also directed by the Government of
India Act of 1858 that the Indian Budggi shall
be laid annually before the House of Comimons

Control of
Parliament
over Indian
Finance
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to enable its members to offer -suggestions, ask
for information and generaliy : criticise the
policy of the Government in relation to India.
In practice, however, the ‘resolution to go into
Committee to consider the East India Revenue
Accounts’ is purely a fomal one, consisting of the
identical proposition that the Accounts show
what they show, Not only is Parliament unable
to contral Indian Finance, but careful students
of the tendencies of constitutional development
in India ought also to recognise that, so far as
the people of [ndia are concerned, this control
should be exercised not in England, but o
India. The Indian Counstitution, even as it
is, clearly points to the latter tendency and
rightly too.

It is true that the Indian Legislatures
possess no statutory powers for voting, much
les for vetoing, a Budget. Their functions have
been confined to discussing the Budget and
criticising the general administration. This right
was conceded to them since the Viceroyalty o1
Lord Mayo when financial administration was
decentralised. It was considered at that time
that the Resolution of the Government of India
on the subject vested the Provincial Legislative
Councils with the power of passing the Budget
by means of an Appropriation Bill. In Madras,
at any rate, in 1871, the Executive Govern-
ment, under the guidance of Sir Alexander
Arbuthnot, 100k up such a position, but
the Government of India subsequently dis-
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abused them of that impression. For a long
time after, the discussion over'the Budget was
neither systematic nor regular. Under the law,
the Councils could only meet for legislative pur-
poses. In the absence of any Bills imposing
fresh taxation, there was no legal or constitu-
tional obligation thrown on the Executive to
present the Budget or to allow its discussion.
The difficulty was obviated by the Indian Coun-
cils Act of 1892, which authorised the Gover-
nor-General in Council to make rules from time
to time permitting the Legislative Councils to
discuss the .annual Financial Statement of the
Governor-General in Council. Similar provisions
were enacted for the Provincial Legislative
Councils also.

Under these rules, the procedure with regard
the preparation and presentment of the
financial Statement to the Imperial Legislative
ouncil was as follows. The Comptroller and
iAuditor-General prepared the Budget Estimate
tand forwarded it for approval to the Finance
Member. The Finance Member examined the
ame and suggested or made alterations in the
roposals necessary for meeting fresh expendi-
ure or disposing of surpluses. It was then laid
Poefore the Governor-General in Council. On
being passed by them, a Financial Statement
was made by the Finance Member to the Legis-
lative Council. Afteran interval of at least a
week, the Members delivered speeches which
- generally ranged over the whole field of adminis-

Budget
Rules under
Act of 1892



No ‘Budget
right’ in
India

163 THE INDIAN CONSTITUTION

tration. The President w und up the debate
with a speech of his own. No vote was taken ;

‘no amendments were allowed. - The Budget, for

the year at any rate, was neither better nor worse
on account of this debate. [f the latter had any
effect at all, it was only posthumous, so to speak;
it might result in improving the statement for
the following year.

A radical change 1n this procedure Hhas
now been effected by the Rules recently
published by the Government under the Councils
Act of 1909. These Rules will be found
published in the Appendix. The Councils are
still far from -having obtained anything like the
control of the national purse. In the Despatch
which the Government of India sent to the Secre-
tary of State in October, last year,they took care
to insist upon one proposition as a constitutional
fact, namely, that the power of passing the Bud-
get is vested not in the Legislative Council, but
in the Executive, and that it is the latter
and not the former that decides any question
arising on the Budget. There can be no doubt
that, under the law, there is no power ‘in the
Legislative Council to claim to medtle with the
Financial Statement of the Governor-General in
Council. If the constitutional proposition
enunciated’'by the Government of India were
accepted literally, it would mes&h that the
Legislative Council has no control over either
the raising of revenue or the incurring of
expenditure, 1h ofher words, the ' Executive
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Government would be at liberty to impose a
tax and collect it wilh the same ease as it is able
to incur expenditure. As a matter of - fact,
however, these legally unrestrained powers of
the Executive have been considerably modified
by constitutional usage. During the last half-a-
century and more, no fresh taxation or alteration
in existing #taxation has been resorted to
without the sanclion of the Legislative Coun-
cil. Of course, care has always been taken to
present the Bill for a fresh tax as a separate
measure and not as part of the Budget and
with the official majority in the Councils, the
powers of the Executive were practically unli-
mited. The established consitutional prac-
tice will, however, beof advantage in the fu-
ture, especially in regard to Provincial Legislative
Councils. With a non-official majority, these
Councils must be able, with sufficient mnanimity,
io indirectly control Provincial finance by the
power they have of consenting to fresh taxation,

though it must be recognised that purely pro-

vincial taxation is not a field lacge enough for

exercising such control effectively. In the field
of expenditure, however, no such constitutional
usage has grown up, and the Executive have
been supreme therein. The Rules which have
now been framed constitute, however, a dis-
tinct step in advance and, if acled upon with
care and discrimination are ultimately likely

to lead to the realisation of a fully developed
Buydget right.
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Let us digress for a momsnt and consider
what *‘Budget right ’ means in England. It is
really composed of three distinct rights, viz,
the right to determine the annual expendi-
ture, the right to consent to the imposition
of a fresh tax or the alteration of an existing
one, and the right to decide the extent
of national borrowing. The Budget, in England,
as in all civilised countries, is drafted by the
Executive. The King's Speech opening Parlia-
ment informs the latter as to the estimated im-
mediate needs of the State. The House of Com-
mons then votes a supply which enables the ordi-
nary work of -administration to be carried on
while the details of the Budget are being discuss.
ed and settled. The next step is the fixing of a day
for a discussion in Committee of the expendi-
ture side of the Budget. The House on that

-day resolves itself into Committee, called the

Committee of Supply, for the purpose of con-
sidering the supply that has been already voted.
The informal procedure in Committee enables
the House to thoroughly thresh out every
item of expenditure and a general agree-
ment is arrived at as t» the total expenditure
to be incurred for the year. The House
then goes into Committee again, iz, the
Committee of Ways and Means, and the Chan-
cellor of the Exchequer opens discussion in 1t
by making his Budget speech. The Budget has
afterwards to be passed into law,
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It would be idle to expect all the details of nNew Indias
such procedure in a government like India. It B“&!e:"m
is only possible in states which have established .
Constitutional Government, in the strict sense
of the term, and which recognise the doctrine
of ministerial responsibility. The Constitution of
india is, however, different. Party Govern-
ment and ministerial responsibility are non-
existent and the ultimate right of the Executive
to determine the Budget is considered necessary
to prevent a deadiock in the work of Govern-
ment. The Executive in India is permanent
and cannot be altered. It can, therefore, not
afford, at present, to render its hold over the purse
weakened by an adverse vote of the represen-
tative body. An adverse vote is the same
thing as a vole of censure, but the Exe-
cutive, being permanent, cannot resign and
make way for the leaders of those who
have censured them. They have to continue in
office and must carry on the work of Govern-
ment. This is the constitutional ground on
which the Government of India has, in the
Rules now framed, refused to permit the legis-
latures to vole or veto a Budget. It has, however,
been recognised in the new Rules that the
representatives of the people should be consult-
ed and their advice taken before the Executive
decides on the final form which the Budget
should assume. Herein lies the cardinal point
of difference between the old practice and the
new. Formerly, the details of the Budgst  were
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determined without any possibility of alteration
before it was presented to {he Legislative Coun-
cils. The latter were, therefore, powerless to effect
any amendments in it. Under the new Rules,
thowever, a distinction has been made between
the ‘Financial Statement’and the ‘Budget’. The
former may usefully be termed the ‘preliminary
Budget.” It is ordered to be presgnted to the
Council with an explanatory memorandum. An
interval is then allowed and a day fixed for the
first stage of the discussion. The Council has,
then, the opportunity of moving any resolution
relating to (1) any alteration in taxation, (2) any
new loan or (3) any additional grant-to Local
Governments, The resolutions may be voted on.
.After all the resolutions on these three items have
been fully discussed and disposed of, the Conncil
enters upon the second stage of the discussion.
It presumably goes into Committee for discuss-
ing groups of financial headsunder the guidance
of the Member in charge of the particular
Department. Resolutions can be moved and
voted on at this stage also. After this discussiqn
also is closed, the Budget is decided on by
the Executive Government—after giving due
weight to such resolutions as the Legislative
Council may have passed, but on the responsi-
bility of the Executive only—and presented to
the Legislative Council by the Finance Member,
and itis followed subsequently by the usual
general discussion.
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To the present writer, these Rules appear to Its constita-
recognise three very important principles of gonalimpor-
great constitutional significance. The first
stage of the discussion and the matters
comprised therein enunciate the important
maxim that alteration of taxation must be
made with reference to the Budget statement,
though the alteration itself will presumably have
to be passed by a separate legislative measure.
In other words, the Members are given the pri-
vilege of discussing before hand the question of
such alteration with reference to the necessities
of the Budget. The second stage of the Budget
discussion, for the first time in Indiac Consti-
tutional History, takes the non-official Members
of Council into confidence in regard to the
determination of public expenditure. The
members have the right of placing on record
their views, as to the items not excluded from
their cognisance, in the form of resolutions. It
1s true that a good deal of the value of this con-
cession is lost by the exclusion of important
heads of revenue and expenditure from discus-
sion, but the principle has been recognised and it
may be hoped that it will gradually be extended
in application. - The third stage of the Indian
Budget is also of very great importance in that
it -imposes on the Finance Member the obliga-
tion to explain why any resolutions that may
have been passed in the two first stages have
not been accepted by Government. The ability
and discretion of. Members of the Legislative
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Council in rendering this particular obligation
of real and lasting" constitutional significance,
will be measured by the soundness of the sugges-
tions and the practicability of the recommenda-
tions that they decide to shape in the form
of resolutions. It will be difficult for them to
get resolutions passed in the Imperial Council
with an official majority ; but furtber develop-
ment of constitutional rights is likely to be
retarded and endangered if resolutions of an
impossible or unpractical character are moved,
A few well-considered resoiutions may well
prevent the Executive from brushing them aside
and help to build up constitutional usage, streng-
thening the rights of the representatives over
Indian finance, while a large number of
ill-considered and wild-cat schemes will, on the
other hand, help to create a body of precedents
which will be a standing obstruction to further
‘constitutional progress. ~ What is re’qui_red
to avoid the latter and to build up the
former is a satisfactory organisation of the
people’s representatives and a readiness in. them to
choose and to follow the leadership of those
who are by their knowiedges, their patriotism
and their sagacity, pre-eminently fitted to lead
them.

The progress of Constitutional Govern
ment is not dependent so much "upon
what is expressly declared to bhe constitu-
tional rights as upon what is silently built up
in the form of constitutional conventions. The



BUDGETS AND BUDGETARY RULES 169

Rules now promulgated do not place the Legis-
fative Councils of British Indiz in a position very

much worse than that of the Reichstag in Ger-'
many. The theory of the German Constitution
is that the Reichstag should control expendi-

ture. In actual practice, the Executive has

acted several times in defiance of the Reichstag,

but the apology which the Government has, soon

or late, to make for such unconstitutional action

is really the best guarantee for the people’s right,
The King of Prussia once carried out a reorga-

nisation of the army in spite of the refusal of

the legislature to make an appropriation for
the purpose. But, four years later, he admitted

the unconstitutionality of his act, begged the

pardon of the legislature and requested them

to legalise his procedure. In India, the legis-

lature has not the power to refuse an appro-
priation, legally; it can only make a recommend-

ation to the Executive in the form of a
resolution that certain expenditure need not be

incurred, Of course,the Executive may accept

this recommendation or not in its discretion.

But it is bound to ‘'make an explanation as to

why a resolution has not been accepted. The
necessity imposed by the Rules for making this
explanation is agreat moral weapon in the hands

of the Legislatures, capable of being wielded with

great effect, if only the resolutions which ncces-

sitate the apology are such as canmot admit of
being explained away.



CHAPTER XIII
,CONCLUSION

The Reforms 1 ne introductory study which has been made

and parlia- in the foregoing chapters hardly pretends either
mentary . . i€ ¥

Government 10 exactness or thoroughness, but is only intend-

ed asa means of directing attention to the

systematic study of the Indian Constitutional

System, now being enlarged and developed on

the lines of Western institutions. It would, of

course, be the height of folly to imagine_that the

steps now taken lead, or are likely 1o lead, in the

near future to Parliamentary Government, in the

sense in which it is understood in Europe. Lord

Morley, at any rate, has definitely disclaimed any

such intention in the initiation of the reforms

“with which Lord Minto’s and his name will for

ever be associated. In the course of a speech.

last year, in the House of Lords, he observed:

“If I know that my days, either official or corpo-

real, were twenty times longer than they are

likely to be, I shall be sorry to set out for the

goal of a Parliamentary system in India. The

Parliamentary system in India is not the goal

to which I for one moment aspire”’. Itseems,

however, to be necessary, in view of miscon-

ceptions which have prevailed as to this

statement of Lord Morley, to have a clear idea

of what he has termed the ¢ Parliamentary



CONCLUSI?N 17t

system’.” It is easy to show from Lord
Morley’s other speeches in'regard to Indian
Reforms that what he has said is not to:
be understood as meaning either that he dis-
favours the development of representative
government or is against the gradual concession
of self-gaverning powers to the people of India
in their own gountry. The words ¢ Parliamen-
tarv system' seem to the present writer to have
a special significance and are not merely equi-
valent to ‘popular government’. Representative
government, for instance, of one kind or another
exists at this, moment in most Weslern countries
as well asin all countries which hive come
within the influence of European ideas. As one
writer has put it : “There are few civilised states.
in which legislative power is not exercised bv a
wholly, or partially, elective body gf a more or
less popular or representative character.”? Repre-
rentative Government, however, does not mean
everywhere oneand the same thing. [t exhibits
or tends to exhibit, according to him, * (wo
different forms or types which are discriminated
fromeach other by the differences of the rela-
tion between the executive and the legislature
Under the one form of representative govern-
ment, the legislature or, it may be, the efective
portion thereof, appoints and dismisses the ex-
ecutive which under -these circumstances is, in
general, chosen from among the members of
the legislative body. Such an executive may
appropriately be termed a ¢ Parliamentary execu-
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tive. Under the other form of representative
government, the ‘executive, swhether it be- an
Emperor and his Ministers, or a President and
his Cabinet, s not appointed by the legislature.
Such an executive may appropriately e termed
a2 ‘non-parliamentary executive . ”

If Lord Morley's words are taken in the
above significance, it is plain that = Parliamen-
tary system of government for India is a goal to
which neither Lord Morley nor anybody who

" has given more than a superficial consideration

to the Indian political problem can aspire in the
present state of things. What probably was
meant by Lord Morley in the above words—and
what possibly was in his mind when he initiated
the reforms, as to the political tendencie which
they may foster—are explained by what he said
in his Budget speech in January 1908, in the

House of Commons. He then said:—

t Mr. Bright was, 1 believe, on the right track a* the
time in1853 when the Government of India was transferred
to t.e Crown ; but 1 do not think he was a man very much
for Imperial Dumas. (Laughterj. He was not in favour
of" universal suffrage—he was rather old-fashioned—
(Laughter) but Mr. Bright's popo:'ial was perfectly different
from that of my honourable friend. Sir Henry Maine and
others who tad been concerned with Indian affairs came
to the conclusion thut Mr. Bright's idea was right—that te
put one man, a Viceroy, assisted as he might be with an
effective Executive Couuncil, in charge of such an area as
India and its 300 millions of population, with all its different
‘races, creeds, modes of thought, was to put on one man’s
shonlder a load which no man, of whatever powers, how-

" Dicey's Law of the Constitution PP 4 Eﬂ_
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ever gigantic they might be, conld be expected efedtively
to deal with (Heac, hear,) My hon’'ble friend aod others
who sometim:s favour me with criticismsin the same seuse,
seem to suggest that [am 2 ‘falsa, brother, that, I do not
know what Liberalism is. ['think I do, and I will even say
thatd do not think [ have anything to learn of the prin-
ciples or maxims, aye or of the practice of Libaral doct-
rines, evén from my hon'ble friend. You have got to look
a the whole mass of the great dificulties and perplexing
problems connfcled with India from a commonsease
plane and itis not commonsense, if [ miy say so without
disconrtcsy, to talk of Imperial Dumas.”

Now, if we refer to what Joha Bright has said

as tothe future political evolutjon of this
country, we find the following :—

“ The poiat which 1 wish to bring before the Committee
and the Government is this, because itis on that I rely
mainly, [ think [ may say, almost eaticely, for aany im-
provement in the future of India. I believe a great im-
provement may be made, and by a gradual process thal
will dislocate nothing. What you want is to decentralise
vour Government ., . . . You will not make a single
step -towards the improvement of India unless you
cnange your whole system of Government—unless you
give to each presidency a Government with more mdepen-
dent powers than are now possessed. Whaat would be
thought if the whole of Europe were under one Governor
who only knew the language of the Feejee Islards, and tpat
his subordinates were like himself, only more intelligent
ihan the inhabitants of the Feejee Islands are supposed to
be. . . How long does England propose to govern India?
Nobody answere that question, and nobody can answer it
RBe it B0, or 100, or 500 years, does any man with the
smallest glimmering of common-seuse believe that so
grea! a country, with its twenty different nations and Ms
twenty languages, can ever be hound up and.consolidated
into one compact and enduring Empire? 1 believe such a
thing to be utterly impossibfe. We must faif'in the attempt
if ever we make’it, and we are bound to look Into the future
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with reference to that point. - The . presidency 'of Madras,
for instagce, having: its own Government, would” in*fifty
years, become one compact state; and every part -of.the
presidency would  Iook tothe city rof M1dras asits capital,
and to the Govetnment of M#dras as.its'ruling ppwer. - If
that were to go on for, a century or hore” there would be
five or six Presidencies of India  built up into' so many
compact states ; and. if at any future perm:l the sovereignty
of England should be withdrawn, we sl:ould leave so many
presidencies bu:ll up and firmly n.om'ﬂcle& together, each
able to support its’own independence and its own Govern-
ment; and we shouvld be able.to say we had not left the
country a prey to that anarchy and discord which I believe
to be inevitable if we insist on holding those vast tsrntones
with the idea of building them up into one great empu‘e

Whether orno Lord Morley subscribes to the
whole of the position taken up by Mr. Bright, it
has fairly to be inferred that he is agaidst any
development of political institutions in India in
the direction of constituting a centralised parlia-
mentary system for the whole country, Wlether
he meant to imply, by his words above referred to,
that the progress of self-Government in India
should therefore bein the direction of federalism-
that ts of developing provincial autonomy in the
various Councils and the Executive of the Pro-
vinces and the Governments of Native States-or
merely meant to state that the Indian Govern-
ment must necessarily be deceatralised, whether
based on popular government or bureaucratic
gowvernment, it is.useless to speculate ; but from

what we know of Lord Morey’s political views,
his disbeliet in a thorough-going imperial

orgamsatlon is pronounced, and his faith in



TONCLUSION 175

popuiar government has always been great,
How far both have influenced the scheme of

Refor ms Swhich be has jnitiated and how far
their spirit is likely to be 4nfused in the actual
carrying out and working of his scheme by the
Governments in India—both duriag hi s tenure
of office and subsequent thereto—remains to be
seen. In the meanwhile, it is necessaty .fo
i remeraber that changes in thie mere machinery
of Government are but one parf, though
an impertant part, of the process which this
. country has to undergo and is likely to under-
go in its political evolution.

1t has,  moreover, to be remembered that
there are a few essential characteristics
irapressed on the constitutional arrangements
of thie country which it will be futile to
ignore. British India is what is generally
spoken of as a dependency. A dependen-
¢y has been defined by Sir George Cornwall
Lewis as “ a part of an independent political
communify which is immediately subject
to a subordinate Government.,’ The test of
adependency is thatit is substantially governed
by the dominant country, and a self-governing
dependency isa contradiction in terms. Do the
Reforms,which have from time to time been made
inthe constitutional machinery in Intlia, tend to-
wards reducing this “dependent character of the
Indian Constitution ? To answer this, itis
necessary to look at two aspects of the question.
Wi have to look at the character of the agency of

Dependency

and Repre-
sentative
Government
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administration and we have next to look at the
character of the institutions which are being

"developed in the process of  political re-con-

struction. Perhaps. the most important step
taken for over half a' century as regards the
former aspect, viz , that implied in India being
a dependency, governed by a dominant foreigy
agency, has been taken by Lord Morley in
the highest ranks of public service. Where
what has been termed the essentially English
element of administration was so long deemed
necessary to be preserved, he has introduced
changes of a most far-reaching chacacter. The

“appointment of Indian Members to the Council

of the Secretary of State, to the Executive
Councils of the Viceroy and the Governors and
Lieutenant-Governors of the Provinces and the
the appointment of an Indian to the :Privy
Council in its Judicial Committee—these seem to
us likely to go a great way towards rendering the
differentiation between the ruling and the ruled
elements, much less acute than ever before.

It may, however, be deemed immaterial, from
the point of view of constitutional develop-
ment, what the agency of administration is,
if the methods of government continue bureau-
cratic. The essence of bureaucracy is centra-
lisation, an® decentralisation, in its widest sense,
necessarily impli®s co-operation of the represen-
tatives of the people, nnt merely in legislation,
but in the actual working of administration.
What the outcome of the recommendations in this
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behalf of the. ecentralisation Commission in
Ind,)a. will be, cannot he stated with any defini-
teness ‘at present. But the whole feature of the.
Reform Scheme of Lord Morley may be summed
up in (1) the nnmediate step forward of directly
associating Indians in the work of every-day
administration, and (2) the attempt to decentra-
lise administrative machinery so as to make Pro-
vincial and Local Administration, if not auto-
nompus, at Jeast self-contained,-with a strong
infusion of the popular element—(3) based
upon what Lord Morley deems to be the essential
need of enforcing the central control of the
Government of India as the responsible repre-
sentative of His Majesty’'s Government and the
House of Commons in England. These seem
to the present writer the three limitations within
which constitutional progress will for some time
to come have to advance. As to what results are
.ikely to be achieved inthe political future of the
ndian peoples by the steps now taken, the
writer must leave to better minds to judge.
Whatever these results might be, the duty of Progresd in

the Government and the people in the imme. ¢ futere
diate future is clear enough and it canngt be
put better than in the words of one of the
hi-toric figures who fought in the cause of
freedomand of order so early as e beginning
of the Civil War in England—John Pym.
“The best form of Government,” he said, “is that
which doth actwate and dispose every part and
member of a state to the common good ; for as
thosg parts give strength and ornament to the
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whole, so they receive from  mgain strength
and protection i their s¢veral stations and
idegrees. If, instead of concord and interchange
of support, one part seeks to uphold an old form
of Governient, and the othér part & new, they
will miserably consume one another. Histories
are full of the calamities of entire states
and nations in such cases. Itis, fevertheless,
equally true that time must needs bring about
some alterations .. . Therefore have those
commonwealths been ever the most durable
and perpetual which have often refcrmed and
recomposed themselves according to their first
institution and ordinance. By this means they
tepair the breaches, and counterwork the
natural effects of time. "

The true disposition to further the common
good in its highest form, so necessary for future
progress in India,can only be attained by the rulers
of the land ceasing totake narrow views of mere
administrative ‘thoroughness,” and by taking
and imposing on the administration, broad views.
What the people, on the other hand, need at this
momeént issound organisation and sage counsel
2and leadership. They wantleaders who possess,
in the words of Lord Morley, “the double gift
of being at once practical and elevated, masters
of tactics and organising arts, and yet the
inspirers of solidand lofty principles,” Will
our rulers in India take broad views and will
such leaders of the peoples be forthcoming?
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The Government of India Act, 1858
(Z1 and 22 Vict.,, C. 106.)
A ACT FOR THE BETTER GOVERNMENT OF INDIA

[2nd August, 1858.]

Whereas by the Government of India Act, 1858, 16 and 17
the territories in the possession and under the Vict., C. 95
Government of the East India Company were
continued under such Government, in trust for
Her Majesty, until Parliament should otherwise
provide, subject to the provisions of that Act, and
of other acts of Parliament, and the property and
rights in the said Act referred to are held by the
said Company in trust for Her Majesty for the
purposes of the said Government :

And whereas it is expedient that the said terri-
tories should be governed by and inthe name
* ) * » .

of Her Majesty ;

TRANSFER OF THE GOVERNMENT OF INDIA TO
Her Maresty

1. The Government of the territories now in Territories
the possession or under the Government of the undef the |, *
East India Company and all powers in relation to Government
Government vested in, or exercised by, the sgid ‘;;;i‘: Eéf)tm_
Company in trust for Her Majesty, shall cease t0 pany ta,be

be vested in, or exercised by, the said Company ; vested in Her

L The previsions of this Statute cannot be affected by -
legislation in India—secs. 24 and 25, Vict., . 67, 5. 22. For
digest and notes, see Ilbert’s Government of India, pp.
309-313.




il APPENDIX

Majesty, and  And all territories in the possession or under
powess to be the Government of the said Company, and all rights
;““““d in yested in or which if this Act had not been pass-
ername o4 might have been exercised by the said Com-
pany in relation to any territories, shall become
vested in Her Majesty, and be exercised in her

name ;

And for the purposes of this Act India shall
mean the territories vested in Her Majesty as
aforesaid, and all territories which may become
vested in Her Majesty by virtue of any such rights
as aforesaid.

India to be 2 India shall be governed by andin the
governed by name of Her Majesty ;

;2215 :;} [.t{lli And all rightsin relation to any territories which
Maiesty, &¢. might have been exercised by the said Company
if this Act had not been passed shall and may be
exercised by and in the name of Her Majesty as

rights incidental to the Government of India ;

And all the territorial and other revenues
of or arising in India and all tributes and other
payments in respect of any territories which would
have been receivable by, or in the name of the
said Company if this Act had not been passed,
shall be received for, and in the name of, Her
Majesty, and shall be applied and dispcsed of for
the purposes of the Government of India alone,
subject to the provisions of this Act.

Secretary of 3. Save as herein otherwise provided, one of
State to exer- Her Majesty’s Principal Secretaries of State shall
cise powers  have and perform all such or the like powers and
:3‘;;{1;’2"‘5' duties in anywise relating to the Government or
Company,&c, Fevenues of India, and all such or the like powers
over all officers appointed or continued under
this Act, as might or should have been exercised
or performed by the East India Company, or by
the Court of Directors or Court ot Proprietors of
the said Company, either alone or by the direction
or with the sanction or approbation of the Com-
missioners for the Affairs of India in relation to
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such government or revenues, and the officers and
servants of the said Company respectively, and
all such powers as might have been exercised by
the said Commissioners alone ;

And any warrant or writing under Her Majesty’s Counter-
Royal Sign Manual which by the Government of signing of
India Act, 18541, or otherwise, is required to ;“’Tag‘;gt%. "
be countersigned by the President of the Com- & 77 "
missioners for the Affairs of India, shall in lieu
of being s countersigned be countersigned by
one of Her Majesty’s Principal Secretaries of
State.

4. * * * * any four of Her Majesty’s Princi- Four Princi-
pal Secretaries of State for the time being, and pal and four
any four of the Under Secretaries for the time g?;‘;rofs;?;f'

J ; y i f e
being to Her Majesty’s Principal Secretaries of a7t ag
State, may sit and vote as members of the House members in
of Commons ; the House of

But not more than four such Principal Secreta- Conmions
ries and not more than four such Under
‘Secretaries shall sit as members of the House of
‘Commons at the same time.

5. [Rep. 41 and 42 Vict,, C. 79 (8. L. R)*]  salaries of

6. In case Her Majesty be pleased to appoint one Segre-
a fifth Principal Secretary of State, there shall be tary of State
paid out of the revenues of India to such Princi- ?Jﬂ(:ihhSe )
pal Secretary of State and to his Under Secretaries ta?ieirto b‘:"
respectively the like yearly salaries as may for paid out of
the time being be paid to any other of such the revenues
Secretaries of State -and his Under Secretaries of Ingia
respectively.

COUNCIL OF INDIA.

7. For purposes of this Act a Council shall be Council of
-established, to coasist of hifteen members, and to India estab-
be styled the Council of India ; lished

1.S.1of the Government oi India Act, 1854 (17 & 18
Vict, C. 77), which contained the provision referred to, was
repealed as to the U. K. by 66 & b6 Vict,, . 19 (S, L. R.).

2. There appears to be mistake in this conuection in the
Statutes revised in which 38 and 39 Vict, C. 66(S.L.R.)
is cited as the repealing enactment.
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And henceforth the Council of India now bear-
ing that name shall be styled the Couacil of the
Governor-General of India.

8. (Rep. 41 & 42 Vict,, c. 79 (S. L. R.).]

9. (Rep. 55 & 56 Vict.,, c. 19 8. L. R.).]

10. The major part of the persons to be
elected by the Court of Directors and the major
part of the persons to be first appointed by Her
Majesty after the passing of this Act to be
members of the Council, shall be persons who -
shall have served or resided in India for ten years
at the least, and (excepting in the case of late and
present Directors and Officers on the Home
establishment of the East India Company who
shall have so served or resided), shail not have
last left India more than ten years next preceding
the date of their appointment ; E

And no person other than a person so gualified
shall be appointed or elected to fill any vacancy
in the Council nnless at the time of the appoint-
ment or election nine at the least of the continu-
ing members of the Council be persons qualified
as aforesaid.

11. Every member of the Council appointed
or elected under this Act shall hold his office
during good behaviour ;

Provided that it shall be lawfulfor Her Majesty
to remove any such member from his office upon
an address of bpth Houses of Parliament.

12. No member of the Council appointed or
elected under this Act shall be capable of sitting
or voting in Parliament.

18. There shall be paid to each member of
the Council the yearly salary of one thousand two
hundred pounds, out of the revenues of India.

14. [Rep. 82 & 88 Vict,, c. 97. 5. 5. ].

15. The Secretaries and other officers and
servants on the Home establishment of the said



THE GOVERNMENT OF INDIA ACT, 1838 v

Company, and on the establishment of the Com- Secretary of
missioners for the Affairs of India, immediately State in
after the commencement of this Act, shall on €ouR¢il
arch commencement be and form the establish-

ment of the Secretary of State in Council ; :

And the Secretary of State shall with all conve-
nient speed make such arrangement of the said
establishments, and such reductions therein, as
may seem to him consistent with the due conduct
of the publit business, and shall within six months
atter the commencement of this Act submita
scheme for the permanent establishment to Her
Majesty in Council.

And it shall be lawful for Her Majesty, by the
advice of Her Privy Council, upon consideration
of such scheme, to fix and declare what shall
constitute and be the establishment of the Secre-
tary of State in Council, and what salaries shall be
paid to the persons on the establishment ;

And the Order of Her Majesty in Council shall
be laid before both Houses of Parliament within
fourteen days after the making thereof, provided
Parliament be then sitling, or otherwise within
fourteen days after the next meeting thereof ;

And after such establishment has been formed
by such Order in Council, no addition of persons
shall be made to such establishment, nor auy
addition made to the salaries authorized by such
Order, except by a similar Order in Council, to be
laid in like manner before both Houses of Parlia-
ment.

16. Atfter tie first formation of the establish- Removal of
ment it shall be lawful for the Secretary of State officers 3;“1
in Council to remove any officer or servant be- i:g;’;zi:s in
longing thereto, and also to make all appointments ¢ establish-

and promotions to and in such establishment :  ment

Provided, that the Order ot Her Majesty in
Council of the twenty-first day of May, one
thousand eight hundred and fifty-five, or such
other regulation as may be from time to time
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established by Her Majesty for examinations,
certificates, probation, or other tests of fitness in
relation to appointments to junior situations’ in
the Civil Seivice, shall apply to such appoint-
ments on the said establishmeiit.

17 [Rep. 41 and 42 Vict,, c. 79 (5. L. R.).]

18. Tt shall be lawful for Her Majesty by war-
rant countersigned as aforesaid to grant to any
such Secretary, officer or servant as aforesaid,
retained on such last-mentioned” establish-
ment, such compensation, superannuation, or
retiring allowance on his ceasing to hold office, as
might have been granted to him if this Act had
not been passed ;

And the transfer of any person to the service
of the Secretary of State in Council shall be
deemed to be -a continuance of his previous
appointment or employment, and shall not
prejudice any claims which he might have had in
respect of length of service, if his service under
the said Company or Commissioners had conti-
nued ; and it shall be lawful for Her Majesty, by
warrant countersigned as aforesaid, to grant to
any Secretary, officer or servant appointed on the:
said estabhshiment after the first formation there-
of, such compensation, superannuation, or retiring
allowance as, under the Superannuation Act,1834,
or any other Act for the time being in force, con-
cerning superannuations and other allowances to
persons having held civil offices in the public
service, may be granted to persons appointed on
the establishment of one of Her Majesty’s Princi-
pal Secretaries of State.

DUTIES AND PROCEDURE OF THE COUNCIL..

19. The Council shall, under the direction of
the Secretary of State, and subiject to the pro-
visions of this Act, conduct the business trans--
acted in the United Kingdom in relalion to the

.Government of India and the correspondence

with India.
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But every order or communication sent to
India shall be signed by dne of the Principal
Secretaries ot State ;

And, save as expressly provided by this Act,
every order in the United Kingdom in relation to
the Government of India under this Act shall be
signed by such Secretary of State ;

And all despatches from Governments and
Presidencieg in India, and other despatches from
india, which if this Act had not been passed
should have been addressed to the Court of
Directors or to their Secret Committee, shall be
addressed to such Secretary of State,

20. It shall be lawful for the Secretary of Secretary of
State to divide the Council into Committees for Slate to
the more cbnvenient transaction of business, and ‘é""dc .tlh.e
from time to time to re-arrange such Committees, C(n]?nnr?itt!:et:
and to direct what departments of the business in snd to rega-
relation to the Government of India under this late the
Act shall be under such Committees respectively, transaction
and generally to direct the manner in which all of business
such business shall be transacted.

21. The Secretary of State shall be the President

President of the Council, with power to vote ; and Vice-
2 o President of
And it shall be lawful for such Secretary of the Council

State in Council to appoint from time to time any
member of such Council to be Vice-President
thereof ;

And any such Vice-President may at any time
be removed by the Secretary of State.

22. All powers by this Act required to be exer- peeting of
cised by the Secretary of State in Council, and all the Councit
powers of the Council, shall and may be exer-
cised at meetings of such Council, at which not
less than five members shall be present ;

And at every meeting the Secretary of State, or
in his absence the Vice- President, if present, shall
preside ; and in the absence of the Secretary of
State and Vice-President, one of the members of
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the Council present shall be chosen by the mem-
bers present to preside at the meeting ;

And such Council may act notwithstanding
any vacancy therein ;

Meetings of the Council shall be convened and
held when and as the Secretary of State shall
from time to time direct :

Provided that one such meeting at least be
held in every week,

23. Atany meeting of the Council at which
the Secretary of State is present, if there
be a difference of opinion on any question other
than the question of the election of a Member
of Council, or other than any question with
regard to which a majority of the votes at a
meeting is hereinafter declared to bé necessary,
the determination of the Secretary of State shall
be final ;

And in case of an equality of votes at any meet-
ing of the Council, the Secretary of State, if present,
and in his absence the Vice-President, or presiding
member, shall have a casting vote ;

And all acts done at any meeting of the Council
in the absence of the Secretary of State, except
the election of a Member of the Council, shall
require the sanction or approval in writing of the
Secretary of State ;

And in case of difference of opinion on any
question decided at any meeting, the Secretary of
State may require that his opinion and the reasons
for the same be entered in the minutes of the pro-
ceedings, and any Member of the Council who
may have been present at the meeting may require
that his opinion, and any reasons for the same
that he may have stated at the meeting, be enter-
ed in like manner.

24. Every order or communication proposed
to be sent to India, and every order proposed to
be made in the United Kingdom by the Secre-
tary of State under this Act, shall, unless the same
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bas been submitted to a meeting of the Council, of Council
be placed in the Couuci) roonr for the perusal of Who may
all members of the Council during seven days be- récord their
fore the sending or making thereof, except in the °P™°"®
cases hereinafter provided ;

And it shall be lawful for any member of the
Council to record in a minute book to be kept for
that purpose, his opinion with respect to each such
order or communication, and a copy of every
opinion so regorded shall be sent forthwith to the
Secretary of State.

25. If a majority of the Council record as Secretary of
aforesaid their opinions against any act proposed State acting
to be done, the Secretary of State shall, if he do 23?‘;5‘(’;*9 tl;e
not defer to the opinio_ns of the majority, record ”f; J;'Ianjm?ity
his reasons for acting in opposition thereto. to record his

26. Provided that where it appears to the [ 50
2 . oVvision
Secretary of State that despatch of any communi- {or cases of
cation, or the making of any order, not being an yrgency
order for which a majority of the votes ata
meeting is hereby made necessary, is urgently
required, the communication may be sent or order

given notwithstanding the same may not have

teen submitted to a meeting of the Council or
deposited tor seven days as atoresaid, the urgent

reasons for sending or making the same being
recorded by *the Secretary of State, and notice

thereof being given to every member of the
Council, except in the cases hereinafter men-

tioned.

27. Provided also, that any order, not being Orders now
an order for which a majority of votes at a meet- ge“f :h(":c‘“gh
ing is hereby made necessary, which might, if nfi?tr:e mg;"
this Act had not been passed, have been sent by pe sent by
the Commissioners for the Affairs of India,through Secretary of
the Secret Committee of the Court of Directors to State without
Governments or Presidencies in India, or to the communica-
officers or servants of the said Company, may, té‘:;;r:‘;t[h thie
after the commencement of this Act, be sent to
such Governments or Presidencies, ot to any

officer or servant in India, by the Secretary of
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State without having been submitted to a meeting,
or deposited for the perusal of the members of the
Council, and without the reasons being recorded,
or notice thereof given as aforesaid.

As to com- 28. Any despatches to Great Britain which

munication might if this Act had not been passed have been

gf 9“:3; addressed to the Secret Commuttee of the Court of

froma o dia  Directors, may be marked “secret” by the author-
ities sending the same ;

And such despatches shall not be communicated
to the Members of the Council, unless the Secre-
tary of State shall so think fit and direct.

APPOINTMENTS AND PATRONAGE.

Appoint- 29. The appointments of Governor-General of

mentstobe India ** * and Governors of Presidencies in

with thi India now made by the Court of Directors with

approbation the approbation of Her Majesty, and the ap.

of Her pointments of Advocate-General for the several

Majesty Presidencies now made with the approbation of
the Commissioners for the Affairs of India, shall
be made by Her Majesty by warrant under Her
Royal Sign Manual,

The appointments of the Lieutenant-Governors
of provinces or territories shall be made by the
Governor-General of India, subject to the appro-
bation of Her Majesty; and all such appointmeats
shall be subject to the qualifications now by law
affecting such offices respectively.

Appoint- 30. All appointments to offices, commands and
ments now  employments in India, all promotions, which by
Tndi 4o law, or under any regulations, usage or custom,
continue to are now made by any authority in India, shall
be made continue to be made in India by the like authority,
there and subject to the qualifications, conditions, and
restrictions now affecting such appointments
respectively ;
g“’c“ of But the Secretary of State in Council, with the
o?‘ggf:*;n. concurrence of a majority of members present at
a meeting, shall have the like power to make
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regulations for the division and distribution of Council asto
patronage and power of nomination among the appoint-
several authorities in India, and the like power {?’I‘:ltd"{:m“
of restoring to their stations, oftices, or employ-
ments, officers, and servants suspended or
removed by any authority in India, as might
have been exercised by the said Court of
Directors, with the apprabation of the Commis-
sioners for the Affairs of India, if this Act had not
heen passed. o

31. [Rep. 41 and 42 Vict,, c. 79 (S. L. R).]-

$2. * * * % regulations shall be made Dby secretary of
the Secretary of State in Council, with the advice StateinCoun-
and assistance of the Commissioners for the time cil to make
being, acting in execution of Yer Majesty’s Order fegulations
in Council of twenty-first May one thousand eight rg;ssim')c nfad—
hundred and fiftv-five for regulating the candidates to.
admission of persons to the Civil Service of the the Civil Ser-
Ciown, for admitting all persons being natural- vice of India
born subjects of Her Majesty (and of such age
and qualification as may be prescribed in this
behalf) who may be desirous of becoming candi-
dates for appointment to the Civil Service of
Ihdia to be examined as candidates accordingly,
and for prescribing the branches of knowledge
in which such candidates shall be examined,
and generally for regulating and conducting such
examinations, under the superintendence of the
said last-mentioned Commissioners or of the
persons for the time being entrusted with the
carrying out of such regulations as may be, from
time to time, established by Her Majesty for
examination, certificate, or other test of fitness in
relation to appointments {o junior situations in
the Civil Service of the Crown ;

And the candidates who may be certified by
the said Commissioners or other persons as afore-
iaid, to be entitled under such reguiations shall be
recommended for appointment accordieg to the
srder of their proficiency as shown by such
txaminations ;



