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varie!l in different provinces, aqcording to the 
view the executive'head of each ' has t~ken of 
its necessities. The Bengal Government, it will 
be seen, has consented to work with the largest, 
while that of Madras has provided its Council 
with the smallest, ~on-official majority. 

This scheme of official and non-ufficial majo­
rities has , been based upon wbat has been 
deemed to be a legitimate constitL1tional under­
standing, that official members are bound to vote 
with the Government on all Government 
measures. There does not, however, seem tD be 
any statutory warrant for this rule or any war· 
rant under the Rules and Regulation!:' framelt 
under the Councils Acts. The understanding; 
however, has been a somewhat anomalotE 
growth in Indian constitutional devell)pmen1. 
The position taken by the Government in th:s 
matter appears to be this. In respect of all mei­
sures of legislation introduced by the Executi"e 
Government, the Governor-General and tre 
Members of the Executive Coul1cil-either 
in accordance with the decision at which the\' 
may have previously arrived, as embodied in th~ 
Bill or in pursuance of the instructions and direo. 
tions of the Secretary of State, which they a~ 
bound to carry out-introduce a Bill into the 
Council as a 'Government measure'. ) neither 
case, the Ordinary or Executive Membets of 
the Council find themselves bound to vote 
in favour of the measure they have introduced, 
'and against any alterations or amendments, 
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thereto, if they are not in conformity with the 
plans of the Government. In the former case, 
their vote is based upon their convictions, and 
in the latter case, their vote is based upon the 
mandate of the Secretary of State which they are 
bound to have carried out through the Council. 
The position in this respect was well explained 
by the Mar~uis of Lansdowne in a speech 
which he made in the Legislative COllncil on 
the 27th December 1894, when he defended the 
po~ition taken by himself and the other Mem­
bers of his Executive Council in supporting the 
Cotton Duties Bill in pursuance of a mandate 
from the Secretary of State, and against their 
own previously expressed views. He said:-

" So far as the individual action of my colleagues and 
myself is concerned, Sir Henry Brackenbury, in the discus­
sions on the last Tariff Bill, and again to-day, has said that 
we are bound to obey the orders given by the propel' and 
constitutional authority. But, for my part, I do not think 
that exhausts the question. It is claimed that members 
must be free to speak and vole in this Council for the mea-­
sure they honestly think best. I can accept that proposition 
only with the qualification that they duly recognise the 
responsibility under whiCh they exercise their rights 
in this Council. Only in an entirely irresponsible 
body can members act entirely as their inclination 
leads them. In every legislative body a man must 
sit, unless he has an hereditary right, by what in 
modern parlance is called a mandate, and that mandate 
must be given by some authority . I need not remind you 
that , in a Parliament, a man is not free to act exactly as 
he pleases; he is distinctly subjecU.oJhe mandate be bas 
received from bis constituents j and practice has shown 
that even this is not sufficient, but that to ma\>:e Parliamen­
tary government effective it has been necessary to introdu~ 



Position of 
·other official 
·.members 

92 THE INDIAN CONSTITUTION 

pa~ty management; and the bonds (If party, in the present 
day, certainly show no sign of being rel~xed. Here we have 
no eJection and I am glad to say no party, but every man 
who' sits here sits by the authority and sanction of Parlia­
ment ; and to say that he can refuse to obey the decisions 
of Parliament would be absurd. But that is not all. Parlia­
ment has provided '·or tbe government of tbe Indian 
Empire. The British Raj can be previded for in no other 
way. Parliament has allotted his proper place to the 
Viceroy, as the head of the Executive in ~ndia, and it has 
piven him a Council for the purpose of making laws and 
regulations which cannot have pow-.!rs in which he does 
not share. But the Viceroy admittedly is not invested 
with supreme authority, but, as I understand, it is by dis­
tinct enactment entrusted to the Secretary of State and his 
Council; and to speak of this Council as supreme, if that 
means that it has. independent and unfettered authority-is 
to say what is not the fact. 

"I speak with some deference, after what fell 
from the Hon 'ble Sir Griffith Evans; but, with all 
respect for his legal authority, I think thi,t he ' is 
not correct in the view he took that a member of tllis Coun­
cil is unlettered in the vote he gives here, or that he could 
• hand over his responsibility ' to the Secretary of S~ate. 1 
am inclined to think that the Hon·ble Mr. Mehta took a 
more correct view of the matter when he said that he 
would leave the responsibilIty with the Secretary of state, 
because the responsibility Which the Secretary of State 
wuuld exercise would be the responsibility which belongs 
to him." 

If the Viceroy and the Members of his Exe­
cutive Council could be brought down to the 
position which the Marquis of Lansdowne 
admitted wa.<; the net result of the constitutional 
arrangements of the Government of India, it 
follows, as .a further extension of the very same 
theory, that additional membt!rs nominated by 
the Government from among its subordinate 
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officials are bound to vote, on all • Government 
measures,' in accordance with the declared in­
tentions or policy of the Government, in respect 
of every matter on which they are called upon 
to vote. In the words of Si~ James Westland, 
spoken in the debate above cited," if the ques­
tion before the Council is a ' Go~:ernment ques­
tion', the GO'lernment will, on the reasons and 
principles explained, exercise the whole of its' 
voting power." 

The effect of this state of things is to alter The position­

the actual position originally assigned to the re~~lature5 
Legislative Councils in the Constitution, in all alteled in 

cases where the Government has an official consequence 

majority or a majority which it can create, 
control, or influence. Protests have now and 
again been made both in and out of the Councils 
as to this somewhat demoralising state of things. 
Sir Griffith Evans and Sir P. M. Mehta adverted 
to this during the debates in the Legislative 
Council in 1894 and, in the Madras Presidency, 
the late Sir V. Bhashyam Iyengar, the distin-
guished jurist, submitted a strongly worded 
minute against this procedure, last year, when 
giving his oplmon 111 regard to the new 
Reform scheme. "We should be careful," said 
Sir Griffith Evans in the Viceregal Legislative 
Council, "to maintain the position assigned to 
us in the Constitution and not to abdicate Oilr 
functions or allow the Executive to make Jaws 
when we only register them. The Secretary of 
State and the Executive Council have no legis-
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lative powers and .cannot be allowed to usurp 
them." Sir P.M. Mehta considered the position of 
the ordinary Members of Council to be different 
from that of the additional official members of 
Council and claimed that these had, for their 
part, more freedom of action. This, how­
ever, Sir James Westland did not concede in 
respect of what he termed 'GovytGhment ques­
tions.' Sir V. Bhashyam Iyengar's opinion 
is entitled to the greatest weight on this subject, 
as he has occupied the position of both an official 
and a non-official member of the Legislative 
Council and as he could by no means be consi­
dered to be biased against the Executive Govern­
ment. The text of it appears in a note at the 
end of this chapter and is well worth persual by 
students of Indian constitutional history. 

The enforcement of an understanding 
to the effect above referred to, wit h respect 
to the official :\lem bers of the Legisla­
tive Councils, is very different from that which 
prevails Ulider the party system in England, and 
is much worse in its consequences. I n England, 
the Party \Vhips insist on Members oi Parlia­
ment voting with or against the Government 
according to the party to which they belong, in 
respect of all measures irrespective of their indi. 
vidual opinions. The ultimate sanction for this is 
the power of the constituencies to compel the 
Member morally to support the Government 
whom they desire to keep in power, or the 
Opposition with whom they side. The Govern. 
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ment and the Opposition in turn, rest and 
count on the support of t'he constituencies. 
But, while in the case of Members of Parlia­
ment, the submission to the Whip is purely 
voluntary and based on copsiderations of ex­
pendiency and party politics, the voting to order 
of the official Members in the Indian Legislative 
Councils, is based upon the official authority ext!r­
cised by a superior over a subordinate in the 
public service, which virtually gives power to 
the iorrner to materially alter the legal character 
anc position of the Legislative Councils and 
their Members, 

Such being the posi!!pn of the Legislative No, qu aJifi-

C "' t °d tl aJ' . cattons for ounchs, we may nex consl er le qU.l.nca- nominated 
tions necessary for the Legislative Councillors, Councillors 

Provincial and Imperial. In regard to the 
Members nominated by the Government, no 
specific qualifi.cation is prescribed under the Acts 
or the Regulations. II d,oes not seem to be even 
necessary that the nominees should be literate 
in English; for, we find that among the rules of 
business provision is made for having bills or their 
purport to be translated in Hindustani or other 
local vernaculars for the use of Members unac. 
quainted with English, and also provision for one 
Member to speak at the request and on behalf of 
another Member who is unable to express him-
self in English. Such contingencies are, of course, 
of rare occurrence. It is also to be noticed that 
the Rules and Regulations now framed under the 
Indian Councils Act, 1909, prescribing the qua-
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lifications of Members, are applicable only to­
those elected by the constituents and not to tho~e 
nominated by the Government. It, therefore~ 

seems to be open to the Government, theoreti­
cally at least, tu nominate to the Council per­
sons who may be ineligible to be elected under 
the Regulations for any of the cul1stituencies,sllch 
as bankrupts or convicted persot1S1f or others. 

Qualifications The qualifications and disqualifications of 
an~.dfiiS-t. Members elected by the constituencies are, how­qua,l ca Ions 
of elected ever, prescribed in great detail under the new 
Councillors Regulations. I n the first place, there are certaill 

general categ,ories of disqualification. Alien$, 
females, lunatics, minors, bankrupts, dismissed 
public servants, convicted persons, persons 
debarred from practice as lawyers and, lastly,. 
persons whu " have bee t1 declared by the Govern­
ment to be of such reputation and antecedents 
that their election would, in the opinion of the 
Government, be contr(iry to public interests,"­
are disqualified from being elected. In the next 
place, any person who is to be elected by any 
constituency should, except in one important 
instance, himself belong to the constituency 
as a voter entitled to elect the candidate of that 
constituency. He must, in order to be elected, 
be also duly nominated under the rules in force 
lor each constituency and he mnst he duly 
elected according to such rules. Some of the 
disqualifications can be relieved against by the 
Executive Government, but others, from the 

. nature of things, could not be so relieved against. 
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The term of office of Legislative Councillors is, 
as a rule, three years in the' case of all elected 
candidates and three years or less in the case of 
members nominated by Government. Every 
member elected or nominated is to take the 
oath of allegiance before taking his seat. These, 
in brief, are the general qualifications necessary 
for the me~bers of the Councils. Special 
qualifications are prescribed for special elector­
a.tes, but these arise more from the nature of 
the constituencies which they represent than 
from the qualifications pertaining to the ci.t.ndi­
dates themselves. 

The constituencies which are to elect Complicated 
members to the Legislative Councils in pursuance c?nstituen-

. cles 
of the new Rules and Regulattons are not so 
much electoral areas as electoral groups, so 
framed as to secure a certain proportion of re­
presentation of classes, interests and areas, and 
for this pllrpose the rower of nomination 
is also intended to be used to supplement the 
elections. It is hardly possible to bring under 
any syste:n'llic treatment, from a constitutional 
standpoint, these val'ious 'schedules' of electoral 
arrangements, but readers of this book may 
be referred to the whole scheme as sum­
marised from the Despatches, Resoultions 
and Regulations which we publish in the 
Appendix. It may be mentioned, however, 
that, while the object and evident desire of the 
whole scheme is to secure some amount of real 
representation of the wishes and intentions of the 
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varied classes of the population inthe country, 
it is doubtful whether the complicated machi.­

,nery coupled with the intricate manner 
in which the electoral groups intersect each 
other and also divide themselves off one from . 
another, is likely to work as smoothly as its 
authors expect it to do. One is reminded of the 
complicated and chaotic state t~ which the 
electoral arrangements in Eng'and became re­
duced at the end of the eighteenth century by 
the variety and antiquity of the franchise, 
which led subsequelltly to the famous Reform 
Bill of 1832. It may also be printed· out 
that the power of enquring into and decid­
ing the validity of disputed elections, disqualifi­
cations of voters and candidates-involving 
questions of title to property under the personal 
law of each Hindu, Mahomeclan, Malabar or 
other, and the assessment of their !'ental 
values and so forth-is vested in the Execlltive 
'Government, and not in the Courts, at the 
instance ot the legislature itself, as in England. 
It is hardly possible to exaggerate the 
burden which this might increasingly throw 
-on its shoulders as time advances. To quote 
a remarkable petition which was presented to 
.the House of Commons in the last decade of 
the eighteenth century on an analogous state of 
things :-

" Your hononrab\e House is but too well acquainted with 
the le<1ious, intricate, and expensive scenes of litigation 
which have been brought before you ill attempting to settle 
the legal import of the numerous distinctions which perplex 



THE INDIAN LEGJSLATURES99 

and confound the present right s .of voting. How many 
fIlont!Js of your valuable time have been wasted in listen· 
ing to the wrangling of lawyers upon the various species ot 
our gage-hold, leasehold and freehold. How many com· 
mittees have been occupied in investigating the nature of 
scot and lot, potwallopers, commonalty, populacy, resiant 
inhabitants, and inhabit ants at large. What labours and 
research have been employed in endeavouring to ascertain 
the legal claim ~f borough men, eldennen, portmen, select 
men, burgesses, and councilmen ; aud what confusiou has 
;!.risen fwm the compli cated operation of clashing charter & 

from freemen, resident and non-resident, and from the 
different modes of obtaining the freedom of corporationS 
by birth, by servitudes, by marriage, by redemption, hy 
election, and by purchase." 

It has also to be remem bered that the franchise 
in respect of the constituenCies or electoral groups 
above referred to, is distributed in as unsymmetri­
cal and uneven a manner as the conditions of the 
country and its people are deemed to demand, 
so as to secure the proper representative ele­
ments ill the Councils, and in proper proportions' 
Generally speaking, the franchise now conferred 
may be divided into three main classes: that of 
the normal territorial electorates, that of the elel~­
torate composed of the landed interest,and that 
of the electorate coruposed of the MahomedaR 
population whose political importance, it has 
been decided, requires special representation jn 

excessoftheir numencalstrength. The franchise 
is also bestowed 10 a more limited extent 011 certain 
other special interest~, such as those of European 
and Indian commerce, the planting, jute and other 
special industries. The pr9Portion in which 
representation is given to all these interests and 
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classes is not in accprdance with either their 
numerical strength or their proprieta.ry interests. 
Reasons of political importance, special minor­
ity representation and similar considerations 
have been set out. in the whole scheme as 
having guided the Government in arriving at 
its decisi ons as to the numbers of seats to be 
allotted to each. The consequenee has been 
that, from a theoretical point of view at any 
rate some electorates have double and some­
times treble representation in the different 
constituencies to which they belong. 

Elective It is, however, not profiLtble to discuss the 
element by 
no means whole scheme at its inception as it were, at the 
over-powerful present moment. I t has moreover to be remem-

bered that, after all, the elective element is only 
one and by no means an over-powerful element 
in the Legislative Councils, Provincial or 
Imperial. Even in regard to the territOli~l 

electorates, the franchi!'>e is bestowed on a faIrly 
high class of citizens, namely, members of Taluq 
and District Boards and of Municipalitie!', a 
large proportion of whom . the Executive 
Government nominates. Again. though the 
mode of election is based more or less upon the 
Ballot Act in England, still the power of decid­
ing contested elections is vested in the Execu­
tive Government and not either in the Legisla­
tive Councils or the Courts as was and 
now is, the practice in England. Besides, 
the powers of the Councillors themselves 
in. legislation and in administration, even 
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under the new scheme, are strictly limited. 
Experience might perhaps show that the power 
of consolidation (\f the Indian peoples i~ 

stronger than the tendency to isolati on and 
differentiation, on the existence of which the 
Government has had to base its scheme. But 
to the student of politics, the present experiment 
will be fro Ill' many points of view an extremely 
interesting one to watch. 

NOTE 
(Ex",ct Irom a Note by Sir V. Bhahyal1l AiYllngar on the 

proPosed eulargellle1l1 of the Legislalive Coullcils and "sln­
blishmc"l 01 Imperial allli ProJ 1J illci,tl Ad'visory Council" 
suhmittcd to the Governmwt il! 1908. ] 

"Both under the Indian Councils Act of 1861 and under 
the Indian Councils Act of 1892, tile Governor-General 
in Council and the Governors in Council of Fort St. George 
and Bombay, in exercising the power of making laws and 
regulations vested in such <';oullcils, repectively, are to 
consist not only of the Governor·General, the Governor of 
Fort S1. George or the Governor of Bo(nbay as the case 
may be and the ordinary member~ of his Council but also 
0; certain addilionaJ members whether in the service 
of the Crown in India or not, the minimum and the 
maximum numbers of such additional members having 
been originally prescribed by the Act of 1861 
and since raised by ·the Act of 1892. The functions 
of a Government are both executive and legislative 
and the power of making laws and regulations is 
no less an important function of Government than its 
executive functions, and the fundamenta I principle of the 
BriLsh Indian constitution is, tl1",t the Indian Government 
in expressing its important function of legislation should ' 
consist not vnly of the individuals in whom the executiye 
function; vf Government are vested but of a cellain number 
of additional inoividuals who, in so far as the passing to 
,aw.s and regulations is concerned, form as much a com-
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ponent part of Gover.ment as the former body of indiv).. 
duals. The only differe.nce betwe~n ordinary members 
and the additional m~mbers is that the f<Jrmer form a com­
ponent part of Government not only when the Govern­
ment is dischargin~ its legislati~e functio'ns, but also when 
the Government is engaged in discharging its executive 
functions, whereas the 'additional members form a com­
ponent part of Government only when the Government is 
engaged in exercising its legi5iative jurisdiction. It is 
therefore opposed to the very constituiion of Indian 
Government that at meetings of the Council for the 
purpose of making laws and regulations, the individuals 
composing the eltecutive Government Rh'Juld be regarded, 
or that they should assert themselves, as the Government, 
or as a component pilrt of the Council, separa te and distinct 
from the additional members of the Council. 

Up to 18114, the eltecutive and legislative fUnctions of 
each province were vested in one and the same body of 
individuals constituting the respective Gov!'rumellt~ and by 
Sand 4 William IV, Chapter 85,the Governments of Madras 
and Bombav were substantially divested of their legislative 
functions and the Governor-General and his Councillors 
were empowered as the central legislative auth.ority tD 
legislate fDr the wh.ole of British India, the duty of orle of 
such Councillors, namely, the fourth .ordinary mem'Jer, 

.beiqg c.onfined entirely t.o the subject .of legislatiDn with no 
power to sit or vDte except at meetings fDr the purpose of 
making laws and regulations, 

Thus f.or the first ti me the principle was intro­
duced enlarging the Council of. the Governor-Gene­
ral by the addition of a member, a paid .official, who 
f.ormed a part .of Government f.or purposes of 
making laws and regulati.ons .only. This principle was 
further develDped by 16 and 17 Vic., eh. 95, by which, the 
Chi ef Justice and a Puisne Judge .of the Supreme C.ourt of 
Calcutta, as well as four official representative members 

-chosen by the Governments of Bengal, Madrils, Bombay 
and the North-Western Pr()vince~ formed additional 
members of the Govcfllor-General's C.ouncil for the pur­

pose of making 1:;"'8 and regulalions only, and the fourth 
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ordinary member of the Governor-General's Council was, 
like the other ordinary members, given a right to sit and 
vote at executive meetings. Under the Indian Councils Act 
of 1861, legislath'e powers were restored to the provincial 
GovernmeAts and it was provided that for the purpose of 
making laws ami reguLltions the Councils of the Governor­
General, as well as of the Governors of Madras and Bom­
bay were to be re-inforced by the appointment of certain 
additional members, officials and non-officials. It will thus 
be seen that fr<¥Il 1833 to 18,';3 there was one additional 
official member in the Governor-General's Council and 
[rom 1853 to 186\ there were six additional members in 
that Council, who were all official; ,uch additional members 
were undoubtedly, for purpose. of legislation, as much a 
part of Government as the ordinary members of the 
Council, and it was only under the Indian Councils Act 
of 1.',61 t hat provision was made for the appointm ent as 
additional members of non-official persons also, and under 
the Indian Councils Act of 1892 not only Was the number of 
additional r:lembers increased, but provision was also made 
for the introduction of an elective or quasi-elective prinCiple 
in the nomination of such additional members. But the 
introduction into the Council of non-official members either 
by direc~ nomination, or by electioll under statutory 
rules subject to the approval of the Governor-General 
or Governor as the case may be, can-in no way affect tbe 
constitutional aspect of the question namely, that all 
additional members, whether official or non-official, 
whether nominated or elected, are the colleagues of the 
Governor-General or the Governor and of the ordinary 
members of his Council and as such form a component 
part of the Government in the exercise of its legislative 
functions, and there is nothing in either of the said statutes 
affecting the status of the Legislative Council as the 
Government for the pur?ose of lnaking law3 and regulations. 

Another cardinal prinCiple d the constitution is that not 
les& than one-half of the persons nominated as additional 
members of the Council including the Advocate-General 
for the time being shaJl be n on-official persons and that the 
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seat in Council of a Ilon-officialmember accepting office 
under GovernlIlent should be vacated on such acceptance, 
there being however no corresponding provision that an 
,official additional member vacates his foCat on ceasing to be 
an official. Notwithstanding the provision of the law that 
not less than one-half nt the additional members shall be 
non-official persons, it' is no doubt possible for the 
Governor-General or the Governor as the ca~e may be, to 
secure, as has almost invariably been the practice, an 
official numerical majority in the com~ " ition of the 
Council by appointing only the minimum proportion 
prescI ibed bv law of additional non-official members, 
with the result that an official majority can be ensured by 
reckoning upon the additional official members voting 
with the ordinary members of the Council. 'the principle 
however, of the constitution is not that there need be a 
"numerical official :najority " in the Council as now 
proposed, but that the numerical majority may be on the 
side of non-official :nembers. So far a~ the relative pro­
portion of non-officials to officials is prescribed by law, it 
is as already stated that the number of non-official 
adl1itional members should be at least one-haH of the 
additional members. I may also beg leave to as.~rt em­
phatically that Ihe notion of an official majority in the 
Legislative Council, or the notion that the additional 
official members should vote with the ordinary members 
of the Councilor that the ordinary members of the Coun-:il 
and the President should vote alike, is entirely oPIX'sed 
to the fundamental principles of the constitution 
as stated above, namely, that · so far as legislation 
is concerned, the Government consists of the Gover­
nor- General or Governor, his ordinary members 
and the additional members whether nominated by 
him or elected, subject to his approval, and all form but 
one component and indivisible part of Government for the 
purpose of making laws and regulations: and the division 
of this body into the Executive Government supported by 
an official majority and a non ·official minority cJrrespond­
ing to an opposItIon to Government is the introduction of 
a prinCiple which, in British India, is as unconstitutional al 
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it would be mischievous in the result, Until the enlarge­
ment of, and the introduction of a quasi·elective principle 
into, the Indian Legi~lative Councils by the Indian 
Councils Act of 1892, the fundamental principle of the 
ronstitution as settled by the Indian CoullcilR Act of 1861 
waS not dep"trted fro m, the official and the non-official 
members of the Councils co-o;)el'ating a, m:!mbers of one 
body and there was no feeling tlut tne non-official mem­
bers were in the opposition 01' that the olli.cial members 
should vote tflgether any more than they should 
in executive or other matter~ out3ide the Legislative 
Council. Neither when the Legi3bl.tive Council and 
the Executive Council were identical, nor, later on 
when the Governor-General's Council was fOL the purpose 
-of making law~ and regulations reinforced by the addition 
of certain offiCial members only, was there or could have 
been any theory or notion that all the individuals composing 
the Council should vote unanimously on every measure 
before it, A reference to the reporb in the official gazette 
of the proceedings of the Legislative Councils as constituted 
under the CounCils Act of l~til, an I e;pecially to the 
proceedings of the Viceregal Legislature would show 
that, when divisions in the Councils were recorded, it was 
by no means unusual that official members were as much 
divided amollg themselves as the non·orticials were. 
If, in the deliberations of the Extcutive Councilor of the 
Board of Revenue, the members are expected to, and do in 
fact, expre~s and iI%ert their individual vie,vs if they are 
una!:Jle to agree after consultation and discussion, 
it seems strange that in deliberations on legislative 
Ineasures at meetings of the Legislative Council a 
,different theory or practice should prevail by reason of 
the enlargement of the Council and the presence therein 
(.f elected members and that officials should all vote to­
gether irrespective of their individual, deliberate ,md mature 
oplllluns, According to the principle of the constitution 
of the Legislative Councils in India, there is no difference 
between official and non·official memhers, and it is 
because of the importance attached to the: Legislative. 
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fundion of Government that In addition . to .the ordinary 
members a certain nu.mLer of addit!oQal members are 
associated with the Governor-General or Governor and the 
policy of the Act is that legislative measures should be 
publicly discussed and passed at meetings of buch bodies in 
accordance with the views of the majority and it is a dis­
tinct violation of this J'rinciple that under the sanction of 
an unwritten law a theory should pre.ail and assert itself. 
that officials should all ... ote solidly i ~ respective of their 
convictions and opinions and that non-offi~ial members, and 
the elected members, in particular, should be regarded 
and treated as being in the opposition to Government. 
Though in regard to . unessenti;:1 matters where there is a. 
difference of opinion, it is a matter of c.omparative 
indifference if all the officials should vote together by their 
deferring to the judgment of the ordinary member in 
charge of the Bill, yet in controversial matters affecting 
the principles of the BiJl, it WIll be a distinct violatIOn 0 f 

the constitutional principle that they should do so. I do no 
at all consider this matt.er from the standpoint of the moral 
philosopher but purely from the standpoint of an Indian 
constitutional lawyer alJd politician W:lO is convin '~ed of 
the wisdom of the con,;titutional principle in question and 
ap!,rehends the evil political consequences of ignoritlg this. 
principle and substituting therefor the prinCiple of a .. tand­
ing official majority accompanied by the creation in the 
Council of an irresponsible orposition. Such has been the 
unfortunate and unexpected result of the operation of the 
Indian Conncils Act of 1892 and it is a matte r for exlreme 
regret that the Government of India should now explicitly 
declare in writing that " they consicler it essentiat 
that the Government shfluld always be ilble to reckon on a 
numerical majority and that this majority Hhould be strong 
enough to be independent of Ihe minOT fluctuations thaI 
may be caused by the occasional absence of an official 
member. The principle of a standing majority is accepted 
by the Governmt!nt as an entirely legitimate :>Ild necessary 
consequence of the nature of the pari/.mount power ill 
India, and SO far as they know it has never bt!en disputed 
by any section of Indian opinon, that does not dispute the 
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legitimacy ofthe paramount 'power itself." That is not an 
open question and if two men are not able to wield one 
seeptre it is idle to dissemble that fact in constructing poli­
tical machinery. I am however not surprised at this and 
nothing can be a greater condemnation, by the highest 
authority in India, of the practical working of the Indian 
councils Act of 1892 than that it sho'uld publi cly declare 
that the legislative function of Government cannot be ijafely 
and satisfactorily discharged unless a standing and, 
decisive majority 010£ official votes in .the Council can 
2lways be I'eckoned upon , This necessarily implies 
not only that there should be a numeric~roffici:;'-m'ljority 
in the Council, but that they should all vote together, I 
was a member of the local Legislative Council for several 
years prior to 1892 and for several years subsequent there­
to, and my humble opinion i~ that the worklllg of the en­
larged Legislative Council has by no means been satisfac­
tory in a po!itical point of view. An oppo:lition haa un­
consciously been created and the relations bet we en the 
official members and the non-official members and in 
particular the elected members are far from being cordial. 
There is no doubt that Jegislative measures are 
debated upon and criticised more ably and Ireely 
by the non-official members than was the case prior 
t ') 1892, but Sf) far as official members are concerned, 
thQugh their number has been increased, fewer of 
them take part in debates and the theory, unwritten 
though it be, that they should all vote solidly with the 
ordinary member of Conncil in charge of the Bill has a most. 
demoralising effect. As a general rule, with the exception of 
one or occasionally two official members who actively assist 
the member in charge, the other official member8 pay Iittle ­
or no attention to the debate~ in Council and when 
meetings of the Council are sometimes protracted, they 
atter.d the Council much to the detriment of their other 
dutie~, Of course, if the theory is that an o fficial member 
is to v'lte with the member in charge of the Bill and not 
according to the opinion which he may form by attending 
to and following the debate, it is no matter for surprise, 
that instead of paying close attention to the debates in. 
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Council he should, while the debate is going on, pre£er to 
attend to his own office work. Sincc' the enlargcment of 
the Legislative Councils in 1892 there has been a prepon­
eerance of leading vakils amongst the non-officials who, by 
their training at the bar, have a decided advantage over 
their official colleagues, most of whom belong to the Indian 
Civil Service the memllers of which have proved themselves 
remarkably successful as administrators by reason of 
the fact that their policy hitherto has been one of 
decisive action and discreet silence white U1eir official train­
ing is not such as to qualify them to make extempore 
speeches or to meet debates in Council." 



CHAPTER VIII 

THE INDIAN LEGISLATURES-(coniinued) 

THEIR'-LEGISLATIV E FUNCTIONS 

From what has been said in the previous Legislative 

chaDter it will have been perceived that the a?d Execu-
t , bve Acts 

Indian legislatures were originally created for a 
strictly limited purpose, namely, that of making' 
laws and n~gulations, as a non-sovereign legisla-
tive body subordinate to the I mperiai Parlia-
ment. The progress of constitutional develop-
ment even in India has, however, Jed to the 
enlargement of both the constitution and the 
scope of work of these Councils. Both in the 
department of legislation and of administration, 
their functions are becoming enlarged from 
time to time. The powers of the Councils in 
regard to the latter, however, are of very recent 
growth and inappreciable. The distinction 
between legislation and the other functions of 
Government, namely, those comprised under 
administration is, no doubt, important from 
tbe point of view of political theory, but as is 
usual in all such cases, the line dividing 
them is hard to draw and the question 
whether a particular act donI:! or required 
to be done is an act of legislation, or of 
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administration is .not easy of solution. More­
over, it is very necessary to not~ that the power 
of a statute enacted by the legislature need by 
no means be confined to the province of what 
a jurist or political philosopher would consider 
the domain of legislation. This is as true of 
Acts of the Indian Legislative Councils as of 
the Acts of the Imperial ParliameAt. Taxation, 
for instance, in England is the undoubted pro­
vince of the legislature, to vote by means of an 
Act, and in India legislation is invariably resort­
ed to whenever fresh sources of raising taxation 
are proposed. Similarly, there are many fiscal 
and administrative enactments both in England 
and in I ndia which could hardly be classi fied 
as legislation. On the other hand, there are 
many matters in which, as we have indicated in 
the last chapter, the Executive is empowered to 
practically legislate by rules and to administer 
the rules so legislated. 

Theirdistinc- The only legal distinction, therefore, between 
tion one of the acts of the le!Zislature and the acts of the 
method '" 

Executive is the method adopted in de ciding 
on and pursuing a course of action with reference 
to the government of the country. This absence 
of a clear differentiation of functiol1s between 
the legislatures and the Executive is accentuated 
in this country by the fact, to which reference 
has been made, that the Legislative Council 
practically grew out of the Executive Council. 
The Act of 1833 forma11y enhanced the legisla­
tive power of the Governor-General in COUncil 
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iby the addition of a Law Member to it, by 
~lbonshin~ the legislative 'authQrity of the 
Madras and Bombay Councils (an authority 
which was subsequently restored) and byenact­
ing that the body so constituted 1/ is authorized 
.to legislate for all persons, places and Courts 
within the Companys' territories", and that the 
laws made by-it "are, subject to disalJowance 
by the Court of Directors, to have the effect of 
Acts of Parliament." The Council was strength­
ened in 1t\53 by the nomination of additional 
members to it when acting for the purpose of 
making laws and regulations. The Indian 
Council's Act of 1861 formally consolidated, 
revised and regulated the legi slati ve powers of 
the . Councils. It also restored subordinate 
legislative authority to the Madras and Bombay 
·Councils and provitieJ for the creation of 
further Provincial Legislative Councils in 
flesh provinces to be created with Lieutenant­
'Governors. 

The limitations put up0n the power of leg~sla. Powers of 

,tion which wa,; in general terms bestowed on Legist3'tion 
of Ind1an 

the Governor-Generals' Council in 1833 will be Councils 

gathered in their detail from the enactments 
printed in the Appendix. Generally speaking, the 
lruperiallegis\ature has power (l) to make laws 
for all pErsons, for all Courts and for all places 
and things within British India, (2) for all Native 
Indlan subjects of His Majesty whether' within 
or without His Majesty's dominions in any 
part of the world, (3) for all Briti.h subjects of 
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His Majesty and servants of the Gm.'ernment 
of India who reside in part;; of India out· 
side British India, (4) for all persons employed 
in the Military or Marine Service of His 
Majesty in India and (5) for repealing or 
altering ~uch law~ . or other laws and regula­
tions for the tim:! beingin force in British India. 
No law so md,;: is to be deemed iijvalid by rea­
son only t1-tat i( aff;:cts any of the prerogatives 
of the Crown or any of the statutes or laws of 
England not api,licable to India. ' .. Bllt the Im­
perial Legislative Council (I) has not power to 
make any law repealing or affecting the 
laws by which the Indian Government has been 
constituted, n.lffi;:ly, (a) some of the provisions 
of the Government of India Act of 1833 and all 
the provisions of the Government of India Acts 
of 1853, l851, 1858 and 1859, the provislons of 
the Indian Coullcils Act of 1861 and (b) any 
Act of P <lriiament pas~ed since 1861 extending 
to British India, and a few minor Acts such as 
Acts enabling the Secretary of State to rai,;e 
loans on behalf of India, the Army Act and 
Acts amending the same ; (ii) has not power to 
make any Jaw affecting the authority of Parlia­
ment or any part of the unwritten laws of tht 
constitution of the United Kingdom of Great 
Britall1 and Ireland whereon may depend in 
any degree the allegiance of any pt'rson to the 
Crown of the United Kingdom ortbe sovereignty 
or dominion of the Crown over any part of 
British India ; (iiiL n9r has power, without the 
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previous sanction of the Secretary of State, to 
pass any law empowering any Court other than 
the. High Court to sentence European subjects 
of His Majesty to the punishment of death or 
abolishing any High Court. Ope restriction refer­
red to above is perhaps of more importance than 
olhers, so far as constitutional rights go, 
viz., t.hat whi<4h refers to the allegiance to the 
Crown in clau5e (ii) above. This has virtually 
been interL>rekdas amountin~ to a compact on 
the part o(the subject to bear allegiance to the 
Crown and on the part of the Ki ng to preserve 
the constitutiunal rights of the subject, contained 
in the unwritten laws of the United Kingdom of 
Great Britain and Irehnd. Mr. Justice Norman, 
in the case of In re Amecr Khan, has explained 
thi s aspect of the question in the following 
words :-

"Ill order to see what is meant by the words' lin written 
i~ws or constitution whereon may depend in any degree 
l'.lc allegiance ot allY per:ll)n ," it is necessary to consider 
fi rst what allegiance is. Everyone born within the 
dominions of .he Killg of England or in the Colonies or 
dependencies, bei' g under the protection of the King, there­
fore, accnrding to our common la w, owes allegiance to the 
King. Every Britbh subject is born a debtor by the fealty 
and allegiance which he owes his Sovereign and the State, a 
( reditor by the benefit and protection of the king, the laws 
and the constitution. 'Allegiance,' says Sir William 
B\a,;kstone, 'is the tie which binds the subject to 
the King in return for that protection which the King 
J(fords to the ~lIbjecl.' Foremost amongst the 
privileges assured to the subject by the protection of the 
Sovereign is liberty and security of the person. The Crown 
cannQ! derogate {rom tbose .rigbts. Bracton t~lls us that 
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• the King is uniler tbe Jaw, for the law makes the 
King.' TheKJng caimot interfere with the liberty of 
the subject, nor deprive him of any of his rights. How 
absolute soever the sovereigns of other nations may be, 
the King of England cannot take up or detain the 
meanest subject at his, will and pleasure . 

.. I will proceed to consider what ate the 'unwritten 
laws and constitutiou' of the United Kingdom which are 
alluued to in the section (b). It is well knowlI that the 
provisions of the Great Charter and the 4Petition of Right 
are for the most part declarations oi what the existing law 
was, not enactments of any new law. They set forth and 
assert the right of the subject, according to what was 
assumed to be the ancient unwritten laws and constitution 
of the realm. 

"Now if it be true that allegiance and protection are 
reciprocally due from the subject and the Sovereign, it is 
evident that the strict observance of the laws which provide 

, for such liberty and security ensures the faithful ano loving 
allegiance of subjects . 

.. On the faithful observance by the SovereigD of the 
unwritten laws and constitution of the United Kingdom, as 
contaioed in the Great Charier and other Acts which I have 
mentioned, depend in no small degree the allegiance 01 
the subjects. It would be a startling thing to fi:1d that 
they could be taken away by an Act of tht: subordinate 
Legislature. 11 would be a strange thing indeed if a great 
popular assembly, m,e the Parliament of England, had put 
jnto the power of a Legislature which has not, and in the 
nature of things cannot have, any representati ve character, 
the power of abrdlatillg or tampering with such funda­

-mental laws." 

The net effect of the powers and restrictions 
relating to the Indian legislatures ,cannot be 
better put thap in the words of Lord Selborne 
inAhe case of Qlfeen v. Burah. He says ;-

.. The Indian Legfs1ature has powers expressly limlted by 
the Act of the Imperial Pal'iiament which cf$tlltcd it, and it 
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can, of. course, do nothing beyond the limits which c:ircum~ 
Jicribe ,these powers. But when' acting within the.., 
limits, it is not in any sense an agent at delJ=gate of the 
hnperial Parliament, but has, and'was intendetl to baw, 
plenary \:lowers of legis1ation, as large,and ·of tbe same 
nature, as those of Parliament itself. The established coucts 
(If justice, when a que~tion arises as t~ whether the prescrib. 
oed limits have been exceeded, must of necessity determine 
that question; and the only way in whicll they can pro­
i"crly do so is bytlooking to the terms of the instrument, by 
which affirmatively the legislative powers were created, 
and by which negatively they are restricted, If what has 
been done is legislation within the general scope of the 
affirmative words which give the power, and if it violates 
no express condition 01" restriction by which that power 
is limited lin which category would of course be includ.d 
any Act of the Imrerial Parliament at variance with it), it 
is not for any court of justice to inquire further, or to en­
large constructively those conditions and restrictioIis." . 

These plenary powers of legislation, which Limited 

the Indian Legislatures at present possess, are PRowelr·t~1 egu a JOn-
the result of the serie~ of enactments which we makin. eJ 
have referred to above, between the years 1833 the Execuhve 

,ilnd 1861 which had changed their original 
character of being delegates or agents of the 
Imperial Parliament. The delegated authority, 
originally in the hands of the Councils, . th~n 
Executive a~ well as Legislative, ceased to exist 
with the constitution of plenary Le.gislative 
Councils with additional mem~rs.f'~ut the 
exercise of the delegated power of I regulation-
making' by Executive authority, continued 
without legal warrant for many years in respect 
of the administration of territgrjes not .hrpught 
within the regular administriltion ofB.ritish 
COl,lJ'ts .,.and • British laws •. \.. TheQ.i(ti.c~lty, 
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'however~ was found out duri:ng the timeof.Si-r 
Fitz-James Stephen as Law Member in India,. 
who placed the power of so-called regulatioll­
making in the hands of the ExecutiY~ 
an a legal and ,statub:~ry basis. Under the 
Government of India Act of 1870, the 
power of making regulations at the 
i"stance of the local Governmell.ts concerned 
was vested in the Govt:fIIor-General in Council 
in his executivf' capacity in respect of what are, 
bya curious contradiction in terms, called noo­
regulation pl"Ovinces, or provinces in which, 
-owing to their backward character, the 
regular Indian law and Law Courts could not 
be ,established. The Governor-General ;,n his 
own perSall also has been vested with an 
extraordinary power of making Ordinances 
having the force of laws in cases of emergency 
.for a period not exceeding six months, . 

The Rule of These vestiges of the tendency to what may 
Law in India be termed non-legal methods of Government 

in India, are still noticeable here and there 
in the Indian Statute Book. Peculiar powers of 
deportation are, for instimce, found in Regu­
lations nearly a century old and these have reo 
cently beel! revived and exercised under circum­
stances, also deemed peculiar, but their exercise 
has been vigorously challengt: d both in England 
'and in I ndia. Subject to these exceptiQns, 
:the -Indian Constitution may be deemed t(» be 
'as much subjectto the rule of law as the Britfsh 
.Obnstitution. - Wh .. t this -singljlar .a.dvant.'of 
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British institutions means to-India has .not­
always' been grasped by ~any people who 
have a fondness for arbitrary methods ano' 
p(lf$o;onal Government j but students of Con-. 
stitutional History will easily discern thai 
this is, perhaps, one of the most valuable 
advantages which the British connection has 
secured for tili!'; country. The value of this 
cDIlstitutional principle to I ndia can har.dly 
be over-estimated and cannot be put better 
than in the words of Sir Fitz-James Stephen, who 
was a Law Member of the Viceroy's Council 
during the time of Lord Mayo's Viceroyalty . 
. " Peace and law," he said, "go togethe'i' 
whatever else we do in India, we must keep:· 
peace; and this is strictly equivalent to saying 
that we mu~t rule by law." The remarks of. 
this great jurist on the constitutional question' 
whether India shall be ruled by law accordIng 
to British traditions, or by arbitrary, person.al· 
government, according to what are fancied to 
be Oriental notions, are so apposite that we 
extrad them in a note at the end of this chap­
ter, from the chapter on ' Legislation ' which he 
·contributed to Sir W. Hunter's "Life of' .the 
Earl of Mayo." 

While it will thus be ~een that the province Province of 

of legislation ha5 b~en e~larged wi' h very bene- Ind~an Leg13latif)n 
ficial results to the people: of this country, it circulD-
has also to. be remembered that it has icribed 

been ·limi ted by other circumstances. The 
·sh~re· of the'. representatives of the peop~ 
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themselves in shaping them· is. in the first 
place, extremely limited. In the next place, it 
has been the declared policy of the Govern­
ment not to interfere with the personal law 
of· the various communities inhabitating this 
country, but to respect and enforce them, as 
laid down in their legal text books and a.<; dedu­
cible from their settled custnms, an~ to maintain 
scrupulous regard for the religious and social 
usages of the people themselves.. The province 
of legislation in these directions is extremely 
circumscribed, and does not lend itself to assist­
ing sucial prugress to the extent to which it has 
done in \Vestem countries. Interesting ques­
tions, legal and social, arise in connection with. 
this peculiar state of things in India, which it is 
not the province of a student of constitational 
history to discuss or to express opinions upon; 
but their existence has tt) be noted as a constitu­
tional fact tending to show that the domain· 
of legislation in India is not 3S large ail in. 
Western c.)untries where a more homogene­
ous population exists. Legally, of COUf5e, 
Parli .. ment can legislate' with the utmost 
freedom in respect of social and religious 
matters in I ndia and in the 1 ndian Legisla. 
tures also, rreasures of legislation affecting 
social and religious usages may be introduced,: 
with the previous sanction of the Governor·· 
General; but the declared policy of neutrality 
on the part of theltate in such matters, a policy 
Which has been solemnly re-affirmed in the' 
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late Queen's Proclamation of 1858, ma kes any' 
interference by Government in any way counter, 
to the feelings of the people themselves as 
unlikely as possible. 

The pow.ers of the Provincial Legislatures are Powen of 

in general respects cO~!~_Ql?iY.(L wiJh those of ~=ra~::. 
the Imperial Legislature, but only in respect of 
+Qe territoriestPlade subject to their laws. There 
are, however, a few important matters excepted 
from their competence and reserved absolutely 
for the Imperial Council. Apart from the 
general restrictions Dn the powers of the Indian 
Legislatures which apply equally to the Provin-
cial Legislatures, the latter have not power to deal 
with matters comprised under Imperial Finance, 
Currency, Posts and Telegraphs; and they 
cannot alter the Indian Penal Code, without 
the previous sanction of the Governor-General. 

All legislative measures passed by the Veto on 
legislatures in India are subj ect to the power LIndl.anl to egis a Ion 
of veto on the part of the Crown and of by the 

h h · . ° h C . I d' Crown aDd t e aut an ties representing t e rown 10 11 la, ita repreaeD-
as in the case of all Colonial L<?gislatures. tatives 

Every act passed by a Provincial Legislature 
has to receive the assent of the Governor 
first and the Governor-General next, where-
upon it becomes law. ' It is, however, subject 
to subsequent disallowance by the Crown, 
on communication of which to India it ceases 
to be law. Every law passed by the Legis-
lative Council of the Governor .. General has to 
receive the assent of the Governor-General and 
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is . also suhject to similar disallowance by the 
Crown. According to Sir. C. p, Ilb(;rt, assent has 
usually been withheld on one or more of the 
following grounds:-(l) that the principle or 
policy of the Act tlr of some particular provi. 
sion of the Act is unsound, (2) that the Act or 
some provision of the Act is ultra vIres of the 
Provincial Legislature and (3) tItat the Act is 
defective in form. 

Legislative Such, in brief, are the powers of the Indian 
fn~~ ~~d the Legislatures. Though restrictions on their 
Legislative po-wc:!r, constitutionally speaking, are great, the 
Department d h h f I 'I' h' h amount an tee aracter a egl,; atlon w IC 

they have produced have been extremely valu­
lble and might form examples to other states 
where more advanced legislatures have hardly 
succeeded so well in the sphere of Jaw-making 
proper. Not that the Indian Legislatures have 
not blundered nor that their enactments are 
perfect; but they have a record of achievement 
respectable and creditable. This is due to 
their possession of a special Legislative Depar!­
ment as well as a compact comtitution which has 
enabled the Indian Government to make its laws, 
whatever they have been, more systematically 
arranged and more thoroughly worked out than, 
[or instance, in the United Kingdom. In its 
Legislative Department, the· Government of 
1 ndia possesses an office, the function of which 
is the superintendence of all matters connecied 
with the enactment and revision of the laws and 
which is under the charge of a member of the 
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Legislature. "The smaJi size of the' 'Indian 
Legislature," Sir Fitz-James Stephen points out, 
4,the fact that it consists of only one body and 
the fact that its duties are purely legislative and 
that it has nothing to do with the Exc<.:utive 
Government, expedite its proceedings to an 
extent which it i" difficult for anyone accus­
tomed only ttl England even to imagine. The 
comparative fixity of tenure of the higher Indian 
officials and the practice which prevails of 
carrying on the legislative business continuously 
and not in separate sessions at the end of which 
every bill not passed is lost, all give a degree of 
vigour and system to Indian Legislation unlike 
anything known in England and which I hope 
and believe compensate to a considerable ex­
tent for its unavoidable defects and shortcom­
ings." 

The reforms introduced under the Councils 
Act 1909, might to some extent modify the 
observations of Sir Fib~-James Stephen. 
Symmetry and system in Legislative enact~ 

ments are not a sumuln b01~l4m in themselves, 
nor is simplicity of procedure at all conducive to 
soundness and suitability of legislative measures. 
The primary need for making legislation popular 
and representative of the feelings of the people 
whom the I",ws affect, outweighs every sllch 
consideration, and there can be no doubt that 
measures taken towards this result will secure 
far better the real object of all legislation, viz., to 
make them suited to the people, render them 
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acceptable to theIl1 and obtain willing obedience­
to the Acts of the legislature. 

The procedure of the Legistative Councils in 
the making of Jaws will be found fully set out 
in the r:r1es for the conduct of legislative business. 
published in the Appendix. The 'power of the 
Government on its Fart to introduce legislation 
in the Councils is limited; in the first i nstance ~ 
statutorily, by the provisions which we have re­
ferred to in the previous pages and, in 
the next place, by the Legislative stand~ 

ing orders, which have been framed in 
conformity with the Acts and in pursuance 
of the Folicy ~aid down from. time to time 
by the Secretary of State and the Govern­
ment of India. There have been many disputes 
over questions connected with this matter, affect. 
ing the powers of the various Executive authori~ 
ties responsible for the administration of India, 
in introducing legislation. Some of these are. 
embodied in the standing orders from which we 
have extracted important portions in the Appen­
dix. Special attention might be directed to one 
of these which is of more than administrative 
significance and has raised a nd decided a con~ 
stitutional issue of importance to which we 
have already referred in Chapter I I, viz., the 
extent to which the Government of India is 
responsible to the Secretary of State in the 
matter of initiating legislation. 
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.0'. 
[Ell tract fronz fhe Chapter dtJ .. Legislation "nil", 

Lord Nayo" by Sir James Fit"-James Stephe1l in Hunter's 
" Life of the Ea,l of Mayo ". J 

.. Many persons object not so much to any particula( 
laws, as to the Government ofthe country by law at all. The, 
have an opinion which I have in some instances heard very 
distinctly expressed by persons of high authority, that the 
itate of things throughout India is such that law ought in· 
all cases to be o:erridden by what is c:Jlled equity, in the 
loose popular sense of the word. Tlut the Courts of Justice 
ought to decide not merely whether a given contract has 
been made and broken, but whether it ought to have been 
made, and whether its breach was not morally justifiable. 
In short, that there ought to be no law at all if. the country 
as far as natives are concerned, but that in every instance; 
the District Officers ought to decide according to their 
own notions, subject only to correction by their superiors. 

In the second place, it is a favourite doctrine with per. 
sons who hold this opinion that the Government of India 
possesses the absolute power of the old native states subject. 
only to such limitations as it has chosen to impose upon 
itself by express law. That every new law is thus a new. 
limitation 011 the general powers of Government and lends 
;0 diminish them, and that there ought to be as few laws, 
as possible, in order that the vigour of the executive power 
may be maintair.ed at a maximum. 

Nothing struck me more in my intercourse with Indian 
civilians, than the manner in which the senior members of· 
the service seemed to look instinctively upon lawyers of 
all kinds as their natural enemies, and upon law as a, 
mysterious power, the special function of which was to-, 
prevent, or at all events to embarrass and retard, any­
tht.ng like vigorous executive action. I was once discus­
Sing with a military officer of high rank, and in high civil 
employ, the provisions of a bill for putting certain criminal,. 
tribes in the North-West Provim:es under police 
~upervlaion. When I showed him the l'/)wers which 
it conferred upon elt.ecuU"e officers, he said, "It ia. 
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·quite a new idea to me ·tbat the law can be any­
tbing, but a cbeck· to . the eKecutive.power." 

I may give a few illustrations, \yhich will' th row f'urther 
light upon this way of thinking. One of the commonest 
of all 'complaints'against Indian law is that it . is stiff and 
inelastic, that it doe, not adjust itself to the exigencies of 
real business and so forth. I have hea-d these complaints 
,perhaps a hundred times and whenever I heard them 
,I asked the same question, 'which particalif law do you 
refer to, and in what mann.er would you make it more 
'elastic?' If, as was generally the case, I got no :iistinct 
answer to this question. I used to ask whether the 
objector thought that the Penal Code was too definite, and 
that it could be improved if its definitions wllre made less 
precise; and in particular, whetber he would lio:c' to have 
the definitions of murder or theft,or of any and what other 
crime, allered and if so, where and how? These questions 
were hardly ever answered. I generally found that nearly 
every one,when closely pressed, gave th: same illustrations 
as to what he under.tood by the stiffness and want of elasti­
city of Ihe law. They all referred 10 tho~e 3ectioIlS of the 
Code of Criminal' Procedure which require the officer pre­
siding at the trial to lake down the eVIdence with his own 
hand, and their notion of rendering the Code more elastic 
was that this requirement should be relaxed. 

These sections are the chief guarantee that a judge actually 
does this duty, and does lIot merely pretend to do it. They 
are the great s.:curity for a f air trial to the person accused. 
Before they were inserted in the code, it was a common 
practice for the judges not to heal' the witnesses at all, but 
to allow four or five native clerks to take down the evi­
dence of as many witnesses in as many different cases at 
the same time; and the!l to form his opinion, not from 
hearing the witnesses, but fro III reading, or from having 
read over to' him, the depositions taken bv the .native 
clerks. In fact, the elasticity which the critics in question 
really wished for, appeared to me on full examination tl'l 
be ela~ticity in the de~ree of attention which they were to 
.bestow on the most importaut of their ow •• duties. 
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Atrlend of mine, whilst ilTtpecting an important frontier 
district, received complaillts from tbeofficer in charge of it 
as to the wallt of elasticity ill the existing system; and on 
asking what he meant, was informed that he had found it 
impf.\~ble to punish certain persons whom he knew to be 
guilty of murder. His informants would not come forward 
as witnesses for fear of the vengeance of the relationll of the 
criminals, and the law did nnt permit him to move without 
a regular trial. 'Then,' replied my friend, 'what you want 
is power to put.,eople to death without any trial at all, 
and on secret information which is satisfactory to your 
own mind, of which the persons who give it are not 
to be responsible' This, no doubt, was what the officer 
in que~tion did want. It had not occurred to him that the 
impunity of a certain amount of crime was a less evil than 
the existence of an arbitrary and irre-ponsible power, 
which wouJd practically have to strike in the dark. 

• • * 
What I wiSh to nr·tice is the gross fallacy of condemning 
law and legislation in general, because the provisions of 
one particular law which allows land to be sold for debts 
may he open to question. There is nothing specially re­
fined or technical in the law in question. What is really 
ohjected is its stringent simplicity. A law which mediated 
between the usurer and the landolVner, which tried tn 
secure to the one his just claims, and to the other the en­
Joyment of what he h3d been accustomed to regard as his 
ancestral rights, would have to be far more complicated 
than a law by which a judgment-creditor may sell his debt­
or's land bv auction. In this, as in Humberless other instan­
ces, the commonplaces about simple and primitive popu· 
lations and refined systems of law mean merely that parti. 
Gular laws ought to be altered, which is a reason for, not 
agaiMt,legislation. To wish to put an 'end to legislation 
because some laws are not wise, is like wishing to put an end 
to tailors because some clothes do not fit. To argue that, be­
cat.~e some English laws are unsuited for some Indian 
populations, law in general i~ not the instrument by which 
India o)ught to be governed, is to assume tlsla·t ·Iaw 'isnot 

'that which a legislator t'flach as such; but II myster..iou 
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'something whIch is tl) be found in England, andwhicb 
must be introduced bodily into 'India, if India is to be 

.governed by law at all. 
The only rational meaningwhich can be ascribed to su·ch 

lallguage as I refer to is one which is not expressed, be­
'cause it cannot be avowed. It is, that the person who 
Uies it would like the law to stand asjt is, but that the 
District Officers should use their own discretion 
about puttillg it in force. This is oni.y a weak form of the 

. doctrine that India ought to be governed ... not by law, but 
bypers~nal discretion. A law which people may enforce 
·or not, as they please, is not a law at all. 

The theory thaI Government by laIN is not suitable for 
" India, and that everything ought to be left to the persona! 
discretion of the rulers, that is to say, of the District 
Officers, is one of those theories which many persons hold, 
though no one who regards his own reputation will avow 
it. In England, everyone will admit in words that popular 
reduction is an admirable thing, Whilst many persons 
couple the admission with qualifications intel!igible only 
upon the supposition (which is undoubtedly trae) thai 
in their hearts they believe it to be mischievous. In 
India, whilst hardly anyone will be found to maintain 
distinctly that the personal discretion of local rulerli, frel' 
·from all law whatever, is the true method of Government, 
numbers of people qualify their consent to the proposition 
·that the country must be governed by law, by common­
~laces like those of which I have given specimens, and 
which really mean that unfettered personal discretion 
would be a IUllch better thing. The unavowed influence 

·i)f this theory acts so powerfully, that it wil! be by no 
means superfluous even now to show' how baseless and 
mischievous it is. 

In doing this it is necessary to refer shortly to 
·common places, which arc often forgotten because 
they are so familiar. Often as it has been repeated, it is 
110t the less true, that the main distinction between the 
Government which we have established and tbe govern­
,ment which it supe! seded is, tha! the one is in t he fullest 
sense of the word a government by law, and that .tbe 
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<other wall a government by mere personal discretion. It 
is also true that the moral and gellera! results of a govern­
ment by law admit of no comparison at all with those of 
.despotism. I do not believe that the people of England, 
'1D II whole, would take any sort of interest ill supporting a 
mere despotism, differing from those of the native rulers 
.only in the fact that it was administered by Englishmen. 

Government by law is the only real security either for 
me or property, and is therefore the indispensable con­
.'lition of the gNwth of wealth. This is no mere phrase. 
Before the introduction of law, it admitted of considerable 
clis,;ussion whether property in land existed in India at all. 
It admits of no discussion that the value of funded property 
depends entirely upon the limitation of Government de­
mand, and upon the due adjustment of the relations 
between the cultivators and the zamindars. Laws, there­
fore, of some kind there must be. 



CHAPTER IX 

THE LEGISLATURES AND THE EXECUTIVE 

Attempted When the function of legislation was 
control of the d'ff . d f h f d . . t t' . Administra- 1 erenhate rom t at 0 a mInts ra Ion In 
titm by the 
Legislature 
between the 
years, 1853-
1861 

British India and entrusted to the hands of the 
Councils expanded for legislative purposes hy 
additional members, between the years 1833 
and 1861, as we saw in the last chapter, it was 
found that they had to be further strengthened 
by the additio:l of Provincial and other 
representatives to assist in the making of laws. 
Legislative activity at that period was marked, 
and, between the ye:lrs ] 253 and 1861, the 
Indian Legislatures modelled themselves on 
the procedure of the H luse of Commons 
in England, and not only proceeded to deal 
with matters of legislation, pure and simple, 
but also with questions ,of administration. 
They showed what was then considered, in the 
words of Sir C.P. libert, an inconvenient degree 
of independence by asking questions as to, 
and discussing the propriety of, measures 
of the Executive Government-deC111ing them­
selves competent to. enquire into abuses 
and grievances, calling for reports and returns 
from the local administrations, debating long on 



questions ' of public ihterestantl· introducing' 
motions and resolutions : iridepelldent of tfie 
Executive Government. In a despatch of Lord , 
Canning at the time, he poi nted out th at the Coun­
cil had become invested with forms and modes of 
procedure closely imitating those of the House of 
Commons, that the.'e were 136 sta.ndi ng orders 
to regulate the procedure of a dozen gentlemen 
assembled in Council, that, in short, in the words. 
of Sir Lawrence Peel, they had assumed juris­
diction in the nature of that of a grahd inquest 
of the nation. It is needless to say that the­
Legislative Council came into constant conflict 
with the Executive Government of those days. 
The following, among others, may be cited as 
example, of the power which, whether originally 
intended to be vested in the Councilor not, was 
actually exercised by thc Governor-General's 
Legislative Council between the years 1853 and 
1861 :-

At the meeting of the Council held on . the 16th April, 
lS'>!l, Sir Charle6 Jackson put the following questiun :­
" Whether the Government have taken any and what steps 
for the erection of a jail in a suitable c lim .lte for th. 
reception of El\rOpean or American convicts sentenced to 
terms of penal servitude under Act XXIV of 181)5?" In 
~ Ilpport o{ the question, he made a long statement giving 
his reasons for his inquiry; and the answer was also 
accompanied by a statement at some' lerigth. 

On September 6, 1859, the Vice-President (Sir Barnes 
PeaCOCk) called the attention ·,of the Council to certain 
observations made by the Madras .Supreme Court in the­
matter of an application by one Gunshamdoss, wllich ob .. r­
atiolls were considered by Sir Barnes Peacvck ·as· at 
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-reSection ~ tbel..cgislaUve Ceuncit :, Then, on. the 4 t II 
February, 1860, the maiter wall by a motion 
referred to a select committee .. and the report 

, 'of the committee was presented on the 25th February, 
1860, when Sir Barnes Peacock moved the follow­
ing resolution thereon, 'V'iz, , "the remarks of the 
Jearped Judges of Ihe Supreme Court of Madras on Act 
XVI of 1859 in delivering judgment on the 8th Augnst, 
1859 on the case of Gunshamdoss, were unwarranted hy 
the facts and were wholly unjm;tifiable,"\ In moving the 
resolution, Sir Barnes Peacock made a very long and 
interesting speech in the course of \Which he said that tbe 
members of the Legislative Council were as independent 
as the learned Judges of the Supreme Court of Madras and 
generally defended the conduct of the Legislative Council 
against the attacks of the Supreme Court. Mr. Sconce, Sir 
Charles Jackson, lind Sir Bartle Frere and the Right 
Honourable Mr, Wilson all took part in the debat~;. The 
original motion was eventually withdrawn and a resolution 
that the report of the select committee be adopted and 
transmitted to the Secretary of State for India was unani­
mously agreed to. 

On the 18th August, 1860, Sir Mordaunt Wells fORe to call 
·the attention of the Councilto the evidence given before the 
Indigo Commission by the Hon'hle Mr. Eden, a member 
of the Bengal Civil Se~vice, so far a3 his evidence referred 
to the administration of Criminal justice in Her Majesty's 
S\1premeCourt." In thus calling the attention of the Council 
'to the subject, Sir Mordaunt Wells made an elaborate 
speech quoting facts and figures in uefence of the Supreme 
Court of Calcutta against the ch .. rgemade by the Hon'hle 

' _. Ashly l!:den, that the Supreme Court and the Calcutt< 
Jury Were partial to Europeans accused of offences, 
Sir Bartle Frere, Mr, Forbes, Member for Madras, Sir 
Barnes Peacock and Mr. Sconce, all spoke on the subject. 

On the 16th December, 1860, Sir Batfies Peacock moved 
tha,t Government be requested to furnish several items of 
information specified in the notice of motion in respect to 
-<:ertain grant by the GOl/crnment to the descendants of 



Tipps Suttall of Ky.ore .. The Vice· PMsiileJ1.t made a meat 
... ebemellt and eloquent speecb . ill support of his motioD. 

The motion was oppo:led Inollt vigorously. by Sir Barile 
Frere and others on behalf of the fj;xeclltive Governmc:nt. 
"j'bt:: Council was divided and the votes were equal' in 
number. Sir Barnes Peacock in the chair as Vice-Presid1lllt 
:ave a casting vote in favour of his motion which "las 
carried. 

Theinformation asked for by the resolution was s'ubstal~­
iially given by tift: Government on tbe 22nd December, 
1860 whenj Sir Charles Jackson in the absence, of Sir 
Bames Peacock expressed his gratification and said that 
Ihe message granting the information •• would increase 
that confidence ,vhich the Council had in the Executive 
Gov'e'rnment and would prom,)te that harmonious action 
between the Executive Government and the Council whith 
was so greatly to be desired." 

The activities of the Council at this time and Powers of 
the lively disputes which it had with the Execu- couo

i
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live Government finally led to an address of Act oj ISGl 

the Legislative Council for the communication 
to it of certain correspondence between the 
Secretary of State and the Supreme Govern ment. 
of India. These, together with the differ-
ences which arose between the Supreme Gov-
·ernment and the Government of Madras 
011 the Income Tax Bill and the doubts 
which had been raised as to the validity of 
Jaws introduced into non-regulation provinces 
without enactment by the Legislati'le Council, 
finally led to the revision and consolidation of 
the laws in regard to the Indian Councils in ge,ne. 
ral. The Indian Councils Act of 1861 provided 
:it most effective check against any intederence 
>oj the J...egislative Councils with tbe Executive 
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.even 'by way of.advice·or .sl1ggestion, Under 
'section H of that Act,- it was enacted that no 
.business shall be trcinsacted at' a Legislative 
Meeting' of the Govcrnor-General's Council 
other than the conside.ratiotl of measures intro­
ducedor proposed to be introduced' into the 
Council for the purpose of enactment or the 
alterati()n of rules. for the condujj:t of business 
at Legislative Meetings, and that no motiQn 
shalt be entertained other than a motion 
for leat'e to introduce a measure into Council 
for the purpose of enactment or having referen..:e 
to a measure introdl1ced or proposed to be 
introduced into the Council for that purpose,. tlr 
having reference to some rule for the coriduct 
of busine:;s; Similar reslrictions were imposed 
on the Provincial Legislative Councils. 

Restrictions These restrictions were somewhat reJa"(ed 
slightly by the Indian Councils Act of 18\)2 which 
.. clued by • 
Acts, of 1892 permitted (1) the asking of questions ill 
and 190. regard t()·admini;trative matters, undel' strictly 

limited conditions, by the Metnbers of Cmllcil,> 
and the eliciti ng of answer_~ thereto,and (2) 
the explanation of the annual .Financial State­
ments Gf the Imperial and Provincial Govern­
ments in the respective COllnci\!';and a general 
discussion of the same by the Members. The 
Indian Councils Aut of 1909hasfudher;re4txed 
the Jithitationsimp()s6d by the ActOfl86i~ting 
the bu;;iness of the COUllcil'J:o purely,legislJ.ti've 
tnEltters, by.empowering the Governor.General 
in Council and the PmviricialGovernmehts,.to 
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make revised rules'{a) for aHo,wing supplemen­
tary questions to bl'! put along with interpel .. 
lations in the Council,: (b) for moving resolu-: 
!;{lnS on the Financial- Statements presented 
10 th'eCouncilS, and (c) for moving resolutions 
on matters of general public interest at meetings 
of, the Legislative COlllicils. It is doubtful if the 
extent of what"we may call concessions, thus 
granted to the Legislative Councils; in allowing 
them to deal with matters of administration, 
amount to a restoration of the position which 
they occupied and exercised under the Act of 
1853. It may be pointed out, however,that under 
theAct of 1853 the powers of the Council,if they 
existed at all, were unrestricted by anylegi~. 
iative limitation and controlled only by 'the 
,tanding orders above referred to. The exptcss 
limitation on the powers of the Councils imposed' 
hy the Act of1S6l is not repealed by the 
Indian Councils Act of 1909, but only modified 
to the extent to which the rules framed by the 
Governor-General in Councilor the Provincial 
Governments may relax it, while the province of 
such concessions as the Executive Government, 
may grant in this behalf is expressly forbidden' 
to be . widened by the Legislative Councils 
lmder their power of making rules for the can .. 
duct of business. 

It istoo eady io decide to what extent t'he Extent of 

f th L . I t' C '1 '" present po',vet'S 0 e· egis a lve aunCI s to cntrcise powers 

and control the administration might be dev.e ... , 
oped under the rllles now.framed,by .iheExe-



Ctltive Governmes:at. On the one hand, the 
Execlltive Government may not make such 
rules as to nullify in effect the privileges that 
have been granted; on the other hand,1h.e Legisla. 
tive Councils or their members may not so far 
extend the letter of the rules as to defeat the 
e~press limitations imposed on their power" by 
statute. The rules themselves whi<:h have now 
been framed by the Governor-General in Council 
fOI this purpose will be found in the Appendix, 
They are divisible into two sections, (1) those 
dealing with the powers which the Legislative 
Councils are now invested with in discussing 
and proposing resolutions on the Budget and 
(2) the powers' which they are invested with in 
obtaining information from the Executive 
Government and in discllssing questions of 
general public interest. The former aredea.!t 
with in the two subsequent chapters dealing 
with Indian Finance. The latter, which concem 
the more general respects of administration, 
may be dealt with here. 

Powors and The utmost powers which a Legislature could 
Procedure of, t" 't d' 1 House of exercise over an execu Ive, Wliom I can Irect· 
C.mmoni lr or indirectly control. are exemplified in the-

practice of the British House of Commons to 
wards the Ministers of the Crown and the 
D~partments of State. As the rules which have 
ROW been framed have, according to thet 
Government of India, been to SOme extent 
iramed upon the practice of the House 
of Commons, it·is useful to' cuntrast the uaci 
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limits ofthe $teps now taken in India with those 
obtaining in Parliament. In 'theory, of course, 
the Executive is not in England subject to the 
control of Parliament, but in practice 
ministerial responsibility to Parliament has 
been more completely enfo.rced in England 
than in any other mo.dern demo.cratic state. As 
Professor Di<;ey has pointed out: "There is not 
to be found in the law of England an explicit 
statement thaI the acts of the Monarch must 
always be done through a Minister, and that all, 
orders given by the Crown must, when express­
ed in writing, as they g~nerally are, be counter­
signed by a MInister. Practically, however, 
the rule exists, as the custody of the various 
seals of the Crown is in fact vested in several 
Ministers of State. What the law of England 
provides is thd a Minister who takes part in 
giving e"pression to the Royal Will is legally res­
ponsible for the act in which he is concerned,. 
,lnd he cannot get rid of his liability by pleading 
that he acted in obedince to Noya\ orders". 

Thus, the acts of the Executive are brought 
under the control of. the law of the land, and> 
this constitu tiollal principle equally applies to· 
the acts of the Executive in lndia, except in so 
far as the laws themselves may provide immu­
nity from legal consequences in re.,pect of acts 
done under such statutory powers. The 
tendency to. grant such immunity is, no doubtt 

very much greater in this cuuntry than 'in 

England~mainly owing to the fact that .a Britis~ 



Parliamenfis unlikely to tolerate any such 
infraction of its rights in respect of the affairs 
-of its own country. There are no doubt 
in England other weapons in the hands 
of Parliament by which the Executive is made 
subject to the complete control of the House of 
Commons, such as the power of impeachment, 
-censuring etc, but the ordinary ~egal power 
which enables the House of Commons "to 
insist that the Mi nister:; shall answer what are 
deemed proper questions and shall carry out 
resolutions which are the outcome of the 
deliberate will of the House of Commons,'~ is, 
according to the late Professor MaItland, 
.. in the last· resort the power of with­
holding' supplies or of refusing to legalise 
the existen-ce of a Standing Army." In the 
absence of any such power in the Indian Legis­
lative Councils, it is obvious that the effect 
which their resolutions may have on the Exe­
cutive will be conditioned by th:.:: merit oi 
the resolutions themselves, by the extent to 
which they' express' general or popular will 
and, this is the most important consideration, 
by the extent to which the Executive deems 
fit to accede to such expression of popular will 
;in the Councils. 

The usual methods adopted by the House of 
,Commons in England in respect of administra­
tive matters fall under three heads, namely, (1) 
the 'practice ofi Parliament in regard to asking 
for :iRform.a.iti~nfrQm ,the Executive, by means 
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ofquestiotls ' or by motion for papers relating 
10 matters of administration, (2) the exercise 
of ~hat we may term an inquisitorial power by " 
·the House of Commons in respect of thead~ 
ministration of public affairs in any department 
of State, by th:eappointment of Select Commit­
tees or Corrllriisions-either with a view to 
make the reSb1its of such inquiries the basis for 
legislation or with a view to introduce adminis­
trative reforms-and (3) by the practice of 
moving resolutions on alJ matters connect •. 
edwith admmistration, including motions of 
censure 'on the conduct of Ministers or of 
their departments and motions for adjournment 
on the n::fusal of any minister to give informa­
tion to the House or to comply with other 
similar requests on the part of members. The 
general principles on which the above rights 
are based are laid down by Sir Erskine May in 
Ihc following terms :~ , 

"The limits, within which Parliament, or either 
House, may constitutionally exercise a control 

over the Executive governmel.t have been defillcd 
by usage upon principles consistent with a true dis. 
tributidn of powers in a ,free state and limited monarchy. 
Parliament has no direct control over any single 
department of the state. It may order the produc­
tion of papers for its infl)rmation; it may investigate the 
connuct of public officers and may pronounce its opinion 
upo:! the manner in which ev~ry function of Government 
bas been, or ought to be discharged; but it cannot conveiy 
its orders or dir~ctions to the meanest executive officer nn 
relation to the performance of his duty. Its power over' 
the executive is exercised indirectly, but not the less ' 
.ffective~y, throughthe.reliponsibleMinisten; of the Crown >! 
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Ttmae Mi.nister$ r~gDlate the dDties of every . departmeRt 
of the State, and are I"e~ponsible fer their proper per­
formance to Parliament as well as i the Crown. If 
Parliament disapprove of any act or policy of the 
Government, Ministers must conform to its opinion 
o~ forfeit its confidence. In this manner the House 
of Commons, having become the dominanc power of 
the legislature, ha~ been able to direct the conduct of the 
Government, and control its executive administration of 
public affairs, without exceeding its constitutional powers." 

"Every measure of the ministers of the Crown" says 
Lord Grey, "is open to censure in either House; As that 
when there is just or even plausible ground for objecting 
to anything they have done or omitted to do, they cannot 
escape Q~ing called upon to defend their conduct. By this 
arrang.emellt, those to whom power is entrusted are made 
to feel that they must LIse it in such a manner. as to be 
prepared to meet the criticisms of opponents continually 
on the watch for any errors they may commit, and the 
whole foreign and d,)mest:c policy of the nation is sub­
mitted to the ordeal of free discllssion. " 

Powers of We may now proceed ~o consider how far or 
Indian Coun- how little the new rule.;;. framed by the Governor-
dIs/as to (i} . . . . 
inter pella- General in Council, In respect of the discussion 
tion, of administrative matters by the Indian lp.gisla-

tures, bear resemblance to the practice of Parlia­
ment. To take the que~tion of giving information 
to members of the LegiSlature, we may point out 
that the English practice is based on the principle 
(I that it is imperative that Parliament shall be 
duly informed of everything that may be neces­
sary to explain the policy and proceedings of 
Government in any pal't of the Empire and the 
fullest information is communicated by Govern­
ment to both Houses from time to time upon an 
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matters of public interest ... • Information:is, of. 
course, withheld on the ground that public inter. 
ests wiJl suffer by their disclosure and Minister!> 
cannot be compelled to give the same jhut when 
Ministers do so, they take the responsibility for 
so doing and if the House is of a contrary opL 
nion, the mem ber who asks for information can 
move for the adjournment of the House or move 
a resolution asking the Minister to furnish the 
information. The powers of interpellation 
given to members of the Legislatures in India 
proceed on the reverse principle that the 
Government is not bound to give any inform­
ation except such as it deems necessary to give 
in the public interests, and it is a question whe­
ther the power of moving resolutions now vested 
in the Councils under the rules exlends to moving 
resolutions asking for information or for adjourn­
ment, which is doubtful. The practice of putting 
supplemenlary qllestions in England has been 
developed into what we may term a fine-art, 
both on the part of those putting the question .. 
and on the part of those Members of Govern­
ment who answer them. Whether the strictly 
limited powp.r of putting supplementary ques­
tions which has been granted this year to the 
Indian Councils, subject to the wide discretion 
vested in the President in respect thereof, could,_ 
and is likely to, be developed into a weapon of 
of heckling the Executive; as i<; done in En­

gland, it is too early to prophesy. 



'iii) appoint­
ment of 
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mittees and 
motions 

tto THE lliDrAN CONSTITUTION 

• We may ne:xt consider the practice as 
to theappointmen't of Select Committees. 
The appointment of Select Committees in the 
Indian Legislatures in respect of leg isla tive 
measures introduced in the Councils ha s 
been used with very great benefit to the 
public interest, and in this respect thi s 
practice has been deemed to b. a whole­
some and advantageous variation from the 
practice and procedure of Parliament in Eng. 
land with respect to Bills which are usually 
discllssed in committees of the whole House 
and are voted upon more or less on party lines 
and passed after the third reading. There seems 
to be nothing in" the new rules preventing the 
Government or any member to move for the 
appointment of Select Committees of ,the 
Councils to enquire into matters of administra­
tive reform or of administrative abuses, and it 
is sufficient to note that having regard to the 
nature of the constitution of the Councils, 
mixed committees of official and non­
official::: appointed for those purposes may 
be the best suited to advi se as to the 
"course of action to be taken by the Govern­
ment. Of course, there is no scope for dis­
-cussion of qt;lestions of public interest on, what 
"are usually termed in the House of Commons, 
motions to go into committee, or motions for 
adjourment before the orders of the dayare 
begun; so as to allow discussions in Council on 
questions of urgentpubJic interest and an oppor.~ 
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tunity to the Executive to furnish the Councils 
with a statement of its policy or its procedure in 
regard to urgent admil1strative matters. 

It is, as has been pointed out already, quite 
possible that if the powers now entrusted to the 
Councils are used with c~re,\visdom and discri­
mination,precedents and proceduf!1aRalogous to 
those of the.Hollse of Commons might gradually 
grow up and might serve as a useful means, if 'not 
of directly controlling the Executive,~a power 
which, under the present constitutional 
arrangement of the Government of India, it is 
impossible that the Council could possess-at 
least of directing the Executive into correct and 
proper channels in regard to admini'ltrative 
{Joliey and administrative action. . 



'The division 
of govern­
mental 
'functions 

CHA.PTER X 

TKE COURTS AND THE CmiSTITUTION 

A description of the judicial system of the 
Indian Empire and the powers and duties of 
Courts is easily available in many recognised 
text books. In the pages of CoweU's "Courts and 
Legislative authorities in India" will be found 
an exhaustive discussion of how the jurisdiction 
of Courts, establishe::l under the authority of the 
BritishGovernment,arose and became established 
throughout the country and by what laws and 
rules they are now regulated. It is, therefore, not 
attempteq to re-produce their substance here, nor 
to discuss the questions arising out of the Indian 
judicial system in itself, which are mainly of 
interest to the student of law rather than to the 
student of the Constitution, who is principally 
interested in the relationship of the Courts to 
the various e ,ecutive and legislative bodies. 
It is usual to talk of the English Consti­
tution as resting on a balance of powers and 
as maintaining a division between the exe­
'cutive, legislative and judicial bodies. Such 
a distinction, though not quite accurate 
·as to actual facts, as was pointed out ill 
"an earlier Chapter, rests upon the definitely 
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recognised principle of the supremacy of the 
British ParliamentaAd the supremacy of its 
laws, to which both the Courts and the Execu. 
live are subject. The Executive of the English 
Constitution, though distinct from the legisla­
tnre, have been made completely subordinate to 
it in actual fact. The growth of constitutional 
principles an9 understandi ngs have brought the 
Crown and its servants, in whom lhe theory of 
the English Constitution \'elits the executive 
authority, into entire subjection to the autho­
rity of the legislature. Oll the other ha nd, the 
position of the Judges, though ot unquestioned 
subjection to the law of the land, has been made 
1ndependent by placing their office on a per­
manent tenure and raisil1,~ it above the direct 
i.nfluence of the Crown or the Ministry to whom 
they might ha'le owed their original appointment. 

This mter-relation of the three organs of 
Government necessarily underwent alterations 
when applied to the cast= of territories governed 
by non-sovereign legislatures within the British 
Empire. The legislatures of the Colonies and 
of India are, as point~d out before, subordinate 
law-making bodies, and it has, therefore, become 
the necessary function of the Judges of the Courts 
of the land to interpret the law made by these 
legislative authorities and to decide whether 
they are within or beyond of the scope and 
competence of their respective authority. The 
Courts, therefore, both in It;tdia and in the 
Colonies, are empowered to pronounce on the 



:vatidj.ty or ~onstitlltionality : of · laws made hy 
their respective legislatures. . The position. 
of the Judges of His Majesty's Courts . both ill 
the Colonies and in India ha.-; .consequently been 
made one of independence of both the legisla­
tures and 0 f the Executive of these territories. 

Theauthority Since the days when Parliament began to 
of His seriously take upon itself the resPQI\"ibility of the 
Majesty's 
Courb> administration of this country, it has pursued 

the definite policy of eS'.ablishing His 
Majesty's Courts in India, · owing their 
authority to the Government at Home' 
(and not to the Company in India) and 
exercising juri.,dictioll subject to the sovereiguty 
of Parliament: This has been, deem·ed as a 
necessary concomitant of the introduction of 
British institutions into this country, as well as 
elsewhere in the Empire. The Regulating Acl 
of 1772 recited that the Charter Act which 
authorised the East India Company to establish 
courts did not" sufficiently provide for the d Lte 
administration of justice in such a man ner as 
the state and condition of the. Presidencies do 
and must require ", and empowered His Majes" 
ty to establish by Charter a Supreme COUl't of 
Judicature at Fort William, consisting of a Chief 
Justice and three other Judges exercisi ng all the 
powers which the King's Courts might exercise 
in England. How far this Court was deemed 
to be independent of the Executive and the 
Legislatures in India-that is,' the Governor­
General and his Council."...can be easily inferred 
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from the famous disputes whicll arose between 
this Court and the GO\lernor~General's Council, 
which nearly reduced the Government of Bengal 
10 a deadlock and necessitated the interference 
of Parliament to rem,we some of the anoma­
lies which then arose. The Supreme COllrt at 
Calcutta and those at Madras and Bombay 
which were. later established, were in fact 
originally created for the purpose of acting as 
a check upon the powers of the Government 
then ad ministrating the affairs ot I ndia, and 
especially over English residents in India. It 
was considered at the time, as Sir Fitz James 
Stephen points out," not without reason, that 
by establishing cOllrts independent of the local 
Government, armed with somewhat indefinite 
powers and administering a system of la w of 
which they w~re the only authorized exponents, 
a considerable check might be placed upon the 
despotic tendencies on the part of the Govern­
ment. The effect of this policy was, in the first 
place, to produce bitter dissensions between the 
Government and the Supreme Courts both at 
Calcutta and at Bombay and,in the next place, to 
set the Supreme Courts and the English law of 
which they were administrators befort::, the eyes 
of every European in India, as representatives of 
a power not only different from, but opposed in 
spirit and principle to, the powers of the Govt::rn­
ment." This antagonism between the two au­
thorities, the Governor-General in CQuncil pos~ 
sessing legislative and exec;utive Junctions an9 

10 
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the Courts of His M~jesty, both simultaneously 
established by the Regulating Act, was eventual. 
ly tided over by a series of enactments which 
enlarged and differentiated the legislative 
power from the executive and placed the 
authority of the Supreme Court5 and of the High 
Courts which succeeded them .. within bounds 
considered compatible with 511100th and 
efficient admi nistration. 

The Judges of the High Courts, with reference 
to the Indian Legislatures and the J ndian Exe­
cutive, then, do stand in a position of independ. 
ence. They owe their appointment to 
Letters Patent from His Majesty, though the 
Governments in India may be and often (l.re 
consulted as to their choice. They hold office 
during His M~jesty's pleasure, and in this 
respect essentially differ from the·Judges of tht 
British High Court of Judicature, who can only 
be removed upon an address to His Majesty by 
both Hou~es of Parliament. The function of the' 
Indian High Courts is to administer justice ac· 
cording to the law of the land, namely, the laws 
of the Imperial Parliament· and the laws of the 
Indian Legislatures passed within the scope of 
their respective authorities, and according to the 
customs and usages of the communities inhabit" 
ing this land. While the position of the Judges 
has thus been made one of security against any 
improper influence of the Executive in India 
itself, the corrupt or improper exercise of their 
own powers was guarded against in the Regulat~ 



THE COURTS AND THE CONSTITUTION 1"7 

jng Act of 1772 by vesting the power to punish 
them for the same in the Court of the . King's 
-Bench in England, amI for this purpose the 
Governor-General and the Governors in 
Council were made judicial authorities to take 
evidence and transmit the same to the 
Court .in . England when asked to do so. This 
pwvision hiS been reproduced in the collection 
of Statutes reldti ng to Briti sh India, and 
we presume it applies to the Judges of the presen t 
High Courts which have succeeded the old 
Supreme COllrts. Tht:: Judicial Committee of ttIe 
Privy Cou,ncil, constituted by an Act of 1833, 
is the highest judicial authority in respect of all 
judicial matters arising in India. 

The composition of the High Courts and of Combinatio~ 
tht:: Courts inferior to tht::1IJ has however to some of e~ec~tivc 

. _ ' . ' , and JudIcial 
extent, told upon theIr Independence In relation functions 

to the Executive, which the judiciary was expect-
e d to possess under the original statutes. The 
position of the Judges of inferior courts is, so far 
as their discharge of judicial functions within 
their respective spheres is concerned, theoret-
ically at any rate, one of independence of the 
Executive. The conduct of the ExecuLve and its 
officer!S and the constitutionality of Indian Acts, 
in so far as they may come be fore them for judi-
1:i;; j pronouncement, ought to be treated in the 
same way asany superior Court ought to treat itt. 
The judges of the inferior courts are subject, 'no 
<loubt, to the administrative control of the High 
Court, bot the executive government, :~r,l U;1#!ca,~e 
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'Ola large number of them, has a good ' deal. of 
voice in deciding th'eir prospectsanidpromotiort 
ifri the case of judicial officers who are Magis­
tratesexercising criminal jurisdiction, the posi-
tion of the executive offic~rsofthe Government 
is :such as to permit of interference, sometimf!5 
serious,with the independence of the subordinate 
Magistracy in the discharge of th~r functions. 

· The combination of executive with judicial func­
tions in the same hands, which so largely pre-

· vails, however necessary or expedient in some 
circumstances it may be, has undoubtedly result­
ed in makig the actual discharge pf judicial 

· duties appear much less independent than was 
intended to be . Legally, of course, the two 
functions are clearly distinct, and the union 
of them in the same officer is only a matter of 
administration. The law does not recognise 
the prosecutor and the judge acting together ill 
the same person, or in the same body of pe r!;ons 
related to each other as superior and subordi­
nate. 011 the other hand, the law does clt!arIy 
distinguish between Magistrates and Judge,s 
who try cases and the pro~ecutor and poiict! 
who prosecute and investigate. It is the unio.o 
in· practice of the two functions that has gon,e 
to interfere with the principle of the separatiqp 
of functions on which all British insti.tution,s 

. have been framed. 
SpecialcK- There are, moreover, in India a few: ' e~e[J]p-
emption. tio'ns from the authority · of the Courts which .ar,e 

mainly Qfhistorical i~portance. The' Roaitioo 
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and prestige of the Governor-General and the 
Governors.&f the Presidencies has been enhan­
ced from the time of the Regulati ng Act by the' 
provisiun contained in it, that they shrl,h be 
personally exempt from the originaljurisdit¢tion, 
civil or criminal, of the High Court or from arrest 
or .imprisonment in any suit or proceeding' 'Of 
tbat;Court. • The Chief Justices and the Judgel;' 
o.f the several High Courts are also similarly 
e~e:npted. It has also be.en provided that an 
order in writing of the Governor-General in· 
Council is a full justification for any act which 
may be questioned in any civil or criminal, 
proceeding in any High Court, except so far a'S 
tbe act extends to any European Briti,;h subject 
of His Majesty. The:! abuse of the authorityolJ 
power, vested in the Governor-General and-the 
M~mbers of his Council is provided againstb}o' 
ve&tingan .authority to deal wi th them in the 
Court of lhe King's Benchi n En gland and [the 
High Court has been authorised, as the Gover, 
nor-General and Governors in Council have 
been in respect of the High Courts; to take 
and transmit evidence to said Court in this 
behalf when asked to do so. 



CHAPTER XI 

INDIAN FINANCE 

Wide field of No account of the Indian Cunstitution can 
IFnidian be considered complete without a- brief des-

nance . 
cription of Indian FInance. The total revenues 
of this country amount annuall), to more than 
85 millions sterling and the total expenditure 
amounts to a like figure. The sources of these 
revenues at e as varied as the put'poses to 
which they are applied. We are not here 
concerned with the principles according to 
which the revenue.,; of this country are raised. 
They vary from the extreme English concep­
tion of laissez faire to the equally extreme 
German conception of land and railway 
natjonalisation. The history of Indian Finance 
is full of examples of financial statesmanship no­
table alike for resourcefulness and for succes~. 

}"ew modern states will furish adequate parallels 
to them. The study of Indian Finance, from a 
scientific point of view, has yet to be made 
in any serious fashion by students of 
Indian Politics or Economics. A proper 
presentation of its varied features and 
interesting tendencies during the last half-a­
century and more is itself matter for a separate 
volume. SUCh a task is beyond the limits se 
for this book. All that is essayed here is merely 
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a brief examinali:>n of the relation that, under 
the presentConsitution, exists between finance 
and government. 

By Section 2 of the Government of India Control of 
Act 1858 all the revenues of this country Indian reve· , '&,' llue and ex· 
from whatever source derived, are receiveo for penditur~ 
and in the name of His Maj esty and must be 
applied to t~ purposes of the Government of 
India alone. By Section 41 of the same Act, the 
expenditure of the revenues of India, whether 
in India or elsewhere, i3 subject to the control 
of the Secretary of State in Council, and 
every grant or appr opriation of such revenues 
cannot be made without the concurrence of the 
majority of votes at a meeting of the Council 
of India. 

Indian public expenditure is either incurred 
in England or in India, roughly speaking. 
Expenditure in England is incurred only on 
the authority of the Secretary of State in Coun­
cil ; expenditure in India is incurred by 
the Government of India according to rulcs 
appro\1ed by the Secretary of State in Council. 
The sphere of expenditure, therefore, within 
which the Government of India may be said to 
have an unfettered discretion, is thus limited. To 
cite one example, no new appointment carrying 
a ~alary of over R~. 250 per mensem Lan be 
created by the Government of India without 
the Secretary of State's sanction. In India 
itself, expenditure may be divided illto Imperial, 
Provincial and Local, though all expenditure is 



Sources of 
Indian 
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brought into the accounts of the Government 
of India: . 

All revenue is raised in India. For con­
stitutional purposes, it is sufficient to classify 
this .revenue under two principal heads (i) that 
which has a legislative sanction' and (ii) that 

which has not. The revenue rierived from salt, 
customs, excise, assessed· taxes, pr<1Vincial rates, 
stamps, registration and opiulll, come under 
the first head. The two considerable items under 
the second head are tributes and contributions 
from Native States, and land revenue. Tributes 
&c., from Native States form a class' of revenue 
arising from the foreign policy pursued by the 
Government and foreign policy is, and largely 
ought to be, least controlled by the Legislature. 

No legisla- There appears, however, to be no constitutIOnal 
tive sanction reason for removing the item of land revenue for land 
Revenue from the sphere of those which require legisla.tive 

sanction. This exclusion is gellerally justified on 
the ground that, ever since the days of Manu, 
the State has been entitled to have a share of the 
produce of the land from the cultivator. This 
customary right to a Rajabhagam, is said to be 
inherent in the British Government as the suc­
cessors of the ancient Hindu Kings and is being 
enforced by such rules and according to such 
principles as the Executive have chosen to 
fix for themselves. Whether such a position 
could be considered sound from a modern finan­
cier's point of view is a question that need not 
bet discussed in detail here. One argument may, 
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ihowever,bestated'in reply to it. In his Finan·, 
cialStatement presented on the 18th Feb.lS60, 
the Right Hon'ble James Wilson justified the im-' 
?osition of frseh taxation by quoting the authority 
·ofManu and proceeded as follows :-"Now, I 
must say that there is latitude enough here for the 
most needy Exchequer and for the most voni­
cious Minister: a twenty per cent. income-tax 
upon profits; a tax varying from two to five 
per cent. upon accumulated capital; a share of 
almost of every article produced .. . I should 
imagine that revenue laws of the ancien t Hindus 
must have been contributed to the sacred 
compiles by some very needy finance minister 
.of the day! " And yet, though authority is found 
in Manu for income-taxes, customs and ex­
·eise, all these have been imposed and are 
to-day collected only under legislative sanc­
tion. If a tax on income-a share of profits, 
as Manu put it.-requires an Income Tax Act, 
why should a share of agricultural produce be 
levied without a legislative enactment? J I1to the 
vexed question of whetherthe land revenue is rent 
or tax, it is again unnecessary here to enter. Its 
assessment and collection are dependent purely 
on executive discretion and no one who pays 
I;;:nd revenue has the right to question in a 
Court of Law the justice of the burden that is 
imposed upon him for the purposes of the State~ 

Tlle exclusion of land revenue fnJnl the pro- Financial and 
vince of the Legislature practically removes be. constitutional 

. drawbacks 
'tween 40 and 50 per cent. of the net publiC reve- thereof 
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nues from any sort of control. Two considera­
tions may be urged'in this connection from a 
financial and constitutional stand point:-

(a) The amount realised as land revenue 

-which over a large part of India is sub­
ject to periodical revision-has grown and 
is growing and the funds at:he disposal of 
Government are thereby - swelled, Expendi­
ture, therefore, also tends to increase in order 
keep pace with the increased revenue (b) 
when a surplus occurs and the Finance Minister 
casts about for the best means of effecting 
reduction of taxati ':)11, he find,; himS\:!lf unable 
to give any substantial relief to the cla;;s. which 
pays the largest slice of the public revenue and 
which also really parts with the largest propor­
tion of its income for the needs of the State. 
And, no wonder, he certainly cannot make any 
suggestions for reducing the amount taken as 
land revenue, because the prinr.iples of its assess­
ment are not fixed by legislative enactment. 
He has, therefore, to f;).11 back upon the abulitio!1' 
of a few unimportant cesses on i land or upon 
the reductioll Of abolition of other taxes which 
have heen sanctioned by the legislature. It 
seems to the present writer unnecessary to, 
further press this constitutional objection· 
against the present method of making 
land revenue assessments. The recent Royal 
Commission on De:entralisation has recom­
mended the plal:ing of these assessments 
Gn a legal and statutory basis and it is to, 
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be hoped that that recommendation will be 
acted·on. 

1t may, therefore, be stated that all tax- 'Taxation 

ali.'" in India, except the one item of land ~~~i~l~iurlt 
revenue, has to be voted by the Legislative 
Council. Such, at any rate, has been the 
practice-the constitutional convention, if we 
may so put itG-though there appears to be no 
dehnite ~tatutory prohibition apart from the 
principles of the English Constitution, in the 
Wily of the Executive Government imposing a 
tax without reference to the Legislative Councils. 

With regard to public expenditure, however, I!;xeclltive 
., . uncontrolled 

the Executive both In practice and In theory in expendi. 

has been absolutely uncontrolled. How far ture 

the reformed Councils will be able in futUre to 
exercise any control in this matter will be dis-
cussed in some detail in connection with the 
Budget. 

Originally, the administration of the whole 
of Indian Finance was vested in the Govern­
ment of India, a task which, with the grf)wing 
development of the country, became both diffi­
cult and inefficient.· A policy of decentralisa­
tion was initiated by Lord Mayo's Govern­
ment in 1870 and the I Provincial Contracts' 
came into existence. This policy has been con­
side~ably improved and developed of late. It 
must be clearly borne in mind, however, that the 
various PI':wincial Governments are merely re­
positories of financial powers delegated to them 
by the Imperial Government. Within the sphere 
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limited by,the provincial settlenents, 'they are 
free to order thei r own revenue and expenditure 
'subjecno various rules as regards the cl"eation of 
appointments, raising of fresh revenue &c. The 
following passage taken from the new "Imperial 
Gazetteer at India" Vol. I V, p. 190, describes the 
system as' it was introduced :--

Decentralisa- , II The' objects aimed at were. to give the 
tion of Pro- . 
vincial Local Governments a strong IOducement to 
Finance in develop their revenue and practise economy in 
1870 h . d' b . t h d f . t elr expen Iture, to 0 via e t e nee or IOter-

ference on the part of the Supreme Government 
in the details of Pr,wincial Administrati on, and 
at the same time to maintain the uni.ty of the 
finances in such a manner that all parts of the 
administration should receive a due share of 
growing revenues, required to meet growing 
needs, and should bear in due proportion the 
burden of financial difficulties which must be 
encountered from time to time. This problem 
has been solved by the Government of India 
delegating to the Local Governments the control 
of the expenditure on the ordinary provincial 
services, together with the whole, or a proportion, 
of certain heads of revenue sufficient to meet 
these charges. The heads of revenue selected 
are such as are most susceptible of improvement 
under careful provincial managem<!nt." These 

4 Settlements' with Provincial Governments were 
~ubject to revision periodically, but recently this 
policy has given place to a more permanent sys­
:tem. Provincial nnance, on the whole, is unqer 
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the constant check and supervision of the Sup­
reme Government and is only a part-and not 
independent-of Imperial Finance. 

The features of strictly Local Fmance in this Local 
oil 0 0 th h th Finance-country are stl more lOterestlOg, oug ey 

cannot be discussed in detail hereo The 
revenues and expenditure of Local Boards and 
Municipalities are now separately shown in the 
I"inancial Statement of the Government of· 
India. The revenue is mostly derived from 
taxes on houses, professions, vehicles &c. and 
from tolls 0 Both the imposition of these 
taxes and. their expenditure are under the 
control of the Government, As has been 
already said in a previous chapter, a detailed 
tlcscription and discussion of the activities of 
these bodies mn'>t be held over till after the 
impendirig measures of decentralisation have 
been carried out in their case. 
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CHAPTER XII 

BUDGETS AND BUDGETARY RULES 

II Money is the vital principle of the body 
politic. He who controls the finances of the 
State con troIs the nation's policy. Const! tll­
tionalism is the idea, budgets ;J.re the means, by 
which that idea is realised.". Tqese are the 
words of a well-known writer on Public 
Finance, They describe most effectively the 
close relation that subsists between finance and 
constitutional government. One of the funda· 
mental principles of every State that either 
recognises constitutional limitations or pU'"rorts 
to develop a constitutional form of government, 
is the vesting of some measure of control of 
the public purse in the reprt!sentativts of the 
people. This control-the measure of which 
varies with the stage which each particular com­
munity and state has arrived at in the develop­
ment of free institutions-is usually exercised 
through the Budget. 

The Budget, broadly speaking, is an account 
of the finances of the State presented by the 
Executive to the legisiaturt". Its presentment is 
necessary in order that the representatives of the 
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people constituting the legislature may ensure 
that car~ and economy is secured in the finances 
of th,e nation. In highly developed forms of' 
popular government, it passes through two 
stages. J 11 the first stage, it is a report prepared 
for the purpose of giving the legislature an 
idea of the condition of the finances and of 
what is needed and proposed for the year that 
;5 budgeted for. J n its second stage, it is treat­
ed as a project of law and pas'>ed like other 
legislative measures. \\lith these prefatory 
remarks, we may proceed to the study of the 
Budget in India, as a means of exercising COIl­

trol over financial administration. 
From what has been said in the earlier Control of 

<.:hapters of this book it will be clear that the Parliament 

P 1'· I h' . '. I I . . over Indian ar lament, t 10Ug It IS t le u hmate severelgn Finance 

authority in respect of all revenue that is raised 
and all expenditure t hat is incurred by the 
Government of India. does not, and iit unable to. 
regularly and systematically exercise any 
{;ontrol over Indian finances, as it does in the 
<:ase of the finances of the United Kingdom. Its 
-control is mainly confined to two matters, viz.:-
(a) No expenditure of the revellues of India 
can be incurred for defraying the cost of any 
expediti on beyond the I r.dian frontiers (except 
for preventing or repelling :tctual invasion) with-
out the consent of both Houses of Parliament 
<0) It is als0 directed by the Government of 
lndia Act of 1858 that the Indian Budget shall 

r"1:o. 

be laid annually before the House of Cr:Il11lllQnS 
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to enable its members to olIersuggestion'>, ask 
for information and · generaliy i criticise the 
policy of the Government in relit.ion lolndia. 
In practice, however, the 'resolution to go into 
Committee to consider the East Indi~ Revenue 
Accounts' is purely a f')mal one, consisting of the 
identical proposition that the Accounts show 
what they show. Not only is Parli~ment unable 
to control Indian Finance, but careful studenhl 
of the tendencies of constitutiOllal developmltnt 
in India ought also to recognise that, so far as 
the people of lndia are concerned, this control 
should be exercised not in Engla.nd, but in 
India. The Indian Constitution, evel~ as it 
is, clearly points to the latter tendency and 
rightly too. 

lt is true th3t the Indian Legislatures 
possess 110 statutory powers for voting, much 
les" for vetoing. a Budget. Their functions have 
been confined tu discussing the Budget and 
criticising the general administration. This right 
was conceded to them since the Viceroyalty oi 
Lord Mayo when financial administration was 
decentralised. It was considered at that time 
that the Resolution of the Goverl11:l1ent of India 
on the subject vested the Provincial Legislative 
Councils with the power of passing the Budget 
by means of an Appropriation Bill. In Madras.. 
at any rate, in 1871, the Executive Govern­
ment, under the guidance of Sfr Alexander 
Arbuthnot, took up such a pOSition, but 
the . ,9overnmen t ofl ndi~ subsequently dis~ 
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abused them of that impression. For Ii long 
time after, the discussion 'Over'the Budget was 
neither systematic nor regular. Under the law, 
the Conncils could only meet for legislative pur~ 
poses. I n the absence of any Bills imposing 
fresh taxation, there was no legal or constitu­
t;onal obligation thrown on the Executive to 
present the Budget or to allow its discussion. 
,The difficulty was obviated by the Indian 'Coun­
cils Act of 1892, which authorised the Gover­
nor-General in Council to make rules from time 
to time permitting the Legislative Councils to 
discuss the .annual Financial Statement of the 
Governor-General in Council. Similar provisions 
were enacted for the Provincial Legislative 
Coullci Is also. 

Under these rules, the procedure with regard Budget 
the preparation and presentment of the Rules under 

Act of 189:1 
rinancial Statement to the Imperial Legislative 

t:ouncil was as follows. The Comptroller and 
fAuditor-General prepared the Budget Estimate 
. and forwarded it for approval to the Finance 
Member. The Finance Member examined the 
arne and suggested· or made alterations in the 
roposals necessary for meeting fresh expendi~ 

ure or disposing of surpluses. It was then laid 
i, fore the Governor-General in Council. On 
being passed by them, a Financial Statement 
was made by the Finance Member to the Legis­
iativ.e Council. After an interval of at least a 
week, the Members delivered speeches which 

, generally ranged over the whole field of adminis-
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tration. The. P.resident W dntllup the debate 
with a speech of his OWl!l. No vote was taken ; 

. no amendments were allowed. The Budget, ,for 
the year at any rate, was neither better nOl'Worse 
on account of this debate. (f the latter had any 
effect at aU, it was only posthumous, so to speak:; 
it might result in improvin~ the statement for 
the following year. 

A radical change 10 thiS procedure has 
now been effected by the Rules recently 
published by the Government under the Councns 
Act of 1909. These Rules will be found 
published in the Appendix. The C.)unci'ls are 
still far from .having obtained anything like 'the 
control of the national purse. In the DespatCh 
which the Government of India sent to the Secre­
tary of State in October, last year,they took c:lre 
to insist upon one proposition as a constitutional 
fact, 'namely, that the power ofpassiilgthe Bud­
get is vested nCit in the Legislative Council, but 
in the Executive, and ,that it is the ,latter 
and not the former that decides any question 
arising on the Budget. There can be no doubt 
that. under the law, there is no J:}owerin the 
Legislative Council to claim to medtUe with the 
Financial Statement of the Governor-General in 
CounCil. If the constitutional proposition 
~nunciated' by the Government of 1 ndia were 
accepted literally, it would flldh that the 
Legislative Council; has no control over either 
the raising of tevenue orthe incurring of 
eXpenditure. ·ltl other words, the: ExecutiYe 
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Government would be at liberty to impose a 
tax and collect it with the same ease as it is able 
to incur expenditure. A~ a matter of . fact. 
however, these legally unrestrai ned powers of 
the Executive have been cOl1siderablymodified 
by constitutional usage. During the last half-a­
century and more, no fresh taxation or alteration 
in existing .taxation has been resorted to 
without the sanction of the Legislative Coun­
cil. Of course, care has always been taken to 
present the Bill for a fre~h tax as a separate 
measure and not as part of the Budget and 
with the offiCial majority in the Councils, the 
powers of the Executive were practicallyunli­
mited. The established consitutional prac­
tice will, however, be of advantage in the fu­
ture, e,pecially in regard to Provincial LegislatiVe 
Councils. With a non-official majority" these 
Councils must be able, with sufficient tmanimity, 
to indirectly control Provincial finance by the 
power they have of consenting to fresh taxation, 
though it must be recogn ised that purely pro­
vincial taxation is not a field large enough for 
exercising such control effectively. In the fieJd 
of expenditure, however, no such constitutional 
usage has grown up, and the E.xecut ive have 
been supreme therein. rhe Rule,; which have 
now been framed constitute, however, a dis­
tinct step in advance and, if acted upon with 
care and dIscrimination are ultimately likely 
to lecld to the realisation of a fully developed 
B~dget right. 
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Let us digress for a rrtoment and consider 
what 'Budget right' means in England. It is 
reatly composed of three distinct rights, viz. 
the right to determine the annual expendi­
ture, the right to consent to the imposition 
of a fresh tax or the alteration of an existing 
one, and the right to decide the extent 
of national borrowing. The Budget, in England, 
as in all civilised countries, is drafted by the 
Executive. The King's Speech opening Parlia­
ment informs the latter as to the estimated im­
mediate needs of the State. The House of Com­
mons then votes a supply which en abies the ordi­
nary work of 'administration to be carried on 
while the ddails of the Budget are being discuss· 
ed and settled. The next step is the fixing of a day 
for a discussion in Committee of the expendi­
ture side of the Budget. The House on that 
day resolves itself into Committee, called the 
Committee of Supply, for the purpose of Con­
sidering the supply that has been already vo~ed. 
The informal procedure in Committee enables 
the House to thoroughly thresh out every 
item of expenditure and a general agree­
ment is arrived at as b the total expenditure 
to be incurred for the year, The House 
then goes into Committee' again, viz., the 
Committee of Ways and Means, and the Cban~ 
cell or of the Exchequer opens discllssion in It 
by making his Budget speech. The Budget has 
afterwards to be passed into law. 



BUDqBTS·MlI> .BtmG~1~Y IIUutS ~~ 

It would be idle tp expect all the details of New IndJaa. 

such proce~ure.in a gover?ment lik,e Ind.ia. lt~:!!:~. 
is only possIble 111 states which have established. 
Constitutional Government, in the strict sense 
of the term, and which recognise the doctrine 
of ministerial responsibility. The Constitution of, 
India is, however, different. Party Govern-
ment and ministerial responsibility are nOIl-• existent and the ultimate right of the Executive 
to determine the Budget is considf-!red necessary 
to ~revent a deadlock in the work of Govern­
ment. The Executive in India is per[l}anent 
and cannot.be altered. It can, therefore, not 
afford,'at present, to render its hold over the purse 
weakent:d by an adverse vote of the represen­
tative body. An adverse vote is the same 
thing as a vole of censure, but the Exe­
cutive, being permanent, cannot resign and 
make way for the leaders of those who 
have censured them. They have to continue in 
office and must ca~ry on the work of Govern­
ment. This is the constitutional ground on 
which the G .wernment of India ha:., in 1he 
Rules now framed, r~fused to permit the legis­
latures to vole or veto a Budget. It has, however, 
been rec:Jgnised in the new Rules that the 
representatives of the people should be consult­
ed an:i their advice taken before the EX,ecutive 
decides on the !lnal , form which the Budget 
should assume. Herein Ii es the cardinal point 
of difference between the old practice and the 
new. Formerly, the details o( tne Budg~t " w~~e 
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determined without any possibilit.y of alteration 
before it was presented to the Legislative Coun­
dis. The latter were, therefore, powerless to effect 
anyamendments in it. Under the new Rules, 
thowever, a distinction has been made between 
the 'Financial Statement' and the 'Budget'. The 
former luay usefully be termed the 'preliminary 
Budgf't.' It is ordered to be presltnted to the 
Council · with an explanatory memorandum. An 

interval is then allowed and a day fixed for the 
first stage of the discussion. The Council has, 
then, the opportunity of moving any resolution 
relating to (1) any alteration in taxation, (2) any 
pew loan or (3) any additional grant-to Local 
Governments. The resolutions may be voted on. 
After alJ the resolutions on these three items have 

~een fully discussed and disposed of, the Conncil 
enters upon the second stage of the discussion. 
It presumably goes into COqlmiUee for QISCUSII­

iog groups of financial headsdnder the guidance 
of the Member in charge of theparticula r 
Department. Resolutions can be moved aad 
voted on at thi<; stage also. After this di'icussi<?ll 
!lIsa is closed, the Budgef is decided on by 
the Executive Government-after giving due 
weight to such resolutions as the Legislative 
Council may have passed, but on the responsi­
bility of the Executive only-and rr~sent¢dto 
the Legislative Council by the Finance Member, 
and it is followed subsequently by the usual 
general discussion. 
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To the present writer, these Rules appear to Its CODSfltU­

recognise three very important principles of~::: hl1l'Or­

great constitutional significance. ,The first 
stage of the discussion and the matters 
comprised therein enunciate the important 
maxim that alteration of taxation must be 
made with reference to the Budget statement, 
though the ~lteration itself will presumably have 
tl) be passed by a separate legislative measure. 
In other words, the Members are given the pri-
vilege of discussing before hand the question of 
such alteration with reference to the necessities 
of the Budget. The second sta~e of the Budget 
discussion, for the first time in India!: Consti-
tutional History, takes the non-official Members 
of Council into confidence in regard to the 
determination of public expenditure. Tbe 
members have the rip-ht of placing on record 
their views, as to the 'items not excluded from 
their cognisanc~, in the form of resolutions. It 
is true that a good deal of the value of this con-
cession is lost by the exclusion of important 
head., of revenue and expenditure from discus-
sion, but the principJe has been recognised and it 
maybe hoped that it will gradually be extended 
in application. ' The third stage of the Indian 
Budget is also of very great importance in that 
it imposes on the Finance Member the obliga-
tion to explain why any resolutions that may 
have been passed in the two first stages have 
not been accepted by Government. The ability 
and discretion of Members of the Legislative 
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Council in rendetitlg this partiqularobligatioll 
of real and lasting' constituti,)oal !Zignificance, 
will be measured by the soundness of the sugges­
tions and the practicability of the recommenda­
tions that they decide to shape in the form 
of resolutions. It will be difficult for them to 
get resolutions passed in the Imperial Council 
with an official majority; but furtQer develop­
ment of constitutional rights is likely to be 
retarded and endangered if resolutions of an 
impossible or unpractical character are moved. 
A few well-considered resoiutions m~ly well 
prevent the Executive from brushing ,them aside 
and help to build up constitutional usage, streng­
thening the rights of the representatives over 
Indian finance, while a large number of 
ill-considered and wild-cat schemes will. on the 
other hand, hdp to create a body of precedents 
which will be a standing 'obstruction to furthQ[ 

'tonstitutional progress. What is n!"qttiJed 
to avoid the latter and to build up the 
former is a satisfactory organisation I,)f the 
people's representatives and a readiness inthem to 
choose and to follow the leadership of those 
who are by their knowiedges,.their patriotism 
and their sagacity, pre-eminently fitted to lead 
them. 

The progress of Constitutional Govern 
ment is not dependent so much . upon 
what is expressly declared tv q,e constitu­
tional rights as upon what is silently built up 
in the fO'-D;1 of constitutional conventions. The 
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Rules now promulgated do not'pla~e the Legis· 
1ativeCouncils of British India. ina position very 
much worse than that of the ~eichstag in Ger·' 
many. The theory of the German Constitution 
i5 that the Reichstag should control expendi­
ture. In actua.l practice, the Executive has 
.acted several times in defiance of the Reichstag, 
but the apol~y which the Government has, soon 
or late, to make for such unconstitutional action 
is really the best guar~ntee for th~ people'sJjgh~ 

The King of Prussia once carried out a reorga­
nisation of the army in spite of the refusal of 
the legislatm:e to make an appropriation for 
the purpose. But, four years later, he admitted 
the unconstitutionality of his act, begged the 
pardon of the legislature and requested them 
to legalise his procedure. In India, the legis­
lature has not the power to refuse an appro­
'Priation, legally; it can only make a recommend­
_,tion to the Executive in the form of a 
resolution that certain expenditure need not be 
incurred. Of course, the Executive may accept 
this rec3mmendation or not in its discretion. 
But it is oound to 'make an explanation as to 
why a resolution has not been accepted. The 
necessity imposed by the Rule.; for making 'this 
explanation is agreat moral weapon in the hands 
of the Legislatures, capable of being wielded with 
great e~ect,,""only the resolutions which neces­
sitate the apology are such as canftot admit of 
,being explained away. 



CHAPTER XIII 
CONCLUSION 

'I 

The Reforms The introductory study \"\hich has been made 
and parlia- in the foregoing chapters hardly pl~tends either 
mentary h h b·' I· d Government to exactness or t oroug ness, ut IS on y 1 nten -

ed as a means of directing attention to the 
systematic study of the Indian Constitutional 
System, now being enlarged and developed on 
the lines of Western i nstitutions. ~ t would, of 
course, be the beight of folly to imagine . .that the 
steps noW taken lead, or are likely to lead, in the 
near future to Parliamentary Government, in the 
sense in which it is understood in Europe. Lord 
Morley, at any rate, has definitely disclaimed any 
such intention in the initiation of the rdorms 

.' with which Lord Minto's and his name will for 
ever be associated. In the course of a speech. 
last year, in the House of Lords, he observed: 
"If I know that my days, either official or corpo­
real, were twenty times longer than they are 
likely to be, I shall be sorry to set out for the 
goal of a Parliamentary system in India. The 
Parliamentary system in lndi a is not the goal 
to which I for one moment aspire". It seems, 
however, to be necessary, in view of miscon­
ceptions which have prevailed as to this 
statement uf Lord Morley, to have a clear idea 
of what he has termed the 'Parlid.mentary 
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system'.- It is easy to show from Lord 
Morley's other speeches in' regard. to [ndian 
Reforms that what he has said is not to· 
be understood as meaning either th<it he dis­
favours the development of representative 
government or is against the gradual concession 
of self-governing powers to the people of India 
in th~ir own fountry. The words' Parliamen­
tarv system' seem to the pre')ent writer to have 
a special significance and are not merely equi­
va.lent to 'popuhr government'. Represf:ntati ve 
government, for instance, of one kind or another 
exists at this.moment in lUost Western countries 
as well as in all countries which h .we come 
within the influence of European ide;\s. As Olle 
writer has put it: "There are few civilised states 
in which legislative power is not exercised bv a 
wholly~ or partially, elective body 9f a more or 
less popular or representative character:' Repre­
,entative Government, however, does not mean 
everywhere one and the same thing. It exhibits 
or tenus to exhibit, according to him, ;, two 
different forms or types which are discriminated 
from each other by the differences of the rela­
tion betweeu the executive and the legislature. 
Under the one fvrm of representative govern­
ment, the legislature or, it may be, the elective 
portion thereof, appoints and dismisses the ex~ 
ecutive which under these circumslances is, in 
general, chosen from among the members of 
the legislative body. Such an executive may 
appropriately be termed a cParliamentary execu-
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five. Und«tbeother form of representative 
gover'lment, theext;cutive, ~w~ether it be<an 
Emperor and his Mir'liMers, or a President and 
his Cabinet,~, n;)t appointed by the legislature. 
Such an executive may appropriately 'be termed 
a j non-parliamentary executive. " 

Lord Morley If Lord Morley's words are taken 'in the 
~nd John above significance, it is plain that " Parliamen­
Bright 

tary system of government for India is a goal to 
which neither Lord i\j orley nor anybody who 

, has given more than a superficial consideration 
to the Indian politicaJ problem can aspire In the 
preseut state of tllings. What pro bably was 
meant by Lord Morley in the above words-and 
what possibly \V2\S in his mind when he initiated 
the reforms, as to the political tendencie which 
they may foster-are explained by what he saia 
in his Budget speech in January 1908, in the 
House of Commons. He then said:-

.. Mr. Bright was, I believe, on the right track a'. the 
time in1858 when the Government of India wa~ transferred 
to Lie Crown; but 1 do not think he wa~ a man very mtlch 
for ImperiaJDumas. (Laughter;. He was not in favour 
of' universal suffrage-he was rather old-fashioned­
(Laughter) but Mr Bright's poposal was perfectly different 
from that of my honourable friend. Sir Henry Maine and 
others who had been concerned with Indian affairs came 
to the conclusion thllt Mr. Bright's idea W;1S right-that to 
put one man, a Viceroy, assisted as he might be withal! 
effective Executive Couucil, in charge of such an area as 
India and its 300 millions of poplilation, with ;111 Its different 
'races, creeds, modes of thought, was to put on one man's 
~houldel' a load which no man,o! whatever powers, how­

, .. Dicey's Law oftl'leConstitution pp~U l-ii2.~-------. , 
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ever gigantic they might be, eoaM f>eexpected effettivcly 
to deal \Vith (aear, beal'.) lily Ma'ble friend au~ others 
who sometim~s favour me wit~ cdlicismi in the sama sens e; 
seem to slll!gest tit \t ('lm a false, brother, that, I do not 
knoW what Liberalism is. Ithink: I do, and I will even say 
thatl do not tllilllc (have anything to leuR 9£ the prin­
ciples or maximi, aye or of the practice of Liberal doct­
~iQe8, even from my hoo'ble friend. You have got to 100" 
at the whole mass of the great, difficulties anci-perplexing 
pC (\blems clmn!cled with In;:Ua {roill a comlnonsen~e 

plane and it is n'lt cl)mmonsense, if t lJ;ny say so wit~o,ut 
discollrtcsy, to talk of Imperial Dumas." 

Now, if .we refer to what John Bright has s'loid 
• as to the fut,ure politic'!1 evolution of this 

country, Wt; fina the followil1~;-
" The point Which I wish to bring before the Committee 

and the Government i~ thi~,because it is on that I rely 
mainly, [ think ( may say, aImost e:1tireIy, fvl' any i[JI­
ptovement in the future of India. I believe a great im­
provement may he made, llnd by a gradllai process .that 
wiIl disIocale nothing. What you waot is to decentralise: 
vour Government . You will not make a single 
,It:p ·tow;trds the improvement of India unless y"IU 

~"ange your whole sy,tem of Government-unless you 
give to each presidency a Government with more indepen­
dent powers th'ln are now pvsse~sed. What would' b~ 
thought if the whole of Europe were under one Governor 
lvho only knew the language of the Feejee IsIa!l'ds, and t~at 
his subordinates were like himself, onIy more intelligent 
ihan the inhabitants of the Feejee 19lands arc: supposed t.') 
be ... How long does England propose to govern India? 
Nobody answers that question, and nobody can answer it. 
Reit 50, or 100, or 500 years, does any man with the 
'mallest gIimmering of common·seuse ."elieve that so 
great a couutry, with its twenty diff.erent nations and ~s 
twenty languages, can ever be bound up and consolidated 
into onc: compact aOjiJ enduring Empire? I beIieve such a 
thing to be utteqy i,mpossibte. We mustfait"in the attempt 
If eYer we make'"i 1, and we are bouud to look Into tile future 



with re(erenc.e to that point. ~, The ,presidency -'of Madras, 
for insta~ce,having, it's own Government, w,ould': in' fift-y 
years .. become one co,npact ~tate\ and every,.pal't 'of"the 
presidency wl)uld look tOth3 city lofMdra,.aiits capital, 
and to the G;wetnment of 6ras a~,its'ruling p,jiIwer. If 
that were to go on for. a century or ml)re' there would 'he 
live or silc Presidencies of' India b'lilt Ill'> iato so ljIl~ny 
compact state3 ; anet.if at any future period-th'e sovereignty 
of England $bOllld beWitbdrawl1\. we sb;uU leave 90 many 
presidencies built up and firmly, compacte" together, each 
able to support it~'own ind.ependence anj ib, own Govern­
ment; and we should be able,to say we had not left the 
country a prey to that anarchy and discord which I believe 
to be inevitable if we insist on ht)lding tho,ll vast territories 

-'" with the idea of building them up into one great empire," 

'Self-Govern- Whether Or-110 Lord Morley subscribes to the 
ment and whole of the position taken up b., y Mr. Bri,ght, it 
federahsm 

has fairly to be inferred that he is against any 
development of political institutions in India in 
the direc:ion ()f constituting a centralised parlia­
mentary system for the whole country, Whether 
he meant to imply, by hi~ words above referred to, 
~hat the progress of self-Government in [rldia 
shoulci therefore be in the direction of federali""!D­
that is of developing provinCial autonomy in the 
various Councils and the Executive of the Pro­
vinces and the Governments of Native States-or 
merely meanUo state that the Indian Govern­
lnent mllst necessarily be decentra!ised, whether 
based on popular government or bureaucratic 
.g~ern~~ent, it is,')seless to specul;;a~e ; but from 
what we know of Lord Morley's p'olitical views, 
his djsbelief in a, thorough-going imperial 
Qrganisation is pronounced, and his faith in 



J'OPtilRf gooieR-nment 'has always been great. 
H<!>'Wiarbothhaveinftuenced tile scheme of 
Rerotm~ ~h~cb ~e. has jnitiated and how far 
that sPifitis likely to beJ4a£l18Cd in the actual 
carrying out and working of his scheme by the 
Go~ernments in India-both during hi s tenure 
of office -and subsequent thereto....:.re~.OIrins to , ~e 
seen. In the meanwhile, it is neces~ I~(l 
remember that changes in tlie mere macliine(y 
(){Government are ,but one part, though 
an 'important part, of the proCess which this 
country has to undergo and is likely to under­
go in its political evolution. 

;.1t has,moreover, to be remembered that .Dependency 

th . ' f . I h .. and Repre--ere .. re a ew essenha c ar .. cterlshcs selltative 
impressed on the constitutional arrangements Government 

of this country ,which it will be futile to 
ignore. British India is what is generally 
spoken of as a dependency. A dependen-
t'y has been defined by Sir George Cornwall 
Lewis as U a part of an independent political 
commllni~ which is immediately subject 
toa subordinate Government." The test of 
a dependency is that it is substantially governed 
by the dominant country, and a self-goferning 
dependency is a contradiction in terms. Do the 
l~eIorms,whichhavefrom timeto time been made 
in the constitutional machinery in India, tend to.-
wards reducing_this ~'dependent Ghara-cter of Me 
Indi·an . Constitu~ion l' To answer this, iHs 
necessary to' look at tWo aspects of the question. 
We have,tolbok aHheoharaclerof the agency of 
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administration and we have next to look at the 
character of the institutions which. are being 

'developed in the process of "politiaat re-con­
struction. Perhaps. the most important step 
taken for over half a' century as regards the 
fonner aspect, viz, that implied in India being 
a dependency, governed by a dominant foreign 
agency, has been taken by Lore Morley ill 
the highest ranks of public service. Where 
what has been termed the essentially English 
element of administration was so long deemed 
necessary to be preserved, he has intl'Oduced 
changes of a most far-l'eaching chat"acter. The 

. appointment of Indian Members to the Council 
of the Secretary of State, to the Executive 
Councils of the Viceroy and tbe Governors and 
Lieutenant-Governors of the Provinces and the 
the appointment of an Indian to the Privy 
Council in its Judicial Committee-these seem to 
us likely to go a great way towards rendering the 
differentiation between the ruling and the rllied 
elements, muc h less acute than ever before. 

It may, however, be deemed immaterial, from 
the point of view of constitutional develop­
me lit; what the agency of admitlistration is, 
if the methods of government continue bureau .. 
cratic. The essence of bllreaucracy is centra­
lisation, ani decentralisation, in its widest sense, 
necessarily impli~s co-operation of therepreSell-' 
tativesof the people, nrlt merely in legislation, 
but in the actual working of adlninistration. 
What the outcome of the recommendations in tlli" 
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behalf of the. lJecelltralisation Co~tnission in 
Inclj; will be, cannot he stated with ~ny defini~ 
teness 'at present. But the whole feature of the. 
Rcfonn Scheme of Lord Morley may be summed 
up in (1) the Ilnmediate step rbfwar4 of rlirectly 
associating Indians in the work of every-day 
administration, and (2) the attem'pt to decentra. 
li.>e administr"ative machinery so as to make Pro­
vincial and Local Administration, if not auto­
n0J:l.lPus, at le.tst self-contained, ,\with a strong 
infusion of the popular element-(B) based 
upon wpat Lord Morley deems to be the essenti,tl 
need of enf,?rcing the central control of the 
Government of I ndia as the responsible repre­
!tentative of His Majesty's Government and the 
House of Commons in England. These seem 
to the present writer the three limitations within 
which constitutional progress will for some time 
to come have to advance. As to what results are 
:ikely to be achieved in the political future of the 
Indian peoples by the steps now taken, the 
writer must leave to better minds to judge. 

Whatever these results might be, the duty of Progres~ in 
the Government and the people in the imme- the future 

diate future is clear enough and itcann,t be 
put better than in the words of one of the 
hi,tOl'ic figures who fought in the cause of" 
freedom and of order so early as t,ie beginning 
of the Civil War in England-John Pym. 
"The best form of Government," he said, "is that 
which doth a,ctttate and dispose every part and 
lIlember of a state to the c0m~on good i foras 
thoSf: parts give lStrength and ornament to th~ 
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~hole, so they receive from again strength 
.and protection in their s~veral stations and 
;degrees. If, instead of concord a'nd interchange 
-of support; one part seeks to uphpld an old form 
·of Gover01tent, and the other part a new, they 
will miserably consume one andther. Histories 
are full of the calamities of entire states 
and nations in such cases. It is, fievertheless, 
-equally true that time must needs. bring about 
some alterations ... Tkerefore have those 
·commonwealths becll ever the most durable 
and perpetu'll which have often reforl:1ed and 
recomposed th~mselves according to' t~eir first 
in!>titution and ordinance. By this meanS they 
-repair the breaches, and counterwork the 
natural effects of time. " 

The true disposition to further the common 
good in its highest form, so necessary for future 
progress in India,can only be attained by the rulers 
-of the l:snd ceasing to take narrow views of .mere 
administrative "thoroughness," and by taking 
and imposingon the administration, broad views. 
What the people, on the other hand, need at this 
moment is sound organisation and sage counsel 
,.nd leadershi p. They want leaders who possess, 
in the words Gf Lord Morley, "the double gift 
of being at 6nce practical and elevated, maste~'s 
-of tactics and organising arts, and yet the 
inspirers of solid and lofty principles"~ Will 
our rulers tn India take broad views and will 
'jiuch leaders of. the. peoples be forthcoming~ 
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I 

The Government of India Act, 1858 I. 

(Zt and 22 Viet.. C. 106.) 

AN ACT FOR THE BETTER GOVERNMENT OF INDIA 

[2nd ,J/ugus{, 1858.] 

Where~s by the Government of India Act, 1853, ]6 and 17. 
the territo6es in the possession and under the Vict., C. 95 
Government of the East India Company were 
continued under such Government, in trust for 
lIer Majesty, until Parliament should otherwise 
provide, subject to the provisions of that Act, and 
of other acts of Parliament, and the property and 
rights in the said Act referred to are held by the 
said Company in trust for Her Majesty for the 
purposes of the said Government: 

And whereas it is expcdip,nt that the said terri­
tories should be governed by and in the name 
of Her Majesty .. .. .. .. ; 

TRANSFER OF THE GOVERNMENT OF INDIA TO 

HER MAJESTY 

1. The Government of the territories now in Territories 
the possession or under the Government of the und~ the •• 
East India Company and all powers in relation to Government 
Government vested in, or exercised by, the s'lid ff ~?e E~st 
Company in trust for Her Majesty, shall cease to'p~n~ tQ,.b~m­
be vested in, or exercised by, the said Company i vested in Her 

I The provisions of this Statute l.annot be affected by 
legi,lation in India-sees. 24 and 25, Viet, e. 67, s. 22. For 
digest and notes, see libert's Government t1f India, pp. 
309-313: 
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Majesty, and And all territories iu the possession or under 
powe~ to ,?e the Government of the said Company, and all rights 
exercised In vested in or which if this Act had not been pass-
her name . h . ed mIght ave been exercIsed by the said Com-

pany in relation to any territories, shall become 
vested in Her Majesty, and be ,exercised in her 
name; 

And for the purposes of this Act India shall 
mean the territories vested in Her Majesty as 
aforesaid, and all territories which may become 
vested in Her Majesty by virtue of any such rights 
as aforesaid. 

India to be 2 India shall be governed by and in the 
governed by name of Her Majesty; 
and in the II . I . I t' t t·t· h' h name of Her And a ng Its In re a IOn 0 any ern ones w IC 
Maiesty, &c. might have been exercised by the said Company 

if this Act had not been passed shall and may be 
exercised by and in the name of Her Majesty as 
rights incidental to the Government of India ; 

And all the territorial and other revenues 
of or arising in India and all tributes and other 
payments in respect of any territories which would 
have been receivable by, or in the name of the 
said Company if this Act had not been passed, 
shall be received fOf, and ill the name of, Her 
Majesty, and shall be applied and disposed of for 
the purposes of the Government of India alor.e, 
subject to the provisions of this Act. 

Secretary of 3. Save as herein otherwise provided, one of 
State to exer- Her Majesty's Principal Secretaries of State shall 
cise powe~r, have and perform all such or the like powers and 
n~~ ex~'fcls- duties in anywise relating to the Government or 
~o~~n~ &c revenues of India, and :ill such or the like powers 

, . oVf?r all officers appointed or continued under 
this Act, as might or should have been exercised 
or performed by the East India Company, or by 
the Court of Directors or Court ot Proprietors of 
the said Company, either alolle or by the direction 
or with the sanction or approbation of the Com­
missioners for the Affairs of India in relation to 
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such government or revenues, and the officers and 
servants of the said Company respectively, and 
all such powers as might have been exercised by 
th~ said Commissioners alone; 

And any warnmt or writing under Her Majesty's Counter­
Royal Sign Manual which by the Government of signing of 
India Act, 1854 1 , or otherwise, is required to warra~ts .. 
be countersigned by the President of the Com- ~7 ~ 1 Vlct, 
missioners for the Affairs of India, shall in lieu . 
of being SCP counter~igned be countersigned by 
one of Her Majesty's Principal Secretaries of 
St;tte. 

4. .. ••• any four of Her Majesty's Princi- Four Princi­
pal Secretaries of State for the time being, and pal and four 
any four of the Under Secretaries for the time Un.der Secre-
b . H M' t' P' . 1 St' f tanes of State emg to .er aJes Y s rWCIpa ecre anes 0 may sit as 
State, may sit and vote as members of th~ House members in 
of Commons i the House of 

But not more tl1<\n four such Pri ncipal Secreta- Commons 
ries and not more than four such Under 
'Secretaries shall sit ,IS members of the Houl)e of 
'Commons at the same time. 

5. [Rep. 41 and 42 Vict., C. 79 (S. L. R.)2] Salaries of 
6. In case Her Majesty be pleased to appoint one S~re_ 

a fifth Principal Secretary of State, there shall be tary of State 
paid out of the revenues ot India to such Princi- and bil. . 
pal Secretary of State and to his Under Secretaries. :~~~~\~cre­
respectively the like yearly salaries as may for pai~ o~ o~ 
the time being be paid to any other of such the revenues 
Secretaries of State 'and his Under Secretaries of In~a 
respectively. 

COUNCIL OF INDIA. 

7. For purposes of this Act a Council shall be Council of 
e!;tablished, to consist of fifteen members, and to India estab-
bt; styled the Council of India; Iished 

t.-S:-i-~f the Government lli'lndi";--A~t-,-1854--i17 '& 18 
Viet. c. 77), which contained the provi~ion referred to, wa\! 
repealed as to the U. K. by 56 & 66 Vict., C. 19 (S. L. R.). 

2. There appears to be mistake in this connection in the 
Statutes reVised in which 38 and 39 Viet., C. 6§ (S. L. R.) 
is cited as the repealing enactment. 
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And henceforth the Council of India now bear­
ing that name shall be styled the Council of the 
Governor-General of India. 

8. (Rep. 41& 42 Viet., e. 79 (S. L. R.).] 
9. (Rep. 55 & 56 Viet., c. 19 \S. L. R.).] 
10. The major part of the persons to be 

elected by the Court of Directors and the maim' 
p:ut of the persons to be first appointed by Her 
Majesty after the passing of this .Aet to be 
members ot the Council, shall be persons who 
shall have served or resided in India for ten years 
at the least, and (excepting in the case of late and 
present Directors and Officers on the Home 
establishment of the East India Company who 
shall have so served or resided), shaH not have 
last left India m~re than ten years next preceding 
the dai;e of their appointment; . 

And no person other than a person so qualified 
shall be appointed or elected to fill any vacancy 
in the Council unless at the time of the appoint­
ment or election nine at the least of the continu­
ing memuers of the Council be persons qualified 
as aforesaid. 

11. Every member of tl-Je Council appointed 
or elected under this Act shall hold his office 
during good behaviour; 

Provided that it shall be lawfulfor Her Majesty 
to remove any such me'Uber from his office upon 
an address of bpth Houses of Parliament. 

12. No member of the Council appointed or 
elected under this Act shaH be capable of sitting 
or voting in Parliament. 

13. There shall be paid to each member of 
the Council the yearly salary of one thousand two 
hundred pounds, ont of the revenues of India. 

14. [Rep. 32 & 38 Viet., c. 97. s. 5. J. 
15. The Secretaries and other officers and 

servants on the Home establishment of the. said 
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Company, and on the establishment of the Com- Sccre~ary of 
missioners for the Affairs df India, ,immediately ~tate I~ 
after the commencement of this Act, shall on ounel 
::;::ch commencement be and form the establish-
ment of the Secretary of State in Council ; 

And the Secretary of State shall with all conve­
nient speed make such arrangement of the said 
,establishments, and such reductions therein, as 
may seem to him consistent with the due conduct 
of the publit business, and shall within six months 
after the commencement of this Act submit a 
-scheme for the permanent establj:;hment to Her 
Majesty in Council. 

And it shall be lawful for Her Majesty, by the 
advice of Her Privy Council, upon consideration 
of such scheme, to fix and declare what shall 
<:onstitute and be the establishment of the Secre­
tary of Statt! in Council, and what salaries shall be 
paid to the persons on the establishment; 

And the Order of Her Majesty in Council shall 
be laid before both Houses of Parliament within 
fourteen days after the makiug thereof, provided 
Parliament be then sitting, or otherwise within 
fourteen days after the next meeting thereof; 

And after such establishment has been formed 
by such Order in Council, no addition of persons 
shall be made to such est;I,blishment, nor allY 
addition made to the salaries authorized by such 
Order, except by a similar Order in Council, to be 
laid in like manner 'before both Houses of Parlia­
ment. 

16. After t:le first formation of the establish- Removal of 
ment it shall be lawful for the Secretary of State officers and 
'in Council to remove any officer or servant be- supply.of . 

. . vacanCles In 
longmg thereto, and also to make all apPoIntments the establish-
and promotions to and in such establlshment: ment 

Provided, that the Order or Her Majesty in 
Council of the twenty-first day of May, one 
thousand eight hundred and fifty-five, or such 
-other regulation as may be from time to time 
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established by Her Majesty j'or examinations" 
certificates, probation, or other tests of fitne~'s in 
relation to appointments to junior situa~ivns' in 
the Civil Sei'vice, shall apply to such appoint­
ments on the said establishmei',t. 

17 [Rep. 41 and 42 Vict., c. 79 (S. L. R).] 
18. It shall be lawful for Her Majesty by war­

rant countersigned as aforesaid to grant to any 
such Secretary, ofiicer or servant as afor6!said, 
retained on such last-mentioned" establish­
ment, such compensation, superannuation, or 
retiring allowance on his ceasing to hold office, as 
might have been granted to him i[ this Act had 
not been passed ; 

And the transfer of any person to the service 
of the Secretary of State in Council shall be 
deemed to be' a continuance of his previous 
appointment or employment, and shall not 
prejudice any claims which he might have had in 
respect of length of service, if his service under 
the said Company or Commissioners had conti­
nued; and it shall be lawful for Her Majesty, by 

4 & 5 WilI 4 warrant countersigned as aforesaid, tn gra nt to 
c. 24 ' any Secretary, officer or servant appointed on the 

said estabhsi,ment after the first formation there­
of, such compensation, superannuation, or retiring 
allowance as, Imder the Superannuation Act,1834, 
or any other Act for the time being in force, con­
cerning superannuations and other allowances to 
persons having held civil offices in the public 
service, may be granted to persons appointed on 
the establishment of one of Her Majesty's Princi­
pal Secretaries of State. 

DFTIES AND PROCEDURE OF THE COUNCIL •. 

Duties of the 19. The Council shall, under the direction of 
Council, &c. the Secretary of State, and subject to the pro­

visions of this Act, conduct the business trans-· 
acted in the United Kingdom in relalion to the' 
Government of India and the correspondence: 
with India. 
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But every order or communication sent to 
India shall be signed by dne of the Principal 
Secretaries ot State; 

And, save as expressly provided by this Act, 
every order in the United Kingdom in relation to 
the Government of India under this Act shall be 
signed by such Secretary of State; 

And all despatches from Governments and 
Presidencie~ in India, and other despatches from 
india, which if this Act had not been passed 
sbould have been addressed to the Court of 
Directors or to their Secret Committee, shall be 
addressed to such Secretary of State. 

20. It shall be lawful for the Secretary of Secretary of 
State to divide the Council into Committees for State to 
the more. convenient transaction of business, and divide .tjh.e 
f t · .. . h C 'tt Counci mto rom nn.e.o time to re-arrange suc om~l ee.s, Committees, 
and to direct what departments of the busmess m and to regu­
relation to the Government of India under this late the 
Act shall be under such Committees respectively, transa~tion 
and generally to direct the manner in which all of busmess 
such business shall be transacted. 

~I. The Secretary of State shall be the President 
President of the Council, with power to vote ; and Vice-

. ,President of 
And It shall be la wful for sitch Secretary of the Council 

State in Council to appoint from time to time any 
member of such Council to be Vice- President 
thereof; 

And any such Vice· President may at any time 
be removed by the Secretary of State. 

22. All powers by this Act required to be exer- Meeting of 
cised by the Secretary of State in Council, and all the Council 
powers of the Council, shall and may be exer-
cised at meetings of such Council, at which not 
les,> than five members shall be present j 

And at every meeting the Secretary of State, or 
in his absence the Vice- President, if present, shall 
preside j and in the absence of the Secretary of 
State and Vice-President, one of the members of 
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the Council present shall be cho~n by the mem­
bers present to preside at the meeting; 

And such Council may act notwithstanding 
any vacancy therein; 

Meetings of the Council shall be convened and 
held when and as the Secretary of State shall 
from time to time direct: 

Provided that one such meeting at least be 
held in every week. 

Procedure at 23. At any meeting of the Council at which 
meetings. the Secretary of State is present, if there 

be a difference of opinion on any question other 
than the question of the eiection of a Member 
of Council, or other than any question with 
regard to which a majority of the votes at a 
meeting is hereinafter declared ~o bi:: necessary, 
the determination of the Secretary of State shall 
be final; 

And in case of an equality of votes at any meet­
ing of the Council, the Secretary of State, if present, 
and in his absence the Vice-President, or presiding 
member, shall have a casting vote; 

And all acts done at any meeting of the Council 
in the absence of the Secretary of State, except 
the election of a Member of the Council, shall 
require the sanction or approval in writing of the 
Secretary of State j 

And in case of difference of opinion on any 
question decided at any meeting, the Secretary of 
State may require that his opinion and the reasons 
for the same be entered in the minutes of the pro­
ceedings, and any Member of the Council who 
may have been present at the meeting may require 
that his opinion, and any reasons for the same 
that he may have stated at the meeting, be enter­
ed in like manner. 

Orders, &c., 24. Every order or communication proposed 

t
tOtbe open. to be sent to India, and every order proposed to 
o he perusal be made in the United Kingdom by the Secre-of Members . 

tary of State under th1s Act, shall, unless the same 
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has been submitted to a meeting of the Council, of Council 
be placed in the CoulLcil room for the, perusal of who may. 
all members of the Council during seven days be- re~o~d theIr 
fore the sending or making thereof, except in the OpID10nS 
cases hereinafter provided ; 

And it shall be lawful for any member of the 
Council to re(:ord in a minute book to be kept for 
that purpose, his opinion with respect to each such 
'Jrder or communication, and a copy oE every 
opinion so re.orded shall be sent forthwith to the 
Secretary or State. 

25. If a majority of the Council record as Secretary of 
aforesaid their opinions against any act proposed Sta~e acting 
to be done, the Secretary of State shall, if he do ag~l~lst the 

d f t h " f h "t d opmlons of not e er 0 t e oplluons 0 t e maJon y, recor the majority 
his reasons ~or acting in opposition thereto, to record his 

26. Provided that where it appears to the rpeason~ , . foVISlon 
Secretary of State that despatch of any com01U111- for cases of 
cation, or the making of any order, not being an urgency 
order for which a majority of the votes at a 
meeting is hereby made necessary, is urgently 
required, the communication may be sent or order 
given notwithstanding the same may not have 
b~en submitted to a meeting of the Councilor 
1epositetl tor seven days;ts aforesaid, the urgent 
reasons for sending or making the same being 
recorded by'the Secretary ot State. and llotice 
thereof being given to every member of the 
Council, except in the cases hereinafter men-
tioned. 

27. Provided also, that any order, not being Orders now 
an order j'ol' which a majority of vote~ at a meet- sent throllgh 
, . h· b d h' I 'ht'f Secret Com-mg IS ere y ma e necessary, W Ie 1 nllg ,1 m'ttee ay 
this Act had not been passed, 11a ve been sent by b: sent~y 
the Commissioners for the Affairs of India, through Secretary of 
the Secret Committee of the Court of Directors to State without 
Governments or Presidencies in India, or to the c,omm,!nicah officers or servants of the said Company, may, g~~~~h t e 
after the commencement of this Act) be sent to 
such Governments or Presidencies, 01 to any 
officer or &ervant in India, by the Secretary of 
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State without having been submitted to a meeting, 
or deposited for the perusal of the members of the 
Council, and without the reasons being recorded, 
or notice thereof given as aforesaid. 

28. Any despatches to Great Britain which 
might if this Act had not been passed have been 
addressed to the Secret COl1umttee of the Court of 
Directors, may be marked "secret" by the author· 
ities sending the same; 

And such despatches shall not be ~ommunicated 
to the Members of the Cf}Uncil. unless the Secre· 
tary of State shall so think fit and direct. 

APPOINTMENTS AND PATRONAGE. 

29. The appointments of Governor·General of 
India *' *' .. and G')vernors of Pre'sidencies in 
India now made by the Court of DireGtors with 
the approbation of Her Majesty, and the ap· 
pointments of Advocate·General for the several 
Presidencies now made with the approbation of 
the Commissioners for the Affairs of India, shall 
be made by Her Majesty by warrant under Her 
Royal Sign Manual; 

The appointments of the Lieutenant-Governors 
of provinces or territories shall be made by the 
Governor·General of India, subject.to the appro­
bation of Her Majesty j and all such appointments 
shall be subject to the qualifications now by law 
affecting such offices respectively. 

30. All appointments to o'ffices, commands and 
employments in India, all promotions, which by 
law, or under any regulations, usage or custom, 
are now made by any authority in India, shall 
continue to be made in India by the like authority. 
:wd subject to the qualifications, conditions, ~nd 
restrictions now affecting such appointments 
respectively; 

But the Secretary 6f State in Council, with the 
concurrence of a maj0rity of members present at 
a meeting, shall have the like power to make 
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regulatiorfs for the division and distribution of Council <IS to­
patronage and power of nomination among the appoint­
several authorities in India, and the like power !Delntdsl etc., 

" t h" t t" fti I In n la of restortng 0 t elr s a IOns, 0 ces, or emp oy-
ments, officers, and servants suspended or 
removed by any authority in India, as might 
ha\"e been exercised by the said Court of 
i)irectors, with the approbation of the Commis-
sioners for the Affairs of India, if this Act had not 
he en passe d. • 

31. [Rep. 41 and 42 Vict., c. 79 (S. L. R.).] . 
;)=!. .,," .. regulations shall be made by secretary of 

the Secretary of State in Council, with the advice StateinCoun­
and assistance of the Commissioners for the time ciJ to make 
being, acting in execution of l-ier Majesty's Order rp.gulations 
in Council of t.wenty-first May one thousand eight fo~ "the fad-
I d d d t' f" t" fl' h miSSIOn 0 
lUn re an 1 y-hve or regu ahng t e candidates to 
admission of persons to the Civil Service of the the Civil Sel"­
ClOwn, for admitting all persons being natural- vice of India 
born subjects of Her Majesty (and of such age 
and qualification as may be prescribed in this 
behalf) who may be desirous of becoming candi-
dates for appointment to the Civil Service of 
Ildia to he examined as candidates accordingly, 
ar.d for prescribing the branches of knowledge 
in which such candidates shall be examined, 
and generally for regulating and conclllcting ~llcb 
examinations, under the superintendence of the 
said last-mentioned Commissioners or of the 
persons for the time being entrusted with the 
carrying out of such regulations as may be, from 
time to time, established by Her Majesty for 
examination, certificate, or other test of fitness in 
relatiol1 to appointments to junior situations in 
the Civil Service of the Crown; 

And the candidates who may be certified by 
the said Commissioners or other persons as afore­
;aid, to be entitled under such regulations shall be 
recommended for appointment according to the 
)rdel' of their proficiency as shown by such 
examinations; 


