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188, A witness may, while under examination, refresh his
memory by referring to any writing made
by himself at the time of the transaction
concerning which he is questioned, or so soon afterwards that the
Court considers it likely that the transaction was at that time
fresh in his memory,

Refreshi’ng memory.

Thetwitness may also refer to any such writing made by any
other person and read by the witness within the time aforesaid,
if, when he read it, he knew it to be correct.

, Whenever a witness may refresh his memory by reference to
When witness may we any document, he may, with the permission
copy of document torefresh  of the Court, refer to a copy of such docu-
memory. ment : Provided the Court be satisfied that
thore is sufficient reason for the non-production of the original.
i An expert may refresh his memory by reference to profes
sl{)nal treatises.

160. A witness may also testify to facts medtioned in any
Tesumony to facts stated  Such document as is mentigned in section
in document mentioned in 159, although he has no syfeeific recollection
secuion 159 of the facts themselves, if he is sure that
the facts were correctly recorded in the document,

ll/us!raﬁon

A book-keeper may testify to facns recorded b{ him in books regularly kept
in the course of business, 1f he knows that the books were correctly kept,
although he has forgotten the particular tranactions entered.

161.' Any writing referred to under the provisions of the
- Right of adverse party as  twO last preceding sections must be pro-
to wriung used to refresh  duced and shown to the adverse party, if he
memory. requires it ; such party may, if he pleases,
cross-examine the witness thereupon.

182. A witness summoned to produce a document shall, it
it is in his possession or power, bring it to
Court, notwithstanding any objection which
there may be to its production or to its admissibility. The valid-
ity of any such objection shall be decided on by the Court.

The Court, if it sees fit, may inspect the document, unless it
refers to matters of State, or take other evidénce to enable it to
determine on its admlsubxhty.

Production of documents.

An to the application of a. 161 to police-diaries, see the Code of Lrunuml:
-Proeedure (Act Q’ of 1898), «. 173.

5. 136
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11, for 'such a purpose, it is necessary to cause any ddeaiment
Transistion of docs © be translated, the Court may, if it] thinks’
ments. fit, direct the translator to keep the ontents

secret, unless the document is to be given
in evidence: and, if the interpreter disobeys such direction, he
shall be held to have committed an offence under section 166 of
the Indian Penal Code.

183, When a party calls for a document which he has given
Giving, as evidence, of the other party notice to produce, and such
document called for and document is produced and inspected by the
produced on notice. party calling for its production, he is bound
to give it as evidence, if the party producing it requires him:to
do so. '

164, When a party refuses to produce a document which he
Using, asevidence, of do- has had notice to produce, he cannot after-
cument, production of which  wards use the document as evidence, with-

wat refised on notice out the consent of the other party, or the
order of the Court,

Ilustration.

A sues B on an agreement, and gives B notice to produce it, At the ¢rial,
A calls for the document, and B vefuses to produce it, A gives secondary
evidence of its contents, B seeks to produce the dccument itself to con-
tradict the soconbary evidence given by A, or in crder to show that ‘the
agreement is not stamped : He oannot do so.

1656, The Judge may, in order to discover, or to obtain proper
Judge's power to put ques- proof of, re!evant facts, ask any question
tions or order production. e pleases, in any form, at any time, of any

witness, or of the parties, about any fact
relevant or irrelevant ; and may order the production of any docu-
ment or thing : and neither the parties, nor their agents, shall be
entitled to make any objection to any such question or order,
nor, without the leave of the Court, to cross-examine any witness
upon any answer given in reply to any such question:

Provided that the judgment must be based upon facts declared
by this Act to be relevant, and duly proved :

Provided also that this section shall not authorize any Judge
ta compel any witness to answer any question, or to produce any
document, which such witness would be entitled to refuse to
answer or produce under sections 121 to 131, both inclusive, if the
question were asked, or the document were called for, by the
adverse party : nor shall the Judge ask any question which. it
would be improper for any other person to ask under section 148
or 149 : nor shall he dispense with primary evidence of any docue
ment, except in the cases hereinbefore excepted.
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168. In casestried by jury or with assessors, the jury or

Power of jury or papeg.  3SSCSSOTS may put any questio:; to th? wit-

A " nesses, through or by leave of the Judge

o to put questions. which the Judge himself might put, and
which he copsider proper.

CHAPTFER XI.—-OQ IMPROPER ADMISSION AND REJECTION OF
EVIDENCE,

187. The improper admission or rejection of evidence shall

. , not be ground of itself for a new trial or

pclf:d':i‘s”sigmof“ impro- - reversal of any decision in any case, if it

of evidence. " eH°"  shall appear to the Court before which such

objection is raised that, independently of

the evidence objected to and admitted, there was sufficient evi-

dence to justify the decision, or that, if the rejected evidence had
been received, it ought not to have varied the decision.

SCHEDULE,
ENACTMENTS REPEALLED.

(See section 2)

'

Number and year, | *Extont of ropeal,

Title.

Stut. 26 Geo. 1I1.. | For the further regulation of the
cap. 57. trial of persons accused of certain | it relates to Courts
offences committed in the BEast ; of justice in the
Indies; for repealing so much of | East Indies.
an dot, made in the twenty fourth '
year of the reign of His present
Majesty (intituled *“An Act for
the better regulation and manage-
; uwent of the aflairs of the Hast
I India Company, and of the Bri-
|

3

Section 38, so faras

tish possessions im ludia, and for
establishing 8 Court of Judicature
for the more speedy and effectual
! trial of persons accused of ofiences
 committed in the East Indies )
us requires the servants of the East
. India Company to deliver inven-
. tories of their estates aud effects :
! for rendering the laws more effec-
; tual againat persons unlawfully
. resorting to the East Indies ; and
; for the more easy proof in certain
i comes, of deeds and writings exe-
vuted in Great Britain or India.

P S Nt b £ o s e
K e e —
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EVIDENCE,

SCHEDULE —(continued.)

[1872; Act L

ENACTMENTS REPEALED.~{continned.)

(See section 2.)—~{continued.)

Number and yeuar,

Siat, 14 &15 Viet,,
cap ¥9.

Act XV, of 1852,

Act XIX. of 1833, a

Act 11, of 1850.
!

Act XXV. of 1561,

“

(
W * * f‘ * * - L] * .

Title.

To amend Lhe Law of Evidence.

To amend the Laws of Evidence.

To amend the Law of Evidence in
the Civil Courts of the East India
Company in the Bengal Fresi-
dency.

For the further improvement of the
Law of Evidence.

For simplifying the procedure of
the Courts of Criminal Judicature

not established by Royal Charter.

Extent of repeal,

Section 11, and so
much of section 19
as relates to Bri-
tish India.

So much as has not
been heretofore re.
pealed.

Section 19,

So much as hass not
been heretofore re-
pealed. :

Section 237,

% 1

1 The entry relating to ss. 7 and 8 of the Gencral Clauscs Act (1, of 1868)
Lt been repealed by the General Clauses Act (X, of 1897),
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ACT Il. OF 1872+
The Bpecial Marriage Act, 1872.
RECEIVED THE G. G’ ASSENT ON THE 22ND MARCH 1872,
An Act to provide a form of Marriage in certain cases.

WHELREAS it is expedient to provide a from of marriage for

Preambie persons who do not profess the Christian,

e Jewish, Hindu, Muhammadan, Parsi, Bud-

dhist, Sikh, or Jaina religion, and to legalize certain marriages the
validity of which is doubtful; it is hereby enacted as follows :—

Local extent 1. This Act extends to the whole of
ocal extent. British India.

Commencement. [Repealed by Act X V1. of 1874.]

2. Marriages may be celebrated under this Act between per-
o , sons neither of whom professes the Chyistian
m;r‘;’iggg;"u": d‘ﬁ"gcr’l"n’::{ or the Jewish, or the Hindu or the Muhafte-
be celebrated. medan, or the Parsi or the Buddhist, or

. the Sikh or the Jaina religion, upn the follo-

wing conditions :—

(1) neither party must, at the time of the mgrriage, have a
husband or wife living : '

(2) the man must have comypleted his age of eighteen years,
and the women her age of fourteen years, according to the
Gregorian calendar ; -

(3) each party must, if he or she has not completed the age of
twenty-one years, have obtained the consent of his or her
father or guardian to the marriage :

(4) the parties must not be related to each other in any degree
of consanguinity or affinity which would, according to any
law to which either of them is subject, render a marriage
between them illegal.

—

* Act 111 of 1872 has been declared in force in the Santhal Parganaa by
Reg. (111 of 1872), 8 3, as amended by Reg. (111. of 1899), s 3; in Angul and
the Khondmals by Reg. (III of 1913) @ 3 ;and in British Baluchistan by
Reg (T1 of 1913) 6. 3 s "

This title has been ggiven by the Indian 8hort Titles Act (XIV, ol 1897).

It has been declared, under the Scheduled Distriota Act (X1V. of 1874) to
be inforce in the following Beheduled Districts ;—

The Districts of Hazmgbngh, Lohar-

daga, and Manbhum, snd Par-
* gans Dhalbhum and the Kolhan .

in the District of Bingbhum ,..8ee Qazetée of Mndia... 1881, Pi. 1., p. 504
The Ngrth-Weatern Provinces Tarai = Ditto e 1876, P 1, p. 505 .
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1st Proviso.—No such law or custom, other than one relating
to consanguinity or affinity, shall prevent them from marrying,

2nd Proviso.—~No law or custom as to consanguinity shalll
prevent them from marrying, unless a relationship can be traced
between the parties through some common ancestor, who stands
to each of them in a nearer relationship than that of great-great-
grandfather or great-great-grandmother, or unless one of the par-
ties is the lineal ancestor, or the brother or sister of some lineal
ancestor, of the other.

8. The Local Government may appoint one or more Regis-
trars under this Act, either by name or as
holding any office for the time being, for any
portion of the territory subject to its admini-
stration. The officer so appointed shall be called ‘Registrar of
Marriages under Act I1L. of 1872, and is hereinafter referred to as
the ‘Registrar.”  The portion of territory for which any such officer
is appointed shall be deemcd his district.* *

Appointment of marriage
Registrars.

_ 4. When a marriage is intended to be
_ Oucof the parues W ghlemnized under this Act, one of the parties
inlgnding marriage to give . . o o
nolice to Registrars. must give notice in writing to the Registrar
before whon it is to be solemnized.

The Registrar to whom such notice is given must be the
Registrar of a district within which one at least of the parties to
the marriage has resided for fourteen days before such notice is
given.

Such notice may be in the from given in the first schedule to
this Act.

8. The Registrar shall file all such notices, and keep them
Notice tole filed and  with the records of his office, and shall also
cupy entered in the Mm- forthwith enter a true copy of every such
tiage Notice Book notice in a book to be for that purpose fur-
nished to him by the Government, to be called the *Marriage
Notice book under Act LI of 1872,” and such book shall be open
at all reasonable times, without fee, to all persons desirous of ins-
pecting the same.

* For novifications appointing Regiatrars under s. 3 for districts in—

(1) Assam, see Assam Rules Manual, Ed. 1893, p. 26.

(2) Bombay Presidency, sece Bombay List of Iocals Rulea and Orders,
Vol. 1., Ed. 18986, p. 98,

(8) Contral Provinces, see Central Provipces Liat of Local Rules and
Orders, Ed. 1896, p. 19, a

(4) North-Western Provinces and Oudh. see Notification at p. 42 of the
N. W. Provinces and gudh List of Local Rules and Orders £d. 1894,
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8. Fourteen days after notice of an intended marriage has
been given under section 4, such marriage
may be solemnized, unless it has been previ-
ously objected to in the mannar hereinafter mentioned.

Objection to marriage.

Any person may object to any such marriage on the ground
that it would contravene some one or more of the conditions
prescribed in clause (1). (2), (3), or (4) of section 2,

The nature of the objection made shall be recorded in writing
by the Registrar in the register, and shall, if necessary, be read
over and explained to the person making the objection, and shall
be signed by him or on his behalf.

7. On receipt of such notice of objection the Registrar shall

i .. not proceed to solemnize the marriage

Qb;’gﬁgg_‘"c on receipt o1 yntil the lapse of fourteen days from.the

receipt of-such objection, if there be a Cour't

of competent jurisdiction open at the time, or, if there be no

such €ourt open at the time, until the lapse of fourteen days from
the opening of such Court.

The person objecting to the intended marriage ?nay file a suit
in any civil Court having local jurisdiction
(other than a Court of small Causes) for a
declaratory decree, declaring that such marriage would contravene
some one or more of the conditions prescribed in clause (1), (2),
(3), or (4) of section 2.

Objector may file suit,

8. The officer before whom such suit is filed shall thereupon
give the person presenting it a certificate to
Certificate of filing of suil  the effect that such suit has been filed. If
tobe lodged with Registrar. o\ oy certificate be Jodged with the Regis-
trar within fourteen days from the receipt of notice of objection,
if there.be a Court of competent jurisdiction open at the time, or,
if there be no such Court open at the time, within fourteen days
of the opening of such Court, the marriage shall not be sole-
mnized till the decision of such Court has been given, and the
period allowed by law for appeals from such decision has elapsed ;
or, if there be an appeal from such decision, till the dectsion of
the Appellate Court has been given.

if such certificate be not lodged in the manner and within the
period prescribed in the last preceding paragraph, or if the deci-.
sion of the Court be that .such marriage would not contravene
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any one or more of the conditions prescribed in clause (1), (2),
(3), or (4) of section 2, such marriage may be soiemnized.

If the decision of such Court be that the marriage in question
would contravene any one or more of the conditions prescribed
in clause (1), (2), (3), or (4) of section 2,the marriage shall not be
solemnized,

9. Any Court in which any such suit as is referred to in

section 7 is filed may, if it shall appear to

 Court may fine when ob- ¢ that the objection was not reasonable and

Jection not reasonable. bona fide, inflict a fine, not exceeding one

thousand rupees, on the person objecting, and award it, or any
part of it, to the parties to the intended marriage.

10. Before the marriage is solemnized the parties and three

witnesses, shall, in “the presence of the

Derlnvation by parties  Registrar, sign a declaration in the form

«fid witnesses. . . "

contained in the second schedule to this

Act. If either party has not completed the age of twenty one

years, the declaration shall also be signed by his or her father or

guardian, except in the case of a widow, and, in every case, it
shall be countersigned by the Registrar.

11. The marriage shall be solemnized in the presence of the

Registrar and of the three witnesses who

Matriage how to be solem-  signed the declaration. It may be sole-

nized. mnized in any form, provided that each

party says to the other, in the presence and hearing of the Regis-

trar and witnesses, ‘I [A,] take thee [B,] to be my lawful wife (or
husband)’

12. The marriage may be celebrated either at the office of

) the Registrar or at such other place, within

: n‘:“clfe arhere Jnarriage reasonable distance of the office of the

Y Hned. Registrar, as the parties desire : Provided

that the Local Goverument may prescribe the conditions under

which such marriages may be solemnized at places other than the
Registrat’s office, and the additional fees to be paid thereupon.

13. When the marriage has been solemnized, the Registrar

o shall enter a certificate thereof in a book to

Certificate of marriage. b€ kept by him for that purpose and to be

called the ‘Marriage Certificate Book ufider

Act II1. of 1872, in the form given in the third schedule to this

Act, and such certificate shall be signed by the parties to the
marriage and the three witnesses,
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13A.% The Registrgr sl*l:a“l)znlil to t(}le';d Registra;—Ge}t‘xeral of

. . irths, ths, and . Marriages for the terri-
cg&ﬁ‘g‘;‘:ﬁ?&%“ﬁﬁfﬂ tories within which his district is situate, at
sge Certificate Book to the such intervals as the * Local Government ”
I‘}:ﬁ‘:‘; ncfj"mﬂi‘"fs‘“hs from time to time, directs, a true copy certi-
e e fied by him, in such form as the Governor-
General in Council, from time to time, prescribes, of alj entries
made by him in the said Marriage Certificate Book since the last
of such intervals,*

14} The Local Government shall prescribe the fees to be paid
to the Registrar for the duties to be dis-
charged by him under this Act.

The Registrar may, if he thinks fit, demand payment of any
such fee before solemnization of the marriage or performance of
any other duty in respect of which it is payable.

Fees.

The said Marriage Certificate Book shall at all reasonable times
be open for inspection, ang shall be admissible as evidence of the
truth of the statements therein contained. Certified extracts there-
from shall, on application, be given by the Re.istrar on the pay-
ment to him by the applicant of a fee tohe fixed by the Local
Government for each such extract.

15 Every person, who being at the time married, prccures a

Penalty on married peren marriage of himself to be solemnized under

mareying again ander e this Act, shall be deemed to Hhve commit-

- ted an offence under section 494 or section

495 of the Indian Penal Code, as the case may be ; and the
marriage <o solemnized is void.

18. Every person married under this Act who, during the

lifetime of his or her wife or husband, con-

Punishment of bigamy. tracts any other marriage, shall be subject

to the penalties provided in sections 494

and 495 of the Indian Penal Code for the offence of marrying

again during the lifetime of a husband or wife, whatever may be the

religion which he or she professed at thetime of such second
marriage,

* 3. I3A has been inserted by Act VI of 1886, s 28,

+ As to the duty of the Registrar-General to make and keep indexes of the
certified copies sent to hin Oﬁ"lce under this section. see Aot VI, of 1886, 5. ¥,
1 For acale of fees to be paid to Registrars of Marriages prescribed by-—
(1) The Government otp,l Bombay, see Bombay List of al Rolw and
Orders, Vol, 1, E4 1896, p 98 ; |
(2) Chief Commissioner, Central Prcvinces, see Central Provinees List g&
Local Rules and Orders, Bd. 1898 p 19 ; VA
{3)"Covernment, N, W. P. and Qudh, ses Notificution st p. 42 of the N,
W, P, and Ondh List of Local Rules and Orders, Ed, 1894,

§ The worda within quotations have been inserted by Act 38 of 1920,.°
S. 137
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17. The Indian Divorce Act shall apply to all marriages

contracted under this Act and any such

Indian Divorce Act to marriage may be declared null or dissolved

apply. in the manner therein provided, and for the

causes therein mentioned, or on the gronnd that it contravenes

some one or more of the conditions prescribed in clause (1), (2),
(3), or (4) of section 2 of this Act,

18. The issue of marriages solemnized under this Act shall,

if they marry under this Act, be deemed

Law to apply to issne of to be subject to the law to which their

marriages ander Act fathers were subject as to the prohibition

of marriages by reason ot consanguinity and affinity, and the
provisos to section 2 of this Act shall apply to them,

18. Nothing in this Act contained shall affect the validity of
Saving of marriages sol. any marriage not solemnized under its pro-
emnized otherwise than un-  visions ; nor shall this Act be deemed direct-
der Act. ly or indirectly to affect the validity of any
mode of contracting marriage ; but if the validity of any such
mode shall hereafter come into question before any Court, such
. qu=stion slall be decided as if this Act had not been passed.
20. Registry of marriages contracted before passing of Act.
[Repealed by Act X11. of 1876}
21. Every person making, signing, or attesting any declara-
Penalty for signing decla- tiOn or certificate prescribed by this Act,
rations or certifi;ates con- containing a statement which is false, and
taining false statements. which he either knows or believes to be
false, or does not believe to be true, shall be deemed guilty of the
offence described in section 19g of the Indian Penal Code.

FIRST SCHEDULE,
{See section 4.)
NOTICE oF MARRIAGE,
To , 8 Registrar of marriages under Act IIT. of
1872 for the District.

1 hereby give you notice that a marriage under Act T11. of 1872 is intended
to be had, within three calendar months from the date hereof batween me and
the other party herein named and described (that is to say) :—

o yres Rank or profes- b Dwelling- ~_£;;TH—;;~
Names. { Condition. sion. | Age. plane.g ronidenon.
A B | Unmarried | Landowner. | Qf full age, 28 days.
Widower.
CcDh Spinster. Minor. s ore
Witness my hand, this day of 8

(Signad) 4. B
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SECOND SCHEDULE
(See sectiom ra.)
DECLARATION TO BE MADE BY THE BRIDEGROOM.

I, 4 B, hereby declare as follows: —

1. Tam at the present time unmarried :

2. 1do not profess the Christian, Jewish, Hindu, Muhammadan, Parsi,
Buddhiat, 8ikh, or Jaina religion :

3. 1 have completed my age of eighteen years :

4. T am not related to O D [the bride] in any degree of consanguinity or
affinity which would, accerding to the law to which I am subject, or to which
the said C D is subject. and subject to the provisos of clause (4) of section 2
of Act I1I of 1872, render & marriage between us illegal :

{And whon the bridegroom Ras not completed his age of twenty.ons years :

0. The congent of my futher (or guardian, as the canse may be) has been
given to a marriage between myself and C D), and has not been revoked :}

6. I am aware that, if any statement in this ‘declaration is false, and if
in making such statement 1 either know or beliove it to be false, or do not
believe it to be true, ] am liable to imprisonment, and also to fine.

(Signad) A B [the bridegroom .
Declaration to be made by the Bride.

1, ¢ D, hereby declare as follows :1—

1. 1 am at the present time unmarried :
2. 1 do not profess the Christian, Jewish, Hindu, Muhammadan, Parsi,
Buddhist, Sikh, or Jaina religioen :

3. 1 have completed my age of fourteen years :

4 T am not related to 4 B [the bridegroom] in any degree of consangunity
or affinity which would, according to the law to which I am subject, or to
which thesaid 4 B is sabject, and subject to tho provisos of clause (4) of
section 2 of Aet 111, of 1872, render a marriage between us illegal :

[And when the bride kas not completed her age of twenty-one years, unless
she is a widow :

6. The congent of M N, my father (or guardian, as the case may be), has
been given to & marrirge between myself and 4 B, and has not been revoked :]

6. I am aware that, if any statement in this decluration is falae, and if in
making such statement 1 either know or believe it to be false, or do not believe
it to be true, I am liable to imprisonment, and also to fine.

(Signed) G D {the bride].

Signed in our presence by the above-named 4 B and O D,

: G H,
I B, y[thres witnesses),
K )
And when the bridegrovm or bride has not completsd ths age of twenby-ons

years, except in the case of a widow :
Bigned 10 my presence and with my consent by the above-named 4 B

and C D: .
M N, the father [or guardian] of the above-named,

A Blor C D, as the cass may be).
{Countersigned) E. F.
EBeyistrar of Moarriages under Act ILL of 1578,
Jor the District of I

Dated the day of 13,
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THIRD SCHEDULE. |

(See section 13)

REGISTRAR'S CERTIFICATE.

1, B F, certify that on the of 18 appesred
hefore me 4 B and C D, cach of whom in my presence and in the presence of
three credible witnesses, whose names are signed hereunder, made the declara.
tione required by Act 1LL of 1872, and thet a marriage under the said Act
was solemnized between them in my presence.

(Signed) L F,

Repistrar of jlr[urriu‘ges under Adct 711, of 1872
Jur the Dustrict of

(Signed) 4 L.
¢ D.
‘o H,
1V, ¥ three witnesses.)
K7,

Duted the day of 18

FOURTH SCHEDULE,
(See section 20,

{ Repealed by Act N11, of 15706.]
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ACT V. OF 1872.
The Punjab Laws Act.*

RECEIVED THE G.-G'S ASSENT ON THE 28TH MARCH 1872,

An Act for declaring which of certain yules, laws, and regulations
have the force of law in the Punjab, and for other purposes,

WHEREAS certain rules, laws, and regulations, made heretofore
for the Punjab, acquired the force of law
under the provisions of section twenty-five
of the Indian Councils Act 18613 and whereas it is expedient to
declare which of the said rules, laws, and regulations, shall hence-
forth be in force in the Punjab, and to amend, consolidate, or
repeal others of the said rules, orders, and regulations ; it is hereby
enacted as follows =

Preamble.

1. This Act may be called “ The Pnnjab

Short title.
Short tile Laws Act, 1872

2. It extends to the territories now under the administration
) of the Lieutenant-Governor of the Punjab,
but not so as to alter the effect of any
regulation made Jor any parts of the said tcmtones under the
Statute 33 Vic,, cap. 3, section 1:

And it shall come into force on the first
day of June 1872.

Local extent.

Commeuncement.

3. The Regulations, Acts, and orders specified in the first
schedule hereto annexed, are in force in the
Punjab to the extent specified in the third
column of the said schedule.

Enactments in force.

Enactments repealed. 4. Repealed by Act 4 of 1914

CIviL JUDICATURE,

5+ In questions regarding succession, special property of
females, betrothal, marriage, divorce, dower,
Decisions in certain cases  zdoption, guardxanshnp, minority, bastardy,
to be according to native g i1y-relations, wills, legacies, gifts, parti-
tions, or any religious usage or institution,

the rule of decision shall be—

(@) any custom applicable to the parties concerned, which is
not contrary to justice, equity, or good conscience, and has not

2 * Thig Act has besn repealed iy N. W. Frontier Provinces by Reg, VII of
901 &. O,
t 8. 6 bhas been snbstituted by Aot XIL of 18785 1.
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been by this or any other enactment, aitered or abolished, and
has not been declared to be void by any competent authority. ;

() the Muhammadan law, in cases where the pariies are
Mubammadans, and the Hindu law, in cases where the parties are
Hindus, except in so far as such law has been altered or abolished
by legislative enactment, or is opposed to the provisions of this
Acét. or has been modified by any such custom as is above refer-
red to.

. . 8. In cases not otherwise specially pro-
s;j:ﬁf,‘;';tu;?d d e " vided for, the Judges shall decide according
to justice, equity, and good conscience.

7. All local customs and mercantile usages shall be regarded

as valid unless they are contrary to justice

cLocal s;’:&‘;‘;’;mdvﬁ’ﬁ' equity, or good conscience, or have, bofore
the passing of this Act, been declared to be

void by ahy competent authority,
DESCENT OF JAGIRS.

8. In all cases in which Government has declared any rule

Kele of descent in family of descent to prevail in any family or fami-
e ol desten” lies of assignees of land-revenue, such rule
of assig nee of fand men:e' of descent shall be held to prevail, and to
have prevailed, amongst them from the time when the declaration
was made.
, PRE-EMI'TION,

9. [Right of pre-emption.) Repealed by Punjab Act 2 of 1905,

10. [Presumption as to its exisience] Repealed by Punjab
Act 2 of 1905,

11, [Jis existence in towns to be proved) Repealed by Pumpab
Act 2 of 1905,

12. Devolution of right when property to be sold or fore-
closed 1is situate within a village] Repealed by Punyab Act 2
af 1903.

13. [Notice to pre-emplors.] Repealed &y Act 2 of 1905,

14. [Loss of right of pre-emption] Repealed by Act 2 of 1903,

15. [Right of preempior on jforeclosure] Repealed by Act 2
of 19035,

18. [Suit to enforce vight of pre-emption] Repealed by Act 2
of 1905, ‘

1 Ss. 22 to 32 repealed by A ot 3, of 1907, except in Scheduled District.
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18A.* [Power to requive paym:&t fulp Court] Repealed by
Act 2 of 1905, ‘

17. [ Decree to fix time for payment] Repealed by A¢t VII
of 1895 and Pun. Act 2 of 1905.

18. [Effect of nom-payment of purchase-money.} Repealed by
Act VII of 1895 and Pun. Act 2 of 19os.

19. (Party to sell by joint-owmers canmot withdraw his sharo
and claim pre-emption as to rest.] Repaaled by Pun. Act 2 of 1905.

20. [Preferential right to co-shavers in well where chakdare
lenure prevatls] Repealed by Pun, Act 2 of 1905.

DECREES CONCERNING LAND.
21. [Repealed by Act XVII of 1887 5. 2 and Sch.]

INSOLVENCY.}

Power to invest Courts . 287 The Local Government may

with  insolvency-jurisdic- invest any Court or any class of Courts

tion, with insolvency-jurisdiction in any specified
local area.

23.+ Any debtor, whose debts amount to mpees five hundred
or upwards, and any creditor or creditors,
to whom an aggregate sum of not less than
rupees five hundred is due from any such
debtor, may petition the Court having local insolvency-jurisdiction
that the debtor be adjudicated an insolvent,

241 If it appear that the debtor’s lia-
bilities amount to more than rupees five
hundred, the Court may =

Petition to Court for ad-
udicatfon of insolvency.

Procedure of Court there
upon.

(1) call upon the debtor to make a statement of his assets
and liabilities ;

{(2) invite by proclamation or otherwise the appearance
persons to record claims against the debtor;

{(3) register all claims so recorded ;

(4) call upon the debtor to give reasonable security for his
appearance, or, on default of reasonable security, order
his confinement in the civil jail;

® @ Bectien 16 A has been substitnted by Act XII of 1878, s, .
+ sa. 22 to 92 repealed by Aot. 8 of 1907, except in the schedulsd Districts.,



1096 PUNJAR LAWS, [1872: Act IV.

(5) attach all the debtor’s property in the Panjab, moveable
or immaoveable ;

(6) pass an order exempting the person and property of the
debtor from further legal process, pending inquiry and
the final orders of tha Court.

Insolvent defined. NG debtor on whom the order referred
to in clause six of this section is passed, is

deemed an insolvent,

85.% The Court shall make full inquiry into the origin, nature,
Insolvent euilty of mi anddcircumstances of the debts, and the
nsolvent guilty of mis-  eonduct of the debtor in relation thereto
conduct may %ﬂmp risoned  and if the insolvent be shown to have beetz
guilty of concealment, fraud, recklessness, or other gross miscon-
duct in reference to the debts, and if his discharge, for that reason,
is opposed by any of the creditors, the Court may, at its discre-
tion, award a term of imprisonment in the civil jail not exceeding
one year,

28.* 1f it appear that the debtor, after becoming unable to
Frandulent tansfers in TS his liabilities, or in expectation of be-
‘raudulent translers in - cqming so, has transferred his property, or

;’fgfcl::t;‘;:uﬁgdfnsmvency any part thereof, with a view top dgfrauc,ling

v his creditors, or to giving one or more cre-
ditors, a fraudulent preference over the others, the Court shall
annul such transfer, and treat the property transferred as the other
property of the debtor.

27.*% The property of the insolvent shall be sold or adminis-

‘ tered, under the direction of the Court, either

M&‘;xte‘:f gzg;i::;:“e‘;f through the agency of its own officers or of

Iate, ~  assignees to be appointed by the Court, in

the manner most conducive to the interest

of the creditors, and the proceeds shall be divided rateably amongst
them.

28.¢ The Court shall give effect to any composition or arrange-
ment agreed upon between the debtor and
Power to give eflectto  the majority of the creditors: Provided that
compositions. no injustice or injury appears to be inflicted
by such composition or arrangement on any of the parties concern-
ed, and that no fraud nor collusion is suspected. If any creditor
objects to such arrangement, the Court shall decide as to the
reasonableness of the the objection,

» 83, 22 to 32 repealsd by Act 3 of 1907, except in the shindald Districts,
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89.* When the sale or administration of the insolvent’s pro-

perty is complete, the Court may order the -

avhen Cout may order insolvent to be discharged, 'on his signing

ischarge of insolvent. an agreement 'to liquidate, from any pro-

perty which ‘he may subsequently acquire, such portion of his

debts as remains unpaid. Such order of

Effect of order, discharge shall preclude any creditor whose

claim is registered from suing the debtor

(in respect of such claim, unless it be shown that the debtor has

acquired property, since the order of discharge, out of which the
claim might have been defrayed,

30.* Nothing in the preceding sections shall apply to pet-
Foregoine ral sons who may have been admitted to the
E};{gg:;’g;: R gengﬁt of any insolvency-law at a presi-
enefit of insolvency-lawin d€ncy-town ; nor shall any order passed
presidency-towns, under the preceding sections affect the
. remedy of any creditor against his debtor
in respect of property which, at the time of the insolvency of such

dcbtor, was not in the Panjab,

81.* The Chief Court of the Panjab may, with the sanction

Chi ’ of the Local Government, from time totime

fm;ffrg‘;‘s‘_" empowered to  frame and issue rules, conformable to the

. provisions hereinbefore contained, for the

bettel_' administration of insolvent estates, and mayp with the like
sanction, alter any such rules,

32.* The Local Government may at any tfme, with the
Power 10 exelad | previous sanction of the Governor-General
ower to exclude any class ¢ H 1
from nperation of wetralee, 11 Council, exclude any particular class or
race from the operation of these rules,

33.% [Repealed by Act X11. of 1891, Sch. 1)

MINORS AND TUE COURT OF WAKDS.
. 84.° [Bar of jurisdiction in certain cases.) Repealed by Pan-
Jab Act 2 of 1903.
35.% [ Jurisdiction of Court of Wards.) Repealed by Panjab
Act 2 of 1903. :
_88. [Deputy Commissioner may imquire -into circumstances
affecting surisdiction) Repealed Act 2 of 1903.
87. [Appeal to Commissioner against ovder under section 36.)
Repealed by Act 2 of 1903. :
88B. [Extent of jupisdistion.] Repealed by Act 2 of 1903,

* 85, 92t 32 repealed by Act I1I, of 1907, except in the schediiled Distriots.
S 188
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CRIMINAL JUDICATURE.

89. The provisions of the Indian Penal Code, with the exep-

Indian Penal Code to  ton of Chapter VI, shall be applicable to all

apply to offences com- Offences committed before first January 1862,

mitted previous to first  in territory which was, at the time of the

Janusry 1862. commission of such offence, subject to the
Government of the Punjab 3

Provided that nothing contained in this section shall affect
Saviag of privileges con- any privilege conferred on certain Chiefs in
forred o cartain Chicfs, the Punjab by the Governor-General in.

Council, or by the Board of administration
for the affairs of the Punjab, nor any indemnity or pardon granted
by competent authority,

39A.* The Local Government may establish a system of vil-
Power to establish sys.  18g€ watchmen or municipal watchmen in
tem of village-watichmen, any part of thé territories under its
and rpnicipal-watchmen,  administration, and in furtherance of this
and to make yules. object may, from time to time, make rules
to provide for the following matters : -

(a) the definition of the limits of watchmen’s beats ;

(&) the determination of the several grades of watchmen, and
the number of each grade to bs appointed to each beat ;

(¢) the appointment, suspension, dismissal, and resignation
of watchmen of each grade ;

(d) the equipment and discipline of, and the control and
supervision over, such watchmen ;

(¢) the conferring upon them, and the exercise by them of
any powers, and the enjoyment by them of any protection
or privilege, which may be exercised and enjoyed by a
police-officer under any law for the time being in force ;

(f) the performance by them of such duties-relating to police,
sanitation or statistics, or for the benefit of the village-
communities or municipalities within their respective beats,
as the Local Government thinks fit ;

(g) the exercise of authority over, and the rendering of aid to,
such watchmen by headmen of the villages or members
of the Municipal committees of the towns comprised in
their respective beats ;

—-

* Section 39A bas bean substituted by Act XXIV. of 1881, 5, 8, for those
originally added by Aet XV. of 1875,
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( #)

@

the performance, by the headmen of willages comprised
in the beat of any watchman, of any of the dutics of a
village-watchman in aid of, or subsntution for, such watch.
man ;

the exercise, by such village-headmen for the purposes
referred to in clauses {g) and (4), or by members of Muni-
cipal Committees for the purposes referred to in clavse
(g) of this section, of any of the powers, and the enjoy-
ment by such headmen or members of any privilege or
protection, of a village-watchman or a municipal watch-
man as the case may be ;

the determination of the rate at which, and the mode in
which, watchmen shall be paid, and, in the case of village
watchmen, of the mode in which their pay, the expenses
of their equipment, and other charges connected with the
village-watchmap system shall be provided for, whether
out of cesses or funds already leviable or available in the
villages comprised in the beat, or by a special tax in money
or kind to be imposed on any class of persons residing

- or owning property in or restoring to, such villages, or

(%)

®

partly in one of these ways and partly in the other ;

the collection with or without the aid of thevillage head-
men, and by any process available for the realization of
the land-revenue, of any tax imposed under clause () of
this section, and the application of, and the mode of
accounting for, the same ; and generally for

the efficient working of the system of village watchmen or
municipal-watchmen:

Provided—

rst~—that the rules to be made regarding the appointment of

village-watchmen shall allow to the headmen of the
villages comprised in the beat to which such a watch-
man is to be appointed, a power of nomination to be
exercised in such manner, and subject to such reason-
able conditions, as may be prescribed by such rules ;

andly~tnat the rules to be made under claus (/) oft his

section with regard to village-watchmen shall include
provisions for recording and securing due consideration
of the views and opinions on the matters thenin
referred to of the headman of the villages comprised in

in each beat.
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39B.% Every person is bound to render to a village-watch-
o . ,. man, or municipal watchman, or village
Obligation to assist watch- o 40 an dischar ging the duties of a police-
men and headmen.
officer under the rules made herennder, all
the assistance which he is bound to render to a police-officer.

Any person who obstructs such watchman or headman in the

v ettt e discharge of such duties may, be arrested
erson obstructing watch- H

mmmhe&dmnm‘a;y e ar without warrant by a police-officer or by

rested without warrant, any watchman or village-headman em-
powered in this bebalf by the local Govern-
ment,

39C.t Whenever it seems to the Local Government expe-
dient that the duties of watch and ward

.1,’“‘%}' todirect 10“?‘1 tax- and other internal police-service of any
atior for paymen o k2% town or village not comprised within the
1861. limits of a municipality, or within the limits
of village-watchman’s beat as defined under

the power conferred by section thirty-nine A, should be performed
by police-officers enrolled under Act V. 1861, the Local Govern-
ment may direct that the said service shall be so petformed, and
may also “subject to the control”] of the Governor-General in
Council, direct that the chaiges for the time being fixed by such

Government on account of such service shall be defrayed by taxes
to be levied int such town or village,

39D.t When the Local Government has, under section

. ( otice of ta thirty-nine C, directed that taxes shall be
ssue o n O ACR H . -

proposed to be levied, I::vled in any town or vﬂ_lage, the Deputy

Commissioner may from time to time issue

a public notice in such town or village, explaining the nature of
the taxes he proposes to levy.

Any inhabitant of such tuwn or village objecting to the taxa-
tion thus proposed may, within fifteen days

Objections to taxation.  from the publication of such notice, send his
objection in writing to the Deputy Com-
missioner,

After the expiry of fifteen days from the publication of the
notice, the Deputy Commissioner may sub-

I'rocedurc thereon. mit, for the information of the Local Govern-
ment, a report of the proposal made by him.

* Section 30 B has been substitated by Act XX1V. of 1881 s. 2, for ghose
ovi ginully added by Act X'V. of 1875,

t Sa 89 C to 394 have been added by Act XV, of 1875, s. 2.
3 The words within quotations have been subatituted by Act 1V, of 1914,
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Such report shall contain specific mention of the objectidn’é, if ﬁnY,‘
urged to his proposal, and his epinion on such- objections, o

‘,No such tax shall be levied until it has, upon such l?e[;Orty beeny
approved by the Local Government.

39E.* When any such tax has been so approved by the Local
Governmeént, the Deputy Commissioner may
from time to time, subject to such rules con-
sistent with this Act as the Local Government may from time to
time prescribe, determine the rates at which it is to be levied.

Power to fix rates of tax.

39F.* The Local Government may, from time to time, make
Power to make rules for - TUIES t0 provide for the collection of such
collection of taxes. taxes by any process available for the
realization of the land-revenue, and to regu-

late the application and mode of accounting. for the same.

39G.* (/ndemnitp-clause.) Repealed by Acx XIl. of 1891,
Sch. 1.

HONGRARY POLICE-OFFICERS.

40. The Local Government may, if it thinks fit, confer on

i any person any of the powers which may

Local Gowernment may  pe exercised by a police-offjcer under any
confer powers of police- P . . p

officer. Act for the time being in force, “and may

withdraw any powers so conferred.” ¢

Track Law.

41. When an offence is, has been, or may reasonably be sup-

posed to have been, committed, and the

,lbs?sﬁ;ﬁ“mmg";m for " tracks of the persons who may reasonably

wracks. be supposed to have committed such offence,

or of any animal or other property reason-

ably supposed to be connected with such offence, are followed to

a spot within the immediate vicinity of a village, the person follow-

ing such tracks may call upon any headman or village-watchman
in such village to assist in carrying on the tracks.

42. If such headman or watchman do not forthwith give such
Pemal Mhoid assistance, or if the inhabitants of such vili-
Penalty for withholding  age do not afford full opportunity for search

Ohence or ecape, & “* i their houses for the offenders, or if, from
_the circumstances of the case, there shall
appear good reason to believe that the inhabitants of such village,

M

*. 8a. 30C to 39G have been added by Act XV. of 1875, 2. -
t In s. 40 the words quoted havs bes added hy Act XI1, of 1878'. 5.
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or any of them, were conniving at the offence, or at the escape of
the offenders, and such offenders cannot be traced beyond the
village, the Magistrate of the district may, with the previous sanc-
tion of the Commissioner of.the Division, inflict a fine upon such
village not exceeding five hundred rupees,
except in the case of stolen property over
five hundred rupees in value, in which case the fine shall not
exceed the value of such property. '

An appeal against all convictions under
this section shall lie to the Chief Court,

The Magistrate may direct that the fine imposed under this

section, or any part thereof, shall be

fncmay be awardedto  awarded to any persons injured by such

injured parties and fee Lo . . 7. .

tracker. offence in compensation for such injury ;

and, in the case of stolen property recovered

through the agency of, a tracker, may direct that such property be

not restored to its owner until he has paid to such tracker such .

fee, not exceeding one-fourth part of the value of the stolen pro-
perty, as to the said Magistrate seems it.

SLAUGUTER OF KINE.
43.* The slaughter of kine and the sale of beef shall not take.
. j om
Control of slaughter of place, except subject to rules to be fr

kine and sale of beef, time to time, either generally or in any
particular instance, prescribed by the Local

Limit to fine.

Appeal to Chief Coust,

Government,
ARMED MEN AND FOREIGN VAGRANTS.

44* No band of armed men shall enter into any city or town,

Control of entry intv  €Xcept subject to rules to be from time to

towns of bandeofarmed  time, either generally or in any particular

men. instance, prescribed by the Local Govern.
ment.

48. The Magistrate of the district may, if he considers that
Powers of magistrate of any band of foreign vagrants is likely to
district as to foreign va-  occasion a breach of the peace or to commit
grants, any offence under the Indian Penal Code,
prohibit such band from entering his district ; or, if they are al-
;‘eady in his district, may require them within a given time to
eave it.

48. If any such band fail to comply with the orders of the
o said Magistrate within the prescribed period
(ouveiltunce, &, of ‘:":g he shall report the matter to the Local Gov-
Magiotrate's order, ernment, and the Local Government may
give such directions for the surveillance,

control, or deportation of such band, as to it seems fit,

* In us. 43, 44, and 47 the words “with the cousent aod” being repesled by
Act X 11. of 1898, ». 6, huve besn omitted.
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MISCELLANEGUS,

47% No person shall cro$s any river of steam on a buoy or

ing of inflated skin, nor shall bavé in his posses

bugyeor hine. - " sion or cusfody any buoy or skin for the

purpose of being used in crossing any river

or stream, except subject to rules to be from time to time, either

generally or in any particular instance, prescribed by the Local
Government.

48. No person shall make use of the pasturage or other
natural product of any land being the pro-

Use "‘; P““}'g‘ge ornatu-  narty of the Government, except with the
Tl product of Government  eonsent and subject to rules to be from
time to time, either generally or in any

particular instance, prescribed by the Local Government.

[49 Grow:ng, selling, or hesping opium). Repealed by Act
Z, of 1878, 5. 2, and Sch.

« B0+ The Local Government may

Pwer tn make rules as  from time to time make rules as to the
to matters mentioned in . d i i

sections 43 1o 49. matters mentioned in sections 43%0 491

inclusive,

All existing rules upon such matters, which might have been
o made under this section had it been in force,
Existing rules, shallbe deemed to have been made hereunder,

L . 50.At+ No rules hertafter made by
F(m(limon}f as tfn vnlldﬁy the Local Government under any power
O e this AL et M€ conferred by this Act shall be “‘subject to the
Control of the Governor-General in council

and no such rules shall be valid”§ unless—

{(a) they are consistent with the laws for the time being in force
in the Panjab ; :

{(8) they are published in the official Gazette ;

50B.+ The Local Government may, in making any rule
under any of the powers conferred by this
Act, attach to the breach of it, in addition to
any other consequences that would ensue
from such breach, a punishment on conviction before a Magistrate
not exceeding six month’s imprisonment, or three hundred rupees
fine, or both.

Penalties] for breach of
sach rules.

4

* In 8s, 48_,"44 and 47 the worde “with the consent and,” being repealed by
Act XII of 1878 &. 6 bave been omittad.

+ 8s. 50 and 50A and 50B, have been substituted for s. 50 by Act XV,
of 1875 u. 3,

€ Ins. 50 read s, 48,

§ Qertain worda after this, thch have bean repealed by Pun. 4ot 1 of 1919,
bhave been omiited, pon : 4
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B1. Al roles which the Local Government is empowered to
L issue under this Act, and all circulars issued
Re-publication of rules hy the Chief Court, shall be re-published
from time to time by the Local Govern-
ment* and upon such re-publication shall be arranged in the order
of their subject-matter ; and all such alterations or amendments
as may have been made since the last preceding publication
thereof, or may have become necessary or advisable, shall be em-
bodied therewith ; and upon such republication all such rules and
circulars previously issued shall be repealed t

SCHEDULE 1}
ENACTMENTS DECLARED TO BE IN FORCE.

Explanation.~This Schedule does not refer to any Act whichis in its
terms applicable to the Panjab, or which has been extended to the Punjab by
competent authority ’

Extent to which the

Number and year. enactment is infores,

Rag. 1.0 1798 § ... | A Regulation to prevent Frand and | The whole, except
Injustics in Conditional! Sales of | such parts ax relate
Land under Deeds of Bai-bil-wafa, | to interest.

or other Deeds of the same nature,

Rag. X. of 1804 ... { A Regulation for declaring the pow- | The whole, 80 far as
wers of the Governor-Giemeral in | it is not modified
Council to provide fur the imme. | by Act V, of 1841,
diate punishweut of certain Offen. !

oes against the State by the sen.
I tence of Courts-martial.

Reg. XVVI. of | A Regulation for extendiug to the | Sections seven and
1806.§ we o' provice of Benares the Rates of | eight,

- Interest on future Loans, and Pro.

. visions relative thersto, cgntained

¢ in Regulation XV, 1793 ; also for

. & genelal extension of the period

* Certain words after this, which have been repealed by Pun. Act I, of 1910,
have been omitted.

+ Section 51 has beeu substituted for the original one by Act V11. of 1895,
1 8o much of Act I'V. of 1872 as relates to Regs. V. of 1817 and XX. of
1825 was repealed by Act VY. of of 1878, s. 2, and Sch,, and X.of 1882, 5. g,
and 8ch. 1. (b), respectively. The references to these Regulations in this Sche-
dule have therefore been omitted,
§ 8o much of Act IV. of 1872 as relates to Regs. 1 of 1798 and XVIi, of
1806 will be repealed when Act TV. of 1882 is extended to the Panjab.—See sa,
1 and 2, and Sch. (), 1b.
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SCHEDULE 1 —(continued).

1105 .

ENACTMENTS DECLARD TO BE IN FORCE-—{¢ontinued).

Number and year.

Reg. I11. of 1818,

Reg. XI. of 1825,

Act X1, 1858 ...

Act. XVII. of 18614

'
i

{

e - —————

Title.

fixed by Regulations 1., 1798, and
XXXIV., 1803, for the rlliemp~
tion of Mortgages and Conditional
Sales of Land, under Deeds of Bai-
bil-wafa, Katkabala, or othersimi-
lar designation.

A Regulation for the Confinement
of State Prisoners.

A Regulation for declarinng the
Rulea to be observed in determi-
ding €laims to Lands gained by

. alluvion or by dereliction of a

river or the sea.

An Act for making better provision
for care of the persons and pro-
perty of minors in the Presidency
of Fort William in Bengal:

An Act to amend Act X1V, of 1843
(for regulating the customs Duties
in the North-Western Provinces).

“Raules for the conservancy of Fo-
reats aud Jungles in the Hill Dis.
tricts of the Panjab Territories,
sanctioned by the Governor-Gene.
ral in Council, in letter of tha
Secretary to the Governwent of
India, No. 1789, 21st May 1855.”

== =

Exteat to wlﬁch the
enactment is in force

The whole,

The whole,

The whol,

Tie whole, the word

* Panjab ”  being
substituted for the
words ¢ North-

Western Provinces.,

The whole.

SCHEDULE [1-—Repealed by Act XVII of 1914.

® Act IV of 1872, has beon repealed so faras it relates to Act XL. of
1858.—8ne Aot VIII. of 1890, s. 2, and Sch.

"% Aet XVII, of 1861 wasre
the First Schedule of Act IV, of 1872, so far as it relates o Aot

has been repealed by Act X1II. of 1861, Sch. 1.

s 139

ed by Aot VIIL of 1875, s. 2, and 8ch,

XVIL of 1861,



1106 JURISDICTION OVER SINDH. '[1‘872:,4':: v.
ACT V. OF 187_2.

RECEIVED THE G.-G'S ASSENT ON THE 28TH MARCH 1872.

An Act to vemove doubts as to the Jur isdiction of the High
Court of Bombay over the Province of Sindh. :

WHEREAS it is expedient tO remove doubts which have arisen
as to the jurisdiction of the High Court of
Bombay over the Province of Sindh ; It is
hereby enacted as follows:—

1. The High Court of Bombay has

’S?naéh "off ‘%‘2%:;;‘;?‘;”5}': not, and shall be deemed never to

Court. have had, jurisdiction over the Province
of Sindh.

Preamble.

o p 3.* Nothing herein contained shall
,gg;f"“ of Act XXIV. of 1o deemed to affect the Administrator
General’s Act 1874.%

8* Nothing herein contained shall be deemed to invalidate
the grant of any probate or letters of .Admi-
nistration heretofgre or hereafter made by
the High Court of Judicature at Bombay
or to affect the rights, powers, or duties of any executor or ad-
ministrator under, or by virue of, any such probate or letters.

Saving of probates and
administrations.

4.* Nothing herein contained shall be deemed to affect the
criminal jurisdiction of the said High Court
so far as regards European British subjects
of Her Majesty.

Saving of High Court’s
criminal jorisdiction.

* Qg 2,8, and 4, were added to this Act by Act. XX. of 1872,

+ In s 2 the figures 1874 have been substitated for the figures “1887"
by Act XIL. of 1891, Sch. IT. But now read Act III of 1912,
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ACT IX. OF 1872+
The Indian Contract Aot.

RECEIVED THE G.G.’S ASSENT ON THE 25TH APRIL 1872.

b WHEREAS it is expedient to define and
Prenmble. amend certain parts of the law relating to
contracts ; It is hereby enacted as follows i

PRELIMINARY.

1. This Act may be called “The Indian

Short title. Contract ACt, 1872_’

Extent ¢ extends to the whole of British India ; +

(;" ent. and it shall come into force on the first day
ommencement. of September 1872.

The cnactments mentioned in the schedule hereto are repealed
to the extent specified in the third clumn
thereof ; but nothing herein contained shall
affect the provisions of any Statute, Act, or Regulation not here-
by expressly repealed, nor any usage or custom of trade, nor any
incident of any contract, not inconsistent with the provisions of
this Act. :

Linactments repealed.

* For the statement of Objects and Reasons for the Bill, which was based
on & Report of Her Majesty’ s Commisaioners appointed to prepare & body of -
substantive law for India, dated July 6, 1866, see Gasette off India, 1867,
Extraordinary, p. 34. For the Report of the Select Committee, see Ibid, 1871,
p- 313, and Jbid, 1872, p. 527.

The chapters and sections of the Trausfer of Property Act (IV. of 1882)
which relate to contracts are, in places in which that Act is in force, to be taken
as part of Aot IX. of 1872—See gV. of 1882, ». 4.

t Act IX. of 1872 has been declared in force, in—

(1) the Santhal Parganas [see the Santhal Parganas Settlement Regulation
(II1 of 1872) as amended by the Saunthsl Parganas Laws Regulation
{III. of 1899). =. 3.1;

(2) the Arakan Hill District [see the Arak an Hill District Laws Regulation
(I of 1918), s. 2.

(3.) Upper Burua (except the Shan States) by Act (XIII. of 1898), s 4;

(4) (]I?';lﬁlsllmg;ho}g']hn [see the British Baluchistan Laws Regulation

0 , 8. 3,

Act 1X. of 1872 has been doclared, by notification under s 3 (a) of the Sohe-
duled Districts Aet (X1V, of 1874), to be in force in—

{1) the North-Western Provinces Tarai (see Gazetts of India, 1876, Pt, I,

p. 505) ;
(2) the Districts of Hazaribagh, Lohardags, and Manbhum. and Pargsna
Dhalbhum, and the Kolhb:g in the Distriet of Singbbum (see Gazerte
Indva, 1881, Pu. 1,, S 504). The District of Lohardags included at
this time the present District of Palamau, which was separated in 1894
*Aet TX. of 1872 bas bean extended by notification under s, 5 of the Sche:'
dnled Digtriots Act (XIV, of 1874), to the whole of Upper Butina,
oxcopt the Stan Statea (sse Gapaite of fadis, 1893, Pt IL, p. 273).
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2. In this Act the following words and experessions are used
in the following senses, unless a conrary

Interpretation-clause, .
prefation-cladse intention appears from the context :=

{(a.}—~When one person signifies to another his willingness to

“Proposal.” dc_) or to a_bstain from doing anything,

with a view to obtaining the as-

sent of that other to such act or abstinence, he is said to make a
proposal :

(8)—When the person to.whom the proposal is made signifies
. “Dromise.” his assent thereto, the proposal is
said to be accepted. A proposal,

when accepted,* becomes a promise :

(c)=~The person making the proposal is called the ‘promisor,’
“Promisor” and and the person accepting the propo-
miseer "M P sal is calléd the promisee’ :

{d.)—When, af the desire of the promisor, the promisee or any
other person has done or abstained
from doing, or does or abstains from
doing, or promises to do or to abstain from doing, something,
such act or abstinence or promise is called a consideration for
the promise : ‘

' “Consideration.”

Agreemeht,” () Every promise and every set of
' promises, froming the consideration
for each other, is an agreement ;

(f,)=Promises which form the con-
sideration or part of the consideration
for each other, are called reciprocal promises :

“‘Reciprocal promises.”

“Void agreement.” (g)-An. agreement not enforceable
® ’ by law is said to be void,

“Contract.” (£)—An agreement enforceable by
law is a contract:

(i.)—An agreement which is enforceable by law at the option
“Voidable contract.” of one or more of the parties there-
oldeble contract to, but not at the option of the other

or others, is a voidable contract :

” i {7)—A contract which ceases to be
v oid contract enforceable by law becomes void
when it ceases to be enforceable, -

But see 5. 4, ill, (3), infra.
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CHAPTER L

OF THE COMMUNICATION, ACCEPTANCE, AND REVOCATION
OF PROPOSALS.

8. The communication of proposals, the acceptance of pro-
Communication, accept-  POSals, and the revocation of propesals and
ance, and revocation of acceptances, respectively, are deemed to be
Proposals, made by any act or omission of the party
proposing, accepting, or revoking, by which he intends to com-
municate such proposal, acceptance, or revocation, or which has
the effect of communicating it.

4. The communication of a proposal is
complete when it comes to the knewledge of
the person to whom it is made.

The communication of an acceptance is complete,

as against the proposer, when it is put in a course of transmis-
sion to him, so as to be out of the power of the acceptor ;
as against the acceptor, when it comes to the knowledge of
proposer.
The communication of a revocation is complete,
as against the person who makes it, when it is put into a
course of transmission to the person ta whom it is

made, so as to be out of the power of the person who
makes it, .

Communication, when
complete,

as against the person to whom it is made, when it comes to
his knowledge.

1llustrations,

{a.) A proposes, by letter, to sell & house to B at a certain price,
The communication of the propoeal is complete when B receives the letter,

(6.) B accepts A's proposal by a lctter sent by post.

The communication of the acceptance is complete,

as against A when the letter is posted;

as ageinst B when the Jetter is received by A.

() A revokes his proposal by telegram. :

The revocation is complete as against A wheu the telagram ‘iz despatched.
It is complete as against B when B receives it.

B revokes his moceptance by telegram. B's revooation is complete ass

;guinsb B when the telegram is despatched, and as against A when it reaches
im,

5. A proposal may be revoked at any time before the com-
. munication of its acceptance is compjete ag

ﬂ;‘;m“me&’. progusals against » the  proposer but net . aftes-
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An acceptance may be revoked at any time before the commu-
nication of the acceptance is complete as against the acceptor, but
ont afterwards. .

Dlustrations.

Ap ses, by & letter sent by post, to sell his house to B. B accepts the
proposal by a lotter sent by pest.

A may revoke his proposal at any time before or at the moment when B
posts bis letter of aceeptance, but'not ufterwards.

B may revoke his acceptance at any time before or &t thc moment when
the letter communicating it reaches A, but not afterwards.

Revocation how made. 6. A proposal is revoked —

(1) by the communication of notice of revocation by the
proposer to the other party ;

(2) by the lapse of the time prescribed in such proposal for
its acceptance, or, if no time is so prescribed, by the lapse of a
reasonable time without communication of the acceptance;

(3) by the failure of the acceptor to fulfil a condition precedent
to acceptance ; or
¢

(4) by the death or insanity of the proposer, if the fact of his
death or insanity comes to the knowledge of the acceptor before
acceptance.

Acceptance musl be ab- 7. 1n order to convert a proposal into
solute. a promise the acceptance must.

(1) be absolute and unqualified ;

(2) be expressed in some usual and reasonable manner, unless
the proposal prescribes the manner in which it is to be accepted.
If the proposal prescribes a manner in which it is to be accepted,
and the acceptance is not made in such manner, the proposer
may, within a reasonable time after the acceptance is communica-
ted to him, ihsist that his proposal shall be accepted in the pres-
cribed manner, and not otherwise ; but, if he fails to do so, he
accepts the acceptance.

8. Performance of the conditions of a proposal, or tha

' acceptance. of any consideration for a

; Acceptance /by perform-reciprocal promise which may be offered

o deration. "€ with a proposal, is an acceptance of the
proposal,
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9. In so far as the proposal or acceptance of any promise is
. made in words, the promise is said to be
i:;‘,’i':é”" express and  aypress, In so far as such proposal or
' acceptance is made otherwise than in words,

the promise is said to be implied.

CHAPTER 11

OF CONTRACTS, VOIDABLE CONTRACTS, AND VoID
AGREEMENTS. ’

10. All agreements are contarcts® if they are made by free
consent of parties competent to contract,
for a lawful consideration, + and with a law-
ful object, and are not hereby expressly

What agreements ‘are
contrats.

declared to be void.

Nothing herein contained shall affect any law in" force in
British India, and not hereby expressly repealed by which any
contract is required to be made in writing { or in the presence of
witnesses, or any law relating to the registration of documents.§

11. Every person is competent to contract who is of the
’ age of majority -according to the law to
which he is subject, | and who is of sound
mind, and is not disqualified from contrac-
ting by any law to which he is subject.

Who are competent to
contract.

12. A person is said to be of sound mind for the
purpose of making a contract if, at the
time when he makes it, he is capable
of understanding it, and of forming a
rational judgment as to its effect upon his interests,

What is a sound mind for
the purposes of contracting.

® See 8. 2 cl. (), supra.
+ See s, 26 expl 2, and s. 102, infra.

1 See, for example, the following:—
(1) ».25, infra;
(2) the Indian Copyright Act (1I1. of 1914), Bch. 5. 5,
(3; the Conveysnce of Land Act (XX XI. of 1854), 88, 14, 18 ;
the Merchant 8hipping Act (57 & 68 Viok, o, 60), 24,

{5) The Imperial Bank of India Act (47 of 1920) s, £1. .

(8) the Transfer of property Act fI V. of 1882), ss. 54, 59, 107, 123,

{7) the Indian Companies Aot (VLI of 1913).

(8 the Apprentices Act (XIX. of 1850), s &,

lg;nlso 8. 4 of the Workman's Breach of Contract Act (XI1I, of 1859)

and the Carries Act (111, of 1B65), 88, 8, 7. ‘

§ ‘See now the Indian Registration Aot (XV]. of 1908).

&‘See the Indian Majority Act (TX. of 1878). Tor exception $o this rule
i&f ; case of emigrants ses the. Assam Labour and Emigration Ast (VI of
W, :

4 But gee », 48, i;;fm,
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A person who is usually of unsound mind, but occésionallyv of
sound mind, may make a contract when he is of sound mind.

A person who is usually of sound mind, but occasionally of
unsound mind, may not make a contract when heis of unsound
mind.

Ilustrations.

{(a) A patient in a lnnstic asylum, who is at intervals of sound mind, may
contract during those intervals,

{4) A sane man, who is delirions from fever, or who is 8o drank, that he
cannot understand the terwa of a contract, or form a rational judgment as to
its effect on his interests, cannot contract whilst such delivium or drunkennsss
lnste.

13. Two or more persons are said to
consent when they agree upon the same
thing in the same sense.

“Consent’! defined.

14. Consent is said to be free when it

“Free consent” defined. is not caused by

(1) coercion, as defined in section 15, or

{2) undue influence, as defined in section 16, or

(3} fraud as defined in section 17, or

(4) misrepresentation, as defined in section 18, or

(5) mistake, subject to the provisions of sections 20, 21, & 22.
Consent is said to be so caused when it would not have been

given but for the existence of such coercion, undue influence, fraud,
misrepresentation, or mistake.

16. “Coercion” is the committing, or threatening to commit,
any act forbidden by the Indian Penal Code,
or the unlawful detaining, or threatening to
detain, any property, to the prejudice of any person whatever, with
the intention of causing any person to enter into an agreement.

“Coercion’ defined.

Explanation—~1t is immaterial whether the Indian Penal Code
is or is not in force in the place where the coercion is employed.

Tllustration.

. A, on board an English ship on the high aeas, cauxes B to enter into an
7r¢t:}mce:; by en act amounting to criminal intimidation under the Indian
en o, ’

A afterwards snes B for breach of contract at Caleutis,

A has employed coercion, although his act is not an offence by the l“: of
England, and although seotion 506 of the Indian Penal Code was not in force
at the time when or place where, the act wag done,
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16. (1)* A contract is said to be induced by “undue influence”
where the relations subsisting between the
parties are such that one of the parties is in
a position to dominate the will of the other,
and uses that position to obtain an unfair advantage ovef the
other.

(2) In particular, and without prejudice to the generality of
the foregoing principle, a person is deemed to be in a position to
dominate the will of another—

*“Unduae influence” de-

(a) where he holds a real or apparent authority over the other,
or where he stands in a fiduciary relation to the other; ar

(#) where he makes a contract with a person whose mental
capacity is temporarily or permanently affected by rea-
son of age, illness, or mental or bodily distress.

(3). Where a person who is in a position to dominate the
will of another enters into a contract with him, and the trans-
action appears, on the face of it or on the evidence adduced, to be
unconscionable, the burden of proving that such contract was not
induced by undue influence shall lie upon the person in a pesition
to dominate the will of the other.

Nothing in this sub-section shall affect the provision of section
111 of the Indian Evidence Act, 1872.

Tllustrations,

(a.) A, having advaneed money to his sen, B, during his minority, upon B's
comming of age obtains, by misuse of parental influence, a bond from B for
a greater amount than the sum due in respect of the advance. A empioys
undue influence. .

(2.) A, a man enfeebled by disease or age, is induced, by B's influence over
him as his medical attendant, to agree to pay B an unressonable sum for his
professional services. B employs undue influence.

(¢c) A, being in debt to B, the money-lender of his village, contracts a fresh
loan on terms which appear to be unconscionable. Tt liesan B to prove that
the contract was not induced by undue inflence.

(d.) A applies to a banker for a lonn at a time when there is stringency
in the money-market. The banker declines to make the loan except at au
unusually high high rate of interest. A accepts the loan on these terms.
This is a transaction in the ordinary course of business, and the contract
is not induced by undue influence.

17. “Fraud” means and includes any of the following acts
. " committed by a party to a contract, or
Fraud” defined. . with his connivance, or by his agent,t with
intent to deceive another party thereto, or his agent, or to induce
him to enter into the contract:—

% 8. 16 bas been substituted for the original by the Indisn Contract Act
Amendment Aet (VI of 1899), s, 2.

+ Corpare s. 238 infra.
S. 140
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(1)—The suggestion, as a fact, of that which is not true, by one
who does not believe it to be true ;

(2) - The active concealment of a fact by one having knowledge
or belief of the fact,

(3)=—A promise made without any intention of performing it;
(4)—any other act fitted to deceive ,

(5)—Any such act or omission as the law specially declares to
be fraudulent.

Explanation.—Mere silence as to facts likely to affect the
willingness of a person to enter into a contract is not fraud, unless
the circumstances of the case are such that, regard being had to
them, it is the duty of a person keeping silence to speak,* or
unless his silence is, in itself, equivalent to speech.

Ilustrations.

(a.) A sells by auction, to B, a horse which A knows to be unsound, A say
nothing to B about the horse's unsoundness. This is not fraud in A.

(b.) Bis A's daughter, and has just come of age. Here, the relation
between the parties would make it A’s duty to tell Bif the horse is unsound.

(cd) B says to A, ** If you donot deny it, I shall assume that the horse is
gound.” A says nothing, Here A’s silence is equivalent to speech.

(d.) A and B, being traders, enter upon a contract. A has private infor-
mation of a change in prices which would affect B’s willingness to proceed
with the contract. A is not bound to inform B,

**Misrepresentation” de- 18. “Misrepresentation” means and
fined. includes—

(1) the positive assertion, in a manner not warranted by the
information of the person making it, of that which is not true
though he believs it to be true ;

(2) any breach of duty which, without an intent to deceive,
gains and advantage to the person committing it, or any one
claiming under him, by misleading another to his prejudice, or to
the prejudice of any one claiming under him ;

(3) causing, however innocently, a party to an agreement to
make a mistake as to the substance of the thing which is the
subject of the agreement. :

18. When consent to an agreement is caused by coercion,
fraud, or misrepresentation, the agreement
is a contract voidable at the option of the
party whose consent was so caused.

Voidability of agreements
without free consent.

* See s. 143, infra.

+ In 8. 19 the words “undue influence” have been omitted being repesled by
the Tndian Contract Act, Amendment Act (VI of 1648). 3, ’
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A party to a contract, whose consent was caused by fraud or
misrepresentation, may, if he thinks fit, insist that the contract
shall be performed, and that he shall be put in the position in
which he would have been if the representations made had been
true,

Exception—I1f such consent was caused by misrepresentation
or by silence, fraudulent within the meaning of section 1}, the
contract, nevertheless, is not voidable if the party whose consent
was so caused had the means of discovering the truth with
ordinary diligence.

Explanation.— A fraud or misrepresentation which did not
cause the consent to a contract of the party on whom such fraud
was practised, or to whom such misrepresentation was made, does
not render a contract voidable.

Tlustrations,

{2,) A, intending to decsive B, falsoly represents that five hundered maunds
of indigo are made annually at A’s factory, and thereby induces B to buy the
factory. The contract is veidable at the option of B. *

(5.) A, by a misrepresentation, leads B erroneonll‘v to believe that five hun~
dred miaunds of indigo are made amnually at A’'s factory. B examines the
sccounts of the factory which show that only four hundred maunds of indi%o
have beeu made. After this B buys the factory. The contract is not voidable
on account of A’s misrepresentation.

(e.) A fraudulently informs B that A’s estate is free from incambrance, B
thereupon buys the estate. The estate is eubjecl to & mortgage. B may
either avoid the contract, or may inust on its being carried out, and the mort.
gage-debt redeewed,

(d.) B, having discovered a vein of ore, on the estate of A, adopts means
to conceal and does conceal, the existence of the ore frem A. Through A's
iiunnmce B is enabled to buy the estate at an under-value. The contract is void-
able at the option of A.

(r) A iy entitled to succeed to an estate at the death of B; B dies ; C huving
recaived irtelligence of B's death, prevents theintelligence reaching A, and
thus induces A to sell him his interest in the estate. The eale is veidable
at the option of A.

19A.} When consent to an agreement is caused by undue
influence, the agreeement is a contract void-

i,}é}“ﬁﬁf;ﬁ;ﬁi’g’f;{,’;’;x‘:_ able at the option of the party whose consent
was 50 caused,

Any such contract may be set aside either absolutely or, if
the party who was entitled to avoid it has received any benefit
thereunder, upon such terms and conditions as to the Conrt may
seem just.

[

t 8. 104 bas beeen added by the Indian Contruct Aci Amendment Act (VI,
of 1809) ». 3, :
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Ilustrations,

{«.) A’8 son has forged B’s name to a pro pissory note. B, under threat of
proseculing A's von obtains a bond from A for the amount of the forged note.
If B spes on this bond, the Court may set the bond aside,

(4.) A, a money-lender, advances Rs. 100 to B, an agriculturist, and, by un-
due influence, induces B to execute a bond for Re. 200 with interest at 12 per
cent. per month. The Court may set the bond aside, ordering B to rcpay the
Ra. 100 with such interest as may svem just.

_ 20. Where both the parties to an

Agreement void where  5oreement are under a mistake as to a matter
both partics are under mis- . ) .

take 85 to matter of fact,  Of fact essential to the agreement, the agree-
ment is void.

Explanation—Aun crroneous opinion as to the value of the
thing which forms the subject-matter of the agreement is not to
be deemed a mistake as to a matter of fact.

Illustrations.

(2.} A agrees to sell 1o B a4 specific cargo of goods supposed to be on its way
from Kngland to Bombay. It tarns out that, before the day of tho bargain,
the ship eonveying the cargo had been cast away, and the goods lost. Neither
party was aware of these facts. The agroeement is void.

(4.) A agrees to buy from B a certain horse. I{ turns out that the horse was
dend at the time of the bargain, though neither party was aware of the fact.
‘The agreement ie void.

(c.) A, being entitled to an estate for the life of B, agrees to zell it to C
B was dead at the time of the agreement, but both parties were ignorant of the
fact. The ugreement is void.

21. A contract is not voidable because 1t was caused by a
. mistake as to any law in force in British
Eheet of mistake as Lo . X .
law. India; but a mistake as to a law not in force
in British India has the same effect as a mis-
take of fact,

Tllustration,

A and B make u contract grounded on the erronevus belicf that a particular
dobt is barred by the Indian Law of Limitation. The contract is not voidable ¢

_ 23, A contract is not voidable merely
Contract (:ause'd by mis-  pecause it was caused by one of the pa,rties
take of one party as to mat- . \ A
ter of fact. tci{ }t being under a mistake as to a matter
of fact.

* Beo s.8. 26, 27, 38, 30, infra.
+ The second illustration to sechion 21 hus been repealed by Act 24 of 1917+
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What considerations and 23. The consideration or object of an

objects are lawful, and what agreement is lawful, unless—
not.

it is forbidden by law;* or

is of such a nature that, if permitted, it would defeat the pro-
visions of any law; or

is fraudulent; or

involves or implies injury to the person or property of another;
or the Court regards it as immoral or opposed to public policy.

In each of these cases, the consideration or object of an agree-
ment is said to be unlawful. Every agreement, of which the object
or consideration is unlawful, is void.

{lustratiuns,

(«.) A agrecs to sell his house to B for 10,000 rupees, Here B’s promise to
pay the sum of 10,000 rupees is the consideration for A’s promise to sell the
house, and A’s proonuse to sotl the house is the consideration for B's promisc
to pay the 10,000 rupees. These are lawful vonsiderations.

(5.) A promises to pny B 1,000 rupees at the end of six months if U, who
owes that sum to B, fails to pay it. B promises o grant time to C accordingly.
Here the promise of each party is the consideration Yor the promise of the otier
party, and they are lawful consideration.

(¢.) A promises, for a certain sum paid to him by B, to make good to I
the value of his ShiP if it is wrecked on & certain voyage, Here A‘s promise is the
consderation for B's payment, and B'> payment is the congderation for A's
promise ; and these are lawful considerations.

(d.) A promises to maintain B's child, and B promises to pay A 1,000
rupees yearly for the purpose. Here the promise of each party 1s the considera-
tion for the promise of the other party, They ave lawful considerations

(e.) A, B, and C, enter into an agreement for the division amoug them of
gains acquired, or to be ucquired, by them by fraud. The agreement is void, as
its object is unlawful,

(/) A promiges to obtain for B an employment in the public serviee, and
B promises to pay 1,000 rupees to A. The agreement is void, as the coneidera-
tion for it is unlawfnl

(g.y A, being agent for a landed proprietor, agroes for money without the
knowledge of his principal, to obtain for B a lease of land belonging to his
principal. The agrecment between A and B is void, us it implies a fraud by
concealment by A on his principal.

(%) A promises B to drop a prosecution which he has instituted against B
for robbery, and B promises to restore the value of the things taken. The
agreement is void, as its object is unlawful,

(3.) A's estale is sold for arrears of revenue under the provisions of an
Act of the legislature, by which the defaulter is prohibited from purchasing
the estate. B, upon an understanding with A, becomes the purchaser, and agrees
to convey the estate to A upon receiving from him the price whick B has peid,
The egreement is void, as it renders the transaction in effect, 8 purchase by the
defaunlter, and would s0 defeat the object of the law.

(7.) A, who is B’s mukhtar, yromises to exercise his influence, as such, with
B in fuvour of O, and C promises to pay 1,000 rupees to A. The agreement is
void, ebecause it, is immoral,

(%) A agrees to let her daughter to hire to B for concubinage, .The agrec.
ment is void, bersuse it is immoral, though the letting may not be punishable
under the Indisn Penal Code. .
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Void Agrveements.

Agreements void ifcon- 24 If any part of a single consideration
sideration and object un- for one or more objects, or any one or any
lawful in patt. . part of any one of several considerations for
a single object, is unlawful, the agreement is void.

Hlustration.

A Promises to superintend, on bebalf of B, a legal manufacture of indigo
and an illegul traffic in other articles. B promises to pay to A a salary of 10,000
rupees & year. The agrecment is void, the object of A’s promise, «nd the com.
sideration for B's promise, being in part unlawfal.

2b5. An agreement made without conside-

Agreement without con- ration is void unless— .

sideration void, unless—

(1) itis expressed in writing, and registered under the law
for the time being in force for the registra-
tion of documents,¥*and is made on account
of natural love and affection between parties
standing in a near relation to each other ; or unless

ias in wnting and  re-
gistered.

(2) it is a promise to compensate, wholly or in part, a person

or is a promise to com-  Who has already voluntarily done something

pensate  for something  for the promisor, or something which the

done, ‘ promisor was legally compellable to do;
or unless

{3) itis a promise, made in writing, and signed by the person
or iva promise to piy a0 be charged therewith, or by his agent
debt barred by limitation  generally or specially authorized in that be-
law, half, to pay wholly or in part a debt of
which the creditor might have enforced payment but for the law
for the limitation of suits.*

In any of these cases such an agreement is a contract.

Explanation 1.—Nothing in this section shall affect the validity,
as between the donor and donee, of any gift actually made.

Explanation 2~—An agreement to which the consent of the
promisor is freely given is not void merely because the considera-
tion is inadequate ; but the inadequacy of the consideration may be
taken into account by the Court in determining the question whe-
ther the consent of the promisor was freely given.

* 1In s 25 the word ‘'documents” has been substituted for the word “assu.
rances” by the Repealing and Awending Act (XI1. of 1891). For the law
relating to the registration of documenta, the Indian Regietration Act (XVIL.)
of 1908),

% Sey nuw the Indian Limitation Act (1X. of 1908).
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Llustrations.

(a.) A promises, for no consideration, to giveto B Rs. 1,000, Thisis &

void agreement. .

(b.) A, for natural love and affection, promises to give his son, B Ras,
1,000. A puts his promise to B into writing, and registers it. This isa
contract,

(c.) A finds B's purse, and gives it to him, B promises to give ;A Rs, 50,
This is a contract.

(d.) A sopport B's infant son. B promises to pay A's expenaes in so doing.
This is & contract.

(¢) A owes B Rs. 1,000 but the debt is barred by the Limitation Act.
A signs & written promiss to pay Rs. 500 on account of the debt. Thisis a
contract,

(/) A agrees to sell a horse worth Rs. 1,000 for Rs 10. A's consent to the
agreement wus freely given. The agreement is & contract, notwithstanding the
inadequaay of the consideration.

(9.) A agrees to sell a horse worth Ra. 1,000 for Re. 10. A denies that his
consent to the ngresment waq frealy given. ‘I'he inadequacy of the considera.
tion is a fact which the Count shonld take into account in conaidering whether
or not A's consent was freely given,

26. Every agreement in restraint of the

Agreement in_restraint f . .
of marriage void. ?trgzge of any person, other than a minor,
s .

27. LEvery agreement by which any one is restrained for ex-
ercisingt a lawful profession, trade or

Agreemont in restaint ) 5iness of any kind, is to that extent void
of trade void. '

Exception 1.—One who sells the good-will of a ‘businesss may
Saving of agreementnot  agree with the buyer to refralp from carry-
tocarry on business of  ing on a similar business, within specified
which good willis sold 5 1oca] Jimits, so long as the buyer, or any
person deriving title to the good-will from him, carries ona like
business therein, provided that such limits appear to the Court
reasonable, regard being had to the nature of the business,

Exception 2~—Pareners may, upon or in anticiption of a disso-
of agreement between lution of the partnership, agree that some
partners priot to dissoln-  or all of them will not cary on a business
tion. similar to that of the partnership within
such local limits as are referred to in the last preceding exception.’

* During his or her miaority, as to which see act IX. of 1875.

+ The words “reatrained {rom exercising,” do not mean an absolute restric-
tion, and ate intended to wpply to a partisl restriction \imited to some particulyr
place—Per Oonch. C. 4. 14 B, L. R, BS.
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Exception 3.—Partners may agree that some one or all of them

or durins continuance of will not carry on any business other than

Pa,mmmﬁ_ that of the partnership during the "continu-
ance of the partnership.

38. Every agreement, by which any party thereto, is restrict-

Agreements in restraint of €9 @Dsolutely from enforcing his rights under

legal proceedings void. or in respect of any contract by the usual

legal proceedings in the ordinary tribunals,

or which limits the time Witgin which he may thus enforce his
rights, is void to that extent.

Exception 1.—~This section shall not render illegal a contract,

. by which two or more persons agree that
mgf‘;‘gir,g{mgg';"‘éf; pn‘lg any dispute which may arise between them
that way arise. in respect of any subject or class of subjects
shall be referred to arbitration, and that only

the amount awarded in such arbitration shall be recoverable in res-

pect uf the dispute so referred.

When suck a contyact has been made, a sust may be brought for
itz specific performance,; and ff a suit, other than foy such specific
per;grmance, or for the recovery of the amount so awarded, is
brought by one party 1o suck contract against any other suck party
in respect of any subject which they have so agreed to wefer, lhe
existence of such contract shall be a bar to the suit*

Exception 2.~Nor shall this section render illegal any contract
. in writing, by which two or more persons
refirvgﬁst‘;ﬁns olr;lt:?ﬂha:z ﬁgree to refer to arbitration any question
already arisen. etween them which has already arisen, or
affect any provision of any law in force for

the time being as to references to arbitration.

29. Agreements, the meaning of which
is not certain, or capable of being made
certain, are void.

Agreenmients void for un-
certainty.

Lllustrations.

(a.) A ugwees to sell to B ‘a hundred tons of oil.’ There is nothing
whatever to show what kind of oil was intended, The agresment'is void for
unoertainty. . .

(b.) A agrees tosellto B one hundred tons of oil of a specified des-
cription known as an article of commerce. There is no uncertainty here to
maie the agreement void, _

() A, who is a dealer of cocoanut-oil ouly, agraes to sell to B one hundred
tons of oil. The nature of A’s trade aflords an indication of the meaning of
the words, end A has entered into a contract for the sale of one hundred toms

of cotoanut-ail. .

* In s. 28, the italicized clause of exception (1) has been repealed by the
Specifi Relief Aot (I of 1877) thronghout British Indis, except in the ache-
duled districts in which that Act is not in force.
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(d.j, A sgrees to sell to B ‘all the grain in my (fmnnry at Ramnagar’,
Thetq is ng uncertainty hare to make tho agreement void.

((Ja.) rees b0 sell to Bl, one thousand maunds of rioe at & prioe to be fixed-
by 0. As the price is capable of being made pertain, there i3 no uncertainty
here to make the agreement void. ‘ n ‘

(f) A agress to ssll to B, my white horse for rupees five humdred
or rapees one thousand®, There is nothing ta show which of the two prices
was to be given. The agreement is void. ‘

80. Agreements by way of wager are void, and no suit shall be
Agreement by wa brought for recovering anything alleged
wager void, ¥ to be won and any wager, or entrusted to

to any person to abide the result of any
game or other uncertain event on which any wager is made,

This section shall not be deemed to render unlawful a sub-

- . scription or contribution, or agreement to

coxeep Coiizes. favour of subscribe or contribute, made or entered into

incing. for or toward any plate, prize, or sum of

money, of the value or amount of five hugn-

dred rupees or upwards, Yo be awarded to the winner or winners of
any horse-race.»

i Nothing in this section shall be deemed

poction 204A  of e 46 Jegalize any trausaction connected with

affected. horse-racing, to which the provisions of sec-

tion 2g4A of the Indian Penal Code apply.

CHAPTER I1l.
Or CONTINGENT CONTRACTS.

31. A ‘contingent contract’ is a contract to do or not to do
“Contingent  contract”  spmething, if some event collateral to such
defined. contract does or does not happen,

lllustration.

A contracts to pay B, Ra, 10,000 if B's house is burnt, This i n contfugent
epRiract.

o 32. Contingent contracts to do or
%“f""“ém’%@r'ﬂm‘m not to do anything if an uncertain future
‘;,,2,,?’"“’" feventhap:  ovent happens cannot be enforced by law

unless and until that event has happened.
If the event becomes impossible, such contracts becomes void,

Tllustrations,

{a) A makes aconiract with B to buy B's horse if A survives C. This
contreet cannot be enforced by law unless and until B dies in A’s lifetime.

L

OY. ths Gaming Act 1845 (8 and 9 Vict, e, 109), 18,
S. 14t
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() A makes a contract with B to sell a horse to B at a_epecilied price if
C, to whom the horse has been offored, refuses to buyhim. The oomtrath cannot
be enforoed by law unless and until U refuses to-buy the horse.

(¢.) A contracts to pnéB s sum of money when B marries C. C dies
withegt being married to B. The contract becomes void.

88. Contingent contracts to do or notto " do anything, if an

Enforcement of contract uncertain future. event -does not happen,

contingent on an event not  can be enforced when the happening of that
happening. event becomes impossible and not before.

Lllustration.

A agreeato pay B & sum of of money if n cortain ship dees not retarn.
This ship is sunk. The contret can he enforeed when the ship vinks.

34 If the future event on which a contract is contingent is
the way in which a person will act at an
‘When event on  which d . .
contract 18 contingent to e UNSpecified time, the event shall be consi-
desmed impascible, if it is dered to become ,impossible when such
the fatare conduct ofa liv-  person does anything which renders it im-
g person. possible that he should so act within any
definite time, or otherwise than under further contingencies.

Ilustraison.

A agrees to pay B a sum of money if B marries C.

C ma¥ries D, « The marriage of B to C must now be considered imposaible,
although it is possible that D may die, and that C may afterwards marry B.

35. Contingent contracts to do or not to do anything, if a
When contracts become speciﬁqd uncertain eV(_Ent.happens Wi_thin_ a
void which are contingent fixed tlfne> become void, if, at the expiration
on hapgenin% of specified of the time fixed, such event has not hap-
event within fixed time. pned, or if, before the time fixed, such event
becomes impossible.

Contingent contracts to do or not to do anything, if a specified
Whe ’ . uncertain event does not happen within
ben conraes nay be a fixed time, may be enforced by  law
gent on specified event not When the time fixed has expired, and
happening within  fixed such event has nct happened, or, before the
time. time fixed has expirec{ if it becomes certain
that such event will not happen.

Illustrations.

(a.) A promises to pay B a aam of money if a ceriain ship returns within
a year, The contract may be enforced if the ship returns within the year, and
becomes void if the ship ia burnt within the year.

(b.) A promises to pay B a sum of money if a certain ship does not,r:tnrn
withio & year. The contract may be enforced if the ship doss not return
within the vear, or ig burnt within the year,
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38. Contingent agrecments to door not to ‘do anything, if

) #n impossible event happens, are void,

on Imposible eveats vosd,  hether the impossibility of the event is

- " known or not to ‘the parties to the agree-
ment at the time when it is made,

Tivstrations,

{a.) A sgreezto pay B 1,000 rupees if two strainght lines should enclose
a space. The agréement ia void.
) A agrees to pay B 1,000 rupees if B will marry A's daughtor ¢, C was
dead at the time of the agreement. The agreement is void.

CHAPTER 1V.
OF THE PERFORMANCE OFCONTRACTS.
Comtracts which must be performed.

37. The parties to a contract must either perform, or offer
Oblieati ¢ oarti to perform, their respective promises, unless
compmne " & PR 1 such  performance is dispensed with or

excused under the provisions of this Act, or
of any other law,

Promises bind the representatives of the promisors ip case
of death of the promisors before performance unless a contiary
intention appears from the contract.

Nlustrations

(@) A promises to deliver goods to B on a certain day on payment of Rs,
1,000. A dies b ofore that day. A's representatives are bound to deliver the
goods to B, and Bis bound to pay the Rs. 1,000 to A’s representatives.

{h.) A promises to paint a picture for B by a certain day at a certain price,
A dies before the day. The contract caunot be enforced either by A's represen-
tatives or by B.

88. Where a promisor has made an offer of performance to
E the promisee, and the offer has not been
oﬁgeg}g:,f;‘:l;;’:“"p‘ accepted, the promisor is not responsible for
non-performance, nor does he thereby lose
his rights under the contract.
Every such offer must fulfil the following conditions :~
(i.) It must be uncenditional.

{2.)) It must be made at a proper time and place, and under
such circumstances that the person to whom it is made may have
a reasonable opportunity of ascertaining that the person by
whom it is madec is able and willing there and then to do the whole
of what he is bound by his promise to do.
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(3) If the offer is an offer to deliver anything to the promisee,
the promisee must have a reasonable opportunity of seeing that
the thing offered is the thing which the promisor is bound by his
promise to deliver.

An offer to one of several joint promisees has the same legal
consequences as an offer to all of them,

HHiustartion.

A contracts to deliver to B at his warehouse, ou the lst March 1873, 100
bales of cotton of a partieular quality. In order to make on offer of perfor-
mance with the effect stated in thiv section, A must bring the cotton to B’s
warehouss, on the appvinted day, under such circumstances that B may have a
reasonable opportunity of satisfying Limeelf that the thing oftered is cotton of
the quality contracted for, and that there are 100 bnles.

89. \When a party to a contract has refused to perform, or
ffect. of relusal of part disabled himself from performing, his pro-
wtieet of refusal of party S tea k . . B

o perform promise wholly mise in its entirety, the promisee may pqt
an end to the contract,* unless he has signi-
fied, by words or conduct, his acquiescence in its continuance.

Tllustrations.

(a.) A, a singer, enters into a contract with B, the manager of a theatre,
to wing at his theatre two nights in every weck during the next two inonths,
and B engages to pay her 100 rupees for each night's performance. On the
gixth night A wilfully absents herself from the theatre. B is at liberty to put
an end to the coutract.

(b.) A, a singer, enfers into o contract with B, the manager of a theatre
to sing at his theatre two nights in every week during the next two
months, and B engages to pay her at the rate of 100 rupees for cach
night. On the sixth night A wilfully absents herself. With the assent of B,
A sings on the seventh night. B has signitied his acruiescence in the continu-
ance of the contract, and cannot now put an end to i, bul is entitled $o com-
j cnsution for the damage sustained by him through A's failure to sing on the
sixth night.

By whom contracts must be performed.

40 If it appears from the nature of the case that it was the
intention of the parties to any contract that
any promise contained in it should be per-
formed by the promisor himself, such promise
must be performed by the promisor. In other cases, the
promisor or his representatives may employ a competent person to
perform it.

I'erson by whom promise
is to be performed.

[iustrations.

(«) A promises to pay B a sum of money. A may perform this promise,
either Ly personally paying the money to B, or by causing it to be paid to B
by another ; and if A dies before the time appointed for payment, his rqoresen-
tatives must perform tne promise, or employ some proper person to do so.

* And see 5. 75, infra.
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(5) A promises to paint a picture for B. A mmuet perform this promise
personally,

41. When a promisee accepts performance of the promise
At of accenting me from a third person, he cannot afterwards
mance from third pevson €NfOTCE it against the promisor.,

43. When two or more persons have made a joint promise,
then (unless a contrary intention appears by
the contract) all such persons, during their
. Jointlives, and, after the death of any of them,
his repesentative jointly with the survivor or survivors, and, after
the death of the last survivor, the representatives of all jointly,
must fulfil the promise.

Dievolation of joint liabi-
ties,

483. When two or more persons make a joint promise,
Any one of joint promi the promisee may, in the absence of
ors may be compelled to - Bxpress agreement to the contrary, compel
perforns. any one “or more”* of such joint promisors
to perform the whole of the promise. :

Each of two or more joint promisors may comnpel every other
joint promisor to contribute equally with
himself to the performance of the promise,
unless a contrary intention appears from the
contract.

Euch promisor may com-
pel contribulion,

If any one of two or more joint promisors makes default in
such contribution, the remaining joint pro-
misors must bear the loss arising from such
default in equal shares.

Sharing of loss by default
1n contribution,

Explanation.—Nothing in this section shall prevent a surety
from recovering, from his principal, payments made by the surety
on behalf of the principal, or entitle the principal to recover any-
thing from the surety on account of payments made by the
principal. :

Ilustrations.

() A, B, and C juintly promise to pay D, 3,000 rupees. D), may compel
either A or B or C to pay him 3,000 rupees.

(%) A, B, and C jointly promise to pay D the sumn of 3,000 rupees, Cis
vompelled to pay the whole. A is insolvent, but hiz assots arc sufficient to
pay one-half of his debts. Cis entitled to receive 500 rupees from A’s estate,
am} 1,250 rupees from B.

* I'n . 43, the words “or more’’ have bosn inserted by the Repealing mnd
Awending Act (X11, of 1891). ‘
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¢.) A. B, and C arc under a joint promise to pay D, 3,000 rupees. C is
unable to pay anything, and A is compelled to pay the whole. A is entitled to
receive 1,500 rupees from B. .

(Z) A, B, and C are under a joint promise to pay D, 3,000 rupees, A and
B being only sureties for C. C fails to pay. A and B are compelled to pay the
whole sum. They arc entitled to recover it from C.

44. Where two or more persons have made a joint promise, a

. release of one of such joint promisors by

:Q?lffz(‘)’i t':"ff"fr_ of one the promisee does not discharge the other

joint promisor or joint promisors ; neither

does it free the joint promisor so released from responsibility to
the other joint promisor or joint promisors.®

45. When a person has made a promisc to two or more per-
sons jointly, then, unless a contrary intention
appears from the contract, the right to claim
performance rests, as between him and them, with them during
their joint lives, and, after the death of any of them, with the
representative of such deceased person jonintly with the survivor
or survivors, and, after the death of the last survivor, with the
representatives of all jointly.T

Devolution of joint rights,

Tlustration,

A, iu consideration of 5,000 rapees Jent to him by B and C, promises B and
C jointly to repay them that sum with interest on a day speciﬁetr. B diea. The
right to claim performance rests with B's reprosentative jointly with C during
C's life, and, after the death of C, with the representatives of B and C jointly,

Time and Place for Performance.

. 48. Where, by the contract, a promisor
Time for performance of . . . . Lo
promise, where no applica- 15 to perform his promise without application
tion ig to be made, and nu by the promisee, and no time for perform-
time is specified. ance is specified, the engagement must be

performed within a reasonable time.

Faplanation —The question, “What is a reasonable time ?” is,
in each particular case, a question of fact.

47. When a promise is to be performed on a certain day, and

) the promisor has undertaken to perform it

Time and place for per-  without application by the promisee, the
formance of promise where . f : f .

time is specified and noap.  Promisor may perform it at any time during

plication Lo be made. the usual hours of business on such day, and

at the place at which the promise ought to

be performed.
* Seo 4, 138, Infra. &

+ For an exception to s. 45 in the cass of Governweut Securities, see the
Indian, Becurities Act (X111. of 1886), a. 5.
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Tlustration,

A promises to deliver goods at B’s warchouse on the 1st January. On that
day A bringa the goods to B's warehouse, but after the usual hoar for closing
it, and they are not received. A has not performed his promise,

48. When a -promise is to be performed on a certain day, and
o the promisor has not undertaken to perform
m:epgtl:i:‘:g';:%‘lﬂ;'g;':; it without application by the promisee, it is
proper time and place. the duty of the promisee to apply for per-
formance at a proper place and within the

usual hours of business,

-

Ezxplanation —The question, “What is a proper time and place?”
is, in each particular case, a question of fact.

49. When a promise is to be performed without a%plication

Place for performance of bﬁ’ the romisec, a;].d r}o.place is fixed for
promise where no applica. the pertormance ot it, it 1s the. duty of the
tion to_be made, and no  promisor to apply to the {.)romasec to appoint
place fixed. a reasonabie place for the performance of
the promise, and to perform it at such place. -

Illustration.

A undertakes to deliver a thousand maunds of jute to B on a fixed day, A
must apply to B to apEoint & reasonnble place for the purpose of receiving it,
and muat deliver it to him at such place.

) 50. The performance of any promise
Pesformance in manner ot may he made in any manner or at any time
at time prescribed or sanc- hich th . ib
tioned by promisee. which the promisee prescribes or sanctions.
Ilustrations.

(a.) Bowes A, 2,000 rupees. A desires B to pay the amount to A’s account
with O, a banker, B, who also banks with C, orders the amount to be transferred
from his account to A’s credit, and thisis done by C. Afterwards, and before
A knows of the transfer, C fails. There has been a good payment by B,

(b.) Aand B are mutually indebted A and B settle an sccount by satting
off one item agningt another, and B pays A the balance found to be due from
him upon such settlement. Thia amonuts to a payment by A and B, respec-
tively, of the snms which they owed to each other, , )

¢.) A owes B, 2,000 rupees. B accepts some of A’s goods in reduction of the
debt The delivery of the goods operates as a part-payment.

(d.) A desires B, who owes him Rs. 100, to send him a note for Re. 100 by

t. The debt is discharged as soon as B puts into the post a letter containing
the note duly addreased to A.

Performance of Reciprocal Promises,

51. When a contract consists of reci-

Promisor not bound to procal pramises to be simuitaneously per.

perforts, unless tecipioct!  formed, no promissor need perform his pro-

m“’* e ® mise unless the promisee is ready and
willing to perform his reciprocal promise,



1128 CONTRACT. [1872: Act IX,

I\lustrations,

{a.) A and B contract that A shall deliver goods to B to be paid for by B
on delivery. -

A needy not deliver the goods unless B is ready and willing to pay for the
goods on delivery. . .

B need not pay for the goods unless A is ready and willing to deliver
them on payment.

{b.) A and B contract that A shall deliver goods to B at s price to be paid by
instalments, the first instalment to be paid on delivery,

A need not deliver, unless B is ready and willing to pay the flrst instalment
o (Elrl\z::lyr;ot pay the first instalment, unless A is ready and willing to deliver
the goods on payment of the first instalment.

$2 Where the order in which reciprocal promises are to be
performed is expressly fixed by the contract,
Order of performance of they shall be performed in that order ; and,
reciprocal promises. where the order is not expressly fixed by
the contract, they shall be performed in that

order which the nature of the transaction rejuires.

Tllustrations,

(a.) A and B contract that A shall build a house for B at a fixed price. A's
promise to build the house must be performed before B's promise to pay for it.

(5.) A and B contract that A shall make over his atock-in-trade to B at a fixed
price, and B promises to give security for the payment of the money. A's pro.
mise need not be performed until the security is given, for the nature of the
transaction requires that A should have seeurity before he delivers up his stock,

B3. When a contract contains reciprocal promises, and one

party to the contract prevents the other

 Liability of party prevent-  from performing his promise, the contract

ing event of which contract  hecomes voidable at the option of the party

so prevented ; and he is entitled to compen-

sation from the Other party for any loss which he may sustain
in consequence of the nonperformance of the contract.

Illustration,

A and B contrach that B shall exeoute certain work for A for a thousand
rupees. B is ready and willing te execute the work accordingly, but A prevents
hiw from doing so. The contract is voidable at the option of B; and, if he clects
torescind it, he is entitled to recover from A compensation for any loss which
he has inourred by its non-performance.

54. When a contract consists of reciprocal promises, such, that
one of them cannot be performed, or that

Effect of defaultas tothat its performance cannot be claimed, till the
lg'rz;'“;zﬁ:rhn‘,i% f:g‘;:;‘!m‘; other has been performed, and the pro-
consisting of reciprocal MisOr of the promise last-mentioned faiis to
promises. perform it, such promisor cannot claim the

performance of the reciprocal promise, and
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must make compensation to the other party to the contract for any
loss which such other party may sustain by the non-performance
of the contract.

Tllustrations.

(a.) A hires B's s.iip to take in aud convey from Calcutta to the Mauritins
& cargo to be provided by A, B receiving a certain freight for its conveyance.
A does not provide any cargo for the ship. A cannot claim the performances of
B’s promise, and must make compensation to B for the loss which B austains by
the non-performance of the contract.

{6.) A contracts with B to execute certain builders’ work for a fixed price, B
supplying the scaffolding and timber necessary for the work, B refuses to far-
nish any scaffolding or timber, and the work cannot be executed. A need not
execute the work, and B is bound t2 make compensation to A for any loss caused
to him by the non-performance of Lhe contract.

{c.) A consracts with B to deliver to him, at a specified priee, certain merchan-
dise on board a ship which cannot arrive for a month, and B eni;ges to pay for
the merchandise within a week from the date of the contraot. does not pay
within the week. A’s promise te deliver nend nob be performed, and B must
make compensatio n. .

(4.) A promises B to sell him one hundred balea of merchandise, to he deli-
vered next day, and B promises A to pay for them within & month. A does not
deliver acoording to his promise. B's promise to pay need not be performed,
and A must make compensation.

55. When a party to a contract promises to do a certain

X ) thing at or before a specified time, or certain

Effect of failure to perform — y)in0g ot or before specified times, and fails
at fixed time in contract . .
in which time is essential.  to do any such thing at or before the speci-
fied time, the contract, or 50 much of it as

has not been performed, becomes voidable, at the option of the
promisee, if the intention of the parties was that time should be

of the essence of the contract.

If it was not the intention of the parties that time should be
of the essence of the contract, the contract
does not become voidable by the failure to
do such thing at or before the specified time :
but the promisee is entitled to compensation from the promisor
for any loss occasioned to him by such failure.

Effect of such failure
when time is not essential.

If, in case of a contract voidable on account of the promisor’s

‘ failure to perform his promise at the time

Ef{“‘ of acceptance of agreed, the promisee accepts performance of

Foan that :;,t:,d“,:‘;;,n?‘h“ such promise at any time other than that

agreed, the promisee cannot claim compen-

sation for any loss occasioned by the non-performance of the pro-

mise at the time agreed, unless, at the time of such acceptance, he
gives notice to the promisor of his intention to do so.*

¢ Oompare s», 62 and 63, infra.
S, 142
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Agreement to do impos- 58. An agreement to do an act impos-
sible act. sible in itself is void.

A contracts to do an act which, after the contract is made be-

comes impossible,t or, by reason of some

Contract to do_act after  event which the promisor could not prevent,

wards hecoming impossible njawful, becomes void when the act be-
’ comes impossible or unlawful.}

Where one person has promised to do something which he
knew, or, with reasonable diligence, might

Compensation for loss  haye known, and which the promisee did not
;‘}':'c’f‘in;“g:f:ﬁgm‘:f know, to be impossible or unlawful, such
sible or anlawful, promisor must make compensation to such
promisee for any loss which such promisee

sustains through the non-performance of the promise.

Ilustrations.

(a.) A agrees with Bto discover treasure by magic. The agreement
is void,

(3.) A aud Bcontract to marry each other. Before the time fixed for the
marringe, A goes mad, The Contract becomes void.

r.) A contracts to marry B, being alrcady married to C, and being for-
bidden by the law to which he is subject to practise polygamy. A wmust make
compensation to B for the loss caused to her by the non-performance of his
promise,

(2.) A contracts to take in cargo for B at a foreign port. A’s Government
afterwards declaree war against the country in which the port is situated. The
contract becomes void when war is declared.

{e.) A contracts to act at a theatre for six months in consideration of a sum
paid in advance by B. On several occasions A is too ill to act, The countract
te act on those oocasions becomes void,

57. Where persons reciprocally promise, firstly, to do certain
Reciproeal promises to things which are legal, and, secondly, under
do things lega), and also  specified circumstances, to do certain other
other things illegal. things which are illegal, the first set of pro-
mises is a contract ; but the second is a void agreement.

Tllusiration.

A and B agree that A shall sell B a house for 10,000 rupees, but that, if
B uses it as a gambling house, he shall pay A 50,000 rupees for it.

The first set of reciprocal promises, mamely, to eell the house, and to pay
10,000 rupees for it, is & contract.

The second set ia for an unlawful object, namely, that B may use the honse
as 8 gambling house, and is a void agreement.

4 Otherwise than by the default of the contractor.
T But see &, 85, infra.  And see the Specific Relief Act (I of 1877), ». 13,
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58. In the case of an alternative promise, one branch of which
Hermati . is legal, and the other illegal, the legal
b‘?u“f:{!"“b‘e‘i":gp{ﬁ:'ﬂf' ore  hranch alone can be enforced.

Hiustration.

A and B agree that A shall pay B 1,000 rupees, for which B shall after.
wards deliver ta A either rice or smuggled opinm.
This is a vaild contract to deliver rice, and a void agresment as to the opium,

Appropriation of Payments,

59. Where a debtor, owing several distinct debts to one
Application of payment person, makes a payment to him, either
where debt to bedischarg  with express intimation, or under circums-
ed is indicated. tances implying that the payment is to be
applied to the discharge of some particular debt, the payment, if
accepted, must be applied accordingly.

1llustrations.

{a.) A owes B, among other debts, 1,000 rupees upon & promissory note,
which falls due on the Ist June. He owes B, no other debt of that amount.
On the lst June A pays to B 1,000 rupees. The payment is to be applied to the
discharge of the promissory note.

(6.) A owes B, among other debts, the sum of 567 rupees. B writies to A,
and demands payment of this sum. A sends to B 567 rupees. This payment is
to be applied to the discharge of the debt of which B had demanded payment.

80. Where the debtor has omitted to intimate, and there are
Application of payment NO other circumstances indicating to which
where debt to be discharg-  debt the payment is to be applied, the cre-
ed is not indicated. ditor may apply it at his discretion to any
lawful debt actually due and payable to him from the debtor,
whether its recovery is or is not barred by the law in force for the
time being as to the limitation of suits.

81. Where neither party maks any appropriation, the payment
Application of payment Shall be applied in discharge of the debts*
where neither party appro-  in order of time, whether they are or are not
priates, barred by the law in force for the time being
as to the limitation of suits. If the debts are of equal standing,
the payment shall be applied in discharge of each proportionally

Contracts whick need not be perfomed,

Efiect of novation, rescis- 62. If the parties to a contract agree to

sion, and alteration of con-  substitute a new contract for it, or to rescind

tract. or alter it, the original contract need not be
performed.

* Probubly the lawlul debts reforred to in s, 60,
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llustrations.

(a.) A owes money to B under a contract. 1t is agreed, between A, B, and
C, that B shal} thenceforth aecept C las his debtor instead of A- The old debt
of A te B is at an end, and a new debt, from C to B has been contracted.

(b) A owes B 10,000 rupees. A enters into an arrangement with B. and
gives B a mortgage of his (A’s) estate for 5,000 rupees in place of the debt of
10,000 rapees, This is a new contract, and extinguishes the old.

(c.) A owes B 1,000 rupees under » contract. A oves C 1,000 rupees, B
orders A to credit C with 1,000 rupees in his books, but C does not assent to the

arraugement, B still owes C 1,000 rupees, and no new coutract has been entered
iuto.

63. Kvery promisee may dispense with or remit, wholly or in
Promisce may dispense  part, the performance of the promise made
with or yemit performance  to him, or may extend the time for such
of promise. performance,* or may accept, instead of it,
any satisfaction which he thinks fit.

Hlustrations.

(a.) A promises to paiut a picture for B. B. afterwards forbidse him to deo
s0. A is no longer bound to perform the promise,

(b)) A owes B, 5000 rupces. A pays to B, and B accepts, in satisfaction
of the whole debt. 2,000 rupees paid at the time and place at which the 5,000
rupees were payable. The whole debt is dicharged.

(¢) A owesB 5000 rupoes. C pays to B. 1,000 rupees, and B accepts
thent. in satisfaction of his claim on A. The paymient is a discharge of the whole
claim.t

(d) A owes B, under a contract, o sum of money, the amouut of which has
not been acertained. A, without ascertaining the amount, gives to B. and B,

in satisfaction thereof, accepts the sum of 2,000 rupees. This is a discharge of
the whole debt, whatever may be its amount.

(e} A owes 1, 2000 rupees, and is nlso indebted to other creditors. A
rakes an arrangement with his creditors, including B, to pay them a composition }
of aight annas in the rupee upon their respective demands. Paymentto B of
1,000 rupees is a discharge of B’ demand.

84. When a person at whose option a contract is voidable

, o rescinds it, the other party thereto need not

o e contraet " perform any promise therein contained in

which he is promisor. The party rescinding a

voidable contract shall, if he have received any benefit thereunder

from another party to such contract, restore such benefit, so far as
may be, to the person from whom it was received.§

* But nee . 135, infra.
4+ Bee ». 41, supra.

1 The word “composition” has been substituted for the word ‘‘compensation”
by the Repealing and Amending Act (XII of 1891).

§ Sec 8. 75, infra,
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85. When an agreement is discovered to be void, or when a
Obligation of person who  cODEract becomes void, any person who has
has received advantage Teceived any advantage under such agree-
under void agreement or ment or contract is is bound to restore it
contract that becomesvoid. ¢ ¢ make compensation for it,to the .per-
son from whom he received it.

Tllustrations.

(«.) A pays B, 1,000 rupees, in consideration of B's promising to maray C,
A’s daughter. C is dead at the time of the promise. The agreement is void,
but B must repay A the 1,000 rupees.

(b A contracts with B to deliver to him 250 maunds of rice before the
first of May. A delivers 130 maunds only before that day, and none after
B retains the 130 maunds after the 1st of May. He is bound to pay A for
them.

(c.) A, a singer, contracts with B, the manager of a theatre, to sing at his
theatre for twa nights in evepy week during the next two months and B engages
to pay her a hundred rupees for each night’s performance. On tho sixth night,
A wilfully absents herself from the theatre and B, in consequence, rescinds
the contract. B must pay A for the five nights on which she had sung. *

(d.) A contracts to sing for B at a concert for 1,000 rupees which are paid -
in advance. A istoo ill to sing A is not bound to make compensation to B
for the loss of the profits which B would have made if A had been sble to sing,
but must refund to B the 1,000 rupees paid in advance.

86. Rescission of a voidable contract may be communicated
or revoked in the same manner, and sbject
Mude of communicatling to the same rules as apply to the

svoking 1eciss i A !
voidable oS heeO" Y1 communication  or  revocation of a
proposal.*

67. If any promisee neglects or refuses
Eflect of neglect of pro — to afford the promisor reasonable facilities
misee to afford promisor .. .
reasonable  facilities for fo!‘ the_ Performa;nce of his promise, the pro-
performance. misor is excused by such neglect or refusal

as to any non-performance caused thereby,

Fllusiration.

A coutracts with B to repair B’s house.

B negleots or refuses Lo point out to A the places in which his house requir.
€8 ropair.

A is excused for the nou-performance of the contract, if it is caused by such
neglegst or refusal.

_____ PN YN T

* Bee ss, 3 and b, supra.
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CHAPTER V.

OF CERTAIN RELATIONS RESEMBLING THOSE CREATED BY CON-
TRACT.

68. If a person, incapable of entering into a contract, or any
one whom he is legally bound to support,
Claim for necessarres sup- s supplied by another person with neces-
plied Lo peraon incapable 5 jeq uited to his condition in life, the per-
of contracting or on his ac- . ) ]
count, son who has furnished such supplies is
entitled to be reimbursed from the property
of such incapable person.

Ilustrations,

(a.) A supplies B, a lunatic, with necessaries suitable to his condition in
life. A is entitled to be reimbursed from B’s property.

(5.) A supplies the wife and children of B, a lunatic. with necessaries suit-
able to their coudition in life. A is entitled t) be reimbursed from B's property.

69 A person, who is interested in the
son paying money duc by anment of money which another is bonnd
another, payment of which by law to pay, and who therefore pays it,
he is interested. is entitled to be reimbursed by the other.

Re mmbursement of pers

Nlustration.

B holds land in Beungal, oun a lease granted by A, the zamindar. The reve.
uue paynble by A to the Government being in arrear, his land is advertised
for sule by the Government. Under the revenue law, the conscquence of such
sulo will be the annulment of B's lease. B, to prevent the sale and the conse-
quent annulment of his own Jease, pays to the Government the suin due from A.
A is bound to make good to B the amount so paid.

70. Where a person lawfully does anything for another person,
o or delivers anything to him, not intending
w;’r’lg‘ ‘{‘l::gl"‘o}’“;f":fg*‘;ﬁ; to do so gratuitously, and such other person
Luitous act, enjoys the benefit thereof, the latter is
bound to make compensation to the former

in respect of, or to restore, the thir.g so done or delivered.*

Lllustrations.

(a.) A, a tradesman, leaves goods at B’s house by mistake. B treats the
goods as his own. He is bound to pay A for them.

(6.) A saves B's property from fire. A is not entitled to compensation from
B if the ciroumstances show that he intended to act gratuitonsly.

* As¢ to suits by minors under s. 70 in Presidency Small Csuse Courts, soe
the Presidency Small Cauae Courts Act (XV, of 1883), s. 82,
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71.A person‘who finds goods belonging to another, and takes

Responsibility of fnder them into his custody, is subject to the same

of goods, responsibility as a bailee®

wiaability of jpetson Lo 72. A person to whom money has been

thing de?;,',':gd' ‘bypan:is'ml?; paid, or anything delivered, by mistake or

or under coercion, under coercion,} must repay or return it,
Lllustrations,

(a.) A and B jointly owe 100 rupees to C. A alone pays the gmount to C,
and B. not knowing this fact, pays 100 rupees over again toC. Cis bound to
repay the amonnt to B.

(b.) A railway company refuses to deliver up certain goods to the consignes,
except upon the payment pf an illegal charge for carriage. The consignee pays
the sum charged in order %o obtain the goods. He is entitled to recover so
much of the charge as was illegally ¢xcesgive.

CAAPTER VI,

OF THE CONSEQUENCES OF BREACH or CONTRACT.

73. When a contract has been broken, the party who suffers

. by such breach is entitled to receive from
df;gi‘::ﬁ:‘e‘g‘b;"gre':zi ot the party who has broken the contract com-
contract. pensation for any loss or damage caused to
him thereby, which naturally arose in the

usual course of things from such breach, or which the parties knew,
when they made the contract, to be likely to result from the

breach of it.

Such compensation is not to be given for any remote and
indirect loss or damage sustained by reason of the breach.

When an obligation resembling those created by contract has
Compensation for failare been incurred, and has not been discharged,
to discharge obligation re- any person injured by the failure to dis-
sembling those created by charge it is entitled to receive the same
contract. compensation from the party in default, as
if such person had contracted to discharge it, and had broken his
contract.

Explanation.—In estimating the loss or damage arising from
a breach of [contract, the means which existed of remedying the
inconvenience caused by the non-performance of the contract must
be takén into account.

L

* See w, 151 and 152, infra.  As to definition of * bailee,” sée 5. 148, snfra.
1+ For definition of coercion, see 3. X5, supra.
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dllustrations.

(1) A contracts to sell and deliver 50 msonds of saltgucre to B, at a bertain
rice, to be paid on deliverty. A breaks his promise. is entitled to reddive
romr A, by way of compensation, the sum, if any, by which the contract-price

falls short of the price for which B might huve obtainé® 50 maunds of ealt-

petre of like quality at the time when the saltpetre ought to have been delivered.

* (b)Y A hires B's slip to go to Bombay, and there take on board on the first
of January, a cargo which A 18 to provide, and to bring it to Calcutta the
freight to be paid when earned. B’s ship does not go to Bombay, but A has
ospormnitiet of procuring suitable conveﬁance for the cargo npon terms as
advantageous as those on which he’ had chartered the ship. A avails himself-
of those opportunities, but is put to trouble and expense in doing %0, A is
entitled to receive compensation from B in respsct of such trouble and expense.

(¢) A contracts to buy of B, at a stated price, 50 maunds of rice, no time
being fixed for delivery. A afterwdrds informeB that he will not accept the
rice if tendered to him. B is entitled to receive from A by way of compensa-
tion, the amonnt, if any, by which the contract-price exceeds that which B can
obtain for the rice at the time when A informs B that he will not accept it.

(d) A contracts to buy B'a ship for 60,000 rupess, bat breaks his promise.
A must pay to B, by way of cumpensation, the excoss, if any, of the contract-
price over the price which B caun obtain for the ship at the time of the hreach
of promise.,

{e) A, the owner of a boat, contracts with B to take a cargo of jute to
Mirzapur for sale at the place, starting on a specified day. The boat.'owing
to some avoidable cause, does not start at the time appointed, whereby the
arrival of the cargo at Mirgapur is delayed beyond the time when it would
have arrived if the boat had sailed according to the contract. After that date,’
and before the arrival of the cargo, the price of jute falls. The measure of the
compensation payable to B by A is the difference between the price which B
could have obtained for the cargo at Mirzapur at tho time when it would have
arrived if forworded in dwe courss, and its market-price at the time when it
actually arrived,

/) A contracts to repair B's house ina certain mauner, and receives pay-
ment inadvance. Arepairs the house, but not according to contract. B is
entitled to recover from A the costs of making the repairs conform to the con-
tract.

(9.) A contracts to let his ship to B for a year, from the frst of Junuary,
for a verfain price, Freights rise, and on the first of January the hire obtain-
able for the ship ia higher than the contractprice. A breaks his promise. He
must pay $0 B, by way of compeneation, a sum equal to the difference between
the contract-price and the price for which B could hire s similar ship for a year
on and from the first of January. )

() A contracts to supply B with a ocertain quantity of shot ata xed
price, being a higher price thau that for which A could procure and deliver
the iron. B wronﬁfu ly refuses to receive the ivoll, B must pay to A, by way
of compensation, the difference between the conﬁmb-price of the iron and the
sum for which A could have obtained and deliversd it.

- (i) A delivars to B, a common earrier, a machine, to be oonveyed, withont
delay, to A’s mill, iuforming B that his wmill is stopped for want of the machine
B unreasonably delays the delivery of the machine, and A, in soaseguence

loses amprofitable contract with the Government, A is entitled to receive from
B, by way of compensation, the average amount of profit which would (hav

been made by the workingiof the mill during the time that deliverty of 1'%
was delayed, but not the loss sustained through the loms of the Government
contract, '
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(f) A, having contracted with B to supply B with 1,000 tons of ivon at 100
mpees & ton, to be delivered at a stated time, contracts with C for the purchase
of 1,000 tons of iron at Bo rupees a ton, telling O that he does so for the purposs
of parforming his contract with B. O fails to perforw his contract with A, who
oannot procure other iron, and B, in consequence, vescinds the contractr C
must [;n{y to A, 20,000 rupees, being the profit which A would have made by
the performance of his contract with B. -

(£) A contracts with B to make and deliver to B, by a fixed day, for i
specified price, a certain piece of machinery. A does not deliver the piece of
machinery at the time specified, an., in consequence of this, B is obliged to.
procure another at » higher price thau that which he was to have pnid to A,
and i§ prevented from performing a contract which B had made with a third
parson at the time of his contract with A (but which hsd not been then com-
municated to A}, and is compellel to make compensation, for breach of that
contract. A must pay to B, by way of compensation, the difference between
the contract-price of the piece of machinery and the sum paid by B for anather,
but not the sum paid by B to the third person by way of compensation.

() A, a builder contracts to errect and finish a house by the ﬁrﬁ* of
January in order that B may give possession of it at that time to Cto whom I
has contracted to let it, A isinformed of the contract between B and C. A
huilds the honao so badly that, befare the first of Januaary, it falls down, and has
to bo rebuilt by B, who in cotsequence, loses the rent which he was to have
roceived from C, and is obliged to make compensation to (' for the breach of
hin contract. A must make compensation to B for the cost of rebuilding the
house, for the rent lost, and for the compensation made to (3,

(m) A sellscertain merchandise to B, warranting it to be of a particular
qualty, and B in reliance upon this warranty, sells it to C with a similar
warranty: The goods prove to be nol according to the warranty and I
becomes liable to pay C a sum of money by way of compensation. B is entitled
to be reimbursed this sum by A.

{».) A contracts to pay a sum of money to Bon a day specified. A does
not pay the money on that day B in consequence of not receiving the mouey
ou that day, is unable to-pay hi~ debts, amd’is totally ruined. A is not liable to
make good to B anything except the pmincipal sum he contracted to pay
together with interest up (e the day of payment.

{¢.) A contracts to deliver 50 maunds of salpetre to B on the first of
January at a certain price. B afterwards, before the first of January, contracts
to sell salpetre to C at a prive higher than the market-price of the first of
January, A breaks his promise. In estimating the compensation payable by
A to B, the market.price of the first of Janunary, and oot the profit which
would bave arisen to B from the sale to C is to be taken into account,

(r) A contracts to sell and deliver 500 bales of cotton te B on a fixed
day. A knows nothing of B’s mode of condueting his business. A breaks his
promise and B having no cotton is obliged to close his mill. A is not resposible
to B for the loss caused to B by the closing of the mill,

(g.) A contracts to sell.andgeliver to BE on the first of January, certain
cloth which B intends to manulecture into caps of a particulsr kind for which
there is no demand except at that saason. Thecloth is not delivered till after the
appoiited-sime and too late to be used that year in making caps. B is entitled
torgsive from A by way of compensation, the difference between the ocontract
pris¥of the cloth and its market-price at the time of delivery, but not the
profits which hie expected to obtain by making caps nor the expenses which
he has been put to making preparation for the manufacture.

w{r)* A, & ship-ownes contracts with B to convey him from Calcubta to
Sydoey in A's ship sailing on the first of January, and B pays to A by way of
deposit, onedalf of his passage-money. The ship does sail on the 1st of Januery,
and B after being in conrequence detained n Culeutia for sometime, and

3. 143
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thereby put to some expense, prooeeds to SBydney in another vessel and in
consequence arriving too late in Sydney, loses & sum of meney. A _is liable to
repay B his deposit with intereat, and the expense to which he is put by his
detention in Caloutta and the oxceas, if any, of the passage-mone{y paid for the
secong ship over that agreed upon for the first, but not the sum of monsy which
B lost by arriving in Sydney too late.

74* When a contract has been broken, if 2 sum is named in
the contract as the amount to be paid in
Compensation for breach  ca50 of guch breach, or if the comtract
of contract where penalty . {
stipulated for. contains any other stipulation by way of
penalty, the party complaining of the breach
is entitled, whether or not actual damage or loss is proved to
have been caused thereby, to receive from the party who bas
broken the contract reasonahle conpensation not exceeding the
amount so named, or, as the case may be the penalty stipulated for.

Explanation—A stipilation for increased snterest from the date
of default may be a stipulation by way of penalty

Eaception.—When any person enters into any bail bond,
recognizance, or other instrument of the same nature, or, under the
rovisions of any law or under the order, of the Government of
ndia or of any Local Government, gives any bond for the per-
formance of any public duty or act in which the public are
interested, he shall ge liable, upon breach of the condition of any
such instrument, to pay the whole sum mentioned therein,

Explanation.— A person who enters into a contract with Gov-
ernment does not necessarily thereby undertake any public duty
or promise to do an act in which the public are interested.

Tilustrations.

(v.)) A contracts with B to pay B, Rs. 1,000 if he falis to pay B, Re, 5,00
on a givendny. A fails to pay B, Re. 500 on that Jday. B is entitled to
recover from A such compensation. not exceeding Rs. 1,000, as the Court
considers reasonable.

(h.) A contracts with B that, if A practises as a surgeon within Calcutla,
he will pay B, Re 5,000. A gmctim as a surgeon in Calcutta. A is entitled to
such compensation, not exceeding Rs. 5,000, as the Court considers reasonable,

{c) Agivesa recoinizanca binding him in a penaly of Rs. 500 to appear
in Court on a certrain day. He forfeits his recognizance. Heis liable to pay
the whole penalty.

(d.) A gives B a bond for the repayment of Rs. 1,000 with interest at 12
per cent. at the end of aix months, with a stipulation that,in case of defanlt,

* Paragraph 1 and the explauation following it have besn substituted
for the paragraph originally enacted. The difference between the old and
the new paragraph is shown by the italicised worde which are newly imserted
in the repealed paragraph The explanation which follows paragraph 1 is
em.i:;;y vew. See the Indian Contract Act Amendment Act (Vlg. o? 1899),
3. 4 (2).
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interest shall be payable at the rate of 75 per cent. from the date of deafult.
This is s stipulation by way of penalty, and B is anly entitled to recover from
A such compensation as the Court considers reasonable.*

(¢) A, who owes money to B, 8 money-lender, nndertakes to repay him by
delivering to him 10 maunds of grain on a certain date, and stipulates that, in
the event of his not delivering the stipulated amount by the stipulated date, he
shall be liable to deliver 20 maunds. Thie is & stipulation by way of penalty.
and B is only entitled to r ble compensation in case of breach.

(.). A undertakes to reapy B a loan of Rs. 1,000 by five equal monthly
instalments, with a stipulation that, in default of payment of any instalment,
the whole shall become due. This stipulation is not by way of penalty, and the
contract may be enforeed according to its terms.®

{#) A borrows Rs 100 from B, and gives him » bond for Rs 200 payable
by five yearly instaiments of Re. 40, with a stipulation that, in default of pay-
ment ofy any instalment, the whole shall hecome due, This isa stipulation gy
way of penalty.®

) _ 76. A person who rightfully rescinds a

Farty rt!gh:fu”yl,'lei;md- contract is entitled to compensation for any

compensation, damage which he has sustained through the
ndn-fulfilment of the contract,

Illustration.

A, a singer, contracts with B, the manager of a theatre, to sing at his theatre
for two mights in every week during the next two months, ans B engages to
}my her 100 rupees for each night's performance. On the sixth night, A Will-
ully absents herself from the theatrs, and B, in consequence rescinds the con-
tract. B is entitled to claimn compensation for the damage which he has sustai-
ned through the non-fulfilment of the contract.

CHAPTER VIL
SALE Or GOODS.
When Property in Gaods sold passes.

76. In this chapter, the word ‘goods’
‘Goods* defined. means and iocludes every kind of moveable

property.

77. ‘Sale’ in the exchange of property for a price- It in-
Sale* defined volves the transfer of the ownership of the
) thing sold from the seller to the buyer.

78. Sale is effected by offer and accept-
ance of ascertained goods for a price,
or of a price for ascertained goods,

Sale how effected,

* 1lastrations (d), (e), (f), and (g), have been added by the Indian Con-
tract Act Amendwent Act (V1. of 1899). ». 4 (2). ’
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together with payment of the price or delivery of the goods ;
or with tender, part-payment, earnest, or part-delivery ; or with an
agreement, express or implied, that the payment or delivery, or
both, shall be postponed. - ‘

Where there is a contract for the sale of ascertained goods, the
property in the goods sold passes to the buyer when the whole or
part of the price, or when the earnest, is paid, or when the whole
or part of the goods is delivered.*

If the parties agree, expressly or by implication, that the pay-
ment br delivery, or both, shall be postponed, the property passes
as soon as the proposal for sale is accepted.

T lluatr-atiom

(a.) B offers to buy A's horse for 500 rupees. A accepts B's offer, and
delivers the horse to B. The horse becomes I3's property on delivery.

(h.) A sends goods to B, with the request that he will buy them at a stated
price if he approves of them, or return them if he does mnot approve of them.
B retains the goods, and informs A that he approves of them. The guods
become B's when B retains them.

(c.) B offers A, for bis horse, 1,000 rupees, the horse to be delivered to B on
s stated day, and the price to be paid on another stated day. A accepts the
offer. The horse becomes B's as soon a8 the prop osal is accepted.

(d.> B offers A, for his horse, 1,000 rupees on a month’s credit. A accepts
the offer. The horse becomes b’s as soon as the offer is accepted.

(e.) B, on the 1st January. offers to A, for a quantity of rice, 2,000 rupees, to
be paid on the 1at March following, the rice not to be taken away till paid for.
A accepts the ofler. The rice becomes B’s as soon as the offer is accepted.

Transfer of ownership of 78. Where there is a contract for the
thing sold, whicli has yet sa}e of a thing which has yet to be ascer-
to be ascertained, made or  tained, made, or finished,} the ownership of
finished. of the thing is not transferred to the buyer
until it is ascertained, made, or finished.

Illustration,

B orders A, a barge-builder, to make him a barge. The price is not made
payable by instalments. Whilethe barge is building. B pays to A money
from time to time on acoount of the price. The ownership of the barge does not
pass to B until it is Buished.

80. Where, by a contract for the sale

Completion of sale of of goods, the s is a H
goods, which the seller is to g » the seller to do ny thmg to

; a them for the purpose of putting them int
t into stal hich > jpurpo P B o
u)e:x‘:s(:ost:k: t‘\;]em.w a state in which the buyer is to take them,

the sale is not complete until such thing has
been done.

*That is, when the whole is delivered, or when part is delivercd in pfogress
of delivery of the whole~—See 5. 92, infra. P l "F

1 See 5. 87 infra.
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' Hluatration,

A, a ship-builder, contracts to sell to B for a stated. price & vessel which is

lying in A's yard ‘the vessel to be ri and fitted for a voyage, and the

rice to be paid on delivery. Uuder the eontract, the propérty in thesvessel
gm not paes to B until the vessel has bean rigged, fitted up, and delivered.

81. Where anything remains to be

Completion of sale of doneto the goods by the seller for the

goods when seller has o do purpose of ascertaining the amount of the

‘fg”‘;‘:;%“‘:‘;ﬁg 1T price, the sale is not complete until this
has been done.

Tllustrations.

{a.) A, the owner of a stack of bark, contracts to sell it to B, weigh and
deliver it, at 100 rupees par ton. B agrees to take and pay for it on & ocertain
day. Part is weighed and delivered to B ; the ownershir of the residus is not
traneferred to B until it has been weighed pursuant to the contraet,

(4.} A contracts tosell a heap of clty to B at a eertain price per ton. B is, by
the contract, to load the clay in his own carts, and to weigh each load at &
certain weighing machine, which his carts must pass on their way from A’s
grounda to %’s place of deposit Here, nothing more remains to be done hy the
geller ; the sale is complete, and the ownership of the heap of clay is trans.
ferred at once.

82. Where the goods are not ascertained at the time of making
. the contract of sale, itis necessary to the
Completion of salc when oo pletion of the sale that the goods shall

goods are unascertained at ;
date of contract, be ascertained.®

Tllustration.

A ugrees to sell to B 20 tons of oil in A’s cisterns. A's cisterns contain
more than 20 tons of oil. No portion of the oil has become the property of B,

83, Where the goods are not ascertained at the time of making

) the agreement for sale, but goods answering

b A“’g;‘“':m"‘a of xg“:’i‘:‘f' the description in the agreement are subse-
ton o pprop quently appropriated by one party for the
purpose of the agreement, and that appro-

priation is assented to by the other, the goods have been ascertain.

ed, and the sale is complete,

Illustration.

A, having a quantity of sugar in bulk more than sufficient to fill 20 hogs-
heads, contracts to sell to B 20 hogeheads of it. After the contract, A fills 20
hogshuds with the sugar, and gives notice to B that the hogsheads are resdy,
and requires him to take thom away. B says he will take them as soon &s he can,
%‘( thie appropriation by A, and assent by B the sugsr beoomes the property of

- R Tl R SUIDR
'+

* See 5. 79, sapra,
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84. Where the goods are not ascertained at the time of making
the contract of sale, and, by the terms of the
contract, the seller is to do an act with refer-
ence to the goods which cannot be done un-
til they are appopriated to the buyer, the seller has a right to se-
lect any goods answering to the contract, and, by his doing so, the
goods are ascertained,

Ascertainment of goods
by sellex‘s seletion.

Tllustration.

B agreea with A to purchase of him at a stated price, to be paid on & fixed
day, b0 maunda of rice out of a larger quautity in A's granary. It is agreed
that B shall send sacks for the rice, and that A ahall put the rice into them. B
does 8o, and A puts 50 maunds of rice into the eacks. The goods have been
ascertained,

Transfer of ownership of 85. Where an agreement is made for
moveable properly, when the sale of immoveable and moveable pro-
sold together with immove-  perty combined, the ownership of the move-
able. able property does not pass before the trans-
fer of the immoveable property. ’

Nlustration,

A agreos with B for the sale of u house and furniture. The ownership of
the turniture doesnot pass to B uutil the house is conveyed to B.

Buyer to bear loss after 86, When goods have become the pro-
goods have become his pro-  perty of the buyer, he must bear any loss
perty. arising from their destruction or injury.

Tllustrations,

(2.) B offers and A accepts, 100 rupees for a stuck of firewood standing om
A’s premises, the firewood to be allowed to remain on A’s premises till a certain
day, and not to be taken away till paid for. Before payment, and while the
firewood is on A's premiges, it is accidently destroyed by fire. B must bear the
085,

(5.) A bids 1,000 rupees for a picture at a sale by auction. After the bid, it
is injured by an accident. If the accident happens before the hammer falls the
loss falls on the seller; if afterwards, on A.

87. When there is a contract for the sale of goods not yet in

. existence, the ownership of the goods may

Transfer of ownership of  he transferred by acts done, after the goods
goods agreed to be sold .

while non-existent. are produced in pursuance of the contract

by the seller, or by the buyer with the

seller’s assent,

Lilustrations.

(a.) A contracts to sell to B, for a stated price, all the indigo which shall
be produced at A's fuctory daring the ensuing year. A, when the indigo bas
been manufactured, gives B an acknowledgment that .he holds the indigo at
his disposnl. The owncership of the indigo vests in B from the date of the
acknowledgment,
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(3.) A/’ fora stated price, contracts that B may take and sell any crope
that ehall be grown on A's land in succesgion to the crops then standing.
Under his contract, B, with the assent of A, takes possession of scme
grown in succeseion to the crops standing at the time of the contrast, ﬁo
ownership of the crops, when taken possession of, vests in B. .

(¢) A, for a stated price, contrects that B may take and sell any crops that
shall be grown on his land in _succession to the crops them standing, Under
this contract, B applies to A fpr possession of some crops grown in sucocession
to the crops which were standing at the time of the contract. A refuses to
give possession, The ownership of the crops has not passed to B, though A
may commit a breach of contraet in refusing to give poesession.

88. A contract for the sale of goods to be delivered at a future
day is binding, though the gocds are not in

Contract to sell and d;; the possession of the seller at the time of
fiver at :ﬂf;’::‘,;‘ igsgs‘;?o » making the contract, and though, at that
at date of conteact. time, he has no reasonable expectation of

acquiring them otherwise than by purchase.

Tllustration,

A contracts, on the firat Junnary, to eell B 50 shares in the East Indian
Railway Company, to be delivered and paid for on the firat March of the same
year. A, atthetime of making the contract, is not in possession of any shares,
The contract is valid’

89. Where the price of §oods sold is not fixed by the con-

tract of sale, the buyer is bound to pay the
seller such a price as the Court considers
reasonable,

Determination of  price
not fixed by contract.

HHlustration.

B, living in Patna, orders of A, a coach-buildes at Caleutta, a oarringe of 4
particular description. Nothing is said by either as to the price. The order
having been executed, and the price being in dispute between the buyer and
the seler, the Court must decide what priee it considers reasonable,

Delivery.

80. Delivery of goods sold may be made by doing anything

which has the effect of putting them in the

Delivery how made. possession of the buyer, or of any person
authorized to hold them on his behalf,

Tllustrations.

{a.) A wells to B a horse, and causes or permits it to be od U
stables to B's. The removal to B's stable is g.delivery, romored from A

{3.) B in Epgland orders 100 bales of cotton from A, a mershant of .
bay. and sends his own ship to Bombay for the cotton. The putting the ezott:n
on boyrd the ship is a delivery to B.

(c.) A solls to B certain specifie goods which are locked up in a godow
A gi(v’eﬁic_ B the key of the godown in order that he may get tbep gnoodﬁ Thli".
is 8 delivery.
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(d.) A sellstoB five apecific casks of oil. The oil is in the warehouse of A,
B sellsthe five casks to C. A receives warehouse-.rent for them from C. This
amounts to a delivery of the oil to C, as it shows an assent on the partof A
to hold the goods as warshouseman of C,

(e) A sells to B 50'maunds of rice in the possession of C, a warehousemsn.
A gives Ban order to C to transfer the rice to B, and O aasents to such order,
and transfers the rice in his books to B. This is a delivery.

{7.) A agrees tosecll B five tons of oil, at 1,000 rupees per ton, to be paid
for at the time of delivery. A gives to C, a warfinger, at whose warf he had
twenty tons of the cil, an order to trausfer five of thew into the name of R.
O makes the transfer in his boeks, and gives A's clerk & notice of the tranafer
for B. A’s clerk takes the transfer.notice to B, and offers to give it to him on
payment of the prioe of the oil, B refuses to pay. There has been no delivery
to B, as B never amented 1o make C his agent to hold for him the five tons
selected by A. .

01, A delivery to a warfinger or carrier of the goods sold has
the same effect as a delivery to the buyer,
but does not render the buyer liable tor the
price of goods which do not reach him un-
less the delivery is so made as to epable him to hold the warfinger
or carrier responsible for the safe custody or delivery of the goods,

Effect of delivery to whar-
finger or carrier,

Tllustration,

B, at Agra, orders of A, who lives at;Caloutta, three casks of oil to be sent
to him by railway. A takea three caske of il directad to B to the railway
station, and leaves them there without conforming to the rules which must be
complicd with in order to render the Railway Company responsible for their
safety. The goods do not reach B. There has not been a sufficient delivery
to charge B in a suit for the price.

92, A delivery of part of goods, in progress of the delivery
of the whole, has the same effact, for.the
purpose of passing the property in such
goods, as a delivery of the whole ; buta delivery of part of the
goods, with an intention of severing it from the whole, does not
operate as a delivery of the remainder,

Effect of partdelivery.

Tllustrations.

(a.) A ship arrives in a harboar laden witha cargo consigned to A, the
buyer of the cargo. The captain betgins to discharge it, and delivers over part
of the goods to A in progress of the delivery of the whole, This iaa delivery
of the cargo to A for the purpose of passipg the property in the cargo.

(5.) A sells to B a stack of firewood, to be paid for by B on delivery. After
the sale, B applies for and obtains from A leave to take away msome of the
firewootd. is has not the Jegal effect of & delivery of the whols, .

{¢) A selia 50 maunds of riceto B. The rice remains in A's warehonse.
After thesale, B sells to O 10 maunds of the rios, and. A, at  B's desire, “sends
the 10 maands to C. This haa not the logal effect of & delivery of the whoe,
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Seller not bound to deli- 93, In the absence, of any special

ver until buyer applies for mise, the seller of goods is not bound to

delivery. deliver them until the buyer applies for .
delivery.*

94. In the absence of any special pcniomise as to hdeli.v}ery,

. gonds sold are to be delivered at the place

Place of delivery. at which they are at the time of the sale;

and goods contracted to be sold are to be delivered at the place

~at which they are at the time of the contract for sale, or, if not
then in existence, at the place at which they are produced.

Sellex’s Lign.

85. Unless a contrary intention appears by the contract, a
’ seller has a lien} on sold goods as long as
they remain in his possession, and dthe rice
or any part of it remains unpaid.}

Seller’s lien,

*98. Where, by the contract, the payment is to be made ata
Lien where oayment £o be future day, but no time is fixed for the deli-
made ot & fuuf:fcy day, but  VETY of the goods,. the §eller has no lien,
no time fixed for detivery, ~and the buyer is entitled to a present
delivery of the goods without payment. But,
if the buyer becomes insolvent before delivery of the goods, or if
the time appointed for payment arrives before the delivery of the
goods, the seller may retain the goods for the price,

Explanation.—A person is insolvent who has ceased to pay his
“Insolvency defined debts in the usual course of business, or
sotvency definec who is incapable of paying them,

Qllustration.

A sells to B a dunantity of sugar in A’s warehouse. It is agreed that three
mouths’ creditwahall be given: B allows the sugar to remain in A's warehouse.
‘Boforathe ex of the three months, B becomes insolvent. A may retain
the goods fop the price.

“ 97. Where, by the contract, the pay-
f:nlte::b:m,:,‘,;h::empt:ﬁ ment is to be made at a future day, PaXd
duy21 and boyer allows the buyer allows the goods to remain in the
goods to remain in seller’s  ogsessjon of the seller until that day. and
pos m'"_’"' does not then pay for them, the seller may
retain the goods for the price. ‘

o See s 46, supra. ‘
T For the amount of the purchase.meney.
1 Or untendered,

5 144
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Tlustration.

A sells to B a quantity of sugarin A’s warehouse. It is agreed that thres
month’s credit shall be given. B allows the sngar to remain in A's warehou-
so till the expiry of the thres months, and then does not pay for them. A
may retain t.ge gooda for the price.

98. A seller, in possession of goods sold, may retain them for
for the price against any subsequent buyer,
unless tgc seller has recognized the title of
the subsequent buyer.

A seller's lien against sub’
sequent buyer,

Stoppage in Transit.

99, A seller who has parted with the possession of the goods,
Power of seller to stop j and has not received the whole price, may,
fransit, © SPI"  ifthe buyer becomes insolvent, stop the

goods while they are in transit to the buyer.

100. Goods are to be deemed in transit while they are in the
When co0d N possession of the carrier, or losiggd at any
deemed b transic. ot place in the course of transmission to the
B ) buyer, and are not yet come intoc the
possession of the buyer or any person on his behalf, otherwise
than as being in possession of the carrier, or as being so lodged.

Illustrations,

(a.) B, living at Madras, orders goods of A at Patna, and directs that they
shall be sent to Madras The goods are sent to Caleutta, and thers delivered
to C, s wharfinger, to be forwarded to Madras. The goods, while they are in
the posseasion of C, are in transit,

5.) B, at Delhi, orders goods of A at Caloutta. A consigns and forwards
the goods to B at Delhi. On arrival there, they are taken to the warehouse
of B, and left there, B refuses to receive them, and immediately afterwards
stops payment. The goods ure in transit.

(0.) B, who lives at Paua, orders goods of A at Bombay. A senda them to
Puna by C, a carrier, appointed by B. The goods arrive at Puna, and are
placed by -C, at B's request, in C’s warehouse for B. The goods are no longer
in transit.

(d.) B, a merchant of London, orders 100 bales of cotton of A, a merchant
at Bombay. B sends his own ship to Bombay for the cotton, The transit is at
an end when the cotton is delivered un board the ship.

(e.) B, a merchant of London, orders 100 bales of cotton of A, s merchantat
Bombay. B sends his own ship to Bombay for the cotton. A delivers the
ootton on board the ship, and takes bills of lading from the master, making the
cotton deliverable Lo A's order or assigns. The cotton wrives at London, but,
before coming into B's possession, B becomes insolvent. The cotten has not
been paid for. A may stop the cotton,

101. The seller's right of stoppage does not, except in the

Continuance of right of C33C5 hereinafter mentioned, cease on the

stoppage. ® buyer’s re-selling the goods while in transit,

and receiving the price, but continues until

the goods have been delivered to the second buyer, or to some pes-
son on his behalf.
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103. The right of stoppage ceases if the buyer, having obtain-
Cosmti ' okt ed a bill of lading or other document showu‘:g
vessation ol nigat of - title of the goods,* assigns it, while the
bilt ofni':.;'it,;g,by bayer, of goods are in transi’t, to a second buyer, who
is acting in good faith, and who gives valua-

ble consideration for them.,

llustrations.

(a.) A eells and consigus certain goods to B, and sends him the bill ot lad-
ing. A being still nupn.ig, B becomes insolvent, and, while the goods are in
transit, assigns the bill of lading for cash to C, who is not aware of his insol-
vency. A cannot stop the goods in traneit

(b.) A sells and consigns certain goods to B, A being still uopaid. B be.
comes insolvent, and while the goods are still in transit, assigns the bill of lad-
ing for cash to C, who knows that B is insolvent. The assignment not being
in good faith, A may still stop the goods in transit.

103. Where a bill of lading or other instrument of title to any

. . oods is assigned by. the buyer of such

ln‘;:&"g‘;fe d?:irfo hs‘;'cu;’; goods by way of pledge to secure an advan-

specific advanced. ce made specifically upon it in good faith,

the seller cannot, except on payment or

tender to the pledgee of the advance so made, stop the goods in
transit,

Illustrations.

(a.) A sells and consigns goods to B of the value of 12,000 rupees. B
assigns the bill of lading for these goods to O to secure a specifiic advance of
5,00% rapees made to him upon the bill of lading by C. C becomes insolvent,
being indebted to C to the amount of 9,000 rupees. A is not entitled to stop
the goods except on payment or tender to C of 5,000 rupees.

(b.) A sells and consigns goods to B of the value of 12,000 rupees. B
assigns the bill of lading for these goods to C to secure the sum of 5,000 rupees
due from him to C upon a general balance of account. B becomes insolvent.
A is entitled to stop the goods in transit without payment or tender to C of the
5,000 rapees,

104. The seller may effect stoppage in transit, either by tak-
ing actual possession of the goods, or by
Stoppage how eflected giving notice of his claim to the carrier or
other depository in whose possession they

are,

105. Such notice may be given, either to the person who has
the immediate possession of the goods, or to

Notice of selle'rs claim. the principal whose servant has possession,
In the latter case, the notice must be given

at such a time, and under such circamstances, that the principal,
by the exercise of reasonable diligence, may communicate it to his
nt in time to prevent a delivery to the buyer.

* Soe s, 105, oxcep. 1, infra.
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. 108. Stoppage in transit entitles the
Right of seller un stop-  geljer to hold the goods stopped until the
page. price of the whole of the goods sold is paid.

Tllustration.

A nelis to B 100 bales of cotton ; 60 bales having come into B's possession,
and 40 being wtill in transit, B becomes insolvent, and A, being still unpaid
stops the 40 bales in transtt. ‘A is entitled to hold the 40 bales until the price
of the 100 bales is paid.

Re-sale.

107. Where the buyer of goods fails to perform his part of

) the contract, either by not taking the goods

Re-sale on buyer's failure  50ld to him, or by not paying for them, the

to perform. seller, having a lien on the goods or having

stopped them in transit, may, after giving notice to the buyer of

his intention to do so, re-sell them after the lapse of a reasonable

time, and the buyer must bear any loss. but is not entitled to any
profit, which may occur on such re-sale,

Tide,

108. No seller can give to the buyer
of goods a better title to those goods than
he has himself, except in the following

Title conveyed by seller
of goods to buyer.

cases —

Exception 1.—When any person is, by the consent of the owner,
in possession of any goods, or of any bill of lading, dock-warrant,
warchouse-keeper’s certificate, wharfinger's certificate, or warrant
or order for delivery, or other document showing title to goods, he
may transfer the ownership of the goods, of which heis soin
possession, or to which such documents relate, to any other person,
and give such person a good title thereto, notwithstanding any
instructions of the owner to the contrary :* Provided that the
buyer acts in good faith, and under circumstances which are not
such as to raise a reasonable presumption that the person in posse-
ssion of the goods or documents has no right to sell the goods.

Exception 2.~1f one of several joint-owners of goods has the
sole possession of them by the permission of the co-owners,the
ownership of the goods is transferred to any person who buys
them of such joint owner in good faith, and under circumstances
which are not such as to raise a reasonable presumption that the
person in possession of the goods has no right to sell them.

i ]
* It has been held that this exceptivn does not apply ‘where there is only
ayuslified possession, euch as a hirer of 8 las, or w\‘;e.re the possession is
for a specific purpose=eGroenwood v, Holguetls 12 B, L, R. 46.
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- BEzception 3.==When a person has obtained possession of goods
under a contract voidable at the option of the other party there to,
the ownership of the goods is transferred to a third person, who,
before the contract is rescinded. buys them in good faith of the
person in possession ; unless the clrcumstances which render the
contract voidable amounted to an offence committed by the person
in possession or those whom he represents,

In this case the original seller is entitled to compensation from
the original purchaser for any loss which the seller may have sus-
tained by being prevented from rescinding the contract.

Tlustrations.

{2.) A buys from B, in good faith, a cow which B had stolen from C.
The property in the cow is not transferred to A

(b) A, a merchant, entrusts B, his agent, with a bill of lading relating to
certain goods, and instructs B not to sell the goods for less than & certain price
and not to give credit to D. B sells the goods to D for less than that price, and
gives D three months’ credit. The property in the geods passes to D.

(c.) A sells to B goods of which he has the bill of lading, but the ‘bill of
lading is made out for delivery of the goods to C, and it has not been endrosed
by C. The property is rot transferred to B,

(d.) A, B, and C are joint Hindu brothers, who own certain cattle in com-
mon. A is left by B and C in possession of & cow, which he sella to D. 1) pur-
chases bond fide. The property in the cow is transferred to D.

() A, by a misrepresentation not amounting to cheating, induces B tojsell
and deliver to him a horse. A sells the horse to C before B has rescinded the
contract. The properb{ in the horse is transferred to C; and B is entitled to
compensation from A for any loss which B has sustained by being prevented
from rescinding the contract,

(fy) A com{xlea B by wrongfal intimidation, or induces him by chesting
or forgery, to sell him a horse, and, befere B rescinds the contract, sells the
horse to C. The property is not transferred to C.

Warranty.

109. If the buyer, or any person claming under him, is, by
reason of the invalidity of the seller’s title,
deprived of the thing sold, the seller is res-
ponsible to the buyer, or the person claiming
under him, for loss caused thereby, unless a contrary intention-
appears by the contract.

Seller's responsibility for
badness of title.

Establishment of implied 110. An implied warranty of goodness or
warranty of goodness or quality may be established by the custom of
quality. of any particular trade.

. 111. On the sale of provisions, there
W ty of daess g !
im;;;:ln A ‘L.;J"&“p?ii? is an implied warranty that they are-
sions. sound,
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_— 112, On the sale of good by sample,
Wartanty é’:oé’:g‘y ;‘:,ggff there is an implied warranty that the bulk
is equal in quality to the sample.*

118. Where goods are sold as being of a certain denomina-
Wareanty implied where tion, there is an implied warranty that they
goods are sold as being of are such goods as are commercially known
a certain denomination. by that denomination, although the buyer
may have bought them by sample or after inspection of the bulk.

Explanations. =—But, if the contract specifically states that the
goods, though sold as of a certain denomination, are not warranted
to be of that denomination, there is no implied warranty.

Illustraticne

(e.) A, atCalcutta, sells to B twelve bags of “waste silk™ then on ite way
from Murshidabad to Calcutta There is an implied wrranty by A that the
silk shall be such a8 is hnown in the market under the denomination of *waste
silk” -«

(5.) A buys, by sample, and after having inspected the bulk, 100 bales of
“Fair Bengal” cotton, The cotton proves not to be such as is known in the
market as “Fair Bengal.” There is a breach of warraaty,

114 Where goods have been ordered for a specified purpose,

for which goods of the denomination menti-

5,3”:’5&3,t¢ya:he¢:ieﬁe O%fls oned in the order are usually sold, there is

pose, peclieCPA"  an implied warranty by the seller that the
goods supplied are fit for that purpose.*

Tllustyation.

B orders of A, a copper-manufacturer, copper for sheathing a vessel. A, on
thiy order, supplies copper. There is an implied warranty that the copper is fit
for sheathing a vessel.

W t te of arti 115. Upon the sale of an article of a
arrran ul sate of artl- " . . ; . 2
cle of well-known ascertain- we_“ known ascerta?med kind, there is no im
ed kind. plied warranty of its fitness for any particu-

lar purpose,

Tllustration.

13 writes to A, the owner of a patent invention for cleaning ocotton =“Send
me your patent cottoncleaning machine to clean the cotton at my factory.” A
sends the machine aocording o order. There is an implied warranty by A thas
that it is the article known as A’s patent cotton.clsaning machine, but none
that it is fit for the particular purpose of cleaning the cotton at B’s factorys

* Beo 5. 118, infra.
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118. In the absence of fraud and of any express warrant'y of

Seller wh quality, tt:‘lu: sgller of aén artig!e which ‘ans-

, Seller when not respon-  wers the description under which it was sold
sible for latent defects. . 5 1ot responsible for a latent defect in it,

Tllustration,

A sells to B a horse, It turns out that the horse had, at the time of the sale,
a defect of which A was unaware, A is not responsible for this,

117. Where a specific article, sold with a warranty, has been
Bayer's right on breach delivered and accepted, and the warranty is
of warranty, broken, the sale is not thereby rendered voi-
dable, but the buyer is entitled to compen-

sation from the seller for loss caused by the breach of warranty,

Illustration.,

A sells and delivers to B a horse warranted sound. The horse proves to have
been unsound at the time of sale. The sale is not thereby rendered voidable,
but B is entitled to compenation from A for loss caured by the unsoundneas.

118. Where there has been a contract, with a warranty, far the
sale of goods which, at the time of the
nfR\ivga}::nr;{l *'miy:r on b':t“:f contract, were not ascertained or not in exis-
goods not Y certarany. tence, and the warranty is broken, the buyer
may accept the goods or refuse to accept

the goods when tendered.

or keep the goods for a time reasonably sufficient for examin-
ing and trying them, and then refuse to accept them: Provided
that, doring such time, he exercises no other act of ownership over
them than is necessary for the purpose of examination and trial.

In any case the buyer is entitled to compensation from the sell-
er for any loss caused by the breach of warranty: but if he accepts
the goods, and intends to claim compensaton, he must give notice
of his intention to do so within a reasonable time after discovering
the breach of the warranty,

lustrations.

(a.) A agrees to sell, and, without application on B's part, deliver to B, 200
bales of unascertained cotton by sample. Cotton not in accordance with sample
is delivered to B. B may return it if he has not kept it longer than a resson-
able time for the purpose of examination.

(5.) B agrees to buy of A twenty-five sacks of flour by sample. The flour
is delivered to B, who pays the price. B, upoa examination, finds it not equsl
to sample; B aftorwards uses two-sucks, and sells one. He cannot now ressiud
the consract and recover the price, but he is entitled to compensation from A
for any loas caused by the breach of warranty.

(c.{ ‘B makes two pairs of shoes for A by A’s order. When the shoes are
delivered, they do not fit A, A keeps both pairs for a day. He wears one
pair fora short timo in the house, and takes a long walk out of doors in the
other pdir, Ho muy rufuse to accept the first pair, but not the second. Bat he
may recover compeneation for any loss sustained by the defect of the second

pai,



15y CONTRACT. [1872 : Act IX.
Miscellaneons.

: refuse 119. When the seller sends to the
to %u?“if ;?ds not buyer goods not ordered with goods ordered,
orderdd are gent with the buyer may refuse to accept any of the
apods ordered. goods so sent, if there is risk or trouble in

separating the goods ordered from the goods
not ordered.

I linstration.

A orders of B specifio articles of china. B sends these articles to A ina
hamper with other articles of china which had not been ordered. A may refuse
to accept any of the goods sent,

Effect of wrongful re- 120. If a buyer wrongfully refuses to
fusal to accepl. accept the goods sold to him, this amounts
to a breach of the contract of sale.

121. When goods sold have been delivered to the buyer, the

Right of sellers as to re-  S€ller is not entitled to rescind the contract,

scission, on tailure of buyer  on the buyer’s failing to pay the price at the

topay price at time fixed.  time fixed, unless it was stipulated by the
contract that he should be so entitled.

122. Where goods are sold by auction, there is a distinct and

Sale and transfer of lots  separate sale of the goods in each lot, by

sold by auction. which the ownership thereof is transferred as
each lot is knocked down.

Eftect of use, by seller, 128. If, at a sale by auction, the sell-
of pretended biddings 10 er makes use of pretended biddings to raise
Taise price. the price, the sale is voidable at the option

of the buyer.

CHAPTER VIIIL.
Or INDEMNITY AND GUARANTEE.

124. A contract by which one party promises to save the
‘Conttact of indemnity other from loss caused to him by the conduct
defined. of the promisor himself, or by the conduct
of any other person, is called a “contract of
indemnity.” ‘

Illustration.
A contracts toindemnifﬁ B against the consequences of any procvedings

which C may take against B in respect of 8 certain sum of 200 rupees This
is a pontract of indemnity.
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185, . The promisee in a contract of indemnity, aciliy
. Righti of indemnity- .the scope of his authority, is entitle:
bolder when sued. cover from the promisor— ’

~ (1). ‘all damages which he may be compelled o
suit in respect of any matter to which the promise
applies;

2) all costs which he may be compelled to pay in ‘wafsuch
suit(if, in bringing or defend}i, it, he did nolia contravene the
orders of the promisor, and acted as it would have been prudent
for him to act in the absence of any contract of indemnjty, or if
the promisor authorized him to bring or defend the suit ;"

(3) all sums which he may have paid under the terms of any
compromise of any such suit, if the compromise was not contrary
to the orders of the promisor, and was one which it would have
been prudent for the promisee to make in the absence of any
contract of indemnity, or if the promisor authorized him to com-
promise the suit.

126. A “contract of guarantee” is a contract to perform the
“Contract of guarantee,’ promisq, or dischargp the liability, of a third
ssurety,* “principal debt. person in case of his default. The person
or,’ and ‘‘creditor, " who gives the guarantee is called the “surety”
the person in respect of whose default the
guarantee is given is called “the principal debtor,” and the person
to wham the guarantee is given is called the “creditor.” A gua-
rantee may be either oral or written. '

127. Anything done, or any promise made, for the benefit of

Consideration for gua- the principa.l debtor, may be a sufficient con-

mantee. sideration to the surety for giving the gua-
rantee.

ILllustrations.

{a.) B requests A to sell and deliver to him goods on oredit. A agrees to
do so, provided C will guarantee the payment of the price of the goods. O pro.
mises 60 guarantee the payment in consideration for C’s promise.

(b.) A sells and delivara goods to B. C sfterwards requesta A to forbear
to aue B for the debt for a year, and Xromim that, if he does so, C will pay for
them in default of payment by B. A agroes to forbear as requested. This is s
sufficient consideration for C's promise, ,

(¢.) A seclla aud delivers goods to B, C afterwards, without consideration,
agreos to pay for them in default of B. The agreement iz void.

‘ : 7 . 128, The liability of the surety is co-

Susety's Hability, extensive with that of the principal debtor,

: : nnless it is otherwise provided by the cons
tract. ’ ’
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Tlustration.
A guarantoes to B the payment of a bill of exchange by C, the acceptor.
The bill is dishonoured by C A is liable, not ouly for the amount of the bill,
but also for any interest and charges which may have become dus on it.

1280. A guarantee which extends to a
“Continuing guarantee.’  series of transaction is called a “continuing
guarantee.”

Tllustrations,

(a.) A, in consideration that B will employ C in collecting the rents of B's
zamindari, promisea B to be responsible, to the amount of 5000 rupees, for the
due oollection and payment by C of those rents. This ia a continuing guarantee,

(3.) A guarantees payment to B a tea-dealer, to the amonnt of £100, for
any ten he may, from time to time, supply to C. B supplies C with tea to above
the value of £100 and C pays B for it. Afterwards B supplies C with tea to the
valae of £200. O fails to pay The guarantes given by A was a continuing
guarantee, and he is accordingly liable to B to the extent of £100,

(c.) A guarantees payment to B of the price of five sacks of flour,to be
deliverad by B to C, and tobe paid for in a month B delivers five sacks to
C. C pays for them, Afterwards B delivers four sacks to C, which C does not
pay for. The guurantee given by A was not & continuing gnarintee, and ac-
cordingly he is not lisble for the price of the four sacks.

130. A continuing guarantee may at
any time be revoked by the surety, asto
future transactions, by notice to the creditor.

Revocation of continuing
goarantee.

Jllustrations,

(%) A, in consideration of B's discountii.g, at A'sreqnest, bills of cxchange
for C, guarantees to B, for twelve months, the due payment of all such bills to
the extent of 5,000 rupees, B discounts bills for C to the extent of 2,000 rupecs,
Afterwards, at the end of three months, A revokes the guarantee. This revo-
cation discharges A from all liability to B for any subsequent discount. But
A is liable to B for the 2,000 rupecs on default of (,!

(h) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all
the bills that B shall draw upon him. B draws upon C. C accepts the bill.
A gives notice of revocation. C dishonours the bill at maturity. A is liable
upon his guarantee.

131. The death of the surety operates, in the absence of any

Revocation of continuing contract to the contrary, as a revocation of

guarantee by surety’sdeath. g continuiug guarantee, so far as regards
future transactions,

132. Where two persons contract with a third person to under-
Liability of two persons» take a certain liability, and also contract
per(;ml:rilyl:i;ble, Dot tlff;ec_- with each other that one of them shall be
torser them that one shaji liable only on the default of the other, the
besurety on other's de- third person not being a party to such con-
fault. tract, the liability of each of such two .
sons to the third person under the first contract is not aﬂ'ecteggy
the existence of the second contract, although such third person
may have been aware of its existence.
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Tllustration,

A and B make & joint and several promissory note to C. A makes it, in
fact. as surety for B, and C knows this at the time when the unote is made.
The fact, that A, to the knowledge of C, made the note- as surety for B, is no-
answer t0 a suit by C against A upon the note.

188. Any variance, made without the surety’s consent, in the

) terms of the contract between the principal,

vg;i‘;*;'ﬁfte of suely by “debtor,"* and the creditor, discharges the

tms o1eomra  surety as to transactions subsequent to the
variance,

Illustrations.

{(a.) A becomes surety to C for B's conduct as a manager in ('s bunk. Afler-
wards, B and C contract, without A's consent, that B’s salary shall be raised,
and that he shall become liable for oue-fourth of the losses on overdrafts, B
allows a customer to overdraw, and the bank loses a sum of money. A is dis-
charg:d from his suretyship by the variance made without his consent, and is
not liable to make good this loss.

(5.) A guarantees C against the misconduct of B in an office to which B is
appointed %y C, and of which the duties are defined by an Act of Legislatuec.
By a subsequent Act, the nature of the office is materially altered. After.
wards B misconducts himself. A is discharged Ly the change from future
linbility under his guarantee, though the misgonduct of Bis in reapect of a
duty not affected by the later Act,

Sf.) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon
A’s becoming surety to C for B's duly accounting for moneys received by him
as such clerk. Afterwards, without A's knowledge or consent. C and B agree
that B should be paid by & commission on the goode sold by him, and not by a
fized salary, A is not liable for subsequent misconduet of B.

(d.) A gives to Ca continuing guarantee to the extent of 3,000 rupees for
any oil supplied by C to B on credit. Afterwards, B becomes embarrassed, and,
without the knowfedge of A B and C, contract that C shall continue to supply
B with oil for ready money. and that the {mgment shall be applied (o the then
existing debts between B aud C. A is not liable on his guarantee for any goods
supplied after this new arrangement.

(e.) C contracts to lend B, 5000 rupees on the first March. A guarantces
repayment. € pays the 5,000 rupees to B on the first January. A is discharged
from his liability as the contract has been varied, inasmuch as C might sue B
for the money before the first of March.

134. The surety is discharged by any contract between the
creditor and the principal debtor, by which

Discharge of surely by the principal debtor is released, or by any
g:“}’;e%'mfch"g” PPN act or omission of the creditor, the legal
consequence of which is the discharge of the

principal debtor.t '

»

* The word within quotations have been inserted by Act 24 of 1917,
t Beo ex, 39, b3, 64, 55, 62, 63, 67, 118, 120, supra.
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Tllustrations.

(a.) A gives a guarantee to C for goods to be sapplied by Cto B. C supp-
lics goods to B, and afterwards B becomes embarrassed, and contracts with his
creditors (including C) to assign to them his property in consideration of their
releasing him from their demands, . Here B is released from his debt by the
contract with C, and A is discharged from hia suretyship.

(b) A contracts with B to grow a crop of indigoon A’s land, and to deliver
it to B at a fixed rate and C guarantees A’s performance of this contract. B
diverts a steam of water which ie necessary for irrigation of A’s land, and
thereby provents him from raising the indige. C is no longer liable on his
guarantee

(c) A contracts with B for a fixed price to build a houee for B within a
stipulated time, B supplying the necessary timber. C guaranteces A's perfor-
mance of the contract, omits to supply the timber. C is discharged from
his suretyship.

185. A contract between the creditor and the principal debtor,

by which the creditor makes a composition

Discharge of surety when  with, or promises to give time to, or not to

creditor compounds ":":2; sue, the principal debtor, discharges the

{;‘"3})‘"‘;:,,:3;;;{ er. ™ surety, unless the surety assents to such
' contract.

Surety not discharged 136 Where a _con“ad' to give tlm? to
when agreement made with lh_e meCl_pal debtor is made b}.’ the creditor
third person to give time to with a third person, and not with the prin-
principal debtor. cipal debtor, the surety is not discharged.

1llustration.,

C, the holder of an overdue bill of exchange drawn by A as surety for B
aud uccepted by B, contracts with M to give time toB. A is not diecharged.

187. Mere forbzarance on the part of the creditor to sue the

. principal debtor, or to enforce any other
C'eg“‘”’s f°t'b=*;!ﬂ';°°"° remedy against him, does not, in the absence
:zfcl)_"“ not CISChTEC  of any provision in the guarantee to the

contrary, discharge the surety.

llustration.

B owcs to C a debt guarantesd by A. The debt becomes payable, € does
not suc B for a year after the debt has become payable, A is not discharged
from his suretyship.

188. Where there are co-sureties, a release by the creditor of

\ one of them does not discharge the others;
oo e s omere  neither does it free the surety so released
from his responsibility to the other sureties.*

* Sce s, 44, supra.
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139, If the creditor does any act which is incounsistent with

. the rights of the surety, or omits to do any
c,ﬁﬁg’: E‘ct"f,,"‘::;‘g,iﬁ,{ act which his duty to’ the surety requires
impairing surety's eventual him to do, and the eventual remedy of the
remedy. surety himself against the principal debtor
is thereby impaired, tae surety is discharged.

1llustrations.

{a.) B contracts to build & ship for C for a given sum, to be paid by ius-

talments as the work reaches certainstages, A becomes surety to C for B's due

rformance of the contract. C, without the knowledge of A, prepays to B the
ast two instalments, A is discharged by this prepayment.®

(b.) C.lends money to B on the security of a joint and saveral promissory
note made in O's favour by B, and by A, as surety for B, together with a bill
~of gale of ‘Bs furniture, which gives, power to C to sell the farniture, and apply
the proceeds in discharge of the note. Snbsequentl‘y, C eells the fuarniture, %nt,
owing to his misconduct and wilful negligence, only a small price is realized.
Ais sischnrged from liability on the note.

(¢.) A puts M 2s apprentice to B, and gives a gurantee to B for M's fidelity
B promises on his part that *he will at least once a month, see M make up the
cash, B omits to see this done as promised, and M embezzles. A is not hablo
to B on his guarantes. .

140. Where a guranteed debt has become due, or default of

Rights of suzely on pay- the principal debtor to perform a guaranteed

e oy performance, P&¥' duty has taken place, the surety, upon pay-

ment or performance of all that he is liable

for, is invested with all the rights which the creditor had against
the principal debtor.}

141. A surety is entitled to the benefit of every security
which the creditor has against the principal
debtor at the time when the contract of
suretyship is entered into, whether the surety
knows of the existence of such security or not ; and, if the creditor
loses or, without the consent of the surety, parts with such security
the surety is discharged to the extent of the value of the security,}

Surety’s right to benefit
of creditor’s securities.

Illustrations.

(a.) C agdvances to B, his tenant, 2,000 rupees on the gurantee of A, C
has also & further security for the 2,000 rupees by & mortgage of B's furniture.
B cancels the mortgage. B becomes insolvent, and C suses A on his gurantee,
A is discharged from liability to the amount of the valae of the farniture,

(3) C, a creditor, whoae advance to B is secured by a decree, receives also
a gurantee for that advance from A. C. sfterwards takes B's goods in exeeution
.undér the decree, and then, without the knowledge of A, withdraws the execn-
tion. A is discharged.

* Bea 8. 133, supra.
+ For example, the right {0 stop in transit,
3 See », 139, Supra.

e
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A0.) A, aspurety for B, makes & bond jointly with B to C, to secure a
loan from C to B. After-wards, C obtains from B a further security for the
same debt. Subsequently, C gives up the further security. A is not discharged.

‘149, Any guarantee which has been obtained by means of
Gusramtee obtained b mispresentation made by the creditor, or
‘migrepresentation invaitd.  With @ knowledge and assent, concerning a
a material part of the transaction, is invalid

Gussantce obtained b 143. Any guarantee which the creditor
concealment invaild, | obtained by means of keeping silence as to
a material circumstance is invalid.

Ilustrations.

(a.) A eugages B as clerk tu collect money for him. B fails to account for
some of his voceipls. and A, in consequence, cails upon him Lo furnish secarity
for his duly accounting : gives his guarantec for B's duly arcounting. A does
not acquaint C with B's previous conduct. B afterwards makes deﬁ\ult. The
guarantee js invalid. .

(») A guarantees to C payment for jirou to be supplied by himte B to
the amount of 2,000 tons B and C have privately agreed that B should pay five
rupees per tun beyond the market-price, such excess to be applied in liquidation
of an old debt. Ti);is agreement is concealed from A. A is not liable as a surety,

144  Where a person gives a guarantee upon a contract that
Guarantec on contract the creditor shall not act upon it until
that creditor shall not act apother person has joined in it as co-surety,
on it until co-surety joins.  the gnarantee is not vaild if that other per-
son does not join.*

145. In every contract of guarantee there is an implied prom-
i ) ~ ise by the principal debtor to indemnity the
dff:l"?'“d promise to in-  gyrety; and the surety is entitled to recover
ify surety. .
from the principal debtor whatever sum he
has rightfully paid under tie guarantee, but no sums which he has
paid wrongfully. -

Itlusrations.

(.) Bis indebted to C, and A is surety for the debt. C demauds payment
from A, nnd on his refusal sues him for the amount, A defends the euit, hav-
ing rensonable grounds for doing so, but he is compelled to me the amount of
the debt with costs. He can recover from B the amount paid by him for costs
as well as the principal debt.

(5.) Clends B a sum of money, abd A, at the request of B, accepts a bill of
exchnnfa drawn by B upon A, to secure the amount. C, the holder of the all,
dentands payment of it from A, and, on A’s refusal to pay, sues him upon "the
bill. A not having reasounable grmmds for so doing, defends the suit, and has
to pay the awount of the bill and costs, He can recover from B the amount of
the bill, but not the suw paid for coats, as there was no real ground for dgfend.-
ing the action. :

* See s, 33, Supre.,
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(c.) A guarantees to C, to the extent of 8,000 rupees, paymeat for rice to.be
supplied by O to B. C supplies to B rice to a less amount than $,000 rapess,
but obtaine from A payment of the sum of 2,000 rupees in vespact of the rice
supplied. A cannot recover from B mor8 than the price of the rice actmilly
sapplied.

148. Where two or more persons are co-sureties for the same -

L debt or duty, either jointly or severally, and
. .E:t':“"‘“el‘: liable to con-  whether under the same or different contr-
moute equatly. acts, and whether with or without the know-
ledge of each other, the co-sureties, in the absence of any contract
to the contrary, are liable, as between themselves, to pay each an
equal share of the whole debt, or of that part of it which remains
unpaid by the principal debtor.*

Tlustrations.

(a.) A, B, and C are sureties to 1) for the sum of 3,000 rupoes lent to E. E
makes default in paymenst. At I3, and C are liable, as between themaslves, to
pay 1,000 rupees each.

(5.) A, B, and C are sureties to D for the sum of 1,000 rupees lent to ¥, and
there 18 a contract between A, B, and C that A is to be responsible to the extent
of one-quarter, B to the extent of cunc-quarter, and C to the extent of one-half,
E makes default in payment, As between the sureties, A is liable to pay 250
rupees, B 250 rupees, and C 500 rupees,

147. Co-sureties who are bound in differ-

Liability of co-sureties ent sums are liable to pay equally as far

bound in difterent sums. as the limits of their respective obligations
permit.*

Illustrationas.

{a.) A, B, and C, as suretiea for D, enter into three several bonds, each in a
different penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000
rapees, C in that of 40,000 rupees, conditioned for D’s duly accounting to E. D
makes default to the extent of 30,000 rupees A, B, and C, are efich liable to
pay 10,000 rupees.

(b.) A, B, and C, as sureties for D, enter into three several bonds, esch in a
different penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000
rupees, C in that of 40,000 rupees, conditioned for D’s duly accounting to B. D
makes default to the extent of 40,000 rupees. A is liable to pay. 10,000 rupees,
and B and C 15,000 rupees each.

(e.) A, B, and Cas sureties for D, enter into three several bonds, sach in a
diffecent penalty namely, A in the penalty of 10,000 rupees, B in that of 20,000
rupoes, C in that of 40,000 rupees, conditioned for D's dulg acoounting to E* P
wmakes defanlt to the extent of 70,000 rupees. A, B, and O, have to pay each
the full penalty of his bend. ;
»

s e oo

* Bee 8. 43. supra.
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CHAPTER IX.
OF BAILMENT.

148. A “bailment” is the delivery of gouds by one person to
“Bailment.* ‘bailor,” and another for some purpose, upon a contract
‘bailee’ defined. that they shall, when the purpose is accom-
plished, be returned or otherwise disposed of according to the
directions of the persons delivering them. The person delivering
the goods is called the *'bailor.” The person to whom they are
delivered is called the “bailee.”

Eaplanation :—I1f a person, already in possession of the goods
of another, contracts to hold them as a balee, he thereby becomes
the bailee, and the owner becomes the bailor, of such goods al-
though they may not have been delivered by way of bailment.

149. The delivery to the bailee may be made by doing any-
. : thing which has the effect of putting the
bail
.,23‘;,""’ to bailee how goods in the possession of the intended
bailee or of any person authorized to hold
them on his behalt.

150. The bailor is bound to disclose to the bailee faults in
Bailor's duty to disclose the goods bailed, of which the bailor is aware
faults in goods bailed. and which, materially interfere with the use
of them, or expose the bailee to extra-ordinary risks; and if he
does not make such disclosure, he is responsible for damage
arising to the bailee directly from such faults,

If the goods are bailed for hire, the bailor is responsible for
such damage whether he was or was not aware of the existence of
such faults in the goods bailed.

Tlustrations,

. (a.) A lendsa horse, which he knows to be vicious,to B. He does not dis-
close the fact that the horse is vicious. The horse runs away, B is thrown and
injured. A isresponsible to B for damages sustained.

(3) A hireza carrisﬁg of B. The carriage is unsafe, though B is not aware
of it, and A is injured is reapomsible to A for the injury.

151. In all cases of bailment the bailee is bound to take as

much care of the goods bailed to him as a

bgﬁ:: to be taken by man of ordinary prudence would, under

- similar circumstances, take of his own goods
of the same balk, quality, and value as the goods bailed.*

* Ae to ruilway contraets, see the Indian Railway Act, (1X. of 1890), s. 72.
. al;o as to liability of common carviers, sece 8. 8 of the Carriers Aot (III.
of 1895
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162. The bailee, in the absence of any special contract, is not
. . responsibile for the loss, destructiorigr deter-
o e Moo acg! ioration of the thing bailed, if the bt taken
' the amount of care of it described in, section

151,
Termination of bailment 1B88. A contract of bailment is voidable
by bailee’s act inconsistent at the option of the bailor if the bailee does
with conditions. any act with regard to the goods bailed, in
consistent with the condition of the bailment,
Tllustration,
A lets to B, for hire, a horse for his own t#ing. B drives the hor<e in his

carriage. This is, at the option of A, o termination of the bailment.

154. I[fthe baijlee makes any use of the goods bailed, which
Liability of bailee making is not according to the conditions of the bail-
unauthorized use of goods ment, he is liable to make compensation to
Lailed. the bailor for any damage arising to the
goods from or during such use of them, )

1lustrations.

) A lends a horse to I} for his own viding only. I3 allows C, & member
of his family, to ride the horse. C rides with care, but the horse accidentally
falls, and is injured. B is Liable to make aompensation to A for the injury done
to the horse.

. (%) A hires a horse in Calcutta from B expressly to march to Benares, A
rides with due care, but marches to Cuttack instead. The horse accidentally
falls, and is injured. A is liable to make compensation to B for *he injury to
the lLorse.

1565. [f the bailee, with the consent of the bailor, mixes the

Effect of mixture, with goods of the bailor with his own goods, the

bailor's consent of his bailor and the bailee shall have an interest,

goods with bailees, in proportion to their respective shares, in
the mixture thus produced.

156. If the bailee, without the consent of the bailor, mixes
Effcct of mixture, with. the goods of the bailor with his own goods,
out bailor's consent, when and the goods can be <eparated or divided,
the goods can be separated.  the nroperty in the goods remains in the
parties respectively ; but the bailee is bound to bear the expense
of separation or division, and any damage arising from the mixture.

Tllustration.

A bails 100 bales of cotton marked with a particular mark te B. B, with-
out A’s consent, mixes the 100 bales with other bales of his own, bearing a
differeht mark, A is entitled to have his 100 bales returned, and B is boung to
bear all the expense inourred in the separation of the bales and any other in-
dividaal damage.

S. 149
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157. If the bailee, without the consent of the bailor, mixes
Effect of mixture, with the goods of the bailor, with his own goods,
out bailor's consent when in such a manner that it is impossible to
the e§°°d' cannot be sepa-  geparate the goods bailed from the other
ratecs goods, and deliver them back, the bailor is
entitled to be compensated by the bailee for the loss of the goods.

1llustration.

A bails a barrel of Cape flour, worth Rs. 45 to B. B, without A's consent,
mixes the flour with country flour of hisown, worth only Rs. 26 a barrel. B.
must compensate A for the loss of his flour.

188. Where, by the conditions of the bailment, the goods are
Repayment by lailor of tO be kept or to be carried, or to have work
necessary expenses. done upon them by the bailee for the bailor,
and the bailee is to receive no remuneration, the bailor shall repay
to the bailee the necessary expenses incurred by him for the pur-
pose of the bailment.

159. The lendor of a thing for usemay at any time require
Kestorztion ot goods lent  its return, if the loan was gratuitous, even
gratuitously. though he lent it for a specified time or pur-
pose. But, if, on the faith af such loan made for a specified time
or purpose, the borrower has acted in such a manner that the return
of the thing lent before the time agreed upon would cause him loss
exceeding the benefit actually derived by him from the loan, the
lender must, if he compels the return indemnify the borrawer for
the amount in which the loss so occasioned exceeds the benefit so
derived.*

160. Itis the duty of the bailee to return or deliver, according
Return of gouds bailed to the bailor’s directions, the goods bailed,
on expiration of time orac-  without demand, as soon as the time for
complishment of purpose. — which they were bailed has expired, or the
purpose for which they were bailed has been accomplished.t

161. 1f, by the fault of the bailee, the goods aré not returned,

Bailec's  responsibitity delivered, or tendered at the proper time, he

when goods are not duly iS responsible to the bailor for any loss, des-

returned. truction, or detrioration of the gods from
that time.}

Termination of gratnitous 183. A gratuitous bailment is termi-
bailment by death, ted by the death either of the bailor or of the
bailee ‘

* See Stery, Baslments §. 258,

T But se0 ss. 24, 158, supra, and 170, infra, to the provisions of which this
section must be subject,

1 As torailway contracts, see the Indian Railways Act (IX. of 1890),s. 73.
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183. In the absence of any contract to the contrary, the
Bailor entitled to increase  bailee is bound to delivor to the bailor, or
or profit from goods bailed.  according to his directions, any increase or
profit which may have accrued from the goods bailed.

Lilustration,

A leaves a cow in the custody of B to be taken oare of, The cow has & calf
B is bound to deliver the calf as well as the cow to A.

184. The bailor is responsible to the bailee for any loss which
o o the bailee may sustain by reason that the
bf.“‘“s responsibility to  bajlor was not entitled to make the bailment,
ilee. . . .
or to receive back the goods, or to-give direc-
tions respecting them.

165. If several joint owners of goods bail them, the bailee

may deliver them back to, or according to

Bailment by several joint the, directions of, one joint owner without

owners. the consent of all, in the absence of any
agreement to the contrary,

- 166. If the bajor has no title to the goods, and the bailee,

in good faith, delivers them back to, or

Bailee not responsible on  2ccording to the directions of, the bailor,

:ﬁ-l'ie'"'efyf? bailorwithout  the bailee is not responsible to the owner
inrespect of such delivery.*

167. If a person, other than the bailor, claims goods bailed,

. . he may apply to the Court to stop the deli-

cﬁ;gm};;g‘gogé‘s"&.l herson  very of the goods to the bailor, and to de-
red cide the title to the goods.

168. The finder of goods has no right to sue the owner for
compensation for trouble and expense volun-
Right of finder of Y~oods ; tarily incurred by him in preserve the
. e goods and to find out the owner ; but he
may retain the goods against the owner until he receives such
¢ . compensation ; and, where the owner has
ward ofied, " Pecific re- offered a specific reward for the return of
goods lost, the finder may sue for such re-

ward, and may retajp the goods until he receives it. }

169. When a thing, which is commonly the subject of
- . sale, is lost, if the owner cannot, with rea-
m\g/nh‘;n of,“i?é‘éf.‘?‘;‘ﬁl’i;{m' sonable diligence, be found, or if he refuses,
upon demand, to pay the lawful charges

of the éinder, the finder may sell it—

* Sge tho Indian Evidence Ach (1. of 1872), 8. 117.
T See Story, Buslments, § 1216,
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(1) when the thing is in danger of perishing or of losing the
greater part of its value ; or,

*(2) when the lawful charges of the finder in respect of the
thing found amount two-thirds of its value. *

170. Where the bailee has, in accordance with the purpose of

the bailment, rendered any service involving

Bailee's particular lien. the exercise of labour or skill in respect of

the goods bailed, he has, in the absence of a

contract to the contrary, a right to retain such goods until he rec-

eives due remuneration for the services he has rendered in respect
of them.

Tlustrations.

(a.) A delivers « rough diamond to B, a ‘jeweller, to be cut and polished,
which is acoordingly done. B is entitled to retain the stone till he is paid for
the services he has rendered, ,

(3.) A gives cloth to B, a tailor, to make into a coat. B promises A to deli-
ver the coat as sount s it is finished, and to give A three months' credit for the
price. B ie not entitled to retain the coat uatil he is paid.

171. Bankers, factors, wharfingers, attorneys of a High Court,

' _ and policy brokers may, in the absence of a

ra(fi?r'l”i'hlffé’ngi ankers,  contract to the contrary, retain, asa securi-

neys, and policy-brokers.  ty for a general balance of account, any

goodst bailed to them ;{ but no other persons

have a right to retain, as a security for such balance, goods bailed
to them, unless there is an express contract to that effect.§

Bailments of Pledges.

173. The bailment of goods as security for payment of a debt
or performance of a promise is called “ple-
dge.” The bailor is in this case called the
“pawnor.” The bailee is called the “pawnee.”

“Pledge,” “pawnor,*! and
“pawnee* defined,

178. The pawnee may retain the goods pledged, not only for
Pawnee's right of re- payment of the debt or the performance of
tainer. the promise, but for the interest of the aebt,
and all necessary expenses incurred by him

in repect of the possession or for the preservation of the goods
pledged.

* New York Civil Code, § 943.
t Whether Lelonging to the bailor or not.
f Assuch?

§ As to the lien of aﬁc:zt. 8. 221, énfra.  As to the lien of Railway Adminis-
trution, soe the Indian Railways Act (IX, of 1890) s. 56.
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174 The pawnee shall not, in the absence of a contract to

) that effect, retain the goods pledged for any

P :;‘;‘:”:egrgg“is? relain Jor  debt or promise other than the debt or pro-
that for which goods pledg- Mise for which they are pledged, but, such
ed, o contract, in the absence of anything to the
Presumption in case of contrary, shall be presumed in regard to su.

bs tad 5,
subsequent advaces bsequent advances made by the pawnee.

. 175. The pawnee is entitled to receive
lr‘;z:’&}:::’y"fi‘;;:;s‘e"s ¢x from the pawnor extraordinary expenses
curred. incurred by him for the preservation of the

goods pledged.

176. [f the pawnor makes default in payment of the debt, or
Pawnee’s rights where  performancc, at the stipulated time, of the
pawnor makes default. promise in respect of which the goods were
pledged, the pawnee thay bring a suit against the pawnor upon
the debt or promise, and retain the goods pledged as a collateral
security ; or he may sell the thing pledged on giving the- pawnor
reasonable notice of the sale.

1f the proceeds of such sale are less than the amount due in
respect of the debt or promise, the pawnor is still liable to pay the
balance. If the proceeds of the sale are greater than the amount so
due, the pawnee shall pay over the surplus to the pawnor.

177. If a time is stipulated for the payment of the debt, or
_ performance of the promise, for which the
Defg“l“"g pawnor's right  pledge is made, and the pawnor makes
to redeem. default in payment of the debt or perfor-
mance of the promise at the stipulated time, he may redeem the
goods pledged at any subsequent time before theactual sale of
them ; but he must, in that case, pay, in addition, any expenses
which have arisen from his default.

178. A [person who is[in possession "of any goods or of

any bill of lading, dock-warrant. ware-

Pledge by possessor of hoyge.keeper’s certificate, wharfinger’s certi-
*goods or of documentary fi .

title to goods. cate, or warrant or order for delivery,

or any other document of title to goods,

may make a valid pledge of such goods or documents; Provided

that the pawnee acts in good faith, and under circumstances which

are not such as to raise a reasonable presumption that the pawnor

is acting improperly,
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Provided also that such goods or documents have not been
vbtained from their lawful owner, or from any person in lawful
custody of them, by means of an offence or fraud-*

179. Where a person pledges goods in which he has only a
Pledge where pawnor has  limited interest, the pledge is valid to the
only & limited interest. extent of that interest,

Suits by Bailees or Bailors against Wrong-doers.

180. If a third person wrongfully deprives the bailee of the

use or possession of the goods bailed, or

Sujt by bailor or bailee  does them any injury, the bailee is entitled

against wrong-coer. to use such remedies as the owner might

have used in the like case if no bailment had been made ; and

either the bailor or the bailee may bring a suit against a third
person for such deprivation or injury.

Apportionment of relie _ 181. Whatever Is obtained by way of
ot compensation obtained relief or compensation in any such suit shall,
by such suit. as between the bailor and the bailee, be
dealt with according to their respective interests.

CHAPTER X.
AGENCY,
Appaintment and Authority of Agents.

182. An ‘agent’ is a person employed to do any act for

_ another,} or to represent apother in dea-

“Agent“ and ‘princi- Jings with third persons, The person for

pal® defined. whom such act is done, or who is so repre-
sented, is called the ‘principal.”

183. Any person who is of the age of majority according
to the law to which he is subject, and who

Who may employ agent.
© may employ age is of sound mind, may employ an agent.}

184. As between the principal and third persons, any person
may become an agent ; but no person who
is not of the age of majority and of sound
mind can become an agent, so as to be responsible to his pnnclpal
accordmg to the provisions in that behalf herein contained,

-

Who may be an agent.

* Cf the Factors Act (5 & 6 Vlct c, 39), ss. 1 and 3.

t Cf, 5. 225, infra. As to the effect of an agent’s fraud, sve s. 17, supfa ;
and s. 238, infra.

1 Cf. 5. 1), supra.
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Consideration not neces- 1858. No consideration is necessary to
ary. create an agency.

Agent’s authority may be 188. The authority of an agent ma
expressed or fmplied. be expressed or implied.* i

187, An authority is said to be express when it is given by
Definition of express and words spoken or written. An authority is
implied authority. said to be implied when it is to be inferred
from the circumstances of the case ; and things spoken or written,
or the ordinary course of dealing, may be accounted circumstances
of the case,

Hllustration,

A owns a shop in Serampore, living himself in Cilcutta, and visiting the
shop occasionally. The shop is managed by B, aud he is in the habit of ordering
goods from C in the name of A for the purposes of the shop, and of peying for
them out of A’s funds with A’s knowledge. B has an implied authority from
A to order goods from C in the name of A for the purposes of the shop.

188. An agent, having an authority to do an act, has autho-
_Extent of agent’sauthor.  rity to do every lawful thing which is neces-
ity. saty in order to do such act.

Ar agent having an authority to carry on a business has
authority to do every lawful thing necessary for the purpose, or
usually done in the course of conducting such business.

Tllustrations.

(a.) A is employed by B, residing in London, to récover at Bombay a debt
due to B. A may adopt any legal process necessary for the purpose of recover-
ing the debt and may give a valid discharge for the same,

(b.) A constitutes B his agont to carry on his business of 4 ship-builder. B
may purchase timber and other materials, and hire workmen, for the purpose
of carrying on the business.

189. An agent has authority, in an emergency, to do all such
Agent’s authority in an  acts for the purpose of protecting his prin-
emergency. cipal from loss as would be done by a
person of ordfnary prudence in his own case, under similar

circumstances.}
Tliustrations.

(a.) An agent for sale may have goods repaired if it be nessary.

(b.) A coasigna provisions to B at calcatta, with _dlroctiona to send them
immediately to C at Cuttack, B may sell the provisions at Caloutta, if they
will not bear the journey to Cuttack without spoiling.

* ot see the Indien Registration Act (XVI. of 1908), aud the Code of
Civil Procedure (Act V. of 1908).
+ But see s, 214, infra,
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Sub-Agents,

190. An agent cannot lawfully employ another to perform
When agent cannot dele-  acts which he has expressly or impliedly.
gate. undertaken to perform personally, unless by
the ordinary custom of trade a sub-agent may, or, from the nature
of the agency, a sub-agent must be employed.

191. A “sub.agent” is a person em-

““Sub-agent”? defined. ployed by, and acting under the control of,
the original agent in the business of the™
agency.

192. Where a sub-agent is properly appointed, the principal
Representation of princi- is, so far as regards third persons, represent-
pal by snb-agent properly ed by the sub-agent, and is bound by, and
appointed. responsible for, his acts, as if he were an,
agent originally appointed by the principal.

Agent’s responsibility for The agent is responsible to the princi-
sub-agent. pal for the act of the sub agent.

Sub-agent's  responsibi- The sub-agent is responsible for his
lity. acts to the agent, but not to the principal,

except in cases of fraud or wilful wrong.

193. Where an agent, without having authority to do so, has
Agent's responsibility for  appointed a person to act as a sub-agent,
sub-agenl appointed with- the agent stands towards such person in the
out anthority. relation of a principal to an agent, and is
responsible for his acts both to the principal and to third person s
the principal is not represented by, or responsible for the acts of

the persons so employed,* nor is that person responsible to the
principal,

194. Where an agent. holding an express or implied autho-
Relation between princi- Fity to name another person to act for the
paolin:u:idbpersun duly ap- principal in the business of the agency, has
i o’;:g:::}f° 81" named another person accordingly,” such

person is not a sub-agent, but an agent of
the principal for such part of the business
of the agency as is entrusted to him.,

Lllustrations.

(a.) A directs B, his solicitor, to sell his estate by auction, and to emiploy an
auctioneer for the gurpose. B names C, an auctioneer, to conduct the sale. €
is not a sub-agent, but is A’s agent for the conduct of the sale. ‘

*Unless, of eourss, he ratifies them.—See s, 198, infra.
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(b) A acthorizes B, a merchant in Caloutta, to recover the moneys due to
A from C & Co. B instructs D, a solicitor, to take legal proceedings against
C & Ca., for the recovery of the morey. D is not a sub-agent, but s solicitor
for A.

185. In selecting such agent for his principal, an agent is
Agent's duty in naming bound to exercise the same amount of dis-
such person. cretion as a man of ordinary prudence
would exercise in his own case; and, if he does this, he is not res-
ponsible to the principal for the acts or negligence of the agent
so selected.

1llyatrations.

(@) A instructs B, a merchant, to buy a ship for him, B smploys a ship-
surveyor, of good reputation to choose a ship for A. The sutveyor makes the
choice negligently, and the ship turns out to be unseaworthy, and is lost, B is
not, but the surveyor is, responsiple to A,

(h) A consigns goods te B, a merchant, for sale. B, in due course, employs
an auctioncer in good credit to sell the goods of A, and allows the auctioneer
to receive the proceeds of the sale. The auctioneer afterwards becomes insol-
vent without having accounted for the proceeds. B is not respongible to A for
the proceeds.

Ratification.

198. Where acts* are done by one person on behalf of another,
but without his knowledge or authority, he

Right of person as to acts .
i may elect to ratify or to disown such act.

done for Lim without his

autbority. If he ratify them, the same effects will follow
Lffect of ratification. as if they had been performed by his au-
thority.

197. Ratification may be expressed
or may be implied in the conduct of the
person on whose behalf the acts are done,

Ratification may be ex-
pressed or implied.

Illustrations,

(a.) A, without authority, buys goods for B. Afterwards B sells them to
C on his own account. W's conduct implies a ratification of the purchase wade
for him by A.

() A, without B's authority, lends B's money to C, Afterwards B acoepts
interest on the money from C. B's conduct implies a ratifieation of the loan,

198. No valid ratification can be made
by a person whose knowledge of the facts
of the case is materially defective,

Knowledge requisite to
valid ratification.

" 199. A person ratifying any unauthpr-
Efiect of ratifying. mnav-  j;ed act done on his behaif ratifies the wm

thorized act formi L . R
of'a transaction. = T~ of the transaction of which such act form

a part,
S. 147
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200. An act done by one person on behalf of another, without
such other person’s authority, which, if done
gﬂtiﬁmﬁm of 9““1:9'5 with authority, would have the effect of sub-
:f:m'nc} cannot injore thir€  secting a third person to damages, or of
terminating any right or interest of a third

person, cannot, by ratification, be made to have such effect.

Tltustrations.

(a) A, not being anthorized thersto by B, demands, on behalf of B, the .
delivery of a chattel, the property of B, from C, who is in session of it,
This demand cannot be ratified by B, 8o as to make C liable for damages for
his refusal to deliver. .

(3.) A holds a lease from B, terminable on three months’ notice. C, an
nnsuthorized person, gives notice of termination to A. The notice cannot be
ratified by B, 80 as to be binding on A,

Revocation of Authority.

201. An agency is terminated by the principal revoking his

. authority ; or by the agent renouncing the
business of the agency ; or by the business
of the agency being completed ; or by either the principal or agent
dying or becoming of unsound mind ; or by the principal being
adjudicated an insolvent under the provisions of any Act for the
time being in force for the relief of insolvent debtors.*

Termination of agency.

202. Where the agent has himself an interest in the property

which forms the subject-matter of the agency,

Termination of agency the agency cannot, in the absent of an ex-

mhfgé):sfﬁ;;'::r“" Inferest press contract, be terminated to the prejud-
ice of such interest.

Ttlustrations.

(a). A gives authority to B to sell A’s land, and to pay himself, out of the
proceeds, the debts due to him from A. A cannot revoke this authority, nor
can it be terminated by his insauity or death,

(2.) A consigns 1,000 bales of cotton to B, who has made advances to him
on such cotton, and desires B to sell the cotton, and to repay himaelf out of the
price the amount of his own advances, A cannot revoke this authority, nor is it
terminated by his insanity or death,

203. The principal may, aave as is otherwise provided by
When principal may re- the last preceding section, rovoke the au-
voke agent's authority, thority given to his agent at any time before
the authority has been exercised so as to bind the principal.

* That is, lawful pots,
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204. The principal cannot revoke the aunthority given to his
Revocation where author- agent after the anthority has been partly
ity bas beenpartly exercised-  exercised, so far as regards such acts and
obligations as arise from acts already done in the agency.

{lustrationa.

{a.) A authorizes B to buy 1,000 bales of cotton on account of A, aud to
pay for it out of A’s moneys remaining in B’s hands. B buys 1,000 bales of
cotton in his own name, s0 as to make himself personally liable for the price.
A cannot revoke B's authority so far as regards payment for the cotton.

(5.) A authorizes B to buy 1,000 bales of cotton on account of A, and to
pay for it out of A’s moneys remaining in B's hands, B buys 1,000 bales of
cotton in A’s name, und 50 a8 not to render himself personally liable for the
price. A can revoke B's authority to pay for the cotton.

2056. Where there is an express or implied contract that the
Compensation for revo. 3gency should be continued for any period
cation by principal or re- of time, the principal must make compensa-
nunciation by agent. Lion* to the agent, or the agent to the prin-
cipal, as the case may be, for any previous revocation or renuncia-
tion of the agency without snfficient cause.

208. Reasonable notice must be given of such revocation or
Notice of revocation or renunciation; otherwise the damage thereby
renunciation. resulting to the principal or the agent, as
the case may be, must be made good to the one by the other.

Revocation and renuncia- 207. Revocation and renunciation may
tion may be expressed or be expressed or may be implied in the con-
implied. duct of the principal or agent respectively.

Illustration.

. A empowers B to let A’s houso. Afterwards A lets it,himself. This is an
implied revocation of B's authority,

208. The termination of the authority of an agent does not,
When  termination of SO far as regards the agent, take effect
agent’s authority takes ef. before it becomes known to him, or, so far
{i‘i: ;S to agent, and as to  as regards third persons, before it becomes
persons. known to them, '

Lilustrations.

. (a.) A directs B 10 sell goods for him, and agrees (0 give B fve per cent.
commission on the price fetched by the goods, A afterwards, b,y letter, revokes
B’s authority. B, after the letter ia sent, but before he receives it, sells the
goods for 100 rupees. The salo is bindiug on A, and B is entitled to five rupees
as his commission,

® o0 8, 73, supra.
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(5.) A, at Madras, by letter, directs B to sell for him some cotton lyiag in
n warchouse in Bombay, and afterwards, by letter, revokes bis authority to
sell, and directs B to send the cotton to Madras, B, after receiving the second
letter, enters into a contract with C, who knows of the first letter, but not of
the second, for the sale to him of thecotton. C pays B the money, with which
B absconds. O’z payment is good as against A,

(c.) A directs B, his agent, to pay certain money to C. A dies, and D
takes out probate to his will, B after A’s death, but before hearing of it, pays
the money to C. The payment is good as against D, the executor,

209. When an agency is terminated by the principal dying
AgenUs duty on termin- Of becoming of unsound mind, the agent is
ation of agency by princi- bound to take, on behalf of the representa-
pal’s death or insanity. tives of his late principal, all reasonable

steps for the protection and preservation of
the interests entrusted to him.

210. The termination of the authority of an agent causes the
Termination of sub- termination (subject to the rules herein con-
agent’s authority. tained regarding the termination of an
agent’s authority) of the authority of all sub-agents appointed by
him.

Agents Duty to Principal.

211. An agent is bound to conduct the business of his prin-
Agent's duty in conduct-  €ipal according to the directions given by
ing principai’s business. the principal,* or, in the absence of any
such directions, according to the custom which prevails in doing
business of the same kind at the place where the agent eonducts
such business. When the agent acts otherwise, if any loss be sus-
taired, he must make it good to his principal, and, if any profit
accrues, he must account for it,

Jllustrations.

(@) A, an agent engaged in cavrying ou for B a lLusiness, in which it is
ths custom to invest from time to time, at interest, the moneys which may be
in hand, omits to make such investment. A must make good to B the intercst
usnally obtained by such investments.

(b.) B, a broker, ip whose business it is not the custom to sell on credit,
sells goods of A or: credit to C, whose credit at the time was wery high, C,
before payment, becomes insolvent. B must make good the Joss to A.

212. An agent is bound to conduct the business of the agency
Skill and ditigence re- With as much skill as is generally possessed
quired from agent. by persons engaged in similar business, un-
less the principal has notice of his want of skil. The agent is
always bound to act with reasonable diligence, and to use such
skill as he possesses ; and to make compensation to his principal

* But see s. 189 supra.
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in respect of the direct consequences of his own neglect, want of
skili, or misconduct, but not in respect of loss or damage which
are indirectly or remotely caused by such neglect, want of skill, or
misconduct,

Illustrations,

(a.} A, amerchant in Calcutta, has an agent, B, in London, to whom a sum
of money it paid on A’s account, with orders to remit. B retaius the money
for a considerable time. A, in cousequence of not receiving the money, becomes
insolvent. B ia liable for the money and interest from the day on which it
ought to have been prid, according to the usual rale, and for any further direct
loss—as 4 ¢., by variation of rate of exchange—but not further,

0.y A, an agent, for the aale of goods, having authority to sell on credit,
solls to B on credit, without making the proper and usual enquiries as to the
solvency of B. 3, at the time of such eale, is insolvent. A must make com-
pensation to his principal in respect of any loss thereby sustained.

(r.) A, an insurance-broker, employed by B to effect an insurance 0On a ship,
omits to see that the usual clauses ure inserted in the policy. The ship is after-
wards lost, In consequence of the owmission of the c‘ausus nothing can be re-
covered from the under-writerg, A 18 bound to make good the loss to B.

(d.) A, a merchant in England, dircots B, his agent at Bombay, who accepts
the agency, to send him 100 bales of cotton by a certain ship. B, having it in
his power to send the cotton, omits to do so. The ship arrives safely in
England, S8oon after her arrival, the price of cotton rises. Bis bound to make
good to A the profit which he might have made by thc 100 bales of cotton at
the time the ship arrived, but not any profit he might have mads by the subse-
fluent rise.

218. An agent is bound to render
proper accounts to his principal on demand.

214 It is the duty ofan agent, in case of difficulty, to use
Agent's duty o commu- all reasonable diligence in communicating
nicate with principal, with his principal, and in seeking to obtain
his instructions *

Agent’s accounts.

2156. If an agent deals on his own account in the business of
Wight of principal when Of the agency, without first obtaining the
agent deals, on hisownac- consent of his principal, and acquaintiug
count, in business of agency  him with all material circumstances which
without principal’s consent.  haye come to his own knowledge on the
subject, the principal may repudiate the transaction, if the case
shows either that any material fact bas been dishonestly concealed
from him by the agent, or that the dealings of the agent have been
disadvantageous to him.

1. lustrations.

(a) A directs B to sell A’s estate. B buys the estate for himself in'the
name of C. A, on discovering that B has bought the estate for himself, may
repudiate the sale, if he can show that B has dishonestly concealed any waterial
fact, orthat the sale has been disadvantageous to him.

et

* Sees, 189, supra.



1174 CONTRACT., {1852 : Act 1X.

{b.) Adirects B tosell A's estate. B, on losking over the estate before
seliing it, inds « wine on the estate which is unkaown to A. B informs A that
he wishea to buy the eatate for himself, bui conceals the discovery of the mine,
A allows B to buy in ignorance of the existence of the mine. A, on discover
ingthat B knew of the mine at the time he bought the estats, may sither
repudiate or adopt the sale at his option,

216. Ifan agent, without the knowledge of his principal,
brinsinals sieht (o § in the business of the agency on his own
ncapal’s ngh 0 hene H . H
6t gainod by agent deating account instead of on account of his prin
on his own acceunt in busi.  Cipal, the principal is entitled to claim from
ness of agency. the agent any benefit which may have result-

ed to him from the transaction,

Tllustsation.

A directs B, his ageut, to buy a certain house for him, B {ells A it cannot be
bought, and buys the house for himself. A may, on discovering that B has
bought the house, compel him to sell it to A at the price he gave for it.

217. An agent may retain * out of any sums received on deals
Agent's right of retainer account of the principal in the bqsiness pf
out of sums received on the agency, all moneys due to himself in
principal’s account. respect of advances made or expenses pro-
perly incurred by him in conducting such business, and also such
remuneration as may be payable to him for acting as agent.

218. Subject to such deductions, the
Agent's duly Lo pay sums  agent is bound to pay to his principal all
received for prmcipal. sums received on his account.

219. In the absence of any special contract, payment for the
When agent’s remunera- performance of any act is not due to the
tion Lecomes due. agent until the completion of such act; but
an agent may detain moneys received by him on account of goods
sold, although the whole of the goods consigned to him for sale
many not have been sold, or although the sale may not be actually
complete.

220. An agent, who is guilty of misconduct in the business
Agent not entitied to re.  Of the agency,® is not entitled to any remu-
muneration for business mneration in respect of that part of the busi-
misconducted. ness which he has misconducted.

Tllustrations.

(a.) A employs B to recover 1,00,000 rupees from G, and to lay it out on
good security. B recovers the 1,00,000 rupees, and lays oat 90,000 rupees on
good security, but lays out 10,000 rupees on security which be ought to have

— [

* See u, 221, infra.
1 See sa, 195, 211, 212, 213, 214, 218, swpru,
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known 0 be bad, whereby A loses 2,000 rupees, B is entitled to remuneration
for recavering the 1,00,000 rupees and for investing the 90,000 rupees. He is
not entitled to sny remuneration for investing the 10,000 rupees, and he must
make good the 2,000 rupees to B. :

() A employs B to recover 1,000 rupees from C. Througk B’s misconduot
the money is not recovered. B is entitled to no remuneration for his services,
and muat make good the loss.

221. In the absence of any contract to the contrary, an agent
Agent’s lien on principai’'s 15 entitled to retain goods, papers, and other
property. property, whether moveable or immoveable
of the principal received by him, until the amount due to himself
for commission, disbursements, and services in respect of the same,
has been paid or accounted for to him.*

Principal's Duty to Agend.

222. The employer of an agent is bound to indemnify him

ent to be indemnifed Aagainst the consequences of all lawful acts
against consequence of done by such agent in exercise of the au-
lawful acts. thority conferred upon him,

Ilustrations,

(a.) B, at Singapur, under instructions from A, of Caleutta, contracts with
C to deliver ceitain goods to him. A does not send the goods to B, and C snes
for breach of contract. B informs A of the suit, and A anthorizes him to
defend the suit, B defends the suit, and is compelled to pay damages and costs,
and incurs expenses. A is liable to B for such damages, costs, and expenses.

(b.) B, a broker at Calcutta, by the orders of A, a merchant there, contracts
with C for the purchase of 10 casks of oil for A. Afterwards A refuses to
reccive the oil, and C esues B.Y B informs A, who repudiates the contract
altogether. B defends, but unsuccessfully, and has to pay damages and costs,
and incats expenses. A is liable to B for such dammages, costs, and expenses.

223. Where one person employs another to do an act, and
Agent to be indemnified the agent does the act in good faith, the
against consequences of acts  employer is liable to indemnify the agent
done in good faith. against the consequences of that act, thought
it cause an injury to the rights of third persons,

Tllustration,

(a.) A, adecree-holder, and entitled to execution of B’s goods, requires the
officer of the Court to size certain goods representing them to be the goods of B.
The officer seizes the goods, and is sued by C, the true owner of the goods. A
is liable to indemnify the officer for the sum, which he is compelled to pay to C,
in consequence of obeying A’s directions.

* As to the general lien of an agent who is a banker, factor, attorney, or
. policy-bfoker, gee s, 171, supra,

+ It mast be assumed that the disclosed principal could not be sued, see s,
230, infra.
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(b} B, st the request of A, sells goods in Lhe possession of A, bub which A
had no right to disposs of. B does not know this, and hands over the . proceds
of thesaleto A. Afterwards, C, the trues ownser of the goods, sues B, and
recovers the value of the goods and costs. A is liable to indemnify B for jwhat
he has been compelled to pay to C, and for B’s own expenses.

224. Where one person employs another to do an act which

Non-liabiliay of employer i criminal, the employer is not liable to the

of agent todoacriminal act.  agent, either upon an express or an implied
promise, to indemnify him against the consequences of that act.*

Illustrations.

{a.) A employs B to beat C, and agrees to indemnify him against all conse-
quences of the-act. A thereupon beats C, and has to pay damages to C for so
doing. His not liable to indemnify B for those damages.

(b.) B, the proprietor of a namﬂmper, publishes, at A’s requeat, a libel upon
C in the paper, and A agroes to inderanify B against the consequences of the
publication, and all costs and damages of amy action in rospect thereof. B is
sued by C, and has to pay damages, and also ineurs expenses. A is not liable to
B apon the indemnity.

Compensation to agent 225. The principal must make com-
for injury caused by prin-  pensation to his agent in respect of injury{
cipal’s neglect. caused to such agent by the principal’s neg-

lect or want of skill.
’ Illustration.

A employs B as a bricklayer in building & houss, and puts up the scaffolding
himaself. ~The scaffolding is unskilfully put up, and B is in consegnence hurt,
A must make compensation to B,

Efect of Agency on Contracts with Third Persons.

228. Contracts entered into through an agent, and obligations
Enforcement and conse-  arising from acts done by agent, may be
quences of agent’s contracts.  enforced in the same manner, and will have
the same legal consequences, as if the contracts had been entered
into, and the acts done, by the principal in person.

Tilustratsons,

(a.) A buys goods from B, knowing that he is an agent for their sale, but not
kunowing who is the principal. B's principal is the peracn ontitled to claim from
A the price of the goods, and A cannot, in a smt by the principal, set ofl against
that claim a debt due to himeelf from B.

(8.) A, being B's agent, with authority to receive money on his bshalf, recei-
ves from C a sum of money due to B. C is discharged of his obligation to pay
the sum in question to B.

227. When an agent does more than he is authorized to do,
Principal how far bound, ~ @nd when the part of what he does, which
when agent exceeds author- s within his authority, can be separatcd‘from
mny. ~ the part which is beyond his authority, so
much only of what he does as is within his authority is binding as
between h:m and his principal, *

® Brep 24,supra  t Cf. the Indian Fatal Accidents Act (X1I1. of 1855,)
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Ilustration,

A, being owner of a ship and cargo, authorizes B to procure an imsurance
for 4,000 rupeen on the ship. B prooures a policy for 4,000 rupees on the ship,
and another for she 1ike sum on the eargo. A is bound to pay the premium for
the policy on the ship, but not the premium for the policy on the cargo.

228. Where an agent does more than he is authorized to do,
Principal not bound when and what be does beyond the scope of his
excess of agent’s authority  authority canunot be separated from what is
is not separate. within it, the principal is not bound to re-
cognize the transaction.

Iustration,

A authorizes B to buy 500 sheep for him, B buys 500 sheep and 200 lambs
for one sum of 6,000 rupees. A may repudiate the whole transaction,

229. Any notice given to, or information obtained by, the
Consequences of notice agent, provided it be given or obtained in
given to agent. the course of the business transacted by him
for the principal, shall, as betwcen the principal and third parties,
have the same legal consequence as if it had been given to, or
obtained by, the principal.

Nlustrations,

(a.) A isx employed by B to buy from C certain goods, of which C is the
apparent owner, and buys thom accordingly. In the courss of the treaty for
the sale, A learns that the geods really belonged to D, but B is ignorant of that
fact, B is not entitled to set off a debt owing to him from C against the price
of the goods.

(b)) A is employed by B to buy from C goods of which C is the apparent
owner. A was, before he was a0 omployed, & servant of C, and then learnt that
the goods really belonged to D), but B is ignorant of that fact. 1n spite of the
knowledge of his agent, B may »et-off against the price of the goodsa debt
owing to him from C.

Agent cannot personaily 230. In the absence of any contract
enforce, nor he hound by, to that effect, an agent cannot personally
contracts on hehalfof prin- apforce contracts entered into by him on

cipl behalf of his principal, nor is he personally
bound by them.

Presumption of contract S_ucp a contract ‘shall be presumed to

lo contrary. to exist in the following cases :—

{1} Where the contract is made by an agent for the sale or
purchase of goods for a merchant resident abroad :

l(2) Wherc the agent does not disclose the name of his princi-
pal:
(3) Where the principal, though disclosed cannot be sued.

8. 148
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231. If an agent makes a contract with a person who neither
Rights - of parties to a knows, nor has reason to suspect, that he is
contract wade Ly agest  an agent, his principal may require the per-
not disgjosed, formance of the contract ; but the other con-
tracting party has, as against the principal, the same rights as he
would have had as against the agent if the agent had been prin-
cipal.

If the principal discloses himself before the contract is com-
pleted, the other contracting party may refuse to fulfil the con-
tract, if he can show that, if he had known who was the principal
in the contract, or if he had known that the agent was not a
principal, he would not have entered into the contract.

232. Where one man makes a contract with another,-neither
Performance of contract knowing, nor having reasonable ground to
with agent supposed to he  suspect, that the other is an agent, the prin-
principal. cipal, if he requires the performance of ' the
contract, can only obtain snch performance subject to the rights
and obligations subsisting between the agent and the other party
1o the contract.

Ylustration.

A, who owes 500 rupees to B, sells 1,000 rupees’ worth of riee to B, A is
acting as agent for (! in the transaction, but B has no knowledge, nor reasonable
ground of suspicion, that, such is the case. (¢ canmot compel 13 ta take rice
without allowing him to set-ofl A's debt.

2383. In cases where the agent is personally liable, a person
Right of person dealing dealing with him may hold either him or
with agent personally liable.  hig principal, or both of them, liable.

Nlustration.

A entors into a contract with B to sell him 100 bales of cotton, and after-
wards diecovers that B was acting as agent for ©. A mny sue either Bor C or
hoth for the price of the cotton,

234. When a person who has made a contract with an agent,
Consequence of inducing induces the agent to act upon the belief
agent principal w act on  that the principal only will be held liable, or
belief that ~ principal or induces the principal to act upon the belief
agent will be held exclu  that the agent only will held be liable, he

sively liable, > .
cannot afterwards hold liable the agent

or principal respectively,

235. A person untruly® representing himself to be the autho-
o ded rized agent of another, and thereby inducing
I‘::‘nbtlmy of pretended  third person to deal with him as such
akent agent, is liable, if his alleged employer does
not ratify his acts, to make compensation to the other in respect
of any loss or damage which he has incurred by so dealing.

* Bee 5. 208, supra.
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886. A person with whom a contract has been entered into,

Person falsely contracting in the character of agent is not entitled to

as agent not entiled to require the performance of it, if he was in

performance. reality acting, not as agent, but on his own
account.

237. When an agent has, without authority, done acts or
o o incurred obligations to third persons on
dLl?L‘ll{)Y_l‘ff principal in-  behalf of his principal, the principal is bound
oo belief that sgenis by such acts or obligations, if he has, by his
thorized. words or conduct, induced such third persons
to believe that such acts and obligations

were within the scope of the agent’s authority.

Hlustrations.

(a.) A consigns goods to B for salc, and gives him instructions not to
sell under a fixed price. C, being ignorant of B’s instuctions, enters into a
contract with B to buy the goods at a price lower than the reserved price. A
i> bound by the contract. .

(h.) A entrusts B with negutiable instraments endorsed in blank, B sells

thom to C in violation in private orders from A. The sale is good.
L)

238. Misrepresentations made, or frauds committed by agents

acting in the course of their business for

Eftect on agreement, ol their principals, have the same effect on

{,";‘;E’:;ﬁfe"mm“ ot M4 agreements made by such agents as if

such misrepresentations or frauds had been

made or committed by the principals ;* but misrepresentations

made or frauds committed by agents, in mattets which do fall
within their authority, do not affect their principals.

Tllustrations.

(«.) A, being B's agent for the sale of goods, induces C to bulzl them by a
misrepresentation which he was not authorized by B to make. The contract
is voidable as between B and C at the option of C.

(b.) A, the captain of B’s ship signs bills of lading without having reccived
on board the goods mentiened therein. The bills of lading are veid as between
B and the pretonded consignor,

CHAPTER XI.
OF PARTNERSHIP.

289. “ Partnership” is the relation which subsists between
. . persons who have agreed to combine their
t Partnership’’ defined. property, labour, or skill in some business,

and to share the profits thereof between them.t

* Boe 8, 200, infra.
+ This would apply to members of Jointwtock Cowpanies; but the law
applicable to them is saved by s, 306, supra.
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Persons who have entered into partner-
ship with one another are called collectively
a “firm."”

“* Firm” defined.

Dlustrations.

{«) A and Bbay 100 bales of cotton, which they agres to sell for thair
joint acconnt. A and B are partners in respect of such ootton.

() A and B buy 100 bales of cotton, agreeing to share it between them,
A and B are not partners,

(+) A agrees with B, a goldsmith, to buy and furnish gold to B, to be
worked up by him and sold, and that they shall share in the resulting profit or
loss. A and B are partoers.

(7) A and B agree to work together as carpenters, but that A shall receive
all profits and shall pay wages to B. A and B are not partners.

(e} A and B are joint owners of a ship This circumstance does not make
them partners.

240. A loan to a person engaged or about to engage in any
Lender not a parter Ly trade or undertaking, upon a contract with
advancing money for share  such person that the lender shall receive
of profits. interest at a rate varying with the profits, or
that he shall receive a share of the profits, does not, of itself, cons-
titute the lender a partner, or render him responsible as such.t

241. In the absence of any contract to the contrary, property
Propeity Jeft in business left by a retiring partner, or the representa-
Ly retiring partner, or de- tive of a deceased partner to be used in the
ceased pariner’s representa-  business, is to be considered a loan within
uve. the meanig of the last preceding section.

242, No contract for the remuneration of a servant or agent
Servant or  agent remu- of any person engaged inany trade or under-
nerated Ly share of profits  taking, by a share of the profits of such trade
not a parter. or undertaking, shall, of itself, render such
servant or agent responsible as a partner therein, nor give him the
rights of a partner.

243. Nc person, being a widow or child of a deceased partner
Widow or child of decens.  ©f @ trader, and receiving, by way of annu-
ed parter teceiving annui-  1ty, @ })rOﬁortxon of the profits made by such
ty out of profits, not a part-  trader in his business, shall, by reason only
ner. of such receipt, be deemed to be a partner
of such trader, or be subject to any liabilities incurred by him.

244. No person receiving, by way of annuity or otherwise, a
Person receiving portion  PoTtion of the (proﬁts of any business, in
of profits for sale of good- consideration of the sale by him of the good-
will not a parter. will of such business, shall, by reason unly

t See Mollico, March, & Co. v. Court of Wards, 10 B. L. R. 812,
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of such receipt, be deemed to be a partner of the person carrying
on such business, or be subject to his liabilities.*

245. A person who has, by words
lg:(eﬁli:;n;)gll'}:‘e); of Jperson  spoken or written, or by his conduct, led
him  a partner. another to believe that he is a partner ina

particular firm, is responsible to him asa
partner in such firm.

248. Any one consenting to allow him-
Liubility of person per-  self to be represented as a partner is liable,
mitting himself to be re- o such, to third persons who, on the faith
presented as a partner. . . .
thereof, give credit to the partnership.t

247. A person who is under the age of majority according to
Minor partner mot oer- the law} to which he is subject may be ad-
h(;nally Ll)lable, but phis mitted to the benefits of Paf?ﬂCfShlp, but
share is. cannot be made personally liable for an
obligation of the firm ; but the share of sucﬁ
minor in the property of the firn is liable for the obligations of the
firtn,

)

248. A person who has been admitted to the benefits of part-
Liability of minor partner  nership under the age of majority} becomes,
on attaining majority. on attaining that age, liable for all obliga
tions incurred by the partnership since he was so admitted, unless
he gives public notice, within a reasonable time, of his repudia-
tion of the partnership.

249. Livery partner is liable for all debts and obligations

incurred while he is a partaner in the usual

Partner’s  habiliy  for  course of business by, or on behalf of, the

debts of partnership partnership ; but a person who is admitted

as a partner into an existing firm does not thereby become liable

to the creditors of such firm for anything done before he became
a partner.

250. Fvery partner is liable to make compensation to third
o ~_ persons in respect of loss or damage arising
Partner's liability to third  from the neglect or fraud of any partner in

gf:ffg:ﬁ'n:f glector fraud e management of the business of the
firm,

2581. Each partner, who does any act necessary for, or usually
Parmer's power to hind done in, carrying on the business of such a
co-partoers. partnership as that of which he is 2 member,

Cf. the Partuership Act, 1885 (2R & 29 Vict,, c. B8), s,
Sea the 1ndian Evidence Act (I. of 1872), s 108,
See the Indian Majority Act (1X, of 1875),

*
+
-
+
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binds hig co-partners to the same extent as if he were their agent
duly appointed for that purpose.

. Exception.—I1f it has been agreed between the partners that
any restriction shall be placed upon the power of any one of them,
no act done in contravention of such agreement shall bind the firm
with respect to persons having notice of such agreement.

1llustrations

(a.) A and B trade in partnership, A residing in England, and B in India,
A draws o bill of exchange in the name of the %rm. B has no notice of the
bill, nor is he at all interested in the transaction. The firm is liable on the
bill, provided the holder did not kuow of the circumstances under which the
bill was drawn. ‘

(b)) A, being one of a firm of solicltors and attorneys, draws a bill of ex-
change in the name of the firm without autherity. The other partuers are not
liable on the bill.

(¢.) A and B carry on business in partnership as bankers, A sum of money
i received by A on behalf of the firm. A does not inform B of such receipt,
and afterwards A appropriates the money to his own use. The partnership is
liable to make good the money.

(d.) A and B uare partners. A, with the intention of Jcheating B, goes to
sliwp and pwrchases articles on behalf of the firm, such as might be used in the
ordinary course of the partnership-business, and converts them to his owu
separate use, there being no collusion between him and the seller. The firm
is liable for the price of goods.

362. Where partners have by contract regulated and defined,
Annalment of contract, As between themselves, their rights and obli-
defining  partner’s rights  gations, such contract can be annulled or
and obligations. altered only by consent of all ¥ of them,
which consent must either be expressed or be implied from a uni-
form course of dealing.

Hlustvadion.

A. B,aud C, intending to enter into partuership, execute written articles
of agreement. by which it is stipulated that the net profits avising from the
partnership-business shall be equally divided between thew. Afterwards they
carry on the partoership-business for many years, A receiving one-half of the
net profits, end the other half being divided equally between B and C. All
parties know of and acquiesce in this arvangement. This course of dealing super-
sodes the provision in the articles as to the division of profits.

Rules deternuning  part- 258. In the absence of any contract
ner'smutual relations,where  to the contrary, the relations of partners to
no contract to contrary cach other are determined by the follow-

ing rules :—

(11 All partners are joint owners of all property originalg
brought into the partnership-stock, or bought wi
money belonging to the partnership, or acquired for
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purposes of the partnership-business. All such pro.
perty is called partnership property. The share of
each partner in the partnership property is the value
of his original contribution, increased or diminished
by his share of profit or loss ;

(2) Al partners are entitled to share equally in the profits
of the partnership business, and must contribute
equally towards the losses sustained by the partner-
ship :

(3.) Each partner has a right to take part in the manage-
ment of the partnership-business :

(4.) Each partner is bound to attend diligently to the busi-
ness of the partnership, and is not entitled to any
remuneration for acting in such business :

(5} When differences arise as to ordinary matters connected
with the partnership-business, the decision shall he
according to the opinion of the majority of the part-
ners; but no change in the nature of the business of
the partnership can be made, except with the consent
of aﬁ the partners: *

(6.) No person can introduce a new partner into a firm
without the consent of all the partners :

(7. I, from any cause whatsoever, any member of a part-
nership ceases to be so, the partnership is dissolved as
between all the other members :

(8} Unless the partnership has been entered into for a fixed
term, any partner may retire from it at any time :

{g) \Where a partnership has been entered into for a fixed
term, no partner can, during such term, retire, except
with the consent of all the partners, nor can he be ex-
pelled by his partners for any cause whatever, except
by order of Court :

(10.) Partnerships, whether entered into for a fixed term or
not, are dissolved by the death of any partner.

) 364. A! the suit of a partner, the Court
When Court may dis-  may dissolve the partnership in the follow-
solve partnership, ing cases : —
(r.) When a partner becomes of unsound mind :
(2) When a partner, other than the partner suing, has been
adiiudicatod an insolvent under any law relating to in-
solvent debtors :

* Bee s, 252, supra.
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(3.) When a partner, other than the partner suing, has done
any act by which the whole interest of such partner
is legally transferred to a third person:

() When any partner becomes incapable of performing his
part of the partnership contract:

(5.) When a partner, other than the partner suing, is guilty
of gross misconduct in the affairs of the partnership
or towards his partners:

(6.) When the business of the partnership can only be carried
on at a loss.

Dissolution of partner- 255. A partnership is in all cases dis-
ship by prohibition of busi- solved by its business being prohibited by
ness. law.

258. 1f a partnership, eczint?red intﬁ for a }flxed term, be con-

) L tinued after such term has expired, the rights
mﬁ;&‘:gﬁg"&:’;‘;&"ﬁ;g“cf,gf and obligations of the partnelr)s will, in gthe
tinued after expiry of lerm  absence of any agreement to the contrary,
for which 1t was entered  remain the same as they were at the expira-
into. tion of the term, so far as such rights and
obligations can be applied to a partnership dissolvable at the will
of any partner.

257. Partners are bound to carry on the business of the partner-
ship for the greatest common advantage, to
be just and faithful to each other, vand to
render true accounts and full information of
all things affecting the partnership to any partner or his legal re-
presentatives.

General duties of part-
ners.

) 268. A partner must account to the
Account to firm of hene-  firm for any benefit derived from a transac-

fit derived from transactic . . .
a,fﬁfc';i';)‘g ;mrl(:\er:}r\ilp " tion aff‘ectmg the parmcmhlp.

Ilustrations.

(a)} A, B, aud C are partners in trade. C, without the knowledge of A and
B, obtaina for his own sole benefit a lease of the house in which the partnership
business is carried on. A and R are entitled to participate, if they please, in the
benefit of the lease,

(6) A, B, and C, carry on business together in partnersiip as merchants
trading between Bombay and London. D, a merchant in London, to whom
they make their consignments, secretly allows C a share of the commission
which he receives upon such consignments, in consideration of C's using his in-
fluence to obtain the consi%nment for him. Cisliable to account to the firm
far the money 5o received by him.
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289. If a partner, without the knowledge and consent of the
. other partners, carries on'any business com-
Obligations, to firm of peting or interfering with that of the firm,
;ﬂg"h::m:g % 9™ he must account to the firm for all profits
made in such business, and must make eom-

pensation to the firm for any loss occasioned thereby.

260. A continuing guarantee, given either to a firm or to a
third person, in respect of the transactions
of & firm, is, in the absence of agreement to
the contrary, revoked as to future trans-
actions by any change in tae constitution of the firm to which, or in
respect of the transactions of which, such guarantee was given.

Revocation of continuing
guarantee by change in firm

Non-liability of deceased 26). The estate of a partner who has
partner’s estate for subse- (lied is not, in the absence of an express
quent obligation. agreement, liable in respect of any obligation

incurred by the firm after his death.

282. Where there are joint debts due from the partnership
Payment of partnership- and also separate debts due from any part-
. debts and of separate debts. ner, the partnership property must be app-
lied in the first instance in payment of the debts of the firm ; and
if there is any surplus, then the share of each partner must be
applied in payment of his separate debts, or paid to him. The
separate property of any partner must be applied first in the pay-
ment of his separatc debts, and the surplus (if any) in the payment
of the debts of the firm.

Continuance of partners' 283. After a dissolution of partner-
rights and obhigations after  ship, the rights and obligations of the part-
dissolution. ners cotinue in all things necessary for wind-

ing up the business of the partneship.

264. Persons dealing with a firm will not be affected by a
dissolution of which no public notice has
been given, unless they themselves had
notice of such dissolution.

Notice of dissolution,

265.} Where a partner is entitled to claim a dissolution of
Winding-up by Court on partpership, or where a partnership has ter-
dissolution or after termi- minated, the Court may, in the absence of
nation. any contract to the contrary, wind up the
business of the partnership, provide for the payment of its debts,

% /. the Mercantile Law Amendment Act 1856 (14 & 20 Vict., ¢. 97.) s, 4.

+ 8. 266 has been snbstituted for the original section by the Indiag
Contract Amendment Act (IV. of 1866), &, 1.

8: 149
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and distribute the surplus according to the shares of the partners
respectively.

PR, ] 268. Extraordinary partnerships, such
Limied Vil patner: ¢ nerships with limited lability, incor-
nerships, and joint-stock porated partnerships, and joint-stock com-
companies. panies, shall be regulated by the law for the
time being in force relating thereto.*

SCHEDULE,—~ENACTMENTS REPEALED.
Statutes.

No. and year of Btatute TiTLE. Extent of repeal.

Stat, 29 Car. I1,, cap. 3.4 | An Act for prevention of Frauds and | 8ections 1, 2, 3, 4

Perjuries. and 17.
Stat. 11. annd 12 Viet. | To consolidateand amend tke law re. | Section 42,
cap. 21.3 lating toinsolvent debtors in India.
Acts.
No. and yuar of Act, TiTLE. Extent of repeal.

Act X11T. of 1840 An Act for the amendment of the | The whole.
law regarding factors, by extending
to the territories of the East India
Company, in cases governed by
¥inglish law, the provisions of the
Stat. 4 Gen IV, Chap. 83, ns al-
tered and amended by the Stat. 6
Geo. IV., Chap. 94,

Act XIV.of 1840 | An Act for renderiug a written | The whole,
' memorandum necessary to the vali.
dity of certain promises and en.
gagements, by extending to the
territories of the East 1ndia Com-
any, in cases governed by English
aw, the provisions of the Stat. 9
Geo. IV., Chap. 14.

* See the Indian Compauies Act (VII. of 1913) and the following special
Acts: V. of 1838 (Bengal Bonded Warehouse) se amended by V.of 18b7
(Oriental Gas Company) as amended by XI. of 1867 ; the Presidency Banks
Act (XT. of 1887) ; Madras Aot VI. of 1889 (Madras Equitable Assurance
Society) &c.

+ Short title, “The Statute of Frauds.”~—See the Short Titles Act, 1896" (69
and 60 Vict, c. 14).

{ The Indian Insolvency Aect, 1848,




1872 : Act 1X.]

CONTRACT,

Acts.=(contd.)

1187

No. and year of Act.

TITLE.

Extent of vopaal.

Aot XX, of 1844,

Act XXI. of 1848
Act V, of 1866 *

Act XV, of 1866

Act VIIL. of 1867

An Act to amend the law relating to
Advances bond fide made to Agente
intrusted with goods, by extending
to the territories of the East In.
dia Company, in cases governed
by English law, the provisions of
the Stat. 5 & 6 Viot, c. 39, as
altered by this Act.

An Act for avoiding Wagers,

An Act to provide a summary pro-
cedure on gills of exchange, and to
amend in certain respects the com-
mercial law of British India.

An Act to amend the law of part-
nership in India.

An Act to amend the law relating
to Horse-racing in India.

The whole.

The whole.
Sections 9 & 10.

The whole,

The whole,

* Short title, “The Policies of Insurance (Marine and Fire) Assignment

Act, 1866."—See the Indian Short Titles Act (XIV. of 1897).



1188 CHRISTIAN MARRIAGE. [1872: Act XV.

ACT XV. OF 1872,
The Indian Christian Marriage Act.
RECEIVED THE G.-G.JS ASSLNT ON THE 18TH JULY 1872

An Act to consolidate and amend the law relating to the solemni-
sation in India of the marviages of Christians.

WIIEREAS it is expedient to consolidate and amend the law
relating to the solemnization in India of
the marriages of persons professing the
Christian religion ; It is hereby enacted as follows :—

Pri:amlile,

PRELIMINARY.

1. This Act may be called “The
Indian Christian Marriage Act, 1872 ;"
1t extends to the whole of British India, and, so far only as
regards Christian subjects of Her Majesty,
Exwnt to the territories of Native Princes and
States in alliance with Her Majesty.

Short e,

2. The enactments specified in the fifth schedule hereto an-

’ nexed are repealed, but not so as to invali-

Enactinents tepealed, date any marriage confirmed by, or sole-
mnized under, any such enactment.

And all appointments made, licenses granted, consents given,
certificates issued, and other things duly done, under any such
cnactment, shall be deemed to be respectively made, granted, given,
issued, and done under this Act.

For clause xxiv. of section nineteen of the Court Fees Act,
1870, the following shall be substituted . —

*xxiv. Petitions under the Indian Christian Marriage Act,
1872, sections forty-five and forty-eight.” ‘

3. In this Act, unless there is some-

Interpretation-clause. . . .
“h thing repugnant in the subject or context—

® Act XV of 1872 has been declared, under the Scheduled Districts Act (XI1V
of 1874) to be in force in the following Scheduled Districts—
The Districts of Héazaribigh, Lohardagi, and
Minbhnm, and Pargana Dhalbhum, and the
I mi\'olhe’m in the District of Singbhum ..... See Gazetle of Indis, 1881, Pt.
e
The North.-Western Provinoes Tarii......Ditto 1876, Pt. L., p. 505,
1t has beer. deglared in force in the Santhil Parganas by Reg. (I11. of 1872),
s. $ as umonded by Reg, (11T, of 1899), &.8; in the Arakan Hill District by
Reg 10f 1916 8 3; in Upper Burma (exeept the Shan States) by Act (XI1I.
of 1898), s, 4 ; and in British Bsluchistan Ey Reg. (Il of 1913, s, 3)
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“'Church of England” and “Anglican” mean and apply to the
Church of England as by law established ;

“Church of Scotland” means the Church of Scotland as by, law
established ;

“Church of Rome” and ¢ Roman Catholic” mean and apgly to
the Church which regards the Pope of Rome as its spiritual head ;

“Church” includes any chapel or other building generally used
for public Christian worship ;

“Minor” means a person who has not completed the age of
twenty-one years, and who is not a widower or .a widow ;

“Native State’” means the territories of any Native Prince or
State in alliance with Her Majesty ;

The expression * Christians” means persons professing the
e pre I p g
Christian religion ;

And the e\pres~ion' “Native Christians” includes Christian
descendants of Natives of India converted to Christianlty, as well
as such converts,

“Registrar General of Births Deaths and Marriages” means a
Registrar General of Births, Deaths and Marriages” appointed
under the Births, Deaths and Marriages Registration Act 1886:*

PART L

TiE PERSONS BY WHOM MARRIAGES MAY BE SOLEMNIZED,

4 livery marriage between persons, one or both of whom

) ‘ is *or are”t a Christian or Christians

TDéaq':‘cfgghl;: he solemni- ghall be solemnized in accordanee with

the provisions of the next following section;

and any such marriage solemnized otherwise than in accordance
with such provisions shall be void.

8. Marriages may be solemnized in India—

(1) by any person who has received episcopal ordination,
provided that the marriage be solemnized
according to the rules, rites, ceremonies,
and customs of the Church of which he is

Persons by whom mar-
rigges may be solemnized.

a Minister ;

* This % arapraph was added by the Birthe, Deaths, and Marriages, Registra-
tion Act (VI of 1886), a. 30 cl. (a).

t Iu s, 4 the words have been inserted by Act XIL of 1801, 8ch. IL.
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(2) by any Clergyman of the Church of Scotland, provided
that such marriage be solemnized according to the rules, rites
ceremonies, and customs of the Church of Scotland ;

(3) by any Minister of Religion licensed under this Act to
solemniZe marriages ;

(4) by, or in the presence of, a Marriage Register appointed
under this Act ;

(5). by any person licensed under this Act to grant certificates
of marriage between Native Christians.

6% The Local Governmient so far as regards the territories
Grant and revocation of under its administration, and the Governor-
licenses to solemnize mar-  General in Conngcil, so for as regards any
riages. Native State may, by notification in the
local official Gazette or in the Gazette of India, as the case
may be, grant licenses to Ministers of Religion to solemnize mar-
riages within such territories and State respectively, and may, by
a like notification, revoke such licenses.

7. The Local Government may appoint one or more Chris-
tians either by name, or as holding any
office for the time being, to be the Marriage
Registrar or Marriage Registrars for any district subjects to its
administration.}

Marriage Registrars,

Where there are more Marriage Registrars than one in any
Semior  Marriaee . district, the Local Government shall appoint
agor Marriage Kegis- - one of them to be the Senior Marriage

Registrar.

When there is only one Marriage Registrar in a district, and
Magisuate when to be such Registrar is absent from such district
Marrisge Registrar, or ill, or when his office is temporarily
vacant, the Magistrate of the District shall act as, and be, Marriage
Registrar thereof during such absence, illness, or temporary vacancy.

8. The Governor-General in Council may, by notification in the
Marnage Registrars 1 Gazette of India, appoint any Christian,
Native 5 ates. either by name or as holding any office for
the time being, to be a Marriage Registrar in respect of any dis-
trict or place within the territories of any Native Prince or State
in alliance with Her Majesty.} ‘

* 8. 6 has been sabstituted by Act Il. of 1891,s. 1,

1 See Bombay Gowernment Gazstte. Nov. 21 1872. p. 1203 ; Brafssh Burma
Gazelte. June 28, 1873, p. 138,

} Bee Gazette of Indio, June 14, 1878, p. 550 Aug, 9, 1573, p, 712,
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The Governor-General in Council may, by like notification,
revoke any such appointment

®. The Local Government or (so far as regards any Native
State) the Governor-General in Council may
Lictensimt;_ﬁoft persons to  grant a license to any Christian,f cit}l:er by
grant certificates of mar-  pomeor as holding any office for the time
:il:ﬁ:.bﬂwemN“m(‘hm' being. authorizing %im to grant certificates
of marriage between Native Christians.
Any such license may be revoked by the authority by which
it was granted, and every such grant or revocation shall be noti-
fied in the official Gazette.

PARTIL
TIME AND PLACE AT WHICH MARRIAGES MAY BE SOLEMNIZD.

10. Every marriage under this act shall be solemnized
Time for solemnizing between the hours of six in the morning and
marriage, seven in the evening :

Provided that nothing in this section
shall apply to-~

(r)=a Clergman of the Church of England solemnizinga
marriage under a special license permitting him to do so at any
hour other than between six in the morning and seven in the
evening, nnder the hand and seal of the Anglican Bishop of the
Diocese or his Commissary, or

(2)—a Clergyman of the Church of Rome solemnizing a
marriage between the hours of seven in the evening and six in
the morning, when he has received a general or special license in
that behalf from the Roman Catholic Bishop of the Diocese or
Vicariate in which such marriage is so solemnized, or from such
person as the same Bishop has authorized to grant such license, ‘or

Exceptions.

(3)=a Clergyman of the Church of Scotland solemnizing a
marriage according to the rules, rites, ceremonies, and customs of
the Church of Scotland.”*

11. No Clergyman of the Church of England shall solemnize
a marriage in any place other than a church,
“where worship 1s generally held according
. to the forms of the Church of England "+

unless there is no "such” § church within five miles’ distance
by the shortest road from such place, or

Place for solemnizing
marriage,

* 1n 5. 10, c1(3) has been added by Act Il. of 1891, s, 2.
+ In & 1) the words qooted have been inserted by Act II. of 1891, 5, 3
$ The worda “anch’” has bepn inserted by Act L1, of 1891, a. §,
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unlese he has received a sFecia.l license authorizing him to do
so under the hand and seal of Anglican Bishop of the Diocese or
his Commissary,

For such special license, the Registrar of the Diocese may
charge with additional fee as the said Bi-

Fee for special license, . . ,
pe shop from time to time authorizes.

PART I

MARRIAGES SOLEMNIZED BY MINISTERS OF RELIGION
LICENSED UNDER THIS ACT.

12. Whenever a marriage is intended to be solemnized by a
Notice of intended mar-  Minister of Religion licensed to solemnize
Hage. marriages under this Act—

one of the persons intending marriage shall give notice in
writing, according to the form contained in the first schedule here-
to annexed, or to the like effect, to the Minister of Religion whom
he or she desires to solemnize the marriage, and shall state therein

(@) the name and surname, and the profession or condition,
of each of the persons intending marriage,

{8) the dwelling place of each ot them,
(¢) the time during which each has dwelt there, and

(d) the church or private dwelling in which the marriage is
te be solemnized :

Provided that, if either of such persons has dwelt in the place
mentioned in the notice during more than one month, it may be
stated therein that he or she has dwelt there one month and
upwards.

13. If the persons intending marriage desire it to be solem-
nized in a particular church, and if the
Minister of Religion to whom such notice
has been delivered be entitled to officiate therein, he shall cause
the notice to be affixed in some conspicuous part of such church.

Tublication of suck notice.

Rut, if he is not entitled to officiate as a2 Minister in such
Return or transfer of church, he shall at his option, either return
notice, the notice to the person delivered it ‘to him,
or deliver it to some other Minister entitled to officiate therein,
who shall thereupon cause the notice to be affixed as aforesaid.
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14. If it be intended that the marriage shall be solemnized in
Notice of intended mar- @ private dwelling, the Minister of Religion,
riage in private dwelling.  on receiving the notice prescribed in section
12, shall forward it to the Marriage Registiar of the District, who
shall affix the same to some conspicuous place in his own office.*

15. When one of the pesons intending marraige is a minor,*
Semling copy of notice to  €very Minister receiving such notice shall,
Marriage Registrar when ynless within twenty-four hours after its
$Ome party is & minor. receipt he returns the same under the pro-
visions of section 13, send by the post or otherwise a copy of such
notice to the Marriage Registrar of the district, or, if there be more
than one Registrar of such district, to the Senior Marriage
Registrar.

18. The Marriage Registrar or Senior Marriage Registrar,
Procedure on receipt of  as the case may be, on receiving any such
nolice, notice, shall affix it to some conspicuous
place in his own office, ard the latter shall further cause a copy ef
the said notice to be sent to each of ths other Marriage Registrars
in the same district, who shall likewise publish the same in the
manner above directed.

17. Any Minister of Religion consenting or intending to
Issne of certificate of notice  Solemnize any such marriage as aforesaid,
given and declaration made.  shall, on being required so to do by or on
behalf of the person by whom the notice was given, and upon one
of the persons intending marriage making the declaration herein-
“after required, issue under his hand a certificate of such notice
having been yiven and of such declaration having been made :

Proviso, Provided—

(7) that no such certificate shall be issued until the expiration
of four days after the date of the receipt of the notice by such
minister ;

(2) that no lawful impediment be shown to his satisfaction why
such certificate should not issue ; and

(3) that the issue of such certificate has not been forbidden, in
m?’nner hereinafter}! mentioried, by any person authorized in that
behalf,

18. The certificate mentioned in section 17 shall not be issued
Declaration before issue  until one of the persons intending marriage
of certifieate. has appeared personally before the Minister
and made a solemn declaration—
- »

o
-

* Bee Act IX, of 187 + Rea s, 20,
5. 150
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(a) that he or she believes that there is not any impedi-
ment of kindred or affinity, or other lawful hindrance,

to the said marriage,

and, when either or both of the parties is or are a minor or
minors,

(4) that the consent or consents required by law* has or
have been obtained thereto, or that there is no person
resident in India having authority to give such con-
sent, as the case may be,

19. The father, if living, of any minor, or, if the father be
Consent of father, or dead, the guardian of the person of such
guardian, or mother. minor, and, in case there be no such guar-
dian, then the mother of such minor, may give consent to the
minor’s marriage,

and such consent is hereby required for the same marriage,
unless no person authorized to give such consent be resident in

India.

20. Every person whose consent to a marriage is required
under section 19 is hereby authorized to
Power to prohibit by  prohibit the issue of the certificate by any
notice issae of certificate,  ppiicter at any time before the issue of the
same, by notice in writing to such Minister, subscribed by the
person so authorized with his or her name and place of abode and
pasition with respect to either of the persons intending marriage,-
by reason of which he or she is so authorized as aforesaid.

21. If any such notice be received by such Minister, he
Procedure on receipt of shall not issue his certificate, and shall not
notice, solemnize the said marriage, until he has
examined into the matter of the said prohibition, and is satisfied
that the person probibiting the marriage has no lawful authority
for such prohibition,

or until the said notice is withdrawn by the person who gave it.

22. When either of the persons intending marriage is a minor,
and the Minister is not satisfied that the
consent of the person whose consent to such
marriage is required by section 19 has been
obtained, such Minister shall not issue such certificate until the
expiration of fourteen days after the receipt by him of the notice
of marriage.

1ssue of certifhicate in
case of minority.
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23. When any Native Christian ahout to be married takes
Lssue of certificates to Na.  POtice of marriage to a Minster of Religion,
tive Christians. or applies for a certificate from such Minis-
ter under section 17, such Minister shall,
before issuing the certificate, ascertained whether such Native
Christian is cognizant of the purport and effect of the said notice
or certificate, as the case may be, and, if not, shall translate or cause
to be translated the notice or certificate to such Native Christian
into some language which he understands.

24. The certificate to be issused by such Minister shall be
in the form contained in the second schedule

Form of certificate. thereto annexed, or to the like effect,

25 After the issue of the certificate by the Minister, marriage
may be solemnized between the persons
Solemnization of marriage  therein described according to such form
or geremony as the Minister thinks fit to

aJopt :

Provided that the marriage be solemnized in the presence of at
least two wituesses besides the Minister.

28. Whenever a marriage be solemnized within two months
Certificate void if marringe  31t€T the date of the certificate issued by
not solemnized witln two  Ssuch Minister as afore-said, such certificate
months, and all proceedings (if any) thereon shall
be void.

and no person shall proceed to solemnize the said marriage
until new notice has been given, and a certificate thereof issued
In manner aforesaid.

PART IV.

REGISTRATION OF MARRIAGES SOLEMNIZED BY
MINISTERS OF RELIGION.

27. All marriages hereafter solemnized in India between
Marriuges when tobere-  persons one or both of whom professes or
gistered. profess the Christian religion, except marria-
ges solemnized under Part V., or Part VI, of this Act, shall be
registered in manner bereinafter prescribed.

. 2B. Every Clergyman of the Church of England shall keep a
Registration of marriages  Tegisjer of marriages, and shall register there-
z’;‘é‘:niﬂfﬁ by Clergymen  in, according to the tabular form set forth

“f"h of England in the third schedule hereto annexed, every
marriage which he solemnizes under this Act,
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29. Every Clergyman of the Church of England shall send
(Juaterly returns to Arch- four times in every year returns in duplicate,
deaconry, authenticated by his signature, of the entries
in«the register of marriages solemnized at any place where he has
any spiritual charge, to the Registrar of the Archdeaconry to
which he is subject, or within the limits of which such place is
situate:

Such guarterly returns shall contain all the entries of marria-
ges contained in the said register from the
first day of January to the thirty-first day of
March, from the first day .of April to the thirtieth day of June,
from the first day of July to the thirtieth day of September, and
from the first day of October to the thirty-first day of December
of each year, respectively, aund shall be sent by such Clergyman
within two weeks from the expiration of each of the quarters above
specified.

Contents of teturns.

The said Registrar, upon receiving the said returns, shall send
one copy thereof to ‘“Registrar.General of Births, Deaths, and
Marriages.””

30. Every marriage solemnized by a Clergyman o/ the
Registrationand returns  Cburch of Rome shall be registered by the
of marriages solemnized by  person and according to the from directed
Clergyman of Church of  jn that behalf by the Roman Catholic Bishop
Rome. of the Diocese or Vicariate in which such
marriage is solemnized,

and such person shall forward quarterly to the *“Registrar-
Genera!l of Births, Deaths, and Marriages”* returns of the entries
of all merriages registered by him during the three months next
preceding,

Registration and returns 31. Every Clergyman of the Church
of marriages solemnized by  of Scotland shall keep a register of

Clergyman of Church of .
Scotland. marriages,

and shall register therein according to the tabular form set
forth in third schedule hereto annexed, every marriage which he
solemnizes under this Act,

and shall forward quarterly to the “Registrar-General of Births,
Deaths, and Marriages,”* through the Senior Chaplain of the

* The words ynoled were substituted for the words “Secretary to the Local
Government” by Act (V1. of 1886), s. 30, cl, (b). As to the establishment of
General pregictry office of Births, Deaths, and Marriages, see Act (VI. of 1886),
Chap. 11, .
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‘.Cha}ch of Scotland, returns similar to those prescribed in section
29, of all such marriages,

- 32. Every marriage solemnized by any person who ¢has
Certain marriages to be  received episcopal ordination, but who is not
registered in duplicate. a Clergyman of the Church of England, or
of the Church of Rome, or by any Minister of Religion licensed
under this Act to solemnize marriages, shall, immediately after
solemnization thereof, be registered in duplicate by the person
solemnizing the same ; (that is to say) in a marriage-register book
to be kept by him tor that purpose, according to the form con-
tained in the fourth schedule herete annexed, and also in a certi-
ficate attached to the marriage-register book as a counterfoil,

88. The entry of such marriage in both the certificate and

marriage-register book shall be signed by the

Entries of such marriages  person solmnizing the marriage, and also by

to be signed and attested.  harcons married, and shall be attested by

two credible witnesses, other than the person solemnizing the
marriage, present at its solemnization.

Every such entry shall be made in order from the beginning
to the end of the book, and the number of the certificate shall
correspond with that of the entry in the marriage-register book.

34. The person solemnizing the marriage shall forthwith sepa-
Certificate to be forward. Tate the certificate from the marriage-regis-
edlo Marriage Registrar, ter book, and send it, within one month from
copied, and sent to fGov-  the time of the solemnization, to the Mar-
erament riage Registrar of the District in which the
marriage was solemnized, or, if there be more Marriage Registrars
than one, to the Senior Marriage Registrar,

who shall cause such certificate to be copied into a book to be
kept by him for that purpose,

and shall send all the certificates which he has received during
the month, with such number and signature or initials added there-
to as are hereinafter required, to the “Registrar-General of Births,
Deaths, and Marriages.”*

85. Such copies shall be entered in order from the beginning

. . _ to the end of the said book, and shall bear

1;’2?,'&’,&[3;32&;‘&;30_ - both the uvmber of the certificate as copied

and also a number to be enteted by the

Marriage Registrar, indicating the number of the entry of the said

copy in the said book, according to the order in which he receives
each certificate,

e ———

* The words quoted were substituted {or the words * Secretary to the Local
Government” by Act (V1. of 1836), s 30, cl. (5).
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868. The Marriage Registrar shall also add such last-men-
. tioned number of the entry of the copy in
JReglatrar z‘e’rﬁdc:t:’“::é the book to the certificate, with his signature
send fo Government, - OF initials, and shall, at the end of every
month, send the same to the “Registrar-

General of Births, Deaths, and Marriages.”* ’

87. When any marriage between Native Christiansis sole-

. ) mnized under Part ). or Part I11. of this Act

popisiration of Gamiages  the person solemnizing the same shall, ins-

under Part 1, or 11, _tead of proceeding in the manner provided

by sections 28 to 36, both inclusive, register

the marriage in a separate _register-book, and shall keep it safely

until it is Alled, or, if he leave the district in

Custody and disposal of  which he solemnized the marriage before the

register-book. said book is filled, shall make over the same
to the person succeeding to his duities in the said district,

Whoever has the control of the book at the time when it is
filled, shall send it to the Marriage Registrar of the District, or if
there be more Marriage Registrars, who shall send it to the
“Registrar-General of Births, Deaths, and Marriages,”* to be kept
by him with the records of his office.

PART V.,
MARRIAGES SOLEMNIZED BY, OR IN THE PRESENCE OF,
A MARRIAGE REGISTRAR.

38. When a marriage is intended to be solemnized by or in
Notice of mtended mar  the presence of, a Marriage Registrar, one of
nage before \arriage Re-  the parties to such marriage shall give notice
gistrar. in writing, in the from contained in the first
schedule hereto annexed, or to the like effect, to any Marriage Re-
gistrar of the District within which the parties have dwelt,

or, if the parties dwell in different districts, shall give the like
notice to a Marriage Registrar of each district,

and shall state therein the name and surname, and the profes-
sion or condition, of each of the parties intending, the dwelling-
place of each of them, the time during which each has dwelt there-
in, and the place at which the marriage is to be solemnized :

Provided that, if either party has dwelt in the place stated in
the notice for more than one month, it may be stated therein that
he or she has dwelt there one month and upwards.

* The words quoted were simbetituted for the words “Secretary to the Local -
Goverument” by Act (VIof 1886), s. 30, cl. (5).
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me Marriage Registrar shall, on receiving any such
% PR notice, causé a copy the.:reo(tobe affixed in
Fablication of notice, some conpicuous place in his office.

When one of the parties intending marriage is a minor, every
Marriage Registrar shall, within twenty-four hours after the receipt
by him of the notice of such magfiage, send, by post or othe:rw:se.
a copy of such notice to each of the other Marriage Registrars
(if any) in the same district, who shall likewise affix the copy in
some conspicuous place in his own office.

Notice to be filed, and  40. The Marriage Registrar shall file all
copy entered in Marrisge  such notices, and keep them with the records
Notice Book. of his office,

and shall also forthwith enter a true copy of all such notices in
a book to be furnished to him for that purpose by the Local
Government, and to be called the “Marriage Notice Book ;”

and the Marriage Notice Book shall be open at all reasonable
times, witheut fee, to all person desirous of inspecting the same.

41. If the party by whom the notice was given requests the
Marriage Registrar to issne the certificate
next hereinafter mentioned, and if one of the
parties intending marriage has made oath
as hereinafter required, the Marriage Registrar shall issue under
his hand a.certificate of such notice having been given, and of
such oath having been made :

Certificate of notice given,
and oath made.

Proviso. I) rovi 80

that no lawful impediment be shown to his satisfaction why
such certificate should not issue ;

that the issue of such certificate has not been forbidden. in
manner hereinafter mentioned, by any person authorized in that
behalf by this Act ;

that four days after the receipt of the notice have expired, and
further,

that where, by such oath, it oppears that one of the parties
intending marriage is a minor, fourteen days after the entry of
such notice have expired.

. 43. The certificate mentioned in section 41 shall not be issyed
Oath before issue of cer by any Marriage Registrar, until one of the
tificate, parties intending marriage appears per-
sonally before such Marjiage Registrar, and makes oath*
L4

i s e e e+

See Act X of 1887, s, 3, cl. (36),
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() that hé or she beljeves that there'ls no* any impediment of;
kiridred or affinity, or-other lawful hindrance, to the said marsiage;
and

(5) that both the parties have, or (where they have dwe't in the
districts of different Marriage Registrars) that the party making
such oath has, had their, his, or her usual place of abode within the
district of such Marriage Regisfrar, ~

and, where ®ither or each of the parties is a minor,

(czlthat the consent or consents to such marriage required by
law has or have been obtained thereto, that there is no person
resident in India anthorized to give such consent, as the case
may be.

48. When one of the parties intending marriage isa minor,
Petition to High Court 1o and both such parties are at the time re-
order certificate in less sident in any of the towns of Calcutta,
than fourteen days. Madras, and Bombay, and are desirous of
being married in less than fourteen days after the entry of such
nntice as aforcsaid, they may apply by petition to a judge of the
High'Court, for an order upon the Marriage Registrar to whom
the notice of marriage has been given, directing him to issue his
certificate before the cxpiration of the said fourteen days required
by section 41.

And on sufficient cause being shown, the said judge may, in
his discretion, make an order upon such
Marriage Reyistrar, directing him to issue
his certificate at any time to be mentioned
in the said order before the expiration of the fourteen days so
required.

¢ider ou petition.

And the said Marriage Registrar, on receipt of the sail order,
shall issue his certificate in accordance therewith,

. 44. The provisions of section 19 apply
(oonsent of father o1 quar- o every marriage under this Part, either of
' the parties to which is a minor ;

and any person whose consent to such marriage would be re-
quired there-under may enter a protest
against the issue of the Marriage Registrar’s
certificate, by writinyg, at any time before
the issue of such certificate, the word ‘forbidden” opposite to the
entry of the notice of such intended marriage in the Marriage
Notice Book, and by subscribing thereto Lis or her name and place
of abode, and his or her position with respoct to either of the
parties, by reason of which he or she is so authorized,

Protest against icsae of
of cetiticate.
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