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E'"lnF.NCI':. roBr· 

usa A witness may. while under examination, refresh hi:i 
R rr bJ memory by referring to a,ny writing made 

e ea ~g memory. by him!elf at the time of the transaction 
concert1ing which he is questioned, or 50 900n af~erwHds that the 
Court considers it likely that the transaction was at that time 
fresh in his memory. 

Thelwitness may also refer to any such writing made by any 
other person and read by the witness within the time aforesaid, 
If, rhen he read it, he knew it to be correct. .. 

j Whenever a witness may refrc:;h his memory by reference to 
When wltnru may UK any document, he may, with the permission 

copy of document to refresh of the Court, refer to a copy of such docu­
meolOry. ment: Provided the Court be ~atisfied that 
there is sufficient reason for the non-production of the original. 

J An expert may refresh his memory by reference to protes 
5i~JOal treatises. -

160. A witness may also testify to facts mMttioned in any 
Testimony to facts stated such document as is menti9l}:d in section 

In d.ocul\1cnt mentioned in 159, although he has no s~lfic recollection 
MCtJon 159 of the facts themselves, if he is sure that 
the, facts were correctly recorded in the document. 

;.' 

A book-keeper may tl'Sllfy to facts recorded by him in books regularly k'pt 
ill ~he cour,.e of hu.incJi~, If UU kll0\1'I that the book" were correctly kept, 
alt hough he na" forgotten th(' particular tran~lIt·tiollll ('nt(·r4I(l. 

161-' Any writing referred to under the provisiops of the 
• R;l;ht of .ulverse patty a' two last preced iug sections must be pro­

to \,"~ung u3ed to refresh duced and shown to the adverse party. if he 
memury. requires it ; such part)' may, if he pleases, 
cross-examine the witness thereupon. 

162. A witness summoned to produce a document shall. if 
JlroductlOD of documents. it is in his posse!>sion or power, bring it to 

Court, notwithstanding any objection which 
there may be to its production or t\J its admissibility. The valid­
ity of any such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it 
refers to matters of State, or take other evidence to enable it to 
determine on its admissibility. 

-------- ----------. 
A" to tbo> app!;4' IILiuu of I. hi 1 to I'0li~e·dt.rietl. tee the COll. 01· Crimiual C 

·PrOOt!dure (Act V. of 1898) ••. 17ll. 

s. 1,6 
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11, fat,. 'sucb a purpose, Ids neceaa..,;~ . cause any ~1' u~ 
• to be translat~, the Court may, if It thl~ 

Trantlabola of docu· fit direct the translator to keep the atentS 
menta. s~ret, unless the document is to be .gfVe1l 
in evidence: and, if the interpreter disobeys sueb direction., be 
shall be held to have committed an offence under section 166 of 
the Indian Penal Code. 

183. When a party calls for a document which he bas given 
Giving, as evidence, of the other pa,rty notice to p~oduce, and such 

doeument ce.ll~ for and document is produced and Inspected by the 
produced on nohce. party calling for its production, he is boQnd 
to give it as evidence, if the party producing it requires him: to 
~m : 

164. When a party refuses to produce a document which he 
UsiDg, as evidence, of do- has had notice to produce, he cannot after­

cllrnent,productionofwbich wards use the document as evidence, with. 
waE rcf1151d on notice out the consent of the other party, or the 
order of the Court. 

Illustration. 

A sues B on an agrpement, and giveR B notice t.o produce it. At the tr1al, 
A cRlls for the document, and B refuses to produce it. A gives 8econ~ar.JI 
evidence of it, content.. B seeks to produce I,he document itself to qDU­
tradiot the locont.ary evidence' given by A. or in c;rder to show that 'the 
agreement is not stamp~d : He oannot do so. 

185, The Judge may, in order to discover. or to obtain proper 
Judge's power to ut ques. proof of, re!evant facts, ask a~y question 

tiona or order production. he: pleases, In any form, at any time, of any 
witness, or of the parties, about any fact 

relevant or irrelevant; and may order the production of any docu­
ment or thing: and neither the parties, nor their agents, shall be 
entitled to make any objection to any such question or orQer, 
nor, without the leave of the Court, to cross-examine any witness 
upon any answer given in reply to any such question: 

Provided that the judgment must be based upon facts declared 
by this Act to be relevant, and duly proved: 

Provided also that this section shall not authorize any Judge 
til compel any witness to answer any question, or to produce any 
document, which such witness would be entitled to refuse to 
answer or produce under sections I2I to 131, both inclusive, if the 
question were asked, or the document were caUed for, by tbe 
adverse party: nor shall the Judge ask any question which, it 
would be improper for any other person to ask under section I4S 
or (49: nor shall he dispense with primary evidence or any docu­
ment, except in tho".c;ases hereinbefore ex~epted. 
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188. In cases tried by jury or with assessors. the jury or 

assessors may put any question to the wit~ 
Power of jury or aslleS' th h b J (tb J ....... 

SOfS to put qaestions. nes&es, roug or y eave 0 e u",&e. 
which the Judge himself might put, and 

which he cOJlsider proper. 

CHAPTFR XI.-OF IMPROPER ADMISSION AND REJECTION OF 

EVIDENCE. 

167. The improper admission or rejection of evidence shall 

No new trial for impro. 
per admission or rejection 
of evidence. 

not be ground of itself for a new trial or 
reversal of any decision in any case, jf it 
shall appear to the Court before which such 
objection is raised that, independently of 

the evidence objected to and admitted, there was sufficient evi­
dence to justify the decisioD, or that, if the rejected evidence had 
been received, it ought not to have varied the decision. 

Number and year. 

i-ltlt.t. 26 Geo. lII.. 
cap. m. 

SCHEDULE. 

ENACTMENTS I<. EPEALED. 

(See secti01l 2.) 

---'--~'----- ---;:--'----.-.-=~::-:~"---.-=-"'":---:-:----~ ---~---; 

Title~___ ______J~E:to_nt.~_~~~e!l~_ 
I 

For the further regu Jation of the I Section 38, so far as 
trial of persons accused of cf'rtain it relatOtl to Courtll 
oihnces cOlUmitted in tho EI!.Kt I of jUltice ill tho 
Indies j for repealing IlO much of East Indiei:!. 
lUI .dot, made in th(' twenty fourth . 
year of the reign of His present 
Majesty (iutituled "An Act for I 

the better regulation and manago· Ii 

mellt of tht' affairs of tho East 
India Company, and of the Bri. 
tish pos8el!sions in India, and fol' 
esta.blishing a COP.rt of Judicature 

. for the more speedy aud efEectual 
I trial of persons a(,euKed of ofienees 

committed in the East Indies ") 
liS requires the servants of the BaRt 
India Company to deliver inven­
tories of 'heir est.a.tea and effectR : 

I for rendering the law. more effec. 
tual againlt persona unlawfully 
resorting to the East Indies j and 
for the more easy proof in certain 
CI/oIle!;, of deeds and writings exe­
tlUted in Great Bl'itain or India. 
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SCHEDULE.-{&,ontinu,etI.) 

KNACTMKNTS REP1!.ALl!:D.-(epntmn,d.) 

(See section 2.)-(continued.) 

Number and year. Title. 

Stat, 14 & I/) Viet., To liwtmll the Law of Evidence. 
cap 1111. 

Ad XV. of IS:;il. To aruend the Laws of Evidence. 

.Act ll. of 181i~. 

I 

To Ilruend the Law of Evidence in 
the Civil Oourts of the Eaat 1ndia 
Company il' the BengaJ Fresi­
dency. 

~'or the furth~r improvement of the 
IJliw of E\'idenc~. 

Extent of repeal. 

Section II, and ~o 
much of section 19 
a8 relates to Bri­
tish India. 

So wuch. 11.8 has not 
heen heretofore reo 
pealed. 

Seetioll Ill. 

So much as hUll !lot 
been horetoforo re­
peaJed. 

A(:t XXV. of 1b61. \ 

•. I 
.For ~implifyiug the procedure of Section 2:li. 
the Courts of Cl'iruinal Judicat.ar" 

.. I • .. .. .. ft • "" . .< 1 
; 

not e~ta.bliBhed by Royal Chartor'l 

"-~--~------__ " ___ I ____ • ___ ~ __ ._~_~ ___ ~ ________________ ~ _____ _ 

1 TIll! outry relating to 88. 7 aud 13 of th" (Jeu()ral ()IQu~cS Act (I. of HHiI-i) 
hQ~ beeu repealed by tbeGeueral C\I\\IS6S Act (X. or 1897). 



SPECIAL MARIUAGE. 

AOT Ill. OF 1872 •• 

The 8peoi&lltla.rrla.ge Aot, 18'72. 

RECEIVED THE G. G.'s ASSENT ON THE 2ZND MARCH 1872. 

An Act to provide Q form of Marriage i,. certai" Gasli. 

WHI:.REAS it is expedient to provide a from of marriage for 
persons who do not profess the Christian, 

l'reamble. J . h H' d M h d P' B d eWIS, In u, u amma an, arSl, u-
dhist, Sil{h, or Jaina religion. and to legalize certain marriages the 
validity of which is doubtful; it is hereby enacted as follows :-

Local exlt'nt. 

C()mmcoc~menl. 

1, Thi" Act extends to the whole of 
British India. 

[Repealed by Act XVi. of [874.] 

2. Marriages rna)' be celebrated under this Act between per­
sons neither of whom professes the CQ,ristian 

C(~nditions upon which or the Jewish or the Hindu or the Muh~' 
marnages under Act may ed h' P' h B ddh' 
L~ celebrated. m an, or t e arsl or t e u 1st, or 

the Sikh or the Jaina religion, upn the follo­
wing conditions :-

(I) neither party must, at the time of the [fljJ.rriage, have a 
husband or wife living: 

(z) the rnan must have completed hi~ age of eighteen years, 
and the women her age of fourteen years, according to the 
Gregorian calendar: . 

C)) each party must, if he or she has not completed the age of 
twenty-one years, have obtained the consent of his or her 
father or guardian to the marriage: 

~4) the parties must not be related to each other in any degree 
of consanguinity or affinity which would. according to any 
law to which either of them is subject, render a marriage 
between them illegal. 

• Act III. of 1872 ha~ bOPII declared in force in the 8&nthal Parga!II'B by 
neg. (Ill. of 1872),8 3, &8 amended by Reg. (111. of lS1t9), 8 3; in Angul and 
the Khondmll.ls by Reg. (III of 1913) s 3 ; and in British Baluchistan by 
Reg (TI of 1913) 8. a _ • 

This title has baton given by tbe Iudian Sbort Title. Act (XIV. 01 1897). 
Ith&8 been declared, under the Scbocluled Distriota Act (XIV. of 187', to 

he inforce in tb. followiug'Soheduled Diatricb :-
The Districts of Hazaribagb, Lobar. 

daga, and ManbhutD, and Par-
• ~na Dhalbbum and the Kolhan . 

In the Dietrict of SiagbhUlll ... See G«aetteof IftdiQ ••• lSil, Pt. l •• p. 504 
l'he .N4r~·W""" PrOv~ TUM Ditto ... 18Z~, p~ 1., p. &05 . 
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1st Proviso.-No such law or custom, other than one relating 
to consanguinity or affinity, shall prevent them from marrying. 

2nd Proviso.-No law or custom as to consanguinity shalIl 
vrevent them from marrying, unless a relationship can be traced 
between the parties through some common ancestor, who stands 
to each of them in a nearer relationship than that of great-great­
grandfather or great-great-grandmother, or unless one of the par­
ties is the lineal ancestor, or the brother or sister of some liueal 
ancestor, of the other. 

3. The Local Government may appoint one or more Regis­
trars under this Act, either by name or as 

Appointment of marriage holding any office for the time being, for any 
){egi,trar,<. 

portion of the territory subj0ct to its admini-
stration. The officer ~o appointed shall be called 'Registrar of 
Marriages under Act III. of 1872,' and is hereinafter referred to as 
the 'Registrar.' The portion of territory for which any such officer 
i" appointed shall he deemcJ his district.* • 

()IlC of the partlcs t" 
int"nding marri'lI!c 10 give 
no lice tu ]{egi.trars. 

4. When a marriage is intended to be 
solemnized under this Act, one of the Piirties 
must give notice in writing to the Reg"istrar 
before whom it is to be solemnized. 

The Registrar to whom "uch notice is given must be the 
Registrar of a (Jistrict within which one at least of the parties to 
the marriage has resided for fourteell days before such notice is 
given. 

Such notice may be in the from given in the first schedule to 
this Act. 

5. The Regio;trar shall file all such notices, and keep them 
Nollce tube filed a1ld with the records of his office, and shall also 

cllpy enteTed in the Mm- forthwith enter a tnte copy of every such 
I ia\:c Notice Book notice in a book to be for that purpose fur-
lIished to him by the Government, to be called the "Marriage 
Notice book under Act III. of (872," and sllch book shall be open 
at all rea'lonable times, without fee, to all persons desirous of ins­
pecting the same. 

------------ ------------------- ---------
• For lIo~ification. appointing Btlgiatrars under So 3 fOl' dietl'icts in­
(1) AASIlm, eee ASI5aro Hulas Manual. Ed. 1893, p. 26. 
(2) Bombay Presidency, sce Bombay List of Locals Rulea and Order., 

Vol. I., Ed. ltID6, p. ~B~ 
(3) Contral Province~, it'S Central l'rov iDOes List of Local Rules and 

Orderll, l<~. 1896. p, 19. <I 

(4) North-Western Provinces and Uudb. 111!4 Notification at p. 42 of the 
N. W. Provinces and oudh Li~t of Local. Ruies aDd Orders Ed. 189'. 
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6. Fourteen days after notice of an intended marriage hu 
been given under section 4, soch marriage. 
may be solemnized, unless it has been previ· 

ouslyobjected to in the mannar hereinafter men.tioned. 

Objection to marriage. 

Any person may object to any such marriage on the ground 
that it would contravene some one or more of the conditions 
prescribed in c\au'le (1). (2), (3), or (4) ot section 2. 

The nature of the objection made shall be recorded in writing 
by the Registrar in the register, and shall, if necesqary, be read 
over and explained to the person making the objection, and shall 
he signed by him or on his behalf. 

7. On receipt of such notice of objection the Registrar shall 
flot proceed to solemnize the marriage 

Procedure on receipt 01 until the lapse of fourteen days from t~e 
ubjection. ~. 

receipt of-such objection, if there be a CO\! e-
of competent jurisdiction open at the time, or, if there be no 
fiuch Court open at the time, until the lap'ie of fourteen days from 
the opening of such Court. 

The person objecting to the intended marriage Tnay file a suit 
Ob' Ii' in any civil Court having local jurisdiction 

lector may Ie SUIt. (other than a Court of small Causes) for a 
declaratory decree, declaring that such marriage would contravene 
some one or more of the condition-; prescribed in clause (I). (2), 
(3), or (4) of <;ection 2. 

8. The officer before whom sllch suit is filed shall thereupon 
give the person presenting it a certificate to 

Certificate of filing of suit the effect that such suit has been filed. If 
to be lodged with Rt"gistrar. such certificate be lodged with the Regis. 
trar within fourteen days from the receipt of notice of objection, 
if there..be a Court of competent jurisdictipn open at the tllne, or, 
if there be no such Court open at the time, within fourteen days 
of the opening of such Court, the marriage shall not be sole· 
mnized till the decision of such Court has been given, and the 
period allowed by law for appeals from such decision has elapsed; 
or. if there be an appeal from such decision, till the decision of 
the Appellate Court has been given . 

• If such certificate be not lodged in the manner and wi.thin tile 
periqd pres,::ribed in the last preceding paragraph, or if the deci-. 
sion of the COUl't be th~t such marriage wouM Mt coi'ltravel1e 

, " .. . 
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anyone or more of the conditions preScribed in clause (I). (2), 
(3), or (41 of section 2, such marriage may be soiemnized. 

If the decision of such Court be that the marriage in question 
would contravene anyone or more of the conditions prescribed 
in clause (1), (2), (3). or (4) of section 2, the marriage shall not be 
o;olemnized. 

9. Any Court in which any such suit as is referred to in 
section 7 is filed may, if it shall appear to 

Court may fine when ob. it that the objection was not reasonable and 
jection nol reasonable. bona fide, inflict a fine, not exceeding one 
thousand rupees, on the person objecting. and award it, or any 
part of it, to the parties to the intended marriage. 

10. Before the marriage i5 solemnized the parties and three 
witnesses, shall, in • the presence of the 

D~",~ ... tion hy pa.ties Registrar, sign a declaration in the form 
dtfd Wltuesses. contained in the second schedule to this 
Act. If either party has not completed the age of twenty one 
years, the declaration shall also be signed by his or her father or 
guardian, except in the case of a widow, and, in every case, it 
shall be countersigned by the Registrar. 

I 

11. The marriage shall be solemnized in the presence of the 
Registrar and of the three witnesses who 

Marriage how to be snl .. m· signed the declaration. It may be sole­
I\ioed. mnizert in any form, provided that each 
party says to the other, in the presence and hearing of the Regis­
trar and witne~ses, 'I [A,] take thee [B,] to be my lawful wife (or 
husband).' 

12. The marriage may be celebrated either at the office of 
the Registrar or at snch other place, within 

l'Jllce wher~ marriage reasonable distance of the office of the 
may be soleUlnlzed. R' t h . d' P 'd d egts rar, as t e parties eSlre: .r0Vl e 
that the Local Government may prescribe the conditions under 
which such marriages may be solemnized at places other than the 
R,egistrar's office, and the additional fees to be paid thereupon. 

13. When the marriage has been solemnized, the Registrar 
shall enter a certificate thereof in a book to 

. Certificllte of marriage. be kept by him for that purpose and to be 
called the 'Marriage Certificate Book ul\der 

Act II I. of 1872, in the form given in the third schedole to this 
Actt, and such certificate shall be signed by the parties to the:: 
~arriage and the three witnesses, 
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13A.* The Registra~ shall send to thet R~strar-Geni'!tal o.f 
T ,. f I'fi d Births, Deaths, and. Marriages for the tem-

ransmlSslOn () eer J e • . h' h' h h' d' t ' t' . eopieJi ofentries in Macri- tones WIt In w IC IS IS nc IS sItuate, at 
age CertifiCllle Book 10 the such intervals as the "Local Government" 
Registrar GoneraJ,ofBirths from time to time. directs, a true copy certi-
Deaths, and Marnages. fled b h' - h r th G y 1m, In suc lorm as e ovemor" 
General in Council, from time to time, prescribes, of all entries 
made by him in the said Marriage Certificate Rook since the last 
of such intervals.* ' 

14t The Local Government shall prescribe the fees to be paid 
F to the Registrar for the duties to be dis-

ees, charged by him under this Act. 
The Registrar may, if he thinks fit, demand payment of any 

such fee before .solemnization of the marriage or performance of 
any other duty in respect of which it is payable. 

The said Marriage Certificate Hook shall at all reasonable times 
be open for inspection, an~ shall be admissible as evidence of the 
truth of the statements therein contained. Certified extra·:ts there­
from shall, on application, be given by the Re~istrar on the f'1ctf~ 
ment to him by the applicant of a fee to he fixed by the Local 
Government for each such extract. 

15 Every per'lOn, who being at the time married, prccllres a 
marriage of him"elf to be solemmze,! under 

P~nn!IY on married per~on this Act, 'ihall be deemed to Hbv!,! commit­
nllur.\'m~ ag,un un<ler Act. ted an offence unnel' section 494 or section 
495 of the Indian Penal Code, ao.; the case may be; and the 
l!Iarria~e "0 ~olemnized is ,'oid. 

16, Every person marrieu under this Act who, during the 
lifetime of his or her wife or husband. COI1-

Punishment of bi~amy. tracts any other marriage, shall be subject 
to the penalties provided in Ilections 494 

and 4<)) of the Indian Penal Code for the offence of marrying 
again during the lifetime of a husband or wife, whatever may be the 
religion which he or she professed at the time of such second 
marriage, 

.. 3. ISA has ~n inserted by Act VI of ISM, 8 !S. 
t As to the duty of the Hegiatrar-Genera! to ma.ke and keep induea of ~8 

cert.ified copie~ lent to hi, office under thi. sectioo. see Aot VI. of 1886 .•. 1; 
t For scale of feea to he pai,1 to Registrarll of Marl'ia.gespreacribed b,­

(1) The Gavel'ument of Bombay, lIee Bombay LIst of Local Rot. and 
Orders, Vol. 1, Ed 1896. Jl 98; 

(2) Oblef Oommiuioner. Ceutral Prcvioces, 88eCentrai Provineetl Li.t Qt 
Local Rilles llnd Order!), Ed. 1896 P 19 ; ' ~ . 

(3)"GovernlDent, N, W.~. and Oudh, aee N(ltinolltioD at p. 402 of tilt N. 
W, P. and Ol,ldh Li.t of Local Rules and Orde.r., Ed, 1894. " 

§ The 1I'or4& "tUlin qllotation! have been iuserted ~! 4-ot 3~ of 1920", • 

s. 1~7 
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17. The I ndian Divorce Act sball apply to. all marriages 

contracted under this Act and any such . 
Indan Oivorce Act to marriage may be declared null or dissolved 

apply. in the manner therein provided, and for the 
causes therein mentioned, or on the gronnd that it contravenes 
some one or more of the conditions prescribed' in clause (I), (2). 
(3), or (4) of section 2 of this Act. 

18. The issue of marriages solemnized under this Act shall, 
if they marry under this Act, be deemed 

La~ to app~ to issae of to be subject to the law to which tbeir 
mamages un er Act fathers were subject as to the prohibition 
of marriages by reason o't consanguinity and affinity, and the 
provisos to section 2 of this Act shall apply to them. 

19. Nothing in this Act contained shall affect the validity of 
Saving of marriRges sol· any marriage not solemnized under its pro­

emniud otherwise tban lin· visions; nor shall this Act be deemed direct­
der Act. Iy or indirectly to affect the validity of any 
mode of contracting marriage; but if tpe validity of any such 
mode shall hereafter come into question before any Court, such 

. ;::~stion !-ohall be decided a!; if this Act had not been passed. 
20. Registry of marriages con/meted he/ore parsi"g oj Act. 

(Repented by Act Xli. 0/ 1876] 
21. Every per~on making, signing, or attesting any dedara-

Penalty for signing decla. tion or certificate prescribed by thi" Act, 
ra~i~ns or certifl.;ates con· containing a statement which is false, and 
talOtng false statements. which he either knows or believes to be 
false, or does not believe to be true, shall be deemed guilty of the 
offence de-;cribe-rl in section 199 of the Indian Penal Code. 

FIRST SCHEDULE. 
(See section /-.) 

NOTICE OF MARRIAGE. 

To , a Registrar of marriages under Act IH. of 
1872 for ~he District. 

I heTeby give you notioe that a marriage under Act III. of 1872 is intended 
to be had. within three calendar months from the date hereof between me aDd 
the other pa.rty herein Damed aud deeoribed (that is to say) :-

___ w -.. -._- .. - - ---- ---- -

Names. Condition. Rank or profe~. 
sion. 

----I---- - .. _,- --- ._--
.4 11 U"marl·ietl Landotcner. 

WiriOfOH'. 

CD Spifl8ter. 

- \ 
... 

\V it, neaR my hand, this 

I 
---- __ h _ ___ 

fowel1ing~ Age. plaae. 

OJ' .full a..tJe • ... 

Mi7tor. 

day of 
(Sig,,~) 

... 
--

.tf.B 

-.- .-
Len!th of 
reai BDce. 

fS till!!" 

... 
a 

18 
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SECOND SCHEDULE 

(See sectio" 10.) 

DECLARATION TO BE MADE BY THE BlUDEGROOM. 

I, .4 B, hereby declare &8 follows;-
1. I am at the pnaent time unmarried: 
2. 1 do not profellll tbe Christian, Jewish, Hindu, Muhammadan, Parai, 

Buddhist, Sikh, Or J aina religion : 
3. I have completed my age of eighteen y9ar~ : 
4. I aID not related to 0 D [Me bride] in ally degree of consaniuinity or 

affioitl which would, acccrdintf to the l&w to whioh I am subject, 01" to which 
the saId 0 D i8 subject. aud 8ubJect to the provisos of olau8e (4) of seotion i 
of Act Ill. of 1872, render a mllfriage between UlI illegal : 

[And w.len the brid~room la. not COfllplllkd hi8 a~ oj tU'enly-ons 'Years: 
G. The (lonsent of my fll.ther (or guardia.n, a. tAli cale may be) has been 

given to a marriage between myself and 0 D, and has not been revoked:J 
6. I am aware that, if any statelllent in this 'declaration is fals8, and if 

in making such statement 1 eithel' know 01' believe it to be false, or do not 
believe it to be true, 1 am liabre to imprisonment, and alllO to fine. 

(Signed) .d B [tne Mdet)'I'oom]. 

Declaration to be llIade by the Bride. 
T. () D, hereby doclare a.~ follows :~ 
1. 1 am at the preaent time unmani .. d : 
2. I do not profess the Christia.n, Jewish, Hindu, Muhammadan, Panl, 

Buddhist, Sikh, or Jaina. religion: 
3. I have completed my age of fonrteen yearH : 
4. I am not r~lated to ..d. B [the bridegroom] in any degree of oonsaugunit.r 

or affinity whioh would, according to tbe law to whioh I am subject, or to 
which the said A. B i. subjeot, and subject to tho provi~o8 of clause (4) of 
I!tCtion 2 of Act Ill. of 18i2, render III marriage between us illegal: 

(And when the bride 4a8 not completed Ii6'/" age of' twenty-one ysars, unllld6 
de is a flJidow : 

6. The oonsent of M N, my father (01' guardian, as tke clUe may bs), hu 
been given to a marrirge between myself and .4 B, and has not been revoked :] 

6. I am aware that, if any atatemellt in thi8 dedaration is fals8, and if in 
waking such statement 1 either know or belie"'8 it to be false, Or do not believe 
it to be true, I am liable to imprisonment, and also to fine. 

(Signed) (} D [the bride]. 

Signed in our preseDce by the IIobove-ntlolJled A Band 0 D. 

GH'} Iii, [tAre. witnNIB'). 
XL, 

And wkm tM bridtIfJrQum or bl'idtJ Iuu not oomplet6d ttl" a,lIe qf twenty-anll 
'Ileal", ezo:pt in tile caBe qf a widow; 

Signed ur my presence and with my COlliltllt by the above-named 4 lJ 
and 0 D: 

M N, the father [,,,. guardian] of the above-oamed, 
.d }J [or 0 D, 1:1, eke cale 1II/)y be]. 

(Dounter.,gned) E. F. 
I1-eyi6trar vf M.,.riage. uncleI' Act IlL q/ ma. 

Jur tie Dilt,.i,-t of , 
D4Ud 4b IlIlJl of 18 • 



SPECIAL MA.RRIAG£. 

THIRD SCHEDULE. 

(See section IJ) 

REGISTRAR'S CERTIFICATE. 

[1872 : Act ill. 

]. E P, certify that 011 the of 18 app6ared 
before me A nand CD, eaoh or whom in my presence a.nd in the presence of 
three credible witr11l!l1!86, whose lIames are signed hereunder, made the duo lara. 
lIolI. rllquired by Act Ill. of IM72, and that a marriage under the laid Act 
wall IIOlemni:t.ed botwceIJ them ill DIy )>resence. 

Dated tllt 

(Siglted) B ]i, 

}(c:listrrlJ' of il'Iw'l'iapes undo' Act III. 01' 11:J72 
fIJI' the District ()f 

(bigned) A lI. 
CD. 

'{/ D'} 1 ", l t/tree WitIlC'8b'(!b'.,: 

KL, 

u; 

FOLJ1{TIJ SCHElJCLE. 

(See section 20.) 

I Repealed by Act .\"11. oj Ib'76.] 
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ACT IV. OF 1872. 

The Punjab Laws Act.* 
Rl!:CEIVED THt: G.-G's ASSENT ON THE 28TH MARCH 1872. 

An Act for "eclaring wkick 0/ eertain rules, laws, and r,plalio"s 
have tlu force of law in the Punjab, and jo,. other purposes. 

WHEREAS certain rules, laws, and regulations, made heretofore 
PrelUJlble. 

(or the Punjab, acquired the force of law 
under the provisions of section twenty-five 

of the Indiani Councils Act 1861; and whereas it is expedient to 
declare which of the said rules, laws, and regulations, shall hence­
forth be in force in the Punjab, and to amend. consolidate, or 
repeal others of the said rules, orders, and regulations; it is hereby 
enacted as follows :-

Shorl ti \Ie. 
1. This Act may be called" The Pnnjab 

Laws Act, 1872." 

2. I t extends to the territories now under the administration 

Lottll extent. 
of the Lieutenant-Governor of the Punjab, 
but not so as to alter the effect of any 

regulation made [or any parts of the said territories under the 
Statute 33 Vic., cap. 3, section I : 0 

Commeucement. 
And it shall come into force on the first 

day of June 1872. 

3. The Regulations, Acts, and orders specified in the first 

Enactments in force. 
schedule hereto alU1exed, are in force in the 
Punjab to the extent specified in the third 

column of the said ~chedule. 

Enactments repealed. 4. Repealed by Act 4- 01 I9I4. 

CIVIL JUDICATURE. 

S.t In questions regarding succession, special property of 
females, betrothal, marriage, divorce, dower, 

Dc:cisions in ~ttain ~es adoption, guardianship, minority, bastardy, 
~o be accotdlDg to natIve family-relations, wills, legacies, gifts, parti. 
law. tions, or any religious usage or institution, 
the rule of decision shall be-

(a) any custom applicable to the parties concerned, which is 
not contrary to justice, equity, or good conscience, and bas Qot 
• 

• Tbis A.ct hBII been repealed in N. W. }'ron~iel' Provlnc .. by. Beg •. VII of 
1001 s~ o. • 

t S. ·6 hM beep. anbaiituted lit' Aot XlI. of 1878 '" 1. 
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been by tbis or any other enactment, altered or abolished, and 
has not been declared to be void by any competent authority. ; 

(b) the Muhammadan law, in cases where the parties are 
Mubammadans, and the Hindu law. in cases wbere the parties are 
Hindus, except in so far as such law has been altered or abolished 
by legislative enactment, or is opposed to the provisions of this 
Act. 01' has been modified by any such custom as is above refer­
red to. 

6. . In c;J.ses 110t otherwise specially pro-
Decisions in cases not 'd d f h J d h 11 d 'd d' specially provided for. VI e or, t e u ges s a eCI e accor Ing 

to justice, equity, and good conscience. 

'1. AI110cal customs and mercantile usages shall be regarded 
as valid unless they are contrary to justice 

Local customs and mer- 't 0 dc' h b ~ 
cantile usages when valid. equl y, ! goo ';lnsclence, or ave, 0 ore 

the passlOg of thiS Act, been declared to be 
void by ally competent authority. 

DESCENT OF JAG IRS. 

8. In a\l cases in which Government has declared any rule 
. .. of descent to prevail in any family or fami-
h.ul~ of ue,cenllll family lies of assignees of land-revenue, such rule 

of assig nce of land'r~yenue, {d \ 11 b h Id 'I d o escent S la e e to preval, an to 
have prevailed, am'Ongst them from the time when the declaration 
was made. 

Pl"~'h]lll·TION. 

9. [Right oj pre,e1llptio'~.1 Repealed by PU1ljab All 2 of 1905. 

10. [Presumption -as to its existmCt!.] Repealed by Punjab 
.A ct 2 0/ 19(i5, 

11. [lts existence ;'l towns to he proved.] Repealed by Punjab 
Act 2 of 1905. 

12. Devoluti011 of rigllt when property to be sold or fore· 
closed is situate 7vitlzi,. a village.] Repealed by Punjab Act 2 
oj 1905. 

13, [Notice 10 p,e-emptotS.] Repealed by Act 2 oj 1905. 

14. lLoss 01 rig/It of pre,emption.] Repealed by Act 2 0/ 1905. 

15. [Right of pn-empto1 0,. /orecl()s",e.] Repealed by Act 2 

0/1905. 

16. [Suit to enlorce riglst 0/ pre-elllption,] Repealed by Act 2 
of 190 $. 

t Se. 22 to 32 repealed b'y Act 3, ~f 1007. except iQ, Scheduled. Dicltrid. 
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18A..- [Power '0 r'f/uire pay.,,,I ;,,~ CON".] RtplaIed !Jy 
Act 2 of /()05. ' 

17. [Dec"e 10 fit: time tor payment.] Rlptaled 6, All ViI 
of 1895 dnd Pun. Act 2 of 1905. 

18. [Effeci "/ no"-fJ4yme"t 01 purcnasMno*ey.] Repealed by 
Act VII 01 1895 dnd P,#:. Act 2 of 1905. 

19. [Party to sell by Joint-ow""s 'can"ot witltdrdw Ids sltaro 
alld da"", pre-emption as to rest.] Repaaled by Pun. At.t :I 01 190,. 

20, [Pnj'eretllial right to co-sha,.ers in well where chakdari 
tenure prevails.] Repealed by Pun. Act 2 of 1905. 

DECREES CONCERNING LAND. 

21, [He/'Mlcd by Act XVI! 0/ 1887 5'. 2 and Sch.] 

Power to invest Cour Is 
with insolvency·jurisdi c· 
lion. 

I NSOLVENCV.t 

22.t The Local Govern ment may 
invest any Court or any class of Courts 
with insolvency-jurisdiction in any specified 
local area. 

28.t Any debtor, whose debts amount to .pees five hundred 

P t'ti t C t' d or upwards, and any creditor or creditors, 
t I on 0 our .or a . 

udic&tlon of insolvency. to whom an aggregate sum of not Jess than 
rupees fiv<t hundred is due from any such 

debtor, may petition the Court having local insolvency-jurisdiction 
that the debtor be adjudicated an insolvent. 

P d f C t th 24·t I f it appear that the debtor's lia. 
lace ure 0 ,our ere bOlO' h fi 

upon. I Itles amount to more t an rupees ve 
hundred, the Court may-

(I) call upon the debtor to make a statement of his assets 
and liabilities; 

(2) invite by proclamation or otherwise the appearance 
persons to record claims against the debtor; 

(3) register all claims so recorded; 

(4) call upon the debtor to give reasonable security for his 
appearance, Of. on default of reasonable security. order 
his confinement in the civil jail ; 

• Bectien 16 A hd been 81lbetltnted by Act XII. of 1878, I, Jo 
t l1li. 22 to 82 ,...,eaJed by Act. 3 of 1907. 8Ullpt in the sebedu-I.ed P1atrlcta., 

" 
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(5) 'attacbaU the debtor'. property in the Panjab, moveable 
or immoveable; 

(6) pass an order exempting the person and property of the 
debtor from further legal process, pending inquiry and 
the final orders of th~ Court. 

Insolvent defined. 
A debtor on whom the order referred 

to in clause six of this section is passed, is 
deemed an insolvent. 

95.* The Court shall make full inquiry into the origin, nature, 
and circumstances of the debts, and the 

Insolvent Ci!ty ~f mis· condud of the debtor in relation thereto; 
conduct may Impnsoned. and if the insolvent be shown to have been 
gUilty of concealment, fraud, recklessness, or other gross miscon­
duct in reference to the debts, and if hili discharge, for that reason, 
is opposed by any of the creditors, the Court may, at its discre­
tion, award a term of imprisonment in the civil jail not exceeding 
one year: 

28.* If it appear that the debtor, after becoming unable to 
meet his liabilities, or in expectation of be­

Fraud?lent t"!,,nafm in coming so has transferred his property or 
expectation of msolvency h' f' h' d f d' . 
may he annulled. any part t ereo, Wit a vIew to e rau 109 

, his creditors, or to giving one or more cre-
ditors, a fraudulent preference over the others, the Court shall 
annul such transfer. and treat the property transferred as the other 
property of the debtor. 

27.* The property of the insolvent shall be sold or adminis-
. tered, under the direction of the Court, either 

P~~er of ~ourt to ~ell or through the agency of its own officers or of 
:r:'lmster Insolvent. es· assignees to be appointed. by the Court, in 

the manner most condUCIve to the interest 
of the creditors, and the proceeds shall be divided rateably amongst 
them. 

28.* The Court shall give effect to any composition or arrange­
ment agreed upon between the debtor and 

Power. to give effect to the majority of the creditors: Provided that 
compositions. no injustice or injury appears to be inflicted 
by such composition or arrangement on any of the parties concern­
ed, and that no fraud nor collusion is suspected. If any creditor 
objects to such arrangement, the Court shall decide as to the 
reasonableness of the the objection . 

• $so 92 to 32 repealed by Ad 3 011907. eJ:cept In tbesbiqduld ~istricta. 
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at.* When the sale or administration of the insolvent's pr0-
perty is complete, the Court may order the 

~he'D Court may Qrder insolvent to be discha~, ··on his signing 
GbS(:bargc pi Insolvent. an agreement to liquidate, fJ'Otn any fro. 
perty which "he may subsequently acquire, such portion 0 his 

debts as remains unpaid. Such order of 
Effect of order, discharge shall preclude any creditor whose 

claim is registered from suing the debtor 
in respect of such claim, unless it be shown that the debtor has 
acquired .property, since the order of discharge, out of whieh the 
claim migbt have been defrayed. 

30.* Nothing in the preceding sections sball apply to per. 
sons Who may have been admitted to the 

Foregoing rules not to ap- benefit of any insolvency·law at a presi~ 
ply to persons admitted to 
benefit of insolvency-law in deney.town; nor shall any order passed 
presidency-towns. under the preceding sections affect the 
. remedy of any creditor against his debtor 
10 respect of property which, at the time of the insolvency of such 
debtor, was not in the Panjab. 

31.* The Chief Court of the Panjab may, with the sanction 
. of the Local Government, from time totime 

Chief Court empowered to frame and issue rules conformable to the 
frame rules, . . h' b fi ' • d fi h provISions erem e ore contalOe, or t e 
better ad ministration of insolvent estates, and may, with the like 
sanction, alter any such rules. 

32.* The Local Government may at any time, with the 
previous sanction of the Governor-General 

1'ow('r 10 ~xcludt: any class in Council exclude any particular class or 
from "pemtlon of such roles. ' . 

race from the operation of these rules, 

33.* [Repealed by Act Xli. of 18W, Sch.I.) 

MINORS AND TIlE COURT OF WARDS. 

_ 34.- [Bar ofjuT;sdiction in certain cases.] Repea/ed 6y Pan· 
jao Act 2 0/ 1903. 

35.· Uurisdiction of Court 0/ Wards.] Repealed by Pan/flo 
Act 20t I903. . 

. 38. [Depu,,", Co",m;ss;o,.,r may i_quire'nto d,.cumstances 
'a;ttetling jlWisdietilHl.] Repealed Act 2 of 1903. 

37.. [Appeal to C(I1'Jtmissi",.,,. IIltU",t or de,. untJn. section 36.) 
Re;841ed by Act 2 of 1903 •. 

88. [Ewtellt of j.,ua;otioll.] Repealellll)' Act 2 of 1903. 

• Sa, iii!! to :II &'OpeaJed by Act Ill. of 1907. exoept. hi the achedi1led'Vlatr{otl. 
S.I$8 . 
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CRIMINAL JUDICATURE. 

89. The provisions of the Indian Penal Code, with the exep-
IDdian Penal Code to tion of Cbapt~ VI., shall be applicable to all 

apply to offences com· offences committed before first January 1862, 
mitled previol1s to first in territory which was, at the time of the 
Januarv 1862. commission of !ruch offence, subject to the 

Government of the Punjab: 

Provided that nothing contained in this section !lball affect 
any privilege conferred on certain Chiefs in 

Savillg of privileges eon· the PunJ'ab by the Governor-General in. 
ferred on certain Chiefs. 

Council, or by the Board of administration 
for the affairs of the Punjab, nor any indemnity or pardon granted 
by competent authority, 

39A.* The Local Government may establish a system of vil· 
Power to establish sys. 

tem of village-watchmen, 
Ilnd mpnicipal-watchmen. 
nnd to make rules_ 

lage watchmen or municipal watchmen in 
any part of th~ territories under its 
administration, and in furtherance of this 
object may, from time to time, make rules 

to provide for the fonowing matters: . 

(4) the definition of the limits of watchmen's beats; 

(b) the dr-termination of the several grades of watchmen, and 
the number of each grade to be appointed to each beat; 

(c) the appointment, suspension, dismissal, and fI!signation 
of watchmen of each grade ; 

(d) the equipment and discipline of, and the control and 
supervision over, such watchmen ; 

(e) the conferring upon them, and the exercise by them of 
any powers, and the enjoyment by them of any protection 
or privilege, which may be exercised and enjoyed by a 
police· officer under any law (or the time being in force; 

(I) the performance by them of such duties'relating to police, 
sanitation or statistics, or for the benefit of the village­
communities or municipalities within their respective beats, 
as the Local Government thinks fit ; 

(g) the exercise of authority over, and the rendering of aid to, 
such watchaten by headmen of the villages or members 
of the Municipal committees of the town'S comprised in 
their respective beats ; 

• Section 89A baa been t!tlblltitntfld by Act XXIV. pf \881, II. 2, for thOle 
orillinally added by Act XV. of 18'75. 
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the performance, by the headmetrof 'Villages comprl.,d 
in the bUt of any watchman, of any of the duties of a 
village. watchman in aid of, or sabstitutiO'n tot, sttch watch. 
man; 

(.) the exercise, by such viJIage-headmen (or the purposes 
referred to in clauses (g) and (k), or by members of Muni­
cipal {,';omtnittees (or the purposes referred to in clause 
{g) o(thi$ section, of any of the powers, and the enjoy­
ment by such headmen or members of any privilege or 
protection, of a village-watchman or a municipal watch­
man as the case may be ; 

( i) the determination of the rate at which, and the mode in 
which, watchmen shall be paid, and, in the case o( village 
watchmen, of the mode in which their pay, the expenses 
of their equipment, aod other charges connected with the 
village-watchmllJ1 system shall be provided (or, whether 
out of cesses or funds already leviable or available in the 
villages comprised in the beat, or by a special tax in money 
or kind to be imposed on any class of persons residing 
or owning property in or restoring to, such villages, or 
partly in one of these ways and partly in the other; 

(k) the collection with or without the aid o( the-village head­
men, and by any process available for the realization of 
the land·revenue, of any tax imposed under clause (J) of 
this section, and the application of, and the mocle of 
accounting for, the same ; and generally for 

(I) the efficient working of the system of village watchmen 01' 
municipal-watchmen: 

Provided-

/St.-that the rules to be made regarding the appointm~nt of 
village-watchmen shall allow to the headmen of the 
villages comprised in the beat to . which such a watch­
man is to be appointed, a power of nomination to be 
exercised in such manner, and subject to such reason­
able conditions, as may be prescribed by such rules,. 

2ndly.-taat the rules to be made IUlder claus (f) oft his 
section with reg.ard to village-watchmen shall include 
provisions for recording and secbring due consideration 
01 the v~s and opinions on the matter. theleip 
referred to of the headman of the; villages CC)Qlpri. in 
ja each beat ' 
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398.* Every person is bound to render to a village-watch· 
.' . man, or municipal watchman, or village 

Obllga.tlon to &Sllllll watch· headman disehar.ring the duties of a police-
men and headmen. ~ 11>' 

omcer under the rules made hereunder, all 
the assistance which he is bound to render to a police-officer. 

Any person who obstructs such watchman or headman in the 

l'erson ob~tructinc watch· 
man or headman may be ar' 
rested without wanant. 

discharge of such duties may. be arrested 
without warrant by a police-officer or by 
any watchman or village·headman em­
powered in tbis behalf by the local Govern· 
ment. 

39C.t Whenever it seems to the Local Government expe· 
dient that the duties of watch and ward 

Power lodirccllocal lax· and other internal police-service of any 
ation for payment of police '11 '-_..1 • h' h 
enrolled under Act V. of town or VI age not (:ompr11lCU Wit 10 t e 
1861. limits of a municipality, or within the limits 

of village-watchman's beat as defined under 
the ppwer conferred by section thirty-nine A, should be performed 
by police-officers enrolled under Act V. 1861, the Local Govern­
ment may direct that the said service shall be so petformed, and 
may also "subject to the control": of the Governor-General in 
Council, direct that the chalges for the time being fixed by such 
Government on account of such service shall be defrayed by taxes 
to be levied iri such town or village. 

39D.t When the Local Government has, under section 
thirty·nine C. directed that taxes shall be 

h.~l1C ot notice of la).cs I . d . '11 h D t 
proposed to he levied. ~vte ~n .any town or VI. age, t ~ epu y 

CommISSIOner may from time to time Issue 
a public notice in such town or village, explaining the nature of 
the taxes he proposes to levy. 

Any inhabitant of such tUWlI or village objecting to the taxa­
tion thus proposed may, within fifteen days 

Objections to laxati.m. from the publication of such notice, send his 
objection in writing to the Deputy Com· 
missbner. 

After the expiry of fifteen days from the publication of the 
notice, the Deputy Commissioner may sub-

I'rocedure thereon. mit. for the' information of the Local Govern­
ment. a 'report of the proposal made by bim. 

,-'------_. - ._---------------_ .. _._------------.-
.. Soclioll:30 B has been 8~bltittltcd by Aot XXIV. of 1881 R. 2, for,J.hoslt 

ol1gilll&l\y added by Act XV. of 11l75. . 

t Slil 39 C to 39~ Io"va been added by A.ct XV. of 1875. 8. !'l. 
: The word. wiLliiu quut.at.iollll. bave bellO I>ubstituted by A.ct LV. of 1914. 
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Sucll report shall contain sped.6c mention ()( the objections, jf a'nY, 
urged to his proposal, and his opinion on such-objectionl. • '. 

,No such tax sball be levied until it·has, upon such f!eport) been' 
approved by the Local Government. 

89B. * When any such tax has been so approved by the Local 
Power to fix rates of tax. Government, the Deputy Commissioner may 

from time to time, subject to such rules con· 
sistent with this Act as the Local Government may from time to 
time prescribe, determine the rates at which it is to be levied. 

39F.* The Local Government may, from time to time, make 
I, 'W t k ul ~ ,rules to provide for the collection of such \ cr () rna e r fS lor • 

collection of tll"es. taxes by .. ny process avatlable for the 
realization of the land· revenue, and to regu­

late the application and mode of accounting. for tile same. 

39G.* [Iltdem"it?-clause.] Repe41ed by Act Xli. 01 1891, 
Sell. I. 

HONORARY POLICE-OFFICERS. 

40. The Local Government may, if it thinks fit, confer on 
any person any of the powers which may 

Loc.ll C;OYlrDlllcnl may be exercised by a police-oR;cer under any 
confer puwer" of pollee- ... 
officer. Act for the time being in force. "and may 

withdraw any p~wers so conferred." t 

TRACK LAW. 

41. When an offence is, has been, or may reasonably be sup­
posed to have been, committed, and the 

!rackero may c~1I for tracks of the persons who may reasonably 
~~·~t~.nc~ In carr)'m~ on be sLlpposed to have committed such offence, 

or of any animal or other property reason­
ably supposed to be connected with such offence, ¥e followed to 
a spot within the immediate vicinity of a village, the person foltow­
iog such tracks may call upon any headman or village-watchman 
in such village to assist in carrying on the· tracks. 

42. If such headman or watchman do not forthwith give such 
assistance, or if the inhabitants of such viII-

1,'enalty for wit~b.olding age do not afford full opportunity for search 
4SSIata1Je<: or conolvmg at • th' h for h ffi d of. I: 
oilenee or escape. In ~tr ouses teo en ers, or I, If OlD 

the olrcumstanc~ of the case, there .hatt 
appear good reason to believe that tbe inhabitants of such village, 

__ " "I __ ... • .~ __ I .:.~ .. 

•. &. 39C 1.0 ~9G fi •• e been added by Act XV. of ltw5\ t. 2. .. ' 
t In $. 40 Ute word. quoted have bM ad4e4 "" Allt XIl. 01187111' •• 5. ' . 
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or any of them. were conniving .at tbe Offence, or at the esc;ape of 
the offendt:rs. aad such offenders cannot be t,aced beyond the 
village} the Magistr .. te of the district may. with the previous sanc­
tion Of the Commissioner of, the Division, inflict a fine upon sucb 

L·· Ii village not exceeding five hundred rupees, 
lmlt to De. • I except 10 tbe case of sto en property over 

five hundred rupees in value, in which case the nne shall not 
exceed the value of such property. • 

An appeal against all convictions under 
Appeal to Chief Court. this section shall lie to the Chief Court. 

The Magistrate may direct that the fine imposed under this 
section, or any part thereof, shall be 

. 1:'lOc may .be awarded to awarded to any persons injured by such 
Injured purtlC'S and fec to ffi' . fi . . 
tracker. 0 ence 10 compensatIon or such tnJury; 

arId, in the case of stolen property recovered 
through the agency of, a tracker, may direct that such property be 
not r~stored to its owner until he has paid to such tracker such. 
foe, not exceeding one-fourth part of the value of the stolen pro­
perty. as to the said Magistrate seems it. 

SLAUGHTER OF KINE. 

43.* The slaughter of kine and the sale of beef shall nol take. 
piace, except subject to rules to be from 

CODtrol of ~laughtcr of time to time, either generally or in any 
kine and sale of beef, 

particular instance, prescribed by the Local 
Government. 

ARMED MEN AND FORIUGN VAGRANTS. 

44.* No band of armed men shall enter into any city or town, 
Control of entry into except subject to rules to be from time to 

towns of bandS of armed time, either generally or in any particular 
men. instance, prescribed by the Local Govern­

ment. 
45. The Magistrate of the district may, if he considers that 

Powers of magistrate of any band of foreign vagrants is likely to 
diltrit.:t as to foreign va- occasion a breach of the peace or to commit 
grants. any offence under the Indian Penal Code, 
prohibit such band from entering his district; or, if they are al­
ready in his district, may require them within a given time to 
leave it. 

46. If any such band fail to comply with the orders of the 
said Magistrate within the prescribed period 

~~rvei\l .. ncc, &;" of ba.nd he shan report the matter to the Local Gov. 
{dotting to cum ply WIth d L 1 Go 
~hgbtrate'. order. ernmen.t. an the oca vernment may 

give such directions for the surveillance, 
control, or deportation of such band, as to it seems fit • 

. -. -_._ ..•.....•. __ ._---_ .... _--
" 10 MS. 4:i, 44, and 47 the wol'ds "with the coueeat and" heiDg r.ptJaled by 

Act X U. of 18118, II. 6,lu&ve bllllD 0lIli~ 
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" , 

4'1.* No person sball 'CfOfs ,ally river 9r steam on a buoy ,or 
inflated ~nJ, npr shan .pO in his po .... 

Crossing ,of strea'!lis on sion Dr custody an'" buoy or, skirt t.r the 
buoys or sluns. " f L_' "sed • i . purpose 0 UCiltng U In crOss ngany river 
or stream, except subject to rules to be from time to time, either 
generally or in any particular instance, prescribed by the Local 
Government. 

48. No person shall make use of the pasturage or other 
natural product of any land being the pro­

Use of pasturage or natu- perty of the Government except with the 
r~l product of Government consent and subject to' rules to be from 
1 .• n<1. ••• • 

time to time, either generally or 10 any 
particular instance, prescribed by the Local Government. 

[49 G"OWlng, selli,,!, 0,. keep,'"g opium]. R~pealed by Att 
I. oj I878, s. 2, a"d Sell. 

Pwer In make rules a< 
to matters mentioned in 
sections 43 to 4Q, 

SO.t The Local Government may 
from time to time make rules as to the 
matters mentioned in !lections 43 'to 49 ~ 
inclusive. 

All existing rule!l upon such matters, which might have been 

Existing TIlles, 
made under this section had it been in force. 
shallbe deemed to have been made hereunder. 

5O.A. t No rules he~after made by 
Conditions as to validity the Local Government under any power 

of rules hereafter made 
under this Act. conferred by this Act shaU be "subject to the 

Control of the Governor-General in council 
and no such rules shaU be valid"§ unless-

(a) they are consistent with the laws for the time being in force 
in the Panjab ; 

(h) they are published in the official Gazette j 

50B.t The Local Government may, in making any rule 
_ under any of the powers conferred by this 

Penalties I for breacn of Act attach to the breach of it in addition to 
socb roles, ' , 

any other consequences that would ensue 
from such breach, a punishment on conviction before a Magistrate 
not exceeding six month's imprisonment, or three hundred rupees 
fine, or both. 

• In SI. 43, 44 and 47 the worda "wIth the ooneent and," being repealed by 
Act XlI of 1878 •• 6 have been omitted • 

.,. Sa. 50 and 50A aDd WB, have beeu lI11bBtiitUted for s. GO by Act XV. 
of 1876 fl. 3, 

ot In B. ISO rnd •. -.s. 
§ Certain III"Of'Q1 .fter tbiR, which hllve been repealed by PUll. -4ot ~ ot J.9lQ, 

have been· Of1utted, .. 
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51. AU rules which the Local Gov~rnme,nt is empowered to 
issue under this Act, and all circulars issued 

J~e·publiclltion of roles bu the Cbief Court,' 'shall be fe.published 
and orders. I 

from time to time by the Local Govern~ 
ment" and upon such re-publication shall be arranged in the order 
of their subject-matter t and all such alterations or amendments 
as may have been made since the last preceding publication 
thereof, ot may have become necessary I!Ir a.dvisable, shall be em· 
bodied therewith j and upon such republication all such rules and 
circulars previously issued shall be repealed t . ' 

SCHEDULE I,t 

ENACTMENTS DECLARED TO Bf; IN I-ORC'E. 

Explattation.-This Schedule uoeR not refer to allY Act whioh is in its 
terms applicable to the Panjab, or which hall been e:x.tended to the P"njab hy 
(;ompetellt authotit.y , 

Number' and year. 

Reg. 1. of17!lB § 

neg. X. of 1804 ... 

Heg. XVVI. 
180(i.§ 

---"-------------

Extent to which the 
enactment is i~foroe. 

A Regulation to' prevent Fraud and The whole, eJ[Clept 
Injustice in Condit,ionru Sales of I BUell partd 8S relate 
L,md uuder Deeds of Bai-bil-wafa, I to interest. 
or otht'r Deeda of the same na.tnfe, 

A Regulation for delllaring the pow­
wers of the Governor-General in 
Council to providO:l fur the imme· 
diate punishment of certain Offen. , 
ces against tbe Stl~te by the ~en­
tent'!' of Courts-martial. • 

A Re~\I1ation for extending to the 
provIC8 of Hena-res thl' n.ates or 
Interest on future L08n~, aDd Pro. 
visions relative thereto, contained 
in Regulation XV., 1793 ; also for 
a geneIal extension of the period 

The whole, NO far a,,; 
it is not, modifil'lu 
by Act V. of 1841. 

S6CtiollS R('Velt and 
eight. 

------ .". ~---" _ .. _-----_._---'--------
.. Certain words afoer this, which have been repealed by Pun. Act J. of 19W, 

have beeu omittllli. 

t Section 61 hall heel! substituted for tbe original one by Act Vll. of 1895. 
t So much of Act IV. of 1812 as relates to Regs. V. of 1817 and XX. of 

1825 Willi repealed bI Act VI. of of 1878, t. 2, r.nd Sllh" and X. of 1882, 8. 2, 
aud Soh. 1. (b), l'eapectivel,. The references to tbeae )legulatione ill this Behil' 
dule have therefore been omitted. 

§ Sn much of Act IV. of 1872 as relates to Reg •. 1 o{ 1798 and XVI1. of 
1806 will be repealed when Act IV. of 188ll is edeQded 1;0 the Pnnjab.-SQII u. 

, 1 and 2, and Seh. (b). i11. 
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SCHEDULE I.....;.(CMih·.tti). 

ENACTMENTS DECLARD TO BE IN FORCE':'-(&Htinuld). 

Numb ... and year. 

Reg. II r. of UUS. 

Reg. XI. of 1825. 

Titlil. 

fixed b., Regulations 1.. 17981 and 
XXXIV.. 1803. for the reaemp· 
tion of MortgageR and Conditional 
Sal8il of Land, under Deeds of Bai· 
bil·wafa. Katkabala, or o~her8irni. 
lar deaignatiolJ. 

A Regulation for the Confinement 
of State Prisoner •. 

A Regulation for declarinng the 
Rllltli to be observed in determi. 
ding elaims to LRndR ,ailled by 

. alluvion or by dereliction of a 
ri ver or thll lea. 

.Act XIJ. 185S* ". An Act for making better provision 
for care of the persons and pro­
pertyof minorll in th., PresidemlY 
of Fort William in Bengal: 

Act. xvn. of 18Gltl An Act to amend Act XIV. of 1843 
(for regulating the customs DutieK 

. ill the North.WelLern Provinces). 

i 

E:rtent to which th& 
enactment is in foroe 

The whole. 

The whole. 

The whol. 

TJre whole, the word 
.. Panjab .. being 
substitut~d for the 
words " North. 
Western Provinces., 

I
· "Rllle8 for the conservancy of Fo· The whole. 

reats aud Jungles in the Hill Dis· 
tricts of the Panjab Territori8K, 
sanctioned by the Governor·Gello. 
ral in COlluuil, in letter of thsl 
Secretary to the Government of 
India. No. 1789, 21st MaT 1855:' 

.~- -- . --...- - ---. ---- ---------- -~. ------------------
SCHEDULE II.-Rtpe4led oy Act XVII 0/ 19T4 . 

• A.ot IV of 1872. has been repealeclao far as it relates *0 Act XL. of 
1858.-8ee Act VIII. of 1890, •. 2, and Soh. 

. t.let XVII. of 1861 waa repealed by Aot VIII. of i815, •• 2, and leh. 
the Fil .. t Schedule of Act IV. of 1872, so far &8 it relatea to A.ot XVII. ot 186t, 
has been ....... ed by Act xn. of la61, Sch. 1. .. . 

S. '39 



JURISDlcnON OVER SINDH. 

AOT V. OF '18t!. 
RECEIVED THE G.-G'S ASSENT ON TltE 28m MARcH l872 . 

• 
An Act to r'6mOf)e tlButs as to tk, juu'sdUt;,,, of the Hitk 

Court Dj Bomba)' 0'1)" the Provi",e ,f Sindk. . 

WHEREAS it is expedient to removll doubts which have ~sen 

Preamble. 
as to the jurisdiction of the High Court of 
Bombay over the Province of Sindh; It is 

hereby enacted as follows:....:.. 

1. The High Court of Bombay has 
DIU of jurisdiction in not, and shall be deemed never to 
~indh of Bomhay mgh 
COllrt. have had, jurisdiction over the Province 

SavinI: of Act XXIV, oj 
1867. 

of Sindh. 

1.* Nothing herein contained shall 
be deemed to aff~t the Administrator 
General's Act I874;.t 

3.* Nothing herein contained shall be deemed to invalidate 
. the grant of any probate or letters of .Admi­

Sa",:lI~g 01, probates and nistrati~ heretofore or hereafter made by 
adnunlstratlons. • • 

the Hlg Court of J udlcature at Bombay 
or to affect the; rights, powers, or duties of any executor or ad­
ministrator under, or by virue of, any such probate or letters. 

4.* Nothing herein contained shall be deemed to affect the 
. .., criminal jurisdiction of the said High Court 

~a.Y.lDg .of.H~g~ Courts so far as regards European British subJ'ects 
crlmmal JUrisdiCtion. f H M" t o er aJes y. 

. .... . .. - - .. _ ..... _.,_ ........• - -----_ .. _-.---
• Ss. 2. S, B.l\d 4, were added to this Aot by Acl XX. of 1872. 
t III II 2 the 6gurea "1874" have been substituted for the jigur~8 "1867" 

by Act XII. (If 1891. Seh. II. Bu. nolV read Ao$ III of 191~. 



AOT IX. OF 18.72., 
fte IIldlaD. Oontraot Aot 

REcEIVE);) THE G.-G:S ASSENT ON THE 25TH Ai'lW. 1874. 

J'feaIDhle. 

Short title. 

Extent. 
Commenoement. 

WHEREAS it is expedient to define and 
amend certain parts of the law relating to 

contracts ; It is hl:reby enacted as follows :-

PRELIMINARY. 

1. This Act may be called "The Indian 
Contract Act, 1872., 

I t extends to the whole of British India; t 
and it shall come into force on the first day 
of Septel1.1ber 1872. 

The enactments mentioned in the schedule hereto are repealed 

Enactments repealed. 
'to the extent specified in the third dumn 
thereof; but nothing herein contained shall 

affect the provisions of any Statute, Act, or Regulation not here­
by expressly repealed, nor any usage or custom of trade, nor any 
incid'ent of any contract, not inconsistent with the provisions of 
this Act. 

• For the ststement of Objects aDd BeasODI for the Bill. whioh wu ba.ed 
on a Report of Her Maje.ty' 8 Comw.ionera appointed to p:-epare a body ,0''­
subatantive law tor India, dated .July 6, 1866, see G(Uette qf IndiG,1867. 
Extraordinary. p. 34. For the Report of the Select Committee, see Ibid, 187'J, 
p. 313, and Ibid, 1872, p. 527. 

The chaptere aDd seotions of the Trallsfer of Propertr Aot (IV. of 1882) 
which relate to contracts are, in places in wbich that Act IS in force, to be t.keo 
all part of Aot IX. of 1872-8ee IV. of 1882, e. 4. ' 

t Act IX. of 1872 hM been declared in foroe. in-
(1) tbe Santhal Parganas [lICe the Banthsl PargaDas Set"ement Regulation 

(Ill of J872) •• amended by the Saothsl Pargaa .. Lawll ReglllatioD 
(III. of 1899). ~. 3.1; 

(2) the Arakao Hill l>iltrict [see the Arak an Hill Dietdct Law. Regulation 
(I of 1916), s. 2. 

(3.) U~r Bur.lla (except the Shan States) by Act (XIII. of 1898), .. 40; 
(40) British Balnehi.tan [lee the British Baluchlatan Laws Regula,tion 

(II of 1913), I. 3.] , 
Act IX. of 1872 b .. been doolared, by llotiftoation under II 3 (II) of the Sobe­

duled Di'trlotl Act (XIV. of 1874), to be in force in-
(1) the North·WeeterD ProviDeee Tarai (8ee Gautte qf I_ill, 1876, Pt. I., 

p.5Oli) ; 
(2) the DistricttJ of Hazaribagh, Lobardag-. and Manbhum. aDd ~D. 

Dbalbbum, snd the Kolbaa in the District of Biu,gbh)1m (see Gti."te 
J l~lIJ. 1881. Pt. L,P. 5(40). The District of Lohardaga included at 
ibil time the ~t Di.riot 0' 1'alamau, which " .. separated in 18940 

• Aet IX. of 1872 baa been ~.d by notification under .. 6 of the IJchei 
411led Dillkiott Ailt (XIV. of 1874), to the whot. of Upper lt~ 
.~o.pli the ShUt S~ (aee l1I_tt, Df 1 .. -, l893, l't. u.. p. J1J).' 
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2. I n this Act the following words and experessions are used 
I . I in the followhlg senses, unless a conrary 
nterpretatJOlI'c aullC. intention appears from tbe context :_ 

(<l~)--When one person signifies to another his willingness to 
"p I" do or to abstain from doing anything, 

roposa . with a view to obtaining the as-
!"ient of that other to such act or abstinence, he is said to make a 
proposal: 

(h)-When the person to.whom the proposal is made signifies 
, "Promise." his assent thereto, the proposal is 

said to be accepted. A proposal, 
when accepted,. becomes a promise : 

(c)-The person making the proposal is called the 'promisor,' 
and the person accepting the propo-

"Promisor!' und "pr(I. 
misee." sal is called the promisee' : . 

(d.)-vVhell, at the desire of the promisor, the promisee or any 
• "Consideration." other person has done or abstained 

from doing, or does or abstains from 
doing, or promises to do or to abstain from doing, something, 
such act or ab!ltinence or promise is called a consideration for 
the promise : 

"Agrecmellt. " 
(e.) Every promise and every set of 
promises, froming the consideration 
for each other, is an agreement; 

"1" J • (f.)-Promises which form the con-
,eClproca promiocs. "d' f h 'd' 

51 erabon or part 0 t e consl eratlOn 
for each other, are called reciprocal promises: 

"Vuid agreemenl." 

"Contract." 

(g)-An agreement not enforceable 
by law is said to be void. 

(It.)-An agreement enforceable by 
law is a contract: 

(,',)-An agreement which is enforceable by law at the opti~n 
"Void"bJe cuntrl\ct." of one or more of the parties there­

to, but not at the option of the other 
or others, is a voidable contract: 

\' \lid contracl" (f)-A contract which ceases to be 
enforceable by law becomes void 

when it ceases to be enforceable, ' 
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CHAPTER I. 

OF THE COMMUNICATION, ACCEPTANCE, AND REVOCATION 

OF PR.OPOSALS. 

3. The communication of proposals, the acceptance of pro-
Communication, accept- posals. and the revocation of proposals and 

ance, and revocation of acceptances, respectively, are deemed to be 
proposals. made by any act or omission of the party 
proposing, accepting, or revoking, by which he intends to com­
municate su'ch proposal, acceptance, or revocati.on, or which has 
the effect of communicating it. ' 

4. The communication of a proposal is 
Communication, when complete when it comes to the knewledge of 

CQn1plet~. 
the person to whom it is made. 

The communication of an acceptance is complete, 
as against the proposer, when it is put in a course of transmis-

sion to him, so as to be out of the power of the acceptor; • 
as against the acceptor, when it comes to the knowledge of 

propos~r_ 

The communication of a revocation is complete, 
as against the person who makes it, when it is put into a 

course of transmission to the person t~ whom it is 
made, so as to be out of the power of the person who 
makes it, 

as against the person to whom it is made, when it comes to 
his knowledge. 

Illu8tratiun', 

(a.) A J)ro\>OIIell, by letter, to sell a bouse to B at a certain prioe, 
The communication of the propollal i8 complete when B reoelveB the letter. 
(6.) B accepts A's proposal by a letter sent by post, 
The communication of tbe acceptance is complete, 
as agains' A when the letter i8 poeted; 
Il8 against B when the Jetter is received bt A, 
I~.) A revokea bis propoaal by telegram.' 
The revocation is complete as against A wheD the telegram 'is despatched. 

It is complete a8 again8t B when B receivet it. 
B revokes his aooepsance by telegram. B's revocation i.s oomplete I&S 

against B wben the telegram is delpatcbed, and as against A when it reaches 
him. 

5. A proposal may be revoked at any time before the com-
• . munication of its acceptance is compJete a9:': 

RdC\'Ioc:atiOO of pr~ against. the proposer but not, after. 
an acceptance.. d 

war: s. 
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An acceptance may be revoked at any time before the commu­
nication of the acceptance is complete as against the acceptor, but 
ont afterwards. . 

lllustrations. 

A propoBell, by a letter sent by post, to sell bis houtie to B. B aocepts the 
prop088J by a lotter sont by post. 

A ~ay revoke his proposal at any time before or at the moment when B 
poIIts blsletter of acceptance, but-not afterwards. 

B may revoke his acceptance at any time before or at the moment when 
the letter communicating it reaches A; but not afterwards. 

Hevocation how made. 6. A proposal is revoked-

( I) by the communication of notice of revocation by the 
proposer to the other party; 

(.) by the lapse of the time prescribed in such proposal for 
its acceptance, or, if no time is so prescribed, by the lapse of a 
reasonable time without communication of the acceptance ~ 

(3) by the failure of the acceptor to fulfil a condition precedent 
to acceptance ; or 

• . 
(4) by the death or insanity of the proposer, if the fact of his 

death or insanity comes to the knowledge of the acceptor before 
acceptance. 

Acceptance must Ue ab- 7. In order to convert a proposal into 
~olulc. a promise the acceptance must. 

(1) be absolute and unqualified; 

(2) be expressed in some usual and reasonable manner, unless 
the proposal prescribes the manner in which it is to be accepted. 
If the proposal prescribes a manner in which it is to be accepted, 
and the acceptance is not made in such manner, the proposer 
may, within a reasonable time after the acceptance is communica­
ted to him. ihsist that his proposal shall be accepted in the pres­
cribed manner, and not otherwise; but, if he fails to do so, he 
accepts the acceptance. 

8. Performance 

Acceptance jby perform­
ing conditions or receiying 
c .... ~i.CJ .. lion. 

of the conditions of a proposal, or the 
acceptance. of any consideration for a 
reciprocaJ promise which may be offered 
with a propo!¥ll, is an acceptance of the 
proposal, 
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.. In so far as the proposal ot acceptance of any pi6mise is 
made in words, the promise is said to be 

. Pro.mises. express and express. I n SO far as such pro~l or 
Implied. acceptance is made otherwise -than In words, 
the promise is said to be implied. • 

CHAPTER 11. 

OF CONTRACTS, VOIDABLE CONTRACTS, AND VOID 

AGREEMENTS. 

10. All agreements are contarcts* if they are made by free 
consent of parties competent to contract, 

What agreements 'are for a lawful consideration, t and with a law-
contrats. Ii I l' -j h 

U 0 ))ect, Rnu are not ereby expressly 
declared to be void. 

Nothing herein contained shall affect any law . in· force in 
British India, and not hereby expressly repealed by which any 
contract is required to fie made in writing ~ or in the presence of 
witnesses, or any law relating to the registration of documents.§ 

11. Every person is competent to contract who is of the 
age of majority -according to the law to 

Who are competent to which he is subJ'ect, II and who is of sound 
contract. 

mind, and is not disqualified from contrac-
ting by any law to which he is subject. 

t2. A person is said to be of sound mind for the 
purpose of making a contract if. at the 

What is a sound mind ror· h h k' h' hI 
the purposes or contracting. time w en e rna es It, e 15 capa e 

of understanding it, and of forming a 
rational judgment as to its effect upon his interests. 

------------------
• See •. 2 cl. (1). ,",,,.a. 
t St!8 8. 2a up\ 2, and I. 102, i.Jl'tl. 
f see. for eumple. the following:­
(1) e. 25, infra ; 
(2) the Indian Copyright Act (Ill. of 1914), Sch. B. 5 • 
(3) thll ConveYAnce of Land Act (XXXI. of 186'), II. 14, 18 ; 
(4) the Merchant Shipping Act (67 & 68 Viet. 0, 60), 24, 
(5) The Imperial Bank of India Act ({.7 of 1920) I. 21. , 
(6) the Transfer of property Ac' (IV. of 1882). 88. 5',69, 107. 123, 
(7) the Indian Companllll ..lot (ViI. of 1913). 
(8, the Apprentioes Act (XIX. of 1850). 9. H. 

Of, also s.' af.the Wor'kalan'e Breach of Contract Act (XIll. of l8i~) 
and the (janie. Act (Ill. of 1865), II, 6, 7. 

§ 'See DOW the Indian Begietration Aot (XVI. of 1908). 
IL See the Indian Majority Act (TK. uf 1871). For exoeption to thit Tule 

in tiYt ca.6 of emigranttt lee the,A,I$Ilbl Labour and imigration A9t (VI. of 
1901). . . 

~ Dat" I, dB. inJ,... 
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A person who is usuaUy of unsound mind, but occasionally' of 
sound mind. may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of 
unsound mind, may not make a contract when he is of unsound 
mind. 

Dluttf'ation,. 

(0) A patient in a lunatic asylum, wbo ill at intervals of sound mind, mal' 
oontract during those intervals. ' 

(b) A sane man, who is delirioIJI from fever. or who i. so drunk. that he 
cannot understand the terms, of a contract, or form a rl!.tionai judg ment as to 
ita effect on his interests, cannot contrar.t whilst suoh delirium 01' druukennsMIII 
laata. 

"Consent" defined. 
13. Two or more persons are said to 

consent when they agree upon the same 
thing in the same sense. 

"}<'ree consent" defined. 
14. Consent is S'aid to be free when it 

is not caused by-

(I) coercion, as defined in section IS, or 
(2) undue influence, as defined in section 16, or 
(3) fraud as defined in section J 7, or 
(4) misrepresentation, as defined in section 18, or 
(5) mistake, subject to the provisions of sections 20, 21, & 22. 

Consent is said to be so caused when it would not have been 
given but for the existence of such coercion, undue influence, fraud, 
misrepresentation, or mistake. 

15. "Coercion" is the cummitting, or threatening to commit, 
"C' 'on" d fin-d any act forbidden by the I ndian Penal Code, 

ocrel e ~, h 1 wf 1 d .. I . or t e un a u etallung, or t lreatemng to 
detain. any property, to the prejudice of any person whatever, with 
the intention of causing any person to enter into an agreement. 

E:tplanatiolt.-It is immaterial whether the Indian Penal Code 
is or is not in force in the place w~ere the coercion is employed. 

Illl(~tratjon, 

. At on board au Eogli8h IIhip on the hi~b leas, 0&11111 B to enter into an 
~reement by an act amounting to crimmal intimidation under the Indian 
Penal Code. . 

• afterwards lUI'S B for breaoh of contract at Calcotta. .. 
A bas employed coercion. although his act is not an oft'ence by the la. of 

England, aud although seotion506 of the bdian Penal Code 11'&. not in folC\! 
at thco time wIlen or place where, the act wall dOnI:. 
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18. (1)* A contract is said to be induced by "undue influence" 
"U d . R "d where the relations subsistin~ between the n ae In uence e·. h ilia f .. . 

6ned. parties are suc tone 0 t e partles IS 10 
a position to dominate the will of the other, 

and uses that position to obtain an unfair advantage ovet the 
other. 

(2) In particular, and without prejudice to the generality of 
the foregoing principle, a person is deemed to be in a position to 
dominate the will of another-

(a) where he holds a real or apparent authority over the other, 
or where he stands in a fiduciary relation to the other; or 

(/I) where De makes a contract with a person whose mental 
capacity is temporarily or permanently affected by rea­
son of age, illness, or mental or bodily distress. 

(3), Where a person who is in a position to dominate the 
will of another enters into a contract with him, and the trans­
action appears, on the £ace of it or on the evidence' addllced, to be 
unconscionable, the burden of proving that such contract was not 
induced by undue influence shall lie upon the persall in a position 
to dominate the will of the other. 

Nothing in this sub-section shall affect the provision of section 
II J of the I ndian Evidence' Act, 1872. 

(a.) A. having advanced ruoney to his son, B, during hi8 minority, upon D's 
comming of nge obtains. by mi.use of parental influenoe, II. bond from B for 
a greater amount thall the slim due in rPHpect of the advanoe. A employs 
undue illlluence. . 

(b.) A. a man enfeeblt>d by di!!ea~e or u.ge. is induced, hy B's intluellc~ over 
him as hiN medical attendant, to agree to pay B 1\[1 ullre1\~onable Mum for bili 
professionlll services. B employs undue influence. 

(c) A, being in debt to B, the money,Jeuder of his village. contrac'H 1\ fresh 
10l\n on terms which appear to be unconscionable. It lies on B to prove that 
the contra(~t was not induced by nnduE' inftence. 

(d.) A applies to a banker for a 10lln at a time when there i. stringency 
in the money-market. The hanker declines to make the loan exoept a~ all 
unusually hiliCh bigb rate of intereat. A accept~ the loau on those terma. 
This is a trauMction in the ordinary courSB of buinllR8, and bhe contract 
is not induced by undue influence. 

1 '1. "Fraud" means and includes any of the following acts 

"Fraud" defined. 
committed by a party to a contract, or 

. with his connivance, or by his agent,t with 
intent to deceive another party thereto, or his agent, or to induce 
him to enter into the contract:-

• S, 16 hili been I>uBstitllted for the origin&! by the In4i~n OoDtract Act 
AmllDdment Aet (Vr. of 1899), s. ~!. 

t Compare •• 238,iVra. 

s. f40 
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(1) - The suggestion, as a fact, of that which is not true, by one 
who does not believe it to be true; 

(2) - The active concealment of a fact by one having knowledge 
• or belief of the fact, 

(3)-A promise made without any intention of performing it; 
(4)-any other act fitted to deceive, 
(s)-Any such act Of omi!lsion as the law specially declares to 

be fraudulent. 

Explanation.- Mere silence as to facts likely to affect the 
willingness of a person to enter into a contract is not fraud, unless 
the circumstances of the case are such that, regard being had to 
them, it is the duty of a per<;on keeping silence to speak.* or 
I\nlf~<;" hi., silence i<;, in it<;e1f, equivalent to speech. 

If1l1strati.)I/,'. 

(a.) A 8ells by auction, to B, a horse which A knows to be unBound. A Ilasa 
nothing to B about the horse'8 unaoundne88. This is not fraud in A. 

(b.) B is A'a daughter, and has just come of age. Here. the relation 
bet-ween the parties would make it A's duty to tell B if the hol'ltl is unsound. 

(c.) R saye to A, "If you donot deny it, I shall assume that the horse i. 
sound." A 88ye nothing. Here A'. HilenCIl is equivalent to speech. 

(d.) A and B, being traders, enter upon a contract. A has private infor­
mation of a change in price8 which would affect B's willingneaA to proceed 
with the oontract. A is Jl lit bound to inform B. 

"Misrepresentation" de- 18. "Misrepresentation" meam; and 
fined. includes-

(I) the positive assertion, in a manner not warranted by the 
information of the persoll making it, of that which is not true 
though he believs it to he true; 

{2) any breach of duty which, without an intent to deceive. 
gains and advantage to the person committing it, or anyone 
claiming under him, by misleading another to his prejudice, or to 
the prejudice of anyone claiming under him; 

(3) causing, however innocently, a party to an agreement to 
make a mistake as to the substance of the thing which is the 
subject of the agreement. 

19. When consent to an agreement is caused by coercion,t 
fraud, or misrepresentation, the agreement 

Voidability of .greements is a contract voidable at the option of the 
without free con~enl. 

party whose consent was so caused. 

• See II. 14.3, i.thJ. 
+ In s. 19 the words "undde influeDce" have been omitted bllin!, rep_led by 

tll!' Indian Coutract, A~,t" Amt>nd~ont Act (Vr. of Ib!lf.l~,R.~, 
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A party to a contract, whose @nsent was caused by fraud or 
misrepresentation, may, if he thinks fit, insist that the contract 
shall be performed, and that he shall be put in the position in 
which he would have been if the representations made had been 
~e . 

Ezelptwn.-If such consent was caused by misrepresentation 
or by silence, fraudulent within the meaning of sectIon 17. the 
contract, nevertheless, is not voidable if the party whose consent 
was so caused had the mean!'; of discovering the truth with 
ordinary diligence. 

Explanation. - A fraud or misrepresentation which did not 
cause the consent to a contract of the party on whom such fraud 
was practised, or to whom such misrepresentation was made, does 
not render a contract voidable . 
• 

JUu,tratiotl'. 

V1.) A. intending to deeeive n, falllCly represtlllts that five hundered D1aUndll 
of indigo are made allnuallr at A's fMetory, and thereby induoes B to buy the 
factory. The contract is VOidable at the option of B. • 

(b.) A, by a mlsrop~entation, leads B erron80ully to believe that live hun­
dred niaunds of indigo are made aIlnually at A'. factory. B examines the 
Dccounts of the factory which show that only four hundred maundM of indigo 
have been made. After this B buys the fRctory. The contract is not voidable 
on account of A's misrflpresentation. 

(c,) A fraudulently informs B that A's estate is free froW- incumbrance. B 
thereupon buys the 8stRte. The e8tate i. lIubject to a mortgage. B may 
either avoid the contrac~, 01' Olay in"llt on it. being earried out, and the mort­
gage-debt redeemed, 

(d.) n, having di8covt'l'ed a vein of O1'e, on Ule estate of A, adopty means 
to collceal and does conceal, the existence of the ore frem A. 'fhrollgh A's 
iguorance n is enablod to buy the estate at 1m under-value. The contract is void­
able at, the option of A. 

(p.) A i~ entitled to succeed to an eetatll at the death of B; B dies; C haLving 
receiVt'd irtelligence of B's death, prevents the intelligenoe reaching A, and 
thns induces A to sell him his interest in the estate. The lale is voidable 
at the option of A. 

19A·t When consent to an agreement is caused by undue 
influence, the agreeement is a contract void­

Power t.o set aside contract able at the option of the party whose consent 
induced by undue inftuence. 

was so caused, 

Any such contract may be set aside either absolutely or, if 
the party who was entitled to avoid it has received any benefit 
thereunder, upon such terms and conditions as to the Conrt may 
seem ju~t . 

• 
t S. 10A haa beeen added by the .indian Contrllct Act Amelldmeht Ac. (VI. 

of 1(09) I. a. . 
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IUft6tr5tio7U. 

(if.) A'8!!On has forged B's name to a pro oillSOry oote. B, under threat of 
proBllCutillg A'e lIOn obtains a bond from A for the a.mouut of the forged note. 
If B 81,11)8 011 this bond, the Court may set the bond aside. 

(b.) A, a mouey-Ieuder, advauces Rs. 100 to B, an agriculturist, aud, lry uu­
due influence, induce, B to execute a boud for RB.200 with iuterest at 12 p8{ 
<lent. per month. The Court rna, set the bond aside, ordering B to repay the 
RII. 100 with lIuch interest as may 8eem just. 

i\greemen t void .... here 
bOlh parties are under Illi!>· 

lake as to matter of facl. 

20. Where both the parties to an 
agreemellt are under q. mistake as to a mattra 
of fact essential to the agreement, the agree­
ment is void. 

E:r:plaltation.-Au erroneous opinion as to the value:: of the 
thillg which forms the subject-matter of the agreement is not to 
be deemed a mi<;take as to a matter of fact. 

Illustrations. 

ttl.) 'A agl'ctl> to lIell to B J. specific cargo of goods supposed to hI' Oil iis way 
f.-um j<;ngll\ud to Homuay. It turus out that. ueforo tltll Jay of tho uarg-aiu, 
vhe Khip COJlveyiog the oargo had hef'u cast alvay, and the gOOfls lost. Neither 
I'arty wa~ aware of these fact,. The agrl.lll/Uent is void. 

(b.) A a.grees to buy from H a cel'taiu hor~e. It turn. out that the horse WBb 

dl'~d at the tillle of the burg-aiD, though neither party W/iN ItWal'e of tho fact. 
'1'lw ag-reement is void. 

(c.) A. being entitled to an estate for the life (If B, agrees to eell it to C 
B was dllad at the time of the agl'ellrnent, but both partIes were ignorant of the 
tact. The agreement is void. 

21. A contract is not voidable because It lVa~ caused by a 
mistake as to anv law in force in British 

Elkcl (If mlolakc ." LII .1 
law. India; but a mibtake as tu a law not in force 

in British lmlia has the same effect as a mis-
take of fact. 

Illvdratiun, 

A ,lUll 13 ulalcc Il. contra.ct grOlluded 011 thll III"1'Olle011S belief that a. pa.rticulR.r 
clout is barred by the Indian Law of Limiilltion. The contract ib Dot voidllble.t 

C.mlll<cl caused by mis· 
take .,)f ooe party as to maL­
Ler of fact. 

22, A contract is not voidable merely 
because it was caused by one of the parties 
to it being under a mistake as to a matter 
of fact. 

_--------------____________ -.. ____ .. -----:1'----

• Bee 8.11.26, 27, 28, 30, ifI/ra. 
t The sacon. illustratlOQ to ItlIoiion :H haa been repealed by Act 24 of 1917',' 
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Whal considerations and 
objects are JawJul, and whllt 
not. 

CONTRACT. 

23, The cOII!'lideration or object of an 
agreement is lawful, unless-

it is forbidden by law;* or 
is of such a nature that, if permitted, it would defeat the pro· 

visions of any law; or 
is fraudulent; or 
involves or implies injury to the person or property of another; 

or the Court regard" it as immoral or opposed to public policy. 
In each of these cases, the consideration or object of an agree­

ment is said to be unlawful. Every agreement, of which the object 
or consideration is unlawful, is void. 

IllustratilJ.n" 

(a.) A Hgl'tlC. to Hell hi~ hou~e to B for 10,1)(){J rupeeH. Here B'a promi~o to 
pay the "UIlI of 10,000 ruprex is the consideration for A's promise to 8f:l1J tho 
!JOUSl', and A'~ pronll~c to s~l the house i. the consideration for B'. promi.,o 
to pay tlt~ IO,OOn rupel't<. Thcose are IlIwful 00nsideratiolJ!!. 

(b.) A promises to pay }lI,OOO I'upees at the end of six months if V, who 
owcs that sum to B, fail. to pay it. B promises to "'rant time to C accordingly. 
Here tite promise of each party i8 the consideration YOi' the promi~e of the other 
party, and they are lawful considera.tion. 

(c.) A promiwes, for a certain sum paid to him by ti, to make good to II 
the value of his ship if it i~ wrecked on a certain voyage. Here A's promise is the 
Clll1SlderatlO1l for B ~ payrucllt, and .11'. payment i8 the con~deration for A's 
promise; IIlId the~e are lawful cOII';ldentiol1s. 

(II.) A promises to maintain B'~ ehild, and B promistlIl to pay A 1,000 
I'llpeeS yearly for the pur pORe. Here the promise of ellch party IS the considera· 
tion for the promise of the other party. They IHe \awfulcoDeideratioll8 

(e.) A, n, and C, enter iuto nn agreement fOI' the diviaion amool$ thelll of 
gain" aCljuired, 01' to be ~uq ltired, by them by fraud. The agreement 18 void, as 
its object is unlawful. 

(f.) A promi8!'~ to obtain for B all employment in the puhlk 8erviec, and 
B promises to pay 1.000 rupees to A. The agreement is void, 8e the considera­
tion for it i~ unlawful 

(g.' A, being agent for a landtld proprietor, agroes for mOlley without the 
lwowlcug;e of his pl'inclpal, to obtain flll' H II leastl of land belonging to his 
principal. The agre{)lUent but weco A Rnd Ii iii void. as it implies a fraud by 
concea.lment by A 011 his principal. 

(k.) A p\'OmiBe~ 11 to drop a pro8l1cution which he ha~ inetituted against B 
for I'obbery, and B promises to re.tol·1! the value of the things taken. The 
agreement is void, as its object ill ulIhl.wful. 

(i.) A'~ eijtat~ is ~oJd for arrears of revenue under the proviaioDB of an 
Act {If the legislatur'f), by which the defaulter is pl·ohibited from purchasing 
the estate. B, upon an underatandin~ with A. becomes the purchaAer, and agrees 
to <:onvey the estate to A upon receivmg from him the price which B has paid. 
The Ilgreement is void, as it rendera the transBOtion in effaot, a purcbaee b" the 
defaulter, aurS would 80 defeat the object of the law. 

Ij.) A. who ie B'8 mukntar, l'romises to exercise his inlluence, 118 sucb, with 
B 10 fllvour of 0, and C promisee to pay 1,000 rupee~ to A. The agreement is 
void • .ooC&UBe it iN immoral. 

(k.) A agrees to Itlt her daughter to hire to B for ooncubinage •. The "gl'ee· 
ment ;11 void. herAu8f:l i' 1.1 immol'al, though the letting may no* bo pUliithabltl 
IUldor Lhe Indian Penal Code. . 



lu8 CONTRACT. {1872 : Act IX. 

Void Apumellts. 

Agreements void jf con' 24:. If any part of a single consideration 
sirlera~on and object un- for one or more objects, or anyone or any 
lawful. in paTl. part of anyone of several considerations for 
a single object, is unlawful, the agreement is void. 

Illu.ftratiun. 

A PromilicH to 8uperintend, on btlbalf of B. a legal manufacture of iudigo 
and all illegal traffic in other articles. B prowislJs to pay to A a salary of 10,000 
rupees a year. Thtl agreement is void, the object of A'il promise, l<IId tIle con. 
sideration for B'M promisu, being in part nulawful. 

i\greement without con· 
51deTalion void, unless-

25. An agreement made without conside. 
ration is void unless-

(I) it is expressed in writing, and registered under the law 
for the time being in force fur the registra­

~l IS idn writing and rc· tion of doclIments,* .and is made on account 
glslere • f 1 I d a . be . o natura ove an auectlon tween parties 
standing in a near relation to each other; or unless 

(2) it is a promise to compensate, wholly or ill part, a }lerson 
or i~ a prom he LO com· who has already voluntarily done something 

pensate for bumething for the promisor, or somethin rr which the 
done, promisor was legally compell~ble to do ; 

or unless 

(3) it is a promise, made in writing, and signed by the person 
Dr i" a pwmise to pay a to be charged therewith, or by his agent 

del'l Larred hy limitation generally or specially authorized in that be­
Jaw. half, to pay wholly or in part a debt of 
which the creditor might have enforced payment but for the law 
for the limitation of suits.* 

In any of these cases such an agreement is a contract. 

Expla"ation I.-Nothing in this section shall affect the validity, 
as between the donor and donee, of any gift actually made. 

Expla"olio" 2,-An agreement to which the consent of the 
promisor is freely given is not void merely because the considera­
tion is inadequate; but the inadequacy of the consideration may be 
taken into account by the Court in determining the question whe-­
ther the consent of the promisor was freely given. 

• In~. 26 the word "documents" ball bOOD substituted for the word "allsu­
ranees" by tbe Repealing and Amending Act IXIl· of 1~91). For tile 110" 
relating to the regilltration of documenta, the hldian Registration Aot (~VI.) 
,,119(8). 

'" SII" now tho lud.'.n Limi\a\.l.on A.ut (IX. of 10(8). 
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Rl"malitnl" 

(a.) A promi8ell, for no consideration, to gin to B &. 1,000. This is II. 
void agreement. • 

(b.) A, for natural love and affection, promises to give bie lIOn, B Ra. 
1,000. A puts his promise to B into writing, aad. registers it. This is a 
contract • 

. (c:) A find. B's purse, and giveR it to bim. B promises to give;A Rs. 60. 
Tlus II a contract. 

(d..) A support B's infant 80n. B promises to pay A's expeQleli ill 110 doing. 
This iM a contract. 

(It.) A owes B Rll. 1,000 but the dobt ill barred by the Limitation Act. 
A Bigns a written promise to pay Rs. 500 on account of the debt. Thi8 is II 
contract. 

(f. ) A n.~reeR to sell 8 horde worLh Rs. 1.000 for RR 10. A's conlent to tbl' 
agreement waH freely given. The agrl"f'nlAnt is a con tr"ct, notwithAtanding the 
inadeqnacy of thll ,·onRideratioll. 

(g.) A agre"H to s('11 a bor,'11 worth no<. 1,000 for RR. 10. A dllnit·s that hi~ 
consent to t,he IlgrAf'Olpnt Wll~ fr!'Aly given. 'l'ho insdeq118<'Y of t,h~ conAiderll. 
t,ion i~ s fllct which tho COOl.t .honlrl tako into aCl'ounL in conRili"l'ing -WhptlU'f 
or not A's conNent WBR frefly giVl,n. 

Agreement in restr"inl 
of marriage void. 

26. Every agreement in restraint of the 
marriage of any person, other than a minor * 
is void. ' 

2'7. Every agreement by which any one i~ rest;ained for ex­
ercising t a lawful profession, trade or 

Agreemont in restain! business, of alll.' kind, is to that extent void. 
of tracle void. J 

Exception I. - One who sells the good-will of a businesss may 
Saving ofagreement not agree with the buyer to refrain from carry­

to carry on ~us!ness of ing on a similar business, within specified 
which good WilliS sold; local limits, so long as the buyer, or any 
person derivin~ title t? the good-will ~ro:n him, carries on a like 
business therein, proVided that <;l1ch hmlts appear to the COllrt 
reasonable, regard being had to the nature of the business. 

E%ceptiMI 2.-Pareners may, upon or in anticiption of a diS!lo-
of agreement b~tween lution of the pa.rtnership, agree that ~ome 

partners prior 10 dlssolu- or aU of them Will not cary on a busmess 
tiOtl. similar to that of the partnership within 
such local limits as are referred to in the Jast preceding exception.· 

• During bis or her minority. aR to which llee Bot IX. of 1875. 
t fhe words "restrllined from exercising." do Dot meaD an absolute retltric. 

t\01I., -'1)d IIITil tntended \0 1IIp~\y \0 111 partial rel,l\1ict~ U_itNl to lOme ParticDl., 
pJace-P#It' Couch, C . • 1. 14 B. L. n. Sf;, 
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Exceptinn 3.-Partners may agree that some .one or aU of them 

d 
. . -< will not carryon any business other than 

or urlSl,o( contiDUance "" h f th rt h' d' h' ti' partnerahip. t at 0 e pa ners tp unng t e con nu-
ance of the partnership. 

as. Every agreement, by ,,"hich any party theretD, is restriCt-
Ag I

· t' t f ed absolutely frDm enfDrcing his rights under reemen ! 10 res rain 0 • 
legal proceedings void. Dr tn respect .of any cDntract by the usual 

legal prDceedings in the .ordinary tribunals, 
.or which limits the time within which he may thus enf.orce his 
rights, is vDid tD that extent. 

Ex&tptioll I. - This section shall not render illegal a contract, 

Saving of contract to 
refer to arhitration dispute 
Ih"t mny arise. 

by which two Dr more persons agree that 
any dispute which may arise between them 
in respect of any subject Dr class of subjects 
shall be referred to arbitration, and that only 

the amount awarded in such arbitration shall be recoverable in res, 
pect of the dispute so referred. 

When such (l cMztr(ut has bem made, Q suit may be '"ought for 
z'ts sfcr"iflc performance; and it a suit, other than jo" such specific 
pe"forma"ce, 0" fo" ihe "ecove"y of the amolmt so awarded, is 
brought by one party to suck contract against any other such' party 
in respect of any subject which they have so agreed to refer, the 
e,1:istence oj such contract skali /'e a har to the suit.* 

Exception 2.-Nor shall this section render illegal any contract 
in writing, by which two or more persons 

Saving of contract to agree to refer to arbitration any questiDn 
refer questions that ha ve b 1 I 
already arisen. etween them which 1as a ready arisen, 0r 

affect any provision .of any law in fDrce for 
the time being as to references to arbitration. 

Agtecments \'(,id lor un· 
CNlainty. 

29. Agreements, the meaning of which 
is not certain, or capable of being made 
certain, are voir!. 

IU"st1'alion, . 

{(I.) A a~'l'!)es to se~ to B, 'a. hu~dred tonK of oil.' Thel'e, is W?tltlog 
what.eve!' to show what kmd of 011 was mtended. The ugl'llelllen" Iii! vOld for 
uncertainty. 

(b.) A agrees to sell ~o B one hundred toue ,of oil of a 8,l)ooified des­
cription known l\ll an arhcle of C(lmmerce. There IS 110 unoertamty here to 
make the agreement void, 

(c.) A, who i8 flo dealel' of ?ocoanut.oil (luly, a~t'~ ~o sell to Bone hundrecl 
tons Clf oil. The D8.ture of A s trade atTnrda an JUdlcatlOn of the meaning of 
the words, Rnd A haa entered into R conb'act for the sale of oue hundred tona 
of cocoanut-oil. 

-.-i~;~-28- theit;ilicizedcla~;;;'of exception (1) has beeu repealed bytae 
Specific ReHel Aot (I of 1877) throullhout Brltiah India, exc~pt iJl t4e ~he-
duled districts in which tltat Act il not in force. ' 
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(tl.} , .,A,&:gree. to eell ~o B 'all tile grain in IDJ' gl'an&ry a~ n.m~~r'. 
1'l\et Ej ill Il!i uncertainty &4re to ~alte tIIoagNfllffl!Pt.v(iid.' 

(e.) i..,pee. k) sell to a one thollaand maund, of rice ,t .. :priae to be tiled· 
by C.' A8 the price is capable of beinglUlldll ne,·taill, ,h.!re ill no lllloert&inty 
here to make tbe agreement void. . .. . . 

(~) A Rgrees to aelJ to B, my white borle fot' rupees 6ve bUlldr8d 
or rn~8 one thouu.nd'. Therll ill nothitl\l to show which of .t;tI-t -two pri~8 
was to be gi,.etI. The agreement i8 void. . 

30. Agreements by way of wager are void, and no suit shall be 
, brought for reco'Vering anything alleged 

Agreement by way be d ed 
wager void. to won an any 'Yager, or entrust to 

to any person to abIde the result of any 
game or other uncertain event on which any wager is made. 

This section shall not b~ deemed to render unlawful a sub­

EKception in fa.your of 
certain prize; for hor~e· 
.acing .. 

scription or contribution, or agreement to 
c;ub!'cribe or contribute, made or entered into 
for or toward any plate, prize, or sum of 
money, of the value or amount of five hun· 

dred rupees ()r upwards, '\0 be awarded to the winner or winners of 
any hor~e-race .• 

Section 294A of the 
Indian Penal Corle no. 
affected. 

Nothing in this section shall be deemed 
to legalize any trausaction connected with 
horse--racing, to which the provisions of sec­
tion ~94A of the Indian Penal Code apply. 

CHAPTER III. 

01" CONTINeENT CONTRACTS. 

31. A 'contingent contract' j" a contract to do or not to do 
"Colltingent contract" something, if some event collateral to such 

defined. contract does or noes not happen. 

/ 1Ilutl'ation. 

A oontracta to pay B, Ra. 10,000 if B'i! house iii burnt. ThiR i~ a contl'ugent 
C!:I~.trac~. 

~drceme«"'eotatraci s 
contingent 01\ ltl;-tYe1lt hap. 
pening. . 

32. Contingent contracts to do or 
not to do anything if an uncertain futUre 
event happens cannot be enforced by law 
unless and until that event has happened. 

If the event becomes impossible, such contracts becomes void. 

·(II.) A mak8~ aoonira(Jt with B to bll, :8'8 horse if A sUl'Yiv" C. Tbit 
contnet nannot be enforaed by lalll' unl8s and until B dies in A'I lifetIme.. 

, " 
. Or. th~ dlining Ac't'1845 (8 and 9 Viet •• , c. 109), 18, 

S.141 
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(b.) A.II a contrao~ witb B to ,sen. hOI'M tG • at .,.peG"'" price !f 
Of to wbom the bone baa beeDofl8l'ed, 1'6_ &0 bv~hi.. Th~,"" ·.alAl 
be enforoed by laW' unl ... nd oatil C f!elaiIa-to'lmJIh& hone., 
. (c.) A oontracti to pal B • iMam of moo8.J .hea"'8 mames C. C diet 
withf}~ being ma.rried to B. The contract beeoine. vcricl. . . , 

83. Contingent contracts to do or not to' do .~ything, if all 
Enforcement of contract uncertain future. event . does not happen, 

contingent on an event not can be enforced when the.happening of that 
happening. event becomes iinpossible and not before. 

A ft~reetl t.o pay B A Aum of of money if n Mrlain "hir ciON not return. 
Thll'l ship iR sunk. The oont.mt can he f'nforeed when the ship ~ink8, 

34 If the future event' on which a contract is contingent is 
the way in which a person will act at an 

\\'hen ~vent on which 
contract IS contingent to he unspecified time, the event shall be consi-
uPprne~ irnpo •• ible, if it is dered to become. impossible when such 
the future cnnl\uct ofa !iv- person does anything which renders it im­
ing per~on, possible that he should so act within any 
definite time, or otherwise than under further contingencies. 

Illustration. 

A agrees to pay B a sum of money if B mal ries O. 
o ma'tTitlll D. ,The marriage of B to C must now be considered imposaible, 

although it is possible that D mlLy die, and that C.may afterwards marry B. 

35. Contingent contracts to do or not to do anything, if a 

When contracts become 
\-ojd which are conti~enl 
on bappening of speCified 
event withm fixed time. 

becomes impossible. 

specified uncertain event happens within a 
fixed time, become void, if, at the expiration 
of the time fixed, such event has not hap­
pned, or if, before the time fixed, such event 

Contingent contracts to do or not to do anything, if a specified 
• uncertain event does not happen within 

When contracts may be fi d t' be r: eel b I 
enforced which are coutin. a xe tme, may emorc y aw 
gent on specified event not when the time fixed. has expired, and 
happening wi~hin f:xed such event has net happened, or, before the 
time. time fixed has expired, if it becomes certain 
that such event will not happen. 

Illlldratiolls. 

(II.) A promiua to pay B a SURI of money if & Oe1"l&m lhip returns within 
& year. l'he contract ma.r be 8nforoed jf the ahip returns within the year, &lid 
becomes void if the ahip I, bnrnt within the year. 0 

(6.) A promisel to pay B a enm of money if a certain .hip does not.. retarD 
withiu a year. The OODtract lDay be enforoed if the ship does lIot re~rn 
within the ."ear, or ia burnt within the year, 



3". Qmfingen~ agteements"to do-or not to 'do anything. if 

~ :an impos&~tile «vept hap~5. are void, 
_tlMiDti. CGGbDge1tt' Whether the impo!lsibility of the event 'is 

OR II)JIOII8ib1~ -cWiOtI void. 1. • th .• h . . . J"Cnown or not to' e parties to t e ~ 
ment at the time; wben ft is made. 

RlutrllliwlI, 

(0.) A agrees to pay B 1,000 rupeetJ if two tltraiught Jines should enolose 
Ii apace. 1'he agreement ie ",old. 

(h.) A ~ree8 to pay B 1,000 rupees if B will marry A'. daughtor C. C WIK 
dead at the tIme of the agreement. The agreement III void. 

CHAPTER Iy. 
OF THE PKRFOR~1ANCE UFCONTRACTS. 

Colt/racts wh;ch must be pe"formed. 

3'1. The parties to a contract must either perform, or offer 
to perform, their respective promises, tfnJess 

UlJligalion of parties to such performance is dispensed with or 
contracts. 

excused under the provisions of this Act, or 
of any other law. 

Promises bind the representatives of the promisors il,.l case 
of death of the promisors before performance unless a contI ary 
intention appears from the contract. 

illustrationl 

(0) A promises to deli .. er goods to B on " certain day on payment of Rs. 
1,000. A dies t alore that day. A's representatives are bound to deliver the 
goods Iro H, and B ii bound to pay the R~. 1,000 to A's repr8lentatives. 

(b.) A promisee to paint a picture for B by a certain day at a certain prioe. 
A diet! before the day. 'l'he contract cannot be enforced either by A's represen. 
tatives or by B. 

3& Where a promisor has made an offer of performance to 
. the promisee, and the offer has not been 

Effect of refusal to accept accepted the promisor is not re~~onsible for 
offer of performance. ' 

non-performance, nOr does he ereby lose 
his rights under the contract. 

Every such offer must fulfil the following conditions ;­
(I.) It must be unconditional. 
(2.) It must be made at a proper time and place, and under 

such circumstances that the person to whom it L<; made may have 
a reasonable opPortunity of ascertaining that the person by 
whom it is made is able and willing there and then to do tbe whole 
of what he is bQund by his ~romise to do. 
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(.3.) If the offer is an offer to deliver" anything to the promisee, 
the promisee must have a reasonable opportunity of seeing thjt 
the thing offered is the thing which the promisor is bound by his 
promise to deliver. 

An offer to one of several joint promisees has the same legal 
conse<.jllences as an offer to all of them. 

lllu8tartion. 

A contracts to deliver to H at hil warehouse, on the 181. March lR7a, 100 
ball~s of cotton of a particular qushty. In order to Iltllke on offer of perfor· 
manoe with the effect ~tated in this section, A must bring tho cotton to B's 
wal'ehou!I8, on the appointed day, under !:Iuch circumltllncel that B may have a 
reasonable opportuuity of satisfying l.iwBelf that the thing offered is cotton of 
the quality contracted for, snrl that there are 100 bRIIIs. 

39. When a part)' to a contract has refused to perform, or 
disabled himself from performing, his pro· 

Etlecl of relu,,, I of party mise in its entirety-, tht! flrumisee may put 
'0 perform promise wl",lIy r-

an end to the contrac:t,* unless he has signi-
fied, by words or cullduct, his acquiescence in its continuance. 

Illustrations. 

(ll.) A, a singer, entel'J; ill~o 1\ contral't with B, the mallHger of a theatre, 
to King at his theatre two lIight~ in every week during the next, two months, 
Ilnd B engages to pay her 100 rupees fol' each night's perfOnnalll'8. 011 the 
Mixth night A wilfully ablent~ herself from the theatrL'. B is at liberty t.o put 
an end to the co,.tract. 

(b.) A,I\ .inger. elltel'b into II I;ontract with B. the mallage!' of a theatl'P 
to ~ing at hiB theatre two nights in eV(If)' week during the Ilext two 
months, and B engages to pay her at the rate of 100 rupees for each 
night. On the sixth night A wilfully IlbRents lwr~elf. With the aS81'ut of n, 
A. sings on the I:!eventh night. B has ~igniticd IllS acquiescence ill the "outillll­
alice of the contract, IIlId cannot now put an end to it, but is entitled to COlli· 
I enlulion fol' the damage 8U8taiued by him through A's failure to ~ing all the 
~ixth Ilight. 

By whom contracts must be performed. 

40 I fit «.ppears from the nature of the case that it was the 
intention of the parties to any contract that 

Person by whom promise anv promise contained ill it should be [ler-
is 10 he performed. J 

formed by the promisor himself, such promise 
must be performed by the promisor. In other cases, the 
promisor or his represel}tatives may employ a competent person to 
perform it. 

nI1l.8tl·utioll'. 

<".) A prOmill(l8 to p~y B a snm of money. A lIlay perform thi~ promise, 
either hy penonally pa,.ing the mone,. to B, or by cilulling it to be paid to B 
by another; and if A di .. before the time appointed for pa.yment, hie r~Jellen' 
tati't'811 Uluat perform tile promiae, o.r employ lome proper person to do 110 •. 

it And Mle B. 76, infra. 
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(6.) A promises to paint a piotul'8 for B. A rollit perform. thid prOUli.e 
personally. 

41. When a promisee accepts performance of the Ptomise 
from a. third person, he cannot afterwards 

Effect of accepting perfor· enforce it against the promisor. 
lIIance from third persoll 

42. When two or more persons have made a joint promise, 
then (unless a contrary intention appears by 

Devo\ution of joint liabi- the contract), all such persons, during their 
lie!', 

• joint lives, and, after the death of any of them, 
his repesclItativc jointly with the survivor or survivors, and, after 
the death of the last survivor, the representatives of all jointly, 
mllst fulfil the promise. 

43. When two or more p~rsons make a joint promise, 
'\ny one ,,/ Joint promi the promIsee may, ill the absence of 

urs may be compeIl,d to ~xpress agreement to the contrary, compel 
perfornl_ anyone "or more"* of sllch joint promisors 
to perform the whole of the promise_ • 

Each of two or more juint promisors may compel every other 
joint promisor to contribute equally with 

Elich pTomi,OI may com- himself to the flerformance of the promise, 
pel cuntribulion. t 

unless a contrary intention appears from the 
contract. 

If anyone of two or mure JOint promisors makes default in 
such contribution. the remaining joint pro­

Shaling of \0" by uefault misors must bear the loss arising from such 
In contribution. 

default in equal shares. 

Etplallatiofl.-Nothing in this sectiun shall prevent a surety 
from recovering, from his principal, payments made by the surety 
on behalf of the principal, or entitle the principal to recover any­
thing from the surety on account of payments made by the 
principal. 

<".) A, B, and C jointly promi.e to pa.y D, 3,000 rnpee". V, may compel 
either A or B 01' C to pay him 3,000 rllpees, 

(h.) A, B, and C jointly prorllise to pay () the lIum of 3,000 rupeea. C ill 
compelled to pay the whole. A is insolvent, but his &leotI 801'1' luifulient to 
'lay olle-baH of hie debt~. 0 is entitled to l'l'ceive 500 rupees frool A's 8IItate, 
ao~ 1,250 rupees from B. 

• Tn 8. 43, the words "or more" hl\ve beeo iOBeI-led ,by Lhe Repealing aDd 
Amending Ad (XII. of 11191). 
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(c.) A. B, alld C arc under a joint promise to pay D, 3,000 rupeee. C ill 
unable to pay anything, and A is compelled to pay tho .hole. A is ontitled to 
receive 1,500 rupees from B. . 

(d. \ A. B, and Care undor a joint pl'01Di~e to pay D, 3,000 rupees, A and 
B being only sureties for O. C fails to pay. A. and B are compelled to pay the 
whole Il1Im. 'lhey arc entitled to recover it from C. 

44. Where two or more persons have made a joint promise. a 
release of one of such joint promisors by 

];fleet uf release of une h . d d' h h h 
joint contractor. t e promisee oes not ISC arge teat er 

joint promisor or joint promisors; neither 
does it free the joint promisor so released from responsibility to 
the other joint promisor or joint promisors.· 

45. When a person has made a promise to two or more per­
sons jointly. then, unless a contrary intention Devulution of Joint rights. 
appears from the contract, the right to claim 

performance rests, as between him and them, with them during 
their joint lives, and, after the death of any of them, with the 
representative of such deceased person joniotly with the survivor 
or survivors, and, after the death of the last survivo'r, with the 
representatives of all jointly. t 

Illustration. 

A, ill oon~ideratioll of 5,000 rnpe6ll lent to him by B o.nd V, promise8 Band 
C jointly to repay them that Bum with interest on a day specified. B die!!. The 
l"i~ht to claim perfo1'u.lIlloe rest.; with B'd rel'n,~eDtl\tive jointly with C during 
lJ 'slife, and, after tho death of C, wilh the repre~elltati vos of Band C jointly. 

Time a"tl Place for Performance. 

46. Where, by the cOlltract, a promisor 
Time for perfurmanc" of 

promise, where no applica. is to perform his promise without application 
t~un i~ to hi: made, and nv by th,e promisee, and no time for perform­
time IS speCified. ance Is specified, the engagement must be 
performed within a rea~onable time. 

E.%planat,·on - The question, "What is a reasonable time?" is, 
in each particular case, a question of fact. 

47. When a promise is to be performed on a certain day, and 

Time and place for per· 
furmance of prumise where 
time is specified and noap· 
plication 10 be made. 

be performed. 

• See ~. 138, bUra. 

the promisor has undertaken to perform it 
without application by the promisee, the 
promisor may perform it at any time during 
the usual hours of business on such day, and 
at the place at which the promise ought to 

t For an exception to ~. ~ in the cass of Government Securitie., aee tb. 
Jndiall. Securities Act (Xlll. of 18t!6), L S. 
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Tllru'rtJtiMt • 
A pl'Omi ... to deliver goods At B's warehouae on the lat January. On that 

day A brings the goods to B's warehonH. but after the usual hour for CI08ing 
it, and they are not received. A has not performed hiB promiae, 

48. When a -promise is to be performed on a certain day, and 
. . the promisor has not undertaken to perform 

Appllcaho~ for perform· it without application by the promisee it is 
anee on certain day to be at h h' ' 
proper time and place. t e duty of t e promIsee to apply for per-

formance at a proper place and within the 
usual hours of business. 

Explanation -The quec;tion, "What is a proper time am] place?" 
is, in each particular case, a question of fact. 

49. When a promise is to be performed without. application 

PI r r f by the Fcromlsee, and no place IS fixed for 
ace or pcrlorrlance 0 h f . " h 

promi~e where no «pplica. t e per ormance 0 It, It IS t e duty of the 
tilln to he m"-d~, ,lnd nn I?romisor to apply to the promisee to appoint 
place fix,",l. a reasonabie place for the performance of 
the promh;e, and to perform it at such place. . 

11lu.tratio1J. 

A undertakes to deliver a thousand m"unds of jute to n on a fixed day, A 
must apply to B to appoint 80 reasonllhle plnce for t,he J>urpoRe of rooeiving it, 
and mnst deliver it to him at such plaoe. 

Performance in manner or 
at time prescribed or sanc· 
tioned by promisee. 

50. The performance of any promise 
may be made in any manner or at any time 
which the promisee prescribes or sanctIons. 

Illustration •. 

(a.) B owes A, 2,000 rnpee~. A desireA B to pay the amount to A's account 
with 0 a. banker. Bt who IIlso banks with 0, orders the amoun~ to be transferred 
from his account to A's credit, alld tbi. is done by C. Afterwards, aDd before 
A knows of the transfer, C fa.i1s. There h .. neen a good p"YlDent hy B. 

(b.) A and B are mutually indebted A and B settle all aecount by letting 
off onEi item ag~in8t another, and B pays A the ba.lanee found to be due from 
him UpOIl Knch Ret,tlement. ThiR anlonllt~ to a payment by A and Bt respe~­
tively of the 'Jnms which they o1l'ed to each other. 

(c:) A owes B, 2,000 rupeee. B accepts some of A's gOod8 in reduction of the 
debt The delivery of the good8 operatpR as •• part-payment. 

(d.) A deeireR B, who owes him Ril. 100, to send Iiim a note for Rs. 100 by 
post. The debt ill diecharged a.~ soon 808 B putt in to the post" letter containing' 
the note dilly addressed to A. 

Peiformance of Recil"ocaJ Promises, 

Promisor not bound to 
perlortD, uru- reciprocal 
promisee ready IUld williug 
to perform. ' 

51. When a contract consists of reci. 
procal promises to be simultaneously per~ 
formed, no promissor need perform his pro­
mise unless the promisee is ready and 
willing to perform his. reciprocal promise, 
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Illultf'atiD", . 

(Ct.) A and B oontTl\ot th .. t A. .ha.ll deliver good. to B to be paid Cor by B 
On delivery. 

A Med not deliver the goods un 1_ B is ready and willing to pa,. for the 
goods on delivery. 

B need not pay for the goods un1088 A. is ready and willing to deliver 
them OD paYlDeDL. 

lb.) A and B oontract that A shall deliver gooda to B at a price to be paid by 
instalments, the first instalment to be paid on deliver,.. 

A need not deliver, unlesl B iii ready and willing to pay the flrat iU8talmt'nt 
on deli very. ' 

B need not pay the firBt instalment, unle!l8 A is ready and willing to deliver 
the goods 011 payment of the firat hiatal.ment. 

62 Where the order in which reciprocal promises are to be 
performed is expressly fixed by the contract, 

Order of pc.formance of they shall be perfurmed in that order; and, 
reciprocal promises. where the order is not expressly fixed by 

the contract, they shall be performed in that 
order which the nature of the transaction H"1uires. 

Ill,tst,·ationl. 

(a.) A ,mo B contract that A shall build a house for B at a fixed pl·ice. A's 
promise to build the house must be performed before B'8 promise to pay for it. 

(b.) A and B contract tha.t A shall make over his .tock·in·trade to B at a fixed 
prioe, and n promises to give seourity for the payment of the mouey. A'R pro. 
mise need not be R'lrforrJi\ed uutil the secnrity is giv~n, for the natllre of the 
tranaaction requires thllt A should have security before he delivers up his stock. 

53. When a contract contains reciprocal promises, and one 

Liability of party prevent. 
ing event on whieb contract 
is to tRke eRect. 

party to the contract prevents the other 
from performing his promise, the contract 
becomes voidable at the option of the party 
so prevented; and he is entitled to campen. 

sation from the other party for any loss which he may sustain 
in consequence of the nonperformance of the contract. 

Illltitration. 

A alld B contra.cb that B sha.ll execute certaill work: {or A for a thouland 
rnptileB. B is relldy and willing to execute the work acoordiugly, but A prevents 
him from doing 80. The contract is voidable at the option of B; and, if he cIt-elll 
to rel!lCind it, he is entitled to recover from A tlompenlation for any 10118 which 
hl\ has inourred by its non·performanoe. 

54. When Ii contract consists of reciprocal promises, such, that 
one of them cannot be performed, or that 
its performance cannot be claimed, till the 
other bas been performed, and the pro. 
misor or the promise last-mentioned faHs to 
perform it. sucb promisor cannot claim the 
performance ofthe reciprocal promise, and 

Effect of default as to that 
promise which should be 
first performed in contract 
consisting of reciprocal 
promises. 
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must make compensation to the other party to the contract for any 
loss which such other party may sustain by the non.performance 
of the contract. 

Illustrations. 

(0.) A hiree B', 8!lip to take in and oonvey from Calcutta to the Maurltfnl 
a cargo to be provided by A, B reoeivin~ a certain freight for its conveyanoe. 
A does not provide any oargo for the ,hiP, A cannot claim the performanoes of 
B's promise, aud must malte Qompensu.tion to 1:1 for the 10l!~ \vhioh n sustain' by 
the non-performanoe of the contract. 

(b.) A oontracts with B to execute oertain buildel'll' work.for a fixed price, l.l 
8upplying the 8C11ffoldio« and timber necessary for the work. B refuses to fur· 
nish any lIOaft'olding or timber, alld the work cannot be exscnted. A need not 
execute tit{, work, and B is bound t:J make oompen~atiOI\ to A for aDy 1011 cau~ed 
to bim by the uon·perfOrllla.nce of t:,e contl'a.ot. 

(c.) A cou~racts with B to deliver to him, at 1\ specint!d price, certain merchan· 
dise 011 board a Rhip which cannot arrive for a month, and B engages to pay for 
the merchandise within a week from tho date of the contraot. B dOI'-8 not pay 
within the week. A'~ prom iss te ,Ielinl' noou 1l0~ be performl'd. and H mllst 
make compensatio n. • 

(d.) A promiseR B to Bell him on8 hundred Lalos I)f merchandise, to be (teli· 
vered next day, and B promieeH A to pay for them within a month. A does not, 
deliver acoording to his promise. J3'~ promile to pRy lleed nllt be performt'd, 
and A must make compensation. 

55. When a party to a contract promi~es to do a certain 

Effect of failure til perform 
at fixed time in contracl 
in which time i, ess~nti"l. 

thillg at or before a specified time, or certain 
things at or before specified times, and fails 
to do any such thing at 01' before the speci­
fied time, the contract, or .'>0 much of it as 

has not been perfurmed, becomes voidable, at the option of the 
promisee, if the intention of the parties wa'i that time ~hould be 
of the essence of the contract. 

If it was not the intention of the parties that time should be 
of the essence of the contract, the contract 

Efrect of such (allure b h t': 
when lime is not essential. does not become voida Ie by t ~ lailure to 

do such thing at or before the speCified time: 
but the promisee is entitled to compensation from the promisor 
for any loss occasioned to him by slIch failure. 

If, in case of a contract voidable on account of the promisor's 
failure to perform his promise at the time 

Effect of acceptance of agreed, the promisee accepts performance of 
pe~f(lfm\\nce a.t time other h h ha 
than ~hat agreed upon. such promise at ~ny time ot ey t an t t 

agreed, the promisee cannot claim compen­
sation for any loss occasioned by the non-performance of the pro­
mise at the time agreed, unless, at the time of such acceptance, he 
gives-notice to the promisor of his intentiol1. to do so.-

• Oompare Re. 62 and 63, in/1'fI.. 

S. 142 
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Agreetllenl to do impos· 58. An agreement to do an act impos-
sible act. sible in itself is void. 

A contracts to do an act which, after the contract is made be· 

Conlract to .In ael after· 
wards hecominr: impo,sible 
or unlawful. 

comes impossible,t or, by reason of some 
event which the promisor could not prevent, 
unlawful, becomes void when the act be­
comes impossible or unlawfuq 

Where one person has promised to do something which he 
knew, or, with reasonable diligence, might 

Compenaa.tion for loss have known, and which the promisee did not 
through non'perfor.mance know to be impossible or unlawful such 
of act known to be Impos· ! . ' 
sihle or unlawful. promisor must make com~nsation to such 

promisee for any loss which such promisee 
~Ilstains through the non-performance of the promise. 

JlluBtra/i()lI~. 

(a.) A agrees with H to discover treluura by magic. The agreement 
i. \!"oid. 

(b.) A and B contract to many each other. Before the time fixed for the 
marriage. A go. mild. The Contract becomeR void. 

(r.) A oontracts to marry B, being already married to C, lind being for­
biddtln by the law to which he is subject to practise polygamy. A must make 
compeusation to B for the loss caused to he\' by the non-performanc8 of his 
promise. 

(d.) A contracts to take in cargo for B at a fOrllign port. A', Government 
afterwards dechulIB war against the country in which the port iR situated. The 
contract become. void when war is declared. 

(e.) A contmch to act at a theat.re for six months in consid~ratioll of Q Bum 
paid in advance by B. On sel'eral occasiolls A is too ill to act. The colltract 
te aot on thOile oooasioutl become!! void. 

57. Where persons reciprocally promise, firstly, to do certain 
Reciprocal promises to things which are legal, and, secondly, under 

do thinj:s l~fa', and also specified circumstances, to do certain other 
other Ilungs I legal. things which are illegal, the first set of pro­
mise~ is a contract; but the second is a void agreement. 

Illustration. 

A and B agree that A Ihall sell B a bouae for 10,000 rupees, but that, if 
B ueea it at! a gambling house, he shall pay A 50,000 rupees for it. 

The first set of reciprocal promislIB, namely, to sell the hOUle, and to pay 
10,000 rupees for it, is a contract. 

The Beoond let i. for an unlawful object, namely, that B ma,. use the houle 
at a gambling hOUle, and is a void agreement. 

t Otherwile tban by the detlluU of the oontractor. 
t But see !\. 65, iNti·a. And sell tile Specific Relief Ac~ (1 of 1817), t. 13. 
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58. In the case of an alternative promise, one branch of which 
is legal, and the other illegal, the legal 

Alternative promise. one branch alone can be enforced. 
btlUlch being illegal. 

lilultratioll. 

A and B agree that A shall pa'y B 1,000 rupeell, for whioh B shall after. 
wards deliver to A either rice or 8mug~led opium. 

This is a "and contl'llot to deliver ne., and a void agreement as to the opium. 

App,.opriation 0/ Paywun/s. 

59. Where a debtor, owing several distinct debts to one 
Application of payment person. makes a payment to him, either 
wh~r~ d~ht to he discbatg with express intimation, or under circums~ 
ed 18 mdlcated. tances implying that the payment is to be 
applied to the discharge of some particular debt, the payment, if 
accepted, must be applied accordingly. 

lllu.trlJtion •. 

(fl.) A owes B, a.mollg other dt'bt8, 1,000 rupeep IIpon a promill8ory I{otl\, 
which fa.ll. due 011 the lHt June. He Owes D, no oUler debt of that amount. 
On the let June A pll.yti to B 1,000 rupees. The pa.yment ill to be a.pplillli to the 
di8charge of the promissory n.Jte. 

(6.) A owes B, among other deuts, the lum of 56'7 rupees. B writies to A, 
and demands paymen~ of this sum. A sends to ~ 56'7 rupees. Thi. p&ymeut is 
to be applied to the dl8charge of the debt of wluch B had demanded pa'yment. 

60. Where the debtor has omitted to intimate, and there are 
Application of payment no other circumstances indicating to which 

wh~re de~t t? he discharg. debt the payment is to be applied, the cre­
ed IS lIot indIcated. ditor may apply it at his discretion to any 
lawful debt actually due and payable to him from the debtor, 
whether its recovery is or is not barred by the law in force for the 
time being as to the limitation of suits. 

81. Where neither party maks any appropriation, the payment 
Application of payment shall be applied in discharge of the debts· 
w~ere neither party appro- in order of time, whether they are or are not 
prlates. barred by the lav. in force for the time being 
as to the limitation of suits. If the debts are of equal standing, 
the payment shall be applied in discharge of each proportionally 

Contracts wkidz "ud not be p"!omed. 

ERect of novation. rescis' 
sion, Ilnd alteration of con­
traCt. 

62. If the parties to a contract agree to 
substitute a new contract for it, or to rescind 
or alter it, the original contract need not be 
performed. 

_ _....__ ___ ~_'-- _ ._~_~ _________ ~ •• ______ ·_w ________________ _ 

• Prubably tha I."'ul deUs referred to in •• 60. 
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Illu.tt'ation', 

(a.) A owes money to B under a contract. It is agreed, between A, B, and 
C, that II shall thenceforth accept C!o.s hi~ debtor inatead of A- The old debt 
of A tfil B is at an enu, and a new debt from C to B has been contracted. 

(b) A owel B 10,000 rupees. A enters into an arrangement with B. and 
give/< n a mort~age of his (A's) estate for 5,000 rupees in place of the debt of 
10,000 rupeee. This is a new cOlltrl\Ct, Ilnd extinguish8l\ the old. 

(c.) A owes B 1,000 l'upees tinder Ii contract. A oPes C 1,000 rupees. B 
orde)'!< A t,o credit C with 1,000 rupees in his books, but C does not 8S8ent to the 
arrRugcment, n still owes C 1,000 rupees, allrlno lIew contract 1111.8 been entered 
iuto. 

63. Every promisee may dispense with or remit, wholly or in 
Promis{'e lIlay dispense part, the performance of the promise made 

with or .remll pcrformanc<' to him, or may extend the time for such 
of promIse. performance,* or may accept, instead of it, 
any satisfaction which he think" fit. 

lllu ~t !'ali 0/18. 

(n.) A prollli~es to paiut Ii picture for B. B. aftel'wards forbids him to do 
RO. A is no longer bound to perform the promille. 

(b.) A OWl'S B, 5.000 rupees. A pays to B, and U accepts, in sati~faetion 
of the whol0 debt. 2,0(10 rupees paid lit the tillle and place at which the 5,000 
l'upe8A were payable. The whole debt i~ dicharged. 

(c.) A owes B \000 rnpoe~. C pays to n. 1,000 rupee~, and P, aCC(ll'ts 
them. in 8l1ti~factioD of hi. claim on A. The payment is a diRcharg-e of thp whole 
claim.t 

(d) A owes B. ulld~1 a (\Ontra('t. Il sum of mouey, the allJount of Wlll..!l "a" 
lIot heen 8.Ct·ftained. A, without ascertainill!l: the amount. gives to B. and B, 
ill ~af,i8faction thereof, accept~ the BUill of 2,000 rupe~~. This i~ a dischl'lr~e of 
the whole debt, whatever may he it!! amount. -

(e.) A owes 11, :l.OllO rUpet's, and is IIlso indabtt'u to oth~r creditors. A 
f~akc8 an arrang.ement with his creditors, incl\1ding B, to pay them a ('om position t 
of eight allnll8 10 lh,- rUl'e~ upon (heir r\ll!\,ediv~ delll\\\\ds. Pa.yment to B of 
1,000 I'upees ii a dischllrgc of B'8 demllnd. 

64:. When a pcr;;on at whose optioll a contract is voidable 

(;"nsc'luences rescission 
oj voidKble contract. 

rescinds it, the other party thereto need not 
perform any promise therein contained in 
which he is promisor. The party rescinding a 

voidable contract shall, if he have received any benefit thereunder 
from another party to snch contract, restore 'luch benefit, so far as 
may he, to the person from whom it was received.§ 

• But Bee s. 135 • • ".J.-a. 
t See~. 41, supra. 
t The word "compoHition" haH been substitut.ld for the word "cowpenaatiou" 

by the Repealing and Amending Act (XII of 1891). 

§ See s. 75, infra. 
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65. When an agreement is discovered to be void, or when a 
contract becomes void, any person who has Obligation of person who 

has received advantage received any advantage under such agree-
under void agreement or ment or contract is is bound to restore it 
contract that becomes void. or to make compensation for it, to the ·per-
~on from whom he received it. 

Illuatl'utio1i1l. 

(u.) A pays B, 1.000 rupt'es, in consideration of H's proll1i.ing to III1\Uy V, 
A'H doughtl'r. C is dead at. the time of the promise. 'l'he agreoment is void, 
but :3 must repay A the 1,000 rupees. 

(b.' A contracts with B to deliv{'l' tt' him 2:,0 mallnds of rice before the 
HrKt of May. A delivers lao mlluDds only before that day, and nOlle aftcr. 
B retains the 130 mannds after lhe 1st of May. He is hound to pay A for 
them. 

(c.) A, U Ninger, contract~ with B, the tnanager of a tht1atre, to ,ing at his 
theatre for two nightG in ov0L}' week during tbe next two IU'lnths Rnd B engages 
to plly her n hundred I'UpeeR for each night'. performance. 011 the I!ixth night, 
A wilfully absents herself rrom tho lh('atl'e and B, in cOIlMequcncp, rescinds 
the contracl. B must pay A for the five nights on which she had sung. • 

(d.) A contracts to sing for B at a concert for 1,000 rupees which are paid 
in advance. A is too ill to sing A is not bound to make compensation to B 
fDr the 106A Df the prolitR which B would have mada if A had been able to sing, 
bllt must refund to B the 1,000 rupees paid in adval,ce. 

66. Rescission of a voidable contract may be communicated 

Mude of c<JllIl1111nic"ting 
or rcvoklllg I cd~~lon of 
voidable contract 

E Aeet of ne(:(lccl of pro 
mi.ec to a/lad pro m;,or 
reasonable facilities [<'r 
perforDlance. 

or revoked in the same manner, and sbject 
to the ~ame rule!'. a~ apply to the 
communication or revocation of a 
proposal.* 

67. If any promisee neglects or refuses 
to afford the promisor reasonable facilities 
for the performance of his promise, the pro­
mi<;or is excused by such neglect or refusal 
as to any non-performance caused thereby, 

lllu8tratlon. 

A COli tracts with B to repair B'd houlle. 

B neglects or refuses tD point out to A the places in which hie bouse requir. 
es repair. 

A i" excu~ed for the ll(>u'performance of the contract, if it is C&UsOO by .uch 
uegl'VIt or refusal, 

r ____ • ________ __ ~ .... _ _ ._~ _____ ".......t._~. ___ _ 

• 8ee liS, ;$ and 5, 'Itp1'G. 
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CHAPTER V. 

OF CI!.:RTAIN Ht:LATfONS RESEMBLING THOSE CRl-:ATED BY CON­

TRACT. 

68. if a person. incapable of entering into a contract, or any 

CIo.;rn for n.,cc~sane~ ~up' 
pHed to peraon incapable 
of contracting or on his !lC­

count. 

one whom he is legally bound to support, 
is supplied by another person with neces­
saries suited to his condition in life, the per­
son who .has furnished such supplies is 
entitlerl to be reimbursed from the property 

of such incapable persoll. 

lll'Ultratio,,,, 

(a.) A luppliel:! B, a lunatic, Winl Ileclll!!larius suitable to hill condition in 
lire. A ill entltied to be reimuursoo from B'B property. 

(".) A supplies the wife and childrell of B, a. luna.tic. with nece~aarietl suit. 
abl" t(1 their cowliLiou io life. A is entitled t) be reimbursed froDl B's property. 

Re 1I11bUbCmerit of per­
.un paymg money due oy 
anotber, paym~nl of which 
be is j nterest('d, 

69 A perSOll, who is interested in the 
payment of money which another is bonnd 
by law to pay, and who therefore pays it, 
is entitled to be reimbursed by the other. 

ItlUlltl·ution. 

B holds land iu BeuKal, on a lease granted by A, the zamindar. The reve· 
nue payaule by A to the Government being in arrear, hi!! laud is a.dv~rtl8ed 
for lIale by the UOI'ernment. Under tho revenue law, the consequonce of luch 
tlalo will be Ule annulment of D's lea.se. R. to prevent the sale and the oonllle­
qu.nt anlluitnont of his own lease, pay~ to the Government the Sllm due from A. 
A is bound to make good tu 11 the amollnt sO paid. 

70. Where a person lawfully does anything for another person, 

l}hligalion 01 ruon en­
IOYlng bene6l 0 non·gra­
tuitous act. 

or delivers anything to him, not intending 
to do so gratuitously, and sueh other person 
enjoys the benefit thereof, the latter is 
bound to make compensation to the former 

in respect 01, or to restore, the thir.g so done or delivered.* 

Illu.trations. 

(a,) A, a tradeaman.ltavea good8 at B's houae by mistake. B treata the 
~ood8 &8 hi8 own. He i. bound to pay A for them. 

(b.) A saV88 B'R pl'Operty from fire. A i8 not eotitled to compensation from 
II if the circumstanCed show that he intended to aot gratllitoQlly. 

• As to suits by minora under M. 70 in Presidenoy Small Cause Courts, see 
tuc Presidency ~wall C.ua~ Vourtl:l Act (XV. of lat!2), 6. ~. 



1872 : Act lX.] CONTRACt'. 

'71. A person who finds goods belonging to another, and takes 
Re 'b'\'t f fi d them into his custody, is subject to the same 

sponSl I I Y 0 D er • ·I! bail * of goods. responslbl Ity as a e. 

Liability of peuon to 
whom money h Paid, or 
thing delivered, by misrake 
or under coercion. 

72. A person to whom money lias been 
paid, or anything delivered, by mistake or 
under coercion,t must repay or return it. 

Illruiratiom. 

(a.) A and B jointly owe 100 rupees to C. A alone pay. the ,mount to C, 
aDd B. not knowing this fact, pays 100 I'upees over again to C. 0 18 bound to 
repay the amount to B. 

(b,) A railway compauy refl18eS to deliver up certain goods to the consignee, 
ex.uept upon the I"yment 1>£ an illegal oharge for oarriage. The consignee paya 
the sum charged iu order to obtain the goods. He is ent.itled to recover 10 

mnoh of the charge II.R was iIlegallye;:cealive. 

CAAPTER VI. 

OF THE CONSEQUENCES OF BREACH OF CONTRACT. 

73. When a contract has been broken, the party who suffers 
by such breach is entitled to receive from 

Compensation for loss or the party who has broken the contract com-
damage caused by breach of • 
contr .. ct. pensatJon for any loss or damage caused to 

him thereby, which naturally arose in the 
usual course of things from such breach, or which the parties knew, 
when they made the contract, to be likely to result from the 
breach of it. 

Such compensation is not to be given for any remote and 
indirect loss or damage sustained by reason of the breach. 

When an obligation resembling those created by contract has 
been incurred. and hilS not been discharaed, 

Compensation for failure t .. 
to discharge obligation {e· any person injured by the fai ure to dis-
~mbling those created loy charge it is entitled to receive the same 
contract. compensation from the party in default, as 
if such person had contracted to discharge it. and had broken his 
contract. 

Explanatio".-ln estimating the \0$$ or damage arising from 
a breach of~contract, the means which existed of remedying the 
inconvenience caused by the non-performance of the contract must 
be tak!n into account. 

-b ----------- ---- ---------------

• See a. U>l and 162, i7flra. Aa to definition of .. baillle," sOIl II. 168, infra. 
t For definition of coercion, IJee 8. 1:;, .1I1,ra. 
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lllu,t"atioo,. 

('I) A oontracts to ~clJ and deli'ter 60 m~Dd. of SIlIti"Pfl~ to.1~, a\ a ~ill 
price, to btl paid On dehverty. A breaks hIS rr01D18ll. B 18 eatltled to reCeive 
from. A, by way of compensatioD, the ~\Jm, i any, by whicll tire QOlltract-price 
falla short of the price for which B might hun obt.iu4t! 50 maun4,a ~f .. It· 
petre of like quality at the t1me when the saltpetre ought to hue been delIvered. 

. (lJ) A hires B'g ship to go to Bombay, and there take on board on the first 
of JanulI.ry, It ca.rgo which A 111 to provide, .od to bring it til C",lcutta t.he 
freight to be pa.id wilen earned. B'8 .. hip doel Dot go to Bombay, but A '.fI"s 
o(lportunitiea of procuring luitable conveyance for the cargo upon terl1lB a. 
adva.ntaQeoulI at tbose on wbich he' had charteJ'ed the shi'p. A availt! himself­
of thOle opportunUieil, bnt ie put to trouble and expeDse in do\ng 110, A is 
tlntitled to receive oompenllation from B in respect of such trouble and expenllll. 

(c) A contract. to buy of B, at a stilted price, 50 maund~ of ri..e, 110 time 
being fiud for delivery. A afterwlirds illforml..8 that he will not accept the 
rice.if tendered to him. B i, entItled to receive 'from A by wny of oOlJlpensa­
t.ion; the amonnt, if aD,)', by which the contract-price tll"CeedN that which R clln 
ohtain for the rioe lit the time when A iuforms 13 that he will not accept it. 

(d) A cootractll to buy U's ship for 60,00(l rl\peeB, bllt pl'eakR hia )lrolkli~e. 
A l1Iuet pay to B, 1.y \VtIY of ,·ompenltltion. thll el\,f:c8t'1. if I\ny, or the lJoljtmct­
price OVl)r the pricp which B ca.n obt,a.in for th~ Ilhip at till' time of t,\)e hrl'llch 
of promi~l:'. 

{I'} A, tho Owner of a boat, con\.raotB with B to take a cargo of jute to 
Miul\pur for sale at the place, starting ou a specified dar. The /JOllt: owing 
to &ome avoidable cause, does not start at the time aPPointed, whereby the 
arrival of the cargo at Mirzapur i8 delayed beyolld tho time when it would 
have arrived if the boat had sailed according to the contract, After that date,' 
and befol'e the arrival of the cargo. the prioe of jute f1l1l6. The mea~ure of the 
cOnlpl'nsation payable to 13 by A is the differenoe between the price whinh B 
could have obtained for the cargo at Mirzapul' at tho time when it would hal'tl 
arrived jf forworded ill due cours", l\Ild its market-price at thE' tillli' when it 
actually o.rrh·ed, 

1/) A contracts to repair B's house ill >l certain mallner, Q,ud recei V6t! pay. 
ml'llt in Ildya.nce. A repait·. the hOllse, hu~ !lot l\(\\lOrJing to contrnc:t. B is 
entitled to recover from A the COMts of making t'le rl'l'l\il'~ non form to the eOIl. 
tract. 

(9.) A cout,ractR to lilt his ship to B for aSHar, {roUl tho fil'dt of Januarr 
for I' ,:ert:\il1 price, Freights rise, and on the lil'llt of January the hire obtai;1: 
able fur the ship is highllr than the oontractpl'ioe. A brellks hi. promiso. Ht' 
ml1st pay \() n, by wny of compenBation, a 81l1ll equlIl to the difl'erenc6 between 
the contraot.prir.e a.nd the price fol' whioh B cuuld hire a similar ship for a year 
on a.nd from the first of Janua.ry. 

(II.) A contracb to l1upply B with a certain (luantity of shot a.t 1\ fixed 
price, being a higber price thau that for which A could procure and deliver 
the iron. B wrongfull,Y refuses to receive the il'~~ B ~ust pay to A. by way 
of compenslLtlOu, tbe difference between the clInf.ra.ot.pnce of the iron Il.nd the 
sum for which A could hnn obt ained and delivered it. , 
- (i) A delivers to R t\ oommon Cl&rriel', 1\ machine, to be ooD" .. ,.ed, without 

delay, to A's luill, informing B tha.t hillllliU is stopped for want Gf.the machine 
B unreasonably delaya th~ delivery of the ma.chlne. and A, in ..... queuce 
10s88 aoprofltable contract with the Government. A is entitled to receive f,~ 
B, by way of compen1lltion. the average amount of profit which would .bavJ! 
been ma.d~ by the working of the mill during ~b8 time thllt delivU't,y of il 
Willi delayed, but Dot the 10118 tlustain!ld. through the 10" of the Ggrernm8at 
contract. . 
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U) A, baving contracted with B to supply B with 1,000 tons of iron at 100 
.,:apeea • ton, to be dtlivered at a Itated time., oontracts with 0 lot the purol]oRe 
of 1,000, roDS of iron.t 80 rUJ,lees a ton, telling 0 th1lt he does 80 fol' the purpose 
of periorJlllllg hie ('ODtract With B. C fails to perform hill contract with A, who 
cannot procure other iron, and B, in conseqnenCtl, rescinds the contracl1l C 
muat pay to A, 2O,OOOt'llpees, beiug the profit which A wonld hsve made by 
the performanoe of IMI contract with n. , -. 

(l-.l 4 conlractH with R to make and deliver to B, by a fixtld day, tOI' Ii 
sp80l'fied price, a oertain piece of machinery. A. does 1I0t deliver the piece of 
machinery at the time Rpeci6ed, an,l, ill eol'tllequenoe of this, n is obliged to. 
procure another at a higher price thn.u that which he wlla to have paid to A. 
and il prevented from performing a contract whicb D had made With a third 
pfl1Son at the time of hiS contract with A (but whioh had not been then com. 
municated to A), and is compellUtI to make compensation, for breach of that 
contt·act. A must pay to B, by way of compensation, the dift'erence betwePll 
the contract.price of the piece of UlAllliinery Rnd the eUm paid by n for another, 
bllt not the sl1m paid by R to the Ulird per~on by way of componsation. • . 

(l.) A, & builder contracts to crreat ami finish a hou~e by the fir:? of 
January in order that B may lJi"e po~.eB8iou of it at that t.ime to C to whom II 
has contracted to let it. A iSlIlformed of the contract between B anu C. A 
hllildJ'l the honso so badly that, before thp first of .Tanllary, it r:\lI~ (lown, and hlu 
to bo rebuilt by R, who in no"sequenoe, lo"ex the \,f'nt which he wa~ to IIIWI' 
received from C. Rno i~ obligel! to rlla ke t't)/upen~ation ttl (' for the brflRch of 
hiA contract. A must make t'omp!'nsRI.ioll to B for thr· co~t of r('bllildill~ the 
hou~p,. ftll' the ren t lost, and for t II(' ('om pen~rltion mIll.! .. to n. 

(til) A Rells certain merehandise to B, warranting it to be of II particular 
quality, and B in reliance upon thi~ wlloI"ranty, ~ells it to C with IL similllf 
wa.rranty, The goods prove to be 1I0t Rt:cording to the WBrranly aurl n 
OOeolU(,H liable to pay C It sum of mOI1f'Y hy WIl.V of rompenslLt.ion. R is "ntitlet! 
to be reimbursed this snm by A. 

~n.) A eontracts to pay II Hum of mOllry to l! 011 a rf~y specified. A dOflH 

lIOt pay the mOIlt'y OIl that day R in conec<juenre of nol. reeeiving the IIlOIII'Y 

Oil that day, is ullllble to"pay hi, debts. and is totf\lJy ruiuP(1. A i~ not liable to 
Illake good to B Hnytlling except the prinCipal Rl1m he eOIl(,radtld to pay 
togt,tller with interest up (n the da,\' of paymellt. 

(0.) A contrHct8 to deliver !iO nllLunds of salpetrll to B on the firllt of 
.lauuary at a certain price. n afterwards. before the fir~t of .Jannary. contract" 
to sell H!LlpptJ'c to C ILt a prille higher thn.n tho Ularlwt-priee of the first of 
.JanURry. A breaks his promist>. In e8timatiDg the oompensation payaule by 
A 10 il, the IURrket.price of tht' fIrst of .hnn~ry, and not the profit which 
would 1J~\'e arisen to B from t.he ij~lp to C is to L .. h\ken into aeCOIl/lt. 

(p) A contractR to sell and deli I'eI' ;)00 bales of cotton to B on a lixet! 
dllY. A knows nothing of B's modo of cOlldu!!ting h is business. A breaks hiH 
prOlUise and B having 110 cottoll is obliged to olose his mill. A i~ not resposible 
to B for the 10BR caused to B by the c10Bing of the mill, 

(IJ.) A contracts to se1t.a.ndJlleliver to B 011 the first of January, certain 
clotli wkich B intends to mlW1~tur8 into caps of a particular kind for which 
there.i,a D4} demand except at t1Iat season. The cloth is not delivered till afpr the 
appo~e and too late to ~e used th~t year in making caps. B is entitled 
to'~from A by way of compensation, the difference between the oontract 
pr~c.f the oloth and its market.price at the time of delivery, but not the 
profits .. bieh ~e expected to obtam by ma.king capll nor the expenaes whioh 
he haa betI1I put to making preparation for the manufactilre. ., 

.. (,..)- A, a ahip-ownri' contracts with B to convey him from Calcutta to 
SJ'tl~ey in .. '& .hlp lIillillg On t.he first of Jauu~ry, and ~ pay. to A by way of 

d8p8llt, gn&4lalf of his pu.agfl-money. The ahlp does 8Ml on the lit of January, 
.Imd B after being in con~equonee detq,ined In C,.\euLLa for 83mettm6, and 

s. 143 
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thereby put to some eJpenae, procoeds to Sydney in another vessel and in 
comequelloe arrivin~ too late in Sydlley, 1011es a 8urn of money. A .is Iil\ble to 
repay B his depollt with interest. aud the expellse to which he is put by hiB 
detention in Caloutta and the etcMs, if any. oI the passage·moDey paid for the 
8~onll8hip Over that agreed upon for the first, bllt not tbe Bum of money which 
B lost by arriving in Sydney too late. 

'74.* When a contract has been broken, it a sum is named in 
the contract as the amount to be paid in 

Compensation for brealch case of such breach, or tf Ike ctH,lract 
of contTact where pena ty • 1 I' 6 ,~ 
stipulated for. contams an)' oliter sltpU,alloll 'Y way 0, 

penalty, the party complaining of the breach 
is entitled, whether or not actual damage or loss is proved to 
have been caused thereby, to receive from the party who has 
broken the contract rea!lonable conpen<;ation not exceeding the 
amount so named, or, as th~ case may be tltf penalty stipulated fo,.. 

Explantllioll.-A slijJulat;()tl for increased interest /1'0'111 the date 
0/ default may be fl stipulation hy ZflI1)' oj penally 

Ji.lception.-·\Nhen any person enters into any bail bond, 
recognizance, or other instrument of the same nature, or, under the 
provisions of any law or under the order, of the Government of 
India or of any Local Government, gives any bond for the per­
formance of any public duty or act in which the public are 
interested, he shall be liable, upon breach of the condition of any 
such instrument, to pay the whole sum mentioned therein. 

Explanation.- A person who enters into a contract with Gov­
ernment does not necessarily thereby undertake any public duty 
or promise to do an act in which the public are interested. 

Itlu8i,·ations. 

(n.) A contracts with B to pay n. RR. 1,000 if ho falis to pay B, Us. 5,00 
on a given dJlY, A fails to pay B, RI!. [)()() 011 that ,IllY' B i~ entiUed to 
recover frolJl A slIch compensation. not exceedillg TIs. 1,000, u.s t.he Court 
considf'ls reasonable. 

(fl.) A contracts with B t,hat, if A practises lUI a surgeon wilhin Calcutta, 
he will pay B, R, 5,000. A practises as a surgeon ill Calcu.tta. A is entitled to 
such compensation, no~ eJ:caeding Its. 5,000, as the Court conliiders reaBonable. 

(r.) A gives a recognizance binding him in a penaly of Rd. 600 to appear 
in Court on a certrl\in day. He forfeits his rocogaizance. He is liable to pay 
the whole penalty. 

(d.) A. gives n a bond fol' the I'flpaymE'Dt of RI. 1,000 with iDteres t at 12 
per con'. at the end of six montha, witll a stipulation that, in case of defaplt, 

-------------,-------------------
• Paragraph 1 and the explanation followin~ it have been substituted 

for tbe paragraph origiually enacted. The difterenoe between the old and 
the new paragnt.ph i. ahown by the italicised word. which are newly ilfserted. 
in the rapealed paragraph The explanation which follows paragrapb 1 is 
entirely new. See the ,1l1dian COlltrl\Ct 1\ct ,4mf'ndment. Act (VI. of 11199), 
i •• (J). 
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interest shall be payable at the rate of 75 per o.nt. from the date of deafnlt. 
This is a stipUlation by way of penalty, aDd B is only entitled to recover from 
A Inch oompenaation as the Court con,iders reaaonable. • 

(e) A, who OWeB money to B, a money.lender. Dndertall:. to repay him by 
deliYcring to him 10 mannds of grain on a certain date, and atipulate& thit, in 
the event of his not deliverlng the stipulated amount by the stipulated date, h. 
eball be liable to deliver 20 maund@. 'I'hi, is .. stipulation by way of penalty. 
and H is only entitled to reasonable oompensation in case of breaoh .• 

(t.). A undertakes to reapy B It loan of RR. 1,000 by live equal lnonthl, 
instalments, with 1\ stipulation that, in default of payment of any inltalment, 
the whole shall become due. Thill Itipulation is not by way of penalty, and the 
contract may be enforced according to its terms.· 

til·) A borrowlI Rs 100 from B, and gives him" bond for RR 200 payable 
by five/Mrly instalments of Re. 40, with a Rtipulation that, in default of pay. 
ment 0 any instalment, the whole shall become due. This is a stipulation by 
way of penalty.-

I'arty rightfully rescind· 
ing contract entitled to 
com pensalion, 

75 A person who rightfuJJy rescinds a 
contract is entitled to compensation for any 
damage which he has susta.ined through the 
ndn-fulfilmcnt of the contract. 

Illustration. 

A, a siugcr, contracts with B, the manager of a theatre, to ling at his theatre 
for two nights in every week during the next two months, and B engagcs to 
pay her 100 rupees for each night'~ performance. On the sixth night, A Will· 
fully abllents herself from the theatre, and B, in consequenoe I'rHcinds the con· 
tl'act. B is entitled to claim compensation for the damage which he has suatai· 
ned through the non·fulfilment of the contract. 

CHAPTER Vll. 

SALE OJ< GOODS. 

Whe,. Property in Gaods suld passes. 

'Goods' defined. 
76. In thi.'i chapter, the word 'goods' 

means and iocludes every kind of moveable 
property. 

77. ' Sale' in the exchange of property for a price- [t in~ 
'S I • d fi J volves the transfer of the ownership of the 

a e e Ine<. thing sold from the seller to the buyer. 

Sale how effected. 78. Sale is effected by offer and accept-
ance of ascertained goods for a price, 

or of a price for ascertained goods, 

-------- ------- ------------.---
,. 11lf12tl'lltion~ (Ii), «I). efl. and (g), have been added bl the India. Con­

traet Act. A.mendment Act tV 1. of 1899), $. 4 (2). 
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together with payment of the price or delivery of the goods; 
or with tender, part'payment, earnest, or part-delivery; 01' with an 
agreement, express or implied, that the payment or delivery, or 
both, shall be postponed. . 

Wbere there is a contract for the sale of ascertained goods, the 
property in the goods sold passes to the buyer when the whole or 
part of the priCf', or when the earnest, is paid, or when the wbole 
or part of the goods is delivered.* 

If the parties agree, expressly or by implication, that the PIlY­
ment or delivery, or both, shall be postponed, the property passes 
as soon as the proposal for s~le is accepted. 

Illudrait'on, 

(a.) B offere to buy A's hor~e for 61)Q rupees. A aceeph B'II offer, and 
delivers the horse to B. The horse become~ B's property on delivery. 

(II.) A sends goode to B, with tbe request tba' be will buy them at a atated 
price if he approves of them, or returu thew if he does not approve of them. 
B retains the goods, and informs A thllt· he apptoves of them. The goods 
become B'I when B retains thew. 

(c.) B offers A, ff)r his horse, 1,000 1'upees, the borse to be delivered to B on 
"itated day, and the price to be paid 011 anotber Mtated day. A accepts tbe 
offer. The horee becomes B's as soon a8 the prop osal is accepted. 

(d.) B offers A, for his borse, 1,(1()() rupees on a month's credit. A accepts 
the offer. Ths horae becomes b's 8$ Roon aM the offer is accepted. 

(e.) B, on the 1st Jllnuluy. offers to A, for a quantity of rice, 2,000 rupt-ea, to 
be paid Oil the lit March following, tIle rice not to be taken away till paid for. 
A accepts the ofter. The rice becomes B's all ~O()11 as the offer is accepted. 

T r r n h· of 79. Where there is a contract for the rans.er 0 ow ers Ip " 
thing sold, which has yel sale of a thing which has yet to be ascer-
l.O .be ascertained, mllde or tained, made, or finished,t the ownersliip of 
hnuhed. of the thing is not transferred to the buyer 
until it is ascertained, made, or finished. 

Illuatratian. 

n oflJers A, I/o barge-builder, to make hiro a blir~c. 'rhe "rice is not mu.de 
payable by illlltahnente. While the barge is bui JdlUg. B pays to A money 
from tim!' to time on a.coount of the price. The ownel'8hip of the barge doee not 
11&1. to B until it is fiuished. 

Completion of SIllt of 
goodi, which the sellt!r is to 
put into slale in which 
bQ)er is to take them. 

been done. 

80. Where, by a contract for the sale 
of goods, the seller is to do any thing to 
them for the purpose of putting them into 
a state in which the buyer is to take them, 
the sale is not complete until such thing has 

-That iK, when the wbole il delivered, or when part lti delivered in progrtINI 
of delivery of thc whole-See Ii. 92. i"fra. 

t See s. 80) i .. 1i'1i. 
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lll".t""~' 

A, a ahip.builder. ClOUtract~ to sell to B for a stated. price . a v .... l wJUeh f. 
lyillg in A', yard . the .Mae} to be rined and fttt.ed for a voyage, and ~be 
prioe to be paid on delivery. Uader lIte eontraet; the property intheoveuel 
doel not paIlS to lJ until t.he vellllel haa been rigged, n\ted aPt aDd ~i~, 

Completion of sale (If 
goods when seller ha.s Lo uo 
anyl hing thereto in order 
to ascertain price. 

81. Where anything remains to be 
done to the goods by the seller for the 
purpose of ascertaining the amount of the 
price, the sale is not complete until this 
has been done. 

(a.) A, the 01l'ner of a stack of bark. contracts to aell it to B. weigb and 
deliver it, at 100 rupees per ton. B agrees to take IUld pay for it on a oertain 
day. Part i~ weighed and delivered to B ; the ownership of the residue is not 
transferred to B until it has been weighed pursuant to the contract. 

(b,) A contracts to sell a heap of clay to B at a certain price pcr ton. B is, by 
the contral't, to loa.d the cla, ill his OWII carts, and to weigh ellch load at a 
certalo weighiDg machiDl', which hi~ carts must pa8A on their way from A's 
grounds (,0 B's place of deposit Here, nothing more remaiDa to be don'll hy ~h8 
seller; the sale ie complete, and the ownership of the heap of clay is ~ranH' 
ferred at onC9. 

82. Where the goods are not ascertained at the time of making 
. the contract o( sale, it ill necessary to the 

Completion of sal,c when completion of the sale that the goods shall 
goods are unascertained at • * 
date of contract. be ascertained. 

Illustration. 

A I.gl'cea to sell to II 20 tOlJd of oil in A's ciHtcrDI, A's cisterna e(lOt"in 
more than 20 tODS of oil. No pOl"tiotl of the oil hM become the pl'openy of B. 

83. Where the goods are not ascertained at the time o(making 

Ascertainment of goods 
by snbsequent appropria. 
tion. 

the agreement (or sale, but goods answering 
the description in the agreement are subse­
quently appropriated by one party (or the 
purpose of the agreement. and that appro­

priation is assented to by the other, the goods have been ascertain­
ed, and the sale is complete. 

lll",tration. 

A, having Il quantity of 80 !lllr in bulk more than 8uffieient to fill W hop 
be'a4s, contracts to Mil to B 20 hogsheads of ft. After the oontract, A lilt.. 20 
hoJr.beada with tha Sligar, alld givIII notiCe to B that the hogahead. are ready, 
anil requires him to take them away, B 11&18 he will take them a. IIOOn &8 be caD. 
BI !.his appropria'ion by A, aDd all8ent by B the sugar beomnea the property of 
B: .. 

• See •• 79, ,~. 
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~ Where the goods are not ascertained at the time of making 
the contract of sale, and, by the terms of the 

Alcertaioment of goods h ~ 
by seller" aelction. contract, t e seller is to do an act with re'er-

ence to the goods which cannot be done un­
til they are appopriated to the buyer, the seller has a right to se­
lect any goods answering to the contract, and, by his doing so, the 
goods are ascertained. 

Ill'"tration. 

B agree. with A to parcbaRe of him at a .tl\ted price, to be paid OD a fixed 
day, /)() maunda of rioe out of a larger quautity in A's grauary. It is agreed 
that B shall send Backs for the rice, and that A ahall put the riolt into them. B 
does 80, and A put, 50 maunds of rice into the eaeks. The goods have been 
ascertained. 

Transfer of ownership of 
moveable properly, when 
.old logether with immove· 
able. 

85. Where an agreement is made for 
the sale of immoveable and moveable pro­
perty combined, the ownership of the move­
able property does not pass before the trans-

fer of the immoveable property. -

lllu8tra,tion, 

A agrlte. with B for the sille uf 1\ house aud furniture. The ownership of 
tho furniture doesnot pasl:I to B uutil the houHC is conveyed to H. 

Rayer to bear loss after 
goods have become his pro· 
perly, 

86. When goods have become the pro­
perty of the buyer, he must bear any loss 
arising from their destruction or injury. 

IlllUt,.ation., 

(a.) B offers and A accepts, 100 I'upeeli for 11 stuck of Ihewoud stlmdillg on 
A'" premisel, tile lh-ewood to be allowed to rema.in Oil A's premises till a certaiu 
day, and not to hI' taken &",·ay till paid for. Before payment, and while the 
firewood is on A'~ premisee, it ill accidently destroyed by fire. B mUlt bear the 
l08~. 

(b.) A L.ids 1,000 rupees for a picture at a sale by auction. After the bid, it 
is iujured b, au accident. If Lhe accident happens before thp, ham mel' falls the 
10118 faUK on the seller; if afterwards, 011 A. 

87. When there is a contract for the sale of goods not yet in 

Transfer of ownersbip of 
goods agreed to be sold 
while non·existent. 

seller'~ assent, 

existen:e, the ownership of the goods may 
be transferred by acts done, after the goods 
are produced in pursuance of the contract 
by the seller, or by the buyer with the 

Ill.,tration., 

(a.) A contract.! to Bell to n. for a stated price, all the indigo which .hall 
be produoed at A'a factory dnring the enaulIIg year. A. when the indigo. has 
been manufaotured, gives B an acknowledgment tbat . be bolda the Indigo at 
hit; dia(108al. Tbe owncr.hip of the indigo vests in B from the date of the 
ackllow lodgment. 
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(6.) .: for a stated prioe, contracts that B uaa7 tab awl eell &n1 0l'0PI 
lb&t .han be grown OD A's land in lIuceeaaion to tbe ctOflI then .~. 
Ullder his oontract, B, with the aueut of It.. takel poI_iOB of ..-me orqpa 
grown in aUQ08IIiOD to the crops standing at the tiUl8 of the oontrae~. The 
ownership of the oropt. wben taken poe.-on of, veat, in B. 

(0) A, for a stated prioe, COntracte tba* B may take alld ..u 1;0)' crope that 
,ball be grown on biB land in BucceBSion to the crope theD ItandlDg. Under 
thia oontract, B appliell to A for poet.asion of lOme orope ITOwn in ,uCCftllion 
to the crops wbirh were standing at the time of the contraot. A refualll to 
give p08lle8lliOD. The ownership of the crops has not p&ued to B. though A 
may commit a breach of contract in refuaing to give pOlleaaion. 

88. A contract for the sale of goods to be delivered at a future 

Contract to sell and de· 
liver at a future day goods 
not in seHer's p~~sessioll 
at date of contract. 

day is binding, though the gocds are not in 
the possession of the seller at the time of 
making the contract, and though, at that 
time, he has no reasonable expectation of 
acquiring them otherwise than by purchase. 

Illultf'ation. 

A eontrr.et.&. on the first J o.nllllry, to Bell B 60 share8 in the Eallt Indian 
Railway (Jompany, to be delivered and paid for on tho firlt March 01 the same 
year. A, at the time of making tho contract. is not ill possession of any ahares. 
Tb" oontraot i8 valid' 

89. Where the price of goods sold is not fixed by the con-
" . tract of sale, the buyer is bound to pay the 

Det,ermtnatlon of pnce seller such a price as the Court considers 
nut fixed by conlract. hi 

reasona e. 

J llultration. 

B, living in Patna, orders of A, a coach.builde.' at Calcutta, a oarriage of 0. 
particular descriptioD. Nothing is laid by either all to the price. Th. Ord\lT 
having been execllted. and the price being in dispute between the bllyer snd 
the seUer, the Court must dedd!' what prioe it conaiden reasonable. 

De/iv'r". 

90. Delivery of go~s sold may he made by doing anything 
whIch has the effect of putting them in the 
possession of the buyer, or of any person 
authorized to hold them on his behalf. 

Delivery how made. 

IlIultNti(JfJI. ' 

(II.) A .. l1a to B a horae, aDd C&11S81 or pe",miti it to be removed from A's 
stablea to B'a. The removal to B's .ta~le is. delive-r,. 

(b.) B in England ordora 100 balllll of cotton from A, a mercbant of Bom. 
bay. aad aendtl bis own ship to &m~ fo .. the oottcm. The puttia, the ootton 
liD boItrd Ute sbip I. a delivery to B. 

(0.) A .. lI, to B cI'm.iD epecifie 1OQd. which are looked up in a Codown 
~ giY81I.13the key of ~be ploW" in o.r4er that he rna,. get the goocU, Th~ 
~ •• d.}lVery. 
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(u.) A .. Us to B five apeciflo oalks of oil The oil is in tbewareb01l8e.bif At 
B sell, the fi'fe eaRIi to C. A. receives wa"house-rent for them from O. Thil 
amoun" to a delivery of the oil to 0, as it shows all astelll on the part of A­
to hold the goode as warehouseman of C. 

(e.) A Bells to B 6O;maunds of rice in tbe possession of C, a warebouseman. 
A gins B an order to C to transfer the rice to B, and 0 18sents to nllh order, 
md transfera the riee ill his boob to B. Thia i. a delivery. 

(/.) A agret16 toeell B five tonI of oil, at 1,000 rupees per tou. to be paid 
fer o.t the time of delivery. A. gives to p, a warfinger, at whOBe wart he bad 
twenty tOilS Df the Dil, aD order to transfer five Df them into the name Df R. 
o makes tlle transfer in hie bogb, aDd .u:iY88 A's clcrk a notil'e of the tt'llusfer 
for B. A', clerk ta.kes the transfer. notice to. B, and offel'8 to give it to him on 
payment of the prioe of the Dil. B refuses to pay. There has been no delivery 
to B, IW! B nevltT U8ented to make C hia agent to hold for him the five tOUll 

Belected by A. 

91. A delivery to a warfinger or carrier of the goods sola has 
the same effect as a delivery to the buyer, 

Effect of delivery to whar· but does not render the buyer liable for the 
{inlier or carrier. 

price of goods which QO not reach him un· 
less the delivery is so made as to enable him to hold the warting!!r 
or carri~r responsilJle for the safe custody or delivery of the goods. 

lllulJtration. 

B, at Agra, orders of A, who lives at:Caloutta, three casks of oil to be sent 
to hiDl by railway. A takea three casks of oil directed to B to the railway 
stlltion, and lea.ves them tllllle without conforDling to the rules which Dlust be 
compliod with in order to render the Railway Company responsible for thair 
safety. The goods do not reach B. There has not been a Bllfficient delivery 
to rhnrge B in a suit for the price. 

92, A delivery of part of goods, in progress of the delivery 
Effect of part-delivery. of the whole, has. the same eff!ct, for. the 

purpose of passmg the property III such 
goods, as a delivery of the whole; but a delivery of part of the 
goods, with an intention of severing it from the whole, does 110t 
operate as a delivery of the remainder, 

IllflltratioH8. 

(a.) A ship arrives in. barboar laden with a cargo. oonligned to A. the 
l.IIIy(\r of the oargo. The captain begins to discharge it, and deli~ors over part 
of the goode to A in prOgnls8 ofthe delivery of the whole. 'l'hil ia a delivery 
of the t',ugo to A for the purpose of passipg the property in the cargo. 

(fl.) A sells to B a stack of fi18woo<"l, to be paid for by Boo delivery. After 
tbe sale. B applies for and obtain. from A. leave to Oke away BOme of the 
firewOOtt This has not the legal eft'ect of a deli~ltTy of the whole, • 

(c.) A sella fiO tll.onde .,f rice to B. The rioe remaina in A'If warehOtUe. 
Aftt,. theaele, B Benito 010 maunds of the rice, and,A, at B'I aeaire. '!lends 
the 10 ml\OJldM to C. Thill hail Dot tbe legal effect of. delivery Df the whole. 
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Seller not bound to deli· 
ver utU buyer applies fOJ: 
deU'Very. 

CONTRACT. 

93. In the absence, of any special pro­
mist), tbe seller of ,oods is nat bound. to 
deliver them until the buyer applies, (or 
delivery.· 

M In tbe absence of any special promise as to delivery, 
Place of del'my goods sold are to be delivered at tbe p~ace 

1. at wbIch they ate at the time of tbe sale j 

and goods contracted to be sold are to be delivered at the place 
at which they are at tbe time of the contract for sale, or, if not 

. then in existence, at the place at which tbey are produced. ~ 

SeHer's Li,n. 

95. Unless a contrary intention appears by the contract, a 
S 11 

' ,. seUer bas a Iient on sold goods as long as 
,e er S len. h' . h' • d d h • t ey remalO In IS posseSSIon, an t e rice 

or any part of it remains unpaid,t . 
. 98. Where, by the contract, the payment is to be made at a 

future day, but no time is fixed (or the deli­
Lien where payment to he very of the goods the seller has no lien 

made at a future day, but '.. t 
no time fixed for delivery. and the buyer IS entttied to a present 

delivery of the goods without payment. But, 
if the buyer becomes insolvent before delivery of the goods, or if 
the time appointed for payment arrives before the delivery of the 
goods, the seller may retain the goods for the price. 

Expla"ation.-A person is insolvent who has ceased to pay his 
"'I I d Ii d debts in the usual COllrse of business, or 

nso veney e ne • who is incapable of paying them. 

lllultl'lJtion. 

A sell Q to B a. tuantity of Bugar in A's warehouse. It is agreed that three 
months' creditmtliiIJ be given: II allows th' eugar to remaill in A'I warehouse. 
'BofOfEl.@e exfIVY of the three months, B becomes iUlOlvent. A may retain 
tlIlt goods fo, the price. 

SeUer's lien whete pay. 9'7. Where, by the contract, the pay-
11leD,t to \Ie ma4e at future ment is to be made at a future day, and 
day aod buyer allows the buyer allows the goods to remain in the 
goods t? remllin in seller's possession of the seller until that day. and 
possemon. does not then pay for them, the selJ~r may 
retain' the goods for the price. 

•• Bel •. 46, 1fI'P1'tI. 

l' J'or the amount of the purchalto.rtloney. 
t Or unt8udered. 

S. 144 
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111tlIlNUo71, 

A seU. to 'B a q.antity of Ingar in. A's 'Wareltoao. It ia agreed that ihree 
month's 'C1'edit shall be given, B al10ft the Illgat' to remain in A's warehoa. 
Be till the expiry of the three months, and tbea does not pay tor tbem, A 
may retain tbe gooda for the price, 

98. A seller, in possession of goods sold, may retain them for 
•. . . for the price against any subsequent buyer. 

A seller s ben agamst sab unless the seller has recognized the title of 
sequent boyero tbe subsequent buyer. 

Stoppage in Transit. 

99, A seller who has parted with the possession of the goods, 
and has not received the whole price, may. 

Power of seller to stop in b be • 1 h 
transit. if the uyer comes lOS0 vent, stop t e 

goods while they are in transit to the buyer. 

100. Goods are to be deemed in transit while they are in the 
w possession or the carrier, or lodged at any 
dee~;d fnoodt 5 .Iltre to t-e place in the course of transmission to the 

ranSl. b d . h " uyer, an are not yet come lOto t e 
possession of the buyer or any person on his behalf, otherwise 
than as being in possession of the carrier, or as being so lodged. 

/1l1Illt1'ation8. 

(a.) B, living at Madras, orders goods of A at Patns, and directs that they 
ahall be sent to Madrll8 The goods are sent to Calcutta, and there deliYered 
to C, a wharfinger, to be forwarded to Madras. The goods, while they are in 
the fOnession of C, are in transit, 

(b.) B, at Delhi, orders goods of A at Caloutta. A consigns and forwards 
the goods to B at Delhi. On arriyal there, they are taken to the warehouse 
of B, and left there, B refules to reeeive them, and immediately afterwards 
stopa payment. The good~ are in tran8it. 

(0.) B, who lives at Paaa, orders goods of A at Bombay. A send8 them to 
Puna by C, a o&rrier, appointed by B. The goods arrive at Puna, and are 
placed by ·C. at B's request, in C's warehouse for B. The goods are no longer 
in transit. 

(d.) B, a merchant of London. orders 100 bales of cotton of A, a merchant 
at Bombay, B lende bis own ehip to Bombay for the r.otton. The transit i, at 
an end when the ootton ia delivered un Loard the ship. 

(e.) B. a merchant of London, orders 100 bale. of cotton of A, .. merchant at 
Bombay. B Bendt his own ship to Bombay for tbe cotton. A delivtll's .. he 
ootton on board the ship, and takes bills of la.ding from the master. making the 
cotton deliverabl. to A'a order or assignl. The cotton .riyes at London, but, 
before coming into B', poBsesaioD, B becomilil insolvent. The cotron baa Dot 
beeu paid for, A m., stop the cotton. 

101. The seller's right of stoppage does not, except in the 
cases hereinafter mentioned, cease on the 

Continuance of right of 
stoppage. buyer's re-selling the goods while in transit, 

and receiving the price, but cODtinues until 
the goods have been delivered to the second buyer, or to some pes­
son on his behalf. 
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101. Tlu= right of stoppage ccasell if tbe buyer, having obtain-
. . ed a bill of lading or other document showirtg 

<?e-UOl'l of "eht on title of the ~s * assigns it while the 
Assignment. by buyer, G( • 5 .......... ' • h 
bill of lading. goods are 10 transIt, to a second buyer,· w 0 

is acting in good faith, and who gives valua· 
ble consideration for them. 

IlIu8tration,. 

(a.) A selie and cODsigns certain goods to B, and eeudli him the bill Gt lad· 
ing. A bsing still uupaid, B becomes insolvent, and, while the goods are in 
Lransit, aB8igns the bill of lading for oash to C, who is not aware of his insole 
vency. A cannot stop the goods in tranlit 

(b.) A !!elle and consigns certain goods to H, A being still unpl\id.B be. 
comes insolvent, and while the goods are IItill in transit, a88i'{na the bill of lad. 
ing for lI&IIh to C, who know8 that Bill inaolvent. The assIgnment not being 
in good faith, A may still atop the goode in transit. 

103. Where a bill of lading or other instrument of tItle to any 
~oods is assigned by. the buyer of such 

~toppage where bill or goods by way of 1)ledge to secure ao advan. 
ladmg 18 pledged to secure . • • • 
specific advanced. ce made specifically upon It In good" faIth, 

the seller cannot, except on payment or 
tender to the pledgee of the advance so made, stop the goods in 
transit. 

Illustratiolls. 

(a.) A sell, and consign. goods to B of the valuo of 12.000 rupees. B 
assigns the bill of lading for these goods to C to secure a specifiic advaDCe of 
5,000 rupees made to him upon the bill of lading by C. C becomel inlOlveut, 
being indebted to C to the amount of 9,000 ruptJIII. A is not entitled to stop 
the goode except on payment or tender to C of 11,000 rupees. 

(b.) A sells and consign. goods to B of the value of 12,000 rupees. B 
assigns the bill of lading for these goode to C to secure the Bum of 5,000 rupees 
due from him to C upon a general balance of account. B becomes iDlOlvent. 
A is entitled to stop the goode in transit without payment or tDDder to C of the 
5,000 rupees. 

104. The seller may effect stoppage in transit, either by take 
ing actual possession of the goods, or by 

Stoppage how effected giving notice of his claim to the carrier or 
other depository in whose possession they 

are. 

105. Such notice may be given, either to the person who has 
the immediate possession of the goods, or to 

Notice of selle'rs claim. the principal whose servant bas possessiOn! 
1 n the latter case, the notice must be given 

at sueh a time, and under lfuch circumstances, that the principal, 
by the exercise of reasonable diligence, may communicate it to his 
sOntlnt in time to prevent a delivery to the buyer. 
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106. Stoppage in transit entitles the 
seller to hold the goods stopped until the 
price of the whole of the goods sold is paid. 

Illultl'atiOIl. 

A 8eils to 13 100 bales of ootton j 60 bales having oome into B'I poeseaaion, 
lI.ud 40 being tltill in transiC, B heoome& inaolveBt, and A, being atill unpaid 
1>tope the 4U bales in tranSIt. . A ill entitled to hold the 40 bales until the price 
of the 100 bales iH paid. 

Re·sale. 

107, Where the buyer of goods fails to perform his part of 
the contract, either by not taking the goods 

Re·sale em buyer's failure sold to him. or by not paying for them, the 
to perform. seller. having a lien on the goods or having 
stopped them in transit, may. after giving notice to the buyer of 
his intention to do so, re-sell them after the lapse of a reasonable 
time, and the buyer must bear any loss. but is not entitled to any 
profit" which may occur on such re-sale, 

Title conveyed by sell!!r 
of goods to buyer. 

cases :-

Title. 

108. No seller can give to the huyer 
of goods a better title to those goods than 
he has himself, except in the following 

Ex&,ptio" I.-When any person is, by the consent of the owner, 
in possession of any goods, or of any bill of lading, dock-warrant, 
warehouse-keeper's certificate, wharfinger's certificate, or warrant 
or order for delivery, or other document showing title to goods, he 
may transfer the ownership of the goods, of which he is so in 
possession, or to which such documents relate, to any other person, 
and give sut:h person a good title thereto, notwithstanding any 
instructions of the owner to the contrary:* Provided that the 
buyer acts in good faith, and under circumstances which are not 
such as .. to raise a reasonable presumption that the person in posse­
ssion of the goods or documents has no right to sell the goods. 

E:eceptio" 2. -If one of several joint-owners of goods bas the 
sole possession of them by the permission of the co-owners, the 
ownership of the goods is transferred to any person who buys 
them of sllch joint owner in good faith, and under circumstances 
which are not such as to raise a reasonable presumption that the 
person in possession of the goods has no right to sell them. 

• It has been held thllt this t'xception doea Dot apply 'wheM there is 011\1 
a qualified P08Sllllllioll, 8 uch III' a hirer of «0008 has, 01' wbere the poB84IIIlIion is 
for a specific purpoae-Qr"..lI1OOd v. BOlfW'" 12 B. L. B. 46. 
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Ezeeptirm j.-When a person has o:btained possession of goOds 
under a contract voidable at the option of the. other party there to, 
the ownership of the goods is transferred to a third person, who. 
before the contract is rescinded. buys them in good faith of tbe 
person in possession j unless tbe circumstances which tel'ldet the 
contract voidable amounted to an offence committed by the person 
in possession or those whom he represents. 

In this case the original seller is entitled to compensation from 
the original purcbaser for any loss which the seller may have sus· 
tained by being prevented from rescinding the contract. 

luu,eration,. 

(,,,.) A bUls frow B, in good faith, a cow which B had stolen from 0. 
The property ID the cow is not transferred to A 

(b.) At a merchant, eIltrusts B, his agent, with a hill of lading relating to 
certain goods, and instructs B not to len tbe goods for leel than a oertain price 
and not to give oredit to D. :ft seU. tl.e goods to D for le88 than thllt pl'ioe, and 
gives D three monthe' credit. The property in the geods pUiles to D. 

(c.) A sells to B goods of which he has the bill of lading, but the ·bill of 
lading is made out for delivery of the goods to 0, and it haa 1I0t been BndrosBd 
by O. The property is not transferred to B. 

(d.) A, B, and 0 are joint Hindu brothers, who Own certain cattle in Gom­
mono A is Jeft by Band 0 in possession of a cow, which he sells to D. 1) pur­
chASes b01lcl fide. The property in the oow is tl'ansferred to D. 

(e.) A, by a misrepresentation not amounting to ohea.ting, induoes B to:lIl1 
and deliver to him a bOI'Se. A selle the hOl'!ie to 0 before B has rescinded the 
contract. The property in the horae is transferred to 0; and B is entitled to 
compensation from A for aDy loss which B hall 8ultained by boing prevented 
from rescinding the contrACt. 

(f.) A complee B by wrougful intimidation, 01' induce~ him by cheating 
or forgery, to sell him a borse, and, befere B rescinds the oontract, selle tho 
horse to (J. The property is nOt transferred to O. 

Warranty. 

109. If the buyer, or any person darning under him, is, by 
, . .. reason of the invalidity of the seller's title, 

Seller s re~.pon8Iulhly (or deprived of the thing sold the seller is res. 
badness of title. . ' • ponslble to the buyer, or the person daimmg 
under him, for loss caused thereby, unless a contrary intention­
appears by the contract. 

Establishment of implied 
,~arranty of goodness or 
quality. 

Warranty of soundne~ 
im plied on sa Ie of ptOyi 
aions. 

110. An implied warranty of goodoeu or 
quality may be established by the custom of 
of any particular trade. 

Itl. 
is an 
souod. 

On the sale of provisions. there 
implied warranty that they' are-



Warranty of bulk implied 
on sale of goods by sample. 
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112, On the sale of good by sample, 
there is an implied warranty tbat the bulk 
is equal in quality to the sample.· 

113. Where goods are sold as being of a certain denomina. 
Wartallty implied where tion, there is an implied warranty that they 

goods are sold as beillg of are such goods as are commercialJy known 
a certaill denomination. by that denomination, although the buyer 
may have bought them by sample or after inspection of the bulk. 

E~pla"ations. -But, if the contract specifically states that the 
goods, though sold as of a certain denomination, are not warranted 
to be of that denomination, there is no implied warranty. 

(It.) A, ut Calcutta, sells to B twelve bag. of "waijte .ilk" then ou it, way 
from MUl'8hidabad to Ciloicutta There is an iltlplied ... rranty by A that the 
silk shall hll ~uch all i8 known in the market under the denomination of "waste 
silk" • 

(b.) A buys, by blmple, anu aftor havillg inspected the bulk, 100 bales of 
"Fair 'Bengal" cotton, The cotton proves not to be luch all is known in the 
market as "Fair Bengal." 'l'here iH a breach of warranty. 

114. Where goods have been ordered for a specified purpose, 
for which goods of the denomination menti­

Warranty wber.e. goods oned in the order are usually sold there is 
ordered Cll' a speCified pur- - 1- d ' 
pose. an Imp Ie warranty by the seIJer that the 

goods supplied are fit for that purpose .• 

Illustration. 

D orden, IIf A, a copper-manufacturer, copper for sheathing a votiSel. A, on 
this order, supplies copper. There is an implied warranty that the copper is fit 
for shenthing a vcssel. 

Warranty on bale of arli· 
cle Qf well· known ascertain· 
ed kind. 

11 S. U pOll the sale of an article of a 
weIJ-known ascertained kind, there is no im­
plied warranty of its fitness for any particu­
lar purpose. 

Illustration. 

li writes to A, the owner of a patent invention for aleaning cotton - "Send 
me yoar patent cottonob.ning mlWhine to clean tho cotton at my faotor,.." A 
aands tbe machine aooording to order. There is.n implied warrant, bI A tha. 
that it is the article kllOW1l as A's patent cotton-cleaning machine, but nODe 
that it is tit for the panicular purJ:lOl8 of cleaning the cotton at B's factor,... 

• Bee B. U8, i.ttfra. 
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118. In the absence of fraud and of any express warrant, of 
quality, the seller o( an article wbich ''a:)I. 

sib~1}: ~=:. dek~n. wers the description under which it was sOld 
is not responsible for a latent defect in it. 

BZ.,lNItio,.. 

A Bella to B a horse. It turns out that the horse had, at the time of the eale. 
a defect of which A was una".re. A. is not reaponllble for thil. 

11'7. Where a specific article, sold with a warranty, has been 

B ' . ht b b delivered and accepted, and the warranty is 
ayer s rIg on reac b k b I' h L d d . ofwuranty. ro en, t e sa e IS not t ereDY ren ere VOl-

daLle, but the buyer is entitled to com pen­
lI~tion (rom the seller for loss caused by the breach of warranty. 

IUIlBtrlltiOlI. 

A sells and delivers to B a horse warranted lIound. The horse proves to havil 
be(ln nnBound at the time of sale. The sale is not therpby rendetpd t'oidabll', 
bllt B is entitled to compensation from A fur 1088 cauAed by the unsoundness • . 

118. Where there has been a contract, with a warranty, fqr the 
sale of goods which, at the time of the 

Right of burer on breach contract, were not ascertained or not in exis-
of warranty In respect of t d h t . b k h b 
goods not ascertained. ence, an t e warran Y IS ro en, t e uyer 

may accept the goods or refuse to accept 
the goods when tendered. 

or keep the goods for a time reasonably sufficient for examin­
ing and trying them, and then refuse to accept them: Provided 
that, during such time, he exercises no other act of ownership over 
them than is necessary for the purpose of examination and trial. 

In any case the buyer is entitled to compensation from the sell· 
er for any loss caused by the breach of warranty: but if he accepts 
the goods, and intends to claim compensaton, he must give notice 
of his intention to do so within a reasonable time after discovering 
the breach of the warranty. 

lllustration, . 

(a.) A agrees to 8ell, and, without application on B's partl deliver to B, 200 
bales of una_rtained cottOD b1 umfle. Cotton not in aOOOl'danoe with sample 
is delivered to B. B may return it i he hal not kept it longer than " reuon­
able time for the purpote of Ilxamination. 

(b.) B sgrees to buy of A twenty.five aacks of flour by sample. The .dour 
i. delivered to B. who pays the price. H, upon examination, finds it not eqaal 
tcJ ample; B afterward. uees two'lacks, and .. II, one. He cannot now resciud 
the contract a.ud reoover the price, bu~ he is entitled to compensation from A 
for any 1018 cau88d by the breach of warranty. 

(c.) cB makes two pairs of shoes for A by A', order, When the shoe.e are 
delivered, they do not fit A. A keeps both pair, for a day. He Weal's DOe 
~ for/llbort time in the house, and tat .. a long walk Ollt of doors iu the 
other paIr. Ita may "fulle to accept the ftl'lt ~r, bat not the I8OI'lnd. Bllt he 
may recover eompet1Ation for any 1081 IUltalnid '?' the 4efect of the Heond 
pair. . . 



~ buyer may refue 
to accept, if goods not 
orderM are Bent with 
n«lJ ordered,' ' 
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Miscella",.,. 

118. When the licller sends to the 
buyer goods not Ol"<iered with goods ordered, 
the buyer roay refuse to accept any of the 
goods so sent, if there is risk or trouQle in 
separating the goods ordered from the goods 
not ordered. 

A order. of B lpecilic articlel of ohina. B Il6nds th_ artiole. to A in a 
halllper with other articles of chiDa which had not been ordered. A may refuoe 
to accept Rny of the good. Bent. 

Effect of wrongful reo 120. If a buyer wrongfully refuses to 
rusal to accept. accept the goods sold to him, this amounts 

to a breach of the contract of sale. 

121. When goods sold have been delivered to the buyer, the 
Right of sellers as to r(>· seller is not entitled to rescind the contract, 

sCission I on hulure of buyer on the buyer's failing to pay the price at the 
to pRy price o1.t time Axed. time fixed, unless it was stipulated by the 

contract that he should be so entitled. 

122. Where goods are sold by auction, there is a distinct and 
Sale and transfer of lots separate sale of the goods in each lot, by 

sold by auction. which the ownership thereof is transferred as 
each lot is knocked down. 

Efiect of use, by seller. 
of pretended hiddings to) 
rni.e rrice. 

123. If, at a sale by auction, the sell­
er makes use of pretended biddings to raise 
the price, the sale i" voidable at the option 
of the buyer. 

CHAPTER VIII. 

OF INDEMNITY AND GUARANTEE. 

124. A contract by which one party promises to save the 
'Contlact of indemnity' other from loss caused to him by the conduct 

d~fined. of the promisor himself, or by the conduct 
of any other person, is called a "contract of 
indemnity." 

Illudration . 

.A. contracts to indemnify B against the consequenoes of any procaediaga 
whiob C mt.,y take apinst B in t'Mpect of a certain sum of 200 rupees. Thi_ 
II a QOlltraot of indemnitl' 



1;- .. The promisee in a cOniftct ofindemnity, 
.&~ at iiac1enuritr· the ICOpe. of his authority, is 
b~ Wlie~ oed. cover ftom. ~ promtsot--

(l).a11 damages which he may be compelled . 
suit in respect 6f any matter to which the P1'9mise 
~WliesJ 

(2) all costs which he may be compelled to pay in '~ch 
suit if. in bringing or defending it, he did not contravene the 
orders of the promisor, and acted as it would have been prudent 
for him to act in the absence of any conttact of Indem~y, or if 
the promisor authorized him to bring or defend the suit; . 

(3) aU sums which he may have paid under the terms of any 
compromise of any such suit, if the oo,mpromise was not con.trary 
to the orders of the promisor, and was one wbich it would have 
been prud\!nt for the promisee to make in the absence of any 
contract of indemnity, or if the promisor authorized him to com­
promise the suit. 

126. A "contract of guarantee" is a contract to perfotm the 
"Contract of guarantee," promi!;t;. or djscharg~ the liability, of a third 

"surety," "principal dl!ht· person In case of hiS default. The person 
or," and "creditor." who gives the guarantee is called the "surety" 

the person in respect of whose default the 
guarantee is given is calJed "the principal debtor," and the person 
to whom the guarantee is given is called the "creditor." A gua-
rantee may be either oral or written. . 

12'7. Anything done, or any promise made, for the benefit of 
Con,ideration for goa- the principal debtor, may be a sufficient con-

rllntee. sideratbn to the surety for giving the gua­
rantee. 

IU",'(ratiOfis. 

(a.) B reqoelts A to lell and delh'er to him goods on oredlt. A .greel to 
do 10, provided C will guarantee the payment of the prioe of the goode. 0 prg,. 
mis .. to guarantee the paymlnt in oouISideration for C's promise. 

(6.) A selIa and deUvorl ~ flo B. C .fterwarda reql1811t. A to forbear 
to aue.~ for the debt for • year, and promiMa that, if he eke. 110, 0 .. ml".,1 for 
tlaeIa III cl.taalt of payment by B. A agrMII to torbear a. """nested. Tbia it .. 
8Utlloiim' conli4eration for C', promile. > 

(c.) A Belli and4eli.,en~. to B. 0 aft;erwards, withoat OOllaideNioIl, 
agree. to pay for them in detal1lt or B. The agreement il YOid. 

SuetJ'S liability. . 
o 1_ . The liability of the surety isc()oo 

extensive with that of theprinciP'ol debtor. 
om. it it otherwise provid~ by the eon.-; 
tract. 
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nl.,tration. 
A guarantees to B the payment of a bill of exchange by C, tbe aoceptor. 

The bill ia di.honoured by C A is liable. not ouly for the amount of the bill, 
but also for any interest and chargflll which may have become due on it. 

llContinuiag guarantee.' 
129. A guarantee which extends to a 

series of transaction is called a "continuing 
guarantee." 

lllrutl'aliolll, 

(4.) A, ia cOD8ideration that B will employ C iu collecting the rente of B'II 
;f,lIminda.ri, proIDUeI B to be rllflpollsible, to the amollDt of 5000 rupee8, for the 
due oollection and payment by C of,thoee rents. This i. a continuing guarantee. 

lb.) A gllaranteeB payment to B a tea-dealer, to the amount of £100, for 
any tell he may, from tilue to time, supply to C. 8 Bupplies C wilh tea to above 
the value of £100 and C pay. B for it. Afterwards B supplies C with tea to the 
value of £000. C fails to tJ&y 'rhe gU'lrllntee given by A was a continuing 
guarantee, and he is accordingly liable to B to the extent of £ 100. 

(c.) A guarant,ees pRyment to B of the price of live nck8 of flour, to be 
delivered by B to 0, and to be paid for in a month B delivers five saoks to 
O. C pay" for them. Afterward. 8 deliver8 four saokH to C, whiob 0 does not 
pay for'. The gUlirllutee given by A was not. 1\ contrOlling gnar IDt.ee, and a(·· 
cordil1gl.f hl.l i~ not liKLl1I for the prICe of the four AAckR. 

Revocation of continuing 
cuarantee. 

130. A continuing guarantee may at 
any time be revoked by the surety, as to 
future transactions, by notice to the creditor. 

Illu,tration •. 
(.".) A, in consideration of B's discounti •. g, at A's reqllcst. bills of cxohange 

for C, guaranteea to n, for twelve months, the due payment of all suoh bills to 
thl extent of 15,000 rupees, B disoounts bills for C to the extent of 2,000 rupees, 
Afterwards, at the end of three months, A revokes the gual'llntee, This revo. 
cation dill('harges A from all liability to B for any subsequent discount. But 
A is liable to B for the 2,000 rupees on default of C. 

(f,.) A gnarantees to A, to the extent of 10,000 rupee~, that C shall pay aU 
the bill. that B shall draw upon him. B draw8 upon C. C accepts the hill. 
A gives notice of revocation. C diRhononrs t.he bill at maturity. A is liable 
upon his guarantee. 

131. The death of the surety operates, in the absence of any 
l~evocalion of continlling contract to the contrary, as a revocation of 

gllaranlee by surety'~ death. Il continuiug guarantee, so far as regards 
future transactions. 

132. Where two persons contract with a third perl'on to under-
Li"uility of two persons. take a certain liability, and also contract 

primarily liable, not a!Tee· with each other that one of them shall be 
led by uraogement be· I' bl 1 h d r. I f h h he tween them that one shall la e on y on t e clau tot e ot er, t 
be surety on other's de- third person not being a party to such con­
fault. tract, the liability of each of such two per_ 
sons to the third person under the 6rst contract is not affected. by 
the existence of the teCOnd contract. although such third person 
may have been aware of its existence. 



1872: Act IX.] CONTRACT. lISS 

IllrutNJtio", 

A and B make a joint and Hveral promil8Ory note to C. A. malt. it, in 
fact. aB Burety for B, and C /cnows t.his &t the time "hen the Dote ie made. 
l'he fact, that A, to the knowledge of C, made the note· as surety for ll, ill no . 
anewer to a BUit by C against A. upon the note. , 

183. Any variance, marie without the surety's consent, in the 
terms of the contract between the principal, 

Discharge of Burety by "debtor,"* and the creditor, discharges the 
variance in terms of contract surety as to transactions subsequent to the 
variance. 

Illultrationl, 

(a,) A beoomee Hurely ~o (J for H'. oonduct as a manager ill (J's hank. Afl,er. 
wards, H aud C contrAct, without A.'II consent, that D's lalary IIl1a11 be raised, 
and that be ,hall become liable for ous-fourtb of tbe 1098el on o1'erdra.fts, H 
allows a oust,omer to orerdraw, a.nd the bank losllll a sum of money. A is dis­
oh&'1~ from hi. suretyship" by the variance made without hi8 oonl8nt, and iB 
not hable to make good thie 1088, 

(6.) A guarantees C against the misoonduct of B in &n offioe to ';hioh B is 
appointed by C, and of whioh the dutie8 are defined by an Act of Legislatueo. 
By a. lubsequent Act, the Mture of the office ill materia.l1y altered. AfteF­
wards B misconducts himself. A i~ discharged by the ohange from future 
liability under his gual'Bntee, though the mi~condl\ct of B is in reapect of a 
duty not a.ffected by the later Act. 

(c.) C a.greet! to appoint B as his clerk to Bell goods at a yea.fly sala.rJ, upon 
A's becoming Burety to C for B'~ duly accou.nting for moneys reoeived by him 
aB such olerk. Afterwl!. rds, without A's knowledge or oonsent. C and B agree 
that D IIhould be paid b;r a commiAsion ou the good. Bold by him, and not by a 
fixed salary. A is not hable for 8uhsequenl misconduct of B. 

(d.) A gives to C a oontinuing guarantee to the extent of 3,000 rupees fer 
any oil supplied bv C to B on credit. Afterwal'ds, B become8 ombarra88ed, alld, 
without the knowfedge of A Band C, contract that C sh .. 1,1 continue to supply 
B with oil for ready money. and that tbe payment ~hall be applied Lo the then 
existing debta btltwoen B ILnd C. A is not lia.ble on his guarantee for a.ny goods 
supplied after thi~ new arrangement. 

(e.) C contraots to lend B, 5000 I'UpeeA on tbe first March. A guarantees 
repa.yment. (J pay' the 5,000 rupe" to B on the first Janua.ry. A is discbarged 
from hi8 liability 1108 the contract bal been varied, inBsmuch &I C might sue B 
for the money before the firet of Maroh. 

134. The surety is discharged by any contract between the 

Discharge of surety by 
release or discharge ofprin· 
cipl.1I debtor, 

principal debtor.t 

creditor and the principal debtor, by which 
the principal debtor is released, or by any 
act or omission of the creditor, the l~at 
consequence of which is the discharge of the 

~-----------------------------
• The word withill qnotatlone have beeu iJl8erted by Act 24 of 191 j. 

t Sole 111. 39, li3, 54, 56,62, 6'J, 67, 118, 120, '"pra. 
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lllfUl,.atio,J •• 

(a.) A. gives a gUllJ'antee to C for good8 to be IlIIpplied by C to B. C supp­
liel good. kJ B, and afterward. B becomel embarralBtd, and COIlt.racts with his 
creditor» (ineluding 0) to aSlign to them hill property iu cOnaideration of their 
releuing him from their demaods, . Here B i. released from his debt by the 
contract with C, and A i8 discharged from his auretyahip. 

(b,) A conLracta with B to grow a crop of indigo 00 A's land, and to deliver 
it to B at a fixed rate and C gua:-autees A'II performance of this contract. B 
diverts a !Iteam of water which Is neC8tlsary for irrigation of A'. land, and 
thereby prevents him from raiRing the indigo. C is nO longer liable on hi8 
guarantee 

(e.) A contraclH with B for a ~xed price. to boild a house for B within a 
stipulated time, B 8upplyillg the necessary timber. C gaarantees A'a perfor­
mance of the contract. B omits to RUI)ply the timber. C iR discharged from 
hIS surety.hip. 

135. A contract between the creditor and the principal debtor, 

Discha.rge uf surely when 
creditor compounds with, 
/:ives time to. ur agrees not 
w sur, principal delllor. 

Sur e t y not di&cbargetl 
when agreement Illade with 
lhird person to give lime to 
principal debtor. 

by which the creditor makes a composition 
with, or promises to give time to, or not to 
sue, the principal debtor, discharges the 
surety, unless the surety assents to such 
contract. 

136. Where a contract to give time to 
the principal debtor is made by the creditor 
with a third person, and not with the prin. 
cipal debtor. the surety is not discharged. 

llluBtratiun. 

C, Lhe holder of lin overdue bill of exchange drawn by A at; surety for B 
/Iud uccepted by B, contracts with M to give time to B. A is uot diecharged. 

137. Mere forbearance 011 the part of the creditor to sue the 

Creditor'~ forbearance 10 
~ue does not discharge 
SUrel). 

principal debtor. or to enforce any other 
remedy against him, does not, in the absence 
of any provision in the guarantee to the 
contrary, discharge the surety . 

.I.1lll&tration, 

u owc~ to C a debt guaranteed by A. The debt becomes p:\yable. C dOC8 

notlluo B for a year after the debt has become pa,able, A is not discharged 
from hie 8uretYlihip. 

138. Where there are co-sureties, a release by the creditor of 
one of them does not discharae the others·, 

Release of one co·surety d 1i ... 
does not discharge other... neither oes it ree the surety so released 

from his responsibility to the other sureti~s.· 

.. St'e lj. 44, '''pra. 
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139. If the creditor does any act which is inconsistent with 
Dischuge of surety by the rights of the surety. or omits to do any 

creditor's act or omission act which his duty to the surety requJres 
impairing sarety's nentu.i him to do, and the eventual remedy of t.he 
remedy. surety himself against the principal debtor 
is thereby impaired, t;le surety is discharged. 

illustrations. 

(a.) B contracts to b\lild a ship for C for a ginn sum, to be paid by iUI. 
talments as tbe work re80bea Cler~n stages. A becomaa sU\'ety to C fOl' B's due 
performance of the contract. C, witbout the knowledge of A, prepays to n the 
last two instalments. t\. il dilcharged by this prepayment.-

(b.) C. lends money to B on the IBcurity of a joint and sever,,' promissory 
note made in 0'. fRoVOur by H, and by A, 1\8 Hurety for B, together with a bill 

'of p,le of 'Hs furniture, which gives, power to C to sell the furnituro, and apply 
the proceedR in disoharge of the not.e. Snbsequently, C sells the furniture, but, 
owing to his misconduct and wilful negligence, only 1\ small price is realized. 
A is discharged from liability on the note. 

(c.) A put, M 88 apprentice to B. alld gives a guranlee to B COl' M's fidelity 
H pl'Omi'el on his part thRot "be will at least once a month, see M make up the 
cash. P, omits to see this done as promised, and M embezzles. A is not hablc 
to B on his guarantee. 

140. Where a guranteed debt has become due, or default of 
the principal debtor to perform a guaranteed 

Rights of surely on pay. duty has taken place, the surety, upon pay­
men~ or performance. 

ment or performance of all that he is liable 
for, is invested with all the rights which the creditor had against 
the principal debtor.t 

141. A surety is entitled to the benefit of every security 
which the creditor has against the principal 

Surety's right to bem fit d bt h' h h f 
of creditor's securilies. e or at t e tllne w en t e contract 0 

suretyship is entered into, whether the surety 
knows of the existence of such security or not; and, if the creditor 
loses or, without the consent of the surety, parts wfth such security 
the surety is discharged to the extent of the value of the security.: 

(a.) C a,p. vances to H, his tenant, 2,000 rupel'll on the gurantce of A. C 
has alao a further lIecurity for the 2,000 rupees by a mortgage of B'I furniture. 
11 cancela the mortgage. B beoomes in~olvent, and C 8113e8 A em hill gurantae. 
A is discharged from liability to the amount of tbe valne of the furniture. 

(6.) C, a creditor, whoae advance to B i. secured by a decree, receives a180 
a guranwe for that advance from A. C. afterwards flakes B', goodI in execution 

. under the decree, and then, without tlle knowledge of A, withdraws the Bueu­
tjQIl. A is dillCharged. 

• See II. 133, "1"'a. 
t }'or example, tbe right t.o ~toJl in tr..nait. 
: 8ee I. 139, Stepra. 



CONTRACT 

,{,,) A, at surety lor B, makee a bODd joiotly wit.h B to C, to aecmre a 
loan from C to B. After·wards, C obtaiM from B a further lleCurity for the 
aSDl8 debt.. SubBeqlJtati1, C gives up tbe further Be6urity. A is not disobarged. . . 

~149:' Any guarantee which has been obtained by means of 
mispresentation made by the creditor, or 

GUluantee oblained by 'h kid d . 
'miirepresentation invaild Wit a nowe ge an assent, concermng a 

a material part of the transaction, is invalid 

Guarantee obtained by 
concealment invaild. 

143. Any guarantee which the creditor 
obtained by means of keeping silence as to 
a material circumstance is invalid. 

IliustratiulIl/. 

(u.) A eugltge. H WI Cl"l'k to collect mODI'Y fur hill!. .II bilH. to ac(!uuut fur 
HO iii l' uf hi. roceipts. and A, ill Ct)u~equeIlCtl, c~lI. U!JUIl hiw l.u Iurnj~h gecurit.y 
fur hia duly aCCQullting : ~ive1:l big guarante!l for il's duly at'counting. A does 
llut Rcquaillt C witb I:\'H previous conduct. H afcel'wardf! maktls default.. The 
guarantee i1l invalid. • 

(",) A guarantees to C paymellt for il'OlI to be supplied by him to B to 
the amount of 2,000 'tOD8 Hand C hllvl' privately agl'eed that B should pay five 
I'Ilpemi por tUIi beyond the market· price. ~ucb \'XceOS to be applied in liquidation 
of an old debt, This agreement ill concea.led from A. A is not liable as a surety. 

144. Where a person gives a guarantee upon a contract that 
Guarantee 011 contract the creditor shall not act upon it until 

tbat credilor shall not act another person has joined in it as co-surety, 
on it until co-surety join~, the guarantee is not vaild if that other per­
son does not join.* 

146. In every contract of guarantee there is an implied prom­
ise by the principal debtor to indemnity the 

Implied prouli..e to in· surety; and the surety is entitled to recover 
dcmnify surety. 

from the principal debtor whatever sum he 
has rightfully paid under tiJe guarantee, but 110 sums which he has 
paid wrongfully, -

It luaration,. 

(a.) 11 i8 ind6btod to V, B.lld A is surety for the debt. C d6wauds paymeut 
from A, Ilrnd on hiB refusal enea him for the amount. A defends the ,sUit, hav­
iDg rell80nable grounds for doing 80, but he is compelled to Jay the amount of 
the debt with cost.. He can recover from B tbe amount pai by him for coste 
aa well &II the principal debt, 

(b_) C lends B It. 8um of money, aDd A, Rt the request of B, accepts a bill of 
el\change drawn by B upon A., to secure the amount. C, the holder of the bill, 
detil/lOd, payment of i~ from A, "nd. on A's refunl to ~'y, Buee him upon 'the 
bill. A not having reasonable grounds for so doing. defends the 8ult, and haa 
to J>I')' the .. tlJ.OUDt of the bill and costs. He can reooVer from B the amount of 
the bill, but not the Bum paid for COlI"', 8. there WlUl no real ground for d»fend. 
illg the actioll. . 

-----------------------------------
• See &.. ;$3, .snpra. 
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(c.) A guarantees to C, to the extent of 1,000 rupees, paymant for rice to..be 
IOppJied by 0 to B. C supplies to B rice to a 18.. amount tbaD 9,000 ropHl, 
bllt obtains from A payment of the _11m of 2.000 rupees ill '.pIIO' of the rice 
supplied. A cannot recover from B mor8 than the price of the rioe aotuAlly 
.applied. 

148. Where two or more persons are co-sureties (or the same­
debt or duty, either jointly or severally, and 

Co-silreties liable to can· h h d th d'ffi '00 11 w et er un er e same or t erent contr· 
tn te equa y. acts, and whether with or without the know. 
ledge of each other, the co-sureties, in the absence of any contract 
to the contrary, are liable, as between themselves, to pay each an 
equal snare of the whole debt, or of that part of it which remains 
unpaid by the principal debtor. * 

Illltltt·ation •. 

(a.) A. B, and C are sureties to n for the slim of )1,000 rupoOA lent to K E 
makes default ill payment. A, n, and C are liable, a. between them~f\lve8, to 
pay 1,000 rupees each, 

(6.) A, B, and Care 8ureties to D for the Bum of 1,000 rupeea lent to 1!:, and 
there is a oontract between A, n, and C that A is to be re8ponai ?Ie to the extent 
of one·quarter, B to the extent of ono'qu&rtel', and C to 'he tlxtent of one·half. 
B make~ default in payment, As between the sureties, A is liable to pay 250 
rUlJees. B 250 rupees, and C 500 rupees. 

147. Co-sureties who are bound in differ. 
Liability of co·su[eties ent sums are liable to pay equally as far 

bound in diflerent sums. as the limits of their respective obligations 
permit.* 

lllu,tration" 

(4.) A, B, and C, 0.& 8uretiee for D, enter into three 8everal~bonds, eaoh in a 
different penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 
rupees, C in that of 40,000 rnpees, conditioned for D'. duly accounting to E. n 
makes default to the extent of 30,000 J'upee~ A, B, and C, are eAch liable to 
pay 10,000 rupee •. 

(b.) A, B, and C, ". sureties for D, enter into three several bond., each in a 
different penalty, namely, A in the penlllt,y of 10,000 rupees, B in that of 10,000 
rupees, C in that of 40,000 rupeea, conditioned for D's duly aooounting to B. D 
maket default to tbe extent of 40,000 ruptlell. A i.liable to pay 10,000 ,rape", 
and Band C 111,000 rnpee. eacb. 

(c.) A, B, and Cas BureHes for D, enter into three several bonds, eaoh in a 
ditJeulDtpenalty namely, A in tbe penalty of 10,000 rupees, B in that of 20,000 
rupees, C in that of 40,000 rupeea. conditioned for D'8 duly aooounting to E' D 
maltee default to the extent. of 70,000 rupees, A, B, and 0, hln to pay each 
the full penalty of his bend. 

'. ------- --- --------~--------- ... _t'_ 

• See s. 43. '"pra. 
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CHAPTER IX. 

OF BAILMENT. 

148. A "bailment" is the delivery of goods by one person to 
'Bailment.' 'bailor,' and another for some purpose, upon a contract 

'bailee' defined. that they shall, when the purpose is accom­
plished, be returned or otherwise disposed of according to the 
directions of the persons delivering them. The person delivering 
the goods is called the ·'bailor." The person to whom they are 
delivered is called the "bailee." 

E:t,pla"at;on :-If a person, already in possession of the goods 
of another, contracts to bota them as a balee, he thereby becomes 
the bailee. and the owner becomes the bailor, of such goods al­
though they may not have been delivered by way of bailment. 

149. The delivery to the bailee may be made by doing any­
Delivery to bailee how thing which has the effect of putting the 

made. goorls in the possession of the intended 
bailee or of any person authorized to hold 
them on his behalf. 

11;0. The bailor is bound to disclose to the bailee faults in 
Bailor's duty to disclose the goods bailed, of which the bailor is aware 

faults in goods bailed. and which, materially interfere with the use 
of them, or expose the bailee to extra-ordinary risks; and if he 
does not make such disclosure, he is responsible for damage 
arising to the bailee directly from such faults. 

I f the goods are bailed for hire, the bailor is responsible for 
such damage whether he was or was not aware of the existence of 
such faults in the goods bailed. 

nluatrations. 

(a.) A lendu horse, which he knows to be vicious, to B., He does not dis· 
clO!!e the fact that the horse Is vicioue. The hone runs away. n i8 thrown and 
injUl·ed. A is responsible to B for damllgel IUltained. 

(b.) A hires a carriage of B. 'fhe carriage is uDsafe. though B is not aware 
of it. and A is injured. B i8 responsible to A for the injury. 

lSI. In all cases of bailment the bailee is bound to take as 
much c;.are of the goods bailed to him as a 

Care to be taken by man of ordinary prudence would, under 
bailee 

similar circumstances, take of his o\\'n gOods 
of the same bulk, quality, and value as the goods bailed.* 

• As to railway ~ontraeta, see the Indian Railway Act, (IX. of 1890), •. 72. 
C/. al80, Il~ to liability of common carriel'l, see ,. 8 of the o.rriel'l Aot <nI. 
of 1895). 
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l1i2. The bailee, in the absence of any special contract, is not 
responsibile for the loss, destructiOri~· deter-

Bailee when not liable (or' • (h h' b 'Ied 'f h' ., k 
los" &c .• of things bailed. 10ratlOn 0 t e t mg al • I t c. ta en 

the amount of care of it described il\ loection 
lSI. ' 

Termination of bailment 1153. A contract of bailment is voidable 
by bailee's act inconsistent at the option of the bailor if the bailee does 
with condition~. any act with regard to the goods bailed, in 
consistent with the condition of the bailment. 

IUu.tre&tion. 

A let~ to R, for hire, a horse for his own ~g. B drives the hor~e In his 
carria~e, ThiR is, Itt thp option of A, 0. termination of the baiilu!'nt. 

154. If the bailee makes any use of the goods bailed, which 
Liability of bailee making is not according to the conditions of the bail­

unauthorized use of f!;oods ment, he is liable to make compensation to 
hailed. the bailor for ,lOy damage arising to the 
goods from or during such use of them. . 

(11) A lends a hOl'S8 to B for his own riding only. B allows C, Go member 
of h18 family, to ride the horse. (' rideN with care, bllt the horse accidentally 
falls, and is injnred. R is Illlhlf to IIHtke oompen~atioll to A for the injury done 
to the horse. 

(0.) A hires a hone in Cltlcuttfl f,·OUl B expressly to march to Benara". A 
rides with due care, bllt mfU'ches to Cuttack instead. The horse acoidentally 
falls, and is injurNI. :\ is liable to mll.ke compensation to H for 'he injury to 
the hor~e. 

155. r f the bailee, with the consent of the bailor, mixes the 
Effect of mixture, with goods of the bailor with his own goods, the 

bailor', consent of hi~ bailor and the bailee shall have an interest, 
good, "ilh bailee's. in proportion to their respective sh~res, in 

the mixture thus produced. 

156. If the bailee, without the consent of the bailor, mixes 
Effcct of mixture, Wilh. the goods of the bailor with his own goods, 

out bailor's consent, when and the goods can be ceparated or divided, 
the goods can be separated. the property in the goods remains in the 
parties respectively; but the bailee is bound to bear the expense 
of !leparation or division, and any damage arising from the mixture, 

Illustration. 

A bails 100 bal. of cotton marked with a particular mark to H. B, with. 
out A's oonll8nt, mixes the 100 baleb with other bales of hill own, bearing & 

ditfereflt mark. A is entitled to have his 100 balee re'urned, and B iH bound to 
bear all the expenae i!lllUrt'ed in the separatinn of the bales and any other iqo 
divldt\al da •• ge. 

S.14° 
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lIi'7. 'If the bailee, without the consent of the bailor, mixes 
Effect of lBixture. with the goods of .the bailor, with his own goods, 

out bailor's consent when in such a manner that it is impossible to 
the goods Qlnnot be sepa· separate the noods bailed from the other 
rated: goods, and de iver them back, the bailor is 
entitled to be compensated by the bailee for the loss of the goods. 

IlllUlirat;on. 

A bail. a barrel of Cape AODr, wor~h Us. 45 to B. B, withol1t A's Coosent, 
mixes the ftour with coul1try flour of hiB own, wOl'~h only Rs. 25 a barrel. B. 
mllAt complmsate A fOl' the lollS of his flour. 

158. Where, by the conditionR of the bailment, the goods are 
Repayment by hailnr of to be kept or to be carried, or to have work 

nece~sary expenses. done UpOIl them by the bailee for the bailor, 
and the bailee is to receive no remuneration, the bailor shall repay 
to the bailee the necessary expenses incurred by him for the pur­
pose of the bailment. . 

159. The lend'or of a thing for use may at any time require 
R~stun,tion 01 goods lent its return, if the loan was gratuitous, even 

glatuitously. though he lent it for a specified time or pur­
pose. But, if, on the faith af such loan made for a specified time 
or purpose, the borrower has acted in such a manner that the return 
of the thing lent before the time agreed upon would cause him los<; 
exceeding the benefit actually derived by him from the loan, the 
lender must, if he compels the return indemnify the borrawer for 
the amount in which the loss so occasioned exceeds the benefit so 
(lerived.* 

160. It is the duty of the bailee to return or deliver, according 
Return ul goods bailed to the bailor's directions, the goods bailed, 

on ex~iration 01 time or ae- without demand, as soon as the time for 
compllshment of purpose. which they were bailed has expired, or the 
purpose for which they were bailed has been accompljshed.t 

161. If, by the fault of the bailee, the goods ar~ not returned, 
I~ailee's responsibility delivered, or tendered at the proper time, he 

when goods ale not duly is responsible to the bailor for any loss, des­
relarned. truction, or detrioration of the gods from 

that time.: 

Termination of gratuitous 162. A gratuitous bailment is termi-
bailment by death. ted by the death either of the bailor or of the 

bailee ' 

• See Stery, Builment. §. 258. 
t But see SII. 24., llUl, .upro, aDd 170, irlfro, to the provisiona of whioh this 

.ection IDllRt be subject. 
::: A~ to railway centrflcts, see thl' Indian ~ai)wlty8 Act. (IX, of 1890), B. 7.-
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163. In the absence of any contract to the contrary. the 
Bailor entitled to increase bailee is bound to delivor to the bailor, or 

or proJit from goods bailed. according to his directions, any increase or 
profit which may have accrued from the goods bailed. 

lllllnration. 

A leaves a cow in the custody of B to be taken oare of. The cow haa a calf 
B is bound to deliver the calf as well a& the cow to A. 

164. The bailor is responsible to the bailee for any loss which 
. .. the bailee may sustain by reason that the 

Bailor's responsIbIlity to bailor was not entitled to make the bailment, 
bailee. 

or to receive back the goods, or to-give direc-
tions respecting them. 

165. If several joint owners of goods bail them, the bailee 
may deliver them back to, or according to 

Bailment by several joint the. directions of, one joint owner without 
owners. the consent of all, in the absence of any 

agreement to the contrary • 

. 166. If the baior has no title to the goods, and the bailee, 
in good faith, delivers them back to, or 

Bailee not responsible on "ccording to the directions of, the bailor, 
re·deliveryto bailorwitbout the bailee is not responsible to the owner title. . 

in respect of such delivery.* 

187. I f a person, other than the bailor, claims goods bailed, 
he may apply to the Court to stop the deli-

Right of third per.on f th ood t th b'l d t d claiming goods bailed. very 0 e g s 0 e al or, an 0 e-
cide the title to the goods. 

168. The finder of goods has no right to sue the owner for 
compensation for trouble and expense volun­

Right 01 Jinder..ol 'toexls; tarily incurred by him in preserve the 
_ '.1' goods and to find out the owner j but he 

may retam the goods against the owner until he receives such 
compensation; and, where the owner has 

w~:x ~Wed.for specific reo offered a specific reward for the return of 
goods lost, the finder may sue for such re­

ward, and may retain the' goods until he receives it. t 
169. When a thing, which is commonly the subject of 

"'h· Ii d f h' sale, is lost, if the owner cannot, with rea-
n en nero t IDg com" bl d"t" b r d "f h r. monly on sale may sell it. sona e 1 1gence, e loun ,or I e re,uses, 

upon demand, to pay the lawful charges 
of the finder, the fioder may !leU it-

------------------- ----------
• Se. the Indian EvidencA Ao~ (1. of 1872), •. 117. 
t See Storr, ~,.,., § 12141. 
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(I) when tl1e thing is in danger of perishing or of losing the 
greater part of its value; or, 

'(2) when the lawful charges of the fiader in respect of the 
thing found amount two-thirds of its value. * 

170. Where the bailee has, in accordance with the purpose of 
the bailment, rendered any service involving 

Bailee's particular lien. the exercise of labour or skill in respect of 
the goods bailed, he has, in the absence of a 

contract to the contrary, a right to retain such goods until he rec­
eives due remuneration- for the services he has rendered in respect 
of them. 

Illu.trations. 

(a.) "' Jillivers a rong') diamond to B, a ijeweller, to be cut and polished, 
which is accordingly dontl. B is entitled to retain the .tone till he is paid for 
the services he has rendered, 

(b.) A gives oloth to H, "tailor, to make into B coat. B promises A to deli­
Ver t.hc coat "e euU" 148 it is finished, and to give A three:mo!lths' credit for the 
price. 'B is not entitled to retain the coat until he is paid. 

171. Bankers, factors, wharfingers, attorneys of a High Court, 

(~eneral lien uf banker~, 
factors, wharfingers, attor· 
neys, and policy-broker •. 

and policy brokers may, in the absence of a 
contract to the contrary, retain, as a securi­
ty for a general balance of account, any 
goodst bailed to them ;! but no other persons 

have a right to retain, as a security for such balance, goods bailed 
to them, unless there is an express contract to that effect.§ 

Bailmetlts 0/ Pledges. 

172. The bailment of goods as security for payment of a debt 
or performance of a promise is called "pie­

"Pledge," "pawnor," and dge," The bailor is in this case called the 
"pawnee" c1etiued. "pawnor." The bailee is caned the "pawnee." 

178. The pawnee may retain the. goods pledged, not only for 
Payment of the debt or the performance of 

\'a wnct's right of re-
tainer. the promise, but for the interest of the debt, 

and all necessary expenses incurred by him 
in repect of the possession or for the preservation of the goods 
pledged. 
____________ k _________ • __ ____________ • _____ _ 

.. New York Oi1lil Code, § 94:J. 

t Whether Lelonging to the bailor or not. 
t As such '! 
~ As to the lien of agont. 1:1. 221, i/ffi·a. As to the lieu ot It"i1w"y Adminia· 

~rli>ti()u, lee the Indiaa RailwaYti Act (I~. of 18'JO) 6.56. 



1872 : Act IX.J CONtRACT. u6S 

t 74. The pawnee shall not, in the absence of a contract to 

Pawnee noc to retain for 
debt or promise other tban 
that for which ;:o,ods pledg­
ed, 

Presumption in case of 
~ubsequel\t advances. 

Pawnee's rigbt a, to ex­
traordinary expenses in­
curred. 

that effect, retain the goods pledged (or any 
debt or promise other than the debt or pro­
mise (or which they are 'pledged, but. such 
contract, in the absence of anything to the 
contrary, shall be presumed in regard to suo 
bsequent advances made by the pawnee. 

1 '75. The pawnee is entitled to receive 
from the pawnor extraordin ... ry expenses 
incurred by him for the preservation of the 
goods pledged. 

1 '76. If the pawnor makes default in payment o( the debt, or 
Pawnee':; rights wbere performance, at the stipulated time, of the 

pawnor makes default. promise in respect of which the goods were 
pledged, the pawnee may bring a suit against the pawnor upon 
the debt or promise, and retain the goods pledged as a collateral 
security; or he may sell the thing pledged on giving the· pawnor 
reasonable notice of the sale. 

I f the proceeds of such sale are less than the amount due in 
respect of the debt or promise, the pawnor is still liable to pay the 
balance. I f the proceeds of the sale are greater than the amount so 
due, the pawnee shall pay over the surplus to the pawnor. 

1 '77. If a time is stipulated for the payment of the debt, or 
performance of the promise, for which the 

Dc/aulting pawnor's righl pledge is made, and the pawnor makes 
to redeem. default in payment of the debt or perfor­
mance of the promise at the stipulated time, he may redeem the 
goods pledged at any subsequent time before the actual sale of 
them; but he must, in that case, pay, in addition, any expenses 
which have arisen from his default. 

1 '78. A rperson who is l in possession' of any goods or of 

Pledge by possessor of 
"goods or of documentary 
title to goods, 

any bill of lading, dock-warrant. ware­
house-keeper's certificate, wharfinger's certi. 
ficate, or warrant or order for delivery, 
or any other document of title to goods, 

Illay make a valid pledge of such goods or documents; Provided 
tllat the pawnee acts in good faith, and under circumstances which 
are not such as to raise a reasonable presumption that the pawnor 
is acting improperly. 
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Provided also that such goods or documents have not been 
obtained from their lawful owner, or from any person in lawful 
custody of them, by means of an offence or fraud-* 

1 '19. Where a person pledges goods in which he has only a 
l'ledge wbere pawnor bas limited interest, the pledge is valid to the 

only a limited interest. extent of that interest. 

Suits by Bailees or Bailors agai1lst Wro1lg-doers. 

180. If a third person wrongfully deprives the bailee of the 
use or possession of the goods bailed, or 

Suit by bailor or bailee does them any injury, the bailee is entitled 
against wrong·doer. to use such remedies as the owner might 
have used in the like case if no bailment bad been made; and 
either the bailor or the bailee may bring a suit against a third 
person for such deprivation or injury. 

Apportionment of relief 181. Whatever ;s obtained by way of 
or compensation obtained relief or compensation in any such suit shall, 
by such suit. as betwc:en the bailor and the bailee, be 
dealt with according to their respective interests. 

CHAPTER X. 

AGENCL 

Appointment and Authof'ity of Agents. 

182. An 'agent' is a person employed to do any act for 
another,t or to represent apother in dea­

.-'~3ent" and 'princi- lings with third persons. The person for 
pal' elined. whom such act is done, or who is so repre-
sented, is called the 'prir.cipal." 

183. Any person who is of the age of majority according 

Wh 1 t 
to the law to which he is subject, and who 

o may emp oy agen . • f d' d I 
IS 0 soun mm, may emp oy an agent.! 

184. As between the principal and third persons, any person 
Who may be an agent. may become an agent; but no person who 

is not of the age of majority and of sound 
mind can become an agent, so as to be responsible to his principal 
according to the provisions in that behalf herein contail1ed. . 
--- ~-- -- .- ---.- --- -- -.- -- -~ - -------~----.-------~ 

• Cj. tb~ J<'I'ctors Act· (5 & 6 Viet., c, 39), ss. 1 and 3. 
t OJ', 8. 225. a'ifra. A~ to the effect of I'll agent's fraud, 81>6 S. 17. IVP: a j 

and s. 238, in/I'a . 
~ OJ. s. 11, 3upra. 
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CODSideration Dot neces· 
ary. 

Agent's authority' may be 
expressed or implied. 

CONTRACT. 

186. No consideration is necessary to 
create an agency. 

186. The authority of an agent .may 
be expressed or implied. * 

187. An authority is said to be express when it is given by 
De6nition of express and words spoken or written. An autbority is 

implied authority. said to be implied when it is to be inferred 
from the circumstances of the case; and things spoken or writteo, 
or the ordinary course of dealing, may be accounted circumstances 
of the case. 

llluatration. 

A ownR a shop in Sel'ampore, living himieif in C:llcutto., and visiting tho 
shop oooaaionally. 'I'he shOr is managed by D. and he is in the habit of ordering 
~8 from C in the name 0 A for the purposeij of the shop, and of paling for 
dIem out of A's fund8 with A'fj knowledge. n hlu au implied authority from 
A to order goods from C in the name of A for the purposes of the shop . . 

188. An agent, having an authority to do an act, has autho-
Extent of agent's author· rity to do every lawful thing which is neces-

ity. sary in order to do such act. 

Ar! agent having an authority to carryon a business has 
authority to do every lawful thing necessary for the purpose, or 
usually done in the course of conducting such business. 

flluatrationll. 

(II.) A is emploYlld by li, residing iu L{)ndon, to recover at Bombay a debt 
due to B. A mo.y adopt any legal prooe88 necessary for the purp08e of recover­
ing the debt a.nd may give a va.lid (1ischarge for the same. 

(6.) A constitutes B his agent to carry ou hill busiuellS of Ii ship-builder. B 
ruay purchase timber and other materials, and hire workmen, for the purpose 
of carrying on the business. 

189. An agent has authority, in an emergency, to do all such 
Agent's authority in an acts for the purpose of protecting his prin-

emergency. cipal from loss as would be done by a 
person of ordfnary prudence in his own case, under similar 
circumstances·t 

Illfj~trati01l8. 

(G.) An agent for Bale may have gooda repaired if it be nessary. 
(b.) A oOQsigns provisions to B at caicntta, wi*h dlrectioWl to send them 

immediately to C at Cuttaek. B may .ell the provision. at Calcutta, If they 
will not bear the journey to Cuttack without spoiling . 

• ~lIt see tbe Indian Begiatratiou Act (XVI. of 1908), and the Code of 
Civil Procedure (A.ct V. of 1908). 

t But 8ej! 8. 214., ittfra. 
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Sub-Alt"U, 

190. An agent cannot lawfully employ another to perform 
When agent cannot dele· acts which he has expressly ~r impliedly. 

gate. • undertaken to perform personally, unless by 
the ordinary custom of trade a sub.agent may, or, from the nature 
of the agency, a sub.agent must be employed. 

"Sub.agent" defined. 
191. A "sub· agent- is a person em­

ployed by, and acting under the control of, 
the original agent in the business of th." 
agency. 

192. Where a sub.agent is properly appointed, the principal 
Representation of princi- is. so far as regards third persons, represent. 

pal by snb·agent properly ed by the sub.agent, and is bound by, and 
appomted. responsible for, his acts, as if he were al\ 
agent originally appointed by the principal. 

Agent's responsibility for The agent is responsible to the princi. 
sub·agent. pal (Of the act of the sub agent. 

Sub'agent's responsihi· The sub-agent is responsible for his 
lity. acts to the agent, but not to the principal, 
except in cases of fraud or wilful wrong. 

193. Where an agent, without having authority to do so, has 
Agent's responsibility for appointed a persoll to act as a sub'agent, 

sub.agent appointed with· the agent stands towards such person in the 
out authority. relation of a principal to an agent, and is 
responsible for his acts both to the principal and to third person. 
the principal is not represented by, or re5ponsible for the acts of 
the persons so employed,* nor is that person responsible to the 
principal. 

194. Where an agent. holding an express or implied autho. 
Relation between princi. rity to name another person to act for the 

pa~ and person dilly D.p' principal in the business of the agency has 
pOinted by agent to act In d th d" 
busiocs., of agency. name , ana er person accor mgly, such 

person 15 not a sub.ager.t, but an agent of 
the principal (or such part of the business 
of the agency as is entrusted to him. 

llluBtrations. 

(~.) A directs B, hie 8olioitol', to Bell hill eslate by auotion, loud to employ an 
~uotlODeer fOl' the purP,08e. B na.mes 0, a.n auctioneer, to conduct the sale. C 
18 not" 8ub-sgent, b'lt IS A's agent for the conduct of the sale. . 

-lIDless, of course, he fIlWies tbem.-See 8. 196, intra. 
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(b) A authorizes B, a merohanll in CalauU., to recoyer the mooeYi doe to 
A frolll C & Co. 8 instruote D, a 8OIieitor, to take legal proceedio(C8 ·~a1I1.t 
C & Co., for the 1'8Covery of the mocey. D is not a sub-ageD*, bot II' solicitor 
forA. . 

195. In selecting such agent for his principal, an agent is 
Agent's duty in naming bound to exercise the same amount of dis­

such person. cretion as a man of ordinary prudence 
would exercise in his owr. case; and, if he does this, he is not res­
ponsible to the principal for the acts or negli~ence of the agent 
so selected. 

(a) A iustructs B, a meNhant, to buy a ship for him. B employs a ,hip­
surveyor,of good reput.atioll to ehool!e /I ship for A. 'I'he 8UI veyor makf18 the 
choil1c neg\!gently, IiDd the ship turos Ollt to be uDHealVorthy, and i, I08t B i~ 
not, bot tLe surv€'yor is, rcspollsiple to A, 

(h.) A consign~ goods to B, a merchant, for 8818. B, in due eourae, employs 
au auctionl'Gr !n good eredit to eeU the goods of A, and allows the Iluctioneer 
tc receive the proceeds of t~l .Ie. The auotioneer afterwards bef".omoa inAol­
vent without having a~couDttld fa\' the prooeeds. B is not !'8Kponaiblo to A for 
the proceeds. 

Ratificatio". 

196. Where acts* are done by one person on behalf of another, 

I{ig'ht of person as to acts 
done for Lim without hi> 
allihority. 

Elfect of ratification. 

Ratification may be ex­
pressed or implied. 

bllt without his knowledge or authority, he 
may elect to ratify or to disown such act. 
I f he ratify them, the same effects will follow 
as jf they had been performed by his au-
thority. 

197. Ratification may be expressed 
or may be implied in the conduct of the 
person on whose behalf the acts are done. 

Illflst1'atiQ1I8. 

(a.) A, without authority, buys goods for B. Afterwards B sells them to 
C ou his own account. B's conduct implied a ratification of the purchaae o:ade 
lor bim by A. 

(b.) A, without B's authority, leuds B's mODey to C, Afterwards B AOOeph 
interest. on the money from C. B's conduot implillll 1\ ratification of the loall. 

Knowledge requisite to 
~lid ratification. 

Effect of ratifying. unau­
thorized act forming part 
or'a· transaction_ 

s. '47 

198. No valid ratification can be made 
by a person whose knowledge of tho facts 
of the case is materially defective, 

189. A person ratifying any unauthjt!­
ized act done on his behalf ratifies the wli~ 
of the transaction of which such act for~ 
a part. 
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100. An act done by one person on behalf of another, without 
sucb other person's authority. which, if done 

Ratification o! ~naI11h?". with authority, would have the effect of sub­
Ized ae~ cannot IDJore thud jecting a third person to damages, or of 
penon. terminating any right or interest of a third 
person, cannot, by ratification, be made to have such effect. 

Illn,t"(Jtio,.,. 

(4.) A, not being au'horized thereto by B, demands, on behalf of B, the, 
delivery of a chattel, the property of D, from C, who is in potIlession of it. 
This demand cannot be ratified by B, 80 as to make C liable for damages for 
hill refulal to deliver. 

(fl.) A hold. a leale from B, terminable on three months' noLice. C, an 
llDauthorized person, gives notice of termination to A. The notice cannot be 
ratifi!'d by B, so 81 to be binding on A. 

Rev~cation of Authority. 

201. An agency is terminated by the principal revoking his 

Termination of agency. 
authority; or by the agent renouncing the 
businp.ss of the agency; or by the business 

of the agency being completed; or by either the principal or agent 
dying or becoming of unsound mind; or by the principal being 
adjudicated an insolvent under the provisions of any Act for the 
time being in force for the relief of insolvent debtors.* 

202. Where the agent has himself an interest in the property 

Termination of agency 
where agent has an interest 
in subject·malter. 

which forms the subject-matter of the agency, 
the agency cannot, in the absent of an ex­
press contract, be terminated to the prejud­
ice of such interest. 

(a). A ~ive8 aut-hority W H to sell A's land, and to pay himsolf, out. of the 
proceed4, the debts due to him from A. A cannot J'E'vokll this authority, nor 
can it be terminated by his inllatJit~ or death. 

(b.) A consigns 1,000 bales of cotton to D, who has made advances to him 
on Buch cotton, and desires R to 8ell the cotton, and to repay himself out of the 
price the amount of his own advances, A cannot revoke this authority, nor is it 
terminated by his insanity or del\th. 

203. The principal may, aave as is otherwise provided by 
When principal may reo the last preceding section, rovoke the au-

voke agent's authority. thority given to his agent at any time before 
the authority has been exercised so as to bind the principal • 

• That is, lawelt! ~tB. 
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101. The principal cannot revoke the authority given to his 
Revocation where author· agent after the anthority has been partly 

ityhasbeenpartlyexerc!aed. exercised, so far as regards such acts and 
obligations as arise from acts already done in the agency. 

/llrutrationl. 

(a.) A authorizes B to bay 1,000 bales of cotton ou account of A, /lud to 
pay for it oui of A's mOBeys remaining in B's hands. B buys 1,000 balol of 
cotton in hiB own name, 80 as to make himsalf personally liable for the price. 
A cann:>t revoke B'B authority 80 far as regards payment for the cotton. 

(b.) A authorizes B to buy 1,000 bales of cotton on account of A, and to 
pay for it out of A. '8 moneys remaining in B's handll. B bUYII 1,000 bales of 
cotton in A'e name, IlDd 80 a8 not to reuder him.elf personally liable for the 
price. A can revoke B's authority to pay for the cotton. 

205. Where there is an express or implied contract that the 
Compensation for revo. agency should be continued for any period 

cati"n by principal or reo of time, the principal must make compensa­
nunciation by agent. lion* to the agent, or the agent to the prin­
cipal, as the case may be, for any previous revocation or renuncia­
tion of the agency without snfficient cause. 

206. Reasonable notice must be given of such revocatIon or 
Notice of revocation or renunciation; otherwise the damage thereby 

renunciation. resulting to the principal or the agent, as 
the case may be, must be made good to the one by the other. 

Revocation anti renuncia. 
tlOn may be expressed or 
implied. 

207. Revocation and renunciation may 
be expressed or may be implied in the con­
duct of the principal or a~ent respectively. 

Illu.tration. 

A tllupOWtlr. B to let A's hou~o. Afterwards A lets it.hiwself. 'ClIis iI IU 
implied reyooatioll of D's authol'ity, 

208. The termination of the authority of an agent does not j 

When termination of so far as regards the agent, take effect 
agent's authority takes ef. before it becomes known to him, or, so far 
fect as to agent, Rnd as to as regards third persons, before it becomes 
third persons. known to them. 

llludration8 . 

• (a.) A direct'i B Lo sell gooda for him, aud agrlle8 to give B 6ve per cent. 
commi8sion on the price fetched by the goods. A afterwards, hf letter, revokea 
B'B authority. B, after the letter is sent., bIlt before he recelve~ it, sells the 
goc.da for 100 rupees. The sale ill bindiug on A, and B is entitled to five rupees 
118 hi. co1l1Dliuion. 
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(b.) .A, at Mw8.l', by letter, direett B to 118.11 for him some cotton .l,ing in 
a WlU'CboulI8 ia Borabay, an~ afterward II, bl Jetter, revokes hiB autbority to 
Hell, alld direct. B to send the cotton to Madras. B. after receiving the second 
letter, enters into a contract with C, who knows of the first lett81', but not of 
the second, for the sale to him of the cotton. C pay. B the money, with which 
B ablconds. O's payment is good all against .A. 

(c.) A directs B, his agent to pay certain money to C. A diet', and D 
takctl out probate to hie will. B after A's death, but before hearing of it, pays 
the money to C. 'l'be payment is good as against D, the executor. 

209. When an agency is terminated by the principal dying 
Agent's duty on termin. or becoming of unsound mind, the agent is 

ation of agency by princi· bound to take, on behalf of the representa­
pal's death or insanity. tives of his late principal, all reasonable 

steps (or the protection and preservation of 
the interests entrusted to him. 

210. The termination of the authority of an agent causes the 
Termination of sub· termination (subject to the rules herein con-

ngent's authority. tained regarding the termination of an 
agent's authority) of the authority of all sub-agents appointed by 
him. 

Agents Duty 10 Principato 

311. An agent is bound to conduct the business of his prin-
,\gent's ouly in conducl- cipal according to the directions given by 

ing principal's bUSIness. the principal,* or, in the absence of any 
such directions, according to the custom which prevails in doing 
busine~s of the same kind at the place where the agent eonducts 
such business. When the agent acts otherwise, if any loss be sus­
tair.ed, he must make it good to his principal, and, if any profit 
accrues, he must account for it. 

11lllstmtioll8. 

(n.) A,:tll 'lgent engaged in carrying on fa\' H a l'\lsines~, ill which it is 
the clIHlom to invest from time to timl', at interest, the moneys whjp,h may he 
iu hand, omitH to make Bueh investment. A mu4 make ~ood to H the interest 
uRally ohu.iued by .\leb investmentR. 

(b.) B, n broker, in wbOlHl blililinllll~ it is not the custom to sell on credit, 
sell, goods of A or.. credit to C, whose credit at the time was very high. C, 
before payment, become~ insolvent. B must make good tbe Joss to A. 

212. An agent is bound to conduct the business of the agency 
Skill and diligence reo with as much skill as is generally possessed 

'1uired from agent. by persons engage-d in similar business, un­
less the principal has notice of his want of skill. The agent is 
alw,-ys bound to act with reasonable diligence,. and to use such 
skill as he possesses; and to make compensation to his principal 

• But Il4Ie So 189 Iftpra. 
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in respect of the direct consequences of his own neglect, W!lnt of 
skm, or misconduct, but not in respect of loss or damage which 
are indirectly or remotely caused by such neglect, want of skIll, or 
misconduct. 

Illust,.ation,. 

(a., A, a merchant in Calcotta, has an agPDt, n, in London. to whom a sum 
of money is paid on A's &<lcount, with orden to remit. n retaiul the money 
for a cooliderable lime. A, in conlcquence of not receiving thl' mane)" blllloMe" 
insoh·ent. B i. liable for tile money and interest from the day on whioh it 
ought to have been paid, according to the usnal l'a~e, and for any further direct 
10ss-aR 6 g., by vanation of rate of exchange-bot not further. 

(b.) A, an agent, for the Rale of goods, having authority to sell 011 eredit, 
sells to B on credit. without making the proper and usual enquiries a8 to till' 
aolvenc.v of B. :So at the time of lIuch sale, is in~olvent. A Illust make com· 
pensation to hi. principal in rel!peot of any 1088 thereby BURtained. 

(r.) A, an insurance· broker, employed by B to effect Iln insurlUlCe On a ~hip. 
omits to 1181> that the usual c)auSllS Itrll in8erDed in the \loIiCy• The ship i~ after. 
wal'ds lo~t. In conseqnence of the OIui8~ioll of the e "USUS nothin!!; clln he reo 
covered from the under·writerJ!. A 18 bouud to make good the loss \0 B. 

(d.) A, a merchant ill England, diructs H, his agent at Bomba.v. who acceptH 
the f\gency, to send him 100 bales of ('otton by a certain Rhip. n. hf\ving it in 
hiR power to send the cotton, omitg to do so. The Rhip al'rives safely in 
England. Soon after Iler arrival. thl' prire of eotton rises. B i8 bound to mako 
good to A the profit which he might have made by the 100 bales of ootton at 
th" time the ship arrived, but not an.v profit he might have mads by the snbse· 
f}u~n t rise. 

213. An agent is bound to render 
proper accounts to his principal on de-mand. 

214. It is the duty of an agent, in case of difficulty, to use 
Agcnt's duty to commu' all reasonable diligence in communicating 

nicate with principal. with his principal, and in seeking to obtain 
his instructions * 

Agent's accounts. 

215. If an agent deals on his own account in the bnsiness of 
1{ight of principal when 

agent deals, on his own ac­
eount, in business ofagency 
without principal's consent. 

of the agency, without first obtaining the 
consent of his principal, and acquail')tiug 
him with all material circumstances which 
have come to his own knowledge on the 

subject, the principal may repudiate the transaction, if the case 
shows either that any material fact has been dishonestly concealed 
from him by the agent, or that the dealings of the agent have been 
disadvantageous to him. 

1,II/,tration •. 

Ca) A directs B to sell A's estate. B buys tbe estate for himself in 'the 
name of C . .A, on dillCovering that B ha& bought the estate for him.elf, may 
repudiate the sale, if he can show that H haa dishonestly concealed any material 
fact, or't.bat the sale hall been disadvantageous to him . 

• _____ r ____________ ~ _________ _____ • _______ _ 

4< Seflll. 189, 'ltpra. 
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(b.) A. diroota H W 1811 A'!, cllt.a.te. B, on lo)king ovel' the eiItA~ before 

selting it, bds If. mine on tbe estate which is unknown to A. B informa A t.b.t 
he ",lib.,. to buy the estate for himlJelf, bu& conceals the disooYefY of the mine. 
A allowl B to buy in i~DoraDce of the ex:i.tenoe of the mine. A, on dilcover 
ingthat B knewoftbe mine at the time he bought the estate, may either 
rejJ1ldiale or adopt \he lale at hiB option, 

216. If an agent, without the knowledge of his principal, 
in the business of the agency on his own 
account instead of on account of his prin­
cipal, the principal is wtitled to claim from 
the agent allY benefit which may have result­
ed to him from the transaction. 

l'rincipal's right to bene' 
fit gained by ag( nt dealing 
I)n his own acc{ unl 10 busi· 
ness of agent'Y. 

lllusibativn. 

A dirllcLs H, his ageuL, to huy a certain house {Ol' him, B tuUM A it cannot he 
llOught, and buys the house for himself. A may, on discovering that B has 
bought the houBe, compel him to sell it to .A. at the ).'riee be gave for it. 

217. An agent may retain * out of any sums received on deals 
account of the principal in the business of Agent's right of retain!', 

out al sums received on the agency, all moneys due to himself in 
principal's account. respect of advances made or expenses pro­
perly incurred by him in conducting .such bus~ness, and also such 
remuneration as may ~ payable to him for actmg as agent. 

218. Subject to such deductions, the 
Agl"IlI's dUI) to pay sums agent is bound to pay to his principal all 

received for I'rmcipal. sums received on his account. 

219. J n the absence of any special contract, payment for the 
When agent's remunera· performal~ce of any act. is not due to the 

lion becomes due. agent until the completIOn of such act; but 
an agent may detain moneys received by him on account of goods 
sold, although the whole of the goods consigned to him for sale 
many not have been sold, or although the sale may not be actually 
complete. 

220. An agent, who is guilty of misconduct in'the business 
Agent not cnlil'cd to reo of the agency,· is not entitled to any remu­

muneralion for business neration in respect of that part of the busi· 
mlsconducled. ness which he has misconducted. 

lllu.traticn •. 

(a.) A eUlploy~ B to recover 1,00,000 rupees from C, and to lay it out on 
good security. B rc<:overs the 1,00,000 rupeel, and lays oot 90,000 rupees on 
good security, but laYII out 10,000 rupee. on BeCurity which he ought to blive 

* See H, ~21, in/m, 
t See /Ill. 195,211, 21lt. 213, 214, 216, '''P''"r 
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known to be bad, whereby A 101MB 1,000 rupees. B it entitled to remuneNtiOll, 
for 1'8ClO.verillg the 1,00.000 rupeell and for investing the 90,000 rnpees. H~ ill 
not entitled to any remuneration for investing the 10,000 rupees, IUId he must 
make good the 2,O:)() rap ... to B. ' 

(b) A employs B to recover 1,000 rupees from O. Tbrough B's mi800nduot 
tbe lJIoney is not reoovered. B is entitled to no remuneration for his aerviceI, 
aod must make good the lOBI. 

221. [n the absence of any contract to the contrary, an agent 
Agent's lien on principai's is entitled to retain goods, papers, and other 

property. property, whether moveable or immoveable 
of the principal received by him, until the amount due to himself 
for commission, disbursements, and services in respect of the same, 
has been paid or accounted for to him.* 

Principafs Duty to Ate"t. 

222. The employer of an agent is bound to indemnify him 
~ent to be indemnified 

agamst conqeq nenec of 
lawful acts. 

against the consequences of all lawful acts 
done by such agent in exercise of the au· 
thority conferred upon him. 

lllustration •• 

(n.) B, at Singapur, under in~trllctionll from A, of Calcutta, contract. with 
C to deliver celtain goods to liim. A does not Rend tbl' goodK to B, nnd C Rues 
for breach of contract. B Informs A of the suit, lind A authorizes him to 
defend the suit. B defends the snit, and is oompelIed to pay damages and cost~, 
and incurs expenses. A is liable to B for Buch damages, costs, and expenses. 

(b.) B, a broker at Calcutta, by the orders of A, a merohant there, contracts 
with C for the pnrchase of 10 casks of oil for A. Afterward51 A refuaes to 
r~ccive tho oil, and C lues B.~ B informs A, who rl'pudintel the contract 
altogether. R defends, hnt unsucce8llfnlIy, and has to pay damages and (losts, 
and inCiliS expenRes. A is liable to B for such damagel, costs, and t'xpenses. 

223. Where one person employs another to do an act, and 
A~enl to be indemnified the agent does the act in good faith, the 

agaUlbl consequences of act~ employer is liable to indemnify the agent 
done in good faith. against the consequences of that act, thought 
it cause an injury to the rights of third persons. 

RZullration, 

(G.) A, a decree. holder, and entitled to execution of B's goodB, requires the 
officer of the Court to size oertain goods repreaenting them to be the gOods of B. 
'l'he officer seizes the goods, and is sued by C, the irue owner of tbe good.. .A 
il liable to indemnify the officea' for the Bum, which be i8 oompelled to pay to C, 
in consequence of obeying A.'s directions. 

• As to the general lien of an agent who is a banker, fsctor, attorney, or 
policy.bIoker, see 1.171, 'lipN. 

t It mast be aSlumed that the di80\osed prinoipal could not be Bned, see II, 
230, infra. 
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(6.. B..~ the reqoeai: of A, sell, good_ in !.be poal8lliOD of A, bu' whieh ... 
had GO right to dilpose of. B dOCll not know thla, and handa over the. prooc~, 
of ,he 'Ille to A. Afterwarcla, C, the true owner of the ~ good., au.. B, and 
recovers the value .J the good. and coate. A il liable to indemnify B for lwhat 
he tllUl been compelled to pay to C, and for B'8 OWJl expenlljl. 

214. Where one person employs another to do an act which 
Non.liabiliay of employer is criminal, tbe employer is not liable to the 

of agent todoacrlminal act. agent, either upon an express or an implied 
promise, to indemnify him against the consequences of that act.* 

IUunrlltion •. 
(a.) A employs B to beat C, and agreell to indemnify him aga.inst all conS8-

(\U8nC68 of the· act. A thereupon beat8 C, and hili! to pay da.mages to C for 80 
(oing. H i8 not liable to indemnify B for thOlMl damages. 

(b.) H, the proprietor of a newspaper, [Jublishe8, at A's reque8t, a libal upon 
C in the paper, and A agroes to indemnify B against the consequences of the 
publioation, and all costs nnd damago8 of any actio II in rospect thereof. B il 
RUed by C, an:! has to pay damagPK,l\ml alsn incur. l'xplln_e_. A it! not liahl!' to 
}J upon the indemnity. 

Compensation to agent 
for injury caused by prin­
cipaJ'~ neglect. 

lect or want of skill. 

225. The principal must make com­
pensation to his agent in respect of injury t 
caused to such agent by the principal's neg-

lllu.tration. 
A employs B as a bricklayer in building a house, and puts Ul' the scaffolding 

himself. Thelcafl'olding is un skilfully put up. and B is in con~eqllp,ncc hurt. 
A mUlt make compensation to H. 

EtJec! of Agency on Contracts with Third Persons. 
226. Contracts entered into through an agent, and obligations 

Enforcement nnd coo"e· arising from acts done by agellt, may be 
quences of agent's contract-. enforced in the same manner, and will have 
the same legal consequences, as if the contracts had been entered 
into, and the acts done, by the principal in person. 

Illud,·aCjun'. 

(a.) A ImYK gOOOR from B, knowing that he ill an agent for their sale, but not 
knowing who i~ the principal. WI! principal is the person "ntitled to claim from 
A the price of the goods, and A cannot, ill a SUIt. hy the principal, set oft' sgainst 
that claim a debt due to himself from n. 

(b.) A, being B'I agent, with authority to receive money on his behalf, recei­
ves from C a sum of money due to B. C Is di~charged of his obligatiol' to pay 
thc sum in qU88tion to H. 

227. When an agent does more than he is authorized to do, 
l'rincips.i how it.!' bound. and when the part of what he does, which 

~hen agent exceed~ author- is within his authority, can be separated 'from 
lIy. the part which is beyond his authority, so 
much only of what be does as is within his authority is binding as 
between b:m and his principal. • 

t Of. the lndian Fatal 40cidents Act (~1I1. of 1855.) 
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IllfUtratiOtI. 

A, being owner of a Ihip and cargo, authorizes B to proou1'I an ili.uraDee 
for 4.000 rupees on the ship. B pfOCares a policy for 4,000 rupees on the ship, 
and another for *he like Bum on the car~o. A i8 bound to pay the prllmiflm for 
~be policy on tbe ship, but not .the pnullum for the policy on the cargo. 

a2S. Wbere an agent does more than he is authorized to do, 
Principal not bound when and what he does beyond the scope of his 

excess of agent's authority authority cannot be separated from what is 
is not separate. within it, the principal is not bound to reo 
cognize the transaction. 

ll/u,~lration. 

A autboriz~8 B to boy 500 IIbeep for him. B buys 500 aheep and 200 lambs 
for one sum of 6,000 rupees. A may repudiate the whole tran.action. 

229. Any notice given to, or information obtained by, the 
Consequences of notice agent, provided it be given or obtained in 

given to agent. the course of the business transacted by him 
for the principal, shall, as between the principal and third parties, 
have the same legal consequence as jf jt had been given to, or 
obtained by, the principal. 

lllu,yt ratill1l 8. 

(Il.) A iN employed by B to bttJ from C cllrtain goods, of which C is the 
apparent owner, aDd buys thorn Ilcc{Jrllingly. In the COUrS8 of the treaty fol' 
the saIl', A leal"lI~ that the goo,i" really belonged to D, bnt B i8 i~lIo\"ant of that 
fl\ct. B is not entiUed to Het off n deht owing to him from C again.t the rri~8 
of the goods. 

(I,) A is employed hy H to bny frulQ C good~ of which C is the apparent 
owner. A was, before he was 110 omployen, a sIII'I'ant of C, and t.h!'n IOllI'Di that 
the gOOrlR really belong!>!l to D, hut B i, ignorant of thaI. fact. 111 spite of the 
knowlf;dqll oJf hia agent, H lUay "el·nfl' :\gain,t tlw priel' of the goods 1\ doht 
owing to hlm from C. 

Agent cannot personally 
enf()rc~, n.)f he hound hI'. 
contr"c" "n Iwhalf of prin. 
cipal. 

Presumption of contract 
to contrary. 

230. In the absence of any contract 
to that effect, an agent cannot personally 
enforce contracts entered into by him 011 
behalf of his principal, nor is he personally 
bound by them. 

Such a contract shall be presumed to 
to ~xist in the following cases :-

(I) Where the contract is made by an agent for the sale or 
purchase of goods for a merchant resident abroad: 

(!) Wherc the agent does not disclose the name of his princi~ 
pal: 

(3) Where the principal, though disclo~ed cannot be ~ued. 

s. J48 
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231. If an agent makes a contract with a person who neither 
l{ightl ,of ~~'rlie~ to R knows, nor has reason to su spect) that he is 

c()ntJ~ct made I,y agelll an agent, his principal may require the pet­
nol disc,losed, formance of the contract; but the other con­
tracting party has, as against the principal, the same rights as he 
would have had as against the agent if the agent had been prin­
cipal. 

If the principal discloses himself before the contract is com­
pleted, the other contracting party may refuse to fulfil the con­
tract, if he can show that, if he had known who was the principal 
in the contract, or if he had known that the agent was not a 
principal, he would not have ,entered into the contract. 

232. Where one man makes a contract with another,·neither 
Pe.formance of contnct knowing, nor having reasonable ground to 

wi,th ~g~nt supposed to he suspect, that the other is an agent, the prin­
(ll'lnClp.1I. cipal, if he requires the performance of' the 
contract, can only obtain "neh performance sl1bject to the rights 
and obligations sub'li<;ting' between the agcll't and the other party 
t.o the contract. 

IUu8t/'ation. 

A, who owes 500 rl1pe-~i1 t.o B, sells 1,()(){) rn pee.~' Wllrlh of ric I' t.o 11. A iR 
acl.iug aR agent. fore ill thc trall!<l\ctioll, hnt H has /10 kn()wl<'dl/:~, nor raasonah18 
g-roullIl of AUBpif'ioll, t,llfIt, ~uch iR HH' <:aN", C I"lIIoot. cOtllp~1 Il In lalla ripe 
withont. (\llowl1l~ him to "llt,·oll A's dahl .. 

233. In cases where the agent is personally liable, a persoll 
Hight of person dealing dealing with him may hold either him 01' 

with ~~en\p"r~onally liable. his principal, or both of them, liable. 

Illustration . 
.\. enters into 1\ contract with B to sell him IO() balr~ of eottoll, aud after· 

wanlR di!oovers that U was Ruling R~ agt'nt for C. A nny SI\I' either B or 0 or 
1.01.\0 for the priee of t ha nott,on. 

234. When a per~on who has made a contract with an agent, 

Consequence of indncing­
R\i;ent prmcipal l<' act on 
belief that principal or 
"-gent wIU be held exc1u 
sh'e! y liable. 

induces the agent to act upon the belief 
that the principal only will be held liable, or 
induces the principal to act upon the belief 
that the agent only will held be liable, he 
cannot afterward~ hold liable the agent 

or principal respectively, 

285. A person untruly* representing himself to be the autho-
. .. d rized agent of another, and thereby inducing 

Llabl\lty of pretende a third person to deal with him as such 
agent. agent, is liable, if his alleged employer does 
not ratify his acts, to make compensation to the other in respect 
of any loss or damage which he has incurred by so dealing. 

--, -- -_.-._-----
• SI'e ~. 2OR. 'ltl'rn. 
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188. A person with whom a contract has been entered into, 
Person falsely contracting in the character of agent is not entitled to 

lUI agent not entitled 10 require the performance of it, if he was in 
performance. reality acting, not as agent, but on his own 

account. 

237. When an agent has, without authority, done acts or 
incurred obligations to third persons 011 

Li~Lility ~f principal it~- behalf of his principal, the. principal is bound 
duelng behd that agent S b h bI"'f h h b h' unauthorized acls were au- Y suc acts or 0 IgatlOns, I e as, y IS 
tborized. word~ or conduct, induced such third person8 

to believe that such acts and ob]jgation~ 
were within the scope of the agent's authority. 

Ill.,tratitms. 
(a.) A cOlIlSi~nl goods to B for Halc, and give. him instructions not to 

\le\l uuder a fixed price. C, being ignorant of H'8 instuctionB, enters into a 
eon tract with B to buy the goods at a price lower thllD the reserved price. A 
i. bound by the contract. 

(h.) A l'lItruNtH B with·negutiable iUHtl'lllue~t~ endorsed in blank. II sell I! 
them to C in violation ill priVate ol'ders from A. The tlale is good. 

• 
238. Misrepresentations made, or frauds committed by agellt~ 

acting in the course of their business for 
their principals, have the same effect on 
agreements made by such agents as if 
such misrepresentations or frauds had been 

Etlect on agreement, ot 
mi~representation or fraud 
by agent. 

made or committed by the principals;* but misrepresentations 
made or frauds committed by agents, in mattets which do fall 
within their authority, do not affect their principals. 

Illu.eration8. 
(a.) A, Ming B's agent for the sale of goods, indu<:!\s C to buy them by a 

misrepresentation which he was not authorized by B to make. Tbe contract 
is voidable all between nand C at the opt, ion of C. 

(b.) A, the captain of B'a ship signs bills of lading without having received 
oD board the goods mentieued therein. Tho bills of lading are veid as between 
B and the prewuded consignor. 

CHAPTER XI. 

OF PARTNERSHIP. 

239. "Partnership" is the relation which subsists between 
persons who have agreed to combine their 

,~- r",rlneubip" defined. property, labour, or skill in some business, 
and to share the profits thereof bt;tween them.t 

• See s. ]lbO, in/roo 
t 1'1lis would appl.v to members of Joiot· .. tOCK CowJl.luiea; but the law 

ppplicablu to them i.eave<! by 8, 100, ,uF •• 
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.. Firm" defined. 

CONtRACT. 

Persons who have entered into partner­
ship with one another are called collectively 
a " firm." 

llllllrtl'utionB. 

(II.) A anu H buy 100 bales of cotton, which they agree to sell for thllir 
joiu~ account. A and Hare plu·tnerN ill respect of suoh ootton. 

(h.) A and B buy 100 ba.les of cotton, agreeing to share it between them. 
A and B are not part~erl!l. 

«('.) A a.grll/ls with H, 11 golutll.Ulth, to buy and furni~h gold to 11, to be 
workCld lip by him and sold, and that they shall share in the resulting proflt or 
1058. A and 13 aril partners. 

(d) A and B agree to work together as oarpenters, but that A shall recClive 
ail pr()fits and HhaJl pay wage8 to 'E. A and n are not partners. 

(n.) A and H are joint owuers of a ship This circumstanoe does lIot maku 
thorn partners. 

240. A loan to a person engaged or about to engd.ge in any 
I.ender not a parter tJy trade or undertaking, upon a contract with 

at1vancin~ money fvr share such person that tne lender shall receive 
01 profits. interest at a rate varying with the profits, or 
that he shall re:rf"ive a share of the profits, does not, of itself, cons-
6tutethe lender a partner, or render him responsible as such.t 

241. In the absence of any contract to the contrary, property 

l'ropelty I~rt ill bu,iness 
hy retiring partner, or de· 
ceased partller'~ representa· 
live. 

left by a retiring partner, or the representa­
tive of a deceased partner to be llsed in the 
business, is to be consklered a loan within 
the meanig of the last preceding section, 

242. No cuntract for the remuneration of a servant or agent 
~crYimt or agent remu· of any person engaged in allY trade or under­

ncrated by .nare of prof;:, taking, by a share of the profits of such trade 
not a parter. or undertaking, shall, of itself, render such 
servant or agent responsible as a partner therein, nur give him the 
rights of a partner. 

243. N Co person, being a widow or child of a deceased partner 
Widow or child of deceas. of a trader, and receiving, by way of annu­

cd parter receivin,l annai· ity, a proportion of the profits made by such 
ly out of profits, not a part· trader in his business, shall, by reason only 
nero of such receipt, be deemed to be a partner 
of such trader, or be subject to any liabilities incurred by him. 

244. No person receiving, by way of annuity or otherwise, a 
I , " IOrtl'on portion of the ~rofits of any business, in 
cl~on reC('l>lOg I .• h' f h 

of profits for ~ale 01 gr){)d. consideratIOn 0 the sale by 1m 0 t e good-
will not a parter, will of such business, shall, by reason vnIy 

t See MolllCo, Mal"''', &' 00. v, Court of WIJI'dB, 10 B. L. R. 312. 
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of such receipt, be deemed to be a partner of the person carrying 
on such business, or be subject to his liabilities.* 

Responoibility of persun 
leading anol her to believe 
him a partner. 

partner in such firm. 

Li"bilily (If person per· 
mitting himself to he re· 
presented a~ a partner. 

245. A person who has, by words 
spoken or written, or by his conduct, led 
another to believe that he is a partner in a 
particular firm, is responsible to him as a 

24:6. Anyone consenting to allow him­
self to be represented as a partner is liable, 
as such, to third persons who, on the faith 
thereof, give credit to the partnership.t 

Z47. A person who is under the age of majurity according to 
. the lawt to which he is subject may be ad-

;\lJnol partner not pe~· mitted to the benefits of partnership but 
>onally lIalJle, tJut IllS • ' 
share is. cannot be made personally hable for any 

obligation of the firm; but the share of such 
minor in the property of the firm is liable for the obligations of the 
finn. 

248. A perSOll who has been admitted to the benefits of part-
Liability of minor partner nership under the age of majorityt becomes, 

Illl attaining m"jotity. on attaining that age, liable for all obliga 
tions incurred by the partnership since he was so admitted, unless 
he gives public notice, within a reasonable time, of his repudia­
tion of the partnership. 

249. Every partner is liaule for all debts and obligations 
incurred while he is a partner in the lIsnal 

l'arlne,', habilil) for course of business by, or on behalf of, the 
ddHs of partnership partnership; but a person who is admitted 
as a partner into an existing firm does not thereby become liable 
to the creditors of such firm for anything done before he became 
a partner. 

250. Every partner is liable to make compensation to third 
persons in respect of loss or damage arising 

Parlner'.; li"biJity lu third from the neglect or fraud of any partner in 
person for neglect or fraud the management of the business of th 
of ('0' partner. e 

firm. 

251. Each partner, who does any act necessary for, Of usually 
1'/lrl'ller's power to hind done in, carrying on the business of such a 

CO· partners. partnership a~ that of which he is a member, 

• Cj'. 'be Partnership Act, 1866 (211 & 29 Viet" c. 86), 5. 
t See the 1 ndian EVldenoe Act (I. of 1872), B. 109. 
: See the IndiaD Mlljority Act llX, of 18ili). 
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binds his co-partners to the same extent as if he were their agent 
duly apvointed for that purpose . 

• Exuptio" .. -If it has been agreed between the partners that 
any restriction shall be placed upon the power of anyone of them, 
no act done in contravention of such agreement shall bind the firm 
with respect to persons having notice of such agreement. 

lllultrations 

(a.) A ROU B trade in partnerllhip. A reeiding in England. and B in India. 
A draws D. bill of exclla.l\ge in the name of t,he flrm. B has no notice of the 
bill, nor iH he at all iotereBted in the trRllsllction. The firm is liable on the 
bill, provided the holder dirt not know of the circumstances uoder which the 
bill wae drawn. 

(b.) A. beiog one of a HI'U\ of solicitors and attorneys, draWl a bill of ex, 
chan~e ill the name of the fil'ln without authority. The other partuers are Dot 
liable on the bill. 

(".) A alld B carryon busiutlMS in partnership a8 bankers. A sum of mouey 
is received by A on behalf of the firm, A does Dot inform B of sucb receipt, 
and afterwards A appropriates the money to hi~ own URe. The partnership is 
liable to maleE' good the money. 

(d,) A and B Itre partners. A, with the intentloll of ;cbeating B, goes to 
bill'" allu l'ul'chastls al,tides 011 behalf of the firm. Bueh as might be used in the 
ordinary course of the partnt'l'fjbip.business, and converls them to hiM OWll 

'"'parate use. there being ItO l'ollusion betwl'cn him aud thl' seller. 'rhe firm 
is Hable for the price of good~. 

252. \Vhere partners have by contract regulated and defined, 
Anllulment of contract, as between themselves. their ri!~hts and obli­

defining parlner's right; gat ions, such contract can be annulled or 
and ohllgations. altered only by consent of all * of them, 
which consent must either be expressed or be implied from a uni­
form course of dealing. 

l' 11l"fj·ulilJll. 

A. B, aut! C, int"ndiu!l to tinter into partllefllhil'. execute written articles 
of agl'l·imwllt .. by whic.h it 18 stipulated that t.he net prufits arilliug from the 
partnership. business shall be equally divided between them. Afterwards they 
carry (In the partnership· business fOl' many yean, A I'ectliving one-half of the 
net prolit •• l)lId the other half heinl( divided equally between B IUld C. All 
pa.rties know of and aequi£'>o"e ill this al'l'l\ngew8ut. This course of dea.ling super. 
sedes the proyiaion in the arti.cles lUI to tho di"i~ion of profits. 

Rllle~ deternllnitll:: pari· 
ner's mulual relat ions, 'II' here 
no confract to contrary 

253. I n the absence of any contract 
to the contrary, the relations of partners to 
each other are determined by the follow­
ing rules:-

(1\ All partners are joint owners of all property originally 
brought into the partnership·stock, or bought with 
money belonging to the partnership, or acquired. for 

• Cf, 8, 253, cI. 5 irt/ra. 
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purposes of the partnership-business. An such pro,. 
perty is called partnership property. The share of 
each partner in the partnership property is the value 
of his original contribution, increased or diminished 
by his share of profit or loss; 

(2) All partners are entitled to share equally in the profits 
of the partnership business, and must contribute 
equally towards the Io~ses sustained by the partner­
ship: 

(3-) Each partner has a right to take part in the manage­
ment of the partnership-business: 

(4.) Each partner is bound to attend diligently to the busi­
ness of the partnership, and is not entitled to any 
remuneration for acting in such business: 

(5) When differences arise as to ordinary matters connected 
with the partnership-business, the decision shall be 
according to rhe opinion of the majority of the part­
ners; but no change in the nature of the business of 
the partner~hip can be made, except with the col\sent 
of all the partners: * 

(6.) No person can introduce a new partner into a firm 
without the consent of all the partners: 

17.) If, from any calise whatsoever, any member of a part­
nership cea~es to be so, the partnership is dissolved as 
between all the other member~ : 

(8, Unless the partnership has been entered into for a fixed 
term, any partner may retire from it at any time: 

(()) Where a partnership has been entered into for a fixed 
term, no partner can, during such term, retire, except 
with the consent of all the partners, nor can he be ex­
pelled by his partners for any cause whatever, except 
by order of Court: 

(10.) Partnerships, whether entered into for a fixed term or 
not, are dissolved by the death of any partner. 

254. At the suit of a partner, the Court 
When Court may dis· may dissolve the partnership in the follow-

solve partnershIp, ing cases: _ 

(1.) When a partner becomes of unsound mind: 
(2.) When a partner, other than the partner suing, has been 

adjudicated an insolvent under any law relating to in­
solvent debtors: 

.. Bee II. 152. Iflpra. 
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When a partner, other than the partner suing, has done 
any ar:t by which the whole interest of such partner 
is legally transferred to a third person: 

(4.) When anr partner becomes incapable of performing his 
part 0 the partnership contract: 

When a partner, other than the partner suing, is guilty 
of gross misconduct in the affairs of the partnership 
or towards his partners: 

(6.) When the business of the partnership can only be carried 
on at a loss. 

Dissolution of partner· 
ship by prohibition of bu~i· 
ness. 

255. A partnership is in all cases dis­
solved by its business being prohibited by 
law. 

258. If a partnership, entered into for a fixed term, be con· 
. I I" r tinued after such term has expired, the rights 

Rights and 0) IgatlOns 0 . d bi" t' f tl t '11' h 
partners in partnetsbipcon· an olga lons.() le par ners WI ,lOt e 
tinued alter expiry of lerm absence of any agreement to the contrary, 
!or wbich It wah entererl remain the same as they were at the expira­
lOtO. tion of the term, so Jar as such rights and 
obligations can be applied to a partnership dissolvable at the will 
of any partner. 

257. Partners are bound to carryon the business of the partner-
. ship for the greatest common advantage, to 

General dulles of part· be just and faithful to each other, !land to 
nerG. render true accounts and full information of 
all things affecting the partnership to any partner or his legal re­
presenta ti ves. 

Account to iin\) ,,f hene· 
fil dcri\,,'d from tmnsnctioll 
~ffrClill!; p,trtner'hip 

268. A partner must account to the 
firm for any benefit derived from a transac­
tion affecting the p~rtner"hip. 

Illustrations. 

(a..) At H, and C are partners in trade. e, wjt,hout the knowledge of A and 
H, obtains lor his olVn ~(ole benefit. a lease of the houile in which the partl)erahip 
business is carried on. A and R are entitled to participate, if thtly please, in the 
benefit of the lease, 

(b.) A, B. and C, carryon bUliness together iu partnership as merchants 
trading between Bombay and London. D, a merchaut in London, to whom 
the] ma.ke their consignments, I!OOretly allows C .. share of the oolhmissio!l 
whIch he receives upon luch oonrtillnments, in oollllideratioll of C'8 using his ill­
fiuence to obtain the consignment fO!' him. C i, liable to account to tilt' firm 
for Ihe money 110 l'f'Ceived by him. 
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818. If a partner, without the knowledge aooconsent of ,the 
other partners, carries on 'any business com~ 

Obligation'>. to firm of reting Of interfering with that of the firm 
partner carrytng on com· . th fi ~ 11 fi ' 
peting business. e must account to e nn lor a prots 

made in such business, and mu~t make eom· 
pensation to the firm for any loss occasioned thereby. 

260. A continuing guarantee, given either to a firm or to a 

J 
'f .. third person, in respect of the transactions 

{evocatIOn 0 contmumg f fi .. h b f· 
guarantee by change in firm 0 arm, 15, In tea sence 0 agleement to 

. the contrary, revoked as to future trans­
actions by any change in t"le constitution of the firm to which, or in 
respect of the transac;tions of which, such guaralltee was given. 

Non.liabilityof deceased 261. The estate of a partner who has 
partner's est~te for subse· died is not, in the absence of an express 
quent obhgatlon. agreement, Hable in respect of any obligation 
incurred by the firm after his tleath . . 

262. Where there are joint debts due from the partnership 
!>ayment of partnership· and also separate debts due from anr part-

: debts and of separate debts. ner, the partnership property must Be app-
lied in the first instance in payment of the debts of the firm i and 
if there is any surplus •. then the share of each partner must be 
applied in payment of his separate debts, or paid to him. The 
separate property of any partner must be app'lied first in the pay­
ment of his separatc debts, and the surplus (If any) in the payment 
of the debts of the firm. 

Continuance of partner,' 
right~ and obhgation, after 
di~solutjoll, 

26a. After a dissolution 01 partner­
ship, the rights and obligations of the part­
ners cotinue in all things nece"sary for wind­

ing up the business of the partneship. 

264. Persons dealing with a firm will 110t be affected by a 
Notice of dissolution. dissolution of wpich 110 public notice has 

been given, unless they themselves had 
notice of such dissolution. 

265.t Where a partner is entitled to claim a dissolution of 
Winding·up \,y Court on partpership, or where a partnership has ter­

dissolution or after termi· minated, the Court may. in the absence of 
nation. any contract to the contrary, wind up the 
business of the partnership, provide for the payment of its debts, 

~ Cj. the Mercantile Law Amendment Act 1856 (UI & 20 Viet., c. 97.) I. 4. 
t S. 26G hal been 8ubstituted for thl original sectfoll by the Indian 

Contract Amendment Act (IV. of 1866), s. 1. 

S; 149 
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and distribute the surplus according to the shares of the partners 
respectively. 

168. Extraordinary partnerships, such 
l:-imit~ liability partner· as partnerships with limited liability, incor­

Shlp',. Incorporated part· 
ner5hi~, and joint'Block porated partnerships, and joint-stock com­
companH!s. panies, shall be regulated by the law for the 
time being in force relating 1hereto.* 

SCHEDULE.-ENACTMENTS REPEALED. 

No. and year of Statute 

8tat. 29 Car. II., cap. 3.t 

Stat. \1. annd 12 Vict. 
l\lp.2U 

:No. and y\lar of .-\ct. 

Statutes. 
---------.=-;:..----'---;---'---=----'-" 

. TITLE. Ii J<;~tent of repeal. 

An Aot for prevention of Frauds and 8ections 1,2,3,4 
Pel'jurie~. I and 17. 

To oonsolidateand amend tcsliul' reo i /olootiolJ 42. 
lating toillsoivent debtor~ in India. I 

-----.-----------------------

Acts. 

TITLE. .J<~xtllnt of I'8PI!8I. 

----- - ----._---------- ----- -------
Act XUT. of 1840 An Act for the amendmcllt of the Thr whole. 

law regarding factors, by ex tending 
to the territories of the East India 
Company, ill caBes ~overned by 
English law, the provisions of the 
Stat. 4. Gao IV., Chap. 83, nq al-
terl'td and amended by lhe Stat. G 
Geo. IV., Chap. 94. 

Art X I\'. nf Itl~) I An Act fot' rendering a written The wholr. 
memorandum necessary to the vali. 
<lity of certain promises and en· 
gagements, by ex.wlldillg to the 
territories of the Eut India Cow. 
pany, in cue.!! gov{'rned by Ellglish 
Jaw, the provisions of the Stat. 9 
Geo. IV., Chap. 14. 

------------_. -------
• See the Indian Companies Aot (VII. of 1913) and the following special 

Aots: V. of 1838 (Bengal Bonded Warehouse) l1li amended by V. of 181>7 
(Oriental Gas Company) ... amended b,. XI. of 1867; the PreSidency Bank! 
Act IXI. of 1867) ; Madras Aot VI. of 1869 (Madras Equitable ABBU1'BbCe 
Society) &0. 

t Short tJile, 'The Statute of Frande."-8ee the Short Titles Act, ISOO
u 

(59 
and 00 Vict., c. 14). 

t The .InditUI In~olvenc.f Art., 1848, 
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No. and year of Act. 

Act XX. of UN4. 

AcL XXI. of 1848 

Act V. of 1866' 

Act XV. of IS6fJ 

Act VIII. of 1867 

CONTRACT. 

Acts.-(contd.) 

TITLB. 

An Act to amend the law relating to 
Advances borttlfitle made to A.gent. 
intrusted 'Wit.h goods, by extending 
to the t8l'1'itories of tho 'East In­
dia Company, in cues governed 
by Engh.h lH.w, the provision. of 
the Stat. I) & 6 Viot., c. 39, as 
altered by this Art. 

An Act for avoiding Wagers. 

Au Act to provide a .ummary Jlro· 
oedufe on bill. of exchange. ana to 
amend in certain respects the oom· 
merciallawof British India . . 

An Act to amend the law of part· 
nership in India. 

An Act to amend the law relating 
to Horae.racing in India . 

I Extent of t· .... 

The whole. 

l'he "hole. 

SectioDs 9 & 10. 

The whole. 

The whole. 

.. Short title, "The PolicieR of InKurance (Marino and Fire) Assignment 
Act, 1866."-See the Indian Short Titles Act (XIV. of 1897). 
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ACT XV. OF 1872. 

The Indian Christian Marriage Aot. 

Rl<:CglVED THE G.-G.'s ASSl!.NT ON THE 18TH JULY 1872. 

All Act to consolidate and amend lIte law relatinl to Ike solemni­
zation in India 0/ tke marriages 0/ Ckristia,lS. 

WHEREAS it is expedient to consolidate and amend the law 
relating to the solemnization in India of 

I'r';,lInl,le. the, marriages of persons professing the 
Christian religion; It is hereby enacted as follows ;-

PRELIMINARY. 

1. This Act may be called "The 
Indian Christian Marriage Act, J 872 ;" 

It extelld-; to the whole of British India, and, so far only as 
regards Christian subjects of Her Majesty, 
to the territories of Native Princes and 
States in alliance with Her Majesty. 

2. The enactments specified ill the fifth schedule hereto an­
nexed are repealed, but not so as to invaJi-

Enactment, ,,<·pealed. date any marriage confirmed by, or sole­
mnized under, any such enactment. 

And all appointments made, licenses granted, consents given. 
certificates issued, and other things duly done, under any such 
enactment, shall be deemed to be respectively made, granted, given, 
issued, and done under this Act. 

For clause xxiv. of section nineteen of the Court Fees Act, 
1870, the following shall be substituted ;-

··xxiv. Petitions under the Indian Christian Marriage Act, 
Il:\7~, sections forty-five and forty-eight." 

I nl~r pI ct alion· c1l1u;c. 
3. I n this Act, unless there is some­

thing repugnant in the subject or context-

• Act X V of 1~7~ hll8 \..een dedared, uuder the Scheduled Districts Act (XIV 
of 1874) to be ill fon'll in 1 he followiug Scheduled Districtll-

The Dietricb of H/i.zaribttgh, Lohal'daga, aud 
MltDbhnm, and Pargana Dhitlbhum, and the 
KolhAu in the Diltrict of Singbhum ..... See Gazette o/lndifA, 1881, Pt. 

I., p. 00' 
'I'he North. Weetern Pl'Ovinoee TIITlli ...... Ditto 1876, Pt. 1., p. 505. 

It has beer. deolared in force ill the SalltillU Parga lias by Ueg. (III. of 187S1), 
s. a aB ltOiollded by Reg, (III, of 1899), B.3; in the .\rakan Hill District by 
l~,g 1 of 1916 II 3; ill Upper Burwa (except the Shan S~atos) by Act (XIII. 
of 1~98), II, 4 ; alld iu Britillh Haluchiat.an by Reg. (II of HIl3, II, 3) 
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"'Church of England" and "Anglican" mean and apply fu the 
Church of England as by law established ; 

"Church of Scotland" means the Church of Scotland as by.1aw 
established ; 

"Church of Rome" and' Roman Catholic" mean and apply to 
the Church which regards the Pope of Rome as its spiritual head ; 

"CllUrch" includes any chapel or other builcling generally lISed 
for public Christian worship; 

"Minor" means a person who has not completed the age of 
twenty-one years, and who is not a widower or.a widow ; 

"Native State" means the territories of any Native Prince or 
State in alliance with Her Majesty; 

The expression" Christians" means persons professing the 
Christian religion; 

And the expres~ion' "Native Christians" includes Christian 
descendants of Natives of India converted to Christianity, as well 
as such converts. • 

"Registrar General of Births Deaths and Marriages" means a 
Registrar General of Births, Deaths and Marriages" appointed 
under the Births, Deaths and Marriages Registration Act 1886:* 

PART 1. 

TIlE l'EJ<SuNS IIY WHOM MARRIAca;:s MAV BE SOLEMNIZEn. 

4. Every marriage between persons, one or both of whom 
is "or are"t a Christian or Christians 

~larriag"" lU I,e sulemni· shall be solemnized in accordanee with 
zed according tu Act. 

the provisions of the next following section; 
and any such marriage solemnized otherwise than in accordance 
with such provisions shall be void. 

5. Marriages may be solemnized in India-

(I) by any person who has received epL'Icopal ordination, 
provided that the marriage be solemnized 

.Persons by whom ~nar. according to the rules rites ceremonies 
rutges may be 50lemmzed. ' I. • ' 

and customs of the Church of which he \s 
a Minister ; 

• ·_--'------_ . 
• Thi1l paral'raph WB~ ,added by the BirtbB, Deatha, aDd Martiages~Regietra. 

tion Act (VI of 18&), B. 30 cl. (a). 

t In H.4 tbe words bave been inserted by Ad XII. of 181n, Soh. IL 
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(2) by any Clergym~n of the Church of Scotland. provided 
that such marriage be solemnized according to the rules. rites 
ceremonies. and customs of the Church of Scotland ; 

(3) by any Minister of Religion licensed under this Act to 
solemnize marriages; 

(4) by, or in the presence of, a Marriage Register appointed 
under this Act; 

(5). by any person licensed under this Act to grant certificates 
of marriage between Native Christians. 

6 * The Local Govcrnment so far as regards the territories 
(;'Rlll and revocation or under i.ts administration, and the Governor­

licen,es lo ;olemnize mar· General in Conncil, so for as regards any 
riages. Native State may, by notification in the 
local I)fficial Gazette or in the Gazette of India, as the case 
may be, grant licenses to Ministers of Religion to solemnize mar­
riages within such territories and State respectively, and may, by 
a like notification, revoke such licenses. 

7. The Local Government may appoint one or more Chris-
'I . R' tians either by name, or as holding any 
., arrrage eglslrars. ffi. h . b' be h M . o ce lor t e bme elOg, to t e arnage 

Registrar or Marriage Registrars for any district subjects to 1ts 
administration·t 

\Vhere there are more Marriage Registrars than one in any 
district, the Local Government shall appoint 

Seniur .\/arriagc R .. gis· one of them to be the Senior Marriage 
liar. 

Registrar. . 

\"hen there is only one lVlarriagc Registrar ill a district, aud 
.~I"l:isliale when 10 be such Registrar is absent from such district 

Mluriar,<" J{cgistrar, or ill, or when his office is temporarily 
vacant, the Magistrate of the District shall act as, and be, Marriage 
Registrar thereof during such absence, illness, or temporary vacancy. 

8. The Governor-General in Council may. by notification in the 
Marrrage RegIstrars In Gazette of India, appoint any Christian, 

Native S ales. either by name or as holding any office for 
the time being, to be a Marriage Registrar in resI-ect of any dis· 
trict or place within the territories of any Native Prince or State 
in alliance with Her Majesty.: 

• S. fj hl\8 boon sa bstj luted by Act I I. or I 891. 8. 1. 
t See Homba.lI Gowrnmul Ga&tllk. Noy. 21. 1872.. p. 1203 j Hf''''i''' B"ur.a 

Oll=~tte. June 28, 1873, p. 138. 

t !:leI' Gazette Qj 11IJw, JUlie 14, 1873, p. btAJ Aug, 9, lbiS, P. 7l:l. 
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The Governor-General in Council may, by like notification, 
revoke any such appointment 

9. The Local Government or (so far as regards any Native 
State) the Governor-General in Council may 
grant a license to any Christian, either by 
name or as holding any office for the time 
being. authorizing him to grant certificates 
of marriage between Native Christians. 

Licensing of prrsons to 
grant certificates of mar· 
riage bet ween Native (,hri,· 
tians. 

Any such license may be revoked by the authority by which 
it was granted, and every such grant or revocation shall be noti­
fied in the official Gazette. 

PART II. 

TIME AND PLACE AT WHICH MARRIM;ES MAY RF. SOLEMNIZD. 

10. Every marriage- under this act shall be solemnized 
Time ("r solemnizing between the hours of six in the morning and 

marriage. seven in the evening: 

Exceptions. 
Provided that nothing in this section 

shall apply to-
(r)-a Clergman of the Church of England solemnizing a 

marriage under a special license permitting him to do so at any 
hour other than between six in the morning and seven in the 
evening, nnder the hand and seal 0f the Anglican Bishop of the 
Diocese or his Commissary, or 

(2)-a Clergyman of the Chul'ch of Rome solemnizing a 
marriage between the hours of seven in the evening and six in 
the morning, when he has received a general or special license in 
that behalf from the Roman Catholic Bishop of the Diocese or 
Vicariate in which such marriage is so solemnized, or from such 
person as the same Bishop has authorized to grant such license, 'or 

(3)-a Clergyman of the Church of Scotland solemnizing a 
marriage according to the rules, rites, ceremonies, and customs of 
the Church of Scotland."" 

11. No Clergyman of the Church of England shall solemnize 
a marriage in any place other than a church, 

Place (or solemnizing "where worshif IS generally held according 
marriage. 

• to the forms 0 the Church of England "t 
unless there is no "such" t church within five miles' distance 

by the shortest road from such place, or 

• In 11.10,01(8) baa bellD added by Act II. of 1891, I. 2. + In 8. 11 the word. quoted have been inserted by Act II. of 1891, R. 3 
! 'fhl! wpn)a "811oh" ,.IS bl*\n ineerted by Act U. of 1891, II. S. 



1192 CHRISTIAN M&RRIAGE. [1872: Act IX. 

UUlflS& he has received a special license authorizing him to do 
so under the hand and .. eal of Anglican Bishop of the Diocese or 
his Commissary. 

For such special license, the Registrar of the Diocese may 
Fte for speciallicen5e. charge with additional fee as the said Bi­

shop from time to time authorizes. 

PART Ill. 

MARRIAGES SOLEMNIZED BY MINISTERS OF RELIGION 

LICENSED UNDER TI-IlS ACT. 

12. Whenever a marriage is intended to be solemnized by a 
Notice nf inlended mar· Minister of Religion licensed to solemnize 

Iiage. marriages under this Act-

one of the persons intending marriage shall give notice in 
writing, according to the form contained in the first schedule here­
to annexed, or to the like effect, to the Minister of Religion whom 
he or she desires to solemnize the marriage, and shall state therein 

(a) the name and surname, ami the profession or condition, 
of each of the persons intending marriage, 

(b) the dwelling place of each 01 them, 
(c) the time during which each has dwelt there, and 
(d) the church or private dwelling in which the marriage is 

te be solemnized : 

Provided that, if either of such persons has dwelt in the place 
mel)tioned in the notice during more than one month, it may be 
stated therein that he or she has dwelt there one month and 
upwards. 

13. If the persons intending marriage desire it to be solem­
l'ublicalion of such notice. ni:e? in a par~ic.ular church, and if ~he 

MinIster of ReligIOn to whom such notice 
has been delivered be entitled to officiate therein, he shall cause 
the notice to be affixed in some conspicuous part of such church. 

Hut, if he is not entitled to officiate as a Minister in such 
Return or transfer of church, he shall at his option, either return 

notice, the notice to the person delivered it 'to him, 
or deliver it to some other Minister entitled to officiate therein, 
who shall thereupon cause the notice to be affixed as aforesaid. 
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1'- If it be intended that the marriage shall be solemnized in 
Notice of intended mar- a private dwelling, the Minister of Religion, 

riage in private dwelling. on receiving the notice prescribed ill section 
rz. shall forward it to the Marriage Regisbar of the District, who 
shall affix the same to some conspicuous place in his own office. • 

la. When one of the pesons intending marraige is a minor,* 
Sentling copy of notice to every Minister receiving such notice shaU, 

}larriage .Regis~rar when unless within twenty-four hours after its 
. one party IS a mmor. receipt he returns the same under the pro-

visions of section 13. send by the post Of otherwise a copy of such 
notice to the Marriage Registrar of the district, or. if there be more 
than one Registrar of ~uch oi~trict, to the Senior Marriage 
Registrar. 

16. The Marriage Registrar Of Senior Marriage Registrar, 
Procedure on receipt of as the case may be. on receiving any such 

notice, notice, shall affix it to some conspicuous 
place in his own office, add the latter shall further cause a copy ef 
the said notice to be sent to each of ths other Marriage Registrars 
in the same district, who shall likewise publi~h the same in the 
manner above directed. 

17. Any Minister of Religion consenting or intending to 
Issue of certificate of notice solemnize any such marriage as aforesaid, 

given and declaration madr. shall, on being required so to do by or on 
behalf of the person by whom the notice was given, and upon one 
of the persons intending ma:rl'iage making the declaration herein­

. after required, is!'lue under his hand a certificate of such notice 
having been given and of such declaration having been made: 

PI'OVJCO(). Provided-

(/) that no such certificate shall be issued until the expiration 
of fOllr days after the date of the receipt of the notice by such 
minister; 

(2) that no lawful impediment be shown to his satisfaction why 
such certificate should not issue; and 

(j) that the issue of such certificate has not been forbidden, in 
manner hereinaftert mentioned, by any person authorized in that 
behalf. 

~8. The certificate mentioned in section 17 shall not be issued 
Declaration before issue until one of the persons intending marriage 

pf ~rtifieate. has appeared personally before the Minister 
and made a solemn declaration-

• . . 
~----------------------------

• See Act IX. of 187r, t Rr~ 8. 20. 

S. 1,0 
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(a) that he or she believes that there is not any impedi­
ment of kindred or affinity, or other lawful hindrance, 
to the said marriage, 

and, when either or both of the parties is or are a minor or 
minors, 

(b) that the consent or consents required by law* has or 
have been obtained thereto, or that there is no person 
resident in India having authority to give such con­
sent, as the case may be. 

19. The father, if living, of any minor, or, if the father be 
Consent of father, or dead, the guardian of the person of such 

guardian, or mother. minor, and, in ca"e there be no such guar­
dian, then the mother of "Ilch minor, may give consent to the 
minor's marriage, 

and !>uch consent is hereby rCl]uircd for the same marriage, 
unles'i no person authori7ed to give "lIcT) con<;ent be resident in 
India. 

20. Every person whose consent to a marriage is required 
under section 19 is hereby authorized to 

I'ower to prohibit by prohibit the issue of the certificate by any 
notice issae of certificate, Minister, at any time before the issue of the 
same, by notice in writing to such Minister, subscribed hy the 
person so authoril.ed with his or her name and place of abode and 
position with respect to either of the persons intending marriage,. 
by reason of which he or she is so authorized as aforesaid. 

21. If any such notice be received by such Minister, he 
Procedure on receipt oC shall not issue his certificate, and shall not 

nntice. solemnize the said marriage, until he ha!'; 
examined into the matter of the said prohibition, and is satisfied 
that the person prohibiting the marriage has no lawful authority 
for such prohibition, 

or until the said notice is withdrawn by the person who gave it. 

22. When either of the persons intending marriage is a minor, 

1 f 
.~ • and the Minister is not satisfied that the 

s.ue 0 cer(I .. ~'IIte In f h h 
case of minority.' consent 0 t e person w ose consent to such 

marriage is required by section 19 has been 
obtained, such Minister shall not issue such certificate untit the 
expiration of fourteen days after the receipt by him of the notice 
of marriage. 
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23. When any Native Christian about to be married t~kes 

I r ti l> t t N notice of marriage to a Minster of Religion, 
asue 0 eer nCB rs 0 a· l' Co '6 fi h M' i live Cbrilliall5. or app leS r a <:erti cate rom .sue In S-

ter under' section 17. such Minisl:cr sha,n, 
before issuing the certificate, ascertained whether such Native 
Christian is cognizant of the purport and effect of the said notice 
or certificate, as the case may be, and, if not, shall translate or cause 
to be translated the notice or certificate to such Native Christian 
into some language which he understands. 

24. The certificate to be issused by such Minister shall be 

Form of certificate. 
in the form contained in the second schedule 
thereto annexed. or to the like effect. 

25 After the issue of the certificate by the Minister, marriage 
may be solemnized between the persons 

S"lemnintion ,,( lIlarriage therein described according to such form 

a,lopt ; 
or ceremony as the Minister thinks fit to 

Provided that the marriage be ~olemnized in the presence of at 
least two witnesses besides the Minister. 

26. Whenever a marriage be solemnized within two months 
Certificate void ifmnrri ... gc after the date of the certificate issued by 

not soJcmni<ed within two sllch Minister as afore-said, such certificate 
month.. and all proceedings (if any) thereon shall 
be \'oid. 

~nd no persoll shall proceed to solemnize the said marriage 
until new notice has been given, and a certificate thereof issued 
in manner aforesaid. 

PART IV. 

RI';GISTRATlON OF MARRIAGES SOL~MNIZlm BY 

MINISTERS OF RELIGION. 

2'7. All marriages hereafter solemnized in I ndia between 
!\1l\rriages when to be reo persons one or both of whom professes or 

glstered. profess the Christian religion. except marria-
ges solemnized under Part V. or Part VI. of this Act, shall be 
regiGtered in manner hereinafter prescribed. 

28. Every Clergyman of the Church of England shall keep a 
R.:gi6lrl<tion of marriages regis~er of marriages. and shall register there­

solemniz(>~ by Clergymen in according to the tabular form set forth 
of Chu:ch of f;ngland in'the third schedule hereto annexed, every 
marriage which he solemnizes under this Actl 
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29. Every Clergyman of the Church of England shaUsend 
(Juaterly returns to Alch· four times in every year returns in duplicate, 

deaconry. authenticated by his Signature, of -the entries 
in.the register o( marriages solemnized at any place where be has 
any spiritual charge, to the Registrar of the Archdeaconry to 
which he is subject, or within the limits of which such place is 
situate: 

Such quarterly returns shall contain all the entries of marria­

Contents of returns. 
ges contained in the said register from the 
first day of January to the thirty-first day of 

March. (rom the 6rst day. of A pri! to the thirtieth day o( June, 
from the first day of July to the thirtieth day of September, and 
from the first day of October to the thirty-first day of December 
of each year, re~pectively, alld shall be sent by such Clergyman 
within two weeks from the expiration of each of the quarters above 
specified. 

The said Registrar, upon receiving the said returns, shall send 
one copy thereof to "Registrar. General of Births, Deaths, and 
Marriages."· 

30. Every marriage solemnized by a Clergyman 0; the 
Registration and returns Church of Rome shall be registered by the 

ofmBrriages solemnized by person and according to the from directed 
Clergyman of Church of in that behalf by the Roman Catholic Bishop 
Home. of the Diocese or Vicariate in which such 
marriage is solemnized, 

and such person shall forward quarterly to the "Registrar­
General of Births, Deaths, and Marriages"* returns of the entries 
of all merriages registered by him during the three months next 
preceding, 

Hegislration and rclurn~ 
of marriages solemnized hy 
Clergyman of Church uf 
Scotland. 

31. Every Clergyman of the Church 
of Scotland shall keep a register of 
marriages, 

and shall register therein according to the tabular form set 
forth in third schedule hereto annexed. every marriage which he 
solemnizes under this Act, 

and shall forward quarterly to the "Registrar-General of Birihs. 
Deaths, and Maniages,"* through the Senior Chaplain of the 

• The wOl'd. qu<>led wer~ substituted for th., .... ords "Secretary to the Local 
GoY~rllmellt" by Act (Vi. of ]886), s. 30, cl. (b). As t.o tho eatahlishment of 
Geuer"IJegi.h·y office of Births, Deaths, aDd Ml\rriag~, see Act (VI. of 1886), 
Chap. 11. 
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'.Cb~~h of Scotland, returns similar to those prescribed in section 
29. of all such marriages. 

'32. Every marriage solemnized by any person who. has 
CertNa maniages to be received episcopal ordination, but who is not 

registeted in duplicate. a Clergyman of the Church of England, or 
of the Church of Rome, or by any Minister of Religion licensed 
under this Act to solemnize marriages, shall, immediately after 
solemnization thereof, be registered in duplicate by the person 
solemnizing the same; (that is to say) in a marriage-register book 
to be kept by him tor that purpose, according to the form con­
tained in the fourth schedule herete annexed, and also in a certi­
ficate attached to the marriage-register book as a counterfoi!. 

33. The entry of such marriage in both the certificate and 
marriage-register book ,shall be signed by the 

Entri~s ofsucb marriages person solmnizing the marriage, and also by 
to be SIgned and attested. persons married, and shall be attested by 
two credible witnesses, other than the person solemnizing the 
marriage, present at its solemnization. 

Every such entry shall be made in order from the beginning 
to the end of the book, and the number of the certificate shall 
correspond with that of the entry in the marriage-register book. 

34. The person solemnizing the marriage shall forthwith sepa-
Certificate to be forward- rate the certificate from the marriage-regis­

cd to Marriage I{egistrar, ter book, and send it, within one month from 
copierl. and sent to r;ov- the time of the solemnization, to the Mar­
ernment riage Registrar of the District in which the 
marriage was solemnized, or, if there be more Marriage Registrars 
than one, to the Senior Marriage Registrar, 

who shall cause such certificate to be copied into a book to be 
kept by 'him for that purpose, 

and shall send all the certificates which he bas received during 
the month, with such number and signature or initials added there­
to as are hereinafter required, to the "Registrar-General of Births, 
Deaths, and Marriages."* 

35. Such copies shall be entered in order from the beginning 
Copies of certificates to to the end of the said book, and shall bear 

be entered and numbered. both the uumber of the certificAte as copied 
and also a number to be entered by the 

Marriage Registrar, indicating the number of the entry of the said 
copy in the said book, according to the order in which he receives 
each certificate, 

• 

• The worde quoted were lubetituted for the words "Secretary to the Local 
Governwent" by Act \ VI. of 1836). I 30, oJ, (6). 
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88. The Marr~ag~ R.egistrar shall alto add such last-meR­
tioned number of the entry of the copy iA 
the book to the certific~te. with his signature 
or initials, and shall, at the end of .\>ery 
month, send the same to the "RegWtnr. 

Regiatrar to add numher 
01 entry 10 certificate, and 
send (0 Government. c 

General of Births, Deaths, and Marriages,"* . 

37, When any marriage between Native Christians is sole­
mnized under Part I. or Part J I J. of this Act 

Registration. of ~ar.ri~e& the person solemnizing the same shall, ins-
between Natn'e Chn&uans • , h 'd d 
under Part I. or III. . tead of proceedmg to t e manner provi e 

by sections 28 to 36, both inclusive, register 
the marriage in a separate. register. book, and shall keep it safely 

until it is filled, or, if he leave the district in 
C~I&lody and disposal of which he solemnized the marriabe before the 

register· book. said book is filled, shall make over the same 
to the person succeeding to his duities in the said district. 

\Vhoevcr has the control of the book at the time when it is 
filled, shall send it to the Marriage Registrar of the District, or if 
there be more Marriage Re~istrars, who shall send it to the 
"Regilltrar-GelJeral of Births, Deaths, and Marriages,"* to be kept 
by him with the records of his office. 

l'ART V. 

MJ\l{RIA(iKS SOLEMNIZED BY, OR IN THE PRESEl\CE OF, 

A MARRIACE RE(;JSTRAR. 

38. When a marriage is intended to be solemnized by or in 
l'Oolicc of Illtended mar the presence of, a Marriage Registrar, one of 

IIdge hefore \Iarrill!:c Re· thl; parties to such marriage shall give notice 
glStrar. in writing. in the from contained in lhe first 
schedule hereto annexed, or to the like effect, to any Marriage Re­
gistrar of the District within which the parties have dwelt, 

or, if the parties dwell in different districts, shall give the like 
notice to a Marriage Registrar of each district, 

and shall state therein the name and surname, and the profes­
sion or condition, of each of the parties intending, the dwelling· 
place of each of them, the time during which each has dwelt therec

• 

in, and the place at which the marriage is to be solemnized : 

Provided that, if either party has dwelt in the place stated in 
the notice for more than one month, it may be stated therein that 
he or she has dwelt there One month and upwards, 

if Tlut word" quoted weI'" 8Jnbe~ituted for \ho warde "Secretary to tho Local 
Uovurllmeut" by Act (VI of 1886). s. 30, cl. (b). 



.. E,ery M~~. &sgistl'U' .... U, on receivinf§- any .such 
"', .:: '. :, .' notice; cause a copy thereof to be affiXed in 
~Ioil ofnoLu:e.. some conpkubus place in his office. 

Wtten one o{ the parties intCmding aa.arrlage is a minor, every 
Marriage R~gistrar snaIl, within ~~nty-fout'hours after the rec~pt 
by him of tile .notice of such-~ .. gc. send. by-post or otherwlge. 
a copy of such notice to each of the other Marriage Registrars 
(if any) in the same district, who shall li~ewise affix the copy in 
some conspicu~us place in his own office. 

Notice to be filed and 40. The Marriage Registrar shall file all 
COP:( entered in }fa;riage such notices, and keep them with the records 
Notice Book. of his office. 

and shall also forthwith enter a true copy of all such notices in 
a book to be furnished to him for that purpose by the Local 
Government. ann to be caIled the "Marriage Notice Book ;" 

and the Marriage Nvtice Book shall be open at all reasonable 
times. with0ut fee, to all person dec;irol1s of in~pecting the same. 

41. I f the party by whom the notice was given reque!i.ts the 
,. '" Marriage Registrar to issue the certificate 

1I~,j';'~I~~t~~~e~otlcc given. nex~ hereinafter mentio~ed, and if one of the 
partIes intending marrIage has made oath 

as hereipafter required, the Marriage Registrar shall issue under 
his hand a. certificate of such notice having been given. and of 
sllch oath having been made: 

Proviso. 

that no lawful impediment be shown to his satisfaction why 
such certificate should not issue; 

that the issue of such certificate has not been forbidden. in 
manner thereinafter mentioned. by any person authorized in that 
behalf by this Act; 

that four clays after the receipt of the notice have expired, and 
further, 

that where, by such oath, it up pears that one of the parties 
intending marriage is a minor, fourteen days after the entry of 
such notice have expired. 

... 4a. The certificate mentioned in section 41 shall not be issued 
Oath before issue of cer' by any Marri~e Registrar, until one of the 

tificate. parties intendtng marriage appears per-
sonally before such Ma'1iage Registrar, and makes oath* 

• . -~ ..... ----- .... ---~-... -...... ----.--------- ~-,~"--- ~ ~.~---- ----- -. ~ ---'------.~ 
Aee Act X (If 18P7. fI, 3, oJ. (36). 



(II): .~. he Qt she bolieves that there' is no~ any imp.«Ji.,t ~:, 
kin'dftd ,<>r affinity, or·other lawful hindranoe, to t4e saidm •• ;:, 
and 

, (/I) thel.t both the"parties have, or (where they ha~edwe1t in ~ 
districts of different Marriage Regi~rars) that the party makU'1g 
!luch oath has, had their, his, or her usual place of abod~ within the 
district of stich Marriage RegiSirar, 

and, wherebither or each of the parties is a minor, 

~c) that the consent or consents to such marriage required by 
law has or have been obtained thereto, that there is no person 
resident in India anthorized to give such consent, as the case 
may be. 

48. When one of the parties intending marriage is a minor, 
Petition to lltgh Court 10 and both such parties are at the time re­

order certificate in le~5 !lident in any of ,the towns of Calcutta, 
than fourteen days, Madras, and Bombay, and are desirous of 
being married in less than fourteen days after the entry of such 
notice': ~" aforesaid, Lhey may apply hy petition to a judge of the 
High'Court, fol' an order upon the Marriage Registrar to whom 
the notice of marriage has been given, directing him to issue his 
certificate before the expiration of the said fourteen days required 
by section 4J. 

And 011 !lufficient calise being shown, the said judge may'. in 
his discretion, make an order upon !luch 

('r<ler Ull pdIliun. Marriage Registrar, directing him to issue 
his certificate at an\' time to be mentioned 

in the said order before the expiration of the fourteen days so 
required. 

And the said Marriage Registrar, on receipt of the !lai J order, 
shall i~sue his certificate in accordance therewith. 

CUIlRent or fatlle. u. !!uar, 
dian. . 

44. The provisions of section 19 apply 
to every marriage under this Part, either of 
the parties to which is a minor ; 

and any person whose consent to such marriage would be re­
quired there-under may enter a protest 

i'Al'les[ agaill~t i<,ue of against the issue of the Marriage Registrar's 
of celliticate. -certificate, by writillJ;, at any time before 
the issue of such certificate, the word 'forbidden" opposite to the 
entry of the notice of such intended marriage in the Marriage 
Notice Book, and by subscribing thereto }';jg or her name and r1ace 
of abode, and his or her position with resp:x:t to either 0 the 
parties, by reason of which he or she is so authorized, 
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