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'J;»It.EF ACE. 

In this book I have iried to meet the criticism of the· 
<.;ongress-League Scheme, contained' in the "Report 
on lndian Constitutional Reforms", from the stand-pail'lt 
of Co~titutional Law and Political Science. ' 

In Plitt I., I have dealt with .he principles of con­
stituttbnal development in the British Colonies. (have 
also shown that the form of government in the major 

provinces of Inuia, corresponds to that of the highest 
class of ,British Crown Colonies and that further de­
velopment can only be in the line of ~he constitution of 

the self-governing colonies. 
In Part II, 1 have dealt with the objections to the 

main principles gf the C. L. Scheme which demands 
an elected legislature having Ii) Power over finllnce, 
(2)~ Pow~r over legislation subject to veto, anu (3) some 
direct control over administration through resolutions 
binding on the executive. According to the official 
critics these proposals are without any precedent, un­
wW'kable in practice, and unsound in principle. I have 
demonstrated that the main principles of the C. L. 
Scheme were embodied in the constitution of England 
up to 1832, and of the self-governing colonies up tv 
1846; and that even to-day they form the ground-work of 
the constitutions of the British Crown Colonies of the.. 
highest class, of the United States and of the Germ~ 
Empire. I have also dealt with the question from th~ 
stand-point of Political Science and demonstratt:'d' tha~ 
these principles are the foundation for a prop~r system 

of control over administration, which is to be found in 
every system Of representaHve governmel't 



( Ii ) 

-In Part III, I havedeatt with the proposal of the 
C. L. Scheme for eJection of balf. the members of the 
executive councils by elected members of the legislature. 
Tbe official critics have characterised this proposal as 
unsound, unwOf'kable and without precedent. have 
demonstrated that the executive is constitu1J,d on this 
principle of election in the provinces of South i.tHca, 
and in Switzerland, where this system has produced the 
best possible results. I have further demo~strated that 
this proposal of the C. J... Scheme falls far short of a 
demand for responsible ministry and only constitutes 
the first step towards responsible government; and that 
it is thus a natural method of progressive realisation of 
responsible government which is promised to us in the 
Palliamentary announcement of August 20. 

In Part IV, 1 have dealt with the objections to the 
immediate grant of representative government to India, 
based upon the special conditions of Indiall Society. 
According to the official critics I ndia is not yet fit for 
self-government as the percentages of urban, industrial 
or literate population, are very small, and as Indian 
Society is divided by races, creeds and castes. I have 
demonstrated that even though some of these objections 
may be based upon facts,. the picture is over-drawn 
and erroneous in many particulars. ! have shown that 
t~e ideal conditions can not be realised in far less than 
\JOe thousand years, at the present rate of progress in .. 
Indif .. -; that representative government is a necessity for 
!emoving these evils, and not a mere luxury to be 
enjoyed by highly advanced communities i and that it 
was only tbrQugh reoresentative ~overnment. that other 
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<countflies sllffering from like evils advanced to their 
present condition. By way of illustration, I have des­
,cribed in the last two chapters. the social conditions in 
A~erica on the eve of her independence, and in Canada' 
.at the--'me of the grant of self-government. 

If m, arguments be found faulty or my method of 
treatl1lent, imperfect. my apology is that I have tritd to 
present the case of India from a new point of view, 
naUJely, that of Comparative Politics, which, so far as I am 
aware, has not yet been adopteQ in any wor'k dealing with 
the political problems of I ndia. If this humble work, 
however imperfect it may be, stimulates the enquiry of 
my countrymen in this new direction and leads them to 
study the problems of I ndia from the point of view of 
Comparative Politics, I shall consider my labours amply 
re~hl. . 

) n conclusion I must apologise to my indulgent 
readers for two other things in connection with' this 
book. I formed the project of publishing this work, onJy 
towards the end of last J ul)1, and then again I wanted 
to bring it out before thp. special session of the Congress. 
Owing to the shortness of available time, I had to 
finish both the w~jtjng and the printing hurriedly. I 
bad not therefore the time to improve eitber the 
la~guage or the get-up of the book. This is my onl}: 
excuse for the imperfections of language and typK­
graphical mistakes in the book, which ] now plac. 
before the public. 

Bhowanipur, Calcutta, .~ 

J
t PRORASH CHANDRA MAZUMDAR. 

24th, August, 1918. 
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,A'i)EF,ENCE OF 
T~ CON(iRES 'S~tEAGUE SCHEME . 

.. \ .( 

(A STUlJY7N.(;OIUPARATn'E l'OLlTl9S). 

PART t. 
General Principles of British Ooloniai' Polier. 

CHAPTER 1. 

INTRODUCTORY. 

The Resolution on the Reform Scheme which has 
now become well-known' as' the Congress-League Scheme. 
wa~ddopted by the Indian National tongress Jnd the , 
.-111-India Moslem League in 19.6. Both these bodies 
fe-affirmed their adherence to the scheme in their next 
'sessions held in 1917. It was proclaimed in no un­
certain terms from the platforms of both th~e assem­
blies that ,~he scheme embodied the irreducible mitli-, -', 
mum of our present demand in the direction of complete 
*If-&,overnment. This view also finds expression in the 
resolution of the Congress which affirms "That this 
Congress demands that a definite step should be taken 

' towards Self-Government by granting the reforms conJ 

tained in the scheme &c." 

The importance and the authoritative nature of-the 
Congress-League Scheme are also admitted by the 
authors of the official scheme, and we find the tollowing 
remarks in their Report. " This was the )atest. most 
authoritative presentation of the claims of- the lead~~ 



.Ilidianpotitic.al Q~isations ;-and;'as such It \Vas the 
first to require attention ... in the course <>four tnqulty. 
,We Coundthat it commanded so l~rge a measure of sup­
'port ~h~t we are entitled to regard it as disPr'ug . of 
~ar1ierconstitutional essays on somewhat sim~ar lines." 

The Report in Chapter VII. deals with the Ccli1g;ess­
. League Scheme and sets forth the ~ections which the 
authors of the official schemeJeei to some onts features 

.' and why, though they make suggestion~ 'similar to other 
features of it, tbe principles on which its main proposals 
are based, seem to them essentially unsound. 

Now then there are two schemes before the country, 
the popular scheme frame~ by the two most rep.tesenta­
tive pblitical or~anisations of the country and "' the 
official scheme drawn up by the two highest , Govern­
ment officials connected with I ndia. The ' popular 
scheme i!i condemned on the ground that its majll 
proposal~ are based on principles essentially unsound 
and the people are asked to accept the officiaLscheme in 
its stead. Common sense and a sense of common decen ­
cy demand that to be logical and consistent, and tb 
show any sense of self-respect, the people of this ~oun­
try must first satisfy themselves that the scheme put 
'for\vard by their representatives, is really unsound on' 
'principles, before they can.think of ignoring their own 
scileo;le and of accepting the official scheme; and it is 
therefore 'Of the utmost importance Ihat the official 
~riticisll1 of our scheme should be carefully analysed 
before we can decide to give it up and accept the offi-

e ' ~ 

cial scheme.-



Any seheme of Administrative reform can onlY •• ~ 
properly judged by the standard of the generalprin. 
ciples of political Science and Constitution'al Law, based 
upon'"", ~mparative study of the constitutions and. 
administrative systetns of modern progressive stat~s. 

Bu.there may be special conditi(lns, limiting the 
application of these general principles in respect of any 
particular country. We propose, therefore, in the first 
place, to judge the merits of the C. L. Scheme and its· 
official criticism by the standard of general principles', 
and in the second place, to examine any special condi­
-tions limiting the application of these get~eral prin~ 
dples. 

Now let us try to determine some of the most impor­
tant general principles of Constitutional La \'4> or practice 
governing the relations between the United Kingdom 
and the other units of the BritISh Empire. As the 
general public in this country is not familiar with these 
constitutional principles, and as any intelligant criticism 
of con stilutiona I reforms involves the application of 
these principles, it becomes necessary to deal with them 
in some detail here. 

CHAP'rER II. 

IMPERIAL CONSTITUTION OF THE BRITISH EMPIRE. 

Viewed from the stand-point of Political Science t/~e 
impe~ial constitution of the British Empire may be 
analy~ed asl follows. 



\ ,'4. r: 

AU the dift'eren:t ,units 'o( t1i-e' BritishEmpire form. 
one State, beif,lg suhjectto one sovereign authority. ' The 
organis&tiortof the State which exercises its; sovereign 
~power is the House of Commons in'England,be,r-cmse it 
1.s JbeHouse of Commons which in eX'trtm~ cases 
ca,noverride the vetoing powers of the House ofc:, Lords 
an<l of the Crown. Therefore the ~vereign authority 
,of this State is limited to and exercised by the voters 
who can elect representatives to the British House of 
Commons, and is thus confined to the people of Great 
;Brita(n and Ireland. The constitution of the British 
Empire asa State, therefore, is oligarchic, although the 
c~l11stitution of Great Britain itself is highly democ­
ratic. I,. Every modern progressive state is tending to· 
wards a democratic basis, and the present organisttion 
of the Briti~h Empire as a state is unstable · and tran­
sitional and must undergo a radical change in thistes­
pect. The ultimate solution will perhaps be found in 
the federa1isation of the Empire as a State. 

The United Kingdom, as the sovereign part of the 
State of the British Empire, Il:lW exercises, in theory, 
full control both in internal and external affairs of 
all other units of the Empire, called dominions or 
possessions, about 5 t in number, comprising over 
11,400,000' square miles of territory, and a population 
of ·over 410,000,000. These dominions are divided into 
two classes owing to the legal detinition of the terms 
"Colony" and "Pos~ession:' A British . "Possession" is 
defined by the ' Interpretation Act of 1889 as being 
allY part of·His Majesty's dominions outside theVnited 
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Kingdom which forms a separatecommunjty. ,T~e 

term "Colony," according to the same Act, means' any 
part ,of the ' British dominions exclusive of the British 
islands;%>mprising the United Kingdom, the Channel 
Islands an'! the Isle of Man and of British India. We' 
thus get a geographical division of British possessions 
outside of the United Kingdom into two main classes 
(I) Colonies, (2) Possessions other than colonies, 
namely, the Channel Islands, the Isle of Man and 
British India. 

CHA PTER III. 

SPECIAL RELATIO'NS BETWEE,N THE UNITED KINGDOM. 

AND THE SELF-GOVERNING COLONIES. 

Most of the British possessions being included under 
the class of Colonies, it is only natural that the consti­
tutional relations between the United Kingdom and 
the possessions, and the different constitutional types 
of government evolved by the politicAl experience of 
Britain, can best be studied in connection with the 
colonies. 

(a) Classijicatz'on of Colonies. 

Sir William Anson in his treatise on the "Law and 
Custom of the ConstitutiOn" adopts the following 
classification of the colonies of Great Britain based 
upon the different modes of GovernnTent obtaining" in 
them. 

01as8 I. Colonies in which the legislative power is 
vested ina Governd~ alone, while the eXe&ut~v'; power 



is also exercised by fUm either alone 'ormconjurictii)n' 
with an ExecutiveCouncit, the members oCwhich are 
rl.0minated' by' the Crown e.g, Gibraltar, Libu&l, St. 
Helena. ' 

01ao U. 'Colonies in which the legislative po\ver 
is vested in a Governor and a nominated Legislative 
poundl and the executive power lies with the Governor 
and a mominated Council. e. g. the " Gold Coast, 
Seychelles, Trinidad and Tobago. 

01as8 III. Colonies' in which the legislature contains 
a Representative Assembly, all or ,a majority of whose 
members are popularly elected, whpe the exc::cutive 
consists oi the Governor (lnd a nominated Executive 
Councilor Committee e.g. Barbados, Bermuda, Bt'itish 
Guina, Cyprus &c. 

01as8 IV. Self-Governing Colonies, that is, colonies 
possessing responsible government e.g. Australia, Canada; 
South Africa, New Zeland and New Foundland. 

(6) Splcial features in the Government oj self-governing 
Colonies. 

(I). The position of the Executive. "A colony 
reaches the highest stage of development when it 

becomes selt-governing. The essential ' difference 
'" between self-governing colonies and all others is' in 

the '~sition of th~ Executive. In the Arst three classes 
of colonies all the members of the Executive council 
,are appointed by tbe Crown, and bold oflice during 
its ,pleasure. In self-governing colonies ofclass l [V. 
possessing, what is canedRespon9ibleGoverl'lme.nt~he 
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-Governor isetnpowered by 'his intructions to,~ppoint 
and remove Members of the Executive Counc!~"it 
bebt~: lI."de;slood that Councillors who haw lostt4tt 
cOlljideRfl! of the local legislature will tender tl"tr • resi~,,'tioll1to the Governor Dr disconHnue the p,.actical 
ezercisl'o! their fU1Ictions In analfJgy witlt. the t4soge 
prevat"ling in the United Kingdom';" [n other words •. 
the Executive in self-governing colonies is,according 
to constitutional usage, if not according to strict law, 
appointed and dismissed by the Legislature. The execu­
tive power is vested in the Governor, but is exercised by 
the ministe~s who depend upon the vote of the m.ajority 
of the popularly-elected assembly and are responsible 
to it i.e. liable to lose office if they cannot retain its . ' 

-confidence." ' 

(2). The Governor . .:..-"The only officer appointed 
by the Home Government in self-governing colonies 
is the Governor, or Governor-General, and any parti­
cular, person will not be intruded as such upon a self. 
governing Colony if it objects to him. Thus Queens­
land refused to accept Sir Henry Blake as Governor 
in 1888, and he was in consequence made governor of. 
Jamaica." 

There are various extreme views about the consti~ 

tutional position of .the Governor. The following is a 
moderate estimate in accordance with the view of a 
great authority on the subject, Sir Henry Je~kyns: 
"We ha\'e to distinguish the Governor in ~is twq 
.capacities, (I) as an imperial officer and (2) as a., local 
office~. In imperial matters,' such as grintin{pardoll 



incases wherl!it miiht-affcct' the empi16e, or any c()ulttry 
b:e,yond the colony" by bJtting go a.da~gerous. criminal, 
or, in assenting to measures affec~ng imPerial treaties. 
the Governor, although in constitutional practiczlO0und 
t.Qctmsult his m~~isters, need not follow t\'eir advice. 
But in purely local,~~atters he ought almost inv().riabty 
to foilow the advice of his M;.istry. They, and not 
he, are responsible in such cases. He must not act 
contrary to law, as by assenting to, a bill which it ~6 
beyond the powers of the colonia.llegis\ature to ' pass. 
But generally speaking, he is in the bands of his 
ministers, and this is growing more and more to be the! 
constitutional practice, extending even to imperial 
matters. Thus in Canada at the present day, the 
Governor-General never vetoes a bill," 

, (3). Powers of Ohanging the Oonstitution:-An 
important feature in the legislative power of self-· 
governing colonies is that generally speaking' their 
legislatures have the power of changing their cOnsti­
tutions,' though in the case of some colonies this power 
does not exist. The Colonial Laws Validity Act, 1865. 
an Act which Professor Dicey calls "the Charter of 
Colonial Legislative Independence" provides in section 

,5. that "every representative legislature shall, in respect 
·fo the Colony under its jurisdiction, have, and be 
c' , . . 

cd.eemed at all times to have had, full powers to make 
la~sorespecting the constitution, powers, and procedure 
of such legislature; provided that such laws shan 
Have~en passed in such .manner and form as may from 
timC".to.- time be required by any Act of Parliament, 



Letters Pate,nt, Order in Council, or coloniatlaw . f<>(,i:: 
the time being.inforcein,the said colony." 'Accotdi~,ft ,:: 

to section ' 'r.a '''representative legislature meansa~}'/"~: 
colo~ legislature which comprises a legislativeQod~.:!" 
of which, one-half is' elect\:d by inhabitants of th*'," ': 
colon .. " .. . ~ 

The above summary ab?ut tJie organisation of the,' 
British Empire and the constitution pf the different ', 
classes of units has been principally taken from , 
"Government of Greater Britain" by Trotter and "llritislt ' 
Rule and Jurisdiction bayond the Seas" by Sir Henry , 
Jenkyns. 

CHAPTER IV. 

CO)STITVTIONAL POSITION OF INDIA COMPARED WITH 

THAT OF SELF-GOVERNING COLONIES. 
c 

In Chapter I I. we have studied the general oi-gaoi· · 
sation 0' of the, British l!mpil'e dh'ided into the U oited 
Kingdom as 'possessing the sovereign power. and the 
other units treated as her dominions. 

"In Chapter fI I, we have examined the classification 
of the ~oloni~s of the empire, based upon the !nodes. of 
government obtaining in them, and the special relations 
between these and the sovereign unit, modifying th" 
general relations in some respects, In the light .r 
the above studies we must next examine' the constitu' 
tional position of India as it is, before we prOCeed to 
discuss the scheme of reform, the object of mhich ii 
to make substafi&lal improvement in its preseot~e ·o( 
~Q~ernmenttowards a responsible form. 



It will ~remem~tect tb·ai excepting' brltfsh India 
and some s'mallislands, the Isle of Man,and' tht Channel 
fis'lands,wh,ich are ofmin6r importit1')ce, all the ot,het 

. ~ritfsh dominions are styled colonies. 1n these qJlonies 
\w~find various types of gd'vernment. representing the 
'variou's stases towards the highest (orm of respGsible 

' .... 
'~Vernment, evolved by the political experience of 
Britain. 

These various types of government have been classi­
fied into four ~lasses by Sir William 1\n,son. In Class 
,I. we find no legislative council and no executive council 
'-inman), cases, the legislative and executive powers 
,being vested in the Govtrnor alone. In Class I I, we 

find a nominated legislative council and a nomin'l~ed 
Executive Council. In Class III, we find a Repre­
sentative legislature with an, elected majority and ' a 
nominated Executive Council. In Class IV, we find 
responsible government with a representative legislature 
and an Executive councilor cabinet of ministers 
practically appointed and dismissed by the Legislature . .. 

Now, if we compare the existing form of Government 
in hldia with the above, we at once find that the form 
of the provincial Government in some of the major 

!I"rovinces corresponds to that of Class rIC, whereas the 
pirm of the In.dia (.7overnment corresponds to that-ot 
'ChlS~ LIl, inore that of Class [I. in as much the Legis­
lature consists of elected members who are not in ·a 
enajorit¥ Ifwe examine the a~e classification. we find 

. flf~atIndia in the course 'Of her f't)1iticaJ evol.U,1;.idn 
ort4fr Btitis}l, rule, has during the lastt(')C)' i~*S. 
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-successively . passed through the first and seeoml sta~ 
and parts of it througb thethird stage also. 

If there is to be any genuine and substantial a.dva. 
,upofl_the present form' of Government in-lndia, .~'~ 
light of the particular Political experiem;e uf the BritiSh' 
Em~re, that can only J,e achieved by raising it to tb~ ,! 

level of Class IV -self-governink Colonies. Why should 
-the result of political exp'!rience gained through> 
centuries by the first Democracy in the Modern World" 
be d~lied to India alone of all her important dominions ? 

Let us examine the announcement of August 20.~ 
which lays down the policy of British rule iri . lndia:~ 
to be progressive realisation of responsible ,Goverp-, 
",:nt, in the light of the above classification. In tfiefir~·­
place, we find that what is promised to India is .. sub­
stantial steps in the direction of responsible governrnel1t 
·to be taken as soon as possible." That is to say. India 
is to be advanced from Class III to Class IV by gradual 
steps only, a first :mbstantial step being taken im­
mediately. J 11 this respect the stages of political 
evolution observed in the cases of self-governing 
colonies have been denied to [ndja. There is no instance 
in British Colonial History in which responsiblegoven­
ment was g.'anted to any colony of Class I II .in 
'progressive stages like that proposed in the caseeo(, 
India. 

In the next place, accepting the annoucement $3 • 'the basis of any scheme of refbrm, we are 'entitled"o 
'expect that it sbould contain measures m~ing' , . 

suf?stantialldval1ce upon the present 4rtate ~r*i. 



iJrtdto\vards a responsible {orm ofgovernmeQt1 With 
i~nce to the above classification we may say tha.t 
:lndia at 'present occupies a position in cta1s HI 
~d that under the announcement it is to be ady!nced 
to Class IV by sUbstantial steps. Therefore k (onows 
that the substantial steps leading India from ClasA) I It 
t'o Class IV must be marked by some ... f the essential 
features of the Government of Clause IV. . 

In discussing the special features of the self-govern-
iog colonies we have seen that the essential diff!lt'ence 
~ween these and all others is in the position of the 
e"ecu~ive, or in other words, in the peculiar relation 
between the legislature and tbe executive, This rela­
tion ritay be summed up as' the responsibility of ~e 
beads of the executive departments or ministers to the 
elected assembly. If we analyse the growth of the 
legislature, we find that it 'begins as a nominated body 
;0 Class 11. At this stage its only power lies in influ­
encing the course of administl'ation by criticism and 
expression of opinion which the executive head is not 
bound to 'accept. In class III, we find the legislature 
developed into' a representative assembly with increased 
powers. In the first place, it gives the final shape to the 
lars relating to all matters which do not affect, imperial 
in\el'ests, In the second place, "The budget has usually 
t3 be approved by the Representative Assembly." (See 
lratter. ""Government of Greater Britain" page 5l). At 
~9 stage.Jhe legislature does not possess any direct 
,c:onttal fJver the executive, except "an indirect c<:-ntrol 
~h.1OlQh fi:sp'0\Ver over legislation and over budg~t. 
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Until 1846, no British Colony had passed ... ~ 
sta~ ()f government, as the following extract ftOll.l 
"British Rule and J urisqiction beyond the Seas" b~ Sit 
Hf."it~ ] enkyns will show :-

"Unwl 1846, no colony was a self-governing Coki~ 
witt. responsible Government, though at that th1'i~·; 
the majority of the Colonies had legislatures with an 
·e!ec:tive assembly' having taxing powers; but in . all, 
the executive administration was carried 011 by a' Gov .. 
ernor with the aid of a· council, the members of whicll 
were nominated by and responsible to him alone." 

"A colony reaches the highest ~tage of develoP:' 
ment when it becomes self-governing." The author 
quoted above, explains the significance of this proposi .. . . 
tion as follows :-

"Such a colrmy has more than representative govern';' 
ment. Its characteristic feature is not merely control 
of local taxation and an influence over legislation ex­
-ercised by a popularly-elected chamber .. Such a colony 
nas also responsible government z". e., the he,ads of ad. 
ministrative departments form a ministry which COllti­

nues in office so long as it commands the confidenQt·of 
tl}e legislature." 

It will be seen from the above that the development 
·of a government into a higher type is associated withttbe • growth of the legislature. The legislature is fir~t <!evelop. 
ed intC"l a representative assembly with powers over 
legislation and budget and lastly gains the power rJer 
the executive when the latter is made respons1bl,. 1:oit. 

Now, if we:,Qw1y' these principles of .deverop~l1.in 
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~r:tase of ;co~cm'ies ' ~ cttre 'il!~t~ohditibQ , nf i dJia. 
~,findtQat thelineOC development shoprd~. tbis 
ij~~ly, in the ca!le of those. provinces whiCh hate got 
. ' il1~ted 'legislative councils, the legislatures shouW "be 
',' .. ~ .• ' representative by increasing the pr,opo,tibn of 
~1ectc:d members to at least half the total number~s. 
tbeGovernment of India also belongs .t2, t~is tyfe, the 
.nte improvement should be introduced in it.Second­
Iy. a's the control over the budget ,is ';ssocia~ed with all 
representative assemblies in the colonies of Class I[ I this· 
ilQwer should alliO be extended to the representative 
Indian legislatures. Thirdly, according to the principle 
pf progressive realisation of responsible government in 
the provinces with existing ~epresentative assemQHes, 
substantial -steps towards the goal should be taken n)r 

making the executive responsible to the legislatures to 
some extent, in some shape, 

, We logically arrive at the' above conclusions from 
a study of the principles applied in the case of colonies. 
Two things are quite clear from the above analytical 
study. Ftht, that the power over budget is associated 
witl1.-,. representative assembly of Class II I, and that 
it;sa power which precedes the grant of responsible 
,<\:yefnment. Second, that the essential feature of n!s­
P:qPllible government is ,the power of the legislature for 
;i:fl practi~al purposes to appoint and remove the heads 
~f the executive departments. 

, «,' HavinLJ." now determined the general prinlZiples un­
derlyiri~ne relation between the United KingdomnQd 
~. ~es"siorn;.al1d also the genera~ principles ac:cord-



ingtQ wbich tbe forms of gOvernments in the'~rniri~ 
have been developed in.the past, and wliicbshQlJld't ~ 
applied to the case of India also, we can now proc:~';~~ 
exa:1b.ine the reform schemes placed before thecou~~ 

~ . ' .. ,.", 

in the l~ht of tbe above principles. 

PART II. 

Objections to the main principles of the O. L. Scheme 

The main objections of principle to the C. L. Scheme 
according to the authors of the official scheme relate to • 

I. Power of the legislature over Finance. 

II. Power of the legislature over legislation. 

-I I 1. Power of the legislature over the executive 
\ 

through Resolutions. 

CHAPTER V. 

FINANCIAL POWERS OF THE LEGISLATURES; 

(a) The Objections. 

In paragraph 165 of the Report 'we read: .. Where 
we next find ourselves at variance with the drau.gbtS . ." 
men of the scheme j~ in their claim to control complete,,: 
Iy the provincial- finances. It may be that co~slitu~ 

tional practice elsewhere has not been fully appr~d.; 
In England it is a well-established rule that the Gov~rq; .. 
ment only can propose ,fresh expenditure; no <i\tnet'ld!:. 
ment can be moved to increase a grantor ~ltfi'tIJ 
destination ...... But we need hardly lay stress~l matters 
of form wben t,bere is' an objection of princip'e.Final;l'C~ 



ts:~ vehicle ' of,Govpntci~.i*~.f't1rt\esstt\e ?:~~~~*~ 
Qin;:;iiist 'mQney for Itsneods' and lay it · outi~ ,Jt\pleases. 
f~~;c:lnllotcontinue responsible for the admini~trati<:'n­
~; powettorefuse vote, or to refuse to gra()nt:tht: 
~~tces '. required for it paralyses the GovQ'mment's 
~t1ds.; · In the hands of a legislature which cht'oses 

;~ts' ,own executive, such power is naturahand appropriate 
, :,~, •• •. Bilt so long as the executive remains nominated 
.md 'irremovable, it m'Jst be in ' a position tp ' secure the 
~ooey ' necessary for its essential purposes. The Con­
~ress-League proposal is compatible with parliamt:ntar}' 
"Government, but fundamentally incompatible with an 
:exec::utive which retains alJyresponsibility towards the 
. Secretary of State and Parliament. I n this respect 
therefDre it is inconsistent with itself." 

The objections under this head therefore are two­
fold ;-, 

(1) According to constitutional practice the British 
.Parliament does 110t propose any fresh expenditure or 
increase any grant in connection with the budget. 

(2) Complete coritrol of the legislature over the 
i!budget is inconsistent with the existence of an irremov­
,a,bleexecutive and paralyses its, activities, or in other 

'.w~tds, the cumbination ofirremovaf'>le executive with 
ia~i(llective assembly having real control over finance is 
~dsot1nd i~l principle. 

\: Th~ fi~st objection is entirely fallacious. The ,British 
iatinet is Mmposed of the leaders , of the party ·' if) 
majori~y~lh the l-!0use of Commons and remains in 
potJerl so 'long -as the party can retain its majority. 
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W~ ~tne mInisters 'are -the leaders 'oC an ol'gfti5ef:i 
pa:rtj'-(o;mfil~ tbe majority ill the 'House. itis·ye~ 
<iiffic~lt -to','Conceive how und~r ,normal conditions~ 
Hou~eitan pass any proposal mnkmg any fresh exptt\~ 

diture or fhcreasing any grant against- the wishes ofUJe, 
·Go~e'nment. III reality, all items of the budget prell .. 
posed by the cabinet are passed by the majority _in tbe 
House ' supporting the ministry. Therefore in ignoring 
this forbearance of the House to interfere with the 
budget. which h only apparent but not real, the authors 
of the C. L. Scheme, certainly, have not betrayed any 
ignorance. or want of appreciation of the c!lnstitutional -, 
practice in England . 

• The second objection raises a very fundamental prin~ 
cip\e of constitutional history and practice. Let us see 
how far this objection is supported by history and cons­
titutional practice. We have to separately consider two 
elements first, the growth of the power of the legislature ­
over finance, and <;econd,ly, the growth of the form ' of -__ 
responsible Government or m,inistry removable by th~ 
legislature. ._ 

From a study of these two questions we shall stle 
the historical relation between the power of Parliameilt 
overfill~oce and its power of appointing or removill~ 
ministry. , -

,{5) Growl" of the P(Jwer of P at'liament over Ft"ita",e. 

Let us turn to the history of the Mother o( Parlia-; 
ments. ·· the British .Parliament, which has ~erv~astbe 
model for all the r~?reseUtative a$semb1ies~f thf!'\wt¥lil 
i.tl moderh times. -, We find . that the routldati-ou. ~, 

,., 2 
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~'~Uamentary Jire ~s est.lJ)tished by _ tHe Gt~t : Cbart~~~' 
"9fi2IS. which provided that,«no scutage or aid;shall be 
;'o~~in our realm save by the comttioncouncil qJ the' 
real$ll.'·'After several centuries of struggle. ip, l64l 

agJin the Long Parliament reaffirmed this iflalienable 
tight of the people by passing a statut;. "dedarin~ the 
ancient right of the people that no -taxes should be 
levied without the' con!>ent of the - Parliament." It was 
the vindication of this great principle that led to the 
Great Civil War. Lastly, "Parliament finally regained 
control over it in 1689 after the Revolution, when the 
first Act of the new legislature was to restrict the _ grant 
of the royal revenue to a term of four years" It was 
this Act of the Parliament which elicited the bitter 
remark of King William J I I : 

(~ , 

"The gentlemen of England trusted King James 
who' was an enemy of their religion and their laws. 
and they will not trust me, by whom their religion and 
their laws have been preserved." (See" A Short History 
of the English People" by Green, pp. 129. 538,689). 

Up to the above stage in the history of the British 
Parliament, it had not acquired the power of appointing 
and removing a ministry. 

(c) Growth of Respons£bility of Mz'n£stry to 
P a" I ia '" ent. 

, ·Let us next consider the growth of the . form -of 
responc;ible Government. The following quotation from 

, ' 
LO~,dI's "Governments and ~a~ies in Contfnental 

, EFope II Vol. I, page 3. bears directly on the points: 
"By _ <Iegrees the Hpuse of Commons acquired the 
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;igbt of. origin~tingaJ) biIJs for ralsmg orspeOdin; 
money and - lienee its support , bec~me essential to tbe 
Crown. But its members were independent, and on il.e­
\vhole ?~s open to Court jnflu~nce than the peers. J;bey 
felt un~er Ito obligation to support the policy of th~ 
Gover~ent, or to vote an appropriation, unless they ' 
understood an~ . approved the purpose for which it was 
to be used; and King William I I I, during bis WilrS with 
France, found them by no means as easy to manage as 
he could wish. Hitherto his ministers had been selected 
from b9th p:trties, and hence were not in harmony with 
each other and were unable to exert an effective influ­
ence in Parliament; but betweel) 1693 and I6¢ he 
dismissed the, Tories, and confided all the great offices 
of s'tate to the Whigs, who had a majority in ,the 
Commons ...... This was the origin of the practice of 
selecting ministers from the leaders of the majority in 
Parliament, a practice whh:h at a latter time crystalised 
into a principle of the British Constitution:' 

The following extracl from Burgess on "Political. 
Science and Comparative Constitutional Law" Vol. II. 
pp. 211·212, throws further light on the subject: 

.. King William I {l led the way to the solution of 
the question when he took his ministers from among 
the dominant party in the Parliament. His intention 
in having the Crown represented in the Parliament by 
mini~ters who were the lea"ders of the majority, at least 
in the House of Conu:nons~ was undoubtedly to, gain a 
strong bold ' upon the Parliament and secure amo..e 
ready and generous :vote of supply to the Cr«lwn. "What 

' be really did was much-more than this: it was 'to l~ 
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~: , gr~:)Und. w.()~~botb foi , the responsibif~)' <of the 
itinistry or . Cahiilet to the House of COtnIDotlsa'nd for. 
party government: He seems to have subsequently 
d~$c(,lVered these tendencies hilJlseif. He aband~tled the 
policy in the later years of his reign. The pt>licy, how­
eyer, was one demanded by the seirit and co~itions 
()ithe age. It reappeared under the H<\floverians; and 
since 1832 it has been the unquestiollt:cLcustom of the 
constitution." 

(d) Power over Pina lice first , then ,-esponsib'ility 
of ministry. 

Thus it will appeiir that in England where repre­
sentative and responsible ' forms 9f Government had 
their birth, the complete control of the legislature ··over 
finance was gained first, some centuries before its power 
over the executive through a ministry responsible to it 
was gained. : 

It will also appear from the extract quoted before 
from Jenkyns on .' British Rule and Jurisdiction beyond 
the Seas," that this cOl1stitutiollal precedent was follow 
ed in the British Colonies. A part of the passage will 
bear repetition here :-

" Until 1846, no colony was a self-governing colony 
with responsible government, though at that time, the 
~~jority of the colonies had legislatures with an elective 
~clbly having taxing powers, but in all the executive 
adminijtration was carried on bj a GO\l.ernor with the 
~id ora council. the members of which were nominated 
by andr~ponsible to him alone." 

Even ~t the present time. in the -case Of cqloniesof 
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dass: I:rr P9pul!li'lyulled C rov.,n ' Co}onies,~e fi'n'd ; ihif.t 
altno~g..' :theexeCuti,!,e is not removable by the legtsla~ 
ture, .. the budget' has usually to be approved of by thd 
Repre:J£ntative ' Assembly.;' (See Trotter, "Governmetd 
of Grea~Bptain" P.51 and" An Analysi!l of the System§ 
of GoW!mment throughout the British Empire" pp. 104; 

110 and H2 published by Mc, Millan & Co. Ld. 191:2:). ' 

(e) Co",~inat£on of irremovaOlc eze~t4tive with 
. tlecfiv6 assembly. 

In dilicussing the objections to the proposed legIS­
lative powers, the authors of the Report in para. I6P 
observe: "But it is also defended by those who point 
out that the combination of an irremovable executive 
with. an elective assembly, alt'en as it IS to English 
fDlitt'cat itieas, is already found in suceessful operation;" 
elsewhere, Non-parliamentary executives flourish in 
the United ,States and Germany. But in America, both 
the ez:!c14tive anti the le~,'slature art! ultimately respon,­
sible to tke people, and i" Ge7'many JI,e system lJ/Jp8ars 
to us Dnly to be possible hec/Jus? milita,y obtditn~. 
".at~er than potiNcal instinct is tile guiding prl"cipilliot 
Germ." political life." 

(f) If alz'en to Ettgtish Political Idea ... 

'In reply to the above, firstly, whoever those gentle. 
men may have been, who expressedt~e opinion tbat .th~ 

combination of an irremovable executive with .an 
elective assemlily having real powers either over finance: 
or Jegislation,is alien to 'English pblificalide1s,they­
certatnty betrayed <' an ignorance of the constitutional 

: - - - - e _ . • 
hiltory of Englapd. Far from this principle being alien' 
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tof;ngliShpo1iti(aride~}~ .have S¢e1i.' • above that, 'it" 
Originated ' in ~ngJ~l.ldt was the foundatiolfofEnglish 
Parliamentary life, ~as applied in practical politics for 
$!Wetal 'centaries until 1832, and was extendeldtt6 the 
~f.,go~ing colonies before they obtained ,etft>onsible 
governmetlt after 1846; and that it is still apwied at 
present in some of the Crown Cotonie~ .• ,:?f class III. 
" SecOtldly, the combination of an irremovable execut­
ive with an elective assembly !s actually to, be found in 
existence in the constitutions of the United States and 
Germany. As regards these cases, the authors of the 
scheme have sought to distinguish them, very much in 
the manner, in which a lawyer. having to defend a case 
opposed to established principles, seeks to distinguish 
the Inconvenient precedents by saying that thos'! are 
not on all fours with the case in hand. 

(g) The cases of Amen"ca and Germsuy. 

Let us first examine the case of the United States. 
The authors of the report seek to distinguish it on the 
gJ,;Ound that .. in America both the executive and legisla­
tU.re are ultimately responsible to the people." In the first 
place, the question of responsibility in connection with 
'he proposition under discussion is· not the question 
of responsibility of either the executive or legislature 
clQ the people, but the question of responsibility of the 
exeCutive to the legislature as the direct "connecting 
rod" between the executive and the legislative wheels of 
the machine which will ensure that they wit! work in 
uni$lon". in. the language of the authors of the R~poc:t 

,in Pf.ra~ .67" 



(IJ)RlWiI"ht"",,, EZlCutiw atlll L't'~/"""'" 
.Pa~#"".,,,ta,.J' a"d P,.,sid,,,ti,,l fo,ms Df Gw".""."t. 

In fystems of Parliamentary Government obtainingm 
Englaml and France, the unision is sought to be ett~ 
ed by ma~ing the executive ministry directly dependent: 
upon the support of the legislature. But in tbe system 
of presidential form of Government obtainin~in tIle 
United States and Germany, the fundamental politio&i 
idea underlying the constitution is entirely diff~rent. 
These constitutions· give full recognition to the theory 
of separation of powers, executive, legislative and 
judicial and construct the machinery of government on 
the principle that for the purpose of good ·government 
and. for security of the liberty of the individual, these 
'powers should be entrusted to bodies independent of 
·Qlle another so that each may serve as a check on the 
others. This is the radica(difference in principle betwe~tt 
Parliamentary and Presidential forms of Government. 
According to the supporters of the" presidential form, 
the combination of the legislative Power with the 
executive power in the legislature renders it Ilutocratic:, 
very like the absolute monarchy of old, and under'" tbt. 
form there is no sufficient guarantee for individual 
Uberty, whereas, in the presidential form, each bOdy being 
,independent of the others serves as a check upon t~ 
activities of the others tending to eneroaclt'GpOotbe 
domain of individual IibeJty. For instance, jf tbe 
executive shows any such tendencies, anindependentl 
lqpslature will put a curb upon it and an independent 
judiciary willgiv~ protection to the ~ndiYidual againit' 



(4t,arbitmr){Jlets ';M , the'~c~tivet • a~in.'*b.e · Unit~ 
SW • .:, .. But,under .tbe .. ·}o:ngHsh parliamentar,y.system. 
tl;'l.e executive ministry controls the legislature and 
~nhave any laws or ordinances passed to arm ito \t1th 
,*p.t.powers it pleases, entirely <lisregarding t~ hbeities· 
()f.tbeindividual, and the legislature being s~bordinate 
to <it affords no check to· this autocratic exercise of 

. -ppwer. If the British cabinet at any time choose to 
elWrcise its undoubted autocratic powers. seriou-)y 
encroflching upon the domain of indi~jdualliberty, as. 
many Englishmen think it is doitlg now during the 
course Qf tbe present war, the only protection under the 
Uritishcollstitution .is afforded by the dissolution of the 
Padiament by the Crown, ~bich again can only be done 
in accordance with the strict rules of constitutir.mal 
practice . 

. ~ The principle of harmony between E~ecutive and 
LEgislature. 

Thus .we see that the English idea of responsibility 
of the Executive to the legislature is quite foreign to the 
constitutions of the United States and Germany, the. 
fundilmentpl principle recognised by these constitutions 
t::eing'that the two bodies should remain independent 
Qf each other. The principle of harmony between. the 
lWo branches of the Government is sought to be realised 
~!\.diff~rent ways in the two systems. Tn theparlia­
mentary system this is worJ<ed out by making tile exe­
f,utive a·· .~rt of the legislature alld resp~)\)sible to it. 
In. the,. presidential form this priJ;lcipJe is established 

. ". " ,., 
~p()n. Wef4Qdamentai unity in the purpose of goo~ 
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govemmentwbich' must be kept in '.viewbyeachb~eti, 
oft~:macmnery,We 6nd therefore that in thepresf~ 
dentis1form 6fgovernmen~ obtaining in the United, 
States and Germany, the executive is in theory and pra¢:. 
tice ind~c:rdent 6f the legislature, and the legislatu,,¢, 
is, giY," the control .of the finance with the express: 
object of keeping the executive in .check, preventing' 
imposition of excessive burden of taxation on the people­
at the sweet will of the e~ecutive, securing economy in 
expenditure, and laying out money' for purposes which 
the representatives of the people assembled in the 
legislature, and not the executive, deem expedient. 

{J) Vnco1l/1'olled power of EXeCu.ti7'e ove/' Finance. 

T-he authors of the Report in para 165 remark hl 
this connection: "Finance is the vehicle of the Govern, .. 
ment, and unless the executive can raise money tor. itS' 
needs and lay it out (IS it plefues, t't cannot remtltll' 

,:esponsible for tlze admint·stratz'ol1." One wonders how, 
of all persons in the world, two English statesrpen couIt:i 
have the heart to express such an opinion. It is enougn 
to turn in their graves the illustratious dead who we",; 
the founders of representative government in Englaod. 
and thus in the world. It is enough to fill \vith remOrse 
and shame the spirits of Pym and Hampden, ofol<! 
Baron,Simon de Montfort and of even the barons of 
Runnymede! I t is the eternal cry of the Plantagenets, 
of the Tudors and Stuarts of all countries and a~s {I 
, In the first place, the principle embodied in the abov~ 

proposition is t~he negation of the first principle of re~ 
sen~tiye goverR~t, ,as unQerstood in Epglantl.:r~ 



'¥~ ~'. " 

~t e()nstituti~n.l,s.~waged.fOr centuries ,in 
E;pglaod lcsulted in thefinalestablishmentof.the 't>rin­
~Ie that "the executive ca""ot raise money or lay it 
aut. asitpleasei' but only as the representative assem­
bly of the people fJlease~: The combinatieti'" of the 
executive with the majority party in the' Hosse of 
€Qtnmons since 1832, only apparend)l:..,.obscores the real 
'nature of the embodiment of this principle'in the cons­
·titllt~on of the British Government. The' English Minis­
t~rs, as party leaders, represent the voice-of the majority 
811d it is this voice which exercises control over 
nnance. 

In the next place, the proposition is the negation 
.of the first principle of good, government, as understood 
'by Political Science. The executive branch of the"Go­
.. ernment exercises the actual powers of the Government 
vitally affecting the well-being, liberty and prosperity 
'Of the people, Exercise of power without control is apt 
to run to excess and to degenerate into despotism. 
It is therefore the first principle in the construction of 
the machinery of Government that the three branches 
,of Government 'should be a mutual check ... e. exercise 
mutual control over one another. Financial control of 
the legislature over the executive is of the very essence 
~f good and efficient government, and until this is estab­
lished in any system, there is not even the beginning of 
represel}tative government, far less of responsible go­
vern'ment, which is the ultimate form. The above prin~ 
~iple i:J ai'SO embodied in the constitutions of the United 
S~tes and Germany, 

" So We see. that the manner in which the eases of 
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tbe United States and Germany have been soughttt7 .. ~ 
.:aisttrlguisbed by the authors of the report are, UI18Ot.mtt 

inprincip1eand opposed, to the fundamental pdU~ 
idea.f the constitutions of these states. 

(k) The German political tife. 

Next, the reference to the political life of Germa.ny 
needs a few remarks. That we are now at war with 
·Germany, is no reason why we should decry eyerything 
'Gqrmail without any exam~natiol1. We have seen abo~ 
that the German constitution with regard to the rela­
tion between the executive and legislature is in ~lote 
agreement in fundamental principles with the consti. 
tution of the United States, the greatest repubiic that ~ 
w<vld has ever seen. On closer ~xamination it will;be 
found that what is now termed the greatest military 
autocracy in th'e world, and wh~t is known as the great .. 
est republic ilJ the world, exhibit strange family likenei8' 
in many vital aspects of their constitution. The present 
German constitution was given the final shape by Bis· 
marck, throughly imbued with liberal ideas, and was 
modelled on the English constitution; and perha~iri 
the not distant future, British imperial constitution.-t 
present in a nebulous form, will have to find ultimate 
solution upon the model of the German imperiaicop. 
titution. 

The authors of the Report in the passagS' aJreacfy 
quoted say that, "in Germany the system appearsto;.~. 
only to be possible because Iililitary obedience r~ 
than political instinct is the guiding 'Principle 0( ~ 
political life." Wehave···,seen above how the Ger. 
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~j$tenl:i$$imib\ttotbesy$teRliinthe U mtedStates,and 
i$:"~qpPn SE>l.lnd pdllciples.ofpotiticat scien~~ Now. 
~t"''el(aminehow far, military obedience rathe:r than 
:palitical instinct, is the guiding principle of Gea:nan 
poUticallife. The meaning of the above sentenie ~s that 
.in political life the:: German people are not guided b~ so 
1lluchpolitical instinct as by a habit of-4Qilitary obedi­
,efice to,the arbitrary commands of the Emperor or of 
,ljisChancellor. Now, the records of the Reichstag, the 
fJ'presentative assembly of the empire, will show that !:be 
:facts. are quite otherwise. Instead of being a docile 
body: obeying the commands of the Chief, it has exhibi­
ted a spirit of keen struggle with the Chancellor all 
along. E,:"en the Iron Chancellor, Bismarck, found it 
difficult to manage th~ Reichstag on many occasior.Js. 
He had to use the power of dissolution to break down 
the opposition of the Representative Assembly on 
three occasions. The following extracts from Lowell 
on' "Government and Parties in Continental Europe" 
will, rem.ove all dollbts on the point: 

"It (the:: power of dissolution) has been used on 

three memorable occasions: first, in 1878, when the 
~ichstag refused to pass a bill for the repression of 

":~ita.tion .by Socia,lists; 'afterwards in 1887, when it 
".r.~lSed to pass the bill fixing the size of the army (or 
:sc~n years; and again in 1893. When it refused to 
.~ion ~hange proposed in the military system" 
:Vi>t'(P.2S7 . 

.. . Th,e following passagt;,from the same book relates· to 
tit ·ease of . the. Prusian l)arliament : 

'~In'18S9,tJl~y (the liberals) had obtaine~ a majority 



inthel()wer house of the Prussian Parliament ' a.nd 'N6~ 
very soon become involved in a quarreJ with ""Kinj 
William over re-organization of the army, 011' wliicti;tv:; 
had~et his heart. In 1862, the King turned to Bismartk) 
and Jarie him the President of the Council. Bisn:ia~lt 
subtoi~ted to the chamber a budget containing the af 

"Propriations for the military charges, .and whenth6 
chamber refused to pass it, he withdrew it, and governed 
without any budget at all: This he was enabled to 00, 
because the taxes were collected. under standing laws 
which required no re-enactment, and in fact could not 
be changed without the consent of the Crown, an4 
because a doctrine was developed that in case th~ 

King and the two houses were unable to agree upOtt 
a'Ppropriations, the King was entitled to make allth6$e 
expenditure" which were necessary in order to carry 00 

the government in accordance with the laws regula,tng' 
the various branches of the administrations" Vol;I; 

p. 239· 
"The bitter confliot between the King of Prussiaa~ 

the. House of Representatives, which' reached its heig~t 
shortly after Bismarck became chief of thecabiJHit'i~ 
September, 1862, and lasted for the next four years, C~l1~ 
solidated the different political elements in the Chambet 
into two hostile bodies ... the supporters and the 0Ipp0~ 

nents of the Government. The former, who shtu~ka1; 
••••• times to aCilllere handful of members, were.calledi~ 

conservatives while their enemie~ belonged for the ... ~ 
part to a new organisation known as the Fortscbrl"'~~ 
party of Progress" Vol. J I p. 8. 

It is needless to quote further extNcts 10 ord.~tt) 
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~ute tbepropqsitlonWitbregtudtothewant' 1l{ politi .. 
,.c~,drJstinct in German pOlitical life. Any oriewbo 
J..dsChapter VHrof Lowell's book wiII be convinced 
~t the Germans hav~ shown as' keen interest in f~iti­
~Ujfe as any other people in the nineteenth ,century. 
the passages quoted above will show how thel'.re­
presentatives of the people in the popular Cham be" 
Piiposed the Government in the matter of repressive 
la,ws for the suppression of political agitation. as also 
te$pecting bills fixing the size of the army and for 
'~panges proposed in the military system. Surely these 
'db not support the theory of military obedience 
on the part of the popular representatives to the 
wishes of the Government. -

(I) How dead-lock is prevented. 

'the above passages have been quoted for another 
purpose also. We have been told that financial control 
inthe hands of a replesent!:ltive assembly which does 
not po~sess the power of appointment or removal of the 
ministry is sure to lead to a dead-lock. But the above 
paSsages show that even while the German Government 
waS lavWbing money for perfecting the formidable 
(i1::rman Military Machine, there was no dead-Jock, in­
spitt": of strong opposition in the House of representa­
ti~: The second extract quoted above shows the 
~~) inwhi~h a dead-lock can be prevente,·' and how .,.... (. 

the .rejection of a budget does not necessarily bring 
tli~ machinery of Government to a stand-still. As in 
Gehnlny ~ ,n India, th(:taxes are collected under 
perO)anent laws -~llld do not ,require re~enactment and 

"., .. ', . ", ';.",-.. 1 



tbeExecutive wilt be entitled ~'to carryon •...... ~ 
Go\ternment in accordance with the laws regulatingtbe: 
various branches of the administration." 

, 1his principle has been adopted in the constitutiOot . , 

of Jap:l~and there is nothing to prevent its adopti~. 
in hldia. 

(m) The uample of Ger"!any . 

. One other pertinent question .arises upon a con­
sideration of the case of Germany. Germany is said 
to 'be the strongest military autqcracy in the world~ 

Now, if such a state can catry on the Government 
with a representative assem bly possessing complete 
financial control, inspite of bitter opposition incite 
Chamber, how is it that the British Government, which 
entered upon the present war with the avowed obje~ 
of freeing the world for ever from the iron grip of tha~ 
military autocracy, is reluctant to grant this power even 
to the provincial legislatures of India, who will bave 
nothing to do with military or Imperial matters '? 

(,,) The proposals of tile C. L. !lelmne and' liz" . 
Official Scheme. 

We hope that the above discussion will make it 
quite dear, that in respect of the proposal for final¥ia.l 
control by the legislature, it is not the Congress.Le~ue 
scheme but i~ official criticism, that is reaJly upsound 
in principle and contrary to the teachings of history. 

The C. L. proposal is almost the same 'in re~: 
pf financial powtrs for both the provincial and·.t4e 
Indian legislatures. He~ce the above arguments awt~ 



..,ith equal, force in b6thtbe cases; Now, It'' win o:'be 
liiteresting to note here the proposals of tbe \ officia:l 
scheme on this poibt 'which Illay be summarised ,as 

follows j-

{i\ In respect of the Indian Legislature, fc is not 
> • Ii 

to have an}' power over the budget. "" , 

,L ,(2) In the provincial legislatures, the budget is to 
:be~ltered in accor'dance with resolutions , of the l~is· .. . .. " . \ 

;lature in respect of allotments only, except in so far as 
1he, Governor-in-Council may choose to restore the 
,;w~ole or any , part of.the original allotment in the 
budget proposal~ for the" res~rved " subjects, by the 
:-c!rtincate procedure. 

The real financial power of ,the provincial legis1a­
'1:ures under the official !lcheme may be gathered from 
'thefoilowiug statement in para 256 of the Rep'ort read 
/ along with the above. 

"The first charge on provincial revenue will be the 
f,ontribution to the Government of Indip, and after 
t~)at the supply for the .• reserved" subjects will ha\'e 
;priority. Theallocatioll of supply for the, "transferred '. 
"subjects will be decided by the ministers. If the reve­
:rtueis insufficient for their needs, the question of new 
'!taxation will be decided by the Governor alld the 
" rilihister." 

. \ ! 

, ,,=,l , From the above. the, position of the provincial 
legislature";n respect of finance may be summari~d as 

··'I-.Uows:-:- , 
(L;, 

' (I) , The contribution to' the Govt!Tnmentdf ' Iodia 
to ,be the ftrst charge 011 the provincial revenue. 
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(2) UPOIl the balance remaining thereafter, the 
demands of the executive council for "reserved" subjects 
will ie the n~xt. charge. 

(3). The remainder left over will be at the disposal 

of t~e mTnisters for the "transferred" subjects; with reo. 
gard to the allocation of this balance only, the legisl~": 

ture will have full control. 
(4) If the balance from the old sources of revenue 

after meeting the first twu charg€s is found insufficient 
then the question of new taxation will be decided, not 
by the ministers alone, but by them and the GovernQr 
who is not bound to accept the decision of his minis­
ters. (See paragraph 219). 

(5) The provincial legislature will have no right h~ 
vote by resolution against new taxation in the budget, 
'Such right being only limited to allotments. (See 

para. 256). 
So in the scheme of reconstitution of the provinciis't 

governments which is supposed to p~,.lVide for a 
" substantial" step towards responsible eovel'l1ment, the 
repr~sentative assembly is t;ot to have any power over 
new taxation in the hudget and its only effective power 
will be in 'respect of allotment for transferred subjects. 
Every representative assembly in the world, wheth~ 
inside the British Empire or outside of it, before it wl.~ 
g~anted pO\ver over the executive through a respon:;ibie 
ministry. enjoyed a complete control over finance. f This, 
is what the C.' L. Scheme dema,nd!}, and yet aCi0r.ding t<l' 
the authors of the, official, S<.lleme, it is essentially u~­
sound i~l.pr,i~ciple 
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'CHAPTt:R VI.. 
'LEGISLATIVE POWERS. OF THE LEGISLATURES . 

. The proposals of the C. L. Scheme Mth regafd' to 
the legislative powers of the legislatures are as i>1(6ws:-

(a) Re. Provincial Legislath!e Council. 
: ......... , 

(I) A Bill other than a Money Bill, may beintro­
duced in Council in accordance with rules made in that 
bellalf by the council itself, and the CQnsent of the 
E:!Cecutive'Government should not be required therefor. 
. (2) All Bills, pas!!ed by the councii sha:ll have to 
receive the assent of the Governor and will be subject 
to the vote of the Governor before they become law; 

(3) When the Crown chooses to exercise its power 
of veto in regard to a Bill passed by Provincial Legrsla­
tive Council or by tbe Imperial Legislative Council it' 
should be exercised wit)lin twelve months from the 
,date on which it is passed, and the Bill shall cease to 
have effect as from the date on which the fact of such 
veto is made known to the Council concerned. 

(b) Re. ImperiaZ Legislative Councils. 

The proposals are similar to the above. 

(c) The Objections. 

The objections of the official critics to the above 
proposals regarding the powers of legislation may, be 
.ana1'yseC:l as follows :-

, '(I) Until the executive is made responsible to the 
1e~is!atu~ it can not be in~ested with powers of., legisla­
tiOn over aU subjects, subject only to the veto. 

,(2) Combination of an irremovable execptive with 



su~bategislature is without any precedent, is contrary 
. to the experience of history, and results in want9f 

harmony between the two and leads to deadlock. . 
(!)'Th«:combination IJf an alien Governor withsueb 

a Jegis'afiIre isa contrivance for fomenting dissensions 
and.;naking them perpetual. 

(4) The combination of an irremovable executive 
with such a legislature may paralyse the executive; the 
legislature may refuse to pass the laws it wants, .and 
can restrain its activities by inserting special clauses in 
Acts and can indirectly assume charge of the Adminis­
tration. 

While dealing with the question of the Financial 
powers of the legislature we have seen that the real 
objection is based on the principle that the execuH\I~ 

must have P0y/Pof" to raise money for its needs and lay 
it out as it pleases." Now in regard to the question of 
the legislative powers of the legislature we again meet 
with the same pie!. of uncontrolled power for the execu­
tive to pass what Jaws it pleases. But this plea is he.re' 
clothed with the fine garments of abstract arguments. 

Let us now examine the objections. 

(I) PD'lJ.IU to legislate Dver alt subjects, Subject tp 
the'lleto. 

(i) In Crown-Colrmtes. 

If we examine the constitution of'thf: Grown 
Colonies of Britain of Class II and Class Ill, we find 
that the very powers demanded by the C. L. Sch~ 
(or the Indian legislaturesa.re enjoyed by the JegitJa­
tures of t~ ~colonies. In support of tbis P..opositieo 
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reference ' maYbemad.o to the thapterontbe ·· ~ Res~ .. -
, ~ationsand Restrictions on Powers of. Crown (:olony 
Legislatures" in the book "An Analysis of tae System 
,of Government throughout the British Empire "' from 
which . we quote the following passages :-

. .. " Subject to these controls, through the c')mposltion 
of the Legislature. the Governor's power of disallow­
,ance, and the power of disallowance of the SecretarY-of 
·State, a Crown Colony Legislature has very wide powers 
of legislation and it can legislate in theory op any topic 
whatever which can be considered as falling under tbe 
~eading '" peace, order, and good Government" p. 103.' 

In some of these colonies, t. g.) Bahamas, the J(ing 
in Council has not reserved power to legislate. M~ney 

votes can be p,roposed in the lower House without the 
Governor's consent and the Legislature possesses tbe 
power to alter the constitution of the colony. In the 
colony of British Guiana possessing one Legi~lative 

.,Chamber with an elected majority, ordinances increasing 
or diminishing the number, salary, or allotment of public 
offi.cers · do not require to be reserved for the. Royal 
pleasure. ' 

It should be borne in mind, as we have shown under ' 
tte classification of Colonies, that Crown Colonies do 
nbt enjoy responsible Government, that is to sar, the 
~ - , 

mempers of "the executive council ~re nominated by: the 
Governor. Thus the combination of irremt)vabte execu­
r\ve with elected Iegislatufe, as in Crown Colonies of 
Class lU, pos~essingsuch wide powers of legislation, 
uists inside tbe British Empire itllelf. 
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(ii) In B,itlsn I"dia. 

Next let us turn to the existing powers of the tndfart 
Legiltatures. Section 65 of the Government of India • Act 191" gives the widest powers to the Indian Legis-
lativ. Council to make laws "for all persons, for all 
Courts, and for all places and things within British 
I ndili." Section 79 of the same Act gives' similar 
powers to the local legislatures subject to the previolls 
sanction of the Governor-General in specified cases'. 
We thought that we were going forward under the neW' 
Reform Scheme, but are we to go backward in order to 
reach the goal of RespollsibleGovernment? One is 
forcibly reminded of the arithmetical puzzle of school 
day~, as to how long it will take a snail to reach the to'p 
of a pole, when it crawls up one foot in the day time and 
crawls down two fl;et during the night. 

(iii) In America, Germany and SZL't"tzerland. 

Lastly, let us consider the powers of a legislature in 
mhet' states outside of the British Empire, where' the 
executive is not removable by the legisla.ture. The two 
most progressive states of the morlern times where we 
find this condition, are the United States and Germany 
besides Switzerland which is considered as possessin~ 

the ideal form of Government. In the United Statls 
the executive does not possess any right to initiate l.gis­
lation. In the other countries the legislative ~easures 

proposed by the executive are sometimes not passed by 
the· legislature, but the executive does not n:signon 
that account, and pas to bow down to t~ legislatPte 
In the previous,section we have fully discussed the falla 



~!es in the argumen.ts of the authors of the Report. 
~ing to distinguish the cases oJ the United$tates 
alld · Germany, so we need not repeat the discussion ~ere. 

Above all things One must remember that t~e (rlritish 
fMUament, the mother. of all modern Parliany;nts, 
PosteSsed these extensive powers of legl§lation for Ct!n-
, . .. . ' , 

turies before the executive was mad!! remo\'~b)e by ~t. 

, (2) Suell &0",6i".I;"" is witMut pr'C,Qlnt &c.­
In the above discussion we have clearl}' demonstrated 
that it is not the proposal of the C. L. Scneme for the · 
combination of an irremovable executive with sllch a 

It:€islature, but the official, objection thereto, th,at is 
"without any precedent and is contrary to the experi­
eoceof history." 

(i) Haromony bttwe~n Execlttiv~ and Legislatur~. ' 

A few words are needed with regard to the official 
appre11ension about the prospect of want of harmony 
between the executive and the legislature leading to a 
cJeadlock. The official idea about establishing harmony 
is by making the legislature subordinate to the execu­
tive. The only plea for it would appear to be that like 
a spoilt child the I ndian exe~utive has never learnt to 
l::esubrnissive to any authority or control. But a legis­
In,ture subordinate to the executive is the very negation 
of t~e first ' principle of representative Government or 
good Government. History points out that all the 
world O\'er the combination of ao irremovableex.ecutive 
with representatJve assembly did and does ,actually 
<Nark ill harmony for all practical purposes without 
.te~d~ng to a deadlock. . 
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(ii) The lsillier .1J4$is of narmo"y. 
Now, ""hy should it be otherwise in 1 ndia ? Wb~t 

'is the reasolJ for this apprehension? In order to unper. 
stan3 ~his, we must try to understand how the princiPle 
of harmcfny is realised in different forms of Government. 
In t.1\e parliamentary form of Government obtainipg in 
England and France this principle of ';armony betweeu 
the executive and the legislatt1re is realised by making 
the executive a part of the legislature and subservient 
to it.. I n the presidential form of Government obta~n. 
iog in the United States and Germany, the principle 01 
'harmony rests upon a higher basis. inasmuch as the 
executive and the legis\ativeare indepet1clent of· each 
other. This higher! basis of harmony between different 
br:nches of the Government. is the common object, 
and the only object which Jegitimises the existence of 
'Government, namely, the welfare and the good of tbe 
people. Now in the U oited States and Germany, 
harmony is possible and is actually realised between. 
the executive and the legislature which can not remo:ye 
it, because 'both these bodies have the aforesaid ultimate 
object in view and are actuated by it . 

. (iii) lis ~ealisatio" tn I"dia. 
It therefore follows that there need be no apprehensi~n 

about the want of harmony in India also, if the irremQv­
able executive and the assembly of the rep'llasentatives dI£ 
t1)e people both keep this ultimate object in ~iew and 
are actuated by it. There is no earthly reason why tb< 
representatives of the peopJe,-who are identified with th~ 
people, who, h~ve an political interests 'il} c!lmmon.~ 
the masses, and. who live, move and have their beiDg. in 
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the ,same society ,to . which t~ybe~~-shouJd not k~, 
thisuttimat~ o~ject in view, should notbeac~uated. by 
it ', ' ~tnd furthe; ' should not be ' amenable to tl~e superio~ 
wisdom of officialdom supported by go()d reason§,in 
o:ases of 'their mistakes ~hrough ine'<perience. bh~refore 
the ot:Jiy factor likely to lead to want or hannor~ Of 

~e~~i()~k will be tlie executive consi~~J~lg of alien bure­
'aUcrats, if they. do not keep in view the ultimate object 
of th~ ' welfare and thegoocl of the people of this 
country and are 110t actu:-lted by this object, for il1te~­
ested motives of their own. I n such a case the bhme 
\vOJ,lld be ,theirs for leading to adeadlock, and it is quite 
fair ~nd reasonable for peace, order and good govern­
ment, that such anexecntive should be compelled under 
the system to submit to the representative assembly. 
The propo:lafs of the C. L. Scheme try to secqre this 
condition in the above way, but the official critics woo,ld 
solve the problem by making the legislature subservient 
to such an executive. \Vhat can be a more "monstroll" 

'or preposterous idea than this? An~ to support this 
preposterolls idea they resort to arguments more mon,,· 

,trous still. Throughout the Report wi~1 be found 
passages scattered broad-cast, suggesting that the 
educ~ted classes in India, who will monopolise the seats 
iri the legislatures, are not the true representatives of 
SJie people a.J;1d wiU set up ~ tyranny for their own 
interest over' the masses of the country. Such a state­
Jl1ent which is without any precedent or parallel 1n 
List,ory, scarce~y needs any' refu~atio\1. It is. illogical, 
inhu'man . and monstrous. It.is the grosse~i libel on 
I'ildian Character that ever appeared in print. 
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, (3) , 7 he . &IJt!f/;illalioll II f an aNe" G01JerilO,.TJJiI/', 
su~1i a legisltJlt4're is a contrivance for fomu1ti"K aissell­
S,'oIlS .t."rl ",tJ~i",g tke": Im·pett~tll.-The argu~~s 
under t~e prevIous headmg are qUIte enough to dISpose' 
of this fantiful objection. It is only another illustration 
dtbt1theory of harmony according to It~dian 'bureau .. 
cracy. One .only shudders to think if things have really 
come to ' such a pass in Britain. Has Great Britain, 
governing the largest empire in the history of the world. 
really become so bankrupt in statesmanship and manly 
character, that she can not find governors forlndia 
who will be able to keep in view the welfare and the 

" \ 
good of the people, as the object of British rule in 
this country? 

(4) Tke combination PQralJ'8;n~ tlze t'.wcutive lYe. ~ 
The next and the last objection as to the possibility 
of the combination of an irremovable , executive with 
such a legislature paralysing the executive, is only a , 
further illustration of the theory of harmony according 
to the , authors of the scheme. It is therefore 
disposed of by the true interpretation given above of 
the theory of harmony as it is understo~d all ()ver t,he ~ 
the civilised .wortd. Now it is difficult to understand 
how this condition of paralysis may possibly over. 
take the executive in India. In the ftrst place, for any­
emergency there is the ordinance power of ~ Viceroy 
which the C. L. Scheme does not propose to take 
away. In the second place, for the purposes of .carry­
ing on administration under normal conditions, the 
statute book of India is vtJluminous enou~h and the 
armpury of , ~he executive is full of repressive measutes 

, , , 
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.a1r~dy,foran sOl:t:s~o(eonceivab1e pUft>oses. We,.-e 
not.going to establish a new' government witb a blank 
"tute~book, so that every piece of necessaty lfgisla­
'tjon\\'ill have to be carried through a perverse; legis}a­
Wre. :Nor does the C. L. Scheme propose tlf.lt all the 
-existing laws should be expunged from the statuttbook 
'~I ndia and should be re-enacted., ..... Then why this fear 
of paralysis in season and out of season? It is be· 
,<:ause of the peculiar theoty of harmoIlY;' or thf' fear of 
a possible want of harmony under certain circumstances, 
'which we have dealt with before. 

We gave discussed above tlie possibilities of the 
refusal of the legislature to pass any law desired by., 
the executive. N ow let us take the converse case of the , 
legislature passing disagreeable laws. One wonders 
.how this can be physically possible with three su(ces· 
-sive vetoes in the case of a provincial law and two 
succes"ive vetoes in the case of an Act by the Indiap 
Legislative Council. But the authors of the Scheme 
,are not assured by even so many safe-guards and speak 
of the possibility of Acts being passed with clauses by 
which the legislature can indirectly assume charge c..f 
the administration. The psychology· of the official 
,mind is inexplicable How is it possible that Acts 
C'vith such clauses sh6uld receive the' assent of the 
Governor N1hich is provided for in the C. L. Scheme, 
or escape disallowance by the Viceroy and tha~ by , the 
·Crown within twelve months after the passing of the 
, PI ct, which l\'1Ialso provided for in the' scheme:1 The 
Indian Legi~latures with elected majorities, have' here. 
were passed many repressive measures at the instance 
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of the Executive and it was only fair to expect tha~ 
such doubts .should not have been entertained· abo\.lt. 
their .ttitude in matters affecting peace, order and good 
~overnt!leit of the country. On the other hand it Is 
almoit certain that such a le~islature, having ,to depend 
for passing every Bill upon the sweet will of an ir. 
removable executive composed of alien bureaucrats, wm 
have to swallow many a bitter pill, and will have to 
di~est many kinds of disagreeable legislatation, as a 
compromise for having a simple piece of legislation 
allowed, that may be urgently needed for such purposes 
as santitation, education &c. 

CHAPTER VU-. 

POWERS OF THE LEGISLATUI~E OVF.R THE EXECUTI'VE 

THROUGH RESOLUTION &C. 

Let us now pass on to the next objection ,of 
principle about the power of the legislature over the 
executive through resolutions &c. 

(a) The Proposals 0/ the C. L. Sdte1ne. 

The C. L. Scheme proposals on this point are 8!t 

fallows: 
(i) Ne. Pfovi"cial'fLegislature. 

(I) "Resolutions on all matters withil~e. purvie~ 
of the Provincial Government should be allowed for dis­
cussion in accordance with rules made in that behalf b,f 
the council itself." , • . 

(2) A resolution passed by the Provincial Legisli-
live Council shaH be binding on the exeeutiveGowml . . -



~t.unJess, vetoed :by the Governor in, Council, pro­
Vided.however, that if the Resolution is again Pllssed 
by the Council after an interval of not less tbat one 
year, it must be given effect to . . 

(it) Re. Impe,.ial LeKisla~ive Council. 

(I) Identical with No. (2) above., 
'(2) The Imperial Legislath'e Council shall have no 

pOwer to interfere with the Government of India's 
direction of the milit'H}· affairs and the foreign and 
political relations of India, including the declaration I)f 
war, the making of peace. and the entering into treatities. 

(b) A Fluzd,muntal Principle of Constitutional 
Goverumeut. 

The above proposals of the C. L. Scheme Cl'<O 

based upon a fundamental principle recognised ' in the 
constitution of all progressive states that the legisla­
ture should have some direct control over the adminis­
tration with a view 'to keep it within the law and to, 
remedy special administrative abuses. 

"In all countries the action of the executive is 
subject to the control of the legislature. In the first 
;place, the legislature has the power to lay down norm~ 
;in, accordance with which the executive is to act. 
F\1rther, besides regulating the action of the administra­
tiOn, the legib"ture exercises in all countries a direct 
cOrl~rol C:ver the administration to keep it within the 
~iaw;'" Goolnow, "Administrative Law" vol. I pro 3r , 33. 
• Thi~ power"of direct control exercised by the legis.: 

laJ;ure, over the ,executiv,e is termed "Parliamentary or 
Legislative "G<>ntrol." 
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·The above proposals of the C. L. Scheme 'onlylay 
down a particular method in which this legislatiy¥ 
control is tabe exercised by the hldian Legislatures. 
this ~ower being an essential attribute of all modern 
legislatftrces. But the authors of the report charactarise 
theSCit proposals as .. without any precedent" and" fatal 
to good government." It is therefore necessary to deat 
in some details with the history of the legislativecontl'Q1 
and its modern developments. 

(c) Hz'stcty of Le~is'ative Control. 

"The history of the legislative or parliamentary 
control must be studied in the history of English insti. 
tutions, since England developed the modern legislative 
bod.y. r n the historical sketch that has been given of 
the English administrative organisation, it was seen that 
there gradually developed by the side of the absoli.tt~ 

Norman king a body composed ••• finallyof the repres­
entatives of the entire population of the kingdom. O~e 

of the most important functions of this body, the 
Parliament, was from the earliest times to redress 
grievances. Even so late as the latter part of the middle 
ages much of the time of the Parliament, was taken' up 
in the discharge of this function. The grievances which 
the Parliament sought to redress, not only were notable 
abuses in the government but were foun rl in tk~ mIs' 
m:'nute details 0/ tlze gGvermnent. lndeat; at 6r~t th~ 
main means of controlling the administration, not onl)1 
ill .the interest of ~ociety at large, but also in tkatJJ4 
individual righ(, was to be foun9 in this' parliamentary 
control. Pi.s a result of the Go,.,ernment tlf Stuartkintp 



·0 (acts, . however, ~me apparent. cTbe first w~s 
tllat the party confticts which 'are So apt to arise 'In 
~.&f.Jiament made it an improper authority for the exer­
ciseof.such an extended -control; the secondwa! that 
l'be . Parliamentary control was altogether Vlsbfficient 
fcwthe protection of individual rights against ana-arbi­
trary and corruptadministratbn." 

.(i) AsmDdified Qy local antonomy a;'djudieial cDntrol. 

"These defects in the system of co'l1trol over the 
.dministration were remedied by incre~sing the inde­
pendebce of the local organs and of the Courts, 
and the consequent increase of the Judicial control 
over the administration. The Parliamentary or 
legislative control was in. this way reduced to the 
. e 

position of a subsidiary but at the same time a neces-
sary control. The general redress of grievances was· 
therefore made by the Courts. and Parliament redressed 
only grievances of an extraordinary character ......... At 
the same time Parliament began to exercise cOlllwl 
over administration in other directions. Thus it began 
tl.) specify in its appropriation acts the purposed for 
~hich money might be spent by the administration. 

(Ii) As ",,,dijied by complf!te control "'lIer the budget. 

t. Tne spending of money had been before 1676 alto­
»ether an affair of the Royal prerogative with which 
the farlialltfnt had not interfered. But it was led to· 
aSsume this power as a result of the wasteful adminis­
~ation of the kings and as a result of the {act that 
thrCi'ugh this Power it could exercise a very efficient 
cr.mtrol ove! the general policy of theexecl1tive. Fur-



ther. in order that this power might be of any ,value 'it, 
was necessary for the Parliament to assure itSelf '1& '. 
som\ way that the adn;lini!"tration had conformedi.fl 
its act~ns to the provisions 'of the appropriationac:ttk 
It there~re, somewhat lattr. began to examine the 
accdbnts o'f the administration. Again while the Parlhi~' 
ment still retained its former power of impeaching the; 
llfjnisters of tIle C,own in case of tlu;,. &l1'IIlillNII/ 1I11t1 
7vilfu/ disobedience of the resolution of l)arliament and 
violation of the law of the land, it added very much to- ' 
its powers of control by insisting that the ministers '. of 
the Crown should be such persons as could obtain and· 
retain the confidence of Parliament. The result of the 
development of this principle of the responsibility, of; 
the Ministers led to a further increase of the control 0(", 

the Par!iamtnt, which is not capable of exact juristic' 
determination, and which has practically resulte$i in the' 
abandonment of the power of impeachment. 

(iii) Present form. 

"The formerly aU-embracing PalHa""nta ry control 
has been reduced thus practically to the exercise of 
three powers. which are largely subsidiary to the o~hei 
methods of controI.,These three powers are first, the 
power to remedy special abuses in the interest of the 
social well-being by entertaining profKi\l>iti(:ms d, "lIt 
feren'da and by investigating the conduct Of the .admi~ 
nistration; second, the power of ctmtrolling the genenil 
pqlicy of the administration through the. voting of tllO 
appropriation and the examinations of the accoufttsof 
the administration after'the execution ot. the 'budget, ~,in 



9rd~r . to see whetiler the provisi()n • of the appropnati()tl 
1lets have been observed ;aud' third, in the e*traordin­
",ry power of impeachment, to be ~ade use of,otliy 
.when all-else fails to bring the administratioQ. within 
the bou,nds of the law. This power is supf,lemented 
by the principle of the responsibility of the minrsters 
to Parliaments and is largely replaceQ..irt actual practice 
\>ythat principle." 
Goodnow" Administrative Law" Vol. J J pp. 262-265 . 

. , (d) Development of Legislative Control t'n lfngland. 

If we analyse the above sketch, the deveiopment 
of the legislative control in England may be divided 
into the following stages :-

I.-FIRST STAGE. 

(a) General pott'tical condition of the country :-

(I) No popular control over local administration, 
{z) No independent judiciary, (3) Parliamentary control 
over taxation but not over budget appropriation, (4) No 
Ministerial responsibility to Parliament. 

(b) rorms ot legislative clmhol, 

, The Parliamentary control i<; all-embracing. (1) One 
~f its most important functions is to redress grievances 
119t only notable abuses in the ~ Governmellt, but also 
fo\:\nd in the most minute detaiis of Government, not 
~r,Jy in th~i1terest of society at large but also in that 
.of hid.,ivid"ual rights . ., (2) Impeachment of minister~. 

ll.-SECOND ST.'\GE. 

(0)' General polz'tical condition, 

(I) I ncrea~d popular control over local adminis-



tration,(z) Indepenrfent Judiciary; (3) Complete PadJa... 
mel1~ry ~ontrol over finance, (4) No ministerial . ~ .. 
,ponsj,bility. 

(6) Forms of legislative control. 

\.egislative control reduced to the position of, a 
'Subsidiary but necessary control. (I) The . general ' 
redress of grievances is made by Courts and ' Parliament '; 
redresses only grievances of an extr!l0rdinary character. 
(2) Petitions for redress of grievances from this time on 
took on the character more of proPQsitions de I tze­
ferenda. (3) Impeachment of Ministers. 

IlL-THIRD STA<a';. 

(4) Gene,'at politieal co"ditao,.. 

(I) Popular control over local administration, (2) In­
dependent Judiciary, (3) Control of Legislature over 
Finance, (4) Ministerial responsibility to Parliament. 

(b) Forms oj te%islative c011trol. 

Through the exercise of three powers;-
(I) The power to remedy special abuses in the 

interest of the social well-being by entertaining oropo· ". 
sition de lege ferenda, and by investigating the cOllduG~ 
of the administration, (2) the power of controllingthe 
general policy of the administration through th~ votil,1j 
of appropriations and examinations of a~nts after 
execution of budget, (3) the power of impeachlnentto 
be made use of when all else fails to bring the admil1is~ 

tratlon within the bounds of law, this. power being 
largely replaced in practice by the prindple of the lei-. 
'ponsibility of ,mipisters to <the Parliament' 

4 
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.y.-LAT~R -DEyew~MJ!:liTS .. 

:flSioce tbe ' passage of the~form bill of 1807. ' bOW­

~ver. the, House of Commons has shown a dispositii,n to 
eJlCroach more and more upon ,the sphere of (lovern­
ment. It regards any matter as tne proper ooi&' forils 
WtSu~e. Resolution after resolution is proposed tvfth 
the object of expr~ssing the disappro"ftl of Parliament 
of sotne 'particular administratit.re pr~~tice or measure • 

. · andif the result of such a resolution is, the disapproval 
of Parliament, according to May, ., Ministers must con­
form to its opinion or forfeit its confidence." , Many of 

!. the precedents cited by Mr. Todd (in his "Parliamentary 
Government in England") go however to show that 
Parliament does not always in unimportant matters. 

. . 
even in the ca~e of its disapIJroval, go so far as to force 
the ministry to resign or even to conform to its views." 
(N ote.-This explains the fate of the resolution of the 
House of Commons approving of simultaneous Ci vil 
,Service examination in India quoted with great relish 
in paragraph 169 of the Report.) 

"Of late years it has become a common practice for 
,Parliament to appoint what are known as select com­
mittee for the purpose both of acquiring information 
\lith a view to legislation and of examination into the 
~Qnstitution and management of the various depart-
ments" Ibj~fpp. 273-274 . . . 

(~) If resolutioHs of PIl"ti"ment 6intl the Minist,J'. 

~n para. I~69 of the Report we find that " it is not in 
acaorcijwce with modc;:rnEnglish constitutional · practice 
!lUlt resolutiol'lscof the assembly as distinct from laws 
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should ''')inu 'the executive.'" And again .. in practice: 
the Government decides whether the house intends the 
resolution to be taken seriously and is prepared to 
enf~rct it by any of the other means open to it of makin$ 
its will °fewk." The meaning of the second passage IS 
rathe~ obscure. It, either supports the first passage 
about the general practice or contradicts it. However 
that may be. the extracts given above from Goodnow, 
who is a great American authority on the subject, 
supported by the quotation from May, the g.reatest 
authority on Parliamentary practice, establishes in clear 
terms the proposition that resolutions arc moved and 
passed in the House of Commons expressing disapproval 
and that it is nonhe Government but the House that 
decides whether the ministry should be forced to resign 
or to conform to its views. This view of the question 
is conceded towards the end of the para. 169 of the 
Report. But the general impression which is left in the 
mind of the reader is quite otherwise on account of the 
round-about way in which various statements have been 
made, and specially when reference is milde to the mar­
ginal note "proposals without precedent." 

(f) Time of Parliament spent in discussing 
Resolutions. 

In this connection it will be interesting to refer to' 
the table showing the amount of time speift "On' the 
routine work of the sessions 1904-1908 by the House 
0( Commons, given in" An Analysis of the system of 
GovermnentthroughouttheBritish Empir~" publish~ 
byMcMiltan&.c;o., Ld .• London; 



N9ti~es of .motion. Average .No. .. o1 
day~"per y~. 

Address 
Adjournments under S, 0, 10 

Private members' motions 
Adjournments (Easter, Whit SUn-

tide, &c.) 
Declaratory resolutions, votes of 

9'1 
2'6 • ~'2 

2'1 

con sure &c, 3' I 

The total under the head of notices of motion thus 
comes to 26 days out of 139'2 working days per year, 

The time of the House was occupied by business 
under three heads in the foUowi'ng manner-

(I) Legislation 70'9 days 
(2) :Finance 39'S ... 
(3) Motions 26' I " 

TOTAL ... 136'8 " 

2'4 days being shown in the table as days unavailahle 
fOr business, 

Thus it is' quite clear that one of the main items 
of business of the Parliament is discussion of resolutions, 
by whatever <;onventional names these may be described. 
The above analysis of business further shows how the 
House is occupied during the year in e)tercising its three 
gr~at ~rs (i) over legislation (2) over Finance &. 
(3) over general administration. 

It may be hoped that the above disctlssllln .will l.eave 
a:> doubt in'the mind of any unbiassed reader, that the 
proposals of the C. L. Scheme in. regard . to. the exercise 
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of d)Utro1'by legislature over the executive through 
re!JOlutiOnsis certainly not without precedent so far as 
England is concerned. 

(Hi Legislative Control in other tountrz"u. 
() 

Hf) may be accepted without any further authority 
tQat this English practice hss been adopted by oth~r 

countries, also, where representative government exists, 
as English Institutions were the model for these. How­
ever the following quotations from Goodnow will settle 
all doubts about it ;- ' 

"The pomer oj tke le(islature to remedy s,4ciat 
administrative aljuse :-The exercise of this power may 
result from petitions which have been sent to the legisla­
ture by individuals. For almost all constitutiQns 
guarantee to th(', individual the right to address petitions 
to the government, and the legislature is the place where 
most of such petitions go. 1 he legt"slatrtrt may jurlMY 
act 01 z'ts (ru:n motion as zt is genera'~y on the watck for 
administrative abuses. The means of exercising this 
control are the resolutions condemnatory of the ad. 
ministration, the putting of question or interpellation 
to the administration, and, in case, satisfactory answer 
is not made by the administration, the undertaking on 
the .part of the legislature. through committees appoint. 
ed by it, of investigations wl1tch may have i~ view eitbet ' 
the unearthing Qf BQuses which have been suS'peeted • 'or 
obtaining information de lege ferenda." Vol. II, p. 266. 

(n) T;'en lorms pf l,gisl4tivt &tnlVpl. 

, Ftotn the' above, we fitid that in general the legisla-
• tive ,control is ex«clsed in three forms or ways. 
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,( I) ReSQlutions co~!.~toryoftb.e administration.· 
(a) Intetpella~on or pu~tiDgof q~tioQsto the ad. 

ministration. 
(3) Appointment of select committees for mvesti~ 

gatlons having in view either the unearthing &;of' abuses 
suspected or obtaining imformation Itle lege.1e,.ende. 

f4ln the United States and Gerr:v.any this control is 
}~xereised in all the ways which have been mentioned. 
Irl Germany it is, however, more efficient than in the 
United States." Ibid Vol. II, p. 267. 

"The rules of the Reichstag (representative asserrtbty 
of the German Empire) provide for interpellations ........ 
In (orm, therefore, interpellations are adressed to the 
Bundesrath, but in fact they are communicated to the 
Chancellor, who usually answers himself, or al\ow~one 
of his subordinates to do so. A debate may ensue if 
demanded by fifty members, but it is not followed by 
an order of the day expressing the opinion of the House 
and, indeed, interpellations have no such importance as 
in France and Italy, because the parlianientary form 
does not exist, that is, the Chancellor does not resign 
?n an adverse vote of the Reichstag, nor does he feel 
obliged to conform to its wishes." 

"A resolution can of course be moved in accordance 
with the ordinary rules of procedure, and this was done 
'on the OCClVion of the expulsion of the Poles in January 
1886." Lowell Vol. I, p. 258. 

"In neither Germany nor in the United States do 
resolutions ,condemnatory of the administration have 
a'ilypolitical or legal.efl'ect,.,though in both counlt'~ the 
'legislature has the right to pass. such resolutions. 
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All the control that the legislature can· exercise over 
the administrations in the United States and Germany, 
other than the moral one just alluded to, is to be fOulld 
in tfe powers of standing coptmittees which fi'Om time 
to timB Il)ay be appointed. I n the United States there 
is uWally one such standing commitee for eacr. admini­
strative department. The main function of such admi. 
nistrative committee is to scrutinize carefully the way 
in which the business of the particular department is 
transacted." Goodnow Vol. II, p. 268. 

(i) A fOU1'th form where executiv.e not removtllJle by 
legislature. 

From the above we see that in the United States 
and Germany where the e~ecutive is irremovable by 
the legislature, the legislature exercises its direct con­
trol over the administration through resolutions. h~ 

England and France where the ministry is responsibl~ 
to the legislature, such resolutions condemnatory of the 
administration result in the resignation of the ministry. 
Therefore, in this sense, the resolutions passed by the 
Ie~islatures of the United Stat~s and Germany have not 
the legal or the political effect of the resolutions of the . 
legislatures of France and England. To supplement this 
weakness of the form of legislative control through res~­
lutions, we find a fourth form of control in.. the appoi~ti 
ment of standing committees for scrutinisiilR· carefully 
the way in which the business of the admit'listrative 
depart.ments is transacted. 

So we see that legislative control over administra4tion 
'is ~xercised in Jour forms! 



(I) .. Re~~qtions! (~) Intef~lat~~ {l)Appoitt~ ... 
Ill~ntpf cOPlmitt~or ipveStigation." '(4) ~ppoiuttnent 
Qfsf;wding committees in connection witil' administra., 
tiye dePart~ents,-th~ first three in,all~OQntrie:;J the 
fourth in countries where the ministry is not~p:i>nsible 
ttl t~e legislature. . .' (' 
. . We have further seen that the object of interpella­

.lions is primarily to obtain infor~atJon about adminis­
tratiye abuses and this may lead to. the passing of a 
resolution condemnatory of the administration. The 
resolutions may be condemnatory or for the appoint­
ment of a c.ommittee of investigation. I n some States 
in America these committees have, "Full power to punish 
witnesses for contempt who refuse to answer questions 
put to them. But even if .,the legislature does not P&lSS-' 
ess this power, still as a matter of fact the officers of the 
administration will usually comply with the summon .. of 
investigating committees of the legislature and will 
answer all reasonable questions put to them since "desi­
ring legislation and always desiring money (they l}ave) 
strong motjves for keeping on good terms with th05e 
who control legislation aQ,d the purse." 

"It would seem that the German law recognises as 
belonging to the legislature a similar control over the 
~ministration through the appointment of'investigating 
(j8mmittees." .. Goodnow Vol. II, pp. 270,2]1. 

(J ~ Diffe,.ent kinds of control by legislatu,.e over the 
ezecutz've. 

(,We have tried to explain above the necessity of 
bgislative control over the executive, the recognition 
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. ofthis,princjplein the 'most ad,'anced StateS, "and ' t~ 
fonnsin wbich they are exercised. as also the manner in 
wDicb itsvaribus forms- are rendered effective under 
differol1t constitutions, We ha"'e also explained above, 
how one' Q.( the univer!lally-recognised forms of control 
is by,~'Resolutions" of the legislatures; and also how 
these resolutions are condemnatory or for appointment 
of committees of investigation. It will also appear rrom 
the above discussion that the conditions for rendering 
this control effective in constitutions where the ministry 
is not removable by the legf~lature are: 

(I) Complete control of the legislature over Finance, 
throulh power over taxation, appropriation and examin­
ation of accounts. 

(2) Control of the legislature over legislation in the 
sense that no law can be passed except with its consent. 

(3) Standing committees for carefully scrutinising 
_ the way in which business is cOLlducted by administra-

tive departments. 
(4) I nterpellations. 
(5) Resolutions. 
(6) Committees of investigation appointed by reso­

lutions. 

(l) I\'ecessityof and rela#on between diflerent ki"ds 
of control. 

It is to be noted that the first two cOlatittiooli, are 
essentially np.cessary to render the executive amenable-, :, 
to the influence of the legislature and to give the legis~ 

• Jature a control over the ge~eral policy of . administJa:-
tio~ and that the lI.st four conditions reooer the con:) 



•. ~Qftbe.:1eIgis1aturee~tive over tbe 4etails of admitit­
ittation with 11 viewtorerIledyspet*aal administrative 
;abuses. ,If the first two conditions' are absent, then the 
~preseQtativeassemblyhas no control over the general 
poJi~y of administration, and there is not·evengtUe begin­
ningof representative government. Without the5e( con-

'd.ilions the last four forms of control lose theit' real 
.i$ignUicance and effect. When· the first two conditions 
..are ,present, then the last four conditions are necessary 
to render the control of the legislature effective over the 

, detatls of administration and to remedy special admini­
strative abuses. When these last four conditions are 
also present we have representative government in a 
'complete form. 

(/) C. L. propos:!1 Df legis/ative cDntrol an eS8entiai 
feature of rePresentative government. 

The COllgress-League Scheme is essentially a scheme 
for representative Government. Its demand falls short 
of responsible Government in as much as it does not 
go to the length of asking for the appointment and 
removal of the ministry according to the wishes of the 
majority of the represantative assembly. The essential 
feature of responsible government is this power of the 
¥egislature over the ministry It is in this sense only 
t'bat respon~ible government, is a more complete from 
Qt&:lf.G<1fernment than representative government. It 
therefore follows that responsible Government is ' repres­
,erttative go~rnment and something more than this, 
having a legislature with power over the ,appointment 
~'ndremovaL6f the ministry. The official Reform scheme 



proposea-togivesOme elements. of 'respontible go~· 
mentat orn:e. Is it not, therefore,quitelogical tha. 
u~der this scheme, representative government 'in·;, its 
con1l>lete form should be at once granted, alJ,d • ~~ 
thing tn~ebesides, towards giving the legislature pPWef 
oVf1r the appointment and removal of the ministry? 
A step beyond representative government is promi~' 
and how ca'n this premise be fulfilled unless,the condi­
tion precedent, namely, complete representative govern", 
ment is established first? Is it not therefore to be 
expected that the propusals of the C. L. Scheme, so .. 
far as they are compatible with the essential features 
of representative govenment, should have beencqnceded 
without any demur? 

• But as we have said before the psychology of the 
official mind is inexplicable. Far from conceding 
without demur, the official critics have objected . to 
every, essential principle upon which the Congress~ 

League Scheme is based. The three fundamental 
principles for which the C. L. Scheme stands are, the 
powers of the representative assembly (I) over finance 
(2) over legislation Ct) over administration ,directly' 
through resolutions. J n the two previous 8e\;tiotts 
we have dealt more fulIy with the first two. principles 
and we have established that these two are . essential 
principles of a representative form of gpvernment. -'In 
the present section we have shown, how, "!eide!l.th~, 
two principles a third principle must also be recogni~ 
to make re-presentative government cOTplete, by givu.., 
tbe legislature a,direct control over the" a~ministation 
-exercised in certain forms such as resolation &c. 



~.,t;ht!: rituler:IJ';"t .,"eipt-,of ·c,.ili.t:UfllW-itftltf't"" 
d~CI,., ex. live of Ill/kinds of t:O#tHl. 

Ifis unnecessary to deal' with the "various speciftc 
Objeettonstaken in the Report to this essentialptil1~Tpte 

c' or the C. L. Scheme. as these are mostly disp::osed of 
uythegeneraldiscussions in' connection with Finan~ia\ 
Power a~ Legislative Power. But before we conclude­
t1iissection ,we must discuss certain general aspects· 
{"regard to the nature of the official critidsm . 

. Para 170 of the Report, contains the f~lIowing 
.1Itaatemeqts ; 

"if we compel the executive to carry out instructions 
from the legislature, we bring the Government to an 
end by destroying its right of actinn. No Government 
can consent to remain in office and to put into effect 
orders of which it disapproves." 

In essen~e the above Objection is based upon the 
peculiar official theory about harmony and good govern­
ment which, in its complete form as developed heretu. 
maybe stated thus: that the executive mllst have 
power to raise money and to lay it out as it pleases; 
the executive must have power to pass what laws it 
peases ; and, lastly the executive in the exercise of these 
powers must ~ allowed to do as it pleases without 
,,~llY control or check from the legislature. This theory 
Iso t'be very neg?tion of the first principles of represen­
tative .govetnhlent, and has been fully discussed before. 

(n) Proper scope of resolutions. 

JJil fOfm the present objection bas got a plausible 
apt-'earaflce:owtl!!g the {act,that the C.I... Seheme does. 
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not .de6uetbenatllA: and scope of the resolutions.·. 
bas given the loop..hole to the official critics.. hi,." 
common taetics in polemics to ascribe to your Clppotle.., 
"thee mOtives which he did not entertain and t"'''''' 
attac! Will violently for these. This is what theoftic:i.,. 
crijicism does. I t first ascribes the widest and the.~ 
absurd meaning to .the proposals of the Scheme abQu~ 
the resolutions which the framers of the Scheme cou,1d .• 
never have intended, and then it proceeds to .expose the. 
absurdity of such motives by queer arguments. 

When the C. L. 5t;heme omits to define the exatt 
scope and nature of the resolutions, it would have be~l 
only fair and just to interpret these according to the 
-constitutional practice ill England or elsewhere. 'BQt 
this the official critics could not afford to do, ~r tbetl 
they would have no case at all. Therefore, with a view 
to make out a (;.8se against the O. L. Scheme, theybave 
to ascribe to these proposals all sorts of unjust_qd 
absuC'd intentions. 

We have seen above that, according to constitutiodlt 
practice, resolutiolls in the first place are condemnatQ;ry' 
of the administation and that in constitutions w.~ 
the ministry is not removable, these resolutions doridt 
and cannot lead to the resignation of the ministry. .50 
far there can be no objection to the proposals .• ar. the 
C. L Scheme. In the second place, we have seen -that 
by resolutions special committees for i~*Aigati.onniay 
be appointed either for obtaining information de ., 
ferenda or for inquiring into any special administta\ive 
abuse. How can there be any Qbjections tothisQflenl 

But th~ pt,ssa.ges. quoted above, .fromtbeR...,.t: 
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WoUld:~ to-,suggest .tbtt-1:nese··telt'ktti()m,are ·lnteftd .. 
~to'maketbe;govemm~timpossible and to l' bring 
it.-:,to'jan :eod . by destroying its right of :tction."" How 
,c&n'tbisbe effected io all human possibilities? Is- i~ to 
lbe.npposed that by resolutions the ~ ndiant.eg;;lItures 
win -effect the dismissal of the Viceroy and Goverf¥lrs 
or'thcnr ministers? Or is it to be ~':Ipposed that by 
.... lutions the legislatures ,viii suspend'the operation 
'of'the standing laws of the country? These ·interpreta­
tions are too absurd to be entertained by any body. 

It is quite clear that the resolutions must be confined 
to 'parti!=ular administrative acts or measures which are 
in the nature of abuse of authority or of discretionary 
power. Even then there is a furtber limitationimpo.sed 
by constitutional practice and common sense alike, thrat 
Jl() resolutions can have the effect of going against any 
standing law or exceeding the constitutional power of 
the legislature. Take for instance the case of a District 
Magistrate who, in the opinion of the legislature, has 

'been guilty of gross abuse of power. The legislature 
may pass a resolution condemnatory of his conduct, 
,,,sy even appoint a committee to investigate the 
charges against him. But, certainly the legislature can 
not pass a resolution binding the executive to dismiss 
tbtlloDistrict Magistrate, if under its constitutioc'l, it has, 

,lJ'Iot<-the power qf appointment and dismissal of district 
offiCer~. Sadl a resolution, by its very nature eX'ceeding 
~be constitutional power of the legislature, will have the 
etlect of a recommendation only .. The Indian legisla. 
tures,,;annot be sovereign legislatures of the type of 
thOt British P.allliament but will only be authorities of 



e~· powe~,exercising such powers asate ..... .,. 
ed: .. "totbem, "by Parliamentary Statutes. These tiMi ... 
tiol1.al$O could riot have been. unknown to the ~t 
offitia\,critics. 

Wbatcan then be the reaoson for the vehement prote$4 
tati8ns,gainst the C. L. Scheme on this point, covering 
(our paragraphs of the Report? The objections theri; 
under the circumstances, must be taken to be reaUy 
directed against the normal powers possessed by every 
legislature to pass binding resolutions against the admi­
nistrations within the limits laid down by their constitu· 
tion. I f they are to be denied even these normal powers, 
then, what is the good of creating these shams? 

If any government is to be made representative. 
theolegislature must be given the three essential powers­
demanded by the C. L. Scheme. The legislature must 
have complete control over finance, it must have con:-­
trol over legislation subject to veto, and further, it must. 
have soO)e direct control over administration, throug4 
resolutions etc. And we have demonstrated it clearly 
that according to tbe British constitutioMI practice with 
regard to the meaning and the grant of respuasib\ei" 
government, this is something more than representati~,. 
,government and is only granted after the latter foun.is 
first established. 

(0) A general impression of the cririrism. 

After having' reviewed the main objections oli 
principle to the proposals. of the C. I.. Scheme w.~ 
regard to the three essential features of representltive 
government, which is the Jjmit ofiti .. demand, die· 



~""t) ··&i~~ e~~,,~·. a'~''': :'~£U\ .• ,t.\tng).f 
:~in~eot at.~at~re ; of, tbe ''critic_le~\ltd 
y~ , it" . We , have' seen,tbat in ', connectiOn with~.ach 

;~::i~ three great principles, it is not the CL.S,h'eme, 
tl>~t.·official criticism that is esSentially unso'mdand 
~· to all precedents and teaclrtngs ofHist~I')" 
~" .criticism. · thu~ leaves a painful imi'tession iil th~ 

;,~.because, all the time that we analyse ang expose 
:;~ hOUQwness. we are conscious that we are ,not dealing 

\~t:htb~argtlments of an opponent before an impartiai 
.'tribQnal, but with the decisive opinion expressed by the 
:,J'Udges the1TIselves, against whose decision there is no 
J~her appeal. It leaves a feeling of disappointment 
in' the mind, when we see that in addition to bad logic, 
.Q~I' ,official crities are proclaiming to the world that they 

.. ar:egoing to give us much more than the C. L. Schelne 
, demands, although they are 110t really giving us even 
"" what we demand in this scheme. And this feeling of 
. .u<islappointment grows more and more bitter when we 
see the jubilations around us, and the wild dances 
,of joy and the flourishes of trumpets with which the 
officlai scheme is being hailed by some of our own 

, i()ountry rnetl. 


