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PREFACE 

The original preface to this monograph wa.~ 

written in December, 1920. The present preface 
if-; datpd March, 1!)2~. The gap will explain 
some apparent discrepancies in the text. The 
original manuscript was prepared before the 
Reforms came into heing; it was sent to the 
press soon after the new legislative hodies met, 
for the first time. During the l'aBsl\ge of the 
enrli(,l' portion through the press, certa,in 
alterations were made to bring the text up. to 
date; but after the first forms were printed off, 
it was ('lear that the battle was to be fought 
over again. In Council after Council the con· 
troversy, which had remained dormant during 
the war and during t,he preparatory stages of 
the Reforms, was reviv~; and, after consul· 
tation with Sir Asutosh M:ookerjee, then Vice· 
Chanoellor of the University, it was decided to 
postpone final publication till the Report of 
the Committee appointed as the result of a 
Resolution moved in the Bengal Legislative 



ii PREFACE 

Council to the effect that '1tep'l should hr takC'n 
to carry the 'leparation into ('ifect, was available. 
'l'his deei'lion meant a delay of over two years. 
It wa'! not pos"ihlt' to reprint trle ewlier forms, 
and although ... onw anachroni~m~ have been 
removed, trace" of the period of waiting \\ ill he 
evident ill both the papt'l' and tht> ... uhject matter. 

'rho origmal idea of tlH' monograph was 
to preSf'llt in a hi'ltorical and critiral 'letting 
a problem \\ hieh, ill the Itllthor\ judgment, 
was lik~ly to be appctrent "hell the new Oouncils 
found their bea.ring", aud which would require 
attention in the University cla'lsPs. Exhamltive 
historical or critical analysis has not been 
attempted; the prohlem indeed involv~ ... the 
whole adminie,trative "y.,tpm of India, which 
would seem to require a C'omplete overhaul in 
view of the introduction of '1emi-responsible 
Government, and the promise -of responsible 
government of the Dominion type. How far 
the existing Imperial ServICes system with its 
extra-India recruiting authority, and it"! inde­
pendence of the legislatures, can be reconciled 
with responsibility, is a question which raises 
issues both too wide and too delicate to he dis­
cussed here. The issues have already bren 
raised, but by no means exhausted, in the legis­
latures and the press. A new Public Services 
Commission is on the threshold of India, but 
whether it will d('al with the prinoiples of 
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administration b not at the moment dear; but 
this mueh call he !!laid with a fair amount of 
certainty, that SOOI1O' or later the fundamental 
IbMItl~ lllu"t he faced. DecisiollS, vital aud final, 
must be reached as to whether the Secretary 
of State is to recruit layer after layer of m('n for 
all-India Servicls, for thirty years' periods of 
"lervice, when Dominion sp,lf-goverllment has 
heen officially gh en forth it~ the culmination of 
the prCbel1t half-wrlY Reform ... ; ,\ hether Provin­
cial autonomy, now fairly real, can be reQOnciled 
with the exi~tence of Imperial Services which 
perform pl'ovinClrtl work; whether the develop­
JlH'l1t 01 local "eIf-t;'oVerIllllt'ut \\ ill rt'llIove the 
lluct'""JI,v 101' Lhe prc,,"llt type uf ])i"tl'id Olliccl'; 
" het hI l' tilt' PI'tN'l1t OI'!!.llJi.,ctUoll of tlH' 
penn,tlH'lIt Af:'l'l't't.tI'ld,h c.lII l'olltinlle with the 
1.{1'U" tit oi .l (·.t1l1uet "y"tPlIl 01 g-O\ ('I'lllllsut ; 

aHd "hl~ thel' till' PXPPI\..,t> 01 .J<~lJ!!I,lTld-l'ecl'Uitt'd 

"ervice'J ib III ~UIl"'()Il,tl1CI' with tilt' efficiency 

"bich the t{uvernIlH:'nt" 01 the futUl'e may 
demand The prd.ctical bearings of applied 
belf-detel'mination a.re multifarious; they are, 
too, often unexpected, but the rigour of logic 
will manifest itself, TlIP present study touches 
un some of the above problems; to work them 
out ili not the present task of the author, though 
it would have been a most intriguing one, 

I n conclusion, I would offer my thanks to 
Sir Henry Wheeler, now Governor of Bihar and 
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Orissa, who, -when Member of the Executive 
Council in Bengal, very kindly allowed me 
access to the Government papers on the subj-ect; 
and to Sir Asutosh Mookerjee, who, as 
officiating Chief Justice of Bengal, kindly let 
me see the High Court documents. 

Jlal'ol!" 1.92B. U. N. GILOHRIS1.'. 
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The Separation of Executive and 
Judicial Functions 

A Study in the Evolution of 
the I ndian Magistracy 

I 

THE CONlJITIONS OF THE PROBLEM: 

We have just seen the beginning of the 
new Oouncils in India. The creation of these 
Conncils marks the biggest constitutional advance 
India has made. 'rhe modified or tempered 
oxecutive government hitherto prevailing ba~ 
been replaced by a type of respollsible or parlia­
mentary government. More and marc the con­
stitution and the internal affairs of India will be 
moulded and directed by an Indian personnel. 
Many of the old time-honoured administl'ative 
probbms will be discussed and settled iu a Dew 

atmosphet:e, and to t1!e !Student of Indian poli­
tical development not the least intere!!ting aspect 
of our new system of government will be the 
changed telbper in which problems, hitherto 
called grievances, will be settled. Hitherto the 
non-oftlcial Indian member~ of the Legislative 



Oouncils of Iudia }ut"e played the part of th~ 
party in opposition in the }~nglish scheme of 
things. All parties in opposition are mOl'C frac­
tious in their critioism than constructive in their 
policy. rrheir pa.rt a.s critics of the party in 
power, or the government, enables them to demo­
lish, destroy and hring into contempt the efforts 
of the government. As a non-responsible, non­
eonstt'uctive agency, they are free to indulge in 
any captious criticism which may turn votes 
from one side to another. Snch criticism, where 
genuine, is salutary and helpful; but often it is 
artificial, far-fetched, and embarrassing to the 
executive. Like the conventional Irishman, an 
opposition is "anti-everything," whether the 
measures are good or bdd. 

Place that opposition in power, and the 
,vhole scene is changed. The ad aaptaltd'lem 
phrases and criticisms are forgotten. 'rhe old 
opposition assumes the part and function of their 
late cnemies. 'rhe moderating influence of 
puwer actually wielded, the responsibility to 
/.t majority vote aud a public opiuion, dud the 
ever-present duty of administration breetl a 
wouderfl1.1 oUlirioll of extreme dews and social 
millenia.. 'l'he grip of the admiuistrative vice is 
all C1fectivc soother of cxaggcrc:l.ted and fanciful 
view!:!. 'l'he a.ll-Ilel'vading tcntacles of tt, 'l'l'easury 
01' }'inancial Dopartment effectively check mag­
uiloquent schemes aud make rash l)l'oUlis08 melt 
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into thin a.ir. Oonstruotion is quiokly reoognised 
to be more difficult than destruction. 1.'he 
previous party in power-now in opposition­
makes the erstwhile opposition feel the blast of 
its own icy breezes, and the erstwhile opposition, 
now in power, finds itself actually repelling the 
attacks it itself made on its predecessors. 

So the political game goe"! on-the ever re­
cUl'ring .strugg1e between the Ins and tho Outs; 
on the one side, the in-genuine criticislil, the vote­
catching patriotism, the rash promises, th(' new 
social idf'als; on the other side, the daily, nightly, 
weekly, yearly, the perpetual working of a huge 
administratiyc machine, a machine which, despite 
renewals and mendings, mmt continually be 
oiled, tested, and, above all, kept in motion. 
Ministers, flitting departmental phenomena, come 
amI go, but the machine goes on for ever. Minis­
ters may mould policy, they may increase or 
decrease departmental efficiency, but they are 
there a day, then gone for ever. Others arrive 
and take their places, perhaps with new ideas 
and ide~\ls, but soon they come within the 
grasp of the same vice. 'l'he Department rules: 
nominally a servant, it i.-.; .. eally the master. 
'!'be minister leans on it as an old man on his 
stick. He OOcomeh a slave to its pl'ocedure 
and traditions. With his fellow ministers he 
nominally rules the country: but the Depart­
ment ruleR him, and, therefore, rules the country. 
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And no democracy has yet be6n ~le to rule. 
departments. Ministers may come *ho try to 
break departments: they soon depart, for they 
themselves are broken in the attempt. 

I n India the opposition hall"'now become the 
government in the subjects specially granted 
by law to ministerial control. With the new gov­
ernment a new opposition will rise up. The 
struggle will not be the old official 'Versus th-e 
non·official: it will now be among two (or more) 
groups of non-officials. Where, in the days now 
rapidly disappearing, a non-official bloc vote 
could be counted on against the official vote, the 
new executive, or minister, must depend on his 
majority on the one hand, and on his departmAnt 
on the other. How the majority will work no 
one can prophesy, but the departments must go 

. Oll as before. In general policy the minister will 
have to lead his followers. He will make new 
laws fol' his dep'lrtment to administ~l', and how­
ever virtuous his ideals, he will soon find his 
policy ciroumscribed by the mundane considera­
tions of rupees, annas and pice. 

One of the subjeots on which the non-officials 
used to vote "solid" was the question of the 
separation of the executive and judicial. Ever 
si~ce India, or its individual provinces, began to 
develop a national conscience, this subject has 
been urged upon the government as Os. most press­
ins reform. Much has been written, and mOl"e 
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spoken on' the subject. In this pa~r I propMe 
to give a short history of the oontrove1'8Y, and 
ultimately to analyse Us itnportance and bearibgs. 
But the study is not one of a single questWn. DU., 
the separation of the executive and judicial 
functions in governtnent: it Involves the evolutiQD 
of the whole of the Indian magistracy. With the 
wider separa~ion of legisative, exeoutive and 
judicial I am not at present concerned.1 On 
that subject suffice it to say that the onI,. 
I separation ' that modern democracy has accepted 
is re~lly a union, or a subordination of the 
executive to the legislative, in what is known as 
responsible government. The American non .. 
parliamentary or presidential system has not 
been accepted by newer democracies. The older 
British system-the system which is the negation 
of the theory of separation of powers- haM proved 
a much more acceptable instrument of govern­
ment to modern democracy. 

The present study leads me into historical 
high-ways and bye-ways of Bl'itish India, . and 
particularly in the earlier history of the subject, 
one is struck with the greatness of the .ad,mini­
strative problems to be solved, as well as by the 
great ability of the administrators who solved, 
or tried to solve them. 'J heir task was more 

• J'or this IlUbjeqt lee an,. c01I8titlltiOllal hiatory of India, or the 
Ob"ptel'l on tlie Gonrnmeot of India in tbe author'. ~~" 0/ 
PoUtm.Z BNfnet-Loupi&lll GI'MII. 00.,1921. ' 
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difficult thaI} that·of the modern administrators. 
The modern administrator has to amend, recast, 
readapt and add to old institutions. The earlier 
administrator had to create. After studying 
thefr work and the conditions ~der which they 
worked, one must bow to them in respect and 
gratitude. It is not unusual to praise the past, 
but the past of India .was one of peculiar 
difficulty and complexity. To a priori constitu­
tion-makers, of whom there recently has been 

., legion, the task would have been well nigh impos­
sible; but the British administrators were 
blessed with the strength-and weakness­
of their own system, the habit of meeting 
exigencies as they arise. 

The success of the Company is all the more 
remarkable in so much as the Company was 
primarily a trading body. I ts personnel were 
merohants, not trained administrators, or even 
lawyers. 'l'he early history of British India in its 
constitutional aspeot is a succession of Charters 
and renewed Charters, of conditions and revised 
conditions, of Acts and amending Acts, without 
any fixed principlfl. Gradually, as the va.stness 
of the problems and immense possibilities 
beoame more apparent, Parliament began to 
interfere, and oertain definite lines of polioy 
were enunciated. Government as Government 
sprang up out of commercial exigencies, and, 
ultimately became separated altogether from 
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commcrce. .But even ' bcfore the Company 
gave way to the CrowlI, before the COllrt of 
Directors wa~ replaced by a member ~f 

the British Cabinet, the administrators of 
the Company had proved not only governors 
but statesmen. They had laid the foundation 
of an Indian Empire, and what is now mQre 
obvious, of an ,Indian nation, or, at least, of 
an Indian nationality. Nor had they to seek for 
their troubles. In their eal'lier dayfil they 
were at the mercy of a somewhat capricious 
British Legislature. rrhough they had no 
publio opinion in India to criticise them or hold 
them responsible for their actions, they were 
responsible to a more critical tribunal-the 
House of Commons and the British Courts of 
Justice. Gt'adually, as the result of the policies 
of the Company and the Crown, the centre of 
responsibility changed. }'or a British opinion 
grew up an Indian opinion. For a relatively 
uninformed public grew up a critic in aittt, 
the Indian himself, who, as time passed, became 
llot only a critic but a national voice. }~rom th8 
ruled he was educated to hecome the ruler, 
first unofficially, finally officially, for the l'espon­
sibility of hi@ goverllors has turned iuto respon­
!;ibility' to himself. 

(/l'he quesftioll of seIJU1'ation of executive and 
judicial is really an epitoll1e of the history of 
the administration of Bl'itish India .• } The I 
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controversy started with the serv3utsi of the Oom­
pany. It was continued with the servltnts of the 
Orown. It is likely to end in a 'legislature to 
which the executive is, in pnl:L. resp$nsible. In 
all probability the question will be solved before 
complete responsibility is attain~d: otherwise it 
would have represented the various historical 
stages of the evolution of the Indian system of 
g()~ernment since the Company cnme into power. 

It will, I think, cJear the air somewhat if I 
ftrst give a rough outline of the present exeou­
tive a.nd judicial system prevailing in India­
the system at which so many shafts have b~. 
loosed. As an example I take the pt'ovince with 
which I am familiar--:.Bengal, noting the chief 
variations eiisting in the other provinces of 
India. 

The first point to be noted about the present 
administrative organisation in India is a differ­
ence ill nomenclature due to a more fundamental 
difference in the principles of government, a 
difference which has now practically disappeared. 
'Wp to 1831" the method of legislation in India 
was by Regulations. '!'hese Regulatiol1s were 
issued from the three oentre~ or capital towns 
of the Presidencies-Fort William or Calcutta,' 
Ftn·t St. George or Madras, and Bombay. • 
Regulations, in the course of time, "becu.me bf'l1 
numerous and complicated. With the exten­
sion of the Company's tel'ritO'nes, administmtiWl 
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experience showed that the Regulations df&wn 
up for the older territories were too intrreate 
for the newer and less advanced territories. The 
territories called the North Western Provinces 
(or Agra) were placed under the Bengal system, 
but in oth&r new annexations simpler rules &Dd 
Codes were drawn up. Thus grew up the dis­
tinction betw.een .!WgulatiQn Province!. (Bengal 
Madras, and Agra) and the Non-Regulation 
Provinces. All the more turbulent territories 
and the more primitive areas were made Non." 
Regulation provinces. In any on~ province 
sometimes part was Regulation, and part non .. , 
RegUlation, as in the old presidency of Bengal. 

This distinction bas now disappeared. J 11 the 
Government of India Act of 1919 ~al1 the pro­
vinces are lumped together as Governot's 
Provinces, but the Act contains special provision 
for what under the old system would have been 
non· Regulation telTitories. rrhese are now 
known as backward tracts, and for them the 
advanced system of government adopted for the 
rest of India is, not yet sui~ble. But wfUl 
advance in education and matel'ial wealth, tile 
backward.: tt~s, like the old Non·Replatio~ 
Prorince$, "'ill COQle into line with . tlieir 
~nsis~n;. ' 
~ '!'he .14 dl~tinction h. left tNCefj in the 
:tbu~tive \ organiS&tiollj. The tfUfe""noes 
.. , !'&ftlr of f""t a.nd partly or~. The 

,2 
,l / 1 
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differences of fact presumably ; soon wiU 
disappear. In describing the administrative 
divisions of India, I take as types the Regulation 
Provinces, after which I shall DGft\ the chief 
differences prevailing in t~ non-Regulation 
Provinces. 

In tb# system under discuflsion, the heads of 
the Provinces were till the 3rd January, 1921, 
Govel'n~ in Council in Benga), Madr8s and 
Bombay, and Lieutenant·Governors in Council 
ill the other provinces, the whole, or part of 
wbich are Regulation areas. In January, 1921, 
all tllese Provinces became Governor's proviooes. 
The old distinction between Governor and 
Lieutenant-Governor has disappeared. With the 
Governor is now associated a 'dyarchy.' ~'or 

the administration of reserved subjects, he has 
an Executive Council: for the administration 
of transferred subjectt:! he has Ministers. To suit 
the new conditions, internal reor~nisation has 
been necessary in the Secretariats, but the 
general system is the El8me as in the old 
administration. U ndel' the Governors &1Jd the 
Ministers are the Secretariats and Departments, 
Reyen~e questions are under Boards of Revenue, 
with its allied departments, except in Bombay 
whp,re the revenue depat'tments deal direotly 
with tht' Government. The revenUe adain1&. . 
tattien of India partiaUy combines e:reeQ.tive &JMt 
judicial powel'$; but it is nC:lt in the COli'" 
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the Miril8tries, the Board of Revenu.e, -the 
Secretariat or the Departments that the question 
of separation lies. These various agencies are 
the ordinary centralised administration common, 
to all governments, and they will contin~ 

under the new system of government, ~~Y 

form the permanent administrative dtpar~entR 
of government~ and, whlttever the system Of 
Government may be, they will continte to be 
responsihle for'the good administration of the 
country. It is in the territorial ~adminish'&tion 
that the difficulty of the separation of funotiO'nk 
a;res. 
~ ~he basis of the whole of the territorial ndmi. 
mstration of India is the l't'peated subdivhtion of, 

I territory. 'fhe unit is the district. l'hp, district iF! 
subdivided into smaller areas, th~ names of which 
vary from province to province; and a lluml>el' of 
districts may be grouped into a widel' unit of 
administration, the DiviSIon. This however is not 
universal. In Madras the final unit is the 
District; there are no Divisions, nnd, therefore, 
no Commissioners. , 
l There is no sel principle for the delimitation 

of district boundat·ies. Some are small; fiom8 
are large. The areas and populadbtls vary 
exceedingly. Nor do all districts have the sub­
divisional sys!em; nor is thore a.ny uniformity in 
the area or population of subdivisions. A rough 
administrative expediency based maiDl, on 
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revenue collection is ta~n gnide! Diston.-" 
Mlly, districts have ~:freq\lently changed in 
n,rea, and their subdivisions altered. New 
districts have been carved out of lpreviously 
unwieldly districts, and new ...... com biIkations of 
districts have been created for the wider unit of 
the D'i\li~ibn, or the unit of police administration, 
the " funge." 1 

V.rhe JlChie{ district offici"l is the Coll1:'ctor­
Magi"tl'ate.; The evolution of hi-l duties we shall 
set> pl'f'SE'n tly. At presen t he is responsible fOl' 

revenue work, and he is also the chief magistrate! 
his first and main duty is the collection of the 
Jand reVf'nue. Thi:s duty in Bengal is compe.-.­
tively ~imple, because of the Permanent Sottle .. 
ment, by which landlOl'ds pay a fixed sum. In 
'Madras and Bombay, where the 1"!lotwari system 

'll'evaiJ~, by which individual cultivators pay the 
l'pvenue, the work is much more complicated and 
requit'-es much more time. In 7Bengal the4 
revenue. duties of the Collector are increased. by 
tAe fact that he is entrusted with the managE­
in:ent of many private estates, held hy t~'.ct-1't 
of Wards for minors and ot~. ::)" -...~ ~+'t;:v 
. \ Uhe oollection of revenae, t\S his name l~, 
is the cbi~f duty of the Cone,~r; but ,in ~y 
it forme only."a fraetioll. of the sunt~l of JHs 
"otk., Ilis· mitoellaneous duties are .exteuive , . 
and of a Ye~ v •• a~ ~.r. As., hed of 
ttJe distliqt be is. ijw '~lr _ govemtuat-Iu 
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t\ll_ttets~"·a. is tespqnsible fgf many separate 
administrative' departments, such as excHe, 
lineo~~ tax, stamp duty,and all new sources of 
revenQe. He is in charge of the Distric.t 
Treasury, which is practically the local bank for 
government purposes. He h88 to provide infor­
mation on aU matt.ers connected with the district. 
He is the ehief district &tatistician. He receives, 
and forwards, 'IrapOl-tlll on all sorts of subjects f.rom 
aU over his district. In Rome, province& he 
adjudicates in rent disputes between tenants and 
landlords. He is connected with local ~ies 
either directly as President, or indirectly as per· , 
manent consultant. In any case in all matteI'S 
oonnected with Municipal and District Board 
government he has to report to and advise the 
Commissioner or provincial government. The 
direct control by the Collector of loeal·.stifi 
governing bodies, such as l-lunicipalit.i.< "and 

. District Boards is now rapidly diminishing, owing 
, to tIle policy of appointing non-official Chairmen', 

But tbis policy, where the Chairmen al'e ,not 
trained administrators, leads to interneoine stl'ife 
in" these bodies, which ultimately requires :exa­
mination by Bnd report from the Collector. Be 
is also tbe· respOnsible district offieer' ioall 
emergeno~es, such as floods' ol" famines. The 
elections have added to his duties by makiDg 
him ar retu~in, .otlicer. In practically every 
new law, or ad"il'l~rative improveme.n~, i,ll the 

, I 
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. district, the CO;lJectol'-)Ia.gist:rate i j§ 'somehow 
involved. 
t In the earli~ryearti of British administration 

~he ,Collector's duties were even wider, for new 
departments have been Cl'eated \'ftIichb~ve taken 
the onus of much departmental work off bis 
shoulders-e.g., the Forest, Public Works, Jails: 
Education and Sanitation Departments. But in 
aU these mntters the Collector is the local chie~ 

consultant. If he has not actualJy to do every­
thing, he must k\loW aboul everything. His ear 
must always he open to hear complaints ~Bd 

. grievanceS'. His hand must always be ready t6 
help Rnd his voice to encourage. ]"'or all thf'8e 
ends he JiltS to tour throughout his district,. 
inspect every kind of institution, talk on all Rorts 
of topics, settle all sorts of quarrels, make all 
filQl'ts of enquiries, and fina11y mako all sorts of 
reports to his superiOl's.l ) 

\ ,With tho growing complexity of modern 
ad'ministl'ation, the Collector mm'e and more..is 
tending to become a post, office between the 

_.-.. _- -- -_.- ------------
I 'It is impo88ible to enumerate the many autie. that fall, or may 

fall to the Colleotor's lot. All amusillg descriptioD by a Judg,e of the 
Upper Provinces is given in an IlpP"ndilt. Mr. Rickette's de8cription is a 
fair reprelllJntation of the miscellaneous dntie8 tllat fall to the lot of the 
Diatriot ll~illtrlltp, Of MIlt'Se some of the factB have cohllnged but ~he 

general tl'uth8 have lIot, Mr. RkkE'tta'a letter was written on the 6th 
August, 
Jlldg~_ 

through 

'llb1eot. 

1868, in OORUl'lfion with thl' tl'l\ining of .Civil Serftntaaa 
Silcoh lotters C'ofu.lidl'rably relieve the tedium of readiog 

Ule vast ovllilotione of pa.pel'S and oorre»pondenc.' 011 the 
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people of his district ami tb~ provibcial gO'feJ'n­
ment. The system of government is tenron, 
towards legislative centralisation, with admin-' 
istrative decentralisation. I The Collector thu:s 
is becoming an interpreter of rult's, an. 
issuer and enforcer of orders of the central 
Government, and, of course, the head of a large 
staff necessary,for such work. At present the 
rules and orders of government leave him much 
latitude for personal discretion, hut the duties, 
if mure numerous, are tending to b('come less 
onel'OUS or responsible. '1'he growing amount of 
work in the various departments under him has 
been accompanied by a growth in the efficicncy 
of the officers of these departments, all of which 
makes a Collector's lot ealSier. ) 
~In additiolJ to all these duties the Collector 

is a Magistrate. He is respom,ible fOl' the peace 
of his dibtriot, and to this end be is endowed 
with wide powers for_ the preveDti<)D of crjm,~ 

under the Gode of Criminal Proc1edul!@. These --- . powers, it may be· noted, have not to any great 
e.de.u.t entered the controversy l'especting the 
separation of powers. 'l'hey are quasi-judiciaJ, 
it is true, but even extreme controversialista. 
have not proposed to divest him of them. The 
magisteria.ll powel's are ot thr4e kinds$ first, 
second, and third grade. The Collector is a first, 
grade magistrate, and, as IiIUCb, hears appeals 
from lower grade magistrates. His judgments 

I 
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are subject to appeals in the Sessions Courts. · 
He has also certain judicial functions in rela­
tion to revenua collection, but th~~ functions,: 
l\1'e now practically completel~f an !W.minlstra­
ti ve nature, the more legal cases going to the 
Oivil Courts. His revenue-judicial functiObs,. 
like his semi-judicial preven tive functions lla"Ve 
not been prominent in the Executive-judicial 
oontroversy. The Collector also supervises the 
w('rk of his subordinate officers. This, indeed,: 
is one of his most important duties. 

{(The executive control of the police is ill the 
hands of the Superintendent of Police. I As a 
rule he is :.1. European officer of the Indian Police 
Service, though recently a number of Indians 
have been promot.ed t.o the same statue. ....The 
Superintendent of Police is responsible for the 
discipline and internal management of ibe 
po~ and in t~ matters~. l'~PQnsible to . 
his own departmental superiors, ~ Deputy 
Inspector General and the Inapactor General. 
In all otbel' mattet:,s-in'1D&tters of the praven .. 
tion and detection of crime, in prepping eases, 
etc.-he works in close co-bperation -with the 
Dil1ltrict. Magistrate. In the otaer stages of the. 
controversy the Magistrate-CoI<eotor was mueh. 
more intimately connected wiUt Polioo w_k 
than he is now. Till the present organ i'-' 
of poliee was started, the ma.gistrate ~ ~ 
eonallt responsible for all police '*~~~~_ 
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the intl'odllctioll of the present post of 
District Superintendf-\nt of Police, this posi­
tion was materially altered, especially when 
this post came to he filled l'egu)arly by officers 
recruited for the Indian Police Service. \ The 
efficiency of these officers, and the police ~ystem 
gradually built up under tJWlU, made thE' magis. 
trate's interference less necet'lsl.tI'y, and it may 
be added, lest'l welcome The Police became 
the prosecutors, and traced f'videncc and com­
mitted persons for trial practically by them­
selves. Indeed so far back as the days of Sir 
George Campbell, who placed the Police 
Superintendent in strict bubol'dillatiol1 to the 
Magil;!trate Collector, there was It growing 
antagonism bl-ltween the magistrate and police, 
which has not by any means dh,appeared. 'rhe 
police are recruited from the same class-both 
in Indht and in Ellgland-ab the Indian Civil 
Service, and they have their own pride in 
efficiency, and their o\\n espl'itde COJ1J8. The -Police Commi~si(jn of 1902 expressly howd 

,that magisterial interference with the PO~ 
wouN gradually cease, but the Decent~ 
~ommission adopted the opposite vie:u:. In 
practice the views of tbe Police Commitlsion a.te 
tending 1;(> be realised.) 
\in all the Regulation provinces sa ve 1Iadl'lo~, 

distrjcts al'~ grouped into divisions, the ~ 
of which is the DiviswnaL Commissi0l16r" or 
! 8 ' P I 
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simply, the Commissioner. In Madrsl the final 
uuit is the District, and the Magistrate-Collec­
tor, therefore, is the head of the territorial 
hierarchy. The number of Districts in a Divi­
sion varies from four to six. (Commjssioners . 
date from 182Jt from the days of Lord William 
Bentinck. They first were judges as well as 
administrators, but their judicial duties later 
were transferred to the District Judges. Tht>ir 
duties now are thc same in kind as, but different 
in degree from those of the Collector. They 
are intermediaries he tween the Collector and the 
pr<>'\'incial government.) 

~-'or administrative convenience districts are 
divided into subdivisions. These subdivision-s 
are under Subdivisional officers, who are memo 
bers of the Indian or Provincial Civil Services. 
Smaller charges are uuder officers of the Sub· 
ordinate Civil Service. These bubdivisiona1 
officers exercise the same kind of paWlel'S as th€ 
Magistrat.e-Collector, though the powers al€ 

more restricted. They are reaUy Magistrate. 
Collectors on a small scale. The SubdivisiaI1 
is a replica of the district, hcadq uarters. l't 
has its ~ourt house, sub4reasury, sub.jail, etc. 
The suhdivisional officer i.$ also & tourjng 
officer,. for subdivisions are divj~ into smal_ 
areas the names of which vat'y {FC:JW pro,jace 
to province (~_~ ~as, ~Ue) •. ~ 
under its Qwn hUd (taiukdar, ~ etc.,). 



CONDITIONS OF THE PROBLEM 19 

There are sHll smaHer divisions, and mi •• 
officers, down to thtl village headmen ud 
chaukidars. It may be noted that the village 
headmen ' unite' powers-for tIle,. collect 
revenue, aet a~imagistrates~ and also are petty 
civil judges . ./ / w'; 

ern the Non-Regulation provine-es and !!?!.­
Regulation district!b,of the Reiulation Provinces 
ther(' 1\1'(' some variations of the above system. 
Theheads of the Provinces (Lieutf:'nant.Govemors 
or Chief Commissioners under the old system: 
under the new Act of 1919 they have become 
" Governors") their councils, ministries and 
Secretariats ar(' much the sn.me in position and 
authority as in the Re~ulation Provinces) The 
body of officials composed in other provinces 
of members of the Indir:l.n Civil Service is 
known as the Commission (t'. u, the Punjab 
Commission, the Burma Commission). Except 
in Oudh, whioh is UDder the Board of Revenue 
of the UnitRd Provinces (th(' old North 
W estern Provinces) there is no Board of 
Revenue in thp- Non-Regulation Provinces. 
In Burma aDd the Punjab its place is taken by 
th.e Financial CommiS6ioner; in the Central 
Provinces the Commissioners of divisions and 
~nue ~epMtments deal directly with the 
provincial gpvernmeDt.~ The Collector in the 
Re • P n known as the 
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MagistrateR and Deput.y Mflgi!ltrat€s of the 
R&gulation are 1<no,"'n respectively as assistant 
Commissioners and f'xtra-fl~8i~tant commissioners 
in the Non-Regulation Provill..£.eR. rrhe func­
tion!'4 and powers of ('ach are very much the 
same though the Dame!'4 are rlifff'l'f'nt. The 
chief difference between the two lieR in the 
judicial organisation. r.ch.e. criminal powers of 
Dept.1'· CO.!!1missionel'A are considerably wider 

J.h3n those of JJnl]ectots. There is much more 
combination of pOWf'rR, and far lesA division of 
functions hetween the Executive and JudiciBl 
hranrhes of the Civil Sel'vicf's. Commissioners 
in Burma, too, Rre thp chief Civil and Sessions 
.fudges. But gradually the sepal'ation iR heing 
effected which is common in th(> Regulation 
Provinces') 1'he head Courts used to be Chipf, 
not High Courts, hut it is merely a question of 
time I\S to when there will he a complete serie~ 

of High Courts. Alrpady in the Punjab the 
Chief Court has been replaced hy a High Court. 
In Upper Burma., the Cf'ntl'al Provinces, (1udh, 
lionel Sind (th<:> Non-Regulation area of the 
Bombay Presidency) thA functions of the Chief 
or High Courts are performf'd hy officials known 
as Judicial CommiRsionerR. l 

(So much for the execut,lv(' administration. 
The judicilll a4ministration of .Jndia follows 
similar lines. J..A..t the head of the judicial 
system are the !¥",Qwlrts, or their equivalents, 
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Chief Courts, and Courts of .Tudicial Coml1lis .. 
sioners. 'l'be Pl'ivy Council, of course, is the 
final. court of appeal.) "With these highex. 
Courts, as with the Gove.!ll;;;:;;;t -Secretar iats'4 
the- controversy of Executive and J udicil}l is 
notinmar& concerned. (The lower Courts are 
divid~d into two branche"-District and Sessions 

~- -
Courts a!ld Magistrates' Q,oUl'tS. The al'range-
ment of the District and S(>SSiOlll' Courts jltt 
based on the same prmciple as that of the 
general administration. Normally in every 
acimini .. trative district t here i~ a District and 
Sessions .fudge. (Ea ch Province is divided int~ 

.. ess~ for higher criminal jurisdiction 
--these areas neaL not he co-terminous with ---those of admiuish'ative di'!b'jcis 11.\ practice they 
uRually are co-terminous with the district.) 
rrhe procedul'P of thf'sP court!'. is, on thrir civil 
~,governed by the Codt> of Ciyil PJ'o~ure, 
and, on their criminal. by the Cgqp of Ct'imiftftl 
~rocedul'e. Below the J)istrict. and Sessions 
.Tud~e, for civil work, arl' thf' courts of ~ub­
ordi~atc judges and mllnsitrs'; In the non­
Regulation provincE'S, as we llavl' seen, civil 
judicial work is freqnently done by executive 
Officers.) ,,\\l'ith none of the pure]y civil rune­
tiona.l'ies does the difficulty of separation arises. 
The difficulty ~rises in the Qrganisat,jon of the 
inferior criminal justi..Qe. lIn the districts there are 
two types of crimina.l cou~-Tbe Sessions Courts 
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\ ., .. 1 __ 
1Mlti ik6 JlftPtrates' (Jou •. The ~~ Coatti 
are.presitied'over hy the Sessions Juidgf', or, 8S hi" 
full desigaation is, f)istrict and Seuions Judtte. 
With him may bp associAted adcJ.!tional ,or asshJ.. 
tant Sessions ,1 u,dges. These courts are fixed ..... ..",. 

at district hE'adquRrters, and try all cases com-
mitted to th(>m according to the Codp of Crimin· 
&1 Procedure, and tht'y may inflict any punish­
ment according to law, the death !'Ientence alone 
requiring the .confirmation of the provincial 
High Court, 01' its equivalent. ) 

Below the Court of the District and SessionR 
J,!! dges , are, for criminal work, the ~urtft..Pf 

the magistrates. '}'hl" presiding officers in these 
courts, R'II we Ilave !'Ieen, are the M~t~­
O~rs, additional magistrates, assistanl.And 
deputy magiE.trates, all of whom art' executive 
oftic('rs The Code of Criminal Procedure defines 
the variou'l classes of crime which may be 
tried'by the various grades of magistrate. The 
powel'S of the first grade magh.trate are to pass 
sentences of two years' imprisonmunt, or a fine 
of Us. 1,000; of a second grade magistrate" six 
months' imprisonment ttnd a fine of B.s. ~OO, and 
I) third grade magistrate, on9 month's imprison­
meat and Ii fine of Us. 100. First class mag .. 
trates ma.y oommit serious cases to the se88i~ 

~ In Non-R-egulation provinces speciaimagisfl'&tej, 
iaveeted with speciat powers, m~y be appointed' 
for special oases. ~ are also llol1~!L 
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magistrates for trying" pet.' criminal 'Ca8e&. 
1.'heir decisions as a rule are sub.;ect to appeal in 
the Subdivisionsl otlicers' Courts.) 

In the Presidency towns the functions are 
separated. Thel e are sppcial· courts-such as 
small cause courts, for civil, and the courts of 
Presidet!cy magi~trates, for criminal work. 

Un the Reg1ol1ation province8, therefore, the 
Courts are arranged thus:-

Criminal and OIVII. ~ Oivil only V i Criminal only V 
-- --~- - 1-'~------ --- ------
High Courts. 
District and Sessums 

Oourts 

COllll~ of Subordillate 
Judges. MUl1stfl"s 
COUlts 

Courts of Collector. 
Mal(istratfls, Assillt. 
ant and Deputy 
lIJllgistr&tc/I Courts 
of Subordinato 
Magistuttea with 
Second or Third 
Clllg~ powers,) ~ . 

In the Non-Regulation I)rovinces the execu­
tive officials are civil and criminal judges, except 
at the summit, where there is the division into 
the Chief Courts or Courts of Judicial Com­
missioners, and the' Secretariat. In Presidency 
towns there are special courts for both civil a.nd 
criminal work. i 

Withou.t entering into more detail regarding 
the-~in •• trative and judicial organisatiQn of 
India, I .ma,. make special r.ote of one or two 
poiata in cennexion with that orga,nisation, which 
will h&)p to explaiin wbat follows, 



. 1. LIn theory ~h magistrate is head of the 
police in matters conc8nting crime, and th~ 
detection of crime, and at the same time he 
is a criminal judge. In practice, i however, 

. -, 
magistrates try very few cases themselves. 
The percentage, a~ we shu,ll see, was very small 
in Lord Ripon's time. It is even less now. 
Such judicial work as the magistrate does is 
usually confined to the hearing of appliclttions 

'for revision, and of appeals in petty cases, from 
magistrates of the two lower classes. He does 
not heal' complaints, nol' does he even distrilmte 
ca!~s. Such work is usually pel'formed hy the 
Joint Magistrate, if there is one, or by the seni~r. 
deputy magistrate. Such is the casu in Bengal, 
and, largely, in other provinces)In Non-Reg+­
tion areas Magistrates also have the civil powers 
'of n subordinate judge, but even where such 
a Byst.~m exists subordinate judges are usually 
appointed to do the actual work. Only in very 
exceptional cases the magistrates in these areas 
do civil judicial work. 

2. ~n the Indian judicial system there is 
an elaborate provision fo1' u.ppeals ill criminal 
justice. An appeal lies from the convictions of 
second ~nd third class magistt'ates to .,.firsbt,":~fss . 
magistl·ates. 'fhus a Magistrate-Collector'~ 

&8 an appeal judge. Any specially empowered, 
m.a.gistrate with fil'st class powers ma.'y hear 
those appeals. Original convictions by first.cla.ss 
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magistrates, with certaim res&l'Vations, are liable 
to appeal in "the Sessjons Court. The finality 
of appeals, as in all judicia.l systems, is arranged 
according to the court~ and cases. From original 
convictions in the Sessions Courts appeal lies to 
the High Courts~ A High Court may mill for the 
recol'Cl of any su-6ordiAte court, and pass judg­
ment on the legality of the judgment, correctness 
of the procedure, and general propriety of the 
trial. Acquittal~ are usually final, but thG 
provincial government m1t.y appeal against an 
acquittal and demdond a retrial. 'rhe elaborate 
appeal system in vogue is a relic of older days, 
which, in tht words of the late .T ustice Carnduff, 
were marked by the "inferior social standing 
of the native judiciary of the lower grades; the 
imperfect legal training of all the judges in early 
days, the general wan t, so far as the moru8~il is 
concerned, of the wholesome restraint exercised 
hy a strong bar, and the absence of publio 
opinion and an intelligent press." 

3. l:rhe District Magi'ltl'ate, as- we have seen, 
~ a touring officer. He m"pects all (he work 
of the subordin-lte magi'3trates, but such inspec­
tion does not imply interference in actua.l cases 
under tri -\1. His snpervision is exercised over 
sooh points as faults III procedure, procrastin­
ation or, post,ponement of C~8e8, and past errors of 
j~~. " His interference in cases under trial 
is confined" to the prompt disp<>Sal of the ~ase : 

~ , 
4 
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it does not concern the verdict to be given. He 
also reports regularly to the provincial govern­
menyon the work of his subordinates) 

'\14. (The relatiom of the High Court to the 
District Judges are that in puret:v jmlicial matters 
judges arc under the High Court, while in mat­
ters of transfer, personal misconduct, undesirable --relations between officers, and such like, judges 
are under the executive government. 'rhe4 
practice has grown up, however, of the provincial 
government consulting the Hi~h Court in. mat­
ters of judicial appointment etnd tramfer. '1'he 
opinion of the High Court is always talwll on 
promotions to the higher grades o[ the servitJe~ 

District Magistrates must not enter intu cor­
respondence with jlldges on the merits of cases, 
or cavil at their judgments. If District Magis­
trates have grievances, they must take the 
advice of the Legal Remembrancer, and, if 
necessary, refer the matter to the High Court. 

The same general rules apply in regard to 
the provincial judicial 'lervice. Originally the 
appointments were made OIl the Homination of 
the High Conrt, but thd pt'ovincial government 
used its own discretion in promotions, transfers, 
etc. Now, however, the High Courts control' 
practically all matters regarding transfers, pro­
motion, etc. Munsiffs are llomin~ted by the 
High Court. The Commissioner and Distrtct 
Magistrate have no power over these services. -- -
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5. rhe personnel of the magistracy and 
judiciary are an important point. Generally 
s}Jeaking, District and SessiO!!s Judges are 
members of the Indian Civil Service, which used I 
to be purely European, Imt which has now a large 
Indian element, and which in the course of ten 
ycars will he pr,wtically half European and 
half Indian. ( The sa.me is true of the Mn.gistrate­
Collectors. They are normally members of the 
Indian Civil ServiC'p) r n recent years in both 
judicial and executive work Indians of the 
lower services have taken a large proportion of 
these posts normally reserved for the Indian 
Civil SCI" ice. 'rhp Indian Civil Services as 
a whole arc by 110 Il1tlallo "preserve" for 
Europeans, as a glance at any Civil List will 
show. In the earlier days of the judicial exe­
cutive agitation, however, the Indian Oivil 
Service was mainly European, and this fact was 
not without importance in the agitation. 

6. The system at present in vogue for the 
selection of judges in the Services varies from 
province to province. In the Non-Regulation 
provinces there is no set principle, as the func­
tions are united. {!In the older provinces, 
however, since 1873, the Indian Civil Service 
has been divided into two branches, the EtXecu­
tive and judicja9 'J'he youug Civilian, on coming 
to India, is placed under an experienced Collector 
for about two years, as an Assistant Magistrate. 
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Il'llmediately on joining hi~ 'rode, he becomes a .. 
third grade magistrate. During these two years 
he is trained in the various duties of the Magis­
trate-Collector-judicial, revenue, police, miscel­
laneous. He also has to subm"t records of cases 
to the provincial government and pass depart­
mental examinations in law, accounts, apd 
languages. After some two year!'!' service he 
becomes a sub-divisional officer Of officiatingJ oint­
Magistrate, exercising the normal functions ot 
the office. From this he passed on either to a 
joint-magistracy, which is' practically the same 
as a Collectol'Ahip, or to a judgf'ship (District alld 
Session!;) on an offwiatiug hasi~. After a few 
years' service (the old rule used to be twelve; 
now it is about six) he is called Qn to choose 
either the executive 01' the judicial branch of the 
service. The final selection of officers for the 
judicial branch is made by the provincial govern­
ment, whosc decision is based on advice from tho 
High Court, the officers' qualifications and wishes, 
the necessities of the pnblic ~ervice, and actuaria.l 
ooIl!;ideratiol1s.) Once au officer is sel(;lcted for 
OIle branch he must :-.tick to it, In Bengltl at 
present an officer of the I.C.S. is confirmed as a 
judge where he ha~ been some ten or twelve years 
in .service. 

7. ¥ very important point ~ note is that 
there is a more complete union of powers actuall,l 
in sub-divisional officers than in the magistrates of' 
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districts. Cn:12. sub-di,visi,pnuJ officer actually ~r-. 
fOl'ms the work, the District Magistrate onlY 

theoretically performs the work) 'fhe sub-divi­
sional officer, moreover, is subordinate Ut ·the 
District Magistrate, and this subordination in 
cases has undoubtedly led to the interference by 
the magistrate in his double capacity with the 
sub-divisional officer in His double capacity. It 
may be noted, however, that the sub-divisiona1 
officer exercises no authority OVCl the police, save 
that, according to the Code of Criminal Proce­
dure he may direct an iuvestigation to be carried 
out by any officer in charge of it local police 
<:;tatiol1. (Joint-Magistratcl> and senior Deputy 
Magistrates at headquarters are very much in 
the same iOSitiOll. Other :,uuor<linate magis­
trates have nothing to do with police invostiga­
ti()l1", complaint .. , or criminftl administru,tion 
generallY.r:))'~rhe burden of the attack in the 
t:' x.ecutive-judiciltl controversy ha~ often been 
directed more against District Magistrate-Collec­
tors than against the system as a whole, a fact' 
which is proved hy the relatively few instance 
in which thc sub-divibioual systel1l, wher~ actually 
union is most pronounced, }u.~ heen arraigned., 

8-lFinally it is to be noted that in the actual 
work don~-I speak of Bengal-the spirit of 
separation exists. - No definite theory of separa­
tion has been c8l'l'ied into effect. _Tb_6 ~s.tem 2f 
appointing ~dditlonal Magistrates, for example, - . 
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though thought by some to be a first instalment 
of separation, was really instituted to rehevc 
District Magistrates of part of their work ill 
heavy districts. But magistrates not only observe -
the spirit of separation, but-actually they.are 
forbidden by the Code of Cdminal Procedure to 
try cases in which they personally are interested 
as prosecutors. 'fhis last point is especially to be 
noted, as it is a typical legal curb on the Magis­
trates. In practically all hIs work the Magistrate­
Collector is circumscribed by law or administra,tive 
rules, so that legally his chances of abusing his 
power are small. ) 

The various arguments, both of fact and of 
fancy, which have been used by the controvAr­
sialists of both side'! will unfold themselves in due 
wurse. In the meantime it is well to remember 
these salient points in the existing system, and to 
compare them not only with the older and newer 
attempts at government and with the theories of 
Indian government, but also with the arguments 
which from time to time have ~en brought 
against the system. 
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'l'Hg HIS'l'ORY OF 'l'HE PItOBLEM 

The system of government prevailing when 
the East India Company took over the adminis­
tration of Bpn~1tI, was ~om"'what inchoate. The 
police duti{'~ were performed hy village rhowki­
dars and the zpmindarl'. l~ach zemindar had his 
own estahlishment, and, donhtless his own 
method" for pre-'('rvlllU' peacE' nnd ordpl'. CrimeR 
and misdf>meanuu)'s were tried in criminal courts, 
or Faujdary Adalat'l, the proce('dings of which 
\rere superintended by the official", who collpcted 
the land reVefllV-l, 01', a" they came to be known 
later, Collectors. In 1775 'Varren Hastings mAde 
Gvpr the whole of the criminal administrf~tion of 
Bengal to the NRwah Nazim of Murshidabad. 
This o;;ystem, however, was short-lived. In 1781 
Faujdars and tbanadars (the latter controlled the 
criminal administration of thanas) were abolished, 
and criminal justice was given over to the judges 
of the civil COUl'ts. '1'he English judges of the 
District Civil Courts, or dewani adalats, were 
mllde magistrates. In 1790 Circuit Courts were 
established, the superintende~ce of thpse conrts 
being vested. in ~nglish judges, • assisted by 
Bengalis who were pl'oficient in M()F!lem law. In.~ 

Regulation IX of 1793 the ol"ganisation of 
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criminal jnstice was systematised. Zilla 01' 

district civil judges were (>ndowed with tD&gis­
terial powers. Their criminal jurisdiction was 
made co-extensive in area with theh' civil juris--diction. Similar powers were conferred on the 
civil judges of the citit\s of Patna, Dacca and 
Murshidabad. Thus the civil judge was also the 
magistrate. By Regulation XXII of 17,93 the 
police was aFro placed under the control~f the 
magistrate or civil jUdge. L'l'he old zemindari 
policp system WI\" abolished, dal'ogas being 
appointed in place of the zpmindari officials, and 
the district authority was centralised in the n811ds 
of the judge-magistmte) . 

This centralisation of executive and judicial 
authority did not pass without protest, and the 
protest came from the highest authority in 
India, Lord Corn wallis, the Governor-General. 
In the Pr£'amble to Regulation II of 1793, the 
following passage occura-

H All questions bptween Government and the 
landholder" respecting the as~e~sment and col .. 
lection of the public revenue, and disputed claims 
between the latter and their raiyats or other 
persons concerned in the collectiop. of their "rents, 
"have hitherto been cognisable in t1Ia. court of 
Maal Adalat, or Revenue Oourta. t~~e CoUee­
tors of the Revenue preside !t these Courts .. 
J p.dges,) a.nd an appeal~ lies. from their decision to 
the ~ of Revenu~1wu"froDl the decrees of 
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that Board to the Governor-General in Council 
in the DepaTtment of R~v{'nue. The proprietors 
can never consider the privileges which have been 
conferred upon them as secure whilst the revenue 
officers are vested with these judicial powers. 
Exclusive of the objections arising to these 
Courts from their irregular, summa1!f and often 
ex parte proceedings, and from the Collectors 
being obliged to suspend the exercise of their 
judicial functions whenever they interfere with 
thoir financial dutie'l ~t i~ obvious that, if the 
Regulations for assessing and collecting the public 
revenue are infringed, the revenue officer~ thorn­
",elves must be the aggressors, and that indivi­
duals who have been wronged by them in one capa­
city can never hope to obtain redress from them 
in another') 'l'heir financial ocC'upations equally 
disqualify them from administering tho laws 
between the proprietors of land and their tenants. 
Other security, therefore, must be given to landed 
property, and to the rights attached to it before 
the desired improvements in agriculture can be 
expected to be effected. Government must 
divest itself of the power of infringing, in its 
executive ca,l>a.city, the rights and privilf'ges, 
which, as exercising the legislative authority, it 
has conferted on the land-holders. LThe revenue 
officers must.be deprived of their judicial powers; 
All financial claims of the public when disputed 
under the Regulations, mu.st be subjected. to th~ 

5 ' 
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cognisances of the Conrti'l of .1 udicature, supl·rin­
tended by J udgc'! who, from their official situa­
tions and th(' nature of their trll'lts, shall not 
only be wholly unintcr~l ... ted ill the result of their 
decisions, but bound to decide impartially between 
the public and the proprietors of laml, and also 
between tile latter and their tenants. The Col­
lectors of Revenue must not only he uivested of 
the power of deciding upon their Olrn acts, but 
rendered amenable for them to the Courts of 
Judicature, and collect the puhlic' due'l 'lubject 
to It personal pro'lecution for every exaction 
exceeding the amount which they are authorised 
to demand on behalf of the public, and for every 
devia.tion from the Regulations prescl'lbed for 
the collection of it." 

L This protest is directed mainly at the com­
bina.tion of judicial and executive powers in 
revenue officers, but as already noted, the 
weight of argumont in later years did not 
turn on this point.) The organisation of the 
fl:'venue system for good reasons did not figure 
largely in the controversy. At the time -4 Lord 
Cornwallis the interferenoo with the revenue 
courts. by the Civil Courts was It very vexed 
question. (The Regulating Act Qf 1773 had 
established a. Supreme Court at Fort William, but 
it did not define the rela.tions of the new Conrt 
to the executive. The new Supreme Court inter­
fi>red with. the revenue collection in Ruch • way . , 
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as to make good government almost impossible. In 
1781 the Governor-General and his Council were 
exempted from the jurisdiction of the Supreme 
Court.) 'rhe Company's Courts wore definitely 
recognised, and both revenue collection and the 
Regulations were placed outside the jurisdiction 
of the Supt'erne Court. Hut the Company's 
courts were defiuitely recognised, and both 
revenue collection and the Regulations were 
placed outside the jurisdiction of the Supreme 
Court. But the Company's courts proved as 
eq,ger to intervene in revenue matters as the 
Supreme Court, ana the Governor-General had to 
,",olve the problem in snch a way as to secure 
the r()venue and at the same timc guarantee 
justice. 

LLord Corn wallis first took the Ride of the 
exccutive) In 1787, when Collectors of land 
revenue were made zilla judges, revenue CMes 
were transferred to them in their dual capacity, 
a right of appeal lying t.o the Board of Revenue 
or to the Governor-General in Council. {Acting 
on the changed opinion of Lord Cornwallis as 

cxpress(}d in Re~ulation IT of 1793, the Govern­
me. deprived Collect')rs of their judicial powers, 
and made them amenable to the civil courts:, 
After a cent,ury of wrangling this qJlestion may 
he said to have solved itself automatically. (At 
the present ti'n(' th~ po~ition is t.hat the civil 
courts do not interff'Jre in the purely fiscal side 
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01' revenue collection, hut all questlOns of title 
to land are now dealt with by the civil courts; 
Rent suits, notably in Bengal, are tried by the 
civil courts, though revenue courts still deal 
with them in some other parts'Of India. Where 
revenue courts exist the procedure is similar to 
that of civil courts, and, in cases, questions of 
title may be referred from the revenue to the 
civil courts. 

'fhe protest of Lord Corn wallis hore little 
fruit in regard to the general question of sepa­
ration. As has heen noted, two RegUlations of 
the same year, 1793 (RegUlations IX and XXII), 
completely amalgamated executive and judicial 
functions under the civil judge. In 1707 the 
amalgamation wab extended, as the judges were 
empowered to employ their assistants and re­
gistrars on magisterial duties. In 1807 the 
judicial powers of jUdge-magistrates were still 
further extended. In 1810, by Regulation XVI, 
persons other than civil judges could be 
appoint,ed district or city magistrates. The same 
Regulation empowered the Governor·Gf'neral in 
Council to make rules as to the concurrent j uris­
diction of civil judges, where it was fo~nd 
necessary, under the name of joint magistrates, 
and to appoint assistant magistrates. These assis­
tant m!l.gistrates were to form an entirely different 
fo\et of officials from the registrars and assistants 
of the civil judges, whom the civil judges had 
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previously been authorised to employ on magis­
terial duties. 'fhis Regulation, therefore, marks 
the beginning of the separation of functions. 
By it civil functions were separated from criminal 
functions. The first' conj unction' of powers was 
civil and criminal, not revenue and criminal, as 
in the present system. 

The shadow of separation cast in 18 to did not 
extend far; for by l~egulation IV of 1821 the 
Governor Generd.! in Council wa!! enabled to 
authorise a Collector or other revenue officer, to 
exercise the whole or part of the powers and 
duties vested in the magistra,tes or joint-magis. 
trates, or to employ on revenue duties a magis­
trate, joint-magi'ltrate or assistant-magistrate. 
Although not definitely stated in this Regulation, 
it seems that it was actwtlly contemplated to 
eombine the office'! of the magistrate-collector 

-4: 
and civil judge in one person. 'fhis Regulation 
remained in abeyance till 1829. In that year 
the police was re-organised. The post of Super­
intendent of Police was abolished and the supreme 
police powers were vested in an official now to 
be known as the Commissioner of Revenue and 
Circuit. 
I Thus th~ early Regulations of the Company 

cohtbined the various powers in a very marked 
degree. '1'ho original district official was the 

_magistrate. • His primary function was to pre­
serve order, and for this pt.lrpose he was the head 
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of the police of the district. In order to improve 
criminal administration, about which the Com­
})any hltd many complaints, the magistrate was 
also made a judge for criminal cases. Originally 
his functions were lookeu on I:l'!!"a subSidiary-part 
of the duties of the civil judge. Gradually his 
powers and jurisdiction were extend('d and these 
powers created a new c~ass of officials. These 
officials, like the magistrate himself, comhined in 
them the various lbnciions of government, 
although in practice their work may have been 
confined to separate fnnetions. 'fhe civil judicial 
functions were cut off from the many other 
duties of administration. The other duties, the 
chief of which were revenue collection, police 
administration and criminal judical work, were 
concentrated in the magistrate-collector.) 

In 1837 a committee was appointed to en­
'qUire m"to the police system~ Many complaints 
had r\3aOOed the Government, from landowners 
and indigo-planters regarding the unsatisfactory 
condition of the police system of Bengal. In 
1838 this committee, the outstanding member of - ) .... 
which was 1\'lr. :P .• J. IIall~ar. nftel'wards Sir 
Frederick Halliday, first Lieutenant-Governor 
of Benf,l'flol, suhmitted a report. 'fhe members of 
tho committee did not agree on all points. The 
majority !,ecommended that the offices of magis­
~ratc 1\11(1 collector should be split u,,-p. The 
ground of their recomllJ.enfiation was not that 
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revenue and mugisterial functions should not be 
united in one person as a general principle, but 
that the existin~ officer"! neglected their police 
and ma~isterial duties in favour of their revenue 
work. In the old system, the committee pointed 
out, the judge and magistrate had paid particular 
atte1)tion to the polioe duties, but under the 
system of magistra.te-collectors the police duties 
had become of secondary importance. ( 'l'heir 
recommendations were that each distriet should 
he divided into sub-divisions and that deputy 
magistrateA should he appointed with magisterial 
powers and given control over the loca.l police) 

( Sir Frederick Halliday did not a~ree with the 
majority. In a minute of di.,sent he strongly 
urged the l'Ieparation of police and magisterial 
functions on the ground of the recognised 
principle of jurisprudence that the separation of 
the judicial from the executive was a necessary 
element in good government) He declared that 
to combine the duties of a judge Hnd a sheriff or 
of a justice of the peace and of a constable in 
the same individual was both absurd and mis­
chievous. No magistrvte should have a previous 
knowledge of the case on which he is to pro­
nounce a verdiet as a judge. The duty of 
preventing and detecting crime therefore, he said, 
Rhould he tht'own upon the police. 'I'here should 
be A sep'lrate organisation y> catch thieves and to 
try thieves. Sir Fredcl'ick supported his theory 
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by a comparison of English conditions, in which 
connexion he wrote:-

U In England a large majority of offenders are, 
as here, tried and sentenced by"" the magistrates: 
but in the former country the cases so tried are 
comparatively of a trivial and unimportant 
nature. In India the powers of the magis~rates 
are much greater; their sentences extend to 
imprisonment for three years, and their jurisdic­
tion embraces offences which, both for frequency 
and importance, are by fur the weightiest subject 
of the criminal administration of the country. 
'fhe evil which this system produces is twofold: 
It affects t,}le fair distribution of justice and it 
impairs, at the same time, the efficiency of the 
police. The union of Magistrate with Collector 
has been stigmatised as incompatible, but the 
function of thief catcher with judge is surely 
more anoITtalous in theory and more mischievous 
in practice. So long as it lasts, the public 
confidence in our criminal tribunals must always 
be liable to injury, and the authority of justice 
itself must often be abused and misapp.i~. For 
this evil, which arises from a constant and un­
avoida1lle bias against all supposed offenders, the 
power of appeal is not a sufficient remedy: the 
danger to justice, under such circumstances, is 
not in a few cases, nor in any proportion of 
cases, but in every OIlse. In all the magistrate is 
constable, prosecutor, and judge. If the appeal 
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be necessary to secure justice in any case, it must 
be so in all : and if-as will follow-all sentences 
by a Magistrate should properly be revised by 
another authority, it would manifestly be for the 
public benefit that the appellate tribunal should 
decide all cases in the first instance. It is well 
known, on the other hand, that the judicial 
labours of a Magistrate occupy nearly all his 
time, that which'is devoted to matters strictly 
executive being only the short space daily 
employed in hearing thana reports. But the 
effectual management of even a small police 
force, and the duties of a public prosecutor, ought 
to occupy the whole of one man's time, and the 
management of the police of a large district must 
necessarily be inefficient which, from press of 
other duties, is slumed over in two hasty hours 
of each day. I consider it then an indispensable 
preliminary to the improvement of our system 
that the duties of preventing crime and of appre­
hending and prosecuting offenders, should, 
without delay, be separated from the judicial 
function." 
~ir Frederick's contentions were supported by 

two other members of the committee, Mr. Bird, 
the President, and Mr. Lowis.) 'l'he strongiy 
worded views of Sir Frederick are interesting 
enough in themselves, but doubly interestilig 
when compared with a minute writt~n by him in 
18541 in whioh he made a complete f70Ue face. 
tr 



4~ EXECUTIVE AND JUDICiAL FUNCTIONS 

The real interest of these early controversies is 
that they show the honest de-sire of the early 
administrators of Bengal to organise a system of 
government which was at once consistent with 
western notions of administration and law, and 
at the same time effective among an eastern 
people. In 1886 the first battle in this subject 
was fought on the Congress platform. In] 899 
the well known memorial of Lord Hobhouse and 
others was presented to the House of Commons, 
but half a century before the question became 
a "platform" of the Congress party, the 
servants of the Company among themselves 
exhausted their words, and often their tempers, 
on the same controversy. Long before legh!la­
tivc councils were envisaged, the civil servants 
of the first half of last century accepted the 

. theoretical correctness of the juristic view of 
sepal"ation. By the strange irony of circum­
stances, we are now on the verge of a union 
they little dreamt of-the' union' of legislative 
and executive, the executive being subordinate­
while the question of the separation of eX'C1)utive 
and judicial is still unsolved. 

lSir ,Frederick's proposals, as against those of 
the majority, were to tak~ away the judicial 
from the executive functions of the magistrate. 
The judicial functions, he propos~d, should be 
given to civil and criminal judges, and the 
executive funetions to the police. He also 
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recommended that the revenue functions should 
be .separated from magisterial functions. His --later views-views expressed when he was in a. 
position to enforce them-jYere the opposite of his 
earlier views. Like many another official before 
and after him, be was confronted with the rift 
between what is theoretically correct and what 
is practically advisable. He chose what, in the 
views of almost aU his leading officials was 
practically advisable) N everthaless, his earlier 
arguments remained sound, and they have gften 
been quoted against th) system of which later 
he was the chief sponsor. 

On the recommendations of the Police Com­
mittee the offices were separated as vacancies 
a1'ose in Patna, MUl'shidabad, and Midnapore. 
It was not without misgiving, however, that 
the Governor-General, Lord Auckland, and the 
Court of Directors accepted the change. In a. 
letter to the Court of Directors, Lord Auckland 
said: 

"The question of gradually separating the 
office of Magistrate from the Collectorships of the 
several districts of the Bengal Presidency is now 
under my earnest delibe~n. It is one of great 
difficulty not merely on finanoial considerations, 
but with reference to the very doubtful points, 
whether in the present state of the covenanted 
service, a Juage, a Magistrate and a Colleetor 
of adequate ability could be allotted to each 
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district in the Lower Provinces, until, \at any rate. 
existing operations under the Resumption laws 
be brought to a close, and, secondly, whether the 
small number of highly competent functionaries 
of grades below the judiciar"Bench being taken 
into account, the Police would, on the whole, be 
benefited by a division of labour which would 
assign a large proportion of those best qualified 
to administer it with effect to the Ravenue 
Branch of the Service exclusively." 

r.J;.he Oourt of Directors gave a general assent 
to Lord Auckland's opinions, and actions. The 
Lieutenant-Governor of the North-Western Pro­
vinces had expressed strong views against the 
separation of functions. Nevertheless, the pro­
cess of separation went on. By 1845 the offices 
were separated in practically all the lower pro­
vinces with the exception of three districts in 
Orissa, and several independent joint magistra­
cies. Deputy magistrates were established in 
1843. --

.!,he separation was short-liye.g. -!.he_~..!t 

.attack ~e against it was by Lord Dalhousie, 
the Governor of Bengal, and 818~t time 
Governor-General of IndE!. - -D~ing Lord nai­
housie's tenure of office the administration of 
:Qengal was separated from ~ of Indilr. \lir 
Frederick HallidaY was app6~ Lieute.nt­
Governor of Bengal. On laying downJhe gov­
ernorship of Bengal, Lord Dalhousie &4i~ a 
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long note to Sir Frederick on the system of ad· 
ministration in Bengal. 

/lJord Dalhousie's minute waS ba,.'Ifld on 8. note,. 

bHir Cecil Beadon, then Secretary to the Gov­
ernment of Bengal, afterwards Lieutenant-Gov­
ernor of Bengal. 'In 1853 Sir Cecil reviewed the 
administrative position in respect to the separa­
tion of the functions of the Magistrate and Col­
lector. "The experience of the past fifteen 
years," he wrote, "has led many to the conclu­
sion that without gaining anything b,y the 
change, for the isolated cases of effective police 
administration are not more numerous now than 
they were before, we have reaped all the evils 
which Lord Auckland and the Court of Direc­
tors foresaw when yielding a reluctant assent to 
the separation of the two offices.) We have 
suffered a grievous loss of power by maintaining 
a separate class of Collectors, charged with speoial 
duties insufficient to occupy their time and 
yet inhibited from rendering assistance to the 
other great brd.nch of Executive Govern .. 
ment. And we have a class of Magistrates, 
overworked, underpaid, with limited experience, 
energetic and zealous, it is true, but commonly 
wanting in the discretion which is only gained 
by .-experf,noe,.nd frequently 80 young as not 
to command the 'l6spect of either the Native 

• 
or BlIrope&n cqmmunity, and to. afford a 
pla\l1llble pretext for the vulgar objection urged 

, 
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against the Government of employing boy 
Magistrates. " 

The collection of land revenue, said Sir Cecil, 
had become a matter of routine, and, especially 
where the land was permaneirtly settled, there 
was not sufficient work to take up the time 
of a highly paid Collector. Not only so, but 
the work of the Collector did not bring him into 
close touch with the people. His main duties 
were supervisory, and those duties were not 
heavy where the revenue was paid directly 
into the Government treasuries without the 
intervention of intermediate officers such as 
t~hsildars. The Collector, however, from his 
duties and position, possessed great personal 
and official influence with the zemindars, and, 
observed Sir Cecil, this power might be used to 
further the caURe of law and order, whereas 
under the existing system it either remained 
barren or was actually used to thwart the work 
of the magistrate. The resources of the Govern. 
ment in personnel were not so great that they 
could afford to have senior Civil Servants 
occupying their time with routine duties. The 
arrangement, moreover, was objectionable from 
another· point of view. In their earlier years 
of .service the young company officials were 
enuusted with wide and responsible powers. 
They were the local representatives of the 
Government, or, more correctly, they were the 
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local Government. Afulr their judicial and 
administrative training, they became revenue 
collectors, or office automata, ill whioh posts their 
time was insufficiently occupied and their energies 
rusted till their turn came for promotion to the 
judicial bench. 

Sir Cecil did not attach any importance to 
the argument of the Police Commission that 
Collectors of revenue might call in the police 
to their aid. No such instance had occurred 
in the K orth Western Provinces, where there 
had been no separation, and where, it may be 
added, there was no Permanent Settlement. In 
Bongal the Permanent Settlement made every 
man's dues clear and, with the right of appeal to 
the Uomrnissioner or the Civil Courts, there was no 
question of the Collector being able with impunity 
to adopt questionable methods in his work. 
I Sir Cecil outlined a practioal scheme in sup­

po\rt of his oontentions. The main features 
of the soheme were that at the head of each 
district there should be a chief executive officer, 
called either magistrate or collector, responsible 
to the Commissioner. 'rhis offioer should have 
authority over every executive department in 
the district-revenue, minor criminal justice, 
police, registration, public works, education, jails. 
'fhis officer should have an adequate staff oi 
covenanted ~nd uncovenanted assistants. (In 
one or more distriots there should be a European 
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judge, who would be responsible fOr civil and 
criminal justice. The judge should be responsi­
ble to the Sudder Court, but he was to be liable 
to have his executive arrangements and his 
supervision over lower judges controlled by the 
Commissioner. (Both the Oollector or Magistrate 
and the Judge tlius were to be under the Com­
missioner.) Sir Oecil also suggested that in every 
district there should be one or more covenanted 
assistants, who might be employed partly by 
the magistrate for executive work, ana partly 
by the judge, as assessors or assistant judges. 
This would ensure a proper training for young 
Civil Servants, and, in time, Government would 
select them for either judicial 01' executivo work 
as the inclinations and abilities of individti81s 
warranted. The officers on the executive side 
would rise to be Commissioners; those on the 
judicial to the Sudder Bench. But Sir Cecil 
suggested that this should not be an absolute 
rule. Executive officers might become judges, 
and judges Commissioners. 

One of the most interesting parts of Sir Cecil 
Beadon's note is his formulation of a definite 
theory of government for India.lHis theory con­
verted 'his chief, Sir Frederick Halliday, and is 
interesting as a definite aooeptance by an admi. 
nistra.tive offioer of what may be called the 
oriental theory of administration.) 1n Sir Cecil's 
own oountry the absolute theory h&d long sinoe 
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been abandoned, and TIre find no traces in his' . 
statements of the possibility of India evolvint" 
from an absolute to a democratic system of 
government. Indeed few officials of his time 
envisaged a future India mannged by Indians 
on the advanced administrative principles of the 
west. . Oocasionally a leading official, such as 
Sir Thomas ~\{unro of Madras, recognised the 
possibility of evolution in Indian affairs: but' 
even where western principles of jurisprudence 
were advocated, they were advocated as solvents 
to what were regarded as permanent and' 
stationary problems of administration. Educa­
tional reformers, it is true, saw further, and, 
aR we shall see, it was the result of their efforts 
that made the problem of separation of func­
tions more acute, for the rise of an enlightened 
and able Indian bar made the problem of secur­
ing well trained and efficient judges more 
pressing than ever. 

"The chief duties of covenanted English 
officers in this country," wrote Sir Cecil Beadon, 
"are those of superintendence a-nd contl-~ SuCh 
duties are best and most eff,ectually exercised 
for the common weal when centred in one 
authority within II given tract of country. [The 
principle., which holds good of a local governor 
in the Presidency which he governs holds equally 
go.od of a CommiSsioner within his Division, and 
of a Magistrate and Collector (or, as he would more 

7 
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properly be called, a Deputy Commissioner) 
within his district, and the principle is oapable 
of further advantageous extension to local sub­
divisions of convenient extent like tahsildaries 
in the N orth Western Provinoe?, or those under 
Deputy MIl.gistrates and Collectors in Bengal) 

It has always appeared to me that the further 
we have departed from the Indian system of 
centring all exeoutive control within a given 
tract of country in the hands of one man we 
have weakened our hands and frittered away 
the administrative foroe, which, centred in one 
responsible officer, can be far better and more 
effectually exercised fOl' the protection nnd 
improvement of society, than when under thA 

speoious argument of a division of labour, the 
same force is divided between two independent 
and frequently antagonistic departments . 

. . ' ....... It seetus to me that the true 
theory of Indian Government ...... , ........ is the 
entire subjection of every civil officer in a 
division to the Commissioner as the head of 
it, and the entire subjection of every officer in a 
district to'its executive chief." 

{§ir Cecil recognised the validity of the argu­
ment for a separation of judioial and executive 
function,thus-

" The only separation of functions which is 
really desirable is that of the executive and the 
judicialJ the one being a check upon the other," 
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and, he continued, with reference to the problem 
before him," If the office of magistrate and" 
collector be reconstituted on its former footing, 
I think it will have to be considered whether 
the power of a oriminal judge now vested in the 
magistrate extending to three years' imprison­
ment with labour in irons might not be propel'ly 
ourtailed, whether the magistrates should not 
be required to make over the greater portion of 
their judicial duties to qualified subordinates, 
devoting their own attention chiefly to police 
matters and the general executive management 
of their districts, and whether the moonsifs 
under an improved and simplified Code of 
Criminal Procedure might not be charged with 
the trial and decision of summary suits for 
arrears of rent." 

But even for judges he adhered to his theory 
of subordination to a single executive chief, 
for, he said, "Even as regards judicial officers, 
I am satisfied that a great advantage is gained 
by placing them in all matters of an exeoutive 
nature directly under the Commissioner, just 
as the Sudller Court in its executive capacity is 
subordinate to the local Government, and 
leaving them independent only as regard their 
judicial decisions." 

l Lord Dalhousie, who had been responsible 
for bOth the Government of India anti Govern­
ment of Bengal, accepted both the argument 
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and the sche.mes of Sir Cecil BeadQn. He did 
' not, however, make any reservations regarding 
the separation of the executive and the judicial 
functions of government) He was mainly con­
cerned with the evil results onhe separation as 
shown by the results. "For the result has been," 
he wrote, "that there is now in the Lower 
Provinces one clMs of officers, the Collectors, of 
mature standing, highly paid, and with very 
little work, while there is another class, the 
Magistrates, inadequately paid, with very heavy 
work, and without sufficient experience to en­
able them to do that work in such a manner as 
fully to command the confidence of the com­
munity, however zealous and active they may 
usually be. 1'hese are misohievous in them­
selves. They are doubly mischievous because 

, they give colour to plausible denunciation of 
abuses alleged to exist equally in the revenue 
and judicial management of the East India 
Company, and lead a distant and ill-informed 
publi~ in England to receive as startling truths 
all the outrageous exaggerations they hear or 
read about "boy-judges and idle Collectors 
shaking the Pagoda Tree." " The remedy, he 
concluded, consisted in reuuiting the offices of 
Collector and Magistrate. Such a remedy, he , 
said, seemed" not only simple, but certain." 

He was also conoerned about the bad system 
of training provided for officers of the Company 
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and the freqn.ent changes of officers, both of 
which had been pointed out by Sir Cecil Beadon. 
H But when people, not acquainted with the 
details, are told that a young civil officer after 
being four or five years an assistant, when he is 
nothing in particular, is made a Magistrate; 
that after a few yeal's, quitting the Magistracy 
for the Revenue Branch, he becomes a Collec­
tor; that af ter a few more years, his next step 
of promotion takes him from revenue duties and 
ma.kes him a Judge, that if he be a man of abi­
lity, he will probably from a judgeship be moved 
to the office of Commissioner of Revenue, and 
that the same ability will in all probability next 
promote him from a Revenue Commissionership 
back to the judicial Bench in the Sudder Court­
when people hear that 2L civil officer oscillates 
through his whole career between executive and 
judicial duties, and each step he gains is one 
which does not tend to fit him for the step that 
follows after ; when people hear all this, what 
w(lnder can there be if the administrative sys­
tem is condemned offhand, and that all the 
evidence given in explanation before Committees 
of Parliament and then buried deep in folio 
blue books, wholly fails to move the ill impres­
sion that has been produced? " 

Lord Dalhousie's note was the occasion of a 
memorable controversy, the two chief disputants 
in which were Sir Frederick Halliday and Mr. J. 



54 EXECUTIVE AND JUDICIAL FUNCTIONS 

P. Grant, afterwards Sir John Peter Grant, S\f 
Frederick's successor as Lieutenant-Governor of 
Bengal. It has already been noted that Sir 
Frederick Halliday recanted from his former 
views. tIt may also be not6a that Mr. Grant, 
when later in a position of high authority; did 
not exert himself to carry out his own theories.' 
Sir John Peter Grant's administration was noC 
able for many events. He originated primary 
education. He was responsible for the lndigo 
Commission. He settled many questions con· 
cerning surrounding Native States. L He re­
established the system of Honorary Magistrates. 
He reformed the Police) 'fhe Bengal Legisla­
tive Council was estahfished in the last year of 
his "reign." L.But the separation of judicial 
and executive was not one of his works. Nor, 
it may be added, did it characterise the admini­
stration of his successor as Lieutenant-Governor, 
Sir Cecil Beadon. ) 

[Sir Frederick. Halliday thought that the 
proposed reunion of offices would be" a. great 
improvement.") The complaints of th43 indigo 
planters of Bengal had forced Sir Frederick to 
commit himself to some line of action. The 
plan tel'S had made bitter protests against the 
existing defective police administration, and the 
Lieutenant-Governor promised th!'ot the offices 
of Collector and Magistrate should be reunited.. 
The planters had pointedly complained ot cc boy 
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magistrates," a.nd had indicated that for the pre­
servation of peace and order more experienced 
magistrates were necessary. Sir Frederick, in 
his minute of the 23rd October, 1854, accord­
ingly declared that" The districts in which the 
change is most urgently required are Nuddea, 
Jessore, Purneah and 'rirhoot." These districts 
were "full of indigo plantt'rs. " 

LMr. Grant at once fixed on the root fallacy 
of Sir Frederick's position. Sir Frederick had 
supported the severance in 1838: now he sup­
ported the union.) This argued Mr. Grant was 
a 1tOn seq1tittw. lIn 1838 the police system had 
been condemned, and the functions of Magistrate 
and Collector were disunited, on the recommen­
dation oC Sir Frederick. Now again the cry of 
the badness of the police hll.d arisen, and Sir 
Frederick recommended a return to the old 
system)which he had already oondemned. "Are 
we," asked Mr. Grant, " never to get out of this 
round? Can it he right for tbe Government of 
this great country to spend its time and energy, 
and the time and energy of its officers, alway8 
in turning half a dozen into six, and then in 
turning six back again into half a dozen? " 
~ Mr. Grant objected to mAoking changes if 

the changes did not remove material faults of 
principle in what affected the functions of a 
good adminis"tration. Lord Auckland had ex­
pressed. similar views. He disliked mere 
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transfers of authority from one person to another _ 
as solving fundamental adminstrative questions.'V 
"I am deeply impressed with the feeling," he 
wrote, "that there ha..1;J been... wi~h successive 
Governments of India too ready a disposition to 
adopt extensive changes of system in cases only 
requiring something of administrative reform. 
Under frequent changes of this kind no system 
is fairly tried; the confidence of the people is 
shaken, and they become utterly at a loss to 
know to what authorities or to what tribuna.ls 
they are to look with consistent respect. We have a 
very limited number of trustworthy agents, we 
have a vast number of important and respon­
sible situations: we must be sometimes disap­
pointed in the efficiency and even the proper 
conduct of our officers. Yet I would not, upon 
occasional instances of such disappointment, be 
hasty to condemn our present means of enforc­
ing a due performance of the public duties, or 
to look to new classes of agency." 

Ll\fr. Grant rightly pointed out that the core 
of the question was the organisation of the 
police. ) Bengal was then much behind the rest 
of Ind' in its police admini8tration. There was 
no adequate constabulary or staff of police offi­
cials, and, said Mr. Grant, the mere shifting of 
names and officers among the Civil Servants 
would not create a constabulary. The reunion 
was advocated largely to take away the stigma 
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of "boy magistrates." But if the magistrate*s 
duties were much more important and more 
difficult than those of the collector's (whose 
duties 'tere admittedly easy), why not make 
boys collectors and men magistrates? Much of 
the difficulty in' the re.organisation-as indeed 
much of the difficulty all along in this question 
has been-lay in the status and pay of members 
of the Civil Service. In practically every admi· 
nistrative reform advocated difficulty has been 
experienced in regard to the training, pay, and 
prospects of that Service. In these early days 
of administration these difficulties were aggra­
vated by the lack of differentiation of duties in 
other directions-police, public works, education, 
etc.-but as yet thew was no question of respon .. 

, sibility to an enlightened Indian opinion. The 
responsibility of the officials was to their own 
intellects, or consciences, or public opinion in 
Engl8.nd, and the q ueotions were debated on files 
as honestly, and in cases as hotly, as if the parti. 
cipants had been cabinet ministers dependent 
on the majority vote of a critical House. 

Mr Grant's notes in particular ha.ve a parlia. 
mentary ring about' them. One could imagine 
him a.rguing his POInt before a hostile audience. 
" On the point of principle," he wrote, "I have 
only to declare that these specialities which, in 

• 
other parts of India it is by many maintained, 
justify the seemingly unpropitious union of the 

6 


