


g By the existmg la.w for the admmxstratxon of cnmma&
 tice i in Bntlsh ’Indxa Europea.n British sub]ects cha.rged
~ the oomnmuon, w:thont ‘the local limits of ]urlsdlct.mnoi
g 4 ngh ﬁonm of Judicature of Bengal, Madras, Bbmhgp
A]:la.ﬁn.b&d and of the Chief Court of Judicature of the P
of Qﬂmm S against the criminal law, are entitled to be tr
~ such Qb f'ges in the a.bove-named, High Courts or Chief
_in case of offences wmbge with death or tmnaportat
life, 4nd by European ges and Magistrates in o
" offences _not 80° punishable, with the proviso that, shoul
-~ cases reqmre utentqm,e of more than one year’s impris
from a_Judge or three months from a Ma-gmtra.te,.they
. to be sent  for t;na.l to the High Court.
~ The right of Brmsh accused persons in India to be i
‘by Judges being themselves European British subjects i
- recent introduction, but coeval with the establishment
- country of British Courts of Criminal Judicature. €
) juri‘sdlchon aover all persons subject to their rule was con
&y the Charters of 1661 and 1669 on the Governors and Cou
‘of Madras, Bengal, and Bombay, who were constituted Cour
~ Oyer aud Terminer, and the limits of whose jurisdiction -
defined by the Cha.rters of 1726 and 1753.The ]nnsdxctlg
Governors’ Courts was trangferred in Bengal to the
_ - Courtat Fort William, established'in 1774 under ,Sta«tuta
38 111. c. 68, with. crimma.l ]unsdleﬂ.on over all British sul

-

rmsh sub]echs resuixng thhm the factories atﬁuéd’b(
i pendent upon, the’ Governments of those Provinces. The

. *The history of the sriminal jurisdiction over Empnn Bn
ndia i is ‘taken, from the proposed Pefition to the Houaei of Paucli
. :

LR .

PREL AR



yjre‘me Courts were created, constltuted the Governors a.nd

s of Madras, Bengal, and Bogbay <le Govern01-Geper¢il

{dﬂle members of his Council, and the Judges of the £ 4.

; Courts, Justices of the Peace ; but, as these provxslons

nd insufficient for the due administration of justice,

velated to offences committed by British European .

at a distance from the Presidency towns, in order.to *

the commitment of such offenders for trial, the Statute

- 111. ¢. 52 empowered the Governor-General in Council

ppoint Justices of the Peace from the Covenanted Servants

East India Company, or ofher British inhabitants, to m

" the Provinces and Presidencies of Bengal, Ma.dras, ‘

'Bbmbay, and places subordinate thereto; and iy

Btatute 47 Geo. ITL c. 68, conferred on the Governot? ‘

il of Madras and Bombay similar  powers within

respective Presidencies in supersession, to that g;tent,
abovementioned powers of the GovemchQnag

ouncil, but with the like restrictions as; to the

who might be appointed: to act as Justices of the

outside the Presidency towns. . The powers thus confer-_

‘been confirmed and extended to the Local Govern-

blighed in India since the date of these Statutes by
Acts of the Indum Leg:sla.t.ure, thelaﬁt of whmlt, bemg

g
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! .ﬁre, the Indian Legisla.ture fully recognised the inexpedienc
| —to use mno stronger gxpresgion—of conferring on natives
5 putmde' the Presidency wns “even 80 'ﬁmited a jurisdl

_Termiuer, and where 1mu;ed1wte redresb for a wrongful commlt-r,
‘ment is obtainable, the same necessity for special tribunals - M ,
ﬁuropems did not exlst and accordmgly the Sta.tutes 2 and &‘T‘

'Bntmﬂ: ‘Burmah _in respect of all oﬁégcel




must be remembered, however, tha,t,. when thkis pot was
passed, there was no native Barrister in Indi®; and no. native, ..e
a matter of fact, has ever .been appointed Recorder, and
Jiit is submitted that it was not in the contemplation of
the Legislature thatsuch an appointment ever could be ma.de,y
and that, therefore, no special provision was deemed uneces-
sary, and it is generally recognised that it would be lngbhly ;
inexpedient to make such an appointment. %4

The exclusive criminal jupisdicticn over British subiects
of the Courts established by Igal Charter continued till 1812;
when the Statute 53 Geo. IIL. c. 155 empowered . Ziliah
Magistrates (who were Justices of the Peace and therefore
Europeans) to try British subjects for petty assaults or m]urm
_accompanied with force committed on natives ata’ d.;qtqma
from the Presidency towns, and to punish such bﬁen&éﬂ %
by fine” not exceeding Rs. 500, or, in default of payment of- thg ‘K“
fine, by simple imprisonment for e,perlod not exceeding two,_
‘months. The criminal jurisdiction « of the Company’s Courts
‘over Europear British subjects outside the Presidedc‘y‘towns
was never further extended.
The Criminal Procedure Code of 1861 (Act XXV of 1861)
‘was passed, leaving criminal jurisdiction over European Brxmh
’!ub]ects practically asit was before.

On the 17th December 1870, a Bill to consolidate a.hd a,mnél
the law relating to the Procedure of Criminal Courts of Judica-

ture not established by Royal Charter was introduce‘dint(vth'e\

| Legislative Coungil of India by Sir J. F. Stephen, then Tegs




Wgeﬂmm M Europea.n British !ubjocts should. be ma.de
gmmr degree amenable to the ordinary Criminal Courts of: he

¥ Oom'ta were presided over by British ojﬁcsra
The history of . the “ compromise” arrived at on the p
~ posal of the Government to extend to Mofassil Courts criminal
5 jurisdiction over European British subjects is fully given br
he Hon’ble Mr. Evans in his speech at the meeting oftﬁaa
Governor General’s Coyncil held on March 9.
- The following is a summary of the portion of his speech
which relates to that compromise.-
b The Hon’ble Mr. Evans said :—In 1871, a revised On et |
. nal Pmedure Code was being prepared by Sir J. F. Stephen.
JHe was in Calcutta at the time, aud krew both SirJ. %‘"’
'j' E Stephen and Mr. Stewart, and, speaking from memory,
k‘t without any mnotes of what passed, he would give the
" Council his impression of the state of things  that ‘led ,
the settlement of 1872, The influx of a poorer ehu u
Europsans from England and Australia had rendered it Mg m:
inconvenience to send them all for trial to the Hag f
% Court in Calcutta for petty offences. The moderate umt
l’:,~ gensible men among the European British zubjects fully - m,‘- :
cognised the necessity for giving some jurisdiction to aomd?
~ Mofussil Courts, and the Government prassed urgently for it. |
Y The amount of jurisdiction proposed to be given to ther
- Mofussil Courts over European British subjects was thlet, )
~ months’ imprisonment to be inflicted by a Magistrate’ s Coul‘ﬁ,
giand ‘one year to be inflic ted by a SdSBlOﬂB Court.




t] 110&&, -tom th&t crime and la.wlesmeqnwwgd
vdqmn, to hold secret inquiriei to act as practical -

Further, Sir J. F. Stephen was very anxious to mtro&uoebg
ﬁew Code summary trials, as in Petty Sessions in England,
ich there should beno regular record of evidence, safe g
précm ofit as the Magistra lghgecord in his judgment. 4
_Sir J. F. Stephen justly feared a strong onslaught by the
opean British subjects on Magistrates’ justice. He knew,
‘allknew that the finances of India.could not afford the
wnce of the executive and judicial functions of Ma.gistratelw
the interests of justice loudly called for.
The Europeau British subjects were* likewise entitled to\ i
to summa.ry trial thhout a proper record of the evidence,

e Eﬁropean community and the Government of India.
Sir J. F. Stephen was quite willing to concede that Euro-
British subjects should not be tried by the ordinary Native
by Magistrates, and in this all responsible Government
agreed with him, and still afree. But Natives h
to enter the Covenanted Civil Service, and the European
A~ _sin the Legislative Council of India, Vol. I11 p, 143
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¢ och uttgr]y ob;ected to entrust their perlona.l h
»u Nahvu, whether covenanted or uncovenanted. &
" This was the problem which Sir. J. T'. Stephen, and Sn'Johnr :
Btn.chey, and the other experienced men who made the settle- ‘
ment of 1872, had to decide—*Was it worth while, for -
tho sake of asserting the pnncxple /~xf principle it be) -
that all Covenanted Civilians ‘should be empowered to try-
Europeans as soon as they became full-power Magistrates, to )
- risk explosion which would inewitably have ensued,and, and =
which would have done incalculable mischief. Bearing in =~
mind that it was admittedly impossible, and politically danger- |
ous, to carry out in its integrity, in the Mofussil, the broad""‘,?f
principle that no man sgould exempted from the jurisdie- ﬁ
tion of any Ctiminal Court by reason of birth or descent ; and
further, bearing in mind that every one connected with
~ Government was agreed that it was neccssary to sanction
a similar anomaly in the case of Uncovenanted Magis-
tratd, and to enact in effect that full power Uncon-
. vented Magistrates, who were Europeans, might try the
European British subjects, but that the Uncovenanted Magis-
~ trates, who were not Europeans, should not have that power, '
the strong practlcq.l intellects of SirJ. F. Stephen and Sir John ,"é,,,
Strachey perceived that, torisk such evils to avoid this petty
anomaly, which caused ne practical inconvenience, after same-
1 tioning so many departures from the only broad principle which
i b could be appealed to, would indeed be to strain at a gnat after
'} swallowing many camels. They knew also the strong practical
. objections which exist to entrusting this jurisdiction to Nagives. &
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“Accordingly, they informally proposed to the European
_»eommumty, through the non-official members, that, “if they |
- would consent to submit to the jurisdiction of the Magistrates’ f
Courts and to the summary trials without opposition, they
(Bir J. F. Stephen, Sir J. Strachey and others) would @
agree that no Natives, not even Covena.nted Civiligns, should =
We pow'er to try European British sub]ects The Europe&n : l

ted, and the arr ent was embodied in the T
nd resolution of tl}‘!‘m‘: Committee. *~ °




and the arrival of Lord Napier of Merch
Strachey, as senior member of the Council, p
it ited as Viceroy, and it had Sir T Strachey’s fullest E’pﬁm«
! on, as appears by his rema.rks in the debate 1872

the least idea of the lamentable results that wonld arisé
rf:‘om endeavouring to upset it, would never have brought in
; 4' a unfortunate Bill.
- The debate of 1872 had been entirely misund erstood by Mr. t |
bert in his speech introducing the Billand Mv. Ilbert had un- j( g%‘
" consciously misrepresented thea ltudeq Sn' J R. Stephen snd

-Slr J. Strachey in that debate. |
' All the opponents of the compromise in that debate a.dmltted e 4
the principle,that only Natives who had become Europeanised i in
thought, and thoroughly acquainted with European mannexs and
customs, gould be permitted to try Europeans. So thata great .
3 joortion of the proposals in the present Bill were directly opposed ,
to the opinions of the eminent authorities who were appealed u“§
)p & to, and relied on in support of it. 1n particular, so much of.
tho present measure as provnded that all Sessions Jhdgei

¥

A ,Bnmh subjects, was opposed to all authonty

s Subordinate Judges from the Uncovenanted Service were
- now being promoted for their legal ability and aptitude in try-

mgmnl cases to be Sessions Judges. Many of them were |

of high caste, sa.tura.ted with ca.ste prejudice, and had never

,j ngnara.nt of their manners, customs and habits of thought..‘
. This was also the case mth the Natives now being admltt-ed




'ﬁba.te on.the compronnse, was due toa desire mo
tﬁmgs which are best left unsaid unless there is necessit
bR ~ to the agsurance of Sir J. F. Stephen'that a majority
g Obuncxl would stand by the compromise, and it was, he beli
" the effect of the compromise that led Mr. Stewart to
\against the Commapder-m-Chxét‘ in the divisionon the s
quent amendment, -
He made these observations, as they were necessary t
. eorrect undertanding of the nature of the settlement of
- mow sought to be refpenedggHe did not put forward that. e
* promise as anything legally or morally binding on the pr
' Government; but he thought it was hard on the Europe
. British subjects to take away by a separate Act, that CO?
.., ce;smn by which their acquiescence in many of the provma
. of the Code had been obtained, leaving in the Code provisi
' and powers which they were not prepared to entrust to
Native Magistrate in the Mofussil.
¢+ The power to direct sprosecutions on suspicion and.
Sty -the case summarily, without record of evidence and m h,
,(m a la.rge class of cases) any right in the accused to' ex
i pxamme after charge framed, unless the witnesses happened:
be. présent in Court, were instances of powers which Europea
»\ Bntxsh subjects were not prepared to entrust into the b
A .of Natives. _
. He hoped it was not likely that any Local Govern
. would be so indiscreet as to appoint a Native Ma.gxstra.te to
R‘ d;strwt where Europeans were strong and numerous (a fact,
({t he was nght, whu.h went to show how useless the Bill wu ‘




; 5~‘v w.maaf the .zameedtnga of th Council of the : ‘
of Indm dssembled for Mmmm of maﬁm;lawtnd Rew-
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PrRESENT:

~ The? Hon’ble John Strachey, | Major General the Hon'ble ‘& 3
g vior Men \ber of the Coun- | W. Norman, c. B. g
g"k cﬂ vernor General | The Hon'ble J. F. D; Inglis.
A, presiding. The Hon’ble W. Robinson, c.8%
u Honour the Lieutenant | The Hon’ble F. 8. Cha m _;
Governor of Bengal. * | The Hon’ble R. Stewal Ko 2
 How'ble Sir Richard|The Hon'ble. ‘Bullen § &“h
prple, K. C. 8. L' The Hon’ble F. - Cockere
Hon'ble J. Fxtz]a.mes
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Gupaaf also. presen‘tq&ﬂe preliminary
OQW on the Bill for regu]atm‘
s of the Couxts “of Criminal Judicature no%
: < m need - not remind the
g.od w1th tha m\rodunt;on’ (




P vdiiced: The Committee, Imd ace&ve& ? Mz, Smrims
had m Koﬁt?ome! occasion, & strd'nq reeommenda.txon
from mote Lol Govemmentq than oney including that D&.
Bongﬁht‘ha.t (.hg exlstmg stato of things with regard to thes
]urmdmtwu.,pvgl; Furopean mesh subpnﬂ] shonld, be altered.”
.ﬁﬂ;gae recammando.ﬁo'nshd been carefullyeonsidered, and the
mmittee had.mved at the conclusion that the time ha&”
cdme when thé law on this subjeet might properly be altered,
and they had preparéda preliminary report for the purpose" of
gwhq the widest publicity to their views in order that the
-matter might recéivé full consideration by the public before the
. amended Bill was prepared and brought up before the Councxl
fop ﬂs&deratlon with the view ofits beig passed into laws The
Oommlttqunhd to.secure the fullest possible ('hscumn, at™
the earliest possible peridd, of the substantive changes whicl 1t“
was proposed to malke in the law. Ina Bill of so large an extent,
there must of eourse be a large number of administmtivdf:
changes in which the Committee must act for themselves, and on
which it wouldgbe idle to consult the public at large. But with =
;ega.rd to general questions of broad principle, he thought
it , Wag very desirable that the public should have every oppor-
tumty of giving expression to their views. He proposed there-«:
forg.to state, now whiit the Comuittee recommended on the
subject lie had mentioned ; and on one or two others of consi- *
derable importance. 1t wasmot proposed to passthis Bill ¥
until the end of March ; he hoped that’the early opportinity
which ias takenof giving publicity to the conglusions to which
the (ommitfee hgd come, would be cient to'afford amjle
timefor the, fullest disenssion of. them ‘by the public. d
T}e Committee recommended with rqgnd to ]uuschcblou
over European British subjects :— ¥ g
“(1.) That a full-power Magistzate, being a Justice o! tham
and being, in the case of Mofussxl Magistrates, a Enropean Britigh sub-
. “ject, should be emeowered*b try Furopean British s*b]qcta for such .
2 olencesummld be adequately pumshed by three montha'zmprisom
‘ment and aflte ofrupem 1,000. ; > : o

A oshtin bR, . i i -‘\.\.‘;.
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e-‘h “(2.) Tﬁntlw&smglm Judge, be!ngp Emmldﬂnb;eot,

-

v

ahould be empoweréd% pass s’ieut,onee on Ellropeanjﬁntuh llbj’ct., of

aia year, o fine; and that,” it tye huq’em British., mb]ec!tﬂrleadl
gll‘lty or dcdepts the Sessions Judge’s jurisdiction the Court

pass

\any sentence which is pMed by law-for the’offenct in question.” ' .

“ (8.) Thata European British subject. convicted by a J ustmu of
Sl Peace ar Magistrate, should have a right of nppd, ni‘ther to the
Court” of Session, or High Court, at his option.-

“(4.) ‘That in every casein which a Buropeanis in custody, he ‘miy
apply to a High Court for a writ of habeas corpus, and the High Court -
shall thereupon examine the legality of his confinement and pm,nndt,

o
¥

-y < T

Mn Srepmex did not %wish thtm: at lelgt;h into the reqnm:
“hich had led the Committee to these conclusionss.. He might,”
however, say that an early amendment of the law in the way of
a reasonable extension of the criminal jurisdiction over Euro-
peans seemod to him absolutely necessary. As the lawstood, a*
Bntxsh subject could not be criminally punished by any
tribunal other than the High Couris—a. procedure whizh ine

volved an immense deal of trouble
limited class of cases, such as petty assults and the like, ‘by* fine »

and expenseé—-exccpt in a

L

¢ extending to rupees 200, and, on non-payment of .the ﬁlﬁ,’,by;“"

imprisonment extending to two months,
stand how such a state of things came to exist.

He could well ander-
“In férnfel

timeg, almost all the Europeans in the country* held official
positions, and would be liable to be punished by removal from
their offices for any. miseendnct on their part, whi¢h was acon-
siderable guarantee for t
European residents were mihta,ry men, who, of course, wete sub-
ject to !mhtary tribunals and military discipline. Bat the number
of Buropeans_now to he found ir India had very largely increas-
ed Mmr g\osltxon in life wag very different from what it was

befom “MThe decreq in which they were lubJect to Govern.n;ent 5
conttrol, either as military men or ‘?ersons 4n official qm*y, wag %

wee'ﬁeﬁed and there was g much ‘larger number of men 9ysr -
3 ﬂ-’_‘h—'.-
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whom ihevﬂovemmenh. ‘had 1m0 hold wha.tever. It appeared to
him, thevefore, that evbry one rtall agree that the old state of«
the law was unsuitable to the state of things.now existin gi;nﬁ*
that the. only question as to which there cou}llm _any differ- -

& ence ofopinion was the degree to which the crmma.l ]unsdm. :
tion over British subjects should be extended it %as a watter, -
in which no absolute line could be drawn ; but a sort of zdug"ﬁ"‘ y

- analogy might be found in the jurisdiction of Magistrates and
Courts of Quarter Session in England. The extent to which
}trndmtxon was proposed to be given over Eumpeax!)s in the
Mofnssxl was, in the case of conviction by & Justice of the Pea.c&* 3
mpnsonment fof three monthg=which-#aking the imprisonment
of a Buropean in 1ndia as being twice as severe a pumshmen%

* as his imprisonment in England, would be equal to 1mpr§son-s
ment foz' six months in England. A Covrt of Session was
empowered to pass a sentence of imprisonment for one yeary.
whigh would correspond to two years’ imprisonment in Eﬁglan&..
S&gce the passing of the Consolidation Acts of 1861, two years’
_imprisonment was in almost every case the greatest extent to
wlngh a person could be imprisoned in England. Therefore,
wh*ﬁxe Cqmmlttee proposed might be said broadly and.rough-

Iy to. consist in subjecting Europeans in India to such punishe
“ments'at the hands of the brdma.ry Courts as could be inflicted
~ on tbem at home by Magistrates in peity or quarter Sessions.
.: With regard to that portion of the resolution of the Com-
mittee which related to writs of habeas corpus,, what' tl‘lvgfom-

msttee proposed wasto render a matter certain which now

attended with considerable doubt and uncertainty. ¢ T
| 4There was another important subjectupon which tﬁ‘Com

mittee had come to the following resolution:—- ' " © s

“ResoruTioN 2.—We think that the provmonn of the Code ought
to be extended to proceedings in the Presldency “towns, bav notie a.s to.
vufy' the procedu!c'now in force in trials by jury“in the P, dency

" towns. “We are not however, a.syet in a position to say. whe erhil
can bo'more conveniently done in the present Bill or in a separate
mmm.” ""' Wy - n
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i The gronnds m;ecommendmion were suﬁiclently ob-
© vious, There was an obvious lmportamce in ha.vm% one system
“m. foroe throughout the whole couptl‘y. and though - the Enghsh

system was no doubt ongmal‘fy better than the fﬁlm system

o 'he though; that the Indian system was now the better of

“the two. Theye@il not propode, as at present a.dvused, to inter-

towns. The conditions which r¢ndered trials by jury desicable -
did exist toa considerable extent in such’ towns: they ha.d in
_fact been in existence in Calqutta, for he did not exact»l‘y know !

« in Madras and Bompay for gery considerable time. B.ut _set-
ting-aside the proceduve as to trials by jury, if the other pa.rﬁs
of the CQode of Criminal Procedure were examined, there would
be found very little reason why & similar procedure should not
be observed in all Courts. When a crime was committed, the
offender would be arrested with or without a warrant according
to the nature of the offcnce. He must be taken beforeén Magis-
trate who must commit kim for trial before the Court of Session

“fere with the procedure in trials by ]ury in the"Presulency g

how long, but he believed for a hundred years and - more, e, and.

or the High Court ; he would be tried, and if cohvicted, ﬁmxﬂievnce"ig

would be passed. These were the steps to be obsgr?re&‘ under
the Criminal Procedure Code, and it appeared to MR ‘STEPHEN
i that there was no good reason why there should be one system

in one part of the country and another system in another part

i of the ch The matter would require to be very carefully
nsidered in order that no mistakes should be md,de, and it
gtght be found adﬂsable to deal with the subject in a se*pa.ra.te

{ Ineasure.
» @ The third xesolutlon had reference. to a questmn wluch was
.. referredto the Local Governments when this Bill was intro-
. duced jit.was a question connected with the jury system in the

Jnofuscﬂ The jury system as the Council were aware, Was in-

‘iwoduoed by the Crunma.l Procedure Code passed in. 1861 It
was then felt to be an experitent, bécause the whele system of
f’rml by jury imiplied 4he existence of a state of t.hmguyhxch was
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g pecnilia,r to a eqmmuéﬂyﬁ Enghskmen, era people with an-
. hsh ideas ; and if it did, succeed it would succeed. in spite of
culhes peguhar to India. The Committee had eonudembl&’
’ ioubtn a8 to the course which ought to be taken in ropﬁi tothe
jury system in the Mofussil, and whetherit oughtm be main--
 tained at all. There was, however,~one point wpon whichitHhey
g felt clear. They thought thatthe Judge, in cases in which he ™
differed from the jury, should ha.ve power to refer the case to.
‘the Court, and that the High Court should be empowered to.
pass final orders. In trials by jury a decree of finality attached
to the verdict which attached to the decisions of to other tri-
‘bpnalin the country, and which was entirely opposed to the
~ general spirit of the administration®f jufee in India. Ifa
- man was convicted before a Session Judge, he had an appeal to.
the}:hgh Conrt, where they discussed the whole matter, and if .,
they thought justice had not been done, they would revise the de-
cision. InEngland this could not be done, and the effect was:
that an irregular appeal to the Home Secretary, was in practice,,
« allowed, by which the ends of justice were often defeated. Here
Jif a jury convicted, their verdict was absolutely final; and the only
.”'J.?emedy available when a man was unjuwstly convicted in that way
. was a petition to the Local Government or to the Governor
& .'Genenl in Council, as the case might be, for the exercise of the
& ' terogative of mercy. That was a power to which Mr. Srepmen
* thought there wus the very strongest pessible objection. The
g ) adwministration of thelaw was one thing, and the exceptional
+ setting aside of the law was quite a different thing. He admite
ted that there might be exceptional cases where, owing to pecu.-
liar circumstances, it would be proper for the Government to.
.interfere to mitigate sentences which the Judge was bound to
g, But itappeared to Mr. SreruEN altogetherimproper that.
* aman should be permitted to say “ the Judge thinks 1 am
guilty, butItell you thatI am innocent.” Substantially that
was an appeal but it was an appeal t9 a person who ought not to
aceept t,he appeal ; such questions ought to be left to the judi--

g nh STEPHEN.
v ™
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~cial authorities. The mﬁ!rnntlon before ﬁe (%mmlttee u og,@is ;
' subject, and the experience of the members of the Commxt Ted
strongly to the conclusion that fa.xlures of justice resulted from
this cneuwlncs » y
Sucbweﬁ»the resolutions of the Committee as to ﬁﬂb three
B W change in substantive procedure which they recom- b
- mended, and they were brought forward in this way in order to &
© givethem the very widest publicity that they could hp.vvo. -

INDIAN EVIDEN CE BILL.
e L * * "
The Council adJourned to Tuesday, the 13th Februﬁry ‘
1872. - . o
CancvuTTa; ) HSCUNNINGHAM ¥

Offy. Seey. to the Council of the Govr. *
The 30th January 1872.) Genl. for making Laws and Regulations.

%
#
~

)

@

2
T e R
L Ay b e Bl .

(‘\Q‘
g
;

g™ SESune
*



edure Bill 1872.

LEGISCATIVE DEPARTMENT.

#.-w:: e

' Couneil”of the Governor Géneral of India for the purpose %of mnir,ing'f!‘
. Laws andl Regulationsato which tho Bill for re:\u].‘ggin%ﬁ:e? Procedure
. of the Cotrts of Criminal Judicature not established by Royal Charter .
k - was referred, have the honour to report that we have conai«f‘ered?he
ing. resolﬁtigp, ‘which we now gubmit in the form of a preliminary
SO g, T g :
ResoLvTioN 1.—We are of opinion that the jurisdiction of Magis-
- rates ahd Sessions Judges who are Justices of the Peace might with

Wer nmend—" o4

“. . (1).» Thata full-power Magistrate, being a Justice of the Peacs, 1

%and being, in the case-of Mofussil Magistrates, an European British
aﬁ’bject, should be empowered to try European British subjects for guch '
offences as would be adequately punished by three months impwisons
ment and a fine of rupees 1,000,

W (2). Thata Sessions Judge, being an European British sub'iebt.;,
ghould be empowered to pass a sentence on _European British subjects.
of ong year or fine ; and that, if the European British subject pleads
guilty or accapts the Sessions Judge’s jurisdiction, the Court may pass
. any sentence which is provided by law for the offence in question.

" (8). That an European British subject, convicted by a Justice
{1 _of the Peace or Magistrate, should have right of appeal, either to the
. Qourt of Session, or High Court, at his option. i

f4). That inevery case in which an European is in custody, he

may apply to a High Court for a writ of habeas corpus, and the
& - High Court shall thereupon examine the legality of his confinement -
i\ and pass such order as it thinks fit. "
to b? extended to proceedings in the Presidency Towns, but.not 80 as
to vary the procedure now in forcg, in trials by jury in the ; dency

ok **’ﬁn, the m“;ignam*he Mombers of ‘the Select Cotittittes'sh thE"

:, fgm and the papers nutetf in the Appendix and have come to the follow- :

‘advantage % extenfled in the case of guropeaaBritish subjects. @ ‘Gl

b

. ] 4 % % a
ResonUTION 2.~We ‘think that the provisions of the Code ought 4

- i

WMo - We are not, however, as yet in a position to say whether this
it can b8 ‘more conveniently done in the present Bill or in a separate
' measure. i " %
; » ; o e At 2 ¥

" R
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RusoruTioN 8.—We think that if the jury system in the Mofussil
is to be maintained the Judge should in cases in whichshe differs from
the jury, have power to refer the case to the High Court, and that the
High Court, should be empowered to pass final order in the case.

J. F. STEPHEN.
G. CAMPBELL.

J. STRACHEY.
" J.F.D. INGLIS. -

W. ROBINSON. i

F. S. CHAPMAN.

R. STEWART.

. ® IR BULLEW
F. R. COCKERELL.

The 30th January 1872.
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LEGISLATIVE DEPARTMENT,

. * £

We, the undersigned, the Members of the Select Committee of tle
Council of the Governor-General of India for the purpose of making
Laws and Regulations to which the“Bill for regulating the procedure of
the Courts of Criminal Judicature not established by Royal Charter was
referred have, in addition to the papers enumerated in our preliminary
report of the 80th January last, ¢onsidered the papers margninally not-
ed,* and beg to make the following recommendations :

2. With regard to European British subjects, we have, except
in one particular, maintained the arrangements proposed in-the first
resolution of our preliminary 'reQrt-. recommend (a) that a
Magistrate of the first class, who is a European British subject and a

« Justice of the Peace, shall have power to try European British subjects
for offences of the class usually tried by Magistrates, and, on conviction
to pass any sentence warranted by law, not exceeding three months*
imprisonment and one thousand rupees fine, s

(b) That a Sessions Judge, who is a European British subject,
~may try European British subjects for offences which are not punish-
able with death or transportatian for life, and which can, in his opinion,
be adequately punished with a sentence of one year’s imprisonment and
fine. In case the Sessions Judge considers that such punishments are
inadequate, he will transfer the case for disposal to the High Court.

8. In trials of European British subjects before a Sessions Court,
the Judge will follow his ordinary procedure, and the trial will be either
with assessors or by jury. Not less than half the assesssors or jurors,
as the case may be, are to be European British subjects. To ohtain this
number we have allowed the Judge to summon persons who could, in
other trials, claim exemption,

4. We maintain the proposal referred to in the preliminary report,
Resolution 1, clause 4, that any European British subject may apply
to a High Court for an order to bring the applicant before it and to
examine the legality of his imprisonment ; and we have empowered the
High Court to make the necessary inquiries, by affidavit or otherwise
either befare or after the issue of such an order, with a view to ascer.
taining the state of the case. . ;

#* Qmitted in this pul)lication.

dl
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5. Woe consider such an order preferablé t0 the common law writ of
Mabeas Corpus on account of the intricacies of procedure connected

with the issue of and returns to that writ.
6. We propose, accordingly, that no writs of Habeas Corpus or

Mn.mpme sh&ll be issued beyond the Presidencytowns. Whether, as
the law fiow stands, they can be issued, may be regarded as a moot

- point ; but we think the existence of such a power would be unsuited

to this country. The provisions of the Penal Code on * Wrongful
Restraint” appear to us to be quite s:lﬂicient protection for personal

liberty in all common. cases.
7. We have cleared up the doubt which has hitherto existed as to

i,
whether all portions of the Code apply to European British subjects,
by providing that, except in respect of the special privileges above
described, and in respectegf orde‘under chapter thirty-seven to give
gecurity in cases of bad livelihood, the Criminal Procedure Code shall
be applicable to all persons alike.

8. With regard to the second Resolution of the preliminary report =
we have, after communication with the several High Courts, come to the
conclusion that it would not be convenient to dealin this Bill with the
procedlre of Police Magistrates in Presidency towns, and of High Courts
in the exercise of their criminal jurisdiction within the like limits. The
subject is, however, one which in our opinion, calls for early legislation ;

d we recommend that a Bill which has been prepared in the legisla-
tive department, dealing with these matters, should be taken into con.
sideration at the first convenient opportunity.

9. As to Resolution 3, we do not recommend the abolition of the
jury system ; but we think that the opinion of a majority of the jurors
with the concurrrence of the Judge should decide the case; and that if
a Judge differs from the verdict of the majority of the jury, he should
have power to refer the case to the High Court, which may pass such
order thereon as it think fit.

[The Report proceeds and deals with the details of the Bill.]
J. F. STEPHEN.
G.CAMPBELL.
J. STRACHEY.
J. F. D. INGLIS.
‘W. ROBINSON.
¥.S. CHAPMAN,
. STEWART.
J. R. BULLEN SMITH.
- F. R. COCKERELL,
The 12th March 1872.
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o« dbstract of the Proceedings of the

Couneil of ¢he Governor General

of India, &c., held on the 16th April 1872.

———— et

PRrESENT:

His Bxcellency the Viceroy and Go-
vernor General of India, K. T.,
presiding [ Lord Napier of Merchis-
toun.]

His Honour the Lieutenant Gover-
nor of Bengal [Sir George Camp-
bell.] (1)

His Excellency the Commander-in-
Chief 6. ¢, B., G.c. 8.1, [Lord Na-
pier of Magdala.]

The Hz)n)’ble J. Fitzjames Stephen,
Q. C. (4).

The Hon’ble B. H. Ellis (5).

Major General the Hon’ble H. W.
Normaff, c. B. (6).
he Hon’ble J. ¥. D. Inglis.

The Hon’ble W. Robinsom,
¢. 8. 1. (7).

The Hon'ble F. 8. Chapman.
The Hon’ble K. Stewart.

The Hon’ble J. ohn'Strs.chey (2).
The Hon’ble Sir Richard Temple,
K. C. 8. 1. (3).

* # *
CRIMINAL PROCEDURE BILL.

*

The Hon'ble Mr. SterHEN presenfed a supplementary
report of the Select Committee on the Bill for regulating the
Procedure of the Courts of Criminal Judicature not established

by Royal Charter.

The Hon’ble Mr. StePHEN also moved that the reports
of the Select Committee on the Bill be taken into consideration.
In the course of his speech Mr. Stephen, referring to the subject

, of Criminal Jurisdiction over European British subjects, said :—

(1) Now M. P. for Kircaldy District. (2)now Sir John Strachey G.c.s.x

(8) now Sir Richard Temple, Bart., .c.8.1., (4) now Sir James Stephen,

¢ K.c.8.1, one of the Justices of the High Court in England. (5) now Sir
Barrow Ellis, k.c.8.1., Member of the Council of the Secretary of State for
India. (6) now Lieutenant General £r Henry Norman, £.c.B., Member of
the Council of the Secretary of |State for India. (7) now Sir W, Robinson»

K.C.8. L
* MR. STERHEN.
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“The last of the preliminary topics with which we propose

to deal is one which has caused some discussion and attention.

It relates to the subject of criminal jurisdiction over European

British subjects. The proposals of the Committee upon this

subject have been before the public for a comsiderable time, a ’

I think I am entitled to say that on the whole they have been
very favourably received.

I see, from the amendments ;pat upon the paper, that two
at least of the members of Council who were not members of
the Committee, my hon’ble friend Mr. Ellis and His Excellency
the Commander-in-Chief, object to what we propose. My hon’ble
friend Mr. Ellis thigks thw in requiring the Judges and
Magistrates by whom Europeans are tried to be themselves
Europeans, we concede too much to the feelings of Europeans.
My hon’ble friend the Commander-in-Chief thinks that, in
empowering first class Magistrates, being also Europeans, and
Justeces of the Peace, to inflict upon them three months impri-
sonment, we make too great a concession to the opposite view
of the subject.

“ My Lord, I cannot undertake to justify upon principle
the terms of a compromise. A compromise must be essentially
a matter of more or less give-and-take, and this measure is not
the less a compromise, because we have been obliged to suggest
its terms without actually consulting the parties or their
representatives. I need mnot remind your TLordship and

. the Council of the extreme warmth of feeling which discus-
sions upon a measure of this nature excited at no, very
distant date; nor need 1 insist on the great importance to
the Government of this country, of the existence of harmony
between the Government aud the general European population.
I think I am entitled to say that the manner in which our pro-
posals, made six weeks ago or more, have been received by the
public in general, proves that {hey were not made injudiciously
and I should be sorry, after putting forward these proposals

® :

MR. STEPHEN,
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: for the express purpose of obtaining an expression of whlvw
~* ‘opinion upon them, and after obtaining what I am entitled to
*, ;glesc‘ribe as & favourable expression of opinion, to make any
. matevial alteration in them at a time when the public views on
* . #he subject can hartlly be collected. As to thé particular pros
posalssmade, I shall reserve what I have to say about them till

« my hon'ble friends bring forward their amendments. Thus
much I think I may say in general, and particularly by
way of answer to a petition which has been received from cer-
ﬁ:rtain persons at Bombay, declaring that the maintenance of any
distinction at all between Europeans and natives in this matter
is a great injustice, and contrary to the principles on which the
British Government ought to rule® I canhot think so : I do not
‘wish to say'anything offensive to any one, but I must speak
+ plainly in this matter. In countries situated as most
European countries are, it is no doubt desirable that there
should beno persenal laws ; but in India it is otherwise,
Personal as opposed to territorial laws prevail here on all sorts

of subjects, and their maintenance is claimed with the utmost
pertinacity by those who are subject to them, The Mahomedan
has his personal law, the Hindu has his personal law.
Women, who according to the custom of the country,
‘ought not to appear in Court, are excused from appear-
ing in Court. Natives of rank and influence enjoy in
many cases privileges which stand on precisely the same
'principle; and are English people to be told that, whilst it is
their duty to respect all these laws scrupulously, they are to
B'lmm nothing for themselves? That whilst English Courts are

\ . to respect, and even to enforce a variety of laws which are
- . thoroughly repugnant to all the strongest convictions of
-‘Englishmen, Englishmen who settle in this country are to
furrend‘er privileges to which rightly or otherwise they attach
ﬁhe highest possible importance? I can see no ground or
reason for such a contention. I think there is no country in the
‘wogld, and no race.of men in the world, from whom a claim

.

' MR. STEPHEN.
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”‘%bsolute identity of law for persoms of all races and all
‘habits comes with so bad a grace as from the matives of this
country, filled as it “is with every distinetion which race, casf
and religion can create, and passionately tenacious as a.rem “
inhabitants of such distinetions. '

“It may be replied, that to use this argument, is ‘;o
desert,.the characteristic principles of English Government,
and to make a point against an antagonist by surrendering what
we ourselves believe, my answer is that the general principle that
all persons should be subject to the same laws is subject to
wide exceptions, one & whicy covers this case. It is obvious»
enough, but possibly the best way of stating it will be to show *
how it applies to the particular matter before us. The English *
people established by Military Force a regular system of
Government, and in particular, a regular system for the
administration of Justice in this country, in the place of ™
downright anarchy. The system for administering justice was,’
and is beyond all question, infinitely better than any system
which the English people found here; but it neither is, nor
can be, the English system. It must of necessity differ from
it in its characteristic features, and although I am nof
one of those who blindly admire the Fnglish system . of.
Criminal Justice, I say that if English people in India
like it, which they notoriously do, they have a perfect’
right to have it. 1 cannot see how the mere fact that a
man has, at great expense and trouble, provided the people who:
live on his estate with drinking water, of which under prqvmuﬂ
landlords they never had enough, is to prevent .hlmﬂfmm
keeping a cellar of wine for his owu drinking, and-even if I+
‘thought water better for his health than wine, itwould be fow
him to judge. . B

“There is no doubt one Way in which the present system
is a great and real grievapce to the natlves If extends practxea‘I

‘MR, STEPHEN, il
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# Simpunity to English wrong-doers. I think, however that th

provisious of «the Bill effectually dispose of this, for they will
subject every European in the country #to‘an effective Criminaj
Jurisdiction, able todinflict prompt and severe punishment upon

him for any offence which he may, have committed.
* * *

' The Motion was put and agreed to.
Tae Hox'sLe Mr. StEpHEN also moved that the amend-

- ments mentioned in the supplementary report be adopted.
The motion was put and agreed to.

+« The Hon’BLE MRr. ELnis said that there were three amend-
. ments in his name on the notice cpaper.o But the second of
" those amendments was not connected with the other two in any
“way : he would not therefore refer to that amendment at
present. He proposed at present to ask the Council to consider
the first and third amendments” which were substantially the
/"samg in purport and effect. As a premliminary, he befged
leave to express his sense of the great ability with which the
hon’ble member in charge of the Bill, and the Select Committee
had dealt with the subject, and hig appreciation of the very
great labour they had bestowed on it. He thought that the
thanks of the Council were due to them in a special degree for
- ‘themew provisions in respect of which he had to move these two
‘amendments. With the hon’ble member in charge of the Bill,
‘he was exceedingly glad to notice the excellent spirit in which
 “these new provisions with regard to the jurisdiction over Euro-
_jpean Pritish subjects had been received by the public gener-
. h.lly--s spirit which was very different from that in which some
gimhproposmons had been received a few years ago. The
mmaeamed to have been looked upon at the present time
Wer_y .,Jm)perly as a simple question of administration. The
'dxﬁiou]ty aptending the conviclion in the mofussil of offenders,
bemg European British subjects, was admitted to be a great
evil; and the question was how to remove the evil without risk
: %of injustice being dome to those concerned. The provisions

L2
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which had been devised by the Committee for solving the pro-

blem how to deal with such cases were not in the main objetted
to by Mr. Ellis, on the contrary he thought the Committee
had shewn much wisdom in framing the secetions in the man-
ner in which they had been drawn, He did not hold with
those who conceived that it was necessary to deal with Europeans
and natives in precisely the same manner. There were to his mind
administrative reasons that would justify a difference, but he
did not believe that it was necessary to deal with the question
on the broad basis in which the Hon’ble Member in charge of the
Bill had dealt with it. Itappeared to him that there were abun-
dant reasons why we sH®uld n®® trust native Tehsildars and De-
puty Collectors to deal with the class of European offenders.
They were often ignorant of the language and always ignorant
of the feelings and customs of Europeans, and he thought
therefore that it would be very imprudent to give them any power
to deal with Furopeans of the class with which they would be
brought into contact. That being so, he cordially endorsed the
main principle of the sections drafted by the Comuittee ,and he
considered that the Committea had done rightly in limiting the
cognisance of such cases to Justices of the Peace and high officers
in the position of Sessions Judges. But then, he thought

the Committee had made an invidious distinetion which was

not called for, and which he desired to see removed. Ad-
mitting that the officers who should take cognizance of offences
by Buropeans should not be of & lower standing than Justices
of the Peace and Sessions Judges, he saw no reason why
natives, who were qualified to be appointed Justices of the
Peace, should not have cognizance of these cases in common

with their European compares. The only subject of making'a
person a Justice of the Peace, was to enable him to' deal Mth '

European British subjects ; the appointment had ne other

significance whatever, and if it yus admitted that a Native g

couldander any circumstances be appointed a Jubtice of the
Peace, it must be admitted® that he would then be qualified to
MR. ELLIS.

. 4 ",',

b o »

L2
*

o 4
e

#



Y

. Criminal Procedure Bill, 1872,

~ deal with offences committed by European British subjects.
The point then" for the comsideration of the Council was, who,
should be appointed Justices of the Peace? Setting aside
the cause of the Presidency Towns, whil¥ was alien to the
subject under consideration, the only persons who ecould be
appointed Justices of the Peace were European British subject
and Covenanted Civil Servants. It was as a Covenanted Civil
Servant, and in that capacity alone that a pative could take
cognizance of those cases as a Justice of. the Peace.

Mr. Ellis might be allowed to paraphrase the words of his
Hon'ble colleague, Mr. Stephen, in gscussing the Bi‘ahmd_
warriage Bill, and address the gative Civil Servant in these
words.— We have instituted schools and universities for your
benefit ; we have taught you the arts and sciences, we have
thrown open the services to you by which you can obtain a high
position in the land. "We have not only done that, but we have
urged your going to England, to make yourselves acquainted
_ with our institutions and people and to learn their usages and
manners. We have done all this and when you return, having
by your ability attained to the dignity of a member of the Cove-
panted Civil Service, we tell you that you are not fit to deal with
a European British subject, and to sentence him to one week’s
imprisonment”. Mr. Ellis thought that all this was inconsistent
and anomalous. When you admitted natives to be Justices of
the Peace, you ought not to place any bar to the powers which
they might exercise in common with other Justices of the
Péace. But it might be urged that, in the position of
a Sessions Judge, any nalive would be empowered by the

proposed amendment to exercise jurisdiction over Euro-
pean British subjects. In answer to this he would say that

if a native be appointed to-this office, he must be appoint.
ed exceptionally, showing that he was by his judicial
knowledge and other quatifications competent to = exercise

MR. ELLIS. ll
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jurisdiction equal to that of the Covenanted Civilians with
whom he would be associated. Mr. Ellis would say therefore

2
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that, in making the invidious distinction which- was now puo-

posed, if we excluded any Justice of the Peace from the exercise
of certain powers, we were really casting a stigma on the whole.
educated native population of India. - He might also urge that
there would be considerable inconvenience in having such a
distinction. But he preferred to put it on the broad ground
that if you had Native Covenanted. Civil Servants, you ought

not to bar them from exercising the powers of a Civil Servant _

amongst which powers is the jurisdiction of a Justice of the
Peace over European Dritish subjects. By Act II of 1869,
certain natives might b® appoigted Justices of the Peace, and
on what ground he would ask was it proposed to restrict
their powers as Justices of the Peace? The only argument
that he had heard adduced was that we were conferring
new powers on Justice of the Peace, and not taking away
old potwers, and that this being a compromise, the Com-

mittee were pledged to act as they had proposed in their preli-

minary report, and that we ought not to disturb that promise.
In answer to that, he would assert that we were not merely
conferring new previleges. By Act Il of 1869, Justices of the
Peace (and Natives might attain that position) had the privilege
of dealing with Europeans in certain cases for instance, they

- could fine for a certain amount, they could commit for trial to

the High Courts, and exercise all other powers of a Justice of
the Peace. These powers though conferred so recently as 1869,
would be taken away by the present Bill. But the second objec-.
tion was perhaps a more important one, and in regard to that he
might say in the first place, that he did not see that
dny pledge had been given, or if given, that it wag
orly given to an extent which was quite compatible with
the amendment which he mnow proposed. He was not
aware to whom that pledge was supposed to be given ;
he presumed it was not to the Native public, though they were

MR. ELLIS. <)
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deeply concerned in the proper administration of justice on wrong-
doers. Was it then the European public to whom the pledge was
given? He could not consider that the European public outside
these walls, consisting of Government Officials, of merchants,
traders, planters and vhe likewere in anysway more interested
in the matter than the members of this Council themeelves were.
They all had the good of the ‘country at heart, and desired that
some steps should be taken to remedy the present inconvenient
state of things with respect to Europeaus in the Mofussil, and
that the remedy should be as effectual as it could be consistently
with secority against injustice. The only persons, therefore,
fo whom any pledge could possibly be held to have been given
was the class of persons most Fterest&d—he meant the class of
Europeans who by misfortune hud fallen into crime ; and with
regard to them, he objected wholly to its being supposed that
new sections which the Committee had devised, tended only to
their prejudice, detriment and hurt. In one respect these sec-
tions might be supposed to act to their detriment, for urder the
present system, the criminal frequently escaped conviction, but
" that was nothing to the boon which was conferred upon the Euro.
pean criminal by these sections, by giving him the opportunity
of having speedy justice administered, and the chance of a very
much lighter punishment than he might otherwise have obtain-
ed. Mr. Ellie would mention one instance which had occurred in
the Bombay Presidency. A Europcan stele a common blanket
worth two rupees: he was committed to the High Court for trial ;
but as the Sessions had only just concluded, he was kept in
confinement for upwards of two months awaiting trial, ‘When
he"was tried and convicted, the Judge discharged the prisoner,
because he had suffered more punishment than should have
been awarded him for his offence. The poor man had been in
jail for upwards of two months, but even if a Native Civil
Servant were acting as a Justice of the Peace, the amount of
punishment that would have been awarded under the proposed
amended system, would have Feen one week’s imprisonment at

MR. ELLIS. ¢
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the outside. Therefore, Mr. Ellis said that the provisions which
had been devised by the Committee were a hoon to the criminal ;
for while he would have speedy justice, with the chance of "three -
months’ imprisonment, he might otherwise have been sent up to
the High Court and got a year’s imprisonment. Thus the provi-
sions that had been proposed should be adopted in the interests
of the European himself. But all the boons promised to the
criminal by the preliminary report had not been given by the
Bill as drawn; the first reconfmendations of the Committee
having been materially altered. The first recommendation held
out a hope to the criminal that, by confessing his crime, and;not
objecting to the jurisdiction he would get off with a less amount
of punishment. Th% proviMion had been omitted. Thus the
recommendation in the preliminary report had not been adhered
to. But on the other hand, the formal Resolution in that
report had been adlered to; and to this Resolution his proposed
amendment was in no way opposed. In fact, he fully concurred
in A, and wished to carry itout precisely as framed by the
Committee. The Resolution was worded thus :—

“ We are of opinion that the jurisdiction of Magisirates and Ses-
sions Judges, who are Justices gpf the Peace might, with adyantage, be
extended in the case of Eurepean British subjects,”

There was not a word in this restricting the power to
European Justices, and why the Committee should consider
themselves pledged to subsidiary recommendations which
they themselves had altered, he could not understand. More-
over great stress had been laid upon the circumstance that
the compromise had been assented to by the public, and that the
provisions as sketched out in the preliminary report had. met
with general approval, the evidence of this Leing the little oppo-
sition offered by the Press. But Mr. Ellis claimed for his
amendment precisely the same admission ; he would claim for it
general acceptance, for in the Bill as originally drafted there
was no such limitation that a Justice of the Peace should be a
European British subject. In Rection 44 1t was provided :—

MR. ELLIS, .
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i e Any J’nstxce of the Peace may, and no other person shall, commit

§ ‘or hold to bail, any European British subject to take his trial before a
| High Tourt,” -

Section 47 also enacted : —
“ Every person exgreising the full powers of ﬁ“lagxstrate shall have
power to enquire into and determine in a summary way complaints of
offences committed by a European British subject outside the Local

g
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limits of the ordinary original criminal jurisdiction of the High Courts,

and on which & summons ordinarily issues in the first instance, and in
case of conviction, toinflict on the offender a fine not cxeeeding five
hundred rupees, and in default of payment, imprisonment for a term
not.exceeding two months in some place of confinement within the dis-
trict, which in the opinion of the Magistrate is fit for receiving such
offender, or if there be no such place, then in the Presidency Gaol.”
Now to these sections no more opposition had been offered
than to the subsequent report of the Committee, and therefore he
might say with safety, that if it was asserted that no objection
had been taken to the Bill in the form in which it had been pre-
sented to the Committee, his proposition had also been accgpted.
by the public, and no ground of pledge or compromise could be

- urged against the amendment which he proposed.  He would

therefore move—
(1). That the first paragraph ‘of sectxon 72(*) be omitted.
That instead of the second paragraph of the same section

" the following be substituted :—

==

R

““ No Magistrate shall have jurisdiction to enquire into a complaint-
or try a charge against a European British subject unless he is a Magis
trate of the first classiand a Justice of the Peace.

(2). That section 77(*) be omitted, and that the second
paragraph of the present section 76(°) be numbered 77.

(})72. No Magistrate or Justice of the Peace, or Sessions Judge, shall
have jurisdiction to enquire into a conplaint or try a charge against a Kuro-
~pean British subject unless he is himself a European British subject.

(2)77. If the Sessions Judge of the Sessions Division within which
offence is ordinarily triable be not a European British subject, the case shall be
reported by the committing Magistratefor the orders of the Iigh Court.

(*)76. 2nd cl. If at any stage of the proceedings the Sessions Judge thinks
/MR, ELLI§ :
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The Hon’ble Mr. CHAPMAN agreed with 'very much that had
fallen from his hon’ble friend, but he felt himself unable to sup-
port the amendment for the very plain and conclusive reason I that
he, as a member of the Select Committee, considered himself
bound to adhere to the pledge he had given the European
Community, that under the altéred law an Englishman should
retain his privilege of being tried by an Englishman. It must
be remembered that the Bill beforg the Council would deprive
our countrymen of, privilegés which they had hitherto exclusively
enjoyed, and on which they set the highest value, without in any
way. interfering with the rights of the natives of this coun-
try, He (Mr. Ellis) we old enough to remember the loud out-
ery with which the proposal to withdraw from Englishmeun their
right to be tried exclusively by the Supreme Courts of the se-
veral Presidency towns was received some two and twenty years
ago ; and Mr. Chapman could not help being struck with the
consigeration, loyalty and good sense with which the present
proposed alteratious had been generally accepted by the Press
and public. He could not consent to an amendmendment which
might have the appearance of drawing back in the slightest
degree from the pledge which* he considered had been held forth.
For his own part he disclaimed any race or caste feeling in the
matter.

The Hon’ble Mr. Rominson said: “My Lorp, T must

express great regret that our hon’ble colleague has brought

. forward this motion, and put the matter before us on what
appears to be an incorrect issue.

the offence cannot be adequately punished by such a sentence, he shall record
his opinion to that effect, and transfer the case to the High Court. The Ses-
sioqs Judge may either himself bind over, or direct the Committing Magistrate
to bind over, the complainant and witnesses to appear before such High Court,

. MR. ROBINSON.
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' “The facts, as it appears to me, are simply these.” Inthe
provinces European British subjects, ever since the commence-
mqnt' of our rule, have beenand still are, for all practical -
purposes, subject to the Criminal Jurisdictien of Justices of the
Peace of English extraction alone.

“Iam not going to discuss the theory or policy of this
condition. This is a matter which is, I think, foreign to a
revision of the Criminal Procedure Code. But such is the
actual state of things with which the Select Committee on the
Bill had to do when the subject of dealing with European

British offenders came under their consideration.
&

“The Committee delibera.teﬁ7 resolved not to alter the
exsisting and practical condition of matter with reference to
any aceidental state of the persomnel of any special branch of
the public services in India.

“The exigencies of the time clearly call for an exten-
sion of the jurisdiction of up-country Justice of the Peace in
respect to the trialand punishment of European British offen-
ders; and the Committee adopteds this view. They therefore
resolved to propose to increase the pm@ers of that class of officers
who now alone have practically any jurisdiction over European
British subjects, and to make some useful adaptations of the
existing courts when presided over by English Justices of the
Peace, in respecl to the disposal of cases in which European
British subjects are defendants.

«The Committee proposed to give English Justices of the
Peace who may be first class Magistrates powers to pass sentence
of imprisonment up to three months ; and to English Justi_gqs
of the Peace who may be Sessions Judge, power to pass such
gentence up to one year, as against European British offenders.
Beyond this, the Committce resolved to leave the jurisdiction
over Earopean British subjects where they found it, namely, with
the High Court in its original jurisdiction,

~ MR. ELLIS,
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This is all that has been done.
“These proposals were placed before the Council, and before
the European community in our preliminary report some time

objection to the principle so agopted was when that report
was presented.

“The proposals went out from this Council with the Hon’ble
Member’s concurrence, and they have met with singularly con-
siderate acceptance at the hands of our European British sub-
jects, with whom alone we have to do in this matter. We cannot,
I think, simply on somgafter thought of our hon’ble colleague,
pass into this Bill an amendment, which will have the effect of
transgressing the broad principle of the existing practice, and
of surprising our European fellow subjects into a condition
which they were not asked to consider.

Y

ago. And the right time for our hon’ble colleggue to have taken

«But I will look at this matter from a practical point of :

view, presuming that I believe my hon’ble colleague will acquit
me for any want of respect for or confidence in onr intelligent
Native Public Officers, least, of all the class to which he

alludes.
“T have had much to do with Native Magistracy of all

classes, superior Native Police Officers and the like, and I can only
sey that these would as a rule far rather have nothing to do with

cases in which Europeans are implicated, and their unpleasant

concomitants.

«The European British wrong-doer is not always an agree-

able inmate in any court, howsoever presided over. The persons
“who take partin cases in which Europeans are implicated are by
no means always attractive neighbours, and the kind of interest
and criticism evoked above, around and below in any up-
country station by an European case is, as a rule, anything but

" pleasant. Be this as it may. The cases in which Europeans

MR. ROBINSON. 3
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are involved are almost invariably troublesome and invidious

even when we ourselves are the Judges of our countrymens
_conduct, i '

- “Now, Natlve Magistrates have not, T*believe, the slightest

5 nnsglvmgs in the matter of impartial justice being done by

b

every European Magistrate, even when a féllow-countryman is
the defendant, nor do they think that Native interests do not
receive quite as efficient protection at their hands, as they could
at'the hands of any Native Magistrate. I believe therefore
that there is scarcely a Native Magistrate in the country, not

' even excepting those on whose behalf jurisdiction over Evropean

offenders is sought by the Hon;Be Mr. Zvruis, who would not
infinitely rather have nothing to do with such defendants and
such cases, who would not far rather pass them on to the broader
shoulders of their European equals or superiors. Practically
therefore I think that the Hon’ble Member’s motion is futile,
and we ought not to postpone the passing of this Bill’ until

this material change in the principle of what has already been.

published under the authority of this council can be promul-
gated for discussion. I think also that the discussion would be
productive of more harm than goed.”

The Hon’ble M=. Inaris said that he regretted that the
Hon’ble Mr. Eruis had thought it necessary to raise a discus-
gion on the question to which the amendment proposed by him
referred. He did not intend to go into the question on its
merits, as he considered he was bound by the termss of the
recommendation he had signed with the other members of the
Select Committee in January last, and which was subsequently
printed in the Government Gazette for the information of the
public. The Committee in this paper distinctly stated sthat
they proposed to give power to try offences committed by the
Buropean British subject only to Judges and Magistrates who

were themselves European Brifish subjects. The hon’ble mem- -

bers accepted the proposals then laid before them in a manner
MR. INGLIS. p
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which reflected much credit on their liberality and good sense.
The condition that a European British subject was to be tried
only by his fel ow-countrymen was no doubt considered by them
as one of great importance, and he thought they had no right
now at this eleventh hour to go back from the’terms of the com-
promise proposed two months ago and accepted by the public.

His Honor TAE LizvTENANT GOVERNOR seldom had greater
difficulty in making up his mind than upon the motion before
the Council. The fact was that this was one of those matters of
sentiment with which it was very difficult to deal, although in
practice, its decision would affect only this single question,
whether the Local Govgrnments should have the power of ap-
pointing a very few Native gegtlemen, who were members of
the Civil Service to be also Justices of the Peace, for the purpose
of dealing with the limited number of cases of which they were
likely to have. cognizance under these provisions. He entirely
acquigsced in the general view of the case which was put forward
by' the hon’ble member in charge of the Bill ; as he truly stated,
the real and practical evil was that at present Europeans in the
Mofussil committed petty offences with impunity. That had
been found to be a practical evil, and these provisions were de-
signed vo meet that evil as far as it was possible to meet it. Forthe
sake of vesting the powers of a Justice of the Peace in the thregf
or four Native gentlemen who had entered the Civil Servicg{f‘r;g
His Howor should not have thought it necessary to disturb
the decision of the Select Committee. But he found that
owing to ignorance of the law, he had put his name to a report

" which he should not have signed if he had known of the exist
tence of Act IT of 1869. He found now that that Act in effect set~
tled this question, that wasto say, the Government should not
have the power to appoint any person a Justice of the Peace who
was not either a European British subject or a Convenanted
Civil Servant. That being so, he should most decidedly have said
that it 'was much better not tose-open this question, and that

the Council should adhere to the decision which had been

i »
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come to by the passing of Act II of 1869, namely that a Justice
of the Peace must be either a European British subject or a

Covenanted Civil Servant. To re-open that question, and to limit -

the powers that might be exercised by amy-Justices who were
Covenanted Civil Servants, appeared to His Honor to be some-

what invidious, and would be; as it wereyssetting themselves

against the policy hitherto pursued. Viewing the matter in that
light, he should be inclined to vote for the motion before the

Council. p

Then came the consideration that there was said to be some
sort of pledge to the European community, and the fact that
they had in the most handsome anner @ccepted the proposals
of the Committee. Here His Howor found himself in some
difficulty, because as his hon’ble friend Mr. Elllis had pointed
out there was some sort of contradiction in the resolution
of the Committee. The Resolution to which his hon’ble friend
had referred was as follows :— 3

“We are of opinion that the jurisdiction of Magistrates and
Sessions Judges who are Justices of the Peace might with advantage
be extended in the case of European Pritish subjects.”

There was not a word in that Resolution limiting the legal
. definition of a Justice, but in the subsequent paragraphs the

" Committee in their recommendation had added the words “and

“«._a European British subject,” it so happened that neither the
European nor the Native community had commented upen those
words.

Under all the circumstanceshe felt so much doubt, that
he would inform his conscience by listening to the opinions
of these who were to follow him before deciding which way he
shouald vote.

Major General the Hon’ble H. W. Normaw regretted hin

* inability to support, the amendment of his hon’ble colleague

'e)

MAJOR GENERAL NORMAN,
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Mr. Ellis. Tn proposing the amendment he had not the slight-
est doubt that his hon’ble friend was actuated by a sincere desire
to avoid the appearance of want of confidence in the entire impar-
tiality of native Magistrates or of favoritism towards Europeans.
Major General H. W. NorMAN was aware that in the Presidency
towns the trial of Europeans by Native Justices was not infre-
guent, and, as far as he had heard, it had been attended with no
bad results : but he did not think it desirable that the powers
exercised by Native Justices in the Presidency towns should be
extended to the Mofussil. He had the highest regard for the
native of the country and particularly for those who had attain-
ed the very import@t position of a Magistrate of the first
class ; but looking to the pec&liu.rities of our position here, and
to the great differences of character between Natives and Euro-
peans, he thought it was undesirable to allow the trial of Euro-
pean British subjects by natives in the Mofussil.

The Hon’ble Mr. SrepHEN had only a very few words to say
upon this subject.He would first point out that there was no kind
of relation between the case of the native who had learned to ab-
jure the idolatry of his fathers, and thus placed himself nnder a
disability to contract a lawfel marrviage, and the native who had
entered the Civil Service, and was unable to exercise certain juris-
diction over European British subjects. He said then, and he said
now, that it was a cruel thing to make a man give up his caste
and then place him under civil disabilities by telling him that he
could not contract a valid marriage. The privilege of jurisdie-
tion was the privilege of the prisoner, not the privilege of the
Judge. The European had an objection to be tried by a Native.
Considering the position in which he stood, the question was
whether you would put him in a position in which he did not
at present stand. You placed no slight upon the native by '
saying that he could only try a man of his own race. What was
then against the feelings of the native in saying that? Why
should” any one feel a slight sbecause he was told that this *
particular man was to be tried in a certain way ? On the other

MR, STEPHEN.
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. hand it was a feeling, and not an unnatural one, tlmt a man
~ should wish to be tried by his own countrymen :

-

“The Hon'ble Mr. Srracuey would merely say that he was
unable to support the motion of his hon’ble friend Mr. Ellis.
It appeared to him *that no question: of principle was really
involved in the amendment. Nobody pretended for one moment
that the provisions of the Bill as they now stood were synime-~
trical : on the contrary they represented a compromise which was
open to criticism of every kind. It appeared to him, that if his
hon’ble friend’s amendment were accepted, it would be just as
much a compromise as the provisions of the Bill now were, and
he did not see that the matter of principle would be altered one
way or another. He felt himself*bound o adhere to the com-
promise, which he understood had been accepted by the publie.
two or three months ago, and for his own part he never had any
doubt whatever as to the meaning of the Resolution of the
Select Committee of which he had been a member, Under these
circumstances he felt himself bound to vote against the

“amendment.

His Excellency THE COMMANDER-IN-cHIEF said that the
native members of the Covenanted Civil Service having Leen
to Europe, having become acquainted with uropean feelings
jdeas and customs and having qualified themselves to take their
places with the European members of the Civil Service, Hig
Execellency would frankly accept them as real members of the
Covenanted Civil Service, and allow them to exercise all the
functions which the European members exercised.

.His Excennency understood that the amendment of his
hon’ble friend Mr. Ellis did not extend the power of Justice of
the Peace to any Native Magistrates who were not Covenanted
Civilians out of the Presidency Towns, and under this under-
standing would vote for the amendment.

His Excellency Tae PrESIDENT said that his vote would

@ be given in conformity with the opinion which had been _ex-

pressed by His Excellency the Commander-in-Chief, He was"
‘HE PRESIDENT,

v
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not a competent judge of the force which might attach to the
engagement or compromise which it was said had been entered
into with the public, because he was not here at the time when
the preliminary report of the Committee had been presented,
and he had taken no share in the recommendations of the Com-
mittee. He did not know what the effect of that declaration
had been in the public feeling, and in the expression of public
sentiment on that subject.. He eould not, however, agree with
the hon’ble member in charge of the Bill in thinking that the
educated native community of the country would not deem ;
themselves exposed to some degree of slight or stigma or dis-
couragement by t restmietions which would be imposed
upon them if this amendment should not be passed. His
BxcrrLency thought that the restriction would embody a
stigma on the native community in general. It was equi-
valent to stating that under no circumstances, as far as
the administration of the law was concerned, could the native
attain to that degree of impartiality and courage which «
would justify the Government in reposing in his hands the
power of trying European British subjects. Hrs Excrrnex-
oy thought that the prof»osed restriction would be held
to be offensive and discouraging to the educated classes of the
_native community. He thought also that it would be unjust
and discouraging to those enterprising members of the native
communily who at great expense to themselves, and at great
“ saerifice, had gone to England and had devoted themselves to
the attainment of those qualifications which had enabled them
to pass a severe competitive examination for admission to the
Civil Service. He thought it would be a grievous discourage-
ment to say to them ‘‘you are not competent to administer
justice to European British subjects.” He thought that by the
restriction we, in effect, said to the European “you are not to
be tried in the Mofussil by the agency by which you are tried
in the High Courts and in the Court of the Magistrates in the’
.Preudeney towns, with fhe general a.pprova.l and sanction of

THE PRESIDENT. : :
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the European and Native communities.” It was 'sa.y.ing in
effect that the' native who had attained to the position
of a Sessions Judge was not competent totry a Euro-
pean British subjget, but that he migmf try him when
he became a Judge of the High Court and sat beside a
European Judge. His Exceniescy could not but help
thinking that there was practically no greater disparity in pers -
mitting these Native Civil Servants to try a European British
subjeet than in permitting Native Justices in the Presidency
towns to try them. There appeared to His ExcELLENCY to be no
such broad distinction whatever .between the conditions of
society and of public opinion in this respezt between the Presi-
dency towns and the Mofussil. There were now a great number
of public spirited men and a great deal of public spirit all over -
the provinces. Communications by rail, the disseminations of
newspapers both in English and the Vernacular, and a great -
variety of other circumstances, had destroyed that distingtion
+ which formerly existed between the Presidency towns and the
Mofussil. There was not that distinction of light and darkness
which existed formerly ; there was now almost equal light in the
Mofussil and in the Presidency towns. His Exceruescy
did not himself consider that there was the slightest pos-
sibility that in the rare case of a Civil and Sessions
- Judge trying a European British subject in the Mofussil
there would be an abuse of justice. It had been said
that if this distinction was obliterated it would be offen-
sive or hurtful to our European fellow-subjects. He thought
\ ,.that' there might be some dissatisfaction, but he did not think
tha! theirritation or dissatisfaction would be of a sustained
' character. He believed that the actual cases,in which the
-penalty of imprisonment would be awarded, would be extreme-
ly rare, there would not be a frequency of those cases which
_ were likely to cause dissatisfaction. On the other hand His Ex
™ orurEncy had the greatest confidence in the justice and gener-
osity of his countrymen, he thought tlza,t the generosity which

THE PRESIDENT.
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they had extended to the exercise of judicial functions by Natives
in the presidency towns would very soon be extended to the
exercise of justice by Natives in the Mofussil, and that there
would be no permanent dissatisfaction or irritation or grievance
caused by the obliteration of the distinctiorf which now existed.
His Excenuescy’s very hearty concurrence would therefore
- be given to the hon’ble Mr. Ellis’ amendment.

The Hon’ble Mr. Erris said that after the observations
which had fallen from His Excellency the President in fayor of
the amendment, ke hardly required to say anything further on
the subject. But he desired with reference to what had fallen
from his hon’ble friegd, Gungrar Normav, to add his testimony
to the efficiency with which Narive Mae1straTes had performed
their duties in the presidency townsin the administratien of
justice to both Europeans and Natives, and he had no hesitation
in saying that they had performed their duties with as much
credit and efficiency as the European Magistrates. And if they
had done that, he saw no reason why natives in the position of
Covenanted Civil Servants or Sessions Judges should not be

~ equally competent to administer justice to the European in the
Mofussil. His hon’ble friehd Mr. Stephen had remarked that
in this matter we were not to consult the feelings of the Judge
but of those who were subjected to the jurisdiction; in answer
to that, Mr. Ellis would say that he saw no reason why that
which did not hurt the feelings of Europeia.n, in the presidency
towns should hurt them in the Mofussil.

His Honour teE LiEvTENANT GoveRNOR said that gs his
hon’ble friend Mr. Ellis had put it, the first Report of the
Committee had placed before the public certain matter for
consideration. Under all the circumstances he should not
have thought himself justified in now making any radical
alteration in the propositions put forward by the Committee.
But it appeared to His Honoug that what was now proposed Wasgy

THE LT-GOVERNOR. .
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a minimum of change. Tt was not proposed to impose upon the
European public the geuneral liability to be tried by Native
Magistrates, but only the possibility of being placed under the
jurisdiction of three or four natives who had qualified®them-

_melves for admission into the ranks of the Covenanted Civil

Service, and wha, under the existing law, might be Justices of
the Peace. After consideration and having listened to the
arguments and given due weight to the weighty considerations
which His Excellency the President had placed before the
Council, His Hovor was prepared to vote in favor of the very
limited change which was proposed by the amendment.

The Hon'ble Sre Ricmsrp Tgpreim gaid the reason why
he had not expressed any opinion at am earlier stage of this
debute was this, that he felt that this question did slightly

_involve that larger and graver question as to whether the

civil appointments of the higher eclasses should be throwm
open to the natives. But that had already been decided by

- the supreme authority of Parliament. That having been

‘decided he thought that- the inference was undeniable that,

if+ the natives were eligible to all the great offices of the
administration it seemed impropef and wunreasonable to say
that they should not sit as judges over Europeans in the
Mofussil for offences of the trivial nature over which it was
proposed to give Justices of the Peace cognizance. After what
had fallen from hon’ble members, he felt that he owght not to
give a silent vote on this subject. He would vote in favor of

+ the amendment of his hon’ble colleague Mr. Ellis.—

o :I‘he question being put,

The Council divided. .
Ayes. Noes.
His Excellency the President. Hon’ble Mr. Strachey.

His Honor the Lieutenat Governor, | Hon'ble Mr, Stephen
His Excellency the Commander-in- | Major Gen. the Hon’ble H, W.

Chief. . Norman.
Hon'ble Sir R, Temple. Hon’ble Mr. Inglis;
“Hon’ble M. Ellis. (Hdon’ble Mr, Chapman,

Hon’ble Mr. Robinson,
Hon’ble Mr, Stewart,
M
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So the amendment was negationd.

The Hon'ble Mg. Erris then moved tha} in section. 76
instead of the words “but not assistant Sessions Judges,” the
following be substituted :— \

“ And when specially empowered in that behalf by Govern-
ment, assistant Sessions J udges, who have been assistant
Sessions Judges, for not less than three years.”

In doing so he said that there were assistant Sessions
Judges who had held their office for many years.

. These Assistant Judges exercised very many of the func-
tions of District Judges. Moreover, in the scheme framed
for the judicial admin®tratio® of the Panjab, it was proposed
to place whole districts in charge of "Assistant Judges; but
under the wording of this Bill, those Assistant-Judges would
not be able to take cognizance of cases against European Bri-
tish subjects ; therefore in one half of the Districts of the Pun-~
jab there would be no judicial officer empowered to try such cases.
The matter was a simple one of admiuistration, not involving

" any new principal, and he would not therefore, dilate on it.

The Hon'ble Mg. Cmapman said he quite concurred in
what had fallen from his hon’ble friend Mr. Ellis. He believed
that the proposal now made would be a very valuable addition

o the BilL

The motion was put and agreed to.

.His Excellency the ComMENDER-IN-CHIEF moved :—
That the second paragraph of section 74(*) be omitted.
That section 79(*) be omitted.

(1) 74. If the offence complained of is a Magistrate’s case, and can,
in the::finion of such Magistrate, be adequately punished by him, he shall
proceed as is hereinafter in this code directed, according to the nature
of the offence, and on comviction may pass on such European British
gubject any sentence warranted by law, not exceeding three months’
imprisonment, or fine up to one thousand rupees, or both.

(n? 79. Any European British subject, who is convieted by a eompe-
tent, Magistrate of any offence, may apbeal either to the Court of Session
or to the High Court. 3 ; X ‘

‘THE COMMANDER-IN-8HIEF,
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He said that he felt under a great dxsaxiva.ntage in mov-
ing the amendments of which he had given notice, because @
large majority of the Council were Members of the Select Com-
mittee and were pledged to the Report—the whole Report and
nothing but the Report of the Committee. Therefore the
‘amendment which he now proposed could only be regarded as

his protest against an extension of the powers of Magistrates
for dealing with European British subjects.

His Excerrency objected to the increased powers pro-
posed to be given by Section 74 to Magistrates for the punish-
‘ment of European British subjects. He considered the Magis-
trate had at present quite as widg,powersgns it was necessary to
give them. He was not aware of any reason why European
British subjects required more repression than heretofore.

He could not but think that the complete silence with
which the public had received the intimation of the inc:eased
powers which it was proposed to give to Magistrates, was owing
to the supposition that they were intended only for the suppres-
sion of the loafer, the troublesome and irrepressible European
vagrant. But as his hon’ble friend, Mr. CzapmaAN, had remark-
ed it was not only the loafer, but personsof the highest respect-
ability who might be subject to this jurisdiction.

- If it was the loafer against whom these powers were direct-
_ ed he certainly would never be able to pay a large fine; his lot
‘would invariably be imprisonment, which is not likely 'to
render him in person or character better able to gain a liveli-
hobd than bofore.

' He thought the manner of dealing with loafers should be
a Cifferent one. His Excellency was of opinion that, as in the
case of persons brought from Australia in charge of horses,
those who brought out and let loafers loose on the country
should be bound to provide for their deportation and thus pre-
vent their becoming a nuisance to tlte country..
OOMMANDER-IN-CHIEF, .
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If the person against whom the increased Magisterial
powers are directed is the European settler, planter or mer-
chant, he would ask what have they been doing lately to
require greater severity of treatment.

His hon’ble colleague, Mr. ErvLis, had rather dilated on the,
delight which the European should feel at being promptly put
into Jail for three months, but un imprisonment for three
months in the hot weather was a very serious punishment.

It might be the case of a poor man unable to make a

proper representation of his case, or he might be ignorant of

his right of appeal.
A o

In by far the greater number of Magistrate’s jurisdictions,
there are no places in which an European could be imprisoned
- without injury to his health in the hot weather in India. His
ExcrrLreNcy would ask whether the Government were preparéd
to supply every Magistrate with a prison suitable for the confine-
ment of European offenders during the hot weather, or whether
the prisoner, when sentenced, is to be sent to the place of confi-
ment for prisoners sentenced by the higher Courts ? If so, His
Excernency thought it would be better if the prisoner were
to be sent at once to the higher Court to be tried there.
He said he was jealous of the liberty of the Europea,n British
subject in India becaunse he laboured under great disadvantages.
In places where Europeans are numerous there is a chance that
there may be European witnesses, but in remote places there is
every probability that he may be at the mercy of native
witnesses.

Hirs ExcrnLexcy objected to trust the fate of the European
offender to the single judgment of one Magistrate. He had
: no objection whatever to the Sessions J udge, as he is an officer
of wider experience, and he has a jury or assessors to assist his

~ decisions, but a Magistrate who has resided for some time

COMMANDER-IN-CHIEF., .
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-in remote dxstmts is very apt to adopt peculiar not:onu wluch

mght effect his decisions."

Hi1s Excrrievcy could mention a case whxch cauINn&er

his own knowledge. :
» Afull-powered Magistrateé, whom he would, f;)r the sake

of convenience, call Mr. Full-power Magistrate Robinson, and

who was not in any way connected with his hon’ble colleague,
reviewed the case of a soldier who was pursuing some life-
eonvicts who were effedting their escape. In the dark night he
overtook them, having outstripped his comrades, and they,
seeing but one man, mobbed and tried to disarm him: being
obliged to use his weapons, he ‘bayone ted his most trouble-
some assailant, giving him three stabs. Mr.- Full-power
Magistrate wrote a severe report on the soldier’s proceedings
becanse he gave three stabs when, in the opinion of the
Magistrate, one would have been sufficient. His Excerrency was
convinced from the Magistrates report that he was a good and
humane young man, but His ExcerrLency much feared that he
would have punished the soldier, had he had the power, very

severely.

~ In another case, a Magistrate, in a secluded district,
acquired a dislike, almost amounting to hatred, of Europeans
and would not let one come near him or enter his presence. His

Exceurescy with another officer (now living) was refused
admittance to him, although they called on public business. His

Excpruexcy cou'd not help fearing that if that gentleman had
had to sentence a European, the sentence would have been a
hard ore.

Tn another case a Magistrate was personally concerned,
and endeavoured to bring the case on for trial in the Courts
of his own station, presided over by his brother Magistrate,
where local feelings were naturaily in a state of irritation,

- COMMANDER-IN-CHIEF. ¢
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' His Excertexcy had mentioned these instances to show
that it was not expedient to trust a Magisirate with these
_ extended powers, considering the extreme severity of the punish-

“ment of imprisonment to Europeans in this country.

“His Excerrexoy thought that it might be assumed that
Military Law was severe enough. But the Commanding Officer
of a Regiment, who seldom attained that position under twenty
years service and often not until a.much longer period, and
is an officer of long administrative experience, could only
sentence a soldier to imprisonment for twenty-eight days.

A Regimental Court-Martial, consisting usually of five and
never less than three officers, gould only sentence to forty-two
days’ imprisonment. ¥is Excernrency did not see, therefore,
why a Magistrdte of only a few years service should have
power to inflict a sentence of imprisonment for so long a period
as thretz months, on his own unaided judgment.

In making these remarks he desired to guard himself
against being thought to underrate the value of the Civil
Service to which the Magistrates belong.

His experience during many years service had enabled him
to verify the high opinion expressed by his hon’ble colleague,
Mz, Sreeren,of the Civil Service, which His Excerrency had
~ been associated with under circumstances that had enabled him
to appreciate their high honor and rectitude, and their devotion
to their duties. His ExcrurEncy had the highest respect and
regard for the Civil Service of India, and he believed that it
was unsurpassed by any similar body in the world. His Ex-
cELLENcY trusted that be should not be misunderstood, be-
cause he objected to an extension of power which might fall
into the hands of young Magistrates, who were placed under
circumstances not tending to develop a mature judgment. .

The Hon’ble Mz. Stewarr shid that he was one of the :
Committee whlch drafted the Resolutions upon which these
MR. BTEWART



0 Oriminal Procadure Bit 1872 | |

provisions had been based, and he took very much the same
view of the subject as the Hon'ble Member in charge of the
Bill. He thought that practically thej were bound by the re-
commendations of the Committee in that preliminargaepors. '

% The Hon’ble Mr. Craryax said that the papers before the
Council were exceedingly voluminous, and His Excrurency the
CommANDER-1N-Crrer had not perhaps read the whole of
them. The testimony which they bore to the subject under
discussion was quite concurrent from all quarters that
the evil must be ‘dealt with, and the Committee had
stopped far short of the recommendation of the local
authorities. He thought thate if His@xcrLLENcY would duly
consider the inconvenience and expense of sending down a host
of witnesses in every trivial case of theft, he grould admit that
it was a great hardship upon them.

With reference to Hrs Excenuency’s remarks as to their
being no suitable place for the confinement of Europeans, if he
referred to the Bill he would find that it was provided thut sen-
tences of imprisonment of Europeans were only to be carried
out in places where the Locgl Government considered fit for
the purpose. A Magistrate had the power of sentencing’
a Native to imprisonment for two years, to order him
to be flogged and to fine him. Surely the same man was com-
petent to deal with the case of a Buropean British subject and
sentence him to three months’ imprisonment. Mr, Chapman
thought that the class of men who would be entrusted with these
powers were fully qualified to exercise them. He thought that
they were quite as qualified to sentence a European to imprison-
ment for three months as the Sessions Judge was to inflict a
much severer punishment ; and it very frequently happened that
the Magistrate of the District was a man of quite as much
experience, if not greater experience, than the Sessions Judge.

His Honvour the Linwrenanrt-GovErNorR said, that he g
/would only notice two pointsin connection with the remarks

THE LIEUTENANT-GOVERNOR. .
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of His ExceLrENcy the Commanprr-1N-CrIEr. HIs Exonnn.:ncr
asked whether planters and merchants in the Mofussil were
a worse or better class of men now than they  used to be.
His Hovour would answer, most decidedly, that he admitted
_ that they were a better class of men than they were formerly.

Jt must, however, be remembered that since the year 1853 the
Government were under a statutory obligation imposed by the
British Parliament to improve the administration of justice in
the country, and they were now fulfilling that obligation. And
as regards planters and merchants in the country, although
they were not a worsg,class of_men, but on the contrary a more
loyal and much better class o? men, yet they were now a much
more numerous class: the loafer also was a much more nume-
rous class and it was necessary for the peace of the country that
he should be made amenable to the law.

@n the other point, as regards the provision of suitable
accommodation for the coufinement of Europeans, His Honour
hoped and believed that there were very few places in
which suitable places had not already been provided for the
purpose by the erection of Uentral Jails all over the country.
Besides, as his hon’ble friend, Mr. CrarMAN, had observed, under
the provisions of the Bill, sentences of imprisonment imposed
upon Europeans could only be carried out at places appointed
by the Government for the purpose ; and the Government would
be bound not to permit the imprisonment of a European in a
place that was not suitable for the purpose ; European prisoners
would be sent to a place where there was good accommodation. It
 was well known that the greatest difficulty and inconvenience had
~ been found in the prosecution of European British subjects

charged with offences in consequence of its being necessary to
bring down to the High Court all the witnesses in the case.
But under the provisions now under consideration, the prisoner
having been sentenced to imprisonment, the grievance to him to
be sent to the place of confinement would not be a very.great
one, andshis deportation would not be attended with very great

LIEUTENANT-GOVERNOR, i
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'oxpence to the State, now that there were increased facilities for?l '
‘tlnvemng by rail and steamer.

" The Hon’ble Mr. Ertis said, the observatlog& which 'ghe
desired to make had in a great measure been anticipated by the
. remarks which had fallen from His Honour the LIFUTENANT-
Governor, and his hon’ble friend, M. CHAPMAN. But he did
‘not wish to give a silent vote upon this question, He grieved
to say that he was unable to concur in the arguments which
had been adduced by HisExopriency theComMAND ER-IN-CHIRF;
in fact, Hrs Excrrnency would perhaps already he prepared for
the announcement Mr. Evrrnis hjd made He could not look
apon this chapter of the Code altogether in the light of an
injury to the criminal. He thought that under these provisions
the Buropean would enjoy more liberty than he did at
present, there being so many cases in which he would eunjoy
gpeedy justice, and be dealt with lightly with the view of
saving the witnesses from long and harassing journies, and on
the whole he thought that the ¢riminal would not be worse off
under the proposed than under the existing system. He could
not view the regulations which the Council were makin g at all
in the light that they would affect planters and such classes of
Buropeans in a ‘prominent degree, or that they were likely to be
concerned in a large number of cases of the description con-
tewplated. He considered such classes of Europeans as. far
above such considerations. It was with the loafer and the
unfortunate people who from want of proper means of subsis-
tence had been driven to crime that we had to deal. And as
~ mieans of punishment were provided, by the existence of that very
means of punishment, we should prevent a great deal ofcrime be-
ing committed by that class of men, The knowledge that punish-
ment would swiftly follow crime was the best deterrent of crime.

With reference to HisExcrLyency the CoMMAND ER-IN-CHIEF'S
remark as to the amount of imprisonment that could be award-..
ed by the Commandmg Officer of a regiment, Mr. ELLIs would

‘MR. ELLFS
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observe, that there was this difference between the powers that
. might be entrusted to a Military Officer and the powers that were
exercised by a Magistrate, that a Commanding Officer’s business
was to be martial,.not judicial-minded. It was a Magistrate’s
business, on the other hand, to be judicial-minded; he was ae-
customed to administer justice,- and in that respect he might
be considered to be far better qualified than the Commanding.
Officer of a regiment. On those grounds M=z. ErLis regretted
that he was unable to concur in ‘the amendment of His Ex-

CELLENCY the COMMANEER-IN-CHIBF,

The Hon’ble Sir RiceArp Tempre said that, although he
was unwilling to tr#uble tlg Council with any remarks upon
- this subject, yet as a member of the Government he felt bound
to add his testimony, and to say that, from his experience of
very many parts of the country, it appeared to him that there
was great necessity for those #provisions of the Bill which em-
powdred Magistrates to try Europeans for petty- offences. He
believed that those provisions arose out of the necessities of the |
age and the progress which we had made in the development
of the resources of the country, considering that the expansion
of railways all over the country and the immense inerease of
industrial enterprise had caused the influx of a large number
of our countrymen : without any ‘dispara.gemeht to them as a
body, it must be admitted that some of them occasionally fell into
trouble and evil ways. That was a fact which there was no
shutting their eyes to. The increase of Europeans of what
~ might be called the working classes had been very great; in
* was one of the necessary circumstances concomitant with some
of the greatest improvements of the age. If, unhappily, indivi- -
duals of European classes, then, committed offences, the Council
“had to consider not only the offenders themselves, but also the
persons with whom they might come into contact. He did
not believe thyt the.offenders ghemselves would be placed in
~ any worse position by the enactment of these provisions thau

o 2
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that in which they would otherwise be. He admitted that
sometimes a Magistrate might be basty in respect to affairs
of this nature, but still he was confident that through the
~great progress of public opinion in the country, that opinion
would be brought to bear upon them, and that there was little
. or no danger of Magistrate’s abusing or misusing the powers
entrusted to them. At the same time the Council were
bound to remember that, under the present state of the
law on the subject, a great many who committed crimes
escaped punishment, and a great many innocent persons
suffered in consequence. We must” not only think of the cri-
minal but we must think of the unhappy circumstances of those
criminals. They were persons wht' came into contuct with those
who at least had as much claim upon our sympathy as any
other class, and they would receive considerable relief by these

new provisions. ’
s

On those grounds he felt it his duty not only to vote for
the provisions contained in the Bill, but also to take the first
opportunity of exvoressing his views on the subject.

His Excerrexcy the ComMANDER-IN-CHIEF observed that
his hon’ble friend, Mr. CrarmaN, had spoken of the experience
of Magistrates, put His ExceLLENcY was informed that Magis-
trates of only two or three years might be invested with the full
powers of a Magistrate and Justice of the Peace on passmg

the necessary examinations. !
.

With reference to the remarks of his hon’ble friend, Mi.
E{,L;s, that these provisions were directed against the lower
ovders of the European population, His ExcenLexcy would
observe that a fine of Rupees one thousand was not a
punishment which might be said to be directed against a poor.
man but rather against the higher classes of Europeans.

His Excellency taE PrEsient, regretted that he was
not able to support the a.mendment of His Exoellency the
THE PRESIDENT
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Commander-in-Chief ; his inability to do so was not from any
want of sympathy or consideration for the claseof persons, in’
whose behalf the Council were desired to interfere, but from
a sincere conviction of the necessity of some provisions such as
those contained in the Bill. A great deal had been said about
the loafer, and a bad name had ‘been given to a class of Euro-
peans who did not always deserve the stigma that had been
cast upon them. It was in Madras that an attempt was first
made to afford some place of refuge to an injured class of our
countrymen in this country, and then the discovery was made
what the real condition of these unfortunate people was. When
first what was called the “ Logfers Home” was established at
Madras, a great deal of laborious attention was paid to it by
his hon’ble friend, Mr. Rosinson, and Tar PRESIDENT
thought Mr. Rosinson would concur with him when he
gaid that in the great majority of cases the members of
the hwmbler orders of our countrymen were more unfortunate
thtu} guilty. Mgz. RosinsoN discovered a great number of
valuable elements in the character of these men who found it
impossible in this country to maintain a respectable state in
society. Tur Prmsipent did not wish to apply harsh terms
to the humble orders of his countrymen, it must, however, be
allowed that there was a class of Europeans now in this coun-
try in reference to whom a temperate, but speedy means of
justice was necessary; and he could not doubt that the class
of Magistrates in whom it was proposed to vest these powers
were quite competent to inflict the petty sentences which were
contemplated by this Code. He agreed with His Excellency
the Commander-in-Chief in thinking that there was something
inconsistent in veference to the amount of fine which it was
proposed by these provisions to authorize the Magistrate to in-
flict, and if His Excellercy had confined his amendment to a
reduction in the amouni of fine, Tar PrEsroEnT would have
been glad to support the proposition ; but if His Kxcellency was

THE PRESIDENT
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determined to press the whole of his a.mendniant, Tae Pminu-r :
would feel himgelf compelled to vote againstit. Tae PresipENT
ould not admit the force of the objection which his Excellen-
cy the Commander-in-Chief had raised on thg ground that
there were no proper places for the detention of European
prisoners. Tue PrEsipeENT believed that the institution of
Central Jails which were nearly completed over the whole of
India, provided proper places for the imprisonment of European
British Subjects of the humbler orders, and in such places as
those in which Central Jails had not yet been provided, it ap-
peared to him that there would be no difficulty in transporting

a prisoner to some adjacent prison. - .

The question being put,
The Council divided—
: Aye. Noes.
His Excellency the Command-in- | His Excellency the President.
Chief. His Honor the Lieutenant Go-

vernor.
Hon’ble Mr, Strachey.
Hon'ble Sir R. Temple.
Hon’ble Mr. Stephen.
Hon’ble Mr. Ellis.
M;%'or-Geneml the Hon’ble H. W.
orman.
Hon’ble Mr, Inglis.
Hon’ble Mr. Robinson.
Hon’ble Mr. Chapman.
Hon’ble Mr., Stewart.

So the amendment was negatived.
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Tam directed to submit, forthe consideration of the

Government of India, the accompanying

s, Dated the 30th Junuary copy of a note* by Mr.B. L. Gupta, of

the Bengal Civil Service, representing the

anomalous position in which the Native

members of the Covenanted Civil Service are placed under the

provisions of the Code of COriminal Procedure, which limit the

jurisdiction to be exercised over European British subjects in the

interior to judicial officers who arg themselves European British

subjects. Chapter VII of Act X of 1872, which deals with the

subject, has been reproduced in the new Code of Criminal
- Procedure (vide Chapter XXXIIT of Act X of 1882.)

2. The questiog raisedgn Mr. Gupta’s note is one which
requires full consideration, and on which the Government of
India will probably deem it desirable to obtain the opinions of
all the Local Governments and Adminstrations, inasmuch as it
may not be expedient to apply to the Madras and Bombay
Presidencies a rule which may be applicable to Bengal. Mr.
Gupta desired that the question of the jurisdiction to be exer-
cised by Convenanted Civilians over Europeans in the Mofussil
might be considered in connection with the Billto amend Act
X of 1872 ; but the Lieutenaht Governnor felt that a discus-
sion on the subject could not with propriety be raised at the
final reading of the bill. Sir Ashley Eden is, however, of opi-
nion that the matter should receive full and careful consideration
whenever, on any future occasion a fitting* opportunity occurs.

3. As a question of general policy, it seems to the Lieu-
tenant-Governor right that Convenated Native Civilians should
be empowered to exercise jurisdiction over Europeans as well
as over mnatives who are brought before them in their capacity
ag Criminal Judges. Now that Native Convenated Civilians may
shortly be expected to hold the office of District Magistrate or
Sessions Judge, it is also, as matter of administrative conve-
nience, desirable that they should have the power to try all
classes of persons brought b®fore them. Moreover, if this
power is not conferred upon Native members of the Civil
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Bervxce, the anomaly may be presented of a European t; Joint

- Magistrate who is subordinate to a Native District Magistrate -
or Sessions Judge, being empowered to try cases which his im-
mediate superior cannot try. Native Presidency Magistrates
within the Presidency towns exercise the same jurisdiction over

. Europeans that they do over Natives, and there seems to be
no sufficient reason why Covenanted Native Civilians, with the
position and training of District Magistrate or Sessions Judge
should not exercise the same jurisdiction over Europeans as is
exercised by other members of the Service.

4. For these reasons Sir Ashley Eden is of opinion that
the time has now arrived when .all Native members of the Co-
venanted Civil Service should be relieved 15 such restrictions of
their powers as are imposed on tHem by Chapter XXXIII of
‘the new Code of Criminal Procedure, or when at least Native
Covenanted Civilia.ps who have attained the position of District
Magistrate or Sessions Judge should have entrusted to them
full powers over all classes, whether European or Native, within
their jurisdiction.

Jurisdiction over European British subjects.

As the law now stands—OChapter VII Act X of 1873,%
S AR no Magistrate or Sessions Judge has

& jurisdiction to enquire into a complaint
or to try a charge against a European British subject unless
he is a Justice of the Peace and himself a European British
subject. An exception to this rule is allowed within the limits
of Presidency towns where, under Act IV of 1877, a Presidency :
Magistrate, whether himself a European or not, has the same
juriadietion over Europeans as over Natives of the country.

Previous to the passing of Act X of 1872 (the present
Criminal Procedure Code) no Magistrate or Justice of the
Peace, even though a European himself, had jurisdiction (out-
gide the limits of the Presidency towns) to try a charge against
any European British subject. But all Magistrates who were
also Justices of the Peace had jurisdiction to enquire into

.
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- charges against Europeans and to commit them to the High
Court for trial. (See sections 39, 41, and 40 of Act XXV of
1861, the old Criminal Procedure Code.) And by seection 8, Act
1I -of 1869, the Government was empowered to appoint any -
Covenanted Civil Servant to be a Justice of the Peace. Under
Act X of 1872, however,a Covenanted Civil Servant, even though
a first class Ma,gistmte and a Justice of the Peace, would have
1o jurisdiction over a European Btitish subject unless he lum-
self is a European British subject.

This provision of the law would give rise to an invidious
distinction, and to many practical inconveniences in the case of
those Natives of th® countr® who in the course of time expect
to attain to the position of a District Magistrate or of a Ses-
sions Judge. Hence, when the Bill for Act X of 1872 was still
before the Council, an amendment to section 72 in favour of

_ the Native members of the Covenanted Service was proposed

; 's. . by the Hon’ble Mr. Ellis. Thet amend-
G:ve:“pg:::r:,:‘C:‘fufr; ment was put to the vote and lost by a
on tho Criminal Procedure majority of seven against five. But it is
Fill at a meoting held onthe  yoingrkahle that the minority in that ine
16th April 1872, published in hd < e .
the Bupplement to the India  Stance comprised the highest officials of
Gazetic of the 4th May 1872, the State. The President and Govegnor
gimbinkos Gieneral, the Commander-in-Chief, the
then Lieutenant-Giovernor of Bengal, and his successor in office,
all voted for the amendment, and I would humbly invite atten-
tion to the utterances of those dignitaries on that occasion.
Nothing can be added to the eloquence or the sound reasoning
of those speeches, and I shall content myself with appending a
few extracts for ready reference.

The Bill of the mew Criminal Procedure Code now before
bl ~ the Council} proposes to perpetuate the'
distinction noted above, and the disabili-

ty under which myself and other Indian members of the Ser-
vice labour. The arguments which were uttéred in 1872 for
its removal preseni themselves with redoubled force sfter an
~interval of ten years. They are too obvious to require men-
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tion, and they would lose all their grace and much of their
foree if repeated by one who is personally interested in the mat-
ter. My only sentiment on the subject is, that if you do en-
trust us with the responsible office of a Distﬁe?ﬁagiamte or
of a Sessions Judge, do not cripple us in our powers. The
question affects seriously the efficiency of Distriet administra-
tion ; and I make bold te trust that the expediency of a change
in the law cannot but be recqgnised if the matter be put before
the Council in its present true light.

Since the passing of Act X of 1872, however, the consti-
tution of the Civil Service has undergone an important change,
with reference to which a few wo&ds needsbe said. Under a re-
cent measure of Government, Natives of India have been ap-
pointed to the Covenanted Civil Service under a system of nomin-
ation, and without the test of .any competitive examination or
a compulsory journey to England. This fact somewhat alters
the aspect of the question discussed in the Council in 41872,
and under existing circumstances, stronger objections would
probably be raised against any proposal to  extend gen-
erally the eriminal jurisdiction over European*British subjects,
to all Native members of the (Govenanted Civil Service. I
wonld therefore venture to make a suggestion which would
pro%a.bly‘meet the urgent requirements of the case, at the
same time that it would obviate all reasonable objections, and
command a general assent. I would propose that the exten-
sion of jurisdition over European British subjects be limited to
Natives of the country holding the office of a Magistrate of {he
district, or of a Sessions Judge.

\ The 80th January 1882.

B. L. GUPTA.

Eatracts from speeches of the Members of the Legislative Council

upon an amendment proposed by the Hon'ble Mr. Ellis to Sections

72, 76, and 77 of the Bill for the present Oriminal Procedure

Code (Act X of 1872) at u mieting held on the 16th April 1872

(see “ Supplement to Government of India Gazette” of the
4th May 1872) et
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Tae Hon'sLe Mr. Eruis.—In making the invidious distine-
tion which was now proposed, if we excladed amy Justices of
_ the Peace from the exercise of certain powers, we were really
casting a stigma on the whole educated Native population
of India. He might also urge that there would be considerable
inconvenience in having such a distinction. But he preferred to
put it on the broad ground that, if you had Native Covenanted
Civil Servants, yon ought not to har them from exercising the
powers of a Civil Servant, among which powers is the jurisdic-
tion of a Justice of the Peace over European British subjects~
By Act IT of 1869 Natives might be appointed Justices of the
Peace, and on what gypund, ke would ask, was it proposed to
restrict their powers as Justices of the Peace ?

His Honvour THE LirurENaNT-GoverNor.—The Councﬂ
should adhere to the decision which had been come to by the
passing of Act II of 1869, namely, that a Justice of a Peace must.
be either a European British subject or a Covenanted Civil Ser- -
vant. To re-open that question and to limit the powers that
might be exercised by any Justices who were Covenanted Clivil

. Servants, appeared to His Honour to be somewhat invidious,
and would be, as it were, setting themselves against the policy
hitherto pursued. Viewing the matter in that light, he should
be inelined to vote for the motion before the Council.

His Excernnuency ?HE CoMMANDER-IN-CHTEF said that the ‘
Native members of the Covenanted Civil Service ha.ving been to
Europe, baving become acquainted with the European feel-
ings, ideas and cuttoms, and having qualified themselves to
‘take their places with the European members of the Civil Ser-
wice, His Excerrexcy would frankly accept them as real mem-
‘bers of the Covenanted Civil Service, and allow them to ex-
ercise all the functions which the European members ex-
ercised.

His Excerrexcy the PresrpENT said that his vote would be
given in conformity with the opimion which had been expressed
by Hig Exceriescy the CoMMANDER-IN-CHIEF. His Excer-
rexcy thought that the restriction would embody a stigma on
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 the Native commumty in general. It was eqmva.lentio sta.tmg
that under no circumstances, as far as the administration of Tho T
law was concerned, could the Native attain to that @¥aree of
partiality and courage which would justify the Government in
reposing in his bands the powers of trying European Brltxsh
subjects.
He thought that by the restriction we in effest taid' tb. Ahe
Européan :—* You are not to Le tried in the mofussil by the
agency by which you are tried in the High Court and in the
Courts of the Magistrates in the Presidency towns, with the .
general approval and sanction of the European and Native
_communities.”” It was saying in‘®ffect that the Native who had
“attained to the position of a Sessions Judge, was not competent
to try a European British subject, but that he might try him
when he bacame a Judge of the High Court and sat beside a
European Judge. His Excerrexcy could not but help thinking
- that there was practically no greater disparity in permitting
these Native Civil Servants to try a European British subject,
than in permitting Native Justices in the Presidency towns to
try him. There appeared to His ExcEnnescy to be no such
broad distinction whatever between the conditions of the society
and of public opinion in this respect between the Presidency
" towns and the mofussil. There were now a great number of
public-spirited men, and a great deal of public spirit all
over the provinces. Communications by rail, the disse'mina..-
tion of newspapers both in English and the Vernacular, and &,
great variety of other circumstances had destroyed that disa \
tinetion which formerly existed between the Presidency towns
and’ the mofussil. His Excellency did not himself consider
that there was the slightest possibility that in the rare case of
a Civil and Sessions Judge trying a European British nublect‘. '
in the mofussil there would be an abuse of justice.
: The Hox’srLe Mgr. Ervnis,—But he desired to add his testi. =
mony to the efficiency with which Native Magistrates had per-
formed their duties in the Presidency towns, in the adminis. -
tration of justice to both Kuropean and Natives, and he had
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no hesitation in saying that they had performed their duties with
as much credit and efficiency as the European Magistrates.
And if thé& had done that, he saw no reason why Natives in -
the position of Covenanted Civil Servants or Sessions Judges
should not be equally competent to administer justice to the
Europea.n in the mofussil. His hon’ble friend, Mr. Stephen,
had remarked that in this matter we were not to consult the
feelings of the Judge, but of those who were to be subjected

to the jlirisdiction.’ In_ answer to' that Mr. Ellis would say
that he saw no reason why that which did not burt the feelings
of Buropeans in the Presidency towns should hurt in the
mofussil,

His Hoxour taE IREUTENENT-GOVERNOR.—After consider-
ation, and having listened to the arguments, and given due
weight to the weighty considerations which His Excellency the
President had placed before the Council, His Honour was pre-
pared to vote in favour of the very limited change which was
proposed by the amendment. ‘

The Honsre Sir Ricmarp Temrrr,—Hethought that the
inference was undeniable that if the Natives were eligible to
all the great offices of the administration, it seemed improper
and unreasonable to say that they should not sit as Judges
over Europeans in the mofussil for offences of the trivial nature
over which it was proposed to give Justices of the Peace cogni-

- zance. After what had fallen from Hon’ble Members, he felt
that he onght not to give a silent vote on the subject. He
would vote in favour of the amendment of his hon’ble colleague,
Mr. Ellis.

The question being put, the Council divided—

; Ayes, o Noes.
‘His Excellency the President. | Hon'ble Mr. Strachey.

His Honour the Lievtenant-Gover- | Hon’ble Mr. Stephen.

S ) SR s Major-General the Hon'ble H, W.
His Excellency the Commander-in Niorman. T
Chief. © _ Hon’ble Mr. Inglis.

Hon’ble Sir R. Temple, Hon’ble Mr, Robinson,
~ Hon’ble Mr. Ellis. Hop’ble Mr, Chapman.,
. i Hon’ble Mr, Stewart.
- 8o the amendment was negatived, 5 2



