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THIS reprint of the Literature' on the subject 
of the Bill to amend, the Civil Procedu e Code b~ 
been undertaken to Ratisfy ~he generally' ex.pressed. 
demand of the European Public in India. The 
tracts (brought up to March 9) are froDl the Lo don 
Time" and from the Englishman, Times of L1H.in.a~;·.·, 

.Jlo,dra8 Mail, 0 ,Oivil and Mil,'''' n ... ;" rtt 

Gazette, and Indian lJaily ' News, repre enting 
European opinion in Bengal, Bomhay, Madras, 
th N ... W. Provinccs, and the Panjab. Full 
reports also are given of the public ~ 
in tIle Town'Ilall, Calcutta, the official proCOOt • 
including the deb~te ip. Council on March 9, 
nected with the Bill, and reports of other 
meetings held in different parts of India to 
test against the Bill. References to the debates 
in Council in respect of the Criminal Procedure 
Bill, 1872, have been so frequent during tltl present 
controversy that it has been thought advisable to 
include proceedings in Council in'connectiop with 
the former mCSbure. A short history of th~ 
criminal jurisdiction over European British sub­
jects will be found in the Introductory Chapter. 
Letters from BRtTAN¥ICUS, published in the :sng­
UBhmtm subsequent ~ March 9, which have ~ 
attracting much attention, have been adUed in the 
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INTRODUCTION.-
• 

By the existing law for the admin.istration of criminal jus~ 
tice in British India European British subjects charged with 
the commission, without the local limits of jurisdiction of the 
High Courts of Judicature of 'Bengal, Madra.s, Bombay and 
Allaba.bad, and of the Cbief Court of Judicature of the Punjab, 
of offenceR against the criminal law, are entitled to be tried on 
such charges in the above-named High Courts or Chief Court, 
in cas~ .. of offences ~ish~e wit,h death or trausportation for 
life, ~a.nd by EurQpeun lu<1ges aDd M.agistrates in case of 

or offences not so punishable, with the proviso that, should su::h. 
cases require a sentene~ of more than one year's imprisonment 
from a Judge OF three months from a Magistrate" they a.re 

• to be Bent for trial to the High Com;t.. 
The right of-British accused persons in India. to De tried 

by Judges being themselves lJuropean British Bubject's iltDot ~f 
recent introduction, but coeval with the estublishment in this 
country of British Courts of Criminal Judicatur~. Crimina.l 
jurisdictiofi over all persons subject to their rule was conferred 
"Iy the Charters of 1661 and 1669 on the Governors and Councils 
of M.adras, Ben~al, and Bombay, who were constituted Courts of 
Oyer and Terminer, and the limits of whose jurisdiction were 
defined by the Charters of 1726 and 1753.The jurisdicti\m ofthe 
Governors' Courts was transferrea in Bengal to the Supreme 
Court at, Fod Willi!Lm, estfLblished in 1774 under Statute 13,Ge~_ 
111. c. 63, with criminal jurisfliction over all British. subjects i'o. 
Bengal, Behar and Oriss~, and in M.adras and Bombay to the 
Rocordel1s' C.ourts established in those towns in 1797 under 
SLlttute 37, Geo. II l. c. 142, with criminal jurisdiction over all 
British subjects re iding within the factories subject to, or de­
pendent upon, the ' GO~l'DmellLs of tho e Provinces. The luI; 

• The histol'Y of the oriminal jurisdiotion ovor .EuMpea.n }lritish 8uhjl'cta 
in In(llt\ is t~ken,fl'OUl the prolJoaod Potition to the Housol! of l'lI.rli ruent. • • 
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"'1~!DlentiOlllea Courts ,,:ore themsebes J:eplac d by tho Supreme 
cstabulShe4 a.t Madras in 1801, and at Bom bay in LOl~;>&<L ...... .J 

EIP-!:,ID<ler the Statutes 39 and 40. Geo. Ill, c. 79, and 41 Geo. IV. 
c. 71 rt:lspectively, with a similar criminal jurisdiction aS1'egards , . 
Europeal'l British subjects to that theretofore exercised by the 
Recorder's Court. 

The criminal jurisdiction over British subjects of 
'these several Courts, whose Judges were themselves British 
IlUbjects, was extended by · various enactments to the ne'" 
territories acquired from time to time by the Eaat India. 
Compa.ny. • 

The Charter of 1726 and the Acts and Charters under which 
the Supreme Courts were crellted, constituted the Governors and 
Councils of Madras, Bengal, and Bay, e Governor-qeneral 
and the members of ~is Council, and the Judges of the · 
Supreme Courts, Justi~es of the Peace j but, as these provisions 
wt:v:.e 'found insufficient for the due administration of justice, 
80 fa} as related to offences committed by British European 
subjects at a distance from the Presidency towns, in orde to • 
facilitate the commitment of such offenders for trial, the Statuto 
83 Geo. 111. c. 52 empowered the Governor-General in Council 
to appoint Justices of the Peace from the Covenanted Servants 
of the East India Company, or other Bntish inhabitant8, to .ac~ 
withIn the Provinces and Presidencies of Bengal, Madras, 
and Bombay, and places subordillate thereto j a.nd a 
later Statute 47 Geo. III. c. 68, conferred on the Governors 
in Council of Madras and Bombay similar powers within 
their respective Presidencies in supersession, to tl1at ~xtent, 
of tbe abovementioned powers of the Governor.Genera} 
in Council, but with the like restlictions as ' to the 
penons who might be appointed tl) act as Justices of the 
Peace outside the Presidency towns. The powers thus .confer­
red ha.ve been confirmed and extended to the Local Govern­
ments established in 1 ndia since the date of these Statutes by 
l'I\T10US Acts of the India~ Legjsl~ture, ~he last of which, being 
the e'listing Code of Oriminal Procedure passed on the Gth 
dllJ of Ml~rch 18,82, came into force on the 1st of January of the 

o 
eo 



proscnt year. ~vl:lri one of thelle Acts prescribed that onl,. 
.Eufope8on British subjects shouM' be appointed Justices ofthe 
Pelwe outllide tbe Presidency towns. Native members 'of the 
Oovenanted Civil Service have, it is true, been a.ppointed Jns~ices 
of tho Peace in pnrsuance of powers 'snpposed . to be given by 
Act 11 of 1869, but snch appointments, it is urged, a.re entirely 
contrary to the spirit and in violation of th~ express language 
of that Act, identical in this respect with tIle words of the 
Stat,utes above-mentioned, and which clearly indicates that the 
Civil Servants appointed 'thereunder shall themselves be 
British inhabitants. Down to the 6th of March 1882, there­
fore, the Indian Legislature fully recognised the inexperuency 
-to use no BtrOD!~er ~ress'on-of c<:>nferring on natives 
outside . the Presidency towns even so ~mited a jurisdic-

, , tjOil. as that of committing European British subjects 
for trial. In the Presidency . town, where such powers· are 
exercised under the direct supervision of the British Govern~ 

ent and ~he watchful control of a large 'European community 
wh~re tbe Supreme Conrt was a Cri~inal Court of Qyer and: 
Terminer, and where immediate redt·css for a wrongful commit­
ment is obtainable, the s80me necessity for special tribunals for 
Europeans did not exist, and accordingly the Statutes 2 and 3, 
Will. IV. c. 71 authorised the appointment, as Justices of the 
Pcace for such towns', of any persons resident within the Com­
pa.nV's territories without distinction of races. Considerations 
of a. similar chara.cter appear to have prevailed in the -()cc8.sion. 
al appointment by the Government of natives of India to the 
Magi tracy of the Presidency towns. 

The criminal j . iction of the Supreme Courts over 
European British subjects was transferred to the High Courts 
established at Calcutta, Madras and Bombay in 18G2, and at 
AgrA. in 1865, undur the Statutes 24 and 25 Vic. c. 104 and 
28 Vic. c. 15, and, as rega ds the Punja.b, to the Uhief Court of 
thn.t Pl'ovince, cren.ted by Act IV of 1866 of the Supr me Coun­
cil. U uder Act XXI of 186.3 oJ, Recorder's Court was established 
at nangoon wiLh cl'imil,'l lJ.l jurisiction over European British 
subjcl't 10 British Burma.h in respect of a.ll offcy.c s not 
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r IV J 
punishable with death, jurisdiction in th'e caso of ca.pital 
offenees being reserved to the Calcutta High CGurt. ' The -only 
statutory ' qualification for the Recorder's Offic~ is that tbe 
Judgll must be a"Barrister of not less than five years' standing. 
It must be remembered, however, that, when His Act was 
passed, there was no native Barril>ter in Indl , and no. n'ative, 
as a matter of fad, has ever .been appointed Recorder, and 
it is submitted that it was not ill the contemplation of 
the Legislature that such an appointment ever could be made, 
and that, therefore, no speci~l provision was deemed neces­
,8ary, and it is generally recognised that it would be highly­
inexpedient to make such an appointment. 

The exclusive criminal juIbdict~ over British subjects 
of the Courts established by Royal Charter continued till 1812; 
when the Statute 53 Geo. III. c. 155 empowered Zillah 
Magistrates (who were Justices of the Peace and therefore 
Europeans) to try Br~tish sUbject's for petty assaults or injuries 
accompanied with force committed on natives at a dist8Jlee 
from the Presidency towns, and to punish such 'Offenders 
l,y fine not exceeding Re. 500, or, in default of payment of the 
fine, by simple imprisonment for a period llotexceeding two, 
months. The criminal jurisdiclion . of the Company's Courts 

• over EuropeaL British subjects outside the Presi~e&y 'towns 

was never further extended, 

The Criminal Procedure Code of 1861 (Act XXV of 1861) 
was pass('d, leaving criminal jurisdiction over European British 
sub;ects practically as it was before. 

On the 17th December 1870, a Bill to consolida.te a <l amend 
the law relating to the Procedure of Criminal Courts Jf Judica. 
ture not established by Royal Charter was. introduced into the 
Legislative Council of, India by Sir J, F. Stephen, then Legal 
Mem ber of Council, and was referred to a Select Committee. 

,This Bill, as originally framed, did not touch the jurisdiction of 
the Charoo1' Co 1'ts, On the 16th of December 1871 Mr. Step.hen 
informed the Council that" the Segect Committee had l'eceivcd 
it lat'ge numherof opinions from the Local Governments ;1n<1 PC"'. 
l:J.ous cqMocted with tho administratiC'n of jnstice ill refonlllce to 
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tbe Bill, and amongqt otbel'S they had received a'roost important 
a.p~r from the Government of Bengal. Tbat paper contained u. 

suggestion that European Briti b sUbjoct.s should· be ron,do to t). 

great r degt'ee amenl1ulo to the ordinl1ry Criminal Courbs of th 
country." A reference to ilhe pl1per'" allnded to shows that the 
Bengal Government advocated such an extension of jurlsdic-' 
tiOD to the Mofussil Courts on the express ground that these 
Oourts were pruided over by Briti~h office1's. 

The history of the" compromise" arrived at on the pro­
posal of the Government to extend to Mofassil Courts cri min A.I 
jurisdiction over European British subjects is fully given by 
he Hon'ble 'Mr. Evans in his speech at the meeting of the 
Go'Vernor General's Co ncil h d on March 9. 

The following is a summary of the portion of his speech 
which relates to tbat compromise. 

The Hon'ble Mr. Evans' said :-In 1871, a revised Crimi­
nal Procedure' Code was being prepared by Sir J. F. Stephen. 
JIe was in Calcutta at the time, and hew both Sir J. P. 
Stephen and Mr. Stewart, and, speaking from memory, 
without any notes o~ what passed, he would give the 
Council bis impression of the state of things thnt led to 
the settlement of 18:'2. 'l'be influx of a poorer class 0 I 

Euro:p~ans from England and Australia llad rendered it art 1 

inconvenience to s~nd the all for trial to tbe Rig" Y 
tlC­

Cvurt in Calcutta for petty offences. The moderate and 
sensible men among the EUl'opean British :i.ubjects fully re­
cognised the necessity for giving some jurisdiction to some 
1I10fu sil Courts, and the Govtlrnment pr ssed urgently for it. 

The amonnt of jurisdiction proposed to be given to the 
Mofussil Courts over Europea4 British subjects was thre8 
month • imprisonment to be inflicted hy a Magistrate's Conrt, 
and one year to be inflicted by a S~ssions Court. 

The uropean British subjects could not sucoessfully 
object to the jurisdiction of the Sessions Judge, provided he 
wns a Eur opean, as his d.:tties were purely judicial. :Hut they 
could well object to the jurisdiction of the Magistrates' Co~rt9J 

Supplemon to GaRette of India, Dec. 23, 1871 p. 16SS:--~ --;--
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for the rell.Son touched on by Sir James Colville in j .'57" tb2.t 
ill t.he combination, "of execuLive and judicia] functions in t,he 
IIILme pOUOD. Tile Magistrate was head of his dis Hct, had, to 
keep the 'pea.ce, to see that cr:ime and lawlessnesR WI,l.S detecwd 
and put down, to hold secret inquiries, to act as pl'a.:ltical , hea.d 
of the police, 1.,0 decide on ordm'iug pl'osecu IOns to he insti. 
tuted, and then, when bis mind had· been tboroughly saturl.\ted 
and biased by the result of secret inquiries and police reports, 
to try the accused. 

Further, Sir J. F. Stephen was very anxious to introduce by 
his ~ew Code summary trials, as in Petty Sessions in England, 
in which there shonld be no "regul!!.r record of evidence, save 
sDch preci~ of it as the Magistra~igh.Yecord in his judgment. 

Sir J. F. Stephen justly feared a strong onslaught by th(~ 
European British subjects on Magistrates' justice. He knew, 
a.ni all knew that tha finances of India .could not afl'ol'd the 
severa.nce of the executive and judicial functions of Magistrates, 
which the interests of justice loudly called for. 

The European British subjects were' likewise entitled to 
object to summary trial without a proper record of the evidence, 
as tending to nullify 10 practice the much .prized right of appeal 
to the High Court in all cases, which th~y • possessed and stilI 

.. \')osse8s. 
But there was, furtber, the danger, nay the certail?ty, of" Ii 

.. ,,1'~ flogitation by tbe European British subjects against being 
subjected tv ~ue ~pi.Ulinal jurisdiction of Natives in the Mofus.r' 
siI. Any proposal tn do L~is would (it was well knewn) revive 
the fire of race hatred and the memori~s of the Mutiny, 'Vhich 
had. been waning and dVing out slowly, and do much to interrupt 
cordial relations between Natives a.nd Europeans, and between 
tlie European community and the Go"'ernm('nt of India. 

Sir J. F. ~tephen was quite willin~ to conceder that Euro- ~ 

pea.n British subjects should not be tried by the ordinarr Native 
:Deputy Magistrates, and in this all responsible Governrp.ellt 
officials agreed with him, and still a~ree. But Natives had 
begun to enter the Covenanted Civil Service, and thE' Europe"an 
.l." Uc l 1 

• Prt.~. ;I;~';d in the Legillative COUlicil of India.. Vol. IU p. 143. 
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[ VII ] 

British 'subjects uLt~rly objected. to entrust their personal liberty 
to Natives, whether covenanted o~ uncovenanted. ' 

'l'bis was toe probl.m which Sir. J. F. Stephen. a.nd Sir John 
Strachey, and the other experienced men who made 'the settle­
ment of 1872, had to decide-" Was it. worth whilo, for 
the sake oJ asserting the principle Iftf principle it be) 
tha.t all Covenanted Civilians ' should be empowered to try· 
Europeans as soon as they became full-power Magi~trates, to 
risk explosion which would Ine'lOitably have ensued, and, and 
which would have done incalcula.ble mischief. Bearing in 
mind that it was admittedly impossible, and politically danger­
ous, to carry out in its integrity, in the Mofussil, the broad 
principle that no man ould exempted from the jurisdic­
tion of any Ctiminal Court by reason of birth or descent; and 
further, bearing in mind that everyone connected with 
Government was agreed that it was neccssary to sanction 
iii similar anomaly in the case of Uncovenanted Magis­
trat , a;nd to enact, in effect that full power U ncon­
vented Magistrates, who were Europeans, might try the 
European British subjects, but that the Uncovenanted Magis­
trates, who were not EUl'OpeJlOs, should not have that pllwer, 
the strong practic~l intellects of SirJ. F. Stephen and Sir John 
Strachey perceived that, to risk such evils to avoid this petty 
a.nomaly, which caused no practical inconvenience, after sanc­
tioning so many departures from the only broad principle which 
could be appealed tv, would indeed be to strain at a gnat after 
swa.llowing many camels. They knew also the strong practical 
objections which exist to entrusting this jurisdiction to Na~ives. 

Accordingly, thq informally proposed to the European 
community, through the non-official members, that, if they 
would consent to submit to the jurisdiction of the Magistrates' 
Oourts and to the summary trials without opposition, they 
(Sir J. F. Stephen, Sir J. Strachey and others) would 
a.gree that no Natives, not even Covenanted Civilia.ns, should • ha.ve power to try European Brilish subjects. The Europea.n 
community, to whom t e proposals were informally' made, 
assented, and the arranp ent was embodied in the l' port 
and resolution of tH~ ect Committee. " • 
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This arrangement was comE' to, so far as he remembered 
during the interregnum between the lamen ad death of Lord 
Mayo' a.nd tQe arrival of Lord Napier of Mllrchi8tou~, when 
Sir J. Strachey, as senior member ,,£ the Council, practically 
officiated a8 Vicer0Yc and it had Sir J, Strachey'8 fullest appr()-
bation, as appears b is remarks in the debate 0 1872. 

It was a wise, a statesmaillike compromise, and he felt 
well assured that the present Governmcnt of India, had they 
had the least idea of the lamentable results that would ar' 8e 

from endeavouring to upset it, would nevel have brought in 
this unfortuna.te Bill, 

The debate of 1872 had been entirely misunderstood by Mr. 
llbert in his speech introducing the Bill and Mr, llbert had un­
consciously misrepresented the a ltude of Sir J, B. Stepllen a.nd 
Sir J. Strachey in that debate. 

All the opponents of the compromise in that debate admitted 
the principle,that only Natives who hail. become Europeanised in 
thought, n.nd thoroughly acquainted with European mannell3 and 
custom_, could be permitted to try Europeans. So that a great 
portion of tho proposals in the present Bill were directly opposed 
to the opinions of the eminent authorities who were appealed 
to, a.nd relied on in support of it, < In particular, so much of 
the presE'nt mea.uro as provided that all Sessions Judges, 
whether Covenanted Civilians or not, should try European 
.British subjects, was opposed to all authority. 

SUQordinate Judges from the Uncovenanted Service were 
now being promoted for their IE-gal ability and aptitude in try­
ingeivil cases to be Sessions Judges. Manv of them were men 
of high caste, satura.ted with caste prejudice, a.nd had never beta 
brought into socia.l contact with Europeans, and were tota.lly 
ignorant of their manners, customs and habits of thought. 
'Ihis was also the case with the Natives now eing admitted 

, into the Covena.nted Service under the new statutory rule. 
witbou' competition and without going to England. 

, The Commander-ino-Chief, In that debate in 1872, although 
he advocated the a.dmission of Europanised Native members 

* .-91-t he Coven~nted Service, yet was ( .ltogether opposed to the 
tr;al of EuropeanS- by the Magistrates l \'o?rts in the Mofu8si1, 



and had moved a.n a.mendmilnt to confine the ju.risdiction over 
European British oSubj.tlcts to t40 Sess'ions Courts, as suggested 
in 1857 by Sir A Buller.-

Tbe .silence of Mr. Stewart, the non-offillial member,.during 
the debate on th6 compromise, was dlie to a desire not to 83,J 

things 'which are best left unsaid unless tJ1ere is necessity, and 
to the assUI:ance of . Sir J. f. Stephen'that a majority of the 
Council would stand by the compromise, and it was, 11e believed, 
the effect of the compromi e that led Mr. Stewart to. go 
a.gainst the Commander-in-Chief in dJe division on the subse. 
quent amendment. 

He made these observations, as they were necessary to a 
• Mrrect undertanding of the nature of the settlement of 1872 
now sough~ to be re ene e did not put forward that coIri­
promise as anything legally or morally binding on the present 
Government; but he thought it was hard on the European 
British s~bjects to take away by a separate A'ct, tha.t con­
ce sion by which their acquiesc'lnce in many of the provisions 
of Lhe Code had been obtained, le[1ving in the Code provision 
and powers which they were not prepared to elltrust to any 
Native Magistrate in the Mofusail. 

The power to direct _prosecutions on sLlspicion and thOD 
try the c~se summarily, without record of evidence and without 
(in a large class of cftses) any right in the accused to cross. 
examine after charge framod, unless the witnesses happenea to • 
be present in Court, were instances of powers which European 
British. subjects were not prepared to entrust into the hands 
of Natives. 

\ 

He hoped it was not likely that any Loca.l Gov,ernment 
would be so indiscreet as to appoint a Native Magistrate to any 
dIstrict where Europeans were strong and numerous (a faot, if 
he was right, which went to show how useless the Bill was) ; 
but these power" in the hands of Natives would render the 
position of tile lonely pioneers of European enterprise in remote 
places untenable and unsar. . . 

• -It 11. ·Prooeedini8 of the Legillativo Counoil of India, Vol III. p: 130 • .... 



CRIMINAL PROCEDURE BILL 
1872 . 

• . . 
Abstract oj the P?'oceedings of the Oouncil of the Governor General 

of India assembled for the 'U?'Pose of making Laws and Regu­
lations under the provisions of . the Act of Parliament 24 &: 25 
Vic., cap. 67. 

• 
The O>uncil met at overnment House on Tuesday, the 30th ') 

Janu :ry 1872 . 

• 
PR ESENT: 

ThA ' Hon'ble J ohn Strachey, 
enior Mem1.!6l' of the Coun­

cil of the Governor General 
of India) prB$iding. 

His Honour the Lieutena.nt 
Governor of Bengal. 

Th Hon'ble Sir Richard 
T mple, K. c. S. I. 

The Hon'ble J. J<'itzjames 
Stephen, Q. c. 

MfLjor General the Hon'ble H. 
W. Norman, c.:p. 

Tho lion'ble J. F'. D. Inglis. 
The Hon'ble W. ;Robinson, C.S.I. 
The Hon'ble F. S. Chapman. 
The Hon'ble R. Stewart. 
The Hon'ble J.lt Bullen Smith. 
The !Ion'ble F. R. Cockerell. 

ATHS AND DECLARATIONS AQT AMENDMENT BILL 

• 
CRIMINAL PROCEDURE BILL. 

The Hon'ble R. STEPlIl1N also presented the preliminary 
report of the Sel t Committee on the Bill for regulating 
tlle Procodure of the Couda of Criminal Judicature not 
c tablhlhea by Royal Oharter. H' need not remind the 
Council of the circums ncas connected. with the init'0'1uction 
of this Bill, anu of the course hich was ta.ken when it was 
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introduced. The Committee. had received, as MR. STllPHEN 

had mentioned on 0. former occasion, a strong recommendation 
from more LocM Government. than one, including that of 
Bengal, that the existing state of things with regard to the 
jurisdiction over European British subjects snouJQ. be a.'I.tered. 
These recommendatiO"lls had been carefully considered, and the 
Committee had arrived at the conclusion that the time had 
come when the law on this subject "might properly be altered, 
and they had prepared a. preliminary report for the purpose of 
givin~ the wid t publicity to their views in order tht the 
matter might receive full considera.tion by ~he public before the . 
amended Bill was prepared and brought up before the Council 
for consideration with the vi~w 0 s beiOg passeq into law. The 
Committee wished to secure the fullest possible discll ion, at 
the earliest possible pel'iod, 0 the substantive cbanges which it 
was proposeQ. to make in the law. In a Bill of BO large an extent, 
there mu t of course be a largo number of administcativ0 
cbanges in wh~ch the Committee must actior themselves, 11nd on 
which it would be idle to consult the J!uulic at large. But with 
r egard to general questions of broad principle, he thought 
it was very desimble that the public should oo.ve every oppor­
tunity of giving expression to their views. He proposed there­
fore to state now what the Committe9 recommended on the 
subject he bad mentioned; and on one or two others of consi. 
derable impOl"tanc 1 t was not proposed to pass this Bill 
until the end of March; he boped that the early opportunity 
which wa.s • kcn of giving publicity to the conc uaians to rVhich 
the Oommittee hq,d come, would be ufficient to afford amp e 
time for the full t di"cussion of them by the public. 

The Committee recommended with regard to jurisdiction 
over Europeall British subjects :-

"(1.) That a full-power Magi8trat > being a Justice of the Peace~ 
and being, in the case of M OfUS8il Magistrat.o8, a European Britieh sub­
ject, shoula be empowered l to try ~uropean British eubjects for such 
offences as would be adequately punished by threo months' imprison. 
mentand a:fino of rupees 1,000. 

~m. STEPllEN. 
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"(2.) That a Sessions Judge, beIng" European British subject, 
hould be empowered to pass a entence on Ellropea.n ritish subjec~ of 

on year, or fine; and that, if the European British a~bj ct pleads 
uilty or accepts th Sessions J udg '8 juri.diction the Court may pass 

any sentence which is provided by law for th otIenctl in question. 
"(3.) That a European British s.ubjoct convicted by a Justice of 

the Pcace or Magi trate, should have a right of appeal, either to the 
Court- of Session, or High Court, at his option. 

"(4.) That in every case in whioh a ]:uropoa.n is in custody. ho ma.y 
o.pl'ly to a High Court for a writ of habeas corpus, a.nd the High Court: 
ahall thereupon examine the legality of his confinement and pass uch 
order as it thinks fit ." 

'MR. STEPHEN . did D{)t . sh t nt r at length into the 1'ea9 ns 
bieh ad led the Committee te, these conclusions.. e might, 

however, Slty that an early amendment of the law in the way of 
a 1'ea.sonable extension of the criminal jurisdiction over Euro. 
pans seemed to him absolutely necessary. As tbe law tood, a • British subject Clould not be criminally punish.ed by any 
tribunal otber than the High UourLs-a procedure whi~h in. 
volved an immense deal of trouble and expens ~- xccpt in a. 
limited class of cases, such as p tty assults and the Hke, by fine 
extending to rupees 200, a.nd, on non.payment of the fine-, by 
im risonment extending to two month. He could ~ol1 undel" 
stand bo\ sucb a state of tbings came to exist. In former 
t imes, almost all tbe Europeans in the country held official 
positions, and would b liable to be punished by removal from 
their offices for an misconduct on their part, which was a con. 
sider bIe guarantee for tb ir g00d conduct. The only oth r 
European residents were military mElD, whl), f cours ,wer u b· 
jecl to military tribunal and military discipline. But tb number 
of European now to be found in India bad very largely increas· 
ed, a.n.d th ir po itioll in lile was, ry different from wbat it was 
beforo. The decree in which they were subject to Government 
control, either as military men or! rsonl!'n officia1 emplQY, was 

- weakened: and there was much . larger number ()f men oye 

MR. STEPITEN. 
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whom the Government bad ~o hold whatever. It appeared t<> 
him, tbeIefQre, . that evllry one would agree that the old state of 
tbe la.w was unsuitable to the state of things 110W exi ting a.nd 
that the only qu~tion as to which there could e any differ· 
ence of opinion was the degree to which the criminal jUl'isdic­
tion over Briti h sub;ects should be extended: it was a matter 
in whish no absolute line could be drawn; but a sort of lough 
analogy might be found in the jurisdiction of.M agistrates and 
Courts of Quarter Session in England. The extent to which 
juri diction was proposed to be given over EUrI.)opea B in the 
Moiussil was, in the case of conviction by a Justice of tbe Peace, 
imprisonment for three month whic aking the imprisonment 
of a European in lndia. as being twice as severe a puni hment 
a.s his imprisonment in England, would be equal to imprison­
ment for six months in England. A Court of Session wa~ 
empowered to pass a sentence of imprisonment for one year, 
which woul4 conespond to two years' imprisonment in b~gland. 

ince the passing of the Consolidation Acts of 1861, two years' 
imprisonment was in almost every case the ~reatest extent to­
wbich a person could be impri oned in England. Therefore, 
wha.t the Committee proposed might be said broadly anu rough­
ly to consist in subjecting Europeans ill India to such punish­
ments at the hands of the ordinary Courts as could be inflicted, 
on them at home by Magistrates in peLty or quarter Sessions. 

With regard to that portion of the resolution of t.he COlD­
mittee w~ich related to writs of halJea8 corpus, what the COIU­
nittee proposed wasto render a matter certain which was llOW 

attended with considerable ~onbt and uncertainty. 
There was another important subject up0n which. the Com. 

mitt~e had come to the following resolution ;-
"RJlSOLUTION 2.-We think that the prJvisioDS of the Code ought 

to be extended to proceedings in the Presidency towns, but not 10 as to 
vary the procedur now in force in trials by jury in the Presidency 
towns. We are not, however, as ~et in a position to say whether this 
can .bo more conveniently done in the , pre.aent Bill or in .n lepe.rate 
meo.suro." 

M..R,. STlt,PHDN. 
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The grounds I)f this recommendation were sufficiently ob­
vious. There was an obvious importance in 4aving one sy&tem 
in force throughout the whole coulltry, and though the English 
sJstem was no doubt originally bettt}r than the Indian system 
he thought that the Indian system was now the better of 
the two. They. , not propolle, as at present ad vised, ~o inter­
fere with the procedure ill trials by jury in the Presidency 
towns. The conditions which r~ttdf)red trials by jury desirable 
did exist to a considerable extent. in such towns: they had in 
fact been in existence in Calcutta lor he did not exactly know 
how long, but he believed for a hundred years and more, and 
in Madras and Bom a for a very considerable time. But set­
ting aside the procedure as 0 trials by jury, if the other parts 
of the Code of Criminal Procedure were examined, there would 
be found very little rea.son why a. similar procedure should not 
be observed in all Courts. When a crime was committed, th~ 

() nder would be arrested with or without a warrant according 
to the nature of the offiluce. H e roust be taken' before 11 Magis­
trat,(l who mus t commit kim for trial before the Court of Session 
or the High Court; he would be tried, and if co~victed, Bonte-nce 
,!ould be passed. 'Ihese ;ere the steps to be obsel'ved under 
the Criminal Procedure Code, and it appeared to MR. STEPHEN 

that there was no good rea,son why there should be one system 
in one part o~ the country and another system in ' another part 
of the cry. The IBat.ter would require to be very carefully 
considered in order that no mista,kes should be mdode, and it 
might be found advisable to deal wit!l the subject in a separate 
meaSl1re. 

, . 
'Ihe third resolution had referen'tl to a questivn which was 

referred to the LOC!1I,Governments when this Bill waR intro­
duced ; it was a. question cJnnected with the jury system in the 
Mofussil. The jury system as the Council were aware) waR in­
trouuced by the Criminal Procedure Code passed in 1861. It 
was then felt to be an experiment, because the whole system of 
trial by jury implied 1eb.e exisbenCG of a. state of thiugs Which was 

MIt. S'l'EPIIEN. 
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peculiar to a community of Englishmen, I.' iii people with Eng. 
lish ideas; and if it did succeed it would eucceed in $pite of' 
difficulties pecutiar'to India. The Committee had conlliderabl 
doubts as to the COtllrse which ought to be taken in regatd, to th 
jury slst~m in the M<1fusail, and whether it ought be main­
tained at aU. There was, however .. one point upon whicn hey. 
felt clear. They thought that the Judge, in cascs 'n which ho­
differed from the jury, should have power to refer the case to. 
the COU1't, and tha.t the High C~urt should be empuwered to. 
pass final orders. In trials by jury a. decree of finality attached 
to the verdict which attached to th~ decisions of ~o other tri­
bpnal in the country, and which was entirely opposed to the­
genera.l spirit of the administrat:o f ju lee ill India. If a 
mau was convicted before a Session Judge, he had an appeal to. 
the High Court, where they discussed the whole matter, and if 
ihey thou ht justice had not been done, they would revise the de­
cision. In England this could not be done, aJOd the effect ~s: 

that an irregular. appeal to the Home Secretary, was in practice,. 
allowed, by which the euds of justice were often defeated. Her 
jf a jury convicted, their verdict was absolutely final; and the only: 
remedy available when a man was unjllStly convicted in that way. 
wall a petition. to. the Local Govemment or to the Governor­
General in Council, as the case might bo, far tIle exerciso of the­
prerogative of mercy. That was a power to which MR. STEPIl'EN. 
thought there was the very strongest possible objection. The. 
administration of the law was one thing, and the exceptional 
8 tting aside of the law was quite a different thing. He admitr 
ted that,there might be exceptionaroases where, owing to pecu­
liar circumstances, it would be proper for the Government to 
interfere to mitigate sentences which the Judge was bound to. 
pass. But it appeared to MR. STEPHEN altogether improper that. 
a,mau should be permitted to say" to.e Judge thinks 1 am 
guilty, but I iel~you that I am innocent." Substantially that. 
was an appeal but it was an appeal tal a person "ho ought not t.o. 

Ilccept the appeal; such questions ought to be left to the judi-

MR. STEPIIE 
.,. a 
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, 
'Cial authorities, The info ma.tion before the Committee upon this 
subject, and the experience of the m mbers of the Committ~e led 
strOll ,ly to the conclusion that failures of justice ~esulted from 
till circumstance. 

Such wer the resolutions of the Committee as to ihe three 
points of change in substantiv'e procedure which they recom­
m nded, and they were bronght forward in this way in order to 
give them the very widest publicity ttJat they could bav . 

~ 

INDIAN EVIDENCE BILL. 

• 
The Council adjourned to Tuesday, the 13('h February 

1872. 

CAL CUT T A;") H . S. CUNNINGHA.M, 

J OjJg. Secy. to the Oouncil of the Go"".. 
The 30t7~ January 1872. GonZ. for rnaking Law8 and RegulatioM • 

• 
.. 
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LEGISLATIVE DEPARTMENT. 

WE;, the widersigned, the Mombers of the Select Committee of th 
Oounoil of the Governor (lenoral of India for the purpose of mo.king 
Laws Itnd RegullttionsjOto which the Bill for r lating the Procedure 
of the Courts of Criminal Judicatur~ not established by Royal Cha.rter 
was referred, ha.ve the honour to report that WE' have considered the 
Bill and the papers nlJted in the Appendix and have como to tho follow­
ing resolutions, which we now ubmit in .the form of a preliminary 
report. 

RESOLUTION I.-We are of OpInIOn that the jJlrisd'ction of Ma~is­
trates and Sessions Judges who are Justices of the Peace might with 
advantage b extended in the case of Eut'opean British subjects. 

We recommend- .-

(1). That a full-power Magistrate, being a Justice of the Peac , 
and being, in the cas of Mofussil Magistrates, an European Briti h 
subject, should be empowered to try European British subjects fot' such 
offences as would be adequately punished by thl'ee months illl.1:*lslJu­
ment and a fine of rupees 1,000. 

(2). That a Sessions Judge, being an EUropean British subject, 
should be empowered to pass a sentence on European British subjects 
of one year or fine; and that, if the E"uropean British subject pleads 
guilty or acC3pts the Sessions Judge's jurisdiction, the Court may pas. 
a.ny sentence which is provided by law for the offence in question. 

(8). That an European British subject, convicted by a Justice 
of the Peace or Magistrate. should have right of appeal, either to the 
Oourt of Session, or High Court, at his option. 

l4). That in every case in which an European is 'n custody, he 
may apply to a High Court for a writ of habeas corpus, and tbe 
High Court shall thereupon examine the legality of his confinement 
and pass such order as it thinks fit. 

RESOLUTION 2.- We 'think that the provisions of the Code ought 
to b';) extp.nded to proceedings in the Prllsidency Towns, but not eo as 
to vary the proceduro now in forc~ in trials by jury in the Pteeidency 
'l'ownij. We are not, however, as yet in a position .to say whether this 
can b6 more conveniently done in the present Bill or in a separate 
measure. 

t.. • 

o 
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RESOLUTION S.-We think that if the jury system in the MofussU 
is to be maintained the Judge should in eRBeI in whlobohe diffed from 
the jury. have power to refer the case to the High Court, and th .. t the 
High Court, should be empowered to pa.ss fina.l or~er in the case. 

The 30th January 1872 . 

• 

J. F. STEPHEN. 
G. CAMPBELL. 
;T. STRACHEY. 
J. F. D. INGLIS. 
W. ROBINSON. I 
F. S. CHAPMAN. 
R. STEWART. 
J. R. BULLEN TH. 
F. R. COCKERli:LL. 
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LEGISLATIVE DEPARTMENT • 

• • 
We, the undersiined, the Members of the Select Committee of the­

Council of the Governor.General of India for the purpose of making'" 
Laws and RegulatIons to which the 'Bill 'for regulating tue procedure of' 
the Courts of Criminal Judicature not established by Royal Chartev was 
referred have, in addition to the papers enumerated in our preliminary 
report of the 30th Jauuary last, <!onsidered the papers margninally not­
ed,. and beg to make the following recommendations: 

2. With regard to European Britie.h subjects, we have. except 
in one particular, maintained the. arrang"ments proposed in t he first 
resolution of our preliminary ' re rt. ~ recommenJ (a) that a 
Magistrate of the first class, who is a European British subject and !Ii 

Justice of the Peaco, shall have power to try European British subjects 
for offencos of tho class usually tried by Magistrates, anJ, on con victiOI! 
to pass any sentence warranted by law, not exceeding three months~ 
imprisonment and one thousand rupees fine. • 

(b) That a Sessions Judgo, wh'o is a European British subject. 
may try European British subjects for offences which are not punish­
able with death or transportatian for l~fe, lI,Ild which can, in his opinion. 
be adequately punished with a sentence of one year's imprisonment and 
fino. In case the Sessions Judge considers that such punishments are 
inadeq uate, he will transfer the case for disposal to the High Court. 

S. In trials of European British subjects before a Sessions Court, 
the Judge will follow his ordinary procedure, fl.nd the trial will be either 
with assessors or by jury. Not less than half the assesssors or jurors, 
as "he case IDay be, are to be European British subjeots. To ohtam this 
nUIllo'!;)er we have allowed the Judge to summon persons who oould. in 
other trials. claim exemption. 

4. We maintain the proposal referred to in the preliminary report, 
Resolution 1, olause 4, that any European British subject may apply 
to a High Court for an order to bring the applicant bofore it and to 
examine the legality of his imprisonment; and we have empowered the 
High Court to make the necessary inquiries, by affidavit or otherwise 
either before or after the issue of such an order, with a view to ascer. 
taining the state of the case. 

--~~~--------------~---
II Omitted in this P\l,!>li~tion. 

fl 
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5. We consider such an order preferable to the common law writ of 
abells Oorpus on acoount of tbe intricacieij of pr~cednre connected 

with the issue of and. retul'llS to that writ. 
6. We pt'opose, accordingly, that no writs of Habeas Oorpus or 

Mainprise shall be issued beyond the Presidency,.towns. Whether, as 
the law now stands, they can be issued, may be regarded as a moot 
point; but we think the existenc~ ~f such a power would ue unsuited 
to this country. The provisions (If the Penal Code on "Wrongful 
Restraint" appear to us to be quite sIlfiicient protection for person!:.l 
uberty in all common. cases. • 

7. We have cleared up the doubt which has hitherto existed as to 
whether all portions of the Code apply to European British subjects, 
by pt'oviding that, except in respect of the special privileges above 
describEd, and in respec orde undor chapter thil'ty-seven to give 
eecurity in cases of ba.d livelihood, the Criminal Procedure Code shall 
bll applicable to all persons alike. 

8. With rogard to the second Resolution of the preliminary report 
we bave, after communication with the several High Courts, come to the 
eonclusion that it would not be convenient to deal in this Bill with tbe 
procA~re of Police Magistrates in Presidency towns, and of High Cou.l'tlil 
in the exercise of their criminal jurisdiction within the like limits. The 
sllbject is, however, one which in our opinion, calls for early legislation; 
and we recommend that a Bill which has been prepared in the legisla­
tive department, dealing with these matters, should be taken into con. 
sideration at the first convenient opportunity. 

9. s to Resolution 3, we do not recommend the abolition of th~ 
jury system; but we think that the opinion of a majority of the jurors 
with the eoncurrrence of the Judge should decide the case; and that if 
a. Judge differs from tho verdict of the majority of the jury, he should 
have power to refer the case to the High Court, which may pass such 
ol'der thereon a.s it think fit. 

[The Report proceeds and deals with the details of the Bill.] 
J. F. f5TEPHEN. 

The 12tll March 1872. 

G. CAMPBELL. 
J. STRACHEY. 
J. F. D. INGLIS. 
W.lWBlNSON. 
F. S. CHAPMAN. 
I. ::il'EWART. 
J. R. BULLEN SMITH. 
F . R. COCKERELL. 

, 
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db.tract of tll£ Pro~eeding8 of the Oouncil of (he Governol" General 

of India, &;c., held on,the 16th April 1872 . 

• 
PRtE SENT: 

Bis Excellency the Viceroy and Go­
vernor GeDP,rsl of India, K. If., 
presiding [Lord NapWlr of Merchis­
touD.J 

Ria l:IoDour the Lieutemmt Gover­
nor of BengaJ. [Sir George Camp­
bell.] (1) 

RiB ExceJlency the Commandar-in­
Chief o. c. B., cr. C. S·. I., [Lord Na­
pier of Magdala.] 

The Hon'ble John Strachey (2). 
'l'he Hon'ble Sir Richard Temple, 

x. c. S. 1. (3). 

The Hon'ble J. F"rtzjamesStepheD, 
<I. c. (4). 

The Hon'ble B. H. Ellis (6). 
Major General the Hon'ble H. W. 

Norm ,C. B. (So}. 
The Hon'ble J. F. D. Inglis . 
The Ho n'b leW. Rob ins 0 II, 

C. S. 1. (7). 
The Bon'ble F. S. Cha.pman. 

Tbe Hon'ble H. Stewart. 

• 

CRIMINAL PROCEDURE BILL. 

The H on'ble MR. STEPHEN presented a. supplementary 
report of the Select Committee on the Eill f(}r regulating the' 
Procedure of the Courts of Criminal Judicature nQt established 
by Royal Charter. 

The H on'ble M.R. STEPHEN also moved that the reportg 
of the Select Committee on the Bill be taken into consideration. 
In the course of his speech Mr. Stephen, referring to the subject 
of Crimina.l Jurisdiction over European British subjects, said;-

(1) Now M . P. for Kircaldy District. (2j now Sir John Strachey G.C.S.! 

(3) now Sir Richard Temple, Bart., G.C.S.I., (4) now Sir James Stephen. 
X.C.S.I., one of the Justioes of the High Court in England. (5) DOW ir 
Barrow Ellis, X.C.S.I., Member of the Counoil of the Seoretary of State fol'" 
India.. (6) now Lieutenant General 8'ir Henry Norman, K.C.B., Member of 
the C?uncil of the Seoretary of LState for India. (7) now Sir W. lLobiusou. 

c., x. c. S. I • 

• MR. STEF.HE~. 
o 
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"The last of the preliminary topics with which we propose 
to deal is one which has caused some Jisr.ussion and attention. 
It relates to the subject of criminal jurisdiction ovt'lr Euro}>ean 
British ~ubjects. The proposals of the Committee upon this 
subject have been before the public for a coooiderable time, and 
I think I am entit!ed to say that on the whole they have been 
very favourably received. 

I see, from the amendments .put upon the paper, that two 
at least of the members of Council who were not members of 
the Oommittee, my hon'ble friend Mr. Ellis and His Excellency 
the Oommander-in-Ohief, object to what we propose. My hon'ble 
friend Mr. Ellis thi s th in requiring the Judges and 
Magistrates by whom Europe8.ns are tried to be themselves 
Europeans, we concede too much to the feelings of Europeans. 
My hon'ble friend the Commander-in-Chief thinks that, in 
empowering first class Magistrates, being also Europeans, and 
J usbtces of the Peace, to inflict upon them three months impri­
sonment, we make too great a concession to the oPl'osite view 
of the subject. 

" My Lord, I cannot undertake to justify upon principle 
the terms of a compromise. A compromise must be essentially 
a. matter of more or less give-and-take, and this measure is not 
the less a compromise, because we have been obliged to suggest 
its terms without actually consulting the parties 01' their 
representatives. I need not remind your Lordship and 

. the Oouncil of the extreme warmth of feeling which discus­
sions upon a measure of this nature excited at no. very 
distant date j nor need 1 insist on the great importance to 
the Government of this country, of he existence of harmony 
between the Government and the general European porulation. 
I think I · am entitled to say that the manner in which our pro. 
posals, made six weeks ago or more, have been received by the 
public in general, proves that ~hev were not made injudiciously 
a.nd I should be sorry, after putting forward these proposals 

• 
MR. STEPHEN. 

, 
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for the 'express purpose of obta.ining an express~on of public 
opinion upon th.~m, and after obtaining what I am entitled to 
desci'ibe as a. favourable expression of opinion, to make any 
material alteration in them at a time when the public views on 
the su1ject can hd.l'uly be collected. As to the particuhn pro­
posals made, I shall reserve what I have to ~ay about them till 
my hon'ble friends bring fOI'ward their amendments. Thus 
much J think I mlLY say in general, and part,icularly by 
way of answer to a petition ~hich has been received from cer­
ta.in persons at Bombay, daclR-ring that the mainte-na,nce of any 
distinction at all between Europeans and natives in this matter 
is a great injustice, and contra.ry to the prmciple on which the 
British Government ought to rule. I cannot think so : I do not 
wish to say ~anything offensive to anyone, but I must speak 
plainly in this matter. In countries situated as most 
European countries are, it is no doubt desirallie that there 
should be no personal laws ; but in India it is otherwise. 
Personal as opposed to territorial laws prevail here on all sorts 
of subjects, a.nd their maintenance is claimed with the utmost 
pertinacity by those who are subject to them. The Mahomedan 
has his personal law, tho Eindu has his personal law. 
Women, wh-:, according to the custom of the country, 
ought not to appear in Court, are excused from appflar­
ing in Court. Natives of mnk and influence enjoy in 
many cases privileges which stand on precisely the same 
J>rinciple; and are English people to be told that, whilst it is 
their duty to respect all these laws scrupulously, they are to 
claim nothing for themselves? That whilst EngliRh Courts are 
to respect, and oven to enforce a variety of laws which are 
thoroughly repugnant to all the strongest convictions of 
Englisnmen, Englishmen who settle in this country are to 
surrender privileges to which rightly or otherwise they attach 
the highest possible importance? I can see no ground or 
l'eason for such a contention .. I tw.nk there is no country in the 
world, and no race of men in the world, froUl whom a claiUl 

MR. ST;EJPIIEN. 
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for Itbsolute identity of law , f01' persons of aU races and 0.11 
habits comes with so bad a grace as from t1c JI1atives of this 
country, filled as it is with every distinction which rae , caste­
and religion can create, and passionatel, tenacious as are its 
inhu,bitants of such distinctiolls . 

"It may be replied, that. to use this argument, is to. 
desert . the characteristic princi~)les ' of English Government. 
and to mak~ a pClint against an antagonist by surrendering what 
we ourselves believe, my answer is that the general principle that 
all persons should be subject to the same laws is subject to. 
wide exceptions, one whi covers this case. It is obvious 
enough, but possibly the best way of stating it will be to show 
how it applies to the particular matter before us. Tbe English 
people established by Military Force a regular system of' 
Government, and in particular, 11 regular system for th& 
adrrinistration of Justice in this country, in. the place of 
downright anarchy. The system for administering justice was, 
and is beyond all question, infinitely better than any system 
which the English people found here; but it neitl;1er is, nOIt 
can be, the English system. ' It must of necessity differ from 
it in its chal'l1cteristic features, and although I am not 
one of those who blindly admire the English system of 
Criminal Justice, I say that if English people in In:iia 
like it, which tbey 110toriously do, they have a perfect 
right to have it. 1 cannot see how the mere fact that a. 
man has, at great expenile and trouble, provided the people who 
live on his estate with drinking water, of which under pre;"ioull 
landlords they never had enough, js to prevent him from 
keeping a cellar of wine £01' bis own drinking, and even ii I 
thought water better for hi~ health than wine, it would be for 
him to judge. 

"There is no doubt one ,'ay in which the present system 
is a great and real grievafce to the nati,es. It extends Pl'actical 

:MIt. STEPHEN. , 
• 
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impunity to English wrong-doers. I think, however that the 
pTovit>ious of -the' Bill effectually dispose of this, for they will 
subject every European in the country to an effective Criminal 
Jurisdiction, able to,infiict prompt and severe punishment upon 
him for a.ny offence which he may. have committed. 

The M.otion was put and agreed to. 
THE HON'BLE ~1R. STEPHEN also moved that the amend-

ments mentioned in the supplementary report be adopted. 
The motion was put and agreed to. 
The HON'BLE MR. ELLIS said that there were three amend­

ments in his name on the notice aper. 0 But the second of 
those amendments was not connected with the other two in any 
way: he would not therefore refer to that amendment at 
present. He proposed at present to ask the Council to consider 
the first and third a,menclments which were substa.ntially the 
sa in purport and effect. As a premliminary, he be~ged 
leave to express his sense of the great ability with which the 
hon'ble member in charge of the Bill, and the Select Committee 
had dealt with the subject, and hi~ appreciation of the very 
great labour they had bestowed on it. He thought that the 
thanks of the Council were due to them in a special degree for 
the ew provisions in respect of which he had to move these two 
a.mendments. With the hon'ble member in charge I)f the Bill, 
he was exceedingly glad to notice the excellent spirit in which 
these new provisions with regard to the jurisdiction over Euro­
pean Jh'itish subjects had been received by the public gener­
ally-a. spirit which was very different from that in which some 
Ifimila!- protlositil)ns had been received a few years ago. The 
m&'\lter Beemed to have been looked upon at the present time 
very properly as a simple question of administration. The 
difficulty a,ttending the convict ion in the mofussil of offenders, 
being European Bl'itish subjects,cr was admitted to be a great 
evil, a.nd the question was how to remove the evil without risk 
of iojrul,tice being done to those conC~rned. The provisioL8 

1m.. ELLIS. , c 
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. hioh had been devised by the Committeo for solving the pro. 
bJem how to deal with suoh cases were not in the main objet:ted 
to by Mr. Ellis, on the contrary he thought the Committee 
had shewn much wisdom in framing the sc~tions in the man­
ner In which they had been drawn. He did not hold with 
those who conceived that it was necessary to deal with Europeans 
a,ld natives in precisely the same manner. There were to his mind 
ac1ministl'u,tive reasons that would justify a difference, but he 
did not believe that it was necessary to deal wit.h the question 
()n the broad basis in which the Hon'ble Member in charge of the 
Bill ba.d dea.lt with it. It appeared to .him that there were abun­
dant reasons why we s uld n trust na.tive Tehsildars and De­
puty Collectors to deal with the class of European offenders. 
They were often ignorant of t.he hnguage and always ignorant 
()f the feelings and customs of Europeans, anu he thought 
therefore that it would be very imprud ent to give them any power 
to de:l with Fluropeans of the chss with which they would be 
brought into contact. That being so, he cordially endorsed the 
main principle of the sections dmfted l,y the Comwittefl .and he . 
{!onsidered that the Committel". had done rightly in limiting the 
cognisance of sucb cases to J ustlCes of the Pca~e and higb officers 
in the position of Sessions Judges. But then, he thought 
the Committee had made an invidious distinction which was 
Dot called fort and which he des ired to see removed. Ad. 
mitting that the officers who should take cognizance of offences 
by Europeans should not be or a lower standing than J ustict's 
'of the Peace and Sessions Judges, he saw no reason wJ:J.y 
natives, who were qualified to be appoi.nted Justices of the 
Peace, should not have cognizance of th Fle cases in' common 
with their European com?ares. The only subject of making a, 
r..erllon a Justice of the Peace, W.1S to enable bim to deal with 
European British subjects ; the appointment had llQ other 
sig11i.ficance whatever, and if it 'Was admitted that a Native 
coul undel' any circumstances bo appointed a Justice of the 
Pea.ce, it must be admiLted t tU!Lt he would then be qualifie.a to 
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deal with offences committed by European.British subject. 
Ths point then' for the consideration of the Council was, who 
should be appointed Justices of the Peace. Setting asido 
the cause of the )?residency Towns, whim'r was alien to the 
subject under consideration" tpe only persons who could be 
appointed Justices of the Peace were European British subject 
and Covenanted Civil Servants. It was as a Covenanted Civil 
Servant, and in that capaC'ity alon~ that a native couM take 
cognizance of those cases as Justice ot the Peace. 

Mr. Ellis might be allo"ed to parflphrase the words of his 
Hon'ble colleaguo, Mr. Stephen, in Wscussing the Bra.hmo 
marriage Bill, and address the ative Civil Servant in thes€' 
words.-" We have instit,uted schools and univel'siti 's for y'Jur 
benefit; we have taught you the arts anu sciences, we have 
thrown open thl) services to you l)y which you Cltn out[Lin lL higl1 
position in the land, We have not only dono that, but w~ have 
urged your going to England, to mako yourselvos acquainted 
"With our institutions and I eoplo and to learn th ir usages amI 
manners. We have done all thi and when you return, having 
by your ability attained to the diltnity of a member of tllO Cove. 
nanted Civij Service, \te tell you that you are not fit to delLl with 
a Europcan British su hject, and to sentence him to one week's 
imprisonment". Mr. Ellis thought that all this was inconsistent 
a.nd anomalous. When you aumittcd nat.ives to be Jnstices of 
the Peaco, you ought not to ph\ce any bn.r to the powel'S which 
thoy might exercise in common with otIler Justice f)f the 
Peace. But it might be urged that, in the position of 
a Sessions Judgc, any nalive would bo empowered by the 
proposed amendment to exorcise jurisdiction over Euro. ' 
peon British subjects. In answer to this be would say that 
it a native be a.ppointed to this office, he must be appoint. 
ed exceptiona.lly, showing t.hat he was by his judicial 
knowledge and other qua'tifications competent to exercise 
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jui'isdiction equal to that of the Covenanted Civilians with 
whom he would be associated. Mr. ElLis would say therefore 
that, in making ~he invidious distinction which ' W0J3 now pw­
posed, if we excluded any Justice of the Peace from the exercise 
of certain powers, we were really casting a Bti~ma on the whole. 
educated native popula.tion of Inqia. He might also urge i1:lIot 
the:'e would be considerable inconvenience in having Buch a 
distinction. But he preferred to put it on the broad ground 
that if you had Native Covenanted . Civil Servants, you ought 
not to 'bar them from exercising the powers of fI, Civil Servant _ 
amongst which powers is the jurisdiction of a Justice of the 
Peace o.ver European British subjects. By Act II of 186i, 
certain natives might b appo' ed Justices of the Peace, aLid 
on wlJat ground he would ask WdS it proposed to r strict 
their powers as Justices of the Peace? The only argument 
that he had heard adduced W,1.S that we were conferring 
new powers on J ustico of the Peace, and not taking aWl1.Y 
old po,,"el's, and that this being a compromise, the Com­
mIttee were pledged to act as Lhey had proposed in tlieir preli­
minary report, and that we Ollght not to disturu th'1.t promise. 
In answer to that, he woulJ. ~ssel'L thltt wo were not morbly 
conferring new previleges. By Act It of 1869, Justices of the 
Peace (and ~'1.tives might attain that position) had tile privilege 
of dealing with Europeans in certain cases for instance, they 
could fine for a certain amount, they could commit for tria.l to 
tho High Courts, and exercise all other powers of a Justice of 
the Peace. Tilese powers though conferred so recently as 1869, 
would bd ta'!.en away by the 1 resent Bill. But the second objec­
tion was perhaps a more important one,o.nd in regard to that'he 
might say in the first pla.ee, tha.t he did not see that 
any pledge had been given, or if given, that it was 
ody given to an extt)nt which was quite compatible with 
the amendment which he now proposed. He was not 
aware to whom th:1t pleuge was supposel to be given; 
he presumed it was not to the Na.tive public, though they were 
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deeply ooncerned in thepl'oper administrllltion of justice on wrong- ' 
doers. Was it then the European public to whom the pledge was 
gi1en r H~ could not consider that the European public outside 
these walls, consisting of Government Officials, of merchant!!. 
traders, planters and the likewere in any way more interested 
in the matter tha~ the members of this Council themselves were. 
They all had the good of the 'country at heart, and desired that 
some steps should be taken to remedy thE: present inconvenient 
state of things with respect to El\ropeaus in the Mornssil, 111ld 
that the remedy shoulo. be l1S eifectu111 as it could be consistently 
with security against inj ustice. The only persons, therefore, 
to whom any pledge could possibly be held to hl1ve been given 
was the clcl.sS of persons most ·· terestt<J.-he meant t he ebss of 
Europeans who by misfortune h~d fallen into crime ; and whh 
regard to them, he objected wholly to its being supposed that 
Dew sections which the Committee had devised, tended only t() 
their prej ndice, detriment and hurt. In one respect' these &ec. 
tions might be sup}Josed to act to their detriment, for uwxier the 
present system, the cl'iminal frequently escl1ped (lonviction, but 
that was nothing to the boon which was conferred upon the Euro_ 
pean criminal by these sections, by giying him the opportunity 
of having spetldy justice administ ered, and the chance of a very 
much lighter punishment than he might othcrwise have obtain­
ed. Mr. Ellis would mention ono instance which had occurred in 
the Bombay Presidency. A Europcan sttlle a common blanket 
worth two rupees: he was committeu to the High Court for trial; 
but as the Sessions had only just concluded, he was kept in 
confinement for upwarus of two monlhs awaiting trial. When 
he"was tried and convicted, the Judge dischargcd the prisoner, 
because he had suffered more punishllJent than should have 
been aWcl.rded hiro for his offence . . The poorman had bcen in 

.. jail for upwards of two months, but even if a Native Civil 
Servant werc ucting as a Justic(' of the Peace, the amount of 
puuisillllent LlllLt wouldluLve Ut:Cll a.warded under the proposed 
amended system, woulu have tecu onc week's impri~()fiment at 
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the outside. Therefore, Mr. Ellis said that the provisions which 
had b~en dcvised by the Committee were It hoon to the criminal; 
for while he would have speedy justice, with tlie chance of ' three ' 
months' imprisonment, lle might otherwise have been Bent up t.o 
the High Court and got a year's imprisonlJ.loent. Thus the IJl'oTi­
sions that had been proposed hould be adopted in the interests 
of thc JiJuropean himself. But all the Loons promised Lo t.he 
criminal by the preliruinal'Y r\;;1:'ort had not Leen given by tl16 
Bill as drawn; the first recontmendatiolJs of the Committee 
having ueen ruaterially altered. The first recommendation held 
out a hope to the criminal Lha,t, by confessing his crime, and not 
objecting to the jurisdiction he would get off with a less amount 
of punishment. Th provi 'on had been omitted. Thus the 
re{'ommendation in the preliminary report had not been adhered 
to. But on the other hand, the formal Resolution in that 
report had been adhered to; and to this R(lsolution his proposed 
amendmcnt was in no way opposed. In fact, llC fully concurred 
in ft, and wisbed to carry it out precisely as framed by tbe 
Committee. 'r'be Resolutioli was worded thus;-

" W 0 are of opinion that the jurisdiction of Magis! rnteR and Ses­
sions Judges, who arc Justices ~f the P eace might, with advantage, Lo 
extended in the case of EUrepean BriLish subjects." 

There was not a word in this restricting the power to 
European Justices, and WIly tbe Committee should consider 
tbemselves pledged to su usidiary recommendn.tions which 
they themselves had altered, hp, could not understand. More­
over great stress had been laid ulon the circumstance that 
the compromise had been assented to by the public, alld that tIle 
provisions as sketched out in the prelimillfll'y report had" met 
with gene,ral approval, the evidence of tL'~ ueing the li ttle oppo­
sition offered by the Press. But. Mr. Ellis claimed for his 
amendment precisely the same admission; he would claim for it 
general acceptance, for in the Bill as originally drafted tbere 
was no sucb limitation that a J nsilec of the Peace should be a 
European British suuject. In ...!ection 44 it was provided ;-

MR. ELL!::;. • 
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<r Any Justice 1:>f the Pence may. and no otbE:r person shall, commit 
or hold to bail, any European I1ritish lubjeet to take his trial befol'lI a 
nigh Coltrt."· . 

Section 47 also enacted ;-
"Every person e~rcising the full powers of a agistrate shall have 

power to enquire into and determine in a summnry way complaints of 
offences committed by a European British sulljec outside the Looal 
limits of the ordinary original criminal jurisdiction of the Higb COUl'te, 

and on which a summons ordinarily issltes in the first instance, and in 
case of conviction, to inflict on the offender a fine not exceeding fi va 
hundt'ed 1:'upees, and in default of payment, imprisonment for a term 
not exceeding two months in some place of confinement within the dis,.. 
trict, which in the opinion of -the Magistrate is fit for receivin such 
offender, or if there be no such place, t en in t Presidency Gaol." 

Now to these sections no more opposition had been offered 
than to the subsequent l'eport of the Committee, and therefore he 
might say with safety, that if it was asserted that no objectio 
had been taken to the Bill in tll e form in which it had been pre­
sented to the Committee, his proposition had also been acc~ted 
by the public, and no ground of pledge or compromise could be 
urged against the amendJ..aent which he proposed. He would 
therefore move-

(1). That the first paragraph 'of section 72(') be omitted. 
That ins ead of the second paragraph of the same section 

the following be substituted ;-
"No Magistrate shaU have jurisdiction to enquire into a complaint­

or try a charge. against a European British subject unless he is a Magis 
trate of the first class and a Justice of the Peace. 

(2). That section 77(') be omitted, and that tIle second 
para~'aph of the present section 76(8) be l1Umbel'ed 77. 

(1 )72. No Magi trate or J ustioc of the Penoe, or e sions Judge, shall 
have juri diction to enquire into a conpla.iut or try 1\ chllI'ge against a Euro­
pean British subject nnless be i himself a European Britipb subject, 

(0)77. If tho cssjons Judge of the S s ions Division within which 
olTonco i ordinarily triahle he not a EurolleanBriLish subject, the 0lI 0 shall be 
reported by the committing Magistrate 'or tbe orders of the nigh Court. 

(3)76. 2nd c1. If:lt a~y stage of the proceedings the Scsaions Judge thinks 
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The Hon'ble Yr. CUAPM N agreed with very mnch that had 
fanen from his bon'ble friend, but he felL' himbel£ unable to sup­
port the amendm.ent for the very plain and conclusive rell.Bortthat 
be, as a member of the Select Committee, considered himself 
bound to adhere to tbe pledge he bad given tbe European 
Oommunity, thatund'er the altered law an Englishman should 
retain bis privilege of being tried by an Englishman. It must 
b 'ememhered that the Bill befor~ tho Council would deprive 
OUr countrymen of privileges wbich they had hitherto exclusively 
enjoyed, and on which they s t the bighest value, without in any 
way interfering with the rights of tbe natives of this coun­
try, He (Mr. Ellis) as old enough to remeI!lber the loud out­
cry with which the proposal te withdraw from Englishmen their 
rigbt to he tried exclusively by the Supreme Courts of the se­
veral Presidency t?Wl1S was rec ived some two and twenty years 
ago; and Mr. Chapman could not help being struck with the 
cons' eration, 10yQ.I~y and good sense with which the present 
ploposed ulteratiulls hail. been generally accepted by the Press 
and public. He could not consent to an amendmendment which 
might h ve the appearance of drawing back in the slightest 
degr<!e from the pledge which- be considered bad been held forth. 
For I,is own part he disclaimed any race or caste feeling in tbe 
matter. 

The Hon'ble MR. ROBINSON said : Ii My LORD, I must 
express great regret that our hon'ble colleague has brought 
forward this motion, and put the matter before us on whl\,t 
appears to be an incorrect issue. 

the o[ence oonnot be Ildequllt-ely punishod by suoh a sentence, ho shalll'llcord 
h' opinion to that effect, and tran f r tho case to the High Court. The e. 
sions Judge may either him elf bind O'1er, or direot the Committing Magi tmto 
w bi.ud over, tho complainant and witnosses to appear before such High GoUtt. 

M.R .. ROBINSON. 
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• "The facts, as it appears to me, are simply these. In the 
prov,inces European British Bubject~, ever since thc commence­
ment of onr rule, havo been and still are, for aU pl'actical 
pnrposes, subject to the Crimin,11 Jurisdic . n of Justices of the 
Peaco of 'English e~traction alone. 

" I am not going to discuss the theory or policy of this 
'Condition. This is a matter whi.ch is, I think. foreign to a 
revision of the Criminal Procedure Code. But such is tho 
actual state of things with which the Select Committee .on the 
BiU bad to do when the sutject of dealing with European 
British offenders caIDe under their consideration. 

"The Committee deliberately \'esolved not to alter the 
exsisting and practical condition of matter with reference to 
any accidental state of the person.nel at any special branch of 
thtl public services in J ndia. 

"The exigencies of the time clearly call for an e~ten­
aion of the jurisdiction of up-conntry Justice of the Peace in 
respect to the tritLl and punishment of EmoI ean British offen­
d!'rs; and tho Committee adopted. this view. They tberofore 
resolved to propose to increase the po\~el's of that class of officers 
who now alone have practically any j~risdiction over European 
British subjects, and to make some useful adaptations of the 
existing courts when presided over by English Justi~\:ls of the 
Peace, in re~pect to the disposal of cases in which Europeo.n 
British subjects are defendants. 

'It The Committee proposed to give English Justices of the 
Peace who may be first class Magistrates powers to pass sentence 
of imprisonment up to three months; and to English Justic~s 

of the Peace who may be Sessions Judge, powe\' to pass stich 
Bentence up to one year, as against Enropean British offenders. 
Beyond this, tbe Committee resolved to leave tl10 jurisdict,ion 
over European British sulJjects wbcrc they found it, namely, wil.h 
the Hibh Court in its original jurisdicti('ll. 

n 
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This is all that has been done. 

e< These proposals were placed before the Council, and before 
the European community in our preliminary report some time 
ago. And the right time for our hon'ble colle~ue to have taken 
objection to the principle so ~opted was when that report 
was presented. 

"The proposals went out from ~his Council with the Hon'ble 
Membc:;r's concurrence, and they have met with singularly con­
siderate acceptance at the hands of our European British sub­
jects, with whom alone we have to do in this matter. We cannot, 
I think, s'mply on som after t ought of our hon'ble colleague, 
pass into this Bill an amendment, which will have the effect of 
transgressing the broad principle of the existing practice, and 
of surprising our European fellow subjects into a condition 
which they were not asked to consider. 

"~ut I will look at this matter from a practical point of 
view, presuming that I believe my hon'ble colleague will acquit 
me for any want of respect for or confidence ill Ollr intelligent 
Native Public Officers, least. of all the class to which he 
alludes. 

"I have had much to do with Native Magistracy of all 
classes, superior Native Police Officers and the like, and I can only 
s y that these would as a rule far rather have nothing to do with 
cases in which Europeans are implicated, and their unpleasant · 
concomitants. 

" The E~ropean British wrong-doer is not always an ag;ee­
able inmate in any court, howsoever presid d over. The persons 

ho take part in cases in which Europeans are implicated are by 
no means always attractive neighbours, and the kind of interest 
a.nd criticism evoked above, around and below in any up­
country station by an European case is, as a rule, anything but • plea-santo Be this as it may. The cases in which Europeans 

MR. ROBINSON. 
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are involved are almost invariably troubleso~e and invidious 
ev~n when' we ourselves are the Judges of our countrymen's 
conduct. 

"Now, Native Magistrates have not, belieWl, the slightest 
misgivings in the'matter of impartial justice being done by 
every Eltropean Magistrate, ev"en when a fellow-countryman is 
the defendu.nt, nor do they think that Native interests do not 
receive quite as efficient prot,ection at their hands, as they could 
a.t the hands of any Native Magistrate. I believe tlierefore 
that there is scarcely a Native Magistrate in the country, not 
even excepting those on whose behalf jurisdiction over European 
offenders is sought by the Hon; e MR. O1LLIS, who would not 
infinitely rather have nothing to do with such defendants Rud 
such cases, who would not far rather pass them on to the bro!1der 
shoulders of their European equals or superiors. Practically 
therefore I think that the Hon'ble Member's motion is futlle, 
and we ought not to postpone the passing of this Bill until 
this material change in the. principle of what has already been. 
published under the authority of this council can be promul­
gated for discussion. I think also that the discussion would be 
productive of more harm than good." 

The Hon'ble MR. INGLIS said that he regretted that the 
Hon'ble M.R. ELLIS had thought it necessary to mise a discus­
sion on the question to which the amendment proposed by him 
referred. He did not intend to go into the question on its 
mel'its, as he considered he was bound by. the termt! of the 
recommendation he had signed with the other members (if the 
Select Oommittee in Janua.ry last, and which was subsequently 
printed in the Government Gazette for the information of the 
public. The Oommittee in this paper distinctly stated ihat 
they proposed to give power to try offences committed by the 
European British subject only to Judges and Magistrates who 
were themselves European Brit,ish subjects. The hon'ble mem­
bers accepted the proposals then laid before them in a manner 

MIt. INGLIS. 
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which reflected much credit on tlleir liberality and good sense. 
The condition that a. European British subject '\Vas to be tried 
only by his fel .ow-count:-ymen was no doubt considered by tb"em 
as one of great importance, and ·he thought they had no right 
now at this eleventh hour to go bI,Lck from the" te~'ms of the com­
promise proposed two months ag'o and accep~d by the public. 

His ~onor THE LIEUTENANT GOVERNOR seldom had greater 
diffi<:lulty in, making up his mind th~n upon the motion before 
the Council. The fact was that this was one of those matters of 
sentiment with which it was very difficult to d\lal, although in 
practice, its decision would affect only this single question, 
whether the Local Governments should have the power of ap­
pointing a very few Native ge tIemen, who were members of 
the Civil Service to be also Justices of the Peace, for the purpose 
of dealing with the limited number of cases of which they were 
likely to have, cognizance uuder these provisions. He entirely 
Mqui~sced in the general view of the case which was put forward, 
by the hon'ble me1Jlber in charge of the Bill; as he truly stated, 
the real and practical evil was that at present Europeans in the 
Mofussil committed petty offences with impunity. That bad 
been found to be a practical evil, and these provisions were de­
signed to meet that evil as far as it was possible to meet it. Forthf:! 
sake of vesting the powers of a Justice of the Peace in the thre~ 
or foul' Native gentlemen who had entered the Civil Service, • 
HIS HONOR should not ~ave thought it necessary to disturb '" 
the decision of the Select Committee. But he found tha;t 
owing to ignorance of the law, he had put his name to a report 
which he should not ~ave signed jf he had known of the elist. 
tence of Act II of-1869. He found now that that Act !u effect set­
tled this question, that was to say, the Go ernment should not 
have the power to appoint any person a Justice of the Peace who 
was not either a European British subject or a Convenanlied 
Civil Servant. 'I'hat being so, he should most decidedly have said 
that it was much better not to ie-open this question, and that 
the Council should adhere to the decision whi\lh ha.d b en 

• 
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come to by the passing of Act II of 1869, namely that a Justice 
of the Peace mp.st be either a European British subject or a. 
Covenanted Civil Servant. To re-open that question, and to limit 
the powers that might be exercised by ~JuBtices who were 
Covenanted Civil ~ervants, appeared to His Honor to be some­
what invidious, aLd would be," as it were, 'setting themselves 
against the policy hitherto pursued. Viewing the matter in that 
light, he should be inclined ~o vote for the motion before the 
Council. 

I 

Then came the consideration that there was said to be some 
sort of pledge to the European. community, and the fact that 
they had in the most handsome anner ccepted the proposals 
of the Committee. Here HIS H0NOR found himself in some 
difficulty, because as his hon'ble friend Mr. Elllis had pointed 
out there was some sort of contradiction in the resolution 
of the Committee. The Resolution to which his hon'ble frif'nd 
hp.d referred was as follows :-

" Weare of opinion tbat tbe jurisdiction of Magistrates and 
Sessions Judges wbo are Justices of tbe ~eace migbt with advantage 
be extended in the case of E~\ropean 13ritish subjects." 

There was not a word in that Resolution .limifing the legal 
• definition of a Justice, but in the subsequent paragraphs the 

Committee in theIr recommendation had added the words "and 
..p, European British subject," it so happened that neither the 
European nor the NatIve community had commented upon those 
words. 

( 

Under all the circumstances he felt so mU(lh doubt, that 
he would inform his COD science by Fstening to the opinions 
of these who were to follow him before deCIding which way he 
shollld vote. 

Major General the Hon'bl~ ' H. W. NORMAN regretted his 
inability to support, the amendment of his hon'ble colleague 

lUJOR GENERAL NORMAN. 
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Mr. Ellis. Tn proposing the amendment he had not the slight­
est doubt that his hon'ble friend was actuated 1y a sincere d,esire 
to avoid the appearance of want of confidence in the entiro impar- . 
tiality of native Magistrates or of favoritism towards Europeans. 
Major General H. W. NORMAN was aware that in the Presidency 
towns the trial of Europeans by Native Justices was not infre­
quent, and, as far !l.S he had hearJ, it had been attended with no 
bad }'esults : but he did not think it desirable that the powel's 
exercised by Native Justices in the Presidency towns should be 
extended to the Mofussil. He had the highest regard for the 
native of the country and particularly for those who had attain­
ed the very import nt position of a Magistrate of the first 
class; but looking to the peeu 'arities of our position here, and 
to the great differences of character between Natives and Euro­
peans, he thought it was undesirable to allow the trial of Euro­
pean British subjects by natives in the Mofussil. 

1he Hon'ble Mr. STEPHEN had only a very few words to sa.y 
upon this subject.H e would first point out that there was no kind 
of relation between the case of the nativo who had learned to ab­
jure the idolatry of his fathers, and thus placed himself nnder a 
disability to contract a lawful marriage, and the native wh? had 
entered the Civil Service, and was unable to exercise certain juris­
diction over European British su bj ects. He said then, and he said 
now, that it was a cruel thing to make a man give up his caste 
and -then place him under civil disabilities by telling him that he 
could not contract a valid marriage. The privilege of jurisdic­
tion was the privilege of the prisoner, not the privilege of the 
Judge. The European had an objection to be tried by a Nlttive. 
Considering the position in which he tood, the question was 
whether you would put him in a position in which he did not 
at present stand. You placed no slight upon the native by 
sayin~ that he could only try a man of his own race. What was 
then against the feelings of the native in saying that? Why ' 
should anyone feel a slight ..because he was told that this 
particular man was to be tried in a certain way? On th~ other 

• 
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hand it was .ft. feeling, and not an unnatural one, that a. man 
should wish to b.e tried by his own countrymen 

'The Hon'ble Mr. STRA.CHEY would merely say that he was 
unable to support the motion of his hon'btte frielld Mr. Ellis. 
It. !Lppeared to him "that no question of principle was really 
involved in the amendment. Nobody pretended for one moment 
that the provisions of the Bill as they now stood lITera symme­
trical : on the contrary they represented a compromise which was 
open to criticism of every kina. It appeared to him, that if his 
hon'ble friend's amendment were accepted, it would be just alii 
much a compromise as the provisions of the Bill now were, and 
he did not see that the matter of 'principle would be altered. one 
way or another. He felt himself ound 0 adhere to the com­
promise, which he understood had been accepted by the public 
two 01' three months ago, and for his owu part he never had any 
doubt whatever as to the meaning of the Resolution of the 
Select Committee of which he had been a member. Under t.hese 
circumstances he felt himself bound to vote against the 
amendment. 

His Excellency THE COMMA.NDER-IN-CHIEF said that the 
nath'e members of the Covenante" Civil Service having been 
to Europe, having become acquainted with ~uropean feelings' 
ideas and customs and having qualified themselves to take their 
pl:l.ces with the European members of the Oivil Service, His 
Execellency would frankly accept them as real members of the 
Covenanted Civil Service, and allow them to exerci e all the 
functions which the European members exercised. 

,HIS EXOELLENCY understood that the amendment of his 
hon'ble friend Mr. Ellis did not extend the power of Justice of 
the Peace to any Native Magistrates ~ho were not Covenanted 
Civilians out of the Presidency Towns, and under this under­
standing would vote for the amendment. 

His Excellency THE . PRESIDENT said that his vote would 
be given in conformity with th.'3 opinion which had been ex­
pressed by His Excellency the Commander-in-Ohief. He was 
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not a competent judge of the force which might attMh to the 
engagement or compromise which it was said hild been entereq 
into with the public, because he was not hel'e at the time when 
the preliminary report of the Committee had been presented, 
and he had taken no share in the recommendations of the Com­
mittee. He did not know what the effect of that declaration 
had been in the public feeling, and in the expression of public 
sentiment on that subject. He eould not, however, agree with 
t~e hon'ble member in charge of the Bill in thinkiug that the 
educated native community of the country would not deem 
themselves exposed to some degree ot slight 01' stigma or dis­
couragement by t rest ' tiona which would be imposed 
upon tnem if this amendment should not be passed. HIS 

EXClllLLIilNCY thought that the restriction would embody a. 
stigma on the native community in general. It was equi­
valent to stating that under no circumstances, as far as 
the uministra,tiou of the law was concerned, could the native 
attain to that degree of impartiality and courage which 
would justify the Government in repos~g in hi", hands the 
power of trying Europea.u British subjects. Hrs EXCELLElf­
cy thought tha.t the proposed restriction would be held 
to be offensive and discouraging to the educated classes of the 
native community. He thought also that it would be unjust 
and discouraging to those enterprising members of the native 
community whe at great expense to themselves, and at great 
sacrifice, bad gone to England and had devoted themselves to 
the a.ttainment of those qualifi cations which had enabled them 
to pass a severe competitive examination for admission t~ the • 
Civil Service. He thought it would be grievous discourage­
ment to say to them "you ara not competeLt to administer 
justice to European British subjects." He thought that by the 
estriction we, in effect, said to the European "you are not to' 

be tried in tho Mofussil by the agency by which you are tried 
in the High Courts and in the <'ourt of t?S Magistrates in the 
Presidency towns, with ~he general approval and sancJ)ion of 
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the European and Native communities." It w~s saying in 
effect that the' native who had attained to the position 
of a Sessions Judge was not competent to try a Euro­
pean British subject, but that he mig try him when 
he became a Judge of the ~i.gh Court and sat beside a 
Eur?pean Judge. Hrs EXCELLENCY could not but kelp 
thinking that there was pra.ctically no greater disparity in per­
mitting t hese Native Civil Sorvants to try a European British 
subject than in permitting Native Justices in the Presidency 
towns to try them. There appeared to HIS EXCELLENCY to be no 
such broad distinction whatever .between the conditione of 
society and of public opinion in . s reapo t between the Presi­
dency towns and'the M.ofussil. There were now a great number 
of public spirited men and a great deal of public spirit all over . 
the provinces. Communications by rail, the disseminations of 
newspapers both in English and the Vernacular, and a great . 
variety of other circumstances, had .destroyed that distiIl£tien 
which formerly existed between the Presidency towns and the 
Mofussil. There wa~ not that distinction of light and darkness 
which existed formerly ; there was now armost equal light in the 
MOfussil and in the Presidency towns. Hrs EXCELLENCY 
did not himself consider that there was the slightest pos­
sibjlity that in the rare case of a Civil and Sessions 
Judge trpng' a European British subject in the Mofusail 
there would be an abuse of justice. It had been said 
that if this distinction was obliterated it would be 05en­
sive or hurtful to our European fellow-subjocts. He thought 
that' there might be som~ dissa.tisfaction, but he did not think 
that. the irritation or dissatisfaction would be of a sustained 
character. He believed that the actual cases, in wkich the 

. penalty of imprisonment would be awarded, would be extreme­
ly rare, there would not be a frequency of those casos which 
were likely to cause dissatisfaction. On the other hand Hrs Ex i 
OELLENCY had the greatest confidence in the justice and gener­
osity Q.f his countrymen, he thought that the generosity which 
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the ha.d extended to the exercise of judicial functions by Natives 
in the presidency towns would very soon b~ extended to the 
~xeroise of justice by Nati'!es in the Mofussil, a.nd tha.t {·here 
would be no perma.nent dissatisfaction or irritation or grievance 
'Caused by the obliteration of the distinctiod which llOW existed. 
HIS EXOELLENOY'S very bearty ooncurrence would therefore 
be given to the hon'ble Mr. Ellis' amendment. 

The Hon'ble Mit. ELLIS said that ' after the observations 
which had fallen from His Excellency the President in fa.vor of 
the amendment, he kardly required to say anything further on 
the subject. But he desired with reference to what hltd fallen 
from his hon'ble fri d, GE RAL NORMAN', to add his testimony 
to the efficiency with w ich NATIVE MAGISTRATES had pel'formed 
their duties in the prtll:lidency towns in the administratien of 
justice to both Europeans and Natives, and he had no hesitation 
i.n saying that they had perf(}rmed their duties with as much 
-ere 't ani!. efficiency as the European ¥a~istrates. And If they 
cad done that, he saw no rcasnn why natives in the position of 
Oovenanted Civil Servants or Sessions J ndges should not be 
-equally competent to administer justice to the Europe!l.n in the 
Mofusail. His hon'ble friettd Mr. Stephen had remarked that 
in this matter we were not to consult. the feelings of the Judge 
but of those who were subjected to the jurisdiction; in answer 
:to that, Mr. Ellis would .say that he saw no reason why that 
which di~ not hl1rt the feelings of Europe~n, in the presidency 
towns should hurt them in the Mofusail 

His Honour THE LrEUTENANT GOVERNOR said that Q,S his 
hon'ble fl'ier.d Mr. Ellis had put. it, the first Report of the 
Committee had pla.ced before the public certain matter for 
consideration. Under all the circumstances he should not 
have thought himself justified in now making any radical 
9olteration in the propositions .put forward by the Committee. 
But it appeare'd. to HIS HONOI1%that what was now proposed wa.s 
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a mi~imum of change. It was not pre>poRed to impol!le upon tb6 
European public the genera.l lia.bility to be tried by Native­
Magistrates, but' only the possibility of being placed under the 
jurisdiction of three or' four natives who had qua.1ifie hem­
.~lves f()r admission into the l'an1ci! of the Covenanted Civil 
Service, and whQ, under the existing law, mi~ht be Justices of 
the Peace. After consideration and having listened to the' 
arguments and given due weight to the weighty' consideration& 
which ~is Excellency the President had placed before tho 
Council, HIS HONOR was prepared to vote in favor of the very 
limited change which was proposed by the amendment. 

The Hon'ble 8r& RIC1lA.RJ> T4SMPL~ id the rea.son why 
he had not ex.pressed a.ny ()pinion at an e8.rlier stago of thi~ 

deb",te was this, that he felt tha.t this question did slightly 
involve .that larger and gravel' questi<>n as to whether the 
civil appointments of the higher classes should be thrown 
open to the natives. But that had already been decidei by 
the supreme a.uthority of Parliament. That having been 
decided he thought that · the inference was l:mdeniable that, 
if · the natives were eligible to all the great . offices of the 
a.dministration it seemed impropef and unreasonable .to say 
that they should not. sit as judges over Europeans in th6 
Mofussil for offences of the trivial nature over which it waB 
proposed to give Justices of the Peace cognizance. AftE:'T what 
had fa.llen from hon'hle m('wbers, he felt tha.t he ought not t() 
give a silent vote on this subject. He would vote m favor of 
the amendment of his hon'ble colleague Mr. ~llis.-

The question being put, 

The Council divided. 
Ayes. 

His Excellency the President. 
His Honor the Lieutenat Governor. 
His Exoellenoy the Comma.nder·in-

Ohief. 
Hon'ble Sir R. TimpIe. 
Bon'ble bk. Ellis. 

Not1s. 
Hon'bIe Mr. S~raohey. 
non'bie Mr. Stephen 
Major Gen. the Hon'ble H. W. 
Norman. 

Hon'ble Mr. Inglis. 
cHon'bie Mr. Chapma.n. 
Hon'ble Mr. Robinson 
Hon'ble Mr. Stewart: 



r;,oiminal Procedure Bill, 1872. 35 

So the amendment was ne~ationd. 

The Hon'ble MR. ELLIS then moved tha~ in section 76 
instead of th~ words" but not a.ssistant Sessions Judges," . the 
following be substituted :-

" And when s}eciallv empowered in that behalf by Gover!1-
ment, assistant Sessions Judges, who ha,ve been assistant 
Sessions Judges. for not les8 than three lea.n." 

In doing so he said that there were assistant Sessions 
'Judges who ,had held their office f&r many years. , 

These Assistant Judges exercised very many of the func­
tions ' of District Judges. Moreover, in the scheme framed 
for the judicial admin~trat.io of the Panjab, it wa.s proposed 
to plaee whole district.s in charge of "Assistant Judges; but 
ul\der the wording of this .Bill, those Assistant.Judges would 
not be able to take cognizance of cases against European Bri­
tish subjects; therefore in one half of the Districts of the Pun­
jab tJ:ere would be no judicial officer empowered t o try such cases. 
The matter was a simple one of admiuistration, not involving 
any new principal, and he would not therefore, dila.te on it. 

The Hon'bIe :MR. CHA.PMAN said he quite concurred in 
what had fallen from his hon'bIe friend Mr. Ellis. He believed 
that the proposal now made would be a. very valuable addition 
to the Bill 

The motion was put ana agreed to • 
. His Excellency the COMIIUilNDEB.IN·CHIEF moved:­
That the second paragraph of section 74(') be omitted. 
That section 79(') be oinitted. 

(1) 74, If the offence compla.ined of is a. l\Ia.gistrate's ca.ee, and can 
in theopin;on of such Magistrate, be adequately punillbed by him, he shall 
proceed ~ is hereinafter in this code directed, a.ccording to the nature 
of the offence, and on convitltion ma.y pa.ss on such European British 
Eubject any senLence warranted by law, not exceeding tllree mont~' 
impridoulllent, or fine up to one thousand rupees, or both. 

(s) 79. Any Europea.n British subjeot, who is oonvicted by a oompe. 
tent Ma.gistrate of any offenoe, ,may a~eal either to th'e Court of Selsioll 
or to the Hjgh Court. . ' 
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He said that he felt under a great 'disadvantage in mov­
,ing the amendments of which he had given notice, because a 
lar~e majority of the Council were Members of the Select Com­
mittee and were pledged to the Report-the whol~ .Report and 
nothing but the; Report of the Committee. · Therefore the­
'amendment which he now prOflosed could only be regarded as 
his protest against an extension of the powers of Magistrate 
for dealing with European Bdtisu subjects. . 

HIS EXCELLENCY objected to the increased powers pro­
posed to be given by Section 74 to Magistrates fer the punish­
ment of European British subjects. He considered the Magis­
trate had at present quite as widt;P0wer¥l>s it was necessary to 
give them. He wa:s not aware of any reason why European 
:British 8ubjects l'equired more repression than heretofore. 

He could not but think that. the complete silence with 
'Which the public had received the intimation of the inoreased 

o 
:powers which it was proposed to give to Magistrates, was owing 
to the supposition that they were iutended only for the suppres­
sion of the loafer, the troublesome and irrepressible European 
,agrant. But as his hon'ble friend, ;Mr. CHA.PMAN, had ~emark­
ed it was not only the loafer, but persons of the highest respect. 
a.bility who might be subject to this jurisdiction, 

. 1£ it Wd.S the loafer against whom these powers were direct­
ed he certainly would never be able to pay a large fine; his lot 
would invariably be ' imprisonment, which is not likely to 
render him in person or character better able to gain a liveli­
hood than b:1fore . 

. He thought the manner of dealing with' loafers should be 
a. different one. His Excellency was of opinion tha.t, as in the 
case of persons brought from Australia. in charge of horses, 
those who brought out and let loafers loose on the country 
should be- bound to provide for their deportation a.nd thus pre-

(, 

vent their becoming a nuisance to tue country. 
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If the person against whom the increased Magisterial 
'Powe~s are directed is tbe European settler, p,lanter or mer· 
chant, be would ask what have they been doing lately to 
require greater severity of treatment. 

His hon'ble colleague, MR. ~LLIS, had rather dilated on th 
delight which the European should feel at being promptly put 
into Jail for three months, but a~ imprisonment for three 
months in the hot weather was a very sorious punishment. 

It might be the case of a poor man unable to make a 
proper representation of his case, or he might be ignorant of 
his right of appeal. 

o 
In by far the greater number of Magistrate's jurisdictions, 

there are no places in which an European could be imprisoned 
. without injury to his health in the hot weather in India. HIS 

EXCELLENCY would ask whether the Government were prepared 
to su-pply evory Magistrate wit.h a prison suitable for the confine. 
ment of European offenders during the hot weather, or whether 
the prisoner, when sentonced, is to be sent to the place of confi. 
ment for prisQners sentenced by the higher Courts? If so, Hrs 
EXCELLENCY thought it wouid be better if the prisoner were 
to b~ sent at once to the higher Court to ~e tried there. 
He said he was jealous of the liberty of the European British 
subject in India because he laboured under great disadvantages. 
In places where Europeans are ~umerous there is a chance that 
there may be European witnesses, but in remote places there is 
every probability that he may be at the mercy of n~tive 

witnesses. 

HIS EXCELLENCY objected to trust the fate of the European 
offender to the ingle jud)?ment of one Magistrate. He had 
no objection whatever to the Sessions Judge, as he is an officer 
of wider experience, and he ha.s a jury or assessors to assist his 
decisions, but a Magistrate w!10 has resided for some tilue 
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in remote district$ 'is very apt to adopt peculiar notions which 
mi~ht e:tfect hi~ decisions. ' 

HIS ExcBLLENCY could mention. a case which cam nder 
his own knowledg~. 

A fun-powered Magistrate', whom he would, for the sake 
of convenience, call Mr. Full-power Magistrate Robinson, and 
who was not in any way connected with his hon'ble colleague, 
reviewed the case of a soidier who was pursuing some life. 
convicts who were effe6ting their eRcape. In the dark night he 
overtook them, having outstripped his comrades, and they, 
seeing but one man, mobbed and tried 0 disal'm him: being 
obliged to use his weapons, he° bayonetted his most trouble. 
some assaill£nt, giving him three stabs. Mr, · Full-power 
Magistrate wrote a severe report on the soldier's proceedings 
because he gave three stabs when, in the opinion of the 
Magistrate, one would have been sufficient. BIS EXCELLENC was 
convinced from the Magistrates report t~at he was a good and 
humane youngman, but Hrs EXCELLENCY much feared that he 
would have punished the soldier, had he had the power, very 
severely. 

J n anotllAr case, a Magistrate, in a secluded district, 
acquired a dislike, almost amounting to hatred, of Europeans 
a.nd would not let one come near him or enter liis presence. HIS 
EXCELLENCY with another officer (now living) was refused 
admittance to him, al~hough they called on public businesR. RIB 
E~C,ELL"El(CY cou l.d not help fearing that if that gentleman had 
had to sentence a European, the sentence wonld have been a 
hard OLe. 

Tn another case a Magistrate wa,s personally concerned, 
and endeavoured to bring the ease on' for trial in the Courts 
of his own station, presided over by his brother Ma.gistrate, 
where local feelings were naturally in a state of irritation. 

COMMANDER-IN -ORIEF. 



Oriminal P1'ocedure Bill, 1872. 

HIS EXCELt.E~CT llllod mentioned tbelle instances to shoW' 
tbat it was not expedient to t~ust a MaglstrlL~e with the.se 
extended powers, considering the extreme severity of the punish. 
ment of imprisonment to Europeans in this country. 

. 'HIS EXOELLENCY thought tpat it might be assumed that 
Military Law was severe enough. Bnt the Commanding OfficO'l" 
of a Regiment, who seldom attained that position under twenty 
yell-rs service and uften not until a · much longer period; and 
is an officer of long administrative experience, could only 
sentence a soldier to imprisonment for twenty-eight days. 

A Regimental Court-Martial, consisting usually of five and 
never less than three officers, ~otild only sentence to forty-two 
days' imprisonment. HIS EXCELLENCY did not seE', therefore, 
why a Magistr te of only a few yearg service Ilhould have 
power to inflict a sentence of imprisonment for so long a veriod 
lIB three months, on his own unaided judgment . 

• 
In making these remarks ho deBired to guard llimself 

against being thought to underrate the valu4;: of the Oivil 
Service to which the Magistratos belong. . . 

His experience during many years service had enabled him 
to verify the high opinion expressed by his hon'ble colleague, 
MR. STEPHEN, of the Oivil Service, which HIS EXOELLENCY had 
been associated with under circumstances that had enabled !lim 
to appreciate their higl). honor and rectitude, and their devotion 
to their duties. HIS EXOELLENOY had the highest respect and 
regard for the Oivil Service of Indi~, and he believed that j.t 
was unsurpll:ssed by any similar body in the world. HIS Ex. 
CELLE'NCY trusted that he should not be misunderstood, be­
cause he objected to an extension of power which might fall 
into the hands of young Magi trates, who were placed under 
circumstances not tending to develop a mature judgment. 

The Hon'ble MR. STEWART Aid that he was one of the 
Oommittee which drafted the Resolutions upon which these • 
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proVISlOns had been based, and he took very much the same 
view of the s)1bject a.s the Hon'ble Member in charge of the 
Bill. He thought that practically ihej were bound by the 1'e· 
eommenda.tions of the Committee in that preliminary report. 

The Hon'ble MR. CBAP¥AN said that the papers before the 
Council were exceedingly voluminous, and Hrs EXCELLENCY the 
(lOMMANDEIHN-CHIEF had not perhaps read the whole of 
them. 'lhe testimony which t'bey bore to the subject undllr 
dis,cussion was quite concurrent from all quarters that 
the evil must be . dealt with, and the Committee had 
stopped far short of the recommendation of the local 
e.uthorities. He thought tha if HIS«XCELLEN<:Y would duly 
consider the inconvenience and expense of sending d0wn a. host 
()f witnesses in every .trivial case of theft, he i\'ould admit that 
it was a great hardship upon them. 

With reference to HIS EXCELLENCY'S remarks as to their 
being no suitable place for the confinement of Europea;s, if he 
referred to the ~ill he would find that it wa~ provided tha.t sen. 
tences of imprisonment of Europeans were only to be carried 
Qut in places where the Loc1\l Government c~nBidered fit for 
the purpose. A l\1agistrate had the power of sentencing ' 
a. Native to imprisonment for two years, to ordel' him 
to be flogged and to fine h.i.m. Surely the same man was com· 
petent to deal with the case of a European British subject and 
sentence him to three months' impris?nment. Mr. Cha.prpan 
thought that t.he class of lDen who would be entrusted with these 
J?owers were fully qua.lified to exercise them. He thought that 
they were quite as qualified to sentence a. European to imprison. 
ment for three months as the Sessions Judge was to inflict a 
much severer punishment; and it very frequently happ~ned that 
the Magistrate of the District was a man of quite as much 
experience, if not greater experience, than the Sessions Judge. 

HIS HONOUR the LII!l'IJTEN ANT-GovERNOR said, that ho 
wo,uld only notice two points in connection with the remarks 
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of HIS EXOELLENCY the COMMANDER-IN-CHIEF . .ij:IS EXCELLE.NCY 
asked whether planters and merchants in the Mofussil were 
a worse or better class of men now than they ' used to be. 
HIs HONOUR would answer, most decidedly, that he admitted 

• that they were a better class or men than they were formerly. 
Jt must, however, be rewombered that since the year 1853 the 
Government were under a statutol',Y obligation imposed by the 
British Parliament to improve the administration of justice in 
the country, and they were now fulfilling that obligation. And 
as regards planters and merchants in the country, althdugh 
they were not a wors class of men, but on the contrary a mOre 
loyal and much better class 0 men, yet they were now a much 
more numerous class; the loafer also was a much more nume­
rous class and it was necessary for the peace of the country that 
he should be made amenable to the law. 

@n tlle other point, as regards the provision of suitable 
accommodation for the coufinement of Europeans, HIS HONOUR 
hoped and believed that there were very few places in 
which suitable places had not already been provided or thA 
purpose by the erection of tlentral Jails all over the country. 
Besides, as his hon'ble friend, MR. CHAPMAN, had observed, under 
the provisions of the Bill, sentences of imprisonment imposed 
upon Europeans could only be carried out at places appointed 
by the Government for the purpose; and the Government would 
be bound not to permit the imprisonment of a European in a 
place that was not suitable for the purpose; European prisoners 
would be sent to a place where the c was good accommodation'. It 
was well known that the greatest difficulty and inconvenience had 
been found in the prosecution of Europt:an BriLish subjects 
charged with offences in -consequence of its being necessary to 
bring down to the High Court all the witnesses in tee case. 
But under the provisions now under consideration, the prisoner 
having been sentenced to imp lso~ment, the grievance to him to 
be sent to the place of c(;mfinement would not be a very ,great 
one, and is deportation would not be attended with very gteat 
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expence to the S,tate, now that there were increased facilities for 
~ra.~elling by rail and steamer. . 

The Hon'ble Mr. ELLIS said, the observations whieb 'he 
desired to make had in a great measure been antICipated by the 
remarks which had fallen fro~ HIS HONOUR the LIEUTENANT­
GOVERNOR, and his hon'ble friend, MR. CHAPMAN. But he did 
not wish to give a silent vote, l!pon this question, He gdeved 
to Bay that he was unable to concur in the argUl~ents which 
had been adduced by HlsExo.lllLtENOY theCo:r.n.tA.NDER-m -CHIEF; 
in fact, HIS EXCELLENOY would perhaps already he prepared for 
the announcement Mr. ELLIS ~d mado He could not look 
upon this chapter of the Code altogether in the light of an 
injury to the criminal. He thought that under these provisions 
the European would enjoy more liberty than he did at 
present, tbere being so many cases in which he' woul~ enjoy 
speedy justice, and be ' dealt with lightly with the vtew of 
saving the witnesses from long and harassing jOUl'nies, and on 
the whole he thought that the criwinal would not be WOl'se off 
under the ptoposed than under the existing system. He could 
not view the regulations ,vhich th~ Council wer~ m,tking at all 
in the light· that they would affect lllantel's and such classes of 
Europeans in a prominent degree, or that they were likely to be 
concerned in a large number of cases of the description con­
templated. He considered such classes of Europeans as, far 
a.bove such considerations. It was with the loafer anq the 
unfortunate people who from want of propel' means of BU bsis­
tonee had bee(l driven to crime that we had to deal. And as 
nleans of punishment were provided, by the existence of that very 
means of punishment, 'We should prevent a great deal of crime be­
ing committed by that class of men. The knowledge that punish- , 
ment would swiftly follow crime was the best deterrent of crime. 

With reference to HI~ExOEL{lENCY the COMMANDER-IN -CHIEF'S . 
remark as to the amount of imprisonment that could be award­
ed bi the Commanding Officer of a r'egiment, Mr. ELLIS would 
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observe, that th re was this difference between the powers that 
might be entrusted to a Military Officer and the powers that were 
exercised by a Magisti:ate, thp,t a Commanuing Offi\ler's bUl:lfness 
was to be mal'tiuJ,.not judic.ial.minded. It was It Mu.gistrate's 
business, on the other hand, to be judicial.minded; he was !.Le· 
<lustomed to administer justice,. and in that respect he ruigllt 
be considered to be far better qualified than the Oommanding 
Officer of a regiment. On those grounds MR. ELLIS regrctted 
~hat he was unable to concur in 'the amendment of HIS Ex. 
OELLENCY the COMlItA.NEER·IN·CHIlliF. 

The Hon'ble Sir RICHARD T.ElMPL.EI said that, although he 
was unwilling to t ble t Cl)uncil with any remarll:l'l upon 
this subject, yet as a member of the Government he felt bound 
to add his testimvny, and to say that, from his experience of 
very m.any parts of the country, it appeared to him that there 
was great necessity 'for those rovisions of the Bill which em· 
pow~'ed Magistrates to try Europeans for petty· offences. He 
believed that those provisions arose out of the necessititls of tbe 
age and the progress which we ~ad madfl in the development 
of the resources of the country, considering that the expansion 
of railways all over the country and the immense increase of 
industrial enterprise had caused the influx of a large number 
of our countrymen: without any 'disparageme~t to them as a. 
body, it must be admilted that some of them occasionally fell into 
trouble( and evil ways. That was a fact which there wa.s no 
shutting their eyes to. The increase of Europeans of what 
might be called the working classes had been very great; in 
Was oue of the necessary circumst:wces conco~itant with some 
of the greatest improvements of the age. If, unhappily, iudivi. 
uuals of European cla'>ses, then, committed offences, the Cuuncil 
had to consider not ouly the offenders thems lves, but also the 
persons wilh whom t~ey might come into contact. He did 
not believe that th offenders themselves would be placed in ... 
any worse po:;ition by the enactment of these prvvisiolls thau 
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that in which they would otherwise be. He admitted that 
sometimes a Magistrate might be nasty in respect to affair" 
of this nature,'but still he was confident that through the 
great progress of public opinion in the country, that. opinion 
would be brought to bear upon them, and that there was little 
or no danger of Magistrate's almsing or misusing the powers 
entrusted to them. At the same time the Council were 
bound ro remember that, under the present state of the 
law on the subject, a great many who committed crimes 
escaped punishment, and a great many innocent persons 
suffered in consequence. We must- not only think of the cri. 
minal but we must think of the unhappy circumstances of those 
criminals. They were persons wh~ came tato contact with those 
who at least had as much claim upon our sympathy as any 
other class, and they would receive considerable relief by these 
new provisions. 

On those grounds he felt it his duty not only to vote for 
the provisions contained in the Bill, but a,lso to take the first 
opportunity of expressing his views on the subject . . 

HIS E.xCELLENCY the COMMANDER-IN-CHIEF observed that 
his hon'ble friend, MR. CR4.PMAN, had spoken of the experience 
of Magistrates, put HIS EXCELLENCY was informed that Magis. 
trates of only two or three yea,rs might be invested with the' full 
powers of a Magistrate and Justice of the Peace on passing 
the necessary examinations. 

With reference to the remarks of his hon'ble friend, Ml'. 
ELLIS, that these prov:'sioDs were directed against the lower 
orders of the European popUlation, HIS EXCELLENCY would 
ol'sel'Ve that a fine of Rupees one thousa.nd was not a 
punishment which might be said to be directed against a poor 
man but rathel' against the higher classes of Europeans. 

His Excellency THE Pmt,:IIDENT, regretted that be was 
not aple to support the amendment 0 of Ris' Excellency the 

THE PRESIDENT 
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Commander-in~Chief; his inability to do so was not from any 
want of sympathy or consideration for the clasS" of persons. in 
whose behalf the Council were desired to interfere, but from 
a sincere conviction of the necessity of some provisions such as 
those contained in the Bill. A great deal had been said about 
the loafer, and a ba~ name had 'been given to a class of Euro­
peans who did not alwl:l.Ys deserve the stigma that had been' 
cast upon them. It was in Madra-s that an attempt was tirst 
made to afford 'some place of refuge to an injured class of our 
countrymen in this conntry, and then the discovery was made 
what the real condition of these unfortunate people was. When 
first what wa.s called ttte "L ers Home" was established at 
Madras, a great dea~ of laborious attention was paid to it by 
his hon'ble friend, Mr. ROBINSON, and THE PRESIDENT 

thought Mr. ROBINSON would concur with him when he 
said that in the great majol'ity of cases the members of 
tbA h1fl1lbler orders of our countrymen were more unfortunate 
than guilty. MR. ROBINSON discovered a great number of • 
valuable elements' in the character of the e men wbo found it 
impossible in this country to !llaintain a respectable stato in 
society. 'IHE PRESIDENT did not wish to apply harsh terms 
to the humble orders of his countrymen, it must, however, be 
allowed that there was a class of Europeans now in this coun­
try in reference to whom a temperate, but speedy means of 
justice was necessary; and he could not dO'.lbt that the class 
of Magistrates in whom it was proposed to vest these powers 
were quite competent to inflict the pettJ sentences which were 
contemplated by this Code. He agreed with His Excellency 
the Commander in-Chief in thinking that there was something 
inconsistent in Iefel'ence to the amOtlDt of fine which it was 
proposed by these provisions to authorize the Magistrate to in­
flict, and if His Excellet:cy bad confined his amendment to a 
reduction in the amount ot fine. THE PRESIDENT would bave 
been glad to support the proposition; but if His !iJxcellency was 

THE P l/.ESIDE T 
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determined to press the whole of Ms amendment, THE PB.lIlSlDENT 
would feel hiIll,jl~lf cou:pelled to votG a.gainst it. THE PRESIDENT 
ould Mt admit the force of the 'Obj.ection which his Excellen­
cy the Commander-in-Chief had raised on t~ ground that 
there were no proper places for the detention of European 
prisonors. THE PREoIDENT believed that the institution of 
Central Jails ~hich were nearly completed over the whole of 
India, provided proper places for the imprisonment of European 
British. SUbjects of the humbler orders, and in such places as 
those in which Central Jails had not yet been provided, it ap­
peared to him that there would be no difficulty in transporti~g 
a prisoner to some adjacent prison. 

The question being put, C 

The Council divided-

() 

Aye. Noes. 
His Excellency the CommA.nd.in. His Excellency tho President. 

Chief. His Honol' the Lieutenant Go · 
vernor. 

!;Ion'hle Mr. Strachey. 
Hon'ble Sir R . Temple. 
Hon'ble Mr. Stephen. 
Hon'ble Mr. Ellis: 
Major.Genera! the Hon'ble R. W. 
~ Norman. 
Hon'ble Mr. Inglis. 
Hon'ble Mr: Robinson . 
Hon'ble Mr. Chapman. 
Hon'ble Mr. l:ltewart. 

So the amendment was negatived. 

. -
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I am: directed to submit, for the consideration of the 
Government of India, the accompanying 

• Oated tbe 30th la~uary copy of a note· by Mr •. :8. L. Gupta. of 
1882. the Bengal Civil Service, representing the 

anomalous position in which the Native 
members of the Covenanted Oivil Service are placed under the 
provisions of the Code of Crimi~al Procedure, which limit the 
,jurisdiction to be exercised over European British subjects in the 
interior tG judicial officers who ar~ themselves European British 
subjects. Ohapter VII of Act X of 1872, which deals with the 
subject, has been reproduced in the new Code of Criminal 

. Procedure (vide Chapter XXXIII of Act X of 1882.) 
2. The questi raised~ Mr. Gupta's note is one which 

requires full consideration, and on which the Government of 
India will probably deem it desirable to obtain the opinions of 
all the Local Governments and Adminstrations, inasmuch as it 
ma.y not be expedient to apply to the Madras and Bombay 
Preiidencioes a rule which may be applicable to Bengal. Mr. 
Gupta desired that the question of the jurisdiction to be exer-

I 

cised by Convenanted Civilians over Europea.ns in the Mofussil 
might be considered in connection with the Bill to amend Act 
X of 1872 ; but the Lieutena~t Governnor felt that a. discus­
sion on the subject could not with propriety be raised at the 
final rea~ing of the bill. Sir Asbley Eden is, however, of opi­
nion that the matter should receive full and careful consideration 
whene:ver, on any future occasion a fitting> opportunity occurs. 

3. As a question of general policy, it seems to the Lieu­
tenant.-Governor right that Convenated Native Civilians should 
be empowered to exercise jurisdiction over Europeans as well 
as over natives who are brought before them in thcir capacity 
as Oriminal Judges. Now that Native Convenated Civili&.ns ma.y 
shortly be expected to bold the office of, District Magistrate or 
Sessions Judge, it is also, as matter of administrative conve­
nience, desirable that they should have the power to try all 

classes of persons brought ~fore them. Moreover, if tbi. 
power is not conferred 'upon Native members of th!il Civil 

• 
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Service, the anomaly may be presented of a European Joint 
Ma.gistrate who is subordinate to a. Native District Magistrate 
or Sessions Judg~, being empowered to try cases which his im­
mediate superior cannot try. Native Presidency Ka.gistre..tell 
within the Presidency tGwns exercise the same jurisdiction 6ver 
Europeans that they do over N ati ves, and there seems to be 
no sufficient reason why Oovenltnted Native Civilians, with the 
position and training of District Magistrate or Sessions Judge 
should not exercise the same jurisdiction over Europeans as is 
exercised by other members of the Service. 

4. For these reasons Sir Ashley Eden is of ollinion that 
the time has now arrived when . all Native members of the Co­
Tenanted Civil Service should be relieved «H such l'estrictions of 
their powers as are imposed on t'irem by Chapter XXXIII of 
the new Oode of Criminal Procedure, or when at least Native 
Covenanted Civilians who have attained the position of District 
Magistrate or Sessions Judl1;e should have entrusted t~ them 
full powers over all classes, whether European or Native, wi~hin 
their jurisdiction. 

Jurisdiction otter E~vropean Britislt su1Jjects. 
As the law now stands-Cha,pter VlI Act X of 1873,­

no Mfl.gistrate or Sessions Judge hall 
jurisdiction to enquire into a complaint 

or to try a charge against a European British subject unless 
he is a Justice of the Peace and himself Ii European Briti$h 
lubject. An xception to this rule' is allowed wiLhin the limits 
of Presidency towns where, under Act IV of 1877, a Presidency 
Magistrate, whether himself a European or not, has the same 
ju.."i diction over Europeans as over Natives of the country. 

Previous to the passing of Act X of 1872 (the present 
Cl"immal Procedure Code) no Magistrate or Justice of the 
Peace, even though Il. EU1'opean himself, had jurisdiction (out. 
lIide the limits of the Presidency towns) to try a charge against 
any European. British subject. But all Magistrates who were 

l 

also JUlltices of the Peace had jur~sdiction to enquire into 
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charges against Europeans and to commit thelll to the High 
Court"'for trial. (See sections 39, 41, and 40 of Act XXV of 
1861, the 01d Criminal Procedure· Code.) And by section 3, Act 
It "o~ 1869, the Government was empowered to appoint any 
Covenanted Civil Sel'vant to be Il.Justice of tl).e Peace. Under 
Aot X of 1872, how6ver,a Covenanted Qivil Servant, even though 
a. first class Magisp'ate and a J~stice of the Peaoe, would have 
.no jurisdiction over a European Btitish subject unless .he him­
self is a European Bl1itish subject. 

This proVision of the law wo~ld give rise to an invidious 
distinction, and to many practical inconvenience"s in the CaRe of 
those Natives of tht countt'! who in the course of time expect 
to attain to the pusition of a District Magistrate or of a Ses­
sions Judge. Hence, when the Bill for Act X of 1872 was still 
before the Council, an amendment to section 72 in favo~r of 

" the Na~ive lllelDbers of the" Covenanted Service was proposed 
• by the IJon'ble Mr. Ellis. Thet amend- , 

t See proceedings of the ment was put to the vote and lost by a. 
(lovernor (lclleral's Ooulloil 
on the Orltnl". l Procedure majority of seven against fwe. "But it is 
1' 111 u~ 1\ meeting held on t he remar~able that the minority in that ill-
16th Alllil 1872, publ ished il> 
Ibe Supplement to tbe l " dia stance comprised the highest officia.ls of 
Ga:el lo of tbe !lth May 1812. the State. The President and GovQJnor 
page 572. , General, the Commll.n4er-in-Chief, the 
then Lie),ltel.1ant-Governor of Benga.l, and his successor in office, 
all voted for the a.mendment, and I would humbly invite atten­
tion to the utterances of those dignitari~s on that occasion. 

\ Nothing can be added to tbe eloquence or the sound reas()Ding 
of those speeches, and' I shall cu tent myself with appending a 
few extracts for ready reference . 

. The Bill of the Dew Crimina.l Procedure Code now before 
the Councilt proposes to perpetuate the 
distinction Doted above, and the disabili." 

t,y under which myself and other Indian members of the Ser-
• vice labour. The arguments ;'hich wero uttered in 1872 for 

its removal present themselves with redoubled force" a.fter an 
interval of ten years. They are too obvious to require mel!-

~ Sectlon"S. 

• 
• • 
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tion, and they would lose a.n their grace and mnch of their 
fOl'8e if repeated by one who is persooally intet'esied in the ma.t­
ter. My only sentiment on the subject is, that if you do en­
trust us with the responsible office of a Distrir.t agistrate or 
of a. Sessions Judge, do not cripple ns in our powen. The 
question affects seriously the efficiency of Distnct administra­
tion; and I make bold to trust that the expediency of a change 
in the law cannot but be recQgnised if th matter be put before 
the Council in its present true light. 

Since the passing of Act X of 1872, however, fhe cansti­
tntion of the Civil Servie& has undergo~e an important ehange~ 
with reference to which a few woeds neeq,be said. Under a re­
cent measure of GOTernment, Natives of India have been ap­
pointed to the Covenanted Civil ServicE! nnder a system of nomin­
ation, and without the test of .any competitive examination 0 

a compulsOl:J journey to England. This fact somewhat alters 
the aspect of the question discussed in the Council in .1872. 
and under existing circumstances, stronger objections would 
probably be raised against any proposal to extend gen­
erally the crimina.! jurisdiction over European British subjects, 
to all Native members of the Oovenanted Civil Service. 1 
wonld therefore venture to make a suggestion which would 
probably.meet the urgent requirements of the case, at the 
same time that it would obviate all reasonable objections, and 
command a general aBsent. I would propose tha.t the exten­
.. ion of jurisdition over European British subjects be limi~d to 
Na.tives of the .country holding the office of a Mag.istrate of the 
district, or of a. Sessions Judge. 

• 'I'M 80th January 1882. 

B. L. GUPTA. 
~tracu from .speecMs of the Member. 01 the Legislative Oouncil 

'llpon an amendment propoBed by the Hon'ble Mr. Ellis to Sections 
72, 76, and 7'1 {If the Bill for t~ present Oriminal Procedure 
Oode (Act X of 1872) at u m~eting hekl on the 16th April 1872 
(B~ "Sllpplement to Government of Iudia: Gazette" of tlu 

4,tJ. May 1872) 
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THE HOB'BLlI! lb. ELLIs.-In ma.King the invidiou8 di8tinc­
tion 1Vhich 11'0.8 now proposed, if we excludp.d a.»y Justices of 

. the Peace from the exercise of eertain powers, we were really 
casting!\ stigma. on the whole educated Nati.ve populati n 
of Indi~ He might also urge that th~l'e would be considerable 
inconvenience in having such a distinction. But :be preferred to 
put it on the broad: grounu that, if yon had N o.tlve Covenanted! 
Civil Servants, yop ought not to lJar them from exercisin~ the 
powers of a Civil Servant, among which powers is the jurisdic­
tion of a Justice of the P~ace over European British subjects> 
By Act II of 186~ Natives might be appointed Justices of the 
Peace, and on what g~und, V would ask, was it proposed to. 
restrict their powers as J nstices of the Peace? 

Hrs HONOUR THE WEUTENANT-GovERNoR.-The Council 
should adhere to the decision which had been come to by the 
pas ing of Act II of 1869, namely, that a Justice of a Peace must. 
be eitJler a European British subject or a Covenanted Civil Ser­
vant. To re-open that question and to limit the powers that. , 
might be exerc~sed by any Justices who were Covenanted Civil 

. Slll'Vants, appeared to His Honour to be somewhat invidious,. 
and would be, as it were, settiug themselves against the policy 
hithQrto pursued. Viewing the matter in that light, he shoulc} 
be inclined to vote for the motion before the Council. • 

H;IS Exo"ELLENOY THE COMlIfANDE&-IN·ClIIEF said that the 
Native members of the Covenanted Civil Service having been to 
Europe, baving become acquainted with the European feel­
ings, ideas a.nd cu toms, and ha.:ving qualified themselves t() 
take their places with the European members of the Civil Ser­
vice, HIS Exoll!LLENOY would fra lkly accept them as real mem­
bers of the Cvvenanted Civil Service, and allow them to ex­
ercille 8011 the functioos which the European merpbers ex­
ercised. 

Hrs EXOEELENCY the PRESIDENT said that his vote would be 
given in conformity with the opinion which ba.d been expressed 
by HIl\ EXOELLENOY the C014l11ANDER-!N·ClIIEF. HIS E~OEL­
LE CY thought that the restriction would embody a. st·igma. on 

• 
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the Na.tive cOqlmunity in general. It was eqllivalent to stating 
tha.t under nooircumstances, as far as the administra.tiol1 .)£ the 
la.w was concerned, could the Native attain to that <l!2ree of im­
pa.rtiality and courage which would justify the Governmont in 
reposing in his bands tbe powers of trying European British 
subjects. 

He thought that by the restriction. we in effect said to tba 
Europ-.n :-" You are not to 1e tried in the mofussil by the 
agency by which yon are tried in the High 90urt and in the 
Courts of the Magistrlltes in the Presidency towns, with the 
general approval and sanction of the European a~d Native 
communities." It was saying in ffect tliat the Nativ~ who had 

. attained to the position of a Sessions Judgp, was not competent 
to try a European British subject, but that ho might try hiLQ 
when he bdcame a Judge of the High CO\lrt and sat beside a. 
European Judge. HIS EXCELLtl:NCY could not but help thinking 
that there was practically no greater disparity in permitting 
these Native Civil Serva.nts to try a European British subject, 
than in permitting Native Justices in the Presidency towns to 
try him. There appeared to RIs EXCELLENCY to be no such 
broad distinction whatever between the conditions of the society 
a.nd of public opinion in this respect between the Pl'esidency 
towns and the mo£ussil. There were now a great number of 
public-spirited men", and a greaJ. deal of public spiri~ aU 
over the provinces. Communications by rail, the dissemina~ 

tion of newspapers both in English and the Vernacular, a.nd Ilo 

great variety of other ('.ircumstances had destr()yed that dis­
tinction which formerly existed between the Presidency towns 
and the! mofussil. fis Excellency did not himself cc>nsider 
that there was the slightest possibility that in the rare case of 
0. Civil and Sessions Judge trying a European British subject. 
in the mofussil there would be an abuse of justice. 

The HON'BL1!I MR. ELLIS.-But he desired to add his testi_ 
mony to the efficiency with which Native Magistrates had per­
formed their duties in the Presidency tOlvns, in the a. minis. 
tration of j~stice to both J!:uropean and Natives, a.nd he haa 

~ 
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no hesitation in saying t]lat they had p rformed their duties with 
as much credit and efficiency 8.S the European. Magistrates. 
And if the had done tha,t, he saW no reason why Natives in 
the position of Covena.nted Civil Servants or Sessions Judges 
should not be equally competent to administer justice t.o the 
Europell.u in the mofussil. 11is hon'bIe friend, Mr. Stephen, 
had remarked tha.t in this ma.tter we were not to consult the 
feelings of the Judge, bu~ of those who were to be subjected 
to 'the jurisdiction. In . a.nSWer to' tllat Mr. Ellis would say 
that he saw no reason why that which did not burt the feelings 
or Europeans in the Presidency towns should hurt in the 
mofus i1. 

His B oN011R TRill !ihUTEN..Q!T-GO'\'T1llRNoR.-After consider­
ation, and having listened to the arguments, and given due 
weight to the weighty considera.tions which His Excellency the 
.President had placed before the Council, His Honour was pre­
p!ued to vote in favour of the very limited change which was 
prop<' id by the amendment. . 

The HON'BLE SIR RIOHARD TEMPL1l:.-He thought that the 
inferellce was undeniable that if the ~atives were ligible to 
all the great offices of the administration, it seemed improper 
and unreasonable to say that · they should not sit as Judges 
over Europeans in the mofussil for offences of the trivial nature 
over which it was proposed to give Justices of the Pea~e cogni­
zance. After what had fallen from Hon'ble Members, he felt 
that he ought not to give a silent vote on tho subject. He 
would vote in favour of the amendment of his hon'ble colleagucJ 
Mr. Ellis. . 

The questioh being put, the COllncil divided-
Ayes. 

His Excellency the President. 
His Bonour the Lieutena.nt-Gover-

nor. 
His Excollency the Comma.nder-in 
Chief. 
Hon'ble Sir R. Temple. 
Hon'ble Mr. Ellis. 

N oes. 
Hon'ble Mr. StraoJ.ey. 
Hon'ble Mr. Stephen. 
Major-General the Bon'ble H. W. 

Norman. 
Hon'ble Mr. Inglis. 
Hon'ble Mr. Robinson. 
Ho 'bIc Mr. Chapman. 
Hon'lJIe Mr. Stewart. 

So the amendment wa.s negatived. 


