Nos. 7—586 tg 594, dated Simla, the 28th Apnl 1882,

From—A. Mackenzie, Esq., Secretary to the govemment
of India,

To—The Secretary to the Government of Fadras.

To —The Secretary to the Government of Bombay.

To—The Secretary to the Government of the N.-W. Pro. .
vinces and Oudh.

To—The Secretary to the Gover nment of the Punjab.

To—The Chief Commissioner of the Central Pro-
vinces.

- To—The Chief Commissiongs of Br;ash Burma.
To— The Chief Commissioner of Coorg.
To—The Chief Commissioner of Assam.
To—The Resident at Hyderabad.

I am directed to forward for consideration the accompany-

« No. 1411 J., dated 20th  ing copy of a letter* from the Govern-
March 1882, and enclostre:  jent of Bengal on the- subject of the
position of Native members of the Covenanted Civil Service
under those provisions of the Code of Criminal Procedure
which limit the jurisdiction to be exercised over European
British subjects outside the Presidency towns to judicial officers
who are themselves European British subjects. It will be seen
that, for the reasons set forth in paragraph 3 of this letter, the
Lieutenant-Governor of Bengal is of opinion that the time has
arrived when all Native members of the Covenanted Civil
Service should be relieved of such restrictions of their powers
as are imposed by Chapter XXXIII of °
the new Code* of Criminal Procedure;
or that at least Native Covenanted Civilians, who have attained
the position of District Magistrate or Sessions Judge, should
be entrusted with full powers over all classes of personms,
Furopean or Native, within their jurisdictions. It is certainly
anomalous that a Native member of the Civil Service, holding
the position of a district officer, should be debarred from taking

® Act No. X of 1882,
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up cases which hll European Assulta.nts may try, and of which

- he himself,if a.ppomt-
+ lgad;u e e }wimth th opinion of Tis ed Presidency Ma-
g in Cougest, e Govemmor  iotrate, would have

N.-W. P, and Oudh w. y With the openion of His ¢ .

Punjab - } Honour zhopﬁemmmo. full power to dispose.
vernor,

Central Provinces Before,however, tak-

British Burmah

Goorg . Wit your opinion, . ingany action of the
s8am s o e £
Hydorabad ., . E . kind suggested, the

j Governor-General in
~ Council would be glad to be favouredt on the subject.
No. 329, dated Ootacamund, the 8th June.
From—C. G.gMasrep, Esq., Acting Secretary to the
Government of Madras,
To—The Secretary fo the Government of Indm, Home
Department. 4

In acknowledging your letter No. 7—586, dated 28th
‘April 1882, on the subjcct of the position of Native members of
the Covenanted Civil Service in respect of criminal jurisdiction

over European British subjects outside the Presidency towns,

I am to transmit the accompanying Minutes which have been
_recorded by the Members of Governmenl: on this important
“guestion.

2. It will be observed that, while the Right Hon’ble the
Governor and His Excellency the Commander-in-Chief are in
favour of the proposed extension of jurisdiction, the Hon’ble
Messrs. Hudleston and Carmichael have recorded Minutes of
dissent.

A;[mute by the Honourable D. F. CARMICHARL, dated
the 15th May.

It is not true, as sta,ted by Mz. Gupta,* whose error is
mot noticed by :the Lieutenant-Gover-
nor of Bengal, that previousto the pass-
‘ing of Act X of 1872 (ke existinig Code of Criminal Procedure)
_no Magistrate, evea though a British subject himself, had juris-

diction (outpde the Presidency town) to try a charge agaun-t »

:
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: qlntuh lub]ect From the earliest days of British settlementl
y&,x in India, the Governor and his Council of every plantation,
7 - factory, or fort, had plenary criminal jurisdiction over British | ¢

- subjects. After this, as each Supereme Court was established,
British subjects resident in Indig, even without the Presidency
e wwnq became amenable to thoseCourts only. This restriction |
. Pproving very inconvemient was removed inthe Company’s
e Charter of 1813, which empowered Dis-

8 ov—83 Geo 11, Cap.  trict Magistrates—extended afterwards

i to all persons exercising full Magisterial
powers—to adjudicate all complaints

) i)referred against any British subjCt of assdults or other injuries
ot being felonies. So that for nearly sixty years before the

sent Code of Criminal Procedure came into force, the British

Q", istrate in the Mofussil had pretty nearly the same authority

| which is given to him by that Code. Theonly considerable en-

3’% largement in the Codeis the power given to a (British) Mofussil

. Sessions Judge to dea) with British subjects committed by the

'+ Magistrate, provided that no severer sentence than one year's
imprisonment shall be inflicted on conviction.

; 2. Itis important to notice Mr. Gupta’s mistake, because, if.
' we were going now for the first time totry British subjectsin
@J - the Mofussil, it would be difficult to defend the propriety of

lmntmg the jurisdiction to British officials ; but the case is

different where it is proposed to legislate towards the forfei-

ture of an ancient privilege, dating perhaps—at any rate this i

‘the common superstition —from Magna Charta, which declares -

. that no Englishman shall be condemned except per . legale judi-

ciwm pariwm ?

8. Tobserve from Mr. Gupta’s extracts that S} James
;7; Btophon sview of the matler wasthat thisis eminently a case
where we should consult the feelings of those who are tobe
Bi lublected to the jurisdiction. [ agree entirelyto this. Before. il
the Company’s Charter of 1833 the Govarnment of India had
not acquired the power of legislating as Mr. Grapta would desire. 4
'l‘hut Statute ga.ve them the power of investing the l[d!\milr; ﬁ
‘ : 0 -
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 Minute by the Howble Mr. Carmi
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. Courts with full criminal jurisdiction (the sentence of death ex-
cepted) over any of Her Majesty’s natural-born subjects and
the children of such subjects. Practically, however, except tho

petty jurisdiction given to a Sessions Court presided over 'By a

whatever has been done, and we know why it has not been
done—the British Lion, a vulgar brute, no doubt, has wag-
ged his tail and* roared; that he would do so again now
is, I think, pretty certain. To refuse the jurisdiction to the
Covenanted Native Magistrate is, I own, less defensible. He
has lived some years in England, graduated at’ Oxford
or Cambridge, andgwvon his position by honourable competi-
tion with young English gentlemen. The members of the
Civil Service receive him bordially; but ¢Society’ in India un-
fortunately does not; we propose him at the Club whex"g;
‘Society’ blackballs him; and I fear the lower orders of the

Britpn in India are not prepared to accept him as one to be |
trusted with their personal liberty. If they accept the Native

~ British subject, in the present Code passed in 1872, nothing

B

Magistrate in the Presidency town, it is because there they are

surrounded by thousands of public-spirited compatriots, who,

they are sure, would never allow them to be injured.
4. Lastly, I would observe that there is no little incon,

~ sistency about the treatment of this question at Calcutta. Ag
_ one time it was enacted that at all events every British subject

holding any of certain high judicial offices, ordinarily occupied
by Natives, in the Mofussil, should be amenable to Mofussil
Courts for corruption in the exercise of such office. After some

years this Act was repealed; and when during Lord Napier’s
. Glovernment here, the Courts of the Travancore State con-

victed and punished a British subject, its treasurer, for ira.ud,

 an immense stir was made at the Foreign Office, and a law was

*herent right of sovereignty, though the contrary practice had
~ prevailed in Travancore for 35 years under the formalapproval

- of the British Government. So at present, in Travancqre, no vP
‘Briton can be tried by a Magistrate who is not a Briton, and

 quickly passed that no Netive State could so proceed by in-

o
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" Minute by the Honourable W. Hudleston, dated the 6th May 1882.
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" Carmichael, that the proposed extension of jurisdiction would
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such Magistrate has no power at all till invested with it by the
~ Governor-Genegal in Council. Butif highly respectable Natives

fe= oty
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are to try Britons in British India, how can we refuse to let
Natives of the same class do the same in Travancore territory,
or in that of the other civilised Native States ? ; ]
- 5. After all, there is such a’thing as privilege ; this one is

highly valued by those who possess it, and certainly does no

- harm to the Native population ; while its surrender would, in

~ my opinion, cause gheat exaspiration, perhaps accompanied

with much political mischief, amongst"Her Majesty’s natural-
born subjects, their childern and grandchildren, lawfully be-

- gotten, who now constitute the privgeged "18“‘

Davip F. CARMICHARL.

I concur in opinion with my honourable colleague, Mr.

be impolitic, and is not expedient ; and I would note that sec-
tion 3, Act II of 1869, which empowers the Giovernment of
India and Local Governments to “appoint such and so many
of the Covenanted Civil Servants of the Crown in India or
other British inhabitants to be Justices of the Peace in British

- India beyond the Presidency towns (in which amy persons not

subjects of a Foreign State may be so appointed), distinetly
contemplated that the Covenanted Civil Servants would be
British inhabitants. It was clearly not anticipated or perceived

- that the contrary might be the case.

2.\ The position in the Presidency towns with their Euro- -
pean population and Bar is essentially different from that of a
Mofussil Court, where, in this Presidency at least, the accused

. might very probably be the only Furopean British subject -

within a circuit of 100 miles, and, with all due recognition of
the merits of the Native members of the Covenanted Service,

- I do not think the position would be a fair one. I am confi-

dent it would raise an outery that would aggravate race fric-

* ©
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tlon far more than the removal of the alrea,dy existing dmbihty
attaching to a small number of officials would allay it.
3. Mr. Gupta seems to me to wrongly assume that the
nominated members of the Native Civil Service are me.mbers of
the Covenanted Civil Service.

W. HUuDLESTON.

Minute by the Rtght Honourable the Goverxor, dated the 22nd
May, 1882.

T have read with great care and much respect the opinions
of my honourable col]‘agues, &lr. Hudleston and Mr. Carmi-
chael; but T cannot agtee with them. It is, perhaps, a pity
that a question was raised just now which affects so few people;
but I see no answer to the claim made by Mr. Gupta, which is
logically defensible. If may be that to admit that claim may
- wake yp bad passions, which are now slumbering; but I trust
this will not be so. 'We cannot stop where we are, if pressed
to advance, without stultifying our past action. Very soon, if
not immediately, the Covenanted Civilian of Native birth must
‘be put on precisely the same footing as his European colleague.
Mr. Gupta does not quite ask for this, in consequence of
a misconception which Mr. Hudleston has pointed out; but
there isno safe standing ground till we take up that
position.

" M. E. GRANT DU¥FF.

Mmuta by His Exonu,nxcr the ComMANDER-IN-CHIEF, daled the
; 23rd May, 1882.
' I agree with the remarks of His Excellency the Governor.

I don’t see how, in equity, any difference can be made in -
- the position and power of Brit%h and Native Covenanted
‘ Ouilinm .

' FRED. ROBERTS.‘

* ;" BT “'i“ v (b "r',”, o ]
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No. 4622, dated Bombay Castle, the 28th July, 18

g From—H. F. Aston, Hsq., Acting Under-Secretary to the
Government of Bombay, Judicial Department. - ; {

To-The Secreta,ry to the (Gtovernment of India, Home
Department.

In answer to your letter No. 7—587 of 281:11 Apnl last,
enquiring as to the opinion of this Government on the question
whether Native Covenanted Civilians, or at least those of them
who have attained the position of District Magistrate or Ses-
sions Judge, should not be relieved of such restrictions as are
imposed on their jurisdiction in relution to European British
subjects by Chapter XXXIII & the #8w Code of Criminal
Procedvre, I am direeted to state that, after consulting the
higher Judicial and Magisterial officers in the Presidency on the -
question, and finding much diversity of opinion thereon,
the Governor in Council has no hesitation in concurring with

. the preponderating opinion, which is to the effect that, the dis-

ability of Native Judges and Magistrates in respect to the
jurisdiction should certainly be removed from those Native
members of the Covenanted Civil Service who attain to the
position of District Magistrate and Sessions Judge.

No. 692, dated Naini Tal, 27th May, 1882.

From—The Officiating Secretary to Government, .t'T1
Provinces and Oudh. ’

To—The Secretary to the Government of India, Home
D‘\eﬁartment.
‘I am directed to acknowledge the receipt of your letter

No. 7—588, dated 28th April 1882, on* the subject of the posi-

tion of Native members of the Covenanted Civil Service under

‘those provisions of the Code of Criminal Procedure which

limit the jurisdiction to be rexercised over European British .
subjects outside the Presidency towns to Judicial officers who

‘are themselves Huropean British subjects,

€
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. 2. The opinions of several officers of experience have been
received and considered, and copy of a note recorded by Mr.
Duthoit, D.C.L., Officiating Judicial Commissioner of Oudh, is
forwarded for information.

8. The officers consulted are generally agreed that juris-
diction over European Rritish subjects cannot any longer be
withheld from Native members of the Covenanted Civil Service
as a class, They are tnanimous in thinking that when a Native
member of the Service has risen to the position of a Magistrate
of district or of a Sessions Judge, it is imperative that he
should exercise over European British subjects, the same juris-
diction as is exercis®l by Egropean members of the service
who are Magistrates of Districts, or Judges. There is however,
some difference of opinion as to the circumstances under which
the jurisdiction in question should be given to Native members
of the Civil Service who hold offices other than those named.
_ In the opinion of the majority of those consulted it should
be conferred on all Native members of the Covenanted Civil
Service, who are possessed of the requisite Judicial experience,
and who have shown by their ability, judgment, and strength
of character that they are fitted to exercise it. The Local Go-
vernment woulds exercise its discretion, as to the individual
Native members of the Service upon whom the powers of a

Justice of the Peace might be conferred. But the general.

statutory disability under which the*Native Magistrates and
Judges now labour, ought they think, to be removed.

4. Sir Alfred Lyall’s views on the subject are briefly these.
No European officer is appointed to be a. Justice of the Peace
or Magistrate of a District, or Sessions Judge until he has
been found to be by experience and character fitted to exercise
the powers and perform the duties which are attached to these

offices. During the period that generally. elapses before any

officer can attain to the position of Magistrate of a district or
Judge, or is appointed to be Jubtice of the Peace, ample op-

portunities are afforded of forming an opinion as to his quali-

~ fications for the offices in question ; and he is not appointed to

k i .
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“them if he has shown himself to be unfit to perform the duties
‘and exercise the powers belonging to them. The interests of

the European British subjects and of the Administration would,

in Sir Alfred Lyall’s opinion, be sufficiently provided for if the

general restriction, under which no one who'is not himself a -

‘European British subject, has jurisdiction over a KEuropean
British subject, being removed, power be left with the Local
~ Government to appoint as Justices of the Peace those Native
~ members of the Covenanted Civil Service who have proved their
fitness to exercise the jurisdiction. The TLocal Government
would then apply the list of personal fitness to each particular
case for Native as well as for furopeaspmembers of the Cove-
nanted Civil Service.

5. On general principles of Justice, it must, Sir Alfred

Tiyall thinks, be admitted that the existing class differences =

. betweer European and Native members of the same service
ghould be, as far as possible, removed. But so long as the spe-

cial jurisdiction of Justices of the Peace, and the special Pro.

cedure for the trial of European British subjects, are retained
in our law (and. the Lieutenant-Govqmor would not

have them withdrawn hastily or upén a side issue), it

is reasonable and consistent to look specially to the qualifi-
“cations of officers whoare to use these exceptional powers.
In these provmces there has mnot yet been oppor-
'tumty to form any very decided opinion about the character
and qualifications of the Native members of the service; and
the time is still distant when it will be necessary to abply to
the Native Civilians of these provinces the test of personal
.. fitness for the charge of a District, or for the post of Sessions

Uudge On general grounds, however, Sir Alfred Lyall con-
giders that the influences which are now brought to bear on

Natives in the position of members of the Civil Service,—in-

fluences arising from education and professlona.l training, and

from the responsibility that must necessarily fall upon them 7
when placed on a level and brought into comparison with Eu-
ropean officers,—are rapidly rendering them asa class capable

i
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of exercising impartially the jurisdiction and Judicial powers

- which are ordinarily exercised by European members of the

. the Covenanted Service to be Justices of the Peace.

Service.

6. It must, Sir Alfred Lyall thinks, be admitted, that an
officer who is appointed to be a District Magistrate should
have jurisdiction over European British subjects. Inconve-
niences of various kinds would result if this jurisdiction were
not enjoyed by every District Magistrate. A Native Cove~
nanted Civilian, therefore, who is appointed to the charge of a
District, ought to exercise this jurisdiction; for a Native Civi-
lian, who may not be entrusted with the powers of a¥ustice of the
Peace, is hardly fit to ®old chasge of a district. And if he, as

“Magistrate of a District, may be trusted to exercise the powers
of a Justice of the Peace, he should retain them when, his
charge qﬁ a District being temporary, he reverts to a subordi-
nate post. For it would be unreasonmable to let a restriction
in regard to the exercise of jurisdiction over European
British subjects operate so as to bring about the anomal-
ous result that an officer, though considered fit to ex-
ercise certain powers when officiating as Distriect Magistrate, is
considered unfit to exercise them when he reverts to his former
appointment.  « ;

7. Sir ArrrEp Lyarn would, therefore, recommend that
the Code of Criminal Procedure be so amended as to allow
effect to be given to the views above expressed. Act II. of 1869
has now been repealed, but section 22 of the Code of Criminal

~ Procedure (X of 1882) forbids the Local Government to ap-

point any persons except European British subjects to be
Justices of the Peace beyond the Presidency towns. It would
be necessary, therefore, to amend the section in such a manner

as to allow Local Governments to appoint Native members of
1t would

be necessary i section 443 of the same Code to omit the words,

“and an European British subject 3 in section 444 to omit all

reference to Kuropean British subjects; and torepeal section

- 450. These amendments would enable the Local Government



tp carry out the views above expressed whenever oceasion
'q;ght arise, In short, although the Lleutena.nt-Govenor
would not, for the present, advise that a Native Covenanted
Clnlmn should be invested (savein very specxa,l cases) with the
powers of a Justice of the Peace until he has been appomted
temporarily or permanently, to be Magistrate of a District, he
would confer the powers of Justice of the Peace on every
Native officer, whether a member of the Covenanted Civil
Service or a Commissioned Civil officer in a Non-Regulation
Province, who may beappointed to be a Magistrate of a Distriet.
‘ e——— —
o @

Note by W. Durnorr, Esq., Officiating Judicial Commissioner™
of Oudh, dated Lnclnow, the 19th May, 1882.

There are, 1 suppose, two arguments in favour of res-
training Natives of India from the exercise of ]nnsdmtlon in
criminal trials over Europeans :—

. L—That, say what we may, the European is the dominant
race in India, and as such is entitled to have its feelings con-
suiered and its prestige maintained.

II.—That it is doubtful whether in the exercise of juris-
diction over Europeans, the Native judiciary would not be m-
fluenced by race prejudices.

There is, I think, much force in both these a,rguments

As regards the former, 1 would remark that, go where we
may in the Bast, we find that a claim to be judged by their
peers is successfully asserted wherever Europeans are located in -
any numbers ; and that there is much point in Mr. Fitzjames.
Stephen’s remark (Supplement, Gazette of India, 4th May, 1878,
page 577)— There is no country in the world, and no race of

" men in the world, from whom a claim to absolute identity of
law, for persons of all races and all habits, comes with so bad a
grace as from the Natives of this country, filled as it is with
every. distinction which race, caste, and religion can create, and
passionately tenmacious as are its inhabitants of such distine-

A
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g "t:ibns.'” ; Bu‘t bhé’tim’e has, T’ t'hi‘n’k, come when these considera-
tions may wisely be disregarded; and I would not advocate the
restriction of the powers of Native Covenanted Civilians upon

an argument based upon mere sentiment. We have taken the

Native into our most important governing body ; let us treat him

loyally, and, as far as may be, trust him.

In the latter of the two arguments, however, I find a
valid reason for mot placing our Native brothers quite on the
same platform with ourselves. P :

As Mr. Gupta has poiﬁted out, we have now two classes of
Covenanted Civilians,—the men who have enleged the service
by competition in En VEla,nd and the men who have been ap-
pointed to it by the Viceroy 1 ®ndia.

These two classes of men must, I think, be treated *differ-

ently.

The men of the former class will, from the ecircumstances
of thq case, be men who have in their own persons overcome
the caste and religious prejudices into which they were born.
and who are more or less au cowrant with European feelings

and customs. Those of the latter class, on the contrary, .

may often be men saturated with caste and religious pre-
judices, and ignorant of Kuropean modes of thought and
feeling. In his own person a man of the former class is likely
to be as impartial a Judge as his European brother, and to in-
fluence from outside he would probably be almost equally in-
accessible. - But can we for a long time, at any rate,look for the
same impartiality, the same inaccessibility to outside influence,
in the latter class of men? I think not. We must not, I
think, expect for some time to ecome to find in the latter class
of men officers of higher intellcetual capacity or greater
strength of character than we have at present in our Native
Uncovenanted and Honorary Magistrates of good family. I
do not know what officers of the last-mentioned clusses may be
like in other parts of Indiu, but oL am certain, that in these
provinces, they are not men_who can be fully trusted to doeven<
- handed justice as between their own countrymen of different

L4 .
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' rehglons or between then- own eountrymen and Euro}em -
‘When I say this, I do not mean that they would be likely as a
rule to press hardly upon the European; 1 think, on the con-
trary, that they would, as a rule, unduly favour the European ;
all that I mean is that, from my experience of them, I eould
not always trust them to hold the scales fairly.” It is apt to
be assumed that Native Civilians will make good Judges. I
take leave to doubt whether more than a small minority of
tke men appointed for some years to come by the Governor-
General, will ever be fit for Judicial employment.

Things being so, I would make a distinction between the
two classes of Native Civilians.

Iwould make it the rule, i defaulof special causeto the
contrary, to appoint men of the former class (the men appoint-
ed in England by the Secretary of State) to be Justices of the
Peace under Act II of 1869. T would only appoint men of the
latter class (the men appointed in India by the Viceroy) to be
Justices of the Peace afterit had been fully ascertained that
they are men fitted by strength of character and Judicial abi-
lity to exercise high judicial functions.

Assuming the appointment of Native Civilians as Justices of
the Peace to be restricted as above, Iwould meet the difficulty
by omitting the words “ and an Turopean British subject” from
between the words “ first class,” and the words * shall enquire”
in section 443 of the new €ode of Criminal Procedure; by substi-
tuting for the words “himself is an European Bn'ti:h subject”
in section 444 the words “is a Justice of the Peace;” and hy
substituting for the words “an European British subjecb" in
section 450 the words ‘““a Justice of the Peace.” .

It will, perhaps, be objected to this proposal that it inter-
feres with the theory upon which the system of appointment of
Native Covenanted Civilians by the Viceroy—uiz., that they
ghould be treated in all respects as the Civilians sent out frqm'
England—is based. - The oljection is valid; but I-would reply
that as a fact the men appointed in India do not all of them
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come up t&’ iiio standard of exeellence which was propounded

~ for them, and that theadoption of the proposal will not require
an Invidivus distiaction ta ha publicly made, but merely thelay-
ing down of a rule of practice to be privately observed by {he
Government of India and the Local Governments.

No. 703, dated Lahore, the 5th August, 1882. '

From—W. M. Youne, Esq., Secretary to the Government
of the Punjab,

To—The Secretary to the Government of India, Home -

Department. .

I am directed to acknowledge your letter No. 7—589, dated
28th April, 1882, forwarding, for an expression of the Lieuten-
ant-Governor’s opiuion, a copy of a letter from the Government

‘of Bengal, recommending that all Native members of the
Coveganted Civil Service should be relieved from such restric-
tions of their jurisdiction over European British subjects out-
side the Presidency towns as are imposed by Chapter XXXIIT '
of Act X of 1882, or that at least Native Covenanted Civilians,
who have attained the position of District Magistrate or Ses-
sions Judge, should be entrusted with full powers over all
clagses of persons, European or Native, within their jurisdiction.

2. Inreply,Iam to say that Sir Charles Aitchison entirely
concurs in the arguments quoted in the enclosures of your
letter from the proceedings of the Legislative Council of 16th
April, 1872, and has little to add to them. His Honour con-
siders that Native members of the Covenanted Civil Service
should be relieved from all restrictions and disqualifications
imposed upon them under Chapter XXXIII of the new Code of
Criminal Procedure, Act X of 1882, by reason only of their not
being European Britich subjects; and that such of them as
may be from time to time appo'tnted Justices of the Peace and
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I&gmtrn.teo of the 1st class, or Sess:om Judges, ahoulé be

- anthorised by law to exercise all the powers and jurisdiction

whlch a Furopean British snhjact similarly appuluted can exet-
¢ise under that or any other Act.—— :

8. Sir Charles Aitchison, moreover, is ‘of gpinion ‘bha’t
the same powers ought to be conferred upon all Justices of
the Peace and lst class Magistrates, and upon all ‘Sessions
Judges, whether they were European or Native, and
whether they belong to the Covenanted Civil Service or not.
The powers and jurisdiction to be exercised by Judicial officers
should, His Honour thinks, depend entirely upon personal fit-
ness, and in no respect upon race or service distinctions. It may
be assumed that no one of any clags will bgappointed a Justice
of the Peace or Magistrate of the 1st class or Sessions Judge
who is not considered to possess the requisite qualifications,
and the appointment ought, therefore, to carry with it all the
usual powers and jurisdiction without regard to race, service,
orcrecd. Under Act II of 1869, any British subjeet, whether
European or Native, and whether belonging to the Covenanted
Civil Service or not, may be made a Justice of the Peace, if he is
considered properly qualified to act as such, and under
section 5 of the Act, every Justice of the Peuce has power
to commit European British subjects for trial before
a proper Court, and to do all other acts which any
Justice of the peace may lawfully do; and this appears
to Sir Charles Aitchison to be the broad and equitable
principle which Government ought to follow. The restrictlons
introduced by the Code of Criminal Procedure upon the powers
of Courts to enquire into and try charges against European .

itish subects, which rest exclusively on race distinctions, are,
in His Honour’s opinion, invidious and unnecessary. They are

: indéed, a mere residunm of the time when Europeans were to a

great extent under English law with which Native Judges were
not supposed to be acquainted, and should now be entirely
abolished, baving ceased to beﬂefenmble with the revision of

the Codes.
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No. 1694—86, dated the 15th May, 1882.

~ From—A. H. L Fra.ser, Bsq., Officiating Secretary to tho
Chief Commisioner of the Gentral Provinces.

To—The Secretary to the Government of India, Home De-
partment.

T am directed to acknowledge receipt of your letter No. 7—
590, dated 28th ultimo, regarding the position of Native mem-
hers of the Covenanted Civil Service under those provisions of
the Code of Criminal Procedure which limit the jnrisdietion to
be exercised over European British subjects ountside the Pre-
sidency towns, to judi®al offics who are themselves European-

- British subjects. The Chief Commissioner is of opinion that
" Native members of the Covenanted Civil Service should be

placed in this respect on the same footing as European mem-
bers of the same service, and should be relieved of such restrie-
tions of their powers as are imposed by Chapter XXXIIT of the
new Code of Criminal Procedure.

No. 360, dated Rangoon, the 11th May, 1882,

From—E. S. Symes, Hsq., Junior Secretary to the Chief
Commissioner of British Burmah,

To—The Secretary to the Government of India, Home,
Depa.rtment .

I am directed to acknowledge the receipt of your letter
No. 7—59, dated the 28th April, concerning the investiture of
Natiya Civil servants with power to try European British sub-
jects thhm their jurisdictions.

I am to submit that, in the Chief Commissioner’s opinion,

it is desirable that Native Civil Servants should possess the

will usually be, quite fit to exercise such jurisdiction.

samejurisdiction over European Bittish subjects as is exercised
by European Civil Servants. Native Civil Servants are, and
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Furopean British subjects are liable to the jurisdiction of
Asiatics in Upper Burmah ; and the Chief Commissioner does
not apprehend that there would be any prolonged feeling
against the change advocated by the Bengal Government a.nlong
the better classes of Europeans in India.

No. 764, dated Shillong, the 26th May, 1882.

From—C. J. Lvary, Esq., C.IE., Secretary to the Ohicf
Commissioner of Assam.

‘To—The Secretary to the Govermeent of India, Home
Department

I am directed to aanowledge the receipt of your Circular

No*l":Q?»T dated the 28th ultimo, in which you ask for the
opinion of the Chief Commissioner on the proposals made by
His Honour the late Lieutenant-Governer of Bengal, that all
Native members of the Covenanted Civil Service should be re-
lieved of such restriction of their powers as are imposed by
Chapter XXXIII of the new Code of Criminal Procedure, or
that at least Native Covenanted Civilians who have attained the
position of District Magistrate and Sessions Judge+should be
entrusted with full powers overall classes of persons, Europea.n
or Native, within their jurisdictions.

- 2. In reply I am tosaythatif the proposal had been to °
do away altogether with the distinction between Europ and
Native Magistrates in this respect, Mr, Elliott would not have
supported it. The distinetion is no doubt open to the charge of

“being invidious, and rests to a large extent rather upon senti-
‘ment and pre}ndwe than upon reason. But that such pre-
judice did exist in great strength some years ago is motorious,
and now that the feeling has somewhat died out, the measures
taken for introducing equality between the races should be
gradual and tentative in order to run no risk of re-awakening
the antagonism which is passing away. It should notbe for-
gotten, moreover, that besides the strong disinclination which
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wonld umlonbtedly be felt by Europea.n British subjects in

India to being made subject generally to the jurisdiction of

* Native Judges and Magistrates, there are several practical rea-
sons against that course which are not without great weight.
An extensive conferment of these powers to Native Magistrates

would involve the trial by them "of Europeans in parts of the

country where neither our police mor our jails are suited for .

dealing with such persons. The appearance of Europeans in
Court before a Native Magistrate, surrounded by Native amla,
and guarded by Native police, accustomed only to deal with the
generally tractable and (in the face of Justice) submissive
members of their eyvn racg, might easily lead to scandals
in the administration of Justice which would be very re-
gretable, and which would, Mr. Elliott fears, by the excitement
and agitation which they would create, lead to exacerbation and
strengthening of that popular prejudice and race antagonism
which it has taken along course of years to soften and abate.

3. Bat while these considerations, in the Chief Commis-
sioner’s opinion, should forbid any extensive conferment of

jurisdiction over Europeans upon Native Judicial officers at pre-

sent, he is quite at one with Sir Ashley Eden in regard to the

limited proposal now put forward. He thinks that there is
" room and reason for a distinction between Native Civilians ap-

pointed in England by competition and those Native members

of the Covenanted Service who have been appointed by nomi-

nation in India. The former class should, in his opinion, be
- placed in every respect on an equality with their British-born
brothers in the service, and permitted, like them, if appointed
Justices of the Peace, to deal with cases in which Europeans’
are accused. In the case of Native Civilians appointed in
India, who have not had their experience enlarged, and their
education broadened by a visit to Europe, he would confine the
extension of these powers to such of them as have attained the
‘grade of District Magistrate or Sesslons Judge, and haveal&o
U beenappomted Justices of the Peace
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' 4. TheChief Commissioner does not think that this slight
progress in the direction of equality is likely to excite any seri-
ous opposition on the part of the European community. The*
feeling which ten years ago it would have encountered is, he
believes, gradually dying out ; and the experience which is be-
ing acquired of the efficiency with which Native officers ad-
minister Justice is by degrees undermining it. The extension
of Native agency in the public service, and the increase of the
" influence of the Native voice in all political matters, are palpable
facts, and the European settler is learning that he must recon-
cile himselt to the march of events, and accept the inevitable.

PRI L4

No. 815—17, dated Bangalore, the 16th May, 1882.
From—Major H. Wylie, 0. 8. I, Secretary to the Chief
Commissioner of Coorg,
; To—The Secretary to the Government of India, Mome

Department. !

With reference to your letter No. 7—592, dated 28th ultimo,
inviting the epinion of the Chief Commissioner of Coorg, re-
garding Native members of the Civil Service exercising juris-
diction over European British subjects, I am directed to state,
for the information of His Excellency the Viceroy and Gover-
nor-General in Council, that Mr. Sandford is of opinion that
the provisions of the present law of Criminal Procedure, which
limit jurisdiction to try for criminal offences European British
subjects, to persons who are themselves European British sub.
]qct‘s are wise, and should, for political reasons, be maintained.

No. 345, dated Hyderabed Residency, the 24th ‘Auggust,

1882. :
From—W. B. Jones, Esq; Resident at Hyderabad.

To—The Secretary to the Government of India, Home -
Department.
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Replying to your Circular No. 3—594 of 28th April last, I -
have the honour to submit in original a letter in which the
Commissioner, Hyderabad Assigned Districts, discusses the
matter there xeferred. The Judicial Commissioner, who was
also consulted, is of opinion that the time may be considered
to have arrived for extending to Natives who have qualified for
the Civil Service, and who have attained the position of District
Magistrate, or of Sessions Judge and Justice of the Peace,
jurisdiction over European British subjects.”

2. My own opinion is that such jurisdiction should be
exercised by— .

(1) all Native®hembere of the Civil Service who have at-
tained the position of District Magistrate or Sessions Judge;

(2) by such other Native members of the Civil Service as
the Local Government may specially empower in this behalf.

It is scarcely necessary for me to state in detail the reasons
which induce me to give my opinion in favour of the small re-
laxation of the present law which His Honour the Lieuten. '
ant-Governor of Bengal suggests. The principle that a Euro.
pean British subject shall only be tried by one of his own
class has the sanction of along history behind it. I certainly
should not be disposed to rest a recommendation for a depar-
ture from it on considerations of mere administrative con.
venience. All that can be said is that the reasons by
which the general principles might be defended have,
from the days when it was first asserted, until now,
_ been gradually getting weaker, and that the reasons for the
particular departure from the principle now proposed are the
novel results of the altered circumstances of the Civil Service
and of India generally, and that, to use the Judicial Commis-
sioner’s expression,  the time has come” when the change ought
to bemade. It will be a small change in itself, but it will be
an act of justice to those Natives ®of India whom we invite to
take their places by our side as Civil Administrators ; and will



add to the NUMErous measures which of late years have tendgd

to bridge over the separation between Englishmen and their
B Indian fellow subjects, which began when, assuming the Dewani
' of Bengal, we constituted ourselves the sole Oivil }dmxmstmtdrs
of the country. o

4. I will only add that, while the proposed change ap-
: ‘pem to me to be demanded of usas a measure of justice to
Native members of the Ciyil Serv1ce) and of reasonable con-
oesgion to general Native opinion, I cannot believe that it can
_ be regarded by intelligent Europeans with serious dislike. In
days when the interior of India was reached with difficulty,
when no press, railways, telegmaphs, of Bar existed; when
Native Magistrates were untrained and unacquainted with
Europea.n habits and feelings, an Englishman, almost alone in
an up-country district, might with reason apprehend that he
would not always obtain an impartial trial before a Native Magis-
trate. All this is now changed, and a claim which was farmer-
ly grounded on a reasonable apprehension, can, it seems to me,
when concession is limited, as it is proposed to limit it, rest on
little besides unreasonable class prejudice. '

" No. 82A., dated Chiculda, the 1st June, 1882,

From—A. P. Howrry, Esq., Cothissioner, Hyderabad
* Assigned Districts,

To—The Secretary for Berar to the Resident at Hyderabad.

I have the honour to acknowledge your No. 819J. of the

8th instant, forwarding for opinion a letter from the Govern.-

- ment of Beugal, with enclosure, relativeto the jurisdiction to’
g be exercised by the Native members of the Covenanted Civil
Service over European British subjects. T

, 2. The Lieutenant-Governor is of opinion that the time
has now arrived when all Native members of the Covenanted
- Civil Service should be relieved of such restrictions of their
powers as are imposed on them by Chapter XXXIII of the new

i )
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Code of Criminal Prooedure, or when “at least Native Cove-
nanted Civilians, who had attained the positiou of District Ma-

gistrate or Sessions Judge, should have entrusted to them fall
powers over all classes, whether European or Native, within their

‘jurisdictions.” The grounds of this opinion are (1) that it is
right as a matter of general policy that Covenanted Native
Civilians should be empowered to exercise jurisdic-
tion over Europeans as well as Natives; and (2) that
it 'will be a matter of administrative convenience for
Natives to exercise such powers, otherwise the anomaly
might occur of a European Joint Magistrate who is subordi-
vate to a Native Iystrict Magistrate or Sessions Judge, being
empowered to try cases which his immedite superior cannot try-
Itisadded that, as Native Presidency Magistrates within the
Presidency towns exercise the same jurisdiction over Europeans
that they do over Natives, therefore there is no reason why
Covenanted Native Civilians, with the position and training of
District Magistrate or Sessions Judge, should not exercise the
same jurisdiction over Europeans as is exercised by other mem-
bers of the service. These views are expressed npon a note by
Mzr. Gupta, of the Bengal Civil Service,representing the anoma-
lous position in which Native members of the Covenanted Civil

_ Bervice are placed by Chapter VII of the old Code, whichis
reproduced in Chapter XXXIII of the present Code.

8. The first point that occurs to me is, that the case is,
_unintentionally no doubt, very unfairly and incompletely stated
by Mr. Gupta. He refers to the discussion of 1872, and says
that nothing can be added to the eloquence or the sound
reasoning of those who argued then in favour of the. view .
which he advances now. He adds that the arguments of 1872
in favour of hisview present themselves with redoubled force
in 1882, and that “they are too obvious to require mention.”
8till he does mention thew, and at length, in skilfully arranged
“ extracts for ready reference,” aild then he gives a reason, due
to a recent but “ important change,” in the constitution of the
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Covenanted Civil Service, why there is admittedly less foree in
those arguments now than there was ten years ago.
"4, TothisT reply that if the arguments in favour of Mr.
Gupta’s view are all that they are represented to be, how is it
that they were in the minorityin 18727 Mr. Gupta attempts to
make a point in the composition of that minority ; but when I
find Sir J. Stephen and Sir John Strachey voting on  thesame
side, and that side the majority, it is idle to say that the drgu-
mants against which they voted are *too obvious to requirs
mention.” Mr. Gupta cites the authority of the late Lieutenant-
Governor of Bengal (Sir Geeorge Campbell), who voted with the
minority, but Mr. Gupta fails togrotice g his extract, or even
to allude to Sir George Campbell’s adwission, that he
seldom had greater doubt and difficulty in making up his
mind, and that when he did vote for the amendment, it was
on the express ground that “ it appeared to His Honour that
what was now proposed was a minimum of change.” It was
not proposed to impose upon the European public the general
liability to be tried by Native Magistrates, but only the possibi-
. lity of being placed under the jurisdiction of three or four
Natives who had qualified themselves for admission into the
ranks of the Covenanted Civil Service, and who, under the ex-
isting law, might be * Justice of the Peace.” What then was
Sir J. Stephen’s argument ? I give it, as Mr. Gupta gives
the opposite views, in extracts: “ In countries situated
as most European countries are, it is no doubt desir-
able that there should be no personal laws ; but in India it is
otherwise. Personal, as opposed to territorial, laws prevail here .
_ on all sorts of subjects, and their maintenance is claimed with
the utmost partinacity by those who are subject to them. The
Mahommedan has his personal law. The Hindoo has his per-
: sonal law. Women who, according to the custom of the coun-
 try, ought not to appear in Court, are excused from appearing in
Court. Natives of rank and ‘influenuce enjoy, in many cases,
privileges which stand on precisely the same principle ; and are -

. ® ¥ 5 Q
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English people to be bold that, wlnlst it is their duty to respect all
these laws scrupulously, they are to claim nothing for them-
selves ? that whilst the English Courts are to respect, and evén
to enforce, a variety of laws which are thoroughly repugnant to
.all the strongest convictions of Englishmen who settle in this
country are to surrender privileges to which, rightly or other-
wise, they attach the highest possible importance ? 1 can see
no ground or reason for such a contention. I think there is
no country in the world, and no raceof men in the world, from
whom a claim for absolute indentity of law for persons of all
races and all habits comes with so bad a grace as from
the Natives of this cogp try, ﬁlled ag it is with every distinction
which race, caste, and religion can create, and passionately tenas
cious as are its inhabitants of such distinctions.

“ It may be replied that to use this argamentis to desert
the characteristic principles of English Government and to
make a point against, an antagonist by surrendering what we
ourselves believe. My answer is, that the general principle that
~ all persons should be subject to the same lawsis subject to
wide exceptions, one of which covers this case. It is obvious
enough; but possibly the best way of stating it will be to show
how it applies to the particular matter before us. The English
people established by military force aregular system of Gov-
ernment, and in particular, a regular system for the adminis-
‘tration of justice, in this country, in the place of down right
anarchy. The system of administering justice was, and is,
beyond all question, infinitely better than any system which the
- English people found here ; but it neither is,nor canbe, the

- English system.

“ It must of necessity differ from it in its characteristic
 features ; andalthough I am not one of those who blindly admire
‘the English system of criminal justice, I say that, if English
people in India like it, which they notoriously do, they havea
perfect right to have it.”
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 dgoin:—“The prmtege as to jurisdiction is the pu of

: tho prisoner, not the privilege of the Judge. The European had

an objection to be tried by the Native. Considering the posi-
tion in which he stood,the question was whether you would| put

him ina position in which he did not at presentstand. You

placed no slight upon the Native by saying that he could only try
a man of his own race. What was there against the feelings of
the Native in saying that ? 'Why should any one feel a slight,
because he was told that tliis particular man was to be tried in

- a.‘pa.rsic’ular way ¢ On the other hand, it was a feeling, and

not an unnatural one, that a man should wish to be tried by his
own countrymen.”

I think Mr. Gupta would ha,ve stre‘l;g'thened his case had
he explained what is the answer now to .SirJ. Stephen’s argu-
ments which commanded a majority ten years ago. Togically,
it would seem that as long as we have personal law in this
country ; as long as women and privileged Natives are egcused
from appearing in our Courts ; as long as the European British
subject has any rights and privileges under the law; so long
should the present law, as to the Judge before whom the
European British subject must be tried;  be maintained.
1 submit that when a European discusses the ques-
tion, he is exposed to the converse difficulty of that
urged by Mr. Gupta, on the score of being personally in-
terested, and that he is likely to be deceived by the false
glamour of liberality attaching to his adoptionof Mr. Gupta’s:
view, which ought not, however, to obscure the real issue
whether, under the circumstances of India, the Europem ",_Bri,,_

\tish subject should be deprived of the one privilege of personal -
law which he most values. The question is by no means so
obvious as Mr. Gupta represents. T believe that the majority
of non-official Europeans would answer it still as Sir H. Norman
did. “He had the highest regard for the Natives of the

~ country, and particularly fot those who had attained the very

important position of a Magistrate of the first class ; but look-

: A0S
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ing to the pecularities of our position here, and to the great
differences of character between Natives and Europeans, he
thought it was undesirable to allow the trial of Europedn:
British subjects by Natives in the Moefussil.”

5. As to the arguments urged by the Government of Ben
gal, the first simply and admittedly begs the whole question on
which Sir J. Stephen and Sir H. Norman took their stand. As
for the second argument, based on administrative convenience,
the question is how often would such cases be likely
to arise, and whether, if they did, the inconvenience
would be so frequent, or of such consequence as to
supply an answer to thg argaments of Sir J. Stephen and Sir
H. Norman, which, I submit, are just as strong now as ever
they were. In any case the plea of anomaly hasfar less force
in India than elsewhere. Surely, too,it might be argued that
Natives and Europeans are not on the same footing in fact in
many ways, and that the law recognises this fact; that there
must be some differences in the position of the European British

~ subject from that of the Native, and that the law recognises
these differences, and that the nationality of the Judge isno
more invidious or special than the composition of the Jury.

6. In conclusion, then, if I am asked for an opinion about
a clause in a law which, although only just passed, and not yet
actually in force, is considered by a high authority already to
' require to he amended in an important particular, I would
" admit that there is enough force in the plea urged by Mr.
Gupta, and supported by the Bengal Government, to warrant a
reconsideration of the question decided in the Legislave Council
on the 4th May, 1872. T gofurther and think that the point -
should be raised and discussed now, because in 1872 many
of the speakers weve hampered by pledges or quasi pledges
which prevented the question being. really decided on its
merits. And as to the merits of the question, I 'would
say that iv is nmo doubt desiraBle that there should be
no personal laws, but that, in my humble opinion, the whole
‘question of personal law should be considered together, and

.\
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“ not the single point raised by Mr. Gupta. And if the question
" be raised, the decision should be final, for we cannot always
‘éxpect the same serenity in the political horizon which we enjoy
at present. |
I append the replies of the Deputy Commission®rs of Bul-
dana and Amarioti, who weré consulted on the subject.

In my opinion the timehas certainly come when Native
menibers of the Civil Service who have been made District
Magistrates or Sesssions Judges should be entrusted with full
powers over all classes, Earopeag or Na@ve, within their juris-
diction.

? A. TvinrocH,
Deputy Commissioner.

Amraoti, 27th May 1882,

I am of opinion that the invidious distinction should be
abolished, or that an understanding should be arrived atun-
der which Native members of the Covenanted Civil Service
would be held to be disqualified for office as Sessions Judges or
Magistrates of the District. I quite agree with Mr. Gupta,
that if you entrust them with these responsible offices, you
ought not to cripple their powers.

There is, however, no force in so much of the argument as-
is based on the fact that Native Presidency Magistrates and
High Court Judges already have jurisdiction over Europeans.
They are exposed to a publicity that renders their position ex-
ceptional. Mr. Gupta himself seems inclined to make dis
tincvion between Native Covenanted Civilians who have
been trained in England and those who have not, and
I think he does so rightly.* I am, therefore, inclined to believe
t.ha; “the latter class of Civilians should not hold office as
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84  Oriminal Procedwure Amendment Bill, 1888,

VICEREGAL LEGISLATIVE COUNCIL*

The Council met yesterday at Government House at
1T A,

Present.—His Excellency the President ; His Exoellency the
Commanderin-Chief; H. H. the Lieutenant-Governor ; the

How'ble W. W. Hunter, LE.D., C.LE.; Hon'ble J. Gibbs
C.8.1, C.LE.; Major the Hon’ble E. Baring, R.A., C81I,
C.LE.; Major General the Hon’ble T. F. Wilson, C.B., C.LE.;
Hon’ble C.P. Ilbert, C.I.E.; Hon’ble T. C. Hope, C.S.L, C.ILE;
Hon’ble Maharaja Sir Jotindra Mohun Tagore, K.C.8.L;

Hon'ble Raja Siva Persada, C.S.L; Hon’ble Sayyad Ahmed

Khan, C.8.1.; Hon'ble Durga Chu.ra.n ghaha ; Hon’ble H. J.
Reynolds ; Hon’ble H. 8. Thomas Hon'ble G. H. P. Evans,
Hon’ble Robert Miller. ‘

Cope oF CRIMINAL PROCEDURE AMENDMENT BILL.

The Hon'ble Mr. ILperT moved for leave to introduce a
Bill to amend the Code of Criminal Procedure, 1882, so *far as

. it relates to the exercise of jurisdiction over European British

subjects.
He said,—The effect of the existinglaw on this subject is
summed up in a section of the new Criminal Procedure Code

(443) which directs that “no Magistrate, unless he isa Justice of .

the Peace, and (except in the case of a Presidency Magistrafe)
unless he is a Magistrate of the first class and a European Bri-
tish subject, shall inquire into or try any charge against a Eu-
ropean British subject.”

Now there is no restriction on the nationality of a Prem.
dency Magistrate; Natives of India may hold and have held
that office. Theresult of the law therefore is that, within the
linnits of the presidency towns jurisdiction over Huropean Bri-
tish subjects may be exercised by any person who happens to
be a Presidency Magistrate, whether he is a European British
subject or mot ; but that outside these limits, in any part of the

MR. ILBERT,

¥ “ZEnglishman,” February 8, 1883,
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mofussil, that jurisdiction cannot be exercised by any of Her
Majesty’s Magistrates, however complete may have been his
training, however long may have been his judicial experience,
however high may be his rank in the service, unless he ha.ppens
to be a European British subject.

Such is the existing law, and it was settled in this form in
- the year 1872, after a very remarkable debate which resulted in
a very remarkable division. The Select Committee on the
Bill which afterwards became law as the Criminal Procedure
Code of 1872 had adopted a resolution in which they recorded
their opinion “ that the jurisdiction of Magistrates and Ses-
sions Judges who age Justiges of the Peace might with ad-
vantage be extended in the case of European British subjects.”
It will be observed that there was nothing in this resolution
which .implied that the exercise of this jurisdiction in future
was to be confined to persons wko are themselves European
British subjects. Such a limitation was however inserted in the
Bill as finally settled by the Committee, but when it was
brought before the Legislative Council Sir Barrow Erris (I
shall take the liberty of referring to him and others by the
titles which they now bear) moved an amendment which wonld
have had the effect of striking out the limitation. It would
appear that the limitation to which he objected had in fact
been introduced in pursuance of some kind of bargain or comse
promise between members of the committee holding different
opinions on the subject. Repeated references were made in the .
course of the debate to the existence of this compromise. Thus
Mr. Chapman, whilst expressing his agreement with much that
had fallen from Sir Barrow Ellis, said that he felt himself
unable to support the amendment for the very plain and
conclusive reason that he, as member of the Select Committee,
considered himself bound to adhere to the pledge he had given
to the Europea.n community that under the altered law an
Englishman should retain his privilege of being tried by an Eng-.
lishman. Again, Mr, Inglis said that he did not intend {o go
Mr, ILBERT,
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into the question on its merits, as he considered that he was
bound by the terms of the recommendation which he had signed

with other members of the Committee. My eminent predeces- -

sor, Sir James Stephen, who was in charge of the Bill, declared -
in the most emphatic terms that he could not undertake 0 justify -

on principle the terms of the compromise. And Sir J. Strachey,
who also supported the proposals, admitted that the provisions
of the Bill represented a compromise which was open to criticism

of every kind. The amendnient moved by Sir Barrow Ellis was

put to the vote, and was lost on a division by a majority ef7 to 5.

But the minority on the division included the majority of the
Executive Council. It consisted of the then Yiceroy, Lord Napier
of Murchistoun, the then Lieutenaht-Governor of Bengal, Sir G.

Campbell, his immediate successor, Sir R. Temple, the then Com-
mander-in-Chief, Lord Napier of Magdala, and Sir Barrow
Ellis. Fach of these distinguished members of the Govern-
ment of India not only voted but spoke in support of Sir Barrow
Tllis's amendment and against the proposals that are embodied
in the existing law. AndIshall make no apology for quoting
to-day some of the arguments which they deu and gome of the
_opinions which they expressed. .

S1r Barrow ErLis said that in making the invidious distine-
tion which was now proposed, if we excluded any Justices of the
Peace from the exercise of certain powers, we were really ca.sting'
a stigma on the whole educated Native population of India. He

might also urge that there would be considerable inconvenience :

in having such a distinction. But he preferred to put it on the
broad ground that, if you had Native Covenanted Civil Servants,
~ yowought not to bar them from exercising the powers of a Civil
- Servant, among which powers is the jurisdiction of a Justice
of the Peace over European British subjects. By Act XVILI of
1869 Natives might be appointed Justices of the Peace, and
on what ground, he would ask, was it proposed to restnct their
powers as Justice of the Peace ?
. MR, ILBERT.
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Srr Gmores CAMPBELT, was of opinion that the Council
should adhere to the decision which had been come to by the
passing of Act II of 1869, namely, thata Justice of the Peace

‘must be either a Europear British subject or a Covenanted Civil
Servant. To re-open that question and to limit the powers
that might be exercised by any’ Justices who were Covenanted
Civil Servants appeared to His Honour to be somewhat invi-
dious, and would be, as it were, setting themselves against
the policy hitherto pursued. Viewing the matter in that light,
he should be inclined to vote for the motion before the Council.

‘The CoMMANDER-IN-CHIEF said that the Native members of
‘the Covenanted Ciwg Servicghaving been to Europe, having be«
~come acquainted with the European feelings, ideas and customs,
and having qualified themselves to take their places with the
‘European members of the Civil Service, His Excellency would
frankly accept them as real members of the Covenanted Civil
Service, and allow them to exercise all the functions which the
European members exercised.

Lorp Narrer or MurcHIsTOUN said that his vote would be
given in conformity with the opinion which had been expressed
by the Commander-in-Chief. His Excellency thought that the
restriction would embody a stigma on the Native community in
general. It was equivalent to stating that under no circumstances,
as far as the administration of the law was concerned, could the

- Native attain to that degree of impartiality and courage which
would justify the Government in reposing in his hands the
powers of trying European British subjects. He thought that
by the restriction we in effect said to the European “ You are

 not to be tried in the mofussil by the agency by which yon are
tried in the High Court and in the Courts of the Magistrate
in the Presidency town, with the general approval and sanction
of the European and Native communities.” It was saying in

* effect that the Native who had attained to the position of a

Sessions Judge was not compefent to try a European British /

subject, but that he might try him when he Lecame a Judge of
MR. ILBERT, ;
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the High Court and sat beside a European Judge. His Excels
lency could not but help thinking that there was practically no
~ greater disparity in permitting these Native Civil Servants to
try a European British subject, than in permitting Native
Justices in the Presidency towns to try him. There appears
ed to His Excellency to be no such broad distinction whatever
between the conditions of the society and of public opinion
i this respect between the Presidency towns and the mofussil.
‘There were now a great number of public-gpirited men and a
great deal of public spirit all over the provinces. Communis
cations by rail, the dissemination of newspapers both in English
and the Vernacular, and a great vagiety of other ecir~
cumstances had destroyed tha distinaglion which former.
ly existed between the Presidency towns and the mofussil.
His Excellency did not himself consider that there was the
slightest possibility that in the rare case of a Civil and Sessions
Judge trying a European British subject in the mofussxl there
would be an abuse of justice.

Siz Barrow Errrs desired to add his testimony to the
efficiency with which Native Magistrates had performed their
duties in the Presidency towns, in the administration of justice
to both Europeans and Natives, and he had no hesitation
in saying that they had performed their duties with as much
credit and efficiency as the European Magistrates. And if they
had done that, he saw no reason why Natives in the position of
Covenanted Civil Servants or Sessions Judges should not be
equally competent to administer justice to the European in the
mofussil. His Hon’ble friend, Mr. Stephen, had remarked that
in this matter we were not to consult the feelings of the Judge,
but of those who were to be subjected to ‘the jurisdiction. In
answer to that Mr. Ellis would say that he saw no reason why
that which did not hurt the fee_liggs of Europeans in the Pre.
sidency towns should hurt in tuc | Hussil, :

And finally Sir Ricaarp*'TEmrLE said he thought that the
inference was undeniable, that if the Natives were ehglble to

MR. ILBERT..
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all the great offices of, the admmutmhon, it seemed 1mproper
and unreasonable to say that they should not sit as Judges over
Europeans in the mofussil for offences of the trivial nature

_ over which it was proposed to give Justices of the Peace cog-

nizance.
However, as I have said,. these views, though they com-
meunded themselves to the majority of the Executive Council,

'did not commend themselves to the ma]orlty of the Legisla-

ture, and the amendment proposed by Sir Barlow Ellis was lost.

It was not to be expected that a decision which avowedly
proceeded on the terms @f a comspromise, and against which
such a formidable weight of official authority was arrayed,
should be accepted as a permanent settlement of the question.
Tt has not been so accepted. Whenever proposals have been made
for amending the Criminal Procedure Code the attention of the
Government has been directed to the anomalous position in
which Native members of the covenanted civil services have
been left by the legislation of 1872.-Tn the early part of last year
Mr. Gupta, a Native member of the Bengal Civil Service, submit-
ted to the Lieutenant-Governor of Bengal a note in which he
pointed out that the existing law, if maintained, would give rise
to an invidious distinction, and to very practical inconveniences
in the case of those natives of the country who might expect in
course of time to attain to the position of a District Magistrate

. or of a Sessions Judge. I may add that the anomalous nature

of the present arrangements could not be better illustrated

- than by Mr. Gupta’s own case. He officiated for some time as

Presidency Magistrate here in Calcutin, and while so officiating
he had, under the law as it stands, full powers over European
British subjects, even in comparatively serious cases, and
exercised those powers with satisfaction to the Local Govern-

~ment and the public. On his removal to a more responsible

appointment in the interior he ceased to be qualified‘to deal *

. with even the most trivial cases affecting Europeans. * Mr.*
I, Gupta's proposal was that the law should be nmanded by

‘MR. ILBERT. b K3
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extending the jurisdiction over Europegn British mbjecﬂl, to
- natives of this country holding the office of a District
Magistrate or of a Sessions Judge, and he suggested
that the amendment might be made in the Bill, ";hiCh
has since become law as -the Criminal Procedure Code
- of 1882. However, that Bill bad then nearly reached
its final stage, and it was obvious that a question which was
of such importance and difficulty, and about which it would be
impossible to take action without consulting both local Govern-
ments and the Secretary of State, could not with propriety be :
raised at so late a stage of the discussjon on the Bill. In this,
as in other matters, the GoVernment bad, as was ‘pointed out
last year by my friend Major Baring, to choose between, on the
one hand, passing the new Code, with the amendments which
had been generally accepted— amendments whickh were of con-
siderable importance—or on the other hand, postponing the
Oode, with all its improvements of form and substance, until all
possible amendments of law had been got tegether and con-
sidered, ;

Of these two courses the Government adopted, and I think
it will be generally agreed, wisely adopted, the latter, taking
care, however, to make it clear that whilst re-enacting for the
purpose of consolidation certain provisions of the existing law,
they were not to be considered as expressing an opinion that
these provisions might not with advantage be amended. "

This was Sir Ashley Eden’s view, and aecordingly he Post- :
poned the submission of Mr. Gupta’s note to the Government
of India until the new Criminal Procedure Code had become
law. But when he did submit it, he accompanied it with a
strong expression of opinion as to the expediency of altering
the law in the direction indicated by Mr. Gupta. He remarked
~ that as a question of general policy it seemed to him right
*that, Covenanted NativeCivilians should be empowered to exer-
eise jurisdiction over Europeans as well as over Natives whoare
 brought before them in their capacity as Criminal Judges,

% MBILBERT. g .
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* Now that Native Covenanted Civilians may shortly be expected

,“

fo hold the office of District Magistrate or Sessions Judge, it ig

also, as a matter of administrative convenience, desirable that
they should have the power to try all classes of persons brought
before them. Moreover, if this power is not conferred upon
native members of the Civil Service, the anomaly may be pre-
sented of a European Joint-Magistrate who is subordinate to a
Native District Magistrate or Sessiovs Judge being empowered
to try cases which his immediate superior cannot try. Native
Presidency Magistrates within the Presidency towns exercise the
same jurisdiction over Europeans that they do over natives, and
‘there seems to be no swufficient ygason why Covenanted Native
Chvilians, with the position and training of District Magistrate or
Sessions Judge, should not exercise the same jurisdiction over
Europeans as is exercised by other members of the service.

For these reasons Sir Ashley Eden was' of opinion that
the time had arrived when all native members of the Coven-
anted Civil Service should be relieved of such restrictions of
their powers as are imposed on"them by Chapter XXXTIT of
the new Code of Criminal Procedure, or when at lenst Native
Covenanted Civilians who have attained the position of District
Magistrate or Sessions Judge should have entrusted to them
full powers over all classes, whether European or Native, within
their jurisdiction.

Before taking any farther actionin the matter, the Govern-
ment of India co“idered it desirable to ascertain the views of
local Governments and Adminstrations as to the expediency of

" the amendments suggested by Sir Ashley Eden, and accordingly

they addressed a circular letter to the several local Governments
inviting a confidential expression of opinion on those suggestions

The result was remarkable. There was an overwhelming con-

sensus . of opinion that some change in the law was required
and that the time had come for remozing the present absolute
bar on the investment of Native Magistrates in the interior

. . 2 : r*
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with powers over European British subjects. As to the pre
clse extent to which the law should be modified, there was, as-
mxght naturally be expected, some difference of opinion ; but
it was generally admitted that a native civilian in the position
of a District Magistrate or Sessions Judge should have equal
powers with his European tolleagues, and there was a very
strong body of opinion that there should be no distinc-
tion made between Native and European members of the
Covenanted Civil Servize at any step in respect of their judicial
powers, provided that they were individually found qualified to
exercise those powers.

Under these circumstances it has bcome abundantly clear
that the existing law cannot be maintained, and the only ques-
tion which we have to consider is not whether the law should be-
altered, but how it should be altered. In approaching this ques-
tion there is one consideration of which we must not lose sight
and of which it is not likely that we should lose sight, and that,
ig, that this is a subject with respect to which it is eminently
undesirable to avoid constant tinkering of the law. The settle-
ment arrived at in 1872 may not have been satisfactory, I do not
myself think that it was satisfactory, but.such as it was,
we should not be justified in re-opening this difficult ques-
tion, unless we saw our way to a solution which shonld be,
I will not say final, for nothing in legislation is absolutely final,
but which should contain in itself the elements of stability and
durability. Can we find any such solution? If we look the
question fairly in the face, and endeavour to réalise distinctly the
object at which we ought to aim, and the facts with which we
have to deal, I think that we can. As to the object at which
we ought to aim, there will be no difference of opinion. It is
simply the effectual and impartial administration of justice,
and as to the facts with which we have to deal, no one who has

studied the statistics and reports of the cases involving charges
against Buropean British subjects can fail to be struck with two
things, first, that as compared with the great mass of ordmuy

MR. ILBERT.
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criminal business they are exceptionally rare, and secondly,
that they are exceptionally tronblesome and difficnlt. To what
conclusion do these two peculiarities point ? They appear to, me
to show that, in the interests of the effectual and impartial
administration of justice it is not necessary, and that,in the
same interests it is not desirable, to clothe all Magistrates
indiscriminately with the power of dealiug with these cases.
As we are justified in excluding from the jurisdiction
of interior Magistrates as such the cognisance of the graver
classes of offences; s0 we should be justified in excluding from
their jurisdiction the cognisance of  a class of offences the
trial of which, from the circumstances under which they
are ordinarily cofmitted,s presents features of exceptional
difficulty. It involves no disrespect to the magisterial or judi-
cial office to say that an officer who may be fully competent to
dispose of a common case of theft or assault may not be com-.
petent to dispose of a class of cases which, as will be admitted
by all impartial persons, are apt to put an exceptionally severe
strain on the judicial qualities of tact, judgment, patience and
impartiality. 'We are therefore, I conceive fully -justified, on
principles of general applicability, in coufining the jurisdiction
exercisable in this particular class of cases to a specified eclass
of Magistrates, and the further question which we have to de-
termine is how this classis to be defined. My answer is that
the line ought to be drawn with reference to the presumable
fitness of the Magistrate, and with reference to that alone, and
that we ought not to base any difference we which may think fit
to make between particular classes of Magistrates, on race dis-
* tinctions which are as invidious as they are unnecessary.

These are the principles by which we have been guided
in framing the proposals which I am now asking leave to
lay before the Council. We are of opinion that the time
has come when the settlement which was arrived at in 1872
may with safety, and ought.in justice to be reconsidered ¢
we are of opinion that if this question is reopened it ought to

MR. ILBERT. @
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'be settled on a permanent and stable foundation; and finally
‘we are of opinion that no change in the law can be satisfactory
or stable which fails to remove at once and completely from the

‘Code every judicial disqualification which is based merell on
twe distinctions.

Accordmgly we propose to amend the law, first by repeat-
mg the words which confine the exercise of jurisdiction over
British subjects to persons who are European British subjects
themselves; secondly, by declaring that every District Magis-
‘trate and Sessions Judge shall be, by virtue of his office a

- Justice of the Peace, and as such, capable of exercising jurisdic-
~ tion over European British subjectg: and #irdly, by empower-

ing Local Governmentsto invest with the office of Justice of

- the Peace, and consequently with jurisdiction over European

British subjects, any person who, being either—
(@) a member of the Covenanted Civil Service.

(4) a member of the Native Civil Service constituted under
the stn.tutory rules.

(¢) an Assistant Commissioner in a non-regulation pro-
vince; or

(d) a Cantonment Magistrate—

~is for the time being invested with the powers of a Magis-

trate of the first class, and is, in the opinion of the Tieutenant-

Governor fit to be entrusted with those further powers. We

propose to make no distinctiod in the law between European

iselection of officers for the Covenanted Service, both in Regu-
Jation and non-'B.egula.tlon provinces, together with the subse-
quent training that they receive, warrants our amending the

l law in the manner proposed. As a fact no officer would be eli-

g:ble until he had passed all the  departmental examinations and

'beon in training long enough to show the superior authorities -

MB. ILBERT.
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whether he would be likely to use any powers conferred on him
with proper discretion. These proposals will completely re-
move from the law all distinction based on the race of ‘the’
Judge. The limitations remaining on the jurisdiction of parti-
cular classes of Magistrates will be based not on any difference
of race, but simply on differences of training and experience.

These, then, are our proposals. I repeat that in maling
them the only object which we have in view is to provide for
the impartial and effectual administration of - justice. It is by
that test that we desire our proposals to be tried. If they are
tried by that test, I am not without a confident hope that they
will commend them$2lves both to the European and to the
Asiatic subjects of Her Majesty as reasonable and just.

The Hon’ble Mr. Evans said that he was not aware of the
rules of debate in that Council, but wished to know whether
the principle of this measure should be debated on this occasion
when leave was asked to introduce a bill, and whether or not
the measure should be debated at a later stage. Most of the
non-official members of the Council were in the same position as

- himself and had heard to-day for the first time what the pro-
posed measure was. It was no doubt one with regard to which the
principle had been often debated and was a vexed question, As
had been pointed out, it was settled by a compromise in 1872, and
Mr. Evans ‘would also point out that there was nothing which
was more dear to any man, and more especially to.a.n' English-

~ man than his liberty, and nothing which he was more jealous
of than any change in the tribunal which could deprive him of
that liberty in a moment. He might also point out that when

~an Englishman came into a tropical country, a sentence
of imprisonment on him in certain seasons and places -
meant almost certain death. He did not propose now to dis-
cuss the principles of the settlement which it was now proposed

* to come to. He thought thatthe able speech in which it was

introduced and the grave matters which were set forth in it
MR, EVANS. : P
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deserved full consideration, and he did not think he would be
justified in propounding any views of his own on the subject
at once. But time should be given to the non-official commu-
nity considering that the question of the tribunal was one of
the greatest importance, far greater than any question eoncern-
ing the law of property and other such matters. Under these
circumstances he would ask His Lordship if he considered it was
convenient to debate the principle of the bill on the motion for
leave tq introduce it, than that the motion should be postponed
80 a8 to give time to the non-official English community in
India, which was scattered far and wide in the various provinces,
to make their voices heard, or ate any ra that it should be
postponed to-day, as he felt he could not give full consider
ation to it that day. )

. His Excellency the PrmsmornT said: Nobody is pledged
in the smallest degree by the introduction of this or any other
Bill, and it would be obviously very unfair that Hon'ble

members of Council should be called upon to express an opinion
on the principle of a Bill which they have not seen. Nothing
could be more lucid than the statement made by my Hon’ble
and learned friend who proposes to introduce the Bill, but until
the Bill itself is in the hands of the public it would be unfair
both to them and to the Government that any opinion should -
be expressed upon it, or that any discussion should ‘take place
upon the measure in this Council.

No one knows better than my Hon’ble and learned friend

Mr. Evans how difficult it is to understand a Bill, even with the
~ clearest explanations of its provisions, until you have the Bill
itself before vou; and the public are sometimes perhups a
little too much inclined to criticise by anticipation measures of
which they know nothing and have seen nothing, and I myself

. should not be in the smallest degree inclined to give any sort
of encouragement to a procedure: which, as I have said, is unfair

THE PRESIDENT.
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both to the Government and to the public. I need not, I am
sure, say that the Government has no desire to push this watter:
forward without giving full time for its consideration.

The proper occasion, I think, for discussing the principle
of the Bill will be on its reference to a Selected Committee.

I Jook upon that stage of the procedure as standing in the
place of what is called the second reading in Parhament at
home. In the House of Lord’s a Bill is often brought in and
put on the table without saying a word ; in the House of Com-
mons this is not the case, but the occasions on which discus-
sions arise on the mt{pductxon of a Bill are rare, and debate on
the principle of the measure takes place on the second reading.

~What I would therefore suggest would be that leave
should now be given to bring in this Bill, that it should be
brought in at the next meeting of the Council and then
published ; and that due time should be given before the motion
is made for its reference to a Select Committeein order to enable
members of Council te consider it when they receive it in print
- and to be prepared to discuss it fully after they have acquired a
perfect knowledge of its provisions.

Maharajah Sir Jotendro Mohun Tagore was about to speak
when His Excellency continued and said—

Although according to strict rule, the Maharajah has
lost his time for speaking, Iam sure that this Council would
wish me to give him leave to address them. And in doing
50, I should like to take the opportunity of expressing the great
regret I feel that this, I believe, is the last occasion on which
we shall have the presence in the Council of our Hon'ble
colleague, Maharajah Sir Jotendro: Mohun Tagore. During
‘the long period of his service in the Legislative Council the
Maharajah has distinguished himself by his fairness, his en-
lightened views, and his remarkable courtesy towards all the
members of this Council.

THE PRESIDENT, R



P R A

Omminal Pmmhwe Ammdment B, 1883..

B s i

'l‘ha Government of India have derived very great a.dm.ntuge
'frqm the presence of my Hon'ble friend on the Council, and it
is a source of deep regret to me that the fair rule of giving a. ;
chance to others to take their place in the Council, and thereforq
of not unduly prolonging the presence in it of any\&w parti-
‘cular member, added to the Maharajah’s own desire to .be
relieved of duties which clash with his other engagements have
necesgitated his retirement, and occasioned the great loss to the
Council which must result from his absence from it.

The Hon’ble Maharajah Jorexoro MonuN TAGORE said :—
Lord,—1I have listened with great interest to what has been
- said by my hon’ble and learned colledue opposite, and as
this may be the last occasion on which I shall have the honour
of addressing this Council; I beg leave to take this opportunity
of offering, on behalf of my countrymen, their grateful thanks
to your Excellency for redeeming the promise which was held
out to them during the last session of the Council, to amend that
portion of the Cnmma.l Procedure Code which relates to the
trial of British born subjects. Although it is 1mposs1ble to say
anything with regard to the details of the Bill before it is in-
troduced, the very fact that something will be done now to - re-
move the anomaly which has been a source of standing com-
plaint with my countrymen from a very long time, is of itself
a matter for congratulation. Knowing the bread and states-
manlike views which have always characterised your Lordship’s
Government, we have every reason to hope that legislation in
this direction will be of a piece with those other great measures
of reform, among which I may name the repeal of the Vernacu-

lar Press Act, and the Act which for the first time has in-

trbduced the principle of Self-Government in this country
which we feel sure will mark your Lordship’s adminis tration
as an epoch in the annals of British India; and I am free
to confess, my Lord, that on this closing day of my humble
career in this Council, I feel an honest pride that I have had

MOHARAJA JOTENDRO MOHUN TAGORE,
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 the good fortune to ceupy a seat here while these great measures
have been either passed or initinted under the auspices of your
Exeellency’s liberal Government. o Ty

And I take this opportunity, my Lord, to tender my most
hearty thanks for the very kind manner in which your
ixcellency has been pleased to speak of my humble services in
this Council.

The Motion was then agreed to.

———

A Bill to Amend the Code of Criminal Procedure, 1882, so far as it
relates to the eercise of Jurudwtwn over Euwropean Dritish
subjects. »

‘Waereas it is expedient to amend the Code of Criminal
Procedure, 1882, so far as it relates to
the exercise of jurisdiction over Euro-

. pean British subjects; It is hereby enacted as follows:—

1. For the last clause of section 22,(') the followmg sha.ll

Amendmem of section 22, be substitued :— :

Preamble,

“may, by notification in the official Gazette, appoint such |
persons as he or it thinks fit, who, being ,

(a) members of the Covenanted Civil Service,

(b) members of the Native Civil Service constituted nnder :
the Statute 33 Vic., cap. 8(*).

(c) Assistant Commissioners in Non-Regulation Provmoea, !
or

(1) 22. The Governor General in Council, so far as regards the whole Ot
any part of British India outside the Presidency towns. !

And every Local Government, so far ag regards the territories subject to
its administration (other than the towns aforesaid. )

May, by notification inthe cfficial Gazette, appoint sueh European British
subject as Lie or 1t thanks fit to be Justices of the Peace within and for the
territory mentioned in such notification. o Ly

(Y Empo*ers authorities in India to appoint Natives of India to Civl!
Bervwe without certificate from the Civil Service Commissioners, ~*
- Tk
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(d) C‘a.ntonment Mugxstrstes,
are invested with the powers of a Magistrate of, the first, class,
to be Justices of the Peace within and for the territories men-
txoned in the notification.”

. 2. In section Q&W(‘) after ‘the words

Ampndmntof section 30, | @ b Tndia™ the following shall be-,

inserted :—
“ Segsions Judges and District Magistrates are Justices of

the Peace within and for the whole of the territories adminis-
tered by the Local Government under which they are serving.”

Amdmnt.olmtion 448, 3. In section 443, (*) the words “and
; an European Bpgtish subject” shall
be omitted. . )

i 4. For section 444(*) the following shall

New section substituted s -
e dia be sul?stltuted 1—

“444, An Assistant Sessions Judge shall not exercise

st S Jndge jurisdiction over an European British

T e subjeet, unless he has held the office of

Assistant Sessions Judge for at least

three years, and has been specially empowered in this beha.lﬁ
by the Local Government.”

() 25. In virtue of their respective offices the Governor General, the

‘Ordinary Members of the Council of the Governor General, the Judges of the
_ High Courts and the Recorder of Rangoon are Justices of the Peace within and

for the whole of British Indiaand the Presidency Magistrates areJustices of the
Peace within and for the towns of which they are respectively Magistrates,

(?) 48, No Magistrate, unless he is a Justice of the Peace, and (except
in the case of a I'residency Magistrate) unless he is a Magistrate of the first
olass and an Buropean British subject, shall enquire mto or try any charge

_against an European British subject.

(*) 444. No Judge presiding in a Court of Session shall exercise jurisdic
tion over an Buropean British subjeet unless he is himself an European British
subject ; and, if he is an Assistant Sessions Judge, unless he has held the office
of Assistant Sessions Judge for at Jleast three years, and has been specully

~ empowered in this behalf by the Local Government. .
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Bepeel ‘ot ieetion 40 ab] Se‘“‘”" 450(’) and the last six-
of the luuixm words of m word. of leotxon 459(:) m Mb’

repealed. .

Construction of Act with 0 (1) Im this Aet section” means
©ode of Griminal Procedure.  go030m of the Code of Criminal Procedure,
1882.
(2) All refevences to that Code made in enactments hereto-
~ fore passed or hereafter to be passed shall be read as if made to
“that Code as amended by this Act.
7. Nothing in this Aet shall affect the validity of any
appointment made before the passing of

“Baving for existing ap~
polutinents. ® this Act.

(*) 450. “If the Judge of the Sessions Division within which the offence
8 ordinarily triable 18 not an Buropean British 'subject, the case shall be report-
ed by the committing magistrate for the orders of the highest court of criminal
appeal for the provinee within which such division is situate. ‘

In Brmsh Burma the Court of the Recorder of Rangoon shall, for the pur-
poses of thisscetion, be deemed to be the highest court of criminal appeal,

(2)459. Unless there is something repugnant in the context, all enact-
ments heretofore or hereafter made by the Governor General in Couneil, which
confer on Magistrates oron the Court of Session jurisdiction ever effences,
ghall be deemed to apply to European British subjects, although such persons
be not expressly referred to therein.

Nothing in this section shall be deemed to authorize any Court to exceed
the limits preseribed by this chapter as to the amount of punishment which
it may inflict on an Kuropean British subject, or to confer jurisdiction on any
Magistrate not being a Justice of the Peace or any Magistrate or Sessions
Judge outside the Presidency towns not being an European British subject.
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SmorrLy after the Code of Criminal Procedure, Act X of
1782, was passed, the question was raised whether the provi-
sions of that Code which limit the jurisdiction over European
‘British subjects outside the Presidency towns to judicial
officers who are themselves European British subjects should
not be modified. It was thought anomalous that, while Natives
of India were admitted to the Covenanted Civil Service and
held competent to discharge the highest judicial duties, they
should be deemed incompetent to be Justices of the Peace and
to exercise jurisdiction over Eurepean B®tish subjects outside |
the Presidency towns.

2. Affer consulting the Local Governments, the Govern-

~ ment of India has arrived at the conclusion that the time has

- come for modifying the existing law and . removing the present
bar upon the investment of Native Magistrates in the interior

- with powers over European British subjects. The Government

of India has accordingly decided to settle the question of juris-
diction over European British subjects in such a way as to re-
move from the Code, at once and completely, every judical dis-
qualification which is based wmerely on race distinctions.

3. With this object the present Bill has been prépared.
In section one it amends section 22 of the Code, which provides
that only European British subjects can be appointed Justices of
the Peace, and gives the Government power to appoint to that
office such persons as it thinks fit belonging to the following
5, classes :—
' \-_ (a) Members of the Covenanted Civil  Service;
~ (b) Members of the Native Civil Service constituted by
the rules made under the Statute 33 Vic., cap. 8;

(c) Assistant Commissigners in Non-Regulation Provinces ;
(d) Cantonment Magistrates, and being persons invested
with the powers of a Magistrate of the first class.

s o
«
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4. 'l'ﬁe Bill then in section two amends section 25 ‘of the

Code, and makes all Sessions Judges and District Ma.gutra.m
ex officio Justices of the Peace. i

5. Section three repeals so much of section 443 of the
Code as limits jurisdiction over European Critish subjects out-
side the Presidency towns to Magistrates who are themselves
European British subjects.

6. Section four repeals the similar provision of section
444 of the Code with regard to Sessions Jvdges.

7. Lastly, section five repeals section 450 of the Code,
which provides for thegase where the Sessions Judge of the
division within which the offence is ordinarily triable is not an
European British subject. The same section of the Bill*also
repeals so much of section 459 of *the Code as provides that
that section shall not be deemed to confer on Magistrates and
Sessions Judges outside the Presidency towns, not being Bu-
ropean British subjects, jurisdiction over European British sub-
jects. s '

C. P. ILBERT.
The 30th January, 1888. ; b
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(FroM our CORRESPONDENTS.)
(By Indo-European Telegraph.)

INDIA.
Caleutta, February 4.

‘Government, without givind any wa.?ning of its intention,
has suddenly sprung a mine on the European Community, At
a meeting of the Legislative Council on Friday last, Mr. 11bert
moved for leave to introduce a Bill amending the provisions
of the Criminal Procedure Code, regarding European British
subjects. Some explanation is necessary to make the subject

_intelligible.

Prior to 1872, judicial officers, outslde the Presidency towns, °
were not permitted to pass sentences ‘of ‘imprisonment on
Buropean British subjects; and any person belonging to that
class, when accused of crime had the privilege of being sent to
a Presidency town for trial by a Jury before the High Court.
When the Criminal Procedure Code of 1872 was under discus-
sion, it was proposed to abolish this privilege; and warm

* discussions were held, both in the Select Committee and in the

Council. Eventually a compromise was arrived at which passed

~ “winto law. District Judges and Magistrates who were them-
" selves Europeans and Justices of the Peace, were granted a
_ certain limited jurisdiction over BEuropean British subjects,

) ‘and allowed to pass upon them sentences of imprison-

ment not exceding one year while the more serious offences

" yemained triable as befores only by the High Courts. The

_ new Criminal Procedure Code, ' passed last year, made 1o
change in the law in this subject.
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pr, however, Mr. Tibert has proposed to sweep gﬂy
what he describ sas an anomaly in the law. This a.noma.ly,
he says, was first pressed upon the notice of the Government
by the late Lieuteuant Governor of Bengal; who pointed out
that for some years past one of the Calcutta Police Magistrates
had always been a Native and under the acts applying to
Presidency towns had exercised precisely *the same jurisdiction
over all classes of the community as his Huropean
colleagues. The Supreme Government, on receiving Sir
Ashley Eden’s note, proceeded to consult the various local go-
vernments ; and th&result vas, in Mr. Ilbert’s words, “an
overwhelming consensus of opinion that some change in the
law was required.” But none of these answers -of the local
administrations have yet been laid before the public ; and it is
impossible to say what changes they suggest, or by what argu-
ments they support their views. The measure, which it is now

proposed to introduce, purports to empower the Government

to a.ppomt to the office of Justice of the Peace, with jurisdic-

tion over European British subjects, such persons as it thinks -
fit belonging to the following classes :—First, members of the

Covenanted Civil Service; secondly, members of the Statutory

Native Civil Service ; thirdly, Assistant-Commissioners in non-

. regulation provinces; and, fourthly, Cantonment Magistrates
It cannot be doubted that this measure will be intensely un-
popular with the European non-official community, and will be

~ strongly opposed in its passage through Council. ‘

As soon as Mr. Ilbert had finished his speech, Mr. Evans
stated that he and the other non-official members had that day
heard of the proposed measure for the first time, and he urged
the Government to give full time and opportunity for debate
upon the principle of the Bill, and for the European commumty
to express it opinion on the sub]ect. ;

The Viceroy answered that such opportunity would be
given; that the Bill would be introduced next Friday ; and the
debate on its principle held on some future day, when a motion

N
5 |
\-J

N



E

7

.

g

. los - e o
%&_ , The “ Times

vould be made to refer it to a Select Committee.
" But although the debate on the Bill is thus postponed, not

~ a day should be lost in drawing attention to the real meaning

of the very grave step which the Government propones to take.
: No one will deny that in this, as in certain other of its recent

‘measures, the Government is actuated by high humanitarian

motives, for which it deserves every credit. But it cannot be
too strongly impressed upon the British public that the hyper-
sentimental policy of the present Government and its craze for
applying English rules and English stahdards to everything
Indian, must infallibily, if persigted in, lgosen our hold on the
country. Mr. Ilbert claims for the Bill that it will sweep away
the anomalies now existing in the administration of the law.
But even if it passes, it will leave many anomalies still exist-
ing. Such anomalies must always, and of necessity, exist in a
conquered country, ruled by the conquering race. He alto-
gether overlooks the deep-seated prejudice of Englishmen, all

- the world over, against being tried for their lives and liberties

by Orientals.

: It is no argument to say that natives in the provinces may
safely be intrusted with powers which their countrymen have
been found to exercise without abuse in Calcutta. Police
Magistrates in the Presidency towns exercise their functions in
the full blaze of publicity, amid alarge European population,
with a powerful Press and a fearless Bar looking on in their

* courts. It is a very different matter in a remote district, where

‘Europeans are to be counted by twos and threes, and where
public opinion is a thing unknown. :

. It is especially unfortunate that a step like this should have

~ been taken at the present time, when English capitalists are just
_ beginning to perceive what a magnificent field for enterprise

there is in the development of the great naturaliresources of
India. Everyone wcquamted with this country knows that when

~ a native has a dispute with his neighur about land, a contract

or some other civil matter, his first step is almost invariably to

o



trump up a criminal charge aga.xnst his opponent and to brmg
forward a legion of suborned witnesses to support it. Hitherto
the safety of Englishmen residing outside of the Prenddnoy
towns has lain in the fact that such charges, when brought
against them, were investigated by their countrymen, who could
weigh pobabilities, and could judge whether an Englishman was
likely to do such an act as was alleged. This safeguard, it is
now proposed to sweep away—for, however skilled a lawyer, or
pure a Judge, a native may be, it is obviously absurd to say
_that he can be as competent as an Englishman to form a correct
opinion concerning an Euglishman's conduct, or that he will
be trusted by the Rnghsh residents of the district to which he
has been appointed.

If this Bill passes, will the Lieutenant-Governor of Bengd
venture to appoint a Native Magistrate for Tirhoot, or more
than one other district, where there is a large community of
English planters ? There can be'no doubt that he will not. I
will go farther, and assert, without hesitation, that should this
proposed change in the law be effected, it will be unsafe for any
Furopean to reside outside the limits of the three Presidency
towns ; and a deathblow will be inflicted on the prosperous
industries of tea, coffee, and indigo planting, while all new
projects for mining, railway making and so forth, will be nip-
ped in the bud. It is, however, to be hoped that the Govern-
ment will pause before it is too late. Should it persist in this
most unwise scheme, all young Englishmen who dream of an
Indian career, will do well to transfer their ambitions to some
other country, where their characters, their hbemes, and their
lives will be exposed to less danger.

Lorp Rirow seems determined to put his mark on Indian
administration. His tenure of office has been signalized al-
ready by the introduction of @ne or two very sweeping mea-
_ sures of change. The Bengal Rent Law is a bold attempt to
grapple with an admitted difficulty of long standing, and re-
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quiring to be vigorously treated. Its principle is im;ueation.»-
ably smnﬁ, and we wait with interest to see how it will work,
and how far it will be found in practice to conform to the inten-
 tions of its authors. His scheme of local self-gcvempent for
~ India is a more doubtful measure in every wage We feel our-
qelweg on experimental ground, where, if we are to move safely,
- we must move slowly and tentatively, and must/ot run on too
- fast under the guidance of abstract ideas, untrustworthy
in any case, and least of all to be trusted in the ne-
gessarily anomalous conditions which our presence in India im-
plies, and by which alone it can be justified. Still, if due cau-
tion is observed, we see no reason to question the propriety of
what Lorp Rrpox is attempting to®do in th® matter. Asfaras -

the Natives of India prove willing and capable to administer

their own affairs, we are well satisfied that they should obtain

administrative rights. But we do not wish to see a scheme

“ forced npon them for which there is no genuine demand, or
carried out in excess of the demand, and persevered with when

it has been found to fail, and to bring confusion and mischief

with it. The further new scheme, of which our Calcutta Cor-

respondent sends us an hecount this morning, is of a more ques-

tionable character than the others. It is a proposal, in effect

to place British subjects under Native jorisdiction in grave cri-

minal cases, and in eircumstances where the - ordinary

guarantees for the rightful administration of justice ' do

not and cannot exist. The rule at present in force as

- to the legal status of British subjects accused of a

' criminal offence is a compromise. The old rule, prior to

~ the Criminal Procedure Code of 1872, was that British subjects,

!+ wherever resident, coulc be tried only by jury, in a Presidency

- town and before the High Court. In 1872 this privilege was

* diminished, but it was not wholly taken away. District Judges
and Magistrates of European race were then empowered to

. ass on British subjects sent ences of imprisonment not exceed-
~one year. Graver cases, réqu.iring a heavier punishment, re-

. mained as before triable only by the High Courts. This is the
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rule which Tozp Rirow and 'l‘ilis‘ advisers are running a tilt at. ;

- It offends them as “ anomalous.” and this in a certain sense it
'is., For some years past there has always been one Native on

the roll of the Calcutta Police Magistrates, and exercising, as
such, the same "jurisdiction as his European colleagues
over British subjects as well as over natives. If such powers
can be safely intrusted to one Native in one place, why,
Lorp Rirox asks, should they not be intrusted to all natives
everywhere? Why may not a Native Civil Servant, or'As-
sistant Commissioner, or Cantonment Magistrate be suffer-
ed to pass sentence on British subjects who may be brought
before him, however grave the offence with which they may
be charged, and however sevére the punishment which the
law adjudges to it? All men, we are askedto believe, are
equal, and all must have equal rights. We are to look, not
to the consequences, but to the abstract justice of the thing.
The case, so stated, is unanswerable. ,The danger which the
change would cause to the lives and liberties of British subjects,
the offence which it would give, its almost certain result of
driving British capital and its owners out of the country
districts of Tndia, are none of them to be taken into account.
Justice must be done, and if we seek to know what justice is,
we shall find it written down for us at large in the “Declaration
of American Independence, in the maxims of 1793, and in
every repertory of texts and rules which @ priori philosophers
have stamped with their approval and which still pass current

in the Liberal cant of the day.

If Lorp Rirpox is resolved to clear Indian administration
of every anomaly he can discover in it, the best thing he can do
will be to pack up his trunksand come home at once. Me is
himself the gieatecf of anomalies, the very head and front of
the offence he is sesking to remove. English rule over India

" i an anomaly in itself, not in this or that point of detail, but
‘in every point. We must accept it fer what it is, or we must

give it up altogether and leave India to the full enjoyment of
the natural rights of man. Itis possible, however, that so
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fundamental a change of system as this does not s yet com-
mend itself to Lorp Rrpox's mind. He has still to rise to the
full courage of his opinions. He has not abandoned all thought
and care for the actual wauts of the country whith has been’
placed in his charge. We venture to asstime that considera~
tions of practical utility may still have some weight with him,
and we are certain, in any case, that it is these, and not abstract

fancies about so-called justice and injustice, which will find :

favourin this country and*which will prevail in the long run in
India. There are, as our correspondent points out, some very
grave practical objections to be urged against Towrp Ripon’s
scheme. It has come as a surprise, and a most unwelcome
surprise, to the whole Europear! community whom it will affect.
Feeling, in such a matter, must count for a good deal. We are
- wishing by all means to attract British capital to seek an
investment in India. The future prosperity of the country
depends not a little on, the degree in which this can be dene.
It must be by British capital and British enterprise that the vast.
_unoccupied field of India must be opened up. The native
population has neither the energy nor the material wealth to do
what has to be done. At the present moment, when British
capital is seeking an outlet in every direction, when there is
bardly a cotintry in the world in which it has not effected a
lodgment, and when India is just beginning to be recognized
as a comparatively untried region well worth trying, it is not
wise to do anything to check the flow which is setting in.
Capital is proverbially sensitive. It is difficult to attract
it and very easy to drive it away. 1f Englishwen are made to
feel that they are no longer safe in the country districts of
India, that they and their belongings will be at the mercy of a
Court which they neither like nor trust, they will take good
~ care to avoid the position which Lorp Ripox is making intoler-
able to them. The profits to be gained from tea and jute and
tobacco, the returns from railway enterprises, the more specula-
tive ventures in miuing, will cease to have any charm for them.
Their natural wish is to look after their own business affairs on
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* the spot. They must be present where their money is to be
sunk. If this is not to be, their mouey will not be forth,
coming, and India will be so much the poorer, and her crowded
population o far deprived of their share in the joint benefit.
Nor are the apprehensions which Lorp Rrrox's scheme is

- causing in any sense unreasonable. If the appeal against
it were to mere prejudice, and if experience were likeley
to show that it is no such bad thing after all, we should
hardly care about discussing it. The prejudice would pass and
the apprehension and the mischief with it. But if, as our cor-
respondent believes, the characters and liberties and lives of
British subjects will n® be safe under the operation of the pro-
posed change, if native Judges are not only thought unfit to
deal with grave criminal charges against Europeans but are
actually so, the mischief will be great and lasting. We all know
how common a thing it is for trumped-up charges, supported by
perjured evidence, to be brought into.an Indian Court. One of
the first lessons which a Civil Servant has tolearn is to distrust
native testimony. India is a country where Davin’s hard judg-
ment on his fellow mortals might pass as almost literal truth.
Perjury is in the Indian air. For the plaintiff in a civil case
to bring forward a criminal charge against his opponent and to
get his friends and neighbours to swear to it, or for the de-
fendant to employ the same tactics by way of an answer, is a
very ordinary method of proceeding. A boundary dispute or a
question of wages between a British settler and his native
neighbour or workman might thus give occasion for a charge of
criminal assault, or for any worse charge which native ingenu- .

., ity could make plausible, and which native testimony could be
found ready in any case to support. It is safe enough for a
native Judge to have criminal jurisdiction as one out of many
on the Bench of a Presidency town. His colleagues keep him
traight if he is inclined to go wrong. Public opinion has its
influence. The Bar and the Press’keep watch upon him. Far

. away, up country, these safeguards no longer exist. The native
Judge can follow his own course, and it is well known that native

: ‘}. A4



= . = . — —
araa 3 T
I ey LR

112 A L e Piites” * ‘\\ IF@?) 5

opunon does not look favourably upon British enterprwe in
India, and would lend willing help to thwarting it. To grow teaor
tobacco or indigo is, the native thinks, to divert. Iso much soil
from its proper use of growing food.-:1f the mtrndmg crops
were forbidden, there might be so much more rice and grain in
the country. This is the popular view which finds expression
in the native Indian press, and which would have its due
weight in determining the .decision of a native Indian Judge
when an offending planter was brought before him. One bad
case of gross injustice would run through the country, and
would be an effectual deterrent. Lorp Riron would do well
to pause before proceeding fuPther wiff o Bill as likely to be
mischievous as the one on which he is at present engaged, and
as little called for by any real or asserted injustice which the
existing rule involves. If there must be experimental legisla-
lation anywhere and adherence to first principles as the guide of
legislative conduct —and as long as Mr. GrapsToNE is with us
" this sort of thing is mot likely to become extinct— India ig
“about the last country into which it ought to find admittance and
about the worst and most unpromising subject for it.
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February 12.
FROM THE CALCUTTA CORRESPONDENT. .

(By Inpo-EvroreAN TELEGRAPH.)
Calcutta, Feb. 11,
* » * A * i

In the Legislativo Council, on Friday last, Mr. Iibert
brought in the Bill giving certain pative magistrates 'jurisdic-
tion over European British subjects of which he had given
notice a week before. In doing so he made no remarks, and it
is understood that no discussion on the principle of the mea-
sure will take place f®r some time. During the past week much
has been said and written on the subject of the propesed law.
The native Press, as might have been expected, is strongly in
favour of the Bill; the European community, on the other
hand isas strongly against it. Much satisfaction has been
caused by the news that the latter view receives the support of ~
the English Press; and it is understood that the Chamber of
Commerce proposes to call a meeting in order to obtain an ex-
pression of the opinion of the non-official community.

The arguments on which the Europeans generally rely
are—That the measure will be dangerous, as tending to dis-
courage the employment of English capital up country ; that it
is a breach of the agreement made in 1872 ; that it is unstates-
manlike, as being a step for which the country is not yet fitted,
as being uncalled for, and opposed to the maim Quieta non
movere ; that it is at best a tinkering measure, meant to secure
a little cheap popularity with”the natives and to procure an ap-
pearance of logical consistency the reality of which is absolute-
ly unattainable ; that it violates the fundamental principle laid
down by Sir FitzJames Stephen when he voted against a simi-
lar proposal in 1372—namely, that in establishing a new tri-
bunal the feelings to be consulted are not those of the Judges
but those of the persons who will be subjected to their jurisdic-
tion ; and, finally, that it will embitter race antipathies instead
of sweeping them away.

-
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; The Government replies that the Bill wonld a.bohah invi-
didus race distinctions. But it would do nothing of ‘the kind ;
for, even if it passes, Europeans will remgn exemgt from the

Jjurisdiction of the native Subordinate Magistrates. , Then it is i

pointed out that only two native magistrates in Bengal could
be invested with the proposed power, but in a few years there

,mght be 20, or 200, and, besides, the existing two might do

~infinite harm if appointed to a planting district or a mihtary

cantonment.

The “overwhelming consensus of the opinion of the loeal
Governments,” of which Mr. Ilbert spobe, will hardly bear
~‘examination. It appears that o year ago, a native civilian,
named Gupta, then and now a - police magistrate in Caleutta,
submitted to the Bengal Government a note in which he proposed
- the change in question. In this mote the exact position of
affairs is not very fully or fairly stated. Sir A.Eden, however,

forwarded the note to the Supreme Government, which circulat--
ed it among the local Governments. The Madras Government
was equally divided; the Governor and Commander-in-Chief -
being in favour of the change, while Messrs. Carmichael and
Huddleston opposed it. The Bombay Government replied that
it found much diversity of opinion among the officers it had con-

- sulted ; but that the Governor in Council had no hesitation in
concurring with the preponderating opinion, which was to the
effect that the disability of the Native Judges and magistrates
should be remd®ed. The Lieutenant-Governor of the North-
West Provinces also concurs, but grounds his opinien chiefly cn
the consideration of administrative convenience. The Judicial
Commissioner of Oude would give the jurisdiction only to native
civilians who had entered the service by competition in Englaud.
The Lieutenant-Governor of the Punjab expressed unqualified

- approval of the proposal ; as does also the Chief Commissioner
~ for the Central Provinces. The Chief Commissioner of British

rj'.Bdrms."h sees no reason why Europeans, being subject to the
~ jurisdiction of Asiatics in Upper Burmab, should object to

: :)t in British India.
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* The Chief qummamner of Aas&m would object had the
proposal been to do away altogether wilh the distinction be-
tween Buropean and native magistrates ; but thinks thavthe
“present proposal is not likely to excite serious opposition on the
part of the kuropean community. The Chief Commissioner of
Coorg thinks the present law wise, and that it should, for
political reasons, be maintained. The Resident at Hyderabad
believes that the time has now come when specially selected
natives may be intrusted with .jurisdiction over European
British subjects. The Commissioner of the Hyderabad assigned
districts expresses the opinion that most non-official Europeans
would unswer the question now as Sir Henry Norman didin
1872 by saymg th:’ it wa8 undesirableto allow the trial of

European British subjects by natives.
* * * *

February 19.

FROM THE CALCUTTA CORRESPONLENT.
(By Ixpo-EvroPEAN TELEGRAPH.)

Caleutta, February 18.

It is understood that Mr. Ilbert will, at the next meeting
of the Supreme Council on .Friday, move that the Bill giving
certain native magistrates jurisdiction over European British
subjects be referred to a Select Committee. It would seem
therefore, that the Government are bent on pressing on this
most ill-advised measure. The entire independent Kuropean
community, as I anticipated, is strongly opposed to it. The
Anglo-Indian Press of the three Presidencies, with one excep-
~ tion, condemns the Bill, and the one paper which supports it
does so in a half-hearted manner, and admits that the action of
the Government is ill-timed. ’

~ The Caloutta Englishman, commenting on the answers
given by the various local Govethments to the question of the
: Supreme Gavernment, draws attention to three striking points
- about these answers. The first is that, while the majority of
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the authorities consulted favoured the proposed clmng&, not~
one of them makes any attempt to meet the arguments which
induced Sir FitzJames Stephen and the majority of the Coun-
cil to vote against a similar proposal in 1872. They rest their
opinions entirely on the so-called invidiousness-of the present
law and the possibility of its causing the administration incon-
" venience in the remote future. The next point is that, while it
is admitted that privilege as to jurisdiction is the privilege of
the prisoner and not of the Judge, the persons on whose opi-
nions it is now proposed to take away this privilege are all
persons who, though theoretically liable to become defendants.
in criminal cases, are practically exempte& by their position
from all serious risk of such misfortune. The third point
and, perhaps, the most striking, is the extraordinary nonchalance
. with which a body of Englishmen, presumably not altogether
deficient in political experience or historic knowledge, approach
a proposal to deprive a large multitude of their fellow-country-
men of a cherished privilege, inherited from a long line of
forefathers.

The Englishman might have added two more points—
namely, that the Supreme Government, when asking for the
view of the local administrations, adopted the very extraordi-
nary and unusual step of expressing its own opinion on the
subject, for the circular letter of the Government reads more
like a mandate than a simple request for advice ; and that no
steps appear to have been taken to obtain the opinion ef the
present Lieutenant-Governor of Bengal, who is generally be-
lieved to be hostile to the proposed measure, and who voted
against it in 1872* with the majority of the Legislative Council. -

e The Pioneer, a paper which is seldom found in opposition
to the Government, writes thus :— ;

“ There are probably no persons more utterly unsuited in
the whole of India from training and position to give advice as
to the sentiments of thenomofficial community than Lieuten-

* This obviously isan érror. Mr. R
Bupreme Losllhtlvey ‘Council in 1672, wvers Thompson was not in the

. R



Feb.19]  From the Caloutla Correspondent. 10T

ant Governors, their secretaries, and high judicial functionaries.
It has long been known how utterly wanting the Local Govern-
ments are in any means of gauging the feelings of the nofl-
official community, and on the present occasion mot the slightest
attempt seems to have been made in any province to do this.
 Already one of the leading exponents of native public opinion
has putforward a claim that the extension of jurisdiction shall
not be confined to the classes mentioned in the Bill, but shall
take in the native magistracy generdlly. Looking to the line
taken by Lord Ripon, and Mr. Ilbert, on what ground can this
claim be resisted ? Qn none. The present law is anomalous.
1t is illogical, and on grhat grt:unds can the existence of the
Government of India itself, an anomaly of anomalies, be justi-

S fied ? Every day makes it more apparent what a serious mis-

take the Government has made in raising this discussion at all.
The mischief done is irreparable, but it is to be earnestly hoped
it may be stopped before it becomes the cause of actual poli-
tical danger.” ,
The same paper points out how scrupulously Englishmen
have respected the innumerable personal laws of the various
races and castes of natives. The Brahmin enjoys his enormous
social privileges in all their integrity. The Mahomedan is still
lord paramount in his household and divorces his wives at plea-
sure. The wealth of religious endowments is safer than in any
Buropean country. Native noblemen and ladies whose dignity
would be offended by appearing in court are exempted from
doing 80, a privilege enjoyed by no Englishman or woman from
the highest officials and their wives downwards. Are English-
men, then, asks the Pioreer, to be told that, while it is their duty
to respect these laws scrupulously, they are to claim nothing for
themselves ? 1t is still true, as was said by Sir James Fitzjames
Stephen in 1872, that there is no country inthe world and no
race in the world from whom such a claim comes with so bad a
.grace as from the natives of India,sfilled as it is with every
distinction which race, caste, and religion can create, and pas-
sionately tenacious as are its people of such distinction.

. .
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'.l‘he Blugal Ghm‘ha- of Commerce has called & :ieahl
meeting for Wednesday to consider the subject and w
requisition to the Sheriff to convoke a public meeting for Thurs-
- day is being circulated. These meetings will probably throw an
unpleasant light upon the assumption on which the Governient
- has relied all along—namely, that the Native Police Magistrates -
in Calcutta and Bombay have given universal satisfaction. It is
to be hoped that the Government will pause and reflect that
- while it is well to make all reasonable concessions to the native
and to court popularity with them as far as is consistent with
justice to Europeans, something is due b the feelings of the
race which won the Indian Ewmpire, and on which the future of
that Empire depends. If Mr. Ifbert insizts on pusbing on the
measure the members of the Execative Council will, of course,
support it; but it is earnestly to be hoped that the Additional
Members, official and non-official, will have the courage to vote
against it, and thus rescwe the Council from the charge often
made against it of cynical indifference to public opinion and of
- being a mere machine to register the Viceroy’s edicts.

February 26.
FROM THE CALCUTTA CORRESPONDENT.

(By Ixpo-EvrorEAN TELEGRAPH.)
Calcutta, February 25.

The motion to refer Mr. Tlbert’s Criminal Jurisdiction Bill
to a Select Committee, which was to have been made in Council
on Friday, has been postponed ; but it is generally beli ed that
. the Bill will be brought on again in some form before the
7 n‘hmbers of the Government leave Calcutta. Meanwhile, the
extitement among the European community is rapidly growing,
- and although it is strongest in Bengal, where theve are large

‘planting and other industries whieh will be most seriously z
affected by the measure, it is spreading to the Madras and
- Bombay Presidencies. In the course of an experience in India
~ extending over several years,I have never known any measure to
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arouse 80 intense and general a feeling of indignation among

‘the European population. . Every day the newspapers are filled -

with articles and letters on the subject. Among these letters
are several from Volunteers, calling on their brother Volunteers

- toresign en masse, rather than serve a Government which seems
bent upon degrading them. Nor is the feeling confined to the
non-official class. With the exception of the small group of
officials who are dependent upon the Viceroy for promotion,
every Anglo-Indian, official and non-official, to whom I have
spoken on the subject, is opposed to the Bill.

At the meeting of the Bengal Chamber of "Comnmerce upon
the subject, held last Wednesdhy, three resolutions were passed
unanimously. The first, proposed by Mr. Keswick, and second- -
ed by Mr. Murdoch, was in these words :—

“That in the opinion of this meeting, the alteration of
the law proposed by the Government in the Bill entitled a BIIl
to amend the Code of Criminal Procedure so far as relates to

_the exercise of jurisdiction over European British subjects,
calls for the unqualified disapproval of the Bengal Chamber
of Commerce, and should be opposed to the.utwost, by every
means in its power. :

The second, proposed by Mr. O’Keefe, and seconded by
Mr. Thomas, was as follows :—

“That a sub-committee be appointed to draw up a memo-

. rial against the Bill, and to take steps to procure signatures to

_the memorial throughout eyery district.”

The third, proposed by Mr. Turnbull, and seconded by
Mr, Guise, ran thus .—

“T hat this Chamber confer with the Chambers of Mn.dral
and Bombay, so as to have united action against the Bill.”

A requisition has Leen presented to the Sheriff of Calcutta
requesting him to call a public meeting in order that the sense
of the Kuropean community may zbe. taken, and made known
to the Indian Government, and, if it be thought desirable, to-
the Secretary of State and to Parliament. This requisition has
been signed by all the leading non-official Europeans in Cal-
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cutta; and among others by a son and two nephews of the
Premier. In compliance with it, the Sheriff has called a public
meeting for next Wednesday. The Trades Association is to
hold a meeting upon the question on Thursday. s |

The people of Madras have alredy responded to the invi.
tation to the Bengal Chamber of Commerce, by holding a large.
and influential meeting on Friday last, when it was resolved :—

“That the Bill demands the concerted opposition of the
European community, throughout British India, as being an
unnecessary sacrifice to ideal legislation of a highly prized right
and as likely sepiously to check the introduction of European

capital into India.” ¢ ¢

The meeting then appointed a committee to prepare a peti-
tion to Parliament. i

At Dibrughur, in Upper Assam, a meeting of 90 planters
was held last Wednesday, when the following resolution was
passed :—

“That this meeting indignantly protests against the ancient
privileges of Britons being sacrificed merely for a political sentia
ment ; and is strongly convinced that, especially in Assam
which differs greatly from other parts of India, bothin bemng
isolated from the influence of public opinion, and in owing every-
thing to Ffuropea.n enterprise and capital, such legislation as is .
proposed will not only vitally injure existing European interests,
but by debarring future capitalists, and alienating existing ones,
will stop the progress of the province and is even now aggrava-
ting and will certainly revive the antagonism and friction of
_Taces, which .of late years have remained dormant.”

| A correspondent at Mozufferpore, the headquarters of the
Behar indigo district, telegraphs:—“The fecling here is very
strong against the propused amendment in criminal procedure-
The Planters’ Association has addressed a strong remonstra.nee
against it.” A correspondent at Lahore telegraphs :—*“The ge-
_neral feeling here rega.rdmg Mr. Ilbert’s Bill is one of unquah-
fied condemnation and indignation; but as the (BEuropean)
community in this province is mostly official there may be some



