
Oft OrimiMl Procedure A meMme'ltt Bill, 188a. 

Nos. 7-58'6 it S94, dated Simla, the 28th April 1882. 

From-A.. :M ackenzie, Esq., Secretary to the Government 
of'India, 

TQ-The Secretary to the Government of :Q'adrns. 

To - The Secretary to the. Government of Bombay. 

To-'l'be Secretary to the Government of the N .• W. Pro. 
vinces and Oudh. 

To-Tile Secretary to trle Government of the Punjab. 

To"':"The Chief Commissioner of the Central Pro. 
viBces. 

To-The Chief CommissioDe of Brieish Burma. 
To-The Chief Commissioner of Coorg. 
To-The Chief Commissioner of Assam. 
To-The Resident at Hyderabad. 

I am directed to forward for consideration the accompany • 
• No. WI J .• dRtcd 20th ing copy of a letter· from the G"overn. 

MRrcb 1882, and onclosuro. t fBI th b' f h men 0 enga on e· su Ject 0 t e 
position of Native members of the Covenanted Civil 8,ervice 
under those provisions of the Code of Criminal Procedure 
which limit the jurisdict.ion to· be exercised over European 
British subjects outside the Presidency Lowns to judicial officers 
who are themselves European British subjects. It will be seen 
that, for the reasons set forth in paragraph S of this letter, the 
Lieutenant-Governor of Bengal is of opinion that the time has 
arrived when all Native members of the Covenanted Ci-qjJ 

.service should be relieved of such restrictions of their powers 
• Act No. X of 1882. as are imlJosed by Chapter XXXIII of 

the new Code· of Criminal Procedure; 
or that at least Native Covenanted Civilians, who ha.ve attained 
the position of District Magistrate or Sessions Judge, should 
be entrusted with full powers over all . classes of persons, 
European or Native, within their jurisdictions. It is certainly 
anomalous that a Native me&ber of the Civil Service, holdin'g 
the .position of a district officer, should be debarred from taking 
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up cases which his European Assistants may try, a.nd of which 

tl!4'adrall 
Bombay 

N.·W. P. and OUdh 
Punjab , 

<lentral Provinces 
British Bllrmah 
Coorg 
Assam ". 
Hyderabad ... 

... } with the opinion ot Hil 

... Excellenoy tho Governor 
in Council. 

•.. ) with tho open ion of HI. 
... ROllour the Lielltenant.Go-

"ernor~ , 

;~;JWith yow; opinion. 

... . 

he hiinself,if a.ppoint­
ed Presidency Ma­
gistrate, would have 
full power to dispose. 
Before, l1owever, tak­
ing any action of the 
kind suggested, the 
Governor-Geneul in 

Council would be glad to be favouredt oil the subject. 
No. 329, dated Ootacamund, the 8th June. 

From-a: .G.~ASTE Esq., Acting Secretary to the 
Government of Madras, 

To-The Secretary to the Government of India, Homo 
Department. I 

In acknowledging your letter No. 7-586, dated 28th 
Aprb11882, on the subject of the position of Native members of 
the aovenanted, Oivil Service in respect of crimina.! jurisdiction 
over European British subjects outside the Presidency toWDS, 
I am to transmit the accompanying Minutes which have been 
recorded by the Members ot Government on this important 
question. 

2. It will be observed that, while the Right Hon'ble the 
Governor and His Excellency the Commander-in-Chief are in 
favo~r of the proposed extension of jurisdiction, the Hon'ble 
Messrs. Hudleston and Carmichael have recorded Minutes of 
dillsent. 

Minut~ by the Honourable D. F. CARMIOHAEL, dated 
the 15th May. 

It is Dot true, as stated by Mr. Gupta, * whose error i. 

• l'ararraph S. 
rlot notiO<ld by :.the Lioutenant-Gover­
nor of Bengal, that previous to the pass­

. ing of Act X of 1872 {the existiflg Code of Crimina.! Procedure) 
no Magistrate, ev~ though a. British subject himself, ha.ct juri.­
dietion (outside the Presidency town) to try III cha.rgo againlt a 
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British subject. From the earliest days of British settlemeuts 
in Iadia, the Governor and his Council of every plantation, 
fawtory, or fort, "had plenary criminal jurisdiction over Britillh 
subjects. After this, as each Supereme Court was established, 
British subjects resident in Indiq" even without the Presidency 
towns, became amenable to those Courts only. This restriction 
proving very inconvenient was removed in the Company's 

Charter of 1813, which empowered Dis. 
s. CT-&I Oeo III, Cap. trict Magistrates-extended afterwards 

1115. to IIJI persons exercising full Mltgisterial 
powers-to adjudicate all complaints 

preferred against any British 6ubj t of as ults or other injuries 
not being felonies. So that for nearly sixty years before the 
present Code of Criminal Procedure came into force, the British 
Magistrate in the M ofussil had pretty nearly the same authority 
which is given to him by that Code. The only considerable en· 
largement in the Code is the power given to a (British) MolUssil 
Sessions Judge to deaJ with British subjects committed by the 
Magistrate, provided that no severer sentence tha.n one year's 
imprisonment shall be inilicted on ,ponviction. 

2. It is important to notice Mr. Gupta's mistake, because, if 
we were going now for the first time to try Britis"h subjects in 
the Mofussil, it would be difficult to defend the pl'opriety of 
limiting the jurisdiction to British officials; but the case is 
differe& where it is proposed to legislate towards the forfei. 
ture of an ancient privilege, dating perhaps-at any rate this is 
the common superstition-from Magna Charta, which declares 
tbat no Englishman shall be condemned except per legale Judi­
ciut.'l pMium ? 

3. I ob~erve from Mr. Gupta's extracts that Sit James 
Stephen's view of the matt~ was that this is eminently a case 
where we should consult the 1Qelings of those who are to be 
subjected to thejurisdlction. I agr~ entirely to this. Before 

o 
the Company's Charter of 1833 the GO'f~nment of India had 
not aCi!uired the power of le!§i.slating as Mr. ~ta would desire. 
That Bta.tutE> ga.ve them the power of investing \.Q.e MofU8sil 

• 
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Courts with full criminal jurisdiction (the sentence of death ex· 
cepted) over any of Her Majesty's natural-born subjects. and 
the children of such subjects. Practically, however, except the 
petty jurisdiction given to a Sessions Court presided over by a 
British subject, iu the present Code passed in 1872, nothing 
whatever has been done, and we know why it has not been 
done-the British Lion, a vulgar brute, no doubt, has wag. 
gcd his tail and roared; that. he would do so again now 
is, I think, pretty certain. To refusetlle jurisdiction to the 
Oove1w,nted Native Magistrate is, I own, less defensible. He 
has lived some years in England, graduated at Oxford 
or Cambridge, ani won hi position by honourable competi. 
tion with yuung English gentlemen. The members . of the 
Civil Service receive hi III cordially; but 'Societj' in India. un. 
fortunately does not; we propose him at the Club where 
'Society' blackballs him; and I fear the lower orders of the 
Bri Jl ill India are not prepared to accept him as one to be 
trusted with their personal liberty. If they accept the Native 
Magistrate in the Presidency town, it is because there they at"e 
surrounded by thousands of public-spirited compatriots, who, 
they are sure, would never allow them to be injured. 

4. Lastly, I would observe that there is no little incon. 
sistency about the treatment of this question at Calcutta. Pi. t 
one time it was enacted that at all events every BrItish subject 
holding any of certain high judicial offices, ordinarily occupied 
by Natives, in the Mofussil, should be amenable 'to Mofussil 
Courts for corruption in the exercise of such office. After some 
years this Act was repealed; and when during Lor,d Napier's 
Government here, 'the Courts of the Travancore State con. 
victed and punished a British subJect, its treasurer, for fraud , 
an immense stir was made at the Foreign Office, and a law was 
quickly passed that no N tive State could so proceed by in. 
herent right of sovereignty, though the contrary practice had 
prevailed in Travancore for 35 ars under the formal approval 
of the British Government. So at present, in TravancQre, no 
Briton can be tried by a Magistrate ~ho is not a BritoD, &Dd 

• 



GO Madras. 

sueh Magistrate has no power at all till invested with it by the 
Govemor-Genetllll in Conncil. But if bighly respectl\.ble Natives 
are to try Britons in British India, how can 'we refuse to let 
Natives of the same class do the same in Travancore erritory, 
or in that of the other civilised Native States? 

5. After all, there is such a'thing as privilege; this one is 
highly vn.lued by those who possess it, and certainly does 00 

harm to the Native population; while its surrender would, in 
my opinion, cause gteat exaspiration. perhaps accompanied 
with much politicallOischief, amongst Her Majesty's natural­
born subjects, their childern and grand~hildren. lawfully be­
gotten, who now constitute the privileged c~ss. 

DAVID F. CAll.MICHAEL. 

Minute by the Honourable W. Hudleston, dated tlle 6th May 1882. 

I concur in opinion with my honourable colleague,.,Mr, 
Carmichael, that the proposed extension of jurisdiction would 
be impolitic, and is not expedient ; and I would note tha.t sec­
tion 3, Act II of 1869, which empowers the G()Ve~nment of 
India. an4 Local Governments to "appoint such and so many 
of the Covenanted Civil Servants of the Crown in India. or 
other BritiBh inhabitants to be Justices of the Peace in British 
India bevond the Presidency towns (in which any persons not 
.ubjects of a Foreign State may be so appointed), distinctly 
contemplated that the Oovenanted Civil Servants would be 
BritiBh inhabitants. It was cloarly not anticipated or perceived 
that the c?ntrary migbt be the case. 

2. The position . in the Presidency towns with their Euro. 
pean population and Bar is essentially different frcm tho. of a 
Mofusail Court, where, in ihis Presidency at least, the accused 
might very probably be the only European British subject 
within a circuit of 100 mHes, and, with all due recognition of 
the merits of the Native memb.rs of the Covenanted Service, 
I do not think the posjtion would be a fair one. I am confi. 
dent it' would ra.ile an outcry tha.t would a.ggravate race fric. 



Milwute by the Hon'ble M,'. Hudl6Ston. 61 
I 

tiOD far more thaD the removal of the already eIlJiating dis~bi1ity 
attaching to a small number of official would a11<1.y it. 

3. Mr. Gupta seems to me to wrongly ass~me that the 
nominated members of the Native Oivil S&rvice are members of 
the Oovenanted Oivil Service. 

. .. 
W. HUDLESTON . 

Minute by the Right Honourable the GOVERNOR, dated the 22m! 
ay, 1882. 

I have read with great care and much respect the opinions 
of my honourable col gues, r. Hudleston and Mr. Oarmi. 
chael; but J cannot agr~e with them. It is, perhaps, a pity 
that a question was raised just DOW which affects so few people; 
but I see no answer to the claim made by Mr. Gupta, which is 
logically def~nsible. It may be that to admit that claim may 
wake b!l,o. passions, which are now slumbering; but I trust 
this will not be so. We cannot stop where we are, if pressed 
to advance, without stult.ifying our plI.st action. Very BOl)n, if 
DOt immediately, the Oovena.nted Civilian of Native birth must 
be put on precisely the same footing as his European colleague. 
Mr. G pta does DOt quite ask for this, in consequence of 
a. misconception which Mr. Hudleston has pointed out; but 
there iano safe standine- ground till we take up that 
position. 

M. E. GRANT DUFF. 

Minute by HIS EXCELLENCY the OOMMANDER-IN-OHIEF, dated the 

2.3rd May, ] 882. 

I agree with the remarks of His Excellency the Governor. 
I don't flee how, in equity, a.ny difference can be made in 
the position and power of Brittllh and Native Oovenanted 
Civilians. 

FRED. ROBERTS. 
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No. 4622, dated Bombay Castle, the 28th July, 1882. 

From-H. F. Aston, Esq., Acting Under-Secretary to the 
Government of Bombay, Judicial Department. 

To~The Secretary to the Government of India, Home 
Department. 

In answer to your letter No. 7-587 flf 28th Apl'i1last, 
enquirio'g as to the opinion of this Government on the question 
whether Native Covenanted Civilians, or at least those of them 
who have attained the position 0 District Magistrate or Ses­
sions Judge, should oot be relieved of such restrictions as are 
imposed on their jurisdiction in rehttion to .European British 
subjects by Chapter XXXIII the w Code of Criminal 
Procedure, I am direeted to state that, after consulting the 
higher Judicial and Magisterial officers in the Presidency on the 
question, and finding much diversity of opinion thereon, 
the Governor in Council has no hesitation in concurring with 
the preponderating opinion, which is to the effect that, the dis­
ability of Native Judges and Magistrates in respect to, the 
jurisdiction should certainly be removed from those Native 
members of the Covenanted Civil Service who attain to the 
position of District Magistrate and Sessions Judge. 

No. 692, dated Naini Tal, 27th May, 1882. 

From-The Officiating Secretary to Government, N. W. 
Provinces and Oudh. 

To-The Secretary to the Government of India, Home 

D9partment. 

I am directed to acknowled~e the receipt of your letter 
No. 7-588, dated 28th AprillR82, 00' the subject of the posi­
tion of Native members of thE' Covenanted Civil Service under 

, those provisions of the Code of Cdminal Procedure which 
limit the j1ll'isdiction to be 19xercised over European Bl'itish 
subj~cts outside the Presidency towns to Judicial officers who 
are themselves European British subjects. 
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2. The opiniops of several officers of xp~rience have been 
received and considered, and copy of a note recotdeu hy MI'. 
Duthoit, D.C.L., Officiating Judicial Commissioner of Oudh, is 
forwarded for information. 

S. The officers consulted are. generally agreed that juris. 
diction over European British subjects cannot any longer be 
withheld from Native memberll of the Oovenanted Civil Service 
0.8 a class. They are unanimous in thinking that when a Native 
member of the Service has risen to the position of a Magistrate 
of district or of a Sessions Judge, it is impel'ative that be 
should exercise over European British subjects, the same juris. 
diction as is exercis by ropean members of the service 
who are MagistrateR of Districts, or Judges. There is however, 
some difference of opinion as to the circumstances under which 
the jurisdiction in qnestion should be given to Na,tive members 
of the Civil Service who holJ. offices other than those named. 
In th opinion of tb~ majority of those consulted it shollid 
be conferred on all Native members of the Covenanted Civil 
Service, who are possessed of tbe requisite Judicial experience, 
and who have shown by their ability, judgment, and strength 
of character that they are fitted to exercise ~t. The Local Go. 
vernment would exercise its discretion, as to the individual 
Native members of the Service upon whom the po~ers of a 
Justice of he Peace might be conferred. But the general. 
statutory disability under which the "Native Magistrates and 
Judges now labour, ought they thiuk, to be removed. 

4. Sir Alfred Lyall's views on the subject are briefly these. 
No European officer is appoiuted to e a Justice of the Peace 
or Magistrate of a Distl'ict, or Sessiolls Judge until he has 
been found to be by experi9Dce and character fitted to exercise 
the powers and perform the duties which are attached to these 
offices. During the period that generally elapses before any 
officer can attain to the position Ijf Magistrate of a district or 
Judge, or is appointed to be Ju\tice of the Peace, ample op­
portunities are afforded of forming an opinion as to his quali. 
fications for the office. in.question; and he is not appointed to 

• 
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them if he bas .shown himself to be unfit to perform the dutie. 
and axercise the powers belonging to them. The interests or 
the European Brit.ish subjects and of the Administration would, 
in Sir Alfr d Lyall's opinion, be sufficiently provided for if thO' 
general restriction, under w~ich DO one who is not himself $ 

European British subject, has juriiJdiction over a European 
British subject, being removed, power be left with the Loca.l 
Gov"ernment to appoint as Justices of tbe Peace those Native 
members of the Covenant~d Civil Service who have proved th~ir 
fitness to exercise the jurisdiction. The Local Government 
would then apply the list of personal fitness to each partie lar 
case for Native as well as for iurope members of the Cove~ 
nan ted Civil Service. 

5. On general principles of Justice, it must, Sir Alfred 
Lyall thinks, be admitted that th~ existing class differenceS' 
between European and Native members of the same service 
sbould be, as far as possible, removed. 'But so long as the spe­
cial jurisdiction of Justices of the Pell.ce, and the special Pro~ 
cedure for the trial of European British subjects, are retained 
in our law (and the Lieutenant-Governor would not 
have them withdrawn hastily or upon a side issue), it 
'is easonable and consistent to look specildly to the qualifi­
cations of officers who are to use' these exceptional powers. 
In these provinces there has not yet been oppor­
tunity to form any ve;y decided opiuion about the character 
and qualifications of the Native members of the service; and 
the time is still distant when it will be necessary to apply t" 
the Native Civilians of these provinces the test of personal 
fitness for the charge of a District, 01' for the post of Sessions 
Judge. On general grounds, however, Sir Alfred Lyall con­
siders that the influences which are now l)rought to bear on 
Natives in the .position of membtlrs o~ the Civil Service,-in_ 
fiuences arising from education and professional training, anCi 
from the responsibility th~t must necessarily fall npon them 
wh~n placed on a level and brought into comparison with Eu­
ropean officers,-are ra.pidly rendering them as a. cla.ss capable 

o 
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of exercising impartially t,he jurisdiction and Judicial powers 
which are ordinarily exercised by European members of t\l8 
Service. 

6. It must, Sir Alfred Lyall thinks, be admitted, that an 
officer who is appointed to be II- District Magistra.te should 
have jurisdiction over European British SUbjects. Inconve­
niences of various kinds would result if thili jurisdiction were 
not enjoyed by every District Magistrate. A Native Oove~ 
nan~cd Civilian, therefore, who is appointed to the charge of s. 
District, ought to exercise this jurisuiction; for a Native Civi­
lian, who may not be entrusted with the powers of a" uamce of the 
Peace, is hardly fit to old chllllge of a district. And if he, as 
Ma,gistrate of a District, may be trusted to exercise the powers 
of a Justice of the Peace, he should retain them when, his 
charge 0 a District being temporary, h~ reverts to a subordi­
nate post. For it would be unreasonable to let a restriction 
in re~rd to the exercise of jurisdiction over European 
British subjects opel'ate so as to bring about the anomal~ 

ous result that an officer, ihough considered fit to ex~ 

ercise . certain powers when officiating as Distril!t Magistrate, is 
considered unfit to exercise them when he reverts to his former 
appointment. 

7. Sir ALFRED LYALL would, therefore, recommend that 
the Code of' Criminal Procedure be so amended as to allow 
effect to be given to the views above expressed. Act II. of 1869 
has now been repealed, but section 22 of the Code of Criminal 
Procedure (X of 1882) forbids the Local Government to ap­
point any peISOn!! except European British subjects to be 
Justices of the Peace beyond the Presidency towns. It would 
be necessary, therefore, to amend the section in such a manner 
as to allow Loeal Governments to appoint Native members of 

. the Covenanted Service to be Justices of the Peace. It would 
be necessary In s€;f'tion 443 of the same Code to omit the words, 
" II.nd an European British subject~' in section 444 to omit a.ll 
reference to European British subjects; Gnd to repeal section 
450. These amendments would enable the Local Government 

• 
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to carry out the views above expressed, whenever occasion 
~igbt a.rise . . · In short, although the Lieutenant·Governor 
would not, for the present, advise that a Native Covenanted 
CiVilian should be invested (save 'in very special cases) with the 
power.s of a Justice of the Peace until he has been appointed, 
teml>ol'arily or permanently, t'o be Magistrate of a District, he 
would nonfur the powers of Justi~e of the Peace on ev~ry 

Native ofiker, whetb~r a .member of the Covenanted Civil 
Service or a Commissioned Civil officer in a Non-Regulation 
Province, who may be appointed to be a Magistrate of a District. 

o 
Note by W. DUTBOIT, ESQ., OtJiciaUng Judicial Commi8sioner 

of Oudh, dated Lucknow, the 1911t May, 1882. 

There are, 1 suppose, two arguments in favolX of res. 
training Na.tivl\s of India from the exercise of jurisdiction in 
criminal trials over Europeans ;- • 

. I.-That, say what we may, the European is the dominant 
race in India, and as such is entitled to have its feelings con. 
sidered and its prestige maintained. 

II ........ That it is doubtful whether in t.be exercise of juris. 
diction over Europeans, the Native judicia.ry would not be In. 

fiuenced. by race prejudices. 

Thel'e is, I think, much force ill both these arguments. 

As regaxds the former, 1 would remark that, go where we 
may in the East, we find that a claim to be judged by thei}' 
peers is successfully asserted wherever Europeans are locatod in 
any numbers; and that there is muc:h point in Mr. Fitzjames 
Stephen's remark (Supplement, Gazette of India, 4th May, 1873, 
page 577)-" There is no country in the world, and no !'ace of 
men in the world, from whom a claim to absolute identity of 
law, for persons of all races and all habits, comes with so bad a. 
grace as from the Natives of (LIlis country, filled as it is with 
ev.ery; dist.inction which race, caste, and r@ligion can create, and 
paasionately tenacious as are its inhabitants of such dis tine. 
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tions." But the time bas, 11 think, come when these considE.'ra.­
tions ma.y wisely be disrl:lg'lrded; and I w6uld not advoc te the 
restriction of thE.' powers of Native Covenanted'Civilians upon 
an argument based upon mere sentiment. We hfl,ve taken th'e 
Native into our most important governing body; let Us treat him 
loyally, and, as far as may be, tr~st him. 

In tbe latter of the two arguments, however, I find a. 
valid reason for not placing our .Native brothers quite on the 
same platfonn with ourselves. 

As M . Gupta has pointed out, we bave now two classes of 
CovE.'nanted Civilians,-the men who have eni.et.ei the service 
by competition in En land, and the men who have been ap­
pointed to it by the VlCeroy in~dia. 

These two classes of men must, I think, be treated • differ­
ently. 

The men of the former class will, from the circumstances 
of th~ case, be men who have in their own pel'sons overcome 
tho caRte and religious prejudices into wbich they were born. -
and who are more or less au courant with European feelings 
and customs'. Those of the latter class, on the contrary, . 
may often be men saturated with caste and religious 'pre­
judices, and ignorant of European modes of thought and 
feeling. In his own person a. man of tbe former class is likely 
to be as impa.rtial a Juuge as his European brother, and to in­
fluence from outside he would probably be almost equally in­
accessible. ' But can we for a long time, at any rate,look for the 
flame impartiality, the si:l.me inaccessibility to outside influence, 
in the la-tter class of men? I think not. We must not, I 
think, expect for some time to Cl)me to find in the latter class 
of men officers of higher intell(;.ctual capacity or greater 
IItrongth of char!l.Cter than we have at present in our Native 
Uncovenanted and Honorary Magistrates of good family. I 
do' not know what officers of the last-mentioned classes may be 
like in other parts of Indi ... , but .I am certain, that in these 
provinces, they are not men who can be fully trusted to do ev~n­
handed justice as between their own countrymen of different 

• 
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religions, or between their own countrymen and European.a. 
When I say this, I do not mean that they would be likely as a 
~e to press hardly upon the European; I think, oxi the con· 
trary, that they would, as a rule, unduly favour the European; 
all that I mean is that, trom my experience of them, I could 
not always trust them to hold the scales fairly. It is apt to 
be assumed that Native CiVilians will make good Judge",. I 
take leave to doubt whether more than a small minority of 
tl:.e men appointed for some years to como by the Governor· 
General, will ever be fit for judicial employment. 

Things being so, I would make So distinction between the 
two classes of Native Civilians. 

I would make it the rule,' defaul f special catlse to the 
contrary, to appoint men of the former class (the meu appoint. 
ed in England by the Secretary of State) to be Justices oBhe 
Peace under Act II of 1869. I would only appoint men of the 
latter class (the men appointed in India by the Viceroy) to be 
Justices of the Peace afterit had been fully ascertained that 
they are men fitted by strength of character and Judiciala.bi. 
lity to exercise high judicial functions. 

Assuming the appointment of Native Ci vitians as Justices of 
the Peace to be restricted as above, I would meet the difficulty 
by omitting the words "and an European British BUbjecf' from 
between the words " first class," and the words " shall enquiJle" 
in section 443 of the new 00de of CriminalProceciure ; hy substi. 
tuting for the wOlds" himself is an European British subject" 
in section 444 the words" is a Justice of the Peace j" and by 
Bubstituting for the words "an European British subject" in 
section 450 the words "a Justice pf the Peace." 

It will, perhaps, be objected to this proposal that it inter. 
feres with the theory upon which the system of appointment of 

.Native Oovenanted Civilians by the Viceroy-viz., that they 
should he treated in all resrects as the Civilians sent out from 
England-is based. The 0 jection is valid; but I ·would reply 
tha:t as a. fart the men appointed in India do not all of them 
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come up to the standard of excellence wh1ch "'I'M propounded 
for them, and that the adoption of the proposal will not require 
an lnvtuivUI> aiotiA<>uo.n. t.n hili llu1licly made, but merely the lay­
ing down of a rule of practice to be prrvately observed by the 
Government of India and the Local Governments. 

No. 703, dated Lahore, the 5th August, 1882. 

From-W. M. YOUNG, Esq., Secretary to the Government 
of the Punjab, 

'To-The Secrotary to the Government of ,India, Home 
Department. 

• I am directed to acknowledge your letter No. 7";"589, dated 
28th April, 1882, for,warding, for an expression of the Lieuten­
ant-Governor's opiuion, a copy of a letter from the Government 

' of Bengal, recommending that all Native members of the 
Cove~anted Civil Service should be l'elieved from such restric­
tions of their jurisdiction over European British subj ect~ out­
side the Presidency towns as ar~ imposed by Chapter XXXIU I 

of Act X of 1882, or that at least Native Covenanted Civilians, 
who have attained the position of District Magistratl:l or Ses­
sions Judge, should be entrusted · with full powers over all 
classes of persons, Emopean or Native, within their j1lrisdiction. 

2. In reply,:r am to say that Sir Charles Aitchison entirely 
concurs in the arguments quoted in the enclosures of your 
letter from the proqe1ffi.ings of the Legislative . Council of 16th 
Apri1, 1872, and has little to add to them. His Honour oon­
siders that Native members of the Covenanted' Civil Service 
should be relieved from all restrictions and disqualifications 
imposed upon them under Chaptbr XXXIII of the new Code of 
Criminal Procedure, Act X of 1882, by reason only of their not 
being European Britieh subjects; and that such of them as 
may be from time to time appointed Justices of the Peace and ... 

----~----~--- .~. ----
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Magistrates of the 1st class, or Sessions Judges, sh(,uld be 
authorised by law to exercise all the powers and jurisdiction 
which a European British snbjAat. "u-,iJ ..... lr "'l'l'v.tuten (lan exer­
ciSe under that or any other Act.-

3. Sir Charles Aitchison, moreOVEl"r, is of opinion that. 
the same powers ought to be conferred upon all J.u8tic~s of 
the Peace and 1st class Maglstrates, and upon all Sessionao 
Judges," whether they were European or Native, and 
whether they belong to th~ Covenanted Civil Service or not. 
The powers an(l jurisdiction to be exercised by Judicial officers: 
should, His Honour thinks, depend entirely upon personal fit­
ness, and in no respect upon race or service distinctions. It may 
be assumed that no one of anyclaitl will b.appointcd a Justice 
of the Peace or Magistrate of the 1 st class or Sessions J udg& 
who is not considered to possess the requisite qualificatiQDs~ 

and the appointment ought, therefore, to carry with it all tha­
usual powers and jurisdiction without regard to race, service~ 

or creed. Under Act II of 1869, any British subject; w\\ether 
European or Native, and whother belonging to the Covenanted: 
Civil Scrvioe or not, may be made a Justice of the Peace, if he is 
considered properly. qualified to act as such, and under 
section 5 of the Act, every Justice of the Peace has power 
to commit European British subjects for tdal 'Oefor& 
a proper Court, and to do all other acts which a.ny 
Justice of the peace ma.y lawfully do; and this appears. 
to Sir Charles Aitchison to. be the broad and equitabl& 
principle which Government ought to follow. The restrictions. 
introduced by the Code of Criminal Procedure upon the powers 
of Courts to enquire into and try charges against Eurvpean 
British subects, which rt!st exclusively on race distinctions, are, 
in His Honour's opinion, invidious and unneces~ary. They are· 
indeed, a mere residuum of the time when Europeans were to a. 
great exJient under English law with which Native Judges wer& 
not supposed to be acquainted, and should now be entirely 
a.bolished, baving ceased to be ~efeDsible with the revision of 
theCQdes. 
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No. 1694-86, dated the 15tll May, 1882. 

From-A. H. L. Fraser, Esq., Officiating Secretary to the 
Chief Commisioner of the 0entral Provinces. 

To-The Secrebry to the Go~ernment of India, Home De­
par.tment. 

'1 am directed to acknowledge receipt of your letter No. 7-
1590, dated 28th ultimo, regarding the position of Native mem· 
hers of the Oovenanted Civil Service under those provisions of 
the Oode of Criminal Procedure which limit tbe jnrisdiction to 
be exercised over European, British subjects outside the Pre. 
sidency towns, to jUdl al offic8h who are themselves European 
British subjects. The Ohief Commissioner is of opinion tb!lt 
Native members of the Covenanted Civil Service should be 
placed in this respect on the same footing as European mem. 
bers of the same service, and should be relieved of such restric. 
tiODS CJf their powel's as are imposecl by Cha.pter XXXIII of the 
new Coue of Criminal Procedure. 

No. 360, dated Rangoon, the 11th May, 18~2. 

From-E. S. Symes, Esq., Junior Secretary to the Chief 
Comm~ssioner of British Burmah, 

To-The Secretary to the Government of India, Borne, 
• Department. 

I am directed to acknowledge the receipt of your letter 
No.7-59, dated the 28th April, concerning the investiture of 
Natiy~ Civil servants with power tv t ry European British suli. 
jects within their juriijdictions. 

I am to submit that, in the Chief Commissioner's opini'.>D, 
it is desirable that Native Civil Servants should possess the 
same 'jurisdiction over Eur, pean Bl!tish su bjects as is exercised 
by European Civil Servants, Native Civil Servants ILre, and 
will usually be, quite fit to exercise such jurisdiction . 

• 
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European British subjects are liable to the jnrisdiction of 
Asiatics in Upper Burmah ; and the Chief Commissioner does 
not apprehend that there would be any prolonged feeling 
against the change advocated by the Bengal Gov nmant among 
the better classes' of Europeanq in India. 

No. 764, dated Shillong, the 26th May, 1882. 

. From-C. J. LYA.LL, Esq., C.I.E., S~retary to the Oh-ie£ 

Oommissioner of Assam. 

To-The Secretary to the Govern~nt of India, Home 
Department. 

I am directed to acknowledge the receipt of your Circular 
No. 593T., dated the 28th ultimo, in whioh you ask for the 
opinion of the Chief Commissioner On the proposals made by 
His Honour the late Lieutenant-Govemer of Bengal, taat all 
Native members of the Covenanted Civil Service should be reo 
lieved of such restriction of their powers as are imposed by 
Chapter XXXIII of the new Coda of Criminal Procedure, or 
that at least Native Covenanted Civilians who have attained the 
position of District Magistrate and Sessions Judge' should be 
entrusted with full powers over all olasses gf persons, European 
or Native, within their jurisdictions. 

2. In reply I am to say that if the proposal had been to 
do away altogether with the distin::tion between Europeal). and 
Native Ma.gistrates in this respect, Mr. Elliott would no havo 
supported it. The distinction is no doubt open to the charge of 
being invidious, and rests to a large extent rather upon senti­
ment and prejudice than upon reason. But that luch pre­
judice did exist in great strength some years ago is notorious, 
and now that the feeling has somewhat died out, the measures 
taken for introducing equality between the races should be 

~ 

gradual and tentative in order to run no risk of re-awakening 
the antagonism which is passing awa.y. It should not be for. 
gotten, moreover, that besides the strong disinclina.tion which 

o 
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would undoubtedly be felt by European British lIubjects in 
India to being made subject genera.lly to. the . jurisdiction of 
Native Judges and Magistrates, there are several practical rea.­
sons against that course which are not without great weight. 
An extensive conferment of these powers to Nllttive Magistrate!l 
would involve the trial by them ' of Europeans in parts of the 
country where neither 011r police nor our jails are suited for 
dealing with such persons. The !"ppearance of Europeans in 
Court be£ore a Native Magistrate, surroutlded by Native amla, 
and guarded by Native police, accustomed only to deal with the 
generally tractable and (in the face of Jut;tice) submissive 
mem bers of their n rac might easily lead to scandala 
in the administration of Justice which would be very re­
gretablo, and which would, Mr. Elliott feal's, by the excitement 
and agitation which they would create, lea.d to exacerbation and 
strellgthening of that. popular prejudice and race antagonism 
whic~ it has taken a long course <>f years to 'soften and abate. 

3. But while these considerations, in the Chief Commis-· 
sioner'tI opinion, should forbid any extensive conferment of 
jurisdiction over Europeans upon Native Judicial officers at pre­
sent, be is qUIte at one with Sir Ashley Eden in regard to the 
1imited proposal now put forward. He tbinks that there ia 
room and reason for a distinction between Native Civilians ap­
pointed in England by competition and those Native members 
of the Covenanted Service who haV'e been appointed by nomi~ 
nation in India. The former class should, in his opinion, be 
place& in every respect on an equality wit):>. their, British-born 
brothers in the service, and permitted, like them, if appointed 
Justices of the Pea.ce, to deal with cases in which Europeans" 
are accused. In the case of Native Civilians I1pp.ointed in 
India, who have not hail their experience enlarged, and their 
education bl'oadened by a visit to Europe, he would cOnfine the 
extension of these powers to such of them as have attained the 
grade of District M.agistrate or Sessious Judge, and have also 
been appointed Justices of the Peace. 
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4. The Ohief Oomminioner does not think that this slight 
pro~e81 in the direction of equa.lity is likely to excite ILny seri­
OUI opposition on the part of the European community. The· 
feeling which ten years ago it would have encountered is, he 
believes, gradually dying out; and the experience w 'ch is be. 
ing acquired of the efficiency with which Native officers ad. 
miniater Justice is by degrees undermining it. The extension 
of Native agency in the puhli? s~rvice, and the increa.l:le of the 
in1luence ofthe Native voice in all political matters, are palpable 
fact", and the European settler is learning tha.t he must recon­
cile himself to the march of events, and accept the inevitable. 

__ .......L 

No. 315-17, dated Bangalore, the 16th May, 1882. 

From-Major H. Wylie, O. S. I., Secretary to the Ohief 
Oommissioner of Ooorg,. 

To-The Secretary to the Government of India, Kome 
Depa.rtment. 

With reference to your letter No. 7-592, dated 28th ultimo, 
inviting the opinion of the Ohief Commission of Coorg, re­
garding Native members of the Civil Service exercising juris. 
diction over European British subjects, I am directed to state, 
tor the information of His Excellency the Viceroy and (1over. 
nor-General in Council, that Mr. Sandford is of opinion that 
the provisions of the present law of Criminal Procedure, which 
limit jurisdiction to try for criminal offences European British 
subjects, to persons who are themselves European British su'!}. 
jects are wise, a.nd. should, for political reasons, be maintained. 

, . 
No. 345, dated Hyderabed Residency, the 24th August, 

1882. 
From-W. B. Jones, Esq Resident at Hyderabad. 

T.o-The Secretary to the Government of India, Home 
Depa.rtment. 

o • 
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Replying to your Circular No. 3-594 of 28th April last, I 
have the honour to submit in original a letter in which the 
Commissioner, Hyderabad Assigned Districts, discusses the 
ma.tter there referred. The Judicial Commissioner, who W&8 

also consulted, is of opinion tbat "tbe time ma.y be considered. 
to have arrived for extending to Natives who have qualified for 
the Civil Service, and who have attained tbe position of District 
Magistrate, or of Sessions Judge and Justice of the P.eac, 
jurisdiction over European British subjects." 

2. My own opinion is that such jurisdiction should be 
exercised hy-

(1) aU Native ember of the CiTil Service who have a.t. 
tained the position of District Magistrate or Sessions Judge; 

(2) by such other Native members of the Civil Service as 
the Local Government 'may specially empowel' in this behalf. 

It is scarcely necessary for me to state in detail the reILSOnS 
which induce me to give my opinion in favour of tbe small reo 
laxation of the present law wbich His Honour the Lieuten. 
ant-Governor of Bengal suggests. 'rhtl principle that a Euro. 
pean British subject sball only be tried by one of hi own 
class bas tce sanction of a long history behind it. I certainly 
should not be disposed to rest a recommendation for a. depar. 
ture from it on !Considerations of mere administra.tive Cl)n. 
venience. All tba.t can be said is that the reasons ~i 
which the general principles might :be def~nded have, 
from tbe days wh~n it was first asserted, until now, 
been gradually getting weaker, and that the reasons for the 
particular departure from the principle now proposed al'e the 
novel resu'lts of the altered circum tances of the Civil Ser ice 
and of India generally, and that, to use the Judicial Commis. 
eioner's expression, " the time bas come" when the change ought 
to be made. It will be II- small change in itself, but it will be 
an act of justice to those Natives (Illdi~ whom we invite to 
take their places by our t;ide as Civil Administratol"S; ad will 
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add to the numerous mea.sures which of late years have tended 
to ?ridge over the separation between Englishmen and their 
Indian fellow Bubjects, which began when, assuming the Dewani 
of Bengal, we constituted ourselves the sole Oivil, ~dministrators 
of the country. 

4. I will only add that; while the proposed change ap­
pears to me to be demanded of us as a measure of justice to 
Native members of the Ciyil Service, and of rea'>onable con­
cession to general Nn.tive opinion, I c~nnot believe that it can 
be ;egarded by intelligent Europeans with serious dislike. In 
days when the interior of India was reached with difficulty, 
when no press, railways, teleg phs, Bar existed; when 
Native Magistrates wero untrained and unacquainted with 
European habits and feelings, an Englishman, almost alone in 
a.n up-country district, might with reason apprehend that he 
would not always obtaia. an impartial trial beforQ aNative Magis­
trate. All this is now changed, and a claim which was f<lrmer­
ly grounded on a reasonable apprehension, can, it seems to me. 
when concession is limited, as it is proposed to limit it, rest on 
little besides unreasonable class prejudice. 

No. S2A., dated Chiculda, the 1st June, 1882. 

From-A. P. HOWELL, ESQ., Commissioner, Hyderabad 
. Assigned Districts. 

To-The Secretary for Berar to the Resident at Hyderabad. 

I have the honour to acknowledge your No. 319J. of the 
8th instn.nt, forwarding for opinion a letter from the Govern­
ment of Bengal, with enclosure, relative to the jurisdiction to 
be exercised by the Native members of the Covenanted Civil 
Service over European British subjects. ' 

2. The Lieutenant-Governor is of opinion that the time 
has now arrived when aU N tive members of. the Covenanted 
divil Service should be l'elieved of such restrictions of their 
powers as a.re imposed on them by Chapter XXXIII of the new 
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Code of Criminal Procedur , or when "at least Native Cove­
nanted Civilians, who had attained the positioll of District Ma­
gistrate or Sessions Judge, should have entrusted to them full 
powers over all classes, whether European or Native, within their 
jurisdictlons." The grounds of this opinion are (1) that it is 
right as a matter of general p'blicy that Covenanted Native 
Civilians should be empowered to exercise jurisdic­
tion over European~ as well as Natives; Ilnd (2) that 
it . will be a matter of admi~iFltrative convenience for 
Natives to exercise such powers, otherwise the anomaly 
might occur of a European Joint Magistrate who is subordi­
nate to a Native . trict agistl'a.te 01' Sessions Judge, being 
empowered to try cases which his immedite superior cannot try. 
It is added that, as Native Presidency MagistrAtes within the 
Presidency towns exercise the same jurisdiction ovel'Europeans 
that they do over Nlltives, therelore there is no reason why 
Cove~anted Native Civilians, with the position and training of 
Distl'id Ma.gistrate or Sessions Judge, should not exercise the 
same jurisdiction over Europeans as is exercised by other mem­
bers of the service. These views are exprctls d 11 pon a note by 
Mr. Gupta, of the Bengal Civil Service,representing the anoma.­
lous position in which Native members of the Oovenanted Civil 
Service are placed by .Chapter VII of the old Code, which is 
reproduced in Chapter XXXIII of the present Code. 

S. The first point that occurs to me is, that the case is, 
unintentionally no doubt, very unfairly and incompletely stated 
by Mr. Gupta. He refers to the discussion of 1872, and says 
that nothing can be added to the .eloquence or the sound 
reasoning of those who argued then in favour of the. view. 
which he advances no . He adds th the arguments o£ 1872 
in favour of his view present themselves with redoubled force 
in 1882, and that "they a.e too obvioull to require mention." 
Still he does mention them, and at length, in skilfully arranged 
" extracts for ready reference," and then he gives a reason, due 
to a recent but" important change," in the constitution of the 
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Co~enanted Civil Service, why there is admittedly less force in 
those arguments now than there was ten years ago. 

' . 4. To this I reply that if the arguments in favour of Mr. 
Gupta's view are all that they are represented to be, how is it 
that they were in the minority in 1872 ? Mr. Gupta attempts to 
make a point in the coruposition of that minority; but when I 
·find Sir J. Stephen and Sir John Strachey voting on the same 
side, and that side the majority, it is idle to say that tl).e a:rgu­
m&nts against which they voted are .. too obvious to Tequir~ 

mention." Mr. Gupta cites the authority of the late Lieutenant­
Governor of Bengal (Sir George Campbell), who voted with the 
minority, but Mr. Gupta fails tOCl{)tice' his extract, or even 
to allude to Sir George Campbell's admission, that he 
seldom had greater doub,t and difficulty in making up his 
mind, -and that when he did vote for the amendment, it was 
on the express ground that "it appeared to His Honour that 
what was now proposed was a minimum of change." It was 
Dot proposed to impose upon the European public the general 
liability to be tried by Native Ma;gistrates, but only the possibi­
lity of being placed under the j utisdiction of three or four 
Natives who had. qualified themselves for admission into the 
... anks of the ~vena.nted Civil Service, and who, under Lhe ex­
isting law, might be fI Justice of the Peace." Wbatthen was 
Sir J. Stephen's argument? I give it, as Mr. Gupta gives 
the opposite view.s, in extracts: "In couutries situated 
as most European countries are, it is no doubt desir­
able that there should be no personal laws j but in India it is 
otherwise. Personal, as opposed to terxitorial, laws prevail here 
-on 1I.l! sorts 'of subjects, a.nd their maintenance is claimed with 
the utmost partinacity by those who are subject to them. The 
Mahommedan has his personal law. The Hindoo has his per­
sonaJ. law. Women who, accordmg to the cu.stom of the coun­
try. ought not to appear in Court, are excused from appearing ;n 
Court. Natives of rank and Cinfluenuce enjoy, in m~ny calles, 
priv~ges which stand on precisely the same principle; a.nd · are 
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English people to be told that, whilst it is their duty to respect all 
these laws scrupulously, they are to claim nothing for them­
selves? that whilst the English Oourts are to r~spect, !i.nd even 
to enforce, a v8il'iety of laws which are thoroughly repugnant to' 
,all the strongest convictions of Englishmen who settle in this 
('ountry are to surrender privileges to which, rightly or other­
wise, they attach the highest possible importance? I can see 
no gxound OJ' reason for such a contention. I think there is 
no country in the world, and no raooof men in the world, from 
whom a claim for absolute indentity of law for persons of all 
races and all habits comes with so bad a grace as from 
the Natives ofthis co try, filled as it is with every distinction 
which race, caste, and religion can create, and passionately tena­
cious as are its inhabitants of such distinctions. 

" It may be replied that to use this argument is to desert 
the characteristic principles of English Government and to 
make a point against. an antagonist by surrendering what we 
ourselvos LeHeve. :My answer is, that the general principle that 
all persoDs should be subject to the same laws is subject to 
wide exceptions, one of which covers thiR case. It is obvious 
enough; but possibly the best wfl,y of stating it will be to show 
h ow it applies to the particular matter before us. The English 
people established by military force a regular system of Gov­
ernment, and ill particular, a regular system for the adminis­
tration of justice, in this country, in the place of down right 
anarchy, The system of administering justice was, and is, 
beyond all question, infinitely better than any system which the 
English people found here; but it neither is, nor can be, the 
English system. 

" It must of necessity differ from it in its characteristic 
features; and although I am not one of those who blindly admire 
the English system of criminal justice, I say that, if English 
people in India like it, which they notoriously do, they have a 
perfect right to have it." • 

• 
~------~----------------~------------~---.~------~~ 
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• 
.J.gain :-uThe privilege as to jurisdiction is the privilege of 

the prisoner, not the privilege of 'the Judge. The "Europea.n ha.d 
an objection to be tried by the Native. Oonsideriug the posi­
tion iIi which h~ stood,the question was whether you would put 
him in a positiun in which he did not at lJreseIlb-tltand. You 
placed no slight upon the Nati.,e by saying that he could only try 
a mal) of his own race. What was there against the feelings of 
the Native in saying that? Why should anyone fepl a slight, 
because he was told that tn.is particular man was to be tried in 

. a'particular way? On the other hand, it was a feeling, and 
not an unnatura.l one, that a man should wish to be tried l?y his 
own countrymen." • I thin~ Mr. Gupta would have strengthened his case had 
he explained what is the answer now to .Sir J. Stephen's argu­
ments which commanded a majority ten years ago. Logically, 
it would seem that as long as we have pel'sonallaw in this 
country; as long as women aud privileged.Natives are e.Jcuaed 
from appe'\ring in our Oourts ; as long as the European British 
subject has any rights and privileges under the law; so long 
should the present law, as to the Judge before whom the 
European British subject must be tried: be maintained. 
I submit that when a European discusses the ques­
tion, he is expoaed to the converse difficulty of that 
urged by Mr. Gupta, on the score of being personally in­
terested, and that he is likely to be deceived by the false 
glamour of liberality attaching to his adoption of Mr. Gupta's 
view, which ought not, however, to obscure the real issue 
whether, undAr the circumstances of India, the EJlropean Bri­
tish ;ubject should be deprived of the one privilege of personal 
law which he most values. The question is by no means s() 
obvious as Mr. Gupta represents. 'I believe that the majority 
of non-official Europeans woufd answer it still as Sir H. Norman 
did. "He had the highest regard for the Natives of the 
country, and particularly fo those who had attained the very 
importa.nt position of a Magistrate of the first class ; but look-
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kg to the pecularities o£ our position here) and to the great 
differences of chara.ctel:' between NatNes and Europea.ns, he' 
thought. it was undesirable to alloW' tho trial of Europelln 
British sU,bjects by Natives in the MQfussil." 

5 . . As to the arguments urged by- the Government of Ben­
gal, the first simply and admittedly begs the whole <lueation on 
which. Sir J. Stephen and Sir H. Norman tuok their sta.nd. As 
for the second argument, based on administrative convenience, 
the question is how often woula such cases be likely 
to arise, and whether, if they did, the inconvenience 
would be so frequent. or of such consequence as to 
supply an answer to t arguments of Sir J. Stephen ana Flir 
H. Norman, which, I submit, I1re just as strong now as ovel' 
they were. In any case the plea of anomaly has far less force 
in India than elsewhere. Surely, too, it might be argued that 
Natives and Europeans are not on the Bame footing in fact in 
many ways, and that the law recognises this fact j that there 
must b; some differences in the position of the European British 
SUbject from that or the Na.tive, aud that the law recognises 
these differences, and that the nationality of the Judge is no 
more invidious or special than the composition of the Jury. 

6. In conclusion, then, if I a.m asked for an opinion about 
a clause in a law which, although only just passed, and not y~t 

actually in force, is considered by a high authority already to 
require to be amended in an important partiaular, I would 

• admit that there is enough force in the plea. urged by Mr. 
Gupta, and supported by the Bengal Government, to warrant a 
reconsideration of the question decided in the Legisllllve Oouncil 
on the 4th May, 1872. I go further and think that the point 
sbould be raised n.nd.. d.iacuBsed now, because in 1872 many 
of the speakers were ha.mpered by pledges or quasi pledges 
which 'prevented 1,he queaiioll being . really decided on its 
merits. And as to the merits of tbe question, I would 
say that it is no doubt desiraMe that there ~hould be 
DO personal laws, but that, in my humble opinion, the wpole 
question of persona.llaw should be considered togetb,er, aad 

• 



82 Lette1' /'rU1l'/, A. P. Howell, E8q. 

. not the single point raised by Mr. Gupta. And if the que.stion 
be raisod" the decision should be final, for we cannoti always 
I!xpect the same serenity in the political horizon which we enjoy 
at present. 

I append the replies of the Deputy Commission rs' of Bul. 
d~na. and Amarioti, who were consulted on the subject. 

In my opilllOn the time has certainly come when Native 
members of the Civil Service who have been made District 
Magistra.tes or Sesssions Judges should be entrusted with full 
powers over all classes, Europeaa or Na~e, within their juris. 
diction. 

Amraoti, 27th May 1882. 

A. TULLOCH, 

Deputy Commissioner. 

I am of opinion that the invidious distinction should be 
abolished, or that an understanding should be ·rrived at un. 
der which Na.tive members of the Co:venanted Civil Service 
would be held to be disqualified for office as SessioRs Judges or 
Magistrates ofthe District. I quite agree with Mr. Gupta, 
that if you entrust them with these responsible offices, you 
ouglit not to cripple their powers. 

There is, however, no force in so much of the argument as­
is based on the fact that Native Presidency Magistl'ates and 
High Court Judges already have jurisdiction over Europeans. 
They are exposed to a publicity th~t renders their position ex­
ceptional. Mr. Gupta himself seems inclined to make dis 
tinction between Native Covenanted Civilians who have 
been trained in England and tho3e who have not, and 
I think he does so rightly." I am, therefore, inclined to believe 
tha~ • the iatter class of Ci vilians should not ~old office as 
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Sessions Judges or Magistrates of Districts. In other words, I 
would make the experiment under restricted conditions, and 
confine the exer~ise of jurisdiction over Europeans . to N ati\re 
Oivilians who have been trained in Engl8Jld. 

H. O. MENZIES, Lieut.-Oolonel, 
DepufllJ OO1n1niBsione • 

. Buldana, 29th May, 1882. 

• 

--~~~--~--~-----.-----
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VICEREGAL LEGISLATIVE COUNCIL.-

The Counoil met yesterday at Go,ern~ent House at 
UA.H. 

Pruent.-His Excellency the President; His Excellency the 
Commander-in-Chief; H. H. the Lieutenant-Governor; the 
J!on'ble W. W. Hunter, Lr...D., C.I.E.; Ron'ble J. Gibbs, 
C.S.I., C.I.E.; Major the Hon'ble :E;. Baring, R.A., C.S.I., 
C.I.E.; Major General the Hon'ble T. F. Wilson, C.B., C.I.E.; 
Hon'ble C.P. Ilbert, C.I.E. ; Hon'ble T. C. Hope, O.S.I., O.I.E.; 
Hon'ble Maharaja Sir Jotindra Mohun Tagore, K.O.S.I.; 
Hon'ble Raja Siva Persada, C.S.I.; Hon'ble Sayyad Ahmed' 
Khan, O.S.I.; Hon'ble Durga cCbaranq,aha; Hon'ble H. J. 
Reynolds; Ron'ble H. S. Thomas; Hon'ble G. H. P. Evans, 
Hon'ble Robert Miller. 

CODE OF ORIMINAL PROOEDURE AMENDMENT BILL. 

Tbe Hon'ble Mr. ILBERT moved for leave to introduce a 
Bill to amend the Code of Criminal Procedure, 1882, so 'far as 

. it rela.tes to the exercise of jurisdiction over European British 
subjects. . 

He said,-The effect of the existing law on t).1is subject is ; 
summed up in a section of the new Criminal Procedure Code 
(443) which dirpcts tha.t " no Magistrate, unless he is a. Justice of 
the Peace, and (except in the case of a Presidency Magistrate) 
unless he is a Magistrate of the first class and a European Bl'i. 
tish subject, shall inquire into or try any charge against a Eu­
ropean British subject." 

Now there is no restriction on the nationality of a Presi­
dency Magistrate; Natives of India. may h.)ld and have held 
that office. The result of the law therefore is that, within the 
liLJlits of the presidency towns jurisdiction over European Bri. 
ti8~ subjects may be exercised by any person who happens to 
be a. Presidency Magistrate, whether he is Do European British 
subject or not; but that ou~side thQse limits, in any part of the 
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mofussil, that jurisdiction oannot be exercised by any of Her 
Majesty's Ma.gistrates, however complete ma.y have been his 
training, however long may have been his judicial experience, 
however high may be his rank in the service, unless he happens 
to be a European Briti.sh s~bject. 

Such is the existing law, and. it was settled in this form in 
the year 1872, after a very remarkable debate which resulted in 
a very remarkable division. Tbe.~ Select Committee on the 
Bill which afterwards became law a.s the Criminal Procedure 
Code ot 1872 ha.d a.dopted a resolution in which they recorded 
their opinion" that the jurisdiction of Magistratel:l and Ses­
sions Judges who. Justi_es of the Peace might with ad. 
vantage be extended in the case of European British subjects." 
It will be observed that there was nothing in this resolution 
which -implied that tllC exercise of this jurisdiction in futUre 
was to be confined to persons who are themselves European 
British su bjects. Such a limitation was however inserted in the 
Bill as finally settled. by the Committee, but when it was 
brought before the Legislative Council Sir B.umow ELLIS (I 
shall take the liberty of referrin~ to him and others by the 
titles which they now bear) moved an amendment which wOllld 
have had· the effect of striking out the limitation. It would 
appear that the limitation to which he objected had in fact 
been introduced in pursuance of some kind of bargain or com­
promise between members of the committee holding different 
opinions on the subject. Repeated references were made in the 
course of the debate to the existenoe of this compromise. Thus ' 
Mr. Chapman, whilst expressing his agreement with much that 
had fallen from Sir Barrow ElliS, sa.id that he felt himself 
unable to snpport the amendment for the very plain and 
conclusive reason that he, as member of the Select Committee, 
considered himself bound to adhere to the pledge he had given 
to the Europea.n community that .under the altered lq,w an 
Englishman should retai.n his priv~ege of being tried by an Eng­
lishman. Again, Mr. Inglis said that he did not intend fO go 
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into the question on its merits, as he considered tha.t he was 
bound by the terms of the recommendation which he had signed 
with other members of the Committee, My eminent predeces­
sor, Sir James Stephen, who was in charge of the Bill, declared 
in the most emphatic terms that he could not undertake to justify 
on principle the terms of the compromise. And Sir J. StracEey, 
who also supported the proposals, admitted that the pro isions 
of the Bill represented a compromise which was open to criticism 
of every ·kind. The amendnientmoved by Sir Barrow Ellis was 
put to the vote, and was lost on a division by a maj ority of' 7 to 5. 
But the minority on the division included the majority of the 
Exec~tive Council. It consist~d of the then iceroy, !Jord Napier 
of Murchistoun, the then Lieutenant-Governor of Ben~al, S~r G. 
Campbell, his immediate successor, Sir R. Temple, the then Com­
mander-in-Chief, Lord Napier of Magdala, and Sir Barrow 
Ellis. Each of those distinguished members of the Govern­
ment of India not ouly voteu but spoke in support of Sir Barrow 
Ellis's amendment and a.gainst the proposals that are embodied 
in the existing law. And I shall make no apology for quoting 
to-day some of the arguments which they deu and some of the 
opinions which they expressed. 

SIR BARROW ELLIS said that in making the invidious distinc­
tion which was now proposed, if we excluded any Justices of the 
Peace from the exercise of certain powers, we were really casting 
a stigma on the whole educated Native population of India. He 
might also urge that thel'e would be considerable inconvenience 
in having such a distinction, But he preferred to put it on th 
broad ground that, if you had Native Covenanted Civil Servants, 
you ought not to bar them from exercising the powers of a Civil 
Servant, among which powers is the jurisdiction of It Justice 
of tIle :Peace over European British subjects. By Act xv;nr of 
1869 Natives might be appointed Justices of the Peace, and 
ou what ground, he would ask, was it proposed to restrict their 
powers as Justice of the Peacd? 
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I 

Sm GBORGE CAMPUELI. was of opinion tbat the Cvuncil 
should adhere to the decision which bad been come to by the 
passing of Act II of 1869, namely, that a JU/stice of the P~ace 
must be either a Europear. British subject or a'Oovenanted CiTil 
Servant. To re-open that question and to limit the powers 
that might be flxercised by any" Justices who were Covenanted 
Civil Servants appeared to His HonouT to be somewhat invi. 
dious, and would be, as it were, setting themselves against 
the policy hitherto pursued. Viewing the matter in that light, 
he should be inclined to vote for the motion birore the Oouncil. 

The COMMANDER-IN:CHIEF said that the Native members of 
the Covenanted Ci ' Servic~having been to EUl'ope, having be­
come acquainted with the European feelings, ideas and customs, 
and having qualified themselves to take their places with the 
European members ofthe Civil Service, Hi,S Excellency would 
frankly accept them as real members of the Covenanted Civil 
Service, and allow them to exercise all the functions which the 
Ettropean members exercised. 

LORD NAPIER OF MURCHISTOU. said that his vote would be 
given in conformity with the opinion which had been expressed 
by the Commander-in-Chief. His Excellency thought that the 
restriction would embody a. stigma on the Native community in 
gen ral. It was equivalent to stating that under no circumstances, 
as far as the administration of the law was concerned, could the 
Nafive attain to that degree of impartiality and courage which 
would justify the Government in reposing in his hands the 
powers of trying European Brit:sh subjects. He thought that 
by the restriction we in effect said to the European "You are 
not to be tried in the mofussil bV the agency by which yon are 
tried in the High Court and in the Courts of the Magistrate 
in the Presidency town, with the general approval and sanction 
of the European and Native communities." It was saying in 
effect that t.he Native who had attained to the position of a 
Sessions Judge was not comperent to try a European British 
subject, but thr.t he might try him when he Lecarne 11 Judge of 
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the Higb Court and Silt beside a European Judge. His Excel­
lency could not but help thinking that there was practically no 
gre·ater disparity in permitting these Native Civil Servants to 
try a European British subject, than in permitting Native 
Justices in the Presidency towns to try him. There appear­
ed to His Excellency to be no such broad distinction whatever 
between the conditions of the society and of public pinion 
in this respect between the Presidency towns and tho mofussil. 
There were now a great number of public-spirited men .and III 
great deal of public spirit all over the provinces. Communi­
-cations by rail, the dissemination of newspapers both in English 
,and the Vermicular, and a great va 'ety of other cir­
cumstances had destroyed that distinction which former. 
ly existed between the Presidency towns and the mofussil. 
His Excellency did not himself consider that there was the 
slightest pos~ibility that in the rare case of a Civil and Ses ions 
Judge trying a European British subject in the mofussil there 
would be an abuse of jl1stice. 

SIR BARROW ELLIS desired to add hIs testimony to the 
efficiency with which Na.tive Magistrates had performed their 
duties in the Presidency towns, in the administratIon of justice 
to both Europeans and Natives, and he had no hesitation 
in saying that they had performed their duties with as milch 
credit and efficiency as the European Magistra.tes. And if they 
had done thcl.t, he saw no reason why Nati,!,es in the position Of 
Covenanted Civil Servants or Sessions Judges should not be 
equally competent to administer justice to the EUropean in the 
mofussil. His Hon'ble friend, Mr. Stepnen, had remarked tha.t 
in this matter we 'were not to consult the feelings of the Judge, 
but of those who were to be subjected to ,the jurisdiction. In ' 
a.nswer to that Mr. Ellis would say that he saw no reason why 
that which did not hurt the feelings of Europeans in the Pre. 
sidency towns should hurt in tll.. , ·ussil. 

And finally Sir RXCllARD"rEMPLE said he thought that the 
inferooce was undeniable, tha:t if the Natives were eligible to 
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a.ll the grea.t offices of.. the administratio~, it seemed improper 
a.nd unreasonable to say that they should not sit as Judges over 
Europeans in the mofussil for offences of the trivial Dature 
over which it was proposed to give Justices of the Peace, cog­
nizance. 

However, as I have said,. these views, though they com­
mended themselves to the majority of the Executive Council, 
did not commend themselves to the ~jority of the Legisla­
ture, and, the amendment proposed by Sir Ba.rlow Ellis was lost. 

It was not to be expected that a decision which avowedly 
proceeded on the terms a compromise, and against which 
such a formidable weight of official authority was arrayed, 
should be accepted as a permanent settlement of the question. 
It has not been so accepted. Whenever proposals have been made 
for amending tbe Criminal Procedure Code the attention of the 
Government bas been directed to tbe anomalous position in 
which Native members of the covenanted civil services have 
been left by the legislation of 187~t· Tn the early part of last year 
Mr. Gupta, a Native member of the Bengal Civil Service. submit-
ted .to the Lieutenant-Governor of 'Bengal a note in which he • 
pointed out that the existing law, if maintained, would give rise 
to an invidious distinction, and tl) very practical inconveniences 
in the case of those natives of the country who might expect in 
course of time to attain to the position of a District .Magistrate 

If or of a Sessions Judge. I may add that the anomalous nature 
of the present arrangements could not be better illustrated 
than by Mr. Gupta's own case. He officiated for some time as 
Presidency Magistrate here in Calcutt!l., and while so officiating 
he had, under the law a,g it stands, full owers over European 
British subjects, even in comparatively serious cases, and 
exercised those powers with so. isfaction to the Local Govern­
ment and the public. On his removal to a more responsible 
appointment in the interior he cease~ to be qualified to deal 
with even the most trivial cases affecting Europeans .• Mr.' 
Gupta's proposal was that the law should be amended by 
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ext nding the jurisdiction over Europeap British Bubject, to 
natives of this cou"ntry holding the office of a District 
Magistrate or of a Sessions Judge, and he suggeeted 
that the amendment might be made in e Bill, which 
has ~ince become law us . the Criminal Procedure Code 
of 1882. However, that Bill had then nearly reached 
its .finru. stage, and it WitS o1vious that a question which was 
of such importance and difficulty, and about which it would b"e 
impossible to take action without consulting both local Govern­
ment.s and the Sacl'etary of State, could: not with propriety be 
rllLed at so late a Sbtgo of the discuss'on on the Bill. In this, 
as in other matters, the Go':ernmen had, as was 'pointed out 
last year by my friend Major Ba.1·in~, to choose between, on the 
one 1ll1nd, passing the new Code, with' the am ndments which 
had been generally accepted- amendml:'nts which were of ,con­
siderable importance-or on the other band, postponing' the 
Code, with all its improvements of form and substance, until all 
possible amelldments of law. bad been got tegether and con­
sidered. 

Of these two courses the Government ad pted, and I think 
it will be generally agr~ed, wisely adopted, the latter, taking 
ca1;e, however, to make it clear that whilst re-enacting for the 
purpose of consolidation certain provisions of the existing law, 
they were not to be considered as expressing an opinion that 
these pl'ovisions might not with advantage be ameJ;ldpd. 

This Wa.1l Sir Ashley Eden's view, and accordingly he post­
poned the submissiOll of Mr. Gupta's note to the Governmeut 
of India until the new Crimina.l Procedure Code had become 
la.w. But when he did submit it, he accompaniecl it with a. 
strong expression of opinion a.s to the expediency of altering 
the law in the direction indicated by Mr. Gupta.. He remarked 
tha.t a.s a qu~stion of general policy it seemed to him right 

"that, Covenanted NativoOCiviliaus should be empowered to exer­
!ise jurisdictiou over Europeans as well as over Natives who :lore 
brought before them in their capa.city as Criminal Judges, 
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Now that Native Covenanteu Civilians may shortly be expected 
to hold the office of District Magistrat." or Sessions Judge, it iJi 
also, as a matter of administrative convenience, desirable tlmt 
they should have the power to try all classes of persons brought 
before thom. Moreover, if this power is not conIerrod upon 
native members of the Civil Service, the anomaly may be pro­
sentP.d of a European Joint-Magistrate who is subordinate to a 
Nativfl District Magistrate. or Sessiop.s Judge being empowered 
to try cases which nis immediate superior cannot try. Native 
Presidency M agistrate9 within the Presidency tl)wns exercise the 
same jurisdiction over ·Europeans that they do over natives, and 
there lIeems to be no s cient ~a.son why Covenanted Native 
CIvilians, with the position and training of District Magistrate or 
Sessions Judge, should not exercise the same jurisdiction over 
Europeans as is exercised by other members of the sl3rvice. 

For these reasons Sir Ashley Eden was of opinion that 
the time had arrived \I hen all native membfll's of the Coven­
anted. Civil Service should be relil:lved of such restrictions of 
their powers as are imposed un"them by Chapter XXXIII of 
the new Code of Ct'iminal Procedure, or when a,L least Native 
Covenanted Civilians who have attained the position of District 
Magistrate or Sessions Judge should have entrusted to them 
full powers over all classes, whether European or NativCl, within 
their jurisdiction. 

Before taking any fJrther action in the matter, the Govern­
ment of India co sidered it desirable to ascertain the views of 
local Governments and Adminstrations as to the expedie!lcyof 
tIle amendments su~gested by Sir Ashley Eden, and accordingly 
they addl'essed a circular letter to the veral loc,d <10 eromen 8 
inviting a confidential expression of opimon on those suggcstions 
The result was remarkaule. There was an overwhelming con. 
sensus of opinion that some change in the law was requit'cd 
and that the time had come for removing the present absolute • bar on the investment of Native Magistrates in the intonor 
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-----------------
with powers over European British subjects. As to the pre 
eise extent to which the law should be modified, there WIliS, 8.S­

. ~ight naturally be expected, some difference of opinion; but 
it was generally admitted that a native civilian in the posiHon 
of a District Magistrate or Sessions Judge Bhou~ have equal 
powers with his European colleagues, and there was a very 
strong body of opinion that there should be no distinc­
tion made between Native and European members of the­
Cov~nanted Civil ServiJe a.t any step' in respect of their judicial 
powers, provided that they were individually found qualified to 
exercise those powars. 

Under these circumstances. it h3ls come abundantly clear 
that the existing law cannot be ma.intained, and the only ques­
tion which we have to consider is not whether the law should be­
altered, but how it should be altered. In approaching this ques­
tion there is one consideration of which we must not lose sight 
a.nd of which it is not likely that we should lose sight, and that, 
is, that this is a subject with respect to which it is eminently 
undesirable to avoid constant tinkllring of the law. The settle­
ment arrivcd a.t in 1872 may not have been satisfactory, I do not 
myself think that it was satisfactory, but . such a·s it was, 
we should not bA justified in re-opening this difficult ques­
tion, unless .we saw our way to a solution which sho!lld be, 
I will not say final, for nothing in legislation is absolutely final, 
but which should contain in itself the elements of stability and 
durability. Can we find any such solution? If we look the 
question fairly in the £:tce, and endea.vour to realise distinctlr the 
object at which we ought to aim, and the facts with which we 
have to deal, I think tltat we can. As to the object at which 
we ought to' aim, there will be no difference of opinion. It is 
simply the effectual and impartial administr!l.tion of justice, 

nd as to the facts with which we have to deal, no one who has 
studied the statistics and reports of the cases involving charges 
against European British subjects r.an fail to be struck with two 
t.hings, first, that as compared with the great mass of ordinary 
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criminal business they are xceptionally rare, and secondly, 
that they are exceptionally trol1blesome and difficnlt. To what 
conclusion do these two peculiarities point? They appear to. me 
to show that, in the interests of the effectual and impartial 
administration of justice it is not necessary, and that, in the 
same interests it is not desi.rable, to clothe all Magistrates 
indiseriminately with the power of dealing with these cases. 
As we are justified in excluding from the jurisdiction 
of interior Magistrates as euch .the cognisance of the graver 
cl~sses of offences, so we should b justified in excluding from 
their jurisdiction the cognisance of ' a class of offences the 
trial of which, from the circumstances under which they 
are ordinarily co itted,. presents features of exceptional 
difficulty. It involves no disrespect to the magisterial or judi­
cial office to say that an officer who may be fully competent to 
dispose of a common case of theft or 8.sso.ult may not be com­
petent to dispose of a class of cases which, as will be admitted 
by all impartial persons, are apt to put an exceptionally severe 
straiu on t,he judicial qualities of tact, judgment, patience and 

impartiality. We are therefore I conceive fully ju..stified, on I 

principles of gen£>ral applicability, in cOlJfining the jud diction 
exercisable in this particular class of cases to a speciil d class 
of Magistrates, and the further question which we have to de­
termine is how this class is to be defined. My answer is that 
t he line ought to be drawn with reference to the presumable 
fitness of the M.agistrate, and with reference to that alone, and 
that we ought not to base any difference we which may think fit 
to make between particular classes of Magistrates, on race dis­
tinctions which are as invidious as they are unnecessary. 

These are the principles by which we have been guided 
in framing the proposals whic I am now asking leave to 
lay before the C.:>uncil. We are of opinion that the time 
hp.s come when the s ttlement which was arrived at in 1872 
may with safety, and ought.in justice to be reconsidered! 
we are of opinion that if this question is reopened it ought to 
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be settled on a permanent and stable foundation; and finally 
we are. of opinion tha.t no ch,LOge jn the law can be sat.isfa.ctory 
or stable which fails to remove at once and completely from the 
·Code every judicial disqualification which is based merely on 
race distinctions. 

Accordingly we propose to 'amend the law, first by repeat­
ing the words which confiDe the exercise of jurisdiction over 
Brit.ish sJ.lbjects to persons w,ho are European British subjects 
themselves j secondly, by declaring that every District Magis­
trate and SessIons Judge shall be, by virtue of his officE' a 
Justice of the Peace, and as such, capable?f exercisiog jurisdic­
tion over European Bl'itish subjec : and iDil'dly, by empower­
ing Local Governments to invest with the offiee of Justice of 
the Peace, and consequently with jUI·isdiction . over European 
British subjects, any person who, being either-

(a) a member of the Cov~nanted Oivil Service. 

(6) a member of the Native Civil Service constituted .under 
the statutory rulcs. 

(t.\) an Assistant Commissioner in a non .. regul tion pro­
vince; or 

(d) a Cantonment Magistrate­

is fer tbe time being invested with the powers of It Magis­
trate of tbe first class, and is, in the opinion of the Lieutenant- • 
GOVl!rnor fit to be entrusted with those further powers. We 
propose to make no distinctiott in the law between European 
and Native officers. We consider tbat the care exercised in the 
8 l~('tioD of officers for the Covenanted Service, · both in Regu­
latio!} a.nd non-Regulation provinces, together with the subse­
quent kaining tbat thoy receive, warrants our amending the 
law in the manner proposed. As a fact no officer would be eli­
gible until he had passed all the departmental examinations and 

o 
been in training long enougb to show the superior authorities 
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whether be would be likely to use any 'powers conferred on him 
with proper discretion, .These proposals will c~mpletely re­
move fl'om tho law all distinction based on the race of 'the 
Judge. The limitations remaining on the jurisdiction of parti: 
cular classes of Magistrates will be ba~ed not on any difference 
of race, bu~ simply on differeuces of training and experience. 

These, then, are our ·proposals. I repeat that in mal' lng 
them the 'only object which we h ve in view is to provide fOl' 
the impartial and effectual administr.ation of justice. It is by 
that test that we desire our proposals to be tried. If they are 
tried by that, test, I am not without a confident hope that th y 
will commend them Jves both to the European and to the 
Asiatic subjects of Her Majesty as reasonaole and just. 

The Hon'ble Mr. EVANS said that he was not aware of the 
rules of debate in that Oouncil, but wished to know whcther 
t11e principle of this measure should be debated on this occasion 
when leave was asked t.o introduce a bill, ana whether or not 
the measure ~hould be debated at a later stage. Most of the 
non-official members of the Oouncil were in the same position as 
himself and had heard to-day for t~e first timo wha.t the pro­
posed measure was. It was. no doubt one with regard to which the 
principle had been often debated and was a vexed question. As 
had been pointed out, it was settled by a compromise in 18'72, and 
Mr. Evans -would also point out that there was nothi!lg which 
was more dear to allY man, and more especially to .an English­
man than his liberty, and nothing which he was more jealous 
of than any change in the tribunal which could deprive hiin of 
that liberty in a moment. He might also point out that when 
an Englishman came into a tropical country, a sentence 
of imprisonment; on him in certain seasons and places 
meant almost certain death. He did not propose now to dis. 
cuss the principles of the settlement which it was now proposed 
to come to. He thought that . the able speech in which it was 
introduced and the grave matters which were set forth in it 
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deserved full consideration, and he did not thin k he would be 
justified in propounding any views Qf his own on the 8ubje~t 
at once. But time should be given to the non-official commu­
nity considering that the question of t!le tribunal was one of 
the greatest importance, far greater than any question concern­
ing the law of property and other such mfttters. Under these 
circumstances he would as k His Lordship if he considered it was 
convenient to debate the prin~iple of the bill on the motion for 
leave tQ, introduce it, than that the motion should be postponed 
80 as to give time to the non-official English community in 
India, which was scattered far and wide in the various provinces, 
to make their voices heard, or at. any r~ that it should be 
postponed to~day, as he felt he could not give full consider 
ation to it that day. 

His Excellency the PRESIDENT said: Nobody is pledged 
in the smallest degree by the introduction of this or any other 
Bill, and it would be obviously very unfair that Hon'ble 
membl"rs of Council should be called upon to express an opinion 
on the principle of a Bill which tbey have not seen. Nothing 
could be more lucid than the statement made by my Hon'ble 
and learned friend who proposes to introdnce the Bin, but until 
the Billltself is in the hands of the publ!c it would be unfair 
both to them and to the Government that any opinion should 
be expressed upon it, or that any discussion should take place 
upon the measure in this Council. 

No one knows better than my Hon'ble and learned friend 
Mr. Evans how difficult it is to understand a Bill, e'Ven with the 
clearest explanations of its provisions, until you have the Bill 
itself before 'Vou j and the public are sometimes perh'~ps a 
little too much inclined to criticise by anticipation m(,:l.sures of 
which they know nothing and have seen nothiug, and I myself 
should not be in the smallel?t degree inclined to give any sort 
of encouragement to a procedurel which, as I have said, is unfa.ir 
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both to the Government anu to the public. I need not, 1 a.m 
Bure, say that the Government has no desire to push this uia.tter 
forward without giving full tim.e for i~s consideration. 

The 'proper occasion, I think, for discussing the principle 
of the Bill will be on its reference t~ a Selected Oommittee. . 

I look upon that sta.ge of t.he procedure as standing in the 
place of what is ca.lled the socond reading in Parhament at 
home. In the House of Lord's a BIll is often brought in and 
plIt on the tab e without saying a word; in the House of Com­
mons this is not the case, but the occasious on 11' hich discus­
sions arise on the in ductio of a Bill are rare, and debate on 
the principle of the measure takes place on the second reading. 

What I would therefore sugge~t would be that leave 
should now be given to bring in this Bill, that it should be 
brought in at the next meeting of the Oouncil and then 
published; and that due time should be given before the motion 
is made for its reference to a Select Committee in order to ena.ble 
members of Council ~ consider it when they receive it in print 
and to be prepared to discuss it fully after they have acquired a. 
perfect knowledge of its pro:visions. 

M.aharajah Sir Jotendro M.ohun Tagore was about to apea.k 
when His Excellency continued and said-

Although according to strict rule, the Maharaja.h ha.s 
lost his time for spea.king, I am sure that this Council would 
wish me to give him leave to address them. And in doing 
so, 1- shoulq like to take the opportunity of expressing the great 
regret I feel that this, I believe, is the last occasion on which 
we shall have the presence in the Council of our Hon'ble 
colleague, Maharaj a.h. Sir J otendro Mohun Tagore. During 
the long period of his service in the Legislative Council the 
Maharajah has distinguishei himself by his fairness, his en­
lightened views, and his remarkalUe courtesy towards all the 
members of this Council. 

TllE PRESIDENT, 

). 
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, The Government of India have derived very great advantage 
fr~m the presence of my Bon'ble friend on the Council, and it 
is a source of deep regret to me that the fair rule of giving a 
chance to others to take their pInce in the Council, and therefore 
of not unduly prolonging the presence in it of anyone parti­
cular member, added to the Maharajah's own deiiil'e to .be 
rolieved of duties which clash with his other engl1.gemente have 
necessjtated his tetirement, ~nd occasioned the great lvss to the 
Council which must result from his absence from it. 

The Hon'ble Maharajah JOTENDRO MOJIUN TAGORE said:­
Lord,-I have listened with great interest to what has been 
saia. by my hon'ble and learn colle, ne opposite, nnd as 
this Ulay be the last occasion on which I shall have the honour 
of addressing ~his Council, I beg leave to ta.ke this opportunity 
of offering, on behalf of my countrymen, their grateful thanks 
to your Excellency for redeeming' the promise which was beld 
out to thom during the bst session of the Council, to amend tha,t 
portion of the Criminal Procedure Code which relates to the 
tdal of Rl'itish born subjects. Although it is impossible to say 
anything with regard to the details of the Bill before it is in­
troduced, the very faot that something will be done now to re­
move the anomaly which has been a source of standing com­
plaint with my countrymen from a. very long tilUe, is of itself 
a mattor for congrat.ulation, Knowing the broad and states­
manlike views which have always characterised your Lordsbip's 
Government, we have evcry reason to bope that , lcgi!.lation in 
this dil'ection will be of a. piece with those other g-reat measures 
of reform, among which 1 may name the repeal of the Vemacu­
lar Press Act, and the Act wbich for the first time has ~­
tl'oduced the pl'inciple of Self-Government in this country 
which we feel sure will mark your Lordship'!! adminis~ration 
as an epoch in the annals of British India; and I am free 
to confess, my Lord, tbat on tbis closing day of my humble 
ca.reer' in this Council, I fee' an honest pride that I have had 

MOHAltAJA JOTENDltO MORU TAGORE. 



Oriminal p.1·ocedur~ A.mendm,e~.t Bill, 1883. 99 

the good fortune to ccupy a seat here while these great measures 
have been either passed or iniLil1ted under the auspices of your 
Excellency's liberal Goverm:i1ent. 

And I take this opportunity, my Lord, to tender my most 
hearty thanks for the very kind manner in which your 
bxcellency has been pleased to speaJr of my humble services ill 
this Council. 

The Motion was then agrncd ~. 

A Bill to Amend the Oode of Oriminal P1'oced";'1'/l, 1882, 80 fat· as it 
relates to the exel'cise' oj jurisdiction OVOI' Ewropean British 
8ubjects. .. . 
WHEREAS it is expedient to a.mend the Code of Criminal 

Procedure, Hl82, so br as it relates to 
Pl'eamble, 

the exercise of jurisdiction over Euro­
pean British subjects; It is hereby enacted as follows:-

1. For the last clause of section 22,(,) the following sh!Lll 
Amendment of section 22, be Rubstitued :_ 

"may, by notification in the official GazAtte, a.ppoint such 
persons as he, or it tliinks fit, who, being 

(a) members of tlie Covenantod Civil Service, 

(h) members of the Native Civil Service constituted under 
the Statute 33 Vic., oap. 3('). 

(c) Assistant Commissioners in Non-Regulation Provinces, 
or 

(') 22. The Governor General in Council, so far as regards the whole ot 
any part of British India outside the l're idenoy towns. 

And every Local Government, so far as r ,gards the territories subjeot to, 
its a.dmini tration (other than the towns aforesaid.) 

May, by noti6cation in the cl1icial Gazette, appoint such European British 
@ubjeot as be or it thanks fit to b J ustioes of tbo Peace within. and for tho 
territory mon tioned in such Dotification. • 

(.) Empowers authorities in India to appoint NlJtive ' of India to ClvU 
Service without certificate from the Ci vil Service Commissioners, 

• 
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(ll) Cantonment Magistrates, 
are invested with the powers of a Magistrate of the first class, 
to be Justices of the Peace within and for the territories meD­
ti~ned in the notification." 

2. In section Z~, C) after the word. 
Amendment of section 25. h II b 

- (I British India' the following s a e 
inserted:-

(I Sessions Judges and District Magistrates are Justices of 
the Peace within and for the -whole of the territories adminis­
tered by the Local. Government under which they are serving." 

3. In section 443, C) the words "and 
Amendment of section "s. 

an Europ:an B~tish subject" sha.ll 
be omitted. 

4 .. For section 444(') the following sba.ll 
Ne.. aection lub.Ututeol be substituted:-

for . ecUon "t. 

"444. An Assistant Sessions Judge shall not exercise 
jurisdiction over an European British 

A .. I.tBnt !leasions Judgel 
wbo may try J~urop ... n subject, unless he has held the office of 
lIrilloh 6ubJect. 

. Assistant Sessions Judge for at leas~ 

three vears, a.nd ha.s been specially empowered in this behalf 
by the Local Government." 

(') 25. In virtue of their respective offices the Governor General, the 
Ordinary Members of the Council of the Goveruor Genernl, the Judges of the 
High Courts and the .Recorder of Rangoon are J Ulltices of the Peace within and 
for the whole of British India. and the Presidency Magistrntes areJ uRtiOOjl of the 
Peace within and for the towns of whioh they are resPectively Magi8trat-ce. 

(.) 43: No Ma¢strnte, unless he is a Justice of the Peace, lmd (except 
in tbe gase of a l'residency Magistrate) unless he is a Magistrate of the first 
olass lind an Europea.n British subject, shall enquire into or try any ohar!& 
against an European British subjeot. 

(I) 414. No Judo:e presiding in R Court of Session shall exeroise jurisdio 
tion over an European British Bubject unless he is himself an European British 
lubject; and, if he is an Assistant SessioD/t Judge, unless he has held the offioe 
of Assistant Sessions Judge . for at Jeast three years, and hi! been specially 
cmpoworcd in this behalf by the Local Government. 
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Repeal of eecUon tSO abd 
of tho lll8t Bixteen 'frOrlll of 
N<:11~1l~. 

Con.truclltln of Aot wltla 
Code o( CrimInat Procedure. 

1882. 

5.
11 

Section 450 (') and the last six­
teen words of section 459(') are hereb, 
repealed. . 

6. (1) In this Act "section" means 
section of the Code of Criminal Procedure, 

(2) All references to that Code made in enactments hereto­
fore passed or hereafter to be passed shall be read as if made to 

. that Code as a.mended by this Act: 

7. Nothing in this Act shall affect the validity of anI 
" SavinII' (or .mUng apo appointment made before the passing of 

polntlnenl4l. .. this Aot. . 

(» 450 • • If the Judge of the Sessions Division within ""ioh the o1i'enoe 
8 ordina.rily triable IS not an European Bri tish 'subject, the case shall be report­
ed by the committing magistrate for the orders of the hi~ .. hest com of criminal 
appeal for the province within whi,ch such division is situate. 

In Britist: Burma the Court of the Recorder of Rangoon shall, for the pur-
POBeS oftui8scction, be deemod to be the hiRhcst court of criminal appeal. • 

(' )459. U mess there is something repugnant in the oontext, all enacn­
ments heretofore or hereafter made by the Governor General in Council, which 
confer on Magistrates or on the Court of Session jurisdiotion ovel' offences. 
shall be deemed to apply to European Brilish subjeots, although suob penoUIl 
be not expressly referred to therein • 

.N othing in this Beotion shall be deemed to Iluthorize Ilny Court to exceed 
the limits prescribed by this chapter as to the amount of punishment which 
it ma.y in1liot on an European British subject, or to confer jurisdiotion on any 
MagistJ:;l.te not bemg a. Justice of the Peace or any Magistrate or Sessions 
Judge outside the PJesidenoy towns not being an European British subject • 

• 
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STATEMENT OF OBJECTS AND REASON",. 

SHORTLY after the Code of Criminal Procedure, Act X of 
IP82, was passed, the question was raised whll her the provi­
sions of that Code which limit the jurisdiction over European 
British Bubjer:tB outside the Presidency towns to judicial 
officers who are themse~ves European British subjects should 
Dot be modified. It was tl:J.ought anomalous that, while Natives 
of India were admitted to the Covenanted Civil Service and 
h Id competent to discharge the highest judicial dutie, they 
should be deemed incompetent to be Justicds of the Peace amI 
to exercise jurisdiction over Eur~ean B_ tish subjects outsiu& 
the Presidency towns. . ' 

2. After consulting the Local Governments, the Govern-
ment of India. has arrived at the conclusion that the timo has 
come tor modifying the exist,ing law and . removing the pr ent. 
bar upon the investment of Na.tive Magistrates in the interiol~ 
with powers over European Hriti h subjects, The Governm nt. 
of India has accordingly decided to settle the question of jW'is­
diction over European British subjects in liuch a way as to re­
move from the Code, at once and completely, every judical dis­
qualification which is based merely on race distinctions. 

3. With this object the prese'nt Bill has been prepared. 
In section one it amends section 22 of the Code, which provides 
that only European Bl'itish subjects can be appointed Justices of 
the Peace, and gives the Government power to appoint to that 
office such persons as it thinks fit belonging to the followmg 
classes :-

(a) Members of the Covenanted Civil Service; 

(b) Members of the Na.tive Civil Service constituted by 
the rules made under the Statute 33 VIC" cap. 3; 

( c) Assistant Commissi~ners in Non-Regulation Provinces; 
(d) Cantonment Magistrates, and being persons invested 

with the powers of a Magistrate of the first class. 



C"i'rninal P'l'ocedu1'e A rnendment Bill, 1883, 103 

4. The Bill then in section two amende section 25 of the 
Code, and makes all Sessions JudgtJ!\ nd District Magistru.tp~ 
tl(e' officio Justices of the Peace. 

5. Section th ree repeals so much of section 443 of the 
Code a limits jurisdiction over EUropoan 'British subjects ouL· 
side the Presidency towns to M.agistrates who are them elves 
Eur(\pean British subj .ct . 

6. Seotion four rllp als the similar provision of section 
44.4 of the Code with regard to Sessious Judges. 

7. Lastly, section .five repeals .section 450 of the Code, 
which provides for th ase wh:re the Sessious Jud,ge of the 
division within which the offence is ordinarily trillble is not an 
European British subject. The same section of t1~ Bill-also 
l' peals so much of section 459 of 'the Code as provides that 
that section shall not be deemed to confer on Magistrates and 
Ses ions Judges outside the Presidency towns, not being Eu. 
}'opean British subjects, juri~diction over European British sub­
jects. 

The 30th Jan:uary, 1883. 
C. P. I;LBERT. 

• 

. ' . 
• 
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(FROM: OUR CORRlilSPONDIllNTS.) 

(By Indo-European Telegraph.) 

INDIA. 

[Feb. 6. 

Oalcutta, February 4. 

Government, without giviniany warning of its intention, 
has suddenli sprung a mine on the European Community. At 
a. meeting of the Legislative Council on Friday last, Mr. llbert 
moved for leave to introduce a Bill amending the provisions 
of the Criminal Procedure Code, regarding European British 
subjects. Some explanation is necessary to make the subject 
intelligible. 

Prior to 1872, judicial officers, outside the Presidency towns, , 
were not permitted to pass sentences 'of imprisonment on 
European British subjects; and any person belonging to that 
class, when accused of crime had the privilege of being sent to 
a Presidency town for trial by a Jury before the High Court. 
W~en the Criminal Procedure Code of 1872 was under discus. 
sion, it was proposed to abolish this priYilege; and warm 
discussions were held, both in .the Select Committee and in the 
Council. Eventually a compromise was arrived at which pau e<i 
into law. District Judges and Magistrates who were them. 
selves Europea.ns a.nd Justices of the Peace, were granted a. 
certain limited iurisdiction over EUrDpean Britis.h 8uojects, 
and allowed to pass upon them sentences of imprison. 
ment n<;>t exceding one year while the more serious offences 
remained triable as before; only by the High Courts. The 
new .Criminal Procedure Code, . passed last ' yea.r, made DO 

ohange in the law in this subjt.:ct. 
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Now, however, Mr. llbert haR proposed to sweep away 
what he describ s as an anomaly in the law. Thi anom~ly, 
he says, was first pressed upon the notice of the Guvernment 
by the late Lieuteuant Governor of Bengal; who pointed out 
that for BODle years past one of the Oalcutta Police Magistrates 
had always been a Native and under the acts applying to 
Presidency towns had exercise~ precisely' the Sdome jurisdiction 
over all classes of the coullnunity as his European 
colleagues. The Supreme Government, on receiving Sir 
Ashley Eden's note, proceeded to consult the various local go­
vernments; and th result as, in Mr. llbFlrt's words, "an 
overwhelming consensuB of opi.nion that some change in the 
law was required." But none of these answers of the local 
administrations ha e yet been laid before the public; and it is 
impossible to say what changes they suggest, or by what argu­
ments they support their views. 'rhe measure, which it is now 
proposed to introduce, purports to empower the Government 
to appoint to the office of .Justice of the Peace, with jul'isdic-.. 
tion over European British subjects, such p rsons as it thinks 
fit belonging to the following classes :-First, membet· of the 
Covenanted Civil Service; secondly, members of the Statutory 
Native Civil Service; thirdly, Assistant-Oommission.ers in non­
regulation provinces; and, fourthly" Oantonment Magistrates 
It cannQt be doubted that this measure will be intensely un­
popular with the European non-official community, and will be 
strongly opposed in its passage through Council. 

As soon as Mr. Ilbert had finished his speech, Mr. Evans 
stated that he and the other non-official members had that day 
heard of the proposed measure for be first time, and he urged 
the Government to give full time and opportunity for debate 
upon the principle of the Bill, and for the European community 
to express it~ opinion on the subject . 

• The Viceroy answered that such opportunity would be 
given; that the Bill would be introduced next Friday; and the 
deba.te on its principle held on Bome future da.y, when a. motion . . . 

• 
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wo1lld be made to teter it to a Select Committee. 

• But although the debate on the Bill is thus postponed, not 
& day should be lost in drawing attention to the real meaning 
of the very grave step which the Government proposes to take. 
No one will deny that in this, as in certain other of its recent 
measures, the Government is a.ctuated by high humanitarian 
motives, for which it deserves every credit. But it cannot be 
too strongly impressed upon the British public that the hyper. 
sentimental policy of the present Government and its craze for 
applying English rules and English stahdards to everything 
Indian, must infallibily, if persilijed in, 1 sen our hold on the 
country. Mr. Ubert claims for the Bill that it will sweep away 
the anomalies now existing in the administrati.on of the law. 
But even if it passeB, it will leave many anomalies still exist. 
ing. Such anomalitls must always, and of necessity, exist in a 
conquered oountry, ruled by the conquering race. He alto. 
gether overlooks the deep-seated prejudice of Englishmen, aU 
the world over, against being tried for their lives and • liberties 
by Orientals. 

It is no argument to say t.hat natives in the provinces may 
safely be intrusted with powers which their oountrymen have 
been found to exercise without abuse in Oalcutta. Police 
Magistrates in the Presidency towns exercise their functions in 
the full blaze of publicity, amid a large .European population, 
with ... powerful Press and a fearless Bar looking on in their 
courts. I t is a very different matter in a remote district, where 
Europeanll are to be counted by twos and threes, and where 
pub~c opinion is a thing unknown. 

It is especially unfortunate that a step like t.his should have 
been taken at the present time, when English capitalists are just 
beginning to perceive what a. magnificent field for enterprise 
there is in the development of the great natural. resources of 
India.. Everyone acquai.nt:d with this country knows that w~en 
& native has a dispute with his neighur about land, a contract 
or lOme other oivil matter, his . first step is almost iuva.ria.b11 to 
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trump up a criminal cha.rge against his opponent; a.n.d to bring 
forward a legion of suborned witnesses to support it. Hitherto 
the safety of Englishmen residing outside of the Presideacy 
towns has lain in the fact that such charges, when brought 
a.gl!oinst them, were investigated by their countrymen, who could 
weigh pobabilities, and could judge whether an Englishman WB,l 

likely to do such an act as was alleged. This safeguard, it i. 
now proposed to swee-p away-for, however skilled a lawyer, or 
pure a Judge, a native may be, it is obviously absurd to say 
that he can be as competent as an Englishman to form.a correct 
opinion concerning an Euglishman's condu.!t, or that he will 
be trusted by the nglish residents of the district to which he 
has been appointed. • 

If this Bill passes, will the Lieutenant·Governor of Bengal 
venture to appoint a. Nativp M.agistrate for Tirhoot, or more 
than one other district, where there is a large community of 
English planters? There can be'no doubt that he will not. I 
will go farther, and assert, without hesitation, that should thi. 
proposed change in the law be effected, it will be unsafe for any 
European to reside outside the limits of tUA three Presidency 
towns j and a dea.thblow will be inflicted on the prosperous 
industries of tea, coffee, and indigo planting', while all new 
projects for mining, railway making and so forth, wIll be nip· 
ped in the bud. . It is, however, to be hoped that the Govern. 
ment will pause before it is too late. Should it persist in thi. 
most unwise scheme, all young Englishmen who dream of an 
Indian career, wiu do well to transfer their ambitions to some 
other country, where their characters, their liberties, and their 
lives will be exposed to less danger. 

LORD RIPON seems determined to put his mark on Indian 
administration. His tenure of office has been. signa.lized al. 
ready by the introduction of ene 01' two very sweeping mea. 
sures of change. The Bengal Rent Law is a bold atteU?pt to 
grapple with an admitted difficulty of long standing, and reo 

• 
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quiring to be vigorously treated. Its principle is llnquestion. 
/Iobly sound, and we wait with interest to see how' it will work, 
and how far it will be found in practice to conform to the inten. 
iions of its authors. His scheme of local self-government for 
India is a more doubtful measure in eve::y wa,. We feel our· 
selves on experimental ground, where, if we are to move safely, 
1'e must move slowly and tentatively, and must not run on too 
fast under the guidance of abstract ideM, untru~tworthy 

in any case, and least of. all to be trusted in the ne· 
cessarily anomalous conditions which our presence in India im· 
plies, and by which alone it can be justified. Still, if 4ue cau. 
tion is· observed, we see no reason to question the propdety of 
what LORD RIPON is attempting toed-o in th matter. As far as 
the Natives of India prove willing and capable to administer 
their own affairs, we nre well satisfied ·that they should obtain 
administrative rights. But we do not wish to Bee a scheme 
forced npon them for which there is no genuine demand, or 
carried out in excess of the demand, and persevered with when 
it has been found to fail, and to bring confusion and mischief 
with it. The further new scheme, of which our Calcutta Cor. 
respondent sends us an ll.ccount this morn·ng, is ofa more ques­
tionable character than the others. It is a proposal, in effect 
to place British subjects under Native jnrisdiction in grave cri. 
minal cases, and in eircumstances where the ordinary 
guarantees for the rightful administration of justice do 
not and cannot exist. The rule at present in force as 
to the legal status of British subjects accused of a. 
criminal offence is a compromise. The old rule, priol to 
the Criminal Procedure Code of 1872, was that Bri.tish subjects, 
wherever resident, coulC! be tried only by jury, in a Presidency 
town and b~fore the High Oourt. In 1872 this privilege was 
diminished, but it was not wholly taken away. District Judges 
and Ma~istrates of European race were then empowered to 
ass on British subjects seut ences of imprisonment not exceed. 
one year. Graver cases, requlring a heavier punishment, re­
mained. a.s before triable only by the High Courts. This is the 
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rule which LORD RIPON and his advisrs are running a tilt at. 
It offends them as " anomalous." and tbis in a certain sense it 
is. For some years past there has always been one Native on 
the roll of the Calcutta Police Magistrates, and exercising, all 
such, the same ' jurisdiction as his European colleague8 
over British subjects as well as over natives. H such powen 
cal\, be safely intrusted to one Native in one place, why, 
LORD RIPON asks, should th y not be intrusted to all natives 
everywhere? Why may not a Native Civil Servant, or As. 
sistant Commissioner, or Cantonment Magistrate be suffer. 
ed to pass sentence on British subjects who may be brought 

# before him, however rave the offence with whioh they may 
be charged, and however sevlre the punishment which the 
law adjudges to it? All men, we are Il.sked to beli:ve, are 
equal, and all must have equal rights. We are to look, not 
to the consequences, but to the abstract justice of the thing. 
The case, so stated, is unanswerable. . The danger which the 
change would cause to the lives and liberties of British subjects, 
the offence which it would give, its almost certain result of 
driving British capital and its owners out of the country 
districts of Tndia, are none of them to be taken into account. 
Justice must be done, and if we seek to know what justic·e is, 
w~ shall find it written down for us at large in the Declara.tion 
of American Independence, in .'the maxims of 1793, and in 
every repertory of texts and rules which a priori philosophers 
have stamped with their approval and which still pass current 
in the Liberal cant of the day. 

If LORD RIPON is resolved to clear Ind;an administration 
of every anomaly he can discover in it, the best thing he can do 
will be to pack up his trunks and ~ome home at once. :Se is 
himself the greatest of anomalies, the very head and front of 
the offence he is se'3king to remove. English rule over India 
is an anomaly in itself, not in this or that point of detail, but 
in every point. We must accept it f.~ what it is, or we must 
give it up altogether and leave India to the full enjoyment . of 
the natural rights of man. 1t. is possible, however, that so 

• 
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fundamental a change of system all tbis does not as yet com­
mend itself to LORD RIPON'S mind. He has still to rise to the 
full courage of bis opinions. He has not abandoned all thought 
and care for the actual wauts of the country "'bicb has been 
placed.in his charge. We venture to as · me tbat considera.­
tions of practical utility may still have some weight with him, 
and we are certain, in any case, tha.t it is these, and not abstmct 
fancies about so.called justice and injustice, which will find 
fa.vour in this country and· which will preva.il in the long run in 
India.. There are, as our correspondent points out, some very 
grave pl'lWtical objections to be urged against LOltD RIPON'S 

scheme. It has come as a surprise, nd a most unwelcome 
surprise, to the whole EuropeaJ' community wbom 'it will affect: 
Feeling, in sucb a matter, must count for a good deal. We a.re 
wishing by all means to attract British capital to seek a.n 
investment in India. The future prosperity of the country 
depends not a little on., the degree in wbich this can be done. 
It· must be by British capital and British enterprise tbat the vast 
unoccupied field of India must be opened up. The native 
population has neitber tbe energy nor the material wealth to do 
what has to be done. At the present moment, when British 
capital is seeking an outlet in every direcLion, when there is 
bardly a country in tbe world in which it has not effected a. 
lodgment, and when India is just beginning to be recogniz~d 
as a comparatively untried region well worth trying, it is not 
wise to do anything to check the flow which ill setting in. 
Capital is proverbially sensitive. It is difficult to attract 
it and very easy to drive it away. 1£ Englishmen Ina ma.de to 
feel that they are no longer safe in the country districts of 
India., that they and their belongings will be at the mercy of a. 
CoUrt which they neither like nor trust, they will take good 
care to avoid the position which LORD RIPON is making intoler­
a.ble to them. The profits to be gained from tea and jute and 
tobacco, the returns from t'ailway enterprises, the more specula­
tive ventures ill miuing, will cease to have any charlJl for them. 
Their natural wish is to l?ok after their own business afta.irs on 
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the spot. They must be preljent where their money is to be 
sunk. H this is not to be, their mollCY will not be forth~ 
coming, and India will be so much the poorer, and her crowded 
population 80 far deprived of their share in the joint bonefit. 
Nor are the apprehensions which LORn RIPON'S scheme is 
caulling in any sense unreasonable. If the appea.l against 
it were to mere prejudice, and if experience were likeley 
to show that it is no such bad tlVng after all, we should 
hardly care a.bout discussing it. The prejudice would pass and 
t.he apprehension and the mischief with it. But if, as our cor­
respondent believes, the characters and liberties and lives of 
:British subjects will n be saf under the operation of the pro­
posed change, if native Judges are not only thought unfit to 
deal with grave criminal charges against Europel\ons but are 
actually so, the mischief will be great and lasting. We all know 
how common a thing it is for trumped-up charges, supported by 
perjured evidence, to be brought into . an Indian Court. One of 
the first Ie sons which a Civil Servant has to learn is to distrust 
native testimony. India is a country where DAvm's hard judg­
ment on his fellow mortals might pass as ulmost litera.l truth. 
Perjury is in the Indian air. For thfl plaintiff in a cl il ~a.se 
to bring forward a criminal charge against his opponent and to 
get his friends and neighbours to swear to it, or for the de­
fendant to employ the same tactics by way of an answer, is a. 
very ordinary mcthod of proceeding. A boundary dispute or a. 
question of wages between a British settler and his native 
neighbour or workman might thus give occasion for a charge of 
criminal assault, or for any worse charge which native ingenu­
ity could make plausible, anu which native testimony could be 
found ready in any case to suppo t. It is safe enough for a. 
na.t.ive Judge to have criminal jurisdiction as one out of many 
on th~ Bench 0 a Presidency town. His colleagues keep him 
traight if he iy inclined to go wrong. Public opinion has its 
intiuence. The Bar ana. the Press~eep watch upon him. Far 

. away, up country, these safeguards no longer exist. The native 
Judge can follow his OWD course, and it is well known that native 

• 
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opinion does not look fa.vourably upon British enterprise in 
lndia, and would lend willing help to thwarting it. To grow teaor 
tobacco or indigo is, the native thinks, to divert . so much soil 
from its proper use of growing food. 1£ the intruding crops . 
were forbidden. there m'ight be so much more rice and grain in 
the country. 'fbis is the popular view hich finds expression 
in the native Indian press, and which would bave its due 
weight in determining the .deci ion of a native Indian Judge 
when an offending planter was brought before him. One bad 
case of gross injustice would run through the country, and 
would be an effectual deterrent. LORD RIPON would do well 
to pause before proceeding fuPther wi61 a Bill as likely to be 
mischievous as the one on which he is at present engaged, and 
as little called for by any real or asserted injustice which the 
existing rule involves. If the).'e must be experimental legisl:\.­
lation anywhere and adherence to first principles as the guid,) of 
legislative oonduct-and as long as Mr. GLADSTON.Ill is with us 
this sort of thing is not likely to become extinct- India is 
a.bout the last country into which it ought to find admittance and 
a.bout the worst and most unpromisin~ subject for it. 
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Fdbr'lllJ,ry 12. 

FROM THE CALCUTTA CORRESPONDENT. 

(By INDo.EuRopiu.N TELEGRAPH.) 

Oalcutta, Feb. 11. 

• • • • • • 
In the Legislativo Cou.ncil, on Friday last, M~. Ilbert 

brought in the Bill giving certain Qative magistrlltes jurisdic­
tion over European British subjects of which he had given 
notice a week before. In doing so he made no remarks, and it 
is understood that no discussion on the principle of the mea. 
sure will take pla~e some Ulme. D!lring the past week much 
has been said and written on the subject of the proposed law. 
The ,native Press, as might have been expected, is strongly in 
fa-vour of the Bill j the European community, on the other 
hand is as strongly against it. Much satisfn,ction has been 
caused by the news that the latter view receives the support of • 
the English Press j and it is understood that the Chamber of 
Commerce pr(}poses to call a meeting in order to obtain an ex. 
pression of the opinion of the non-official community. 

·The arguments on which the Europeans generally rely 
are-That the measure will be d'l.ngerous, as tending to dis­
courage the emplvyment of English capital up country; that it 
is a breach of the agreement made in 1872 j that it is unstates­
manlike, as being a step for which the country is not yet fitted, 
as being uncalled for, and oppo~ed to the ma 'm Quuta non 
movere; that it is at best a tinkering measure, meant to secure 
a little cbeap popularity with" the natives and to procure an ap­
pearance of logical consistenoy the reality of which is absolute. 
ly unattainable; that it violates the fundamental principle laid 
down by Sir Fit;zJ ames Stephen when he voted against a simi. 
lar proposa.l iu ] ::!72-n30mely, that in establishing a new trio 
bunal the feelings to be consulted are not those of the Judges 
but those of the persons who will b~ subjected to their jurisdic. 
tion j and, finally, tha.t it will embitter race antipathies instead 
of sweeping them away . 

• 
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I 
The Government replies lhJ.t th6 Bill would abolish invi. 

diOus race distinctions. But it would do nothing of the kind; 
for, even i[ it passes, Europeans will reIijain exempt from the 
jurisdiction of the native Subordinate Magistrates .. Then it is 
l'olnted out that only two native magistr~tes in Bengal could 
be invested with the proposed power, but in a. few yea.re there 
might be 20, or 200, and, besides, the existing two night do 
infinite harm if appointed to a planting ,district or a militt~ry 
eantonment. 

The" overwhelming consensus of 'tbe opinion of the local 
Governments," of which Mr. TIbert spoJjF, will hardly beat 
examination. It appears that a year ago, a native civilian, 
named Gupta, then and now a police magistra.te in CalcuttA., 
~ubmitted to the Bengal Government a note in whicb he proposed 
the change in question. In this note the exact positio of 
affairs is DOe very fully or fairly stated. Sir A. Eden, however, 
forwa.rded the note to the Supreme Government, which circulat. 
ed it among the local Governments. The Madras Government 
was equally divided; the Governor and Comtnander-i~-,Chief 
being in favour of the change, while Messrs. Oarmichael nnd 
Huddleston opposed it. The Bombay Government replied that 
it found much diversity of opinion among the officers it hfLd con· 

, suIted; but that the Governor in Oouncil had no hesitation in 
concurring with tbe preponderating opinion, which was to the 
effect that the disability of the Native Judges and maghJtratelJ 
llhould be rem~ed. The Lieutenant-Governor of the North. 
West Provinces also concur!!, but grounds his opinion chiefly cn 
the consideration of administrative convenience. The Judicial 
Commissioner of Oude would give the jurisdiction only to na.tive 
civilians who had entered the servi(~e by competition in Englaud. 
'l'he LieutenR.nt-Governor of the Punj!!-b expressed unqualified 
approval of the proposal; as does also the Ohief Commissioner 
for the Oentral Provinces. (file Chief Oommissioner of British 
Btirmah sees no reason why Europeans, being subject to the 
jurisdiction , of Asiatics in Upper Burml1h, should object to 
it in British India.. . ' 
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The Chief Commissioner of Assam would object had t.l~e 

proposal been to do away altogetller )ViLh tile distiuction be­
tween Europ~an and native magistrates; but thinks thaI! the 
present proposal is not likely to excite serivus oppo~i trion on tIle 
part of the hllropean community. The Chief CommiSbioner of 
Coorg thinks the present law wise, a.nd that it should, for 
political reasons, be maintained. The l{,esiden~ at Hyuerabad 
believes. that the time has now come when specially seleoted 
nativos may be intrusted with .jurisdiction over European 
British subjects. The Commissioner of the Hyderabad assigned 
distr-icts expresses the opinion that most non-offioial Europeaus 
would l+nswer the uestion now as Sir Henry Norman did in 
1872 by saymg tha it wa undesiraple to allow the trial of 
European British ~ubjects by natives. 

• 
Februa;ry 19. 

FROM THE CALCUTTA CORRESPONDENT. 
(By lNDo~EuROPE~ TELEGRAPH.) 

OtiIcutta, FilJrua1'y 18. 

n is understood that Mr. Dbert will, at the next meeting 
of the Supreme Council on -Friday, move that the Bill giving 
certain native magistra.tes jurisdiction over European British 
subjects be referred to a Select Committee. It would seem 
therefore, that the Government are bent on pressing on ihis 
most ill-advised measure. The entire independent European 
community, as I anticipated, is strongly opposed to it. The 
Anglo:lndian Press of the three Presidencies, with one excep­
tion, condemns th~ Bill, and the one paper which supports it 
does so in a. half-hearted manuer, and admits that the action of 
the Government is ill. timed. 

The Calcutta Engliskmam, commenting oa tlle answers 
given by the various local Gove&ments to the question of the 
Supreme Government, draws attention to three striking point. 
a.bout these answers. The tirst is tb.\t, while the majority of 

• 
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the authoritiea consulted favoured the proposed change, not 
one of them ma:kes any attempt to meet. the arguments which 
induced Sir FitzJames Stephen and the majority of the Coun­
cil to vote against a similar proposal in 1872. They rest their 
opinions entirely on the so-called invidiousness the present 
law and the possibility of its causing the administration incon­
venience in the remote future. The next point is that, while it 
ia admitted that privilege as to jurisdiction is the privilege of 
the prisoner and not of th'e Judge, the persons on whos~ opi­
nions it is now proposed to take away this privilege are all 
persons who, though theoretically liahle to become defendants 
in criminal cases, are practically exempte by their position 
from aU serious risk of sUl:h mIsfortune. The third point 
and, perhaps, the mo~t striking, is the extraordinary nonchalance 
with which a body of Englishmen, presumably not altogether 
deficient in political experience or historic knowledge, approach 
a proposal to deprive a large multitude of their fellow-country_ 
men of a cherished privilege, inherited from a long line of 
forefathers. 

The Englishman might bave added two more points­
namely, that the Supreme Government, w en asking for the 
view of the local administrations, adopted the very extraordi­
nary and unusual step of expressing its own opinion on the 
subject, for the circula.r letter of the Government reads more 
like a mandate than 8. simple request for advice; and -tbat no 
steps appear to have been taken to obtain the opinion of the 
present Lieutenant-Governor of Bengal, who is generally be­
lieved to be hostile to the proposed measure, and who v"ted 
against it in 1872- with the majority of the Legislative Council. 

The Pioneer, a paper which is seldom found in opposition 
to the Government, writes thus :- . 

"There are probably no persons more utterly' unsuited in 
the whole of India from training and position to give advice as 
to the sentiments of the non.official community t~p.n Lieuten-

• l'his obv;ously is au I!rror. Mr. R1Ver~ 'IhuilljlSOn Will not ill the 
Supreme Legislative Counoil in 1872. 
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ant Governors, their ccretaries, and high judicia.! functiona.ries. 
It hae long been known how utterly wanting the Local Govern­
ments are in any mea.ns of gauging the feelings of the no1\­
official community, and on the present occasion Bot the slightest 
attempt seems to have been made in any province to do this. 
Alrea,dy one of the leading exponents of native public opinion 
has put forward a claim that the extension of jurisdiction shall 
not be confined to the classes mentioned in the Bill, but shaH 
take in the native magistracy gt;,nerA.lly. Lookin£t to the line 
taken by Lord Ripon, and Mr. Ilbert, on what ground can this 
claim be resisted? n none. The present law is anomalous. 
It is illogical, and on hat gra.nnds can the existehce of the 
Government of India Its~lf, an anomaly of anomalies, be justi. 
fied? Every day makes it more apparent what a. serious mis­
take the Government has made in raising this discussion at all. 
The mischief done is irreparable, but it is to be earnestly hoped 
it may be stopped before it becomes the cause of actual poli-
tiCliol danger." , 

The same paper points out how scrupulously Englishmen 
have respected the inDllmerable personol.laws of the various 
races and castes of natives. The Brahmin enjoys his enormous 
social privile~es ~ all their integrity. The Mahomedan is still 
lord paramount in his household a.nd divorces his wives at plea­
sure. The wealth of religious endowments is safer than in any 
European country. Native noblemen and ladies whose dignity 
would be offended by appearing in court are exempted from 
doing so, a privilege enjoYid by no Englishman or woman from 
the highest officials and their wives d<?wnwards. Are English. 
men, then, asks the Pioneer, to be told that, while it is their duty 
to respect these laws scrupnlously, they are to claim nothing for 
themselves? It is s£ill true, as was said by Sir James Fitzjames 
Stephen in 1872, that there is no country in the world and no 
race in the world from whom such a claim comes with so bad a. 
-graco as from the natives 'of India,<Jfilled as it is with every 
distinction which race, caste, a.nd religion can create, and pae· 
sionately tenacious as are its people of such distinction. 
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The ~Dgal Cha.mber of Commerce has calleJ a spec 
meeting for Wednesday to consider the subject and a. 
requisition to the Sheriff to convoke a public meeting for Tburs­
day is being circulated. These meetings will probaQly ~hrQw an 
unpleasant light upon theasBumption On which t Gov r01llent 
ha.s relied all along-namely, that the Na.tive Police Magistrates. 
ill Ou.lcutta and Bombay have given universal satisfaction. It is 
to be hoped that the Government will pause and reflect tbat 
while it is well to make all reasonable concessions te, the native 
and to court popularity with them as far as is consistent with 
justice to Europeans, something is due 0 the feelings of the­
race which won the Indian Empire,. and on whjch the future or 
that Empire depenus. If Mr. rt'bert instfts on pusbing on the 
mea.sure the members of the Executive Oouncil will, of course, 
support it; but it is earnestly to be hoped that the Additional 
Members, official and non-offich11, will have the oourage to vote 
agu.inst it, and thus rescue the Oonncil from the charge oHen 
ma.de a.gainst it of cynical indifferenoe to public opinion and oi 
being a mel'S machine to register the Viceroy's edicts. 

Jj'ebr~uuy 26. 
FROM THE CALCUTTA CORRESPONDENT. 

(J3Y lNOO-EOROl'EAN T.JllLEGRAPlf.) 

. Oalcutta, February 25. 
The motion to refer Mr. llbert's Oriminal Jurisdiction Bill 

to a Select Committee, which wa.s to have been made in COU11Cil 
on Friday, bas boon postponed; but it is ~enera.ny believed tha.t 
the Bill will be bl'o~ght on again in some form before the 
IOOmbers oUhe Government leave Calcutta. Meanwhile, the 
eXlliLement a~ng the European community is rapidl gt'owing, 
and although it is strongest in Benga.l, where there are Ia.rge 
pla.nting and oth~r industries which will be most seriously 
a.ffocted by the measllre, it is spreading to the Madras and 
Bombay Presidencies. In the course of an experience in Iuuia 
extending over several yell.rs/ I have ne'Ver known any measure to 
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arouse so intense and general a. feeling of in,dignaiion among 
the European population. Every day the new pa.pers are :tille 
with articles and letters on the suuject. Al1l0ng tbese letters 
are several from Volunteers, calling on their brother Volunteers 
to resign en masse, rather than serve a Government which S2emB 
bent upon degrading t.hem. Nor is the feeling confined to the 
non-official clu,ss. With the exception of the small gl'oup of 
officia.ls who a.re dependent upon tbo Viceroy for -promotion, 
every Anglo-Indi!m, official and non-I)fficial, to whom I have 
spoken on the subject, is opposed to the Bill. 

At the meeting . the Bengal Cha.mber of Commerce upon 
the subject, held last ednes a.y, three resolutions were passed 
UDlIJlimOUSJy. The n.rst, proposed by Mr. Keswiok, and second­
ed by Mr. Murdoch, was in these words ;-

"That in tbe opinion of this meeting, the alteration of 
the law proposed by the Govern ment in the Bill entitled a Blll 
to a1llend the Code of Crimina.l Procedure so far as relates to 

. the exercise of juri diction over European British subjects, 
calls for the unqualified disapproval of the Bengal CbambeT 
of Commerce, IIJld should be opposed to the . utmost, by every 
means in its power. 

The second, proposed by Mr. O'Keefe, ana seconded by 
Mr. Thomas, was as follows;-

" That a sub,committee be appointed to dra.w· up a memo­
rial again st the Bill, and to take steps to procure signatures to 
the memorial throughout every district." 

The third, proposed by Mr. Turnbull, and llecol1ded 11 
Mr. Guise, ran tlms.-

"T hat this Chamber confer with the Chambers of Madras 
a.nd Bombay, so 8S to have united action against the Bill." 

A requisition has t ·een presented to the Sheriff of Calcutta 
requesting bim to call a public meetillg in order that the sense 
of the J!;uropean community may he taken, and made known 
to tee Indian Government, and, if it be thought desirable, to 
the Secretary of State and to Parliament. This requisition lias 
been signed by a.ll the leading non-official Europeans ill Cal~ , . 
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cutta; a.nd among others by a. son and two nephews of the 
1,?remier. In complia.nce with it, tlle Sheriff has called a public 
meeting for next Wednesday. The Trades Association is to 
hold a meeting upon the question on Thursday. 

The people of Madras ha.ve alredy responded to the invi. 
t",tion to the Bengal Chamber of Commerce, by holding a large 
a.nd intluential mef'ting on Friday last, when it wa.s resolved:-

" That the Bill demanfts the concerted opposition of the 
European community, throughout British India, as being an 
unnecessary sacrifice to ideal legislation of a highly prized right 
a.nd as likely se 'ously to check the introduction of European 
capital into India." 9 

The meeting then appointed a committee to prepare a peti­
tion to Parliament. 

At Dibrughm', in Upper Assam, a meeting of 90 planters 
was held last Wednesday, when the following resolution WII.i 

passed :-
II That this meeting indignantly protests against the ancient 

privileges of Britons being sacrificed merely for a political senti .. 
ment; and is strongly convinced that, especially in Allsam 
which differs greatly from other parts of India, both in bemg 
isolated from the influence of public opinion, and in owing every­
thing to European enterprise and capital, such legislati n as is 
proposed will not only vitally injure existing European interests, 
but by debarring fu ture capitalists, and alienaticg existing ones, 
will stop the progress of the province and is even now agjl'rava.­
ting and will certainly revive the antagonism and friction f 
races, wh,ich of late yeal'S have remained dormant." 

A correspondent at Mozufferpore, the !Jeadquarters of the 
'Behar indigo district, telegraphs :-" The f('cling here is T~ry 
strong aga.inst the proposed amendment in criminal1procedure. 
The Planters' Association has addressed a strong remonstrance 
against it." A corre ponde~t at Lahore telegraphs :-"The ge~ 

• neral feeling here regarding Mr, Ilbert's Bill is one of unquali­
fied condemnation and indignation; but as the (Europea.n) 
community in this province is illostlyofficial there rnay be 80me 

e 


