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PREFACE TO THE FIRST EDITION.

Before the recent enactment of the Government of India
{€onsolidatign) Agt, Indian constitutional laws were scatter_ed
throuch a large nuinber of statutes spread over about a century
and a half. Though the Indian constitutional laws have now
been codified into a single, all-embracing statute, yet its clauses
can be properly uhderstood only by reference to the various
individual statutes'referred to above. Besides, any one who
wishes to trace the evolution of the present Indian constitution
can only do so by studying the chronologically consecutive
statutes relating to the constitution of the Executive, the
Legislature and the Judiciary, To facilitate such a study of
Indian constitutional development I have incorporated in this
volume not only the various important statutes (or only their.
important sections) which form landmarks in Indian consti-
tutionk| development, but also the speeches of the responsible
ministers in charge of the bills in either House of Parliament.
These speeches (which are all taken from authoritative reports
of Parliamentary Debates) not only give us an insight into
the spirit underlying the letter of the law, but also an, exposi-
tion of the principles and ideals of those who were thd fathers
of the Indian constitution. Besides, [ think that the speecheg
delivered in either House of Parliament by statesmen like Pitty
Palmerston, Disraeli, Derby, Gladstone, Morley and °Asquiths
an bills which shaped the Indian constitution and defined the
principles of the Government of India, have an intrinsic and
pegennial value of their own, and should not be aljowed
to sink into oblivion. They possess an interest and %m im-
portance which increase, instead of diminishing, as time rulls on,

In addition to the statutes and the speeches I have also
included in this volume epoch-making- Proclarhations snd An-:
nouncements, and various important Despatches and Resolutions
enunciating principles and policies, which hdve great constitu-
tional significance. In this connexioy 1 Have t® express my deep
obligatigns to the Government of India for havimpgivem-ame,
permisfon to copy out from thé original and\ to publish the
hisgoric Despgfch from the Court of Directors, Nated the 10t

ecember, 1834. -



( i)

Owing to the increase in the size of the bock (from 530
gges in the first edition to about 9oo paggs inf the present

ition) and the increased cost of paper and printinge etc, I have
been compelled to raise its price.

PRESIDENCY COLLEGE, ]
P. MEKHERT
Calcutta, August the 20th,a918. I
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INTRODUCTION.

1. THE RISE AND GROWTH OF BRITISH POWER
IN INDIA FROM 1600 A.D. TO 1765 A. D.

The Elizajethap Charter of 1600.—In the year 1600 two
hundred and fifteen SEnglish knights, *aldermen and burgesses
headed by Georce, EarL oF CuMBERLAND, petitioned ELIZABETH,
Quren .oF EncLanp “for Our Royal Assent and License
to be granted untothem, that they, at their own Adventures, costs
and charges, as well for the Honour of this our Realm of
England, as for the Increase of our Navigation, and Advancement
of Trade of Merchandise, within our said Realm and the Dominions
of the same, might adventure and set forth one or more Voyages, with
convenient number of ships and Pinnaces, by way of traffic and mer-
chandise to the East Indies, in the countries and parts of Asia and
Africa, afid to as many of the islands, ports and cities, towns and
places, thereabouts, as where Trade and Traffic may by all likelihood
be discovered, established or had; diverse of which countries, and
many of the islands, cities and ports thereof, have long since been
discovered by others of our subjects, albeit not frequented in T‘mde
of merchandise.”

Accordingly on December 3tst 1600 QUEEN ELIZABETH granted
a charter to the said Earr, GEorGe oF CUMBERLAND, and 215
knights, aldermen and burgesses ¥that they and every of them
henceforth *be, and shall be one Body Corporate and Politic, in géd
and in name, by the name of the Governor and Company of Mbr-
chants of London, trading into the East Indies."} “The said Gover-
nor and Company of Merchants of London, trading,into the East
Indies, and their successors may bave a common seal to serve fom all
the causes and business of them and their sutcesshrs.” |The Com-
pany were to elect annually one Governor pnd 24 committees (who
were indiv#luals and not bodies and were the predecessors of the
later Directors, who were to have the direction of the Company’s
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voyages, e provisioh of shipping and merchandises, the sale of
Ymerchandises returned, and the managing of all other things belong-
‘ing to the Company. THoMAs SmiTH, Alderman of London, was to
be the first Governor.

This Elizabethan Charter was granted for a term of 15 years on
condition that the trade was profitable to the tealm; otherwise, it
could be determined on two years’ warning. If, however, the realm
profited by the trade, the Charter might be rengwed fora furtbe:; term
of 15 years. For these 15 years the Compan?were allowed the fol-
lowing privileges :—(a) to use any trade route and to have an exclu-
sive right of trading (between the Cape of Good Hope and the straits
of Magellan), with power to grant licenses ta trade, unauthorised
traders being liable to forfeiture of all their belongings and to other
penalties ; * (4) to make reasonable * laws, constitutions, orders and
ordinances ” not contrary or repugnaut to the laws, statutes or cus-
toms of the English realm—for the good government of the Company
and its affairs T; () to impose such fines or penalties as might be
necessary for enforcing these laws.

All such apprentices of any member of the Company, and all such
servants or factors of the Company and “all such others” as were
found eligible by the majority present at a * Court "—might be ad-
mitte? into the body of the Company. The members of the Com-
pany, their sons at the age of twenty-one years and their factors,
apprentices and servants had the exclusive trading privileges of the
Company. Members could gain full admission to the Company
normally through the avenue of apprenticeship or service. But

%49QuEeN ELizABETH charges and commands her subjects not fo infringe the
_prifileges granted by her to the Corapany upon the pain of forfeiture and other
penalties. At that time—when HuGo GrROTIUS, the father of modern International
Law, was still in his teens,—the region known as India was thoaght to be only a
res mullius and there was no doubt as to the expediency—as apart from the consti~
tutionality—of geanting & trade monopoly of this description. ** Such monopolies ”
saysd LBERT, * were in strict accordance with the ideas, and were justified by the
circumstances of thegtime., Beyond certain narrow territorial limits international
law did not run, diplomatic relations had no existence. Outside these limits force
alone ruled and trade competition meant war."”
t These legislative poweys of the Company did not differ ig their general
provisions from, and were evidently modelled on, the powers of making by-laws
commonly excrciu& by ordinary municipal and commercial rorporations.
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“ others "' could be admitted, provided they offered suitable contribue
tion to the advemur?' of the Company.

“ The most noticeable difference,” says ILBERT, * between the
Charter and modern instruments of association of a similar character
is the absence of any reference to the capital of the Company and the
corresponding qualifications and voting powers of members. It ap-
pears from the Charter that the adventurers had undertaken to con-
tribuse towards the ﬁrgl voyage certain sums of money : failure to
pay their contributions was to involve ‘removal and disenfranchise-
ment’ of the defaulters. But the Charter does not specify the amount
of the several contributions (the total amount subscribed in Septem-
ber 1599 was Qo.i;;g and there were 101 subscribers), and for all
that appears to the contrary, each adventurer was to be equally eligible
to the office of Committee, and to have equal voting power in the
general court. The explanation is that the Company belonged at
the outset to the simpler and looser form of association to which the
City Companies then belonged, and still belong, and which used to
be known by the name of ‘Regulated Companies.” The members of
such a Cumpany were subject to certain common regulations and
were enlitled to certain common privileges, but each of them traded
on his own separate capital, and there was no joint stock. During
the first twelve years of its existence the Company traded on the?;rm-
ciple of each subscriber contributing separately to the expense of
each voyage, and reaping the whole profits of his subscription. The
voyages during these 12 years are therefore known as ‘separate
voyages. But after 1612 the subscribers threw their contributions
into a ‘joint stock’ and thus converted themselves from a regulated
company into a joint-stock company which, however, differed wiu‘e&y
in its constitution, from the jointstock companies of the present
day.” _
The Stuart Charters (1609—1687).—In the meantipe
James I bad in 1609 renewed the charter of IWIZABETH : the
only material point of difference between EvrizaBeTH'S charter
and ]’auss’s. charter is that the latter was made perpetual
subject to determination after three years’ notice vn proof of
injury to the nation. The legislative powers granted by ELi-
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@ABeTH's charter being insufficient for the punishinent of grosser
offences and for the maintenance. of discipline oo long voyages, &
Royal Charter of December 1615 granted the €ompany the power
of issuing a commission to its “general” in charge of a voyage to
inflict punishments for non-capital offences and to put in execution
martial ]aw, subject to the proviso of requiring the verdict of a jury
in the case of capital offences. In .1623_ James I gave the Com-
pany the power of issuipg similar éomm'fsions‘ to their, pre-
sidents and other chief officérs, authorizing them to punish in like
manner offences committed by the Company's servants on land,
subject to the like proviso as to the submission’ of capital cases to the
verdict of a jury.

From 1624 to 1660 the Company were mainly occupied with their
contests with Dutch competitors and English rivals. Indeed in
1657 the Company, driven to despair, threatened to withdraw their
factories from India, till CRoMwELL, who had long hesitated as \o
his course, granted them a new charter. At the Restoration
CrROMWRLL’s charter was conveniently ignored, but thesCompany
obtained a similar one from CHarrks 1I (1661}, which granted them
the right to coin money and exercise jurisdiction over English subjects
in the East.

It was in this year (1661) that the port and island of Bombay was
ceded to Kinc CHArLES 1I as part of the marriage dowry of the
INFaNTA OF POR1UGAL. Eight years later (1669) they were presen-
ted by him to the Company “to be held of the Crown for the annual
rent of £10.” The Company also owned at this time some other
tading depots, or (as they were styled) factories,* on tke west coast
of India. Similar depots were subsequently established at Madras,
and other places on the east coast, and still later in Bengal. In
«course of time the factories at Bombay, Madras and Calcutta became
the three principal settlements, to which the others were placed in
subordination.

““These Tactories or settlements comprised, in the first instance, merely a few
adles of ground pccupied by the Company’s warehouses and the residences of their
officers ; and thiy were held only under favour of the native sovereign of the terri-
tories i s which they wers situated”— Chesney, Indian Polity, p, 26.
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Eight years after the gift of Bombay by Cuartes II to the
Company (7e. in 1677) a Royal Charter empowered the Company
to coin money at BSmbay to be called by the name of “rupees, pices
and budjrooks” or such other names as the Company might think
fit. ‘These coins were to be current in the East Indies, but not in
England. (A mint for the coinage of pagodas * had been established
at Madras some years before). eAt this time justice was administered
at Bombay by @) an, inferior court, with limited jurisdiction, con
sistiﬁg of a civil oﬁ"lcl(-‘} of the Company ahd two Indian officers, and
(2) & Supreme Court consisting of the deputy governor and a council,
whose decisions were.to be final and without appeal, except in cases
of the greatest necessity. The charter of 1683, however, declared
that a Court of Judicature should be established at such places as the
Company might appoint and that it should consist of one person
learned in the civil laws and two merchants to be appointed by the
Company to try cases “according to the rules of equity and good
conscience, and according to the laws and customs of the merchants.”
About this time when the forces of rebellion and disruption were
manifest®all over India, the Company proclaimed (1687) in memor-
able and prophetic words that they intended to “‘establish such a
polity of civil and military power, and create and secure such a large
revenue...... as may be the foundation of a large, well-grognded,
sure English dominion in India for all time to come.” The Company
determined to consolidate their position in India on the basis of
territorial sovereignty, to enable them to resist the oppression, of the
Moghuls and Marhattas.

In the same year, KinGg James II., exercising his royal prerc-
gative of "creating municipal corporations, delegated to theeliast
India Company the power of establishing by charter a municip;li:y
at Madras (according to the approved English ‘type), consisting of
a mayor, twelve aldermen and sixty or more burgessess This charter
of 1687 appears to be the last of the Stuart Chqrters affectin} the
East India Company. )

- 2 - —e

Pagoda—a Madras coin of the value of about 8§ shii!ings.of English money.



vi INDIAN CONSTITUTIONAL DOCUMENTS.

The struggle between the old “London” and the new
“English” Companies : their final amalgamation in {708.—
In the next year (1688) the Company laid *down their future
policy in the following resolution said to have been penned by Sir
Josiau CHiLD—

“The increase of our revenue is the subject of our care,...as much as
our trade ; ’tis that must maintain our force when twenty accidents may
interrupt our trade ; ‘tis that must make us a nation in, India. Without
that we are but as a great pumber of interlopers, w’iiited by His Majdsty’s
Royal charter, fit only to trad® where nobody of power thinks it their
interest to prevent us. And upon this account it is that the wise Dulch, in
all their general advices which we have seen, write ten paragraphs con-
cerning their government, their civil and military pblicy, warfare, and the
increase of their revenue, for one paragraph they write concerning tiade.”

“This famous resolution,” says ILBERT, “announces in unmistak-
able terms the determination of the Company to guard their commer-
cial supremacy on the basis of their territorial sovereignty and
foreshadows the annexations of the next century.”

Meanwhile, howevcr, the Company had to confront a determined
and organized opposition. For many years individual interloperss
had defied the Company’s sole claim to the market of the Eastéin
trade, one of the most famous being THomas Piry, the grandfather
of Lorp CHaTHAM, who thus founded the fortunes of his family.
In 1691 the enemies of the Company formed themselves into a New
Company and assailed the monopoly of the Old Company. They
raised -the constitutional question whether the Crown could grant a
a monopoly of trade without the authority of Parliament. The ques-
tion, though it had been alieady answered in the affirmative some
yedtgage by the Lorp CHikF Justick JurFrEYS in his‘judgment
on ihe great case of the East Jndia Company vs. Sandys* (1683-85),

* In this case the Company brought an action against MR. SANDYs for trading
to the East Indie: without a license. The Lord Chief Justice in giving judgment
for tke plaintif Company laid down—{1) that by the laws of nauions, the
regulations of trade jand gommerce are veckoned Jnter Juris Regalia ie. the
prerogatives of the Supreme Magistrate ; (2) that, though by the laws of this
Jand and by the the laws of all other nations, monopolies are prohibited, yet
societies to trade,such as the plaintiff Company,to certain places exclusive of others,
are nq monopolies by the laws of this land, but are allowed to be fordied both here
n;';d in other countrizs and are sirengthened by the usage and practice of both at
all times.

P
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was again discussed and decided by the Privy Council in favour,
of the Old Company. The monopoly of the Old Company was
accordingly renewed‘T)y the Charter of 1693. As if to emphasise
this fact of renewal of the monopoly of trade to the East Indies the
Directors used their power§ to effect the detention of a ship called the
Redbridge which was lying in the Thames and was believed to be
bound for countries beyond the Cape of Good Hope. The legality of
this detention wis queh.tioned and the matter came up before Parlia-
ment in 1694. The House of Commons passed a resolution disclaiming
the right of the Company to detain the Redbridge on the Thames
on the ground that the' Company suspected that it was going to trade
within their own preserves. They declared *“that all subjects of
England have equal rights to trade with the East Indies unless pro-
hibited by Acts of Parliament.” “It has ever since been held,” writes
MacauLray, “to be the sound doctrine that no power but that of
the whole Jegislature can give to any persons or to any society ex-
clusive privilege of trade to any part of the world.” So the consti-
tutional pgint was settled and for the first time Parliament asserted
ils right to interfere in the affairs of the Company. As ILBERT puts
it, “the question whether the trading privileges of the East India
Company should be continued was removed from the Council Cham-
ber to Parliament and the period of control by Act of Parliuthent
over the affairs of the Company began.”

The first Act of Parliament for regulating the trade to the East
Indies was passed in 1698 when, on providing CHARLES MON'I.‘AGU,
CHANCELLOR OF THE EXCHEQUER, with a loan of _£2,000,000, the
new associatjon was constituted by Act of Parliament a Genergl
Society, to which was granted the exclusive trade to India, saving%he
rights of the Old Company until they expired in three years’ time.
The great majority of the subscribers to the General Society, which
was on a “‘regulated” basis, at once formed themselves into a ]og'n't
Stock Company and were incorporated by the CrowA as the “Eng-
lish Company trading to the East Indies,” to distinguisb it from the
0Old or Longon Company. The latter, to, safeguard themselves,
by an adroit move, subscribed £315,000 to the funds ef the Genefal
Society in the name of their treasurer, Joun Du Bois.
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Thus the position after 1698 was curiously complicated. Four
classes of merchants had the right to trade to the East Indies—(1)
the New Company ; (2) the Old Company tradit.rg on their original
capital until 1701, and after that on the limited subscription of
£315,000 ; (3) those subscribers to the General Society who had
held aloof from the Joint Stock of the New Comspany, their capital
amounting to about £22,000; and (4) a few separate traders who,
relying on the Commons’ resolution of 1694, h‘rd sent out ships ,prior
to 1698 and had been permisted to complete their voyages. The
two latter were comparatively unimportant and may be left out of
account. Between the two Companies—Old ahd New-—there follow-
ed a desperate struggle which partially came to &n end in 1702 when,
on pressure from the Crown and Parliament, the two Companies
were forced into a preliminary union. The Old Company was called
upon to buy £673,000 additional stock in the General Society to
make their share equal to that of their rivals, The dead stock t.e.
houses, factories, and forts of the Old Company, were valued st
£ 330,000 aud of the New at {70,000, and the latter had to pa;
AL130,000 to make good the deficit.  After six years of negptia-
tion and compromise in 1708 the union was made absolute by
Parliament, all points in dispute being settled by the arbitration of
Earl®f GopoLpPHIN ; a further loan of £ 1,200,000 was made to the
state, and the amalgamation of the *“London” and the “English”
Companies was finally carried out under the style of the “United
Company of Merchants of England trading to the East Indies.” In
1709 QueeN ANNE accepted the surrender of the London Company’s
charters and thus terminated their separate existence. Subject to
chdiges made by statutes the original charter of the New or English
Company thus came to be, in point of law, the root of all the powers
and privileges of the United Company which continued to bear its
new name up to 1833.

/The establshment of Courts.—In less than twenty years
dfter the United Company was established under the Act of
Queen AnNE, its Court and Directors representedhby petition
to GeoRGE b that there was great need at Madras, Fort William
and B.mbay of a proper and competent power and a}:tboriiy
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for the more speedy and effectual administering ot justice jn
civil causes and for trying and punishing capital and other criminal
offences and misaemeanours; and they accordingly prayed for
permission to establish Mayor’s courts at those places. Thereupon
the existing courts, whatever they may have been, were superseded
and in 1726 the Crown by letters patent established Mayor’s Courts
at those places. These cofrts were composed of a Mayor and
ning aldermer# sevew of whom were required to be British subjects.
From these courts an appeal luy in cases the value of which was
under 1000 pagodas to the Governor and Council, and, in cases of
higher value, to the Privy Council. The Government Court also had
powers in criminal matters. The constitution of these courts was
amended in 1753 when a Court of Requests at each of the said
piaces was established for petty cases up to five pagodas. The chief
feature of this charter of 1753 was that the courts which were estab-
lished were limited in their civil jurisdiction to suits between persons
who were not natives of the several towns to which the jurisdiction
applied. Suits between Indians were expressly excepted from the
jurisdiction of the Mayor’s Court and directed to be determined
among themselves.

II. THE DEVELOPMENT OF THE INDIAN CONSTITUTION
FROM 1765 T0O THE PRESENT DAY.

The Grant of the Dewani.—Such was the extent of the
executive, legislative and judicial authority possessed’ by the
Company during the middle of the eighteenth century. Meanwhile
great acqulsmons of territory were being made and the posmon
of the Company was being gradually changed from that of tanants
of factories to territorial sovereigns.

One of the earliest possessions of the English in India, as we
have already seen, was the island of Bombay, ceded to CHaRLzs 11
in 1661 by the KinG OF PorTUGAL as part of they marriage dowry of
the INFANTA. CHaRLEs 1I granted it to the Esst India Company,
who, aboyt the same time, gained possession of some factories on the
west coast of India. Somewhat later, factories wege establish2d at
Madras and other places on the east coast. Last of all, ghe Com-
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papy made trading settlements in Bengal and founded Calcutta
in 16g0. The factories of Bombay, Madras and Calcutta became the
leading factories in their different localities, and “%exercised control
and supervision over the subordinate depots and places in their
vicinity.

The decline of the Moghul power was very rapid after the death
of Aurangzeb in 1707 ; and it was during the feud between the Mar-
héitta and the Mahomedan that the French and gthe English began
the work of conquest and anneXation. The principal struggle bet-
ween the French and the Epglish commenced in 1750 in Madras,
where most of the French possessions were situated, and it ended
in the supremacy of the English being established, and in Madras
becoming the most important possession of the Company. The
struggle in Bengal between the English and the native government
continued from 1756 to 1765. It commenced upon the accession of
Serajuddowla who captured Calcutta, but was overthrown by Clive in
1757, with the result that the authority of the Company was estab-
lished over the whole of Bengal. The powers and duties of govern-
ment were, however, carried on by the Nawab of Murshidabad.

But Crive was seeking an opportunity for availing himself of the
outstanding sovereignty of the Mogul. He proceeded to obtain the
grant of the Dewdnny from the Mogul Emperor.  SnHaH ALUM issued
the following JFirman empowering the Company to collect and
a‘dminist'er the revenues of Bengal, Behar and Orissa :—

“At this happy time, our royal Firman, indispensably requiring
obedience, is issued ; that, whereas, in consideration of the attachment
and ;ervices of the high and mighty, the noblest of exalted nobles, the
chief pfillustrious warriors, our faithful servants and sincere well-wishers,

“worthy of our royal favours, the English Company, we have granted them
the Dewanny of the Provinces of Bengal, Behar and Orissa from the
beginning of the Fasal Rabi of the Bengal year 1172, as a free gift and
vitumgun, without the association of any other person, and with an ex-
emption from the payment of the customs of the Dewanny which used to
be paid by the Court ; it is requisite that the said company engage to be
security for the sum of 26 lakhs of rupees a year for our royal revenue,
which 'sum has bee appointed from the Nawab Nudjamut-dowla Baha-
dur, and regularly remit the same to the royal sircar ; and in this case,
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as the said Company are obliged to keep up a large army'for the proteg-
tion of the Provinces of Behgal etc., we have granted to them whatsoever
may remain out of the revenues of the said provinces, after remutting the
sum of 26 lakhs of rupees to the royal sircar, and providing for the ex-
penses of the Nizamut. It is requisite that our royal descendants the
Viziers, the bestowers of dignity, the Omrahs high in rank, the great
officers, the Muttaseddes of the Dewanny, the manager of the business of
the Sultanat, the Jaghirdars and Eroories, as well the future as the present,
using their consfant engleavours for the establishment of this our royaP
command, leave the said office in posselssion of the said Company,
from generation to generation, for ever and ever. Looking upon them to
be assured from dismissal or removal, they must, on no account whatso-
ever, give them any interruption, and they must regard them as excused
and exempted from the payment of all the customs of the Dewarny and
royal demands. Knowing our orders on the subject to be most strict and
positive, let them not dewviate therefrom.” (Aug. 12, 1765.)

This act is generally regarded as the acquisition of sove-
reignty by the English. The collection of revenue in India involved
the whole administration of civil justice, and that, together with
actual possession and military power, nearly completed the full idea
of sovereignty. Still in name it was held in vassallage from the
Mogul ; and the Nizamaut or administration of criminal justice
remained with the Mogul’s Lieutenant, the Nawar oF Mur-
SHIDABAD,

The view which the Directors took of the transactions is thus ex-
pressed in a Despatch of 17th May, 1768—

“We conceive the office of Dewan should be exercised ouly in super-
intending the collection and disposal of the revenues. This we conceive
to be the whole office of the Dewan. The administration of justice,\‘l e
appointments to offices, Zemindaries, in short, whatever comes under the
denomination of civil administration, we understand, is to remain in the
hands of the Nawab or his ministers,”

The Regulating Act of 1778.—The legisiytive enactments
respecting these territorial possessions of the Company commenced
in 1767. In that year, it was agreed between the “Public” and
the "Com[ﬁny" that in consideration of an annyal payment of
£ 400,000 by the Company tne large territorial possessions which had
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been recently obtained m India should remain in possession of
the Company for the term of two years. This term was afterwards
extended to five years more from the 1st of February, 176g. The
sums paid to the “Public” under these two Acts were—

In 1768— £ 400,000
1769— £ 400,000
1770— £ 408,000
1771— £ 400,000
17;2——;6200,000
1773—4253779
1775—4115,619 (payable in 1773)

Total—_£2,169,298.

In 1773 the Comptny presented a petition (o Parliament pray-
ing for relief. They solicited a loan for four years, and a sum of
41,400,000 was accordingly lent them. Parliament, upon that
occasion, first assumed a general regulation of the Company’s affairs
by passing an Act—commonly called the Regulating Act of 1773—
“for establishing certain regulations for the better manag&ment of
the affairs of the East Inpia Company as well in India as in

Burope.” Its main provisions may be broadly classified under
three heads—Executive, Legislative and Judieial powers.

Provisions for Execulive Government? :—The Act provided that
the Government of Bengal should consist of a Governor-General
and four counsellors, but that in case of differences of opinion,
they should be concluded by the decision of the majority ; in the
case of an equal division of counsellors present, the Governor-
Gerieral or senior counsellor should have a casting vote, and his
opmwn was to be decisive and conclusive. The Presidents and
Councils (which were the germ of the present Presidencies) of
Madras and Bombay were rendered subordinate to the Governor-
Gerieral and Cguncil of Bengal, so far as regards the declaration
of war or the conclusion of peace. The fiist Governor-General
(Warren HasTings) and his Council of four members (of whom
PurLip Francis was one) were named in the Act; th¥eafter they
were to he appointed by the Court of Directors.
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Provisions for Legislation :—By the 36th section of the Act the
Governor-General and Council were empowered “from time to time
to make and issue such rules, ordinances and regulations for
the good order and civil government of the said United Company’s
settlement at Fort William aforesaid, and other factories and
places subordinate to or to be subordinate to it, as shall be deemed
just and’ reasonable (such niles, ordinances and regulations not
beigg repugn#ht tos_the laws of the ‘nation). and to set, imposey
inflict and levy reasonable fines and forfeiture for the breach
and non-observance of such rules, ordinances, and regulations,”s
Such regulations, however, were not to be valid, or of any force
until they were duly registered in the Supreme Court, with the
consent and approbation of the said Court. (The earliest regula-
tion bears date 17th April, 1780). An appeal from a regulation so
registered and approved lay to the King in Council, but the pen-
dency of such appeal was not allowed to hinder the immediate exe-
cution of the law. The Government were bound to forward all
such rules and regulations to England, power being reserved to the
King to disapprove of them at any time within two years.

Provisions for the establishment of the Supreme Court :—
The same Act also established the Supreme (ourt. This
Supreme Court was intended to be an independent and éffectual
check upon the executive government. The latter was still com-
posed of the Company’s servants cntirely, but the Supreme Court
consisted of judges appointed by the Crown, and it was made a
King’s Court and not a Company’s Court ; the Court held jurisdic-
tion over, “His Majesty’s subjects” in the provinces of Bengal,
Behar and Orissa ; it consisted of a Chief Justice and (at” first)
three judges (subsequently reduced by 37 Geo. Ch. 142 Sec. 1 to a
Chief Justice and two judges), u2d was constituted by a charter
framed under the zuthority of the Regulating Act. The King in
Council further retained the right to disallow. or Qelter any rule or
regulation framed by the Government of India; and in civil cases
an appealay to the Privy Council. The intention was to secure to

* ;I‘his was called Legislation by the Executive Government.
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the Crpown thie supremacy in the whole administration of justice,
and to place an effective check upon the affairs of the East India
Company.

The arrangement, however, was soon found to be impracticable.
- The Act established in India two independent and rival powers
2z, the Supreme Government, comprising the Governor-General
and his Council, and the Supreme Cburt ; the boundaries Letween
them were altogether undefined, one deriving®its authgrity
from the Crown, and the other from the Company. The wording
of the statute and charter in regard to the Supreme Court was cx-
tremely loose and unsatisfactory ; and the immediate result was a
conflict of authority which raged for seven years, and which had
the effect of paralysing the executive government and of undermin-
ing the whole administration.

The Court issued its writs extensively throughout the country,
arrested and brought to Calcutta all persons against whom com-
plaints were lodged,—zemindars, farmers and occupiers of land,
whatever their rank or consequence in the country. Revenuc de-
faulters were set at liberty under a writ of Zadeas corpus; the
criminal administration under the Nawab was declared to be illegal;
the mofussil civil courts were held to have no valid jurisdiction ;
and the Supreme Court, itself modelled upon the Courts of Eng-
land, introduced the whole system of English law and procedure.
The Court exercised large powers independently of the government,
often sG as to obstruct it, and had complete control over legislation :
such a plan could not but fail and it bad to be re-modelled by
anogthet Act iz, the Amending Act of 1780-8r which, amgng other
thingc, exempted the Governor-General and Council of Bengal,
jointly or severally, from the jurisdiction of the Supreme Court, for
anything counselled, ordered or done by them in their public capa-
city (though this exemption did not apply to ciders affecting British
subjlg'.l.ts}. It ¢lso empowered the Governor-General and
Council to frame regulations for the Provincial Courts of Justice’
without reference to the Supreme Court. It was under this statute
that the so-called *regulations” were passed. The Court of Direc-
tors and the Secretary of State were to be l’egularl? supplied with



INTRODUCTION. xv

copies of these regulations which might be disallowed- or amended
by the King in Council, but were to remain in force unless dis-
allowed within twosyears.

Pitt’s India Act, 1784.—In 1733 Fox, on behalf of the
Ministry, introduced a Bill which in substance transferred the
authority belonging to the Court of Directors to a new body,
named in the Bill for a terra of four years, who were afterwards
to be appointed by the Crown. This Bill passed the House of
Commons by a mafority of two to one, but was rejected by the
Lords. The King, who was known to disapprove of the Bill,
forthwith dismissed Fox from office and summoned PiTT to be
First Lord of the Treasury. In the following year (17:84) after
a dissolution, PiTT carried through Parliament his own India Act’
(24 Geo. 3,cC. 25). Its effect was two-fold. First, it constituted
a department of state in England, utider the official title of “Com-
missioners for the Affairs of India” whose special function was to
“control” the policy of the Court of Directors. Secondly, it re-
duced the number of members of Council at Bengal to three, of
whom tHe Commander-in-chief must be one ; and it re-modelled the
councils at Madias and Bombay on the pattern of that at
Bengal.

The “Commissioners for the Affairs of India” were direcied to
form themselves into a Board which, as finally modified by a subse-
quent Act (33 Geo. 3, ¢. 52) consisted of five members of the Privy
Council, three of whom must be the two Secretaries of State and
the Chancellor of the Exchequer. But it was never intended that
these high officers should take an active part, and therefore the frst
Commissicher named in the letters patent was appointed Presydent
of the Board, and a casting vote was given to him in matters of
difference, which practically made him supreme. Thus arose the
popular title of ‘“President of the Board of Control.” The first
President was Henry Dunpas (afterwards Lorpy MEeLvILLE),* the
friend of PITT, who held office from 1784 to 1801. One of his
earliest acts was to pass a Statute (26 Geo. 3, c. 16) by which authority
was for the first time given to the Governor-General to overrulesthe
majority of his council in certain cases. This matte:': howqer, was
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dealt with nidre thoroughly in the Act of Parliament which has.now
to be described.

The Renewals of the Charter (1793-1858).—In 1793 the
question of continuing to the East India Company their right
of exclusive trade in the East came under the consideration of
Parliament. The monopoly was renewed for a further term of
twenty years ; and advantage was takeli of the opportunity to codify,
#s it were, the constitution of the Indian Govemmena By this Act
(33 Geo. 3, ¢. 52) the Board ‘of Control was mddified as mentioned
above, and the Court of Directors were required to appoint a “Secret
Committee” of three of their own number, through whom the Board
of Control was to issue its instructions to the Governors in India
regarding questions of peace or war. The Councils at Bengal,
Madras and Bombay were remodelled. Each was to consist of three
members, appointed by the Court of Directors, from among “senior
merchants” of ten years' standing; and the Directors were empowered
to appoint the Commander-in-chief of each Presidency as an addi-
tional member. The appointment of the three Governors and the
Commander-in-chief was vested in the Court of Directors, subject to
the approval of the Crown. The Dircctors also retained their power
of dismissing any of these officials. The Governor-General was
empowered to override the majority of his Council “in cases of high
importance and essentially affecting the public interest and welfare,”
or (as it is elsewhere worded) “when any measure shall be proposed
whereby the interests of the Company or the safety and tranquillity
of the British possessions in India may, in the judgment of the
Governor-General, be essentially concerned.” A similar power was
conferred upon the Governors of Madras and Bombay. The
Governor-General was authorised to “superintend” the subordinate
presidencies *in all such points as shall relate to negotiations with
the country powers, or levying war or making peace, or the collection
or abplication of ghe revenues, or the forces employed or the Civil or
Military Government,” The form of procedure in Council was
regulated ; and it was enacted that all orders &c, should be expressed
and be made by “the Governor-General (or Governor) & Council,”
a style that has continued to the present day. ‘The Governor in
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Conncil at Madras first received legislative powers m. 1800 by an
Act (39 & 40. Geo. 3. ¢. 79) which also founded a Supreme Court of
Judicature at Madrgs on the Bengal pattern, with judges appointed
by the Crown. Bombay did not obtain legislative powers until 1807,
nor a Supreme Court until 1823,

In 1813 the territorial authority of the East India Company and
its monopoly of trade with C‘hina were again renewed for twenty
years ; but the right of trade in India was thrown open to all British
subjects. The *Act fassed on this occasion established a bishop for
India and an archdeacon for each of thé three Presidencies. It also
authorised the expenditure of one lac of rupees on education and the
encouragement of learning.

When the time came round for renewing the powers of the Com-
pany in 1833 for another twenty years, far more extensive changes
were carried into effect. The Charter Act of 1833 (3 and 4 Will. 4.
c. 85) abolished the mon::poly of trade with China and the Company
(now for the first time officially styled “the East India Company”)
ceased altogether to be a mercantile corporation. It was enacted
that no official communications should be sent to India by the Court
of Inrectors until they had first been approved by the Board of
Control. The Governor-General received the title of “Governor-
General of /ndia.” His Council was augmented Ly a fm:r&h or
extreordinary member who was not entitled to sit or vote except ut
meetings for making laws and regulations, He was to be appointed
by the Directors, subject to the approval of the Crown, from among
persons, not servants of the Company. The first such member was
THomas BarincToN Macavray. The Governor-General in Council
was empowered to make “Laws and Regulations” for the whole of
India, withdrawing from the Governors of Madras and Bombay all
Jegislative functions, but leaving to them the right only of proposing
draft schemes. Acts thus passed by the Governor-General in
Council were liable to be disallowed by the Court of Directors gnd
were also required to be laid before Parliament, bt no registration
in India was necessary. It was also expressly enacted that they were
to have the force of Acts of Parliament. A Law Commission was
appointed, composed of the legislative member of Ceuncil, another

B
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English member, and one civil servant from each of the three Presi-
dencies, This Law Commission drafted the Indian Penal Code which,
however, did not receive the legislative sanctjon untii 1860. The
laws passed since 1833 are known as Acts, not Regulations. A new
Presidency was created, with its seat at.Agra ; but this clause was
suspended two years later by an Act (5 and 6 Will. 4. ¢. 52) which
authorised the appointment of a “Ligutenant-Governor of the North-
Western Provinces.” At the same time the Governor-General was
authorized to appoint a member of his Counciléo be ﬁeputy Gowvernor
of Bengal. Two new bishoprics were constituted for Madras and
Bombay. By a special clause, it was for the first time enacted that
“no native of India shall, by reason of his religion, place of birth,
descent or colour, be disabled from hcelding any office under the
Company.”

In 1853, the powers of the East India Company were again re-
newed, but “only until Parliament shall otherwise provide”. Furtaer
important changes were effected by the Act passed on this occasion
(16 & 17 Vict. c. 95). By section 16 of this Act (the Governmem
of India Act), the Court of Directors of the East India Lompany,
acting under the direction and control of the Board of Control,
were empowered to declare that the Governor-General in Council
should not be Governor of the Presidency of Fort William in ‘
Bengal, but that a separate Governor was to be from time to time
appointed in like manner as the Governors of Madras and Bombay.
In the meantime, and until a Governor was appointed, there was
power under the same section to appoint a Lieutenant-Governor of
such part of the Presidency of Bengal as was not under the Lieute-
nant-Governorship of the North-West (now United) ,Provinces.*
Six mermbers of the Court of Directors, out of a total of eighteen,
were henceforth to be appointed by the Crown. The appointment
of ordinary members of Council in India, though still made by the
Digectors, was t? be subject to the approval of the Crown. The

* The power to appoint a Lieutenant-Governor was exercised, and during the
continuance of its exercise, the power to appointa Governor remained in abeyance.
Bat it still existed and was inherited by the Secretary of State from the Court of
Dizectors and Board of Control, and was exercised in March, 1912 when a Gover-
norship was subsituted for the Lieutenant-Governorship of Bengal.
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Commander-in-chief of the Queen’s Army in India was declared
Commander-in-Chief of the Company’s forces. The Council of the
Governor-General was sgain remodelled by the admission of the
fourth or legislative member as an ordinary member for all purposes ;
while six special members were added for the object of legislation
only #iz., one member (who was paid an annual salary) from each of
the four Presidencies or Lieutenant-Governorships and also the Chiet-
Justice and one of the judges of the Supreme Court. Thus the first
Indien Legislat?ve CRuncil as constituted under the Act of 1853
consisted only of twelve members 2sz., the Governor-General and the
four members of his Council, the Commander-in-Chief, and the six
special members. The Governor-General was also empowered by
this Act to appoint, with the sanction of the Home Government,
two civilian members, but this power was never exercised. From
this time onwards the sittings of the legislative council were made

ublic and their proceedings were officially published. By the same
statute of 1853 a body of eight commissioners was appointed in
England to report upen the reforms proposed by the Indian Law
Commissign. "

The Government of India Act, 1854. —Between 1853 and the
wransfer of the Government of India to the Crown in 1858 there was
passed an Act in 1854 which bas had important administrative
results in India. This Act empowered the Governor-General of
india in Council, with the sanction of the Court of Directors and the
Board of Control, to take by proclamation under his immediate
authority and management any part of the territories for the time
being in possession o1 under the government of the East India
Company, apd thereupon to give all necessary orders and directit.)m
respecting the administration of that part, or otherwise provide fer
its administration. The mode in whicn this power has been practi-
cally exercised has been by the appointment of Chief Commissioners,
to whom the Goverror-General delegates such powers as need got
be reserved to the Central Government. In this way Chief Commis-
sionerships have been established for Assam, the Central Provinces,
the North West Frontier Province, British Baluchistan and the new
Province of Delhi. The same Act empowered the @overnment of
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India, with.the sanction of the Home authonties, to define the limits
of the several provinces in India and directed that the Governor-
General was no longer to bear the title of Govergor of the Presidency
of Bengal. ’

The transfer of the Government of India from the

Company to the Crown, 1858.—“The principle of our pelitical
system is”, said VISCOUNT PALMERSl.‘ON in 1858 in” introducing the
first Bill for the Better Government of India, “that all administrative
functions shonld be accompanied by ministdriai rl.ssponsibility_r&
sponsibility to Parliament, responsibility to public opinion, respon-
sibility to the Crown, but in this case the chief fuxctions in the
Government of India are committed to a body not responsibie to
Parliament, not appointed by the Crown, but elected by persoas who
have no more connexion with India than consists in the simple
possession of so much India Stock.
I say, then, that as far as regards the executive functions of the
Indian Government at home, it is of the greatest importance to vest
complete authority where the public have a ngbt to think that com-
plete responsibility should rest, and that whereas in this country
there can be but one governing body responsible to the Crown, the
Pa'atlia.ment, and to public opinion, consisting of the constitutional
advisers of the Crown for the time being, so it is in accordance with
the best interests of the nation, that India, with all its vast and
important interests, should be placed under the direct authority of
the Crown, to be governed in the name of the Crown by the fespon-
sible Ministers of the Crown sitting in Parliament, and responsible
to Parliament and the public for every part of their public conduct,
mstead of being, as now, mainly, administered by a set of gentlemen
w&m, however respectable, however competent for the discharye of
the functions entrusted to them, are yet a totally irresponsible body,
whose views and acts are seldom known to the public, and whether
kopwn or unknown, whether approved or disapproved, unless one of
\he Directors hdppens to have a seat in this House, are out of the
range of Parliamentary discussion.”

So, after the Mutiny of 1857, the cumbrous system of “Deouble

Government” ivas abolished and a new chapter in Indian constitu-
i
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tional history began with the passing of the Act for the Better Go-
vernment of India which received the Royal Assent on the 2nd of
August, 1858, and came into operation thirty days later, This Act
declared that henceforth “India shall be governed by and in the
name of” the Queen, and vested in the Queen all the territories and
powers of the Company. A Secretary of State was appointed, with
a Co{unci], to twnsacjthe affairs of India in Enpgland. Omitting.
certain provisions of t®mporary effect, gnd combining the provisions
of the three amending Acts of 186g, 1876 and 1907 this Council,
originally fifteen in number, now consists of such number of
members, not less than ten and not more than fourteen, as the
Secretary of State may from time to time determine. Nine of them

at least must have served or resided in India for ten years, and must
have left India not more than five years before appointment.
Vacancies could be filled up by the Secretary of State. The term of
office, which had been originally “during good behaviour” and was
till 1907 ten years, is now seven years, reserving a power to the
Secretary’of State to reappoint any member for five years more “for
special reasons of public advantage”. No member of Council was
capable of sitting in Parliament. The Secretary of State ‘was em-
powered to divide the Council into Committees for the more gonve-
nient transaction of business, and to appoint one of the members to
be Vice-President. Except in certain cases specially mentioned, the
Secretary of State was not bound to follow the opinion of the
majority of the Council, but he must record his reasons for acting in
opposition thereto. In cases of urgency he might act without con-
sulting the Council ; and as regards that class of cases which formetly
had passed through the Secret Commitree of the Court of Direct8rs,
he was expressly authorised to act alone without consulting the

Council or recording his reasons. Ali the revenues of India were

subjected to the control of the Secretary of State,who might sanc-
tion no grant without the concurrence of the majority of the Council.
The accounts were to be audited in England, and annually laid be-
fore Parliament. Any order sent to India directing the commence-
ment of hostilities must also b2 communicated to Parliamept. Ex-

cept for repellingactual invasion, or “under other sudden and ur-
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gent necessity,” the revenues of India might not be applied to de-
fray the expense of any military operation beyohd the frontier with
out the consént of both Houses of Parliament. The naval and
military forces of the Company were declared to be thenceforth the
forces of the Crown ; all officers and servants of the Company in
India were to be cfficers of the (down ; and all future appoint-
«ments were vested in the Crown. Appoingments to the offices
of Governor-General, Governors of Presidéhcies and Advocale-
General, and also (by 3z and 33 Vict. ch. 97) of the ordinary
members of the Councils in India, were to be made direct;
appointments to the offices of ILieutenant-Governor or other ruler
of a Province by the Governor-General, subject to the approval
of the Crown, and other appointments made in India remained
as before.

The Act for the Better Government of India received the Royal
Assent on the 2nd of August, 1858, and came into operation thirty days
later. Its effect, so far as regards the assumption of the government
by the Crown, was announced to the Princes and People of "India by
a Proclamation of the direct supremacy of the British Crown. This
Proclamation, “simple and natural enough as it appears at the present
day ig the light of what has followed, was a stroke of genius at the
time. ‘It sealed the unity of Indian Government and opened a new
era.’ It was the act of a great Sovereign Mother which appealed to
oriental sentiment as nothing else could have done. An entirely new
keynote was struck. Her Majesty directed her Minister to issue the
great announcement, ‘bearing in mind that it is a female Sovereign
whogspeaks to more than a hundred millions of Eastern people
on'assuming the direct government over them and, after a bloody
war, giving them pledges which her future reign is to redeem and
explaining the principles of her government.” ‘Such a document,
said’Her Majesty,g‘should breathe feelings of generosity, benevolence
and religious toleration, and point out the privileges which the Indians
will receive in being placed on an equality with the subjects of the
British Crown.” It was the greatest event in a long history of great
things. (Now for the first time on record the whole of the vast con-
tinent of India, greater in extent thap Europe itselftexcluding Russia,
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acknowledged not only the Hegemony of a single power, but the
guardianship of a single person.”*

This memorable Proclamation, justly called the Magna Charta of
India, was published at every large town throughout the country and
translated into the vernacular languages. In this historic Proclamation
the Governor-General (Lorp CANNING) was for the first time styled
“Viceroy.”

The Statutes of #861—1874.—We have now reached the criti-
cal point of the story at which representﬁtives of Indian opinion weie
for the first time admitted to the legislature of the country, and need
make no apology for quoting a well-known passage from a minute
written by Sir Bartle Frere in 1860 :—

“The addition of the native element has, I think, become necessary
owing to our diminished opportunities of learning through ‘indirect chan-
nels what the natives think of our measures, and how the native
community will be affected by them. Itis useless to speculate on the
many causes which have conspired to deprive us of the advantages which
our predegessors enjoyed in this respect. Of the fact there can be no
cloubt, and no one will I think object to the only obvious means of regain-
ing in part the advantages which we have lost, unless he is prepared for
the perilous experiment of countinuing to legislate for millions of people,
with few means of knowing, except by a rebellion, whether the lays suit
them or not.

“The dwbar of a native Prince is nothing more than a council very
similar to that which I have described. To it under a good ruler all have
access, very considerable license of speech is permitted, and it is in fact
the channel from which the ruler learns how his measures are likely to affect
his subjects, and may hear of discontent before it becomes disaffection. .

“Icannot think that the plan proposed will even in our presidepcy
towns lead, as has been apprehended, 1o needless talking and debate, or
convert our councils into parish vestries, It is a great evil of the present
system that Governinent can rarely learn how its measures will be receiv-
ed or how they are hikely to affect even its European supjects, till critftism
takes the form of settled and often bitter opposition.”

Lord Canning decided that though any return to the system which
existed before Lord Dalhousie was impossible, a pargal return to ¢he

‘* The Historic#l Kecord of 1he Imperial Visit to India, 1011,” p. 5,
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still earlier system which prevailed before 1834 was advisable. Once
the principle of having local Governments represented n the Indian
legislature was admitted, the Governments of Madras and Bombay
could not reasonably be expected to be content with the meagre
share which they then had in legislation concerning their own presi-
dencies. Rejecting the idea of incregsing in his existing council the
number of members drawn from the two subordingte presidencies,
Lord Canning proposed that the single councif should be broken up
into three distinct councils—the legislative council of the Governor-
General at Calcutta and local councils in Madras and Bombay, The
lieutenant-governorships of Bengal, the North-Western Provinces, and
the Punjab should also be equipped with separate legislatures. To
each council he proposed that three non-official members, European
or Indian, should be admitted ; that all measures of local character
not affecting the revenue should fall within the competence of the
local councils ; that the latter should concern themselves with legis
lation only ; and that business should be so conducted as to allow even
Indians unacquainted with English to participate in it. These'proposals
are remarkable as constituting the first decisive step in the direction
of decentralization, and also in that of associating Indians or indeed
non-o}ﬁcials at all with the business of legislation.

Various events contributed to precipitate the passing of the
Indian Councils Act of :861. Differences arose between the Supreme
Government and the Government of Madras about the income-tax
Bill ; serious doubts were expressed about the wvalidity of the laws
introduced into certain backward areas which were known as non-
regulation provinces without enactment by the legislative council ;
and finally the Governor-General's legislative council presented an
address asking that certain correspondence between the Secretary of
State and the Government of India should be communicated to it.
Thegsituation bad become strained, and justified Sir Charles Wood’s
complaint in the ‘House of Commons that, contrary to the intention
of its founders, the Council had become a sort of debating society or
petty Parliament. He quoted the Chief Justice of Calcutta as saying
that the Counch “has no jurisdiction in the nature of that of a grand
inquest 'of the nation. Its functions are purely legislative, and are
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limited even in that respect. It is not an Anglo-Indian House of Com-
mons for the redress of grievances, to refuse supplies, and so forth.”
Many provisions of the Act of 1861 still form the framework of
the internal constitution of India. The Act restored to the Govern-
ments of Madras and Bombay the powers of legislation which the
Act of 1833 had withdrawny but with one important distinction.
Formerly the Igws en.acted by the local legislatures had been com:
plete in themselves®and came into operation of their own force.
Thenceforth the previous sanction of the Governor-General was
made requisite for legislation by the local councils in certain cases,
and all Acts of the local councils required the subsequent assent of
the Governor-General in addition to that of the Governor. To this
extent the Governor-General was given direct and personal control
over the exercise of all legislative authority in India. Yor pur-
poses of legislation the Governor-General’'s Council was reinforced
by additional members, not less than six, nor more than twelve in
number, nominated for two years, of whom not less than half were
to be non-officials. The legislative power of the Governor-General
in Council was extended over all persons, whether British or Indian,
foreigners or others, within the Indian territories then under the
dominion of Her Majesty, and over all courts uf justice agd over
all places and things within the said territories, and over all British
subjects within the dominions of Princes and States in alliance with
Her Majesty. The Act also gave legal force to all the miscellaneous
rules and orders which had been issued in the newly-acquired terri-
tories of the Company (known as the non-regulation provinces) either
by extending or adapting to them the regulations which had teen
made for older provinces, or frankly by the executive authority of the
Governor-General in Council. (A few years later the power of
Jegislating for disturbed or backward tracts by regulations made in
executive council was restored to the Govemor-.General by tiee Act
of 1870). Moreover we find some trace of the old executive power
of legislation surviving in the power given to the Governor-General,
without his Council, in cases of emergency, to make temporary
ordinances which were not to remain in force f8r more than six
months. The degislative councils were restoted in Madras and
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Bombay by expanding the Governors’ executive couacils on the
same lines as the Governor-General’s. The Gowernor-General was
also directed to establish a legislative council for Bengal and em-
powered to establish similar councils for the North-Westemn
Provinces and for the Punjab ; these two bodies actually came into
being in 1886 aad 1897 respectively. '.,But we lay stress on the fact
that there was no attempt to demarcate the jurigdictions of the
central and local legislatures as in federat constitutions. The
Governor-General’s Council could legislate for the whole of India ;
and the provincial council for the whole of the province, with the
reservation that before doing so in respect of certain matters the
Governor-General’s sanction had to be obtained. Finally, the pro-
visions of the Act rebuked the precocity of the council established
under the Act of 1853, which had modelled its procedure on Parlia--
ment and shown what was considered an inconvenient amount of
independence by asking questions about and discussing the pro-
priety of the methods of the executive Government. The functions
of the new councils were strictly limited to legislation. They were
expressly forbidden to transact any business except the consider-
ation and enactment of legislative measures, or to entertain any
motior} except a motion for leave to introduce a Bill or having refer-
ence to a Bill actvally introduced.

In summing up these changes we cannot do better than follow
the present Lord Macdonnell who, writing 27 years after Lhe Act was
passed, was able to adopt with little rhodification the language in
which the author of Courts and Legisiative Authorities in India had
described the position created in 1861,

“®The character of the legislative councils established by the Act of
1861 is simply this, that they are committees for the purpose of making
laws—committees by means of which the executive Government obtains
advicg and assistance in their legislation, and the public derive the advan-
tage of full publicitf being ensured at every stage of the law-making
process. Although the Government enucts the laws through its council,
private legislation being unknown, yet the public bas a right to make
itselfheard, and the executive is bound to defend its legislation. And
when the {1ws are once made, the executive is as much bound by them as
the public, and the duty of enforcing them belongs to the courts of justice.
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In later years there has been a growing deference to the opinions of
important classes, eten when they conflict with the conclusions of the
Government, and such conclusions are often modified to meet the wishes
of the non-official members. Still it would not Le wrong to describe the
laws made in the legislative councils as in reality the orders of Govern-
ment ; but the laws are made in a manner which ensures publicity and
discussion, are enforced by the courts and not by the executive, cannot be
changed but by the same deliberate and public process as that by which
they were made, and can be enforced agair;st the executive or in favour

of individuals when occasion requires.

“The councils are not deliberative bodies with respect to any subject
but that of the immediate legislation before them, They cannot inquire
into grievances, call for information, or examine the conduct of the exe-
cotive. The acts of administration cannot be impugned, nor can they be
properly defended in such assemblies, except with reference to the parti-
cular measure under discussion.”*

In the same year (1861) the Indian High Courts Act was passed
(24 & 25 Vict. ¢. 104) empowering the Crown to establish, by Letters
Patent, High Courts at Calcutta, Madras and Bombay, in which the
Supreme Courts, as well as the Sadaz Dew ani. ddilat. and lhe'.S:adalr
Nizamut Addlat were all merged, the jurisdiction and powers of the
abolished courts being transferred to the new High Courts, Each of
the High Courts was to be composed of a Chief Justice and not
more than 15 judges, of whom not less than one-third including the
Chief Justice were to be barristers, and not less than one-third were
to be members of the Covenanted Civil Service. All the judges
were to be appointed by and to hold office during the pleasure of the
Crown. The High Courts were expressly given superintendence ower,
and power to frame rules of practice for, all the Courts subject to
their appellate jurisdiction. Power was given by the Act to establish
another High Court with the same constitution and powers as the
High Courts established.

The Government of India Act of 1865 extend®d the legislative
powers of the Governor-General’s Council to all British subjects in
Native States, whether servants of the Crown or not; the Indian
Councils Act of 1869 still further exterided these powers by enabfing

SN ———

Extracts fmm the Report on }ua’mu C'mmtm:om.’ .ﬁgfprm: 1918,




xxviii INDIAN CONSTITUTIONAL DOCUMENTS.

the Governor-General’s Council to make laws for all native Indian
subjects of the Crown in any part of the world, whether in India or
not. Incidentally, it may be added that the Act of 1865 also
enabled the Governor-General in Council to define and alter, by pro-
clamations, the territorial limits of the various, Presidencies and
Lieutenant-Governorships.

An Act of 1873 (36 Vict. c. 17) formally disselved the East
India Company from Jantary 1, 1874. I the following year
another Indian Councils Act enabled a sixth member of the Governor-
General’s Council to be appointed for Public Works purposes. The
Indian Councils Act of 1904, however, removed the necessity for
appuinting the sixth member specifically for Public Works purposes.
though it continued the power to appoint a sixth member.

The assumption of the title of “Empress of India” by
Queen Victoria in 1876.—In 1876 the transfer of the Governmen:*
of India from the Company to the Crown, which had been effected
eighteen years earlier, was further recognised by an Act of Parlia-
ment (39 & 40 Vict. c. 10) which empowered the Queen to make a
significant addition to her style and title. The circumstances which
led to the passing of this statute are thus related by Lapy BerTy
BaLFeur in her book entitled “Zord Lytlon's Indian Administra-
fion.”

“When the Administration of India was transferred from the East
India Gompany to the Sovereign, it seemed in the eyes of her Indian
subjects and feudatories that the impersonal power of an administrative
abstraction had been replaced by the direct personal authority of a
huenan being. This was a change thoroughly congenial to all their tradi-
tionnl sentiments, but without some appropriate title the Queen of Eng-
land was scarcely less of an abstraction than the Company itself. « * =
The title of Empress or Bddshdk could alone adequately represent her
relations with the states and kingdoms of India, and was moreover a title
familiar to the natices of the country, and an impressive and significant
one in their eyes.

“Embarrassments inseparable from the want of some appropriate title
had.long been experienced with increasing force by successive Indian
administrators, and were brought, as it were, to a crisis by various cir-
cumstances incidental to the Prince ofIWales’s visit tovIndia in 1875-76,
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and by a recommendation of Lord Northbrook's Goverhment that it
would be in accordance. with fact, with the ;language of political
documents, and with that in ordinary use to speak of Her Majesty as the
Sovereign of India—that is to say, the paramount power over all, inclu-
ding Native States.”

“It was accordingly announced in the speech from the Throne in the
session of 1876, that whereas wheg the direct Government of the Indian
Empire was assumed by the Queen no formal addition was made to the
style and titles of the Bovereign, Her Majesty deemed that moment a
fitting one for supplying the omission, and of giving thereby a formal and
emphatic expression of the favourable sentiments which she had always
entertained towards the princes and people of India.”

To fulfil Her Majesty’s desire the Royal Titles Act (39 & 40
Vict. ¢. 10.) was passed in the same year (z876). With a view to the
recognition of the transfer of the Government of India to the Crown,
it authorised the Queen, by Royal Proclamation, to make such
addition to the stylc and titles appertaining to the Imperial Crown
of the United Kingdom and its dcpendencies asto Her Majesty
might seem mcet, Accordingly, the Queen, by Proclamation dated
April 78, 1876, added to her style and titles the words “INDI®E
ImPERATRIX” or “EMPRrESs OF INDIA" (London Gazetfe, April 28,
1876). The translation of the new title in the vernacular wasa
matter for careful consideration with Lorp LyrTon’s Goveridnent
who finally decided to adopt the term Kaisr-1-Hinp. “It was
short, sonorous, expressive of the Imperial character which it was
intended to convey, and a title, moreover, of classical antiquity.”

The Indian Counecils Act, 1892.—The next landmark in Indian
constitutional history was the passage of the Indian Councils Agt
of 18¢g2. The measure which eventually took shape as the Act
of 1892 was initiated by discussions in Lord Dufferin’s time in which
Sir George Chesney, Sir Charles Aitchison, and Mr, Westland
took prominent part. Regarding tie proposals of Lord Dufferin’s
Committee we find the following remarks in the Regor? on Indian
Constitutional Reforms.

“We are impressed wita the bold approach which the members
of Lord Dufferin’s Committee were prepared to meke even thirty
years ago towards {he position in which we now find ourselves? They
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recommendell for example that the councils should see papers freely
and originate advice or suggestion ; that debates on such advice or
suggestion should be permitted : and that the®estimates connected
with local finance should be referred to a standing committes and
debated if necessary in council. They also were concerned to bring
into public affairs the gentry and nobility of the country ; and for
this purpose they devised a counci' which shkould consist of two
orders or divisions both containing some official wembers.  They
made the radical suggestion that election shbuld be introduced as
far as possible—in the first division directly, on a high property qua-
lification, and in the second division indirectly, by local bodies and the
universities, They advised that care should be taken to secure the
fair representation of all classes ; that power should be rescrved to
Government to pass measure in certain cases against the vcies ol a
majority in council ; and tbat councils should be of moderate size
and not more than two-fifths elected. In these recommendations
it is interesting to encounter the germ of proposals which balxs
largely in our present inquiry, for standing committees, grand cem-
mittees, upper houses, reserved and transferred subjects, and the like.

. Lord Dufferin’s view of the situation is conlained in the following
noteworthy passage :—

‘Ig, now appears to my colleagues and to myself that the time has
come for us to take another step in the deveiopment of the same liberal
policy, and to give, to quote my own words, ‘a still wider share in the
administration of public affairs to such Indian "gentlemen as by their
inﬂuer;ce, their acquirements, and the confidence they inspire in their
fellow-countrymen are marked out as fitted to assist with their counsels
ll&e responsible rulers of the country.' But it is necessary that there
shguld be no mistake as to the nature of our aims, or of the real direction
in which we propose to move, Our scheme may be briefly desciibed as a
plan for the enlargement of our provincial councils, for the enhancement
of their status, the multiplication of their functians, the partial introduction
intc them of the elective principle, and the liberalization of their general
character as political institutions. From this 1t might be concluded that
we were contemplating an approach, at all events as far as the provinces
are concerned, to English parliamentary government, and an English
constitutional system. Such a conclusion would be very wide of the
mark ; §nd it would be wrong to leave either thg India office or the
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Indian public under so erroneous an impression. Indiz is an integral
portinn, and it may be said one of the most important portions of the
mighty British Empirc'. Its destinies have been confided to the guidance
of an alien race, whose furction it is to arbitrate between a wmultitude of
conflicting or antagonistic interests, and its government is conducted in
the name of a monarch whose throne is in England. The executive that
represents her {mperium in India is an executive directly responsible, not
to any local authority, but to the Sovereign and to the British Parliament.
Nor could its megnbers divest themselves of this responsibility as long as
Great Britain remains the paramount administrative power in India. But
it is of the essence of constitutional government, as Englishmen under-
stand the term, that no administration should remain at the head of affairs
which does not possess the necessary powers to carry out whatever measures
or policy it may consider to be ‘for the public interest’ The moment
these powers are withheld, either by the Sovereign or Parhament, a consti-
tational executive resigns its functions and gives way to those whose
superior influence with the constituencies has enabled them to overrule
its decisions, and who consequently become answerable for whatever line
of procedure may be adopted in lieu of that recommended by their prede-
cessors. In India this shifting of responsibility from one set of persons
to another is, under existing circumstances, impossible ; for if any
measure introduced into a legislative council is vetoed by an adverse major-
ity, the Goveirnor rannot call upon the dissentients to take the place of
his own official advisers, who are nominated by the Queen-Empress on
the advice of the Secretary of State. Consequently the vote of the rpposi-
tion in an Indian Council would not be given under the heavy sense of
responsibility which attaches to the vote of a dissenting majority in a
constitutional country ; while no responsible executive could be required
to carry on the government unless free to inaugurate whatever measures
it considers necessary for the good and safety of the State. Itis, there-
fore, obvious, for this and many other reasons, that, no matter to what
degree the liberalization of the courcils may now take place, it wil] be
necessary to leave in the hands of each provincial government the ulti-
mate decision upon all important questions, and the paramount control of
its own policy. It is in this view that we have arranged that the nomina-
ted members in the Council should outnumber the ¢Jected members, at
the same time that the Governor has been empowered to overrule his
council whenever he feels himself called upon by circumstances to do so.
“But though it is out of the question either for the supreme or for the
subordinate Governments of India to divest themselves of any essential
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portion of that Jmperial nuthorlly which js necessary to their very exis-
tence as the ruling power, paramount over a variety of pationalities, most
of whom are in a very backward state of civilization and enlightenment,
there is no reason why they should not desire to assbciate with themselves
in council in very considerable numbers such of the natives of India as
may be enabled by their acquirements, experience, and abilily to assist
and enhghten them in the discharge of their difficult duties. Nor can it
be doubted that these gentlemen, whep endowed with arple and unres-
tricted powers of criticism, suggestion, remonstrance, and mguiry will be
in a position to exercise a very powerful and usefy! influénce over the con-
duct of provincial and local public business which alone it is proposed to
entrust to them. As inhabitants of the country, as intima'ely associated
with its urban and rural interests, as being in continual contact with large
masses of their fellow-countrymen, as the acknowledged representatives
of legally constituted bodies, or chosen from amongst influential classes,
they will always speak with a great weight of authority ; and as tneir ut-
terances will take place in public, their opinions will be sure to receive at
the hands of the press whatever amount of support their intrinsic weight
or value may justify. DBy this means the field of public discussion will be
considerably enlarged, and the various administrations concerned will be
able to shape their course with the advantage of a far mqre distinct
knowledge of the wishes and feelings of the communities with whose
interests they may be required to deal than has hitherto been the case—
for those wishes and feelings will be expressed, not, as at present, through
self-copstituted, self-nominated, and therefore untrustworthy, channels,
but by the mouths of those who will be legally constituted representa-
tives of various interests and classes, and who will feel themselves, in
whatever they do or say, responsible to enlightened and increasing
sections of their own countrymen.”

The changes introduced by this Act were, broadly speaking, three
incnumber.  The first was the concession of the privilege of financial
crisicism in both the Supreme and the Provincial Councils; the second
was the concession of the privilege of asking questions, the third
was the addition to the number of members in both classes of Coun-
cils, Under the Act of 1861 financial discussion was possible only
when the Financé Minister proposed a new tax. By the Act of 1892
power was given to discuss the Budget annually in hoth the Supreme
and the Provincial Councils. "It was not contemplated, as the ex-
tracts from the despatch of Lorp DUFFERIN would
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show, to vote the Budget in India item by iiem, as was done in that
House, and to subject it to all the obstacles and delays Parliamentary
ingenuity could suggest; but it was proposed to give opportunity to
the members of the Councils to indulge in a full and free criticism of
the financial policy of the Government, and he thought that all
parties would be in favour of such a discussion. The Government
would gain, because they wohld bave the opportunity of explaining
their financial policy, pf removing misapprehension, ‘and of answering
criticism and attack ; and they would profit by criticisms delivered
on a public occasion with a due sepse of responsibility and by the
most competent representatives of unofficial India. The native com-
munity would gain, because they would bave the opportunity of re-
viewing the financial situation independently of the mere accident
of legislation being required for any particular year, and also because
criticism upon the financial policy of the Government, which now
found vent in ancnymous and even scurrilous papers in India, would
be uttered by responsible persons in a public position, Lastly, the
interests of finance would gain by this increased publicity and the
stimulus of a vigorous and instructive scrutiny.” (Zxtracts from
Lord Curson's speeck in 15’92, 2- 232 of this book.)

Tﬁ? ‘second change introduced by the Act was the concession of
the right of asking questions. It was desirable, in the interests 8f the
Government which was then without any means of making known its
policy or of answering criticisms or animadversions or of silencing
calumny.

Both the above rights of financial discussion and interpellation
were, bowever, subject 1o conditions and restrictions prescribed Jn
rules made by the Imperial or Provincial Governments.

Thirdly, the Act of 1892 authorised an increase in the size of
the Legislative Councils and changes in the method of nomination.
The numbers of members to be uominated for legislative purposes
were now fixed at 10 to 16 for the Governor-Genewl’s Council,

20 for Madras and Bombay, not more than 2o for Bengal, and not

more than 15 for the United Provinces, the minimum proportion of

non-officials being left as before. At the same time powers, by the

exercise of which important advances were made. were confétred bv
c
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a sub-section authorising the Governor-General in Counci, with the
approval of the Secretary of State in Council, to make “regulations as
to the conditions under which such nominationd, or any of them,
shall be made by the Governor-General, Governors, and Lieutenant-
Governors respectively.” By regulations subsequently made the
principle of election was tentatively introduced, and the propostion of
non-officials was increased beyond th& minimum laid down by the
Act of 1861. The Governor-General’s Legislative Council, for
example, had to include 10 non-officials, of Whom five were nomi-
nated on the recommendation of the Calcutta Chamber ot Commerce
and the non-official members of the Legistative Councils of Madras,
Bombay, Bengal, and the United Provinces. In Bombay 8 out of 11
non-officials were nominated on the recommendation of various
bodies and associations, including the Corporation, the University,
groups of municiﬁal corporations, groups of local district boards,
classes of large land-holders and associations of merchants, maoufuc-
turers, or tradesmen. Similar provisions were made in regard to the
Legislative Councils in Madras, Bengal, and the United Provinces.
The key to the policy underlying these reforms of 1892 is “therclore
rightly stated by Lord Lansdowne in the fo:lowing words—

“We hope, however, that we have succeeded in giving to our proposal
a forth sufficiently definite to secure a satisfactory advance in the
representation of the people in our Legislative Councils, and to give
effect to the principle of selection as far as possible on the advice of such

sections of the community as are likely to be capable of assisting us in
that manuner.”

The Act of 1892, in short, was a most cautious but deliberate
at'fempt at introducing the eleclive element into the government of
India. As Mr. GLADSTONE pointed out—“While the language of
the Bill cannot be said to embody the elective principle, it is very
peculiar language, unless it is intended to pave the way for the adop-
tiod of that pringiple.” As a matter of fact the working of this Act
did pave the way for the adoption of that principle in the epoch-
making scheme of political reforms associated with the names of
Viscount MorLEY and the late EarL or Minto. “The Bill of
1892,"yaid Lorp MoRLEY in the course of his speech on the second
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ceading of the Indian Councils Bill, “admittedly contained' the elec-
tive principle, and now this Bill extends that principle.”

King-Emperor Edward VII's Proclamation, 1908.—But
before going into the details of the Minto-MorLEY Reforms we
should advert to an intermediate event of surpassing importance, 27z.,
the Proclamation of King-Emperor EDwARD VII to the Princes and
Peoples of India on the occafion of the fiftieth anniversary of the
transfer of the G®ernment of India to the Crown. It was read by
His Excellency the Vice.roy (the late EARL oF MiNTO) in Durbar at
Jodhpur on the 2nd November, rgo8. We may be permitted to
quote here some of the notable sentences in this historic Proclama-
tion—

“Half a century is but a brief span in your long annals, yet this half
century that ends to-day will stand amid the floods of your historic ages,
a far-shining land-mark. The proclamation of the direct supremacy of
the Crown sealed the unity of Indian Government and opened a new era.
The journey was arduous, and the advance may have sometimes seemed
slow ; but the incorporation of many strangely diversified communities,
and of some'three hundred millions of the human race, under British
guidance and control has proceeded steadfastly and without pause. We
survey our labours of the past half century with clear gaze and good con-
science.”

“Steps are being continuously taken towards obliterating distinctlons
of race as the test for access to posts of public authority and power. Iu
this path I confidently expect and intend the progress henceforward to
be steadfast and sure, as education spreads, experience ripens and the
lessons of responsibility are well learned by the keen intelligence and apt
capabilities of India."”

“From the first, the principle of representative institutions began to~
be gradually Introduced, and the time has come when, in the judgmerdt
of my Viceroy and Governor-General and others of my counsellors, that
principle may be prudently extended. Important classes among you,
representing ideas that have been fostered and encouraged by Britiih
rule, claim equality of citizenship, and a greater share io® legislation and
Government. The politic satisfaction of such a claim will strengthen,
not impair, existing authority and power. Administration will be all.
the more efficient, if the officers who conduct it have greater opportunitiess
of regular contact with those whom it affects, and with those who |n|’£ence



xkgvi INDIAN CONSTITUTIONAL DOCUMENTS.

and reflect common opifiion about it. I will not speak of the measures
that are now being diligently framed for these objects. They will speedily
be made known to you, and will, 1 am very coafident, mark a notable
stage in the beneficent progress of your affairs.”

The Constitutional Reforms of 1909—The measures of re-
form foreshadowed in this Royal Proclamation were initiated by
Lorp MINTo as early as 1go6. Thedull history ¢f these: Constitutional
Reforms will be found in pp. 245-385 of this boak. We shall at-
tempt to give here a bare vutline of this histn;ry, believing, as we do,
that no readers of this book will fail to read these classic discussions
which culminated in the epoch-making reforms of 1909.

In a Minute reviewing the political situation in India, LoRD
MiNTo in 1906 pointed out how the growth of education, encouraged
by British rule, had led to the rise of important classes aspiring to
take a larger part in shaping the policy of the Government. A
Committee of the Governor-General’'s Council was appointed to
consider the group of questions arising out of these novel conditions.
The subject of the constitution and functions of the legislative
councils was publicly re-opened by the announcement of tha
Governor-General, in a speech addressed to the Legislative Council
on the 27th March, 1907, that with the object of satisfying the consti-
tuticnal requirements of the Indian Empire the Government of India
had, of their own initiative, taken into coosideration the question
of giving the people of India wider opportunities of expressing their
views on administrative matters. Later in the same year they issued,
with the approval of the Secretary of State, a Circular to all Local
Governments and Administrations, inviting their opinions on a number
‘of proposals that they put forward, “subject to this essential condition
that the executive authority of the Government is mamntained in
undiminished 'strength,” in the belief that they represented “a
considerable advance in the direction of bringing all classes of the
pfople into closer relations with the Government and its officers,
and of increasing their opportunities of making known their feclings
and wishes, in respect of administrative and legislative questions”,
The proposals were exhaustively discussed by the Government of
Indiabin their despatch to the Secretary of State, dated the ist of
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October, 1908. The Secretary of State (ViscoUNT MorLey of
of Blackburn), infgprmed the Government of India of his
decision in his famous despatch of the 27th of November, 1908
(See pp. 310-326 of this baok) : and early in the next year he introduced
the Indian Councils Bill in the House of Lords. In the course of the
debates on this Bill Lorp MorLEY announced his intention to
appoint an Indian—"one of the King’s equal subjects”—to a post
on the Govemot’Gener@[’s (Executive} Gouncil. The subject was
outside the scope of the Bill, because, as was explained, the power
of making these appointments is free from any restriction as to race,
creed, or place of birth. As Lorp MorLEY emphatically pointed
out—*“It is quite true, and the House should not forget that it is
quite true, that this question is in no way whatever touched by the
Bill. If this Bill were rejected by Parliament it would be a great
and grievous disaster to peace and contentment in India, but it
would not prevent the Secretary of State the next morning from
advising His Majesty to appoint an Indian Member. The members
of the Viceroy’s Executive Council are appointed by the Crown”.
T.orp MorLEY did not hesitate to give effect to his liberal intention,
and bhe forthwith appointed MR. (now Sir) S. P. SiNHa, in March
1909, to the post of Law Member of the Governor-General's
Council. This appointment carried a step further the pulicy ado.pted
in 1907, when two Indians were given seats in the Secretary of
State’s Council. In pursuance of the sarme policy an Indian bas
been placed on each of the Executive Councils for Madras, Bombay,
Bengal, and Bibar and Orissa. This statesmanlike action on the part
of Lorp MorLEY bas nobly vindicated the gracious intentions af
QueEN VIcTORIA contained in the foilowing lines of Her Majesty's
Proclamation of 1858—“And it is Our further Will that, so far as may
be, Our subjects, of whatever Race or Creed, be freely and impartially
admitted to offices in Our Service, the duties of which they maygbe
qualified, by their education, ability, and integrity, duTy to discharge.”

The Indian Councils Bill was finally passed into law on May a5,
1909 ; the Act was brought into operation on the 15th November,
1909, and the new Legislative Councils met early ia 1910, The
Act itself was couched in wide and general terms, and Teft all
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details and some important questions of principle tc be determined
by regulations and rules made by the authoritigs here.

The effect of the main alterations made in the law, su far as
the legislative councils are concerned, may be stated quite briefly.
In the first place, it was laid down that the membeis appointed for
legislative purposes, instead of beipg all nominated, “shall include
members so nominated and also wembers elected in accordance
with regulations made under this Act”; i!ecnndfy, the maximum
numbers of such members on the various councils were raised,
being at least doubled, and in most cases more than doubled ;
thirdly, the section of the Act of 1892, under which provision might
be made for the discussion of the financial statement and the asking
of questions, was repealed and replaced by the following :—

“Notwithstanding anything in the Indian Councils Act, 1861, the
Governor-General in Council, the Governors in Council of Fort St. Gecrge
and Bombay respectively, and the Lieutenant-Governor or Lieutenant-
Governor in Council of every province, shall make rules authorising at
any meeting of their respective legislative councils the disc'ussion of the
annual financial statement of the Governor-General in Council or nf
their respective local Governments, as the case may be, and of any
matter of general public interest, and the asking of questions, under such
cnngitions and restrictions as may be prescribed in the rules applicable
to the several councils.”

The actual numbers of members to be nominated and elected
(within the maximum limits laid down), the numbers required to form
a quorum, the term of office, the conditions under which and
manner in which members should be nominated and elected, and
«he qualifications for membership, were left to be determined by
regulations to be made by the Governor-General in Council subject
to the approval of the Secretary of State in Council. Regulations
were Jaid down accordingly for each legislative council separately.
These Regulations have since then been revised from time to
time, and on]y%. brief account of their effect and purport can be
given here. For details reference must be made to the Regulations
themselves. (Se¢ pp. 348-716 of this book.)

T regulitions and rules as to elections and nominations were
framed for each province with reference to local conditions, with
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the object of obtaining, as far as possible, & fair representation of
the different classes and interests in the province.

The elected porfion of the Governor-General’s Council consists
of members elected by the non-official members of the provincial
councils, by the landholders and by the Mahomedan Communities,
in the various provinces, and representatives of the Bengal and
Bombay Chambers of Commerce. In the provincial councils seats
are provided ir® mos{ cases for elected representatives of the land-
holders, municipalitiés and district bohrds, the Mahomedan com-
munity, the Chambers of Commerce, and the Universities. The few
remaining seats are allotted with a view to the due representation
of special local interests : thus representatives are elected (one in
each case) by the Corporations of Calcutta, Madras, and Bombay,
by the planting community in Madras, by the Indian commercial
community, by the mill-owners in Bombay, and by the tea interest
in Assam. The procedure as to elections is very varied and in
many cases very complicated. Some of the main points only can
be nOliC?d.

Some general provisions are common to all the provinces.
Females, minors, and persons of unsound mind may not vote, neither
are they eligible for election. Persons coming under certain other
heads (including Government officers) are also declared ingligible
for election. Members must, before taking their seats, make an
oath or affirmation of allegiance to the Crown. The term of office
is ordinarily three years. Corrupt practices render an election invalid.

Subject to these general provisions, the positive qualifications
for electors and candidates and the methods of election, are laid
down in the detailed rules for the various electorates. They vhry
considerably from province to province, even in the case of similar
electorates. The retention of & number of non-official seats filled
by nomination in each council makes it possible to provide for the
representation of minor interests and smaller classes as the parthular
needs of the moment and the claims of each community may from
time to time require.

The Act and regulations of 19og made no gjteration in ¢be
legislative functions and powers of the Councils. THese are
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still regulated mainly by the Act of 1861, which included pro-
visions precluding the Indian legislatures from making laws
affecting the provisions of Acts of Parliament (save in the case
of the Imperial Council, which may, generally speaking, repeal
or amend such Acts passed prior to 1860), and specifying, for
the Governor-General's Council and the prowincial councils
respectively, various heads under whi€h legislation cannot be under-
taken without the previous consent of the Governor-General. In the
case of the Governor-Generdl's Council, this consent must be obtain-
ed before any Bill is brought forward which affects religion, the
public debt or revenues, the army or navy, or foreign relations ;in
the case of the provincial councils, the same restriction applies also
to Bills affecting the currency, the transmission of postal or tele-
graphic messages, the Indian Penal Code, patents or copyright. The
powers of the local legislatures are strictly territorial, but beyond th:s
no precise line of demarcation is drawn between their legisiative
spheres and those of the Governor-General’s Council. Generally
speaking, the Governor-General’s Council legislates only in cases
where uniformity throughout British India is desirable, or in matters
beyond the competency of the local legislatures, or for provinces
which have no local legislatures of their own.

The changes made in regard to the discussion of the year's
finance are, briefly, that the discussion extends over several days
instead of one or two, that it takes place before. instead of after, the
budget- is finally settled, and that members have the right to propose
resolutions and to divide the Council upon them. As indicating the
nature of the new rules, a brief summary of the rules laid down for
th® Governor-General’s Council may be given. The first stage is the
pratsenw.tion of the “Financial Statement” (i, the preliminary
financial estimates for the next year), witb an explanatory memo-
randum. Its further consideration is postponed for some days in order
that” members may have an opportunity of making themselves
acquainted with its contents. Then on an appointed day there is
Jirst of all a general discussion of the financial statement. Members
ara at liberty tolpﬂ'er any observations on the statement as a whole
or on aNy question of principle involved therein.
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After this general discussion has terminated the second stage of
discussion takes place on a subsequent day after the finance member
has made any expls.n'ations he thinks necessary. On this day any
member may move any resolution entered in his name in the list of
business relating to any alteration in taxation, new loan or additional
grant to local governments proposed or mentioned in the financial
statement or in the explanatoly memorandum, and a discussion
takes place on the resolution so moved.

The ¢hird stage of discussion begins after these resolutions have
been disposed of. The member of council in charge of a depart-
ment explains the head or heads of the financial statement relating
to his department, and resolutions may then be moved and
discussed.

The Budget as finally settled must he presented to the Council
on or before March 24, by the Finance Member, who then describes
any changes made in the figures of the Financial statement, and
explains why any resolutions passed by the Council have not
been accepted.

Similarly, rules are laid down for the discussion of matters of
general public interest (excluding, as before, foreign relations, and
relations with native states, and matters under adjudication by courts
of law), on resolutions moved by members. As in the case cf the
financial statement, a resclution must bein the form of a specific
recommendation addressed to the Governor-General in Council, and,
if carried, has effect only as such.

A time limit of 15 minutes is laid down, as a general rule, for
speeches, and provision is made for the handing in of printed speeches,
which may be takep as read. In the new rules for the asking of
questions, an important change is that a member who has asked 2
question is allowed to put “'a supplementary question for the purpose
of further elucidating any matter of fact regarding which & request for
information has been made in his original question.¥

The rules as to discussions and resolutions in the various pro-
vincial councils differ little in essentials from those of the Governor-
General's Council. One distinguishing feature, however, is ,hat oo}
the case of the local financial statements the first stage is an”exami-
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pation by a committee of the Council consisting of not more than
1z members, six nominated by the head of the Government and six
elected by the non-official members.

A passage from the Government of India’s Resolution of the
15th November, 1909, may be quoted as summarising the total
effect of the changes then made in the constitution and functions of
the legislative councils :— '

“The constitutional changes that have been effectedfare of no small
magnitude. The councils hive been greatly ehiarged ; the maximum
strength was 126 ; it is now 370. All classes and interests of major
importance will in future have their own representarives. In the place of
39 elected members, there will now be 135 ; and while the electorates of
the old councils had only the right to recommend the candidate of their
choice for appointment by the head of the Government, an elected mem-
ber of the new councils will sit as of right, and will need no official
confirmation. Under the Regulations of 1892 officials were every-
where in a majority ; the Regulations just issued establish a non-official
majority in every provincial council. Nor has reform been confined to
the constitution of the councils ; their functions also have been greatly
enlarged. A member can now demand that the formal answer to a
question shall be supplemented by further information. Discussion will
no longer be confined to legislative business and a discursive and in-
effectnal debate on the budget, but will be allowed in respect of all
matters of general public interest. Members will in future take a real
and active part in shaping the financial proposals for the year ; and as
regards not only financial matters but all questions of administration they
will have liberal opportunities of criticism and discussion and of initiating
advice and suggestions in the form of definite resolutions. The Governor-
General in Council feels that these momentous changes constitutea
generous fulfilment of the gracious intention, foreshadowed in the King-
Et‘nperor‘s message, to entrust to the leaders of the Indian peoples
a greater share in legislation and government, and he looks forward with
confidence to these extensive poweis being loyally and wisely used by
thein, in association with the holders of executive authority, to promote
the prosperity ana contentinent of all classes of the inhabitants of this
great country.”

The Imperial Coronation Durbar of 1911.—Even before a
fear’ ‘;ial cowmid be given to the scheme of reforms thus ushered in,
King-Emperor Epwarp VII—‘“the first Emperor of all India”—
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passed away; and the voice of lamentation in india was heard
through all the wgorld. His son and successor—H. I. M. Kinc-
EmPEROR GEORGE V.—opur present King and Emperor—ascended
the throne ; and almost his first public act after ascending the
throne was to send a message to his subjects in the East. “QUEEN
VicToria, of revered memg'ry,” be said, “addressed her Indian
subjects and the heads of Feudatory states when she assumed the
direct govern'ment 4n 1858, and her august son, my father, of
honoured and beloved name, commemorated the same most notable
event in his Address to you some fifty years later. These are the
charters cf the noble and benignant spirit of Imperial rule, and by
that spirit in all my time to come I will faithfully abide.” His
Majesty concluded by saying—*“1I count upon your ready response to
the earnest sympathy with the well-being of India that must ever be
the inspiration of my rule.”

“His Majesty had formed a new ideal of his high office and
recognised most clearly that the Crown was the one and only power
by which the scattered elements not of India only, but of his other
vast dominions, could be welded into a single living whole for the
benefit of all, and he came first of all to India in pursuance of this
great design, with the fullest confidence not only that the p::.ople of
England would, for the sake of their Indian fellow-subjects, readily
make the sacrifice involved in his absence, but that the millions of
India would not fail to respond, and would regard his visit as the
strongest possible proof of British good-will. In his own words, he
wished not only ‘to strengthen the old ties but to create new ones,
and so, please God, secure a better understanding and a closer uaion
between the mother country and her Indian Empire, to break #own
prejudice, to dispel misapprehension, and to foster sympathy and
brotherhood.’ ”*

His Imperial Majesty’s gracious intention o visit Indip was
announced by Lorp HARDINGE on his arrival in Bombay on the
18th November, 19ro; it was referred to in the Speech from the
Throne at the opening of Parliament on the 6th February, 1911,

The Hﬁrorim‘ﬁ«ard of the Imperial Visit to India, p. 14.



xliv ' INDIAN CONSTITUTIONAL DOCUMENTS.

A Proclamation, issued ‘in England and in India simultaneously on
the 23rd March, 1911, declared—*“Now we, Ry this our Royal
Proclamation, declare our Royal intention to hold at Delhi on the
twelfth day of December, one thousand nine hundred and eleven,
an Imperial Darbar for the purpose of making known the said
Solemnity of our Coronation.” ) )

Their Imperial Majesties the Kilﬁg-Emperor and the Queen-
Empress set out from London, for their journey o India on the 11th
of November 1911 and reached Bombay on the 2nd of December;
and the Imperial Coronation Durbar was held on the 12th of the
same month. At this great Durbar three announcements were made.
The first was made by the King-Emperor himself and expressed
his feelings of satisfaction and pleasure :—*“It is a sincer:
pleasure and gratification to myself and the Queen-Empress to
behold this vast assemblage and in it my Governors and ttusty
officials, my great Princes, the representatives of the Peoples, and
deputations from the Military forces of my Indian Dominions.”
The second announcement was made by the Governor-General, on
behalf of the King-Emperor, and declared and notified “the grants,
concessions, reliefs, and benefactions which His Imperial Majesty
bas been graciously pleased to bestow upon this glorious and memor-
able occasion.” The third was made by the King-Emperor himself
and announced, in memorabie words, ‘the transfer of the seat of
the Government of India from Calcutta to the ancient Capital of
Delhi, and simultaneously, and as a consequence of that transfer, the
creation at as early a date as possible of a Governorship for the
Presidency of Bengal, of a new Lieutenant-Governorship in Council
adm{nistering the areas of Behar, Chota Nagpur and Orissa, and a
Chief Commissionership of Assam.” The correspondence leading
to these announcements is fully reprinted on pp. 449-473 of this
book, and its contents are too well-known to need any summarising
here. '

The solemn ceremony at Delbi was witnessed by officials, civil
and military, great Feudatories, and representatives of the people,
and its ¢eep political and constitutional significance was understood
by all. “Never before had an English King received his Imperial
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crown in India ; indeed, never before hadya British overeign set
foot on Indian soil.”* * The visit was really an emphatic announce-
ment that India is &n equal and integral part of the British Empire.”t
It was the perfect and practical fulfilment of the noble words of the
great and good Queen—*We hold ourselves bound to the Natives
of Our Indian Territories by the same obligations of duty which
bind Us to all QOur other subjects, and these obligations, by the
blessing of Alrighty God, We shall faithfully and conscientiously
fulfil.”

“The event was one of tremendous importance in the history
of the Empire. Political aspirations were lifted to a higher plane,
patriotism was broadened and intensified, a new pride arose in the
heritage of the Empire, and with it a stronger feeling of mutual
respect and better social relationship between the natives of India,
and the natives of England, to all of whom the King was common,
irrespective of religion, race or colour.”}

*“ Its beneficial results were, and still are, so patent to all that
there is no need to pursue the theme further. The work begun by
Queen VicToria, and continued by Kinc Epwarp, bas now been
cumpleted by Kinc GEORGE, and it will never have to be done again
in quite the same sense ; but human memories are short, and India
will ever hope for a renewal of its impressions and a closer yssocia-
tion with the Royal House. Kinc GEorGE and QUEEN MARY have
forged the final link of gold, and India is now assured, without a
shbadow of doubt, of its part in the great Imperial commonwealth and
of the inherent sympathy and high intentions of the rule which
Their Majesties personify. It knows without doubt that it is no
longer a mere subordinate and conquered land, but that it is botind
by ties of the closest affection and heartfelt allegiance to a monarch
who, amid all the multifarious interests and absorbing activities of
his great position, has ever watched its welfare with the deepest
interest and sought to give it an equal place in the,dominions ¥ the
Empire ; a Sovereign, too, who lives for unity, in the certain know-

* Hbert: The Coronation Durbar and its consequences, p. 455-
t The Historical Record of the Imperial Visit te India, p. |8,
T The Historical Record of the Imperial Visit to India, p. 17.
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ledge that the brotherhqod of his world-wide dowminion can only be
for the benefit of its members and for the blessing and advantage
of untold millions of the humaa race.”*

Recent Statutes, 1911-1916.—Before concluding this histori-
cal summary we ought to notice a few important statutes. In 1911
was passed the Indian High Courts Act (1 & z Geo., V. c. 18) which
(1) raised the maximum number of judges of a High Court of
Judicature in India to twenty; (2) gave power to FMs Majesty to
establish new High Courts within His Majesty’z dominions in India,
whether or not included within the limits of the local jurisdiction
of another High Court, and to make consequential changes altering
the jurisdiction of that other High Court; and, (3) empowered the
Governor-General in Council to appoint temporary additional judges
of any High Court for a term not exceeding two years. In exercise
of the powers given by this Act a new High Court has already been
established at Patna for the new Province of Behar and Orissa and
the number of Judges of the Calcutta High Court was for a time
raised to the maximum.

In the very next year (1912) the Secretary of State for India
introduced in the House of Lords an important Bill—the Govern-
ment of India Bill—*to make such amendments in the law relating
to the Government of India as are consequential on the appointment
of a separate Governor of Fort William in Bengal, and other admi-
nistrative changes in the local government of India” The Bill was
passed into law on the 25th June, 1912. The main provisions of
the Act are—(1) that the Governor of Bengal should have all the
rigbts, duties and functions which the Governors of Madras and
Bombay possess; (2) that an Executive Council should be created
along with the new Lieutenant-Governorship of Behar snd Orissa;
and (3) that the Governor-General should be empowered to constitute
Legislative Councils for territories under a Chief Commissioner.
The scope of this important Act is fully explained by Lorp Crewk
in his speech on the second reading of the Government of India
Bill. (See gp..286-700). This is the last of the long series of import-

PR S S A -
* The Wistorical Record of the Imperial Visit to India, pp. 19-20.
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ant statutes which bave moulded the Indisn Constitution into its
present shape : all the statutes have, however, now been consolidated
into one single all-enibracing measure—the Government of India
(Consolidation) Act of 1915.

A year’s wotking of the Consolidation Statute revealed defects
and deficiencies which necessitated the enactment of the Government
of India (Amendment) Act of mgi6. We should like to draw
special attention 1o the clauses in the Amending Act epabling (a)
appointments to be made to civil posts anfi military commissions of
rulers and subjects of Native States and adjacent territories like
Nepal () selected subjects of these States to compete in the Indian
Civil Service Examinations, and (¢) the rulers and subjects to be
nominated for the Legislative Councils. All these are significant
developments of British policy towards the Native States of
India.

Representation of India in the Imperial War Conference
and Imperial War Cabinet, 1917-1918.—An event of great consti-
tutional significance happened in December, 1916, when His Majes-
ty’'s Government invited the Secretary of State for India to represent
India at the Imperial War Conference of 1917 and the Secretary of
State appointed, in consultation with the Government of India, three
Indian gentlemen, to assist him at the Conference. The prepious
history of the Imperial Conference is fully set out in Lord Hardinge’s
Speech in the Indian Legislative Council on the zznd September,
1915 (pp. 608-612). It will be seen that the Conference'is of
Great Britain, the Dominions and India. Each Dominion is re-
presented by its Pritne Minister, and has but one voice in the con.
ference, but the Prime Ministers are permitted to bring with them
such other Ministers as they may desire and may invite these
Ministers to speak on behalf of the Dominions on any particular
question. It is obvious that in the case of India, so long as the
Secretary of State is directly responsible to Parliameut for the poilcy
of the Indian Governmen:, the Secretary of State must be the head
of the Indian delegation, and the policy propounded by India must
be the policy of the Secretary of State in Council : that being the
position in 1916, the Secretary of State’s colleagues fronf India
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sPoke, with his permypsion, whengver possible, on bebalf of Indin.
10 referring to the enormous importancd of this step Lord Chelmsford
*sid ;—*India has been admitted to-day for thé first time to a piace
of honour at the Council Table of the Empire. It marks a point
in the history of India, which, though it may not be seen in its
true perspective to-day will, I have no hesitation in saying, be the
beginning of & new chapter in Ind®’s history under the Imperial
ﬂﬂg."

Subsequently the Overseas representatives, assembled in Confer-
ence, agreed to the Prime Minister’s motion * that meetings of an
Imperial Cabinet should be held annuvally, or at any intermediate
time when matters of urgent imperial concern require to be settled,
and that the Imperial Cabinet should consist of the Prime Minister
of the United Kingdom, and such of his colleagues as deal apecia

. with imperial affairs, of the Prime Minister of each of the Dominiont,
or some specially accredited alternate possessed of equal authority,
and of a representative of Indsa to be appointed by the Government
of India.” In accordance with this resolution India was represented
at this year's Conference by the Secretary of State for India, the
Hon. Sir S. P. Sinha (representing the Indian people), and H. H. the
Maharaja of Patiala (representing the Indian States), In the words
of kord Chelmsford “the staius of India in the Empire is thus
fully recognized and an advance has been made such indeed as
might bave been hoped for, but was scarcely to be expected a year

uo'”.

. The Proposals for Indian Constitutional Beforms, 1918.—
©n August 20, 1917, the Secretary of State for India made an epoch
making announcement in which he declared that “the policy of
‘His Majesty’s Government, with which the Government of India are
in complete accord, is that of the increasing assocition of Indians
in every branch of the administration and the gradual development
of ielf-goveming‘institutions with a view to the progressive realization
of responsible Government in India as an integral part of the British
Empire.” This js perbaps the most momentous utterance ever
made,in Indiajs chequered history, for it pledges the British Govern-
ment in the clearest terms to the adoption of & new policy towards
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three hundred millions of people. The eventual outcome of the
adoption of that policy is thus described by the august authors of the
Reform Proposals—‘SQur conception of the eventual future of India
is a sisterhood of States, self-governing in all matters of purely
local or provincial interest, in some cascs corresponding to existing
Provinces, in others perhaps modified in area according to the
character and economic interests of their people. Over this con-
geries of States, would preside a Central Government, increasingly
representative of and responsible to the people of all of them, dealing
with matters, both internal and external, of common interest to the
whole of India ; acting as arbiter in inter-state relations, and repre-
senting the interests of all India on equal terms with the self-
governing units of the British Empire.” In this picture of the future
of political India the Rt. Hon. Mr. Montagu and H. E. Lord
Chelmsford have but added the finishing touches to the rough outlines
of Lord Hardinge contained in the following extract from his Durbar
Despatch of 19r1—“The only possible solution of the difficulty
would appear to be gradually to give the Provinces a larger measure
of self-government, until at last India would consist of a number
of administrations, autonomous in all provincial affairs, with the
Government of India above them all, and possessing power to inter-
fere in cases of misgovernment, but ordinarily restricting ’their
function to matters of Imperial concern.”

The constructive proposals for constitutional reforms which are
contained in pp. 117 to 198 of the Keportare reprinted in pp. 477-566.
of this book ; the summary of recommendations is to be found in
an Appendix at the end. The recommendations may be classed
under two heads—{a) those which are but developments of existing
constitutional law and usage, and (#) those which constitute consti-
tutional innovations. The latter far outnumber the former.

We must remember that these recommendations contemplate
*transitional arrangements,” * Hybrid executives, l’imited respoRsi-
bility, assemblies partly elected and partly nominated, divisions of
functions, reservations general or particular, are devices that can
have no permanent abicing place. They bear on their faces theif
transitional character ; and they can be worked only,” if it is learly

D
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recognized that that is their justification and their purpose.” Bear-
ing all this in mind, no éducated Indian ought to have any hesitation
in according his cordial support to the genera! plan of the
suggested reforms, though he may take exception to some of the
detailed recommendations. All reasonable men would welcome the
Report as a sincere and genuine attempt to liberalise the Indian
constitution with a view to the eventual realization of the goal of
Responsible Government. As a state document of higtoric importance
it is more important and more weighty than Lord Durham’s Report
of 1839, for the problems which faced the Rt. Hon. Mr, Montagu
and H. E. Lord Chelmsford were far more compiicated and involved
greater issues than those which Lord Durham was called upon
to solve.

The Position of the Native States : their relation to the
Indian Polity :—All the Indian Native States are guaranteed pro-
tection by the Crown: as the price for this protection and for the
rights which they derive therefrom, they have certain obligations
to the British Government. These duties are liable to be reinforced
by the exercise of the royal prerogative, by the action of Parlia-
ment within the limits which its solemn guarantees impose upon
itself, by the law of natural justice, by fresh agreements, and bz
usagg which is ever active to adapt the letter of engagements to their
spirit under altered circumstances. Under such circumstances an
exact balance of rights and obligations cannot be struck. Neverthe-
less, the main beads of the account are sufficiently distinct.

(1) The States have entrusted to the Paramount Power the duty
of providing for common defence, and of direcling their external
#:lations.

¢ (2) In time of war they must co-operate to the full extent of their
resources, and in time of peace they must grant o the Imperial
Army such assistance as it requircs, and must regulate the strength
ang equipment‘l of their own forces so as to avoid embarrassment
to their neighbours and danger to the peace of their own territories.

(3) They must enable the supreme Government to maintain its
cammumca.tmn between the military stations and posts occupied by
its fdces and to avoid dangerous interruptions or break of juris-
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dictional gauge in the Imperial system of R%ilways and " Telegraphs.

(4) Inasmuch as the Government of India acts for them in all
international and idterstatal arrangements, they must loyally carry
out the obligations incurred by thc Supreme Government to foreign
powers or other States on their behalf.

(s) The perpetuation of their governments is incompatible with
the dismemberment of their *States, inlernal disorder, or gross
misrule. Theye must, therefore, accept Imperial intervention to
Frevent or correct sfch abuses, The®laws of natural justice and
the principle of religious toleration must be observed.

(6) The right of self-preservation, with its incidental rights,
gives to the British Government.an indefinable right to protect
Imperial interests where they may be injured by the unfriendly
action of the King’s allies: and it suggests a possible right of
intervention in their internal affairs, as in the regulation of currency,
or commerce, Or in the establishment of postal unions. Each
case of interference must, however, be justified by real necessity.

(7) Claiming as they do the protection of the King-Emperor
the Indian Princes must seek the confirmation of the Viceroy to
their successions, must treat with respect the representatives of the
Imperial authonty, accept the guidance of the Supreme Government
during minorities, and generally prove their loyalty to the Crowa.

Such are the extensive duties of the protected princes : but there
are strict limitations upon the interference of the British Government.
Parliament and the Legislatures of India bhave on their part
recognised the fact that except in the case of British subjects or
servants, British legislative and judicial authority cannot extend
beyond the territorial limits of India under the King-Emperor. 'I;tlle
judicial or legislative functions with which the British Government is
invested 1n regard to the Native States must, therefore, be based
on a full recognition of the fact that they are exercised in a foreign
territory.

If International law deals only with npations or States whose
intercourse with one another is based upon the theory that they are
equal powers and have the right to [orm alliances and declare war, and
conclude peace, the Native States of India cannot claim aif Inter-
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national pofition. The above-mentioned restrictions placed upon
their independent action, and the obligations wh.ch babitually
govern their external relations, and even to' some extent their
exercise of internal sovereignty, must be held to have deprived them
of real international status. This view is confirmed alike by the
action and explicit declaration of the British Government and by the
opinions of eminent writers on Interfiational Law.

The actioa and declaration of the British Govenment as to its
relations with the Native Sfates will be evident on an examination of
the Manipur Case, (see p. 588) the importance of which lies in the
principles which were enunciated and approved by the highest
authority. These principles weres(1) the assertion of the right of the
Government of India to settle successions and to intervene in case of
rebellion against a chief ; (2) the doctrine—that resistance to Imperial
orders constitutes rebellion ; (3) the right of the Paramount
Power to inflict capital punishment on those who had put to death its
agents whilst discharging the lawful duty imposed vpon them. FEut
the most important principle—that of the repudiation by the Govern-
ment of India of the application of Internationallaw 1o the protected
States—was thus formulated in the Jndia Gazette of August 2:,
1891—“The principles of International Law have no bearing upon
the rtlations between the Government of India as representing the
Queen-Empress on the one hand, and the Native States under the
suzerainty of Her Majesty. The paramount supremacy of the
former presupposes and implies the subordination of the latter.”

The testimony of writers of acknowiedged authority is hardly
less emphatic. According to Twiss the States are * protected

ependent States.” Sir Edward Creasy in his First Platform of
International Law deals with the proposition “that titulai indepen-
dence is no sovereignty if coupled with actual subjection.” “Such”,
he observes, “is the condition of the Native Princes of India.
WE all see clearly in them and in their subjects not independent
political communities, which are sovereign States ir; the eye of
International Law, but mere subordinate members of the larger and
Paramount political society, the true sovereign State, the British
Empi}t.”
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Thus the relation of the Native Statesto the British Crown is
different from any rajation known to International Law. The Native
States are subject to the snzerainty of Great Britain, and are
debarred from all external relations. Lven in their relations with
the British Government they are declared not to be subject to the
ordinary rules of International Law. Nevertheless, for other purposes,
and within the domain of private international law, such States are
to be regarded as separate political societies, and as possessing an
independent civil, criminal and fiscal jurisdiction. ({izdi» Gurdyal
Stng vs. the Rajak of Faridkote. Pitt Cobbett, p. 227 ):

" BTnce The connexion between the British Government and
the Native States is not one based on International Law,
Prof. Westlake suggests that the connexion between the King’s
authorities in India and his protected allies or rulers of the
Native States is a constitutional tie. “The Native Princes who
acknowledge the Imperial Majesty of the United Kingdom have
no International existence ; to International Law a State is
sovereign which demeans itself as independent;” and if no
foreign relations are allowed it, Westlake will not allow it to be
called even semi-sovereign, for “a State is semi-sovereign to the

extent of the foreign relations which the degree of its pr%ctical
dependence allows it.” He goes on to argue thal, since the
British power alone represents to the outside world the unit, India,
the political relations possessing any degree of fixity which exist
between the component parts of the unit are constitutional. The
position of a Native State ‘‘appears to be that of a separate part of
the dominions of the King-Emperor, as New South Wales and
British India are other such separate parts.” The Governor-Gentral
in Council has been progressively receiving from Parliament power
to make laws “for all servants of the Company within the dominions
of the Princes and States in allisnce with the Company ;" “fgr all
British subjects of Her Majesty within the dominions of Princes and
States in alliance with Her Majesty, whether in the service of the
Government of India or otherwise” ; and “for native Indian suhjetits
of Her Majesty without and beyond British India.”* But whh this
there comes into_combination the fact that, as expressed in the
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preamble to the Indian Act XXI of 1879, “by treaty, capitulation,
agreement, grant, usage, sufferance, and other lawiul means, the
Governor-General of Zndia in Council’—this time nol representing
the special Government of British India, but as the executive organ
for exercising the Imperial supremacy—*‘has power and jurisdiction
within diverse places beyond the limits of British .ndia.” Thus
reviewing the intrusion of foreign‘ jurisdiction into the States,
Westlake argues that their position has been limner&phbly shifted
from an Interpational to an Impenal basis. The recent trend of
events appears to confirm Professor Westlake's contention.  Accord-
ing to the Government of India (Amendment) Act of 1916 rulers and
subjects of the Native States can be appointed to Civil posts and
military commissions and nominated for the Legislative Councils,
A Native Prince was invited to be preseni at the Imperial Conferences
of 1917 and 1918. The Montagu-Chelmsford Reform Scleme
contains proposals for the formation of a Council of Princes tc bz
presided over by the Viceroy and for the joint deliberation and
discussion between the Council of Princes and the Council of
States. After all, both the Native States and the Dritish Government
are striving for the same end, ziz. the progressive welfare of the
people : the interests are so common, the points of contactare
S0 matny that it is inevitable that in the prccess of time the Native
States should abandon their isolated, atomic existence and become
joint partners in the great Imperial Commonwealth of Nations.

III. THE DEVELOPMENT OF THE SYSTEM OF PROVINCIAL
FINANCIAL SETTLEMENTS.

The theory and early history of the settlements.—The
institution of Provincial Financial Settlements represents an attempt
to splve a problem which must always arise where there exists a Local
Government in complete or partial subordination to a Supreme
Central Authority. Certain classes of expenditure must obviously be
left to the subordinate authority, while other services can be satis-
fa‘éturilg- administrated by the Central Government alone. Both
these bodies require to be kept in funds. In India, where the great
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bulk of the revenues of the country is collected in, and credited to
the accounts of, the yarious Proviaces, the problem resolves itself into
the question how the Central Government can best be supplied with
resources to meet the charges of the services which it must of
necessity administer. The Provincial Settlements represent a method
of attaining this object which has been evolved by diverse and pro-
tracted experiments, the history'of which we now proceed to trace.

Originally, the finagcial affairs of the threc Presidencies were in
the main kept separate until 1833 when, by Act of Parliament (3 & 4
Will. 4, c. 85, ss. 39 & 59), the Governor-General was entrusted with
a general control over Madras and Bombay. By this statute it was
provided that *no Governor shall have the power of creating any
new office or granting any new salary, gratuity or allowance, without the
previvus sanction of the Governor-General”. All financial powers
were thus practically vested in the Central Government. This
continued up to 1871, as the Decentralisation Commission have
observed in para. 54 of their Report. There they say—*“Save in
respect to local cesses which were levied in some Provinces,
principally for roads, schools, and other items of local expenditure,
each Provinciul Government was absolutely dependent on sums
anpually assigned to it by the Central Government for the upkeep
of its administrative services.”

The system was thus a centralized system by which the revenues
of the whole of India, although received in the treasuries and sub-
treasuties of the various Provinces throughout India, were credited
to a single account viz. the account of the Central Government ; and
the Central Government took upon itself the entire distribution pf
the funds needed for the public service throughout India.

The evils of the system were manifest. In the words of Sir
Joun STRacHEY*—“the Supreme Government controlied the small-
est details of every branch of the expenditure ; its authority was
required for the employment of every person Paid with public
money, however small his salary, and its sanction was necessary for
the grant of funds even for purely local works of improvement, for
every local road, for every building, howevcr insignificant”,

e T/u Fmanres and Public Vorks of !na’ra, p 131,
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Under such a system.the Previncial Governments had little liberty,
and but few motives for economy, in their .expenditure. While
intended to effect economy, the system resulted in extravagance, for
each Provincial Government was tempted to make unlimited demands,
because there was almost no limit to their légitimate wants. *“The
Local Governments had no means of knowing the measure by which
their annual demands upon the Government of India cught to be
regulated. They had a purse to draw upon pf unlimited, because
unknown, depth., They saw on every side the necessity for improve-
ments, and their constant and justifiable desire was to obtain for
their own Province and people as large a share as they could per-
suade the Government of India to give them out of the general
revenues of the empire. They found by experience that the
less economy they practised, and the more importunate their
demands, the more likely they were to persuade the Government of
India of the urgency of their requirements.” As MaJoR-GENERAL
StracHEy has remarked—*“The distribution of the public income
degenerates mto something like a scramble in which the most
violent has the advantage, with very little attention to reason Asz
local economy leads to no local advantage, the stimulus to aveid
waste is reduced to a minimum. So, as no local growth of the income
leads'to an increase of the local means of unprovement, the interest
in developing the public revenues is also brought down to the
lowest level.”

The unsatisfactory condition of the financial relations between
the Supreme and the Local Governments led to still more serious
evils. Constant differences of opinion about petty details of
exgenditure, and constant interference of the Government of India
in matters of trivial importance, brought with them, as a necessary
consequence, frequent conflicts with the Local Governments regard-
ing .questions of provincial administration of which they were the
best judges, and ‘of which the Government of India could know
little. The relations between the Supreme Government and the
Local Governments were altogether inharmonious, and every attempt
to maku financial control more strigent increased an antagonism the
mischief of which was felt throughout the public service.
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There was thus continual friction between the Government of
India and the Provingial Governments whose interests were made
antagonistic. So far back as 1860 a reform of the system in the
direction of provincialising finance was suggested by GENERAL
Dickens, then Secretary to the Government of India in the Depart-
ment of Public Works. Mg. Laing, the Finance Minister, drew
attention to the subject in the Budget statement for 1861-62, and
again in 1862- 65 In 1867, a definite scheme of Provincial Finance
was drawn up by GENgErAL. RICHARD STRACHEY for Mr. Massky,
the then Finance Minister; but nothing was actually accomplished
at that time.

Lord Mayo's Scheme of Provincial Financial Settle-
ments.—It was Lorp Mavo who practically inaugurated the scheme
of what is known as the *‘“Provincial Financial Settlement.” He
resolved to give the Local Governments the economical standard
which they required, to make over to them a certain income by
which they must regulate their local expenditure and to leave to
them, subject to certain general rules and conditions, the respon-
sibility of managing their own local affairs.

By a Resolution dated the 14th December, 1870, the following
heads of expenditure were transferred to the control of the Local
Governments with the revenue under the corresponding heads $nd a
fixed annual Imperial grant to meet them—7Jails, Registration, Police,
Education, Medical Services, Printing, Roads, Miscellaneous Public
Improvements and Civil Buildings. Out of the Imperial assignment
the Provincial Governments were required to pay 7 p. c. to the
Imperial Government as a relief to its finances. The deficit, if ang,
was to be met either by local taxation or by reduction of expendityre.
The following table will explain the nature of the financial arrange-
ments :—

Total Provincial Expenditure 5,667,008
Imperial Assignment 4,689,000
Receipts . 647,000
Assignment from Provincial to lmpena!—- 331,:(_:»:

5,667,000
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The only Provinces ip which local taxes were imposed in conse-
quence of Lokn Mavo's decentralization measures were Bombay,
Bengul and Oudh ; and the total amount which they were expected
to yield in the first year was £210,000.

These arrangements separating provincial from Imperial finances
came into operation from the commencement of the official year
1871-72. The views of Lorp Mavo were thus stated by himself in
the Legislative Council on t[ie 18th March, 1871. i

“Under these 8 heads, it is proposed to entrust the administration
under a few general conditions to the Provincial Governments, and a fixed
contribution will be made from Imperial revenues every year. « » = It1s
impossible to prophesy or say at present what can be done in the far
future ; but I should be misleading the Local Goveramentsif 1 were not to
say that it is our opinion that these suras are now fixed at an amount
which cannot be exceeded for at least a number of years. 1 think it desi-
rable that this should be perfectly understood, because, one of our objects is
the attainment of as great an amount of financial certainty as is possible,
We believe that, in justice to other public claims which are certan
hereafter to be made on Imperial revenune, in view of increased charges
for the payment of interest and other objects, we cannot, without recourse
to large additional Imperial taxation, increase this sum, as now fixed, to
any very considerable amount. We know that, if 1t is necessary, the
sums which have been hitherto allotted for this nurpose can be increased by
local taxation in a manner much less burdensome and much less offensive
to the people than they could be by Impernial taxation. If it is necessary
or desirable 10 spend more money, that money must come from some
other source. It is possible that the wants of the Local Governments may
increase, and 1 daresay they will ; but if they do, we believe, after most
niature consideration, that these wants can better be sopplied within the
limrts of the Provinces themselves, than they can be by adding to the
Imperial taxation and to the general burdens of the pegple. But, in
addition to the increased power of administration which 1t is proposed to
give to the Local Governments, an administrative change will take place
which I think they. will Le able to exercise with advantage. They will
have a large sum to devote to local objects ; the power of allot-
ment will be left absolutely to them, and they will be able to vary
their grants from roads, civil buildings, education, and other heads
from year to year, as they :may think most desirable. In some
Provinces it may be desirable in one year to spend a larger sum on roads,
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in others it may be desirable to fill up some shortcomings with regard to
education or other objects, The Local Governments will thus be able to
exercise that power of allotment with much greater satisfaction to them-
selves and to the public than they did under the old system, when they
had been obliged to consult the Supreme Government, not only as to the
allotments that were made in the beginning of the year, but also with regard
to any appropriations that were thqught desirable within the year, provided
that those appropriations exceeded a certainamount. * # +. 1 have heardit
stated that, by the propggals which we make, there may arise a separation
of interests between the Supreme and Local Governments. | failto perceive
any strength whatever in this assertion. [ believe that, so far from there
beiny a separation of interests, the increased feeling of responsibility and
tne feehng of canfidence which is reposed in them will unite and bind
together the Supreme and Local Governments to a greater extent than
before. » = %, I believe that we shall see, in place of greater uncertainty,
greater certainty ; we shall see works and ohjects carried on with more
vigour, enthusiasm, and with less hesitation, when these works and these
objects are effected under the immediate responsibility of those who are
most interested in them.”

These were not the only results which Lorp Mavo anticipated
from the adoption of the scheme. He believed that it would have
a most important cffect in stimulating and developing local and
municipal institutions.  “Local interest,” so runs the famous Resolu-
tion, of the 14th December, 1870, “supervision, and care are eces-
sary to success in the management of funds devoted to educalion,
sanitation, medical charity and local public works. The ovperation
of this Resolution, in its full meaning and integrity, will afford oppor-
tunities for the development of self-government, for strengthening
municipal institutions, and for the association of Natives and Eurge
peans Lo a greater extent than heretofore in the administration 4of
affairs. The Governor-General in Council is aware of the difficul-
ties attending the practical adoption of these principles ; but they
are not insurmountable. Disappointments and partial failures pay
occur ; but the object in view being the instruction 8f many peoples
and races in a good system of administration, His Excellency in
Council 15 fully cor.vinced that the Local Governments and all their
subordinates will enlist the active assistance, or at all events the sym®
pathy, of the many classes which have hitherto taken little or no part
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in the work of social and material advancement” The Local
Governments generally accepted the arrangements with alacrity,
valuing higbly the large increase of power accorded to them.

Lord Lytton’s New Scheme of Provincial Financial Set-
tlements, 1877.—The weak point in Lorp Mavo's measures of
financial decentralisation was, accQrding to 8iR JOHN STRACHEY,
that “while they transferred to the Local Governmgnts the respon-
sibility for meeting charges ,which had an umdoubted tendency to
increase, the income of which the Local Governmen:s had to dis-
pose, although not quite a fixed amount, had little room for develop-
ment : the difficulty has perhaps not, bitherto, been generally felt to
a serious extent, because it has been met by economy and good
management : it must, however, be felt hereafter ; and, for 1his and
for still more important reasons, I have always maintained that the
system of Provincial Assignments established in 1871 ought to be
applied not only to expenditure but to income. What we have to
do is, not to give to the Local Governments fresh powers of taxation,
but, on the contrary, to do all that we can to render fresh taxation
unnecessary and to give to those governments direct inducements to
improve those sources of existing revenue which depend for theiwr
productiveness on good administration.”

o effect these objects SiR Joun STrRAacCHEY, the Finance Ministec
under Lorh LyrTON’s administration, introduced a new scheme
which extended provincial independence in the matter of expenditure
and also conferred upon the Provincial Governments for the first
time a large interest in the revenue receipts. Madras alone remained
uvader the system of 1871.

» The new scheme was elaborated by SIR JoHN STRACHKY in the
Financial Statement for 1877-78. He announced that the Govern-
ment intended to proceed further and to transfer to the Local Govern-
ments the financial responsibility for cther services, the cost of
which bad hitherto been met from the general revenues (fe. from
the Imperial assignments). The services so transferred were those
connected with Land Revenue, Excise, Stamps, General Administra-
tion, sStationery, Law and Justice,—all, n fact, except those for
which the Supreme Government, was prevented by some special
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reason from transferring the financial responsibility (such as Customs,
Salt, Opium, Railways etc).

The Local Govétnments did not receive for the performance
of these newly transferred services, as they had for the services
imposed on them by Lokp Mavo, merely a lump sum from lmperial
revenues. The opportunity was seized to make them responsible
for the efficient collection of revenue as well as for its economical
disbursement. The only source of revenue that had been transfer-
red to the management 8f the Local Goveraments by Lorp Mavo, was
the departmental receipts ftom the departments that they managed ;
for the rest of the money that they spent they depended on the
permanent grants assigned to them. “Thus, while a direct interest
had been given to them in distributing their resources well, and in
spending them economically, they had no such interest in the collec-
tion of the revenue ; and, meanwhile, the excise and stamp duties were
notoriously evaded, and the Government suffered, through careless
collection of revenue, 2 loss of which the amount was, of course,
upknown, but which was, in the opinion of the Finance Minister,
very large.”

The Government of India, therefore, determined to give to the
Local Governments, the servants of which had always had the duty
of collecting the revenue, an interest in seeing that that duty®was
well discharged, and that the revenue was collected in full. This
delermination it carried out by assigning to the Local Governments,
for the discbarge of the services newly imposed on them, not an in-
crease in their permanent grants, but a share in the revenue realised
under certain heads in their respective Provinces. To the Nortly;
Western Province (now the United Provinces) for example, they gs-
signed the revenues derived from excise, stamps, law and justice,
collections from certain estates, and some miscellaneous items, on
condition that the Supreme Government should take hulf of any
surplus that might be realised over the specified aount that these
sources were estimated to yield, and should bear half of any deficit.
The Local Governments, however, were not invested with any power
of imposing fresh taxation, of undertaking any new general sqrvice,
of abolishing or reducing tke pay and aliowances of any appointment
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with a salary of more than Rs. 250 a month, or of making any
change in the system of revenue management, or in the form or
procedure of the public accounts, without the*sanction of the Gov-
ernment of India. The principle underlying it all was that the Local
Government should not enforce economy at the expense of the
efficiency of the administration or increase expenditure which would
affect the uniformity of the system i& other paris of India.

The Local Governments were required to keep the Governor-
General in Council, in the® several departmdnts, fully informed of
their executive and financial proceedings. The position that the
Government of India intended to take up with regard to the details
of provinciul finance was expressed in the following words—

“The Governor-General mn Council will nat relinguish his general
powers of supervision and control in any department, but His Excellency
will, as far as possible, avoid interference with the details of the adminis-
tration of the transferred revenves and services, and any embarrassment
of the provincial finances.”

The general result of the reform of 1877 was to give to the
Provincial Governments a free Budget of about Rs. 16,000,000,
incloding local funds.

The following letter addressed to the Government of India ex-
presses the opinion of the Government of Bengal on the new system,
at a time when it had been recently introduced, ard when, therefore,
the difference betwzen its effects on administration and the effect of
the old decentralising systern was sharply felt—

“The Lieutenant-Governor has found that the general effect of the
extension of the decentralisation system, in respect to the facilities which
ig has given to provincial administration, has been even more satisfactory
thgn he anticipated, In making the Local Governments respoasible for
expenditure, and giving them a direct intevest in the development of vari-
ous branches of the revenue, it has secured a careful scrutiny over the
expenditure of all departments, and a deep interest in all improvable
heds of revenue ghich has extended to all grades of the services. Dis-
trict officers understand that the Local Governments can sanction no new
scheme, and few new works, unless 1t has a constantly improving
revenue ; and they have shown an earnest desire to assist the Govern-
ment By the adoption of every measure which their local experience
suggests as likely to have a beneficial effect on the revenues., At the
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same time the Local Government bas, since the inauguration of the sys-
tem of Provincial Finance in 1871-72, been it a position to carry out
many works and many*measures of improvement on its own responsibi-
lity, which would, under the old system, have possibly been delayed for
an indefinite period. All friction with the Imperial Government has
been obviated, and much useless and unsatisfactory correspondence
avoided.”

Lord Ripon's Reforms in the System of Provincial Finan-
cial Settlements, 1882.—The arrangements for 1877-78 left room
for a further increase of provincial responsibility, in as much as a large
proportion of the yearly income of each Province was drawn, not
from revenue for the collection of which the Local Government was
responsible, but from a lump grant made by the Supreme Govern-
ment. In 1882 when Lorp Riron was Governor-General and Major
BariNnG Lorp CroNOR Finance Minister, a modified scheme of Pro-
vincial Finance was introduced for a period of 5 years. The new sys-
tem introduced was asfollows.— A fixed permanent grant was no longer
assigned to the Local Governments as a part of their resources, but,
instead, they were granted the whole product of some sources of
revenue, and a share in the product of others, including land revenue.
The result was that a few, including Opium, Salt, Customs, Tritautes,
Post Office and Military Receipts, were reserved almost wholly as
Imperial ; a few others, such as receipts by Civil Departments and
receipts from Provincial Public Works, were handed over Almost
entirely to the Provincial Governments ; the majority, being those
before transferred, with the addition of Forests and Registratiors
were divided, for the most part in equal proportions, between the
Imperial and Provincial exchequers; and as the balance was against
the Provinces, this was rectified not by the allotment of a lump
sum as formerly, but by a fixed percentage on thg Land Revenme,
which was thus also in a measure made Provincial.

The general resalt of the arrangement of 1882 was that the
revenue of the Local Governments was for five years fronl thate
time made up of—
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The whole of the revenue under heads

producing ... .-+ 44,000,000
Half of the revenue under heads
producing ... £8,000,000

A larger or smaller proportion under
heads (chiefly land revenue)

producing .. £ 23,0c0,000
An almost nominal share under beads
producing ... £ 7,000,000

Thus the Local Governments had a direct interest in the collec-
tion of revenue to the amount of /£42,000,000, while they administer-
ed the expenditure wholly under heads for which, the grants at the
time of making the agreements amounted to 15,000,000, and to &
very small extent under heads for which the grants amounted to
£ 4,000,c00.

Another measure, affecting the relations between the Supreme
Government and the Local Governments was adopted in 1882 The
financial relations between the Imperial and Provincial Governments
were defined in respect to the two extraordinary charges of war
and famine. With regard to war, no demand was to be made on
the $Provincial Governments except in the case of a disaster so
abnormal as to exhaust the Imperial reserves, and to necessitate
the suspension of the entire machinery of public improvement
throughout the Empire. With regard to famine, it was declared
that the Imperial Government would come to the rescue of the
?rovincial Governments at an carlier stage than before, s.e., when
th.e famine was proved to be severe, and as soon as the Provincial
resources were embarrassed, without regard to the actual amount
expended. And, asthe Imperial Government made an aliotment
every year of £1,500,000 for Famine Relief and Insurance, it was
no' longer helds incumbent on the Provinciai Governments to
accumulate any special reserve on this account.

Thus the Local Governments were placed in a position to enjoy,
%n the management of the resources entrusted to them for the
administration and internal development of their respective Provinces,
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a sucutity sach.as was unknown to the Govemmant of 'Indy:.. As
Major BarinNG (LORD CROMER) remarked, “one tesult of the provin-
cial arrangement concfuded in 1882 was, that of the' four  peculiar
dangers to which the finances of India were exposed zjs. war, &
diminution of the opium revenue, fall of exchange and famine; the
first three had bad to be met by the {Government of Indls and only
the fourth was felt by the Local Governments.”

Alterations®in the systein of Provinelal financial settle-
ments, 1884-1897.—The next alteration in the system gf provincial
finance was made in 1884. In the three years preceding that yeay
the Local Governments -had been spending the large balances that
bad accumulated during the Afghan War, when the Government
of India had temporarily checked provincial expenditure, and
also the Rs 670,000 which the Government of India had withdrawn
from them during the war, and had subsequently refunded. This
abnormal expenditure suggested the adoption of a measure to
prevent excessive fluctuations in the finances of the Local Govem-
ments, and with effect from the 15t of April in that year, a minimum
was prescribed below which the balance to the credit of each Local
Government was not to be allowed to fall, according to the Budget
estimate. .

The administrative results of the system were described as
follows in 1885 by Sik Auckianp CoLvin, then financial Member
of the Viceroys’ Council=‘"The system inaugurated by Lorp Mavo,
which bas now fully taken root and become part of our systém of
local administration in India, has continued during the last three
years to work greatly to the advantage of the several Governments,
which share in it. Friction bas been reduced to a minimum ; angd '
if, as was inevitable, questions have, from time to time, arisen
regarding the amount of assistance to be afforded by the Government
of India to this or that Local Government in regard to some
particular project, or some reform involving an incrédsed outlay of
funds, they have given evidence of the existence of & spirit of mutual
concession, which is in marked contrast to the relations existing in
former times betweeen the Supreme and the Provincial Governryents
under the centralised system of finance,”

E
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In 188Y when the term of the quinquennial arrangements made
in 1882 came to an end, the Government of India appointed a
Finance Committee to investigate the finahcial administration of
each Province and to offer suggestions for the framing of the agree-
ments that were to be made for the quinquennium 1887-88—~1891-
92. The general result of the revision was to transfer an annual
sum of Rs. 64,00,000, or, allowing for increased grants, a net sum of
Rs. 55,00,000 from Provincial to Imperial reverues, the estimate
being based upon the irfcreased receipts dnder the different main
heads, and making due allowance for increased provincial demands.

‘These was again another revision of the settlement in 1891-92
which came into operation from 1892-93 and of which the result was
a further resumption by the Imperial Government of the surplus of
provincial receipts to the amount of Rs. 45,63,000 which represented
about 25 p.c.of the increased revenue that accrued during the
currency of the arrangements that expired with 18g91-9z.

Towards the close of this quinquennium e, in 1897 the
provincial finances were reviewed, an estimale was made of the
expenditure thought necessary for each Province on ali the
services with which it was charged, and a suitable proportion of
the revenue collected in the Province was set aparl to meet it.
UrMer the contracts of 1897, the provincial Governments, speak-
ing generally, retained the whole of the provincial rates, and of the
receipts of certain departments, such as law courts, jails, police,
education, medical services, Jocal marine services, scientific depart.
ments, pension contribution, most of the minor irrigation works,
certain State railways, and major irrigation works, buildings and
roads, stationery and some miscellaneous heads ; three-fourths of
the stamp revenue ; half of the revenue from assessed taxes, forests,
aad registration ; a varying proportion (generally one-fourth) of the
land revenue, and one fourth of the excise revenue (or one-half in
Burma and Beagal). With some exceptions, they had to meet out
of these revenues expenditure under most of the heads just
enumerated, and a share of the cost of collection under the revenue
heads corresponding to the proportion of the receipts which they
received, though in the case of land revenue, they bore, except in
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Bengal, the whole cost of collection. They were also responsible
for famine-relief expcndl'ture up to their financial ca.paclly, for certain
political charges, and miscellaneous items. The total revenues thus
asslgned td them amounted in 1901z to £16,746,000, while the
aggregate of .the revenue heads, in the collection of which they had
a direct and substantial interest, was £ 36,811,000 or nearly 49 p. ¢
of the gross revenues of India.

Any balance which they could accumulate by careful adminis-
tration was placed to their credit in the accounts ; but on occasions
of extraordinary stress, the Central Government had sometimes
called upon them to surrender a portion of their balances. This
was done during the Afghan War, after which the sums so taken
were refunded and again in 1886-87, in 189o-91 and in 1894-95,
the'amounts being refunded in the last two instances.

The Quasi-Permanent Settlements, 1904.—The quinquenhial
contract of 1897 which would normally have expired in 1902 was
temporarily prolonged till the year 1904 which witnessed an important
new departure, z:2., the institution of a system of guasi-permanent
settlements.» Under these the revenues assigned to a Provincial
Government were definitely fixed, and were not subject to alteration
by the Government of India save in the case of grave Imperial neces-
sity, or in the event of experience proving the assignment made to have
been materially disproportionate to normal provincial require-
ments, Seltlements of this character were made with all major
Provinces.

The object and principal effects of these settlements were stated
to the Royal Commission on Decentralisation by the Financial
Secretary to the Goveinment of India in the following terms :—

The general principles which underlie the financial settlements made
by the Government of India with a Local Government are as follows :(—

(a) That the Government of India shall retain certin administra-
tive services which it 1s inexpedient to hand over to Provincial
Governments, and that they shall reserve the revenue from

* This account is based on pp. 28—30 of the Regort of the Royal Commission
on Decentralization, 190g.
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these services, and such a share of the other public revenues
as shall be adequate to the expenditure falling upon them.

{2) That the remaining administrative services of the country being
entrusted to Provincial Governments, each Local Government
shall receive an assured income which will be independent of
the needs of the Government of lrdia and sufficient for its nor-
mal expenditure. -

(<) That this income shall be given in the form 8f a defined share of
the revenue which the Local Government collects, in order
that the Local Government's resources may expand along with
the needs of its administration.

(d) That, so far as possible, the same share of the chief sources of
revenue shall be given to each Province, to insure a reasonable
equality of treatment.

» * * - -

The object of making provincial settlements guasi-permanent was to
give the Local Governments a more independent position, and a more
substantial and enduring interest in the management of their resources
than had previously been possible, Under the previous system, when
settlements were revised every five years, it was the practice for the
Imperial Government to resume the surplus of the Local Government's
re¥enue over its expenditure. This unfortunate necessity {which it is only
just to say was largely the result of severe financial pressure on the Govern-
ment of India during the years of low exchange) went far to destroy any
incentive in a Local Government to economise, as it knew that its reduced
standard of expenditure would be the basis for a correspondingly unfavour-
able settlement at the next revision, All this disappears under the exist-
ing system. A Local Government need not fear, in any except very ab-
enormal circumstances, the resumption of its surplus revenue by the Im-
perial Government ; it can count upon a reasonable continuity of financial
policy ; it will be able to enjoy fully the fruits of its economies, and it will
not be hurried into ill-considered proposals in order to raise its apparent
Standard of expenditure. On the other band. the Imperial Government
improves its relations with Local Governments by avoiding five-yearly
controversies over the settlement ; it can calculate its own resources with
more confidence, and can undertake reductions of taxation ar fresh
scliemes of expenditure with a clearer knowledge of the consequences

than was formerly possible.
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Genetally speaking, the effect of these settlements was as follows :
the Government of India received the whole of the revenue accruing
from opium, salt, custt;ms, mint, railways, post and telegraphs, and
tributes from the Native States, while the Provincial Governments got
all receipts from registration and from the spending departments which
they managed, such as police, education, law and justice, and medi-
cal. The receipts from land reVenue, excise, stamps, income-tax
and forests were (ivided between the Imperial and Provincial Govern-
ments, generally in equa.l proportions. The receipts from the larger
irrigation works were also genegally shared : those from minor
irrigation works were (except in one Province) wholly Provincial, as
were also civil works receipts other than those appertaining to Impe-
rial buildings. The bulk of the provincial revenues was derived from
the divided heads.

Expenditure in connexion with sources of revenue which were
wholly Imperial, was Imperial also, while, subject to minor exceptions,
provincial revenues were responsible for the whole of the expendi-
ture incurred within the Province in connexion with land-revenue
{which included district administration), registration, law and justice,
police, juils, education, medical, stationery and printing, and provin-
cial civil works. Charges relating Lo stamps, excise, income-tax and
fo:ests were equally divided, while the incidence of Trrigation®ex-
penditure followed that of the receipts. The Provincial Govern-
ments were also responsible for the charges of such scientific and
minor departments as they administered, and for political charges in
connexion with the Native States under their control ; but the bulk of
the expenditure in connexion with the Political Departments fell on
the Government of India, as did all ecclesiastical charges.

The charges thrown on Provincial Governments by these settle-
ments being, generally, somewhat in excess of the assigned revenues,
the difference was made up, as formerly, by a fixed assignment under
the land-revenue head ; but the policy of the Govermment of India
was to make such assignments as small as possible, when the settle-
ment was framed, so as to enable each Province to derive the bulk
of its resources from growing revenues.

Moreover, with these guasi-permanent settlemeants, the Provincial
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Governmehts concerned bad all received considerable imitial lump-
grants, principally with the object of epabling them ta undertake
works of public utility at an earlier date than would have been pos-
sible from their ordinary revenues. Further, the ordinary resources
of the Provinces had been largely supplemented by special grants,
principally for the development of police reform, agriculture and
education, and the Government of India had also made a special
assignment to supplement the ordinary revenues®of district boards.
Finally, new arrangements were made for rel’:eving the Provinces of
the burden of famine relief. The Government of India was to place
year after year, up to a fixed maximum, to the credit of each Province
exposed to famine, a specific amount calculated roughly with refer-
ence to its estimated famine liabilities ; and when famine actually
occurred, the Provincial Government was to draw in full on this
credit without trenching on its normal resources. When such credit
bad been exhausted, the famine charges were to be divided equally
between the Imperial and Provincial Governments, instead of beirg
wholly debited to the latter ; and if, even under these conditions, the
provincial balances should be depleted below half the ordlnatily
prescribed minimum further assistance was to be given from Im-
perial revenues

This scheme called the Famine Insurance Scheme, which came into ofer-
ation from 19o7-8, is thus described by Sir JAmes MESTON in his Financia 1
Statement for the year 1007-1908,—'‘The ruling principle of the scheme is to
enable each Local Government whose ternitories are liable to famine gradually to
bnild*up a reserve of credit with the Imperial Government on which it will be at
liberty to draw when it becomes necessary to incur expenditure on famine relief,
The means of creating this reserve of credit will be provided from Imperial
revenues, in the form of an increase to the annual fixed assignment of each Local
Government. This arrangement is equitable, and indeed necessary, because the
gxisting provincial settlements make no allowance for famine relief expenditure,
and the Provincial Governments could oot provide the fands without curtailing
their ordinary expenditare.”

“When famine occurs, the Local Government will be eutitled to draw apon the
amount standing to its credit to meet its famine expenditure, and charges thuos
insorred will be shown in ouvr accounts as Imperial expenditure instead of being
provincial as at pfisent, and an account will be kept ot the amownts thus accumula-
ted year by year to the credit of each Government. In a famine of relatively small
extent the reserve of credit will usually be sufficient to meet the whole charge, and
the Local Government will be secured from all dislocation of its ordinary administra-
tive machinery "’

*4f a famine should be widespread or severe, it is possible that the reserve of
-credit may be exhausted, When that happens, we have decided that any further
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At the time when the Royal Commission on Decentralization
published their icport_in 1909, there were thiree noticeable features in
the Provincial Financial Settlement System—

(1) The settlements had been declared to be guasi-permanent.
The Government of India had, it is true, reserved the right of
revision, but they had promised to exercise that power ‘only
when the variations from the initial relative standards of
revenfle and expenditure were, over a substantial term of
years, so greflt as to result in unfairness either to the Province
itself or to the Government of India, orin the event of the
Government of India being confronlted with the alternatives
of either imposing general taxation, or seeking assistance
from the Provinces.’

(z) The distribution of revenues between the Provincial and Central
Governments was made, except on occasions of grave emer-
gency, with direct reference not to the needs of the Central
Government, but to the outlay which each Province might
reasonably claim to incur upon services which it administered.
The first step taken in concluding a settlement was to ascertain
the needs of the Province and assign revenue to meet them,
the residue only of the income of the Province coming into the
Imperial Exchequer,

(3) The third feature of the system was the methud by whiclP the
revenue accruing from various sources was distributed. The
residue which was available for Imperial purposes was taken
in the shape of a fixed fractional share in a few of the, man
heads of revenue, which were known as “‘divided heads.” As,
however, the distribution of these heads could never be so
adjusted as to yield to the Province, when added to the

expenditure on famine relief shall be equally shared between the Impenal and Phe
Local Government, instead of being wholly provincial as at present. Both govern-
ments will bear their share of the inevitable burden, but the Local Government will
bave to support it to only one-balf of the extent that it does at present.”

*If a famine should unhappily be prolonged, it may happen that even Jhis
measare of assistance may be insufficient. We have, therefore, decided that wher, in
consequence of the prevalence of famine the balances of any Local Government are
depleted, so that they fall below one-balf of the prescribed minimom, farther
assistance shall be given from Imperial revenues” In 1917 this arrangement was
simplified by making famine relief expenditure a divided head, the outlay being
bome by the Imperial and Provincial Governments in the proportion of three to’
one, which coincided approximately with the actnal incidence under the previous
system.
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revenue from the purely provincial heads, the exact sum
necessary to meet provincial charges, equilibrium was effected
by means of fixed cash assignments; a deficiency being
remedied by an assignment to provincial revenues from the
Imperial share of the land revenue, and an excess by the
reverse process.

The Scheme of Permanent Provincial Financial Settle-
ments, 1912.—In 191z no alteration was made «in these general
principles except in the direction of giving gréater permanency to the
settlements. From the point of view of the Central Government a
measure of this kind was rendered vitally important by the existing
situation of Imperial finances. Simultaneously with the prospect of
the loss of a considerable annual revenue from opium, the Govern-
ment of India were faced by the necessity of providing large and in-
creasing funds for the extension of education, for the improvement

"of sanitation, and for other kindred purposes. To insure successful
conduct of their finance in these circumstances it was essential to
remove every avoidable element of uncertainty. They, therefore,
decided to introduce as great a degree of finality as possible into the
financial relations of the Imperial with the Provincial Governments.

Before detailing the steps which the Government of India de-
cided to take in order to secure an increase of permanencyin the
settiements, we shall indicate here some of the minor points that
were settled in the Resclution of 1grz. The first of these points
was the desirability of converting over-grown fixed assignments into
shares of growing revenues. The Government of India decided that
fixed assignments should be replaced by a share of growing revenue
in the following circumstances ouly :—

(1) When an assignment is so large as to prevent the increment in

. revenue from keeping abreast of the legitimate and necessary
growth of expenditure.

(2) When the financial outlook of the mornent justifies the aban-
"donment of the necessary amount of growing revenue in ex-
change for the reduction of fixed charges.

The secand point was the question of lump grants from Imperial
‘to Provincial balances. Such grants have frequently been given to
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individual Provinces, in order either to admit Local Governments to
a share in a “windfa.l.l" or an exceptional increase of prosperity, or to
afford the means of financing a policy which commends itself to the
central authority. The principle of making allotments of this kind,
which has been described as a “policy of doles”, was subjected to
counsiderable criticism before the Royal Decentralisation Commission.
The chief charges brought against this policy are—that it increases
the opportunitls for interference by the Government of India in
provincial affairs ; that a fair distribution of the grants among the
Provinces is frequently a matter of extreme difficulty ; and that this
system often compels Local Governments to spend money on objects
of less comparative urgency than other needs of their populations.
From the point of view of the stability of Imperial finances, the policy
bas the additional disadvantage that it must tend to decrease the
provincial sense of financial responsibility, by accustoming Local
Governments to look for special and spasmodic assistance outside
the terms of their settlements. While fully appreciative of these
drawbacks attaching to the system, the Gnvernment of India were
convinced that the total abolition of the doles was impracticable.

A line of policy pressed npon the Government of India by the
Secretary of State, by the obvious trend of public opinion or by the
competition for efficiency among Local Governments, must freq'uently
be passed on to the Provinces, and to insure its efficient prosecution,
it is essential that the latter should be provided with funds additional
to their ordinary resources. Again, it often happens that the Imperial
Government secures a surplus which cannot suitably be employed in
the reduction of taxation, and it naturally wishes to share its windfall
with the Provinces. In both these cases, doles are unavoidable.qTo
minimise these disadvantages the Government of India have accepted
the three recommendations of the Royal Decentralisation Com-
mission —

(1) The system should not involve any greater degree of interfer-
ence by the Central with the Local Governments than at
present exists ;

(2) The grants should be given with due regard to the wishes of
the provincial authorsties ;



