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India, though the third sub-section defines the revenues to
include “all tributes and other payments.”” Against the revenues
of India were charged all the debts and liabilities of the East
India Company in 1858, and the provision of the Act of 1858 has
peen repeated in this. The remark is, therefore, often made by
the critics of this measure that while the British Crown got the
rich patrimony of India, the people of India had to pay the
purchase price. Under the East India Company India was con-
quered for the English traders by Indian soldiers, and when it
passed to the Crown by an act of purchase, the price was paid
not by England but by India.

Under the Company Parliament had frequently passed laws
to restrain what the great Canning described as the irrepressi-
ble tendency of our Eastern empire to expand, but they were
more frequently ignored than obeyed. The revenues of India
were squandered in ceaseless and costly wars, and the Company
was almost always in financial difficulties. To safeguard against
this irrepressible tendency again asserting itself, it was provided
by the Act of 1858 that the expenditure of the revenues of India,
in India or outside India, shall be subject to the control of the
Secretary of State. The latter was prohibited by the same Act
irom making any grant of these revenues or appropriating any
part thereof, or assigning any property vesting in the Crown,
cxcept by the consent of a majority of the India Council. This
provision hasalso been incorporated in the present Act. To make
the assurance against a misuse of the revenues of India for mili-
tary purposes still stronger, it has been further provided that
without the consent of Parliament the revenues of India cannot be
employed for military operations beyond the frontiers of India,
except for preventing or repelling an actual invasion. Thisisa
sufficiently vague provision to leave a margin of discretion to the
Government of India and to the Secretary of State. Since the
transfer of the Government of India to the Crown there have
been numerous occasions on which the spirit of this section, if
not the letter, hasbeen infringed upon. In the Afghan war of 1878,
in the Burma campaign of 1886, in the Egypt and Soudan cam-
paign, and lastly during the Tibet Campaign of 1904, this section
and its effects were discussed in Parliament. It is not yet quite
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clear whether the consent of Parliament is required before the
actual declaration of war. The power to declare war is by the
general principle of the British constitution vested in the
Crown; and, in the case of the Government of India, is vested
in the Crown acting through the Secretary of State by s. 13 of
this Act. The consent of Parliament is only needed to appro-
priate the revenues of India for the purpose of the war already
declared. Under the circumstances, it is not unlikely that
Parliament would have to give its consent even if it disapprov-
ed of the war as such. And all this is @part from the saving
clause, “ except for preventing or repelling an actual invasion,”
for which, presumably, the consent of Parliament is not required.
Fighting with neighbouring tribes, especially the ever turbulent
neighbours of India, may easily be represented as an attempt to
prevent a possible, or to repell an actual, invasion.

The revenues of India that are remitted to England or that
arise in England are to be paid into the account of the Secretary
of State for India in Council at the Bank of England, This
account cannot be drawn upon except by a draft or an order sign-
ed ecither by two members of the Council and countersigned by
the Secretary of State, or by one of his under-secretaries or by the
assistant under-secretary, or signed by the accountant-general
of the India Office or by one of the two senior clerks in that
department, aud countersigned in the manner prescribed by the
Secretary of State. There may also be a seperate account for
the stocks and property held by the Secretary of State for India
in Council. These accounts, together with a general statement
of the moral and material progress of India, must be laid before
Parliament at one time or another during the session, and by
common practice they are so submitted at the fag end of the
session. The accounts are to be audited by an independent
officer, who must submit an independent account to both the
Houses of Parliament, and whose appointment is during good
behaviour,

As regards the contracts by the Secretary of State several
points of legal and general importance have to be noted. (i)
Contracts, which by English law, if made by private individuals,
would have to be made under seal, should be made under the
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hand and seal of two members of the Council. (2) For making
all such contracts the Secreatry of State must have a majority
of votes with him inhis Council. (3) For contracts so made
the Secretary of State for India in Council is regarded asa
corporation and may sue and be sued upon these contracts. (4)
Neither the Secretary of State nor any member of his Council
is personally responsible on these contracts. (5) The Secretary
of State is not in the position of a body corporate for the pur-
pose of holding property, though he is in the position of a body
corporate for making contracts and for suing or being sued.
(€) There is a statutary remedy against the Secretary of State
which is not confined to those cases for which a petition of
right will lie in England; but it would seem that only such
suits,—apart from special statutary provision—may be brought
against the Secretary of State as are in respect of acts done in
the conduct of undertakings which might be carried on by
private individuals without sovereign powers. (7 ) Hence a suit
or action against the Secretary of State may sometimes be
met by the plea that the act complained of was an act of state.
All these points are illustrated by a few cases given below.

According to a maxim of the constitutional law of England
the King can do no wrong, and so the subject in England has no
remedy, not even by a petition of right. For a wrong committed
in obedience or professed obedience to the Crown the remedy
is against the wrong-doer himself, and not his official superior,
since the ultimate superior, the Crown, is not responsible. Even
for a breach of contract the remedy is not by an ordinary
actipn but by a petition of right, which, since the case of &. vs.
Thomas in 1874, has been allowed in all cases of breach of
contract. In the case of Frithvs. Regina in 1872, Frith, represent-
ing the creditor of the King of Oudh, whose territory was
annexed by the East India Company in 1856, sought to recover
the debt by a petition of right from the Queen as the successor
of the East India Company. It was held that, assuming
the East India Company became liable by reason of the
annexation to pay the debt, the remedy of the suppliant
was against the Secretary of State for India in Council,
who, pnder the act of 1858, was the successor of she Com-
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pany, and not the Crown. It was further pointed out that
even if a judgment was given for the suppliant it would
be barren since the revenues of England could not be liable to
pay the claim. In the Tanjore case, ( Secretary of State in Council
of India vs. Kamachee Bye Saheba 1856, 13 Moore P- C. 22) a bill was
filed on the equity side of the Supreme Court at Madras
to establish a claim as private property to certain property
of which the Government had taken possession and for an
account. The acts in question were done by a commissioner
on behalf of the Government for takifig over the adminis-
tration of the Tanjore State on the death of the Raja
without heirs. It was held that the annexation was made by
the British Government as a sovereign power, acting through
its delegate the East India Company. As such it was an act of
state to inquire into the propriety of which no court,—not even
the Judicial Committe—ewas competent. Lord Kingsdowne,
giving judgment in the Privy Council in that casc remarked: “It
is sufficient to say that even if a wrong has been done, it is a
wrong for which no municipal court can afford a remedy.”
The principle of this case was upheld in a quite recent case
The principle was slightly different in Forester § others wvs. the
Secretary of State for India in Council. There the Government
of India had resumed the property of Begum Sumroo on her
death, and the legality of that att was questioned by her
heirs. It appeared that the Begum was not quite an independent
sovereign at the time of her death, but a British subject. Hence
the annexation of her estate was not the annexation by arbitrary
power of the territories of one sovereign power by another, but
the resumption, under colour of legal title, oflands previously held
from the Government by a subject under a particular tenure, on
the alleged determination of that tenure. The questions in that
suit, therefore, were regarded as cognisable by a municipal court.
The facts in Dhulip Sing’s case were very nearly the same as in
the Tanjore case and the same principles were upheld. ( Salaman
vs. the Secretary of State for India in Council, 1905, I K. B. 613 ).
Apart from the acts of state the Secretary of State as a

corporate body is able to sue and be sued in respect of con-
tracts; but in contracts of service regard must be had also to the



[55]

principles regulating the tenure of servants under the Crown.
In the case of Jehangir M. Curselji vs. the Secretary of State
for Indiain Council (1. L. R. 27 Bom. 189 ) the plaintiff was a
Huzur Deputy Collector in Poona, and for certain acts done
by him he was censured by a Resolution of the Government of
Bombay, dated 6th November 1899. This censure was construed
by the plaintiff into a defamation and he sued the Secretary
of State for the same. It was held (q) that the Governor of
Bombay and the members of his Council are exempt by law
from the jurisdiction of the High Court of Bombay for acts
done in their public capacity. Hence no action lies against the
Secretary of State in respect of such acts. (§) The Secretary of
State could only be sued in respect of those matters for which
the East India Company could have been sued, 7. .. matters
for which private individuals and trading corporations could be
sued and those matters for which there is express statutary pro-
vision. No suit would lie against the East India Company in
respect of acts of state, and so no suit lies against the Secretary
of State for such matters. - () The plaintiff was a public officer,
whose employment was one which could only be given to him
by thé sovereign or the agents of the sovereign. Such public
servants hold their office at the pleasure of the sovereign, being
liable to dismissal at his will and pleasure, if that power is not
limited by statutary provision as for instance in the case
of the members ofthe Council of India. The power of dismis-
sal includes all other powers of censure or repremand. We
may at the cost of some repetition, but for the sake of clearness,
sum up once again the position of the Secretary of State in res-
pect of contracts as follows:—

For the putpose of making contracts the Secretary of State
ts 2 body corporate-or in the same position asa body corporate,
though he is not such for holding property. Such property, as
would have formerly vested in the East India Company, now
vests in the Crown. [ Kinlock vs. the Secretary of State in
“ounct] 1880, L. R. 15 Ok. D. ] The debts due to the Secretaty of
State in India rank in priority of all other debts. There is a
statutary temedy provided against the Secretary of State, and
hat remedy is not confined to those cases for which g petition
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of right would lie in England. But, apart from special statutary
provisions, the only suits which could have been brought against
the East India Company, and which can now be brought against
the Secretary of State in Council, are suits in respect of acts
done in the conduct of undertakings which might be carried on
by private individuals. Hence if an act complained of was an
act done by the Secretary of State int thg exercise of the sove-
reign power of the Crown, and on behalf of the Crown, no
court of justice would have jurisdiction to try that case. In
suits or actions against the Secretary of State for breach of
contract of service, regard must also be had to the principles
regulating the tenure of servants under the Crown. And the
liability of the Secretary of State in Council to be sued does not
deprive the Crown of its privileges by virtue of its prerogatives.

Before commencing an action against the Secretary of Statc
notice of 2z months must be given according to S. 8o of the
Civil Procedure Code of 1908.



CHAPTER Il

The Governor-General in Council,
. ~——

PART IV

GENERAL POWERS AND DUTIES OF THE
GOVERNOR-GENERAL IN COUNCIL.

The Governor-General in Council,

33. The superintendence, direction and control of the civil and
military Government of Indin is vested in the Governor-General in
Council, who is required to pay due obedience to all such orders as
he may receive from the Secretary of State.

The Governor-General.

34. The Governor-General of India is appointed by his Majesty
by warrant under ithe Royal Sign Manual,

The Governor-General's Executive Council,

A5, The Governor-General's Executive Council consists of the
ordinary members and the extra-ordinary members (if any) thereof.

36. (1) The ordinary members of the Governor=General’s Execu-
tive Council shall be appointed by His Majesty by warrant under the
Royal Sign Manual,

(2) The number of the ordinary members of the Council shall
be five, or, if His Majesty thinks fit to appoint a sixth member, six.

(8) Three at least of them must be persons who at the time
of their appointment have been for at Jeast ten years in the

service of the Crown in India, and one must be a barrister of England
8
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or Ireland, or a member of the Faeulty of Advocates of Scotland,
of not less than five years standing.

(4) 1If any person appointed an ordinary member of the council
is at the time of his appointment in the military service of the Urown,
be shall not, during his continuance in office as such member, hold any
military command or be cmployed in actual military duties.

37. (1) The Secretary of State in Coulicil may, if he thinks fit,
appoint the commander-in-chief for the time being of His Majesty’s
forces in India to be un extraordinary member of the Governor-Gene-
ral's Execntive Council, and in that case the commander-in-chief
shall, subject to the provisions of this Aoct, have rank and precedence
in.the council next after the Governor-General.

(2) When and so long as the council assembles in any province
having a Governor, he shall be an extraordinary member of the
council.

38, The Governor-General shall appoint & member of his Exe-
cutive Council to be vice-president thereof.

39. (1) The Governor~General’s lixecutive Council shall asgem-
ble at such places in India as the Governor-General in Council
appoints,

(2) At any meeting of the council the Governor-(ieneral or
other person presiding and one ordinary member of the council may
exercise all the functions of the Governor-General in Council,

40, (1) All orders and other proceedings of the Governor-
General in Council shall be expressed to be made by the Governor-
General in Council, and shall be signed by a secretary to the,
Government of India, or otherwise, as the Governor-General in
Council may direct.

(2) The Governor-General may make rules and orders for the
more convenient transaction of business in his executive council,
and every order made, or act done, in accordance with such rules
and orders, shall be treated as being the order or the act of the
Governor-General in Council

41. (1) If any difference of opinion arises on any gquestion
broughtebefore]a meeting of the Governor-General’s Executive Connci\
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the Gevernor-General in Council shall be bound by the opinion and
decision of the majority of those present, and, if they are egually
divided, the Governor-General or other person presiding shall have
a second or casting vote. -

(2) Provided that whenever any measure is proposed before
the Governor-General in Council whereby the safety, tranquility or
interests of British India, or any part thereof, are or may be, in the
judgment of the Governor-General, essentially affected, and he is of
opinion either that the measure proposed ought to be adopted and
carried into execution, or that it ought to be suspended or rejected,
and the majority present at a meeting of the council dissent from
that opinion, the Governor-General may, on his own authority and
responsibility, adopt, suspend or reject the measure, in whole or in
part.

(3) in every such case any two members of the dissentient
majority may require that the adoption, smspension or rejection of
the measure, and the fact of their dissent, be reported to the Secre-
tary of State, and the report shall be accompanied by copies of any
minutes which the members of the council have recorded on the
subject.

(4) Nothiuy in this section shall empower the Governor-General
to do anything which he could not have lawfully done with the
concurrence of his council,

42, Tf the Governor-General is obliged to absent himself from
any meeting of the council, by indisposition or any other cause, and
signifies his intended absence to the council, the vice=president, or, if
he is absent, the senior ordinary member present at the meeting, shall
preside thereat, with the like powers as the Governor-General would
have had if present:

Provided that if the Governor~General is at the time resident at
the place where the meeting is assembled, and is not prevented by
indisposition from signing any act of council made at the meeting,
the act shall require his signature; but if Le declines or refuses to
sign it, the like provisions shall have effect as in cases where the
(iovernor~Greneral, when present, dissonts from the mejority at a
nesting of the council

43, (1) When the Governor General in Conucil declares that it
is expedient thut the Crovernor-General should visit any partgf Indis
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unaccompanied by his executive cuuncil, the Governor-General in
Council may, by order, suthorize the Governor-General alome to
exerocise, in his discretion, all or any of the powers which might he
exercised by the Governor-General in Council at meetings of the
council.

(2) The Governor-General during absence from his Executive
Council may, if he thinks it necessary, issidmen his own authority and
responsibility, any order, which might have been issued by the
Governor-General in Council, to any local fLiovernment, or to any
officers or servants of the Crown acting under the amthority of any
local Government without previously communicating the order to the
local Government; and any such order shall have the same force as
if made by the Governor-General in Council; but a copy of the order
shall be sent forthwith to the Secretary of State and to the local
Government, with the reasons for making the order.

(8) The Secretary of Stute in Council may, by order, suspend
until further order all or any of the powers of the (overnor-General
tinder the last foregoing subsection; and those powers shall wuecord-
ingly be suspended as from the time of the receipt by the Gevernor-
General of the order of the Secretary of State in Council.

War and Treaties.

44, (1) The Governor-General in Council may not, without the
express order of the Secretary of State in Council, in any case (excep
where hostilities have been actually commenced, or preparations for
the commencement of hostilities have been actually made against the
British Government in India or against any pringe or State depen-
dent thereon, or against any prince or state whose territories His
Majesty is bound by any subsisting treaty to defend or guarantee ),
either declare war or commence hostilities or enter into any treaty
for making war aguiust any prince or state in India, or enter into
any treaty for guaranteeing the possessions of any sueh prince or
state,

(2) 1n any such excepted case the Governor-General in Council
may not leclare war, or commence hostilities, or enter into any treaty

.
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for making war, against any other prince or State than such as is
actually committing hostilities or making prepsrations as aforesaid,
and may not make sny treaty for guaranteeing the possessions of any
prince or state except on the comsideration of that prince or state
actually enagaging to assist His Majesty ogainst such hostilities
commenced or preparations made as aforesaid.

(3) When the Governor-General in Council commences any
hostilities or makes any treaty, he shall forthwith communicate the
same with the reasons therefor, to the Secretary of State.

COMMENTS,
Ss. 33—44 (both inclusive).

The provisions of this consolidating Act do not give an
cxhaustive statement of the powers of the Governor-General-in-
Council. (1) The powers, for instance, of the Government of
India, as the paramount power in India, extend beyond the
limits of British India. (2) Again thec Governor-General-in-
Council as representing the Crown in India enjoys all thosc
powers, privileges, prerogatives, and immunities appertaining to
the Crown, as arc appropriate to the case and consistent with
the local legal system. Thus the rule is maintained that the
Crown debts rank in priority of all other debts, or thut the
Crown is not bound by a statute unless expressly mentioned
therein. Ganpat Putaya vs- the Collector of Canara (I. L. R.
7, Bom. 7 ) West J.said “It is a universal rule that the prero-
gativeand the advantages it affords cannot be taken away except
by the consent of the Crown embodied in statute. This rule
of interpretation is well established and applies not only to the
statutes passed by the British, but also to the Acts of the Indian
legislature framed with constant reference to the rulesrecognised
in England.” (3) The Governor-General in Council has also by
delegation powers of making treaties and arrangements with
Asiatic states, of exercising jurisdiction in foreign territory, and
of acquiring and ceding territory. Itis not quite free from
doubt whether the Crown in England can cede territory to
foreign powers without the consent of Parliament, though the
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Crown has undoubtedly the power to make treaties. It is ad-
mitted that a treaty made by the Crown in England, if it impos-
es any financial obligations upon the British citizens, will not
be carried out unless its provisions are given effect to by an Act
of Parliament. As regards other treaties involving cession of
territory, recent practice has been to seek the approval of
Parliament. In India, however, the pgwer of the Governor-
General-in-Council to make treaties and to cede or acquire
territory thereunder has been long sincg recognised [ Damo-
dhar Khan vs. Deoram Kanji, . L. R. 1 Bom. 367; The Taluka
of Kotda Sangani vs. the State of Gondal, A.C, 19061 (4) The
Government of India, moreover, derive certain of their powers
not from the English Crown, but {from the native rulers of the
country whose place they have taken. Thus the rights of the Go-
vernment in India in respect of lands and minerals in India are
different from the similar rights of the Crown in England. The
Governor-General may also be said to have the great Royal
prerogative of pardoning criminals, though Ilbert says that power
is doubted, since it has not been expressly conferred upon him by
his warrant of appointment. This power is possessed by all
colonial Governors; and the Viceroy, who is a representative of
the King-Emperor par execellence, must be taken to have that
power. The Code of Criminal Procedure gives power to remit
sentences, and so the question is of Hittle practical importance.

The present authority of the Governor-General-in-Council
is, thus, not the result entirely of Parliamentary enactments.
No doubt the Government of India have to work under the
orders of the Home Government. In such matters as the reduc-
tion or increase in taxation, or measures which substantially
affect the revenues; changes in the general financial policy
regarding currency or debt; matters raising important adminis-
trative issues or involv¥ing considerable, unusual or novel expen-
diture the previous sanction of the Secretary of State in Council
is required. But when all allowance is made for these, it still
remains true that the Governor-General is the immediate ruler
of the country. To him in Council are committed the weal and
woe of this country. His powers are vast because in all otdi-
nary matters his only superior is too far away from the actual
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seat of Government to control or overrule him; because to
dictate to an authority like the Governor-General-in-Council
requires an exceptionally strong personality or an over-
whelmingly great principle: because the Viceroy enjoys powers—
as the representative of the English Crown, as the successor
of the great Moghul, which no Secretary of Stute can control,
no Parliament can alter. And if besides all this, the opinion of
the Governor-General-in-Council can be made to appear as the
opinion of the people of India, the domination of the Secretary
of Stare over the Government of India must be modified.

I. The Governor-General.

The Governor-General is an Imperial Officer appointed on
the advice of the Prime Minister and not on the advice of the
Secretary of State, by the Crown. He is also called the Viceroy,
a title most frequently used in ordinary speech, but yet it has
nolegal authority, since it has never been employed in any Act of
Parliament. The first time that title was used was in the
proclamation of 1858 which announced the assumption of the
Government of India by the Crown. In the course of the
proclamation, Lord Canning was referred to as the first Viceroy
ind the Governor-General. This title of Viceroy is employed
frequently in the statutes of Indian Orders and public notifica-
tions; and may be regarded as a title of ceremony used
appropriately in connection with the said functions of the
representative of His Majesty in India. The Viceroy has a
salary of Rs. 256,00¢ a year.

The Governor-General is usually a man who has already
made his reputation in English puulic life. He is either a
diplomatist of experience or one who has served as governor
in some of the British colonies. Though no definite qualifica-
tions for this office have been laid down, it seems to be
generally understood that the highest executive office in India
shall be given to a man who ha- already sgrved his
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apprenticeship in the service of the Crown in one depart-
ment or another. It is also understood in the same way
that the Governor-General shall be a man who has had
previously no connection with India. Like the Secretary of

State he comes to his task perfectly new and entirely
unprejudieed.

Since the transfer of the Governmenhtsof this country to the
Crown, the only permanent Governor-General, who had had pre-
vious experience of India, was Sir John Laivrence. But the case
of Sir John stands apart. Even at the time of his appointment
there was a strong opposition to the idea of an ex-civilian, with
all the prejudices and preconceptions of the service. being ap-
pointed to the highest executive post under the Crown in India.
That the opposition was well-founded is evident from the fact
that since the time of Lord Lawrence, the experiment has not
been repeated. Among his successors, Lord Curzon seems to
be the only man who has bad any knowledge of the country and
its people, prior to his appointment as Governor-General, Not
as a servant of the Crown in India, but as a traveller and a
student, a writer and a minister at home, he had guthered
information relative to this country long before there was any
chance of the greatest ambition of his life being realised. Says
his historian, “Lord Curzon embarked with an equipment for
his task such as few Viceroys have possessed. He had spent
nearly one year at the India Office and three years at the
Foreign Office. He had visited India four times and had
travelled widely within its borders. He knew at first hand the
North-West frontier always an object of deep anxiety” and
yet even in his case some critics of his appointment argued
that the very greatness of his qualifications disqualitied him.
The same writer continues, “Reduced to a simple formula, their
contention is that the less a Viceroy-elect knows about India,
the better ruler he would make, provided he has an open mind
and a balanced sense of judgment. The proposition hardly
bears serious- examination, but it is typical of a certain school
of British thought. No one maintains that a man would be a
better admiral, or a better general, or a better surgeon if he was
entirely without learning or special knowledge; but the task
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of steering the government of India through the vast and
complex issues which constantly beset it, is supposed by these
publicists to be best accomplished by an unprepared man
with a cross-bench mind. India cannot be properly governed
upon such theories in these stormy days......it is a mistake
to think of a Viceroy as a judicial referee, surrounded
by men necessarily far more competent than himself. A good
Viceroy wiil initiate as well as adjudge. The Indian Civil
Service is the best service in the Empire, but its effect upon
its members is to kill initiative in all, save the men of very
strong individuality, who rarely rise to the highest place. The
head of the government must not only decide, he should
also on occasion lead and direct; and a Viccroy who realises
that his office is something more than a Court of Appeal,
therefore, starts with a very long advantage if he has made, as
Lord Curzon had made, a serious and detailed study of Indian
questions.”

This long extract is adduced to show that there are two
schools of opinion with regard to the qualifications of a Viceroy.
One believes that only such mecn-selected from among the
prominent public men in England-will be a success as Viceroys
of India who have had no previous knowledge of the country
and its questions. The other regards only thuse Viceroys likely
to be the best rulers for a country, with all its maze of rarial
and social and political and economic problems, each peculiax
to itself—who have had previous cxperience of the country and
who have studied its problems. Between these two views the
policy of the Imperial Cabinet has fluctuated, though the
weight of opinion is in favour of the former course. Driven to
its logical conclusion the ideas of the second school would lead
to the appointment only of retired Civil Servants of the Crown
in India. It may, however, be safely asserted at this time that
this course will never be adopted, notwithstanding the prece-
dent of a very successful Viceroyalty under Sir John Lawrence.
And there are good reasons. Thirty years of servicein a
country like India leaves a man-however strong-minded he may
be~with habits of obedience and of dependence upon others for
final orders. Besides, the sound principle of the British constitu-

9
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tion, whereby the head of even such departments as the Army
and the Navy are civilians without technical skill or knowledge,
is equally necessary in India; and it is realised only if the Viceroy
is unacquainted with India. If the ideal of Ministerial respons
sibility is ever to be realised in this country, it can only be if
the highest officers of the State are neither pedants nor experts.
The Viceroy is the only man to-day who brings the democratic
atmosphere of English or Colenial gublic life in the bureaucratic
Government of India. A Viceroy who knows too much about
India would never know enough tp make a good chief of a
nascent democracy. It is because the signs of the times have
begun to be appreciated by the powers that be, that the Vice-
roys are chosen from among English diplomats like Lord
Hardinge, or the proconsuls of the great English colonies. And
the latter class of men are by far the most suitable. The hopes
and aspirations of new India can be encouraged and guided
only by men who have had some experience of constitutional
fule in British democracies over seas.

The idea of the Viceroys for India being selected from thc
Royal family of England has already been abandor.ed too long
to require a lengthy consideration. The experiment, however.
of the Duke of Connaught as the Governor-General of the Do-
minion of Canada is too great a success, judging from reports,
not to give rise to apprehensions for a repetition of the same on
the Indian field. The government of this country isa charge
vast enough to tempt the ambition or the imagination of a
Royal prince. The traditions of constitutional rule of the Eng-
lish Royal family are long enough to reconcile the radical oppo-
nents of Royal Viceroys for India merely on constitutional
grounds. The days, besides, are long gone by when ,reasonable
fears could be entertained of an ambitious and imaginative
Prince of the Blood creating an independent kingdom for him-
self in India if once appointed a Viceroy. And yet there are
strong reasons why a Royal Viceroy might be unacceptable
in India under her present circumstances. For one thing the
control of the Secretary of State for India would not be so easy
over a Royal Viceroy of India asover other English gentlemen~
whethempeers ot commoners. The Government of India is yet
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an illdisguised autocracy. The only check on that autocracy is
that of the Secretary of State. If that check should in any way be
weakened, the interests of the people of India might seriously be
endangered. Even if a Royal Prince prove successful in colonies
like Canada or Australia, that success would be no reason to re-
peat the experiment, for in the self-governing colonies democracy
is an accomplished fact; the Governor or the Governor-General is
only a constitutional monarch who can never do wrong, because
he never does anything save through his constitutional advi-
sers. In India democracy has still to grow, and the Viceroy can
do much more than we are apt to think to promote or retard
that growth. Besides, public criticism of Royal personages
is bound to be moderate. And the Indian peoples—above all
others-are likely to carry their moderation in this respect to ex-
tremes. At the time, therefore, when high hopes are entertained
in all quarters for a new, healthy democracy in India, it would
be most inopportune to appoint Royal Viceroys who quite
unconsciously, quite unwillingly, perhaps inspite of themselves,
might lend themselves to stifle or repress the growth of 2 new
democracy in this old land.

II. The Duties of the Viceroy.

In one of his last speeches in India, Lord Hardinge said
that to his mind the role of the Viceroy consisted in inter-
preting before the people of India the tradition of self-
government of the people of England; and to interpret before
the people of Great Britain-the legal and political Sovereign of
of India,~the wishes and aspirations of the people of this
country. Though by law he is vested with the superintendence,
lirection and control of the whole government of India under
the orders of the Secretary of State, his real functions have
wvell been summar:sed in this remark of Lord Hardinge’s. The
Viceroy does no doubt iritiate measures whenever he is clever
ind hard-working as Lord Curzon, or working under special
xders from Home as Lord Lytton. But the greater pgrtion of
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his daily work consists in supervising, with the aid of his
council, the work of the various provincial governments; and in
directing and controlling those departments for which the
Governor-General-in-Council is primarily responsible. It would
be impossible for him, even if he was capable of it, to conduct
in person the whole administration of this vast Empire. The
actual administration is~and must be-left to the various provin-
cial and departmental authorities. “#e, as the highest execu-
tive officer, with his experience of other peoples and other
Governments, with his broader outlook and unprejudiced mind,
must be ever ready, if not to initiate. at least to advise. He
must conciliate and placate and harmonise the discordant
elements of this vast machine. He must combine the savoire-
faire of the diplomat with the constitutional temperament of
the colonial Governor. Ina thousand ways a good Viceroy can
fulfil his duties—besides those of actual Government., He must
discountenance the tapacity and turbulance of some members
of the ruling race in India outside the official classes; he must
encourage the native princes in improving their administration,
appreciate their efforts as well as their difficulties, restrain their
waywardness and punish—when necessary—thelr mis-rule; he
must animate the dead routine of departmental work, impress
upon the officials their duties as servants of the country where
heir position has made them masters; he must eliminate fric-
tion and promote good-will among the various races of this
tcontinent; and above all, undaunted by temporary ebullition of
temper, undismayed by criticism or abuse, uninfluenced by
flattery he must ever promote the true interests—social and poli-
tical—of the new India. All this is outside government, and yet
indispensable to make a good Viceroy a great ruler.

IIL The Executive Council of the Governor-General.
—h i BTl
The History of the Council.

The Governor-General's council dates from 1773 if not
from th: earliest days of the East India Company’s rule
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in India. Under the Regulating Act the Governor of Fort
William in Bengal was made the Governor-General of Bengal,
and was given a council of 4 members appointed from England.
Each of the members had the same voting power, with the
axception of the Governor-General, who, as the President
of the'council, had a casting vote. The council of the Governor-
General, or to speak in technical terms, the Governor-General-
in-Council, was made supreme over the other two Presiden-
cies, which also had each their own Governor-in-council
from and after 1773. The equal voting power of each mem-
ber caused embarrassment and dissensions in the council
which considerably hampered the task of administration. In
an Act passed after the Act of 1784, the Governor-General was
given power in certain cases to overrule the majority of his
council. The number of the ordinary members of the council
was fixed at 3 in 1793, and the Commander-in-chief could be
added as an extraordinary member if specially appointed.
The act of 1833 added a special member for legislation, who
was entitled to sit and vote only when the council of the Go-
vernor-General (which from that day becomes the sole legislative
authority for the whole of the British India ) met for the
purpose of passing rules and regulations. In 1853 he was made
a full member of the council, 7. ¢, he was entitled to sit and vote
at every meeting of the council no matter what the question
before the council. This feature of the council having special
members for certain departments, was further extended in 1859
when the disordered state of the finances of the country requir-
ed and obtained a trained financier. In 1874, the Governor-
General-in-Council obtained the power, under an act of Parlia-
ment, to appoint another member for the Public Works Depart-
ment only if he thought fit. This power was not always
exercised, and in 1904 the restriction limiting it to Public
Works purposes was removed. In 1905 the Public Works
Department was abolished, and a new Department of Commerce
and Industry was created, to which was made over the bulk of
the Public Works Department, »7z., the Railway matters, while
Irrigation works were placed under the charge of the Revenue
and Agriculture member. The Commander-in-Chief pnder the
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present act may be appointed by the Secretary of State in
Council as an extraordinary member of the council. In prac-
tice, he is always so appointed. Before 1905 the Com-
mander-in-chief had no department under him. In virtue of the
changes made in that year, the Military Department of the
council was replaced by the Army and Military Supply Depart-
ments. The former was placed under the Commander-in-chief
who thus for the first time received thescharge of a department.
The latter was in charge of a separate member who replaced
the member in charge of the Military, department. In 1909
the Military Supply Department was abolished, and the respon-
sibility for the whole military administration passed to the
Commander-in-Chief as member in charge of the Army Depart-
ment. Finally in November 1910 a sixth ordinary member was
again added to take charge of the newly constituted Education
Department.

At present, therefore, there are six ordinary and one extra-
ordinary member in the Viceroy’s Council. The ordinary
members are:~-

The Hon. Sir William Vincent, Home Member.
Sir William Meyer, Finance Member.

5 " Mr. Claude Hill, Revenue & Agriculture
Member.
" 2 Sir Sankar Nair, Education Member.

» . Mr. Lowndes, Law Member.
o »  Sir G. Barnes, Commerce & Industry.

e »  Sir, Charles Munro, the Commander-in-Chief,
Extraordinary Member.

Besides this usual extraordinary Member, the Governors of
Madras, Bombay and Bengal are also entitled to be extraordi-
nary members of the Viceregal Council whenever itis held
within their province.
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IV. Qualifications of the Members.

The qualifications of the members according to this Act
are:—(x) 3 of them at least must have becn in the service of
the Crown for at least 10 yearsat the date of their appoint-
ment. (2) One must be a barrister of England or Ireland of
at least 5 years standing or a member of the Faculty of Advo-
cates of Scotland. (3) No ordinary member of the council can
be a military officer. If, at the time of his appointment, a
member is a military officer, he must resign his command; he
cannot be employed in military duties during the tenure of his
office as member of the Viceregal Council. The qualifications
of only 4 members are thus laid down by law, so that there is a
discretion in the appointment of the remaining two, who may
be chosen for different qualifications.

The presence of an Indian gentleman in the Viceroy's
Council is not secured by any legal provision. On the other
hand Indians are not by law debarred from holding these offices..
Said Lord Morley in 1908, “The absence of an Indian member
from the Viceroy’'s Executive Council can no longer, I think,
be defended. There is no legal obstacle or statutory exclu-
sion. The Secretary of State can, tomorrow, if he likes, if
there be a vacancy on the Viceroy's Council, recommend His
Majesty to appoint an Indian member.” Lord morley added
that he would feel it his duty to advise the King to appoint an
Indian, and Lord Minto, the then Viceroy, concurring in, and
cven suggesting the step himself, an Indian gentleman was
appointed for the first time in 1910. It must be noted also
that there is nothing in this Act, or any other Act, to prevent
the majority or even the entirety of the council being composed
of Indians, provided of course, they fulfil the requirements about
service etc.

Of the six ordinary members of to-day, Sir W. Vincent,
Sir William Meyer and Mr. Claude Hill are distinguished
members of the Indian Civil Service. Sir George Barnes isa
member of the Home Civil Srevice, who had risen to one of
the highest posts in the service of England prior to higappoint-
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ment to the Governor-Geuneral’s council in 1915, Sir S. Nair
is an Indian gentleman of judicial experience and has been
appointed to the Education Department. Mr. Lowndes was
a practising barrister in Bombay. He had retired from active
practice before his appointment to the council. The Coun-
cillors hold their office for 5 years as a matter of custom, though
no definite term is laid down by law.

V. Character of the Council.

The council thus consists of a number of men who have
distinguished themselvesin the task of administration long before
their appointment. At least 3 out of the 6 ordinary members
must have been connected directly with the task of administra-
tion in India; and the other 3 also must in one way or another
have long experience of Indian problems. They thus form a
body of eminent men of experience and reputation, entrusted
with the task of advising and assisting the Governor-General
in the administration of India. The Governor-Gencral is, as
we have seen already, a novice as regards Indian problems.
His councillors on the other hand are admittedly experienced
in Indian questions. For those upconnected with the Govern-
ment it is difficult to say what is the exact influence of the
Governor-General and his councillors in the actual administra-
tion of India. Arguing on abstract principles, it would seem
that in matters of every day routine, it is not probable that the
Governor-General would take it upon himself to go against the '
considered opinion of his experienced advisers, and especially
if that opinion is the opinion of the majority of his colleagues.
The Governor-General has a right to overrnle his Council
under certain circumstances. But it is very doubtful if he evee
feels the need of exercising this extraordinary power. The
last case when this right was exercised was in 1877 or 1878,
Lord Lytton, the then Viceroy, having been pledged to carry
out the tariff policy of the Home Government at any cost. It
may be argued that that incident was of too peculiar a character
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to form a valid precedent. At any rate the mere fact that the
right was exercised but once in the course of nearly sixty years
is enough to show that, though the provision is incorporated
in the present act, the power it gives will not be lightly resort-
ed to. In cases like this, mere disuse of a legal power does
not amount to its abolition, though it shows its abeyance.
The prerogative of the King in England to veto Bills sent
up by Parliament has not been specifically abolished by any
Act of Parliament, and yet almost every writer on the English
constitution takes it for granted that the royal veto is dead.
The prerogative has been in abeyance—as far as England is
concerned—for more than 2 centuries. It must be admitted that
the presence of such a clause shows, more than anything else,
the absolute, autocratic nature of the Government of India.
In proportion, however, as the principles of representative
Government are extended, bringing in their train the ideas
of responsible government, such powers in the supreme head of
the Government, however closely circumscribed, would be found
to be incompatible if not altogether useless.

VI. The Council at Work.

By subclause (2), Sec. 40, power is given to the Governor-
General to make rules and orders for the more convenient tran-
saction of business in his executive council. This power, first
given by the Indian Councils Act 1861, was utilised by Lord
" Canning to introduce some division of work in the Council.
Before 1861 every question of administration had to go
through thie whole council, no matter what the department in
which it had originated, because the council worked as a collec-
tive board, and left no power to individual members to work
each for a separate department. Under the Indian Councils Act
of 1861, the provisions of which have been incorporated in Sec.
40 (2) of this act, the Governor-Generel can, for the more con-
venient transaction of business, parcel out the work of admini-
stration amongst his colleagues. By that method can be secured
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more convenient as well as expeditious transaction of business.
Each member of the council is thus also the head of a Depart-
ment. At the present time, the business of the Government of
India, it may be said, is conducted in a manner analogous to
the Cabinet administration prevalent in England. The papers
regarding any subject which comes up for consideration are
prepared by the department concerned, and are first submitted
to the member in charge of that department. The member passes
his own orders in all minor cases; but in important cases, and
especially in cases where two departmengs differ in opinion, or
when it is proposed to overrule a Provincial Government, the
member cannot pass final orders by himself. Such cases are,
therefore, referred to the Governor-General. He may pass final
orders in consultation only with the member in whose depart-
ment the question originally arose. If he concurs with the
member in charge, and the question is relatively a minor one,
the usual practice would be for the Governor-General to pass
the final orders. Questions involving large issues cf general
policy, or questions which cannot be decided without legislation
of the Government of India are referred to the whole council,
and are decided by a mojority in case of a difference of opinion.
The council usually meets once a week but it may meet more
frequently. The meetings are private and the decisions arrived

at are always represented as the decisions of the Governor-
General-in-Council.

The council is divided into 8 departments. They are: (1) the
Foreign Department, usually in charge of the Governor-
General himself, (2) the Army Department in charge of the
Commander-in-Chief since 190g, (3) the Home Department, (4)
the Revenue and Agricultural Department, (5) the Commerce
and Industry Department, (6) the Education Department, (%)
the Finance Department and (8) the Legislative Department.

VII. The Work of each Department.

The Foreign Department transacts all business relating
to the foreign policy of the Governmet of India, to the frontier
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tribes, and to the Native States in India. It also controls the
general administration of such provinces as Ajmer-Merwara,
Coorg, the North-West Frontier Province, and British Baluchi-
stan. The Government of India have really speaking very little
control over their external relations; and such control as they
have is confined to the relations with the frontier powers in the
North-West, such as Afghanistan and Persia, and in the North-
East such as Tibet, China and Siam. The Foreign Department
also deals with questions of ceremonial, and those relating to
the Indian orders, the Imperial Service Troops, the Cadet
Corps, and the Chiefs’ colleges.

The Home Department is concerned with the work of
general administration, and deals with internal politics, law
and justice, police, hospitals, public houses, Municipalities,
Local Boards and a number of other subjects. Matters
ecclesiastical are also under this department. As all these
matters fall primarily within the jurisdiction of Local Govern-
ments, the work of the Home Department consists chiefly
in controlling and supervising the Provincial Governments.
Its share of actual administration is confined to the Government
of the penal settlement of Port Blair.

The department of Revenue and Agriculture, created in
1871 and abolished in 1879, and reconstituted in 1881, is con-
cerned with the administration of land revenue and agricultural
enquiry, agricultural means and famine relief. The organisation
of economic and scientific investigation and of measures of
agricultural improvement is also in the charge of this depart-
ment. The mere enunciation of its branches ¢. g. the Metereo-
logical Department, the Survey Department, the Civil Vetetinary
Department, the Forest Department, will suffice to show its
multifarious activities. Asin the case of the Home Department the
functions here again are primarily falling within the jurisdiction
of Local Governments, and the functions of the Revenue and
Agricultural Department are mainly of a supervising and con«
trolling character. Since 1905, it has also received charge of the
Irrigation branch of the Public Works Department.

The Commerce and Irdustry Department, formed in 1903,
has taken over some portion of the work from othgr depart.
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thents, and is concerned with the questions relating to the
trade and manufactures of the country. It i3 also the depart-
ment which represents the railways in the council of the
Governor-General. It is concerned with the administration
of the Factories, Petroleum, and Explosives acts. Postal busi-
ness, customs, statistics, printing and stationary; and every-
thing relating to ports, shipping, and trade generally have
been transferred to this from the find®ce department. Other
functions directly connected with the trade and under this
department are the Merchandise Marks: Act. It controls the
Post-office—an Imperial Department under a Director General
under whom are the Provincial Post-Masters—and also the
Telegraph Department. It considers all labour questions includ-
ing emigration to foreign countries, as also to Assam. The
control of expert mining staff, including inspection of all mines,
and the matters relating to geological enquiries are made over
to that department.

The Legislative Department is responsible for ali matters
connected with the conduct of the Legislative Council of the
Governor-General. It is also entrusted with drafting of enact-
ments and of publishing and revising the Statute book. Italso
supervises the legislation of the provincial councils, and it assists
the other departments of the Government of India with advice
on legal questions and principles.

The Army Department is under the sole charge, since 1909,
of the Commander-in-Chief. It deals with all questions relating
to enlistment, pay and promotion of soldiers, volunteers, and the
Royal Indian Marine, and the Indian Medical Service, ordnance
and stores.

The Education Department, created in 1909, deals with all
educational matters such as the control and establishment of
universities and technical institutions, the grants-in-aid, the
establishment of schools and their equipment, the extension
of education etc. Asall these matters fall within the jurisdic-
tion of the various provincial governments, the work of the
Department is chiefly of a supervising and controlling nature,
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besides the main question of formulating the educational policy
of the Government of India.

The Finance Department deals with the general admini-
stration of Imperial and Provincial Finance, with questions relat-
ing to the salaries, leave and pensions of public officers, and
with currency and banking. It supervises and controls such
sources of revenue as opium, excise, stamps, salt and assessed
taxes. It also administers the mint, and the Gevernment Trea-
suries. One single department manages the civil accounts of
Loth the supreme and the provincial governments. At the
head of this department is the Comptroller and Auditor General
who is also the Head Commissioner of paper currency. A
separate branch, called the Military Finance Department, is
entrusted with all questions relating to the financial administra-
tion of the Army.

VIII. The Indian Council and the English Cabinet.

Is the Council a Cabinet ? Says Sir J. Strachey, “Although
the separation of departments is less complete than in England,
and the authority of the member of Council much less extensive
and exclusive than that of an English Secretary of State, the
members of Council are now virtually cabinet ministers,
each of whom has charge of one of the great departments of
Government. Their ordinary duties are rather those of admini-
strators than of Councillors.” In spite of the writer’s intimate
cxperiencg of the system of the Government of India, it is
difficult to accept the opinion that the Indian Council isa
Cabinet in miniature. Apart from the delegdffon to each
member of a specific department, there is no mblance
between the Council of the Govcrnor-(}%al “#nd the
Cabinet of Western democratic countries. On'¥he offille hand,
the differences between the two are many and striking. (1) The
authority of a Cabinet Minister in England or France is much
wider-as Sir John himself admits than~that of a Councillor of
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the Viceroy of India. (2) The public actions of a Cabinet
Minister in those countries, moreover, arg taken by each
Minister by himself, while the similar actions of the Councillors
in India are invariably expressed as being the acts of the
collective entity, the Governor-General-in-Council. (3) It is
true that these Councillors like the Cabinet Ministers in Euro-
pean countries are members of the Legislature, apparently
pursuing a uniform, pre-concerted pokey, but there the resem-
blance ends. The councillors in India by no means hold their
position in the Council, as do the Cabinet Ministers in demo-
cratic countries, because they are the acknowledged leaders of
the dominant party in the legislature. There are no parties in
politics in this country. There is also no duty imposed upon
the Councillors to hold themselves answerable to the legisla-
ture for their .acts, and to resign in the event of their acts o1
policies not finding favour with thelegislative assembly.(4) There
is also no Prime Minister in India—unless, indeed, we take the
Viceroy to be his own Prime Minister--as is usual in all cabinets;
And even if we take the Viceroy to be his own premier, there
is not that bond of union between him and his colleagues as is
always found between the prime minister and his cabinet col-
leagues in England or France, the bond of identical opinions on
leading political questions of the day and of sympathetic chang-
es of political fortune. The Viceroy is a new comer, while his
colleagues are all veterans in the service of India. The Viceroy
is immeasurably their superior in social position and theoretical
powers, and they are his superiors in local knowledge. They
do not, by any means, come to their work at the same moment,
and leave it also at the same. Beyond the fact that the Viceroy -
usually takes pharge of a department of State, and that he
regulates the distribution of work among his colleagues, there
is really n ilarity between an English Prime Minister and
the Vic of Jndia. (5) The English Cabinet is a body
quite the constitutional law of England. In other
count the§Phave legal existence; but no where has constitu-
tional law invested them with that corporate capacity which
we find in the case of the Executive Council of the Viceroy.
(6) The fancied resemblance to a Cabinet breaks down even
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when we look to points merely of detail. Thus the position of
the Secretary in an Indian Department has been compared to
shat of the permanent Under Secretary in England. But there
are important differences between the Indian Secretary to the
Covernment and the English permanent (of course he cannot
be compared to the Parliamentary) Under Secretary of State.
The report of the Royal Commission on Decentralisation says:~
“The Secretary, as above stated, is present at Council meetings.
He attends on the Viceroy, usually once a week, and discusses
with him all matters arising in his department, and he has the
right of bringing to the Viceroy’sspecial notice any case in which
he considers that His Excellency's concufrence should be ob-
tained to action proposed by the departmental member of coun-
cal. His tenure of office is usually limited to three years.” In
all these respects, the position of the English permanent Under-
Secretary is radically different. He cannot be present at
Cabinet meetings; he has no direct excess to the Prime Minister
nor the right to appeal against his departmental chief; and his
tenure of office is in no way limited.
Under these circumstance, it would be impossible to regard
the Government of India in the same light as the Cabinet
Government in England. The principles which guide the
working of the Indidn Council have been well summarised by
J. S. Mill. « The Councils ”” he says in his representative
government, “ should be consultative merely in this sense, that
the ultimate decision should rest undividedly with the Minister
himself; but neither ought they to be looked upon, or to look
_upon themselves, as ciphers, or as capable of being reduced to
such at his pleasure. The advisers attached to a powerful and
perhaps self-willed man ought to be placed under conditions
which make it impossible for them, without discredit, not to
express an opinion; and impossible for him not to listen to and
consider their recommendations, whether he adopts.them or
not. The relation which ought to exist between a chief and
this description of advisers is very acurately hit by the councils
of the Governor-General and those of the different presidencies
in India. As a rule every member is expected to give an
opinion, which is, of course, very often a simple acqujescence;
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but if there is difference of vpinion, it is at the option of every
member, and is the invariable practice, to récord the reasons
of his opinion; the Governor-General or Governor doing the
same. In ordinary cases the decision is according to the sense
of the majority. The Council, therefore, has a substantial part
in the government, but if the Governor-General or Governor
thinks fit, he may set aside even their unanimous opinion,
recording his reasons. The result isthat the chief Is, indivi-
dually and effectually, responsible for every act of the govern-
ment. ' No apology is needed to record atlengththe opinion
of one of the most eminent political thinkers of thelast century,
who was himself for a long time in the service of the East
India Company. At the time when Mill was writing this.
however, the council was working as a collective board, each
member in which shared equally in every act of administration.
The distribution of the work of the council in different depart-
ments, each in the charge of one member, was introduced
subsequently. But the principles he has laid down still hold
good. It is even now recognised as a fundamental principle of
the Government of India that while the Governor-General of
India possesses in the last resort power to act upon his own
judgment, even against the unanimous opinion of his colleagues,
he is also obliged to hear the opinion of his experienced coun-
cillors. And those counsellors have the right to make known
their opinion, not merely as regards their particular departments,
but onal! questions coming before the council. On account,
However, of the cumbrousness of the sysiem of collective
working, the practice which prevailed under the Company was
abandoned in 1861, though in form the acts of the Government
of India are even now the acts of the Governor-General-in-
Council.

It is impossible, therefore, to accept the opinion that the
Indian Council is for all practical purposesa Cabinet like that
of England. Those who are entitled to as much deference as
Sir John Strachey have declared that the Government of India
is even now conducted by a collective board or committee, in
which every member—even the Viceroy—has the same powers.
Says Lord Curzon, “Never let it be forgotten that the Govern-
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ment of India is conducted not by an individual but by a commit.
tee. No important act can be taken without the assent of a
majority of that committee. In practice this cuts both ways.
The Viceroy is constantly spoken of as though he and he alone
were the Government. This is, of course, unjust to his colleagues,
who are equally responsible with himself, and very often deserve
the credit which he unfairly obtains. On the other hand,
it is sometimes unfair to him, for he may have to bear the entire
responsibility for administrative acts or policies which were
participated in or originated by them. The Viceroy has no
more welght in his council than any individual member of it.”’
If such a strong willed ruler as Lord Curzon could publicly utter
such sentiments, there is every reason to believe that the growth
of departmentalism has by no means diminished the importance
of the council, or displaced old theories of Government.

IX. The Councils of the Governor-General and of
the Secretary of State compared.

A comparison of the powers of these two great bodies shows
that while in theory the council of the superior authority, the
Secretary of State, appears to have wider powers, in practice,
the Conncil of the Governor-General, the man on the spot, must
of necessity have the more effective powers. (1) It is true the
councillors of the Governor-General may be overruled by him
in any case whenever the tranquillity, safety and interests of
‘British India, in his opinion, requite him to do so, while
tne India Council cannot be overruled by the Secretary of
State in certain specified matters. (2 ) At the same time, it
must be remembered that the council of the Governor-General
is not excluded from any matters whether secret or urgent.
(3) Again, though the tenure of office of an India councillor
is definite, and though he is not removeable from office except
by a joint address of both the Houses of Parliament, thus
appatently enjoying a more indepedent position, he does not in
reality enjoy the same position as the viceregal cpuncillor

L &4
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whose tenure of office is less secure, because the latter is never
confronted by the opposition of a man, with the influence and
importance of the Secretary of State, whenever he differs from
his chief. (4) The Secretary of State, moreover, in most
matters, is not bound to accept the opinion of the majority of his
council, even when he consults them, while the Viceroy must in
most cases abide by the decision of a majority of his council.

In considering the wider question a¥ to the relations between
the Government of India and the Secretary of State, it is diffi-
cult to say exactly what is the principfe governing these rela.
tions. Sir Courtney Ilbert says that the relations are governed
by well known constitutional usages. When we think only of
the past the opinion of Ilbert seems to contain a considerable
degree of truth. In every case that has arisen in the last 60
years or so, the Secretary of State has always been acknow-
ledged as the final authority; and the Governor-General, in
cases where he differs from the Secretary of State, has no
alternative but to submit or to resign. Lord Northbrook in
1875, and again Lord Curzonin 1905, chose to resign when
they could not accept and carry out the policy determined
upon by the Secretary of State. The action of Lord Lytton
1878 seems to be conclusive on the point that in all matters
the Government of India have in the last recourse to obey the
orders of the Secretary of State. At the same time Sir John
Strachey, who was intimately connected with the Government
of India for nearly half a century, takes a different view.
Much depends, according to him, upon the character of the
individuals for the time being holding the two offices of the
Governor-General and the Secretary of State. It must be
confessed that in the administration of any progressive country
no amount of petrified usuage, however sanctificd by precedent,
can hold its ground before the daily expanding needs of the
Government. A critic so shrewd and penetrating as Sir Valentine
Chirol has declared that the effect of the constitutional reforms
of Lord Morley, giving some share in the Government of the
country to the representatives of the people, is bound to result
in developments, which must inevitably enhance the importance
of the Government of India in the eyes of the home authorities.



[83]

In proportion as the ideas of responsibility to the people of
India is recognised and accepted by the Government of the
country, they will ever carry that weight due to the offic ia
spokesmen of three hundred million human beings, which could
never be attributed to a committee of bureaucrats however
experienced they might be. As the control of the Indian people
grows, the control of the Secretary of State and his council
must diminish and eventually disappear. This does not neces-
sarily mean that the sovereignty of the Imperial Parliament
would in any way be impaired.

The legal liability of the Governor-General and his coun-
cillors—and of all Governors and their councillors—is very
different from those of the colonial Governor. For acts done
in their official capacity the Indian Governors and their
councillors are immune from any liability. They can in no
way be proceeded against, or arrested or imprisoned before
the Indian High Courts. For certain specified offences, however,
such as engaging in trade on their own account or receiving
presents, they may be prosecuted before the King’s Bench

division of the High Court in London.



CHAPTER V.
Local Government.
PART Vv

GENERAL.
-—-"1'_&-"“-—-
General.

45, (1) Every local Government shall obey the of orders the
Governor-General-in-Council, and keep him constantly and diligently
informed of its proceedings and of all matters, which ought, in its
opinion, to be reported to him, or as to which he requires information,
and is under his superintendence, direction and control in all matters
relating to the government of its province,

(2) No local Government may make or issue uuy order for
commencing hostilities or levying war, or negotiate or conclude any
treaty of peace or other treaty with any Indian prince or state (except
in cases of sudden emergency or imminent danger when it appears
dangerous to postpone such hostilities or treaty), unless in pursuance
of express orders from the Governor-General-in-Counecil or from the
Seoretary of State; and every such treaty shall, if possible, contain a
clause subjecting the same to the ratification or rejection of the Go-
vernor-General-in-Council. If any governor, lientenant-governor or
chief commissioner, or any member of a governor’s or lieutenant-
governor’s executive council, wilfully disobeys any order received from
the Governor-General-in-Council under this subsection, he may be
suspended or removed and sent to England by the Governor-General-
in-Council, and shall be subject to such further pains and penalties
a8 are provided by law in that behalf.

(8) The authority of a local Government is not superseded by
the presence in its province of the governor-general,
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Governorships.

46. (1) The presidencies of Fort William in Bengal, Fort St,
George and Bombay are, subject to the provisions of this Act
governed by the Governors in Council of those presidencies respective=
ly, and the two former presidencies are in this Act reforred to as
the presidencies of Bengal and of Madras,

(2) The Governors of Bengal, Madras and Bombay are appointed
by His Majesty by warrant under the Royal Sign Manual.

(3) The Secretary of State may, if he thinks fit, by order, re-
voke or suspend, for such period as he may direot, the appointment of
s covneil for any or all of those presidencies; and whilst any sach
order is in force the Governor of the presidency io which the order
refers shall have all the powers of the Governor thersof in Couneil,

47. (1) The members of a Governor's Executive council shall
be appointed by His Majesty by warrant under the Royal Bign
Mannal, and shall be of such number, not exceeding four, as the
Secretary of State in Couneil directs.

(2) Two at leat of them must be persons who at the time of
their appointment have been for at least twelve years in the service
of the Crown in India,

(3) Provided that, if the Commander-in-chief of His Majesty’s
forces in India (not being likewise Governor-General) happens to be
resident st Calcutta, Madras or Bombay, he shall, duriug his conti-
nuance there, be a member of the Governor's council,

48. Every Governor of s presidency shall appoint a member of
his Executive council to be vice-president thereof,

49. (1) All orders and other proceediugs of the Governor in
Council of any presidency shall be expressed to be made by the
Governor in Council, and shall be signed by a secretary to the
Government of the presidency, or otherwise, as the Governor in
Coundil may direct.

(2) A Governor may make rules sund orders for the more con-
venient transaction of businees in his Executive council, and every
order madg or act done in accordance with those rules and orders
ahall be ¢ as being the order or the act of the Governor in

Couneoil.
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50. (1) If any difference of opinion arises on any question
brought before a meeting of a Governor’s Hxecutive council, the
Governor in Council shall he bound by the opinion and decision
of the majority of those present, and if they are equally divided the
Governor or other person presiding shall have a second or casting vote.

(2) Provided that, whenever any measure is proposed before
a Governor in Council whereby the safety, tranguillity, or interests
of his presidency, or of any part thereof, are or may be, in the judg-
ment of the Governor, essentially affected, and he is of opinion either
that the measnre proposed ought to be mfopteﬂ and carried into
execution, or that it ought to be suspended or rejected, and the
majority present at a meeting of the council dissent from that opinion
the Governor may, on his own authority and responsibility, by order
in writing, adopt, suspend, or reject the measure, in whole or in part.

(3) In every such case the' Governor, and the members of the
council present at the meeting shall mutually exchange written
communications (to be recorded at large in their secret proceedings)
stating the grounds of their respective opinions, and the order of the
Governor shall be signed by the Governor and by those members.

(4) Nothing in this section shall empower a Governor to do
anything which he could not lawfully have done with the concurrance
of his couneil.

51, If a Governor is obliged to absgnt himself from any meeting
of his Executive council, by indisposition or any other oause, and
signifies his intended absence to the council, the vice-president, or, if
he is absent, the senior civil member present at the meeting, shall
preside thereat, with the like powers as the Governor would have
had if present.

Provided that if the governor is at the time resident™j the place
where the meeting is assembled, and is not prevented by indiposi
tion from signing any act of council made at the meeting, the act
shall require his signature; but, if he declines or refuses to %
like provisions shall have effect as in cases where the governon
present, dissents from the majority at a meeting of the oonnoi'lQ

52, The Secretary of State in Council may, if he thinks fit,
direct that the province of Agra be comstituted a presid
8 Governor in Council, and, if that direction is given, the presideng$
shall be constituted on the terms and under the conditions m*mﬂ



(81

in section nineteen of the Government of India Act, 1858, and section
four of the Government of India Act, 1854,

Lieutenant-Governorships and other Provinces.

53. (1) Each of the following provinces, namely, those known as
Bihar and Orissa, the United Provinces of Agra and Oudh, the Punjab,
and Burma, is, subject to the provisions of this Aét, governed by a
Lieutenant-Governor, with or without an executive couneil,

(2) The Governor-General-in-Council may, by notification with
the sanction of His Majesty previously signified by the Secretary of
State in Council, comstitute a new province under a Lieutenant-
Governor.

54, (1) A Lieutenant-Governor is appointed by the Governor-
Geperal with the approval of His Majesty.

(2) A Lieutenant-Governor must have been, at the time of his-
appointment, at least ten years in the service of the Crown in India,

(8) The Governor-General-in-Council mayg with the sanction
of His Majesly previdusly signitied by the Secretary of State in
Council, declare and limit the extent of the authority of any lieutenant-
governor,

55. (1) The Governor-General-in-Council, with the approval of
the Secretary of State in Council, may, by notification, create a coun-
cil in any province under a lieutenant-governor, for the purpose of
assisting the lieutenant-governor in the execntive government of the
province, and by such notification

(a) make provision for determining what shall be the number
( not exceeding four ) and qualifications of the members
of the council; and

(4) make provision for the appoimtment of temporary or acting
members of the council during the absence of any
member from illness or otherwise, and for the procedure
to be adopted in case of a difference of opinion between
a lioutenant-governor and his council, and in the case of
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equality of votes, and in the case of a lienténant-governor
being obliged to absent himself . frem ‘his confeil by
indisposition or any other cause:

Provided that, before any such notification is published, a draft
thereof shall be laid before each House of Parliament for ngt less
than sixty days during the session of Parliament, and if, hefore the
expiration of that time, and address is presented to His Majesty by
either House of Parliament against the ™t or any part thegeef, no
further proceedings shall be taken thereon, without prejudice to the
making of any new draft.

(2) Every notification under this section shall be 1aid before
both Houses of Parliament as soon as may be after it is mader

(3) Every member of a lieutenant—-governor’s executive coun-

cil shall be appointed by the governor-general, with the approval of
His Majesty.

56. A Lieutenant~Governor who has an executive council shall
appoint & member of the council to be vice-president thereof, and
that vice-president shall preside at meetings of the council in the
absence of the lientenant-governor.

57. A Lieutemant-Governor who has an executive council may,
with the consent of the Gtovornor-General-in®*Council, make runles and
orders for more convenient transaction of business in the couneil, and
every order made, or act done, in agcordance with such rules and
orders, shall be treated as being the order or the act of the Lieuten-
snt-Governor in council.

58, Each of the following provinces, namely, those known as
Assam, the Central Provinces, the North-West Frontier Province,
British Baluchistan, Delhi, Ajmer-Merwara, Coorg and the Andaman’
and Nicobar Islands, is, subject to the provisions of this Act, admini-
stered by a chief commissioner,

59. The Governor-General in Conucil may, with the approval of
the Becretary of State, and by notification, take any part of British
India under the immediate authority aud management of the Gover-
nor-General in Council, and theretipon give all necessary orders and
directions respecting the sdministration of that part, by placing it
under a chief commissioner, or by otherwise providing for its admini-
stration.
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Boundaries.

60. The Govétnor-General-in-Counncil may, by notification, declare,

" sppaing or alter the boundaries of any of the provinces into which British

Indip s for the time being divided, snd distribute the territories

of British India among the several provinces thereof in such manne:
a8 may seem expedient, subject to these qualifications, namely:—

(1) =an entire district may not be transferred from one pro-
vince t0 another without the previous sanction of the
Crown, signified by the Secretary of State in Council;
and

(2) any uotification under this section muy be disallowed by
the Secretary of State in Council.

61. An alteratiqn-n pursuance of the foreguing provisions of
the mode of administration of any part of British India, or of the
boundaries of any part of British India, shall not affect the law for
the time being in force in that part.

62. The Governor of Bengal in Council, the Governor of Madras
in Council, and the Governor of Bombay in Council may, with the
approval of the Secretaty of State in Council, and Ly notification,
extend the limits of the towns of Calcutta, Madras and Bombay,
respectively; and any Act of Parliament, letters, patent, charter,
law or nsuage conferring jurisdiction, power or authority within the

limits of those towns respectively, shall have effect within the limits
as 80 extended.

COMMENTS.

L. The Development of the Provincial Governments
in India.

British India is divided into 8 large provinces and 7 lesser
charges each of which is termed a Local Government. The
provinces are the two old Presidencies of Madras and Bom-
bay, to which, since 1912, has been added the PresMency of

12
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Bengal; the four Lieutenant-Governorships of the United
Provinces, the Punjab, Burma. and Bihar and Orissa; the Chief
Commissionerships of the Central Provinces, Assam, North—
West Frontier province; British Baluchistan, Ajmere-Merwara,
Coorg and the Penal Settlement of Andaman Island. Tothese was
added in 1912 the Commissionership of Delhi, when that city
was made the capital of the Governmgnt of India. The new
Chief Commissionership was a charge created by separating
the district of Delhi and the enclave of territory around it from
the Punjab, and placing it under a Commissioner directly under
the Government of India. Originally, the three Presidencies of
Fort St. George or Madras, of Fort William or Bengal, and
Bombay were centres of the East India Company, politically
independent of one another. Though in point of history, Madras
was the oldest of the East India Company’s possessions in
India, the acquisition by Clive in 1765 of the Diwani of Bengal,
Bihar and Orissa from the Mogul Emperor made the Presidency
of Fort William the premier Presidency in India. From 1773
this practical importance was recognised also in theory, the
Governor of Fort William being made the Governor-General of
Bengal, and being given supremacy over other provincesand over
the Governors of Bombay and Madras. This supremacy of the
Governor-General of Bengal was carried a step further in
1785, and was made permanent in 833, when the Governor-Ge-
neral of Bengal was declared to be the Governor-General of
India, though' the same officer was also the Governor of Bengal.

The year 1833 is also remarkable in the history of the pro-
vinces in India, because in that year Parliament permitted the .
East India Company to erect a fourth Presidency out of territories
acquired by the Company on the north-west frontiers of Ben-
gal, and comprising a great portion of the modern provinces of
Agra and Oudh. This permissive clause of the Charter Act of
1833 was not carried into execution till 3 years later; and even
then in a modified form. The territories on the north-west
frontier of Bengal were erected into a Lieutenant-Governorship
by notification in the gazette of February 21, 1836. They were
styled the North-West Provinces upto 1gox, when, in order to
distinguich them from the North-West Frontier Province,formed
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in.that year, they came to be known as the United Provinces of
Agra and Oudh. By section 53 of the present Act these pro-
vinces may be etected into a Presidency by the Secretary of
State in Council.

Another change came 20 years later in 1853, when the
Governor-General of India was relieved from the immediate
administration of the Presidency of Bengal, and a new Lieute-
nant Governorship was created to administer that province.
Here also s. 16 of the Government of India Act gave power
to the Court of Directors, suhject to the sanction of the Board
of Control, to appoint a Governor for the Presidency of Fort
William. Until, however, a separate Governor was appointed
under that Act, the Governor-General was given power to
appoint a Lieutenant-Governor. The Governor-Gencral exer-
cised this alternative power and Bengal remained a Lieutenant-
Governorship till 1g12. The Governor General becomes from that
date, both in name as well as in fact, the Governor-General of
India and not immediately of any particular province.

The Punjab, annexed in 1849, was governed first by a board,
afterwards by a Chief Commissioner, and was made a Lieun-
tenant-Governorship in 1859. Oudh, which was annexed in 1856,
was first placed in charge of a Chief Commissioner; but was
later on merged in the Lieutenant-Governorship of the then
North Western Province, and the modern United Provinces
of Agra and Oudh. Burma was the next Lieutenant
Governorship. In 1862 the Burma provinces were known
as British Burma and were administered by a Chief Commi-
ssioner. After the war of 1886 the whole province was styled
Burma andwasraised to the status of a Lieutenant-Governorship
in 18g7. On their annexation in 1853 the territories of the Raja
of Nagpur were made a separate administration, and placed
under the charge of a Chief Commissioner in 1861. To them
was added the district of Berar ceded by the Nizam in 1903,
Assam was at first added tc Bengal on its annexation in 1876;
but in the same year it was detached and placed under the
charge of a Chief Commissioner. In 1905 it was combined
with the short-lived province of Eastern Bengal and Assam,
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Seven years later, however, by the decree of the King Emperor
the partition of Bengal of 1905 was rescinded. Bengal became
once more the Presidency that it was before 1833. The provinces
of Behar and Orissa became 2 new Lieutenant-Governorship;
and Assam was once more made a separate Chief Commission-
ership. The North-West Frontier province was created in 19o1,
and consisted of the districts detached from the Punjab, partly
to allow the Government of India tdexercise more direct con-
trol over frontier questions, and partly to relievethe Government
of the Punjab. To them also were added a number of adjoining
border tracts over which direct influence had been exercised by
the Government of India since 18g2. British Baluchistan was
formed into a Chief Commissionership in 1877. Coorg, conquer-
ed and annexed in 182g, is administered by the Resident of
Mysore who is also the Chief Commissioner of Coorg. So also
the small British territory of Ajmere-Merwara in Rajputana,
which is administered by the Agent to the Governor-General in
Rajputana, being also Chief Commissioner of Ajmere. Finally,
in 1912, the district of Delhi, with a territory round about it, was
detached from the Punjab (to which it had been annexed after
the mutiny) and was made into a Commissionership under the
immediate charge of the Government of India, who since that
date have made it their capital.

I1. Procedure to create new Provinces.

The power of the Governor-General, by notification in the
Gazette, and subject to the approval of the Secretary of State
for India in Council, to take any part of British India under
the direct authority of the Government of India, was questioned
by Sir Barnes Peacock in 1852. It was therefore expressly
granted by s. 3 of the Act of 1853; and has been embodied in
s. 59 of the present Act. This power has been frequently used,
¢ g-in the case of Arracan, originally annexed to Lower Burma,
taken under this authority directly under the Government of
India, and annexed to British Burma in 1862, by notification, So
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also the Province of Assam. On the other haud in creating the
Chief Commissionerships of Oudh, Central Provinces, and British
Burma the procedure followed was the issue of a resolution
reciting the reasons for such a creation, defining the territories
included in it, and specifying the staff appointed, without mak-
ing any reference to any Statute. The reason for this difference
in procedure is that the Government of India dv not consider
the section of the Act of 1858 to apply to territories already
included in a Chief Commissionership, for a Chief Commission-
ership is already under the direct management of the Govern-
ment of India. A Chief Commissioner merely administers the
territory under his charge on behalf of the Governor-General in
Council, and the latter does not divest himself of any of his
powers in making over the administration to a Chief Commis-
sioner. The Chief Commissioner, however, is, according to
Act X of 1897, s. 3 (29), a local Government and is so considered
by the present Act.

The power to alter the boundaries of the existing provinces,
by notification in the Gazette, was given by the Charter Act of
1833, s. 38. It is subject to fhe reservation that (z) an entire
district may not be transferred from one to another province,
without the previous consent of the Crown through the Secre-
tary of State in Council; and () that any such notification may
be disallowed by the Secretary of State. In 1878 the Govern-
ment of India were advised that the Act of 1865, by which this
power was first modified, enabled the Governor-General in
Council to transfer territory from a Chief Commissionership to
a Presidency or a Lieutenant-Governorship but not vice versa.

Both these powers are subject to the proviso that no law or
regulation dn force at the time of the transfer shall be altered
or repealed except by law made by = the Governor-General in
Council.

Ill. The relative Status of the Provincial Governments.

The provinces, as we have seen, are divided into Governor-
ships, Lieutenant-Governorships and Chief Commissioperships,



[94]

This division does not by any means suggest a great difference
in the powers and position enjoyed by each of these classes of
provinces. For all practical purposes within his own jurisdic.
tion each head of a Provincial Government. whether a Governor,
a Lieutenant-Governor, or a Chief Commissioner enjoys very
nearly the same independence and authority. In fact one might
even say that the more dignified position of the Governor
carries with it less actual powers,éhe powers of government
being shared by the Governor with his council, while the Lieute-
nant-Governorship gives more subspantial powers. Never-
theless there is some difference in the relative rank and position
of each of these provinces. The difference is important because
it points to the old historic distinction, because it has some
practical importance even to-day, and because it throws some
curious light on the question of Provincial autonomy.

IV. The Presidency Governors.

The three governorships of Madras, Bombay and Bengal
have a certain superiority over all the other provinces. Not only
that they are historically the oldest provinces, existing even
before the Central Governmentadtself came into existence; but
this prior existence of theirs and the independent position they
enjoyed at the time, is reflected even to-day in the position of their
chief authorities in their relations with the Government of India.
Each of these provinces is governed by a Governor in Council
on the model of the Government of India. The Governor, like
the Viceroy, is appointed directly from England by.the Crown.
He is usually a person of some importance in the social or
political life of England. Like the Viceroy, the Governor is
styled His Excellency; and is, virtute officii, an extraordinary
member of the Viceregal Executive Council whenever that
Council assembles within the jurisdiction of his Presidency. His
Council, like the Council of the Governor-General, is appointed
to advise and assist him in the task of administration. He hasthe
same pgwers of overruling the council as the Governor-General
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nas, in cases of emergency. The Governors have still "the
right of communicating directly with the Secretary of State
(cp-S. 14 of this Act);andalso toappeal to the Secretary of State
against the Government of India in cases where they differ
from the Government of India, provided the appeal is transmit-
ted to and communicated through the Government of India.
They are more independent, besides, than the other governments
in such matters as their revenue settlement, or the choice of
persons to certain important posts, like the nominated members
of the Legislative Council for instance. Altogether their position,
even to-day, contains many traces of their original equality
with, and independence of, one another.

V. Lieutenant-Governors.

Next in authority to the three Presidency Governments,
there are four Lieutenant-Governorships of the United Provin-
ces, the Punjab, Burma, Bihar and Orissa. Of these the
last alone is governed by a Lieutenant-Governor, with an
executive council of three members one of whom is an Indian,
and it therefore falls in a special class by itself. The present
Act contains provisions enabling the Goveruor-General to
establish executive councils in any of the Lieutenant-Governor-
ships by a proclamation, provided the draft proclamation is
submitted to both the Houses of Parliament 6o days before
coming into operation, and provided that neither of the Houses
cf Parliament moves an address to the King against such a
proclamation. Lord Hardinge attempted to utilise this power
in 1915 for establishing an executive council in the United
Provinces. But the House of Lords addressed the King against
such a proclamation and the reform has been postponed, if not
dropped altogether. The presence of a council in a Local
Government may be taken to mean a restraint on the powers
of the executive head of the Government. If so, the Lieutenant-
(rovernors, who do not have a council, concentrate in their own
person the whole authority of the Government in their prgvinces.
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And in so far as the ideal of Government is promptness in
action and uniformity in policy, the ideal may, indeed, be said
to be fully realised in the case of the Lieutenant-Governors of
India. On the other hand it must not be forgotten that there are
also disadvantages inseparable from such an eminent position,
The Lieutenant-Governor of a province like the United Provinces
rule over a larger population, and therefore is under a much
heavier burden of work, than the Goverwor of a Presidency like
Bombay. Not only is the work too great for a single officer; it
throws on him an entirely disproportionate share of responsi-
bility. Nor is it quite certain that the ideal of bureaucratic
government—efficiency—is best realised under a Lieutenant-
Governor. A single executive officer has neither the time nor
the equipment to consider fully each one of the scores of admini.
strative questions coming before him from every department,
which an officer, of perhaps the same standing, assisting him,
by looking after one or two specific departments, could devote.
Government by such means loses inefficiency andin the close
personal attention to each important question what it might
conceivably gain in theory by the possibility of prompt action
and expeditious transaction of business.

All this is apart from the other advantage of council
government in important provinces, that the insitution of a
council in a Lieutenant Governorship would almost certainly
involve the appointment of at least one more Indian gentleman
to an executive office of the highest importance. The presence
of an Indian in an executive council is claimed to be an advan-
tage to the Government, not because it means more employment
for Indians; men who are appointed to such a position are
almost always in a position to dispense with their official
emoluments; and to get these emoluments they have to make
much greater sacrifices. It is an advantage because the
presence of an Indian gentleman in the executive council brings
the Government into touch with the sentiments of the people,
which, presumably, they otherwise would not have appreciated
at their proper value.

The position of a Lieutenant-Governor with all its load of
businesp and responsibility is not in any way indemnified by
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the possession of more extensive and independent powers as
might appear at first sight. Says Sir John Stratchey “The
checks against the wrongful exercise by the Lieutenant
Governor of the arbitrary power are, however, complete. There
is no branch of the administration in which he is not bound
cither by positive law, by the standing orders of the supreme
Government, or by the system which has gradually grown up
under his respective predecessors.”” Any great changes which
he may desire to introduce must first receive the approval
of the Governor-General-in-Council. He can impose no dues or
tuxation. He has no control over the military forces. His power,
in fine large in appearance, is carefully restricted in practice.

For many years after the transfer of thc Government of
India to the British Crown, the Lieutenant-Governors were also
the legislative authority for their provinces. Since the establish-
ment of the Legislative Councils in their provinces, the
icgislative zuthority has been separated from the executive.
This process has more than ever intensified the necessity
of an Executive Council. The letter of the Government
of India, dated 1st October 1908, says, inter alia, “We recog-
rnisc that the effect of our proposals will be to throw a greater
burden on the heads of the Local Governments, not only by
reason of the actual increase of the work caused by the long
sittings of the Legislative Councils, and in dealing with the
recommendations of those councils. It may be that experience
will show the desirability of strengthening the hands of the
Lieutenant-Governors in ‘the larger provinces by the creation of
Executive Councils. The Executive Councils, by allowing a
listribution of administrative work among the different members
f the council, would relieve the Lieutenant-Governor from
ittending personally to the every day routine of all the depart-
ments of the administration; and leave him more free to attend
© the general principles of administration.”

We may, then, sum up the points in which a Lieutenant-
overnor differs froma Governor; (1) he is styled only “His
donour” while a Governar is described as “His Excellency.” (2)
dais appaipted by the Viceroy from among the-membess-of. the
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Indian Civil Service, while a Governor, often of the same or even
of a superior social position than the Viceroy, is appointed
by the Home authorities. (3) Excepti n Bihar and Orissa, a
Lientenant-Governor has no executive Council. (4) The powers
of a Lientenant-Governor are more narrowly circumscribed,
and the interference of the Viceroy in their domestic concerns
is greater, than in the case of the Presidencies. (5) A Lieutenant-
Governor has no right to commwagicate directly with the
Secretary of State,

VL. Chief Commissioners.

Next in authority to the Lieutenant-Governorsare the Chicf
Commissioners. The title of the Chicf Commissioner was adop-
ed to distinguish the head of the administration in a -minor
province from the financial and judicial commissioners. Thc
title was first introduced in 1853, when John Lawrence was
appointed Chief Commissioner in the Punjab and Bailuchistan.
The Chief Commissioners stand on a lower footing than the
Lieutenant-Governors. There are 8 Chief Commissionerships,
those of the Central Provinces, Assam (in which there are legis-
lative coun cils also), the North-West Frontier Province, British
galuchistan, the new province of Delhi, Ajmere-Merwara. Coory,
and Andaman and Nicobar Islands. The appointment of the
Chief Commissioners is not, unlike that of the Lieutenant-Goy-
ernors, specifically provided for by a special Act of Parliament.
The territories under their charge are, under the theory of the
law, under the immediate authority and management of the Gov-
ernor-General-in-Council, who appoints Chief Commissioners at
his discretion, and delegates to them such powers as are neces-
sary for the purpose of administration. In practice, however there
is very little difference between the powers of the Chief Com-
missioners of the Central Provinces and Assam and those of the
Lieutenant-Governors of other provinces. The Chief Commis-
sioners of the North-West Frontier Province and of British Ba-
luchistan are officers administering tersitosies of less-magnitude.
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They are at the same time agents to the Governor-General for
dealing with the tribes and territories outside British India. The
chief commissionership of Delhi has a special importance of its
own on account of Delhi city being made the capital of India.
British territoriesin Ajmere-Merwara and Coorg are governed by
theagent to the Governor-General-in Rajputana and the resident
in Mysore respectively.

A general survey of Provincial Government shows the
following Principles of Provincial administration in India.

The Governor-General in Council is responsible for the
entire administration of British India, and for the control exer-
cised in varying degrees over the Native States. The Local
Governments must obey the orders received from the Governor-
General-in-Council, and they must communicate to him their
own proceedings. This subordination is derived partly from
Acts of Parliament, partly from the terms of the delegation of
authority by the Governor-General to Lieutenant-Governors and
Chief Commissioners. Every local government, including a
Chief Commissioner, is the executive head of the administration
within the province; and, though there are minor differences in
the relative status of the different local governments inter se, they
are all alike in this: that they are all the delegates, or at least the
subordinates, of the Supreme Government of India represented
by the Governor-General-in-Council.

The actual work of administration is divided between the
Government of India and thelocal Governments on the following
principles. All matters of Imperial importance, or matters
which coneern more than one province, are controlled by the
Gcevernment of India exclusively, as also matters having relation
to concerns outside British-India. On the other hand matters
requiring local knowledge and experience for efficient admini-
stration are left to the Provincial Guvernments. Thus the Su-
preme Government retains in its own hands all matters relating
to (1) foreign relations, (2) the defence of the country, (3)
general taxation, (4 ) currency, (5) public debt, (6) tariffs,
(7) post office and telegraphs, and (8) railways. On the other
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hand ordinary internal administration, assessment and collec-
tion of revenue from land, education, medical and sanitary
arrangements, irrigation and public buildings, fall to the share
of the Provincial Governments. But in all these matters the Go-
vernment of India exercises a general and constant control
in different ways. (I) The most important method of supervis-
ing and controlling the working of every provincial administra-
tion is the financial power of the Goverfment of India. Not only
do they habitually receive, and, if necessary, modify, the annual
budgets of all local governments, not only are they the common
banker for every province; but every new appointment of impor-
tance, every large addition, even to minor establishments, must
receive their specific sanction, so that no new departure in
administration could be undertaken without its previous
approval. (2) The Government cf India also lays down lines
of general policy for carrying on the work of different depart-
ments under the the control of the Provincial Governments; and
it finds out how far these principles have been carried out by
the annual administration reports of the main departments
under the local governments submitted to the Supreme Govern-
ment. (3) In the departments for which it is itself directly
responsible, the Government of India has controlling officers for
those departments in the different provinces. (4 ) In the depart-
ments which are primarily left to the local Governments, such as
agriculture, irrigation, medical, education, and archeology the
Government of India employs a number of inspecting or advising
officers. Those Inspectors-General frequently examine the
working of the department to which they are attached in the
different provinces and report to the Government of India th=
result of their inspection. Should the Government discover any
shortcoming or complaints in any of these reports it would take
action to remedy the particular question. (5) Besides all these a
wide field of appeal to the Government of India is given to officials
and private individuals who may have any cause of complaint
against any particular local Government. (6) Outside the
major provinces of Madras, Bombay, and probably Bengal,
appointments made to the most important posts under the
provincjal Governments are subject to the approval of the
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Governor-General. (7 ) In matters of legislation every proposed
provincial legislation is subject to the preliminary scrutiny
of the Government of India; and, when passed by the
local Government, it must also receive the assent of the
Governoar-General before it could become valid. ( 8 ) Specific
instructions may also be issued to particular local Governments
in regard to matters which may have attracted the attention of
the Government of India, whether the from departmental
administration reports, or the from reports of the proceedings
of a local Government submitted to the Imperial Government.

VII. Regulation and Non-Regulation Provinces.

In the present Act the old distinction between the Regula-
uon and Non-regulation Provinces is almost ignored. For
administrative purposes, however, the distinction still exists,
Upto 1834 the common mode of legislation was by Regulations
issued by the Councils of Fort William, Fort St. George and
Bombay. The intricacy and complexity of these early Regula-
‘ions made them unsuitable to newer conquests of the East India
Company; and so, on their annexation, simple codes were passed
on the principles of the regulations, but modified to suit the
circumstances of each case. The provinces in India came
to be distinguished into Regulation and Non-regulation pro-
vinces according as they were originally administered under
regulations or less formal codes. The only Regulation provinces
are Bengal, Madras, Bombay and Agra. On account of the
development in material progress and legislative activity, the
distinction between the more advanced Regulation provinces
and their non-Regulation compeers has practically disappeared,
except in certain differences in administrative arrangements
explained below. So far as legislation is concerned the contrast
now is not between the Regulation and Non-Regulation areas,
but rather between the territories for which the Government
of India can still legislate by the Executive Council alone, and
the rest of British India where the machinery of a localLegisla-
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tive Council is required. Among the provinces to which this
method of legislation has been made applicable may be
mentioned Aden, Perim, Hill tracts of Chitagong, the Sonthal
Parganas, parts of the Punjab and the North-West Frontier
Province, Ajmere-Merwara, Coorg, and the Andaman and
Nicobar Islands.

VIII. A Sketch of a Provincial Administration.

At the head of the Government in a Regulation Province
is the Governor in Council, or the Lieutenant-Governor, as the
case may be. The Executive Councils of Madras, Bombay and
Bengal carry on the business of the administration in much
the same way as the larger council of the the Governor-Gene-
ral. The departments of the administration are divided between
the members of the council. All important questions are dealt
with by the council collectively, the decisions being arrived at
by majority. The Governor, however, has a right to over-rule
his Council in special cases [ ¢.s. 50 (2) ]. For the province of
Agra the Lieutenant-Governor is solely responsible for the
administration, his powers being limited only by law, and the
standing orders of the Supreme Government. The Secretariats
of the Provincial Governments are divided into departments,
each under 2 Secretary with subordinate officers as in the case
of the Supreme Government. Thusin Bombay the secretariat
is divided into five main departments. 1. Revenue and
Financial; 2. Political, Judicial and Special; 3. General, Marine
and Eclesiastical; 4. Ordinary public works; 5. Irrigation. The
senior of the three Civilian Secretaries is called the Chief
Secretary. In addition to the secretariat there are special
departments such as Inspectors-General of Police, Jails and
Registration, Director of Public Institution, the Inspector-
General of Civil Hospitals, the Sanitary Commissioner, and the
Superintendent of the Civil Veterinary Departments. There
are also the Chief Engineers for Public Works who are likewise
Secretarjes to the Governments in the Public Works: Depart-
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ment. Each of the principal department of the civil service is
under the charge of an officer who is attached to and advises
the local Government. He himselfis brought in touch with
local works by making frequent tours of Inspection. Except
in Bombay, the Revenue Depariment is administered under the
Governor by a Board of Revenue, consisting of two or three
members who are the highest officers in the administrative
branch of the service. The work of this board may be
divided into departments of Land Revenue and the departments
of Excise, Opium, Income Tax, etc. The members of the Board
may act separately or collectively according to the practice
prevailing in each province. In Madras the Board consists of
four members, two of whom arc Land Revenue Commissioners,
one a Settlement Commissioner, and one a Commissioner for
Salt, Excise, Income Tax and Customs. The similar depart.
ments are controlled in Bombay by the Director of Land Records
and Agriculture, and the Commissioner of Stamps, Excise,
and Opium. These officers are immediately subordinate to a
local Government. Besides these officers each Government
has its own law officer, called the Advocate General, to advise
it on legal questions, and to conduct important cases in which
the Government is interested.

In both Regulation and Non-regualtion provinces the actual
system of administration is based on the repeated division of
territories. Each unit of administration is in the respunsible
charge of an officer who is subordinate to the officer next in
rank above him. The most important of this administrative
units is the District, and the most accurate impression of the
system of Indian administration is gained by regarding a Pro-
vince as gonsisting of a collection of districts, which may
themselves be spilt up into sub-districts and smaller areas still.
There are 250 districts in British India, each of an average size
of 4432 square miles, and the average population of close upon
a million. Several districts are combined in a Division. There
are four such Divisions in the Presidency of Bombay namely
Sind, the Northern Division, the Central Division and the
Southern Division. Each Division is in the charge of 2 Division-

al Commissioner. la Madras there are no such Divigions, the
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Districts being immediately under the Provincial Government
there.

[X. District Administration.

“The District Officer,” says SirWilliam Hunter in the
Indian Empire, “whether known as the Collector-Magistrate or
Deputy Commissioner, is the responsible head of his jurisdic-
tion. Upon his energy and personal character depends ultimate-
ly the efficiency of our Indian Government. His own special
duties are so numerous and various as to bewilder the outsider;
and the work of his subordinates, European and Native, largely
depends upon the stimulus of his personal example. The
Indian Collector is a strongly individualised worker in every
department of rural wellbeing, with a large measure of local
independence and of individual initiative. As the name of the
Collector-Magistrate implies, his main functions are two-fold.
He is a fiscal officer charged with the collection of the revenuc
from land and other sources; he is also a Revenue, and Criminal
Judge, both in first instance and in appeal. But his title by no
means exhausts his multifarious duties. He does in his smaller
sphere all that the Home Secretamy superintends in England,
and a great deal more, for he is the representative of
paternal, and not of a constitutional, Government. Police, jails,
education, municipalities, roads, sanitation, dispensaries, the
local taxation and the Imperial revenues of his district are
to him matters of daily concern. He is expected to make him-
self acquainted with every phase of the social life of the natives,
and with each natural aspect of the country. He should be a
lawyer, an accountant, a financier and a ready writer of state-
papers. He ought also to possess no mean knowledge of agri-
culture, political economy and engineering.”

This sketch of his duties is substantially true, though the
independent initiative which the District Officers formerly

epjoyed bas besn. of late gonsiderably xestricted... Even to«day
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a Collector is the principal officer in his district. He is a local
representative of the Government. His duties as Collector
differ in different provinces according to the system on which
the Land Revenue is assessed. Though he is not the only
officer in the district, he is the supreme officer; and nothing
can pass in the district of which it is not his duty to keep
himself informed and to watch the operation. He must watch
the vicissitudes of trade, the state of the weather, the admini-
stration of the civil justicee. He must avoid undue interference
in matters which arenot primarily within his control, but must
offer his remonstrance against anything which he believes to
be wrong in the interests of the people. He is also a Magistrate
of the First Class, though in practice he does not try in person
many criminal cases. But he supervises the work of all other
magistrates in his district. He is responsible for the peace of
the district and suppression of crime,

The District Officer is assisted by a staff of officers both
English and Indian. The most important officer under his
command is the assistant Magistrate who is also called the
senior Assistant:Collector. He must be a man of some length of
service and experience; the extent of his authority mainly
depends on the amount of confidence reposed in him by the
District Officer, The District Superintendent of Police is
another Officer on the staff of the District Officer to whom he
is responsible for the internal peace and order of the district,
for the detection and suppression of crimes, and for the
prosecution of criminals. For the internal management of the
Police affairs, he is, however, responsible only to his immediate
superior at the headquarters.

In consequence of the formation of special departments,
such as those of public works, sanitation and education, the
functions of the District Officers are now-a-days less important
than before. But even in these special departments the active
co-operation and the advice cf the District Officer are always
needed. So also in the new self-governing institutions, such as
the municipalities within his districts, which are all guided and
controlled in their working by the District Officer. He®is alsg

14
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generally the chairman of the District Board which, with the
aid of subsidiary Boards, maintains roads, schools and dispen-
saries and carries sanitary improvements in rutal areas,

In fine the District Officer rules and guides the people,
informs the Government of every thing that takes place in his
district, suggests improvements, and protests against innova-
tions which he considers detrimenf¥to the interests of the
people within his jurisdiction, and maintains peace and order
and good feeling among the various races in his charge.

The District is divided into a number of small units each
in the charge of a responsible officer. In generel the districts
are split up intq sub-divisions under the charge of officers of the
Imperial Civil Service, or the members of the provincial service,
and these sub-divisions are in their turn further divided into
minor charges each under officers of the subordinate service.
Each sub-divisional officer usually resides at the headquarters
of his jurisdiction and has a court house, office, sub-treasnry,
and sub-jail at his headquarters. In Bombay and in the Unit-
ed Provinces the sub-divisional officers generally live at the
head office of the district when not on tour. In these two pro-
vinces, as well as in Madras, sub-district units are styled Talukas
or Tahsils, and are administered by Tahasildars, or Mamiatdars
as they are called in Bombay. These officers belong to the
subordinate service. The area of an ordinary Tahsil is from
400 to 600 spuare miles. The Tahsildar is assisted by his
subordinate officers, styled revenue inspectors, br Kanungos and
the village officers. The latter are mostly hereditary. The
most important of them are! the Patel or the headman who
collects the revenue, and, in Madras, also acts as a petty Magic-
trate and Civil Judge, the Kulkarni or Patvari who keeps the
village accounts, register of holdings, and in general all records
connected with the land revenue; and the Chokidar or village
watchman who is the rural policeman. The Indian village
organization is very ancient and endures even now, though with
modifications required by the peculiar character of the present
systemof government.
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Such is the organization of a Proviacial Government in
the Regulation psovinces. The Non-Regulation provinces differ
in their organization in accordance with the importance and
the progress which they have made. The head of the admini-
stration in those provinces is either a Lieutenant-Governor, or a
Chief Commissioner, who governs with the aid of a Secretariat
and departmental chiefs. The superior officers of the admini-
stration were formerly drawn from a variety of sources; but at
the present day they are chiefly drawn from the Indian Civil
Service and from the Indian army. Since 1903 the appointment
of Military officers has been discontinued in the Punjab, and
since 1go6 in Assam. Burma is the only major province in
which important posts are still given to Military as well as to
Civilian officers. The District Officer in the Non-Regulation
province is called a Deputy Commissioner and not Collector-
Magistrate; and his sudordinates are similarly called the
Assistant Commiissioners or Extra Assistant Commissioners.
With the exception of Oudh, which may be, and is now prac-
tically regarded as one of the United Provinces, Non-Regulation
provinces have no Board of Revenue, the functions of the Board
being discharged either by a Financial Commissioner—as in the
Punjab and Burma—or by the Commissioners of divisions and
Revenue Officers at the head quarters, as in the Central Provin-
ces. The district administration is pretty nearly the same as
in the Regulation provinces, but the District Magistrates and
his First Class Subordinates have more extensive criminal
jurisdiction. Thus they may be invested with powers to try
all criminal cases not involving capital punishment, and can
inflict sentences upto seven years’ imprisonment or transporta-
tion. Moreover administrative and judicial functions are, in
the less advanced provinces, frequently combined. But the
system in the Punjab, and to some extent in the Central
Provinces, approximates very closely to the system in the
Regulation provinces, except that the judicial functions of a Dis-
trict Judge are divided between a Divisional Judge and a local

* District Judge entrusted with less important functions.

The Presidencies as:well as the United Provinces, and, since

1915, Bihar and-Qrissa have each a High Court, while thethighest
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Judicial Tribunal in the Punjab.and Burma is called a Chief
Court; and authority similar to the Chief Coutts is exercised

in the Central Provinces and Assam by one or more Judicial
Commissioners.

Of the minor Provinces, two—the North-West Frontier
Province and British Baluchistan—arg_administered.on nearly
the same lines. As the more important Non-Regulation pro-
vinces, they are divided into districts and administered by
Deputy Commissioners. In the former the Chief Commissioner
is also agent to the Governor General for frontier tribes.
He is aided by the principal officers who are: the Revenue and
Judicial Commissioners, corresponding to the financial Commis-
sioners and the Chief Court of the present province of the
Punjab. So also British Baluchistan which is made up of three
British Districts, the agency territories.held on lease, and the
native states of Kalat and Lasbela. Ajmere-Merwara and Coorg
are governed by the agent to the Governor General in Raj-
putana and the resident in Mysore respectively, while the Su-
perintendent of the penal settlement of Port Blair is also the
Chief Commissioner of Aandman and Nicobar Islands.

X. Relations between the Government of India
and the Heads of Provinces.

It would be as interesting to know as it is difficult to say,
what exactly are the relations between the supreme Govern-
ment and its various subordinate chiefs. On paper, of course,
every thing seems to be so well ordered as to leave hardly any
room for friction. But in reality there is not always found that
smooth and noiselsas working of the wheels of government as
an uniniated outsider would be inclined to believe in. We know
for a fact that Sir Bartle Frere, as the Governor of Bombay, in
the days when Sir John Lawrence was the Viceroy of India,
caused more than one sleepless night to the Viceroy on the
question of the failure of the Bank of Bombay as well as on
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questions of Frontier policy. It is also recorded that the Duke
of Buckingham, as Governor of Madras under Lord Lytton,
caused a serious obstructrion to that Viceroy’s famine policy;
so much so that the Home Government had to interfere, and to
recall, almost peremptorily, the refractory Duke. Perhaps it was
to such cases as these that Lord Curzon alluded in one of his
farewell speeches: “In old volumes of our proceedings which it
has been my duty to study at midnight hours, I have some-
times come across peppery letters or indignant remonstrances,
and have seen the spectacle of infuriated proconsuls strutting
up and down the stage.” For himself, he added, notwith-
standing the fact that. during his seven years’ tenure of the
Viceroyalty nearly thirty Governors, Lieutenant-Governors and
Chief Commissioners had come and gone, there never had been
a time when the relations between the Supreme Government
and the heads of the local Government had been so free from
friction or so harmonious. No one except those intimately
connected with the Government of India can say how often
such friction arises even to-day. It would seem, however, that
the prevalance of the more liberal views as regards the extent
of the authority of local Governments, the great expansion of
their Legislative Councils and the greater harmony between the
rulers and the ruled resulting therefrom, the large concessions
in matters of finance, the definite demarcation of the other
spheres of public activity, the growth of precedent, theimproved
means of rapid communications, and above all the characters
of the men chosen for such posts have all combined to minimise,
if not entirely to destroy, all causes of friction. The right to
be obeyed is so firmly established in the Government of India,
that the privilege of subordinate proconsuls to tender their
resignation by way of a protest against the undue encroach-
ments or interference of the supreme authority has ceased to
be a censure upon the Viceregal powers, and is rather a means
of affording a speedy solution of an unpleasant problem. The
resignation of Sir Bamfylde Fuller afforded the last instance of
this nature, vindicating the right of the Supreme Government
to be obeyed, as well as the right of its licutenant to be relieved
of an untenable situation.
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XI1. The &mehlp of Indian Gevernment.

The question of provincial awtonomy, which has been
exercising the minds of the public for some time past, and
which is discussed more in detail hereafter, will best be solved
by trying to understand whether our present constitution is
unitary or federal in form. In a Unitary Government, lke that
of England or France, all sovereign Power is concentrated in
the hands of the Central Government. ' There may, indeed, be
a division of functions between the cenfral and local governing
bodies. But this division in no case amounts to a distribution
of sovereign powers. The local governing bodies are the
creatures, the delegates and the dependents of the central power,
which is the sole, supreme, sovereign authority in the state; and
between which anrd the local bodies no other sovereigh or semi-
sovereign authority is interposed. On the other hand the chief
characteristic of a Federal Government is the distribution of
sovereignty between the Federal power and its comstituent
states, A federation is a combination of several independent
states into one single state. The combining state may have
desited, or been compelled, to unite in order to promote their
economic development, or to secure their political integrity or
safety. But even when combined they do not lose all trace of
their original independence. Henoe the new central state, made
by the union of the old independent states, is entrusted only with
such spvereign powers as the combining state might decide to
vest in a central authority. Consequently even in cases where
the necessity of unification is enforced by the consideratians of
self-preservation, the central autharity, though allowed a liberz!
share of sovereign powers, is never quite the ‘undisputed
sovereign which the similar authority in a unitary state is. There
is.always.a difference between powens allotted to the central
power and those reserved for individual state.

The Government of India resembles, as well as differs from,
both these kinds of states. The dominant position of the
Supreme Government in India. and its unquestioned powers of
sontrol; and even of creation, suggest a great affinity to a uni
tary stat®, But the presence of Provincial Governments, which
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are an intermediary between the Supreme Government and the
Jocal governing bodies, and which are essentially deputies of
the Supreme Government, serves to distinguish the Government
of India from a unitary state. Nor can we quite describe it as
a federal state. The mere presence of a number of provinces,
with each its own separate Government, is not enough to
constitute a federation. With the exception of the three
Presidencies, all the other provinces in India have been created
by the central authority in order to relieve the latter of some
portion of its heavy administrative work. In stead, therefore,
of the provinces combining to create a united central Govern-
ment, as is the case in federations, it was rather the central
Government which deputed its minor functions of government
in order to strengthen its main hold. Even the originally
independent Presidencies were forced to submit to the central
authority. Besides, the supremacy of the central Government
once established, it is unquestioned in every province. In so far
as the Government of India can themselves be called a sove-
reign power, thereisreally no distribution of sovereignty between
them and the various provincial Governments. It must, how-
ever, be remembered that the Government of India themselves
are not sovereign in the sense that the King in Parliament is the
sovereign of the whole British Empire. They are, infact, more
under the control of the Secretary of State for India, than the
self-governing colonies are under the control of the Secretary
of State for the colonies. Such decentralisation, therefore, as
already exists in this country, notably in financial matters, is
hardly large enough to amount to a distribution of sovereignty,
and yet not insignificant enough to be described as a mere
delegation, of powers which can be resumed by the Central
Government whenever the latter choose to do so.

The case of the Government of India, therefore, must be
classed by itself. There is no doubt a division of work between
the Supreme and the Provincial Governments; but the division
is brought about for the sake of administrative convenience,
and not out of amy deliberate desire to create independent,
semi-sovereign authorities. The view, however, is gaining
ground that even if in the past, there was no such deliberate
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intention to establish semi-sovereign states in the provinces, it
iz high time that they were so regarded now—a view which
will be examined hereafter. This tendency, more than any actual
organization of Government, precludes us from regarding ours
as a unitary state,

XII. Provincial Autonomy

The question of giving wider powers to the provinces is at
least as old as the Government by the Crown directly. In his
speeches on India about the time that the government of the
country was transferred to the Crown, Mr. Bright repeatedly
insisted upon the necessity of a greater decentralisation. Says
he in one of his most famous speeches, “What you want is to
decentralise the Government. You will not make a single step
towards the improvement of India unless you change your whole
system of Government, unless you give to each Presidency more
independent powers than are now possessed by them......How
long does England propose to govern India? Nobody answers
that question, and nobody can answer it. Be it 50, or 100, or 500
years, does any man, with the smallest glimmering of common
sense, believe that so great a country, with its 20 different nations
and its 20 different languages, can be bound up and consolidated
into one compact and enduring Empire ? We must fail in the
attempt if we ever make it, and we are bound to look in the
future with reference to that point.”

Commenting on this subject, Sir John Strachey remarks
that the suggestion of Bright for a separate, independent go-
vernment for each of the Presidencies of India, subject only to
the British Crown, and for the abolition of the Central Govern-
ment is impracticable. “There is clearly nothing more essen-
tial to the maintenance of our empire in India,” says he “ than
a strong central authority: but Mr. Bright's belief was un-
doubtedly true that there could be no successful government in
India, ugless the fundamental fact of the immense diversity of
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the Indian peoples and countries be recognised, and each great
province be administered with a minimum of interference from

ontside.”

On the other hand Lord Curzon remarked in his speech
already quoted, “I am not one of those who hold the view that
local Governments are hampered in their administration by
excessive centralisation or that any great measures of devolution
would produce better results. x x x x I believe that with
due allowance for the astonishing diversities of local conditions,
it is essential that there should be certain uniform principles
running through our entire administration, and that nothing
could be worse either for India or for the British dominion in
India than that the country should be split up into a number
of separate and rival units, very much like the Austro-Hunga-
rian Empire in Europe where the independent factors are
only held together by the nexus of a single Crown. x x
X X x I believe, therefore, in a strong Govern-
ment of India gathering into its own hands and controlling all
the reins. But I would ride local Governments on the shaffle
and not on the curb: and I would do all in our power to consult
their feelings, to enhance their dignity, and to stimulate their
sense of responsibility and power.”

This presents in the strongest possible light the case for
centralisation. But the views of the Government of India un-
derwent an almost radical change six years later. The famous
Delhi despatch of Lord Hardinge's Government says, “The main-
tenance of British rule in India depends on the ultimate supre-
macy of the Governor-General-in-Council; and the Indian
Concils Act pf 1909 itself bears testimony to the impossibility of
allowing matters of vital concern to be decided by a majority of
non-official votes in the Imperial Legislative Council. Never-
theless it is certain that, in the course of time, the just demands
of Indians for a larger share in the Government of the country
will have to be satisfied, and the question will be how this devo-
lution of powet can be conceded without impairing the Supreme
authority of the Governor-General-in-Council. The only possi.
bie selution of the difficuity would appear to be gradually to
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give the provincesa larger measare of self Government, until
at last India would consist of a number of administrations,
autonomous in all provincial affairs, with the Government of
India above them all, and possessing powers to interfere in cases
of mis-government, but ordinarily restricting themselves to
matters of Imperial concern. In order that this consummation
may be attained, it is essential that the Supreme Government
should not be associated with any par®ular provincial Govern-
ment.”

These long extracts from the speeches or writings of great
statesmen have been adduced to show how easy it is even for
trained and experienced public men, to take different views of
such a complex problem, and how difficuit it is to offer a simple
and satisfactory solution by men relatively inexperienced and
ignorant of the actual difficulties of the problem. _As early as
1833 an attempt was made to confine the interference of the
Supreme Government in a local concern to the requirements
of a just control, indispensable to the maintenance of the Impe-
rial unity and avoid all “petty, vexatious and meddling inter-
ference.” But in practice it is very difficult to determine exactly
where the just control of general principles ends, and the petty,
vexatious, meddlesome interference in details begins. It may
quite conceivably happen that what is normally a detail, which
had best be left to the local Government, might, in exceptional
circumstances, assume the dignity of a great principle. Take for
instance the Cawnpore Mosque case, where the Viceroy inter-
fered in apparently only a local riot; or the still later case of
the United Provinces Muanicipalities Act, where the interference
of the Supreme Government was invoked by the people, though
strictly speaking, it is only a matter of detail. .Under such
circumstances the Government of India, and even the Secretary
of State, must assert themselves. It is, therefore, not quite 4
thing to be wished for that the relations, between the Supreme
Government and its local subordinates should acquire the
rigidity of a federal constitution; rather should they be capable
of being readily adaptable to new or changing conditions.

The various requirements of the maintenance of Imperial
suprergacy and local autonomy, and constitutional elasticity,
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and national solidarity which are all desired at the same time
make the question still more difficult. India is, at the present
moment, under the simultaneous operation of what Brice calls
the centrifugal as well as centripedal tendencies. On the one
hand there is the development of rapid means of postal and
telegraphic communications, which preclude the possibility for
the Provincial Governments of the old excuse for acting without
orders—the exigency of the moment requiring prompt action
without delay. The ease and rapidity with which the advice
of the Supreme Government can be always procured, the
obviously superior information of the Supreme Government in
all important questions and their wider outlook, the elimina-
tion from the Provincial Governments of all those spheres of
activity in which promptness of action is more valuable than
sound deliberation,—all combine to make references to the
Central Government more frequent and the dependence of the
Provincial Governments much closer. The spread of English
language, which createsand intensifiesa consciousness of nation-
al solidarity among the educate classes of the peoples them-
selves, has also worked—though perhaps unconsciously,—~
towards the same goal. The recognition of the economic needs
of the country, and the consequent efforts towards its material
development make it inevitable that the control of the Central
Government be constant and universal, and the welding of the
country into a single solid block, not only desirable, but abso-
lutely indispensable. The increasing attention paid in Parliament
to the details of Indian administration makes the control of
Home authorities more effective even on the Government of
India itself. The edifice of the Indian Emprie, moreover, in-
tludes not anly British provinces, but also the Native States,
They are in India, and yet, for many purposes, not of it. No
scheme of reorganisation can be formulated without taking
account of them; and yet to attempt to include them in a new
structure, without radically altering the principles which now
govern their existence and determine their powers and position,
is to invite inevitable failure. Above all the character of the
Present provinces makes any scheme of complete provincial
independence and antonomy almost unthinkable. Our pjovinces
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are flo homogerious units whether by race or religion, by lan.
guage or geography, by traditional unity or!sentimesntal or
economic identity of interests. They are mere administrative
charges, with the possible exception of Bengal, created merely
to afford relief to the Central Government. The only uniting
factor throughout India is the common obedience to a single
Government. And the idea of provincial autonpomy is inithical
in its nature to this one single uniting Principle.

On the other hand there are grave forces working in the
opposite direction. The difficulty in" administering a vast
continent like India from a single headquarters, and the
tonsequent failure in statesmanship and inefficiency in Govern-
ment are too obvious to need 'a detailed considerdtion. The
very divergence in the social and economic conditions of the
different provinces is a strong reason for decentralization.
For the principles which a Central Governmant like that of
India can lay down must, of necessity, be uniform, and therefore
hardly suitable to every province alike. There is, moreover,
great political wisdom in the desire to make local authorities
feel their responsibility more vividly, which can only be done
if they were made independent in some measure. “And, above
all, the aspirations of the people towards self-government are
easier to be realised on the narrower field of a Provincial
Government, than on the wider stage of the Supreme Govern-
ment. The decentralisation commission recorded its opinion
that “both the Government of India and the Provincial
Governments have hitherto been too niuch dominated by
considerations .of administrative efficiency. They have, we
think, paid too little regard to the importance of developing e
strong sense of responsibility among their subordinate agents,
and of giving sufficient weight to local sentiments and
traditions.”

In the face of these opposing tendencies it is almost im-
possible to say whether the present situation needs a change. The
ideal of provincial autonomy has been too definitely accepted
by the leaders of native opinion to allow a criticism of that
ideal without a charge of want of sympathy with the noble ideal
of self-gpvernment. And yet it muyst be said that the history of
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the last century or so all over the worki shows the struggle of
imperialism—if one may so describe the centralising tenden-
cies—against provincialism, resulting in the indisputable victory
of the former. Prussia helps to form the German Empire, and
Sardimia Italy. The provinces of Canada unite to form. a
Dominion and the States of Australia-admittedly the most
democratic of the self-governing colonies of England-voluntarily
combine to form the Commonwealth. Even in the United
States the power and prestige of the central federal Governmeat
bave grown immensely at the expense of local independence.
And territorial acquisitions, or political influence, beyond the
frontiers of the United States are not rigidly excluded. Hence
a centralised government is not necessarily hostile to the
development of democracy, or to its maintenance. It is doubt-
ful, moreover, if a complete provincial autonomy in India would
be quite to the advantage of the people. No doubt provincial
autonomy would secure better representation of the people in
the councils of the Government, and facilitate the advent of
responsible government on the model of the Governments in
England or the colonies. But if this increased representation in
the Provincial Councils and greater responsibility are obtained
without any change in the powers of Supreme Government, the
self-government so obtained would be perfectly illusory. Real
self-government for India can only be realised when the Sup~
reme Government becomes perfectly amenable to public opinion
in India. If that is accomplished provincial autonomy wonld
have very little value beyond sentiment; and if that remains
unachieved provincial autonomy would be only one more agency
to raise hopes which might never be realised. The necessity
a real selfsgovernment as thus defined is emphasised by the
economic conditions of India. If our industrial development js
to be pushed on as repidly as possible, if our citizens in other
parts of the British Empire are to be considered and treated
much better than slaves, we need a Central Government which
is national in its composition as well as in its tone; and which
can protect and promote the interests of its citizens both at
home and abroad more than amy Provincial Government

possibly can do,
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If we stretch our imagination and look a little in the future
the problem of decentralisation,~of Provincial Autonomy,~would
be seen to wear an entirely different aspect. The people of India
disunited by centuries of misunderstandings have at last been
united, or are beginning to be united in a single nationality. If they
would be left to themselves they would soon forget that they are
Hindus or Mahomedans in trying to le%l: that they are Indians,
and that they have to accomplish the herculian task of restor-
ing India to the position that she once occupied as the centre
of the civilised world. This task can hever be accomplished
by another people than the Indians themselves, however sincere
and sympathetic that other people might be. To achieve this
self-government would be indispensable. But it does not need,
it would indeed be gravely prejudiced by, any separation in
different provinces. The mast serious problem before a united
self-governing India in the near future would be, not how to
give the greatest play to local sentiment, but how to wrest the
economic supremacy from Japan or Germany. To solve that
we shall need the undivided strength of every one who thinks
of India before thinking of Bengal or Gujerat; we shall have to
organise and co-ordinate the resources of the entire peninsula
with a view to bring them to bear on one single issue. If
therefore, the ideal of provincial autonomy means the weaken-
ing of the central government, we may confidently say that
a self-governing India, ten years after the realisation of self-
government, will have no need for it, whatever be the vogue
for it to~day.

The problem of decentralisation no doubt exists, and the
foregoing remarks should not be construed to mean that the
present arrangements, whether as between the Imperial and the
Provincial Governments, or as between the Provincial Govern-
ments and the local-governing institutions, are the best possible
arrangements. But perhaps the best solution of the problem
is not so much in the creation of almost independant provincial
Governments with no bonds #inter se, but rather by basing our
local self-governing institutions on a broader, more liberal, more
genuinely democratic principle. India has arrived at a stage
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when the municipalities and the District Boards niay safely be
given the powers and the position of the County Council in
England. If democracy is fully realised at the base in this
way, and also at the top, we shall have no great need for
Provincial Autonomy.



CHAPRTER V.
Indian Legislature.
V_'W

PART VI,
INDIAN LEGISLATION.
————
The Governor-General in Legislative Counci.

63. (1) For purposes of legislation the Governor-Gemeral's
COouncil shall consist of the members of his Executive Council with the
addition of members nominated or elected in accordance with rules
made under this Act. The council so constituted is in this Aot
referred to as the Indian Legislative Council.

(2) The ndmber of additional members so nominated or elected,
the number of such members required to oconstitutes guorum, the
term of office of such members, and the manner of filling oasual
vapancies ocourring by reason of absence from India, inability to
attend to duty, death, acceptance of office, or resignation duly accepted,
or otherwise, shall be such as may be prescribed by rules made
under this Aot.

Provided that the aggregate number of members so nominated
or elected shall not exceed the number specified in that behalf in the
gecond column of the first schedule to this Act.

,(8) At least one-half of the additional members of the council
must be peraons not in the civil or military service of the Crowa in
Indis; and, if any additiona]l member accepts office nnder the Urown
in Indis, his seat as an additional member shall thereupon become
vacant,

(4) When and so long as the Indian Legislative Cottnoil assem-
blesin & provinoe having a Lientenant-Governor or Chief Commission-
er be shall.be an additional member of the council, in excess, if
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necessary, of the aggregate number of nominated or elected additional
members prescribed by this section.

(5) The additiona]l members of the council are not entitled to
be present at meetings of the Governor-General’s Bxecutive Counoil,

(6) The Governor-General-in-Council may, with the approval
of the Secretary of State in Council, make rules as to the conditions
under which and manner in which persons resident in India may be
nominated or elected as additional members of the Indian Legislative
Council, and as to the qualifications for being, and for being nominated
ov elected, an additional member of that council, and as to sny other
metter for which rules are authorised to be made under this section,
and also as to the manner in which those rules are to be carried into
effect.

(7) All rules made under this section shall be laid before both
Houses of Parliament as soon as may be after they are made, and
those rules shall not be subject to repeal or alteration by the Governor-
General in Legislative Council.

64. (1) The Indian Legislative Council shall assemble at such
times and places us the Goveronor-General-in-Council appoints.

(2) Any meeting of the council may be adjourned, under the
anthority of the Governor-General in Council, by the Governor-
General or other person presiding.

(3) In the absence of the Governor-General from any meeting
of the council the person to preside thereat shall be the vice-president
of the council, or, in his absence, the senior ordinary member of the
vouncil present at the rmeeting, or, during the discussion of the annual
fnancial statement or of any matter of gemeral public interest, the
Vre-president or the member appointed to preside in accordance with
rules made under this Act.

(4) If any diﬁarena:af opinion arimses on any question brought
before & meeting of the "council, the person presiding shall have s
second or casting vote,

65. (1) The Governor-General in Legislative Council has power
to make laws—
16
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(a) ter ail persons, for all oduds, and far all places and
things, within British Indis; and

(b) for all subjects of His Majesty and!servants of the
Crown within other parts of India; and

(¢) for all native Indian subjects of His Majesty, without
and beyond as well as within British India; and

(d) for the government officers, soldiers and followers in
His Majesty’s Indian foroes, wherever they are serving,
in 80 far as they are not subject to the Army Act;

(¢) and for all persons employed or serving in or belonging
to the Royal Indian Marine Service; and

(f) for repealing or altering any laws whioh for the time
being are in force in any part of British India or
apply to persons for whom the Governor-General in
Legislative Council has power to make laws,

(2) provided that the Governor-General in Legislative Council
has not, unless (expressly so anthorised by Act of Parliament,) power
to make any law repealing or affecting

(1) any Act of Parliament passed after the year ome thou.
sand eight hundred and sixty and extending fo British
India ( including the Army Act and any Act amending
the same ), or

(2) any Act of Parliament enabling the Secretary of State
in Council to raise money in the United Kingdom for
the Government of India;

and has not power to make any law affecting the ,anthority of
Parliament, or any part of the unwritten laws or constitution of the
United Kngdom of Great Britain and Ireland whereon may depend
in any degree the allegiance of any person to the Crown of the United
Kingdom, or affectiug the sovereignty or dominmion of the Orown
over any part of British India.

(8) 'The Governor-General in Legislative Council has not power,
without the previous approval of the Secretary of State in Council,
to makgany law empowering any court, other than a High Court, to
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sentence 30 the punishment of death any of His Majesty’s subjeots
born in Europe, or the children of snoh subjects, or abolishing any
High Court.

66. (1) A law made under this Aot for the Royal Indian Ma-
rine Bervioe shall not apply to any offence unless the vessel to which
the offender belongs is at the time of the commission of the offence
within the limits of Indian waters, that is to say, the high seas be-
tween the Cape of Good Hope on the West and the Straits of Magellan
on the Hast and any territorial waters between those limits,

(2) The punishments imposed by any such law for offences
shall be similar in character to, and not in excess of, the punishments
which may, at the time of making the law, be imposed for similar
offences under the Acts relating to His Majesty's Navy, except that
in case of persons other than Europeans or Americans, imprisonment
for any term not exceeding fourteen years, or transportation for life
or any less term, may be substituted for penal servitude,

67. (1) At a meeting of the Indian Legislative Council no
motion shall be entertained other than a motion for leave to introduce
s measure into the council for the purpose of enactment, or having
reference to a measure introduced or proposed to be introduced into
the council for that purpose, or having reference to some rule for the
conduot of business in the council, and no husiness shall be transact-
ed other than the consideration of those motions or the alteration of
those rules.

(2) It shall not be lawful, without the previons sanction of the
Governor-General, to inirodnoe at any meeting of the ocouncil any
measure affecting:—

(@) the public debt or public revenues of Indis, or imposing
any charge on the revenues of India; or

(b) the religion or religions rites and nsuages of any class of
British subjects in India; or

(o) the discipkin® or maintenance of any part of His
Majesty’s military or naval forces; or

(d) the relations of the Government with foreign prinoes or
statos,
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(3) Notwithstanding anything in the foregoing provisions of
this section, the Governor-General-in-Council may, with the sanetion
of the Secretary of State in Council, make rules anthorising at any
meeting of the Indian Legislative Council the discussion of the annual
financial statement of the Governor-General in Council and of any
matter of general public interest and the asking of questions, under
such conditions and restriotions ss may be prescribed in the rules.
Roles made under this sub-section may provide for the appointment
of & member of the council o preside at Wy such discussion in the
place of the Governor-General and of the vice-president, and shall be
laid before both Houses of Parlisment as seon as may be after they
are made, and shall not be subject to repeal or alteration by the
Governor-General in Legislative Council.

68. (1) When an act has been passed at a meeting of the
Indian Legislative Council, the Governor-General, whether he was or
was not present in council at the passing thereof, may declare that
he assents to the Aect, or that he withliolds assent to the Act, or that
he reserves the Act for the signification of His Majesty's pleasure
thereon.

(2) An Act of the Governor-General in Legislative Couneil has
no validity until the Governor-General has declared his =assent
thereto, or, in the case of an Act rererved for the signification of His
Majesty's pleasure, until His Majesty has signified his assent to the
Governor-General through the Secretary of State in Council, and
that assent has been notified by the Gbvernor-General.

69 (1) When an Act of the Governor-General in Legislative
Council has been assented to by the Governor-Genersl, he shall send
to the Secretary of State an anthentic copy thereof, and it shall be
lawful for His Majesty to signify, through the Secretary of State m
COouneil, his disallowance of any such Act.

(2) Where the disallowance of any snch Act has been so signi-
fied, the Governor~General shall forthwith notify the disallowance,
and thereupon the Act, as from the date of the notification, shall
become void accordingly.

70. The Governor-General in Legislative Council may, subject
to the assent of the Governor-General, alter the rules for the conduct
of legislgtive business in the Indian Legislative Council ( including
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rules prescribing the mode of promulgation and authentication of
Acts passed by that Council ); bui any alteration so made may be
disallowed by the Secretary of State in Council, and if so disallowed
shall have no effect,

Regulations and Ordinances.

71. (1) The Local Government of any part of British India to
which thie section for the time being applies may propose to the
(tovernor-General in Council the draft of any regulation for the peace
and good Government of that part with the reasons for proposing

the regulation,

(2) Thereupon the Governor-General in Council may take any
such draft and reagons into consideration; and, when any such draft
has been approved by the Governor-General in Council, and assented
to by the Governor-General, it shall be published in the Gazette of
India and in the local official gazette, if any, and shall thereupon
have the like force of law and be subject to the like disallowance as
if it were an Act of the Governor-General in Legislative Council.

(8) The Governor-General shall send to the Secretary of State
in Council an authentic copy of every regulation to which he has
assented under this section,

(4) The Secretary of State may, by resolution in council, apply
this section to any part of British Indin, as from a date to be fixed
in the resolution, and withdraw the application of this section from
any part to which it has been applied,

72. Tht Governor-General may, in cases of emergency, make
and promulgate ordinances for the peace and good Government of
British India or any part thereof, and any ordinance so made, shall,
for the space of not more than six months from its promulgation,
have the like force of law as an Act passed by the Governor-General
in Legislative Council: but the power of making ordinances under
this section is subject to the like restrictions as the power of the
Governor-Generasl in Legislative Council to make laws; and any
ordinance made under this section is snbject to the like d“ﬂl‘mm





