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FOREWORD 
THERE is great need for literature in attractive 
Ihape and size to POlnt, out the disabilities of 
Indians as regal'dR the fundamental rights of 
oitizenship, 

The rights dealt with in this book are of far 
greater importanoe than any privileges which may 
be exercised by the people's repr8flentative~ in the 
reformed oouMils and in transferred departmentl!l 
of the administr&tion. Whatevel' small instalment of 
Self.govern-ment we may obtain lmmediately. if 
these elementary citizen-rights can be secured, we 
I!Ihall bave freAdom of movement for national deve­
klpment and Can work our own progress. Without 
them, the most attractive schemes of reform cannot 
take us near to that fulfilment of national life 
which is our birthright. 

Tb.ordinanoe powers of the Viceroy and perma­
Dent enactments like the Bengal Regulation of 1818 
and its counterparts in other provinces. the Meet­
iugs Aot of 1907 and the Pre,s Act ofd910 give 
powera to the executive authority t{) put men in 
prison withou~ proof of an,- breac~ of law before the 
ordinary courts of the "~d: to Pllqish anc! sTP .... s 
newlpapers similarly .. i~ltri&ltor previous proof, 
and to prohibit nfaetinia "leDever the iJlxecutive 



apprehend disaffection or sedition. In all theae 
oases the mere declarations of the e:z:~cu~ive autho­
rity as to the guilt or char~ter of ttl1e per80ns .. , 
oonoerned, are conclusive. 'rite jurisdictien of 
courts, even including that of the highest tribunals, 
is excluded. 

Those who support the continuance of such laws 
and even the enactment of new laws on the "ame 
lines, little realise the confession whioh their 
attitude is tantamount to. If after a hundred and 
fifty yea1'S of English rule, it is not possible to 
introduce the fundamental basis of English govern­
ance without danger to British rule, British trustee­
ship of this country must F;tand condeml1led. 

We think otherwi"l8. We believe that British 
rule ha!'l not been so futile, and that neither the 
State nor British authority will be in danger if the 
Rule of Law is made part of the Indian Constitution. 
Political work for !lOme time to come should be 
concentrated on the Indian National Congress's 
Declaration of Rights in August last. 

June 7, 1919. C. RAJAGOPALACHAR. 



RIGHTS OF CITIZ'ENS 

CHAPTER I 

INTRODUCTORY 

ACCUSTOMED as we are to live under laws and 
regulations restricting our freedom m variOUR ways, 
we have, especially in India, oome to hold the belief 
that these laws are part of the scheme of nature 
and that we have nothing to do with them, but to 
obey them. Of course, if one is asked and made to 
think about it, one may see things in a diffE-rent 
light. But, Q.fdmarily the average Indian oitizen, at 
least till very recently, took the laws enacted for 
hIm as dispensations of Providence. Thanks, 
however, to the political awakening in the country, 
a different attitude is bt'lginning to ~e assumed 
towards these man-made laws. In order that.this 
attitude should beoome +,he nor91al attitude of the 
Indian citizen toWat'efs the laws, it ).a l!.eoess8,ry 
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that be should have a olear conception o{ his rigbts 
as an individual citizen of the state. 

It is often forgotten that the modern 60Ueical atate 
is only a voluntary combinatiorr- o£.iDdi{Ji~uals who 
have agreed to certain restrictlODs being lIiaced 
on their freedom for certain specific purposes. It is 
not necessary to discuss the metaphYllica.J question 
1&8 to whether man can have any rIghts in a sta.te of 
nature, excepting the right of physical force.- It 
must be obvious that, ill a modern state, we rIo 
consent to our actIOns being restrained in varIous 
ways and that such reetrictions are imposed 8S 

means to certain ends. In other words, the State is 
no longer a sovereIgn power which commandli; it is 
a group of indIVIduals havmg 10 their control forces 
which they must employ to create a.nd to ma.nage 
public servICe· 

From this it follows that all laws have got to 
be tested from the point of view of thaIr capacity to 
secure the ends whIch the JaglAlators should have in 
view. Two questions, then. emerge: (1) What are 
the ends whIch legielators should keep in View; ? (2) 
what are the means by which such ends alone can 
be secured by the working of those laws? In thls 
connection t it may be as well to define Law as a body 
of rules intended to Jontrol the conduot of members 

l 

of a politiesl socbety, fOt": the violation of which 
penaltiep U'>ay be _ expec!ed" kl be inflicted by the 
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authority d\ the Government of tha.t $ooiety. Aga.ln, 
thelaWi with whioh we are now ooncerned are those 
defining tDe p'rimary civil rights of private members 
o{ a ciV1~iled .ommunity. What, then, are the 
ilpeoitic ends which suoh laws ought to be designed 
to aecure? The answer of Professor Sidgwiok may be 
accepted as correct. namely, that the ultimate 
criterion of the gbodn~ss of law and of the actions of 
gov~rnment, generally, is their tendency to inorease 
the general happiness. The legislation of modern 
civilized communities is based largerly on the 
application of this principle. A.nd an important 
sohool of political thinkers is of opmion that the 
coercive interference of government should be 
strictly limited to the applicatlOn of this prmciple. 

This is necessary in the interests of the laws 
theUllSelveR, For, the relation of the citizen to the 
laws under which he lives should be that of perfect 
respect and obedlenoe to their commands. In order 
to enable him to assume this attitude, he must be 
satisfied that these laws represent the judgment 
of th~ majority of his fellow-voters and that they are 
intended to be just. So far as India is concerned, 
the first criterion is not satisfied by any of the 
existing laws. As Mr. C. Vijiaraghavaohariar says, 
" Excluding the common law ~l India a~d the few 
laws of Parliament hardl,. in US" &'1 our laws are 
decrees of the bureauq&-a.3Y under the triple name of 
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Aots, RegulatioM and OrdinaDces. Non; of tbese iJ!. 
laW' as known in civilized countries. None l>f thee" 
is en sated by the people through thltr .represent­
atiVAs ; hardly any of them IS 11' ~f)ecti6n of Indian 
public opinion. Nor is any of them even the pJ'i)dllct 
of bureaucratic legislature distinguished from and 
independent of the executive and administrath-e­
bureaucracy. We have no public law in this country_ 
'fhe triple bundle of Act,." Regulations a11d Ordin­
ances are the kaleidoscopic product of one and the­
same bureaucracy. The whole of British India is one 
Scheduled District,-one backward tract without 
the name." The first criterion, then, not being' 
available in the case of Indian laws, we have to test 
and see whether these laws are so framed as to 
avoid injustice, whlch, in other words, is t.hA 
uLilitarian doctrine referred to above. 

Having thus defined the ends which all legislation 
should subservl.>, we now proceed to consider the 
means which have been devised by civilized 
countries to see thltt the laws intended to secure 
certain ends securA only those ends, and no oV1ers 
The compendious phrase which accurately describes 
the most effective method evolved by uivUizec 
countries especially England, for this purpose, is the 
Rule of La,"". Profes8lJr DIcey very acutely examines 
the implioations of this p)1rase and lays down the 
following pJ>sitionJ'. 



Intl'OtluClm-, 

When w\ say that the supremaoy of the Rule of 
law it'! 9J. cb8facteristic of the English oOl1stitution. 
we gener,"l1v include under one expression at least • three distinct. though kindred. conceptions. We 
mea;. in the first place. that no man is punishable or 
can be lawfully made to suffer in body or goods 
except for do dIstinct breach of law established in the 
ordinary lega.l manner before the ordmary court~ of • the land. The Rule of law even In this narrow 
sense is peculiar to England or to those countrles 
which have inherited English traditlOns. /in every 
continental (European) commuOlty. the Executive 
exerci::les far wider discretionary a.uthority m the 
matter of arrest. of temporary imprisonment, of 
expulsion from the territory, and the like. than is 
either legally claimed or in fdct exerted by the 
Government in England. Anti wh~rever there is 
discretion. there is room for arbItrariness, and In a 
republic no less than under a monarchy, discretion­
ary authority on the part of the Government means 
insecurity for legal freedom on the part of subjects. 
This- is the besetting '3tn of all Indian coercive 
legislation) 

In the seoond place, the Rule of Law means that 
every man whatever be his .ank or ~ndition is 
subject to the ordinary law of the R.ealm and amen­
able to the jurisdiction r,f the ",rdinary tribunals. 
In England, every otlic'al.from the PriIhe Mini'!ter 
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down to & Constable or Collector of taxi. IS under 
the flame responsibility fOT every act d!i'ne without 
legal justifica.tion as II.ny other ~ir:en. Tb~, reports 
abound with cases in which oftiC<ials have been 
brought befoTe the Courts and made in their 
personal capacity liable to punishment or to 
the payment of damages, for acts done in their 
officrial character but in excess of theI\, lawful 
authorlty..in India, although there IS no admlOu~tra­
tive law. as, for example In France, stIll officials are 
in their officIal capacity, In many ca.ses by statu~, 
llrotected from the ordinary law of the land and 
exempted from the JurisdictIon of the ordmary 
tribuna.llI., 

There remams yet a third and different sense in 
which the Rule of Law, or the predominance of the 
legal spnit may be described as a special atttibute 
of English Institutions. We may say tha.t th& 
constitution is pervaded by 'the Rule of Law on the 
ground that the general principles of the constitu· 
tion, as for example, the right to personal liherty or 
the right of public meeting are the resu It of jud:clal 
decisions determimng the rights of private persons 

' in particular csses brought before the courts: 
Wheress ttnder mapy foreign oonstItutions the 
&eOul'ity given tq the rights of indiVIduals resultll or 
appears to result fr6m the ~eneral principles of tbe­
~o8titu~on~ Hentfe flo\1lS noteworthy distinctions-
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between ~e constitution of England and ~be 
cOlutiJ'uti of most foreign countries. There is in 
the EOilUs constitutIOn an absence of those 
declarat101ls or definitions of rights so dear to • fc.>r.wgn con8~ltutionalists. On the other hand. In 
Belgium which may be taken a.s u. type of 
countries poRsessmg a oonstitutlOn formed by 8. 

dehberate act of legislatIOn. you may say with truth 
tJ:1lat the rights of individuals to personal liberty 
flow from. or are secured by. the constitution. 
Though this merely formal dlstinchon is in itself 
of no moment. provided always that the rights of 
individuals are really secured. the question 
whether the rIght to personal freedom or the right 
to freedom of worship is lIkely to be secured thus 
depends a good denl upon the a.nswer to the inquiry 
whether the persons who consciously or unconsoi­
ously build up the constitution of their oountry 
begin With definitIOns or declarations of rights or 
With the contnvance of remedies by whlUh rights 
may be enforced or secured. Any knowledge of 
history f'Uffices to show that foreign constitu-• tlOna1ists have, while occupied in defining rights. 
given lOsufficient a.ttention to the absolute necessity 
for the provision of adequa.te remedIes by which t~& 
fights they procla.imed n¥ght be .nforoed. The 
Habeas Corpus Acta declared ono prinoiples and 
defined no right!_. §ut th\y are for practic. 

7 
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purpo8es worth a. hundred constitutiona.Y a.rticles 
guaranteeing indivIdual )iberty. Again, &he~ the 
right to individual freedom is a result de~uGed from 
the principles of the cl.lnstilution. the idlJll'readily .. 
occurs that the right is capable o( "eing 8uspend"d 
or taken awa.y. Where, on the other ha.nd, the right 
to individual freedom is part of the constitution 
because it IS IDherent in the ordinary la.w of the 
land, the right is one which can hardly be destroved 
without a thorough revolution in the institutions and 
manners of the nation. Such distinctlOns are, how­
ever, of purely academical interest to us in India, 
for our liberties are not protected here either by 
declarations of rIghts or by provislOns for adequate 
remedies. 

For the purposes, however. of testmg how far tue 
Coercive laws of India conform. if at all, to the rule 
of law, we may restate in Pl'ofessor DICey's words 
the three senses in which that phrase IS commonly 
used. In the first place, it means the a.bsolute 
supremacy or predominance of a regular law as 

opposed to the influence of arbItrary power, aq,d 
excludes the existence of arbitrariness or prerogative 
Of, even of wide discretionary authority on the part 
of the government. Englishmen a.re ruled by the­
La.w and by the; La.w alop!!: A man may. In England. 
be punished fOl' a' breach of law, but he oan be 

\0 
I1t1nished for nothing ~\se, 

8 
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10 the geoood plaoe, it means equality before the 
-law 01 th\ equal subjeoUu-n of all olasses to the 
{)rdinary.l~ of the land administered by the 
ordlDar~law c~urts; the rule of law in this sense 
exciudes the idea. of any exemption of officials or 
others from the duty of obedience to the 180"- whioh 
governs other citizens or from the Jurisdiction of the 

-ordtnary trlbunale. 
t'hirdly. the rule of law may be used LtS a formula 

for expressing the fact that In England the la.w of the 
constitution is not the source but the consequenoe 
of the rIghts of i.ndlviduals a"l defined and enforoed 
'by the courts. v1n none of these 'len~es has the rule 
of law any eXIstence in 1 ndia. [n Mr. Vljiaraghava-
chari's words, I. the eKpre'>'lJOns, maJesty of the 
Jaw, the rule of law have no application In this 
-country." r 

As Professor DICey himself recogniseR. general 
propositions however a'> to the nature of the Rule of 
La.w carry us but It. very httle way. If we wa.nt to 
understand what that prInciple in all its dIfferent 
aSp'ects and developments really means, we 
must try to traoe its influence throughout some of 
the main provisions of the constitution. And., 

-the method which the Professor has adopted 
in his book' the Law of tl1<!J Constittttion • will be 
,followed here namelY'uto examil\e with care tile 
manner in which thJt ttaw of {lldl8, d~ls with the 

9 
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following topics, namely, the right to pel'8onar. 
freedom j tbe right to freedom of disc~sion; th" 
right of public meetmg; the use of mar~dolla~ and . • 
80 00. And as far as possible the law oj England 
on those topics will be consIdered as~ontrasted \¥ith 
our law, for comparison 18 essential to recogmtlOP. 

There 18 one other general prmoiple which we 
have to bear in mind In considerIng the limIts of 
coercive legislatlOn. Whenever the Executhe m.y 
invade by physical acts ur restrict by commands 
the ordinary private fights of citizens, it w~ll do 
thIS, strictly in accordance with laws that withdraw 
or limit these rights, in the special case of the 
parSOtlS conMrned, either by way of penalty or for 
some special end of pubhc utility. As Profe!'lsot' 
Ridgwick says, thIS condition is generally necessary 
to realise the security that the laws are designed to 
give to private persons For the power of inter­
{erenM with ordinary private rights. which for thl'l 
mere defence of these right!'l it is needful to vest in 
the executive, involves,-to use Bentham's phrase, 
-a formidable sacrifice of security to security; aDd 

• in order to minimise the sacrifice, it is Important to 
"Iaoe the exercise of thIS power under close and 
carefully planned Jellal restrictlons,-of which the 
well-known Hmitation.on the power of arrettting on 
suspicion of crime and detaining in prison before-

'trial and on forcible· entry 'Q.~o private houses are 
10' 
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famiUar ~amplea. "fie may assume then that 
Itormlilly ~e coercion of the executive will be 
exer~i8~ under the restraint of laws defining . . 
carefully the l.imits of its interference with the • ordinary rights of members of the community. And 
if this restraint is to be thoroughly effective. the 
executive that is not tl) break these laws must not 
aline have the power to make them: the BUpt'eme 

authority to modlfy these laws must be vested in a 
legislative organ, wholly or to an imp0rtant extent 
distinct from the executive, We have alreatiy seen 
that this IS not the case In India. The very names 
of our iegif;lative counCIls and of the members 
thereof other than the ex-officio members show that 
they are merely expansions and phases of the 
executive government. The lllustrIOus authors of 
the Montagu Chelmsford Report admit this. The 
dt'spatches between the Government of India and 
the Seoretary of State some of which are quoted in 
the Report will concluslvely prove tha.t the whole 
8tructure of the IndIan Legislatures was mtended 
to· give the appearance of legal expression to the 
ex,cuhve Will forged in England or India. . 
...10 this connection. we ha.ve to note anothev­

oharacteristlo of Indian ooerclve legislation. namely. 
the large amuunt of disiretion v;sted In the 
Executive which oannc.t be Justified on any of th, 
foregoing principles. 'Pr9f.esso~ 8idgw~k xecognise.1iI 



a8 indeed all must, tha.t it is e:llpedienj that the 
'1!lxecutive should have some legislativefpow~'rs on 
matters requirmg regulations that vary Xt.m time 
to time according to circumstancee-: but that, Jor 
the security of the citizens at large sllch powers 
should ordinarIly be exercised for certain strlctly 
defined ends within hmits fixed by the legislatu reo 
Professor Sldgwick suggeRts that it would seem 

'better to give the executive a general power of 
issuing ordinances having legal force without 
special authorI!'IatlOn ; but suhJect to the restrictions 
that it IS only to be exercised in case of urgen('y, 
that such ordinances are to be communicated as 
soon as possible to the legislature. and that. they 
cease to be valid if disapproved by that body. He 
suggests a further safeguard namely, that thA 
executive should be bound to summon the legisla.ture 

'for an extraordinary seSSIOn at least simultaneously 
with. if not before, the issue of any ordinance which 
it has not been specially authorised to issue, It 
will be .~een in the sequel that. without any of these 
safeguards and ~part from the Question of tne 
legislature being merely an expansion of the 
,e~ecutive in India. the executive has la.rge powers 
of lawmaking without .?ny reference to the legilll­
lature whatever. I Jhese are the general considera­
tions which must we~h wit'fl us in discussing how 
ia,f the rigi»s bf oiti'4ensbip a~e' secured by law in 

l~ 



this country. A detailed examination of the laws 
whicb,.affe\f such rights wiJI follow and wiJ] amply 
eupoort ~e position taken up above. 

13 



CHAPTER II 

THE RIGHT TO PERSONAL FREEDO~ 

AS the secunty for personal freedom is most 
.effective in England, we may begin by examining 
the means by whICh thls is done, and the limitation, 
if any, on that security. We shall then be In a 
better position to understand the pO!HtlOn in India 
with regard to this matter. The right to personal 
liberty as understood in Engla.nd means In substance 
a person's right not to be subjected to lInprisonment, 
arrest or other physical coercion in any manner that 
does not admit of legal Justification. That Bny body 
should suffer physical restraint 18 in England, pnma 
facie, lllegal, and can be justdied on two grounds 
only, that is to 8ay, either because the prisoller 
or person Buffering restraint 111 accused of some 
<¥fence and must be brought before the Courts to 
stand his tria.l, or beca.use he has been duly convioted 
of some offerlce and must suffer punishment for it. 
Personal freedom in ~hi8 8en~e of the term is secured 
~n En21and bv the strict mamt~nance of ttle pri1!l· 

14' 



'Oiple that ~o man can be arrested or imprisoned 
-exoept. in ~e course of law. that is, under some 
legal waJftant or authorIty, and it is secu~d by the 

• provision ~f a~quate legal means for the flnforce .. 
me~t of this principle. These methods ara two fold: 
namely. redress for unlawful arreRt or imprisonment 
by means of a prosecution or an action, and 
deliverance frOID unlawful Impnsonment by means 
oC\he writ of the Habeas Corpus. (Professor Dioey). 

The reason why redress is afforded by the Courts 
for tbe damage oaused by Illegal 1Oterferenoe with 
anyone's persona.l freedom IS the adherence of the 
ludges to two constitutIOnal maxims: (l) No wrong­
doer oan, if the act be unlawful, plead 10 his defence 
that he did it under the oden, of a master or 
1!uperior. (2) The Courts give a remedy for tbe 
infringement of a l'ight whether the lOjury done be 
great or small. But. as Professor Dicey remarks, 
liberty is not secure unless the law 10 addition to 
llunishing every klDd of interference WIth a man's 
lawful freedom provides adequate securIty that 
evwy oue, who witholtt legal Justification is placed 
in confinement, shall be able to get free. This 
-security is prOVIded by the celebrated wrlt of tb~ 
Habeas Oorpus and the Habeas Corpus Acts. 

The essence of the writ -is that t~e Court can 
~use any person who ~ impri,oned to be aotually 
brought before the Oet1tt and ob~in kn.wltdge of the. 

15 



rea SOD why he itt imprisoned and theD, ;aving him­
before the Court, either then and there BfA; hin> free or 
elBe Bee that he is dealt with ill whatenr 'We, the law 
1'equir~s. as, for example, being broagilt -speedily to 
trial. The writ can be issued on the app,'ication either 
of the pflsoner himself 01' of any person on bit!! be~alf, 
or of any person who believes him to be unlawfully 
imprisoned. The writ is granted as a matter of right, 
that is to say, tbe Court will always issue it ifprlma 
facie ground is shown for supposing that the person 
on whose behalf it is asked for is unlawfully 
depri ved of h IS liberty. Tb e wri t can be addressed to 
any person whether he be an officia.l or a. private 
individual. Any disobedience to the Wl'lt expos~ tbe 
offender to summary punishment for contempt of 
Court and also in many c&.ses to hea.vy pena.lties 
recoverable by the party aggrieved. 

At the present day, therefore, the securities tor 
personal freedom are In England as complete as laws 
can make them The right to its enjoyment i~ 

absolutely s.cknowl~dged. Any invasion of the right 
entail~ either imprisonment or fine upon the wreng 
doer; and any person whether charged with crime 
.r not, who IS even suspected to be wrongfully 
imprisoned, has, lf there exists a single individual 
willing to ex~rt himseff on the victim's behalf, the 
certainty of havlllg bJs case.,duly investigated, and, 
if he has been wrollJged, of rw~ering hitl fteedom .. 

16( 
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TbUi does »rof8R8or Dicey, with pardonable pride, 
defineehe ~ht to personal freedom whioh exists in 
Eni1andt 

. A brief ~efe~noe may be made here to English 
Stabtes popularly oalled Habeas Corpus Suspension 
Aots. The sole result of suspending the Habeas 
Corpus Act is that the ministry may for the period 
during which the SUflp~nsion Act continues in force 
co~stantly defer the trial of persons imprisoned on 
the charge of treasonable praotwes. But this falls 
very far short of anything hlte a Reneral SUfi pension 
of the right to the wnt of the Habea.s CorpuFI; it 
indeed extends the arbltrary powers of the Govern­
ment to a far less degree than many so-oalled 
Coercion Acts. Finally, every Habeas Corpus 
Suspension Act affecting England has been an 
annual Act and must, therefore, If it is to continue in 
forne, be renewed year by year. 

The Habeas Corpus Ruspension Acts are usually 
fQllowed by Aots of Indemnity, which protect all 
persons who have acted, or have intended to act, 
under the powers given to the government by the 
Statute. These two Aots do arm the executive, for 
the time being, with arbItrary powers; but, a: 
Professor Dicey points out, the relief t~ be obtained 
from an Act of Indemnity is prospective and • 
uncertain. Any 8uspicmn on the part of the public , 
that officials had gross!y ,buse<\.etheir ~.rs migQi 

1.1 
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make it diftioult to obtain a parli&me.n~ry indem­
nity for things done while the Habeas ,(jorp'tlfJ Aot 
was suspended. Again, the terms of t~ A.ot of 

( 

Indemnity may be narrow or wide. OSuoh an Act i!J 
very different from the proclama.t.ion 0'" martia.l {~w, 
the establishment of a state of siege or any other 
proceeding by which the executive government, at 
its own will, suspends the Jaw of the land. 

Now. let us examine the position in India as to 
what are the guarantees WhICh the law has provided 
for the exercise of the right to personal fre~dom. 
Reference will be made later to the RegLlJaticns and 
the Statutes WhICh depriyE'I Indians of the right ~o 
persona! freedom, when tl-:ey arf' neither acoused of 
nor convicted of any offence But. here we may 
notioe that neither of the two remedIes for illegal 
arrest which Prof. DICf'Y mentions is usually 
available in 1ndia. The first is the right of action :>r 
prosecution against the man who was responSIble 
for the illegal arrest. But in IndIa most of the ActR. 
if not 0.11, under which a roan is deprived of his 
freerlom other than by a. process of law, pro'nde tha.t 
the statements of the Executive justifying the arrest 
-Usually oontained in the warrants for arrest shall be 
oonolusive eyidenoe oft all matters contained therein. 
and therefore of the truth of the assertion that the , 
arrested person was re!P.3onably suspected, for 
8xamnle._ ofe treas.nable ,pril.c<':ices, and ~erefore 

l~ 
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liable to arrest, Therefore it follows that no official 
3ctiDg'Und" the Regulation or the Act can by any 
pos8ibili~ be made liable to any legal penalty for 
any arre8t~hovhver groundless or malicious it may 

• be, provided it i<l in due form wlthin the words of 
the RegulBtion or the Act. The Indian Government, 
then, ca.n arrest, any person whom the executive 
a'\,thorised to act unner the particula.r Act or Regula­
tion, think fit to impriRon provided only that the 
warrant if; in the fflrm and contains the allegations 
required by the Regulation or the Act. Thus the first 
remedy does not exi3t in India. 

The second remedy, namely, the rlght to a Wrtt of 
Habea.s Corpus does indeed eXist in India, but In an 
extremely limltetl fln-m. Sectio'1 1,9l, of the Criminal 
Procedure Code confines the exercise of this right to 
the !tmits of the ordinary original civil jurisdiction of 
the High Courts of Ca.lcutta, Madras and Bombay, 
Thi'i practiMlly m I.ke~ the writ nl)t available to the 
~ry large majority of the people I n this /'lountry, and 
is therefore rarely of any uge In preventing arbitra.ry 
arr8'St by the executive. Aga.m, thiS sectwn expressly 
sa.ys in clause 3, "Nothing 10 this Section !l.pplies to 
persons detained under the Benga.l State Prisoners· 
Regulation,1818, Madras RSiulation ~T. of 18l9, or 
Bomba.y Regula.tlOn XXV of 1821 or the Sta.te 
Prisoners Act, 18')0 ·0" the Sta.te Prisoners Act, 
1858," All these Acts-ar!d Rei:ul~on8 2"tve i.he DOW-St. 



of arbitrary arrest to the executive, and 'this section. 
geographically limited as it is, expressly e_mpt& 
arrest under those Acts and Rellulation~_from its 
scope. 

The second remedy, ther&fore, which Prof. Dtcey 
mentions, exists in India under very grave limita­
tions and is not available in the (}8~eS in which it is 
most likely to be needed as a protection against the 
arbitrariness of the executive. so that its existe~ce 
ma.y legItimately be Ignored. 

Besides the Defence of India Act and the Rules 
made thereunder whIch have given very wide 
arbitrary powers to the executive and which a.re 
sought la.rgely to he perpetuated in the statute book 
by means of the Rowlatt Bills, the Regulations /lnd 
the Acts which arm the executive with the Jiower of 
arbitrary arrest are Bengal Regulation TIl of HUR, 
Madras Regulation II of 1819, Bombay 'Regulat.ion 
XXV of 1827, the State Prisoners Act of 1850, the 
State Prisoners Act of l858 ~nd the State Offenoes • 
Aot of 1857 ThE' first three Regulations form a class 
by themselves and may be considered together. ;rhe 
Preamble to the Bengal Regulation says "Whereas 
reaeons of state (mcluding thereunder the security 
of the Brlti~h Domini-me from internal commotion) 
............... occas!ona))y render It necessary to plaoe 
under personal rest.-sint i",dividuals dgaiMt whom 
there mllY l10t be ~fficieIt.t trc~.tnd to Institute any 
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judioial prooeeding, or when such proceeding may 
not bee ad~pted to the nature of the case, or may, 
for otherC'easons be inadvisable or improper." The 
preambl:s\o t~ other two Regulations are sub5tan­
tiafty the same. It follows then that proceedings can 
be taken under these Regulations against three 
classes of persons, under certain contingenoies 
remiering necessary suoh action as mentioned in the 
pr~ambles :-1. Individuals against whom there ruay 
not be sufficient ground to institute any JudiCIal 
proceeding, m other words, an absolutely innocent 
fAan may be proceeded against. 2. Individuals 
whose cases are such that judlClal proceedings may 
not be suitahle: this is a very vague statement and 
wIll in practIce dlffer little from the first. 3. The 
all comprehenslve class of indiVIduals against whom 
Judioia.l prooeedings may, for other reasons, be 
Inadvisable or improper. ApplYIng the princIple of 
ejusdem generis,we may say that these other reasons 
are not likely to differ very materially from the 
first. If we beaT in mind the fact that in these 
mdters the executive is made the supreme judge, 
we ca.n realise what extensive powers of arrest the 
executive have against which the subject can have 1 

no redrflss. 
The three RegulatioQs contain the following 

clause, .. The warrant eof 80mmttment shall be 
sufficient authority fer!tl; detelitiOD I1f anY' state 
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prisoner in any fortress, jail or other place within 
the territories subject to the particular Presi~noy" 
ihus expressly denying any redress to tbCl. persons 
'Who may be arrested under these Regulations. 

These Regulations no doubt cdlltain in one fdrm 
or another certam provislons which ma~ be said to 
give some chance of redress to the arrested persons. 
The words are" that the grounds of the determina­
tIon of placing any person under personal restra\nt 
otherwlse than In pursuance of some JudicIal pro­
ceedmg should from time to time come under 
reVIsion, and the person affected thereby should at 
all times be allowed freely to brmg to the noilce of 
the Governor-General In Counml all Circumstances 
reiating to the suppm,ed grounds of such determ.na­
tion." The uttertfutllity of such ex-parte enqUIries by 
the ex.ecutIve In other than Judicial form cannot. be 
put better than In Lord Morley's words, .. One thing 
I do beseech you to avold-a single case of Investi· 
gation in the absence of the accused. We may argue 
I1S much as we like about it, and there may be ~o 
sub6tantial inJustice in it, but it has an y.gly 
continental AustrIan RUSSian Ilook about it, which 
Iwill stir a good deal of doubt or wrath here. quite 
besides the Radical Ultras. I have considerable 
confidence, 'after mu~ experience, in my flair on 
suoh a point." 

It may be~f interest to Dote in passing that tb& 
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Bombay Regulation in claus. 1. Qontained the follow­
ing pr8viso. 'Provided tt.]ways that with referenoe 
to the in~ivid\lal the measure shall not be in breach 
of Britis~ tLawt' But this was repealed by Aot III of 
18:J8, exoept so far as the said provIso applies to 
European British Bubjects. 

The state prisoners Acts of 18,10 and 1858 merely 
extend the provisioo!! of these Regulations to the 
preSidency towns and therefore need no further 
comment. 

We may now sae how these RegulatlOns and Acts 
Q.uthorismg arbitrary arrest chiler from the suspen­
Mon of the Habeas Corpus Act In England. 

1. The executive are made the sole judges here of 
the need and the reasons for any action. and their 
judgment is not liable to revislOn. 

2. Proceeding!! may be taken against persons 
agamst whom any charge or no charge may exist. 

3. The perIOd of detention is mdefinite and 
depends on the wl11 of the executive. 

4. Tbe executive are in no way liablp for any 
ac~on they may purport to take under the Regula­
tIOns and the Aots. Thus it IS clear that there is no 
nght to freedom of person in this country. O~ 
dema.nd is that in this, as m other matters we 
should be pla.ced on terms oPabsolute \quality with 
His Majesty's subjects ill Englan<f. In other words. 
we demand that no.m&n shall be arrelilted or kept in 
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custody ,in India, exoept with a view $() his bei", 
brought speedily to trial for some offenoe knopn tu 
law, or after conviction by a Court of {..aw •• If ever' 
the exeoutive feels th.e need for • eJ:tlll~rdinary 
powers during times of crises, ·tbey should -be 
compelled to get the sanction ofpJpular Legislatures., 
which sanction ought to be strictly confined 
within legal limits and be revisable, from time to 
time, by the Legll~lature, Then, and, not tlll thtftl. 
can there be said to be freedom of person in tile 
country. 

As to the ugliness of the weapon of deports.­
tion and as to its nnsuitability for modern 
civilised conditions, no more ~wathing indictment 
can be had than that of Lord Morley: .. A pretty 
heavy ga.le is blowing up in the House of Commo!}s 
about deportation, and shows every sign of blnwil~ 
harder, 111'1 time goes, for new currents are showing 
'" .... The point taken IS the failure to tell the 
deportee what he IS arrested for; to detain him 
without I~tting him know. exactly why; to give 
him 'l0 chance of clearing himself. In spite of ypur 
Indian environment, you can easily imagine how 
,aking is sllch a line as that, to our honest English­
rnen with their good traditions of legal right; and 
fOU will petceive th! difficulty of sustaining a. 
position 80 uncoftgenial to.popular ha.bits of mind, 
either Whig ir 'ror,." 
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Apin, ,< this brings me to Deportees. The question 
betwee, us two upon this ma.tter may, if we don't 
.ke care. become what the Americans would call. . . 
agl;r ......... tou eome by and by upon what you 
reglrd ae a great anarohist conspiracy for sedition 
and murder, a.nd you warn me that you may soon 
apply to me for sanotion of further arbItrary arrest 
and detention on a large scale. I ask whether this 
pr!ces8 implies that through the nine detenues you 
have found out a murder-plot contrived, not by them 
but by other people. You say, • We admit thR.t. being 
locked up they can have had no share in these new 
abominations; but then continued de1ention WIll 

frighten evil doers ge'nerally.' That is the Russian 
argument; by packing off trliin-loads uf suspects to 
Siberia, we'll terrify the anarchists out of their wits, 
a.nd a.ll will come out right. l'hat policy did not 
work out brilhantly in RUSSia, and did not sa\'e the 
Jives of the people nor rJid It save Russia from a 
Duma, the very thing tha.t the Trepofi's and the 
• • rest of the offs' deprecated dud d~tested." 

FJnally, testing these regulatIOns and the Acts by 
the standards for such legislation as defined in the 
Introduotory chapter, we shall see that they doe 
1lot r~present the will of the majority, tha.t they are 
not • just laws: in that thel may Ca,3S8 injustioe 

-often, by enabling the e¥cuti,re to ·proceed a.gainst 
unnooent men, a.nd thai they V8¥ too muqh discre-

~S 



tion in the executive which is unoontrlJUed by the­
Legislature. For all these reasons, we deID~d that 
these Acts and Regulations should be regpaled and 
that Indians should be enabled k> life- in their 
country as free man, without the- Qraven fear 'bow 
produced in their minds by the consciousness of 
the possession by the exe:mtive of these extra­
ordinary and arbitrary powers, in the exercise of' 
which they are accountable to no power on aart!!. 



CHAPTER III 

FREEDOM OF JUDICIAL TRIAL 

BABU Ambica Charan M uzumdar as the PresIdent 
of the Lucknow Cougress saId, .. The highest olaim 
of British Rule 1D India is not founded upon its 
mlhtary strength but upon its moral grandeur. 
Security oC Iifl'! and property IS no doubt one of the 
highest attributes of 8 settled government, but this 
a.ttrlbute is more or less to be fOllnd among back­
ward, unclviyzed governments anxIOUS for their own 
exi~tence_~ pure form of administratIOn nfjustice is 
the bedrock of a clvlhsed gov~rnment. and it is this 
admlDlstratlOn of justice which more than anything • 
else has laid broa.d and deep the foundations of 
Briwsh Rule in IndIa, resting upon the affection and 
oonfidence of the people. Anythmg whIch tends to 
undermine that foundatIOn is therefore fraught with., 
danger to the superstructure. As men are born free 
they ntiturally value their lifl'and liber\y infinitely 
more than their Pl'opert~ For prO'perty is a man's 
accident while libert~ is his t¥rthrigJit...: ......... 10 

fJ 



lact, the administration of criminal justice in any 
country is more a politica.l question than" mere 
settlement of private disputes:' 

As Leonard Courtney says iIi the- .1 Working 
Constitution of the United Kingddm ":" Parliament 
js the last and highest authorIty ID the land from 
whose laws there IS no appeal; but even the action 
of Parliament IS tempered by the existenoe of 
institutions subject indeed to its control, but ~lth 
which it is slow to interfere. Foremost among 
these is the organisation of the judiciary and the ' 
fundamental rules of the admimstration of the law, 
civil and criminal. The principle that a man cannot 
be convicted of a crime except by the unanimous 
verdict of twelve fellowmen is older than Parlia­
ment itself; and though it may be set aside looally 
or even generally in tImes of acute crisis, and minor 
offences with strictly limited punishment may be 
exempted from its operl:ttion, yet as if doubtful of 
its own power, Parliament hesitates to touch it, an.d 
its sanctity is most zealously guarded.' 

The following brief description of the Jud¥lial 
ftystem in England will show how the freedom of 
,'udicial trial is secured in England. The visitation 
of every country by the highest judges at least 
twice II. year-ror the pirrpose of trying all pril6ne,. 
in detention 'unaer a cha.;ge of crime i' to sate­
guard of,.Justice w.hioh cou~ never be made lee8 
. 2R 
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stringent. The security of judges in their oBice is 
very g ..... t. And this is due to Parliamentary action. 
Jadges &.1'. officers of the orown ; so muoh 80 that • originally tI!eir ilbnotions neased on the death of the 
king~ and they were long removable at the Royal 
pleasure i but the great Act of Settlement of 1701 
provided tha.t they should be removable upon 
~dras8es from both' Houses in favour of suoh 
removal; and their salaries are fixed, so that they 
are not subJected to the annual criticisms incident to 
votes in supply. At the base of Judicial hierarchy in 
relation to crime are the JustICes of the Pea.ce In 
addition to these there are stipendiary magistrates 
and the ma.gi~trates for the (lounty. 

The independence of the judges in England is now 
absolute and is the result of prolonged Parliamentary 
struggle. A.s Professor DIcey points out, .. We CBn 

now S88 why it was that the poll tical conflicts of th& 
seventeenth century often rR.ged round the position 
of.Judges ........... Upon the degree of authorIty and 
independence to be conceded to the Bench depended 
the tPolour a.nd working of our institutions. To 
supporters, on the one hand, of prerogative, judicial 
independenoe appeared to mean the weakness of the 
executive. The Pa'l'lia.mentary leaders on the other 
hand saw more 01' Jess distlD~Jy that Ale indepen­
donce of the Ben<lh wa, the sole 1!ecurity for the­
maintena.nce of the cowmon la\'i and ~at Coke in 
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lbattling for the power of the judges was asserting 
,the right!l of the nation; they pos8ib~ ~80 saw, 
though this is uncert~in, that the maint,enance of 
,rigid legality, inconvenient as it mighc" sometimes 
prove, was the certain road -00 Parliamentary 
sovereignty". It may also be mentioned here that 
all his MaJesty's subjects are equal before the Courts 

. of Law In England and that no one can claim 
exemption on any ground from the jUr1sdiotlO'n of 
the Courts 

The judIcial system prevailing in India may be 
thus briefly described :-The High Courts axeroise 
jurisdiction, original and appellate, and civil and 
criminal: Their ordinary original jurisdiotion is 
confined to the Presidency towns. By their ex,ra~ 
ordinary original jurisdiction and their appellate 
Jurisdiction they control all other courts of justioo 
both civil and cnminal withlO the limits presoribed 
by their LE'tters Patent. Below the High Courts 
there are subordinate courts ~oth civil and crimi~al , 

In every 'province there are a certain number of 
diviSIons in each of which a Court of Se88i~n is 
established presided over by a Sessions Judge. 
Additional joint and assistant Sessions Judges may 
be appointed. Every sessions division oODsiats of 
one or morl districts·1io eaoh of which &. magistrate 
t\8.l1ed the District Mag~trate is attactled. !.nY' 
number of C8uborctin&.te mQiatra.tes that may be 
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T$qIlired &1'$ appointed in tbe District subject to the 
gcmeraleco~rol of the District Magistrate. In the 
cities of "alcutta, Madras and Bombay there are 
magi8tra.t~s·~aIl8d Presidency Magistl'ljItes. Except­
ing !be High Courts established by Letters Patent 
the judges of which are appointed by the Crown, all 
the judges and ma.gistrates are appointed by the 
Provinoial governments. 

"'Iva may now ex.amme the Illdian Judicial system 
and see how unfavourably it c~plUes with the 
Judicial system of England. "the judges of the 
High Court are to be appointed by the Crown. That 
is as It should be. But in practice thiS means 
in India that the Local Government concerned has 
got the predominant VOIce in the matter. This IS 

due to the absence of any offioer in India cor­
.responding to the Lord Chancellor in Engla.nd, and 
to the Statute of 1861 which proV'ldes that at least 
one-third of the number of the Judges of the High 
Court should be Barristers-at-Ia .... and at IAast one-• 
third, members of the Indian Civil Service. This evil 
of ,¥\sting the patronage of the highest judicial 
-offices in the country in practice in the local govern­
ments is calculated to impair the independence of' 
the juclciary as against the executive. ~his evil has 
been aooentuated in recent "years, e\peoiaUy in 
Madras, by the appointIQfnt of teafporary judges of 
6he High Couns foJ' pagoda of t .. o yeM'S iZl8uoc88-
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sion, so that they are practically permanent jtldgea 
of the High Court: only, they hold their office not at: 
the pleasure of the Crown, but at the plearore of the· 
Local Government. This constaJ;le appoi~tment of 
temporary Judges of the HIgh Cdurt is boun~ to 
impair the confidence of the people ill the indepen­
dence of the High COl.lrt. It is necessary that 
judges of the Hlgh Courts in In1ia should be 
made to hold office not at the pleasure of the Cro~n, 
but should be removable only on an address from 
both Houses of Parliament as in England or from 
the LegIslatIve Councils In India. The Magistrates 
who adl11imster cnmmal .JUstICe throughout the 
country are mostly part and parcel of the executive 
administration of the country and have to look fol' 
their app~intments and promotlOns only to the 
executive.' Tbis IS an evIl ",h1Ch wIll be dea.lt 'WUh 
1at2r in more detaIl. 
~ne other eVIl under WhICh the administration of 

justice in th18 country labours IS the very hmit~d 
extent to which the system of trial by Jury has been 
adopted.! In England it IS well establIshed tb'l.t a 
man cannot be convICted of a crime except by the­
unanimous verdict of twelve fellowmen . ..JAnd 
although earnest attempts have been made in India 
to extend t~e system ~f trIal by Jury no appreciable­
progress has be~n acbleVl'd. J.rhis SystitDl is very 
necessary in ordl;>r(.f;o induce'in the people absolute 
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~'iD6e 'admiuiBtraUoo. of justice.. In.toe 
of ecOMicmal advel'le opinions on them. Indian 
ftries ~e worthily disoharged their function. 
and have p\ove! their fitnes8 to help effioiently in 
~be;'dtninistration of justioe. 'I 
'!be next and perhaps the greatest defeot in the 

ac1blinistration of criminal Justice in this country 
Ues in the fusion and combination of the judioial ana executive functions-a hystem in whioh the 
oroseoutor and the Judge, the man wbo works up a 
charge and the ma.n who sits in judgment 'wer tha~ 
eaarge are rolled into one. The following indIctment 
of this pernicious system by Babu Ambica Cha.ran 
Kuzumdar is to the pomt. .. For thIrty years the 
Oongress has crIed hoarse for the separation of this 
unholy combination, hundredR of cases from 
unimpeachable and unchallenged records have been 
cited from yea.r to year to illustrate the baneful 
results of the system which is calculated more than 
avything els8 to shake the confidence of the people in 
the integrity of the administration of Justice. Ca.e. 
have oocurred, and they are not few and far hetweea. 
_hel'e raoial cODsideratlOns h1l.ve outweigbed the 
demands ~f justice and the life of an Indian has not' 
received greater oonsideration than that of a cra.b 
or a tortoise ......... One oom~ete gen\ration haa 
paased a"ay linee the In~an N a.tioJ!al CObgrel!ls first 
Atew the Mtention of.Govern~nt ~ the danae£' 
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und_lying this iniquitous system. One ;Vicerdy, 
ocnuddered his duty ~iacharged by caUb~,g the 
proposal of the Congress • a counsel of pyfection.' 
Two successive Secretaries of State.vied .... ith each. 
other in their pious wish to inaug"'Or4te this reform; 
while at least one Indian administrator denounced: 
the existing system as being unworthy of rational 
beings. But the system still continues and seems 
to possess a charmed life which defies bothO a 
natural and a violent death. Sir Harvey Adamson 
was reported to have actually ~one so rar a8 to 
submit a scheme for a proposed reform in 1908: and 
all sorts of speculation have been afloat in recfmt. 
years; but nobody knows where the proposal sticks 
and where it now rests ....... If this one reform had 
been carried out, one half of the causes of the present;, 
disoontent should have \'amshed and it if', jUgt 
possible that the ugly developments with which the 
Government is at present confronted mIght neV~t 
h~e appeared," , 
Junless this merciless grip of the judiciary by the 

ilxecutive is removed, the Judicia.ry in this country • 
cannot disohsrge its functions satisfaotorily. The 
best system would be one under which the whole 
administra.tion of criminal justice is placed directly 
UDder the liigh Cou\,ts in the sense that they 
appoint and oonwol aU the •. Magistratea who _hall be 
eitiler sti:pell6liary ~a.gi8traAes reoruitlid frma the,. 
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Bu. or HOMl'al'Y '>flagiatrates recruited from the 
leading •• ,tb:ena of a locality. Then the Magistrates 
will feel i~their element and the administration of 
justioe wiil I!onsftierably improve:! 

00-8 other undesirable feature of the system by 
which oriminal justice is administered in thIS 
country is the provision for appeals by the govern­
ment against acquittals. It Was originally intended 
as : protection for Indian complaInants who may 
not get justioe at the hands of mofussiI magistrates 
against European accused. It has ceased to fulfil 
that function, if it ever did. In any ca.se it is 
unw,prthy of a.ny system of ciVilized jurisprudence, 
and ought to be a.bolished. 

Perhaps the most pernicious feature, beca.use most 
galling to Indian self-respect, iR the dlfferentIal 
treatment aMorded to European BrItish subjects in 
the matter of the admInistratIOn of crimlOal Justice. 
The following history of this crying evil by Sir John 
St,achey is interesting. Until 1872 exoepting in 
trivial cases a Europl'lan British suoJect could only 
be twad or punished by one of the High Courts: the 
feeult was a complete denial of Justice, for 
prosecutors and witnesses might have to trave] for 
many hundred mile8 before a case could be heard. 
This 8~te of things was remetfted in 187\, when the 
. Oode of Crimina.l ProcedUfe providea tha.t European 
Briti~h subjects should H Hable ~ be hied.. for anY' 
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offences by MagiFltrates of the highest olass who wete­
a180 justices of the pea.ce, and by Judges of Session&­
Clourts; but it was necessary in both O&8ttl that the· 
:Magistrate or Judge should himqIF be a EUfOQ6an 

(" 

British Bubject. Cases requiring severe punishment 
however continued to be referred to the High Courts. 
Matters remamed in thls pOSition until 1883, when 
the Government of India considered that the law. in 
thls respect ought to be altered. It was s~ated that 
.. the Government of India had decided to settle the· 
question of jurisdlction over European Brftish 
subjects In such a way as to remove from the Code 
at once and completely every judicial disqualifioa­
tIOn which is based merely on race distinctions." 
This declaration provoked a storm of indignation on 
the part of the European community throughout 
India, and the controvPfsy ended WIth the virtual 
though not avowed abandonment of the measure 
proposed by the Government. Act III of 1884 cannot 
be said to havo diminished the privileges ()f 
European British subjects charged with offences: 
and it left their poeaition as exceptional as before. 
The Legislature virtually declared that the­
summary powers of the European District Magis­
trates over ruropeannffenders should be taken away 
not because thi~ was held to be in itself deSirable 
but because such powerl. could not be given to 
a Distriltt M'~..,isLt·~te wh~ i( an Indian .. While this 
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.. ..age was made in the powers of Distriot Magis­
"tratee, ·the law in reprd to other magistrates 
remained,- unaltered. The law was certainly not 
ch¥ged fo; the'better, but for practical purposes it 
remained much as it was before A.ct III of 1884 was 
passed. Sir John Strachey pessimistically con­
.eludes, .. It may be feared that the result of 'all this 
ha, been that we must leave to a. distant future the 
hope that the Government of IndIa. Will be able to 

place the law regardmg JUflsdiction over European 
British subjects on a satisfactory botmg." It is to 
'be earnestly hoped that thIS prophecy is wrong, iD 
the interests of the fair name of the Government of 
India. Unless this very desuable reform 18 effected 
at once, and all His Majesty's subjects .in India 
placed on a footmg of equaltty before the Law, it 
will be difficult to beheve that the Government are 
.anxious to put in practice the prmClple for which 
England st~nds, namely, 'let Jllstine be done, even 
tAough the Heavens fall.' 

Ttfe Goverments in India ate usually very loud 
in .ek,praise of the admirable system by which 
justice is admmistered m thIS country, But when It 
comes to a question of testmg how far they really' 
believe in their professions,we find thatfheir a.ctions 
and tbeir words do not corl'e:pond. F<fr. we see in 
the Indian Statute Bookt especially in recent yeara, 
• jealousy, if not dist.~ of th#ordjnllry.ouurte o{ 
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the la.nd and an anxiety to £et up special tribunals 
with special rules of proCedure and evidence. 

The State Offences Act of 18571) is ~e"haps the 
earliest example of this kmd of .legis,ation. This 
Act provides that wherever the executive govern­
ment of any Pre::'ldency or place sh~Il proclaim that 
any distrIct subject to Its government is or has been 
in a state of rebellIon, It. shall be lawful for sv,ch 
government to h,sue a COrnml!;SlOn for the trial of 
all persons who ::.hall be ch<l.rged with having com-
mitted withm su~h du,tnct, . any crime against 
the state, or murde!, arson, robbery. or ?ther 
heinous crime agalTl<;t per!" 1n or property. It shall 
be lawful for the ExecutJlTe Government by sllch 
commission, to dlfect th~t any Court held under 
the commiSSIOn shall have power, wIthout tne 
assistance of Assessors, to pass upon every persor.., 
convicted before the Court of any of the aforesaid 
crimes any sentence warranted by law for such 
crime; and that the ]udgmer:.t of such Court sha'l 
be final and conclusIve; and that the saId ~urt 
shall not be subordinate to the 8udder Court. 1ms 
act also contains tbe ugly proV'l!:,lOn I'IZ, .. Nothmg 
~in this Act shall extend to the trial or punishment of 
any of Her I MaJesty,", natural-born subjects, born 
in Europe, or of Jhe children of such subjects." 

The latest instances of' such legislation are the 
Jndian COimtnyJ Ltw Am~p~ 'Dent Act of 1908, and 
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. theAnar(l,hicaland.RevolutionaryCrimes Act of 1919. 
Some·of the most objectionable provisions of th& 
earlier A~ are.these; II The accus~d shall not be pre-
8E';Pt during an Inquiry under section 3, subsect,iort 
(J)t unless the magistrate 80 directs, nor shall he be 
represented by Ii pleader, during any !>uch mquiry. 
nor shall any person have any rIght of access to 
tie Court of the MagIstrate, whlle he if'. holding 
such mquIrY" "No trial befol€' the SpeClal Bench 
shall be by J Url"." "NotwiLhstallding anythlllg 
contain~d 111 SectIOll 33 of the Indian EVidence Act, 
187'2. th~ eVidence of any witness taken by a 
magistrate In proceedmgs to which thIS part applies 
shall be treatAd as eddence before the High Court, 
If the witness IS dead or cannot be produced and if 
the High Court has reason to believe that hIS death 
or absence has been caused 10 the lllterests of the 
accused." .. ThEl provisions of the Code of Criminal 
Procedure, 189~ shall not apply to proceedlllg8 

-taken under thls part, In so far Sb they o.rfl incon-
6i • .,nt ,with the speCIal procedure prescnbed III 

tltis part." 
This distrust of the ordinary Courts of the land 

with their ordmary rules of procedure IS expla.if.· 
able only on the ba.sis that while tilt Government 
are sometimes lost in admi~atlOn ovlr the system 
which they have established tor llie admlDiBtratiog 
of justioet they reafyAbelie~ th~t 'lhii 8Y8temJJi. 
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1lot good enough for them, 'in cases where tl;tq 
8tlsider tbe intf'rasts of the State are ~ 
a.ffected. All these unnatural and un~8tifiable 
distinctions ~hou)d be abolished ltnd th~ King', 
writs must be made to run throu1cbou t the la-nel, 
.against the Executive Government or the European, 
88 much as against the Indian. Till that is done. 
the Indian must continue to reel that. even in the • matter of the admmistrahon of Justice, he is Dot 

treated as an equal citizen of the British Empire. 



CHAPTER IV 
FREEDOM OF' THE PRESS 

FOR purposes of comparison, again, we may 
·~xQmine the state of the Law in regard ttl thi8 
matter 10 England. The followmg descrIption by 
Professor Dicey is Illuminatmg. :-

Freedom of diRcussion is In England httle else 
than the right to write or say anything whICh a. 
jury consistmg of twt:'lve shopkeepers think it 
expedient should he sa.ld or written. Such hberty 
may vary at different times and scaAons from 
unrestricted license to very severe re<;lraint, and 
~e experience of EnglIsh history duling the last 
two oenturies shows that under the law of libel tbe 
am.unt of latitude conceded to the expression of 
opinion has in fact differed ~reatly accordmg to the 
oondition of popular sentiment. 

The present position of the Engl\sh Press is 
marked by two feature8: fird'/;, .. The aberty of the 
'Press," says Lord Manafield, ., corAi~ts in printing 
.itb!ut any previous ,Moense S"'J8Ct uo ~e conse-\t V"~ w -
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quences of Law," .. The Law of England," 8ays, 
Lord Ellenborough .. is a La.w of Libe1-ty a.nd 
oonsistently with this hberty we ~ave.d'ot what is 
called an imprima.tur, there IS nQ.such prelimisal'}' 
license necessary; but If a man publish a paper he 
is exposed to the penal consequenoes, as he is in 
every other act, If it be Illegal." 

These dicta show us at on0e that the so·called 
Liberty of the Pl'e~s is d, mere applioation of the 
genera) prmciple that no man is pUlllshahle exoept 
for a distmct breach of the Law, This principle is 
radically inconsIstent win, any soheme of license or 
censorship, by whICh a I1I:.tll IS hindered from writing 
or printing auythmg whICh he thmks fit and is ha.rd 
to reconCIle even WIth the right on the part of the 
court'! to !'('stram the CIrculatIOn of a hbel, until at 
any ra.te the publIsher hd.b been convICted of pub· 
lishmg It It IS also opposed lCl spirit to any 
regulatIOIl reqUlrlng from the pubhbher of an 
intenr:hng newspaper a plel'Immary deposit ofna 
certain sum of money, for the hake eIther of ensuring, 
that newspapers should be published only by 80fvent 
persofls or that, If a. newspaper should contain libels 
there shall be a certainty of obtamlllg damages 
from the Ploprietor ... Such checks a.nd preventive 
measures are inconsistent with the pervading prill· 

( 

ciple of Engli~h La.w, that' men are to be interfered 
with ort ptfn}rihec4 not b,0"lse they may bretak the' 
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law, bot only when they have committed soma 
definittPaleignable legal offence. 

Seoondly, Press offences in so far a<; the terttl 
o&l\be used-wit~ reference to Enghsh Law are tried 
and punished only by U.e ordinary courts of the 
country, that is by a Judge a.nd Jury. ThIs ha.s 
contributed very great! v to free the periodical Press 
frqpl any control Lf Lila crlterlOll whether Il. 

publicatioh be lIbellous IS the opinilln of the Jury, 
and a man may pubhsh anything which twelve of 
hlB couptrymen thmk 1<; not bl.tmeable. It ,s IInpos­
sible that the Crown or the Mimstry should exert 
any stringent control over wnllllgt> of the Pres!>, 
unless the maJority of the ordinary CItIzens are 
entirely opposed to attacks on the Government 
The times when personb in power wIsh to check the 
excesses of public wrIters are tllne!> at whIch a 
large body of opmion or l-Ientllnent is hOb tile to the 
executive. But under thebe Circumstances, It must 
ftom the nature of thIngs be at leal:lt 9n even 
chance that the Jury called upon to find a pubhsber 
guHty of printing seditious libels sympathIse with 
the language which the offifers of the Crown deem 
worthy of punishment, and hence may hold censurer< 
which are prosecuted as lib~18 to be f{l-u and laud­
able criticism of official errors. 

The Liberty of the FlresB, then~ IS \n England 
,imply ODf! result of thll Ilniverftl predOm.'1nanc8 OF 
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.. Law ofthe Land. The terms"libertf of tile 
preIs," " press offenoes," .. oensorsbip of th, preas," 
and the like, ate all unknown to ED,1isp lawye1'8, 
.imply beca.use any offence 'Which dan b~ committed 
through the press is some forttt of libel, anft is 
governed in substance by the ordinary law of 
defamation. 

Now, we may turn to the Indian Law on the 
subJect. The earlIest A(.t is the Press and tth" 
Regisvation of Books Act of 1867. It was expressly 
enacted for the purpose, among others, of regulating 
PrintIng Presses and of perlOdi('sls conta.ining news. 
The most important of the provisions of the Act for 
our purpose are' the following :-No person shall 
within British India keep in his possession any' 
Press for the printmg of books or papers who shan 
not have made and subscnbed a certain declara­
tion before the magistrate within whose local 
jurisdiction such press may be, namely. that he 
has a printing Press. Again, no printed periodlcal 

o 
work conta.ining public news or comments on public 
news shall be published in British India exce~ in 
conforrnity with certain rules: 1. The Printer and 
the Publisher of every· such periodical work shall 
appear before the magistrate within whose local 
jurisdiction luch worlt shall be published and sh-.11 
ma.ke and subsC'tibe in du~licate a declaration that 

I 
Ile is the J$ri.ter of the periODlic~l. etc. 2. As often as 
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the "'-ace of printing or puhlioation is changed a 
DeW' d~ara.tion shall be oeoe8118ry. 3. As otten as 
the printe~ or the publisher who shall have made 
auch a decl,.,.atil1n shall leav~ British India, a new 
deo4ration from a Printer or Publisher resident 
within the.said territories shall be necessllry. The 
penal clauses of the I\ct are contained 10 sections 
12-17: the important provIsIOns are a.s follow: 
wb~e'ler shall print or pubhsh any book or paper 
without giving particulars about thb prmter, place 
of printing --etc., shall be punished by fine not 
e%ceeding five thousand rupees or by simple 
imprisonment fOl a term not exceedmg two years, 
or by both. Whoever shall keep in his possession 
any Press without makIng the declaration referred 
to above shall be pUOlshed WIth the same pUOlsb.­
ments. This Act required, therefore, that keepers 
of printing press and publishers of perIOdicals 
should conform to Clertam 1'l1les, especIally those 
~ating to declarations before magistrates on pain 
of heavy penaltIes. ThIS, of course, is inconsistent 
wit~ the freedom of the Press as it prevails In 
England. But, 10 practice, thIS dId not wJrk great 
harm. 

The greatest blow at t,he freadom of the Indian 
Press was struck by the Ind~n Press'J\ct of 1910. 
The Act took as itlll basis ~he Press l!IDd Registration 
itt Books Acts referred :Jl above ~d en~~. among 
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others, the following important provisions. Keepers 
of Printing Presses were required to depo~it with 
the Magistrate before whom they made their 

('\ 

declaration security to such an a.ount. not being 
less than Rs. 500, or more than 'Ra. 2000, as"the 
magistrate may in ea::h case thmk fit to require. 
This provi'lion was made applicable to ~Id presses 
also at the inst.ance of the Local Government 
Sectio~l 4. of the Act is the most important one. and 
enacts as followR :-Whenever it appears to the 
Local Government that any printing press in 
respect of which any security has been deposited 
is u!led for the purpoqe of printing or publishing 
any newspaper, bnok or other document contain!ng 
any words, signs I)r Vl'llble representatIOns which 
are likely, or may have a tendency directly or 
indirectly whether by inference, suggestion, allusion. 
metaphor" imphcatIOn, or otherwise (to do various 
thmgs, the most important of which for our purpose 
is), to bring mto hatred or contempt hIS maJesty or 
the Government established by Law in British 
India. or the administration of justice in British 
India, etc, the Local Government may, by notice • 

• declare the security Cieposited in respect of such 
hess and all copies of such newspaper. book or 
other docUl#ent whelt'3ver found to be forfeited to 
His Majesty. /iections 5 and 6 provide fol' further 
.penaltieSJ~~ere tijIe secrir~ty given in respect of 
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on, press has been declared forfeited, every person 
m"king a fresh declaration in respect of such press • sball deposit with the magistrate be(or" whom suoh 
deolaration"y made, security to such amount not 
'!einw less than one thousand or more than ten 
thousand rupees as the magistrate may think fit to 
require. If, after such further security has been 
deposited the printing prl:\RS IS agam u'>ed for the 
purpose of printmg dony rloChnlent conta.ining any 
words, etc.. which in the opinIOn of the Local 
Gov~rnment are of th~ nature described in sectIOn 4. 
the Local Government may. by notice declare the 
further security so depo!'llted. the PrlO~ing Press 
used and all copies of snch document" to be forfeited 
to His Majesty. Se('~hons 8, 9, 10 and II enact 
more or less the same provisions With regard to 
publishers of newspapers Spcs. 13 and 15 confer 
upon Cnstoms Officers and Postal OffiCla.ls powers 
to detain packages winch, they suspect, conta.in 
documents of the nature desctlbed m section 4 i a.nd 
th3 Local Government IS constituted as the tina\ 
,authority to dlspose of all such packages. Sec 14 
probfuitB the transmission by PORt of newspapers 
unless the declaration required by section 5 of the 
Act of 1867 has heen ~a.de and the publisher has 
.deposited security when so reqjired un~r this Act. 
,section 17 to 21 provide for an ap~icalion to the 
lIigb Oourt to set asidl·orders of forfei\Jre: the 
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around for suoh applioations is stated tel be that ~h& 
neW'spapel', book or other documept in ~lIpeot' ()f­

which the order was ma.de did flot "9ntain ailY ' 
words, etc. described in section 4. (I A sj:.ecial Benc~ 
of three judges is to hear such appIicatioos. Ano. the 
Special Bench shall set aside the order of forfeiture 
if it appea.r!! to it that the words. etc., contained in 
the newspaper, etc., 10 respect of which the order in 
question was passed were not of the nature described 
in section 4. 

Section 26 enacts by way of abundant oo.tJtion 
that nothing herem con tamed shall be deemed to 
prevent any person from being proRecuted under 
any other law for any act or omission which 
constitutes a.n offence against this Act. 

This Act has been the subJect of Judicial construo­
tion in two leading cases, The extracts from the 
leading judgments given as Appendlx A will give Ii 

clear idea of the nature and scope of the Press Act. 
One other statute remams to be noticed in this con-

" nection: The Newspapers (Incitements to Offenoes) 
Act d 1908 The moo;:t Important proviSIOns are as ' 
fo]]ow:-In cases where upon applIcatlon made by 
order of, or under l1uthotity from the Local 
Government, a MagIstrate is of opinion that 8 

newspaper g'rinted anl published WIthin the province 
contains any in",itE'ment tn murder or to any offence 

~ ~ . 
under thVFtJ:plosi"\\Bs Substnnces Act of 1908 01'" to· 
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any act of violenco, such Ma.gistrate may malte a 
oonditioJlal order declaring the PrintIng PreS6 used 
and all oopies of such new!'paper forfeited to His 
Majesty. flte Magistrate has powers of attachment 
anlP seizure An appeal to the Hlgh Court lS 

provided for and the prOVISlOn!. of the Criminal 
Procedure Code are made applIcable to all proceed­
ings under thl!,; Act. 

1\ will be ObVl011~ that the'lto VA.rIOll<' restrictions 
on the keeping of prmtmg prf's~es ~nd the publica­
tIOn of new'Ipapers 1;'\ India are wholly Illconsistent 
with the freedom of the Press wInch is characteristic 
of English Law. T mav here quote two scathmg 
indictment.!': of the Act and the way in which It has 
been worked. Mr. Hr>rniman speakmg at the BombllY 
Congress of 1915, said, .. The Pres'l Act IR a measure 
of most extraordinarily drastIC prOVIsions, 
l.Hlparalleled. T beheve, almost In any civLlized 
country of the world to-day. which waR passed to 
deal with a special state of affairs; dond where you 
htve the case of emergency legislatIOn like that it is 
scandalous that it should be allowed to remain on • the Statute Book for a moment more after that 
Rpecia1 state of affairs has Mbed to exigt ..... 1 ask 
any husinessman here what it would be to hIm if 
it meant as it means to us, ,hat ever~.moment of 
the day, day after day, week after Wtek, month after 
month, 10 exeroising hil tatural.rlght to\111ow his • • 
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eaUing, he ha.d, hanging over him, a sword of 
Damoc1es, not In the shape of a la.w that would take 

" him to the Courts but in the shape of a law that 
leaves him at the caprice, at the mercy af the mere 
'Opinion of the execut'lve officers- not ':}nly that, ",ot" 
for any error that he may commit-perhaps errOR! 
that do not fall under the ordinary Criminal law. 
-not for any error that he may commIt, after he 
bas committed it. but that he f.'hould pay for li118 
crime, if crime it be before he has committed it ..... . 
The executive lI.ulho[ ltv have dehberately belled the 
undertaking that was given on behalf of the 
Government of Indid. by t ·le then Law Member of 
the Council .. . . Su Herbert Rlsley after ransack­
ing, after dlVmg and delving among all the 
repressive measu re!; vf the most reactionary 
countries In Europe, found the chief prOVlSiOns of 
thIs Bill in an enactment which had been passed 10 

Austna by German statesmen In order to muzzle 
the varied racos whIch those German statesmen 10 

Vienna hcl.d to control .. 
Th" Hon. Babu AmblCa Charan Muzumdar dS 

President of the Lucknow Congre8s of 1916, was no 
tless emphatic In his co\1demnatlOD of the Press Act 
of 1910. He said, " The Press Act of 1910 C00081V~d 
in a spirit (tot reprel!llion bas reduced the Indian 
Press frofl1,. its pt:)81tJOn af.' )in independent cmtic af 
the GovEttnOient ts that of, an institution eptiraly 
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dependent upon sufferance. Withm this short period 
of less tltan seven years, there had been a regular 
oarnival o~Press prosecutions In whwh newspa.pers 
~ave been &'txpp~ssed, prInting pr(}~ses oonfisoated 
an,ftheir ~ecurities forfeIted to an extent which has 
bewildered tho public and alMllled the journ ~h~tg . 
... '" . The hberty of the [ndi,·m Pres" IS pra.ctlCa.lly 
gone and the higha~t t,tll'U1Uls ttl the 1J.llrj have 
de<!l.ared them~elvtB pc)werles::I to pr.)t(lct It. Whetl 
the Act \WloS p~sSJd, tile elCtra'llJ rl'pur of the 
measura was adlllitted But an rLSmr,ll1Ce Wj8 g1\1(}11 

tha.t it would be ~l'illllllhtercil wLth CH~ a'ld COrt~l· 
deration. \Vhether tlut asstuance ha'> bee:} honol] red' 
more in LtS breach tlnn Ln It., ob~ervJ.nce mJ,Y be 
left to the judgment of the pubhc," 

It /Day be lnterestlng to reca.11 In tll1'l connectIOn 
the view'! of Lord M<1rley, the then Secret:l.ry of :3tiLte 
in sanoLlOning the Pres'> Act. "We worked hard at 
,our Press Aot, and I hope tllA result htl.'1 reached 

.• y~u in plenty of time. I dare say It IS as ~on'41ble in 
its way as other Press Acts, or as Press Acts can 
eve, be. But nobody will be mote ready than you 
to agree th~t the forces with whlCh we are contend­
ing ar~ far too subtle, deep~ and diversified, to be 
aba.ted bY' mak:ing ~editious leading articles expen-

) 

sive. There are importa.nt serftences In .. our offimal 
telegram that show hoy much ot the poison is 
-entirely out of our r¥ch. The (veil.d~nuendo It -



of which you speak-the talk about Mazzini, 
Kossuth, etc.,-it is seditious no doubt, amJ.it may 
point to assassi.nation plainly enough inJhe minds 
of excitable readers. But a Lt.-Go~rnl1r wIll have 
to walk warily before puttmg too strong an infer.' 
pretation upon the theoretIc plausihihtias of the 
neWRpaper scnbe. Neither I nor my Council would 
have sanctioned It If there had heen no appeal in 
some due form to a Court of Law. and you tell Ine 
that you would have had sharp difficultles in your 
own Council" Wf' have seen what this right of 
appea I is worth In practIc9. 

We tiemand that, n')w that the Press Act has 
been on the Statute Book for mne years and th'l.t it 
haR not only not JustIfied it"l eXl!;tence, but has 
proved an engine of opprebSIOn. against which 
the judiciary are admIttedly powerless to giVe> Any 

relief, the governmpnt should repeal the Press Ant 
forthWIth and rely upon the honesty, patriotIsm and 
public SPIrit of Journallsts and of keepers of 
Printing Presses In India. We go further and 
demand that Jf the Government in IndIa are 

" anxious to be guided in their actIOns by genuine 
I public opinion, they o~ht not to place the Press at 
the mercy of an unJust and arbItra.ry meQ-sPre like 
the Press Aft We.,k that the Press should have 
the same freedqJI1 in IndIa as It has in England. In 
the eloal.lnl. Wol'~ of Mr .. Horniman, .. We ask 

M~ 
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that tbisAustrian--I was goiog to say this Hunnish. 
-excreJence on the Statute Book of BritIsh 
India-sh,ll be removed. and the hberty,-the 
full liberty,--of\ the Press in this country restored. 
'trrftil that is done. it IS nut only my rights, It 

is not only our nghts-spealung on behalf 
of the journalists of India-but It }s your rIghts, 
that are being Impelllled. that arB beIng day after 
da' contr,)lled and muzzled by the executive offic6rs. 
It IS a very precIOus and very Yltal nght that is 
thus tampered with. It was MlltOll who wrote 
;JOO yelirs ago, (Give me the liberty to know the 
Truth lind to argue freely according to Conscltmce 
above all other lIberties.) That liberty. no ma.tter 
what form of GOII'!:lrnment we ha.ve here,-If the 
f()rm of Government i" le'>s free thaT} It IS In England, 
then, it is all the more I!npurtJ. tlt,-IJO matter what 

fom. of Government we [,OBses". that liberLv h a~ 

essentIal to our existence aq free subjects of His 
,MaJesty the King Emperor a<; It is In au.v ot.her part 
~ the Empire." 



CHAPTER V 

THE RIG HT OF PUBLIC M El!.'TJNG 

ENGLISH Law does not reco~nJse any special 
right of pubhc meetmg, elther for a pohtieal or for 
any other purpose. Th€ rIght of assembly is nothing 
more than the result of the VIew taken by English 
Courts of mdIvIdual liberty of pt'rson and indivi­
dual lIberty of speech. As Prof. DICey sa.ys, there 
18 no speCIal law allowing A, Band C to meet 
together either in the open aIr or elsewhere for 
a lawful purpm,e, hut the rIght of A to go where he 
pleases so that he does not commIt a trespass ana t(l 
say what he hkes to B 80 that his talk is not 
Iihellousfor sedItious, the rIght of B to do the mte~ 
Bnd the existence of the same rIghts of C, .p, E, 
and F rand so 011 ad infimtum lead to the conse­
quenoe that A. B, C'; D and a thousand or ten 
thousand other persons may, as a general rule, meet 
together il)' Ilny p)a~ where ctherwise they each 
have a jgbt '0 be for ,a lawful pUQl<>se and in 
a lawfulplWner. • 
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This ae.sertion, however, does not mean that it is 
impossijlJe for persons so to exercise the right of 
meeting \8 to break the law. The object of a 
meeting rna,. betto commit a. crime by open force, or 
tr; 1bmeway en other to break the peace, in which 
case the meetmg itself becomes an unlawful 
assembly. The mode In whiCh a meetmg is beld 
may threaten a breal.lh of the peace on the part of 
th<1se holdmg the meetmg. and therefore msplfe 
peac~able CItizenS wIth reasonable fear j m which 
caf.le, agalO, the meetlOg will he unlawful. In elLher 
instance, the meeting may lawfully be brukan up, 
a?ld the mem~rs of It expo.,e themselveq to all the" 
consequences in the way of arre!:-1t, prosecutwn and 
pUnlshment which attend the doing of unlawful 
acts or in other words, the COlTIlUl<;SIOn of cnmes. 

But a meeting whlCh IS not otherwise illegal does 
not becom~ an unlawful a'>sembly solely because It 
will excite vIOlent and unlawful oppOSitIOn and thus 
~ay indirectly lead to a breach (Jf Lho pea.ce. In 
the words of an Irish Judge, in R. versus JustlCe~ of 
Lon6ionderry, "'rhe prmClple ~eems to me to be 
that an act innocent In itself done with 
innocent intent and real<\nably incidenta.l to. 
the performance of a duty, to the carrying on 
of business. to the enjoyment ... of legltirvate recrea­
tion, Of. generally to th, exerCIse .,f a. legal right, 
does not become crimiftal becu~8e it il'i provoke 
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persons to break the peace, or otherwlse to conduot 
themselves in an Illegal way." .. If dang-v arises 
from the exercise of lawful rights re8~ltlng in & 

breach of the peace, the remedy 'is ttle presence 
<If sufficient force to prevent tfl&t n:.sult, not -tb: 
legal condemnation of those who E"xercise tho~e 

rights," 
The principle, then, that a meetmg otherwiile 10 

every respect lawful and peaceable I~ not rendflfed 
unlawful merely by the possible or probable millcon­
duct of wrong-doers who to {>revf"nt the meeting are 
determined to break the peace, is established, 
whl>nce It follows that, in general, an ..,therwlse law­
ful public mfletlOg cannot be forbidden or broken up 
by the mHgistrates .nmplv bf>c.lU'-1e the meeting 
may prohahly or naturally lear! to a breach of the 
peaCA on the part of wrong-door<=; 

Accordmg to Prof Dicey, there' eXlsL the following 
lirnitatJOn~ or exceptIOns to the a pphca t10n of this 
prm CI pI 1:'. 

] If there 1" anythmg unlawful In the conduct 
of the persons convening or and l'essJOg a meeting, 
and the illegality is of a kind wllkh naturally 
provokes opponentR t~ a breach of the peace, the 
speakers at, and the members of, the meeting may 
be held to, cause th~ breach of the peaoe, Bnd 
the met'tiyg It.elf may tpus become 8,0 unlawful 
meeting, 
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2. Where a. public meE'ting, though the obJoct of 
the mliof,lting a.nd the conduct of the members are 

striotly lyful, provokes A breach of Lhf'l peace, and 
It is impos~ble' to 'Pre<,erve or restore the pea.ce bv 
':tiY other means than by dl!'persmg the meeting, 
then Magistrates, Constables and other persons In 

authority may call upon the meetmg to disperse, 
and if the meeting dC'e<; nqL dlsper~l~ It becomes an 
ut!lawful 3s"embly The limitatIOn" or restrlOtlOns 
which anse from the pdramount necessIty for 
pr~servlng tho KlIlg'" peace are In reality nothing 
else than I'e:-.tramt which for the sake of pl'e~ervmg 
the peace are unpo:-.<"d Ilpon thC1 ordlllal'v freedom of 
.nriividual .... 

No public meetIng whwh wonld not otherWIse be 
Illegal, becomes so in con<;equence of any procla.ma­
tion or notIce by a Secretary of State, by It magIstrate 
or by any othfll' "ffiOlal It tollows that the 
government has little or no power of preventing 
~eetlOgs whICh to all appearc1nCB'> are I'l'''ful even 
though they ma.y in fact tum out, when actually 
l~ol),Vened. to be unlawful because of t1lfl mode Hl 
WhiCh they a.re conducted ThlS is certa.inly a 
singular Instance of the wa~ In whICh ac!herence to. 
the princIple that the proper functIOn of the state 1M 

the punillhment not the tlreventlOn. of Crime!! 
deprives the E:\xecutive of du,cretl.nar\. authority, 
Prof. DIcey with jus.Aable l'{lde SVn.., up the 

\1)7 • 



Rights of Cdt.m 

matter thus. "Of the policy or of the itapolicy of 
denying to the highest authority in the sta£e verp 
wide power to take in their discretion precautionary • measures against the eVIls which m'y fl~ from the 
inJudlClOuS exercise of legal TIghts It is uDnecesslf'ty'" 
here to say anything. The matter whIch is worth 
notICe is the way III whIch the rules as to the right 
of publIc meetlOg Illustra.te both the le'~al spnit of' 
OUI' lnstItutIOn& and the process by whwh tt'te 
riecislODs of the courts as to the rIghts of indlviduals 
have m effect made thl' right of publIc Ir,eeting 
a part of the law ot the con!->tItlltlOn " 

In IndIa for a long tIme there was no bpeClal law 
governlOg public meetll1gs as such But In 1907, 
the Governmont of IndIa pasRed a LnellSUTe whose 
purpORe II' evident from Its tItle • An Act to ma.ke' 
better Pl'OviRion for the prev-entJOn of publil', 
meetings likely to promote seditIOn or to cause 
a dlstur~Jance of publIC' tranqUIllIty' The most 
important prOVISiOns of the .Act are as follow.­
The Act IS to have operation HI Buch prOVInces a~ .. 
the Governor-General m Council may from t1me 
to tIme notIfy. The defimt.ion of Pubhc Meeting 
in sec. 3. is very widft. The clau"e enacts :-l. 
Pubhc Meeting mean!> a meeting which is open 
to the publ~(' or to any class or portlOn of tpe 
public. 2 j. mftfltmg may be a public meeting, 
not.withs~<ijng tb,.t it is' ~eld In a private place-

- Sf 
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and notwitbstanding that admisslOn thereto ma.y 
have b~8n restricted by tIckets or otherwise. 3. A 
meeting of more than 20 persons shall he presumed 
to be a pub'ic mtgeting withm the meaning of tbls Act 

lIfftftil the contrary IS proved. Sec. 4 enacts that no 
public meeting for the furtheranc~ or rliscusslI>fl 0f 
any subject hkely to cause disturbance or publIc ex­
citement or of any polltJt,al subject etc. shall be held 
meany proclaimed area unlsss WrItten notice is 
given to the pohc~ 01' then perml""j(l!\ l!o. previollsly 
obtained. Sec. 5 empowers the DIstrIct Magistrate 
or the CommisslOnpr of P()hce to pr,)hiblt any public 
meeting in a proclaImed aroa If m hi" OpInion "uch 
meetmg is likely to provoke !'.edltlOl1 or dlc;affectlon 
or to cause dlsturoanee of the pubhe trunquillity 
Sec. 6 and 7' contam penal clauses Sec. 7 enactfol 
that whoever. In a'proclalmed area and except III 

accOl'dance with the prOVISIOn!- of Sen. 4 and 
without the pf'rml!o.SIOII of the Magistrate or the 
CommlsslOner delivers III any pubhc pl".~E' a lecture 
~ .• likely to cause dlf-turbance 01 pubhc exclte­
me\t or on any politIcal subJect to person", then 
present may be arrested without warrant and shall 
be punished with imprIsonn!ent for a term which 
may extend to six months, or With fine or With 
bot.h. Sec. 9 ~nactr;; that this .. Act shall,contmue In 

force until the expiration of three ¥ear\ next aftPr 
the passing ther('of. w:lwever t it hl\8 'wot been 

~~ 
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-expressly repealed. And It IS doubtful wh6ther the 
Act stIll continue~ in force. But it may be tQ-ken as 
a fau specimen of the powers which the ,Executive 
Government in India are anxiolls to·po~less. 

There are, however, provl~ion~ In the Crimi~i1' 
Procedure Code and in the varIOus Police Acts of 
the country purportmg to act under which. officlI"ls 
in the exerCIse of then executive authorlty restrain 
m varIous ways, if not actually prohibit, the exerctse 
of t.he right of public meetlllg. Our demand IS tl.at 
a.s In England, so In thiS country, in this as in all 
other allIed matters, the exeoutlve should have power 
I)nly Lo pUllIsh crimes d.nd not to t&.ke 8tep8 whICh In 

theIr opllllOn will tend to prevent cnml:ls. Th.is rests 
on the well- known principle of law thdt the hberty 
of the subject should not be mterfered WIth by the 
State, except wh':ln he has actually broken the law. 
We demand the rIght t.o meet, wherever and when.­
aver we choose and dll'lCUflS any subject. provlded, 
the meetin~ IS not all unlawful asst'mblv as defined 
above 

Closely connected wlth this nght of PWblic 
meeting lS thf'l questlOn of the powers and the 
limitatlOns thereon, possessed by the State to 
prevent or disperse unlawful assembhes. In other 
words, wh¥ are the-limitations under which ~be 
State ca~se ntartiallaw., and under wbat circum· 
tltances, iar as i.ternal .-rairs are concerned? - 10 
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Confining ourselves, then. to the use of martial 
law, onLY to suppress unlawful ft,ssembhAS or rlOts, 
we may nq.tioe the following statement of the law 
by Lord Jf1sti& Bowen, as oontaining the most 
~rate definition of thfl prmciples governing the 
matter. 

Officers and soldiers are under no specIal privileges 
and subject to no speCial responslbilltles as regarcis 
thl! prinoiple of the law. A ~old18r for the purpose 
of establishing ClVIl order IS only a cltlzen armed 1D 

a particular ma.nner. He cannot, because he IS a 
soldier. excuse hImself if WIthout nece"sity he takes 
hU'1lan life The duty of Magl"trates and pohce 
officers to summon or to abHtaIll from summoning 
the assistance of the milItary df'pend~ III the main 
on the necessihes of the case A soldiPr can only 
act by using hIS arms. The weapons he carnes are 
deadly. They cannot be employed at a)) without 
danger to life and 11mb, and III these days of 
~roved rifles and perfected ammuOltion. wit,hout 
some risk of injuring dIstant a.nd possibly IllnOCf'nt 
bystiIlders. To call for assiqtance agamst rioters 
from those who can only mterpose under sllch 
grave conditions ought, of ~ourse, to be the last 
expedient of the civil authorltles. But when the 
call for help is made, and a neteS8Jty fo,\assistaoce 
from the milItary has aristo, to refu8B such assist· 
anceds io law a misdems\our ........ 



The question whether, on a.ny 'Jccasion, the 
moment haa come for firing upon a mob ot rioters, 
depends. as we have said on the nec"8sjties of the 
case. Such firing, to be lawful, must 1ft the case of a 
riot like the present, be necessary to S(;OP or pre"ent 
such serious and vIolent crune as we have alluded 
to; and It must be conducted without recklessness 
or negligence. When the need I., clear, the soldiers, 
duty is to fire with all reasunable 0autlOu RO all to 
produce no further Injury than what is absolutely 
wanted ftJf the purpose of prot(\cting per~on and 
property. An order from tile Magistrate who IS 

present Je; reqUired hy mlhtar'Y regulatlon8, and 
wisdom and discretIOn are entirely lfl favour of the 
observance of such a practICe But the order of the 
magistrate bas at law no legal effect. Its pretlooce 
does not Jushfy the firmg If the magistrate io wrong 
Its absence does nut excuse the officer for declining 
to fire when the necessity eXIsts. 

With the above doctnnes of Engltsh law, the R~9~~ 
Act does not interfere. Ite; effeC't i ... only to make 
the failure of a crowd to dIsperse for d whole ,hour' 
after the proclamatIOn has been reoid a felony, and 

• on this ground to afford a statutory Justification for 
dispersing a felonious a.ssemblage, even at the risk: 
of taking l1e. In the I1ase of the Ackton HallColUery, 
an hour )lad tJot elaps1.i after what i!l popula.rly 
oalled tJ1( r~din~ fir the ~:t Act before the milita.ry 
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fired. No justification of their firing can thtlrefore 
.be resteg on the provislOns of the Riot Act itself, the 
further consideration of WhICh may indfled be here 
dismissed r~m title oase. But the fact that an hour 
1iI!t not expired Slnce its readIng dId not IDcapaCl­
tate the troops from actlllg when outrage had to be 
prevented. All their common law duty as citizen!'; 
and soldiers remained lU full force. Thl:' jUrlsdictlOn 
of eaptain Barker and his men must st.and or fall 
entirely by the common law. \Va'! ..... hat they did 
necessary, and no more than wa'l necessary. to put 
a. stop to or 'prevent a felonous crime'~ III domg It, 
did they exercil;e all ordinary "kill dnd l'flut\f1n, 80 

aR to do no more harm than eould he rf'asonablv 
avoided? 

In Inliia too, theoretically, approxllnately 8imilar 
rules are made to govern the URe of armed force to 
dlsparse unlawful a.ssemblIes and to suppress nots. 
But we know from the recent instances of shootmg on 
the crowd in Calcutta, Madura, Ahmedabarl. Punjab, 
'freTbi, Amritsar, Lahore and other places th~t 
thes\rules are not always strIctly followed. The 
remedy for this lies as much WIth the people as WIth 
the Government. The inJure" people must bring a.1I 
-exeroises of arbitrary powers by the police or by the 

-executive beforE' the courts oithe law i!the land. 
who may be trusted to uphold tbt ri ts of the 
1Iubjeots. It must not bett\rgottep, how,v that in 

,t 
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a subject country like India, where there are no 
popula.r representa.tive and responsible legislatures, 

c 
and the Executive are given various statutory 

r 
exemptIOns the Government must tlakeosorupu)ouB 
cal'e to see that their subordmates do not transg~ 
the well-known limitatIOns OIl the exercise of such 
extl'8orciinary powel's. 



CHAPTER VI 

. FREEDOM TO BEAR ARMS, AND TO 
SERVE IN THE ARMY AND THE NAVY 

WHII_E all the CiVIlIzed world over, Ideas in favour 
of a League of Nations and dIsarmament and 
universal peace are being talked of, It may seem 
strange that in India alone we should be talktng of 
freedom to bear arms and to serve In the army and 
the navy. There are, however, two reaSODS why we 
should. Thanks to a mistaken polIcy whIch has 
held the grollnd in thIs country for a long time, the 
Indians, wIth certain exceptlOn~ r.alled martial ra.ces, 
~e been ema.sculated so much so that the ::;trongest 
argument urged by those who oppose the grant of 
resp,",slble government to IndIa IS the helplessness 
of the people of this country agamst foreIgn aggres­
sion or internal dlsturbanc~. Only, these critics 
forget that the absence of responsible Government 
in this country is responsible fbr this stare of things 
and that the be.t .. me~, the sa_ is "&king the 
Government resDonsibl the ptople, whc.\.will then 

5 



insist on tho Government making it possible for 
them to defend their country aod their, homes. 
Therefore, whatever other advanced nati~n8 ma.y or 
may not do, IndlEt must equip !Iers'elf fully in 
military and navAl matters, before she can aftortto 
talk about universal dl!'armameot. 

The second reason IS that those nations who tatk 
loudest of the League of Nations are not setting allY 
other example to India. For A merloa has budgeled 
for the second largest Navy 10 the world. Hence It 
is clear that Indla must T:lake up for lost tune and 
equip herself thoroughly If Rhe 18 to be treated as a­
self·respectmg nation 

Let us n0W examme the present posltion 10 lndll~ 

in such matters As the Hon. Mr M. Ramachandra 
Rao points out 1Il his book on Indla.n Polity, .. Since 
the IndlaD Mutmy In 185i. the milItary policy of 
the Government of IndIa had been actuated by Ii 

distrust of the people, and every step taken wa'l 
therefore, III the direction of reducing the mlhta~ 
efficiency of the people. On the eve of the Indian 
Mutmy the Indian troops m IndIa outnumberer the 
Europeans by nearly 8 to 1. The present proportion 

a;s two to ooe. Many other important changes were 
also introduced tendmg in the dIrectIOn of increasing 
the militar efficien~y of the Eu rope an forees. 
One of th~ cha.,ges was that the field and other 
artiJIeryj.nOQ1ld be ,xclUS~61Y or almost exclusively 
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manned by EuroP6a.ns. The two great prinoiples 
observe. since tbe Mutiny were the retention in 
the countti of a large force of Britil!lh troops and 
keeping theeartiTIery in the bands of the Eurolleans. 
T~ organisa.tion and recruitment of thfl Indian 
army were also completely changed In varIOUS ways. 

The Government pursued a T1gorous policy of 
ex~lu(ling Indians from all chanr:es of mllitary 
traming. The admiAsion of Indian"1 t(l the Volunteer 
Corps was refused. And thE:' Indian Arms Act was 
worked so rigidly in all part" of the country that the 
people h,we been deprlvfld of the means of defending 
themselvef:.! againllt dacOits. I'Obbets and wIld 
animals." 

No more scathing lOdlCtment of the presen~ 

1tystem has been uttered than by Lord (then Sir 
Satyendra) Smha of Ralpur, Under-Secretar.v of 
State for India m his Pre,ndAutlal d.drJ res.,; at the 
~~bay Congress of 1915. He saId, .. 'l'h'lre can 
be, I venture to think, no true sense of citIzenshIp 
wheW! there is no sense of responsibllity for the 
defence of one's own country. If there IS trouble, 
other's will quiet It down. -rf there IS riot, others 
will subdue it. If there is a danger, others Will 

faoe it. If our country is in p8ril, other\will defend 
it. When a people feelilke this, it. in~ates tha.t 
they ha.ve got to a stage en aa senSe«lf-civlC re.,-

6 



ponBibility has been crushed out of them. and the 
system which is responsible for this feeling i, incon­
sistent with the self-respect of norowl human 
beings ....... I feel, and I feel strongty tha.t hitherto 
the Government ba.s not only igt'io.red but has but 
positive obstacles in the way of the people acquiring 
or retaining a spirit of national self.belp in tbiF, the 
most essential respect . 

.. For what IS the present condition of things?' 
Except certain war·Jike races like the Sikhs and 
Rajputs, the people generally are debarred from 
receiving any kind of mihtary training. Not only 
are they not allowed enlistment in the ranks of 
His MaJesty's Army. but they are even precluded 
from joining any "olunt£'er corps. Even with 
regard to the classes of men-SIkhs and RalPuts, 
Gurkha!! and Pathans, etc ,-who are takon into 
the regular army for the simple reason that the 
number of English troops is not in itself sufficient 
to maintain peace and order in this country-ev§' 
with reference to these classes it is an inflexible 
rule that though they may now obtain tbe hJ€,best 
badge of valour, l'lZ., the Vlctoria. Cross, not one of 

( 

them can receive a commission in His Majasty's 
Army irrespectilT~ nf hirtb or bravery, eduoation or 
effioiency. I 

"While {~be Numblest Ep ropean and Eura~ian and 
even th~~st lnqlan Neith> have the right to oarry 

.. 8 
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arms, the law of the land denies even to the most 
law.abi,ing and respectable Indian the privilege of 
pos88ssing. or carrying arms of any rlesoription 
except as ~ ~atter of special conceSSlOn and 
i~ulgence, often depending on the whim and 
oaprice of unsympathetic officials . 

.. To mv mind the mere statement of the prel'lent 
system ought to be sufficl..,nt to flecure its condem­
oa'l1on." 

Another equally scathmg lOdlctm6nt is provided 
by Babu Amblea Charan Muzumdar In his t;peech 
at the Lucknow Congress of 1916: "No people can be 
61ther self-respecting or respected by others unless 
they a.re able to defend themselves. A people 
always dependent upon Gov~rnment for the safety 
of their lives a.nd property must be an iOto/erable 
burden on the State and a source of weakness to it. 
A vast empire like BrItish IndIa without a natIOnal 
army proteoted by a nummltt force of 70.000 
JCjropean soldiers and 140,000 IndIan t.roupe l11ay be 
a wonderful feat. But it IS a most dangerous 
-exptriment." 

Our demands may be succinctly stated in these 
words. 1. We ask for th: right to enlist in the· 
Regular Army irrespective of race or provinoe of 
origin,but subJeot only to preserlbed test\ of physioal 
fitness. 2. We ask that the oomrnis<liOiled \lnks of the 
Indian Army should be~\;v..n ,pen t. a'l cluses 
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of His MaJesty's subjects subject to fa.ir, reasonable 
and adequate physical and educational test~. 3. We 
ask that a military college or collEtgea should be 
estabhshed in India where prr>per fttlllt!t.ry traming 
can be had. 4. We ask that' aU classes of His 
MaJesty's BubJects should be allowed to join 8.8 

volunteers subJect to such rules and regulations as 
wIll ensure proper control and disclphne. 5. We 
ask that the IDVJdJOus dIstinctIOns under the A'mll 
Act shall be removed. 

The strongest obJection 'l.gamst the right to jom 
the ranks IfreSppctlve of race or provlDce of origin is 
thIS --Thtl country can afford to keep cl.S a standing 
army only a certam number of tr8ll1ed soldier;.; a.nd 
officers and It lOllst get the best It can for the 
money It spAnds; and If certaIn races are unfit by 
reason of inherent want of courage for the profes~lon 
of arms, the stat~ would natumlly belect Its soldiers 
from other classes. Tins Ob]ectlOD has been 
answered in a masterly manner by Lord Smha in ~lle_ 
foHowmg words ._" Takmg it at its full strength, 
thiB argument has its lImitatIOn .. For you CI;l nnot 
govern a state. on exactly the same prmciples as you 
manage a shop. You \nay get better value for your 
money by getting as your soldIer, an Afndi or a 
Pathan, or1any non-(grihsh subJect, but by exclud­
ing the P'f'Sl, .r the Madrasi. or the Bengali, you 
create fi feeling tof gri ~ knce, if not of actual 
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resentment, which i'l certain to \Jause serious 
embarSfsment in the work of goneral administration. 
You render it impossible for the excluded classes to 
conSider ~emtfelve8 equal subjects and cItizens 
responsible for tho defence of the country. and you 
fail to foster that spirit of self-help and that sense 
of self-respect among those very classes which IS 

6!>sentJal to attain the goal of Imperial Ulllty " 

.. I take leave to POInt out. that It· is not correct, 
at any rate <1.t the present time to aSSf'rt of any 
sections of the Indian people that they are wanting 
.i.n such phYSICal courage. and manly virtues. as to 
render them incapable ()f beanng arms But even 
if it were SlI, is It not the Ob'.lOUS duty of J<~ngland 

110 to train them as to remove thl'l incapaCity. as 
they a.re trying to remove so many others, 
especially If It be tho case. as there IS some reuson 
to beheve it is, that It IS Enghsh rule wlllch ha.s 
hrought them to such a pass? England ha"! ruled 
J~s country for conSIderably over 150 years now, 
and surely it cannot be a matter of pnde to her tbat 
at tie end of thls perIOd. the WIthdrawal of ber rule 
would mean chaos and anarchy and would lea.ve the 
country an easy prey to ally foreIgn adventurerti .. 
There are some of our Critics who never fail to 
remind us that, if the Englieh were to leave the 
country to-day, we would have to wire\o them to' 
COme back, before tbe1.t as far a.s .den. Some 
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... n enjoy the grim joke that, were the Enrlish to 
withdraw now, there would be neither a. ry.pee nor 
a .irgin left in some parts of the cOjntry. For 
my part, loan oonceive of no' mt1re scathing 
indictment of the results of British l'ule. "-1 
superman might gloat over the spectacle of thfl 
conque~t of might over justice and over righ­
teousness, but I am much mistaken if the British 
na.tion fighting now as ever for the cause· of 
justlCe and freedom and liberty, will consider it "8 

other than dlscreditablt\ t(l Itself in the highest 
degree that, after nearly two centuries of British 
rule, Indla has been brnught to-day to the sa.me 
emasculated conditlOn, as the Britons were in the 
beginning of tbe 5th century. when the Roman 
legions left the English shores in order to defend 
their own country against the Huns, Goths, d-nd 
other barbarian hordes to 

Again, the reflources for defence which India 
possesses even now do add to the strength of 

c~~ 

England, as has been so amply proved in the present 
wa.r. The distinguished and lDvaluable ser:x.ices 
rendered by Indian soldiers during this war m the 

'variouR thea.tres of war-in whlch they were called to 
6ght have been warmly acknowledged by British 
statesmen rnd 801die\'s and by the British Press. 
The followllg quotations will convinoe enn the most 

_ soeptica!, th~ Indiars contf!,tJution to the winning of 
72 
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'this W'ar by tbe Allies has been no mean one, and 
would ,asHy ha.ve been much greater, had Great 
Britain followed in India. a policy of courage, 
wisdom, a\d sl!tltesmanship. 
''''His Majesty the Kmg-Emperor in a gracious 

message to the Indian troops at the front sa.id, 
•• British a.nd IndIan oomrades-m-arrns, yours has 
been a fellowshIp In tOll" and hardships, in courage • al!d endura.nce, often againAt great odds, in deeds 
nobly done in days of ever-memors.ble conflICt. In a 
warfare waged under new cond1tions, a.nd in peculi­
arly trying circumstances, you have worthlly upheld 
the honour of the Empire, and the great tradItions of 
my Army in India..... .YOt! leave France with a. just 
pride in honourable deeds already achieved, and 
with my assured confidence that your proud valour 
and experience wUl contrlhute to furthElr victories in 
thtt now fields of action to wh1ch vou go." The sequel 
haR shown that His Majesty's confidence was well 
placed. 

• -The RIght Han. Mr. ASQUIth said, .. When we ll')()k 
at i-he actual achievements of the force so spontane­
ously despatched, so liberally provided for, so 
magnificently equipped, U~ battlefields of Fra.nce 
and Flanders bear an undying tribute to their 
bravery." Sir Francis Youn,ghusband wrote, "Just 
at the moment when our line, ijlin \0 breaking 
point, had to hold b~:e mcessat¥ and terrific 
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onslaught of the Germans, this contingent of troops 
from India came upon the scene, a.nd, in their 
first serlOUS action, on October 28, carr'led the 
village of Neuve Chapelle, Slllce beoomec8o famous. 
That Indians were able to hel}) thE' ]"rench. tti'e 
Belgians, and ourselvps HI Htopping a blow whlCh 
the Germans had prepa re(1 for years, IS a thmg of 
whlCh they may be proud, a.nd for which we should 
always be grateful to them." Referrmg to the pa>rt 
played by the Indl,m troop'! m 1914 and 1915, Mr. 
Wmston Churchill said "They held positIOns 
for the holdlDg of whICh no other resource9 were 
available at the time m tbe allIed armles In the 
West. They ftJUgbt wIth the utmost heroism and 
effect. They acqllltted themsl'lvps admIrably both 
in defence and In attack agam and agalO and yet 
agam, agamst an enemy." And. at the closo of the 
War, HiR Exr.ellencv tho Vlcerov paid a well" 
deserved and warm tribute to the magnificent an:! 
decisive pa 1 t played by the Indian troop-; at the 
opening and clOSing stages of the War. 

WIth the example of all this achievf\ment behind 
f· 

their back. It IS to be hoped thdt InduJ.ns WIll bave 
their mIhtary demand~fully conceded. alike 10 the 
mterests of India and of the Empire No doubt, at 
the back afthe minds ojjingolstic ImperIalists. there 
may still l~ge~ the idea that a militarily strong 
India may fllln agai.nst E

7
t{,'l.nd. But the services 
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of India to the Etnpire in this war ought to set at 
rest all ,moh unworthy SUSJ.lIClOns. AssumlOg that 
there is some suoh possibility m the r~m()te future. 
that can be~o 1eason why a whole natIOn of 315 
millions should continue to be emasculated. For • 
.. in asklDg for the rIght of mlhtary trdoinmg, we are 
seeking to regam our lost self·respect, a.nd to 
strengthen ottr Rense ot {',VIC rehpOllf>lblhty. We 
ar£1 seeking to retain the rIght to dofend our 
hearths and homes agamst P06!>lblt1111Vaders, should 
the strong protectmg arm of England b~ eVflr with­
dmwn from our country It If, nu mere s('ntlment 
that oompels us to demand tlllh Indhonable fight of 
all human belOga, though sentllnent hlb It .. 

undoubted place 1fi the scheme of every gnvernmt'nt. 
Some day or othf'r, our fight arm may be Cl:l.lled 
upon to defend all that man hold'! most proetous. 
}4'or who Will ven tu fe to prophesy that, so()ner or 
later, there may not La another bUC!l confliet a.i> 15 

now convulslllg the world, when there m,l.Y be new .. ' 
alllances and fresh combInatwns, and w hell Englclnd 
may not have the same ailles amI advantages as • she has now?" 

In this connectIOn, it may.be nottcpd that H E. 
the Vlceroy &.nnounced the other day that the 
Regulations under the Arms .l\ct are to be amender! 
so as to abolish all racial dlStIl},ctH\S and to 

ma.lre the issue of IlCen~\ ~aslef' A ~W' commis-



gions have also been thrown open to the lndiltdls. 
But these temporary a.nd inadequate femedies 
betray the mind cowardly. It is to be hoped that 
this will give pIa.ctl to a. bold a.nd odUr~ous policy, 
by which Indians may be ma.de to realise tha.t tlley 
are the free citIzens of an Empire and have the 
right and the duty to defend their country and their 
Empire noL as merMnaries but ill the discharge of 
thea ciVic a.nd Imperial obhgation. 

"The openmg of a military career will fire the 
ImaginatIOn and stImulate the virility of India in a 
way tha.t nothmg else can do. And is it too much 
for India to expect to be treated 10 toe same way 
as Russia treats her subJect races-especially after 
the proof she has given of the prowess of her sons, 
and their devotion and theIr loyalty to the Imperial 
standard 1" 

.. Reason and convenienoe, Jushce and necessity, 
all support everyone of the claims I have ventured 
to put forward; and if a definite advance is n.')t 
made in those respects, it will be difficult to bali:':: 
tha,t the war has changed the angle of vision <If our« 
rulers, It will be impossIble to retain faith in what 
was proclaimed by tfte late Premier Mr. Asquith 
.. that tbe Empire rests not upon the predominance, 
artificial and 8uperfi~al, of race or class, but upon 
the loya.Ilffe~ion of free communitie8 tuilt upon 
the basis ot.eaual .ri~hts 
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Is it too much to hope that this paS810nate appeal 
'of Lord .sinha will find adequate response in tbe 
heart of the-Dowel'B that be ? 



CHAPTER VII 

FREEDOM TO ENTER THE PUBLIC 
SERVICEb 

IN every civilised country it IS acknowledged as 
beyond question that the public services should be 
manned by the chIldren of the sOlI and that foreign­
ers should be lmported only in cases of imperIOUS 
necesslty. But in IndIa alone we have the unnatural 
spectacle of the foreIgner monopolisin!l: the p1ums 
of the f:ierVICe and the chIldren of the soil anxiollsly 
waItmg for a few crumbs. 

If Great Britain had not committed herself to the 
application of the natural doctrine of the unrestrict­
ed employment of Indians In the PublIc ServICe, the 
disappointment may not be as keen as it is au ... 
since at least 1833 distinct and solemn under­
takings have been given which have not yet p~Jsed 
beyond the stage of ul\dertakings, The Statute of 
1833 lays down that" no native of India nor any 
natural·born subJect of HIS Majesty reSIdent therein 
shall by rellon only 6f his religion. place of birth 
descent, Ct1.oUl' or any oJ them be disabled from 
holding iny place, '£fice' cL-' employment under the 
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sa.id Company." In the despatoh of 1834 the Court 
'of Directwrs explained that •• wha.tever other tests of 
qualificati0'l...might be adopted, distinctlOlle of race 
or relIgIOn slloul~ not be of the number," and In 

another part of the sa.me document after protestiag 
against the presumptlOll on winch the authorities In 

India used to act, namely. that the average amount 
of natlve qual:JicatlOns coulcj only rise to a certain 
limi'\, they a,ddressed them In these earnest words • 
.. To this rule It may be npcet,sary thctt vou l'Ihould 

both in your acts and your ld.lJguage {'onform,'· In 
fact, then llI..,tructlOllH requlled the G"vernment of 

India to admIt natIves of Indu .. to placeR of trust as 
freely and extenslvely as thel!' llldivldual aptltudet, 
justify. Then they proceed to ,;uggebt practICal 
measures by which thl~ pollcy could be fully carned 
out. .. In every view, It IS Important that the 
indigenous people of J ndla. or those an,<)ng them 
who by then habits, charactel or posItIOn may be 

oU\dvced to aspIre to ofrice should a<; (ar as pos<;ible 
be qualified to meet the Europ£lan competltorb. 
'Hen~ there anses a powerfu I argument for the 
promotion of every design tendmg to the improve­
ment of the natives whether by conferring on them 
the advantages of education or by dIffusing among 
them the treasures of SCience, k\1owledge !lnd moral 
culture." 

The words of the famoif~ Frocllmatiot1 of ,Queen 
71'- . 
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Victoria of 1858 are equally dear 9,nd foremle. 
" And it is our further will that 80 far as.may be, 
Our 8ubjects of whatever ra.ce or creejl be freely 
and impartIally admitted to offi.c.es tn otfr service the 
duties of which they may be quahfied by their 
education, ability and integrity duly to discharge:' 
King Edward VII's Proclamation of I90R after endor­
sing the general policy enunciated in the Proclam­
abon of 1858, and stating that steps are baing talen 
to give effect to it, adds, .. Important classes ~mong 
you representmg ideas that bave been fOf'tered and 
encouraged by Bnhsh rule claIm equahty of citizen* 
shlps and a greater share in the legislation and 
government The politICal sati~faction of such a 
claim WIll strengthen, and not impan, existing 
authority and power." 

Fa.cts are more eloquent than cornments: facts 
are more eloquent than promlses . and as to the way 
in which performance bas lagged behmd promise in 
this matter. let the facts speak for themselves. _:u. 
will appear from the Report.)f the Pubhc Services 
COll'mission of 1912 that out of the 11064 on R" 200 
a month and upwards, only 42 per cent. was held by 
IndIans and Burmans ~f pure Asiatic descent on the 
1st April, 1913. Then as we ascend higher upin 
the scale- the positioP.i grows muoh worse. Out of 
4894 pOBtB~anvmg salar~e~ of Rs. 500 a month and 
upward~, o«]y 19.Per Qef •• were filled by them as 
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against 81 per cent. oCrJupied by Europeans or Anglo­
India.ns. When we reach the 'faiaries of Rs. 800 a • month and upwards, which to a large E'xtent indioa.te 
the level of~ight,r apPolDtments of supervision and 
oontrol only 10 per cent. was held by Indians as 
against 90 per cent filled by Europeans and A.nglo­
Indians. Ueference IR made 10 that report to the 
progress made in thi!-l It',,pect from 1887 to 1913. In 
the" regIOn of appomtments carrymg salaries of 
Rs '200 and upwards the percentagt! has arIsen from 
:\4 to 42 smce 1887, and m apPOlntmentR of Hs.500 
<-nd 'lpwarcl" from 12 to J ~ per cent tmd m those 
carrymg a pay of Rs. 800 and upwards, from 4 to 10 
per cent. Well may Mr JustICe Abdur Ralum 
exclaim, "Thls, durmg the space of a quarter of a 
century I" 

What Dadhabbal N aoroJI wrote III 1880 btill 
rernam .. practlCally true: .. The thoU/'Muds that are 
bemg sent out by the UllIvM";ltles every year find 
them~elves In a most anomalou,> POl>ltlOll There 18 

t." 0 

TIO place for them in their Motherland. They ma.y 
.beg W thE:' streets or bred.k stone!> on the roads for 
ought the rulers seem to care for theu natural 
rIghts. position and duties ~in theu own country. 
They may periHh or d" what they lIke or can, but 
scores of Europeans must goArom thiS country to 
tak.e up what behngs b them, and ihat~in spite of 
every Ol'ofession. for yeJ\ ¥d y~ft.rs past. and up to 
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the present day. of English statesmen that they 
must govern India for India's good by solefDn A.cts 
and Declarations of Parliament, and, above all, by 
the words of the august SovereIgn ~i.!ll(elf. For all 
practical purposes all these hIgh promisefl have been 
hitherto almost wholly the purest romance, tht' 
reahty belDg quite difterent." 

Every patrif)tw and thInkIng Indian will there­
foro find himself in complete agl·oement with tVi r. 
Justice Abdu r Rahim when he says, "The powts ()f 
view from whICh the ma,)orlty of the CommiSSIOners 
and myself have approached the questIOn of employ· 
ment of IndianR are substantially dlfterent The 
question they have asked them~elves lS, wha,t .He 
the means to be adopted for extending the emt1loy­
ment of Indians? But the proper standpoint, wl.llch 
alone In my opinion furlllshes a satisfactory baill'" 

to work upon, IS that the 1l11portatl(ln of officIals 
from Europe "hould be !hmited to ('abes of cle",r 
necessity, and the question therefore to be asked IS, 

in which services and to what extent shotIld' 
apr,ointments be madE:' from Engl,wd. The Euggestion, .. 
involved in the maJol'lty's pOInt of view is that 
speClal measures are necesr.ary for findtng employ­
ment for Indians in the admInistration, and that the 
practical questIOn, tr.arefore, IS how many or how 
few postsllre tp be handed over to them. On the 
other hand the view w)1i~. upon a review of the 
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situation has forced ItBelf on my convlCtlOn 18 that 
If lndl~s have not estabh"h"d a footing in the 
hIgher ran, of )admmistration, it. iR not through 
~beir own fault; it is J.ue to barriers of many sorts 
that have been raised in thei r way. It will be 
8uffiment if the dlsabilitle<; be removed and the 
doctrine of equal opportUnity d.nd fUIr dealing be 
established as ~ pradICal me~sure." 

It may be as well to state h&rt1 md (\xamme the 
validity of the ml)ro Important OhJcctl0n-; whIch are 
uRllally urged agaInst th~ larger employment of 
Indians m the higher serVICes of the country The 
first obJectIOn IS unhluo;;hlnglv ... tated to be that 
Indifins by their eharacter and traditions are 
unfitted for the app01ntrnent!l which require energy, 
mitiative and drivmg power Thlf' argument I" not 
worth answermg for It 1<; 1i0 palpably abl>lIrd. But 

smce It 18 so often n rg-ed 111 one form Ill' 1 n another, 
let Mr. JUqLlCe A.bdur Rahim dnf:WAr -As for the 

.. ~IJ~a.l:lon that the Indians are wanting In lOiLlIlhve, 
driving power, resource"l and the faculty of control 
Mfa,. 8S it depends upon a prIOri assumptIOns, it 
could not affect our delJberatiuns. There are facts 

• from whICh a clear Inferenco can Le drawn, the 
reverse of the allegation. V)oking back to past 
history, India until the dlsru;,ltlOn of the MoghuJ 
Empire always produced men of hillh a~mtni8tra­
~ive talents and a.t the '~lUent .pay iu th~ more 
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advanced native states wherever opportunity exists 
Indians are successfully bearing the burdeJt of t.he 
entire administration. Some of thorn achieved 

• I 
notable distInctIOn such as Sir Salar .Tung, and Su 
T. M adhava Rao. In professions where success if! 
dominated by free competitIOn aud the value of 
work accomplished IS Judged under conditlOns 
different from what prev811s in an Indian official 
department the merits of the IndIan's work can~ot 
be gamsaid. 

In the hIgher servIce!'!, the number of IndIans has 
been so few that they cannot he said to have been 
gIven anythmg ilke OPP'lrtumty for comper,ing in 
thIS resvect With EuropeHn~ A~ Sir M B. Chaubal 
says, .. At present, the Indlans are far and few a.nd 
every Indian officer whether hJgh or low feels that 
he is not sl'1fvmg hlmselt or hiS country but 1', an 
indiVidual hired tu labour for somebodr else He 
can rarely put his whole heart mto the work becau3e 
he is alwavs conscious of the presence of his t1\Sk-. 
master and never works hut With hIS eyes uoon his 
sur-erior officer and always tlunkmg of what h~ will­
say of the work turned out by him." Even under • these distressing and difficult conditions IndIans in 
the SNVlces have acqUltted themselves so well that 
only ignorance or pre1udice can deny the justice of 
their empfoy~nt m very much larg~r proportions. 

The rnajo'ility of~he :r~)IC Service& Commission 
e-'34 
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of 1912 unctuously state, "How far the western 
educatEVJ classes reflect the views or rflpresent the 
interests 0\ the. many scores vf mllhons in India. 
a.re still untouched by wef;t.ern influences IS a 
question upon whICh opinIOns differ." Aga.in. let 
Mr. Justice Abdur Rahun answer: With the 
educated Indians the knowledge of the people is 
instinctive dond the tIes of roliglOn and custom MO • 

8t~ong In the East, Inevitably I1lfike thea knowledge 
and sympathy far more IDtimate t.h~n is to be '!een 
in countries dommated by mattlrJahsth: concep­
tions. It IS from a wrong and deceptIve perspective 
that we are asked to look at the system of castes 
among the Hindus more a" a diVIdIng force than as 
a powerful binding factor; and the uDlfywg fo.pmt 

of Islam so fa.r as It affects the Mohamedano;; doeH 
not stand in neled of bemg explamed, while In all 
eommunities the new nation'll movoment has 
received considerable accession ot Impulse from 
thllessons of such arguments as a.re hint.ed at In 

the Ma.Jority Report The repre~enta.tl ves of the 
SiklJ Khalsa. and the Pathans of the PunJab. the 
Muslim League alon$! with the spokpsmen of the 
communities more advdnce~ 10 wo!>tern educa.tIOn 
were unanImous in entering their emphatic prot!lst 
agaInst the suggestion that th!J prebence of Indians 
in the higher official ranks woulc4 be' distasteful 
to the people themy8Y6$, ~d specially in a. 
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province or a community otber than tbat of th& 
Indian omCla!. 

Sir M. B. Chaubal IS ~ven more lmpatient of thIs 
kind of critIcism, .. ThIs IS rathflr a 8tall"~ pretence 
-this attempt to take shelter behmd the masl>es : 
and I think It only fair to state that the class of 
educated Indians from whIch only the hIgher posts 

,can be filled )s smgularly free from this narrow­
mindedness and class or caste bIas, for example flo 
lnEltanoes of cumplamt un this ~core as aga:nst any 
of the Indlall members of the IndIan Civil ServiCe 
would be avaIlable, and I have no hesitatIOn in 
endorsmg the opmion of SIr N IlraYUIl Chandavarkar, 
10 lns recent CC'lltllbutlOll on Vl11dge hfe in hIS Tour 
to Southern Inrlm, that the llltereHts of the masses 
are hkely to he far better understood and taken ca.re 
of by the educated Indian than by the forelgubJ. As 
a. matter of fact. all the measures proposed for the 
regelleration of the lower and depres';ed classcl:I 
have emanated from the educated J ndul.ns of t~e 
higt' <3f castes" The third a rgument against the 
la.l'~('r emplovment of IndIans IS even more stra~e. 
namely. that the European offiCials understand the­
wishes of the masses aned are likely to protect their 
interests better than the educated classes. "As for 
the representation of ifuelf (masf'es) mtere'lts, If the 
claim be fuat,. they are better represtlnted by 
European officials tpan I;>y ~liucated Indian officials 
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or non-officialR, it is difficult to conoeive how l!Iuoh a 

recklessJ)ialm has come to be urged The mability 

of Enghsh <Lffi.cI~I!'i to ma~ter the spoken langua.gos 
of India ancf their dIfferent relIgIOns, ha.bits of life 
and modes of thought so completely dIvIde them 
from t.he general Indian populatIon that only an 
extremely limited few po~sessed with extraordInary 
POWf'rS of intUItIOnal insIght have ever been able to 

• ~llrml)Ul1t the barner'> .... SuLh knowledge of the 
peo;>ll1 and (If the ~laA!:>lcal hteratucE's as p<isses 

curr'~'li among the Ellropean offiCial" I'! cornplled 
a.lm()~t entIrely from the data fllrDlsheJ to them by 
the Western educated Indld.l1s, and the ldea (If the 
Europea.n offiCIal., having to deal WIth the people of 
India Without the medium of the Western educated 
Indian is too Wild for RorlOUS contemplatIOn. It 
ahould be no exaggeratIOn to say that WIthout theIr 
co·operatlull thE' admlUlstratJOn could not be earned 
on for a SIngle day." Thlb IE' Mr Justice Abdur 
Ra~lm's answer. 

SIr Sankaran NaIr 1<; equally emphatIC "To 
4beglle With, an EnglJsh offiCial knows very httle of 

real J odia the conditIOns of hIS Indian hfe make hun 

an unfit Judge of Indian character. He comes to 

IndIa from the sea, genera.lly With his character 
formed, flits from dIstrict to di'-ltnct, from prOVInce 
to prOVlOce, neither seeks to be nor is.adAutted mto 
any Indian home cncle ; JbefWlot idmit Jhteelps own 
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home the Indian, who, however, it must be said, 
does not seek that privilege: acquires some know­
ledge of the criminal and moniaJ cl,ses: quits 
India after he has earned his pension," And he 
quoteR the PlOneer of 1905 a.s sayin@', 'that the 
Englishmen who has spent years in the country 
a.nd who haR become a comparatIve ma.ster of It~ 
dialects is not more but less in touch with the , 
thoughts of the people than the comparative 
stranger.' 

After having disposed of these obJectkns, one 
may well proceed to state the varIOus grounds on 
which the Public Services of this country ought to 
be manned only by J ndlans subJect to very limited 
exceptions-J ustice, expedIency, economy. efficI­
ency, politIcal contentment, and the tu lfilmen t tit 

the plighted words. all these a.llke demand tha.t ihe 
prf'sent unnatural sYlltem ~hould be abolished, dnd 
recruitment to the servIces ..,hould btl made only 1:'1 

India and that hIS MaJesty's subjects other tilan 
Indians who wish to enter the servIces must be 
allowed to compete With Indlans on no favou.able' 
terms, but only on equ.al terms. 

Justice demanr:ls thd.t the chIldren of the SOl: 

should have an adequate .;ha re In the Publio Service!! 
of their own COllnt'-y The careers open to an 
educa.ted \ndltan a.re gr~vously limIted, Agam 

• • expediency dem8llds "'hls. If the Government of 
~8 



Fmdam 10 etttu the PublJ& SI1'VJCCS 

India. if! here Dot Dlere)y to keep peace and order 
which.is as necessary for its own eXIstence a.s for 
the well·being of the people, but as It claims, IS here 
to upllft tte ;eneral level of the people l!! their 
material, intellectual and moral condltlolH" to 
fipread modern SClence and culture and to develop 
the mstmcts of enlightened cItizenship afflJrdinl( /:It 

tJle same time ample and g~owmg opportumtles to 
qualified Indian.:; to mdnage the aif,urs of their own 
country, tile time soems to be ripe when a much 
frfler and larger admlsslOn of IndIans JOtl) the higher 
regIOns of admmlfoltrlltlOn haH b(lCOlnH necPHsary If 

there 1~ to be harmony betwef'n the Gflvernment 
and the reawakened life of India 

Economy and effiClency ahko al"o demand that 
very 800n Europeans ought to be replaced by 
Indit1.ns in the serVlCe~. In a poor eountry like 
India with It~ resources ulldeveloped and the 
bumanising departments of {iovernm6tJt kept 
e;tarving, it IS wholly unjustifiable to h,.v", the soale 
of salarIes for the servlCt'S whleh at prt'sant obtain2. 

It thIS country is to make up for lo"t hme and 
to be helped to take her place abreast of the modern 
progreFlsive nation" It ought to be made a rule that 
no public office should carry a. salary of more than 
Rs. 1,200 a year. ff at thlft rate of pay we cannot 
get the right type I)f ~e gurupea, oftimal we may 
well do without him· anci indiMs I)U~t ~ be content 
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with that maximum salary. On the questInn of 
efficiency, there can be no doubt that other ,things 
being equal, an IndIan is at least as fitted 3S an 
Enghshmen to hold public office In I~dla'" On th1s 

part of the question Mr ,Justice Abdur R'llum'l' 

comment is so apPo'!lte that It mclY be qllOted hdre 
in full. "1 would al,,\) POlllt out the obvlOUc;; fact that 
an lCnghsh offlC'lal IS at bA'll a bIrd of passage 10 

IndIa, h1l;; ties ar,d chArH1hed associations lie out<;id~ 
the country, h& '1tanr1., in nef'd of frequent and pro­
longed absenceA from hIS work leildmg to co lstant 
shlftmgs of official ,Hran{:("l'mentg, hI" knowled~e of 
the people, their wanb:. and aSpIratIOn..; mll!'1t alwaYIil 
he more or Ie"" hmlted. ,md when he retHes at the 
age varYlllg between 40 and 51 all Ius tramIng 3:ld 

ripe experience Me entirely lost to the country. He 
IS expensive to train, expemnve to omplov-tw(. 
men, roughlv spe<'tktng', bemg reqUlreel tn elo one 
man's work and 1'1 a. d~ad 10[0," to the country when 
he r('ltIres EV('ln suppo"lng that he ImtHtlly brings,. 
to his wo~k flome AuperlOr quaitticatlOnc;, stIll the 

balanee of JdVd.Ilta~e IllU"t JQ the nature of thJn~ 

be heavily on the Side of the Indian offiCial Further 
an effiCient Indw,n admmfstrdLOr has a \Talue to the 
country far greater than 1S to I:..e m~asured by the 

actual output of hiS dad.] routine work. He becQ[Qes 
a centre of fuHhel growth" , 

No doubb ths mere 1ilhnv, Jt, of hJgher offices vrith 

90 



Fr6!dom to enter the Publ,c Servu:es 

Indll.\Ds will not fulfil the polItICal asplratl()nS of 
Indians.. But it is dishonest to argue from that bIlR)S 

that the question of the employment of Indian:;; has 
lost its poli~cal·lmportance As the Ia.te Mr. Gokha.le 
pointed out, .. Tnl'! question ot appomtment to high 
oftbe is to us !;OmethlOg more than a men' que<;tlOll 

of careers. W hen all the positIOns uf pOWN and of 
officIal trust and respon!;lbllity MIl the virtual 

• monopolv I)f a cla~~, tflO'l" whf) ,He outside that 

cla'!s are con-.tantl v weIghed down \\ It.h a senRe of 
their own inferior Pll"ltl')Tl •. \lId th,' talle'll "f them 
h'l.ve no optIOn but to belld In order that thn eXIIJ;etl­
Cle8 of the situatlOn may htl '>atl'lfipJ Such a Rtatfl 

of things, as a temporary rlrntugemeut, may be 

~coepted as lOevltaote A'l a perm::llwnt arra.nR'erTIl~nt, 
it is ImpO'lRlble Thl!'; que"tlOn t.hus ,,,! ttl u" a 
question of natlona I prp~ttge and 'lslf-re!>pflct, and 
we feel that our future growth l~ iJollnd up with a 
proper solutIOn of It" The la~t and mo",t Hnpurtant 

re~L!;on is the fulfilment of th£' pirglttw1 words 
of royal sovereigns and Impenal P.lrliarnent. 

~ewed from these standp)lllts, tllt' recommenda­
tions of the last PublIc ServiceI'! ComrnlbBlOn ab also 
of Mr. Montagu and Lord Chblrn~ford In theIr Report 
have become out of date indeed, no recommenda­
tions can adequately meet .the demands of the 
situation unless the prInCiple I!> cl~arl~ perceJV(~d 

and boldly acted on, thalth~ Inc:yan Se.V'IC«' ~hould 
9J 



be reser\-ed primarily for Indians, anc that the 
importation of foreigners should be limited to cases 
of clear necessity, which, howeve" o"bt to be 
zealously examined and gradually reduced to the 
-va.nishing point. 

While such is the demand of India it is regrettable 
that attempts should have been made to advance 
extravagant and untenable claims on behalf of tile 
Public ServICes, espeoially. of the Indian Civil 
Service. 

The fint claim is that owing to varIOUS reasons the 
pay and emoluments of tbe services sbould be 
increased so as to attract the hest Bntish talent. 
Reference hal;. already been made to the fact that 
a poor country like India eannot afford to pay the 
extraordinarily high sala.ries which are now sought 
to be made even hIgher. But the Pubhc ServIces 
Commission of Un2 has recommended generaUy 
incrtlascs of pay to all the serVIces, whioh EVe 
wholly unJustifiable. Mr. Justice A.bdur Rahim has 
adversely commented upon this recommenda¥on. 
He says, .. I have already shown tbat the Indian 
'Civli Servant receives Ii salary far in excess of any 
other class of offioers of similar qualifications 
either in India or Grett Britain or the coloni88 that 
there can be' no.ood groun\for compla.int. For junior 
officers /be ~ajorilv hIWe proposed a 80ale whieh 
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entails an increased cost of Rs. 3 lakhs 8 year ....... . 
No att.mpt is made to show 10 any way that they 
are not reieiv~g the emoluments which tht'y are 
entitled to expect a.ccording to the terms of the 
service. In paragraph 36 of the report It is alleged 
that nothing less than the terms proposed will 
suffice to 're-establi!=h the attractlvoness of thiE> 
8~rvice: but apparently it is overlooked that in 
paragraph 5 they found that' taken as a whole the 
p~r~onal now recruited has not in <t.ny wa.y deteri­
orated, and that 1 ndia has been obtaimng mell who 
a,.e keeping up the hIgh level and the bellt tradItions 
of thp, service.' 1 t ib difficult to reconcile the two 
findmgs. If the hitter conclusion is correct then the 
fact that ~ome recruits have preferred the Home 
Sflrvice can be of no concern to India ..... In 
paragraph ~4 of annexure 10 to the Majonty Report 
'" . . extra expenditu ra is proposed of nea.rly 4~ 
lalrhs. I have heen unable to appreciate the neces­
sity for thi~ increase and I do not thmk it ollght to 
be incurred .... There can be no doubt that retrench­
mMlt should be the first plank in the platform of 
any Government in this country. 

The second extravagant ~laim is that the !l6rvice 
8S such, especially the Indian Civil Service have got 
oertain interests which ouglrl; to be protecteti. The 
unnatural system in t~ country iDder which the 
permanent services are ))Uoti,ally ODe ~as led to 

.a 



~""8 til Cd •• ". 

this claim being advanced.The Montagu-Chelmsford 
Report first enoouraged these ideas. In pal'agrapb 
324 it says, II On more than one oCiasion we have 
declared to protect the interest-B. of the' servioes if 
necessary...... .our purpose is that any public 
servant, whatever the government under which he IS 

employed shall be properly supported and protected 
10 the legitimate exerCISe of his functlOns ; and that 
any nghts and prIvIleges guaranteed or imphed ~n 
the condltlOns of hIS appomtment shall be seoured 
to him." This weak-kneed and wholly gratuitous 
surrendflr to the claims of the CIvil Service has 
encouraged them to openly raise the standard of 
revolt agalllst I\ny reform of the eXisting admin1stra­
tion which Will affect theu position, payor prestige 
directly or indlTectly. And an obhgmg Vioeroy hu 
thought It fit to assure them that their positIOn WIll 

be secure for all time. WIthout enterlOg into the 
merits of the oppositIOn of some of the members of 
the Indian Civil SerVlce to the Monta.gu-Cbelmsfo,d 
Reforms it must be obvious to the mAanest intelli­
gence that UDder any system of Government ~e 
permanent service should have no pa.rt or lot in the 
initiatlOn, direction an~ ultimate control of the 
principles and policy. Their function must be 
1Striotly confined to th/c8.nying out of order aq it is 

• in other oountr~. That it why lndian reformer8 
ha.ve asyd tlfat theeIndi.n bivil Servant ought not 
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to be allowed to beoomfl a member of the Govern­
ment ot India or the Provincial Governments. 

As for the claim all behalf of the mteH)sts of the 
servioes, Mr. dandhi bas onoe for all answered it • 
•• One oannot help notIomg an unfortunate suspioion 
of our intention re~arding the purely British as 
distinguished from the purely Indian interests. 
Hence there IS to be seen In the scheme elaborate 
re\ervations 011 behalf of thefle mtel dstS. I think 
that more than aoythlUg else It IS o('oe., la rv to h!\ve 
an honest, frank and stralgbtforward understand­
ing about these lOterests and for me personally this 
is of much greater Importance than any legislative 
feat that BtltlSb talent a.lone or a comblnatlOn of 
Brttisb and Indian talent lUay be capable of perfor­
ming. I would certamly 10 as courteous terms a3 
possIble but equally emphatlCally say that these 
interests wLlI be held subservient to those of India. as 
a whole and that t.herefore they are oertainly in 
jeopardy in 80 far as they may be lOconsistAnt , 
with the general advance of India ....... 1 would 
reqv.ce to a mlmmum the BrItish element In our 
services, retaiDlng only those that may be needed 
for our InstructlOn and gUldance. I do not thlllk that 
they had or have any claim upQn our attention 
save by nght of conquest. That claim must clearly 
go by the bOll.rd as soon ,fs we hav~a.wakened to a 
consciousness of our nanon,.l ef~sten~ aJJe. possess 
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the strength to vindicate our right to the restoration 
of wbat we have lost." 

Anotber extravagant claim ma.de with respect to 
• tbe services is that 10 some of them the British 

element should be so large as to retain what is called 
tbe BritIsh character of the admimstratlOn. ThIS 
is the most reactIOnary- recomm~ndation of the last 
Public Services Comlllisslon, and wholly at variance­
with previous Charter~ and Prd'clamations. ]t is n!>t 
clear what IS meant by the phrase,'BritH,h cha.racter 
of the admllllstration' 1£ it IS meant that the 
admmistratlon IS carrIed on acr.ol'ding to British 
ldeals, namely that tbe public servant 18 the servant 
a.nd not the master of the publIc, facts tell a different 
tale. Or, if it 1~ meant that the administration is 
oarried on largely by BrItish officials, thls is only 
formall~ true for 10 practIce the admimstraLIVll 1& 

earned on only by Indians. There can be no doubt 
therefore, this is merely a pIece of camaflouge to 
cover up the unabashed claim. for thfl retentlOn of I's 
many Britlshers as possible in the Public Services 
of India 



CHAPTER VIII 

THE ROWLATl' BILLS 

IT IS a.n irony of fa.te thllt while the rights of 
citizenship as detlcrlbed In the above cha.pters have 
yet to be acquired by ) ndians. the G(Jvernment of 
I ndia. should be forglllg two new fetters t'n the Iiber~y 
of the sllbject in India. one of which has been 
already- pltt.oed on the Statute Book and the other 
will be, at the next Se~'lIOn of the IndIan Legislative 
Ooun01I. 
The bill to make proYlsi'ln III <;pecilli circumstances 

t ,) supplement the- ()rdinary crimlnal law and for 
the exerCise of emergency powers hy Government 
which has now hecome an A ct is highly mischievous. 
!luQversive of the fundamental prrnclples of English 
Criminal jurisprudt'nce and procedure upon whioh 
theeIndian lep;al system ha~ been hitherto based, 
retrograde in character and unc~lIed for. By mesnd • of the provisions of this Act the Government is 
introducing into thIS country a ~ystem of inquisition 
having many points of resembl!nce with the Spanish 
Inquisition and the metjod8 of the~ta~ Chamber 
which had becomE' thoroogh~ didbrec1\ted in 

n 
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England even before the beginnlllg of the 17th 
oentul·Y. for the alleged purpose of meeting That the 
Government calls an extraordinary situation of 
ana.rchy. The only purpose w~ict tlfts Act will 
serve is to bring the administration of Justice 
by the High Court into contempt. Even when the 
Star Cha.mbl:lr wa.s in vogue in England durmg the 
times of Elizabeth it Wl\~ only the Wlse abstention 
from eXeroising the powers that m~de Its t;xistetlce 
possible while the exerClse by the Stuarts of thobE' 
powers resulted In the overthrow of Charles 1. 

It has been well S81d by an emUlent wrIter, .. The 
""orld has been made familiar wlth the great truth 
that one main condltIOn of the pril~perIty of a peoplt' 
is that its 'rulers "ha II have very lIttle power. that 
they shall exerCIse that power very sparmgly and 
that they sha II by no mea.ns presume to raise th .. m­
selves into supreme Judges of natIOnal mterestR or 
deem themselves Iluthorlsed to defeat the wishes of 
those for whose benefit alone they occupy the 

r 
POlilt entrusted to them." The true hberty of thE' 
subject consists not so much ,10 the gracious 
bebavlOur as in the iunited power of the Sovereign 
under any form of Gdvernment. Thl8 Act offends 
these principles. 

It will introduce lO~o thIS country the disoredited 
methods of thp Star Cha",ber so wholly at vatulDCe 

with the roHUst (',C¥llmo'1 sense of the common law 
98 



TM Rowiall BaU. 

t)f England. The speoial fea.tureli of the Sttl.f Chaw­
ber were.:-l. Thel's Wtl.8 Ill) trial by Jury. 2. All 
proceedings were summ&ry. 3. SpeCIal procedure of 
8ummomngthe :ccused. 4. ExamllHt.tion of accused 
on oa.th. 5. Proceeding~ conducted 10 camera. 6. The 
oourt betng the sole judge of fsot, Ia.w and penalty. 
Professor Maitland daRling wIth the Star Chamber 
in his OODbtltutiona.1 History of England obl!t'rveo;!. 
" lfut that It wa.~ 11 Lyranrl\cal court, thtit it became 
more and more tyraoOlcal and under Charlelt I. was 

.gUilty of great mfa.mle!> If; ",till more mdutJabie. It 
was <1 court of pohtICialls enforclllg a policy, not a 
CO.Irt of Jud~es admlllisterlOg tile In.w'' if suoh was 
the ca.!:le 10 Engla.nd, it need hardly be sa.ld that the 
introduction of such pnnOlples and methods into 
India. where the Exeuutlve Government owes no 
responsIbility except tl) I t:lelf III practICe would bE' a 
dangerous mnovBtLOn. 

ThIS Act ha.s lDany tlsRelltull features which 
re'Vind one of th~ d'\ys of the Star Chamber. Thus: 
1. there is only tu be lOforma tLOn <1nd no maglRterial 

.enqijlry upon a complaint 2. tbe pl.J.ee of the Inttin~ 
of the Court to be other tha.n accordIng to the usual 
rule. 3. accu6ed to be exlmmed on oath a.nd 
when examined, compelled to a.nswer Incriminating 
.questions. 4. secret trialR o~ trial!! III camera. 5. 
8~range punishments for nl) offenc~ arid oreating 
.offences by proelamatlonf. 6.. ioqijisitorfal .,ewers to 
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be exercised for politieal pUrpoSflS 7. conducting 
invet;tigations in camera while the person proceed· 
ed against is to have no profession,l help. R arrest& 
without warrant. 9. special rules uf evidence inde­
finite in themselves, and 10. flppointments of special 
permanent authorities thus overrIding the ordinary 
criminal procedure of the land. 

Part II. of this Act confers ver~ wide and arbi­
trary powers on the Executive, no adequate rea:ons 
for such a course havlOg been established. The 
reference to the investigating liuthority provIded for 
will 10 practice prove but an Illusory safeguard to 
persons against whom these restrictive orders may 
be passed. For 1. The scope of lts enquiry is limited. 
2. The enqUIry IS to be in camera. 3. The pe.son in 
questlun IS not tllllttled to know what th"r.e 114 

against hIm. 4. The perF:on has no rIght of heing 
reprel'ented by pleader or belOg present hinll;,alf at 
all stages of the enqlllry ;, The investiga.tlng 
authOrity shall not be bound to observe the rule,f! of 
evidence and 6. The fE'port of the investIgating 
authority IS not. bindJllg on the Government. 

Part III of this Act reall V enacts Martial Law, in 
that It aut.hOrlses on a· notificatIOn in the Gazette 
of IndIa, arrest WIthout warrant, confinement and 
search by the Execu~ve RubJeot to t}:e illusory safe-­
guard of an e,nquiry by the Investigating authority, 
whose Alpoi1; the (lovcr'1mtmt may reject summatily. 

100 



TIN Row''''' BiU, 

'l'he enactment of this measure even for a temporary 
period of J years is wholly unjustifiable as it violates 
the well-known ryles of evidence a.nd crlmlOal proce­
dure. 

Bill No. 1. of 1919 whose enactment has been 
postponed for the time being haR had one of an 
objectionable feature. namely. the creation of a new 
oi'ence of possessing sedlLlouS documents removed 
in the Select Committee. But the other provi8ions 
of the Bill whICh remain are equfl.lly ohlectlOnable. 
The InsertIOn of th~ new clause 196B in the Code 
of Crimina.l Procedure 11'\ madvlsable I\nd dangerous, 
as the same removes the bafeguards provided by the 
Code before oomplalnts of the offenoflA referred to 
in sections 196 and 196A. are mad£' and an mdivl­
dual IS subJeoted to the ve.utlOn and annoyance of 
the police. 

Vlaustl V. of this Bill whICh ll1sert., a new sectIOn 
510A. in the Cude of Cnminal Procedure IS quite 
oo~rary to the principles of JudiCIal eVldenco long 
estal:li"lhed in the English Common Law and 10 

(nd~ based nn a sense of fairplay To decla.re the 
fact that a person committed an offence previously 
01' was assocllated m an int!rlminahng way With 
suoh person 18 relevant even for the purpose 01 
proving criminal intelltion IS @ontrary to tile wise 
provisions of tbe Indian 1j.vjden-::e AC, Apparently 
sociaL boycott of a person ~on'i¥:-ted df sottition is 
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intended to be created. It appear", to be 8 reveHion 
to thE! now admItted barbarou!l !lentJment ofa bygone 
age. 

The proposed new section 565a in -the Code of 
Criminal Procedure is unnecel!lsal'y and confflrs wide 
arbItrary powers on the Executive P.g. that a penon 
shall abstain from addres8ing a public meeting for 
the discussion of any politIcal subjecl", even for 8 

temporary period. A meetmg for the discussion of 
any BIll before the Legl~lature of the country may 
be one f')r the discusslOn of a pohtlCal ~ubJec t. The 
metl1 fact of a pflrBOn having been once convicted 
of an offenee undAr Chapter VI of tht> Indian Penal 
Code ought not to rli~quahfy him at the diseretion of 
the Executlve from exercHnng hl" legItImate rights 
of cItIzenship IDchlding t he rIght of address:ng 
public meetmgs even on matter" whIch may vItally 
affect rights of property and althou~h such prohibi 
tlon may be intAnded to be temporary 

All these and other arguments have b86n 
addressed to the Government here and 10 England 
wlth considerable earnestneRR, with a wealtl of' 
argument and with a f,tlll 8enSf' of responSIbility by 
the people's representatives 111 the lndian Legis­
lative Council. So far these arguments have fallen 
on deaf ears. the Government seek to Justify their 
poeition on· thc"tle diffeten\~rouJld8 wbioh an'! all of 
them uptenible. 
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The tiret ground IS that, tbe RowJatt ~ommittee 
having recommended legisla.tlOn of thls charaoter, 

• 
the Gov6rnment will be failing in their duty if 
they do no!: gi~a effect to the committee's recom­
mendations This argument cannot hold water. As 
regards the persollnel of the cIHnmittee It 18 enough 
to state that the Presldent of the Committee from 
IllS antecedent ... could r.nt be presumed to ba.ve 
h~ught to bear upon thIS qUb:.:t.lOn tbat amount of 
1 "Qllartlaltty, senss of fatrpl,~y <l.l1d freedom from 

IH(~JudlCe whlOh dlnne would gIve ... orne v!llue to 
the recommendutlOl1S of huch a ('ornmlttee. 

Aga.llI. the committee sat HI ca.mer", and pro· 
ceeded dn Iy on ~lt parte eVldE>nce StdtemslI t ~ were 
placed before thomllnlv by the Gc)vernments through 
theIr officers; a few non-offiCIals wt're Jnvlted by the 
Cr,mmittee at theil' dl!lCrt'tlOn. Therefore. by their 
very cono;titutIOn aud procedure It was Imposslble 
for I he CommIttee to have produced ,( report worthy 

0L a.cceptance by the public, 
The very first Rentence of thf' Report jq wholly 

iniccurate .. Repubhcan or Par!tllmenl"ry form!' of 
Government a" at present Ilnderstor)d were neither 
desired nM known in Indl9lttili after the ehtab1isb· 

ment of Brltlsh rule" Everv schoolboy knows 
otherwise. 

The malO part f)f the Report, giveso a. bist\.lry of 
various revolutIOnary - movementJ.'.the. truth of • • 
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which it· is impossible to judge o! unless the 
-evidence on which it is based. which 18 now largely 
witheld. is placed before the publio. In chapter 15 
oocur the following si~mfica.nt sentelfces,." AU these 
plots have been directed toward&',Qne and the same 
objeotive. the overthrow by force of BritiRh Rule in 
India. Sometimes they have been. isolated: some­
times they have been interconnected; sometimes 
they have been encouraged and 8upported 19y 
German influence. All have be~n successfully 
encountered with the support of Tndian loyalt;''' 
Here the Committee have ghTen away their Whole 
CRRe in favour of extraordinary legislation. 

In Chapter 17. the Committee say. .. These 
difficulties have been Clrcumventf'd for the tl(n~ 

being hy Kpecial tempoTarv legislation and they 
have not been HI operatIOn at the time of nor 
~nQuiry. When this legislation lapses circullI' 
stances may have altered and the poslhon may 
be hetter or worF;e. We do not thInk it is for 
us to speculate nicely on thes!." matters. We ~u;t 
of course keep in vIew that the present 'War . ( 

Will have come to an end. but we cannot half 

with what result, or with.what ulterior consequential 
~ffeotH or possibilities of con!lequential effects upon 
the !lltuation." The O~verntnent cannot surely rely 
upon this nOR-oommittal posItion and say that tbey 
have no ojltioll W'ut to give tffect to the reCoQlmen-
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• dations of the committee when the commhtee have 
not definitely madte a.ny recommendations and when 
the war"bas ended in tbe complete trIUmph of the 
British El1lpirl and the Allies WJth the help of 

.conspioious Indian loyalty 
Again tbe oommittee say, "Nevertheless if we 

thought J t olear that the mea.sures taken agalfist the 
,revolutIOnary movemput under the Defenoe of Indla 
Aet had so broken It that the possibility of the 
eonspJraCl8r. belllg revived could he safely dis-

• regarded, we sh\)uld say so. Thcl.t 1'1 not onr due 
and It IS on thiS footmg that we report." Here 
agalll tbe committee gIve away theIr case. At any 
rate, the Gc>vt'lrnment Ccl.unot relv upon them If t,hey 
say that thll> 1~lslatJ()n 18 Intended to strlke at 
existlllg COnSplTaCl8l>. For the comlmttee oon(:ede 
.t~t these consplrlt.tlles have been broken down, 
they only suggest lemedles a~,un.,t thA r"vlval of 
-such oonspiracies. Alld 'lurely It IS too much even 
for the Government of Indut to Itsk tiJt> people to . . 
conllE'nt to extraordmary coerCIve Illg'lslatlOn not for 
the purpose of meeting an eXIsting sItuatIOn but for • 'he purpose of copmg wIth future cOlltlngencie8. 

Finally, the commIttee lillY, "We must explain 
that we haVE> not sought to draft legislative 
proposals. We only suggest lYles on whlCh we think 
they mlght be formulated." And the .Government 
·of India have thrown «v8rboa!d t!ft,.recQJllmenda-
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tion~ of thie committee at least in one matter, 
namely. the enactment in 8 permanent form of Hule • 
25a under the Defence of India Aot. If they chose 
they mlght have given the goby to t~e o~er reoom­
mendations of the Rowlatt Corrulllttee and the 
Heavens would not have f",lIen 

Thf:l sP('ond ground urged by the Governmeat is 
that ana.rchy and revolut10nary conspiracy do exist 
In thIs country and therefore tha.t the Govornme~t 
must posseSR the!<e extraordinary powers hy tQe 
exerClQe of which alone they have b~en able to 
!>ucoessfully cope WIth anarchy and revolutIOn 10 

recent years. There are thrf:l6 (hfferl'mt answers to 
this argument. anyone of whIch IS sufficient to 
destroy thA validity of the bam!> First, the Govern­

ment !leem to have no senAe of proportion in the 
matter. Tn the period of 12 year<; extendIng from 
1906 to 1918, lO~8 persont; committAd :l11 revolu­
tIOnary offences In Tnola Any knowledge of contem­
porary or rerent his tory of such crimes in otbt!r 
('onntri"" must make any strong and WlSA govern­
ment t'l'ea t these crime!'! in India as isolated lOstan~etl 
and nol ge~ into a pamc over them. And as Dltcber 
truly observes, .. Becaule there was a handful of 
revolutIOnaries in Bengal and a potential mob of 
discontented soldiers tin the Punjah, they (the 
Government1 pr.,Spolled to 'l.~nd over the Ubel"ties of 
the whole-poptlTa.tioQ. of ~ritish India to the tender-
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meroies of a polioe, whioh has a worse 
than tQe Royal Irif,h oonstahulary," 
Rssuming anarchy and revolutIOn do • Rowlatt Act i~ certainly not the remedv 

reputatIOn 
Seoondly, 
exist, the 

It 18 Ii 

qU'lck who treats the symptoms and Ignores the 
cau!!es, of t,he disease. It is ackn'1wledged that such 
crime!! are aliEm to Indian sentimf'lnt and the 
insignifioA.nt lIumbM of lJPI)ph~ who take to "ucb • crimeR can !-Je fll\o;ily flnrl (>ifpchvE'ly dealt with if 
aDd only if tttf' CCl-Upf'ratlon of the learluR of public 
opInion in IndIa II'- sought III th(> muuoer In WhICh 
It ought to be Hought N 'lked repreSSlOlI never 
I'uct1eeded 10 rootmg out AnI'! rchy anr\ the Rowlatt 
Act will be no exceptIOn AI'- Lord Morl",y wrote 
to Lord Minto earlv in 1910, .. That 1M the Rusl!lan 

argument' by packmg off tralOloadA of HIlHppds to 
SiberIa we will ternlv thE' anarrhIsts [/lIt "f their 
Wits, and ~II WIll come out right That policy dId 
not work out brdltantlv 10 RU<I<;H1. and (hd not :-lave 

tQ8 hves of the Trepoffs. nor dlCi It .,aVtl Rllt::'lfl from 
tI Duma, the very thIng that til!' Tl'llj)off., and the 
re,jt of the • Offs' deprecatfld and df'te'it~d, Your 
mentlOn of MartIal Law In your last private letter 
really makes my flesh cr~p I have ImagUlstlOD 
enough and symJ,latby enough thoroughly to reallae 
the effect on men's minds of.the prehent manifeKta­
tioD of the spirit of murder. But MartIal Law which 
is only a fine name fo': tpe 8V8pe~on rJ all law 
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wOQld not snuff out murder clubs in India. any more 
than the same sort of thing snuffed them ,out in 
Ita.ly, Russia or Ireland. The gang of Dublin • Invincibles was reorganised when Parooll and the 
'l'est were locked up,and the CoercioJJ Act iQ full blast 

..... It ma.y be necessary for a.nything I know 
some day or other but to-day it would be neither 
more nor less than It. gigantic advertillsment of 
national tallure." 'l'hese wise words of Lord MorJey 
may well be pondered over by his successor m that 
high office, Mr. Montagu, in dealIng WIth the Rowlatt 
Act. 

Third, the Rowlatt Act Will defeat its own purpose. 
It ia an accepted and fundamenta.l maxim of crin'i­
nal jUrisprudence that no punitIve law will worlc 
successfully in the long run unless It bas the mora; 
sanction of publIc opimon behlDd It. The Rowlatt 
Act does not have that sanction and every VIctim of 
the Act will be considered and rightly oonsld£'red a 
martyr and to that extent the Rowlatt Act WIll be t 
failure in coplIlg WIth suoh anarchy and revolu-
tion as may exist In the country. ( 

The third argument advanced on behalf of the 
Government IS that tb8se extraordmary powers 
oonferred by the Legislature WIll be clirelully and 
sparingly used by the llxecutive Government so. as 
not to interfere with legitimate politica.l aotivi\y. In 
theory thiais &.ihollr un%oJnd position. The liberty 
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of the subjeot is too s8ore-d to depend on the­

sufferance of tbe Exeoutive. and ought to be gua­
ranteed 80 8S to be free from interferenoe by the • Executive: Again. the history of the admini!1tration 
of suoh coeroive Jaws by the Executive in India does 
not give any encoUl'agement to this idea that they 
will be administered properly. Tn "plte of repeated 
declarationR to the contrary the Pres .. Act and the 
I1erence of India Act. and the Post Office Act. to 
ram€' only ~ome instances, have lJ~pn used for 
purposes so wholly foreIgn to the legltlD1!:lte purpOKes 
of the Acte that one may well think tWice beforet 
ac(,ppting the assurances now gIven in r6Rpect of the 
RowlA.tt _",ct Finally, even a<;suming that the Exe­
cutive IJ!16 the Howlatt Act for pUrpO'lAS which they 
consider legItimate, what guarllllt,Pf' l~ th(-!r~ that 
their ideas of legItimacy will COinCIde with our ideas. 
And 80 loug as the Executive continue respllnsible 
tothemselv8'! and not to Legisilltures representa.tive 
cI the people they ought not ft) be cluthAd with 
such arbitrary powers. or at ieaHt, they ought to 
tllercise those powers subJect 'to the control of a.n 
independent Judiciary 

Having thus disposed Of the thret' mo~t powerful 
arguments addre&r.ed by the Government for the 
enactment of the Rowlatt ~ct. we may proceed to 
state the most powerful argument advanced by the 
people agaiO!!t the enaofmtnt. :Wven~kil1a,for grant-
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'ed that anarohy and revolution uittt in the country 
we are more directly and intimately conoerned 
in rooting them out than the Government of India. 
And if the people through their erep-fe:lentatlveR 
express the deliberate and unanimous opinion that 
thIs! extraordinary leglsld,t!on IS not neces~ary to 
oope With anarchy and revolutlOn tbe Government 
must yield to that publIC opinlOn. The second 
argument on behalf of the people J" that the nghta-at 
citizenship guaranteed to the people of thIS counW-Y 
ought not to be taken away by a Legislature WblCh 

is so only in name, for it does nothing but register 
the decrees of the Executive. It 18 mdeed open to 
questlOn whether a subordInate Legislature like the 
IndIan Legislative Oouncll may enact the Rowlatt 
Act, which affects parts of the unwritten Law and 
OonstitutIOn of the UDlted Klllgdom of Great Rrita.w 
and Ireland, for example Magna Carta, wbereon 
may depend the alleglam:e of the subJect to the 
orown. But apart from the legal aspect of it the 
pohtical argument based on It must weigh with tte 
Government. This' pIece of legislation is wid~ly 
regarded by Indians as a slur upon their loyalty and 
honour. The Governme.t ought therefore not lightly 
go on WIth this legislation. 

The Government of. Indla Illay well pause and 
consider the following admoDltlons of Lord 14<>rley 
to Lord.Minil, w~ch pa~e not lost aoy of their 
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~Ievaney or foroe at the present time II ........ sald 
~ me this morning' you 8*,e, tbe great executive 
()1ticers never like or trust lawyers' . I will tell you 
wby' I 88i~, • i\ is because they don't like or trust 
law: they in their hearts believe before all else the 
virtues of Will and arbitrary power.' That system 
may have worked in its own way 10 old days, and 
in those days, the people may have had no partl­
-(:1.lIar objectIOn to arbitrary rule But ab you have 
sald to me scores of tllnes, tht' <lId dats are gone and 
the Dew tIme!> hn>athe a new bPITlt, and Wt! cannot 
<larry on upon the old rnaxuns. ThiS I", not to 8ay 

tbat we are to watch the eVII-doerH wltb tolded arm", 
waitmg to see wbat the Devil Will !-end us ..... All 
I can Bay IS that we hlive to take every precaution 
tbat law and admllllstration can ')upply us with; 
and then and meanwhile to face what comes, in the 
lIIamo liiplrlt of energy and l-tOlC\sm combmed, 10 

WhlCb good generals face Ii prolonged and hdzardoUH 
eampslgn.' Look on thiS picture, and that of the 
dovernment of Indl"- beating themselves mto a 
wild panic and crying out pIteously for the Rowlatt 

• Act. One more cautIOn of Lord Morley may be 
oommended to the Gover~ment of IndIa. .. We 
must keep order, but excess of severity IS not the 
path tl) order. On the contra!y, It 18 the path to the 
\tomb." 

The fllrther life of tllh Act ~ow ~D<lI on Mr. 
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lIOntagu. And is it too DluC)h to hope that .. 
Montagu who has been trained atttons otherI'! qn4fJr 
Lord Morley will pay &1me heed to the f~lIo"iD8' 
wise words of his master. .. Ymf calknot expect 
people here to give Ii. blank oheque to aU the offioial. 
and Magistrates in IndIa. It" hi they - people 
hertl-who are responsible; It is to them, and not 
mer"ly the G. of r., to whom the destinies of 
India have been entru-;ted. They cannot deleg1t& 
their imperial duty to their agents wholesale. 'Ql~ 

British public nf'vpr have abdicaterl, Hond I fer\l'ently 
trust they never WIll. "lou speak of our having­
.. too much respect for the doctrines of the We<;tern 
world quHe unsuited tu the East," 1 make bold to 
ask you, what doctrinel!! '/ There is no doctnne that 
I know of involved in regarding, for lDstance, trans­
portation for hfe in such a case as Tinnevelly, as a 
Itlonstrous outrage on common sense. And wha.t &:re 
we in India for? 8u rely in order to lmpiant-slowly, 
prudently, judICIOusly-those ideas of Justice, law, 
humanity, which are the fQundatIOn of our o:'n 
civilization? It mak~s me sick when 1 am told that-• or-would make short work of seditious writers and 
epouters. I can ImagintJ a certam pertentate answer­
ing me ...... if I were to hint that boiling offenders in 
oil, cuttIng their throats lIke a goat, blowing them 
from a gun for small peculation, were rather dubiOUs 
proceed.g8~at I,.wasj1 ~wildered sentimentalist .. 
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with a brain filled by a pack of nOnSElUS6 qUlte 

unsuited to the East." 
The thlld and the l>trongest argumellt urged 

by the p6l9ple eagalOst the Rowlatt Act IS this. 
Rightly or wrongly all thlnklOg and vocal India 
is umted against thIs piece of legislation. Such 
unanimity agamst a Government measure 18 

unprecedented 111 the annals of British India. Even 
t,}tli <.a.gltation agatnst the Partition of Bengai WR!> 

noJ so UIl<llllIUUUb hecauso homo Mushm opinIOn m 
Baste! II BeHgal wal> In favour of It If In the face 
of this unammous OPPOSltWl1 u<; ref}{lct{ld In th{l 
fact th".t not d smgle Indian non·officlal member of 
the Legu,l.ttlvil CouneLl voted With the Government 
on this maltel" the Government pennst lTl t111i:> 
legislation (~ feehng of helpleRbneb'" 1<; created 10 the 
mind:; of the people which I" hardly condUCive to 
'lmooth or progreS<;lve admHlli'!tra.tlOll Tlw qUt:lstlOU 
reducell Itbelf to tlds WllOther the (;ovornment 
In this country I'" bd.sed un tile D"lt'''lh hayonet or on . . 
the will of the people There can be only olle an:.J .... /H 

tu .. till'> questlOn, the lill~We' given hy Sir .Iohn 
Seeley long ago and glVtlO uy M, Uandlu to the 
Vlcafoy 10 hiS famou8 wteIWleW With hlln, na.mely. 
that BntIsh rule In thiS country rebts and can only 
rest on the Will of the people .... It 16 to be hoped that 
for the sake of Great BrItain 'and Indm the BrItish 
Government here WIll re':h:e th~ trutt.uf t~11I before 
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it is too late The first fruits of such Wise reahAa­

tion will be the r~peal of thIS obnoxiOus Act 
The passing of this Act 10 the teeth of Indian 

opinlOD ll.lR created a strong atrl ,videspread 
agita.tlOn under the m!lpJrlng leadership of Mr. 
Gandhi. to WhiCh there can be only one end But 
It HI far more necessary to ,"0 ~hape the coming 
reforms that It oUl/:ht not to be possIble to the 
Governmeut 111 th!'l ('ouniry any 1001ger to em&t 
lIuch repressive laws pra(Jtrcally over the head~ of 
the Legn.,luttire. F'ru:n this pomt of vIew the 
MOlltaglJ-Chr\mtlford :-It-heme of re1oTm.." \11 lt~ 

prCilllnt f .. rlll wdl p\:1('(1 II, III a "I'"r'lo pr)!lltJllfi th.lll 

.... " (/(,( Upy IIIlVi 



APPENDIX A 

SPECIAL BENCH 

$xtract from tbe judgmtlJlt of the Special Bacb 
~posed of Sir La'WIIDCe Jenkie" Cblef Justice aOli 
JaaUres Mr. StepheD aad Mr. Woodrolre. Its ,...Mabomel 
Ali. 

Mr. }eukiol obierYes:-
The Advocate·Gsoet'al has admItted, aad 1 tbink very 

ptopady. that the pa.mphlet 16 not sed,tIO\SS. &nd does not 
attend &la109t any provisloa of the Cramloal La. of 
IGdia. . • . But be bas contended, aDd tightly io my 
opiDitm. that tbe provliioDS of the Pre .. Act extead far 
beyoDd Crlmiaal La.w ; aDd be has argued that tb. bardea 
ol(ftOOf is cast 00 the applicant, 80 tbat howev., merilori· 
0Qs tbc pamphlet may be still If tbe applicaot c:aoDIIC 

... ~1Sb tbe Ileptive tbe Act reqUIres, hiS applicll_ 
oaast fail 

ADd wbat is tbis oeptive11t ii DOt enougb for the appli. 
cut to abow that tbe words of tbe plrnpblet are DOt 1Ure1, 

, to br\Qc iDto ba.tn4 or CODtempttanJ clas, tor IICtiaD ci 
f:Iis Majeaty"lUbjecti in Brftb Iocba, or ... tbat u.,y baw 
... teadeocy iQ fact to briog~t,tbat bIalt.., Bot be 
_"'10 (urtbar. aad .bow tbtt it I") naPGIIPble felt theID to 
..... ct.t tenh, ,eithlr clittIctl, Or ~, • ..J 



whether by IUIY way of inference, SQqestioo, aJllaion, 
metapbor, or implication, Nor is tbILt all, for we find tbat 
tbe Legislature bas added to this tbe alltem"lQCiDg p.,rase 
.. or otherwise," ADd bere I Inay, Out IDappcoprtately. lovlte 
attention to sectlOO 153 A of tbe Pella' Cod" "blcb bas 8uch 
affiolty to the statatory ;>rOVlSIOll governlDg thl:; case,' tbat 
It may be regarded as Its baSI~, That sectlon was added 
to tbe PeDal Code ID 1898. aDd waq directed aialDst tbe 

• promOtiOD and attempt~ to promote ftehngs of aUallty or 
hatred between different classes. 

It will be noticed tbat the feehng bere descflbed 15 ODe of 
enmity or batred : no prOVISIon 1<; made for contempt. But 
tbe more Imponant dIVergence Ii> that wblle tbt, Peoal 
Code requires that tbe enmlly or hatred should be Dot only 
towards a class but by a c1ao;s. tbere is DO sach lIm.tabOD 
io the Press Act as to the source from wblch these b{)stlic 

1.811ogs should Ploceed, It alms agalDst all batred or 
contempt regardles!> of tbolie by whom It IS eDttlrtalJlad. 
Nor IS tbl8 tbe ooly direction 10 willcn there IS a greater 
Itnagency 10 tbe Press Act. To section 153A there IS 

f 

appended Iln explanatIon whIch deClares Il not to be an 
oIJeace to point oat wlthont mahclous lDteDbon and ,nth ... 
an bonest view to theIr removal. matters whIch are pro­
dUClog or have a tendfFolCY to produce tbe feehngs of 
admlty or batred. lodlcated ID the sectioo. ADd yet DO 

each quallfYIDg worda a~ to be found in soctiOQ 4 of tbe 
Press Act and thIS IS tb~ more remarkable beoaase the 

i.. 
qaaJifymr' exp~atio~ of, SectiOD \ 24A are Introduced, 
tboagb they relate to a, .ye~ Iraver otIeDee. 
< It may be,,' tbls OIDisslOD ';s by o,e'tsigbt; whetber 
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tbd be 10 or DOt tbe Government inSUlts 00 tbe ab5e4ce of 

the explaoatloo though It leads to a ClirlOIlS re5111t. 

1 thInk the Goveroment IS entitled to .. tand on tbo letter 
of tbe Law, tbOll~t It jeptlVcH Mr. Mahomed All of an 

oppartQllltv of relYlIlg 011 explanation cOllcelVod III tbe 
spint of whlc!) of that wblctJ Conns pan of sectlon 153A 

of tbe Penal Code. 

Had the Press IOcorporated the es,)lanation to !>dCtlon 
IS39\. as It has that SeCtion IHA Mr. Mahomed All mllfbt 

p8r~.t'ps have Illade a very strong case iU view of the 
Advocate·General's ad,IllS!!IOn as to the character of tbe 
Pamphlet and tbe app,lcant'~ pUrpJ5tl an:! IntentlOUs. 

The "apphcant, howt'ver, content" strenllulisly tha.t tbe 
Pamphlet does not come even NunlD the"e all t:mbraclog 

terms of the Act and that the Legislature a.llnoo a t some· 
tblng wbol1 y different. The IDcalcul<4ble pOlvar of for. 

felture vested In the EX~utlve are a. lure Iolgn tbat the Act 

was called IDtO belDi( by un;ent Political necessIty. And It 
is of sufficeotly of recent date to enable u!> a.1I to remem· 
ber that the mischief aimed at was the preval!loce of 
Po'itical assassinatIOns and anarchical outrage. Compre· 

hensive words Were designedly u~ed to catch crllDe aDd 
• • the locitement to cnme pOSlDg In the gUise of maoceoco. 

Tbe Act was directed agaln~ crime and alms at Its 

prevention. I doubt whether puhltcatlOo with an alilbor­
ship, a source, a purpose like tbose of tbe present Pampblet 
we tboaght of ; aad I recognise t&, force of tbe arga nent 
that the Act is now beln~ ~Pillted to ~posa never 
iotended. Bilt be that so or ttot, 'the Legis~are bas 
8raployed laDguage wide eIlP'*h totovot the Paraphlec til!, 
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lac 01 r~rve afford, DO UI .. to the forfeiture ~ 
attacked. 

I have already dealt .ith ODe C8f1,of the abaeDce or 
arouad I'll the lIotmcaticD. Tbis defect •• J tlse GoYem­
II'IOt'8 f.ilore to place brfore uS ;dy materia" beyODC1 
tbose forDisbed by tbe applicaDt bave Hnsiblyadded to oar 
difficulties in dischargIng the peculiar daties cast aD us by 
the Act. Tbe notificatlOD does DOt evea specify the elas!et 
that migbt he brought Into batred tJr cOlltempt or wba 
of these two d,verse sentimrllt is apprehended. AJWt SO 
wben Mr. Norton rose to address the court be bad to seek 
tblll Information from the AGvocate-General. 

Tbe first allswer Implied that It included ChfistiaDl, 
Greeks aDd Enghsbmen, but as under the Act the Cia1888 

are hmlted to tbose composed of HIS Ma;estey'a subjects 
ID Jndla, tbe Greeks were wltbdrawn and tbe firat aDd the 
last retained. Shll the aDswer ID its onglnal form iii pot 
wltbout Its Significance thougb It was afterwards modified. 

The Pamphlet would doubtless bring Into batred she 
Ilnc;brisuan Christians wbofoe deeds of atrocltle. are 

described. • 
The theory presented Iii that tbe reflection of tbls batred 

I- ' 

milbt faU, not ID deed on tbet Governmeat but on His 
Ma)elty's ChrlshaD and F.ngli$b subjects in British IDdia. 
If tbis be tbe Governmellt', VieW without all thelnforma­
rion at its dir.posal. the ~QUrt DO more informed tbaD tbe 
man in tbe Itreets 1 •• not (ID my oplDiou) afirm tbis 
could llQ,t be ~, and affirm)t with a deCree of ~. 
tbat ",OQ!d entitle it'2 eet' aSIde a measure of -'ely OJ) 

which the GoverDment h8d. lOlelllnlJ nIOlYed. The . 
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,.tQCate.Geaenl bas coaviaoed me that tbe a.. __ 
.. of thIS piece of let\ltatiou is correct aad ,bat ttll 
aach Court'l power of loterveotioo t. the Darroweet; itl 
power to preaoalce oa tbe legality' of the forfeiture b, 
reasoa of failure to observe tbe maadatory cooditkJDa 01 
the act il barred: tbe ablhty to prODCJllDCe oa tbe wildom 
of tbe Ih:ecutlve order is wlthbeld: aDd its flloctioal are 

limited to coosiderlOg wbetl}"r the appllcaat to It baa dt .. 

oJI'&rced the "ICD09t h,peless task of establisbinll tbat bis 
Pamohlot does aot coatalo words ",blch fan witbin tbe all 

• comprebeoslve prOVISion of tbe .'\CI. 1 dese, ,be it as al1 

a)~t bopsle55 task becallse the terms of SectlOll4o are 90 

wide tllat It 19 scarcely coocelv.\ble tbat aay pubhcatioD 
_Odld attract the o')t\ce of tbe Governmeot ID tbll COD­

oaetloo to wblcb some prOVISIon of tbat sectloo I11lgbt aot 

directly or IndIrectly, whetber by IDfereace, SuggestlOD, 

allosioo, metaphor, Impllcatloo or otberwise apply. I 
have laId tbat the ability to pronOUDce 011 tbe WIlli om or 

IlDwiadolll of Executive "ctloa bas beeD wlthbeld. There 
waa good reason for tbl!.'. Court!> of L",,, can onl, mo.,. 

on defioed hoes and lict 00 mfomutloo brOllll1l before 

tbem Qodec limited condillOllS 

-It I' Dot so wltl1 the ElUlcut!ve autbonty. It woald be 
paralyzed If It bad to observe tbe restriction. placed OD tile 
COIlrts. Its action caD b, ·prompted by lQforma\ioa 
derive:! (rolo soarces not op,oecl to tbe court., aad ba ... 
on cOQllderations forblddea to li&JetD; It caD be aaoved b, 
impre5lJOI1s aDd personal FPer~ces to "bicb DO uPnI­

tioa caD be giveD iD.~, bQwbictt ma,.be • V8r7 

.pcXat illleDtiv. to Buc:aUft .11OD. Tbe ao-mrt 
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may'be t6 PIlIBelllioa of iofonnatioa wbiC'b it woaW'It 
ImpcJIIsible to discloee in a Court of Law and yet obYiOllll, 
reqoirmg immediate actlOD, 

Tberdore a Jurisdiction to pronounce 8n thb wisdom or 
UDWltdom of Executive action bas been wlthbeld aDd 
rightly withheld. It may be a queslJOD wbether even the 
semblance which Ihls lIct provides should not have beea 
wltbhfold as It wa!! by Act IX of lR78, 

Political considemtlOns and reasons of state are tbe me 
blood of Executive actions but tbey bave DO place ia • 
Court of Law. .. The constltUlJon" said Lord Mansfield 
"doea not allow reasons of state to Influence our Judgments: 
God forbId It should I \\e must not rt-gard pohtlcal coDsa. 

queDces, .how formIdable ~o ever they mIght be, if rebel· 
hon was to certain con~equence, ~ e are Qound to say. 
/Jat, 1us/,jaa root, ccl!lum' J oh" Wilke's case. 

Tbe fnct 18 that the Executive and JudICIal authorilles 
stand on a wbolly different plane for the purposes of arrIving 
at a declsioD ae, to the propriety of EXecutIVe actton ADd 
tbl' one canDot SIt In judgment on the determinations of 
thelother .. Bi illdicall, cognosce; si rug"QS, jude. And wbkt 
then 'II the conclusion of tbe wbole matter. of tbe two 
alleged checks on Executive action, supposed to·08 
furnlsbed by tbe acts. ODe, tbe IDterveDtloD of tbe courts. IS 

" Ineffectual, wbale tbe ot~er, for tbls very reaSOD caD be. 
aDd 10 tbis case bas been disregarded witbout ImpaltlDC 

the practIcal etTort of forf!-iture purporting to be IlOdertbe 
Act, 

ODe ~ .. ord tffOre Illld thot IS as to the motive of 
),1':r prei,nl application •• Tbe '3ppbcant Mr, Mahomed Ali 
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.. by DO meaD. ukoowa ill IlIdia; be is a fOaraliial of 
positi01:l and repate. TbOOlb be ia not aD aceased, be teUs 
U9 tbat he "gards b,m!Jelf as UDder the sticma which (be 
declares) Sla~ attach to any journalist wbo bas come 
UDder tbe operatlOD of aD act dire<:ted, prtmarily at aDY 
rate, agalDst a criminal indac:emeDt marked by outrageous 
whlcb so shocked tbe publIC SfJDtllllellt as to call for tbiB 

dra~tlc legislation. But eYen if he bas Dot o;ucceeded tD 

'PJ'ovmg tbe negatIve that fate aDd tbe Law have thrown 
\D hiS way. at least bls application bas not been wboUy in 
• VaID. 

The Advocate·GrDeral r~preseDt'ng the Government 
basilubhc1y announced, that Mr. Mabomed All's forfeited 
pampblet IS not 10 b,s oplDlon a sedItions hbel and IDdted 

that be attrIbutes no crImInal olJence to Mr Mabomed 
,\Ii; be was even willing to concede. and, believe be was 
acting In the hIghest interest of bumanlty aDd CIVlhzaIlOD. 
In tblS, I think the Advocate·General made DO acJmlsSIOD 
which It was not prop,.r for hIm to malee. 

Mr Mabomed Ali theD has lo!>t hl~ hook. but he retaias 
bls cbaracter' and he 18 free from the stigm ... tbat '!e 
apprebended. And tbis doubtless Will b., some cODaolRtioD 

Ito him when we dismiss, as we must, bh pr;Sf'Dt Qprlliea­
tlOD. 1 think there should be .,0 order as to cost. 
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Bs'r. from 'lie Iud,.".", 01 Ute t/lflOiaJ Bench 
aomtJolld 01 Mr. Abdul Rahim o/lHtUlti'" 'CIt;'1 jwtlu.. 
IWr.J,",ioe A"jng and Mr. J~ Salaagi" Ai,ar. 

la tbe matter of IDdiaD Prlll8 Act (1 of 1910), lee ... 

(1) aDd iD the matter of the· t New Iodia PriDtirlg Works." 

Jastice Abdul Rabim obeeryes 

The lCDPI' of aectiOD 4 was conaidered by the Calcutta 
High Court io the matter of a petlttOD of In ,e.MoIutmfd 
Ali (1) aDd the learned Advocata.General has supported 
tbe iDterpretatioD put UPOD It by Chief Justice JeDkuu 
aDd tbe other learned Judges of that court. That. geuerall y 

speakiog, the terms of tbe seclioo are estremely w.de aDd 
comprebeDsive caDDot be doubted. They vest tbe Local 
Goyernmeat with a dilcretioa so large aad uDfettered that 
the keeplag of pri mlng pressel aad the pubhcatloo of 
Dewspapers become estremely hazardous DadertakiDg5 iD 
ttie 'co.mtry. A preas may be devoted to tbe pnDtiDg of 
11)otl useful aad merltoriool literature or other pablicatloos.. 
01 aD eotll'8ly iaaoceDt aad aoo-c;oDtroversial Dature, yet it 
will be hable to forfeiture if I,DY matters priated ID eacb 
IIf"S are cODIJdered by tbe gbverDmeat to be objectIonable 
witbiD the meaaiag of tbe A.ft, It ma, be daabted jf It is 
rx-ibJe for the keeper of BD~ • priutiDi prell iD th, coaDtry 

t~ raaiatalq., BClciw au -fcie~ 'n:pert supervilioo OYer 

matten t~t are printed BI I~O d~ct everytbincr that milbt 
1ft 
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." reptded to ftJl witbiD tbe" wide Ipr8IId J'''' d 
_ioa4. 

Similarly a Dewspaper may be Coo.taU,Dtiy ltaQIICb iD 
its loyalty .to tlbe GOVernment, its poeral policy may be 
abaft ,II reproach, tbe siDcerity aDd bona /Ida of the 
iuteDtiOOS of the editor may DOt be liable to questiQG bot if 
aDY letters or utber writings were let in, mlY be tbreJlSlb 
carelessDeSl, which comf' withlD tbe scope 01 any nf tbe 
daD_ to section t, the Goverllment may al ooce witboat 
IUIY tnal or even a warning forfeIt tbe MCQI'lty, and to thtl 

wry ultimately put an end to lbe new~paper Itself. That 

the JDfluence of a penodlc .... 1 on public hfe of the countrY i, 
aD tbe whole decidedly beneficial need be 110 bar to the 
Governments' action. The Local Government, it may be 
alllumed. will not II1dlscrlmlDat.ly excerclle the power 

wbich It POSseSses under thiS enactment, bat the vest Ina 
of such unhmlted power in tbe EnCIIlive GovernmeDt it 
tmdoubtedly a serIous encroachment On tbe freedom wbleb 

tbe prea in IndIa enjoyed bofore the pasllng of tbls Act. 
l'be Act a8 is well known wa. pa!>sed in order to cOlJnter­

fel the maDlfold IDgenI OUS deVices adopted by the 
anarcbists of Beogal for carrylDg out their PfOllalla.: 
Wow far it bas beeD Instrumental IQ accomphllbing tbat 
object ill ~Ot a question wltb wblcb we are cocceroed; DOr 
ale we cgoceroed wltb the q,*stloo whether tbe leg\llatQre 
was ill8tified In applYing suc!b dlastic lftlllawa to the 
whole of India, whIle the etal sought to be met .... 

maiDl, cOSlnected "ltb ti~ lIdIti'lbes of a baDd of yOllOI 
JeVoioliooanellD ODe part oL tbe c:puDtr,h 
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APPENDIX A2 

JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL 

(Presided by-VIscount Haldane, VIscount Cave, Lord 
Phllhmore, SIr John Edl{e Rnd Mr Ameer Ali) 1919. 

The statule contemplate that In ordloary cases security 
ahan be deposited, and tbe ooly duty of the magllftrate IS 
to fix the amount, baviDg regard to the two limits, aed to 

receive It. Then follows tbe provIso :--
ProvIded that tbe magistrate may, if be thinks iiI, for 

9pecial reaSODS to be recorded by hIm, dispense wIth tbe 

deposIt of any security or may from time to time cancel or 
vary any order under tbis sub section. 

It was contended before tbelr LordshIps tbat to read 
thiS prOVISO as etlabltog tbe magIstrate to cancel or vary 
,iin order uf dIspensatIon woul d be to make a prOVIIIIO upe'" 
a prOVISO, and to collect a positIve enactment out of tbat 
wbicb WIlS only a qualifYlDg prOVISion. But It IS weJl't 
setlled that tbere IS no magIc In words or prOVISO, and tbat 
tbe plaID meanlog must I!e glveD to the word\! of tbe-.. 
LegIslature, and tbote words enable tbe magIstrate to 
cancel or vary any ordei made UDder tbe eabeectlOD, 
wblch should mean, BClODg'otoof; orders, order. of dJSPeD. 
~eatioo. UtIltbe ~is~te PaVIng fb.ed the miaimam 
~tc~rity 'n,a, vat)' his orOer br imposiag \be muimam,. 
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'here is DO reasOD .. by be sboald Dot, as time g&es 00, 
tblDk tit to require secullty when at first be tbought fit to 

reqUire DOne. 

Tbetr Lords~lps are therefore of opJOioo thlit tbe 
MagIstrate has power uadtlr the sechon to cancel all order 

of dlspeosatlon, the necessary cons"quence of wblch will be 

tbat seCUfI!Y Will have to hi! depOSIted accordlo;t to tbe 

amOQot thereupon 6xed bv ;'1111 WlthlO the 1Imlts preo;cnbed, 
lIS \\ auld be dore 11\ norm:& J eoursl5 00 the fin;t milking of 
~. dpclaratlOD. 

Their Lordsbl~ a.-e IQ a~r~cmeDt 10 thIs respect wltb 

tre opinIon of Mr. JustIce A,yltni{, .lnd \D dlsr.lgreem .. n \ Witt! 

tbe ..-ew of Mr. JustIce Seshaglfl Alyar. The om .I,1.tlOg 

C:'lef JustlCt' (Mr. JustIce Abdur Rahim) .. ~rfled In 

PflDclple wltb Mr. Justice Se~hagJrl Alyar, and so 

e~pressed hImself in a Judgmeot upon the alh!:"r ,;pp\!. 

("atlon. 

THE FUNCTIONS OF THE MAGISTRI\ TES 
It i~ Ded contended 00 beh,,1f of the appellant tbat tbe 

:let of the magistrate in canc'lllin~ the dlspt"n"allon w"s a 
~dlC:'lal order, aod WIi'! bar! bec'Iuse she w'&s glvell no 

opportumtv of being hearrl before an advpr~e Older was 

!9I"de agam.,! her. To thIs argument '1"1veral :lOSWE"r~ have 

beeD gIVen. tbat the order mll,bt be trea.ted 3!> an ex parte 

order which It woald have !leI!;, OpeD to ber to mOVe to 
dlscbarge iDstead of comp!Yi With It as she did undel 
protest; tbat as a JQdlcial ord It was still one made by 
the magistrate wlthlD the d! Ise or biB junsdiction. aDd 
tb_tt:tbe omilSloD to bear'lll.ler _as o?/fy a~gQI.ritz 
wbacb conld oot be reviewed. or"t "01 !8te c~Jd 1l000be 

It:, 
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.teyieWiW b, prOCtllll of. certiorari ; aad, lasuy, tb8t tbe-4-
1I'a8 not a judicial act, but ODe done in tbe uercite'Gf 
administrative f1l1lCtioos. It was OD this lut IIfOIlDd that 
all three Judges iD the High Court decided fbe peiot against 
the appellaDt; aDd witbout prooouaciqg aD, opioiop on 
the otber grouod thellr Lordships agree tbat tbis ODe 

larnishes a sufficient aPllwer. 
WbeD it III ouce established that the Dormal COQrstI is to 

baYe a depoait, tbe ac.tioo of the magistrate III iDcreasm. 
or dimlDlsblDg, witbdrawlng or imposiDg, is a pure matter 
of admiDlstrative discretion. It is only in Doe case that\e 
is to record bls reasons, and that IS when tbere 18 a depar· 
ture from tbe Dormal, anrl the object of recording tbean is, 
as tbe OffiCII~tIDg Cbief jllstice rlgbtly said, for the infor· 
matioD of hiS superion ID tbe Government. 

The act of tbe magistrate IS after all oDly tbe wltbdrawal 
of a privilege wblch Deed Dever havtl baeo graoted. It IS 

Dot lake a CODdemnatloo, 10 wblch case justice requirell tbat 
the person to be cODdemDed should first be beard. It would 
bave beeD, in theIr Lordships' opinion, more discreet. and 
it would have removed an occasion for comment ao4 
• complalDt, If the magistrate bad glVeD tbe appellaot some 
opportunity for making h~r obaervalloos before tb. pr" 
vltege was wltbdrawn : It mlgbt have been a Wilier dliCbarge 
of blS duty as officer. But bl\J Ing laId tbls. tbelr Lordships 
are unable to go any furtb'':. It results, therefore. that if 
'the order of tb'.l maglltfte was open to eumioaOou. 
either UpOn proceas of cer~~~ or by • way of reviaiaa 

:ttbe ~ce ~ aD epmiplion would be to Iea,,~ the 
!ro.,er alit teaDd., aDd tb. CODIeqaeDCe is oat witboat, •• 
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lIieariDI upon the cpntioa, which i. prior in order of 
reuooipg, wbether it was competent to the Coon to enter 
I1pOD aDy socb. namiDatioo. The aPPlln"ut baaed _ 
deDWId pI;tly upon tbe Cod. of Criminal Procedure .nd 
partly UJ)OD the supposed oommOD law power to graat a 

writ of certiorari. She dId Dot rely UPOD tbe power of 
reviSion glveo by tbe Coda of CIVil Procedure. It IS DOt 
8fSY to see bow these proceedings could be deemed 
crimlaal proc~logS WIthin tbe Code of CrimInal Proce­
dQlfe. Tbey olre not Proceediogs agaiost the appellant as 
cbarKed With an offence. Tbey are at tbe ulmost 
pr?ceedmgs whlcb rendered the appellant, If she sbould 
tbere;fter commtl a crimioal or forbidden act, open to a 
particular form of procedure for a penalty. In any view, 
a5 theIr LordshIps ba\'e Intimated tbelr opInIon that tho 
magIstrate In withdrawlog the order, o! dlspeosatlon waS 

Dot acting JudICIally, It follows that thIS is not a caae for 
revIsion under the Code of Crlmloal Procedure. 

THE WRIT OF OERTIORARI 
I t was contellded OD behalf of tbe reSl>i>nd8Dt in the 

Higb Court tbat there IS no power in tbe Hlgb Court to' 
iaeue a WlIt of cerboran, or alternatively that tbe . . 
provIsions of Section 22 rorbld reCourse to lbli writ In 

cases which come ander tb~re'i Act. As to the lint 
polin. It ",ould seem that " aDY rate the tbroe High 
Coacts of Calcutta, M~ral. af Bombay posle88ed the 
power of IISUlng thll w~ Re tbe Jostle" of the 

Supreme Court of ]udacattlf'e at BombaY~i 1 ~a,PP. pp.49,. 
51. !5 ; aDd Nl1Odo Lal ~ • 'tbe Corpot~\ for,t~ 
Town of Catcatt&, ~ •. fl Ca~ ,P. 275) Wbetbel ~ of 
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the otitlr c&arts wbicb are by deliaitioD HlllJ Court. for 
tbe purposes of tbis Act bave the power to lesae writs of 
carllClrafi IS aDotber qllestioD. SIIPPOSIDg tbat tbls power 

ODCe e~lsted, bas it beeD takeD' away by t\e t.,o codes of 

procljdure 1 No dOllbt these codes provid'e'{or most cases a 
much more:coDveDleDt remedy. But their Lordsidps are 

001 dl'-rosed to tbiDk tbat tbe proVISIOOS of SectioD 435 of 

tbtl CrnnlDal Procedure Code aDd ~ectlOD 115 of the Civil 

Pract-dure Code of 19,,8 are exbaustlve Their LordsLII~ 

can ImaglDe cases, thouMh rare ODe!t. wblch may not ~ll 
und!'r eIther of the!!e SectlOnb. For sucb cases tbelr 

Lordships do Dot tbmk that tbe powers of tbe Hlgb Court<i 
which bave lohl:nted the ordinary or extraOUftDary 
]ufls<.hction of tbe Supreme Court to bSUe wtlts of Ceruor· 

arl, caD be said to have been taken away. 

But as!oumlDg that tbe power to I!oSUe tbe Writ, remain~. 

aDd tll"t It ml~ht be tl'\erclsed notwlthstandmg the 
eXistence 01 PToct:dure by way ,of reVISIOll, ::)ectlou 22 has 

still lobe cODsulered ,; -

Every declar ... tlOIl 01 forfeiture purportlog to be madel 

.UDder-tbI8 Act shall, as agalDst all persons, be conclusive 

eVldeDC!! tb.t forfeiture therein referred to, has taken' 

place, IUld no proceedlDg purportlOg to btl taken under thl!. 

Act -hall be called 10 qUf'stlOn by any Court, except 

tbe High Court on sucb ~ilCatlOD as aforesaid, aod no 
cIvil or cnmlDal proceedlo( .. except as provided hy thIS Act 

Bbal1 b" lostltated agalDst ~Y persoo for aDytblng done or 

In good faith IDtended to be~. under tbis Act. 
" It wa~~1UteDdli 00 ~ba!~f the appellant tbAt as the 
.trll ~ert.orari was :noPID term& said to be takeD away 
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4nterta.,. .. 
\t\e rigbt to it remained IlOtwitb&taGdiDi the very e&pr8S5 

bllt still general words of this Sectioa. However that might 
be accordinl t~ English law. wbere lMrCI IS no sach 
reYlIlOD procedure as 10 IDdla, their Lordships see no 
.reason for narrowing the express words of tbe Iodiao Act. 
.. Certiorari," accordlDg to tbe Eaglisll rule •• 11 001, to be 
granted wbere DO other suitable remedy eXists. If tbe order 
of tbe magistrate were a judicial order It would bave been 
• made ID tbe exercise eIther of hIS CIVil or of his criminal 
llUlsdlctJOD and procedure by way of nWI,,\on would have 
beeD open. 



APPENDIX B. 

INDIA'S PETITION OF R\~HTS. 

[TMlollowinl i.'M ,.esoluiJon odojJlltl "" the IndlOlt 
N",i""al Cong,e,s (J1ttl the All./lzdin MOlle", Lsa,ut. at 
.he SJMcial Sessions held at 8o",ba, ,n Au,wlt-Septem­
W. 1918.] 

The Governmeot of Iod'a Ehall have admiail>tr&tivf!I 
authority on matters OIrecliy cooCilrn,ng peace. traliqaillity 
and defeoce of the country, lubJect to the follow'Dg 
declaration of rllthts of the people of lndl!l.-That "be 
Statute to be passed by the Parliament should Inc1ade lite 
declaral100 of the rtghts of the people of IndIa as Bfnls!l 
cltlzeos: tbat a\l lodlan subJects of HIS Majesty and all 
tbe subJects Daturallsed or reSIdent In Iodls are equal 
before the law, aod there shall bl! 00 peo,d nor admlnls, 
tratlve law 10 force In the country. whether substaotlve or 
prOVisIonal, of a dlscrumnauve nature; that 00 IodlaDo 
IMlbject of HIS Majesty sball be liable to sulfer In hberty, 
bl." property, or freedom of speech or in the fight of associa. 
tioD, or 10 respect of writing 8Kcept aader a seutenc8 by aD 
I"l'diaary. Court of JustIce aod as a result of a lawful aDd 
c.pera tr~l; that every Indlao subject Ihall be entItled to 
bear arms subject to the purcbase of a liccmae as In Great 
Britain. and tbat the right S~be.~ Dot be taken away. Save 
by a S8lltence of an ordlnar Icouct of jastice ; tbat tb8 
pre. sball be free aad tb'lt license Dor security .. baU be 
cleroaaded 00 the regilltratio of a press or a n8"~; 
aad that corporal punishment oll.'lot be inflIcted on any 
,Tytl.a,a save UDder CCllQlhtlOOO 4Pplying eqaally to aU other 
.B.'I9.1t Sd~e~ .... 


