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CASENO. 11
"The Lokenathpur Case—1877

The facts of this mysterious case, which happened in
1877-78, are as follows :—On the I1o0th June, 1877, Mr. G.,
Manager of the Lokenathpur Factory, wrote the following:

' . 3 -
letter to Mr. S., the Magistrate of the Chooadanga Sub-divi-
sion in Nuddea :—

“ My dear 85—,
“ Ramgati Biswas, the Tnhsildar of Kooltolla, has been fgund over
Rs. 400 short of his collections, and I have a case ready to bring against
him in your Court to-morrow. This morning at daylight his horse was
found near the Boonapara line, and a saddle, a bridle, and some clothes, I
suppose belonging to him, under a tree, near the place ; so something is up
I have given information to the Police at Damoorhonda

Yours sincerely,
G. A G, &

A few hours afterwards Mr. G. wrote another letter in-
forming the same Magistrate that the Police had tound the
body of Ramgati Biswas in a tank near the factory. The
body was examined by a doctor, who declared that in his
opinion the man had been killed before his body was thrown
into the tank, while two men alleged that they had seen
deceased at the factory the preceding evening; one of them
stated that he had accompanied the deceased to the factory,
that the latter, carried with him some ornaments in order to
satisfy his debts to Mr. G., that Mr. G. refused to allow the
deceased to leave the factory until he had paid the full
amount of his debt, and that the witness returned home leaving
the deceased in charge of the factory servants. The other
witness stated that he had witnessed an altercation between
Mr, G. and the deceased. Acting upon these statements and
other evidence which seemed corroborative, Mr. S., thge. Ma-
gistrate, arrested the entire factory staff, with the excegtion
of Mr. G. and his head native servant, who were, however,
regarded in the light of accused persons.

The Investigation into the circumstances attending .the
supposed murder was begun by the Police under the personal
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supervision of Mr. S., and in the course of this investigation.
certain statements, in the nature of confessions, were made by
some of the prisoners. This inquiry was afterwards conduct-
ed by Mr. S. personally for several days, in the course of
which he examined many witnesses, the evidence of some of
whom clearly indicated that Ramgati Biswas’ death must
have been due tocertain injuries which he had, in all proba-
bility, received at the Lokenathpur factory. About this time
certain communications passed between Mr. S. and the District
Magistrate and the Commissioner of the Division, the precise
nature of which is not known; and in the end Mr. S. dis~
charged all the accused. The result of this elaborate enquiry
was embodied not in a judgment, but in what Mr. S. called
“an official report,” and that result was to the effect that in
his opinion Ramgati Biswas had deliberately and *“ malicious=~
ly ” committed suicide by drowning himself, so that a false
charge of murder might be brought against Mr. G. and his
servants, although the mediczl evidence was to the effect that
no water was found in the stomach of the deceased! WMr. S.
further went on to suggest in this report that the two witness-
es referred to above should be prosecuted for having given
false evidence before him. These two persons were then
prosccuted under orders of the District Magistrate, before Mr.
T., Joint-Magistrate of Krishnagar, who convicted them of
having given false information, although the depositions
were not produced before him, and although it was not
clear what was the precise character of the proceeding in
which they had deposed, and sentenced them to three
months’ rigorous imprisonment. The conviction was also
wholly unsustainable on the evidence. These two persons
then appealed to the Sessions Judge of Nuddea, and on their
appea? coming on for hearing, all public discussion of the
case'by their Counsel was avoided by the Government Plea-
der, who at the outset informed the Court, under instructions
from the District Magistrate, that the conviction could not be-
s.'.uzox!'n:nrtf.-zl1 in asmuch as the record of Mr. S.'s enquiry could:
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not be produced, and that it contained the depositions of
witnetses as well as Mr. S.'s sanction for the prosecution
which had not been put in at the trial, On the acquittal of these
two persons their Counsel moved the Judge to call for the
record of the enquiry by Mr. S., and to set aside his order
discharging the prisoners originally arrested on a charge of
oulpable homicide. The Sessions Judge was of opinion that
the enquiry which Mr, S. had held, and which had terminat-
ed in the discharge of the prisoner, was by law a judicial
proceeding, and as he thought that there were primd facie
grounds for supposing that there had been a failure of justice,
he called for the record of the enquiry under the provisions
of the Code of Criminal Procedure. The District Magistrate
{Mr. S—s), however, being of opinion that the enquiry by his
subordinate Mr. S. was non-judicial, declined to comply with
the Judge’s order calling for the report, on the ground that
public interest would suffer by its production. The
Judge was thereupon compelled to make a reference to the
High Court on the subject, and that Court called for the
proceedings of Mr. S. In the meantime, having regard to
the public agitation on the subject, the Government of
Bengal was induced to publish this extraordinary record
omitting certain portions of Mr, S.’s report. Its publication,
however, did not in the slightest degree allay the public
excitement regarding the case, and the entire press condemn-
ed the proceedings of Mr. S. as having led to a scandalous
failure of justice. An application was then made to the
High Court to quash the finding of Mr. S., but that Court
held that, although Mr. S’s enquiry was, under the law,
judicial, he was not bound to come to any finding when
making an inquest, and that consequently his report was not
a judicial document. (See I. L. R, 3 Cal. 742), .
The details of this case and its several episodes were
severely commented upon by the press for many months in
1878, and were such as to throw great discredit upon the
administration of criminal justice in this country® In. the
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report submitted by Mr. S. embodying the result of his im

quiry, he actually stated that he had detained some of the'

o Paragraph 65 of the Ruom. . 1ACtOTY servants “only to keep up

appcarances,* and he also admitted

having committed, in the course of the enquiry, certain acts
which were wholly illegal and unjustifiable.

CASE WO 12
The Monghyr Case-~1879

The facts of this case created much sersation in Bengal
in the year 1879, A dispute had existed for some years
regarding the possession of a piece of land whiech a wealthy
mohunt ¥ nameid Lachmi Dus claimed as part of his property,
while the Mujholi Indigo Concern (of which Messrs. Crowdy
and Holloway were Maniesers) elvumed as appertaining to
their estude. On he 22nd of November, 1378, the mohunt’s
people sowe:d the dhisputed Lond with wheat and cheena. There-
upon a servant ol the MMajholi Indigo Faclory preferred a
charge against some of the mohund's scrvants and ryots of
having, as members ol an unlawiul assembly, foreibly
ploughed and sowoed the land. The case was tricd by Mr., H,,
an Assistant Magistrate, cxercising sceend class powers,
who discharged all the accused oxcept one Jitoo Lal, whom
he convicted of having been a momber of an unlawful assem-
bly and scntenced to pay a finc of Rs. 200, or in default of
payment to threce months' imprisonment, Against this con-
viction and sentence Jitoo Lal appealed to Mr. M., the District
Magistrate, the result of which appeal will be mentioned
hereafter. In his judgment convicting Jitoo Lal, the Assis-
tant Magistrate, Mr. H. remarked:-—

“Inassmuch as no criminal forece twas used on this occasion (although
there was a show of criminal foree, if necessary), I eannot act under section
534, Criminal Procedure Code (Act X)of 1872), and restors Mr. Crowdy to
poasezlim.l e |

+ Aohust—The head or abbot of a monastery.
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Thé section referred to was the only provision of law
tinder whichy if criminal force had been actually used, a
Magistrate had any right 40 restore possession, and Mr. H.
clearly saw that he had no power whatever under the cir-
cumstances of the case to put the factory in possession of the
disputed land. Nevertheless, he proceeded to do, in his so-
called executive capacity, what was manifestly illegal and
what he himself was unable to do in his judicial capacity. He
issued a private order to the effect that Mr. Crowdy should be
‘Put in possession of the land. This order of Mr. H. bein.g wholly
without jurisdiction, was resisted successfully by the mohunt'’s
people, who declined to give up possession of the land. Mr.
M., the District Magistrate, on hearing of the resistance on the
part of the mohunt's people, himself procceded to carry
out this illegal order of his subordinate. He arrived at the
factory on the 23rd January, 1879, and while dining with
Mr. Holloway, Manager of the factory, thatevening, arranged
with him to go on the following morning and take forcible
possession of the disputed land, of which the mohunt had
admittedly been in possession for two months. Next morning
Mr. M. went to the spot accompanied by a number of consta-
bles, armed with muskets and bayonets, and Mr. Holloway
with some 40 ploughs, to plough down the wheat and cheena
which had been growing upon the land since the 22nd
November. On arrival the Magistrate found the mohunt’s
people in large numbers on the ground, some of whom were
armed with sticks, and though they showed (according to the
Sessions Judge, who afterwards tried the case) “ extreme desire
not to commit themselves and 1o abstain scrupulously from
any illegal act,” several of them were arrested by Mr. M. and
taken prisoners. Immediately afterwards on the same day,
Mr. M., without any complaint and without any evidence,
issued a warrant for the arrest of Mohunt Lachmi Das him-
self, who lived many miles away from the spot, on charges
under sections 154 and 155 of the Penal Code, and,although
offences under those sections are punishable with fine ‘only,.
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and are bailable, Mr. M. expressly directed in. Writing -that
the mohunt should not be released on bail. "The mohunt wik
accordingly arrested on the 25th Janusary, brought in to
Monghyr as a prisoner, anrd kept.in the Monghyr Jail for 20
days without having been once*brought hefore a Magistrate,
Mr. M. persistently refusing his applications to be released
on bail. On the 14th February, Mr. M. himself proceeded to
prosecute the mohunt and all his men in the Court of Mr. S.,
the Joint-Magistrate, who was subordinate to Mr. M,, and
though the admitted facts of the case diclosed no sort of
offence against the mohunt or his men, Mr. S. had not tha
independence to discharge them, but committed them on
various charges to take their trial in the Court of Session,
which Court ultimately held that neither the mohunt nor his
men had been guilty of any offence whatsoever, and acquitted
them all on the 7th April, after they (the mohunt’s men) had
been in custody for more than two months. It ought to be
stated that Mr. M. had in the meantime caused the crops of
these men on the disputed land to be destroyed. As regards
the action of Mr. H. who tried to cancel, in his executive
capacity, his own judicial order, the Sessions Judge (Mr.

Lowis) in his judgment, remarked :—
“Mr. H. admitsin his evidence that since January 3rd (the date of hiw
,judicial order) he has taken no evidence as to possession ; that he has passed
no subsequent judicial order on the subject; and that bis directions to the
Police to uphold the factory in disturbing the possession of the mohunt's
people were executive orders practically cancelling the judicial finding refus-

ing to restore possession to the factory.”

Regarding the case. itself against the mohunt and his

people, the Sessions Judge made the following observa-
tions :—

“ The night before he ( Mr. M.) arranged with Mr. Holloway, the
assistant of the fastory, to meet him next morning and point out the land,
He went to the spot accordingly, when the factory were ready with soma 40;
ploughs, to plough up the crops which had been growing there, as he himpelf’
computed, for two monthe previously. Having. got there, he says, he ex-
plained to the people that they must allowthe order of the Assistant:
‘Magistra¥ to be carried out, Tbe crowd, originally about 200, increassd,
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s hésays, fo gwer 1,000, and insisted that'the land should not be given up
He thaifsdys ho arrested some'l4, persons, when, seeing that the people
#ould not go, and that Mr. Holloway's ploughs had been driven away
towards the faetory, he proceeded to leave the ground. He then goes on to
delg‘lbe the rebcue of the prisoners, From the above it is quite clear that
drom first to last what the magistrate was trying to do wasto restore
possession to the factory. This, it is almost necdless to point out, he had ne
right to do. Possession was with the mohunt’s people; no judicial enquiry
had been made under Chapter XL, and no criminal authority has except
under this chapter, any jurisdiction to interfere withactual possession of
immgoveable property. '

“ The prosecution may urge, why did not the parties appeal to the
authorities? But, in the first place, the party in possession was being
assailed, and had been assailed ever since January 7th, by the local eriminal
suthorities acting executively, and it was difficult for them toknow where
to apply for help+4 not only so, but their fuilure to apply for the protection
-of thé guthorities, had such protcction been available, would only deprive
them of the plea of self-defence, and it would be unnecessary to consider
that or any other plea in their defence uniil a case under section 141 has
beeu made out against them by the prosecution. No such case has been
made out. The asgemnbly had not for its common object the overawing a
public servant in the exercize of the lnwful power of such a public servant,
nor was the common object the enforcing of a right, the only item of elauvsg
4 which ecould in any way apply; the crowd, therefore, up to the #ime the
prisoners were rescued, were notl an wniawful assembly. ”

The above narrative of facts is based, as indeed the
Judgment of the Sessions Judge itself was based, upon the
aeposition of Mr. M, him&elf given in the Sessions Court, As
regards his refusal to release the mohunt, Mr. M. said in his
deposition :—

“ I directed that no bail shouldbe taken. I knew that the offences under
gections 154 and 155 were bailable. From the date of his apprehension,
January 25th, up to 13th February, he was not, so far as I know; breught
up before any Magistrate, but his Mukhtear came to me and applied for
bail, which was refused on the ground that there would be another riot.”

According to the finding of the Sessions Judge himself it
was clear that if any person was guilty of rioting it" was Mr.
M. himself, but he probably thought he was justified in acting
in his executive capacity in the way he did |



( 259
JitaoLal's Appeal

On the 30th of January 1879, a few days aftor Mr. M. had
accompanied Mr. Holloway, and attempted to put him by
force in possession of the land, Mr. M., while out” on tdur 30

_mifes away from Monghyr, and without éﬁiﬁg any notice to
the appellant of either the time or place of hearing, took up
the appeal of Jitoo Lal, and not only dismissed it ‘but
enhanced the sentence originally passed by Mr. H, from a
fine of Rs. 200 to six month’s rigorous imprisonment! Jitoo
Lal thertupon moved the High Court, and that Court on the
9th May 1879, quashed Mr. M.’s order, on the ground that the
appeal had never been heard. The High Court proposed that
the appeal should be seat down to the then Magistrate of
Monghyr, as Mr. M. had in the meantime taken furlough, but
Jitoo Lal’'s Counsel stated that, although the original
conviction by Mr. H. was in his opinion unsustainable on the
merits, yet his instructions were not to press for the hearing
“of the appeal, unless the High Court itsclf were inclihed to
’bear it, and he accordingly pressed that the appeal might be
transferred to the High Court. The learned Judges not
having agreed to hear the app®al themselves, it was with-
drawn simply because the appellant had no confidence in
the Court of the District Magistrate! The High Court con-
cluded its judgment in thesc terms :(—

* We were prepared to send the appeal back to be heard by the present
Magistrate of Monghyr, but Mr. Ghose (Counsel for the appellant) says he
does not wish that course to be tuken. The original conviction will therefore
stand. We are bound to add that we have seen 1n this case indicatlons of
much irregularity and serious indiscretion on the part of the Magistrate.
Having made this remark, we do not think it necessary now to say anything
further, "

. In commenting upon this case, the Englishman (16th May,
1879), remarked :—

“We feel bound to add, in the interests of public justice on which more

then anything else the permanence of our Government in India depends,
that the Judges of the High Court have shirked their duty,and under the
veil gfa ,la.lf-hemd and indeed most gentle censure, have attemptsd t&
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Boveen ‘one of the grossest perversions -of the criminal law that has aver
ponde to our notice, "

" This “ gross perversion of the law” would scarcely have’
been possible if Magistrates in India did not combine execu-
tive with judicial functions. It should be stated that an

attempt was actually made by the local authorities to preigt
an appeal through the Local Government against the judg-

ment of the Sessions Judge acquitling the mohunt and his

men, but the Legal Remembrancer declined to advise any
such course in a letter which he addressed to the Lommis-

sioner of Bhagulpur, which was published in the Statesman of

the 27th June, 1879, and which letter ended thus:

“I do not attribute much blame to Mr. H.: his only fault appears to
me to have bssu in striving to get rid of his own decision, and this sinks into
insignificance when contrasted with some other orders that have been passed
and carried out in the course of the proceedings.

“ It is'not my province to distribuie praise or blame among any of the
officers concerned, but I feel it my duty to point out to you that any attempt
to make public these proceedings by appeal or otherwise must result in
bringing discredit, not only on the officers concerned, but probably on the
service to which they belong. The record is herewith returned.”

Commenting upon the withdrawal of the appeal of Jitoo
Lal, the Statesman in a leading article (20th May 1879) made
the following remarks :—

oo Jitoo Lal is unfortunately a representative man. There is throughout
the Mofussil a deep feeling of dissatisfaction with our administration of
justice, and this ought to be known and acknowledged, for it is fatal to true
loyalty. There can be no advantage in blinking unpleasant faocts, in trying
to delude ourselves with the belief that the people have confidence in our
administration of justice, and in making our countrymen at home believe
that this is one of the great boons we have bestowed upon the people, for
which they are truly thankful, The truth is not so. The people have the
groatest confidence in our High Courts, and generally also, we think, in ‘dur
Bessions Judges, but not in the justice administered by our Mofussil Magis-
trates.”
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CASE NO. 13
The Krishnagar Students’ Case—i1884

This case illustrates in a very striking manner the evils
resulting from the existing combination of judicial and exe-
putive functions, and shows likewise how the system may be
made to work in the interior of Bengal. The facts of the
case stated briefly are as follows:—At a B.urwari jatra (a
theatrical performance given by public subscription) - held at
Krishnagar on july r5th, 1834. a large crowd had assembled
and a number of students werc scated on benches constructed
of bamboos. The managers of the jatra in order to make
room for more visitors, suddenly cut down some of the
benches on which the bovs were scated; some of the boys,
in consequence, fell down and the remainder began clapping
their hands. The clapping continued for several minutes and
the result was that the performance could not take place, and
the audience were dismissed, the band playing the National
Anthem, The District Superintendent of Police, Major R.,
who had some hand in organising the jatra, was very much
annoyed at the performance not having taken place, and he
directed his subordinate police to arrest the boys who by
their clapping, were instrumental in breaking up the jatra.
He also caused one ol the shopkeepers to become the formal
complainant in the case, and a prosecution was accordingly
instituted against several of the boys, who had been arrested
in their lodgings, on a variety of charges. Major R. got the
Magistrate of the District, Mr. T., t¢c make over the case to
an Assistant Magistrate Mr. P. H. O. of the Bengal Civil
Service, and prevented the case from being taken up in the
ordinary course by any of the Bengali Magistrates in the
town of Krishnagar. Twenty-five students were accordingly
charged before the Assistant Magistrate on the 25th July;
fifteen witnesses for the prosccution were examined in ‘chief,
the crogs-examination being reserved. All that these witw
nesses pgoved was that these boys were among those who
.had, by clapping their hands, prevented the jatra from taking
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place, On the 26th July, the trial having bees resumed, tne
students were defended by Counsel from Calcutta, and the
following extract from the report of the proceedings, publish-
ed in the Stafesman newspaper, will show what passed
between the Magistrate and the Counsel on that occasion:

The oase was resumed on Saturday, 26th July, when Mr. M. Ghose,
Counsel for the accased, who wae not present the day before, asked the
Court’s permiesion to make a statement. He said that never befors, had
eny court been engaged in the trial of a more trumpery case. It was incon-
ceivable how anybody could have thought that what the accused had dons,
amounted to an offence either under the Penal Code, or any other law
prevailing in the Mofussil. He was ready to give the prosecution a chance
of retiring from the case, and recommended them to drop it ; but if in spite
of this opportunity, those who were responmble for this prosecution, desired
to proceed he would be glad to have the whole affairs thoroughly sifted. At
the same time, Mr. Gliose warned the other side that this course would lead
to a great many unpleusant revelations. The learned Counsel thought it
most undesirable that the tume of the Court should be further taken up with
the investigation of this frivolous matter, for clearly the Irishnagar
magistracy and police had little serious work to engage them, if they could
spare time to ivestigate such a paltry matter.

The Magistrate——1 admit that, so far, the evidence has disclosed no
offence, But the prosecution have not finished their case. They have two
morewiinesses—one to prove mischief, and the other insult, and their evi-
dence, they say, is of a rather serious nature. They do not say that all the
boys were concerned in it.  Most probably 10 or 12 of them who have not
been identified will be discharged ; but against one of them there is a very
disgusting insult alleged. We must finish the casc of the presecution first,
At present 1 consider there might be & case. The boys, as far as I can
make out, did make some noise; but you san of course put another light
upon that ¢circumstance by your cross-examination.

Mr. Ghose—But what constitutes the mischief with which they are
charged ? It must bo shown that the boys intended to damage some tangi-
ble property, whereby loss accrued to certain people.

The Magistrate--For instance, there was pecuniary loss to the membera

of the Barwari.
Mr. Ghose—Pecuniary loss in this case would not constitute mischief,
a8 it would Lot in any way come within thd definition of * mischief.”* It
* The defuition of mischief accord:ng to the Penal Code s to be found in S 425 which
enacts :— e
Mischicf.—Whoever, with intent to cause, or knowing that he is likely to gause, wrong-
ful loss or damage to the public or to any person, causes the destruction of any propeity, or
any such change in any property or in the situation thereof as destroys or diminishes its value or
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mudt be proved that it was the intention "of the boys to damage or chaage
property, in consequence of which there was pecuniary loss to its owners,

The Magistrate—I think thé Barwori Jatraiss kind of property, if
those getting it up expect profit from it.

Mr. Ghose—It can be no property whatever ; the parformanae is got up
by publioc-subscription.

The Magistrate—The prosecution say that it belonged to Deepun Roy,
who got up the performance. as far as I can make out, in the hope of making
a proﬁg

Mr. Ghose— Assuming that to be so, the offence which the boys intended
to commit by elapping their hands. counld not be considered as mischief,
Take, for example the Tichhorne demonstrations in Hyde-park. Could those
people who disturbed or interfered with them be charged with having
committed mischief? The ulmost that could be alleged against the accused
is that they L:ad put a stop to a public performance. The doing so might
under certaiu circumstances huve been an offence, if the Calcutta Police
Act applied.

The Magistrate —Would not the causing of wrongful loss be an offence ?
If the boys caused wrongful loss, they ought to be punished.

Mr. Ghose-~-Coert:nly aot. Causing wrongful loss is notan offence
under the Penal Onde, except under ceriain circumstances. Wrongful loss
may be in snome cases ground for a eivil action,

The Mamstrate —The police allege loss, and therefore T must hear ali
the evidence they offer. They say they lLinve two nore wiltnesses-—one to
prove pecuniary loss, and the other the unlaw{ul object of the assembly.

Mr. Ghose then said that if the prosecution were detormined to go on,
he was quite prepared thal there should be u thorvugh sifting of the matter,

Two more witnesses whom the Police wished to call
being absent, the Counscl for the defence urged that the case
should not be further postponed unless the remaining wit-
nesses could speak to any particular offence against any one
of the accused. The Magistrate decided that he would give
the Police an opportunity to produce all their witnesses,
and that in the meantime Mr. Ghose might go on with the
cross-examination of the witnesses already called. Accord-

utility or affects it injuriously, commits "“‘mischief.”
Explanation 1.~1t is not ewential to the offence of mischic that the offender should intend
to cause loss or damage to the owner of the property injured or destroyed. Itis sufficient i
he intends to cause, or knows that he is likely to cause, wrongful loss or damage to any m
by injuring any property, whether it belongs to that pereon or not.
Explanalis 2.~Mischief may be committed by an act affecting property belonging to thu
. persen who commits the act, or Lo that persen and vibers jointly.
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ingfy‘the witnesses were cross-examined and the Jase was

postponed to the 2nd August, on which date ofte of the absent

~witnesses was examined and cross-examined.

At this stage Mr. Ghose asked the Magistrate whether he thought that
there was any use in going on with the case, having regard to the opinion
which the Magistrate had expressed on the previous occasion. :

The Magistrate—It seems to me that the acccsed ought to be charged
with being members of an unlawful assembly under clause 5 of SBection 141
of the Code. The simple question is, whether these boys used force or not ?

Mr. Ghose—Upon that point there is no evidence whatever. On the
contrary we have evidence that the jafra people broke up the Eé'rformance
of their own accord. The complainant began by saying * We will break up -
the performance if you go on like that.,” There was no compulsion of any
sori used.

The Magistrate—I think there was considerable compulsion.

Mr. Ghose—How can that be when they themselves put a stop to the
performance, by thinking no doubt that it would be more discreet to do so ?

The Magistrate—The section explaining erimmal force says (read S.
350 P. C)* If the clapping drove the people away, then 1 consider the aceu-
sed were guilty of eriminal intimidation.

Mr, Ghose—But where is tho criminal force ¥ There is no evidence that
any person was touched. There was no attempt on the part of any of the
witnesses to suggest anything of the kind., On the contrary, the Inspector
that morning had no reason to think that any offence had been committed.

At this stage, Mujor R. came in, tuok his sear on the bench by the side
of the Magistrate, and began speaking to him i an inaudible tone.

The Magistrate—The Police went to ask the witness this question
“* Why did you go and bathe ?”

Mr. Ghose—I object to the question.  What he heard and why he bathed
would be no evidence.

Mr. Ghose-—1 objoct to a double prosecutor. Is Major R. going to
prosecute ?

Major R.—If you like I will stund as prosccutor. Nobin Dey has been
put forward as the formal complainant according to usual practice, but T
certainly initiated the proceedings in consequence of what I am about to
say. A jafra was held with my permisgion and under my authority, and it
was therefore legally held. That jutra was interrupted, and I wish to
know who did so ? (in a loud tone).

* 5, 350 Pennl Code enacts:—{rominal foree,—Whoever intentiunally uses force to any
person, without that person's consent, in erder to the committing of any offence, or intend-
ing by the use of wuch force tu cause, or knowing it to be likely that by the use of such force
he will cause injury, fearor anncyance to the persom to whom the furce is used, is“baid to
use criminal force to that other,
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. M. Ghose—That may be @very natural curiosity on your part. which
you might gratify by making'h private inquiry. But at presentwe are in
the midst of a eriminal trial, Major R.

The Mag:atrut-a (to Major R.)—Even if this evidence were put for\varﬂ.
it would come to nothing. Even if what these two men sdid to him were
admitted in evidence, it would have no effect. 1t would prove nothing,

Major R.—The witness means to suy that he was not aware of the fact
himself, but that others told him that a certuin thing had occurred, in con- .
soquence of which he went home to bathe.

The Magistrate — Mere hearsay would prove nothing except that he had
a reason for going tu bathe. PR

Majoy«B . -What communmeatic n did they make to him? My witnesses
~have heen asked what I said to them, and why cannot I ask them what they
heard from others?

The Magistrale—That was asked for a different purpose undor cross-
examination. That is not admissible under  the Evidence Act. He received
a communication—that is all we can hear, in  consequence of which he did
what be otherwise wuuld not have done. We caunot go farther than that.
If you find out these two men, you may ask them what it was they told the
witness.

Major R.—In that cuse I shall ask the Court to give me a postponement,

Mr. Ghose—If these two men are not myths, the police ought to have
found out long ago who they are. 1 shall objeet very strongly to a postpone-
ment on that ground. If such a stateroent was really made to him, he
evidently attached very little importance to it at the time.

The Magistrave—Their case is that it was communicated to the Sub-
Inspector that evening.

Mr. Ghose—Then why did not he make inquiries as to who the men
were? The witness was sorving on the jury that week, and the police had a
whole week to prepare and send up their case. But they did not do so, and
now ask for a postponement.

Major R —There was a very good reason why the Sub-Inspector could
not take down the wilness' statement at the time. Ashutosh was serving
on a jury, and we could not withdraw him from a Court of Justice.

The Magistrate—The explanation of the police seems to meto be
satisfactory so far as it goes. The police say " Our witness is going to say
so and so, ' but when he comes here he makes another statement.

Mr. Ghose—There is nothing to show that he has made a different
statement. The police never took down his statement to them.

Major R.—Because we could not get him,

Mr, Ghose—Did the police at any time reduce his statement to wtitinﬂ
Majo? R.—We are not bound to de so.
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The Magistrate—The police send this man up to make a certain #tate.
ment, and they had every reason for thinking he would make it.

‘Mr, Ghose—What reason? Is there anything to show that he had
made a different statement to the Bub-Inspector? I have no objection to
his going into the box, and examining him again on that point, although
that would be a most objectionable proceeding. Assuming that sucha
communication was made to the witness by these two men, what is there
in the evidence to exclude the hypothesis that somebody had seen something
or discovered something which he imagined was defilement and reported it
to this man? What is there to show that the defilement was caused
intentionally, or that the substance was not water. It is well known that
at the mere mention of the cause of defilement, & Brahmin will Thimediately
go and bathe himself! And ina large concourse like that at the jafre,
where there were 5,000 people present, if one of their number had seen any-
thing like that, every Brahmin among them would have fo go and bathe.
Some one in the crowd might have boen suddenly taken ill.

The Magistrate—But you will have to prove that.

Mr, Ghose—No: the prosecution must prove the contrary. The mere
fact that somebody saw something which be imagined was pollution would
not prove that it was intentional. There must be some evidence to show
that it was intentional. Thatis a proposition admitting of no doubt. Is it
pretended by the prosecution that the boys had conspired with a common
object, and that object was to commit this act of defilement ?

The Magistrate—The police say that it was done with the common
object of breaking up the assembly.

Mr. Ghose—Not one of the witnesses who have been examined on this
point has yet said so.

Major R.—That iz because you have not permitted that question to be
put.

Mr. Ghose—Major R., I am at present addressing the Court.

The Magistrate—Their intention to put a stop to the jatra is perfectly
clear, and in pursuit of that object, this act of pollution was committed by
one of their number, and by the law every one of them must be held o be
responsible, Iam rather inclined to think that it might come under the
bead of oriminnl force. There is no doubt that the boys did something that

. was wrong. At the same time, the question is whether what they did was
unlawful or not.

Mr, Ghose—Leaving agide the legal aspect of the case, suppose & num-
ber of English boys bad been seated in a theatrs, and the managers ousted
them from theiw seats, I think you will agree with me that they would be
unworthy of being English boys if they tamely submitted to being so treated.
1 anything like this had occurred in England, no Police Maglst];at-e would
have thought of entertaining the charge.
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The Magistrate—Asa matter of fact, T remomber a similar case £n
England, in which several undergraduates were taken before the \Vlm.
Chancellor and fined.

Mr, Ghose—That wus merely university discipline. Here the casge is
different. On the two previous days, there wasno disturbance whatever;
‘and even on the day in quostion the performance was going peaceably until
the benches were cut down. It was then that they commenced to clap,

Major R.—Mr. Ghose means to say that no boy is amenable to the
criminal law—that is, young men and boys may do anything with impunity !

Mr. Ghose— Pardon me, that is not so, and I would not lay down any
such unt-snable proposition of law. The point is whether there is any orimi-
nal offence’ d1 sclosed,

The Magistrate—Well, what is * force "' ?

Mr. Ghose—Can it be said that because there was ahissing and clapping,
there was criminal force ?

The Magistrate—There can be no doubt that the intention of the boys
by hissing and making a noise was to break up the jatra.

Mr. Ghose—No, their intention was to express their disapprobation at
the conduct of the barwari people.

The Magistrate— On the contrary, the complainant says * I said I wil
break up the jatra if you do not stop elapping.”

Mr. Ghose—But where is the cvidence that they intended to use foroe,

or made a show of force ?
The Magistrate-—The question is, what was the effeot of the clapping on

the minds of the people ?

Mr. Ghose—That it wasa good joke—just as, when in a London
theatre a play is not approved on the first night of its production, people in
the gallery hiss, but the audience never take that demonstration as being
hostile to themselves.

The Magistrate—It is one thing to express disapprobation and another :
for the pit to have a free fight. In this case there might have been a
fight, only one party thought it wise to leave. Was not this clapping
likely to have produced a fight if the people had chosen to stay? We
are not bound to consider the lucky circumstance that these boys had a
quiet set of people to deal with, who gave way to them: Buppose il
had tried to interfere with a Mussulman procession ? Tha% Lfancy would
have been a serious business,

Mr. Ghose—If their intention was to cause & row, then it would h.sva
been a different thing, and in the case of a Mussulman: procession thej#
would have been charged with outraZing. the religious feelings & the-
processionists. In the whole course of my experience, I “have iul}i
nothigg lile this hunting about ort thepart of the police for leo '
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amder which to charge the accused, and this they have been . doing !ar:
8 whole fortnight. B

The Magistrate—Of course the charge of mischief cannot stand after
Deepun Roy's evidence, but we are now considering whether the conduct_
oﬁl,'ho accused did not amount to criminal intimidation. It is the usual
thing that has happened in the preparation of this case—what is every-
body's business, is nobody’s business, and no one seems to have taken
much trouble about it.

Mr. Ghose—Don’t you think that beforc a case is instituted, those who
are responsible should first be certain of their ground? Can they be
allowed in the course of the trial to be perpetually shifting it, and all
because Major R.'s feelings are outraged by the fact that & 7atra which
had his authority had been put a stop to!

Major R.—I beg to reply to that remark.

Mr. Ghose—Excuse me, Sir, I am addressing the Court now.

Major R.—Mr. Ghose haa asserted that I have been hunting about for
sections and that sort of thing, in order to bring something against these,
boys. because they interfered with a jatra which lad my permission. Now,
there was a good deal of influence brought to bear on me not to prosecute
and I went so far as to agree not to do so; but there were some legal
difficulties in the way, and the cuse had eventually to go before the Court,
I never anticipated that a matter which Mr. Ghose himself calls trivial
should call for the services of so eminent a member of the Calcutta bar
as himself and another Caleutia barrister. The probability is, that had
there not been so much opposition to the case, there would not have heen
so much perseverance on our partf to ascertain and maintain the authcority
of the law.

The Magisirate—In the illustrations appended to section 349 there are
some remarkable instances of criminal force—as for instance 4. E. and (7.*

* fa). Zissitling in a moored boat on a river, A unfastens the moorings, and thus inten-
tionaily causes the boat todrift down the stream liere A intentionally causes meten to
Z. and he does this by disposing substancesin such a manner that the motion is procduced
Without any olher uct on any peison's part. A has therefore intentionally used force to
i and if he has dooneso without 2's consent, in urder to the committing of any offence,
or intgndin: nr knowing it to be likely thar tlns use of force will cause injury, fea-, or
manoyance $o Z, A has used criminal force to Z.

. fel A thgows a stone, intending or knowing it to be likely that the stone will be thus
brought into contact, with Z, or with Z's clothes, or with something carried by 2, or that it
will strike water, and dash up the water against, Z's clothes, or something carried by Z. Here,
if the thmwipg of the stone produce the effect of causing any substance to come into contact
with Z of Z’s clothes, A has used force to Z; and if he did so without Z's consent, intending
hereby-to injure, frighten, or annoy Z, he has used criminal force to Z.

Ye). 2 is bathing. A pours into the bath water which he knows to be boiling. Here A

~dmtentionally, by his own bodily power, causes such motion in the boiling water as Lrings
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‘H@*Qme——'l‘hm illustrations heve a certain element which is absent
in ﬁ:e prosent case. Here there was nothing tangible. It was alla
matter of the mind; no patter was set in motion—the whole thing was.
sentimental.

The*l[ugmtrata—'!’hm as regards section 351, which says (reads). * It
strikes me that clapping is such a sign of war.

Mr. Ghose—If you clap your hands at a dog, I ean undemtand that
the intention is a bellicoze one, but I hear now. for the first time, that
the clapping of handsis a "sign of war.,” From an English point of view,
it would be regarded as a mere expression of approbation,—or disappro-
bation when tha clapping was ironical.

The Muglhtmtvu'lheloml. is whether it was likely to have caused
& breach of the peace.

Mr. Ghose— Certainly not,— and what is more 1t did not,

The Magistrute—Yos, because the hoys had to deal with a law-abiding
people.

Mr., Ghose—Does vour Wourship imagine that this clapping was not
‘taken up by the crowd ¥ The lact 1= that when the boys elapped, everybhody
followed suit.

The Magistrate- But the clapping had the effect of brewking up the
jatra, and I hardly think that the barware peopla would voluntarily do
anything to hurt themselves, 1tis not usua! for a man to hurt himself
intentionally. '

Mr. Ghose—Bnt there was no hurt heve, No one says that anybody
was either hurt or annoyed. The peaple merely went away disappointed, T
had your opinion the other day, that no offence had been disclosed ; no
evidence has since been given to lead you to change that opinion, What
is the case against the boys? In the whole course of my expericnce I have
never come across a more absurd case, I Major R, i3 responsible for the
prosecution, 1 should like tv examine lnm. Ife has himself told us that he
is the prosecutor,

The Magistrate—It strikes me that there was a show of crimingl foroe
within the meaning of the Act. ) :

Mr. Ghose—1It will shorten mutters if the Court will alléw mg tai
examine Mujor R,
that water into contact with Z, or with otler water :c s'luated that such cortict y mu.':i affect
Z's cense of feeling. A has theretore intentionally wed (oree to Z; and”of he hae done this

without Z's ccnsent, inter.ding or knov g it to be libcly that he may therely um—ainlnrr.
fear, ur annmyance to Z, A haswsed criniinal force. Y]

* Assault.—Whoever makes any gestore or sny preparation, intending orkunmng it to
be likely that such gesture or preparation will caule any person present to apprrehend that he
who makes that gesturc or preraration is about to use criminal force to thaf porzon, is
said t.cmm‘lﬁl an Ak,
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The Magistrate—Whatever Major R. may say will have no oﬂad&"dﬁ:’
what other people may have to say. You will have to show first ﬂmt
there was no force or annoyance.

. Mr. Ghose-—Them is no evidence on record that there was any fome
Df annoyance. ' There was only disappointment.

"The Magistrate—My record and the report in the Statesman, both
have the word “annoyance” frequently in your cross-examination.

Mr. Ghose—I have been singularly unfortunate if I have made out
@ case against myself, when the prosecution had failed to do so. I feel
confident that my cross-examination did not disclose a case againat
the accused after the examination-in-chief had not done so. The word
“annoyance” does not seem to occur in the véport in the SHmesman. (A
copy of the Statesman was here handed up to the Court).

The Magistrate—Of course at that time I knew nothing about the
case and could not therefore put the witnesses all the questions I should
have done, so that thie axamination-in-chiet was rather weak.

My, Ghose—About this feeling of disappointment, a man might be dis-
appointed at a performance beingz put off, but he could not make a legal
grievance of that.

The Magistrate—It strikes me that when people are disappointed they
are generally annoyed. We may presume that when people have gone to
hear a perfurmance which is interrapted, they have gone away unhappy.

Mr. Gbose—1If there hiad been any force used to produce that result,
that force wounld have heen eriminal. I do not propose to cross-examine all
the witnesses. I am prepared to take the risk, because I consider that no
offence has been disclosed. Major R. is practically the prosecutor, and
that being so, I am cntitled to examine him as to the orizin of the prosecu-
tion. I wish to show that this prosecution isnot 2 bead fide one. That is
my defence. The prosecation is mercly trying to justify Major R.'s illegal
proceedings. Assuming that all the witnesses have spoken the truth, still
the prosecution would not be boni fid . Supposing I gd¥o the dik bunga-
low and have breakfast there, am 1 amenable to charge of criminal trespass ?

The Magistrate— It wonld be for the Court to consider whether that
wis criminal trespass. ~But that is different. In this case, I hold that
. the boys did something wrong.

Mr. Ghose—Considering how the boys were treated by the barwari
people, I simply admire their moderation. If an attempt was made to
oust them from the benches, I suay that no collection of European boys
wohld have behaved as mildly as they -did.

The Magistrate—Then a collection of European bhoys should have
been punished.

Mr. Ghose—But not under these circumstances, no other court would
entertain such g churge,
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The Magistrate—Any court would be justified in doing so.

‘Mr, Ghose—Buppose a number of students were at a public mestidg,
-and its organisers told them, “You must go away,” but instead of going
away they clapped their hands; in doing this would they be guilty of
acy offence ¥
~ The Magistrate—That is a different thing. In this cage they werp'not

"told to go away, but merely to make room.

Mr. Ghose—The boys were seated ; their benches were cut down, and
they were told to go away.

The Magistrate—Have you proved that as the boys were seated some-
body cut the benches und the boys fell to the ground ?

Mr. Ghote—Yes, that is in evidence already.

The Magistrate—The barwari people merely say, “We asked them to
get up and they objected.” You have go# to show that the boys had some
provocation to justify their conduct. Take your own case of a theatre; .
the audience do not leave in a fright when there is a clupping of hands,

Mr. Ghose—But it is not shown that these people left in a fright.

The Magistrate—Some sort of apprehension appears to have been
shared by the people who were there, as they thought it was much wiser
for them to leave.

Mr. Ghose— But their thinking so will not suffice,

The Magistrate—Certain boys clapped their hands, whereupon the
audience left. If the audience thought it a good joke, they would have -
stopped ; but they left because they were disappointed or angry. 1 consider
that those who were on the spot were the best judges of their own feelings,
and if in consequence of those feelings they left, I am justified in holding
that that clapping was criminal intimidation.

Mr. Ghose—It cannot be oriminal intimidation.

The Magistrate—I mean a show of criminal force.

Mr. Ghose—Do I understand the Court to mean that clappingisa
show of criminal force ?

The Magistrate—Yes, under eertain circumstances. Supposing the
boys went out on the maidan and clapped their hands, that would be mo
offence, but that they did so at the jaira and drove the people away isay
different thing. The effect of this clapping amounted to a show of oriminal
force. It is fair to argue from the effect it had on the people presemt, that
the olapping was a show of criminal force,

Mr. Ghose—Certainly not; because Major R. has a pensil in his hand
which he is now brandishing would I be justified in concluding that he was
going to strike me with it ? The effect it may have on my mmdilam
sideration absolutely irrelevant to the point.

The Hasu&rm—lt will save time, I think, if you go on with your
crossvexamination.
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Major R—The boys should be charged under section 268 as having
gommitted a public nuisance.

Mr. Ghose—Ought not that to satisfy you, sir, that the prosecution are
beating about the bush tc get hold of something ? They are not sure even
*n.o's what the offence is.

The Magistrate—It stnkes me that the prosecution are treatmg this as
a trivial case.

_Mr. Ghose—I don’t doubt the whole Penal Code is open to them, but
what wegwant to know is the charge upon which we are going to ba tried.
I want to cross-examine Major R. firgt in order to show that this prosecu-
tion is not a bona fide one.

The Magistrate—He knows nothing about the case.

Mr. Ghose—He has himself told us that he knows a good deal about it,
and that Nobin is merely a formal complainant. If the court does not
examine Major R. now, it will have to do so later on.

Tho Magistrate—The regular order is that he should be examined last,
You have first to break down the case to a certain extent. You have not
yet shown me that the prosecution is not hona fide. .

Mr. Ghose—Well, then I object to Major R. being here, because he has
been summoned, and T have to examine him.

Major R. thereupon left the Court,

The remaining witnesses were then cross-examined by
the Counsel for the defence and at the conclusion of the cross-
examination the following conversation took place between
the Counsel and the Magistrate. It will be scen from the
remarks made by the Magistrate trying the case that he was
entirely in the hands of his official superior, the District
Magistrate, whose opinion he was anxious to obtain in the
matter :—

Mr. Ghose—I have ecross-examined the witnesses at some length, and
even assuming that they have told the truth, I submit there is no case.

The Magistrate—The broad facts remain the same. It seems clear to -

me that the conduct of the boys amounts to a show of criminal force. On
some of the minor points the witnesses have contradicted themselves, bug
the faot remains that the jufro was broken up. The only question is
whether it does not amount to an offence, but I will make a reference to @o
Magistrate about it.

Mr. Ghose—Have you any power to do so? Under what sedtion do you .

propose to make the reference,
The Magistrate—It is the practice in the Mofussil.



(3 )
w ML Ghose—That may be so, but I will consent to nothing which is nok
warradied by law.

" The Mamstrst&-—I am sahsﬁad th‘nt what the anausatl"dii ammmh to
eriminal foree.

Mr. Ghose—But where was the show of force ? ®here are many nlm;
questions of law idvolved in the case. Even ifit were a oriminal offence
to break up the jatra, there %ould be a great many other dll’ﬁcuﬂms to got
over. It would have to be proved that the assembly was an unlawful one,
and that the accused had -met with a common object. The decisions ypon
that point are very fine, and the High Court has laid down that even
when a party go %o dispossess a man of property and one of their number
suddenly firer & gun, under section 149, Penal Code, it cannot be said that
all the asséably are guilty of the act.

The Magistrate—The evidence goes to show that all the boys clapped,
and that they accompanied tlus clapping with cries, which may be taken
to mean that they intended to stop the jatra. There are two more witness-
es whom the police want to find out.

Mr. Ghose—In this way the police might go on prolonging the case
indefinitely on the chance of something turning up. What 18 to prevent
them getting any two men to swear to what probably never took place ?
On the last occasion the police distinctly said that they had wo more wit-
nesses to call except Ashutosh Mookerjre, and the Court said the same.

The Magistrate—The police then did not know cf these two men.

Mr. Ghose—Then I understand the cuse hus tuken another aspect ?
First the object of the assembly was to commit mischief; then, it was
ingult, and thirdly, that it was criminal furce; and a fourth aspect was
suggested to-day by Major R., vee., that it wasa *“nuisance.” ldo not
know that you have any power to muke a reference to the Magistrate.

The -Magistrate—I can make 1t privately. I can ask for instructions
on a point of law.

Mr. - Ghose—Nothing can be done privately in a criminal trial. Good
deal of that is done in the Mofussil, but I shall be no party to such a
reference.

The Magistrate—I won't make the reference as you object and relying .
upon my own opinion, I hold that the facts amount to criminal force. I do
not see why you are talking in this way when I am doing my best to help
you.

Mr. Ghose—I am naturally much surprised to hear you say now that

consider the accused committed an offence, after giving your opinion
the other day that the evidence had disclosed no offence. However, if you
bave the power todo so, I have no objection to your making a reference ¢6
the Magudute.

Toe }famatmte—'['he case is now going on under the Eﬁlulam of !
section 141 of the Pena! Code, -
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‘Mr., Ghose—But not against those who were never identified.

At this stage 11 of the accused Wers acquitted by the Magistrate under
section 245 of the Criminal Proeedure Code. '

Mr, Ghose—Will you frame a charge under section 141 ?

The Magistrate—I do not know if it is necessary ; it should be sufficient
that I havatold you under what seotion the acoused are charged. I thought
from the first that that section applied, and although I changed my mind,
I had not taken it into consideration in connection with the action of the
people whose minds were affected by the u!upping.' .

Mr, Ghose—Your assurance ought to be enough ; but if you think there
is any chance of the section being changed, it is right that I should know
now.

The Magistrate—As faras I can see, you cannot be tried under any
other section.

Mr. Ghose—In my humble opinion the case does not come under the
Penal Coda al all. But you have a perfect right to make a reference, if you
think you have the power. The only reference the Code allows is one to the
High Court. Will you ask the Magistrate to refer the matter to the High
Court? I shall gladly submit to such a reference.

The Magistrate—Only the Magistrate of the District may do that.
Personally, I have no doubt whatever upon the point, but as you seemed to
think the case could not come under the Code, I thought it would be betier to
have-two opinions.

Mr. Ghose—With every respect for your opinion, this is not a case
which can come under the 5th clanse of section 141 at all.

The Magistrate—I think it does.

Mr. Ghose—Then we must go on with the case. Have the prosecution
closed their case or not? 1 want to know this before I begin my case. If
not, will they undertake to close their case at the next hearing ?

The Magistrate—I think I may say yes, subject to those two men
turning dp.

Mr. Ghose—But those two witnesses have no possible bearing on the
oase under the 5th clause. Their evidence won't be relevant on that
charge.

The Magistrate—I had forgotten all about them. It will be hard for me
to say if the prosecution have closed their case or not, because I do
not know.

Mr. Ghose—Then till they have, I ought not to be called upon to makg
my defence. There ought to be some evidence that these two men will be
forthooming. Who are they? Their names are noteven known. They
may be entirely mythical.

The Magistrate (after consulting the police)—Besides these tw8 there
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will be no other witnesses for the prosecution. The prosecution have ploged”
their case subjeot only to those witnessés turning up.

Mr. Ghose~—Then my defence will be simply “Not Gullty." I did intend -
at one time to advise my cliénts to make full statements, but after what
has transpired in Court to-day, [ have changed my mind, Our defence is
simply “ Not Quilty.”

The case was then adjourned to the IS5th August on
which date Major R. himself was cross-examined by Mr,
Ghose with the leave of the Court. His evidence throws
such light upon the, working of the present system that it
is desirabi® to give copious extracts therefrom. The more
important passages are printed in italics —

I consider myself the de facto prosecutor in this ocase, I received
certain information regarding the jatra on the 13th July last, from a batoh
of boys. It was notin consequence of that that I went to the barwari ; a
large posse of policemen came to me after the boys had left, and in conge-
quence of what they told me, I at onco began proceedings. On going to the
spot I did not direct the Sub-Inspector to get a complainant, and to institute
a case against the beys.

Q.—Is it true that you told the Sub-Inspeotor, * Institute a case, take
the ¢jahar ( statement ) of a complainant, and investigate ?"

A.—I have no recollection of having given him directions in these terms,
but what I did say was to get a complainant in the usual way. As a matter
of fact, there was no complainant on record at the time.

Q.—Did you tell him to get somebody to become a complainant, and then
to investigate the case ? _

A.—No, notin the way you putit. I merely told him to enquire. I
gave him no detailed instructions. 1 did notsay it in so many words. I fear
that in the last month, so many things have happened that my memory will
not serve me sufficiently well to give you the exaot words I used to the Sube’
Inspector. The purport of my insiructions was that he should investigate
the case, and send up everybody that was found to have been oconocerned in
breaking up the jaira, I gave that order on the 13th July at about 9 o'clock.
in the morning.

Q.—Did you then consider what particular offence the boys had
committed ?

A.—Yes, that they had been guilty of being members of an unlawful
‘assembly. I considered that theobject of that assembly was to break up that
Jjutra. ‘That was all that struck me at the time: the fact that a jafra had
been broken up, wiich had no business to be broken up, was enough for ‘me,
To the bgat of my belief, [ did authorize the holding of the jatra. Most

_ocertdinly I was annoyed on learning that a jatra which had my official
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«sanotion had beenbroken up. Before I gave the  Bub-Inspector the order.to
‘arresi the boys, I did consider under” ‘what clause of section 114 the offence
whuld come. I do not go about with the Penal Code in my pocket. I knew
well enough that there had been a breach of therpeace and my object was to
ge$ hold of the' oFenders, and prove to them that they had done wrong. By
“ breach of the peace, " I mean that the jatra was broken up by the boys.

Q—You felt thai the prestige of your office had been outraged?
A.—Bless you, no. I have no prestige to maintain other than the
dignity and supremacy of the law., Iama very humble man with no
exaggerated notion of my personal importance in the district. Having given
orders to the Sub-Inspector to arrest the boys, I went to the hostel at about
1-30 P. M. that day. Mr. Mann (Principal of the College) was there then.
I personally ordered the removal of 8 of the boys who were identified in my
presence. 1 gave no orders about the others. I know that they were
afterwards taken. I myself ordered the removal of 8 boys and afterwards
others were taken. I iold the Sub-Tnspector, “You have got 12 of them;
you may arrest any others should you think it necessary.”
Q.—Did you tell the Sub-Inspector that he was to show ‘“no civility, no
kindness, no mercy to the boys?”
A.—IT did not use those words. I shall adnit nothing ““to that effect.”
I merely said that I would stund no nonsense. I do not positively deny that
I'made use of those words. My object was merely to show that there was
to be no nonsense; t}lalt the case was to go on without any obstruction. I
oould not swear that I did not use those words. I neither admit nor deny
having used them. I did not direct the Sub-Inspector that the boys were
not to be released on bail before 24 hours. To the best of my recollection,
I said it aloud generally, but not as an order to the Sub-Inspector specially.
It is quite possible, however, that I left that impression on the Sub-
Inspector’s mind. I'said something about its being impossible to release the
boys before 24 hours, but gave no peremptory order that they were not to
+be releassd before 24 hours. I never meant that my remark should be
so construed by the Sub-Tnspector. I might have said on that occasion,
“1 mean to enforce the law 16 annas.” I gave no orders at a stage when
the investigation had barely commenced. I have no recollection that while
I was at the hostel, anybody suggested to me that the boys ought to be re-
leased on bail. I was out fishing on that 13th July, when Mr. Mann came
to me, and requested me to let the boys go on bail. I told Mr. Mann that ¥
had no intention of keeping them for 24 hours. Mr. Mann asked me to
release the boys before dinner. I said I did not know, but would see about it,
I told Mr. Mann this, because it depended upon how the investigation of the
oase would proceed. Before Isaw him at the tank, I do not remember Mr,
Mann asking me that the boys should be bailed. At the tank he, asked me
several times—in faot, he badgered my life out. I said I would be Soing
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down_to sse how the case was getting on. »To the bast of my ncuﬂwﬁom
I do not think I discussed with Mr. Mans'that Thad the power to keep
boys 24 hours without bail. ‘I do not recollect aaying anything to Mr. Ham_
about the 24 hours. Mr. Mann did tell me .that there were several boyd
among those I had arrested who Had never gone to the jatra.

Q.—Did you not say in reply to that statement of Mr. Mann's, *I cannot
help it : the innocent must suffer with the guilty ? " *

A.—1 believe something of that sort passed.

Q.—Did you not make this remark to Mr. Mann:—" I shall make the-
boys pay in the shape of fine what I have subscrived to the jatra "

A.—No. Before Mr. Mann went away, I gave him no final answer as
to whether I would releaso the ULoys within 24 hours or not. Ido not
recollect that Mr. Mann said anything to me ahoui my power to keep the
boys for 24 hours. I am not prepared to say that I had no conversation with
Mr. Mann about the 24 hours, but I cerluinly huve no recollection of it at
the present moment.

Q.—Were you aware at the time that you did so, that to refuse bail in
bailable cases is illegal ?

A.—Bail was never refusod to my knowledgo. I was aware that to have
refused bail would hu ve been illegnl, When 1 got into my fum-tum on leav-
ing the bospitul. I went to a distance of 2 or 3 yards from 1t, and said to the
Sub-Inspector that it would not he necessary to keop the boys for 24 hours..
I did not intend others to overhear that. This happened before I saw Mr.
Mann at the tank. Isaw Mr. Mann there two hours after. Idid not tell
Mr. Mann that T had given these private instructions to the Sub-Inspector.
I may bave told Mr. Munn that I merely wanted to frighten the boys: I do
not recollect. I won't deny it. I do not remember, but very possibly I did.

Q. —Now that you remember you whispered into the Sub-Ingpector’s ear
about not keeping thom for 24 hours, does that bring to your mind that you
had said he was not to let them go for 24 hours ?

A.—1 cannot say so positively.

Q.—What was the necessity for your whispering this into the Sub-
Inspector's ear ?

A, Simply that he might know that what I suid was not to be acted
upon. I know Nobin Dey, the formal complainant in this case. The first
time I saw him af.er the occurrence was in the bazaar. Ncowhere else to
my knowledge. I have spoken to him in the last2 or 3 days. -I do not
think I saw him before that. I think that at one time it was quite possible
the barwari people were not going to press the charge. I cannot be certain .
now whether that was before the hearing of the case. I have not kopt' .
copy of the record. I am not sure whether it was before or after the firgt’
l.\aanng ofg the case. Ihave had a conversation with the barwari people’
28 10 the desirability of going on with vhe case. domot think it was with.
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Nebin Day. 1 ceriainly told them that they were not to back out &ft‘hg
cage. I did send fop some of the barwari people. There were about half-a-
dozen of them, but T do not think Nobin Dey was amongst them, Isent for
them for the purpose of urging them to go on with the case. Idid tell
them, “I have done so much for you, you must not now leave me in the
lurch.” Idid not send for the barwari people again. I believe they had
been to my place once before of their own accord. Before the case was
brought into Court on the 25th July, I certainly did not remark to any-
body that as the case had got into the newspapers, it could not now be
dropped. I do not recollect anybody bringing me a translation of any
vernacular paper. I believe I took a copy of the Siatesman to Mr. T. in
which I had been desoribed as a * lunatic.” I have no recolléttion of taking
any other newspaper to Mr. T. Ialso showed Mr. O. (the presiding
Magistrate) the same copy of the Statesman.

Q.—What was your object in showing it to Mr. O. ¢

A.—Because I thought the paragraph very amusing. The fact is, there
was a gquestion as to whom the honor of the title of fool really belonged,
whether to Mr. T. or to Mr. O., but it was eventually agreed to splitit. I
thought it a very good joke, knowing that it was only Mr. Knight (Editor of
the Statesman).

Q.—Did it not strike you thatit was very {mproper for you to take a
paper of that kind to an officer before whom the case was pending ?

A.—No it diud not so strike me. Mr. T. was not in Krishnagar when the
occurrence took place. He arrived, I believe, on the Saturday morning
following.

Q.—Did you disciss this case with Mr. T, on his arrival ?

A.—0 dear, yes! several limes. We threshed itout. Infact I am
hand-in-glove with Mr. T. in this case.

The Court—I doubt if you cango on with these questions, Mr. T, as
the head police officer of the district mighthave had any number of conversa-
tions with Major R., but they are privileged comwmunications, and in the
interest of the Btate, should not be revealed without Mr. T.'s consent. Before
allowing these questions, I must consult him. There is a Government order
on the subject.

Mr. Ghose—But Mr, T. is not a police officer. Government orders have
-pot the effect of law. The law is supreme, and we cannot have Government
Circulars to override it. The law says that in certain cases certain matters
ware privileged, but I have never before heard that communications between a
Police Officer and a Magistrate are privileged. If, when Mr. T. is examin~
ed, he says that answers to my questions would divulge a Btate secret, or
if the Government has ordered that this should be regarded asa_Btate trial,
4hat would be different. The Court is probably thinking of a u‘::tioncbf ‘the
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Evidmu Kot which refers ta efficial records. I shall gladly forego furthar
oross-examination if either Mr. T. or Major R. will say tkat the publiv intexs
ests arg likely to suffer by the disclosure of any of ﬁoir conversations
regarding the case. If, however, they say that the public interesta will
saffer, I am éntitled to cross-examine them as to their grounds'for saying so.

The Court—Igannot allow the cross-examination upon this point to go
on, unless I hear some definite expression of opinion from the two officers
conoerned.

Mr. Ghose—Major R, Las not objeoted yet, but if he has any objaction, it
should be recorded. There are certain matters to which the Court cannot
object ; it is the witness’ privilege.

After somesfurther discussion, the cross-examination of Major R. on this
point was reserved, pending rcference to Mr, T. the District Magistrate.

Mr. Ghose—Then I understand the Court has ruled that this matter is to
be reserved although Major R. has made no objection.

The Court—Yes, I want to hear what Mr. T. has to say.

Mr. Ghose—But I may not eall Mr. T. at all.

The Court—In that case the precaution, though 4 necessary one, would
prove to be a needless one. I consider that Mr. T. has the right to object
as he is a prospective witneus.

Mujor R.'s cross-examunation eomtinned.—I told the Sub-Inspector that
the case had better not be seut up untal Mr. T.'s return. My object in gi vmg
that order wus that I might have the henefit of Mr. T.'s advice.

Q.—Then 1t was with the beusiit of that advice that you directed
the cuse to be sent up?

A.—The case waus practically forced to go up. It was pot sent up in
consequence of thut advice.

Q.—Did that advice induce you to send up the case ?

A.—* Induce " is hardly the word. The effoct of Mr. T.'s advice was
to convince me that it would be as well that the case should not be sent up,
but that an arrangoment should be made to punish the boys deparimentally.
There was no help but to send up the case, because I could not manage to
arrange to send up the case departmentully. I remember a deputation of
pleaders waiting on me and Mr. T. to induce me not to prosecute this cage.

Q.—Did you and Mr. T. then say you were willing to make over the
case to Mr. Mann on the condition that sorae of the boys should be flogged,
and the others should have their lives mads a burden to them by being
“ worried " for a month ? Did you not make that a necessary condition of
dropping the case ?

A.—Yes., That was the impression ieft on my mind.

Q.—1Is it not a fact that Mr. Mann declined to give ruch an undex-

taking ?



(46 )

A~T am not aware of that. Mr. Mann dnd Mr. T. had it out hetwgp
themsplves. I had nothing to say to that.

Q.—About the time that these negotiations wers going on, did you not
rémark to Mr. T. “ Why don't you do your duty and make over the case to
Mr, 0. or words to that effect ?

A.—Certainly not : I should never think of making sueh a speech to Mr.
T. He is my superior officer, and is responsible for his own actions. I hope
I shall not be so wanting in common courtesy.

Q.—Did you make any suggestivn, however courteously, that the only
course left to him was to make the case over to Mr. O. ?

A.—T asked him if he would be 8O GOOD as to make over the case to Mr.
0. for trial.

Q.—And what did he say ?

A,—I don't think he said anything at that time ; the matter was left an
open question.

Q.— Where was this suggestion made ¢

A.—In Mr. T.'s south veranduh

Q.—Had you any necessity for suggesting to him before what Magistrate
the case should go?

A.—No: no necessity. But I thought it just as well to have a European
Magistrate, instead of one of the native Magistrates, who are always
amongst the boys and might be biassed.

Q.—In other words, you thought that any of the native Magistrates
might acquit the boys?

A.—1 preferred them to be tried by an English Magistrate. I thoughtI
was more likely to get justice from a European Magistrate.

Q.—Is it not a fact thut you thought that a native Magistrate would be
likely to let off the bovs?

A.—The chances of their getting off would be greater, and the chances
less of any European Magistrate lotting them off?

Q.—Do you oflen make such suggestions privately in cases in which you
are interested f

A.—Yes, I have occasionally done so. I have often said to Mr. T. I
wigh you would give me so-and-so for this case.

Q.—And these suggestions you make verballyin the house of the Magis-
trate.

A~Yes.

Q.—Have you talked about this case with any Magisirate besides Mr. T.?

A.—Yes, in a general way, I have joined in conversations aboul this
case. For instance, one gvening I remember talking about it with Mr, O. I
think it was after the first hearing of the case.

Q~Digd you speak to him at all before the case was made oyer to him ?

A.—~I simply mentioned the case. I think I said to him : I ant giing
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toet you to tey iNat students’ case,” and he said, ™ All right.”  There siag
nothing further said.
Q.-—~Ha§ you any talk with Mr. O. about this occurrence t
A —Yes..
Q.—Did You tell him your view of the affair
A—Ina naﬂat:wform I did.
Q—After th(: case was made over to Mr, O., did you have any conver-
sation with him regarding the case ? .
A.—1I have already said that I did speak to him after the first hearing;
but subsequently finding that you were making a big business of it, I avoided
it.
Q.—When ;rou asked Mr. T. to make over the case to Mr. O., I believe
you were aware that Mr. T. was the appellate court ?
A.—No, I was not aware of it at the time.
Q.—Do you mean to say that you were not aware of the fact that
appeals from Mr. O.'s decisions are heard by Mr. T. ¢
A.—If you ask me that way, I admit they are, but that never crossed
my mind.

Q.—Then you do know and did know at that time that appeals ordina-
rily lie to Mr. T.
A —Yes.

Q.—Did you ever tell Mr. O. that the boys had become very unruly, or
make any other general statement against the conduct of the boys ¢

A.—Possibly I did, but have no precise recollection. It is kighly prob-
ablethat I did. They won't be unruly if I remain here.

Mr. Ghose—I beg to differ from you. The course you have adopted in
best calculated to make them unruly.

Major R.—Of course if you incite them, they will be.

Mr. Ghose—On the contrary, my only wish is to establish, to quote your
own words, “the supremacy of the law.”

Major R.—Indeed, that is all that I wish to do.

Cross-examination continued.—I did censure Peary, head-constable, for
not arresting the boys. I walked into him sixteen annas.

Q—Had you any conversation with Mr. O. about this case on the 26th
July and the 2nd August 7

A.—After you took up the case we left it alone. After the cross-ex-
amination of Bipro Das (the Inspector) and the Bub-Inspector, I do not
think I had any conversation with Mz. O. on the subject. Yes about the
time the Siatesman’s report appeared (30th July), I did have a eommﬂqn
with Mr. O, by way of jhugre tukrar (quarrel and wrangle).

Q.—What was the jhugra tukrar ?

A.—Well about that time Mr. O. and I had a discussion aboyf fja Hw

il relard to this case. Mr. O. said that up to that time no offence had’ Mﬂi
disclosed.
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- Q—~Thenm I suppose you argued with him that an offénce HAD been dés-
c!omd ? ’

A —Yes. Hedid not agree with me, and he laughed at my ezposition
of the law.

Mr. Ghose—Yes. Any Magistrate, I should have thought who knew
his business would laugh.

Q.—Well, he laughed and did not agree with you, and ~you trmt‘.l o
convince him ?

A, —Yes, but not successfully.

Q.— Where did all this take place ?

A.—It was in Mr. O.'s own house. .

Q.—And this was after all the evidence of the wilnesses for the prosecu-
tion had been recorded, and after Ashutosh had been examined ?

A.—Yes. About the 2nd August.

Q.—Then you were very anxious to convince Mr. O. that the facts
amountued to an offence ¢

A.—Certainly, I was very anxzious to gain my case—as much as you are
to gain yours.

Q.—And was it wilh that object you went to convince Mr. O. at his

house ?
A —Certainly.

Q.—Did you tell anybody at the beginning of the case, or before that,
words to this effect : “I do not care whether the case stands or falls; the
boys will be hairanned and perashanned ; (worried ard harassed) even if
they get off, they will receive a lesson ? "

A.—TIt is highly probable I used the words hairanned and perashanned ;
the expression is so entinely my own, that I feel sure I must have used it.

Q.—Might you huve'said so to Mr. 0. ?

. A.—No, I do not think so. I do not recollect having said so to Mr. T.
I might have said so to Prasanna Babu (a pleader).

Q.—S8o you did think likely the boys might get off ?

A.—Certainly not. I thought it a clear case.

Q.—Did you say, “At any rate their parents would have to pay for the
stamps and pleaders' fees, whether they got off or not 1"

A.—Yes.

Q.—While this case was going on, and after it had commenced, and even
sometime before that, were you quite sure what the objeot of the “unlawful
assembly” was ?

A:—TYes, to bseak up the jatra, of course.

Q.—Werz you all along certain of the clause of section 141, that the
vase would fail under ?

A.—Yes, clause 5. That has been my opinion since the case has been
launched. Inever eaid that it came under clause 3. Clause 3 wis suggest-
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.ed, but I stuek to clause 5. I simply made the case over to the Inspastor,
and did not bother my head about the clauge. My impression was that
the offence weunld fall under section 141. I did not suggest any other
offence ; but Mr. T. suggested section 268 (Public Nuisance), and aocoérding
to that suggestion, I mentioned that section to the Court at the last hearing’
of the case.

Q—Do I understand you to mean that you never at any time thought
that the object of the boys was to commit mischief or intimidate criminally ?

A.—Yes, by breaking up the jatra.

Q.—Then you thought that the objeot of the assembly was to break up
the jatra, and 14 did not matter to you under what section the case would
come ¥

A.—The fact was that the jaira, had been broken up ; the object of the
boys was palpable—it wus to break up the juira, and that was quite
sufficient for my purpose; our business was to find out who had broken up
the jatra, and to take them into custody. I felt sure the luw would “fetch
‘em somehow.” I did not bother myself about sections ; it was sufficient for
me that a disturbance had occurred.

Q.—Have you ever been at Oxford on Commemoration day ?

A.—No.

Q—Huave you ever been at Exeter Hall when a popular preacher has
been speaking ?

A.—No. Exeter Hall is not in my line I always keep out of it.

Q.—If a public speaker were stopped by clapping and lussing, would you
not also consider that a disturbance and a riot ?

A.—Not unless some force had veen used.

Q—On the 7th of this montl, did you write to anybody to this effect
that “I am in a position to say that charges will be drawn up at the next
hearing of the case ? "

A.—TIdid.

Q.—What made you say that you were in a position to do so ?

A.—Because the Inspector informed me that a charge had been drawn
up, and I asked Mr. O. if it were true.

Q.—Did you say to anybody that you would have dropped the case at
this stage, if it had not been “ official cowardice " to do so ?

A.—Mr. T. wrote over to inform me that he had sent a communication
to Mr, Mann, in which he had used those words, and in whieh I enfirely
aoquiesced. I did not wish it to be thought that I was afraid of you, Mr.
Ghnse, or anybody else.

Q.—Than I understand that but for this consideration of “ official cowar-

" dice, " you would have dropped the case ?

'A.n-l should not have consented tc drop it altogether; it dopendod npon
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how the opposite side took it. I beligve the first suggestion came from
Mr, Mann
.. Q-=Did you tell anybody that you must press for a severe ._mmi.lhmant ?

A~] beliete I did. )

Q—Did you say that if these boys had not been defended by Mr. Ghose,
they would have been let off with a slight fine?

A.—No. I used no words to convey that meaning. I saidthatlI thought
a great “shindy” had been kicked up about a small matter, and that it would
be just as well if a fine were imposed. I knew that the boys could not pay,
but I know there is a fund which can stand it.

By Court.—Do you remember receiving any telegram fromethe Impech{;
General of Jails from Jessore regarding this case ?

A —The Lieutenant-Governor wanted to know what progress it had
made ; it was a day or two before we went to Ranaghat. I went to Mr. O.
on receipt of that tolegram lo confirm my own impression, and to give the
Lieutenant-Governor accurate information.

Major R., re-examined by Inspector Bipro Das Mitter. I went to the
hostel on my own account, because the Sub-Inspector said he was obstructed
in the inquiry. Mirtunjoy Babu, Ram Babu, the Government pleader,
Prasanna Kumar Bose, and Jadunath Chatterjee, pleaders, came to ask me
to drop the oase.

Q.—Why did you wish the case to be tried by a European Magistrate ?

A.—There was a case before a native Deputy Magistrate in which the
accused was charged with rape, but the Deputy Magistrate would not send
him to hajut, but took him about from place to place till 2 o’clock in the
morning. (Objected to by Mr. Ghose.)

Mr. Ghose here wished the Court to ask Major R. whether that case did

" not happen after the trial of the present case had commenced.

A.—Yes, that case only confirms my view of the influence of pleaders
on native Magistrates.

Major R., further cross-examined on 16th August by Mr. Ghose—Before
I ordered the arrest of the boys on the morning of the 13th July, I had heard
nothing about the cutting of the benches.

Q.—Were you aware on that morning, before you ordered the arrests,
that the jalra had been going on for nearly two hours before it was
disturbed ?

A,~—I never gave the thing a thought.

Q.—Before you ordered the arrest of the boys did anybody tell you whas
motive the boys had in causing the disturbance ?

A.—No. It would be too late to tell the colour of its feathers after the
bird had flown. '

Q.—When did you first hear that the benches had been cut or rfincved
that motning ?
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. A—That morning I did not hear that the baiehes had been ‘dui: of
removed. I did nothear it atall thatday. I heard {f for the fires timy.
in this Court. ' '

Q-—Had you'besn informed in any way before the case cathe into
Court that thers had been any row about seats.

A.—A row took place, and that was quite sufficient for me, I dld not
thmk it worth while to enquire how it commenced.

Q—When you went to the barwari, is it the fact that you noﬁosd
your own econstables were present there ?

I did not notice it. I had to send for the Head Inspector. I saw the
constables who were at the jatra before I went to the darwari. I did
no} ask “these “constablds how the row originated.

Q.—I suppose that from the beginning you have been acting in oonoerc
with Mr. T. (the District Magistrate) in this case ?

A—We are hand-in-glove in this matter—if you like, 16 annas.

Q.—You told us yesterday that you had discussed the evidence as
well as the law of the case from time to time with Mr. T.

A.—I did not say we discussed the evidence. We discussed the law,
and went through the Penal Code together.

Q.—Did you ever say to Mr. O. that Mr. T. had agreed with your
view of the case?

A —Having had a consultation with Mr. T., I took sense of the law
as he pointed it out to me, and then I repeated it all to Mr. O., dnd, as
I told you on the last occasion, he did not agree with me,

Q.—Did you tell Mr. O. you had consulted Mr. T.?

A.—I do not remember. It is purt of my duty to see and consult
with the Magistrate daily. It would be a work of supererogation to have
told Mr. O. that I had had a consuliation with Mr. T. I took for granted
that he knew it. I said that I should Like Mr. O. to try the case, becanse
I did not think the native Magistrates hzre would do justice to the case.
I told Mr. T. so at the time. That is why I selected Mr. Q. s0 that there
might be no “bazaar sympathies.”

Q.—During your redidence at Krishnagar have you ever been {o the
house of any of the native Deputy Magistrates to talk about oases
pending before them in which you are interesied ?

A.—1 do not think I have. Since [ have been in this district, I have
had many cases in which I am interested before native Deputy Magisirates,
I frequently go to the houses of native gentlemen. I have been to the
kouse of Babu Tarini Kumar Ghose, Deputy Magisirate.

Q—Was it you who brought to the notice of Mr. T. that the
prosecutors were willing to go on with this case?

A1 did.



- §—Did youask Me T. to issue g:gummons on ihe prosecutor, and
46l him to go i With the case? ‘
' A~I-know nothing about it.
Q-~Did you at any time tell Mr. O. what you expeoted Ashutosh
Mukerjee to prove, before he was examined ?
' A.~—Yes, 1 mentioned it in general terms in the form of a narrative.
The District Magistrate Mr., T——— was subsequently
called and was cross-examined by the defence; the follow-

ing portions of his evidence are important ;:—

Q.—Do you consider yourself asone of the prosecutors in this case?

A.—As head of the police I take an interest in it. I was away when
the occurrence took place. I gathered the facts of the case from the
District Superintendent and the police papers, also from some pleaders.
The first I heard of it was from Major R.

* * * * * *

When the case came up in 4 form, I certainly held that an inquiry
should be held deparimentully or eriminally. I did not then take the trouble
to inquire if the facts disclosed an offence. 1 left the consideration of that
to a judicial court, Major R. might have suggested to me that the case
should be made over to Mr. O. If k2 says he did, I would certainly take it
for granted. He might have given me his'reason for wishing, but I cannot
recollect. Ma jor R. occasionally suggests to me that I should transfer cases
to particular Magistrates. I look wupon the tranyfer of cases as a judicial
and not an executive matier.

Q.—Then in judicial matters do I underslund that you generally allow
the District Superintendent, or any police afficer, to suggest to you what
course should be adopted in a particular case ?

A.—He might make a suggestion. and if I saw no harnin it, I would
wmake no objection. To my recollection Major R. did not tell me that no
pative Magistrate ought to try this case.

Q.—Has he ever made such a reques! to you, thata particular case
should not be made over to a native but to 2 European Magistrate ?

A.—Certainly, he did son the case of Nadir Ally. The High Court set
aside my order of transfer. Since making over the case to Mr. 0.,I have
been discussing daily the case in all its legal aspecta. I made suggestion as
to what sections should be pressed. I have given instructions to the Inspector
to press for a conviction.

Q.~—What made you give such instructions ?

A.—~Because of several things that have come out in the way of obstrue-
tion, threats, newspaper writing, and subsoriptions from respeotable
zemindars ; also because the boys require a lesson to counteract what they
are being taught by outsiders, and to teach them that they mifst notbea
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publio nuisance by doing acts Whmﬁ ‘must necessafily apnoy, 3he pﬁﬁmx
Lagterly, also, I have reason to believe that our good faith ha3 ben impugn-
ed, and I was very anxious for the ordeal which I am now going thyough.
By our good faith, I mean Major R.'s and mine.

Q.—Have you any reason for supposing that your good faith has baou
challenged ?

A.—A letter which I saw gave me this impression, I also saw that my
examination was to be taken, and certain facts were to be disclosed. By
“ obstruction” I mean that so many persons are pleading to get the boys off,
and the District Superintendent being threatened with a big case as the
result of his persistence. In any case I would have pressed for a conviotion :
T only do so mors particnlarly now. Had there not been this idea that we
have been acting unjustitiably, I am not sure but that I might have listened
to a compromise if it could have been effected. Cerfainly I am personally
interested in the conviction of the boys, both as the head of the district and
an official whnse action has been questioned. Ido not think I wished when
I made over the case to Mr. 0., that any particular boy should be convicted,
but that the case should result in a conviction if possible. Of the subscrip-
tions from zemindars, 1 have heard from several people as well as
from Major R. I have made no personal enquiry into the merita of
this case.

Q. —Huave you had any talk with the presiding Muagistrate about .
this case ¢

A.—VYes, on two necasgions, as friends, bl not as between superior and
subordinate—not by way of argument. Ounce 1 asked a question about the
general aspect of the case, and another time the information was
volunteered. It is not my eustom to consult with judicial officers as to
the particular sections under which a ease should be tried.

Q.—While you are having discussions with Major R. regarding the
legal aspect of the case, wus the fact present before you that, in the
event of un appeal against the presiding Magistrate's decision, you were
the appellate court ?

A.—Yes, and it was for that reason that I had made up my mind
from the first to apply to the Commissioner for an appellate court,

and not hear the appeal myself.

After a protracted trial and some adjournments the case
resulted in the boys being acquitted on the 19th August on the
ground that no offence had been disclosed.

The proceedings in this extraordinary case attracted the
attention of the Lieutenant-Governor of Bengal—Sir Rivers
Thdmason:*—who, in zn elaborate Resolution, transferred and
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otherwise punished both the Distfict Superintendent of Police,
Major R., and his friend, Mr. T., the District Magistrate, with
whom he was “ hand-in-glove,” an officer of many years

standing. The following extracts from the Government Reso-
lution will be read with interest :(—

6. * * * Itissurprising that a perusal of the papers should not have
shown an officer of Mr. T's experience and standing that such a charge
counld never hold good, and if he had made the enquiries, which he ought to
have made, into the circumstances of the case, and the manner in whioch
the police investigation had been conducted, it is scarcely »possible to believe
that he would not have seen that the case should aot be proceeded with.
He has acknowledged in his evidence that he made no such enquiry. He
further committed the very grave error of allowing Major R. to suggest to
him that a particular officer should be selected to try the case. It is no
defence or palliation of this indiscretion to assert as Mr. T. asserts, that
other complainants have made similar applications to him; because Major
R. in his position of District Superintendent of Police, wus not an ordinary
complainant and the very least acquaintance with the circumstances of the
case must have shewn that he was pressing this prosecution with an amount
of eagerness aad pertinacity which only some great State trial would have
justified. The reasons, too on which Major R. urged his epplication were
unjustifiable; and if Major R.'s extremely improper attempt to induce the
shop-keepers to press the case had come to his knowledge the Magistrate
should have taken immediate and serious noticea of it. He states tha.t»ha
knew nothing about the men being sent for. But one of the worst features
in the whole case is that a prosecution, commenced without any legal
justification, has been pressed forward in a peremptory and injudicious
manner without any real confrol from the Magistrate of the district and
practically at the will and diciation of the Superintendent of Police. The
Lieutenant-Governor is certain that not in many districts of Bengal could
such a perversion of authority have been tolerated, and, in his opinion, here
it was clearly the duty of the Magistrate, to instruct the police to abapdon
the case, and if he considered it necessary to take any further notice of the
turbulent conduct of the boys, he should have called the attention of the
Education Department to the matter. It is quite clear from the communica-~
tion addressed to the Director of Public Instruction by the Prineipal of the
Krishnagar College, that the latter was prepared to deal inan adequate
manper with any misconduct, not amounting to a criminal offence, of whioh
the students might have been guilty.

7. It is not necessary to dwell at length on the subsequept proceedings.
The Lieutenant-Governor has read with surprise and regpet the“evidence
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of both Mr. T. and Major R, Heobserves that they urge that several of
theiy secorded statements require egplanation or ‘correction, but they have
not supplied this defect in their explanations. Mr. Rivers Thompson must
express his strong reprobation of the endeavour made by Major R., in private
conversation, {0 persuade the Assistant Magistrate to take his view of the
legal aspeots of the case, and the attempt made on the 15th August to
obtain & conviction for nuisance under section 290 Penal Code, when it was
clearly apparent the charge of unlawful assembly under seotion 143 Penal
Code, would not stand, seems to have been injudicious and vexatious. The:
complaints now made by Mr. T. and Major R, of the inefficient way in
which the prosecution was conducted are unintelligible. Major R. stated
in his evidence fthat he considered aimself de-fucto prosecutor, and Mz, T.
stated that he had discussed the case daily with Mujor R. as to its legul
aspects; that he had suggested the sections and that he had instructed the
Inspector who conducted the prosecution to press for a conviction. If there-
fore, the prosecution was mismanaged, these two officers must on their
own shewing, be held responsible for its defeots, But the Lieutenant-Gover-
nor is unable to accept the suggestion that if the cuse had been differently
conducted in Court the result would have been different. It seems oclear to
him that if Mr. O. had more experience in judicial work, and if he had been
.an officer of greater stunding, he would probubly have seen his way to
dispose of the case ata very early stage of the proneedings. He possibly
made some mistakes in procedure, notably in not reading over to Mr. T.
and Major R. the evidence given by them. But the decision come to by
him was undoubtedly correct, and having regard to the official pressure
exerted for a conviction, even if only with the ides of « nominal penalty,
it is clear that the nght result of the case does much credit to his impartin-
lity and firmness.

8. Upon the whole case the Lieutenant-Governor regrets to be cons-
trained to record that he has never come ncross proceedings which betrayed
a greater want of sense and judgment thaun those which he has now been
obliged to criticise and ocondemn. The precaution of half an hour’s
temperate enquiry in the first instance, must have satisfied the district
authorities, not only that no penal offence had been commiited, but that
taking the occurrences in their most objectionable light, they exhibited a
sudden outbreak on the part of a parcel of school-boys to express a not
unreasonable diesatisfaotion atthe treatment they had received at the
Jatra. To magnify this intoa oriminal offence, to haul the culprits to the
police lock-up, to threaten them with a long detention under custody and
to comménce and carry on a prosecution ageainst them in the court -with
_the express view of causing harassment and annoyance, are acts which are
“af unjustifiable as they are discreditable to the administration. Thia wan

“of fudgment #nd discretion on the part both of Mr. T. and Major'R, . is
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aggravated by the fact that overtures for. conciliation on what appear to the:
Lieutenant-Governor to be very reasonable terms, offered by the Counsel
Yor the defence were summarily - rejected ; and that among the reasons
asgigned by Mr. T. for pressing for a conviction under the Penal Code, are
the extraordinary ones that there had been “obstruction, threats, newspaper
writings and subscription frem outsiders.” and that he wished to court an
enquiry into the good faith of himself and the District Superintendent.
Mr, Rivers Thompson finds it difficult to understand how officers in their
position could have allowed themselves to be influenced in pushing forward
& oriminal prosecution by considerations such as these, and he would have
rejected the imputation of these motives as incredible, if b%sed on evidence
: lsgm convincing than the admissions made in Court and in the explanations
now received. It is not by a mere expression of censure that the Lieutenant
Governor ean meet such a case and his sentence must be that Mr. T. should
beﬂdegraded to the second grade of Magistrates for six months, and that
Major R., now in the second grade, should be reduced to third grade of
Digtriot Superintendents of Police, and be debarred from promotion for
one year. Both officers will be fransferred from a district in which, by
these recent proceedings, they must have lost all influence for good. It is
with extreme regref that the Lieutenant-Governor finds himself obliged to
come to this decision, because he is not unaware of the good services which
Major R. has rendered in the Police Department.

The disclosures made by Major R. and by Mr, T, w111 no
doubt seem startling to those who are accustomed to the pro-
cedure of courts of justice in England, but they are nothing
new to those who are conversant with the manner in which
criminal justice is administered in India under the present
system, combining exccutive and judicial power in one and
the same Magistrate. The District Magistrate is generally
“ hand-in-glove ” with the District Superintendent of Police
and all subordinate magistrates cannot but be under the direct
influence of the District Magistrate who guides #nd shapes
their opinions in all judicial matters. The trying magistrate
Mr. O. found himself in a most difficult position ; he could not
help being under the influence of his official superior, and
although he ultimately did justice in the case he did not do so
#tithout considerable hesitation and reluctance.
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CASE WO 14

The Rungpore Déer Case—1886

In the district of Rungpore, Babu Annada ,Prasad Sen
possessed considerable landed properties, and lived in the
same house with his paternal aunt, Prasannamayi Dasi. For
three years prior to 1886, he had a tame deer of the species
known as swamp deer, which was first brought when very
young and always believed to be quite harmless. The deer
used to be.kept within a bamboo enclosure six feet high apd
a servant was specially appointed to look after, and attend to
it. On the morning of the 6th September at about 7 o’clock,
Mr. S—h, who was Assistant Superintendent of Police at
Rungpore, was informed by a man named Ainddin, who had’
been in the service of a gentleman who was staying with Mr.
S—h, that the deer had got loose. Mr. S—h thereupon took
his rifle and went to the house of the zemindar, Annada
Prasad Sen, and found that the zemindar was not then in the
district. According to the evidence of the men present in
the house, Mr. S—h sent for the zemindar’s Dewan, Pyari
Mohun Bose, and told him that his master had twice deceived
him: (once he had refused to lend his elephant after having
promised to do so, and on another occasion had insulted him
in connexion with a procession), and said that he would see
the zemindar punished. While Mr. S—h was speaking to the
Dewan the servants of the house were trying to drive the deer
into the enclosure, but did not succeed in doing so. Theré.
upon Mr, S—h shot the animal dead within a few yards from
where he was standing. A pleader of the High Court who'
happened to come to the house was instructed immediately by
the Dewan to inform Mr. S—h that he had needlessly shot the
deer and that proceedings would be instituted against himon
behalf of the zemindar for his having done so. Immediately
afterwards the Dewan sent the dead animal in chargi Qf
some servants to Mr. N., the District Magistrate, in order t
he might have an opportunity of seeing that it had nq horns,;
ind that he might also be informed of what had béeniorie
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by the Assistant Superintendent of Police. Mr. N., instead of
.l'istenii:g to the complaint, got gnraged at the sight of the deer,
ordersd the carcass to be removed instantly from his house
and declined to listen to any complaint against the Assistant
Superintendent of Police. Later in the day Mr. S—=h sent for
Ainuddin and insisted upon his preferring a complaint at the
Police Station against the Dewan, Pyari Mohun Bose, and this
man accordingly at 2 P.M. on the same day, under orders
from Mr. S—h, preferred a charge under section 289 of the
Penal Code for the offence of neglecting to take care of a
dangerous animal in his possession. Mr. S—h having secured
the support of the District Superintendent of Police Mr. S.,
and of the District Magistrate Mr. N., caused his subordinate
police officers to send up the charge as a true one to the
court of Babu Chandi Charan Bose, a Deputy Magistrate.
The case against the Dewan was accordingly heard on the 8th
and oth September, and all the witnesses cited by the police
were duly examined. Mr. S—h volunteered to give evidence
as an important witness but was not fully or properly rross-
examined by the accused, the Deputy Magistrate having inti-
mated that such cross-examination was unnecessary as no
case had been established on behalf of the prosecution.
The result of the trial was that the Dewan, Pyari Mohun
Bose, was acquitted without being called upon fo: his defence,
but unfortunately the Deputy Magistrate expressed no opini-
on upon the question as to whether the evidence adduced by
the police regarding the vicious propensities of the animal
was true or false. This decision of the Deputy Magistrate,
however, was very distasteful to Mr. S—h who, after a private
consultation with the District Superintendent of Police, and
the District Magistrate decided to prosecute the aunt of Babu
Annada Prasad Sen, the zemindar, as she was, in the Zemin-
dar’s absence, the head of the family. The Sub-Inspector of
Pelice was set up as a formal complainant and he applied on
the 15th September 1886, for a summons against the lady,
‘The Deputy Magistrate at first was reluctant to issue any
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summons, but instead of taking upon himself the responsibi-.

lity of refusing the summons th.ought it safer for himself pri~
vately to consult Mr. N, the District Magistrate, under whose
advice, five days after, the Deputy Magistrate, decided to
summon the lady to answer a charge-under section 289. The

case accordingly came on for hearing before the same Deputy

Magistrate on the 14th October, when Counsel from Calcutta

was engaged at considerable expense, to defend the lady.
What happened at the commencement of this trial will be

found in the following report as taken from the Statesman

newspaper of 19th October, 1886 :—

On the Magistrate taking his seat, Mr. Ghose addressing his worship,
said:—I appear, Sir, on behalf of the lady, Prasannamayi Dasi, and befors
the case is proceeded with, I believe you will agree with me in thinking that
it is but fair to the acoused that she should know the circumstances under
which the prosecution against her originated, as there is nothing disclosed at
present on the record. I have been informed, Sir—and you will correct me
if my information it wrong—that after the case against Pyari Mohun Bose
had concluded, that is, after he had been acquitted, an application was made
to youfor s summons against the lady ; thut you at first disapproved, of the
proceeding, and recorded your disupproval, but that aflerwards, after a lapse
of five days, you granted the application. I should therefore like to knowy
Sir, if what I state is correct, under what circumstances the summons wag
subsequenily ordered to issue against the lady, and whether anything
transpired in the interval to induce you to change your mind.

The Magistrate—Yes, first let me take evidence in the case, and I shall
then let you know the circumstances under which I granted the application.

Mr. Ghose—But surely, Sir, that would be at a very late stage. I ses
that a letter or petition was presented to you on the 16th September, and
that it was not till the 21st September, that yon were pleased to directs
summons to issue against my client. What I would like to know is, why
there was this delay in groanting the application, and the circumstances
which led to the issue of the summons, as it is very nmpnrtant 1 should know
them at the beginning.

The Magistrate—I can only say this, that I consulted the Hasmtmu...
there is no harm in my taking his opinion—whether it would be proper for-
me to summon Prasannamayi, and in accordance with his opinion I issaed .
summons.

Mr., Ghose—Then am I rightly informed, Bir, that when thcapﬂhaﬁm
was firslgprosented to you, you declined to issue the summons, but that yéu
zmnud it at the suggestion of the Magistrate?
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‘The Magistrate—What passed between me and the Magistrate is

private, and I don't think you have any right to know it.
.. Mr, Ghose—There can be nothing private ina judicial proceeding. I
am entiiled to know who my prosecutor is, as the law requirds’ that the
complainant should be examined, and no complainant has yet jeen
examined.

.The Magistrate (pointing to the witness Ainuddin)—He is the ocom-
plainant.

Mr. Ghose—No, Sir, he is not, and has never been the complainant. He
never preferred any charge against the lady before the police at any time,
The application against the lady was made by Kasi Mohun Sen, Court Sub-
Inspector, and as he applied for the summons, I should like to begin by
examining him, he being the compluinant,

_ The Magistrate dirscted Kasi Mohun Sen to be called, but was informed
that Kasi Mohun had taken a week's leave and left Rungpore.

" Mr. Ghose—This is extraordinary, especially as the first thing to be
dune is to find out who is the prosecutor, and to examine him.

The Magistrate—You can ask the District Superintendent who appears
a8 prosecutor.

Baboo Nil Kamal Banerjee (another Court Sub-Inspector) said he was
instructed to appear as prosecutor.

Mr. Ghose—He is not the complainant.

The Magistrate—He may appear as public prosecutor.

Mr. Ghose—I have a right in law to examine this man Kasi Mohun
Ben, on whose written complaint process has been issued. As you know,
Bir, a magistrate can take cognisance of a case only in one of three
ways :—1. On a complaint. 2. On a police report, as defined by the Code.
3. On suspicion, or personal knowledge. So far as I can see, this case
originated on a complaint, there being no A form or police report against the
lady. Kasi Mohun Sen is the complainant, and he is not here.

The Magistrate—Hae is a complainant in his public capacity.

Mr. Ghose—There is no such a thing as complainant in a publie
oapacity. He is either the complainant or he is not.

The Magistrate—But his letter may be called a police report.

Mr. Ghose—There is no police report, but a letter, or petition, or
whatever else it might be called, upon which the sanction for summons was
given. Itis, as I am sure you will allow, Sir, of the utmost importance to
me, that I should know who my prosecutor is. Isee in the original list of
witnesses sent by the Police that Mr. 8—h's name is mentioned. He was
considered a very important witness in the case against Pyari Mohun Bose,
and was examined on that occasion. I should like to know if he will be
examined to-day in this case.

The Magisirate—His name appears in form A. (To the Court Inspeor
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tor). Are you going to examime Mr. S—h? You ought to be abls to say.
8o at onoe.

~ Babu Nil Kamal Banerisse—I am not aoquainted with the facts of the -
cass, and leave the matter o the Court.

The Magisirate—Easi Mohun Sen, the Court Sub-In'spaotor. who
applied for the summons in this oase is not here.

Mr. Ghose—Whoever is pulling the strings should, in justice to all
concerned, appear and take the responsibility of the prosecution. The law
says the complainant should bo examined. Ainuddin, the ocomplainant in
the other case before the police, never mentioned the same of this lady, and
as the summons in this case was issued on the application of Kasi Mohun
Ben, I should lik® to exumina him, bu¢, as you see, Sir, he does not appear.

The Magistrate—This is a police prosecution, and the police have
brought these men (reads list of witnesses)

Mr Ghoss—Youissued the summons, Sir, not on any police report, for
there is none. but on a letter or petition of Kasi Mohun Sen. However, I
do not object to the witness Ainuddin, being examined now, but the person
on whose petition action was taken, must also be examined. If, however,
Mr. 8—h is going to be examined, I will show that he is the real complain-
ant, and I shall be glad to give up Kasi Mohun. The sooner it is under-
stood that a ecriminal prosecution of this sort isa serious matter, and
should nf‘t bo lightly undertaken, the botter for all concorned. I confess I
am not a little surprised at the hesitation displayed to call Mr. 8—h, the
person who killed the deer, and who is the prime mover in this case.

The Magistrate (to hia clerk)—Lot ran see the list of witnosses, and see
how many persons Lhey are going to call.

(The Magistrate here entered into a short cobversation with Babu Nil
Kamal Banerjee, who afterwards went out to consult Mr, S—h for several
minutes.)

Mr. Ghose—Wae are losing very valuable time, Sir. The police should
have known what course they intended to adopt. This is scarcely the time
for consultation.

Babu Nil Kamal Banerjee, Inspector, on his return, intimated that it
had been decided not to call Mr. 8—h as a witness, and handed to the
Court a fresh list of witnesses,

The Magistrate then read out the the names of the witnesses.

Mr. Ghoss—Then I understand, Sir, that Mr. 8—h, who represents the
police, who killed the deer, and who was a m»yat important witness im the
case against Pyari Mohun Bose, doesnst venture to come forward in this
proseocution.

The Magistrate—His name is not in the liat of witnesses pow:
harded to Me.
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'Mr. Ghose—Then, Sir, it will be my duty to present to you certain
petitions. As I am anxious, on behalf of my client, that this case nhon!dh
disposed of at once, and as Mr. N, the District Magmtrate, will, I henf
be legving the station to-day, the first petition I have to presalt is this =—=

To the Deputy Magistrate of Rungpore.

The humble pefition of Srimati Prasannamayi

Dasi of Rungpore,
Huinbly Sheweth—

(1). That yvour petitioner is at present being prosecuted under section
289 of the Indian Penal Code, on a complaint ostensibly brought by one
Kasi Mohun Sen, Court Sub-Inspector.

(2) That your petitioner submits that the prosecution is not only
without any reasonable and probable cause, but absolutely malicious and
mala fide.

(3). That in orderto substantiate the defence of your petitioner, it
would be most material to examine Mr. J H. N—, the District Magistrate
of Rungpore, who, your petitioner is advised and believes, will be able
to give very material ovidence bearmmg upon the circumstances which
hauve led to the prosccution.

(4) That as the said Mr N.is at Rongpore to-day, but is about to leave
the station, and as yonr petitivner cannol without sumimons secure his at-
tendnnce, ghe prays thil he be reguested or summoned to appear in Court,
and give evidence m Court to-day, and, further, that he be called upon to
produce the following documents in Court :—

(a) Al letters, ¢ rrruspondence, prococdings, reports, and memoranda
which have passed between the said Mr. N. and vour worship (written by
cither) regarding tho case of Ainuddin vs, Pyari Mohun Bose, or thia case,
bhetween the 6th September and the 21st September, both dates inclusive.

Wour putitioner is willing to deposit at once any amount wkhich the
Court considers reasonable for the atiendunce of the said Mr, N,

And your petitioner us in duty bound shall ever pray.

KALLIDHAN MOJKERJEE,
Vakil,

DATED RUNGTORE, 14TH OCTOBER, 1836.

Mr. Ghose (continuwiug)—This, I may say, I shall only ask for, if you
think that a suffcient case has been made ont against me to put me on my
defence. The second potition which I have to present is to the following
effect 1 —

To the Deputy Magistrate of Rungpore.

The humble petition of Srimati Prasannamayi

Dasi of Rungpore.
Humbly S8heweth—

That in the case under section 289, Indian Penal Code, ir which your
petitioner is ut present being prosecuted, Mr. E. A. 8—his a very impor-
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‘tant witness for the progecution, and a8 such he was examingd ‘in O
Court in the case against Pyari Mohun Bose.

~ Noreason has been assigned why Mr. B—h who killed the deer, has
not bgen cited by the prosecution;and asitis very important for your
petitioner tb show that the ppesent prosecution is malicious and mala fide,
and as Mr. 8—h's evidence would be very important on this peint, your
petitioner prays thut he be summoned to give his evidence in Court 40-day,
your petitioner being prepared to deposit any smount which the Court”
thinks reasonable for his attendance.

And your petitioner a8 in duty bound, &ec.

Mr. Ghose-I um informed that Mr. 8—h 13 within the precinots of this
building.

The Magistrate—Yes, let the witnesses for the prosecution be firet
exammed, then I will consider about Mr. 8-—h.

Mr. Ghose—I sy, Sir, that Mz 8 ~his a most imporiant witness in
this case. Ile was tho person who killed the decr {laughter) ; he was the
Police oificer mos: conceraed in the case, and was examined by you in the
case against Pyari Mobuan, If he is animated by proper motives, how is it
that though he came forward as a witness in the lust cuse, he now refuses—
that s the interpreiation T am reluctantly forced to put upon his conduct—
—to come into the witness-box.

Ti® Magistrute—With regard to Mr, N., 1 may toll you that he will be
going away on leave to-day.

The Magistrate—With regard to Mr. N., I may tell you that he will be
going away on leave to-duy.

Mr. Ghose—It may be that after examining Mr. S—h and getting the
answers which I expect to get from him, it will not be necessary for me to
examine Mr. N.

The Magistrate—Yes, you may depend that Mr. S—h will be sum-
moned, and on the understanding that he will be exnmined later, we may

proceed with the examination of other witnesses.
An immediate summons was then ordered to be served on Mr, 8—h,

Mr. Ghose undertaking to inform the Court in time should he require Mr. 1\[
The trial then procecded and the witnesses were examin- '
ed, and cross-examined, and it was shown clearly that the '
whole prosecution had its origin in Mr. S—h who was the real "
prosecutor behind the Scenes. As soon as the witnesses were
cross-examined and the statement of the lady who was allow~
ed to appear through Counsel, was taken, her Counsel applied
that Mz S—bh should be the first witness called for ﬂ!e
defince, especially as the defence had produced certaits
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letters from Mr. S—h to the Zemindar, showing that the’
fatter had incurred Mr. S—h’s displeasure by his refusal to
fend his elephant. The Magistrate thereupoh said “ There &%
no necessity for you to go into the defence. I acquit-Prasan-
pamayi Dasi.” The lady was put to very great expense by
reason of this prosecution and after the publication of the
procecdings in the newspapers of Calcutta, the Lieutenant-
Governor of Bengal (Sir Rivers Thompson) reviewed the
case in a Resolution dated 1st March 1887, from wkich the

following extracts are taken :—

» * = * It isno doubt possible that Mr. S-h originally went to the
spot and with a rifle, in consequence of the exaggerated account given to
him hy hiz infusmants, Bul his proceedings after his dispute with the
Dewan were entirely uncalled for, and it is quite clear that he should bave
retired from the scene when lLe found thati the reports regarding the animal
were extruvagantly wide of the truth, and that ihe servants of the Babu
were in a position to secure it

5. The proceedings in the next stage were more serious. It appears
that Mr. 8—h at once roported the circumstances to his superior officer,
the District Superintendent, Mr. S., and that the result of their cgnference
was that Mr. 8 - h sent a constable for the man Ainuddin who bad original-
ly reported to him that the deer was doing miscluef and told him, that, as
injury had been done to him he should complain. Without such instigation,
there is no resson to suppose that the man would have moved in the matter.
Thereupon, Ainuddin laid a charge at the Police Station against the Dewan,
Pyari Mohun Basu, and the police sent the case up for trianl. It appears
that the matter also came to the notice of Mr. N., the Magistrate and Col-
lector of the District, and that he was cognizant of these proceedings and
approved of the aciion of the District and Assistant Superintendents. The
question for the Lieutenant-Governor to consider is whether Mr. 8. and
Mr. 5—h acted in good faith, in causing this prosecution to be instituted.

qI‘lmu)r both argue that the fact that some people went to Mr. 8—h and asked
him to take measures to have an animal which was loose and doing mis-
chief tied up constituted the laying of a charge under section 289 of the
Indian Penal Code before a Police Officer, and that the Police were bound
to prooeed with the charge. This explanation does little credit to those by
whom it is advanced. All the proceedings show that the prosecution was
a police prosecution, and the police authorities should not have put for-
ward a complaint or to endeavour to invest it with any other appearance.
Mr. 5—h himself in his evidence on oath said—“1 then told ¢he Dewan
that I should prosecute him for not taking proper care of a savage animal
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in his charge.” But it'is’ quite evident that the oiroumstances did agh
Justify a polies pmoutlon. The animal was not shewn to have been dasi«
gerous and the events ‘of the night on whioh it got loose were not sufficient
tomako its owner or keeper criminally liable because it succeeded in
escaping from fs enclosure. Moreover the animal was then dead, and
Ainuddin or any of the other persons who had been frightened should cer-
tainly have been left to their own remedy. Looking to all the sircum-
stances, the Lieutenant-Governor must hold that Mr. 8. and Mr. 5—h wers
actuated by other motives than those of public duty in proceeding with
the case. Whether these motives ware on Mr. 8—h's part, irritation at
the action or words of Babu Annada Prassd Sen or his adherents, or at the
threat of a civil®action, or on Mr S's part, a desire tosupport his subor-
dinate cannot be determined. But that & police prosecution was instituted
for some other objects than the prosecution of the public interesats, is the
only inference to be drawn from the facts. Mr. N. appears at least passive-
ly to have acquiesced in this abuse of official power.

6. Inthe course of the trial before the Deputy Magistrate, Babu
Chandi Charn Bose, no proof was adduced of habitual fierceness or danger-
ous character of the deer. The complainant stated generally that it was
in the habit of injuring people, but no witness supported this statement
and one directly denied it. The Dewan admitted that on one occasion
when ife keeper had put his arms round the animal's neck {t had shaken
him off, and in doing so hurt him with its horns, and that its born had
been out down in coaosequence. The statement was supported by the
production of the animal’s head in court. This fact itself showed that
measures had been taken to prevent the animal from doing harm. At any
rate the case for the prosecution entirely failed. Yet, the Deputy Magis-
trate instead of directly finding this, dismissed the case on the ground
that the Dewan was not the personin charge of the desr. This error of
judgment laid the basis for the unfortunate proceedings which followed.

7. On its coming to Mr. S8's. knowledge that the case had been dismis-
sed on this ground, he directed the Court Sub-Inspector to apply fora
summons against Babu Annada Prasad S8en's aunt Brimati Prasannamayi.
Thia was a serious aggravation of the previous impropriety of pressing the
prosecution at all, and it brings into strong relief the action of Messrs 8,
and 8—h in instigating Ainuddin to lay his formal complaint in the first
instance., It indicates a recklessdetermination to cause trouble amd
annoyance to those against whom the police had once directed their exer-
tions. The Deputy Magistrate instead of peremptorily refusing to issue
summons referred the case to Mr. N., giving his reasons for thinking that &
summons should not be issued. Thereupon Mr. N. recorded the foolisls
,ud«runstiomn;tﬁe igsue of summons. Itis probable, as you om

iumm looked st the record, but in any case it is clear that b
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apastuioly fafled in his doty as. uhlef controlling Huthority and exeoutive”
boad f the district, The deer, whioh was the cawse of the offence, was
dead; the first prosecution had failed, and an officer in Ahis position, ﬁth
any ¢claim to jndgment, would have been glad of the spportunity of mﬁng
further proceedings. That he should encourage fie cont_muancg of the
scandal by allowing action to be taken against alady, and thus, instead of
suppressing it, giving it the sanction and support of his authority makes
{t manifest that he is wanting inordinary discretion, '

8. The second prosecution as might have been expecdad failed like the
first. One incident oceurred, however, in the course of it, which gave Messrs
8, and 8—h a further opportunity of showing their inability to realise their
responsibility to the public and to the Government. Mr." 8—h who had
appeared as u witness for the prosecution in the first case, was not put
forward as a witness in the second. The reasons given for this are, as yon
huve shown, guite futilo, Mr, S—h was cited as a witness for the defence®
and it was then made evident that the Counsel for the defence wished to
have an opportunity of examining him. When it was found that the case
would he dismissed wilthout any witness for the defence being called, an
attempt was made to induce Mr, 8. to allow him to appear as a witness for
the prosecution, in order that he mutht be oross-examined. Mr. 8. refused
to do so, and the Deputy Magistrate did not exercise his power of calling
him as & witness, and Mr S-—h did not offer himself. Mr. 8.'s explgnations
on this as on other points, show an inability to realise the position of a police
officer in the matter. It was not a matter of "“the fighting out of personal
fasup boetween Mr. S—h, and Babu Munomohan Ghose.” It was a matter
of clearing Mr. 8S—h, and through him Mr. S. himsclf, of animus in
instituting or promoting the prosecution. If no such animus existed, the
police officers should have been ready to take the opportunity of disprov-
ing it. That they doclined the opportunity, affords tho strongest ground
for assuming that they feared the result of the ordeal. Without rejecting
Mr. 8--h's statemeat as regards the altercatlion between him and the Babu's
adherents, the Lieutenant-Governor must hold that there was something
in those proceedings or in the antecedent or subsequent proceedings which
be was unwilling to subject to public scrutiny

9. The whole case exhibits a course of arbitrary and oppressive action
on the part of Messrs. 8—h, S. and N,, which the Government cannot
tolerate. Such proceedings can only bring the administration into contempt
and disrepute and enhance the difficulties of officers who are really anxious
to administer their charges with fairness, Babu Chandi Churn Bose dis-
played a want of judicial accuracy in the first case and of judicial firmness
in the second ; but beyond this, his conduct does not call for unfavorable .
comment. Mr. B—h has already been transferred to the Chittagong

L

Hill Tracts. He is un officer of only a year's standing and was acting io a



{ 67 %)
ger part of these prévepdings in a sybordinate position. ' He*iy aydnd
grade Assistant Superigtendedt offiviating in the 20d grade. .He will s
deprived of his officiating promotion Yor six months, and the Commissionek
oheh;mgong in,donw_itating to him an expression of the strong dis-
‘Pleasure of Government will inform him that his restoration *to promotien
will be @dpendent on the nature of the reports received from his Department-
al superiors. Mr. 8. has already been deprived of his officiating ocharge as
DistrictaSuperinténdent, and iransferred to another District in the capacity
of Assistant Superintendent. The Inspector-General will convey to him the
severe censure of Government, and inform him that be will not be appointed
to the oharge of a district for at leust one year, and until he is reported
to have shown @ better apprecintion of his duty and responsibilities. Mr,
N. has applied to resign the sorvice, but having regurd to the part he took
in the case, and considering that 1t w:s to him as the chief officer of the
District, that Government had to look for the repression of the irregulurities
of his subordinates, the Licutenant-Governor is constrainod to mark his dis-
satisfaction by directing that from the 1st March, Mr. N. shall be reduced to

the 2nd grade of Magistrites and Cullectors.

It will be seen that the Deputy Magistrate was compelled
to issue a summons in the case in order to please his official
superior Mr, N., the District Magistrate, whose conduct in the
case #® so severcly ecensured by the Lieutenant-Governor.
Had the Deputy Magistrate been left free to exercise his
own judgment such a scandal as this would never have taken
place. But the Bengal Civil Scrvice according to its leading
organ the Pionecr, considered that Mr. N. was very scverely
dealt with by the Licutenant-Governor and that paper re-
marked that nine out of ten members of the Civil Service
waould consider themselves “very harshly treated” if they
were called to account in the sume way for doing what Mr.
N. had done!

CASE INO. 15
The Jamalpur Mecla Case—1887.

Jamalpur is a sub-divisional town in the district of
Mymensingh. In 1883 Mr. Nanda Krishna Bose was in,
magisterial charge (executive and judicial) of the Stlb-
diyision.of Jamalpur, and in that year a public meetiug'df-
te %nhabitants of the place was held, in which it was
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resolved that a Mela (exhibition or fait) should be héld,
annually in the town for the encouragement of trade and
agriculture and that it should begin in February or March
and last for,about a month and a half, an] that’ the expenses
should be defraycd by public subscription. The first Mela
or exhibition was held after raising the necessary funds, ona
piece of land belonging to thc Government called Line
‘Jamalpur, which was placed at the disposal of the Mela Com-
mittee by the Sub-divisional Officer, with the consent of
Mr. R. M. Waller, then Magistrate and Collector, of Mymen-
singh. The Mela continued to be held similarly in 1884 and
1885, the surplus proceeds from the public subscription and
the profits being deposited in the Postal Savings Bank, in
the name of the President of the Committee, who during
those years was Mr. Nanda Krishna Bose. Early in 1886 he
was transferred from Jam-lpur and was succeeded by Babu
S. C. D. a Deputy Muagistrate who, shortly after his arrival,
was elected as Chairman of the Mola Committee and the
exhibition for 1886 was held as before. About April. 1886,
certain letters passed between Babu S. C. D. and his official
superior Mr. G., then Magistrate and Collector of Mymen-
singh, as to the desirability of making over the Mela and its
funds to the Government, The members of the Mela Com-
mittee apparently disapproved of this suggestion to deprive
the public of the management of the Mela, and represented
the matter by letter to Mr. Nanda Krishna Bose, the founder,
who was then in another district, Mr. Nanda Krishna Bose's
reply was to this effect :—" You should remember that the
Mecla is a public institution, and not Government property.
There is a committee of management and you have every
right to protest against the diversion of the funds to Gov-
ernment.” It had been customary on the opening of the
Mela every year for the Hindus to worship an image of the
goddess Kali which used to be kept in a thatched house
within the Mela grounds. In November 1886, Mr. G., Magis-
trate of the District, visited Jamalpur and directed his subor-
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dinate Baba 8. C. D, by an order in writing, that the. |

of the goddess Kali should be removed from the Mela grannd'
within six hours, and the goddess was accordingly thrown'
away.. by coolies,— a proceeding which naturally gave
offence to the Hindu community. On JShe 28th Navember
1886, the inhabitants of Jamalpur held a public meeting and
resolved that a goeneral meeting should be convened at
an early date for the purpose of making arrangements for
the Mvla of the following year, and for the purpose of obtain-
ing from the Government®a lease of the Melzground. A
letter was accordingly adlressed by the chairman of the
maeting to Babu S. C. D., containing the substance of the
resolution, to which Babu S. C. D. replicd that he would
convene a meeting, as requested, at an early date. Instead
of doing so however, Babu S. C. D. without consuiting the
committee began making arrangements for holding the Mela
independently of the committee, whereupon another public
mezeting of the inbabitants was held on the 19th Dacember,
at which it was resolved that a letter be addressed to Babu
S. C. D. requesting him to desist from spending the money
of the M-/a fund and from disposing of the furniture and
other moveuable property belonging to the committee without
their sanction. This resolution was also daly communicated
to Babu S. C. D. Oa the 25th Doecember 1887, a further
meeting of the Mela Committee was held at which it was
resolved that Babu S, C. D., having failed to convene a
public meeting, and by rcason of his time being almost
entirely taken up by official duties a non-official and Hono-~
rary Magistrate should be appointed president of the Mela
committee, and that he should take over all the properties
belonging to the Ma from Babu S. C. D. It ,was further
resolved that in asmich as Mr. G., the Magistrate and Col--
lector was opposed to any religious worship or amusement
of any kind being held on Government land, it would he
desirable to hold the Mza on some other sitec not belonging,
to the Gpvernment. The substance of this resolution haviag:
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been communicated to Babu S. C. D. by the newly el'ectéd'

president, Babu S. C.D. by way of reply forwarded a copy

of the following letter from the Magistrate and Collect* —
“ To the Sub-Divisional Officer, Jamalpur, -
““wYour No. 193, dated 28th Dcoomber 1886. You will. make nothm.x
“gver to any one else ; the regulation of the Mela is to remain in your hands
“ uy Sub-Divisional Officer, nssisted by the Committee.

1st January, 1887, (8d.) E. G.— Magistrate and Collector.”

A general meeting of the inhabitants of Jamalpur was
again held in February 1887, andsit was resolved by those
présent that in consideration of the approaching Jubilee of
Her Majesty the Queen-Empress, the Mela should be opened
on the 16th February, the date fixed for the celebration of
the Jubilee, and that out of the proceeds of the Mela
a school should be established to be called the Jubilee
Vernacular School. In accordance with this resolution a
public subsecription was raiscd by the Committee, and it was
announced that the 3/a would be opened on this occasion
ata place called Khatiakury in Jamalpur, on the 16th
February. Traders and shopkeepers accordingly comrtienced
to arrive from the interior from about the 13th February 1887,
with various kinds of goods, and to occupy stalls which had
been built for them by the Committee. On the I4th February,
Babu S. C. D., who expected to be supported by the District
Magistrate, accompanied by a Sub-lnspector of Police and
about 20 constables and 8 or 10 chaukidars or rural watch-
men, suddenly appeared without uny complaint or informa-
tion of any kind on the Jllu ground, and ordered the
Police to examine the weights of the shop-keepers. Where-
upon several persons apprehending ill-treatment ran atray;
three of them who stayed there were arrested by the Police,
but subsequently relcased and their weights taken from them.
Babu £. C. D. intimated that orders would be passed regard-
ing them hereafter. On the I5th February several Police
constables again came to the Mela ground and commenced
to dissuade the shop-keepers and others from attending the
Mela. About that time Babu S. C. D further “$nstituted
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proceedings against several of the supporters of the .deﬁf
the gurpose of binding them down to keep the peace, . bwt
afte?wards took no further steps in the matter.

The Mela, ih spite of the opposition of the "Magistrates
and the Police, was however opened on the 16th February ag
announced, and about the same time Babu S. C. D. himself
gave out that he would open another Aig at Line Jamalpur,
on 9th March. The Palice during this period were instru-
mental in harassing the supporters of the public Mela opened
on the 16th Febraary in various ways, and certain complaifits
of ill-treatment and wrongful confinement were brought
against the Police by some of the shop-keepers who had come
to the J//a, while on the olher hand, the Police preferred
certain charges against the Mela people, accusing them of
having forcibly compelled traders to go to their Mela. Babt
S. C. D. in his judicial capacity accepted all the comy;lafqta
by the Police and set them down for hearing, while he was,
reluctant to take any action on the complaints brought by the
shop-kReepers. On the 22nd February, the Sub-Inspector of
Police reported to Babu S. C. D. through the Inspectorthat a
constable under him had been obstructed in the discharge of
his duties on the previous day by two of the men who had
preferred charges against the Police. On this report Babu
S. C. D. passed the following order: “Police to send up
rioters under section 353 Penal Code,” and in accordance with
this order sent up two of the complainants against them
on a charge under that section. On the 25th February, a
further complaint was made by a Head-Constable of Police’
at- the Police Station charging the Vice-Chairman of the
Municipality, one of the principal supporters of the Mela, with
having been a member of an unlawful assembly in his own
house with the intention of beating the Police, but that the
unlawful assembly were unable to carry out their mtentldn
in as much as the constable had taken shelter in the Puhcg
Station. While these charges and counter-charges were being
preferrdd, Babu S. C. D. instead of waiting till the oth March,
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suddenly opened his Mela at Line Jamalpur about “the end of
Februaty and attempted, with the assistance of the Poliee, to
Tnduse t.i’adgrs and shop-keepers to stay away from the public
Myla and to attend his own. Early in March several of the
complainants and accused persons connected with the public
Mela applied to the Magistrate of the District to transfer all
the cases then pending before Babu S. C. D. to some other
Magistrate, on the ground that Babu S. C. D. was personally
interested in their result. Mr. G. felt bound to accede to this
prayer and he transferred all the cases then pehding to the
Court of another subordinate of his—a Deputy Magistrate,
Babu A.K R in the town of Maimensingh. However, the
day before the order of the District Magistrate to transfer the
cases, reached Babu S.C.D, he himself instituted certain
cascs against some of the men and charged the mukhtear
or legal practitioner, who had objected to his trying the cases,
with perjury in having made, as he alleged, a false statement
in a petition filed by him on behalf of some of the supporters
of the public Mela. Afterthe transfer of the cases to the Court
of Babu A. K. B. he, before he had been spoken to by the
District Magistrate, dischurged four of the accused persons
sent up by the Police on the 14th March. On the 15th, how-
cver, that is the next day, Mr. G, the District Magistrate,
sent for Babu A. K. B. while he was trying some of these
cases and had half-an-hour's conversation with him. Babu
A. K. B's attitude towards the public Mela people changed
considerably after this interview with his official superior and
he convicted three of the defendants as being members of an
unlawful assembly and sentenced them to pay a fine of
Rs. 20, the sentence being unappealable. Two persons who
had been charged by the Police with obstructing them, the
same Deputy Magistrate sentenced to 31 days’ rigorous im-
prisonment, declining to summon Babu S. C. D. who had
" been cited as.an important witness by the defence. These
two persons appealed to the Sessions Judge who acquitted
them both disbelieving the evidence adduced aéaiﬁst thém.
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The Sessiofis Judge concluded his judgment thus :—
“ In conolusion, I think that the reasonable and proper omﬁm o
“be put upon the case isthat the Police used undue Ppreggure to pmayt
“ people from attending the Melz, and that any conflict that may Hdy@grisen
“hetween the Polioe and the others, was the comsequence of the unwarratie
“able and foroible interference of the former, This is the pfobable interpre~
“{ation as shewn by the- evidence for the defence, and specially & the
“respsctable witness, Gobind Prosad Neogy, whose testimony appears en-
“ titled to full credit.”

With respect to a case brought against two other persons
belonging tos the public Mcla, of wrongful restraint, Ba.bu
A. K. B. refused to acquit the accused although by law he was
bound to do so when the complainant did not appear and
gave no evidence. In consequence of Babu A. K. Bs deter-
mination to proceed with the case the Sessions Judge was
appealed to, to interfere, and he at first hesitated to believe
that any Magistrate could proceed contrary to the express
provision of the law and suggestedthata fresh application
should be made to Babu A. K. B. on the subject.

THhe second application to Baubu A. K. B. having been.
ineffectual, the Sessions Judge passed an order to the effect
that the Deputy Magistrate’s action was contrary to law and
that he should stay proceedings pending a reference to the
High Court on the subject, thc Sessions Judge being by law
unable to give any relief himself. On receipt of this order
Babu A. K. B. abruptly acquitted the accused. In another
case originally brought by the Police Babu S, C. D,, in which
three persons were accused of using fraudulent weights, Babu
A. K. B. sentenced two of the accused each to 9 months®
rigorous imprisonment.

On appeal the Sessions Judge in May acquitted bhot#i-
prisoners on the evidence remarking that the Sub-Inspector
had acted unfairly in making a raid on the shop-keepers imi
the public Mela while leaving the shop-keepers of the rival
Mela “ unmolested.” As regards the cases brought a.gamw:
the Potice, Babu A. K. B. dismissed them &Il Meanwhila
Babu §* C’ D., the Deputy Magistrate in charge of Inmalpur,
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wrote a letter to'Mr. G. asking for permission to pmsecute two
“persons on.a charge of perjury for having made ‘certain’ allé?
gations which Babu S. C, D. characterised as false, in a
._petl‘ﬁ(m ﬁ!éd before him objecting to be tried by him. Mr. G.
thereupon passed this order :—" The prosecution is sanctioned
under section 193, or any other section that may appear neces-
sary. Made over to Moulvi Mahomed, Deputy Magistrate, for
trial.” On the same day Moulvi Mahomed, another subordi-
nate of Mr. G,, equally afraid of incurring the displeasure of
Mr..G., without recording any evidence whatever.at once,
on the receipt of Mr. G.s sanction issued warrants for the
arrest of the two men concerned. An application was there-
upon made to the High Court at Calcutta setting out all the
facts in detail, and praying that all the conyict.ions referred
to above might be quashed, and that the proceedings in
the so-called perjury case should also be quashed on the
ground that the whole of tho proceedings of the Magistracy
of Muaimensing were mala fide and perverse. The High
Court consisting of the Chief Justice and Mr. Justice Ghunder
Madhub Ghose quashed all the convictions and proceedings of
the different Magistrates concerned as illegal and improper.
In the result while all the prosecutions instituted by the
Police and the Magistracy ended in the acquittal or discharge
of the accused, nothing could be done as regards the com-
plaint preferred by the public JMela people which had been
summarnly rejected or dismissed, and whose grievances there-
fore remained unredressed so far as the criminal courts are
concerned.

The whole of the proccedings were subsequently review-
€d’by Sir Steuart Bayley, then Lieutenant-Governor of Bengal,
.who in an elaborate Resolution, dated 31st August 1887, after
pointing out in detail some of the facts narrated above,
‘passed orders not only inflicting punishment on the different
Magistrates concerned, but also censured the Commissioner
of the Divisioff for having neglected to interpose his authority'
in order to prevent what was, in the Lieutenant-Govergors
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opinion, £ ggave scandal. Sir Stéuart Bayley: Holt it fo be hig
duty fo examine the facts of the case minutely and camé” 1o
the eonclusion that the action of the local magnsterial autho-
rities was wholly unjustified. The following four paragraphs
are extracted-from the Lieutenant-Governor’s Resolution and’
special attention is drawn to the remarks contained in para-
graph X. The more important passages have been printed in
italic type :—

VI. The Lieutenant-Governor has dealt =at some length on thess
matters, because he considers agtion like that taken by Mr. G. to be mis-
ohievous. It is Tmanifestly impossibie to expect nutivé geutlemen to-co-
operate with a Government officer in voluntary works of public utility if
they know that they are liable {o be overridden and thrust asidoe as the Mela
Committee has been in the present case, and the effects of such injudicious
action as that under comment extends far beyond the particular case con-
oerned, for it tends to croate a breach betwoen the most active members of
the local public.and Goverenment officials, which cannot fail greatly to limit

the influence and capacity for usefuluess of the lattor class.
* - * - * - - -

*

X. In the opinion of the Lieulonant-Governor th:se proceerdings
tnvolvedga grave misuse of jud:cial aufhority. Sir Steuart Bayley does not -
see the slightest reason to suppose that there would have heen a breach of
the peace if the Police hiad not interfered and by their action brought on a
semblance of disturbance which was mde the excuse for a harassing series of
criminal cases, all of which ¢an be traced to the fuct that the Magstrate of
the District disapproved of the way in which a Mela was being managed by an
independent Committee and superseded them without authority. The whole
case s a striking (llustratrn of the danger and inconvenience of the union
of executive and judicial functions in {ie sume officer when that officer
bappens o be indiscreet and intolerant, but as this union is for the present
essential, the pructical lesson to be drawn from it is the necessity for
extreme vigilance on the pari of controlling and supervising officers and the
magnitude of the evils attendant on failure «n thiy respect. It is cleur to the
Lieutenant-Governor thut years of patient and careful working on propes
lines can scarcely undo the mischief and remove tha prejudice aguinst jﬁi
existing aystem produced by a single case like the present, where the in-
discreet and improper proceedings of the local officers are left unchecked -by.
the Commissioner, whose special duty it is to supervise their action.

- - - " - * - L]

X1I. On a review of all these unfortunate proceedings it is impﬂulﬁﬂl
to goqpit tRe Disirict Cificer, Mr. G., who must be held muainly responsible

-
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for them, of grave errors of judgment, of want of temper and arwtrm 'm‘n-
duct, The same remarks apply, though ina less degree, to'the Bu?-Dhna-
* sional Officer, while the failure of Mr. L. adequately to gragp the responsi-
bilities of his position as Commissioner is disappointing. The Lieutenant-
Governor sees nothing to find fault with in the conduct of the Sub-Divisional
Officer at the outsset. His report to the Magisirate of the 4th November
shews that he clearly understood the character of the Mela and the position
of the Committee, and he then gave sound and judicious advice to the
Magistrate which, if followed, would have prevented all the mischief which
has occurred. The Magistrate having rejected his recommendation in his
ill-considered order of the 18th December, the Deputy Magistrate did not
offer any advice when forwarding the proceedings of the Mela Committee
mocting on the 25th December, after he had received the order to CATTY On
the Mela himself as Sub-Divisional Officer with the assistance of a Com-
mittee who were overridden by that very order. He seems to have
identified himself completely with Mr. G.'s policy, and to have fought the
Committea with all availuble weapons. His conduct from this time, was
a long series of blunders and perverse acts, while much of his reports to
Mr. G. amounted to distortion of the actual facts. He had an opportunity
of retreating from lus false position by acting on the suggestion made by
Mr. G. in reply to his letter of 5th January, but failed to avail himself of
it. 1tz obvious however that he believed himself throughout to be acting
in harmony with the Magistrate’s views, and there was only tooy,much to
salis{y such a belief on his part. His Honor is satisfied of the Babu’s un-
fitness for the place he occupies, und an arrangement will be made for his
eurly removal,

XIII. The task of reviewing Mr. G's action throughout this case isa
difficult and unpleasant cne. He is un experienced officer who has hither-
to borne a fuir reputation, and the Lieutenant--Governor has anxiously
trjed to take the most fuvourable view of his conduct which the facts will
allow. He is however compelled to remark that some points have left a
painful impression on his mind. Among these are Mr. G.s silence on the
subject of removal of the image and hut of Kali till attention had been
called to it in the press, although the matter was more than once referred
to in papers which came before him. IHis remark that the Sub-Divisional
* Officer was to be assisted by the Committee in carrying on the Mela, the
‘arder being passed on the proceedings of a body olaiming to be the Com-
mittee which had rcmoved the Sub-Divisional Officer from the post of
Ohairman ; the misleading remark on the report to the Commissioner on the
""7th March that there had been a local dispute about sothe rival fairs at
Jumalpur, and the ambiguous orders given to the Sub-Divisional Officer
regarding the Mela started on the new site. Assuming that these omie:
saions and ambiguities worc the results of heedlessncss, there gtill remaing
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the fact tha¥ nothing but Mr. G.'s indiscreet interforencs with the w
mittee's mathod of celebrating the Mela led to the decision to have'an uns
official Ohmnmm. and to sever themselves from the Deputy Maxistrate's

management. Mr. G. next refused to accept this decisicn or even to
enquire into the represemtation made to him, and insisted onthe Deputy
Magistrate continuing {0 manage the Mela and retain the funds amd
property of the institution, with which, save in the matter of withholding
the use of the Government land, he had no longer any claim to be con-
sulted. Then when the rival Mela was started, and the Police, aoting
under the supervision if not at the instigation of the Deputy Magistrate,
began a series of arbitrary arreats ip obstruct it, the District Magistrate,
instead of at omce putting a stop to the prosecution and staying the arbi-
trary proceedings of his subordinate, allowed the case to proceed, passed
the weak and injudicious order to the Deputy Magistrate about proceedings
under sectiocn 144 of the Criminal Pocedure Code, arbitrarily dismissed the
Government Pleader and suspended the Sub-Inspector of Schools almost
avowedly for the part they had taken in support of the rival Mela, sanction-
ed what h& ought clearly to have seen was an unjustifiable prosecution by
the Deputy Magistrate under section 193, lndian Penal Code, and so
through his mismanagement and remissness, caused what before was a
trivial and unjustifiable exhibition of local feeling, to grow into a grave
public sgandal rendering necessary the intervention of the High Court to
prevent furlther injustice. Sir Steuart Bayley has anxiously considered
whether he is justified in allowing Mr. G. to continue in the first grade of
Magistrates and Collectors. He has decided, though with much doubt, that
the general good service rendered in the past by Mr. G., may now be
counted in his favour, and that the Government may be spared the pain of
degrading him, especially as after the present case he must forego all hope
of further promotion. But His Honor considers that it is no longer safe
to entrust to him a Diatrict so important and difficult to manage as Majnén=
singh and arrangements must be made as soon as possible for his remaval
to a lighter charge.

As regards the proceedings of Babu A. K. B, the Lieut-
enant-Governor in a separate Resolution passed the followmg
orders :—

3. As regards the prosecutions for using false weights, it is to be fearsed

' that the severe sentences were.inflicted with the object of punishing men
who in the matter of the Mela had taken up an attitude of hostility 4o the
Bub-Divisional Officer of Jamalpur; but even putting the mqst oharitable
construction on the motives of the Deputy Magiatrate, Bir Stéuart Baylsy’
cannot but come to the conolusion that the groas carelessness and want of
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judgment in this and the other cases cannot be adequately punished by. the
most severe reprimand,

4. His Honor therefore directs that Babu A. K. B. be degraded to the
bottom of 6th grade of the SBubordinate Executive Service, and that he be
deprived of his first class powers, He will remain at the bottom of the
Btd grade, until satisfactory reports are received from his superior officers
regarding his work and industry. On the receipt of such reports, the
Lieutenant-Governor will then consider the question of restoring to him
first class powers, and moving him to the top of the sixth grade in order
that he may become cligible for promotion to the fifth grade. The Deputy
Magistrate will also be transferred to the head-quarters of the District of
Dinagepur.

It may be mentioned here that Mr, G., the Magistrate referr-
ed to in the case, was a senior officer of many years’ standing,
and that the Resolution from which extracts are given above
created a great sensation among the members of the Execu-
tive Branch of the Bengal Civil Service, who as a body
strongly disapproved of the vigorous action which Sir Steuart
Bayley had been forced to take against a member of their
own service. Accordingly an agitation was set on foot by
some members of the Bengal Civil Service against thevaction
of Sir Steuart Bayley, and Mr. G. was induced to prefer an
appeal to the Government of India against the orders of the
Lieutenant-Governor. The Government of India was led to
modify only that portion of Sir Steuart Bayley’s order which
directed that Mr. G, should forcgo all further promotion as,
in the opinion of the Government of India, such a direction
as regards the future ought not to have been made. The
grieyance of the Executive Branch of the Civil Service in
connexion with this case appeared to be that by his action
Sir Steuart "Bayley had publicly exposed the proceedings of
a District Officer and many of them felt, and urged in tHe
columns of the public press, that if the Government were. to
take such action as Sir Steuart Bayley had done, the prestige
of District Magistrates as a body woudld be lowered. As
regards the proceedings of the Subordinate Deputy Magis-
trates, the general feeling in Bengal was that few Deputy
Magistrates, if placed in the position in which Babus °S. @. P.
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and A. K. B. had been placed, could have 'had the coutagé’
to act diiferently.

CASHEH INO. 1868
The Contai Case—i1889

In this case Bikanta Nath Hazra, a Pleader practising in
the Munsiff’'s Court in the Sub-division of Contai in the
District of Midnapur, had bought a plot of land near the
Sub-divisiong]l Court-house at Contai for Rs. 1,150, and after
his purchase he had taken possession of the land as well as
of the building and tank situated thereon. Subsequently a
claim was asserted by the Sub-divisional Magistrate on
behalf of the Collector of Midnapur, who represented the
Government, that the tank in question was partly situated on
Government land. In order, however, to avoid all litigation
Bikanta Nath Hazra in October, 1886, applied to the Sub-
divisional Officer of Contai to put an end to all dispute by
settling at a reasonable rent that portion of the tank to which
the Government had asserted a claim. Bikanta Nath Hazra
after taking possession of the tank spent about Rs. 300 in
excavating it with the knowledge of the Sub-divisional
Officer. Certain personal differences having arisen between
the Sub-divisional Officer and Bikanta Nath Hazra, the
former reported to the Collector and Magistrate of Midnapur,
Mr. V,, that he disapproved of a portion of the tank being
settled with Bikanta Nath Hazra. In April 1889, Mr, V,, the
Collector of Midnapur, on the suggestion of the Sub-divisional
Officer objected to make the settlement of the' tank with
Bikanta Nath Hazra, whereupon the latter presentéﬁ"’ certain
petitions to the Collector of Midnapur, urging that although
the claim of the Government was based upon certain errors i
a certain measurement paper, he was willing, in orden—w
avoid all litigation, to take a settlement of the disputed tank-
at a reasonable rent. To these petitions Bikanta Nath Hazray
regeiyed oo reply uatil the 13th May, when Babu B. K. B. thed#!
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Sub-divisional Officer of Contai wrote to Bikanta Nath Hazra
to say that the tank was to be kept Khas (in the possession
of the owner) for the present, under the orders of the Collec-
tor, and it could not be settled with Bikanta Nath Hazra; the
letter ended with these words: ‘‘ Please therefore do not
interfere with the tank in any way.” Bikanta Nath Hazra
believing that the Collector of Midnapur had no authority to
oust him from any portion of the said tank without a decree
of the Civil Court continued to remain in possession of the
tank. On the 21st May proceedings were instituted in the
Court of the Second Deputy Magistrate of Contai under sec-
tion 145 of the Criminal Procedure Code, so that the Magis-
trate might be in a position to decide summarily who was in
actual possession of the tank. After the issue of the summons
in this section 145 case, it struck the magisterial authorities
that such a case must necessarily result in Bikanta Nath Hazra
being maintained in possession of the tank and accordingly
the proceedings were dropped. On the 23rd May, however, an
order was issued by Babu B. K. B., Sub-divisional Officer of
Contai, who purported to act as a judicial officer, calling upon
Bikanta Nath Hazra to show cause within seven days why
he should not be prosecuted under the Penal Code for having
disobeyed the order contained in his letter of the 13th May,

namely, “Please therefore do not interfere with the tank in
any way.” Bikanta Nath Hazra accordingly showed cause
and contended that the order in question was not lawful and
not one which he was bound to obey, and that therefore he
had committed no offence under section 188 of the Penal
Code on the admitted facts of the case. In as mueh as the
Magistrate of the District had sanctloned and approved "of
this criminal prosecution, Babu B. K. B. refused to drep the'
case and passed the following order on the 15th June ;— Pro-
secute Bikanta Nath Hazra under section 188 Penal Code.

Case made over to Babu S. P. Sircar (another Dgguty Magis-
trate), for trial.” At the time of passing this order in reply
‘to aremark of Bikanta Nath Hazra's Pleader, thdt suckt a
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prosecution would be vexatious and servé no usefu! pPorpose,
the Deputy Magistrate remarked in open court :—* You do
not see my peculiar*position in the matter,” uhdoubtedly re-
ferring to the prosecution having been inspired by the Mﬁg‘ls- '
trate and Collector of the District, Mr. V. The case was
taken up on the I5th June by Babu S. P. Sircar, who fixed it
for the 25th of that month, but subsequentl}' intimated to
Bikanta Nath Hazra that he should try to move the High
Court and relieve him from the unpleasant task of trying such
a case and gave him time for that purpose until the 10th Ju}y.‘
Bikanta Nath Hazra thereupon moved the High Court on the
ground that the prosecution was not bond fide and that its only
object was, by harassing him, to compel him to abandon
possession of the tank. On the application of Bikanta Nath
Hazra, the High Court issued a rule, and on the 29th July,
after reading the explanations submitted by Mr. V. made the
rule absolute setting aside all the proceedings, at the same
time remarking: “We do not think this prosecution was
rightly instituted.”

Case of this description though petty in character, are by
no means uncommon, but in the vast majority of suoh cases
the aggrieved person would rather submit to the dictates of
the Magistrate of the District than bear the expense and
trouble of moving the High Court at the risk of incurring the
displeasure of the local authorities.

CASE INO. 17

The Serajgunge Case—i1891

Two Zemindars in the sub-district of Serajgunge, named
Chandra Kishore Munshi and Dinendra Nath Sanyal, had
BOm# altercations regarding their respective shares in the
rents of cerain lands in the Serajgunge Sub-division of the
District of Pubna. Dinendra Nath Sanyal claimed a portion
of the tents which the tenants were paying to Chandra
Kishore Munshi and managed to enlist on his behalf the
gympathies’ of Mr. B, the Collector and Magistrate of the
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Sub-division of Serajgunge. Mr. B. summoned Chandra
Kishore Munshi to his private residence on Sunday morning,
7th June 1891, and teld him that he would not be allowed to
depart unti he had made up his dispute with Dinendra Nath
Sanyal, who was also present on the occasion, and until he
had signed an agreement to that effect, adding that in case of
rofusal Chandra Kishore Munshi should be at once arrested
and sent to the lock-up on a charge ot hiring club men.
Chiandra Kishore Munshi was then detained without food for
some hours and, seeing no means of escape from,the prosecu-
tion with which he was threatened, he intimated in the after-
noon his readiness to obey the Collector’s orders. Mr. B. then
wrote out the desired agreement which both parties signed in
the presence of two police officers, who were called to witness
the execution of the deed. Some days later Chandra Kishore
Munshi on being requested to appear before the Registrar of
Deeds, and acknowledge his signature to the agreement,
refused to do so on the ground that the signature had been
obtained by coercion. Thereupon Dinendra Nath ®anyal
brought a civil suit to enforce the registration of the agree-
ment and evcntually obtained a decision in his favour from
the Subordinate Judge of the District. From that decision
Chandra Kishore Munshi appealed to the High Court at
Calcutta on the ground, that the deed having been extorted
from him by Mr. B. by coercion, he was not bound by law to
register. The High Court, consisting of Mr. Justice Norris
and Mr. Justice Banerjee, on the 17th August 1894, when the
appeal came on for hearing, reversed the decision of the
Subordinate Judge and made the following remarks:—

“There cannot, we think, be a shade of doubt that the defendant's signa-
fure to the agreement was obtained by duress and intimidation. Mr, B.'s
evidapoe is conclusive on the point. We are of opinion that the defendlmt'
signing of the agreement under the circumstances was not an execution
thereof within the meaning of the Act:; indeed it was no execution atall.
Exeoution must mean voluntary execution, that is, the signing of the doou~
ment of the exeoutant's free will. It could not possibly be contended that,
if Mr. B. had forced a pen into the defendant’s hand, held it there; and by



