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force guided tlie hand to write the signature, such = signing was an’
exeoution in law; and there is no difference between the two cases. We:
think, therefore, that the appeal must be allowed. ' We cannot con-
clude this judgment without expressing our unquaijﬁa:lr- disapproval of the
conduct of Mr. B, in this matter, as disclosed in his own evidence ; his
novel but appurently illegal method of replenishing the Lady Dufferin Fund
is not before us, and we say nothing about it. A copy of thm Judg‘n:ant will
be forwarded to the Local Government.”

As stated above, the Judges forwarded the papers of the.
case to the Lieutenant-Governor of Bengal for such notice as”
the Government might be induced to take regarding the
unwarrantable conduct of Mr. B., but Sir Charles Elliott, then
Lieutenant-Governor, unlike his predecessors in that office,
refused to take any action and declared in the Bengal Council
in answer to a question that he had senta copy of the
judgment to Mr. B,, but after a careful consideration of the
whole case he had come to the conclusion that it was not
necessary for him to interfere further in the matter. The facts
of the case were all admitted by Mr, B. himself in his evidence
given Wefore the Subordinate Judge of Pubna, and it was
perfectly clear that Mr. B. threatened to make improper use of
his judicial powers in order to force Chandra Kishore Munshi
to execute the deed, and also to extort from him, as admitted
by Mr. B. himself, a large sum of money as a subscription to
the Lady Dufferin Fund, The evidence of Mr. B, upon this
point was in these words :—"“ Both sides promised in writing
to pay a subscription of Rs, 1,000 each to the Lady Dufferin
Fund if they would leave Serajgunge without my permission,
In my previous deposition 1 said:—"1 took recognisance
bonds from Dinendra Nath Sanyal and Chandra Kishore
Munshi for Rs. 1,000 each to be forfeited to the Lady
Dufferin Fund.” _

Supporters of the present system of combining execufive
and judicial authority in the District Magistrate naturally -
apprehend that sucha hold as Mr. B. possessed over the.
Zemindars of his district would be weakened by a separatiof..
of sthe t&o functions. and herein lies the secret of their .
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strenuous opposition to the proposed separation. This case
further illustrates what is really meant by those who insist
upon the prestige of the District Magistrate being upheld by
investing him with judicial powers.

CASE IWO. 18
The Sararchar Case—i1892

The proceedings in this case were published in pamphlet
form by Mr. H. N. Morison, barrister-at-law jn Calcutta, in
May 1893, under the title of “ Official prestige wersus the
Liberty of the subject:—A case illustrative of the danger of
investing District Magistrates in India with judicial powers.”
The facts as summarised from the evidence were as follows :—
One Sarat Chandra Ray was a landholder lin the village of
Sararchar in the district of Maimensing ; he had been once a
wealthy landlord but was in reduced circumstances at the
time of the occurrence. In January 1892, Mr. P., the District
Magistrate of Maimensing, went out on tour in the inserior of
the District. One morning about 2 o’clock, a bullock cart
containing various articles belonging to Mr. P. arrived at the
Sararchar Bazar, in charge of a cartman. The cart was left
in the middle of the road and the man in charge was apparen-
tly asleep ; about an hour after Sarat Chandra Ray, accom-
panied by some men came to the Bazar while under the
influence of liguor, and happening in the dark to stumble
against the cart fell down. Enraged at this Sarat Chandra
Ray struck the cartman with a cane and asked him why he
had kept the-cart in the road. The man replied that the cart
belocnged to the Magistrate of the District; the drunken manp
thereupon made use of some contemptuous epithets with
reference to the District Magistrate, and went to the house of
a woman named Shyama, where he misbehaved himself by
breaking the mat wall of her house and assaulting her; in
the morning, however, he himself caused the mat wall to be
‘vestored. His companions, however, did nothing during the
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night and his servant, one Peer Mohamed, merely carried &
lantern. The woman Shyama did not at first, think it worth
while to prefer any complaint against Sarat Chandra Ray.
The next morning Mr. P. arrived and was informed of.
the occurrence during the night,- and especially of the tact
that Sarat Chandra Ray had spoken contemptuously of the
District Magistrate. At the same time it was reported by one
of his servants that a tin box which had been tied to a table .
on the cart was missing. The possibility of the box having
fallen off an @pen cart while in motion when the men were
probably asleep, did not suggest itself to Mr. P. in his then
excited state of mind. On hearing of the occurrence he at
once proceeded to record the depositions of his servants and
immediately issued a warrant for the arrest of Sarat Chandra
Ray and his unknown companions, on charges of rioting, hurt,
and theft. He also directed that the woman Shyama who
had made no complaint, should be sent up to him. The
evidence, however, did not in the least justify the arrest of
Sarat ®Chandra Ray's companions or of the man who
happened to carry the lantern. Instead of preferring any
complaint himself and appearing as the prosecutor before
the Police officer, Mr. P. proceeded to vindicate his dignity
and prestige, which he imagined had been set at defiance
by the drunken man, by himself issuing the warrants of
arrest. Not content with issuing the warrants Mr. P. with-
out a particle of evidence, issued a sccond warrant direct-
ing the Police to enter the house of Sarat Chandra Ray and
search his premises ‘‘using reasonable force if necessary,”
and he further declared that Sarat Chandra Ray’s house
was used for receiving stolen goods. The hpuse was
searched by the Police, but nothing was found. On fthe
next day, namely, 20th January, one Nazu Sheikh brought to
Mr. P. his tin box with all its contents (two or three books, .
some stationery, &c.), and stated thata chaukidar or rural.
watchman named Umed Ali had picked it up very early in
tie morfing of the previous day on the road, where it ‘fhight



( 8 )

have fallen off the cart at night. On finding his box Mr? P.
evidently wavered in_his mind as to whether the charge of
theft against Sarat Chandra Ray could be maintained and
accordingly he proceeded to give the following direction:—
“ As to the theft of the box I do not think there is sufficient
evidence to submit 4 form,* the case must be fully investigat-
ed. The Police have got the clue. Umed Ali, chaukidar,
left the box at the house of Nazu Sheikh. The chaukidar has
not been produced.” Later in the day the chaukidar appeared
before Mr. P. and gave his deposition, to the"effect that he
had picked up the tin box on the road, and he was corroborat-
ed by the Panchyct or head man of the village., Mr. P. with-
out any grounds professed to disbelieve the chaukidar’s
evidence and directed the Police to enquire if he could not be
made an accused, remarking that his case would fall under
section 414 of the Penal Code, namely, assisting in concealing
stolen goods. At 3 P. M, onthe 27th January, the Police
recorded two complaints onc by the cartman and the other by
the woman Shyama, who in the meantime had been 'Induced
by the Police to come forward and complain. The Indian
Procedure Code requires thatthe Police should proceed to
investigate a case after the receipt of a complaint called the
First information. In this case however, the Police had been
directed to make the investigation by the real complainant
Mr. P, the day before any formal! complaints were lodged,
but before the Police had recorded any formal complaint Mr.
P. gave them this direction: “Police to submit 4 form,*
sections 147 (rioting), 379 (theft), 457 (house-breaking by night),
457 (house-breaking by night after preparation to cause hurt).
Sarat Balu and Govind Singh to be shewn as absconders.”
The Head Constable of Police to whom the search warrant
had been directed by Mr. P. on the 26th January, lost no
time in reporting on the same day that he was unable
to find Sarat Ray in his house and on the next day

* An 4 form is » form sent Ly the Police when the case issaid to be in their oplnion
Peoved.
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‘the .27th, Mr. P. issued a proclamation chlling upon Saraf
Ra¥y to appear within. 31 days, and-in the same hgath"’ﬁe'.
directed that his house and all movable- propérty in it should
be attached. The result of this extraordinary proceeding was
that on the'evening of the 27th January, a large Police force
went to Sarat . Ray’s family residence and took possession of
all articles including those for domestic use such as bedding,
&c., and the wearing apparel of the ladies of the family as
well as the jowellery on their persons. The report of the
Sub-Inspector of Police, whe made the attachment, showed
that 181 arlicl®s were removed from the house to the Police
Station, a distance of four miles, and that the only properties
not removed were of an immovable character, even the cows
were taken away to the pound. Similar action was taken
with regard to the articles found in the house of Govind
Singh, then supposed to have been an accomplice of Sarat
Ray. From the various orders passed by Mr. P. in connexion
with the case, it was evident that the Police were acting
cmircly.undcr his directions. Umed Ali, chaukidar, was at
once arrcsted and sent up in custody charged as suggested
by Mr. P. under section 414 of the Penal Code, the servant
who had carried the lantern was also, under Mr. P.s orders,
taken into custody and sent up by the Police, although he
was accused of doing nothing more than merely carrying the
lantern. Having got the Police to submit A forms for
offences which were all unbailable (except rioting and hurt)
in the two cases ostensibly instituted by the cartman and the
woman Shyama, and having got them also to remove every
household article from the premises of Sarat Ray, Mr. P. now
proceeded to choose his own tribunal for the final disposal of
the two cases. Ordinarily they would have been triable by
a Bengali gentleman, the Sub-divisional Magistrate of Kisore-
gunge, within whose jurisdiction Sararchar lay. He happen-
ed, however, to be a Magistrate of the first class and though
fully competent to try the charges, an appeal from his deci-
sion woyld by law lie not before Mr. P. but beforc the -



( 88 )

Sessions Judge. Mr. P. would not trust that magistrate, or
any other magistrate with first class powers, but without’
assigning any reason whatever as required by law and in the

exercise of his powers as District Magistrate ordered, on the

Ist February, that “the cases will be tried by Mr. H.” then an

Assistant Magistrate exercising only second class powers and

the before subject to the appcllate authority of Mr. P. himself.

The result of this order was that the case was removed from

Kisoregunge Sub-divisional Court to a distance of about 40
miles, and this order was deliberately passed a'lthougb Mr. P.

knew that one of the charges which he had himself made

against the men was for an offence under section 458 of the

Penal Codc, which was unbailable and could not legally be

tricd by Mr, H. or by any second class magistrate,

On the 5th February, one of the alleged companions of
Sarat Ray appeared before Mr. H. and prayed that a month’s
time might be given to enable the accused person to move
the High Court in Calcutta to transfer the case to another
district. As under the law Mr. H. could not refuse this ap-
plication, he adjourned the hearing of the case to the 4th
March. Sarat Chandra Ray evidently was afraid to appear
before Mr. P. or his subordinate Mr. H. until he felt sure he
would be allowed an opportunity of moving for a transfer of
the case to a district where the magistrates would not be
under the influence of Mr. P., and accordingly he appeared
before Mr. H. on the 8th February, two days after he learned
that he had got that opportunity. On his appearance Mr.
H. ordered the release of the attached properties, which were
returned to him on the 16th February. Sarat Chandra Ray
engaged a Pleader to defend him who happened to be the
Vice-Chairman of the District Board under Mr. P. who waﬁ
the Chairman, and this Pleader advised him to abandon his
intention of moving the High Court for a transfer. On the
4th March, however, Sarat Chandra Ray objected to Mr. H,
trying the case on the ground that the charge under section
451 was by law not triable by him. The case wag therefore
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‘adjourned to the Sth March and submitted by Mr. H. to Mt.
. for orders. On the.morning of the 8th March, Sarat Ra¥’s
Pleader had a private interview with Mr. P, What passed
at this interview was not disclosed on the record, which only
shows that the Pleader agreed to waive the objection to the
jurisdiction of Mr. H, and gave Mr. P. to understand that he
had advised his clients “to throw themselves on the mercy of
the Court.” Mr. P. now found that there was no chance of
the case going to the High Court, and after Mr. H. had gone
through the form of recording the depositions of the witnesses
for the prodecution, Mr. P. sent a note to his subordinate Mr.
H., in which he stated, ‘I have no objection to the Assistant
Magistrate giving consideration to such plea (accused to
throw themselves on the mercy of the Court) and dealing with
the case leniently; of course if they do not care to do so the
case will be tried out. Babu Ishan Chandra Chakravarti, the
Pleader, tells me he has instructed his client to this effect,
and I have told him I will record what I have said to him,
and .write to the Assistant Magistrate to place it on the
record.” On the same day Sarat Ray under the advice &f
his Pleader, made a statement in which he admitted that he
had given one cut to the cartman, but went on to say that he
did not beat any woman and that coming in contact with the
bullock cart he had, being drunk, fallen down, adding, “I did
not run away but went to make arrangements for my brother
who was sick.” This statement was described by Mr. H. as
“a confession” and Sarat Ray was sentenced to a fine of Rs.
120, Mr. H. rightly remarking “that the disturbance was
more a drunken freak than anything else.,” There being no
evidence against Umed Ali, chaukidar, the man who had
picked up the tin box and had the honesty to return it to Mr,
P., he was discharged after having been detained in custody
from the evening of the 27th January to the 5th February f_
Similarly the man who carried the lantern was also discharg--
ed having remained in prison for the same period. '
Perhaps a “drunken freak” like the one in which Sarat’
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Chandra Ray had indulged on the night ~of the 25th January
deserved some notice, but it is clear fyom the beginning M¥.
P. must have known that the man had .bepn guilty of nothing
mdte than a_ “drunken freak ;" and it is open to considerable
doubt whether if Sarat Chandra Ray had not had tHe mis-
fortune to stumble over a cart belonging to the District Magis-
trate, the ladies of his family would have been subjected to
all the indignity and harassment to which they were forced
to submit.

CASE INO. 19

The Maimensing Case—i1892

Raja Surya Kant Acharya Bahadur, one of the wealthiest
landholders in Bengal, was in 1887 on account of his pub}ic'
charity, invested by the Government with the title of Raja
Bahadur. Among his numerous public donations may be
mentioned a sum of Rs. 1,12,500 (ene lakh twelve thousand
five hundred) almost equal to £10,000 to the Municipality of
Maimensing for the introduction of water-works into the fown.
In February 1891, Mr. P. of the Bengal Civil Service, took
_ charge of the office of District Magistrate and Collector of
Maimensing and soon discovered the great influence which
the Raja by reason of his wealth and position exercised in
"the district. In a short time the Raja happened to incurthe
displeasure of Mr. P. who began to prefer a variety of com-
plaints against him to the higher exccutive authorities. In
November 1891, Mr. P. suggested that the Raja’s name should
be removed from the list of members of the Maimensing Dis-
trict Board, on the ground that he had absented himself from
six or more consecutive meetings. The Lieutenant-Governor
however declined to accede to this recommendation on the
ground that “the Raja is the chief landowner of the district
and has contributed largely to the improvement of the town,
and it*is desirable that he be retained on the Board, and as
long as he wishes to continue to be a member, the Lieutenant-

Governor would not derprive him of his membership.”
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As regards the municipal administration of Maimensing,
Mr. P. soon after his arrival expressed his dissatisfaction with'
the manner in whicH the Local Municipalities managed théir
affairs»and complained of the Raja’s influence over the
Municipal Commissioners in Muktagacha his native village,
as well as over the Municipal Commissioners in the town of
Maimensing. About the year 1886, the Raja had begun to
build a palace on a plot of land in the town of Maimensing.
Immediately to the east of this plot were the houses or
huts of some four or {five tenants of his, separated by
a footpath, which existed chiefly for the use of those
tenants. The Raja induced these tenants to remove from
the locality on receipt of compensation, and a few
yeats later obtained the permission of the Local Muni«
cipality, who had claimed the footpath as their property
under the Municipal Act, to include the site in his pre-
mises, when the footpath or byc-lane should no longer be
required by the tenants. After the removal of the tenants
the Municipality allowed the Raja to take possession of
the bye-lune on his making over to them without compen-
sation two other strips of land which they wanted for public
purposes. In August 1891, while the Raju’s engineer was
building an enclosure wall round the grounds, the Municipal
overseer complained of what he then imagined was a slight
encroachment by the wall, and of some accumulation of rain-
water in the drain at the foot of the wall. This ledto a
deputation of two Commissioners, one a Deputy Magistrate,
the other a District Engincer, to wait upon the Raja, who
did not think there had been any encroachment, and after
remarking that he would do nothing under compulsion
agreed to remove all possible grounds of complaint by build-
ing at his own cost a masonry drain outside the wall, or, in
other words, to help the Municipality to improve their
own roacfs:de drains round his palace, so that the rain<
water might not stagnate anywhere or be absorbed
i gheesoil. Owing to this offer the Municipal Come<
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missioners took no further notice of the supposed eh-
croachment and pending the construction of the mason-
ry drain, the Raja’s Manager caused a suitable ditch
tobe dugin orderto letoff any water that might have
accumulated there. This ditch however was subsequently
closed by the Municipality, apparently without any reason.
From the middle of November 1891, to the end of April 1892,
the Raja was absent from Maimensing on shooting excursions,
but before leaving he had left instructions with his agents to
construct the drain before the ensuing rainy sedson. About
the end of April, 1892, Mr. P, the District Magistrate,.
happened to visit the locality and finding, as he alleged, some
rain-water accumulating in the Municipal drain outside the
Raja’s wall after a heavy shower, learned on enquiry of the
complaint regarding the alleged encroachment and also of the
offer made by the Raja to construct a masonry drain reund his
palace. On finding however that the promised masonry drain
had not been constructed, Mr. P, on the 30th April, called for
all the papers of the Municipality to consider what he ‘should
do. The Raja returned to Maimensing early in May and
immediately wrote to the Municipality requesting their
permission to begin the work, which permission however was
withheld by the Municipal Commissioners on the ground that
Mr. P. was then considering the matter. The Raja thereupon
wrote to Mr. P. in order to avoid fuither delay, but was inform-
ed in reply that fitting orders would be passed. On the 18th
May Mr. P. recorded an elaborate proceeding or complaint
in his capacity as District Magistrate, instituted a crimiqﬂal
prosecution against the Raja, and made over this proceeding
to Mr. H. his Assistant Magistrate, for trial. In this
complaint Mr. P. accused the Raja of having commit-
ted the offences of public nuisance and mischief and
under other sections of the Penal Code, and opdered the
Raja’ to be tried under these sections “or any other
law which might be applicable.” The prosecution had
reference to two distinct matters, first the supposed éncreach-
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megt on the drain abovementionéd, and second the filling. up
the ditch or drain which existed by the side of the footpath o
bye-lane regarding which no complaint had ever been made
by the Municipality. Having regard probably to the Raja’s
position, Mr. P. instead of leaving it, as the law required, to
the discretion of the trying Magistrate, took upon himself to
order that the Raja’s personal attendance during the trial
should be dispensed with by Mr. H.. On the 17th June, the
Raja’s Counsel from Calcutta telegraphed to Mr. H. for two
days’ postponement of the case on grounds of personal incon-
venience, andat the same time asked the real prosccutor,
Mr. P, to conscat to the adjournment. Mr. P. the complainant
and prosecutor, replied as follows :—" Case must be commen-
ced Monday, but have directed trying Magistrate to postpone
for your argument,” therebhy showing that Mr. H. was merely
to carry out the ordersof the prosecutor. QOn the 18th June
after receipt of the counsel's telegram, Mr. P. of his own
motion recorded a further proceeding offering to withdraw the
case if githin a week, the Raja would demolish his wall, &ec.
On arrival at Maimensing on Monday, the 20th June, the
two Counsel whom the Raja had engaged, saw Mr. P.
and suggested that so trivial a matter should be settled
amicably. In the conversation which ensued Mr. P. ac-
cording to the statement of both Counsel, described Mr.
H. as his “post office and conduit pipe.” The Counsel asked
for a day's posiponement to cnable the Raja to come to
Maimensing and arrange about an amicable settlement. At
Mr. P.’s suggestion a petition, asking for time, was presented
thessame day to Mr. H., who forwarded itto Mr. P. for
orders. Mr. P. requested, that the case might be postponed
tiil the next day when the Counsel’s proposals for a settle-
ment would be recorded by Mr. H. and forwarded to Mr.
P. The Raja reached Maimensing the same cvening, and the
next mornimg at 9-30 one of his Counsel wrote a courteous
letter toa Mr. P. asking for an interview with a view of dis-
cussing th; proposed terms, In this letter the Counsel stated
‘thaf tfey did not see their way to. advise the Raja to plead
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ment which would in the -least savour of any admission of
guilt.” This letter seemed to give great offence to Mr. P.
who within .half an hour sent a reply in which he declined
to have any further communication, written or .verbal, with
the Counsel and concluded with the needlessly offensive
sentence, "I shall be compelled to return any further written
communication.” At the sitting of the Court of Mr. H. at 1 P.M.
on that day, the 2ist June, the senior Counsel for the Raja stat-
ed to Mr. H. his counter proposals and took care to add that
the Chairman of the Municipality was willing to z;ccept either
of his proposals as effective if Mr. P. as District Magistrate,
would allow him to do so. Mr. H. who evidently knew the
nature of Mr. P.’s intention took upon himself to say that
these were “perfectly useless,” and without communicating
with Mr. P. remarked in open Court “My instructions are to
go on with the case) On the Counsel begging that in
accordance with Mr. P.'s written instructions of the day before,
the proposals should be sent for his consideration, Mr, H.
forwarded them to Mr. P. On the same afternoon while Mr.
H. was engaged in recording the examination-in-chief of the
witnesses for the prosecution (the cross-examination having
been reserved till the next day by arrangement), Mr. P. sent
the District Superintendent of Police with about 20 constables,
armed with rifles, and some coolies to breuk down the Raja’s
wall and to cut a drain through his land. Accordingly the
Raja's palace was invaded, his wall was broken and a drain
cut through his grounds even before the expiration of the
week allowed by Mr. P. in the order he had originally issued
on the 18th June. This action of Mr. P. was followed by
a prohibitory injunction issued by him, prohibiting the Raja
from rebuilding the wall, at the risk of being prosecuted for
disobeying the lawful order of a public servant. On the same
afternoon shortly after the wall had been broken, Mr. H. called
upon the Counsel for the defence to produce the Raja in Court
the next day, remarking that * the Raja must stand i% the pri-
soner’s dock like any other man.” Ths. Counsel repeatedly
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peotested against this order as ufinecessary and calcuiat.ed
needlessly to disgrace the"Rafh. but Mr. H. declined to ca n{:ei'
his order, and the Court adjourned at that stage till noon of
the next day. Mr. P. as well as his subordinate Mr. H. proba-
bly anticipated that the Raja would abscond according to the
practice of people in his position in Bengal, in order to avoid
the indignity of standing in the prisoner's dock, and that his
disappearance would be followed by the issue of warrants,
attachment of property, proclamations, &c. The Raja how-
ever was bgtter advised and, instead of following the usual
custom, resolved to appear the next day and despatched a
telegram to the Livuterant-Governor at Darjecling, det.u!mg
what had happenced.

On Wednesday, the 22nd of June, the Raja appeared at
nocn and at once stood in the dock. Mr. H. who knew him
personally looked at him, and then called up a low class
Mahomedan prisoner, who was made to stand by his side, and
sentenced by Mr. H. on a charge of house-breaking by night,
After®his the Raja's Counsel mentioned to Mr. H. that the
Raja had been suffering from fever. Upon this Mr. H.
remarked, “If you like, Sir, you may take a scat in the body of
the Court.” The Raja, keenly feeling the indignity of his
position declined the offer, adding, “ 1 can stand like any other
man.” At the close of the cross-examination of the witnesses
on that day, Mr. H. called upon the Raja to give substantial
bail and to execute a personal recognisance for his appea-
rancg the next day, in spite of the protests of Counsel that
these were wholly unnecessary and unusual under the circums-
tances. The Raja left the dock on signing the recognisance
bond and giving the required bail. On the evening of the
same day after Court hours, Mr. P. and Mr. H. had a consul-
tation, and Mr. P. then hit upon the idea of writing a letter to
the Counsel for the Raja, with whom he had the day before
declined ‘to hold any further communication, throwing the
whole responsibility of the Raja's appearance in the dock
wpop hm Counsel. This lettei was sent at 10-30 P. M. on the
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22nd of June and a reply was returned the mext mornéng
quoting Counsel’s notes, showing that it was in consequence
of an express order from Mr. H. that the Raja had been
advised to'appear and stand in the dock. The next day, the
23rd June, the Raja again appeared in Court and this time he
was advised to avail himself of the offer made by Mr. H. the
day before and to take a seat. On this occasion the attitude
of Mr. H. was altogether different as he, without any request
or application being made on behalf of the Raja, cancelled
the bail bond and recognisance given the day before and
intimated to the Raja that his attendance was no longer
necgessary. This was done, there are grounds for believing,
by reason of telcgraphlc instructions which had been sent by
the Licutenant-Governor from Darjeeling on receipt of the
Raja’s message the day before.

The case proceeded on the 23rd June, and the prosccution
being closed, the defence prayed that the prosecutor Mr. P.
might be called or tendered for examination, but this applica-
tion was rofused by Mr. H. Mr. P. ordered his subordimate Mr.
H. to file on the records of the case a copy of his own letter
addressed to the Counsel for the defence, and this order was
at once complied with by Mr. H. who over-ruled Counsel’s
objection, on the ground that he had been ordered by Mr. P.
to file the documecnt, but he declined to receive a copy of the
reply which Counsel begged him in fairness to receive, in
case he felt hound to admit the copy of Mr. P.’s letter con-
taining statements the correctness of which had been chal-
lenged in the reply. The case was again taken up on *Satur-
day, the 25th June, after certain adjournments at the instance
of Mr. H., who then called upon the defence to meet two
charges, namely, one of mischief under the Penal Code, and
the other a breach of a bye-law. The Pleader for the prosecu-
tion pressed Mr. H. to convict the Raja of the offence of
public nuisance, but his application was not éatertained.
On the 9th June, Mr. H. gave judgment convicting the Raja
of the offence of mischief and acquitting him of the byeagh
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‘ohthe bye-law, holding that the encroachment.alleged had
ot been proved by the evidence. The sentence passed on
the Raja was a fine of Rs. 500 or in default 20 days simple
imprisonment. Mr. H. having been invested with first class
powers during the trial, the sentence became appealable to
the Sessions Judge of Maimensing, but the Raja was advised,
under the peculiar circumstances of the case, to move the
High Court direct to interfere, on the ground that no offence
had been disclosed in the case. The High Court however
refused to ingerfere until the Raja had exhausted his right of
appeal. The Raja was thus forced to appeal to the Sessions
Judge of Maimensing and his appeal was heard on the-6th
August. At the hearing of the appeal the Judge handed
down to the Raja’s Counsel a letter which Mr. P. had address-
ed to him on the merits of the appeal and also a printed note
which he had received from Mr. P., at the same time remark-
ing that, in his opinion, it was improper on the part of Mr. P,
to have written to him. The Judge also intimated to the
Counsel that he did not wish any of the grounds of appeal
reflecting upon the conduct either of Mr. P. or Mr. H. to be
argued, the argument was thus confined to the legality of the
conviction only. Judgment however was not delivered for
nearly three wecks, after which time the Judge acquitted the
Raja of the offence of mischief but public nuisance had been
committed by the Raja, but that he did not like to convict
him on that charge thereby giving the Raja no possible means
of re:iress before the High Court, as that court could not be
moved against a verdict of acqittal. The whole of the nuis~
ance complained of consisted of the accumulation of two feet
of pure rain-water in a public drain in front of the Raja's
palace, whereas the evidence showed that other municipal
drains in the town had a great deal more water in them at.
the time. The whole correspondence between Mr. P. and the
Raja's Counsel, and the orders passed by Mr. P. from time to
time, clearly shew that Mr. H. was from the beginning acting
ugdgr Mr. P.'s “advice and instructions.” Mr. P. boldly



( 98 )

attempted to justify his action by reference to an’old cirowlar
order of the High Court which laid down that District Magis«
trates were required to “ maintain a watchful and intelligent
control over the proceédings of their subordinates.”” Onma
perusal of the whole circular it is clear that it réferred purely
to éxecutive matters such as the making and preparation of
“returns, &c.

After the case was over, the Raja submitted a memorial
to the Lieutenant-Governor containing a summary of the facts
set forth above and impugning the bona fides of ,Mr. P.’s pro-
ceedings on various grounds. This memorial resulted in a
very feeble resolution from Sir Charles Elliot, then Lieutenant-
(Governor of Bengal, who while mildly censuring Mr. P. for
his indiscretion, defended his good faith and bona fides.
As regards Mr. H,’s proceedings Sir Charles Elliott’s resolu-
tion was absolutely silent. The attention of Parliament was
drawn to the facts of this case by Lord Stanley of Alderley
in the House of Lords on 8th May 1893 ; during the debate
which followed the Earl of Kimberley then Secrefary of
State for India, in the course of remarks said :—" 1 agree
entirely with Sir Richard Garth, that it is highly
undesirable that the Judicial and Executive powers
should be united in one person * * * * (but) I can in
no way admit that the wunion of those two powers
is maintained in India for the purposc of enhancing the pres-
tige of the officers of the Indian Government.” Viscount
Cross, Lord Kimberley’s predecessor in office, also condemned
the system ; he said:—" It is a matter of the greatést im-
portance in regard to the main principle involved, that is’
uniting the Executive and Judicial functions. Itis a matter
which I was anxious to deal with myself. What the noble
Earl opposite has said is perfectly true, that in the present
state of the finances of India it is quite impossible to carry,
out this improvement, which would be of vast benefit to India
if it could be effected. I hope when the noble Earl has dis-
covered some means of improving the finances of India
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‘thyg matter ill be taken in hand. Ithink in this case t!ap‘
fonsure of the Lieutenant-Governor was en’urely deserved,
and that it is very unfortunate that Magistrates should treat
“men as this Raja was treated, béecause it is absolufely essen-
tial these Rajas should know that at the hands of the Eng-
lish Government they will always receive justice, and that
they will not be insulted.” )
The Government having taken no notice of Mr. P.’s con-
duct, the Raja was compelled to bring a civil suit, claiming
heavy damages against Mr. P. and malicious prosecution, &c.,
but was subs..equently advised to withdraw the suit on Mr.
P. making an apology and expressing his regret for what
he had done. The suit was accordingly.withdrawn.,

CASE WNWO. 20.
The Khulna Assault Case.—1892.

The Khulna assault case ilinstrates in a  very remarkable
manner the utter  helplessness of Deputy Magistrates in
Bengal’. and their subservicney to District Magistrates under
the present system. The Deputy Magistrates in Bengal arg
chiefly Bengali gentlemen who have to depend for their
promotion, and prospcets in life upon the good will of the
District Magistrate under whom they serve. Mr. B. happened
to be District Magistrate of Kbhulna and subordinate to him
was Babu S, C. B,, a Duputy Magistrate of several years stand-
ing. On the 19th July 1894, one Keshub Lal Mittra, a  writer
in thesemploy of a zemindar in the interior of Khulna, was
informed that at about 10-30 the next morning, the Magistrate
and Collector of the District, Mr. B., would be passing through
the village, and Keshaub Lal Mittra was instructed to keep
ready certain provisions in the shape of fowls, eggs, and’
milk for the Collector, and to provide also food for his horse"
and groogi. Keshub Lal Mittra according to custom and'
without expecting any payment, procured fowls and eggs for
Mr. B. and secured two milch cows, so that Mr. B.on his
afrival might be supplied with frcsh mitk. The next morning
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Mr. B. arrived a couple of hours earlier than was expectgd.'
and walked up to the zemindar’s house of which Keshub Lal
Mittra was in charge, looked at the poultry and eggs and
enquired where the naib or head officer of the zemindar was.
Keshub Lal Mittra replied, that the zaib had gone to Khulna.
Mr. B. then asked: “Who arc you ?” Keshub replied, “I am a
wohurir (writer),” and immediately Mr. B. struck him with a
cane drawing blood. The man then asked what his offence
was, whereupon he received about 14 cuts on his person, the
result of which was that he fell down in a swoon. Mr. B.
walked out of the place without taking any notice of the
injured man, who placed himself under the treatment of a
medical practioner and suffered from fever as the consequence
of the assault. As soon as he recovered from the fever he
went straight to Khulna by Dboat and on Monday, 30th July,
presented a petition before the Deputy Magistrate, Babu S, C.
B., who was then in magisterial charge of Khulna, charging
Mr. B with having caused hurt and with criminal trespass.
The Deputy Magistrate thereupon examined the man omsoath,
according to law, putting a few questions to him and made a
note to the effect that the marks on the petitioner’s person
appearcd dry. This petition was prescented at noon; an hour
afterwards Babu S.C.B. dismissed the complaint on two
grounds, firstly that the case was one of too trivial a nature,
and sccondly that it was upon the face of it, manifestly false.
At 1-15 Keshub Lal Mittra applied for copics of the Deputy
Magistrate’s order with what is usually called the “ expedition
fee,” on the payment of which the petitioner is entitled to get
the copies on the same day. such applications for copies
may be presented as a matter of right till 2 P.M. everyday, but
after 2 P.M. it is always discretionary with the presiding
magistrate to grant such copies or not. But in this instance,
the application had been presented before 2 P,M., and it was
not till 2 o’clock that the applicant’s agent was told that there
was a technical omission in the application, in as much as the
name of the trying officer had not been given. The m’ﬁcg of
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the Lourt further reported that the record of the case could
not be traced as the name of the trying officer had been
omitted! A subsequent petition for copies was presented to the
same Deputy Magistrate supplying the omission at 2-4§ P.M.,
but the Deputy Magistrate recorded an order that as it was
then after 2-45 P. M., the application could not be granted. The
applicant was therefore unable to obtain copies on the day.
The next day the man presented another application with a
further expedition fee at 12-26 P.M. This presistent action on
the part of Keshub Lal Mittra, which must have considerably
irritated the Deputy Magistrate, clicited the information that
the latter had decided to prosecute the applicant for preferring
a false charge against the Magistrate of the District, and
therefore no copies could be given, as the matter was not then
final. In consequence of this refusal on the part of the Deputy
Magistrate, Keshnb Lal Mittra applied on the 1st of Augustto
the Sessions Judge of Khulna, for an order that copies might
be furnished to him forthwith, and this order was granted by
the Judde. In the meantime Mr. B. who was then in the
interior, having heard of the proceedings in the Deputy
Magistrate’s Court and of the intention on the part of Keshub
Lal Mittra to move the Sessions Judge, wrote a private letter
to the latter of which the following is a copy -

My Dzar P, “BAOIRHAT, $/af July, 1894,

1 am just informed that a Zammdar's Mohurrir, whom I struck the
week before last, brought a case of assault yesterday against me before the
Deputy Magistrute in charge; that the Deputy Magistrate (wrongly and
foolishly) dismisked the case, and thut a motion has been made before you,
If this is 80, please set aside the order under section 203, and order a retrial.
anywhere yon want. I quite admit striking the man; I waa in the middle
of a 40-mile ride and had sent word a day before to the Zamihdar's Cutchery
testate office) to have a glasa of milk for me (which I would have paid for :
several times over if desired. Idid actually give an old woman 10 miles
further on, asrupee for a glass of milk). I found no milk and being very
hot and thirsty, and having a little cane in my hand, I regret to say that .
1 lost my temper and struck the Mohurrir several times, Any man might .
have dqpe tRé same ; though I freely admit I woe wrong., Lhear they have
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petitioncd the L. Q. If thatis 8o, I shall tell him the real-facts as soc ae.
be comes here to-morrow. You may file this in the record.
Youre sincerely,
N.D. B.B."

The Sessions Judge having granted copies of the Deputy
Magistrate’s proceedings, Keshub Lal Mittra at once proceed-
ed to Calcutta and moved the High Court,—firstly, to set
aside the order of the Deputy Magistrate dismissing the
complaint; secondly, to set aside the order calling upon him
to show cause why he should not be prosecuted under section
111 of the Penal Code for bringing a false' charge; and
thirdly, that the petitioner’s complaint should be transferrcd
to some other district for trial, in as much as it was impossible
for him to obtain justice in the court of any magistrate at
Khulna, as all the magistrates there were subordinate to the
District Magistrate, Mr. B. The High Court, consisting of the
Chief Justice and Mr. Beverley, issued a rule why the orders,
prayed for by Keshub Lal Mittra should not be made. In
the meantime the Deputy Magistrate, Babu S. C. B., having
heard that Keshub Lal Mittra had proceeded to Calcutta to
move the High Court, and having also been informed of the
contents of Mr. B’s letter to the Sessions Judge, thought it
best himself, of his own motion, to quash the order he had
made calling upon Keshub Lal Mittra to show cause why he
should not be prosecuted for bringing a false charge. On
the hearing of the rule before the High Court, Mr. B. ex-
pressed his regret for having assaulted the complainant and
apologised to him, and no cause being shown in answer to
the rule, it was made absolute and the case transferred to
the Court of the District Magistrate of Alipore, one of the
suburbs of Calcutta. Keshab Lal Mittra, however, after the
apology tendered by Mr. B. and under the advice of his
Counsel thought fit not to press the charge against Mr. B,
and the case was accordingly withdrawn. On Lehalf of the
Deputy Magistrate, however, it was put forward, and the
pled was accepted by the Lieutenant-Governor, that previous-
ly he had been suffering from a discase of the brain, but’
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within two months however, Sir Charles Elliptt, the then.
Lteutenant-Governor of Bengal, promoted him toa higher
grade in the service and notified such promotion in the
Governmen' Gazette. Facts however came to fight which
showed that'from the very beginning Sir Charles Elliott was
anxious to defend both Mr. B. and the Deputy Magistrate
who had so misconducted himself. The latter did not hesi-
tate to admit in a private conversation with Keshub ILal
Mittra’s Counsel in Calcutta, that he had been placed ina
position of great difficulty, thereby implying that he had not
the courage to issue a summons against his olficial superior,
the District Magistrate. His misconduct in this matter went
wholly unpunished, and the obvious Tresult of the action of
the Bengal Goverument was to muake other Deputy  Maris-
trates foel that if placed in similar circumstances they mst
not assert their indepen-lence.



PART IV
Mr. R C Dult's Scheme
and
Lord Hobhouse’s Memorial



SEPARATION OF JUDICIAL AND
EXECUTIVE S8ERVICES.

[ Yemorial submitted to the Secrctary of State for India on
July 1, 1899. This document is included in the present
collection as it refers to and supports Mr. Romesh
Dutt’s scheme of the separation of the services
published in 1893. My. Duti's schome
is appended to the Memoriall)

My LORD,

We the undersigned beg leave to submit to you, in the
interests of the administration of justice, the following con-
siderations in favour of the separation of judicial from
executive duties in India. The present system, under which
the chief executive official of a District collects the revenue,
contrads the police, institutes prosecutions, and at the same
time exerciscs large judicial powers, has been, and still is,
condemned not only by the general voice of public opinion
in India, but also by Anglo-Indian officers, and by high legal
authorities. The state of Indian opinion with reference .to
the question is so well known as to require neither proof nor
illustration. The separation of judicial and executive functions
has been consistently urged throughout a long series of years
alike by the Indian press and by public bodies and indivi-
duals well"qualified to represent Indian public opinion. We
propose, however, to refer bricfly to some of the numerous
occasions upon which the principle of separation has been
approved by official authorities; next, to explain the nature
of the existing grievance, and the proposed remedy; and
finally, to discuss objections which have been or may be
advanced® against alteration of the present system. This
Memorial, therefore, consists of three sections, which it may
be conygnient to indicate as follows :
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(«) AN HISTORICAL RETROSPECT (Paras. 2 to 10);
(b)) THE EXISTING GRIEVANCE, AND THE REMEDY
(Paras. 11 to 14); '
(¢} ANSWERS TO POSSIBLE OBJECTIONS {(Paras. 1§
to 18).
{a)—AN HISTORICAL RETROSPECT.

2. Solong ago as 1793 the Government of India, under
Lord Cornwallis, recognised the dangers arising from the
combination, in one and the same officer, of revenue with
judicial duties. Section I of Regulation II, 1793, contained
the following passage: ‘

“All questions between Government and the landholders respecting the
asmesament and collection of the public revenue, and disputed claims be-
tween the latter and thelr rayats, or other persons concerned in the collec-
tion of their reun's, have hitherto heen coznizable in the Courts of Maal
Adawlut, or Revenue Courits. The Collectors of the Revenue preside in
these Courts as Judess, und an appeal lies from their decision to the Board
of Revenue, and from the decrees of that Board to the Governor-Genersl in
Couneil in the Department of Revenue. The proprietors can never consider
the privileges which have been counferred upon them as secure whilst the
revenue officers are vested with these judicial powers. Exclusive of the
ohjections ansing Lo these Courts from their irregular, summary and often
ex parle proceedings, and from the Collectors being obliged to sus-
pend the exercise of their judicwal functions whenever they interfere
with their finuncinl duaties, it i3 obvious that, if the Regulations for
assessing and collecting the public revenue are infringed, the revenue
officers themsolves must be the aggressors, and that individuals who
have been wronged by thein in one capacity can never hope to obtain
redress from them in another. Thewr financial occupations equally dis-
qualify them for adnumstering the laws between the proprietors of land and
their tenants, Other security, therefore, must be given to landed yfoperty
and to the rights attached to it before the desired improvements in agicul-
ture can be expected to be effected. Government must divest itself of the
powaer of infringing in 1ts executive capacity the rights and privileges whioh,
a8 exercising the legislutive authority, it has conferrod on the landholders.
The revenus officers must be deprived of their judicial powers. All financial
olaims of the public, when disputed under the Regulations, must be subjected
to the cognizance of the Courts of Judicature superintended by Judges who,
from their official situations and the nature of their trusts, shall not only be
wholly uninterested in the result of their decisions, but bound to decide
impartially betwesn the public and the proprietors of land, and ako between
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the Mtier nnd their tenants. The Collectors of the Revenue must not ohly
be divested of the power of deciding upon their own aots, but rendered
amensble for them to the Courts of Judicature, and collect the public dues
subject to a personal prosecution for every exaction exceeding the amount
which they are authorised to demand on behalf of the public, and for every
deviation from the Regulations prescribed for the collection of it. No power
will then exist in the country by which the rights vested in the landholdera
by the Regulations can be infringed, or the value of landed property
affected.” '

3. These observations aptly anticipated the basis of
the criticismse which during the succeeding century have
so often been passed, as well by individuals as by public
bodies of the highest authority, upon the strange union of
the functions of constable and magistraté, public prosecutor
and criminal judge, revenue collector and Appeal Court in
revenue cases. In 1838 a Commitiee appointed by the
Government of Beagal to prepare ascheme forthe more
efficient organisation of the Police, issued itsreport. Asa
member of that Committee Mr. F. J. Halliday (afterwards
Sir Frederick Halliday, some time Lieutenant-Governor of
Bengal and Member of the Council of the Secretary of State)
drew up an important Minute in which, after citing at
length the considerations that had becn urged in favour of
separating police from judicial duties in London, he stated
that they applied with double force to India. The pas-
sage quoted with approval by Mr. Halliday declared
that there was no more important principle in jurispru-
dence ¢han the separation of the judicial from the execu-
tive ministerial functions; that a scheme to combine the
duties of Judge and Sheriff, of Justice of the Peace and
constable in the same individuals would be scouted as
absurd as well as mischievous; that a magistrate ought to
_have no previous knowledge of a matter with which he had
to deal judjcially; and that the whole executive duty of
preventing and detecting crimes should be thrown upon the
" police. In support of the proposition that these remarks
aptied With double force toIndia, Mr, Halliday wrote :—
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. “In England a large majority of offénders are, as here, tried®and
sentenced by the magistrates: but in the former country the cases so tr‘ml
are comparatively of a trivial and unimportant nature In India the powern
of * the Maglstrates are much greater; their sentences extend to imprison-
ment for three years, and their junsdiction embraces offences which, both for
frequency and importance, are by far the weightiest subjects of the criminal
administration, of the country. The evil which this system produces is
twofold : it affects the fair distribution of justice and it impairs at the same
time, the efficiency of the police. The union of Magistrate with Collector
has been stigmatised as incompatible, but the junction of thief-catcher with
judge is surely more anomalous in theory, and more mischigvous in practice.
Bo long as it lasts, the public confidence in our criminal tribunals must
always be liable to injury, and the authority of justice iteelf must often be
abused and misapphied. ¥or this evil which arises from a constant and
unavoidable bias against all suppossd offenders, the power of appeal isnot a
sufficient remedy :—the danger to justice, under such circumstances, is not in
a few cases, nor in any proportion of cases, but in every cuse. In all the
Magistrate is constable, prosecutor and judge. If the appeal be necessary
to secure justiee in any case, it must be so in all ;: and if—as will follow—all
sentences by a Magistrate should properly be revised by another authority, it
would mantfestly be.for the public benefit that the appellate tribunal should
decide all cases in the first instance. It is well known, on the otler hand,
that the judicial labours of a Magistrate occupy nearly all his time, that
which is devoted to matters strictly executive being only the short space
daily employed in hearing {hana reports. But the effectual management of
even a small police fores, and the duties of a public prosecutor, ought to
oocupy the whole of one man's time, and the management of the police of a
large district must necessarily be inefficient which, from press of other
duties, is slurred over in two hasty hours of each day. I consider it then an
indispensable preliminary to the improvement of our system that the duties
of preventing crime and of apprehending and prosecuting offenders should,
without delay, be separated from the judicial function.”

4. Mr. Halliday's opinions on this subject were subs-
tantially approved by two other members of the Committee
appointed by the Government of Bengal—Mr. W. W. Bird
and Mr. J. Lowis. Mr. Bird, who was president of the Com-
mittee, stated that he had no objection to the disunion of
executive from judicial functions. He added that he had
invariably advocated the principle alike in the Revenue and

“the Judicial Dgpartments, but as it was at that time pertina-
ciously disregarded in one department it could ‘nof very -
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‘cOnsistently be introducded in the other.. Mr. Lswis chatac-
terized Mr, Halliday’s proposals as “systematic jn plan,
complete in detail, .and sound in principle.” With reference
to Mr. Bird’s observations, just cited, Mr. Lowis said that it
was fallacious “toaver that a departure from right principle
inone branch of administration requires, for the sake of
consistency, a departure from it in another.” It is true that
Mr. Halliday, eighteen years later, held a different view,
and thought that British admunistration should conform to the
oriental ide4 of uniting all powers into one centre. Buthis
personal change of opinion does aot affect the force of his
former arguments.

5. Again, in 1854, in the course of a letter to the
Government of India, Mr. C. Beadon, Secretary to the Govern-
ment of Bengal, wrote:

“The only sepuration of functions which is really desirable is that of the
executive and judicial, the one being a check upon t]‘!? other : and if the
office of Magistrate and Collector he reconstituted *op itgférmer footing I
think eit will bave to be consmdered whether . . . . the Hﬁistr&tu
should not be required to muke over the greater portion of their judieial
duties to qualified subordinates, devoting their own attention chiefly to
police matters and the general executive management of their districts,”

In November of the same year, as a member of the
Council of the Governor-General, the Hon. (afterwards Sir)
J. P. Grant recordeda Minute in which he said that the
combination of the duty of the Superintendent of Police and
Public Prosecutor with tho functions of a Criminal Judge
waseobjectionable in principle, and the practical objections
to it had been greatly aggravated by the course of legisla-
tion which had raised the judicial powers of a Magistrate
six times higher than they were inthe days of Lord Cornwal-
lis. “Itought,” Mr.Grant continued, * to be the fixed inten-
tion of the Government to dissever as soon as possible the
functiong of Criminal Judge from those of thief-catcher and
Public Prosecutor, now combined inthe office of Magistrate.
That seems to me to be indispensable as a step towards apy
%reat fmprovement in our criminal jurisprudence.”
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6. Two years later—in September, 1856—a Despatch 8f
the Court of Directors of the East India Company (No. 41,
Judicial Department) on the re-organisation of the Police in
India pointed out that “to remedy the evils of the-existing
system, the first step to be taken is, wherever the union at
present exists, to separate the police from the administration
of the land revenue. . . .. In the second place, the manage-
ment of the police of each district should be taken out of the
hands of the magistrate.”

7. In February, 1857, a further Minute wasiecorded by
the Hon. J. P. Grant, member of the Council of the Governor-
General, upon the “Union of the functions of Superinten-
dent of Police with those of a Criminal Judge.” Mr. Grant,
whose opinions Mr. (afterwards Sir Barnes) Peacock generally
concurred, wrote:

“The one point for decision, as it appears to me, on which alone the
whole question turns, is this—in which way is crime more certainly dis-
covered, proved and punished, and innocence more certainly protected—
when two men are oocupied each as thief-catcher, prosecutor, and judge, or
when one of them is occupied as thief-catcher and prosecutor, and the
other as judge ? I have no doubt that the principle of division of labour
has all its general advantages, and an immense preponderance of special
and peculiar advantages, when applied to this particular case; and I have
no doubt that if there is any real difference between India and Europe in
relation to this gquestion, the difference is all in favour of relieving the Judge
in India from all connexion with the detective officer and prosecutor. The
judicial ermine is, in my judgment, out of place in the bye-ways of the
detective policeman iu any country, and those bye-ways in India are un-
usually dirty. Indeed, so strongly does this feeling operate, perhapg un-
conaciously, upon the English minds of the honourable body of men from
whom our Magistrates are chosen, that in practice the real evil of the com-
bination is, not that a Judge, whose mind has been put out of balance by his
antecedents ip relation to the prisoner, tries that prisoner, but that the
Superintanden'l of Police, whose nerve and honesty are indispensable to the
_keeping of the native police officers in order, abandons all real concern with
the detection of crime, and the prosecution of oriminals, in the mass of cases
and leaves this important and delicate duty almost wholly, in fact, to the
native darogahs. . . . . If the combination theory were soted upon
ta reality—if an officemafter bribing spies, endeavouring to corrupt accom-
plices, laying himself out to hear what every tell-tale has to say, and ot
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-tigg his wit to the utmost stretoh, for weeks perhape, in oxder to béat his
sdversary in the game of detection, were then to sit down gravely ab &
Judge, and were to profess to try dispassionately upon the evidence given
in court the question of whether he or his adversary had wbn the game, I
am well convinced that one or two cases of this sort would exoite as much

indignation as would save me the necessity of all argument a prior! against
the combination théory.”

Unfortunately the theory has been acted upon in reality.
Actual cases—more than one or two—have excited the
vehement indignation against which Mr. Grant sought in
1857 to proyide. Mr. Grant added that the objections to
separation of judicial and police functions seemed to him,
after the best attention he could give them, to be founded on
imaginary evils. He refused to antivipate “such extreme
antagonism between the native public officer and the native
Judge as would be materially inconvenient.” “Under a
modecrately sensible European Magistrate, controlled by an
intelligent Commissioncr, who would not talk or act as if
police peons and darogahs were infallible, and dispassionate
judge® were never right, T cannot see why there should be
any such consequences.”

8. These, and similar, expressions of opinion were not
lost upon the Government of India, as the history of the
legislation which was undertaken immediately after the
suppression of the Mutiny shows. In 1860 a Commission
was appointed to enquire into the organization of the
Police. It consisted of represcntative officers from the
North-West Provinces, Pegu, Bengal, Madras, the Punjab,
and Oudh--"all,” in the words of Sir Bartle Frere, “merr
of ripe experience, especially‘in matters connected with
Police.” The instructions” issued to the Compission con~

tained the following propositions : o
“The functions of a police are either protective and repressive or detee-
ti7e, to prevent crime and disorder, or to find out criminals and disturbers
of the peaces These funotions are in no respect judicial. This rule re-
guires & complete severance of the police from the judicial aunthoritiew,
whether those of higher grade or the inferior magistzagy in their judicial
capagity.® When, as is often the cuse in India, various functions .a_r. ooy
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bined in the hands of one Magistrate, it may, sometizies be Aificult. to
observe this resmot:on but the rule should always be kept im sight ¢ ‘;
the official who collects and traces out the links in the chain of evidence in
any case of importance should never be the same as'the judicial officer,
whether of high or inferior grade, who is to sit in judgment pn the case.

. . . It may sometimes be difficult to insist on this rule, but g_iperiana'a
shows it is not nearly so difficult as would be supposed; and the advantage®
of insisting on it canno. be overstated.”

Again:

“ The working police having its own officers an‘luswe]]r engaged on
their own duties in preventing or detecting crime, the quedtion is, at what
link in the chain of subordination between the highest and T%west officers in
the execulive adminisiration 18 the police to be attached, and so made res-
ponsible as well as subor;dinaha to all abeve that link in the chain? The
great object being to keepthe judicial and police functions quite distinect,
the most perfect organization is, no doubt, when the police is subordinate to
none but that officer in the executive Government who is absolved from all
judicial duty, or at least from all duty involving original jurisdirtion, so that
his judicial decisions can never be biassed by his duties as a Superintendent
of police. . . . . Itisdifficult to lay down any mare definite rule as to
the exact point where the subordination should commence thun by hsying
that it should be so arrunged that an officer should never be liabl§ to try
judicially important caxes got up under his own directions as a police officer.
+« + . . This raises the question—Who is to be responsible for the peace
of the district 7 Clearly that officer, whoever he may be, to whom the
police are immediately responsible, Under him, it is the duty of every
police officer and of every magisterial officer of whatever grade, in their
several charges, to keep him informed of all matters affecting the publioc
peace and the preveniion and detection of crime. It is his duty to see that
both clusses of officers work together for this end ; as both are subordinate
‘$¢ him, he ouzht to be able to emsure their combined action. The exact
limits of the several duties of the two classes of officers it may be Gifficult
to define in any general rule ; but they will nel be difficult to fix in practice
if the leading principles are authoritatively laid down, and, above all, if the
golden rule be borne in mind that the judicial and police functions are not
to be mixed up or confounded, that the aotive work of preventing or detect-
ing orime is to rest entirely with the police, and not to be interfered with
by those who are to sit in judgment on the eriminal.”

9. The Police Commission in their Report (dated Sep-
tember, 1860) expressly recognised and accepted this “gelden
rule.” Paragraph 27 of their Report was as follawsc
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. Wﬂnmh%nbmd be complete ssvazance ofmouﬂvnwin
8 judigial suthorities ; that the official who cofleota andl traces out the
links of svidence—in other word!. virtually prosecutés the offender-—
shopld never be-the same as-the officer, whether of high or inferior grade,’
who is to it in judgment or-the oase, even with & view to commitial for
trial be 2 higher tribunal. As the detaotion and prosecution of oriminals
woperly evolve on the polics, no polioe oﬁ'ncer should be permitted to have
any judicial funotion."”

But although the Cammission adopted wnhout question the
general principle that judicial and police functions ought not
to be gonfoundud, they proposed, as a matter of practical and
temporary cbavenience, in view of ‘“‘the constitution of the
official agensy " then existing in India, that an exception
should be made in the case of the District Officer. The Com-
mission did not maintain that the principle did not in strict-
ness, apply to him. On the contrary, they appear to have
stated expressly that it did. But they recommended that in
his case true f)rinc‘iplt; should, for the time being, be sacrificed
to expedicacy. They reported :

“That the same true principle, that the judece and detective officer

should %ot be cne and the same, applies to officinls having by law judieial
functions, and shouid, as far us possible, be carefully observed in practice.
But,. with the censtitution of the official agency now existing in India, s
excoption must be made in favour of the District Officer. The Magistzates
have long been, in the eye of the luw, executive officers, having & general
supervising authority in matters of police, originally without extensive
judicial powers.- In some part of India this original function of the Magis-~
trates has not been widely departed from ; in other parts extensive judicial
powers have been superadded to their original and proper function. This
ciroumstance has imported difficulties in regard to maintaining the leading
princifle enunciated above, for it is impractieable to relieve the Magistrates
of their judioial duties ; and, on the other hand, it is at present inexpedient
to deprive the police and public of the valuable aid and supervision of the
Distriot Officer in the general management of police matters.”
The commission recognised that this combination of judicial
with police functions was open to objection, but looked for-
ward to a t:me when impfovements in organisation would, m'
actual practice, bring it to an end :—

* That this departure from principé will be lees objectionable in practies
'."“ -ﬂa ..lmtiv: police, thdugh bound to obey the ma'lomtf. m
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guoad the oriminal administration, is kept departmentally distinet and sup-
ordinate to its Swn officers, and constitutes a special agenoy having no
judicial function. As the organization becomes perfecteld and the force
effective for the, performance of its detective duties, any necessity for the
Magistrate to take personal action in any case judicially before him ought to
cense.”

10. The recommendations of the Police Commission were
adopted by the Government of India and, in accordance with
them, Sir Bartle Frere introduced in the Legislative Council
on September 209, 1860, a Bill for the Better Regulation of
Police. The debate on the second reading of thjs measure,
which afterwards became Act V. of 1861, and is still in force,
is important as showing that the Government of India regarded
the exceptional union of judicial with police functions in the
District Officer as a temporary compromise. Sir Barnes
Peacock, the Vice-President of the Council, stated that he
* had always been of opinion that a full and complete separa-
tion opght to be made between the two functions,” while in
reply to Mr. A. Sconce, who had argued that some passages in
the Report of the Police Commission were at variance wi.h the
principle of separation, Sir Bartle Frere said :— _

* It was one thing to lay down & principle and another to act on it at
onee and entirely when it was opposed to the existing system, to all existing
:?crr_ml of procedure, and to prejudices of long standing. Under such circums-
tances, it was often necessary to come to a compromise. ., . . He hoped
that at no distant period the principle would be acted upon throughout India
an completely as his hon. friend could desire. The hon. member had called
the Bill a ‘half and half’ measure. IHe could assure the hon. gentleman that
nobody was more inclined that it should be made a whole measure than he
'was, and he should be very glad if his hon. friend would only indute the
Exeoutive Governmenta to give it their support so as to effect a stil! more
ﬁ_ad'mplau severance of the police and judicial functions than the Bill con-
templated.” :
The hope expressed by Sir Bartle Frere in 1860 has yet to be
fulfilled. It might have been realised in 1872 when the
second Code of Criminal Procedure was passed. But the Gov-
ernment and the Legislature of the day were still under the
dominion of the fallacy that all power must be centred in the
_District Magistrate, and the opportunity of applying the squad
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pygaciple for which Sir Bartle Frere had contended. was un«
fortunately rejected. In 1882 the Code of Criminal Procedure

was further regised, and the Select Committee, m their report
on the Criminal Procedure Bill, said :—

“ At the suggestion of the Government of Bengal, we have omitted sec.
tion 38, chnferring police powers on Magistrates. We consider that it is
insxpedient to invest Magistrates with such powers, or to make their ocon-
nexion with the police more close than it is at present.”

{b)—THE EXISTING GRIEVANCE, AND T.HE REMEDY.

11. The request which we have now the honour of
urging is, therefore, that—in the words used by Sir J. P. Grant
in 1854 —the functions of criminal judge should be dissevered
from those of thief-catcher and public prosecutor, or—in the
words used by Sir Barnes Peacock in ‘I860--that a full and
cgmplete separation should be made between judicial and
executive functions. At present these functions are to a
great extent combined in India, especially in the case of the
officers who in the Districts of Regulation Provinces are
known as Collector-Magistrates, and the non-Regulation
Proviflces are known as Deputy Commissioners. The duties
of these officers are thus described by Sir W. W, Hunter :#—
“ As the name of Collector-Magistrate implies, his main
functions are twofold. He is a fiscal officer, charged with-
the collection of the revenue from the land and other sources 3.
he also is a revenue and criminal judge, both of first instance
and in appeal. But his title by no means exhausts his multi-
farious duties. He does in his smaller local sphere all that
the }lome Secretary superintends in England, anda great
deal more ; for he is the representative of a paternal and not
a constitutional government. Police, jails, education, muni-
cipalities, roads, sanitation, dispensaries, the local taxation,
and the imperial revenues of his District, are to him matters:
of daily concern.” It is submitted that, just as Lord Corn-
wallis's Government held a century ago that the proprietors
of land could never consider the privileges which had been
conferred upon them as secure while the revenue officers

*  The Indian Empire," p. 513 (3rd edition).
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‘were vested with judicial powers, so also the administratien
of justice is brought into suspicion while judicial powers
remain in the hands of the detective and public prosecutor.
.12, The grounds upon which the request for ful] separa-
tion is made are sufficiently obvious. They have been anti-
cipated in the official opinions already cited. It may, how-
ever, be convenient to summarize the arguments which have
»been advanced of late years by independent public opinion
in India. These are to the effect (i) that the combination
of judicial with executive duties in the same officer violates
the first principles of equity; (ii) that while a judicial
officer ought to be thoroughly impartial and approach the
consideration of any <case without previous knowledge of
the facts, an executive officer does not adequately discharge
his duties unless his ears are open to all reports and infor-
mation which he can in any degree employ for the benefit
of his District; (iii) that executive officers in India, being
responsible for a large amount of miscellaneous business
have not time satisfacforily to dispose of judicial werk in
addition ; (iv) that, being keenly interested in carrying out
particular measures, they are apt to be brought more
or less into conflict with individuals, and, therefore, that
it is inexpedient that they should also be invested with
judicial powers; (v} that under the existing system Col-
lector-Magistrates do, in fact, neglect judicial for exe-
cutive work, ; (vi) that appeals from revenue assessment
are apt to be futile when they are heard by revenue
officers ; (vii) that great inconvenience, expense, and suffer-
ing are imposed upon suitors required to follow the camp of
“a judicial officer who, in the discharge of executive duties,
is making a tour of his District; and (viii) that the existing
system not only involve§ all whom it concerns in hardship
and inconvenience but ‘also, by associating the judicial
tribunal with the work of the police and of detectives, and
" by diminishing the safeguards afforded by the rules of
evidence, produces actual miscagriages of justice and «<regtes,



altiough justice be done, opportunitics of 'suspicio.n, distrust
‘and discontent which are greatly to be deplored. There is,
too, a further .argument for the separation, which arises out
of the very nature of the work incidental to the judicial office,
and which of itself might well be regarded as conclusive in
the matter. It is no longer open to us to content ourselves
with the pleasant belief that to an Englishman of good sense
and education, with his unvyielding integrity and quick.
apprehension of the just and the pquitable, nothing is easler
than the patgjarchal administration of justice among oriental
populations. The trial in Indian courts of justice of every
grade must be carried out in the English method, and the
judge or magistrate must proceed to his decision upon the
basis of facts to be ascertained only through the examination
and cross-examination before him of eye-witnesses testifying
each to the relevant facts observed by him, and nothing more.
It is not necessary for us to dwell on the importance of this
procedure, nor is it too much to say that with this system of
trial Mo judicial officer can efficiently perform his work
otherwise than by close adherence to the methods and rules
which the long experience of English lawyers has dictated,
and of which he cannot hope to acquire a practical mastery,
unless he makes the study and practice of them his serious
business. In other words it is essential to the proper and
efficient—and we might add impartial--administration of
justice that the judicial officer should be an expert specially
cduc.’éted and trained for the work of the court.

13. In Appendix B to this Memorial summaries are
given of various cases which, it is thought, illustrate in a
striking way some of the dangers that arise from the present’
system. These cases of themselves might well remove—td
adopt Sir J. P. Grant’s words—"the necessity of argument
a priort against the combination theory.” But the present
system is’not merely objectionable on the ground that from

. time to time it is, and is clearly proved to be, responsible for
apyrtisular case of actual injustice, It is also objectionabie



{14 )

on the grqund that, so long as it exists, the general ‘ld-
ministration of justice is subjected to suspicion, and the
strength and authority of the Government are seriously
impaired. ~ For this reason it is submitted that nothing short
of complete separation of judicial from executive functions
by legislation will remove the danger, Something perhaps,
might be accomplished by purely executive measures. Much,
no doubt, might be accomplished by granting to accused
persons, in important cases, the option of standing their trial
before a Sessions Court. But these palliatives fa!l short of the
only complete and satisfactory remedy, which is, by means of
legislation, to make a clear line of division between the judi-
cial and the executiwe duties now often combined in one and
the same officer. So long as Collector-Magistrates have the
power themselves to try, or to dclegate to subordinates within
their control, cases as to which they have taken action or
received information in an Executive capacity, the ad-
ministration of justice in India is not likely to command
complete confidence and respect. .

*14. It would be easy to multiply expressions of authorita-
tive opinion in support of the proposcd reform. But, in view
of the opinions already cited, it may be enough to add that,
in a debate onthe subject which took place inthe House of
Lords on May 8th, 1893, Lord Kimberley, then Secretary of
State for India, and his predecessor, Lord Cross, showed
their approval of the principle of separation in no ambiguous
terms. Lord Cross said, on that occasion, that it would be,
in his judgment, an “excellent plan,” to separate judicial
from executive functions, andthat it would * resultin vast
good to the Government of India.” It was in the same
spirit that Lord Dufferin, as Viceroy of India, referring to
the proposal for separation put forward by the Indian
National Congress, characterised it as a “ counsel of per-
fection.” Appendix A to the present Memorial contains,
inter alia, the favourable opinions of the Right Hon. Sir
Richard Garth, late Chief Justice of Bengal, the Right Han. .
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" Lorg Hobhouse, Legal Memberof the Viceroy's Council,
1872-77, the Right Hon. Sir Richard Couch, late Chief
Justice of Bepgal, Sir J. B. Phear, late Chief Justice of
Ceylon, Sir R. T. Reid, Q.C, M.P., Attorney-General,
- 1804-5, Sir William Markby, late Judge of the High Court,
Calcutta, and Sir Raymond Waest, late Judge of the High
Court, Bombay. These opinions were collected and compiled
by the British Committee of the Indian National Congress,
and, among other Linportant indications of opinions prevalent
in India, we beg to refer you tothe series of resolutions
adopted by ‘the Indian National Congress—which Lord,
Lansdowne, as Viceroy, referred toin 1801 as a “perfectly
legitimate movement” representing ip India “what in
Europe would be called the more advanced Liberal party.”
In"1886 the Congress adopted a resolution recording “an
expression of the universal conviction that a complete sepa-
ration of executive and judicial functions has become an,
urgent necessity,” and urging the Government of India “to
effect whis separation without further delay." Similar rcso-
lutions were carried in 1887 and 1888, and the proposal formed
in 1889, 1890, and 1891 the first section of an “ omnibus "
resolution affirming the resolutions of previous Congresses.
In 1892 the Congress again carried a scparate resolution on
the question, adding to its original resolution a reference to
* the serious mischief arising to the country from the combi-
nation of judicial and executive functiens.” . In 1893 the

resolution carried by the Congress was as follows :—

»Tfat this Congress, having now for many successive years vainlyw
appealed to the Government of India to remove one of the gravest stigmss
on British rule in India, ome fraught with incalculable oppression to all
clasges of the community throughout the country, now hopelese of any other
redrees, humbly entreats the Becretary of Btate for India to order the
jmmediats appointment, in each province, of a Uommittee (one-half at least
of whose members shall be non-official natives of India, qualified by educa~

tion and expegience in the workings of the various couris to deal with the
qusstion) to prepare each a scheme for the compiete separation of all judis
cisl and executive functions in their own provinces with as little additionsi
comd t‘mu as may be praciioable and the submission of such schemes;
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with 'the comments of the several Indian Governments thereon, t0+himsalf,

&t some eulrdate which he may bo'ple‘ewd to fx

A similar resolution was %®arried in 1894, 1895, and IBg6.

During recent years, also, practicabschemes for separation

have been laid before the Congress. )
(c)—ANSWERS TO POSSIBLE OBJECTIONS.

15. Theobjections which, duringthe course of a centary,
have been urged against the separation of judicial and execu-
tive functions are reducible, on analysis, to three only: (i)
that the system of combination works well, and is not respon-
sible for miscarriage of justice;(ii) that tht system of
combination, however indefensible it may seem to Western
ideas, is necessary to the position, the authority, and, in a
word, to the “prestige ” of an OQriental officer ; and (iii) that
separation of the two functions, though excellent in principte,
would involve an additional expenditure which is, in fact,
prohibitive in the present condition of the Indian finances.

16. Itisobvious that the first objection is incompatible
with the other two objections. Itisone thing to defend the
existing systemon its merits ; it is another thing to say that,
although itis bad, it would be too dangerous or too costly to
reform it. The first objection is an allegation of fact. The
answer—and, it is submitted, the irresistible answer—is to be
found in the cases which are set forth in Appendix Bto this
Memorial. The cases are but typical examples taken from a
large number. It may be added that, among the leading
advocates of separation in India, are Indian barristers of long
and varied experience in the Courts who are ableto testify,
from personal knowledge, to the mischievous results of the
present system. Their evidence is confirmed, also from
personal knowledge, by many Anglo-Indian Judges of long
experience.

17. The second objection—that the combination of
judicial and executive functions is necessary to the,“prestige”
of an Oriental officer—is perhaps more difficult to handle. -
For reasons which are easy to understand, it is not often
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pﬁ f&ward in publie and authoritative statemgnts. But it
1; common in the~Anglo-Indian,press, it finds its way into
magazme articles written by réturned officers, and in India

it-is believed, rightly or wrongly, to lie at the “root of all
the apologies for the present system. It has been said that
Oriental ideas require in an officer entrusted with large
executive duties the further power of inflicting punishment
on individuals. If the proposition werc true, it would be
natural to expect that the cxisting systemn would be sup-
ported and defended by independent public opinien in
India instead of -being—as it is—deplored and condemned.
It is not _reasonable to assume that the Indian of to-day
demands in the responsible officers of a civilised Govern-
ment a combination of functions which at an earlier time an
arbitrary despot may have enforced. The further contention
that a District Magistrate ought to have the power of
inflicting punishment because he is- the local representative
of the Sovereign appears to be based upon a fallacy and
a misapprehension. The power of inflicting punishment is,
indeed, part of the attributes of Soverecignty. But it is not,
on that ground, any more ncecessary that the power should
be exercised by a Collector-Magistrate, who is head of the
police and the revenue-system, than that it should be
exercised by the Sovereign in person. The same reasoning,
if it were accepted, would require that the Viceroy should
be invested with the powers of a criminal judge. But it is
not suq'gested that the Viceroy's “prestige” is lower than
the ¢ prestlge of a District Judge because the Judge passes
sentences upon guilty persons and the Viceroy does not.
It is equally a misapprehension to assume that those who
urge the separation of judicial from executive duties desire
the suppression or extinction of legitimate authority. They
ask merely for a division of labour. The truth seems tg
be that th® somewhat vague considerations which are put
forward in defence of the existing system on the ground
that it is necessary tothc dye authority of a District Magis-.
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traté had their origin in the prejudices’and the customs of
earlier times, revived, to some extefit, in the unsettled period
which followed the Indian Mutiny. We venture to submit that
these considerations are not only groundless and misplaced,
but that the authority of Government, far' from beink
weakened by the equitable division of judicial and executive
duties, would be incalculably strengthened by the reform
of a system which is' at present responsible -for:marﬁr
judicial scandals.

18. The financial objection alone remains, and it is
upon this objection that responsible authorities appear to
rely. When Lord Dufferin described the proposal for
separation as a ‘“‘cotnsel of perfection,” he added that the
condition of Indian Bnance prevented it, at that time, from
being adopted. Similarly, in the debate in the House of
Lords on May 8th, 1893, to which reference has already
been made, Lord Kimberley, then Secretary of State, said:

“The difficulty is simply this, that if you were to alter the present
system in India you would have to double the staff throughout the ¢ >untry.”
and his predecessor, Lord Cross, said :—

“Tt [the main principle raised in the discussion] is a matter of the
gravest possible importance, but I can only agree with what my noble friend
haa stated, that in the present state of the finances of India it is absolutely
impossible to carry out that plan, which to my mind would be an excellent
one, resulting in vast good to the Government of India.”

The best answer to this objection is to be found inthe
scheme for separation- drawn up in 1893 by Mr. Romesh
Chunder Dutt, C. L. E,, late Commissioner of the *Qrissa
Division (at that time District Magistrate of Midnapur) and
printed in Appendix A tothis Memorialk In these circums-
tances it is not necessary to argue either (i) that any
expense which the separation of judicial from executive
duties might involve would be borne, and Botne cheerfully,
by the people of India; or (ii) that it might well be met
by economies in certain other directions. Mr. Dutt shows
that the separation might be .effected by simple r«a-:arrm:.gt’:--~
ment of the existing staff, without any additional: exgepse
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whatsoever. Mr. Dujt’s scheme refers specially to Bengal,
the Prestdency. that is,. for which the reform” had been
descr:hed as impracticable on the ground of cost. Similar
schemes for other Presilencies and Provinces have been
framed, but it was understood that the most _serious financial
difficulty was apprehended in Bengal.

19. In view of fofegoing considerations we earnestly
tfust that you will direct the Government of India to prepare
a,scheme for the complete separation of judicial and execu-
tive funct:ons. and to report upon this urgently pressing
question at ah early date.

We have the honour to be, Sir,

Your obedient Servants,
HOBHOUSE,
RICHARD GARTH,
RICHARD COUCH,
CHARLES SARGENT,
WILLIAM MARKBY,
JOHN BUDD PHEAR,
J. ScoTT,

W. WEDDERBURN,
RoOLAND K. WILSON,
HERBERT J. REYNOLDS.



SCHEME (PRINTED IN “INDIA ” FOR AUGUST, 1893)
SUGGESTED BY MR. ROMESH DUTT, CILE,
COMMISSIONER OF THE ORISSA DIVISION
(AT THAT TIME DISTRICT MAGISTRATE
OF MIDNAPUR).

The recent discussions on the subject of the separation of
Judicial and Executive functions in India have given sincere
gratification to my countrymen in India. They have read
with satisfaction, and also with feelings of fratitude, the
views expressed by Lord Stanley inthe House of Lords, and
the clcar and emphatic opinion on the subject expressed by
Lord Kimberley. They have learnt with sincere joy that the
system of uniting Judicial and Executive functions in %l
same officer has been condemned by two successive Secreta-
ries of State, Lord Cross and Lord Kimberley. And they
entertain a legitimate hope that a policy which has been
thus condemned by the highest authorities in Indian,affairs
will not long continue to be the policy of British rule in
India.

Sir Richard Garth, late Chief Justice of the High
Court of Calcutta, whose paper on this subject led to the
discussions in the House of Lords, has since explained the
history of the present system of administration in a clear,
lucid, and forcible manner. He has shown that so far back
as 1860 a commission appointed to report on the, police
declared that “the judicial and police functions were ‘not to
be mixed up and confounded.” He has pointed out that the '
late Sir Barnes Peacock and other high authorities were
against the union of these functions, and that the late Sir
Bartle Frere, in introducing the Bill which afterwards be-
came the Police Act of 1861, “ hoped that at no distant period
the principle (of the separation of Judicial and: Executive
functions) would be acted upon throughout India.” Si¢
Richard Garth has also informed the public that Jbetween
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1§65 and 1868 the highest civilian authorities in India were
againsconsulted on the subject, and, according to Sir James
Stephen, the District Magistrates themselves were “ greatly
embarrassed by the union in their persons of Judicial and
Executive functions,” Sir Richard bas further told us that
under Lord Ripdn‘s Government opinions were again col-
Jected, and the present system was only continued because
the retention of Judicial powers in the hands of a District
Officer was considered {(and very wrongly considered, vide
Lord Kiml-)erley's speech) " essentialto the weight and in-
fluence of his office.” And, lastly, Sir Richard has quoted
the words of the present Secrectary of State that the present
system “ is contrary to right and good principle,” and he has
also quoted the words of the late Secretary of State, who
concurs in this opinion with Lord Kimberley.

Such are the opinions of men most capable of forming a
judgment on the present system  of adininistration in India,
and responsible administrators are anxious to effect a reform
which will remove the evil without materially adding to the
cost of administration. A practicable scheme of reform will
be not unwelcome at the present moment,, and many of my
countrymen and some of my English friends have asked me
to state my views on the subject, as I happen tobe in
England just now. I venture therefore to suggest the leading
features of a scheme which has for many years appeared
perfectly feasible to myself, and which I bclieve will meet
the views and wishes not only of my countrymen, but of most
Englishmen also, who are (uite as anxious for wholesome
reform on this point as my countrymen.

It is necessary for me to state that I have been employed
on administrative work in Bengal for twenty-two years, and
that I have had ample opportunities to observe the practical
working of the present system of administration during this
period. *Within this period I have had the honour of holds.
ing charge of some of the largest and most important
isgrigs in Bengal—like Burdwan, with its population of ‘&



.22 )

million and a half, and(Bkkarga.nj, with its population E‘f
two millions, and Midnapur, with its population of two
and a half millions, and Maimansingh, with its population of
three and 4« half millions—which is equal to the population
of many a small kingdom in Europe. In these extensive and
thickly populated districts I have, for years past, combined
in myself the functions of the head of the Police, the head
Magistrate, the head Superintendent of Prisons, the head
Revenue Officer, the head Tax Collector, the head of the
Government Treasury, the head Manager of Government
Estates, the head Manager of Minors’ States, the head En-
gineer, the head Sanitary Officer, the head Superintendentof
Primary Schools, and, various other functions, I have, for
years past, directed and watched police enquiries in important
cases, had the prisoners in those cases tried by my subordi-
nates, heard and disposed of the appeals of some of those
very prisoners, and superintended their labour in prisons. And
during all these years I have held the opinion that a separa-
tion of Judicial and Executive functions would make our
duties less embarrassing, and more consistent with our ideas
of judicial fairness; that it would improve both Judicial work
and Executive work ; and that it would require no material
addition to the cost of administration.

Bengal is divided into nine Divisions, viz.: I. Presidency.
2. Burdwan. 3. Rajshahi. 4. Dacca. 5. Chittagong.
6. Orissa. 7. Patna. 8. Bhagalpur. 9. Chutia-Nagpur.
I think it is not feasible, nor desirable perhaps for the present,
to effect a separation of Judicial and Executive functions in
the Division of Chutia-Nagpur, which consists of Non-Regula-
tion Districts. It is also, perhaps, undesirable to effect such
separation in the Districts.of Darjiling and Jalpaiguri in
Rajshahi Division ;in the Hill Tyacts of Chittagong Division ;
and in the Santal Parganas of Bhagalpur Division. In the
remaining portions of the Province it is possible {0 effect
the separation at once.

The population of Bengal (excluding Tributary States and
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the States of the Maharajas'of Kuch Behar, Sikkiry, Tipperah),”
is, according to the census of 1891, seventy-one millions in round .
numbers. The population of the districts alluded to in the

last paragraph, in which a separation of Judicial and
*Executive functions is for the present impracticable, is seven

millions in round numbers. In the remaining portions of

Bengal, having a population of sixty-four millions, it is possible

to effect the desired separation at once.

Generally speaking, there are two senior Covenanted
officers in every Regulaticn District in Bengal, viz., a District
Judge and; District Magistrate. The Distriet Judge is the
head of all subordinate judicial officers who dispose of civil
cases, and he also tries such important criminal cases as are
committed to the Sessions. The work of the District Magis-
't;ate is more varied, as has been indicated above. He is the
head of the police, supervises prisons, collects revenue and
taxes, sells opium and settles liquor-shops, constructs roads
and bridges, regulates primary education, and combines
withe these and other Executive duties the functions and
powers of the head Magistrate of his district,

My scheme is simple. The District Magistrate, whom I
will henceforth call the District Officer, should be employed
purely on executive and revenue work, which is sufficiently
varied, onerous, and engrossing, and should be relieved of
his judicial duties, which should be transferred to the Distrioct
Judge. The subordinates of the District Officer, who will
contimue to perform revenue and executive work only, will
remian under him; while those of his present subordinates
who will be employed on purely Juchmal work should be
subordinate to the Judge and ndt to the District Officer.

At present the sibordinates of the District officer combine
executive andrevenue and judicial work. A Joint-Magistrate
or Assistant-Magistrate (subordinate to the District 0&!:0!').’
tries crininal cases, and alsodoes revenue and executwr
work. A Deputy-Magistrate (similarly subordinate to thc

,p;gtngt Officer) ziso tries criminal cases and does reven‘a'
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and executivg work. This arrangement must be changed.

I will first take the case of Joint-Magistrates and As-
sistant-Magistrates, who are Covenanted officers. Young
civilians, as soon as they arrive in Bengal, are posted as As-
sistant-Magistrates ; they try criminal cases and also help
the District Officer in his revenue and executive work. After
they have hadsome experience in their work and learnt
something of the people, and afterthey have passed two
examinations in Indian law and accounts, and the languages
of the province, they are promoted to be Joint-Magistrates.
And the Joint-Magistrate tries all the more important csiminal
cases, and performs much of the important criminal work
of the district, And inrcourse of time he becomes a District
Officer or a District Judge.

Referring to the Bengal Civil List for April, 1893, which
is the last number that is available to me in London now, I
find that the present number of Joint-Magistrates and officiat-
ing Joint-Magistrates in Bengal (excluding those acting in
higher capacities, or on special duty)isonly tWenty-'two.
And the number of Assistant-Magistrates, after such exclusion,
is also twenty-two. As there are over forty districts in Bengal,
it is clear that on the average each District Officer has only
one Covenanted Assistant (Joint or Assistant-Magistrate) and
nomore. In some districts there are more than one, in
smaller districts there are none.

Ipropose that the Assistant-Magistrates should, be
employed purely on revenue, executive and police work, ‘and
should be subordinate to the District Officer. And when the
Assistant-Magistrates are promoted to be Joint-Magistrates,
they should be employed purelyon judicial work, and be
subordinate to the District Judge.

This proposal will not only secure the separation of
functions contemplated, but will secure two other Qistinctly
beneficial results. In the first place, young civilians fresh
from England, and wholly unacquainted with the manners
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habits, and even the colloquial language, of t.he people of
India, will be stopped from trying criminal caseS until they
have acquired some local knowledge and experience by doing
ravenue and general executive work, and watching police
eases and police administration. And in the second place,
such young civilians will receive a more systematic and less
confused training in their duties by devoting their attention
during the first two or three ycars to purely executive and
revenue and police work, and then employing themselves for
some years on purely judicial work.

I next®come to the Deputy-Magistrates, who are un-
covenanted officers, and generally natives of India. They also
combine judicial, executive, and revgnue work, and are
subordinate to the District Officer. Th: Civil List gives their
"mimber as 305 inall; but excluding those on leave, or
employed on special duty, or in sub-divisions (of which I will
speak later on), there are, on an average, only four Deputy-
Magistrates in the headquarters of each district to help the
Distrigt Officer. In small districts there are, perhaps, only
two; in specially large districts there arc as many as six.

1 propose that in each district one-half of the Deputy-
Magistrates may be employced on purely exccutive and revenue
work, and be placed under the District Officer, and that the
other half be employed on purely judicial work, and placed
under the District Judge. In some districts, where the revenue
work is particularly heavy, probably more than half the
Deputg-Magistrates may be placed under the District Officer.
And® in other districts, where the criminal work is more
important, the Judge may require more than half the Deputy-
Magistrates. These details can be very easily settled. But in .
the main it is clear and seif-evident that the officers who are
able to cope with revenue and criminal work which is heaped
eon them in a confused manner will be able to cope with it
better under the system of division of labour proposed above.

The results of the proposals made above will be these.
The Digtrict Officer will still be the head executive officer, the
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head revenue officer, and the head police officer of his distgict.
He will collect revenue and taxes, and perform all the work
connected with revenue administration with the help of his
assistants “and deputies. He will continue to perform all
executive work, and will be armed with the necessary power$.
He will watch and direct police investigations, and will be
virtually the prosecutor in criminal cases. But he will cease to
try, or to have tried by his subordinates, criminal cases, in
respect of which he is the police officer and the prosecutor.

On the other hand, the District Judge will, in addition to
his present duties, supervise the work of Joint-Magistrates and
Deputy-Magistrates employed on purely judicial work. This
work of supervision will be better and more impartially done
by trained judicial officers than by over-worked executive
officers, who are also vitually prosecutors. And the evil which-
arises from the combination of the functions of the prosecutor
and the judge—of which we have had some striking illustra-
tions of late—will cease to exist when the prosecutor is no
longer the judge. ‘

The transfer of all judicial work to the District Judge will
give him some additional work ; but he will easily cope with
it with the additional officers whowill be placed under him
under the proposed scheme. In important and heavy districts
the Judge will have a Joint-Magistrate under him, and the
Joint-Magistrate may in exceptional cases be vested with the
powers of an Assistant-Sessions Judge to relieve the District
Judge of his sessions work. Indistricts where there &re no
Joint-Magistrates, a senior and selected Deputy-Magistrate can
do the Joint-Magistrate’s work, and efficiently help the Judge
in his duty of supervision of criminal work. With regard to
criminal appeals, the District Judge now hears all of them
from sentences passed by first-class magistrates. The few
appeals from second and third-class magistrates which the
District Officer now hears may also be heard by the Judge, and
the addition will scarcely be felt. In exceptionally heavy
districts like Maimansingh and Midnapur, criminal appeals
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didgnot take more than three hours of my time in a, week. A
trained Judicial Officer, like the District Judge, would do it in
less time, and if he required help in this matter also, his
subordinate Joint-Magistrate or a selected Deputy-Magistrate
nfight be empowered to hear petty appeals.

It only remains to deal with what are called sub-districts
or sub-divisions in Bengal. The Bengal districts are generally
extensive is area ; and, while the central portions are managed
and administered from headquarters it is found convenient to
form the Oul]!ing portions into separate sub-districts or sub-
divisions, and to place them inr charge of Sub-Divisional
Officers. Such Sub-Divisional Officers {(generally Deputy-
Magistrates, sometimes Assistant or Joint-Magistrates) are
also completely subordinate to the District Officer, like
The .assistamb al headquarters.

In Bengal (excluding the backward districts in which the
introduction of the proposed scheme is  at present impractic-
able) there are seventy-five sub-divisions. There is only one
Sub-Dwvisional Officer in cach sub-division, and he performs
revenue and executive and judicial work in his sub-division as
his superior, the District Officer, does for the whole district,
The question arises, how the schemeof separationcan be
introduced in these seventy-five sub-divisions.

There is a class of officers, called Sub-Deputy Collectors,
who are generally employed on revenue work, but sometimes
perform judicial work and try criminal cases. Some of them
are elzmloyed at headquarters, while others are sent to
important Sub-Divisions to help Sub-Divisional Officers, For
many years past the work in Sub-Divisions has been increas-
ing, and the demand for a Sub-Deputy Collector in every Sub-
Division in Bengal has been growing also. It has been urged
that Sub-Divisiona] Officers who are mainly employed on
judicial work cannot find time to perform their revenue work’
without hefp. It has also been urged, with great force, that
during the absence of Sub-Divisional Qfficers on their annual
tougs §uhrDivisional treasuries have to be closed, much tothe.
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inconvenignce of the Postal Department, the Civil Justice
Department, and all Government Departments, as wellas the
public. To remove all this inconvenience, and to give the
necessary help to Sub-Divisional Officers, it has heen urged
that a Sub-Deputy Collector should be placed " in every sub-
division. Thisshould now be done.

The present number of Sub-Deputy Collectors (excluding
those who are acting in higher capacities)is 97. Allowing
for officers on leave, there will still be 75 officers always
available for employment in the 75 sub-divisions. And when
a Sub-Deputy Collector is thus posted in each sub-division,
he can be entrusted with the revenue work of the sub-division,
and be subordinate to the District Officer, while the Sub-
Divisional Officer will be subordinate to the District Judge.

I make this proposal after a careful consideration of the
nature of the revenue work which hasto be donein sub-
divisions. All important revenue work connected with Land
Revenue, Cesses, Income Tax, Certificates, etc., is transacted
in the headquarters of the district and the revenue wWork of
sub-divisions is light and easy. Similarly, the work of control
and supervision of the Police Department is done at head-
quarters, and the Sub-Deputy Collector will have little to do
in this line. The treasury work in sub-divisions is light, and
is now often donc by Sub-Deputy Collectors. On the whole,
therefore, I am satisfied that a Sub-Deputy Collector will,
under the instructions of the District Officer, be quite
competent to manage the revenue and other work of sub-
divisions, when the judicial functions have been separated and
made over to the Sub-Divisional Officer.

There is only one objection which can be reasonably
urged against this scheme. Many Sub-Deputy Collectors are
now employed at the headguarters of districts, sometimes
on important work, and to take them all away for sub-
divisions may be impracticable. Some District O¥icers may
reasonably urge that they require Sub-Deputy Collectors at.
the district headquarters also, and, where ethis . is
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sgtisfactorily shown, the requisition should be complied
with. It may be necessary, therefore, to appoiht twenty or
thirty additional Sub-Deputy Collectors, and this is the only.
increase to the cost of administration which appears to me
necessary for effecting a complete separation between
Judicial and Executive functions in Bengal.

Even this additional cost may be met by savings in
other departments. Special Deputy Collectors and Sub-
Deputy Collectors are employed on excise work, and their
special se:vices are wholly unnecessary in this department,
It has always appeared to me, and tomany others, that the
services of such trained ard well-qualified officers are wasted
in performing work which does not gequire officers of their
rank. If these officers were withdrawn from the Excise
Department, and if the work of that department were
included in the general work of the district, as was the
case some years ago, it would probably Dbe unnecessary to
.appoint additional Sub-Deputy Collectors, as recommended
in the last paragraph.

The scheme which has been briefly set forth in the preced~
ing paragraphs isa practicable one, and can be introduced
under the present circumstances of Bengal, excluding the
backward tracts. I have worked both as Sub-Divisional
Officer and as District Officerin many of the districts in
Bengal, and I would undertake to introduce the scheme in any
Bengal District, and to work it on the lines indicated above.

4 haveonly to add that if the scheme set forth above-—
with such modifications in details as may be deemed necessary
after a careful consideration of it by the Government—he
introduced, it will be necessary to recast the Code of Criminal
Procedure so as to relieve the District Officer and his
subordinates of judicial powers in criminal cases, and to vest
them in the District Judge and his subordinates. The police
work, the revenue work, and the general executive work can
then be performed by the District Officer with greater care am_i_
saltis'ﬁaction to himself, and also to the greater satisfaction of’
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Mr. Ronfesh Dutt wrote in INDIA for October, 1893 :—

My paperon this subject appeared in the August number
of INDIA. The paper has been carefully read by many
gentlemen interested in questions of Indian administration,
and capable of forming a proper judgment on such questions.
Their opinions will help the public in forming a correct
opinion on this very important subject.

The Right Hon. Sir Richard Garth, Q.C., Late Chief
Justice of Bengal, has given my views his qualified support
from a judicial point of view. As his remarks have already
anpeared in the August number of INDIA itis unnecessary
for me to do more than guote one or two sentences only.

“So tar,” he says, “as [ am capable myself of forming an
obinion upon his scheme, 1 entirely approve of it. It seems to
me the most natural and obvious means of separating the two
great divisions of labour, the executive and the judicial. . .
It seems only in accordance with reason that magistrates
who are employed upon executive work should be undewthe
chief executive officer of each district, and that those who
are employed in judicial work should be under the chief
judicial officer.”

These remarks are important, as there is no higher
authority on judicial questions concerning Bengal than the
late Chief Justice of that province.

In the same way there is no Englishman living who can
speak with higher authority on executive and administratéve
questions concerning Bengal than Mr. Reynolds, late
Secrctary to the Government of Bengal. He passed his
official life in that province, and rose from the lowest appoint-
ments in the Civil Service of Bengal to one of the highest.
He held charge of some of the most extensive and important
districts in Bengal, and performed those combined judicial
and executive duties which a district officer in Bengal* has to
perform. He rose to be Secretary to the Bengal Government,
and in that capacity presided over the executive admingstra-
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‘tign of the province. His opinion, therefore, RQas a uniiqﬁﬁ
wvalue and importance.

Mr. Reynolds has suggested one modiﬁcaftion to my
scheme, and subject to that modification has entirely approv-
%d of it. I proposed to contrast sub-deputy collectors with
the revenue and executive work of Bengal sub-divisions.
Mr. Reynolds thinks that in the more important sub-divisions
a deputy collector, and not a sub-deputy collector, should be
entrusted with these duties. A suggestion coming from such
an authority is entitled to respect, and I accept it in its
entirety. Let deputy collectors be employed in the more
important sub-divisions to do the revenue and executive work
and sub-deputy collectors in the lighter sub-divisions. This
mgpdification will require the appointment of twenty or thirty
additional deputy collectors, instead of as many sub-deputy
collectors, whose appointment I proposed. Thus modified
my scheme has Mr. Reynolds’ entirc support and approval.

My scheme has been read and approved by other gentle-
men,*%ho are still in the Civil Service of Bengal. One of
them made to me, independently of Mr. Reynolds, the same
suggestion which Mr. Reynolds has made. On the whole,
therefore, I believe, I am justified in stating thatmy scheme
suggests a practicable way of separating the executive and
judicial services in Bengal, without materially adding to the
cost of administration.

I have purposely refrained from saying anything on the
subjget of the existing rules of promotion in the Civil Service.
Whether these rules will require modification in some respects
after the judicial and executive services have been separated
is a matter on which the opinion of the Government of Bengal
must be final and conclusive. When 1 joined the Service in
1871 members of the Service were promoted from the rank of
joint magistrates to be district officers, and from the rank of
district officers to the posts of district judges. It may be
considered desirable and necessary to revert to this old rule
of progotion after the district officers have been relieved of
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their judicialfluties. It may be also considered desirable o
rule that an assistant magistrate will be entitled to rise to
the rank and the judicial powers of a joint magistrate only
after he has served as assistant for a certain number of
years. Such a rule will ensure some degree of - experience
and local knowledge in judicial officers, and will also prevent
frequent reversions from the post of a joint magistrate to that
of assistant. These, however, arec matters which can be best
considered and decided by the Government of Bengal when
the separation of the judicial and executive services has been
decided upon. The Bengal Government will find no difficulty
inshaping the rules of promotion in the Civil Service accord-
ing (o the exigenciee of a just and proper system of
administration.

. With regard to the details of the administrative arrang;-
ments given in my previous paper, no modification except
that of Mr. Reynolds has been suggested to me by my friends
competent to form a judgment on the subject. I have no
doubt that the scheme as modified and supported by the late
Secretary to the Government of Bengal will receive the
consideration which it deserves from the authorities, both in
India and in England.
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THE SEPARATION SCHEME.

AS SKETCHED BY THE HOME MEMBER'
IN HIS RUDGET SPEECH,
MARCH 27, 1908,

] propose to say afew words on a subject on which
volumes have becen written daring the past few years—the
separation of Judicial and Exccutive functions in India.
In 1809 the Secretary of State forwarded to the Government
of India a memorial signed by ten gentlemen, seven of whom
had held hich judicial office in India, in which the memoria-
Jists askid that a scheme might be prepared for the complete
separation of Judicial and Executive functions. They based
their conddemnation of the existing system Jargely upon notes
Mustrating its alleged evils, which were compiled by Mr,
Manomohan Ghose, a barrister in large criminal practice.
The memorial was referred to Local Governments and to
high®*judicial officers in India for report, with the result that
an enormous mass of correspondence has accumulated., This
cerrespondence disclosed a decided preponderance of opinion
in favour of the existing system, but  whether it was the
weight of the papers or the weight of their contents that has
so long deferred a decision of the question is more than [
can say. The study of the correspondence has been a
tedious and laborious proress, but having completed it, I
am iyxlined to think that the consensus of opinion against a
change may have bheen due in grecat measure to the faulty
presentation by the memorialists of the case for separation,
as well as to the obvious defects of the constructive proposals
put forward by them, which were shown by the Government
of Bengal to be likely to cost many lakhs of rupees in that
province alone. The authors of the memorial, in my view,
put their’case very feebly when they rested it on a few grave
judicial scandals which were alleged to have occurred
Jop otime to time. It was easy to show that many
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of these gcandals could have occurred even if ghe
functions ﬁd been separated. Many who have reported
their satisfaction with the existing system have followed the
memorialists and been impressed by the comparative in-
frequency of grave judicial scandals in India having theit
cause in the joinder of functions, and by the cértainty of their
being exposed to light and remedied. Scandals may to some
extent exemplify the defects of a system, but there can be no
doubt that, whatever system be adopted, scandals must occur.
Occasionally, very rarely 1 hope, we find the unscrupulous
officer, less infrequently we find the incompetent “officer, but
not so seldom do we find the too zealous officer, perfectly
couscientious, brimming over with good intentions, determin-
ed to remedy evils, but altogether unable to put into proper
focus his own powers and duties and the rights of others.
With officers of these types—and they cannot be altogether
eliminated—occasional public scandals must occur, not only
in India, but elsewhere, as a perusal of any issue of Truth
will show. [ see no reason for believing that they occus more
frequently in India than England or any other country; but
this at least may be said forthe Indian system of criminal
administration, but in no country in the world is so perfect an
opportunity given for redressing such scandals when they
occur.

But though the preponderance of opinion in the corres-
pondence is as I have stated, a deeper search reveals consi-
derable dissatisfaction with the existing system. E;his is
expressed chiefly in the reports of judicial officers. The
faults of the system are not to be gauged by instances of
gross judicial scandals. They are manifested in the ordinary
appellate and revisional work of the higher judicial tribu-
nals. In one case a sentence will be more vindictive than
might have been expected if the prosecution had been a
private one. In another a conviction has been dbtained on
evidence that does not seem to be quite conclusive. In short,’
. there is the unconscious bias in favour of a convictiog enter-
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wined by the Magistrate who is responsible {:r the peace’
of the district, or by the Magistrate who is subordinate to
that Magistrate and sees with his eyes. The exercise of
control over the subordinate Magistrates by whom the great
bulk "of criminal cases are tried is the point where the pre-
sent system Is defective. This control indirectly affects the
judicial action of the subordinate Magistrates. It is right
and essential that the work of the subordinate Magistrates
should be the subjuct of regular and systematic control, for
they cannot be relied on more than any other class of sub-
ordinate officials to do their work diligently and intelligently
without it. But if the control is exercised by the officer who
is responsible for the peace of the district there is the cons-
tant danger that the subordinate Magistracy may be un-
consciously guided by other than purely judicial considera-
tions. I fully believe that subordinate Magistrates very
rarely do an injustice wittingly. But the inevitable result of
the present system is that criminal trials, affecting the general
peact of the district, are not always conducted in the at-
mosphere of cool impartiality which should pervade a Court
of Justice. Nor does this completely define the evil, which
lies not so much in what is done, as in what may be sus-
pected to be done; for it is enough that the administration
of justice should be pure ; it can never be the bedrock of our
rule unless it is also above suspicion.

Those who are oppused to a separation of functions are
greagty influenced by the belief that the change would mate-
rially weaken the power and position of the District Magis-
trate and would thus impair the authority of the Govern-
ment of which he is the chief local representative. The
objection that stands out in strongest relief is that prestige
will be lowered and authority weakened if the officer who has .
control of the police and who is responsible for the peace of
the distritt is deprived of control over the Magistracy who
try police cases. Let me examine this objection with -
rgfgrence to the varying stages of the progress of a com-
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munity. Undgr certain circumstances it is. undoubtedly'
necessary that the executive authorities should themselves
be the judicial authorities. The most extreme case is the
imposition of martial law in a country that is in open rebel-
lion. Proceeding up the scale we come to conditions which
I may illustrate by the experience of Uppei‘ Burma for
some years after the annexation. Order had not yet been
completely restored and violent crime was prevalent. Mili-
tary law had gone and its place had been taken by
civil law of an elementary kind. District Magistfates had
large powers extending to life and death. The High Court
was presided over by the Commissioner, an executive officer.
The criminal law was telaxed, and evidence was admitted
which under the strict rales of interpretation of a moge
advanced system would be excluded. All this was rendered
absolutely necessary by the conditions of the country. Order
would never have been restored if the niceties of law as
expounded by lawyers had been listened to, or if the police
bad not gone hand in hand with the justiciary. Proceeling
further up the scale we come to the stage of a simple people,
generally peaceful, but having in their character elements
capable of reproducing disorder, who have been accustomed
to see all the functions of Government united in one head, and
who neither know nor desire any other form of administra-
tion. The law has become more intricate and advanced, and
it is applied by the Courts with all the strictness that is
necessary in order to guard the liberties of the pdgple.
Examples would be easy to find in India of the present day.
So far I have covered the stages in which a combination of
magisierial and police daties is either necessary or is at least
not inexpedient. In these stages the prestige and authority
of the Executive are strengthened by a combination of
functions. I now come to the case of a people among whom
very different ideas prevail. The educated have become
imbued with Western ideals. Legal knowledge has vastly
increased. The lawyers arc of the people, and they hawe
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Mgived their inspirations from Western law. Atpf'thin;g' shﬁg’ '
of the most impartial judicial administration is contrary -to:
the principles which they have learned. I must say that T
have much sympathy with Indian lawyers who devote their
tnergies to making the administration of Indian law as good
theoretically and practically as the administration of English
law. Well, what happens when a province has reached this
stage and still retains a combination of magisterial and police
functions? The incvitable result is that the people are
inspired with a distrust of the impartiality of the judiciary.
You need not tell me that the feeling is confined to a few
educated men and lawyers and is not shared by the common
people. I grant that if the people of such a province were
asked one by one whether they objected to a combination of
functions, ninety per cent. of them would be surprised at the
question and would reply that they had nothing to complain
of. But sosoon as any one of these people comes into contact
with the law his opinions are merged in his lawyer’s. If his
case be other than purely private and ordinary, if for instance
he fears that the police have a spite against him or that the
District Migisirate as guardian of the peace of thé district
has an interest adverse to himn, he is  immediately imbued by
his surroundings with the idea that he cannot expect perfect
and impartial justice from the Magistrate. It thus follows
that in such a province the combination of functions must
inspire a distrust of the Magistriacy in all who have business
withthe Courts.  Can it be said that under such circumstances
the combination tends to cnhancement of the prestige and
authority of the Executive? Can any Government be strong
whose administration of justice is not entirely above suspi-
cion? The answer must be in the negative. The combina-
tion of functions in such a condition of society is a direct.
weakening of the prestige of the Executive.

“Od these grounds the Government of India have decid-
ed to advance cautiously and tentatively towards the separa-
tiop @f Judicial and Executive functions in those parts of
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India where the local conditions render that change possihld
and approprf'a.te. The experiment ms3y be a costly one, but
we think that the object is worthy., It has been consistently
pressed ‘on ‘us.by public opinion in India. Ihave had the
pleasure of discussing the gquestion with Indian gentlémen,
among others with my colleagues the Hon’ble’the Maharaja
of Darbhanga and the Hon’ble Mr. Gokhale. Their advice
coincides with my own view, that the advance should be
tentative and that a commencement should be made in
Bengal including Eastern Bengal. It is from Bengal that the
cry for separation has come, and if there is any force in the
general principles which I have expounded, it would appear
that the need for a separation of police and magisterial func-
tions is more pressing in the two Bengals than elsewhere.
One cause may be found in the intellectual character of the
Bzngali, another in the absence of a revenue system which
in other provinces brings executive officers into closer touch
with the people, another in the fact that there is no machi-
nery except the police to perform duties that are done %lse-
where by the better class of Revenue-officer, another in the
fact that there are more lawyers in Bengal than elsewhere,
and another, I suspzct, in the greater interference by the
District Mgistrate with police functions in Bengal than in
other provinces. These may or may not be the real causes,
but most certainly the general belief is that the defects of a
joinder of functions are most prominent in the Bengals, and
it is on those grounds that we have come to the conclygion
that a start should be made in these two provinces.

“It is a very easy matter to propose as an abstract princi-
ple that magisterial and police functions should be separa-
ted, but in the descent to actual details the subject l:n'istlt}_gl
with difficulties. A solution has been attempted, and it is
being sent to the two Local Governments for criticism. It is
desirable that it should be submitted to the criticistn of the
public at the same time. I may therefore now disclose the
details. But in doing so I desire to state clearly that the
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tative solution is nota final expression of the decisfon’ of:
the Government of India, and that it is merely®a suggestion
thrown oat for criticism with the idea of affording assistance. '
in the determination of a most difficult problem. The ‘general
wprinciple outlined is that the trial of offences and the control
of the Magistrates who try them should never devolve on offi-
cers who have any connection with the police or with executive
‘daties, while on the other hand the prevention of crime should
be a function of the District Ofizer and his executive subor-
dinates who are respoasible for the prescrvation of the peace
of the did¥rict.

The outlines of the scheme, stated badly, and without
discussion, are as follows :—

(1) Judicial and Executive functions to be entirely se-
parated to the extent that an officer who is deputed to
exccutive work shall do no judicial work, and vice wersa,
except during the short period when he is preparing for
departmental examinations.

{2) Officers of the Indian Civil Service to choose after a
fixed number of years’ service whether their future career is
to be judicial or executive, and thereafter to be employed
solely on the career to which they have been allotted. The
allotment to depend on choice modified by actuarial consi-
derations.

(3) Officers of the executive branch of the Provincial
Civil Service and, if possible, members of the Subordinate
C!wL Scrvice to be subject to the same conditions as in (2),
though the period after which choice is to be exercised may
be different.

{4) During the period antecedent to the choice of career
officers of both services to be gazetted to Commissioners’
divisions and to be deputed to executive or judicial duties
Ly the Commissioner’s order.

(5) *During this period deputation from executive to

judicial or vice versa must be made at intervals not longer
than two years.
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{6) High Courts to be consulted freely on questions
transfer and"promotion of all officers who have beery perma-
nently allotted to the judicial branch. ‘

(7)" Two superior officers to be stationed at the head-
quarters of each district, the District Officer and the seniow
Magistrate. :

(8) The District Officer to be the executive head of the
district, to exercise the revenue functions of the Collector and
the preventive magist.eria] powers now vested in the Distriet
Magistrate, to have control over the police, and to discharge
all miscellancous executive duties of whatever kin&

(90 The magisterial judicial business of the district to be
under the scnior Magistrate, who will be an officer who has
selected the judicial line—either an Indian Civilian or a
Deputy Magistrate of experience. He will be the head of
the Magistracy and his duties will be (1) to try important
criminal cascs (2) to hear appeals from second and third
class Magistrates, (3) to perform criminal revision work, and
(4) to inspect Magistrates’ Courts. In districts where shese
duties do not give him a full day’s work he may be appointed
an additional District Judge and employed in civil work
and in inspecting Civil Courts. If, where the senior Magis
trate is an officer of the Provincial Civil Service, it is consi-
dered inexpedient on account of his lack of experience to give
him civil work, he may be appointed Assistant Sessions
Judge. In either capacity he would give relief to the District
and Sessions Judge.

(10) At the head-quarters of districts, where there are
at present Indian Civilians, Deputy Magistrates and Sub-.
deputy Collectors, a certain number to be deputed to execu-
tive and the remainder to judicial work. '

(11) Sub-divisional boundaries to be re-arranged, afid
each district to be divided into judicial ¢sub-divisions and
executive sub-districts. The boundaries of these need not be
conterminous. The area of a judicial sub-division to be sueh
as to give the judicial officer in charge a full day’s work, and
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similarly with éxecutive sub-districts. Bqundaries to be
arraniged so as disturb existing oconditions as little as
possible. ) '

(12) Thus the whole district is divided into—

A. Executive —

(a) Hedd-quarters,

(b) Sub-districts,
and also into—

B. Judicial—

(a) Head-quarters,

(b) “Sub-divisions,
and the staff is divided into—

A. Executive, under the District* Officer namely :—

(a) The District Officer. -

(b) A certain number ot Indian Civilians, Deputy Collec-
tors and Sub-deputy Collectors at head-quarters.

(¢) An Indian Civilian or Deputy Collector for each sub-
district.

B. Judicial, under the senior Magistrate, namely :—

(@) The senior Magistrate.

() A certain number of Indian Civilians, Deputy Magis-
trates and Sub-deputy Magistrates at head-quarters.

(¢) An Indian Civilian or Deputy Magistrate for each
sub-division.

(13) The District Officer to be empowered as a Distriot
Magistrate, and certain other executive officers to be em-
pqwered as first class Magistrates, solely for the performance
of the preventive functions of Chapter VII (omitting section
106) to Chapter XII of the Code of Criminal Procedure.



