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fq~ guided: tlie hand to write the signature, sllOb. a signing waa an.: 
eteoution in law; and there is no difference between the two oases. W.: 
~kt therefore, that the appea.l must be .allowed. 'We cannot con­
clude this judgment without expressing our unqualifie,t' disapproval of the 
conduct of Mr. B. in this matter, as disclosed in his own evidence; his 
novel but apparently illegal method of replenisl,ting the Lady Dufferin Fund 
is not before us, and we say nothing about it. A copy of this 'judgment will 
be forwarded to the Local Government." , j 

As stated above, the Judges forwarded the papers ef Ute" 
case to the Lieutenant-Governor of Bengal for such notice as* 
the Government might be induced to take regarding the 
unwarrantable conduct of Mr. B., but Sir Charles Elliott, then 
Lieutenant-Governor, unlike his predecessors in that office, 
refused to take any action and declared in the Bengal Council 
in answer to a question that he had sent a copy of the' 
judgment to Mr. B., but after a careful considoration of the 
whole case he hall come to the conclusion that it was not 
necessary for him to interfere further in tbe matter. The facts 
of the case were all admittell by Mr. B. himself in his evidence 
given lJefore the Subordinate JU(h~e of Pubna, and it was 
perfectly clear that Mr. B. threatened to make in1i>roper use of 
his judicial powers in ordor to force Chandra Kishore Munshi 
to execute the deed, and also to extort from him, as admitted 
by Mr. B. himself, a large sum of money as a subsc'ription to 
the Lady Dufferin Fund. The evidence of Mr. B. upon this 
point was in these words :-" Both sides promised in writing 
to pay a subscription of Rs. 1,000 euch to the Lally Dufferin 
Fund jf they would leave Serajg-unge without my permission, 
In my previous deposition I said :-" I took recognisance 
bonds from Dinendra Nath SanyaI and Chandra Kishore 
Munshi for Rs. 1,000 each to be forfeited to the Lady 
Dufferin Fund." 

Supporters <If the present system of combining ex~cuttve 
and judicial authority in the District Magistrate naturally ·. 
apprehend that such a hold as Mr. B. possessed over tM , 
zemindars of his distrkt would be weat<ened by 8 separ~tien:. 
of -tlw toto functivns. anJ herein lies the secret of theif. 
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strenuous opposition to the proposed separation. This~· 
further illustrates what is really meant by those who insist 
upon the prestige of the District Magistrate being upheld by 
investing him wIth judicial powers. 

OASE NO. 18 

The Sararchar Case- I 892 

The proceedin~s in this case were published in pamphlet 
form by Mr. H. N. Morison, barrister-at-Iaw in Calcutta, in 
May 1893. under the title of "Official prestige versus the 
Liberty of the subject :--A case illustrative of the danger of 
investing District Magistrates in India with judicial powers." 
The facts as summarised from the evidence were as follows :­
One Sarat Chandra Ray W3S a landholder lin the village of 
Sararchar in the district of Maimensing; he had been once a 
wealthy landlord but was in reduced circumstances at the 
time of the occurrencc. In January 1892, Mr. P., the District 
Magistrate of Maimensing, went out on tour in the il1t~erior of 
the District. One morning about 2 o'clock, a bullock cart 
containing various articles belonging to Mr. P. arrived at the 
Sararchar Bazar, in charge of a cartman. The cart was left 
in the middle of the road and the man in charge was apparen­
tly asleep; about an hour after Sarat Chandra Ray, accom­
panied by some men came to the Bazar while under the 
influence of liquor, and happening in the dark to stumble 
against the cart fell down. Enraged at this Sarat Chandra 
Ray struck the cartman with a cane and asked him why he 
had kept the-cart in the road. The man replied that the cart 
belonged to the Magistrate of the District; the drunken mao 
thereupon made use of some contemptuous epithets with 
reference to the District Magistrate, and went to the house of 
a woman named Shyama, where he misbehaved himself by 
breaking the mat wall of her house and assaulting her; in 
the morning, howev_!,., he himself caused the mat wall to be 
restored. His companions, however, did nothing duri..?~ the 



nilbt 'and his serv'ant, one Peer Mohamed, merely carri-.d ~7 
lantern. Tbe woman Snyama did not at first, think it worth 
while to prefer any complaint against Sarat Chandra Ray. 

The ne-xt morning Mr. P. arrived and 'W"as informed of. 
the occurrence during the night,' and espeCIally of the tact 
that Sarat Chandra Ray had spoken contemptuously of the 
District Magistrate. At the same time it ~i1S reported by one 
of his servants that a tin box which had been tied to a •. table . 
on the cart was missing. The- possibility of the box having 
fallen off an <"'Pen cart while in motion when the men were 
probably asleep, did not suggest itself to Mr. P. in his then 
excited state of mind. On hearing of the occurrence he at 
once proceeded to record the depositions of his se~vants and 
immediately issued a warrant for the arrest of Sarat Chandr.a. 
Ray and his unknown companions, on charges of rioting, hurt; 
and theft. He also directed that the woman Shyama who 
h3o\1 made no complaint, should be sent up to him. The 
evidence, however, did not in the least justify the arrest of 
Sarat ·Chandra Ray's companions or of the man who 
happened to carry the lantern. Instead of preferrin~ any 
complaint himself and appearing as the prosecutor before 
the Police officer, Mr. P. proceeded to vindicate his dignity 
and prestige, whkh he imagined had been set at defiance 
by the dnmken man, by himself issuing the warrants of 
arrest. Not' content with issuing the warrants Mr. P. with­
out a particle of eviLlence, issued a second warrant direct· 
jng the Police to enter the house of Sarat Chandra Ray, and 
search his premises "using reasonable force if necessary," 
and he further declared that Sarat Chandra' Ray's house 
was used for receiving stolell goods. The Jv>use wae 
searched by the Police, but nothing was found. On the 
next day, namely, 29th January, one Nazu Sheikh brought to 
Mr. P. his tin box with all its contents (two or three books, . 
some stationery, &c.>. and stated that a chaukidar or rural . 
watchman named UmedAli had picked it up very early th,' 
tfte tbOt3.ing of the·previous day on the road, where it 'ibigb,c: ', 
, ~ • • I , 



have fallen off the cart at night. O~ finding his box Mt.' p. 
evidently wavered in , his mind as to whether the charge of 
theft agai!lst Sarat Chandra Ray could be maintain~d and 
accordingly he proceeded to give the following direction:­
.. As to the theft of the box I do not think the~e is sufficient 
evidence to submit A form,* the case must be fully investigat­
ed. The Police have got the clue. Umed Ali, chaukidar, 
left the box at the house of Nazu Sheikh. The chaukidar has 
not been produced." Later in the day the chaukidar appeared 
before Mr, P. and gave his deposition, to thereffect that he 
had picked up the tin box on the road, and he was corroborat­
ed by the Pallchyct or head man of the village. Mr. P. with­
out any grounds profc~seu to disbelieve the chaukidar's 
evidence and directed the Poli ce to enquire if he could not be 
made an accused, remarking that his case would fall under 
section 4T4 of the Penal Coue, namely, assisting in concealing 
stolen goods. At 3 P. M. on the 27th January, the Police 
r{'corded two complaints one by the cartman and the other by 
the woman Shyama, who in th e meantime had been 'induced 
by the Police to come forward and complain. The Indian 
Procedure Code requires that the Police should proceed to 
investigate a ca!'e "fkr the rcceipt of a complaint called the 
First information. In this ca~(' however, the Police had been 
directed to lll:lke the invc!'tigdtion by the real complainant 
Mr. p " the uay before any formal complaints were lodged, 
but before the Police had record ed any formal complaint Mr. 
P~ gave them this direction: "Police to submit A form," 
set'tions 147 (rioting), 379 (theft), 457 (house-breaking by night), 
457 (house-breaking by night after preparation to cause hurt). 
Sarat Baltu and Govind Singh to be shewn as absconders." 
Tl~e Head Constable of Police to whom the search warrant 
had been directed by Mr. P. on the 26th January, lost no 
time irl reporting on the same day that he was unable 
to find Sarat Ray in his house and on the next day 

• An .4 form u. furm ent l>y tile Police wben the case i>. said to be in tblUr opIaloa 
/lfoved. 



the ,.27th. Mi, P. issued a prooiamntlou. clUing 'Ut70D Saiat' 
Ra; to appear within. 31 days, and~n the 4;a.me h¥ath :'be 
directed that his house and all mova.ble- property in it shQu4:J 
be attached. The result of this extraordinary proc~edinlo"twas 
that on the·ev~ning of the 27th January. a large Police force 
went to Sarat . Ray's family residence and took possession of 
all articles includin.ct those for domestic use such as bedding, 
&c .• and the wearing apparel of the ladies of the family as 
well as the jewellery on their persons. Tho report of the 
Stlb~lnspector of Police. who made the attachment, showed 
that 181 arlicl~s were rem()ved from the house to the Police 
Station, a distance of four miles, arid that the only properties 
not removed were of an immovablf:' character, even the cows 
were taken away to the pound. Similar action was taken 
with regard to the articles found in the house of Govind 
Singh, then supposed to have been an ac('omplice of Sarat 
Ray. From the various orders Jla~s('d by Mr. P. in connexion 
with the case. it was evident that the Poli('c were acting 
entirely under his directions. Umed Ali, challkidar, was a.t 

• once arrested and sent lip in custody charged as suggested 
by l\fr. P. under seetion 414 of the Penal Code, the servant 
who had carried the lantern was also, under 1\1r. P.'s orders, 
taken into ('ustody and sent up by the Police, although he 
was accused of doing nothing more than merely carrying the 
lantern. Having got the Police to submit A forms for 
offences whirh were all unbailable (except rioting and hurt) 
in the two cases ostensibly instituted by the cartman and the 
woman Shyama, and having got them also to remove evct¥ 
household article from the premises of Sarat Ray, Mr. P. now 
proceeded to choose his own tribunal for the final disposal of 
the two cases. Ordinarily they would have been triable by 
a Bengali gentleman, the Sub~divisional Magistrate of Kis0t:e­
gunge, within whose jurisdiction Sararchar lay, He happen­
ed, however, to be a Magistrate of the first class and though· 
fully competent to try the charges, an appeal from his dec;-. 
r.iop. wO\\1d by law lie not bf'fore Mr. P. but before tl1e. 
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Sessions Judge. Mr. P. would not trust that magisttat~.:ar 
any other magistrate with first class powers, but without' 
assigning any reason whatever as required by law and in the 
exercise of his powers as District Magistrate ordered, on the 
1st February, that "the cases will be tried by Mr". fl." then an 
AssiRtant Magistrate exercising only second class powers and 
the before subject to the appellate authority of Mr. P. himself. 
The result of thi!> order was that the case was removed from 
Kisoregunge Sub-divisional Court to a distance of about 40 
miles, and this order was deliberately passed although Mr. P. 
knew that one of the charges which he had 'himself made 
against the men was for an offence under section 458 of the 
Penal Code, which was unbailable and could not legally be 
tried by Mr. H. or by any second class magistrate. 

On the 5th February, one of the alleged companions of 
Sarat Ray appeared before Mr. H. and prayed that a month's 
time might be given to enable the accused person to move 
the High Court in Calcutta to transfer tbe case to another 
district. As under the law Mr. H. could not refuse.this ap­
plication, he adjourned the hearing of the case to the 4th 
March. Sarat Chandra Ray evidently was afraid to appear 
before Mr. P. or his subordinate Mr. H. until he felt sure he 
would be allowed an opportunity of moving for a transfer of 
the case to a district where the magistrate!> would not be 
under the influence of Mr. P., and accordingly he appeared 
before Mr. H. on the 8th Febru~ry, two days after he learned 
that he had got that opportunity. On his appearance Mr. 
H. ordered the release of the attached properties, which were 
returned to him on the 16th February. Sarat Chandr& Ray 
f'ngaged a Pleader to defend him who happened to be the 
Vice-Chairman of the District Board under Mr. P. who wa~ 
the Chairman, and this Pleader advised him to abandon his 
intention of moving the High Court for a transfer. On the 
4th March, however, Sarat Chandra Ray objected to Mr. H. 
trying the case on the ground that the charge under sectioD 
451 was by law not triable by him. The case wai there!ore 



adjOurned to the 8th March and $ubmitted by Mr. H. 'to titl 
tI. for Olden. On tha..morning of the 8th March, Sarat Ra;~ 
Pleader had a private interview with Mr. P. What passed 
at this interview was not disclosed on the record, which only 
shows'thM .the Pleader agreed to waive the obj~ction to the 
jurisdiction of Mr. H. and gave Mr. P. to understand that he 
had advised his clients "to, throw themselves on the mercy of 
the Court." Mr. P. now found that there was no chance of 
the case going to the High Court, and after Mr. H. had gone 
through the form of recording th~ depositions of the witnesses 
for the pro!ecution, Mr. P. sent a note to his subordinate Mr. 
H., in which he stated, ','I have no objection to the Assistant 
Magistrate giving com;ideration to such plea (accused to 
throw themselves on the mercy of the Court) and dealing with 
the case leniently; of course if they do not care to do so the 
case will be tried out. Babu Ishan Chandra Chakravarti, the 
Pleader, tells me he has instructed his client to this effect, 
and 1 have told him I will record what I have said to him, 
and write to the Assistant Magistrate to place it on the • record." On the same day Sarat Ray under the advice of 
his Pleader, made a statement in which he admitted that he 
had given one cut to the .:artman, but went on to say that he 
did not beat any woman and that coming in contact with the 
bullock cart he had, being drunk, fallen down, adding, "1 did 
not rull away but went to make arrangements for my brother 
who was sick." This statement was described by Mr. H. as 
"a confession" and Sarat Ray was sentenced to a fine of Rs. 
120, Mr. H. rightly remarking "that the disturbance .as 
more a drunken freak than anything else." There being no 
evidence against Umed Ali, chaukidar, the man who had 
picked up the tin box and had the honesty to return it to Mr. 
P., he was discharged after having been detained in custody 
from the evening of the 27th January to the 5th February •. 
Similar\,y the man who carried the lantern was also discharg .. , 
ed having remained in prison for the same period. ' . 

Perhaps a. "drunken freak" like the one in which S~' 
, ' ... ' ~ 
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Chandra Ray had indulged on the night ...at" ,the 25th January' 
deserved some notice, but it is clear fpom the begi~Bing M'f: 
P. must have known that the man had 'be~n guilty of nothing 
thO}e than a."drunker. freak ;" and it is open to considerable 
doubt whether if Sarat Chandra Ray had not ~ado Ute mis­
fortune to stumble over a cart belonging to the Di$trict Magis­
trate, the ladies of his family would have been subjected to 
all the indignity and harassment to which they were forced 
to submit. 

CA.SE NO. 19 

The Maimellsing Case-1892 
Raj:! Surya Kant Acharya Bahadur, one of the wealthiest 

landholders in Bengal, was in 1887 on account of his publ~c 
charity, invested by the Government with the title of Raja 
Bahadur. Among his numerous public donations may De 
mentioned a sum of Rs. 1,12,500 (one lakh twelve thousand 
five hundred) almost equal to £10,000 to the Municipality of 
Maimensing for the introduction of water-works into the lown. 
In February J891, Mr. P. of the Bengal Civil Service, took 
charge of the office of District Magistrate and Collector of 
Maimensing and soon discovered the great influence which 
the Raja by reason of his wealth and position exercised in 

. thc district. In a short time the Raja happened to incur the 
displeasure of Mr. P. who began to prefer a varicty of com­
plaints against him to the higher executive authorities. In 
November 1891, Mr. P. suggested that the Raja's name should 
be removed from the list of members of the Maimensing Dis­
trict Board, on the ground that he had absented himself from 
six or more consecutive meetings. The Lieutenant-Governor 
however declined to accede to this recommendation on the 
ground that "the Raja is the chief landowner of the district 
and has contributed largely to the improvement of the town, 
and it ~is desirable that he be retained on the Boars, and as 
long as he wishes to continue to be a member, the Lieutenant­
Governor would not dcrprive him of his membership." 
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As.tegards the mtmlcipal administration of Matmertsingl: 
Mr. P. soon after his a.rHval expressed his dissatisfaction witl1i 

the manner in whicH the Local Municipalities managed th~it 
a£faiN" and COOlplained of the Raja's int1uen~e over the 
Municipal Commissioners in Muktagacha his native village, 
as well as over the Municipal Commissioners in the town of 
Mairnensing. About the year 1886. the Raja had begun to 
build a palace OJ! a plot of land in the town of Mairnensing. 
Immediately to the ea~.t of this plot were the houses or 
titJts of SOfPlt' fOllr or tlve tenants of his. separated by 
a footpath, which existed ehie.fiy for the lise of those 
tenants. The Raja induced these tenants to remove from 
the locality on receipt of compensation, and a few 
yeari later obtained the pcrmis~ion of the Local Muni· 
cipality, who harl claimed the footpath as their property 
under the Municip:ll A('t, to include the site in his pre­
mises, when the footpath or bye-lane should no longer be 
required by the ten~ll1ts. After the removal of the tenants 
the Municipality allowed the Raja to take possel'sion of 
the bye-lane on his making over to them without compen­
sation two other strips of land wllJ(:h they wanted for public 
purposes. In August 1891, while the Raja's engineer was 
builciinl?: an enclosufe wall found the grounds, the Municipal 
overseer complained of what he then imagined was a slight 
encroachment by the wall, and of some acc\lll1ulation of rain­
water in the drain at the foot of the wall. This led to a 
deputation of two Commissioners, ono a Deputy Magistrate, 
the other a District Engineer, to wait upon the Raja, who 
did not think there had beon any encro.:J.chment, and after 
remarking that he would do nothing under compulsion· 
agreed to remove all possible grounds of complaint by build­
ing at his own cost a masonry drain outside the wdll, or, in 
other words, to help the Municipality to improve their 
own roadside drains round his palace, so that th~' raib'; 
water might not stagnate anywhere or be absorbed 
i. ~be· soil. Owing to this offer the MuniciRal Corn-



missioners took no further .,notice of the supposed .~. 
croachment and pending the construction of the mason­
ry drain, the Raja's Manager caused a suitable ditch . . 

to be dug in order to let off any water that might havlt 
accumulated there. This ditch however was ~ubsequently 
closed by the Municipality, apparently without any reason. 
From the middle of November J891, to the end of April 1892, 
the Raja was absent from Maimensing on shooting excursions, 
but before leaving he had left instructions with his agents to 
construct the drain before the ensuing rainy season. About 
the end of April, 1892, Mr. P., the District Magistrate .. , 
happened to visit the locality and findmg, as he alleged, some 
rain-water accumulating in the Municipal drain outside the 
Raja's wall after a he:Jvy shower, learned on enquiry of the 
complaint regarding the alleged encroachment and also of the 
offer made by the Raja to construct a masonry drain round his 
palace. On finding however that the promised masonry drain 
had not been constructed, Mr. P., on the 30th April, called for 
all the papers of the Municipality to consider wbat he 'should 
do. The Raja returned to Maimensing early in May and 
immediately wrote to the Municipality requesting their 
permission to be~in the work, which permission however was 
withheld by the Municipal Commissioners on the ground that 
Mr. P. was then considering th(' matter. The Raja thereupon 
wrote to Mr. P. in order to avoid fUltller delay, but was inform­
ed in reply that fitting oruers would be passed. On the 18th 
May Mr. P. recorded an elaborate proceeding or complaint 
in his capacity as District Magistrate, instituted a crimin""l 
prosecution against the Raja, and made over this proceeding 
to Mr. H., his Assistant Magistrate, for trial. In this 
complaint Mr. P. accused the Raja of having commit­
ted the offences of public nuisance and mischief and 
under other sections of the Penal Code, and ordered the 
Raja· to be tried under these sections "or any other 
law which might be applicable." The prosecution bad 
reference to two distinct matters, first the supposed e'ncr6a~h-

I ~--:" • 
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meat on .the drain abovementionett, aDd second the filling. up 
the ditch or drain which existed"by the side of the footpath or 
bye-lane regarding which no complaint had ever been made 
by the Municipality. Having regard probably to the Raja's 
position, Mr. P. instead of leaving it, as the law required, to 
the discretion of the trying Magistrate, took upon himself to 
order that the Raja's person:tl attendance durjng the trial 
should be dispensed with by Mr. H .. On the 17th June, the 
Raja's Counsel from Calcutta telcgrapht'd to Mr. H. for two 
days' postPon~ment of the case on grounds of personal incon· 
venience, and at the same time af;keci thc real prosecutor, 
Mr. P., to consent to the adjournment. Mr. P. the complainant 
and prosecutor, replied as follows :-" Case must be commen­
ceft MomLty, but have dirl~ctcd trying JVhgic;trate to postpone 
for your argument," thereby showin~ thut Mr. H. W.IS merely 
to carry out the orders of the prosecutor. On the 18th June 
after receipt of the cOlln:;l'I's telegram. Mr. P. of his own 
motion recorded a further proceeding offering to withdraw the 
case if ~ithin a w('ck, the Raja would demolish his wall, &c. 
On arrival at ;\1aimcnsing on Munday, the 20th June, the 
two Counsel whom the Raja had engaged, saW Mr. P. 
and Sl1gi~csted that so trivi:t1 a Illdtter should b(~ settled 
amicably. In the conversation which ensued Mr. P. ac­
cording to the statement of both Counsel, described Mr. 
H. as his "post office and conduit pipe." The Counsel asked 
for a day's postponement to enable the Raja to come to 
Maimensing and arrange abollt an amicable settlement. At 
Mr. P.'s suggestion a petition, asking for time, was presented 
the..same day to Mr. H., who forwarded it to Mr. P. for 
orders. Mr. P. requested, that the case might be postponed 
till the next day when the Counsel's proposals for a settle­
ment would be recorded by Mr. H. and forwarded to Mr. 
P. The Raja reached Maimensingthe same evening, and the 
next morni~ at 9-30 one of his Counsel wrote a courteous 
letter to Mr. P. asking for an interview with a view of dis­
cussing th; proposed terms. In .this letter the Counsel stated 
~that tIfey did not !lee tbeir way to. advise the Raja to plead 



gl,lilty to, 'any criminal ch,igeor .. to consent to anyarranlW~ 
men,t which would in t@e,least. savour of any admission of 
guilt." Thi. letter seemed to give great offence to Mr. P. 
who within .half an hour sent a reply in which he declined 
to have any further communication, written or· verbal, with 
the Counsel and concluded with the needlessly offensive 
sentence, "J shall be con~pelled to return any further written 
communication." At the sitting of the Court of Mr. H. at I P.M. 

on that day, the 21st June. the senior Counsel for the Raja stat­
ed to Mr. H. his counter proposals and took care to add that 
the Chairman of the Mllnicipality was willing to ~ccept either 
of his proposals as effective if Mr. P. as District Magistrate, 
WOIllll dlluw him to do so. Mr. H. who evidently knew the 
nature of Mr. P.'s intention tnok upon himself to say that 
these were "perfectly useless," and without communicating 
with Mr. P. remarked in open Court "My instructions are to 
go on with the case." On the Counsel begging that in 
accordance with Mr. P.'s written instructions of the day before, 
the proposals should be sent for his consideration, 1\1r. H. 
forwarded them to Mr. P. On the same afternoon while Mr. 
H. was engaged in recording the examination-in-chief of the 
witnesses for the pro<;ecution (the cross-examination having 
been reserved till tt1l: next day by :1rrangement), Mr. P. sent 
the District Supermtendent of Pollce with about 20 constables, 
armed with rifles, and ~ome coolies to break down the Raja's 
wall and to cut a drain through his land. Accordingly the 
Raja's pai.tce was invaded, his wall was broken and a drain 
cut through his grounds even before the expiration df the 
week allowed by 1\1r. P. in the orlier he had originally issued 
on the 18th June. This action of Mr. P. was followed by 
a pr0hibltory injunction issued by him. prohibiting the Raja 
from rebuilding the wall, at the risk of being prosecuted for 
disobeying the lawful order of a public servant. On the same 
afternoon shortly after the wa'll had been broken, MI!. H. called 
upon the Counsel for the defen'ce to produce the Raja in Court 
the next day, remarking that" the Raja must stand in the pri­
soner's dock like any other man." The. Counsel rePeatedly 



ptOtested against this order 'as utinecessary nnd 'cakUl~tIl'i:l 
.needlessly to disgrace the~Rg1a. but Mr: H. declined to ca'ttcel 
his order, and the Court adjourned at that stage till noon' of 
the next eJay. Mr. P. as well as his subordinate Mr. H. proba.­
bly anticipated that the Raja would abscond according to th~ 
pr~t:.ieeut people in his position in BCflg-al, in order to a\'oid 
the indignity bf standing in the prHioncr's dock, and that his 
disappeara"]lce would bt.: fol!owed by the issue of warrants,' 
attachment of pryperty, proclamations, &c. The Raja how" 
ever was b~ttM allVISt~d and, instead of following the usual 
custom, resolved to appear the next tby and (lcspatched a 
telcgr:\m to tht' Ul'utcn''lJ1t-Govcrnor at Darjet.:ling, detailing 
what had happened. 

~" 

0'11 \Vedrlt'"d IV, the 22nd of June, the Raja appeared at 
nO(Jtl and at once "tOl.)d in the dock. Mr. H. who knew him 
personally louke,[ at him. and then called up J low class 
Mahomedan prisont'[, who was rn,J(it' to stanel by his side, and 
sentenced by \fr. H. on a ch:lrge of house-breaking by night. 
Afterlthis the R;!j:I's Counsel mentioned to Mr. H. that the 
Raja had been suffcrinl': from fever. Upon this Mr. H. 
remarked, "If you like, Sir, you m;ty take a ~l'at in the body of 
the Court." The Raja, keenly feeling the indignity of his 
position declined the offer, adding-, "1 Ciin stand like any other 
man." At the close of the cro,.;~-examination of the witnesses 
on that day, Mr. H. called lIpon tho Raja to give substantial 
bail and to execute a person:l[ rewgnisance for his appea­
ranc~ the next day, in spite of the protests of Counsel that 
these were wholly unnecessary and unusual under the circums.­
tances. The Raja left the dock on signing the rc("ognisance 
bond and giving the required bail. On the evening of the 
same day after Court hours, Mr. P. and Mr. H. had a consul· 
tation, and Mr. P. then hit upon the idea of writing a letter to 
the Counsel for the Raja, with whom he had the day befote 
decHned -to hold any further communication, throwing tbe 
whole responsibility of t)'le Raja's appearance in the dock 
qpqp b.i6 Counsel. rhis letter was sent at 10-30 P. M. on the 



22l1d of June and a reply was returned the next morning . , 

quoting Counsel's notes, showit\g that it was in consequence 
of an express order from Mr. a. that the Raja had been 
advised to' appear and stand in the dock. The ne.xt day, the 
23fd June, the Raja again appeared in Court an'd this time he 
was advised to avail himself of the offer made by Mr. H. the 
day before and to take a seat. On this occasion the attitude 
of Mr. H. was altogether different as he, without any request 
or application being made on behalf of the Raja, cancelled 
the bail bond and recognisance given the da.y before and 
intimated to the Raja that his attendance was no longer 
n~~essary. This was done. there are grounds for believing, 
by reason of telcgraph!c instructions which had been sent by 
the Lieutenant-Governor from Darjeeling on receipt of the 
Raja's message the day before. 

The case proceeded on the 23rd June, and thf' prosecution 
being closed, the defence prayed that the prosecutor Mr. P. 
might be called or tendered for examination, but this applica­
tion was rofused by Mr. H. Mr. P. ordered his subordiRate Mr. 
H. to file on the records of the case a copy of his own letter 
addressed to the Counsel for the defence, and this order was 
at once complied with by Mr. H. who over-ruled Counsel's 
objection, on the ground that he had been ordered by Mr. P. 
to file the document, but he declined to receive a copy of the 
rel?~y which Counsel begged him in fairness to receive, in 
case he felt hound to admit the copy of Mr. Po's letter con­
taining statements the correctness of which had been chal­
lenged in the reply. The case was again taken up on ·Satur­
day, the 25th June, after certain adjournments at the instance 
of Mr. H., who then called upon the defence to meet two 
charges, namely, one of mischief under the Penal Code, and 
the other a breach of a bye-law. The Pleader for the prosecu­
tion pressed Mr. H. to convict the Raja of the offence of 
public nuisance, but his application was not eBtertained. 
On the 9th June, Mr. H. gave judgment convicting the Raja 
of the offence of mischief and acquitting him of the b£ea&b 



;\oithe bye:fit.w, holding that the encroachment • alleged. bad 
'Hot been proved by the evidence. The sentence passed on 
the Raja was a fine of Rs. SOO or in default 20 days simple 
imprisonq1ent. Mr. H. having been invested with first class 
powers during the trial, the sentence became appealable to 
the Sessions Judge of Maimensing, but the Raja was advised, 
under the peculiar circumstances of the case, to move the 
High Court direct to interfere, on the ground that no offence 
had been disclosed in the case. The High Court however 
refused to inJ:erfere until the Raja had exhausted his right of 
ilppeal. The Raja was thus forced to appeal to the Sessions 
Judge of Maimensing and his appeal was heard on the~fjth 

August. At the hearing of the appeal the Judge handed 
down to the Raja's Counsel a letter which Mr. P. had address­
ed to him on the merits of the appeal and also a printed note 
which he had received from Mr. P., at the same time remark­
ing that, in his opinion, it was improper on the part of Mr. P. 
to have written to him. The Judge also intimated to the 
Counstl that he did not wish any of the grounds of appeal 
reflecting upon the conduct either of Mr. P. or Mr. H. to be 
argued, the argument was thus confined to the legality of the 
conviction only. Judgment however was not delivered for 
nearly three weeks, after which time the Judge acquitted the 
Raja of the offence of mischief but public nuisance had been 
committed by the Raja, but that he did not like to convict 
him on that charge thereby giving the Raja no possible means 
of redress before the High Court, as that court could not be 

• moved against a verdict of acqittal. The whole of the nuis-
ance complained of consisted of the accumula.tion of two feet 
of pure rain-water in a public drain in front of the Raja's 
palace, whereas the evidence showed that other municipal 
drains in the town had a great deal more water in them at 
the time. The whole correspondence between Mr. P. and the 
Raja's Cortnsel, and the orders passed by Mr. P. from time to 
time, clearly shew that Mr. H. was from the beginning acting 
\lid.r Mr. P:s "advice and instructions." Mr. P. boldly 
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attempted to justify his action by reference to an""old circttiaf 
order of the H!gh Court which laid down that District Magis"':. 
lrates were required to" maintain a watchful and ,intelligent 
control over the proceeding:.; of their subordinat~s." all a' 
perusal of the whole circular it is clear that it referred purely 
to executive matters such as the making and preparation of 
returns, &c. 

After the case was over, the Raja submitted a memorial 
to the Lieutenant-Governor containing a summary of the facts 
set forth above and impugning the bona fides of .Mr. P.'s pro­
ceedings on various grounus. This memorial resulted in a 
very feeble resolution from Sir Charles Elliot, then Lieutenant­
Governor of Bengal, who while mildly censuring Mr. P. for 
his indiscretion, defenued his good faith and bOlla fides. 
As regards Mr. H.'s proceedings Sir Charles Elliott's resolu­
tion was absolutely silent. The attention of Parliament was 
drawn to the facts of this case by Lord Stanley of AJderley 
in the House of Lords on 8th May 1893 ; during the debate 
which followeu the Earl of Kimberley then Secrefary of 
State for India, in the course of remarks said :-" I agree 
entirely with Sir Richard Garth, that it is highly 
~ndesirable that the Judicial and Executive powers 
should be united in one person * ;I- * ,.. (but) I can in 
no way admit that the union of those two powers 
is maintained in India for the purpose of enhancing the pres­
tige of the officers of the Indian Government." Viscount 
Cross, Lord Kimberley's predecessor in office, also condemned 
the system; he said :-" It is a matter of the great~st im­
pO~Jance in regard to the main principle involved, that is" 
uniting the Executive and Judicial functions. It is a matter 
which I was anxious to deal with myself. What the noble 
Earl opposite, has said is perfectly true, that in the present 
state of the finances of India it is quite impossible to carry , 
out this improvement, which would be of vast beneBt to India 
if it could be effected. I hope when the noble Earl has dis­
covered some means of improving the finances .of tp<ija 



'tf;l~ rnatter.'~ill be ·taken in hand. Hhink in t~is case t~~; 
,s:ensure of the Litlutenant-Governor was entirely des~rved.· 
'and that it is very unfortunate that Magistrates should treat 
·'tJ'u;n as this Raja was treated, because it is absolufely essen .. 
tial these aajlls should know that at the hands of the Eng-
lish Government they will always receive justice, and th;;tt 
they will not be insulted." 

The Government having taken no notice Qf Mr. P. 's con­
duct, the Raja was compe1Jeu to bring; a civil suit, cl~iming 
heavy dama!2:es against Mr. P. and malicious prosecution, &c., 

• but was subsequently advised to withdraw the suit on Mr. 
P. making an apology and expressing his rt'gret for what 
he had done. The suit was accordingly.withdrawn. 

CA.SE NO_ 20. 

The Khulna Assault Case.-1892. 
The Khulna a::,sault case i!J1islralei> in a very remarkable 

manner the utter helplessness of Deputy M:lgistratcs in 
Bengar. and their subst'rviLn('y to District l\1a~istrutes unde!'" 
the present system. The Deputy Magistrates in Bengal ar,$i 
chiefly Bengali gentlemen wllo have to depI!nd for their 
promotion. and pro~p<.cts in Iif.:: upon the good will of the 
District Magistrate under whr)m they ~l'rvc. Mr. B. happened 
to be Di~;tri('t Magistrate (Jf Khllina and subordinate to him 
was Babu S. C. B.. it Dq),lty Magistrate of several years stand­
ing. On the 19th July 1894, one Kcshub Lal MiUra, a writer 
in the-employ of a zemindar in the interior of Khulna, was 
informed that at abo~lt 10-30 t!le next morning. the Magistrate 
and Collector of the District. Mr. B., would be passing throuth 
the village. anll Kcshab Lal Mittra was instructed to~eep 
teady certain provisions in the shape of fowls, eggs, ancl·; 
milk for the Collector. and to provide also food for his horse" 
'and grOOlil. Kcshub Lal Mittra according to custom and, 
without expecting any payment. procured fowls and egg$ for 
Mr. B. and secured two milch cows, so th,at Mr. B. on his: 
atri~l ~ight bt' supplied with fresh milk. The next mornihg 
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Mr. B:\rrived a couple of hours earlier than wa expecta,d ' 
and walked up to the zemindar's house of which Keshub La! " 
Mittra was in charge, looked at the poultry and eggs and 
enquired where the ttaib or head officer of the zemindar wa{i. 
Keshub Lal Mittra replied, that the naib had gone to Khulna. 
Mr. B. then asked: "Who arc you ?" Keshub replied, "I am a 
Wlohurir (writer)," and ilIllllt::diately Mr. B. struck him with a 
cane drawing blood, The man then asked what his offence 
was, whereupon he received about l4 cuts on his person, the 
result of which was that he fell down in a sw~on. Mr. B. 
walked out of the place without taking any notice of the 
injured man, who placed himself under the treatment of a 
IDQdic.ll practioncr anlJ !;uffered from fever as the consequence 
of the assault. As suon as he recovered from the fever he 
went straight to Khulna by boat and on MondaY,30th July, 
presented a petition before the Deputy Magistrate, Babu S. C. 
B., who was then in magisterial charge of Khulna, charging 
Mr. B with having C<1l1<;eu hurt and with criminal trespass. 
The Deputy j\-Ligistrate thereupon examined the man on-oath, 
ae~ording to law, putting a few questions to him and made a 
note to lhe effcct that the marks on the petitioner's person 
appeared ury. This petition was presented at noon; an hour 
afterwards Babu S. C. B. di::;missed the complaint on two 
grounus, firstly that the case was one of too trivial a nature, 
and secondly that it was upon the face of it, manifestly false. 
At I-IS Keshub LalMittra applicJ for copies of the Deputy 
Magistrate's order with what is usually called the" expedition 
fee," on the payment of which the petitioner is entitled t'O get 
the copies on the same day. such applications for copies 
may be presented as a matter of right till 2 P.M. everyday, but 
after 2 P.M. it is always discretionary with the presiding 
magistrate to grant such copies or not. But in this instance, 
the applicat~on had been presented before 2 P.M., and it was 
not till 2 o'clock that the applicant's agent was told that there 
was a technical omission in the application, in as much as the 
name of the trying officer had not been giycn. TheQfflc~r cd 
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the (;ourt further reported that the record of the ease cO~11d 
not be traced as the name of the trying officer had been 
omitted I A subsequent petition for copies was preseqted to the 
same Deputy Magistrate supplying the omission at 2-45 P.M., 
but the Deputy Magistrate recorded an order that as it 'Vas 
then after 2-45 P. M., the application could not be granted. The 
applicant was therefore unable to obtain copies on the day. 
The next day the man' presented another application with a 
further expedition fee at 12-26 P.M. This presistent action on 
the part of Kestmb Lal Mittra, which must have considerably 
irritated the Deputy Magistrate, elicited the information that 
the latter had decided to prose('ute the applicant for preferring 
a false charge against the Map;istrate of the District, and 
therefore no copies could be given, as the nutter was not then 
final. In eonsequen('c of this refm:,:!1 on the part of the Deputy 
Magistrate, Keshllb La} Mittr:l dpplied on the 1st of August to 
the Ses<;ions Judge of Khuina, for an order that copies might 
be furni~hed to him forthwith, and this order was granted by 
the Judge. In the meantime 1\1r. H. who was then in the 
interior, having heard of the proceedings in the Deputy 
Magistrate's Court and of the intention on the part of Keshub 
LaI Mittra to move the Sessions Judge, wrote a private letter 
to the latter of whieh the following is a copy :-.-

My DEAR P., ., BMJllWAT, .YJ.,' Jill". 1894. 

I am just Infor.med that a Zammdar'R }.f()hurnr, whom I struck: the 
week before lakt, hrought a case of assault ye~terday against me before th6 
Deputy tMs.gi~tr .. ta in charge; th it tlw Deputy Magist.rate (wrongly and 
foolishly) di6miB~l'd the case, and th!!.t a motion has been ml1de before Y~. 
If this is so, please ~et aside the order under nection 203, and order II. retrial. 
anywhere you want. I quite admit striking the m<l.n ; I was in the middle 
of a 4O-miIe ride and had Bent word a day before to the Zamindaf'1I Cutobery 
leatate office) to have a gia$s of milk for me (which I w()uld have paid for : 
",""ral times over if desired. I did actually givll an old woman 10 milH 
furthel' on, a.rupee for a. glass of milk). 1 found no milk and being THY 
hot and tL.il'1lty, a.nd baving a little cane in my hand, I regret to IJBY tbt 
I lost my te·roper aud str'.lck: the Mvhurrir several time.. Any man ~lttbt ! 

"" dqpe tl3'same : thGlijl'b r freel:; admit I w~ wrong. I hear they have 
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priitionC'd thf L. O. If that i8 80. I 8h~1I tell him the reaHaow as IO(~ &It. 

b~ come~ here to-morrow. You may file this in the record. 
Yours sincerely, 

N. D. B. B. " 

The Sessions Judge having granted copies of the Deputy 
Magistrate's proceedin~s, Kcshub La) Mittra at once proceed­
ed to Calcutta and moved the Higb Court,-firstly, to set 
aside the order of the Deputy Magistr:lte dismissing the 
complaint; secondly, to set as ide the order calling upon him 
to show cause why he 5hould not be prosecuted under section 
III of the Penal Code for bringin~ a false' charge; and 
thirdly, that the petitioner's complaint should be transferred 
to wme otllor district for trial, in as much as it was impos5ible 
for him to obtain justice in the court of any magistrate at 
Khu)na, as all the magi:-.trates there were subordInate to the 
Distri ct Magistrate, Mr. B. The High Court, consisting of the 
Chief Justice and Mr. Beverley, issued a rule why the orders . 
prayed for by Keshub Lal Miura should not be made. In 
the tllcantime the Deputy Magistrate, Babll S. C. B., having 
heard that Keshub Lal Mittra had proceeded to Calcutta to 
move the High Court, and having also been informed of the 
contents of Mr. B.'s letter to the Sessions Judge, thought it 
best himself, of his own motion, to quash the order he had 
made calling upon Keshub Lal Mittra to show cause why he 
should not be prosecuted for bringing a false charge. On 
the hearing of the rule before the High Court, Mr. B. ex­
pressed his regret for having assaulted the complainant and 
apologised to him, and no cau5e being shown in answer to 
~ rule, it was made absolute and the case transferred to 
the Court of the District Magistrate of Alipore, one of tile 
suburbs of Calcutta. Keshab Lal Mittra, however, after the 
apology tendered by Mr. B. and under the advice of his 
Counsel thought fit not to press the charge against Mr. B., 
and the case was accordingly withdrawn. On Lehalf of the 
Deputy Magistrate, however, it was put forward, and the 
plea was accl."pted by the Lieutenant-Governor, that previoU$~ 
ly he had been suffering from a disease of the brain, b~f ' 
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within two months however, Sir Chailel"> Elliott. the tn6C\. 

Lteutenant..Governor of Bengal, promoted him to a higher 
grade in the service arid notified such promotion in the 
GovernmC!I: Gazette. Facts however came to iight which 
showed that'from the very beginning Sir Charles Elliott was 
anxious to defend both Mr. B. and the Deputy M:lgistrate 
who had so misconducted himself. The latter did not hl!si": 
tate to admit in a private conversation with Kcshub La1 
Mittra's Counsel in Calcutta, that he had been placed in a 
position of /ireJt diffir.ulty, thereby implying that he had not 
the courage to issue a summons against his olIicial Sllpt'rior. 
the District Magistrate. His misconduct in this matter went 
wholly unpunished, anri the obvious 'result of the action of 
the Ben,'!dl GoV('nll11Cnt was to rn.lkl~ other D,:puty M:l~~is­

trOltcs foci th:\t if plaCed in simiLtr cirnllnc;t1n,es they mist 

not assf"rt their indcpcn·lcl1C'c. 
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SEPARATION OF JUDICIAL AND 
EXECUTIVE SERVICES. 

[_eemorial submitted to the Se,:rclilry of State for India Olt 

July I, 1899. This document ;s i"rl,tdr'd in the prese7lt 
col/ection as it refl"rs to I1nt! supports Mr. ROffles" 

Dut! 's sr"('me of tlit' srparatioll (If tht> serviCt's 
puhlish{'d in [893. .Ifr. Dutf's scl!{'me 

is aPPt'lldrd to II/(' fo/cmorial.] 

My LORD, 

\Ve the undersi~;ned beg leave to 'iubmit to you, in the 
interests of the administration of ju!-.tiee, the following ('on­
siderations in favour of the separation of judicial from 
t'xecutivC' duties in India. The pre~ent system, under which~ 
the chief executive official of a District collects the revenue, 
controls the poliee, institutes prosecutions, and at the same 
time exercises large judicial powers, has been, and sti\l is, 
condemned not only by the general voice of public opinion' 
in India, but also by Anglo-fndian officers, and by high legal 
authorities. The state of Indian opinion with reference ·to 
the question is 50 well known as to require neither proof nor 
illustration. The separation of juclirial and executive functions 
has been consistently urged throughout a long series of years 
alike by the Indian press and by public bodies and indivi­
duals·well"qualified to represent Indian public opinion. We 
propose, however, to refer briefly to some of the numerous 
occasions upon which the principle of separation has been 
approved by official authorities; next, to explain the nature 
of the, existing grievance, and the proposed remedy; and. 
fi.nally, to discuss objections which have been or may be 
adV'anced- against alteration of the present system. Thii 
Memorial, therefore, consists of three section ... which it maY' 
be conv~Dient to indicate as follows: 
•• T 
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(a) AN HISTORICAL RETROSPECT (Paras. 2 to 10); 
(b) ThE EXISTING GRIEVANCE, AND THE REMEDY 

(Paras. II to 14) ; 
(c) ANSWERS TO POSSIBLE OBJECTIONS (Paras. IS 

to 18). 
(a)-AN HISTORICAL RETROSPECT. 

2. So long ago as 1793 the Governmef1t of India, under 
Lord Cornwallis, recor;nised the dangers arising from the 
combination, in one and the same officer, of revenue with 
judicial duties. Section 1 of Regulation II., 1793, contained 
the following passage: ' 

"All qlle~tions between Government and the landholders respecting the 
BRsessment and collection of the public revenue, and disputed claims be­
tw'\'en tJ. .. lattl'r and thel'r rayat.s. or other persons concerned in the collec· 
tion of their ren'.s, hat'e hitherto been cognizable in the Courts of Maal 
Arlawlla, or Revenue Courts. The Colledors of the Revenue preside ill 
theRe Courts as Judges, and an appeal lies from their decision to the Board 
of R.evenue, all.cl from the docrees of that Board to the Governor-General in 
Council in the Department of Revenue. The proprietors can never consider 
the privileges whieh have been conforred IIpon them as sec.ure whilst the 
revenue officers a~e vCRtcd with these judicial powt'rs. Exc\usiv'e of tlle 
objections arIsing to these Courts froIn theIr Irregular, summary and often 
('.1: parle pro(lfledmgs, and froIn the C"llecLors being obliged to sus­
pend the exer('.i~e of their jlloicntl functions whenever they iuterfere 
with their !lnuncbl d,lt.i,·s, it is ob\'I')u~ that, if the R,llgul'ltions for 
assessing' and ('ollt'oLing the puhlic revenue are infri!l~ed, the revenue 
officers them",'! '1e~ mu~t be the agl{re~S()r3, and tha t indl viduals who 
have been wronged by them in one c.lpac.Uy can never hope to obtain 
redress from t!lI'!\] in anothE1r. TheIr financial occupations equally dis­
qualify them fut adnllnl~tering the laws between the proprietors of land and 
the,r tenants. Other ~ecurity. therefore, must be given to landed #,opel'ty 
and to the rights aUaohed to it before the desired imjlrovements in br,ricul­
tut'e ("an be expocted to be effected. Government must divest itself of tbe 
poWer of infringing in Its exec.utive capacity the rights and privileges whioo. 
8,8 exercising the legislative authority, it has conferred on the landholders. 
The revenue officers must be deprived of thl'ir judic181 powers. All financial 
claims of the public, when disputed under the Regulations, must be subjected 
to the eogni~t\nce of the Court!! of Judicature superintended by; Judges W'4o, 
from their offioial situlltions and the nature of their trusts, shall not only tHi 
""holly uninterested in the result of their deoisions, 'but bound to decide 
Impartiall)' between the public and tbe proprietors of land, and abo ~e.d 
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\he .tbr and ~eir tenants. The Collectors of the Rev.nue ltNet not '011:11 
be divested of the power of deoiding upon their own aots, but rendert4 
amenable for them to the Courts of Judioature, and oolleot the public du .. 
subject to a personal proseoution for e~~ry exaotion exceeding the amount 
which they are authorised to demand on behalf of the public, and for every 
deviation from the Regulations presoribed for the oolleotion of it. No power 
will ~hen exist in the country by which the rights vested in the landholdel'll 
by the Regulations can be infringed. or the value of landed propert, 
attected." 

3. These observations aptly ,anticipated the basis of 
the criticisms. which during the lil1cceeding century have 
so often been passed, as well by individuals as by public 
bodies of the highest au~hority, upon the strange union of 
the functions of constable and rnagistrat~, public prosecutor 
and criminal judge, revenue collector and Appeal Court in 
revenue cases. In 1838 a Committee appointed by the 
Government of Bt:ngal to pn~parc a scheme for the more 
efficient organisation of the Police, issued its report. As a 
member of that Committee 1\1r. F. J. Halliday (afterwards 
Sir Frecferick Halliday, some time Lieutenant-Governor of 
Bengal and Member of the Council of the Secretary of State) 
drew up an important Minute in which, after citing at 
length the considerations that had been urged in favour of 
separating police from judicial duties in London, he stated 
that they applied with double force to India. The pas­
sage quoted with approval by Mr. Halliday declared 
that there was no more important principle in jurispru­
dence .han the separation of the judicial from the execu­
tive ministerial functions; that a scheme to combine the 
duties of Judge and Sheriff, of Justice of the Peace and 
constable in the same individuals would be scouted as 
absurd as well as mischievous; that a magistrate ought to 
have no previous knqwledge of a matter with which he had 
to deal judJcially; and that the whole executive duty of 
preventing and detedng crimes should be thrown upon the 
police. In support uf the proposition that these r~lJl8rk$ 

lpJfti~ '*ith double force to India, Mr. Halli~Y wrote :~ 



.. In Engfalld a 1ars:e" nifljority of offendeors are, as bere, ,tri~l~d 
aentenc,ed by the magistrates: but in the former country thll CIUle!! lIOt11:ecl 
are comparatively of a trivial and unimportant naturll. In India the poW&tIII 

ot" the Magistrates" are much greater; their !!entences extend to imprison­
ment for three year!!, and their jurlsdiction embraces offences v.:hich, both fbf 
frequency and importance, are by far the weightiest subjects of the criminal 
administration, of the cOllnh'y, The evil which this system produces is 
twofold: it affects the, fair distribution of justICe and it impairs at the Bame 
time, the efficiency of the police. The union of Magistrate with Collector 
has been stigmatised as incompatible, but the junction of thief-catcher with 
judge is surely more anomalous in theory, and more mischievous in practice. 
So long as it lasts, the public confidence in our crimina'i tribunals must 
always be liable to injury, and the authority of justice itBelf must ofteu be 
abused and mi~"pphed. 1<'or this evil which arises from a constant and 
unavoidable bias against a'll supposed offenders, the power of appeal is not a 
lIufficient remedy :-the danger to justice, under such circumstances, is not in 
tI Cew edses, nor ill any prolJOrtion of ca~es, but in every case. ill all the 
Magistrate is constable, prosecutor and judge. If the appeal be necessary 
to seoure justice in, any case, it must be so in all : and if-as will follow-aU 
sentences By a MagistJ"atfl should properly be revised by another authority, it 
would m4\nUestlr beJor the public benefit that the appellate tribunllol should 
decide all cases in the first instance. It is well known, on the ottier haad, 
that the judicial lahours of a Magistrate occupy O(>arly all his time, thai 
which is deyoted to matters strictly executive being only the short space 
daily employed in hearmg thana reports. But the effectual management of 
even a small police forc'!!, and the duties of a public prosecutor, ought to 
OC(:upy the whole of one man's time, and the management of the police of a 
large district must necessarily be inefficient which, from pres!!! of other 
dutiel, is slurred over in two hasty hours of each day. I consider it then an 
indispensable preliminary to the improvement of our system that the duties 
of preventing crime and of apprehending and prosecuting offender!! should. 
without delay, be separated from the judicial function." 

4. Mr. Halliday's opinions on this subject were subs­
tantially approved by two other members of the Committee 
appointed by the Government of Bengal-Mr. W. W. Bird 
and Mr. J. Lowis. Mr. Bird. who was president of the Com­
mittee, stated that he had no objection to the qisunion of 
executi't'e from judicial functions. He added taat he had 
invariably advocated the principle alike in the Revenue and 

'lh.e Judicial D«wartments, but as it was at that time pertina­
cioUily disregarded in one department it could "nof v~· 
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'C'5'nsitltently be introduced in the . other.. Mr. lAwis chiitac· 
t~ized Mr. Halliday's proposals as "systematic in pian, 
complete in detail, .and sound in principle." Wi\h reference 
to Mr. Bird'~ observations, just cited, Mr. Lowis said that it 
was fal1acious" to aver that a departure from right principle 
!n one branch of administration requires, for the sake of 
consistency, a departure from it in another." It is true that 
Mr. Halliday, ei~hteen year" later, held a different view, 
and thought that British admlllistration should conform to the 
oriental ide~ of uniting all powers into one centre. But his 
personal change of opinion does ,lot affect the force of his 
former arguments. 

5. Again, in 1854, in the course of a letter to the 
Government of India, Mr. C. Beadon, Secretary to the Govern­
ment of Bengal, wrote: 

"The only separation of functions whieh is really desirable is that of the 
executive and Judicial, the one hfling a check upOn tH~ oth~r : and if the 
office of Magistrate and Col/er.tor he reconHtituted '1>" itll"ftlrlUer footing I 
think.t WIll ha.ve to be cOIlHlriereu whethflf, . . . the M"/lR'istrat.,8 
should not be required to muke OVO! the gre!1ter portion of their judiilial 
dutills to qualifitcd subordinates, devoting their own attention chiefly to 
police matters and the general ext'cutivo management of their districts," 

In November of the same year, as a member of the 
Council of the Governor-General, the Han. (aftt:rwarus Sir) 
J. P. Grant recorded a Minute in which he said that the 
combination of the duty of the Superintendent of Police and 
Public Prosecutor with tho functions of a Criminal Judge 
was-objectionable in principle, and the practical objection~ • to it had been greatly aggravated by the course of legisla-
tion which had raised the j).Jdicjal powers of a Magistrate 
six times higher than they were in the days of Lord Cornwal­
lis. .. It ought." Mr. Grant continued, "to be the fixed inten­
tion of the Government to dissever as soon as possible the 
functio~i of Criminal Judge from those of . thiei-c~tcher "nd 
Public Prosecutor, now combined in the office of M'f\gistrat~ 
That seems to me to be indispensable as a ~tep ~ow'ards ~ 
~l'!at rmprov~ment in our cnminal jurisprudenct'." 
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6. Two ~ears later-in September, 1856-a Despatch :. 
thE' Court of Directors of the East India Company (No. 41, 
Judicial Dep.artment) on the re-organisation of the Police in 
India pointed out that" to remedy the evils of the" existing 
system, the first step to be taken is, wherever the union a.t 
present exists, to separate the police from the administration 
of the land revenue ..... In the second place, the manage­
ment of the police of each district should be taken out of the 
hands of the magistrate. " 

7. In February, 1857, a further Minute was lecorded by 
the Hon. J. P. Grant, member of the Council of the Governor­
General, upon the "Union of the fUllctions of Superinten­
dent of Police with those of a Criminal Judge." Mr. Grant, 
whose opinions Mr. (afterwards Sir Barnes) Peacock generally 
concurred, wrote: 

"The one point for decision, as it appears to me, on which alone the 
whole question turns, is this-in which way is crime more certainly dis­
covered, proved and punished, and innocence more certainly prQtected­
when' two men are oocupied eaoh as thief-catcher, prosecutor, and jud3'e, or 
when one of them is occupied as thief-catcher and prDsecutDr., and the 
other as judge? I have no doubt that the principle of division Df labour 
halll all its general advantages, and an immense preponderanoe of special 
a.nd peouliar advantages, when applied to this particular case; and I have 
no doubt that if there is any real difference between India and Europe in 
relation to this questiDn, the difference is all in favour of relieving the Judge 
in India from all connerion with the detective officer and prDsecutor. The 
judicial ermine is, in my judgment, out of place in the bye-ways of the 
deteetive polioeman ill any cuuntry, and those bye-ways in India ale un­
usually dirty. Indeed, so strongly does this feeling operate, perhapf; un­
oonecioualy, upon the English minds of the honourable body of men f:rum 
whom our Magistrates are chosen, that in practice the real evil of the COID.­

bination is, not that a Judge, whoae mind has been put out of balance by his 
antec'1~ts ip, relation to the prisoner, tries that prisoner. but that the 
Supermtendent of Police, whose nerve and honesty are indispensable to the 

,keeping of the native police officers in order, abandons aU real concem with 
the detection of crime, and the prosecution of oriminals, in the mall of case. 
and lea.ves this important and delioate duty almost wholly, in fact. to the 
naUve darogah&. • • • • If the oombination theory were acted U1lOl1 

""l'eality-if an offio~er bri.bing ,pies, endeavouring to corrupt .. eoom­
pUoeII, laying himself out to hear what every teU-tale hal to 8&y. :Ad l/at.~ 
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. tiW.biswlt to the 'Ilmtoat stretoh, for W$eks perhaps, in o.rer to ~ hill 
a4Vereary in the game of detectioJ). were then to sit down 'J'avilly"" 
Judge, and were to })tofe!!8 to try dispassionately upon the evidence given 
in court the question of whether be or his adversa.ry had Wbn the game.l 
am well convinced that one or two cases of this sort would eltoite as much 
indignati'c!ln as would save me the necetJsity of all argument a priori against 
the combination theory," 

Unfortunately the theory has been acted upon in reality. 
Actual cases--more than one or two-have excited the 
vehement indignation again-;t which Mr. Grant sought in 
1857 to prQ¥ide. Mr. Grant added that the objections to 
separation of judicial and police: function::; seemed to him, 
after the best attention he could give them, to he founded on 
imaginary evils. He refused to ant~:ipate "such extreme 
antagonism between the native public officer and the native 
Judge as would be materially inconvenient." "Under a 
moderately sensible European Magistrate, controlled by an 
intelligent Commissioner, who would not talk or act as if 
police peons <lnd darogalis were inf:dlible, and dis~ns.sionate 
judge~ were never right, J cannot see why there should be 
any such conse!juencl's." 

8. These, and similar, expressions of opinion were not 
lost upon the Government of India, as the history of the­
legislation which was undertaken immediately after the 
suppre~ion of the Mutiny shows. In 1860 a Commission 
'Was appointed to enquire into the organization of the: 
Police. It consisted of representative OffiC('fS from th:~ 

Nort".West Provinces, Pegu, Bengal, Madras, the Punjab, 
and Oudh--"aIl," in the words of Sir Bartle Frere, "mefl! 
of ripe experience, especially in matters connected with 
Police." The instructions· issued to the Commission eon ... .. ,. 
tained the following propositions: ' . '10 

"The funotions of a police are either pTotectivl! and reprolSive or deteo ... 
ti"Te, \0 p1'event crime and di.lorder, 01' to find out criminals aud dlsturberil 
of the peae" Theile functions are in no respect judicial. This rule re", 
quires a complete severance of the police from the judio,i&1 aa\hariti • .,; 
whether ihoee 0( higher grade or the inferior magilt~ in their. ~cliOtal . 
. c~iJ •• When. as ·ia often the CiUle in lndia. nriou. fUllotiona a,r. 001Il! 



bined in the h~ndll of one Magistrate, it ?Jlitf , 8Om&t~ .. ~ ~ftl~uU' ~ 
observe, thIs res~riction; but the rule sl;1ould always be kept in Sight~t 
the official Who collects and traces out the links in th6 cha.in of &Videnoe in 
any case of .importance should never be the same as'the judicia.l Oilillel', 

whether of high or inferior grade, who is to sit in judgment pn ihe case. 
o • • It m3.Y sometimes be difficult to insiet on this rule, but tXperienee 
shows it is not nearly so difficult as would be supposed; a.nd the advantageil 
of insisting on it canno, be overliltil:ted," 

Again: 
"The working police having its own officers exdusively engaged on 

their own duties in prewnting or detecting crime, the queMion is, at what 
link in the ohu.in of 8ubordinatioll between the highest and l~west officers in 
the executive adminis;ration IS the police to be attached, and so made res­
pOll~ihle as well us subordinat.e to all above that Jink in the chain? The 
great object being to ke:p .the judJcial and police functions quite distinct, 
the most perfect Organilation iH, no doubt, when the poJico is Bubol"dinate to 
none but tbaL officer in the executive Government who ia absolved from all 
judicial duty. or at least from all duty involving original jurisdint1bn, so that 
his judicial deei~ion~ can never be biu"sed by his duti~B as a Superintendent 
of police, . . ' . It is difficult to la,v down any mare definite ruJe as to 
the eXfl"tt point wh£>re the sulJOrdination should commence than 1>1 Baying 
that it should he so arranged that an officer should never be jiabJ'e to try 
judicially important ca~es got up under his own directions as a police officer. 
• , • , This raises the question--Who is to be responsible for the peace 
elf the district? Cleurly that offuler, whoever he may be, ~.? whom the 
police are immediately responSIble, Under him, it is the dl,lty of every 
police officer and of every magisterial officer of whatever grade, in their 
'Beveral charg(!3, to keep him informed of all matters affecting the publio 
peaoe and the prevention and detectIon of crime. It is his duty to see that 
both classes of officers work together for thJ8 end; as both are subordinate 

'40 him, he ou;rht to be able to ell sure their combined action. The exaot 
limits of the several duties of the two classes of officers it may be niffioult 
to define in any general rule; but they Will not be difficult to fix in practioe 
if the leading princillles are authorite.tively laid down, and, above all, if the 
golden rule be borne in mind that the judicial and police functions are not 
to be mixed up or oonfounded, that the aotive work ,of preventing or detect­
ing crime. is to rest entirel~ with the police, IUld not to be interfered with 
by those who are to lit in judgment on the ,!,riminaJ." 

9- The Police CommissiQfl in their Report tdated Sep~ 
tember. 1860) expressly recognised and accepted this "geJ.deQ 
rule." Paragraph 27 of their Report was as {oUowsc: 



:~, .... ' __ ib.oto~. be O9Dlplete hVtIWlCiI of e&t<IUUv.,PQli • 
• ~l "t!aol't"";' that \ the ",official whooOnecta aDl w .. ,O\1.~:. 
linJia of • .w.enoe-.i\l qther words, vir~\lally prolltlouWa the off'l:I~, 
BhOillld nner ,pe·:the ome "·the officer, wheiher of high ot' ,inferior ~' 
who is to ~t in jtldgment oIr,the 0811e, even whl1 .• view to oOmmliial for 
trial be~re:a higher tribunal. As the det~()t\on aM p~ecution'~f orimioal. 
properiy, llevolve 01\ the polio .. no poli~ officer Rould be per~itied to have 
any ,h1dioialiunotion." . '. 

But although the CQ,mmission ado&ted without question ·the 
general prim-iple that judicial and police functions ought not 

to be .~onfOlllldt;(l, they proposed, as a matter of practical and 
t~mporary c'f>n veniehcc, 10 view of "the' constitution of the 
official agenC·y" then exis'.in~ in India, that an exception 

should be made in the C'a~ of the District Officer. The Com~ . . 
mission did not maintain that the principle did not in strict~ 
noeS!!, apply to him. On the contrary, they appear to have 
stated eipressly tbat it did. But they recommended that in 
his case true priJlC'iplt; should, for the time being, be sacrificed 
to expediency. They reported: 

"that the MUltlll t!'IlB principle, that the jud~e and detective offioer. 
IIhould ~ot be one and the same, applies to offici,lls baving by law judioie.1 
functions, and should, a~ far as possible, be carefully observed in practloe. 
Bw..,· with the CQnstitutlOn of th~ official agency now existing in India, ...,. 
excoptlon must be made in favour of the DiHtri('t Offioer. The Magi.taW_ 
have long been, in the eye of the law, executive officers, having a general 
superVising autl10rity in matters of polioe, originally without extensive 
judioial puwcrs,. In some part of India this original function of the Magi • ., 
irates has not been Widely departed from; in other parts extensive j~icial 
powers have been superadded to their original and proper fWlotion. Thill 
ciroumstance hall imported difficulti68 in ~gard io maintaining the l~ 
prinoiJfte enunciated above, for it is impracttoable to relieve the Maglltratea 
of their judioial du'ties ; and, on the other ha.nd, it ia a~ pre_eni inexpedient 
1;0 deprive the police and public of the · .. aluable aid and IJUpervision 01 tbe' 
Distriot Officer in the general management of police matters." 

The commission recognised.. that this combination of judicial 

with police functions was open to objection, but looked fot­
w&rd to a time when imptbvelfients in organisation would, in­
actual pra~tie9'. bring it to an end:-

.. That thill depaRUD fl'Olll priDoipW will be 1&88 objectiooa'1.le in J1I'&CtIM . 
W\IID J1M ,KttQVtivl . ~lie., tMuch bound to obey tb. m~matil o~ 
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gl/J'Xld the crlmiilal aamimatratiol1, iai:ept deparimentally diatintlt and .* 
ordiriate to ita ~wn offieera, and oonstitutes a special agency having no 
j\ldieial function. As the organization becomes perfeoted and the forCe 
eft'eciive for the. performance of its detective duties, any neoesei ty for the 
Magistrate to take personal action in any ease judicially before him ought to 
c8aH." 

10. The recommendations of the Police Commission were 
adopted by the Government of India and, in accordance with 
them, Sir Bartle Frere introduced in the Legislative Council 
on September 29, 1860, a Bill for the Bettcr Regulation of 
Police. The debate on the second reading of th,is measure, 
which afterwards became Act V. of 1861, and is still in force, 
is important as showing that the GOVf~rnment of India regarded 
the exceptional union <Jf judicial with policE' functions in the 
District Officer as a temporary compromise. Sir Barnes 
Peacock, the Vice-President of the Council, stated that he 
" had always been of opinion that a full and complete separa­
tion ~J.lght to be made between the two functions," while in 
reply to Mr. A. Sconce, who had argued that some passages in 
the Report of the Police Commission were at variance wLh the 
principle of separation, Sir Bartle Frere said:-

.. It was one thing to lay down a principle and another to act on it at 
on&e and entirely when it was opposed to the existing system, to all exillting 
'lormlof procedure, and to prejudices of long standing. Under such circums· 
tances, it was often necessary to come to a compromise ..... He hoped 
that at no distant perIOd the principle would be acted upon throughout India 
a. oompletely as his hon. friend oould desirE'. The hon. member had called 
the Bill a 'half and half' measure. He could assure the bon. gentleman that 
lIobodJ was more inclined that it should be made a whole measure than he 
Wall, alid he should be very glad if his hon. friend would only indu&e the 
Exeoutive Governments to give it their support so as to effect a .till more 
.~tnI1 .. lete severanoe of the police R!ld judicial functions than the Bill CXln­
kmplated." 

The hope expressed by Sir Bartle Frere in 1860 has yet to be 
fuUUled .. It might have been re~lised in 1872 when the 
second Code of Criminal Procedure was passed. But the Gov­
ernment and the Legislature of the day were still 'under the 
dominion of the fallacy that aU power must be centred in the 

. District Magistrate, and the opportunity of applying tt.e sgued, 
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pWtciple for which Sir Bartle Frere had con:te~d _ ~U un,,:. 
fc)rtunat~ly rejected. In 1882 the Code of Criminal Pro~~ 
was furtherreilsed, and the Select Committee, in theirreport 
on the Criminal Procedure Bill, said:-

.. Ai the sugg6l)tion of the Government of Bengal, ws have omitted MO­

tion 38, 06nfel'Ting police powe1'8 on Magistrates. We oonsider that it I, 
inexpedient io invest Magistrates with suoh powers, or to mate their OOn­
neldon with the polioe more close than i: i, at present." 

(b)-THE EXISTING GRIEVANCE, AND THE REMEDY. 
II. The request which we have now th~ honour of 

urging is, therefore, that---in the words used by Sir J. P. Grant 
in 1854 -the functions of criminal judge should be dissevered 
from those of thief-catcher and public prosecutor, or--in the 
words used by Sir Barnes Peacock in °I86o-that a full and 
c;wnplete separation should be made between judicial and 
executive functions. At present these functions are to a 
great extent combined in India, especially in the case of the 
officers who in the Districts of Regulation Provinces are 
known as Collector-Magistrates, <l nel the non-Regulation 
Provi~ces are known as Deputy Commissioners. The duties 
of these officers are thus described by Sir W. W. Hunter :.­
"As the name of Collector-Magistrate implies, his main 
functions are twofold. He is a fiscal officer, charged with 
the collection of the revenue from the land and other sources; 
he also is a revenue and criminal judge, both of first instance 
and in appeal. But his title by no means exhausts his multi· 
laTious duties. He does in his smaller local sphere all that 
the lIome Secretary superintends in England, and a great 
deal more; for he is the representative of a paternal and nQt 
a constitutional government. Police, jails, education, mUfti ... 
cipalities, roads, sanitation, dispensaries, the local taxation;" 
and the imperial revenues of his District, are to him matter. 
of daily concern." It is submitted that, just as Lord CQ.rn. 
wallis's Government helt! a century ago that the proprietor. 
of land could neVE!r consider the privileges which had been. 
tonferred upon them as secure while the revenue officen._ 

• .. Tht In<lian Empire." p. SIJ (3111 edition). 
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. \Vere vested l'ith judicial powers, so also the adrninistrati:_ 
<.'1f justice is brought into suspicion while judicial powers 
remain in the hands of the detective and public I'rosecutor. 

,12. The grounds upon which the request for ful~ separa. 
tion is made are sufficiently obvious. They have been anti­
cipated in the official opinions already cited. It may, how­
ever, be convenient to summarize the arguments which have 
,been advanced of late years by independent public opinion 
in India. These are to the effect (i) that the combination 
of judicial with executive duties in the same offiher violates 
the first principles of equity; (ii) that while a judicial 
officer ought to be thoroughly impartial and approach the 
consideration of any ·case without previous knowledge of 
the facts, an f'xecutive officer Joes not adequately dischar~e 

his duties unless his ears are open to all reports and infor­
rna tion which he can in any degree employ for the benefit 
of his District; (iii) that executive officers in India, being 
responsible for a large amount of miscellaneous business 
have not time satisfacforily to dispose of judicial wc'Jrk in 
addition; (iv) that, being keenly interested in carrying out 
particular measures, they are apt to be brought more 
or less into conflict with individuals, and, therefore, that 
it is inexpedient that they should also be invested with 
judicial powers; (v) that under the existing system Col­
lector-Magistrates do, in fact, neglect judicial for exe­
cutive work, ; (vi) that appeals from revenue assessment 
are apt to be futile when they are heard by revenl,le .. 
officers.: (vii) that great inconvenience, expense, and suffer-
ing are imposed upon suitors required to follow the camp of 

"ll judicial officer who, in the discharge of executive duties, 
is making a tour of his District; and (viii) that the existing 
system not only involves aU whom it concerns in harriship 
and inconvenience but ~also, by associating the judicial 
tribunal with the work of the police and of detectives, and 
by diminishing the safeguards afforded by the rules of 
evidence, produces actual misca{riages of justice and c:reLJt4J~ 
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.It¥~b jus.~ice be done, opportunities of suspie~n. di~1'U.t 
. and disc6ntebt wh ich are greatly to be deplored. Th~reisl 

too, a further .argmnt'nt for the separation, which arises out 
of the very: nature of the wdrk incidental to the judicial office. 
and which of itself might well be regarded as conclusive in 
the matter. It is Il6' longer open to us to content ourselves 
with the pleasant belief that to an Englishman of good sense 
and education, with his unyielding integrity and quicl(., 
apprehension of the just and t~le r.quitable, nothing is easIer 
than the pattjarchal administration of justice among oriental 
populations. The trial in Indian o::ourts of justice of every 
grade must be carried out in the English method, and the 
judge or magistrate must proceed to hk; decision upon the 
basis of facts to be ascertained only through the examination. -and cross-examination before him of eye-witnesses testifying 
each to the relt'vant facts obl-.crved by him, and nothing more. 
It is not nece~sary for us to dwell on the importance of this. 
procedure, nor is it too much to say that with this system of 
trial flo judicial officer can efficiently perform his work 
otherwise than by close adherence to the methods and rules 
which the long experience of English lawyers has dictated, 
and of which he cannot hope to acquire a practical mastery, 
unless be makes the study and practice of th,em his s~rious 
business In other words it is essential to th~ proper and 
efficient-and we might add impartial~administration of 
justice that the judicial officer should be an expert specially 
educated and trained for the work of the court . • 13. In Appt'ndix B to this Memorial summaries are 
given of various cases which, it is thought, illustrate in a 
striking way some of the dangers tha.t a.ri&e from the present' 
system. These cases of themselves mfght welJ remove-to 
adopt Sir J. P. Grant's words-"the necessity of argumen.t 
II priori against the combiWltion tl:leory." But the present 
.system is·not mere]yobjectionable on the ground that fton\ 

,time to time it is, and is clearly proved to be. responsiblefot 
tt.Pirtieu1ar case of actual injustice. It is also objectionable 
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,Ort the g~utld that, so long a .. it exists, the· gen-eral #d­
ministtationof ju&tice is subjected to ~spicion, and' the 
strength a.nd authority of the Government are seriously 
impaired .. For this reason it is submitted that nothin~ short 
of comp1ete separation of judicial from executive functions 
by legislation will remove the danger. Something perhaps. 
might be accomplished by purely executive measures. Much, 
no doubt, might be accomplished by granting to accused 
persons, in important cases, the option of standing their trial 
before a Sessions Court. But these palliatives fall short of the 
only complete and satisfactory remedy, which is'; by means of 
legislation, to make a clear line of division between the judi­
cial and the executi~ duties now often combined in one and 
the same officer. So long as Collector-Magistrates have the 
power themselves to try, or to delegate to subordinates witnYn 
their control, cases as to which they have taken action or 
received information in an Executive capacity, the ad­
ministration of justice in India is not likely to command 
complete confidence and respect, " 

. 14. It would be easy to multiply expressions of authorita­
tive opinion in support of the proposed reform. But, in view 
of the opinions already cited, it may be enough to add that, 
in a debate on the subiect which took place in the House of 
Lords on May 8th, 1893, Lord Kimberley, then Secretary of 
State for India, and his predecessor, Lord Cross, showed 
their approval of the principle of separation in no ambiguous 
tenns. Lord Cross said. on that occasion, that it would be, 
in his judgment, an" excellent plan," to separate jJdidal 
from executive functions, and that it would "result in vast 
good to the Government of India." It was in the same 
spirit that Lord Dufferin, as Viceroy.of India .. referring to 
the proposal for separation put forward by the Indian 
National Congress, characterised it as a " counsel of per­
fection." Appendix A to the present Memorial contains, 
i7lter alia. the favourable opinions of the Right Hon.. SIre 
Richard Garth. late Chief Justice of Bengal, the Ri,ht !lQJ1 •. 
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, Lor, 'Hobhouse. Legal Mtmbel of the ViceroYI ,Council" 
If!i12-17, the Righ~,f;. Hon. Sis ¥~chard Couch, fate Chief 
Justice of Beqgal, Sir J. B. Pbear, late Chief Justice of 
Ceylon. Sir R. T. Reid, Q. C., M. P., Attorney-General. 

' I8~}4-5, Sir William Markby. late Judge of the High Court, 
Calcutta, and Sir ltaymond West, late Judge of the High 
Court, Bombay. These opinions were collected and compiled 
by the British Committee of the Indian National Congress, 
and. among other important indications of opinions prevalent 
in India, we beg to refer you to the series of resolutions 
adopted by -the Indian National Conl4rcss-which Lord" 
Lansdownt>. as Viceroy, referred to in 1891 as a "perfectIy 
legitimate movement" representing ip India II what in 
Europe would be called the more advanced Liberal party." 
In-'i886 the Congress adoptt!d a resolution recording "an 
expression of the universal conviction th.lt a complete sepa­
ration of executive and judicial functions has becom~ an, 
urgent necessity," and urging the Govtrnmrnt of India "to 
effect tilhis separation without further delay," Similar reso­
lutions were carried in 1887 and 1888, and the proposal formed 
in 1889. 1890. ,lOll 1891 the first ~ection of an "omnibus OJ 

resolution affirming the resulutions of previous Congresses. 
In 1892 the Congress again carried a separate r.esolution on 
the question. adding to its original resolution a reference to 
" the serious mischief arising to the country from the combi­
nation of judicial and executive functiGns."" In 1893 the 
resolution carried by the Congress was as follows :-

.. T!at this Congress, having now for many BUI)Ce88ive yean vl\inJ)'I'< 
appealed to the Governm(,Dt of India to f8move ODe of the gravelt st,!g!l)ae 
on British rule in India. one fraught with inc~Jculable oppreQion to all 
classes of the community throQghout the country, now bopeJele of any other 
ndren. hUlDbly enil'8IAts the Secretary of State for India to Ol'det the 
jaatnediate appointment, in each province. of a Oommlttee (oue-halt at lelft 
ot.hose members shall be non-otriaial Dl'iivc. of India, qualified by ed~ 

tiOli .ad a;pqienOll in the workinrs of the varioul conna to deal witb the 
~OD) $0 pl'~re each a acheme for the complete separation of aU IutU~ 
clalaod u.cut!ve funetlQfl8 in .ir'01ll11 province8 with 1.8 liitl. add~' 
cOlia .. s.WState II may ~ prectioe.ble and the 8ubmi8lion of aueh lChetnt,i· , , 



·lUl ,"'" comment/$ of the aeveral Indian Gov81'Dlll6nta thereon, . ~",Pkvlf. 
It 1IOl11e eartyod,ate whioh he may be"pleased to fix." 

. . 
A similar resolution was "'irried in 189~, 1895, and 1896. 
During ree.ent years, also, practica.'schemes for separat,ion 
have been laid before the Congress. . 

(c)-ANSWERS TO POSSIBLE OBlrECTIONS. 

J 5. The objections which, during the course of a century, 
have been urged against the separation of judicial and execu­
tive functions are reducible, on analysis, to three only: (i) 
that the system of combination works well, and is not respon­
sible for miscarriage of justice; (ii) that th\.) system of 
combination, however indefensible it may seem to Western 
ideas. is nf'cessary t6 the position, the authority, and. in a 
word, to the" prestige" of an Oriental officer; and (iii) that 
separation of the two functions, though excellent in princi~, 
would invofve an additional expenditure which is, in fact, 
prohibitive in the present condition of the Indian finances. 

ro. It is obvious that the first objection is incompatible 
with the other two objections. It is one thing to defrnd the 
existing system on its merits; it is another thing to say that, 
although it is bad, it would be too dangerous or too costly to 
reform it. The first objection is an allegation of fact. The 
answer-and, it is submitted, the irresistible answer-is to be 
found in the cases which are set forth in Appendix B to this 
Memorial. The cases are but typical examples taken from a 
large number. It may be added th::lt, amol'lg the leading 
advoca~es of separation in India, are Indian barristers of long 
and varied experience in the Courts who are able to Nstify, 
from personal knowledge, to the mischievous results of the 
present system. Their evidence is confirmed, also from 
personal knowledge, by many Anglo-Indian Judges of lo~g 
experience. ' 

17· The second objection-that the combination of 
judicial and executive functions is necessary to the. "prestige" 
of an Oriental officer-'is perhaps more difficult to handle. 
For reasons which are easy to, understand. it is not often 
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~. :f6rWard tn puitieand authoritative statl!lnttnts.· ~ it: 
i, cOmMOn in the..Anglo-India~ress, it finds its way intO 
magazine articles writte,n by returned officers, and in India 
;t,tS be1i~ved, rightly or ,wrongiy, to lie at the' root of all 
the apologies for the present system. It has been said that 
Oriental ideas reflUire ip an officer entrusted with large 
executive duties the further power of inflicting punishment 
on individuals. If the proposition were true, it would be 
natural to expect that the existing system would be sup­
ported and pefended by inl;iependent public opinion in 
India instead of ·bein~-as it is-deplored and condemned. 
It is not :reasonable to assume that the Indian of to-day 
demands in the responsible officers of> a civili:;ed Govern­
ment a combination of functions whi('h at an earlier time an 
arbitrary despot may have enforCl'li. The furtllCr contention 
that a District Magistrate ought to have the power of 
inflicting punishment because he is the local representative 
of the Sovereign appears to be based upon a fallacy and 
a mis~prehension. The power of inflkting punishrrwnt is, 
indeed, part of the attributes of Sovereignty. But it is not, 
on that ground, any morc ncC'e-;o.ary that the power should 
be exercised by a Collcctor-:\fagistrate, who is head of the 
police and the revenue-systcm, than that it should be 
exercised by the Sovereign in person. The same reasoning, 
if it were accepted, would require that the Viceroy should 
be invested with the powers of a criminal judge. But it is 
not su~gested that the Viceroy's "prestige" is lower than 

" the "prestige" of a District Judge because the Judge passei 
sentence!; upon guilty persons and the Viceroy does not. 
It is equally a Dlisappro;:hension to assume that those who 
urge the separation of judic,ial from executive duties desire 
tbe suppression or extinction of legitimate authority. They 
ask merely for a division of labour. The truth seems tQ 
~ that tbt! somewhat vague considerations which are put 
forward in defe~ce of the existing system on the ground 
til\t it ii necessary to the due authority of a District Maiis-
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ttat~ had their origin in thepre;udic~~artd the cuilc>a of 
earlier times; revived, to sOOle ettel)t, in the unsettled period 
which folll?wed the Indian Mutiny. We venture to submit that 
these considerations are not only groundless and misplaced, 
but that the authority of Government, far· from being 
weakened by the equitable division of judicial and executive 
duties, would be incalculably strengthened by the reforlJl 
of a system which is·· at present responsible· for: many 
judicial scandals. 

18. The financial objection alone remains, and it is 
upon this objection that responsible authorities appear to 
rely. When Lord Dufferill described the proposal for 
separation as a "cotmsel of perfection," he added that the 
condition of Indian hnance prevented it, at that time, from --. being adopted. Similarly, in the debatc in the House of 
Lords on May 8th, 1893, to which reference has already 
been made, Lord Kimberley, then Secretary of Statc, said: 

.. The difficulty is simply this, that if you were to alter the present 
system in India you would have to double the staff throughout the c )untry." 

and his predecessor, Lord Cross, said:-
"It [the main prinoiple raised in the discu9sionl is a m~tter of the 

gravest possible importance, but I can only agree with what my nohle friend 
has stated, that in the present state of the finances of India it is absolutely 
impossible to carry alit that plan, which to my mind would be an excellent 
one, resulting in vast good to the Government of India." 

The best answer to this objection is to be found in the 
scheme for separati0n. drawn up in 1893 by Mr. Romesh 
Chunder Dutt, C. 1. E., late Commissioner of the u Qrissa 
Division (at that time Dis1!rict Magistrate of Midnapur) and 
printed in Appendix A to this Memorial. In these circums­
tances it is not necessary to argue either (i) that ~ny 
expense which the separation of judicial from executive 
duties might involve would be borne, and botne cheerfully. 
by the people of India; or (ii) that it might well be met 
by economies in certain other directions. Mr. butt shoWl5. 
that the separation might be .-rected by simple re-arrange­
ment of the existing staff, without any additional, exS'eese 



.'lftsocyer. Mr. Det's scheme refers specially to DeU_l. 
the Presidency, that is, .. , for which the reform· had been 
de~ribed as impracticable en the ground of cost. Similar 
schemes for other Presitlencies and Provinces have been 
framed, but it was underst'ood that the most _serious financial 
difficulty was apprehended in Bengal. 

19. In view of foregoing considerations we earnestly 
ttust that/you will direct the Government of India to prepare 
a,schemeror the conlplete separation of judicial and execu­
tive functions, and to rr:port upon this urgently pressing 
quest.~on at a-n early date.' 

vVe have the honour to be, Sir, 

Your obedient Servants, 
HOB1-lOUSE, 
RICHARD GARTH, 

RICH,%,RD COUCH, 
CHARLES SARGEN'I, 
WILLIAM MARKBY, 

JOHN BUDD PHEAR. 
]. SCOTT, 

W. WEDDERBURN, 

ROLAND K. WILSON, 

HERBERT J. REYNOLDS. 



SCHEME (PRINTED IN Ii INDIA, "FOR AUGUST, 1893) 
SUGGESTED BY MR. ROMESH DUTT, C.I.E., 

COMMISSIONER OF THE- CntISSA DIVISION 
(AT THA T TIME DISTRICT MAGlSTRA TE 

OF MIDNAPUR). 
The recent discussions on the subject of the separation of 

Judicial and Executive functions in India have given sincere .. 
gratification to my countrymen in India. They have read 
with satisfaction, and also with feelings of gratitude, the 
views expressed by Lord Stanley in the House of Lords, and 
the clear and emphatic opinion on the subject expressed by 
Lord Kimberley. They have learnt with sincere joy that the 
system of uniting Ju dicial and Executive functions in '1ft: 
same officer has been condemned by two successive Secreta­
ries of State, Lord Cross and Lord Kimberley. And they 
entertain a legitimate hope that a policy which has been 
thus condemned by the highest authorities in Indianqafi'airs 
will not long continue to be the policy of British rule in 
India. 

Sir Richard Garth, late Chief Justice of the High 
Court of Calcutta, whose paper on this subject led to the 
discussions in the House of Lords, has since explained the 
history of the present system of administration in a clear, 
lucid, and forcible mannt'r. He has shown that so far back 
as 1860 a commission appointed to report on thfl, police 
declared that" the judicial and police functions were 'not to . 
be mixed up and confounded. " He has pointed out that the 
late Sir Barnes Peacock and other high authorities were 
against the union of these functions, and that the late Sir 
Bartle Frere, in introducing the Bill which afterwards be­
came the Police Act of 1861, "hoped that at no distant period 
tbe principle (of the separation of Judicial and. Executive 
functions) would be acted upon throughout India." Sit'· 
Richard Garth has also infonned the public that .. bet-e...eR 
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1J6Salld 1868 the bighe~t' ci.ilian authorities!n lodi. -we~ 
agaio"'Consulted on the subject" and, according to Sir .,lames 
Stephen,the District Maiistrates themselves were It greatly 
embarrassed by the union in their persons of Judicial and 
EXE'cutiv"e funotions." 'Sir 'Richard has further told us that 
under Lord RipOn's Government opinions were again ("ol~ 
Jected, and the present system was only continued because 
the retention of Judicial powers in the hands of :1 District 
Officer was considered (and very wrongly considered, '!JiM 
Lord Kimberley's speech)" essentia 1 to the weight and in .. 

• fluence of his office." And, lastly, Sir Rirhard has quoted 
the w'ords of the present Secretary of State that the present 
system" is contrary to right and gOO(~ principle," and he has 
also quoted the words of the late Secretary of State, who 
concurs in this opinion with Lord Kimberley. 

Such are the opinions of nwn most capable of forming a 
judgment on the pre'sent sy~;tem of administration in India, 
and responsible administrators arc anxious to effect a reform 
whiott will remove the evil without materially adding to the 
cost of administr.ttion. A practic;dJle scheme of reform will 
be not unwelcome at the l1resent moment, and many of my 
countrymen and some of my English friends have asked me 
to state my views on the subject, as I happen to be in 
England just now. I venture tht'refore to suggest the leading 
features of a sdICmc which has for many years appeared. 
perfectly feasible to myself, and which I believe will meet 
the vtcws and wishes not only of my countrymen, but of most 
Englishmen also, who are quite as anxious t'or wholesome 
reform on this point as my countrymen. 

It is necessary for me to state that I have been employed 
on administrative wOl'k in Bengal for twenty-two years, and 
that I have had ample opportunities to observe the practical 
working of the present system of administration during this 
period. -Within this period I have had the honour of hol(\;.. 
ing charge of some of the largest and most important 
giJJriC"J:s in Bengal-like Burdwan, with its population of ,~ 
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million and a half. and Bakarganj, with its population if 
two millions; and Midnapur, .with its population of two 
and a half millions, and Ma imansingh, with its population of 
three and tt half millions-which is equal to the population 
of many a small kingdom in Europe. In these extensive and, 
thickly populated districts I have, for years past, combined 
in myself the functions of the head of the Police, the head 
Magistrate, the head Superintendent of Prisons, the head 
Revenue Officer, the head Tax Collector, the head of the 
Government Treasury, the head Manager of Government 
Estates, the head Manager of Minors' States, the head En­
gineer, the head Sanitary Officer, the head Superintendent of 
Primary Schools, anLl , various other functions. I have, for 
years past, directed and watched police enquiries in important 
cases, had the prisoners in those cases triee! by my subordi­
nates, heard and disposed of the appeals of some of those 
very prisoners, and superintended their labour in prisons. And 
during all these years I have held the opinion that a separa­
tion of Judicial and Executive functions would mak~ our 
duties less embarrassing , and more consistent with our ideas 
of judicial fairness; that it would improve both Judicial work 
and Executive work; and that it would require no material 
addition to the cost of administration. 

Bengal is divided into nine Divisions, viz.: I. Presidency. 
a. Burdwan. 3. Rajshahi. 4. Dacca. S. Chittagong. 
6. Orissa. 7. Patna . 8. Bhagalpur. 9. Chutia-Nagpur. 
I think it is not feasible, nor desirable perhaps for the present, 
to effect a separation of Judicial and Executive functions in 
the Division of Chutia-~agpur. which consists of Non-Regula­
tion Districts. It is also, perhaps, undesirable to effect such 
separation in the Districts , of ,Darjiling and Jalpaiguri in 
Rajshahi Oivision ; in the Hill Tracts of Chittagong Division; 
anIJ ip the Santal Parganas of 'Bhagalpur Division. In the 
r-emaining portions of the Province it is possible {,o effect 
the separation at once. 

The population of Bengal (excluding Tributary Sta~s ~n~ 
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t1.~·,Statesohhe Maharajatl'of Kuch Behar. Sikkiro. Ti~pe...ah1{' 
i" according to the census of .1891, sewnty-o* millitlft.! in round , 
numbers. The population of the districts alluded to In thtt 
last par~graph. in wh\ch a separation of 1udicial 'and 

"Executive functions is for the present impracticable, is sewn 
miU;tms in round numbers. In the remaining portions of 
Bengal, having a population of sixty-four millions, it is possible 
to effect the dl,:sired separation at once. 

Generally speaking, there are two senior Covenanted 
officers in every Regulation District in Bengal, viz .. a District 

• Judge and a District Magistrate. The Distriot Judge is the 
head of all subordinate judicial officers who dispose of civil 
cases, and he also tries such important. criminal cases as are 
committed to the Sessions. The work of the District Magis­
ot;ate is more varied, as has been indicated above. He is the 
head of the police, supervises prisons, collects revenue and 
taxes, sells opium and ~,ettles liquor-shops, constructs roads 
and bridges, regulates primary education, and combines 
withe these and other Executive duties the functions and 
powers of the head Magistrate of his district. 

My scheme is simple. The District Magistrate, whom 1 
will henceforth call the District Officer, should be employed 
purely on executive and revenue work, which is sufficiently 
varied, onerous, and engrossing, and should be relieved of 
his judicial duties, which should be transferred to the Distriot 
Judge. The subordinates of the District Officer, who will 
contit1ue to perfonn revenue and executive work only, will 
rem1an under him; while tho'Se ,of h}s present subordinate. 
who will be employed on purely judicial work should b. 
subordinate to the Judge and ndt to the District Officer. 

At present the su'bordinates ef the District officer combine 
executive andt'evenue and judicial work. A Joint-Magistrate 
or Assistant-Magistrate (subordinate to the District Oftieer). 
tries crftninal cases. and also does revenue and executiva. 
wOt'k. A Deputy-Magistrate (sim ilarly subordinate to t~' 
. Pifri,t Officer) aiso tries criminal Cases and does revea~, 



and executive work. This a'rrangetnent must be changed. 
, . 
I will first take the case of Joint-Magistrates and As­

sistant~Magistrates, who are Covenanted officers. Young 
civilians, as 'soon as they arrive in Befigal, are posted as As­
sistant-Magistrates; they try criminal cases an'd also help 
the District Officer in his revenue and executive work. After 
they have had some experience in their work and learnt 
something of the people, and after they have passed two 
examinations in Indian law and accounts, and the languages 
of the province, they are promoted to be Joint-Magistrates. 
And the Joint-Magistrate tries all the more important c.-iminal 
cases, and performs much of the important criminal work 
of the district. And in' course of time he becomes a District 
Officer or a District Judge. 

Referring to the Bengal Civil List for April, 1893, which 
is the last number that is available to me in London now, I 
find that the present number of Joint-Magistrates and officiat­
ing Joint-Magistrates in Bengal (excluding those acting in 
higher capacities, or on special duty) is only twenty~two. 
And the number of Assistant-Magistrates, after such exclusion, 
is also twenty-two. As there are over forty districts in Bengal, 
it is clear that on the average each District Officer has only 
one Covenanted Ac;sistant (Joint or Assistant-Magistrate) and 
no more. In some districts there are more than one, in 
smaller districts there are none. 

I propose that the Assistant-Magistrates shoul~ be 
employed purely on revenue, executive and police work, 'and 
should be subordinate to the District Officer. And when the 
Assistant-Magistrates are promoted to be Jojnt-Magistrat~s. 
they should be employed purely on judicial work, and be 
subordinate to the District Judge. 

This proposal will not only secure the separation of 
~unctions contemplated, but will secure two other distinctly 
beneficial results. In the first place, young civilians fresh 
from England, and wholly unacquainted with the m,nnE.'~, 
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.~ hlibitst a:Od even the CQlloq1,lial language, of the peo.pi(l, of 
India. will be stopped from trying criminal cases until they 
have acquired some local knowledge and experience by doing 
revenue and general executive work, and watching police 
ca&es and police a.dministration. And in the second place, 
such young civilians will receive a more systematic and less 
confused training in their duties by d~voting their attention 
during the first two or three years to purely executive and 
revenue and police work, and then employing themselves for 
some years on purely judicial work. 

I next ·come to the Depllty-M.l~istrates. who are un­
covenanted otficers, and generally natives of India. They also 
combine jlldlcial, executi,,-c, and n:v~nue work, and are 
subordinate to the District Officer. Tlw Civil List gives their 
"number as 305 in all; but excluding those on leave, or 
employed on !':opecial duty, or in sub-divisions (of which I will 
speak later on), there arc, on an avt:Tage, only four Deputy­
Magistrates in the headquarters of each district to help the 
Distr~t Officer. In small districts there art', perh(lps, only 
two; in s11ecially large districts there arc as many as six. 

I propose that in each distrkt one-half of the Deputy­
Magistratt's rna:, be emploYLd on purely executive and revenue 
work, and be placed under the District Officer, and that the 
other half be employed on purely judicial work, and placed 
under the Di!;trict Jud~e. In some districts, where the revenue 
work is particularly heavy, probably more than half the 
Deputi'-Magistrates may be placed under the District Officer. 
And- in other districts, where the criminal work is more 
important, the Judge may require more than half the Deputy­
Magistrates. These,details can be very easily settled. But in 
the main it is clear and self-evident that the officers who are 
able to cope with revenue and criminal work which is heaped 
.0.0 them in a confused manner will be able to cope with it 
better un~r the system of division of labo",r proposed abov, •. 

The results of the proposals made above will be theae.: 
The D~trict Officer will still be the head executive officer, the' 
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bead revenue officer, and the head police officer of his distri,ct. 
He will coliect revenue and taxes, and perform all the work 
connected with revenue administration with the help of his 
assistants' and deputies. He will continue to pc::rform all 
executive work, and will be armed with the necessary powers). 
He will watch and direct police investigations, and will be 
virtually the prosecutor in criminal cases. But he will cease to 
try, or to have tried by his subordinates, criminal cases, in 
respect of which he is the police officer and the prosecutor. 

On the other hand, the District Judge will, i9 addition to 
his present duties, supervise the work of Joint-Magistrates and 
Deputy-Magistrates employed on purely judicial work. This 
work of supervision will be better and more impartially done 
by trained judicial officers than by over-worked executive 
officers, who are also vitually prosecutors. And the evil which­
arises from the combination of the functions of the prosecutor 
and the judge-of which we have had some striking illustra­
tions of late-will cease to exist when the prosecutor is no 
longer the judge. 

The transfer of all judicial work to the District Judge will 
give him some additional work; but he will easily cope with 
it with the additional officers who will be placed under him 
under the proposed scheme. In important and heavy districts 
the Judge will have a Joint-Magistrate under him, and the 
Joint-Magistrate may in exceptional cases be vested with the 
powers of an Assistant-Sessions Judge to relieve the District 
Judge of his sessions work. In districts where there fire no 
Joint-Magistrates, a senior and selected Deputy-Magistrate can 
do the Joint-Magistrate's work, and efficiently help the Judge 
in his duty of supervision of criminal work. With regard to 
criminal 'appeals, the District Judge now hears all of them 
from sentences passed by first-class magistrates. The few 
appeals from second and third-class magistrates which the 
District Officer now hears may also be heard by the Judge, and. 
the addition will scarcely be felt. In exceptionally heavy 
districts like Maimansingh and Midnapur, criminal I'lPP.e.us 
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diyot take more than three hours of my time in a. week. A 
trained Judicial Officer, like the District Judge. would do it in 
less time, and if he required help in this matter also, his 
subordinate Joint-Magistrate or a selected Deputy-Magistrate 
ntight be empowered to hear petty appeals. 

It only remains to deal with what are called sub-districts 
or sub-divisions in Bengal. The Bengal districts are generally 
extensive is area; and, while the central portions are managed 
a>ld administered from headquarters it is found convenient to 
form the outlying portions into separate sub-districts or sub-

• di-visions, and to plac(~ them in charge of Sub-Divisional 
Officers. Such Sub-Divisional Officers (generally Deputy­
Magistrate", sometimes Assistant or Jflint-Magistrates) are 
also completely subordinate to the District Officer, like 
The -assistant" at headquarters. 

In Bengal (exr-)uding the backward districts in which the 
introduction of the proposed scheme is at present impractic­
able) there are seventy-five sub-divisions. There is only one 
Sub-D~i~iollal Omcer in each sub-division, anJ he performs 
revenue and executive and judicial work in his sub·division as 
his superior, the District Officer, docs for the whole district. 
The question arises, how the scheme of separation can be 
introduced in these seventy-five suh-uivisions. 

Thcrt' is a c:lass of officers, called Sub-Deputy Collectors, 
who arc gencrally employed on revenue work, but sometimes 
perform judicial work and try criminal cases. Some of them 
are ewPloyed at headquarters, while others are sent to 
important Sub-Divisions to help Sub-Divisional Officers. For 
many years past the work in Sub-Divisions has been increas­
ing, and the demand for a Sub-Deputy Collector in every Sub­
Division in Bengal has been growing also. It has been urged 
that Sub-Divisional Officers who are mainly employed Oil 

judicial work cannot find time to perform their revenue work· 
without herp. It has also been urged, with great force, that 
during the absence of Sub-Divisional Officers on their annual 
~ ~u~Divisional treasuries have to be closed, much to the 
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inconvenieJlCe of the Postal Department, the Civil ]u.ice 
Department, and aU Government Departments, as well as the 
public, To remove all this inconvenience, and to give the 
necessary'help to Sub-Divisional Officers, it has been urged 
that a Sub-Deputy Collector should be placed' in every su~­
division. This should now be done. 

The present number of Sub-Deputy Collectors (excluding 
those who are acting in higher capacities) is 97. Allowing 
for officers on leave, there will still be 75 officers always 
available for employment in the 7S sub-division~: And when 
a Sub-Deputy Collector is thus posted in each sub-division, 
he can be entrusted with the revenue work of the sub-division, 
and \w c;ubordinatu to the District Officer, while the Sub­
Divisional Officer will be subordinate to the District JudgC(, 

I make this proposal <lfter a careful consideration of the 
nature of the revenue work which has to be done in sub­
divisions. All important revenue work connected with Land 
Revenue, Cessc!;, Income Tax, Certificates, etc., is transacted 
in the headquarters of the district and the revenue \'fork of 
sub-divisions is light and easy. Similarly, the work of contro] 
and supervision of the Police Department is done at head­
quarters, and the Sub-Deputy Collector will have little to do 
in this line. The twasury work in sub-divisions is light, and 
is now often done by Sub-Deputy Collectors. On the whole, 
therefore, I am satisfied that a Sub-Deputy Collector will, 
under the instructions of the District Officer, be quite 
competent to manage the rt'venue and other work ,,/ sub­
divisions, when the judicial functions have been separated and 
made over to the Sub-Divisional Officer. 

There is only one objection which can be reasonably 
urged against this scheme. Many Sub-Deputy Collectors are 
now employed at the headqnarters of districts, sometimes 
on important work, and to take them all away for sub­
divisions may be impracticable. Some. District O'tncers may 
reasonably urge that they require Sub-Deputy Collectors at 
the district headquarters also, and. where .this.;. is 
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~tisfactorily shOwn. the requisition should be ~p~~~ . 
with. It may be necessary, therefore, to appoitt twenty ot· 
thirty additional Sub-Deputy Collectors, and this is theoaly, 
increase. to the cost of administration which appears to me 
necessary for effecting a complete separation between 
Judicial and Executive {unctions in Bengal. 

Even this additional cost may be met by savings in 
other departments. Special Deputy Collectors and Sub­
Deputy Collectors are employed on excise work, and their 
special services are wholly unnecessary in this department. 
It has al;'ays appeared to me, and to many others, that the 
services of such trained apd well-qualified officers are wasted 
in performing work which docs not l;cquirc officers of their 
rank. If these officers were withdrawn from the Excise 
Department, and if the work of that department were 
included in the general work of the district, as was the 
case some years ago, it woulJ probably be unnecessary to 
.appoint additional Sub-Deputy Collectors, as recommended 
in ttle last paragraph. 

The scheme which has bcen briefly set forth in the preced­
ing paragraphs is a practicable one, and can Le introduced 
under the present circumstances of Bengal, excluding the 
backward tracts. I have worked both as Sub-Divisional 
Officer and as District Officer in many of the districts in 
Bengal, and I would undertake to introduce the scheme in any 
Bengal District, and to work it on the lines indicated above . 

• ' have only to add that if the scheme set forth above­
with such modifications in details as may be deemed necessary 
after a careful consideration of it by the Government-be 
introduced, it will be necessary to recast the Codc of Criminal 
Procedure so as to relieve the District Officer and hili 
subordinates of Judicial powers in criminal cases, and to v~ 
them in the District Judge and his subordinates. The polico 
work, t"e revenue work, and the general executive work ~M 
then be performed by the District Oftker with greater care aad 
l\tis\action to himself, and also to the grea.ter satjsfa~tion of. 
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the people in whose interest he administers the District. 
Mr. Ronfesh Dutt wrote in INDIA for October, 1893 :-
My paper on this subject appeared in the August number 

of INDJA. The paper has been carefully read br many 
gentlemen interested in questions of Indian administration, 
and capable of forming a proper judgment on such questions. 
Their opinions will help the public in forming a correct 
opinion on this very important subject. 

The Right Han. Sir Richard Garth, Q.C., Late Chief 
Justice of Bengal, has given my views his qualified support 
from a judicial point of view. As his remark~ have already 
a9peared in the August number of INDIA it is unnecessary 
lor me to do more than nuote one or two sentences only. 

"So tar," he says, "as I am capable myself of forming an 
opinion upon his scheme, I entirely approve of it. It seems t~ 
me the most natural and obvious means of separating the two 
great divisions of labour, the ex eClltive and the judicial. .. 
It s,eems only in accordance with reason that magistrates 
who are employed upon executiv~ work should be undeI'-the 
chief executive offirer of each district, and that those who 
are employed in judicial work should be under the chief 
judicial officer." 

These remarks are important, as there is no higher 
authority on judicial Questions concerning Bengal than the 
late Chicf Justice of that province. 

In the same way there is no Engli~hman living who can 
speak with higher authority on cxecutiv~ and administrative 

c· 
questions concerning Bengal than Mr. Reynolds, late 
Secretary to the Government of Bengal. He passed bi!> 
officialIife in that province, and rose from the lowest appoint­
ments in the Civil Service of Bengal to one of the highest. 
He held charge of some of the most extensive and important 
districts in Bengal, and performed those combined judicial 
and executi ve duties which a district officer in Bengal· has to 
perform. He rose to be Secretary to the Bengal Government, 
and in that capacity presided over the executive admi",strl-, 



· tien of the province. His opinion, therefore, aLas a un:,q~ 
value and importance. 

Mr. Reynolds has suggested one modification to my 
scheme, p.nd subject to that modification has entirely approv ... 
·ed of it. I prpposed to contrast sub-deputy collectors with 
the revenue and executive work of Bengal sub-divisions. 
Mr. Reynolds thinks that in the more important sub-divisions 
a deputy collector, and not a sub-deputy collector, should be 
entrusted with these duties. A suggestion coming from such 
an authority is entitled to respect, and I accept it in its 
entirety. Let deputy collectors be employed in the more 
important sub-divisions to do the revenue and executive work 
and sub-deputy collectors in the lighter sub-divisions. This 
m~dification will require the appointment of twenty or thirty 
additional 'deputy collectors, instead of as many sub-deputy 
collectors, whose appointment I proposed. Thus modified 
my scheme has Mr. Reynolds' entire support and approval. 

My scheme has been read and approved by other gentle­
men, "'ho are still in the Civil Service of Bengal. One of 
them made to me, independently ot Mr. Reynolds, the same 
suggestion which Mr. Reynolds has made. On the Whole, 
therefore, I believe, I am justified in stating that my scheme 
suggests a practicable way of separating the executive and 
judicial services in Bengal, without materially adding to the 
cost of administration. 

I have purposely refrained from saying anything on the 
subj.a of the existing rules of promotion in the Civil Service. 
Whether these rules will require modification in some respects 
after the judicial and executive services have been separated 
is a matter on which the opinion of the Government of Bengal 
must be final and conclusive. When I joined the Service in 
1871 members of the Service were promoted from the rank of 
joint magistrates to be district officers, and from the tank of 
district officers to the posts of distriot judges. It may be 
considered desirable and necessary to revert to this old rule 
01 WDqlotion after the district officers have been relieved of 
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their judicial,Jiuties. It may be also considered desirable ~ 
rule that an ~'ssistant magistrate will be entitled to rise to 
the rank and the judicial powers of a joint magistrate only 
after he has' served as assistant for a certain nU!Dber of 
years. Such a rule will ensure some degree of· experience 
and local knowledge in judicial officers, and will also prevent 
frequent reversions from the post of a joint magistrate to that 
of assistant. These, however, arc matters which can be best 
considered and decided by the Government of Bengal when 
the separation of the judicial and executive services has been 
decided upon. The Bengal Government will find no difficulty 
in shaping the rules of promotion in the Civil Service accord­
ing Lo the exigencic6 of a just and proper system of 
administration . 

. With regard to the details of the administrative arrang~­
ments given in my previous paper, no modification except 
that of Mr. Reynolds has been suggested to me by my friends 
competent to form a judgment on the subject. I have no 
doubt that thc scheme as modified and supported by thtf late 
Secretary to the Government of Bengal will receive the 
consideration which it deserves from the authorities, both in 
India and in England. 



PART V 

Sir Harvey Adamson's ScLeme 



THE SEPARATION SCHEME. 

AS SKETCHED BY THE HOME MEMBER' 

IN HIS BUDGET SPEECH, 

MARCH 27, 1<)08, 

J propose to say :1 few words on a subject on which 
volumes h:lve been written dnring the p'tst few years-the 
separation of Judi('ial and Executive fllnctions in lndia. 
In lR<}9 the Sen'f>tary of State funvarded to the Govt'rnment 

• of India a memorial signed by tt'o gentlemen, seven of whom 
had hdd hi~h judicial office in India, in which the mrmoria­
Jist.; ashll thdl a scheme might he pr~pared for the complete 
~(:''1aration <)f JlIdici.d and Executivt' hnrtions. Thf'Y based 
their ('ond,'ll1nalion of the c"i"llng system hrgcly upon not('s 
ilJustr;lting it" alleged evi1:" whic'h were compiled by Mr, 
Manomohan GhOSt" a barris!:;r in Iar~~t' rriminai practice. 
The nwmorial was referred to Local Governments and to 
high- judicial offll'er" in India for repurt, with the result that 
an enormous ma~s of corrt'"pondl'nce has arcllmlllated. This 
l'orre;;pondcnce disclosed a decided preponderance of opinion 
in favollr of the existing ~ystel11, but whether it was the 
weight of the paper,.; or the wt:ight of their contents that has 
so long deferred a deci"iol1 of the question is more than I 
can say. Th(~ study of the correspondence has been a 
tedious and Iaboriotls proress, but havin,l.{ completed it, I 
am ~'lined to think that the cono,ensus of opinion against a 
change may have been due in great measure to the faulty 
presentation by the memorialists of the case for separa.tion, 
as well as to the obvious defects of the constructive proposals 
put forward by them, which were shown by the Government 
of Bengal to be likely to cost many lakhs of mpees in that 
province alone. The authors of the memorial. in my vie",~ 
put their· case very feebly when they rested it on a few grave 
judicial scandals which were alleged to have occurred 
!J0Vl .tirne to time. It was easy to show that many 
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of these jfandals could have occurred even if fitI 
functions f}'ad been separated. Many who have reported 
their satisfaction with the existing system have followed the 
memorialists and been impressed by the comparative in­
frequency of grave judicial scandals in India having theft 
cause in the joinder of fUIlctions, and by the certainty of their 
being exposed to light and remedied. Scandals may to some 
extent exemplify the defects of a system, but there can be no 
doubt that, whatever system be adopted, scandals must occur. 
Occasionally, very rarely I hope, we find the unscrupulous 
officer, less infrequently we find the incompetent "'officer, but 
not so seldom do we find the too zealous officer, perfectly 
cOII~dentious, brimming over with good intentions, determin~ 
cd to remedy evils, but altogether unable to put into proper 
focus his own powers and duties and the rights of oth~rs. 
With officers of these types-and they cannot be altogether 
eliminated-occasional public scandals must occur, not only 
in India, but elsewhere, as a perusal of any issue of Truth 
will show. I see no reason for believing that they OCCUi more 
frequently in India than England or any other country; but 
this at least may be said for the Indian system of criminal 
administration, but in no country in the world is so perfect an 
opportunity given for redressing such scandals when they 
occur. 

But though the preponderancf' of opinion in the corres­
pondence is as I have stated, a deeper search reveals consi­
derable dissatisfaction with the existing system. ([his is 

. ~ 

expressed chiefly in the reports of judicial officers. The 
faults of the system are not to be gauged by instances of 
gross judicial scandals. They are manifested in the ordinary 
appellate and revisional work of the higher judicial tribu­
nals. In one case a sentence will be more vindictive than 
might have been expected if the prosecution had been a 
private one. In another a conviction has been dbtained on 
evidence, that does not seem to be quite conclusive. In short, . 
there is the unconscious bias in favour of a convictiop ent~r-
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';ned by the Magistrate who is responsible:for the ~.~. e 

of the district, or by the Magistrate who is su\ordinate tQ 
that Magistrate and sees with his eyes. The exercise of 
control over the subordinate Magistrates by whom the great 
bulk 'of criminal cases are tried is the point where the pre­
sent system Is defective. This control indirectly affects the 
judicial action of the subordinate Magistrates. It is right 
and essential that the work of the subordinate Magistrates 
should be the subject of regular and systematic control, for 
they cannot be relied on more than any other class of sub­
ordinate o1ticials to do their work diligently and intelligently 
without it. But if the control is exercised by the officer who 
is responsible ior the peace of the district there is the cons­
ta.nt danger that the subordinate Magistracy may be un­
consciously guided by other than purely judicial considera­
tions. I fully believe that subordinate Magistrates very 
rarely do an injustice wittingly. But the inevitable result of 
the prescnt system is that crirninal tnals, affecting the general 
peac~ of the Jistrict, arc not always conducted in the at~ 
mosphcrt' of cool impartiality whkh should pervade a Court 
of Justice. Nor does this completely defino the evil, which 
lies not so mllch in what is Jane, as in what may be sus­
pected to be clone; for it is enough that the administration 
of justice should be pure; it can never be the bedrock of our 
rule unle~s it is also aLove suspicion. 

Those who are oppused to a separation of functions are 
gre~ illfluenced by the belief that the change would mate­
rially weaken the power and position of the District Magis­
trate a.nd would thus impair the authority of the Govern­
ment of which he is the chief local representative. The 
objection that stands out in strongest relief is that prestige 
will be lowered and authority weakened ifthe officer who has : 
control of the police and who is responsible for the peace of 
the distri!:t is deprived of control over the Magistracy who. 
try police cases. Let me examine this objection with· 
rcfl¥e~c to the vdrying stage!> of the progress of a com .. 
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munity. Und;r certain circumstances it is. undoubtedlJJ' 
necessary that the executive au.thorities should themselves 
be the ju.dici!ll authorities. The most extreme case is the 
imposition of martial law in a country that is in open rebel· 
lion. Proceeding up the scale we come to conditions which 
I may illustrate by the experience of Upper Burma for 
some years after the annexation. Order had not yet been 
completely restored and violent crime was prevalent. Mili· 
tary law had gone and its place had been taken by 
civil law of an elementary kind. District Magist(ates had 
large powers extending to life and death. The High Court 
was presided over by the Commissioner, an executive officer. 
The cnminallaw was telaxed. and evidence was admitted 
which under the <;trict rale-;; of int'~rpretation of a mow 
advanced system .would be excluded. All this was rendered 
absolutely necessary by the conditions of the country. Order 
would never have been restored if the niceties of law as 
expounded by lawyers had been listened to, or if the police 
had not ~one hand in h~lnd with the justiciary. Procee'ding 
further up the scale we come to the $tage of a simple people, 
generally peaceful. but having in their character elements 
capable of reproducin[{ disorder, who have been accustomed 
to see all the functions of Government united in one bead, and 
who neither know nor desire any other form of administra­
tion. The law has become more intricate and loldvanced, and 
it is applied by the CJ~lrts with all the strictness that is 
ne"::essary in order to guard the liberties of the p~ple. 
Example,; w.)uld be easy to find in India of the present day. 
So far I have covered the stages in which a combination of 
ma,~istcrial an d police dLltie:; is either necessary or is at least 
not inexpedient. In these stages the prestige and authority 
of the Executive are strengthened by a combination of 
functions. I now ('orne to the case of a people among whom 
very different ideas prevail. The educated have" become 
imbued with Western ideals. Legal knowledge has vastly 
increased. The lawyers are of the people, and they, liji~ 
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m.ived their inspirations from Western law. Avthiilg' sb.~~: 
of the most impartial judicial administration is contra1Y -to-; 
the principles which they have learned. I must say that t 
have much sympathy with Indian lawyers who dev~te their 
energies to making the administration of Indian law as good 
theoretically and practically as the administration of English, 
law. Well. what happens when a province has reached this 
stage and still retains a combination of magisterial and police 
functions? The in . .!vitable result is that the people are 
inspired with a distrust of the impartiality of the judiciary • 

• You need not tell me that the feeling is confined to a few 
educated men and lawyers and is not shared by the common 
people. I Io;rant that if the people of 'Such a province were 
as;:ed one by one whether they objected to a combination of 
functions, ninety per cent. of them would be surprised at the 
question and woultl reply that they had nothing to complain 
of. But so soon as a ny one of these people comes into contact 
with the law his opinions are merged in his lawyer's. If his 
case te other th:ln purely priv.ite and ordinary, if for instance 
he fear~ that the police ha ve a splte against him or that the 
District !\'[ ll{I";u.lle as /!:uardian of the peace of the district 
has an intert:st adverse to hiln, he is immediately imbued by 
his surro~m(lin.l{s with the idtJ:1 that he cannot expect perfect 
and imp:lrtial jllstice from the l\i'lgistrate. It thus follows 
that in such a province the combination of functions must 
inspire a di,tfllst of the Mae;istracy in all who have business 
with.~hc Courts. C::ln it be 5:li(1 that under such circumstances 
the combination tends to enhancement of the prestige and 
authority of the Executive? Can any Government be strong 
whose administration of justice is not entirely above suspi­
cion? The answer must be in the negative. The combina­
tion of functions in such a condition of society is a direct , 
weakening of the -prestige of the Executive. 

"Orr these grounds the Government of India have decid. 
ed to advance cautiously and tentatively towards the separa­
\io» qJ Judicial and Executive functions in those parts of 
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ladia where the local conditions render that change possitWI 
and approprfate. The experiment m'loY be a costly ene, but 
we think that the object is worthy. It has been consistently 
pressed 'on 'us, by public opinion in India. I have had the 
pleasure of discu<;<;ing the question with Indian gentlemen, 
a.mong others with my colleagues the Hon'ble'the Maharaja 
of Darbhanga and the Hon'ble Mr. Gokhale. Their advice 
coincides with my own view, that the advance should be 
tentative and that a commencement should be made in 
Bengal including Eastern Bengal. It is from Bengal that the 
cry for separation has come, and if there is any force in the 
general principles whi€h I have expounded, it would appear 
that thp, need for a separation of police and magisterial func­
tions is more pressing in the two B eng als than elsewhe~e. 
One cause may be found in the intellectual character of the 
Bengali, another in the absence of a revenue system which 
in other provinces brings executive officers into closer touch 
with the pe:>ple, another in the fact th at there is no machi­
nery except the police to perform duties that are done ~lse­
where by the better class of Revenue-officer, another in the 
fact that there are mxe lawyers in Bengal than elsewhere, 
and an:Jther, I suspect, in the greater interference by the 
District M 19istrate with p.)lice functions in Bengal than in 
other provinces. These m1Y or may not be the real causes, 
but most certainly the general belief is that the defects of a 
joinder of functions are most prominent in the Bengals, and 
it is on those grounds that we have ('orne to the concI~ion 
that a start should be made in these two provinces. 

"It is a very easy matter to propose as an abstract princi­
ple that magisterial and police functions should be separa­
ted, but in the descent to actual details the subject bristl~ 
with difficulties. A solution has been attempted, and it'" is 
being sent to the two Local Governments ror criticism. It is 
desirable tha.t it should be submitted to the criticisln of the 
public at the same time. 1 may therefore now disclose the 
details. But in doing so I desire to state clearly tl\ltt tilt. 
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~tative solution is ~t a filia.l ex~re~sion of t~e deCiSfo.~' Q~'" 
the Government of IndIa, and that It IS merely a suggestIon 
thl'Qwn O:.lt for criticism with the idea of affording assistance' 
in the determination of a most difficult proble:n. The ·g~neral 
~principlc outlined is that the trial of offences and the control 
of the M:lgistrntes who try them should never devolve on offi­
cers who have any connection with the police or with executive 
dllties, while on the other han,i the prevention of crime should 
be a function of the' District O:fi::er an:! hi.,; executive subor­
dinates who arc respoasibl~ for the preservation of the peace 

of the district. 
The outlines of the scheme, stated badly, and without 

di",cussion, are as follows :-
(I) Judicial and Executive functions to be entirely Se­

p;rated to the extcnt that an officer who is deputed to 
exccutive work shall do no judicial work, and vice versa, 
except during the short period when he is preparing for 
departmental examinations. 

(2) Officers of the Indian Civil Service to choose after a 
fixed number of years' service Whether their future career is 
to be judicial or executive, and thereafter to be employed 
solely on the career to which they have been allotted. The 
allotment to depend on choice modified by actuarial consi­
derations. 

(3) Officers of the executive branch of the Provincial 
Civil Service and, if possible, mcmbers of the Subordinate 
Cjv~J. Service to be subject to the same conditions as in (2), 
though the period after which choice is to be exercised may 
be different. 

(4) During the period antecedent to the choice of career 
officers of both services to be ,gazetted to Commissionen/ 
(btisions and to be deputed to executive or judicial duties 
~y the Commissioner's order. 

(5) -During this period deputation from executive to 
judicial Qr vice 'Versa must be made at intervals not lonler 
than !WO years. 
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(6) High Courts to be consulted freely on questions ill 
transfer and·promotion of all officers who have beet} perma­
nently allotted to the judicial branch. . 

(;)' Two superior officers to be stationed at the head­
quarters of each district, the District Officer and the senio .. 
Magistrate. 

(8) The District Officer to be the executive head of the 
district, to exercise the revenue functions of the Collector and 
the preventive magist'erial powers now vested in the District 
Magistrate, to have control over the police, and to discharge 
all miscellaneous executive duties of whatever kin6', 

(9) The magisterial judicial business of the district to be 
under the senior Mag-i{;tT'lte, who will be an officer who has 
selected the judicial line-either an Indian Civilian or a 
Deputy Magistrate of experience, He will be the head of 
the Magistracy and his duties will be (I) to try important 
criminal cases (2) to hear appeals from second and third 
class Magistrates, (3) to perform criminal revision work, and 
(4) to inspect Magistrates' Courts. In districts where .these 
duties do not give him a full day's work he may be appointed 
an additional District Judge and employed in ci ... il work 
and in inspecting Civil Courts. If, where the senior Magis 
trate is an officer of the Provincial Civil Service, it is consi· 
dered inexpedient on arcount of his lack of experience to give 
him civil work, he may be appointed Assistant Sessions 
Judge. In either capacity he would give relief to the District 
and Sessions Judge. 

(10) At the head-quarters of districts, where there are 
at present Indian Civilians, Deputy Magistrates and Sub­
deputy Collectors, a certain number to be deputed to execu-. 
tive and the remainder to judicial work. 

(II) Sub-divisional boundaries to be re-arranged, 'lli'd 
each district to be divided into judicial..sub-divisions and 
executive sub-districts. The boundaries of these n~d not be 
contenninous. The area of a judicial sub-division to be SUGh 

as to give the judicial officer in charge a full day's wo!k, a~d 
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similarly with ctxecutive sub-districts. Bqundades to be 
arra~ed so as 113 disturb existing oonditions as little a. 
possible. 

(12) Thus the whole district is divided into­
A. Executive-~ 
(a) Head-quarters, 
(b) Sub-districts, 

and also into--
B. Judicial--
(a) Head-quarters, 
(b)'" Sub-divisions, 

and the staff is divided into-
A. Executive, under the District-Officer namely :­
(a) The District Officer. 
(b) A certain number at Indian Civilians, Deputy Collec­

tors and Sub-deputy Collectors at head-quarters. 
(c) An Indian Civilian or Deputy Collector for eaoh sub-

district. 
B. Judicial, under the senior Magistrate, namely:­
(a) The senior Magistrate. 
(b) A certain number of Indian Civilians, Deputy Magis­

trates and Sub-deputy Magistrates at head-quarters. 
(c) An Indian Civilian or Deputy Magistrate for each 

sub-division. 
(13) The District Officer to be empowered as a District 

Magistrate, and certain other executive officers to be em­
pq ..... ered as first class Magistrates, solely for the performance 
of the preventive functions of Chapter VIII (omitting seotion 
1(6) to Cha.pter XII of the Code of Criminal Procedure. 


