, W}ﬁdﬂ'a Plagstorum Corone, ) .
THE % L\\

iv SIR MATTHEW HALE,
LORD Ci- (EF JUSTICE OF THE COURT OF KING’s BENCH,

_ PUBLISHED FROM THE ORIGINAL MANUSCERPTS

% ﬁOLLDMEMLTN o Lincly's o,

\,,,3,- -

“oUWVED N wyra
‘?2 .

NOTES_AND REFERENCES €ON-
‘ Qﬁxmﬁc THE PLEAS OF T} ?\:
V EEORG@MSON SE I
-8 go /_,:‘J_ < \\ o . /‘,‘/“' S /
A NEW EDITIO}:.L/B-R.;;@\ ‘

AND

“ DGMENT OF THE STATUTES RELATING TO FELONIEs °
ITINVED TO THE PRES@‘.NT TIME, WITH NOTES
AND R!FRRINCES,

By THOMAS DOGHERTY, Ef.
OF CLIFFORD'S-INN.

“ ' 9n Two Uolumes.

z VOL IL.
o,
F S
a4 ; ] g )
i g .
Printed by E. Rider, Little-Britain, [ 4

FOR T.%. 7 NEy H. L.GARDNER, W, OTRIDGE, E. AND R. BROOKE AND

RiD i, J. BUTTERWRRTH, W. CLARKE AND SON, R. PHENEY,
T#5LLy J. WALKER, Y. BAGSTER, AND R. BICKERSTAFF.

s i o :
.A‘ % ; 800. 4 rz“ ! .

Lt S







: TABLE

OF

"THE SEVERAL CHAPTERS
” ‘5 .

CONTAINED IN THE

SECOND PART.

' Chap. L T OUCHING the King’s bench. Page 1
' Chap. I1. Concerning the courts before the lord Highe
fteward, and the Steward of his majefty’s houfhold. 1
% Chap. IIL. Zouching {pecial commiflions of oyer and tcrminer, and ‘
" their kinds and power. ¢y 1
" Chap. IV. Concerning general commiffions of oyer and terminer. 22
Chap V. Touching Juftices of gaol-delivery. 32
~ Chap. VL. Touching the power of Juftices of a‘lye and nifi prius with
relation to felony. 39
Chap. VIL. Concerning the commiffion of peace, and tie poitr there=
¢ of in relation to felonies. 42
lChap. VIiL Concerning the Coroner and his court, and Ais authority
» in plca: af tlze crown. 53
* Chap. 1X. Canc:rmng the Sheriff, his power in pleas of the crown, ap
el by commg[ ion as in his Turns. .69
b Chap X. Concerning the ¥pprehending and ane(hng af f elons and
traiters by pnvatc pcrfons, avd efcapes : 721




I B T T e e
A TABLE OF THE SEVERAL CHAPTERS

Chap. XI. Concerning arrefts or apprchenﬁon of felons or perfons {uf-
peéted of felony by an officer. Page 85
Chap. XIE Of arrefts of felons upor hue and cry raifed. - 9%
Chap. XIIL. Arrefts of felons yirtute prcepti, or of warrants. 105 .
Chap. XIV. Concerning the office of a juftice, when a perfon charged
or fufpeéled of felony is brought before him. 1200
Chap. XV. Concerning bail and mainprife. 1244
Chap. XVI. Concerning the flatutes of 34 E. 3: 1R. 3. 3H.7. 1 &
2P. & M. 2& 3 P. & M. in relation to bailment of prifoners.

135
Chap. XVIL. Concerning the fourth general, namely, the varibus
manner ¢f bailing of prifoners. 140
Chap. XVIIIL. Concerning warrants to fearch for ftolen goods, and
feizing of them. 149
Chap. XIX. Concerning prefcntmcnts, inquifitions, azd indiCtments,
and their kinds. < 152
Chap. XX. Where a nfan’ flall be put to anfwer in criminal ond
capital offenfes without indiékment at the king’s fuit. 156
Chap XXI. W7w taay be indiftors, and where and how returned.
* 102 -
Chap. XXIL. Concerning the demeanor of the grand inqueft in rela- ||
tion to their prefentments. 157 ‘%

« Chap. XXIII. Concerning the forms of indi¢tments in cafes capital,
and firfi touching the form of the caption returned upon a ceftiorari.
" aesy
Chap. XXIV. Concerning the body of the indiGment in cafes capital,
and the feveral parts thereof, and the forms requifite therein. 168 »ﬂ
Chap. XXV. Concerning the forms of indiCents in particuiar, and.

the feveral parts ihereof. 14
Chap. XXVI. Concerning procefs upon indi@ments. 194
Chap. XXVIIL. Zouching certiorari out of the King’s benck. 210

Chap XXVIL. Zouching the arraignment of offenders in capttala‘
" offenfes. 216
Chap. XXIX. Concerning the plea of the prifoner upon kis arraign-

ment, and firft of his confeffion of the falt charged, and approving
others. . 226

Ghap. XXX. Concerning the pleas of the prifoner upon his arraign-
~ ment, and firft, concorning pleas in ab)ucment of the inditment.
L R Yy B s

/ i i 233'.‘
b el = R k'&i;’l.;»sffg,.ﬁ s

|



K 3

' CONTAINED, IN THE SECOND PART. .
Chap. XXXI. Concerning pleas in bar of an indiéiment of felony or

treafon, and firfl of auterfoits acquit. Page 240
Chap. XXXII. Concerning the plea of auterfoits attaint or convict of
the fame felony, or any other offenfe. e ¢

Chap. XXXIII. Concerning pleas to the felony, viz. Not guilty, 255

Chap. XXXIV. Touching the trial of offenders by jury, and firft the

procefs. 259
Chap. XXXV. Concerning challenges, and firf? of peremptory chal-
lenges. 267
.Chap. XXXVI. Concerning challenges for caufe in cafe of indictments
for treafon or felony. 271
Chap. XXXVII. Concerning evidence and witnefles, ; 276
Chap. XXXVIII. Concerning evidence in writing. 284
Chap. XXXIX. Concerning evidences requifite or allowed by alts of
parliament, and prefumptive evidence. 286

Chap. XL. Concerning variance between the indiGtment and evidence,
and where the evidence proves the indi@lment, and where not. 291
Chap. XLI. Cofcerning the demeanor of the jury, and how their

verdi& is to be given. 293
Chap. XLII. Concerning the mifdemeanors of jurors, and their

punifhment. 306
Chap. XLIII. Concerning ftanding mute, and the punifiment of
_ penance, or peine fort & dure. e
Chap. XLIV. Concerning clergy, how it flood at common law, and

how generally at this day. 323
Chap. XLV. In what offenfes clergy is allowable or not. 330

Chap. XLVI. Where and in what offenfes, that were capital at
common law, clergy is taken away in part or in whole, by afls of
parliament fubfequent to 25 E. 3. and fir/} of petit treafon. 334

Chap. XLVII. Concerning the alteration made by feveral ftatutes in
cafes of murder, manﬂaughter, rape, “and wilful burning of Aoufes

or barns with corn, —— 343
Chap. XLVIIL, Concerning clergy in robbcry from the houfe, or

robbery from the perfon. 348
Chap, XLIX. Concernmg clergy in burglary: g 360
Chap? . Concerning clergy in fimple larciny and other felam:s. 364
Chap. LI. What perfons are or are not capable of clergy. L3
Chap. LIL 4t what timg clergy is to be allpwed. 311

. o . Chap. LIIL,



. u, Sl - ¥
A TABLE N THE SEVERAL CHAPTERS, &'t.

Chap. LIIL C'muxng the manner-how, and the Judge by and before

whom clergy is ta be prayed or allowed. Page 380

- Clnp LIV. Concerning the confequences of clergy grantcd or prayed.
Chap LV. Concerning 1udgmcnts in the feveral br;d: of capital oﬁ'o:fisz
Chap. LVI. Concerning giving of judgment, by whom, and “}?cil.
Chap. LVIL. Concerning executions. :g;

Chap. LVILL. Concerning repricves before or after judgment. 412

HISTGRIA



3

PL %CITORUM CORON-E

VT‘.

X 2 ; -,”x srzR
PART IL oV
FOR ‘\’iv;‘vh

2, 4 il i q‘\
Yoo 088y
e il

! o
3

CHAP. .

Touching the king’s bemch.

AVING gone through the feveral kinds of capital oﬂ'enfﬁ, I
fhould now, according to my firft propofed method, proceed‘
to the enumerating and ‘confidering of offenfes that are not capital 3
but I (hallureferve that for the third part of this tractate. Y
. Becaufe the fubje& therebf is very large, numerous and vanous.
and would exhauft too much of that time I have or can fpend from.
other employments. B
2. Becaufe the method, order and rules of proceeding in capﬁtal
caufes, is different from any other courfe of proceeding in other cri-
minal caufes, and hath an appropriate method of proceeding by
law configned to it, and therefore they are fitteft to be haadled nm
gether. g m’;
And in this bnﬁnefs\ 1 fhall proceed in things ad“tey anfc in w
order of proceeding in capital caufes: Firf, T fhall take qu“ﬂ
a very brief account of the courts and jurifdictions wherein
they are to be decided ; and this I fhall not do at large,
fonh oniy as it relates to proceedings in capital caufes : a“:

whole trac of proceeding in criminal caufes, from u
of theebﬁmder‘ to his executzon, ,namely, am.‘&, ?’%
’%W OL ﬁ ‘ s B




i , and a court wherein proceedings capital have been often hcard
E,;* tﬁ;‘*termmed yet 1 fhall decline that bufinefs, 1. Becaufe the
f mnfe of proceeding in parliament is in_ a different method and or-
! % der, than what is ufed in other ordinary courts.” 2. Becaufe the
" inftances are many and various, and will tuke up 2 volume to givg
an account of them. 3. Becaufe [ have cliewhere gathered up fome
“‘obfcrvanons of that kind already.
qu Iughe& ordinary+court of juftice next to thc court of par- |
liament. is the court of, king’s bench; 1 fhall not at large purfue
S ‘lhe jurifdiGtion of this courty for ivhath been done to my hands
& amp)y already ().
. But I fhall only confider it with_ relation to capital proceadings,
i ':apme'ly, treafons ~and felonics, and that very briefly ; and thercin,
3t Concernmg the jurifdiction of the court in this particular. 2 €on-
emmgthe power of the judges of this court out of court, in rela-
fion fo matters of crime or mifdemeanor. .
y T‘he court'of king’s bench confifts of two kinds of IlledlLtlUﬂ\
S ﬁz, the civil juriidiétion or the plea- fide, and the criminal Juuﬁlx&um
;. or the crown-fide.
' 'Iiﬂ the time of Edward 11. the matters of both kinds were entéred
" i g “promifcuouily i the rolls ; but tbux*l’he rolls were difeiiminaa-
{, j ed, and thofe of the crown-fide, emtitled Rex, tho" both
ﬁ'u'e ﬁhl! 1ip together in“the fame bundles.
ﬁ‘ -ﬂ&i “thitis ‘it eontinued very long, but of later umes ‘the resords
fﬂif the pleas ‘are bound up by thunic.lvcs, and the” records of ‘the
déh of the ciowa boundup-by themfelves, and kept i (e erowan-
b Wuﬂder the immediate cuftody of the coroner ‘of the kmgs
%M mﬁ‘ﬂfo the kmgh‘ at(ome) in‘that ‘court; and-*cierk of’

"n‘ &, AP

fes crimimal, the court of ng’s bench have a d;&‘oreat «m
' proceeding eeuehmg offenfes atifigg in- the fame couaty “where
y fit iﬁd‘o%m&bﬂo&mea, andremu@i before ﬂmby :
[ m faup\:??i
T wmwmemi T

‘.

'.i:f. &




' county, and then the fame court proceeds upon indi¢tment,
or if in the vacation-time there be any indi¢tment of felon
the juftices of the peace, oyer and terminér, or gaol-delivery
ting, it may be removed by Certiorari inte the king’s ben
they may proceed de die in diem, and there need mot be fif

' bcrwcen the 7zfte and return of the Venire facias, becaufe
arifeth T the fame county. 8

. But if an indi&ment of felony be removed out of %m
than whcre ihe kmg s bench fits, and the pﬂfonc; comes ni

aween the Teffe and the return of the V enire facias. 9 Ca.
4. lord Sanchar’s cafe.

At common law, if @ record of an indiG&ment, or other th
into the cotirt before the filing thercgf, the court may- remand it ;
"till it be filed it is no record of the court; but if it be once fil
is not to be remanded. . i g

But if the iffue be joined, the tranfcript may be fent doWn t
tried by Niff prius; but the original record remains in the k
bench. 5 Martize, B. Coron. 231. ’

But by the ftatute of /6 H. 8. cap. 6. in cafes of mdx&mm« 1)
murder, or othel felony remo'md mto xhat ccurt, the courtmy ‘

ﬁ:lony was committed, commanding them to proceed there ,
upen, as if the prifoner or indictment had never been RW'W Hy
The court of krng s bench js in thc coun;y whete it ﬂts, ad
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+“But if an indictment be found before commiffioners of ayer and
“terminer n the vacation-time in the county where the king’s bench
 fits, or in any other county in term or vacation, there may iffue a
fpecial commiflion to determine that indictment, with a writ to the
former commiffioners to deliver it to the new commiflioners; and
thefe fpecial commiffioners may fit in the term-time in the county *
ﬁvﬁﬂ‘e‘the king’s bench fits ; but then the king’s bench muft adjourn
: that fefion of this fpecial commiffion: ruled in Sll‘ Walter
leigh’s cafe, M. 1 Fac. Co. P.C. cap. 2. p. 27. Dyer 286. b.
Plowd. Com. 390. earl of Leicc/ter’s cafe, wherein is the whole order
of fuch commiffion. 4 Co. Inflit. p.13.
The court of king’s bench is the fovereign court of oyer and ser-
minery therefore tho fome a&s limit proceedings“in fome criminal
- caufes to the juftices of oyer and zerminer, yet the king’s bench may
mcé’ed upon them; but juftices of peace cannot, as upon 5 Eliz.
cap. 14. for forgery, 8 H. 6. cap. 12. ftealing records, &',

If a perfon attainted in the country be removed by Habeas Corpus,
and the record removed alfe by Certiorari, this court may award ex-
ecution. M. 5 Car. 1. B. R. Coxe’s cafe ().

; [ ] This court is alfo the fovereign coroner of England, and
5 J therefore may take appeals of death, {5'c. by bill. 2 Co. Inf.
y 73. ‘

- Where judgment of death is given in the king’s bench, the exe-
cution is to be made by the marfhal of the court; for the prifoner
is fuppofed to be in cuflodia marefcalli; and the entry is always, Et
praccptum eft marefcallo, &c. quid faciat executionens periculo incum-
bentes quod vide Co. Entries in title Indictment, per totum ; but there
- may be a mandate to the theriff of the county wherein exccution is
tob;mlde ﬁobeaﬂiﬁmg, and thus it was done in H. 24 Car. 2.

{m&c cafe of Brown, who had judgment of death in the king’s bench
fdl‘ a felony committed in Middlefex, and exccured by the mar&tl
in ngy, the prifon was there; but he might have done it -

s hhnmﬁerefthakmglbmchm each county ;

,{q mwual‘othe felony had been done in anyquergn

y removed b Cemorm (&;}.

By the fratute | f 33 H. 8. cap. 12. felonies, &c. w&hm’thehg’.
ﬁmﬁhm&'tﬁoﬁ lhhrd fteward, and a_fpecial order
5 A ) Ry

Cro. Car. ..4 ‘ ,
«mm',lfm.-m cnk bﬁnuujnd,h-cl.’qqﬁ Loe
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of trial direed by that ﬁm, namely, by the kmg'& ﬁrmnmm .
chcquer-roll yet for a felony within the king’s palace, if lﬁéw $ "fj
bench be fitting in the fame county, the proceeding may be in® M
king’s bench; for the ftatute of 33 H. 8. being in the affirmative is
not exclufive of the king’s bench for felonies that were before‘m
10 Co. Rep. 73. 5. But indeed where a felony is de novmcreaﬂ*‘
and with it a new fpecial form of proceeding, as by the Rtatute of 3
H. 1. cap. 14. for confpiring the death of the king, &'c. it is not tri-. ,;J‘
able in the king’s bench, nor in any other form than is lumted’ by
that a&t. M. 20 Fac. B. R. Cufile’s cafe (d). foaly . !
Now concerning the juftices of the king’s bench. MBS &
They are in their perfons confervators of the peace throtghout ¥
England without any other commiffion; and any of them may :ﬁ'ue
out their warrants for apprehending of a malefador, or for ‘
furety of the peace in any county of England, namely, to‘L &
apprehend and bring him before a juftice of peace in the.cou
where he is apprehended ; and this warrant is directed under their.
hand and feal to fheriffs, conftables, andeother officers. Fach Judge: .
of that court hath a tipftaff attending him, being a deputy to.the
marlhal for the execution of his effice in thar fpecial fcrvxce,,ﬁ;d '»
the chief juftice, or any one of the other judges of that court, may , !
by the cuftom of that court, ore tenus, command the tipftaff to aﬁf‘
prehend any perfon for matters of mifdemeanors relating to the court, ,,
‘or other mifdemeanors, and bring him Lefore him, and fuch arreft is. H
juftifiable without any other warrant, and without thewing the caufe,
Z. 11 Car. B, R. @ Rol. dbr. p. 558. Throgmorton and Allen. . !
The chxef juftice of the king’s bench is not that Fufliciarius Jng{u
which was antiently in ufe ; for that Fufticiarius dnglie had, in e
fect, all the jurifdi¢tion both civil and criminal, that is in the h_ing%
bengh, chancery, common pleas; and exchequer, and might aml" id
fit in any of thofe courts as the chief judge of them, as appcarm
many evident m{’cauccs» ; R
Bat the chief juftic of the kmg siienich Bath i th ok Ws A
ben(h, as one of the judges thereof; that part of the jm(ﬁnﬁv&ﬁ‘of
the o Yfliciarius Anglie, which coneerns criminal ewﬁwg padddw i
fpc&xon nd reformation of the judgments of other courts.ey
It is tnl he is frcqucmly called chief Jjuftice of Euglnnd, hﬁemx(:
bc prcﬁdcs in tha~ court where the j‘xg/?mat?ﬂ Jnglm shd mﬁJ ie- »&
ol o ER0 T ) Cre e, AL LR ;

¥
"

ek



w mwﬁ%ﬁx a fhe kxq L)Mﬂty madmm@rix&m of
juftice; but jt is. amM»ﬁon that therefore ‘he is thar Magnus.
wﬂm’iﬂ: Anglie, which was in ufe before the time of Henry 111

. Beis. cx:eated by awrit, and always was; but the Fu/fticiarius dnglic
by patent.

%f@m“ph 4. P- 41. 4 Blackf. Com. ¢h. 1g. p. *65. 3 Hawk. P. C. ch. 3

CHAP IL

£,

d Cnm:e'f‘nmg the courts I;cfaw the lord high fteward, and the fteward of
: his majefty’s houfhold.

: 1 CHING the former of thefc, it is inftituted for the trial of
. peers of the realm : more ¢annot be faid touchiny it, than is
already faid by my lord Coke, 4 Infl. cap. 4. Co. P. C. cap. 2. p. 28.
. & Jequentibus, and becaufe it doth not eoncern the ufual and common
. proceedings againlt common perfons, I fhall difnifs ic.
B " Wouching the fecond, namely, the proceeding before the lord ftew-
E ard-of the honthold, &5¢. for treafons, and murder, and manﬂaughter,
t‘} and larciny done within the king’s palace.
%"( . This ‘court is eftablifhed; and the methad of proceeding therein
i m@ﬂﬂy delivered Ly the flatute of 33 H. 8. dap. 12. which wil{
| MI med much ‘explanation,  only thefe tuugs are conﬁdcrdb}e
th.i‘em. v : '

Y iAo R LR AT e e g e 2 )
-

Wé’m it feems to be wholly abrogated and rcpealed by the fratute of
WMP & M. cap. 10.

Vhe Wﬂf‘g e;.f themﬁg $ houfe w:th mtent to fes. is
- {elony by that flatute without benefit of cletgyr x&uhmkmg
e King’s ‘houfe i '




4 'I‘n aﬁcnfc of felonmus Qeahqg qf uhe kx _
valuc of twelve-pence, or breakm‘ the king’s houfe to ftcal
is limited by that act to be tried before the fteward of the jfa{ﬂm[
and others affociated to him by e flatute, but not before the 1
fteward, or treafurer, or comptroller of the houthold, as rnanﬂau'
or murder is dire&ted to be tried or determined by that ﬁamte
by the k?‘lg s fervants. ,
5.t feems to me, that by the dire&ion of that a& the- pxoceedx
of the lord fteward, or fteward of the AZar/kalfea, is to be by a (c on
within the king’s houfe or palace where the felony is committed
and that ftatute limits the precin of the king’s palace for that w
pofe, viz. within any edifices, places, courts, gardrm, orchavds, p’w;s
walks, tilt-yards, wosd yards, tennis-plays, cock-fights, bowling qﬁ

|

ncar adjsining to any of the houfes aforcfaid, and being part of the f
or within 200 foot of the flandard of any outward gate, or yte:ﬁf a
of the houfes above vehearfed, commonly ufed jfor any pqﬂagc out | 3
Jrom any of the ioufes above relear/cd.®
And therefove if it is confiderable, whether as to this pui'pofe, 3
‘for trial of felonics within the king’s palact, the extent of the |
palace of /Whitehall limited, or rather extended by the a& of 28
cap. 12. be not reftrained ; for by that ftatute’ that ue'w'
Whitehall, the old palace of Wefiminfler, St. j‘amess pmk, a
ftreet leading from Charing-Crofs to the fan&tuary-gate of Weft
and all the houfes and buildiggs on both fides of the ftrect fr
er/.} to IVeftminfier-hall, and between the water of Thames o%
caft and the park-wall on the weft, and all the foil of dlc oIB
are made parcel of the new palace.
Upon this doubt I did advife, that the lord fteward up‘n‘ .
occafion upon this a& fhould not fit i i e ﬁmmﬁe}ﬁ fdlh ut i
White-hall, according. to the reftrition of the ﬂ:atun of 33
which was after the ftatute of 28 Hi 8. and feems as to 8
to reftrain it ; but this adec e not fpllowed fol‘ be ﬁ
minfler- hall. i i Sty
" Atho'this a& ere@s a ‘new kmd of jurifdiGion, a
without any commiffion, yet it being an act act in
matoes it doth iﬁt exclude the ,uﬁfa:am of the k

]

A!,v
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F of oyer and terminer, which hlth been ufually granted to determine

felonies and treafons within the verge, and particularly within the

. king’s palaces ; and therefore, tho this a& of 33 H. 8, cap. 12. hath

\

been long fince made, and is a commiffion of itfelf to the lord fteward,

_and in his abfence to the treafurer and comptroller of the houthold, yet

till this year I never knew nor heard of any feffion upon this ftatute:
but the whole bufinefs of this nature was tranfatted in the king’s

' bench, or by that antient and fpecial commiffion of oyer and terminer

for offenfes within the verge, which commonly alfo had in it a com-
miffion of gaol-delivery, and was ufually directed to the lord fteward,
lord chancellor, treafurer, juﬁices, &g'c. whereof we may fee the pre-
cedent, 4 Co. Rep. Holerof?’s cafe (‘a),the record whereof is at large,
New Entries, fol. 54. (b)in an appeal, where it appears by the in-
di¢tment, that the manflaughter was committed infra Jofpitium domini
regis de Fampton-Court, yet the inquifition was found by the coroner,
and the party tried before the commnﬂioners of oyer and terminer and
gaol-delivery for the verge, and not before the lord ﬁcward by force
of the act of 33 H. 8. and adjudgcd good.

" And there it is allo refolved 4 Co. Rep. WWrot's cafe (¢ ) and Swift’s
cafe (d), thatas the commiffioners of gaol-delivery and oyer and ter-
miner for the verge, have power to hear and determine felonies done
in the king’s palace, fo the king’s bench or general commiffioners of

_gyer ahd terminer or gaol-delivery, and juftices of peace for the county,

- have power to hear and determine any“fefony committed within the

. *

K

verge, {o that they have all a concurrent jurifdition, namely, the
i tl ] lord fteward, commiffioners of oyer and terminer and gaol-deli-
very for the verge, commiffioners of oyer'and terminer, gaol-

i Mvcxy and peace for the county at large, tho ;he offenfe were com~

,mmed in the king’s palace.

«

(;)46'0. 45 5. (%) This is Co. Entries. §3. 4. . (¢) 4Co. 460 b, (d) Ibid,

Wy Black{, Com. ch. 19. P, 261+ 276, 2 Hawk, P, C. 5. 7» !
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CHAP.- 1II. e

Touching fpecial commiffions of b.yer and terminer, and their binds
and power.

OMMISSIONS of oyer and terminer are of two kinds, fpecial,
or general for a whole county.

Special commiffions are of' feveral kinds. 1. Commiffions of oyer

« and terminer for the verge. 2. For crimes done upon the fea by the
ftatute of 28 H. 8. cap. 15 3. Commiffions for particular placet,
that are not counties. 4. Commiffionsto hear and determine pam- i
cular fa&ts. 5. Commiffions to hear or enquire, and'not determine. |
6. Commiffions to determine, and not enquire.

I. Touching commiffions of oyer and terminer for the verge, iz
within twelve miles of the king’s court,fomewhat hath been before -
faxd I {hall add farther,

That by virtue of that commiffon they have power to mqmre
and determine felonies and murders done within the king’s houfe.

. And thefe they are to proceed upon, not according to the direaion
gncn to the lord fteward, viz. by the king’s yeomen officers, tho .
there is a grand inqueft of them alfo; but by the good men of the
county, wherein the offenfe was committed, Whether it be commit-
ted In the palace, or elfewhere ‘within the verge. 3. Tho the com-
miflion extend into feveral counties; namely, any that are mt’hin
twelve miles of the tenet of the king’s hall, yet they are to hold M
feffions in any county within the verge, and a precept iffues [ 1 ]
to the kuight marfhal to impanel a grand inqueft out of every
county within the verge, of the men of thofe counties to appear whqi'e
they fit, and there to inquire and try the offenfes committed in that 2
county. 4. That they can only proceed upon indiétments taken be-'
fore themfelves, and therefore cannot proceed upon a coroner’s in-
queft; and to remedy that inconvenience, they have always, orat
leaft fhould have in the fame commiffion, a commiffion of gpbi-&&ﬁ-
very; 3nd by virtue oftlmtpartofthcxrcomm:ﬂiontheymd
upon the coroner’s inqueft; vide Co. Entries i4. in Ho i
5. It feems to me, that if a fpecial commiffion” fon, the verge iffue,
~which poﬁ'xb?j may extend to Middlefex, Surry, and Hertford, ifage-
ncral comxmﬁon of oyer and terminer in the county of ‘.’M'ddlgﬁx :l;er

i ‘
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¥ after that, With notice to the conmfmiffioners for the.verge, it deter- -
‘mines their commiffion of ayer and rerminer as to Middlelex; buk not

. @s to the other counties; and {o for a'general commiffion of gaol-de-
livery ; for-this is not aided by the ftatutc of 2 & 3 P. & M. cap.
18. for that preferves only the commiffions granted to cities and bo-
roughs. 6. And 2 converfo, if a general commiffion of oyer and te.-
miner, ot gaol delivery for the county iffue, and then afterwards a
like commiffion iffue for the verge, notice thereof, or feflion by the
commiffion for the verge determines theigeneral commiffion as to fo

much of the county, as is within the precint of the verge; fee the .

%

whole procedure, Coke’s Entrics p. 54, 55., _

Tho commiffions for the verge have ofizn iffued, I do not remem-
ber any feffion dince about 8 Car. 1. for the bufinefles that fall within
their cognizance, are as well and effectually difpatched in the king’s
bench, dr by general commiflion of gaol-delivery, and syer and zer-
santer in the feveral counties at large; quod vide 10 Co. Rep. 753. b,
the cafe of the Marflalfea, % Co. Rep. ITrott and Wige's cale, and
Holeroft's cafe there cited ; only indeed the coroner of the verge is &
neceflary officer ; de quo pofica.

But the original power of the fteward and marfhal touching felonies
¢ within the verge, tho I know mothing that hath expiefly
B ]taLcn it away, yet by difufer is in effect vanilhed, and that

jurifdiction is wholy exercifed by this fpecial commiffion of syer and
terminer, or in the king’s bench, or general juftices of oyer and tergmi-
‘mer or gaol-delivery at large, who have jurifdiction of fuch felonies,

“tho committed within the verge ; vide Coke fuper flatut. Ariiculi fu])cr
* Cartas, cap. 4 & 10 Co. Rep. le cafe de Marfhaljea.

I1. The fecond kind of fpecial commiffion of oyer and terminer, is,
that which is founded upon the ftatute of 28 H. 8. cap. 15. for of-
fm#'es upon the fea, or in great rivers below the bridges.

~+ I fhall not enter info a large defeription of the admiral’s _]unfdm-
AR T bu&only fet:down bricfly fome obfcrvauons in relahon to capxta.l
o&gnfggﬁ mxﬁ: 1 have elfewhere more at hrge cxammcd e,

1 caufes, that are chpual as t;'ea{ous, fclomcs, Es‘c
hl Jnufda&mn relative to t'hc admual and court of

et e

mc

; nn,gma};uufdxé‘taon, anél tlnn ,was of trezfqms,
¥ ;th hngh fea, whlcl‘l wa*l fomehmea'~ '




any other .commiffion ; and {ometimes by fpoeqaﬂ camxﬂioﬁ nﬂn‘
the great feal, even whether there was an adiiral in being or not. . -
The rule of theig proceeding was fecundum legem maritimam, their |
trial by proofe ; and therefore, though they did proceed oftentm
to fentence of death, and executed it, yet in as much as the prbcecdn, ‘
ing Was according to the courfe of the civil and marine laws, and

not ac cording to the common law,

‘Tho their jurifdi¢tion was of things done upon the high fea, ye; |

1t worked no corruption of Nood. "

\

they might hold their feffion in any place upon land.

\nd altho at this day it is commonly recgived, thatthe coum a&
tlm common law have no jurifdiGtion of felonics committed upogm
high fea, vet moft certainly the king’s bcnch had ufually cognmnu‘
of felonies and txeafons done ‘upon the narrow {eas, tho out of tﬁ 4

bodics of counties, and it was prefented and tried by men of

T. I8 K. 2;

thc '1dlacem _counties.

(3%

Gloue,

Rot. 18. Rex.

2 Somers’. M. 26 E. 3. Rot. 51. I\«arf"a/lr 7. 34 E. 1. coram ch;a

I\’or 34. Norfoik. T. 8 E. 2

2. ibidem Rot. 111. M. 18 E. 2. Rot. L5

M 19 E, 2 Ra.Y7. Rex. T. 25 E. S. Rot. 22. Linc. M. 21 E. S
Rot. 29. Rex. (a). 8 E. 2. Coron. 399. 40 Affiz. 25. So that the

(a) The cafes refered to here by lord
Hale, as proofs of the antient Junidxelon
of the king’s bench in offenfes done upon
the fcas, were as follow :

.18 E. 2. Rst. 18 Rex. Several per-
fons of &riftol had been indigted before thee
admiral of the king’s flota;* per inquifitio-
“ nem de mandato regis inde fatlam, per
¢ {acramenturn marinariorum, quéd vi &
“ armis, & felonicé depradati fucrunt na-
“ vem de Placertid in alto mari, inter Le
“ Ras fan@ti Marrini, & Odyern’, de bonis
# & mercimoniis, &c.” The mdl&mmt
was returned into chancery, and a writ
iffucd to the fheriff of Glouecflerfbire to at-
tach the {zid perfons, and bring them coram,
feiplo and the mayor of Briflol &5 auditd gite-
reldy 10 do jufticesto the merch‘nu, 2 fu-
¢ ‘per Tecuperatione bonorum -

o lc;_cm mercatoriam, & nibilom

¢ Jefattorves, mlh&ﬂm prqunﬁ fl aor.ul'-
“ todiri ol lhcy thou

vered by law, W
ln&i ex‘ec ﬁ‘ ﬂ‘uaﬂy what was in-

rit, a !‘econd m

* Rege. Norfolk,

y rcom

the faid mayor, by the mafter of the fhiy
Ge. © Quod habuit ad partem. fuam
“ bonis depradatis ad valentiam 23, m.
¢ jufte, &c. Ethoc parati_ funt verifi
« grr mercatores & npgrmanou ville pra-
“ ditke.” Turtle pleaded not guilty, g
was acquitted by a jury of megchmta a
mariniers; the which jury ex officio a m
indifted the fame perfons, who had b
been indifed ¢ coram admirallo ﬂm.
“ ?hod navem pradiftam de benis, &c.
« fclonict deprzdarunt,” and !hem:pou-,
capias iffued to the fheriff to bring them
ram Rege ubicungue, &ec. to afifwer for .
faid crime, &%, )
Mitch, 26E. 3. Rot. 51 in dorf N

fﬁl Selondere implead ﬁ@ %
vernl ous, de placito tranfyreffion ‘
hllau, for entering his ﬁnp ﬁaper )
maris de onﬂ‘lﬁm and wg
ing him, and pl

a religuerun

e
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court of king's bench had certainly a  concurrent jurifdiction

with the admiralty, in cafes of felonies done wpon the nar-

and plundered by the {ubjeltsof the edl
of Hainault : {atisfation had been de-
smanded of the carl for this depredation in
gt; and thereupon, at the {uit of the faid
hants of Lincolr, a writ was direfted
x'(he bailiffs of Lynn to {eize omgia bona,
. of the merchants of Heinault, and keep
‘them till the Linco/n merchants had received
fatisfaction, or till farther order (hould be
taken therein. Tothis writ the bailiffs re-
tumed, that the Hainault merchants had
aulla bona infra ballivam fuam : upon this
a Linceln merchant came into chancery, and
alledged, that feizure had been made of
goods to the value of 312, 175, by the faid
i}iffs, which they had redelivered to the
lainault merchants without warrant, and
thereupon a fecond writ iffued to the faid
bailiffs, ordering them to pay inailate the
faid g1/ 17s. to the Lincoln merchaats in
rn of their.lofs, or elfe to appear coram
ege in oftabis Trin. ubicunque, & Faterim to
« detze omnia bora, &c. of the Hainault mer-
chants, as before. It appears afterwards,
. Mich. 15 E, 2. Rot, 142. coram Rege, that
. the faid cacl of Hainault in the parliament,
annog E. 2 acknowledged himfelf per nun-
¢ios fuss, to beindebted to the Linco/n mer-
chants 1n the fum of gg4/. on account of
+this depredation ; 70/. of which was al-
Yotted to Walrer le Ken one of them, in fa-
tisfaction for his lofs ; and at his fuit a
writ was direCted to the theriff, guod lewari
Saceret 70 libras de bonis, &'c. ot the Hai-
nan/t merchants, arrelted by confent of the
faid earl of Hainault at Yarmouth, and bring
the monev into ehancery, ad fatisfaciendym
’rg‘di&a Waitero le Ken: by “virtue of
which feveral fums of moncy were paid
to him, in parte debiti pracdicin
. Trin.8E,2. 111. in dorfs. coram Rege.
Kanc’. A mapdate iffues to the conftable of
Dover, and warden of the cinque-ports, to
“take into cuftody feveral perfons, for en-
h a fhip from Flanders wi & armis,

ing to certain merchants of Zpres,  quos
‘ pannos abdu.xcrung,' & mercatores liga-
- verunt, & imprifonaverunt, &c, ita

E e
lendum praefatis mercatoribusfuper pra-
: @Jvﬂ»% L, i i "

fitch. 18 t 28 in_dorfo. corgm
. Lincoln and commonalty
ons ¢ pra

d

len with cloth and other goods, belong-

row

¢ carcata, feu difcareata, infra quinque leu-
“ cas ville de Grymefby, in auxilium firmz
“ fuz de rege,’” and "a precept iffues to
the fheriff to attach, and bring them soram
Rege, to anfwer for the faid offenfes.

Mich. 12 E. 2. Rots 17. Rex. The king
fignifies by writ to the juftices of his bench,
that precepts had iffued to feveral (heriffs
to attach certain perfons, ¢ quorum nomi-
“ na fub pede figilli {ui eis mifit, qui du-
¢ rante {ufferentia inter {ubditos regis .4n-
« plie, & comitis Flandriz, quandam na-
¢« vem de Flandria diverfis bonis & mer-
¢ cimoniis, ad valorem 2000 marcarum,
¢ carcatam, infra aquam de Zyne prope
““ Tynemuth, vi armatd ceperunt, & bona
¢ & mercimonia przeditta, &c. inter fe
¢ partiti fuerunt.” In confequence of
which procels it appears, Rot. 18. ibidem,
that {everal perfons were brought coram
Rege by the fheriff of Northumberland ;
where they were impleaded by the king’s
attorney for having part of the faid goods,
“ Et dicunt quod eihil ceperunt, &c. Et
¢ de hoc ponunt fe fuper patriam.” Upon
¢ which the king's attorney joined iffue
with them, and the court bailed them de
die in diem, quoufque, &e,

Trin. 25 K. 3. Rot. 22: Lincoln Rex,
William Coupeman and Robert Fitz-William
had been indi&ted, ¢ coram vicecomite &
® cuftodibus pacis in comitatu Linc’ Quéd
¢ felonice depredaverunt Fobannen Gryme
St de Kirkeby, in mari apud Freflon-bord ;
“ et quod de Freflon-bord porrexctunt {ue
‘¢ pra mare verfus partes boreales, & in alto
“ mari depradaverunt, & demerferunt
¢ otto batellas pifcatorum, & fex homines
¢ in pra=dittis batellis exiftentes, felonice
¢ interfecerunt,” The indiftments were
fent into the king’s bench, and thereupon,
the faid William and Robere were brought
¢ coram Rege apud Aylefbury, and refpon-
“ dendum, &c.” But it appearing that
both of them had been tried upon the faid
indi@ments_ before the juftices of gaol-de-
u"ﬁ? at Lincoln, and acquitted ; ¢ Con-
¢ fideratum cft quad iidem Robertus & Wik
¢ lielmus cant inds quicti,” :
. Mich. 27 E. 3. Rot. 29. Rex. London,
Henry Pickard, coroner of London, delive-
red with his own hand eram Rege, quof-
dam cognitiones coram rzﬁ faétas in the Tower
of London by feveral perfons;. who cens
feffcd that they had ﬁgniguﬂy;iemezd 4
fhip near Fewerfbam, thrown the men on.
board it inte the fea, plu; it, and then
funk it ; that they s went from

- ool e enci e Eart

& - s, 4 ""l'



row feas or coaft, though it were lngh {eas, becaufe thhﬁ dwkm e

realm of Emrland shical

And as it was thas.in the king’s bench, fo insthis cafe fpecial com=
miffions to hear and determine offenfes upon the* coaft, _/E:mdmlo-.
gem & confuctudinem regni Anglies did ofien iffue.

But indeed a general gommiffion of oyer and terminer of felamm
‘infra comitatum, &e. did not extend to mifdemeanors upon the fea=
coaft, unlefs in thofe creeks and rivers and arms of the fea, that were
within the body of the county. ; .

« So that even in thefe cafes of felonies or treafons committgd upon
the fea-coaft in the narrow feas, the king’s bench or {pecial commif-.
fions of oyer and terminer fecundum legem & confuetudinem regni Angliae,

had a concurrent Jurxfduihon with the court of admiralty. ol
But this jurifdiction of the common law courts in cafes of felonies:

and treafons, and other crimes committed upon the fea-coaft; wasin-
terrupted by a fpecial order of the king and his council, . Clauf; 55 £.

3. m. 28. dorfo, and by a Superfedeas that iffued thortly after; and.

fince 38 E. 3. T have not obferved, that the king’s bench, or c'oum;
of the common law have proceeded criminally in cafes of cn;xcs of
this nature committed upon the high fea. ,

But if any fclony or treafon was committed within any m‘cek or‘
arm of the fea, which was within the body of a county, the com'ts;pf
the common law only had jurifdiCion in fuch cafes, and the mkmml
had ne jurifdiétion at the commont law in fuch cafes.

*.And thus far touching the jurifdi€tion of the admiral or.
maritime court at common law. [ B\T

2. But by the ftatute of 15 R. 2, cap. 3. of the death of a nhan, or
maihem in great fhips hovering in the main fiream of great rivers
below the bridges (for fo is the record, and not below the points) mgh
to the fea. thc admiral fhall have jurifdiGion.

# S
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“hﬁ
.ﬁ"’m firft gave the admiral imﬁh&mn in any river or cm& mthm
the body of the county, which only c\tcnds to rlu death of a man
and maihem. .

But yet obferve, *this is not eXclufive ofthe courts of common law ;
and therefore the king’s bench, o' the general commiffion of oyer and

“erminer to hear and deterniine felonies, ‘t‘. in the county, havc

“herein a concurrent jurifdiction with the court of admiralty.

“And as well the coroner of the county, las of the admiral, may take

' inquifitions upon fuch deaths happening in great rivers, namely, arms

. of theyfea, that flow and reflow beneath the firft bridges. 8 E. 2.
« Coron. 399. ,

- ¢ Only thefe things are obfervable, 1. Thatit extends only to rivers,

.. that are arms of the fea, namely, that flow ard reflow, and bear great

dhips. 2. It feems to extend only to fuch deaths as happen in thofe

“great ‘i’hips, not in fmall veffels. 3. That by that ftatute this jurif-

diction is annexed to the gourt of admiralty, and confequently they

may proceed therein by proofs, according to the courfc of the marine

Jaw, and hold their fefion where they pleafe, tho they did often,

even before the ftatute of 28 H. 8. proceed by commiflion under the

great feal, and by inquifition.

.3. By the ftatute of 28 H. 8. cap. 15. the courfe of proceeding in
grilnina? caufes is fettled in a different method, in which thefe things
‘are obferveable, wiz. 1. The things to which it extends, treqfam,
g felonies; robberies, murders, and confederacies. 2. Where committed,

* wiz. in and i(pzm the fea, or in any other haven, ereek, river, or place,
« avhere the admiral hathy or pretends to have power, anthority, or gurif-

‘diction: This feems to me to extend to great rivers, where the fea

flows and reflows below the firft bridges, and alfo in creeks of

; 17 ]the fea at full water, where the fea flows and reflows, and

u.pnn hlgh water upon the fhore, tho thefe poffibly bewmhm the

body of the county, for there, at leaft by the ftatate of | 5 R. 2 2. they
jurﬂi&mn, and thus accordingly it hath been conﬁhﬁ wled

,galam even ‘when mes of the common !aw have been named

. and fat in their commiffion; but we are not to MMM(PW

;.&Mwhﬁ}t@ fuch'a pretenfe as'is without a# xﬁt%ﬂl, and
 there mm ltctendo to have jurifdie wthe

me ,yt«thchdammgnmmeof
1 there; and therefore it was refolved, 25 Eliz.
_ :e; cafe, That A‘fl manicfhmn Qm»dxe hxgh {ga, and die
» &
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this commiflion hath no cognizance of that Elony 2 C'o. Rep» £ 93,

a. Bingham’s cafe, 5 Co. Rep. f. 107. a. Conflable’s cafe; Co. PiC. *
cap. 1. p. 48 but of this hereafter. ®3. The commiflion muft be Mx
rected to the lord admiral or his lieutenant, and three or four ethers.

4. *T'he procceding an'xal is to be according to the courfe of the ~

" common law, as if the offenfe were committed at land within the
realm. 5. Their feflion is to be in fuch placesand counties as {halt ‘
be appointed by the king’s commiflion; no challenge for default of
hundreders. 6. The offender excluded from clergy; but guere;
whether the ftatute of 1 E. 6. cap. 12. does not reftore it even in this
cafe, as fome of the judges in Alexander Poulter’s cale (d) held? - But

my lord Coke, P. C.,cap. 49. faith piracy is excluded from clergy:

Tt feems to me, that as to all offenfes but treafon, and pirac'y. and
murder, the offender is to have his clergy by the ftatute of 1 K 6.
cap. 12. 1. The hearing and determining being directed to be ac-
cording to the courfe of the common law, if the prifoner flands mute,
he fhall have peine fort & dure.  Co. P. C. cap. 49, p. 114, 8. This .
ftatute is not repealed by the ftatute of 35 H. 8. cap. 2. nor by the
ftatute of | &' 2 P. & M. cap. 10. 9. An acceflary cannot be punifh-
“ed by this act, but may be punifthed by the admiral according
to the marine or civil law. 10. An attainder upon this a& [ 18]
worketh no corruption of bloed. -

Thus far in general of this comiffion; only I fhail add,

. That touching piracy upon the {ea at this day, it is CGIﬁMGHly‘
tdLCll the common law hath no concurent jurifdicion ; and therefore
if an acceflary be at land towa piracy at fea, the commiffioners upon
this ftatute cannot try it becaufe done at land; and befides, the fatute

4

il

extends only -to principals.*@a 2. C. p. 112. nor can the comuim [

law try it, becaufe piracy is not.made felony, whereof the ¢

law ‘can take notice; = Again, if /4, cominit a robbery at ﬁ.-q, ‘and [;
brings the goods to land within the body. of ‘a county, this w'ﬂ‘t% ‘@

lonytriable by the common law, becaufe the common law uﬁm
”°“°’°°f‘h¢ "'"Elm* fadk. AP 118, Bm'i'm’s cafe ited 28

Eliz. e PR ﬁi%y"&- i

2. "ﬁm«n&n& L or- felény mmmd upon mw h
~as the law now ftands, it is nw&mﬁﬁmﬂe-&ry‘&ha”“ ~

courts, buo:ﬂy wpon this flatute.. 0 R s m o
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~ #3. But if a felony be commifted in'a navigable amd* > fea,
common law hath a coneurrest jurifdiction. '

But note well, that befides this commiffion founded upon the fta-

tute of 28 H. 8. which extendeth only to treafon, murder, robbery,
and confederacies, there is, and for above thefe hundred years laft paft

* there hath been in the fame commiffion, a mon law commiflion
of oyer and terminer, and alfo a commiffion m peace and gaol-de-
livery for all offenfes againft any penal laws fuper mare, vel infra
\ Sfluxum maris ad plenitudinem maris; and alfo of all treafons, murders,

_ felonies, &5c. fuper mari vel aliquo vivo, portl; aqué dulei, crecd, Jfeu,
infrafluxum maris ad plenitudinem maris, & quibufcungne primis pontibus
werfus vaare 8 fuper littus maris, &c. fecundum fiyluiny & confuctudinem
reguiy Auglize & curie admiralitatis, and limits the county of their
feffion'and inquiry. This may be feen at large.in 25 Eliz. in Lacic’s
cafe(e).

«But then for fo much as lies wt!hm the body of any conunty, their

commiffion is a commiffion of the peace, gaol-delivery, and

: (9] oper and terminer, and confequently plain 'commiffions at
common law, and their feflions ought to be within the county where
the fa& inquirable is to be inquired, becaufe itis but a fpecial com-
miffion at common law. . .

‘The cafe of Lacy was thus:

*  Die Lune in quarta [eptimand Quadragefime 23 Eliz. at the caftle
of York, there was a general fefiord by commiffion of gaol-delivery
and oyer and terminer for the countyeof York direéted to baron Chute
and others.

- At this feflion Ambrofe Lacy and others were mdx&cd of the murder
‘Lﬁ;mrd Peacock, fuppofing thediroke given 5 Augufi 22 Eliz. and
“ﬂmth 6 Auguft 22 Eliz. both fupm to be at Scarborough, in

nite yﬂ‘“qﬁv »
. This indi&ment wasdc‘md mtocbehng ’sbench iz menfe Marsii
fallowing, and Laey appearing in the king’s bench was thereupon ar-
q;gna he pleaded that the place, whepe Mwmw
was called: Scarbor ough-fands, and that it is an. at the time

&h&m & continut pofiea fiit locus infra fluxum & sefuxum maris

; h pradict’y & parcella portls de
" Scarborough, - uii»dm h‘ﬁ“pb&e the admirals 23 H. 8. &
Mmm quam pofiea a«mwm wawg;
. Mﬁlﬂnﬂ’- B X 3

g -’{;"“« s gt e L g




‘f?
diflionem; then fhews the letters patcms of oyer and terminer to baron
. Chute and others within the counties of York, &c. accordingtothe
ufual form, which was dehvered to baron Chute and the reft 18 Fc& ?
23 Eliz.
That afterwards 25 Feb. 23 Elix. the commiffion upon the htu!cv
. of'28 H. 8. including fififo the commiffion of gaol-delivery, ayer and
termincr, and the peace, ut fupra, iffued to the earl of Lincoln, lord
admiral, and divers others, &'c. to inquire,, hear and de;ermxne, and
deliver the gaol of all murders tam fuper mare el aliquo rive, portlly
aqué dulci, crecd, feu loco quocunque infra fluxum maris ad plenitudinem’
a quibufcunque primis pontibus verfus mare, quam fuper littus maris &
alibi ubicunque infra jurifdictionem noffram maritimam & jurg/ihﬂmnm
curie admiralitétis, &'s. £
That this commiffion was delivered to the lord admiral, &'. 26
Feb. 13 Eliz. s
That afterward and before the inquififion before baron . = &
Chute, &¢. the lord admiral gave notice to the faid baron[ ] '
Chute of that commiffion,
And that after that notice, v/z. 6 Martii in quarta [e, ptxmand Quadra-
gefime this inquifition was taken before baron Chute, &c. upon Whlch
lie is now arraigned. :
Then he fhews, that 2 Martii 23 Eliz. the lotd admiral, 8.
iffued their precept to the fheriff of York by virtue of the fecond com=
miffion, and thereupon an indiéhent was found, that dmbrofe- Lacey,
killed Peacock [ defendends, andmfet forth the fpecial manner; afd
avers thatit is the fame dcath, 'and that the Jocus, in quo the firokewas .
given, was called Scarborough-fands infra fluxum & refluxum maris ad..
plenitudinem ejus, & parcella portiistde Scarborough; and that the ad=
‘miral 28 H. 8. ac continut pofiea € antea habebat vel. pr#mdebat ha<
bere jurifdictionem, € fic dicit quid inquifitio coram baron Cbm fm -4
void. A
‘The king’s attorney dcmurrcd ‘and Mich. 26 Eliz." }ndgment W!( ¥
given, quid eat fine dic.
Which ,udgmm doth not at all enforce, that he admnral had mxﬁ;
di&ion by the' ftatute of 28 H. 8. in this cafe, where amnxdaw
committeltl’in a—port, or a ftroke given at high fea, amda‘ww
the fands ;. but only this fecond commiffion axtendmglbhnbtﬂ me-
ly upon the {wﬂme hd h the ports, did for faqwj. cal tb
Vor. Il : bie s 74
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former commiffion in the county at large ; for that fecond commiffion
was in part a common law commiffion, as hath been faid.

" And therefore I take it to be true, that if a man_ be ftricken upon
T A " the fhore at full fca, and die up¢n the fhore at low water, this is not

%47 within the ftatute of 28 H. 8. nor within a general commiflion of oyer

‘45 and terminer in the county, but yet I do not think it is to be determsn-

‘;, |, ed by the conftable and marfhal, as my lord Coke, ubi fupra, inti-

R terminer.
0N

- | mates, butit may be dctelmmed in the king’s bench fitting in the
6\/ county, where the party died, or by a {pecial commiffion of oyer and

I1I. The third kind of {pecial commiffion is, that which is
' el limited to particular places, that are not counties: Such are

1"*_\:]“ commiffions of oyer and terminer, and likewife of gaol-delivery, or

"

the peace limited and granted within certain corporations or boroughs ;
nay, 1 ‘think it may be granted to particular rivers, tho they extend to
'L‘ feveral counties, but then every county muft have a particular feflion
of its own, for fo much of ‘the river as is within the precint of that

I/,) county.

- Ifthe king iffues a commiffion of oyer and ter miner or gaol-delivery
wee 10 any city or tdwn not being a county, if a general cemmiffion after-
wards ifTues for the whole county, this fecond commiffion after notice
or a feffion by virtue thereof determined and fuperfeded the fpecial
commiffion ; but this is remedied by the ftatute of 2 & 3 P, & AL
cap. 18. whereby it is enalted, that fuch a fpecial commiffion fhall not
be determined by the granting or figing of a general commiffion in the
county at large.
IV. Special commiflions of oyer and terminer may be made for forne
fpecial offenfes: And fuch werg antiently very ufual, as touching
* labourers, weights and meafures, and the like; for as a general com-
‘miffion may be to hear and determine all offenfes, fo it may be for par-
‘ticular offenfes. y v
V. Special ‘commiffions to hear and not to determine offenfes:
Tho by force of fome particular ftatutes fuch commiflions of inquiry
‘may iffue, as upon the ftatute of 23 H, 6. cap. 10. of theriffs ang
. fome others, yet regularly as'to matters of mifdemeanor, efpecially
fuch as are capital, as felony or treafon, no fuch commiffin of in-
qmry only is warrantable: Vide 7.5 Jac. 12 Co. Rep. p. 31.
VI A commnﬁion to determine and not tq inquire: Regularly m
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ull commiffions ad audiendum &' terminandum the commxﬂionm ought
to proceed upon indi®ments before themfelves ; de quo infra.

But it hath béen not unufual ig cafes,” elpecially of treafon, that
where an indi¢tment is taken before juftices of oyer and terminer foran
offenfe committed in the proper county, a fpecial commiffion may
iffue to determine that indiGtment in another county, but ki
then upon not guilty pleaded the fame muft be tried before [:o29
thefe fecond commiffioners, by men of the Zcunty where the offenfe
was committed: Vide Co. P. C.p. 27. Plowd. Com. 390. Cafus com
Leicefter and Somervill’s cafe, &'c. (f).

1 fhall notinftance farther touching fpecial commiffions: Some a&ts
of parliament have direfted commiffions of this nature, as upon the

“ftatute for treafons and felonies committed in another county by thc

(‘tatute of 33 H. 8. cap. 23. (which, tho repeald as to treafpns by L
2 P. & M. cap. 10. yet ftands as to murders, and vide Crompt
fa/ 22. a. Grevill examind before the council was arraigned for mur,
der in another county upon this flatute (*), and ftanding mute was
prefled,) and upon the ftatute of 35 H. 8. cap. 2. of foreign treafons. *
Et hec dicta funt de fpecial commiffions @’ oyer and terminer.

See Index to 2 Hawk. P, C. tit Oyer and Terminer, 4 Black{, Com. ch, 5. p. 71¢

Fofter. 1.
L] / b

R Y T ———
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CHAP IV.

Concerning general commiffions of oyer and terminer.

USTICES of oyer and terminer are of two kinds, viz. Fufficiarii
ordinarii, fuch is the court of king’s bench, the fupteme ordinary
court of oyer and terruiner, and 1 compnfcd within the ftatutes, that
give power to juftices of oyer and terminer, as hath heen already faid.
The delegate or commifiionate juftices of oyer and terminer are thofe.
who are by commiffion, which ufually is granted in the circuits du‘gﬂ- 4
ed to juftices of affife and divers othets, or any three of thcm, whe
of commonly one of the juftices of affife is of the guorum;_ a,nd
ad inquirendum per facramentum proborum & legalmm hominun { ’ a
of the feveral comme! de quibufcungue proditionibus, &e. and - 3‘

(j);um. . % (-) mmrem.M.,xm..
2
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. malg fa&u thfcunqut in comitatibus Bucks, &c. mque omnia au-

dienduin €' terminandum, faéturi inde quod ad juflitiam pertinet fe-
cundum legem & confuetddhzem regpi Angliz, &'c. and this to be done
. tam infra libertates quam extra.

Thn commiffion is {pecially called a commiffion of oyer and ter-
Qmer and therefore, altho juftices of peace have a claufe in their
'coinmrﬂion ad audiendum & terminandum felonies, &c. yet juftices
: jo{ peace come not under ‘the name of juftices of oyer and terminer
within thofe a&s of parliament, that mention juftices of oper and zer-
miner ; as upon the ftatute of 5 Eliz. cap. 14. for forgery, as thall
be faid farther hereafter in the chapter of juftices of peace. 9 Co. Rep.

118. 4. lord Sanchar’s cafe, Co. P. C. cap. 41. p. 103.

But the juftices of the court of king’s bench are the fovereign or-
dmary cpmmiffioners of oyer dnd terminer, as hath been before faid.

" My lord Coke in his 4 Inflit. cap. 28 & 30. hath laid together the
learning of the courts of oyer and terminer and gaol-delivery, whofe
method T fhall follow :

Commiflioners of oyer and terminer before their feflions, iffue a
precept to the fheriff much of the fame form as commiffioners of
gaol-delivery do; fee the form thereof, Raff. Entries 443. b. title oyer
and zerminer. 1 E. 3.

1. The juftices of oyer and terminer in criminal caufes cannot be
by writ, but muft be by commiffion under the great feal ; otherwife
their proceedings are void, 42 Affiz. 2.

2. Both in commiffions of oyer and zerminer and of gaol-delivery,
" and other commiffions of like nature direted to one or more, there
may be additional commiffions of affociation, and thereupon writs are

¢xﬂ'ue to the former commiffioners de adnuttenda in focietatem ; and
if all cannot attend the feﬂion, a writ of Si omnes mt:rw'e non pofiti s,

2 E(m: s tres, el duo weflrdnr; quos pre_/?me: effe contigerit, (quorum
: aﬁgwm ‘vg/irﬂm A. B, vel C. D. wnum effe volumus ) ad premifla fa-
ciend’ intendatis. ‘i, 7V ide F. N« B B. p.111, 112.
; ,‘q’."juﬂ;pcs of ajcr and termaner or, gaol-,dehvery, if they
pmg it mthqut adJoummem, thenr commiifion ns deter-
mined ; bu:ﬁ)o t}z:y be qppmated only pro hdc wice, yet they may.
onti ue theu‘ &!Bon@%ln day to day by ad;owmqent, the tke for
"”' comm'lﬁm 7
ut it s not always neceffary nor ufual to eier their ad;oumm
tecord (tho it mxght be ﬁtx_n many cn‘es,; and then;f it be not
il l‘u - ‘ 3 m




are their rerprds entered is'bf the ﬁnﬁshy nf the feﬂiouc‘

But in fome pafes it is abfolutely necd{ary Yo -enter_their a
ments on record, as where an indi%tment is taken the firft &y
feflion before _)uﬁncés of oyer and terminer, and-they make a precep
to the fheriff to return a jury the next day, or at any ﬁ)llowmg; '

uport the prifoner’s plea of not guilty, there wuft be a record M y
of the adjournment of the feffions to that day, otherwife it w:lini.
erroneous, (becaufe without fuch entry the whole feffions’ will be
. fuppofed in law to-be held the firfk day,) and out of the feffions ; ﬁhp
~ like for juftices of peace. . R

So if after the firft day of the feflions either of oyer and temnm» of
gaol-delivery, there be a felony committed, and the party mdl&ed ﬁn
it, there muft be an entry of the adjournment, at leaft till the darxof :
the indi¢tment taken; becaufe otherwife the felony will be’ fuppargﬂ
in law to be committed after the determination of the feﬂicm %
Car. 1. Sampfon’s cafe (a).

4. Commiftions of oyer and terminer, gaol- delivery, and regulﬂrly
all other commiffions are determined by one of thefe four ways.

. By a feflion and non-adjournment, as before.. 2. By the hﬂgq
dealh yet it is held, tho in firi¢tnefs of law the commiffions be de<
termined by the king’s death, fo as no proclamaiion without ah a& f
of parliament can give them continuvance, but they muft have new |
commiflions, Croke, 1 Car. 1.%. 1. yet the a&s they do by virtue of é
thefe commiffions after the king’s death, and bcforc notice thereofy fﬁ
ftand good. M. 3 Car. C. B. Croke; p. 97, 98. in Sir Rardg/&}g f\
Crew’s cafe (¥). * 3. By exprefs Superfedeas by a writ; but [ . ’I 47
this Superfedeas by wnt, tho it be a- Superfedeasomnino, ye«t ,;j

7

(a) W. Fones, 32 ‘ % of Nifi prius, commﬂio
*) Hut nZw b'}4 q&' 8w, :ap. 27, and @ m'otegll{;gs whatfoever in
1 Au cap. 8. it xs enafted, ¢ That no - % out of any couri of e
“ commiflion either civil or mxlllary, « procefls or proceeding
‘¢ That no patent or grant of any officc or * ¢ or mquxﬁnonmahny
" ¢ imployment either civil or " milit « *vor Habeas Gorpus in any.
“ Thn wo commiffion of a{lﬁfe, ayer o z}thef ‘crimi
¢ germiner, er I-delivery, or of )
8 aﬂ'ucmlon,”i:nt v’:imlwfg writ
‘¢ fi non omnesy writ of afliftance, or com=
“ miffige of the peace fhall be de
8,y bythcdemr(cof cnﬂuﬂ; or
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is not an abfolute repeal of the commiffion, but only a fufpenfion,
for it may be rgnewed again by a writ of Procedendo, 12 Affiz. 21.
adjudged 4. By the iffving a new commiffion of the {fame nature
in the fame county, and notice thereof.

And therefore before the former commlﬂion be determind, there
muft be notice, which is, of three kinds. 1. By fhewing the new
commiffion ; this determines the former, as to all thofé and ‘thofe
‘only to whom it is fhewn. 2. By a proclamation of the latter com-
miffion in the county ; this determines the former commiffion wholly.
3. By a feflion in the county by force of the latter commiffion in the
county. Coke, 4 Inflit. cap. 28: p. 165.

If a general commiffion of oyer and terminer, gaol delivery, or the
peace, iffue for the county at large; and afterwards a {pecial com-
miffion of the like nature for one town, or for the loce maritima of
that counrty, this new commiffion, with notice as before, doth deter-
mine the general commiffion pro tanto. 25 Eliz. Lacic’s cafe, 1 Leon.
7. 363. p.270. & fupra, cap. praecedente.

And fo ¢ converfo, if afpecial commiffion of oyer” and terminer,
gaol-delivery, or the peace, iffue for a particular town or city, not
being a county, or for the loca maritima, a general cummiffion of

like nature in the county, with fuch a notice as before, de-
A 6] termines the fpecial commiffion : But by the ftatute of 2 &8
3 P. & M. cap. 18. this is helped as to {pecial commiflions in cities
and ‘towns corporate, as hath been before faid ; but t/at {tatute is ta
be intended only of towns or cities, as it feems, (‘quare) and ex-
tends not to commiffions of oyer and terminer. & Co. Inflit. p. 165.
in margine.

w if there be a general commiffion of gyer and terminer, or gaol-

 delivery, or peace for the whole county, and a fpecial commiffion of
‘tbe fame nature to a liberty, hundred, or other precinct, as in 2 hun-

dred; liberty, or franchife within the county, and both bear t¢/fe the
fameday,t&lcy ail ftand. Thus it is in Suffolk, where there have
beenﬂwyuhree commiffions of gaol.delivery to the juftices of af-

ﬂv&%né’l@r the cmmty at largc, another for the franchlfc, another
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patent, conﬁxtutc their own juftices of gaol-delivery in the franchnfe ‘
and town ; and therefore the feffions of gaol-delivery is fitteft to be
held at Bury; but the commiffion of oyer and terminer extends lam
infra libertates, quam extra; but of this vide cap. prox.

But a commiffion of one nature doth not fuperfede a commllﬁon
of another nature, as 2 commiflion of oyer and terminer is not re-
pealed by a fubfequent commiffion of gaol-delivery or the peace, nor
¢ converfo, for they are of feveral natures. 3 Mar. B. Commiffion 2.,

Thefe things before-mentiond are common to all judiciary com-
miffions ; thefe that follow, more particularly concern general com=
miffions of oyer and terminer.

1. Regularly upon the commiffion of oyer and terminer there ﬂmuld
iffue a precept to the fheniff in the name of three commiffioners
at leaft, whereof one of the gusrum, and under their particular feals,
bearing date fifteen days at leaft before their feflion, to the fheriff to
return twenty-four for a grand inqueft gd inquirendum, e,
at fuch a day; and the fheriffis to return his pannel annexed [ 7 ]
to the precept. - v

2. Regularly the commiffioners of oyer and terminer cannot proceed
upon any inditment taken before others than themfelves. 3 Mar.
B. Commiffin 24,  And therefore they cannot proceed upon the
coroner’s inqueft, or upon an indiGtment of felony before Juﬁlccs of
peace.

But this rule hath two exceptions. 1. That it is only intended of
a general commiffion of oyer and terminer, for, as hath been {hewn, .
there may be a fpecial commiffion to determine a treafon orfelony
taken before other commiffioners of oyer and terminer, Plowd. Com. = |
- 390. Cafus com’ Leiceft.; may, or by the coroner or juftices of
the peace. 2. That it doth not extend to an inquifition taken before
other commiffioners of oyer and terminer ; for it is and always hath
been the conftant practice to take indiétments before commiffioners
of oyer and terminer, as for highways, barretry, forgery, perjury; Ut- # .; |
and to try them before other commiffioners of gyer and terminer i
another fubfequent f=ffions; and if there were any doubt of that at
common law, yet the ftatute of 1 E. 6. cap. 7. hath fetled it, iz
“« That no procels or fuit made before the Jufhces of  affife, g&ﬂ- j
* delivery, oger and terminer, juftices of peace, or any the king’s
“ commiffioners, fhail be in any wife difcontinued by mﬁm
“ yubhﬂaﬂgmyntw camwﬁonqraﬂ'ocmon, or by m '

B vt C - s
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¢ names of the juftices ; but the new juftices of aflife, gaol-delivery
<« and the peace, or other commiflioners may proceed in every be-
“ half, as if the old commiffions, juftices and commiffioners had fill
¢ remaind and continued not alterd.

And this gives power to the jultices of oyer and terminer, &c.
to proceed upon indictments taken by former juftices of oyer ardl
terminer, as well in cafes of trcafon or felony, as other mifdemea-
mors.

3 In cafe where a felon or traitor, &'c. pleads to an indi¢tment
!akcn before juftices of gyer and terminer, they ought not, (as in cafe

- of Juﬁlces of gaol-(.clnerv,) to award a precept cre tenus to the the-

riff to return a jury, but it muft be by precept in the names

* t 28 ] and under the feals of the commiflioners, or three of them,

whercof one of the guorum. 4 Co. Inflit. cap. 30. p. 168. & ibidem

cap. 28, p. 164. and the fberiff ought to return the pannel filed to
the precept.

4. But the indi@ment may be preferred, iffue joined, precept made
and returned; and prifoner tried the fame day before cémmitfioners of
eyer and terminer; fce the precedents cited 4 Co. Inflit. cap. 28.
#.164. P. 16 Car. 1. B. R. Croke 583. refolved per omnes Juflici-
arios Anglie, altho there were no commiffion of gaol-delivery in that
.«cafe, but only of ayer and terminer. Accords H. 9 Car. B. R. Chap-
man’s_cafe for barretry before juftices of oyer and terminer. 2 Roll.
Abr. p. 96. And the fame law is queftionlefs for juftices of gaol-
deiivery. 7. 9 Car. B. R. Croke 315.

. But in cafes of juftices of the peace it hath been held, that they
\cnmot try the fame feffion that the party pleads to the indiGtment,
*wblcfg the fame he is indicted. 22 E. 4. Coron. 44. H. 11 Car. 1
« B.R. Croke, p. 438 & 448. adjudged in cafes not capital, Bump-
s ﬁcd,\a cafe in an indi®ment of extortion, and accovdmgly ruled 7.
- 23 Car.. B. R. Pue's cafe for feditious words. 2 H. 8. Kehw. 259,

g "kt. yet it hath _been held good. even before juftices of peace to
receive an indiGkment, and, put the paity, if prefent, to plead to it,
s and try it thc.{ag\e feflions, 7. 14. fac. B.R. Cro. 404. Rice’s cafe
g ;d;udged good, 4 Co. Inflit. cap. 28. p. 164. without queftion they
: And there can be no difference affigned between feflions*ef  the

nd oyer a.ng‘tergum in this cafe, nor beiween caufes cnm’inal
apital, for the o&nfes nie in zhg fame M'




HISTM PLACITORUM CORONZ. 28

mons of the feflions of the peace; and that all conftables, &e. ,tben
attend ; quod wide Crompt. de pace, f. 232. a. 2 Co. Ir_t/Izt ﬁlper dr-
ticulis, cap. 15. p. 568,

Yet in refpe& of this contrarietyp of Oplmon, the ufe hath com-
monly obtaind, that in cafes not capital both before juftices of oyer
and terminer, and of the peace, he that traverfeth an indi€tment, hath
" time to try it till the next feffion; but where the party is in
prifon, the juftices of gaol-delivery put him to anfwer, and 2'9]
try it prefently.

But in all treafons and felonies, as well before juftices of gyer and
terminer or of peace, as well as before juftices of gaol-delivery, the
conftant courfe js to indiék the party, put him to plead, try him, and
give judgment, and all at the fame feffions; and it is fit to hold
the courfe according to the modern ufage ; but it feems to me, that

-
¢

in all cafes criminal or capital, juftices of oyer and termisier may 7.
de rigore juris proceed to indictment, tual and judgment the fame /)
feflions. Ha'

5. The court of the general commiflioners of oyer and terminer, as o

f

likewife that of the gaol-delivery and of affife, comes under the name .
of a court of record in relation to thofe offices, that by aét of par- /i
liament are direted to be punifhed in any court of record ;. as the

ftatute of 5 &' 6 E. 6. cap. 14. of foreftallers, &%, and the ftatute of +

53 H. 8. cap. 9. of unlawful games, by the opinion of my lord Coke,

4 Infit. cap. 28. p. 164. and aecording to him, if it be limited to be

punithed in any of 4is majefly’s courts of record.

But there is a great authority againt this, and that in fuch cafes,
efpecially the latter, it only extends to the four great courts at e/~
minfler. as upon the ftatute of drapery, 4 & 5 P. & M. cap. 5.
which is, that the penalties of that act fhall be recoverd by aion,
bill, plaint or information, or otherwile iz any court of record, where-
in no efloin, prote¢tion, wagerof law, or injunétion fhall be al-
lowd; this extends only to the four courts of Wefiminfier, Gngor,";
cafe, 6 Co. Rep. £:19. b. of tillage, labourers, &e. (‘) to be recoverd
in any of the queen’s courts of record, by the opinion of all the _)udggs“
except. Catlw, Sanders and W hiddon, extends only to the four courts
of Wobminfler, and not to commiffioners of oyer and terminer ; but
otherwife it l‘rlf no' '

e
-

beappomted M. 6€I’7E1m Dys 236.4.5,
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Again, by the ftatute of 23 H. 8. cap. 4. againft brewers for felling
beer by lefs meafure than is appeinted by the act, the penalty
[30] half to the king half to the informer, to be recoverd by altion
of debt, bill, plaint, or informatioti i any of the king’s courts, wherein
no wager of law, effoin, protection or privilege fhall be allowd, 7.
4 Car. C. B. Croke, p. 112.  Farrington’s cafe: Ruled, that nbt-
withftanding the ftatute of 21 Fac. cap. 4. this information lies in
the common bench, becaufe the juftices of Niff prius, oyer and ter-
miner, or of the peace, or gaol-delivery cannot hold plea upon this
flatute, becaufe thefe juftices cannot allow an effoin or protection ;
and the ftatute of 23 H. 8. extends only to fuch courts as can allow
_ a protection, &c. and accordingly I have known it refolved upon the
flatute of 7 E. 6. cap. 5. for wines; and about 23 Car. 2. it was re-
folved upon a writ of error in the exchequer-chamber, upon a judg-
ment g:vcn in the éxchequer for Foly a defendant in an information
upon the ftatute of 1 Eliz. cap. 15. (whereby'the cutting of timber
within fourtcen miles of a navigable river is prohibited on pain of
 forfeiting of forty fhillings for every tree, a moiety to-the queen, and
a moiety to the informer, to be recovered by original writ, bill, plaint
or information, wherein no effoin, protection, wager of law, or in-
junétion fhall be allowd,) that this extends not to the commifiicners
" of oyer and terminer, mor other courts in the country, but only to the
four courts at Wefiminfier. 1. Becaufe original writs are not. re-
turnable before them. 2. They cantiot allow or difallow prote&ions -
or effoins ; whereupon the judgment for cofts was affirmed ; and yet
here is no mention of any eourt; or court of wtord or his ma/gﬂy s
courts, but purely upon thefe two reafons. 7
.,( +And yet I beheve hundrcds of informations have been before juftices
"of oyer and terminer “and qﬂ' /e, yea and of the peace in the country
“upon feveral adts, that have the like claufes, as 35 H. 8. cap. 1. for
i the prefervation of woods, and infinite others according to my lord
i kag’s opiiion, but when it bath come to be judicially debated, 1 have
not known it to obtain; but the refolution in Farrington’s cafe and
in Gregory’s cafe haye flill been allowd.
* 6. Commiffioners of oyer and terminer cannot afﬁgn a
[3 v] coroner to an approver, nor juftices of peace, but juffices of
‘gol delivery may. 4 Co. Injfiit. p. 165. Stamfs P.C. p.143. .
* 7. By the ftatute of 5 E. 3. cap. 1. Juftices of oyer and terminer
W iffue procefs of cutlawx:y in any cautty of England againit
.~ perfons

?—:ifem..-,
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perfons indi¢ted before them, and alio a capias utlegatum againft per-

fons outlawed.

8. By the flatute of 9 E. 3. cap. 5. juftices of oyer and tmmmr,
gaol-delivery, and affife are to fend their records and procefles deter=
mind and put in execution to the exchequer at Michaelmas' once
every year under their feal, to be kept by the treafurer and chamber-
‘lains, but are to take out their eftretes firft. y

9. All the precepts and procefles of juftices of oyer and zerminer
regularly are to be in the names and under the feals of the jnftices
(viz. three of them, one of the guorum ) ; and altho at this day there
is no other warrant for the execution of prifoners condemned, but # | ’
calendar left with the fheriff under the hand of the juftice that fits, yet {
antiently there was a warrant under their hands and feals, and in the
names of the commiflioners. Co. P. C. p. 31. ;

But if the prifoner be in cuftody of the fheriff, the truth is,” there
is no need of any warrant or calendar, for thc open pronouncing and
entring of the judgment Su/pendatur is a warrant for the execution,
and fo it is in thé king’s bench, the entry on record of the judgment
with a preeceptum eft marefcallo quod faciat executionem periculo in-
cumbente, without any formal writ or precept of the court is {ufficient, /
and more is not ufual : and the calendar fubfcribed by the judge of -
gaol-delivery is but a memorial ; and Ro//e' would never fign any ca~ /
lendar, but gave his orders openly in court with a charge to the {heriff
and gaoler to take notice of them®

More may occur touching thefe matters in the next chapter,

See'Index to 2 Hawk. P. C."tit. Oyer and Terminer.

CHAP. V. [32]

Tauching juftices of gaol-delivery.

HlS court is by commiffion under the great feal directed come.
manly to five or any two of them, quorum aliquem wvefirdm

A. B. el C. D. unum ¢ffe volumus ad gaolam nofiram comitatils noftri
S. de prifonibus in ed ;kxﬂbmbm deliberandis; fee the whole tenor of

!hecommzﬂ'ion. 4 Co. Ityﬁt. cng 30 p N ¥ ",ﬁ
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32 HISTORIA PLACITORUM CORONZE:

‘1. /By the ftatute 8 R. 2. cap. 2. no man of law fhall be juftice
of affife or common deliverance of the gaol in his own country;
this ftatute is expounded by 383 H. 8. cap. 24. to be meant of the
county, where lLe dwelleth ; #ad as to juftices of affife a penalty of
one hundred pounds is added, if he exercifes that office in the county
where hie is born or doth inhabit; but both thefe alts are ufually dif-
penfed with by a fpecial non ob/lante.

By a fpecial privilege by charter granted to the city of London
the lord mayor is of the guorum, 2. R. 3. 11. a. and fo it is in the
city of Norwich.

2. Juftices of gaol-delivery may proceed agamﬁ prifoners (if in
gaol) upon inquifition before the coroner or any other juftices; and
therefore juftices of peace muft fend in their inditments not deter-
mind unto the juftices of gaol-delivery to be proceeded upan, whe-
ther they be felonies or trefpafies, if the party be in gaol or fet to bail.
Stat. 4 E. 3. cap. 2. '

%. The juftices of gaol delivery after their commiffion fealed
do, or fhould iffuc a precept to the fheriff importing thefe things,
Vi%.

1. That vipon fuch a day and place, Venire facias omnes prifomes
in prifoné domini regis com’ praedicl’ exifientes vel per ipfum per manu<
eaptionem _dimiff. cum corum attachiamentis & omnibus aliis eorum

deliberationem tangent’ & penes fe remanent’. 2. Qaad Ve-
: [ 33 ) nive facias at the day and place 24 legales homines d- quolzbet
hundreds & inguirendum pro domino rege & corpore comitatis preediéls.
8. dc alios 24 probos & legales homines de comitatu prediélo ad faci-
endam juratam inter dominum regem & prifones predictos. 4. Et pro-
dlamari facias diflam delzberatwnem gaole in omnibus civitatibus, bur-
gis & aliis Yocis, quod ommes, qui fequz voluerint ver rfus pr:jbncs pree-
dictos pre domino rege vel fe ipfis, adtunc fint ibi in formé juris pro-
*ﬁtﬁtim. 5. Seire facias ‘etiam omnibus Jufliciariis ad pacem comi-
tatls praedilti, toronatoribus, capitalibus confiabulariis pacis, majoribus,
ballivis, _/mq/i'allzt magnatimy ballivis . hundredorum & libertatim,
quid_tunc fint ibi-ad faciendum quod ad officium fuwm pertinet, & 1

. adtunc fis ibi una cum ballivis & mxmﬁm Juis ad faciendum ea, gue

tug & corum officio incumbunt. 6. Et habeas ibi_tam nomiid Fufiici-
gt?bmn ad pacem, mmtm, capitalium. vawhla(mm pacis, fenef

 callorum magnatdm, baﬂ(wmm Izmdrﬂarwn o a:ém, gu&m jl(-
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: Thns precept is made in the king’s name, or in the name: of the
juftices of gaol-delivery, Vide formam inde Rafi. Entrics, p. 385, @
Gaol-delivery 1. Fenire facias de quolibet hundreda 24 tdm milites,
quam alios (*) & de qualibet villatd, ulli diéli prifones indifati exiftunty
quatuor homines & prapofitum ad faciendum ea, que ex parte domini !
‘ngu'tum ibidem injungentur.

This is not unlike the fummons of the Jzers formerly, nor a]toge-
ther unlike the fummons of the feflions of the peace, guod vide Cromp=
ton de Pace, p. 232. a. which is in the king’s name, and fo may: this,
with the 7¢/%e of the chief juftice : Or it feems it may be in the name
of the juftices of gaol-delivery and under their feal ; vide fimile iny
Hileroft’s cafe, Co. Entries 55. by the juftices of gaol-delivery for
the verge ; this precept Ns accordingly returned, the juflices of peaces:
coroners, mayors, bailiffs of hundréds, and liberties, conftables of
hundreds, and names of the grand inqueft returnd and calfed in
order. ¥

4. And therefore it hath neyer been a queftion, but that.
the juftices of gaol-delivery may take an indi@ment, try, [3 1
and give judgement the fame day.. 22 E. 4. Coron. 44.

5. But altho this folemnity of fummons of the gaol-delivery may
be, and thould be ufed, yet they may command the theriff ore tenus,
to return a pannel without any precept in writing to him, (as.is ne=
ceffary in cafe of juftices of oyer and terminer,) and the reafon is

iven,* becaufe there is a general Sommand to the theriff by the {fum-
mons of the gaol-delivery to return twenty-four to try prifoners.
& H. 5. Enqueft 55. 4 Co. Inflit. cap. 30. p. 168. ]

6. They may deliver by proclamation perfons iroprifond, where
either no indi@ment is preferd, or an indiCtment preferd and jg=
noramus found, which is faid cannot be done by juftices of oyer and
terminer, or of the peace. 2 R. 8. Coroné 41,

. 1. They may originally take indi€tments of felony of fuch pri-
foners as are in gaol ; this hath been accordingly refolved and is the

conftant pradtice, and fo may jnftices of oyer and terminer : So that

when the “prifoner is in gaol, both have a concurrent jurifdition,

4 Co. Iu‘/}d. cap. 30. p. 168 & 169, and ax:cordmgly it was refolved |

in the cafe of dpharry and Morgan, P, 29 Eliz. there cited.  And

therefare tht cafe of sﬂir B. Commiffion 24. and Pafch, 32 Eﬁm

o R 2

S (’)Twwwwuoﬁhwb‘bgmm BR'

‘:..w
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B. R. Purfells cafe, Crobey n. 10 p. 179. wherein it is faid, that
juftices of gaol-delivery cannot take an indi¢tment, unlefs they be alfo
Jjuftices of peace, and then they may take an indiGment as juftices of
. peace, and try him as jufticds of gaol-delivery, is to be intended,
where the offender is at large and out of prifon, for if he be in pn{on,
the indi®ment againft him may be taken before them as Jufhces of
geol-delivery, or as juftices of oper and terminer, or of the peace.

8. And therefore juftices of oyer and terminer, gaol-delivery, and of
the peace may make up their record by all three of the powers; and
if it be good by one commiffion or by the other, it is good and not
erronious, .and the beft fhall be taken for the king. 9 H. 7. 9. a. 3.
Mar. B. Commiffion 24. Cromp. Furifdiction de Courts 226.

9. If a perfon be let to bail, yet he is in law, in prifon,

[35] and his bail are his keepers, and therefore the juftices of gaol

delivery may take an indiGment againft him, as well as if he were

attually in gaol; but he that is let to mainprife is not in cuftody, 21

H.1.33.a. 9 E. 4.2.2.39 H. 6. 27. b. in the one cafe the entry is
traditur in ballium. in the other deliberatur per manuénpziamm.

10. They may take an indi¢tment againft perfons for high treafon,
if they be in gaol, and may try and give judgment upon them, as well
as commiflioners of oyer and terminer againft the opinion delivered H-
15 Fac. B. R. Bumpfied’s cafe.

This appears by the ftatute of 1 E. 6. cap. 7. vide 4 Co. Ivg/hl ?-
169. &' libros ihi, and it is conftant experience.

- 11. By the flatute of 1 E. 6. cap. 7. the fubfequent commiffioners
of gaol-delivery have powerto give judgment upon a perfon reprieved
after convition, and altho it be made a quare, Dy. 205. a. whether
they may as well award execution upon a judgment given by the for-
mer commiflioners of gaol-delivery, &'c. yet it feems to be without
‘queftion they may. 1. Upon the very commen law, if a perfon be
indi@ed and outlawed for felony before juftices of peace, yet if he be
in prifon the juftices of gaol.delivery have power to award execution
upon that outlawry, for they are cooftituted ad gaolam deliberandam
15 H. 7. 5. b. agreed, and certainly if there had been any doubt of
_that, the ftatute of 1 E. 6. would have made as fpecial a cprovxﬁon
for awardmg execution upon a judgment given by former commiffion-
ers, as for giving judgment upon a conviction before them. 2. But
if there were any doubt thereof at common law, yét the ftatute of 1
E:"S. cap. 1. hath fufficiently emabled them thereunto by the laft claufe

 thereof,

e
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thereof,. viz. that notwithftanding the altering of the commiffions of
aflife, oyer and terminer, gaol-delivery, or the peace the new juffices
may proceed in cvery behalf, as if the old commiffions or commiffianers
kad continued not alterd. .

12. They may receive appeals by bnll againft any perfon being in
gaok ‘

13. They may aflign a coroner to an approver, and make [36]
out procefs againt the appellee in a foreign county by the
ﬂat te of 28 E. 1.

fheriff is to deliver unto the juftices of gaol-delivery the
names of all perfons in gaol, or that are bailed or let to fainprife by
him for felony by the ftatste of 3 H. 7. cap. 3.

15. If a fatute limit {pecially an offenfe to be heard and determind
by the juftices of peace, as that of 3 H. 8. cap. 5. it is doubtful whe-
ther juftices of gaol-delivery, yea of oyer and serminer may hear and
determine it ; but upon the ftatute of 7 H. 7. cap. 1. which fpeaks only
of juftices in the county, either the commillioners of oyer and terminer
or gaol-delivery may hear and determine it.

16, By the ftatute of 3 H. 8. cap. 12. The juftices of gaol-delivery
or of the peace, have power in open feflion to reform all pannels re«
turnd before them, by putting out and putling in names of perfons,
which pannels fo reforined, fhall be accordingly returnd by the
theriff: And note, this command is ore tenus.

Ang hence it comes to pafs, that altho upon trials of felons in the

king’s bench, or oyer and terminer, if the prifoner challenge twenty §

peremptorily, as he may, fo that there be not fufficient remaining of
the panncl, there is to be a Tales granted by precept returnable as the

cafe requires; yet before juftices of gaol-delivery the prifoner gets no -

time by it, for the theriff by the command of the court ore tenus, may
enlarge the pannel without any formal precept: Vide Stamf. P. C.
Lib, 111 cap. 5. fol. 155. b. and therefore Zales are not granted by
precept before juftices of gaol.delivery, which much expedites all bufis |
ncfs before them.

17. By the ftatute of 9 E. 3. cap. 5. The records before them de-
termind are to be deliverd to the treafurer and chamberlains of the
Eycheqtd at Michaelmas ycarly

18. By the ftatute of 34 H. 8. cap. 14. The clerks of the crown,
clerka of aflife, md cl;xks of the peate are to cerufy into the king’s

 bench -
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bench the names of all perfons outlawed, attainted, or convicted, and

upon letter from the juftices aforefaid certificates fhall be made

[37] of fueh perfons outlawed, attaint, or conviét, to the juftices
of gaol-delivery. ~

19. Juflices of gaol-dehvery may fend prifoners by Habeas Corpus
to the fheriff of another county, and a precept to the fheriff ofthat
other county to receive them, namely, for a felony committed in that
county, tho that county be out of the circuit of the juftice that fends
them; and tho I once knew it fcrupled, yet I think the law is <lear
init; vide 1 & 2 P. & M. cap 13. in fine; for of neceflity the jufs
tices of gaolgdelivery have in fome cafes power out ¢€ the precints of
their county or circuit; as where an approver appeals a perfon in a
foreign county, and this is certified, as it owght, to the juftices of
gaol-delivery, where the approver is, the juftices of gaol- -delivery,
may make out procefs of capias, and it feems alfo of exigent againft
the appellee, and yet he is neither in gaol nor in the fame county. 29
E. 3. 42. a. Corone 462. -

But upon an inquifition before the coroner returnd before juftices
of gaol-delivery they cannot make procefs of outlawry : vide petitionem
inde in parliamento, 29 E. 3.n. 22. fed non obtinuit; but the anfwer
was only, Soit I’ auncient ley fur ceo ufe.

20. A.and B. are indi¢ted before the juftices of peace of Middlefex,

- and according to the ftatute of 4 E. 3. cap. 1. the indiGment is de-

Mo

'.,

_liverd over to the juftices of the gaoi-delivery of Newgate: A. appears

and is tried and acquitted, B. appears not. 1. The jufticesof peace
cannot make out procefs againft B. becaufe the record is not before
them. 2. The juftices of gaol-delivery cannot make out procefs rz-
turnable before the juftices of the peace, becaufe another court. 5.
By fome opinions the juftices of gaol-delivery may make out procefs
to the outlawry returnable at the next feflions of gaol-delivery; but
others thonght they had no, fuch power; for their commiffion is to
~deliver the gaols and not to iffue procefs againft them that are-out of -
gaol, neither can they procecd to the outlawry before themfelves, as
commiffioners of gyer angd terminer, becaufe_the inditment was taken
before other juftices, viz. of the peacg;: It was therefore held the .

enuxe record muft be removed into the king’s bench' by certi~
L mm, and from thence procefs of outlawry may go againt
&m 1. Car. B. R. 2 Rol dbr. 96 Sum’laﬁomnthuafc,_

*.»l‘-’f“ ko was
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was outlawed before the juftices of peace, and the outlawry therefore
reverfed. :

21. By the ftatute of 26 H. 8. cap. 6. The juftices of peace and
gaol delivery in the counties adjacett to ales have power to hear
and determine counterfeiting, wathing, or clipping of coin, murder,
bummgs of houfes, manflaughter, robbery, burglary, rapes, and other
felomes, and the acceflaries thereof committed in /#ales, or any lord-
thip marcher, &'c. as if committed in the fame adjacent county: This
1swepeald as to treafons by the ftatute of 1 &' 2 P. & M. cap. 10, but

tices of eyre, of a gaol-delivery, and of the peace in counties pa-
latine and franchifes iswefumed, and the fame are to be made by letters
patents under the great feal of England.

But they fhall hold their feffions only within fuch franchifes and
liberties, and in none other places, as the_juftices of the faid liberties
lately have commonly ufed within the faid liberties ; and that no per-

fon within the faid liberties be compellible by authority of this alto .

appear out of the fame before other juftices of affife, gaol-delivery, or
of the peace, than thofe named by the king to fit within the faid
liberties.

By this ftatute, 1. Thefe juftices fitting within exémpt franchifes or
counties palatine are now the king’s courts and the king’s juftices, and

therefore a certiorar: ifluing out of the king’s bench to thefe juftices .

fitting in Durham or the cinque-ports ought to be obeyed as by other
juftices out of franchifes. 2. That yet where franchifes of this nature
were antiently granted to abbots to make juftices of gaol-delivery to
fit within franchifes, as for inftance in the franchife of 8¢. Edmunds=
Bury, there is a {pecial commiffion of gaol-delivery for that franchife.
3. That this reftri¢tion of fitting within the franchife extends not to
the commiffion of oyer and terminer, for that extends tdm infra libers
tates, quam extra, and therefore may fit out of a frabchife,[ ]
and determine mifdemeanors within the franchife :  And this

3=

1 did once in a feffion in the county .of Sujfeik, which by rga[on of _
ficknefs at that time, could not be held in Bury, viz. Lkeptthe fefion

for the whole county by virwe of the commiffion of oyer and terminer.
4. This refumption extends not to cities and boroughs, but they are

{pecially excepted, and pamcular provifion for the bifhops of Ely,
VoL. I D il Dxrlmp,

.
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Duriram and York, to be Juﬁlm of the peace only wuhm their
franchife. .

23. By the ftatute of 6 R. 2. cap. 5. they are to hold their feffions

in the principal towns, where the county-court is held; but this is

. but dire&ive not coercive, for the judges may, and ufually have ap-
pomtcd their feflions at their pleafure in other places.

f’}"‘; 12 (& "

4 'Blackf, Com. ch. 19. p. 269. 270, Sce Index t> 3 Hawk. Tit. Gaol-delivery.
A Rt '

~T

CHAP VL *

Touching the power of juftices of affife and nifi J fus, with relation to
Jelony.

HE fettled courfe of granting si/i prius was by the ftatute of 27
E. 1. de finibus, cap, 3.

By the conftrultion made of that ftatute, if 2 man be indifted in
-.the country, and that indi¢tment removed by certiorari, and the body
of the prifoner by Aabcas corpus into the king’s bench, and there he .
pleads not guilty, aficr that ftatute and before the ftatate of 6 H. 8.
<cap. 6. the tranfcript of the record might be fent down by mifi prius to
try that iffuc. 22 E. 4. 19. 5 Mar. B. Coron. 231. Statute 42 E. 3.

cap 11. 4 Co. Rep. 43. b. Bibith’s cafe.
And the like may be done in an appeal, 2] H. 7. 34. a. 2 £9,5 P.
& M. Read’s cafe, Dy. 120. a. Rafl. Entries in title Appeal per totum,

$ H 5. 6. Coron. 463.

Upon the ftatute of 27 E. 1. cap. 3. and thc ftatute of 14
[seo] H. 6. cap. 1. there hath been variety of opinions touching
- their power in cafes of felony: Some have thought, that by virtue of
thofe flatutes they had originally a power to hear and determine fc-
lonies without any other commiffion, tho as to treafon concerning
coin, upon the ftatute of 3 H. 5. cap. 7. it is exprefly direted, that
they fhall have a commiffion for the hearing and determining that of-
fenfe ; thus Stamf. Lib. Il cap. 5. f. 57 & 58. Again, others have
thought, that they have not any fuch original power without a {pe-
cial commiffion enabling them to hear and determine felonjes origin-
ally ; but that commiffion, as it feems by the flatute of 27 E. 1. cap.
?& is called 2 writ, but is in truth no other than a commiffion, for all
mﬁochﬁons are commxﬂions, and then thc naming of them Jjuftices of

” k p . 5 . P o4 Mﬁ
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nifi ‘prius ‘is nothing elfe but the defcription of thofe perfons, to

whom commiffidas of gaol-delivery fhall be dire&ed, and fo they

are no other but juftices of gaol-delivery.

Others have thought, and that wuly, that the juftices of i prius
have not any original power of hearing and determining indiétments
of efelony without a {pecial commiffion for that purpofe, but that by
virtue of the a&s of 27 E. 1. and 14 H. 6. they have a power to de-
termine fuch felonies only, as are fent down to trial before them ; as

"’\FY have power by the ftatate of /#efim. 2. (‘a) to give judgment

in af'nha.ggf darrein prefentment and quare impedit, where an iffue is
brought dows w*o trial before them, tho they have no power originally
to hold plea in aSguare impedit.

And that this was the meaning of the ftatute of 14 H. 6. cap. 1. and -
tho it fpeaks of all cafes of felony and of treafon, yet it is intended
only of fuch felonies or treafons as were at iffue and brought down
before them to be tried by ni/f prius, appears in this, thatas to thefe
points of treafon, which were enaled by 3 H. 5. cap. 7. it is ex~

i‘"

prefly enacted by that ftatute, that they fhall have commiffions to

hear and determine them, and fo as to thofe they needed not the aid
of a new ftatute to enable it.

Now as to the ufage thereupon.

i. In cafe of appeals. If iffue be joined and fent down
by nifi prius to be tried, antiently indeed they did not prof[ 'y
ceed to judgment ; but if the defendant, were acquitted, they did by
the fame jury inquire, 1. Of the damages. 2. Of the fufficiency of
the plaintiff. 3. Of the abetter§; and this inqueft being returned
into the king’s bench, there judgment and execution were made,
quod vide 8 H. 5. 6. Coren, 463. yea and by Fairfax, 22 E. 4. 19.

If the plaintiff were nonfuit at the ni/f prius, the juftices of niff -

prius fhould only record it, and remit the record into the king’s .

beach, and not arraign the prifoner at the king’s fuit.

But the later practice and authority is otherwife, ¥iz. That thgy
may not only inquire of the abetters, but alfo give judgment agamﬂ:
them ; and, if the plaintiff be nonfuit, may arraign the prifoner at

the king’s fuit, and give judgment and make exccution. Dy. 120. :
@. Read¢ cafe. And {o if he be convict of manflaughter upon an.

appeal. the Jﬂ,ﬂgqﬂ of #ifi prius allow his clergy, 4 Co. Rep. 4,;,, &. Blg»

(a) mp 30. See 2 Co, I[:r 4:4
D,z ‘




43 HISTORIA PLACITORUM CORONZ.
ﬁllx s cafe ; and this it feems is warranted by the conftruétion of the
ftatute of 14 H. 6. cap. 1. for the ftatute of Fefim. 2/ cap. 12. () ex-
tends not to this cafe, efpecially of arraigning the prifoner upon a
nonfuit. ¢
* 2. As to an indi@ment of felony or treafon removed out of thecounty
by certiorari, and the party pleading, the record is fent down by
wifi prius to be tried, the judges of nifi prius may upon that record
proceed to trial, and judgment, and execution, as if they were juf- '
tices of gaol-delivery by virtue of the flatute of 14 H. 6. cap. 1, *
But if there were any queftion upon that ftatute, yet the /X L ate of
6 . 8. cap. 6. which extends to all juftices and cqr.m{{inners as
well as thofe of gaol-delivery and of the peace, cxr..olcs the court of
. king’s bench to fend to them the very record itffif, and by fpecial writ
or mandate to command them to proceed to trial and judgment upon
fuch iffue joined; as they may command the juftices, before whom
the indiGtment was taken, to proceed to hear and determine the fame
if no fuch xﬁ'ue were joined.

+ 4 Blacks. Com. ch. 19. p. 269, Sce Index to 2 Hawk. P, C. Txtlcs Aflife. Nifi prius.

i(6) 2 Co. Inftir. 383.
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* Loncerning the commiffion of peace, and the power thereof, in relation
to felonies.

T common law there were confervators of the peace affigned
by the king by commiffion.
- But the firft eftablifhment of juftices of the peace was by the ftatute
of 1 E. 3. cap. 16. Good and lawful- men fhall be offigned in every
- county to keep the peace.
~ And by the ftatute of 18 E, 3. cap. 2. Two or three of the befl
reputation in the countics, with other wife and learned in the law, fial:
_ be affigned by the king’s commiffion to hear and determing felonies and
: Maﬂcs done againfi the peace in the fame counties, and inflict punifh~
 mient reafonably according to law and reafon, and- the manner of the
; ;:-{dp&' and this ftatute directed their power of hearmg and determining
ot well as keeping the peate.

|
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n purfuancc £ thefe ftatutes, and of other ftatutes (a) rehﬁve%
juftices of pcacj they have a commiflion of the peace under the
great feal directed to them.

And this commiffion confifted antiently of three claufes of Jﬂl?
navimus, and now of two,

*The firft i is, Affienavimus wvos comjunélim & divifim & quem!x/:et
veftrtem ad pacem nofiram in com’ Cant’ confervandam, &'c. And this
Q)akes every of them confervators and juftices of the peace for (hofé
adicsthat are performable by one juftice.

The f&cynd is, Alffignavimus vos Es’ quoflibet duos vel plures vel~
triim, quorum Q'iquem veflrim A. B. C. &c. unum effe volumus, juf o
ticiarios noftros ad trquirendum per [acramentum proborum & legalium
kominum de comitatu pyadiélo, per quss rei veritas melius feiri ‘
poterity de omnibus & omnimodis feloniis, veneficiis, incantati- [ ]’
ombm, arte magicd, fortilegiis, tranfgre/fionibus, fmﬁulqum regm!d-
riis, ingroffariis, lariis, extoriioiibus quibufcunque : Ae de omnibus €' Ws
aliis malefaétis & offenfis, de quibus Jufliciarii pacis noftree legitimeé in-

quirere poffunt ant debent, per quofcunque &' qualitercungue in comitatu. .

pradific faltis & perpetratis, vel qua in poficrum ibidem freri con=
tigerit ; and then goes to fome particular offenfes, and to infpect n-
diGtments taken before them or before former juftices of the peace,
and to make procefs againft perfons indicted, quounfque capiantury ved-
dant fe, vel utlagentur : Ac ommia & fingula felonias &c, & catera
premiffa fecundum legem & can/?tetudmrm regni noftri Anglie audiens
dum & terininandum, and to do execution thereupon.

A provifo if a cafe of difficulty arife, then to refpite judgment tln
the juftices of affife come into the county, &'e.

So that the commiffion gives a perfonal power to every juftice
of peace by the firft claufe; but by the fecond gives to them, or two.
of them, whereof one of thc quorum, powcr to hear-and determtne'

felonies, &'c.

|

But befides thefe powers fpeciaily given them by their commiﬂien,

and the general aéts of parliament touching juftices of peace, there

are divers fubfequent flatutes; that give them. powers, fometimes to

one juflige, fometimes to two, fometimes in their feflions, fometimes

out of their feflions, which it were too long here to recite M 3

Sy apdli e .:i R powat/lipl they e by. their. com-

2 SRR (o) \3;4 v;.,q.:. :&s cap.i. ‘°'~' e 5
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43 HISTORIA PLACITORUM CORONZ.

. miffion or otherwife, in relation to treafons, fe]oriés, and capital
offenfes.

I. And in the firft place touching the fecond 4ffig gna'wmus, where-
by they have power to hear and determine.

‘Without this claufe they have no power to hear and determine fe-
lonies or other matters, for the bare making of them juftices of pedce
without this claufe doth not give them power to hear and determine
indi&ments: vide Stamf. P. C. Lib. 1L cap. 5. f. 58. a. And
+ therefore in all returns of making up of records before Juﬁ)co of
pea.ce touching indi¢tments or convn&nons, they muft be r,cntxond to

be juftices of peace, nec non ad diver/a felan 1p “‘Z ranfgreffiones,
[ 1&9’ alia malefadla in eodem comitatu per{ Hata audiendum &
terminandum affignat’.

Yet this claufe doth not, make them juftices of oyer and terminer,
for that is a diftin® commiffion of another nature, as hath been
fhewn ; and therefore thofe afls of parliament, that create new of-
. fenfes and limit them to be heard and determind before juftices of oyer

: an&?e'rmmer only, give not thereby power to the-juftices of peace |
in fuch cafes, unlefs alfo named in the act of parliament.
Fe As the ftatute of 5 Eliz. cap. 14. of forgery, 3 H. 1. cap. 13.
;é.» confpiring the king’s death, 33 H. 8. cap. 12. murder in the king’s
1/ palace, 8 H. 6. cap. 12. embezzeling records, 33 H. 6. cap. !. em-
‘) bezzeling mafter’s goods, 2 & 3 E. 6. cap. 24. ftroke in one county
/% and death in another, acceflary in one county to a fclony in another;
 for thefe ftatutes limit the punifhment of thefe offenfes to fpecial
judges appointed by the acts themfelves, or to juftices of oyer and
terminer, under which appellation generally, in fatutes, juftices of
peace come not. 9 Co. Rep. 118. b. Co. P.C. cap. 41. p. 103.
“Dalt. cap. 20. (b).
.L As touching high treafon it is not mentiond in their commiffion,
 and they have no power to hear and determine it by the general
~ words of their cqmmxﬁion.
- But a juftice of peace upon complaint of a treafon, may examine
and commit the offender to prifon, and take informations touching
. it, for it is a breach of the peace, and in order to the confervation
s U;creof he may commxt the oEcnder to gaol, in ordcr to farther

b

(y m;u.un, ;gg, .q. £ 108, g
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But by fome acks of parliament juftices of peace may take indid-.
ments of particular treafons, but thofe prefentments they muft oerqf] ’
into the king’s Hench or gaol-delivery, as the cafe thall require, as
upon the ftatute of 5 E/iz. cap. 1. for maintaining the authority of the
fee of Rome, 18 Eliz. cap. 2. for bringing iz bulls for abfolution,
Agnus Dei, tc. 23 Eliz. cap. 1. for withdrawing and reconciling, or

" being withdrawn from the king’s alligeance.

« By the ftatute of 3 A. 5. cap. 7. as to treafon for chp- '

“ping, &c. power was given to the juftices of peace to inquire [45]

and make procefs thereupon, and antiently that claufe was put into

. their commifon, but now omitted; for by the ftatute of 1 Mar.
cap. 1. the a& o3 H. 5. cap. 6. is repealed, and confequently the
alt of 3 H. 5. cap.t, that gave power to juftices of peace to inquire
touching it.

By the ftatute of 26 H. 8. cap. 6. power is given to juftices of
peace to the adjacent counties to hear and determine counterfeiting
and clipping of coin, and murders and other felonies in #ales; but
this alfo as to treafens is rcpeald by the ftatute of 1 & 2 P. & M
cap. 10. ' '

As touching felonies.

It is true, that by the antient ftatute of 6 E. 1. cap. 9. and 4
E. 3. cap. 2. murders and manflaughters were to {tay till the gaol—
delivery.

But by the ﬂ:atutes of 18 2 3. cap. 2. S+ E. 3. cap. 1. 17 R. 2.
cap. 10. tho they do only mention felonies, and do not exprefly meu-
tion murders and manflaughters, and although the commiffion of the
peace mentions not murders by exprefs name but only felonies gene-
rally, yet by thefe general words in thefe ftatutes, and this com- |
miffion, they have power te hear and determine murders or man- (
flaughters, and thus it has been refolved 5 E. 6. Dy. 69. a. Pref. o
10 Co, Rep. againft the opinion of Fitmherbert in his Jultice of Puee,
and 9 H. 4. 24. Coron. 457. g il

For till the fatute of 13 R. 2. ¢ap. 1. a general pardon of dlfg-
lonies had pardoned murder; and tho tbat fatte require the wd

_murder to be exprefied, yet that is with (thtlon only to pa:dm. and
not tb’reftrain the extent of the word felonies in & Al

~ And thesefore I know not what my lord amm

“ment upon the c-of Gloucefi. cap. 9. 2 Inflit. p.

~faith, that juflices qf iomv ;m;; M an. indictment of the b}l

‘
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sman fe defendendo, becaufe not within their commiffion, but Juftices of
ganLa'f/ wery may ; for if juftices of peace have a pc{wcr to hear and

determmc murder or manilaughter, it feems they may take an indict-

4 ment of fe defendendo, for the coroner may take an indiét-
£45 ) ment of [fe defendendo. 3 E. 3. Coron. 286. Co. Entries 354.
a. Crompt. Juflice 28. a. Holme's cafe, and fo may juftices of ‘peace
againft the opinion of Stamford, f. 15. 4. But tho the jultices have

* this power, yet they do not ordinarily proceed te the hearing and de-

termining of murder or manflaughter, and rirely of other offenfiz
thhout clergy, and the reafons are,

1. The monition and claufe in their commifficn iz cg{s of difficulty
to expelt the prefence of the juflices of affife. ’

2. The direGion of the ftatute of 1 & 2 P. & ‘M. cap. 13. which
directs juftices of peace in cafe of manflaughter and other felonies to
take the examination of the prifoner and the informaticn of the fact,
and put the fame in writing ; and then to bail the prifoner, if there
be caufe, and to certify the fame with the bail at the next gaol-de-
livery ; and therefore in cafes of great moment they” bind over the
“profecutors, and bail the party, if bailable, to the next gaoi-delivery ;

- but in fmaller matters, as petit larciny and fome cafes within clergy,

they bind over to the feffions, vide Dalt. cap. 20. (c); but this is but
in point of difcretion and convenience, not becaufe they have nct jurif-
diction of the crime. ‘

By force of this ‘commiffion they may take.an inquifition touching

 felo de fe, if not inquired before by the coroners; and tho the coro-

ner’s inquifition is to be ﬁzper wifum corporis, this needs not, but it is
traverfable. Co. P.C. p. 5 ‘

They may proceed upon an indi@ment taken before’ former jul-
ncee of the peace in the county by the ftatute of 11 H. 6. cap. 6.

: and 1 E. 6. cap. . but cannot proceed upon an indiCtment taken
. before commiffioners of oyer and terminer or gaol-delivery.  Lamb.

j? Wfiic. p.551.
But if an indi%ment be taken before the fheriff in his Zurn by the

fratute of 1 E. 4. cap. 2. thofe indiGments areto be delivered to the

Julhccs of peace at their next feflion, and they may proceed upon

fhofe prefentments. o o

Tho they have power to hear and determine felonies, yet, 1. They

mnot‘dehm a perfon by proclamanpn, (as Jumcea of gaol-dclxvery
e (<) Nm Edk. 2 107.

5 e : may,)
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may;) till an inquifition taken; but if an inquifition be taken and
an ignoramus fourd, they may deliver him, as it feemeth, Crompt. Jc
Pace, f.9. b. They cannot affign a coroner to an approver.

Tho this be not a commiffion of oyer and terminer, yet by the
opinion B. Commiffien 8. a commiffion of gyer and terminer in the
cofynty determines the fecond Affignavimus of the commiffion of the

* peace ad audiendum & terminandum ;, quod quere.
A general commiffion of the peace in a county, in two cafes, doth
‘not determine the power of former juftices of peace. 1. Where they
are juftices by charter, fuch as are in London, Norwich, &c. for thefe
are perpetual and not amoveable,  2.. Juftices in a particular city or
corporation, parcel of a county, by commiffion are not fuperfeded
by a new commiffion granted for the whole county by the fatute of
28 3 P.& M. cap. 18. Vide flatute 11 H. 6. cap. 6.

If the king by charter grant to a corporation, that the mayor and
recorder {hall be juflices of peace within the city, whereby they are
juftices in perpetuity by charter, yet if there be no words of exclu-
fion, the j;:ﬁiceﬁ of peace of the county have a concurrent jurifdiction
with the juftices by charter, and fo it is, if they be juftices by com-
miffion in the town or city : Or the king, notwithftanding that char-
ter, may grant a commiflion of the peace fpecially in that city or
county, and they will have a concurrent jurifdi¢tion with the juftices
by charter. '

But if this franchife of being uftices be granted, ita quid jufliciarii
comitatds [enonintromittant,then, tho a fubfequentcommiffionbegranted
in the county at large, it feems they bave no jurifdiction in this corpo="
ration or town. 20 H.7, 8. Cafe de Abbé de St. Albans ; quere ta-
men, whether the indi@ment or fefion in the franchife be void or
only a contempt in the juftices: This was heretofore moved between
the juftices of the peace of Surrey and the borough of Southwark, but
never refolved ; but fome thought it to be like the cafe of the bmlt-“ ;
wick of a liberty and retorna brevium granted, ita q#od vicecomes mz
intret, if the heriff executes a writ within the liberty, the 8 ‘
execution is good, but the theriff pum(hable for infringing [4 ] g
the franchife.. '

By the ftatute of 4 E. 3. cap. 2. the juftices of the pucc.oxght m
deliver all their prefentments to the next feflion of gaol-dchvery, 'i'vbm o
they fhall be ﬁnally hcard and dctermmcd. o .

&
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It is true the Ju’&m of peace may fo deliver them over, and if
they deliver them fo over, the jultices of gaol- delipery may procecd
to determine them, as well as vpon the coroner’s mqueﬁ namely if
‘the offender be in gaol, but otheiwife not.

‘But this delivery over of the prefentments at the feffion is neither

wufual nor neceffary at this day, for that ftatute was made when the
juftices of peace had only power to inquire and not to determine.
* But by the flatute of 18 E. 3. cap. 2. their commiffions where to
hear and determine, and fo were all the comiffions of the peace made
‘after that ftatute, fo that after that ftatute they might, if they pleafed,
determine the prefentments taken before themfelves.

Tho commiffioners of oyer and zerminer may indi€t and try at the
fame feflion, yet (as before) it hath been ruled otherwife in cafe of
juftices of peace, unlefs by confent. But certainly conftant ufage and
‘learned opinion muft give that expofition upon thofe refolutions, that it
‘muft extend only to popular a&ions or indiétments for mifdemeanors,
and not in cafes of felony, for here they may and do proceed de die

. in diem and at the fame feflions, and fo much is intimated in Bump-

fled’s cafe, H. 11 Car. 1. (d) [upra, cap. 4. p. 28. and Coke 4 Inflit.
cap. 28. p. 164. exprefly faith it is common experience, and reafon
fpeaks for it, as well as in the cafe of the commiffion of oyer and zer-
‘miner, the feffion being in the fame county, and with a public fum-
mons preceding every general {effions.

The ordinary courfe of proceeding is in their feffions, which are of
twe kinds, viz. private feffions, or public. Touching the former I
thall fay nothing, for it is ordmanly for the difpatch of country bufi-
nefs, or about ale-houfes, poor, &'c.

[49 ] The public feflions are of two kinds, viz. the general
er-feflions, and general feffions that are not quarter-

‘ {eﬁom bolh are or fhould be fummoned by a precept in the king’s

mame ; quod vide Crompt. Juftice 232. a. or of the Juftices. Lamb.
"Lib. IV. cap. 2

As to the Juri{dx&ion in general both agree, that in either of thefe
general feflions of the peace they may proceed touching thofe mat-
ters that arc within theu' comm:ﬂion, 2 10 take mdx&mcms, try

?ﬁom. e,

* But by particular aés of parliament fome things are limited to the

mfcmm, and cannot be proceeded in at other general feffions,

(4) Cra. Gar 438, 448
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as 5 & 6 B. 6. cap. 14. for ingrofing, 1 H. 7. cap. 7. hunting,

28 3 P. & M jcap. 8, highways, § Eliz. cap. 9. perjury, 5 Eli.
cap. 12. licenfing badgers, 7 E. 6. cap. 5. wines, and dnvmotheﬂ.
de quibus vide Lamb. Lib.1V. cap.%9.

Thefe quarter-feflions were by feveral acts of patliament appomtcd

to "be held at feveral times, by 25 E. 3. cap. 8. at the Annunciation,
St. Margaret, St. Michael, and St. Nicholas.

By 36 E. 3. cap. 12. within the wras of Epiphany, within the
week of Lent, between Pentecoff and Mc_ifum»:er, within elgbnt days
of §t. Michael.

By 12 R. 2. cap. 10. the feffions are fet at liberty, viz. to be held
every quarter of the year at leaft; only Middlefex is excepted by
14 H. 6. cap. 4. . '

By the ftatute of 2 H. 5. cap. 4. in the firlt week after St. M-
chael, Epiphany, claufe of Eafter, and tranflation of* St. Thomas' the
martyr.

By the ftatutg of 33 H. 8. cap. 10. the Tuzfday aftér Eafler week
is expounded to -be in the weck after Claufum Pafche, for the fef- .
fions to be held ; yet Claufum Pafche or Low-Sunday is the firlt day
of that week.

The ftriét regular expofition of the ftatute of 2 H. 5. for the week
after Michaclmas, &c. is, that if Mickae/mas fall upon the Sunday
or Monday, the quarter-feflions i in ftriGnefs thould be held in the en-
1umg'weck and not the fame week.

Yet it is very plain, that the quarter-feflions are vanouﬁy s j
held in feveral counties, fome at one day, fome at another,
yet it hath been ruled, that thefe are each of them good quarter-
feffions within the feveral acts that relate to quarter-feffions ; for thefe
alls, efpecially that of 2 H. 5. is cnly direCtive and in the affirmative,
and therefore, tho the feffions are held at another day according to
the general direction of the ftatute of 12 R. 2. yet thcy are quartcf.
feflions. e

Nay in Middlefex, where by the ftatute of 14 H. 6. thcre are
regularly but two feffions, yet they may hold quarter-feffions (as in-
deed theg do,) in that county : tho thefe feffions are not precifely held

at the times prefixed by 2 H. 5. yet thcy are quartcr-fe{ﬁom if | w ¥

quarterly; and fo it was ngreed by

this feffion of parhment for tbe takmg and fubfcnbmg the outh -ﬂf

fuprema
P o (e)’ 15 Cm 2. ‘q 2,
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. IL 1 fhall now proceed to fome few obfervations touching the
power of particular juftices of peace by virtue of their firft Affigna~
wimus in the commiflion, which makes every particular juftice a juf-
tice of peace, and gives him power to conferve the peace.
' Concerning their power to bail or commit perfons brought before
them for felony vide infra in capite de bail & mainprife (f), & nota
Satute. 34 E. 3. cap. \. & alia flatuta.
They are to execute their authority as juftices of peace within the
county wherein they are juftices. i
If a juftice of peace lives or be out of the county, wherein he is

~ juftice, he cannot by his warrant fetch a perfon out of the county,

where he is juftice, to come before him in the county, where he is;
13 E. 4. 8. b. Plowd. Com. 37. a. Platt’s cafe.

He cannot do a judicial aét out of the county wherein he is a juftice
of peace, as take recognizances, take examinations, commit offenders,
&'c. but he may do a minifterial act, as to examine a party robbed,
¢ .. 4 whether he knows the felons according to the' ftatute of
I iy ] 27 Elix. cap. 13. H.6. Car. 1. B. R. Heker’s cafe, Croke,
9. 211, 212. yet quare of recognizances and examinaticns, for they
are adls of voluntary jurifdiGtion, and therefore it feems may be done
out of the county, as well as a bithop may grant adminiftration, in-
ftitution, or orders out of his diocefe: But indeed imprifoning of a
perfon for not giving recognizance, or committing a perfcn for a
crime, are alts of compulfory jurifdition, and may not be exercifed
out of his county (g).

Yet fuppofe a man be a juftice of peace in London and in Middle-
Jex, as the recorder is, whether he may not commit a perfon in AZid-
dlefex brought out of London or 2 converfs, it feems it hath been al-
ways praltifed, for lie is in commiffion in both places.

?If 4. commits a felony in the county of B. where he lives, and
goes into the county of C. and is there taken, a juftice of the peace

j “ city . or -precin& adjoining, that is
() By 9 Geo. x. ¢cap. 7. § 3. % If a a county of itfelf; provided, that no
¢ jultice happens to dwell in any city or % power is thereby given to the juftices
4 other precinét, that is a county of itfelf, ¢ for the county at large to hold their

| fituate within the county at large, for ¢ feflions in. cities or towns, that are
# which he fhall be appointed a juftice, * counties of themfelves, nor to juftices,

' ) cap., 15.. R

% make orders for any matters, which
% .anyone julice may a in at his dwell-

houfe, tho out of the county whereof

.
“

e
v _.‘a'ﬂ

"\
{
:‘ ]

e i&".ﬁo not within the faid county, he may ¢ fheriffs, conftables, or other peace-offi-
¥ grant warrants, take examinations, and

“ cers of the county at Jarge to a& or
* intermeddle in any matters arifing with-
“_in fuch cities or towns, otherwifc thaa

a0 if the faid 9@ had vever becn made.”
he'is ‘sppointed @ jullice, and ia fome S

X | of
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of the county of C. may take his examination and informations in ~

the county of C. tho the felony were committed in the county of B.
yet quere, whether upon his arraignment in the county of B. thofe

examinations can be given in evidenge ; I have not allowd them, be-

caufe tho he may commit and examine, and give an oath to the in-
forspers, yea and bind them over to give evidence or commit them,

- yet that is but for neceffity of preferviug the peace, for he hath mall,
no jurifdi¢tion in the cafe. .

And note, the cuftom of London enables the _]ufhces of gaol-deli-
very to {it at Newgate, which is in Londsn, both for Middlefex and
London, but the juftices of the peace for Middlefex fit only in Mid=
dlefex, and the juftices of the peace for London in London. A

By the ftatute of 1 &' 2 PA. & Mar. cap. 13. they ought :
to take the examinations of felons (without oath,) and the [521
informations of accufers or witnefles (upon oath,) and return themy
to the juftices of gaol-delivery. :

And thefe examinations may be read as evidence againft the pri-
foner, and fo miay the informations of witnefles takén upon oath, if

¢

they are dead or not able to travel, for they are judges of record, and

the ftatute enables and requires them to take thefe examinations ; but
then oath is to be made in court by the juftice or his clerk, that thefa
examinations and informations were truly taken.

If A. brings B. before a juftice of peace for fufpicion of felouy, tﬁ :

he can teftify materially againft him, he may bind him over to pro-
fecute ; and, if 'he refufes, the juftice may commit him.

The juftices of the peace have jurifdi&tion of felonies arifing wuh—
in the verge. . 4 Co. Rep. 46. a. Wigg’s cafe.

+The juftices of the peace in their feflions may proceed to outlawry
in cafes of indi€&ment found before them, and that by the common
law ; and in cafes of popular actions may proceed to outlawry by the.
ftatute of 21 Fac. cap. 4.

But they cannot iffue a capias utlegatum, but muft, return’ the re-
cord of the outlawry into the king’s bench, and there procefs of :a--

pias utlegatum fhali iffue. Dalt. p. 406. (. Iz).v 4 g‘,
SeeBum. Tits Juﬁxﬂ of Pace. 1 Blackf, Com. ch. g. p. 351. &, lndlndtxw

k.PCTu.Peu

'\ (b) New Edit, p. 673
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CHAP. VIIL

Concerning the coroner antl his cburt, and Ais authority in pleas of the

-

Ccrown.

ORONERS are of three kinds, viz. 1. Virtute officii. 2. Vire
tute carte five commiffionis. 3. Virtute eleltionis, as the coros
ners of counties.

1. The coroner wvirtute officii is the chief juftice of the king’s bench,
who by virtue of his office is the chief coroner of England, 4 Co. Rep.
57. b. in cafe de comminaltic de Sadlers, and therefore it is there faid,
« That in the time of H. 7. it was refolved, if a2 man be flain in open
s rebellion, the chief juftice upon the view of his body may make a
« receord thereof and fend it into the king’s bench, and thereupen the
< party flain {hall forfeit his lands and goods,” which may be true as
to goods, but not as to lands, becaufe none can be astainted after his

death but by a& of parliament.

But of this hereafter. g

1. Coroners by charter or commiflion or privilege: And thefe or-
dinarily were made by grant or commiffion without elettion; {uch
are the coroners of particular lards of liberties and franchifes, who by
charter have power to create their own coroners, or to be coroners
themfelves » Thus the mayor of London is by charter coroner of Lona

) don, the bifhop of Ely hath power to make coroners in the ifle of Ely

by the charter of H. 7. Queen Catharine had the bundred of Colridge
granted to her by the king 35 H. 8. with power to nommate coroners,
9 Co. Rep. 29. b. Ameredith’s cafe.

And therefore by the ftatute of 28 E. 3. cap. 6. where the power of
electing coroners is confirmed to the counties,. yet there is a faving to

- the king and other lords, which ought to make fuch coroners, their

r feignories and franchifes, fo that the king may grant coroners
[5" 1 within certain precinls; and lords of franchifes, that have
power to nominate coroners by charter, may fill do it without

cle&tion.
X There have been two great precm&s, that by the kmg‘s gmnts have




As tonching the former Ihavc not feen the grant, but I haye hcard
the lord admiral is either made coroner, or hath power to make them
within ks jurifdi€tion; and of the death of a man or other articles
belonging to the coroner arifing upop the high fea, inquifitions have
been ufually taken by the coroners appointed by the king or his ad- |
misal, and here the coroners of the county have no jurifdiction.

But of deaths of men happening upon arms of the fea below the
bridges within the bodies of counties, as upon Zhames or Severn, &'ec.
in thips there hovering, tho the coroner of the admiralty hath jurif-
dition, yet it is not exclufive of the jurifdiion of the coroner of the
county, .who may inquire in any great river upon thefe articles, whcrc
a man can fee from one fide to the other, 8 E. 2 Coron. 399. Only
the inquifitions taken before the coroner of the admiral are returned
before the commiffioners upon the ftatute 28 H. 8. cap. 15. The in-
quifition before the coroher of the county is to be returned before the
commiffioners of gaol-delivery for the county.

The other great jurifdi&ion is the coroner of the king’s houfe, u{u-‘
ally called the coroner of the verge, who it feems antiently was ap-
pointed by the king’s letters patent ; but by the ftatute of 33 H. 8. ¢ap.
12. the gianting thereof is fettled in perpetuity in the lord fleward, or
lord great mafter of the king’s houfe for the time being.

Antiently the coroner of the verge had power todo all things wuhm
the verge belonging to the office of the coroner, exclufive of the co-
roner of the county; but becaufe the king’s court was moveable often,
by the ftatute of Articuli Juper cartas, cap. 3, (a), it is ordained, that
of the death of a man the coroner of the county fhall join in inqui-
fition to be taken thereof with the coroner of the king’s houfe; [55)
and if it happen it cannot be determined before the fteward,
procefs and proceeding {hall be thereupon had at common law.

But yet in that cafe of death,within the verge, the coroner of the
county cannot take an inquificion without the coroner of the verge ;
and if he doth, it is void; but if one perfon be corongr of the county
and alfo of the verge, the inquifition before him is as good as if the
offices had been in feveral perfons, and taken by both. il

And tho the court remove, yet he may proceed upon that i mqm-; g
fition, ascoroner of the county. 4 Co. Rep. 45 & 46 Wi igg's. cuﬁ:,

But if a murder lor manflaughter be done within the precinéts of thg
king’s palace limited by the fatute of 33 H. 8. cap. 12, then by tba{

(a) 2 Qp. Inflits . 5504 ; :

2
A



L, N s ik

" 85  HISTORIA PLACITORUM CORONZE.
Ratute the mqmﬁtxon fhall be taken by the coroner of the houthold,
without the adjoining or affifting of any coroner of any county, by
twelve or more of the yeomen officers of the king’s houthold; and
this is enalted to be as fufficients as if taken alfo by the coroner of the
county, and the method of the return and proceeding upon thofc_ in-
guﬁtxons before the lord fteward is therein declared and enacted. ,

III The general coroners of counties.

efebytheﬁatutc of Wefl. 1. cap. 10. (b ), and 28 E. 3. cap. 6
are ehgxble by the county in the county-court by the king’s writ de
eoronatore eligendo, and fworn by the fheriff for the due execution of
their office. . N. B. 163.

The ftatute of Weftm. 1. dire&s they fhould be knights, but that is
out of ufe ; but by the ftatute of 14 E. 3. cap. 8. they ought to have
fufficient lands in the county ; and by the ftatute 28 E. 3. cap. 6 they
ought to be lawful and fit men. .

In as much as their office is by eletion, their offices do not deter-
mine by the demife of the king, as fheriffs do. Dy. 165, a. (¥)

‘And in as much as they are elected by the frecholdefs of the county,

if they be infufficient and not able to anfwer their fines, and

[s 1 perform the duties of their place, the whole county fhall be
anfwerable for them and their mifcarriages, and amercements or fines
fhall be impofed upon them for the fame, (w/z. if upon procefs againft
the coroner for his fine or amercement the fheriff return n:ki/ habet,)
and procefs fhall go againft the whole county, becaufe eleéted by them.
2 Co. Inflit. p. 115. ‘

In fome counties there be only two coroners, in fome four, in fome
fix, and by the ftatute of 34 & 35 H. 8. cap, 26. in each county in
Wales, and in Chefler two.

1f there be above two coroners in a county, and a writ be direCted

# por‘anatoribus, tho one die, yet as long as the plural number remain,
“areturn by the coroners is good; but if there be but only one furvivor,
~ he cannot execite the writ and return it till another be made. 14 H. 4.
35. a. 31 Affiz. 20. But if there be two. coroners, in a county or
~ more, one may execute the writ, as in cafe of an exigent, but the res
~ turn muft be in the name of the coronatores. 14 H. 4. 34. b. per Hant.
39 H. 6.41. REGERFR "

) But tho there be many coroness in the county, an inquifition ﬁ(per

jfum corporis may be taken by any one of them. Stamf. P.C.p.53. a.

L (8) 2 o i po g (*) Sce 4o E, 4o 43+ @ in notis ad p. 1010
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As coroners may be eleted by writ de coronatore elzgmab fo thex
may be amoved for reafonablc«caufe, and new ones cho{en in ’Iben‘,
room by writ. B

And altho that caufe be not traverfahlc, 5 Co. Rep. 58. &. yct zf lt
be falfe, he may have a fuperfedeas to that new writ. F. N. B.p. 163..

Thus far concerning the conftitution of thefe officers and thexr&
ferent kinds; now touching their jurifdi&ion and proceeding.

Before the ftatute of Magna Carta, cap. 17. (c) the coroner held
pleas of the crown, by that ftatute nullus v®e-comes, conflabularius,
covonator vel alii ballivi noftri temeant placita corone, fo that thereby
their power in proceeding to trial or judgment in pleas of the crown is 4

taken away.
But yet they retaind a jurifdiction ftill as to matters of in- o
quiry, taking of appeals, &c. all which is fet down at latge Ls7 3
in the ftatute of% E. 1. ftyled De officio coronatorum,’ viz. 1. Of the
death of a man, whether by felony, misfortane, &c, viz. de fubitd
mortuis. 2. Of treafure-trove. 3. Of appeals of rape. 4. Appeals
de plagis & makemio. 5. Of deodands. 6. Of wreck of the fea; .
and 7. By fome, of breach of prifon (). I fhall reduce them to thefe  °
four, wiz.
1. His power to take inquifitions fuper wifum corporis. 2. His.
power to take appeals. 3. His power to take the accufation of an
approver. 4. His power to take abjuration. \
I. For inquifitions. .
Regularly the coroner hath no power to take mthtiuns, but
touching the death of a man and perfous Jubiio mortais, andfome
fpecial incidents thereunto. % o
If any perfon dies fuddenly, tho it be of a fever, and the townﬂup
bury him before the coromer be fent fgg, the whole townthip fhall be
amerced.  Jiin, North. Coron. 319. %ta, this cafe is mifprinted, I
have feen an antient tranfcript at large of the Jter of Northton, and pe- b
rufed this very cafe, which i libromeo f. 52. b. is moruft de feyme, mz.'& ffv‘
ftarved by hunger ; for tho'a man dies fuddenly of a fever or apoplexy,
or other vifitation of God, the townthip fhall not be umcn:ed“,
then the coroner fhould befent for in every cafe; but if it Pe
natural 8¢ violent death, thcn indeed if the coroner be net.? :
vncwthzbody, tbt'lownﬂlall'bc amrced )
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