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• 
HISTORIA 

PAR T II. 

CHAP. 1: 

• Touching the king's betlch. 

HA VING gone through the feveral kinds of capital ofFenfes, I 
fhou~d now, according' to my firft propofed method, pr'Oceed 

to the enumerating ann -confidering of offenfes that are not capital'; 
but I {hall rr.ferve that fOJ;" the third part of this tra&ate. • 

eJ. Becaufe the .fuhjeCl: there'bf is very large, numerous and various~ 
and would ex~aufi too much of that time I have or can fpend from 
other employmeD~s. 

2. Becaufe the method, order and rules of proceeding in captital 
caufes, is different from any other couTfe of proceeding in other cri
minal caufes, and hath an appropriate method of proceeding by 
law confign~d to it, alid therefore they are fittefi to be- handled to-
~ili~ .' 

And in this bufinefi 1 {ball proceed in things an.'hey arife in the 
order of proce.eding in capital caufes: Firji, I {hall take 
a very brief account of the courts and jurifdiCl:ions wherein [2] 
they tl,!.e to be decided; and this I fhall n~t do at large, but fo far 
forth . ' only' as it ~-ela tes to proceedings in capital caufes: .arubvhea I 
have briefly paired over that, then ... fecondly, I fhall proceed with tb.c 
whole traCt of proceeding in criminal caufes, from the fi"Tfi purr .. 
of the ofFender to his execution; as ,namely, arret1:, procefs, ~ 

y OJ.. II. • B laWfY. 



2. HISTORIA PLACITORUM CORONlE. 

lawry, arraignment, plearlil'lg, challenge, trial, clergy, faneluary, 

judgment. reprieve, execution, c. in tae very fame order as a courfe 

of proceeding in capital caufes lies. 

I. I begin with the jurifdiClions, 'wherein caufes of this nature are 

handled. 

And al:ho the court of parliament is the highdl: court in thi s king':' 

dam, and a court wherein proceedings capital have been often heard . , 

and determined, yet I {hall decline tha t buflnefs , ]. Becaufe the 

c urfe of proceedi rlg in parliament is in. a different method and o'r

der, than what is ufed in other onlinary courts. 2. Becaui'e ihe • 

. in!l:anccs are many and various, and will t..lke up 2. volume to giv; 

an aceount of them. 3. Becau[c I have c.::Ifcwhere gathe~ed up fome 

obfervations of that kind alread y. 

Thy hi~he!l: ordinary court of juftice ne, ,t to th e court of par- • 

liament. is tb e court o( king's bench; 1 illall not at lal ge purft,le 

the j uri[dielion of this cour~ for it hath been done to my hands 

a~ply already ( a) . 
. But I {hall only confidMr it with_rddtioll to capita.1 proceedillgs, 

namely, treafons and felon it:s, ano tb at very briefly ; and tJ,cr~' in, 

1. Concerning the jurifdiCl:ion of the cO,un in this particular. '2 " on

cerning {he power of the judges of th i5 court out of court, in r-.:la

tion;.o matters of crime or mifdemeanor. 

The court of king's benct. confif1:s of (\"0 kinds of jurifJiC1iol1"l, 

vi;;. tl}e civil jurifdiClion or the pbi-fide, :lIldrhe criminal jUi ifdiai~lI1 
or the crown-rule. 

T ill the time of Edward 11. the matters of hoth k'nds w e elltt:wl 

r 3] prom :[cuoufly in the rolls; bur tben til > roJls \\ (?re difel imina ... 

1. ed, and thofe of (he U'own-fid.:, em iLied Rr. , th o both 

were filed up .together in the faille bundles. 

And thus it f!<>Gtilll1ed very long, but of later rime the re oro -
of the pleas arc bOlinG up by thcmfelvcs, and ule recOlI(ls of (he 

pleas of the crowt'l bOlinG lip l,y them[c]vcs. and k pt In Ih ro\\

ofli.ce, untIer the immediate uftody of tl -= caroner uf tl)l~ king'i 

bench, who is al 0 the J-illg's attorney in til t ourt, amI clerk. of' 
the crown. , 

In cltf'es criminal, the court 0 f king's bench have a differen'; kind 

of proceeding touching offcnfes ati{iug in the fame county wh re 

they fit, and offen~ in other counties, and r moved before tbem by 
en-tiara,;. 
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In the county where the court fits, there is every term a gl':tlld in

quell, who are to prefent· all matters criminal ariling withil1 that 

county, and then the f~me court proceeds upon indiCtment fo taken; 

or if in {he vacation-time lher~ be any indiClment of felony before 

the jufiices of the p.eace, oy'er :lnd terminer, or gaol-delivery there fit-
• ling, it· may be rem9veUby C rtiorari into tbe .king's bench, and 

they may 'proceed de die in diem, and there need not be fifteen days 
. berween (he Tt:Jle and return of the Venire facias, uecaufe tbe offenfe 

arifeth In the fam e county. I 

. But if an indiCtment of felony be removed out of hnother COUll 

than where the king's · hench fits, and {he prifoner comes in either 

g"atis, or by Habeas C-orpus, or procefs, there mufi: be fifreen days be. 

tween the Tejle aI'ld the return of the Venire facias. 9 Co. Rep. 118. 
h. lord SanCllOr's cafe . . 

At common law, if a record of an indictment, or other thing come 

into the court before the filing there~, the court may remand it; for 

'till it be filed it is no record of the court; but if !t be once filed, it 
is not to be remanded. _ 

But if the iifue be joined, the tTanfcript may be fen t down to be 

·tried by Nifi prius; but the original record remains in the king" 

bench. 5 Martite lB. Coroll. 2'~ 1. 

But by the n atute of('6 H. 8. cap. 6. in cafes of illdictn~ents d 
munIer, or oth~r felony relllo·.:~d into that court, the court may rc

inand the indictments, and -the hodies of the prifoners to the juftices 
of the peace, gaol.delivery, and other jllfiices, where the [' ] 

fi lOllY was committed, commanding them to proc:eed there- 4 
lIplJn, as if the prifoner or indictment had never been remr>veu. 

The: court of king's bench ls in the county where it fits, a court 

in eyre and more, 27 AjJiz. . 1. and alfo the fovereign court of gaol .. 

deli very and oyer and tcdniner. 9 Co. Rep. i 18. a. lord SalldJllr~s 

cafe. 
n<1 -therefore v. hen the court of king's benCh cOlllts intQ any 

county, there can be llG.fefiion of the r.ommiffion of gaol-deli~ry. 

or oyer anJ terminer, 0 1 peace during th~ term-time, while the CODtl 

fi(s.~t dotb not determine the commiffion, hut fufpends • eir {efIioD 

during the t,erm ~ for ill the vacation· time, they may pr awun 
upon their former commiffion, and fo it is not like a newcommHion. 

which after publication fupc:rfedes the former, de fjfID infra, lor~ Bu· 
char's cafel ubi Jupra • • 

' B2 
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But if an indicrmel'lt l>e fou. d before comtniffioners of oyer and 
termi"er in the v cation-time in the county where the king's bench 
fits" or in any other county in term or vacation, there rna y ilfue a 
fpecial commiffion to determine that indictment, with a writ to the 
former commiffioners to deliver it to the new commiffioners; and 
thefe fpecial commiffioners may fit ib the term-time in the county' 
where the king's bench fits; but then the king's bench muft adjourn 
dupng that feffion of this fprcial commiffion; ruled in Si~ Walter 
RJpJ/eig4's cafe, M. 1 J ac. Co. P. C. cap. 2 . p. 27. Dyer 286. h. 

Plowd. Com. 390. earl of Leicdler's cafe, wherein is the whole order 
of (uch commiffion. 4 Co. Injlit. p.73. 

The court of king's bench is the fovereign court of oyer and ter

",i"er, therefore tho fome acts limit proceedings ' in fome criminal 
caufes to the juftices of oyer' and terminer, yet the king's bench may 
proceed up~n them; but juftices of peace cannot, as upon 5 Eliz. 

CliP. 14. for forgery, 8 H. 6. c~. 12. fiealing records. & c. 
If a perfon attainted in the country be removed by Habeas Corpus, 

ana the record removed alfe by Certio,"ari. this court may award ex
ecution. M 5 Car. 1. .E. R . Co~:e's cafe (b). 

[ ] 
This court is alfo the fovereign coroner of England, and 

. 5 therefore may take appeals of death, ESc. by bill. 4 Co. 111}1. 

p.73. < 
Where judgment of death is given in the king's bench, the exe

cution is to be made hy the marlhal of the court; for the pri[oner 
is fuppofed to be in cujiodia mareJcalli; and the ent.ry is always, Et 
pr.eccptf4m eft marifcallo, & c. quOd faciat e:tecutionem periculo incum

btnte; quod vide Co. Entries in title Indiflment, per totum; but t~er'!

may be a mandate to the lheriff of ~e county wherein execution is 
to be made~ to be affifting; and thus it was done in H. 24 Car. 2. 

in tbe £afe of Brown, who had judgment of death in th king's bench 
for a feloriy committed in Middlifcx, and executed by the marlhal 
in S"rrey, becaufe t~e prifon was there; but he might have done it 
in Middlifex, far he is a mininer of the king's bench in each county • 

. aod fo it might be, tho tpe felony had been done in any foreign 
county ~ved by Cert;ot'ori ((). <.. 0 

By t~ ftatute of 33 H. 8. (Op. 12. felonies, &c. within the king's 
palace are made triab&c before the lord fteward, and a fpecial order 

(&) Crt. C.r, 176• IIcioR lIlCDtiOlld, PITt 1. p. 46.4-
(fJ 'l"hlll it waa clone in AlriOl', cUe 
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of trial direCted by that fiatute, namely, by the king's fervants in bi' 
·cheqper-roJl i yet for a felony within the king's palace, if the king's 
bench be fitting in the fame county, the proceeding may be in~ the 
king's bench; for the il:atute of 33 H. 8. being in the affirmative is 
not exc1uuve of the king's bench for fdonies that wert! before that, 

• 10 Co. Rep. 73 . h. But indeed where a felony is 'Ie novo -created, 
and with it a new fpecial form of proceeding, as by the {\:atute of 3 

H.7 . cap. 14. for confpi ring the death .f the king. &c. it is not tri~ 
able in the king's bench, nor in any other form lhan is limited by 
that act M. 20 Jae. B. R. Caflie's cafe (d). 

Now concerning the jufiices of the king's bench. • 
They are in their, perfons confervators of tht! p.eace throughout 

E ngland without any other commiffion j and any of them may ilruv 

out their warrants fO.T apprehending of a malefaetor, or for [ 6 "] 
furety of the pt!ace In any county of England, namely, to 
apprehend and bring him before a .juil:ice of peace in the county 
where he is apprehended; and this warrant is -direCted under their, 

hand and fear to ilieriffs, confl:ables, and .other officers; Each juqge 
of that court hath a tipfl:af!" attending himl being a depulY to the 
marlhal for the execlltion of his office in that fp~cial fervice; and 

tjle chief jufii~e, or anyone of the other judges of that court, may 
by the cufl:om of that court, ore tenus, coo)mand the tipfl:aff. to ap
prehen~ any perfon filr matters of mifdemeanors relating to the court, 
br other mifdemeanors, and bring h~ Lcfhre him, and filch arrell:. is 
juil:ifiable without any other warrant, and .with9ut {hcwillj.!; the caufe. 
T. II Car. B. R. ~ R ol. Abr. p. 558 . Throgmorton and Allen. 

The ch!ef jullice of the king's b,ench is not that Jujliciarius Anglia

which" was antienuy in ufe; for tllat JuJiiciarius .dnglilP had, in ef
fect, all the jurifdietion both civil and criminal, that is in the king's 
bench, chancery, common pleas, and e~cbequer, and might and did 
fit in any of thofe courts as the chief judge of them, as appears by 
many evident infl:aaces. .. 

But the chief julllc of the king's bench hath in the court of king's 

~en('h, as one of the judges thereof, th~t part of the jurifdiction of 
the '''1ujliciarius AnglilP, which concerns criminal c::lufes , and the in-

.~ I 

fp~etion and reformation of the judgments of other courts. - . 
It is-true he is frequently called cbief juil:ice of England, becaufe 

he prefides in that court where the Jujliciarius AlIglilP did moil: fIe-

(J) C'D. Jac. 463. 

B3 quently 
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qu,enily. and naturally fir as the 'l<ing's deputy in admlfiifhation of 
jufiice; but it is a'1l)ifconcluuon that therefore he is that Magnus , 
Jf!J?iciarius Anglite, which W'lS in nfe before thl- time of' H enry Ill. 

He is created by writ, and always. ~as; hUl: thc Jujhiar~ils A11Z1i([.'< 
bf patent. . 
3 Blackf. Com • .:h. 4 · p, 41. 4 Blackf. Com. eh. 19' p. 265 ' "Ha"k. P. C. eh. 3. 

, 
[ 7 ] C HAP. II. 

Concerning the courts before tlie ford high fi eward, and tlie fieward of 

hi s m<Jjefi y's boulhold. 

T OUCHING the f ormer of thefe, it is infl:ituted for the trial of 
. peers of the re811ll: mort' cannot be faid touching n, than 15 

already faid by Illy lord Coke, 4 1n./T. cap. 4. Co. P. C. cap. 2. p. 28. 
& Jcqucntib71s, and becaufc it doth not concern the u fual alld common 

proceedin~s .againIl common perfons, I fhall difmifs it. 

TOllching rhe /ccorzd, namely, the procee,ling before the lord ftew

, ard Qf tbe honiliold, t!fr.'. for treafons, and murder, and manilaughter, 

alild larciny done within tbe king's palace. 
Tl1is 'court is efiablilhed, and tht! method of proceeding th erei~, 

punctually delivered oy the natute of 33 H. ~. cap. i 2. which \ ill 
not n", mllch explanati-on, only th'er!:! thillgs are' confider-able 
th ':rein. 

, 1. lAs to their power of h earing and determining treafol,ls jn that 
cQurt" it feems tu be wholly ahroga~cd aml rcpc<Jleu by t,he fiatute of 

1 '& :t P. '& M. cap. 10. 

2.' ,,\Vhereas by ' that aCt, lergy is taken away in c:Jfes of mal'l
tlatt~h tcr, fel oniolls fi c:ali ng of gOOtls in the ~illg' 1.1oufe of the valrre 
of t\veh e-pence; it feems to me clergy is reHored IU thefe cafes by 
the act of 1 E. 6. ClIp. 12. tho the party be' ,C()nV~l't according to the 

{latute of 33 H. 8. . 

3. \Vherc(\s break ing M th; king's honfe with intent to fic~ l. is 
made felony by that natute without I} nefit of clergy, that breaking 

of the king':> bellfe is become 00 fel~ny by the fratute of 1 E. 6. 

cap. 12. al~d 1 .(I1ar. cap. 1. tho he be arraigned before the fiewar~ 
6f the j}Jarjludfia according to that act. 

,~ 

4-. Th.e 
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4. The offenfe of felonious ftealing of .the king' goods of the 
va lue of twelve-pellce, or break ing the king's houfe t fi e~1 the gOOd5. 
is limited by that aa to be tried before the ItewllnJ of the Marjha!(ca, 
and others a{fo~iated to him by ~le fiatllte, but not before the lord 
fiewaJ(l, I)r tn~afurer, or comptroller of the hou{hold, as m;,ln!laulYhtcr 

(lr murder is direaed to be tried or determ ined by that fiatute, nor 

by the k~lg'S fervants. 
5. lt feems to me, that by the dir Clion of that aCt the proceedi ng 

of the lorel fieward, or fieward of the Marjha!fca, is to he by a feffion 
within the king's J10ufe or palac~ where the felony is committed; 

• <lnd that fiatute limirs the precina of the king's palace for that pur

pofe, viz . 'II.,ithin any edifices, pfaCl's, courts, gardens, orchards, privy~ 
walks, tilt-yards, woodyards, tCllnis-pla)'S, cocl.:jiglw, bowling allc), • 
I,rar aC{joininfT to al1j of tile I/Olifts afor(faid, alld being part ·of Ihe Jamb, 
or withill ~oo loot if t//C jlalldard of a1lY outward gatc, or /VltIJS if any 
if the hOllfes ahove ,.ch{!a~fed, commonly ufed for allY paJJage out of, or 
FOIn allY if the Ii ollfcs above rehcm:fcd.· 

And tbc refo. e if it is confiderablc, whether as to this purpofe. viz_ 
for trial of feloni es wirhin the kinIY's palace:. the extent of the king' 
palace of PVhitchal! limited. or rather extended by the aCl of 23 H. 8. 
cap. ) 2. be not reJrrained; for 'by that fiatute ' that new palace of 

Whitehall, the old palace of T17rJlminjlcr, St . James's park, and the 
fireet leading from Cllaring-Crofi to the fanCluary-gate of Weft~o/.ler, 
31}d all the houfes and buildi~gs on both fides of the firect from the 
Crofi to I¥ejllllinjlcr-hall, and between the wntpr of Thames on the 
cafi and the park-wall on the wefi, and all the foil of the old palace 
are made parcel of the new palace. 

Upon thi s doubt I did advife. that the lord fie ward upon a late 
occaGon upon lhi aa thould not fit ill Wejlminjler-Ilall, but in 
WI/itc-half, according . to the' refiriClion of the ftatute of 33 H. 8. 

whi h was after the fiatute of 28 H. 8. and feems as to this purpofc 

to reftrain it; Lut this advice was not followed, fDr he fat in ,Wejl
miJ!ficr. hall. 

Atho this aa ereCh a new kind of jurifdiaiol), and that 
without any commi/Iion, yet it being an <tet act in the affir- [ 9 ] 
mat" • it 'doth not exclude the jurifdiaion of the king's bench. nor 
of commiffioners of oyer and terminer to hear and determine thefe of. 

fenCes, tho committed in the king's palace, efpecially that commiffion 

B 4 « 
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of oyer and' term;ISIr, whlr.h )a~h been ufually granted to determine 
felonies and treafons within the verge, and particularly within the 
king" pala:ces ;' and therefore', tho this aa of 33 H. 8, cap. 12. hath 
been long fmce made, and is a com~iffion of irfelfro the lord fieward, 

, and in his abfence to the treafurer and com troller of the houfhold, yet 
(~ till this year I never knew nor heard of any fe{flOn upon this fiatute: 

.1 but the whole bufinefs of this nature was tranfaeted in the king's 
/ bench, 'or by that antient and fpecial commiffion of oyer and terminer 

for offenfes ~ithin the verge, which commonly alfo had in it a com
million of gaol-delivery, and was ufually direeted to the lord frewanJ, 
lord chancellor, treafurer, jufiices, &c. whereof we may fee the pre
'Cec:lent, 4 Co. R ep. Holcroft's cafe (aJ, the record whereof is at large, 
New Entries, fol. 54. (b) in an appeal, where it appears by the in

dia-inent, that the manflaughter was committed itifra hoJPitium domini 
regis tie Hampton-Court, yet the inquifition was found by the coroner, 
and the party tried before the commiffioners of oyer and terminer and 
gaol-delivery for the verge, a;d not before the lord freward, by force 
of the aet of 33 H. 8. and. adjudged good. 0, 

. And there it IS a1fo refolved 4 Co. R ep . Wrot's cafe (c) imd Swift's 
,::afe (d), that as the commiffioners of gaol-delivery and oyer and ter
miner for the verge, have power to hear and determine ' lonies done' 
in the king's palace, fo the king's bench or general commifIioners of 
Dyer abd'tcrminer or gaol-delivery, and jufrices of peace for the county. 
have power to hear and deterinine any~fetony committed within the 
verge, fo that they have all a concurrent jurifdiCl:ion, namely, the 
[ 10 ] lord freward, commiffioners of oyer and terminer and gaol-deli-

very for the verge, commifIioners of oyerand termi.J:zer, gaol
delivery and peace for the coimty at large, tho fhe ofFenfe were com
JDitted in the king's palace. , 

(!!) .. Co. 45,' h. 0) This i. Co. E,lIries. 53. IJ. (c). C •. 46. h. (J) Ib;4 • 

. 
,. B1aclf. Com. ch. 19. p. ~'" l76. :& Uawk. P, C. S. 7. 

CHAP. 
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C HAP. III . 

• Touching fpecial commilIions of oyer and terminer, and their kintls 

and power. 

COMMISSIONS of oyer and terminer are of two kinds, fp~cial, 

or general for a wholt: county. . 

Special commilIions are of feveral kinds. I. CommilIi ns of Dyer 

• and terminer for the verge. 2. For crimes done upon the fea by ,the 
ftatu te of 28 H. 8. cap. 15. 3. CommilIions for particular places, 
tllat are not counties. 4. Commiffions' to hear and determine parti
cular faets. 5. COl'llmilIions to hear or enquire, and not determine. 
6. ComlT!ilIions to determine, and not enquire. 

J. Touching commilIions of oyer and terminer for the ve;ge, !liz. 

within tw.elve miles of the king's court. fomewhat hath been before 
faid; I iliall add farther, 

• 
1. That by "irtue of that commifion the~ have power to inquire. 

and determine felonies and l1lurders done within the king's hou(e. 
2. And thefe they are to proceed upon, not according to the direCtion 
given to the lord fieward, viz . by the king's yeomen officers, tho 
there is a grand inquefi of them alfo; but by the good men of. the 
county, wherein the offenCe was committed, whether it be commit
tec11n the palace, or elfewhere 'within the verg. 3. Tho the com
milIion extend into feveral counties; namely, any that are within 
twelve miles of the tenet of the king's hall, yet they are to hold their 

felIions in any county' within the verge, ang a precept ilfues 
to the knight marthal to impanel a grand inqucft out of every [ I I ] 

county within °0e verge,_ of the men of tbofe counties to appltar where 
, they fit, and there to inquire and try the offenCes committed in that 

county. 4. That they can only proceed upon indiCtments taken be
fore themfelves, and th refore cannot proceed upon a coroner's in
que£\:; and to remedy that inconvenience, they have always, or at' 
leaft thould have in tbe fame commilIion, a .commi/Iion of gaol-deli
vefY; . d by virtue of that part of their commilIion they may proceed 
upon the coroner'. inquefi; vide Co. Entries Z4. in Holcrift's cafe. 
S. It feems to me, that if a fpecial commiffion- fi the verge ilfue • 

• which polIibly may ~tend to Middlefix, Surry, and H'rtf~rd, if a ge
neral commiffion of Dyer and terminer in the county of Middlefex iff"ue 

• af~r 
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after that, ,ita nr>tice to the commiffioners for the ve ge, it deter
mines their commiflio of o)'!r and tn'miner as to M'ddL~,fcx; but not 
as to the other counties; and 'fo for a ~neral commi{Uol1 of gaol-de
livery; for . this i ~ not aided by rlile fiatllte of 2 £.5 ~ p, £.5 M. cnp. 

i 8, for tin t prefel yes only the commif1ions gra nted tu c;ti es and bo
roughs. 6. And f COIIVCI:(o, if a general commiffion of oyer and Ie,', 

miner, or gaol deli very for the county ilrue. and then afterwards a 

like commiffion i lfue fur the verge , notice ~hereof, or feffi on by the 
comll1iffion for the verge determines the general commiffion as to 'fo 
much of the r.qunty, as is within the precinCt of the verge; fee the 

whole procedure, Coke's Entries p. 54, tJ.'j. 

Tho commiffions for the verge have ohen iffued, I do not remem

ber any feffion fit:cc about SCar. }. for tbe bufi,11e (fes that faJl within 
their cognizance, arc as w ell and effeCtually difpatcheJ in the king's 

bench, cfr by general commiffion of gaol-delivery, and oyer aDd ta
miller in the feveral counti es at "large; 'Juod vide lOCo. Rep. 73 . b. 

the cafe of the MarjhaljeQ , ~ Co. Rep . rVi ott 4lnG TY:gg's cafe, and 

Holcrifl's cafe there cited; on1y indeed the coroner uf the verO"e is It 
• r: • l:> 

!leceffary officer; de quo poJica. 

But the original power of the {teward and marfhal touching fdonies 

( "J within the verge, tho I know nothing that hath eXjJt cHy 
1_ taken it away, yet by d~!llftr is in etreCt vanilhed, and that 

jurifdiCliou is wholy eX'!::rcifed by this fpecial commiffio of oyer and 
terminer, or in the king's hench, or general jufiices of oyer and ttrJlli
,zer or gaol-deli~ery at large, who have j nrifdiCtion of fuch felonies, 

,tho committed within the verge; vide Coke JitperJlatut . Articuli juper 

Cartas, cap. :~ £.5 10 Co. Rep. Ie caft de Marjhaifca . ' 
IT. The fecond kind offpecial commiffion of oyer and t'enn iner, is, 

- that wbich is founded upon the fratute of ~8 H. 8. cap . 15. for 0(

fenCes upon the fea, or in great rivers below the bridges. · 
I !hall not enter in(o a large dt:fcription of the admiral's jurjfdic

tion, but only fet down briefly fome ohfervations in relation to capital 

offenfes, becanfc I have elfewhue more at large examined it. 
As to criminal caufes, that are dtpital, as treafons, felon ies, &c. 

there is a threefold jurirdietioll relative to the admiral and court of 

admiralty, 
1. Its primitive and original jurifdiCtion, and this ,was of treafons, 

felonies, or piracies done upon the high fea, which was fometimes 

lleIt! before the a<lmiral, or his lieutenant as fuch without relation to 
any 
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any other cOl11miffioll; and fome times by fpecial commillion under 

the .great feal, even whether there was .an admiral in being or not. 

The rule of theic procl!cding was .fuundulll legem maritimQm, their 

trial hy proofi ; and therefore, thou tihey did proceed oftentimes 

t~ fcntence of death, and executed it, yet in as much as the proce~d. 
ing \~'as accordin:; to the courfe of the civil and marine law , and: 

~ot accord ing to the common law, it wor d no corruption of blood. 

Tho their j urifdidion was of things done upon the high fea, yet 
tbey might h old their feffi on in an y place upon land: 

. And al tho at thi day it is commonly recrtived, t hat the courts of 
the comm on law ha\' no jur ifdietion offclonics committed upon the 

high fea, yet mo~ c rtainly' the king' be~ch had ufualIy co.l'tnizance 

of felo!1ies and treafons.done upon the narrow fcas, th2-£uL2f.lhe 
bodies of counties, and it -was prefcntccl and tri ed by men of [ ] 
the ad~cen~ties. T. t 8 E. 2. R ot. 1 . . R ex . GLouc. 13 . 

f;j Sqmc~ .M. 'J.6l!. 3. R ot. 5 1. N orfolk. T. 34 E. 1. coram Rrge. 
R ot. 3 · ~ . N o/folk . 1~ 8 E . 2. ibidml Rot. t I I. M 18 E. 2. Rot .. 1 5~ 
.II£.. 19 E. 2. Rnt. '/. R ex. T. 25 E. 3. R ot. ~2 . Linc. M. 27 E. :i . 

Rot. 29 . R e."( . (a). E . 2. Coroll . 39 9. 40 A.fJiz. . 25. So that the 

(a) T oe caf •• refered to her. by lo rd 
Hair, ai prnofs of the all li em ju.i idil:tion 
o f the king's bench i .. offenfes don e upon 
t he fcas , were as rollow : 

T , i". ,8 E . 2. R,!. 18 R<Jt'. Several per
fons of IJrijlal bad been indi~ ed before thee 
"dllli,.1 a t the ki ng" nOI.," per inqu ifitio
.. lIem de mdndato rCl:is indc fatt. m, per 
" facra mentu rn, marinarlonlm, q uod vi & 
" annis, & relon ie'; dep ... .i!d.ti fucrunt na
" .. em dc Plart"!ia in alto mari , im er L. 
" Ras faneE Marr ini, & Odyern', de bonis 
" & mcrcimonii . , &e." Tbf! 'indiament 
w as ret urned into chancery, and a writ 
ilfu d to the !hcriff of GI!illtrjlerjhirc to at
tach the fni d perron., and hri ng them r~,.o,,, 
f .:iplo ami toe may')r of Brijlol <. oudira 9'1t
rd';, to do junicc to th e me rchants, ,. fu 
CI 'per recuperat ione bOllorun, fecundu m 
• , lcg,~· tn mCl cator iatn. & nih ilollj tnus lna .. 
.. l ·faaore., pra:ditlol in priCon3 Cal 'l cuf
" todiri faccH'," till toey ~hould be deli
vered by COU ! (e of l.w. The !heriff neg
Icaing to execute dfectuall y wh~t wa. in
jOllled him b" the fa id writ , a fccond WTlt 

w;,s di .. cat~the marerol' B,ijlol," Quod 
.. przmilf. om ni . & tingula d iligcOIer& 
" effie.citer fae rct, t<fc." Afterwards 

• • proctjJ;II !oliul nllDlii P,."JiEli was brought 
forum "Ie, by which it .ppears, that onc 
(,"~mt/ll7"<rII, bad b«n i.snplcadc be ore 

COUlt 

the f.id mayor, by the maO:er of the Ihip. 
~c. " !,luad habu it ad part m {uam de 
" boni. depr;odati. ad valeotiam :z.~. in. 
" j une, &e. Et hoc p arati fun t veTJfiea oc; 
. ' per me eato r .. & m. rinario. villa! pra:
" d ia ,e," T urrle pleaded not guilty, and 
was } cqu itted by a jury of merchant. and 
manners; thc which jury e~ Dfficio agail' 
ind ia cd the fa me perfons, who had Lcf'lrc 
becn illdiCled "coram admiral10 Uot:r:. 
"quod nave m pra:diClam do bonis, &e. 
" lelonicc dep ra:d.runt," and thereupon 'It 
(OPWS ilfucd to the !heriffto bring them CD

ram Rrge ubicun9'ic, fff,'c . to a"fwer for the 
faid crime, ~r. 

M itch. 26 ·E . 3. R OI. 51 . in rlorfD. ( 01'0111. 

R egt. Norfolk. 'john Selandert impleaded fe~ 
veral erCous, dt plarita r r",nr~" dJiDni, p,,. 
billam, for entering hi s !hip {uper rojl"ru,," 
mari, ric North'leon', b~a Ing and wound .. 
ing hi m, and plundering he Ihip, 9uo/n ill 
mar; pr/ltdit!a reli'lucrunt in dll""olaIM, tor 
/fuad navis prtediEla periil om";no ; and re
cover'd 36Q marks 'g.intltocm, for the d.-1 
mages (unained thereby. 

Trjn. 34R. r. R ,JI . 3+' lO/'Qm R,t e. NIW
foil:. Several merchants of Linc.ill put ora. 
board a !hip wool and otber commoditie, 
for Brabant, to the value of 896/. 1 0 1. T~ 
{hip in it. paa:age was entered in a hoftilc 
nWin r in the pIJrt of C,rjltt in Zulutl. 
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court of. king's bench 

with the admir~lty, In 

had certainly a conturrr.nt jurifdicHon 

cafes of felonies done upon the nar
row 

and plundered by the {ubj~Cts..()f the eI~1 
of Hainall/t: fatisfaaion had been d e
_nded of the earl for thi s depredation in 
vain; and thereupon, at the fuit of the [aid 
merchants of Lincoln, a writ was d ireB:en 
to the bailiffs of L,nn to feize o"ll';a bona, 
Isle. of the merchants of H lZin".lt , and k eep 
them till the Lincoln merchants had received 
JalisfaB:ion, or till farther order lbould be 
taken thereill. To this writ the bailiffs re
tUTIl/!d, that the Hainault merchants had 
31l1l1a honll infra ba/livam fuam : • upon thi~ 
a Linn/n merchant came into chancery, and 
alledged, that {eizure had been made ot 
goods to the value of 31'. , 7" by .lhe faid 
bailiffs, wh ich they had rcde1ivered to the 
Hainault merchants without warrant, and 
thereupon a fecond writ iffued to the faid 
bailifFstcordering them to pay inailal' the 
faid 31/. 17'. to the L inc.ln mercha:lts in 
part of their lofs, or elfe to appear c.rtlm 
:Reg' in oEiabi, 'Trin. ubicunljue, E-rr h le";m to 
feize "nnia bona, (Sc. of the Hllinault mer
c:hants, · as before. It appears afterwards, 
Mi,h. IS E. 2.. Rot. 142. cor-am R'Ce, that 
the raid earl of Hainallil in the parl iament, 
""n04 E. 2. acknowledged himfelf ptrtlun. 
cim ]UII, to be indebted to the L incoln mer
c:hants in the fum of 95¥' on account of 

~~his depredation; 70/. of which was al_ 
lotted to Waltrr It Km one of them, in fa
tisfaB:ion for hi~ lofs; and at his fliit a 
';rit was direCted to the fberiff, quod ievari 
facertt 70 lib'YAS de bOl/is, !sf c. of the Hai· 
11all/t merchants, arrelled by confent of Ihe 
faid earl of Hainault at Yarmouth, and"brlng 
the monev into ehat;lcery, ad (alisfaciendum 
IrlZdiao Waitero It Ktn; by virtue of 
which feye"al lums of money w"ere paid 
to him, in pari. d,bili pr¢di,it. 

.'Trin. 8 E. 2.. Ill. in dorf, .. COram Rtgt . 
Kanc'. A ~date iffues to the eonllable of 
Dll'IItr, and warden of the cinque-ports, to 
take ) nto cullody feveral perfons, for en
tering a /)lip from Flllntftrs vi !sf armis, 
laden with cloth and other goods, belong
jng to certaiIl' mercha'!ts of Iprts , " quos 
" pannos abdu)(enlUt, & mercatcres lilla
•• verunt, & imprifonaverunt, &c. Ita 
" quod habeat eos coram rcge ad I cepon
co dendum prlefatis mercatoriblU{uper pra:- I 
" mim., 4kc. n 

Mitch. 18 E. 2. ; Rot.2.5. t" dor]o. c.rqm 
R" •. Lincoln'. The mayor and commonalty 
of Grymtfby implead feVenl PCI fons "pro 
" carcandis & difcarcond :. navibus .pud 
co Pilla", de Cle, infra quatuor leucas villoe 
.. de GIJmtfbJ," whereby the faid corpo
ntion was endamaged, and loll tbe clillom 
d\l, to tl¥m ,?n all good. IDd mc;rc;handife, 

" carca~, feu dire.reata, infra quinque leu
H CM villa: d. Grym,fby, in au)(ii ium firm<e 
.. fua: de rege," and a precept iffues to 
the lberiff to attach, and bring them •• rp 

R ege, to ahfwer for the faid offenres . 
Micb. 12 E. z. Rot. '7. Rex. The k ing 

fign ines by writ to thej ullices of hi. hench, 
that precepts had iffued to {evera! lheriffs 
to attach certain perfons, "quorum nom i_ 
" na fub pede figilli Cui cis mifit, qu i du_ 
.. rante fufferentia inter fubditos regis ./.1,,
" glitZ, & comitis Flandrier, quandam na· 
" vern de Flandria diverli. bonjs & mer
" cimoniis, ad valorem :100 0 marcarum, 
" carca tam, infra aquam de 'Ty n. prope 
.r 'T,ne",ufb, vi armata cepe runt, & bona 
" & mercimoni. proed iB:a, &c. inter fe 
" partiti fuerunt." In conCequenee of 
which proeeb it appears, Rot. 18. ibidcm, 
that fe.eral perCons were brought coram 
R.ge by the fberiff of NortbumberitJnd; 
where they were impleaded by th~ king's 
attorney for hav ing pa~t of the faid goods, 
'I Et dieunt quod e ihil ceperunt, &c. Et 
" de hoc ponunt fe ·fuper patriam." Upon 
.. which the king" attorney joined ilfue 
with them, and t~e cCiurt bailed them d. 
die in di~m, 'l"o,,:ff''', €Sc. 

'Trin. 2.5 E. 3. 1< ' 1. n. Litreol" Ru, 
William Coup.man and Robert Filz·W.lliam 
had been indiaed, .. coram vicecomt~e & 
" cull.odibus pacis in comitatu L ine' Quod 
" felonice depnedaverunt yobannem Grym. 
~' de Kirkeby, in .mari apud FreJIon-hord; 
" et quod d(' Fr'.fton-bord porrexe unt fu_ 
" pl'a mare vedus parte. boreale~, lie in alto 
" mari depra:daverunt, & demerferunt 
" 'OCto ba~ellu pifcatorulJ\, & fex homines 
" in 'jmediCti. bate.llis exillentes, felonice 
" interfccerunt." The ind :Ctrn,enls were 
fent into the king'. bench, and thereupon 
the fai d William and Rohert were brought 
co coram Rege apud ./.Iylefoury,.and ref POll

" dendum, &c," But it ap~aring that 
both of thelil had been tried UP"'l the faid 
i ndiB:ments before the jullices of gaol.de_ 
l ivery at Lincoln, and acquitted; .. Con_ 
" £lderatum ell quOd iidem Robert"s & Wil_ 
'I lielmus eaot ind: quieti," 

Mich. '27 E. 3. Rot. 29. Rex. London. 
Henry Pi.i4rli, coroner of London, delive
red 'l'it~ ~is own ha.nd .,rilm Rege, (ju'!f
da", cog"ltloner corll. ,pfo f.aa, in the T.wer 
of London by fever.r perfOIQ whq CD,,_ 

fe~ed that they had felonioufly entered" 
fblp n7~~ Feverfodm, tbrown the men 011 . 

board It IDto the fca, plundered it, ~.nc then 
funk it; that they afterwards went froll\ 
Wa"~ry1/gg lihue aPlldfoolol1'~ d. 'Ttnll, and. 
fcloDlOUUy eneered anothcJ /hrp there, r.rip~ 

ped, 
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row feas or coafi, though it were high feas, becaufe within the king's 
realm of England. . 

And as it was thus. in the king's bench, fo in this cafe fpecial com
miffions to hear and determine offenfes upon the coal1:, jUUl1dttnl Ie· . 
gem & con/uetudinem regni Angliec,· did often iffl)e. 

B'ut indeed a general commiffion of oyer and terminer of felonies 
'infra comitatum, & c. did not extend to mifdemeanors upon the fea
coal1:, unlc:fs in thofe creeks and rivers and arms of the fea, that were 
within the body of the county . 
• So that even in thefe cafes of felonies or treafons committ ' upon 

the fe:1-coafi in the narrow feas, the king's bendl or fpecial commif
fions of oyer and terminer ftcundum legem & con/uctudincm regni Anglil, 

had a concurrent jurifdidion with the court of atlmi"ralty. ' 
But this jurifdietion of the common law courts in cafes of felonies 

and treafons, and other crimes committed upon the fea-coafi, ~'as in

terrupted by a fpecial order of the king an~ ~is cOlln<::il, ClflUf 35 E. 
3. m, 28. dorJo. and by a Supcrfedeas that iffued £hortly after; and 
fince 38 E. 3, J liave not obferved, that the king's bench, or courts ,' , 
of the common law have proceeded criminally in cafes of crimes of 
this nature committed upon the high fea. 

But if an)' felony or treafon was committed within any creek or 
ann offhe fea, hich was within the body of a county, the courts of 
the common law only had j urifdi6l:iofl in fuch cafe , and the admir~l 
had M jurifdietion at the commol' law in fuch cafes, 

.. A,n.d thus far touching the jurifdiCl:ion of the admiral or [ 16 ] 
mantllne court at COmmon law. 

2. But by the fiatute of 15 R. 2, cap. 3. of tht!. death of a man, or 
maibem in great Chips hovering in the main, fireatn of great rivers 
he/ow the bridges (for fo is the record, and not below the points} nigh 
to the fea, the admiral {ball have jurifdietion. 

pcd it of w'hat goocla were On buard, kill. "nondllm advifatur c!e procedendo ad 
cd all ,tbat were in it except two", men, "J'udicium {uper cia," they were commie • • 
and fiu!!g tbem into the rea; "Et quOd te to the mar{bal, and afterwardt 10-
"forn,cavt-runt cum duabus mulierijru. moved to Ne'Wgatt by the king's writ, bc_ • 
" przdiais, q~1II 9uidem poll: trea diea ing appealed,." coram Vic' & CAron' 
" cJapfoa fcloOlc~ ,nterfecerunt." ,Upon "Civitatis Londo", by A/"'_ de Crllldtm 
lhis four o,aJ/e faid criminals were 'imme- "de morte Thoma! de Crer"lon fiatris Cui' 
diately brought co .... R~t, and being a&. "apud Ie forlonge. in mari juxta iafulan: 

' cd fcvcrally, why judgment !bould not , " de Tene'o in com' Kan,' felonic~ inter_ 
paf. upon tbem, .. juxta cognitiones fua. co feai, fuper appello pr.diao, feellndu .. 
.. predia-., nihil dicunt. Ideo confider~ "legem & confu~~illClIl regni An:/;I, 
" atum ttl, qaobd trabantur, " fufpelldano "refpo.fur:." 
~ tur,", AI to tWG otbrrs, f· quia c:uria 
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Tbis firft ga\' the ad.niral jurifdiB:ion in an river or creek within 

the body of the c unty, which only extends to tht death of a mall> 
and maihem. . , 

But yet obrerve, 'this i not e~c1ujjve of the courts o[ COI11 01on law ; 
and therefore the king's bench , at the general commillion of oyer allti 

terminer to hear and determine felonies., c. in the county, '11J I' e; 

ber .in a concurrent .iuri[c1ittioll w; th the court of admiralty. 

And as well the coroner of the county, as of the admiral, may take 

'inquifiriol1s npon fuch c1eaths h~ppe l1illg in great rivers, namely, l!nns 

of the fea, that flow and· reflow beneat~ the fidl bridges. 8 E. ,'? 

Coron. :199 . 

Only thefe things a~e obfervable. 1. That it extends only to rivers, 

• that are arms of the fea, namely, that flow altd reflow, and bear great 

fhips. 2. It feems to extend only to fuch deaths as happen in thofe 

great {hips, not in fmall ve!fels. 3. That by that natute this jurif

diet ion is annexed to the fourl of admiralty, and confequently they 

may' proceed therein by proofs, according to the cour[e of the marine 

law, and hold their [ellion where they pleafe, d~o they did often 1 

even before the fl:atute of 28 H. 8. proceed by cOl~miffiun under the 

great fcal, and by inquifitjol1. 

'. 3. By the fl:atute of 28 H, 8. cap. 15. the coune of proceeding in 

~riminat caufes is fettled in a different method, ill which thefe thing ' 

are obferveable, viz . 1. The things to which it extends, t,;eaions, 

felonies; robberies, murders, and c01l'lederacies. 2. \ ,{here com(nitrcd, 

, viz. in Q1;d lipan the fia, or ill any other haven, «uk, "iver, or place, 

JUlheye the admiral hath, or pretends to have pO"..ucr, authority , or Jur"!/
tiillion: This feems to me to extend to great rivers, where the fea 

[I ] flo ws and l'cflows below the firfl: bridges, and alfo in creeks 0f 
7 the fea at full water, where the fea flows and refl,)ws, ;1111 

upon high water upon the filOre, tho th.fe I?ollibly be w ithin thl: 

body of the county, for there at lean by the fl:atute of 15 R. 2, they 

have a jurifdiction, and tbus accordingly i t hath been conftan~1y ufed 

in all times, even when judge of the common law have been named 

and fat in their commjfii.on; but wb are not to extend the words (pre

tellti to 'have) t~ {uch a pretenfe as, is without any righ~~t all, and 

tberefore, ,altho the admiral pretends to have jllrifdiaion upon the 

1horc, wben the wate~ i rcRowed, yet h'r hath 110 cognizance of 

a felony committed there j and therefore it was refolved. 25 Eliz. 
Lacie's cafe, That if a man be"!hicken upon die high rea, ,and die . , 

upon 
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upon the thore after the reflux of the water, the ad~niral by vi~e of 
this commiffion hath no cognizance of that felony. 2 Co. Re". f. 93. 
a. Bing/lam's cafe, 5 Co. Rep.f. 107. a. COI1jl.ablc's cafe, CIJ. P. C • • 
cap. 7. p. 48. but of this hereafter. - 3. The commiffion . mull: be di
reCted to the lord admiral or his lieutenant, and three or four others. 
4. "The proceeding an ial is to be according to the courfe of the 
common law, as if the offenfe were committed at land within the 
realm . 5. Their feffion is to be in fuch places and counties as {hall 
be appointed by. the king's commiffion ; no challenge for default of ' 
J:lUndrede.rs. · 6. The offender excluded from clergy; but lju.err, 

whether the flatute of 1 E. 6. cap. 12. does not reflon: it even in thi 
cafe, as fome of the judges in Alexander Poulter's cafe (d) held] B~t 

my lord Coke, P. C .• cap. '~9 . faith piracy is excluded frqm clergy: 
It feems to me, that as to all offenfcs hut treafon, and pirac"y" and 
murder, the offender is to have his clergy by the flatu Ie of °1 E. 6. 

cap. 1 Z. 7. The hearing and determini being direCted to be a -
cording to the courfe of the common law; if the prifoner flands mute;, 
he thall have peine (ort & dure. Co. P. C. cap. 49. p. 114. 8. This . 
fiatute is not repealed by the fiatute of 35 H. 8. cap. 2. nor by, the 
fiatute of 1 & 2 :po & M cap'. 10. 9. An acceffary cannot be punith-' 

. eJ by this aCt~ \;Jut may be punifhed by the-adlll iral according [ 18 ;1 

to the marine or civil law. 10. An atta inder upon this aCt 1 

worketh no corruption of blood . . 
TJ'lUs far in general of this co!"miffion; only I {} all add, 

]. That touching piracy upon the fea at this day" it is commonly 
taken the common law hath no concnrent jurifJittion; and therefore 
if an acceffary be at land to a piracy at fea, the commiffioners upon 
this flat ute cannot try it becaufe done at land, and heficles the flatute 
extends only to pi"incipals. Cr;. P. C. p. 11 2. nor can the common t. 
law try it, becaufe pin~cy is not made felony, whereof the common 
law can take notice; Again, if A. commit a robbery at fea, and 
brings the goods to land ithin the body .... Qf a 'county, this is not k- . 
louy triab e, by the common law, becaufe the common law takes ttG 

notioe of the original faCt. Co. P. C. p. 113 •. BIltfrr's c:afe cite 23 
l!.liz. • 

2. ~t touching treafon or felony committed upon the high rea, 
as the law now Hands, it is not determinable by the comlnon laW' 
courts, but only upon this flat'ute. 

(d) Jf C,. ~I. J. 
3. But 
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~. But if a felony be com i d in-a n vigable arm of the £ea, the 
common law bath a CODcurre t jurifdiCl:ion. 

But 1101, well, that b fide this commiffion founded upon the fta .. 

tute of 28 H 8. which extendetPl. only to treafon, murder, f)"obbery, 

and confedera ies, there is, and for above thefe hundred years faft paft 
• there hath been in the fame commiffion, a on law commiffil>n 

of oyer alld terminlr, and alfo a commiffion 0 e peace and gaol-de

li ery for all offenfes againfi: any penal laws Juper mare, vel infra 
}htxum mnr:is ad plenitudincm maris ; and alfo of all mafons, murders, 

felorue , ESc. Juper mari vel aliquo riva, port~, aqu& d#~;~ creca, feu, . 
infra jiuxum maris ad plenitudinemlnaris, (~qllib,uJCIl~l prim is potllibus 
'Verrus'marl ES Juper littZls maris, {5c . . {ecundum Jlylrlm & conJuetudinem 
reg"; Allgliz (5 curite admiralilatis, and limit.s .the c0unty of their 

feftiop and inquiry. This may be feen at large in 25 Eli');. in Lacie's 
cafe ( ef. 

But then for fo much as lies widiiu the body of any COl nty, their 

[ ] 
commiffion is a commiffion of the peace, gaol-delivery, alld 

19 oyer and terminer, and confequently plain .' commiffions at 

common laW, and their feffions ought to be within the county where· 

the fa6l: inquirable is to be inquired, becaufe it is .but a [pecial COl'll· 

million at common law. • 
~rhe cafe of Lacy was thus: 

Die Lunte in quart a ftptiman& Quadragejimte 23 Eli:z . at the cafl:le 

of York, there was a general feffiorl' by coromiffion .of gaol-deli.very 
and oyer and terminer for the county of York dire6l:ed to baron Chule 
and others. 
. At this feBion Ambroji Lacy and others were indiCl:ed of the murder

of Ric~ard Peacock, fuppofing the 'hoke 'given 5 AuguJi 22 Eliz. and 

the death 6 AuguJl 22 Eliz. both fuppofed to be at Scarborough, in 
~~ta Eblffacmji. • -

This indiCl:ment was delivered into the king's bencK in menJe Martii 
following, and Lacy appearing in the king" beoth was there lip a 4 

raigned: be plea.ded that the plate, "here RidJard was firicken and 
titer died, was call S.r;arborough-Jands, and tha it is an-. at the time 

oftht: {hoke & continue pojieafoit locus infrafilaum {5 _rtjlu~u,n m~ris 

ittfra plmitudjwtm ejus in borough prteditl', W p.rctII4IDrt~1 de 
ScartIYfJJlgh, and that within that place the admirals 28 H. 8. t5 
fnnl#r tom QtItUl, fJUam pojiea habeb.,.t t.d prl6tendll1a"t habere jurif-

(,) I Ugn, %7o~ 
. ditJipmn ; 
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Jillionem; then thews the letters patents of oyer and terminer to baron 
Chutl;rod others within the counties of York, & c. according to the 

ufual form, which was delivered to baron Chute and the refi 18 Feb . 

23 Eliz. • 
That afterwar s 2 5 Feb. 23 Eliz. the commiffion upon the fiatute 

of'28 H. 8. incl uding fo the commiffion of gaol-delivery, ~yer and 
termillcr, and the peace, ut fupra, i!fued to the earl of Lincoln, lord 
admiral, and divers others, &c. ,to inquire" hear and determine; ad'd 
deliver the gaol of all murders tam ./uper mare vel aliquo rivo, portft, 

{lgu& duld, crcc4, feu loco quocunquc infra fluxum maris ad plcnitudinem 
Ii quib~/cunquc primis pvntihus vcifu~ mare, quam fuper littus marir &I 
alibi ubicunque infra jurijdillionem nojlram maritimam & jurijdiflioncm 

curite admiralit&tis, &6. ~ 
That this commiffion was deli-vered to the lord admiral, &c. 26 

6 

Feb. 13 Eliz. I 

That afterward and before the inquiflJion before baron 
Clmte, & c. the lord admiral gave notice to the faid baron [ 20 ] 

Chute of that co~miffion. 
And that after that notice, viz. 6 Martii in quart& fcptiman& Quadra

gejimte this inquifition was taken before baron Chute, &c. upon wbich 
he is now arraigned. 

Then he fhe ws, that 2 Alartii 23 Eliz. ' the loed admiral, &1;. 
i!fued their precept to the theriff of York by virtue of the fecond com
million, and thereupon an indictr-nent was found, that Ambrofc· La~eJ 
killed Peaco;/e fe dcfendmdo , an ~(forth the fpecial man~er, and 
a vers that it is the fame death, land that the locus, in quo ~he frro'ke was 
given, was called Scarborough-fands infrafluxum & rejluxum maris ad 
plenitudinem ejus, & parcelfa portus de SCal"borough i and that the ad
"miral 28 H. 8. ac ~ontrnue pojlea & anlea habebat vel pretendebat ha-
here jurijiiflionem, & fie dicit quod inquifitiq coram baron Chute fuit 
~~ . , 

The king's attorney demurreCl, and Mich. 26 Efiz. · judgment was 
given, quOd ear fine die. 

Which judgment cloth not at all enforce, that.the admiral had jurif
.di6Hon by the fiatute f 28 H. 8. in this cafe, where a murder was ." 
committe'trin a port, or' a firoke given at high fea" and a death upOl\ 
the fands j ' but only this fecond commillioll extending fa large, name. 
Ii upon the fea-Chore and in the ports, did for fo much repeal the 

VOL. II. C former 
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former commiffion in the COUl1ty al large ; for that fecond commiffion 
was in part a common law commiffion, as hath heen faid. 

I • And therefore I take it to be tme, that if a man . be fhicken upon 
, the !hore at full fca, and die upGl1 the !hore at low water, this is not 

within the {tatute of 28 H. 8. nor within a general commiffion of oyer 
and terminer in the _county, but yet I do not think it is to be determin
ed by the con {table and mar!hal, as my lord Co/a, ubi Jupra, inti
mates, but it may be determined in the king's bench fitting in the 
county, where the party died: or by a {pecia! com~iffion of oyer and 

~ terminer. 
r"", III. The third kind of fpecial commiffion is, that which is 

lor [2. I ] limited to particular places, that are not counties: Such arc 

-::.. the commi'ffions of oyer and terminer, and !ikev.;ife of gaol-delivery, or 
the peace limited and granted within certain corporations or boroughs; 

f nay, ' Hhink it may be granted to particular rivers, tho they exte~d to 
feveral counties, but then every county mnfi have a particulctr feffion 
of its own, for fo much of\he river as is within the precinct of that o county . 

...j- If the king ifrues a commiffion of oyer and tcr~lille~ or gaol-Jelivery 
~ to any city or td'wn not being a county, if a general cemmiffion after-

wards ifrues for the wholt: CO llnt y, this fecond commiffion after notice 
or a feffion bV virtue thereof determined 'and fuperfeded the fpecial 
commiffion; bu't this is remedied by the Itatute of 2 & 3 P. & M. 
cap. 18. whereby it is enaCted, that Cuch a fpecia! commiffion fil~ll not 

be determined by the granting or fi~ing of a general commiffion in the 

county at large. 
IV. Speciaf commiffions of oyer ann terminer may be made forfo:nc: 

fpecia! offeufes : And fuch were antiently very ufua!, as touching 
labourers, weights and meafures, and the like; for as a genera! com
miffion may be to hear and determine 'all offenfes, fo ' may be for pou--, 
ticular offenfes. ' 

V. Special ''tommiffions to hear and not to determine offenfes : 

Tho by force of fome particular fi utes fucb commiffions of inquiry 
may iff'ue, as upon the !latute of 23 H . 6. cap. 10. (bf ilieriffs and. 
fome ot~ers, yet reg~larlr as to matters of mifde.meanor, efpeciaUy 
fuch as are capital, as felony or rreafon, no fuch comm~ of in

I quiry only is warrantable: Vide T. 5 lac. 12 Co. Rep. p. 31. 
VI. A commiffion to determine and not·tQ inqui(e: Regularly in 

.::zn,1jC' /O~$OT ' d~' I'1/III.2PJ't> all 
gR1a51t"1Q, q))(\'fq)H'fr 
[j r. P-1' J( 1>.li.c .. ~ 
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an commiffions ad audiendum & terminandum the commiffioners ought 
to proceed upon indichnen ts before themfelves ; de 'quo infra: 

But it hath been not unufual iQ cafes,' efpecially of treafon, that 
where an indictment is taken before jllftices of oye.- and terminer for an 
offenfe committed in the proper county, a fpecial commiffion may 
~ . 

ilfue to determine that indiament in another county, ,but 
then upon not guilty pleaded the fame mull be' tried before [ 2~ ] 

thefe fecond commiffioners, by men of the ~Qunty where the offenfe 
was committed : Vide Co. P., C.p. 21. ffowd. Com. 390. Ca/us c.om' 

. ' Leiceller and Somervill's cafe, &c. (f). 
I !hall not inllance farther touching fpecial commiffions: Some act, 

of pariialllcllt have directed commifiions of this nature, as upon the 
' flatute for treafons and felonies committed in another county by the 
fiatu;c of 33 H . 8. cap. 23. (which, tho repeuld as to treafQns by 1 

& 2 P. & M. cap. 10. yet fiands as to mmders, and vide Crompt. 
fo!. 22. a. Grevill examind before the c~mcil was arraigned for mur4 

~. 

der in another ~ounty upon this fiatute ("'), and fianding mute was 
preffed,) and upon the fiatute of 35 H. 8. cap . 2. of foreign treafons •. , 

Et htCC ditla /unt de fpecial commiffions d' oyer and term iller . 

.see Index to 2 Hawk. P. C. tit Oyer and Tc:rminer. 4 Black[. Com. ch,. S' p. 7" 
Foller .•• 

------------.... --------~ 
C H Pi.. P. IV. 

OJnarnillg gencral commiffions of oyer and terminer. 

JUSTICES of oytr and terminer are of two kinds, vi'Z. Jtijliciari; 
ordinarii, fuch is the court ofking's bench, the fupreme,ordinary 

court of oyer and ten,!iner, and i~ comprifed within the Ilatutes, ' that 
ghe j)ower to jufiict=s of oyer ~nd terminer, as hath heen already [aid. 

The delegate or comtniffionate j . /lices of oyer and terminer are thofe, 
who are by commiffion, which ufually is granted, in the cjrc.uits direCt· 
cd to jufiices of a1Ufe and divers others', or any' three of them, where· 
of cOlldonlj one of the jufiices of affife k of the quorum; and it is 
ad inquirendum per jacratfwltttm probor~m & legatium homiJluln [ ] 
of th~ feveral counties tie quibufcunque proditionibus, &c. and 2.3 
.divers other offenfes therein mentiond, ac de omi1Zib1ls injllriis & 

(f) J AfJ', lo7' 
C2 
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t1l~lifalli; quib,,/cunqrJe in cOlnlta(ibus Bucks, /S c. eoque omnia au
diendum & termimmc/um, jalluri inde quod ad jufiitiam pertinet ft
£undum legem & conJuet~dfnem regfi Anglire, &c. and this co be done 

tam infra ,libertotes quam extra. 
This commiffion is fpecially called a commiffion of oyer and ter-

r 
miner; and therefore, altho j uftices of peace have a daufe ill their 
commtffion ad audiendum & terminandulll fdonies, &c. yet jllfl:ices 
pf peace come not under ' the name of j,ufl:ices of oyer and terminer 
within thofe ael s of p~rlialDent, that mention jufiice&, of oycr and ter
miner; as upon the fl:atute of 5 Eliz. cap. 14 . for forgery, as thal\ 
.be faiJ farther hereafter in the chapter of jllfl:ices of peace. 9 Co. Rep. 
118. b. lord Sandor's cafe, Co .. P. C. cap. 41. p. 103. 

But tbe jufiices of the court of king's bench are the fovereign or
-dinary cpmnliffioners of oyer and terminer, as hath been before faid. 

My lord Coke in his 4 Injlit: cap'. 28 & 30. hath laid together the 
learning of tbe courts of oy .r and terminer and gaol-delivery, whofe 
method I {haJJ follow 

r 

Commiffioncrs of oyer and terminer b~fore their ,fe!Iions, i{fue a 
pr'ecept to the {heriff much of the fame form as commiffioners of 
saol-delivery do ; fee the form thereof, R aj!. Entries 443. h. title oyer 
and ter~iner. 1 E. 3. 

1. The jufiices of oyer and tmniner in criminal caufes cannot be 

by writ, but mufi be by commiffion ~nJer the great feal; otherwif¢ 
their proceedings are void. 42 AlJiz. 12. ~ 

2. Both in commi1Iions of eYfr and terminer and of gaol-delivery, 
~nd other commiffions of like l1~ture direCted to o~le or l11C?re, there 
may be additional commiffions of a{faciation, anq thereupon writs are 

to i{fue to ~he fonner cgmmiffioners de adnuttendo in Jorietatem; and 
if all cannot attend th,e feffion, a writ Of Si omncs interejJe non poJitis, 
(Ul'C vas tres:vcL duo .vejlrtJ'I'lr, quos prteJentes el1tr contigerit, (quorum 
aliquem 'VeJl~m,o A .. B. vel C. D. unum ejJe volumus,) ad prtemifJa 0-

cjend' illtmifatis. &c. 'Vide F. N. B . p.111, 112 . . 

: :;. Jufticei of oyer and terniincr or gaol-delivery, if they 
[ 24] once fit withQut adjournment, their commiilion is deter

mined; but tho they he appointed only pro Ii/,lC 'Vice, ye tl~.eY may 
continue their fefiions ii·om day to day by adjournment; -the like for 
all other commiffions. . ' 

But ir is not always necdfary nor ufual to eller their adjournmen 

on record, (tho it might be fit in many cafes,) and then if it be not 
< ctaterec1 
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ent ed on record, their feffirll. '_, .1 .res to the firll: day, and fa 

are their records entered asof the full: day of the feffion. 

But in fome bafes it is abfolutd n~oeiary to ente; their adj'oum

ments on record, ,as where an indittment is' taken the £dl: day of thd 
{effion before ju"fiict!s of 0),01' , and terminer, -and they njake a precept 

t~ the ilieri lf to return a: jury the n Y.t day, o~ at any foHowing daYf 

1,lporf the prifoner's plea of not guilty, ther,e t~1Uft be a record Jl)adc 

of the adjournment of the feffions to that day, otherw}[e, it" 'Will be 
erroneous, (becaufe WitilOut fucn entry tile whole feffions will be 

• fuppofed in law to be .held the nrH:. day, ) and out of the feffiolls; th'e 

like for juftices of peace. 

So if after the firll: day of the feffions either of oy&l-" and terminrr, or 

gaol-delivery, there be a felony committed, and the party indieted for 

it! there mull: be an entry of the adjournment, at leal{ till tlie day of 

the indictment takenl beccrufe other wife the feloJ1Y will be fuppofed 

in law to -be committed after the determination of the fcffions. 14\ • 
Car. 1. SampJon's cafe (a). , 

4. Commif1mns of oyer and terminer, gaol-de~ivery, and regul~rly 

all other commiffions are determined by one of tllcfe four way . 

1. By a fefiion and non-adjournment, as before. 2. By the king'~ 

dealh: yet it is held, tho in firictnefs of law the cQmmiffions be de': 

termined by the king' s Jcath, fo as no vtoclamalion without ill ad 

of parliament can give them oontinuant; , but they muft' have new 

CGlllmiffions, Croke, 1 Car. I. .p, 1. yet the aCl:~ they do by virtne of 

thefe commiffions after the king's death, and before notice thereof, 
il:and good. M. 3 Cal', C. B. Crokej p. 97, 98. in Sir Randa/ph 
Crew's cafe ('if). 3: By expref: Superfedcas by a writ; but 

.this Buperfedcas by writ, tho it be a SUfJerfcdea s orJIllino, yet [ 2S ] 

(a) W. Y one" 410. 
(0) Ifut now bY1 8 W. cap. 1.7. and 

J Ann.' cap. 8. it i. ena&ed, ., Tr,at no 
" commi£lioll either civil or "Tlli 1itary, 
.. Tt,at no pate.n! or grant of any office D' 

" imployment either ivil or milltar~1 
" That 110 commif1jun of aflife, o)tr and 
" terminEr, general f"ol .delivery, or of 
" alTnciation, writ 0 admittance,' writ of 
.. ji non o",nu, writ of .ml1.anee, or com
•• mifrijl~ of the Jreaee fuall be det,i;imind 

, " by tbe demife of eny king or qlrten of 
" this realm, bu~ fuaU continue in full 
" fo rce for fix months next cnfuing not_ 
" wilhfianding fuch demifc, unltfs ruper
" feded and deterrnind by t.1C next fue
U cclfor; Aod allb no c:1rlginitl writ, writ 

,e of NY. prius, commillion, procefs, e,f 
" proceedings whatrocvcr in, or jlfuing 
" out of ally court of equity, our .~y 
" proeers or proceeding upon any oLfic:c 
" Or inquifidon, no'- any writ of CMi;' ",if 
.. ·or Ilablas ~lpu r in any matter or cau~c 
" either criminal or ciVil, beor pny writ 
" of attac\lment , or procers for comcl1l,Pt, 
" nor any c.ommiffioll of dcl.t~~cy, or fe_ 
t< view for any JT\att~rs eccleha\\lcal, tcr • 
" timcntary, or mari ime, or any procers 
/. thereupoh!hall be deler~!nd. abated, or 
" d iTeontlOlled by the demlle of aoy k:og 
.e or 'lueen of thl' r,ea lm, bu~ null rentain 
II ill full force, U If futh Ic,mg or quec" 
.. bad lived. 

C3 
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is IIot an abfolnte repeal of the commiffion , but only a fufpen{jan, 

for it may be r~ewed again by a writ of. Prccedendo, 12 AjJix.. 21. 

aojudged. , 4. By the iiI"uing a new commiffion of the fame naturo 

in the fame county, and notice thh eof. 

And therefore before the former commiffion be determind, ther~ 

mull be notice, which is, of three kinds. \ 1. By fllewing the neW 

commiffionj this determines the former, as to all thore and "thofe 

only to whom it is !hewn. 2. By a proc1amatio of the latter com~ 

rniffion in the county; this determines the former commiffion wholly. 

3: By a feffion in the county by force of the latter commiffion in tho 

county. Coi:(, 4 Injiit. cap . 28, p. 165. 
If a general commiffion of oyer and tmlliner, gaol delivery, or the 

peac , iflue fot the county at large; and afterwards a fpecial co, .. 

miffion of the like nature for one town, or for the loca maritima f 
that cou~ty, this new commiffion, with notice 1\5 before, doth deter .. 

mine the general commiffion pro taillo. 25 Efiz. Lacie's. cafe, 1 Leon. 
n. 363. p. 210. & Jupra, cap. pr't.:t!cedcnte, 
. And [0 e conver-jo, if a fpecial commiffiOC\ of oyer.r and terminer, 
gaol-d,elivery, or the peace, iifue for a particular to,wn or city, not, 

being a cOll,qty, or f~r the foca maritima, a general (:um,ll1iffion <:'If 

[ 
~] lik nature in the county, w~th fuch a notice as befOl:e. de... 

2.y, termines the fpecial commiffion: But by the natute of 2 is: 
3 P. & ~: cap. 18. this is helped as to fpccial commiffions in cities 

and town~ corporate\ as hath been belore faid; but that f1:atute i to 

be intended oqly of towns or cities, as it feems, (qulZre) and ex

tends not to c;:o.m\nilIio~s 9f oyer. a~d lel'minel·. 't Co,. I njiit. p. l ~ 5, 
. . 
ITt margl1JC. 

But ~f there be a general commiffion of oyer and tcrmiJlCr, or· gaol

~elivery\ or pea(:;e for the whole county, and a fpecial commiffion of 

~he fa,~ nature to a, li,beity, hundr~d .. or otlw r p~e6.n,tt, as in a hun

~redl liberty, or fran~hife withi,n the c0l,lz:lty, and borh b'!ar tejle the, 

fame day, they a~l fund. Tt:\us it, is in S.uffolk" ,,~here there have 

been always thr~e co~miffi<>~s of gaol d,eli ery to me j\Jfl:i~e~ of af-: 

fize, one fol' the county.a.t large, anothe~ for the ~ran~hife, another 

~o~ the town of Bury, and t\:ley impanel (~vef<ll, gra.nd, jurit;:s .. a,nd fi t 

and act refpeClively by oach ~ornmiffion. · 0 

And the jufl:ices of gaol-delivery in the'franchife muit 'fit in the franchifC? 

by the ftatute of 27 H. 8. cap. 24. and the r.ea(on is, becauf.e antiently 

t;he abbots of St. F..d1llund's.B.ury· did by virtue o~ the king'. le~er~ 
patent,; 
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patent, conll:irut~ their own jufiices of gaol-delivery 'in the franchife 
and town; ana therefore the feffions of gaol::delivery is .ottell: to be 
held at Bury; bot the commiffion of oyer and terminer extend tam 
ilifra libertates, quam extra; but or this vIde cap. pro:~. 

But a commiffion of one nature doth not fuperfede a commiffion 
ot another nature, as a commiffion of oyer and terminer is not re. " 
pealed by a fubfequent commiffion of gaol-delivery or the" peace, nor 
c: converJo , for they are of feveral natures. 3 Mar. B. Com11lijJion 2'~. 

Thefe things before-mentiond are common to all judiciary com-
• millions ; thefe that follow, more particularly concern general com. 

millions of o)'er and terminer. • 

1. Regularly upon "the comlniffion of oyer and terminer there fuould 

ilfue a precept to tl\e fueriff in the name of three commiffioners 
at leafi, whereof one of the quorum, and under their particubr feals, 
bearing date fifteen days at leafi before their feffion, to the lherifF to 

return twenty-four for a grand inquell: .ad inquirendum, &c. 
at fuch a day; and the {herifF is to return his pannel annexed [ 27 ] 
to the precept. '. 

z. Regularly the commiffioners of oyer and terminer cannot proceed 
upon any indiCtment taken before others than themfelves. 3 Mar. 
B. CommijJion 24. And therefore they cannot proceed upon the 
coroner's inquefi, or upon an indiB:ment of felony before juftices of 
peace. 

But this rule hath two exceptions. 1. That it is only intended of 
a general commiffiol1 of oyer and terminer, for, as hath been {hewn, 
there may be a fpecial commiffion to determine a treafon or felony 
taken before other commiffioners of oyer and terminer, Plowd. Com. 
p. 390. Cafus com' L eiceJi.; nay, or by the coroner or jufiices ot 
the peace. 2. That it doth not e};(tend to an inquilition taken before 
other commiffioners of oyer and terminer; for it is and always hath' 
been the conll:ant. practice to take indiCln1ents befpre commiffioners 
of oyer and terminer, as for highways, barretry, forgery, perjury, ES •• 
and to try them before other cornmiffioners of oyer :lnd terminer at 
another fubfequent fellions; and if there were any doubt of that at 
COmlllOn law, yet the ll:atute of 1 E. 6. cap. 7. hath fettled it, 'fJi:z: .. 
,,' T~:t no procefs or fui,t made before ,the jufHces of affife, gaol
'-' delivery, oyer and terminer, jufl:ices of peace, or any the kini'. 
" comluiffioners, /ha 'be in, any wife difcontinued by makjng oc 

tf ful>lilhirlg any nc:w commiffion or a1fociation, or by alteriog the 
, ' . C 4 -4' IlUDC 
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U names of the juftices i but t~le new jU,ftices of affife , gaol-delivery 
~: and the peace, or other commiffioners may proceed in every be
" half, as if th!,! old commiHion , juftices and commiffioners had ftill 
" remaind and continued not aherd. 

And this gives power to the juftices of oyer and termilfer, & c. 

to proceed upon indietments taken by former juftices of oyer and 
terminer, as well in cafes of trcafon or felony, as other mifdemea

nors. 
S'. In cafe where a felon or traitor, &c. pleads to an indietment 

taken before jufiices of lJyer and terminer, they ought not, (as in cafe 
of juftices of gaol-delivery,) to a ard a precept cre tenus to the ilie-

r 8 J riff to return a jury, but it muft be by precept in the names 
2 and under the feals of the commiffioners, or three of them, 

whereof one of the quo'rum. 4 Co. InJlit. cap , 30. p. 168. & ibidem 

cap. 28.' p. 164. and the Jheriff ought to return the pannel filed to 
the precept. 

4. But the indietment may? be preferred, j{fue joined, precept made 
and returned; and pri[oner tried the fame day before c~mmittoners of 
Dyer and terminer; fee the precedents cited 4 Co. Injiit . .cap. 28 . 

p. 164. P. 16 Car. 1. B. R. Croke 583. refolved per orllnrs ]uflici

arios Angliee? altho there were no commiffion of gaol-deliv,ery in that 
cafe, but only of oyer and terminer. Accords H. 9 Car. B. R. Chap
man's cafe for barretry before juftices of oyer and terminer. 2 Roll. 

Abr. p. 96. And the fame law is q!;leftionlefs fo r juftices of g 01. 
delivery. T. 9 Car. B . R. Croke 315. 

But in'-cafes of juftices of the peace it hath been held, that they 
\ cannot try the fame feffion that tt)e party pleads to the indietment, 
much It!fs the fame he is indieteeL 22 E. 4. Coron , 44. H. 11 Car. 1. 

B. R. Croke, p. 438 & 4-48 . adjudged in ca£e~n£t ca£i~al, B.urflp-: 
jied 's cafe in an indietment of extortion; " and accordingly ruled T. 
2 3 Car. B. R. Pue's, cafe for feditious words. 2 H. 8. Kelw. 259. 

But yet it hath been, 'held good even before juftices of peace to 

receive an indiCtment, and put the party, if prdent, to plead to it, 
and try it the fame feHions, T. i4. f ae. B. R. Cro. 404. Rice's cafe 
adjudged good, 4 Co. I'njiit. cap . 28 . p. 164. without queJlion t~eJ 

may : And there an be no difference affigned between feffions l'e{ ,the 
peace and oyer and terminer in this c<lfe, nor be ween C;3ufes criminal 
an capital, for the offenfes rile in rhe fa,me county, and as there 

goes out a fummons of gaol-delivery f fo there iirues a genera~ fum .. 
... .. f • 

mons 
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mons of the feffions of the peace; and that aU conftables, t5c. then 
attend; quod vide Crompt. de pace, f. 232. a. 2 Co. InJiit. Juper Ar

ticulis, cap. 15. p. 568. 
Yet in refpeet of this contrariet,. of opinion, the ufe hath com

monly obtaind, that in cafes not capital both before juftices of oyer ('j 
an~ terminer, and of the peace, he that traver[eth an indietment, hath 
time to try it till the next feHion; but where the party is in 
prifoD, the juftices of gaol-delivery put him to anfwer, and [ 2.9 ] 
try it p.refently. 
. But in all treafons and felonies, as well before juftices of oyer and 
terminer or of peace, as well as before juftices of gaol-delivery, the 
conftant courfejs to indiet the party, put him to pkad, try him, and 
give judgment, and aJI at the fame feffions; and it is fit to hold 
the courfe according to the modern urage j but it feerns to me, that ., 
in all cafes criminal or capital, jufl:ices of oyer and terminer may l' 
de rigore juris proceed to indietment, trial and judgment the fame I. 

feffions. • f 
5. The court .of the general commiffioners of oyer and terminer, as ~ 

likewife that of the gaol-delivery and of affife, comes under the name' , 
of a court of record in relation to thofe offices, that by aet of par- • 
liament are direeted to be punifhed in any court of record; as the " 
fl:atute of 5 & 6 E. 6. cap. 14. of forefl:allers, &c. and the fl:atute of 
33 H. 8. cap. 9. of unlawful games, by the opinion of my lord Coke, 

4111:Jit. cap. 28. p. 164·. and aecording to him, if it b !illlited to be 
puniihed in any.of his majcfty's courts of record~ 

But there is a great autho.ity againfl: this, and that in fueh cafes# 

efpecially the latter, it only extends to the four great courts at We.Ji-
1lIin/ler. as upun the ftatute of drapery, 4 & 5 P. & M tap. 5. 
which is, that the penalties of that aet (ball be reeoverd by aetion, 
bill, plaint or information, or otb.erwlfe til any court if reewd, where
in no efi"oin, proteetion, wager of Jaw, or injunetion !hall be al
lowd j this extends only to the four courts of WeJhll,inJitr, Gregory's 

cafe, 6 Co. Rtp. / / 19. b. of tillag~, labourers, &c. (e) to be recoverd 

in any if the queen's courts if record, by the opinion of all the judges 
except Catlin~ Sanders and l¥hiddon~ extends' only ro the four courts 
of WlJfminjlcr, and not to commiffi ners bf oyer and terminer; but 
otherwife 't is, if no court be appointed. M ' 6 fJf 7 Eliz. Dy. 236. a. 

Again, 
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Again, bV the fratute of 23 H. g. cap. 4. ' againft brewers for felling 

'beer by lees meafure than is appointed by the aCt, the penalty 
[ 30 

] half to the kin g half to the informer, to be recoverd by aCtion 

o£deht, bill, plaint, or informatiofi in any if the king's courts, wherein 

no wager of law, droin, pr<?teCtion or privilege {hall he allowd, T. 
4 Car. C. B. Croke, p. 11 2. Farrington's cafe: Ruled, that nbt

withftanding the fratute of 21 JaC". cap. 4. this information lies ill 
the common bench, becau[e the juftices of Niji prius; oyer and t fl 

miner, or of the peace, or gaol-deliver), cannot hold plea upon this 

ftatute, becaufc thefe jufiices cannot allow an eff"oin or proteCtion ; 

and the fratute of 23 H. s. extends only to fuch courts as can allow 

a proteCtion, &c. and accordingly I have known it refolved upon the 

flatute of 7 E. G. cap. 5. for willes; and about, 23 Car. 2 . .it was re

Colved upon a writ of error in the exchequer-chamber, upon a j udg

ment g~ven in the exchequer for Foly a defemlant in an informatiun 

upon the fratute of 1 Eliz. rcap. 15. (whereby: he cutting of timber 

within fourteen miles of a navigable rive r is prohibited on pain o{ 

. forfeiting of forty {hillings for every tree, a ,moiety te&·the queen, and 

a moiety tp the informe~, to pe recQvt:red by original writ, hill, pht int 

or information, wherein no c{foin, proteCtion, wager of law, or in

jun8:ion {hall be allowd,) that this extends not t9 the commiffioners 

of I>Jtr and terminer, nor other courts in the country, but only to the 

four courts at WeJiminJier. 1. Becaufe original writs are na t ' re

turnable before them. 2. They cam~ot allow or difallow prote8ions . 

or cff"oins; whereupon the judgment for cofrs w.as affirmed; and yet 

here is no mention of any court; or court of record, or llis majcjly's 

courts, but purely upon there two reafons. 
And yet I believe hundr~ds of informations have been before jufrices 

' .. of oyer and tfrmitle;:-;;;;daffije, yra ana of the peace ill the counity 

upon feveral aCls, that have the like claures, as 35 H. 8. cap. 7. for 

. the preferv3!ion?f woods, and inbolte others according to my Ion} 

Coke's oplllion, nut when)t hath come to be judicially debated, 1 have 

not known it to obtain; but the refolution in Farrington's caf~ an<t 

in Gregory's cafe have ~iI1 beel\ allowd. 
6. Commiffiol1ers of. oyer and {ermiller cannot affign a 

[ 3 t ] (;Ol'oner to an approve?, nor jufiices of peace, hut ju· ices of 

gaol delivery rMy. 4 Co. Inflit. p. i65. StamJ. P. C. p. 143. b. ' 
1. By the fiatute of 5 E. 3. tap. ~ 1. ju{lices of oyer and terminer 

may ifi'ue procers of outlawry in any cQunt,r of Enjia"d again.fi 
. • rr.rfUlVi 
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perfons indiaed before them, ' and alfo a (Qpias ullegatllm againft per

fons outlawed. 

s. By the fiature of 9 E. 3. :,op. 5. jufiices of oyer and terminer, 

gaol-<1elivery, and affife are to feijd ~eir r~cords and proceff"es deter .. 

. mind and put in executiof\ to the exchequer at Mhhaelmas once 

every year under their feal, to be kept Ly the 1:rea[urer and chamber-
' lains, out are to take out their efiretes £irfi. ' 

9. All the precepts alld proceff"es of jufiices of oyer and terminer 

re'gularly are to be in the names and under the feals of the jnfiice, 

(,viz . three of them, one of the quom17/) ; and altho at this day there / 
is no other warrant for the execution of prifoners condemned, b~t ,. 

calendar left with the {heriif under the hand of the jufl:ice that fit , yet 

antiently there was a ~rrant ul'lder their hands and feal&, and in the 
names of the .commiffioners. Co . P . C. p. 3 1. 

l3ut if [he pri[oner be in cu!l:ody of the iheriif, the truth ~: there 

is no need of any .warrant or ca lendar, for the open pronounCipg and 
. • I 

earring of the judgment Sujpendatur is a w-arrant tor the execution, 

flnd [0 it is in the! ,kll1g' bench, the entry on record of the judgmen~ 
with a pr~reptum tjimarejcallo quOd faciat cxccutiollem periculo in ... 
cUtllhente, without any forro.al writ or precept of the court is fufficienr, 1 A 
and more is not ufual : and th.e.. cale~dar fubfcriped by the judge of • 

gaol.delivery is b.ut a memorial; and Rolle'would never fign ~ny ea .. I 

lendar, but gave his orders openly in court with a charge to the fuer\ff 

and gaoler to take notice of them'! . 

More may <?ccur touch,ing t~efe matters in the next chapter, 

~e Index to '~ Hawk. P. C."tit. Qyer and Terll\iner. 

C Ii A. J?-. V. .[ 

Touching juflices oj gaal-delivery. 

T HIS court i.s hr cOl}lmi(lion under the great {eal direCl:cd com ..... 

~QIlly to five or a~y two of tbem, quorum aliquem vtjirdm 

.A,. B. vel C. D. :mu~ dIe volumus ad gao/am nojiram comitatas noJlr; 

S. de priJonib'us in ~& ~xifll1lti"us deliberandi!; fee the whole tenor of 
~e co~iffiol1 •. ~ CQ.lnj1it. ca~. 30. ~. 168. 

1. By 
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1. By the .fl:atute 8 R. 2. cap. fl. no map of law fuall be Jutlice 
of affife or common deliverance of the gaol in his own ountry. 
this fl:atute is expotndcd by 33 H. 8. cap . 24. to be meant of the 
county, where he dwelleth ; <t.ld as to jufiices of affife a penalty of 
one hundred pounds is added, if he exercifes that. office in the county 

, wh re lie Is born or doth inhabit; but both thefe acts are ufllally dif. 
pe~ed with by a fpecial non obflante. 

By a fpecial privilege by charter granted to the city of London 
the lord mayor is of the quorum, 2. R. 3. It. o. and fo it is in the 

city of N-orwich. 
2. J ufiices of gaol-delivery may proceed againfi prifoners (if in 

gaol) upon inquifition before the coroner or any other jufiices; and 
therefore jufrices of peace muil: fend in their; indiCl:ments not deter
mind unto the juftices of gaol-delivery to be proceeded upc1n, whe
ther tIley be felonies or trefpafi"es, if the party be in gaol or fet to bail. 

Stat. 4 E. 3. cap. 2. • 
3. The juil:ices of gaol-delivery after their commiffion ' fealed 

do, or ~ould .ifI'ue a precept to the fuerifl' impor.tmg t efe things, 

viz. 
1. That lIpan fuch a day and place, Venire fa cias OrlZ1tes priJonrs 

in priJond. domini regis com' prtediEi' exiflentcs vel pel ilifum per 11U1I'tlJ

eoptionem . di,hij[. cum corum attachiamentis & omnibus aliis corum 

t 
'deliberationem tangent' & penes.fc remanent'. 2. Q~Od Ve-

33 ] nire facias at the day and place 24 legales homines a'~ quolibet 
hundred, & inquirchdum pro domino rege f:1 ~orpoYlrcomitatlts prtedifli. 
3 •• de alios 241 p'robos & legales /JlJmines de conzitatu prtediEio ad faci
endam juratam inter dominum regem & prifones prtedlEios. 4·. Et pro
damari facias diEiam deliberationem gaolte in omnibus civitatibus, bur
gis & aliis Iloeis, quOd omnes, qui Jequi voiuerint vel/us prifoncs prte
.dillos P"B domino rege vel Je ipjis, adtunc jint ibi in form& juris pro
fccuturi. 5. Scire facias etiam onlnibltl Jttjliciariis ad pacem comi
tattes prtediEii, 'i:oronator'ibus, capitalibus conjlabulariis pacis, majariblls, 
balli'llis, Jenefcallir magnatl1m, batli'll;s hundredorum & l'ber:tatdm, 
Quod tunc jint ibi ad faciendum quo~ ad officium Juum pertinet? & ttt 

, tldtunc jis ibi una cum bailivis & miniflris Juis ad fa ciendum eo, quit' 
tuo t5 corum officio incllmbunt. 6· Et hab~as 1bi tam nomit?a Juflici
tlriorurll ad facem, coronato(um, capitalium ;onJIabuiariorum pacis,fine/
cal/orum magnatl1m, baflzvorum hundredorum & libertat~m, quam jU7 
,,«larum prteiififJl'um, fJ hfJC prteceptgm. · . 

This 
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'ThIs precept is made in ,tl}e king's name; Qr in the llame of tht: 

juftices 'of gaol-delivery, Vide jmllqm inde Ra}l. Entries-, p. 385. a. 
Gaol-delivery 1. renire facias de quolibet lrundredQ 24 t&m milius, 
quam alios ('I': ) & de qualibet villata, ui1i ditli prifones inditlati exijiunt, 
quatuor homines (5 pr;Pojitu'm ad jaciendllm 14, 'lUte ex parte domini 
,regi;· tunc ibidem injungentt;r. 

This is not unlik.e ~he fummons of the Iters formerly, nor altoge
ther unlike the fummons of the feffions of the peare, quad vide Cromp
ton de Pace, p. 232. a. which is in the king's name, and fo may this, 
with the T eJie of the chief juflice: Or it feems it may be in the pam 
of the jufiices of gaol.delivery and under their fral; vide jimi!e ill 
H~lcroft's cafe, Co. Entries 55. by the jufiices of gaol-deli v ry JO( 

the verge; this precept ' s accordingly returned, the jufiices of peace, 
coroners, mayofs, bailiffs of hundreds, and liberties, confiables of 
hundreds, and names of the grand illqueft returnd and calred ill 
order. . 

4. And there~ore it hath never been a quefiion., but that [ ] 
the juftictls of gaol-delivery may take anilldiCl:ment, try, 34 
and give judgement the fame day. 22 E. 4. Coron..44. 

5. But altho this fglemnity of fUlDInons of the gaol-delivery may 
be, and fi10uld be ufed yet 'they may command the {beriff ore tenus, 
to return a pannel without any precept in writing to him, (as is lle~ 
ceLfary in cafe of juftices of oyer and terminer.) and tbe reafon is 
~iven .. becaufe there is a general ~ommand to the {beriff by the fum~ 
mons of the gaol-delivery to return twenty-four to try prifoJlers. 
4 H. 5. EnqueJi 55. 4 Co. InJiit. cap. 30. p. 168. 

6. They may deliver by proclamation perfons imprifond, where 
either no indiCl:ment is preferd, . or an .indictment preferd alld ig
noramus found, which is faid cannot be done by junices of oyer and 
terminer, or of the peace. 2 R. 3. Corone 47. 

7. They may origina..lly tak!! indiClments of felony of fueh pri. 
foners as are ill gaol; this hath been accordingly refeived aqd is the, 
cqnfiant praClice, and fo may j~lfl:ices of oye,· and termimr: So that 
when the 'pr'roner i ... in gaol, both have a c~ncurrent jurifdiClion, 
4. Co. In/p_ CfJP' 30. p. 168 & 169. and accordingly it was refolve" 
iq the cafe of Apharry and MQrgon, P. 29 Eli:;:;. there cited. And 
therefore the cafe of 3 Mar. B. CommiJ/ioll 24: and PaJck. 32 Eli%. 

B.R. 
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B. R. Purflll's cafe, C~okc, n. 10 p. 179. wherein it is faid, that 

jufiices of gaol-delivery cannot take an inJiCbnent, unlefs they be alCo 

jnfiice~ of peace, and then they may take an indiCtment as jn1l:ices of 

peate, and try him as jufiices of gaol-delivery, is to be intended, 

. where t~e,oa:ender is at large and out of priCon, for i f,,h.c.. he in \lriCon, 

the indictment againfl him may be taken before them as j1Jnie~s of 

gaol-delivery, or as jnfiices of oyer and terminer, or of the peate. 

8. And therefore jufiices of oyer and tel'lni,!tr, ,gaol-delivery, and of 

r ,tbe peace may make up their record by all three of the powers; and 

if it be good by one comrniffion or by the other, it is good and not 

ep-onious, and the ben {ball be taken fol' the king. 9 H. 7. 9. a. 3. 

Mar. B. CommilJiorl 24. Cramp . Jur~rdit7ion de Courts 226. 

9. If a perCon he let to bail, yet lIe is in law, in prifon, 
( 35 ] and his bail arc his kee\lers, and therefore the jufiices of gaol 

delivery may take an indictment againft him, as well as if he were 

aCtually in gaol; but he trat is let to mainprife is not in cufiody, 21 

H. 7. 33. a. 9 E. 4. 2. a. 39 H. 6. 27. h. in the one cafe the entry is 
o 

traditur in ballium. in the other delibcratur per manur:aptionem. 

10. They may take an indiCtment againfi perfons for high treafon, 

if they be in gaol, and may try and give judgment upon them, as well 

as commiffioners of o,ver and terminer againfi the opinion delivered H. 
15 Jar:. B. R. BumpJled's cafe. 

This appears by the ftatute of 1 E. 6. t;ap. 7. vide 4 Co. i lljlit. p . 

169. & libra. ihi, and it is confiant eexperience. 

11. By the {btute of 1 E. 6 . .cap. 7. the fubfequent commiffioners' 

.of gaol-delivery have power to give juugment upon a perfon repriev.ed 

after conviCtion, and altho it be n'\ade a qutCre, Dy. 205. a. whether 

they mayas weJl award execution upon a jmlgment gi\'en by 'the for

mer cammiffioners of gaol-delivery, . & c. yet it feems to be without 

«:Juefrion they may. 1. Upon the very common L'1w, if a perfon be , '. . 
indiCted and outlawed for felony before jJlfiic.e of peace, yet if he ~e . 
in prifon the jllCtices of gaol-delivery have power to award execution 

upon that outlawry, for they are c.onfiituted ad gaolam deliberandam 
15 H. 7. 5. b. agreed, . and certainly it there had been any doubt ~f 

. that, the fiatute of 1 E. 6. would have made as fpedal a ;.,rovifi6n 

for awarding execution upon a judgment given by former commiffiGn,. 

ers, as for giving judgment upon a cODviction before them. 2. But 

if there were any, doubt thereof at eom~on law, yet the f,latute of 1. 

E. 6. cap. 1. hath fufiiciently enabled them then:untQ hy, the lanclaufe-
• thereof. 
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thereof, viz. that notwithftand:ng the altering of the commilUons 0 

affift:, ojer and terminer, gaol.delivery, or the peace the n jlljliCff 
may proceed in evcr.y behalf, as if the old cIJnlmijJions or commijJionel's 
had c(Jlltinlled not allerd. • 

12. They may receive appeals by bill againft any perf on being in 

~ao~ , , 
13. They may affign a coroner to an approver, and make [ 6] 

out procefs againfr the appellee in a foreign county by the 3 
fia~ of ~8 E. 1. 

14~ .Oleriff is to deliver unto the juftices of gaol.delivery the ~ 
names of all perf~ns in gaol, ;.or that are bailed or let to IjIainprifc:; by 
him for felony by t~~ fiat'.!tc of;) H. 7. cap. 3. 

15. If a {btute limit (peciall y an offenfe to be heard and detel'min4 
by the ju ices of peace, as that of 3 H. 8. cap. 5 . it is doubtful whe
ther jufiices of gaol.del ivery, yea of oier and terminer may h~al' and 
determine it ; but upon the fiature of 7 H. 7. cap. 1. which fpeaks only 

of jufiices in the county, either the commiiIioners o~ oyer and terminer 

or gaol-delivel'Y't1~ay hear and determine it. 
16 , By the fiatute of 3 H. 8. cap. 1 Z. The jllfiice~ of gaol-delivery 

or of the peace, have power in open feffion to reform aU ' pannels re. 

turnd before them, by putting out ancl puning in names of perfons" 
which pannels fo reformed, lhaU be accordingly returnd by the 
lheriff: And note; this command is ore tenus • . 

And hence it comes to pafs, that ~ltho UpOh trials of felon~ in the 
king's bench, or oyer and terminer, if the pofoner challenge twenty 
lcremptoriiy, as he may, fo that there be not fufficient remaining ot' 
the pannel, thtrc is to be a Tal s granted by precept retornabJe ~s the; 
.cafe requires; yet before jufiices of gaol-delivery the prifoner geUl no ' 
time by it, for th~ fherjffby the command ~f the court ore tenus, may 
enlarge the pannel without any formal precept: Vide Stamj. P. C. 
Lib. III. cap. 5. fol. 155. b. and therefore Tales ate not granted by 

precept before juftices of gaol.delivery, which muchexpeditesa11 buG .. . 

nefs before them. 
. 17. By the fhtut~ of 9 E. 3. cap. 5. The yeconls before them de
ter,mind are to be dc1iverd to the treafurer arid chamberlains of the 
E~'cheqlM' at /lfichaelmcs ~early. 

18. By the ilatute of:!4 H. 8. cap. 14. The clerks of the crown, 

clerks of affife, and clerks of the peate. are to certify into the king'. 
bench 
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bench th~ names of all perfons outlawed, attainted, or conviCted, and 

[ ] 
upon letter from the jull:ices aforefa' d certificates {ball be made 

37 of fuch per{ons otitlawed, attaint, or c:onvict, to the jufiices 

of gaol-delivery. 
19. Juflices of gaol-de1ivery may fend prifoners hy Habeas Corpus 

to the fheriff of another county , and a precept to the fheriff of-,t'hat 
other county· to receive them, namely, for a felony commi tted in that 
county, tho that county be out of the circuit of the jufiice that fends' 
them; and tho I once knew it fcrupled, yet dlink the la w js. ':o lenr 
in it; vide 1 & 2 P. & M. cap 13. in fine; for uf necpf.ity the jnf. 

tices of gao delivery have in fame cafes power out q' me preci nCts of 
their county or circuit"; as where all approver ?iJpeals a perfon in a 
foreign county, and this is certified, as it olrght, to the jufiiccs of 
gaol -delivery, where the approver is, the jufiices of gaol-delivery, 
may make out procefs of capias, and it feems alfo of exigcnt .agaillll: 

the appellee, and yet he is neither in gaol nor in the lame county. 29 

E. 3. 42. a. Corone 462. • 

But upon an inquifition before the coroner returud befote jufiices 

of gaol-delivery tlley cannot make procefs of outlawry: vide pedtionem 
indc in parliamento, 29 E. 3. n. 22 .. Jed nm obtinuitj but the anfwer 

was only, Soit i' auncient iey fur ceo u.fe. 
20. A. and B. are indiCted before the.jufiices of peace of MzddieJex, 

and according to the nature of 4 E. 3. cap . 1. the indiCtment is de-

. liverd over to the jufiices of the gao~-de1ivery of Newgate~ A. a{lpears 
and i tried and acquitted, B. appears 11ot. 1. The jofiicesof peace 
cannot make out procefs again{\; B. becaufe the record is not before 

them . . 2. The jufiices of gaol-delivery cannot make out procefs ra
turnable before the juilices of the peace, becaufe another l:ourt. 3. 
By fome opinions the juftices of gaol-delivery may make ~t procef&' 
to the outlawry returnable at the next feffions of g:ll)l-delivery; but 

otller/i thought they had no fuch power, far their commiffion is to 
deliver the gaol~ anJ n~t to i{fue procefs again{\; them that are· out of 
gaol, neither c~n they proceed to the outlawry befo e tbemfelves, as 
commiffioners of oyer al\d terminer, becaufe the indiCtment was taken 
before other jufiices, ~i'Z . of the peace: It was therefore held the _ 

[ -S) entire record mufi be removed~t~ the king's bench~ y cerli .. 
3 orari, and from' thence procefs of oudawry may go againft 

B. T. 11. Car. B. R. 2 Ral . .dbr. 96. Stade's ~J who in this cafe 
was 
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wa outlawed before the jull:ices of peace, and the outlawry therefore 
reverfed. 

21. By the fl:lltute of 26 H 8. cap. 6. The jl1ll:ioes of peace an~ 
gaol delivp.ry in the counties adjacefJt to l¥ales have power to . hear 
and determine counterfeiting, wa{hing, or clipping of coin, murder, 
bufi-tings ofhoufes, manflaughter, robbery, burglary, rapes, and other 

• felonies, and the acceffaries there.of committed in tYales, or any lord
/hip marcher, &c. as if committed ill the fame adjacent county: This Cti 
JS eald as to treafol1s by the itatute of 1 & 2 P. & M. cap. 10. but 
fl:ands in ce as to other felonies. 

22. By the , tute of 27 H. 8. cap. 24. The power of making juf-
tices of eyre, of a gaol-delivery, and of tht: peace in counties pa-: 
latine ancl franchifes is efl1me~, and the fame are to be made by letter~ • 
patents under the great feal of E ngland. 

But they {hall hold their feffions only within fuch franchifes and 
liberties, and in none other places, as the.jull:ices of the faid liberties 
lately have commonly ufed within the faid liberties; aqd that no per
fon within the raid liberties be compellible by authoritf of this aCl: to 
appear out of the fame before other jull:ices of affife, gaol-delivery, or 
of the peace, than thofe named by the king to fit within the faid 

liberties. 
By this ll:atute, 1. Thefe jull:ic.es fittinZ within exempt franchifes or 

counties palatint: are now the king's co lftS and the king's jull:ices, and 
there~re a certiorari iffuing out M the king's ben(;h tn thefe jull:ices 
fitting in Durham or the cinque-ports ought to be obeyed as by other 
jufl:ices out of franchifes. 2. That yet where franchi[es of this naturo 
were antiently granted to abbots to make jufl:ices' of gaol-delivery to 
fi t within franchifes, as for inflance in the franchife of St. Edm~nds. 
Bury, there is a fpecial commiffion of gaol-delivery for that franchife. 
3. That this rell:riCtion of fitting within the franchife extends not to 
the commiffion of oyer and terminer, for that extends tam infra fiber. 

tates, quam extra, and therefofe may fit out of a franchife, [ ] 
and determine rnifdemeanors withitl the fraochife : And this 39 
I c.lid once in a effion in the county . of Suffol~, which by reafon of 
ficknefs at that time, cOlllld not be held in Bury, viz. I kept the feffion 
for the ;tole county bY' virtue of the commiffion of oyer and terminer. 

4-. This refumption extends not to cities anJ boroughs, but they are 
fpecially excepted, and particular proviuon for the bifhopB of Ely, 

VOL,I( , D Durharp. 
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IJuritam and Ylirk. to be jufiices of the peace: only within their 
franchife. 

23. By the natute of 6 R . 2. cap. 5-. they are to qold their feffion! 
in the prlocipal towns, where ther county-court is held; hut this is 
hut direCtive not coercive, for the judges m!!y, and ufually ha\'e ap· 
pointed their fefficins at their pleafure in other places. ~ 

1, 1 ( 
4. BlacH Com. ch. '9' p. 269' 270. Sce Index t:> s Hawk. Tic. Gaol_deliv~ry. 

; 

_ I~' 

C H A ~ VI. ~ 

Tou=hing the power of jufrices of affife and nifi f" 11;8, with ,.elation to 
felony • . 

T HE. fettled courfe . of gl'ilnting niJi prius was by the fiatute of 21 
. E. 1. de fillibus, cap, . 

By the con~ruClion made of that fiatute. if a man be indiClecl in 
. the country, and that indiClment removed by certiorari, and the body 

of the prifoner by habrQs corpus into the king's bench, and there he 
l'leads not guilty, afrer that ftature and before the futute,of 6 H. 8. 
cap. 6. the tranfcript of the record might be fent down by niji prilt! to 
try that iff'ue. 22 E. 4. 19. 5 Mar. B. Corrin. 231. Statute 42 E. 3. 

cap 11. 4 Co. Rep. 43. 6. Bibitll'S cafe. 
And the like may be done in an appeal, 2, H. 7. 34. a. 2 & 03 P. 

& M. R rad's cafe, Dy. 120. a. Rajl. Entries in title .Appeal per totum. 
S H. 5. 6. Coron. 46 3 . 

. ] Upon tho natute of 27 E. ). cap. 3. aDd the fraMe of 14 
[:to H. 6. cap. 1. there hath h ' cn variety of opinions touching 

, their power in cafes of felony: me have thought, that by virtue of 
thofe fiatutes they had originaUy a power to hear and determine fe
lonies without any other commiffion, tho to treafon concerning 
coin, upon the 'ftatute of 3 H. 5. cap. 7. it is exprefly direClecl, tha~ 
they ihall have a commiffion for the bearing and -determining that of. 
renfe; thus Stomf. Lib. U cap. 5 . f. 57 & 58. Again, o~hers have 
thought, that they have not any fueh original power ·ithout a fpe. 
cial commiffion enabling them to hear and determine felomes origin. 
aUy j but that commilIion, as it fcems by the fratute of 27 E. 1. cap. 
~ is called a W1'il, but is in troth no other than a commiffion, for all 
a.ffociations are commiffions; and then the naming of them jufticcs of 

niJi 
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ni}i p"iu$' is nothing ' dfe but the defcription of thoCe perfons, to 
whom COl miffi<\ns of gaol-delivery {hall be direCted, and fo they 

are no other bl;!t juftices of gaol.delivery. 

Ochers have thought, and that ~lly that the juftices of ni}i prius 
have not any original power o f hearing and determining indiCtments 
of: felony without a fpecial commiffion·for that purpofe, but ~hat by 

, virtue of the a8s of 27 E. 1: and 14 H. 6. they have a power to de. 

termine fu~h felonies only, as are-U:nt down to trial before them j as 
1: r have powe~ 'by t e ftqttne of Wejim-:2. (a) to give judgment 

in illll:"" .. of darrein pre{entment and quare impedit, where an iffue is 

brought dow. 0 trial he fore them, tho they -have no power originally 
to hold plea in 'a . uare impcdit. 

And that this was t meaning of the ftatute of 14 H. 6. cap. 1. and 

tho it fpeaks of all cafes of felony and of treaCon" yet it is intended 

only of fuch felonies or treaCons as were at iffue and brought down 

before them to be tried by niJi prius, appears in this, that as to thoCe 
points of treaCon, which were enaeted by 3 H. 5. cafr. 7. it is ex

preny enaeted by. that {l:atute, that they filall have co'mmillions to 

hear and determine them, and fo as to thofe chey needed not the aid 
of a new"fl:atute to enable it. 

Now as to the ufage thereupon . 

1. In cafe of appeals. If iffue be' joined and fent down 
by niji prius to be tried, anciently indeed they did not ,pro- [ ,4-1 ] 
ceed tp judgment j but if the defoodant, were acquitted, they did by 
the fame jury inquire, 1. Of the damJges. 2. Of the fufficiency of 
the plaintiff. 3. Of the abetter~; and this imluefl: being returned' 

into the king's bench, there judgment and execution were made. 

quod 'Vide 8 H. 5.6. Caron, 463. yea and .by Fairfax, 2g E. 4. 19. 

I~ the plaintiff were nonCuit at the niji prius, the juftices of niji 
prius {ho~ld only record it, and remit the record into the 'king's 
bench, and npt arraign the prifoner at the king's {uit. 

But the later praCtice and 3lJthority is 9therwife, 'Vip:; . That they. 

may not only inqui~e of the abett~ So but alfo give judgment againfl: 

them j ' and, if th~ plaintiff be nonfuit, may arraign the prifoner at· 

the kiqg's f\ljt, and give judgment and make' execution. 'Dy. 120. 

q. ReacJI~ cafe. And fo if he be conviCt of manfiaughter 1,1pon an. 
a'pp~l. the juftices of niji prius-;Uow his' clergy, 4 Co. Rep. 43. b. Bi-

(tI' (aj. 30. See z C" l1Ift it, 414' 

D~ 
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"illt's cafe; and t'his it fcems is warranted by the conflru8ion of the 
natute of 14 H. o. cap. 1. for the natute of Wd?m. 21 cap. 12. (b) ex
tellds 'not to this cafe, cfpccially of arraigning the .prifoner upon a. 
nonfuit. 

2. As to an indietment of felony or treafon removed out ofrhecounty: 

by ccrtiol-ari, and the parly pleading, the record is fent down ~by 
nifi prius to be tried, the judges of nifi prius may upon that record 
proceed to trial, and judgment, and e.xecution , as if they were juf- , 

tices of gaol-delivery by vir tue of the nature of 14 H . 6. cap.1z ~ 
Bur if there wen: any qudtion upon that fiatute, yenhe ... ,ute of 

6 H. 8. cap. 6. which extends to all jufiices nd 59li" . .nifiioners as 
well as thofe of gaol-delivery and of the peacer ~ ..... oles the court of 

king's bench to fend to them the very record itf[..f, and by fpecial writ 

or mandate to command them to proceed to trial and judgment upon 

fuch ifiue joined; as they may command the jufiices, before whom 

the indi8ment was taken, to' proceed to hear and determine the fame 

if no fuch ilfue were joined. 
L 

... Bl~ks. Com. ch. '9. p. ~69. See Index to ~ Hawk. P. C. Tilles MIre. Nifi priu$o 

C HAl? VII. 

Concerning the commiffion of peace, and the power thereof, in relation 

to felonies. 

A T common law there were confervators of the peace affigned 
by the king by' commiffio{l. . 

But the fidl: efl:ablilhment of jufiices of the peace was by the fratute 

of 1 E. 3. cap. 16. Good and lawful men jh~lI be aJligned in every 
~ounty to keep tlie peace. 

And by the natute of 18 E. 3. ap. 2. Two or three of the /left 
,.eputat~on in the countie,.s, witl, diher wife andlem"ned in the law, jh_l. 
be aJlig11ed by the king's commijJioll to hear and determin,felonics IJnd 

trifpajJcs done againJl the peace if} the fame counties, and injiz'lf punijh~' 
ment reafona~1y according /0 law and r~afon., and' the manner of tlJr 

dud; and this flatute direaed dieir po\Vcr of hearing a.nd determining 
as well as keeping the pca~e . 

Ia 
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In pn,rfujince qf thefr. fiatutes, and of other fiatu~es (0) relative to 
jufiices of peacJ, they have a commifiion of the peace under the 
great feal direCted to them. 

And this commifIion confiiled a;tiently of three clawes of AlJig
na,vimus, and now of two. 

'The fi rf1: is, Ajjigrurvimus vos conjlm fiim & divifim & quemli/Jet 
veJirum ad pacem nojiram 111 com' Cant' confervandam, &c. And Ihis 
makes every of them confervarors and juf1:ices of thft peace for thore 
a \·.:-cJha..: arc performable by one jut1ice. 

The {e .. ~lld is, Ajjignavimus vos & quojlihet duos vel plures v~r
trl1l11, quorum fA." ueill veJid't.m A. B. C. &c. ullum !lie v9lumus, juj
ticiarioj noJhos ad " . "firendulIl per jacrnlllentul/l praborulIl & legalium 
nom ilIum de comifatu p"tedifio, per 'Ju~s rei 71eritas me/ius .relri 
poterit, de omnibus & omnimodis feloniis , v.ell~ficiis , incanlati- .~ 43 J 
'0!!i!:us, arte magid, jortilegiis, tral!fgrcjjiouibus, fo~ , regrutfl
riis, ing~;-t;riJol1lhus qllib~/cunque: /1c de olllnibus E!;' Jiilglliis 
aliis malifallis ~ ~ffinJis, de quibus jujiiciflrii pacis nojirte legitime i,/
quirere pqfJUllt altt debellt , per quo(c,inque & qualitercunque in comita/u . 
prtedillo fallis & perpetratis, vcf quIZ ill pojicnim ibidem 'fieri C01l

tigerit j and then goes to fom e particular offenfes, and to infpc6l: ill
diaments taken before them or before forme r ju!lices of the peace, 
and to make procefs againfi perfons indif.l:ed, quau/que capiantur, "ed
dant fe, vel ullagentur: Ac Ollll/ia & }il/gula fclonias &e. & ete/era 
prtel1fiJJa ,fecunditlll legem & cOIt/uetudinem regni nojiri Anglire audirn-
dum & tenninandum, and to do execution thereupon. • 

A provifo if a cafe of difficulty arife, then to refpite judgment till 
t'1e juf1:ices of afIife come into the county, &c. 

So that the commifIiQn gives a pe.fonal power to every jul1ice 
of peace by the f.rf1: claufe; but by the ~ cond gives to th m, or two 
of them, 'whereof one of the quorum, power to hear -and determine 

felonies, & c. 
nut befidc>s thefe powers fpeci al y given them by ti.eir commiffion, 

and the ~cneral aCts <;If padiament touching jufiices of peace, there 
are divers fubfequent flatu tes; that give them. powers, fometimes to 
one juftife, fometimes to two, fometimes in their feffions, fometimes 
out of their feffions, w ieh it wcr~ too long here (0 recite ; I fh,tU 
only apply. myfelf ·to that power, tbat they have by their com-

(~) H.' 3' <I.}, J, ~ 11, S· "p, I • 
• D;) million 
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miffion Qr otherwife, in relation to treafonll, felo ies, and capital 
. off"enfes. 

I. And in the fidl: place tPuching the fecond A./Jiinavimus, where-
'by they have power to hear and determine. -

Without this c1aufe they have no power to hear and determine fc-• 
lonies or other matters, for the bare making of them jufilces of peace 
without this c1au(e doth not give them power to hear and determine 
indiCtments: vide' Stam! P. C. Lib. II. cap. 5. f. 58. a. And 
therefore in all returns of making up of records before j~~ /0£ 
peace touching indiCtments or conviCtions, they mufi be r-.cntiond to 

[ '1 be juftices of peace, nee non ad diverfa feloj! ::1ranfgrejJioneS) 
4~ '& alia male/aBa in eodem comitatu perfr;.r ata audiendum& 

• .tr.' (f termmandum 0.ulgnat . 
Yet ,this c1aufe doth not . make them jufiices of oyer ·and terminer. 

for that is a 'diftinCl: commiffion of another nature, as hath beel1 
fuewn; and therefore thofe aB:s of parliament, that creat~ new_of

, fenfes and limit them to be heard and determind before juftices of oyer 
. andie;min~; only, give not thereby power to the .jufiices of peace 

l U-fuc!r cafes, unlefs alfo nallled in the aCt of parliament. 
As tbe fiatute of '5 Eliz.. cap. 14 ... of forgery, 3 H. 1. cap. 13. 

t- confpiring the king's death, 33 H. 8. cap. 12. murder in the Iyng's 
'~ll palace, 8 H. 6. cap. 12. embezzeling r~cords, 33 H. 6. c~p. l.~ em-
'" bezzeling .mafier's goods, 2'& 3 E. 6. cap. 24. {hoke in one county ~ 
\. and deat!l in another, acceffary in one county to a felony in an&ther,; 

for thefe ftatutes limit t he punifhment of thefe off'eofes to fpecial 
/ '-judges appointed by the aCts themfelves, or to" jufrices of oyer and 
.. terminer, under ~i~h , arp!!l1~tion generally, in fratu~es, 'juflices of 

peace come not. 9 Co. Rep . . 118. b. Co. P. C. cap. 41. p-: ) 03. 

"Dalt. cap. 20. (b / 
As touching hig)} treafon it is not .mentiond ) n their commiffion, 

and they ha e po power to hea~ and determine it by the general 
'Words of their commiffion. 

But a jufrice of peace upon complaint of a treafon, may examine 
and commit the offender to pr~fon, and take informations touching 
it, (or it is a breach of the peace, and in order to the ~onfcrvation 

• II' <i t 

thereof, he may commit the offender to gaol, in , order to farther 
proceeding againft him by juftices of oyer and terminer or gaol-de-
livery. , . 

(~) New EtliI. I.i, .fq,. tnoi. 
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But by fome acb of parliament jufiices of peace may take indi6t-. 
ments of panicu ar treaCons, but thofe p~efentments they mufi certify 
into the king's ench or gaol-delivery, as the cafe {hall require, as 
upon the fiatute of Ii Eliz.. cap. 1. fur maintaining the authority of the 
iee of R ome, 13 Eliz. cap. 2. for bringing in bulls for abfolution, 
4nus Dei, & c. 23 Eliz.. cap. t. for wirhclrawmg and reconciling, Of 

being withdrawn from the king's alligean(;e. 
By The fiatute of S H. 5. cap. 7. as to treafon for clip-

:ng, &c. power was given to the jufiices of pe..'\ce to inqu ire [ 45 ] 
and mat ... procefs thereupon, and antiently that dauCe was put into 

their commfiPon, 'but nnw omitted; for by the fiatu te of I .lWar. ' 

cap. 1. the ad: Ol;'~'\ H. 5. cap. 6 . is repealed, and co,,:fequently the 

aCt of 3 H. 5. cap. that gave power to jufrices of peace to inquire 
touch ing it. 

By the fiatute of 26 H. 8. cap. 6. l)ower is given to jufrice$ of 
peace to the adjacent counties to hear and determine counterfeiting 
and clipping of coin, and murders antI other feloni e3 in Waies; but 

this alfo as to'.treafons is rcpeald by the fratute of 1 & ~ ·P. & M. 
.~ 

cap. 10. . . 
As touching felonies. 

• It is true. that by the antient fiatute of 6 E. 1. cap. 9. and ~4 

E. 3. cap. 2. murders ami manflaughters were to fray till the gaol

delivery. 
~ut hy the fratutes of 18 E. 3. cap. 2. 34 E. 3. cap. L 17 R. 2. 

cap. 10. tho they do only mention felonies, and do not expr fly men~ 
tioil murders and manflallghter , and although the (;ummiffion of the 

peace mentions not murders by exprefs name but only felonies gene

rally, yet hy thefe general words in thefe fintutes, and this l'OIlI- { 

million, tiley have power to hear and determine murJers or man
fiaugh'ters, and thus it has been refolved 5 E. 6. Dy. 69. a. Prcf. to 

' 10 Co. Rep. againfr the opinion of Fitzlurbert in his Jufiice of Peace, 
and 9 H. 4. 24. C?rol1.451. 

For till the fratute of \3 R. 2. cap. 1. a general pardon of all fe
lonies had pardoned murder; and tho that fiatute require the word 

, mltrder to bd expre!fed, yet that 'is with fel~tion only to parclolls, ~lld 
Dot t~·refirain the extent of the word felonies in Ii commiffion. 

And therefore I know not what my lord Goke means in bis com
ment upon the ftatute of GlfJllcrfl. cap. 9. 2 Inflit. p. 81'6. where he 

- faith, tlzat jufliw of petlet cannot talle an inditl11ltnl of tlze killing if a 
D4 mOM 
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,man fe defendendo, becaufi not whhin ,their commijJion, but j,Jiias of 
gaol.deiivcry may; for if jufticts of peace 4ave a pqwet to hear and' 
detern~ine mu~der or manl1aughter, it feerns they ma,}, t 'ake an indiet-

me,nt or Je defendendo, fQ-1" the coroner may take an india
,[ 46 

roeot of ,fe defendendo. :; E. 3. Caron. 286. Co. Entries 354. 

a. Crompt. Jujiice 28. a. Holme's cafe, and ft) may jufiices of 'pe~.::e 

agairifi the opini0n of Stamford, f. 15. b. But t~o the jufti ces have 
this power, yet they do not ordinarily proceed to the hearing and de
termining of murder or manfluughter, and rl1re:y of other oftenfr-:=. 

without clergy, and the rcafons are, _r 

1. The monition and claufe in their commiffion in c~r;':of l/dficulty 

to expell the pre/ence of the jujiices of qfftje. ,I' , 

. 2. The direction of the fiatute of 1 is 2 P. t:J M. cap. 13. which 
direets jufiices of peace in cafe of manflaughte"r and other felonies to 
take the examination of the prifoner and the information of the faa, 
'and put the fame in writing; and then to bail tbe prifoner, if (here 
be caufe, and to certify the fame with the bail at tbe next gaol-de
livery; and therefore in cafes of great moment ther bind over the 
'profecutors, a.nd bail the party, if bailable, to the next gaol-delivery j 

, but in fmaller matters, as petit larciny and fome' cafe~ within clergy, 
they bind over to the feffions, vide Dalt. cap. 20. (c); but this is but 
it) point of difcretion and convenience, not becaufe they have net jurif-
cllaion of the crime. ' 

By force of this ' commiffion they m;:.ly take an inquifition touching 
fdo de ft, jf not inquired before· by the coro'ners; and tho the c"oro
ner's inquifition is to be Juper viJum corporis, this needs not, but it is 
traverfable. Co. P. C. p.55. . 

They may proceed upon an in'diClment ,taken before· former juf
tit;es of the peace in the county by the fiatute of 11 H. 6. cap. 6. 
and 1 E. 6. cap. 7. but cannot pn;>ceed. upon an indletment taken 
before commiffioners of oyer and terminer 01' gaol-delivery. Lamb. 

'JuJiic . . p. 551. 
But if an indictment be taken before the {beriff in his Turn by the. . . 

itatute of 1 E. 4 . cap. 2. thofe indietments are to be delivered to the 
jufiices of pe~ce at their next feffioll, and [hey may proceed uPQn 
diofe prefenttnents. . co ' 

Tho they have power to hear and determine felonies, y<:t, 1. They 

cannot deliver ~ perfon by proclamatiQIl, (as jufticc:s of gaol-delivc:ry 

may,) 
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~ay,) till an inqu~Gtion taken; but if an inquifition be taken and 
an ignoramus fouqd, they may deliver him, as it feemeth, CrDmpt. tie 
Pace, f. 9. b. rJ. They cannot affign a coroner to an approver. 

Tho tl)is be not a commiffion fif oyer and terminer, Y,et by the 
opinion B. CormniJfion 8 .. a commiffion of oyer and terminer in the 
cof.nty determines the fecond 4f1ignavimus of the commiffion of the 

. peace ad audicndum & terminandum; quod qUtCre. 

A general commiffion ~f the peace in a county, in two cafes, doth 
. I,.;t determine the power of former j ufiices of peace. J. Wh~re they 

are juftices by charter, fuch as are in London, Norwich, &c. for thefe 
are perpetual and not amoveable. 2. · J ufiices in a particular eity or 
corporation, pared of a county, by commiffion are 110t fuperfedcd 

by a new commiffion ~ranted ' for the whole county by the fiatute of 
Z & 3 P. & M cap. I S. Vide Jlatute 1] H. 6. cap. 6. 

If the king by charter gram to a corporation, that the ~ayor and 
recorder {hall be jufiices of peace within' the city, whereby they arc 
jufiices in perpetuity by charter, yet if there be no words of exc1u-, 
fion, the jufiice§ ,of peace, of the county have a concurrenr jurifdiction. 
with the jufiices by charter, and fo it is, if they be jufiices by com

miffion in the town or city: Or the king. notwithllanding that char
ter, may grant a commiffion of the peace fpecially in that city or 
county. and' they will have a concurrent jurifdi8ion with the jufiices 
by charter. 

BuS if this franehife of being jufiices be granted. ita quodjtljiiciarii 

comjtat~s fe nonintromiltant, then, tho a fubfequentcommiffion be granted 
in the county at large, it feems they have no jurjfdj~on in this corpo

ration or town. 20 H. 7, 8. Cafe de Abbe de St. Albans; 'lutCre fa

'men, wh~ther the indiCtment or feffion in the ·franchife be void or 
only a contempt in the jufiices: This was heretofore mov~ between 
the jufiices of the peace of Surrey and the. borough of Southwark, but 
never refolved; but fome thought it to be like the cafe of the baili

wick of, a liberty and retorna brevium grantf'd, ita 'lflOd vicecomcs 11'. 
intret, if the {heriff executes a writ within the liberty. the [ 8] 
execution is good, but he lheriff puni{hll.ble for infringing 4-
the franchife. . . 

By rAe fiat ute of 4 E. 3. cap. 2. the jufiices of the peace ought to 
deliver 'all their prefenttllents to the next feffion of gaol-delivery, where 

th~y ~~ll be finaUy heard aLd determined. 
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It is true .the juftit:es bf peace may fo deliyet' them over, and ir 

hey deliver them fo over, the jdfl:ices ,of gaol-deli~ery may proceed 
to determine them, as well ers upon the cotoner's inqueft, namely if 
itbe offender be in gaol, but (jtIr~rwife not. 

But this delivery over of the prefentments at the ~effion is neithe)· 
'Ufuat nor .neceEary at this day, for that ·fl:atute was made when the 

ju£lices of peace had only power to inquire and lDot to determine. 
But by. the fiatute of 18 E. 3. cdp. Z. their commiffions where 10. 

'heaT ani) determine. and fo were all tIre comiffions of the pe·ace made 

-after that {tenute, fo that after tbat fiato'te they might, if they pleafed, 
detertt;line the prefentments taken before rhemifelves. 

Tho commiffioners of Dyer and t'erminer may india and tty at the 
'fam~ fdEon, yet (as before) it hath been rnk d otherwife in cafe of 
jufl:jce~ of peace, 1.1nlefs by confent. But certainly c.bnfiant ufage and 

learned opinion mufi give· ihat f!xpoution upon thofe refolutions, that it 

~mft extend only to popular aaions or iIidiCl:ments for mifdemeanors, 
and not in cafeS of fetony, for here they may and d.o proceed de di~ 

. in diem and at the fame feffions, and fo much is .intimated in Bump
fitd~s cafe, H. 11 'Car. 1. (d) lupra, cap. 4. p. 28. and Coke 4 lrifiit . 
cap. -28. p. 16:1:. exprefly faith it is common experience, and reafon 
fpeaks for it •. as well as in the cafe of the commiffion of oyer and ter
'f"iner, the feffion being in the fame county, ana with a public fum· 

mons preceding every general feffions. 
The ordinary courfe of proceeding is in their fedions, which are of 

' tW'8 ki~ds, viz. private feffions, ?r public. Touching the former I 
'{hall fay nothing, for it is ordinarily. for the difpatch of country bufi-
nefs, Of about ale.houfes, poor, &c: '. 

The public feffions are of two kinds, viz. the general 
[ 49 ] quarter.feffions, and general {effions that are not quarter

feffions; both are or '(bould be fu~moned hy a. precept ·in the king's 

name; quod vide Crompt. Jujiict 232. a. or of the Jufiices. Lall/b. 
-LiD. IV. cap. 2. . 

.A$ to the jurifdi6tion in.general both' agree, that in either of there 
general feffions of the peace they may pmceed touching thofe mat

ters that ·are within their commiffion, as to take indiCtments, try 
• GO 

felons, ~c. . . ~. . 

Bot by particular a~ 6f parliament fame things are limited to the 

quarter-fcffions, and canom be proceeded in at other general fdlious., 

(J) C, .. c.,. 438', 448. 
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as 5 & 6 E. 6. cap.]4.. for ingroJfmg, i H. 7. cap. 7. hunting, 
2>& 3 P. & M ,cah. 8. highways, 5 Efiz. c4!J. 9. perjury, .5 Elic. 
cop. 12. licenfing badgers, 7, E. 6. cap. 5. wines, and divers Others, 

de fjuihus vide Lamb. Lib. IV. cap. '9. . 
Thefe quarter-feffions were by feveral acts of parliament appointed 

, to "be held at feveral times, by 25 E. 3. cap; 8~ at the .dnnU1fCialion, 
St. Margaret, St. Michael, aod St. N icholas. 
. By 36 E. 3. cap. 12. within tbe utas of Epiphany, within the 
week of Lent, between Pentecoji and Midjummer, within 'eight days 
of St . Michael. 

By 12 R. 2. cap'. 10. the feffions are fet at 1i~erty, viz. to be held 
every quarter -of the year at IeaCt; only Middlefex. is excepted by 
14 H. 6. cap. 4. . 

. By the flaMe of 2 H. 5. cap. 4. in tbe firll: week aftet St. Mi- . 
chael, .Epiphany, daufe of Eajler, and tranflation of. St. Thomas ' the 
martyr. 

Bv the fl:atutG of 33 H. 8. cap. 10. the Tuefday after Eajler week 
is expounded to ' be in the week after ClaujiiTlI Pafch~, for the felf- . 
fions to be held; yet Claufum Pafch~ or Low,-Sunday is the' full: day 
of that week. 

The fl:rict regul~r expofition of the ll:atute of 2 H. 5. for tne week 
after Mienae/mas, ESc . is, that if Michaelmas fall upon the Sunday 
or Monday, the quarter-feffions in fl:rictnefs fhould be held in the en-
ruing-week, and not the fame w"eek. . . 

Yet it is very plain, that the quarter-fenions are variou!ly 
held in {eventl counties, fome at one day, fome at anothell, r SO ] 
yet it hath been ruled, that thefe are each of them good quarter~ 
feffions within the fever1l.1 acts that relate to quarter-feffi.ons; for there 
acts, efpecially thar of 2 H. 5. is only directive and in the affirmative, 

and therefore, tho the fefiions are . held at another day accoiding . to 

the general direction of the fl:atute of 12 R. 2. 'yet't~ey are quarter-
fenions. • 

Nay in Middleflx, where by the fl:atute of 14 H. 6. there are 
regularly but two feffions, yet they may hold quarter-feffions (as in
deed thn do,) in that county: tho thefe feffions are not precjfe1y held 
'at the times prefixed by 2 Jl. 5. yet they are quarter-feffions if qeld 
'quarterly; and fo it was agreed by t e jufl:ices upon a late aa: (e,1 
this feffion of parliaipent for the taking and fubfcribing the oaths of 
fupremacy. 
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. II. I fhall t;tOW proceed to fome few obCervations touching tlle 

power of particular jufiice~ of peaoe by virtue of ~heir /ira: AjJigna

'fJimu! in the c:ommiffion, which makes ever)' particular jufiice a juf. 
rice of ,peace, and gives ~im power to confewe the peace. 

Concerning their power to bailor commit perfons brought before 
them for felony v ille infra in capite de bail t5 tIIainprife (I), t5 nota 

Jlalltte. 34 E. 3. 'cap. 1. & alia }latuta. , 

'I'hey are to .execute their authority as juilices of peace within the 
county wherein they are jufiices. 

If a jufiice of peace lives or be out of the county, wllerein he is 
, jufiice, he cannot by his warrant fetch a perfon Ollt of the county, 
, wl1ere he is jufiice, to come before him in the county, where he is; 

13 E. 4.8. b. Piowa'. Com. 37. a. Platt's cafe. 
He cannot do a judicial aCt Out of the county wherein he is a juftice 

of.peace, as take recognizances, take examinations, commit offenders" 
&c. hpt he may do a minifterial aCt, as to examine a party robbed, 
[ j whether he knows the fdons according to the' ftatute of 

5 I 27 Eiiz. cap. ] 3. H, 6. Car. 1. B. R. H efier'G cafe, Croke, 

p. 211, 212. yet qutCre of recognizances and examinations, for they 
are aCts of voluntary jurifdiCtion, and therefore it [eerns may be done 
out of the county, as well as a bilhop may grant adrninifiratio'n, in
ilitution, or orders out of his diocefe: But i;deed impriforling of .a 
perCon for not giving recognizance, or committing a perCan for a 
crime, ar~ aCts of complllfol'Y jurifdiction, and may not be extrcifed 
out of his county (g). 

Y etfuppofe a man be a jufiice of peace in-London and in Middle

fix, as the recorder is, whether he may not commit a perfon io }/.lid
dlejex' brought out of London or e convcrfi, it feems it hath been al. 
ways praCtifed, for lie is in <;ommiffion in both places. , 

If A. commits a felony in the county of B. whte he lives, anu 

goes into the county of C. and is th~e taken, a. juillce of the pe?ce 
, . , 

(f) cap',IS· , 
( g) By 9 Geo. I; tap. 7. §. 3. " If a 

•• jul~ice happen. to dwell ill any city or 
. " other precinB:, that i. a county of itfelf, 
.. litulte within the county af large, for 
.. which he /ban be appointed a junice, 
Ct tho not within the faid county, he may 
.. grant warrant" take examinations, and 
II make orders for any matters, which 
.. anyone junice'may all in at his dwell
co houfe, tho out of the county whereof 
co he 'i, appointccla jullice, ind it\ Come 

"city or plUinS: adjoining, that is 
" a co~nty of itfe1f; provided, that no 
.. power" thereby given to the jullicN 
" for the county at large to hold their 
" feffions in , cilies or towns, that are 
" counties of themfelves, nor to jullice1, 
" !heriffs, 'conllables, or other peace.oRi
.. cera of the county at large to as: or 
" intermeddle in any matters arifing with
" in ruch cities I>r town" otherwiCe tha. 
"-u if the: raid as: had never beeD made. U 

of 
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of the county of ' C. may take his examination and informations in -
the county of C. tho the felony were committed in the county of B. 
yet. qutert', whether upon his arraignment in the county of B. thore 
e.xarninations can be gi en in t!videD&e; I Qave not allowd them. be
cauCe tho he 111ay f ommit and examine, and give an oath to the in~ 
fo~ers. yea and bind them over to give evidence \ or commit them, 

. yet that is but for lleoeffity of prefervillg the peace, for he hath really 
no jurifdietion in the cafe. , 

And note, the cuftom of London enables the Juftices of gaol...deli
very to fit at Newgate, which is in London, both for Middlefix and 
London, but the jufiices of the peace for Middlefix fit only in MuI
dlefix, and the jufiices of the peace for London in London. 

By the ftatute of 1 & 2 Ph. & Mar. cap. 13. they ought .• 
to take the examinations of felons (without oath,) and the [ S2 ] 
informations of accufers or witnefi"es (llpon oath,J and return them . 
to the juftices of gaol-delivery. . 

And thefe examinations may be read as evioence againfl: the pri
foner, and fo n1ay the informations of witnefi"es taken upon oath, it; 
they are dead or ~ot able to travel, for they are jud es of record, and 
the ftatute enables and requires them to tak;thefe exam~; but 
then oath is to be made in court by' the juftice or his clerk, that thefe 

examinations and informations were truly taken. 
If A. brings B. before a jufrice of peace for fufpicion cOf felony, if, 

he can teftify materially againfi him, he may bind him over to pro
fecute·; and, if 'he refufes, the juftice ~ay commit him. 

The juftices of the peace have jurifdiction of felonies ariflllg with. 
in the verge . . 4 Co. Rep. 46. a. Wigg's cafe . 

• The jufrices of the peace in their feffions may proceed to outlawry: 
in cafes of indictment fo~nd before them, and that by the common 
law; and in cafes of popular aCtions may proceed to outlawry by the 

{btute of 21 Jar: cap. 4. , 

But they cannot ifi"ue a rapias utltgatum, bpt muft. rC!turn·. the re
cprd of the outlawry jnto the king's \lench, and there procefs of ca-

pias utiegatum.iliaU. ifi"ue. Dalt. p. 406. (h). . 

Sa Bura. ,tit. JuRica of Peace. I Blackf. Com. ch. 9. p. 3$1, &c. aod Indu . ' 
• • • ~ Hawk. P. C. Tit. Pe~c. 

C HAP. 
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C H ',A' P. VIII. 

Concerning tlie coroner and his cOurt, a~d his IlUtlzority in p~eas of the ' 
crO'Wn. 

I 

CORONERS are of three kinds, viz. i. Yirtute ql/icii. 2. ,Vir. 
, tute carNe Jive commijJionis. 3 .. Yirtuu eLeBionis, as the coro", 

ner&' of counties. 
I. The coroner virtute q/ficji is the chief juflice of the king's bench, 

who by virtue of his office is the chief coroner of England, 4 Co. R ep. 
57. b. in cafe de comminaltie de SadlerJ, and therefore it is there faid,. 
c' That in the time of H. 7. it was refolved, if a man be flain in open 
c'rebellion, the chi~f juflice upon the view of his body may make a 

~ recerd thereof and fc=nd it iDto the king's bench, and thereupon thB 
cc party flain {hall forfeit his lands and goods," which may be true as 
to goods; but not as to lands, becaufe none can be attainted after his 
.Jeath but by ac9: of parliament. 

But of this hereafter. 
II. Coroners by charter or commiffion or privilege: And thefe or" 

dinarity were made by grant or commiffioll without eleClion ; {uch 
are the coroners of particular lords ofliberties and franchifes, who b}! 
charter have power to create their own coroners, Qr to be coroners 
theqlfelves,. Thus the mayor of Lo1(Jion is by charter coroner of Lon
don, the bilhop of Ely hath power to make coroners In the ifle"'of Ely: 
hy the charter of H.' 7. Queen Catharine had the hqndred of Colridge 
granted to ber by the ~ing 35 H. 8. with power to nominate COrOlleTS. 

9 Co. Rep. 29. b . .Ameredith's cafe. 
Add therefore by the fiatute of 28 E. 3. cap. 6. where the power of 

clcamg coroners is confirmed to the cQ.\lntiesj yet th~re is a faving to 
the king and other lords, which ought to lJlake fpch coroners. their 

r ] feignor'es and franchifes, (Q tbat the king may grapt coroners 
S" within certain precinas ; 'ana lords of francbi{es, that hav~ 

power to nominate coroners I,y charter. may Uill dp i~ without 
~~CHOn. . 

There have been two great precinCls, that h)' the king's gtrants have 
power of granting or having coroners, ~ely, &he jurifdiC\ion of the 

a~iralty, and the verge. " 
As 
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As touchiAg the former I hav~ no~ .feen tbe grant, but I have hear4 

the lord admiral is either made coroner, or hath power to make them 
within liis j,llrifdia:ion~ 3nd of the death of a man 'Or other articles 

bdonging to the coroner ~rifiog upo~ the high rea, inq~ifitions have 
been ufually taken by 'the cQroners appointed by the king or his ad- . 
mi Iilll , and here the coroners 'Qf the county h~ve no jurifdiCl:ion. 

B~t of deaths of men happening ul'0n arms of the fea below tl~ 
bridges within the bodies of couoties, as \lpOIl Thames. M' SC'l(Crn, ~c. 

in !hips there hoveril~g. tho the \.:orOlwr of the admiralty hath jurif
d~a:jon, yet it is not ,exdufive of t~e jurifuiCl:iQIl of the coroner of t1~ 
county, ,who may inquire in any great river uponthefe ;uticles, where 

a man can fee from one fide to the other, 8 £. 2 Coron. 399. Only 
the inquifitions taken before the coroner of the idmiral are, returned 

before the commiffioners upon tbe ftatut~ 2~ H. 8. cap. 15. The iA~ 
quifiti?n before the coroher of the coun.ty is to be ~eturned before th~ 

commiffioners of gaol-delive.ry for the county. 
The other great jurifdiCl:ion is the coroner of t.he king' houfe, ufu: 

,ally called the ... oroner of the verge:., who it f('.ems ant.iently was ap! 

pointed by the kUig's letter$ patent; but by the ltatute of33 H. 8. cap. 
12. the granting thereof is fettled ig perpetuity in the lord freward, qr 

lord great mafter of the king's hQ\1fe for the time be~. , 
Antiently the coroner of ~he verge had power to do all things within 

the verge belo{lging to the o!fu:e of the coroner, exclufive of the co
roner of the county; but becaufe ,rhe king's court was mov.ellble often, 
by the-fratuteof ArticuliJuper cartas, cap. 3. (a), it iSOld~jl1ed, that 

of the death of a man the coroner of the county {hall join in ill'{ui-

fition to be taken ther{!of with the coroner of the king's houfe; [ ] 
alld .if it happen it cannot be determined befo~e the freward, 55 
proce.[s and proceeding £hall be thereupon had at common law. 

But yet in that cafe of death within the verge, the coroner. of the 
county cannot take an inqllifition without the coroner of tht! verge. 

and jf he dotl}, it is void; but if one perfon be coronlir of the county 
and alfo of the verge, the inquifition before him is as good as if the 

offices had been in feveral' perfolls, and taken by both. 

And tho the court remove, yet he may proceed upon that inqui- . 
!ition, a-s-Coroner of the county. 4 Co. Rep. ,45 &1 46 Wigg's cafe. 

But if a murder 'or manfiaughter ~ done within the precincts of the 

king's paJllce limited by the fratute of 33 H. 8. cap. 12, then by that 

(il) :. c;~ I"flil. p. 550' . .flatute 
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flaMe the inquilition !hall he taken by the coroner of the houlhold, 
without the adjoining or affifiing of any coroner of any county, .bY· 
twelve or mor~ of the yeomen officers of tbe king's hou!hold; and 
this is enaCted to be as fufficientl' as if taken alfo by the coroner of the 
county,: and the method .of the return and proceeding upon thofe in· 
<.lwfitions before the lord fie ward is ther~in declared and enaCted. , , 

~ ' III. The general coroners of counties. 
hefe by th~ fiatute of Wcjl. 1. cap. 10. (b), and 28 E. ·s. cap. 6, 

are eligible by the county in the county-coure by the king's writ de 
coronator~ eligendo, and fworn by the .lherifF for the due execution of 
their office. F. N. B. 163. 

The fiatute of We.Jlm. 1. direCts they !hollid be knights, but that is 
out of ufe; but by the fiatute of 14 E. 3. cap.. s. they ought to have 
fufficient lands in the county; an!l by the fiat'ute 28 E. 3. cap. 6 they 

ought to be lawful and n: men. . 
In as much as their office is by eleCtion, their offices do not deter: 

mine by the demife of the king, as fherifFs do. Dy. 165, a. ( lI') 
·And in as much as they are eleCted by the freeholqe\'s orthe county, 

[ 
6} if' they be infufficient and not able to anfwer their fines, and 

5 perform the duties of their place, the whole county !hall be 
anf~erable for them and thei'r mifcarriages, and amercements or flnes 
thall be impofed upon them for the fame, (viz. if upon procers againfi 
the coroner Jor his fine or amercement the !herifF return nihil habrt~) 
and procef.~ lball go againfi the whole county, becaufe eleCted bj them. 

2 Co. InJiit. p. 175. 
In fome counties ~here be only two coroners, in fome four, in fome 

fix, and by the fiatute of 34 & 35 H. 8. cap. 26. in each county ill 
Walu, and in Chcjlrr two. . 

If there be above two coroners in a county, and a writ· be direCl:ed 
coronatoribu!, tho one die, yet as lont as the piural number remain, 
a return.by the coroners is good; Qut if there be but only one furvivor, 
he cannot exect1te the writ and return it till another be made. 14 H. 4. 

35. a. 31 AJliz. 20. But if there be two ,coroners, in a county or 
more, one may execut.e the writ, as iti cafe of an exigent, but the re 
tum muft be in the name of the coronatores .. 14 H. 4. 34. h. per Hanlr, 
39 H. 6.41. etl I 

, But tho there 'be many corone,s i~ the county~ an inqn.ifitionfoper 
"ifum corporis may be taken by anyone of them • . Stalnf. P. C. p.53 .. a: 

(!J) 1. Co. Inflit./. 174' (tI) Sec + E. 40 43. II. ;" 110#' tid p. 101. 

• ' . . As 
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A s coroners may be ele6l:ed by writ de coronatord eiigendo, fo they 
may be amoved for reafonablc ,caufe, and new ones chofen in their 
room by writ. 

And althn that' caufe be not traverfable, 5 Co. Rep. 58. b. yet if it 
be falfe, he may have aJitperfcdeas to that new writ. F. N. B. p. Hi3. 

'I'l,}us far concerning the conllitution of thefe officers and their .~

ferent kinds; now touching their jurifdi8ion and proceeding •. 

Before the fl:atute of Magna Carta, cap. 17 . (c) the coroner held 
pleas of the crown, by that fl:atute nul/us .J':fe-conus, con/labulaftus, 

cO"'onator vel alii bal/ivi no/lri tmeant placita cor07/tC, fo that thereby 
their power in procef"ding to trial or judgment in pleas of the crown is 
taken away. ' , 

But yet they rctaind ~ jurifdietion frill as to matters of in- ' , 
quiry, taking of appeals, &c. all which is fet .down at large [ 57 ] 
in the fl:atute of·4 E. 1. fiyled Dc q/ficio coronatorum, viz. !. Of che 
death of a man, whether by felony, mi fortune, & c. viz. de /ubit3 , 

morluis. 2. Of treaJim-trove. 3. Of appeals of rape. 4. Appeals 
de plagis (5 mahe?nio. 5. Of deodands. 6. Of wreck of the' fea; 

and 7. By fome, of breach of prifon ( d). I !hall reduce them to thefe, 
four, viz. 

1., His power to take inquifitiollS foper viJum corporis. 2. His 

power to take avpeals. 3. His ,power to take the accufation of an 
approver. 4. His power to take abjuration. 

I. F",r inquifitions. 
Regularly the , coroner hath nO power to take inquihtions, but 

touching the death of a man and perfons fubilo mortuis, and [orne 

fpecial incidents thereunto. 
If any perfoll dies fuddehly, tho it be of a fever, and the towniliip 

bury him before the coroner be fent f " the whole towniliip {hall be 
amerced. Ilin. North. Caron. 319. 1ta, tills cafe is mifprinted, I , 
have fe~n c,n antient tnmf'cript at large of the Iter of North' ton, anrl pe

rufed this very cafe, which in libro mea f. 52. h. is moru:fl de Jeymc, viz. 
frarved 'by hunger; for ho a mnn dies fuddenly of a fever or apoplexy, 
or' othel; vifitation of God, the towniliip iliall nor be amerced, for 

then th~ cpronel' ll)ould be fent for in every cafe; but if it be an un

natural {j f violent death, then indeed if the coroner be not fent for to 

view the body, the town {hall be amerced. 

, ( c) 1 Co. I n}/it. p. 31. 
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(4) Vide CIrf)fl, p. 435. 
And 


